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"The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled." 

Chief Justice Greene, in I R.I. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Ban 

Corpus Juris Sectindum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. "When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modem digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 

Corptis Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, t 3 q>ography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers . 
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38 O.J.S. 


§ 1 


§ 1. Definitions 

**Qame" is generally defined as birds and beasts of 
a wild nature obtained by fowling and hunting. 

The term ^^game” is generally defined as birds and 
beasts of a wild nature obtained by fowling and 
hunting,1 and, in the absence of a statutory defini¬ 
tion, the term is to be understood in its ordinary 
signification,^ and includes all game birds, game 
fowl, and game animals but ordinarily it does not 
include domesticated animals or birds."^ Within the 
meaning of the game laws, however, the term pri¬ 
marily refers to game fit for food,® although under 
some statutes it applies also to animals valuable for 
their fur or otherwise.® ‘‘Wild fowl,” as used, in 
such laws, means any large edible bird of a wild 
nature,*7 and the term' “wild fowl” has been used 
because the term “game” does not include certain 


species of wild fowl and birds designed to be pro¬ 
tected by such laws.® 

§ 2. Property in Game in General 

The ownership of game Is in the state in Its sov¬ 
ereign capacity, and a private person can acquire owner¬ 
ship in game only by reducing it to possession in a law- 
ful manner. 

In accordance with the rules which govern prop-, 
erty in wild animals generally, see Animals §§ 4-d, 
the ownership of game, as far as it is capable of 
ownership, is in the state in its sovereign capacity 
for the benefit of all its people in common,® and a 
private person cannot acquire an exclusive property 
therein except by taking and reducing the game to 
actual possession in a lawful manner,^® or by a 
grant from the government,^! and subject to such 
limitations or restrictions as the legislature may see 


1. Ill.—Meul V. People, 64 N.B. 1106, 
198 111. 258. 

27 C.J. p 941 note 1. 

“Pish” as Included in “game’* see 
Fish § 1. 

“Game** defined as used in gambling 
laws see Gaming § 1, also 27 C.J. 
p 968 notes 3-6. 

"HTet” has been defined as a trap 
for catching birds.—Commonwealth 
V. Harrison, 35 Pa Co. 209. 

**Wlld animals” defined see Animals 
5 2 . 

S. Ga—Gunn v. State, 15 S.B. 458, 
89 Ga 341, appeal dismissed 16 S. 
Ct. 1202, 168 U.S. 6§9, 41 L.Bd. 306. 
N.M.—State ex’rel. Sofeico v. Heffer- 
nan, 67 P.2d 240, 41 N.M. 219. 

3. N.M.—State ex rel. Sofeico v. 
Heffeman, supra 

27 C.J. p 942 note 3. 

“Game animals” defined see Animals 
S 2. 

4 . N.T.—Dieterich v. Fargo, 87 N.B. 
618, 194 N.T. 369, 22 L.R.A.,N.S., 
696, reversing 104 N.T.S. 334, 119 
App.Div. 316. 

“Domestic animals’* defined see Ani¬ 
mals § 2. 

Pigeons 

The statute including as “game 
birds’* within its protection the Col- 
umbae, commonly known as doves 
and pigeons, does not protect do¬ 
mesticated pigeons bred and raised in 
farmers* lofts for table consumption 
and classified as “poultry.”—State v. 
Willers, Mo.App., 180 S.W.2d 266. 

5. Vt.—^Payne v. Sheets, 56 A. 656, 
75 Vt 335. 

27 C.J. p 942 note 6. 

e. Neb.—^McMahon v. State, 97 N. 

W. 1036, 70 Neb. 722. 

N.C.—State v. House, 65 N.C. 816, 6 
Am.R. 744. 


7, Ark.—Crabtree v. State, 184 S.W. 
430, 123 Ark. 68. 

a Ill.—Meul V. People. 64 N.B. 1106, 
198 Ill. 258. 

9. XJ.S.—Lacoste v. Department of 
Conservation of State of Louisi¬ 
ana. 44 S.Ct 186, . 263 U.S. 545, 68 
L.Bd. 437, affirming 92 So. 381, 161 
La 909—Maddox v. International 
Paper Co., D.C.La, 47 P.Supp. 829. 
Ariz,—Begray v. Sawtelle, 88 P.2d 
999, 53 Ariz. 304. 

Fla—^Hamilton v. Williams, 200 So. 
80, 146 Fla 697—State v. Bryan, 
99 So. 327, 87 Fla 56. 

Masa—Dapson v, Daly, 153 N.B. 454, 
267 Mass. 196, 49 A.L.R. 1496. 
Miss.—People v. Soule, 213 N.W. 196, 
238 Mich. 130. 

Mont—^Herrin v. Sutherland, 241 P. 

328, 74 Mont 587, 42 A.L.R. 937. 
Mo,—State v, Willers, App., 130 S.W. 
2d 266. 

N.Y.—Grossman v. Hotel Astor, 1 N. 

Y.S.2d 307, 166 Misc. 80. 

Pa—^Lehman v. Pennsylvania Game 
Commission, 84 PaDist & Co. 662, 
62 York Leg.Rec. 141—^Propagating 
License for Game, 14 PaDist & Co. 
489. 

S.D.—State v. Pollock, 175 N.W. 667, 
42 S.D. 360. 

Tenn.—State v. Hall, 61 S.W.2d 861, 
164 Tenn, 548. 

Tex.—Doble v. State, 48 S.W.2d 28-9, 
120 Tex.Cr. 72. 

Vt—^Zanetta v. Bolles, 67 A. 818, 80 
Vt 345. 

Wis.—State v. Lipinske, 249 N.W. 

289, 212 Wis. 421. 

27 C.J. p 942 note 11. 

Trust fox people 

The title to game is in common¬ 
wealth In trust for public, to be de¬ 
voted to common welfara 
Masa—Commonwealth v. Worth, 23 

2 


N.E.2d 891, 304 Mass. 313, 125 A.L. 
R 1196. 

Wis.—Krenz v. Nichols. 222 N.W. 300, 
197 Wis. 394, 62 A.L.R. 466. 
Migratory birds 

Hunters have no property right in 
migratory birds, but only such per¬ 
missive privileges as governmental 
authorities decree.—^Brandenburg v. 
Doyle, D.C.I11., 12 F.Supp. 342. 

Xu Alaska, game belongs to the 
United States except as far as it has 
been given to such Territory.—^Ander¬ 
son V. Smith, C.C.A.Alaska, 71 F.2d 
493. 

la U.S.—Shouse V. Moore, D.C.Ky., 
11 P.Supp. 784. 

Pa.—^Lehman v. Pennsylvania Game 
Commission, 34 Pa.Dist & Co. 662, 
62 York Leg.Rec. 141. 

Wis.—Krenz v. Nichols, 222 N.W. 

300, 197 Wis. 394, 62 A.L.R. 466. 

27 C.J. p 942 note 11. 

Capture in. manner provided by law 
Right accorded individuals under 
Alaska Game Law to capture wild 
animals and birds confers no title to 
such animals and birds when cap¬ 
tured unless they are captured in 
manner provided by such law.—^U. S. 
V. Pollastrine, 8 Alaska 104. 

Idcense to huAt 

In view of statutes, providing that 
killing of beaver within the state 
shall be unlawful except by a pri¬ 
vate individual especially licensed or 
by the game warden himself, private 
ownership of beaver pelts is not a 
matter of common right, but may be 
acquired only by compliance with re¬ 
strictions, and then such ownership 
is qualified.—Rosenfeld v. Jakways, 
216 P. 776, 67 Mont. 558. 

11. Cal.—Garcia v. Gunn, 61 P. 684, 
119 Cal. 315. 

27 C.J. p 942 note 12. 
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§ 4 


fit to impose.i^ After game has been lawfully sub¬ 
jected to control, the ownership becomes absolute 
as long as such restraint lasts.^^ Mere ownership 
of the land whereon the game chances to be does 


not constitute such a reduction to possession as to 
give such owner a property right in the game,^** 
except as against a mere trespasser who goes on 
such land for the purpose of taking the game.^^ 


n. RIGHTS OP HUNTING OR TAKING GAME 


§ 3. In General 

Subject to the state’s regulations, every person has 
the right to hunt and take game In every place where 
he has a right to be. 

As a general rule every person has the right of 
hunting and taking game in any place where he has 
a right to be, so long as he does not infringe on or 
injure the rights of others,^® and in so far he is not 
restricted by statutory regulations.^*^ 

Law of the chase. Mere pursuit of a wild ani¬ 
mal does not confer on the hunter an absolute right 
of property therein,!^ and, where he abandons the 
chase before capture, he loses any potential owner- 
ship.i^ Where it is clear that the chase would have 
been successful except for the interference of an¬ 
other who secured the quarry while it was being 
pursued by the first huntsman, it has been held that 
no right of property was acquired by the first hunt¬ 


er,-20 although other authority takes the view that 
during continuance of the chase the first hunter has 
such a right to the animal as may not be taken 
away by an interloper.21 

§ 4. On Private Lands 

The exclusive right to hunt or^take game on private¬ 
ly owned property la In the owner or his grantees. 

As a general rule the exclusive right of hunting 
or taking game on land or waters owned by a pri¬ 
vate individual is in the owner of the land or his 
tenant,'^^ unless such right is acquired by another 
by grant23 or prescription.^^ This is a property 
right in the owner of the soil^® but is subject to the 
right of the state to regulate and preserve the game 
for public use.26 

As a general rule members of the public have no 
right to hunt on lands owned by private persons; 27 


la. Mont—^Herrin v. Sutherland, 241 
P. 828, 74 Mont 687, 42 A-L-R, 
937. 

27 C.J. p 942 note 18. 

13. Me.—State v. Parker, 35 A. 1021, 
89 Me. 81, 36 L.R.A. 279. 

27 C.J. p 942 note 14. 

14. N.T.—Smith v. Odell, 186 N.Y.S. 
647, 194 App.Dlv. 768. 

15. La.—Buras v. Salinovlch, 97 So. 
748. 154 La. 495. 

Mont.—^Herrin v. Sutherland, 241 P. 

328, 74 Mont 687, 42 A.L.R. 937, 

27 C.J. p 942 note* 16. 

16. Mich.—Sterling v. Jackson, 37 N, 
W. 846, 69 Mich. 488, 13 Am.S.R. 
406. 

Or.—-Winslow v. Pleischner, 223 P. 
922, 925, 110 Or. 564, Quoting Cor¬ 
pus Juris. 

Right conferred hy state 

No person has right to hunt with¬ 
in state except as such right is con¬ 
ferred by state.—^Moore v. Bell, 131 
S.B. 724, 191 N.C. 306. 

17- Or.—Winslow v. Fleischner, 223 
P. 922, 925,- 110 Or. 664, quoting 
Corpus Juris. 

Pa.—Lehman v. Pennsylvania Game 
Commission, 34 Pa.Dist. & Co. 662, 
62 York Leg.Rec. 141. 

18. N.Y.—^Buster v. Newkirk, 20 
Johns. 76. 

3 C.J. p 20 note 67. 

19. N.Y.—Buster v. Newkirk, 20 
Johns. 76. 

3 C.J. p 20 note 69. 


20. Mass.—^Dapson v. Daly, 153 N.E. 
464, 267 Mass. 196, 49 A.L.R. 1496. 

Pox 

N.Y.—^Pierson v. Post, 3 Cat 175, 2 
Am.D. 264. 

21. Wis.—^Liesner v. Wanle, 146 N. 
W. 374, 166 Wis. 16. 

22. Pla.—^Hamilton v. Williams, 200 
So. 80, 145 Pla. 697. 

La.—State v. Clement, 178 So. 493, 
188 La. 923. 

Or.—^Winslow v. Pleischner, 223 P. 
922, 925, 110 Or. 664, quoting Cor¬ 
pus Juris. 

27 C.J. p 943 note 19. 

Trespasser required to account 

(1) One trapping against will of 
landowner must account to owner for 
fruits.—^Rosenthal-Brown Pur Co. v. 
Jones-Prere Pur Co., Il6 So. 630, 162 
La. 403. 

(2) Under Rev.Civ.Code arts 602, 
503, plaintiff suing to recover prof¬ 
its from fur trapping, pending sus¬ 
pension of appeal from a judgment 
annulling a tax sale of the premis¬ 
es, need not allege that defendant 
was a trespasser and that he 
trapped in bad faith, in view of the 
fact that defects in defendant’s title 
were shown to him by suit to annul 
title.—Curran v. Jones, 112 So. 492, 
163 La. 679. 

Whenever lan d is inclosed, a per¬ 
son hunting thereon without consent 
of person entitled to possession 
thereof is a trespasser.—^Herrin v. 

3 


Sutherland, 241 P. 328, 74 Mont. 687, 
42 A.L.R. 937. 

Notice of right 

One renting land with knowledge 
that another was in possession claim¬ 
ing lease of hunting privileges was 
not "innocent renter without notice.” 
—•Jones V. King, 128 So. 378, 221 Ala. 
179. 

23. Mont.—^Herrin v. Sutherland, 241 
P. 328, 74 Mont. 687, 42 A.L.R. 937. 

24, Or.—^Winslow v. Pleischner, 223 
P. 922, 925, 110 Or. 664, quoting 
Corpus Juris. 

27 C.J. p 943 note 21. 

26. Pla—Hamilton v. Williams, 200 
So. 80, 146 Pla. 697. 

27 C.J. p 943 note 22. 

A state’s ownership of wild ani¬ 
mals within its borders does not pre¬ 
vent recovery for loss of profits from 
fur trapping on premises claimed by 
plaintiff, pending suspension of ap¬ 
peal from a judgment annulling a 
tax sale.—Cuiran v. Jones, 112 So. 
492, 163 La. 679. 

26. Pla—^Hamilton v. Williams, su- 
. pra 

La—Buras v. Salinovich, 97 So. 748, 
154 La 496. 

N.C.—State v. Barkley, 134 S.B. 454, 
192 N.C. 184. 

27 C.J. p 943 note 23. 

27. Cal.—^Kellogg v. King, 46 P. 166, 
114 Cal. 378, 65 Am.S.R 74. 

Ill.—Glenn v. Kays, 1 IlLApp. 479.^ 
La:—^Rosenthal-Brown Pur Ca v. 



GAME 


38 C.J.S. 


§ 4 


and the mere fact that the public for a number of 
years has used a stream terminating in private lands 
for the purpose of hunting does not create such a 
right in the public where the lands have never been 
inclosed or staked out, and such trespasses have 
never been forbidden, as these acts of the public 
are not of an adverse character.28 

Grant of right The right of hunting on anoth¬ 
er's lands or waters may be acquired by a grant or 
lease from the owner, either with or without an in¬ 
terest in other land, and with such restrictions or 
limitations as the owner may see fit to impose,^® 
the validity of the grant being determined by the 
ordinary rules governing the creation of interests 
in real property,30 and the extent of his right or lia¬ 
bilities being determined by the application of the 
ordinary rules of construction to the terms of the 
grant. 31 It has been held that his rights must be 
strictly construed, and cannot be extended beyond 
the terms of the grant,32 and must be construed 
with reference to the manner of hunting generally 
in use in the vicinity at the time of the grant.33 


This right passes by a grant or lease of the land,3^ 
unless expressly reserved.'35 The grantee of such 
a right has an interest in the soil,33 and, although 
he may sell or devise his right,’37 he cannot issue 
permits to others to exercise the privilege grant¬ 
ed. 3® In the absence of express restrictions the 
grantor, if he acts in good faith, may do any act of 
husbandry, although it injures the hunting,39 but he 
is liable in damages to the owner of the htmting 
privilege, if he does such acts in bad faith."^^ 

§ 5. On Public Lands and Waters 

The right to hunt on public lands belongs In com¬ 
mon to all members of the public. There is conflict as 
to whether the right to navigate includes the right to 
hunt where the soil under the waterway is privately 
owned. 

The right of hunting on public lands belongs in 
common to all the members of the public, and a pri¬ 
vate person cannot claim an exclusive right to hunt 
or take game on any portion of such lands or wa- 


Jones-Frere Fur Co., 110 So. 630, 
162 La, 403—^Buras v. Salinovich, 
97 So. 748, 154 La. 496. 

Md.—Tyler v. Cedar Island Club, 122 
A. 38. 143 Md. 214. 

Mich.—Giddlngrs v. Rogalewski, 168 
N.W. 951, 192 Mich, 319. 

Wis.—^Dlana Shooting: Club v. La- 
moreux. 89 N.W, 880,' 114 Wis. 44, 
91 Am.S,R, 898. 

27 C.J. p 944 note 37. 

28. U.S.—Chisolm v. Caines, C.C.S. 
C., 67 F. 285. 

29. N.C.—Council V. Sanderlin, 111 
S.B. 366, 183 N.a 253, 32 A.L,R. 
1627. 

Tex.—^Anderson v. Gipson, Civ.App., 
144 S.W.2d 948. 

27 C.J. p 943 note 26. 

Public policy 

Lease or deed, segn^egatin^ exclu¬ 
sive hunting rights from fee, is not 
inimical to public interest.—St, Hel¬ 
en Shooting Club v. Mogle, 207 N.W. 
915, 917, 234 Mich. 60, guoting Corpus 
Juris. 

Profit ib preudre 

(1) The right to hunt on another's 
land has been held to be a profit d. 
prendre. 

Ark.—State v. Mallory, 83 S.W. 965, 
78 Ark. 236, 67 L.R.A 773, 8 Ann. 
Cas. 852. 

Mich.—St. Helen Shooting Club v. 

Mogle, 207 N.W. 916, 234 Mich. 60. 
N.C,—-Council v. Sanderlin, 111 S.B. 
865, 183 N.C. 253, 32 AL.R. 1627. 

(2) An instrument drafted by lay¬ 
man, which granted right to hunt and 
fish on owner's land, providing lump¬ 
sum annual rental, and which was 
made binding on the heirs of the par¬ 
ties and was formally executed, was 


construable as constituting a grant 
of a ‘‘profit a prendre" notwithstand¬ 
ing customary words of grant were 
absent—Minnesota Valley Gun Club 
V. Northline Corporation, 290 N.W. 
222, 207 Minn. 126. 

Easement 

Right to hunt on land may be 
granted as easement.—^Thompson v. 
Finnerud, 212 N.W. 497, 61 S.D, 106. 

30. Kan.—^Boyd v, Colgan, 268 P. 
794, 126 Kan. 497. 

La.—^Rosenthal-Brown Fur Co. v. 
Jones-Frere Fur Co., 110 So. 630, 
162 La. 403. 

Mich.—St Helen Shooting Club v. 
Mogle, 207 N.W. 916, 234 Mich. 
60, 

N.C.—Council v. Sanderlin, 111 S.B. 
366, 183 N.C. 253, 32 AL.R. 1527. 

31. Minn.—^Minnesota Valley Gun 
Club V. Northline Corporation, 290 
N.W. 222, 207 Minn. 126. 

S.D.—^Thompson v. Finnerud, 212 N. 
W, 497, 498, 61 S.D. 106, ciUng 
Corptui Juris. 

27 C.J. p 943 note 27. 

32. Kan.—^Boyd v. Colgan, 268 P. 
794, 126 Kan. 497. 

Tex.—Anderson v. Gipson, Civ.App., 
144 S.W.2d 948. 

27 C.J. p 943 note 23. 

33. Or.—^Isherwood v. Salene, 123 P, 
49, 61 Or. 572, 40 L.R.A,N.S., 299, 
Ann.Cas.l914B 542. 

27 C.J. p 943 note 29. 

34. N.C.—Council v. Sanderlin, 111 
S.B. 365, 183 N.C, 263, 32 AL.R. 
1627. 

27 C.J. p 943 note 30. 

35. N.C.—Council v. Sanderlin, su¬ 
pra. 

27 C.J. p 943 note 3L 
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3ft. N.C.—Council ▼. Sanderlin, su¬ 
pra. 

Vt.—Payne v. Sheets, 66 A 656, 75 
Vt 336. 

Property right 

The privilege of hunting animals 
or fowls wild by nature and fit for 
food is a property right—^Winslow 
V. Fleischner, 223 P. 922, 110 Or. 554. 
Incorporeal rigrht 

Right of hunting is an incorporeal 
right—St. Helen Shooting Club v. 
Mogle, 207 N.W. 915, 234 Mich. 60. 

37. Mich.—St Helen Shooting Club 
V. Mogle, supra. 

N.C.—Council v. Sanderlin, 111 S.B. 

366, 183 N.C. 253, 32 AL.R. 1627. 
Or.—Bingham v. Salene, 14 P. 623, 15 
Or. 208, 3 Am.S.R. 162. 

Tex.—^Anderson v. Gipson, Civ.App., 
144 S.W.2d 948. 

38. Kan.—Boyd v. Colgan, 268 P. 
794, 796, 126 Kan. 497, citing Cor¬ 
pus Juris. 

N.C.—Council v. Sanderlin, Ill S.B. 

365, 183 N.C. 253, 32 AL.R. 1527. 
Tex.—^Anderson v. Gipson, Civ.App., 
144 S.W.2d 948. 

27 C.J. p 943 note 34. 

39. Or.—Isherwood v. Salene, 123 P. 
49, 61 Or. 672, 40 L.R.A,N.S., 299, 
Ann.Cas.l914B 542. 

27 C.J. p 943 note 35, p 946 note 4ft 

40. Or.—^Isherwood v. Salene, supra. 
Trespass not involved 

That party got on lake from high¬ 
way without trespass to upland was 
held not to permit hunting as agralnst 
owner of exclusive right.—St Helen 
Shooting Club v. Carter, 227 N.W. 
746, 248 Mich. 376. 
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ters,^i except in so far as he has acquired such 
right by prescription or by a grant from the state.^^ 
The public right to hunt extends to navigable wa¬ 
ters^ ^ where title to the soil under the waters is in 
the state,and even, it has been held, where the 
bed is privately owned ,*45 but most of the author¬ 
ities hold that, where the soil under the water is 
privately owned, the public has no right to hunt or 
trap on the waters, but such rights are exclusively 
in the owner.46 In exercising his right as a mem¬ 
ber of the public to hunt on a navigable waterway, 
he must not trespass on the exclusive rights or land 
of a private owner^*^ 

An agreement between two states to the effect 
that a river flowing between such states shall re¬ 
main a common highway does not include the right 
of hunting, and a hunter’s license issued by the au¬ 
thorities of one state does not give the holder any 
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right to hunt on such river beyond the boundary 
line of the issuing state.48 

§ 6. Remedies for Invasion of Right 

Trespass will lie for an interference with the right 
to hunt, and, where that remedy is inadequate, equity 
wiil grant relief. 

Trespass will lie against anyone interrupting or 
interfering with another’s right of hunting or tak¬ 
ing game,4S even as against the owner of the land, 
if he does anything for the express purpose of de¬ 
stroying the right.50 Where an action at law will 
not give adequate relief and irreparable injury will 
result to the owner of a right of hunting, he may 
obtain an injunction to restrain an unlawful inter¬ 
ference therewith but this remedy does not lie 
where there is an adequate remedy at law;52 nor 
will an injunction issue at the instance of one whose 
right to hunt has not become complete.® ^ 
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§ 7. Power to Protect and Regulate 

The state has power to enact such regulations as are 
necessary for the protection of the public’s right In 
game. 


By reason of the state’s control over game with¬ 
in its limits, it is within the police power of the 
state legislature, subject to constitutional restric- 


41. Mont.—^Herrin v. Sutherland, 241 

P. 328, 74 Mont 587, 42 937. 

27 C,X p 944 note 39. 

Seashore 

A tract of marshland, frontingr on 
the Mississippi River, and subject 
to tidal overflow except for ridgres ex¬ 
tending back a few acres from the 
river, and forming the banks of bay¬ 
ous in the land, was held not ‘‘sea¬ 
shore" or public property, so as to be 
subject to entry by hunters without 
owner’s consent, the statutory term 
"seashore" having reference to the 
gulf coast, and to the lakes, bays, 
and sounds along the coast.—Buras 
V. Salinovich, 97 So. 748, 154 La. 496. 

Flooding of riparian land 

Riparian owners’ right to dig ditch 
lowering level of lake to prevent 
flooding was held not necessarily 
prevented because hunting value 
might be diminished.—Beck v. State, 
14 S.W.2d 1101, 179 Ark. 102. 

Wild life refnge 

(1) Land purchased by the govern¬ 
ment under the Migratory Bird Con¬ 
servation Act becomes an Inviolate 
sanctuary over which the government 
acquires complete dominion so that 
it can erect buildings, fences, ditches, 
dams or do any other afflrmative 
acts on the property for the general 
welfare of birds.—Bailey v. Holland, 
C.C.A.Va., 12$ P.2d 317. 

(2) "Contract" granting plaintiff 
right to trap on wild life refuge for 
five years was held lease in violation 


’ of statute accepting donation of ref¬ 
uge, and not authorized "permit."— 
Gordy V. Maestri, 127 So. 628, 170 La 
281. 

42. Cai.—Garcia v. Gunn, 61 P. 684, 
119 Cal. 316. 

Mich.—Sterling v. Jackson, 37 N.W. 
846, 69 Mich. 488, 13 Am.S.R. 406. 

43, Wis.—^Nekoosa Bdwards Paper 
Co. V. Railroad Commission, 228 N. 
W. 144, 201 Wis. 40, rehearing de¬ 
nied 229 N.W. 631, 201 Wis. 40, af¬ 
firmed 61 S.Ct 352, 283 U.S. 787, 76 
L.Bd. 1416. 

Where the bed of a nonnavlgable 
body of water was privately owned, 
the public did not have the right 
to hunt thereon.—Wilton v. Van Hes¬ 
sen, 94 N.B. 134, 249 Ill. 182. 

Where a pond is publicly owned, 
the public has the right to hunt 
thereon.—Conant v. Jordan, 77 A. 
938, 107 Me. 227, 31 L.R.A.,N.S., 434 
—67 C.J. p 857 note 92. 

44b Mont.—^Herrin v. Sutherland, 241 
P. 328, 74 Mont. 587, 42 A.L.R. 937. 
N.H.—Whitcher v. State, 181 A. 649, 
87 N.H. 406. 

45. Wis.—^Diana Shooting Club v. 
Husting, 145 N.W. 816, 166 Wis. 
261, Ann.Cas.l916C 1148. 

43. Mich.—Sewers v. Hacklander, 
188 N.W. 647, 219 Mich. 143. 

N.T.—Smith V. Odell, 137 N.B. 326, 
234 N.T. 267, reversing 186 N.Y.S. 
647, 194 App.Div. 763. 

Tex.—^Fisher v. Barber, Civ.App., 21 j 
S.W.2d 569. I 


47. U.S.—Schermerhom v. Dozier, 
Va., 261 P. 839, 164 C.C.A. 66. 

27 C.J. p 944 note 43. 

48. Pa.—In re Delaware River, 23 
Pa.Dist. 366, 42 Pa.Co. 341. 

27 C.J. p 944 note 45. 

49. Vt.—Payne v. Sheets, 66 A. 666, 
76 Vt. 336. 

27 C.J. p 944 note 46. 

50. Or.—^Isherwood v. Salene, 123 P. 
49, 61 Or. 672, 40 L.R.A.,N.S., 299, 
Ann.Cas.l914B 642. 

51- CaL—Kellogg v. King. 46 P. 166, 
114 Cal. 378, 65 Am.S.R. 74. 

27 C.J. p 946 note 60—32 C.J. P 149 
notes 18-31. 
necessary parties 
The Cayuga Indians, who have a 
treaty right to hunt and flsh In the 
territory including Cayuga Lake, are 
not necessary parties to a suit by 
the lessees of lands bordering the 
lake, to restrain those claiming no 
rights derived from the Indians from 
hunting along the shores of the lake. 
—Stewart v. Turney, 191 N.T.S. 342, 
117 Misc. 398, reversed 197 N.T.S. 
81, 203 App.Div. 486, reversed 142 N 
E. 437, 287 N.T. 117, 31 A.L.R. 960. 

52. Or.—^Isherwood v. Salene, 123 P. 
49, 61 Or. 672, 40 L.R.A.,N.S., 299, 
Ann.Cas.l914B 542. 

53. Md.—^Bannon v. Sheckell, 51 A. 
836, 94 Md. 738. 
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tions, to enact such general or special laws as may 
be reasonably necessary for the protection of the 
public’s rights in such game,54 even to the extent 
of restricting the use or right of property in the 


game after it is taken or killed.55 Such power may 
be at least partially delegated, by the constitution 
or by statute, to local governmental bodies,^® unless 


54 , XJ.S.—Van Camp Sea Food Co. v. Dana, D.C.Or., 52 F.2d 769, af- 

Department of Natural Resources firmed 62 S.Ct. 409, 286 U.S. 629, 

of State of California, D.aCal., 30 76 L.Bd. 926. 

F.2d 111_^Pavel v. Pattison, D.C. Mo.—^Marsh v. Bartlett, 121 S.W.2d 

Da., 24 F.Supp. 915. 737, 343 Mo. 626. 

Ariz.—^Begay v. Sawtelle, 88 P.2d 999, private land 

1000, 63 Ariz. 304, citing Corpns The state has the absolute right to 
Juris. maintain its game and wild animals 


Ark.—State v. Johnson, 291 S.W. 89, 
172 Ark. 866. 

Fla.—^Hamilton v. Williams, 200 So. 
80, 145 Fla. 697—State ex reL 

Oglesby v. Hand, 119 So. 376, 96 
Fla. 799—State v. Bryan, 99 So. 
327, 87 Fla. 66. 

Minn.—Bohman v. Gould, 211 N.W. 

677, 169 Minn. 374. 

Mo.—State v. Willers, App., 130 S.W. 
2d 256. 

Mont.—State v. Rathbone, 100 P.2d 
86, 110 Mont 226. 

H.T.—Grossman v. Hotel Astor, 1 N. 

Y.S.2d 307, 166 Misc. 80. 

N.C.—State v. Barkley, 134 S.E. 464, 
192 N.C. 184. 

Ohio.—State v. Truax, 167 N.E. 792, 
117 Ohio St 78. 

Pa. —Commonwealth v. Haugh, 12 Pa. 
Dist & Co, 796. 

Tex.—Dobie v. State, 48 S.W.2d 289, 
120 Tex.Cr. 72. 

Wis.—^Krenz v. Nichols, 222 N.W. 300, 
303, '197 Wis. 394, 62 A.L.R. 466, 
citing Corpus Juris. 

27 C.J. p 946 note 63. 

'‘If the state so elects It may 
prohibit absolutely the killing of 
such animals, or it may regulate 
the killing and prohibit the sale 
. . . whether the animals were 

killed within or without the state. 
It may grant or withhold the right 
to hunt, and if It grants the right at 
all it may do bo upon such terms 
and conditions as it sees fit to im¬ 
pose.**—^Rosenfeld v. Jakways, 216 P. 
776, 777, 67 Mont. 668. 

The adsnlnistratioiL of the grams 
laws should be reasonable and the 
laws enforced for protection of wild 
game.—State v. Peak, 177 So. 360, 28 
Ala.App. 32. 

Absolute power 

State has absolute power to control 
and regulate game and other wild life 
subject only to applicable provisions 
of federal constitution.—Cook v. 
State, 74 P.2d 199, 192 Wash. 602. 
OovemmmitaJ power 

The power of the state over game 
is a governmental, not a proprietary, 
power, and is to be exercised for the 
common good and not for the benefit 
of the government as such. 

U.S.—^Poster-Foimtaln Packing Co. v. 
Haydel, La, 49 S.Ct 1, 278 U.S. 1, 
78 L.Bd. 147, followed in Johnson 
V. Haydel, La, 49 S.Ct 6, 278 U. 
S. 16, 78 L.EIA 156—Thomson v. 


on any and all private land.—Cook v. 
State, 74 P.2d 199, 192 Wash. 602. 
Inoidental injuries 

(1) The state has a general right 
to protect wild animals in the inter¬ 
est of the public, and complaint may 
not be made of incidental injuries 
that may result from such protection. 
—Corron v. State, 10 N.Y.S.2d 960, 
170 Misc. 811. 

(2) Statute limiting open season 
for cottontail rabbits and limiting 
number of rabbits that might be tak¬ 
en furnished no basis for recovery 
from state of damages for destruc¬ 
tion of fruit trees by cottontail rab¬ 
bits, occurring in part during open 
season and in part after season had 
closed.—Corron v. State, 10 N.Y.S.2d 
960, 170 Misc. 811. 

Regulation of hunting is exercise 
of state's sovereignty.—People v. 
Chosa, 233 N.W, 205, 252 Mich. 164. 
Park 

Act relating to creation of wild life 
refuge was held authorized by con¬ 
stitutional provision authorizing 
state to acquire land for “park.**— 
State V. Levitan, 228 N.W. 140, 200 
Wis. 271. 

Deposit of oil In streams 

The state may, under its police 
power to protect fish and to encour¬ 
age breeding of fur-bearing animals 
and other game, prohibit depositing 
crude oil and other deleterious sub¬ 
stances in waters of the state.—State 
V. Wheatley, 200 P. 1004, 20 Okl. 
Cr. 28. 

Severance tax on skins and hides 

La.Acts 1920 No. 136 § 3, imposing 
a severance tax on skins and hides 
taken from wild fur-bearing animals 
or alligators within the state of Lou¬ 
isiana, payable by the dealer, and de¬ 
claring all wild fur-bearing animals 
and alligators and their skins to be 
the property of the state until such 
tax shall have been paid, is a valid 
exercise of the police power of the 
state to conserve and protect wild 
life for the common benefit—Lacoste 
V. Department of Conservation of 
State of Louisiana, 44 S.Ct 186, 263 
U.S. 646, 68 L.Bd. 437, affirming 92 
So. 381, 161 La. 909. 

56- U.S.—^Lacoste v. Department of 

Conservation of State of Louisiana^ 

44 S.Ct 186, 263 U.S. 646, 68 L.Bd. 


437, affirming 92 So. 381, 151 La. 
909—U. S. V. 2,271.29 Acres, More 
or Less, of Land in La Crosse, 
Trempeleau, Vernon, and Grant 
Counties, D.C.Wls., 31 P.2d 617. 

Cal.—Svenson v. Bngelke, 296 P. 281, 
211 Cal. 600. 

Tenn.—State v. Hall, 61 S.W.2d 861, 
164 Tenn. 548. 

27 C.J. p 945 note 53. 

56. Mo.—State v. Ward, 40 S.W.2d 
1074, 1077, 328 Mo. 668. citing Cor¬ 
pus Juris. 

27 C.J. P 946 note 66. 

Docal option 

Statutory provision for local option 
for closed season on quail was held 
not objectionable as giving a few 
voters right to control over game, 
since protection is for benefit of all 
citizens.—State v. Ward, 40 S.W.2d 
1074, 328 Mo. 658. 

Scope of power 

(1) The statute authorizing the 
state game commission to promul¬ 
gate reasonable rules governing or 
prbhibiting the taking dt various 
classes of game does not of itself 
prohibit a display of game whether 
lawfully or unlawfully taken, or ex¬ 
pressly authorize the adoption of 
rules prohibiting such displays.— 
State V. Miles. 105 P.2d 61, 5 Wash. 
2d 322. 

(2) Where the legislature did not 
fix the open or closed season for wild 
deer, no statute is violated by the 
killing of such deer during a closed 
season established by the state con¬ 
servation commission, and the act 
is not an offense.—State v. Billot, 97 
So. 689, 154 La. 402. 

(3) Provision of statute, establish¬ 
ing game refuge in Ocala National 
Forest, that violation of provisions 
thereof or regulations made there¬ 
under shall be deemed misdemeanor, 
or of statute authorizing secretary 
of agriculture to make rules and reg¬ 
ulations as to occupancy and use of 
national forest reservations and pres¬ 
ervation of forests thereon does not 
authorize him to promulgate regu¬ 
lation against permitting dogs to run 
at large in national forest game ref¬ 
uge.—^U. S. V. Minchew, D.C.Pla., 10 
F.Supp. 906. 

Review of deoUdosts 

It is not competent for the holders 
of hunters* licenses in Pennsylvania 
to invoke the interposition of the 
court to determine whether the duly 
arrived at and publicly announced 
judgment of the game commission is, 
under the circumstances, wise.—Leh¬ 
man V. Pennsylvania Game Commis¬ 
sion, 34 Pa.Dlst. A Co. 662, 62 York 
Leg.Rec. 141. 
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there is a constitutional provision to the contrary 
and, where such power has been delegated, the reg¬ 
ulation passed by the local body or board must be a 
reasonable one.^* This power to protect and reg¬ 
ulate game cannot be delegated to an administra¬ 
tive agency,59 but, where the legislature prescribes 
the policy, it can delegate to an administrative agen¬ 
cy the determination of questions of fact or the 
power to fix rules and regulations to carry out the 
legislative policy.®^ A statute delegating authority 
to a state commission with respect to game has been 
strictly construed and, it has been held, must be 
strictly complied with,®l as, for example, with re¬ 
spect to the declaration of a special season.^2 

Where a treaty with the Indians gives them the 
right to hunt on their reservation, the state game 
laws relating to hunting do not apply to them.®® 
Where, under a treaty, Indians conveyed land re¬ 
serving the right to hunt thereon, the right to hunt 
was subject to state regulation.®^ 

Nonresidents and aliens. Since the legislature of 
a state, in the exercise of its police power, may se¬ 


cure the benefits of the game of the state to its own 
inhabitants, it may pass laws discriminating in fa¬ 
vor of its own citizens as to the taking of game 
within its limits, by imposing greater restrictions 
and severer penalties on nonresidents than on resi¬ 
dents,®® and on aliens, whether resident or nonres¬ 
ident, than on citizens,®'® and may even wholly for¬ 
bid the taking of game by nonresidents of the 
state ;®7 but a statute that prohibits aliens from 
killing wild game, except in defense of persons or 
property, and “to that end” prohibits aliens from 
owning or possessing firearms, is invalid as beyond 
the police power of the state to preserve game for 
citizens.®® 

§ 8. Constitutional and Statutory Provisions 

Game statutes must conform to constitutional limita¬ 
tions. Such statutes are to be construed ao as to sustain 
their validity and to effectuate their purpose. 

Statutes for the protection of game and regulat¬ 
ing the right of taking it must, of course, come 
within the limitations imposed by the state and fed¬ 
eral constitutions,®® and are generally upheld on 


67- Cal.—^Bx parte Prindle, 94 P. 

871, 7 Cal.Unrep. 223. 

27 C.J. p 946 note 67. 

58. Cal.—^Ex parte Prindle, supra. 

27 C.J. P 946 note 68. 

59. La.—State v. Billot, 97 So. 689, 
164 La. 402. 

Or.—^Winslow v. Pleischner, 228 P. 
101, 112 Or. 23. 34 A.L.R. 826. 

eOu U.S.—U. S. V. 2,271,29 Acres, 
More or Less, of Land in La 
Crosse, Trempeleau, Vernon, and 
Grant Counties. D.C.Wis., 31 F.2d 
617. 

MichL—People v. Soule, 213 N.W, 195, 
238 Mich. 130. 

N.H.—^Musgrrove v, Parker, 163 A. 
320, 84 N.H. 660. 

Pa.—Commonwealth v. Meckes, 39 
Pa.Dist. & Co. 413, 2 Monroe L.H. 
69, certiorari set aside 19 A.2d 655, 
144 Pa.Super. 381. 

Wis.—State v. Sorenson, 260 N.W. 

662, 218 Wis. 296. 

Belegatlon to grovernor 

(1) Law authorizingr grovernor to 
postpone opening: or suspend open 
season for hunting: was not uncon¬ 
stitutional.—State V. Burckhard, 294 
P. 1103, 136 Or. 86. 

(2) Governor’s proclamation sus¬ 
pending: the open season for hunting: 
until ordered opened by his procla¬ 
mation is void for indefiniteness and 
uncertainty.—State v. Burckhard, su¬ 
pra. 

61. Pa.—Commonwealth v. Kimmel, 
i4 Pa-Dlst. 6 C30. 161—Cope v. Mer- 
wine, 11 Pa.Dlst. & Co. 767. 

62. Season for antlexless deer 

(1) A statute conferring: upon the 


' g:ame commission of a state the pow¬ 
er to declare a special season for 
killing: deer without visible antlers 
does not authorize the commission 
to declare an open season for kill¬ 
ing: such deer during: the reg:ular 
open season for male deer, althoug:h 
the commission may, under certain 
conditions, temporarily close such 
season.—Commonwealth v. Kimmel, 
14 Pa.Dist. & Co. 161—Cope v. Mer- 
wine, 11 Pa.Dist. & Co. 767. 

(2) A resolution of the g:ame com¬ 
mission establishing: an open season 
for antlerless deer is invalid where 
not properly advertised and because 
of its effect, under the statutes of 
the state, on the period for carrying: 
firearms and the bear season.—^Dietz 
V. Commonwealth, 31 Pa.Dist. & Co. 
437, 45 Dauph.Co. 30. 

(3) But the fixing: of an open sea¬ 
son for all antler less deer without 
minimum weig:ht or ag:e requirements 
does not violate the requirements of 
the g:ame law and does not exceed 
the powers conferred upon the g:ame 
commission.—^Lehman v. Pennsylva¬ 
nia Game Commission, 34 Pa.Di8t & 
Co. 662, 52 York Leg:.Rec. 141. 

63- U.S.—In re Blackbird, D.C.Wis., 
109 P. 139. 

27 C.J. p 944 note 44. 

64. U.S.—^People of State of New 
York ex rel. Kennedy v. Becker, 
N.Y., 36 act 706, 241 U.S. 656, 60 
L.Ed. 1166. 

65. U.S.—In re Bberle, C.aill., 98 
F. 295. 

27 C.J. p 948 note 97. 

Prohibition of possession of dog: see 
infra S 12. 


66. U.S.—^Patsone v. Pennsylvania, 
34 act 281, 232 U.S. 138, 58 L.Bd. 
539, affirming: 79 A. 928, 231 Pa. 46, 
affirming: 44 Pa.Super. 128, affirm¬ 
ing: 14 Pa.Dist 311—Common¬ 
wealth V. Cosick, 19 Pa.Dist 309, 
reversed on other g:rounds 44 Pa. 
Super. 109. 

Discrimination with respect to li¬ 
censes see infra § 16. 

67. Me.—State v. Tower, 24 A. 898, 
84 Me. 444. 

27 C.J. p 948 note 99. 

Discrimination under g:ame laws see 
Constitutional Law §§ 467, 536. 

68. Colo.—^People v. Nakamura, 62 
P.2d 246, 99 Colo. 262. 

Power to protect and »eg:ulate gen¬ 
erally see supra § 7. 

69. Ariz.—Begay v. Sawtelle, 88 P. 
2d 999, 1000, 53 Ariz. 304, citing 
Corpus Jtiris. 

Fla.—State v. Bryan, 99 So. 327, 87 
Fla. 56. 

Pa.—Commonwealth v. Graber, 39 Pa. 

Dist & Co. 489, 2 Monroe L.R. 91. 
27 C.J. p 946 note 62. 
Constitutionality of game laws as 
affected by various constitutional 
provisions see Constitutional Law 
§§ 138, 239, 281. 396, 467, 477, 491, 
503, 536, 607. 

Kuntlngr incident to navigation is 
not protected by Ordinance of 1787, 
or by Constitution.—^Krenz v. Nich¬ 
ols, 222 N.W. 300, 197 Wis. 394, 62 A. 
L.R. 466. 

l^ury to trees or shrubs on preserve 
Game Law of June 3, 1937, 6 943, 
P.L. p 1226, 34 Pub.St. S 1311.943, 
providing the penalty for violation of 
S 942, 34 Pub.St i 1311.942, whl<ffi 
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the ground of the police power of the state,even , different parts of the stateJ^ 

where they provide for different regulations for 1 Game laws regulate the killing or taking of birds 


prohibits cuttingr bark from, or cut¬ 
ting down, or removing or otherwise 
Injuring or destroying a tree or trees 
or a shrub or shrubs growing on 
lands acquired for use of the game 
commission, is invalid and unconsti¬ 
tutional in that it gives employees 
of the commission arbitrary and un¬ 
controlled power to determine the 
value of trees so injured or de¬ 
stroyed and thereby arbitrarily fix 
the penalty of one accused of violat¬ 
ing the act. Even though the law 
seem fair on its face, if it be open 
to administration by an individual 
with an evil eye and an unequal hand 
so as to make a legal discrimination 
between persons in similar circum¬ 
stances material to their rights, it is 
a denial of equal justice and uncon¬ 
stitutional.—Commonwealth v. Qra- 
ber, 39 Pa.Dist & Co. 489, 2 Monroe 
Ii.R. 91. 

DiscrlmliLatloii. as to protection of 
property 

The constitutional guaranty of the 
right to acquire, possess, and protect 
property gives an indefeasible right 
to a property owner or lessee, his 
family and employees, to kill deer 
which are actually engaged in the 
destruction of property and which 
have not been lured to the premises 
by artificial means. The Game Law 
of June 8, 1937, § 724, P.L. p 1226, 
84 Pub.St § 1311.724, Is unconstitu¬ 
tional in so far as it attempts to con¬ 
fine that right to persons raising 
crops for a livelihood, although the 
provisions of the law requiring no¬ 
tice of such a killing are proper and 
constitutional. — Commonwealth v. 
Higgles, 39 PcuDlst. & Co. 188. 

7CK U.S.—Shouse v. Moore, D.C,Ky., 
11 F.Supp. 784. 

Fla.—State v. Bryan, 99 So. 327, 87 
Fl€L 56. 

Mich.—Sperry v. Hogarth, 246 N.W. 
214, 261 Mich. 626—People v. Soule, 
213 N.W. 195, 288 Mich. ISO. 

Mont.—State v. Rathbone, 100 P.2d 
86, 110 Mont 225. 

N.M.—State ex rel. Sofeico v. Hefter- 
nan, 67 P.2d 240, 41 N.M. 219. 

Wash.—^Dilatush v. Roberts, 229 P. 

741, 181 Wash. 220. 

27 C.J. p 946 note 63. 

BegulatLoiis ItM VRUd 

<1) Statute declaring unlawful 
possession, during open season, of 
skins which had been taken during 
closed season.—State v. Keeler, 236 
N.W. 561, 205 Wis. 176. 

, (2) Statute prohibiting riparian 
owners placing blinds within two 
hundred fifty yards of dividing line 
of property without adjoining own¬ 
er's consent.—Wampler v. Lecompte, 
61 S.Ct. 92, 282 U.S. 172, 75 Ii.Ed. 
276, affirming 150 A. 455, 159 Md. 
222 . 


(3) Statute making possession of 
wild game during closed season pri- 
ma facie evidence of guilt.—^Renfroe 
V. State, 146 S.W.2d 883, 140 Tex.Cr. 
418. 

(4) Statute Imposing on possessors 
of wild animal skins burden of prov¬ 
ing.animals were legally killed with¬ 
in or without state.—Cohen v. Gould, 
226 N.W. 435, 177 Minn. 398. 

(6) Statute peimitting game com¬ 
missioner to inspect game in -hunt¬ 
er’s possession.—State v. Bennett, 288 
S.W. 60, 315 Mo. 1267. 

(6) Game law authorizing inspec¬ 
tion and count of hunter's or fisher¬ 
man's kill or catch and making it 
misdemeanor to refuse or obstruct in¬ 
spection.—State V. Hall, 61 S.W.2d 
851, 164 Tenn. 548. 

(7) Law providing for confiscation 
of game found in the possession of 
persons who hold them without hav¬ 
ing complied with the regulations 
provided by law.—State v. Nelson, 
261 P. 796, 146 Wash. 17. 

(8) Statute authorizing muskrat 
farms.—Krenz v. Nichols, 222 N.W. 
300, 197 Wis. 394, 62 A.L.R. 466. 

(9) The act to create and establish 
a state game refuge between certain 
counties does not deny those living 
within the designated area equal pro¬ 
tection under the law, in view of the 
fact that all citizens, including those 
residing within the area, are pro¬ 
hibited from hunting within the area. 
—Bauer v. Game, Forestation & 
Parks Commission, 293 N.W. 282, 138 
Neb. 436. 

(10) Statute providing for refuges 
and suspending open season therein 
is held not unconstitutional because 
it might permit an injury to property 
of owners located within a refuge, 
since all private property within the 
state is subject to general police pow¬ 
er and any incidental damage arising 
from establishment of fish and game 
refuges must be borne by property 
owners in the Interest of the public 
welfare.—^Platt v. Phllbrick, 47 P.2d 
302, 8 Cal.App.2d 27. 

(11) Fish and game code is held 
not discriminatory because it au¬ 
thorizes fish and game commission 
to purchase private lands to be used 
in the propagation of fish and game, 
on ground that purchase of lands 
of others for such purpose might re¬ 
sult in the taking without compensa¬ 
tion of property owner's land in such 
refuge if such land should not be 
purchased.—Platt v. Phllbrick, supra. 

(12) Acts 1923 c 9661 $ 1, defining 
the closed season on wild birds, is 
within the legislative power, and 
does not violate the organic law.— 
Sams V. Morris, 101 So. 206^ 88 Fla. 
162. 


(13) Statutes authorizing the state 
game commission to declare, or re¬ 
duce, open seasons.—Lehman v. 
Pennsylvania Game Commission, 34 
Pa.Dist. & Co. 662, 52 York Leg.Rec. 
141—Commonwealth v. Stoner, 28 Pa. 
List. & Co. 489. 

Regnlations held invalid 

(1) A state statute, imposing high¬ 
er trappers' license fee on nonresi¬ 
dents than on residents of state and 
requiring nonresident trappers to 
furnish three hundred dollars cash 
deposits to guarantee payment of fur 
severance taxes.—Pavell v. Richard, 
D.C.La., 28 F.Supp. 992. 

(2) The enforcement of state stat¬ 
ute purporting to deny to nonresi¬ 
dents the right to trap alligators and 
fur-bearing animals would be re¬ 
strained in so far as it denied to non¬ 
resident owner of land, and party 
claiming under him, the right to trap 
fur-bearing animals and alligators on 
the land owned by the nonresident.— 
Pavel V. Pattison, D.C.La., 24 F.Supp. 
915. 

(3) If statute making it unlawful 
to kill elk out of season is so con¬ 
strued as to prevent the killing of an 
elk out of season when reasonably 
necessary in defense of property, 
statute is unconstitutional, since it 
denies to a person the constitutional 
right guaranteed to him to protect 
his property by force if necessary.— 
State V. Rathbone, 100 P.2d 86, 110 
Mont. 225, 

(4) Statute prohibiting an Indian 
ward of federal government from 
taking game or fish when off govern¬ 
ment reservation to which he has 
been assigned and prohibiting sale of 
license to such Indian.—Begay v. 
Sawtelle, 88 P.2d 999, 63 Ariz. 304. 

(5) The statutes authorizing the 
state board to adopt rules and regula¬ 
tions for slaugh^ring and removal of 
wild deer from certain areas for pur¬ 
pose of exterminating deer in the 
areas mentioned because they are 
claimed to be hosts for cattle ticks 
are invalid as providing so incom¬ 
plete and ineffective a scheme to ac¬ 
complish the purpose designed that 
expenditure of public funds In admin¬ 
istration thereof would be a useless 
waste thereof and could not possibly 
accomplish any ‘ useful purpose.— 
State Live Stock Sanitary Board v. 
Sheets, 178 So. 901, 131 Fla. 41. 

TL Fla.—State ex rel. Oglesby v. 

Hand, 119 So. 376, 96 Fla. 799, 
Xiacfc of uniformity authorized 

Pish and game code providing for 
refuges and suspending open season 
therein is within constitutional au¬ 
thorization for the protection of fish 
and game and not Invalid on ground 
that regulations do not apply uni- 
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and beasts as game.’^^ Such laws are generally, if The general rules as to the repeal of statutes 
not universally, framed with reference to protect- have been applied in determining whether a par¬ 
ing the game from indiscriminate and unreasonable ticular statute regulating game is repealed by a lat- 
havoc, leaving all persons free to take game under er statute.'^^ 
certain restrictions as to the season of the year and 

the means of capture.'?* Such a statute should re- § Game Wardens and Other Officers 

ceive the construction most reasonable and best 

ri-'i. 7it.xi.ij xi. Questions as to the appointment, powers, compen- 

suited to accomplish its purpose,■?* but should not be and removal of officials charged with the enforce- 

construed to embrace cases not clearly within its ment of the game laws are determined by rules of general 
terms.?* Where the statute is penal in character, application under the terms of the particular statutes in- 

it should be strictly construed.^® However, where 

the validity of a game law is in question, it will be The officials charged with the enforcement of the 
liberally construed to sustain its validity. ^7 game laws,*^® and questions as to their appoint- 


formly to all districts, since consti¬ 
tution expressly authorizes such lack 
of uniformity.—Platt v. Philbrick, 47 
P.2d 302, 8 Cal.App.2d 27. 

72. Ga.—^Poulos V. State, 174 S.E. 
253, 49 Ga.App. 20. 

27 C.J. P 946 note 69. 

73. Mass.—Commonwealth v. Worth, 
23 N.E.2d 891, 304 Mass. 313, 125 
A.L..R. 1196. 

27 C.J. p 946 note 60. 

74. Minn.—State v. Pigrge, 226 N.W. 
430, 177 Minn. 483. 

N.Y.—People v. Clair, 116 N.B. 868, 
221 N.T. 108, UR.A.1917F 766— 
Grossman v. Hotel Astor, 1 N.Y.S. 
2d 307, 166 Misc. 80. 

Pa.—Lehman v. Pennsylvania Game 
Commission, 34 Pa.Dlst & Co. 662, 
52 York Leg.Rec. 141. 

Administrative determination 

The construction of the Migratory 
Bird Treaty Act by those intrusted 
with its enforcement should not be 
overturned unless clearly erroneous. 
—Bailey v. Holland, C.C.A.Va., 126 P. 
2d 317. 

Dnck blinds 

(1) The purpose of statute regulat¬ 
ing duck blinds in the waters of 
Maryland is to protect and not to 
deprive each landowner of his right 
to have a duck blind.—Councilman v. 
Le Compte, 21 A.2d 535, 179 Md. 427. 

(2) Where river changed its course 
at point on shore where adjoining 
properties were divided by line run¬ 
ning through creek, so that both 
properties fronted on, or were oppo¬ 
site, the same portion of the river, 
and dividing line located by extend¬ 
ing line out over water drawn direct 
from dividing line at shore line, as 
provided by statute, would deprive 
one landowner of space for duck 
blind, and dividing line located by 
game warden by running a line sub¬ 
stantially at right angles to center 
line of river would deprive the oth¬ 
er landowner of his space for blind, 
some other method of dividing the 
waters common to both properties 
must be found, and it must be a 


method which would be eauitable and 
fair to all parties concerned, and, 
if such a method could not be found, 
the statute could not be applied 
against either of the landowners, and 
the difficulty must be adjusted by 
mutual accommodation.—Councilman 
V. Le Compte, supra. 

(3) Warden’s survey establishing 
dividing line between properties by 
running a line substantially at right 
angles to center line of river was not 
in accordance with established rules 
of making true surveys, and such 
survey had neither weight nor com¬ 
petency as evidence on which to base 
a decision for or against either of 
adjoining landowners having equal 
rights over waters of river common 
to both, with respect to location of 
duck blinds.—Councilman v. Le 
Compte, supra. 

(4) Division line between adjoining 
lands for purpose of statutory gun¬ 
ning privileges cannot be projected 
over land between cove and waters of 
bay sought to be utilized.—Sheehy 
V. Thomas, 142 A. 506, 165 Md. 688. 

76. Mo.—State v. Artz, 11 S.W.2d 
1074, 223 Mo.App. 180. 

27 C.J. p 945 note 55. 

76. N.Y.—People v. Blood, 207 N.Y. 
S- 210, 124 Misc. 196, reversed on 
other grounds 212 N.Y.S- 206, 214 
App.Div. 302. 

77. N.M.—State ex rel. Sofeico v. 
Heffernan, 67 P.2d 240, 41 N.M. 219. 

Wis.—^Krenz v. Nichols, 222 N.W. 300, 
197 Wis. 394, 62 A.L.R. 466. 

78. Mich.—Perry v. Hogarth, 246 N. 
W. 214, 261 Mich. 626. 

N.C.—State v. Sizemore, 166 S.E. 724, 
199 N.C. 687. 

Or.—^Winslow v. Pleischner, 228 P. 

101, 112 Or. 23, 34 A.L.R. 826. 
Tex.—Wagers v. State, 111 S.W.2d 
714, 133 Tex.Cr. 420—McCarty v. 
State, 64 S.W.2d 625. 122 Tex.Cr. 
250. 

27 C.J. p 946 note 61. 

Oeneral and local statutes 

Statute, authorizing killing of buck 
deer on certain days during certain 

.9 


period each year in counties having 
population between certain limits ap¬ 
plicable to but one county, did not 
supersede or suspend operation of 
general statute prohibiting killing of 
wild deer during period embracing 
that covered by later act.—^Davis v- 
Boyce, 169 So. 369, 124 Fla. 769. 

Bepeal and revlsioiL 

Statute penalizing possession of 
game birds out of season, constitut¬ 
ing part of chapter expressly re¬ 
pealed but embraced in revised crim¬ 
inal statutes of 1925 subsequently 
adopted at same session, was held 
not repealed, since nothing in chap¬ 
ter containing repealing statute con¬ 
flicted therewith.—^Ex parte Spann, 64 
S.W.2d 510, 122 Tex.Cr. 314. 

Action, under repealed statute 

Repeal of statute having provision 
for county local option on closed sea¬ 
son for quail and enactment in lieu 
thereof of new section did not ter¬ 
minate closed season voted by coun¬ 
ty.—State V. Ward, 40 S.W.2d 1074, 
328 Mo. 658. 

79. Md.—^Dorsey v. Petrott, IS A. 2d 

630, 178 Md. 230. 

Tex.—Tuttle v. Wood, Civ.App., 35 S. 

W.2d 1061, error refused. 

27 C.J. p 964 notes 74-76. 

Advisory oonmilssion 

Under statute providing that divi¬ 
sion of game and fish under depart¬ 
ment of conservation shall he headed 
by director and that governor shall 
appoint advisory game and flsh com¬ 
mission of five members, division is 
not made up of director alone, but is 
composed of director and five mem¬ 
bers, although commission is desig¬ 
nated as ’’advisory”—Tipton v. 
Brown, 126 S.W,2d 1067. 277 Ky. 626. 

Oath of office 

Where a claim to office of game 
and fish commissioner is adjudged 
adversely to claimant, and it appears 
he never qualified by filing with sec- 
retaj:y of state an oath of office, his 
office became vacant, under Comp.L- 
1913 § 683, and governor had legal 
right to fill vacancy.—State v. Bloom, 
193 N.W. 940, 49 N.D. 890. 
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ment,8® status,term of office,^ powers,com¬ 
pensation,and removal,'®® are controlled by the 
terms of the applicable statutes. 


Such committees or officers are usually empow¬ 
ered to arrest violators of the game laws;®® seize 
game, or parts thereof, unlawfully taken or pos- 


80. Wash.—state v. Bathhun, 266 P. 
330» 144 Wash. 66. 

81 . County graine wardens 

(1) Are. county officials.—State v. 
Halliday, 66 N.E. 176, 61 Ohio St. 171 
—27 C.J. p 964 note 74-76 [a] (3). 

(2) Are not county officials.—State 
V. Shagren, 167 P. 31. 91 Wash. 48— 
27 C.J. p 964 note 74-75 [a] (1). 
Peace officer 

Statute detallingr duties and powers 
of srame protectors and providing* 
that they may exercise such other 
powers of peace officers as are not 
herein specifically provided does not 
confer the right to violate regulatory 
measures unrelated to conservation 
even if it is assumed that a game 
protector is a peace officer.—City of 
Rochester v. Lindner. 4 N.Y.S.2d 4, 
167 Misc. 790. 

82. Ga.—^McClesky v. Zimmer, 88 S. 
E. 188, 144 Ga 834. 

27 C.J. p 966 note 77. 

83. IlL—^People, hy Barrett, v. Brad¬ 
ford, 22 N.E.2d 691, 372 Ill. 63. 

Pa.—^Lehman v. Pennsylvania Game 
Commission, 84 Pa.Dist. & Co. 662, 
52 York Leg.Rec. 141. 

Bia’bursemeii.t of funds 

In statute providing that twenty- 
five per cent of game and fish fund 
may be used in Custer State Park 
and , be paid out on vouchers ap¬ 
proved by state park board, word 
“may** is permissive only and leaves 
transfer of fund to discretion of 
game and fish commission.—State ex 
rel. South Dakota Game and Fish 
Commission v. O’Neill, 264 N.W. 266, 
62 S.D. 622. 

Special meetizLgs of game and fish 
board may be called by president for 
any time and for any place In state. 
—^Hartung v. Manning, 196 N.W, 664, 
60 N.D. 478. 

CUuisifioatiou of animals 

Statute denominating bear as a 
game animal would not be sufficient 
to validate regulation of game com¬ 
mission theretofore made classifying 
bear as a game animal, especially 
where statute did not purport to be 
validating act—State ex reL Sofeico 
V. Helfeman, 67 P.2d 240, 41 N.M. 219. 
Preoluding display of game 

Under statute authorizing state 
game commission to promulgate and 
enforce reasonable rules and regula¬ 
tions governing the **taking of 
game,** a regulation by the commis¬ 
sion prohibiting offering of prize for 
display of game was not a regula¬ 
tion governing or prohibiting the 
'^taking of game** and did not tend to 
aid enforcement of any legislative 
purpose respecting such taking, and 


was void.—State v. Miles, 106 P.2d 
51, 6 Wash.2d 322. 

Puck blinds 

(1) State cannot, through game 
warden, award to one landowner and 
deny to adjoining landowner the 
right to maintain duck blind, where 
both are equally entitled to such 
right.—Councilman v. Le Compte, 21 
A.2d 636, 179 Md. 427. 

(2) Where duck blinds of adjoin¬ 
ing property owners on river were 
too near each other, game warden 
had authority to order removal of 
both blinds until a determination In 
a proper proceeding as to which, if 
either, of blinds was improperly lo¬ 
cated, and such order would give 
landowners an opportunity to adjust, 
either by agreement to use a com¬ 
mon blind in their common waters 
or by some other method, if one 
could be found, whereby both Could 
have a blind without Infringing on 
the rights of the other, and, if land- 
owners could not adjust the matter, 
neither would be entitled to a blind 
to the exclusion of the other.—Coun¬ 
cilman V. Le Compte, 21 A.2d 636, 179 
Md. 427. 

Ttine of htmtiiLg season 

(1) Statute providing that state 
game commission shall have power 
to close any open season or open any 
closed season for such time as it may 
designate, empowers commission to 
close or open some designated sea¬ 
son for a specific time designated 
in its order, and not to close or open 
hunting seasons for all or an indefi¬ 
nite time, as “any** means “one in¬ 
differently out of a number.**—^Win¬ 
slow V. Pleischner, 223 P. 922, 110 Or. 
554. 

(2) Under statute authorizing com¬ 
mission to fix seasons or shorten or 
close hunting seasons on any game, 
which contained provision that other 
statutes governing the subject should 
remain in effect except as altered by 
rules promulgated by the commis¬ 
sion, the commission had authbrity 
to enlarge open season on elk beyond 
the period provided by prior statute 
specifically fixing open season on elk, 
the legislative Intention being to 
place the entire matter in hands of 
commission.—State ex rel. State Fish 
and Game Commission of Montana 
V. District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 84 P.2d 798, 107 Mont. 289. 

(3) Statute providing open season 
for hunting game animals and desig¬ 
nating bear as animal within protec¬ 
tion of act was held sufficiently to 
define bear as game axiimal so as to 
validate rules and regulations of 
game commission fixing open secuson 
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on hunting of bear pursuant to stat¬ 
utory authority.—State ex rel. Sofei¬ 
co v. Heffeman, 67 P.2d 240, 41 N.M. 
219. 

84. Idaho.—^Doolittle v. Eckert, 24 
P.2d 36, 63 Idaho 384. 

27 C.J. p 964 note 76. 

Traveling expenses 
State game warden*s expenses for 
board and lodging incurred while at¬ 
tending duties of his office at capitol 
where his office must be kept, is not 
embraced within the clause “actual 
and necessary traveling expenses** 
provided for in that section, although 
§ 10434 expressly allows traveling 
expenses to deputies “when absent 
from their homes.’*—Hedrick v. 

Reeves. 191 N.W. 761, 46 S.D. 218. 

Fees for killing animals 
In action by state game warden 
against county for recovery of fees 
allowed by statute for killing of un¬ 
tagged dogs in said county, evidence 
was held sufficient to support finding 
by jury disallowing plaintiff’s claim 
in any amount, testimony being such 
that Jury might be justified in disbe¬ 
lieving plaintiff and believing his 
claim fraudulent.—Petherbridge v. 
Princess Anne County, 116 S.E. 369, 
136 Va 64. 

85. N.D.—^Hartung v. Manning, 196 
N.W. 564, 60 N.D. 478. 

27 C.J. p 956 note 78. 

Exnployees of board 

Under L.1916 c 161 § 8, the state 
game and fish board may remove its 
employees and appointees at pleas¬ 
ure.—^Hartung v. Manning, supra 
Appointing officer; power to remove 
Phrase “unless sooner removed,*' 
within statute fixing term of fish 
and game commissioners for four 
years unless sooner removed, was 
held to imply power to remove in 
the appointing power.—State ex rel. 
Nagle v. Sullivan, 40 P.2d 995, 98 
Mont. 426. 99 A.L.R. 321. 

ITotice and hearing 

Whenever charges on which gover¬ 
nor proposes to remove fish and game 
commissioner involve malfeasance, 
misfeasance, or nonfeasance in office 
or directly reflect on official or per¬ 
sonal Integrity of Incumbent sought 
to be removed, incumbent must have 
notice and opportunity to disprove 
charges; and attempt to justify gov¬ 
ernor’s action on ground that gover¬ 
nor had ample cause was held un¬ 
availing since ex post facto showing 
of cause could not cure failure to 
give necessary notice of hearing on 
charges.—State ex rel. Nagle v. Sulli¬ 
van, supra. 

88. N.J.—State V. Snyder, 67 A. 934, 



38 C.J.S. 


GAME 


§ 10 


sessed;'^^ bring actions for damages for trespasses a. Killing or Taking Game in Gmierai 
on lands in the forest reserve,*^ or for the value or Under particular statutes, or regulations thereunder, 

possession of game unlawfully taken or possessed;*® '* «<n'awfu' to hunt, kill, or take certain kinds of game 
^ . / I at certain times or, under some statutes, at any time. 

3,nd institute 3,ctions or prosecutions for penalties such provisions do not apply if the killing is reasonably 
for violations of the game law,^® and employ coun- necessary for the protection of person or property, 

sel to assist in such prosecution.^^ Under some Under many game laws or the regulations pro¬ 
statutes a person acting as a guide of game is liable mulgated thereunder it is unlawful to kill or take 
to a penalty unless he is registered and certified by certain kinds of game, birds, or other animals at 

the commissioners of such game.^^ certain times or at or between certain seasons of 

Game officials may be liable in tort to persons in- the year, the date of the season and the character 

jured by their wrongful acts,®^ and the sureties on of the game being designated by the particular 

their bonds may be liable within the scope of their statute or regulation.^5 Such a statute is generally 
undertaking.9-4 held to apply to an owner of land, as to game on 

his own land,®*^ or to one who hunts thereon by in- 
§ 10. Specific Regulations and Offenses vitation;^^ but it has been held that it does not ap- 

a. Killing or taking game in general ply to game of which a person has acquired the 

b. Protection of migratory birds absolute property when it was lawful to do so.®* 


76 N.J.Law 87 , affirmed 71 A. 1186, 
76 N.J.Law 822. 

87. Idaho.—Binkley v. Stephens, 102 
p. 10, 16 Idaho 660. 

27 C.J. p 955 note 87. 

08 , 2^.Y.—People v. Santa Clara 

Lumber Co., 110 N.Y.S. 280, 126 
App.Div. 616, reversingr 106 N.Y.S. 
624. 55 Misc. 507. 

27 C.J. P 966 note 82. 

89. Colo.—People v. Johnson, 88 P. 

184, 38 Colo. 76. 

27 C.J. p 966 note 83. 

9a N.J.—State V. Snyder, 67 A. 934, 
76 N.J.Law 87, affirmed 71 A. 1136, 
76 N.J.Law 822. 

27 C.J. p 956 note 84. 

91. Pa.—In re Game Lawyers, 34 
Pa.Co. 439. 

92. Me.—State v. Snowman, 46 A. 
815, 94 Me, 99, 80 Am.S.R. 380, 50 
L.R.A. 644. 

93. Burden of proof as to Justilloa- 
tion 

In action for death of person shot 
by deputy game warden, where plain¬ 
tiff alleged that deceased had been 
killed without Justification, and de¬ 
fendants denied that, allegation but 
filed no plea of Justification, plain¬ 
tiff had burden of proving that game 
warden committed alleged homicide 
and that it was without Justification. 
—Hanna v. Estridge, 200 S.B. 174, 
69 Ga.App. 182. 

Jury g,uegtion. 

Whether deputy game warden shot 
plaintiff accidentally in attempt to 
frighten plaintiff, who was allegedly 
attempting to escape from custody, 
was question for Jury under evidence. 
—^Kosko V. Craig, 32 P.2d 112,* 177 
Wash. 514. 

Xustruottons 

(1) In action against deputy game 
warden ajid surety for carelessly, 
needlessly, wantonly, and unlawfully 
shooting plaintiff in connection with 
arrest. Instruction referring to ele¬ 


ment of malice was held not mislead¬ 
ing or prejudicial to plaintiff, where 
the word “maliciously*' was used in 
disjunctive.—^Kosko v. Craig, 32 P. 
2d 112, 177 Wash. 614. 

(2) In action against deputy game 
warden for shooting plaintiff in con¬ 
nection with arrest for unlawful fish¬ 
ing, where Jury was instructed that 
arresting officer was entitled to use 
only reasonably necessary force, re¬ 
fusal of Instruction explaining dis¬ 
tinction between means authorized in 
arresting for misdemeanor and in ar¬ 
resting for felony was held not erro¬ 
neous or prejudicial.—^Kosko v. Craig, 
supra. 

94. Act outside of duties 

When state game warden and depu¬ 
ties undertake to do something out¬ 
side of their duties as prescribed by 
law, they are acting for themselves, 
and their sureties are not liable for 
such acts; and therefore a deputy 
game warden's surety was not liable 
for injuries caused by gunshot wound 
inflicted by deputy while shooting at 
animals or fowls, since deputy was 
not performing official duty.—^Truog 

V. American Bonding Co. of Balti¬ 
more, 107 P.2d 203, 66 Ariz. 269. 

False imprlsonmeut 

Where deputy game warden acted 
under color of office, his surety may 
be liable for damages for false im¬ 
prisonment for his act in arresting 
and imprisoning plaintiff,—^Daniels v. 
Milstead, 128 So. 447, 221 Ala. 363. 
Parties 

Deputy game warden is necessary 
party to suit on his official bond.— 
Smith V. Rogers, Tex.Civ.App., 34 S. 

W. 2d 312. 

Terms and validity of bond 

In action against state game pro¬ 
tectors and surety on common-law 
fidelity bond to recover damages for 
false arrest and assault, bond, which 
made acting director of department 
of game the obligee, and copy of let- 

ir 


ter which chief clerk of department 
had sent to state auditor reciting 
that he was inclosing bond and re¬ 
questing filing thereof, were properly 
rejected when offered in evidence, 
where bond covered only three of the 
protectors involved, and there was no 
evidence from which it could be con¬ 
cluded that letter was sent with 
knowledge or consent of surety or 
that surety intended bond to be one 
of indemnity as well as fidelity into 
which omitted conditions required by 
law would be read.—Glaspey v. Dro- 
let, 108 P. 2 d 376, 6 Wash.2d 610. 

95. Ark.—State v. Lokey, 281 S.W. 
680, 170 Ark. 917. 

Pa.—Commonwealth v. Gallagher, 36 
Luz.Leg.Reg. 176. 

27 C.J. p 947 note 81. 

‘‘Take or taking" as Including "pnr- 
sning" 

Where a statute expressly defines 
"take or taking" as including “pur¬ 
suing," and makes the taking of a 
game animal an offense, pursuing it 
is likewise an offense.—State v. 
Mohler, 184 N.E. 298, 44 Ohio App. 62. 

Training dog 

While such a regulation does not 
preclude the owner of a dog from 
training him in the field out of sea¬ 
son, it must be done in such a way 
that the game will not be injured or 
brought to a gun for slaughter. The 
owner's place is not with one who 
has the intent to hunt the animal 
that the dog is being taught to pur¬ 
sue, and if he accompanies such a 
person he is hunting and pursuing 
game and not merely training his 
dog.—State v. Mohler, supra. 

96. Ill.—Cummings v. People, 71 N. 
B. 1031, 211 Ill. 392. 

97 . IlL—Cummings v. People, supra. 

9a Ohio.—Phillips v. State, 24 Ohio 
Cir.Ct.,N.S., 481. 

27 C.J. p 948 note 85. 
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Legal justification may always be interposed as 
a defense by a person charged with killing a wild 
animal contrary to law.^^ Hence the killing of 
game protected by the statute or regulations is not 
prevented by them when reasonably necessary for 
the protection of person or property,^ and the stat¬ 
utes commonly except from their operation the kill¬ 
ing of animals destroying crops, fruit trees, and 
similar property.^ However, the injury to prop¬ 
erty by wild animals must be of considerable extent 
to warrant killing out of season or contrary to 
law;3 a mere trespass is insufficient.^ Before one 
can resort to force in protecting his property from 
wild animals, he must have exhausted all other rem¬ 
edies provided by law, the use of such force must 
be reasonably necessary and suitable to protect his 
property, and he must use only such force and 
means as a reasonably prudent man would use un¬ 
der like circumstances.5 

Animals in captivity or in inclosures for breeding 
and raising. Certain statutes making the killing or 
taking of animals unlawful except from their pro¬ 
visions the owner of a farm or inclosure used ex¬ 
clusively for the breeding or raising of particular, 
usually fur-bearing, animals and permit their tak¬ 
ing or killing by the owner at any time,® Under 
such a statute land may be regarded as used ex¬ 


clusively for breeding and raising although there 
may be a secondary and incidental use thereof 
which does not interfere with such exclusive use.^ 

Where a person has reclaimed wild animals and 
kept them inclosed and cared for them as domestic 
animals, he may kill one or more of them, without 
violating the statute, when it becomes necessary to 
do so in the care and management of them or as a 
humane act.® 

Limitation as to number taken. Where forbid¬ 
den by statute, the taking of more than a certain 
number of game animals or birds by one person 
within a certain time,® or during the open season,^® 
is prohibited. A statute forbidding any person from 
taking more than two deer in the open season, and 
relating to the transportation of venison, has been 
held to apply only to wild deer, and domesticated 
deer may lawfully be killed, under such statute, and 
the venison accepted for transportation by an ex¬ 
press company without restriction as to number, 
where it is done only in the open season.!^ 

Restrictions as to nonresidents. Under some 
statutes a nonresident cannot hunt within the state, 
except upon lands which he owns;^® and the fact 
that he has been granted a hunting privilege over 
certain land does not make the nonresident an own¬ 
er of such land within such exception.^® 


Possession in close season grenerally 
see infra § 11 . 

90m Mont—State v. Rathbone, 100 P. 
2d 86 , 110 Mont 225. 

1 - Mont.—State v. Rathbone, supra. 
Pa.—Commonwealth v. Rigrgrles, 39 
Pa.Dist 8c Co. 188—Commonwealth 
V. Raymond, 7 Pa.Dist & Co. 30, 7 
Northumb.Li.J. 165—Commonwealth 
V. Gilbert, 5 Pa.Dist. & Co. 443. 
Wash.—Cook v. State, 74 P.2d 199, 
192 Wash. 602. 

27 C.J. p 948 note 86—3 C.J. p 169 
note 25. 

Bam owl believed to be preyingr on 
chickens may be lawfully killed un¬ 
der an individual’s constitutional 
right ,to protect private property, al¬ 
though statute makes it unlawful to 
kill such bird without any such ex¬ 
ception.—^Meyers v. State, 29 Ohio 
N.P.,N.S., 830. 

2 . Persons protected by such stat¬ 
utes 

(1) One who is raising crops for 
family consumption, even though 
gainfully employed in another occu¬ 
pation, may, under the protection of 
Game Law of June 3, 1937, P.L. p 
1225, 34 Pa.St. $ 1311.724, kill a deer 
engaged in destroying crops.—Com¬ 
monwealth V. Riggles, 39 Pa.Dist. & 
Co. 188. 

(2s^ Under a statute permitting the 
owner or tenant or a qualified em¬ 


ployee to protect properly from ac¬ 
tual or substantial damages from 
wild animals, the taking of such ani¬ 
mals out of season does not extend 
to one who is outside the excepted 
class but is accompanying and assist¬ 
ing one who is within it.—State v. 
Mohler, 184 N.B. 298, 44 Ohio App. 52. 
ITse for food 

Where a rabbit Is killed out of sea¬ 
son in the protection of property it 
may be used for food where rab¬ 
bits are omitted from the list of fur¬ 
bearing animals in the statutory pro¬ 
vision to the effect that, where a fur¬ 
bearing animal is killed because of 
injury done by it to property or is 
killed because it has become a nuis¬ 
ance, the hide, skin, or pelt of such 
animal shall be left on the carcass 
and not removed therefrom.—State 
V. Mohler, supra. 

3. Mont.—State v. Rathbone, 100 P. 
2d 86 . no Mont. 225. 

Ohio.—State v. Mohler, 184 N.B. 298, 
44 Ohio App. 52. 

4. Mont—State v. Rathbone, 100 P. 
2d 86 , no Mont. 225. 

3m Mont—State v. Rathbone, supra. 

6 . Ohio.—State v. Evans, 162 N.B. 

776, 21 Ohio App. 168. 

Moskrat faxm 

A large tract of swamp land which 
the owner has fitted at great expense 
as a place for breeding and raising 

12 


muskrats, by constructing dikes and 
canals, and erecting machinery for 
use in maintaining the water at the 
same level, is, when devoted to the 
purpose for which it is made fit, a 
muskrat farm.—State v. Evans, su¬ 
pra. 

7. Buck shooting license to a hunt¬ 
ing club does not show that a musk¬ 
rat farm is not used exclusively for 
the purpose of breeding and raising 
muskrats.—State v. Evans, supra, 
a. Wash.—Graves v. Dunlap, 162 P. 
632, 87 Wash. 64R, L.R.A.1916C 338, 
Ann.Cas.l917B 044. 

9 . La .—State v. Dudley, 49 So. 12, 
123 La. 436. 

27 C.J. p 948 note 88 . 

10. Me.—State v. Bucknam. 34 A. 
170, 88 Me. 385, 51 Am.S.H. 406. 

27 C.J. p 948 note 89. 

11 - N.T.—Dleterich v. Fargo, 87 N. 
E. 618, 194 N.Y. 369, 22 L.R.A.,N.S., 
696. 

Transportation of game generally see 
infra $ 13. 

12 . Ark.—State v. Stokes, 174 S.W. 

1166, 117 Ark, 192. 

27 C.J. p 943 note 25, p 949 note 1- 
Validity of restrictions as to non¬ 
residents and aliens generally see 
supra 5 7. 

13- Ark.—State v. Stokes, supra. 

27 CJ. p 943 note 25 £a3. 
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b. Protection of Migratory Birds 

Treaties have been entered Into between the United 
States and Great Britain and between the United States 
and the United Mexican States for the protection of 
migratory birds and game mammals, and it has been 
made an offense to violate the provisions of regulatory 
statutes enacted in the implementation of such treaties. 

Under the treaty between the United States and 
Great Britain relating to migratory birds and an 
act of congress, known as the Migratory Bird Trea¬ 
ty Act, psissed to give effect to such treaty, which 
have been held to be constitutional and valid, 
and under the amendment to the act, Act June 20, 
1936, c 634 § 2, 16 U.S.C.xA. § 703, enacted in pursu¬ 
ance of the similar treaty between the United States 
and Mexico, it is, except as permitted by the admin¬ 
istrative officer charged with the enforcement of the 
law, unlawful to hunt, take, capture or kill migra¬ 
tory birds included in the conventions with Great 
Britain and Mexico.*^® Guilty knowledge or intent 


to complete the commission of the offense is not 
required.^® 

It was contemplated by the treaty that the Unit¬ 
ed States might restrict the taking of edible wild 
fowl at certain periods and create closed seasons 
but by the Migratory Bird Treaty Act congress in¬ 
tended to invoke its own powers to accomplish oth¬ 
er purposes as well as those included within the 
treaty.^® 

The power of congress under the treaty to de¬ 
prive hunters of any season carries with it the pow¬ 
er to provide for a limited open season for limited 
purposes.^® Thus, in prescribing the method of tak¬ 
ing birds, congress has the power to prohibit the 
use of lures,to prescribe guns or other instru¬ 
ments which hunters may use to kill birds,or to 
limit the number of birds that may be killed by any 
one person each day;^^ ^nd, under the act, regula- 


lA, U.S.—U. S. V. Reese, D.C.Tenn., i 

27 F.Supp. 833. | 

27 C.J. p 348 note 93, 

Valid delegration of administrative 
fTULCtions 

The Migratory Bird Treaty Act is 
not an unconstitutional delegation of 
legislative power because it confers 
administrative functions on the sec¬ 
retary of agriculture who may, with¬ 
in the limits of the treaty, permit 
the hunting of migratory birds under 
proper regulations.—U. S v. Griffln, 
D.C.Ga., 12 F.Supp. 135—Shouse v. 
Moore, D.C.Ky., 11 F.Supp, 784. 

Migratory Bird ConservatioiL Act 
does XLOt deprive the secretary of in¬ 
terior of his regulatory authority un¬ 
der the Migratory Bird Treaty Act— 
Bailey v. Holland, C.C,A.Va., 126 F. 
2d 317. 

15. U.S.—U. S. V. Schultze, D.C.Ky., 

28 F.Supp. 234. 

Character of birds indTided in treaty 

The treaty with Great Britain 
regulating the hunting and killing of 
migratory birds deals only with mi¬ 
gratory birds and does not cover 
others in an effort to protect migra¬ 
tory birds; it specides doves and 
covers the killing of mourning doves, 
which are migratory in certain parts 
of the country, .although there may 
be individuals or families that do not 
migrate and although they may not 
be migratory at all in a particular 
part of the country; however that 
may be, the treaty does not trans¬ 
gress the limits of the treaty-making 
power by Including mourning doves 
even if, according to the evidence, it 
is at most doubtful whether or not 
they migrated; and the effect of the 
treaty is to say expressly that the 
mourning doves of Georgia are mi¬ 
gratory; accordingly, in a prosecu¬ 
tion for unlawfully hunting or killing 
birds of a species which migrates be¬ 


tween the United States and Canada, 
and which is Included within the 
terms of the treaty between the Unit¬ 
ed States and Great Britain for the 
protection of migratory birds, it Is 
no defense that the individual bird 
hunted or killed was not migratory. 
—U. S. V. Lumpkin, D.C.Ga., 276 F. 
580. 

Transactions la property In birds 
taken before enactment of the stat¬ 
ute are not within its provisions or 
the regulations thereunder.—^In re 
Informations Under Migratory Bird 
Treaty Act, D.C.Mont., 281 F. 546. 

le. U.S.—^U. S. V. Schultze, I>.C.Ky., 

28 F.Supp. 234. 

*Tt would seem unreasonable to 
presume that the omission of a quali¬ 
fying scienter to constitute guilt was 
an inadvertence of the lawmakers. 
The deduction is plain that Congress 
deliberately omitted scienter as an 
essential ingredient of the minor of¬ 
fense under consideration. . . . 

Congress clearly intended to make 
real the protection against the holo- 
caustic slaughter of migratory 
birds.*'—U. S. v. Reese, D.C.Tenn., 27 
F.Supp. 833, 835. 

BefendanAs who killed mourning 
doves which flew toward field baited 
with grain were guilty of violating 
statute making it unlawful to kill 
migratory birds and regulation pro¬ 
hibiting baiting, even though defend¬ 
ants did not place bait in fleld and 
did not know that field was baited.— 
U. S. V. Schultze, D.C.Ky., 28 F.Supp. 
234. 

Penalty of innocent offender 

Construing statute making^ it un¬ 
lawful to pursue, hunt, take, capture, 
or kill any migratory bird as not re¬ 
quiring any guilty knowledge or in¬ 
tent to complete commission of of¬ 
fense does not carry with it any 
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severe or harsh penalty on the part 
of innocent offenders in view of pro¬ 
visions authorizing trial Judge in his 
discretion to make the penalty fit the 
facts in the particular case.—^U. S. v. 
Schultze, supra. 

17. U.S.—Cerritos Gun Club v. Hall, 

X>.C.Cal., 21 F.Supp. 163, affirmed, 
C.C.A., 96 F.2d 620. 
la U.S.—Cerritos Gun Club v. Hall, 

C. C.A.Cal., 96 F.2d 620, affirming, 

D. C., 21 F.Supp. 163. 

Shipping of nozunlgratozy birds 

(1) The section of the Migratory 
Bird Treaty Act prohibiting ship¬ 
ping, from one state to another, any 
bird killed or transported contrary 
to the laws of a state is not limited 
to migratory birds.—Bogle v. White, 
C.C.A.Tex., 61 F.2d 930, certiorari 
denied 63 S.Ct 666, 289 U.S. 737, 77 
L.Fd. 1484. 

(2) Transportation of game gen¬ 
erally see infra § 13. 

la US.—Cochrane v. U. S., C.C.A. 

Ill., 92 F.2d 623, certiorari denied 
58 S.Ct. 622, 303 U.S. 636, 82 L. 
Ed. 1097—Fellows v. U. S.. C.C.A. 

Ill., 92 F.2d 623, certiorari denied 
68 S.Ct 622, 303 U.S. 636, 82 L.Ed. 
1097. 

20 - U.S.—Cochrane v. U. S., C.C.A. 

Ill., 92 F.2d 623, certiorari denied 
68 S.Ct 622, 303 U.S. 636, 82 L.Ed. 
1097—Fellows v. U. S., aC.A.Ill., 
92 F.2d 623, certiorari denied 68 S. 
Ct. 622, 303 U.S. 636, 82 L.Ed. 1097. 

21 . U.S.—Cochrane v. U. S„ C.C.A. 

Ill., 92 F.2d 623, certiorari denied 
58 S.Ct 622, 303 U.S. 636, 82 

L.Ed. 1097—Fellows v. U. S., C.C. 
A.,Ill., 92 F.2d 623, certiorari denied 
58 S.Ct 522, 303 U.S. 636, 82 L.Ed. 
1097. 

22 . U.S.—Cochrane v. U. S., CC.A. 
Ill, 92 F.2d 623, certiorari denied 
68 S.Ct 522, 303 U.S. 636, 82 UEd. 
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tions prohibiting the luring of birds directly or in- 
directly23 or the taking of birds from a powerboat^^ 
are valid. 

The regulations, promulgated under the act, must 
be general in their application to all lands and per¬ 
sons similarly situated;^5 and any regulation which 
is destructive, rather than promotive, of wild game 
life is void.^® The regulatory authority conferred 
under the act is to be liberally construed but a 
regulation, pursuant to the act, must be strictly con¬ 
strued in favor of persons seeking to prevent crim¬ 
inal prosecution for violation of the regulation.23 

The act does not prevent a state from enacting 
statutory regulations with reference to migratory 
birds, so far as such regulations are not inconsistent 
with the federal act.29 

Possession and offering for sale. It is likewise, 
under the Migratory Bird Treaty Act, unlawful to 
possess, sell, or offer for sale any migratory bird 


included in the terms of such treaty, or any part, 
nest, or egg of such a bird, except as permitted by 
the administrative officer charged with enforcement 

of the law.30 

Establishment of, and regidations as to, refuges. 
The federal government, with the consent of a 
state, can establish a game refuge and condemn 
property therefor for the protection of migratory 
birds and, in order to make the refuge more ef¬ 
fective, the federal official, authorized to make 
proper regulations to carry out the act, may pro¬ 
hibit all hunting in the vicinity,32 for the govern¬ 
ment's power to prohibit the hunting of migratory 
birds is not confined to those lands to which it has 
title.33 The general rule that to all administrative 
regulations purporting to be made under authority 
legally delegated there attaches a presumption of 
the existence of facts justifying the specific exer¬ 
cise applies to such regulation.34 Moreover, the 
exercise of discretion involved in fixing the bound- 


1097—Fellows V. U. S., C.C.A.I11., 

92 F.2d 623, certiorari denied 58 S. 

Ct. 522, 303 U.S. 636, 82 L.Ed. 1097. 

23. '^Xndirectly” defliied 

(1) A regulation adopted by the 
secretary of agriculture under the 
Migratory Bird Treaty Act prohibit¬ 
ing the luring of birds directly or in¬ 
directly by the use of grain is not 
so vague that offenders are not prop¬ 
erly advised of the offense; the 
word “indirectly," as used in the 
statute, applies to any luring to the 
hunting areas, regardless of whether 
the grain is spread before particular 
blinds or more widely scattered, and 
the prohibition of the statute in¬ 
cludes the indirect method of baiting 
before the season opens to keep birds 
in the hunting areas to be shot when 
It does.—Cerritos Gun Club v. Hall, 
C.C.ACal., 96 F.2d 620, affirming, D. 
C., 21 F.Supp. 163. 

(2) Regrilations as to method of 
taking game generally see infra § 12. 

24. U.S.—U. S. V. Olson, D.C.Ky., 

41 F.Supp. 438. 

That craft was standing still at the 
particular time is immaterial and 
that hunter was engaged in remov¬ 
ing outboard motor from boat when 
he fired at ducks which suddenly 
appeared overhead, although indicat¬ 
ing lack of intention to violate the 
regulation and fact to be considered 
in assessing fine, did not relieve 
against technical commission of of¬ 
fense.—^U. S. V, Olson, supra. 

25. U.S.—Bailey v. Holland, C.C.A. 

Va., 126 F.2d 317. 

Ragrulation held not disoriminatoxy 

Where regulation promulgated by 
secretary of Interior, forbidding 
hunting migratory waterfowl adja¬ 


cent to federally owned refuge, pro¬ 
hibited any person from hunting 
within five thousand acre zone com¬ 
prising the closed area, the regula¬ 
tion was not discriminatory against 
owner of less than one hundred acres 
even if such owner was the only 
person claiming private ownership 
within the closed area—^Bailey v. 
Holland, supra 

26. U.S.—Cochrane v. U. S., C.C.A. 
Ill., 92 F.2d 623, certiorari denied 
68 S.Ct. 522, 303 U.S. 636, 82 L.Ed. 
1097—Fellows v. U. S., aC.A.Ill., 
92 F.2d 623, certiorari denied 58 
S.Ct 522, 303 U.S. 636, 82 L.Ed. 
1097. 

27. U.S.—Bailey v. Holland, C.C.A 
Va, 126 F.2d 317. 

28. U.S.—Cerritos Gun Club v. Hall, 

C. C.A.Cal., 96 P.2d 620, affirming, 

D. C., 21 F.Supp. 163. 

Sunting suiLset” 

Where a regulation permits hunt¬ 
ing “to sunset," the expression 
means, not the moment of solar sun¬ 
set, which can be determined only 
by scientific calculations in observa¬ 
tories, but the time when, in the 
circumstances and in the honest Judg¬ 
ment from observation of the hunter, 
or from the best information avail¬ 
able to him, it appears that sunset 
occurs.—In re Informations Under 
Migratory Bird Treaty Act, D.C. 
Mont., 281 F. 546. 

29. U.S.—Carey v. South Dakota, 39 
S.Ct. 403, 250 U.S. 118, affirming 166 
N.W. 639, 39 S.D. 624. 

27 C.J. p 948 note 96. 

3Q. U.S.—U, S. v. Fuld Store Co., D. 
aMont, 262 P. 836. 
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vniliiLgiLess to sell distinguished 
from ‘'offer for sale” 

An expressed willingness to sell a 
mounted specimen of migratory bird 
was not an “offer for sale," within 
Migratory Bird Treaty Act.—In re 
Informations Under Migratory Bird 
Treaty Act, D.CMont., 281 F. 646. 
Plumage of birds acquired before 
enactment 

The act does not apply to plumage 
of such birds as were lawfully ac¬ 
quired before its enactment.—U. S. 
v. Fuld Store Co., D.CMont., 262 P. 
836. 

31. U.S.—U. S. V. 2,271,29 Acre.s, 
More or Less, of T^and in I^a Cro.sse, 
Trempeleau, Vernon, and Grant 
Counties, Wis., D.C.Wia., 31 P.2d 
617. 

32. U.S.—Bailey v. Holland. C.C.A. 
Va., 126 F.2d 317. 

Regulation was not invalid for 
lack of definite standards in act 
which delegated regulatory authority 
to secretary of the Interior where 
regulation duly followi^d the stand¬ 
ard prescribed in the treat ie.9 and 
statutes.—Bailey v. Holland, supra. 

33. U.S,—Bailey v. Holland, supra. 

34. Svidenoe held insniftoient to 
overcome presnmptioxL 

In action to enjoin imforcement of 
regulation prohibiting the hunting of 
migratory wildfowl on land and wa¬ 
ter adjacent to federally owned wa¬ 
terfowl refuge, where president in 
promulgating the regulation had 
found that it would tend to effectuate 
the purposes of the Migratory Bird 
Treaty Act, evidence was insufficient 
to overcome presumption of exist¬ 
ence of facts Justifying the exercise 
of authority to make the regulation. 
—^Bailey v- Holland, supra. 
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aries for the area in which hunting is forbidden, 
unless clearly arbitrary, will not be reviewed by the 
courts. 

Under the power to establish a refuge for migra¬ 
tory birds, congress has the incidental power to 
make necessary regulations regarding nonmigratory 
game.^®' 

§ 11. - Possession and Sale in Close Sea¬ 

son 

Under certain statutes It is a penal offense for a 
person to have in his possession, or to sell or have for 
sale, certain kinds of game during the close season. 

Under some statutes it is a penal offense for a 
person to have in his possession certain kinds of 
game birds or game animals during a particular 
season of the year, commonly called the close sea¬ 
son,®*^ to have certain game in his possession dur¬ 
ing a certain number of years®^ or to have certain 
game at any timers without a license.'^^ The un¬ 
lawful possession of certain animals or parts there¬ 
of, under certain statutes, is conditional on the un¬ 
lawful taking, killing, or injuring of such animals.^1 
Under some statutes it is a penal offense for a per¬ 
son to have in his possession at a certain time more 
than a certain number of carcasses, skins, heads, or 
antlers of game animals,*^^ or to have in his pos¬ 
session the carcass of any deer without the natural 
evidence of its sex, 43 or to have part of a big gsime 
animal without the head attached in a natural 
way.44 


§ 11 

Such a statute must be strictly construed.4'5 Pos¬ 
session, under such a statute, does not necessarily 
mean on one’s own person but includes a fellow 
conspirator’s possession.'^® In the application of 
these statutes, a dealer is sometimes distinguished 
from other persons; for example, a statute limit¬ 
ing the number of rabbits a person might have has 
been held not applicable to a dealer ;47 and, under 
a statute according to which a dealer must dispose 
of game lawfully killed within a certain period aft¬ 
er the close of the season, possession thereafter 
for his own consumption is lawful.48 However, a 
statutory prohibition against storing protected game 
in a commercial establishment has been held ap¬ 
plicable to a person who, for his own use, stores 
such game in the icebox of the restaurant of the 
hotel where he resides.43 

It is also an offense, under some statutes, to sell, 
offer for sale, or have for sale certain kinds of 
game, during close season,®® or, as to some game, 
at any time;®i and these statutes have been held to 
apply although such game was acquired lawfully,®^ 
or without any wrongful knowledge or intent,®® 
and although the game was an article of food not 
deleterious in itself.®^ It is an offense under these 
statutes for a restaurant or hotel keeper to sell pro¬ 
hibited game or offer it for sale, to a guest, during 
the close season;®® but persons who have game in 
their rightful possession within the terms of the 
statute may in good faith give it away or serve it 
to an invited guest.®® 


35. U.S,—^Bailey v. Holland, supra. 

36. U.S.—^U. S. v, 2,271.29 Acres, 
More or Less, of Land in La Crosse, 
Trexnpeleau, Vernon, and Grant 
Counties, Wis., D.CWls., 81 F.2d 
617. 

37. U.S.--People v. Hesterbergr, 29 
S.Ct. 10. 211 U.S. 31, 63 L.Bd. 76, 
affirming 76 N.B. 1082, 184 N.Y. 126, 
128 Am.S.R. 628, 3 L.R.A.,N.S., 163, 
6 Ann.Cas. 363, reversing 96 N.Y.S. 
286, 109 APP.D1V. 296. 

37 C.J. p 949 note 3—11 C.J. p 919 
note 62. 

Deer Ixair Is not ‘‘oaroass” within 
statute prohibiting possession of 
game, wild animal, or carcass thereof 
•during closed season.—Jewell v. 
Hempleman, 246 N.W. 441, 210 Wis. 
266. 

Drovicdoa. against possession, of 
^‘any sauirrel’* relates only to species 
of squirrel named in statute as not 
to be hunted.—State v. Jordan. 181 S. 
E. 647, 116 W.Va. 447. 

38. N.J.—State v. Snyder, 67 A. 934, 
76 N.J.Law 87, affirmed 71 A. 1136, 
76 N.J.Law 822. 

37 C.J. p 949 note 4. 


39. Tex.—^Ex parte Blardone, 116 S. 
W. 838, 116 S.W. 1199, 65 Tex.Cr. 
189, 21 L,R.A.,N.S., 607. 

27 C.J. p 949 note 5. 

4a Colo.—Hombeke v. White, 76 P. 

926, 20 Colo.App. 13. 

27 C.J. p 949 note 6. 

Licenses generally see infra $ 15. 

4L Ariz.—State v. Smith, 207 P. 
357, 24 Ariz. 151. 

48. Idaho.—Binkley v. Stephens, 102 
P. 10, 16 Idaho 560. 

27 C.J. p 949 note 7. 

43- Mo.—State v. Weber, 102 S.W. 
956, 205 Mo. 36, 120 Am.S.11. 715, 
10 L.R.A..N.S., 1156, 12 Ann.Cas. 
382 

27 C.j. p 949 note 6 ta] (3). 

44. Pa.—Commonwealth v. Meckes, 
39 Pa.Dist. & Co. 413, 2 Monroe L. 
R. 60, certiorari set aside 19 A.2d 
666, 144 Pa.Super. 381. 

45. Ala.—Wise v. State, 144 So. 838, 
25 Ala.App. 276. 

46. Colo.—Stewart v. People, 264 P, 
720, $3 Colo. 289. 

47. Ohio.—^Wooddell v. Harder, 2 N. 
E.2d 271, 62 Ohio App. 4. 
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48. Alaska.—S. v. Morrison, 6 
Alaska 30. 

49. Mo.—^Worington v. Richart, 41 S. 
W.2d 410, 226 Mo.App. 42. 

50- Ky.—Commonwealth y. Phoenix 
Hotel Co., 162 S.W. 823, 157 Ky. 
180. 

27 C.J. p 949 note 9. 

5L Tex.—Ex parte Blardone, 116 S. 
W. 838, 116 S,W. 1199, 55 Tex.Cr. 
189, 21 L.R.A.,N.S., 607. 

27 C.J. p 960 note 10. 

52. Tex.—Ex parte Blardone, supra. 
27 C.J. p 950 note 11. 

53- Tex.—Ex parte Blardone, supra. 
27 C.J. p 950 note 12. 

54. Mich.—^People v. O'Neil, 68 N.W. 
227, 110 Mich. 324, 33 L.R.A. 696. 

Game as article of commerce see 
Commerce S 66. 

55. Ky.—Commonwealth v. Phoenix 
Hotel Co., 162 S.W. 823, 167 Ky. 
180. 

27 C.J. p 960 note 14. 

56. N.Y.—People v. Clair, 116 N.E. 
868, 221 N.Y. 108, L.R.A.1917P 766. 
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Where lawful possession of a deer’s carcass can 
be acquired only in accordance with statutory pro¬ 
visions, possession not so acquired is unlawful, 
as, for example, where one driving an automobile 
unintentionally kills a deer on the highway and 
takes possession of the carcass.®*® 

A person who finds an injured animal and, as a 
humane act, harbors it is not guilty of a violation of 
the statute prohibiting the possession of such ani¬ 
mal during the closed season except by permit.®® 

Game acquired during open season. Under most 
statutes the possession or sale during the close sea¬ 
son of prohibited game is unlawful, although it was 
lawfully taken or acquired during the open sea¬ 
son but there is authority to the contrary."®^ 

Game taken without the state. Statutory provi¬ 
sions which make it unlawful for any person to sell, 
offer for sale, or to have in his possession certain 
game during the close season have been held to ex¬ 
tend to game taken without the state or country and 
imported into it,®^ unless the language of the stat¬ 
ute limits its application to game taken within the 
state.®® Under other statutes, where the game was 
lawfully taken and imported from another state, the 
mere possession of it during the close season con¬ 
stitutes no offense and is without the terms of the 
statute.®^ It has also been held that a statute pro¬ 
hibiting the possession of game does not apply to a 
shipment of foreign game while in transit in the 
possession of a common carrier.®® 

Plumage, A statute prohibiting the sale or pos¬ 


session of the plumage of “any wild bird other than 
game birds” has been held not to apply to birds not 
within its proper intent, such as the heron.®'® 

§ 12. - Method of Taking Game 

Statutes regulating the method of taking game have 
been sustained and applied. 

A penal statute regulating the taking and hunting 
of game is a proper exercise of the police power of 
the state;®7 thus a statute prohibiting trapping on 
certain swamp lands without the owner’s consent 
in order to protect the rights of the owners of such 
land to capture wild animals thereon®® or a stat¬ 
ute making it unlawful to possess muskrat skins 
which show that the animal had been shot or 
speared®® is valid; and, where so provided by stat¬ 
ute, it is an offense to catch or kill particular game 
by means of certain devices'^® or by the forbidden 
use of permissible devices,as by setting a trap 
closer than the specified number of feet to the den 
or hole of the animal,*^® or by failing to tag a trap 
with the owner’s namej® or by taking waterfowl 
from a permanent artificial blind placed in public 
waters, as distinguished from such a blind on 
land.74 The state may, subject to federal laws re¬ 
garding navigation, regulate the killing of water- 
fowl from blinds erected in waters of the state.*^® 
It is likewise an offense, under certain statutes, to 
use ferrets for hunting,76 to carry a loaded gun in 
a vehicle,77 to sell or buy, or have for sale, a light 
fitted for hunting at night,78 although the light may 
have other uses and be sold for such.79 Under 


57. Mass.—Commonwealth v. Worth, 
23 N.E.2d 891, 304 Mass. 313, 125 A. 
L,.R. 1196. 

58. Mass.—Commonwealth v. Worth, 
supra. 

59. Pa.—Commonwealth v. Sacks, 38 
Pa.Dist. & Co. 566, 56 Montg-.Co. 
188, 54 York Leg.Rec. 106. 

ea Or.—State v. Pulos, 129 P. 128, 
64 Or. 92. 

27 C.J. p 950 note 17. 

61. Me.—State v. Bucknam, 34 A. 
170, 88 Me. 385, 51 Am.S.R. 406— 
Allen V. Youngr, 76 Me. 80. 

Statute 83 Inapplicable to aame of 
which person had acQulred absolute 
property when it was lawful to do 
so see supra § 10. 

62. U.S,—^People v. Hesterberg, 29 S. 
Ct 10. 211 U.S. 31. 53 L.Bd. 75, af- 
flrmingr 76 N.B. 1032, 184 N.Y. 126, 
128 Am.S.B, 528, 3 L..R.A.,N.S., 163, 
6 AnnuCas. 353, reversinsr 96 N.Y.S. 
286, 109 App.Div. 295. 

27 C.J. p 950 note 19. 

68. Mass.—Commonwealth v. Hall, 
128 Mass. 410, 35 Am.R. 387. 

27 ax p 951 note 20. 


64. Pa.—Commonwealth v. Wilkin¬ 
son, 21 A. 14, 139 Pa. 298. 

27 C.X p 951 note 21. 

65. N.Y.—People v. Bisbee, 159 N.Y. 
S. 435, 173 App.Div. 127, aihrmingr 
153 N.Y.S. 993, 90 Misc. 601—Peo¬ 
ple V, Fargo, 122 N.Y.S. 553, 137 
App.Div. 727, reversing 118 N.Y.S. 
454, 63 Misc. 381. 

66. Ohio.—State v. Solomon, 33 Ohio 
Cir.Ct. 251. 

27 C.X p 950 note 16. 

67. Tex.—Dobie v. State, 48 S.W.2d 
289, 120 Tex.Cr. 72. 

27 C.X p 951 note 23. 

68. La.—State v. Clement, 178 So. 
493, 188 La. 023. 

69. Wis.—Cohen v. State, 192 N.W. 
992, 180 Wis. 352. 

TO. Ala.—Powers v. State, 29 So. 

784, 129 Ala. 126. 

27 C.X p 951 note 24. 

71. Pa.—Commonwealth v. Johnson, 
40 Pa.Dist & Co. 617. 

Bestrlcted use of *trap8 

Act prohibiting use of steel trap 
in catching game.—Greer v. State, 
150 S.B. 839, 160 Ga. 552. 


72. Pa.—Commonwealth v, Johnson, 
40 Pa.DI«t. & Co. 617, 

73. Pa,—Commonwealth v. Johnson, 
supra. 

74. Blind on artificial embankmant 
constructed for purpose of maintain¬ 
ing the blind is within the prohibi¬ 
tion of the statute.—State v, Figge, 
226 N.W. 430, 177 Minn, 483. 

75. Md.—Wampler v. Le Compte, 150 
A. 455, 159 Md. 322, affirmed 51 S. 
Ct. 92. 282 U.S. 172, 75 L.Kd. 276. 

Regulations as to taking of migra¬ 
tory birds see supra $ 16, 

76. Ohio.—Hart v. State, 59 Ohio St 

666 . 

27 C.J. p 951 note 24 [a]. 

77. AutomatiLo repeating xiile having 
cartridges In magazine, although none 
in barrel, was “loaded rifle” within 
statute.—State v. Alt, 254 N.W. 633, 
216 Wis. 387. 

78. Me.—State v. Rice & Miller Co., 
155 A 804, 130 Me. 316. ' 

79. Me.—State v. Rice A Miller Co., 
supra. 
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other statutes, camp hunting and fire hunting are 
prohibited, so Such a statute has been held to ap¬ 
ply to an owner of land as to game on his own 
land.Sl A statute forbidding the use of boats for 
hunting purposes in certain waters at a certain time 
of night does not prohibit the use of a boat for 
transportation through such waters, although for 
the purpose of hunting elsewhere.S2 

Whether or not any animal has been actually 
taken is immaterial with respect to the violation of 
such a statute.S3 

Dogs. Under some statutes it is an offense to 
hunt deer with dogs'S^ or to permit deer hounds to 
run at large in a locality where deer are usually 
found, *85 under other statutes it is an offense to 
permit a setter or pointer dog to run at large during 
the close season for quail,85 or to permit any dog 
to run at large in fields inhabited by rabbits or 
game birds except during a particular season, 87 or 
to keep or possess a dog within a certain territory 
or park.88 a statutory prohibition, forbidding “bird 
dogs” to run loose and enumerating certain dogs as 
such, does not include a spaniel, where it is not in 
the legislative enumeration and, in the particular 
circumstances, was used only to retrieve, and not to 
flush, a bird.88 

A statute prohibiting an unnaturalized foreign 
born resident either to own or to possess a dog of 
any kind is valid.^^ 

§ 13. - Transportation or Exportation of 

Game 

Under certain statutes it Is an offense to ship game, 
or certain game, beyond the state or county In which 
It was killed, or to ship It In a certain manner or without 
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certain information upon the package, or to ship it to be 
sold. 

It is an offense, under certain statutes, to export 
game or to deliver it for exportation beyond the 
limits of the county or state in which it was killed 
or to kill or have it in possession for that purpose.8^ 
Under some statutes regulating the shipment of 
game there must be a compliance with certain con¬ 
ditions as to marking the package, as, for example, 
with the name of the consigpior, the name of the 
consignee, and the destination.82 Again, under cer¬ 
tain statutes, the shipment of game by parcel post,8=8 
the transportation, or reception for transportation, 
by any carrier of prohibited game killed in the 
state,8^ or the consignment of game, by common 
carrier, to any commission merchant or market,85 
is forbidden. It is not an offense, under some stat¬ 
utes, to transport during the close season game that 
was killed in the open season ;86 and it has been held 
that a county ordinance making it a misdemeanor 
to transport, or offer to transport, from the coun¬ 
ty game lawfully taken therein is an unreasonable 
interference with the right of private property, and 
therefore void.87 Some statutes apply only to game 
taken within the state, and to be transported with¬ 
out the state, and not to transportation wholly with¬ 
in the state or county ;88 nor do such statutes ap¬ 
ply to game lawfully taken without the state and 
shipped into it.88 jj- been held that a statute 
that imposes a penalty for killing, destroying, or 
having certain game in possession, during the close 
season, does not apply to a common carrier in the 
performance of its duties.^ 

Under the Lacey Act, it is unlawful to deliver to 
a carrier for interstate shipment game killed in vio- 
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80. Ark.—Du Bose v. State, 74 S.W. 
292, 71 Ark. 347. 

27 C.J. p 951 note 25. 

81. III.—Cummingfl v. People, 71 N. 
E. 1031, 211 Ill. 302. 

27 C.J. p 951 note 26. 

82. Me.—State v. Plant 166 A. 36, 
130 Me. 261. 

88. Pa.—Commonwealth v. Johnson, 
40 Pa.Dist & Co. 617. 

84- N.Y.—People v. White, 108 N.Y. 
S. 212, 124 App.Div. 79. 

27 C.J. p 951 note 27 [aj. 

85- N.Y.—People v. Redwood, 125 N. 
Y.S. 848, 140 App.Div. 814. 

27 C.J. p 951 note 28. 

88. N.C.—State v. Blake, 72 S.B. 
1080, 157 N.C. 608. 

87. N.J.—Conner v. Fogrsr. 67 A. 338, 
75 N.J.Daw 245. 

27 C.J. p 951 note 30. 
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88- N.Y.—People v. Call, 149 N.Y.S. 

168, 86 Misc. 246. 

27 C.J. p 951 note 31 [a]. 

89. N.D.—State v. Canham, 203 N.W. 
497, 62 N.D. 500. 

90. Pa.—In re Poreigrners’ Dogrs, 43 
Pa.Co, 521. 

Discrimination as to nonresidents 
and aliens grenerally see supra § 7. 

91. U.S.—Geer v. Connecticut, 16 S. 
Ct. 600, 161 U.S. 619, 40 L.Bd. 793, 
affirming 22 A. 1012, 61 Conn. 144, 
13 L.R.A. 804. 

27 C.J. p 952 note 36. 

92. La.—State v. Dudley, 49 So. 12, 
123 La. 436. 

27 C.J. p 952 note 37. 

93. Cal.—^Bx parte Phoedovius. 170 
P. 412, 177 CaL 238. 

94- Ill.—American E2xpress Co. v. 
People, 24 N.B. 758, 133 Ill. 649, 23 
Am.S.R. 641, 9 L.R.A. 138. 

27 C.J. p 952 note 39. 
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Shipping nonmigratory birds as with¬ 
in prohibition of Migratory Bird 
Treaty Act see supra § 10. 

95- Minn.—State v. Chapel, 66 N.W. 
205, 64 Minn. 130, 68 Am.S.R. 524, 
32 D.R.A. 131. 

96- Me.—^Allen v. Young, 76 Me. 80. 

27 C.J. p 952 note 41. 

97. Cal.—Ex parte Knapp. 59 P. 316, 
127 Cal. 101. 

98. Pa.—Commonwealth v. Reimel, 
68 Pa,Super. 240, reversing 26 Pa, 
Dist. 119, 44 Pa.Co, 657. 

27 C.J. p 962 note 43. 

99. N.Y.—^People v. Bisbee, 168 N.Y. 
S. 203, 181 App.Div. 40, affirmed 
120 N.B. 871, 224 N.Y. 679. 

1. Me.—Bennett v. American Ex¬ 
press Co., 22 A. 159, 83 Me. 236, 23 
Am.S.R. 774, 13 L.R.A. 33. 

27 C.J. p 952 note 60 [a^. 
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lation of the laws of the state in which it was 
killed. 2 Under such act an actual shipment or de¬ 
livery to a carrier for shipment is essential to con¬ 
stitute the offense, and a mere intent to ship or 
preparation for shipment is not sufficient.^ The 
statute is not violated where game, lawfully killed 
and exported from one state into another, violates 
no law of the state into which it is shipped,^ pro¬ 
vided the conditions of the act as to marking the 
package containing such game have been complied 
with.5 Where, however, such provision is merely 
that packages of game lawfully killed and which may 
lawfully be shipped from the state must be marked 
as designated, it is not an offense under the statute 
to fail to mark as designated a shipment of game 
which was lawfully killed but shipment of which 
from the state is prohibited under a state statute.^ 

Although possession of game may be lawful, 
transportation of it may be unlawful under the same 
statute where the provisions as to possession and 
transportation are mutually exclusive.*^ Under such 
a statute relative to deer, no one but the taker may 
transport the venison, either in person or by car¬ 
rier,^ and then only if the evidence of sex is not 
removed from the carcass or the part transported.® 
Any transportation of the venison if such evidence 
of sex ,has been removed is unlawful under the 
statute.^® Where persons each carry a portion of 
a carcass without any evidence of its sex attached, 
and thus aid in transporting it in a manner forbid¬ 
den by law, each is guilty of an offense under a pro¬ 
vision that any person aiding in an act prohibited 
by the statute shall be deemed to have violated it, 
even though he has not the possession of the whole 
animal and although it was lawfully killed.^^ 

Game laws as authorized, in the case of federal 
statutes, by the commerce clause of the federal Con¬ 
stitution or, in the case of state laws, as not forbid¬ 


den by it are discussed in Commerce § 66. A state 
statute forbidding the shipping by carrier of any 
wild ducks is not inconsistent with the federal Mi¬ 
gratory Bird Act.i® 

§ 14. -Trespass on Private Lands 

it is an offense, under certain statutes, to hunt with¬ 
out the owner's permission on inciosed iands or waters 
if, under some statutes, proper notices forbidding hunt¬ 
ing have been posted. 

Under some statutes it is an offense to hunt with¬ 
out the owner’s permission on private inclosed lands 
or waters."^® Such statutes apply to lands or wa¬ 
ters where notices prohibiting such hunting have 
been properly posted.^^ Under certain statutes an 
exception is made in the case of a hunter follow¬ 
ing hounds in pursuit of game.^5 Xhe notice re¬ 
quired by statute to establish a private game pre¬ 
serve or breeding place is not applicable to other 
lands and, if it is, the provision docs not deprive 
the owner of such lands of his right to forbid tres- 
passing.17 A license to hunt as not a license to 
trespass and the right to hunt on unincloscd land 
in certain jurisdictions is discussed infra § IS. 

§15. -Licenses 

It Is an offense under certain statutes to hunt, or to 
hunt in a certain manner, or to ship game, or to pos¬ 
sess It at a certain time, without a license from the 
proper authorities. 

A statute making hunting of game without a li¬ 
cense unlawful and requiring payment of a fee for 
the license is a proper exercise of the state’s police 
power.^® Accordingly it is an offense under some 
statutes for any person, except under .certain stat¬ 
utes, as discussed infra this section, the owner of 
the land, to hunt without a license from the proper 
authorities,!® or to hunt without a liccn.se by partic¬ 
ular methods, such as by blinds or traps,®® or with 
a gun.®! Thus it is an offense to shoot at a spar- 


2 . U.S.—U. S- V. Thompson, D.C.N. 
D., 147 F. 637. 

Ark,—^Jonesboro, L. C. & B. R. Co. 
V. Adams, 174 S.W. 527, 117 Ark. 
54. 

3. U.S.—U. S. V. Smith, D.C.Pa., 115 
P. 423. 

4. Ark.—Jonesboro, L. O. & B. R. 
Co. V. Adams, 174 S.W. 627, 117 
Ark. 54. 

5. U.S.—U. S. V. Smith, D.C.Pa., 116 
F. 423. 

e. U.S.—-U. S. V. Thompson, D.C.N. 
D., 147 F. 637. 

7. N.T.—People v. Blood, 212 N.T. 
S. 206, 214 App.Div. 302, reversing 
207 N.T.S. 210, 124 MIsc. 196. 

a N.T.—People V. Blood, supra. 

9. N.T.—^People V. Blood, supra. 


10. N.T.—People v. Blood, supra. 
Statute llmitinfiT transportation of 

venison as not applicable to domes¬ 
ticated deer see supra § 10. 

11. N.T.—People v. Blood, supra. 

12. U.S.—Carey v. South Dakota, 39 
S.Ct. 403, 250 U.S. 118, 63 UBd. 
886, affirming: 165 N.W. 639, 39 S.D. 
324. 

27 C.J. p 962 note 36 Cal. 

la Ala.—^Barclay v. State, 47 So. 

76, 156 Ala. 163. 

27 C.J. p 953 note 52. 

14. Ohio.—State v. Shannon, 36 Ohio 
St. 423, 38 Am,R. 699. 

27 C.J. p 963 note 63. 

la Ga.—Blassingame v. State, 76 S. | 
B. 392, 11 Ga.App. 809. 

27 C.J. p 963 note 64 [al. | 
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16. La.—Buras v. Sallnovlch, 97 So. 
748, 154 La. 496. 

17. La.—Buras v. Salinovich, supra, 
la N.C.—Moore v. Boll. 131 S.B. 724, 

191 N.C. 306. 

19. Ga.—Blassingame v. State, 76 S. 

B. 392, 11 Ga.App. 810. 

N.C.—State v. Barkley, 134 S.B. 454, 

192 N.C. 184. 

27 C.J. p 953 note 57. 

Mlttors must proonre license for 
hunting under statute attempting In¬ 
valid exception In case of persons 
under twenty-one.—State v, Erick¬ 
son. 198 N.W. 1000, 159 Minn. 287. 

2a Md.—Bannon v. Sheckell, 51 A. 

836, 94 Md. 738. 

27 C.J. p 953 note 58 {al. 

2L Ill.—Kyle V, People, 80 N.B. 
1081, 226 IlL 619. 
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row^2 or to hunt rabbits^S or foxes^^ without a li¬ 
cense, although none of these is protected under 
the game laws. However, under certain statutes, an 
animal may be taken without a license at a certain 
season and in a certain manner^® and, if so taken, 
its fur or skin can be lawfully possessed at any 
time. 2 6 It is not an offense for the manager of a 
shooting preserve to permit guests who have not 
secured a hunting license to hunt thereon in the 
absence of any provision creating such an offense.^^ 

Hunting licenses have been included within the 
definition of a franchise as particular rights con¬ 
ferred by the government to perform certain acts 
which, without such grant, could not lawfully be 
performed. 2 8 Where hunting is permitted by stat¬ 
ute during a restricted period by those duly licensed, 
such regulations are valid and the right to hunt can 
be exercised only in accordance therewith a 
hunter’s license is a mere privilege, subject to stat¬ 
utory restrictions.30 The right or privilege con¬ 
ferred, and not the classification or description of 
it, is the controlling factor in the construction of a 
statute relative to hunting licenses thus a license 
described as ^'a resident fishing license” will also 
confer the right to take small game where another 
sentence of the same statute provides that the hold¬ 
er of such license may take “all fish and small 
game.”32 Some statutes require the licensee to per¬ 
form certain acts in pursuance of his license before 
he can claim an exclusive right to hunt at a particu¬ 
lar place, such as locating in a prescribed manner 


his place of hunting.®* 

Some statutes require licenses of nonresidents 
only,®^ or authorize the granting of licenses to non¬ 
residents or aliens on different terms and condi¬ 
tions than to residents or citizens.®® Such classifi¬ 
cation into residents and nonresidents is proper;®® 
but a classification of the residents of the state into 
residents and nonresidents of the county in which 
they hunt where the difference in fees is - unduly 
great,®"^ as distinguished from a reasonable differ¬ 
ence,®® or a distinction between residents based on 
the qualification, or want of qualification, to vote,®® 
or a distinction of age merely, as exempting per¬ 
sons under twenty-one from the requirement of a 
hunting license,"^® is invalid under the constitutional 
prohibition against arbitrary discrimination between 
citizens of the state. A statute restricting the is¬ 
suance of licenses to residents does not prohibit 
residents from securing licenses by the payment of 
funds secured from a nonresident.'*^ Where a stat¬ 
ute imposes a general license tax on all persons who 
hunt, any exception thereto must be strictly con¬ 
strued, and those claiming to come within such ex¬ 
ception must make it clearly appear.^® 

A statute requiring a license to hunt is not, as a 
rule, applicable to the owner of the land;^® but a 
statute authorizing farmers to hunt on their own 
lands without the license provided for by the stat¬ 
ute relates solely to the regular resident hunting li¬ 
cense, and does not exempt farmers from the neces- 


Pa,—Lucas v. Commonwealth, 24 Pa, 
Dist. 159. 

22. “Wild hlrd” as u.sed in statute 
specifically stating: that the term **in- 
cludes all birds other than domestic 
birds" includes a sparrow.—Common¬ 
wealth V. Shadle, 16 Pa.Dist. & Co. 
155, 46 York Leg.Rcc. 16, 10 North- 
umb.L.J. 52. 

23. Ga.—Poulos V. State, 174 S.E. 
253, 49 Ga.App. 20, followed in Buf¬ 
fington V. State, 174 S.B. 254, 49 Ga. 
App. 23, and Haas v. State, 174 S. 
E. 255, 49 Ga.App. 23. 

24. K.C.—State v. Sizemore, 155 S.E. 
724, 199 N.C. 687. 

Poac Is '^wild animal** within stat¬ 
ute requiring license to take wild 
animals.—State v. Sizemore, supra. 

25. Vt.—State V. Comer. 147 A. 697, 
102 Vt. 264. 

26. Vt.—State V. Comer, supra. 

27- Tex.—Rainbolt v. State, 18 S.W. 
2d 861, 112 Tex.Cr. 50. 

28. Va.—Brumley v. Grimstead, 196 
S.E. 668, 170 Va. 340. 

"Franchise" defined generally see 
Franchises S 1. 

29. Mass.—Bapson v. Daly, 158 N. 


E. 454, 257 Mass. 195, 49 A.L.R. 
3496. 

Xn replevin to recover carcass of 
deer, it was essential to plaintiff's 
case to show that he was lawful 
huntsman before he could invoke law 
of chase.—Dapson v. Daly, supra. 

30. Mo.—State v. Bennett, 288 S.W. 
50, 315 Mo. 1267. 

31. Ariz.—Barlow v. Jones, 294 P. 
1106, 37 Ariz. 896. 

32. Ariz.—Barlow v. Jones, supra. 

33. Md.—Bannon v. Sheckell, 51 A. 
836, 94 Md. 738. 

27 C.J. p 954 note 60 [a]. 

34. Mo.—State v. Koock, 100 S.W. 
630, 202 Mo. 223, reversing, App., 
96 S.W. 721. 

27 C.J. p 954 note 66. 

35. Ark,—State v. Johnson, 291 S.W. 
89, 172 Ark, 866. 

27 C.J. p 954 note 67. 

36. Ark.—State v. Johnson, supra. 

37. Fla.—State v. Bryan, 99 So. 827, 
87 Fla. 56. 

38. Fla.—State v. Philips, 70 So. 
367, 70 Fla. 840, Ann.Cas.l918A 
676. 

27 C.J- p 964 note 67 *‘^3. 
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39. Ark.—State v. Johnson, 291 S.W. 
89, 172 Ark. 866. 

4a Minn.—State v. Erickson, 198 N. 
W. 1000, 159 Minn. 287. 

41. Va.—Brumley v. Grimstead, 196 
S.E. 668, 170 Va. 340. 

42* Va.—Commonwealth v. Bailey, 
97 S.B, 774, 124 Va. 800. 

43. Ill.—Cummings v. People, 71 N. 

E. 1031, 211 IlL 392. 

27 C.J. p 953 note 66. 

Bequirement as to residence and cul¬ 
tivation 

Under a statute authorizing either, 
first, the bona fide owner or lessee 
of land or, second, any member of 
the owner's or lessee's family or 
household or his regularly hired help, 
provided he actually resides upon 
and is cultivating land, to hunt or 
trap on it, the requirement as to res¬ 
idence upon and cultivation of the 
land applies only to a member of the 
family or help, and not to the owner 
or lessee himself.—Commonwealth v. 
Henckel, 40 Pa.Dist. & Co. 337, 4 Fay. 
L.J. 69, 3 Monroe Li,R. 97, 89 Pittsb. 
L.J. 177, 54 York Leg.Bec. 17, 10 Som. 
836. 
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sity of obtaining special permits where necessary.^'^ 
A license is required under certain statutes for a 
person to hunt on property other than his own.^^ 
A license to hunt does not confer any right on the 
holder to go upon lands owned by another,*^® or to 
enter the inclosure of another,without his per¬ 
mission. In the case of uninclosed land, however, 
the right has sometimes been conferred by immem¬ 
orial usage’^s or by constitutional provision.^^ A 
deep navigable stream is equivalent to a fence for 
the purpose of making hunting upon land so in¬ 
closed unlawful.50 A statute allowing a landowner 
to forbid hunting on his land is not repealed by im¬ 
plication with respect to vacant marsh land by a 
provision that nothing in the statute of which it is a 
part shall be construed to give the holder of a hunt¬ 
ing license permission to hunt on cultivated or pas¬ 
ture lands of another without his written consent. 

A license is required under certain statutes in or¬ 
der to entitle a person to ship game or parts there¬ 
of,'^2 Qj. tQ possess certain game during a certain 
season.53 A corporation engaged in buying and 
selling furs and hides which obtains a license under 
the fish and game law in the county in which its 
principal place of business is located is not required 
to obtain a license in the county in which a branch 
office is located under that law or under a general 
revenue law imposing ^ tax on particular occupa¬ 
tions but a statute relieving fur dealers of a cer¬ 
tain county from a tax levied on all other fur deal¬ 
ers in the state is an arbitrary discrimination and 
void under the constitution of the state.® 5 

Under certain statutes a license is required to 


hold certain areas of land as a gfame preserve.®® 

Place^ time, and numner of application. The 
general policy of the law that public business 
is to be transacted at the public office is applica¬ 
ble to the validity of a hunting license where, un¬ 
der the statute, diligence has been made a factor 
in securing priority of rights.®*^ Thus the applica¬ 
tion for a license should be made in the office of 
the clerk specified by the statute to issue it within 
the "reasonable hours” during which the office is 
required by law to be kept open for public busi¬ 
ness.®® Where the statute provides as to the pref¬ 
erence to be given if there is more than one appli¬ 
cation "at the same time” for the same location, the 
use of the word “applications” instead of "appli¬ 
cants” indicates that applications may be filed be¬ 
fore the time set for the issuance of licenses and 
thus be ready for consideration on the day set.®® 
The application for an exclusive hunting right au¬ 
thorized by statute should not be so indefinite as to 
leave the site to the determination of the owner of 
the permit after its issuance®® and the application 
should describe the location in such definite and 
specific language as to make the location readily as¬ 
certainable by the clerk, the applicant, and other 
applicants interested.®^ Accordingly, where a li¬ 
cense for location of a brush blind to shoot migra¬ 
tory waterfowl - is issued at the residence of the 
clerk at 'an unreasonable hour for the transaction 
of public business,®® or on an application in which 
the description of the location is not sufficiently 
definite,®® the license is invalid. 

The resolution of a state game commission 


44. Pa.—^Dietz v. Commonwealth, 31 
Pa.Dist. & Co. 437, 46 Dauph.Co. 30. 
Where hnntiiLsr deer without vladhle 

autlere is unlawful for any person 
without a special permit, the state 
grame commission is not authorized 
to permit an exception in the case 
of farmers hunting: on their own 
lands.—^Dietz v. Commonwealth, su¬ 
pra. 

45. Va.—Commonwealth v. Bailey, 97 
S.B. 774, 124 Va. 300. 

27 C.J. p 964 note 65 ta]. 

4ft. Wis.—^Dlana Shooting: Club v. 
Lamoreaux, 89 N.W. 880, 114 Wis. 
44, 91 Am.S.R. 898. 

47. Siloeiise not grant of property 
xigrhts 

“The petitioner contends that the 
purchase of a hunting: license au¬ 
thorized him to enter the enclosure 
without permission so long: as his 
entry was peaceable and solely for 
the purpose of hunting: wild g:ame. 
This is without merit. The license 
did not vest title to any g:ame. It 
did not, nor could it, have constitut¬ 


ed a grant of property in any land. 
It was a permit which in no way 
Justified the holder in committing: a 
trespass upon lands made a crime by 
statute.”—Hamilton v. Williams, 200 
So, 80, 81, 145 Fla. 697. 

48. S.C.—Fripp v. Hasell, 32 S.C.L. 
173—Brougrhtdn v, Sing:leton, 11 S. 
C.Li. 338—McConico v. Sing:leton, 9 
S.C.Li. 244. 

49. Vt.—Payne v. Gould, 62 A. 421, 
74 Vt 208. 

50. S.C.—Fripp V. Hasell, 32 S.C.L. 
173. 

51. La.—Buras v. Salinovich, 97 So. 
748, 154 La. 496. 

52. Alaska.—^Moses v. Willis. 5 Alas¬ 
ka 492. 

27 C.J. p 954 note 62 [aj. 

53. N.Y.—People v. Bisbee, 168 N.Y. 
S. 203. 181 App.Div. 40, affirmed 120 
N.E. 871, 224 N.Y. 679. 

54. Tenn.—Columbia Produce Co. v. 
State, 89 S.W.2d 159, 169 Tenn. 466. 
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Season for inapplicability of grenexal 
revenue law 

The fish and game law is a com¬ 
plete system in Itself and the two 
statutes are not in pari materia.— 
Columbia Produce Co. v. State. 89 
S.W.2d 159, 169 Tenn. 456. 

55. Tenn.—Buntln v. Crowder, 118 
S.W.2d 221. 173 Tenn. 388. 

6& S.C.—^Pineland Club v. Berg:, 96 
S.B. 915, 110 S.C. 605, 

27 C.J. p 964 note 64. 

57. Va.—Brumley v. Grlmstead, 196 
S.B. 668, 170 Va. 340. 

58. Va,—Brumley v, Grlmstead, su¬ 
pra. 

58- Va.—Brumley v, Grlmstead. su¬ 
pra. 

eo. Va,—^Brumley v. Grlmstead, su¬ 
pra. 

61- Va.—^Brumley v. Grlmstead, su¬ 
pra. 

62. Va.—Brumley v. Grlmstead, su¬ 
pra. 

63- Va.—Brumley v. Grlmstead, su¬ 
pra. 
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amending a previous resolution establishing an open 
season for a certain animal is invalid because ar¬ 
bitrary where an important change in the procedure 
to obtain the necessary license is made and 5uch 
change is not properly advertised.®^ 

Fees. If regulated by the statute authorizing a 
license, as is generally the case, the fee to be 
charged for such a license must be paid and dis¬ 
tributed as provided for by the statute.®^ Such fee 
generally belongs to the state,®® and the county 
clerk and treasurer or other county officers are 
agents of the state for its collection and remit¬ 
tance.®*^ Under a special act authorizing hunting in 
a certain county, one who has paid the fee required 
in the county is not required to pay the state li¬ 
cense fee in addition.®® 

Exhibition of license. A hunter must exhibit his 
license when properly called on to do so,®® and he 
violates the law if he has it on his person but can¬ 
not find it.^® If required by statute, he must dis¬ 
play a license tag while hunting.^i 

§16. Penalties and Actions Therefor 

The rules generally applicable to penalties apply as a 
rule to penalties for violations of the game laws and to 
actions therefor. 

The penalties which may be recovered or imposed 
for violations of the game laws are generally those 
provided for by such laws.*^® The subject of penal¬ 
ties generally, and of actions therefor, is considered 
in the C.J.S. title Penalties, also 25 C.J. p 1178 et 
seq. 

Remedies. The proper remedy for recovering a 
penalty under a game law is by a qui tarn action at 


the instance of an informer,*^® an action on the 
case,*^^ a summary proceeding,*^® or by a com- 
plaint.76 Under some statutes, a person cannot pro¬ 
ceed by indictment for such penalty.*^*^ 

Who may recover or enforce. Under a game law 
designating, as game laws usually do, who is to re¬ 
cover the penalty, the person or officer so designated 
is entitled to recover it.^® Under certain statutes 
an action or prosecution to recover the penalty may 
be brought by a common informer in his own 
name,*^® or by the prosecuting attorney at the in¬ 
stance of the game warden or other officer or com¬ 
mittee.®® The penalty for hunting on private land 
without the owner’s permission must, under some 
statutes, be recovered by the owner ;®^ and the term 
includes the owner of the right to hunt over the 
land, although not the owner of the fee.®® How¬ 
ever, under a penal statute concerning trespass on 
lands for the purpose of hunting, an action will not 
lie at the suit of the owner or occupant of the 
land.®® 

Defenses. It is no defense to an action to recov¬ 
er a penalty under the game laws that defendant 
intended to comply with the law,®^ or that there has 
been a criminal prosecution for the same offense.®® 
One penalty only, however, can be recovered for 
the same offense, and a recovery thereof by one of 
the persons authorized to bring the action is a bar 
to an action therefor by another.®® If several per¬ 
sons act separately in committing the offense, a re¬ 
covery against one of the offenders is not a bar to 
an action against another.®^ Where the original 
wrongdoer places the game in the hands of a third 
party, and suit is brought against such party and 


64. Pa.—Dietz v. Commonwealth, 31 
Pa.Diat. & Co. 437, 45 Dauph.Co. 30. 

65. Mo.—State V. Moody, 100 S.W. 
610, 202 Mo. 120. 

27 C.J. p 954 note 71. 

66. Kan.—State v. Holcomb, 101 P. 
1072, 80 Kan. 243. 

67. Kan.—State v. Holcomb, supra. 

68. Ark.—State v. Brooks. 62 S.W. 
2d 640, 186 Ark. 106. 

69. Pa.—Lucas v. Commonwealth, 24 
Pa.Dlst. 159. 

27 C.J. p 954 note 69. 

70. Ky.—Manning v. Roberta, 200 S. 
W. 937, 179 Ky. 550. 

71. Pa.—Commonwealth v. Shadle, 
16 Pa.Dist. & Co. 155, 46 York Leg. 
Rec. 16. 10 Northumb.L.J. 62. 

72: N.Y.—People v. Weinstock, 86 N. 
E. 647, 103 N.Y. 481, reversing 102 
N.Y.S. 349, 117 App.Dlv. 168. 

27 C.J. p 955 note 88. 

73. N.T.—-Roberts v. Hatch, 40 Hun 


53—People v. Dunston, 84 N.Y.S. 
257. 

74. Me.—Howard v. Bangor & R. R. 
Co., 29 A. 1101, 86 Me. 387. 

27 C.J. p 956 note 10. 

75. N.J.—State V. Lakewood Market 
Co., 88 A. 194, 84 N.J.I-aw 612. 

27 C.J. p 966 note 11. 

76. Me.—State v. Thrasher, 7 A. 814, 
79 Me. 17. 

27 C.J. p 956 note 12. 

77. N.Y.—Roberts v. Hatch, 40 Hun 
53. 

27 C.J. p 966 note 13. 

78. N.Y.—^New York Ass’n for Pro¬ 
tection of Game v. Durham, 51 N. 
Y.Super. 306. 

27 C.J. p 966 note 94 [a]. 

79. N.J.—Hoffman v. Peiters, 17 A, 
113, 61 N.J.Law 244. 

27 O.J. p 955 notes 95, 97. 

SO. N.J.—State v. Lakewood Market 
Co., 88 A. 194, 84 N.J.Law 612. 

27 C.J. p 956 note 96. 
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81- Vt.—Payne v. Sheets, 66 A. 666, 
76 Vt. 335. 

82. Vt.—^Payne v. Sheets, supra. 

27 C.J. p 955 note 99 [a]. 

83- N.J.—Lake Pochung Outing 
Ass'n V. Current, 147 A. 639, 7 N. 
J.Misc. 980. 

84- N.Y.—People v. Martin, 107 N.Y. 
S. 1076, 123 App.Dlv. 335. 

27 C.J. p 955 note 3 [a*. 

85- N.Y.—People v. Bootman, 81 N. 
Y.S. 195, 40 Misc. 27, affirmed 76 
N.Y.S. 1022, 72 App.Dlv. 619, af¬ 
firmed 66 N.B. 1113, 173 N.Y. 622. 

27 C.J. p 966 note 4. 

86. N.Y.—People v, Robbins, 39 Hun 
137. 

27 C.J. p 956 note 5. 

87- Neb.—^McMahon v. State, 97 N. 

W. 1035, 70 Neb. 722. 

N.Y.—People v. White, 108 N.Y.S. 212, 
124 App.Div. 79. 



GAME 


38 C.J.S, 


§ 16 


discontinued, it is no bar to a subsequent action 
against the original wrongdoer through whom the 
offense was committed.88 

Venue. Under some statutes an action for the 
penalty must be tried in the county where the of¬ 
fense was committed but, under other statutes, it 
may be brought in an adjoining county.^® Such a 
statute, however, does not deprive the court of its 
power to change the place of trial to the county 
where the cause of action arose, if justice requires 
it.9i 

Pleading, The rules which govern the pleadings 
and proof in actions for penalties generally apply in 
an action to recover a penalty for a violation of the 
game laws. The declaration or complaint should 
charge the offense substantially in the terms of the 
statute imposing the penalty;^2 it is not neces¬ 
sary to recite, or to refer to, the specific statute in 
the complaint, it being sufficient to allege facts 
bringing the action within the statute.9 ^ The com¬ 
plaint should also negative any exception which is 
contained in the enacting clause of the statute as 
part of the definition of the offensebut it is not 
necessary to negative an exception in a subsequent 
clause which constitutes merely a matter of de- 
fense.35 Xhe declaration or complaint must also 
allege facts showing that the person seeking to 
maintain the action is clearly within the provisions 
of the statute but it need not allege to whom the 
penalty is to go, or how it is to be applied.^^7 

The pleading may be corrected and amended by 
leave of court as in other civil actions,.®8 

Evidence. The person claiming the penalty must 
show every fact necessary to constitute the offense 
alleged, and to entitle him to the penaltybut it 


has been held that where the complaint negatives 
the existence of the circumstances as to an excep¬ 
tion or proviso, the burden of proof thereon is with 
defendant, who has peculiar and almost exclusive 
knowledge of the existence or nonexistence of the 
facts making the exception.^ Under some statutes 
the possession of prohibited game raises a presump¬ 
tion that it was taken, or is possessed, in violation 
of the statute,^ unless a bond was given conditioned 
on a compliance with the statute.^ Under other 
statutes by which a cause of action for a penalty 
for the unlawful possession o-f certain animals or 
parts thereof does not arise unless there has been 
an unlawful taking, killing, or injuring of such ani¬ 
mals, mere possession by defendant of such animals 
or parts thereof is presumed to be lawfuH and in¬ 
sufficient to prove that defendant has unlawfully 
taken, killed, or injured the animals in question.® 
The rules which govern in ordinary civil actions 
apply to the weight and sufficiency of the evidence 
in an action for a penalty under the game laws.® 

Trial, j'lidgmcnt, and costs. The usual rules of 
procedure which relate to trials in other civil ac¬ 
tions apply in this class of actions, for example, the 
verdict must be in accordance with the pleadings 
and evidence.*^ 

The judgment for a penalty may be enforced by 
execution against the person of defendant.® 

In an action to recover penalties for a violation 
of the game law, if plaintiff fails to recover, de¬ 
fendant is entitled to costs against plaintiff.® Un¬ 
der some statutes costs in favor of defendant in 
such actions must be awarded against the state and 
not against the county in which the action is 
brought,and the bill of costs must be certified by 


sa. N.T.—^New York Ass’n for Pro¬ 
tection of Game v. Durham, 61 N. 
Y.Super. 306. 

89. Okl.—Chicago R. I. & P. R. Co. v. 
Territory, 106 P. 677, 26 Okl. 238. 

90. N.Y.—People v. Rouse, 16 N.Y.S. 
414. 

27 C.J. p 956 note 93. 

91. N.Y.—^People v. Coughtry, 12 N. 
Y.S. 259, 58 Hun 245, affirmed 26 
N.B. 756, 126 N.Y. 723. 

92. N.Y.—People v. Bradford, 164 N. 
Y.S. 773, 178 App.Div. 371. affirmed 
124 N.E. 118, 227 N.Y: 46. 

27 C.J. p 966 note 15. 

9a. N.Y.—People v. Bootman, 81 N. 
Y.S. 196, 40 Misc. 27, affirmed 76 
N.Y.S. 1022, 72 App.Div. 619, af¬ 
firmed 66 N.R 1113, 173 N.Y. 622. 
94. N.J.—Conner v. Fogg, 67 A. 338, 
76 N.J.Law 246. 

N.Y.—^People v. Bradford, 124 N.B. 
118, 227 N.Y. 46. 


95- N.J,—Connor v. Fogg, $7 A, 338, 
75 N.J.Law 245. 

N.Y.—People v. Bootman, 81 N.Y.S. 
195, 40 Misc. 27, affirmed 76 N.Y.S. 
1022, 72 App.Dlv. 610, affirmed 66 
N.B. 1113, 173 N.Y. 622. 

96- N.J,—Chew v. Thompson, 9 N.J. 
Law 249. 

97. Me.—State v. Thrasher, 7 A, 814, 
79 Me. 17. 

27 C.J. p 956 note 18. 

9a N.Y.—People v. Harrison St. 
Cold Storage Co.. 122 N.Y.S. 1002, 
138 App.Div. 124. 

27 C.J. p 956 note 21. 

99. N.Y.—^People v. Dunston, 84 N. 
Y.S. 257. 

1- N.Y.—People v. Bradford, 124 N. 
E. 118, 227 N.Y. 46, affirming 164 
N.Y.S. 773, 178 App.Div, 371. 

27 C.J. p 967 note 23. 

2- N.Y.—People v. Weinstock, 86 N. 
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B. 547, 193 N.Y. 481. rovorsing 102 
N.Y.S. 340, 117 App.r>lv. 168. 

27 C.J. p 957 note 26. 

3. N.Y,—People v. Wolnstork, supn. 
27 C.J. p 967 note 27, 

4. Arlz.—State v. Smith, 207 P, 367, 
24 Ariz. 151. 

5. Ariz.—State v. Stnith, Hupra. 

a N.Y.—People v. Dunston, 84 N.Y. 
S. 257. 

27 C.J. p 957 note 25. 

7. N.Y.—People v. McNiel, 8 N.Y.S. 
371. 

27 C.J. p 957 note 29. 

a N.Y.—People v. Monaco, 105 N.T. 
S. 401, 54 Misc. 25. 

9. N.Y.—I»eople v. Alden, 13 N.Y.Civ. 
Proc. 317, affirmed 14 N.Y.St. 421. 
47 Hun 638, affirmed 19 N.B. 516, 
112 N.Y. 117. 

la N.Y.—People v. Rosendale, 27 N. 
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the attorney general as provided by statute. 

Disposition of proceeds. Under statute so pro¬ 
viding, penalties recovered must be paid over to a 
certain fund or to certain commissioners or offi- 
cers.i2 Under certain statutes, after certain de¬ 
ductions, such as the disbursements made in the 
action in which the money was recovered, the pro¬ 
ceeds of the recovery are to be divided in specified 
proportions between the state and the informer or 
officer who secures the apprehension and conviction 
of the offender hut an accomplice in the offense 
cannot reap the benefit of a statute allowing an in¬ 
former a specified portion of the penalty.!^ 

^17. Searches and Seizures 

The rules generally applicable to searches and seizures 
apply as a rule to searches and seizures for violations 
of the game laws. i 

Searches and seizures generally are discussed in 
the C.J.S. title Searches and Seizures, also 56 CJ. 
p 1148 et seq, and forfeitures generally under the 
title Forfeitures. A search without warrant and 
before arrest for game unlawfully possessed is un¬ 
lawful under the right of all citizens to immunity 
from unreasonable search and seizure.^® Thus, of¬ 
ficers cannot search an automobile for evidence of 
a violation of a game law under the statute au¬ 
thorizing such search unless they have reasonable 
cause to believe that the automobile contains such 
evidence,^® and facts which warrant nothing but a 
suspicion are not sufficient to justify an officer in 
the belief that an offense against the game laws 
has probably been committed such as would war¬ 
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rant him in searching an automobile.^^ Qn the 
other hand, a provision of a game law for the in¬ 
spection without warrant of vehicles in order to de¬ 
termine whether an unlawfully loaded firearm or 
unlawfully killed game is being carried, as distin¬ 
guished from the inspection of a habitation or sta¬ 
tionary place of business, has been held not an un¬ 
reasonable search such as is prohibited by the state 
constitution. Under a statute permitting a rea¬ 
sonable search of a place where game may be kept, 
if an officer has reason to believe that there has 
been a violation of the law, he has the right to 
search a hunting camp without a search warrant, i® 

The instruments or appliances used in violation of 
the game laws, under some statutes,^^ and the game 
itself, or parts thereof, such as furs or hides, which 
have been unlawful!/taken or are unlawfully pos¬ 
sessed,may, by a proper proceeding, such as an 
action of replevin^^ or an information and libel in 
rem,-23 be seized and forfeited by the game warden 
or other proper officer. Such instrument or appli¬ 
ance does not include the automobile to which a 
light illegally used in hunting is attached.Under 
such a statute, authorizing confiscation by a game 
warden of devices used for taking game illegally, 
anything constructed, planned, or contrived for the 
purpose of taking game is within the statute,but 
a gun is not such a device 6 nor is a gun a public 
nuisance, under a statute authorizing a warden to 
seize such, unless, at or about the time of taking, 
it is being used in actual and unlawful hunting.^^ 
An intent so to use the gun, not carried out or aban¬ 
doned, is not sufficient to warrant seizure.^'® Un- 


T.S. 826, 76 Hun 112, affirmed 37 
N.E. 671, 142 N.Y. 670. 

27 C.J, p 957 note 33. 

11- N.Y.—People v. Hosendale, su¬ 
pra. 

la. Pa.—In re Game Commn. Ex¬ 
penses, 31 Pa.Co. 258. 

27 C,J. p 957 note 36. 

13- N.Y.—Roberts v. Hatch, 40 Hun 
53. 

27 C.J. p 967 notes 38, 40 [a]. 

14. Pa.—Jagrgrer’s Case, 41 Pa.Co, 1. 

15. Ill.—People v. De Luca, 175 N.E. 
370, 343 Ill. 269. 

16. N.Y.—People v. Hill, 227 N.Y.S. 
285, 131 Misc. 521. 

17. CKune warden held without prob¬ 
able oanse to believe that men leav- 
insT unsettled resrion in hunters' 
clothes with Christmas tree and rifle 
in automobile were committing of¬ 
fense.—State V. Johnson, 246 N.W. 
446, 210 Wls. 334. 

18. PcL—Commonwealth v. Butler, 
40 Pa.Dist. & Co. 358. 


Bvidence held sufficient to sustain 
oonviotiou for resisting search where 
defendant, after being stopped by a 
uniformed officer, refused to allow 
game protectors, not in uniform but 
whom defendant knew to be such, to 
inspect his car without a search war¬ 
rant.—Commonwealth v. Butler, su¬ 
pra. 

19. Or.—State v. Evans, 22 P.2d 496, 
143 Or. 603. 

Jury held warranted in ilnding that 
slate officer had reasonable grounds 
for making search leading to prose¬ 
cution for possessizxg elk meat— 
State V. Evans, supra. 

ao. Cal.—Santos v. Dondero, 64 P.2d 
764, 11 Cal.App.2d 720. 

27 C.J, p 967 note 41. 

31. Minn.—Selkirk v. Stevens, 76 N. 

W. 386, 72 Minn. 336, 40 L.R.A. 759. 
27 CJ. p 958 note 42. 

23. Colo.^—People v. Johnson, 88 P. 
184, 38 Colo. 76. 

33. AUegationa of Ubel haid suffi. 
oient 

Libel in action in rem by United 

23 


States for forfeiture of beaver skins, 
allegedly acquired in violation of 
Alaska Game Law, was not defective 
for failure to allege that disposition 
of skins was not involved in a crim¬ 
inal prosecution.—^U. S. v. PoUastrine, 
8 Alaska 104. 

24b Coustmetiou of provisions au¬ 
thorizing forfeiture 
In the statutory expression "de¬ 
vice or apparatus designed to be and 
capable of being used to illegally 
take game," the word "and" does not 
mean "or," and the word "light," as 
used in the provision forbidding the 
use of artifleial light in hunting, 
means the Instrument through which 
illumination is projected and not an 
automobile to which that Instrument 
is affixed.—Santos v. Bondero, 64 P. 
2d 764, 11 CaLApp.2d 720. 

25, N.Y.—^Tracey v, Sullivan, 228 N. 
Y.S. 281, 131 Misc. 563. 

26. N.Y.—Tracey v. Sullivan, supra. 
37, Wis.—^Hatton v. Fosnot, 185 N. 

W. 178, 176 Wls. 343. 

2a Wls.—Hatton ▼. Fosnot, supra. 
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der certain statutes, a shipment of furs by common 
carrier in a covered package, without a statement 
of the contents outside, is subject to seizure and 
confiscation.29 In addition, as indispensable to the 
proper administration of the criminal law, a public 
officer charged with the duty of enforcing the game 
law, has the right to seize property used in violation 
thereof and to detain it merely for evidentiary pur- 
poses.5® 

If the officer, who is authorized to search and 
seize under a game law, exceeds or acts without 
proper authority in making the seizure, the injured 
party may maintain an action of trespass or in tort 
therefor,^^ or he may sue in replevin for the re¬ 
covery of the property.32 If the original taking by 
a game warden was unlawful, he cannot escape lia¬ 
bility by turning over the property so taken to an- 
other.33 The fact that a person’s possession of 
game is illegal, it has been held, does not prevent 
him from maintaining an action for its wrongful 
seizure.2^ On the other hand, where the taking 
by plaintiff was unlawful under the game laws, it 
has been held that he has no title to support an ac¬ 
tion against a game warden who has taken posses¬ 
sion of the game in the performance of his duties.'^s 
That the animal so taken was noxious, and for the 
destruction of which the state offered a bounty, is 
immateriaL26 An action for damages will not lie 
for the seizure of a shipment of furs in a covered 
package without a statement of the contents outside 
where such seizure is authorized by statute, al¬ 
though the furs were lawfully taken originally.27 
Where a statute declares that the title to all game 
shall, after its capture, remain in the state for the 
purpose of regulating its use, the question of title 
or ownership cannot be considered in an action of 


replevin to recover possession from a game war¬ 
den.^ ^ 

In an action against a game warden to recover 
certain skins, in view of the restricted statutory ti¬ 
tle or right of possession which plaintiff may ac¬ 
quire therein, if the complaint is to be sufficient 
against demurrer, he must allege facts showing that 
his possession and claim of ownership is prima fa¬ 
cie lawful.^ 2 Where a person is in lawful posses¬ 
sion of game, or parts thereof, he is not required, 
in order to recover for their wrongful seizure, to 
prove that the game was lawfully killed but 
where, under the statute his possession is presump¬ 
tively illegal, the burden is on him of alleging and 
proving facts, which entitle him to possession, ei¬ 
ther in an action against him for the gamc,'*^ or in 
an action by him for its wrongful seizurc.^2 The 
burden of proving lawful possession is on plaintiff, 
under a statute permitting the possession of the 
furs of animals legally killed within or without the 
state “upon proof that the hides were so taken.”'*^ 
In the absence of retaining tags issued by the fish 
and game department of the state, where the statute 
permits the owner or possessor of skins of fur¬ 
bearing animals to furnish other proof of lawful 
origin, such proof should be made available within 
a reasonable time after seizure,and a delay of 
three years in producing the required proof is, as a 
matter of law, such an unreasonable delay as to be 
fatal to plaintiff’s right of recovery in an action of 
replevin for skins seized by the game commission¬ 
er,*^® In such an action, it is for the jury to decide 
in a proper case whether or not the origin of the 
skins was lawful.^® 

Rights of innocent persons. Where title to the 
game in question, or any part of it, was always in 


29, Minn.—Waldo v. Gould, 206 N. 

W. 46, 166 Minn. 128. 
aa Vt.—Jones V. Metcalf, 119 A, 
430, 96 Vt. 327. 

Bear tacap 

Vt.—Jones V. Metcalf, supra. 

SI. Mass.—Averill v. Chadwick, 26 
N.B. 441, 153 Mass. 171. 

27 C.J. p 958 note 44. 

32. Colo.—^Hombeke v. White, 76 P. 
926, 20 Colo.App. 13. 

83. Cal.—Santos v. Dondero, 71 P. 

2d 840, 22 Cal.App.2d 595. 

Proper party defeiLdant 

Game warden, who exceeded his 
authority in takin^r automobile of an 
offender under the game law, is prop¬ 
er party defendant in action for such 
unlawful taking and not the fish and 
game commission, to whom warden 
delivered the automobile.—Santos v. 
Dondero. supra. 


34. Mass.—^Averill v. Chadwick, 26 
N.B. 441. 163 Mass. 171. 

27 C.J. p 958 note 46. 

35. Vt.—Jones V. Metcalf, 119 A. 
430, 96 Vt. 327, 

36- Vt.—Jones v. Metcalf, supra. 

37. Minn.—Waldo v. Gould, 206 N. 
W. 46, 166 Minn. 128. 

38. Mo.—^Worington v. Hichart, 41 
S.W.2d 410, 226 Mo.App. 42. 

39. Mont.—Hosenfeld v, Jakways, 
216 P. 776, 67 Mont. 668. 

40. Minn,—^Linden v. McCormick, 96 
N.W. 786, 90 Minn. 337. 

41. Colo.—^People v. Johnson, 88 P. 
184, 38 Colo. 76. 

42. Colo.—^Hombeke v. White, 76 P. 
926, 20 Colo.App. 13. 

27 C.J. p 968 note 49. 

43. Minn,—Cohen v. Kauppi, 216 N. 
W. 837, 172 Minn. 469. 


44. Minn.—Hudson-Duluth Furriers 
V. McCullough, 235 N.W. 637, 182 
Minn. 681. 

45. Minn.—^Hudson-Duluth Furriers 
V. McCullough, supra. 

46. Skills found, without tags or 
proof of lawfnl oxigiu 

Although plaintiff off**rH evidtnee 
as to lawful source of skins an<^. no 
witness disputes his te8itmon.tir, ♦•vi- 
dcnce that skins were found with¬ 
out tags or any proof of lawful ori¬ 
gin is presumptive evidence, under- 
statute, that they were unlawfully 
taken and the circumstance makes a 
prima facie case sufficient to take 
the matter to the jury,—Hudson- 
Duluth Furriers v, McCullough, 235 
N.W. 637, 182 Minn. 681, 

Bvidenoe of l^^al insuffl- 

oieat to go to Jury.—Cohen v. Oould,. 
233 N.W. 685, 181 Ulnn. 686. 
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the state, the judicial forfeiture, under such a stat¬ 
ute, relates back to the commission of the illegal act 
and no purchaser in the interval, however innocent, 
can acquire any title.47 Under provisions authoriz¬ 
ing the seizure of an automobile if used in violat¬ 
ing the game laws but authorizing no more than 
the holding of such an automobile on confiscation, 
a finance company that has an assignment of the 
conditional sales contract by which the automobile 
was sold cannot recover it, or the amount due from 
the purchaser, from the state conservation commis¬ 
sion or the wardens who confiscated the automo¬ 
bile.^^ However, a statute authorizing the con¬ 
fiscation of any vehicle used to transport game 
killed illegally does not authorize the forfeiture of 
an automobile so used by one who is a thief or tres¬ 
passer as to such automobile.4^ 

§ 18. Criminal Prosecutions 

The rules of law generally applicable to criminal 
prosecutions apply to violations of the game laws and 
prosecutions therefor. 

Criminal prosecutions for violations of the game 
laws, depending as they do on the particular statute 
applicable, must be in accord with such statute.^® 
Accordingly such statute determines the person or 
officer who may or must institute proceedings, 
and the court where they should be brought, wheth¬ 
er, as .under most statutes, before a justice of the 
peace, a magistrate, or a police justice.52 The of¬ 
fense described and proscribed cannot be enlarged 
by the section of the statute prescribing the penal¬ 
ty 3 and, where a statute applies only to conditions 
governing the procurement of a license to do busi¬ 
ness but does not make it unlawful to refuse in¬ 
spection after the license is issued, the count in an 
information charging defendant with a violation of 
the game laws by refusing to permit such examina¬ 
tion is properly quashed.®^ However, as against a 
contention that no statute was in force making the 
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act complained of a crime, where a statute repealed 
all game regulations as statutes but declared them 
operative as rules of the game commission, accused 
was properly charged with the crime in the lan¬ 
guage of the statute which had thus become a rule 
of the commission.55 If the legislature has au¬ 
thorized a game commission to fix a closed season, 
in a prosecution for killing a game animal, or hav¬ 
ing possession of part of it, during such closed sea¬ 
son, the state must invoke a statute defining the 
animal in question to be a game animal and rules 
and regulations of the commission to show that it 
was killed out of season.56 

Where several persons conspire to hunt unlaw¬ 
fully, the act of each in carrying out such purpose 
is the act of all, and one of such conspirators may 
be convicted, although personally he did not do the 
killing with which he is charged.57 

Prosecutions for trivial offenses, it has been held, 
are derogatory to a federal court^s and frivolous 
in any court®® and should not be brought, for they 
tend to bring meritorious laws into contempt; if 
brought, the prosecution should be dismissed.®® 

Warrant Where a game statute names only cer¬ 
tain varieties of an animal but the warrant specifies 
no kind and uses only the generic term, the warrant 
is invalid for want of exactness;®^ and, where the 
statute does not prescribe a closed season but em¬ 
powers the game commission of the state to fix 
different seasons in the several counties, a warrant 
charging unlawful possession during the closed sea¬ 
son must allege that the commission had in regular 
course promulgated an order designating such 
closed season.®^ 

Indictment, information, affidavit, or complaint. 
An indictment, information, affidavit, or complaint, 
for a violation of the game laws, should allege with 
certainty all the essential elements of the offense, 
as defined in the statute under which it is drawn.®® 


47. Alaska.—U. S. v, Pollastrlne, 8 
Alaska 104. 

48. WIs.—Commercial Credit Co. v. 
Swenson, 292 N.W. 279, 235 Wis. 
82. 

49- Wis.—Gemert v. Pooler, 177 N. 
W. 1, 171 Wis. 271. 

so. N.T.—People v. Hesterberg, 76 
. N.E. 1032, 184 N.T. 126, 128 Am.S. 
628, 3 L.R.A.,N.S., 163, 6 Ann. 
Cas. 353, reversing 96 N.Y.S. 286, 
296, 109 App.Div. 295, 917, and 
affirmed 29 S.Ct. 10, 211 U.S. 31, 53 
L.Ed. 78. 

27 C.jr. p 958 note 50. 

51. N.J.—State v. Snyder, 67 A. 934, 
76 N. J.Law .87, affirmed 71 A. 1135, 
76 N.J.l^w 822. 


52, Me.—State v. Sinnott, 35 A, 1007, 
89 Me. 41. 

27 C.J. p 958 note 53. 

tmited States coxnmlssloxLex, acting 
as ex officio justice of peace in Alas¬ 
ka, has jurisdiction of misdemeanors 
defined by act of congress regulating 
Alaska game.—Starklof v. U. S., C,C. 
A.Alaska, 81 F.2d 328. 

53, Mich.—People v. Smith, 245 N.W. 

502, 260 Mich. 486. * 

54, Mo.—State v. Arts, 11 S.W.2d 
1074, 223 Mo.App. 180. 

5& Wash.—State v. Smith, 85 P.2d 
651, 197 Wash, 363. 

56. N.M.—State ex rel. Sofeico v. 
Helfernan. 67 P.2d 240, 41 N.M. 
219. 


57- Colo.—Stewart v. People, 264 P. 
720, 83 Colo. 289. 

58L U.S.—In re Informations Under 
Migratory Bird Treaty Act, D.C. 
Mont., 281 P. 546. 

59. Prosecution of boy for killing 
squirrel.—State v. Peak, 177 So. 360, 
28 Ala.App. 32. 

60. Ala.—State v. Peak, supra. 

61. W.Va.—State v. Jordan, 181 S. 
B. 647, 116 W.Va. 447. 

62. W.Va.—State v. Jordan, supra. 

63. Ala.—^Underwood v. State, 19 
Ala. 632. 

27 C.J. p 968 note 67. 

Znfoxxnation, affidavit, or coaDOipIaint 
held sufficient 

(1) In prosecution for violation of 
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Thus the failure to allege the kinds of fur trans¬ 
ported,®^ or the species of squirrel sold,®® or that 
the ducks shot from a powerboat were wild,®® has 
been held to render an indictment, information, affi¬ 
davit, or complaint defective; on the other hand, 
under the applicable provision, it has been held that 
the affidavit was not required to charge that the 
deer accused was hunting at night with a headlight 
were wild.'®^ The precise words of the statute need 
not be used if words of like import are employed 
and all the facts which constitute the offense are 
stated;®® nor should matters which are unnecessary 
and are mere surplusage be averred.®® Where the 
language of the statute does not define a complete 
offense, it is not sufficient to follow its literal terms, 
but the charge must be laid according to the true 


construction of the statute and contain all the ele¬ 
ments of the offense.70 Exceptions and provisos 
which form a part of the definition of the offense 
must be negatived but exceptions contained in 
the same or other statutes which are mere matters 
of defense need not be anticipated and negatived by 
allegations in the indictment or complaint.^2 Sep¬ 
arate offenses in the statute are properly alleged in 
separate counts.*^® A complaint or indictment is 
not bad for duplicity, where the different acts 
charged constitute but one offense.^^ 

The rules which govern criminal prosecutions 
generally apply to a prosecution for a violation of 
the game laws, with regard to the issues, proof, and 
variance.*^® In accordance with such rules the of¬ 
fense must be proved as charged ;76 and defendant 


Migrratory Bird Treaty Act, prose¬ 
cution was not required to aver in in¬ 
formation that defendant had knowl¬ 
edge of unlawful baiting of hunting 
ground.—U. S. v. Reese, D.C.Tenn., 
27 F.Supp. 833. 

(2) Complaint that defendant sold 
light fitted for use in hunting in 
nighttime imported offense under 
statute.—State v. Rice & Miller Co., 
165 A. 804, 130 Me. 316. 

(3) Complaint and information, in 
prosecution for hunting deer with 
artificial light, was held not required 
to allege that defendant was hunting 
in nighttime.—Galloway v. State, 69 
S.W.2d 89, 125 Tex.Cr.R. 524. 

<4) Although a complaint alleges 
that the killing of a pheasant was 
‘‘in defense of property,'' it does not 
allege that the killing was reason¬ 
ably necessary for the purpose nor 
does it show as a matter of law any 
Absolute defense to the violation 
charged so as to be demurrable.— 
State V. Urban, 245 N.W. 474, 60 S. i 
B. 614. 

(5) Information charging violation 
of game laws In refusing to permit 
game commissioner to count game 
held sufficient.—State v. Bennett, 288 
S.W. 50, 315 Mo. 1267. 

(6> Affidavit charging taking of, or 
attempt to take, deer during closed 
season held sufficient.—^West v. State, 

6 So.2d 436, 242 Ala. 369, denying 
certiorari, App., 6 So.2d 434. 

XadiotmeiLt, Infozmatioii, or oomplaint 
held InsufiLelent 

(1) An- information, charging pos¬ 
session, sale, or offer to sell, - pro¬ 
hibited under Migratory Bird Treaty 
Act, which did not allege that bird 
or plunuige was taken subsequent to 
passage of statute was insufficient to 
charge an offense.—^U. S. v. Marks, 
D.C.Tex., 4 F.2d 420—^In re Informa¬ 
tions Under Migratory Bird Treaty, 
Act, D.C.Mont., 281 F. 546. 


(2) Complaint for killing “doe," 
not designated as female deer, held 
insufficient.—Ex parte Garbarlni, 19 
P.2d 27, 129 Cal.App. 618. 

(3) Where the statute provides a 
penalty for failure to apply to game 
warden for tags, an indictment mere¬ 
ly charging unlawful transportation 
without tags does not charge a crime 
under the statute.—State v. Stanley, 
127 S.E. 574, 131 S.C. 511. 

(4) Complaint charging that ac¬ 
cused carried rifle during closed sea¬ 
son into area frequented by deer 
charged no crime because it failed to 
charge that accused carried a rifle 
“with buckshot or slug loads or 
single ball load."—^People v. Smith, 
246 NT.W. 502, 260 Mich. 486. 

(5) Under statute providing that 
no person shall expose or offer for 
sale “any jacklight or light fitted for 
use in hunting in the nighttime," 
complaint that defendant “did expose 
and offer for sale flash lights, to wll: 
Jacklights, the same being fitted for 
use In hunting in the nighttime" did 
not charge an offense.—State v Rice 
& Miller Co., 165 A. 804, 130 Me.. 316. 

64. S.C.—State v. Stanley, 127 S.B. 
574, 131 S.C. 511. 

65. Tex,—Crane v. State, 84 S.W.2d 
722, 129 Tex,Cr. 88. 

66. Tex.—Stone v. State, 31 S.W.2d 
1077, 116 Tex.Cr. 110. 

67. Tex.—Dobie v. State, 48 S.W.2d 
•289, 120 Tex.Cr. 72. 

68. Ala.—Powers v. State, 29 So. 
784, 129 Ala. 126, 

27 C.J, p 959 note 69. 

69. N.T.—People v. Jacobs, 161 N.T. 
S. 522, 165 App.Div. 721. 

27 C.J. p 959 note 60. 

710. Cal.—Ex parte Peterson, 61 P. 

859, 119 Cal. 678. 

27 C.J. p 959 note 61. 

71. Me.—State v. Thomaa, 38 A. 144, 
90 Me. 223. 

27 C.J. p 959 note 62. 
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imder regulation pursuant to iwi- 
gratory Bird Treaty Act authorizing 
issuance of permits for purchase and 
sale, an information charging illegal 
purchases and sales should negative 
possession of a permit by defendant. 
—In re Informations Under Migra¬ 
tory Bird Treaty Act. D.C.Mont., 281 
P. 546. 

72. Miss,—Bogle v. State. 126 So. 99, 
155 Miss. 612. 

27 C.J. p 059 note 63. 

73. Pa.—Commonwealth v. Boettch¬ 
er, 10 Pa.Dlst. 101, 24 Pa.Co. 456, 10 
Kulp 155. 

74- Me.—State v. Snowman, 46 A. 
815, 94 Me. 99, 80 Am.S.R, 380, 60 
L.R.A. 544—State v. Thomas, 38 A. 
144, 90 Me. 223. 

75. Mich.—People v. Van Pelt, 90 N. 
W. 424, 130 Mich. 621. 

27 C.J. p 959 note 67. 

76. La.—State v. Morgan, 63 So. 509, 
133 La. 1033. 

27 C.J. p 959 note 68. 

Kind of bird killed 
In a prosecution under the act car¬ 
rying the migratory bird treaty with 
Great Britain Into effect for killing 
mourning doves during the clo.Med 
season, the question whether the 
doves killed actually went out of 
Georgia or were raised in that state, 
or whether they came from Canada 
or anywhere else, is not in Issue, the 
treaty being conclusive that mourn¬ 
ing doves are migratory birds; but 
defendant cannot be convicted unless 
the birds killed were mourning doves 
as charged in the indictment.—^U. S. 
V. Lumpkin, D.C.Ga., 276 P. 580. 
Possessioii of "one deer'* 

WTiere defendant was charged with 
the unlawful possession of “one 
deer," evidence of the contents of his 
pack sack, consisting of the four 
quarters of a deer, was not a vari¬ 
ance.—State V. Smith, 85 P.2d 651, 
197 Wash. 363. 
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is entitled to an acquittal if there is a material vari- some statutes where the possession of prohibited 
ance between the allegations in the indictment or game during the closed season is shown, it is prima 
complaint and the proof as to some matter which facie proof of a violation of the statute, either as 
is legally essential to the charge.'^'^ to an unlawful taking or an unlawful possession.^! 

Evidence. The rules of evidence which govern 2"'=^ ^ statute only establishes a rule of evidence ;82 
in other criminal prosecutions generally apply in a proof of violation is not conclusive, for accused 
prosecution for a violation of the game laws with th^t he lawfully took, and was in lawful 

respect to the burden on the prosecution to prove possession of, the forbidden game;** the statute 
the essential elements of the offense charged,^* merely puts on defendant the burden of adducing 
and also with respect to the admissibility^^ and the evidence that the taking of the game or his posses- 
weight and sufficiency's^ of the evidence. Under sion thereof was lawful,'84 or that he is within an 


77- Ga.—Ballew v. State, 81 S.E. 396, 

14 Ga.App. 427. 

27 C.J. p 969 note 69. 

78- Ga.—Crosby v. State, 48 S.E. 

913, 121 Ga. 198. 

27 aJ. P 959 note 71. 

Tn prosecution, for violation of Ml- 
gratory Bird Treaty Act, prosecution 
was not required to prove at trial 
that defendant had knowledge of un¬ 
lawful baiting of hunting ground.— 

U. S. V. Reese, D.C.Tenn., 27 F.Supp. 
833. 

To warrant conviction for Trilling 
rabbit on highway, the people must 
establish that road was public high¬ 
way with established boundaries.— 
People V. Sutherland, 168 N.B. 838, 
252 N.Y. 86. 

79. Minn.—State v. Poole, 140 N.W. 

647, 93 Minn. 148, 3 Ann.Cas. 12. 

27 C.J. P 959 note 72. 

OtLStiflcatlon for killing wild aninral 

(1) In prosecution for killing elk 
out of season, any evidence was rele¬ 
vant on question of justification 
which related to history of elk herd 
allegedly trespassing on defendant’s 
ranch property, its size, its migra¬ 
tory habits and the reasons therefor, 
and the inefCectiveness of patrols es¬ 
tablished by state game and fish com¬ 
mission and legal fences to control 
them; defendant should be allowed 
to offer testimony showing past in¬ 
jury of his ranch property by band 
of elk for purpose of showing their 
destructive capability, and what de¬ 
fendant might have expected the elk 
would do at time he killed it, judg¬ 
ing by past experience; and evidence 
of damage suffered by others in the 
country adjacent to defendant's ranch 
was material as corroboration of de¬ 
fendant’s judgment that elk killed 
was capable of doing material dam¬ 
age.—State V. Rathbone, 100 P.2d 
86, 110 Mont, 225—27 CJ. p 969 note 
72 [b]. 

(2) But in absence of showing by 
accused that he had taken any steps, 
as provided for by statute, to obtain 
authority to kill wild animals that 
were destroying his crop, evidence, 
in a prosecution for hunting deer at 
night with headlight, as to the pre¬ 
vious destruction of hunter’s crop by 


wild animals was not admissible.— 
Doble V. State, 48 S.W.2d 289, 120 
Tex.Cr. 72. 

That accused contributed to fund 
for enforcement of game laws was 
not admissible although prosecution 
depended on circumstantial evidence. 
—Laney v. State, 66 S.W.2d 191, 122 
Tex.Cr. 498, 

Evidence held admissible 

(1) In prosecution for hunting deer 
with artificial light, deer tracks next 
morning near where defendant shot 
at deer.—Galloway v. State, 69 S.W. 
2d 89, 125 Tex.Cr. 624. 

(2) In prosecution for possessing 
deer, contents of accused’s pack sack, 
properly identified.—State v. Smith, 
85 P.2d 661, 197 Wash. 363. 

(3) In prosecution for possessing 
elk meat, objects found in or near 
defendants’ camp, including stew ket¬ 
tle and sacks containing elk ' meat, 
salt, and elk horns.—State v. Evans, 
22 P.2d 496, 143 Or. 603. 

Evidence held inadmissible 
In prosecution for possessing elk 
meat, tracks in trail near defendants’ 
camp four days after arrest where 
there were several trails, and sev¬ 
eral people had been in vicinity aft¬ 
er arrest.—State v. Evans, supra. 

80. Pa.—Commonwealth v. Petra, 28 
Pa.Dist. & Co. 236—Commonwealth 

V. Gould, 18 Pa.r)ist. & Co. 136— 
Commonwealth v. Shoemaker, 8 Pa, 
Dist. St Co. 668. 

27 C.J. p 960 note 73. 

That accused had no gnn, while 
permitting his dog to pursue rabbits 
to be killed by tenant of property, 
was not conclusive of fact that dog 
owner was not taking or pursuing 
rabbits in violation of statute.—State 

V. Mohler, 184 N.B. 298, 44 Ohio App*. 
52. 

Evidence held sniSLoient to sustain 
conviction 

(1) For hunting deer by aid of ar¬ 
tificial light.—Lianey v. State, 56 S. 

W. 2d 191, 122 Tex.Cr. 498. 

(2) For hunting deer during closed 
season.—State v. X40omis, 257 N.W. 
33, 216 Wis. 871. 

(3) For hunting with aid of corn 
and rye in violation of Migratory 
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Bird Treaty Act.—Cochrane v. U. S., 
C.C.A.I11., 92 P.2d 623, certiorari de¬ 
nied 58 S.Ct. 522, 303 TJ.S. 636, 82 L. 
Ed. 1097—Fellows v. U. S., C.C.A.I11., 
92 F.2d 623, certiorari denied 58 S.Ct. 
522, 303 U.S. 636, 82 L.Bd. 1097. 

(4) For killing deer. 

Ala.—^West v. State, App., 6 So.2d 434, 
certiorari denied 6 So. 2d 436, 242 
Ala. 369. 

Okl.—^Byrd v. State, 282 P. 690, 45 
Okl.Cr. 238—Robinson v. State, 258 
P. 1073, 37 Okl.Cr. 438. 

(5) For possession of deer during 
closed season.—State v. Vlsser, 61 P. 
2d 1284, 188 Wash. 179. 

(6) For possession of elk or beaver 
hides.—State v. Prince, 282 P. 907, 
164 Wash. 409—State v. Clark, 228 P. 
840, 131 Wash. 694. 

(7) For possession of fox squirrel 
during closed season.—State v. King, 
Mo.App., 97 S.W.2d 163. 

(8) For possession of muskrat 
skins showing that they had been 
speared.—Cohen v. State, 192 N.W. 
992, 180 Wis. 362. 

Evidence held insufficient to sustain 
conviction 

(1) For hunting deer at night with 
artificial light.—Scott v. State, 208 
N.W. 795, 190 Wis. 238. 

(2) Hunting deer at night with ar¬ 
tificial light, where there was no 
charge on circumstantial evidence.— 
Poteet V. State, 72 S.W.2d 268. 

(3) For possession of quail “for 
more than five days’’ after close of 
season.—^Wise v. State, 144 So. 838, 
25 Ala.App. 276. 

(4) For unlawful carrying of gun 
in closed season.—People v. Smith, 
245 N.W. 502, 260 Mich. 486. 

81. Colo.—People v. Williams, 165 P. 
323, 61 Colo. 11. 

27 C.J. p 960 note 74. 

82. Tex.—Renfroe v. State, 145 S. 
W.2d 883, 140 Tex.Cr. 418. 

83. Ohio.—State v. Mohler, 184 N.EL 
298, 44 Ohio App. 52. 

84L Me.—State v. Bucknam, 34 A. 

170, 88 Me. 386, 51 Am.S.R. 406. 

27 C.J. p 960 note 75, 
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exception of the game law.^S In a prosecution for 
hunting at night with an artificial light, mere pos¬ 
session of an ordinary flashlight was not within the 
terms of the statute making possession of a light 
*'used on or about the head” prima facie evidence 
of guilt.^® The general rule that a defendant may 
be presumed to know that which he might have 
known by the exercise of ordinary care applies in 
a prosecution under the game laws thus, under a 
statute making the possession of muskrat skins 
showing that the muskrats had been speared unlaw¬ 
ful, the state need not prove that defendant exam¬ 
ined the skins or knew that the muskrats had been 
speared, for he may be presumed to know what he 
might have known by the exercise of reasonable 
care when buying the skins.^* 

Trial and proceedings preliminary thereto. The 
rules which govern trials in other criminal cases 
apply to a criminal prosecution for a violation of 
the game laws with respect to questions of law and 
fact,the instructions to the jury,®® and the ver¬ 
dict and findings.®^ The question of the sufficiency 
of the testimony to show legal justification for the 
killing of a wild animal contrary to law is general¬ 
ly a question of fact for the jury.®^ 

Under a statute providing that no person shall 
expose for sale or sell a light fitted for use in hunt¬ 
ing in the nighttime, a ruling of the trial judge 


38 C.J.g. 

that, although the lights in question were sold and 
exposed for sale to be used for lawful purposes, 
accused is guilty because the lights were fitted for 
use in hunting in the nighttime is proper;®® but, 
in a trial for unlawfully possessing a deer’s carcass, 
defendant’s requested ruling that it is not an offense 
to kill a deer unintentionally by collision thereof 
with a motor vehicle and that there was no evidence 
that defendant killed a deer illegally was properly 
refused as immaterial.®*^ The statement of a trial 
judge in his judgment that defendant’s right to hunt, 
since he is guilty of a violation of the game laws, is 
forfeited for a year is of no effect where such for¬ 
feiture, by statute, is automatic on conviction.®^ 

Punishment. The punishment for violations of 
the game laws must be such as is prescribed by the 
applicable statutes,®® whether fine or imprisonment 
or both,®7 and, as in other prosecutions, defendant 
may be committed until payment of a fine.®® To 
such penalties, if excessive, the constitutional provi¬ 
sions against such fines and punishments apply.®® 
A defendant convicted for unlawful possession of 
deer meat during the closed season should be sen¬ 
tenced for violation of the statute prohibiting pos¬ 
session of game during the prohibited period and not 
for violation of a statute prohibiting the possession 
of deer unlawfully acquired.^ The trial court has 
the discretion to consider all the circumstances con- 
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85. Colo.—^People v. Williams, 166 P. 
323, 61 Colo. 11. 

86. Tex.—^Poteet v. State, 133 S.W. 
2d 581, 138 Tex.Cr. 9. 

87. Wis.—Cohen v. State, 192 N.W. 
992, 180 Wis. 362. 

sa Wis.—Cohen v. State, supra. 

89. N.T.—People v. Clair, 116 N.B. 

868, 221 N.T. 108, Lr.R.A.1917P 766. 
27 C.J. p 960 note 79. 
laasrratoxy luttura of doves as 
tion. of law 

In a prosecution for hunting: or 
killingr doves in violation of the Mi¬ 
gratory Bird Treaty Act, where the 
treaty declares doves to be migra¬ 
tory and the evidence fails to es¬ 
tablish that they, or any distinct 
variety of dove, are clearly nonml- 
gratory, such birds are migratory as 
a matter of law, and the Question 
whether or not the particular doves 
hunted or killed may have been mi¬ 
gratory in any particular state can¬ 
not be heard by the Jury.—U. S. v. 
liUmpkin, D.CLGa., 276 F. 580. 

xmiawful possessloii. of mink skins 
during closed season was question of 
fact for the jury.—State v. Drew, 
267 N.W. 681, 217 Wis. 216. 

90k Me.—State v. Snowman, 46 A. 


815, 94 Me. 99, 80 Am.S.R. 380, 60 
D.R.A. 544. 

27 C.J. p 960 note 78. 

Xnstruction held proper 

Under statute warranting a reason¬ 
able search by police ofllcer and 
where facts warranted such search, 
instruction, in pro.secut1on for pos¬ 
sessing elk meat, that fact that of¬ 
ficer lacked search warrant was no 
defense and did not justify resist¬ 
ance was not erroneous.—Slate v. 
Evans, 22 P,2d 496, 143 Or. 603. 
Unstractton held properly refused 
Where killing of pigeons without 
a permit from the game commission¬ 
er made a prima facie case, an in¬ 
struction in the nature of a demurrer 
to the evidence was properly refused. 
—State V. Willers, Mo.App., 130 S. 
W.2d 266. 

91. Pa.—Commonwealth v. Harper, 

* 20 Pa.Dist. 615, 38 Pa.Co. 466. 

92. Mont—State v. Rathbone, 100 P. 
2d 86, 110 Mont 226. 

Evidence STUBBlcient to present jury 
question 

In prosecution for killing of elk 
out of season, evidence that herd of 
elk had damaged defendants prop¬ 
erty, and that such damage, unless 
checked, would amount to virtual 
confiscation of property, was suffi¬ 
cient to present question for jury asi 
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to defense of justification; further, 
evidence that defendant had com¬ 
plained to fish and game commission 
as to damage by elk was sufficient 
to present question for Jury as to 
whether defendant had exhausted 
every reasonably available remedy 
given him under the* law for protec¬ 
tion of his property hy peaceful 
means.—State v. Rathbone, supra. 

93. Me.—Slate v. HU v & Miller Co., 
155 A. 804, 130 Me. 316. 

94. Mass.—Commonwealth v. Worth, 
23 N.B.2d 891, 304 Maas. 313, 125 
A.L.R. 1196. 

95. Tex.—Galloway v. State, 69 S.W. 
2d 89. 126 Tex.Cr. 624. 

96. N.Y.—People v- Chamberlain, 
167 N.T.S. 535, 92 Mlsc. 720. 

Penalty of Innocent offender under 
game law see supra $ 10. 

97- N.Y.—People v. Chamberlain, su¬ 
pra. 

27 C.J. p 960 note 33. 

9^ N.Y.—People v. Chamberlain, su¬ 
pra. 

99- Neb,—McMahon v. State, 97 N. 

W. 1036, 70 Neb. 722. 

27 O.J. p 956 note 89. 

1. Wash.—State v. Bird, 97 P.2d 
1076, 2 Wash.2d 286. 
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nected with the offense in aggpravation of punish¬ 
ment within the statutory direction, 2 as, for exam¬ 
ple, the fact that defendant resisted the attacking 
officer.® In the absence of a general statute pre¬ 
scribing the punishment, if the statute prescribing 
the offense fails to provide a penalty therefor, the 
court is without power to impose one.^ 

Since each muskrat house or den is a distinct hab¬ 
itation, the destruction, or digging into, of a house 
or den constitutes a separate violation under the 
statute, and the penalty prescribed by statute may 
be imposed for each of such acts likewise, where a 
number of traps are unlawfully set, or placed with¬ 
out tags as prescribed by law, although set at the 
same time and in the same community of muskrats, 
the setting or leaving untagged of each trap so un¬ 
lawfully placed or left untagged constitutes a sep¬ 
arate offense and is punishable as such:® Where, 
however, the state could have charged a defendant 
with several offenses in separate counts, each based 
on the taking of a single game bird, and elected to 
charge defendant in one count with the offense of 
taking all the forbidden game, he was charged with 
only one offense and on conviction was subject to 
the imposition of no more than the punishment pre¬ 
scribed for a single offense.^ 
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Where the owners of a marsh plant grain there 
for the purpose of luring wild waterfowl so that 
hunting with knowledge of such bait would be for¬ 
bidden by the Migratory Bird Treaty Act, the court 
may order such marsh closed to the hunting of wa¬ 
terfowl for the season to prevent violations of the 
law.® 

Appeal. An appeal from a conviction in a crim¬ 
inal prosecution for a violation of the game laws 
is governed by the rules relating to appeals in other 
criminal cases, except in so far as such appeal is 
provided for by special statute.® On an appeal from 
a conviction of unlawful possession of game it will 
not be determined whether a seizure of such game 
was lawful.^® Likewise, on an appeal from a con¬ 
viction for failing to report the killing of a deer, 
where defendant admitted failing to report the kill¬ 
ing of a number of deer, besides the one in ques¬ 
tion, and agreed by way of compromise with the 
game warden to pay the fine for a certain number 
of violations if legally liable, and the trial judge 
properly fined defendant for killing the single deer 
in accordance with the charge before him, the ap¬ 
pellate court cannot go beyond the record and com¬ 
pel defendant to pay more than such fine, although 
he has repudiated his agreement.il 


GAME. The term is used in the sense of play or 
sport; also in the sense of that which is pursued or 
taken in hunting, trapping, fowling, or fishing.l 
In the first sense, particularly with reference to pro¬ 
scribed games, the word is defined and games are 
classified under such terms as ^%amc for money/’ 
“game of chance,” '^game of skill,” ^^game played 


with balls and plungers,” *%ame similar to pool,” 
‘^rush game” or ‘‘horse game,” and the like, in the 
C.J.S. title Gaming § 1. 

In the second sense above indicated, “game” and 
various related terms with particular reference to 
game laws are discussed in Fish §§ 1, 26-35, and 
Game §§ 1, 7-15. 


Offense was pnnlslialble as misde¬ 
meanor and not as a gross misde¬ 
meanor.—State V. Bird, supra. 

2. Or.—Slate v. Evans, 22 P.2d 496, 
143 Or. 603. 

3. Or.—State v. Evans, supra. 

4. Pa.—Commonwealth v. Crumley, 
16 Pa.Dist. 334, 34 Pa.Co. 113. 

27 CJ. p 955 note 90. 


5- Pa.—Commonwealth v. Johnson, 
40 Pa.Dist. & Co. 617. 

6. Pa.—Commonwealth v. Johnson, 
supra. 

7- Wash.—State v. Sullivan, 22 P.2d 
56, 172 Wash. 530. 

a. U.S.—U. S. V. Nielsen, D.C.Ohio, 
25 F.Supp. 54. 


9. Tenn.—State v. Sexton, 114 S.W. 
494, 121 Tenn. 35. 

la Mich.—People v. Van Pelt, 90 N. 
W. 424, 130 Mich. 621. 

11. Pa.—Commonwealth v. Haugh, 
12 Pa.Dist. & Co. 795. 

1. Century D. 
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GAMING 

This Title includes wagers and other agreements to risk money or other property on the result of a 
contest or the happening of any uncertain event; nature, requisites, validity, incidents, construction, 
operation, and effect of such agreements in general; rights, liabilities, and remedies of the parties; and 
unlawfully betting, playing games, keeping or frequenting houses or other places for gaming, as public 
offenses, and liability therefor, civil and criminal. 

Matters not in this Title, treated elsewhere In this woiic, see Descriptiv^Word Index 

Analysis 

L IK GENERAL, §§ 1-2 

n. GAMBLING CONTRACTS AND TRANSACTIONS, §§ 3-69 

A. Validity, §§ 3-28 

B. Rights and Liabilities, §§ 29-47 

1. Gambling Transactions Generally, §§ 29-34 

2. Right to Recover Money or Property, §§ 35-41 

3. Speculative Transaction's, §§ 42-45 

4. Equitable Relief, §§ 46-47 

C Procedure, §§ 48-69 

ni PENALTIES AND FORFEITXTRES, §§ 70-79 
rV. CRIMINAL LIABILITY, §§ 80-132 

A. Offenses and Responsibility Therefor, §§ 80-111 

1. In General, §§ 80-83 

2. Gaming, §§ 84-89 

3. Gaming Houses and Cognate Offenses, §§ 90-104 

4. Miscellaneous Offenses, §§ 105-111 

B. Prosecution and Punishment, §§ 112-132 

1. Indictment or Information', §§ 112-124 

2. Evidence, §§ 125-127 

3. Trial, Sentence, and Punishment, §§ 128-132 


Sub-Analysis 
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1. IN GENERAL 


§ 1. Definitions, Descriptions, and Distinc¬ 
tions 

a. In general 

b. Game and terms relating to games 

c. Bet, wager, and terms related thereto 

d. Gambling, gaming, and other terms 

descriptive of acts 

c. Terms descriptive of persons 

f. Terms descriptive of places 

g. Terms descriptive of things used 

h. Terms relating to speculation 

i. Other and miscellaneous words and 

phrases 

a. In General 

The definitions, descriptions, and distinctions of 
terms germane to this title and contained in the 
following subdivisions of this section are limited 
to such terms as used in the criminal law of gaming 
and its kindred offenses and the civil law governing 
gambling transactions. Other meanings that such 
terms may possess are discussed in their proper 
alphabetical sequence elsewhere throughout this 
work. 

b. Game and Terms Relating to Games 

(1) Game 

(2) Classification of games 

(3) Particular games defined or de¬ 

scribed 


(1) Game 

The term “game” is a very comprehensive one which 
may embrace any contrivance or institution which has 
for its object the furnishing of sport, recreation, or 
amusement. 

The term ‘‘game” is a very comprehensive one 
which may embrace any contrivance or institution 
which has for its object the furnishing of sport, 
recreation, or amusement,^ or any sport or amuse¬ 
ment, public or private.^ It may be defined broad¬ 
ly as an amusement or diversion a contest, physi¬ 
cal or mental, conducted according to set rules and 
undertaken for amusement or recreation or for win¬ 
ning a stake;-* a contest for success or superiority 
in a trial of chance, skill, or endurance which may 
be against other players or against an ideal stand- 
ard.5 It includes physical contests, whether of man 
or beast, when practiced for the purpose of decid¬ 
ing wagers, or for the purpose of diversion, as well 
as games of hazard or skill by means of instru¬ 
ments or devices,® but it is not so comprehensive as 
to include everything on which a bet or wager may 
be laid."^ Questions of what arc games within the 
prohibition of particular penal statutes arc consid¬ 
ered infra § 86. 

The term is also used as meaning a single con¬ 
test, or a single match at play.® 

The term “game” or “games” may also be used to 
designate the instrumentalities used in playing 


1. U.S.—Mills Novelty Co. v. U. S„ 
Ct.Cl„ 50 F.2d 476. 477, 

Cal.—Ex parte Williams, 16 P.2d 172, 
173, 127 Cal.App. 424. 

Mass.—Commonwealth v. Theatre 
Advertising Co., 190 N.E. 518, 521, 
286 Mass. 405. 

27 C.J. p 968 note 5 [a]. 

Matters held Included by term 

(1) Betting on horse race.—Sofas 
v. McKee, 124 A. 380. 382, 100 Conn. 
541. 

(2) Dog fight.—Grace v. McElroy, 
1 Allen, Mass., 563. 

(8) Foot race.—Swaggard v. Han¬ 
cock, 25 Mo.App. 596. 

(4) Wrestling game.—Desgain v. 
Wessner, 67 N.E. 991, 161 Ind. 205. 

(5) A machine called “Jig-Saw 
Blow Ball” wfEh a mechanism pro¬ 
ducing a current of air which pro¬ 
pelled a light ball into holes in the 
back panel thereof some of which 
were “live” giving a predetermined 
score and others “dead” allowing no 
score, held a game.—C. R. Kirk & Co. 
V. U. S., Ct.CL, 37 F.Supp. 934, 936. 


Matters held not indnded by term 

(1) Automatic phonographs which 
dispense what is commonly called 
“canned music.”—Garrison v. Duke, 
78 P,2d 1120, 1122, 62 Ariz. 50. 

(2) Horseback riding.—White v. 
Aronson, Mass., 68 S.Ct 96, 97, 302 

U. S. 16. 82 L.Bd. 20, affirming, C.C. 
A., Aronson v. White, 87 F.2d 272, 
vacating, D.C., 13 F.Supp. 913, and 
certiorari granted White v. Aronson, 
67 S.Ct. 794, 301 U.S. 676, 81 L.Ed. 
1336. 

(3) Jig-saw puzzles.—^White v. 
Aronson, supra. 

(4) Knitting for diversion.—White 

V. Aronson, supra. 

2. Conn.—Sofas v. McKee, 124 A. 
380, 381, 100 Conn. 541, quoting 
Corpus Juris. 

27 C.J. p 968 note 3. 

Similar deflnitiou 

A game is any sport.—Lasseter 
V. O'Neill, 186 S.B. 78, 80, 162 Ga. 
826, 49 A,L.R. 1076. 

Public game 

A game held out or given to the 
public.—People v. Poole, 89 N.T.S. 
773, 774, 44 Misc. 118. 
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3. U.S.—White v. Aronson, Mas.s., 58 
S.Ct. 95, 96, .302 U.S. 16, 82 I.,.Ed. 
20, affirming. C.C.A., Aronson v. 
White, 87 P.2d 272, vacating, D.C., 
1.3 F.Supp. 91.3, nnd certiorari 
granted White v. Aron.son, 57 S.Ct. 
704, 301 U.S. 675, 81 L.Kd. 13,36. 

4. U.S.—White v. Aronson, .supra. 

5. Ariz.—Garrison v. Duke, 78 r.2d 
1120, 1122, 52 Ariz. 50. 

Similar definitions 

(1) “Contest for .succe.ss or su¬ 
periority in a trial of chanc**, skill, 
or endurance, or any two or all three 
of these combined.”—State v. Prath¬ 
er, 100 P. 57. 79 Kan. 513, 515, 131 
Am.S.R. 339, 21 D.U.A.,N.S., 23—27 C. 
J. p 968 note 3 [a] (1). 

(2) Other statements see 27 C.J. p 
968 note 3 . [a] (2)-(4). 

8. Conn.—Sofas v. McKee. 124 A. 
380, 381. 100 Conn. 541, quoting 
Corpus Juris. 

27 C.J. p 968 note 4. 

7. Ind.—^Woodcock v. McQueen, 11 
Ind. 14. 

8. Utah.—People v. Sullivan, 33 P. 
701, 9 Utah 195, 198. 
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them,8 and so the word has been defined in its com¬ 
mercial sense to mean the articles or apparatus 
used in playing games.i® 

The word has been contrasted with, or distin- 
gtiished from, “device,”li '‘puz 2 le,”i 2 “race,”l 2 and 
^Vager.”^^ 

The elements necessarily involved in a game are 
competition or contest,^5 and doubtful result^® 

(2) Classification of Games 

Games have been ctassified as games of chance or 
games the result of which is determined entirely or In 
the main part by mere luck or fortuitous circumstance, 
games of skill or games the result of which is dependent 


§ 1 

entirely on superior knowledge, Judgment, adroitness, or 
strength, and mixed games in which the element of 
hazard coexists with the element of the skill or adroit¬ 
ness of the players. 

Games are classified into games of chance, games 
of skill, and mixed games of chance and skill.i7 
Game of chance. The phrase “game of chance,” 
it has been said, is not one long known in the law 
and having therein a settled signification.^® It is a 
game determined entirely or in part by lot or mere 
luck, and in which judgment, practice, skill, or 
adroitness have honestly no office at all, or are 
thwarted by chance; a game in which hazard en¬ 
tirely predominates one in which the result as to 


9. U.S.—^White v. Aronson, Mass., 
58 S.Ct. 95, 96, 302 U.S. 16, 82 L..Ed. 
20, affirming, C.C.A., Aronson v. 
White, 87 F.2d 272, vacating, D.C., 
13 F.Supp. 913, and certiorari 
granted White v. Aronson, 67 S.Ct. 
794, 301 U.S. 075, 81 L.Ed. 1336. 

10. U.S.—Mills Novelty Co. v. U. S., 
Ct.Cl., 50 F.2d 476, 477, 

11. Terms not synonymons 

That a game may be a device is 
not to be disputed; but it cannot be 
said that all devices are games. The 
two terms, that is, ‘‘device*' and 
“game,” are not synonymous,—Conk¬ 
lin V. State, Tex.Cr., 162 S.W.2d 973, 
975. 

12- U.S.—^White V. Aronson, Mass., 
68 S.Ct. 96, 97, 302 U.S. 16, 82 
L.Ed. 20, affirming, C.C.A., Aronson 
V. White, 87 F.2d 272, vacating, 
D.C., 13 F.Supp. 913, and certiorari 
granted White v. Aronson, 67 S.Ct. 
794, 301 U.S, 675, 81 L.,Ed. 1336. 

13. A "race” Is not the egnlvalent 
of "game^*' in all respects; there are 
contests which require skill, endur¬ 
ance, and courage, but which are in 
no sense races.—State v. Hayes, 93 
S.W. 98, 116 Tenn. 40. 

14. U.S.—Boyce v. O'Dell Commn. 
Co., C.C.Ind., 109 F. 758, 761, 

Ind.—^Woodcock v. McQueen, 11 Ind. 
14, 16—McHatton v. Bates, 4 

Blackf. 63, 66. 

■Gist of the distinction 

A wager is not a game; the latter 
is a thing played or done, the former 
is a bet or stake laid on the result of 
the game, and the term “wager” can¬ 
not properly be applied to the act to 
be done or event to happen, on which 
the wager is laid. The wager may be 
illegal, yet the game on which it is 
laid may not be.—^Woodcock v. Mc¬ 
Queen, 11 Ind. 14—27 C,J. p 969 notes 
25. 27. 

15- U.S.—C. R. Kirk & Co. v. U. S., 

Ct.Cl., 37 F.Supp. 934, 936. 

Ariz.—Garrison v. Luke, 78 P.2d 1120, 
1122, 52 Ariz. 60. 

la. Ariz.—Garrison v. Luke, supra. 


17. Iowa.—^Harless v. U. S., Morr. 
169. 

18- N.C.—State v. Gupton, 30 N.C. 
271. 

Utah.—Utah State Fair Ass'n. v. 
Green, 249 P. 1016, 1021, 68 Utah 
251, quoting Corpus Jnxis- 

19. Ala.—Slate ex rel. Green v. One 
50 Fifth Inning Base Ball Machine, 
3 So.2d 27, 28, 241 Ala. 456, quot¬ 
ing Corpus Juris- 

N.Y.—People v. Cohen, 289 N.T.S. 397, 
399, 160 Misc. 10, quoting Corpus 
Juris. 

Tex.—Boatwright v. State, 38 S.W.2d 
87, 89, 118 Tex.Cr. 381, quoting 
Corpus Juris. 

Utah.—Utah State Fair Ass'n v. 
Green, 249 P. 1016, 1019, 1020, 68 
Utah 251, quoting Corpus Jtuds. 

27 C.J. p 968 note 14. 

Similar deftnitious 

(1) A game which “is decided, or 
some advantage therein is lost or 
gained, by the player or some third 
person doing an act which is re¬ 
quired by some rule of the game to 
be done, the result of which is de¬ 
termined by chance and not by the 
skill of the actor, and which is re¬ 
quired to be done because of the acci¬ 
dental character of its consequences, 
to the end that chance may enter as 
an element in the game.”—^Wortham 
V. State. 69 Miss. 179, 182. 

(2) Any sport or amusement in¬ 
volving physical contest, whether of 
man or beast, determined entirely 
or in the main part by mere luck and 
In which judgment, skill or adroit¬ 
ness have no place or else are 
thwarted by chance.—Engle v. State, 
90 P.2d 988, 993, 53 Ariz. 458. 

(3) One in which the element of 

chance predominates over the ele¬ 
ment of skill.—Adams v. Antonio, 
Tex.Civ.App., 88 S.W.2d 603, 605, 

citing Corpus Juris. 

“Gift enterprise” or ‘^gume of ohaaoe” 
To constitute a “gift enterprise” 
or “game of chance” there must be 
the elements of prize, consideration, 
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and chance, chance being the domi¬ 
nating element. 

Utah.—^D'Orio v. Startup Candy Co., 
266 P. 1037, 71 Utah 410, 60 A.L.R. 
338. 

Wash.—^D’Orio v. Jacobs, 276 P. 563, 
151 Wash. 297. 

Tbl Spanish law 

Philippine.—^Reyes v. Martinez, 6 
Philippine 402, 404. 

Games held to be games of ohanoe 

(1) Banca-banca.—U. S. v. Casion, 
37 Philippine 36. 

(2) Betting on a horse race by 
means of a device.—Ex parte Wil¬ 
liams, 16 P.2d 172, 173, 127 CaLApp. 
424. 

(3) “Burro,” a game common in 
the Philippines.—^Reyes v. Martinez, 

5 Philippine 402, 404. 

(4) Card games.—People, on Com¬ 
plaint of Fleming v. Welti, 37 N.Y.S. 
2d 652, 655, 179 Misc. 76—27 C.J. p 
969 note 20 [a] (4). 

(6) Craps.—State v. Le Noir, Ariz., 
130 P.2d 1037. 

(6) “Duplicate bridge”, like any 
other card game, is a “game of 
chance.”—People, on Complaint of 
Fleming v. Welti, supra. 

(7) Game of throwing balls into 
divided box for prizes.—State v. 
Randall, 256 P. 393, 121 Or. 645. 

(8) Keno.—Portis v. State, 27 Ark. 
360—^Trimble v. State, 27 Ark. 366. 

(9) Lottery.—Bell v. State, 5 
Sneed, Tenn., 607. 

(10) Monte.—Lichauco v. Martinez, 

6 Philippine 694. 

(11) Nones y pares.—U. S. v. Con¬ 
cepcion, 37 Philippine 48. 

(12) Pari-mutuel betting on races. 
Fla.—^Pompano Horse Club v. State, 

111 So. 801, 93 Fla. 416, 62 A.L.R. 
51. 

Neb.—State v. Ak-Sar-Ben Exposition 
Co., 236 N.W. 736, 738, 121 Neb. 248 
— State V. Ak-Sar-Ben Exposition 
Co., 226 N.W. 706, 118 Neb, 861. 
Tex.—Coulter v. State, 63 S.W.2d 477, 
481, 122 Tex.Cr. 9. 
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success or failure depends less on the skill and ex¬ 
perience of the player than on purely fortuitous or 
accidental circumstances incidental to the game or 
the manner of playing it or the device or apparatus 
with which it is played, but not under the control of 
the player.20 

Games of chance have been classified into two 
kinds or classes: (1) Where the chances are equal, 
all other things being equal. (2) Where, all other 
things being equal, the chances are unequal not¬ 
withstanding, that is, in favor of one side.^l 

Game of skiLL A game of skill is one in which 
nothing is left to chance, and in which superior 


knowledge and attention, or superior strength, agil¬ 
ity, and practice, gain the victory one in which 
success depends principally on the superior knowl¬ 
edge, attention, experience, and skill of the player 
whereby the elements of luck or chance in the game 
are overcome, improved, or turned to his advan- 

tage.23 

Mixed game of chance and skill, A mixed game 
of chance and skill is a game in which the element 
of hazard prevails, notwithstanding the skill and 
adroitness of the gamesters and the combination 
brought to bear by their understanding and abili- 
ty.24 


(13) Pigreon hole.—Commonwealth 
V. Branham, 3 Bush, Ky.. 1, 

(14) “Pin ball" or “marble game’* 
machines. 

Ala.—State ex rel. Green v. One 5$! 
• Fifth Inning Base Ball Machine, 3 
So.2d 27, 28. 241 Ala. 455, citing 
Corpus Otixis. 

N.J.—^Hunter v. Mayor and Council 
of Teaneck Tp., 24 A.2d 563, 128 
ISr.J.Law 164. 

Tex.—^Adams v. Antonio, Civ.App., 88 
S.W.2d 503, 605, citing Corpus Xuris. 

(16) Poker.—^Kennon v. King, 2 
Mont. 437. 

Poker as mixed game of chance and 
skill see infra note 24 (2), (3). 

(16) Pool.—State v. Jackson, 39 
Mo. 420. 

(17) Baffle.—State v, De Boy, 23 S. 

B. 167, 117 N.C. 702—27 C.J. p 969 
note 20 [a] (12). 

(18) Hondo.—Glascock v. State, 10 
Mo. 508. 

(19) Boulette.—Zaft v. Milton, 126 
A. 29, 31, 96 N.J.Eq. 676. 

(20) Stud poker,—People v, Dubin- 
sky, 31 N.T.S.2d 234. 

(21) Tan tan.—In re Lee Tong, J>, 

C. Or., 18 F. 253, 256, 9 Sawy. 333. 

(22) Throwing dice.—State v, De 
Boy, 23 S.E. 167, 117 N.C. 702. 

(23) Games held within particular 
criminal statutes see infra $ 86. 
0<sanes held not to be games of 

chaaoe 

(1) Baseball.—Mace v. State, 22 
S.W. 1108, 68 Ark. 79. 

(2) Billiards.—^Wortham v. State, 
59 Miss. 179—27 C.J. p 969 note 20 
Cb] (2). 

(3) Burro.—^Reyes y. Martinez, 5 
Philippine 402—^Lichauco v. Martinez, 

6 Philippine 694. 

(4) Checkers or draughts, 

N.C.—State v. Gup ton, 30 N.C. 271, 
Utah.—^D’Orio v. Startup Candy Co., 
266 P. 1037, 71 Utah 410, 60 AL.R. 
338. 

(5) Chess.—State v. Gupton, 30 N. 
a 271, 

(6) Coin-operated slot machini 


wherein mechanical horses race on 
track and which does not dispense 
anything except amusement.—Stouta- 
mlre v. Pratt, Fla., 6 So.2d 248. 

(7) Game or device in which the 
player secures a checker problem by 
punching a board and obtains a prize 
if he solves the problem.—Boat¬ 
wright V. State, 38 S.W.2d 87, 89, 118 
Tex.Cr. 381. 

(8) Horse races or horse racing. 
Ariz.—Engle v. State, 90 P.2d DS8, 

63 Ariz. 468. 

Iowa.—^Harless v. U. S., Morr. 169. 

(9) Pin pool.—State v. Quaid, 10 
So. 183, 43 La.Ann. 1076. 26 Am.S.R. 
207. 

(10) Quoits.—State v. Gupton, 30 
N.C. 271. 

(11) Shooting matches and various 
types of shooting games.—State v. 
De Boy, 23 S.B. 167, 117 N.C. 702. 

(12) Shuffle board.—State v. Bish¬ 
op, 30 N.C. 266. 

(13) Slot machine commonly called 
the “electric eye.’*—^People v. Cohen, 
289 N.T.S. 397, 400, 160 Misc. 10. 

(14) Tenpins,—State v. King, 18 
S.B. 169, 113 N.C. 631—State v. Gup¬ 
ton, 30 N.C, 271. 

(15) The game, practiced in aid of 
fairs and charities, of voting with 
tickets purchased at fixed prices for 
candidates, of whom one in whose 
name the most tickets are voted is to 
receive some article which the whole 
number of tickets pays for.—Dion v. 
St. John Baptiste Soc., 19 A 825, 82 
Me. 319. 

(16) Games held within particular 
criminal statutes see infra § 86. 

ao. N.T.—People v. Cohen, 289 N.T. 
S. 397, 399, 160 Misc. 10, citing 
Corpus Juris. 

21 . Va.—Commonwealth v. Wyatt, 6 
Rand. 694, 27 Va. 694. 

22. N.C.—State v. Gupton, 30 N.C 
271. 

.3. N.T.—^People v. Cohen, 289 N.T. 
S. 397, 399, 160 Misc. 10, 
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Particular games considered 

(1) Checker playing is “game of 
skill.**—D'Orio v. Startup Candy Co., 
266 P. 1037, 71 Utah 410, 60 A.L.R. 
338. 

(2) Chess is a game of skill. 

U.S.—U. S. V. McKenna, D.C.N.T.. 149 
P. 252. 253. 

N.T.—People ex rel. Ellison v. Lavin. 
71 N.E. 753. 755, 179 N.T. 164, 66 
L.R.A 601, 101 Ann.Cas. 65. 

(3) Electric coin-operated machine 
in which player doposit.s five c^nts*. 
whereupon printed questions appear 
which player is required to answer 
within twenty seconds by pressing 
one of several keys designating th- 
alternative answers, one of which is 
correct, and if the answer given Is 
correct pl.ayer is aiitomatienlly 
awarded a cash prize, is n “game of 
skill.**—Rouse v. Sisson, 199 So. 777. 
779, 190 Miss. 276. 

(4) Game in which player secured 
checker problem by punching board, 
and obtained prize if ho solved prob¬ 
lem, held “game of skill". 

Utah.—D*Orlo v. Startup Candy Co., 
supra. 

Wash.—D’Orio v. Jacob.s, 275 P. 663, 
161 Wash. 297. 

(6) Slot machine commonly called 
the ‘‘electric eye" held “game of 
.skill."—People v. Cohen, 289 N.T.S. 
397, 160 Misc. 10. 

(6) Throe card monte has been 
said to be fundamentally a game of 
skill.—State v. Terry, 44 P.2d 268, 
269, 141 Kan. 922, quoting Corpus 
Juris. 

24b. Particular gamss ixboludsd 

(1) Backgammon. 

Or.—^Fleming v. Bills, 3 Or. 286. 
Tenn.—Bell v. State, 6 Sneed 507. 

(2) Five-card stud poker is not a 
“confidence game or swindle** but is 
a game of skill and chance.—State v. 
Terry, 44 P.2d 268, 260. 141 Kan. 922- 

(3) Poker, faro, and other card 
games.—State v. Randall, 266 P. 393, 
394, 121 Or. 645, 
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Games of chance and skill compared and distin¬ 
guished. The law recognizes a difference between 
games of skill and games of chance, the gist of the 
distinction being that games of chance are games 
dependent on chance or luck and in which adroit¬ 
ness has no office at all.^S Games of skill are usual¬ 
ly lawful, while gambling by any species of game 
of chance is generally considered unlawful.^® The 
test of the character of the game is, not whether it 
contains an element of chance or an element of 
skill, but which is the dominating element that de¬ 
termines the result of the game,^^ alternatively, 
whether or not the element of chance is present in 
such a manner as to thwart the exercise of skill or 
judgment.28 It is the character of the game, and 
not the skill or want of skill of the player, which 
determines whether the game is one of chance or 
skill. 2 9 A game of chance does not cease to be 
such because it calls for the exercise of skill,20 nor 
does a game of skill cease to be such because at 
times its result is determined by some unforeseen 
accidental 

(3) Particular Games Defined or Described 

The Judicial definitions and descriptions of particular 
games which have been considered In connection with 
the law relating to gaming ordinarily, in the absence of 
express statutory definitions, follow the common ac¬ 
ceptation. 

Adverto-share. A game wherein the player se¬ 
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cures a checker problem by punching a board, and 
obtains a prize if he solves the problem in accord¬ 
ance with stipulated conditions.22 

Baccftra or Baccarat. A French game of cards 
played by any number of betters and a banker who 
covers all stakes deposited. Two or more cards are 
dealt each player, and the individual bets are decidr 
ed by comparing the count held by each better with 
that held by the banker, court-cards counting ten 
each, and the others according to the spots. The 
counts range in series of 9, 19, 29 or 8, 18, 28 etc., 
a nine beating any other count. In America, court- 
cards and tens are not counted.22 As ordinarily un¬ 
derstood in England, Baccarat comprises two 
forms: (1) Baccarat Chemin de Fer. (2) Bac¬ 
carat Banque.2l 

Backgammon. A game played with dice and thir¬ 
ty pieces, called men, upon a board or table, pe¬ 
culiarly marked.25 

Bagatelle. One of the type of ‘'pin ball games” 
and, when adapted for commercial use, it consists 
of a cabinet with a glass top, under which lies a 
board having a plurality of holes therein and car¬ 
rying a number of outstanding pins, with a pro¬ 
jector located on one side of the board for shoot¬ 
ing or projecting balls over the board, and a floor 
upon which the balls drop.26 It is said to be old 
and well known and prevalent in Italy and Rus- 


25. N.C.—state v. Gupton, 30 N.C. 
271. 

ae. N.C.—state V. Abbott, 11 S.E.2d 
639, 218 N.C. 470, followed In State 
v. Brown, 11 S.B.2d 645, 218 N.C. 
480, State v. Rogers, 11 S.E.2d 546, 
218 N.C. 481, State v. Moseley, 11 
S.E.2d 646, 218 N.C. 481, State v. 
Davis, 11 S.B.2d 646. 218 N.C. 482 
and State v. Mills, 11 S,E.2d 647, 
218 N.C. 482. 

"The earliest case on this subject 
Is that of State v. Gupton. 30 N.C. 
271, where the distinction between 
games of chance and those of skill 
was fully discussed."—People v. Ba¬ 
vin, 71 N.E. 753, 179 N.T. 164, 170, 66 
L.R.A. 601, 1 Ann.Cas. 166. 

27- Ala.—State ex rel. Green v. One 
60 Fifth Inning Base Ball Machine, 
3 So.2d 27, 28, 29, 241 Ala. 455. 
Citing Ccrpits Juris. 

Ariz.—Engle v. State, 90 P.2d 988, 
993, 63 Ariz. 468, citing Corpxu 
Juris. 

JNT.Y.—People on Complaint of Flem¬ 
ing V. Welti. 37 N.Y.S.2d 662, 666, 
179 Misc. 76, quoting Corpus Juris. 
27 C.J. p 969 note 22. 

« 

22. Ala,—State ex rel. Green v. One 
60 Fifth Inning Base Ball Machine. 
3 So.2d 27, 28, 241 Ala. 456, citing 
Corpus Juris. 


Ma.ss,—Commonwealth v. Plissner, 4 
N.E.2d 241, 296 Mass. 457. 

29. Ariz,—Engle v. State, 90 P.2d 
98S, 993, 53 Ariz. 468, citing Cor¬ 
pus Juris. 

N.Y.—People, on Complaint of Flem¬ 
ing V. Welti, 37 N.Y.S.2d 662, 565, 
179 Misc. 76, quoting Corpus Juris. 
27 C.J. p 969 note 21. 

Siiuilarly expressed 
That one player may be less skill¬ 
ful or that one game may be more 
difficult does not make it game of 
chance,—^D’Orlo v. Startup Candy Co., 
266 P. 1037, 71 Utah 410, 60 A.L..R. 
338. 

30. N.Y.—People on Complaint of 
Fleming v. Welti, 37 N.y.S.2d 552, 
555, 179 Misc. 76. quoting Corpus 
Juris. 

27 CJ. p 969 note 23. 

31. N.Y.—People ex rel. Ellison v. 
Bavin, 71 N.E. 753, 755, 179 N.Y. 
104, 66 B.R.A. 601, 101 AnnuCas. 66. 

27 C.J. P 969 note 24. 

ChavLoe may affect the result 

"Superiority of skill is not always 
successful—"the race is not necessar¬ 
ily to the swift. Sometimes an over¬ 
sight, to which the most skillful is 
subject, gives an adversary the ad¬ 
vantage; or an unexpected puff of 
wind, or an unseen gravel in the way, 

^7 


may turn aside a quoit or a ball and 
make it come short of the aim. But 
if those incidents were sufficient to 
make the games, in which they may 
occur, games of chance, there would 
be none other but games of thai 
character. . , , The incidents 

mentioned, whereby the more skilful 
may yet be the loser, are not inher¬ 
ent in the nature of the games. In¬ 
attention is the party^s fault, and not 
his luck; and the other ob.stacles, 
though not perceived nor anticipated, 
are occurrences in the course of na¬ 
ture and not chances."—Engle v. 
State, 90 P.2d 988, 093, 63 Ariz. 458. 
quoting Corpus Juris—27 C.J. p 069 
note 24. 

32. Alaska.—U. S. v. Frodenberg, s 
Alaska 251. 

Tex.—Boatwright v. State, Cr., 38 S. 
W.2d 87, 88. 

33. Century D. 

34u Stroud Jud.D. 

35. Ala.—Wetmore v. State, 66 Ala. 
198, 199. 

As a mixed game of chance and skill 
see supra note 24 (1). 

As not constituting "game played 
with dice" within the prohibition 
of a gaming statute see infra $ 86. 

36. U.S.—Higby v. A. B. T. Mfg. 
Co., C.aA.IlL, 93 F.2d 73. 
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sia.®^ It is also referred to as ''pigeon hole game”^^ 

and "tivoli.”39 

Banking game and cognate terms- A "banking 
game” may be defined as a game conducted by one 
or more persons where there is a fund against 
which everybody has the right to bet, the bank tak¬ 
ing all that is lost by the betters and paying out all 
that is won by them or all save a percentage which 
it keeps.^0 it is essentially a game of the one 
against the many;^^ and the banker or exhibitor 
must be interested in the result.^^ Sometimes a 


banking game has been said to be synonymous with 
"banking house/^3 it is distinguished from other 
games in which the participants bet and settle with 
one another.44 In the following notes cases are 
cited in which particular games are discussed from 
the standpoint of whether they are to be consid¬ 
ered banking games,or are not to be so consid¬ 
ered.^® 

The person who conducts a banking game has 
been called the "banker.”^ 

"Banking house” has been said generally to mean 


The essential features of '‘bagra- ‘ 
telle” grames are a table or playing 
surface with holes or pockets into 
which balls put in motion by the 
player may drop, and with pins or 
arches to deflect or Impede the direc¬ 
tion and speed of the balls.—Silfen 
V. City of Chicago, 19 N.E.2d 640. 299 
IlLApp. 117. 

37- U.S.—Higby v. A. B. T. Mfg. Co., 
C.C.AI11., 93 P.2d 73. 

38. Ill.—Silfen v. City of Chicago, 19 
N.E.2d 640. 299 Ill.App. 117. 

39. U.S.—Higby v. A B. T. Mfg. Co., 
C.C.AI11, 93 F.2d 73. 

40. Cal,—^Ex parte Lowrie, 186 P. 
421, 43 CaLApp. 564. 

27 C.J. p 970 note 30. 

Other definitions 

(1) A game in which one person 
keeps or exhibits the game, and bets 
against all comers.—Cummings v. 
State, Tex.Cr,, 72 S.W. 395, 396. 

(2) A game, although it involves 
alleged element of skill, in which 
the proprietor or operator takes all 
comers, and bets prize in money or 
property against the players, who, 
Individually or collectively, bet on 
their own playing or that of one 
another, so that, if they lose, the 
money goes to the operator.—Capel 
V. Molony, 97 So. 596, 696, 164 La. 
420. 

(3) Banking game is a gambling 
game at which money is bet or haz¬ 
arded.—State V. Singley, 197 So. 218, 
196 La. 519. 

(4) Other similar statements see 
6 C.J. p 1182 note 74 [a]—27 CJ. p 
970 note 30 [a]. 

41- La.—State v. Rabb, 67 So. 1008, 
130 La. 370, 374. 

Tex.—Cummings v. State, Cr., 72 S. 
W. 396, 396. 

6 C.J. p 1182 note 74 [a] (1)—27 CJ. 
p 970 note 30 [a] (1). 

40. Ark.—Tully v. State, 114 S.W. 
920, 921, 88 Ark. 411. 

43. Lia.—State v. Hunter, 30 So. 261, 
106 La. 187—State v. Markham, 15 
La-Ann. 498—^New Orleans v. Mil¬ 
ler, 7 La.Ann. 661. 

“Banking house” generally as a place 
where gaming is carried on with 


capital always ready to Play see 
infra notes 48, 4J9; and within the 
purview of gaming statutes see in¬ 
fra §§ 90, 91. 

44. La.—State v. Rabb, 67 So. 1008, 
130 La. 370, 374. 

Tex.—Bird v. State. 148 S.W. 738, 
66 Tex.Cr. 611. 

45. Held **banlring games” 

(1) Dice games in which one per¬ 
son sits behind the table and takes 
all the bets of the persons playing on 
the outside, tTie dice being thrown by 
the parties alternately.—Paucett v. 
State, 79 S.W. 648, 46 Tex.Cr. 113, 115 
—27 C.J. p 970 note 30 [m] (2), (3). 

(2) Faro is a banking game. 

La.—Slate v. Behan, 37 So. 714, 113 
La. 754, 760. 

R.I,—State V. Bradley. 149 A. 863, 61 
R.I. 4. 

27 C.J. p 970 note 30 [e]. 

(3) Keno, when kept or exhibited 
by one person, that all who wish lo 
do so may gamble at it, is a banking 
game.—Miller v. State, 48 Ala. 122— 
27 C.J. p 970 note 30 [f]. 

(4) Monte. 

La.—State v. Reuter, 86 So. 782, 783, 
148 La. 245. 

Puerto Rico.—People v. Ortiz, 19 
Puerto Rico 1076. 

27 C,J. p 970 note 30 Cg3. 

Within particular statutes see infra 

§ 86 . 

(5) Poker may be a banking game 
when played under the conditions of 
a banking game.—People v. Ortiz, su¬ 
pra. 

(6) Razzle-dazzle has been held to 
be a banking game.—Ex parte Low¬ 
rie, 185 P. 421, 43 CaLApp. 664. 

(7) Rondo is a banking game.— 
Randolph v. State, 9 Tex. 621, 623. 

(8) Roulette.—^Brown v. State, 10 
Ark. 607. 

(9) A slot ma.chine which pays 
money to a player who wins out of 
all the deposits of the previous play¬ 
ers, and which plays against any 
and all players who choose.—Terri¬ 
tory V, Jones, 99 P. 338, 341, 14 N.M. 
579, 20 L.R.A,N.S., 239, 20 Ann.Cas. 
128—27 C.J. p 970 note 30 HI. 

(10) Taking bets from all comers 
on horse races run in other states 


and paying them on the basis of the 
odds established by the pari-mutuel 
machines at the tracks where such 
races were run held to constitute a 
banking game.—^Engle v. State, 90 P. 
2d 988, 992, 53 Ariz. 468, citing Cor¬ 
pus Juris. 

(11) Turkey raffle characterized as 
a banking or table game and not a 
raffle.—Dalton v. State, Tex.Cr., 74 
S.W. 25. 28. 

46. Held not ‘'banking games” 

(1) Dice games, including craps, 
when played by one man throwing 
dice, and betting on certain numbers, 
while another bets against him, with¬ 
out the intervention of any third per¬ 
son. will not constitute a banking 
game. 

La.—State v. Rabb, 67 So. 1008, 130 
La. 370. 

Puerto Rico.—People v. Ram.sey, 8 
Puerto Rico 112. 

27 C.J. p 970 note 30 [d]. 

(2) Operating a pari-mutuel ma¬ 
chine.—Engle V. State, 90 P.2d 088, 
992, 63 Arlz. 458—MeCnll v. State. 
161 P. 893, 18 Ariz. 408, Ann.Oas. 
1918A 168. 

(3) Poker game as ordinarily 
played for pot without “bank” or 
banker. 

R.I.—State V. Bradley, 149 A. 863, 51 
R.I. 4. 

Tex.—Gillen v. State. Cr., 66 S.W. 48. 

(4) Rondo hold not banking game. 
—State V. Hawkins, 15 Ark. 259. 

47. Cal.—People v, Carroll, 22 P. 
129, 80 Cal. 163. 

Ky.—Commonwealth v. Burns, 4 J.J. 
Marsh. 177. 

Tex.—Bird v. State, 148 S.W. 738, 66 
Tex.Cr, 611. 

Functions desoxibed 

“The owner of the banking game 
is one against the many, and, of 
course, takes all bets that are offered 
on his game or bank; he can not bet 
at his own bank, but accepts the bets 
of those who are hotting at It. In 
one sense of the term, of course, he 
is betting, because he accepts the 
bets of the other, but this idea does 
not obtain where the banker is ex¬ 
hibiting his gaming bank or table.”— 
Vinson V. Staie, 124 S-W- 662, 58 Tex. 
Cr. 47, 48. 
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a place where gaftibling is carried and, more 
specifically, a house carrying- on a game of chance 
which has capital always ready to play, whether the 
capital is owned or furnished by the house, or made 
up at the time by the players.^^ 

The term “bank*' is sometimes used to designate 
a fund of money, a property, or a credit offered to 
be staked on all bets which others may choose to 
make against the banker on the game which he 
shall exhibit to entice bets;’®^ the fund which is pro¬ 
vided for the purpose of operating a banking 
game.51 To constitute a bank, there must be a 
fund of money offered and ready to be staked on 
all bets which others may choose to make against 
the banker on the game which he keeps or exhib- 
its.52 This element is the distinguishing feature be¬ 
tween a bank and a gaming table, and is perhaps 
the only difference between them.53 However, 
some game, such as roulette, may combine all the 
qualities of a table and bank.54 

Beano. A game of the same general class as 
“Tango” or “Tango games” defined and described 
infra notes 16-18. 

Billiards. Any of several games played on an 
oblong table, surrounded by an elastic ledge or 
cushions, with balls which are impelled by a cue; 
in most games three balls are used, a red, plain 
white, and spot white an indoor game of skill, 
played on a rectangular table, and consisting in 
driving small balls with a stick called a cue either 
against one another or into pockets; the principal 


§ 1 

games are billiards proper, pyramids, and pool, and 
from these spring a variety of others;®® also, al¬ 
though perhaps less accurately, a game played on a 
rectangular table covered with a green cloth with 
small ivory balls, which the player aims to drive 
into hazard nets or pockets at the sides and comers 
of the tables by impelling one ball against another 
with maces and cues, according to certain rules of 
the game.®*^ The word “billiards” has not been re¬ 
garded as a generic term broad enough to cover 
any game that may be played upon a billiard table; 
but it seems that the word should be construed in 
its ordinary sense, as it is commonly understood, 
and not to include a game commonly known, not by 
that name but by another,®® hence it is distinguished 
from “fifteen-ball pool,”®® “pin pool,”®® and 
“pool.”«i 

Bingo. A game of the same general class as 
“Tango” or “Tango games” defined and described 
infra notes 16-18. 

Blackjack. A game of cards, also called “vingt 
et un” [twenty-one]; also a variety of hearts in 
which the jack of spades counts as ten hearts.®® 

Burro. A common game among the Filipinos, 
generally regarded as a mere parlor game, and so 
contrasted with “monte.”®® 

Chemin de Per. See Baccara or Baccarat supra 
note 34. 

Chess. Purely a game of skill and not of 
chance.®^ 


<*Baiiker or oxhnjltor** 

Tho fact merely that the owner of 
the table or other device plays in 
the game with the other gamblers 
does not make him interested in the 
game as banker or exhibitor.—Tully 
V. State, 114 S.W. 020, Ark, 411, 
413. 

48. La.—State v. Singley, 107 So. 
218, 195 Lia. 519. 

49. La.—^State v. Hunter, 30 So. 261, 
106 La. 187—^State v. Markham, 15 
La.Ann. 498. 

50. Ky.—Commonwealth v. Burns, J. 
J.Marsh. 177, 181, 

5L CaL—People v. Carroll, 22 P. 129, 
80 Cal. 153. 

Ky.—Commonwealth v. Burns, 4 J.J, 
Marsh. 177, 181. 

52. Tex.—^Stearnes v. State, 21 Tex. 
692, 698—^Webb v. State, 17 Tex. 
App. 205, 206. 

53. Tex.—Stearnes v. State, 21 Tex. 
692—Webb v. State, 17 Tex.App. 
205. 

Distinction disenssed 

(1) The terms '‘gaming-table” and 
the “bank” do not necessarily mean 
the same thing. A table may be a 


gaming table without being a bank.— 
Webb V. State, supra. 

<2) “The distinction drawn be¬ 
tween a banking game and exhibit¬ 
ing a gaming table is that where the 
player bets or pikes at the exhibitor's 
game, and does not participate in 
the dealing or playing, it is a bank¬ 
ing game; if the player in addition 
to betting or piking at the game, al¬ 
so deals or participates in playing 
the game, it is a gaming table.”— 
Bird V. State, 148 S.W. 738, 66 Tex. 
Cr. 611, 624. 

Phrase ‘^gaming table or bank” in¬ 
cludes a faro bank, it being immate¬ 
rial whether it is included in the 
terms “gaming table” or gaming 
“bank."—State v. Whitworth, 8 Port, 
Ala., 434. 

54. Tex.—Stearnes v. State, 21 Tex. 
692. 

55. Hawaii.—Territory v. Teshlta, 
27 Hawaii 587, 590, 591. 

“Billiard table" defined see infra sub¬ 
division g of this section note 87. 
56- Hawaii.—Territory v. Teshlta, 
supra. 

57. Ky.—Commonwealth v. Monte- 
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donico, 6 Ky.L. 654, 13 ICy.Op. 347, 
348. 

Similarly expressed 

A game played on a table having 
pockets at the sides and corners of 
the table.—Sikes v. State, 67 Ala. 77, 
80. 

58. Ind.—Squler v. State, 66 Ind. 317. 

59. Ind.—Squier v. State, supra. 

ea Tex.—Smith v. State, 17 Tex. 

191. 

6L Hawaii.—Territory v. Teshita, 27 
Hawaii 287, 291, 292. 

Ind.—Squier v. State, 66 Ind. 317. 
Tex.—Smith v. State, 17 Tex. 191, 

192. 

The game of bllUards is played 
with three or four balls, and is in 
many respects unlike the game of 
pool.—Commonwealth v. Montedoni- 
co, 13 Ky.Op. 347, 348, 6 Ky.L. 664, 

62. Webster New IntD. 

63. Philippine.—Lichauco v. Marti¬ 
nez, 6 Philippine 694, 597—^Reyes 
V. Martinez, 6 Philippine, 402, 404. 

64. N.Y.—People ex rcl. Ellison v. 
Lavin, 71 N.E. 753, 756. 179 N.T. 
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Chuck Luck or CJmck-a-Luck. A game of chance 
on a bank;65 also a banking game played with three 
dice by persons betting that a certain nf^mber will 
appear on one or more of the dice, that the sum 
thereof will make a certain number, or that all 
three will turn up alike;®® and said to be similar to 
the game of “craps/’'®^ 

Cockfighting, The matching of gamecocks.®® 

Crack-Loo or Crack^or-Loo, A game played by 
two or more persons tossing up a coin and letting 
it fall upon the floor, the one whose coin falls and 
remains nearest a crack in the floor being the win¬ 
ner.®® 

Craps, A well known game of chance played 
with dice;*^® usually played with two dice;^! a game 
which is played by one man taking two dice in his 
hand and throwing them on the table; the man who 
throws bets on seven and eleven to win, and the 
other person bets against him; first one and then 
another will throw the dice;'^^ the throwing of dice 
for certain numbers.^® It is said to be similar to 
“diuck-a-luck,” see supra note 67. The game is 


also known as "a head and head gamc,”^^ and 

“oontz.”75 

Drawing, A game of chance.7® 

Euchre, A game at cards in which a player or 
side not taking at least three tricks in a hand in 
which he has declared the trump suit fails to score 
or is euchred. 7 7 

Faro, A gambling game of cards in which the 
players bet against the dealer on the order in which 
cards will run when taken from the top of a pack.78 

Head and head game. Another name for the well 
known game of craps see supra note 74. 

Jack pot. A name applied to a game played with 
cards.7® 

Keno, This is a gaming bank or gambling device, 
at which money or property may be won or lost;®® 
a game which stops and a player wins when he has 
five numbers in a row on a card purchased by him 
corresponding with numbers on balls drawn from a 
globe, or other receptacle.®^ It is said to resemble 


164, 66 L.R.A. 601, 101 Ann.Cas. 

65. 

N.C.—State v. Gupton, 30 N.C. 271, 
274. 

See also supra note 23 (2), and 14 
C.J.S. p 1103 note 63. 

65. Ga,—Archer v. State, 69 Ga. 767. 
Ky.—Montee v. Commonwealth, 3 J.J. 

Marsh. 132. 

66. Ariz.—State v. Le Noir, 130 P.2d 
1037. 

67. Ariz.—State v. Le Noir, supra. 

68. Standard D. 

As a game 

"My own opinion Is, that while 
horse-racing and cock-fighting may 
be classed generally, as games, in 
the sense that they are amusements, 
diversions or sports; yet they are 
not such games as are commonly un¬ 
derstood may he ‘played at.’ ”—State 
V. Williams, 36 Mo.App. 541, 649. 

As cruelty to animals see Animals S 
70 h; as not ejusdem generis with 
"baseball" see 9 C.J.S. p 1654 note 
39; and as an offense see infra § 
86 . 

.69. Tex.—^Donothan v. State, 66 S. 
W. 781, 43 Tex.Cr. 427, 428. 

70. Ga.—Sims v. State, 67 S.E. 1029, 
1 Ga.App. 776, 777. 

Tex.—^Nicholson v. State, 71 S.W. 969, 
44 Tex.Cr. 434. 

As banking game see supra notes 45 

(1), 46 (1). 

As game of chance see supra note 19 
(5). 

.As an oftezvse see infra $ 86. 

71. Ariz.—State v. Le Noir, 130 P.2d 
1037. 

,78. Tex.—Cummings v. State, Cr., 72 


S.W. 395, 396—Chappell v. State, 11 
S.W. 411, 27 Tex.App. 310, 312. 
Similarly expressed 

(1) A gambling device played with 
dice upon a table.—^White v. State, 
76 N.E. 654, 555, 57 Ind.App. 95. 

(2) Other statements see 27 C.J. p 
971 note 65 [a] (2), (3). 

Method of playixLg described 
Tex.—Morton v. Provident Nat. Bank, 
93 S.W. 189, 42 Tex.Civ.App. 164, 
169—Chappell v. State, 11 S.W. 411, 
27 Tex.App. 310, 314. 

No maohinery or implements need be 
used 

Ky.—Commonwealth v. Kammeror, 13 
S.W. 108, 11 Ky.L, 777, 778. 
Table not essential 
Tex.—Chappell v. State, 11 S.W. 411, 
27 Tex.App. 310, 314. 

See also Crap Table infra subdivi¬ 
sion g of this section note 91. 

73. N.Y.—^People v. McDermott, 97 
N.Y.S. 901, 111 App.Div. 380, 381. 

'^Shooting craps” 

The vernacular descriptive of the 
game is "shooting craps."—Sims v. 
State. 67 S.E. 1029, 1 Ga.App. 776, 
777. 

74. Tex.—rPaucett v. State, 79 S.W. 
548. 46 Tex.Cr. 113, 115. 

75. Ky.—Commonwealth v. Ham¬ 
merer. 13 S.W. 108. 11 Ky.L. 777, 
778. 

74 Mo.—State v. Bruner, 17 Mo. 
App. 274, 276. 

77. Webster New Int.D. 

78. R,I.—State V. Bradley, 149 A. 
863, 51 R.I. 4. 

As banking game see supra note 45 

( 2 ). 
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Game described 

"The dealer and his antagoni.st 
stake equal sums of money, each 
upon a certain card; another pack 
is dealt off alternately, one to the 
dealer, one to the player, until the 
card bet upon comes out; the side 
to which it falls wins the money 
staked."—State v. Smith, 2 Yorg., 
Tenn. 272, 281. 

There are two essentials and vari¬ 
ous accessories to the game; "the 
essentials are the 'dealer’s box' and 
the ‘lay-out’, the latter being a lioard 
commonly covered with green cloth 
to which the entire spade suit Is af¬ 
fixed In a certain order.”—State v. 
Williams, 167 P. 957, 62 Mont. 369, 
370. 

Betinires a "bank” 

TI.I.—State V. Bradley, 149 A. 863. 
51 R,!, 4. 

79. Tex.—Donathan v. State, 66 S.W. 
781, 43 Tex.Cr. 427, 428. 

80- Ark.—Trimble v. State, 27 Ark. 
355, 359. 

27 aJ. p 972 note 63. 

As banking game see supra note 45 

(3). 

As game of chance see supra note 19 

( 8 ). 

Origin and purpose 
"It is an invention or device of 
modern date, ingeniously contrived to 
evade the law against gaming and 
lotteries."—^Portis v. State. 27 Ark. 
360, 361. 

81. Game described in. detail 
Ala.—Miller v. State, 48 Ala. 122, 
126. 

Ark.—Portis v. State, 27 Ark, 360, 
363. 

Oa,—Brown v. State, 40 Ga, 689, 690. 
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a lottery, and in some respects a raffle, ^2 not to 
resemble faro or roulette.^^ 

Loto or Lotto. . Generally a parlor game of 
chance played with cards and disk, like “keno’^ 
above defined.^'^ 

Monte. A game played with cards,S5 in which 
the players bid or bet money against the house or 
bank.Sfi 

.Nones y Pares. Literally “Odds and evens,a 
game played with cues, balls, and pins upon a bil¬ 
liard or pool table.S7 

Oontjs. A game played with two dice,^8 being an¬ 
other name for “craps” see supra note 75. 

Pico. A gambling game similar to keno,^^ de¬ 
fined above. 

Pigeon hole or pigeon hole game. • See Bagatelle 
supra note 38. 


Poker. Any one of various card games in which 
players bet on the value of their hands to win a 
pool.®® It has been described as the great, or well 
known, American game;®i it is played with cards, 
and, usually with chips, for diversion or gain,^- 
each person generally playing for himself.^^ There 
are several kinds of poker, such as “draw poker, 
“senate poker ''straight poker” and “stud” or 
“studhorse” poker but a slight variation in name 
or mode of playing does not prevent a game from 
being “poker” where it is decided on. a showing of 
cards by the same high cards and combinations of 
cards, pairs, threes, etc., as in common poker.^^ 

Policy. A form of gambling in which bets arc 
made on numbers to be drawn by lottery a meth¬ 
od of gambling by betting as to what numbers will 
be drawn in a lottery it is in the nature of a bet, 
wager, or insurance on drawing of numbers in 
which the player selects his own number, or series 
of numbers as the winning combination.^ “Policy” • 


82. Ga.—Brown v. State, supra. 

83. Ga.—Brown v. State, supra. 

84. Mo.—State v. Foster, 2 Mo. 210 
—Lowry v. State, 1 Mo. 722. 

85. Tex.—Pruitt v. State, 109 S,W. 
171, 53 Tex.Cr. 316. 

86. La.—State v. Reuter, 86 So. 782, 
783, 148 La, 245. 

As banking game see supra note 45 

(4) . 

As game of chance see supra note 
19 (10). 

*‘Three-card Monte” defined see in¬ 
fra notes 23-25. 

87. Philippine.—U, S. v. Hilarioi 24 
Philippine 392. 

As game of chance see supra note 19 

( 11 ). 

88. Ky.—Commonwealth v. Kam- 
meror, 13 S.W. 108, 11 Ky.L. 777, 
778. 

89. .^rk.—Euper v. State, 36 Ark, 
629, 631. 

90. Kan.—State v. Terry, 44 P.2d 

258, 259, 141 Kan. 922, citing Cor¬ 
pus Juris. 

91. Ga.—Sims v. State, 67 S.E. 1029, 
1 Ga.App. 776. 

Kan.—State v. Terry, 44 P.2d 258, 

259, 141 Kan. 922, quoting Corpus 
Jtiris. 

Or.—State v. Randall, 256 P. 393, 394. 
121 Or. 646. 

92. Ga.—Sims v. State, 67 S.B. 1029, 
1 Ga.App. 776, 777. 

Kan.—State v. Terry, 44 P.2d 258, 
.259, 141 Kan. 922, quoting Corpus 
Juris. 

27 C.J. p 972 note 72. 

As game of chance see supra note ID 
(15). 

As banking game see supra notes 45 

(5) . 46 (3). ■ j 


Betting described 

When one player has bet, those fol¬ 
lowing must equal his bet ("see” or 
”caH” him), increase the bet (“raise 
him”), or drop out of the game for 
that hand.—State v. Terry, 44 P.2d 
258, 259, 141 Kan. 922. 

93. Mo.—Laytham v. Agmew, 70 Mo. 
48, 49. 

94. Ark.—Flynn v. State, 34 Ark. 

441. 

Kan.—State v. Terry, 44 P.2d 258,. 
259, 141 Kan. 922, quoting Corpus 
Juris. 

well recognized grambllng game 
La.—Lake Charles v. Marcantel, 61 
So, 106, 125 La. 170, 175—Shreve¬ 
port V. Bowen, 40 So. 859, 116 La. 
522, 523. 

Also described as ‘^common poker” 
and ^straight poker” 

Ark.—Flynn v. State, 34 Ark. 441, 

442. 

95. Kan,—State v. Terry, 44 P.2d 
258, 259, 141 Kan. 922, quoting 
Corpus Juris. 

Game described in detail 
Tex.—Hairston v. State, 30 S.W. 811, 
34 Tex.Cr, 346. 

96. ICin.—State v. Terry, 44 P.2d 
258, 259, 141 Kan. 922, quoting Cor- 
pus Juris. 

“Straight poker"' is but another 
name for “common poker” and “draw 
poker.”—^Flynn v. State, 34 Ark. 441. 

XU stud poker all cards but the 
first are dealt faoe up and the bet- 
tifig usually begins after the second 
round is dealt.—State v. Terry, 44 P. 
2d 358, 259, 141 Kan. 922. 

J7, Axic.—Flynn v. Stq-te, 34 Ark. 
441. 


Kan.—State v. Terry, 44 P.2d 268, 
259, 141 Kan. 922, quoting Corpus 
Juris. 

98. Mo.—State V. Cronin, 88 S.W. 
604, 606, 189 Mo. 663—State v. Wil- 
kerson, 70 S.W. 478, 170 Mo. 184, 
192. 

99. Conn.—State v. Carpenter, .22 A. 
697, 60 Conn. 97, 102. 

Method of playing 

(1) Person’s wishing to play pay 
the dealer or banker a sum of mon¬ 
ey, usually from five to fifty cents, 
and at the same time select two, 
three, or four numbers, from one to 
seventy-eight. If the player selects 
two numbers it is called a “saddle.” 
If he selects three it is called a 
“gig.” If he selects four it la called 
a “horse.” If all the numbers select¬ 
ed by the player come out in the 
drawing, he wins a certain amount 
from the policy dealer. In the case 
of a “gig,” or three numbers, if the 
player wins he receives ten dollars 
for five cents; in the case of a “sad¬ 
dle,” the odds are proportionately 
less; in the case of a “horse,” pro¬ 
portionately greater.—People v. El¬ 
liott, 41 N.W. 916, 74 Mich. 264, 266, 
16 Am.S.R. 640, 3 L.R.A. 403. 

(2) Other descriptions. 

Kan.—State ex rel. Kellogg v. Kan¬ 
sas Mercantile Ass'n, 25 P. 984, 985, 
46 Kan. 351, 11 L.R.A. 430, 23 Am.S. 
S.R. 727. 

N.Y.—^Wilkinson v. Gill, 74 N.T. 63, 
67, 30 Am.R. 264. 

1- N.Y.—People v. Kravitz, 28 N.Y. 
S.2d 938, 262 App.Biv. 911, reversed 
on other grounds 41 N.E.2d 61,, 287 
N.T. 476, certiorari denied Kravitz 
. V. People of. State of Now, Yorli^ 
63 S.Ct. 71. 
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as lottery see the C.J.S, title Lotteries § 10, also 38 
C.J. p 298 note 28. 

PooL The game of pool, in contradistinction to 
the betting or wagering term ^‘pool,” treated in the 
following subdivision of this section, has been de¬ 
fined as a game played by two or more persons, on 
a billiard table with six pockets a branch or kind 
of billiards; also a game at billiards in which each 
of the players stakes a certain sum, the winner tak¬ 
ing the whole one of the various games played on 
a six pocket billiard table ,*^ more specifically, pocket 
billiards.^ 

*Tin poor* is a game played on a table, on which 
five pins are set in a small square, each pin being 
numbered from 1 to S respectively.® 

Raffle. A game of chance, or lottery, in which 
several persons deposit the value of a thing in con¬ 
sideration of the chance of gaining it;7 a game of 
perfect chance in which every participant is equal 
with every other, in the proportion of his risk and 
prospect of gain; in which the prize is a common 
fund, or that which is purchased by a common 
fund; and wherein each is an equal actor in de¬ 
veloping the chances in proportion to his risk, 
whether the chances are developed with dice or 
some other instrument being immaterial; wherein 
the successful party takes the whole prize and all 
the rest lose,® It lacks the element of the one 
against the many for it has no keeper, dealer, or 
exhibitor.® Also a game usually played with dice.^® 


A '^grand raffle,** as sometimes conducted, differs 
from the raffle in common use in that, while there 
are a number of prizes, varying in value, offered as 
a lure, a person not desiring a prize won may have 
his money refunded, and the real fund against 
w’hich the better stakes his money is the money of 
the keeper; it involves the element of one against 
the many, the keeper against the betters; on the 
side of the betters, it is a game of perfect chance, 
but on the side of the keeper there are both chance 
and skill, his skill being exercised in so placing the 
prizes of any considerable value that the better will 
have but a remote chance of winning thcm.ii 

Rondo. A game played with balls, by rolling 
them upon a billiard table, at which the players bet 
against each other, but not against the keeper or ex¬ 
hibitor of the table, who receives from the players a 
compensation, or commission on the amount bet be¬ 
tween them, for the use of his table; and he is in 
no other way concerned in the game.^® 

Roulette. A game played at a table divided into 
numbered and colored spaces, having at the center 
a rotating disk, on which a ball is rolled until it 
drops into one of the thirty-seven spaces, the player 
winning if he has staked his money on that space 
or its color, or on a combination including it.^® 

Skin. A game general and popular with negroes 
of the south, played with cards.^^ 

Snooker. A game played with balls and cues on 
a pool table, very similar to pool, except that it is 


2. Hawaii.—^Territory v. Teshlta, 27 
Hawaii 587, 592. 

Elan.—City of Clearwater v. Bowman, 
82 P. 626. 72 Kan. 92, 94. 

27 C.J. p 973 notes 84, 85. 

Play aescrilbed 

The game is played with fifteen 
balls, each ball numbered, and count¬ 
ing from 1 to 15. The object of each 
player is to pocket the ball; the 
number of each ball being placed to 
his credit.—Taylor v. State, 96 S.W. 
119, 60 Tex.Cr. 183, 184. 

3. Hawaii.—Territory v. Teshlta, 27 
Hawaii 587, 590, 592. 

HI.—^Village of Atwood v. Otter, 129 
N.E1. 573, 679, 296 IlL 70. 
lia.—^Bros v. Powell, 68 So. 632, 137 
Ha. 342, 347. 

Xh public billiard rooms, a game 
In which the loser pays the entrance 
fee for all who engage in the game. 
Hawaii.—Territory v. Teshlta, 27 Ha¬ 
waii 587, 691. 

HI.—village of Atwood v. Otter, 129 
N.E3. 673, 679, 296 Ill. 70. 

4 . Hawaii.—Territory v, Teshlta, 27 
Hawaii 587, 592. 


Ill.—^Village of Atwood v. Otter, 129 
N.E. 673, 579, 296 Ill. 70. 

27 C.J. p 973 note 87. 

'^Billiards'* distinguished see supra 
notes 69-61. 

5. Ill.—Village of Atwood v. Otter, 
supra. 

6. Flaying of game described 

La.—State v. Quatd, 10 So. 183, 43 La. 

Ann. 1076, 26 Am.S.R. 207. 
"Billiards" distinguished see supra 
note 60. 

7. Mo.—State v. Kennon, 21 Mo. 262, 
264. 

As game of chance see supra note 19 
(17). 

As lottery see the C.J.S. title Lot¬ 
teries § 10, also 38 C.J. p 301 note 
70-p 302 note 76. 

As verb see infra subdivision c of 
this section note 99. 

Szample of raffle as distinguished 
from gaming 

"Where one owning real or person¬ 
al property of a certain value—say 
worth $100—sells 10 chances to 10 
parties at $10 each, and the party 
drawing the capital prises takes the 
article."—^Dalton v. State, Tex.Cr., 
74 S.W. 26, 27. 


8. Tex.—Marlin v. State, 171 S.W. 
712, 713, 75 Tox.Cr. 506. 

27 C.J. p 973 note 90. 

9. Tex.—Rialcn v. State, 71 S.W. 974, 
975. 44 Tex.Cr. 413. 

27 C.J. p 973 note 90. 

la Ala.—Wetmore v. State, 55 Ala. 
198, 200. 

"The successful thrower of the dice 
takes or sweeps the whole."—State 
V. Kennon, 21 Mo. 262. 364. 

11. Tex.—Rlslon v. State, 71 S.W. 
974, 975, 44 Tex.Cr. 413—Stearnes 
v. State, 21 Tex. 692, 699. 

12. Ark.—State v. Hawkins, 15 Ark. 
259. 

As game of chance see supra note 19 
(18). 

As banking game see supra notes 45 

(7) . 46 (4). 

13. N.J.—Zaft V. Milton. 126 A. 29, 
31. 96 N.J.Bq. 676. 

As game of chance see supra note 
19 (19). 

As banking game see supra note 45 

( 8 ) . 

14. Ga.—^McClendon v. State, 69 S. 
E. 37, 8 Ga.App. 398. 
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played with twenty balls instead of fifteen, and is 
said to be a more scientific game. 

Tango and so-caUed ^^Tango games** These 
games are described generally as a game, or class 
of games, of pure chance played on a table contain¬ 
ing a large number of irregularly numbered aper¬ 
tures, the player’s object being to lodge five balls 
in the apertures whose numbers correspond to five 
separate figures appearing in a straight line on a 
card held by him.i® Other names given to the 
game, or to games similar in general character or 
mode of playing are: “Beano,” “Bingo,” “Bonan¬ 
za,” “Horse Racer,” “Keno,” “Monaco,” “Plaza 
B,” “Plaza 7,” “Ritz,” “Skill Ball,” and “Wheel 
0.”17 In all games of this class, by whatever name 
called, the winner is the one who first covers the 
required number of figures in a row on his card, 
the figures to be so covered being determined in a 
variety of ways.^’^ 

Tantan, fan-tan or tan. A simple game of 
chance, something like “odd or even.”i9 It seems 
that this game is also called “fan-tan,”20 or the 
game of “tan.”2i 

Thimble or Thimbles and halls. A game played 
with thimbles and balls, the stake depending on 
designating a thimble under which a ball has been 

placed. 2 2 

Three-Card Monte. A sleight-of-hand game or 
trick played with three cards, one of which is usual¬ 
ly a court card, by throwing them face down in 
such a manner as to deceive the eye of the onlooker, 
who is induced to bet that he can pick out the court 
card.23 It is said to be of Mexican origin.24 While 


as generally known and understood it has been said 
to be a confidence game, on the other hand, it has 
been held that the game is not necessarily a cheat¬ 
ing game, but on the contrary, that it is funda¬ 
mentally a game of skill, he whose part it is to indi¬ 
cate the stated card pitting his quickness of eye 
against the quickness of hand of him who manipu¬ 
lates the cards.25 

Tivoli. See Bagatelle supra note 39. 

Specific games within the prohibition or purview 
of particular statutes see infra § 86. 

c. Bet, Wager, and Terms Belated Thereto 

(1) Bet and wager 

(2) Related terms 

(1) Bet and Wager 

A bet and a wager are sometimes defined In similar 
terms as an agreement whereby money, or other vaiuable 
thing, is to become the property of one of the parties 
thereto on the happening of an uncertain event, or the 
determination of a disputed fact; but the terms are 
sometimes distinguished one from the other and also 
from other words. 

The definitions of “bet” and “wager” ordinarily 
given imply that there must be two or more con¬ 
tracting parties having mutual or reciprocal rights 
with respect to the money or other things that are 
wagered, and usually called the stakes of the bet 
or wager,23 and that each of the parties shall jeop¬ 
ardize something, and have the chance to make 
something or to recover the stakes or thing bet or 
wagered on the determination of the contingent or 
uncertain event in his favor ;27 but according to 
some decisions it is not essential that both parties 


15. Ark.—Ross v. State, 42 S.W.2d 
376. 

16. Cal.—^Asher v. Johnson, 79 P. 
2d 467, 459, 26 Cal.App.2d 403. 

17. Varioos names applied 

(1) Game called “Beano" and meth¬ 
od of playiniiT described in detail. 
Mass.—Commonwealth v. Theatre 

Advertising; Co., 190 N.B. 518, 519, 
520, 286 Mass. 405. 

Or.—State v. Randall, 256 P. 393, 
394, 121 Or. 645. 

(2) Game referred to as the inno¬ 
cent enterprise, or pastime, of “Bln- 
gro," a kind or type of lottery.—Peo¬ 
ple V. Kiefer, 16 N.Y.S.2d 868, 861, 
862, 173 Misc. 300. 

(3) Game called “Bonanza" or 
“Horse Racer" and method of play 
described.—^Asher v. Johnson, 79 P. 
2d 457, 459, 26 CaLApp. 403. 

(4) Game called “Keno" or “Tan- 
gro" and method of playing; described. 
State V. Randall, supra. 

(6) Game called “Monaco," “Plaza 
B," “Plaza 7,” “Ritz," “SkiU Ball." 


and “Wheel D."—^Asher v. Johnson, 
supra. 

18. Cal.—^Asher v. Johnson, supra. 
Mass.—Commonwealth v. Theatre 

Advertising; Co., 190 N.E. 618, 519, 
520, 286 Mass. 405. 

Or.—-State v. Randall, 266 P. 393, 
394, 121 Or, 545. 

19. Game described in. detail 

U.S.—In re Lee Tong, D.C.Or., 18 P. 

253, 256, 9 Sawy. 333. 

2a Mont.—State v. Gray, 47 P. 900, 
19 Mont 206, 

21. Cal.—People v. Sam Lung;, 11 P. 
673, 70 Cal. 515, 

22. S.C.—State V. Red, 41 S.C.L. 8, 9. 

23. Kan.—State v. Terry, 44 P.2d 
258, 259, 141 Kan. 922, citing Cor¬ 
pus Jtiris. 

Mo,—State V. Edg;en, 80 S.W. 942, 944, 
181 Mo. 582. 

“Monte" defined see supra notes 85, 

86 . 

24. Sas become widespread 

If of Mexican origin, it has spread 
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over a wide area. In Prance it is 
known as “Bonneteau" and has been 
declared an “eacroquerie," that is, 
a swindle or cheating; swindling 
game. In Belgium it has been held 
exclusively a game of skill, if played 
according to the rules.—State v. Ter¬ 
ry, 44 P.2d 268, 259, 141 Kan. 922, 
quoting Corpus Juris. 

25. Kan.—State v. Terry, supra, 
quoting Corpus Juris. 

As fundamentally a game of skill see 
supra note 23 (6). 

26. Cal.—Hankins v. Ottinger, 47 P. 
254, 115 Cal. 454, 457, 40 L.R.A. 76. 

27 C.J. p 975 note 32. 

27- Mo.—^Wellston Kennel Club v. 
Castlen, 56 S.W’.2d 288, 292, 331 
Mo. 798—Treacy & Wilson v. Chinn, 
79 Mo.App. 648, 661. 

Tex.—Coulter v. State, 53 S,W,2d 477, 
480, 122 Tex.Cr. 9. 

27 C.J. p 975 note 32. 

Essential elements 

(1) “The essence of a wager is 
that each party stands to win or lose 
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should stand to lose, it being sufficient if one party 
stands to lose or win. 28 A bet, or wager, like an 
ordinary contract, involves a concurrence of wills. 
There must be an offer and acceptance thereof in 
accordance with its terms; and it has been held 
that the acceptance will not be complete until it is 
actually or constructively communicated to the par¬ 
ty making the offer,29 although it is not necessary 
that the stakes should actually be put up;29 but 
when an offer or proposition to bet is made and 
accepted the bet is complete and, as shown infra 


§ 81, the fact that the bet is afterward withdrawn 
constitutes no defense in a prosecution under the 
statutes against gaming. The agreement may be 
made by words, by words and acts, or by acts with¬ 
out words,82 as where without prior agreement the 
loser in a game pays the table charges or for 
drinks.83 Ordinarily the betting is considered done 
at the place where accepted.8^ In the following 
notes examples are given of what has been held to 
constitute,85 and not to constitute,86 bets or wagers. 


on the result, and that the grains de¬ 
pend on the event.’*—Thompson v. 
Williamson, 58 A. 602, 67 N.J.Eq. 212, 
218. 

(2) There is no wagrer where only 
one person hazards a loss without ex¬ 
pectation of gain.—^Edson v; Pawlet, 
22 Vt. 291. 

(3) A transaction, understood and 
meant to be wager by only one party, 
is pot “wager.**—Quinn Smith Co. v. 
Litvin, 24 P.2d 425, 174 Wash. 129. 

. (4) A wager “is not known until 
after the event.”—Hankins v. Ottin- 
ger, 47 P. 254, 115 Cal. 454. 469. 40 
L.R.A. 76. 

27 C.J. p 974 note 19 [b]. 

2a . Mo.—State v. Turlington, 204 S. 

‘ W. 821, 200 Mo.App. 192. 

27 C.J. p 976 note 33. 

29. N.H.—^McQuesten v. Stelnmetz, 
58 A. 876, 73 N.H. 9, 111 Am.S.R. 
592. 

27. C.J. p 975 note 41. 

30. Ark.—-Wolf v. State, 206 S.W. 
39, 135 Ark. 574; 

27 C.J. p 975 note 36. 

31. Tex.—Coulter v. State, 53 S.W.2d 
477, 480, 122 Tex.Cr. 9. 

27 C.J. p 975, note 37. 

Sbess strict than law of contracts 
The words “bet** and “wager** do 
not require the kind of agreement 
contemplated by law of contracts.— 
People V. Ghio, 256 P. 205, 207, 82 
Cal.App. 28. 

32. Tex.—Ellis V. State, 189 S.W. 
1074, 1075, 80 Tex.Cr. 208. 

.*^7 C.J. p 976 note 34. 

3a Tex.—^Hall v. State, Cr., 34 S. 
W. 122—^Dunbar v. State, 31 S.W. 
401, 84 Tex.Cr. 696. 

34. N.H.—McQuesten v, Stelnmetz. 
58 A. 876, 73 N.H, 9, 111 Ara.S.R. 
592. 

' Va.—Lescallett v. Commonwealth, 71 
S.b: 646, 89 Va. 878. 

3a Held to constitute ‘^et” or ‘*wa- 

(1) Agreement to split gate re¬ 
ceipts of ball game, owner of win¬ 
ning team to take the larger share, 
held to amount to a wager on the 
result of the game.—Cooney v. 
Hauck, 211 P. 617, 112 Kan. 562, 29 
A.L.II. 427. 


(2) Betting on county or district] 
election.—Commonwealth v. Kennedy, 
54 Ky. 531, 633. 

(3) Belting on horse races gener¬ 
ally. 

Ga.—Thrower v. State, 45 S.E. 126, 
117 Ga. 753, 756. 

Pa.—Comly v. Hillegass, 94 Pa. 132, 

133, 39 Am.R. 774. 

<4) Contract for purchase and de¬ 
livery of a commodity in the future 
and payment of difference in the 
price, particularly where real intent 
was to speculate on the rise and 
fall of prices. 

Miss.—Cohn v. Brinson, 73 So. 59, 

62. 112 Miss. 348,. Ann.Cas.l918E 

134. 

Mont.—^Whorley v. Patton-Kjose Co., 

5 P.2d 210. 213, 90 Mont. 461. 

(6) “Contributions** to pari-mutuel 
or totalizator pools. 

Cal.—Ballin v. Los Angeles County 
Fair, 111 P.2d 763, 755, 43 Cal.App. 
2d Supp. 884. 

Del,—Wise v. Delaware Steeplechase 

6 Race Ass’n, 18 A.2d 419, 431, 2 
Terry 182, affirmed in Delaware 
Steeplechase & Baoe Ass*n v. Wise, 
27 A.2d 357, 2 Terry 587. 

(6) Donating money with expecta¬ 
tion of either winning or losing on 
dog races.—Oklahoma Kennel Club v. 
State, 8 P.2d 753, 766, 165 Okl. 233. 

(7) Election bets generally. 

III.—Merchants* Savings Loan & 
Trust Co, V. Goodrich, 75 Ill. 664, 
560. 

Ind.—McHatton v. Bates, 4 Blackf. 

63, 64. 

Ky.—Hutchings & Co. v. Stilwell, 18 
B.Mon, 776—Conner v. Ragland, 16 
B.Mon. 634, 636, quoted in Lyons 
V. Hodgen & Miller, 10 Ky.L. 271, 
273—Commonwealth v. Helm, 9 Ky. 
L. 532, 633. 

Ohio.—Lucas v. Harper, 24 Ohio St. 
328. 

Tenn.—Mitchell v. Orr, 64 S.W.' 476, 
107 Tenn. 534, 538. 

(8) Matching coins to see who 
pays for the thing matched for is a 
“bet** or “wager/* provided such thing 
matched for is a thing of value.— 
Ellis v. State, 189 S.W. 1074, 1075', 
80 Tex.Cr. 208. 

(9) Pool selling, or selling certlfl- 
cates entitling purchaser of ticket <on 
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winner of race to participate in 
purse. 

Cal.—Ex parte McDonald, 260 P. 842, 

844, 86 Cal.App. 362. 

Fla.-Reinmiller v. Slate, 111 So. 633. 

93 Fla. 462. 

(10) Receiving a bet on a named 
horse in a named race, an<l the mon¬ 
ey so received, held a “bet** or “wa¬ 
ger.**—State V. Stolberg, 2 S.W.2d 
618, 619, 318 Mo. 9.58. 

36. Held not to constitute "bet"* or 
“wager*' 

(1) Agreement guaranteeing cotton 
grower stated amount of cotton for 
all cotton his place would produ<*e 
in a given year, guarantor to have 
all over such amount, held not “w?i- 
ger,** since growler had Insurable in¬ 
terest in crop subject to loss or de¬ 
terioration.—Groom.s v. Knox, 142 So. 
583, 684, 225 Ala. 250, granting cer¬ 
tiorari and reversing 142 So. 582, 25 
Ala.App. 185. 

(2) Contest for a purse, prize, or 
premium is not a bet or wager.— 
Hankins v. Ottinger. 47 P. 254, ItS 
Cal. 454, 40 L.R.A. 76—27 CJ. p 1061 
note 20. 

(3) A contract with a merchant for 
holding a trade-increasing contest for 
prizes, whereby the contest promoter 
agreed that, if stated percentage of 
the year's sales did not amount to 
the face of the note given by the 
merchant, he would pay the deficien¬ 
cy in cash, held not to amount to a 
“bet” or “wager/*—Steven v. Freund. 
171 N.W. 300, 801, 169 Wis. 68. 

(4) Life ln.surance policy taken out 
hy Insured and assigned to business 
as.soclate who paid prt*mturns and 
furnished money for business which 
Insured managed exclusively held not 
a bet or wager.—Travelers* Ins. Co. 
V. Morris, 169 A. 835, 836, 115 N.J. 
Eq. 143. 

(6) Offer of money by third per¬ 
son for competition does not consti¬ 
tute a wager.—Hankins v. Ottinger, 
47 P. 254, 1X5 Cal. 454, 468, 40 URA. 
76. 

(6) Pool selling held not a wager. 
—Smith V, Commonwealth, 8 Ky.L. 
248, 11 Ky.Op. 224. 

(7) Purse or reward offered by a 
fair association for the winning of 
a horse race held not a *’bet'' or 
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Bet. A bet is an agreement, between two or 
more, that a sum of money or some valuable thing, 
in contributing which all agreeing take part, shall 
become the property of one or some of them, on 
the happening in the future of an event at the pres¬ 
ent uncertain,37 or according as the question dis¬ 
puted between them is settled one way or the oth¬ 
er the hazard, or wager, of money or property 
on an incident by which one or both parties stand 
to win or lose by chance the mutual agreement 
and tender of a gift of something valuable, which 
is to belong to the one or the other of the contend¬ 
ing or contracting parties, according to the result 
of the trial of chance or skill, or both combined;*^® 
a promise on the part of each of the betting parties 
to pay to the other party the amount of his bet if 
he loses a wager also the thing or sum wa- 
gtrtdM 

“Bet” is commonly used as synonymous with 


§ 1 

“wager but it has also been distinguished there¬ 
from;^® also from “premium” and “purse.”^® 

Wager. It has been declared difficult to give a 
legal definition of a wager,^7 for it is a very com¬ 
prehensive term and includes every description of 
betting.*^® It is characterized as a form of gamb- 
ling;4^ and has been defined as an agreement be¬ 
tween two or more that a sum of money or some 
valuable thing, in contributing which all agree to 
take part, shall become the property of one or some 
of them on the happening in the future of an event 
at the present uncertain, or on the ascertainment of 
a fact in dispute a bet;®i a bet, which is a pledge, 
as of money, to be paid to another in a certain 
event, the other pledging to pay a forfeit in the 
contrary event a contract by which two or more 
parties agree that a certain sum of money or other 
valuable thing shall be paid or delivered to one of 
them on the happening or not happening of an un¬ 
certain event a contract in which the parties 
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"‘wager/* even though an entry fee 
was charged.—Toomey v. Penwell, 
246 P. 943, 945. 76 Mont 166, 46 A.L. 
R. 993. 

(8) Putting up a watch in. the 
hands of a stakeholder as a pledge 
of good faith to abide by the terms 
of an agreement is not a wager.— 
Thornhill v, O'Rear. ID So. 382, 108 
Ala. 299, 31 L.R.A. 792. 

(9) Stock transaction closed by 
sale or set-ofC is not necessarily a 
“wager/*—Quinn Smith Co. v. Litvin, 
24 P.2d 426, 174 Wash. 129, 

37. Cal.--Ex parte McDonald, 260 P. 
842, 844, 86 Cal.App. 362, citing 
corpus Juris. 

Mo.—Wellston Kennel Club v. Caat- 
len, 56 S.W.2d 288, 292, 331 Mo. 
798. 

Tex.—Coulter v. State, 63 S.W.2d 477, 
480, 122 Tex.Cr. S. 

27 C.J. p 973 note 2, 

“To bet*’ or “betting** defined as a 
verb see infra subdivision d of this 
section notes 66-69. 

38. Cal.—Ex parte McDonald, 260 
P. 842, 844, 86 Cal.App. 362. citing 
Corpus Jucls. 

Mo.—Wellston Kennel Club v. Cast- 
len, 56 S.W.2d 288, 292, 331 Mo. 
798. 

39. Mass.—Commonwealth v. Sulli¬ 
van, 105 N.B. 896, 218 Mass. 281, 
Ann.Cas.l916B 98. 

Minn.—Gilbert v. Berkheiser, 196 N. 

W. 663. 167 Minn. 491. 

Similarly expressed 

The risking of certain thing or sum 
against another specified thing or 
sum on uncertain event.—^Wellston 
Kennel Club v. Castlen, 66 S.W.2d 
288, 331 Mo. 798. 

4a Tex.—Odle v: State. 139 S.W.2<J 
696, 189 T-ex.Cr. 288—Ellis v. State, 


189 S.W. 1074, 1076. SO Tex.Cr. 208. 
27 C.J. p 974 note 6. 

41. R.I.—McGrath v. Kennedy, 2 A. 
438. 439, 15 R.I. 209. 

42. Mo.—Wellston Kennel Club v. 
Castlen, 55 S.W.2d 288, 292, 331 
Mo. 798. 

rex.—Coulter v. State. 53 S.W.2d 477, 
480, 122 Tex.Cr. 9. 

27 C.J. p 974 note 4. 

43. Mo.—Wellston Kennel Club v. 
Castlen, 55 S.W.2d 288, 292, 331 
Mo. 798. 

27 C.J. p 974 note 7. 

44- Ala.—State v. Welch, 7 Port. 463, 
465. 

Cal.—Ex parte McDonald, 260 P. 842, 
844, 86 CaLApp. 362, citing Corpus 
Juris. 

Mo.—^AVellston Kennel Club v. Cast¬ 
len. 55 S.W.2d 288, 292, 331 Mo. 
798. 

27 C.J. p 974 note 10. 

45. A wager is not necessarily a bet 
Ky.—Commonwealth v. Helm, 9 Ky. 
L. 532. 633. 

N.Y.—Cassard v. Hinman, 14 N.Y.Su- 
per. 207. 

46b CHst of distinction 

In a “bet** the money belongs to 
the persons posting it, each of whom 
has a chance to win it, but, in the 
case of a “purse** or “premium,** mon¬ 
ey belongs to the person offering it, 
who has no chance to win it, but is 
certain to lose it.—Toomey v. Pen- 
well, 245 P. 943, 946, 76 Mont 166, 45 
A.L.R. 993. 

47. Vt—Edsoh V. Pawlet, 22 Vt 291. 

43. Ky.—-.Lyons v. Hodgen, 10 Ky. 

L. 271, 273. . 

27 C.J. p 974 note 26 [a]. 

49. Tex.—Coulter v. State, 53 S.W.2d 
477, 480, 122 Tex.Cr. 9’. 


50. Mo.—^Wellston Kennel Club v. 
Castlen, 55 S.W.2d 288, 292, 331 Mo. 
798. 

Tex.—Coulter v. State, 53 S.W.2d 477, 
480, 122 Tex.Cr. 9. 

27 C.J. p 974 notes 18, 19. 

Similarly expressed 

An agreement between parties dif¬ 
fering as to an uncertain fact or 
forecast of a future event. 

XJ.S.—Wright V. Stewart, C.C.Mo., ISO 
P. 905, 920, affirmed 147 F. 321, 
77 C,C.A. 499, certiorari denied 27 
S.Ct 777, 203 U.S. 690, 61 L.Bd. 
330. 

Tex.—Comer v. Powell, Civ.App., 189 
S.W. 88, 89. 

51. Ala.—Thornhill v. 0*Rear, 19 So. 
382, 108 Ala. 299, 302, 31 L.R.A. 792. 

27 C.J. p 974 note 13. 

52. Tex.—Comer v. Powell, Civ.App., 
189 S.W. 88, 89. 

Vt,—Ballard v. Brown, 32 A. 485, 67 
Vt 586, 589. 

53. Ala.—Grooms v. Knox, 142 So. 

582, 25 Ala.App. 185, certiorari 

granted and reversed on other 
grounds 142 So. 583, 225 Ala. 250. 

Cal.—Ex parte McDonald, 260 P. 842, 
844, 86 CaLApp. 362, citing Cor¬ 
pus Juris. 

Mo.—^Wellston Kennel Club v. Cast¬ 
len, 65 S.W,2d 288, .292, 331 Mo, 798. 
Tex.—Seay & Co. v. Moore, Com. 
App., 261 S.W. 1013, 1014, affirming 
Moore v. H. Seay & Co., Civ.App., 
228 S.W. 610, and rehearing denied 
265 S.W. 376—Odle v. State, 139 S. 
W.2d 595, 139 Tex.Cr. 288—Coulter 
V. State, 63 S.W.2d 477, 480, 122 
Tex.Cr. 9. 

27 C.J. p 974 notes 15, 16. 

Similarly expressed 

The contract by which a bet is 
iznade.—Smoot v. State, is'lnd. 18, 19. 
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stipulate they shall gain or lose on the happening 
of an uncertain event in which they have no inter¬ 
est except that arising on the possibility of such 
gain or loss;^^ the placing of something valuable, 
belonging in part to each of two individuals, in such 
a position that it is to become the sole property of 
one, on the result of some unsettled question 
a prize;®® something deposited, laid, or hazarded 
on the event of a contest or unsettled question; a 
stake also the thing or amount bet or wagered:®® 

“Wager” is sometimes used synonymously with, 
and sometimes distinguished from, “bet,” see supra 
notes 44, 45. It has been compared with, or distin¬ 
guished from, “game” see supra subdivision b of 
this section note 14, “pledge,”®® “premium,”®® 
“purse,and “stake.”®® 

(2) Related Terms 

Varfous terms related to bet or wager have been 
Judicially defined or discussed. 

Various terms, related to bets or wagers or the 
methods by which bets or wagers are made, have 
been judicially construed, defined, or discussed. 

Ante. In the game of poker, the stake put up 
before the cards are dealt is referred to as the 
“ante.”®® 

Book or betting hook. “Book” is defined as a 
record of bets, especially a record of bets on horse 
races.®^ A “betting book” is a book kept for reg¬ 
istering bets on the result of a race as operated on 
a race track. In a broader sense, the “betting book” 
is that book which enables the professional better 


to carry on his business, and to promote a race, and 
it includes the book, the making book, and the book¬ 
maker.®® 

Breakage or breaks, as used in pari-mutuel bet¬ 
ting, see Parimutuel, Paris mutuals, or Paris mutu- 
els infra notes 80, 81. 

Contributions, as used in pari-mutuel betting, see 
Parimutuel, Paris mutuals, or Paris mutuels infra 
notes 82, 83. 

Difference. The term, as used in wagering con¬ 
tracts, may be said to have a technical and well de¬ 
fined meaning, as the amount determined to be pay¬ 
able on the happening of an uncertain event; in 
other words the bet or stake, or the wager itself, 
may well be called the “difference.”®® 

Field. In the method of gambling by selling pools 
on horse races, the term is sometimes used to des¬ 
ignate the number of horses in the race which are 
not selected by the persons selecting particular 
horses as winners.®^ 

Gambling or gaming contract or transaction. 
Defined generally see Wager contract infra notes 
13-24; validity thereof and rights and liabilities 
thereunder see infra §§ 3-41. 

Kitty. In poker and other card games, the kitty 
is a part of the pool set aside for expenses;®® also 
a receptacle in a poker table into which a certain 
number of chips are dropped, when a hand of a cer¬ 
tain value is held by a player, the contcnt.s of which, 
at the close of the game, go to the proprietor of the 
gambling establishment.®® 


54. Ala.—Grooms v. Knox, 142 So. 
583, 584, 225 Ala. 250, grantingr cer¬ 
tiorari and reversing- 142 So. 582, 
25 Ala.App. 185. 

Ohio.—^Kitchen v. lioudenback, 26 K. 
E. 979, 980, 48 Ohio St. 177, 29 Am. 
S.R. 540. 

55. Vt.—Edson v. Pawlet, 22 Vt 291, 
293. 

It does not follow that every con¬ 
tract which presents uncertainty is 
a wager.—Kitchen v. Loudenback. 26 
N.E. 979, 48 Ohio St 177, 189, 29 Am. 
S.R. 540. 

56^ Ark.—Magness v. Isgrig, 225 S. 
W*. 332, 334, 145 Ark. 232. 

57. Tex.—Ex parte Walsh, 129 S.W. 

118, 59 Tex.Cr. 409, 416, 

Similarly expressed 

(1) Something hazarded on the 
issue of some uncertain event—Com¬ 
er V. Powell, Tex.CIv.App., 189 S.W, 
88, 89—27 C.J. p 974 note 23. 

(2) A stake on an uncertain event 
—^Hankins v. Ottinger, 47 P. 264, 116 
Cal. 464, 467, 40 L..R.A. 76—27 aj. 
p 974 note 21. 

(3) The bet or stake laid on the 


result of a game.—^Woodcock v. Mc¬ 
Queen, 11 Ind. 14, 15. 

(4) The deposit of a sum of mon¬ 
ey by two persons in the hands of a 
third to abide the event of an un¬ 
lawful game between the two is a 
‘‘wager.*'—^Afonahan v. Monahan, 59 
A. 169, 173, 77 Vt 133, 70 L.R.A. 935. 
5^ Ind.—Smoot v. State, 18 Ind. 
18, 19, 

27 C.J, p 974 note 27. 

59. *<Pledge” compared 

(1) A wager has been defined as a 
pledge, and as involving a pledge or 
deposit on certain conditions.—Ex 
parte Walsh, 120 S.W. 118, 69 Tex.Cr. 
409, 415. 

(2) It does not comprehend the 
putting up of personal property in 
the hands of a stakeholder as a 
pledge of the good faith of the par¬ 
ties to abide by the terms of an 
agreement from which all elements 
of chance have been eliminated.— 
Thornhill v. O’Rear, 19 So. 382, 108 
Ala. 299, 31 L..R.A. 792. 

GO. Cal.—^Hankins v. Ottinger, 47 P. 

264, 115 Cat 454, 467, 40 L.R,A. 76. 
Mont,—^Toomey v. Penwell, 245 P, 

46 


943, 946, 76 Mont. 166, 45 A.UR. 
993. 

61. Mont.—^Toomey v. Penwell, su¬ 
pra. 

62. "Stake” is aot syxmnyxnotui with 
“wager" in reference to trotting hors¬ 
es for a “purse or stake."—Rallard 
V. Brown. 32 A. 485, 67 Vt. 586, 5K9. 

63. Mo.—State v. Hall, 128 S.W. 745, 
228 Mo. 456. 

As a verb see infra sulnlivision d of 
this section note 65. 

64. III.—People V, Semmler, 178 N, 
B. 100. lOl, 345 lU. 272. 

65. La.—State v. Austin, 76 So. 809, 
810, 142 La. 384, quoting OorpuJi 
jrutis—State v. Schemel<i, 48 So. 
932, 934, 123 La. 271. 

66. N.Y.—Bari v. Howell, 14 AbUH. 
Cas. 474, 478, 

67. Md.—James v. State, 63 Md. 242, 
248. 

88. Pa.—Syncavage v. Morris, 8 Pa 
Diat. & Co. 163, 154, 22 Sch.L.R. 
149. 

69. G€u—C ochran v. State, 29 S,B. 
438, 102 Ga. 631, 632. 
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Limit. The maximum amount which, under the 
rules of the game, can be wagered in one bet is 
termed the '‘limit.’* The term conclusively nega¬ 
tives the idea that the game is simply one of pas¬ 
time.'^® 

Mutual stake or wager. A form of betting on 
horses in which those who bet on the winning horse 
share the total stakes less a small percentage to the 

management. 71 

Parimutuel, Paris mutuals, or Paris mutuels. 
Terms employed to designate a pool in betting, as in 
a horse race, in which each better lays a fixed sum 
on the contestant that he selects, and those who 
choose the winners divide the entire stake, less the 
percentage of the person who furnishes the pool 
tickets.72 The term “parimutuel,” or “pari-mutuel 
system,” is rapidly acquiring a definite meaning in 
common parlance, in criminal law, and in judicial 
decisions,73 and has even been characterized as a 
technical term.7‘^ Literally, it means: “Mutual 
bets,”75 or “mutual stake, or wager.”76 It has been 
defined by‘lexicographers and law textwriters as a 
system of gambling, other names for the same thing 
being “French Pool” and “Paris Mutual ;”77 a sys¬ 
tem of betting on horse races which provides for 
the distribution, among the winning patrons, of the 
total amount wagered less a certain percentage re- 


§1 

tained by the management ;78 it is nothing more 
than a ratable division of the net pools among the 
successful contributors in proportion to their re¬ 
spective contributions thereto. 7 3 

The term “breakage,” or “breaks,” is used in the 
pari-mutuel system to indicate the odd cents, usually 
a fraction of the nearest nickel or dime, or the odd 
cents over any multiple of five or ten cents, which 
the management is authorized to deduct and retain 
from the amount otherwise payable to winning pa¬ 
trons it has been said that the practice probably 
emanated from the inconvenience of counting and 
paying out pennies.^! 

“Contributions” are the bets or wagers made un¬ 
der the pari-mutuel system the sums or amounts 
wagered by particular tickets.® 3 

“Redistributions” are the amounts or sums pay¬ 
able as winnings under the pari-mutuel system of 
betting on races the “pay-off” to the various 
holders of winning tickets.®^ 

Pool. With relation to bets or wagers, “pool” has 
been defined as an arrangement for betting by 
which some of the donors or betters, the winners, 
receive more than they had contributed while the 
others lose their contributions;®® a combination of 
stakes, the money derived from which goes to the 


Mo.—state v. Hall, 128 S.W. 745, 22S 
Mo. 456. 

TO. M\3S.—Ford v. Stale, 38 So, 229, 
86 Miss. 123. 

71- Utah.—^Utah State Fair Ass’n v. 
Green, 249 P. 1016, 1028, 68 Utah 
251. 

72. Ariz.—McCall v. State, 161 P. 
893, 895, 18 Ariz. 408, Ann.Cas. 
1918A 168. 

Utah.—Utah State Pair Ass*n v. 
Green, 249 P. 1016, 1028, 68 Utah 
251. 

Operation of ^Watnal pools’’ de- 
ficzihed in detail 

Md.—James v. State, 63 Md. 242, 248. 

73. Neb.—State v. Ak-Sar-Ben Ex¬ 
position Co., 226 N.W. 705, 708. 118 
Neb. 851, citing Corpns Jtixis. 

74. Used as technical term 

‘‘Parimutuel” has a technical mean¬ 
ing and is used In the technical sense 
within a constitutional provision.— 
Wise V. Delaware Steeplechase & 
Race Ass'n, 18 A.2d 419, 2 Terry, Del., 
182, affirmed Delaware Steeplechase & 
Race A8s‘n. v. Wise, 27 A.2d 357, 2 
Terry, Del., 687. 

75. Ariz.—^McCall v. State, 161 P. 
893, 896, 18 Ariz. 408, Ann.Cas. 
1918A 168. 

■yrtah.—^Utah State Pair Ass’n v. 
Green, 249 P. 1016, 1028, 68 Utah 
251. 


76. Del.—^Delaware Steeplechase & 
Race Ass’n v. Wise, 27 A.2d 367, 

2 Terry, Del., 587, affirming Wise v. 
Delaware Steeplecheuse & Race 
Ass’n, 18 A.2d 419, 2 Terry, Del., 
182. 

77. Neb.—State v. Ak-Sar-Ben Ex¬ 
position Co., 236 N.W. 706, 708, 118 
Neb. 851, citing Corpns Juris. 

“French pool,” “Pari-mutuel ma¬ 
chine,” or “Paris mutuel” as a de¬ 
vice see infra subdivision g of this 
section notes 97-99. 

78. Mass.—^Feeney v. Eastern Rac¬ 
ing Ass’n, 22 N.E.2d 259, 303 Mass. 
602. 

Similarly expressed 

(1) A form of betting on horses in 
which those who bet on the win¬ 
ning horse share the total stakes 
less a small percentage to the man¬ 
agement.—Weiss V. Schachter, 276 
IlLApp. 26. 

<2) IVhere a group contributing to 
a fund adopt a horse race as the 
means of determining which mem¬ 
bers win, this constitutes “pari-mu¬ 
tuel betting.”—Pompano Horse Club 
v. State, 111 So. 801, 812, 813, 93 Fla. 
416, 52 A.Li.R. 51, citing Corpns Juris. 

79. Del.—^Delaware Steeplechase & 
Race Ass’n v. Wise, 27 A.2d 367, 2 
Terry 687, affirming Wise v. Dela¬ 
ware Steeplechase & Race Ass’n, 18 
A.2d 419, 2 Terry 182. 
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80. CaL—Ballin v. Log Angeles 
County Fair, 111 P.2d 763, 766, 43 
Cal.App.2d, Supp., 884. 

Del.—Delaware Steeplechase & Race 
Ass’n V. Wise, 27 A.2d 357, 2 Terry 
687, affirming Wise v. Delaware 
Steeplechase & Race Ass'n, 18 A. 2d 
419, 2 Terry 182. 

Mass.—Feeney v. Eastern Racing 
Ass’n, Mass., 22 N.B.2d 269 261 

303 Mass. 602. 

81. Del.—Wise v. Delaware Steeple¬ 
chase & Race Ass’n, ig A.2d 419 2 
Terry 182, affirmed in Delaware 
Steeplechase & Race Ass’n v Wise 
27 A.2d 357, 2 Terry 687. 

88. Cal.—Ballin v. Dos Angeles 
County Fair, 111 P.2d 763, 756, 43 
Cal.App.2d, Supp., 884. 

83. Del.—Delaware Steeplechase & 
Race Ass’n v. Wise, 27 A.2d 367, 2 
Terry 687, affirming Wise v. Del¬ 
aware Steeplechase & Race Ass’n, 
18 A.2d 419, 2 Terry 182. 

84. Cal.—Ballin v, Los Angeles 
County Fair, 111 P.2d 753, 755^ 43 
Cal.App.2d, Supp., 884. 

85. Del.—^Delaware Steeplechase & 
Race Ass’n v. Wise, 27 A.2d 357, 2 
Terry 687, affirming Wise v. I>elA- 
ware Steeplechase & Race Ass’n, 38 
A.2d 419. 422, 2 Terry 182. 

88. Fla.—Pompano Horse Club v. 
State, 111 So. 801, 813, 93 Fla. 415, 
52 A.L.R. 51, citing Jiuls. 
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winner; a sum of money made up by the contribu¬ 
tions oj several persons, each of whom then makes 
his guess or prediction as to the event of a future 
contest or hazard, the successful better taking the 
entire pool;®'^ but it has been said that this does 
not mean that the winner necessarily takes all;'^® 
and more specifically, the combination of a number 
of persons, each staking a sum of money on the 
success of a h.orse in a race, the contestant in a 
game, etc., the money to be divided among the suc¬ 
cessful betters according to the amount put in by 
each also, the checks' or money staked by the 
players in a game, being thus equivalent to ‘*pot.”^0 

As used in the game of pin pool, above defined, 
the word “pool” is applied to the result in favor of 
the winner, and does not necessarily mean 
“stakes.”9i 

“Auction pool,” in betting, is a pool in which the 
highest bidder has the first choice, the second, third, 
etc., choices being then sold, and the remainder, 
comprising those most unlikely to win, being 
“bunched” and sold as “the field,” the winner tak¬ 
ing the entire pool thus formed.^^ It has been dis¬ 
tinguished from “combination pools” and “mutual 
pools,”^^ 

“Combination pool” is a bet on two or more suc¬ 
cessive events on which the odds are calculated 
cumulatively according to the theory of probabili¬ 
ties.^^ 

Pot, This term is used to designate the checks 
or money staked by the players.^® 


Premium, prise, and purse. The three words 
have been defined in the same terms as meaning 
ordinarily some valuable thing offered to the win¬ 
ner of a pontest, for which the person offering it 
does not compete, and stands no chance of gaining 
back the thing offered or any part thereof some 
valuable thing, offered by a person for the doing 
of something by others, into the strife for which 
he does not enter. 

More specifically, a “premium” is a reward or 
recompense for some act done; and is distinguiidi- 
abk from a bet or wager in that it is known, before 
the event, who is to give, there is but one party 
until the accomplishment of the act, thing, or pur¬ 
pose for which it is offered, and it is a reward or 
recompense for some act done rather than a stake 
on an uncertain event. 

“Purse” has been held synonymous with “reward 
or premium;”®® and it has been said that a “purse, 
prize or premium” differs from a bet or wager in 
that in the former the person offering has no chance 
of gaining the thing offered but, if he abides by his 
offer, must lose it, whereas in the latter each party 
has a chance of gain and a risk of loss;^ and hence 
a contest for a purse, prize, or premium is not a 
stake, bet, or Wtagen^ 

Rakc-off, The rake-off is a portion of the stakes, 
having a meaning similar to the term “kitty,de¬ 
fined supra notes 68, 69. 

Redistributions, as used in pari-mutuel betting, 


As a type or kind of billiard grame 
see supra subdivision b (3) of this 
section notes 2-6. 

87. Mo.—^Vt^ellston Kennel Club v. 
Castlen, 56 S.W.2d 288, 292, 331 Mo. 
798. 

27 C.J. p 975 note 63. 

pool, srenerally speaking:, is a 
combination of stakes; and within 
the meaning: of the law, a pool is 
money that has been paid in by those 
who have boug:ht a right In it, and 
which is to be paid over to the 
winner, if he gets the right number 
in a grame of chance.'* 

Mass.—Commonwealth v. Perry, 15 
N.E. 484, 146 Mass. 203, '207. 

Tex.—Ex parte Powell, 66 S.W. 298, 
43 Tex.Cr. 391, 399. 

88i Mass.—Commonwealth v, Sulli¬ 
van, 105 N.m 895, 218 Mass. 281, 
283, .Ann.Cas.l916B 98. 

Mo.—Wellston Kennel Club v. Cast¬ 
len, 55 S.W.2d 288, 292, 331 Mo. 798. 

89. C^—^Ex parte McDonald, 260 P. 

842. 86 Cal.App. 362. '' 

Mo.—Wellston Kennel Club v. Cast¬ 
len. &5 S.W.2d 288, 292, 831 Mo. 
79,8, . - 


Va.—Lacey v. Palmer, 24 S.E. 930. 9.3 
Va. 159, 164, 57 Am.S.R. 795, 31 L. 
II.A, 822. 

Bnyhig “pools*' 

In discussing testimony, in con¬ 
nection with horse racing, that the 
parties bought pools and got gain 
thereby, It was said: “There is no 
proof of what' the buying of pools 
is; probably it is a device by which, 
ordinarily, money may be got from 
others by taking the risk of losing 
one's own,"—^Harris v. White, 81 N. 
T, 532, 641. 

oa Ala.—^Wren v. State, 70 Ala. 1, 

91. Iowa.—J, M. Brun.swick Sc Balkc 
Co. V. Valleau, 50 Iowa 120, 32 Am. 
S.R. 119. 

92. Md.—James v. State, 63 Md. 243, 
248, 250. 

27 C.J. p 976 note 59. 

93. Md. —James v. State, supra. 

94. Standard D. 

DesoxlptioiL of Its adaptation to horse 
racing 

Md.—^James v. State, supra. 

27 aj. p 976 natte 60 [aL 

4S. 


95. Ain.—^AVren v. State, 70 Ain. 1. 

96- Plti.—Pompano v. 

State, m Su. 801, 813. 9.3 Pin. 416, 
52 A.L.R. 51, citing Con^ Joris. 
Similarly expressed 
Muni.—'rootnoy v, Ponwcll, 24.3 P. 
943, 76 Mnnt. 166. 45 A.L.n. 993. 

97. Mont.—Morrison v. Fbaini-tt, 52 
P. 553, 20 Mont 560, 569, 40 L.ltA. 
158. 

27 C.J. p 976 notes 66, 69, 70. 

98. Or,—Mt.<tner v. Knnpp, 9 1\ 65, 
1,3 Or. 135, 139. 67 Am.It 6. 

27 C.J. p 076 notes 65. 67. 

99. Mich,—Brunson Agricultural & 
Breeders' Ass'n v. Hamsdell, 24 
Mich. 441. 

1- Plo.—T’ompano Horse Club v. 
State, in So. 801, 93 Fla. 415, 52 
A.L.II. 51. 

Mont.—Toomey v, Penwell. 245 P. 

943, 76 Mont. 166. 46 A.L.R. 993. 

37 C.J. p 976 note 71. 

2, Mont.—Toomey v. Penwell, supra. 
27 C.J. p 1051 note 20. 

3. W.Va,—State v. Duffy, 83 S,EJ. 
990, W.Va. 299- 
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see Parimutuel, Paris mutuals, or Paris mutuels su¬ 
pra notes 84, 85. 

Stake, In ordinary gaming transactions, the term 
is usually applied to the money or other things bet 
or wagered the money or thing put on the chance 
something deposited by two persons with the third 
on condition that it is to be delivered to the one who 
shall become entitled to it by the happening of a 
specified contingency something of value which’ 
is in jeopardy or subject to a contingency.^ 

Employed with reference to dealings in futures, 
it is the amount of margin required to cover dif¬ 
ferences in value. ^ 

Used in connection with the word ‘‘prizes,” the 
plural “stakes” has been held not necessarily to con¬ 
note gambling but to refer rather to lawful awards 
or prizes honestly and legally won by exhibitors, 
contestants, and owners of horses at fairs, exposi¬ 
tions, and stock shows generally.^ 

Take off or Take out. A term sometimes em¬ 
ployed to designate the profit of the keeper a 
certain percentage of the amount won which goes 
to the proprietor, or the management, of the place 
where the gambling is had.^^ Sometimes, how¬ 
ever, it is not so employed, as where the “take off” 


is used for the purpose of paying for. the cards and 
to buy the drinks for the players.^^ 

Wager contract or Wagering contract. The name 
applied to a contract depending on a chance or cas¬ 
ualty also referred to as a “gambling^* or “gam¬ 
ing” contract or transaction and defined general¬ 
ly as a betting contract a contract by which two 
or more parties agree that a certain sum of money 
or other thing shall be paid or delivered to one of 
them on the happening or nonhappening of a certain, 
or an uncertain, event a contract in which the 
parties stipulate that they shall gain or lose on the 
happening of an uncertain event in which they have 
no interest except that arising from the possibility 
of such gain or loss;!*^ a contract upon a contin¬ 
gency by which one may lose, but cannot gain, or 
the other can gain, but cannot lose;^’® also a con¬ 
tract for the future delivery of personal property 
or commodities where it is contemplated"* that at 
the time fixed for delivery the purchaser shall mere¬ 
ly receive or pay the difference between the con¬ 
tract and the purchase price.'^® The essential ele¬ 
ments of an ordinary wagering contract are:- (1) 
An agreement by one party to pay another a sum of 
money, or give something of value, if a certain 
event happens. (2) A reciprocal agreement by the 


4. N.Y.—Jordan v. Kent, 44 How.Pr. 
206, 207, 

5- Cal.—Hankins v. Ottinger, 47 P. 

254, 115 Cal. 454, 458, 40 L..R.A. 76. 
N.Y.—Harris v. White, 81 N.T. 532, 
539. 

Wis.—Porter v. Day, 37 N.W. 269, 71 
Wls, 296, 301. 

6. Md.—Baxter v. Deneen, 57 A. 601, 
607, 98 Md. 181, 64 L.R.A. 949, 1 
Ann.Cas. 147. 

7. N.J.—State v. Dudley, 21 A.2d 
209, 210. 127 N.J.Law 127. 

a Minn.—Mohr v. MIesen, 49 N.W. 

862, 863. 47 Minn.'228. 

9. Neb.—State v. Ak-Sar-Ben Expo¬ 
sition Co.. 226 N.W. 705, 707, 708, 
118 Neb. 851. 

‘‘Stake race” 

U.S.—Stone v. Clay, Ill., 61 F. 889, 
10 C.C.A. 147. 

As not synonymous with “wager” see 
supra this note. 

10- Tex.—Simons v. State, 120 S.W. 
208, 56 Tex.Cr. 339. 

11- Ind.—Thomas v. Griffin, 27 N.E. 
764, 1 Ind.App. 457. 

Ky.—White v. Wilson, 100 Ky. 367— 
Triplett V. Seelbach, 14 S.W. 948, 
91 Ky. 30, 12 Ky.U 661. 

12. N.M.—Ex parte Hamm, 172 P. 
190, 24 N.M. 33, L.R.A,1918D 694. 

13. U.S.—In re Hunt, D.C-N.J., 26 F. 
739, 740. 

N.J.—Flagg V. Baldwin, 38 N.J.Eq. 
219, 228, 48 Am.R. 308. 
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14. U.S.—Carpenter v. Beal-McDon-| 
nell & Co., D.C.Ark.. 222 F. 453, 456. | 

Ky.—Griffith's Adm'x v. Miller, 149 
S.W.2d 11, 286 Ky. 676. 

Mich.—Reh berg v. Tontine Surety 
Co., 91 N.W. 132, 133, 131 Mich. 
135. 

Tenn.—Cuffman v. Blunkall, 124 S.W. 
2d 289, 22 Tenn.App. 513—Palmer 

V. Love, 80 S-W.2d 100, 105, 18 
Tenn.App. 579, 

Tex.—Kenedy Mercantile Co. v. Ains¬ 
worth, Civ.App., 258 S.W. 206. 

27 C.J. p 977 note 80 [a]. 

15. U.S.—^Haven & Clements v. 
James, D.C.Ga., 206 P. 683, 684. 

18- Ky,—Dowell v. Pumphrey, 246 
S.W. 157, 161, 197 Ky. 69, 30 A.L. 
R. 822. 

Okl.—Young V. Stephenson, 200 P. 

225, 228, 82 Okl. 239, 24 A.L.R. 978. 
17. Ohio.—^Kitchen v, Loudenback, 
26 N.E. 979, 48 Ohio St. 177, 188, 29 
Am.S.R. 640. 

27 C.J. p 977 note 82. 

la Ky.—Dowell v. Pumphrey, 246 S. 

W. 157, 161, 197 Ky. 59, 30 A.L.R. 
822. 

Mich.—Rehberg v. Tontine Surety 
Co., 91 N.W. 132, 133, 131 Mich. 135. 

19- U.S.—Dickson v. Uhlmann Grain 
Co., Ma, 53 S.Ct. 362, 365, 288 U.S. 
188, 77 LuEd. 691, 83 A.L.R. 492, re¬ 
versing Uhlmann Grain Co. v. 
Dickson, C.C*A., 56 P.2d 625. 528— 
Gettys V. Newburger, C.C.A.Okl., 
272 F. 209, 217, certiorari denied 42 

49, 


S.Ct 66, 267 XJ.S. 649, 66 L.Ed. 416, 
error dismissed 43 S.Ct. 11, 260 U.S. 
693, 67 L.Ed. 467—Carpenter v. 

Beal-McDonnell & Co., D.C.Ark., 222 
F. 463, 456—Ware v. Pearsons, 

Iowa, 173 F. 878, 880, 98 C.C.A. 364. 
Tex.—Pate v. Wilson Bros. Mercan¬ 
tile Co., Civ.App., 208 S.W. 235, 
236, error dismissed- 
27 C.J. p 977 note 81. 

More speoiflcally 

(1) When the real intent of par¬ 
ties with respect to a transaction is 
simply to speculate on the rise and 
fall of prices and goods are not to 
be delivered.—Hyman Mercantile Co. 
V. Klersky, 4 So.2d 881, 192 Miss. 195 
—Cohn V. Brinson, 73 So. 59, 62, 112 
Miss. 348, Ann.Cas.l918B 134. 

(2) Where the transaction is a bet 
on the rise or fall In the price of the 
commodity. 

U.S.—Haven & Clements v. James, D. 

C.Ga., 206 F. 683, 684. 

Me.—Dlllaway v, Alden, 38 A. 981, 
88 Me. 230, 234. 

(3) In a wagering contract on the 
price of stocks both parties assume 
the risk of gaining or losing.—^Win- 
ward V. Lincoln,. 51 A. 106, 23 R-I. 
476, 492, 64 L.R.A. 160. 

Similarly expressed 
“Gaming contract” is one wherein 
parties agree to settle mutual wagers 
on price by paying dUTerence between 
sales at different times.—Bass v. Si¬ 
mon, 44 3.W.2d 587, 241 Ky. 666. 
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second party to pay the first a sum of money or to 
g^ive something of value, if a certain event happens. 
(3) That the events contemplated in the agreement 
shall be something other than the passing of a con¬ 
sideration between the parties.20 The form of the 
contract is not conclusive as to whether or not the 


transaction is a gambling transaction ;2i but the 
question usually depends on the intention of the 
parties.^2 In the following notes examples are cit¬ 
ed of transactions which have been held to be,23 
and others which have been held not to be,2*^ wager 


20l R.I.—Winward v. Xiincoln, 51 A. 

106, 23 ILI. 476, 492, 64 L..Tl,A. 160. 
Tex.-^o.mer v. Powell, Clv.App., 189 
S.W. 88, 89. 

There is no mutuality in a grum¬ 
bling’ contract.—Rehberg v. Tontine 
Surety Co., 91 N.W. 182, 138, 131 
Mich. 135. 

21. Ala.—^Birmingham Trust & Sav¬ 
ings Co. V. Curry, 49 So. 319, 160 
Ala. 370, 378, 135 Am.S.R. 102. 
Md.—^Richter v. Poe, 71 A. 420, 109 
Md. 20, 24, 22 L.R.A.,N.S., 174. 

Tex.—^Kenedy Mercantile Co. v. Ains¬ 
worth, Clv.App.. 258 S.W. 206. 

22l- Mass.—^Harvey v. Merrill, 22 N. 
B. 49, 160 Mass. 1, 6, 16 Am.S.R. 
159, 6 L..R.A. 200. 

It.L—^Winward v. Lincoln, 61 A. 106, 
23 RI. 476, 493, 64 L.R.A. 160. 

23. Held gmnhUiigr or wagering eoru 
tracts 

(1) An agreement by a thresher 
that he would give farmer a stipu¬ 
lated quantity of wheat for that in 
farmer’s ricks, retaining any excess 
threshed therefrom and making good 
any deficiency.—Comer v. Powell, 
Tex.Clv.App., 189 S.W. 88, 89. 

(2) Contracts for future delivery 
of commodity or dealing In futures 
therein where settlement of differ¬ 
ences, rather than actual delivery 
and sale, is contemplated. 

U.S.—^Dickson v. Uhlmann Grain Co., 
Mo., 63 S.Ct 362, 365, 288 U.S. 188, 
77 L.Ed. 691, 83 A.L.R, 492, revers¬ 
ing Uhlmann Grain Co. v. Dick¬ 
son, C.C.A., 56 P.2d 525—Carpenter 
V. Beal-McDonnell d: Co., D.C.Ark,, 
222 P. 453, 456—Haven & Clements 
V. James, D.C.Ga., 206 F. 683, 684. 
Miss.—Cohn v. Brinson, 73 So. 59, 62, 
112 Miss. 348, Ann.Cas.l918B, 134. 
Tex.—Pate v. Wilson Bros. Mercan¬ 
tile Co., Civ.App., 208 S.W. 235, 236, 
error dismissed—^Wolfe v. Andrews, 
Civ.App., 192 S.W. 266, 268. 

<3) Margin transactions where ac¬ 
tual delivery is not contemplated but 
settlement is to be by payment of 
differences. 

N.J.—Carpenter v. Kilborn, 162 A. 

747, 109 N.J.Law 670. 

Or.—Blackwell v. McDonald, 91 P.2d 
836, 162 Or. 424. 

(4) Option transaction by which 
the contracting parties speculate in 
the rise and fall of market prices, 
at the date fixed for the execution of 
the agreement—Hawke v. Roberts & 
Hall, 13 Ohio App. 198. 

(6) A speculative option where the 
object of the parties is not a sale 
and delivery of the goods, but a set- 


> tlement In money on differences, com¬ 
monly called a ’’put."—In re Chand¬ 
ler, D.C.I11., 5 P.Cas.No.2,690—Ex 

parte Young, D.C.I11., 30 P.CaaNo.18,- 
145, 6 Biss. 53, 66. 

(6) Stipulation for additional set¬ 
tlement based on fluctuations of mar¬ 
ket after delivery at definite price to 
be paid in any event.—South Caro¬ 
lina Cotton Growers’ Co-op. Ass’n v. 
Well. 126 So. 637, 220 Ala. 568. 

(7) Where bank held policy on life 
of its debtor in a sum in excess of 
amount reasonably adequate to cov¬ 
er indebtedness to it and premiums 
which It would have to pay and in¬ 
terest, such excessive amount of pol¬ 
icy was void as a wagering contract. 
—^Dakota Life Ins. Co. v. Midland 
Nat. Bank of Minneapolis. C.C.A. 
Minn., 18 F.2d 903, 905, certiorari 
granted Midland Nat. Bank of Min¬ 
neapolis v. Dakota Life Ins. Co., 48 
S.Ct. 86, 275 U.S. 515, 72 L.Ed. 402, 
reversed on other grounds 48 S.Ct. 
532, 277 U.S. 346, 72 L.Ed. 911, va¬ 
cated on other grounds, C.C.A., 28 
P.2d 1009. 

24. Held not gsmblhog or wagering 
contracts 

(1) Agreement by mother to con¬ 
vey to son-in-law half of proceeds 
of daughter’s Insurance policy in con¬ 
sideration of a certain sum out of 
proceeds of his action for his wife's 
death.—O’Farrell v. Martin, 292 N.Y. 
S. 581, 161 Misc. 353. 

(2) Annuity contract whereby in¬ 
surer for valuable consideration 
agreed to pay annuitant certain sum 
during her life.—Hult v. Home Life 
Ins. Co. of New York, 240 N.W. 218, 
227, 213 Iowa 890. 

(3) Contract by one party to pay 
stated sum and expenses, if other 
party obtained patent license for 
him.—Cooper v. Ceco Mfg. Co., 155 A. 
590, 61 RI. 487. 

(4) Contract engaging employee 
for term of one year at specified sal¬ 
ary and share of profits, and further 
providing for taking out insurance 
on employee’s life payable to em¬ 
ployer, and requiring employer to pay 
premiums.—^Wagner v. G. Gaudig Sc 
Blum Corporation, 228 N.Y.S. 139, 
144, 223 App.Div. 264. 

(6) Contract for sale of commodity 
at price to be determined by state of 
market on future date providing for 
advancement on delivery of part of 
purchase price. 

Ala,—South Carolina Cotton Growers’ 

Co-op. Aas'n v. Weil, 126 So. 637, 

220 Ala. 568. 


•Ga.—Glover v. Killingsworth, 171 S. 

E. 234, 47 Ga.App. 559. 

(6) Contract giving one party or 
the other an option to carry out the 
transaction or not at pleasure.— 
Palmer v. Love, SO S.W.2d 160, 18 
Tenn.App. 679. 

(7) Contract of sale or consign¬ 
ment of commodity, reserving right 
to take prevailing price at any time 
on any amount until certain date.— 
Furrh v. Western Union Telegraph 
Co., 276 S.W. 646, 116 Tex. 125—H. 
Seay Sc Co. v. Moore, Tex.Com.App., 
261 S.W. 1013, reversing Moore v, H. 
Seay Sc Co., Civ.App., 228 S.W. 6lo! 
and rehearing denied H. Seay St Co. 
V. Moore, Com.App., 265 S.W, 376. 

(8) Contract to purchase commodi¬ 
ty at stated amount for future deliv¬ 
ery.—Gerde Newman Sc Co. v. Pour- 
cade. 140 So. 85, 19 La.App. 148— 
Gerde Newman Sc Co. v. Curcuru, 139 
So. S3, 18 La.App. 572. 

(9) A contract with a merchant for 
holding a trade-lncrea.sing conte.st for 
prizes.—Stevens v. Freund, 171 N.W^ 
300, 301, 169 Wi.s. 68. 

(10) Dealing in futures where ac¬ 
tual delivery is contemplated.—Stew¬ 
art Bros. V. Beeson, 148 So. 703, 177 
La. 543. 

(11) Drawing, held by theater, for 
an automobile open to persona who 
purchased adnni.s.aion and were pres¬ 
ent at time of drawing.—Clutfman v, 
Blunkall, 124 S.W.2d 289, 22 Tenn. 
App. 613. 

(12) Horse race run fop a purse or 
reward offered by fair a.^soeiatlon is 
not a gambling transaction, although 
association charged entry fee.— 
Toomey v. PenwMl, 245 I*. 943, 945, 
76 Mont. 166, 45 A.I-.R 993. 

(13) Margin transactions in eom- 
moditios or stocks where purt^hases 
or sales are actually made. 

Ky.—Griffith’s Adm’x v. Miller, 149 

S.W.2d 11, 285 Ky. 675. 

Mass.—Fuller v. l.iOvell, 24 N.E.20I 

628, 304 Mass. 542—Zembler v. 

Fitzgerald. 125 N.K. 299, 301, 234 

Mass. 236. 

Or.—Blackwell v. McDonald, 91 P.2d 

836, 162 Or. 424. 

Tenn.—Palmer v. L»ove. SO S,W.2d 

100, 106, 18 Tenn,App. 579. 

(14) Option, for stated time, to 
purchase royalty Interest in oil and 
gas lease.—Garvin v. Steen, 47 S.W, 
2d 1010, 243 Ky. 256. 

(15) Sale of flour contract provid¬ 
ing for liquidated damages, based on 
market price of wheat.—Yerxa, An¬ 
drews Sc Thurston v. RandasiBo Mac- 
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contracts, or gambling, gaming, or wagering con¬ 
tracts or transactions. 

d. Gambling, Gaming, and Other Terms De¬ 
scriptive of Acts 

(1) Gambling and gaming 

(2) Other terms descriptive of acts 

(1) Gambling and Gaming 

The terms, ^'gambling” and “gaming" are usually 
employed as of substantially the same import as mean¬ 
ing the act of playing at games, particularly games of 
chance, for money or other valuable stake, or the agree¬ 
ment to risk or hazard such stake on an uncertain 
event; but sometimes the two words are used with 
differing significations. 

The words “gambling*’ and “gaming” have some¬ 
times been defined in the same or similar terms, and 
have been said to have substantially the same mean¬ 
ing,25 being derived from the word “game,”26 or 
the Anglo-Saxon “gamen” which means to play;27 
but while the two words have been held equivalent 
or synonymous,25 “gaming” may be and has been 
used in a different sense from “gambling.”29 Both 


§ 1 

words have been said to imply something which in 
its nature depends on chance, or in which chance is 
an element,20 although, as shown infra § 85, some 
statutes against gaming include all games, whether 
of chance or of skill, while others are directed only 
against games of chance; and it has been said that 
anything which induces men to risk their money or 
property without any other hope of return than to 
get for nothing any given amount from another 
constitutes “gambling” or “gaming,”2i regardless of 
the name by which it is called, the implements em¬ 
ployed, the manner in which it is carried on,33 or 
the place where it is conducted.32 There is author¬ 
ity to the effect that, to constitute gambling or gam¬ 
ing, not only must there be betting on the determin¬ 
ation of an event, but also the course of action to 
bring about such an event must have been arranged 
or commenced with a view to determine the bet or 
wager but there is also authority disapproving 
this view.‘25 It has been held that to constitute 
gambling or gaming the event on which the wager 
depended must have been decided ;26 but, as indi- 


aronl Mffir. Co., 28S S.W. 20, 316 Mo. 
927. 

(16) Sale of groods for future de¬ 
livery. 

La.—Stewart Bros. v. Beeson, 148 
So. 703, 177 La. 543. 

Tenn.—Shepard & Gluck v. Thomas, 
246 S.W. 836, 147 Tenn. 338. 

(17) Various other transactions.— 
Ames V. Farnum, 1 N.F.2d 819, 285 
I11.APP. 97. 

27 C.J. p 977 note 80 [a]. 

25. Ind.—State v. Frederick, 109 N. 
E. 747, 183 Ind. 609. 

27 e.J. p 978 note 97. 

26. Ky.—Allen v. Commonwealth, 
198 S.W. 896, 178 Ky. 250. 

27. N.T.—People v. Todd, 4 N.Y.S. 
25, 51 Hun 446, 451. 

28. Ala.—Jackson v. State, 1 So.2d 
601, 30 Ala.App. 114, certiorari de¬ 
nied 1 So.2d 602, 241 Ala. 141. 

Cal.—Ex parte Williams, 16 P.2d 172, 
173, 127 Cal.App. 424. 

Fla.—Hardison v. Coleman, 164 So. 

520, 522, 121 Fla. 892. 

La.—Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 256, 259, 
188 La. 728. 

Mass.—Commonwealth v. Theatre 
Advertising Co., 190 N.E. 518, 521. 
286 Mass. 405. 

N.H.—State v. Mint Vending Ma¬ 
chine No. 195084, 154 A. 224, 85 N. 
H. 22. 

N.T.—People v. Erickson, 13 N.Y.S. 

2d 997, 1005, 171 Misc. 937. 

Okl.—James v. State, Cr., 113 P. 226, 
33 L.R.A.,N.S., 827. 

29. *<Tlie word *gaaniTig> two 

signilloatioxis, one of which refers to 
what is illegal, and the other to what 
is legal and proper." 


r Mo.—State v. Shotts, 128 S.W. 245, 
246, 143 Mo.App. 346. 

Tex.—Wolz V. State, 33 Tex. 331. 

30. La.—State v. Quaid, 10 So. 183, 
43 La.Ann. 1076, 26 Am.S.R. 207. 

27 C.J. p 978 note 99. 

31. Fla.—Creash v. State, 179 So. 
149, 131 Fla. 111. 

Pa.—^Ad-Lee Co. v. Meyer, 144 A. 540, 
294 Pa. 498. 

27 C.J. p 977 note 95 [a] (2). 
Similarly expressed. 

Transaction is^'gaming" whenever 
player hazards his money on chance 
that he may receive in return money 
or property of greater value than 
that he hazards, since the uncertain¬ 
ty is the chief element of gambling. 
—Commonwealth v. Bowman, 102 S. 
W.2d 382, 267 Ky. 602. 

Constituent elements discussed 

(1) A chance actuated by the hope 
of getting something for nothing is 
the controlling element in “gam¬ 
bling."—Creash v. State, 179 So. 149, 
131 Fla. 111. 

(2) Combining the element of 
chance with the inducement of re¬ 
ceiving something for nothing re¬ 
sults in “gambling."—^People v. Cer- 
nlglia, 11 N.Y.S.2d 6. 7. 

(3) Essential element of “gam¬ 
bling" is hazard.—State v. Mint 
Vending Machine No. 195084, 154 A. 
224, 85 N.H. 22. 

(4) Generally, to constitute “gam¬ 
bling" the play, plan, or game, must 
be one of chance by which one will 
lose and the other will gain what the 
one loses.—Town of Centerville v. 
Burns, 126 S.W.2d 322, 323, 174 Tenn. 
435. 


(5) The three necessary elements 
of gambling are chance, consideration 
or price, and prize.—Commonwealth 
V. A Certain Gambling Device, 24 
Brie Co., Pa., 132, 34 Mun.L.R. 82. 

(6) To constitute “gambling," the 
game must be one which Is played 
for gain of money or a thing of val¬ 
ue, as the prize or reward.—Kraus v. 
City of Cleveland, 19 N.E.2d 169, 160. 
135 Ohio St. 43. 

(7) It is not essential to “gam¬ 
bling" that one should have chance 
to lose, but that player has lure to 
get something for nothing.—Snyder 
V. City of Alliance, 179 N.R 426, 41 
Ohio App. 48, error dismissed 181 N. 
B. 880, 124 Ohio St. 666. 

38. Fla.—Creash v. State, 179 So, 
149, 131 Fla. 111. 

33. Place of game uot ooutrolllng 
To constitute gaming it has been 

held not necessary that the bet 
should be made at the place Where 
the game on the result of which the 
bet is made takes place. 

Mich.—People v. Weithoff, 16 N.W. 

442, 61 Mich. 203, 47 Am.R. 567. 
Mo.—State V. Kyle, 10 Mo. 389. 

34. Ark.—^Ansley v. State, 36 Ark, 
67, 38 Am.R. 29. 

27 C.J. p 978 note 2. 

35. Mich.—People v. WeithoJRf, 16 N, 
W. 442, 446, 61 Mich. 203, 47 Am.R. 
667. 

27 C.J. p 978 note 3. 

36. Tenn.—^Dobkins v. State, 2 

• Humphr. 424—Bagley v. State, X 
Humphr. 486. 
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cated supra subdivision c (1) of this section note 
31, it has also been said that when a proposition to 
bet is made and accepted the bet is complete, and 
that the fact that the bet is afterward withdrawn 
constitutes no defense in a prosecution under the 
statutes against gaming, as shown infra § 81. In 
the following notes examples are cited of acts which 
have been held to constitute,37 and others held not 
to constitute,3S gambling or gaming in the undif¬ 
ferentiated use of the terms. Gambling or gaming 
as offenses within specific statutes are discussed in¬ 
fra § 84. 


Gambling. Specifically the term “gambling'* may 
cover a wide range of games or acts,3^> since it is 
said to be a word of very general application, and 
is not restricted to wagering on the result of par¬ 
ticular games of chance,-*® or to acts punishable as 
crimes.'*! It has been defined as the act of playing 
or gaming for money or other stakes the prac¬ 
tice of playing and following up any game, particu¬ 
larly a game of hazards, such as cards, dice, etc. 
the wagering, betting, or laying of money or other 
thing of value on the transpiring of any event what¬ 
soever, whether it be on the result of a game of 


37. Held ^'sfantL'bllsifir’’ or ^g’amincT” 

(1) Any game of cards for stakes. 
—People v.‘ Pack, 39 N.Y.S.2d 302. 

(2) Betting on dog races, where 
winning dog is one which first reach¬ 
es imitation rabbit run by electricity, 
—Gullatt V. State, 160 S.EL 825, 169 
Ga. 538. 

(3) Betting on games such as golf 
game', baseball game or billiards 
game, although games themselves 
are not necessarily gambling' devices. 
—Commonwealth v. Mihalow, 16 A.2d 
656, 658, 142 Pa.Super. 433. 

(4) Betting on horse races general¬ 
ly. 

Ill.—^Hawthorne Kennel Club v. 

Swanson, 257 lll.App. 409. 

I*€L—Commonwealth v. Mihalow, 16 

A.2d 656, 658, 142 Pa.Super. 433. 
Tenn.—Young v. State, 121 S.W.2d 

533, 173 Tenn. 469. 

<5) Betting on horse races in oth¬ 
er states at odds fixed by pari-mutuel 
machines in such other states.—^Engle 
V. State, 90 P.2d 988, 993, 63 Ariz. 
458. 

<6) Buying or selling slocks, 
bonds, or commodities for future de¬ 
livery, where it is the intfntion not 
to make or receive actual delivery.— 
Easterly v. Myers, 14S S.W.2d 640, 24 
Tenn.App. 688. 

(7) A contest in which a “first 
prize or premium” is offered, if cre¬ 
ated by paying admission to the 
game, purchasing certificates, or oth¬ 
erwise contributing to funds.—Creash 
V. State, 179 So, 149, 131 Fla. 111. 

(8) Draw poker and low ball poker, 
played for money.—^People v. Phil- 
bin, 123 P.2d 159, 60 Cal.App.2d Supp. 
859. 

(9) Lottery In the form of “Bank 
night” or “Buck night” at a theatre. 
S.C.—Darlington Theatres v. Coker, 2 

S.E.2d 782, 786, 190 S.C. 282. 

Tex.—Robb & Rowley United v. 

State, Civ.App., 127 S.W.2d 221, 223. 

<10) Offerise of possessing gam¬ 
bling device for the enticement of 
persons to gamble should be classi¬ 
fied as “gfaming.”—^Vann v. State, 143 
S.W.2d 306, 176 Tenn. 438. 


(11) Pari-mutuel betting on dog 
races, horse races, or other races. 
Fla.—Pompano Horse Club v. State, 

111 So. 801, 93 Fla. 415, 62 A.L.R. 

51. 

Neb.—State v. Ak-Sar-Ben Exposition 

Co.. 236 N.W. 736, 121 Neb. 248. 
Tex.—Oak Downs v. Schmid. Civ. 

App., 95 S.W.2d 1040, 1045, citing 

Corpus Juris—Hurt v. Oak Downs, 

Civ.App., 85 S.W.2d 294, 296, cit¬ 
ing Corpus Juris. 

(12) Placing bets, as professional 
bookmaker, on fights, baseball and 
football games, and races.—People v. 
Erickson. 13 N.Y.S.2d 907, 10(«, 171 
Misc. 937. 

(13) Playing “Beano.”—Common¬ 
wealth V. Theatre Advertising Co., 
190 N.E. 518, 521, 286 Mass. 405. 

(14) Playing machine by deposit¬ 
ing nickel to secure mints and vary¬ 
ing number of slugs to play baseball 
game on machine.—Rankin v. Mills 
Novelty Co., 32 S.W.2d 161, 182 Ark. 
661. 

(15) Playing pc^cy.—State v. 
Flint. 28 A. 28, 63 Conn. 248—State 
V. Carpenter, 22 A. 497, 498, 60 Conn. 
97. 

(16) Playing poker for money or 
something of value.—Christensen v. 
Valdemar No. 12 of Danish Soc. of 
California and Nevada, 208 P. 426, 
46 Nev. 150. 

(17) Playing stud poker for money, 
—People v. Dubinsky, 31 N.Y.S.2d 
234. 

(18) Selling first, second, and third 
purse options giving option owner 
privilege of surrendc*rlng it for share 
In purse earnings.—State v. Fcak, 20 
N.E,2d 534, 636, 60 Ohio App. 223. 

(19) Taking bets from all comers 
on horse races run in other states 
and paying off on the basis of odds 
established by pari-mutuel machines 
at the track.—Engle v. State, 90 P,2d 
988, 993, 53 Ariz. 458. 

, (20) Wagering money or other val¬ 
uable thing on transpiring of any 
event, whereby one party gains or 
loses something for nothing.—Rein- 
miller V. State, 111 So. 633, 93 Fla. 
462. 


3& Held not ^'gambling*’ or '^gam. 
ing»» 

(1) Dog racing or hotting on dog 
races held not “gambling.”—Oak 
Downs. Inc. v. Schmid, 97 S.W.2d 
671, 128 Tex. 214, reversing. Civ.App., 
95 S.W.2d 1040—State ox iol. Shook, 
Cr.Dist.Atty. v. All Tfxas Haoing 
As.s'n, 97 S.W.2d 669. J2S Tox. 384. 

(2) Legitimate nlhlotlc contests or 
[games of any kind in which contes¬ 
tants take part, even though there 
are prizes offered.—Commonwealth v. 
Theatre Advertising Co., 190 N.E. 618, 
521, 286 Mas.s. 405. 

(3) The offering and awarding of 
a fixed prize to the winner of a game. 
—Town of Centerville v. Burns, 126 
S.W.2d 322, 174 Tenn. 435. 

(4) Trading stamp .scheme.—Sper¬ 
ry V. Weigle, 166 N.W. 61, 166 Wls. 
613. 

39. Nev.—Christensen v, Valdemar 
No. 12 of Danish Soc. of California 
and Nevada, 208 P. 426, 46 Nev. 
160. 

Xtf includes every act, game, and 
contrivance by which one intentional¬ 
ly cxpo.sca money or other thing of 
value and risks the hazard <>f loss by 
chance.—Moore v, Johnston, 8 La 
Ann. 488. 

40. N.M.—^Appleton ▼- Maxwell, 65 
P. 168, 160, 10 N.M. 748. 66 L.U..A 
93. 

41. May be gaxnbU&g althox^rh aot 
punished 

An act of “gambling” which la not 
punished criminally is none the le8.s 
“gambling” Iwenuse amenable only 
to the civil law.—State v. Stripling, 
21 So. 409. 113 AUx. 120, 36 L.U.A. 81. 

42. N.Y.—People v. Erickson. 13 N. 
Y.S.2d 997, 1005, 171 Mlsc. 037. 

Tex.—Bills v. State, Cr.. 162 avv.2d 
407. 

27 C.J. p 977 note 90. 

43. Cal.—Ex parte Williams, 16 P. 
2d 172, 173. 127 Cal.App. 424. 

Similar deHuition 

The playing of a game of chance 
or skill for stakes.—Fleming v. Stat«,s 
53 S.E. 579, ^25 Qa. 17, 
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chance or on a contest of skill, strength, speed, or 
endurance, whereby one party gains and the other 
loses something for nothing, whether the parties 
betting be the actors in the event on which their 
wager is laid or not loosely, the act of risking or 
staking anything on an uncertain event; wager¬ 
ing.**® In the strict sense of the term gambling im¬ 
plies a playing or gaming, as at checkers, dice, 
cards, horse racing, cockfighting, or some other 
sport or contest, as well -as a staking or risking of 
money to be lost or won on the issue.'*® 

As stated supra notes 28, 29, “gambling^’ some¬ 
times is considered as equivalent to, or synonymous 
with, “gaming” and sometimes has been distin¬ 
guished therefrom. It has also been contrasted 
with, or distinguished from, “betting,”^7 and from 
“speculation” or “speculative transactions.”*^ 

To “gamble” means to bet,**® to risk money or 
other possession on an event, chance, or contin¬ 
gency, in the hope of 'realizing gain,®® to game, to 
play for money or any other stake or prize, or to 
practice gaming and more specifically, to play a 


game, especially a game of chance for stakes.®^ 

Gamifig! The term “gaming” has been defined as 
the act or practice of playing games for stakes or 
wagers;®® an agreement between two or more to 
risk money on a contest or chance of any kind, 
where one must be the loser and the other the gain¬ 
er;®** a contract between two or more persons by 
which they agree to play by certain rules at cards, 
dice, or other contrivance, and that one shall be 
the loser and the other the winner;®® the playing 
at any game of hazard;®®, a staking on chance 
where chance is the controlling factor.®^ 

The question whether particular acts, contests, 
events, or games constitute or do not constitute 
gaming within the purview of particular statutes is 
discussed infra § 86. 

As indicated supra notes 28, 29, “gaming^^ is 
sometimes synonymous with, and sometimes distin¬ 
guishable from, “gambling;” and “gaming” is often 
used interchangeably or synonymously with “bet¬ 
ting,”®® and interchangeably or synon 3 miously with 


44. Pla.—Hardison v. Coleman, 164 
So. 520, 522, 121 Fla. 692. 

Similarly expressed 

(1) The bettlngr on the result of a 
game.—Fleming v. State, 53 S.E. 579, 
125 Ga. 17. 

(2) A contest for a prize, purse, 
premium, stake, bet, or wager con¬ 
taining the element of chance, and in 
which one person risks his money or 
other thing of value with no prospect 
of return except to get for nothing 
the money or goods of another.— 
Creash v. State, 179 So. 149, 131 Fla. 
Ill, 

(3) “Gambling^ is an engagement 
whereby some sort of prize or stake 
possessing value to the player may 
be won or lost through manipulation 
hy the player.—Steely v. Common¬ 
wealth, 164 S,W.2d 977, 291 Ky. 554. 

45. N.Y.—People v. Erickson, 13 N. 
T.S.2d 997, W05, 171 Misc. 937. 

46. N.Y.—People v. Erickson, supra. 

47i Cal.— Ex parte Williams, 16 P. 
2d 172, 173, 127 Cal.App. 424. 

4B. Mont.—Outlook Farmers' Eleva¬ 
tor Co. V. American Surety Co. of 
New York, 223 P. 906, 70 Mont 8. 

46. Ky.—Allen v. Commonwealth, 
198 S.W. 896, 178 Ky. 250. 

50. U.S.—Chicago Patent Corpora¬ 
tion V. Genco, Inc., C.C.A.in., 124 
P.2d 726. 

Ala.—State v. Stripling, 21 So. 409, 
410, 113 Ala. 120, 36 L.R.A. 81. 

51. Ala.—State v. Stripling, supra. 
Similar deHnition 

To play or game for money or oth¬ 
er stakes.—City of Ltake Charles v. 


Marcantel, SI So. 106, 107, 125 La. 170 
—27 C.J. p 980 note 39. 

*ITiilawfnl play 

“The word ‘gamble’ is perhaps the 
most apt and substantial to convey 
the idea of unlawful play, that our 
language affords. It is inclusive of 
hazarding and betting as well as 
play.”—Bennett v. State, 2 Yerg., 
Tenn., 472, 474. 

53. Ala,—State v. Stripling, 21 So. 
409, 410, 113 Ala. 120, 36 L.R.A. 81. 

N.H.—State v. Hint Vending Machine 
No. 196084, 164 A- 224, 85 N.H. 22. 
53- Ala.—Jackson v. State, 1 So. 2d 
601, 30 Ala.App. 114, certiorari de¬ 
nied 1 So.2d C02. 241 Ala. 141. 

La.—Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 266, 269, 
188 La. 728. 

N.Y.—^People v. Erickson, 13 N.y.S.2d 
997, 1005, 171 Misc. 937. 

54. Fla.—Creash v. State, 179 So. 
149, 131 Fla. 111. 

La.—Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 266, 259, 188 
La. 728. 

27 C.J, p 977 note 95 [a] (1). 

Similar deflnitions 

(1) An agreement between two or 
more persons to play together at a 
game of chance for a stake or wager 
which is to become the property of 
the winner, and to which all contri- 
l 5 ute.—Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 256, 259, 188 
La. .728. 

(2) Other statements see 27 C.J.’ p 
977 note 95 [a]. 

Illegal gaming 

(1) The. phrase implies gain and 
loss between the parties by betting, 
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such as would excite a spirit of cu¬ 
pidity.—^People v. Sergeant, 8 Cow., 
N.Y., 189, 141. 

(2) It has been defined as meaning 
to play at any game of chance or 
skill on the issue of which money or 
property having any value depends.— 
Commonwealth v. Theatre Advertis¬ 
ing Co., 190 N.B. 618, 620, 286 Mass. 
405. 

55. La.—Town of Eros v. Powell, 68 
So. 632, 634, 137 La. 342. 

27 C.J. p 977 note 96. 

56. La.—BauCum & Kimball v. Gar¬ 
rett Mercantile Co., 178 So. 256, 
269, 188 La. 728. 

Similar deflxxitlon. 

The practice of playing and fol¬ 
lowing up any game, particularly 
those of hazards, as cards, dice, etc. 
—Ex parte Williams, 16 P.2d 172, 173, 
127 Cal.App. 424. 

57. Tenn.—Town of Centerville v. 
Burns, 126 S.W.2d 322, 323, ITt 
Tenn. 435. 

Essence of gaming and wagerin'^ 
is that one party is to win and the 
other to lose on a future event, 
which, at the time of the contract, 
is of an uncertain nature, that is to 
say if the event turns out one way 
A will lose, but if It turns out the 
other way he will win.—City of Mo- 
berly v. Deskin, 166 S.W. 842, 84i, 
169 Mo.App, 672. 

58. Ga,—^Thrower v. State, 45 S.Bl 
126, 1X7 Ga. 753. 

Tex .—Wolz V. State, 33 Tex. 831. 

May properly be so employed in 
some cases. 

Kan.—State v. Way, 93 P. 159, 160, 

< 76 Kan. 928, 14 L.R.A.,N.S., 603. 
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‘‘game.”59 jt has been compared with, or distin¬ 
guished from, “betting,”®® “lottery” or “lotteries,”®^ 
“playing” and “wagering.”®^ 

To “game” means to gamble, or to win or lose in 
the operation;®® and it has been said that “to game” 
is as strong and expressive as “to gamble.”®^ 

(2) Other Terms Descriptive of Acts 

Terms descriptive of acts which are directly or 
indirectly related to gambling or gaming in general have 
been Judicially defined or construed in the light of par¬ 
ticular usage, statutes, and circumstances. 

Ante. In the game of poker, “to ante” is to put 
up a stake before the cards are dealt.®® 

Bet. The usual sigfnification of “to bet” is to put 
to hazard a sum ascertained on a future happening 
of some event then uncertain ;®*® to gamble or game 
for money or other stakes;®*^ to stake or pledge 
money or property on an event of a contingent is¬ 
sue, or to wager.®® 


Betting. The putting of a certain sum of mone 
or other valuable thing at stake on the happenin 
or not happening of some uncertain event.®® 

Bookmaking. A species of betting on races 
the business of receiving and accepting bets o 
wagers on the result of races, usually after quotini 
odds to prospective betters and having them writ 
out slips.The term imports some method of re 
cording bets,*'^2 and, while analogous to “pool sell 
ing,”7® strictly speaking, it is distinguished there 
from.74 

Carry On. As applied to gambling or a busines; 
of like character, the phrase means to continue t< 
prosecute, to keep in progress, or to manage or tc 
be engaged in.^® 

Conduct. To conduct a gambling or other lik< 
business means to direct the course of it, to man¬ 
age it, or to carry it on.*^® 

Exhibit. As used with relation to gaming, the 


Mich.—People v. Welthoff, 16 N.W. 
442, 51 Mich. 203, 47 Am.R. 667. 

59. In. penal atartutes the words 
“game” and “gaming” are frequently 
used as synonymous.—State v. Prath¬ 
er, 100 P. 67, 79 Kan. 613, 131 Am.S.R. 
339, 21 L..R.A.,N.S„ 23. 

60. Ky.—Commonwealth v. Kentuc¬ 
ky Jockey Club, 38 S.W.2d 987, 994, 
238 Ky. 739. 

Mich.—People v. Weithoff, 16 N.W. 

442, 51 Mich. 203, 47 Am.R. 657. 
CUst of distinotlon 

(1) “Betting” is a more compre¬ 
hensive term than “gaming.”—Mc- 
Devitt V. Thomas, 114 S.W. 273, 130 
Ky. 806. 

(2) Gaming always includes a wa¬ 
ger, but there may be betting which 
is not Included In gaming; betting 
is not gaming unless the wager is 
laid on a game. 

Cal.—Ex parte Williams, 16 P.2d 172, 
173, 127 Cal.App. 424. 

Mich.—People v. Weithoff, 16 N.W. 

442, 61 Mich. 203, 47 Am.R. 667. 
N.H.—In re Opinion of Justices, 63 
A. 605, 73 N.H. 625, 6 Ann.Cas. 689. 

61. Ky.—Commonwealth v. Kentuc¬ 
ky Jockey Club, 38 S.W.2d 987, 238 
Ky. 739. 

62. Words '‘wagering,’*’ "playing” 
and "graining” each said to have a 
meaning different from the others.— 
Thrower v. State, 46 S.R 126, 127, 
117 Ga. 753. 

63. Ky.—^Allen v. Commonwealth, 
198 S.W. 896, 178 Ky. 260. 

64. Kan.—State v. Prather, 100 P. 
67, 79 Kan. 613, 131 Am.S.R. 339, 
21 L.R.A..N.S., 23. 

Tenn.—^Bagley v. State, 1 Humphr. 
486. 


65. Mo.—State v. Hall, 128 S.W. 745, 
748, 228 Mo. 466. 

As a noun meaning a stake see supra 
subdivision c (2) of this section 
note 63. 

66- Tex.—Coulter v. State, 63 S.W. 
2d 477, 480, 122 Tex.Cr. 9. 

27 C.J. P 979 note 11. 

67- Tex.—Ellis v. State, Cr., 162 S. 
W.2d 407. 

68. Ky.—Allen v. Commonwealth, 
198 S.W. 896, 898, 178 Ky. 250. 
Tex.—Rich v. State, 42 S.W. 291, 38 
Tex.Cr. 198, 38 L..R.A. 719. 

As a noun descriptive of stake see 
supra subdivision c (1) of this sec¬ 
tion notes 37^46. 

69- U.S.—Carpenter v. Beal-McDon- 
nell & Co., D.CArk., 222 P. 453, 460. 
Mich.—Shaw v. Clark, 13 N.W. 786, 
49 Mich. 384, 388. 43 Am.R. 474. 
As equivalent to, and distinguished 
from, “gambling” or “gaming” see 
supra notes 47, 58, 60. 

Betting on a game is tho mutual 
agreement and tender of a gift of 
something valuable, which Is to be¬ 
long to the one or to the other of 
the contending parties, necorcling to 
the result of such trial.—Stearnes v. 
State, 21 Tex, 692, 694. 

TO- Tex.—Ex parte Tlernan, 77 S.W. 

225. 45 Tex.Cr. 343. 

27 C.J. p 979 note 25. 

71. N.Y.—People v. Solomon, 160 N. 
Y.S. 942, 944, 174 App.DIv. 144— 
Hofferman v. Simmon.s. 32 N.Y.S. 
2d 244, 177 Misc. 962. appeal grant¬ 
ed 32 N.T.S.2d 1021, 263 App.DIv. 
891. 

Bookmaldng or making book” de- 
sexibed 

Md.—Spies v. Rosenstock, 39 A. 268, 
87 Md. 14, 16. 
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Mo.—state v. Oldham, 98 S.W. 497, 
200 Mo. 638, 657. 

72. U.S.—^People of the State ol 
New York v. Bennett, C.C.N.Y., 113 
P, 615, 516. 

N.Y.—Murphy v. New York Police, 
11 Abh.N.Cas. 337. 338, 63 How.Pr. 
396. 399. 

Origin and necessity of writing dis- 
enssed 

<1) It is called bookmaking, be¬ 
cause the bets are booked or a rec¬ 
ord kept of them in a l>ook.—Spies v. 
Rosenstock. 39 A. 268. 87 Md. 14, 16. 

(2) ”The term 'bookmaking" orig¬ 
inally indicated a collection of sheets 
of paper or other sulistances upon 
which entries could be made, either 
written or printed.”—People v. I^an- 
gan. ft9 N.E, 921. 922. 196 N.Y. 260, 
25 D.H.A..N.S., 479, 17 Ann.On.M. 1081 
—People V. Uaude, 143 N.Y.S. 156,. 
81 Misc. 266, 257^—People v. (Mltens, 
137 N.Y.S. 670. 672, 7K Mlsc. 7. 

(3) “Oral” bookmaking Is a mis¬ 
nomer.—State V. Austin. 76 So. 809,. 
811, 142 I.A. 384, 

73. Mo.—State v. Del mar Jockey 
Club, 92 S.W. 186. 191, 200 Mo. 34.. 

74b CUst of distinction 

In hookmaking the betting Is with 
the bookmakers; in pool selling the 
betting is among the pundmsers of 
the pool.—unman v. St. IxjuIh Fair 
Assoc., 66 S.W. 949, 961. 167 M»>. 273, 
283, 56 UR.A. 606—27 C.J. p 979 note 
25 [al. 

76, Ohio.—^Thompson v. Ackerman, 
21 Ohio CIr.Ct. 740. 744, 12 Ohio 
Cir.Dec. 466. 

Applied to business generally see 22 
C.J.S. p 1764 notes 19-28. 

73. Ohio.—^Thompson v. Ackerman, 
supra. 
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word has no technical meaning, 77 and has been de¬ 
fined as meaning to control, to carry on, or dis- 
play.78 

Exhibiting. By the express terms of some stat¬ 
utes the word ''exhibiting’’ or "exhibited” is in¬ 
tended to signify the act of displaying a bank or 
a game for the purpose of obtaining betters.79 

Keep. As used with relation to gaming, the word 
has no technical meaning,^® but may mean to at¬ 
tend, carry on, or conduct, not merely to possess 
to have the control and management of ;^2 or to 
maintain.'S3 The word implies duration but not 
necessarily keeping as a business or emplo3mientS5 
To keep a gaming table, bank, or other device is to 
hold it in readiness for the purpose of obtaining 
betters,^® and may be the equivalent of "to set 
up.”87 

Permit. As applied to games and gambling, the 
word means an express assent or license to do an 
act, or a failure to prohibit or prevent to grant 
leave or liberty to by express consent, to allow ex¬ 
pressly, or to suffer or allow to be, come to pass 
or take place, by tacit consent or by not prohibit¬ 
ing or hindering.®® It may imply knowledge and 
inaction,®® and has been held synonymous with 


"suffer.”®! 

Play. To play a game is to take part in the 
game.®3 The word "playing” is used in some stat¬ 
utes simply as a generic term and may be synony¬ 
mous with "shooting.”®® 

Pool selling. A term used to describe a form of 
gambling®4 or a method of betting,®^ and defined as 
a scheme for facilitating betting on races,®® betting 
on the results of horse races and other trials of 
skill, speed, and durations, at a place with apparatus 
and devices convenient for this purpose.®7 It im¬ 
ports a transaction, where the money of some per¬ 
son other than the seller of the pool is to be re¬ 
ceived by him,®® being thus distinguished from 
"bookmaking” although sometimes analogous there¬ 
to see supra notes 73, 74. 

Raffle. To raffle means to cast dice for a prize 
for which each person concerned in the game lays 
down a stake or hazards a part of the value.®® 

Set ^p. A phrase of very wide latitude of mean¬ 
ing, but quite capable of being generally under¬ 
stood.! To "set up” a gaming table, bank, or other 
device is to provide whatever may be necessary for 
the game, and either by acts or words to propose to 
play it,® and, as shown supra note 87, may be the 


77. Del.—state v. Panaro, 91 A. 

1000, 23 Del. 230, 232. 

7a Del.—State v. Titleman, 108 A. 
92, 7 Boyce 443. 

79. Tex.—Wolz v. State, 33 Tex. 331 
—Kaln V. State, 16 Tex.App. 282— 
Whitney v. State, 10 Tex.App. 377, 
Phrase construed 

“Bxhlbitlnff a faro bank for gam¬ 
ing.”—Kramer v. State, 18 Tex.App. 
13. 

80l Del.—State v. Panaro, 91 A 1000, 
28 Del. 230. 

81. Ky.—Haycraft v. Common¬ 

wealth, 49 S.W.2d 314, 243 Ky. 568. 
ea Conn.—State v. Cleri, 20 A.2d 
733, 128 Conn. 149. 

37 CJ. p 980 note 48. 

sa Conn.—State v. Cieri, supra. 

Ga,—Bryan v. State, 47 S.B. 574, 120 
Oa. 201. 

Ky.—^Haycraft v. Commonwealth, 49 
S.W.2d 314, 243 Ky. 568. 

34 . XJ.S.—U. S. v. Smith, D.C., 27 P. 

Cas.No.16,329, 4 Crunch aC. 659. 
Conn. —State v. Cieri, 20 A.2d 733. 128 
Conn. 149. 

S5. Ala.—^Eubanks v. State, 17 Ala. 
181. 

86. Tex.—^Wolz V. State, 33 Tex. 331. 
27 C.J. p 980 note 50. 

Phrases construed 

(1) “Employing one to watch a 
gambling device" is “keeping" such 
device.—Jeffries v. State, 32 S.W. 
1080, 61 Ark. 308, 311. 


(2) “To keep a place," construed 
^,s meaning appropriation of the 
place by a person for the conduct 
of his business and to conduct, main¬ 
tain, or manage a place.—State v. 
Cieri, 20 A.2d 733, 128 Conn. 149. 

87. Xh substance and effect the man 
who sets up a gaming table **keeps 
a gaming table," and e converse the 
person who keeps may, in one sense, 
be said to set up a gaming table.— 
Commonwealth v. Burns, 27 Ky. 177, 
4 J.J.Marsh. 177, ISO, 181. 

38. Iowa.—State v. Probasco, 17 N. 
W. 607, 62 Iowa 400, 402, 

89. Ohio.—Thompson v. Ackerman, 
21 Ohio Cir.Ct. 740, 12 Ohio Cir. 
Dec. 454. 

9a Ky.—Bunnell v. Commonwealth, 
99 S.W. 237, 30 Ky.L. 491. 

27 C.J. p 980 note 56 [a]. 

91. Ky.—Allen v. Commonwealth, 
198 S.W. 896, 897, 178 Ky. 260. 

92. Century D. 

Applied to various games 

“To roll tenpins" is to play tenpins 
and “to shoot craps" is to play craps. 
—Sims v. State, 67 S.E. 1029, 1 Ga. 
App. 776, 777. 

93. Ga.—Sims v. State, supra. 

94. Mo.—^Wellston Kennel Club v. 
Castlen, 55 S.W.2d 288, 292, 331 Mo. 
798. 

27 C.J. p 980 note 58. 

55 


96. N.H.—In re Opinion of Justices, 
63 A. 505, 73 N.H. 625, 627, 6 Ann. 
Cas. 689—Barker v. Mosher, 60 N. 

H. 73, 74. 

96. Mo.—Wellston Kennel Club v. 
CasUen, 55 S.W.2d 288, 331 Mo. 
798. 

27 C.J. p 980 note 60. 

97. Conn.—State v. Scott, 68 A 268, 
269, 80 Conn. 317. 

zarot confined to pools on horse races 
Tex.—^Bx parte Powell, 66 S.W. 298, 
43 Tex.Cr. 391, 398, 399. 

Schenoo in grayhound racing 
whereby first, second, and third purse 
options were sold with the privilege 
of surrendering same for a share of 
the purse earnings of dog chosen 
held to constitute pool selling.—Stale 
V. Peak, 20 N.B.2d 534, 635, 60 Ohio 
App. 223. 

98- XJ.S.—People of the State of New 
York V. Bennett. C.C.N.Y., 113 F. 
615, 516. 

Mo.—^Wellston Kennel Club v. Cast¬ 
len. 56 S.W.2d 288, 292, 331 Mo. 798. 

99- Mo.—State v. Kennon, 21 Mo, 
262, 268, 264. 

As a game see supra subdivision b 
of this section notes 7-11. 

1. Or.—Prisbie v. State, 1 Or. 264. 
Pa.—Commonwealth v. Carson, 6 
Phila. 881. 

2- Ky.—Commonwealth v. Burns, 4 

J.J.Marsh. 177. 

27 C.J. p 980 note 67. 
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equivalent of “to keep.” The expression applies 
not only to what are commonly known as gaming 
tables, but also to other devices used for the pur¬ 
pose of gaming, such as cards and the like, and al¬ 
ways requires some physical object.^ 

To “set up a bank,” is to provide a fund of money 
or property or credit, and offer to stake the same on 
bets which others may choose to make against the 
person furnishing the same, on the game which he 
exhibits to entice bets.** 

Shoot In connection with the game of craps, 
“to shoot” means to throw the dice, hence to play 
the game; and “shooting” indicates partly how the 
game is played and is said to be synonymous with 
“playing.”® 

Stake, To “stake” money is to put it at hazard 
on the issue of competition or on a future contin¬ 
gency.^ 

c. Terms Descriptive of Persons 

Various terms applicable to, or descriptive of, per¬ 
sons who engage In gaming or related activities have 
been judicially construed or in terms defined. 

Banker. The term “banker” has been defined in 
connection with Banking game, and cognate terms 
supra subdivision b (2) of this section note 47. 

Bookmaker, One who makes a book on a race 
or other doubtful event a professional betting 
man, especially one connected with the turf,® 

Booster. A technical term used in gambling es¬ 
tablishments describing a person who, in the inter¬ 
est of the proprietor, takes a hand in the game to 
keep it from stopping for want of a sufticient num¬ 
ber of players and who is furnished money to bet 
with and allowed to keep his winnings as compen¬ 
sation for his services.® 

Custodian. While, as indicated in 25 C.J.S. p 69 
notes 61-68, “custodian” is more frequently used in 
defining other classes of possession or control than 


that which a stakeholder assumes over money de¬ 
livered to him to be kept and disbursod under the 
terms of a bet or a wager, it may, however, be ex¬ 
tended to designate and embrace all persons who 
knowingly receive and hold money which the par¬ 
ty or parties from whom it is received intend shall 
be held pending a race and disbursed according to 
its result, or any intermediate recipient or holder of 
money who takes it into his possession intending to 
deliver it to another person to be disbursed by such 
other person on the result of a racc.^*^ 

Gambler. A word of well defined meaning, which 
describes a well-known avocation or calling, tind re¬ 
fers to, or means, one given to gambling or playing 
for a stake; one who follows or practices games of 
chance or skill with the expectation and purpose of 
thereby winning money or other property; one who 
gambles,one who games or plays f(»r money or' 
other stake, or who practices gambling, especially . 
one who makes gambling his business. 

A “casual gambler,” in contradistinction to a “pro¬ 
fessional gambler,” is one who, by placii^g casual or 
occasional bets, commits no crime; but the distinc¬ 
tion is based on the character of the gamliling rath¬ 
er than on its mere frequency.^® 

A “common gaml)ler” is one who maintains him¬ 
self chiefly by gaming;!^ and more specifically, a 
person who is the owner, agent, or superintendent 
of a place, or of any device, or apparatus, for gam¬ 
bling; or who hires, or allows to be used a room, 
table, establishment, or apparatus for snch a pur¬ 
pose; or who engages as dealer, gamekeeper, or 
player in any gambling or bankifig game, where 
money or property is dependent on the result.^® 

A “professional gambler” is a pi rsen wlui makes 
his living in pursuing the ])usine‘4s or practice of 
unlawful gaming, by the use of card.s, «lice, or other 
gambling device, with the purpose of thereby win¬ 
ning money or other property, or who conducts, ei- 


3. Or.—Friable v. State, 1 Or. 264, 

4. Ky.—Commonwealth v. Burns, 4 
J.J.Marsh. 177, 181. 

5- Ga.—Sims v. State, 57 S.B. 1029, 
1 Ga.App. 776. 

6. Iowa.—^Koater v. Seney, 68 N.W. 
824, 99 Iowa 584, 587. 

BConey paid for lottery tickets is 
‘"staked" on a grame of chance.—^Kos- 
ter V. Seney, supra. 

7- Century D. 

“Bookmakingr" or “making a book" de¬ 
fined see supra subdivision d (2) 
of this section notes 70-74. 


Qualifioations a&d xnodTis operand! 
described 

ISt.Y. —I^eoplo V, Iian^an, 89 N.B, 921, 
922, 196 N.Y. 260, 25 L.R.A.,N.S., 
479, 17 Ann.Caa. 1081—People v. 
liaude, 143 N.Y.S. 156, Si Misc. 
256. 257—People v, Gittens, 137 N. 
Y.S. 670, 78 MIsc. 7. 

27 C.J. p 981 note 72 [b]. 

9. Cal.—Ex parte Meyer, 40 P. 953, 
5 Cal.Unrep.Cas. 64, 65. 

la Mo.—State v, Cumminfirs, 154 S. 
W. 725, 726, 248 Mo. 509, 

11, Ala.—Brannon v. State, 76 So. 

991, 993, 16 Ala.App. 259. 

27 C.J. p 981 notes 79, 80. 


Similarly expressed 

It refers to one ad<iloird fo Rnm- 
Imr nr playing fi»r mnm*y or other 
stakevs.—cUrnumt v. H**Iaii;;»»r. 105 N. 
Y.S. 537, 538. 120 App.lMv. 6C2. 

13. K.Y.—Clement V. UelnMK*‘r, 105 

N-YS. 537. 5.38, 120 App.DIv. 662. 

13. N.Y.—Gnltrnf v. Levy. 22 N.Y. 
a2a 374, 373. 376, 174 MIsc, 1004. 

14. Ala,—Hallmark v. Srate, 19S f>>, 
149. 130, 29 Ala.App. 405, eertlorarl 
denied 198 So. 151, LMO Ala. 138. 

IR. N.Y.—People v. 0‘MaIlry. 64 N. 
Y.S, 843, 52 App.niv, 46, 47—Ly¬ 
man V.'Shenandoah SoeifiJ Club, 57 
K.Y.S, 372. 39 App.Dlv. 439. 
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tlier as owner or employee, a place for gambling;^® 
one who gambles for a livelihood. 

Keeper, This is a term applied to one who has 
the care, custody, or superintendence of anything. 
The word does not necessarily imply either owner¬ 
ship or the right to participate in the profits of the 
thing kept.i® 

Loser. Within the meaning of statutes permit¬ 
ting recovery, by the loser from the winner, of 
money or other property lost at gambling, as dis¬ 
cussed infra §§ 35-41, a loser is one who parts with 
a thing of value by virtue of the terms of a gam¬ 
bling contract to which he is a party one who 
has lost more than he has won during a sitting 
the person to whom the money or other valuable 
thing lost by gaming belongs.^i Where the thing 
staked is not the property of the party staking it, 
he is not a loser within the meaning of these stat¬ 
utes ;22 and it has been said that a professional gam¬ 
bler cannot be a loser within the meaning of such 
statutcs.2^ 

Piker. In the language of the gambling fraterni¬ 
ty. a term descriptive of one who refuses to 'live 
up” to his agreement or obligation, usually in a 
gambling transaction.^^ 

Pool seller. The term refers to one who sells 


pools on any event, as horse racing, boat racing, 
elections, etc. 2 5 

Stakeholder. A stakeholder is a mere depositary 
of both parties to a wager for the money deposited 
by them, respectively, wdth a naked authority to de¬ 
liver it over on the proposed contingency; a person 
with whom money is deposited pending the decision 
of a bet or wager; one holding a fund which two 
or more claim adversely to each other; one who has 
received the funds of another or others in special 
deposit for a given purpose, to be paid to one party, 
or divided between both, or among all the parties, 
on the happening or nonhappening of some antici¬ 
pated event.2fi Ordinarily a stakeholder is not a 
party to the wager; he is a mere depositary.27 

Winner. Within the meaning of statutes permit¬ 
ting recovery, by the loser from the winner, of 
money or other property lost at gambling, as dis¬ 
cussed infra §§ 35-41, a winner is the person in 
whose favor a wager is decided and to whom the 
money or property wagered has been delivered 
or one who has won more than he has lost during 
one sitting.29 The term may include the proprietor 
of a bank or of a gambling house at which the 
money is lost where the whole or a certain per¬ 
centage of the winnings is taken by the bank or 
house, although the money was lost in his absence 
in play with his agent or employee.^O It has been 


le. Ala.—Hallmark v. Slate, 198 So. 
149, 150, 29 Ala.App. 406, certiorari 
donipd 198 So. 151, 240 Ala. 138. 
Okl.—Mitchell v. State, 130 P. 1175, 
9 Okl.Cr. 172. 

Statutory definitiou < 3 .uoted 
Inc*.—Howard v. State, 64 Ind. 616, 
517. 

17. N’.Y.—Galtrof v. Levy, 22 N.Y. 
S.2d 374, 376. 174 Misc. 1004. 

18. Ill.—Stevens v. People, 67 Ill. 
5S7. 590. 

Phrases construed 

(1) “A keeper of a sramblingr de¬ 
vice” Is one who has the manage¬ 
ment of it, when used for gaming 
purposes, or when it is set up with a 
view to attract people to risk their 
money on it, and when such attrac¬ 
tions are oiXered for the purposes 
of gain on the part of the keeper.— 
McCoy V. Zane, 65 Mo, 11, 15. 

(2) “Keeper of a gaming house.'* 
—Stevens v. People, 67 Ill. 587, 590. 

(3) “Keeper of a gaming table.’*— 
Bibb V. State, 4 So. 195, 84 Ala. 13. 
18- N.T.—Haywood v. Sheldon, 13 

Johns. 88—Hewes v. Hollister, 7 
N.Y.Leg.Obs. 11. 

ao. Ill.—Zellers v. White, 70 N.B. 

660, 208 Ill. 518, 100 Am.S.R. 243. 
ai. 111.—Ware v. Dumont, 123 111. 
App. 1. 


22. Ala.—Davis v. Orme, 86 Ala. 
540. 

27 C.J. p 982 note 95. 

23. Ky.—Elias v. Gill, 18 S.W. 45-4, 
92 Ky. 569, 13 Ky.D. 798—Brown v. 
Thompson, 14 Bush 638, 29 Am.R. 
416. 

N’.Y.—Watts V. Malatesta, 186 N.B. 
310, 262 N.Y. SO, 88 A.L.R. 1072— 
Galtrof V. Levy. 22 N.Y.S.2d 374, 
375, 174 Misc. 1004. 

24. Ala.—Grooms v. Knox, 142 So. 
582, 25 Ala.App. 1R5. 

25. Tex.—Ex parte Powell, 66 S.W. 
298, 43 Tex.Cr. 391. 

“Pool selling” defined see supra sub¬ 
division d (2) of this section notes 
94-98. 

26L N.J.—iState V. Dudley, 21 A.2d 
309, 210, 127 N.J.Law 137, quoting 
Ck>xpu8 Juxls- 
27 C.J. p 982 notes 99-3, 

Similar definitions 

<1} “One in whose .hands money 
or property is deposited to abide the 
event of a gambling contract.**— 
Martin v. Francis, 191 S.W. 259, 173 
Ky. 629, 637, D.R.A1918F 966, Ann. 
Cas.l918B 289. 

(2) One selected by the gamesters 
to hold the substance wagered until 
the contingency is determined and 
then to pay over as previously 
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agreed.—State v, Dudley, 21 A.2d 
209, 210, 127 N.J.Law 127. 

27. Iowa.—^Himmelman v, Pecaut, 
110 N.W. 919, 133 Iowa 503. 

27 C.J. p 982 note 4. 

Punotion of stakeholder 

(1) A stakeholder is the agent of 
both betters as long as he holds 
stakes.—Si card v. Williams, 29 S.W, 
2d -eTS, ISl Ark. 1147. 

(2) The function of a “stakehold¬ 
er** is apart from that of the game¬ 
ster, and is to receive the sums wa¬ 
gered and hold them against the de¬ 
termining event, whether that event 
be horse race or otherwise, and then 
pay them over to the winner.'—State 
V. Dudley, 21 A.2d 200, 210, 127 N.J. 
Law 127. 

28, N.M.—^Armstrong v. Aragon, 79 
P. 291, 13 N.M. 19. 

28. Ill.—Zellers v. White, 70 N.B. 
669, -672, 208 Ill. 518, 527, 100 Am. 
S.B. 243. 

30, Ill.—Zellers v. White, supra. 
Ind.—Condon v. State, 14 N.B. 705, 
113 Ind, 72. 

Ky.—Triplett v. Seelbach, 14 S.W. 

948, 91 Ky. 30, 12 Ky.L. 661. 
Ohio.—^Lear v. McMlllen, 17 Ohio St. 
464, 469. 
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held, however, that the proprietor of a place where¬ 
at the money is lost is not a winner when he does 
not participate in the game or receive any profits 
therefrom.31 Persons sharing in the ‘^take out,” as 
defined supra subdivision c (2), of this section notes 
10-12, are winners within the meaning of these 
statutes, and this is true whether the owner who 
shares in the '*take out” is an individual, or is a 
member of a partnership.^^ 

A person who acts as broker or commission man 
for another in the purchase of grain or stocks un¬ 
der gambling contracts and who receives from such 
other person money or property to be used and 
which is used in payment of losses incurred in the 
transaction, is a winner within the meaning of the 
statutes authorizing recovery by the loser from the 
winner,^^ 

f. Terms Descriptive of Places 

Various terms descriptive of places which have been 
or may be used for gambling or gaming have been 
Judicially construed or defined. 

Bank and Banking house. These terms have been 
considered in connection with Banking game and 
cognate terms supra subdivision b (2) of this sec¬ 
tion notes 48-54. 

Bucket shop. This term is defined infra subdivi¬ 
sion h of this section notes 53-55. 

Cockpit. A cockpit is a pit or ring for cockfight¬ 
ing. It is an imperfect equivalent of the Spanish 
word “gallera,” defined infra note 36 which is said 
to have a more restricted meaning.34 

Dramshop. Within the meaning of statutes for¬ 
bidding gaming thereat, a dramshop is a place 
where spirituous liquor is sold by the drink.35 


Gallera. A Spanish word which clearly conveys 
the idea of a place especially and expressly designed 
for the conduct of cockfighting.36 

Gambling den, Gambling hell, and Gambling place. 
A “gambling den” is a place at which gambling is 
practiced; a “gambling hell” is a notorious place 
of promiscuous and public resort for the purpose of 
gaming, a place devoted to business of that descrip¬ 
tion; and a “gambling place” is simply a place 
where persons assemble for the purpose of gaming 
for money.^7 

Gaming house or Gambling house, A building, 
place, or room kept for use as a place to gamble 
w'ith cards, or to keep or exhibit for the purpose of 
gaming any bank, table, alley, machine, wheel, or 
device a house in which persons are induced or 
allowed by the owner, or occupant thereof, to as¬ 
semble frequently in large or small numbers, and 
to bet money on the result of games played there¬ 
in,*39 a house where gaming is practiced.*^^ It is 
not necessary that the whole of the premises be 
used for the purpose of gaming.^i The term, as 
used in the statutes, is broad enough to incliule vari¬ 
ous structures and parts thereof,'*- as indicated in 
the note.^^ 

Generally, “gaming house” and “gambling house” 
are synonymous and “gaming house” and “gam¬ 
ing table” arc synonymous in gaming vernacular.'* 

“Gaming house” as disorderly house is consid¬ 
ered in Disorderly houses § 4 f (2), § 15 b (4) (d), 
as a Nuisance, in the C.J.S. title Nuisances § 45, 
also 46 C.J. p 701 notes 98-5, and the keeping there¬ 
of as an offense within gaming statute.s, infra §§ 
97-104. 


31- Minn.—Nagle v. Randall, 132 N. 

W. 266, 115 Minn. 235. 

27 C.J. p 982 note 12. 

32. Ind.—Thomas v. Griffin, 27 N. 

K 754, 1 Ind.App. 457. 

Ky.—White v. Wilson, 100 Ky. 367— 
Triplet v. Seelbach, 14 S.W. '948, 
91 Ky. 30, 12 Ky.L. 661. 

33- Ill.—Riordon v. McCabe, 254 Ill. 
App. 177, affirmed 173 N.E. 660, 341 
Ill. 5a6, 83 A.LI.R. 512. 

27 C.J. p 983 note 16, 

34s. Philippine.—^U, S. v. Estapia. 37 
Philippine 17, 22. 

35. Ark.—Snow v. State, 9 S.W. 306, 
60 Ark. 657. 

SGl Philip-pine.—XT. S. Estapia, 87 
Philippine 17, 22. 

Distinguished from "cockpit'' see su¬ 
pra note 3*4. 

37. Mass.—Buckley v. O'Niel, 113 
Mass. 193, 194, 18 Am.R. 466. 

38. Tex.—Davis v. State, Civ.App;, 
165 S.W.2d 757. 


38. N.O.—State v. Black, 94 N.C. 

809, 811. 

40. Tex.—Morgan v. State, 60 S.W. 
763, 764. 12 Tex.Cr. 422—Miller v. 
State, 34 S.W. 959, 35 Tex.Cr. 659. 

Similar deOnitlo&s 

Mich.—People v. WeithofT, 16 N.W. 
•442, 447, 51 U\vh. 203. 47 Am.R. 
o<)7. 

27 O.J, p 983 note 25 Ca]. 

Statutory definitioxiB quoted 
U.S.—Ong Chang Wing v. U. S., Phil¬ 
ippine, 31 S.Ct. 13, 16. 218 U.S. 272, 
54 L..Ed. 1010. 

Tex.—Walters v. State, 125 S.W, 11. 

12, 58 Tex.Cr. 240. 

BCeld to be a ''gaxoixig house*’ 

A room, hall or house where bet¬ 
ting on horse races is promoted.— 
Young V. State, 121 S.W.2d 533, 173 
Tenn. 469. 

41. Mass.—Commonwealth v. 

Charlie Joe, 79 N.E. 737, 193 Mass. 
883. 


42. Ill.—Swigart V. People, 49 N.E. 
•132, J31 Ill. 281. 

27 O.J. p 983 note 29. 

43. Reid to include 

<l) A boat.— V. Metealf, $3 
‘ Mo.App. 681. 

(2) A dwelling or dwelling house. 
N.(\—Stale V. iUn«?k, 9*4 N.C. 809. 

812 . 

Tex.—Morgan v. State. 60 S.W. 763. 
42 Tex.Cr. 422. 

(3) A single room.—Gn'envUlc v. 
Kemmis, 36 S.E. 727. 58 H.C. 427. 50 
L..R.A. 725—27 C.J, p 983 note 32. 

(4) A sleeping chamber.—State v. 
Black, supra. 

44. Ind.—State v. Frederick, 109 N, 
E. 747, 183 Ind. 609. 

27 G.J. p 983 note 26. 

45. Colo.—Kv<‘rhart v. People, 130 P. 
1076, 54 t7oIo. 272. 

Tenn.—Hardaway v. DiUy. Ch., 48 S. 
W. 712. 
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A “common gaming house” is one kept for the 
purpose of permitting persons to resort to it and 
gamble therein for money or other valuable thing>^ 

Gaining room, A gaming room is any room in 
which games for money are habitually played, or 
which is kept or maintained for the purpose of gam¬ 
ing, even though the room may be put to other uses, 
and although such other uses are for some other 
and lawful object than a gaming room.^*^ 

Highzvay. The term “highway,” as used in a 
statute prohibiting gaming thereat, has been held 
to mean only a public road, that is, a road dedicat¬ 
ed to, and kept up by, the public.^® 

Outhouse. Within the meaning of statutes pro¬ 
hibiting gaming in any “outhouse where people 
resort,” an “outhouse” may be defined as any house 
standing out and apart from houses used as dwell¬ 
ings or business houses and so used, its meaning 
differs from the sense in which it is employed in 
the law of burglary,^® as indicated in Burglary § 18. 
It is difficult, if not impracticable, to lay down any 
fixed and definite rule as to when an outhouse be¬ 
comes one where people resort. While the statutes 
contemplate a house not strictly public, nor made 
public temporarily, yet it must partake of publicity 
to some extent.®! In general, it is necessary and 
sufficient to constitute an outhouse an “outhouse 
where people resort,” that resort be had thereto, 
for the purpose of gaming, by the same or different 
parties on more than one occasion, or that more 
persons than those actually engaged in playing are 
assembled on the particular occasion at which the 
offense is charged to have been committed.®^ 


Place of public resort. As applied to gambling 
and like transactions, this term means a place to 
which people habitually resort for the purpose of 
playing and which is open to all who care to enter 
as players and spectators; a place to which people 
are in the habit of going for gaming.®^ 

Poolroom. This is a word of well understood 
signification, and has been defined as meaning a 
gambling resort;®^ a public room in which pool is 
played;®® also a place where people resort to wa¬ 
ger on horse races which are run away from the 
room or out of the state; a room in which betting 
on races is carried on;®® one in which pools on 
races, etc., are sold.®*^ In this sense it has some¬ 
times been used interchangeably with “turf ex¬ 
change,”®® which is defined infra note 84. 

Private residence. Within the meaning of stat¬ 
utory provisions exempting from prosecution per¬ 
sons gaming at a private residence, discussed infra 
§ 89, a “private residence” may be defined as a 
person’s dwelling house, place of habitation or 
abode; a home, however lowly; a permanent place 
of abode; a place to which its occupants feel at¬ 
tached, and to which they resort as to a haven of 
refuge.®® 

Public house. It is not easy to define what is a 
“public house” within the meaning of the statutes 
against gaming therein,®® which are discussed in¬ 
fra § 89. It has been defined, however, as a house 
which is commonly open to the public, either for 
business, pleasure, religious worship, the gratifica¬ 
tion of curiosity, or the like;®! and sometimes it 
must be shown to be one of the same general char- 


46. N.C.—state v. Black, 94 N-C. 
809, 812. 

Seld to constitute 

A hou.se or place kept for purpose 
of enabling: persons to place bets or 
wager.s on football frames is a “com¬ 
mon ffamblingr hou.se.“—^Miller v. 
State. Okl.Cr.. 123 P.2d 699, 701. 

47. Pla.—Toll V. State, 23 So. 943, 
944. 40 Fla. 169. 

Held to include a room where pools 
are sold on the result of baseball 
games and horse races for profit and 
gain.—People v. WeithofC, 53 N.W. 
78*4, 93 Mich. 631, 32 Am.S.R. 532. 
4a Ala.—Graham v. Slate, 16 So. 

934. 105 Ala. 130—Mills v. State, 
20 Ala. 86. 

Held not included 

(1) A navigrable river.—Glass v. 
State, 30 Ala. 529. 

(2) A neighborhood road, neither 
dedicated to, nor kept up, by the pub¬ 
lic.—-Mills V. State, 20 Ala. '86. 

49. Ala.—Pickens v. State, 14 So. 

672, 100 Ala. 127, 

27 C.J. p 984 note 39. 


“Place of public resort*' defined see 
infra note 53. 

50. Tex.—^Wheelock v. State, 15 Tex. 
253. 

51. Ala,—Downey v. State, 8 So. 869, 
90 Ala. 644. 

52. Tex.—State v. Norton, 19 Tex. 
' 102 . 

27 C,J, p 98*4 note 44. 

53. Tex.—Lynn v. State, 11 S.W. 
640, 37 Tex.App. 590. 

W.Va.—State v. Springer, 87 S.B. 

369, 77 W.Va. 344. 

H^d included 

A poolroom conducted in the name 
of an amusement club but to which 
anyone was admitted on paying a 
nominal fee entitling him to play a 
certain number of games held a place 
of public resort.—^Village of Atwood 
V. Otter, 129 N.E. 573, 578, 296 Ill. 
70. 

54. Iowa.—State v. Johnson, 79 N. 
W. 62, 108 Iowa 245. 

27 C.J. p 984 note 51. 


55. Cal.—Goytlno v. McAleer, 88 P. 
991 , 4 Oal.App. 6o5. 

La.—Town of Eros v. Powell, 68 So. 
■632, 137 La. 342. 

56. La.—State v. Maloney, 89 So. 
539, 115 La. 498, 513. 

27 C.J. p 984 note 53. 

57. La.—Town of Bros v. Powell, 
68 So. 632, 634, 137 La. 342. 

Tex.—Ex parte Powell, 66 S.W. 298, 
299, 43 Tex.Cr. 391. 

58. La.—State v. Habb, 39 So. 971, 
115 La. 733—State v. Maloney, 39 
So. 539, 544, 115 La. 498. 

Or.—State v. Nease, 80 P. *897, 46 Or. 
433. 

59. Tex.—Stewart v. State, 28 S.W. 
806, 24 Tex.Cr. 33. 

27 C.J. V 984 notes 58-62. 

60. Ala.—Smith V. State, 52 Ala. 
384. 

61. Ala.—Lewis v. State, 37 So. 99, 
140 Ala. 126. 

27 C.J. p 984 note 65. 
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acter as those specifically described by the words 
‘‘inn” and “tavern.”®^ term is generic in its 

cliaracter®^ and includes, not only houses which arc 
public in the sense of belonging to the public as a 
body politic,but also houses made public by the 
occupation carried on in them and in such cases 
it is immaterial to what extent the house is pat¬ 
ronized by the public, provided their patronage is 
invited.®® The term cannot be extended, however, 
so as to include houses to which the public do not 
have access,®'^ and it seems that this is so, even 
though the house is a public house in the sense of 
belonging to a body politic, as in the case of a jail 
or jailhouse.®® The fact that a house is public 
does not necessarily make every room in it public.®® 
Separate parts of the same building, disconnected 
and appropriated to distinct and separate uses, and 
under the control of different persons, are to be con¬ 
sidered as two buildings, so that gaming in one por¬ 
tion of the building might be gaming in a public 
house, whereas gaming in the other portion would 
not.'^® Where, however, a portion of a house is 
used by the owner himself for a public purpose, the 
character of public house is thereby given to every 
portion of the house under his control and 
rooms attached to public houses and used by the 
occupants of such public houses for merely domes¬ 
tic purposes have been held to be public houses.'^® 
It seems also that a house which has acquired the 
character of a public house by reason of the busi¬ 
ness carried on therein continues to be such even 


after business hours and after it is closed to th( 
public,'^® 

Public place. While it is not easy to define wha 
is a “public place” within the meaning of the stat¬ 
utes against gaming, which are discussed infra \ 
89, yet the phrase has been defined as any hous< 
to which all who wish can go, night or day, anc 
indulge in gaming;74 a place that is visited b}‘ 
many persons, and usually accessible to the neigh¬ 
boring public a place which is, in point of fact, 
“public,” as distinguished from “private.”^® A 
place, to be public, must be so in one of two wa 3 ’s; 
that is, it must be of a public nature, or public per 
se, as a street or highway, or made public at the 
time by force of circumstances and a private 
place may become public by being put to public 
use.7® The term docs not necessarily mean a place 
devoted solely to the uses of the puldic,**® or which 
is always public, for a place may be public at some 
times and private at others.®® 

Ordinarily a private residence is not a public 
place; but it may be made so if thrown open for 
access to the public.®^ 

Race field. The term “race field,” as u.sed in a 
statute against gaming in such a place, has been 
held to include a cleared tract of land, although un- 
fcnccd, which was with the consent the owner 
used occasionally for racing, and was actually being 
used at the time of the gaming as a training ground 
for horses for races to be held at the place on a 
subsequent day.®® 


62. Ala.—^Whatley v. State, 68 So. 

491, 492, 12 AIa.App. 201. 

<68. Tex.—State v. Barns, 25 Tex, 
654—Cole V. Slate, 13 S.W, S5S, 28 
Tex.App. 536, 19 Am.S.R. 856. 

64. Tex.—Shihaeran v. State, 9 Tex. 
430. 

66- Tex.—Cole v. .State. 13 S.W. 858, 
28 Tex.App. 536, 19 Am.S.R. 856. 

27 O.J. p 985 note 6S. 

66. Ala.—Graham v. State, 16 So. 
934, 105 Ala. 130. 

67. Ala.—Graham v. State, supra. 

27 C.J. p 985 note 70. 

6a Ala,—Lewis v. State, 37 So. 99, 
100, 140 Ala. 126, 

Tex.—State v. Alvey, 26 Tex. 155. 

27 O.J. p 985 note 71. 

69. Tex.—State v. Alvey, supra— 

Shihagan v. State, 9 Tex. 430. 

, 70. Ala.—^Wilson v. State, 3l Ala. 

371. 

27 CJ. p 985 note 73, 

71. Ala.—Moore v. State, 30 Ala. 

550. 

27 aJ. p 985 note 74. 

7a Ala.—^Bentley v. State, 32 Ala. 

596. 

27 C.J. p 985 note 75 [aL 


7a Ala.—Skinner v. State, 30 Ala. 
624. 

74. Ala.—Smith V. State, 53 Ala. 
381. 

27 C.J. p 985 note.s 78, 79. 

Similar aeflnition 

A place to which people are at th€» 
time privileged to resort without an 
invitation.—State v. Maynard, 66 S.R 
688. 66 W.Va, 522—27 C.J. p 985 note 
82 . 


75. Tex.—Gomprecht v. Stale, 37 S. 

W. 734, 36 Tex.Cr. 434, 

27 C.J. p 085 note 81. 

Similar definition 

Any place which for the time is 
made puidic by the assemblage of 
people.—Ferrell v. Opelika, 39 So. 249. 
144 Ala, 136—27 C.J. p 985 note SO. 

maoe of amnsement to which the 
public are generally invited on no 
other condition than the payment of 
a fixed charge is a public place.— 
Village of Atwood v. Otter. 129 N. 
E. 573, 578, 29’6 Ill. 70—People v. 
Thompson, 119 N.B. 41, 46, 383 Ill. 87, 
L.R.A.1918D 382, 
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76. Tex.—Oompreeht v. State, 37 S. 

W. 731, 36 Tex.Cr. 4.34, 

27 C.J. p D«5 note 83. 

77- Ala.—Bythwood v. Stale. 20 Ala 
47. 

27 O.J. p 986 notes 8.7. 91, 92. 

73. Tex.—White v. Stall*. 15 S.W. 

702. 39 Tex.Or. 260, 46 S.W. S23. 

27 C.J. p 986 note 9». 

79- Tex.—Oompreeht v. State, 37 S. 
W. 734, 36 Tex.Cr. 434. 

sa Tex.—White v. State. fS S.W. 

702. 39 Tex.Cr. 269. 1$ S.W. 825. 

27 C.J, p 986 notes 88. 89. 

At times private; at others pahlio 
Generally any place may be pub- 
lio during some huurK of the <lay. and 
private during oth-*r hours.—Gom¬ 
precht V. Stall*, 37 .S.W. 734, 36 Tex. 
Cr. -434—37 C.J. p 986 note 89. 

81. Tex.—Pugh V. State. 117 S.W. 
817. 55 Tex.Cr. 462, 131 Am.S.H. 
822. 

27 C.J. p 987 notes 94. 95. 

**Private residence" defined sec supra 
note 59. 

82. Va.—Commonwealth v. Fields, 
9 Leigh 648, 31 Va. 648. 
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Saloon, Within the purview of statutes prohibit¬ 
ing gaming thereat, a saloon is any place where in¬ 
toxicating liquors are sold, having a much broader 
meaning than “dramshop,”83 defined supra note 35. 

Turf exchange. This is a new combination of 
old words, indicating a place where persons meet 
to transact some kind of business appertaining to 
the race course or racing,84 and sometimes is used 
interchangeably with “poolroom” see supra note 58. 

g. Terms Descriptive of Things Used 

Various terms descriptive of devices or other things 
used in connection with gaming, or to conduct or play 
particular games, have received Judicial definition or 
construction. 

Betting hook or Book, A book kept for register¬ 
ing bets on the result of a race as operated on a 
race track®5 or in connection with particular games 
or transactions.®® 

Billiard table, A table on which to play billiards; 
a rectangular table with cushions on the sides, with 
four pockets, one in each corner, and on which 
games are played with cues and balls. Billiard ta¬ 
bles are divided into three classes; they may have 
four pockets, six, or none at all. While there has 
been a change in the form and use of tables on 
which the game of billiards proper is played from 
tables with pockets to tables without pockets, yet 
even at the present time the word “billiard table” 
is employed as a generic term, including not only 
tables on which the game technically called billiards 
is played but also tables adapted to the playing of a 


kindred game, such as pool.®'^ 

Cards, Small papers or pasteboards of an ob¬ 
long or rectangular shape, on which are printed fig¬ 
ures or points, used in playing certain games;®® a 
gambling device, adapted, devised, and designed for 
the purpose of playing at games of chance for 
money or property.®® 

Contrivance, The term is frequently used to de¬ 
note the apparatus or machine used in gambling.®® 

Crap table, A table for playing the game of 
craps, about four feet high, with a railing around 
it four or five inches high; it is usually eight feet 
long by three or four feet wide, and covered with 
a green cloth.®^ 

Dice, Small cubes used in gaming, or in deter¬ 
mining by chance.®® 

Electric eye, A slot machine consisting of a de¬ 
vice electrically operated; it is set in readiness by 
inserting a coin in the slot provided therefor, and 
operated by aiming a pistol at a target and by pull¬ 
ing a trigger, when a beam or ray of light is shot 
at the target, the operator’s purpose being to hit the 
bulFs-eye.®® 

Faro bank or Faro layout, “Faro bank” has no 
certain legal or established meaning and “gaming 
table” has been said to be only an alternative ex¬ 
pression for the same thing.®4 “Faro layout” is a 
contrivance for gambling®® consisting of a board 
commonly covered with green cloth to which the 
entire spade suit is affixed in a certain order.®® 


83. Ark.—Snow v. State, 9 S.W. 306, 
50 Ark. 557. 

84. La.—State v. Maloney, 39 So. 
539, 115 La. 498. 

85. Lia.—State v. Austin, 76 So. '809, 
810, 143 -La. 384, quoting Corpus 
Juris—State v. Scheffleld, 48 So. 
932, 153 La, 271, 277. 

Similar deduitiou 

In its broader sense *'the betting 
book" is that book which enables the 
professional better to carry on his 
business. It refers to a "betting 
book" used in promoting the race. 
It includes the "book," the "making 
book" and the bookmaker.—State v. 
Scheffield, supra. 

Purpose and operation of book de¬ 
scribed 

While "the book" in the vernacular 
of the race track need not be a bound 
volume with printed matter therein, 
to make "a book" as that term is un¬ 
derstood by the gambling fraternity, 
there must be a sheet of paper on 
which are recorded the name of the 
horse, the odds to be given and ei¬ 
ther the name of the better, or other 
means of Identifying him and his 


bet, so that when the race is won 
this sheet indicates to the cashier 
or bookmaker, the amount won by 
the player.—State v. Oldham, 98 S. 
W. 497, 200 Mo. 538, 557. 

86 . Xn game of policy 

Duplicate copies of policy tickets 
written by the owner running the 
game are also called a "book."— 
State V. Wilkerson, 70 S.W. 478, 170 
Mo. 184, 188. 

87. Hawaii.—^Territory v. Teshita, 
27 Hawaii 687, 595, quoting- Cor¬ 
pus Juris. 

27 C.J. p 987 notes 2-6. 

License fee or tax on billiard tables 
see the C.J.>S. title Licenses S 30, 
also 37 C.J. p 233 notes 69-77. 
"Billiards" defined as a game see su¬ 
pra subdivision b (3) notes 55-61. 
Specifically Includes pool table 
Ala.—Sikes v. State, 67 Ala. 77, SO. 
Hawaii.—Territory v. Yeshita, 27 
Hawaii 587, 595, 596 citing Corpus 
Juris. 

Ill.—Village of Atwood v. Otter, 129 
N.E. 573, 078, 296 Ill. 70. 

Kan.—Clearwater v. Bowman, 82 P. 
-526, 73 Kan. 92, 94. 


Ky.—Commonwealth v. Montedonlco, 
6 Ky.L. 654, 13 Ky.Op. 347. 

LtSi ,—Town of Eros v. Powell, 68 So-. 

■632, 635, 137 La. 342. 

8 & Black L.D. 

89. Mo.—State v. Kerry ford, 19 Mo. 
377, -379. 

Wis.-State V. Lewis, 12 Wls. 434, 
438. 

9a Ky.—Commonwealth v. Kam- 
merer, 13 S.W. 108, 11 Ky.L. 777— 
Commonwealth v. Simonds, 3 Ky. 
L. 380, 381. 

91. Mo.—State v. Holden, 102 S.W. 
490, 20-3 Mo. 581, 583. 

92. Ind.—White v. State, 7*6 N.E. 
554, 555, 37 Ind.App. 95. 

93. N.Y.—People v. Cohen, 289 N.T. 
S. 397, 400, 160 Misc. 10 . 

94b U.S.—U. S. V. Smith, D.a, 27 P. 

Ca•s.^^7o.l 6,3 2 9, 4 Cranch O.C. 60 9. 

95. Ky.—Commonwealth v. Kam- 
merer, 13 S.W. 108, 109, 11 Ky.L. 
777. 

9a Mont—State v. Williams, 1-57 P. 
957. 62 Mont 369. 

Tex.—Short v. State, 4 S.W. 903^ 
23 TesLApp. 312, 813. 
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French pool. A contrivance used in betting, by 
which betting money or other thing is or may be 
won or lost, a contrivance used to make wagers on 
horse races.97 The contrivance has also been called 
“Paris Mutual,or “Paris mutuel machine,”^^ and 
“totalizator.”! 

Gambling apparatus. This term is used to de¬ 
scribe any implement or device used for the purpose 
of gambling.2 

Gambling device. The term has no settled and 
definite meaning; it is not defined by the common 
law and often the statutes fail to define iO It has, 
however, been judicially defined as an invention 
used to determine the question as to who wins and 
who loses, among those who risk their money on a 


38 C.J.S. 

contest or chance of any kind;^ anything neces¬ 
sarily adapted to the use, and necessarily used in 
the carrying on, of any gambling game an instru¬ 
mentality for the playing of a game on which mon¬ 
ey may be lost or won;® anything which is used as 
a means of playing for money or other thing of val¬ 
ue, so that the result depends more largely on 
chance than skill ;7 a gaming device.® It has been 
declared that the device must be something tangi¬ 
ble.® The term is usually limited or restricted to 
such instruments or contrivances as arc intended 
for the purpose of gaming and such as are used to 
determine the result of the contest on which the 
wager is laid;!® but any game involving the cle¬ 
ment of skill may become a “gambling device” when 
it is used for the purpose of betting.^ The device 


“Dealer’s Tjox” and "*layont” with 
their accessories are the two acces¬ 
sories of a srame of faro.—State v. 
Williams, 157 P. 957, 52 Mont. 369. 
07. Ariz.—McCall v. State, 161 P. 
893, 899, 18 Ariz. *408, Ann.Cas. 
1918A 168. 

Ky.—Commonwealth v. Simonds, 79 
Ky. 618, 620. 

N.J.—iStreeper v. Auditorium Kennel 
Club, 180 A. 212, 13 N.J.Misc. 584 
citing Corpus Juris. 

CoxLstraotion. an.d operation desorlbod 
Utah.—Utah State Pair Ass*n v. 
Green, 249 P. 1016, 1028, 68 Utah 
251, citing Corpus Juris. 

27 C.J. p 987 note 14 [a]. 

98. Ky.—Commonwealth v. Simonds, 
79 Ky. *618. 

ISr.J.— Streeper v. Auditorium Kennel 
Club, ISO A. 212, 13 N.J.Misc. 584, 
citing Corpus Juris. 

Utah.—^Utah State Fair Ass’n v. 
Green, 249 P. 10IS, 1028, 68 Utah 
251, citing Corpus Juris. 

99- Ariz.—McCall v. State, 161 P. 
893, 895, 18 Ariz. 408, Ann.Cas. 
1918A 618. 

1. Del.—^Wise v. Delaware Steeple¬ 
chase & Race Ass'n, 18 A.2d 419, 
‘2 Terry 182. 

2 . Mass.—Commonwealth v. Adams, 
35 N.B. '851. 160 Mass, 310, 311— 
Coolldge V. Choate, 11 Melc. 79, S3. 

See also Gambling device infra notes 
3-29. 


the player is to win or lose, like the 
wheel of fortune in its manifold 
modifications, and contrivances of 
that sort. 

Cal.—Ex parte Williams, 16 P.2d 172, 
173, 127 CaLApp. 424. 

Pa.—In re Teletype Machine No. 
33335, 191 A. 210, 212, citing Cor¬ 
pus Juris. 

(2) Any contrivance or apparatus 
by which It is determined who is the 
winner or loser in a chance or con- 
te,st on which money or value Is 
staked or risked.—Petition of Su¬ 
perintendent of Police of City of 
Philadelphia for Order to Destroy 
Gambling Implements, 173 A. 753, 
756, 113 Pa.Super, 520, 


Whed of fortune included 

Ind.—State v. Thomas, *50 Ind. 292. 

Billiard table not included 

Ind.—State v. Hope, 15 Ind. 474, 475. 

3. Or,—State v. Mann, 2 Or. 238. 

4. Ariz.—McCall v. State. 161 P. 893, 
895, 18 Ariz. 408, Ann.Cas.l918A 
168. 

27 C.J. p 988 note 22. 

S imilar definitions 

(1) A device or apparatus de¬ 
signed for carrying on the actual 
gambling, for determining whether 


5. Or,—Stale v. Ayers, 88 P. 653, 
49 Or. 61, 121 Am,S.R. 1036, 10 L. 
R.A.,N.S., 992. 

27 C,J. p 988 note 23. 

More specifically, the moans, in¬ 
strument, contrivance, or thing by 
which the hanking or perci^ntago 
game is played.—James v. State. 112 
P. 9-41, 4 OkUCr. 587, 140 Am.S.R. 
693, 34 I.,R.A.,N.S.. 515. 

8. Ark.—State v. Sanders, 111 S.W, 
454. 86 Ark. 353, 10 L..U.A„N,.S., 
913. 

Pa,—In re Teletype Machine No. 
33335, 191 A. 210. 212, 126 Pa. 533, 
citing Corpus Juris. 


7. Ariz.—McCall v. State. 161 P, 
893, 18 Ariz. 408, Ann.Cas.l918A 
618. 

27 C.J. p 988 note 26. 

Similarly expressed 
An apparatus is a “gambling de¬ 
vice*' where there is anything of val¬ 
ue to be won or lost as the result of 
chance, no matter how small the in¬ 
trinsic value.—Commonwealth v 

Kling, 13 A.2d 104, 105, 140 Pa.Su¬ 
per. 68. 

Cliauce not sole oriteriou 
A device is not necessarily a ‘*gam- 
bling device" although element of 
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chance is contained In it, or al¬ 
though it may be used as the sub¬ 
ject of a bet. such ns a hnrso rare, 
golf game, baseball game or billiards 
game.—Commonwealth v. Mihalow 
16 A.2d 656. 142 Pa.Super. 133. 

8. Mo.—State v. Nelson, 10 Mo. 393. 
27 C.J. p 988 note 26. 

9. Pa.—In re Teletype Machine No. 
33335, 191 A, 210 . 212, 126 Pa. 633, 
citing Corpus Juris. 

27 C.J. p note 28. 

Hence it is distinguished from 
“game” 

Or.—State v. Mann, 2 Or. 238, 2-40. 
Tex.—State v. Mann, 1.3 T»‘X. 61, 63 
27 C.J. p 988 note 28 fa]. 

m Pa.—In re Teletype Maehine No. 
33335, 191 .A. 210, 211, 212. 126 Pa. 
532. citing Corpus Juris—C*»mmon- 
wcalth V. Mihalow. 1 $ A.2d 656 
650, 142 Pa.Super. 433. 

27 C.J. p 988 notes 29, 30. 

Test stated 

This is the test, whether the Im¬ 
plement or device is used In deter¬ 
mining who shall win or losis wheth¬ 
er it Is an integral part of the actual 
gambling, 

^•'7'.—People v. Engenmn, lU N.Y.S. 

174, 129 App.niv. 462, 466. 

Okl.—James v. Slate. 112 P. 944, 4 
Okl.Cr. 587, 591. 140 Am.S.R. 693, 
34 L.R.A.,.V.S.. 515. 

Banh-nlgHt scheme held not in¬ 
cluded by phra.se "any other kind of 
‘gambling device under any other 
name whatever/ " where prohibition 
seemed to r4*fer generally to gam¬ 
bling games played with cards or 
dice or by the use of physical equip¬ 
ment constructed, designed, or spe¬ 
cially adapted to the playing of such 
games.—State ex rel. Whall v. Saen- 
ger Theatres Corporation, 200 So. 
442, 446, 190 Miss. 391. 

IX. Mont.—»State ex fei. Dussault v. 
Kilburn, 109 P.2d 1113, 111 Mont. 
•400, 135 A-Ii-R, 99, 
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need not always be intended solely for the purpose 
of gaming ^or is it necessary that both parties 
should stand to lose in order to constitute or make 
a device a gambling one.^^ There are many de¬ 
vices which may or may not be gaming devices ac¬ 
cording to the purpose for which they are intended 
or used; they are gaming devices if used or in¬ 
tended for gaming, but otherwise they are not;l^ 
and generally in determining whether or not a de¬ 
vice is a gambling device the courts will look behind 
its name and style to ascertain its true character-^® 

As shown infra notes 16-27, one of the 
most frequent questions presented is whether or 
not slot machines, of varying types, are includ¬ 
ed within the term “gambling device.” The vari¬ 
ous courts have formulated different rules for 
determining when a slot machine is such a de¬ 
vice,^® but one which seems to have been accepted 
very generally is that, where one who plays a slot 
machine stands to win or lose money, trade, or 
checks, by hazard or chance, the machine is a gam¬ 


bling device.^7 The machine is a gambling device 
where its operation is such that, although the play¬ 
er in any event will receive something, he stands a 
chance to win something in addition;^® or when it 
is a machine that is operated or can be operated as 
a game of chance or when it is so constructed 
that in its ordinary operation it combines the ele¬ 
ment of chance with the inducement of being able 
to receive something of value for nothing by means 
of playing it according to directions.^® Some courts 
hold that a slot machine is not a gambling device 
where the element of chance is wholly absent, as 
where the machine indicates with absolute certainty, 
before the player deposits his coin or check, what 
he will receive but other courts hold the con¬ 
trary on the theory that the machine holds out an 
inducement to play in the expectation that by the 
play the machine will be set to indicate a larger re¬ 
ward the following play.^^ Consequently a wide va¬ 
riety of slot machines of the “pin ball” or “marble 
game” type have generally been held to be gambling 
devices.23 Vending slot machines which dispense 


12. Ark.—State v. Sanders, 111 S. 
W. 454, 86 Ark. 333, 19 L.R.A.,N. 
S., 913. 

Wis.—State v. Lewis, 12 Wls. 434. 

13. Ky.—Allen v. Commonwealth, 
19S S.W, 896, 178 Ky. 250. 

Pa.—^Naples v. Hays, 12 Pa.Dist. & 
Co. 188. 

14k. Ala.—^Harris v. State, 31 Ala. 
362. 33 Ala. 373. 

Conn.—State v. Scott, 68 A. 268, 80 
Conn. 317. 

27 C.J. p 988 note 33. 1 

16- Iowa.—State v. Wiley, 3 N.W. | 
2d 620. 

16. Ky.—^Allen v. Commonwealth, 
198 S.W. 896, 178 Ky. 250, 

Okl.—Mackay v. State, S3 P.2d 611, 
616, 65 Okl,Cr. 149, quoting Corpus 
Tuxis. 

17. U.S.—Boynton v. Ellis, C.C.A. 
Kan., 57 P.2d 666. 

Ark.—Howell v. State, 40 S.W.2d 
782, 783, 184 Ark. 109, quoting Cor¬ 
pus Xuxls. 

Miss.—House v. Sisson, 199 So. 777, 
780, 190 Miss. 276, quoting Cor¬ 
pus Juris. 

N.M.—Giomi V. Chase, 132 P.2d 715, 
718, quoting Corpus Juris. 

Okl.—Mackay v. State, 83 P.2d 611, 
615, 65 OkLCr. 149, quoting Cor¬ 
pus Juris. 

Pa.—^Northampton Mint Co. v. Fred¬ 
erick, 9 Pa.Dlst. & Co. 69, 20 North. 
Co. 312, 40 York Leg.Rec. 147— 
Naples V. Hays, 12 Pa.Dist & Co. 
188. 

27 C.J. p 989 note 66. 

Similarly expressed 

(1) An apparatus by which a per¬ 
son depositing money therein may, 

by chance, get directly or indirectly 


money or articles of value worth 
either more or less than the money 
deposited.—^Elder v. Camp, 18 S.B.2d 
622, 624, 193 Ga. 320. i 

(2) A machine the operation of 
which Involves the element of chance. 
—Colbert v. Superior Confection Co., 
6 P,2d 791, 792, 154 Okl. 28, citing 
Corpus Juris. 

(3) To render slot machine ‘'gam¬ 
bling device," money deposited need 
not necessarily be lost if there may 
be obtained more value than coin de¬ 
posited dependent on chance.—^Nelson 
V. State, 256 P. 939, 37 Okl.Cr. 90. 

18. Ark.—Howell v. State, 40 S. 
W.2d 782, 783, 184 Ark. 109, quot¬ 
ing Corpus Juris. 

Fla.—^Kirk v. Morrison, 146 So. 216, 
216, 108 Fla. 144. 

N.C.—State v. Abbott, 11 S.B.2d 639, 
544, 218 N.C. 470. 

Okl.—^Mackay v. State, 83 P.2d 611, 
615, 65 Okl.Cr. 149, quoting Cor¬ 
pus Juris. 

Pa.—^Naples v. Hays, 12 Pa.Dist. & 
Co. 188. 

Tenn,—^Heartley v. State, 157 S.W.2d 
1, 178 Tenn. 254. 

Tex.—Broaddus v. State, 150 S.W.2d 
247, 141 Tex.Cr. 512. 

27 C.J. p 989 note 67. 

BBCanner of use determines character 

(1) The name given to a machine 
does not determine whether it comes 
under the prohibited classification, 
ljut that is determined by manner 
and result of its operation.—Couch 
v. State, 110 P.2d 613, 71 Okl.Cr. 223, 
citing Corpus Juxis^—Ex parte Davis, 
91 P.2d 799, 66 Okl.Cr. 271, citing 
Corpus Juris. 

(2) A slot machine is not per se 
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a "gambling device," since It may be 
used or played upon for Innocent 
purposes, and courts cannot, there¬ 
fore, take Judicial notice that every 
slot machine is a gambling device 
because use to which it is put must 
determine its character.—Heartley v. 
State, .157 S.W.2d 1, 178 Tenn. 254. 

19. Ala.—State ex rel. Green v. One 
6^ Fifth Inning Base Ball Machine, 
3 So.2d 27, 28, citing Corpus Juris, 
ao. Fla.—^Kirk v. Morrison, 146 So. 
215, 216, 108 Fla. 144, citing Cor¬ 
pus Juris. 

Me.—State v. Baitler, 161 A. 671, 672, 
131 Me. 285, citing Corpus Juris. 

21. Ohio.—^Heeman v. State, 9 Ohio 
S. & C. P. 274, 6 Ohio N.P. 258. 

Okl.—Mackay v. State, 83 P.2d 611, 

615, 65 Okl.Cr. 149, quoting Corpus 
Juris. 

22. U.S.—Gardner v. Daugherty, D.C. 
Mich., 10 F.2d 373. 

N.J.—Pure Mint Co. v. Da Barre, 125 
A. 105, 106, 96 N.J.Bq. 186. 

N.C.—State v. Abbott, 11 S.E.2d 539, 
644, 218 N.C. 470. 

Okl.—^Mackay v. State, 83 P.2d 611, 

616, 65 OkLCr. 149, quoting Cor¬ 
pus Juris. 

27 C.J. p 990 note 69. 

23. Ala.—^Howle v. City of Birming¬ 
ham, 159 So. 206, 229 Ala. 666. 

Ark.—Steed v. State. 72 S.W.2d 642, 
189 Ark. 389. 

Idaho.—^Pepple v. Headrick, 128 P.2d 
767, 761. 

Iowa.—State v. Wiley, 3 N.W.2d 620. 
Ky.—Smith v. Harris, 102 S.W.2d 
386, 267 Ky. 439. 

Ma—State v. Livingston. 196 A 407, 
408, 135 Me. 323. 

Mont.—State ex rel. Dussault v. Kil- 
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merchandise in uiuform quantity on deposit of the 
price are generally not considered gambling devic- 
es,2^ but it is otherwise when, in addition, they de¬ 
liver tokens, trade chips, or the like,25 even though 
the amount thereof to be delivered on the next op¬ 
eration is indicated by the machine.^® Some slot 
machines which dispense nothing but amusement 


or are in reality tests of skill have been held not 
to constitute ‘'gambling devices.”-^ 

In the following notes examples are cited of oth¬ 
er devices or instrumentalities which have been held 
to be gambling devices,2S and other devices and in¬ 
strumentalities which have been held not to be gam- 


burn. 109 P.2d 1113, 111 Mont. 400, 
136 A.L..R. 99. 

N.J.—^Hunter v. Mayor and Council 
of Teaneck Tp., 24 A.2d 653, 128 
N.J.L.aw 164. 

N.T.—People v. Swartz, 26 N.E3.2d 
386, 282 N.Y. 506. 

Or.—State v. Coats, 74 P.2d 1102, 158 
Or. 122. 

Tex.—Speed v. Keys, Civ.App., 110 S. 
W.2d 1245, 1248. 

Wls.—City of Milwaukee v. Burns, 
274 N.W. 273, 275. 225 Wis. 296. 

24. Okl.—Overby v. Oklahoma City, 
287 P. 796, 46 Okl.Cr. 42. 

S.C.—Harvie v. Heise, 148 S.B. 66, 
150 S.C. 277, appeal dismissed Wil¬ 
son V. McLane, 49 S.Ct. 351, 279 
U.S. 822. 73 L..Ed. 976. appeal dis¬ 
missed and certiorari denied Su¬ 
perior Confection Co. v. Craigr, 49 
S.Ct. 478. 279 U.S. 824, 73 L.Ed. 977, 
and appeal dismissed Adler v. Rec¬ 
tor, 49 S.Ct. 480, 279 U.S. 876, 73 
Ii.Ed. 1010. 

25. U.S.—Chambers v. Bachtel, C.C. 
A.Tox., 66 F.2d 851—Green v. Hart, 
I).C.Conn., 41 P.2d 856. 

Ark.—Howell v. State. 40 S.W.id 782, 
783, 184 Ark. 109, citing- Corpus 
J'urls. 

Me.—State v, Baitler, 161 A. 671, 131 
Me. 285, citing- Corpus Juris. 

Miss.—^Atkins v. State, 174 So. 52, 
178 Miss. 804. 

N.M.—Glomi v. Chase, 132 P.2d 715, 
718, quoting Corpus Juris. 

N.Y.—People v. Spltzig, 233 N.Y.S. 
228, 133 Misc. 608. 

Ohio.—Kraus v. City of Cleveland, 19 
N.E.2d 169, 136 Ohio St 43. 

Okl.—Couch v. State. 110 P.2d 613, 
71 Okl.Cr. 223, citing Corpus Ju¬ 
ris—Bx parte Davis. 91 P.2d 799, 
66 Okl.Cr. 271, citing Corpus Juris 
—Colbert v. Superior Confection 
Co., 6 P.2d 791, 792, 154 Okl. 28, 
citing Corpus Juris—Ex parte Ov¬ 
erby, 279 P. 623, 43 Okl.Cr. 400. 

Pa.—Ad-Lee Co. v. Meyer. 144 A. 540, 
294 Pa. 498—Commonwealth v. A 
Certain Gambling Device, 24 Erie 
Co. 132, 34 Mun.L.R. 82. 

S.C.—^Harvie v. Heise, 148 S.B. 66, 
150 S.C. 277, appeal dismissed Wil¬ 
son V. McLane, 49 S.Ct 361, 279 
U.S. 822, 73 L.Ed. 976, appeal dis¬ 
missed and certiorari denied Supe¬ 
rior Confection Co. v. Craig. 49 S. 
Ct 478. 279 U.S. 824, 73 L.Bd. 977,, 
and appeal dismissed Adler v. Rec¬ 
tor, 49 S.Ct 480, 279 U.S. 876, 73 

. L.Bd. 1010. I 

*Tenn.—^Heartley v. State, 157 S.W.2d 
1, 178 .Tenn. 254—Painter v. State, I 


45 S.W.2d 46, 163 Tenn. 627, 81 A. 
L.R. 173. 

Tex.—Broaddus v. State. 150 S.W.2d 
247, 141 Tex.Cr. 512. 

Wash.—Dwyer & Co. v. City of Seat¬ 
tle, 199 P. 740, 116 Wash. 449. 

Wls.—City of Milwaukee v. Johnson, 
213 N.W. 335, 192 Wis. 685. 

26- Ala.—Cagle v. State, 93 So. 206, 
18 Ala.App. 553. 

Iowa.—State v. Ellis, 206 N.W. 105, 
200 Iowa 1228. 

Mass.—Commonwealth v. McCllntock, 
154 N.B, 264, 257 Mass. 431. 

Mont.—Marvin v. Sloan, 250 P. 443, 
77 Mont. 174. 

N.J.—Pure Mint Co. v. Labarre, 125 
A. 105, 96 N.J.Eq. 186. 

N.C.—State v. Abbott, 11 S.E.2d 639, 
544, 218 N.C. 470. 

27. particular machlues oousidered 

(1> Coin-operated slot machine 
wherein miniature mechanical horses 
race on a track and which dispenses 
nothing but amusement.—StoutamJre 
V. Pratt, Fla., 5 So.2d 248. 

(2) Machine comprising miniature 
bowling alley, although having ele¬ 
ment of chance, held not a gambling 
device in the absence of betting or 
ofiCering of prizes on the result of 
play.—Commonwealth v. Mihalow, 16 
A.2d 656, 142 Pa,Supor. 4.^1^, 

(3) Machine In the nature of a 
miniature mechanical ba.seball game, 
which could be operated after depo.s- 
iting a nickel, and which involved the 
exercise of skill, wa,s not a “gaming 
or gambling device.“—^Town of Cen¬ 
terville V, Burns, 126 S.W.2d 322. 174 
Tenn. 435. 

(4) Machine upon which games are 
played for amusement, although in¬ 
volving an element of chance, is not 
ipso facto a “gambling device” or 
“gambling machine.”—Commonwealth 
V. Mihalow, supra. 

(5) Electric coin-operated machine 
in which player depo.sits five cents, 
whereupon printed q-uestlons appear 
which player is required to answer 
within a few seconds by pressing one 
of several keys designating the al- 
tenative answers, one of which is 
correct, and if the answer given is 
correct player is automatically 
awarded a cash prize, is not a “gam¬ 
bling device,” the result not being 
dependent on chance, but solely by 
player's knowledge or want of knowl¬ 
edge.—^Rouse V. Sisson, 199 So. 777, 
779, 190 Miss. 276. 

(6) But in another jurisdiction a 
machine similarly described was held 
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to be a slot machine or device with¬ 
in the meaning of a gaming statute, 
providing punishment for possession 
thereof. Hernandez v. Graves, 4 So.2d 
1‘13. 148 Fla. 247. 

28. Held gambling devices 

(1) “Adverto-share.” a species of 
punchboard game.—U. S. v. Froden- 
berg, 8 Ala.ska 251. 

(2) Chips used in a game of craps. 
—State V. Oswald, 63 l\ .=>25, 59 Kan. 
508. 

(3) Chuck-a-liiek table.s.—State v. 
Rosenblatt, 83 S.W. 97.5. 1S5 Mo. 114. 

(4) Crack-loo.—Canton v. Dawson, 
71 Mo.App. 235. 

(6) Crap tables.—State v. Rosen¬ 
blatt, supra. 

(6> Dice. 

Ind.—Whit(‘ V. State, 76 N.E. 654, 37 
Ind.App. 95. 

Kan.—St.ite v. Oswald, supra. 

(7) Equality.—II, S. v. Speeden, D. 
a, 27 F.Ca.M.No.16,366. 1 Crunch CC. 
536. 

(8) “French pool” or “Paris mu- 
tuel.”—Commonwealth v. Simonds. 79 
Ky. 618. 

(0) Hor,se races when adopted spe¬ 
cifically for the purpose of gaming or 
bet t ing. 

Colo.—Evtrhart v. People, 130 P. 
1076, 51 272. 

N.M.—.rt>{-eph V. Miller, 1 N.M. 621. 
Okl.—Jafiie.s V. State, 112 I*. 944, 
4 Ukl.t'r. .5«7. 140 Am.S.It 693, 34 
L.H.A...\\S., 515. 

(10) K*‘no or a “keno bank.”—Com¬ 
monwealth V. Kammerer, 1.1 S.W. lOK, 
11 Ky.L. 777—27 C-J. p 9HD note 42. 

(11) Luto or lotto.—Stale v. Fos¬ 
ter, 2 Mo. 210—I-owry v. State, 1 Mo. 
722. 

(12) lottery.—Portland v. Ylck, 76 
P. 706, 44 Or. 439, 102 Am.S.R. 633. 

(13) Pack of (rards.—State v. (Ill- 
more, 11 S.W. 620, 98 Mo, 206—27 C. 
J. p 989 note 45. 

(14) Pico, 

Ark,—Euper v. State, 38 Ark. 629. 
Ky.—Commonwealth v. Grit ten, 202 
S.W. 884, 180 Ky. 446. 

Me.—Grove Mfg. <7o, v. Jacobs, 103 
A. 14, 117 Me. 163. 

Mo.—State v, Turlington, 204 B,W. 
821, 200 MO.APP. 192. 

(15) Punchboards. 

U.S,—Helen Ardelle, Inc. v. Federal 
Trade Commission, C.C.A., 101 F.2d 
718, 
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Gaming table, A table upon which games of 
chance are played for a stake, or one used for 
gaming purposes ;30 also a house, hall, or room kept 
for the purpose of gambling, and supplied with ma¬ 
terials for that purpose.3^ The use to which the 
table is appropriated, and not its general character, 
determines whether or not it is a gaming table.^^ 
It has been held that any table used for gaming 


§ 1 

without regard to its appliances or adaptation to 
any particular game, is a gaming table and in 
the following notes examples are given of particu¬ 
lar tables which have been held to be,^^ and others 
which have been held not to be, gaming tables. 

The selling of pools on horse races and the keep¬ 
ing of rooms where such pools are sold has been 
held to constitute the keeping of a gaming table,^® 


Alaska.—U. S. v. Frodenbergr, 8 Alas¬ 
ka 251. 

Iowa.—Parker-Gordon ImportiniT Co. 
V. Benakls, 238 N.W. 611, 213 Iowa 
136. 

27 C.J. p 989 note 47. 

(16) Rondo.—Glascock v. State, 10 
Mo. 608—27 C.J. p 989 note 48. 

(17) Shuffleboard.—State v. Poster, 
2 Mo. 210. 

(18) Six wheel.—Atkins v. State. 
32 S.W'. 391, 95 Tenn. 474. 

(19) Stock clock.—State v. Grimes, 
62 N.W. 42, 49 Minn. 443. 

(20) Tables used for playing: pool 
and billiards.—State v. Jackson, 39 
Mo. 420—State v. Shotts, 128 S.W. 
245, 143 Mo.App. 346. 

(21) Tables with poker chips and 
cards used for grambling.—State v. 
Turner, 124 P. 424, 87 Kan. 449. 

(22) Table used for playing ‘‘Kel¬ 
ley pool.’"—State V. Sanders, 111 S. 
W. 464, 86 Ark. 353, 19 L.R.A.,N.S., 
913. 

(23) Ten-pin alley.—Chiles v. 

State, 1 Tex.App, 27. 

(24) Wheel of fortune. 

Ind.—State v. Thomas, 50 Ind. 292. 
Tenn.—^Atkins v. State, 32 S.W. 391, 
95 Tenn. 474. 

29. aeld not gambling devices 

(1) Boards and lists descriptive of 
horse races and the times and places 
of the running thereof. 

Or.—State v. Ayers, 88 P. 653, 49 Or. 
61, 124 Am.S.R. 1036, 10 L.R.A.,N. 
S., 992. 

Pa.—In re Teletype Machine No. 

33335, 191 A. 210, 212. 126 Pa. 583. 
27 C.J. p 989 note 60. 

(2) A contract for the delivery of 
goods in the future, where the real 
purpose of both parties is merely 
to speculate in the rise or fall of 
prices and to adjust the difference 
between the contract and market 
prices without the delivery of any 
goods.—Crawford v. Spencer, 4 S.W. 
713, 92 Mo. 498, 1 Am.S.R. 746. 

(3) An election.—Hickerson v, 

Benson, 8 Mo. 8, 40 Am.D. 115. 

(4) The floor of a dwelling house 
occupied by a person.—State v. Ham¬ 
ilton, 67 A. 836, 22 Del. 433. 

(5) A gun and target.—State v. 
Bryant, 2 S.W. 836. 90 Mo. 534. 

(6) Horse races generally.—In re 
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Teletype Machine No. 33335, supra— 
27 C.J. p 989 note 69. 

(7) Money is not, ordinarily, itself, 
a “gambling instrumentality.”—Ros¬ 
en V. Superintendent of Police, 181 A. 
797, 798, 120 Pa.Super. 69—Common¬ 
wealth V. Wener, 10 Pa.Dist. & Co. 
315. 

(8) An option deal is not a gaming 
or “gambling device,”—St. Louis 
Third Nat Bank v. Harrison, C.C.Mo., 
10 P. 243, 248, 3 McCrary 316. 

(9) A paper commonly called “ad¬ 
vance Information,” containing the 
names of horses entered to take part 
in a race and other detailed infor¬ 
mation, although useful to a gam¬ 
bler in placing his wager. 

N.T.—People v. Pngeman, 114 N.Y.S. 

174, 129 App.Div. 462. 

Pa.—^In re Teletype Machine No. 
33335, 191 A. 210, 212, 126 Pa. 533, 
citing Corpus Juris. 

(10) A scheme whereby merchants 
gave their customers tickets pur¬ 
chased from chamber of commerce, 
entitling holder to chance on a prize. 
—^R. X Williams Furniture Co. v. Mc- 
Comb Chamber of Commerce, 112 So. 
579, 147 Miss. 649. 

(11) Stock tickers.—^Ives v. Boyce, 
123 N.W. 318, 86 Neb. 324, 26 L.R.A., 
N.S., 157. 

(12) A teletype machine even 
though it is used to convey racing 
information enabling gamblers to as¬ 
certain the results of the event on 
which they have wagered.—In re Tel¬ 
etype Machine No. 33335, supra. 

(13) Tenpins.—Crow v. State, 6 
Tex. 334. 

30. Del.—State v. Morris, 91 A. 998, 
28 Del. 226. 

27 C.J. p 990 note 71. 

31. Colo.—^Everhart v. People, 130 
P, 1076, 64 Colo. 272, 281. 

Tenn.—^Hardaway v. Lilly, Ch., 48 S. 
W. 712, 717. 

32. Ark.—State v. Sanders, 111 S.W. 
464, 86 Ark. 363, 19 L.R.A.,N.S., 913. 

27 C.J. p 990 note 74. 
l^eadiug case discussing elements 
Tex.—Steames v. State, 21 Tex. 692. 
27 C.J. p 990 note 74 [a], [b). 

33. Fla—Irvin v. State, 41 So. 786, 
52 Fla 51, 10 Ann.Cas. 1003. 

27 C.J. p 990 note 85. 
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34. Tables used to play particular 
games 

(1) Billiards or pool. 

Mp.—State V. West, 11 S.W.2d 1031, 
1032. 

N.Y.—People v. Harrison, 28 How.Pr. 
247. 

29 C.J. p 990 note 76. 

(2) Chuck-a-luck. 

Ala.—Tbney v. State, 61 Ala 1, 3. 
Mo.—State v. Rosenblatt, 83 S.W. 
975. 185 Mo. 114. 

(3) Craps.—State v. Locket, 87 S. 
W. 470, 188 Mo. 415—27 C.J. p 990 
note 77. 

(4) Faro. 

Ala.—State v. Whitworth, 8 Port. 434. 
Okl.—^Jones v. Territory, 49 P. 934, 5 
Okl. 636. 

(5) Grand raffle.—Stearnes v. 
State, 21 Tex. 692. 

(6) Haphazard, alias blind hazard, 
alias snick up.—Commonwealth v. 
Wyatt, 6 Rand. 694, 27 Va. 694. 

(7) “Kelley pool.”—State v. Leav¬ 
er, 157 S.W. 821, 171 Mo.App. 371. 

(8) Keno.—Stearnes v. State, su¬ 
pra—27 C.J. p 990 note 80. 

(9) Marble game.—Adams v. An¬ 
tonio, Tex Civ.App., 88 S.W.2d 503, 
error refused. 

(10) Poker.—State v. Mathis. 106 
S.W. 604, 206 Mo. 604, 121 Am.S.R. 
687—27 C.J. p 990 note 82. 

(11) Rondo.—State v. Mann, 13 
Tex. 61. 

(12) Wheel of fortune. 

Ga.—Mims v. State. 14 S.E. 712, 88 
Ga. 458. 

Ky.—Smith v. Commonwealth, 3 Ky. 
L. 249. 

35. Held not gaming tables 

(1) Billiard table.—People v. 
Forbes, 4 N.Y.S. 767, 52 Hun., N.Y., 
30. 

(2) Loto table.—Lowry v. State, 1 
Mo. 722. 

(3) “Pigeon-hole” table, unless 
kept for the purpose of gambling.— 
Yepperson v. State, 39 Tex. 48—^Wolz 
V. State, 33 Tex. 381. 

(4) Poker table. 

Tex.—Lyle v. State, 16 S.W. 766, 30 
Tex.App. 118, 28 Am.S.R. 893. 

Va.—^Nuckolls v. Commonwealth, 32 
Gratt. 884, 73 Va. 884. 

36. D.C.—Miller v. U. S.. 6 App.D.C. 



OAMING 


38 C.J.S. 


§ 1 


but there is authority to the contrary 

The offenses created by statutes dividing prohibit¬ 
ed games into two classes, namely, playing cards at 
particular places and keeping or exhibiting a gam¬ 
ing table, are similar only in that the games re¬ 
ferred to come under the general definition of a 
game; in the first class the game prohibited is 
merely one of skill or chance, one or both, between 
two or more persons, generally each for himself or 
with partners, according to some rule by which each 
one may succeed or fail in the trial, while in the 
second class the characteristic principle or element 
is that there must be a keeper, dealer, or exhibitor, 
and operation on the basis of one against the 

many.38 

OnC’<trmed bandit A name applied to a type of 
slot machine, commonly used for gambling or 
adaptable therefor.^^ 

Paris mutual or Paris mutueL A small machine 
containing the names of each horse to be run in a 
particular race and used as a means of betting 
thereon.^® It is also called ^'French pool” defined 
supra notes 97-1. 

As designating a betting pool or a method of bet¬ 
ting on races see supra subdivision c (2) of this 
section notes 72--80. 

Pin hall machines or Marble game ^nachines. Pin 


ball machines are a species of slot machine.They 
generally consist of a playing surface, containing 
obstacles and apertures, upon which balls or mar¬ 
bles, obtained by inserting the required coin in the 
slot, are propelled by various methods but uni¬ 
formly with the object of dropping such balls or 
marbles into particular apertures designated as 
scoring or ''pay-off” holes.**^ 

Poker table, A table on which poker is playcd.43 

Pool table, A billiard table with pockets a 
kind of billiard table on which pool is played.45 

Pool ticket, A ticket entitling the holder to share 
in the proceeds of a pool.**® 

Slot ^nachine. This term has reference to that 
numerous class of contrivances, of more or less 
real use or amusement, from which, by depositing 
a penny or other small coin, one may secure the 
identical object advertised;**^ a vending machine 
or the like, having a slot in which a coin may be 
dropped to cause the delivery of mcrchandi.se, or to 
permit the use of a telephone, or some like pur¬ 
pose.*® 

Stock clock. This is a mechanical contrivance 
composed of wheels, cogs, and weights, kept and 
designed to be used in gambling.*® 

Totalizator, A mechanical device, used in pari- 


37- Md.—James v. State, 63 Md. 242. 

3a Tex.—Stearnes v. State. 21 Tex. 

. 693—Campbell v. State, Cr., 72 S. 
W. 396. 

39. Ala.—State ex rel. Green v. One 
5^ Fifth Inningr Base Ball Machine, 
3 So.2d 27, 29. 

Fla.—^Fccles v. Stone, 183 So. 628, 
631, 134 Fla. 113. 

40. CoiLBtxiiotioiL and operation de¬ 
scribed 

The name of each horse to be run 
in the particular race is written or 
printed on the side, and printed num¬ 
bers are placed on the inside of a 
machine which can be seen through 
holes in it. It is used by the owner 
or person operating it, and by those 
engaged in betting on horse racing, 
in this way: The owner or operator 
sells the tickets for five dollars each. 
They bear numbers corresponding 
with the number given the horse on 
the machine, and by turning a crank 
or screw attached to the machine 
the betters are shown at once the 
number of tickets sold on each horse, 
as each of said tickets is sold, so as 
to enable him to bet Intelligently and 
safely, and lessen the chance of dis¬ 
aster to himself.—Utah State Pair 
Ass'n V. Green, Utah, 249 P. 1016, 
1028, 68 Utah 251. 


41. Idaho.—Pepple v. Headrick, 128 
P.2d 757, 761. 

42. Constraotion and operation de¬ 
scribed 

Ala.—Howie v. City of Birmingham, 
11)9 So. 206, 229 Ala. 666. 

Ark.--Steed v. State. 72 S.W.2d 642, 
189 Ark. 389. 

Idaho.—Pepple v. Headrick, 128 P.2d 
767, 768. 

Iowa.—State v. Wiley, 3 N.W.2d 620. 

Ky.—Smith v. Harris, 102 S.W.2d 385. 
267 Ky. 439. 

Me.—State v. Livingston, 196 A. 407, 
408, 135 Me. 323. 

Mont.—State ex rel. Du.ssault v. Kll- 
burn, 109 P.2d 1113, 111 Mont. 400, 
136 A,tj.R. 99. 

Or.—State v. Coats, 74 P.2d 1102, 168 
Or. 122. 

Tex.—Speed v. Keys, Civ.App., 110 S. 
W.2d 1245, 1248—Adams v. Antonio, 
Civ.App., 88 S.W.2d 503, error re¬ 
fused. 

Wis,—City of Milwaukee v. Burns. 
274 N.W. 273, 276, 225 Wis. 296. 
“WliiflLe board” or “Bally round" is 

such a machine,—Commonwealth v. 

Miller, 64 S.W.2d 632, 633, 246 Ky. 83. 

43. Tex.—Lyle v. State, 16 S.W. 766, 
30 Tex.App. 118, 28 Am.S.R. 893, 

44. La.—Town of Eros v. Powell, 68 
So. 632, 636, 137 La. 342. 

45. Hawaii.—Territory v. Teshita, 
27 Hawaii 687, 690. 
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“Billiard table" deilmnl see supra 
note 87. 

46- Tex .—Kx parte Powell, 66 S.W. 
298, 43 Tex.Cr. 393. 

47. Cal.—Fey v. Ro.sse Impr. Co., 
139 P. 908, 23 Cal.App. 766. 

Fla.—State v. Vasques, 38 So. 830, 49 
Fla. 126, 129. 

48. Cal.—Fey v, Posse Impr. Co., 139 
V, 908, 23 Cal.App. 766, 768. 

”mckel-la-the^slot machine** 

(1) When a slot maehint* "Is ad¬ 
justed so that it may l«‘ operated by 
the deposit of a five-eent pleee. It ts 
defined to be *a niekel-ln-the-slot' 
machine."—Fey v. Ftossi Inipr. Co., 
supra. 

f2) Coin locks placed on doors of 
toilets by a hotel, which could be 
opt-ned by a key in the hands of em¬ 
ployees, brass checks furnished 
guests, or nickels by othiT persons, 
are not nickle-In-the-slot machine'*, 
but rather fixtures and a part of the 
realty.—State v. New Florence Oper¬ 
ating Co.. 96 So. 913. 914, 19 Ala.App. 
194. 

Slot machines as gambling devices 
see supra notes 16-27. 

49. Oonstmotion and operation de¬ 
scribed 

Minn.—State v. Grimes, 62 N.W. 42, 
49 Minn. 443, 446. 
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mutuel race betting, by which the betting public is 
informed rapidly and accurately of odds and results 
and is protected against human errors and malprac¬ 
tice; also called **pari-mutuel machine.”®® 

Whiffle hoa/rd, A board game known by other 
names in various localities, one of which is "bally 
round,” and belonging to the general class of "pin 
ball” or "marble game” machines,defined supra 
notes 41, 42. 

h. Terms Belating to Speculation 

Numerous terms used In speculation or with reference 
to speculative transactions have been Judicially con¬ 
strued or in terms defined by the courts. 

Bear. In the language of the stock exchange, a 
bear is one who sells stocks, grain, provisions, or 
other commodities neither owned nor possessed by 
him at the time of selling them, but which he ex¬ 
pects to buy at a lower price before the time fixed 
for making delivery, hence one who speculates for a 
fall in the market, in contradistinction to a "bull” 


who speculates for a rise.52 

Bucket Shop. An establishment conducted nomi¬ 
nally for the transaction of a stock exchange busi¬ 
ness, or a business of similar character, but really 
for the registration of bets or wagers, usually for 
small amounts, on the rise or fall of the prices of 
stocks, grain, oil, etc., there being no transfer or 
delivery of the stocks or commodities nominally 
dealt in;52 an office where people may gamble in 
fractional lots of stocks, grain, or other things 
which are bought and sold on the exchanges a 
place • wherein is permitted the pretended buying 
and selling of grain, etc., without any intention of 
receiving and paying for the property so bought, or 
of delivering the property so sold.55 The term has 
been distinguished from "exchange” see Exchanges 
§ 1 . 

Bull. In the language of the stock exchange, a 
bull is one who speculates for a rise in the mar¬ 
ket,®® being, in this sense, distinguished from “bear” 
as defined supra note 52. 


50. Del.—^Wlse v. Delaware Steeple¬ 
chase & Race Ass’n, 18 A.2d 419, 
2 Terry 182. 

51. CTonstractioii and operation de- 
soxibed 

Ky.—Commonwealth v. Miller, 64 S. 
W.2d 632, 633, 246 Ky. 83. 

52. Wharton L.Liex. 

OrifiTln and applicatioxL of tenn 

'‘Probably in allusion to the prov¬ 
erb ‘to sell a bear’s skin before one 
has caught the bear,* one who sold 
stocks in this way was formerly 
called a ‘bearskin jobber,’ later sim¬ 
ply a ‘bear;* now usually explained, 
In connection with its correlative 
‘bull,* as in allusion to a bear, *which 
pulls [down] with its paws,’ as op¬ 
posed to a bull ‘which tosses [up] 
with its horns.*’*—Century D, 

63. U.S.—Gatewood v. North Caro¬ 
lina, 27 S.Ct. 167, 203 U.S. 631, 636, 
61 L.Bd, 306. 

27 C.J. p 991 note 4. 

Orifinx^ and derivation of name 

“The ‘bucket shop* seems of com¬ 
paratively late origin and doubtless 
it is a product of the speculative 
spirit which has prevailed pre-emi¬ 
nently during the last quarter of a 
century. Its name may possibly 
spring from the diminutive character 
of the operations there conducted.*’— 
MacDonald v. Gessler, 67 A. 361, 208 
Pa. 177, 181. 

Conduct of business described 
Ky.—Smith v. Western Union Tel. 
Co., 2 S.W. 483, 84 Ky. 664, 668, 8 
Ky.L. 672. 

27 C.J. p 991 note 4 [c]. 

Mischief and evil consequences dis¬ 
cussed 

Ind.—^Western Union TeL Co. v. 


State, '76 N.E. 100, 166 Ind. 492. 
612, 3 L.R.A.,N.S., 163, 6 Ann.Cas. 
880. 

27 C.J. p 991 note 4 [b]. 

Similar definitions 

(1) A place where contracts are 
made for the purchase and sale of 
stocks or commodities which are en¬ 
tirely fictitious, the person conduct¬ 
ing the business taking the opposite 
side of the market from that of the 
customer, and there being no inten¬ 
tion actually to deliver the property 
so bought or sold,—^Joslyn v. Down¬ 
ing, Hopkins & Co., Wash., 150 P. 317, 
318, 80 C.C,A. 206. 

(2) A place in which are made 
pretended sales and purchases of 
stock.—^Bergstrom v. Ridgway Co., 
123 N.Y.S. 29, 138 App.Div. 178, 180. 

<3) A place maintained for deal¬ 
ing in grain futures without inten¬ 
tion of delivery.—State v. Chris¬ 
topher, 2 S.W.2d 621, 626, 318 Mo. 225. 

(4) A place wherein pretended 
sales and purchases in certain com¬ 
modities are made.—State v. Miner, 
136 S,W. 483, 233 Mo. 312. 

Statutory definitious quoted 
Ind.—Sawers Grain Co, v. Teagrarden, 
148 N.B. 205, 208, 84 Ind.App. 622. 
Mo.—Connor v. Black, 24 S.W. 184, 
119 Mo. 126, 139. 

54. U.S.—In re Baxter & Co.. N.Y., 

152 P. 137, 140, 81 C.C.A. 355, 11 
Ann.Cas. 437. 

Ind.—^Western Union Tel. Co. v. 
State, 76 N.B. 100, 166 Ind. 492, 510, 
3 L.R.A.,N.S., 153, 6 AnuCas. 880. 
Similarly eaipressed 
A place where wagers are made on 
the fluctuations of the market price 
of grain and other commodities.— 
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Bergstrom v. Ridgway Co., 123 N.Y. 
S. 29, 138 App.Div. 178, 181-:-27 C.J. 
p 992 note 10. 

56. U.S.—Board of Trade of City of 

Chicago V. Christie Grain & Stock 

Co., Mo., 25 S.Ct. 637, 638, 198 U.S. 

236, 49 D.Ed. 1031. 

Mo.—State v. Christopher. 2 6.W.2d 

621, 626, 318 Mo. 225. 

Similar definitious 

(1) A place wherein is conducted 
or permitted the pretended buying or 
selling of the shares of stocks or 
bonds of any corporation, etc.—Peo¬ 
ple V. Wirsching, 146 IlLApp. 121. 

(2) A place where the proprietor 
conducts the business of making con¬ 
tracts respecting the purchase and 
sale of commodities wherein either 
party intends that such contracts 
may be closed or settled on the basis 
of the public market quotations of 
prices made on any board of trade 
or exchange on which the commodi¬ 
ties or securities referred to in such 
contracts are dealt in by competi¬ 
tive buying and selling, and without 
a bona fide transaction on such board 
of trade or exchange.—C. A. King & 
Co. V. Horton, 156 N.B. 124, 126, 116 
Ohio St. 205, 212. 

(3) A place where wheat, corn, 
pork, other provisions, and grain are 
bought and sold on margins.—Lan¬ 
caster V. McKinley. 67 N.B. 947, 33 
Ind.App. 448. 

(4) A place where grain, provi¬ 
sions, etc., are posted on blackboards 
as they come in on the ticker.— 
Smith v. Western Union Tel. Co., 2 
S.W. 483, 84 Ky. 664, 667, 8 Ky.L. 072, 

56. Black LuD. 
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Buy stocks long, A person is said to buy stocks 
“long” where he purchases stocks now with the 
expectation of selling them for a profit in the fu- 
ture.57 

Call, The privilege of calling for, or not calling 
for, the thing bought an offer to sell property 
for some stated delivery, which, in consideration of 
a certain amount of money paid, is left open a cer¬ 
tain length of time;5® the ,ri&bt to demand a cer¬ 
tain amount of stock or grain at a fixed price at or 
within the certain time agreed on.®0 It is the cor¬ 
relative of “put” and ordinarily the transaction des¬ 
ignated “puts and calls” is closed as of the agreed 
time by payment of the difference in value, if any, 
to the holder of the “call.”®^ 

“Call” has been compared with “straddle ;”-6 2 and 
a sale “on call” has been distinguished from a “sale 
for future delivery .”®2 

Chance of prices, A term used in stock specula¬ 
tion indicating a purpose to wager upon a rise or 
fall in the price of commodities at a future day.®^ 

Closed out, A speculator who has purchased is 
“closed out” when the broker or commission man 
sells the grains or stocks at a loss and reimburses 
himself out of his customer’s margin.®® 

Closing Out, As applied to a transaction wherein 
a person has sold a commodity for future delivery, 
“closing out” is done by going into the market, buy¬ 
ing the commodity at the lowest price it can be 


bought for at the time, and using that ‘ in settlement 
of the contract with the buyer' on the principal con¬ 
tract.®® 

Comer. A corner is a combination or conspiracy 
of persons to monopolize an article of trade or com¬ 
merce and so to enhance its price,®7 hence the se¬ 
curing of such control of the immediate supply of 
any product as to enable those operating the “cor¬ 
ner” arbitrarily to advance the price of the prod¬ 
uct.®® It exists when there has been sold for fu¬ 
ture delivery within a given period a much greater 
amount of any given commodity than can be pur¬ 
chased in the market.®® 

“To corner” or “to make a corner” is to engross 
or manipulate an article so as to make it scarce or 
plentiful in the market at the will of the gamblers, 
and then to place its price within their power.^® 

Futures, A term applied to contracts for the 
sale of margins or products for future delivery, in 
which cither seller or buyer may elect to make or 
demand delivery of the goods agreed to be sold and 
bought, but where uniformly no such delivery is 
made, and final settlement is made by payment and 
receipt of the difference in price at the time of de¬ 
livery from that prevailing at the time the sale was 
madc.71 

“Dealing in futures” is a phrase used to describe 
wagering contracts with regard to the future mar¬ 
ket value of stocks or commodities;'^® and has ac- 


B7. Fla.—^Henderson v. Usher, 170 
So. 846, 861, 126 Fla. 709. 
sa Ill.—^Minnesota Lumber Co. v. 
Whitebreast Coal Co., 43 N.B. 774, 
160 Ill. 86, 31 L..R.A. 529. 

27 C.J. p 992 note 15. 

Form described 

U.S.—White V. Treat, C,C.N.Y., 100 F. 
290. 

59. Ill.—Woods V. Bates, 126 IlLApp. 
180, arnrmed 80 N.B. 84, 225 Ill. 
126. 

Similar deflnltioii 

A contract by which the party 
si^rning: the same agri'ees for a stipu¬ 
lated consideration to deliver, at the 
option of the party named therein, 
or his order or bearer, the securities 
therein mentioned, at a certain day 
for a certain price.—^Henderson v. 
Usher, 170 So. 846, 861, 126 Fla. 709. 
ea D.C.—Colston V. Burnet, 59 F. 
2d 867, 868, 61 App.D.a 192. 

61. D.C.—Colston V. Burnet, supra. 

62. Fla.—^Henderson v. Usher, 170 
So. 846, 852, 125 Fla. 709. 

66. Gist of aistlitotion 
A sale of cotton “on call" is dis- 
tingruished from “sale for 'future de¬ 
livery,” in that sale “on call” is made 


by one who is owner of cotton and 
delivery is made on execution of con¬ 
tract of sale, whereas in contract for 
future delivery seller may not even 
own any cotton and may have to fifo 
into market and buy it before day of 
delivery.—Baucum & Kimball v. Gar¬ 
rett Mercantile Co., 178 So. 256, 188 
La. 728, reversingr, App., 177 So. 266, 
and followed in Baucum v. Garrett 
Mercantile Co., 178 So. 261, 188 La, 
741, reversingr, App., 177 So. 273, 

Pa.—Kirkpatrick v. Bonsall, 72 
Pa. 155, 168. 

65- Ark.—Portenbury v. State, 1 S. 
W. 58, 47 Ark, 188. 

66. N.T.—Kinsrsbury v. Klrwin, 43 
N.Y.Super. 461, 464, affirmed 77 N. 
Y, 612. 

67- Md.—Klinger's Pharmacy v. 
Sharp, 64 A. 1029, 104 Md. 218, 118 
Am.S.R. 399, 7 L.R,A.,N.S., 976, 9 
Ann.Cas. 1184, 

sa. U.S.—U. S. V. Patten, aC.N.Y., 
187 F. 664, reversed on other 
grounds 33 S.Ct. 141, 226 U.S. 625, 
67 L.Ed. 333, 44 L.R.A.,N.S„ 326. 

69. Mo.—Kent v. Miltenberger, 13 
Mo.App. 603. 

27 C.J. p 992 note 24. 
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70, Ill.—Foss V, Cummings, 36 N.E. 
553, 149 Ill. 353, 359. 

I»a.—Kirkpatrick v. lioniian, 72 Pa. 
166. 

71, Miss.—Lemonius v. Mayor, 14 
So. 33, 71 Mi.ss. 514. 618. 

27 C.J. p 993 note 26, 

Tra&saotioa. discussed 
Oa.—llentz v. Boos. 70 S.R, 108. 8 On. 
App. 677, 582. 

R.I.—King V. Quicnlok Co., 14 R.I. 
131, 138, 

27 CJ. p 992 note 26 CbJ. 

Various forms of coutraot discussed 
Cal.—Maurer v. King, 59 P. 290, 127 
Cal. 114, 118—Sheohy v. Shinn. 37 
P. 393, 103 Cal. 325. 

17 C.J, p 1157 note 16 [al, 

72, U.S.—Fenner v, Boykin, D.C.Ga., 
3 F.2d 674, 677. 

Ark.—Arkansas Cotton Growers* Co¬ 
op. Ass'n V. Brown, 270 S.W. 946, 
1119, 168 Ark. 504. 

Cal.—Maurer v. King, 69 P. 290, 127 
Cal. 114, 118. 

Ga.—Layton v. State, 140 S.E, 847, 
856, 165 Oa. 265. 

Tex.—Finley v. Stripling, CIV.App., 
16 S.W.2d 711, 713. 
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quired the signification of a mere speculation on 
chances where the commodity or stock dealt in ex¬ 
ists only in imagination, and where no delivery is 
contemplated, but the parties expect to settle on the 
difference ki the market,or where one person 
agrees to sell a commodity at a certain time in the 
future for a certain price, the other person agree¬ 
ing to pay such price, with knowledge that the first 
person has none of the commodity to deliver at the 
time, but with the understanding that when the 
time arrives for delivery settlement is to be had in 
differences, the purported buyer to pay the differ¬ 
ence between the market price and the agreed price 
if the market price is less than the agreed price, and 
the purported seller to -pay such difference if the 
market price is higher than the agreed price.^^ 

Such dealings have been contrasted with, or dis¬ 
tinguished from, “contracts of sale for future de- 

livery.”’^^ 

Hedghvg, A means by which collectors and ex¬ 
porters of grain or othef- products, and manufac¬ 
turers who make contracts in advance for the sale 
of their goods, secure themselves against the fluctu¬ 
ations of the market by counter contracts for the 
purchase or sale, as the case may be, of an equal 
quantity of the product, or of the material of manu¬ 
facture;*^^ a legitimate and useful method of insur¬ 
ing against loss on a contract for future deliveryJ^ 


§ 1 

The validity of such hedging transactions is dis¬ 
cussed infra § 16. 

Longs. The term is used in the language of 
boards of trade, stock exchanges, etc., to designate 
the buyers of commodities for future delivery, who, 
by reason of the fact that there is a much greater 
quantity of such commodities sold for such future 
delivery than can be purchased in the markets, are 
said to have procured a corner on the market, and 
by insisting on delivery of the commodity run up 
the prices to a fictitious point.*^* 

Margin. In the parlance of the stock market, a 
margin is a portion of the price of a commodity 
purchased which the purchaser pays to the commis¬ 
sion man or broker as a security for the purchase 
of the property;*^® money or other property deposit¬ 
ed with a broker by his customer to secure the bro¬ 
ker against loss, by reason of fluctuations in the 
market price of the commodity purchased or sold 
additional collateral security against loss to a broker 
while he is carrying the stock for his employer on a 
declining market or merely security.^^ 

Margin as a brokerage term is treated in Brokers 
§ 33, and the validity of margin transactions is dis¬ 
cussed infra § 11. 

Option. An option is a mere choice, right, or 
privilege of selling or buying a privilege to a 
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73- Ark.—Forlenbury v. State, 14 S, 
W. 462, 47 Ark. 188. 192. 

Okl.—^Jacobs v. Sam I. Hynds & Co,, 
200 P. 162, 163, 83 Okl. 20. 

^^Dealing' optlonB, ftitores, or max;- 
gins” constmed 

Ind.—Plank v. Jackson, 26 N.E!. 668, 
27 N.E. 1117, 128 Ind. 424, 427. 

27 C.J. p 992 note 26 [d]. 

74. Ga.—^Hentz v. Booz, 70 S.E. 108, 
8 Ga.App. 677, 682. 

Tex.—Finley v. Stripling, Clv.App., 
16 S.W.2d 711, 713. 

75. Ark.—Arkansas Cotton Growers’ 
Co-op. Ass’n V. Brown, 270 S.W. 
946, 952. 168 Ark. 604. 

Tex.—Finley v. Stripling, Civ.App., 
16 S.W.2d 711, 713. 

76- U.S.—Browne v. Thom. Ark., 43 
S.Ct. 36. 260 U.S. 137, 67 L.Bd. 171, 
affirming, C.C.A., 272 F. 960, cer¬ 
tiorari granted 41 S.Ct. 625, 256 U. 
S. 689, 66 L.Bd. 1172—Lyons Mill¬ 
ing Co. v. Gofte & Carkener, C.C.A. 
Kan., 46 F.2d 241, 247, 83 A.L.R. 
601, affirming, D.C.. Goffe ^ Clark- 
ener v. Lyons Milling Co., 26 F.2d 
801. 

27 C.J. p 992 note 27. 

OperatioiL of " 'hedging’ oontraote” 
disoTLSsed 

Tex.—Mackay Tel.-Cable Co. v. Bain, 
Clv.App., 163 S.W. 98, 101. 

27 aJ. p 992 note 27 tbl. 


77- U.S.—Lyons Milling Co. v. Gof- 
fe & Carkener, C.C.A.Kan., 46 P.2d 
241, 248, 83 A,L.R. 601, affirming, 
D.C... GolCe & Clarkener v. Lyons 
Milling Co., 26 F.2d 801. 

Tenn.—Palmer v. Love, 80 S.W.2d 
100, 106, 18 Tenn.App. 679. 
Similarly expressed 
Minn.—Bailing v. Schoener, 176 IT.W. 

901, 144 Minn. 426. 

N.D.—John Miller Co. v. Kloystad, 
105 N.W. 164, 14 N.D. 436, 438. 

7a Mo.—^Kent v. Miltenberger, 13 
Mo.App. 603, 506. 

N.J.—Baldwin v. Flagg, 36 N.J.Eq. 
48, 66, reversed on other grounds 
38 N.J.Eq. 219. 

“Xioiig on cotton” 

*Tn the vernacular of the exchange, 
to say that one was ‘long on cotton’ 
would mean he had too much cot¬ 
ton.”—^Whitley v, Newman, 70 S.E. 
686, 9 Ga.App. 89, 96. 

79- Cal.—Sheehy v. Shinn, 37 P. 393, 
103 Cal. 326, 330. 

27 C.J. p 993 note 30. 

Similarly expressed 

Buying of stock on ’’margin” sim¬ 
ply means that purchaser paid part 
of purchase price and the stock cer¬ 
tificates are issued and held by seller 
as collateral for the unpaid balance. 
—Griffith’s Adm’x v. MUler, 149 S.W. 
2d IX, 285 Ky. 676. 
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SO. Va.—Allen v. Virginia Trust Co., 
82 S.E. 104, 106, 116 Va. 519. 
Similar definitions 

(1) Security against loss on the 

part of a broker which may arise 
from a fall in the market price of the 
shares of stock purchased for anoth¬ 
er.—Markham v. Jaubon, 49 Barb., 
N.Y., 462, 466, reversed on other 

grounds 41 N.T. 236. 

(2) A sum of money or its value 
in securities, deposited with a. broker 
to protect him against loss in buying 
or selling for his principal.—Winston 
V. Longshore, 40 So. 617, 116 La. 21, 
23. 

81. N.T.—McNeil v. New York Tenth 
Nat. Bank, 65 Barb., N.Y., 69, 64, 
modified on other grounds 46 N.T. 
325. 

82. R.I.—^Winward v. Lincoln, 61 A. 
106, 111, 23 R.L 476, €4 L.H.A. 160. 

Tenn.—Palmer v. Love, 80 S.W.2d 
100, 106, 18 TenmApp. 679. 

27 C.J. p 993 note 36. 

88. Minn.—^Fraser v. Farmers’ Co-op. 
Co., 209 N.W, 33, 167 Minn. 369, 
reargument denied 209 N.W. 913, 
167 Minn. 369. 

Mont—Whorley v. Patton-Kjose Co., 
6 P.2d 210, 90 Mont 461. 

27 C.J. p 993 note 37. 
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party, in a time contract, of demanding its fulfill¬ 
ment on any day within the specified time;^^ a 
right acquired by contract to accept or reject a 
present offer within a limited or reasonable time in 
the future a speculative contract.^® These def¬ 
initions imply that the term is used in two distinct 
senses. In one sense, it denotes a future contract 
in which one side has a right to demand compliance 
with the contract at any time during a given period, 
the only thing left to be ascertained being the exact 
time during such period at which performance is to 
be exacted; and options in this sense are not illegal 
as gambling or wagering contracts.^7 another 
sense, the term denotes a future contract in which 
one side has a right to insist on compliance with the 
terms of the contract, or to cancel such contract, at 
his election.'^® Options of this latter class are divid¬ 
ed into three subclasses: 'Tuts,” "calls,”S9 and 
“straddles,” as defined supra notes 58-62 and infra 
notes 99-3, 20-22. 

“Option” has been held synonymous with 
“choice”®^ and “preference;”^! and has been con¬ 
trasted with, or distinguished from, a “contract 
modifying an existing contract,”^2 a “hedge, 
and a “sale with right to repurchase.”^^ 

An “option deal” is a transaction in which deliv¬ 
ery is contemplated, not as a thing which will be 
necessarily insisted on, but as a thing which may be 
insisted on.^^ 


“Dealing or engaging in options” means the mak¬ 
ing of contracts in which the parties speculate on 
the rise and fall of prices.®® 

“Option account” has been used to describe an 
account of fictitious, as distinguished from an ac¬ 
count of actual, salcs.®7 

A “purchase of options” is not “gaming” or “bet¬ 
ting” in the sense in which those terms are used in 
common speech; the only point of resemblance is 
that there is a chance of gain or loss.®® 

Put. The privilege of delivering or not deliver¬ 
ing the thing sold;®® an offer to buy property left 
open a certain length of time for the acceptance of 
the other party, in consideration of a stated amount 
of money.*! The term is used by stock market spec¬ 
ulators to designate a contract by which one of the 
parties purchases, at a fixed sum, a privilege to de¬ 
liver a certain stock, or commodity, within a def¬ 
inite period of time;® an option contract which is 
illegal only where there is no intent to deliver but 
only the intent to settle differences according to the 
rise or fall of the market.® 

The validity of such transactions is discussed in¬ 
fra § 10. 

Ringing off, Ringing out or Ringing up. This 
term designates a process employed by dealers on 
the board of trade to close out transactions and 
get them off their books by forming rings or tem- 


84. Ill.—Schneider v. Turner, 22 N, 

E. 497, 130 in. 28, 41. 6 164. 

27 C.J. p 993 note 39. 

85. Ill.—Bates V. Woods, 80 N.E. 84, 
225 Ill. 126, 130. 

86. Minn.—Eraser v. Pamiers* Co-op, 
Co., 209 N.W. 33, 167 Minn. 369, 
rottrffument denied 209 N.W. 913, 
167 Minn. 369. 

87. U.S.—White v. Barber, Ill., 8 S. 
Ct. 221, 123 U.S. 392, 31 L.Ed. 243. 

27 C.J. p 994 note 40. 

8a Ill.—Schneider v. Turner, 22 N. 

E. 497, 130 Ill. 28, 6 L..R.A. 164. 

27 C.J. p 994 note 42. 

89. true idea of aaa. option, is 

what are called, in the peculiar lan¬ 
guage of the dealers, 'puts^ and 
'calls.' ”—^Minnesota Lumber Co. v. 
Whitebreast Coal Co., 43 N.E. 774, 
160 Ill. 85, 31 L.R.A. 529—27 C.J. p 
994 note 43 [a]. 

9a N.Y.—Levy v. Rothe, 39 N.Y.S. 
1067, 17 Misc. 402, 404. 

91. N.Y.—^Levy v. Rothe, supra. 

9a Keld not ^'option” 

A contract which simply modlAes 
an existing contract by limiting the 
quantity of a commodity to be sold 
by one party and purchased by the I 
other is not an option contract.— 


Minnesota Lumber Co. v. Whitebreast 
Coal Co., 43 N.E. 774, 160 Ill. 86, 31 
L.R,A, 629. 

93. ''Option'*' has no application to a 
"hedge” 

Minn.—Fraser v. Farmers' Co-op. 
Co., 209 N.W. 33, 167 Minn. 369, 
reargument denied 209 N.W. 913, 
167 Minn. 369, 

94. CKst of distinction 

A contract, whereby property is 
sold and delivered and provision is 
made for repurchase at a fixed price, 
differs from an option or option con¬ 
tract in that it is not an agreement 
for future delivery or a wager on 
fluctuations in market prices.—Maur¬ 
er V. King, 69 P, 290, 127 Cal. 114—27 
C.J. p 994 note 46. 

95. Mo.—Kent v. Miltenberger, 13 
Mo.App. 503. 

Another definition 

“A mere betting transaction on fu¬ 
ture prices, with no purpose of de¬ 
livering or receiving the articles con¬ 
cerning which the bet was made."— 
Third Nat. Bank v. Harrison, C.aMo., 
10 F. 243, 248, 3 McCrary 316. 

96. Ind.—Plank v. Jackson, 26 N.E. 
568, 27 N.E. 1117, 128 Ind. 424. 

Kan.—^Hoffman v. Farmers' Co-op. 

70 


Shipping Assoc., 97 P. 440, 78 Kail. 
561. 

97- N.D.—Dows V. Glaspel. 60 N.W. 
60, 4 N.D. 251. 

[ 

96. Mich,—Shaw V. Clark, 13 N.W. 
786, 49 Mich. 384, 43 Am.R. 474. 

99. III.—PIxTey V, Boynton, 79 Ill. 
351, 353. 

27 aj. p 994 note 66. 

L Ill.—Woods V, Bates. 126 Ill.App. 
180 . 186, affirmed 80 N.E. 84, 225 
Ill. 126. 

"Puts and calls” are transactions 
in "the form of written offers to con¬ 
tract for the purchase or sale of 
grain at a designated price, with an 
agreement to leave the offers open 
for acceptance until a specified hour 
for a paid consideration equal to one- 
tenth of a cent per bushel of grain." 
—^Ware v. Pearsons, Iowa, 173 B\ 878, 
880, 98 C.C.A. 364. 

2. D.C.—Colston v. Burnet, 69 P,2d 
867, 868. 61 App.D.C. 192. 

Perm of “put” co&txact 
U.S,—Ex parte Young, D.C.Ill., SO F. 
Caa.No.18,145, 6 Biss. 53. 

9- N.Y.—BYankfurter v. Silverman, 
208 N.Y.S. 405, 124 Misc. 751. 
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porary clearing houses through which, by means of 
a system of mutual offsets and cancellations, con¬ 
tracts are settled by an adjustment of differences, 
saving an actual delivery and change of posses¬ 
sion;*^ and may be defined as the discharge of a 
contract of sale, not by actual delivery, but by the 
payment of differences a method by which a 
group of dealers on a board of trade discharge con¬ 
tracts for future delivery, before delivery is due, 
by a system of offsets, cancellation, and adjustment 
of differences in lieu of actual delivery of the com¬ 
modity sold;® the set-off of one trade against an¬ 
other in making settlements.*^ It is simply a mtore 
complex case of *'set-off.”® The validity of such 
transactions is discussed infra § 12. 

Scalp. This is a brokerage term said to mean a 
trade for the day, and sold out that evening or the 
next day; a short trade or deal; a quick sale and a 
settlement on differences.® 

Set-off. A method by which a contract to pur¬ 
chase is set off against a contract to sell without the 
formality of an exchange of warehouse receipts or 


other actual delivery; and in the language of 
boards of trade it is in legal effect a delivery.^® 
The validity of such transactions is discussed in¬ 
fra § 12. 

Settling differences. This refers to the mutual 
release by the parties to the contract from further 
liability under the contract, by the payment of the 
difference between the contract price and the mar¬ 
ket price, without actual delivery of the commodi¬ 
ty contracted for.^^ The validity of such transac¬ 
tions is discussed infra § 12. 

Short. This is a term of stock and produce ex¬ 
changes, having a meaning which is the opposite of 
'*long,’*i'2 as defined supra note 78 and implies only 
that he has less of the commodity than may be nec¬ 
essary to meet demands and obligations.^® 

A “sale short” means a sale of that which the 
seller has not, but which he expects to buy in at a 
lower price than that for which he sells.^^ The va¬ 
lidity of such transactions is discussed infra § 14, 
Stop order. As stated in Brokers § 33, a “stop 
order” is a direction or instruction given by the 


4. U.S.—Clarke v. Foss, D.C.Wls., 5 
F.Cas.No.2,852, 7 Biss. 640. 

27 C.J. p 994 note 61 [a]. 

Process described 

U.S.—Ward v. Voaburgh, C.C.Wis., 31 
F. 12, 16—^Williar v. Irwin, C,C.Ind., 
30 F.Cas,No.l7,761, 11 Biss. 57, re¬ 
versed on other gri'ounds 4 S.Ct. 16^, 
110 U.S. 499, 28 L.Bd. 225. 

27 C,J. p 994 note 61 [a]. 

‘^Bingrlxig' off” and <<ringdnsr out” syn- 
onymous 

U.S.—Cleagre v. Laidley, Mo., 149 F. 
346, 79 C.C.A. 284. 

5. Mo.—^Kent v. Miltenberger, 13 Mo. 
App. 603. 

27 C.J. p 994 note 60. 

6. U.S.—Lyons Millinff Co. v. Ooffe 
& Carkener, C.C.A.Kan., 46 F.2d 
241, 247. 83 A.L.R, 501, citing: Cor¬ 
pus Juris, and affirming:, B.C., Goffe 
& Clarkener v. Lyons Milling: Co., 
26 F.2d 801. 

Tenn.—Palmer v. Love, 80 S.W.2d 
100, 106, 18 Tenn.App. 679, citing 

Corpus Juris. 

7. III.—.Partridge v. Cutler, 68 Ill. 
App. 569. 

Custom stated and explained 

lll.~Samuels v. Oliver, 22 N.E. 499, 
130 III. 73, 78. 

27 C.J. p 994 note 60 [a]. 

8. U.S.—Lyons Milling Co. v. Goffe 
& Carkener, C.C.A.Kan., 46 F.2d 241, 
247, 83 A.L.R. 501, citing Corpus 
Juris, and affirming, D.C., Goffe <& 
Clarkener v. Lyons Milling Co., 26 
P.2d 801. 

Tenn.—Palmer v. Love, 80 S.W.2d 


100, 106, 18 Tenn.App. 579, citing 
Corpus Juris;. 

9. Ill.—-McCormick v. Nichols, 19 
IlLApp. 334. 

27 C.J. p 995 note 64. 

10- U.S.—Lyons Milling Co. v. Goffe 
& Carkener, C.C.A.Kan., 46 F.2d 241, 
83 A.L.R. 601, affirming, D.C., Goffe 
& Clarkener v. Lyons Milling Co., 
26 F.2d 801. 

Tenn.—^Palmer v. Love, 80 S.W.2d 
100, 18 Tenn,App. 679. 

27 C.X p 996 note 66. 

11. Ind.—Plank v. Jackson, 26 N.E. 
568, 27 N.E. 1117, 128 Ind. 424. 

27 C.J. p 995 note 66. 

”An iutentiou to ‘settle by the pay¬ 
ment of differences’ ... is 
equivalent to and means an inten¬ 
tion by one who has sold for future 
delivery to buy on the same board 
for the same delivery, and to offset 
the purchase against the sale and re¬ 
ceive or pay the difference.”—Carson 
V. Milwaukee Produce Co., 113 N.W. 
393, 133 Wis. 85, 92. 

Differences used in connection with 
wagering contracts see supra sub¬ 
division c (2) of this section notes 
66, 19. 

12. Ga.—^Whltely v. Newman, 70 S. 
B. 686, 9 Ga.App. 89—Whitley v. 
Newman, 70 S.B. 686, 9 Ga.App. 89. 

13- Ga.—Whitley v. Newman, su¬ 
pra. 

Okl.—Thomas v. McShan, 225 P. 713, 
99 Okl. 88. 

“Short ou cottou” 

“To say that he was 'short on cot¬ 
ton’ would mean that he had too 
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little cotton.”—^Whitley v. Newman, 
70 S.E. 686, 9 Ga.App. 89, 96. 

The term “sold short,” in the lan¬ 
guage of the board of trade, indicates 
the sale of grain that the seller is 
not possessed of and indicates that 
he has no contract by which he is 
entitled to such g:rain.—^Watte v. 
Costello, 40 I11.APP. 307. 

“‘Short’ sellers” 

“Men who have nothing to deliver 
sell and agree to deliver upon a cer¬ 
tain day that which they have to go 
into the market and buy.”—U. S. v. 
Patten, C.C.N.T., 187 F. 664, 668, re¬ 
versed on other grounds 33 S.Ct. 141, 
226 U.S. 626, 67 L.Bd. 333. 

Tex.—^Broaddus v. State, 150 S.W.2d 
247, 141 Tex.Cr. 612. 

14b Md.—Appleman v. Fisher, 34 Md. 
540. 

27 C.J. p 996 note 68—58 GJ. p 700 
note 20-22. 

Similarly expressed 
One is said to sell stocks “short” 
where he sells stocks he does not 
possess, and borrows the number of 
shares he has sold from some third 
person to deliver to his vendee, ex¬ 
pecting to be able to buy the stocks 
later at a lower figure and return 
them to the person from whom he 
borrowed them.—^Henderson v. Usher, 
170 So. 846, 851, 125 Fla. 709—27 C.J. 
p 996 note 68 ta]—58 C.J. p 700 note 
22 . 

Modus opexaudi of such sales dis¬ 
cussed 

N.J.—Baldwin v. Flagg, 36 N.J.Bq. 
48, 67, reversed on other grounds 
38 N.XBq. 219, 48 AmuR. 308. 

2*7 C.J. p 995 note 68 [b]. 
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purchaser to the broker to sell at the best available 
price when the market reaches the price named 
therein the measure of protection which the pur¬ 
chaser provides for himself against loss beyond a 
certain point in a fluctuating market.^® A stop or¬ 
der may describe the price by referring to contin¬ 
gencies and conditions.^*^ To be a stop order it is 
not essential that a definite figure as the price be 
named.^^ 

Spread eagle, A contract which partakes of the 
nature of both a ''put” and a "call,” whereby one 
party buys the privilege of either selling to, or buy¬ 
ing from, the other at a stipulated price and within 
a limited time. It is analogous to a "straddle.”^^ 

Straddle. This is an expressive word^O used in 
the language of brokers, and has been designated as 
a stock option or privilege in the nature of a double 
privilege of a "put” and "call” combined it is a 
contract whereby one party buys the privilege of 
either selling to, or buying from, the other at a 
stipulated price and within a limited time.^^ The 
validity of such transactions is discussed infra § 10. 

Wash sale or Washed sale. A fictitious or pre¬ 
tended sale, disallowed on the stock and other ex¬ 
changes, in which a broker who has received orders 
from one person to buy and from another person 
to sell a particular amount or quantity of some par¬ 
ticular stock or commodity, simply transfers the 
stock or commodity from one principal to the other 
and pockets the difference, instead of executing 
both orders separately to the best advantage in each 
case, as is required by the rules of the different ex- 
changes.*^ It has also been defined as an affirma¬ 


tion that the buyer is paying a certain price for a 
certain lot of stock, without any affirmation that 
the stock has any intrinsic value, that a company 
owns any property of value,* or that the buyer will 
ever again bid the same price for the stocks.^i 
Wash sales are merely bets on the market in which 
it is understood between the parties that neither is 
bound to deliver or to accept delivery, ^5 and are 
fictitious transactions.^*® 

i Other and. Miscellaneous Words and Phrases 

other and miscellaneous words and phrases relating ' 
to gaming have been Judicially defined or applied. 

In addition to those already defined or discussed 
in the preceding subdivisions of this section, there 
are other words or phrases used with relation to 
gaming or its kindred offenses, or the rights and lia¬ 
bilities arising from gambling transactions, which 
have received judicial construction. 

Commercialise gambling. To commercialize 
gambling is simply to make it a source of sure and 
steady profit, and it is immaterial whether such 
profit be derived from percentages or winnings, or 
from the sale of franchises, or of programs and 
information, for the incentive in each case is the 
samc.27 

Thing of value or Valuable thing. The phrase 
has been held to include amusement generally and 
particularly that afforded by the "free game” fea¬ 
ture of some gaming devices,2® and more specifical¬ 
ly where the amount of amusement is determined by 
chance or hazard.^® 

Other phrases construed or discussed but not ju¬ 
dicially defined arc set out in the note.®® 


15. Md.—Richter v. Poe, 71 A. 420. 
109 Md. 20. 22 L..R.A..N.S., 174, 

27 C.J. P 995 note 69. 

16. Md.—Richter v. Poe, supra, 

17. N.T.—Wronkow v. Clews, 52 N.Y. 
Super. 176. 

18. N.T.—-Wronkow v. Clews, su¬ 
pra. 

18. Tenn.—^Palmer v. Love, 80 S.W. 
2d 100, 106, 18 Tenn.App. 579. 

20. N.Y.—^Harris v. Tumbridge, 83 
N.T. 92, 38 Am.R. 398. 

21. Tenn.—^Palmer v. Love, 80 S.W. 
2d 100, 106, 18 Tenn.App, 579. 

27 C.J. p 996 notes 75, 76, 

Compared with "call" see supra note 
62. 

22. Tenn.—^Palmer v. Love, supra. 
The value of the ^^straddle” depends 

on the fluctuations of the stock se¬ 
lected. The wider the ransre of these 
fluctuations, whether up or down, the 
greater the amount which may be 
realized; and the longer the option 
continues the greater the chance of 


such fluctuations during the period. 
—^Harris v. Tumbrldge, 93 N.Y. 92, 
38 Am.R. 398. 

23- U.S.—U. S. V. Keough, 48 P,2d 

246, 252. 

67 C.J, p 607 notes 19, 20. 

24. N.Y.—McGlynn v. Seymour, 14 
N.T.St 707, 14 Daly 420, 422. 

25. U.S.—U. S. V. New York Coffee 
& Sugar Exchange, N.Y., 44 S.Ct. 
225, 226, 263 U.S. 611, 68 L.Bd. 475. 

26. N.Y.—People V. Rice, 223 N.Y.S. 
666, 576. 

27. Lfiu—State V. Gardner, 92 So. 
368, 371, 161 La. 874. 

28. Pa.—Commonwealth v. A Cer¬ 
tain Gambling Device, 24 Erie Co. 
132, 34 Mun.L.R. 82. 

Tex.—Broaddus v. State, 160 S.W.2d 

247, 141 Tex.Cr. 612. 

26. Pa.—Commonwealth v. A Cer¬ 
tain Gambling Device, 24 Erie Co. 
132, 34 Mun.L.R. 82. 

30w Phrases oonstrucki 

(1) "Agent, owner, officer, or em¬ 

72 


ployee," as descriptive of anyone who 
conducts the betting.—State v. Sehef- 
fluld, 48 So, 932, 934, 123 I-a. 271. 

<2) "Game for money*' as includ¬ 
ing a particular shooting gallery 
game.—"5**-Spot Short Range Gun 
Clubs of America v, Rinehart. 10 N. 
E.2d 450, 453, 56 Ohio App. 259. 

(3) "Game played with Iwills and 
plunger" as not including particular 
devices.—Robey v. Mantell, 1 A.2d 
82, 176 Md. 690—Hoke v, I.*aw8on, 1 
A.2d 77, 80, 175 Md. 246. 

(4) "Games or parts of games," as 
not including jigsaw puzzles.—White 
v. Aronson, Mass., 68 S.Ct, 96, 97. 302 
U.S. 16. 82 L.Ed. 20. affirming, C.C.A., 
Aronson v. White, 87 F.2d 272, va¬ 
cating, D.C., 13 F.Supp. 913, and cer¬ 
tiorari granted White v. Aronson, 57 
act. 794, 301 U.S. 675, 81 L.Ed. 1336. 

(6) "Mechanical game or device" 
as not Including automatic phono¬ 
graphs,—Garrison v, Luke, 78 P.2d 
1120, 1122, 52 Ariz. 50. 
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Still other words and phrases, discussed but not 
in terms defined, and as to which more recent ad¬ 
judications have not been found, are contained in 
27 Corpus Juris page 996 notes 80-97. 

§ 2. Constitutional and Statutory Provisions 

a. Validity 

b. Construction 

c. Amendment and repeal 

a. Validity 

Statutes having for their object the suppression of 
gambling are generally held to be valid. The validity of 
statutes legalizing certain forms of gambling, such as 
the pari-mutuel system of betting on horse races, or 
authorizing municipalities to suppress or regulate gaming 
within their limits depends on the absence of constitu¬ 
tional prohibition. 

State legislatures may enact statutes which have 
for their object the suppression of gambling.^^ 
Such statutes are within the legitimate scope of the 


police power,22 and are valid when they do not vio¬ 
late constitutional provisions,such as the com¬ 
merce clause of the federal Constitution, see Com¬ 
merce § 69, and the guaranties of due process of 
law, see Constitutional Law §§ 675, 702, and equal 
protection of the laws, see Constitutional Law § 
511 h. This is true of statutes regtdating or pro¬ 
hibiting: Betting on horse races bucket shops 
conducting gambling games dealing in futures 
encouraging or assisting anyone to bet on a horse 
race outside the track or inclosure where the race 
takes placehorse racing keeping a banking 
game;’^0 keeping, setting up, or exhibiting of gam¬ 
ing tables or other gaming devices manufac¬ 
ture,sale, 43 transportation,^ and use^^ of slot 
machines; operation of gambling devices pol¬ 
icy publication of gambling information before 
the event pool rooms pool selling or bookmak¬ 
ing ;50 and possession of gambling implements.^^ A 


(6) ‘‘Snooker's halls or parlors.” 
—Ross V. State, 42 S.W.2d 376, 184 
Ark. 386. 

(7) ‘‘Unknown or contingent 
event,” as basis of a bet.—Thompson 
V. Hayes, 111 N.Y.S. 496, 497, 69 Misc. 
425. 

(8) ‘‘Winning at or upon a game,” 
as implying a wager of some kind.— 
Middaugh v. State, 2 N.R 292, 103 
Ind. 78, 80. 

81. Mass.—Commonwealth v. Novak, 
172 N.E. 84, 272 Mass. 113. 

N.T.—People v. Gravenhorst, 32 N.Y. 
S.2d 760. 

27 C.J. p 996 note 3. 

Sztent of power 

Legislature possesses power to pro¬ 
hibit all forms of gambling, which 
Includes power to regulate as well 
as right to prohibit in part and regu¬ 
late in part, provided all persons in 
like situations are treated alike.— 
Commonwealth v. Kentucky Jockey 
Club, 38 S.W.2d 987, 238 Ky. 739. 

32. U.S,—^Parr v. O'Keefe, D.C.Miss.. 
27 P.Supp. 216. 

Ala.—State ex rel. Green v. One 50 
Fifth Inning Base Ball Machine, 3 
So.2d 27. 241 Ala. 455. 

^'la.—Valdez v. State ex rel. Parrior, 
194 So. 388, 142 Pla. 123—Paster¬ 
nack V. Bennett, 190 So. 56, 138 
Pla. 663. 

N.Y.;—People V. Gravenhorst, 32 N. 
Y.S.2d 760. 

N.C.—Calcutt V. McGeachy, 195 S.B. 
49, 53, 213 N.C, 1, citing Corpus 
Juris. 

Ohio.—C. A. King & Co. v. Horton, 
156 N.E. 124, 116 Ohio SL 2(^5, er- 
ror dismissed 48 S.Ct. 322, 276 U. 
5. 600, 72 L.Bd. 725. 

12 •C.J. p 019 note 29. 

33, Ala.—Blackwell v. State, 162 So. 
310, 230 Ala. 139, answers con¬ 
formed to 162 So. 312, 26 Ala.App. 


398, certiorari denied 162 So. 314, 
230 Ala. 633. 

Tex.—Ash V. State, 114 S.W.2d 889, 
134 Tex.Cr. 30‘8. 

34. Tex.—Ash V. State, supra. 

36.. Mo.—State V. Miner, 135 S.W. 

483, 233 Mo. 312. 

27 C.J. p 996 note 4. 

sa Wyo.—state v. Cahill, 75 P. 438, 
12 Wyo. 225. . 

27 C.J. p 996 note 5. 

37. U.S.—^Fenner v. Boykin, D.C.Ga,, 
3 P.2d 674. 

Ark.-Huff V. State, 2>61 S.W. 654, 

164 Ark. 211. 

Ga.—Layton v. State, 140 S.B. 847, 

165 Ga. 265. 

Ohio,—C. A. King & Co. v. Horton, 
156 N.E. 124, 116 Ohio St 205, er¬ 
ror dismissed 48 S.Ct 323, 276 U. 
S. 600, 72 L.Ed. 725. 

12 C.J. p 919 note 30—27 C.J. p 996 
note 6. 

36 La.—State v. Mustachia, 94 So. 
408, 152 La. 821. 

39. Ind.—State v. Roby, 41 N.E. 145, 
142 Ind. 168, 51 Am..S.R. 174, 33 L. 
R.A. 213. 

Tex.—Ex parte Walsh, 129 S.W. 118, 
69 Tex.Cr. 409. 

4a La.—State v. Plorane, 154 So. 
417, 179 La. 453. 

41. Tex.—Roberts v. Gossett, Civ. 
App., 88 S.W.2d 507. 

37 C.J. p 996 note 8. 

42. N.Y.—^International Mutoscope 
Reel Co. v. Valentine, 286 N.Y.S. 
806, 247 App.Div. 130, affirmed 3 
N.E.2d 453, 271 N.Y. 622, amend¬ 
ment of remittitur denied 3 N.E.2d 
885, 372 N.Y. 494. 

N.C.—Calcutt V, McGeachy, 195 S.B. 
49, 213 N.C. 1. 

43. N.C,—Calcutt V. McGeachy, su¬ 
pra. 


44. N.Y.—People v. Pltzglbbons, 83 
N.Y.S.2d 377. 

45. N.C.—Calcutt v. McGeachy, 195 
S.B. 49, 213 N.C. 1. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt. 241. 

46. U.S.—Boynton v. Ellis, C.C.A. 
Kan., 57 P.2d 665. 

Operation of slot machine 
Ala.—Blackwell v. State, 162 So. 310, 
230 Ala. 139, answers conformed to 
162 So. 312, 26 Ala.App. 398, cer¬ 
tiorari denied 162 So. 314, 230 Ala. 
633. 

Okl.—Couch V. State, 110 P.2d 613, 
71 Okl.Cr. 223—^Nelson v. State, 
256 P. 939, 37 Okl.Cr. 90. 

47. N.Y.—^People v. Adams, 68 N.E. 
636. 176 N.Y. 351, 63 L.R.A. 406, 
affirming 85 App.Div. 390, .'83 N.Y.S. 
481, and affirmed 192 U.S. 585, 24 
S.Ct. 372, 48 L.Ed. 575—People v. 
Flynn, 74 N.Y.S. 731, 37 Misc. 87, 
affirmed 72 App.Div. 67, 76 N.Y.S. 
293. 

48- Mich.—Parkes v. Bartlett, 210 
N.W. 492, 236 Mich. 460, 47 A.L 
R. 1128. 

49. Cal.—People v. McKeehan, *105 
P. 273. 11 Cal.App. 443. 

La.—'State v. Maloney, 39 So. 539, 
115 La. 498—State v. Rhodes, 39 
So. 972, 115 La. 737. 

Xiimlted territorial operation. 

Statute declaring operation of pool 
rooms unlawful in counties with cer¬ 
tain population was held unconstitu¬ 
tional.—^Brwin Billiard Parlor v. 
Buckner, 300 S.W. 565, 156 Tenn. 278. 

sa Tex.—Ash v. State, 114 S.W.2d 
■889, 134 Tex.Cr. 208. 

27 C.J. p 996 note 11. 

61. Md.—Soper v. Michal. 91 A. 684, 
123 Md. 542, L.R.A.1915A 232. 
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statute may be valid notwithstanding it designates 
the game denounced only by name and does not de¬ 
scribe the manner in which it is played.^ ^ A claim 
that a statute is inoperative because another statute 
defines a like offense and prescribes a different pen¬ 
alty will not be upheld where the court comes to 
the conclusion that the two statutes do not denounce 
the same act as an offense.®^ 

For the purpose of suppressing and punishing 
gambling the legislature may prescribe remedies 
and punishments other than by indictment and 
statutes giving rights of recovery of money or oth¬ 
er property lost at gaming or in gambling transac¬ 
tions,55 or imposing penalties^® or forfeitures,57 
have generally been held constitutional. A state 
may prohibit and legislate to prevent the inception 
of gambling contracts within its Jurisdiction,58 even 
if they are to be performed in another jurisdiction 
where such contracts are lawful.58 

Delegation of power. In the absence of consti¬ 
tutional inhibition the legislature may authorize 
municipalities to suppress or regulate gaming with¬ 
in their limits and where it has conferred such 
authority, either expressly or impliedly, see the C. 


J.S. title Municipal Corporations § 263, also 43 C.J. 
p 375 note 10-p 376 note 40, an ordinance constitut¬ 
ing a proper exercise of the power conferred, 
and not violating any constitutional provision,62 
is valid; but an ordinance imposing unreasonable 
and irrelevant requirements is invalid.®^ 

Legalising g.aming. The legislature of a state 
cannot legalize any form of gambling which is with¬ 
in the scope and meaning of a prohibition in the 
constitution of the state but it is otherwise as 
to statutes, such as those permitting the pari-mutuel 
system of betting on horse races,55 exempting the 
licensed operation of a certificate system of race 
track betting on horse races from punishment for 
the offense of bookmaking,55 repealing a statute 
making stakeholding a misdemeanor, 57 declaring 
valid and enforceable certain contracts of sale for 
future delivery,® 8 or exempting transactions con¬ 
ducted through a regular board of trade, or com¬ 
mercial or stock exchange, from a provision allow¬ 
ing recovery by the loser from the winner of the 
amount paid in a gambling tran.saction,55 which do 
not contravene any constitutional provision in 


Possession of slot macliines 

Miss.—Clark v. Holden, 2 <So.2d 570, 
191 Mias. 7. 

N.C.—Calcutt V. McGeachy, 195 S.E. 
49, 213 N.C. 1. 

Vt.—Sowma v. Parker, 22 A.2d 513, 
112 Vt. 241, 

BOL —state v. Hudson, 110 So. 

7*49, 162 La. 543. 

27 O.J. p 997 note 19. 

53. Tex.—Lee v. State, 143 S.W.2d 
389, 140 Tex.Cr, 155. 

54- Ill,—^Lamed v, Tiernan, 110 Ill. 
173. 

55. Mass.—Anderson v. Metropoli¬ 
tan Stock Exch,, 77 N.B, 706, 191 
Mass. 117. 

•27 C.J. p 997 note 16. 

56. Ill.—Lamed v. Tiernan, 110 Ill. 
173. 

N.T,—People v. Fallon, 46 N.B. 302, 
152 N.Y. 1. 37 L.R.A. 419, affirm¬ 
ing 39 N.T.S. 8-60, 4 App.Div, 76. 

57. U.S.—Parr v. O'Keefe, D.C.Miss., 
27 F.Supp. 216. 

Mass.—Commonwealth v. Novak, 172 
N.E. 84, 272 Mass. 113. 

27 O.J. p 997 note 16. 

Conilscatlon or des'traotion of para- 
plieraalia 

U.S.—Durant v. Bennett, D.C.S.C., 54 
F.2d 634. 

Aku—^Hurvlch v. State, 162 So. 362, 
230 Ala. 578. 

Ill.—People V, One Pinball Machine, 
44 N.B.2d 9-50, 316 Ill.App. 161. 


S.C.—^tate V. Kizer, 162 S.E. 444, 
164 S.C. 383, 81 A.L.R. 722. 

Tex.—Roberts v. Gossett, Clv.App,, 
88 S.W.2d -507. 

sa U.S.—Logan & Bryan v. Postal 
Telegraph & Cable Co., C.C.Ark., 
157 F. 570. 

27 C.J. p 997 note 17. 

59, N.C.—State v. Clayton, 60 S.B. 
866, 138 N.C. 732. 

37 C.J. p 997 note 18. 

60, Ill.—Chicago V. Brownell, 84 N. 
B. 395, 146 Ill. 64. 

27 C.J, p 997 note 20. 

61, Okl.—Ex parte Thompson, 60 P. 
2d 634, 59 Okl.Cr. 410. 

ea. Ohio.—City of Columbus v. Rig- 
glo, 38 N.B.2d 323, 68 Ohio App. 15 
—League for Pre.servatlon of Civil 
Rights & Internal Tranquility v. 
City of Cincinnati, 28 N,E,2d 660. 
64 Ohio App. 195, appeal di.smissed 
27 N.B.2d 235, 136 Ohio St. 561, : 

63. Cal.—Ex parte Page. 298 P. 178, 
19 Cal.App.2d 1, hearing dismissed 
•5 P.2d -605, 214 Cal. 350, and fol¬ 
lowed in In re Palmer, 298 P. 179, 
19 Cal.App.2d 5, hearing dismissed 
5 P.2d 608. 214 Cal. 792. 

04- N.J.—^Hyman v. Long Branch 
Kennel Club, 179 A. 105, 115 N.J. 
Law 123, reversing 176 A. 333, IS 
N.J.Misc. 57—Gimbel v. Peabody, 
178 A. 63, 114 N.J.Law 574. 

Utah.—Salt Lake City v. Doran, 131 
P. 636, 42 Utah 401. 
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05. Cal.—Ex parte McKelvey, 64 P. 

2d 1002, 19 Cal.App.2d 94. 

Ill.—People V. Monroe, 182 N.B. 439, 
349 Ill. 270, 85 A.L.R. $05. 

Ky.—Commonwealth v. Kentucky 
Jockey Club. 38 S.W.Sd 987, 238 
Ky. 739. 

Utah.—Utah State Fair Aas'n v. 

Green, 219 P, 1016, 68 Utah 251. 
Method of oaloulatiag aaud deduotiiig 
‘^breakage*’ 

Legislation relative to wagering on 
races, enacted under constitutional 
provisions authorizing wagers by the 
use of pari-mutuel machines or to¬ 
talizators in connection therewith, 
may legally provide for some meth¬ 
od of calculating and deducting 
"breakage,” or the odd cents of re¬ 
distributions on pool contributions 
exceeding a sum equal to the next 
lowest multiple of five, to he re¬ 
tained by race track operators.—Del¬ 
aware Steeplechase & Race Ass'n v. 
Wise, 27 A.2d 3S7, 2 Terry, Del., 587, 
affirming Wise v. Delaware Stee- 
plecha.se & Race Ass'n. 18 A.2d 419, 
2 Terry 182. 

e«. Tex.—Stansbury v. State, 111 S. 
W.2d 717, 133 Tex.Cr. 411. 

67. N.J.—«tate V. Baldlnottl, 21 A. 
2d 291, 127 N.J.Law 46. 

68. Ark.—Orvis Bros. &. Co. v. Oliv¬ 
er, 123 S.W.2d 1065, 197 Ark. 307. 

69. Ill.—Albers v. Lamson, 42 N.B. 
2d 627, 380 XIL 35. 
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force/® or public policy obtaining/^ at the time. • 
b. Constmctioii 

Various general rules have been applied In the con¬ 
struction of gaming or gambling statutes; but there is 
a divergence of opinion as to whether or not such stat¬ 
utes should receive a strict or liberal construction. 

In construing a statute relating to gaming or a 
gambling transaction, the court will apply general 
rules of statutory construction by giving paramount 
consideration to the legislative intent,^2 construing 


. the statute as a whole, and so as to give effect to 
: all of its provisions,74 taking together as one law 
all statutes on the subject,76 avoiding a construc- 
; tion that would result in an absurdity,7® and con- 
: struing particular words in their ordinary sense,77 
in connection with the context,7-8 and in harmony 
j with statutory definitions prescribed for other crim- 
' inal statutes.79 Effect will be given to the express 
I provision of a revenue statute that it shall not be 
I construed to authorize the use of any game, ma- 


70. Oal.—Ex parte McKelvey, 64 P. 
2d 1005, 19 •Cal.App.2d 94. 

Ill.—^Albers v. Liamson, 42 N.E.2d 
627, 380 Ill. 35. 

Ky.—Commonwealth v. Kentucky 
Jockey Club* 38 S.W.2d 987, 238 
Ky. 739. 

N.J.—State V. Baldinotti, 21 A. 2d 
291, 127 N.J.Law 46. 
Tex.---Stansbury v. State, 111 S.W. 

2d 717, 133 Tex.Cr. 411. 

Utah.—Utah State Pair Ass’n v. 
Green, 249 P. 1016, 68 Utah 261. 

71. Ill.—^Albers v. Lamson, 42 N.B. 
2d 627, 380 Ill. 35—^People v. Mon¬ 
roe, 182 N.E. 439. 349 Ill. 270, 85 A. 
L.R. 605. 

72. N.Y.—^Allano v. Westchester 

Racing Ass'n, 38 N.T.S.2d 741. 

N.C.—State v. Humphries, 186 S.B. 

473, 210 N.C. 406. 

27 C.J. p 997 note 24 [a]. 

Gonexal purpose of the statute 
must be ascertained and a construc¬ 
tion given the statute which will tend 
to efCectuate that purpose and accom¬ 
plish, as far as possible, the sup¬ 
pression of the mischief against 
which the statute was directed,— 
People V. Gravenhorst, 32 N.T.S.2d 
760. 

Jhdioial sta’feeaB&eiLts of intent, design, 
or pnxpose 

<1) The sole purpose of enactment 
of anti-gambling statutes is to pro¬ 
hibit gambling, not to minimize or 
encourage it.—State v. McNichols, 
Idaho. 117 P.2d 468. 

<2) Such statutes are designed to 
prohibit gambling entirely and are 
intended to protect the public mor¬ 
als.—People V, Dubinsky, 31 N.Y.S,2d 
234. 

(3) The legislative purpose is to 
discourage and repress gambling in 
all its forms.—People v. Graven¬ 
horst, 32 N.Y.S.2d 760. 

(4) The statute authorizing a loser 
to recover money lost in gambling 
and statute rendering wagering con¬ 
tracts void were adopted to discour¬ 
age gambling, and taken together 
were designed to correct a serious 
evil.—Macchio v. Breunig, 3 A. 2d 670, 
125 Conn. 113. 

(5) Object of statute providing for 
Imprisonment of one operating gam- 


. 1 

bling game is to suppress gambling 
resorts and prevent maintenance and 
operation of gambling games.—fitate 
V, Adams, 43 P.2d 1, 181 Wash.'222. 

(6) The design, of constitutional 
and statutory proyisions relating to 
lotteries, schemes! of chance, and 
gambling is to coyer every device or 
operation that ma^ fall within their 
inhibition, without attempting to 
define definitely an'y of the forbidden 
transactions, but tp provide restraint 
for any such offenses, as they may 
be developed and promoted after the 
passage of constitutional or statu¬ 
tory provisions.—rTroy Amusement 
Co. V. AttenweUer.; 28 N.E.2d 207, 64 
Ohio App. lO-o, affirmed 30 N.E.2d 799, 
137 Ohio St. 460. 

(7) A statute penalizing action of 
person engaged ih telephone, tele¬ 
graph, or radio business in transmit¬ 
ting or permitting to be transmitted 
to poolroom information concerning 
result of horse race was enacted for 
purpose of preventing common gam¬ 
bling.—State V. Chesapeake & Poto¬ 
mac Telephone Co. of West Virginia, 
4 S.B.2d 257, 121 W.Va 420. 

<8) That a statute making the 
keeping of slot machines or devices 
unlawful was amended in less than 
three years so as to expand the 
phrase “thing of value” as used in 
the statute to include additional 
chances or rights to play the ma¬ 
chine free, and to incorporate with¬ 
in the statute the langniage making 
unlawful those pin-ball machines 
which can be readily converted into 
free-game machines, discloses legis¬ 
lative Intent that the statute should 
be enforced as presently written and 
should not be interpreted so as to 
leave the status quo undisturbed.— 
People v. Boxer, 24 N.Y.S.2d 628. 

(9) Statute prohibiting operation 
of bucket shops was intended to op¬ 
erate for benefit of defrauded cus¬ 
tomers who engaged in transaction 
in good faith and without knowledge 
of illegal character thereof.—Kaiser 
V. Butchart, 274 N.W. 680, 200 Minn. 
•545, 113 A,L..R. 847. 

Matters iiot intended 

(1) A statute permitting pari-mu¬ 
tuel betting on race tracks was not 
intended to permit widespread poten¬ 
tially irresponsible and wholly un¬ 
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regulated transactions in betting 
outside race tracks under guise of an 
agency to perform acts thereby made 
lawful within a race track.-^Appli- 
cation of Stewart, 22 N.Y.S.2d 164, 
174 Misc. 902, affirmed Stewart v. 
Department of State, 23 N.Y.S.2d 226, 
260 App.Div. 979, appeal denied 25 N. 
Y.S.2d 1011, 261 App.Div. '851. 

(2) Such a statute shows no in¬ 
tention to depart from state's public 
policy condemning commercial gam¬ 
bling.—Ex parte Goddard, 74 P.2d 
818, 24 Cal.App.2d 132. 

(3) Legislative reversal of settled 
public policy of state against wager¬ 
ing by means of dealing in futures 
will not be admitted in absence of 
statute free from reasonable doubt. 
—^Alamaris v. Jno. P. Clark & Co., 
145 So. 893, 166 Miss. 122. 

(4) In one case, a contention that 
the legislative intent was to exempt 
certain counties from one section 
only of a statute prohibiting race 
track gambling, and not from the 
provisions of the entire act, was re¬ 
jected in view of the history of the 
legislation and an explainable error 
in codification.—O’Connell v. State, 
150 A. 735, 169 Md. 376. 

73. N.Y.—^Aliano v. Westchester 
Racing Ass’n, 38 N.Y.S.2d 741. 
S.C.—Alexander v. Hunnicutt, 13 S. 
B.2d 630, 196 S.C. 364. 

74L Ohio.—Lannen v. Worland, 162 
N.B. 271, 119 Ohio St. 49. 

75. Tenn.—State v. Bess, *5 Coldw. 
5’5—^Hewlett v. State, 6 Yerg. 144. 

76. N.C.—State v. Humphries, 186 
S.E. 473, 210 N.C. 406. 

77. N.Y.—People v. Todd, 4 N.Y.S. 
25, -SI Hun 44.6. 

Disjunctive 

Statute prohibiting person to, 
“keep, maintain ... or carry 
on’* any scheme for hazarding of 
money makes it crime to commit any 
one of the three acts specified.— 
Mavrikis v. State, 172 S.E. 920, 48 
GaApp. 611. 

7& Tex.--Lee v. State, 143 S.W.2d 
389, 140 T€X.Cr. 165. 

79. Kan.—State v. Waite, 131 P.3d 
708, 136 Kan. 143. 
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chine, contrivance, or device for gambling or as a 
game of chance. ^0 The possibility that persons 
charged with offenses under a statute might give 
false testimony cannot properly be considered in de¬ 
termining the meaning of the statute. 

Ejttsdcm generis. Where general words of pro¬ 
hibition follow an enumeration of particular games 
or devices which are prohibited, such general words 
must be construed ejusdem generis with the games 
or devices which are specifically named.82 How¬ 
ever, the ejusdem generis rule will not be applied 
where the legislature evidently intended that it 
should not be;®^ and, when the meaning or inten¬ 
tion of the legislature is clear, the doctrine cannot 
properly be applied for the purpose of narrowing 
or limiting the meaning of a word or phrase used 
in a gaming statute so as to defeat the legislative 
intent.®^ Obviously the rule will not be applied so 
as to restrict the general language to “banking** or 
“percentage** games, where not all of the games 
specifically named in the statute are of that, kind 
and class.'SS 

Strict or liberal construction. It has been stated 
generally that gaming statutes, being for the pro¬ 
tection of the morals of the people and for the gen¬ 
eral welfare, are remedial and not penal.^® Un¬ 
doubtedly statutes dealing with the civil aspects of 
gambling transactions may be deemed remedial, 
rather than penal,and therefore subject to liberal 
construction.88 Thus statutes giving a right of re¬ 
covery for money lost at gaming or on a wager are 

80. Pla,—^Hernandez v. Graves, 4 
So,2d 113, 148 Fla. 247. 

81. N.Y.—People v. Mills, 290 N.Y. 

S. *48, 160 Misc. 730. 

82. La.—Eros v. Powell, 68 So. 632, 

137 La. 342. 

27 O.J. p 997 note 25. 

83. Idaho.—^Pepple v. Headrick, 128 
P.2d 767. 

84. Mo.—State v. Vlllines, *81 S.W. 

212, 107 Mo.App. 593—Canton y. 

Dawson, 71 Mo.App. 235. 

Utah.—Salt Lake City v. Doran, 131 
P. 636, 42 Utah 401. 

86. N.M.—Grafe v. Delgado, 228 P. 

601, 30 N.M. 150. 

86L Tenn.—State ex rel. District 
Atty. Gen. v. Orescent Amusement 
Co., 95 S.W,2d 310, 170 Tenn. 351. 

87. Me.—Ellis v. Beale, 18 Me. 337, 

36 Am.D. 726. 

27 O.J. p 998 note 30. 

88. Mass.—Grace v. McElroy, 1 Al¬ 
len 563. 

27 C.J. p 998 note 30. 

89. U.S.—Richter v, 

Co., D.C.N.Y., 20 P.SUPP. 

Ill.—Salzman v. Boeing, 

$96, 304 I11.APP. 405. 


usually treated as remedial and not penal in their 
nature^® and are accordingly liberally construed, 
where a right of action for his own benefit is given 
to the loser,90 or where a right accrues to the wife 
or children of the loser but where a right of ac¬ 
tion is given to others, and.for the benefit of others, 
than the loser, his wife, and children, the statutes 
are generally treated as pcnal^s and are strictly 
construed and where the question of the applica¬ 
tion of statutes of limitations to these statutory 
rights is concerned they have all been classed as 
penalties, no matter who the beneficiary.®^ On the 
other hand, criminal statutes as to gaming should 
be strictly construed,®® unless it is especially pro¬ 
vided that they shall be liberally construed,®® or 
unless, in the absence of such a statutory rule, the 
court believes the present policy and rule to be that 
gambling statutes should receive a liberal construc¬ 
tion,® 7 especially when they are under consideration 
in an equitable suit.®® 

Effect of statutes on the common law. The stat¬ 
utes enacted in some jurisdictions against gaming 
have been held not to impliedly repeal,®® or affect 
in any way,i the common-law offense of keeping a 
common gaming house. 

Constitutional provisions. The intent of a con¬ 
stitutional prohibition of the legalization of gam¬ 
bling then prohibited by law is to be collected from a 
general view of the whole clause, rather than from 
any particular expression,® and the words employed 
therein are to be taken in their natural and ordinary 

Y.S.2d 244. 177 Mine. 962. appeal 
granted 32 N.y.S.2d 1021, 263 App. 
Div. 891. 

I’a.—In re Teletype Marh. No. 33335, 
191 A. 210, 126 Pa.8uper. 533.* 
Statute empoweting oertalu olBoexs 
to 'break Into liouse or other place 
without warrant If having good rea¬ 
son to believe gambling is being car¬ 
ried on therein must l>e strictly con¬ 
strued.—Solomon v. State, 156'So. 
401. 115 Fla. 310, 

Md.—Gaither v. Cate, 144 A. 339, 
156 Md. 254. 

27 C.J. p 998 note 29. 

87. Ohio.—Snyder v. City of Alli¬ 
ance, 179 N.K. 426, 41 Ohio App. 48, 
error dismissed 181 N.E. 880, 124 
Ohio St. 665. 

98. Ohio.—Snyder v. City of Alli¬ 
ance, supra. 

99. W.Va.—State v. Baker, 71 SE. 
186. 69 W.Va. 263. 33 L.R.A.,N.S., 
549. 

Ih. Ark.—Vanderworker v. State, 13 
Ark. 700. 

O. K.J.—State V. Murzda, 183 A. 305, 
116 N.J.Law 219, reversing Murz- 


Empire Trust 
289. 

26 N.E.2d 


N.Y.—Galtrof v. Levy, 21 N.Y.S.2d 
455, 174 Misc. 489. 

27 C.J. p 998 note 32 [a], 

90. Va—McIntyre v. Smyth, 62 S. 
B. 930, 108 Va 736. 

'27 C,J, p 998 note 32. 

91. Ill.—Lamed v. Tiernan, 110 III. 
173. 

98. Me.—Beals v. Thurlow, 63 Me. 9. 
27 C.J. p 998 note 34. 

93. Pa—Poracht v. Green, 58 Pa 
138. 

27 C.J. p 998 note 34. 

9^ Me.—Beals v. Thurlow, 63 Me. 9. 
Maa.s.—Cole v. Groves, 134 Mass. 
471. 

Ohio.—Cooper v, Rowley, 29 Ohio St, 
■547. 

95. Pa—Commonwealth v. Weiss, 
16 A.2d *435, 142 PaSuper. 624. 
Wash.—D’Orlo v. Jacobs, 276 P. 563, 
151 Wash. 397. 

27 O.J. p 997 note 28. 

Ehwtutes providing for seizure 
destrootion of gambling implements 
are penal statutes and hence must 
be construed strictly rather than 
liberally. 

N.Y.—^HoJECerznan v, Simmons, 32 N. 


96. 


76 



38 C.J.S. 


GAMING 


§ 2 


sense. 3 While a constitutional amendment except¬ 
ing pari-mutuel betting on horse races from the pro¬ 
hibition of gambling frees the legislature from its 
former restraint,^ it creates no right to pari-mutuel 
betting itself.^ Approval by the people of such an 
amendment must be assumed to have been in accord 
with the state’s policy of condemning commercial 
gambling, in view of the argument, submitted for 
their consideration, that wagering on horse racing 
would be confined to licensed race track inclosures, 
thus aiding in the elimination of pool rooms and 
other undesirable places.*® No unusual meaning is 
attached to the word ‘‘legalized” in the expression 
“legalized race track” in such an amendment.*^ 

c. AmendmeiLt and Repeal 

General rules govern the amendment and repeal of 


statutes relating to gaming offenses or gambling trans¬ 
actions. 

A gambling statute is not modified by an act 
which on its face is a revenue measure and which 
contains a provision negativing an intent to amend 
the gambling law.® An amendment of a gaming 
statute, without eliminating a provision which has 
been held unconstitutional, does not have the effect 
of putting such provision into the statute.^ 

Repeal. The general rules governing the repeal 
of statutes, stated in the C.J.S. title Statutes §§ 278- 
303, also 59 C.J. p 899 note 3-p 940 note 67, apply 
to statutes relating to gaming and kindred offens¬ 
es,^® as well as to statutes relating to gambling 
transactions.^^ A repeal is prospective, rather than 


da V. Duch, ITS A. 629, 13 N.J. 
Misc. 429. 

3. N.J.—State v. Murzda, supra. 

4. N.Y.—Application of Stewart, 22 
N.T.S.2d 164, 174 Misc. 902, af¬ 
firmed Stewart v. Department of 
State, 23 N.T.S.2d 226. 260 App. 
Div. 979, appeal denied 25 N.Y.S. 
2d 1011, 261 App.Div. 851. 

5- N.Y.—Application of Stewart, su¬ 
pra. 

ir^er ameiLdiiieiLt differently 
worded, however, when a race track 
has been legralized, the privilesre of 
pari mutuel betting* thereat flows di¬ 
rectly from the constitution.—^Wight 
V. New Jersey Racing Commission, 
26 A. 709, 128 N.J.Law 617. 

6. Cal.—Ex parte Qoddf,rd, 7*4 P.2d 
818, 24 Cal.App.2d 132. 

7. N.J.—^Wight V. New Jersey Rac¬ 
ing Commission, 26 A.2d 709, 128 
N.J.Law 517. 

8. Me.—5tate v. Livingston, 196 A. i 
407, 135 Me. 323. 

5. C.—Alexander v. Martin, 6 S.E.2d 
20, 192 S.C. 17-6. 

S. lll.~Salzman v. Boeing, 26 N.B. I 
2d 696, 304 IlLApp. 405. 

10. Ark.—Turner v. State, 239 S.W. 
373, 183 Ark. 40. 

Cal.—Ex parte McKelvey, 64 P.2d 
1002, 19 Cal.App.2d 94. 

La.—rState v. Jacobs, 14*4 So. 435, 
175 lA. 733. 

Md.—Nolan v. State, 146 A. 268, 157 
Md. 332. 

Ohio.—State v. Bldred, 32 Ohio N.P., 
N.S., 268. 

Pa.—In re Sutton, 24 A.2d 756. 14*8 
Pa.Super. 101. 

Tex.—Brown v. State. 254 S.W. 495, 
96 Tex.Cr. 409, rehearing denied 
257 S.W. 891, 96 Tex.Cr. 409—Har¬ 
vey v. State, 244 S.W”. 1004, 92 
Tex.Cr. 645—Fridge v. State, 233 
S.W. 979, 90 Tex.Cr. 75—Francis v. 
State, 233 S.W. 974, 90 Tex.Cr. 67 


—Allen V. State. 232 S.W. '517, 89 

Tex.Cr. 462. 

27 C.J. p 998 note 38. 

Statutes hearing same title and ef¬ 
fective on sauLe day 

An examination of the legislative 
history of two horse racing acts, 
bearing the same title, effective on 
the same day. and identical in con¬ 
tents except in certain particulars, 
but approved by the governor on dif¬ 
ferent dates, may reveal which one 
is the effective law of the state on 
the subject matter thereof.—^Ex 
parte Goddard, 74 P.2d 818, 24 Cal. 
App.2d 132. 

Bffeot of statute permitting oextaln 
betting on horse races . 

(1) A statute permitting pari-mu¬ 
tuel wagering on horse races con¬ 
ducted on licensed tracks did not re¬ 
peal another statute prohibiting gen¬ 
eral betting and registering of bets 
on horse races, but merely created 
an exception under certain limited 
circumstances.—^People v. Haughey, 
120 P.2d 121, 48 Cal.App.2d 506— 
People V. Wilson, 65 P.2d 834, 19 Cal. 
App,2d 340—Ex parte McKelvey, 64 
P.2d 1002, 19 Cal.App.2d 94—People 
V. Torrey, 60 P.2d 900, 16 Cal.App.2d 
470. 

(2) Also it did not repeal a stat¬ 

ute denouncing as a crime the un¬ 
lawful keeping and occupying of a 
room for the purpose of recording 
bets upon horse races.—People v. 
Allen, 81 P.2d 630, 27 Cal.App. 642, 
followed in People v. Paluso, 81 P. i 
2d 632, 27 Cal.App.2d 769. ! 

(3) Furthermore, it is not repug¬ 
nant to general statute prohibiting 
forwarding of money or thing of val¬ 
ue for purpose of being wagered; 
general penal provisions continue in 
effect outside of race tracks and op¬ 
erate to render transmission of bets 
to a race track unlawful.—^Applica-! 
tion of Stewart, 22 N.Y.S.2d 164, 174 
Misc. 902, affirmed Stewart v. De¬ 
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partment of .State, 23 N.Y.S.2d 226, 
260 App.Div. 979, appeal denied 26 N. 
Y.S.2d 1011, 261 App.Div. 851. 

(4) The amendment of horse rac¬ 
ing act by addition of provision that 
wager made inside race track inclo¬ 
sure for principal not within Inclo¬ 
sure shall be considered wager made 
within inclosure, did not impliedly 
repeal anti-gambling statute and oth¬ 
er provisions of horse racing act.— 
Ex parte Goddard. 74 P.2d 818, 24 
Cal. App. 2d 132. 

(6) A statute legalizing certificate 
system of betting did not impliedly 
repeal prior statutes prohibiting pool 
selling, bookmaking, and betting on 
horse races.—Ash v. State, 114 S.W. 
2d 889, 134 Tex,Cr, 208. 

Statutes rdating or applicable to 
slot machines held not repealed 
Cal.—^People v. Kay, 102 P.2d 1110, 
38 Cal.App.2d Supp. 759. 

Kan.—State ex rel. v. Myers, 102 P. 

2d 1028, 152 Kan. 52. 

N.C.—State v. Calcutt, 15 S.B.2d 9. 
219 N.C. 64'5—State v. Abbott, 11 
S.B.2d 639, 218 N.C. 470, followed 
in State v. Brown, 11 S.E.2d 545, 
218 N.C. 480, State v. Rogers, 11 
S.B.2d 646. 218 N.C. 481, State v. 
Moseley, 11 S.B.2d 54-6, 218 N.G 
481, State v. Davis, 11 S.E.2d 546, 
218 N.C. 482 and State v. Mills, 11 
S.B.2d 547, 218 N.C. 482—State v. 
Humphries, 186 S.B. 473, 210 N.C. 
•406. 

S.C.—^Alexander v, Hunnlcutt, 13 S, 
E.2d 630, 196 S.C. 364, followed in 
Cannon v. Odom, 13 S.B.2d 633, 196 
S.C. 371. 

11. Ala.—Levy, Aronson & White v. 

Jones, 93 So. 733, 308 Ala. 104. 
Xiaok of repeal by constitutional pro¬ 
vision 

Constitutional provision denounc¬ 
ing gambling did not repeal statute 
excepting from unenforceable bets 
sums won on horse racing.—Mehle v. 
McLean, 139 So. 681, 19 La.App. 425. 
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retroactive ^nd an agreement involving future effect, by the laws in force at the time thereof, al- 
delivery of cotton is governed, as to its validity and though they were subsequently repealed.^^ 

n. GAMBLING CONTRACTS AND TRANSACTIONS 


A. VALIDITY 


§ 3. In General 

a. Gambling contracts and transactions 

generally 

b. G)llateral contracts and transactions 

a. Gambling Contracts and Transactions Gener¬ 
ally 

In general, gambling contracts and transactions, re¬ 
gardless of what form they may assume, or of what 
amount is Involved, are illegal and void and cannot be 
enforced. 

Under or apart from statutes so providing, or 
prohibiting such contracts or transactions, gambling 
contracts and transactions are illegal and void and 
cannot be enforced. 

While some authorities have made a distinction 


between gambling contracts which are merely void 
and those which are not only void but illegal,^5 
distinction being that if the act of entering into the 
particular contract is made a crime the contract is 
void and illegal, but if’the contract is merely for¬ 
bidden by law, and the act of entering therein is not 
made a crime, it is void but not illegal,^® in most 
jurisdictions the present rule repudiates the distinc¬ 
tion, and all gambling contracts are void and ille- 
gal.^7 The effect of this distinction on collateral 
contracts is considered infra subdivision b of this 
section. 

Form of contract, A gambling contract is in¬ 
valid, no matter what outward form it may assume, 
and no ingenuity can make it legal.^S However, a 
statute rendering gambling transactions unlawful 


12. K.C.—Fenner v. Tucker, 196 S. 
B. as?. 213 N.C. 419. 

13. Ga.—'Hutchinson v. Brown, 169 
S.E. 348. 47 Ga.App. 82. 

14. XT.S.—^Mlnter v. Federal Trade 
Commission. CO.A., 102 F.2d 69. 
73, citing Ck>zpiui J'lixls. 

Ill.—Israel v. Selman, 263 IlLApp. 
■351. 

Ky.—Dowell v. Pumphrey, 24-6 iS.W. 

157, 197 Ky. «9, 30 A.L,.R. 822. 
La.—Colonial Country Club v. Paul, 
140 So. 1'68, 19 La.App, 365. 
Mich.—Wilkie v. Weller, 193 N.W. 

235, 222 Mich. 664. 

Mo.—Wolcott & Lincoln v. Humph¬ 
rey, App., 119 S.W.2d 1022. 

N.J.—Fisher v. Brehm, 126 A. 444, 
100 N.J.Law 341, 37 A.L.R. -695. 
Pa.—Plotnick v. Pennsylvania Pub¬ 
lic Utility Commission, 18 A.2d '542, 
143 Pa.Super. 550. 

27 C.J. p 1047 note 79, p 1048 notes 
81, '86. 

‘‘Gambling contracts, being op¬ 
posed to good morals and public pol¬ 
icy, are not recognized by the 
courts.” 

U.S.—^Richter v. Empire Trust Co., 
D.C.N.T., 20 F.Supp. 289, 291. 

Cal.—Matthews v. Lopus, 140 P. 306, 
307, 24 Cal.App. 63. 

Effect of illegality in contracts gen¬ 
erally see Contracts §§ 27.2-293. 
Nature and elements of gambling 
contracts and transactions see su¬ 
pra § 1. 

Validity and construction of gaming 
statutes generally see supra § 2. 
At conmLon. law 

(1) In some Jurisdictions wagering 
contracts were not void per se at 


common law.—^Minter v. Federal 
Trade Commission. C.C.A., 102 P.2d 
69—27 C.J. p 1046 note 74. 

(2) And this was true even though 
the parties had no other interest in 
the subject of the wager than that 
which was created by the wager it¬ 
self.—Fleming v. Foy, D.C., 9 P.Cas. 
No.4,862, 4 Cranch C.C. 423—27 C.J. 
p lO-i? note 75. 

(3) But the courts did refuse to 
enforce such contracts where they 
violated any rule of public decency 
or morality, were offensive to the 
feelings or injurious to the interests 
of third persons, or violated any 
recognized principle of sound public 
policy or public duty.—Himmelman 
v. Pecaut, 110 N.W. 919, 133 Iowa 
503—27 C.J., p 1047 notes 76-78. 

(4) In some of the states, how¬ 
ever, it was held, without the aid of 
a statute, that all contracts in the 
nature of wagers wore illegal and 
could not be enforced.—Oibney v. 
Olivette. 82 N.B. 41, 196 Mass. 294— 
27 C.J. p 1047 note 79. 

Purpose of statute is to discour¬ 
age and repres.s gambling In all its 
forms.—Bamman v. Erickson, 41 N. 

920, 2SS N.Y. 133, 141 A,L.R. 
938. reversing 30 N.T.S.2d 636, 262 
App.Div. 548. 

The courts cannot disregard a leg¬ 
islative prohibition.—Brelsford v. 
Stoll. 36 N.E,2d 159, 30*4 Ill.App. 222. 

Distinction between security and 
debt 

(1) Under some statutes avoiding 
“securities," it has been held that 
such statutes do not apply to the 
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debt for which the security is given, 
and the parties are left to the com¬ 
mon law or to earlier statutes for 
determination of their respective 
rights and liabilities a.s to the debt. 
—Nichols v. Lumpkin, 51 N.Y.Super. 
•88, 7 N.Y.Civ.Proci. 1—27 O.J. p 1048 
note 82. 

(2) Under other statutes both the 
security and the d(*bt are included 
and no action can be maintained on 
either.—Mordccai v. Dawkin.M, 43 S. 
aL. 262, 268—27 O.J. p 1048 note 83. 
Void ab initio 

Ill.—Smith V. Rust, 33 N.E.2d 723, 
310 Ill.App. 47. 

N.J.—Fisher v. Brehm, 126 A. 444, 
100 N.J.Law 341, 37 A.L.R. 695. 
Agreement held not void as wager 
rariners’ agreement, that on death 
of any of them survivors would pay 
deceased’s widow stated sum month¬ 
ly during her life, was held not void 
as wagering contract against public 
policy, although only one person bon- 
1 ‘iited thereunder.—Garratt v. Baker, 
56 P.2d 225, 5 Cal,2d 715. 

15. N.H.—^Wlnche.ster v. Nutter, 52 
N.H. 507. 13 Am.R. 93. 

27 C.J. p 1018 note 81. 

lA N.H.—Winchester v. Nutter, su¬ 
pra. 

27 C.J. p 1048 note 86, 

17. U.S.—Irwin v. WllHar. Ind., 4 S. 

Ct. 160, 110 U.S. 499, 28 L.Ed. 225, 
27 C,J. p 1048 note 86. 

lA Tex.—McDaniel v. Tull Is, Craig 
& Co.. Clv.App., 11 S.W.2d 203, er¬ 
ror refused. 

27 CJ. p 1049 note 89. 
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is not applicable where there is no real bet or wager 
but merely a pretended wagerA® The court will go 
outside the terms employed to determine the real 
intention.^® 

Amount at stake. Where a contract is void as a 
wager contract, it is void without regard to the 
amount at stake,or whether the amount is certain 
or uncertain.22 

b. Collateral Contracts and Transactions 

In general, contracts and transactions collateral to 
gambling contracts and transactions are Invalid, except 
where merely incidental and not connected with their 
main purposes. 

While, on the theory of a distinction between 
void and illegal gambling contracts, see supra sub¬ 
division a of this section, it has been held that 
where a gambling contract is regarded as void, and 
not illegal, a collateral contract which possesses in 
itself all the elements of a valid contract is valid,28 
the general rule is that under or apart from statutes 
to that effect collateral contracts or transactions 
are invalid,2^ as appears more fully infra §§ 20-28, 
where particular kinds of collateral contracts are 
considered. However, a contract will be held valid 
and enforceable where the gambling transaction is 


merely incidental and not connected with the main 
purposes of the contract,'25 or where the contract is 
separate and distinct from subsequent gambling 
transactions. 2® 

As no liability can be incurred by virtue of a 
gambling contract, such contract can never be a 
consideration for a new contract.27 However, 
while the law refuses to enforce contracts based on 
gambling considerations, it does not include in its 
prohibition contracts growing out of gambling 
transactions but not based on a gambling considera- 
tion.28 

§ 4. What Law Governs 

The law of the Jurisdiction where a gambling contract 
Is made or is to be performed determines the validity 
thereof, except in so far as such law violates the public 
policy of the Jurisdiction in which the question is being 
considered. 

The familiar principle that the validity of a con¬ 
tract is governed by the proper law of the contract, 
that is, the lex loci contractus or the lex loci solu¬ 
tionis, in accordance with the nature of the contract 
and the presumed intention of the parties, see Con¬ 
flict of Laws § 11 and Contracts § 16, has been ap¬ 
plied by many courts to gambling contracts.^® Thus 


In. form of legitimate trade 

Gambling is none the less such 
because It is carried on in the form 
or guise of legitimate trade, and it 
makes no difference that a bet or 
wager is made to assume the form 
of a contract—Burke Grain Co. v. 
St Paul-Mercury Indemnity Co., C. 
C.A.S.D., 94 F.2d 468, certiorari de¬ 
nied Burke Grain Co. v. St. Paul 
Mercury-Indemnity Co. of St Paul, 
58 S.Ct 765, 303 U.S. -eei, 82 L.Ed, 
1120. 

19. N.J.—^Pendleton v. Gondolf, 96 
A. 47, 83 N.J.Bq. 308. 
aa S.D.—Waite v. Prank, 86 N.W. 

645, 14 S.D. 626. 

27 aj. p 1049 note 91. 
ai. N.C.—Bdgerton v. Edgerton, 69 
S.E. 53, 153 N.C. 167. 

27 C.J. p 1049 note 92. 
aaL N.C.—Bdgerton v. Bdgerton, su- 
pr€L 

as. N.H.—^Winchester v. Nutter, 53 
N.H. 507, 13 Am.R, 93. 

27 C.J. p 1067 note 32. 

ad. Tex.—Pinley v. Stripling, Civ. 
App., 15 S.W.2d 711. 

One cannot maintain an action 
growing out of, or having any rela¬ 
tion to, a gambling transaction.— 
Colonial Country Club v. Paul. 140 
So. 168, 19 La.App. 365. 

Paxtioiilar statutes 

(1) Under a statute to that effect 
it has been held that a contract for 
which the whole or part of the con-1 


sideration is any money, property, 
or valuable thing won by gaming is 
illegal and void from its inception. 
Ill.—Breelsford v, Stoll, 26 N.E.2d 
159, 304 IlLApp. 222. 

N.C.—Moore v. Schwartz, 142 S.E, 
772, 195 N.C. 549—Wachovia Bank 
& Trust Co. V. Crafton, 107 S.E. 
316, 181 N.C. 404, 16 A.L.R. 1375. 
(2) Under statute to that effect all 
contracts founded in whole or in 
part on a gambling consideration are 
void.—Alabama Bank & Trust Co. 
V. Jones, 104 So. 785, 213 Ala. 393. 
25. La—Colonial Country Club v. 

Paul, 140 So. 168, 19 LaApp. 3-65. 
Slot machine in club; liability for 
dues 

One not resigning as member of 
country club or requesting officials 
to remove slot machines from locker 
room was held not absolved from 
liability for dues on ground that 
claim therefor was based on gam¬ 
bling transaction.—Colonial Country 
Club V. Paul, supra 
Rehypothecation of seeuxities 

That broker and customer were 
engaged in bucketing transactions 
did not render broker's rehypotheca¬ 
tion of securities unlawful.—^In re 
Cawley, D.C.Mass., 29 P.2d 593, r^ 
versed, •C.C.A.1930, Leonard v. Hunt, 
36 F.2d 13. 

d6L Speculative transactions 

Sale of ten bids on Chicago wheat, 
and grain dealer’s agrreemeut to per¬ 
mit plaintiff to trade on Chicago 
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hoard of trade in dealer's name, was 
not Illegal, since sale and agreement 
were separate and distinct from 
trading transactions on board of 
trade made under agreement and 
sale.—Smith v. Gladney, Civ.App., TO 
S.W.2d -342, reversed on other 
grounds, Oom.App., 98 S.W.2d 351. 
128 Tex. 354. 

27. Tenn.—^Hall v. McCandless, 14 
Tenn.App. 628. 

27 C.J. p 1049 note 96. 

Agreement in settlement of gam¬ 
bling transaction is not independent 
of the gambling transaction, and is 
invalid,—^Pinley v. Stripling, Tex. 
Civ.App., lo S.W.2d 711. 

28. Iowa.—Himmelman v. Pecaut, 
110 N.W. 919, 133 Iowa 503. 

27 C.J. p 1049 note 95. 

Oompromlse approved by court 
Where plaintiff and defendant, in 
connection with an action on a note 
which defendant alleged was based 
on a gambling consideration, entered 
into a compromise agreement with 
the approval of the court, such 
agreement was held not to be taint¬ 
ed with the alleged gambling con¬ 
sideration and was therefore valid.— 
McGill V. Miller, 27 N.E.2d 186, 63 
Ohio App. 467. 

29. N.T.—Bernstein v. Puerth, 229 
N.T.S. 791, 132 Mlsc. 343. 

27 C.J. p 1049 note 2*. 

Statute as to effect of evidence 
While the law of the place of con¬ 
tract governs the validity of the 
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it has been held that the validity of a gambling con¬ 
tract depends on the law of the place where it is 
made,except that if the contract is made in one 
place and is to be wholly performed in another then 
as a general rule the law of the place of perform¬ 
ance controls, for on that law the validity of the 
consideration depends ;5i that such a contract made 
and to be performed in one jurisdiction will be en¬ 
forced by the courts of another in accordance with 
the law of the former, although it might not be sus¬ 
ceptible of enforcement if controlled entirely by the 
lex fori;52 and that if the contract is to be partly 
performed where it is made and partly in other 
countries or states, the lex loci contractus will gov¬ 
ern,55 unless a clear, actual intention is manifested 
that some other law shall control.5*4 

Notwithstanding the rules stated above, a con¬ 
tract, although valid where it is made and is to be 
enforced, will frequently not be treated as valid by 
the courts of another jurisdiction whose laws ex¬ 
pressly declare such a contract to be void or make 
it a crime to engage in such a transaction, since 
the courts of no state will uphold contracts which 


are deemed to be injurious to the public rights of its 
people, offensive to their morals, or in contraven¬ 
tion of public law.55 On the other hand, a trans¬ 
action will not be declared invalid by reason of the 
statute of another state if such statute is opposed 
to the public policy of the state of the forum.56 
If an evasion of the law is the reason for making a 
gambling contract in a foreign jurisdiction, the 
court called on to pass on its validity will treat it 
as though it were a domestic contract ;57 and, where 
a contract is invalid where made, the communica¬ 
tion of the contract to, and the consummation there¬ 
of in, a foreign state will not make the transaction 
enforceable in the original state.55 

Order to broker to buy or sell. It is generally 
held that, where a broker is ordered to buy or sell 
stocks or produce for future delivery, the validity 
of the transaction is to be determined by the law 
of the jurisdiction where the broker makes the pur¬ 
chase or sale,55 regardless of where the contract of 
agency was made,^^ although it has also been held 
that the law of the state where the principal con¬ 
tracted with the broker for the purchase is con- 


. transaction, the question of what 
constitutes evidence of a contract 
within such law is determinable not 
by the statute of that Jurisdiction, 
but by the law of the forum.— 
Shepard & Gluck v. Thomas, 246 S. 
W. 836, 147 Tenn. 338. 

30, Del.—^Peckham v. Industrial Se¬ 
curities Co., 140 A. 693, 3 W-W. 
Harr. 591. 

Ky.—^Phillips v. Green, 238 S,W. 742, 
194 Ky. 254. 

N.T.—Thuna v. Wolf, 223 N.T.S. 765, 
130 Misc. 306, reversed on other 
grrounds 228 N.T.S. 658, 133 Misc. 
•56. 

Tenn.—Shepard & Gluck v. Thomas, 
246 S.W. 836, 147 Tenn. 338—-Pal¬ 
mer V. Love, 80 S.W.2d 100, 18 
Tenn.App. 579. 

Tex.—Allen v. Denman, Civ.App., 278 
S.W. -899. 

27 C.J. p 1050 note 3. 

Specnlatloa on. price in another state 
The validity of a contract involv- 
ingr speculation on the future price 
of a commodity on an exchange in 
another state is determinable ac- 
cordlngr to the law of the state 
where the contract was made.—Mc- 
Vean v. Wehmeier, 256 S.W. 1085, 
215 MO-App. 587. 

31. U.S.—Wilhite v. Houston, OkL, 
200 F. 390, 118 C.C.A. 542. 

27 C.J. p 1050 note 7. 

Ferfonoanoe in several Jurisdictions 
A contract which is to be per¬ 
formed in a number of Jurisdictions, 
such as an agrreement to place bets 
on horse races in various states, may 
be held invalid to the extent that 


performance is to occur in states 
where such contracts are invalid.— 
Vititoe V. Shea, 109 So. 785, 161 La. 
984. 

32. U.S.—Richter v. Empire Trust 
Co., D.C.N.Y., 20 F.Supp. 289. 
N.Y,—Bernstein v. Puerth, 229 N.Y. 

S. 791, 132 Misc. 343. 

27 C.J. p 1050 note 4. 

38. Wis.—Bartlett v. Collins, 85 N. 
W. 703, 109 Wis. 477, 83 Am.S.R. 
928. 

34. Wis.—^Bartlett v. Collins, supra. 

S5. Okl.—Coffe V. Wilhite, 156 P. 

169, 56 Okl. 894. 

27 C.J. p 1050 note 2. 

Zn Missouri 

(1) The rule stated in the text ap¬ 
plies to gramblingr contracts greneral- 
ly.—Maxey v. Ralley St Bros. Bank¬ 
ing: Co., Mo.App., 57 S.W.2d 1091. 

(2) However, while purchases of 
futures, which either party intend.s 
not to fulflll, but merely to use as a 
gramblingr device, are Invalid in Mis¬ 
souri by statute, such transactions 
are not within this rule.—Maxey v. 
Ralley St Bros. Banking: Co., supra. 

3®- N.Y.—Botts V. Mercantile Bank, 
156 N.Y.S. 700, 170 App.Dlv. 879. 
27 C.J. p 1030 note 10. 

37. vt,—Tarleton v. Baker, 18 Vt 
9, 44 Am.D, 858. 

27 C.J. p 1050 note 11. 

Effect of subsequent contract 
A contract invalid where made is 
not validated by a subsequent con¬ 
tract purporting: to be made in an¬ 
other Jurisdiction in which such con- 
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tracts are valid.—Allen v. Denman, 
Tex.Clv.App., 278 S.W. 899. 

38. Mo.—Wolcott St Lincoln v. 
Humphrey, App., 119 S.W.2d 1022. 

39. U.S.—Solomon v. Newburgrer. C. 
C.A.Ark., 35 P.2d 328—Hoyt v. 
Wickham, C.C.A.Iowa, 25 P.2d 777 
—Mullinix v. Hubbard, C.C.A.Ark., 
6 P.2d 109—Jacobs v. Hyman, C.C. 
A,Tex,, 286 P. 346—Lamson Bros. 
St Co. V. Turner, C.C.A.Neb., 277 P. 
680. 

Mo.—Maxey v. Railey St Bros. Bank¬ 
ing: Co., App., 57 S.W.2d 1091— 
Gordon v. Andrews, 2 S.W.2d 809, 
222 Mo.App. 609—Claiborne Com¬ 
mission Co. V. Stirlen, App., 262 S. 
W. 387. 

N.Y.—Brooks v. People's Bank, 131 
N.E. 846, 233 N.Y. 87, modifying 
183 N.y.S. 243, 192 App.Div. 5*41. 
Pa.—Winslow v. Kaiser, 170 A. 135, 
313 Pa. 577. 

27 C.J. p 1050 note 8. 

No 39 urohase to be made 
Where the trader's money was re¬ 
ceived within the state, and pay¬ 
ment was to be made to him within 
the state, and In fact no purchase 
was to he made, the law of the state 
is applicable.—Deal v. Fenner, 126. 
S.R 434, 131 S.C. 51. 

4ft. Mo.—Claiborne Commission Co. 

v. Stirlen, App., 262 S.W. 387. 

Both coutraots made in same state 
Where both the contract of pur¬ 
chase and the contract of agency 
were made In another state, the law 
of that state was controllInK.—J. B. 
Hood St Co. V. McOune, Mo.App., 235. 
S.W. 158. 
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trolling, even though the broker made the purchase 
in another jurisdictional 

Recovery of payments, A statute declaring that 
money paid on certain gambling transactions, may 
be recovered applies only to transactions occur¬ 
ring,^^ at least in part,^3 within the jurisdiction, 
or within another jurisdiction in which such trans¬ 
actions are illegal-or void;^^ but the cause of ac¬ 
tion given thereby, being transitory and not one for 
a penalty, may be enforced in the courts of anoth¬ 
er jurisdiction.^ 5 However, a state is not, through 
any consideration of comity, bound to enforce a 
right given by the statute of another state to recov¬ 
er losses sustained in a gambling transaction when 
it is against its public policy.^^ 

Bills and notes. It has been held, in accordance 
with rules determining what law governs as to bills 
and notes generally, see Bills and Notes §§ 47-69, 
that where a check for a gambling debt, valid where 
incurred, is made payable in a state in which such 
transaction is illegal the latter state will not en¬ 
force the check.** 

Presumption as to law of other states. In ac¬ 
cordance with the rules as to presumption of the 
existence of common law in other states generally, 
see Common Law § 20 a, it is presumed, in the ab¬ 
sence of proof to the contrary, that the common law 
as to the validity of gambling transactions prevails 
in other states.**^ The presumption, however, can¬ 
not be indulged where the other state is one whose 


system of law was independent of the English law 
in its origin^; and in such case, where there is no 
proof of the statute law of the other state, the court 
will apply the statute law of the forum.^9 

§ 5. Contest for Purse, Prize, or Premium 

Except where expressly prohibited, the offer of a 
purse, prize, or premium is not invalid as gambling, even 
though contestants are required to pay an entrance fee. 

A purse, prize, or premium is ordinarily some 
valuable thing offered for the winner of a contest, 
for which the person offering it does not compete, 
and stands no chance of gaining back the thing of¬ 
fered, or any part thereof and is distinguished from 
a stake, bet or wager, see supra § 1. Accordingly, 
except where statutes expressly prohibit contests 
for premiums or rewards,50 the offer of a purse, 
prize, or premium is not ordinarily invalid either 
under statutes prohibiting gambling generally®^ or 
as against public policy, 5 2 provided the offer is 
made in good faith and not as a cover for betting,® 2 
and that the reward is payable by the person or as¬ 
sociation making the offer.® ^ 

It is held that the contest does not become a wa¬ 
ger by the mere fact that the contestants are re¬ 
quired to pay an entrance fee, where the entrance 
fee does not specifically make up the purse or pre¬ 
mium contested for,®® or by the fact that the purse 
offered consists in part of entrance fees and in part 
of an added sum.®® 

However, where each person contributes money 


41. Mass.—Marshall v. James, 147 N. 
B. 740, 252 Mass. 306—Barrell v. 
Paine, 136 N.E. 41«4, 242 Mass. 416. 

42. U.S,—Richter v. Empire Trust 

Co., D.C.N.Y., 20 P.Supp. 289— 

Warten v. Brown, Ala., 249 P. 48, 
161 C.C.A. 108. 

43. U.S.—Pari ess v. Morehead, Ohio, 
301 P. 310, 119 CC.A. 648. 

44. U.S.—Richter v. Empire Trust 
Co., D.C.N.Y., 20 P.Supp. 289. 

46. Vt.—Flanagran v. Packard, 41 
Vt. 561. 

46L Pa.—Sutterly v. Pleshman, 41 
Pa.Super. 131. 

47. Season for rule 

“Had plaintiff sued on the con¬ 
tract rather than on the check, it 
migrht perhaps have been presumed 
that such a sramblinff debt is valid 
in Plorida, and an argument misrht 
be made that it could be enforced 
in the courts of this state. . 

But that question need not now be 
answered. Plaintiff chose to sue on 
the check. This check was an exec¬ 
utory contract, by its terms, to be 
performed in Brooklyn. All matters 
connected with its performance are 

38 C.J.S.-6 


regrulated by the laws of the place 
where the contract by its terms is 
to be performed.”—^Thuna v. Wolf, 
228 N.Y.S. 658, 132 Misc. 6-6, revers¬ 
ing 223 N.Y.S. 765, 130 Misa 306. 

48. Mo.—J. E. Hood & Co. v. Mc- 
Cune, App., 235 S.W. 158. 

27 C.J. p 1051 note 1-6. 

49. Ala.—Allen v. Pierce, 42 So. 858, 
149 Ala. 677—Allen v. Caldwell, 42 

So. 855, 149 Ala. 293. 

50. N.D.—Erickson v. North Dakota 
State Pair Ass*n of Pargo, 211 N. 
W. 597, 54 N.D. 830. 

THider statutes which expressly 
prohibit contributing or collecting 
money, goods, or things in action for 
the purpose of making up a purse, 
plate, or other valuable thing to be 
raced for by an animal such a purse 
cannot be recovered. 

Mich.—Bronson Agricultural & 

Breeders' Assoc, v. Ramsdell, 24 
Mich. 441. 

Pa.—Comly v. Hillegass, 94 Pa. 132, 
89 Am.R, 774. 

51. Pla.—Pompano Horse Club v. 
State, 111 So. SOI, 93 Pla. 415, 52 
A.JUR. 51. 


Mont.—Toomey v. Penwell, 245 P. 

943, 76 Mont. 166, 45 A.L.R. 998. 
27 C.J. p 1051 note 20 [a]—54 C.J. 
p 784 note 88. 

52. Iow€u—Delier v. Plymouth Agri¬ 
cultural Soc., 10 N.W. 872, 57 Iowa 
481. 

53. Wis.—Porter v. Day, 87 N.W. 
259, 71 Wis. 296. 

64. N.Y.—People v. Pallon, 46 N.E. 
296, 152 N.Y. 12, 57 Am.S.R. 492, 
37 L.R.A. 227. 

56. Mont.—Toomey v. Penwell, 245 
P. 943, 944, 76 Mont 166, 45 A.L.R. 
993, citing Corpus Juris. 

27 C.J. p 1061 note 21. 

Goutest held wager 
However, a contest offering a 
prize for guessing the number of 
votes to be cast in an election, and 
requiring contestants to pay an en¬ 
trance fee, has been held to be a bet, 
in violation of the statute prohibit¬ 
ing gambling.—^Hobing v. Enquirer 
Co., 2 Ohio N.P.,N.S., 205. 

66. Mont—Toomey v. Penwell, 245 
P. 9-43, 76 Mont .166, 45 A.D.R 993. 
27 C.J. p 1051 note 22. 
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or some valuable thing termed the stake, getting a 
chance to gain a portion of that put in by the oth¬ 
ers and taking a chance to lose that contributed by 
himself, the transaction is a wager and invalid.®'^ 

§ 6. Deposit of Forfeits 

The deposit of forfeits, or a provision for forfeiture, 
to insure performance of a contract is valid. 

The deposit of forfeits, or a provision for forfei¬ 
ture, to insure the performance of a valid contract 
by the parties is ordinarily not a wager but a valid 
agreement providing for stipulated damages.'S*^ 

§ 7. Election Bets 

Betting on election results Is against public policy, at 
least where the parties are entitled to vote, and under 
or apart from statute such bets are unenforceable. 

Betting on election results is against public pol¬ 
icy, at least where the parties to the bet are enti¬ 
tled to participate in the election, and under or 
apart from statutes to that eifect such transactions 
are illegal and unenforceable.^® Elections of na¬ 
tional, state, county, and city officials, within the 
jurisdiction in which the suit is brought, are in¬ 
cluded within this rule.®® 

Where the rule is limited to elections in which 


the parties are entitled to vote, it has been held that 
a bet on the election of a county officer is not un¬ 
lawful if the parties are not residents and voters 
of the county,61 but that a bet in one state on the 
result of presidential election in another is illegal.®® 

There is no gambling contract, so as to prevent 
recovery, where plaintiff gives money to defendant 
as his agent to bet on an election and he does not 
bet it, but appropriates it.®® 

§ 8. Bets on Races 

Bets on races are within statutes prohibiting gaming; 
but the validity of bets on horse races frequently de¬ 
pends on statutes expressly relating thereto. 

A wager on a horse race is a gaming contract 
within the intent of statutes prohibiting gaming 
generally,*®^ as is also a bet or wager on a foot 
race®® or dog race;®® and under or without refer¬ 
ence to such statutes or statutes specifically prohib¬ 
iting bets on horse races, at least under certain 
conditions, such bets have been held invalid.'®^ 
However, under common law, or under or without 
reference to statutes permitting wagering on horse 
races, at least under certain conditions, bets on 
horse races have been held valid and enforceable.®® 


57. N.T.—Harris v. White, 81 N.Y. 
'S32. 

27 0.j. p 1051 note 23. 

58. Ga.—Martin v. Citizens’ Bank of 
MarshallvUle, 171 fi.E. 711, 177 Ga. 
871. 

27 C.J. p 1052 note 26%. 

59. Cal.—Kyne v. Kyne, 106 P.2d 
€20, 16 Cal.2d 436, prior opinion, 
App., n P.2d 738. 

27 C.J. p 1052 note 28. 

Betting* on elections as offense un¬ 
der: 

General gaming statutes see infra 

§ 86 . 

Specific statutes see Elections $ 
328. 

Interfering with elections as against 
public policy see Contracts § 218. 
Pximazy elections inolnded 
Ark.—Williams v. Kagy, 3 S.W.2d 
332, 176 Ark. 484. 

Sven though neither party a voter 
N-.C.—Bettis Reynolds. 34 N.C. 344, 

55 Am.D, 417. 

60. Ala.—Givens v. Rogers, 11 Ala. 
543. 

27 C.J. p 1052 note 29. 

aOL Md.—Wroth v, Johnson, 4 Harr. 
& M. 284. 

62. Ill.—Gregory v. King, 58 Ill. 169, 
11 Am.R. 56, overruling Smith v. 
Smith, 21 Ill. 244, 74 Am.D. 100, 
and Morgan v. Petit, 4 Ill. 529. 

63. Mich.—^Klock V. Brown, 137 N. 


W. 636, 172 Mich. 379, Ann.Cas. 
1914D 48. 

64. Ohio.—In re Sulzmann, 29 Ohio 
N.P.tN.S., 92, affirmed 183 N.E. 531, 
125 Ohio St 594. 

27 C.J. p 1053 note 36. 

Selling pool on horse race is a vi¬ 
olation of the gaming statute,—Ed¬ 
wards V. State, 8 Lea, Tenn., 411. 
Boolanaking 

The legislature has seen fit in case 
of hookmaking at race track to make 
the only penalty therefor the for¬ 
feiture of money wagered, to be re¬ 
covered in a civil action, does not 
I make such bookmaking legal, but 
bookmaking at race track is “gam¬ 
ing” or “gambling” and hence illegal. 
—Chapin v, Austin, 300 N.Y.S. 932, 
165 Misc. 414. 

65. Mass.—Jones v. Cavanaugh, 21 
N.E. 306, 149 Mass. 124. 

27 C.J. p 1053 note 37. 

66. Fari-mutnel system; form of 
wager 

Pari-mutuel system of wagering on 
dog racing violates acts prohibiting 
gaming and pool selling; and lan¬ 
guage on receipt on back of pari¬ 
mutuel ticket, stating that patron 
made voluntary contribution to prize, 
was held subterfuge not preventing 
transaction from being violation of 
statute.—^Hawthorne Kennel Club v. 
Swanson, 267 IlLApp. 499. transferred, 
see 171 N.E. 140, 339 Ill. 220. 
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67. N.J.—Honsler v. Jennings, 41 .4. 
918, 62 N.J.Law 209. 

27 C.J. p 1053 notes 36, 36. 

68. N.Y.—Brennan v. Brighton 
Beach Racing Assoc., 9 N.Y.S. 220, 
56 Hun 188, 24 Abb.N.Cas. 305. 

27 C.J. p 1053 note 34. 

Pari-mutuel system 

(1) Under statute so providing, 
pari-mutuel system of wagering on 
the result of horse races is not il¬ 
legal.—Hawthorne Kenn«4 Club v. 
Swanson, 257 Ill.App. 499. trans¬ 
ferred, see 171 N.K. 140, 339 111. 220. 

(2) Such a statute does not au¬ 
thorize dog races.—Hawthorne Ken¬ 
nel Club V. Swanson, 171 N.B. 140, 
339 III. 220, tntnsferred, see 257 Ill. 
App. 499. 

(3) Pari-mutuel betting is lawful 
only if payment of proceeds of the 
bet is in conformity with the statu¬ 
tory requirement respecting payment. 
—Aliano v. Westchester Racing 
Ass'n, 38 N.Y.S.2d 741. 

(4) A bet made between two in¬ 
dividuals on the outcome of a horse 
race is not wAhin the protection of 
the pari-mutuel law. and Is invalid 
as a gambling transaction.—Weiss v. 
Schachter, 275 Ill.App. 26. 

Xu Xionisiaua 

(1) Under or apart from statute 
granting no action for payment of 
what has been won at gaming, except 
for games tending to promote skill 
in the use of arms, such as the exer- 



38 O.J.S. 


GAMING 


§ 9. Speculative Transactions 

a. In general 

b. Dealings in futures 

a. In General 

Speculation is not necessarily gambling. Agreements 
guaranteeing a purchaser or seller against loss are not 
Invalid as gambling contracts. 

Speculation is not necessarily gambling.®^ One 
may buy an article or commodity and sell it at some 
future time at a profit or loss without in any way 
violating the laws against gambling and one may 
sell property at a fixed price even though the pur¬ 
chaser is speculating on the future value of the 
property.Since practically every commercial 
transaction involves the element of gain or loss, 
the task of distinguishing wagering contracts from 
admittedly valid speculations is often not an easy 

one.'^2 


Agreements guaranteeing against loss. Agree¬ 
ments guaranteeing a purchaser or seller against 
loss, or guaranteeing a certain profit, have been held 
not to be invalid as wagering contracts.'^^ 

b. Dealings in Futures 

Except as constitutional or statutory provisions af> 
feet the rule, a contract for future delivery la valid even- 
though the seller does not have the goods, unless it Is 
the intention of the parties not to deliver the goods, but 
merely to speculate on the rise or fall of prices and to- 
settle the contract by the payment of the difference be¬ 
tween the contract price and the market price at the 
time for delivery. 

It is a well-settled and universally recognized rule 
of law,'^^ as stated in Corpus Juris, which has been 
quoted and cited with approval, that except in so 
far as constitutional or statutory provisions affect 
the rule, “^5 a contract for the sale of stocks or other 
commodity to be delivered at a future day is valid> 


else of the grun and foot, horse and 
chariot racing:, it has been held that 
bets may be made and collected on 
horse races Irrespective of place of 
race or ownership of horse.—Mehle v. 
McLean, 139 So. 681, 19 Iia.App. 425 
—27 C.J. P 1063 note 34. 

(2) Under a statute prohibiting 
betting on horse races, but excepting 
from its operation bets within the 
track or inclosure where the races 
occur, a bet made outside the track 
is unenforceable.—Russo v. Russo, 5 
La.App. 566. 

69. U.S.—^Uhlmann Grain Co. v. 
Dickson, C.C.A.M 0 ., 56 F.2d 526, 
certiorari granted Dickson v. Uhl- 
mann Grain Co., 53 S.Ct 8, 287 U.S. 
681, 77 L.Dd. 608, reversed on other 
grounds 53 S.Ct. 362, 288 U.S. 188, 
77 D.Ed. 691, 83 A,L.R. 492. 

Ga.—Martin v. Citizens' Bank of 
Marshallville, 171 S.R 711, 177 Ga. 
871. 

Md.—Kahn v. Schleisner, 166 A. 435, 
165 Md. 106—Farmers' Milling & 
Grain Co. v. Umer, 134 A. 29, 161 
Md. 43. 

Wash.—Coughlin v. Ferro, 1 P.2d 910, 
912, 164 Wash. 90, quoting Corpus 
Juris. 

27 C.J. p 1053 note 39. 

Recovery of money or property un¬ 
der speculative transaction see in¬ 
fra §§ 42-45. 

Act to prevent grambllzLg was not 
iuteuded to interfere with right to 
buy and sell stock for speculation.— 
Hoit v. Zyskind, 166 A. 136, 9 N.J. 
Misc. 661. 

Speculative profit 

The fact that profit from the pur¬ 
chase of tobacco for resale was spec¬ 
ulative did not render an arrange¬ 
ment whereby one agreed to pay li¬ 
censee for the use of his license in 
purchasing tobacco on the floor of the 


warehouse an illegal '‘grambllng con¬ 
tract" so as to render unenforceable 
a note given to cover a balance due 
at the end of the tobacco season for 
tobacco purchased in the name of the 
licensee.—^Roberts v. Grogan, 21 S.E. 
2d 829, 222 N.C. 30. 

7a Md.—Kahn v. Schleisner, 166 A. 
435, 165 Md. 106—Farmers' Milling 
& Grain Co. v. Urner, 134 A. 29, 
161 Md. 43. 

71. Speoulatiou by only one party 
A sale of rights under a contract 

for the sale of a commodity, the val¬ 
ue of which rights would vary with 
the price of the commodity in the 
future, has been held not a gambling 
contract, where the seller was to re¬ 
ceive a fixed sum, since only the pur¬ 
chaser of the rights was speculating 
on the future value.—^Wilkie v. Wel¬ 
ler, 193 N.W. 235, 222 Mich. 664. 

72. Md.—Farmers' Milling & Grain 
Co. V. Urner, 134 A, 29, 161 Md. 43. 

73. Ga.—Jenks v. Billingsley, 146 S. 
K 649, 39 Ga.App. 243. 

Okl.—^Toung v. Stephenson, 200 P. 

226, 82 Okl. 239, 24 A.L,R. 978. 
Broker to retain excess 

An agreement whereby a broker 
guarantees a sale of property at a 
certain price, the broker to make up 
the difference if it brings a lower 
price, and to retain the excess if it 
brings a higher price, is a valid con¬ 
tract of indemnity, and not a gaming 
contract.—^Dowell v. Pumphrey, 246 
S.W. 167, 197 Ky. 59, 30 A.L.R. 822. 

74. La.—Baucum & Kimball v. Gar¬ 
rett Mercantile Co., 178 So. 256, 188 
La. 728, reversing, App., 177 So. 
266, and followed in Baucum v. 
Garrett Mercantile Co., 178 So. 261, 
188 La. 741, reversing, App., 177 
So. 278. 

Mont.—Benson-Stabeck Co. v. Reser- 
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vation Farmers' Grain Co., 205 P 

651, 62 Mont. 264. 

75. Under Massachusetts statute 

(1) Under statute providing that a 
future delivery contract is valid 
where there is an actual purchase 
or sale or a valid contract therefor, 
purchases and sales have been held 
valid even though the contract was 
settled by the striking of balances. 
U.S.—Bomeisler v. M. Jacobson & 

Sons Trust, C.C.A.Mass., 118 F.2d 

261, certiorari denied M. Jacobson 

& Sons Trust v. Bomeisler, 62 S.Ct. 

61, 314 U.S. 630, 86 L.Ed. 505. 

Mass.—Ryan v. Whitney, 163 N.B. 

449, 257 Mass. 218. 

(2) However, it has also been held 
that purchases and sales made 
through a clearing house by the bal¬ 
ancing of transactions made on the 
exchange do not constitute actual 
purchases and sales under the stat¬ 
ute, and are invalid.—Marshall v. 
James, 147 N.E. 740, 252 Mass. 3 O 64 

(3) At any rate such transactions 
are valid where the statute is not 
involved in the case.—^Weisberg v. 
Hunt, 131 N.E. 471, 239 Mass. 190. 

(4) The clause in the statute that 
the transaction shall be valid where 
there is a valid contract of purchase 
or sale, refers to contracts for future 
deliveries, and not for present sales. 
—^Marshall v. James, supra. 

(6) Under another statute so pro¬ 
viding it has been held that every 
contract for the sale of corporate 
shares is void, unless the party con¬ 
tracting to sell them is at the time 
of making the contract the owner or 
assignee thereof or Is authorized by 
the owner or assignee or his agent 
to sell them.—^Duchemin v. Kendall, 
21 N.E. 242, 149 Mass. 171, S L.R.A. 
784. 
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even though the seller has not the goods and has no 
other means of getting them than to go into the 
market and buy them before the day of delivery, 
provided the parties really intend that the goods 
are to be delivered by the seller and that the price 
is to be paid by the buyer.'^® However, except in 
so far as the rule may be affected by statute,if, 
under the guise of a contract of sale, the real in¬ 


tent of both parties is merely to speculate in the rise 
or fall of prices, and the property is not to be deliv¬ 
ered, but at the time fixed for delivery one party 
is to pay to the other the difference between the 
contract price and the market price, the whole 
transaction must be considered as a wager and in¬ 
valid and sometimes this is the status given to 
such transactions by express statutory or constitu- 


(6) other cases under this statute, 
see 27 O.J. p 1053 note 40 [c]. | 

la. South. Oorollua, under statute to 
that effect, It has been held that con¬ 
tracts for the sale of cotton for fu¬ 
ture delivery are void unless it is 
affirmatively shown that at the time 
of the contract the seller was the 
owner or assigniee of the cotton, or 
the authorized agent of the owner 
or assignee, or that at the time 
of the contract it was the bona fide 
intention of both parties that the cot¬ 
ton should be actually delivered and 
received.—Barr v. Satcher, 61 S.R 
530, 72 S.C. 35—27 CJ. p 1053 note 40 
Ce]. 

78. U.S.—Dayton Bread Co. v. Mon¬ 

tana Flour Mills Co., C.C.A.Ohio, 
126 F.2d 267—Uhlmann Grain Co. 
V. Dickson, C.CA.MO., 56 F.2d 526, 
certiorari granted Dickson v. XJhl- 
mann Grain Co., 53 S.Ct. 8, 287 XJ.S. 
681, 77 L.Ed. 508, reversed on other 
grounds 63 S.Ct. 362, 288 U.S, 188, 
77 L.Ed. 691, S3 A.L.R. 492—^Lyons 
Milling Co. v. Goffe & Carkener, C. 
C.A.Kan., 46 F.2d 241. 83 A.L..R. 501, 
affirming, D.C.. Goffe & Clarkener v. 
Lyons Milling Co., 26 F.2d 801— 
Gettys V. Newburger, C.C.A.Okl., 
272 F. 209, certiorari denied 42 
S.Ct. 66, 267 U.S. 649, 66 L.Ed. 416, 
and error dismissed 43 S.Ct. 11, 260 
U.S. 693, 67 L.Ed. 467. 

III.—Riordon v. McCabe, 173 N.B. 660. 
341 Ill. 606, 83 A.L.R. 612, affirming 
264 I11.APP. 177—Ehrlich v. Roths¬ 
child, 11 N.E.2d 623, 202 Ill.App. 
511—Kempton Farmers Elevator 
Co. V. Lowitz, 231 I11.APP. 273— 
Hartwig v. Booth. 217 Ill.App. 70. 
Ind.—Sawers Grain Co. v. Teagarden, 
148 N.E. 206, 84 Ind.App. 622. 

ICy.—W. R. Craig & Co. v. Johnson, 
9 S.W.2d 110, 226 Ky. 440. 

La.—Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 256, 269, 188 
La. 728, quoting Ck>rpus Juris, and 
reversing, App., 177 So. 266, fol¬ 
lowed In Baucum v. Garrett Mer¬ 
cantile Co., 178 So. 261, 188 La. 
741, reversing, App., 177 So. 273— 
Stewart Bros. v. Beeson, 148 So. 
703, 706, 177 La. 643, citing Ck>xpu8 
Juris. 

Miss.—^Alamaris v. Jno. P. Clark & 
Co., 146 So. 893, 894, 166 Miss. 122, 
citing Corpus Juris. 

Mont.—Benson-Stabeck Co. v. Reser¬ 
vation Parn^ers' Grain Co., 205 P. 
651, 62 MonL 264. 


Neb.—Bruce v. Ford, 199 N.W. 25, 
112 Neb. 227. 

N.J.—Hoit V. Zyskind, 166 A. 136, 9 
N.J.Misc. 661. 

N.C.—Cody V. Hovey, 6 S.B.2d 165, 
216 N.C. 391. 

N.D.—Becher-Barret-Lockerby Co. v. 

SJothun, 262 N.W. 691, 66 N.D. 168. 
Tenn.—Shepard & Gluck v. Thomas, 
246 S.W. 836, 147 Tenn. 338—Palm¬ 
er V. Love, 80 S.W.2d 100, 18 Tenn. 
App. 579. 

Tex.—Fenley v. Bewley Mills, Civ. 
App., 67 S.W.2d 903—Kennedy v. 
McCauley, Civ.App., 248 S.W. 423— 
Fenter v. Robinson, Civ.App., 230 
S.W. 844, 

Wash.—Coughlin v. Ferro, 1 P.2d 910, 
912, 164 Wash. 90, quoting Corpus 
Juris. 

27 C.J. p 1064 note 41. 

Purpose of statute providing that 
contracts for future delivery are val¬ 
id if made in accordance with rules 
of board of trade and executed on 
floor of exchange, unless parties do 
not contemplate delivery, is to legal¬ 
ize such contracts.—Morgran v. Ro.^c, 
Tex.Civ,App., 62 S.W.2d 1022, error 
dismissed. 

Definite price 

Parties are entitled to contract for 
definite price of potatoes at certain 
future time independent of market 
price.—^Hopkins v. Le Cato, 128 S.E. 
56, 142 Va. 769. 

Commodity not la being 
The sale of a commodity not in be¬ 
ing for future delivery is not illegal. 
—Gann v. Long, 66 So. 606, 2 Ala. 
App. 274—27 C.J. p 1066 note 43. 
Stipulation as to settling differences 
Contract entitling seller to differ¬ 
ence between contract and market 
price at time and place for delivery, 
If not accepted, was not a gambling 
contract, since such provision was 
merely a statement of the rule as to 
damages for breach of contract, and 
in fact delivery was contemplated.— 
Washburn Crosby Co. v. Riccobono, 
111 So. 65, 162 La. 698. 

In Georgia 

(1) The rule stated In the text has 
been followed.—Martin v. Citizens* 
Bank of Marshallvllle, 171 S.B. 711, 
177 Ga. 871—27 C,J. p 1064 note 41. 

<2) And it has been held that a 
statute prohibiting dealing in futures 
on margins does not apply to con¬ 
tracts for future delivery, where 
there is an intent that the commodity 
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bought shall actually be delivered, 
but only to transactions where it is 
the intent to gamble on the fluctua¬ 
tion of the market.—Fenner v. Boy¬ 
kin, D.C.Ga., 3 F.2d 674, construing 
Georgia statute. 

(3) Under an earlier provision to 
that effect It was held that a contract 
for the sale of goods to be delivered 
at a future day “where both parties 
are aware that the seller expects to 
purchase himself to fulfill his con¬ 
tract, and no skill and labor or ex¬ 
pense enters into the consideration, 
but the same is a pure speculation 
upon chances, is contrary to the pol¬ 
icy of the law, and can be enforced 
by neither party,**—^Anderson v. Hol¬ 
brook, 57 S.B. 500, 128 Ga, 233, 11 
L.R.A.,N.S., 676—27 C.J. p 1063 note 
40 [b], 

XU ITaw Tork 

(<1) The rule stated in the text is 
followed.—Brooks v. People's Bank, 
134 N.B. 846, 233 N.Y. 87, modify¬ 
ing 183 N.Y.S. 243, 192 App.Div. 541, 
(2) Rule under former statute see 
27 C.J. p 1053 note 40 tdh 

77. Statute as to rottou futures 
Cotton futures contracts, conform¬ 
ing to statutory requirements that 
such contracts be made in accordance 
with rules of ex%5hange, executed on 
floor thereof and performed or dis¬ 
charged according to such rules, 
made with or through regular mem¬ 
ber of exchange, and made subject to 
provisions of federal Cotton Futures 
Act, are valid and enforceable as 
against contention that they are 
gambling transactions. 

Ark.—Orvis -Bros. & Co. v. Oliver, 
123 S.W.2d 1065, 107 Ark. 307. 
Okl.—Avery v. Goodrich, 229 P. 677, 
103 Okl. 166. 

78. U.S.—Dayton Bread Co. v. Mon¬ 
tana Flour Mills Co., C.C.A.Ohlo., 
126 F.2d 257—Burke Grain Co, v. 
St. Paul-Mercury Indemnity Co., 
C.C.A.S.D., 94 F.2d 458, certiorari 
denied Burke Grain Co. v. St. Paul 
Mercury-Indemnity Co. of St, Paul, 
68 S.Ct. 765, 303 U.S. 661, 82 L.Ed. 
1120—Lyons Milling Co, v. Goffe & 
Carkener, C.C.A.Knn., 46 P.2d 241, 
83 A.L.R. 601, affirming, D.C., Goffe 
& Clarkener v. Lyons Milling Co„ 
26 F.2d 801—Chickasha Cotton Oil 
Co. V. Chapman, C,C.A.Tex., 4 F.2d 
319, certiorari denied 46 S.Ct. 636, 
268 U.S. 700, 69 L.Ed. 1164—Jacobs 
V. Hyman, C.aA.Tex, 28$ F. 846— 
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tional provisions.^® One test of the validity of a 
contract for future delivery is whether it could be 
settled only in money and in no other way, or 
whether the party selling could tender and compel 
the acceptance of the particular commodity k)ld or 
the party buying could compel the delivery of the 
commodity purchased.®® 

As appears in Commerce § 69, the Federal Grain 


Futures Act, 7 U.S.C.A. §§ 1—17, which declares 
that contracts for the future delivery of grain shall 
be unlawful unless prescribed conditions are com¬ 
plied with, does not validate dealings in futures 
complying with its conditions, and does not super¬ 
sede state statutes, not in conflict therewith, which 
forbid certain dealings in futures; and accordingly 
transactions which are not invalid under that act 


Browne v. Thorn, C.C.A.Ark., 272' 
F. SS®', certiorari granted 41 S.Ct. 
626, 256 U.S. 689, 65 UBd. 1172, 
and affirmed 43 S.Ct. 86, 260 U.S. 
137, 67 Li.Ed. 171. 

Ill.—Riordon v. JMcCabe, 173 N.B. 660, 
341 Ill. 606, 83 A.Li.R. 612, affirming 
254 Ill.App. 177—White v. Turner- 
Hudnut Co., 162 N.B. 572, 322 Ill. 
133, affirming 236 Ill.App. 647— 
Saizman v. Boeing, 35 N.B.2d 636, 
311 Ill.App. 83—Ehrlich v. Roths¬ 
child, 11 N.B.2d 623, 292 Ill.App. 
611—Kemp ton Farmers Elevator 
Co. V. Lowitz, 231 Ill.App. 273— 
Hartwig V. Booth, 217 Ill.App. 70. 
Ind.—Sawers Grain Co. v. Teagarden, 
148 N.B. 205, 84 Ind.App. 522. 

Iowa.—Martin v. State Board of As¬ 
sessment and Review, 283 NW. 
418, 225 Iowa 1319, 12 A.L..R. 1273 
—^Yoerg V. Geneser, 267 N-W. 641, | 
219 Iowa 132. 

Ky.—^W. R, Craig & Co. v. Johnson, 

9 S.W.2d 110, 226 Ky. 440—John 
Dunlap & Co. v. Perry, 230 S.W. 
291, 191 Ky. 290. 

La.—Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 256, 259, 
188 La. 728, quoting CJorpiis Jnxis, 
and reversing, App., 177 So. 266, 
followed in Baucum v. Garrett 
Mercantile Co., 178 So. 261, 188 La. 
741, reversing, App., 177 So. 273. 
Md.—Kahn v. Schleisner, 166 A. 435, 
166 Md. 106—Farmers' Milling & 
Grain Co. v. Umer, 134 A. 29, 161 
Md. 43. 

Mich.—Wilkie v. Weller, 193 N.W. 
235, 222 Mich. 664. 

Minn.—In re Peterson's Estate, 2S1 
NW. 877, 203 Minn. 491—Becher- 
Barrett-Lockerby Co. v. Hilbert, 
267 N.W. 727, 197 Minn. 641. 

Miss.—Alamaris v. Jno. F. Clark & 
Co., 145 So. 893, 894, 166 Miss. 122, 
citing Corpus Juris. 

Mont—Benson-Stabeck Co. v. Reser¬ 
vation Farmers' Grain Co., 205 P. 
651, 62 Mont 254. 

NT.—Brooks v. People's Bank, 134 
N.B. 846, 233 NT. 87, modifying 
183 N.Y.S. 243, 192 App.Div. 541— 
Scandinavian Import-Export Co. v. 
Bachman, 186 N.Y.S. 860, 196 App. 
Div. 297. 

N.D,—^Hoover Grain Co. v. Amund¬ 
son. 293 N.W. 196, 70 N.D. 186— 
Becher-Barret-Lockerby'Co. v. Sjo- 
thun. 262 N.W. 691, 66 N.D. 168. 
Pa.—Prince & Whitely v. McCutche- 
on, 14 Pa.Dist & Co. 167. 


Tex.—^McDaniel v. Tullis, Craig & 
Co., Civ.App., 11 S.W.2d 203. 

Wash.—Quinn Smith Co. v. Litvin, 
24 P.2d 426, 174 Wash. 129—Cough¬ 
lin V. Ferro, 1 P.2d 910, 912, 164 
Wash. 90, quoting Corpus Jurls- 
27 C.J. p 1056 note 44. 

Only Intention indispensable to the 
existence of a wager is the intention 
to discharge the obligations under 
the contract by the payment of the 
difference between the contract price 
and the market price at the time fix¬ 
ed for performance of the contract; 
and the intention not to deliver, re¬ 
ceive, or pay for the commodity is 
not indispensable.—Gettys v. New- 
burger, C.C.A.Okl., 272 F. 209, cer-1 
tiorari denied 42 S.Ct. 66, 257 U.S. 
649, 66 L.Bd. 416, and error dis¬ 
missed 43 S.Ct. 11, 260 U.S. 693, 67 
L.Ed. 467. 

7^. U.S.—Burke Grain Co. v. St. 
Paul-Mercury Indemnity Co., C.C. 
A,S.D., 94 F.2d 468, certiorari de¬ 
nied Burke Grain Co. v. St. Paul 
Mercury-Indemnity Co. of St. Paul, 
68 S.Ct 766, 303 U.S. 661, 82 L.Bd. 
1120. 

Ala—Smith v. Odell, 108 So. 400, 21 
Ala.App. 368. 

Miss.—Falk v. J. N Alexander Mer¬ 
cantile Co., 102 So. 843, 138 Miss. 
21 . 

Neb.—^Bruce v. Ford, 199 NW. 25, 
112 Neb. 227. 

N.C.—Bodie V. Horn, 190 S.B. 236, 
211 N.a 397—West v. Satterfield, 
129 S.B. 177, 190 NC. 89. 

Tex.—^Brwin v. White, Civ.App., 64 
S.W.2d 867—Finley v. Stripling, 
Civ.App., 16 S.W.2d 711—Hibbler 
V. Howe, Civ.App., 296 S.W. 299— 
Renter v. Robinson, Civ.App., 230 
S.W. 844. 

Wash.—Glasgow v. Nicholls, 214 P. 
165, 124 Wash. 281, 36 A.L,R. 419, 
affirmed 219 P. S83, 127 Wash. 693, 
35 A.L.R. 427, and modified on oth¬ 
er grounds 225 P. 1118, 129 Wash. 
319. 

General statutes inapplicable 

In view of specific statutes relat¬ 
ing thereto, general statutes are in¬ 
applicable to dealing in future con¬ 
tracts.—^Moritz V. Lumbley, 106 So. 
643, 141 Miss. 453. 

Coasuxamatioii. in foreign state 

The purpose of the statute provid¬ 
ing that all pretended sales of grain 
wherein there is in fact no actual 
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sale is gambling whether the order 
or contract for the pretended pur¬ 
chase or sal^ purports to be offered, 
accepted, executed, or consummated 
in this state or any other state or 
country provided the offer is placed 
or given or communicated from this 
state was to prohibit the consumma¬ 
tion in a foreign state of a gam¬ 
bling contract which originated or 
had its conception within the state.— 
Wolcott & Lincoln v. Humphrey, Mo. 
App., 119 S.W.2d 1022—27 C.J. p 1057 
note 45. 

Sale ‘‘on oall” not within, statute 
Statute making it unlawful to deal 
or gamble in futures in agricultural 
products or articles of necessity 
where intention is not to make hon¬ 
est bona fide delivery does not apply 
to sale "on call" of cotton in which 
delivery is made on execution of con¬ 
tract.—^Baucum & Kimball v. Garrett 
Mercantile Co., 178 So. 256, 188 La. 
728, reversing. App., 177 So. 266, and 
followed in Baucum v. Garrett Mer¬ 
cantile Co., 178 So. 261, 188 La. 741, 
reversing, App., 177 So. 273. 

Xh •California 

(1) Under constitutional amend¬ 
ment to that effect, the rule stated in 
the text is followed as to the pur¬ 
chase or sale of corporate shares.— 
Wilcox V. Edwards, 123 P. 276, 162 
Cal. 455, Ann.Cas.l913C 1392—27 C.J. 
p 1063 note 40 [a] (4)-(6). - 

(2) Contract to purchase stock, 
stating that delivery was contem¬ 
plated. was not invalid under this 
provision even though it was orally 
agreed that no delivery would be 
made, where it was agreed that the 
stock would he sold for the pur¬ 
chaser on a specified date at a spe¬ 
cified profit, or would not be sold at 
all, since this transaction was not a 
gamble on the price of the stock at 
a given date.—Mitchell v. J. H. Roth 
& Co., 12 P.2d 91, 124 Cal.App. 96. 

(8) Prior to such amendment it 
.was the rule, under the constitutional 
provision to that effect, that all con¬ 
tracts for the sale of corporate 
shares for future delivery were void, 
regardless of the intention of the 
parties.—Follitz v. Wickersham, 88 
P. 911, 150 Cal. 238—27 CJ. p 1063 
note 40 [a] <2), (3). 

80. NC.—^Harvey v. Pattaway, 72 S. 

B. 364, 166 NC. 375. 

27 CJ. p 1058 note 48. 
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may nevertheless be invalid under a state statute.^^ 

Intention, not form, as controlling. The mere 
form of the transaction or the language of the con¬ 
tract is not controlling, for otherwise statutes 
against wagers could be easily evaded.82 The es¬ 
sential inquiry in every case is as to the necessary 
effect of the contracf^^ and the real intention of the 


parties thereto,at the time of the contracting, see 
infra § 12. 

Requirement of mutual intent. Except in so far 
as statutes change the requirement,^5 the unlawful 
intent must be mutual, and if the unlawful intent is 
entertained by only one of the parties, and the other 
party is not aware of such intention, the transact 
tion is not invalid. 


81, U.S.—^Dickson v. TJhlmann Grain 
Co.. Mo., 53 S.Ct. 862, 288 U.S. 188. 
77 L.Bd. 691, 83 A.L.R. 492, re¬ 
versing, C.C.A., Uhlmann Grain Co. 

V. Dickson, 66 F.2d 525, certiorari 
granted Dickson v. Uhlmann Grain 
Co., 53 S.Ct. 8, 287 U.S. 581, 77 D. 
Bd. 508. 

Statute prohihitixig hxioket shop 
U.S.—Dickson v. Uhlmann Grain Co., 
supra. 

Contract not made on. contract mar¬ 
ket 

The act has been held not to regu¬ 
late, forbid, or make lawful any con¬ 
tract for future deliveries, unless 
contract is made on contract market. 
—State V. Christopher, 2 S.W.2d 621, 
318 Mo. 225. 

82. U.S.—^Andrews v. George M. 
Shutt & Co., C.C.A.Ga., 44 P.2d 337 
—^Alex Hyman & Co. v. Hay, C.C.A. 
Miss., 277 P. 898. 

Ala.—Smith v. Odell, 108 So. 400, 21 
Ala.App. 358. 

Ill.—Riordan v. McCabe, 173 N.B. 660, 
341 ni. 606, 83 A.L.R. 512, affirming 
264 I11.APP. 177. 

Ky.— W, H. Craig & Co. v. Johnson, 
9 S.W.2d 110, 226 Ky, 440. 

Da.—Stewart Bros. v. Beeson, 148 So. 
703, 706, 177 La. 543, citing Corpus 
Juris. 

Mo.—^Price v. Barnes' Estate, 254 S. 

W. 33, 300 Mo. 216. 

Tex.—^McDaniel v. Tullis, Craig & 
Co., Civ.App., 11 S.W.2d 203. 

Wash.—Coughlin v. Perro, 1 P.2d 910, 
164 Wash. 90. 

27 C.J. p 1058 note 49. 

Suspicion, of wager 
Where there is a suspicion that 
transaction Involved is only a cover 
for a wager. Court will carefully 
scrutinize circumstances surrounding 
execution of the agreement and will 
disregard the form of the contract 
if Illegality otherwise appears.—Day- 
ton Bread Co. v. Montana Flour Mills 
Co.. C.C.A.Ohio, 126 P.2d 257. 

isrotwithstandixig statute providing 
that contracts for future delivery of 
commodities according to rules of 
boards of trade or exchanges are val¬ 
id, formal contract is not conclusive 
where other evidence discloses that 
it was used as a means of dealing in 
futures.—^Alamarls v. Jno. P. Clark & 
Co., 145 So. 893, 166 Miss. 122. j 


83. N.C.—Holt V. Wellons, 79 S.B. 
450, 163 N.C. 124. 

27 C.J. p 1069 note 60. 

84. U.S.—^Dayton Bread Co. v. Mon¬ 
tana Flour Mills Co., C.C.A.Ohio, 126 
P.2d 267—^Andrews v. George M. 
Shutt & Co., C.C.A.Ga, 44 P.2d 337. 

Ala.—Smith v. Odell, 108 So. 400, 21 
Ala.App. 358. 

III.—Riordan v. McCabe, 173 N.B. 660, 
341 Ill. 506, 83 A.D.R. 512, affirming 
254 Ill.App. 177—^Hartwig v. Booth, 
217 IlLApp. 70. 

La.—Stewart Bros. v. Beeson, 148 So. 
703, 706, 177 La. 543, citing Corpus 
Juris. 

Md.—Farmers' Milling & Grain Co. v. 
Urner, 134 A. 29, 31, 161 Md. 43, cit¬ 
ing Corpus Juris. 

Tex.—Penter v. Robinson, Civ.App., 
230 S.W. 844. 

27 C.J. p 1059 note 61. 

Circumstances showing intent see 
infra § 17. 

Zuteutlou implied. 

Purchases of grain through broker 
with whom customer deposited mon¬ 
ey to cover margin, closed out by 
broker by mere marginal sales with¬ 
out actual delivery of grain or dis¬ 
closure to customer of name of seller 
of grain or later purchaser of mar¬ 
gin, was invalid, .notwithstanding 
broker intended to deliver grain if it 
was not sold prior to date of de¬ 
livery, since implication is that ac¬ 
tual intention was not to deliver.— 
Yoerg V. Geneser, 267 H.W. 641, 210 
Iowa 132. 

85. Mo.—^Wolcott & Lincoln v. 

Humphrey, App., 119 S.W.2d 1022— 
McVean v. Wehmeier, 256 S.W. 
1086, 215 Mo.App. 687. 

27 C.J. p 1067 note 46. 

Xu Teimessee, under statute to that 
effect, such contracts are gambling 
where both parties or the broker in¬ 
tended to gamble.—Palmer v. Love, 
80 S.W,2d 100, 18 Tenn.App, 679— 
27 C.J. p 1057 note 46. 

88. U.S.—Browne v. Thorn, 4.3 S.Ct. 
36, 260 U.S. 137, 67 L.Ed. 171, af¬ 
firming, C.C.A., 272 P. 950, certio¬ 
rari granted 41 S.Ct. 625. 256 U.S. | 
689, 65 L.Bd. 1172—Peto v. Howell, 
C.C.A,I11., 101 P.2d 353—Solomon v. 
Newburger, C.C.A.Ark., 35 P.2d 328 
—Hoyt V. Wickham, C-C.A.Iowa. 25 
P.2d 777—Mullinix v. Hubbard, C.C. 
A-Ark., 6 F.2d 109—Jacobs v. Hy¬ 
man, C.C.A.Tex., 286 P. 346—Lam- 
son Bros. & Co. V. Turner, C,C.A., 
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Neb., 277 P. 680—Browne v. Thorn, 

I C.C.A.Ark., 272 P. 950. certiorari 
granted 41 S.Ct. 625, 256 U.S. 689, 
65 L.Ed. 1172, and affirmed 43 S. 
Ct. 36, 260 U.S. 137. 67 L.Bd. 171— 
Gettys V. Newburger. C.C.A.Okl., 
272 P. 209, certiorari denied 42 S. 
Ct. 66, 267 U.S. 649, 66 L.Bd. 416, 
and dismissed 43 S.Ct. 11. 260 U. 
S. 693, 67 L.Ed. 467. 

Ala.—Smith v. Odell, lfi8 So. 400. 21 
Ala. App. 358. 

Cal.—Barrios & Co. v. G. V. Petti¬ 
grew Co., 228 P. 676, 68 Cal.App. 
139. 

Ill.—Riordon v. McCabe, 173 N.B. 660. 
341 Ill. 506, 83 A.L.R. 512, affirm¬ 
ing 254 IlLApp. 177—Saizman v. 
Boeing, 35 N.B.2d 536, 311 Ill.App. 
83—Saizman v. Boeing. 26 N.E.2d 
696. 304 Ill.App. 405—Ehrlich v, 
Rothschild, 11 N.E.2d 623. 292 Ill. 
App. 611—Kempton Farmers Ele¬ 
vator Co. V. Lowitz, 231 I11.APP. 
273—Hartwig v. Booth, 217 Ill.App. 
70. 

Kan.—^W’olcott-Lincoln, Inc., v. Huff, 
31 P.2d 13, 139 Kan. 366. 

La.—Stewart Bros, v, Beeson, 148 So. 
703, 706, 177 La. 543, citing Corpus 
Juris. 

Miss.—Alamari.s v. Jno. P. Clark 8^ 
Co., 145 So. 893, 894, 166 Miss. 122, 
citing Corpus Juris. 

Mont.—H. Hiarl Clack Co. v. Oltesvig, 
68 P.2d 586, 104 Mont. 255—Ben- 
son-Stabeck Co. v. Ueservation 
Farmers' Grain Co., 205 P. 661, 62 
Mont. 254. 

N.D.—Hoover Grain Co. v. Amund¬ 
son, 203 N.W. 196, 70 N.D. IH6. 
Ohio.—Hawke v. Roberts & Hall, Ik 
Ohio App. 198. 

Tex.—Morgan v. Rose, Civ.App., 62 
S.W.2d 1022, error dismissed. 
Wa.<*h.—Quinn Smith Co. v. Litvin, 24 
P.2d 426, 174 W’'a.sh. 129. 

27 C.J. p 1058 note 47, 

The coaimLO&.law rule is in accord. 
—Gordon v. Andrew.s, 2 S.W\2d 809. 
222 Mo.App. 609—Claiborne Commis¬ 
sion Co. V. Stirlen, Mo.App., 262 S. 
W. 387—^J, E. Hood & Co. v. McCune, 
Mo.App., 236 S.W. 158. 

Blnowledge of aUeged ageut that 
purchaser did not intend actual de¬ 
livery did not render contract void 
where broker was unaware of such 
intention, and broker's agreement 
staled that actual delivery was con¬ 
templated and that the broker had 
no agents.—Johnson v. John P. Clark 
& Co., 6 S.W:2a 1048, 224 Ky. 698, foK 
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§ 10 


Actual purchase or sale. It has been held that if 
there is an actual purchase or sale the transaction 
is valid,and the intent of the p 9 ,rties becomes im¬ 
material.^® At least an actual sale may imply an 
intent to deliver.®® However, it has also been held 
that, where in giving an order to a broker for the 
purchase of stock, the intention of the party is to 
gamble, the fact that the broker actually purchases 
the stock will not relieve the transaction of the 
gambling feature.®® 

Where property has been actually delivered, or 
chere has been an actual sale, the fact that the price 
is to be determined by the market price at a future 
date does not render the transaction illegal or void 
as a gambling contract.®! 

Effect of new contract. Where the parties to a 
future-difference contract agree to abandon such 
contract as an agreement for differences only, and 
mutually to deliver and receive the thing contracted 
for, the new contract has been held valid and en¬ 
forceable.®^ On the other hand, where after the 
making of a valid contract of purchase the parties 
agreed on a new contract which was invalid as a 
wagering contract, the original contract would re¬ 
main enforceable.®*® 


§ 10. - Options 

Except as statutes affect the rule, a contract Is not 
invalid as a wager because it is optional on one party and 
obligatory on the other, unless there was an intent 
to gamble. Option contracts In the form of ''puts,” 
“calls,” and “straddles” are within this rule. 

In the absence of statute a contract is not to be 
considered a wager merely because it is optional on 
one of the parties and obligatory on the other.®^ 
Ordinarily where the principal subject matter of 
the contract is a legitimate business transaction and 
the option contained in the contract is but incidental 
to the main transaction and it is not a cover or dis¬ 
guise for a wager on the price of the commodity, the 
contract is not, by reason of the option, a gambling 
contract.®^ There is no inherent vice in an option 
contract to buy or to sell property at a specified price 
on a future day, even though the parties may not 
have the property at the time,®® where the contract 
is made in good faith and the only option is as to the 
time of delivery.®^ However, contracts of this kind 
may be mere disguises for gambling, and where 
there is no intention on the one side to sell or de¬ 
liver the property or on the other to buy or receive 
it, but merely an intention that the differences shall 
be paid according to the fluctuation in market val¬ 
ues, the contract is a wager and void;®® and this is 


lowed in Johnson v. John F. Clark & 
Co., 6 S.W.2d 1060, 224 Ky. 603, and 
Prather v. John P. Clark & Co., 6 S. 
W.2d 1050, 224 Ky. 604. 

AsrreemexLt 'by salesman 

Where foreign corporation’s sales¬ 
man of flour without corporation’s 
knowledge promised Ohio purchaser 
that purchaser would not be expected 
to accept delivery and that purchas¬ 
er and salesman would split profits 
resulting from rising market and 
foreign corporation’s agents author¬ 
ized to consummate the contract in¬ 
nocently bought wheat immediately 
on receipt of order, and corporation 
sustained a loss because of purchas¬ 
er’s refusal to accept the flour, pur¬ 
chaser could not escape liability for 
damages under contract on theory 
that it was void under Ohio statutes 
prohibiting wagering contracts, since 
under statutes intent to speculate 
must be common to seller and buyer. 
—^Dayton Bread Co. v. Montana Flour 
Mills Co., C.aA.Ohlo, 126 F.2d 267. 
87- Md.—^Kahn v. Schleisner, 166 A. 
436, 166 Md. 106. 

88. Ill.—^Pelouze V. Slaughter, 89 N. 
F. 259, 241 IIL 216. 

27 C.J. P 1060 note 66. 

89. Iowa.—^Lamson v. Mensen, 174 
N.W. 688, 187 Iowa 972. 

90. Ill.—Jamieson v. Wallace, 47 N. 
B. 762. 167 Ill. 388, 69 Am.S.R. 302. 

91- Miss.—Stroud v. Loper, 198 So. 


46, 190 Miss. 168—Burgson & Co. 

V. Williams, Smithwick & Co., 121 
So. 817, 161 Miss. 361. 

Tex.—^Erwin v. White, Civ.App., 64 S. 

W. 2d 867. 

27 C.J. p 1054 note 41 [c] (1). 

Adjustment provision held invalid 
Where one party delivered cotton 
to the other, and received from the 
other the market price of the cotton, 
with the understanding that, if the 
cotton went lower in price than the 
amount received, the first party 
should keep the amount received, 
but that, if the price Increased in 
value, the second party would, on de¬ 
mand, pay the first party the margin 
or profit, the transaction was a gam¬ 
bling contract.—^Kenedy Mercantile 
Co. V. Ainsworth, Tex.Civ.App., 258 S. 
W. 205. 

Sales on call, whereby the buyer 
or, more frequently, the seller, has 
the right to choose a date in the 
future as of which the price is to be 
fixed according to the market price 
on that date, have been held not in¬ 
valid as gambling transactions. 

U.S.—^National Union Fire Ins. Co., of 
Pittsburgh, Pa., v. California Cot¬ 
ton Credit Corporation, C.C.ACal., 
76 F.2d 279. 

La.—Manget Bros. Co. v. Page, App., 
183 So. 139. 

Miss.—^Hyman Mercantile Co. v. 
Kiersky, 4 So.2d 881, 192 Miss. 195. 
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92. Pa.—^In re Taylor, 43 A 973, 
192 Pa. 304, 73 Am.S.R. 812. 

27 C.J. p 1060 note 68. 

93- Tex.—Erwin v. White, Civ.App., 
64 S.W.2d 867. 

94. Tenn.—^Palmer v. Love, 80 S.W. 
2d 100, 18 Tenn.App. 679. 

27 C.J. p 1060 note 60. 

"Option” defined see supra § 1. 

95. Ill.—St Louis Cons. Coal Co. v. 
Jones, 82 N.E. 861, 232 Ill. 326. 

27 C.J. p 1060 note 61. 

Contract held valid 

A modified contract for sale of 
wheat under Chicago December op¬ 
tion, whereby buyer agreed to ad¬ 
vance fifteen cents per bushel to sell¬ 
er, in consideration of seller’s agree¬ 
ing to protect the marginal deposit 
of ten cents per bushel if wheat 
should decline as much as ten cents 
per bushel, and if seller failed to 
do so the contract would be canceled, 
was not invalid as a "gambling con¬ 
tract”—^Erwin V. ’White, Tex.Clv. 
App., 139 S.W.2d 296. 

96. Ga.—Martin v. Citizens’ Bank 
of Marshall vine, 171 S.E. 711, 177 
Ga. 871. 

27 C.J. p 1061 note 62. 

97. U.S.—White v. Barber, Ill., 8 S. 
Ct. 221, 123 U.S. 392, 81 L.Bd. 248. 

27 C.J. p 1061 note 63. 

9*8. Mont.—Whorley v. Patton-KJose 
Co., 6 P.2d 210, 90 Mont 461. 

27 C.J. p 1061 note 64. 
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§ 10 

so under statutes aimed specifically at these trans¬ 
actions and designed to put an end *-o such dealings 
altogether.® 9 

''Puts,'* '^calls'* and "straddles** Option con¬ 
tracts which take the form or nature of “puts” or 
“calls” are not per se illegal, and are valid,^ unless 
there is no intent to deliver but merely an intent to 
settle the differences.® If the latter intent exists, 
such contracts fall within the statutes prohibiting 
options;® and it has been said that such transactions 
are merely methods adopted for speculating in the 
differences of the market value of commodities.'* 

A contract in the nature of a “straddle” or 
“spread eagle,” which partakes of the nature of 
both a “put” and “call,” whereby one party buys 
the privilege of either selling to or buying from the 
other at a stipulated price and within a limited 
time, is not per se a gaming contract, and is not in¬ 
valid,® unless intended as a mere cover for a bet or 
wager on the future price of the stock or commodi¬ 
ty.® 

A contract for a contract of purchase and sale of 


a commodity is not within, but is at least once re¬ 
moved from any transaction which might come 
within, a statute making unlawful all purchases and 
sales or pretended purchases and sales, or con¬ 
tracts and agreements for the purchase and sale, of 
commodities without any intention of receiving and 
paying for the property so bought, or of delivering 
the property so sold.^* 

§11. -Margins 

The purchase or sale of stocks or commodities on 
speculation and on margin is not gambling if delivery 
and payme^it are Intended. 

In the absence of some constitutional or statutory 
provision to the contrary, where stocks or commod¬ 
ities are bought and sold, although on speculation 
and on margin, it is not a gambling transaction,® 
if it is understood by the parties that they are to be 
delivered and paid for;® but, under or apart from 
statutes to that effect, if the parties do not so in¬ 
tend, the transaction is illegal.i® If the stocks are 
actually bought and sold, a contract to deal in stocks 
on margin is not illegal.^l 


99. Mo.—Tontz v. McVean, 217 S. 

W. 1000, 202 Mo.App. 377. 

27 C.J. p 1061 note 66. 

XUinoiz statute 

(1) Under statute providing: that 

‘"whoever contracts to have or grive 
to himself or another the option to 
sell or buy, at a future time, any 
grain or other commodity, stock of 
any railroad or other company, or 
gold . . . shall he fined . . . 

and all contracts made in violation 
of this section shall be considered 
gambling contracts, and shall be 
void,’" it has been held that it is only 
contracts for options which are in 
the nature of gambling transactions 
which come within the meaning of 
this statute.—^Peckham v. Industrial 
Securities Co., 140 A. 693, 3 W.W. 
Harr., Del., 691, construing Illinois 
statute—27 C.J. p lOBl note 65 [a] 
( 2 ). 

(2) Other cases construing and ap- 
plsdng this statute see 27 C.J. p 1061 
note 65 [a3-[g3. 

1. Tenn.—^Palmer v. Love, 80 S.W.2d 
100. 106, 18 Tenn.App. 679, quoting 
Corpus Juris. 

27 C.J. p 1062 note 67. 

“Calls” and “puts” defined see supra 

§ 1 . 

9. U.S.—parte Toung, D.C.I11., 30 
P.Cas.No.18.146. 6 Biss. 63. 

27 C.J. P 1062 note 68. 

3. Mo.—^Elmore-Schultz Grain Co, v. 
Stonebraker, 214 S.W. 216, 202 Mo. 
App. 81—^Lane v. Logan Grain Co., 
79 S.W. 722, 106 Mo.App. 216. 

4. Mo.—^Elmore-Schultz Grain Co, v. 
Stonebraker, 214 S.W. 216, 202 Mo. 


App. 81—Lane v. Logan Grain Co., 
79 S.W. 722, 105 Mo.App. 215. 

5. N.Y.—^Harris v. Tumbridge, 83 N. | 
T. 92, 38 Am.Tl. 898—Story v. Salo¬ 
mon, 71 N.T, 420. 

“Straddle” defined see supra i 1. 

9. N.T.—Harris v. Tumbridge, 83 N. 
T. 92, 38 Am.R. 398—Story v. Salo¬ 
mon, 71 N.T, 420. 

7- Mo.—Taylor v. Sebastian, 138 S. 
W. 649, 158 Mo.App. 147. 

8. N.J.—Orvis V. Emmons, 177 A. 
839, 13 N.J.Misc. 827. 

9. U.S.—^Bomeisler v. M. Jacobson & 
Sons Trust, C.C.A.Mass., 118 P.2d 
261, certiorari denied M. Jacobson 
& Sons Trust v. Bomeisler, 62 S.Ct. 
61. 314 U.S. 630, 86 L.Ed. 605, un¬ 
der New Tork law. 

Or.—Blackwell v. McDonald, 91 P.2d 
836, 162 Or. 424, 

Tenn,—^Palmer v. Love, 80 S,W.2d 
100, 105, 18 Tcnn.App. 679, citing 
Corpus Juris. 

27 C.J. p 1063 note 74. 

In California 

(1) Under constitutional provision 
as amended to that elfect, marginal 
trading in good faith is permissible; 
and such transactions are forbidden 
only when made without intention to 
deliver or receive the shares, a set¬ 
tlement of difference being contem¬ 
plated.—Griffin V. Payne, 24 P.2d 
370, 133 Cal.App. 363, followed in 
Drake, Riley & Thomas v. Mann, 24 
P.2d 376, 133 CaLApp. 789. 

(2) Prior to the amendment it was 
the rule, under the provision to that 
effect, that all marginal transactions 
were forbidden,—Pollitz v. Wlcker- 
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sham, 88 P. 911, 160 Cal. 238—27 C.J. 
p 1062 note 73. 

la N.C.—Martin v. Bu.sh, 154 S.E. 
48, 199 N.C. 93—West v. Satterfield, 
129 S.B. 177, 190 N.C. 89. 

Tex—^Ware v, Burleson, Civ.App,, 41 
S.W.2d 338, error refused. 

27 C.J. p 1063 note 75. 

At conunou law 

A wagering contract in the pur¬ 
chase and sale of stocks on margin 
would be invalid at common law.— 
Barrel! v. Paine. 136 N.B. 414, 242 
Mass. 416. 

After expiration of agreeznest 
Where, because of Impossibility of 
ascertaining the price to be paid by 
the terms of a superseded contract of 
sale, the rights.of the seller can be 
fixed only by the value of the prop¬ 
erty on the date of delivery, the ex¬ 
pired original agreement cannot be 
legitimately employed as the basis 
for a new agreement that the price 
is to be determined by the future 
condition of the market, since, there 
being no further .sale contemplated, 
the parties would be dealing In fu¬ 
tures on margins.—Allen v. Sams. 
120 S.R 808, 31 Ga.App. 405. 

11. Pa.—Goodbody v. Marglotti, 187 
A. 425, 323 Pa. 629, petition dis¬ 
missed 191 A. 682, 328 Pa. 660a. 

27 C.J. p 1063 note 76. 
trader iCftssachnzetts statute 

(1) Under statute to that effect, 
marginal trading is valid where there 
is an actual purchase or sale of the 
commodity, or a valid contract there¬ 
for, even though there Is no delivery, 
the transaction to be settled by the 
striking of balanceA—Bomeisler v. 
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There is no gambling transaction where a pur¬ 
chase on margin is made in good faith with deliv¬ 
ery to depend on some future condition, 12 or where 
the broker buys what he is ordered to buy and sells 
what he is told to sell, although there is no deliv¬ 
ery to his principal, the stocks and bonds being kept 
by the broker and delivered on a resale to the per¬ 
son then. buying,i2 or where the broker keeps com¬ 
mand of sufficient stock to make delivery on de¬ 
mand, and at the end of the last deal actually trans¬ 
fers the remaining stock to the customer’s order.^^ 
It is a legitimate transaction where a person not 
owning stock employs a broker to sell stock for him 
at a named price, to be delivered on a particular 
day, and the broker borrows stock to meet the en¬ 
gagement and afterward buys at a higher rate, pur¬ 
suant to instructions, to replace the stock bor- 
rowed.^5 

§ 12. - Settling DiflFerences, Set-OflF, or 

Ringing Out 

The validity of a contract for future delivery !a 
governed by the intention at the time of the making 
of the contract, and a subsequent settlement of dif¬ 
ferences is immaterial. Contracts made with the in¬ 


tention of settling them by set-off or ringing out be¬ 
fore, and not at, the time for delivery are valid, par¬ 
ticularly where in accordance with rules of the exchange 
on which they are made. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, the intention that gov¬ 
erns the validity of the transaction is that which 
exists at the time of entering into the contract 
and if the contract contemplated actual future de¬ 
livery it is lawful, although no such delivery is in 
fact made.i7 Accordingly a subsequent actual set¬ 
tlement by an adjustment and payment of differenc¬ 
es does not affect the validity of the original con- 
tract.1’8 

Moreover, contracts for future delivery made 
with the intention of settling them by set-off or by 
ringing pff or ringing out and by the payment of 
differences before the time fixed for the delivery 
of the property arrives,*!® in accordance with the - 
rules and practice of board of trade or exchange, 2 
are valid and enforceable agreements, and are to be 
distinguished from contracts made with the under¬ 
standing that they will be settled by paying the dif- 


M. Jacobson & Sons Trust* C.C.A. 
Mass., 118 F.2d 261, certiorari denied 
M. Jacobson & Sons Trust v. Bo- 
meisler, 62 S.Ct. 61, 314 U.S. 630, 
86 L.Bd. 505. 

(2) Without reference to statute, 
marginal transactions whereby stocks 
not owned by the customer were sold 
were held not gambling transactions 
where stocks were subsequently pur¬ 
chased to cover such sales, and all 
transactions were actual purchases 
and sales.—Lally v. Williston, 156 N. 
m 730, 260 Mass. 24. 

18. Pa.—^Prince & Whitely v. Mc- 
Cutcheon, 14 Pa.Dist. & Co. 167. 

13. N.Y.—^Eggleston v. Humble, 20 
N.Y.S. 819. 

27 C.J. p 1063 note 77. 

14b Me.—Dillaway v. Alden, 33 A. 
981, 88 Me. 230. 

Mass.—Mann v. Bishop, 136 Mass. 
496. 

15. Pa.—Smith v. Bouvier, 70 Pa 
325. 

16. U.S,—Lyons Milling Co. v. Goffe 
& Carkener, C.C.A.Kan., 46 F.2d 

. 241, 246, 83 A.L.R. 601, citing CJor- 

pus Juris, and affirming, D.C., Goffe 
& Clarkener v. Lyons Milling Co., 
26 P.2d 801—Mullinix v. Hubbard, 
C.C.A.Ark., 6 P.2d 109. 

Ala—Smith v. Odell, 108 So. 400, 21 
AlaApp. 358. 

La—Stewart Bros. v. Beeson, 148 So. 
703, 706, 177 La 643, citing Cor¬ 
pus Juris. 

Mo.—J. E. Hood & Co. V. McCune, 
App., 236 S.W. 168. 


Tenn.—Palmer v. Love, 80 S.W.2d 
100. 104, 18 Tenn.App. 679, quoting 
Corpus Juris. 

Tex.—^Fenter v. Robirtson, Civ.App., 
230 S.W. 844. 

27 C.J. p 1064 note 80. 

17. Wash.—Coughlin v. Ferro, 1 P.2d 
910, 912, 164 Wash. 90, quoting Cor. 
pus Juris. 

27 C.J. p 1066 note 42. 

18. U.S.—^Mullinix v. Hubbard, CC. 
A.Ark.. 6 F.2d 109—Gettys v. New- 
burger. C.C.A.Okl., 272 F. 209, cer¬ 
tiorari denied 42 S.Ct. 66, 257 U. 
S. 649, 66 L.Ed. 416, and error dis¬ 
missed 43 S.Ct. 11. 260 U.S. 693, 
67 L.Ed. 467. 

IlL—Hartwig v. Booth, 217 Ill-App. 
70. 

La—Stewart Bros, v. Beeson, 148 So. 
703, 707, 177 La 543, citing Corpus 
Juris. 

Mo.—J. E. Hood & Co, V. McCune, 
App., 236 S.W. 168. 

N.J.—Clucas V. Bank of Montclair, 
166 A. 311, 110 N.J.Law 394, 88 
A.L.R. 302. 

N.Y.—Scandinavian Import-Export 

Co. V. Bachman, 186 N.Y.S. 860, 195 
App.Div. 297. 

N.D.—^Hoover Grain Co. v. Amundson, 
293 N.W. 196, 70 N.D. 186. 

Tenn.—^Palmer v. Love, 80 S.W.2d 
100, 104, 18 Tenn.App. 579, quoting 
Corpus Juris. 

Wash.—Quinn Smith Co. v. Litvin, 24 
P.2d 425, 174 Wash. 129. 

27 C.J. p 1064 note 81. 

Settlement of differences as indicat¬ 
ing unlawful intent see infra S 17. 
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19. U.S.—Gettys v. Newburger, C.C. 
A.Okl., 272 F. 209, certiorari de¬ 
nied 42 S.Ct 66, 267 U.S. 649, 66 
L.Ed. 416, and error dismissed 43 
S.Ct 11, 260 U.S. 693, 67 L.Bd. 467. 

27 C.J. p 1064 note 83. 

^'Ringing out" defined see supra $ 1. 

20. U.S.—Uhlmann Grain Co. v. 
Dickson, C.C.A.Mo., 56 F.2d 625, 
certiorari granted Dickson v. Uhl¬ 
mann Grain Co., 63 S.Ct. 8, 287 
U.S. 581, 77 L.Ed. 608, reversed on 
other grounds 63 S.Ct. 362, 288 U.S. 
188, 77 L.Ed. 691, 83 A.L.R. 492— 
Lyons Milling Co. v. Goffe & Cark¬ 
ener, CC.A.Kan., 46 P.2d 241, 83 A. 
L.R. 601, affirming, D.C., Goffe & 
Clarkener v. Lyons Milling Co., 26 
P.2d 801—Mullinix v. Hubbard, C. 
C.A.Ark., 6 P.2d 109. 

N.J.—Clucas V. Bank of Montclair, 
166 A. 311, 110 N.J.Law 394, 88 A. 
L.R. 302. 

Tenn.—^Palmer v. Love, 80 S.W.2d 
100, 104, 18 Tenn.App. 679, quoting- 
Coinpus Juris. 

27 C.J. p 1064 note 84. 

Only between, members 

The rule that contracts between 
members of board of trade or grain 
exchange for future delivery, made 
with intention of settling them by 
set-off and payment of differences in 
accordance with rules and practices 
of board or exchange are valid, is in¬ 
applicable to contracts between mem¬ 
bers and nonmembers.—^Burke Grain 
Co. V. St. Paul-Mercury Indemnity 
Co., C.C.A.S.D., 94 F.2d 468, certiorari 
denied Burke Grain Co. v. St. Paul 
Mercury-Indemnity Co. of St. Paul, 



&AMINO 


38 C.J.S, 


§ 13 


ference between the contract price and the market 
price on the delivery date.*^ 

§ 13. - Sale and Resale 

A buyer under a contract of sale for future delivery 
may validly resell before the maturity of his contract; 
and such a contract is not rendered invalid by the fact 
that the purchaser intended to do so. 

It is not per se gambling for the buyer in a con¬ 
tract of sale providing for future delivery to resell 
before the maturity of his contract.^2 Moreover, 
the contract is not illegal as a gambling contract by 
reason of the fact that, at the time of the making of 
the contract, the purchaser intends to resell before 
the time appointed for delivery.23 

§ 14- — Short Sales 

A short sale Is not illegal unless the real Intent Is 
net an actual sale but speculation on the rise and fall in 
prices. 

A short sale is not per se illegal, as a gambling 
transaction.^^ However such transaction is illegal 
if an actual sale is not contemplated and the real 
intent is to speculate on the rise or fall of prices.^® 

§ 15 , - Corners 

Corners have been held to be illegal as gambling en¬ 
terprises. 

Under or apart from statutes to that effect. 


schemes to corner the market in a stock or commod¬ 
ity by getting control of the available supply have 
been deemed to be illegal, as gambling enterprises.^^: 

§ 16. - Hedging 

Except as the rule may be affected by statute, hedg- 
Ing transactions are lawful, except where made with the 
intention of merely paying and receiving the difference 
between the agreed price and the market price on a 
given day. 

Hedging is permissible to secure those who make 
contracts for future delivery against the fluctuation 
of the market,27 even though it is expected that the 
purchases will be satisfied by set-off, in accordance 
with the rules of the board of trade, instead of by 
the actual delivery of the commodity.28 However, 
where the intention is merely to pay and receive the 
difference between the agreed price and the market 
price on a given future date, the transaction is void, 
in accordance with the general rule considered su¬ 
pra § 9, even though the purpose of the transaction 
is to hedge against loss;2^ and a hedging transac¬ 
tion is invalid where it is part of a deal made with 
such unlawful intent.2 

Under some statutes to that effect hedging con¬ 
tracts arc not permitted to be made within the 
state but such contracts arc excepted where the 
transaction is between a party within the state and 
a party without the statc.22 


58 S.Ct 766, 303 U.S. 661, 82 L.Ed. 

1120. 

21. Tenn.—Palmer v. Love, 80 S.W. 
2d 100, 104, 18 Tenn,App. 579, quot- 
IniT CorpiLS a^oris. 

27 C.J. p 1064 note 85. 

22. U.S.—Gettys v. Newburger, C.C. 
A.Okl., 272 P. 209, certiorari denied 
42 S.Ct. 56. 257 U.S. 649, 66 L.Ed. 
416, and error dismissed 43 S.Ct. 
11, 260 U.S. 693, 67 L,Bd. 467. 

La.—Stewart Bros. v. Beeson, 148 So. 
703, 707, 177 La. 543, citing Cor¬ 
pus Juris. 

N.J.—Clucas V. Bank of Montclair, 
166 A. 311, 110 N.J.Law 394, 88 
A.L.R. 302. 

N.Y.—Scandinavian Import-Export 

Co. V. Bachman, 186 N.Y.S. 860, 195 
App.Div. 297. 

27 C.J. p 1064 note 87. 

23. U.S.—Uhlmann Grain Co. v. 
Dickson, C.C.A.MO., 66 P.2d 525, 
certiorari granted Dickson v. Uhl¬ 
mann Grain Co., 53 S.Ct 8, 287 U. 
S. 681, 77 L.Ed. 508, reversed on 
other grounds 53 S.Ct 362, 288 U. 
S. 188, 77 L.Bd. 601, 83 A.L.R. 492 
—Gettys V. Newburger, C.C.A.Okl., 
272 P. 209, certiorari denied 42 S. 
Ct 66, 267 U.S. 649, 66 L.Bd. 416, 
and error dismissed 43 S.Ct 11, 
260 U.S. 693, 67 L.Ed. 467. 

N.J.—Clucas V. Bank of Montclair, 


166 A. 311, 110 N.J.Law 394, 88 
A.L.R. 302. 

27 C.J. p 1064 note 88-89. 

24. Pa,—In re Taylor, 43 A. 973, 192 
Pa. 304, 306, 73 Am.S.R. 812. 

27 C.J. p 1065 note 90. 

‘"Short sale” defined see supra § 1. 

25- N.Y,—Hurd v. Taylor, 73 N.E. 
977, 181 N.Y. 231. 

26. Ill.—Wright V. Cudahy, 48 N.E. 
39, 168 Ill. 86. 

27 C,J. p 1065 note 93. 

“Corner” defined see supra $ 1. 

Illegality of corn€»rs as being in re¬ 
straint of trade see the C.J.S. title 
Monopolies § 45, also 41 C.J. P 134 
notes 92-4. 

27. U.S.—Lyons Milling Co. v. Goffe 
& Carkener, C.C.A.Kan., 4$ P.2d 
241, 83 A.L,R. 501, alUrmlng. D.C., 
Goffe & Clarkener v. Lyons Milling 
Co., 26 P.2d 801—Lamson Bros. & 
Co. .V. Turner, C.C.A.Neb., 277 P. 
680. 

Ind.—Makeever v. Barker, 154 N.E. 
692, 85 Ind.App. 418. 

Minn,—^Pra.ser v. Farmers' Co-op. Co., 
209 N.W. 33, 167 Minn. 369, reargu¬ 
ment denied 209 N.W. 913, 167 
Minn. 369. 

27 C.J. p 1065 note 96. 

“Hedging” defined see supra 9 1. 

Pxixoa facie lawful 

U.S.—^Browne v. Thorn, Ark., 43 S. 

90 


ct. 36, 260 tr.S. 137. 67 171, 

aflflrmlng, C.C.A., 272 P. 9.50, cer¬ 
tiorari granted 41 S.<?t. 625, 256 U. 
S, 689, 65 L.Ed. 1172. 

Mont—Whorley v. Palton-Kjose Co., 

5 P.2d 210. 90 Mont 461. 

Efteot on oxigrinal contract 

A valid contract for the sale of a 
commodity for future dellv<‘ry is not 
invalidated by the purchaser's lunlg- 
ing sales, where the .selh'r was not 
interested in such sales unci was not 
a party thereto.—South Carolina Cot¬ 
ton Growers’ Co-op. Ass'n v. Well, 
126 So. 637, 220 Ala. 568. 

28. U.S.—Lyon.s Milling Co. v. C.offe 

6 Carkener, C.C.A.Kan., 46 F.2d 
241, 83 A.L.R. 501, afllrmlng, D.C., 
Goff ft & Clarkener v. Lyons Mill¬ 
ing Co., 26 P.2d SOI. 

27 C.J. p 1065 note 07. 

29. Miss.—Falk V. J. N. Alexander 
Mercantile Co., 102 So. 843, 138 
Miss. 21. 

30. Minn.—Fraser v. Farmers’ Co¬ 
op. Co., 209 N.W. 33. 167 Minn. 369. 
roargument denied 209 N.W. 913, 
167 Minn. 369. 

31. Tex.—Mackay Tel.-Cnble Co. v. 
Bain. Civ.App., 163 S.W. 98. 

32. Tex.—Mackay Tel.-Cable Co. v. 
Bain, supra. 

27 C.J. p 106^ note 99. 
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§17. - Circumstances Showing Intent 

a. In general 

b. Particular circumstances 
a. In deneral 

The Intent of the parties need not be shown by the 
statements of the parties, but may be shown by the 
other facts and circumstances; and all pertinent facts 
may and should be considered. 

In determining whether the parties intended an 
actual purchase or sale or merely a gamble on the 
rise and fall of prices, the intent of the parties need 
not be shown by the declarations aud statements of 
the parties, but may be shown by the facts and cir¬ 
cumstances in the case;^^ and the statements of the 
parties as to their intent may be overborne by the 
other facts and circumstances.^ 4 

All pertinent facts and circumstances may and 
should be considered,^^ such as the nature of the 
transaction the surrounding circumstances, for 
example, what the parties said and did in connec¬ 
tion with the transaction 7 the manner and meth¬ 
od of carrying on the business the character of 


the final settlement made;®® the buyer’s^® and sell- 
er's^l facilities or lack of facilities for handling the 
commodity; the buyer’s^® and seller’s^® financial 
ability to effectuate the transaction; the previous*^^ 
and subsequent*® dealings between the parties, and 
between either of the parties and other persons;*^ 
the knowledge of one party as to the other party’s 
financial ability and facilities for handling the com¬ 
modity in the quantity involved;*^ and the buyePs 
use or lack of use for the commodity.*® 

The admissibility, and suflficiency, of evidence to 
establish that a speculative transaction was made 
with intent to gamble is considered in §§ 62, 63 in¬ 
fra. 

b. Particular Gircomstances 

The effect of particular facts and circumstances as 
tending to show the existence of an intent to gamble 
has been considered with respect to the financial ability 
of the parties and their facilities for handling the goods, 
the character of the Anal settlement made, the fact that 
the transactions were on margins, and tSther facts and 
circumstances. 

Ability to effectuate transaction. The facts. 


33. XJ.S.—^Dayton Bread Co. v. Mon¬ 
tana Flour Mills Co., C.C.A.Ohio, 
126 P.2d 267. 

Ill.—Riordon v. McCabe, 173 N.E. 
660, 341 Ill. 506, 83 A.L.R. 512, af¬ 
firming 254 IlLApp. 177—Salzman 
V. Boeing, 35 N.B.2d 536, 311 Ill. 
App. 83—Salzman v. Boeing, 2-6 N. 
B.2d 696, 304 Ill-App. 405—^Ehr¬ 
lich V. Rothschild, 11 N.E.2d 623, 
292 Ill.App. 511—Hartwig v. Booth, 
217 Ill.App. 70. 

Md.—Farmers' Milling Cc Grain Co. 

V. Urner, 134 A. 29, 31, 131 Md. 
43, citing Corpus roris. 

Miss.—^Alamaris' v. Jno. F. Clark & 
Co., 145 So. 8ir3, 166 Miss. 122. 
Mont.—Benson-Staheck Co. v. Reser¬ 
vation Farmers' Grain Co., 205 P. 
651, 62 Mont. 234. 

N.t).—Becher-Barret-Lockerby Co. v. 

Sjothun. 262 N.W. 691, 66 N.D. 168. 
27 C.J. p 1060 note 53. 

34k IlL—Riordon v. McCabe, 173 N. 
E. 660, 341 IlL 506. 83 A.L.R. 512, 
affirming ’254 IlLApp. 177. 

Mont.—Benson-Stabeck Co. v. Reser¬ 
vation Farmers’ Grain Co., 205 P. 
651, 62 Mont. 254. 

N.D.—Becher-Barret-IiOckerby ^ Co. v. 

Sjothun. 262 N.W. 691, 66 N.5. 168. 
27 C.J. p 1060 note 53 [b].' 
AssextioiLS of parties are not conoltu 
slve 

Mo.—Price v. Barnes' Estate, 254 S. 

W. 33, 300 Mo. 216. 

35. U.S.-—Peto V. Howell, C.C.A.I11., 
117 F.2d 249, certiorari denied 61 
S.Ct. 1103, 313 U.S. -683, 85 L.Ed. 
1540. 

IlL—Salzman v. Boeing, 35 N.B.2d 
3i6, 311 IlLApp. 83—Ehrlich v. 


Rothschild, 11 
App. 511. 

N.B.2d 623, 

292 Ill. 

Wash.—Coughlin 

v. Ferro, 

1 P.2d 

910, 164 Wash. 

90. 


aa Ala.—Smith 

V. Odell, 

108 So. 

400, 21 Ala.App. 358. 


IlL—^Hartwig v. 
'70. 

Booth, 217 

IlLApp. 

Wash.—Coughlin 

V. Ferro, 

1 P.2d 

910, 164 Wash. 

90. 



Whether dealings were on margin 

is a relevant fact.—Farmers' Milling 
& Grain Co. v. Urner. 134 A. 29, 151 
Md. 43. 

37. U.S.—^Andrews v. George M. 
Shutt & Co., C.C.A.Ga., 44 F.2d 
337. 

Ala.—Smith v. Odell, 108 So. 400, 21 
Ala.App. 358. 

IlL—Salzman v, Boeing, 35 N.E.2d 
536, 311 IlLApp. 83—^Hartwig v. 
Booth, 217 IlLApp. 70. 

Miss.—^Alamaris v. Jno. P. Clark & 
Co., 145 So. 893, 166 Miss. 122. 

38. Ill.—Riordon v. McCabe, 254 IlL 
App. 177, affirmed 173 N.E. 660, 341 
IlL -506, 83 A.L 1 .R. 512—Hartwig v. 
Booth, 217 IlLApp. 70. 

Wash.—Quinn Smith Co. v. Ditvin, 
24 P.2d 425, 174 Wash. 129— 

Coughlin \. Ferro, 1 P.2d 910, 164 
Wash, 90. 

Method of keeping aooonnts 
Md.—Farmers’ Milling & Grain Co. 
V. Urner, 134 A. 29, 151 Md. 43. 

39. U.S.—Peto V. Howell, C.C.A.I1L, 
117 F.2d 249, certiorari denied 61 
S.Ct. 1103, 313 U.S. 583, 85 L..Bd. 
1540. 

Ill.—^Riordon v. McCabe, 254 IlLApp. 

91 


177, affirmed 173 N.E. 660, 341 IlL 
•506, -83 A.D.R. 512. 

Md.—Farmers' Milling & Grain Co. 
V. Urner, 134 A. 29, 151 Md. 43. 

40. IlL—Riordon v. McCabe, 254 Ill. 
App. 177, affirmed 173 N.E. 660, 341 
IlL 506, 83 A.L.R. 612. 

41. U.S.—Peto V. Howell, C.C.A.I1L, 
117 P.>J 249, certiorari denied 61 
S.Ct 1103, 313 U.S. 583, 85 L.Bd. 
1540. 

42. IlL—Riordon v. McCabe, 254 Ill. 
App. 177, affirmed 173 N.E. 660, 
341 IlL 506, 83 A.L..R. 512. 

Md.—Farmers' Milling & Grain Co. 

V. Urner. 134 A. 29, 151 Md. 43. 
Value of goods 

Court should, in considering finan¬ 
cial ability of purchaser to take and 
pay for goods, consider value of 
goods bought and delivered.—^Hart- 
wig V. Booth, 217 IlLApp. 70. 

43. U.S.—Peto V. Howell, C.C.A.I1L, 
117 P.2d 249, certiorari denied 61 
S.Ct. 1103, 313 U.S. 583, 85 L..Ed. 
1540. 

44. 111.—Ehrlich v. Rothschild. 11 
N.B.2d 623, 292 IlLApp. 511—Rior¬ 
don V. McCabe, 254 IlLApp. 177, 
affirmed 173 N.E. 660, 341 IlL 506, 
S3 A.Ii.R 612—Hartwig v. Booth, 
217 IlLApp. 70. 

45. IlL—^Ehrlich v. Rothschild, 11 
N.B.2d 623, 292 IlLApp. 511—Hart¬ 
wig v. Booth, 217 IlLApp. 70. 

4a IlL—Ehrlich v. Rothschild. 11 
N.B.2d -623, 292 IlLApp. 511. 

47. IlL—Riordon v. McCabe, 254 IlL 
App. 177, affirmed 173 N.E. 660, 341 
Ill. 506, 83 A.L..R. 512. 

4a IlL—^Riordon v. McCabe, supra. 
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known to the adversary party to the contract, 
that a party to a future contract is not financially 
able to pay for the commodities which he has con¬ 
tracted to buy, or that he has no means with which 
to buy the commodities which he does not own and 
which he has contracted to sell,®® or that he is not a 
regular dealer in the commodity and has no means 
or facilities for taking, handling, or storing it®l in 
the quantity ordered ,®2 tend to show that the inten¬ 
tion of the parties is to gamble. On the other hand, 
evidence of preparation to meet the financial obli¬ 
gations that might arise from the transaction tends 
to show a bona fide intent .®2 A sale of stock on 
margin is not a wagering contract simply because 
one of the parties loses through operating beyond 
the point of prudence as measured by his financial 
ability.® 

That the seller could and would have made de¬ 
livery if demanded is not necessarily conclusive 
against a delivery’s not having been intended by 
either party.®® 

Character of final settlement. It has been held 
that evidence that in the transaction in dispute the 
parties have actually settled differences and have 
not delivered the commodities bargained for tends 


to show that the parties intended at the inception of 
the contract to settle differences;®® but there is also 
authority to the contrary,® 7 and the fact that the 
parties settled differences has been held not, in and 
of itself, sufficient to establish an illegal purpose.®® 

It has also been held that the fact that the par¬ 
ties intended to settle differences before the ma¬ 
turity of the contract does not tend to prove the 
contract to be a wagering contract;®® and it has 
even been held that the fact that the parties closed 
out and settled the contract long before the date of 
delivery strongly tends to show that the parties did 
not intend to settle them unlawfully at the time 
fixed for delivery.®^ 

Transactions on margins. While the fact that 
the purchases and sales for future delivery were 
margin transactions tends to show unlawful in¬ 
tent,®! it is not of itself conclusive of such intent;®® 
and it has been held that the fact that the customer 
put up, and the broker accepted, margins to protect 
the broker from loss in executing the orders does 
not tend to show an unlawful intention.®® 

Other facts and circumstances which have been 
held to indicate or not to indicate the existence of 
an unlawful intent are considered in the notes.®^ 


49, Tenn.—^Palmer v. Love, 'SO S.W. 
2d 100, lOS, 18 Tenn.App. STS, quot¬ 
ing: Corpiut OTails. 

27 aj. p 1065 note 1. 

sa Ill.—Ehrlich v. Rothschild, 11 
N.E.2d 623, 292 IlLApp. 511—Hart- 
wig: V. Booth, 217 Ill.App. 70. 

Mo.—^Price v. Barnes' Estate, 254 
W. 33, 37, 300 Mo. 216, quoting: 
Corpus Jlixla. 

Tenn.—^Palmer v. Love, 80 S.W.2d 
100, 106, 18 TenzLApp. 679, quoting: 
Corpus dTurls. 

Wash.—Quinn Smith Co. v. Litvin, 24 
P.2d 425, 174 Wash- 129—Cough¬ 
lin V. Ferro, 1 P.2d 910, 164 Wash. 
90. 

27 aJ. p 1065 note 2. 

Not co&oliislve 

Plaintiff's financial Inability to 
pay for commodity purchased by her 
did not establish conclusively that 
there was no Uxtention to taJee deliv¬ 
ery, where it appeared that plaintiff 
took delivery with result that her 
account with brokers was wiped out 
—Saizman v. Boeing, 85 N.B.2d 536, 
311 IlLApp. 83. 

61- Mo.—^Price v. Barnes* Estate, 
254 S.W. 33, 37, 300 Mo. 216, quot¬ 
ing Corpus Jhris. 

Tenn.—^Palmer v. Love, 80 S,W.2d 
100, 106, 18 TennuApp. 579, quoting 
Corpus Jtirls. 

27 C.J. p 1065 note 8. 

52. Ill.—Ehrlich v. Rothschild, 11 N. 
E.2d 623, 292 IlLApp. 511. 


53. Tex.—Dunman v. Murphy, 107 S. 
W. 70, 48 Tex.Clv.App., 639. 

54. Pa,—Pearon v. Little, 76 A. 72, 
227 Pa. 348. 

55. Tex,—Clark v. Merrlam & Mil¬ 
lard Co., Clv.App., 223 S.W. 869. 

53. Tenn,—Easterly v. Myers, 148 S. 

W.2d 640, 24 Tenn.App. 688. 

Wash.—Quinn Smith Co. v. Litvin, 24 
P.2d 425, 174 Wash. 129—Coughlin 
v. Ferro, 1 P.2d 910, 164 Wash. 90. 
27 C,J. p 1066 note 7. 

57. Mass.—Ryan v. Whitney, 163 
N.B, 449. 267 Mass. 218. 

58- U.S.—^Lamson Bros. & Co. v. 

Turner, C.C.A.Neb., 277 F. 680. 

La.—Stewart Bros. v. Beeson, 148 So. 

703, 177 La. 543. 

27 C.J. p 1066 note 8. 

69- U.S,—Gettys v. Nowburger, C.C. 
A.OkL, 272 P. 209, certiorari denied 
42 S,Ct 66, 257 U.S, 649, 66 L.Ed. 
416, and error dismissed 43 S.Ct. 11, 
260 U.S. 693, 67 L.Bd. 467. 

N.J.—Clucas V. Bank of Montclair, 
166 A. 311, 110 3Sr.J.Law 394, 83 A. 
L.R. 302. 

00. U.S.—Gettys v. Newburger, CC 
A.OkL, 272 F. 209, certiorari de¬ 
nied 42 act 66, 267 U.S. 649, 66 
L.Ed. 416, and error dismissed 43 
S.Ct 11, 260 U.S. 693, 67 L.Ed. 467. 

61 . Mont.—^Benson-Stabeck Co. v. 
Reservation Farmers* Grain Co., 
206 P. 651, 62 Mont 264. 

92 


Tenn.—^Easterly v. Myers, 148 S.W.2d 
640, 24 Tenn.App. 688. 

27 C.J. p 1060 note 5.3 [a]. 

That seller calls for margins may 
indicate unlawful intent.—Quinn 
Smith Co. V. Litvin, 24 P.2d 425, 174 
Wash. 129. 

That broker calls for margins from 
purchaser, and never calls for pur¬ 
chase money, may timd to show In¬ 
tent to gamble.—Coughlin v, Ferro, 1 
P.2d 910, 164 Wash. 90, 

62 - Mont.—Renson-Stnberk Co. v. 
Reservation Farmers* Grain Co., 
205 P. 661, 62 Monr. 254. 

I 27 C.J. p 1060 note 53 ta]. 

63. U.S.—Gettys v. Newburger, C.C. 
A.OkL, 272 P. 209, certiorari denied 
42 S.Ct 66. 257 U.S. 649, 66 I^Ed. 
416, and error dismissed 43 S.Ct. 
11, 260 U.S. 693, 67 L.Kd. 467. 

Failure to charge interest 
Fact that broker extending credit 
to customer for margin purchaseK 
of commodity futures did not charge 
interest is not controlling in deter¬ 
mining the legality of the tran»n<- 
tions, becaxise such contract would 
not carry Interest until liquidated.— 
T. Barbour Brown Sc Co, v. Canty, 161 
A. 91, 116 Conn. 226. 83 A.L.R. 801. 

64. Custom and roles of market 

(1) That most dealings at a par¬ 
ticular market are settled without 
delivery or receipt of property has 
been held not to indicate existence 
of unlawful intention to settle dif- 
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§ 18. Wagers in Form of Note 

A note payable on the happening of an uncertain 
event, without other consideration, is void as a wager. 

A promissory note made payable on the happen¬ 
ing: of an uncertain event, and without other consid¬ 
eration, is void as a wagering contract.^® 

§ 19. Wagers in Form of Sale 

A sale is invalid as a wager where It is to become 
effective at, or the price is to be determined by, the hap¬ 
pening of an uncertain event having no relation to the 
transaction or to the value of the property. 

A contract for the sale of property is invalid as 
a wager where the price is to be paid only on the 
happening of an uncertain event which has no re¬ 
lation to the transaction and in which the parties 
have no interest other than that created by the 
agreement, the determination of the event being 
the sole condition of the contract.®® The wagering 
element of such a contract is especially apparent 
where the parties fix a price out of all proportion to 
the value of the property:®^ It has been held that 
the transaction is a wager also where the amount 


§ 20 

of the price is to be determined by the happening of 
an uncertain event having , no bearing on either the 
value of the property or the purchasing power of 
money,®® However, a contract of sale is not illegal 
where it provides for the fixing of the price to be 
paid according to the value,®® or the future market 
price,70 of the property sold. 

'^Bohemian oats*^ and similar transactions. Al¬ 
though there are decisions to the contrary,*^! a con¬ 
tract whereby a person buys a certain number of 
bushels of grain for seed at a grossly extortionate 
price, and the seller agrees to sell for the buyer 
from the crop raised therefrom double the number 
of bushels at the same price per bushel, has been 
held not to be a gambling transaction.^® However, 
as appears in Contracts § 196, such contracts are 
void as tending to work a fraud on third persons. 

§ 20. Contracts in Furtherance of Gambling 
in General 

a. In general 

b. Furnishing labor or supplies 


OAMINQ 


ferencea at time fixed for delivery.— 
Gettys V. Newburgrer, C,C.A.Okl., 272 
F. 209, certiorari denied 42 S.Ct. 56, 
267 U.S. 649, 66 Li.Ed. 416, and error 
dismissed 43 S.Ct. 11, 260 U.S. 693, 
67 L..Bd. 467. 

(2) Fact that transaction was car¬ 
ried out on board of trade, where 
rules required delivery, tends to show 
that delivery rather than settlement 
hy payment of differences was in¬ 
tended, although that circumstance is 
not controlling. 

Ill.—Salzman v. Boeing, 35 N.B.2d 

536, 311 I11.APP. 83. 

N.D.—Becher-Barrett-IiOckerby Co. v. 

Sjothun, 262 N.W. 691, 66 N.D. 168. 

(3) It has been hold to be immate¬ 
rial whether contracts occur within 
or without rules of board of trade. 
—Riordon v. McCabe, 173 N.B. 660, 
341 in. 506, 83 A.L.B, 612, affirming 
254 llLApp. 177. 

Other transactions between parties 

Fact that parties settled prior 
transactions by set-oiX before deliv¬ 
ery date does not indicate intent to 
gamble.—Hoover Grain Go. v. 
Amundson, 293 N.W. 196, 70 N.D. 186. 

Dealings with other persons 

Fact that many or most of brok6r*s 
or customer’s dealings with other 
persons were settled without deliv¬ 
ery or receipt of goods has been held 
not to indicate existence of intent to 
gamble with respect to contract un¬ 
der consideration.—Lamson Bros. & 
Co. V. Turner, O.C.A.Neb., 277 F. 680 
—Cstettys V. Newburger, C.C.A.OkL, 
272 F. 209, certiorari denied 42 S.Ct 
56, 267 U.S. 649, 66 L.Bd, 416, and 


error dismissed 43 S.Ct. 11, 260 U.S. 

693, 67 L,Bd. 467. 

ifTature of cnstomer’s business 

Fact that customer is not In busi¬ 
ness reasonably requiring purchase 
or sale of commodity in particular 
quantities involved tends to show in¬ 
tent to gamble.—^Bhrlich v. Roths¬ 
child, 11 N,B.2d 623, 292 IlLApp. 511. 
Volune of trading 

That contracts for future delivery 
of commodity call for many times 
the total receipts of the commodity 
in the market does not tend to show 
that such contracts are made with 
unlawful intention of settling them 
by payment of differences between 
contract and market prices at time 
fixed for delivery.—Gettys v. New¬ 
burger, C,C.A.Okl., 272 F. 209, certio¬ 
rari denied 42 S.Ct. 66, 267 U.S, 649, 
66 L.Bd. 416, and error dismissed 43 
S.Ct. 11, 260 U.S. 693, 67 L.Ed. 467. 

65. Note as election wager 
Ill.—Guyman v. Burlingame, 86 III. 
201 . 

27 C.J. p 1066 note 20. 

66- Ind,—Davis v. Leonard, 69 Ind. 
213. 

27 C.J. p 1066 note 21. 

67- Ala.—Givens v. Rogers, 11 Ala. 
548. 

27 C.J. p 1067 note 22. 

68. La.—Baucum & Kimball v. Gar¬ 
rett Mercantile Co., 178 So. 256, 
260, 188 La. 728, quoting Coipns 
Juris, reversing, App., 177 So. 266, 
and followed in Baucum v. Garrett 
Mercantile Co., 178 So. 261, 188 

93. 


La. 741, reversing, App., 177 So. 
273, 

Minn.—^Bates v. Clifford, 22 Minn. 62. 

68. Ala.—^Dixie Industrial Co. v. 

Benson, 79 So. 616, 202 Ala. 149. 
Price fixed by flip of coin 

Settlement by the flip of a coin of 
a small difference between price of¬ 
fered and price asked does not render 
sale a wagering contract, where aft¬ 
er price was thus fixed, buyer agreed 
to purchase at the price thus fixed, 
since flipping of coin was merely part 
of preliminary negotiations, and did 
not invalidate subsequent independ¬ 
ent agreement.—Savage v. Moore, 119 
P.2d 535, 154 Kan. 659. 

Payment after horse wins race 
The sale of a horse for a certain 
consideration, part of which is paid 
in cash and the balance of which 
is payable when the horse wins a 
race, is not illegal.—Treacy v. Chinn, 
79 Mo.App. 648. 

70. La.—^Baucum & Kimball v. Gar¬ 
rett Mercantile Co., 178 So. 256, 
260, 188 La. 728, quoting Corpus 
jTizls, reversing, App., 177 So. 266. 
and followed in Baucum v. Garrett 
Mercantile Co., 178 So. 261, 188 La. 
741, reversing, App., 177 So. 273. 
S.C.—Ferguson v. Coleman, 37 S.C. 

L. 99, 46 Am.D. 761. 

7L Ind.—Schmueckle v. Waters, 25 
N.B. 281, 125 Ind. 265. 

Mich.—McNamara v. Gargett, 86 N. 
W. 218, 68 Mich. 464, 13 Aan.S.R. 
355. 

78. Iowa.—Shipley v. Reasoner, 45 
N.W. 1077, 80 Iowa 648. 

27 C.J, p 1067 note 28. 
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a. In (General 

A collateral contract In promotion of a gambling 
scheme Is Invalid. 

The general rule is that a collateral contract in 
promotion of a gambling scheme is tainted with 
the vice of the main enterprise and is invalid. 

Agreements between buyers as to which shall pay 
price. It has been held that, where two persons 
make a wager and then buy property from a third 
person, the loser to pay for it, the seller may re¬ 
cover from the loser that if the person furnish¬ 
ing the goods delivers them to both parties to the 
gambling contract, and charges them jointly, he can 
recover the price from them, no matter what ar¬ 
rangement they may have among themselves for 
adjusting payment hut that if knowing the terms 
of the gambling contract, the party furnishing the 
goods delivers them to the winner and charges 
them to the loser, he cannot recover unless the 
loser has especially instructed him so to do after 
the event^fi 

Contracts in promotion of racing. Generally a 
contract in direct promotion of illegal racing is also 
illegal and cannot be enforced.77 However, the 
sale of a race horse or an interest in it has been 
held to be a good consideration for a note given 
for the price,although the payee knows that the 
maker intends to run the horse for a wager in a 


race;"^® and the amount of expenditures made, as 
well as the value of services performed, in train¬ 
ing a horse for a race may be recovered.^® A con¬ 
tract relating to racing, which, under the pari-mutu¬ 
el law, is valid when made, is not rendered invalid 
by the repeal of that law, where the contract does 
not require that there be further racing meets un¬ 
der the pari-mutuel system.^i 

Contracts to indemnify stakeholder. The au¬ 
thorities are in conflict as to whether a contract 
to indemnify a stakeholder against liability incurred 
by delivering stakes can be enforced, some author¬ 
ities refusing to enforce such contracts,and oth¬ 
ers permitting its enforcement where the stake¬ 
holder is guilty of no wrong.^^ 

b. Fumishing Labor or Supplies 

It Is commonly held that the validity of contracts 
for the furnishing of labor or supplies for gambling pur- 
poses depends on whether the seller knows, or Is charged 
with knowledge, of the unlawful purpose. 

While it has been held that mere knowledge of 
the unlawful purpose to which labor or material is 
to be applied will not prevent recovering the value 
thereof, unless the contract under which it was fur¬ 
nished requires such unlawful use,®^ the weight of 
authority is to the effect that the knowledge of the 
unlawful purpose on the part of those furnishing 
materials or labor will defeat recovery.®® How- 


73- Tex,—McDaniel v. Tullis, Craig- 
& Co., Civ.App., 11 S.W.2d 203, 

27 C.J. p 1067 note 33. 

Collateral contracts grenerally see su¬ 
pra § 3 b. 

Duties and liabilities of telegrraph 
companies as to messages for gam¬ 
bling or other Illegal purposes see 
the C.J.S. title Telegraphs and 
Telephones §§ 128, 252, also 27 C. 
J. p 1068 notes 41-45; 62 C.X p 
138 note 33-p 139 note 41. 

Gambling partnerships see the C.J. 
S. title Partnerships § 7, also 27 C. 
J. p 1068 notes 46-51. 

Lease of premises for gambling pur¬ 
poses see the C.J.S. title Landlord 
and Tenant § 226, also 27 C.J. p 
1068 note 52-p 1069 note 56. 
Olalins against estate disallowed 
A claim against decedent's estate 
based on theory that claimant had 
paid for a carpet and architect's fee 
for gambling casino of corporation in 
which both claimant and decedent 
were stockholders, and that claimant 
had paid for corporation's loss on 
gambling operations, and that dece¬ 
dent had agreed to reimburse claim¬ 
ant to extent of one-half of such 
payments, was properly disallowed, 
since transactions were illegal.—In 
re Joy's Estate, 13 N.Y.S.2d 663, 257 
App.Div. 1069, reargument denied 14 
N.Y.S.2d 807, 267 App.Div. 1080, ap¬ 


peal denied 22 N.B.2d 874, 281 N.Y. 

886 . 

Contract famishing consideration 
Contract made to provide consider¬ 
ation for gambling transaction is not 
! enforceable.—Walker v. Walbridge, 
271 N.Y.S. 473, 151 Mlsc. 329. 

Iiosses suffer^ on behalf of another 
Where plaintiff, whose credit with 
a broker was good, carried on illegal 
deals in futures for defendant’s ben¬ 
efit, he was in pari delicto with de¬ 
fendant, and had no cause of action 
for losses suffered on defendant’s be¬ 
half.—^Bruce v. Ford, 199 N.W. 26, 
1122 Neb. 227. 

74. Ill,—^Lurton v. Gilliam, 2 Ill. 577, 
33 Am.D. 430. 

Kv'—^Heironimus v. Harris, 14 B.Mon. 

SIS- 

75. Ind.—^Maulsby v. Wolf, 14 Ind. 
457. 

N.H.—Winchester v. Nutter, 52 N.H. 
507, 13 Am.B. 93. 

76. Iowa.—David v. Ransom, 1 
Greene 383. 

27 C.J. p 1067 note 36. 

77. Mo.—St. Louis Pair Ass'n v. 
Carmody, 52 S.W. 365, 151 Mo. 566, 
74 Am.S.R. 571. 

27 C.J. p 1067 note 37. 

78. Ill.—^Biegler v. Merchants' Loan 
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& Trust Co., 46 K.E. 612, 164 Ill. 
197, affirmed 62 IlI.App. 560. 

27 C.J. p 1068 note 38. 

75. Ind.—Cummings v. Henry, 10 
Ind. 109. 

80. Mass.—Harris v. Woodruff, 124 
Mass. 205, 26 Am.R. 658. 

27 C.J. p 1068 note 40. 

81- Tex.—City of Dallas v, George, 
Civ.App., 167 S.W.2d 987, afllrmed. 
Sup., 169 S.W.2d 473, 

82. S.D.—Ferguson v, Yunt, 82 N.W. 
509, 13 S.D. 120. 

27 C.J. p 1069 note 66. 

83. Iowa.—^Himmelman v. Pecant, 
110 N.W. 919, 133 Iowa 603. 

27 C.J. p 1069 note 66. 

84. Mo.—Michael v. Bacon, 49 Mo. 
474. 8 Am.R. 138* 

27 C.J. p 1069 note 59. 

85. Colo.—Denver Park & Amuse¬ 
ment Co. V. Kirchhof, 3 P.2d 411, 
413, 89 Colo. 399, quoting Corpus 
Juris. 

Iowa.—Lipault Co. v. Iowa Novelty 
Co., 204 N.W. 252—Brunswick & 
Balke Co. v. Valleau, 60 Iowa 120, 
32 Am.R. 119. 

27 C.J. p 1069 note 60. 

Bxnployee's oompensation 

Employee could not recover pay¬ 
ment for services rendered employer 
in conduct of illegal gambling busi- 
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ever, where one furnishes labor or materials which 
are in fact to be used in furtherance of gambling, 
without knowledge that they are to be so used, he 
can recover for the value thereof and where the 
labor or material furnished is of such a character 
that it might or might not be used for gambling, a 
recovery for its value is usually allowed.*^ 

Sale of gambling devices. Recovery of the pur¬ 
chase price from the buyer has been denied where 
an article is designed and manufactured to be used 
exclusively for gambling purposes, and the seller 
knows it;’SS and where articles capable of a law¬ 
ful and of an unlawful use are sold to one known 
by the seller to be a gambler, he will- be charged 
with knowledge that the buyer does not intend to 
use them for the lawful purpose.^^ However, it 
has also been held that to invalidate a sale on the 
ground that the article sold is a gambling device 
something more is required than the mere knowl¬ 
edge of the seller that the buyer intends to use it 
for gambling, the seller being required to do some¬ 
thing to promote the buyer’s unlawful scheme 
but if the seller goes beyond the act and purpose of 
making a sale, and in'making it actively and pur¬ 
posely participates in the promotion of the illegal 


use, he becomes particeps criminis, and cannot re¬ 
cover on the contract of sale.^i 

§ 21. Obligations and Securities for Gam¬ 
bling Consideration 

Obligations and securities given for gambling con¬ 
siderations are void, as are renewals of such securities. 

In general, obligations and securities given for 
gambling considerations are void;®^ and renewals 
of such instruments have no more validity than the 
originals.®'^ 

§ 22. - Commercial Paper 

Negotiable paper given for a wagering consideration 
is void as to the original parties and purchasers with 
notice. The indorsement of a negotiable instrument to 
pay a gambling debt does not make the indorsee a holder 
in due course, and passes no title as between the par¬ 
ties. 

In accordance with the rules governing the va¬ 
lidity of negotiable instruments given for illegal 
consideration, see Bills and Notes §§ 154-157, 501- 
505, where by statute gambling is illegal, negotiable 
paper given for a wagering consideration is void as 
between the original parties and in the hands of 
purchasers with notice.^ Moreover, where a bill 


ness.—^LeaJhy y. Hackett, K.I., 163 A. 
542. 

Plaintiff’s case apparently lawful 

In action to recover value of goods 
delivered to be sold on commission, 
where seller was 'party to purpose 
to dispose of them by eamblingr de¬ 
vice, it cannot recover value of goods 
irrespective of ability to prove case 
without resort to unlawful feature. 
—^Hafale v. Canfield Mfg. Co., Tex. 
Civ.App., 268 S.W. 986. 

86. Iowa.—Lipault Co. v. Iowa Nov¬ 
elty Co., 204 N.W. 252. 

27 C.J. p 1069 note 67. 

87. Iowa.—Brunswick & Balke Co. 
V. Valleau, 60 Iowa 120, 32 Am.R. 
119. 

27 C.J. p 1069 note 58. 

88. Tex.—Ohlsen v. Wilson, 71 S.W. 
768, 31 Tex.Civ.App. 178. 

Knowledge of seller 

Manufacturer of games, used at 
lodge circus for gaming purposes, 
with knowledge of committee chair¬ 
man, authorized by manufacturer to 
assent to request of officer of another 
lodge to release goods to him for like 
use, was disqualified, as matter of 
law, to sue latter lodge for value of 
unused merchandise not returned.— 
Advance Whip & Novelty Co. v. Be¬ 
nevolent Protective Order of Elks 
of Montpelier, 170 A, 96, 106 Vt. 73. 
Punch boards and merchandise 

(1) Seller could not recover price 
of ostensible checkerboards, actually 
“punch boards,** whose only practical 


use was for gambling.—^Hatton v. 
Casey, 178 N.E. 303, 93 Ind.App. 336. 

(2) Company selling packages con¬ 
taining merchandise and punch 
boards to one known to be operating 
a punch board business cannot recov¬ 
er the purchase price of the pack¬ 
ages. 

Ohio.—George v. Wm. C. Johnson 
Candy Co., 19 Ohio App. 137. 

Tex.—Hafale v. Canfield Mfg. Co., 
Civ.App., 268 S.W. 986. 

(3) In Iowa, where a punch board 
is expressly mentioned as a gambling 
device in a statute prohibiting pos¬ 
session of such devices, it has been 
held that a seller cannot recover for 
purchase price of merchandise sold 
to be used as prizes on punch board, 
punch board being delivered to buyer 
with merchandise.—Parker-Oordon 
Importing Co. ’ v. Benakis, 238 N.W. 
611, 213 Iowa 136. 

(4) Prior to such statute. It was 
held that such merchandise and 
punch boards were not necessarily 
gambling devices and seller could 
recover unless it was shown that he 
knew of the unlawful purpose.—^Li- 
pault Co. V. Iowa Novelty Co., Iowa, 
204 N.W. 262. 

89. III.—Mills Novelty Co. v. King, 
174 llLApp. 669. 

90- Colo.—Rose v. Mitchell, 6 Colo. 

102, 45 Am.R. 620. 

27 C.J. p 1069 note 61. 

91. Ala.—^Kuhl V. M. Gaily TJniver- 
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sal Press Co.', 26 So. 536, 123 Ala. 
462, 82 Am.S.R. 136. 

27 C.J. p 1069 note 62. 

92. m.—Riordon v. McCabe, 173 N. 
E. 660, 341 Ill. 506, 83 A.Li.R. 512, 
affirming 264 Ill.App. 177. 

N.J.—Fisher v. Brehm, 126 A. 444, 
100 N.J.Law 341, 37 A.L..R. 696. 
Okl.—Smithson v. Love, 270 P. 23, 
132 Okl. 214. 

27 C.J. p 1069 note 68. 

OoxLsideration in form of loan, 

Under statute to the effect that 
contracts based on gambling consid¬ 
eration are void, mortgage securing 
note founded on gambling considera¬ 
tion, although in form of cash loan, 
is void.—^Alabama Bank & Trust Co. 
V. Jones, 104 So. 785, 213 Ala. 398. 

Pledge consideration for which was 
cancellation of check given for gam¬ 
bling debt, is void.—^Hall v. McCand- 
less, 14 Tenn.App. 628. 

S^lement, by deed of tnurt, of 
unlawful transactions in cotton and 
grain futures was held unenforceable. 
—Finley v. Stripling, Tex.Civ.App., 
16 S.W.2d 711. 

93. Cal.—Union Collection Co. v. 
Buckman, 88 P. 708, 150 Cal. 169, 
119 Am.S.R. 164, 9 L.R.A.,N.S., 668, 
11 Ann.Cas. 609. 

27 C.J. p 1070 note 69. 

94. IlL—^Riordon v. McCabe, 173 N. 
E. 660, 341 Ill. 506, 83 A.L.R. 612, 
affirming 264 Ill.App. 177—^Weiss v. 
Schachter, 276 Ill.App. 26. 

Ky.—^Petty v. Fuqua, 10 Ky.Op. 274. 
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or note is given in part for a gambling considera¬ 
tion it is wholly void,^5 unless the legal part can be 
separated from the illegal part, in which event such 
bill or note may be upheld in so far as its consid¬ 
eration is legal, and declared void in so far as its 
consideration is illegal.^® However, a note given 
in a distinct transaction, for a new or independent 
consideration, cannot be defeated, where no part 
of the gambling transaction entered into, or formed 
any basis for, the contract involved in the giving 
of the note.®7 

Indorsement and transfer by loser. It is the rule, 
as stated in Corpus Juris, which has been quoted 
and cited with approval, that an indorsement and 
delivery of negotiable paper to pay a gambling debt 
do not make the indorsee a holder in due course, 
and no title passes between the immediate par¬ 
ties.®® Such transfer is as invalid as the giving 


of the loser’s own obligation;®® and the defense of 
illegality is available to the maker and other par¬ 
ties prior to the transfer,^ although there is some 
authority to the contrary.® The defense of gam¬ 
bling is also available where the instrument has 
passed into the hands of a transferee without val¬ 
ue® or to a person who was cognizant of the facts.** 

Bank's refusal to honor checks. It has been held 
that a bank cannot refuse to honor checks because 
they have been given on a gambling consideration.® 

§ 23. -Judgments 

In general, a Judgment on a gambling contract pro¬ 
hibited by statute is void. 

In general, a judgment taken on a gambling con¬ 
tract prohibited by statute is void;® and this is so 
under statutes to that effect.^ However, it has been 
held that such statute is limited to judgments by 


La.—Ba^gnerls v. Smoot, 106 So. 561, 
159 Lia. 1049—Russo v. Russo, 5 
Lia.App. 566. 

Mo.—MeVean v. Wehmeler, 256 S.W. 

1085, 215 Mo.App. 687. 

N.J.—Fisher v. Brehm, 126 A. 444, 
100 N.J.Law 341, 37 A.Ij.R 695. 
N.Y.—^Katz v. Bleber, 3194 N.T.S. 103. 
j^r.C.—Moore v. Schwartz, 142 S.E. 
772, 195 N.C. 649—Wachovia Bank 
Sc Trust Co. V. Crafton, 107 S.E. 
316, 181 N.C. 404, 16 A.L.R. 1375. 
Okl.—Brlnley v. Williams, 114 P.2d 
463, 464, 189 Okl. 183, citing Corpus 
Juris—Smithson t. Love, 270 P. 23, 
132 OkL 214. 

Tex.—Ware v. Burleson, Civ.App„ 41 
S.W.2d 338, error refused. 

27 C.jr. p 1070 note 70. 

As against innocent holder see Bills 
and Notes § 602 c. 

Renewal notes 

• Notes issued in renewal of notes 
originally issued for a wagering con¬ 
sideration are void.—^Baltimore Trust 
Co. V. Stanton, 142 S.E. 716, 144 S.C. 
490—27 C.J. p 1070 note 69 [aj. 

Comproxnise agrreement 

In action on cognovit note given 
pursuant to court order in compro¬ 
mise agreement in suit on note ob¬ 
tained for dismissal of action based 
on alleged gambling transaction 
maker could not set up defense under 
statute making a gambling contract 
void, since cognovit note was not 
tainted with the alleged gambling 
transaction.—McGill v. Miller, 27 N. 
B.2d 186, 63 Ohio App. 467—27 C.J. p 
1070 note 70 [c], 

XTote for marble machines 

A note which had been given as 
part of the purchase price for mar¬ 
ble machines, which were declared 
by statute to be gambling devices, 
and which were prohibited by penal 
statute, was unlawful and void, and 
no recovery thereon could be had.— 


Hamilton v. Cash. 91 P.2d 80, 185 Okl. 
249. 

Settlement of gambling accounts 
Where thirty members of club, in¬ 
cluding plaintiff and defendant, en¬ 
gaged at poker and dice games un¬ 
der plan whereby accounts between 
members were not liquidated until 
the end of the week and then'win¬ 
ners would collect from losers, wheth¬ 
er or not winners had participated 
in same games as losers, and. if a 
member should fail to pay his losses 
at the end of the week, cash received 
from losers who paid would be pro¬ 
rated among winners, and defendant 
could not pay his losses, and plain¬ 
tiff, instead of taking share of cash, 
took defendant's notes, plaintiff could 
not enforce payment of note, since it 
was given in settlement of a gam¬ 
bling transaction rather than in pay¬ 
ment of a loan, even though plaintiff 
may not have actually played against 
defendant.—^Keen v. Butterworth, La. 
App., 185 So. 37. 

95- La.—^Keen v. Butterworth, App., 
185 So. 37, 40, citing Corpus Juris. 
27 C.J. p 1071 note 72. 

96. La—Keen v. Butterworth, App., 
185 So. 37, 40, citing Corpus Jtiris. 

27 C.J. p 1071 note 73. 

97. Mo.—Stewart v. Hutchinson, 96 
S.W. 253, 120 Mo.App. 32. 

27 C.J. p 1071 note 74. 

98- La.—^Nielsen v. Planters Trust 
& Savings Bank of Opelousas, 164 
So. 613, 183 La 645, annulling, 
App., 161 So. 346. 

Okl.—Brinley v. Williams, 114 P.2d 
463, 464, 189 Okl. 183, quoting Cor¬ 
pus Juris. 

Tenn.—^Winecoff Operating Co. v. Pi¬ 
oneer Bank, 165 S.W.2d 585, 588, 
quoting Corpus Juris. 

27 C.J. p 1073 note 85. 

99. Okl.—^Brinley v. Williams, 114 P. 
2d 463, 189 Okl. 183. 
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L Mass.—^Haller v. Workingmen's 
Co-op. Bank, 160 N.B. 324, 163 
Mass. 37, 56 A.L.R. 1320. 

Miss.—Holmann v. Ringo, 36 Miss. 
690. 

The basis of the rule is that law 
will not lend its aid to transaction 
in violation of law, particularly to 
participant therein.—Brinley v. Wil¬ 
liams, 114 P.2d 463, 189 Okl. 183. 

As to certificate of deposit, bank 
issuing certificate may avail itself 
of defense of Illegality of indorse¬ 
ment for gambling.—Thomas v. 
Believille First Nat- Bank, 72 N.B. 
801, 213 Ill. 261. 

2. Tex.—Reynolds v. Gregg, Civ. 
App., 258 S.W. 1088. 

27 C.J. p 1073 note 90. 

A statute providing that an assign¬ 
ment or indorsement of a security 
for a gaming consideration shall not 
affect the defense of the person ex¬ 
ecuting it has been held not to in¬ 
clude drafts which are issued on a 
valid consideration and indorsed to 
another.—Rumping v. Arkansas Nat. 
Bank, 180 S.W. 749, 121 Ark. 202, 

3. III.—^Pearce v. Foote, 113 IlL 228, 
55 Am.R. 414. 

27 C.J. p 1073 note 87. 

As against innocent holder see Bills 
and Notes § 502 c. 

4. Mo.—Williams v. Wall, 60 Mo. 
318. 

N.Y.—Hurley v. Union Trust Co. of 
Rochester, 280 N.Y.S, 474, 244 App. 
Div. 590. 

5. Cal.—McCord v. State Nat. Bank, 
81 P. 61, 96 Cal. 197. 

27 aj, p 1071 note 75. 

a Ill.—Brelsford v. StoU, 26 N.B.2d 
159, 304 XlLApp. 222. 

7. N.C.—Randolph v. Heath, 88 as. 

731, 171 N.C. 383. 

27 C.J. p 1073 note 96. 
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confession or by consent, and that other judgments 
are not void.^ 

§ 24i Conveyances 

Generally, conveyances of land or personalty for a 
gaming consideration are void. Authorities differ as to 
the effect of a subsequent transfer to an Innocent holder. 

Generally a conveyance of, or contract to convey, 
land made on a gaming consideration is void.® 
However, while it has been held, under statute to 
that effect, that such a conveyance is invalid even 
against an innocent holder for value,^® it has also 
been held that an exception will be made in the 
case of a bona fide purchaser for value.^^ 

While under some statutes, so providing, a deed 
or mortgage made on a wagering consideration 
vests no title in the grantee or mortgagee, but vests 
title in the persons who would have been the heirs 
of the grantor or mortgagor had he died immedi¬ 
ately on the execution of the instrument,^® under 
statutes rendering the gambling transaction illegal 
or void, and containing no such provision, the ti 
tie remains in the grantor.^® 

Conveyances of chattels. Under statutes declar¬ 
ing conveyances of goods lost at gaming void, it has 
been held that a bill of sale of goods lost at gaming 
is absolutely void,!-^ and that its assignment with¬ 
out actual delivery of the goods is no consideration 
for a note or check but that it is otherwise if the 
possession of the goods is actually delivered and 
there is a new contract untainted by gaming.^® 


§ 25. Loans 

The right to recover loans made in connection 
with gambling transactions, and the validity of se¬ 
curities given therefor, are considered, with respect 
to loans for gambling purposes, infra § 26, with re¬ 
spect to loans to pay gambling losses, infra § 27, 
and with respect to statutes specifically applicable 
to loans made in connection with gambling transac¬ 
tions, infra § 28. 

Examine Pocket Parts for later cases. 

§ 26. -For Gambling Purposes 

Money loaned and used for the purpose of Illegal 
gaming cannot be recovered, at least, according to some 
authorities, where the lender, in addition to lending the 
money, aids the borrower in such use thereof; and the 
validity of securities for such loans depends . on the 
validity of the loans. 

Many authorities hold that money loaned for the 
express purpose of gaming in a manner prohibited 
by law, as- where the understanding between bor¬ 
rower and lender was that the money should be used 
for gambling, cannot be recovered.'!’^ However, ac¬ 
cording to other authorities the mere knowledge of 
the lender that the borrower intends to use the mon¬ 
ey for gambling will not prevent its recovery 
but, in order to defeat a recovery, it must appear 
that the lender did something, in addition to lend¬ 
ing the money, to aid the borrower in carrying in¬ 
to effect his unlawful design.^® Whatever the rule 
may be, the lender's ignorance of the borrower’s 
gambling intent will relieve the contract of this 
particular vice.®® 

Loans not used for gambling. Where the loan 


8. N.C.—Teague v. Perry, 64 N.C. 
39. 

9. Tex.—Sanger v. Putch, Civ.App,, 
208 S.W. 681. 

27 C.J. p 1074 note 98. 

10. Ill.—International Bank v. Van- 
kirk, 39 Ill.App. 23. 

27 C.J. p 1074 note 99 [a]. 

11. U.S.—Ridgeway v. Underwood, 

N.J., 20 P.Cas.No.11,815, 4 Waah.C. 
C 129 ' 

27 C.J.' p 1074 note 99. 

12. lsr.J.— Fisher v. Brehm, 126 A. 
444, 100 N.J.Law 841, 87 A.L..R. 
695. 

27 C.J. p 1074 note 1. 

13. Cal.—Cashman v. Root, 26 P. 
883, 89 Cal. 373, 23 Am.S.R. 482, 12 
L.R.A 611. 

27 C.J. p 1074 note 2. 

14. S.C.—Willis V. Hockaday, 28 S. 
C.L. 379, 40 Am.D. 606. 

27 C.J. p 1074 note 4. 

A pledge of personal property giv¬ 
en in consideration of the cancella- 
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tion of a check given for a gambling 
debt is invalid.—^Hall v. McCandless, 
14 Tenn.App. 528. 

15. S.C.--Willis V. Hockaday, 28 S. 
aii. 379, 40 Am.D. 606. 

16. S.C.—^Willis V. Hockaday, supra. 

17. Ark.—Singley v. Norman, 160 S. 
W.2d 947, 202 Ark. 632. 

Mo.—Earnhardt v. Strickland, App., 
8 S.W.2d 1079—^Lokey v. Rudy- 
Patrick Seed Co. of Kansas City, 
App„ 285 S.W. 1028. 

Mont.—^Whorley v. Patton-Kjose Co., 
6 P.2d 210, 90 Mont. 461. 

N.T.—-Chapin v. Austin, 390 N.T.S. 

932, 165 Misc. 414. 

27 C.J. p 1074 notes 9, 10. 
la Ga.—^Allen v. Sams, 120 S.E. 808, 
31 Ga.App. 405. 

Ill.—Israel v. Selman, 263 Ill.App. 
351. 

Pa.—Joffe v. Miller, 10 Pa.Dist. A Co. 

288, 7 WasbuCo. 131. 

Tex.—Perkins v. Nevlll, Com.App., 
58 S.W. 2d 50, reversing Nevlll v. 
Perkins. Civ.App.. 40 S.W.2d 861. 

27 C.J. p 1074 note 11. 

9 ? 


19. Ga.—^Allen v. Sams, 120 S.E. 808, 
31 Ga.App. 405. 

Ill.—^Israel v. Selman, 263 Ill.App. 
351. 

Pa.—Joffe V. Miller, 10 Pa.Dist. & Co. 

288, 7 Wash.Co. 131. 

27 C.J. p 1076 note 12. 

lender’s intention or expectation 
The mere fact that the lender in¬ 
tends or expects that the loan will 
be repaid with money acquired by 
the borrower through gambling does 
not invalidate the loan contract— 
Perkins v. Nevill, Tex.Com.App., 58 
S.W.2d 60, reversing Nevlll v, Per¬ 
kins, Civ.App., 40 S.W.2d 861. 

20 . U.S.—^Armstrong v. American 
Exch. Nat Bank. Ohio, 10 S.Ct 460, 
133 U.S. 433, 33 UBd. 747. 

Va.—Citizens* Nat Bank v, McDon¬ 
ald, 83 S.E. 889, 116 Va. 834. 

Mere suspicion that lender would 
use the loan for gambling is not suf¬ 
ficient to defeat its recovery.—^Pohl- 
man v. Bretz, 153 N.EL 139, 20 Ohio 
App. 273. 
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was not iised for gambling purposes, it may be re¬ 
covered and, to the ex:tent that a loan is not so 
used, it may be recovered.22 It has been held that, 
even if the lender participates in the purposes of 
the borrower, he may recover the money of the bor¬ 
rower, if demanded before it has been actually 
used.23 

Securities. When money loaned to be used in 
gambling cannot be recovered, securities given 
therefor are voidM Conversely, when the loan 
may be recovered, securities g^ven therefor are val- 
id.25 It has been held that a security given on a 
loan of money for gambling purposes but not so 
used by the borrower may be enforceable.^® 

§ 27. -To Pay Losses 

In the abeance of statute, loans made In good faith 
to a loser to pay his gambling losses may be recovered, 
even though the lender knew the purpose of the loan; 
and payments at the loser's request In discharge of such 
debts are similarly recoverable. Securities given for 
such loans are enforceable. 

Except in so far as the rule is affected by stat¬ 
ute, see infra § 28, ordinarily money loaned to the 
loser to pay his gambling losses may be recovered, 
even though the lender knew for what purpose the 
money was to be used;^^ and securities given for 
such loans are enforceable.-^® However, the lend¬ 


ing must not be a device of one of the parties to the 
contract to enable the winner to sue the loser for 
his losses, for the law pierces disguises of this sort, 
and will not allow the winner to recover from the 
loser by a subterfuge.®® 

Payments to winner at loser^s request. Moneys 
paid out at the request of the loser in discharge of 
a gambling debt may ordinarily be recovered by the 
payor,®® and securities given by the loser to the 
payor are accordingly enforceable by the latter.®! 

§ 28. - Under Statutes 

Under statutes to that effect, loans, and securities 
given therefor, to be used for gambling, with the lender's 
knowledge, or for the payment of gambling losses, are 
invajid and not recoverable. Under some statutes loans 
for payment of losses are recoverable where the lender 
did not participate in the gambling transaction. 

In some jurisdictions, under provisions to that 
effect in statutes specifically relating to loans in 
connection with gambling transactions, loans, and 
securities given therefor, to be used for gambling, 
with the lender’s knowledge,®® or to be used for the 
payment of debts incurred at gambling,®® are in¬ 
valid and cannot be recovered. Under some of 
these statutes loans for the payment of gambling 
losses may be recovered, where the lender in no 
wise participates in the gambling transaction.®^ 


21 . Ark.—Slnerley v. Norman, IBO S. 
W.2d 947, 202 Ark. 5S2. 

Ximdex's lAteiitioii. 

Where broker's loan was used for 
valid transactions by broker on be¬ 
half of principal, It was immaterial 
that the broker advanced the money 
with the intent of gambling: on the 
principal’s behalf.—Claiborne Com¬ 
mission Co. V. Stirlen, Mo.App., 262 
S.W. 887. 

22. Ga.—Allen v. Sams, 120 S.BI 808, 
81 Ga.App. 405. 

27 C.J. p 1074 note 9 [a]. 

28. Me.—^Tyler v. Carlisle, 9 A. 356, 
79 Ma 210, 1 Am.S.R. 301. 

XJ-tah.—^Dinkelspeel v. O’Day, 151 P- 
344, 47 Utah 18. 

24b Ark.—Singrley v. Norman, 160 
S.W.2d 947, 202 Ark. 582. 

Md.—^Farmers' Millingr & Grain Co. v. 

Umer, 184 A. 29, 151 Md. 48. 

Pa.—Joffe V. Miller, 10 Pa.Dlst. 8t Co- 
288, 7 Wash.Co. 131. 

Tex.—^McDaniel v. TulZls, Craigr Sc 
Co., Civ.App., 11 S.W.2d 208. 

27 C. J. p 1075 note 16. 

25. Ala .—Boger v. Jones Cotton Co., 
189 So. 737, 238 Ala. 180. 

27 CJ. p 1076 note 18. 


Grantors could not enjoin sale un¬ 
der power In security deed on grround 
that security deed moneys, lent gran¬ 
tors for Investment in syndicate 
dealing: in real estate options and ex¬ 
ecutory contracts with forfeiture pro¬ 
visions, were lent to be used in ”gram- 
bling: transaction.”—^Martin v. Citi¬ 
zens’ Bank of Marshallville. 171 S. 
E, 711, 177 Ga. 871. 

20- Utah.—^Dinkelspeel r. O'Day, 161 
P. 344, 47 Utah 18. 

27 CJ. p 1075 note 19, 

27, Lia.—^Brand v. Evans, 7 lia.App. 
205. 

Miss.—^Moritz V- Dumbley, 106 So. 
642, 644, 141 Miss. 453, citing: Cor. 
pus Jtuds. 

Mo.—^Bamhardt v. Strickland, App., 8 
8.W.2d 1079—^Dokey v. Rudy-Pat- 
rlck Seed Co. of Kansas City, App., 
285 S.W. 1028. 

Ohio.—^Pohlman v, Bretz, 163 N.B. 

139, 20 Ohio App. 273. 

27 C.J. p 1076 note 20. 

The test in determining: whether 
recovery should be allowed is wheth¬ 
er plaintiff requires any aid from the 
illegal transaction to establish his 
case,—McDaniel v. Tullis, Crai^ & 
Co., Tex,Clv.App., 11 S.W.2d 203. 

28, La.—Clemons v. Succession of 


; Johnson, 120 So. 664, 10 La.App. 
230. 

Tex.—McDaniel v. Tullla, Craig: & 
Co., Civ.App., XI S.W.2d 203. 

29. Mo.—Saunders v. Baker, 99 S, 
W. 51, 122 Mo.App. 294. 

27 CJ. p 1075 note 22. 

30. Miss.—Moritz v- Lumbley, 106 
So. 642, 644, 141 Miss. 453, citing 
Corpus Jtixls. 

27 C.J. p 1076 note 23. 

3L Miss.—Moritz v. Lumbley, su¬ 
pra, citing: Oorpus Whirls. 

27 C.J. p 1076 note 24, 

32. Ark.—Sing:Iey v. Norman, 160 S. 

W.2d 947, 202 Ark. 532. 

N.T.—Chapin v. Austin, 300 N.Y.S. 
982, 165 Misc. 414—Qawrys v. Pap¬ 
ke, 263 N.T.S. 519, 147 Mlsc. 639. 
27 C.J, p 1076 note 26. 

IBbenewml notes are within such 
statutes.—Kinker v. Aberera* 17*7 N. 
E. 645, 40 Ohio App. 43. 

38. Ky.—Phillips V. Green, 238 S.W. 
742, 194 Ky. 254, applying Indiana 
statute. 

27 C.J. p 1076 note 25. 

34. Ky.—Cooley v. Allen, 90 S.W. 
1048, 28 Ky.L. 982—^Enalish v. 

Touxig:^ 10 B.Mon. 14L 
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§ 29. In General 

A party to an Illegal gambling contract or transaction 
generally will not, in the absence of a statute providing 
for recovery or relief, be given the aid or assistance of a 
court to enforce the contract or a right or claim growing 
out of the contract or transaction. 

At common law parties to such gambling con¬ 
tracts as were authorized by law could enforce them 
like any other valid contracts:35 At present in sub¬ 
stantially all jurisdictions gambling contracts are 
treated as imenforceable;36 and generally, in the 
absence of a statute providing for recovery or re¬ 
lief, the court will not, at law^^ or in equity, see in¬ 
fra § 46, aid or assist either party to a gambling 
contract or transaction to enforce any right or 
claim against the other growing out of the con¬ 
tract or transaction,^^ but will leave the parties 
where they have placed themselves and the court 
finds them.39 Even though a party to an illegal 
betting contract seeks alleged rights against a third 
person, the court will not aid him where he must 
rely on the illegal contract.^® 

The rights of parties to gaming contracts which 
are allowed at common law or by statute depend 
on the performance or nonperformance of the terms 
and conditions of the contract,^! the happening or 
nonhappening of the contingency on whidi the bet 
or wager is made,^^ and the compliance with the 
rules of law prescribed for such contracts^*® and 
the customs peculiar thereto.**^ 


§ 30. Cheating and Fraud 

Where there was gambling accompanied by fraud 
or cheating, the winner cannot maintain an action at 
common law for his winnings; but there is a difference 
of opinion, both at common law and under statutes, as to 
whether the loser may recover money or property paid. 

At common law no action for winnings may be 
maintained by a winner who has won by cheating 
or fraud;^5 and this is true, although the fraud was 
committed by other persons and plaintiff was ig¬ 
norant thereof.^® If the loser has paid without 
knowledge of the fraud, he may recover back the 
money or property paid;^^ but he cannot recover 
where he voluntarily paid with knowledge of the 
facts and it has been asserted generally that the 
addition of fraud to a case of gambling does not 
alter the rule of the common law, stated infra § 
38, that losses through gambling cannot be recov¬ 
ered.^® It has been held, on the one hand, that the 
loser cannot recover where he was a party to a 
fraudulent combination to defeat the winner,®® and, 
on the other hand, that recovery is allowable al¬ 
though plaintiff thought, contrary to the actual fact, 
that he was participating in a scheme to defraud 
others, and all that he did operated solely to de¬ 
fraud himself.® 1 

In jurisdictions where there are statutes prohibit¬ 
ing gambling contracts, some courts still relieve 


35. XJ.S.—Grant v. Hamilton, C.C. 
Mich., 10 F.Ca8.No.5,695, 3 McLean 
100 . 

27 C.J. p 1076 note 27. 

36. XJ.S.—^Minter v. Federal Trade 
Commission, C.C.A., 102 F.2d 69, 
73, citlnsr Corpus Juris. 

Ark.—William W. Cohen & Co. v. Au¬ 
stin, 290 S.W. 579, 172 Ark. 723. 

Cal.—Schur v. Johnson, 38 P.2d 844, 
2 Cal.App.2d 680. 

Ill.—Brelsford v. Stoll, 26 N.E.2d 169, 
804 111.APP. 222. 

27 C.J. p 1079 note 68, p 1080 note 76. 

Invalidity of samblingr contracts and 
transactions see supra S 3. 

37. XJ.S.—^Richter v. Empire Trust 
Co., D.C.N.T., 20 F.Supp. 289. 

38. Ill.—^Brelsford v. Stoll, 26 N.B. 
2d 169, 304 I11.APP. 222. 

Ind.—^Vau£rhn v. Gllbota, 27 N.B.2d 
400, 108 Ind.App. 166. 

39. Cal.—Kyne v. Kyne, 106 P.2d 
620, 16 Cal.2d 436, piior opinion, 
App„ 98 P.2d 738. 

Conn.—Sofas v. McKee, 124 A. 380, 
100 Conn. 541. j 


HI.—Brelsford v. Stoll, 26 N.B.2d 169, 
304 IlLApp. 222. 

Effect of ille^rality of contracts gen¬ 
erally see Contracts 9 272. 

4a Cal.—^Kyne v, Kyne, 106 P.2d 
620, 16 Cal.2d 436, prior opinion, 
App., 98 P.2d 738. 

40. K.C.—Critcher v. Pannell, 6 N.a 

22 . 

27 C.J. p 1077 note 29 [a]-Cc]. 

42. Bleotioii. 

Where a bet is made on an elec¬ 
tion to be determined by the returns 
of all the parishes in the state and 
two parishes make no return, the 
bet is drawn.—^Montillet v. Shift, 4 
Mart,N.S., La., 83. 

BecisioiL of Jndipes of horse race in 
the absence of fraud should be treat¬ 
ed as final—Sweeney v. Snow, 1 Tex. 
ACiv.Cas. 5 728. 

43. XTeoesfdty of writing 

Under an old statute in North 
Carolina a horse racing contract weus 
required to be in writing, and parol 
evidence would not be admitted to 

99 


vary it.—^Arrington v. Culpepper, 5 
N.C. 297—27 C.J. p 1077 note 81 Ca]. 

44. N.C.— Tinnen v. AlUson, 4 N.a 
205. 

27 C.J. p 1077 note 82 [a], 

45. N.C.—Warden v. Plummer, 49 N. 
C. 524. 

27 C.J. p 1077 note 83. 

46. Tex.—^Bass v. Peevey, 22 Tex. 
295. 

47. N.C.— Webb v. Fulchire, 26 N.a 
485, 40 AmuB. 419. 

27 aj. p 1077 note 36. 

4a Tenn.—Whiteside, v. Tabb, Cooke 
388. 

49. Mass.—^Babcock v. Thompson, 8 
Pick. 446, 15 Am.D. 235. 

N.Y.—Landley v. Fischer, 236 N.T.S. 
368, 226 App.Div. 362. 

5a Cal.—Abbe v. Marr, 14 CaL 210. 
27 aJ. p 1077 note 87. 

61. U.S.—Stewart v. Wright, Mo., 
147 P. 321, 77 C.C.Al. 499, certiorari 
denied 27 S.Ct 777, 24)3 U.S. 590, 
61 L.Bd. 830. 
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against cheating as at common law.®® Other courts 
give no relief to the cheated loser unless he is en¬ 
titled to it independently of cheating.®® 

§ 31. Withdrawal or Repudiation 

Timely repudiation of a gambling contract or transac¬ 
tion by either party is permissible. 

Either party to a gaming contract or transaction 
may repudiate it before the money or property 
which he has deposited with the stakeholder has 
been turned over to the other party;^^ or at least 
before the happening of the event on which the 
wager was to be decided,^6 and, after a proper and 
timely notice to, or demand on, and refusal by, the 
stakeholder, may recover the amount of his deposit, 
as stated infra §§ 36, 39. However, an agent in 
whose name the contract is made has no power to 
repudiate the contract and the depositor’s credi¬ 
tors cannot rescind the wager without his assent 
unless he is insolvent or in embarrassed circum¬ 
stances.'®'^ 

§ 32. Rights to Property or Money Lost and 
Subsequently Acquired by Loser 

Under a statute permitting the loser to recover money 
or property lost at gaming, but not in the absence of 
such a statute, a loser who regains possession of money 
or property lost at gaming may retain it as against the 
winner and without liability to the winner on a contract 
for purchase of the property or note for payment of a 
loan of the money. 

In the absence of a statute permitting the loser 
to recover money or property lost at gaming, the 
loser of property at gaming, who actually pays or 
turns over the property to the winner and after¬ 
ward regains possession by a new contract of pur¬ 
chase on credit, cannot set up the illegality of the 
original consideration to defeat the rights of the 
winner acquired under the new contract of pur¬ 


chase;®® and it has been held that, where a person 
buys chips and loses them at gaming, and at the end 
of the game the winner loans him a smaller sum, a 
note therefor is valid. 

Under the construction given to statutes permit¬ 
ting the loser to recover money or property lost at 
gaming it has been held that, if a person loses spe¬ 
cific property at gaming, and afterward regains pos¬ 
session of it, he may retain it against the winner 
that, where there has been a purchase by the loser 
of the specific property lost, the illegality of the 
original transaction is sufficient to defeat the rights 
acquired by the winner under the new contract of 
purchase and that, where the specific money lost 
is returned to the loser and a note is given for the 
amount, the note is not collectable.®® 

§ 33. Under Contracts of Agency 

Rules of agency which would otherwise be con¬ 
trolling are not always deemed applicable In cases In¬ 
volving gambling contracts or transactions; but rights 
and liabilities as between principal and agent are not 
affected by the mere Intention of the principal to engage 
in gambling. 

Strictly speaking, it may be said that the law 
of agency does not apply to gambling contracts;®® 
and there is authority for the view that the agent 
in a gambling contract cannot be held liable in dam¬ 
ages for a breach of the instructions given him by 
his principal.®^ However, the agent may recover 
compensation for his services, where such services 
are not of such nature as to be necessarily part of 
the gambling scheme.®® Also, the agent is not al¬ 
lowed to retain the property of his principal intend¬ 
ed for gambling;®® and generally, in an action 
against him by his principal, the illegality of his 
principal's intention is no defense to his breach of 
trust.®*^ Where the principal has intrusted money 
to the agent to be used for gambling, he may, at any 


52. Mb.—Hobbs v. Boatright, 93 S, 
W. 934, 195 Mo. 693, 113 Am.S.R. 
709, 5 L..R.A.,N.S., 906. 

27 C.J. p 1077 note 39. 

53. Ga—Dancy v. Phelan, 10 S.E. 
205, 82 Ga 243. 

Me.—O’Brien v. Luques, 16 A. 304, 
81 Me. 46. 

Public policy forbids the court to 
assist plaintiff in an Investigation of 
the means and details incidental to 
unlawful gambling.—Bannon v. Hen¬ 
nessey, D.C.R.I., 281 F. 193. 

54u Ark.—Sicard v. Williams, 29 S. 

W.2d 673, 181 Ark. 1147. 

Tenn.—Clemmer Motor Co, v. Towler, 
165 S.W.2d 681. 

27 C.J. p 1084 note 42. 

55- Okl.—^Hilton v. Bailey, 149 P. 

863, 46 Okl. 769. I 

27 C.J. p 1079 note 71. | 


56. Ky.—Donahoe v. McDonald, 17 
S.W. 195, 92 Ky, 123. 

Pa—Reichly v. Maclay, 2 Watts & 
S. 59. 

57. N.H.—Clark v. Gibson, 12 N.H. 
386. 

53. Ala—Windham v. Childress, 7 
Ala 357. 

27 C,J. p 1077 note 41. 

53- Colo.—^Roberts v. Blair, 16 P, 
717, 11 Colo. 64. 

ea Tenn.—Stanford v. Howard, 52 
S.W. 140. 103 Tenn. 24, 76 Am.S.R. 
635—^Hutchison v. Edwards, Mart. 
& Y. 262, 

61- Ky.—Brittain v. Duling, 16 B. 
Mon. 138—Brown v. Watson, 6 B. 
Mon. 588. 

27 C.J. p 1078 note 44. 

62. Tenn.—Stanford v. Howard, 52 


S.W. 140, 103 Tenn. 24. 76 Am.S.R. 
635. 

S3, Utah.—Mexican International 

Banking Co. v, Lichtenstein, 37 P. 
674. 10 Utah 338. 

27 C..T. p 1078 note 46. 

Invalidity of ag.»ncy agrei'ment for 
unlawful act generally see Agency 
§ 12 . 

64. Md.—Burt v, Myor, 18 A. 796, 71 
Md. 467. 

65. Ind.—Higgins v. Miner, 1.3 Ind. 
346. 

Mass.—Harrhs v. Woodruff, 124 Ma.sn. 
205. 26 Am.R. 658. 

68- Iowa.—Munns v. Donovan 

Commn. Co., 91 N.W. 789, 117 Iowa 
516. 

27 C.J. p 10,78 note 47, 

67. Ga—Clarke v. Brown, 77 Oa. 

606. 4 Am.S.R. 98. 

27 C.J. p 1078 note 47. 
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time before it is so used, revoke the authority of the 
agent,or repudiate the direction to him,®^ and re¬ 
cover back the money 

Money won. The conflict of authority which ex¬ 
ists as to the right of the principal to recover from 
the agent money or property actually received by 
the agent for the principal as the fruits of an illegal 
contract or transaction generally, see Agency § 167, 
extends to cases involving money received on gam¬ 
bling contracts, it being held by one group of au¬ 
thorities that the agent is not bound to pay to his 
principal money received by him from the loser in 
a gambling contract for the use of his principal,^! 
and by another group that a recovery can be had 
in such cases.*^^ It has been held that a person into 
whose hands money, has been placed for the pur¬ 
pose of betting is not a guarantor, that all bets made 
by him for the owner will be paid by the parties 
who lost.'^^ 

Money lost to a third person on a bet made by the 
principal through the agent may not be recovered 


back by the principal from the agent under a stat¬ 
ute authorizing a loser to recover the money or 
property lost by him.*^^ 

Consignment contract. Under a contract where¬ 
by gambling devices and goods are consigned to an 
agent with the understanding that the title shall re¬ 
main in the principal, and the agent shall sell and 
account for the proceeds less commissions, it has 
been held that the principal is entitled to recover 
the goods unsold and the proceeds of sales in the 
hands of the agent.75 

§ 34. Right of Third Person to Set up Illegal¬ 
ity 

The Illegality of a gambling transaction cannot be set 
up by a third person. 

In accordance with the rule governing illegal con¬ 
tracts generally, see Contracts § 283, it has been 
held that the illegality of a gambling transaction 
cannot be invoked by third persons,*^® such as a 
bailee of money or property.^T 


2. Right to Reooveb Money or P&opertt 


§ 35. In General 

A party to an illegal gaming contract is not allowed 
recovery of profits or gains made in carrying out the 
contract; but he may recover money or property where 
his cause of action does not Involve the question of the 
validity of the contract. 

Subject to the exceptions hereafter to be noticed, 
the general rule is that a party to an illegal gaming 
contract cannot recover profits or gains made in the 
carrying out of such contract.*^^ While money or 
property may be recovered if such recovery can be 
had without reference to the validity of the trans¬ 
action and without causing the court to recognize or 
sanction the illegal transaction,^^ nevertheless the 
courts will not critically examine the details of a 
transaction to determine that the source of funds is 
technically disconnected with the procuring of a 


share thereof, where the effect of such determina¬ 
tion would be to restore the proceeds of gambling 
games and encourage a continued violation of the 
law.80 It has been held that, where money is paid 
by mistake, it may be recovered, although the deal¬ 
ings out of which the transaction grew were gam¬ 
bling contracts.®^ An action by a bookmaker’s 
bankruptcy trustee for restitution of sums paid to 
the owner of a race track for the latter’s consent 
to the operations of the bookmaker has been held 

not maintainable.S2 

§ 36. Before Wager Decided 

Either party to a gaming contract or transaction may 
recover back the money or property which he has de¬ 
posited thereunder where he has repudiated the contract 


68. N.T.—^Kohler v. Rosenthal, 120 
N.T.S. 826, 136 App.Div. 488. 

69. HI.—Kearney v. Webb, 116 N.B. 
844, 278 III. 17, 3 A.L..R. 1631. 

70. Ill.—Kearney v. Webb, supra. 
N.T.—^Kohler v. Rosenthal, 120 N.Y. 

S. 825, 136 App.IMv. 438. 

71. Md.—Burt v. Myer, 18 A. 796, 
71 Md. 467. 

27 C.J. p 1078 note 60. 

72. Tex.—Heidenhelmer v. Beer, Civ. 
App., 165 S.W. 862. 

27 C.J. p 1078 note 61. 

73. N.Y.—Kohler v. Rosenthal, 120 
N.T.S. 826, 135 App.Div. 438. 

74. Mo.—CafCerata v. Clinnochlo, 
App., 222 S.W. 867. 


75. N.C.—Tale Jewelry Co. v. Joy¬ 
ner, 76 S.E. 993, 169 N.C. 644. 

76. Ind.—^Nave v. Wilson, 88 N.B. 
876, 12 Ind.App. 38. 

27 C.J. p 1079 note 65. 

77. Ark.—^Perkins v. Clemm, 23 Ark. 
221 

27 C.J. p 1079 note 66. 

Corpus Juris text was cited, but 
held inapplicable, in a case where 
there was no bailment.—^Kyne v. 
Kyne, 106 P.2d 620, 622, 16 Cal.2d 
436, prior opinion, App., 98 P.2d 738. 

78. N.T.—Bamman v. Erickson, 41 
N.E.2d 920, 288 N.T. 138, 141 A.Ii. 
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R. 938, reversing 30 N.Y.S.2d 636, 
262 App.Div. 648. 

27 C.J. p 1079 note 68. 

79- La.—^Nielsen v. Planters' -Trust 
&, Savings Bank of Opelousas, 164 
So. 613, 183 La. 645, annulling, 
App., 161 So. 346. 

Miss.—^Moritz v. Lumbley, 106 So. 
642, 644, 141 Miss. 453, citing Cor¬ 
pus Juris. 

27 C.J. p 1079 note 69. 

80. Cal.—^Asher v. Johnson, 79 P.2d 
467, 26 Cal.App.2d 403. 

81. Miss.—^Adler v. Searles, 38 So. 
209, 86 Miss. 406. 

82. N.Y.—^Andrews v. Empire City 
Racing Ass’n, 9 N.T.S.2d 987, 170 
Idisc. 338. 
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or transaction before the happening of the event on 
which the wager was to be decided. 

The general rule is that either party to a gaming 
contract or transaction may repudiate it, see supra 
§ 31, and recover back money or property deposited 
by him thereunder, at any time before the happen¬ 
ing of the event on which the wager was to be de¬ 
cided,or where by the happening of other events 
the wager can never be decided.^ However, it has 
been held that, where the act of making the wager 
is made a criminal offense by statute, no recovery 
can be had.^s seems that the agent in whose 
name the contract is made has no power to repudi¬ 
ate the contract, see supra § 31, and recover the 
stake;*® but recovery may be had by the owner of 
misappropriated funds.Where recovery is per¬ 
mitted, it may be had from the stakeholder** or 
from any other person with whom the money or 
property was deposited.*® If the deposit was made 
with the opposite party, recovery may be had from 
him.®® 

In the absence of a demand on him by either 
party, it is the right and duty of the stakeholder ei¬ 
ther to retain the stake until the event occurs®^ or 
to refuse to act as stakeholder, and to return the 
stakes to the respective depositors.®* 

§ 37. After Wager Decided 

The recovery of what has been won at gaming or on 
bets is in some states regulated by statute. 

Where it is applicable, a statute precluding an ac¬ 
tion for the payment of what has been won at gam¬ 


ing or by a bet will be accorded effect ;®* but, where 
an exception to such a statute is applicable, effect 
will be given to the exception.®^ 

§ 38. — From Opposite Party 

An action to recover the amount of his winnings in 
an illegal gambling transaction Is not maintainable by the 
winner against the loser nor, except as provided by stat¬ 
ute, Is an action maintainable by the loser or his repre¬ 
sentatives against the winner to recover the money or 
property lost. 

Since at present substantially all jurisdictions 
treat gambling contracts as unenforceable, see supra 
§ 29, the winner of an illegal wager can maintain 
no action against the loser to recover the money or 
property won;®* and the winner is not allowed to 
set off his winnings against a valid claim of the 
loser.®® So, also, at common law, and in the ab¬ 
sence of a statute providing a remedy, money or 
property lost in a gaming transaction and voluntar¬ 
ily paid over by the loser cannot be recovered by 
him from the winner,®7 unless it was unfairly 
turned over to the winner after notice to the stake¬ 
holder not to pay it over to the winner and notice 
to the winner not to receive it,®* or unless prevent¬ 
ing recovery would be detrimental to public mor¬ 
als,®® as where the money or property was won by 
cheating and paid by the loser without knowledge 
of the fraud, see supra § 30. Under the statutes of 
many jurisdictions, however, there may be a recov¬ 
ery by the loser from the winner of money or prop- 


83. U.S.—^Wright V. Stewart, C.C. 
Mo., 130 F. 906, affirmed 147 F. 821, 
77 C.C.A. 499, certiorari denied 27 
S.Ct. 777, 203 U.S. 690, 61 L-Ed. 330. 

27 C.J. p 1079 note 71. 

84. Ga.—^Alford v. Burke, 21 Ga. 46, 
68 Am.D. 449. 

27 C.J. p 1080 note 72. 

85. S.D.—Kelley v. Dirks, 167 N.W. 
724, 40 S.D. 453. 

27 C.J. p 1080 note 73. 

8a Ky.—^Donahoe v. McI>onald, 17 S. 

W. 196, 92 Ky. 128. 

Po.—^Reichly v. Maclay, 2 Watts & S. 
69. 

87. N.T.—^Newhall v. Kemer, 230 
N.Y.S. 319, 132 Misc. 760. 

88. N.T.—^Newhall v. Kemer, supra. 
27 C.J. p 1079 note 71. 

89. N.T.—^Newhall v. Kemer, supra. 
98. Or.—^Willis v. Hoover, 9 Or, 418. 

91. Ala.—Lewis v. Bmton, 74 Ala. 
817, 49 Am.R. 816. 

Ill.—^Brewer v. Gobble, 32 IlLApp. 
115. 

92. Mo.—^Hayden v. Little, 86 Mo. 

4X8. 


93. La.—Guiterez v. Bsteves, 88 So. 
647, 149 La. 43. 

94. La.—^Bain v. Grillot, 6 La.App. 
825. 

96. U.S.—MInter v. Federal Trade 
Commission, C.C.A., 102 F.2d 69. 
Cal.—Kyne v. Kyne, 106 P.2d 620, 16 
Cal.2d 436, prior opinion, App., 98 
P.2d 738. 

La.—^Nielseri v. Planters' Tmst St 
Savingrs Bank of Opelousas, 164 So. 
613, 183 La. 646, annulling:, App., 
161 So. 346—Stewart Bros. v. Bee¬ 
son, 148 So. 70S, 177 La. 643—Gui¬ 
terez V. Esieves, 88 So. 547, 149 La. 
43. 

N.T.—Bamman v. Erickson, 41 N.B.2d 
920, 288 N.T. 138, 141 A.L.3EI. 938, 
reversing: 30 N.T.S.2d 636, 262 App. 
Div. 648—Gawrys v. Papke, 263 
N.T.S. 619, 147 Misc. 639. 

Ohio.—^Hobing: v. Enquirer Co., 2 
Ohio N.P.,N.S., 205. 

27 C.X p 1080 note 76. 

Aottom on oheok 

In an action by a payee of checks 
agralnst the drawer to recover money 
advanced for the checks, where de¬ 
fendant g;ave the checks to plaintiff 
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for money which defendant after¬ 
ward lost to plaintiff in grambling:, 
judgrment for defendant wa.<» proper. 
—Garza v. Richmond, Tex.Civ.App., 
249 S.W. 889. 

98, Ala.—^Foreman v. Hardwick, 10 
Ala. 316. 

Pa.—Waters v. Hixenbaugrh, 25 Pa. 
131. 

Set-off of winningrs In suit to recover 
money or property lost see infra 
§ 41. 

97. U.S.—^Richter v. Empire Trust 
Co., D.C.N.T., 20 P.Supp. 289. 
Conn.—Sofas v. McKee, 124 A. 380, 
100 Conn. 541. 

Minn.—Gilbert v. Berkheiser, 196 N. 

W. 663, 167 Minn. 491. 

N.T.—Landley v. Fischer, 235 N.T. 

S. 368, 226 App.Div. 352. 

Or.—^Mozorosky v. Hurlburt, 211 P. 

893, 106 Or. 274. 

27 aj. p 1080 note 78, 

sa Ind.—^Morris v. Philpot, 11 Ind. 
447. 

27 ax p 1081 note 79. 

sa Mo.—^Hobbs V, Boatrig:ht, 93 8. 
W. 934. 196 Mo. 693, 113 AiruaR. 
709, 5 L.R.A.,N.a» 906. 
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erty lost in a gambling transaction^ at one time or 
sitting ;2 but, of course, such a statute does not ap¬ 
ply where the transaction involved is not a gfam- 
bling transaction.® The right of recovery is some¬ 
times limited to particular kinds of property,^ to 
money paid without suit,® or to money or property 
lost in particular kinds of gambling transactions.® 
Thus in some jurisdictions the statute does not ap¬ 
ply to money or property lost and paid on an elec¬ 
tion bet;7 but in others it does.® The statutes have 
been applied to money or property lost and paid on 
horse races.® Some statutes preclude a recovery 
where the loser has volimtarily paid what he lost.^® 

Persons entitled to recover under statutes* The 
person entitled, under the various statutes, to recov¬ 
er money or property lost at gaming may be the 
actual better and loser of the money or property,^^ 
or his assignee,12 personal representative,!® or cred¬ 
itor,!^ or the receiver of his property in proceedings 
supplementary to execution;!® or, if any of these 
persons fails to sue within the prescribed time, the 
wife of the loser may sue,!® or any person may 
sue!"^ for the use of the loser’s wife and children or 


next of kin,!'® or for the joint use of plaintiff and 
the county,!® or the state may sue for the benefit of 
the loser’s wife and minor children.®® According to 
the construction placed on some of these statutes, 
they cannot be invoked by a proprietor or conductor 
of a gambling machine or game in an original ac¬ 
tion by him for the purpose of recovering back 
money won from him.®! In other words, such a 
statute may be invoked only by a casual better,®® 
and not by a professional gambler to recover loss¬ 
es from his customer®® on a wager made in the 
course of the loser’s profession but this rule does 
not necessarily bar recovery by a person who is a 
general gambler,®® or who is a professional gambler 
in some kind of gambling which does not embrace 
the transaction in question,®*® or who bets habitually 
and regularly without conducting an organized and 
systematic gambling business.®^ 

Persons liable under statutes. Recovery, under 
the statutes, of money or property lost in gambling 
must generally be from the person who actually 
won and re<^eived the money or property lost,®® or 
from his personal representative,®® or assignee or 


1. Ark.—^Lane v. Alexander, 271 S. 
W. 710, 168 Ark. 700. 

Conn.—Sofas v. McKee, 124 A. 880, 
100 Conn. 541. 

N.H.—^Koutsavells v. Pappas, 114 A. 
269, 80 N.H. 67. 

N.T.—^Bamman v. Brickson, 41 N.E. 
2d 920, 288 N.T. 188, 141 A.L..R. 938, 
reversing 80 N.T.S.2d 636, 262 App. 
Dlv. 648. 

Or.—^Mozorosky v. Hurlburt, 211 P. 

893, 106 Or. 274. 

27 CLJ. p 1081 notes 85, 88. 

2. m.—Zellers v. White, 70 N.E. 669, 
208 IlL 518, 100 Ani.S.R. 243. 

27 C.J. p 1081 note 87. 

3. Mont.—^Toomey v. Penwell, 245 
P. 948, 76 Mont. 166, 45 A.L.R. 993. 

4- N.C.—^Dunn v. Holloway, 16 N.C. 
322. 

27 aj. p 1082 note 92. 

5. Tenn.—^Holland v, Plrtle, 10 

Humphr. 167. 

6- Ind.—^Desgain v. Wessner, 67 N. 

E. 991, 161 Ind. 205. 

27 C.J. p 1082 note 94. 

7. Ind.—Schlosser v. Smith, 93 Ind. 

88 . 

27 CJ. p 1082 note 96. 

8. N.H.—Watts V. Lynch, 5 A. 458, 
64 N.H 96. 

Ohio.—Veach v. Elliott, 1 Ohio St. 
139. 

27 CJ. p 1082 note 96. 

9. Conn.—Sofsus v. McKee, 124 A. 
380, 100 Conn. 541. 

27 C.J. p 1082 note 97. 

la Philippine.—ConcheguU v. Hy- 
ams, 2 Philippine 61. 


11. Ala.—^Harris v. Brooks, 66 Ala. 
388. 

27 C.J. p 1082 note 2. 

Bet hy another person for los«r 
The rule is the same whether the 
bet was made by the loser personal¬ 
ly or was made by another person 
for him.—^Doyle v. McIntyre, 71 Ga. 
678—27 C.J. p 1082 note 2 [a]. 

IK N.T.—^Bamman v. Erickson, 41 
N.E.2d 920, 288 N.T. 133, 141 A.L.R. 
938, reversing 30 N.T.S.2d 636, 262 
App.Div. 648. 

27 CJ. p 1082 note 3. 

la Ky.—^Faris v. Kirtley, 5 Dana 
460. 

27 C.J. p 1082 note 4. 

14. Ky.—Jacob v. Clark, 72 S.W. 
1095, 66 S.W. 87, 115 Ky. 256, 24 
Ky.L. 2120. 

27 CJ. p 1082 note 5. 

16. N.T.—^Marett v. Shannon, 300 N. 
T.S. 1248, 164 Misc. 790. 

la Ill.—Johnson v. McGregor, 41 
N.E. 658, 157 Ill. 350, affirming 65 
IlLApp. 530. 

27 C.J. p 1083 note 6. 

17. Ky.—^Faris v. Kirtley, 6 Dana 
460. 

Xn Ohio, under the statutes, there 
are two different rights of action in 
favor of a person or citizen other 
than the loser, one of which is to 
recover for his own use ftom the 
winner the money actually lost where 
the loser fails to sue within six 
months, and the other is to recover, 
for the use of the person expending 
the money or his defendant, from all 
persons having an interest in a lot¬ 
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tery, policy, or scheme of chance, the 
money expended by a person on ac¬ 
count of such lottery, etc., and ex¬ 
emplary damages.—^Marx v. Scott, 10 
N.E.2d 1003, 66 Ohio App. 366. 

18. Ala—^Davis v. Orme, 36 Ala 640. 
27 C.J. p 1083 note 8. 

19. Ga—^Tatham v. Freeman, 180 S. 
E. 871, 61 GaApp. 477. 

2a Ind.—^Ervln v. State, 43 N.E. 249, 
150 Ind. 332. 

27 CJ. p 1083 note 9. 

21. Ky.—Stapp V. Mason, 72 S.W. 

11, 114 Ky. 900, 24 Ky.L. 1680. 

27 C.J. p 1083 note 10. 

Right of set-off see infra § 41. 

9K N.T.—^Dupper v. Rogan, 4 N.T.S. 
2d 128, 264 App.Div. 747, reargu¬ 
ment denied 6 N.T.S.2d 343, 264 
App.Div. 869, appeal denied 16 N.E. 
2d 804, 278 N.T. 736. 

23. N.T.—Watts V. Malatesta 186 
N.E. 210, 262 N.T. 80, 88 AL.R. 
1072, affirming 261 N.T.S. 51, 237 
App.Div. 558. 

24. N.T.—Galtrof v. Levy, 22 N.T.S. 
2d 874, 174 Misc. 1004. 

25. N.T.—Galtrof v. Levy, supra 

26. N.T.—Galtrof v. Levy, • supra 

27. N.T.—Bamman v. Erickson, 41 
.N.E.2d 920, 288 N.T. 133, 141 A.LJEt. 
938, reversing 30 N.T.S.2d 636, 262 
App.Div. 548. 

26 Tenn.—^McGrew v. City Produce 
Exch., 4 S.W. 88, 85 Tenn. 572, 4 
Am.S.R. 771. 

27 CJ. p 1083 note 16. 

29. Ga—State M. & F. Ins. Ra^iir v. 
Megar, Dudley 88. 
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transferee with notice and it cannot be had from 
an innocent third person who purchased from the 
winner.3l While, under some statutes, in the ab¬ 
sence of some agreement between or among the 
winners, the loser can hold each for the amount 
lost to him only, and for no more,^^ under other 
statutes all who participated in the unlawful 
game,33 or had an interest therein, direct or con¬ 
tingent, as owner, backer, or other wise,3 ^ or all who 
share in the profits^s are jointly and severally lia¬ 
ble, for the loss. Where several persons confeder¬ 
ate together to win another's money, they are joint¬ 
ly and severally liable for the loss.33 The owners 
or occupants of property where gambling is car¬ 
ried on are liable for the loss under some statutes.37 

Demand. A demand of the winner to return to 
the loser the amount won from him is not neces¬ 
sary in order to maintain a suit under the statutes 
for the recovery of the amount lost.38 

§ 39. - From Stakeholder 

a. In general 

b. Recovery by winner 

c. Recovery by-loser 

d. Who may sue 

a. In General 

In the absence of notice of repudiation by the loser 
of his bet, the stakeholder may pay over the stakes in his 
hands to the winner promptly after determination of who 
Is the winner by the person having the duty to do so. 
In the absence of an understanding for a determination 
by some one else, the stakeholder himself may determine 
who is the winner; and his decision is conclusive as 
protection to himself. 

Where the loser has not repudiated his bet and 
notified the stakeholder not to pay over the money, 
the stakeholder is authorized on the determination 
of the wager to pay over the stakes to the winner ;39 


but, where the property staked is not placed in the 
stakeholder's hands, he cannot take it from the loser 
and deliver it to the winner unless authorized by 
the loser otherwise than by the bet."^^ In the ab¬ 
sence of a different understanding, the stakeholder 
is a proper person to decide who has won.^i For 
the purpose of his own protection, his decision is 
conclusive 3 and prima facie it settles the rights of 
the parties as between themselves."*3 Jt has, how¬ 
ever, been denied that there is any legal rule that 
the stakeholder is a judge of the contest for the par¬ 
ties and that his decision is binding on therh.*-* 

In the case of parimutuel betting on horse races, 
the purchasers of wagering tickets must be held to 
know that there are persons in attendance who are 
charged with the duty of determining which horses 
are the winners; and such purchasers must be held 
to consent to be bound by the judgment of those 
regularly charged with the duty of decision. Where 
there is no charge of bad faith, it is not ordinarily 
the duty of a court to decide which horse won a 
race.^5 a speedy ascertainment of the winnings 
being apparently intended by ihc legislature, and 
being desirable for practical reasons, the stake¬ 
holder of parimutuel bets on a horse race is justified 
in distributing the pool immediately in accordance 
with the original announcement of the winner, not¬ 
withstanding a later protest and different decision.^® 

b. Recovery by Winner 

Where a wager is legal, the winner may recover the 
entire stake from the stakeholder; but, where the wager 
is illegal, he may recover only his individual deposit 
and, under some circumstances, not even that. 

Money or property won on an illegal wager can¬ 
not be recovered by the winner from the .stakehold¬ 
er,^’^ unless the winner can cstabli.sh his right of 
recovery without the aid of the illegal transac* 


30. N.M.—Armstrong v. Aragon, 79 
P. 291, 13 N.M. 19. 

27 C.J. p 1083 note 18. 

31. Ark.—^Humping v. Arkansas Nat, 
Bank, 180 S.W. 749, 121 Ark- 202— 
Nelson v. Waters, 18 Ark. 570. 

27 C.J. p 1074 note 7, p 1083 note 19. 

32. Ala.—Motlow V. Johnson, 39 So. 
710, 14S Ala. 373, 8 Ann.Cas. 188. 

Mo.—Laytham v. Agnew, 70 Mo. 48. 

33. Ky.—Lrilienthal v. Carpenter, 148 
S.W. 2, 148 Ky. 50. 

27 C.J. p 1083 note 21. 

34L Mont.—Toomey v. Penwell, 245 
P. 943, 76 Mont. 166, 46 A.L.R. 993. 

35. Ky.—Cart right v. McElwain, 116 
S.W. 297, 132 Ky. 83. 

27 C.J. p 1083 note 22. 

36. Mo.—^Hobbs V. Boatright, 93 S. 


W. 934, 195 Mo. 693, 113 Am.S.R. 
709, 5 t..R.A.,N.S., 906. 

27 C.J, p 1083 note 23. 

37- Mass.—Liow v. Blanchard, 116 
Mass. 272. 

27 C.J. p 1083 note 24. 

ULen 

Wife, suing for husband's gambl¬ 
ing losses, might not have personal 
judgment against owner of gambling 
house, having knowledge of its use, 
but only lien on premises.—^Worland 
V. McGill, 160 N.E. 478, 26 Ohio App. 
442. 

38- Me.—^Peyret v. Colfee, 48 Me. 
319. 

N.Y.—Mendoza v. Levy, 90 N.T.S. 
748, 98 App.Div. 326. 

39- Ill.—McLean v. Wilson, 86 Ill. 
App. 657. 

27'C.J. p 1084 note 30- 
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40- Minn.—Franklin v. Stoddart, 25 
N.W. 400, 34 Minn. 247. 

41. III.—Smith v. Smith, 21 111. 244, 
74 Am.n. inn. 

Iowa.—Himmelman v. IVcaut, 110 N. 
W. 919, 133 Iowa 503. 

42- Iowa.—Trenery v. Ooudlo. 77 N. 
W. 467, 106 Iowa 693. 

43- Ill.—Smith V. Smith, 21 Ill. 244, 
74 Am,!"). 100. 

44- N.J.—Sutphln V. Crozer, 30 N.J. 
Law 257, rovars^vd on other grounds 
32 N.J.Law 462, 

45. Mass.—Finlay v. Rastt*rn Racing 
Ass'n, 30 N.E.2d 859. 308 Mass. 20. 

46. Mass.—Finlay v. EaHtern Racing 
Ass'n, .30 N.B.2d 859. 308 Maas. 20. 

47. La.—Guiterez v, Esteves, 88 So. 
547, 149 La. 43. 

27 C.J. p 1084 note 35. 
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tion and the same is true of money or property 
forfeited.'^® He may recover from the stakeholder, 
■however, the amount of his individual deposit,50 
unless h^ is precluded by statute’® ^ or is estopped by 
his own acts,52 The winner of an election bet has 
been refused recovery of his deposit on the ground 
of public policy ;53 and the court has refused to al¬ 
low any recovery, either for the amount wagered by 
him or his winnings, to a winner against a stake¬ 
holder who was also the other party to the bet¬ 
ting agreement.®^ 

Legal transaction. Where the particular gam¬ 
bling contract is enforceable, the winner is allowed 
to recover the whole stake.®5 However, winnings 
on a parimutuel bet made at a race track may not, 
under the construction accorded the pertinent stat¬ 
ute, be recovered without presentation of a win¬ 
ning ticket for payment;®® and this is true, ev^ 
though the ticket has been lost or destroyed.*® ? Ev¬ 
ery fair intendment should be accorded a racing as¬ 
sociation in its interpretation of the statute where 
the association is sought to be charged with incon¬ 
sistent liabilities.®®- 

c. Becovery by Loser 

According to the weight of authority, the right .of a 
loser, who repudiates the contract after the happening 
of the contingency on which the wager was made, to 
recover the amount of his deposit from the stakeholder, 
depends on the giving of proper notice to, or the making 
of a proper demand on, the stakeholder before he turns 
over the stakes to the winner; but some authorities re¬ 
quire notice to be given before the happening of the 
event; and, under some statutes, recoyery may be had 
from the stakeholder, even though he paid over money 
or property to the winner without notice to him not to 
do so. 

By the weight of authority a loser may repudiate 
the transaction at any time before the stakes are 
actually turned over to the winner, even after the 
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happening of the contingency on which the wager 
was made, see supra § 31, and after notice to, or de¬ 
mand on, the stakeholder and a refusal to comply 
therewith, he may recover the amount of his de¬ 
posit from the stakeholder.®® In some cases, how¬ 
ever, not within a statute prescribing a different 
rule, it has been held that the loser cannot recover 
of the stakeholder after the event has happened and 
he has lost his money, unless he gave notice not to 
pay it over before the happening of the event,®® 
or before the value of the risk has been greatly al¬ 
tered and the event can be foreseen.®^ 

By statute or judicial construction thereof the 
loser may.be allowed to recover on notice, even aft¬ 
er the event, before the stakeholder has actually 
paid the money out;®® but a statute allowing the 
loser to recover from the winner has been held to 
have no application to a stakeholder.®® 

After the money or property deposited has been 
in good faith turned over to the winner by the 
stakeholder, the latter is not responsible to the loser 
for the amount of his deposit,*®^ unless the transac¬ 
tion was repudiated and the stakeholder was noti¬ 
fied before turning over the ’money or property not 
to do so, in which case he is responsible.®® Under 
some statutes, however, a depositor may recover 
from the stakeholder the amount of Sis deposit, 
even though the latter paid over the money or prop¬ 
erty to the winner without notice not to do so.®® 
These statutes sometimes single out particular 
forms of betting only.®^ 

Demand and notice. Before a stakeholder can 
be held liable by a party to a wager for the amount 
of his deposit, a notice or demand therefor must 
have been made by the depositor,®® unless it is not 
required under the particular statute,®® or unless 


4a Mo.—^Allgear v. Walsh, 24 Mo. 
App. 134. 

27 C.J. p 1084 note 36. 

49. S.C.—Corley v. Berry, 17 S.C.L. 
598 . 

50- La.—Guiterez v. Esteves, 88 So. 
547, 149 La. 43. 

27 C.J. p 1084 note 38. 

51- Pa.—Sheerer v. Nickins, 2 Pa.L. 
J.R. 128, 3 Pa.L.J. 388. 

52- Me.—Jordan v. McKenney, 48 
Me. 104; 

5a Wis.—^Murdock v, Kilboum, 6 
Wis. 468. 

54- Cal.—Kyne v. Kyne, 166 P.2d 62*0, 
16 Cal.2d 436, prior opinion, App., 
98 P.2d 738. 

5a Maas.—Finlay v. Eastern Racing 
Ass*n, 30 N.E.2d 859, ^OS Mass. 20. 
27 aj. p 1084 note 34. 
i'a N.T.—^AJiano v. Westchester 


Racing Ass*n, 88 N.T.S.2d 741, 265 
App.Div. 225. ' 

57. N.Y.—^Allano v. Westchester 
Racing Ass’n, 38 N.T.S.2d 741, 265 
App.Div. 225, disapproving Gior¬ 
dano V. Metropolitan Jockey Club, 
29 N.Y.S.2d 939, 176 Mlsc. 506. 

58. NT.Y.—^Aliano v. Westchester 
Racing Ass’n, 38 N.Y.S.2d 741, 265 
App.Div. 225. 

59. Ark.—Williams v, Eagy, 3 S.W. 
2d 332, 176 Ark. 484. 

Tenn.—Clemmer Motor Co. v. Towler, 
165 S.W.2d 681. 

27 C.J. p 1084 note 42. 

80. CaJ.—Johnston v. Russell, 37 
Cal. 670. 

27 C.J. p 1085 note 43. 

61. Mo.—^Hickerson v. Benson,'’$ Mo. 
11, 40 Am.D. 118. 

27 C.J. P 1085 note 44. 


82. Mo.—Weaver v. Harlan, 48 Mo. 
App. 319. 

27 C.J. p 1086 note 45. 

63. Ark.—Williams v. Kagy, 3 S.W. 
2d 332, 176 Ar^ 484. 

64. Tenn.—Clemmer Motor Co. v. 
Towler, 166 S.W.2d 581. 

27 C.J. p 1086 note 46. 

65. Ark.—Sicard v. Williams, 29 S. 
W.2d 673, 181 Ark. 1147. 

27 C.J. p 1086 note 47. 

6a N.J.—^Van Pelt v. Schauble, 54 
A. 437, 68 N.J.Law 638. 

27 C.J. p 1086 note 48. 

67. N.Y.—Storey v. Brennan, 15 N. 

Y, 624, 69 AmuD. 629. 

27 C.J. p 1086 note 49. 

6a Ga.—^Dancy v. Phelan, 10 S.E. 

205, 82 Ga. 243. 

27 C.J. p 1086 note 60. 

89. N.Y.—^Ruckman v. Pitcher, r N. 
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the stakeholder pays over the money or property to 
the winning party after notice by the other party 
not to do so,7<> or notifies the loser that he will not 
pay to either party.^l 

Notice to a stakeholder not to pay over money or 
property deposited in his hands in an illegal wager 
must come from the owner of the money or proper- 
ty.^^ No particular form of words is necessary in 
such notice any words that clearly inform the 
stakeholder that the wager is not to be carried out 
and that he must not pay over the money to any 
person other than depositor is sufficient.^^ How¬ 
ever, the notice must indicate an intent to revoke 
the authority of the stakeholder.^® Some authori¬ 
ties hold that a demand on the stakeholder for the 
whole amount, under claim that the one so demand¬ 
ing is the winner, with an order not to pay it over 
to the adversary party, is not a repudiation of the 
contract, so as to render the stakeholder liable to 
the person making the demand for the amount de¬ 
posited by him.7® Other authorities take the view 
that a demand on a stakeholder for the whole sum 
in his hands is a good demand for the amount de¬ 
posited by plaintiff.77 • 

d. Who May Sue 

The actual owner of money or property deposited 
with a stakeholder la the proper person to sue for the 
recovery thereof from the stakeholder. 

The right of action to recover money or property 
deposited with a stakeholder is in the actual owner 
of the money or property,*^® although it was deposit¬ 
ed for him by another and in the latter’s own 
name.^® 

§ 40. - Recovery by Third Person 

The owner of property which has been used and loet 


by another In gambtlng without his consent may recover 
It or Its value from the winner or from the stakeholder 
who wrongfully turned it over to the winner after notice 
not to do so. 

One whose property has been wrongfully used and 
lost by another in gambling without his consent may 
recover it or its value either from the winner®® or 
from the stakeholder who wrongfully turned it over 
to the winner after notice and demand not to do 
so.®i It has been held, however, that an owner of 
property so staked and lost is not a loser within a 
statute giving a right of recovery to the loser.®® 

§ 41. -Amoxmt of Recovery 

The recovery on a right of action against the winner 
or stakeholder in a gambling transaction comprehends 
the amount lost or wrongfully turned over to the winner, 
as well as interest and such additional sums, if any, as 
may be recovered under statutory authority. There is a 
divergence of authority as to the extent of the recovery 
where plaintiff has only a part interest in the fund or 
property deposited, and also as to the deduction or set¬ 
off of defendant’s losses to plaintiff. 

Under statutes allowing recovery of losses from 
the winner, there may be a recovery of the amount 
expended by the loser and received by the winner,®® 
with interest®^ from the time the money was wrong¬ 
fully turned over to the winner.®® In case the mon¬ 
ey was won by fraud the loser may recover back the 
amount thereof,®® but not an additional sum which 
might have been won if the transaction had been a 
fair one.®*^ Under some statutes, the loser may re¬ 
cover double the amount lost,®® and under others 
there may be a recovery of exemplary damages in 
addition to the amount expended by the loser.®® 
The value of the property lost cannot be recovered 
unless the property itself cannot be restored.®® 

Where the thing staked is in part the property of 
the person staking it and in part the property of 


T. 392, 20 N.T. 9—O’Maley v. 

Reese, 6 Barb. 658. 

27 C.J. p 1086 note 51 [al. 

70l Minn.—^Pabst Brewing Co. v. 
liiston, 88 N.W. 448, 80 Minn. 473, 
81 Ain.S.R. 275. 

27 C.J. p 1086 note 52. 

71- Ky.—^Turner v. Thompson, 55 S. 
W. 2X0, 107 Ky. 647, 21 Ky.L. 1414. 

7a. Pa.—^Reichly v. Maclay, 2 Watts 
& S. 59. 

27 ax p 1086 note 54. 

73- Ky.—Turner v. Thompson, 55 S. 

W. 210, 107 Ky. 647, 21 Ky.L. 1414. 
27 C.X p 1086 note 55. 

74. Ala.—Ivey v. Phifer, 11 Ala. 535. 
27 C.X p 1086 note 55. 

75- Colo.—^Maher v. Van Horn, 60 P. 

949, 15 Colo.App. 14. 

27 ax p 1087 note 56. 


7eL Iowa.—^Himmelman v. Pecaut, 
110 N.W. 919, ISS Iowa 503. 

27 ax p 1087 note 57. 

77. Conn.—^Hale v. Sherwood, 40 
Conn. 332, 16 Am.R. 37. 

27 C.X p 1087 note 58. 

78. Cal.—-Hardy v. Hunt, 11 Cal. 343, 
70 Ain.D. 787. 

27 ax p 1087 note 60. 

78- Cal.—Hardy v. Hunt, 11 Cal. 343, 
70 Am.D. 787. 

Ky.—^Donahue v. McDonald, 12 Ky.Ii. 
636. 

80. U.S.—Joslyn v. Downing, Wash., 
150 P. 317, 80 aC.A. 205. 

27 ax p 1087 note 63. 

81. Kan.—^Pollock v. Agner, 38 P. 
781, 54 Kan. 618. 

82. Ark.—Grant v. Owens, 17 S.W. 
338, 55 Ark. 49. 

27 C.X p 1087 note 65. 

Persons entitled, under statute^ to 


sue winner for recovery of money 
or property lost see supra 9 38, 

83. Ohio.—Worland v. McOil!, 160 
N.E. 473, 26 Ohio App- 442. 

84. Ala.—^Motlow v. Johnson, 44 So. 
42. 151 Ala. 276. 

Tex.—OTackson v. Nelson, Clv.App., 39 
S.W. 315, 

85. Tex.—Jackson v. Nelson, supra. 

83. lA ,—Criswell V. Gaster, 5 Mart, 
N.S., 129. 

87. La.—Criswell v. Gaster, supra. 

83. Or.—.Meyers v. Dillon, 65 P- S67, 
66 P. 814, 89 Or. 581. 

89. Ohio.—Worland v. McGill, 160 
N.B. 478, 36 Ohio App. 443. 

9a Ky.—Morgan v, Lewis, T B.Mon. 
248. 
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others, it has been held that the party staking it 
can, if he loses, recover from the winner only his 
interest in such property;®^ but there is authority 

to the contrary.^ 2 

From stakeholder generally. The amount of re¬ 
covery against a stakeholder who has wrongfully 
paid over the stake to the winner is usually the 
property or its value at the time of bringing the 
action,23 with interest from that time where the 
date of a prior demand, if any, is not shown. 24 
It has been held that a loser can recover only for 
his own deposit, and not for the deposits of oth¬ 
ers but the contrary has also been held.26 

Deductions and set-offs. In a statutory suit to 
recover losses, defendant, if a professional gambler 
engaged in the business of conducting gambling op¬ 
erations embracing the transactions in question and 
therefore not, as shown supra § 38, entitled to in¬ 
voke the statute in an original action by himself to 

3. Speculative 


recover his losses, is not entitled to deduct or set¬ 
off his losses to plaintiff who is a customer or cas¬ 
ual better but there is some authority to the con- 
trary.22 Under somewhat different statutes allow¬ 
ing recovery of the amount lost at a particular time 
or sitting, the winner is liable for the net amount 
of his winning from the loser at the particular time 
or sitting,22 and there should be deducted from the 
amount of the loser’s losses the amount won by him 
at the same time from the winner,^ but not the 
amount won by him from other persons at the same 
time,2 or the amount won by him at a subsequent 
sitting.® A statute relating to pari-mutuel betting 
and permitting race track operators to retain out of 
amounts due on wagers the odd cents, known as 
"^breakage,” exceeding a sum equal to the next low¬ 
est multiple of a number designated in the statute, 
is construed to allow the deduction of breakage only 
on the total amount wagered by a better rather than 
on each dollar thereof.^ 

Tbansaotions 


§ 42. In General no recovery of profits derived from such transac- 

It Is a general rule that a right of action cannot be tions.7 unless the profit can be recovered without 

based on an illegal speculative transaction. aid of the illegality of the transaction.^ also, the 

Generally illegal speculative transactions cannot customer can have no right of action against the 

be made the basis of rights of actions,® especially broker in a gambling contract for breach of or- 

where it is so provided by statute.® There can be ders.2 However, if the customer acted in good 


91- Pa.—Mytinsrer v. Sprlngrer, 3 
Watts & S, 406, 88 Am.D. 774. 

27 aj. p 1088 note 74. 

92. Mo.—Cato v. Hutson, 7 Mo. 142. 

93. Me.—House v. McKenney, 46 Me. 

94. 

H.T.—^Fowler v. Van Surdam, 1 Den. 

667. 

27 C.J. p 1088 note 76. 

94. Me.—^House v. McKenney, 46 Me. 
94. 

N.T.—^Ruckman v. Pitcher, 20 N.T. 9, 
affirminsT 18 Barb. 656. 

Interest is not allowable under 
some statutes.—^Doxey v. Miller, 2 
IlLApp. 80. 

95. Pa.—App V. Coryell, 8 Penr. & 
W. 494. 

27 ax p 1088 note 78. 

93. Mo.—Humphreys v. Maaee, 13 
Mo. 435. 

27 C.X p 1088 note 79. 

97. Conn.—^Macchio v. Breunisr, 8 A. 
2d 670, 671, 674, citingr Oorpns Jiu 
ris. 

N.T.—Watts V. Malatesta, 186 N.ES. 
210, 262 N.T. 80, 88 A.L..R. 1072, af¬ 
firming 261 N.T.S. 61, 287 App.Div. 

668 . 

27 C.X p 1088 note 11. 

98. Ky.—Blias v. Gill, 18 S.W. 454, 
92 Ky. 569, 13 Ky.U 798. 


99. IlL—Zellers v. White, 70 N.B. 

669, 208 111. 618, 100 Am.S.H. 243. 
27 ax p 1087 note 67. 

1- Ohio.—Pollett V. Savier, 8 Ohio 
S. & C-P. 669. 

Tenn.—Dunn v. Bell, 4 S.W. 41, 85 
Tenn. 681. 

2. Ill.—Johnson v. McGregor, 41 N. 
E. 658, 167 til. 850, affirming 66 
IlLApp. 630. 

3. Ill.—Johnson v. McGregor, supra, 
Ky.—Caldwell v. Caldwell, 2 Bush. 

446. 

4. Cal.—^Ballin v. Dos Angeles Coun¬ 
ty Fair, 111 P.2d 763, 48 Cal.App. 
2d, Supp. 884. 

Del.—^Delaware Steeplechase & Race 
Ass'n V. Wise, 27 A,2d 367, 2 Terry 
587, affirming Wise v. Delaware 
Steeplechase & Race Ass’n, 18 A. 
2d 419, 2 Terry 182. 

Mass.—^Feeney v. Eastern Racing 
Ass’n, 22 N.E.2d 269, 808 Masa 602. 

5. U.S.—Chickasha Cotton Oil Co. v. 
Chapman, C.C.A.Tex., 4 F.2d 319, 
certiorari denied 46 S.Ct 686, 268 

U. S. 700, 69 L.Bd. 1164. 

Minn.—^Becher-Barrett-Lockerby Co. 

V. Hilbert, 267 N.W. 727, 197 Minn. 
641. 

Mont.—Whorley v. Patton-KJose Co., 
5 P.2d 210, 90 Mont. 461. 

27 aJ. p 1088 note 81. 
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imfortanate speculation 

Parties who enter into speculative 
contracts cannot have relief because 
speculation proves to be unfortunata 
—Rice V. Meade, 272 S.W. 416, 209 
Ky. 178. 

3. N.C.—West V. Satterfield, 129 S.B. 
177, 190 N.C. 89. 

Tex.—White v. Erwin, Civ.App., 67 
S.W. 2d 1090, error dismissed. 

27 C.J. p 1088 note 82. 

Where ststnte does not apply, cor¬ 
porate stock having been actually 
purchased, it does not preclude an 
action for fraud and conversion.— 
Gladstone v. Swaim, 122 S.B. 756, 187 
N.a 712. 

7- Kan.—Carey v. Myers, 141 P. 602, 
92 Kan. 493, D.R.A.1916B 1056. 

Mass.—Northrup v. Bufllngrton, 61 N. 
B. 7, 171 Mass. 468—Goodwin v. 
Massachusetts L. & T. Co., 25 N.E. 
100, 162 Masa 189. 

8. Vtah ,—Overholt v. Burbrldge, 79 
P. 661, 28 Utah 408. 

9. Ga—Dancy v. Phelan, 10 S.E. 
205, 82 Ga 248. 

Md.—Burt V. Myer, 18 A. 796, 71 Md." 
467. 

Pa—North v. Phillips, 89 Pa 260. 
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faith in the transaction, the fact that the broker I As a general rule money or property which has 


falsely represented the genuineness of the transac¬ 
tion does not affect the right of the customer to de¬ 
mand damages growing out of the broker's failure 
to perform his agreement.^® 

§ 43. Nature of Relation between Broker and 
Customer 

A broker who acts in an illegal gannbling transaction 
with knowledge of the intention of his customer to 
gamble is often treated as a principal and particeps 
criminis, rather than as an agent. 

In a strictly legal transaction the relation be¬ 
tween a broker and his customer is ordinarily a spe¬ 
cial agency, see Brokers § 11. Where a gambling 
transaction is treated as illegal, the broker who acts, 
knowing the intention of his customer to gamble, 
is often treated as principal, a particeps criminis, 
not as an agent and in such case principles of 
law ordinarily applicable to agency do not apply to 
the transaction.^^ It has been held that a broker 
in a gambling transaction, holding his principal's 
money or other property to cover margins, is in a 
position analogous to that of a stakeholder in an or¬ 
dinary wager.^3 

§ 44. Recovery of Money or Property 

While money or property actually paid over for losses 
In an Illegal speculative transaction cannot be recovered 
back except under a statute allowing recovery, money or 
property placed in the hands of a broker for use in a 
gambling transaction may be recovered back before a loss 
Is incurred, or even after a loss is incurred but before 
it is actually paid, and there may also be a recovery 
where the right of plaintiff may be established without 
the aid of the illegal transaction. 


been deposited as a margin and lost, or has been 
otherwise actually paid for losses, in an illegal spec¬ 
ulative or stock transaction, cannot be recovered 
back by way of set-off or otherwise,^^ unless the 
case falls within the provisions of a statute permit¬ 
ting recovery.15 To entitle one to such recovery he 
must bring his case within the exact provisions of 
the statute.^® Some of the general statutes per¬ 
mitting a loser to recover the amount of his loss 
from the winner, see supra § 38, have been held to 
apply to losses sustained in a speculative transaction 
and to allow a recovery, unless the money so lost 
has been paid by the broker under the direction of 
the loser but under other such provisions it has 
been held otherwise.^® 

At any time before loss is incurred the customer 
can repudiate the transaction and recover property 
placed by him in the hands of the broker for use in 
gambling contracts.^O Although there is authority 
to the contrary,2i even after the loss is incurred, it 
is generally held that the customer can recover mar¬ 
gins advanced to the broker, if demand is made be¬ 
fore the agent has actually paid over the property 
to the winner.^^ 

Money or property to which plaintiff may estab¬ 
lish his right without the aid of the illegal transac¬ 
tion may be recovered, as where the illegal trans¬ 
action has been closed and money or property be¬ 
longing to the customer is admitted or shown to be 
in the broker's hands,^^ or where the person making 
the deposit acts in good faith and is not a party to 
the illegal intent of the broker,2® or where the ille- 


10. Mich.—Goodspeed v. Smith, 127 
N.W. 813, 162 Mich. 641. 

11. U.S.—^Mulllnlx V. Hubbard, C.C. 

A. Ark.. 6 F.2d 109. 

Wash.—Glasgow v. Nlcholls, 214 P. 
165, 124 Wash. 281, 35 A.L..R. 419, 
affirmed 219 P. 883, 127 Wash. 693, 
35 A.Li.R. 427, and modified on oth¬ 
er grounds 225 P. 1118, 129 Wash. 
319. 

27 C.J. p 1088 note 88. 

12. Me.—^Nolan v. Clark, 39 A. 344, 
91 Me. 38. 

27 C.J. p 1088 note 89. 

13. Pa.—^Dauler v. Hartley, 35 A. 
857, 178 Pa. 23. 

14L Ga.—^Lasseter v. O’Neill, 135 S. 

B. 78, 162 Ga. 826, 49 A.i:i.R. 1076, 
answer to certified questions con¬ 
formed to 135 S.R 224, 36 Ga.App. 
55. 

Ind.—Sawers Grain Co. v. Teagarden, 
148 N.B. 205, 84 lnd.App. 522. 

Tenn.—^Easterly v. Myers, 148 S.W. 

2d. 640, 24 Tenn.App. 688. 

27 C.J. p 1088 note 91. 

15.' Mass.—^Arnold & Sears v. Bazir- 
gan, 176 N.E. 483, 275 Mass. 207— 


Barrel! v. Paine, 136 N.B. 414, 242 
Mass. 415. 

S.C.—Deal v. Fenner, 126 S.B3. 434, 131 
S.C. 61. 

27 C.J. p 1089 note 92. 
le. Mass.—Golden v. Proctor, 165 N. 
B. 404, 266 Mass. 407—Simpson v. 
Bright, 153 N.E. 571, 257 Mass. 309. 
27 C.J. p 1089 note 93. 

17. Ill.—Riordon v. McCabe, 254 Ill. 
App. 177, affirmed 173 N.B. 660, 341 
Ill. 506, S3 A,L.R. 612. 

27 C.J. p 10S9 note 95. 

BeaUugs with, agent of broker 

Brokers could not escape liability 
under such a general statute on 
ground that plaintiff dealt with their 
agent and not directly with one of 
the members of the firm, since 
agent's knowledge was imputable to 
brokers.—Salzman v. Boeing, 26 N.E. 
2d 696, 304 IlLApp. 405. 

18. Ohio.—Roulstone v. Moore, 10 
Ohio Dec., Reprint, 276, 19 Cinc.Ii. 
Bui. 387. 

19. Ga.—^Lasseter v. O'Neill, 135 S.B. 
78, 162 Ga. 826, 49 A,L.R. 1076, an¬ 
swer to certified questions con- 
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Commn, Co., 01 N.W. 789, 117 Iowa 
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27 C.J. p 1090 note 08. 

21. Mo.—Connor v. Black. 33 S.W. 
783, 132 Mo. 150. 

Tex.—Cunningham v. Fairchild, Civ, 
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.Mich. 337, 33 Am.R. 390. 

27 C.J. p 1000 note 6. 

Recovery where broker reported fic- 



38 C.J.S. 


GAMING 


§ 45 


gal contract is never carried out.^® An action may 
be maintained to recover an overpayment made 
through a mistake of fact in connection with the 
settlement of the transaction.27 Furthermore, the 
fact that land in which defendant was to purchase 
an interest for plaintiff was oil land and was 
bought for speculation only does not affect plaintiff^s 
right to recover back payments made by him where 
defendant did not carry out the terms of the agree- 
ment.28 

Amount of recovery. Statutes authorizing recov¬ 
ery fix the damages as the value of the thing deliv¬ 
ered. 2 8 Interest from the commencement of the 
action to recovery of judgment is not allowable.80 

§ 45. Recovery of Commissions or Advances 

Ordinarily, the illegal character of a speculative 
transaction prevents a broker from recovering for serv¬ 
ices rendered or advances made by him on behalf of the 
principal in forwarding the transaction when, and only 
when, he had knowledge of, and was privy to, the prin- 
cipal’s unlawful Intent. 

A broker or commission merchant who is privy 
to his principal’s unlawful intent in a speculative 
transaction cannot recover for services rendered, 
losses sustained, or advances made by himself on 
behalf of his principal in forwarding the transac- 
tion.8i Ordinarily, it is otherwise where the broker 
has no knowledge of, and is not privy to, the prin¬ 
cipal’s illegal intent, and, therefore, is not a party 
to the illegality but it has been held that, where, 
by virtue of statute, the intent of cither one of the 
parties to speculate on the rise or fall of the mar- 

titious transaction as genuine see 
Brokers § 41. 

26. Iowa.—Munns v. Donovan 
Commn. Co., 91 N.W. 789, 117 Iowa 
516. 

27. Tex.—^Heidenhelmer v. Beer, Civ, 

App., 165 S.W. 352. 

28. Mo.—Sidebottom v. Sidebottom, 

265 S.W. 363, 215 Mo.App. 613. 

29. Mass.—Chandler v. Prince, 100 
N.E. 1029, 214 Mass. 180—Davy v. 

Bangs, 54 N.E. 536, 174 Mass. 238.‘ 

30. Cal.—Parker v. Otis, 62 P. 671, 

927, 130 Cal. 322, 92 Am.S.R. 66— 

Baldwin v. Zadlg, 34 P. 363, 722, 

104 Cal. 594. 

31. U.S.—^Dickson v. *Uhlmann Grain 
Co., Mo., 63 S.Ct. 362, 288 U.S. 188, 

77 L.Bd. 691, 83 A.L..R. 492, revers¬ 
ing, C;C.A., Uhlmann Grain Co. v. 

Dickson, 56 P.2d 525, certiorari 
granted- Dickson v. Uhlmann Grain 
Co., 63 S.Ct. 8, 287 U.S. 681,. 77 L.. 

Ed. 508. 

Ga.—^Hutchinson v. Brown, 169 S.B. 

848, 47 Ga.App. 82. 

Iowa.—Yoerg v. Geneser, 257 N.W. 

541, 219 Iowa 132. 


ket is sufficient to and does render the contract ab¬ 
solutely void, see supra § 9, the broker cannot re¬ 
cover notwithstanding he had no knowledge of the 
intention to gamble entertained by his principal.®^ 
If the broker can establish his right without the 
aid of the illegal transaction, he may recover.84 
Thus, where the transactions between the parties, 
based on the original contract, are closed, and they 
have voluntarily settled and adjusted their accounts 
based thereon, and the amount thereof has been de¬ 
termined between them, the broker may bring an 
action for the recovery of such amount so ascer- 
tained.85 In the case of a legal contract for the 
sale of cotton “on call,” where the seller has re¬ 
ceived the full market value of his cotton in ac¬ 
cordance with the terms of the agreement and has 
also received from the purchaser advances in ex¬ 
cess thereof, he is liable to the purchaser for the 
difference.88 

When the broker cannot recover for services or 
advances, securities'^ or negotiable instruments^^ 
given in consideration for such services or advanc¬ 
es are void; but, where the broker may recover 
for services or advances, instruments given there¬ 
for are binding obligations.8 8 

Sufficiency of knowledge and intent. To charge 
the broker with knowledge, it is usually neces.sary 
to show that the understanding between the prin¬ 
cipal and the broker was that the broker should en¬ 
ter into contracts for the principal which were, in 
their essence, gambling contracts.^® Where the 
broker literally obeys instructions and buys or sells 

V. Stonebraker, 214 S.W. 216; 202 
Mo. 81. 
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S.W. 299—^Allen v. Denman, Civ. 
App., 278 S.W. 899. 
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Broker is paxticeps orimlnls in 
such case.—^Kibbler v. Howe, Tex,Civ. 
App., 296 S.W. 299—27 C.J. p 1090 
note 16. 

32. U.S.—Lyons Milling Co. v. Goffe 
& Carkener, C.C.A.Kan., 46 F.2d 
241, 83 A.L.R, 601, affirming, D.C., 
Goffe & Clarkener v. Lyons MiUing 
Co., 26 F.2d 801. 

Ala.—Smith v. Odell, 108 So. 400, 21 
Ala,App. 368. 

Cal.—Griffin v. Payne, 24 P.2d 370, 

I 183 Cal.App. 363, followed in Urake, 

I Riley & Thomas v. Mann, 24' P,2d 
375, 133 CaLApp. 789. 

27 C.J. p 1091 note 16. 

33. Mo.—^Elmore-Schultz Grain Co. 

0\09 
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the property as ordered, he cannot he charged with 
knowledge of the secret intention of his principal.^^ 
Mere knowledge of the unlawful character of the 
transaction has been held sufficient to preclude the 
broker from recovering his commissions or advanc¬ 
es.^ ^ However, mere knowledge has been held not 


sufficient where the transaction has been executed 
in a lawful manner.^® The intention of the other 
party to the contract seems to be immaterial as af¬ 
fecting the right of the broker when he is a privy 
to his principalis unlawful intent,^^ or when the 
principal had no unlawful intent.^® 


4. Equitable Rbuev 


§ 46. In General 

Equitable relief In resf^ of gambling transactions 
Is granted In some cases, but ordinarily la denied. 

Ordinarily, a court of equity will not grant re¬ 
lief to either of the parties to a gambling transac¬ 
tion.^® Although it has been held that, independ¬ 
ently of statute, equity has no power to relieve 
against gambling transactions,^*^ nevertheless, equi¬ 
table relief may be obtained in some cases.^® Courts 
of equity have allowed the maintenance of bills to 
enjoin the enforcement of unexecuted contracts 
grounded on wagers or bets prohibited by law,-*® 
even though both parties are guilty of the breach of 
a criminal statute;®^ to enjoin the collection of in¬ 
struments given for a gambling consideration,or 
to have them delivered up and canceled,®^ or to re¬ 
strain their transfer and the prosecution of suits 


on them;®® or, under some ’ statutes, to recover 
money or property lost and paid.®^ 

Equitable relief against a judgment based on a 
gaming contract is considered in the C.J.S. title 
Judgments § 363, also 34 CJ. p 458 notes 95-2. 

§ 47. Against Stakeholder 

In some cases a bill in equity may be maintained 
against a stakeholder In respect of money or property In 
hfs hands. 

A bill in equity may be maintained to restrain a 
stakeholder from paying orver money or property 
deposited with him and to compel its return.®® 
Such a bill has been held maintainable to determine 
the rights to a fund in a gambling transaction 
claimed by two or more persons in the hands of the 
stakeholder.®® 


41. U.S.—Whittmore v- Malcomson, 
C.aN.Y., 156 F. 503. 

N.X—^Baldwin v. 'FlB.gg, 35 N.J.Eq. 
48, reversed on other s^rounds 38 
N.J.Eq. 219, 48 Ain.R. 308. 

42. Ohio.—^Kahn v, Walton, 20 N.B. 
203, 46 Ohio St. 195. 

43. Mo.—^Kent v. Miltenberser, 18 
Mo.App. 503. 

27 aj. p 1092 note 27. 

44. N.D.—^Dows V. Glaspel, 60 N.W. 
60, 4 N.O. 251. 

27 C.J. p 1092 note 28. 

45. Mo.—Gk>rdon v. Andrews, 2 S. 
W.2d 809, 222 Mo.App. 609. 

481. U.S.—Richter v. Empire Trust 
Co., U.C.N.Y., 20 F.Supp. 289. 

27 C.J. p 1092 note 30. 

Fartnerslilp acoonntUifir 

<1) A bill cannot be maintained 
for an accountincr of profits in the 
case of a partnership in the business 
of making wagers on horse races.— 
Central Trust Safe Deposit Co. v. 
Respass, 66 S.W. 421, 112 Ky. 606, 
23 Ey.D. 1905, 99 AmuS.R. 317, 66 L. 
R,A. 479. 

<2) Dike wise, in suit for dissolu¬ 
tion and accounting with respect to 
alleged partnership In the purchase, 
location, and operation of pinball 
machines for gaming purposes, de¬ 


nial of equitable relief to plaintiff 
was proper.—Brelsford v. Stoll, 26 
N.E.2d 169. 304 IlLApp. 222. 

Bxecuted oontraot 

(1) A receipt given on a gaming 
consideration is considered as an ex¬ 
ecuted contract, and a bill to com¬ 
pel the surrender of it should not 
be sustained.—Smith v. Davidson, 6 
J.J.Marsh., Ky., 539. 

<2) An assignment of a mortgage 
being an executed contract transfer¬ 
ring the title to the assignee, equity 
will not cancel it because it was I 
made to secure a gambling debt—' 
Smith V. Kammerer, 25 A. 166, 152 
Pa. 98. 

Adequate remedy at law 

Equitable relief has been refused 
on the ground that complainant had 
an adequate remedy at law.—^Myers 
V. Fridenberg, 62 A. 632, 70 N.J.Eq. 
3, affirmed 65 A. 1118, 71 N.J.Eq. 776. 

47, Ohio.—^Kahn v. Walton, 20 N.B. 
203, 46 Ohio St 195. 

27 C.J. p 1092 note 31. 

48. U.S.—^McLaughlin v. National 
Mutual Bond Sc Investment Co., C 
C.Pa., 64 F. 908. 

27 C.J. p 1093 note 83. 

Mlief not based on iUegal transao. 
tlon 

Where the action is not to enforce 


the gambling transaction, but is 
based on a showing independent of 
such transaction, it has been held 
that equity will lend its aid,—Cren¬ 
shaw V. Columbian Min. Co., 86 S.W. 
260, 110 MO.APP. 355. 

43. Ill.—^Petillon V. Hippie, 90 Ill. 
420, 32 AnuR. 31. 

50. Ill.—^Petillon V. Hippie, supra. 
5L Ala.—Finn v. Barclay, 15 Ala. 

626—Roberts v. Taylor, 7 Port. 261. 
Mass.—Rice v. Winslow, 65 N.E. 366, 
182 Mass. 273. 

27 aj. p 1093 note 34, 

Poxeolosure of snortgage 
Ala,—^Alabama Bank St Trust Co. v, 
Jones, 104 So, 785, 213 Ala. 398. 
58. Ill.—Riordon V. McCabe, 264 Ill. 

1 App. 177, affirmed 173 N.a 660. 341 
Ill. 606, 83 A.L.R, 612. 

27 C.J. p 1093 note 35. 

53. Ala.—Barker v. Calllhan, 5 Ala. 
708. 

54. W.Va.—^Bems v. Shore, 64 S.EL 
980, 65 W.Va, 667, 23 L,R.A.,N.S.. 
522. 

27 C.J. p 1093 note 37. 

56, III.—Petillon V. Hippie, 90 IlL 
420, 32 Am.R. 81. 

66. Pa.—Dauler ▼. HarUey, 35 A. 
867, 178 Pa. 33. 


no 
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§ 48. Nature and Form of Remedy 

a. To recover money lost or deposited 

b. To recover winnings in legal wager 

a. To Recover Money Lost or Deposited 

The prescribed statutory method, If any, of recover- 
Ing money or property lost In a gambling transaction 
must be resorted to. As a rule money may be recovered 
by action of debt or assumpsit, and property by trover 
or detinue. 

An action to recover back money or property lost 
in a gambling transaction must be brought in the 
manner prescribed, if any, by the statute permitting 
such recovery.®^ The usual remedy to recover mon¬ 
ey lost and paid is an action of debt^® or assumpsit.®^ 
If the thing lost is property, the recovery may be 
by trover,®® detinue, replevin,®^ or an action on the 
case®® when, by reason of any act beyond the mere 
winning and recovering of die property, damages 
may be recovered;®^ but, it seems, an action in the 
nature of assumpsit will not lie.®® However, under 
some statutes an action for money had and received 
lies for money lost, although the winner was paid in 
goods.®® Under some statutes recovery may be by 
way of counterclaim.®^ Thus, in an action in equity 
to recover back money lost, defendant may, by a 
cross bill or cross answer, also recover back money 
lost by him to plaintiff.®® Under a statute giving a 
loser^s creditors the same remedy as the loser him¬ 
self, the creditors’ remedy is statutory and a credi¬ 
tors’ bill is not necessary.®® Separate actions should 
be brought by a loser for amounts lost on different 
occasions. 7® 


Against stakeholder. Assumpsit is the usual rem¬ 
edy for recovering back money deposited with a 
stakeholder and trover is a proper remedy for 
property deposited.^® The right to maintain gar¬ 
nishment proceedings against the stakeholder in a 
gaming transaction is considered in garnishment § 
59. 

Discovery, Some statutes enable the loser, su¬ 
ing to recover money or property lost at gaming, to 
have discovery as to the amount of the money lost,"^® 
and the persons interested in the game at which the 
money was lost.*^® 

Vacating judgment hosed on illegal contract. Un¬ 
der appropriate statutory provision, a suit in equity 
may be maintained to set aside and enjoin the en¬ 
forcement of a judgment based on a gambling con¬ 
tract.*^® 

b. To Recover Winnings in Legal Wager 

The winner In a legal wager under a pari-mutuel 
system of betting has a right of action to recover the 
amount to which he Is entitled. 

A winner under a legralized pari-mutuel system 
who has destroyed his tickets is not required to sue 
in equity for the recovery of the amount to which 
he is entitled, since by reason of the destruction of 
the tickets there is no possibility of defendant’s be¬ 
ing subjected to double liability.*^® 

§ 49, Defenses 

In an action to enforce an obligation founded on an 
Illegal gaming transaction, defendant may set up the 


57. Ark.—^Nealy ▼. Powell, 20 Ark. 
103 . 

27 aJ. p 1093 note 41, 

58. Ind.—^Little v. Brannenbursrh, 4 
Ind. 35. 

27 C.J. p 1098 note 42. 

50. N.T.—Galtrof v. Levy. 21 N.T.S. 

2d 455, 174 Mlsc. 439. 

27 C.J. p 1094 note 43. 

Wken no form of notion is pre- 
aexibed, assumpsit Is the proper rem¬ 
edy.—^Phillips V. Sture, 1 Code Rep., 
N.T., B6. 

00. Ga.—^Leverett v. Stegall, 28 Ga. 
257. 

27 ax p 1094 note 44. 

01. Ey.—Morgan v. Lewis, 7 B.Mon. 
243. 

68. Ark.—Lane v. Alexander, 271 S. 
W. 710, 168 Ark. 700. 

Toxmezly In Arkansas the remedy 
was an action of detinue.—Nealy v. 
Powell, 20 Ark. 163. 

03. Me.—Marean y. Longley, 21 Me. 

26 . 


64. Ky.—^Morgan v. Lewis, 7 B.Mon. 

243. 

The mere refusal to restore prop, 
erty won at gaming will not author¬ 
ize an action on the case for its val¬ 
ue.—^Morgan v. Lewis, supra. 

05. La.—The Carrie Converse v. Pel- 

tig, 27 La. Ann. 117. 

66- Md.—^Hook V. Boteter, 3 Harr. 

A M. 343. 

67. N.T.—Ennis v. Ross, 74 N.T.S. 

806, 37 Misc. 160. 

27 C.X p 1094 note 50. 

In ahsenoe of statute authorising re¬ 
covery 

In an action by a broker against 
his customer for the balance due, 
where the customer defended on the 
ground that the transaction was il¬ 
legal as a gambling transaction, the 
customer cannot maintain a cross 
action against the brokers to recover 
the amounts advanced by him, which 
by his own allegations were for an 
illegal purpose, in the absence of a 
statute authorizing recovery , of gam¬ 
bling losses.—Browne y. Thor^ C.C. 

iU 


.A.Ark., 272 F. 950, certiorari granted 
41 S.Ct 625, 256 U.S. 689, 65 LEd. 
1172, and affirmed 43 S.Ct 36, 260 
U.S. 137, 67 L.Bd, 171. 

68. W.Va.—^Bems v. Shaw, 64 S.B. 
930, 65 W.Va 667/ 23 L.R.A.,N.S., 
522. 

66. Mo.—Cofer v. Riseling, 55 S.W. 
285. 158 Mo. 688. 

70. N.T.—^Betts v. Hillman, 15 Abb. 
Pr. 184. 

7L N.X—Van Pelt v. Schauble, 54 A. 

487, 68 N.XLaw 638. 

27 ax p 1094 note 57. 

72. Del.—^Porter v. Sawyer, 1 Del. 
517. 

IlL—^Doxey v. Spaids, 8 IlLApp. 549. 
27 ax p 1094 note 58. 

73- Ky.—Waddell v. Comar, 7 Ky. 
Op. 591. 

74- Ky.—Waddell v. Comar, supra 

75- Ill.—^Mulcahey v. Vehon, 229 HI 
App. 454. 

76- N.T.—Giordano v. Metropolitan 
Jockey Club, 29 N.T.S.2d 939, 170 
Misc. 506. 
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Illegality as a defense. In a statutory action by the loser 
or other person to recover back money or property lost 
and paid, the illegality of the transaction and the loser’s 
participation therein is not as a rule a good defense, but 
prior repayment or release is. 

In action against loser. In an action on a note, 
bond, or other contract which is founded on a gam¬ 
ing consideration and which is void,'^'^ or on a judg¬ 
ment rendered on such demand,defendant may 
set up the illegality of the transaction. This defense 
is available not only to a party to the transaction 
but to anyone privy to him in blood or estate.^^ 
Defendant is not bound, as a condition precedent to 
his right to set up such defense, to return what he 
received under the contract,^® or to give notice to 
the other party of his intention to repudiate the 
contract.81 

In action to recover hack money lost. In an ac¬ 
tion under the statute to recover money or property 
lost and paid, defendant cannot plead the illegality 
of the transaction as a defense,*^ or that some of 
the property claimed belonged to a person other 
than plaintiff,S3 or that plaintiff was a willing gam¬ 
bler seeking a profit,S4 or that he was particeps 
criminis,S5 although there is authority for the view 
that the fact that plaintiff is in pari delicto is a 
good defense.ss A former judgment recovered or 
compromised, however, is a good defense to a sub¬ 
sequent action ;S7 and payment made in good faith 
is likewise a good defense^S to the extent of such 
payment.S9 A release under seal bars the right to 
recover but a release of defendant’s agent does 
not release defendant.^! In a suit to set aside and 


enjoin the enforcement of a judgment on a note 
previously obtained by defendant, on the ground 
that the note was given on a gambling contract, the 
defense of res judicata was not available to defend-' 
ant despite the fact that plaintiff had pleaded the 
illegality of the note in the action thereon, where 
the issue of illegality was not adjudicated therein.®^ 

§ 50. — Licenses 

As a general rule, the Issuance of a license to carry 
on any species of game or a gaming establishment does 
not affect the civil rights and liabilities arising out of 
the gaming transactions. 

While, as appears infra § 82, a license to carry on 
any species of game or gaming establishment may 
have the effect of legalizing betting on such game, 
so that a prosecution will not lie therefor, ordinarily 
it has no effect on the civil rights and liabilities 
arising out of the gambling transaction ^nd it 
is no defense to set up a void statute under which 
defendant was authorized to gamblc.34 However, 
the right to recover money lost at gaming under 
special statutes allowing such recovery has been de¬ 
nied to one who has lost at a licensed gambling 
house®® and to one who has lost in a transaction in 
futures where he dealt with a person who was li¬ 
censed to deal in such transactions.®® 

§ 51. - In Actions against Stakeholders 

In an action against a stakeholder for the recovery 
of a deposit, only matters which relieve him of liability 
constitute good defenses. 

In an action against a stakeholder for the rccov- 


77. La.—Frlel v. Murchison, 8 La. 
App. 354. 

Pa«—Joffe V. Miller, 10 Pa.Dist. & Co. 

288, 7 WasKCo. 131. 

27 C.J. p 1094 note 61. 

78. N.J.—Thompson v. Williamson, 
68 A. 602, 67 N.J.Eq. 212. 

27 C.J. p 1094 note 62. 

79. U.S.—Carpenter v. Beal-McDon- 
nell & Co.. D.C.Ark.. 222 P. 453. 

Cal.—Kyne v. Kyne, 106 P.2d 620, 16 
Cal. 2d 436, prior opinion, App., 98 
P.2d 738. 

80. Ind.—Schmueckle v. Waters, 25 
N.E. 281, 125 Ind. 265. 

81. Neb.—Merrill v. Carver, 96 N. 
W. 619, 4 Neb., Unolf., 830. 

82. Ohio.—Lear v. McMillan, 17 Ohio 
St. 464. 

83. Tex.—Jackson v. Nelson, Civ. 
App., 39 S.W. 316. 

27 C.J. p 1095 note 68. 

84. Or.—^Mozorosky v. Hurlburt, 211 
P. 893, 106 Or. 274. 

85. N.H.—^Watts v. Lynch, 6 A. .458, 
64 N.H. 96. 

8a N.Y,—Galtrof v. Levy, 22 N.T.S. 
2d 374, 174 Misc. 1004. 


87- Ky,—Caldwell v. Caldwell, 2 

'Bush 446. 

A recovery by the loser’s creditor 
bars a recovery by the loser from 
the winner.—Cofer v. Riselinff, 55 S. 
W. 235, 153 Mo. 633. 

An. unsatisfied Jndfifinent airainst 
one of several person.^ who conspired 
togrether to play at cards and divide 
the winnings is no bar to a recovery 
against any of the others.—Preston 
V. Hutchinson, 29 Vt. 144. • 

Sa Ky.—Schooler v. Turner, 14 S,W. 

360, 12 Ky.L. 362. 

27 C.J. p 1095 note 70. 

Peaceable recapture of money lost 

Where in a poker game J lost 
twenty-three dollars, and H two 
hundred and sixteen dollars, and O 
won twenty-five dollars, and S two 
hundred and fourteen dollars, and, at 
the conclusion of the game, S who 
had with him eighty dollars, besides 
what he had won, loaned H, at his re¬ 
quest two hundred dollars on his 
one-day note, it was held that this 
was a peaceable recapture of money 
lost, and S could not recover on the 

112 


note.—Stanford v. Howard. 52 S.W. 
140, 10.3 Tenn. 24, 76 Am.S.R. 6.35. 

89. Ky.—Caldwell v, Oaldwoll. 2 
Bush 446. 

27 C.J. p 1095 note 71. 

90. Mass.—Wall v. Metropolitan 

Stock E.N:ch.. 46 N.E. 1062. 168 

Maas. 282, followed in Shea v. Met¬ 
ropolitan Stock Exch., 47 N.K. 1113, 
168 Maas. 284. 

81. Mass.—Welch v. Corey, 87 N.E. 
477. 201 Ma.ss. 165. 

92. Ill.—Mulcahey v. Vehon, 229 III. 
App. 454. 

93. Tex.—Monroe v. Smelly, 25 Tex- 
586, 78 Am.P. 541. 

27 C.J. p 1095 note 78. 

The granting of a charter for a 
raoeoourse docs not legalize betting 
on the races.—Cain v. McHarry, 2 
Bush, Ky., 263. 

94. Alsu—^Harris v. Brooks, 66 Ala. 
388. 

95. Wyo.—^Kinney v, Hynds, 49 P. 
403. 52 P. 1081, 7 Wyo. 22. 

98. Go.—Miller v, Shropshire, 53 S. 
E. 335, 124 Ga. 829, 4 Ann.Caa. 574. 
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ery of a deposit he, not being a party to the con¬ 
tract, cannot set up its illegality as a defense,^^ qj- 
assume the position of a party to the wager and ask 
the court to recognize the contract neither can 
he set off the amount of a deposit made by him with 
plaintiff on another wager of a similar character,^^ 
or expenses incurred by him in respect of the gam¬ 
bling transaction,! It is not a defense to the stake¬ 
holder that after demand made on him by the loser 
he paid or delivered the money or property to the 
winner,2 or to another to whom it was forfeited, in 
the absence of suit by the latter.^ 

In actions on legal wager. Various matters urged 
as defenses to actions to recover the amount due 
the winner of a legal wager have been considered.^ 

§ 52. Jurisdiction and Venue 

The nonresidence of the loser does not deprive the 
court of Jurisdiction of an action by a third person to 
recover money paid to the winner within the state. 

In an action by a third person to recover from the 
winner money paid and lost on a wager, the fact 
that the loser is a nonresident of the state, and that 
the money was paid by check sent from without the 
state, does not deprive the court of jurisdiction.^ 

§ 53. Time to Sue and Limitations 

Actions to recover money or property lost and paid 
at gaming must be brought within the time, if any, 
specified in the statute giving the right of action. Some 


statutes bar any action at aii by the loser after the 
specified period, while others permit an action by him if 
no other person entitled to sue has commenced an ac¬ 
tion. 

The statutes giving a right of action for money or 
property lost and paid also generally require that the 
action therefor must be brought by the loser, his 
creditor, etc., within a prescribed time after payment 
or delivery.® The statutory limitations are applica¬ 
ble only to cases coming within their terms.^ The 
fact that defendant has made an assignment for the 
benefit of creditors does not arrest the running of 
the statute.®. In computing the time which has 
elapsed, the period of defendant’s absence from the 
state is to be deducted under some statutes;® but 
under other statutes the rule is otherwise.!® As 
between general statutes of limitations, the courts 
apply one governing actions for money had and re¬ 
ceived rather than one governing actions for the 
recovery of a penalty or forfeiture.!! 

In a number of states, the statutes give the loser 
an exclusive right of suing for a given length of 
time and no other person can sue until after the 
expiration of that time,!® although other designated 
persons may sue thereafter if- the loser does not sue 
within the period.!® Under some statutes of this 
nature, suing within the prescribed time is regarded 
as a condition precedent to the loser’s right of ac¬ 
tion,!^ and, as appears infra § 57,. if the action is 
not brought within that time, defendant need not 


97. Ga.—^Alford v. Burke, 21 Ga. 46, 
68 Am.D. 449. 

27 C.J. p 1096 note 79. 

98. Ga.—^Alford v. Burke, supra. 

99. N.T.—Bevins v. Heed, 4 N.T.Su- 
per. 436. 

1. Mass.—Morgran v. Beaumont, 121 
Mass. 7. 

2. Me.—McDonough v. Webster, 68 
Me. 530. 

3. Me.—Gilmore v. Woodcock, 70 Me. 
494. 

4. Xiegality of '^breakage” deduction 
All action to recover amount al¬ 
legedly due on wager without deduc¬ 
tion of '*breakage" for each dollar 
of wager was not barred on ground 
that, if method of computing break¬ 
age adopted by race track opera¬ 
tor was unwarranted, the action was 
on an illegal contract which the law 
would not enforce, since the wager 
itself was lawful, and proper method 
of computing "breakage" was writ¬ 
ten into the contract by force of 
statute Axing the return to which 
successful better was entitled.—^Wise 
V. Delaware Steeplechase & Hace 
Ass’n, Del.Super., 18 A.2d 419. 

5. Ga.—Tatham v. Freeman, 180 S. 
E. 871, 61 Ga.App. 477. 

38C.J.S.—8 


6. N.J.—Shack v. Dickenhorst, 122 

A. 436, 99 N.J.Daw 120. 

27 C.J. p 1096 note 87. 

Time of loss 

In an action to recover money lost 
in gambling, where plaintiff does not 
settle the loss at the time of the 
play, but sometime later gives a 
check which defendant subsequently 
cashes, it has been held that the loss 
occurred at the time the game was 
played and not when the check was 
given or the money paid.—Mann v. 
Gordon, 110 P. 1043, 15 N.M. 652. 

7. Tex.—Morton v. Provident Nat. 

Bank, 93 S.W. 189, 42 Tex.Clv.App. 

154. 

27 C.J. p 1095 note 88. 

ApplioabiUty to denial of payment of 
other obligation 

In an action to recover the price 
for grain sold and delivered wherein 
defendant pleaded payment, plaintiff 
was not precluded from pleading that 
the alleged payment consisted of set¬ 
ting off against the debt plaintiff’s 
losses hi illegal gaznbling contracts, 
even though more than the statutory 
period for recovering gambling loss¬ 
es had elapsed since the alleged gam¬ 
bling occurred.—^Whlte v. Tumer- 
Hudnut Co.,. 152 N.E. 572, 322 Ill. 138, 
affirming 236 IlhApp.' 647,' 

113 


Actual loss of wager 

Under the statute relating to gam¬ 
ing, the right of recovery of a wager 
is not barred, except by general stat¬ 
ute of limitations, unless the wager 
was actually lost, but, if lost, the 
suit must be brought within six 
months of such loss.—Shack v. Dick¬ 
enhorst, 122 A. 436, 99.N.J.Law 120. 

8. Ohio.—^Burrows v. Hussong, 31 
Ohio Cir.Ct. 211. 

9. Me,—Peyret v. Coffee, 48 Me. 319. 

10. GkL—Cook V. Barnett, 25 Ga. 
664. 

11. Cal.—Parker v. Otis, 62 P. 671, 
927, 180 Cal. 322, 92 Am.S.R. 56. 

12. Ind.—^Brvin v. State, 48 N.B. 249, 
iso Ind. 332. 

27 C.J. p 1096 note 96. 

Dependent 

Right of dependent to recover mon¬ 
ey lost in gambling does not accrue 
until six months after incurring of 
obligation.—Lannen v. Worland, 162 
N.E. 271, 119 Ohio St. 49. 

13. Ohio.—^McGill v. Worland, 158 

N.E. 498, 26 Ohio App. 297. ^ 

14. Ala.—Paulk v. Jasper Land Co., 
22 So. 496, 116 Ala. 178. 

27 C.J. p 1096 note 98. 
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plead that fact in order to set* h ttp as a defense. 
Under others, however, if no other person has com¬ 
menced suit, the expiration of the period does not 
preclude the loser from privately settling in good 
faith with the winner,^® or from suing for the 
amount of his loss.^® 

The time within which a deposit may be recovered 
from a stakeholder is regulated in some jurisdic¬ 
tions by special statutes.^*^ Some of the statutes 
governing the institution of actions against a winner 
have been held to apply to actions against stake¬ 
holders to recover deposits;^® other such statuses 
do not so apply.i^ 

§ 54, Parties 

The determination of who are proper and necessary 
parties is governed largely by general rulba and applica¬ 
ble statutory provisions. 

Plaintiff, An action by a loser may under some 
statutes be in his own name for his own use and 
benefit,20 but under others it must be for the benefit 
of his wife and children.^l It has been held that 
in a statutory action by the loser against the win¬ 
ner the person who made the bet as principal is the 
proper party plaintiff, although in fact he acted as 
the agent or depositary of other persons.^^ jf sev¬ 
eral persons join or are interested in the wager, 
each must sue separately for his portion lost and 
paid.2^ Under some statutes all the members of a 
firm are proper parties plaintiff to recover the value 
of property of the firm lost on a wager by one of 
the partners.24 An action by a third person to re¬ 
cover the money or property lost should be in the 


name of the person authorized by statute and 
in such case it is not necessary to join as plaintifiF 
the real party in interest for whose benefit the ac¬ 
tion is brought.26 Under a statute permitting "any 
other person” to recover money lost it has been 
held that the wife of the loser is not allowed to 
bring the action, such statute not removing the com¬ 
mon-law disability of coverture and it has also 
been held that a general statute permitting a mar¬ 
ried woman to prosecute and defend suits in her 
own name, without her husband, for the preserva¬ 
tion and protection of her property and personal 
rights, does not authorize the wife to bring the ac¬ 
tion since such action is not one for the preserva¬ 
tion of property or personal rights.^^ In an action 
by a creditor of the loser against the winner, the 
loser is not a necessary party.^^ 

The proper party plaintiff in an action against a 
stakeholder for the recovery of a deposit is the real 
depositor, although the deposit was made for him in 
the name of another and others interested in the 
bet or wager need not join in the suit.31 Some 
courts hold that a joint action to recover money de¬ 
posited on an election wager cannot be maintained 
against the stakeholder by several contributors;®^ 
but other courts hold that, where the loser acts for 
himself and another jointly in making a bet and de¬ 
positing the money, both may unite in the action 
against the stakeholder.®® 

Defendant. In an action to recover money or 
property lost plaintiff may join as defendants all the 
adverse betters®^ and the stakeholders,®® provided 
no person is joined whose bet is less than the 


15. Ky.—^Bames v. Turner, 4 Mete. 
114. 

16. Ohio.—Cooper v. Rowley, 29 
Ohio St. 647—Hoss v. I/ayton, 3 
Ohio SL 352. 

17. Mo.—Cutshall v. McGowan, 73 S. 
W. $33, 98 Mo.App. 702. 

N.J.—Shack v. Dickenhorst, 122 A. 
438, 99 N.J.Law 120. 

la N.T.—McKeon v. Caherty, 2 N.T. 
Super. 299. 

19. Tenn.—Perkins v. Hyde, 6 Terg. 
283. 

90l Ohio.—^Liannen v. Worland, 162 
N.B. 271, 119 Ohio St. 49. 

37 C.J. p 1096 note 6. 

81. Ga.—^Higrdon v. Heard, 14 Ga. 
256. 

Tenn.—^Forrest v. Grant, 11 lioa 305. 

88, N.J.—^Hasrwood. v. Sheldon, 13 
Johns. 88. 

83. Tenn.—Lillard v. Mitchell, Ch., 
37 S.W. 702. 

27 C.J. p 1096 note 8. i 


84. Ohio.—Cannon v. Cheney, 8 Ohio 
Cir.Ct 143, 4 Ohio Cir.Dec. 336. 

85. Ind.—^Ervin v. State, 48 N.BL 249, 
160 Ind. 832. 

27 C.J. p 1096 note 10. 

86 . Ind.—^Brvin v. State, supra—^Ty¬ 
ler V. Davis, 75 N.B. 3, 37 Ind.App. 
667. 

87- Ky.—^Moore v. Settle, 82 Ky. 187, 
56 Ani.R. 889. 

Me.—Spiller v. Close, 86 A. 173, 110 
Me. 302, Ann.Cas.l914C 1079. 

aa. Me.—Spiller v. Close, supra. 

89. Mo.—Cofer v.' Riseling*, 56 S.W. 
235, 153 Mo. 638. 

36. Ky.—^Donahoe v. McDonald, 17 
S.W. 196, 92 Ky. 123, 13 Ky.L. 413. 
27 C.J. p 1096 note 16. 

31. Mo.—^Humphreys v. Magee, 18 
Mo. 436. 

32. Pa.—^Mytinger v. Springer, 8 
Watts & S. 405, 38 Am.D. 774. 

33. Ky.—^Turner v. Thompson, 66 S. 
W. 210, 107 Ky. 647, 21 Ky.D. 1414. 
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34. Tex-—Galbreath v. Atkinson, 16 
Tex. 21. 

27 C.J. p 1097 note 20. 

Joint winners 

An amended petition, in action to 
recover money received by defend¬ 
ants as winners from plaintiff In 
games of chance, alleging that plain¬ 
tiff made bets with and lost to each 
of the defendants, who Jointly oper¬ 
ated gambling devices, and to their 
servants, agents, and employees, 
whose names were unknown to plain¬ 
tiff but well known to defendants, for 
at all times during gambling opera¬ 
tions one or more of such defendants 
would be present and participating 
in the operation, was not subject to 
demurrers on ground of ^'misjoinder 
of parties*' defendant.—-Silver v. 
Ford, 14 S.E.2d 132. 64 Ga.App. 679, 
followed in 14 S.B.2d 188, 64 Qa.App. 
682. 

35- Tex.—Galbreath v. Atkinson, 16 
Tex. 21—Jackson v. Nelson, Civ. 
App., 39 S.W. 816. 

27 aj. p 1097 note 21. 
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amount necessary to give the court jurisdiction.^^ 
The fact that some of the defendants involved in 
the transactions are not served with process does 
not create a defect of parties where under the pe¬ 
tition any or all of defendants are liable.®*^ It has 
been held that one who is alleged to be liable as the 
owner of the building in which the gaming was 
conducted may be joined as defendant in such an 
action with those concerned in the game.38 in an 
action under a statute allowing recovery against the 
owners of such building the owners of separate 
buildings in which separate sums were lost cannot 
be joined as defendants.®® 

§ 55. Pleading 

Rules governing pleadings In civil actions generally 
are applicable. 

Rtdes governing pleadings in civil actions gener¬ 
ally, as discussed in the title Pleading, are applica¬ 
ble in actions involving alleged gambling transac¬ 
tions.^^ 

§ 56. - Declaration, Complaint, or Peti¬ 

tion 

The declaration, complaint, or petition should set 
forth all the substantive facts necessary to a recovery. 

38. Tex.—Galbreath v. Atkinson, 16 
Tex. 21. 

37. Ohio.—OBJmerine v. Belpash, 155 
N.B. 249, 23 Ohio App. 811. 

38. Ohio.—Pentz v. Burrowes, 28 
Ohio Cir.Ct. 490. 

27 C.J. p 1097 note 28. 

39. Ohio.—^Bobh v. Hetsch, 8 Ohio 
Dec., Reprint, 246, 6 Ciuc.D.Bul. 

638. 

40. Mont.—Benson Stabeck Co. v. 

Farmers' Elevator Co. . of Barber, 

214 P. 600, 66 Mont 396. 

41 . Ky.—^WehmhofC v, Rutherford, 

32 S.W. 288, 98 Ky. 91, 17 Ky.L. 

659. 

27 C.J. p 1097 note 26. 

42. N.J.—Sawin v. Bisele, 122 A. 

437, 99 N.J.Law 117. 

27 C.J. P 1097 note 27. 

Fleadlnsr held snllloleiLt 

(1) Generally.—McGill v. "Worland, 

168 N.B. 498, 25 Ohio App. 297—^Em- 
erine v. Belpash, 155 N.B. 249, 23 
Ohio App. 311. 

<2) Petition to recover money paid 
to defendant, at all times within 
state, as result of waarer allearedly 
made within state, was held not de¬ 
murrable as showing that wager was 
made in England, although alleging 
tiiat loser was English company and 
paid bet by check sent from London 
to Atlanta.—^Tatham v. Freeman, 180 
S.B. 871, 61 Ga.App. 477. 

FIsadittg held isunilfldSBit 

(1) Complaint which sdleged under 
Gaming Act that plalntilC deposited 


A declaration, complaint, or petition in an action 
under the statute for the recovery of money or 
property lost at gaming should set forth with cer- 
tainty^i all the substantive facts necessary to a re¬ 
covery under the particular statute;^® but it is un¬ 
necessary and improper to set forth the circumstanc¬ 
es from which such facts may be deduced.^® Plain¬ 
tiff may in a proper case be put to an election be¬ 
tween different causes of action set up in different 
paragraphs.*^ An immaterial allegation showing 
the relation of the parties at the time the money 
was lost will not be stricken out.*® If defendant 
pleads to the declaration, he thereby waives any 
formal defect or omission therein,*® but not the 
defect of failure to state facts sufficient to consti¬ 
tute a cause of action.**^ A continuous transaction 
covering a period of several months but for a single 
and continuous purpose running through the entire 
transaction may be pleaded in a single count.*® In 
an action to cancel an instrument on the ground 
that its performance has been rendered impossible 
by the passage of a statute relating to gambling de¬ 
vices, the complaint must state facts sufficient to 

Richter v. Empire Trust Co., D.C. 
N.Y., 20 F.Supp. 289. 

43. Mass.—Ballou v. Willey, 62 N.B. 
1064, 180 Mass. 562. 

"Special matter” 

Statute authorizing loser to recov¬ 
er money lost in gaming without set¬ 
ting forth special matter in his com¬ 
plaint was Intended to afford the los¬ 
er a means of recovery not Involving 
a confession of gambling; hence. In 
action to recover such money, gen¬ 
eral statement of plaintiff’s cause of 
action for money had and received in 
the aggregate amount claimed satis¬ 
fied requirement of statute, and 
plaintiff could not be required to set 
forth specifically the items compris¬ 
ing the money allegedly paid, includ¬ 
ing dates, names of horses and races, 
amounts paid to each defendant, and 
method of calculating the totaL— 
Macchio V. Breunig, 3 A.2d 670, 126 
Conn. 113. 

44. Ky.—Wehmhoff v. Rutherford* 
32 S.W. 288, 98 Ky. 91, 17 Ky.L. 
659. 

27 C.J. P 1097 note 31. 

4& N.Y.—Gilpin V. Baly, 11 N.Y.S. 
6, 24 Abb.N.Cas. 216. 

43. 111.—Winchester v. Rounds, 66 
Ill. 461. 

N.Y.—Stannard v. Bytinge, 28 N. 
Y.Super. 90, 3 Abb.Pr.,N.S., 42, 33 
How.Pr. 262. 

U.S.—Boyce v. Odell Conuniu 
Co., aaind., 107 F. 68. 


^rtain securities with defendants, 
that gaming transactions were car¬ 
ried on, and that from time to time 
settlements were made on basis of 
profit and loss, and that the last 
speculation was made within six 
months of the present suit, is proper- 
srly stricken, where there is no av¬ 
erment, as required by statute, that 
suit is brought to recover money de¬ 
posited on a wager not yet deter¬ 
mined, or to recover a wager won 
but withheld by depositary, or to re¬ 
cover a wager lost within six months 
of bringing suit—Sawin v. Bisele, 
122 A 437, 99 N.J.Law 117. 

(2) Allegation that plaintiff en¬ 
tered horse in race and paid entry 
fee was simply an allegation that fee 
was paid for privilege of entering 
contest and not an aJlegration of gam¬ 
bling; hencey complaint did not state 
a cause of action.—^Toomey v. Pen- 
well, 245 P. 943, 76 Mont 166, 45 A 
Ii.R. 993. 

Facts required to be alleged 

(1) In action by a citizen against 
winner to recover, for his own use, 
the money lost and paid, amount of 
loss and fact that defendant is the 
winner must be alleged.—^Marx v. 
Scott 10 N.B. 2d 1093, 66 Ohio App. 
366. 

(2) In. action to recover money 
paid on gambling debt gambling 
having taken place outside jurisdic¬ 
tion, complaint must allege that gam¬ 
bling took place in jurisdiction where 
such transaction is illegal or void.— 
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warrant a decree in favor of complainant.^® 

In action against stakeholder. A declaration, 
complaint, or petition against a stakeholder for the 
recovery of money or property deposited should 
state all the facts necessary to bring the case within 
the statute against gaming, ^0 such as the nature of 
the wager, the fact of deposit with the stakeholder, 
and a demand and refusal before suit.51 Although 
it should refer to the statute, an omission to do so 
is at most only a formal defect, and can be objected 
to only by special demurrer.^^ 

Illegality as ground of demurrer. A complaint 
which shows on its face that it is an attempt to 
enforce a gambling obligation is demurrable but 
a complaint is not demurrable on that ground where 
it does not appear to be based on such an obliga- 
tion.54 

§ 57. - Plea or Answer 

A defense that a note or contract, valid on fts face, 
was given for a gaming consideration, must be specially 
pleaded unless the illegality of the transaction appears In 
plaintiff's case or Is otherwise established. Such a plea 
must clearly state all facts necessary to constitute the 
defense. 

To be available in an action on a note or contract 
valid on its face, a defense that the note or con¬ 
tract is illegal as given for a gaming consideration 
must be specially pleaded,55 unless the illegality of 
the transaction appears in plaintiffs case, or is oth¬ 
erwise established,®® A plea or answer setting up 
the defense of gambling must not be ambiguous®^ 


or contain inconsistent statements.®® It must state 
with certainty all facts necessary to show that the 
transactions with defendant out of which the alleged 
cause of action arose were in violation of a partic¬ 
ular gaming statute.®® So, a plea or answer setting 
up that a note, check, etc., on which an action is 
brought was given for a gaming consideration, must 
state clearly and fully all facts constituting the con¬ 
sideration and which rendered it illegal.®® Howev¬ 
er, it has been held that a plea or answer is suffi¬ 
cient as against general demurrer, if it contains 
enough from which it could reasonably be deduced 
that defendant was relying on the defense of a gam¬ 
bling transaction.®i The kind of game at which the 
money was lost need not be stated ;®2 and a plea 
that the note sued on was given in settlement of 
illegal stock gambling speculations on margins states 
a sufficient defense.®® Where such plea or answer 
is to an action by an assignee, it need not allege 
that the note was overdue when assigned.®^ An 
answer to a complaint seeking the recovery of mon¬ 
ey lost and paid does not sufficiently set forth the 
defense of pari delicto by attacking plaintiff’s gen¬ 
eral character as a professional gambler; the an¬ 
swer must allege that the parties arc in pari delicto 
with reference to the specific transaction set forth 
in the complaint.®® 

Pleading limitations. Where the loser by failing 
to bring his action to recover the money lost or 
paid within the statutory period loses his right of 
action, see supra § S3, in an action brought by him 


49. Cal.—^Fey v. Rossi Impr. Co., 139 
P. 908, 23 Cal.App. 766. 

27 C.J. p 1097 note 34. 

50. N.T.—^Eggers v. Klussmann, 16 
Abb.N.Cas. 226. 

27 C.J. p 1097 note 35. 

Bill to xestxoln payment to winnex 
Bill to restrain stakeholder from 
paying over complainant’s deposit 
and to compel a return thereof to 
complainant must allege that money 
or property is still In stakeholder’s 
hands and that he refuses to return 
it after demand.—^Petlllon v. Hippie, 
90 Ill. 420, 32 Am.R. 31. 

51. N.T.—Bggers V. Klussmann, su¬ 
pra. 

52. N.T.—O’Maley v. Reese; 6 Barb. 
658. 

53. Tex.—Finley v. Stripling, Civ. 
App., 16 S.W.2d 711. 

54u U.S.—^Holbrook v. Shepard, C. 
C.A.Ga., 279 F. 193. 

55. N.J.—Benjamin v. Blake, 1 A. 2d 
263, 121 N.J.Law 10. 

27 C.J. p 1099 note 60. 

56. N.T.—Nielsen v. Donnelly^ 181 
N.T.S. 509, 110 Mlsc. 206. 


57. Ill.—Prentiss v. Press, 63 Ill. 
App. 430. 

5& Ky.—Elias v. Gill, 18 S.W. 464, 
92 Ky. 669. 13 Ky.L. 798. 

27 C,J. p 1098 note 46. 

59. Ala.—Marengo Abstract Co. v. 
Hooper, 66 So. 680, 174 Ala. 497. 

27 C.J. p 1098 note 47. 

Allegations held sufficient 

(1) Pleas alleging that the sum of 
money claimed by plaintiff from de¬ 
fendant arose ’’out of a contract be¬ 
tween said parties for the purchase 
of cotton to be delivered at a future 
date, the said parties not intending 
that the said cotton should be ac- 
ually delivered in kind and the price 
paid,” and that plaintiff ought not 
recover because the amount claimed 
arose “out of a contract commonly 
called ’futures' in this, that the con¬ 
sideration of said contract was the 
purchase or sale of cotton to be de¬ 
livered at a future day, the plaintiff 
and . defendant not intending that the 
said cotton should be actually, de¬ 
livered' in kind and the price paid,” 
were held sufficient to show that the 
transaction was In cotton futures, in 
violation of statute, as they were 
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sufficient to disclose the intention of 
parties to gamble on the dIffrTenee in 
contract price and market price.— 
Shannon v. McClung, 97 So. 840, 210 
Ala. 273. 

(2) Other allegations. 

Ala.—Fenner & Beane v. Olive, 147 
So. 147, 226 Ala. 359. 

Pa.—Atkinson v. Sapovits, 87 Pa. 
Super. 376. 

27 aJ. p 1998 note 47 [b]. 
Allegations held insufficient 
N.T.—Ennis v. Ross, 74 N.TS. 860, 
37 Misc. 160. 

60. N.y.—Donnelly v. Hander, 216 N. 
T.S. 437, 217 App.t>iv. 69. 

27 C.J. p 1698 note 49. 

61. Mo.—Clark v. King, 162 S.W. 
669, 178 Mo.App. 3K1. 

27 C.J. p 1098 note 48. 

62. Ala.—^Jordan v. Hiocke, Minor 
264. 

63- N.T.—^Nichols V. Liumpkin, 61 
N.Y.Super. 88, 7 N.Y.Clv.Prm*. 1. 

64. in. —^Williams v. Judy, 8 III. 282, 
44 Am.D. 699. 

65. N.T.—^altrof v. Devy, 22 N.T.S. 
2d 374, 1T4 Misc. 1004. 
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after the expiration of such period defendant need 
not specially plead the statute in order to set it up 
as a defense he may take advantage of the stat¬ 
ute by demurrer.®7 

A stakeholder's plea or answer should contain a 
sufficient denial of all material facts averred in the 
complaint, and an evasive answer is insufficient.®® 

§ 58. - Reply 

Rules governing replies In civil actions generally are 
applicable to replies to a plea or answer setting up 
gambling as a defense. 

The sufficiency of a reply to a plea or answer set¬ 
ting up gambling as a defense is governed by the 
rules regulating replies in civil actions generally.®® 

§ 59. -Issues, Proof, and Variance 

The evidence must be confined to the issues made 
by the pleadings. Material facts must be proved as al¬ 
leged, but unnecessary allegations need not be proved. 

The parties to an action growing out of a 
gaming transaction may introduce evidence only 
of facts alleged in the pleadings or within the is¬ 
sues made thereby.*^® Evidence that a note or other 
contract was given for a gaming consideration has 
been held admissible under a plea of the general 
issue but, on the other hand, it has been held 
that, since a note or contract is presumed to be val¬ 
id, the fact of a gaming consideration must be spe¬ 
cially pleaded or evidence of that fact will be pre¬ 
cluded,^2 in the absence of anything appearing from 
the contract itself, or from the evidence necessary 


to prove it, to show the illegality.*^® In an action 
to recover money lost at gartiing, evidence of mat¬ 
ters arising subsequent to the filing of the plea can¬ 
not be introduced under the general issue.*^^ Ma¬ 
terial facts must be proved-as alleged,^® but if the 
pleader alleges more than is necessary, the addition¬ 
al allegations need not be proved.*^® 

§ 60. Evidence 

Rules of evidence In civil actions generally are ap¬ 
plicable. 

Ordinarily the general rules of evidence applica¬ 
ble in civil actions govern in actions of the type un¬ 
der discussion.^*^ 

I 51 . - Presumptions and Burden of 

Proof 

As a general rule, the burden of proving that a con¬ 
tract or transaction was a gambling one is on the party 
asserting It; and, except In so far as statutes may shift 
the burden under particular circumstances, the same rule 
applies to proving ithe Illegality of speculative transac¬ 
tions. 

Generally, the presumption is in favor of the va¬ 
lidity of the transaction,*^® and the burden of prov¬ 
ing that a contract or transaction is a gambling one 
is on the party asserting it ;*^® although it has been 
held that the general rule, that one suing thereon 
has the burden of establishing a lawful and enforce¬ 
able contract, applies to a case where the alleged 
contract is attacked as a gambling transaction.®® 
In an action to recover money or property lost at 
gaming, the burden is on plaintiff to prove all facts 


66. Ala.—Paulk v. Jasper Land Co., 
22 So. 495. 116 Ala. 178. 

27 C.J. p 1096 note 94. 

67. N.J.—^Myers v. Ffidenberfr, 62 A. 
532, 70 N.J.Eq. 3, affirmed 65 A. 
1118, 71 N.J.Eq. 776. 

68. Cal.—Wise v. Rose, 42 P. 569, 
110 Cal. 159. 

27 C.J. p 1098 note 54. 

69. Ind.—^Davis v. Davis, 21 N.E. 
1112, 119 Ind. 611. 

27 C.J. p 1098 note 55. 

7a Minn.—Banner Grain Co. v. Burr 
Farmers’ Elevator & Supply Co., 
202 N.W. 740, 162 Minn. 334. 

Tex.—White v. Erwin, Civ.App., 67 
S.W.2d 1099, error dismissed. 

27 QJ. p 1099 note 67. 

AUeglnsr speculative contract 

In purchaser’s action for failure to 
deliver cotton contracted for, seller's 
plea that it was eontemplated when 
contract was made that it might be 
settled by payment of difference in 
price, without actual delivery of, and 
l>ayment for, the cotton, was held 
sufficient to raise issue of illegality. 
—Fenter v.. Robinson, Tez.Civ.App., 
280 S.W. 844. 


71. Ky.—Jones v. Pryor, 1 Bibb 614. 
Tenn.—^Herd v. Vincent, 1 Overt. 369. 

72. 111.—Israel v. Selman, 263 IlL 
App. 351. 

Contra Price v. Burns, 101 Ill.App. 
418. 

Minn.—Banner Grain Co. v. Burr 
Farmers’ Elevator & Supply Co., 
202 N.W. 740, 162 Minn. 334. 

27 C.J. P 1099 note 60.' 

73. Tex.—^White v. Erwin, Civ.App., 
67 S.W.2d 1090, error dismissed. 

74. Mo.—Cato V. Hutson, 7 Mo. 142. 

75. Mo.—Taylor v. Sebastian, 138 S. 
W. 649, 158 Mo.App. 147. 

27 C.J. p 1099 note 58. 

76. Iowa—^Harper v. Kurtz, 175 N. 
W. 45, 188 Iowa 1047. 

27 C.J. p 1099 note .62. 

77. Kan.—Orthweln-Matchette Inv. 
Co. v. McFarlin, 144 P. 842, 93 
Kan. 626. 

27 aj. li 1099 note 68." 

TK Ala.—Smith v. Odell, 108 So. 400, 
21 Ala^App. 358. 

OkL— Tkyl6r v. Starr,' 234 P. 766, 109' 

1 . » 


Okl. 136—Toung v. Stephenson, 200 
P. 226, 82 OkL 239, 24 A.L.R. 978. 

27 C.J. p 1099 note 67. 

79. U.S.—^Lyons Milling Co. v. GofCe 
& Carkener, C.C.AKan., 46 F.2d 
241, 83 AL.R 601, affirming, D.C.. 
GofCe & Clarkener v. Lyons Milling 
Co., 26 P.2d 801. 

Ill.—^Israel v. Selman, 263 111.App. 
351. 

N.T.—Bernstein v. Fuerth, 229 N.T.S. 

791, 132 Misc. 343. 

Okl.—Taylor v. Starr, 234 P. 766, 109 
Okl. 136—^Young v. Stephenson, 200 
P. 226, 82 Okl. 239, 24 A.L.R. 978. 
Tenn.—^Palmer v. Love, 80 S.W.2d 
100, 18 Tenn.App. 679. 

27 C.J. p 1099 note 68. 

imder N’egx>tiable Xostnunents 
law, the identity of the considera¬ 
tion for a note with illegality, spch 
as its intended use for gaming or 
wagering, constitutes an affirmative 
defense, the burden of proving which 
is on defendant—^Benjamin v. Bls^e, 
1 A2d 263, 121 N.J.Law 10. 

8a N.Y.—Gawrys v. Papke, 263 1^. 
Y.S. 619, 147 Misc. 639. 
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necessary to bring his case within the statute under 
which he sues.^i The burden is also on plaintiff to 
establish his right to recovery in an action against 
the stakeholder to recover a deposit^^ and in ac¬ 
tions by a third person to recover his money lost 
by another.^® Where a sum of money is lost at a 
prohibited game and at a game not prohibited, it 
has been held that there can be no recovery for the 
amount lost at the game not prohibited unless plain¬ 
tiff proves what that amount was.®^ 

lUegaliiy in speculative transactions. Ordinarily 
the presumption is in favor of the validity of trans¬ 


actions or dealings in futures,®® and the burden is 
on the one asserting it to prove that such dealings 
were gambling transactions.®® Thus it has been 
frequently held that the burden is on him to prove 
not only his own intention that the goods should not 
be delivered but also the like intention of the other 
party.®*^ However, it has been held that, if the cir¬ 
cumstances are such as to throw doubt on the ques¬ 
tion of the intention of the parties it is the duty of 
the party claiming under it to make it affirmatively 
appear that the transaction was made with the actu¬ 
al view to the delivery and receipt of the commod¬ 
ity.®® It seems that the probability that an intelli- 


81. Mass.—Welch v. Corey, 87 N.B. 

477, 201 Mass. 165. 

27 C.J. p 1100 note 69. 

88i Pa.—Davis v. Fleshman, 91 A. 

489, 245 Pa. 224. 

27 C.J. p 1100 note 70. 

83. OfcL—Becker v. Pitch, 167 P. 
202, 66 OkL 57. 

86. Philippine.—^Dichauco v. Marti¬ 
nez, 6 Philippine 594. 

85. U.S.—Mulllnix v. Hubbard, C.a 
A.Ark., 6 P.2d 109—^McCarthy Bros. 
Co. V. BQuity Co-op. Ass’n of Enid, 
D.C.Mont, 286 F. 171—^Holbrook v. 
Shepard, C.C.A.Ga., 279 P. 198— 
Brown v. Thom, C.C.A.Ark., 272 F. 
950, certiorari slanted 41 S.Ct. 625, 
256 U.S. 689, 65 KEd. 1172, and 
affirmed 48 S.Ct. 36, 260 tJ.S. 187, 
67 Lr.Ed. 171—Gettys v. Newburgrer, 
C.C.A.Okl., 272 F. 209, certiorari 
denied 42 S.Ct 56, 257 U.S. 649, 
66 LhEd. 416, and error dismissed 
43 S.Ct 11, 260 U.S. 698, 67 L.Bd. 
467. 

La.—Stewart Bros v. Beeson, 148 So. 
703, 177 La. 543. 

Md- —KBhxi V. Schleisner, 166 A. 435, 

165 Md. 106. 

Mo.—^Terxa, Andrews & Thurston v. 
Handazzo Macaroni Mfg:. Co., 288 S. 
W. 20, 315 Mo. 927. 

Mont—^Benson-Stabeck Co. v. Reser¬ 
vation Farmers* Grain Co., 206 P. 
651, 62 Mont 254. 

N’.J.—^ncas V. Bank of Montclair, 

166 A. 311, 110 N.J.LAW 894, 88 
A.L.R. 802. 

N.D.— Hoover v. Amundson, 293 N.W. 
196, 70 KD. 186. 

Okl.—Taylor v. Starr, 234 P. 766, 109 
Okl. 185. 

Tex.—^Kennedy v. McCauley, Civ.App., 
248 S.W. 428. 

Wash.—Quinn Smith Co. v. Litvin, 
24 P.2d 425, 174 Wash. 129. 

27 C.J. p 1100 note 74. 

In absence of centrary evidence, it 
Witt be presumed that “put'* was 
made In good faith.—^Frankfurter v. 
SUverman, 208 KT.S. 405, 124 Misc. 
751. 

CAosa-ewl befpze deUvery 

Where contracts of sale for future 


delivery are closed out before the 
specified times for delivery, the le- 
gral presumption is, in absence of sub¬ 
stantial evidence to contrary, that 
when parties made contracts they In¬ 
tended to close them out by legral 
methods of sales, direct set-offs, or 
ringringr off before time of delivery, 
and not by illegal method of paying 
the difference between the contract 
price and the market price at the 
times of delivery.—Gettys v. New- 
burger, C.C.A.Ofcl., 272 F. 209, cer¬ 
tiorari denied 42 S.Ct 56, 257 U.S. 
649, 66 L.Ed. 416, and error dismissed 
43 S.Ct 11, 260 U.S. 693, 67 L.Ed. 
467. 

Wjdtteu oozLtraots confirming ac¬ 
tual transactions on the exchanges 
are presumed valid, but the presump¬ 
tion is rebuttable. 

U.S.—^Lamson Bros. & Co. v. Turner, 
C.GA.Neb., 277 F. 680. 

Ky.—W. R. Craig So Co. v. Johnson, 
9 S.W.2d 110, 225 Ky. 440. 

88. U.S.—^Dickson v. Uhlmann Grain 
Co., Mo., 63 S.Ct 362, 288 U.S. 188, 
77 L.Bd. 691, 83 AL.R, 492, revers¬ 
ing, C.C.A., Uhlmann Grain Co. v. 
Dickson, 66 F.2d 625, certiorari 
granted Dickson v. Uhlmann Grain 
Co., 68 S.Ct 8, 287 U.S. 681, 77 L. 
Ed. 508—^Peto v. Howell, CC.A.I11., 
117 F.2d 249, certiorari denied 61 
S.Ct 1103, 313 U.S. 683, 85 UEd. 
1640—Hoyt V. Wickham, CCA. 
Iowa, 25 F.2d 777—Mulllnix v. 
Hubbard, C,C.A.Ark., 6 r.2d 109— 
McCarthy Bros. Co. v. Equity Co¬ 
op. Ass’n of Enid, D.CMont., 286 F. 
171—Browne v. Thom, CCA-Ark., 
272 F. 950, certiorari granted 41 
S.Ct 625, 256 U.S. 689, 65 L.Bd. 
1172, and affirmed 48 S.Ct 86, 260 
U.S. 137, 67 L.Ed. 171. 

Ill.—^Riordon V. McCabe, 173 N.Bl 660, 
841 Ill. 606, 83 A,L.R. 512, affirming 
264 IlLApp, 177. 

Ky.—W. R. Craig Sc Co. v. Johnson, 
9 S.W.2d 110, 225 Ky. 440. 

La.—Stewart Bros. v. Beesozi, 148 So. 
708, 177 La, 648. 

Md.—^KUhn v. Schleisner, 166 A. 486, 
165 MdL 106. 

Mass.—Savoy Finance Co. v. De 
Blase, 188 K.E. 742, 2S1 Mass. 426. 


Minn.—^In re Peterson's Estate, 281 
N-.W. 877, 208 Minn. 491. 

Mo.—^Bamhardt v. Strickland, App., 
8 S.W.2d 1079—Gordon v. Andrews, 
2 S.W.2d 809, 222 Mo.App. 609- 
J. E. Hood St Co. v. McCune, App., 
285 S.W. 158. 

N.J.—Clucas V. Bank of Montclair, 
166 A. 311, 110 H.J.Law 394, 88 
A.L.R. 802. 

N.Y.—^Frankfurter v. Silverman, 208 
N-YS. 406, 124 Mlsc. 761. 

N.D.—^Hoover Grain Co. v. Amundson, 
298 N.W. 196, 70 N.D. 186—Becher- 
Barret-Lockerby Co. v. SJothun, 
262 N.W. 691, 66 N.D. 168. 

Okl.—Taylor v. Starr, 234 P. 766, 109 
Okl. 135. 

Tenn.—^Palmer v. Love, 80 8.W.2d 
100, 18 Tenn.App. 679. 

Wash.—Quinn Smith Co. v. Litvin, 
24 P.2d 426, 174 Wash. 129. 

Wis.—Bank of Bttrick v. Bmberson 
196 N.W. 861, 182 Wis. 433. 

27 C.J. p 1100 note 76. 

87. U.S.—^Holbrook v. Shepard, C.C. 
A,Ga., 279 F. 193—Gettys v. New- 
burger, CGAOkl., 272 F. 209, cer¬ 
tiorari denied 42 S.Ct 66, 257 U.S. 
649, 66 L.Ed. 415, and error dis¬ 
missed 43 S.Ct 11 , 260 U.S. 598. 

57 L.Bd. 467. 

[ Ala.—T. S. Faulk So Co. v. Fenner 4b 
Beane, 127 So. 673, 221 Ala. 95. 
Ga.—Fenner St Bease v. Calhoun* 194 
S.E. 61, 56 Ga.App. 828. 

Ilh—^Salzman v. Boeing, 35 N.E.2d 
536, 311 I11.APP. 83—BhrUch v. 
Rothschild, 11 N.E.2d 623. 292 Ill, 
App. 511. 

Mont—^H. Earl Clack Co. v. Oltesvig, 

58 P.2d 586, 104 Mont 255—Bea^ 
son-Stabeck Co. v. Reservation 
Farmers' Grain Co., 205 P. 551, 6^ 
Mont 264. 

N.D.—Thoreson v. Hector, 210 N.W, 
169. 51 N.D. 651. 

27 C.J. p 1100 note 75 fa]. 

88. Wis,—Bartlett v. Collins, 85 N^ 
W. 70S, 705, 109 Wis. 477. 88 Am, 
S.R. 928. 

27 CJ. p 1101 note 75. 

Olea rittg house artaagemeaS for 
settlements of transactions does not 
throw burden on broker to show he 
had cettou on hand for delivery.—W, 
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g^ent man who enters on* a course of speculative 
dealings with a bucket shop does so with the under¬ 
standing that the purchases or sales are merely to 
be colorable is so strong as to amount to a presump¬ 
tion of fact.^® 

In some jurisdictions^ transactions or dealings in 
futures under, or in the absence of, particular cir¬ 
cumstances, are prima facie or presumptively wager¬ 
ing contracts, imposing on the party claiming un¬ 
der subcontracts the burden of establishing their le¬ 
gality.®® 

§ 62. --Admissibility 

a. In general 


S 

b. On issue of legality of speculative 
transaction 

In Gtenexal 

Rules governing the edmlssibltfty of evidence In civil 
actions generally are applicable. Within the usual ilmU 
tations, extrinsic evidence may be admitted to show the 
real nature of a written contract. 

The general rules governing the admissibility of 
evidence in civil cases apply to civil actions arising 
out of gaming transactions.®^ Thus they have been 
applied in determining the admissibility of evidence 
in actions to recover money or property or its value 
lost at gaming;®® in actions against the stakehold¬ 
er,®® or agaifist the broker;®^ and in determining 


K. Craig: & Co. v. Johnsoxi, 9 S.W.2d 
110, 226 Ky. 440. 

8^ U.S.—^In re A. B. Baxter & Co., 
C.C,A.N.T., 152 F. 137, 81 CCA. 
365, 11 Ann.Ca8. 437. 

30. Tex.—^Puckett v. Wilson Bros. 
Mercantile Co., Civ.App., 211 S.W. 
642. 

27 C.J. p 1100 note 73. 

JPnmislilng wxittasi coaflimattoa. 

Failure ot grrain commission mer¬ 
chant to furnish customer or prin¬ 
cipal statutory written confirmation 
of transactions makes prima facie 
case of illegral transaction.—^B'raser v. 
Farmers* Co-op. Co„ 209 N.W. 83, 167 
Minn. 369, reargrument denied 209 N. 
W. 913, 167 Minn. 8d9—Banner Grain 
Co. V. 33urr Farmers* Blevator A Sup¬ 
ply Co., 202 N.W. 740, 162 Minn. 334. 
Iktent to deliver 

Under a statute makingr a contract 
for future delivery void unless actu¬ 
al delivery was intended, burden of 
proving that parties contemplated 
actual delivery is on the party claim¬ 
ing benefit of contract.—Wiggins v. 
Postal Telegraph Co., 125 S.SL 56S. 
ISO S.a 292, 44 A.Ii.R. 731. 
Presumption of ezistenoe of legalis¬ 
ing drcuTn stances 
The introduction of evidence from 
which may be presumed the existence 
of circumstances rendering the trans¬ 
action valid is sufficient to sustain 
the burden. In the absence of plead¬ 
ings or proof controverting their 
existence.—^Taylor v. Starr, 234 P. 
756, 109 OkL 135. 

Presumption txom failure to deliver 
(1) Under some statutes declaring 
dealings in futures Illegal and void 
if it is the intention of the parties 
that there should be no actual de¬ 
livery but settlements on the basis 
of price fiuctuations, proof that a 
contract for future delivery was on 
margins, and that no actual delivery 
was made, is prima facie evidence 
that the contract is one condemned 
by the statute. 

n.S.—Holbrook v. Shepard, C.C.A.Ga., 
279 F. 198. 


Ala.—^T. S. Faulk 6b Co. v. Fenner & 
Beane. 127 So. 673, 221 Ala. 96— 
L»evy, Aronson 6b White v. Jones, 93 
So. 733, 208 Ala. 104. 

N.C.—Fenner v. Tucker, 196 S.E. 357, 
213 N.C. 419. 

(2) Such prima facie evidence may 
be rebutted by proof that actual de¬ 
livery was intended.—Holbrook v. 
Shepard, supra. 

(8) Under a statute of this char¬ 
acter, which, however, expressly ex¬ 
cludes from its condemnation con¬ 
tracts made imder provisions of the 
Federal Cotton Futures Act, such 
prima facie showing may be over¬ 
come by proof that the contract was 
made under the federal law.—^Fen¬ 
ner 6b Beane v. Olive, 147 So. 147, 226 
Ala. 369—^T. S. Faulk & Co. v. Fen¬ 
ner 6b Beane, supra/ 

sroaowiLershlp of secaxities sold; ac¬ 
tual purohaso and salo 
<1) Under statute so providing, 
where no actual purchase or sale is 
made,, fact that seller did not own 
seciuritles sold at time of sale and 
that settlement was made on the 
basis of price fiuctuations is prima 
facie evidence that there was an in¬ 
tention not to purchase or sell and 
that there was reasonable cause for 
broker to believe that such intention 
existed.—Marshall v. Williston, 152 
N.E. 227, 266 Masa 147—MarshaH v. 
James, 147 N.R 740, 252 Mass. 306— 
Houghton v. Keveney, 119 N.EL 447, 
280 Masa 49. 

(2) Accordingly, it has been held 
that, where plaintift makes out a 
short sale of stocks, burden rests 
on defendant either to prove actual 
purchases and sales, or to rebut the 
prima facie evidence of intent and 
reasonable cause to believe such in¬ 
tent existed.—^Marshall v. Williston, 
supra—Marshall v. James, supra— 
Houghton v. Keveney, supra. 

(8) If plaintiff shows that he 
made, through defendant broker, a 
short sale of securities which he did 
not own, and that he did not intend 
that there should be an actual pur- 
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chase and sale, defendant must prove' 
that an actual purchase and sale has 
taken place.—Marshall v. James, su¬ 
pra. 

(4) That purchase and sale were 
actual may be shown by proof that 
defendant had sufficient stock, at the 
time of transactions in question, to 
cover his obligations to all his cus¬ 
tomers if simultaneous demands for 
delivery had been made.—^Ryan v. 
Whitney, 153 N.EL 449, 257 Mass. 218. 

I (6) Where an actual sale and de¬ 
livery of stock is shown, there is no 
need to show the state of brok6r*8 re¬ 
lation to all his customers.—^Ryan v. 
Whitney, supra. 

Bhaer fozmar KorOi Caroliiia stat¬ 
ute^ since repealed, rule stated In 
text obtained.—^Fenner v. Tucker, 196 
S.B. 367. 213 N.C. 419—Martin v. 
Bush, 154 S.F. 43, 199 N.C. 93. 

91- Ill,—Brelsford v. Stoll, 26 N.E. 

2d 159, 304 IlLApp. 222. 

27 C.J. p 1101 note 79. 

On issue of knowledge 

In suit for purchase price of as¬ 
sorted jewelry and novelties sold 
with punch board, where there was 
issue as to whether or not seller 
knew that such devices were bought 
to be used for gambling purposes, 
it was not error to permit him to 
testify that merchandise so sold did 
not consist of gambling devices, and 
that firm did not manufacture any 
gambling devices.—^Lipault Co. v. 
Iowa Novelty Co., Iowa, 204 N.W. 
262. 

92. Conn.—Sofas v. McKee, 124 A 
380, 100 Conn. 541. 

Tenn.—^Pickard v. Berryman, 142 S. 

W.2d 764, 24 TennApp. 263. 

27 C.J. p 1101 note 80. 

93. Ky.—^Turner v. Thompson, 65 S. 
W. 210, 107 Ky. 647, 21 Ky.U. 1414. 

27 C.J. p 1101 note 81. 

94. Mass.—Chandler v. Price, 100 N. 
R 1029. 214 Mass. 180. 

27 aJ. p 1101 note 82. 
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whether or not a broker or commission merchant 
was expressly or impliedly cognizant of the illegal¬ 
ity of the transaction and, therefore, whether or not 
he could recover for his commissions or advances.® 5 
It has been held that evidence of similar transac¬ 
tions to defraud at gaming is admissible.®® 

Extrinsic evidence. To the extent and within the 
limitations discussed in Evidence §§ 8S1-101S, ex¬ 
trinsic evidence is admissible to show the real na¬ 
ture of the contract, even when the contract is in 
writing.®'^ 

b. On Issue of Legality of Speculative Trans¬ 
action 

General rules of evidence apply in determining the 
admisaibility of evidence on the issue of the legality of 
dealings in futures. 

The general rules of evidence apply to the admis¬ 
sibility of evidence in determining whether or not 
dealings in futures were gambling transactions.®® 
It has been held that, where a mutual intent is es¬ 
sential to invalidate the transaction, the evidence of 
the undisclosed intention of one party is inadmis¬ 
sible in the absence of evidence showing knowledge 
by the other party of such intent or establishing 
a mutual intent.®® However, it has been held proper 
to attempt to prove the intention by first inquiring 


into the intention of one of the parties to the con¬ 
tract, and then to follow that up by proof of the in¬ 
tention of the other party.^ Where the intent of 
the parties is in issue, any evidence, which is ma¬ 
terial and relevant, tending to show such intent is 
admissible;® and, subject to the general limitations 
on the admissibility of such evidence, extrinsic evi¬ 
dence to show the real nature of the transaction and 
the intent of the parties may be admitted, even 
where the contract is in writing® and declares that 
the parties intended actual delivery.^ The validity 
of such transaction, as dependent on the intention 
of the parties, cannot be established by proof of the 
subsequent collateral action by one of the parties 
with relation to the subject matter of the transac¬ 
tion;® and, where an instrument is on its face void 
because it constitutes an illegal speculative transac¬ 
tion, no evidence aliunde is admissible to turn the 
purpose and intent toward a lawful object.® 

Dealings of parties in other trayisactions. The 
authorities disagree as to the admissibility of evi¬ 
dence of other transactions between the same par¬ 
ties, as tending to show that in the transaction in 
dispute, the parties intended at its inception to set¬ 
tle differences. Some authorities hold such evi¬ 
dence admissible,*^ at least whore the transactions 
were at about the same time as the one in contro- 


95. ■ N.Y.—Caswell v. Putnam, 24 N. 
B. 287, 120 N.Y. 153, reversing 41 
Hun 521. 

27 C.J. p 1101 note 83, 

Admissibility to establish Illegality 
of speculative transaction see in¬ 
fra subdivision b of this section. 

96. Mo.—^Hobbs v. Boatright, 93 S. 
W. 934, 195 Mo. 693, 113 Am.S,R. 
709. 5 L.R.A.,N.S., 906. 

27 C.J. p 1103 note 84, 

97. Md.—Farmers* Milling & Grain 
Co. V. Timer, 134 A. 29, 151 Md. 
43. 

27 C.J. p 1102 note 87. 

98. l^d.—Farmers* Milling & Grain 
Co. V. Urner, 134 A. 29, 151 Md. 43. 

Tex.—^Fenter v. Robinson, Civ.App., 
230 S.W. 844. 

27 C.J. p 1102 note 89. 

Rides of board of trade 

(1) Rules of a board of trade are 

admissible where it is apparent that 
the parties intended the contract to 
be made pursuant thereto.—Bartlett 
v. Collins, 85 N.W. 703, 109 Wis. 477, 
83 Am.S.R. 928. | 

(2) But they are inadmissible when 
there is no issue in the case affected 
thereby. 

Cal—^Hartnett v. Wilson, 161 P. 281, 
31 Cal.App. 678. 

Ill.—Partridge v.‘Cutler, 48 N.B. 125, 
168 IlL 504, reversing 68 IlLApp. 
•569. 

(3) They are inadmissible as Im¬ 


material where both parties intend¬ 
ed no delivery.—^White v. Turner- 
Hudnut Co., 152 N.B. 572, 322 Ill. 
133, affirming 236 IlLApp. 647. 
Befinitlon. of term 

In an action for purchase of stock 
claimed to be void, where from com¬ 
plaint, answer, and letters of both 
parties defendant was to put up 
“margin,** it was permissible for ei¬ 
ther party to define its meaning.— 
West V. Satterfield, 129 S.E. 177, 190 
N.C. 89. 

99. Ill.—Scanlon v. Warren, 48 N.B. 

410, 169 III. 142. 

27 C.J. p 1102 note 90. 

Evidence of broker’s knowledge of il¬ 
legality see supra subdivision a of 
this section. 

1. N.Y.~Zeller v. Leiter, 82 N.B. 
158, 189 N.Y. 361, reversing 99 N.Y. 
S. 624, 114 App.Div. 148. 

2. U.S.—Gettys v. Newburgor, C.C.A. 
Okl., 272 F. 209, certiorari denied 
42 S.Ct. 66, 257 U.S. 649, 66 L.Ed. 
416, and error dismissed 43 S.Ct. 

11. 260 U.S. 693. 67 L.Bd. 467. 

Ga.—Fenner & Beane v. Calhoun, 194 
S.B. 51, 56 Ga.App. 823. 

III.—^Ehrlich v. Rothschild, 11 N.B.2d 
623, 292 IlLApp. 511. 

Mass.—Marshall v. Williston, 152 N. 

B. 227, 256 Mass. 147. 

27 C.J. p 1102 note 92. 

Svidenoe Irrelevaxit | 

Evidence, on issue whether con- j 
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tracts in futures were gambling 
transactions, that one party stated 
to other that he was selling grain 
for future delivery befau.se river 
was frozen was held properly exclud¬ 
ed in view of evidence of magnitude 
of transactions in which there was 
no delivery.—^Whlte v. Turner-Hud- 
nut Co., 152 N.B. 572. 322 IlL 133, af¬ 
firming 236 IlLApp. 647. 

Xntentlon. of third person 

In determining whi*ther grain fu¬ 
tures transactions between customer 
and broker were gambling transac¬ 
tions, intentions of oth*T grain bro¬ 
kers arc immaterial, where they did 
not know customer in the transac¬ 
tions.—Farmers* Milling Sz drain Co. 
V. Urner, 134 A. 29, 151 Md. 43, 

3. Tex.—Penter v. Rohin.son, Clv. 
App., 230 S.W. 844. 

4. U.S.—Holbrook v. Shepard. C.C.A. 
Ga., 279 F. 193. 

5. Ga.—Reeves v. Daniel, 85 S.E. 
766, 143 Ga. 669—Richter v. Kil¬ 
patrick, 85 S.B. 319, 143 Oa. 470. 

^ Ala.—Marengo Abstract Co. v. 
" Hooper, 56 So. 580. 174 Ala. 497. * 
27 C.J. p 1102 note 88. 

7, Ala.—Birmingham Trust Sz Sav¬ 
ings Co. V. Currey, 67 So. 962, 175 
Ala. 373, Ann.Caa.19140 81, 

27 C.J. p 1066 note 10. 
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versy;^ others hold the contrary.^ Evidence of 
the fact that actual delivery had been made under 
a prior contract has been held admissible.^o 

One party's dealings with third persons. Evi¬ 
dence of the dealings of a party to the contract with 
others than the adversary party to the gambling con¬ 
tract is generally inadmissible,!^ although such evi¬ 
dence has been held admissible in some cases.!^ 

Custom of market. The general rule is that evi¬ 
dence showing that the general habit of dealers at 
the market or place where the contract in dispute 
is made is to gamble is not admissible as tending to 
prove that the contract in dispute is a gambling con¬ 
tract but evidence of the usual method of doing 
business on a stock exchange conducted by one of 
the parties,!^ and of the notoriety of a comer, is 
admissible. 

§ 63. -Weight and Sufficiency 

General rules of evidence govern the weight and 
sufficiency of evidence in actions arising out of gambling 
transactions or out of transactions in futures the validity 
of which is questioned. 


§■ 63 

The rules of evidence which govern in civil ac¬ 
tions generally control questions 'involving the 
weight and sufficiency of the evidence in actions 
arising out of gambling transactions.!® Under 
these rules evidence in particular cases has been 
held sufficient!*^ to sustain judgments, verdicts, or 
findings generally,!® to show or sustain findings that 
obligations sued on were gambling debts!® or that a 
game was an illegal game of chance,^0 and to es¬ 
tablish that defendant was the winner of plaintiff’s 
money.2! Other evidence has been held insuffi- 
cient^^ to sustain judgments, verdicts, or findings 
generally, 23 to show that gambling was illegal in 
the jurisdiction in which it occurred,2^ and to show 
that certain transactions constituted illegal sales of' 
gambling devices.®5 

The rules have likewise been applied in actions 
in which the validity of transactions in futures was 
questioned,®® and evidence has been held sufficient®^ 
to support judgments, verdicts, or findings general¬ 
ly,®® to show or sustain findings that transactions 
were illegal as gambling transactions,®® to make out 


S. Mass.—Crandell v. White, 41 N. 

R 204, 164 Mass. 54. 

27 C.J. p 1066 note 11. 

9. Pa.—Potts V. Dunlap, 20 A, 413, 
110 Pa. 177. 

27 C.J. p 1066 note 12. 

10. S.C.—May bank v. Rodirers, 82 S. 
R 422, 98 S,C. 279. 

11. U.S.—^Browne v. Thom, C.C.A. 
Ark., 272 F. 960, certiorari gn^anted 
41 act. 625, 266 U.S. 689, 65 L.Bd. 
1172, and affirmed 43 S.Ct. 36, 260 
U.S. 137, 67 L.Ed. 171. 

Ala.—Fenner & Beane v. Olive, 147 So. 

147, 226 Ala. 369. 

27 C.J. p 1066 note 16. 

12. III.—^E1 Pa^o First Nat. Bank v. 
Miller, 86 N.E. 312, 236 Ill. 135— 
Livingston Nat Bank v. Miller, 164 
Ill.App. 104. 

STL 7 er*s dealing's in futures 

That buyer of cotton was dealing in 
•cotton futures was admissible on the 
issue whether or not the cotton pur¬ 
chasing contract on which he' sued 
was also a “future contract."—Renter 
V. Robinson, Tex.Civ.App., 230 S.W. 
S44. 

13. Ala.—^Fenner & Beane v. Olive, 
147 So. 147, 226 Ala. 359. 

27 C.J. p 1066 note 17. 

14. S.D.—Waite v. Frank, 86 N.W. 
645, 14 S.D. 626. 

15- U.S.—^Ex parte Toung, D.C.Ill., 
30 F.Cas.No.18,146, 6 Biss. 63. 

16. IIL—Salzman v. Boeing, 26 N.E. 
2d 696, 304 IlLApp. 405. 

27 C.J. p 1103 note 96. 

17, Tenn.—Pickard v. Berryman, 142 
S.W.2d 764, 24 TenmApp. 263. 

27 C.J. p 1103 note 96 [a]. 


18, Ind.—Vaughn v. Glibota, 27 N.E. 

2d 400, 108 Ind.App. 166. 

Mass.—^Haller v. Workingmen*s Co¬ 
op. Bank, 160 N.E. 324, 163 Mass. 
37, 66 A.L.R. 1320. 

Minn.—F. M. Davies Co. v. Herseth, 
203 N.W. 521, 163 Minn. 162. 

N.T.—Marett v. Rogan, 16 N.T.S.2d 
725, 268 App.Div. 924. 

19- Ky,—Phillips v. Green, 238 S.W. 
742, 194 Ky. 264. 

La.—^Bagneris v. Smoot, 106 So. 661, 
169 La- 1049—^Friel v. Murchison, 
8 La.App. 364. 

N.Y.—Gawrys v. Papke, 263 N.Y.S. 
519, 147 Misc. 639. 

ao. Cal.—^Asher v. Johnson, 79 P.2d 
467, 26 Cal.App.2d 403. 

81. Mich.—^Niemi v. Brady, 203 N.W. 
124, 230 Mich. 217. 

22. Ark.—^Rose v. Spear, 58 S.W.2d 
684, 187 Ark. 168. 

Ill.—Ohlendorf v. Bennett, 241 Ill. 
App. 637. 

Iowa.—Isipault Co. v. Iowa Novelty 
Co„ 204 N.W. 252. 

Ohio.—Collom v. Hill, 18 Ohio App. 
429. 

27 C.J. p 1103 note 96 [b]. 

23. Vt.—Advance Whip & Novelty 
Co. V. Benevolent Protective Or¬ 
der of Elks of Montpelier, 170 A. 
95, 106 Vt 72. 

24. N.Y.—^Bernstein v. Fuerth, 229 
N.Y.S. 791, 132'Misc. 343.. 

25. Ill.—Question Game Co. v. Plon- 
er, 273 IlLApp. 187. 

Iowa.—^Lipault Co. v. Iowa Novelty 
Co., 204 N.W. 262. 
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26- Mass.—Barrel! v. Paine, 136 N. 
E. 414, 242 Mass. 416. 

27 C.J. p 1103 note 96. 

27- Tenn.—^Palmer v. Love, 80 S.W. 
2d 100, 18 Tenn.App. 679. 

27 C.J. p 1103 note 96 [c]. 

28. U.S.—^Dickson v. Uhlmann Grain 
Co., Mo., 63 S.Ct 362, 288 U.S. 188, 
77 L.Ed. 691, 83 A.L.R. 492, re¬ 
versing, C.C.A., Uhlmann Grain Co. 
V. Dickson, 56 P.2d 625, certiorari 
granted Dickson v. Uhlmann Grain 
Co., 63 S.Ct 8, 287 U.S. 681, 77 L. 
Ed. 508. 

Ky.—Bass v. Simon, 44 S.W.2d 687, 
241 Ky, 666—John L. Dunlap & Co. 
V. Perry, 230 S.W. 291, 191 Ky. 290. 
Tex.—^Lowrie v. J. N. Wisner & Co., 
Civ.App., 47 S.W.2d 636, error dis¬ 
missed. , 

29. U.S.—Peto V. Howell, C.C.A.111.. 
117 F.2d 249, certiorari denied 61 
S.Ct 1103, 313 U.S. 683, 85 L.Ed. 
1540. 

la—Riordon v. McCabe. 173 N.E. 660, 
341 IlL 606. 83 A.L.R. 612, affirm¬ 
ing 264 Ill.App. 177—Ohlendorf v. 
Bennett, 241 Ill.App. 637. 

Minn.—Deterling v. Geib, 256 N.W. 
484, 192 Minn. 60. 

N.D.—^Becher-Barret-Lockerby Co. v. 

Sjothun, 262 N.W. 691, 66 N.D. 168. 
Pa.—John Eichleay, Jr., Co. v. Anto- 
noplos, 164 A. 343, 309 Pa. 411, ap¬ 
peal dismissed Antonoplos v. John 
Eichleay, Jr., Co., 53 S.Ct 628, 289 
U.S. 703, 77 L.Bd. 1460. 

Tenn.—^Easterly v. Myers, 148 S.W.2d 
640, 24 Tenn.App. 688. 

Tex.—Ware v. Burleson, Civ.App., 41 
S.W.2d 338, error refused—Kenedy 
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a prima facie case of illegality,to show or sustain 
findings that transactions were not illegal as gam¬ 
bling transactions,31 to show that there was no in¬ 
tent to transfer and deliver,3^ and to show that a 
broker had knowledge of the character of a gam¬ 
bling transaction.33 Other evidence in such cases 
has been held insuflBicient3^ to show that transactions 
were gambling transactions,35 to show an intent not 
to make or accept delivery,3 6 to show knowledge of 
the other party’s intention that no delivery should 
be made,37 and to show actual purchases and sales 
of securities.33 

To sustain the burden of proving the illegality of 
a transaction as a gambling transaction, such fact 
must be shown by a preponderance39 or the greater 
weight^® of the evidence, or, as sometimes stated, 
by a clear preponderance of the evidence.^i How¬ 
ever, this may be done by circumstantial evidence.^3 

§ 64. Trial 

The province of the court and jury, instructions, 
and verdicts and findings in the trial of actions aris- 
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ing out of gaming transactions will be considered 
in the sections immediately following. 

Examine Pocket Parts for later cases. 

§ 65. - Questions of Law and Fact 

Ordinarily questions of law are for the court and 
queations of fact for the Jury. An issue of fact should 
be submitted to the jury where there is sufficient evi- 
dence to justify a finding and the evidence Is conflicting 
or of such a character that different conclusions may 
reasonably be drawn therefrom; otherwise the issue 
should not be submitted, but should be decided by the 
court as a matter of law. 

In actions arising out of gambling transactions, 
questions of law are ordinarily to be determined by 
the court and it is error to submit them to the ju¬ 
ry ;^3 but issues of fact are ordinarily to be deter¬ 
mined by the jury under proper instructions from 
the court.^^ Where there is sufficient evidence on 
which the jury might justifiably find the existence 
or nonexistence of material facts in issue, and the 
evidence is conflicting or of such character that dif¬ 
ferent conclusions as to such facts might be reason¬ 
ably drawn therefrom, the issues should be submit¬ 
ted to the jury for determination,^® order that 
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Mercantile Co. v. Ainsworth, Civ. 
App., 258 S.W. 206. 

Wash.—Coughlin v. Perro, 1 F.2d 910, 
164 Wash. 90. 

27 ax p 1103 note 96 Cc] (1). 

30. N.a—^Fenner v. Tucker, 196 S. 
E. 367, 213 N.C. 419. 

31. U.S.—^Holbrook v. Shepard, C.a 
AOa., 279 F. 193. 

Mass.—Savoy Finance Co. v. De Bl¬ 
ase, 183 N.E. 742, 281 Mass. 425. 
Mont.—K. Earl Clack Co. v. Oltesvig, 
68 P.2d 586, 104 Mont. 255. 

N.X—Carpenter v. ECilbom, 162 A. 

747, 109 N.XLaw 670. 

N.D.—^Hoover Grain Co. v. Amundson, 
293 N.W. 196, 70 N.D. 186—Bdgeley 
Co-op. Grain Co. v. Spitzer, 184 N. 
W. 880, 48 N.D. 406, 20 A.Ii.R. 1417. 

32. Ill.—^Hartwig v. Booth, 217 IlL 
App. 70. 

Ind.—Sawers GrsUn Co. v. Teagarden, 
148 N.E. 205, 84 Ind.App. 522. 

Md.—^Farmers’ Milling & Grain Co. v. 

Umer, 134 A. 29, 151 Md. 43. 

Tex.—Allen v. Denman, Civ.App., 278 
S.W. 899. 

33. Ill—Kiordon v. McCabe, 254 Ill. 
App. 177, affirmed 173 N.E. 660, 341 
111. 606, 83 A.L.R. 512. 

34. Miss.—^Enox v. Clark, 171 So. 
340, 177 Miss. 195. 

27 C.X p 1103 note 96 [d]. 

IMlnre to pay excise tax on cot¬ 
ton Involved in sale for future de¬ 
livery showed that contract was not 
within the provisions of the Federal 
Cotton Futures Act—^Levy, Aronson 
& White y. Jones. 93 So. 733, 208 Ala. 
104. 


Dealal of one’s own Intent 

Where the contract clearly ex¬ 
presses, and the entire transaction 
shows, that actual delivery was in¬ 
tended by both parties, such evidence 
is not overcome by the subsequent 
testimony of one of the parties, in 
his own interest, that he did not so 
Intend.—^McLure v. Wilson, C.C.A.S. 
a. 292 F. 109. 

35. U.S.—^Damson Bros. & Co. v. 
Tumor, C.C.A.Neb., 277 F. 680, 

Ga—Fenner & Beane y. Calhoun, 194 
S.E. 51, 56 Ga.App. 823. 

Ill.—Salzman v. Boeing, 35 N.E.2d 
536, 311 IlLApp. 83. 

Wash.—Quinn Smith Co. v. Litvin, 24 
P.2d 425, 174 Wash. 129. 

Wis.—^Bank of Bttrick v. Emberson, 
196 N.W. 861, 182 Wis. 433. 

27 C,J. p 1103 note 96 [dj (1). 

36. U.S.—^Lamson Bros. & Co. v. 
Turner, C,C,A.Neb., 277 P. 680. 

Cal.—^Barrios & Co. v. G. V. Petti¬ 
grew Co., 228 P. 676, 68 Cal.App. 
139. 

37- U.S.—^McCarthy Bros. Co. v. 
Equity Co-op. Ass’n of Enid, D.a 
Mont, 286 F. 171. 

33i Mass.—Marshall v. James, 147 
N.E 740, 252 Mass. 306—Barrell v. 
Paine, 136 N.E. 414, 242 Mass. 415. 

39, IIL—^Israel v. Selman, 263 Ill, 
App. 351. 

27 aj. p n04 note 97. 

40. IIL—^Riley v. Lamson, 164 Ill. 
App. 297, certiorari denied 97 N.E 
417, 253 111. 258. 
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41. IIL—^Kerting v. Sturtevant, 181 
IlLApp. 517. 

27 C.J. p 1104 note 99. 

42. Tenn.—^Pickard v. Berryman, 142 
S.W.2d 764, 24 Tenn.App. 263. 

27 C.J. p 1104 note 1. 

IXtext 

Formal agreement need not be 
proved to show intent to wager on 
fluctuations in market price of cot¬ 
ton purchased for future delivery.— 
Smith V. Odell, 108 So. 400, 21 Ala. 
App. 358. 

43. Mont.—Kennon v. King, 2 Mont 
437. 

27 C.J. p 1104 note 2. 

44b Mass,—^Kemp v. Hammond Ho¬ 
tels, 115 N.E 572, 226 Mass. 409. 

27 C.J. p 1104 note 3. 

45, U.S,—^Peto v. Howell, C.C.A.111., 
117 F.2d 249, certiorari denied 61 
S.Ct 1103, 313 U.S. 583, 85 L.Ed. 
1640—Peto V. Howell, C.C.A.IU., 
101 F.2d 353—^Andrews v. George 
M. Shutt & Co.. C.aA.Ga, 44 F.2d 
337—Clark v. McNeill, CCA-Ky.* 
26 F.2d 247—^Holbrook v. Shepard, 
C.aA.Ga., 279 F. 193—Alex Hyman 
& Co. v. Hay, C.C.A.Mis8., 277 P. 
898. 

Ga.—Hobbs v. K. & S. Sales Ca, 132 
S.E 775, 35 Ga.App. 226. 

Ill.—^In re Moorhouse*s Estate, 249 
IlLApp. 432—^Easton Farmers’ 
Grain Co. v. Fernandes Grain Co.r 
229 IlLApp, 102. 

Iowa.—Hamilton v. Wilson* 240 N.W- 
685. 

—^W. R. Craig 8b Co. v. Johnson* 
9 S.W.2d 110, 225 Ky. 440- 
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they may pass on the weight of the evidence^® and 
the credibility of witnesses and in such a case 
it is error for the court to take the case from the 
jury by nonsuit, dismissal, direction of verdict, or 
peremptory instructions.^® Where there is no evi¬ 
dence on an issue of fact, or where the evidence is 
legally insufficient to sustain a finding as to such 
fact, or is undisputed and of such character that 
only one inference can reasonably be drawn there¬ 
from, the question becomes one for the determina¬ 
tion of the court as a matter of law and should not 
be submitted to the jury;^® and the court should 


dispose of it without the intervention of a jury, as 
by dismissal or nonsuit, by sustaining a demurrer 
to the evidence, or by directing a verdict.®® The 
rule that where there is conflicting evidence or evi¬ 
dence from which the jury might justifiably find one 
way or the other the question is for the jury finds 
frequent application in cases where there is a ques¬ 
tion as to whether an ostensible contract is or is 
not a gambling contract,®^ or a question as to 
whether the parties intended an actual deliv.ery or 
merely a settlement of differences.®® Where two 
pieces of evidence conflict, each being declared by 


Hass.—^Arnold & Sears & Bazir^ran, 
176 N.E. 483, 275 Mass. 207. 

Minn.—^Fraser v. Farmers' Co-op. Co., 
209 N.W. 38, 167 Minn. 369, rear- 
ffument denied 209 N.W. 918, 167 
Minn. 369. 

Miss.—Knox v. Clark, 171 So. 340, 177 
Miss. 195—^Alamarls v. Jno. P. 
Clark & Co., 145 So. 893, 166 Miss. 
122 . 

Mo.—J. E. Hood & Co. V. McCune, 
App., 236 S.W. 168. 

Mont.—^Benson-Stabeck Co. v. Reser¬ 
vation Farmers' Grain Co., 206 P. 
651, 62 Mont. 254. 

N.J.—^Benjamin v. Blake, 1 AL.2d 268, 
121 N.J.Law 10. 

N.C.—^Fenner v. Tucker, 196 S.B. 367, 
213 N.C, 419—Tomberlin v. Bach- 
tel, 189 S.E. 769, 211 N.C. 266. 

N.D.—^Hoover Grain Co. v. Amund¬ 
son, 293 N.W, 196, 70 N.D. 186. 
Ohio.—George v. Wm. C. Johnson Can¬ 
dy Co., 16 Ohio App, 487. 

S.C.—^Anderson v. Thomas, 136 S.B. 

387, 138 S.C. 228. 

27 C.J. p 1104 note 4. 

Bvidenee snAoient to raise guestloiL 
for Jury 

The mere form of the bookkeeping 
by which only profits and losses were 
entered by a person making purchas¬ 
es and sales of grain and cotton in 
behalf of another, in addition to the 
fact that no grain or cotton with re¬ 
spect to which the contracts of pur¬ 
chases and sales were made, was 
ever received or delivered, held suffi¬ 
cient to take to the Jury the ques¬ 
tion whether the transactions were 
bona fide purchases and sales or mere 
wagers on the market.—^Price v. 
Barnes’ Estate, 254 S.W. 33, 300 Mo. 
216. 

46. U.S.—^Peto V. Howell, C.C.A.I11., 
117 F.2d 249, certiorari denied 61 
S.Ct 1108, 313 U.S. 688, 86 L.Ed. 
1640—Peto V. Howell, aC.A.IU., 101 
F.2d 363. 

Iowa.—^Hamilton v. Wilson, 240 N.W. 
685. 

N.J.—^Benjamin v. Blake, 1 A.2d 268, 
121 N.J.Law 10. 

N.C.—^Tomberlin v. Tucker, 189 S.E. 
769, 211 N.C. 265. 

Wis.—Clark v. Slaughter, 109 N.W. 
656, 129 Wis. 642. 


47. U.S.—Peto V. Howell, aC.A.111., 
101 P.2d 353. 

Iowa.—^Hamilton v. Wilson, 240 N.W. 

686 . 

27 C.J. p 1104 note 6. 

4& U.S.—Peto V. Howell. CaA.Ill., 
101 F.2d 368—^Andrews v. George 

M. Shutt & Co., C.C.A.Ga., 44 F.2d 
337. 

Ga.—^Hobbs v. E!. & S. Sales Co., 132 
S.E. 775, 36 Ga.App. 226. 

Ill.—^In re Moorhouse's Estate, 249 
Ill. App. 432—^Easton Farmers' 
Grain Co. v. Fernandes Grain Co., 
229 I11.APP. 102. 

Iowa.—^Hamilton v. Wilson, 240 N. 
W. 686. 

Mass.—^Arnold & Sears v. Bazirgan, 
175 N.E. 483, 275 Mass. 207. 

Miss.—^Alamaris v. Jno. P. Clark & 
Co., 146 So. 893, 166 Miss. 122. 

Ohio.—George v. Wm. C. Johnson 
Candy Co., 16 Ohio App. 487. 

S.C.—Riordan v. Doty, 34 S.E. 68, 66 
S.C. 111. 

27 aj. p 1104 note 7. 

49. Ala.—^Fenner & Beane v. Olive, 
147 So. 147, 226 Ala. 369—Fenner 
& Beane v. Phillips, 130 So. 892, 222 
Ala. 106. 

ni.—Ehrlich v. Rothschild, 11 N.B.2d 
623, 292 I11.APP. 611. 

Minn.—^In re Peterson's Estate, 281 

N. W. 877, 203 Minn. 491. 

N.C.—^Fenner v. Tucker, 196 S.E. 357, 
213 N.C. 419. 

Tex.—^Allen v. Denman, Civ.App., 278 
S.W. 899. 

27 C.J. p 1104 note 8. 

BO, Ala.—^Fenner & Beane v. Olive, 
147 So. 147, 226 Ala. 369—Fenner & 
Beane v. Phillips, 130 So. 892, 222 
Ala. 106. 

Ill.—Ehrlich v. Rothschild, 11 N.B.2d 
623, 292 IlLApp. 611. 

N.C.—^Fenner v. Tucker, 196 S.B. 357, 
213 N.C. 419. 

N.D.—^Edgeley Co-op. Grain Co. v. 
Spitzer, 184 N.W. 880, 48 N.D. 406, 
20 A.D,R 1417. 

Ohio.—Worthington Bellows & Co. v. 

Whitman, 16 Ohio App. 161. 

Tex.—Allen v. Denman, CivAipp., 278 
S.W. 899. 

27 C.J. p 1104 note 9. 

51. U.S.—^Peto V. Howell, C.CA.I11., 
117 F^ 249, cerUorari denied 61 
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S.Ct. 110 $, 313 tr.S. 683, 88 L-Bd. 

1640—Andrews v. George M. Shutt 
& Co., C.C.A.Ga., 44 F.2d 337—Alex 
Hyman & Co. v. Hays, C.C.A.Mlss., 
277 F. 898. 

Conn.—^T. Barbotir Brown '& Co. v. 
Canty, 161 A. 91, 116 Conn. 226, 83 
A.L.R. 801. 

Ill.—^In re Moorhouse's Estate, 249 
Ill.App. 432. 

Ky.—W. R. Craig & Co. v. Johnson, 
9 S.W.2d 110. 226 Ky. 440. 

Minn.—^Fraser v. Farmers’ Co-op. Co., 
209 N.W. 83, 167 Minn. 369, rear- 
gument denied 209 N.W. 913, 167 
Minn. 369. 

Miss.—^Elnox V. Clark, 171 So. 340, 
177 Miss. 196—Alamaris v. Jno. F. 
Clark & Co., 146 So. 893, 166 Miss. 
122 . 

Mo.—^Price v. Barnes' Estate, 264 S. 

W. 33, 300 Mo. 216. 

Mont.—Benson Stabeck Co. v. Farm¬ 
ers’ BTevatop Co. of Barber, 214 P. 
600, 66 Mont. 396. 

N.C.—^Fenner v. Tucker, 196 S.B. 867, 
218 N.C. 419. 

N.D.—Hoover Grain Co. v. Amundson, 
293 N.W. 196. 70 N.D. 186. 

27 C.J. p 1106 note 10. 

50. U.S.—^Peto V. Howell, aCA-Ill.. 
117 P.2d 249, certiorari denied 61 
S.Ct. 1103, 313 U.S. 683, 85 L.Ed. 
1640—^Peto V. Howell, C.aA.IlL, 101 
P.2d 353—Andrews v. George M. 
Shutt & Co., C.C.A.Ga., 44 P.2d 337 
—^Holbrook v. Shepard, C.C.A.Ga., 
279 P. 193. 

Conn.—^T. Barbour Brown & Co. v. 
Canty, 161 A. 91, 115 Conn. 226, 83 
A.L.R. 801. 

IIL—In re Moorhouse's Estate, 249 
IlLApp. 432—^Easton Farmers* 
Grain Co. v. Fernandes Grain Co.. 
229 IlLApp. 102. 

Mass.—Arnold & Sears v. Bazirgan, 
175 N.E. 483, 275 Mass. 207. 

Miss.—^Alamajrts v. Jno. F, Clark & 
Co., 146 So. 893, 166 Miss. 122. 

Mo.—J. E. Hood & Co. V. McCune, 
App., 236 S.W. 168. 

Mont.—^Benson-Stabeck Co. v. Reseiv 
vation Farmers’ Grain Co., 205 P. 
661, 62 Mont. 254. 

N.D.—Hoover Grain Co. v. Amundson, 
293 N.W. 196, 70 N.D. 186. 

Okl.—^Toung V. Stephenson, 200 P. 
225, 82 Okl. 239, 24 A.Ii.R. 978. 
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statute’to be of prima facie force in establishing , struction correctly stating the law should ordinarily 


facts relating to, or arising out of, speculative trans¬ 
actions, it becomes a question, to be decided ac¬ 
cording to the judgment of the jury, which evidence 
in fact is the more credible.®^ 

§ 66. — Instructions 

In accordance with the rulea governing Instructions 
In civil actions generally, the court should properly in¬ 
struct the Jury on the law governing the case; misleading 
or Incorrect instructions, or instructions on issues not 
raised by the evidence, should not be given. 

The rules which obtain generally as to instruc¬ 
tions in civil actions are applicable in actions based 
on or otherwise involving gaming transactions.®^ 
Thus the court should properly instruct the jury 
on the law governing the case.®® It is proper to re¬ 
fuse,®® and error to give,®*^ an instruction on an is¬ 
sue not raised by the evidence. Misleading instruc¬ 
tions need not and must not be given;®® and the 
same is, of course, true of instructions which do 
not set forth the law correctly.®® A requested in- 


be given,®® although it need not be given in the 
exact language of the request ;®i but a requested in¬ 
struction is properly refused when it is included in 
one already given.®® The court may as a part of 
its instructions read to the jury from a decision con¬ 
taining a correct statement of the law as to the case 
on trial.®® Where a case is submitted to the jury 
for a special verdict, it is error to give instructions 
applicable only to a general verdict.®^ Instructions 
should be considered as a whole, and if, taken to¬ 
gether, they fairly and fully present the law, they 
are not objectionable.®® 

§ 67. - Verdict and Findings 

General rules relating to verdicts and findings are 
applicable In actions involving gaming transactions. 

The verdicts and findings in actions based on or 
otherwise involving gaming transactions are gov¬ 
erned by the rules applicable in civil actions gen¬ 
erally.®® 


S.C.—^Anderson v. Thomas, 136 S.B. 

387. 138 S.C. 228. 

27 C.J. p 1105 note 11. 

53. Mass.—Chandler v. Prince, 109 
N.B. 374, 221 Mass. 495. 

27 C.J. p 1106 note 12. 

54. Mo.—^Wolcott & Lincoln v. 

Humphrey, App., 119 S.W.2d 1022. 

55. Mo.—^Wolcott & Lincoln v. 

Humphrey, supra. 

27 C.J. p 1105 note 15. 

Xiiahlllty of joint defendants 

In action to recover money paid on 
race horse bets, instruction that both 
defendants would be liable if, pursu* 
ant to a mutual scheme, they were 
engaged in a common enterprise, but 
that only one would be liable if it 
was his business alone and the other 
was only a creditor, was sufficient, 
and trial court did not err in failing 
to define partnership and joint ad¬ 
venture.—Macchio v. Breunig, 3 A.2d 
670, 126 Conn. 113. 

Effect of delivexy 

In action on note given for fertili¬ 
zer, instruction that delivery would 
take contract out of way of conten¬ 
tion that it was a gambling contract 
was held proper.—v Anderson v. Thom¬ 
as. 136 S.E. 387, 138 S.C. 228. 

56. Mo.—^Wolcott & Lincoln v. 
Humphrey. App.. 119 S.W.2a 1022. 

27 C.J. p 1105 note 16. 

57. Mass.—^Allen v. Fuller. 65 N.E. 
31, 182 Mass. 202. 

27 C.J. p 1105 note 17. 

58. Mass.—Post V. Leland, 69 N.E. 
361, 184 Mass. 601. 

27 atr. p 1106 note 18. 

59. Mo.—Barnhardt v. Strickland, 
App., 8 S.W.2d 1079. 


Xustroctioiis held improper or prop¬ 
erly refused 

(1) In action to recover money 
paid on race horse bets by plaintiff 
who won some bets, where jury found 
that defendants carried on illegal 
business of betting on horse races, 
trial court did not err in falling to 
charge that, even though liability 
was established, plaintiff could recov¬ 
er only the excess of losses over win¬ 
nings.—^Macchio v. Breunig, 3 A.2d 
670, 126 Conn. 113. 

(2) In action for breach of a con¬ 
tract for operation of slcf machines, 
instruction that before jury could 
find slot machines were illegal they 
must find that result of the operation 
was unpredictable “or that it was not 
dependent wholly or in part upon the 
practice and skill of the operator"* 
was erroneous as tantamount to in¬ 
structing that slot machines would 
not be illegal if result of operation 
was to any extent dependent on op¬ 
erator's skill, notwithstanding result 
was unpredictable and operator might 
not receive something of value.— 
Tomberlln v. Bachtel, 196 S.B. 769, 
213 N.a 250. 

(3) Other instructions.—Barnhnrdt 
V. Strickland, Mo,App., 8 S.W.2d 1079 
—^J. E. Hood & Co. V. McCune, Mo. 
App., 235 S.W. 168. 

GOu Xustnictloiis improperly refused 

(1) In action on a note, where 
there was evidence that an account 
stated was merged in the note, and 
that transactions of the account were 
illegal as involving speculation of 
future price of corn, it was error 
to refuse defendant's instruction to 
find for him, if either party to the 
transaction did not intend to deliver 
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the corn contracted for.—MeVean v. 
Wehmeier, 256 S.W. 1085, 215 Mo. 
App. 587. 

(2) In grain broker's action for 
money advanced for defendant, court 
erred in refusing Instructions that 
burden was on defendant, claiming 
that deals were gambling transac¬ 
tions, to prove that both he and oth¬ 
er parties thereto intended no deliver¬ 
ies, even though jury could have re¬ 
garded with suspicion testimony that 
all dealings were had on Chicago 
Board of Trade, and hence wore gov¬ 
erned by common law.—Claiborne 
Commission Co. v. Stirlen, Mo.App., 
262 S.W. 387. 

61- Ma.>.s.—Post V. Leland, 69 N.E. 

361, 184 Mass. 601. 

62. Ky.—Schooler v. Turner, 14 S. 
W. 360, 12 Ky.L. 362. 

63. Mass.—^Post v. Leland, 69 N.E. 
361, 184 Mass. 601. 

27 C.J. p 1106 note 21. 

64. Wis.—Bartlett v. Collins, 85 N. 
W. 703, 100 Wis. 477, 83 Am.S.R. 
928. 

65- Ky.—Paducah Commn. Co. v. 

Boswell, 83 S.W. 144. 26 Ky.L. 1062. 
37 C.J. p 1106 note 23. 

6^ Mass.—^iVdanis v. Dick, 115 N.E. 

227, 226 Mass. 46. 

27 C.J. p 1106 note 21. 

CoxLStructioxi of verdict 
In action against brokers to re¬ 
cover margins posted on alternative 
theories, a verdict based on violation 
of the margin agreement was not 
necessarily a rejection of plaintiff's 
wagering theory.—Clark v. McNeill, 
C.C.A.Ky., 26 P.2d 247. 

Coniliotliig findings 

Jury’s findings, in rendering a spe- 
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§ 68. Judgment cind Review 

a. Judgment 

b. Review 

a. Judgment 

The Judgment must conform to the findings. In a 
proceeding to subject premises used for gambling to 
the payment of a judgment for money lost at gaming on 
the premises, such judgment is conclusive as to the mat¬ 
ters adjudicated in the action, but not as to other mat¬ 
ters. 

The judgment must conform to the findings;®'^ 
and a judgment cannot properly be entered on con¬ 
flicting findings by the jury.® 8 In an action against 
two persons to recover money lost at gaming, where 
only one defendant is served, judgment may be tak¬ 
en against him without amendment.®® In an action 
of debt under a statute authorizing a recovery of 
money or goods lost at gaming and paid or deliv¬ 
ered, the judgment should be for the property lost 
if it is to be had, and, if not, then for its value.^o 
In an action to recover specific property the judg¬ 
ment for the value of the property should allow 
defendant to return any portion of the property in 
satisfaction pro tanto of the judgmental It has 
been held under a statute making the state a proper 
party to sue for money lost at gambling, and pro¬ 
viding that the wife of the loser is the beneficiary 
of any judgment recovered, that the judgment in 
such suit need not state that the recovery is for the 
use and benefit of the wife.^® 

Effect in proceeding to subject gambling prem¬ 
ises, In some jurisdictions premises used for keep¬ 
ing a gaming house or which the owner knowingly 
permits to be used for gaming may be sold to pay a 
judgment for money lost at gaming,'^® In a pro¬ 
ceeding to subject the premises, the judgment, when 
not impeached for fraud or collusion,^^ is conclu¬ 


§ 69 

sive as to the following facts: That the money lost 
was won by defendant in the judgment that it 
was lost and won in violation of law;*!^® and that 
plaintiff in consequence thereof sustained damage 
to the amount of the judgment.'^'? The judgment 
does not tend to show, as against the owner of the 
premises, any of the following facts: That he was 
the owner of the premises described in the petition ; 
that the premises were used and occupied for the 
purposes of gaming; or that the premises were 
leased by him to the lessees for the purpose of gam¬ 
ing therein,7® or that he knowingly permitted them 
to be used for that purpose.^® As to these facts the 
burden of proof is on plaintiff.®® 

b. Beview 

General rules relating to appeal and error apply In ac¬ 
tions involving gaming transactions. 

The general rules relating to appeal and error ap¬ 
ply in actions involving gaming transactions.®^ 
Thus an appellate court will not reverse a judgment 
for nonprejudicial error.®® Where the issue of ille¬ 
gality of the transaction, although not pleaded, was 
tried in the court below without objection, the re¬ 
viewing court need not reverse and remand for the 
purpose of requiring the filing of better pleadings, 
but may review the question of illegality.®® 

§ 69. CoGts 

In a suit to enjoin judgment on a note given for a 
gaming consideration, costs will be taxed against the 
complainant if he has* delayed an unreasonable time 
before filing suit. 

Costs in a suit to enjoin a judgment on a note giv¬ 
en for a gaming consideration will be taxed against 
complainant if he delays for an unreasonable time 
before filing his bill.®^ 


cial verdict, that actual delivery of 
cotton sold was Intended, but that 
parties intended that transaction 
should be settled through the rules 
of the exchange, were conflicting.— 
Mounger v. Wells, C.C.A.Tex., 30 F. 
2d 521. 

67. Mass.—Lally v. Willlston, 156 N. 
F. 730, 260 Mass. 24—Simpson v. 
Bright, 153 N.R 571, 267 Mass. 309. 

68. U.S.—Mounger v. Wells, C.C.A. 
Tex., 30 F.2d 621. 

69. N.Y.—Betts v. Hillman, 16 Abb. 
Pr. 184. 

70. Ky.—^Bess v. Shepherd, 2 Bibb 
225. 

71. Tex,—Jackson v. Nelson, Civ. 
App., 39 S.W. 316. 

78- Ind.—^Tyler v. Davki, 76 N.B. 3, 
37 lnd.Ap9. 567. 


73- Ohio.—^Iroquois Co. v. Meyer, 89 
N.B. 90, SO Ohio St, 676. 

27 C.J. p 1106 note 29. 

74. Ill.—Wing V. Little, 107 N.B. 
876, 267 Ill. 20, reversing 184 III. 
App. 261. 

27 C.J. p 1106 note 30. 

75. Ohio.—Trout v. Marvin, 24 Ohio 
Cir.Ct 333. 

76- Ohio.—Trout v. Marvin, supra. 

77. Ill.—Wing V. Little, 107 N.B. 
876, 267 Ill. 20, reversing 184 Ill. 
App. 261. 

Ohio.—Trout y. Marvin, 24 Ohio Cir. 
Ct. 333. 

78. Ohio,—Trout v. Marvin, supra 

79. Ill.—Wing v. Little, 107 JT.E. 
876, 267 IlL 20. 


Ohio.—Trout v. Marvin, 24 Ohio Cir. 
Ct 333. 

80. Ohio.—^Trout v. Marvin, supra. 

81. Ky.—Owens v. Pennebaker, Ky. 
Dec. 286. 

27 C.J. p live note 42. 

Bevlewing court will reverse a 
judgFment manifestly against the 
weight of evidence.—George v. Wm. 
C. Johnson Candy Co., 18 Ohio App. 
114. 

88. U.S.—^James v. Haven & Clem¬ 
ent. Ga, 185 P. 692, 107 C.C.A 640. 
27 C.J. p 1106 note 43. 

83. Ill.—^Israel v. Selman, 263 Ill. 
App. 351. 

84. Ala—^Paulding y. Watson, 21 
Ala. 279. 

Belay of seven years 

Ala—^Paulding v. Watson, supra 
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§ 70. In General 

The courts are under a duty to aid In the enforcement 
of statutes designed to suppress gambling, such as stat¬ 
utes providing for the forfeiture of wagers or of property 
employed In connection with gambling. 

It is the duty of the courts to encourage admin¬ 
istrative officers to suppress the affront to public 
morals inherent in gambling and to enforce the 
penal statutes enacted against the gambling evil,®® 
such as statutes providing for forfeiture of the 
amount won®® or wagered,or for forfeiture of 
the property used in gambling or its value, which 
latter are discussed infra § 78. Under the rule of 
strict construction applicable to penal statutes, as 
set forth in the C.J.S. title Statutes § 389, also 59 
C.J. p 1113 note 21-1119 note 44, it has been held 
that, under a statutory provision imposing a penalty 
on any owner of a horse who uses him for **rac- 
ing^’ for a bet, no penalty may be imposed on an 
owner who uses his horse for “trotting” for a bet.®® 

Territorial application. Statutes against gaming 
apply only to transactions within the state.®® 

§ 71. Recovery of Loss 

Under statutes providing for the loaer'a recovery from 
the winner of the amount lost In a gaming transaction 
and further providing that, where the loser does not sue 
within a specified period, any other person may sue and 
recover such amount, or treble such amount, it is the 
legiaiative purpose to diacourage gaming, and recovery 
may be had in cases falling within the contemplation of 
the statute; but It Is not the legislative purpose to permit 
both loser and third person to recover for the same 
gaming loss, or to permit any recovery where the winner 
has not In fact received the money or property won. 

Statutes providing that one losing over a certain 
amount at gaming may sue within a given time to 
recover such amount from the winner, and after ex¬ 
piration of such time any person may sue the win¬ 


ner and recover the amount, or treble the amount, 
lost are not designed to do justice as between the 
parties buf in the interest of public morals to dis¬ 
courage the vice of gamblingprovisions of such 
statutes making the judgment recovered a lien on 
the property of the gaming winner apply in favor 
of judgments recovered by third persons,®^ and un¬ 
der such statutes a third person may sue and recov¬ 
er where the loser has not sued within the specified 
time limk.®® It is not the legislative intent, how¬ 
ever, that the winner of property at gaming should 
be liable both to the loser and to a third person; 
the loser is barred from suit after expiration of the 
statutory period,®® and neither loser nor third per¬ 
son may recover unless the winner of the gaming 
transaction has received or collected the money or 
property won by him.®^ Under some statutes of 
this nature it is provided that one half of the 
amount recovered shall belong to plaintiff, the other 
half to the state or commonwealth.®® Where the 
statute provides that in case the person who shall 
lose shall not, within a stated time “really and bona 
fide, without covin or collusion,” sue, it shall be law¬ 
ful for any person to sue and recover treble the 
value of the property or thing lost, the term “covin 
and collusion” does not refer to collusion between 
the loser and the third person suing for treble the 
amount, but on the contrary refers to collusion be¬ 
tween the loser and the winner and is designed to 
prevent a collusive suit designed to save the winner 
from paying treble damages to a third person.®® 

Recovery from stakeholder. Under statutes pro¬ 
viding for forfeiture to the state, to a charitable or¬ 
ganization, or to a common informer of property 
deposited with a stakeholder in a gambling trans¬ 
action, the right of recovery is coextensive with the 
statutory provisions and has been declared superior 


85. N.C.—McCormick v. Proctor. 6 
S.13.2a 870v 217 N.C. 23. 

Ooafljroatioa of gWhllmg devloMi 

The statute Iknposingr on sheriffs, 
constables, an^ police officera duty of 
taking* cogrnizance of possession and 
use of iUegal slot machines and other 
gambling deviees and of seizing and 
destroying tB«m must be upheld 
when applicable, and it is the duty of 
the court to encourage the efforts 
uoade by administrative officers to 
suppress such affronts to public de¬ 
cency. morals, and good order.—^Mc- 
•Cormick v. Proctor, supra. 

*86;. Ky.—Gardner v. Ballard. 79 S. 

W. ise, 114 Ky. 33. 24 Ky.L. 38d. 

27 C.J. P 1043 x>ote 8. 


87. Md.—^Doyle v. Baltimore County, 
12 Gill & J. 484. 

Pa.—^Porscht v. Green. 63 Pa. 138, 

88. N.T,—^Van Valkenburgh v. Tor-| 
rey, 7 Cow, 252. 

Validity, construction, amendment, 
and repeal of gambling statutes see 
supra S 2. 

89. Ky.—^acob v. Clark, 72 S.W. 
1085. 116 Ky. 255, 24 Ky.U 2120. 

SO. Ohio.—Trout v. Marvin, 66 N.ES. 
65«. 62 Ohio St. 132. 

91. Ohio.—^Trout v. Marvin, supra. 

90. IlL—Kizer v, Walden, 66 N.EL 
116, 198 111. 274. 

27 aJ. p 1043 note 20. 

Computa t ten. of the penalty of 
creble the value of any money or 
valuable thing lost as provided for 
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under some statutes is based on each 
“time*' or “sitting” mentioned by the 
statute and not on the net loss sus¬ 
tained in the whole period of gambl¬ 
ing transaction.—Johnson v. McGreg¬ 
or. 41 N.B. 668, 167 Ill. 360, affirming 
65 llLApp. 530. 

93. Ill.—Holland V. Swain. 94 ZIL 
164. 

96. Ky.—Jacob v. Clark. 72 B.W. 
1096. 116 Ky. 266, 24 Ky.l<. 2120. 

95. Ky.—Barnes v. Turner, 4 Mete. 
114—Conner v. Bagland, 15 B.Mon. 
$34. 

96. HI.—Kizer v. Walden,' 66 N.B. 
116, 198 IlL 274, reversing 96 IlL 
App. 693. 

Maas.—Cole ▼. Applebury, 136 Mass. 
626. 
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to the loser’s right to recover, during the time with¬ 
in which such forfeiture is enforceable.®^ Howev¬ 
er, it has been held that the loser may recover his 
stake if the party entitled to the forfeiture takes 
no steps to assert his right®® during the period of 
limitations.®® 

§ 72. Defenses 

Defenses to the action may arise from absence of 
some statutory prerequisite, as where the winner has In 
good faith returned his winnings to the loser before suit 
brought or where he has failed actually to collect the 
winnings. It has been held no defense to a penalty suit 
by an informer, however, that the plaintiff and the loser 
have agreed to share the benefits of the suit, although 
it is a defense that the suit is brought In the name of 
another, but really by the loser so as to recover treble 
damages Instead of the mere return of losses to which 
he would be entitled if suing in hIs own name. 

It is a good defense to an action by a third per¬ 
son for treble the amount lost that the winner has 
in good faith refunded his winnings to the loser,^ 
or that the amount won has not been paid.^ It is 
no defense that the loser is to receive some benefit 
from the action under an agreement between him 
and plaintiff made after the right of action had ac¬ 
crued to plaintiff,® but it is a good defense that the 
suit is really brought by the loser in the name of 
another and that the loser and plaintiff have con¬ 
spired to recover the statutory treble damages rath¬ 
er than the smaller amount which the loser would 
be entitled to recover in a suit brought in his own 
name.^ It is no defense to an action for a statu¬ 
tory penalty for gambling that the party seeking the 
same was a willing gambler.® 

§ 73. Actions 

An action for penalties for gaming should be In the 
form prescribed by statute, which may be In debt or 
tort, qui tarn, or by Indictment. Suit should be brought 

97. Pa.—^Forsoht V. Green. 58-Pa. 138. 

27 C.J. p 1043 notes 14. 16. 

99. Me.—Gilmore v. Woodcock, 59 
Me. 118, 31 Am.H. 255. 

99. Pa.—^Porscht t. Green, 53 Pa. 

138. 

1, Ky.—^Bames v. Turner, 4 Mete. 

114—Schooler v- Turner, 14 S.W. 

360, 12 E:y.L. 862. 

a. Ill.—^English v. Cannon, 17 Ill. 

App. 475. 

Ky.—Jacob v. CUrk, 72 S.W. 1096, 116 
Ky. 265, 24 Ky.L.. 2120. 

& Mass.—^Morris v. Farrington, 183 
Mass. 466. 

4. Ill.—Kiser v. Walden, 65 N.3B. 116, 

198 HI. 274, reversing 96 IlLApp. 

&98—Staninger v. Tabor, 103 Ill. 

App. 339. 

Mass.—^Morris v. Farrington, 138 
Maas. 496. 


in the county vrhere the gaming occurred and as a rule 
the action will not survive death of defendant. It has 
been held that demand Is not a condition precedent to 
maintenance of the action. 

Under some statutes the proper remedy for re¬ 
covering the penalty prescribed is by an action of 
debt® or tort,*^ and an indictment or information will 
not lie.® Under other statutes, however, the prop¬ 
er remedy is a qui tarn action,® or indictment.^® 
An action by a third person after the loser’s right of 
action has expired, being penal in its nature, must 
be brought within the time limited for the bringing 
of penal actions generally.^^ Also, on account of 
the penal nature of the action, the right to sue does 
not survive against the representative of defend- 
ant.i® The suit must be brought in the county 
where the gambling was done and money lost.^® A 
demand is not a condition precedent to the mainte¬ 
nance of the suit^^ A common informer may re¬ 
cover penalties as authorized by an existing statute, 
although subsequent statutes purport to repeal it, 
where such subsequent statutes are unconstitutional, 
and it is not essential to the maintenance of the 
action that a declaration of their unconstitutionality 
precede the bringing of the informer’s suit for pen- 
alty.i® 

§ 74. -Parties 

Suit for a gaming penalty should be brought In the 
name of the party or parties In interest. 

A qui tarn action by an informer for the recov¬ 
ery of money or chattels lost by g^aming should be 
brought in the name and for the benefit of the in¬ 
former arid the county, commonwealth, or other 
party who shares the recovery with him.^® 

§ 75. -Pleading 

The plalntifTs initial pleading ehould clearly states 

lOu Or.—State v. Carr, 6 Or. 133. 

27 C-J. p 1044 note 81. 

11. Me.—^Beals v. Thurlow, 68 Me, 9. 
27 C.J. p 1044 note 32. 

IS. Mass.—Tarter v. Flagg, 9 N.F.. 

649, 143 Mass. 289. 

Abatement and revival of penal ac¬ 
tions generally see Penalties S 7, 
also 1 C.J. p 209 note 13-p 210 note 
25. 

18. HL—staninger v. Tabor, 108 UU 
App. 330. 

14. Ill.—Johnson v. McGregor, 41 
N.E. 558, 157 UL 350, affirming 55 
nLApp. 530. 

15. N.J.—Hyman v. iJbng Brandt 
Kennel Club, 179 A. 105, 115 N.J. 
Law 123, reversing 176 A. 835, IS 
K.J.M1SC. 57. 

16. Ky.—^Davidson v. Blunt, LittJSel.. 
Caa. 123. 

27 aJ. p 1944 note 39. 


Proof of suoh fact is adinlaaible ub.- 
der the general Isflnia 

Ill.—Staninger v. Tabor, 103 IlLApp. 
330. 

5- Or.—^Mozorosky v, Hurlburt, 211 
P. 898, 106 Or. 274. 

6. Pa.—Commonwealth v. Conrad, 25 
Pa Co. 32. 

27 CJ. p 1044 note 27. 

7. Mass.—^Kead v, Stewart, 129 
Mass. 407. 

8. Pa—Commonwealth v. Conrad, 25 
PaCo. 82. 

Va—Commonwealth v. Richards, 1 
VaCas. 193, 3 Va 133. 

27 C.J. p 1044 note 29. 

9. N.J,—Hyman v. Long Branch 
Kennel Club, 179 A. 105, 115 N.J. 
Law 123, reversing 179 A. 336, 13 
N.J.Misc. 67. 

27 a J. p 1044 note 30. 
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the facts essential to bring the case within the statute 
relied on and In general be appropriate to the form 
of action followed in the Jurisdiction where suit Is 
brought. A plea that defendant was not Indebted to 
plaintiff is improper in a qui tarn action, since defend¬ 
ant could not have been so indebted prior to suit. 

The declaration should be appropriate to the form 
of action in which the penalty may be recovered in 
the particular jurisdiction.^*^ It should state clearly 
and distinctly all facts necessary to show that the 
case is within the statute.^S a plea of actio non for 
that defendant was not indebted to plaintiff is im¬ 
proper in a qui tarn action, since defendant could 
not have been indebted to plaintiff before the com¬ 
mencement of the action.i9 

§ 76. -Evidence 

The general rules govern In respect of evidence In 
suits for penalties for violation of statutes designed to 
suppress gambling. 

The general rules control as to evidence in suits 
brought for penalties for violation of anti-gaming 
statutes.20 

§ 77. - Trial and Judgment 

Judgment may be rendered In accordance with the 
verdict rendered in an action for money lost at gaming, 
and a jury may award damages according to the value of 


money forfeited as a* wager In an action to recover 
money deposited in connection with a wager made. 

A verdict in an action for money lost at gaming 
showing the amount actually lost and defendant’s 
liability is in the nature of a special finding and au¬ 
thorizes the court to render judgment accordingly.^! 
In an action to recover a deposit of money as a 
wager as forfeited, the jury may award damages 
according to the value of the money forfeited.22 

§ 78. Searches and Seizures 

a. In general 

b. Property subject to seizure and confis¬ 

cation 

c. Money 

a. In General 

Under statutes authorizing seizure and destruction of 
property used in gambling, such property may be seized 
either under judicial process or by summary executive 
action, in accordance with the circumstances of the case 
and the provisions of the controlling statute. 

Under statutes authorizing the seizure and de¬ 
struction of implements used in gambling, a proper 
judge or justice^^ ^lay, on an affidavit or com¬ 
plain t,^^ or on his own information and belief, 
issue a warrant for the detection and seizure of 
gaming implements and property being unlawfully 


17. N.Y.—Cole V. Smith, 4 Johns. 
193. 

27 C.J. p 1044 note 87. 

18. S.C.—Trumbo v. Finley, 18 S.C. 
305. 

27 C.J. p 1044 note 38. 

18. Ky.—^Fstlll V. Fox, 7 T.B.Mon. 
552, 18 Am.D. 213. 

20. Evidence held snfdcient to sus¬ 
tain judgment for plaintiff.—City of 
Chicago v. Lesser, 196 IlLApp. 37. 

Evidence held to show that element 
of chance predominated over skill.— 
Einzig V. Board of Police Com'rs of 
City of Los Angeles, 32 P.2d 1103, 
138 Cal.App. 664. 

Evidence held insufficient to au¬ 
thorize direction of verdict against 
defendant, alleged to have violated 
a city ordinance relating to gaming 
houses.—Bevilauqua v. City of Tay- 
lorville, 271 IlLApp. 82. 

' Evidence warranting nonsuit 

A Judgment for nonsuit was held 
proper where there was no evidence 
to show in what county the money 
was taken or lost.—Faris v. Kirtley, 
5 Dana, Ky., 460. 

21. Or.—Meyers v. Dillon, 65 P. 867, 
66 P. 814,*89 Or. 681. 

22. Md.—Doyle v. Baltimore County, 
12 Gill & J. 484. 

23. Or.—Bnloe v. Lawson, 31 P,2d 
171, 174, 146 Or. 621, citing Corpus 
Juris. 

27 C.J. p 1044 note 46, p 1045 note 47. 


24. Or.—^Enloe v. Lawson, supra, cit¬ 
ing Corpus Juris. 

27 C.J. p 1045 note 48. 

Failure to set forth facts 

Affidavit not setting forth facts 
upon which affiant’s belief that gam¬ 
bling appliances were on premises 
was based was held insufficient as 
basis for search warrant.—Camagio 
V. State, 143 So. 164, 106 Fla. 222. 

BesoriptioxL of premises aad property 
in affidavit 

(1) Alleged gambling house de¬ 
scribed in affidavit for search war¬ 
rant as a certain building known as 
“3012 N.W. 27th Avenue, in the City 
of Miami, Dade County, Florida," was 
sufficiently described.—Church v. 
State, Fla., 9 So.2d 164. 

(2) Allegations in affidavit for 
search warrant that affiant believed, 
and had good cause to believe, that 
gambling was being conducted in 
certain bi/ilding contrary to state 
laws, and that in the building were 
numerous telephones and telephone 
equipment commonly used by book¬ 
makers in taking and making unlaw¬ 
ful bets on horse races, if proved, 
were sufficient to constitute the build¬ 
ing described prima facie a “fjam- 
bling house" and cast the burden on 
defendants to prove the contrary.— 
Church V. State, supra. 

(3) Search warrants were not in¬ 
valid because affidavits did not show 
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that property to be seized was used 
as a means of committing a felony, 
where affidavits were to the effect 
that in premised to be searched a 
gaming table devised for purpose of 
playing games of chance for money 
was set up and in operation.—Nuck- 
ols V. U. S., 99 F.2d S.HS. 69 App.D.C. 
120, certiorari denied Ploratos v. U. 
S., 59 S.Ct. 89, 305 U.S. 626, 83 L.Ed. 
401. 

(4) Affidavit for search warrant, 
alleging that deputy sheriff stated 
before circuit court that he had good 
reason to believe that in a described 
building gambling was being con¬ 
ducted by persons whose names were 
unknown to him, contrary to state 
laws, and that in the l)ullding there 
were numerous telephones such as 
are commonly used by bookmakers 
in taking and making unlawful bets 
on horse races, was not defective on 
ground that it failed to deHcriI>e the 
persons operating the building or the 
goods to be seized.—Church v. State, 
supra. 

(5) Other instances see 27 C.J. p 
1045 note 48 [b]. 

Description in search warrant see 
infra notes, 31, 32. 

25. Ark.—Purth v. State, 78 S.W. 
769, 72 Ark. 161. 

Or.—Bnloe v. Lawson. 31 P.2d 171, 
174, 146 Or. 621, citing Corpus 
Juris. 

27 C.J. p 1045 note 49. 
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used for gaming,^® and for the arrest of the of- 

fender.27 

Under statutory provision a warrant to search 
premises and seize gambling paraphernalia may be 
issued on a due showing of probable cause supported 
by affidavit,28 and, if observation of the premises 
by officers as disclosed by the application for a 
search warrant is sufficient to justify the belief in 
a rationally minded person that the law is there be¬ 
ing violated, the existence of the probable cause 
contemplated by the statute is sufficiently shown.28 
Such warrants should be in proper form, 20 and con¬ 
tain a sufficient description of the premises to be 


§ 78 

searched^i and the property to be sei 2 ed .22 A pre¬ 
vious adjudication as to the nature and character 
of a machine operated by the owner to whom a li¬ 
cense was issued to operate a slot machine is not 
necessary before suing out a warrant for seizure 
of such property for unlawful operation.28 

Under some statutes gambling property or imple¬ 
ments may also be seized even without a search 
warrant, where, on the arrest of an offender, the 
officer making the arrest knows or has good reason 
to believe that it is being used for gambling,®^ or 
where it is in a room open to the public.85 Stat¬ 
utes of this character do not authorize the search 


26. Ariz.—State v. Gambling Equip¬ 
ment, 40 P.2d 746, 747. 45 Ariz. 
112, citing Corpus Juris. 

Or.—^Enloe v. Lawson, 31 P.2d 171, 
174, 146 Or. 621, citing Corpus 
Juris. 

27 C.J. p 1045 note 60. 

27. Or.—Enloe v. Lawson, supra, 
citing Corpus Juris. 

27 C.J. p 1046 note 61. 

2& Md.—Frankel v. State, 16 A. 2d 
93, 178 Md. 553. 

Okl.—Hewitt V. State, 7 P.2d 496, 53 
Okl.Cr. 117. 

SufflcieiLt sbowiug 
A search warrant for search of 
slot machines and punch boards as 
gambling devices was not issued 
without “probable cause,” where, in 
addition to having employee of state 
department of justice sign and swear 
to Information, the magistrate also 
examined him under oath.—State v. 
Doe, 290 N.W. 618, 227 Iowa 1216. 

29. Md.—^Frankel v. State, 16 A. 2d 
93, 178 Md. 563. 

Application held sufficient 
An application for search warrant, 
showing that certain premises were 
used as a residence and that many 
persons were admitted on two suc¬ 
ceeding afternoons at intervals but 
that no admittance was allowed un¬ 
til a certain signal had been given 
and the person seeking admittance 
had been approved by someone in¬ 
side, showed “probable cause” that 
premises were being used In viola¬ 
tion of statute relating to gaming, 
and the warrant issued in pursuance 
thereof was valid, and hence applica¬ 
tion and warrant were admissible in 
evidence to Justify officer’s presence 
on premises.—^Frankel v. State, supra. 

sa IlL—Early v. People ex rel. 

Decker, 117 Ill.App. 608. 

Vt—State V. Elks Club of Montpe¬ 
lier, 8 A.2d 678, 110 Vt. 397. 
Vavraut signed by county clerk 
A special statute authorizing jus¬ 
tice of county or judge of munici¬ 
pal court to issue warrant to search 
premises for articles kept or intend- 
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ed for use contrary to law was re¬ 
pugnant to, and would prevail over, 
general statute authorizing warrants 
returnable before municipal court to 
be signed by county clerk, and hence 
county clerk was not authorized to 
sign warrant to search premises for 
gambling machines.—State v. Elks 
Club of Montpelier, supra. 

John Doe warrant 

A John Doe warrant in which no 
other name was inserted was not In¬ 
sufficient but warranted searching of 
premises for gambling devices where 
information in warrant described 
premises, statute did not require that 
any person should he named or de¬ 
scribed in warrant unless such per¬ 
son was to be searched, and warrant 
was not issued for purpose of search¬ 
ing a person.—State v. Doe, 290 N.W. 
618, 227 Iowa 1216. 

31. DescriptioiL of premises hbld suf- 
flcient 

Search warrant describing prem¬ 
ises known to be used for gambling 
as “The Humidor” and by street 
address was held sufficient to permit 
search of entire four-story building, 
as against contention that word 
“Humidor” confined legal search to 
ground floor occupied as cigar store 
and billiard room, where entire build¬ 
ing was rented In name of defend¬ 
ant’s employee, and entrance to up¬ 
per stories was exclusively through 
ground floor, from which electric 
warning signal extended to gambling 
room on fourth floor.—Irwin v. U. S., 
89 F,2d 678, 67 App.D.a 41. 

32. Description of property held suf¬ 
ficient 

(1) Where information and search 
warrant described property to be 
seized as “certain gambling devices, 
to wit: Cards, Dice, Faro, Houlette 
Tables, and other devices,” descrip¬ 
tion was sufficient—State v. Doe, 290 
N.W. 518, 227 Iowa 1215. 

(2) Search warrants commanding 
marshal to take possession of gam¬ 
ing tables, gambling devices, race 
horse slips, and gambling parapher¬ 
nalia, were not invalid as failing to! 
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f describe property with sufficient par- 
I ticularlty, since, in search of gam¬ 
bling establishment same descrip¬ 
tive particularity is not necessary as 
In case of stolen goods.—^Nuckols v. 
U. S., 99 F.2d 353, 69 App.D.C. 120, 
certiorari denied Ploratos v. U. S., 
69 S.Ct 89, 306 XJ.S. 626, 83 L.Ed. 401. 

33. W.Va.—Cambria v. Bachmann, 
118 S.B. 336, 93 W.Va. 463. 

34w Ariz.—State v. Gambling Equip¬ 
ment 40 P.2d 746, 747, 46 Ariz. 112, 
citing Corpus Juris. 

Ind.—State v. Robbins, 24 N.E. 978, 
124 Ind. 808. 8 L.R.A. 438. 

Minn.—State v. Palgren, 223 N.W. 
456, 176 Minn. 346, citing Corpus 
Juris. 

N.J.—Zaft V. Milton, 126 A. 29, 96 
N.J.Bq. 676. 

Or.—^Enloe v. Lawson, 31 P.2d 171, 
174, 146 Or. 621, citing Corpus 
Juris. 

27 C.J. p 1045 note 62. 

Seizure by poUoe 

It has been said that police offi¬ 
cers knowing that certain persons are 
in possession of gaming devices may 
seize devices. 

N.J.—^Miller v. Atlantic City, 162 A. 

143, 111 N.J.Bq. 260. 

S.C.—^Harvie v. Heise, 148 S.B. 66, 160 
S.C. 277, appeal dismissed Wilson 
V. McLane, 49 S.Ct 361, 279 U.S. 
822, 73 L.Ed. 976, appeal dismissed 
and certiorari denied Superior Con¬ 
fection Co. V. Craig, 49 S.Ct. 478, 
279 U.S. 824, 73 L.Bd. 977, and ap¬ 
peal dismissed Adler v. Rector, 49 
S.Ct 480, 279 U.S. 876, 78 L.Ed. 
1010. 

Seizure without arrest 
Where a pinball machine had dem¬ 
onstrated its character as a gambling 
device in the presence of the officer 
who seized it, officer’s omission to 
make an arrest did not deprive officer 
of right to seize the machine without 
a search warrant.—^People v. One 
Pinball Machine, 44 N.E.2d 950, 316 
IlLApp. 161. 

36. Mich.—People v. Hess. 48 N.W. 

181, 85 Mich. 128. 

27 C.J. p 1045 note 53. 
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of premises and seizure of property thereon where 
the conditions fail to bring the case within the con¬ 
templation of the statute,3 6 or where the officer 
searching and seizing without warrant is not one 
designated in the statute as having such power.^^ 
Under some statutes, if the property or implements 
are intended to be used in violation of the law and 
are of such a character that they can be used for 
no legitimate purpose, they are subject to summary 
seizure under the police power of the state but 
articles or property that may or may not be used 
for legal purposes cannot be seized until it has first 
been properly established that the article was pro¬ 
cured, held, or used for an illegal purpose and 
ill order properly to establish that fact there must 
be a proceeding in a court of criminal jurisdiction 
and the guilt of the owner of the property or the 
person who uses it must be there established.^® 

Purpose of statutes. Some statutes providing for 
the seizure and destruction of gambling devices and 
property used for games of chance are for the pur¬ 
pose of curbing the evil of gambling through the 
employment of slot machines, pinball machines, and 
other similar mechanical contrivances.^^ 

Contraband character of gambling devices. Gam¬ 
bling devices condemned by statute and subject to 
confiscation are regarded as contraband or outlaw 
property, ^2 and the owner has no property rights 
therein which can be protected by law.^2 Where 


such contrivances were originally lawful and subse¬ 
quently rendered contraband by statute, the owner 
has a reasonable time within which he may remove 
them from the state before seizure.44 

b. Property Subject to Seizure and Confisca¬ 
tion 

The liability of property to seizure and confiscation 
as a gambling device or the like depends on the nature of 
the governing statutory provisions and the character 
and use of the property. Broadly speaking, property is 
subject to such confiscation where its operation involves 
the element of chance as a dominant Influence and where 
the patron may secure something of value as a result 
of such element. If the contrivance is designed primarily 
for gambling purposes it may as a rule be confiscated 
without proof of its actual use therefor, but if the 
contrivance is not so designed proof of gambling usage 
is essential. 

A “gambling device,” as the term is used in stat¬ 
utes providing for the seizure and destruction of 
such devices, may be defined as any device used as 
a means of playing for money or other thing of 
value, where the result depends more largely on 
chance than on skill,and the term will ordinarily 
include only such instruments or contrivances as 
are intended for the purpose of gambling or such 
as are used to determine the result of a contest on 
which the wager is laid.^® Ordinarily, where no 
element of gain or loss, financial or otherwise, is 
involved in the transaction in which the machine 
or contrivance is employed, it will not be classified 
as a gambling device,^'^ where, however, the stat- 


36. Miss.—^King v. McCrory, 175 So. 
193, 179 Miss. 162. 

37. Fla.—Solomon v. Slate, 156 So. 
401, 115 Fla. 310. 

Deputy 

Under statutes authorizing a cer¬ 
tain officer, such as a sheriff, to enter 
and search premises suspected of use 
for gambling purposes, without a 
warrant, a search by deputies of such 
officer is unauthorized and property 
seized pursuant to such unauthorized 
search may not be used as evidence 
and a conviction based on such ille¬ 
gally obtained evidence cannot be 
sustained.—Solomon v. State, supra. 

2S. Ga.—^Flder v. Camp, 18 S.F.2d 
622, $24, 193 Ga. 320, citing Corpus 
Juris. 

Or.—Enloe v. Lawson. 31 P.2d 171, 
174, 146 Or. 621, citing Corpus 

Juris. 

27 C.J. p 1045 note 54. 

33. Ind.—State v. Berry, 85 N.E. 765, 
171 Ind. 18, 131 Am.S.R. 237. 

27 C.J. p 1045 note 56. 

40. Md.—Soper v. Michal, 91 A. 684, 
123 Md. 542, L.R.A.1915A 232. 

•27 C.J. p 1046 note 56. 

41- Ala.—Slate cx rel. Green v. One 


60 Fifth Inning Base Ball Machine, 
8 So. 2d 27, 241 Ala. 455. 

42. Ala.—^Lee v. City of Birming¬ 
ham. 136 So. 314, 223 Ala. 19C. 

Ga.—^Elder v. Camp, 18 S.E.2d 622, 
193 Ga. 320. 

Idaho.—State v. McNichols, 117 P.2d 
468. 

Ohio.—State v. Beatley, App., 37 N.E. 
2d 208. 

Pa.—^In re Destruction of Twenty- 
Five Slot Machines, 3 Pay.L.J. 169. 

43. Mich.—^Henry v. Kuney, 273 N, 
W. 442, 280 Mich. 188. 

Mo.—State ex rel. Igoe v. Joynt, 110 
S.W.2d 737. 

Ohio.—State v. Beatley, App., 37 N. 
E.2d 208. 

Pa.—Commonwealth ex rel. v. Twen¬ 
ty-five Slot Machines, 88 Pittsb. 
Leg.J. 465—Commonwealth v. Kais¬ 
er, 80 Pa.Super. 26. 

Tex.—^Houghton v. Fox, Civ.App., 93 
S.W.2d 781. 

44. Fla.—Bechtol v. Lee, 176 So. 265, 
129 Fla. 374, followed in Walston v. 
Scott. 176 So, 270, 129 Fla. 386, and 
Webster v, Watford, 176 So. 270, 
129 Fla. 387. 

'.5. XJ.S.—Davies v. Mills Novelty 
Co., C.aA,Neb.. 70 P.2d 424. 
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Another definition 
Under statute providing for de¬ 
struction of gaming devices, a **gam- 
bling device" is a game having a 
keeper, dealer, or exhibitor who com¬ 
petes against betters directly or in¬ 
directly.—Calllson V. State, Tcx.Civ. 
App.. 148 S.W.2d 468. 

46. U.S.—Davies v. Mills Novelty 
Co., C.C.A.Neb., 70 P.2d 424. 
Playing cards, chips, dice, and per- 

oentage books in iron safe, seiz«‘d 
when defendants were arrested wore 
held “devices, implements, or appara¬ 
tus for gambling" within statutes 
authorizing seizure and destruction 
thereof.—People v. Mett lemon, 281 N. 
T.S. 474, 155 MIsc. 761. 

47. U.S.—Davies v. Mills Novelty 
Co., C.C.A.Neb.. 70 P.2d 424—Mills 
Novelty Co. v. Farroll, C.C.A.Conn., 
64 P.2d 476, affirming, D.C., 3 P. 
Supp. 556. 

Ill.—See People v. One Slot Machine 
in Parkside Recreation Parlor, 25 
N.E.2d 139, 303 Ill.App. 337. 
AmusemaiLt only 

A machine delivering tokens at in¬ 
tervals, which tokens can be used 
only to produce Insignificant humor¬ 
ous sayings, is not subject to seiz¬ 
ure as a gambling device.—^Davies v. 
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ute condemns machines intended for the purpose of 
winning money “or any other thing*’ by chance or 
hazard, the legislative intent is to declare machines 
subject to confiscation as gambling devices or im¬ 
plements whenever the thing played for is a suffi¬ 
cient inducement to encourage patrons to risk mon¬ 
ey beyond the purchase of the article, if any, which 
the machine vends,^^ the gambling character of the 
implement is not dependent on the worth of its out¬ 
put as measured in money,and the device is sub¬ 
ject to confiscation although the only “things” which 
may be won is a token entitling the patron to learn 
his “fortune,”50 and despite the fact that the "thingr"’ 
received lacks value.^l Where the machine permits 
the winning of things of value, it may be condemned 
as a gambling device,^^ and it has been held that 
amusement is a thing of value, so that where the 


amusement given the player of a machine is deter¬ 
mined by chance or hazard such machine is a gam¬ 
bling device.5® 

Element of chance. To condemn a device or 
program as gambling, so as to authorize confisca¬ 
tion of property used in connection therewith, there 
must under most statutes be involved as a substan¬ 
tial feature in the operation the element of uncon¬ 
trolled and uncontrollable chance,^^ and under stat¬ 
utes of this character the contrivance is not con¬ 
demned as a gambling device where the success or 
failure of the operator depends primarily on his 
skill or judgment and not on chance.55 Generally 
speaking, a contrivance will be subject to confisca¬ 
tion as a gambling device wherever the dominating 
influence thereof consists in the element of chance,®* 


Mills Novelty Co., C.C.A.Neb., 70 P. 
2d 424. 

4a N.H.—State v. Mint Vending 
.Machine No. 195084, 154 A« 224, 85 
‘n.H. 22. 

49. N.H.—State v. Mint Vending Ma¬ 
chine No. 195084, supra. 

5a N.H.—State v. Mint Vending 
Machine No. 196084, supra. 

51. U.S.—^Ross V. Goodwin, B.C.N. 
H., 40 P.2d 685. 

5a U.S.—Boynton v. Mills Novelty 
Co., C.C.A.Kan., 60 P.2d 125—Boy- 
ton V. Bills, aC.A.Kan., 67 F.2d 
665—O. D. Jennings & Co. v. Maes¬ 
tri, D.C.La., 22 F.Supp. 980, affirm¬ 
ed, C.C.A., 97 P.2d 679. 

Ark.—Howell v. State, 40 S.W.2d 782, 
184 Ark. 109. 

Tex.—State v. Langford, Civ.App., 
144 S.W.2d 448. 

Winning of money 
Or.—Bnloe v. Lawson, 31 P.2d 171, 
146 Or. 621. 

5a Ill.—^People V. One Pinball Ma¬ 
chine, 44 N.B.2d 960, 316 IlLApp. 
161. 

N.T.—^People v. Traver, 11 N.T.S.2d 
588, 171 Misc. 53. 

Ohio.—Snyder v. City of Alliance, 
179 N.H. 426, 41 Ohio App. 48, er¬ 
ror dismissed 181 N.B. 880, 124 
Ohio St. 665. 

S.C.—^Alexander v. Martin, 6 S.B.2d 
20, 192 S.C. 176. 

Tex.—^Hightower v. State, Civ.App., 
166 S.W.2d 327, error refused. 

Display of pictures 

(1) Slot machine delivering mints 
and, at irregular intervals, tokens 
which caused machine to display pic¬ 
tures was held ‘^gambling device.”— 
Howell V. State, 40 S.W.2d 782, 184 
Ark. 109. 

(2) Slot-vending machine, used for 
sale of mints, but occasionally re¬ 
leasing discs or tokens, which could 
be employed to produce moving pic¬ 
tures in the machine, was held “gam¬ 


bling device,” subject to condemna¬ 
tion.—State V. Marvin, 233 N.W. 486, 
211 Iowa 462. 

Pree games 

(1) Free games won on marble ma¬ 
chines in which players deposited 
five-cent pieces to secure marbles 
with which to play game whereby 
players could, through chance, win 
free games by marbles striking suf¬ 
ficient number of pins or falling into 
designated holes on playing boards 
constituted “things of value” within 
statute providing that certain de¬ 
vices should be considered as used 
for gaming if money or anything of 
value was bet thereon and hence 
machines were “gaming devices or 
paraphernalia” and were subject to 
confiscation.—State v. Langford, Tex. 
Civ.App., 144 S.W.2d 448. 

<2) Where electrical and mechan¬ 
ical devices were so constructed that 
a player received same number of 
balls for each coin deposited, but he 
might or might not make the same 
score for each coin’s worth of balls 
played and where, contingent on the 
score recorded for a player, free 
games were awarded, the machines 
were illegal “gambling devices.”— 
Alexander v. Martin, 6 S.B.2d 20, 192 
S,C. 176. 

(3) The fact that the right to free 
games is evidenced in some way oth¬ 
er than by return of slugs or tokens, 
as by a registered score, does not 
prevent the contrivance from being 
subject to forfeiture cus a grambllng 
device.—^People v. One Pinball Ma¬ 
chine, 44 N.B.2d 960, 316 IlLApp. 161. 

Free games ox money equivalent 

Pin or bagatelle machines so con¬ 
structed that player has chance to 
obtain from one to twenty free games 
or the equivalent in money are gam¬ 
ing devices prohibited by statute, as 
respects liability to forfeiture.—^Hen¬ 
ry V. Kuney, 273 N.W, 442, 280 Mich. 
188. 


6^ Miss.—^Rouse v. Sisson, 199 So. 
777, 190 Miss. 276, 182 A.L.R. 998. 

55. Miss.—^Rouse v. Sisson, supra. 
Meohanized quiz program 
An electric coin-operated machine 
in which player deposits five cents, 
whereupon printed questions appear 
which player is required to answer 
within a specified number of seconds 
by pressing one of several keys des¬ 
ignating the alternative answers, one 
of which is correct, and if the answer 
given is correct player is automatic¬ 
ally awarded a cash prize, is not a 
“gambling device,” the result not be¬ 
ing dependent on chance, but solely 
on player’s knowledge or want of 
knowledge, and transaction, there¬ 
fore, is a “game of skill” and not a 
“game of chance”.—Rouse- v. Sisson, 
supra. 

sa U.S.—O. D. Jennings & Co. v. 
Maestri, D.C.La., 22 F.Supp. 980, 
affirmed, C.C.A., 97 F.2d 679. 

Pla.—^Weathers v. Williams, 182 So. 
764, 133 Fla. 367, followed in Grant 
V. Stone, 182 So. 770, 133. Fla. 382, 
and Florida Coin Machine Ex¬ 
change V. Stone, 182 So. 770, 133 
Fla. 382. 

Miss,— ^Redd V. Simmons, 167 So. 65, 
175 Miss. 402. 

Mo.—State ex rel. Igoe v. Joynt, 110 
S.W.2d 737, 341 Mo. 788. 

Pa.—^Appeal of Mills Novelty Co., 
175 A. 648, 316 Pa. 449—^Meserole 
V. Sutton, 41 Pa.Dist. & Co. 408— 
Petition of Le Strange, 22 Pa.I>ist. 
& Co. 684. 

R.I.—State V. Certain Gambling In¬ 
struments and Apparatus of Sam¬ 
uel O. Paul, 128 A. 12, 46 R.L 347, 
38 A.L.R. 71. 

Tex.—Houghton v. Fox, ClV.App., 98 
S.W.2d 781—^Moore v. Adams, Civ. 
App., 91 S.W.2d 447. 

Domimatliig iufluenoe shown to be 
chance 

A machine operated by inserting 
coin In slot, causing rotation of disk. 


I'll 
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as where chance predominates over the purely 
amusement features of the device.^^ Jn connection 
with the matter of skill, the test is not whether the 
device contains an element of chance or one of 
skill, but rather which element predominates in pro¬ 
ducing the result,58 and where chance predominates 
over skill, or where the element of chance is pres¬ 
ent in such manner that it may thwart the exer¬ 
cise of skill, the contrivance will be subject to con¬ 
fiscation as a gambling device,® 8 as where the chanc¬ 
es are unequally in favor of the machine.80 

Where the statute condemns games of skill, games 
of chance, and games partly of skill and partly of 
chance, used for gaming, property or machines so 
used are subject to forfeiture irrespective of wheth¬ 
er or not skill predominates in operation of the ma- 
chine.8i 

The fact that on a single operation of the ma¬ 
chine the customer always knows in advance exactly 
what he will receive does not preclude condemna¬ 
tion of the contrivance as a gambling device where 
by further operations he may or may not receive ad¬ 
ditional things of value,52 and machines of this 
character have been condemned even though con¬ 


taining a notice forbidding consecutive operation \sy 
the same person. 

Where the element of chance is present in the 
sense that one may receive more or less for his 
money, the fact that in any event the machine as¬ 
sures him his money’s worth does not prevent the 
machine from being a gambling device within stat¬ 
utes providing for seizure and destruction of such 
devices.®^ The fact that the patron receives some¬ 
thing certain for his money does not preclude the 
contrivance from being a gambling device if there 
is also an element of chance under which he may 
or may not receive something else of value,®® and 
if the operation of the machine involves a wager 
it may be condemned even though the patron does 
secure his money’s worth of merchandise for the 
coin inserted.®® 

Game of chance, A game of chance, within the 
contemplation of statutes providing for seizure and 
confiscation of property used in gambling or in 
games of chance, is one determined entirely or in 
part by luck, and the test of the character of the 
game is whether the element of chance predomi¬ 
nates over skill, or whether chance is present in 


on stopping of which by patron a 
metal arm moves automatically and 
may cause ejection of article of 
merchandise, worth more thaa coin, 
into chute, is one In which the domi¬ 
nating influence is chance, and is 
subject to confiscation as a ^*gam- 
bling device.”—State ex rel. Igoe v. 
Joyn^ 110 S.W.2d 787, 841 Mo. 788. 
Caanoufiage as vending machine 
Where slot machines were camou¬ 
flaged by having an attachment 
which could be used for vending gum 
or other articles, but general use 
was for gambling purposes, unlawful 
possession could be punished and 
machines forfeited under ordinance. 
—Enloe V. Lawson, 31 P.2d 171, 146 
Or. 621. 

57. Ark.—Steed v. State, 72 S.W.2d 
542, 189 Ark. 389. 

58. Mo.—State ex rel. Igoe v. Joynt, 
110 S.W.2d 737, 341 Mo. 788. 

59. Ala.—^Howle v. City of Birming¬ 
ham, 159 So. 206, 229 Ala. 666. 

D.C.—Boosalis v. Crawford, 99 F.2d 
374, 69 App,D.a 141. 

N.Y.—People v. Traver, 11 N.Y.S.2d 
588, 171 Misc. 53. 

60. Mo.—State ex rel. Igoe v. Joynt, 
110 S.W.2d 737, 341 Mo. 788. 

61- Mich.—Henry v. Kuney, 273 H. 

W. 442, 280 Mich. 188. 

62. N.J.—Zaft V. Milton, 126 A. 29, 

96 N.J,Bq. 576. 

Appeal to cupidity by ftiture chances 
Where a vending machine for a 
nickel sold a package of chewing 
gum and, according to chance, noth¬ 


ing else, or from two to twenty pre¬ 
mium checks, worth five cents each 
in merchandise or for playing the 
machine, although the machine 
through a glass disk showed either 
the word “no” or a number indicat¬ 
ing the number of premium disks on 
the next operation and thus always 
indicated in advance of operation 
what a purchaser would receive, it 
was a “gambling device,” subject to 
destruction under statute.—^Zaft v. 
Milton, supra. 

63. Ohio.—Brassel v. Benham, App., 
82 N.E.2d 482. 

Machine playable by two or more 
persons on, oonsecutive basis 
A slot machine dispensing package 
of mints on receipt of five-cent coin, 
and indicating that on next play ei¬ 
ther two, four, eight, twelve, sixteen, 
twenty or no trade coupons would be 
received, was a “gambling device” 
and sheriff would not be restrained 
from interfering with use thereof, 
notwithstanding copyright plate on 
fnachine prevented consecutive play¬ 
ing of machine by one person, where 
two or more persons could use ma¬ 
chine for gambling purposes by con¬ 
secutive alternate play.—Brassel v. 
Benham, supra. 

64. Ill.—People V. One Pinball Ma¬ 
chine, 44 N.E.2d 950, 316 Ill.App. 
161. 

Bonus of cigars 

Slot machines which were started 
in operation by dropping nickel In 
slot and which delivered package of 
mints and disc slips on which were 

132 


printed different sayings, and by 
mechanism of disc in machine told 
player's fortune was hold properly 
condemned because used for gam¬ 
bling purposes where in return for 
slips player in one instance received 
four cigars and in another Injitance 
received nothing in return for nickel 
dropped in machine.—State v. Doc, 
263 N.W. 529, 221 Iowa 1. 

65- Ohio.—City of Akron v. Stojano- 

vic, 24 Ohio N.1'.,N.S., 479. 

66. Ohio.—Ohio Amusement Co. v. 

Marks, 15 N.E.2d 175, 67 Ohio App., 

629. 

Wager on outcome of game of skill 

A vending machine that for five- 
cent deposit gave breath tnblets or¬ 
dinarily sold for five cents, as well as 
an opportunity to operate a mechan¬ 
ism, which, it rklllfully operated, 
would permit the operator to pick 
up articles contained in the machine, 
was a “gambling device,” as respects 
confiscation by police officer, and In 
reply to the argument that operation 
of the mechanism was an exercise 
of skill and not a game of chance, 
the court held that nevertheless the 
right to operate such mechanism 
was purchased by part of the coin 
inserted and that thus such coin 
constituted a wager between custom¬ 
er and machine owner as to whether 
the former could so opt‘rate the 
mechanism as to gain merchandise in 
excess of the coin's value.—Ohio 
Amusement Co. v. Marks, supra. 
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such a manner that it may thwart the exercise of 
skill or judgment, and if the element of chance is 
present in either sense the game is not one of skill 
but one of chance. The lack of a “pay off’ or 
award resulting from the operation of such a ma¬ 
chine does not preclude its condemnation as a game 
of chance within the contemplation of the statute.^^ 
Statutes of this character condemn any device per¬ 
taining to games of chance, of whatever name or 
kind, except machines so constructed as to give a 
fair and uniform return in value for each coin de¬ 
posited and in which no element of chance oc¬ 
curs.®^ 


Actual use for gambling. Where the statute pro¬ 
hibits the mere keeping or possession of a device 
adapted or intended for gambling purposes, a de¬ 
vice made primarily and principally for gambling is 
subject to forfeiture without proof of its actual use 
for such purposes,®^ and the test is not whether the 
devices are capable of being used purely for amuse¬ 
ment or nongambling purposes, but whether their 
reasonably intended use is for gambling and wheth¬ 
er their inherent tendency is to stimulate the g^am- 
bling instinct.'^® On the other hand, where the con¬ 
trivance is not inherently offensive, its legality and 
liability- to confiscation will depend on the nature 
of its actual use,'^^ proof of its use for gambling 


67. Ala.—State ex rel. Green v. One 
50 Fifth Inning Base Ball Machine, 

3 So.2d 27, 241 Ala. 465. 

Basehall game 

A device which was termed a "‘fifth 
inning baseball machine** and was 
operated by placing nickel in slot, 
which released certain balls and by 
ejecting balls on board by pulling a 
plunger and striking against the 
balls, which would then strike pro¬ 
jections or bumpers on the board, a 
higher score resulting by striking 
certain number than by striking oth¬ 
ers, was a “game of chance” subject 
to condemnation as a “gambling de¬ 
vice” under code provisions relating 
to suppression of gambling devices.— 
State ex rel. Green v. One 60 Fifth 
Inning Base Ball Machine, supra. 

Failure to offer prize 
A novelty baseball game machine 
operated by placing coin in slot so 
as to release plunger and five steel 
balls for play on a field set with 
bumper springs which directed balls 
into various slots as outs or runs, 
thus determining winning score as 
recorded on electric score board, was 
subject to seizure, under statute as 
a “gambling device,” notwithstand¬ 
ing no prize was offered for any par¬ 
ticular results, since only reasonable 
and profitable use to which it might 
be put was as a game of chance.— 
Stanley v. State, 107 S.W.2d 632, 194 
Ark. 483. 

68. S.C.—^Alexander v. Martin, 6 S.B. 
2d 20, 192 S.C. 176. 

69. Colo.—Approximately Fifty-Nine 
Gambling Devices v. People ex rel. 
Burke, 130 P.2d 920. 

pia.—^Eccles v. Stone, 183 So. 628, 
134 Fla. 113—Weathers v. Wil¬ 
liams, 182 So. 764, 133 Fla. 367, fol¬ 
lowed in Grant v. Stone, 182 So. 
770, 133 Fla. 382, and Florida Coin 
Machine Exchange v. Stone, 182 So. 
770, 133 Fla. 382. 

Ga.—Elder v. Camp, 18 S.B.2d 622, 
193 Ga. 320. 

Ky.—^Hickerson v. Commonwealth, 
140 S.W.2d 841, 283 Ky. 81. 

Pa.—^In re Sutton, 24 A.2d 766, 148 


Pa. Super. 101—Commonwealth v. 
Smith, 29 Pa.Dlst & Co. 368, 46 
Lianc.Ij.Rev. 461, 61 York Leg.Rec. 
11—^In re Destruction of Twenty- 
five Slot Machines, 3 Pay.Li.J. 169— 
Commonwealth ex rel. v. Twenty- 
five Slot Machines, 88 Pittsb.Leg.J. 
465. 

Tex.—Mills v. Browning, Civ.App., 
69 S.W.2d 219. 

Adaptability for use 

Under statute prohibiting operation 
of slot machines and similar devices 
adapted for use in such a way that 
on insertion of a coin the machine 
can be operated, operator to receive 
something of value dependent on un¬ 
predictable outcome, machines which 
were operated by insertion of coin 
whereupon a mechanical horse race 
progressed, the outcome of which 
was not predictable, were within stat¬ 
ute, notwithstanding machines were 
in no way used for gambling, the 
word “adapt” meaning to make suit¬ 
able or to render fit by changing.— 
Weathers v. Williams, 182 So. 764, 
133 Fla. 367, followed in Grant v. 
Stone, 182 So. 770, 133 Fla. 382, and 
Florida Coin Machine Exchange v. 
Stone, 182 So. 770, 133 Fla. 382. 
Devices in storage following wlth^ 
drawal from use 

That slot machines which accused 
admitted having used for unlawful 
gaming had been withdrawn from 
operation and stored was held not to 
affect right of commonwealth to de¬ 
stroy them.—Commonwealth v. Stahl, 
175 A. 718, 116 Pa.Super. 606. 

Intended use in another state 

(1) Under statute authorizing for¬ 
feiture of gaming devices, that “crap 
tables” sought to be confiscated were 
to be operated in another state was 
no defense to forfeiture, since it is 
not material whether property was 
intended to be set up or operated 
within territorial jurisdiction of 
court provided property is found 
within its jurisdiction, and it is suf¬ 
ficient if such property be found 
within jurisdiction of officers and in¬ 
tended to be used for gaming pur¬ 
poses at any place.—^EUckerson v. 
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Commonwealth, 140 S.W.2d 841, 283 
Ky. 81. 

(2) The alleged fact that slot ma¬ 
chines and pay-off tables which were 
seized by police were contained In 
their original crates as shipped from 
the factory and that plaintiff, who 
sought to recover them in replevin 
action had not operated any of them 
and that they were intended for sale 
in a state wherein their possession, 
ownership, and operation were law¬ 
ful, did not preclude seizure of such 
devices under Mississippi statute, 
nor entitle the plaintiff to recover 
them.—Clark v. Holden, 2 So.2d 570, 
191 Miss. 7. 

FinbaU machines are "‘gambling de¬ 
vices” subject to destruction by the 
state.—^Approximately Fifty-Nine 

Gambling Devices v. People ex rel. 
Burke, Colo., 130 P.2d 920. 

Punch cards 

(1) Evidence that punch cards and 
boards were operated. In considera¬ 
tion for from one to five cents, by 
pulling pasted slip of paper off card 
or punching out rolled slip from 
board to disclose concealed number 
indicating whether operator won 
cigarettes, money, candy, or other 
prizes, established that punch cards 
and boards were “gambling devices** 
subject to seizure under statutes.— 
Commonwealth v. Keppel, 193 A. 138, 
128 Pa.Super. 80. 

(2) In the absence of proof that 
punch cards can be used only or 
principally for gambling purposes the 
court will not declare them gambling 
devices subject to seizure and confis¬ 
cation without proof of their actual 
use for gambling, and it will not take 
Judicial notice of their gambling 
character.—Commonwealth v. Snyder, 
16 Pa.Dist. & Co. 562. 

70L Colo.—^Approximately Fifty-Nine 

Gambling Devices v. People ex reL 

Burke, 130 P.2d 920. 

71. Pa.—Commonwealth ex rel. v. 

Twenty-five Slot Machines, 88 

Plttsb.Ijeg.J. 466. 

Tex.—^Hightower v. State, Civ.App., 

166 S.W.2d 327, error refused. 
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purposes must precede seizure and forfeiture,'^^ such 
a contrivance may be condemned as a gambling de¬ 
vice only on proof of its actual use for gambling 
purposes further, where the contrivance is not 
a gambling device per se, the fact that it may pos¬ 
sibly be converted into a gambling device does not 
render it subject to seizure and destruction as 
such.74 Where a machine not inherently a gam¬ 
bling device is in fact used for gambling it may be 
subject to seizure,75 and where the machine is used 
by players to determine who shall pay for refresh¬ 
ments it becomes subject to condemnation as a gam¬ 
bling device.76 

Exhibitidn of device. To come within the con¬ 


demnation of some statutes authorizing the seizure 
and destruction of gambling devices, it is essential 
that the device be exhibited or displayed for the pur¬ 
pose of gaming, and the mere possession of proper¬ 
ty of the character contemplated does not author¬ 
ize its confiscation where it is not on exhibition for 
use, although to authorize seizure under such stat¬ 
utes it is not necessary to show that at the moment 
of seizure the device was in actual use for gambling 
purposes.77 

Contrivances specifically named in statute as gam¬ 
bling devices are subject to forfeiture when seized 
unless the person interested therein shows cause 
why they should not be so forfeited.78 Statutes au- 


C^aanincr table 

(1) A firaxnlng* table is not deter¬ 
mined by its structure, but by the 
purpose for 'which it is exhibited.— 
Hightower v. State, supra—^Houghton 
V. Fox, Tex.Civ.App., 93 S.W.2d 781. 

(2) Aim of statute providing that 
gaming tables include every species 
of gaming device kno'wn as table or 
bank and all games played, dealt, 
kept, or exhibited is to prohibit all 
possible games that fall under class 
of gaming tables or banks.—^Hough¬ 
ton v. Fox, supra. 

(3) Proof that money or anything 
of value was bet on game is not nec¬ 
essary to make game illegal gaming 
table or bank,—^Houghton v. Fox, su¬ 
pra. 

Maohipo not convertible by mere 
maaipnlation 

Machines releasing mint package 
on deposit of coin and exhibiting 
humorous inscriptions on revolving 
cylinders were held not under Penal 
Law § 982, “gambling devices" per 
se, subject to seizure, although some¬ 
times also delivering tokens for fur¬ 
ther operation of amusement feature 
only, where machines could not by 
manipulation be converted into gam¬ 
bling machines.—^Mills Novelty Co. v. 
Bolan, D.C.N.Y., 3 F.Supp. 968, af¬ 
firmed, C.C.A, Mills Novelty Co, v. 
O'Ryan, 68 P.2d 1009, certiorari 
granted O'Ryan v. Mills Novelty Co., 
54 S.Ct. 629, 292 TT.S. 615, 78 L.Bd. 
1474, reversed on other grounds 54 S. 
Ct. 779, 292 U.S. 609, 78 L.Bd. 1469, 

Marble boards 

(1) Where marble boards or like 
devices are not expressly classified 
as inherently offensive, their illegal¬ 
ity must hinge on nature of their 
actual use, and marble machines of 
the “non-pay-off'* variety, not shown 
to have been used for gaming at time 
of seizure, although allegedly so 
equipped that by slight mechanical 
changes an automatic pay-off could 
be secured, are not within a statute | 
authorizing destruction of “gambling 
devices."—Hightower v. State, Tex ' 


Civ.App., 166 S.W.2d 327, error re¬ 
fused, 

(2) It has, however, been held that 
the state is not bound to prove that 
a marble machine is a gambling de¬ 
vice per se and that it has been used 
for gambling before seizure and con¬ 
fiscation thereof.—State v. Langford, 
TexCiv.App., 144 S.W.2d 448. 

Fool selling equipment 

Betting on horse races through 
pool selling is “gambling" and hence 
property used in connection therewith 
is subject to seizure as “gaming 
equipment."—Mihovil v. Hill, TexCiv. 
App., 118 S.W.2d 615, followed in Mi¬ 
hovil V, State, TexCiv.App., 118 S.W. 
2d 617. 

Slot machines 

(1) A slot machine is not a “gam¬ 
ing device per se," since it may be 
used or played upon for Innocent 
purposes, and courts cannot take Ju¬ 
dicial notice that every slot ma¬ 
chine is a gambling device, since the 
pse to which it is put must deter¬ 
mine Its character.—^Hightower v. 
State, TexCiv.App., 166 S.W.2d 327, 
error refused, 

(2) That gambling was the only 
reasonable and profitable purpose for 
which slot machines might be used 
did not authorize their destruction in 
absence of showing that machines 
were made to pay off, that undei> 
standing was had with proprietor to 
the same effect, or that proprietor 
knew of, and acquiesced in, betting.— 
Hightower v. State, supra. 

(3) Slot machines are not unlaw¬ 
ful per se, but may be unlawful and 
subject to seizure if constnicted or 
permitted to be operated as gambling 
devices.—Sweat v. Daley, 166 So. 720, 
116 Fla. 765. 

72. Tex—Mills v. Browning, Civ. 

App., 59 S.W.2d 219. 

Fxima facie right to proceed against 
machines 

Marble machines having playing 
field set on four legs on which game 
was played under plan whereby play¬ 
er deposited coin, receiving in return 
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one or more marbles which were 
played through machine in attempt 
to lodge them in payoff holes In sur¬ 
face of table, were held possible of 
operation as “gaming tables" even 
if not such )per se, and hence officers 
had prima facie right to proceed 
agrainst machines and owners under 
statute authorizing destruction of 
machines and prosecution of owners. 
—^Roberts v. Gossett, Tex.Civ.App., 88 
S.W.2d 607. 

73. U.S.—Kelley v. Kavanaugh, D.C. 
N.Y., 3 F.Supp. 666. 

74. U.S.—Mills Novelty Co. v. Far¬ 
rell, D.C.Conn., 3 F.Supp. 665, af¬ 
firmed, C.C.A., 64 P.2d 476. 

N.Y.—^Kearney v. City of Elmira, 266 
N.Y.S. 81, 238 App.Div. 678. 

75. U.S.—Mills Novelty Co. v. Bo¬ 
lan, D.C.N.Y., 3 F.Supp. 968, af¬ 
firmed, C.C.A., Mills Novelty Co. v. 
O'Ryan, 68 P.2d 1009. certiorari 
granted O'Ryan v. Mills Novelty 
Co., 64 S.Ct. 629, 292 U.S. 616, 78 
L.Ed. 1474, reversed on other 
grounds 54 S.Ct. 779, 292 U.S. 609, 
78 L.Ed. 1469. 

76. IIL—People V, One I'inball Ma¬ 
chine, 44 N.B.2d 950, 316 IlI.App. 
161. 

77. Tex—Callison v. State, Civ.App,, 
146 S.W.2d 468. 

Unassembled devices in warehouse 

Unassembled parts of punchhoards 
locked in defendant's warehouse were 
not being “exhibited” or “used" for 
gaming, and were not subject to con¬ 
fiscation under statute authorizing 
condemnation of gaming devices, not¬ 
withstanding materials could be used 
for no other purpose than gambling. 
—Callison V. State, supra. 

78. Iowa.—State v. Doe, 290 N.W. 
518. 227 Iowa 1215. 

PruLchboards and slot machines 

being specifically named as “gam¬ 
bling devices" in statutes, when 
seized under valid search warrant, 
are subject to forfeiture unless per¬ 
son named in information or claiming 
any interest in devices shows cause 
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thorizing- the seizure and forfeiture of “any gam¬ 
ing table, device or apparatus” have been construed 
as referring to the same articles or devices as are 
condemned in other statutes providing for convic¬ 
tion of persons as gamblers where they use such im¬ 
plements for gambling purposes, and only to such 
articles or implements^® 

Effect of license. The due licensing of a ma¬ 
chine under applicable statutes may preclude it from 
being an outlaw gambling machine subject to sum¬ 
mary confiscation;®® but the mere licensing of ma-. 
chines by a state tax commission does not neces¬ 
sarily render them so far lawful as to be beyond 
reach of forfeiture statutes directed against gam¬ 
bling devices,®^ and the fact that similar machines 
have been licensed by another city within the same 
state does not necessarily show that the machines 
in controversy are legal and should not be de¬ 
stroyed.®® Statutes which provide for the licensing 
of coin-operated machines or devices operated for 


amusement which do not dispense any form of prize 
or award indicate a legislative intent to legalize the 
operation of such machines as long as they are not 
used for gambling, and preclude their forfeiture un¬ 
der earlier statutes condemning machines used for 
games of chance, and the fact that the machine so 
licensed includes an element of chance which would 
permit persons to lay wagers on the outcome does 
not subject it to seizure and destruction.®® 

Property in gambling house. Under a provision 
of a statute authorizing confiscation of money and 
property used for gambling purposes in a gambling 
house, money and property found in a place not be¬ 
ing so used is not subject to confiscation.®^ 

Property used in conjunction with gambling op-- 
orations. Lawful property put to an unlawful use 
in connection with gambling devices is ordinarily 
not subject to seizure and confiscation as a gam¬ 
bling device,®® but may become so where it forms 


why they should not be so forfeited. 
—State V. Doe, supra. 

Candy-vemdiiLfir maohlnes, which, If 
player was lucKy, would pay out to¬ 
kens which could be used to play the 
machine agraln for amusement but 
not for candy, were slot machines, 
and the manufacturer of the ma¬ 
chines was not entitled to enjoin city 
officials from confiscatingr them as 
'‘slot maxjhines or similar mechanical 
devices” forbidden by state statutes. 
—O. D. Jennings & Co. v. Maestri, C. 
C.A.Lia., 97 F.2d 679, affirming, D.C., 
22 F.Supp. 980. 

QaestloB. maohiiLe 

An electric coin-operated machine 
in which player deposits five cents, 
whereupon printed Questions appear 
which player is reauired to answer 
within a specified number of seconds 
by pressing one of several keys des¬ 
ignating the alternative answers, 
one of which is correct, and if the 
answer given is correct player is au¬ 
tomatically awarded a cash prize, is 
not a “slot machine,” within prohibi¬ 
tory statute, in view of maxim “nos- 
citur a soclis,” but is a machine by 
which a game may be played or a 
form of diversion had within the 
authorization of another statute.— 
House V. Sisson, 199 So. 777, 190 
Miss. 276, 132 A.L..R. 998. 

T9. Pa.—^In re Teletype Mach. No. 

33335, 191 A. 210, 126 Pa.Super. 

633. 

Teletype snachine 

“Teletype*' machine which simply 
received information enabling gam¬ 
blers to ascertain results of horse 
racing events on which they had 
wagered was held not subject to 
seizure under statutes as a “gaming 
device or apparatus,” since statutory 
expression is restricted to devices. 


apparatus, etc., as are used and em¬ 
ployed for gambling in the sense that 
in using them, money is wagered, 
won, or lost as a direct result of 
their employment or operation.—In 
re Teletype Mach. No. 33335, supra. 

BO. Pla.—Bill Prey, Inc. v. State ex 

rel. Taylor, 173 So. 812, 127 Pla. 

671. 

Collateral attack on issuanoe of li¬ 
cense 

Slot machines which had been duly 
licensed under statute by comptrol¬ 
ler and on which license tax had been 
paid were held not subject to sum¬ 
mary seizure, confiscation, or abate¬ 
ment as nuisance, in absence of 
showing that issuance of license 
was palpably wrong or fraudulent, 
since decision of comptroller as to 
legality of machines and as to which 
type of license they required was 
not subject to collateral attack.— 
Bill Frey, Inc, v. State ex reL Taylor, 
supra. 

81. S.C.—^Alexander v. Martin, 6 S.B. 

2d 20, 192 S.C. 176. 

Gambling machines not rendered law¬ 
ful by license 

Where electrical and mechanical 
machines were so constructed that 
player received same number of balls 
for each coin deposited but he might 
or might not make the same score 
for each coin's worth of balls played 
and contingent on score recorded by 
a player free games were awarded, 
the licensing of the machines by the 
state tax commission could not make 
lawful machines out of the gambling 
devices and the payment of license 
did not authorize the operation of 
the machines.—Alexander v. Martin, 
supra. 

82. Colo.—Approximately Fifty-Nine 
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Gambling Devices v. People ex rel 
Burke, 130 P.2d 920. 

83. Pla.—Stoutamire v. Pratt, 5 So, 
2d 248. 

84. Tex.—^Davis v. State, Civ.App., 
165 S.W.2d 767. 

“Gaming house” defined 

The term “gaming house" as used 
in statute authorizing officers to ar¬ 
rest all persons found in a gaming 
house and to take possession of any 
gambling paraphemalia, device, or 
equipment, is a building, place, or 
room kept for use as a place to gam¬ 
ble with cards, or to keep or ex¬ 
hibit for the purpose of gaming, any 
bank, table, alley, machine, wheel, 
or device.—^Davis v. State, supra. 

85. Pla.—^Hagerty v. Coleman, 182 
So. 776, 133 Pla. 363. 

Diamond ring found in a safe 
with gambling paraphernalia, sufih 
as cards, chips, and dice, was not a 
device. Implement, or apparatus for 
gambling within the meaning of stat¬ 
ute authorizing seizure and destruc¬ 
tion of such instruments.—^People v. 
Mettlemen, 281 N.Y.S. 474, 155 Misc. 
761. 

Sound equipment used in connec¬ 
tion with gambling is not subject to 
confiscation as a gambling device.— 
Commonwealth v. Craig, 20 WaslLCo., 
Pa, 177. 

Tdephones 

As respects right of seizure, the 
furnishing of telephone facilities to 
those engaged in maintaining a gam¬ 
bling house is not unlawful, nor can 
the furnishing of telephone facilities 
with knowledge that such facilities 
will be used for gambling purposes 
be construed as aiding In mainte¬ 
nance of a gambling house by third 
person who has no connection with 
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c. Money 

Ordinarily money is not In itself an Instrument of 
gamblingi but is merely the stake for which men gamble; 
and as a general rule money Is not subject to confiscation 
or destruction as a gambling device but should be re¬ 
turned to the owner. There are circumstances, however, 
under which money may be treated as a gambling device 
subject to confiscation, as where it becomes an integral 
part of the gambling operation, as in the case of money 
found within a gambling device on seizure or otherwise 
earmarked as part of the gambling instrumentality. 

Money is not ordinarily itself an instrument of 
gambling* or subject to seizure and confiscation as 
such an instrument,but is generally the stake for 
which man gamble and therefore not subject to con¬ 
fiscation as a gambling device,although under 
some circumstances money may itself be used as a 
gambling device, as where men gamble on the toss 
of a coin,89 and money may become subject to sei¬ 
zure along with regular gambling apparatus where 
it has become an integral part of the illegal gam¬ 
bling operation.99 

Where the money is not found in a gambling de¬ 
vice but was used per se in connection with gam¬ 


bling operations, it has been held that such money 
after seizure is earmarked and segregated, and be¬ 
comes contraband as in itself a gambling device 
which may not be recovered by the person from 
whom it was taken.9l Other authorities, however, 
have taken the view that such money is not a de¬ 
vice used for gambling within the meaning of the 
gambling statutes so as to be subject to confisca¬ 
tion,® ^ or that provisions of an administrative code 
prescribing the duties of a municipal police prop¬ 
erty clerk and providing for the confiscation of 
property stolen or embezzled and the turning over 
of such property to a police pension fund do not 
apply to money received in gambling, and that as 
between the convicted gambler and the police prop¬ 
erty clerk the former is entitled to the return of the 
money used in gambling operations.®^ Under pen¬ 
al law provisions for forfeiture of money bet on 
horse races, it has been held that money so used 
may be confiscated after due determination of its 
use for that purpose.®^ In the absence of proof that 
money found was used or earmarked as gambling 
money, it is not subject to confiscation and should 
be returned to its owner.®® 


contracts for the facilities.—^Hagerty 
V. Coleman. 182 So. 776. 183 Fla. 363. 
86. Pa.—^In re Forfeiture of Person¬ 
al Property, 22 Wash-Co. 61. 

8V. Pa.—^Fairmount Engine Co. v. 
Montgomery County. 5 A.2d 419, 
135 Pa.Super. 367—^Rosen v. Super¬ 
intendent of Police, 181 A, 797, 120 
Pa. Super. 59—Commonwealth v. 
Craig, 20 W€Lsh.Co. 177. 

88. —Fairmount Engine Co. v. 

Montgomery County, 5 A. 2d 419, 
135 Pa.Super, 367—Rosen v. Super¬ 
intendent of Police, 181 A. 797, 120 
Pa. Super. 59. 

89. Pa.—^Fairmount Engine Co. v. 

Montgomery County, 5 A. 2d 419, 
135 Pa.Super. 367—^Rosen v. Su¬ 
perintendent of Police, 181 A, 797, 
120 Pa.Super. 59. 

9a Pa—^Fairmount Engine Co. v. 

Montgomery County, 5 A.2d 419, 
135 Pa Super. 367—^Rosen v. Su¬ 
perintendent of Police, 181 A. 797, 
120 Pa. Super. 59—Commonwealth 
V. Phillips, 43 PaDist. & Co. 641— 
Commonwealth v. Fisher, 22 Pa 

Dist. & Co. 131, 50 Montg.Co. 283— 
Commonwealth v. Phillips, 65 York 
Leg.Rec. 94. 

Contra Commonwealth v. "Wener, 10 
PaDist. & Co. 315. 

Ilhreclaimed from gamhUx&g opezation 
before seisiire 

Where circumstances are such that 
it is clearly apparent that money 
formed an integral part of the ille¬ 
gal gambling operation and, being 
commingled with such other money, 
had not, xxrevious to the seizure, been 
reclaimed and taken back into play¬ 


er's possession, or reduced to the ex¬ 
clusive possession and ownership of 
the winner or owner of the gambling 
device or proprietor of the gambling 
establishment, money may be subject 
to seizure as a ''gambling device.”— 
Fairmount Engine Co. v. Montgom¬ 
ery County, 5 A.2d 419, 135 Pa.Super. 
367. 

91. N.J.—Kenny v. Wachehfeld, 184 
A. 737, 14 N.J.Misc. 322. 

Bookmaker 

Bookmaker could not recover mon¬ 
ey taken from him by police when 
he was arrested, where money con¬ 
sisted of bets on horse races collect¬ 
ed by bookmaker, since money was 
contrabrand as a gambling device.— 
Kenny v. Wachenfeld, supra. 

92. N.T.—^Rader v. Simmons, 35 N. 

T.S.2d 573, 264 App.Div. 415, affirm¬ 
ing 32 N.Y.S.2d 397, 178 Misc. 137, 
appeal granted 32 N.Y.S.2d 1020, 
263 App.Div. 892—Hollerman v. 
Simmons, 32 N.Y.S.2d 244, 177 

Misc. 962, appeal granted 32 N.Y.S. 
2d 1021, 263 App.Div. 891—People 
V. Mettlemen, 281 N.Y.S. 474, 166 
Misc. 761. 

Bight to return of money 

(1) A person conducting a gam¬ 
bling place raided without a search 
warrant by the sheriff, who arrested 
the agent in charge and seized cer¬ 
tain money and other property, was 
entitled, after pleading guilty and 
paying the fine and costs, to an order 
for return of the money, since mere 
possession of the money did not con¬ 
stitute an offense, and it was not 
subject to confiscation as “apparatus 
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suitable to be used for gambling pur¬ 
poses.”—State V. Jacobs, 32 N.B.2d 
574, 66 Ohio App. 161. affirmed 30 N. 
B.2d 432, 137 Ohio St. 363. 

(2) The statute providing that on 
conviction for keeping a gambling 
place, etc,, money found in defend¬ 
ant's possession shall be subject to 
seizure and payment of a judgment 
against him growing out of such 
violation of law, makes such money 
subject to any judgment for fines and 
costs growing out of the violation 
of the gambling statutes, but doe.s 
not authorize the retention of seized 
money to satisfy any Judgments rezi- 
dered under statutes providing for 
civil actions to recover money lost 
at gambling.—State v. Jacobs, supra. 

93. N.Y.—Rader v. Simmons, .36 N. 
Y.S.2d 673, 264 App.l,)lv. 415, af¬ 
firming 32 N.Y.S,2a 397, 178 Misc, 
137, appeal granted 32 N.Y.S.2d 
1020, 263 App.Div. 892, 

94b N.Y.—People v. Sylvester, 19 N. 
Y.S.2d 606. 

95. Pa.—Rosen v. Superintendent of 
Police, 181 A. 797, 120 Pa.Super. 
59—Commonwealth v. Ferrari, 2 
Fay.L.J. 51. 

Money in gambler’s pocket 

Money taken by police from pock¬ 
et of petitioner who was arrested 
for maintaining a gambling house 
and which was not found on a gam¬ 
bling table or apparatus and could 
not be identified as a gambling stake, 
or segregated from petitioner's own 
money obtained from legal sources, 
could not be retained by authorities 
0 X 1 ground that it constituted a "gam- 
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Money deposited in a gambling device is ordina¬ 
rily regarded as so much an integral part thereof 
that such device cannot be carried away without al¬ 
so taking the money therein,^® and, when the cir¬ 
cumstances are such that it is clearly apparent that 
the money forms an integral part of the gambling 
operation, money found in gambling devices, appa¬ 
ratuses, or instrumentalities is subject to seizure 
along with such instrumentalities.®7 xhe money, 
however, is not subject to seizure as money,®® nor 
may it be forfeited or confiscated without statutory 
authority,®® nor may it be destroyed in violation of 
federal laws forbidding the mutilation or destruc¬ 
tion of money.i Plaintiff seeking the return of such 
money must establish his right thereto.® Where the 
owner has been convicted of violation of the gam¬ 
bling laws, money found in the gambling machine 
when seized is subject to confiscation,® and, irre¬ 
spective of the ultimate disposition of the money 
when in the custody of the court, the court’s aid 
may not be invoked by a violator of the gambling 
laws to secure its return.^ On the other hand, it 
has been held that money is intrinsically lawful 
property and that, even though the owner has been 
guilty of a violation of the gambling laws justifying 
seizure and confiscation of his gambling devices, the 
money found therein should nevertheless be re¬ 
turned to its owner as between him and the seiz¬ 
ing officers, who are strangers to the transaction 
and from whom he may recover money removed by 
them from the machine and in their possession.® 
Under some statutes money found in gambling de¬ 
vices at the time of their seizure and used as evi¬ 
dence in the case should, after conviction, be paid 


add it to permanent school fund, as 
agrainst contention that money was 
merely held as evidence and when 
no longer necessary for such pur¬ 
pose it should be returned to owner 
of the devices.—State v. McNlchols, 
supra. 

7- Minn.—State v. Falgren, 223 N. 
W. 455. 176 Minn. 846. 

8. Ariz.—State v. Gambling Bauip- 
ment, 40 P.2d 746, 45 Ariz. 112. 

9. Ariz.—State v. Gambling BQuip- 
ment, supra. 

IOl Ariz.—State v. Fifteen Slot Ma¬ 
chines, 40 P.2d 748, 45 Ariz. 118. 
Const as lacking Jnrisdlotion to da. 
stroy 

Sheriff cannot seize gambling de¬ 
vices or other instruments of crime 
and report them to co-unty attorney 
or superior court so as to confer ju¬ 
risdiction on latter to order their de¬ 
struction, in absence of statutory au¬ 
thorization.—State V. Fifteen Slot 
Machines, supra. 

11. Arlz.-^State v. Fifteen Slot Ma¬ 
chines, supra. 
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bling instrumentality.’*—^Bosen v. Su¬ 
perintendent of Police, 181 A. 797, 
120 Pa.Super. 69. 

98. Idaho.—State v. McNichols. 117 
P.2d 468. 

97. Idaho.—State v. McNichols, su¬ 
pra. 

Pa.—Hosen v. Superintendent of Po¬ 
lice, 181 A. 797, 120 Pa.Super. 59. 
Trespass in removing money with 
machine 

Sheriff carrying away slot ma¬ 
chines as he found them, containing 
money, committed no trespass.—^Dor- 
rell V. Clark, 4 P.2d 712, 90 Mont 
586, 79 AL.R. 1000. 

98. Mont—Dorrell v. Clark, 4 P.2d 
712, 90 Mont 585, 79 A.L..R. 1000. 

99. Fla.—City of Miami v. Miller, 
4 So.2d 369. 

Municipal court without Jurisdiction 
The municipal court of Miami did 
not have authority under city char¬ 
ter and ordinance to declare forfei¬ 
ture to city of money found on gam¬ 
bling implements at time bf raid, 


and used as evidence in prosecution 
in municipal court of Miami for pro¬ 
moting and conducting games of 
chance.—City of Miami v. Miller, su¬ 
pra.. 

1. Mont—^Dorrell v. Clark, 4 P.2d 
712, 90 Mont 585, 79 A.L.R. 1000. 

2. Mont.—^Dorrell v. Clark, supra. 

3. Ohio.—State v. Klozar, App., 46 
N.E.2d 474, 

4. Mont—^Dorrell v. Clark, 4 P.2d 
712, 90 Mont 585, 79 A.L..R. 1000. 

5. Ga.—Chappell v. Stapleton, 198 
S.B. 109, 58 Ga^App. 138. 

6. Idaho.—State v. McNichols, 117 
P.2d 468. 

Fermaueut school fund 

The money found in gambling de¬ 
vices seized in raid on alleged gam¬ 
bling premises and used as evidence 
in the prosecution was an Integral 
part of the devices, and, coming law¬ 
fully into possession of public offi¬ 
cers, it was duty of officers, after 
use of money as evidence, to pay 
money to state treasurer, who on 
receipt thereof was under duty to 


over to the state treasurer for such disposition as 
the law may require,® but the money may not be 
ordered to be paid into a county treasury in the ab¬ 
sence of statutory authorization for such disposi¬ 
tion.*^ 

§ 79. - Disposition of Property Seized 

a. In general 

b. Return of property 

c. Proceedings for confiscation or de¬ 

struction 

a. In General 

In the absence of enabling leglslatlov: neither judicial 
nor executive officers may destroy gambling devices. The 
state, however, has power to order their destruction and 
under most regulatory statutes provision Is made for 
retention of such property pending trial and for Its de¬ 
struction on conviction of the owner. 

It is within the police power of the state to de¬ 
stroy apparatus used for gambling purposes,® and 
the courts have upheld the validity of statutes pro¬ 
viding for its destruction, as discussed supra § 2; 
but neither executive nor judicial officers possess 
the right to destroy such property unless it is ac¬ 
corded by enabling legislation,® and statutes which 
go no further than to impose fine or imprisonment 
for violation of gambling laws will not be con¬ 
strued as authorizing the destruction of gambling 
devices,1® although, even where the statute fails to 
provide for destruction of such property, it may be 
impounded,and, as discussed infra subdivision b of 
this section, the court may refuse to lend its aid to 
the owner seeking its return. 
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unaer most statutes gaming apparatus seized as 
kept and used for gambling should be retained by 
the police authorities as evidence against accused, 
subject to the order of the court or justice trying 
him, 12 and, on the conviction of accused in a proper 
proceeding, the gaming apparatus should be ordered 
destroyed, if it is such as is of no substantial or 
practical use or value except in connection with 
gambling or if the use to which it is customarily 
devoted is gambling,!* even though the actual own¬ 
er of the property did not consent to or know of its 
unlawful use.i^ -Where the proceeding is in rem 
against the property, and not against its owner, the 
question of intent becomes immaterial.!® Under the 
practice in some jurisdictions gambling devices may 
be destroyed, even though defendant is acquitted or 
discharged, but a judicial determination of the char¬ 
acter of the machine should precede its destruc¬ 
tion.!® Where money and other property is seized 
under a statute providing for confiscation of para¬ 
phernalia and equipment found in a gambling house. 


on failure to prove that the place where it wa»i 
found is a gambling house it is erroneous to confis¬ 
cate the money and other property.!*^ 

S<de of property and disposition of proceeds. It 
has been held that, under statutes directing the de¬ 
struction of gambling devices, there is no authority 
for the court to order sale of such devices as junk 
after destruction and the payment of the proceeds 
into the county treasury.!* 

Placing gambling devices on the assessment roll 
for taxation does not nullify their contraband char¬ 
acter so as to enable the owner to restrain their 
destruction.!* 

b. Eetum of Property 

Property seized in connection with aambtlng Is Hot 
subject to return while In the custody of the law for 
use as evidence. After conviction of the owner of such 
property, he will ordinarily be denied return of property 
classified as gambling devices but entitled to return of 
other property used In connection therewith but susceptl- 
ble of prpper and legitimate use, and on an acquittal the 
owner rtrky be entitled to return of all property seized. 


12. Or.—^Enloe v. Lawson, 31 P.2d 
171, 176, 146 Or. 621. citing Cor- 
PUB Juris. 

Pa.—Commonwealth v. Walker, 16 
Pa.Dlst. & Co. 171, 172, quoting 
Corpus JuzlB. 

27 C.J. p 1046 note 67. 

Beteutlou pending' retrial In dsoult 
oourt 

Where appeal from convictions In 
municipal court of possessing gam¬ 
bling devices had been taken to cir¬ 
cuit court and a supersedeas bond 
had been filed, slot machines seized 
should be retkined as evidence until 
after trial in circuit court.—^Bnloe 

V. Lawson, 31 P.2d 171, 146 Or. 621. 

13. Ala.—^McGee v. Stale, 179 So. 
259. 260, 236 Ala. 354, citing Cor¬ 
pus Juris. 

Ariz.—State v. Gambling Equipment, 
40 p.2d 746, 748, 46 Ariz. 112, cit¬ 
ing Corpus Juris. 

Or,—Enloe v. Lawson, 31 P.2d 171, 
175, 176, 146 Or. 621, citing Cor¬ 
pus Juris. 

Pa.—Commonwealth v. Kaiser. 80 Pa. 
Super. 26, 29, citing Corpus Juris— 
Commonwealth v. Smith, 29 Pa, 
List & Co. 368, 45 Xjanc.L.Rev. 461, 
61 York Leg.Rec. 11, 

W. Vsl —^Bambria v. Bachmann, 118 
S.B. 336, 93 W.Va. 463. 

27 aJ. P 1046 note 60. 

l>uty of destruction 

(1) Under Louisiana statute pro¬ 
viding that all state olllcers were 
authorized, empowered, and com¬ 
pelled to confiscate and immediately 
destroy all gambling devices kno^^ 
as slot machines that might come to 
their attention or that they might 


find in operation, law-enforcing of¬ 
ficers, according to Louisiana law, 
have both the right and the duty to 
seize and confiscate slot machines, 
and their destruction is mandatory 
under the statute.—O. D. Jennings & 
Co. v. Maestri, C.C.A.La.. 97 P.2d 679, 
affirming, D.C., 22 P.Supp. 980. 

(2) The statute providing that it 
shall be duty of the court, after 
disposition of prosecution for keeping 
slot machines, to cause immediate 
destruction of machine, whether de¬ 
fendant is acquitted, convicted, or 
fails to appear, is mandatory.—Peo¬ 
ple V. Traver, 11 N.Y.S.2d 688, 171 
Mlsc. 63. 

Couvlotlou on ludlotmeiil; charging 
setUxig up of gambling device 
Gambling devices having been 
seized by a sheriff under authority of 
Cr.Code § 59. Pa.St.l920 § 7901, It 
was proper for the court to direct 
their destruction on finding that they 
"were employed for the purpo.se of 
unlawful gaming and are adaptable 
to no lawful use." It is immaterial 
in such case that the owner wa.s not 
convicted on an indictment charging 
him with setting up gambling de¬ 
vices.—Commonwealth v. Kaiser, 80 
Pa.Super, 26. 

ICethod of securing possession of de¬ 
vice 

Authority to destroy gambling de¬ 
vices is contained in Cr.Code, § 60, 
Pa.St.1920. S 7902. and the particular 
method employed in getting the de¬ 
vice is not important.—Common¬ 
wealth V. Kaiser, supra. 

14. Or.—^Bnloe v. Lawson, 31 P.2d 
171, 175, 146 Or. 621. citing Corpus 
Juris. 

R.L—State v. Certain Gambling In¬ 
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struments and Apparatus of Sam¬ 
uel O. Paul. 128 A. 12. 13. 46 R.I. 
347, 38 A.L.R, 71, citing Corpus 
Juris. 

27 C.J. P 1046 note 61. 

15. R.I.—State v. Certain Gambling 
Instruments and .\ppartttUH of 
Samuel O. Paul. 128 A. 12. 46 R.I. 
347, 38 A.L.R. 71. 

16. N.Y.—In re Mapakarakes, 8 N.Y. 
S.2d 326, 169 Misc. 766. 

Court’s duty to determine oharaoter 
of machine 

After acquittal of defendant in 
prosecution for keeping slot ma¬ 
chines, trial court had duty to de¬ 
termine character of machine which 
had been brought before court and 
was required to determine whether or 
not machine violated statute without 
being rest rioted to narrow language 
of "gambling device" of statute prior 
to amendment.—People v. Traver, 11 
N.Y.S.2d 688, 171 Ml«c. 63. 
Betermlnation as to uss prsrequtsite 
to destruction 

Where magistrate dlKcharged own¬ 
er arrested for violation of statute 
prohibiting slot machines, whether 
pin ball machine nelzed by arresting 
officer would be destroyed required 
determination as to whether it was 
being used as a gambling machine 
and, if so, then it should destroyed. 
—^In re Mapakarakes, 8 N.Y.S.2d 826, 
169 Misc. 766. 

17. Tex.—Davis v. State. Civ.App., 
166 S.W.2d 767. 

18. Minn.—State v. Ealgrea, 223 N. 
W. 466, 176 Minn. 346. 

19. Or.—^Enloe v. Lawson, 31 P.3d 
171, 146 Or. 62L 
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Under most statutes gaming apparatus seized as 
kept and used for gambling should be retained by 
the police authorities as evidence against accused, 
subject to the order of the court or justice trying 
him, and, on the conviction of accused in a proper 
proceeding, the gaming apparatus should be ordered 
destroyed, if it is such as is of no substantial or 
practical use or value except in connection with 
gambling or if the use to which it is customarily 
devoted is gambling,!^ even though the actual own¬ 
er of the property did not consent to or know of its 
unlawful use.i^ "Where the proceeding is in rem 
against the property, and not against its owner, the 
question of intent becomes immaterial.15 Under the 
practice in some jurisdictions gambling devices may 
be destroyed, even though defendant is acquitted or 
discharged, but a judicial determination of the char¬ 
acter of the machine should precede its destruc¬ 
tion.!® Where money and other property is seized 
under a statute providing for confiscation of para¬ 
phernalia and equipment found in a gambling house. 


on failure to prove that the place where it wa« 
found is a gambling house it is erroneous to confis¬ 
cate the money and other property.!*^ 

S-ale of property and disposition of proceeds. It 
has been held that, under statutes directing the de¬ 
struction of gambling devices, there is no authority 
for the court to order sale of such devices as junk 
after destruction and the payment of the proceeds 
into the county treasury.!® 

Placing gambling devices on the assessment roll 
for taxation does not nullify their contraband char¬ 
acter so as to enable the owner to restrain their 
destruction.!® 

b. Betnm of Property 

Property seized In connection with gambling is not 
subject to return while in the custody of the law for 
use as evidence. After conviction of the owner of such 
property, he will ordinarily be denied return of property 
classified as gambling devices but entitled to return of 
other property used in connection therewith but suscepti¬ 
ble of prpper and legitimate use, and on an acquittal the 
owner ifray be entitled to return of all property seized. 


12. Or.—Enloe v. Ijawson, 31 P.2d| 
171, 176, 146 Or. 621, citing Cor- 
piu Juris. 

Pa.—Commonwealth v. Walker, 16 
Pa.Dist. & Co, 171, 172, quoting 
Corpus Juris. 

27 C.J. p 1046 note 67. 

3Ketentlo]i. peadljig retrial in. rircuit 
oonrt 

Where appeal from convictions in 
municipal court of possessing gam¬ 
bling devices had been taken to cir¬ 
cuit court and a supersedeas bond 
had been filed, slot machines seized 
should be retkined as evidence until 
after trial in circuit court.—Enloe 

V. Lawson. 31 P.2d 171, 146 Or. 621. 

13. Ala.—^McGee v. State, 179 So. 
259, 260, 285 Ala. 354, citing Cor- 
pQs Juris. 

Arlz.—State v. Gambling Equipment, 
40 P.2d 746, 748, 46 Ariz. 112, cit¬ 
ing Corpus Juris. 

Or.—Enloe v. Lawson, 31 P.2d 171, 
175, 176, 146 Or. 621, citing Cor¬ 
pus Juris. 

Pa.—Commonwealth v. Kaiser, 80 Pa. 
Super. 26, 29, citing Corpus Juris— 
Commonwealth v. Smith, 29 Pa. 
List. & Co. 368, 45 Lanc.L.Rev. 461, 
61 York Leg.Rec. 11. 

W. Va.—Bambria v. Bachmann, 118 
S.E. 836, 93 W.Va. 468. 

27 C.J. p 1046 note 60. 

Buty of destructiou 

(1) Under Louisiana statute pro¬ 
viding that all state olheers were 
authorized, empowered, and com¬ 
pelled to confiscate and immediately 
destroy all gambling devices know 
as slot machines that might come to 
their attention or that they might 


find in operation, law-enforcing of¬ 
ficers, according to Louisiana law, 
have both the right and the duty to 
seize and confiscate slot machines, 
and their destruction is mandatory 
under the statute.—O. B. Jennings & 
Co. V. Maestri. C.C.A.Le.. 97 P.2d 679, 
affirming, D,C., 22 P.Supp. 980. 

(2) The statute providing that It 
shall be duty of the court, after 
disposition of prosecution for keeping 
slot machines, to cause immediate 
destruction of machine, whether de¬ 
fendant is acquitted, convicted, or 
fails to appear, is mandatory.—Peo¬ 
ple V. Traver, 11 N.Y.S.2d 588, 171 
Misc. 63. I 

CouvlctlozL on. indiotment ohaargl&CT 
setting up of gambling device 
Gambling devices having been 
seized by a sheriff under authority of 
Cr.Code $ 59. Pa.St,1920 § 7901. it 
was proper for the court to direct 
their destruction on finding that they 
‘‘were employed for the purpose of 
unlawful gaming and are adaptable 
to no lawful use.” It is immaterial 
In .such case that the owner was not 
convicted on an indictment charging 
him with setting up gambling de¬ 
vices.—Commonwealth v. Kaiser, 80 
Pa.Super. 26. 

ICethod of seouzing possession of de¬ 
vice 

Authority to destroy gambling de¬ 
vices is contained in Cr.Code, S 60, 
Pa.St.l920, i 7902, and the particular 
method employed in getting the de¬ 
vice is not important.—Common¬ 
wealth V. Kaiser, supra. 

14. Or.—Enloe v. Lawson, 31 P.2d 
171, 175, 146 Or. 621, citing Ooxpns 
Jnxls. 

R.I.—State V. Certain Gambling In¬ 
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strument.s and Apparatus of Sam¬ 
uel O. Paul, 128 A. 12. 13, 46 11.1. 
347, 38 A.L.R. 71, citing Corpus 
Juris. 

27 C.J. p 1046 note 61. 

15. R.L—State v. Certain Gambling 
Instruments and Apparatus of 
Samuel O. Paul, 128 A. 12, 46 11.1. 
347, 38 A.L.R. 71. 

16. K.Y.—In re Mapakarakes, 8 N.T. 
S.2d 826. 169 Misc. 766. 

Court’s duty to determine elmraoter 
of machine 

After acquittal of defendant in 
prosecution for keeping slot ma¬ 
chines, trial court had duty to de¬ 
termine character of machine which 
had been brought before court and 
was required to determine whether or 
not machine violated statute without 
being restricted to narrow language 
of “gambling device** of statute prior 
to amendment.—People v. Traver, 11 
N.Y,S.2d 588, 171 Misc, 53. 
Betermination as to use prerequisite 
to destruction 

Where magistrate discharged own¬ 
er arrested for violation of statute 
prohibiting slot machines, whether 
pin ball machine seized by arresting 
officer would be destroyed required 
determination as to whether it was 
being used as a gambling machine 
and, if so, then it should be destroyed. 
—In re Mapakarakes, 8 N.Y.S.2d 826, 
169 Misc. 766. 

17. Tex.—Davis v. State, Clv.App., 
166 S.W.2d 767. 

16. Minn.—State v. Falgren, 223 N. 
W. 455, 176 Minn. 346. 

19u Or.—'Enloe v, Lawson, 31 P.2d 
171, 146 Or. 621. 
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After seizure of property as gambling devices, 
or the like, and pending trial, it is in custodia legis 
and no action may be maintained for its recovery,^^ 
unless it was improperly seized and retained.2i On 
conviction of accused, property fit only for gambling 
purposes should be impounded or destroyed, as 
shown supra subdivision a of this section, and a 
convicted gambler is not entitled to the return of 
such implements ;22 but he has been held entitled to 
the return of property used in connection with gam- 
bh'ner which is susceptible of other and legitimate 
use,25 

Under some statutes, property seized as a gam¬ 
bling device should be returned to its proper owner 
if the alleged offender is discharged,24 and if the 
property is determined not to be a gambling de¬ 
vice ;25 and it has been held that persons not us¬ 
ing vending machines seized as gambling devices 
are entitled to their return, even though such ma¬ 
chines are convertible into gambling devices.26 In 
the absence of evidence showing that machines 
which might or might not be used for gambling pur¬ 
poses were in fact so used, the owner may be en¬ 
titled to their return.27 Where the court fails to 
make any findings on defendant’s answer that the 
machines seized as gambling paraphernalia or de¬ 
vices arc susceptible of proper and legitimate use, it 
is erroneous for it to refuse to return them,28 and 
in the absence of specific statutory authorization 
for their destruction the court should not order de¬ 
struction of devices seized where the owner has 
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been acquitted of the charge of illegal possession 
of prohibited lottery or gambling devices.28 

Nature of proceeding for return of seized prop- 
erty. Where a magistrate has discharged the own¬ 
er of an alleged gambling device, his right to re¬ 
turn of property seized as such should be deter¬ 
mined by the criminal courts or by an action of re¬ 
plevin, and not on a summary application on affi¬ 
davits for return of the property.^® 

The fact that defendant had a substantial sum 
of money in a room used for illegal betting is sufl&- 
cient to raise the issue of whether or not such mon¬ 
ey was wagered with defendant in violation of law; 
but such issue should be decided only after due trial 
and presentation of evidence, and not on a motion 
for its return, which latter is properly denied.8i 

It has been held that one conducting a gambling 
place through an agent may petition the court for 
return of property seized in such establishment by 
the sheriff acting without a warrant.82 

c. Proceedings for Oonfilscation or Destruction 

Under some statutes provision Is made for Judicial 
proceedings to determine the disposition of property 
seized as a gambling device, and courts of equity may 
have Jurisdiction to enjoin the operation of gambling 
devices and to order their confiscation, in statutory 
proceedings looking to the confiscation or destruction of 
gambling paraphernalia, the usual rules will control In 
respect of pleading, trial, evidence, and the like. 

Courts of equity have been held to have juris¬ 
diction to enjoin the operation of gambling devices 
and to order their confiscation,83 and under stat- 
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20. Or.—^Bnloe v. Lawson, 31 P.2d 
171, 175, 146 Or. 621, citing Cor¬ 
pus grtirls. 

Pa.—Commonwealth v. Walker, 16 
Pa.Dist. & Co. 171, 172, quoting 
Corpus Juris. 

27 C.J. p 1046 note 68. 

21. Or.—^Enloe v. Lawson, 81 P.2d 
171, 175, 146 Or. 621, citing Cor¬ 
pus Juris. 

Pa.—Commonwealth ▼. Walker, 16 
Pa.Dist. & Co. 171, 172, quoting 

Corpus Juris. 

27 C.J. p 1045 note 59. 

22. Ariz.—State v. Gambling Equip¬ 
ment, 40 P.2d 746, 45 Ariz. 112. 

Pa.—Commonwealth ex rel. v. Twen- 
ty-flve Slot Machines, 88 Pittsb. 
Leg.J. 465. 

23. Ariz.—State v. Gambling Equip¬ 
ment, 40 P.2d 746, 45 Ariz. 112, 

Tables and chain 

Convicted gambler was held enti¬ 
tled to return of tables and chairs, 
seized under search warrant in gam¬ 
bling place, they being useful for 
other purposes than gambling.—State 
V. Gambling Equipment, supra. 

24. N.T.—Young v. Sundermaxi, 267 


N.Y.S. 753, 144 Misc. 3, affirmed 
263 N.T.S. 934, 238 App.Div. 817. 
affirmed 189 N.B. 728, 263 N.Y. 623. 
motion denied 191 N.E 616, 264 N. 
T. 469. 

Or,—Enloe v.* Lawson, 81 P.2d 171, 
175, 146 Or. 621, citing Corpus Ju¬ 
ris. 

Pa.—Commonwealth v. AJay, 16 Pa. 

List. & Co. 49. 

27 CJ. p 1046 note 62. 

25. W.Va.—Cambria v. Bachmann, 
118 S.E. 336, 93 W.Va. 463. 

26. N.T,—^Kearney v. City of El¬ 
mira, 266 N.T.S. 81, 238 App.Div. 
678. 

27- Pa.—Commonwealth ex rel. v. 
Twenty-five ' Slot Machines, 88 
Pittsb.Leg.J. 465. 

28. CaL—Chapman v. Aggeler, 119 
P.2d 204, 47 Cal.App.2d 848. 

29. CaL;—Chapman y. Aggeler, su¬ 
pra. 

Vending machines 

The statute authorizing courts to 
order destruction of machines or de¬ 
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vices, possession or control of which 
is penalized by state laws prohibiting 
lotteries or gambling, is Inapplicable 
in action for return of vending ma¬ 
chines, seized by city police depart¬ 
ment, to plaintiff after his acquittal 
on charge of violating city ordinance 
prohibiting possession of lottery de¬ 
vices, in absence of evidence that 
such machines were operated as gam¬ 
bling devices, as bare possession or 
control of slot machines is not pen¬ 
alized by statute.—Chapman v. Ag¬ 
geler, supra. 

30. N.Y.—In re Mapakarakes, 8 N.T. 

S. 2d 826, 169 Misc. 766. 

Replevin of property in custody of 

law generally see Replevin §§ 2S- 
41, also 54 C.J. p 426 note 69-p 436 
note 77. 

31. N.Y.—^People v. Sylvester, 19 N. 

T. S.2d 606. 

32i Ohio.—State v. Jacobs, 32 N.E.2d 
574, 66 Ohio App. 161, affirmed 30 
N.E.2d 432, 137 Ohio St 863. 

33. Ala.—^McGee v. State ex reL Siv- 
ley, 179 So. 259, 285 Ala. 364, fol¬ 
lowed in Caudle v. State ex rel. 
Sivley, 179 So. 260, 235' Ala. 855. 
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utes permitting seizure of gambling devices without 
a warrant, as discussed supra subdivision a of this 
section, the lack of a warrant in a case where the 
circumstances authorize seizure will not deprive a 
trial court of its jurisdiction of a proceeding for 
the destruction of such device.^^ Some statutes con¬ 
template that after the filing of a complaint and the 
issuance and the return of a search warrant an in¬ 
formation shall be filed stating the previous steps 
and asking for destruction of the implements or ap¬ 
paratus that competent evidence tending to show 
the use for which the implements or apparatus is 
kept shall be received and that before decreeing 
forfeiture and condemnation the court shall make a 
finding that the property was unlawfully used or 
was intended to be unlawfully used.^^ The fact that 
one pretending to tell fortunes is subject to im¬ 
prisonment cannot be set up in defense of a vend¬ 
ing machine offering fortune telling slips to lucky 
patrons and sought to be condemned as a gambling 
device.^S 

The fact that the case is tried on an agreed state 
of facts which fails to show that a machine was be¬ 
ing operated as a gambling device will not preclude 
the court in a proceeding to condemn such machine 
from finding that such machine constituted a gam¬ 
bling device within the meaning of statute condemn¬ 
ing such devices and defining the same.39 

Summary proceedings. Under some statutes, the 
court on proper information may issue a warrant or 
order for the summary seizure and destruction of 
apparatus kept and used for gaming purposes, if it 
is of such a character that it can be put to no le- 

34. Ill.—People V. One Pinball Ma¬ 
chine, 44 M-RSd 950, S16 IlhApp. 

161. 

AbsezLoe of owner at time of seizure 

In proceeding: in rem for destruc¬ 
tion, as gambling: devices, of slot ma¬ 
chines seized without warrant, where 
there was evidence that tokens deliv¬ 
ered by one of machines to person 
operating machine were redeemed In 
cash by possessor of such machine, 
fact that owner of machine was not 
present when tokens were so re¬ 
deemed was held immaterial.—Com¬ 
monwealth V. Heiland, 173 A. 759, 113 
Pa.Super. 634. 

Actual adjustment for gambling pur¬ 
poses 

In proceedings in rem for author¬ 
ization to destroy slot machines as 
gambling devices, it was not neces¬ 
sary to establish that each machine, 
which could be adjusted to discharge 
coins as well as tokens, had actually 
been so adjusted or that tokens had 
been redeemed.—^Appeal of Mills Nov¬ 
elty Co.. 175 A. 548, 316 Pa. 449. 


gitimate use and that the law will not recognize it 
as property entitled to its protection under any cir¬ 
cumstances;^® but if they are not of such charac¬ 
ter, they cannot be destroyed without affording the 
owner an opportunity to be heard on the subject of 
their lawful use and to show whether or not they 
are intrinsically useful or valuable for some law¬ 
ful purpose.'^i 

Notice. Even though controlling statutes do not 
in express terms require the giving of notice and 
an opportunity to be heard, the courts require the 
giving of such notice as is reasonable and likely to 
convey information of the facts and proposed pro¬ 
ceedings to the persons in interest.^- Where the 
proceeding for destruction of a gambling device is 
one in rem, notice to the person or agent in pos¬ 
session of the device is sufficient notice to other 
persons who may be the actual owners, and the sei¬ 
zure of such machines and proceedings culminating 
in an order for their destruction affords adequate 
notice to the owner and is binding on him.** 3 

Filing return. In a proceeding in rem for de¬ 
struction of machines seized without warrant as 
gambling devices, the court may in its discretion 
permit the officer’s return of the seizure to be filed 
after the time prescribed by statute. 

Pleadings. The pleadings in a proceeding for 
confiscation of gambling devices should clearly set 
forth the cause of action in compliance with the 
general rulcs.^^ 

Jury trial. As a statutory proceeding for the 
destruction of gambling devices is one in rem, per¬ 
sons interested are not entitled to a jury trijil."*® 

43- Or.—Knloe v. LawHon, 31 P.2d 
171. 146 Or. 621. 

44. Pa.—Commonwealth v, Heiland, 
173 A. 759, 113 I^.Super. 634. 

45. AUeffation. of &niaa&o« hold snf- 
fleient 

In auit to enjoin operation of gam- 
bllnjy device and to order confiscation 
of the device, wherein bill alleji^ed 
that defendant operated device at 
which amall amounts of money were 
hazarded to icaln larKC sumn to he 
determined by chance, aUegafi^m 
gambling device was a “nuisance'* 
was not required to he substantiated 
by averment of additional facts to 
sustain such allegation.—Motlee v. 
State ex rel. Sllvey, 179 So. 259. 2.35 
Ala. 354, followed In Caudle v. State 
ex rel. Sivley, 179 So. 260, 235 Ala. 
355. 

Petition for oondemnatlon of slot 
maohines anstalnad as against gen¬ 
eral demurrer,—Carpenter v. State, 
Tex.Civ.App., 89 S.W^.2d 852. 

46- Colo.—^Kite V. People, 74 P, 386, 
32 Colo. 5. 


35. Mass.—Commonwealth v. Gam¬ 
ing Implements, 119 Mass. 332. 

36. Mass.—Commonwealth v. Cer¬ 
tain Gaming Implemciikts, 5 N.R 
476, 141 Mass. 114. 

27 C.J. p 1046 note 66. 

37. Mass.—Commonwealth v. Gam¬ 
ing Implements, 155 Mass. 165. 

38. N.H.—State v. Mint Vending 
Machine No. 195084, 154 A. 224, 86 
N.H. 22. 

39- Ala.—One Penny Marble Mach. 
V. State, 173 So, 91, 233 Ala. 678. 

40. Ark.--Purth v. State, 78 S.W. 
759. 72 Ark. 161. 

27 O.J. P 1046 note 63. 

41. Ind,—State v. Derry, 85 N.B. 
765, 171 Ind. 18, 131 Am.S.R. 237— 
State V. Robbins, 24 N.E. 978, 124 
Ind. 308. 8 L,.R,A. 438. 

27 C.J. p 1046 note 64. 

42. Mass.—Commonwealth v. Gam¬ 
ing Implements. 119 Mass. 332— 
Atty.-Gen. v. Justices Boston Mu¬ 
nicipal Ct., 103 Mass. 456. 

27 C.J. p 1046 note 68. 
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Evidence. In a proceeding* for the seizure or 
confiscation and destruction of property alleged to 
be subject to seizure and confiscation under the 
gambling statutes, the burden rests on the prosecu¬ 
tion to prove that the property seized constitutes a 
gambling device within the condemnation of the 
statute, and tl^t it was seized under circumstanc¬ 
es justifying an inference that it has been used for 
unlawful gaming.^S Where there has been a verdict 
of acquittal in a previous criminal action against 
the owner’s manager involving the same devices, the 
burden rests on the prosecution, in an action for an 
order to destroy such devices as gambling parapher¬ 
nalia, to go forward with evidence overcoming the 
prima facie evidence of their innocent character af¬ 
forded by the previous acquittal.'*^ Where an own¬ 
er of property seized as gaming equipment inter¬ 
venes in a proceeding for the confiscation thereof, 
his intervening petition is in the nature of a civil 
action, and the burden rests on such owner to prove 
his cause of action as against denial of the alle¬ 
gations of his petition.®^ 

Where defendant admits the seizure of the prop¬ 
erty described in the return, failure to introduce 
such property into evidence in the proceedings to 
condemn it as gambling devices is not erroneous, 
and there is no need to introduce either the inform- 
mation or search warrant, since they constitute a 
part of the record of the case of which the court 
will take judicial notice.^i In a suit to recover ma¬ 
chines seized without a warrant, the introduction of 
testimony inadmissible because secured by an un¬ 
lawful search and seizure will not create a cause of 
action for their return, where evidence outside such 
unlawfully obtained evidence amply sustains the 


conclusion that the machines involved were gaming 
devices and were so operated.®^ 

In an action for destruction of property as gam¬ 
bling devices, the prosecution should prove its case 
by a fair preponderance of the evidence, which is 
sufficient,5 3 and under the general rules governing 
weight and sufficiency of evidence, the evidence in 
particular cases has been held sufficient to show 
that a contrivance or instrumentality fell within the 
condemnation of the statute as a gambling device,5^ 
or that machines or contrivances were gambling de¬ 
vices per se,®® or were used for gaming,®^ or were 
seized under circumstances raising an inference that 
they were so used,57 or to show that money was at 
the time of its seizure being used for gambling pur¬ 
poses and had not then been reclaimed by defend¬ 
ant for his private use,or to show that proceed¬ 
ings relative to the seizure of machines as gambling 
devices were conducted in compliance with govern¬ 
ing statutory requirements.®® The owner’s plea of 
guilty in a proceeding for forfeiture of a vending 
machine as a gambling implement is not evidence 
that the building where such machine was kept was 
resorted to for unlawful gambling.®® 

Collateral attack on judgment. A judgment de¬ 
claring the forfeiture of money under seizure proc¬ 
ess cannot be collaterally impeached in an action of 
revindication.®^ 

Bar of action for damages for seizure. If prob¬ 
able cause existed for the seizure of alleged gam¬ 
bling devices by officers, the court may, on refusal 
to declare a forfeiture of the seized articles, cer¬ 
tify that probable cause for their seizure existed and 
such certificate will bar an action for damages 
against the officers.®® 


47- Pa.—^In re Sutton, 24 A.2d 756, 
148 Pa.Super. 101—Commonwealth 
V. Heiland, 173 A. 759, 118 Pa.Su¬ 
per. 534—Commonwealth v. A Cer¬ 
tain Gambling Device, 24 Erie Co. 
132, 34 Mun.L..R. 82. 

48. Pa.—In re Sutton, 24 A.2d 756, 
143 Pa.Super. 101—Commonwealth 
V. A Certain Gambling Device, 24 
Erie Co. 132, 34 Mun.Li.R. 82. 

49. Colo.—Approximately Fifty-Nine 
Gambling Devices v. People ex rel. 
Burke, 130 P.2d 920. 

50- Ky.—Hickerson v. Common¬ 

wealth, 140 S.W.2d 841, 283 Ky. 81. 

51- Iowa.—State v. Doe, 290 N.W. 
518, 227 Iowa 1216. 

52. Tex.—Moore v. Adams, Civ.App., 
91 S.W.2d 447. 

53. Colo.—^Approximately Fifty-Nine 
Gambling Devices v. People ex reL 
Burke, 130 P.2d 920. 


OixoTunstantial evidence i 

On issue whether devices constitut¬ 
ed gaming devices subject to condem¬ 
nation and destruction, state could 
make out case by circumstantial evi¬ 
dence.—Mills V. Browning, Tex.Civ. 
App., 59 S.W.2d 219. 

54. Ill.—^People V. One Pinball Ma¬ 
chine, 44 N.E.2d 960, 316 IlLApp. 
161. 

Tex.—^Mills V. Browning, Civ.App., 69 
S.W.2d 219. 

65. Pa.—^In re Sutton, 24 A.2d 756, 
148 Pa.Super. 101. 

56. Colo.—^Approximately Fifty-Nine 
Gambling Devices v. People ex rel. 
Burke, 130 P.2d 920. 

Pa.—Commonwealth v. Heiland, 173 
A. 769, 113 Pa.Super. 634. 

57. Pa.—In re Sutton, 24 A.2d 756, 
148 Pa.Super. 101. 

58. Pa.—Commonwealth v. Phillips, 


43 Pa.Dist. & Co. 641—Common¬ 
wealth v. Plotnick, 48 Lanc.D.Rev. 
176—Commonwealth v. Betters, 2 
Fay.D.J. 64, 87 Pittsb.Leg.J. 232— 
Commonwealth v. Ferrari, 2 Fay.L. 
J. 61. 

Presumption that money on de¬ 
fendant’s person was lottery money 

is raised by proof that he was en¬ 
gaged in conducting a lottery.—Com¬ 
monwealth v. Betters, Pa., 2 Pay.Ij.J. 
64, 87 PittshLeg.J. 232. 

59- Tex.—Carpenter v. State, Civ. 
App., 89 S.W.2d 862. 

ea N.H.—State v. Mint Vending 
Machine No. 196084, 164 A. 224, 86 
N.H. 22. 

61. Can.—0*Neil v. Atty.-Gen., 26 
Can.S.C. 122, 1 Can.Cr.Cas. 303. 

27 C.J. p 1046 note 70. 

68. Pa.—Commonwealth v. Snyder, 
16 Pa.Dist. & Co. 662. 
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A. OFFENSES AND RESPONSIBILITY THEREFOR 

1. In General 


§ 80. Origin of Liability 

Qaming in and of itself was not a crime at common 
law, but statutes have made gaming generally or of 
certain kinds an offense. 

Gaming in and of itself, when not so public as to 
constitute a nuisance, was not a crime at common 
law,®3 and is not unlawful per se.^^ However, un¬ 
der statutes in the several states, gaming generally 
or of certain kinds is now an offense.®® 

§ 81. Defenses 

It Is no defense to a prosecution for gaming that 
the bet was withdrawn or that the stake was neither 
lost nor won. 

When a proposition to bet was made and accept¬ 
ed, it is no defense in a prosecution for gaming 
that the bet was afterward withdrawn,®® or that, 
from no cause whatever, the game was not played 
out,®^ or that the stake was neither lost nor won.®® 
The fact that the operations conducted might be 
legal in their inception has been held not to pre¬ 
vent the challenge of their legality where the scheme 


was obviously a sham for the transaction of an un¬ 
lawful act.®® 

The fact that a statute may provide a penalty or 
forfeiture for possession of gambling devices has 
been held not to prevent such possession or control 
from being a misdemeanor, punishable under the 
general provisions for punishment of all misdemean¬ 
ors,'^® but a contrary conclusion has been reached 
under statutes providing an exclusive pcnaltyJi 

Failure of the facts proved to constitute the of¬ 
fense is considered in connection with the elements 
of the different offenses and discussed infra §§ 84- 
111 . 

§ 82. License 

A mere license to conduct a business does not permit 
the conducting of a gambling house. 

The mere license to conduct a place does not au¬ 
thorize gaming thereat,"^2 ^or docs a license to con¬ 
duct “business” permit the conducting of a gam¬ 
bling house.*^® A license to operate a slot machine 
docs not permit the machine to be used for gambling 
purposes,and is not contlusive on the question 


63. Cal.—Monterey Club v. Superior 
Court of Lioa Angeles, 119 P.2d 849, 
48 Cal.App.2d 131. 

N.Y,—People v, Rovolta, 295 N.Y.S. 

102, 162 Miac. 555. 

27 C.J. p 998 notes 39, 40. 

At common law, no gfame In itself 
was unlawful. 

Fla.—Relnmiiler v. State, 111 So. 633. 
93 Fla. 462. 

N.Y.—People v. Erltkson, 13 N.Y.S. 
2d 997, 171 Misc. 937, reversed on 
other grounds 28 N.S.2d 381, 283 
N.Y. 210, reargument denied 28 N. 
B.2d 979, 283 N.Y. 774, 

The early SAgliisdi statutes, as far 
as they prohibited certain games to 
certain classes of persons, appear 
never to have been in force in this 
country.—XT. S, v. Dixon, I>.C., 26 F. 
Cas.No.14.970, 4 Crunch C.C. 107— 
27 C.J. P 999 note 45. 

6A Cal.—Monterey Club v. Superior 
Court of Los Angeles, 119 P.2d 349, 
48 Cal.App.2d 131. 

65. Pla,—Creash v. State, 179 So. 
149, 131 Fla. 111. 

Okl.—Hendricks v. State, 212 P. 380, 
28 OkhCr. IS. 

27 C.J. p 998 note 44. 

Particular games within statutes see 
infra S 86. 


66. Ky.—Montfort v. Common¬ 
wealth, 13 Ky.L. 13$. 

67. AlA—State v. Welch. 7 Port 
463. 

27 C.J. p 1014 note 43. 

66, Ala.—State v. Welch, supra. 

27 C.J. p 1014 notes 44-46. 

69. Mo.—^Wellston Kennel Club v. 
Castelen, 65 S.W.2d 288, 331 Mo. 
798. 

7a Iowa.—State v. Cowen, 3 N.W.2d 
176, followed in State v. Epstoln, 3 
N.W.2d 186 and State v. Wiley, 3 
N.W.2d 186. 

170 provision for penalty or forfei¬ 
ture 

The statute prohibiting possession 
of gambling devices provides for no 
“penalty,” and hence illegal pos¬ 
session of such devices is punisha¬ 
ble as a “misdemeanor” under statute 
providing that, when performance 
of act is prohibited and no penalty 
is imposed, the doing of such act 
is a misdemeanor, even if section of 
original gambling device statute re¬ 
lating to seizure and forfeiture pro¬ 
vided for a penalty, since legislature 
under general search and seizure law 
repealed such section.—State v, Cow¬ 
en, Iowa, 3 N.W,2d 176, followed In 
State v. Epstein, 3 N,W.2d 185 and 
State V. Wiley, 3 N.W,2d 136. ;[ 
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71. N.Y.—Andrews v. Empire City 
Racing A.SH'n, 0 N.y.S.2d 987. 170 
Misc. 338. 

Bookntakixxg at race trade 
After bookmaking statute was 
amended to provide that permitting 
use of premises for bnokmaking pur¬ 
poses would not be vU»lative of book¬ 
making or gaming statutt^s if an ex¬ 
clusive penalty was provided, rae»- 
track owners on whose tracks b<M»k- 
maklng operations were conducted 
were not guilty of violating book- 
making or gaming statutes, where 
a statute wa.s enacted providing an 
exclusive penalty.—Andrews v. Em¬ 
pire City Racing Ass'n, supra. 

78. Colo.—Kou<*les v. People, 173 P. 
400, 64 Oolo. 69.5. 

Qa.—Hopkins v. State. SO S.E. 35t, 
122 Ga. S83, 69 Ia.R.A. 117, 2 Ann. 
Cas. 617. 

73. Wyo,—lAittleton v. Hurgess, 82 
P. 864, 14 Wyo. 173, 2 JURA..N.S., 
631. 

74. Oa.—OdeH v. Atlanta, 26 S.B. 
173. 97 Ga. 670—Bredosky v. State, 
8 S.E.2d 412, 62 OfiuApp. 387. 

N.C.—Stats v, Calcutt, 15 S.E.2d 9, 
219 N.C. 645—^Hinkls v. Scott, 191 
S.E. 612. 211 N.C. 680—State v. 
May, 125 aE. 9, 188 N.C 470. 
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whether or not the machine constitutes a gambling 

device.'^S 

While the imposition of a tax or the licensing of 
a gambling game, machine, or device has been held 
not to furnish a defense or justification against 
criminal prosecution,it has also been held that 
when particular games or forms of gaming are li¬ 
censed by the legislature,'^'^ qj- a municipality 
having power to grant such a license,'^* such license 
is a good defense against criminal prosecution; but 
an unauthorized license affords no protection.*^9 
The license must cover the particular game or de¬ 
vice,80 and the tax must have been paid and the 
license obtained.8l The subsequent payment of the 
license fee does not legalize prior acts,82 even 
though on pa 3 rment an antedated license is re- 
ceived.83 Where a license is necessary to render the 
act legal, a previous refusal to grant the license is 
not a defense to the act done without such license.84 

§ 83. Persons Liable 
a. In general 


b. Accessaries and accomplices 

a. In General 

The llabilKy of particular persons to prosecution for 
ganning depends on the provisions of the various stat¬ 
utes on the subject, and ordinarily the keepers, ex¬ 
hibitors, and operators of gaming houses and devices 
arvd their servants, employees, or agents are llabie. 

The liability of particular persons to prosecution 
for gaming depends on the provisions of the vari¬ 
ous statutes on the subject.85 Persons who piay a 
game on which money is bet or vragered by third 
persons, but who do not themselves, either directly 
or indirectly, bet or wager money on the game so 
played, are not guilty of gaming^® unless the case 
comes within a statute prohibiting the playing of 
games in certain places without reference to bet¬ 
ting discussed infra § 88; but all such persons are 
guilty under a statute against encouraging or pro¬ 
moting gaming although they do not bet or wager ;87 
and under such statute one who pays admission to 
see an illegal game has been held guilty.88’ One 


asachlaes ^ot proMbitcd by law*’ 

The imposition of a license tax for 
the operation of devices for play or 
the distribution of prizes or tokens, 
being: in terms limited to such ma¬ 
chines as are ‘‘not prohibited by 
law,** afforded no protection for the 
keeping: of a device for hazardingr 
of money, within statute making: It 
a misdemeanor for any person, by 
himself or another, to keep, main¬ 
tain, employ, or carry on any lottery 
or other scheme or device for haz¬ 
arding: of money or valuable things. 
—^IDlder v. Camp, 18 S.E!.2d 622, 193 
Oa. 820. 

Oambllngr statute aot repealed 

Statute Imposing tax on all coin 
vending machines including marble 
machines has been held not to have 
impliedly repealed statute making il¬ 
legal the maintenance of gaming ta¬ 
bles exhibited for purpose of gaming, 
in view of provision of statute that 
nothing therein should be construed 
to legalize any coin operated vend¬ 
ing machine.—^Roberts v. Gossett, 
•Tex,Civ.App., 88 S.W.2d 607. 

juvooatiou of license implied 

The act prohibiting possession or 
use of slot or pinball machines in 
which element of chance enters into 
result reached did not fail to re¬ 
voke licenses outstanding at time of 
passage of act because of absence 
-of express revocation, where act 
made it unlawful for any person 
without exception of those having 
unexpired licenses to have in his pos¬ 
session after a specified date such 
machines, there was no saving clause 
and legislature could not have mong^ 
4 ilearly expressed intention to revoke 


except by use of express words.— 
Sowma V. Parker, 22 A.2d 513, 112 
Vt 241. 

Keoesslty of Mvemue immaterial 

That revenue supplied by way of 
taxes on marble machines was bad¬ 
ly needed by state wa* lield insuffi¬ 
cient to Justify court in holding mar¬ 
ble machines legal where statutes 
made keeping or exhibiting of gaming 
machines for purposes of gaming il¬ 
legal.—^Adams V. Antonio, Tex.Civ. 
App., 88 S.W.2d 503, error refused. 
Statute eoastrued 

The word “vend” within a statute 
excluding a machine from being li¬ 
censed on which varying scores and 
tallies or combinations of symbols 
caused machine to vend automatical¬ 
ly any thing of value which might 
be used in the further operation of 
such device, or for which no cash 
value is received, is the equivalent 
of the word “give” or any similar 
word which would mean to provide 
player with additional plays or free 
plays upon making certain scores.— 
State V. Abbptt, 11 S.EI.2d 639, 218 
N.C. 470, followed in State v. Brown, 
11 S.BI.2d 645, 218 N.C. 480, State v. 
Rogers, 11 S.B.2d 646, 218 N.C. 481, 
State V. Moseley, 11 S.E.2d 646, 218 
N.C. 481, State v. Davis, 11 S.B.2d 
646, 218 N.C. 482 and State v. Mills, 
11 S.B.2d 547, 218 N.C. 482. 

76. N.J.—Hunter v. Mayor and 
Council of Teaneck Tp., 24 A.2d 
653, 128 N.J.Daw 164. 

76. Ala.—Casmus v. Lee, 183 So. 186, 
236 Ala 396, 118 A.L.R. 822. 
p;daho.—^Pepple v. Headrick, 128 P.2d 


Pa—Commonwealth v. Leslie, 28 Pa 
Dist. & Co. 391, 48 Dauph.Co. 167. 
Tex.—^Martin v. State, Cr., 162 S.W. 
2d 722. 

Xuvitiag or soliciting visit 

In prosecution for prevailing on a 
person to visit gambling place, that 
defendant was operating gambling 
club under license from city did not 
better his position.—People v. Phil- 
bin, CaLSuper., 123 P.2d 169. 

77. Fla—Overby v. State, 18 Fla 
178. 

27 C.J. p 1014 note 49. 

78. IlL—^Berry v. People, 36 Ill. 423. 
79- Ark.—Goetler v. State, 46 Ark. 

464. 

27 C.J. p 1014 note 51. 

8a Ala—^Rodgers v. State, 26 Ala 
76. 

27 C.J. p 1016 note 52. 

81. CaL—^People v. Raynes, 3 Cal. 
366. 

Fla-!—^Eteizen v. State, *18 Fla 184. 

82. Mont.—State v. Raymond, 29 P. 
732, 12 Mont. 226. 

83. Mont.—State v. Raymond, supra 

84. Md.—^Montgomery County Agri¬ 
cultural Soc. V. State, 101 A. 189, 
130 Md. 474. 

85. Wia—Shinners v. State ex reL 
Laacke, 261 N.W. 880, 219 Wia 23. 

27 C.J. p 1016 note 69. 

86. Ky.—Commonwealth v. Davis, 
102 S.W. 327, 31 Ky.L. 405. 

27 C.J. p 1016 note 60. 

87. Tenn.—Smith v. State, 6 
Humphr. 168. 

27 aJ. p 1016 note 62. 

88. Tenn.—JCohnson v. State, 4 Sneed 
614. 
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may be guilty of gaming if he bets on the result of 
a game, even though he is not a player. 

While a mere player, as well as the opera¬ 
tor, is included within the prohibitions of some 
gaming statutes,under other statutes mere play¬ 
ers^ ^ or spectators^ 2 having no interest in a gaming 
table or other devices are not liable, notwithstand¬ 
ing they afford a momentary or occasional assist¬ 
ance to the proprietor 3 ordinarily it must appear 
that defendant had some interest in the premises, 
buildings, room, or place in which the games were 
played.9^ It has been decided that under certain 
statutes against permitting or conducting gaming, 
or keeping gaming houses or exhibiting or operat¬ 
ing gaming tables or devices, both the keepers, ex¬ 
hibitors, or operators thereof,®^ and their servants, 
employees, or agents,^® are liable, and it is not nec¬ 
essary to show that they played any of the games^*^ 


or had any financial interest or share in the prof¬ 
its.®^ Also, under such statutes, one who receives 
or shares in the profits of such house, table, or de¬ 
vice is guilty as well as the person who actually runs 
the house or operates the table or device,and 
some statutes expressly subject to punishment not 
only the person who keeps or exhibits the table but 
also any person who is ‘‘interested or concerned,” 
or “concerned in interest,” in the keeping or ex¬ 
hibiting thereof.^ 

Corporations and clubs. A corporation may be 
prosecuted and fined under some statutes- for keep¬ 
ing a common gaming house or for permitting gam¬ 
ing on its premises,^ and officers of a corporation in 
charge of the premises of the corporation have been 
held criminally liable^ for keeping gaming houses 
and for permitting gaming.® 

It has been held that, although under a statute 


89. Ga.—^Parmer v. State, 16 S.B. 
937, 91 Ga. 152. 

27 C.J. p 1015 note 64. 

90. N.T.—^People on Complaint of 
Dunn V. Crawford, 26 N.Y.S.2d 269. 

Policy 

N.Y.—^People on Complaint of Dunn 
V. Crawford, supra, dlstingruishinsr 
People V. Bevolta, 205 N.Y.S. 102, 
162 Misc. 555. 

91. Ky.—^Dills v. Commonwealth, 154 
S.W.2d 648. 287 Ky. 682. 

Necessity for control or management 
generally see infra § 99. 

99. Ky.—^Vowells v. Commonwealth, 
83 Ky. 193—Commonwealth v. 

Bums, 4 J.J.Marsh. 177. 

27 aJ. P 1015 note 68. 

93. Ky.—Vowells v. Commonwealth, 
83 Ky. 193. 

27 C.J. p 1015 note 69. 

94. Tex.—^Lewis v. State, 124 S.W. 

2d 121, 136 Tex.Cr. 105. j 

95. Ala.—Smith v. State, 196 So. 132, 
29 Ala.App, 302, certiorari denied 
196 So. 133, 239 Ala. 579. 

Mo.—State V. Williams, 273 S.W. 
1069. 

Pa.—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super. 485—Com¬ 
monwealth V. Carr, 10 A.2d 133, 137 
Pa Super. 546. 

27 C.J. p 1015 note 70. 

96. Ark.-Shelby v. State. 113 S.W, 
2d 111, 195 Ark. 596. 

D.C.—Donald v. U. S., 102 P.2d 618, 
70 App.D.C. 14. 

Fla—Miller v. State, 180 So. 16, 131 
Fla 398, denying rehearing 177 So. 
204, 129 Fla 831. 

Pa—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super. 485—Com¬ 
monwealth V. Carr, 10 A.2d 133, 137 
PaSuper. 646—Commonwealth v. 
McClurg, 29 Dol.Co. 381, affirmed 
16 A.2d 149, 142 Pa.Supcr. 305. 


Wyo.—Middleton v. State. 256 P. 786, 
36 Wyo. 356. 

27 C.J. p 1016 note 71. 

97. Ark.—^Turner v. State. 239 S.W. 
373, 183 Ark. 40. 

Fla—Creash v. State, 179 So. 149, 131 
Fla 111. 

Mo.—State v. Williams, 273 S.W. 
1069. 

N.J.—State V. Berger, 17 A.2d 167, 
126 N.J.Law 39. 

Wash.—State v. Smiley, 9 P.2d 370, 
167 Wash. 342, 

98. Mo.—State v, Williams, 273 S.W. 
1069. 

99. Wash.—State v, Manolis, 221 P. 
326, 127 Wash. 697. 

27 C.J, p 1016 note 72. 

The word "individ-oal” as used in 
statute making It a misdemeanor for 
any corporation, firm, or Individual to 
keep a gambling establishment doe.«» 
not mean a mere paid employee but 
covers case of an individual who 
maintains a gambling house and the 
word is used for purpose of making 
It clear that the statute covers every 
proprietor of a gambling establish¬ 
ment whether proprietor is a corpo¬ 
ration, firm, or individual,—People v. 
Pack, 39 N.Y.S.2d 302. I 

1. Ala.—Bibb v. State, 4 So. 275. 
84 Ala. 13. 

27 C.J. p 1016 note 73. 

2. Ky.—Commonwealth v. Pulaski 
County Agricultural & Mechanical 
Assoc., 17 S.W, 442, 02 Ky. 197, 13 
Ky.L. 468. 

ClassiiLoatlon. relating to individuals 
Classification of “persons engaged 
in business of receiving deposits of 
money for safekeeping," as used in 
statute regarding unlawful stock 
speculations by such persons, relates 
only to individuals engaged in that 
business as distinguished from corpo¬ 
rations organized under state bank-< 
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ing act.—Shinners v. State ex rel. 
Laacke, 261 N.W. 880, 219 Wi.s. 23. 

3. Ky.—Louisville & N. Tl. Co. v. 
Commonwealth, 66 S.W. 505, 112 
Ky. 635, 23 Ky.lj. 1900. 

27 C.J. p 1016 notes 75. 76, 

4. Ga—Coohrnn v. State, 29 S.E. 
438, 102 Ga. 631. 

Stock speculations 
Banking corporation and not In¬ 
dividual director thfreof engages in 
business of receiving d<.*poslts of 
money for safe-keeping, within stat¬ 
ute dealing with stock speculat ions 
by one engaged in such buHine».s, and 
director of bank wna held not an 
“officer of bank" so as to bt‘ liable 
for violation of statute prohibiting 
“any officer or employee of any bank" 
from engaging in stock speculations 
where other sections of statute re¬ 
garding offenses by officers of bank 
used “director" In defining class 
which should be guilty of offense, 
and the court could not. in constru¬ 
ing section dealing with unlawful 
stock speculations which omllled “di¬ 
rector," presume that legislature in¬ 
tended to include director as officer 
of bank.—Shinners v. State ex rel. 
Iwaacke, 261 N.W. 880, 219 Wls. 23. 

5. Ky.—I^ancaster Hotel Co. v. Com¬ 
monwealth, 149 S.W, 942, 149 Ky. 
443. 

27 C.jr. p 1016 notes 78. 79, 

Maoagoty steward* and hostess 

W here mem be rsh 1 p corpora t Ion 
maintained social club where only 
members were permitted to play canl 
games for stakes but regardless of 
who won or lost all were required 
to pay fixed charges for cards and 
clubhouse charges varying as to 
stakes played for by the club mem¬ 
bers, the club*8 manager, steward, 
and hostess who received fixed sal¬ 
aries, and were subject to direction 
of the corporate board were not 
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prohibiting the keeping of gaming devices a clttb 
may keep tables, cards, and chips for playing for 
amusement only, a member knowingly permitting, 
assisting, or advising others in playing for money 
with the club’s paraphernalia is guilty of violating 
the statute,® and the manager of a club with whom 
bets were placed has been held within a gaming 
statute.^ 

A broker who merely acts as such for two par¬ 
ties, one a buyer and the other a seller, without 
having any pecuniary interest in the transaction 
beyond his fixed commission, and without any guilty 
knowledge on his part of the intention of the con¬ 
tracting parties to gamble in stocks or merchan¬ 
dise, is not liable to prosecution under a statute pro¬ 
hibiting gambling in stocks or futures;® but the 
broker is guilty if he knowingly acts for the par¬ 
ties® or if he brings the parties together for the 
very purpose of entering into the illegal agree- 
ment.i® 

Husband and wife. To hold a wife liable crim¬ 
inally for permitting gaming on the premises where 
she resides, while her husband is present, it should 
appear affirmatively that she was active in granting 
permission. If she is merely passive in the matter, 
although she takes no measure to hinder or pre¬ 
vent the game, she cannot be convicted.^i 

Joint owners or occupants. Where two persons 
have joint occupancy or control of premises, one 
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may be guilty of suffering gaming on the premises, 
and the other innocent,^® but a part owner of a ta¬ 
ble kept and exhibited for the purpose of gaming is 
none the less guilty of keeping and exhibiting a 
gaming table because not actually present.^® 

b. Accessaries and Accomplices 

Where gaming is a misdemeanor, all who participate 
therein are principals, there being no accessaries In 
misdemeanors. 

All who participate in gaming and its kindred of¬ 
fenses are principals, there being no accessaries in 
misdemeanors.!^ Since the furnishing of racing 
news is ordinarily not of itself a crime, where no 
question of a combination or conspiracy to commit a 
crime is involved, see infra § 111, the furnishing of 
racing news to bookmaking establishments by tele¬ 
phone has been held not to constitute an aiding and 
abetting,!® and a telephone company and its em¬ 
ployees who installed a telephone apparatus and 
furnished telephone service, although with knowl¬ 
edge that the service was to be used by persons op¬ 
erating a gaming house for the purpose of gaming, 
have been held not guilty of aiding or abetting the 
crime of gaming, or of being accessaries before the 
fact to such crime.!® 

Whether one who participates is an accomplice 
of the other participants is discussed in Criminal 
Law § 798 m. 
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§ 84. In General 

In order to constitute gaming, there must ordinarily 


be a game, contest, or event, and a bet or wager on 
the result thereof. 

Ordinarily to constitute gaming there must be a 


guilty of keeping a ‘‘gambling estab¬ 
lishment."—^People V. Pack, 89 N.Y. 
S.2d 302. 

6. S.D.—State v. White, 147 N.W. 
264, 34 8.1). 96. 

7. D.C.—Donald v. U. S., 102 P.2d 
618, 70 APP.D.C. 14. 

& Qa.—Dayton v. State, 140 S.D. 847, 
165 Ga. 265. 

9. Ga.—^Dayton v. State, supra. 

10. Ark.—^Portenbury v. State, 14 S. 
W. 462, 47 Ark. 188. 

11- Ga.—Bell v. State, 18 S.E. 186, 
92 Ga. 49. 

12. Ky.—^White v. Commonwealth, 5 
Ky.D. 318. 

13. Tex.—Buchanan v. State, Cr., 33 
S.W. 339. 

14^ Pla.—Idiller v. State, 180 So. 
16, 131 Pla. 398, denying rehearing 
177 So. 204, 129 Pla. 831. 

Ga.—^Liayton v. State, 140 S.B. 847, 
165 Ga. 265. 

38 0. J.S.—10 


N.J.—State V. Berger, 17 A.2d 167, 
126 N.J.Daw 39. 

N.T.—People v. Pitzgibbons, 33 N.T. 
S.2d 377. 

Pa.—Commonwealth v. McClurg, 29 
DeLCo. 381, affirmed 16 A.2d 149, 
142 Pa.Super. 306. 

27 ax p 1016 note 88. 

Attempt to warn 

Alleged act of detective in attempt¬ 
ing to warn operators of bookmak¬ 
ing establishment of a raid after the 
raid had occurred, and operators had 
been arrested and taken away, did 
not constitute ‘‘aiding or abetting" 
bookmakin g.—Commonwealth v. 
Haines, 24 A.2d 85, 147 Pa.Super. 165. 

Where only one person charged 
Statute making all parties to mis¬ 
demeanors principals was held in¬ 
applicable in prosecution against 
lunchroom employee charged with 
haying made or aided or abetted in 
making unlawful agreement with ref¬ 
erence to gum ball machine, where 
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employee was only person charged 
with crime.—^People v. Mills, 290 N. 
T.S. 48, 160 Misc. 730. 

15- Cal.—People v. Brophy, 120 P. 
2d 946, 49 CaLApp.2d 15. 

10- Pla,—State ex rel. Dooley v. 
Coleman, 170 So. 722, 126 Pla. 203, 
108 A.D.R. 326. 

Criminal liability of telegraph or tel¬ 
ephone company under specific stat¬ 
utes for furtherance of gaming 
transactions see the C.XS. title 
Telegraphs and Telephones § 119, 
also 62 C.J. p 136 notes 99, 1. 
Snabllng ooxnmissloxL of crime 

Merely because persons who re¬ 
ceive horse racing information trans¬ 
mitted over telephone facilities are 
enabled, as the result of such infor¬ 
mation, if they are so inclined, to 
violate the statute dealing with pool- 
selling or bookmaking, does not make 
a telephone company a violator of the 
statute.—People v. Brophy, 120 P.2d 
946, 49 Cal.App.2d 15. 
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game, contest, or event, and a bet or wager on the 
result thereof.^'^ Under some statutes it has been 
held that there must be a consideration, a chance, 
and a priz^.is 

Casual betting or gambling by individuals, as dis¬ 
tinguished from betting or gambling as a business or 
profession^ has been held not to constitute a crime,i® 
but betting* or gambling organized and carried on as 
a systematic business is a criminal ofFense.^o It 
is not necessary that there shall be several acts of 
playing* or* betting to constitute gaming, as the act 
of gaming;- is complete by playing or betting once.^^ 
Some coujTts hold that each game or bet participat¬ 
ed in or made by defendant charged with gaming is 
a separate offense but other courts hold that 
several wagers made or acts done by the same per¬ 
son as part of the same transaction collectively con¬ 
stitute but one offense and authorize but one con- 
viotionJ^ 

§ 85. Game, Contest, or Event 

One of the necessary elements of gaming Is a game, 
contest, or event on which a bet or wager may be made. 

One of the necessary elements of gaming is a 
game, contest, or event on which a bet or wager 
may be lOLade.^^ 


§ 86. - Games, Etc., within Statutes 

a. In general 

b. Games with cards 

c. Games with dice; raffles 

d. Haces 

e. Bookmaking and pool selling 

f. Cockfighting 

g. Dealing in futures 

h. Betting on elections 

i. Banking games and gaming tables and 

devices 

j. Other games, etc. 
a. In. General 

Some statutes against gaming are general and cover 
almost every eupposable case of gaming, whether of 
chance or of skill. 

While under some statutes gambling per se is not 
prohibited, but only specified forms of gambling are 
forbidden,other statutes against gaming are gen¬ 
eral and cover almost every supposahle case of 
gaming.^® Some include every game, scheme, or 
device at which money or property may be won 
and lost,^*^ whether of chance or of skill,28 while 
others are directed only against games of chancc.29 


Z7- Mich.-People v. Weithoft, 16 K. 

W, 442. 61 Mich, 203, 47 Am.aR. 

557, 

Playiacr togtfhei; ox affatnat others 
I>efenda.Txt8 who played at a game 
for moneys were goiUty of gambling 
whether tliey played game together 
against ot:hers or with each other. 
—Wilson V. People. 84 P,2d 463, 103 
Colo. X60. 

18. Ga.—“Williams v. State, 16 S.EL 
2d 769, es Ga.App. 843. 

19. NT.Y.-v. Erickson, 41 

N.B.2d S20, 288 N.Y. 133, 141 A.L. 
R. 038, reversing 30 N,T.S.2d 636. 
262 Apx>.Dlv. 548—^Watts v. Mala- 
testa, 1 86 N.B. 210, 262 N.Y. 80, 
88 1072, afllrmlng 261 N.Y. 

a 51, 2137 App.Biv. 568—People v. 
Brigrht, 96 N.R 362, 203 N.Y. 73— 
People V. Stedeker, 67 N.E. 132, 
175 N.YT. 67—^People ex rel. Collins 
v. McL«.ughHn, 113 N.Y.S. 188, 128 
App.Div. 699—People v, Dubinsky, 
31 N.T-a2d 234. 

Wagex not Uwf ta 

The Btsttute providing that the ex¬ 
clusive K>enalty for registration of 
bets made on any track or course on 
whicU a lawful horse race is being 
conduoteai is the forfeiture of the 
wager*, to he recovered in a civil ac¬ 
tion, does not make the wager law¬ 
ful—^Peo^ple V, Wilson, 4 N.Y.S.2d 
592. 

2a N.T.—^Bamman v, Erickson. 41 
N.E5.2d 920. 288 N.Y. 133. 141 A. 


Xi.H. 938, reversing 30 N.Y.S.2d 636, 
262 App.Div. 548—Watts v. Maia- 
testa. 186 N.B. 210, 262 N.Y. 80. 
88 A.L.R, 1072. affirming 261 N.Y.S. 
51, 237 App.Div. 658—People v. Du¬ 
binsky, 31 N.Y.S.2d 234. 

24. Ala.—Nickols v. State, 20 So. 

564, 111 Ala. 58. 

27 C.J. p 999 note 48. 

Separate offenses of keeping gam¬ 
ing house, etc,, see infra 9 103. 

22. Tex—^Wrenn v. State, 200 S.W. 
844, 82 TexCr, 642, 

27 C.J. p 999 note 49. 

23. Ga.—-Wingard v. State, 13 Oa. 
396. 

Tenn.—^Ramsey v. State, 5 Sneed 6.52. 

24. Mich.—People v. Weithoff, 16 N. 
W. 442, 51 Mich. 203, 47 Am.S.R. 
557. 

27 CJ. p 999 note 51, 

96. Ariz.—Engle v. State, 90 P.2d 
988, 53 Ariz. 468. 

Ohio.—State v. Eldred, 32 Ohio N.P„ 
N.S., 268. 

28, Tenn.—State v. Smith, 2 Yerg. 
272. 

37. Ga.—Sparks v. State, 173 S.E, 
216, 48 Ga.App. 498. 

27 C.J, p 999 note 54. 

98. Alaska.—XJ. S. v, Prodenberg, 8 
Alaska 251. 

Ga.—Sparks v. State, 173 S.B. 216, 48 
Oa.App. 498, 


Iowa.—State v. Wiley, 3 N.W.2d 620. 
27 C.J. p 999 note 55. 

Axr race 

Betting on any race either by men 
or animals violates statute prohibit¬ 
ing betting on games.—Kox v. Harri¬ 
son, 13 S.W.2d 808, 178 Ark, 1189. 

TTse for betthir 

The test for determining whether 
a game is a lottery by determining 
whether element of skill predomi¬ 
nates over element of rhan<*e is not 
a proper test in determining whether 
I the statute penalizing as a misde¬ 
meanor the operating of any game of 
chance played with any device for 
money, cheeks, credit, or other repre¬ 
sentative of value has been violated, 
since any game Involving element of 
skill may become a **Knmblliig de¬ 
vice" when used for the putpose of 
betting.—State ex rel. X^u».sjmlt v. 
Kllhurn, 109 P.2d 1113, 111 Munt. 400, 
135 A.L..R. 99. 

99w I.A. —State V. Quaid, 10 So. 183, 
43 Da.Ann. 1076, 26 Am.S.R. 207. 

27 C.J. p 999 note 56. 

Po B aA tt a at elanMat 
The teat of the character of the 
game is not whether It cuntalns an 
element of chance or an element of 
skill, but which ia tho d^miinating 
element that determinea the result 
of the game.—OommonweaUh v, A 
Certain Gambling Device, 24 Brie Co., 
Pa., 132, 34 Mun.L.a. 82. 
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b. Qames with Cards 

Betting on the various games played with cards is 
generally prohibited by gaming statutes. 

Betting on the various games played with cards 
is generally prohibited by gaming statutes.*® The 
private playing*! of poker** has been held not a 
crime under some statutes. 

c. Ctomes with Dice; Baffles 

Throwino dice for money and raffling are often made 
criminal offenses. 

Throwing dice for money33 and raffling34 are 
often made criminal offenses; but in some states 
the statutes do not make raffling36 or the selling of 
a chance in a raffle^® an offense. Under some stat¬ 
utes, whether done at a private residence or else¬ 
where, the act of gaming with dice is unlawful.37 

Backgammon. A statute punishing playing ''at 
any game or games with cards or dice” in a public 
place does not warrant an indictment for playing at 
backgammon, although dice are employed in that 
game,^^ 

% 

d. Races 

Whether betting on horse races or dog races con¬ 


§ 86 

stitutes Illegal gaming Is dependent on the atatutes In 
the various Jurisdictions. 

It has been held that a horse race or a dog race 
is a game within the meaning of statutes against 
gaming,33 but there are decisions to the contrary.40 
While it is an offense under some statutes to take 
or accept a bet on a horse race or dog race,^i under 
other statutes betting on a race is not an indictable 
offense, if the bet is made at a racecourse or other 
place named in the statute,42 ^nd it has been held 
that betting on dog races is not gaming within a 
general statute relating to gaming. 43 

e. Bookmaking and Pool Selling 

Various statutes have been enacted In many Jurlsdlc- 
tions regulating or prohibiting bookmaking or pool sell¬ 
ing. 

While pool selling and bookmaking were not com¬ 
mon-law offenses,44 it has been held that they are 
prohibited under general statutes against gaming 
and its kindred offenses,46 although the contrary has 
also been held.^6 Statutes, varying in their provi¬ 
sions in different jurisdictions and at different times, 
regulating or prohibiting bookmaking and pool sell¬ 
ing have been passed in many jurisdictions,^7 and 


30. N.T.—In re Fischer, 247 N.T.S. 
168, 231 App.Div. 193. 

27 C.J. p 999 note 57. 

Solo 

N.M.—Grafe v. Delgado, 228 R 601, 
30 N.M. 150. 

31. N.T.—Thuna v. Wolf, 223 N.T.S. 
766, 180 Misc. 306, reversed on oth¬ 
er grounds 228 N.T.S. 658, 132 
Misc. 56. 

Playing or betting at certain places 
see infra § 89. 

32. Cal.—^Monterey Club v. Superior 
Court of Lios Angeles, 119 P.2d 349, 
48 Cal.App.2d 131. 

53. Tex.—Pythian v. State, 273 S.W. 

659, 91 Tex,Cr. 126. 

27 C.J. p 999 note 59. 

34. Tex.—Long v. State, 2 S.W. 541, 
22 Tex.App. 194, 58 Am.R. 683. 

27 C.J. p 999 note 60. 

35. Ark.—^Norton v. State, 15 Ark. 
71. 

36. Miss.—Kirk v. State, 10 So. 677, 
69 Miss. 215. 

37. Tex.—Pythian v. State, 237 S.W. 
669, 91 Tex.Cr. 126. 

27 C.J. p 999 note 63. 

30 Ala.—^Wetmore v. State, 56 Ala. 
198. 

27 C.J. p 969 note 29 [&]. 

39. Colo.—Everhart v. People, ISO 
P. 1076, 54 Colo. 272. 

27 C.J. p 1000 note 66. 

4a Fla.—^Reinmlller v. State, 111 So. 

633, 93 Fla, 462. 

27 O.J. p 1000 note 67. 


41. Ark.—^Fox v. Harrison, 13 S.W. 

2d 808, 178 Ark. 1189. 

Fla.—^Reinmiller v. State, 111 So. 
633, 93 Fla. 462, 

N.T.—Beach v. Queens County Jockey 
Club, 298 N.T.S. 777. 164 Misc. 363. 
N.a—State V. Brown, 20 S.B.2d 286, 
221 N.C. 301. 

27 CJ. p 1000 note 68. 

Faxi-xnntnel bettiag not anthoriied 
A statute creating a state racing 
commission has been held not to au¬ 
thorize pari-mutuel betting in con¬ 
nection with horse races.—State v. 
Ak-Sar-Ben Exposition Co., 236 N.W, 
736, 121 Neb. 248—State v. Ak-Sar- 
Ben Exposition Co., 226 N.W. 706, 118 
Neb. 861. 

4a Cal.—People v. Pierce, 96 P.2d 
784, 14 Cal. 2d 639, superseding, 
App., 91 P.2d 160. 

Ky,—Commonwealth v. Kentucky 

Jockey Club, 38 S.W.2d 987, 995, 
238 Ky. 739,' quoting Oozpns oraxis. 
N.T.—Application of Stewart, 22 N. 
Y.S.2d 164, 174 Misc. 902, affirmed 
Stewart v. Department of State, 
23 N.T.S.2d 226, 260 App.Div. 979, 
appeal denied 25 N.Y.S.2d 1011, 261 
App.Div. 861. 

Tex.—South Main Kennel Ass’n v. 
Hennigan, Civ.App., 100 S.W.2d 
1076. 

27 C.J. p 1000 note 69. 

AppUoabla only to horse races 
(1) Exemption of regular orga¬ 
nized race tracks and inclosures and I 
wagers therein from statutes de-1 
nouncing gaming, betting, pool sell¬ 
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ing, and unauthorized horse racing, 
applies only to horse races.—Erlan- 
ger Kennel Club v. Daugherty, 281 
S.W. 826, 213 Ky. 648, affirmed Smith 
V. Commonwealth of Kentucky, 48 S. 
Ct. 168, 276 U.S. 609, 72 L.Bd. 898. 

(2) Where pari-mutuel system of 
wagering in conducting dog races 
violates other statutes, statute au¬ 
thorizing pari-mutuel betting on 
horse racing has no application.— 
Hawthorne Kennel Club v. Swanson, 
267 III.App. 499, transferred, see 171 
N.E. 140, 339 IlL 220. 

43;. Tex.—Oak Downs, Inc. v, 
Schmid, 97 S.W.2d 671, 128 Tex. 
214—All Texas Racing Ass'n v. 
State, by Shook, Civ.App., 82 S.W. 
2d 161, affirmed State ex reL Shook 

V. All Texas Racing Ass*n, 97 S.W. 
2d 669, 128 Tex 384, rehearing 
overruled 100 S.W.2d 848, 128 Tex 
384. 

44- Md.—^James v. State, 63 Md. 242. 

45- Mich.—^People v. Weithoff, 16 N. 

W. 442, 51 Mich. 203, 47 Am.R. 667. 
27 C.J. p 1000 note 72. 

46. Ky.—Louisville v. WehmhofiC, 76 
S.W. 876, 116 Ky. 812, 79 S.W. 201, 
25 Ky.L. 996, 1924. 

27 C.J. p 1000 note 73. 

47- Cal.—People v. Coiner, 81 P.2d 
1067, 28 CaLApp.2d 21. . 

Mo.—State ex inf. Gentry v. Raznona 
Kennel Club, 8 S.W.2d 1, 320 Mo. 
740. , , 

27 C.J. p 1000 note 74. 
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to constitute the statutory crime of bookmaking 
it has been held necessary that there be a record or 
registry of a bet,^® and that the record or registry 
have been made by defendant or by some one in 
his behalf,^® although under some statutes it is an 
offense for a person to engage in bookmaking with 
or without writing.^0 These statutes have been 
held not to render ordinary or private betting an 
offense; it is still necessary, in order to make out 
the crime of bookmaking, that defendant be a com¬ 
mon or professional gambler or gamester who trans¬ 
acts business on the scheme or plan known as book¬ 
making, which is attended with such incidents as 
the public quoting and offering of odds and the so¬ 
liciting of bets from the public.5i 

The conducting of horse races by a racing as¬ 
sociation for premiums or stakes, in the usual way 
and under the rules generally adopted by racing 
associations, does not render its officers guilty of ei¬ 


ther bookmaking or pool selling.52 

Transmitting money. Under statutes punishing 
anyone who engages in the business of transmitting 
money out of the state to be wagered on horse races 
or other games, knowledge of, or participation in, 
the unlawful purpose for which the money is trans¬ 
mitted is an element of the offense.®^ 

f. Gockfighting 

Cockfighting has been held to constitute gaming. 

It has been held that cockfighting is gaming,54 

In the Philippines it is a statutory offense for 
one to engage in cockfighting or to attend a cock¬ 
fight as a spectator, provided the cockfighting takes 
place in a cockpit.55 

g. Dealing in Futures 

A contract for the purchase and sale of commodities 
with the intention on the part of the parties to settle 


Acts denoTULced as hookmaking: 
must be found in statute to which 
name is applied, not deduced from 
ordinary definition of name itself.— 
State V. Green, 291 P. 728, 168 Wash. 
574. 

Ageirii or employee 

Statute deflnlngr offense committed 
by aie:ent or employee of principal op¬ 
erating pool room and selling pools 
on horse races is merely degree of 
offense.—^Howard v. Commonwealth, 
42 S.W.2d 835, 240 Ky. 807. 

At race track 

(1) Pool room act, denouncing bet¬ 
ting, has been held not limited in 
application to betting or acts de¬ 
nounced therein when committed at 
places away from or other than on 
race track.—Hrlanger Kennel Club v. 
Daugherty, 281 S.W. 826, 213 Ky. 648, 
affirmed Smith v. Commonwealth of 
Kentucky, 48 S.CL 158, 276 U.S. 609. 
72 L..Kd. 398. 

(2) Where acts on which charge of 
bookmaking was based were conduct¬ 
ed by defendant in parking area with¬ 
in race track grounds, but outside of 
area in which racing was actually 
conducted, defendant was properly 
charged under statute prohibiting 
bookmaking, and was not rendered 
Immune from prosecution by statute 
providing that persons committing 
that offense upon a race track should 
forfeit value of money or property 
wagered, received, or held.—People 
V. Mumford, 12 N.T.S.2d 925, 171 
Misc. 397. 

(3) One engaged in business of re¬ 
ceiving money from others for pur¬ 
chase of pari-mutuel tickets at race 
track far removed from place of such 
business for agreed charge of ten 
per cent of collections on winning 
tickets violated statute prohibiting 
persons from purchasing such tickets 


for others for hire or gratuity.—^Her- 
den V. State ex rel. Donovan, 188 So. 
849, 136 Pla. 378. 

SBzoeptioii. as to wagers Inside in- 
closxire 

(1) One who for a commission fee 
placed bet on horse race by telephon¬ 
ing to a representative, who actually 
made the bet on pari-mutuel machine 
within inclosure of race track, vio¬ 
lated statute against bookmaking, 
notwithstanding exception in favor 
of wagers made inside an inclosure 
for *'a principal who is not within 
the Inclosure,” as the statute con¬ 
templates legalizing specific type of 
wagering by spectators, without in¬ 
tention of authorizing bookmaking or 
betting at poolrooms or other gam¬ 
bling establishments away from the 
track; and a commercial solicitor of 
bets operating outside licensed race 
track, receiving bets from others, and 
having them placed by representa¬ 
tives, is not protected by statute per¬ 
mitting placing of bets for a ‘‘prin¬ 
cipal,” irrespective of whether bets 
are solicited on the street or in a 
shop.—Ex parte Walker, 80 P.2d 990, 
11 Cal.2d 464, 117 A.L.R. 825—Ex 
parte Goddard, 74 P.2d 818, 24 Cal. 
App.2d 132. 

(2) It has been held that, while an 
agent may place bet In inclosure 
without violating statute, he may not 
delegate his duty and authorize sub¬ 
agent to place bet within the inclo¬ 
sure.—Ex parte Walker, supra. 

(3) However, it has also been held 
that the exception does not extend 
to a situation wherein wagers are 
solicited on a commercial basis out¬ 
side the inclosure of a race track, 
so as to protect an agent who thus 
solicits bets from a charge of violat¬ 
ing general prohibition against bet¬ 
ting on horse races, even though 
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agent personally places such bets in 
a pari-mutuel machine at the track. 
—People V. Hanghey, 120 P.2d 121, 
48 Cal.App.2d 506. 

Device to avoid statute 

Use of scheme in greyhound racing 
whereby first, second, and third purse 
options were sold for certain sum, 
giving owner of option privilege of 
surrendering ticket for share of 
purse earnings of race won, or. by 
paying additional sum, to purchase 
fractional interest in purse earnings 
of dog for period of five years, 
whether It wins or loses, was merely 
a device to avoid lows against “gam¬ 
bling," and violated statute punl.sh- 
ing the selling of pools.—State v. 
Peak, 20 N.E,2d 534, 60 Ohio App. 
223, 

48. Da,—State v. Gardner, 92 So. 368, 
161 Da. 874. 

27 aJ. p 1000 note 75. 

49. N.T.—People v. Damhrix, 97 N. 
B. 624, 204 N.Y. 261. 

50. Ohio.—State v. Pearlman, 23 N. 
E.2d 499. 136 Ohio St. 36. 

27 C.J. p 1000 note 77. 

51. N.Y.—Hammnn v. Erickson, 41 
N.E.2d 920, 288 N.Y. 133. 141 A.DR. 
938, reversing 30 N.y.S.2d 636, 262 
App.Div. 648. 

27 C.J. p 3000 note 78. 

52. N.Y.—People v. Fallon, 46 N.E. 
296. 152 N.Y. 12, 67 Am.S.K. 492, 37 
D.R.A 227. 

53. Conn.—State v. Palk, 33 A. 913, 
66 Conn. 260. 

54. Tflgin.—Johnson v. State, 4 Sneed 
614—Bagley v. Slate, 1 Humphr. 
486. 

55. Philippine.—U. S. v. Bstapia, 87 
Philippine 17. 
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with each other without a delivery of the commodity 
bought or sold, but according to the rise or fail In the 
market price of the commodity, constitutes an offense 
in some Jurisdictions. 

Although a contract for the purchase and sale of 
commodities with the intention on the part of the 
parties to settle with each other without a delivery 
of the commodity bought or sold, but according to 
the rise or fall in the market price of the commod¬ 
ity, is a gambling contract and unenforceable, as 
shown supra §§ 9-17, still such a transaction is not 
gaming in the criminal sense of the word.56 How¬ 
ever, in some jurisdictions such transactions are by 
statute made a criminal offense.57 Under such stat¬ 
utes absence of a bona fide intent to make or re¬ 
ceive delivery of the stocks or commodities sold or 
purchased is ordinarily an essential element of the 
offense,68 and under some of these statutes it must 
appear'that accused conducts a business where con¬ 
tracts in futures are bought and sold in the state 
and where the evidence shows that accused receives 
offers for the sale and purchase of the commodities 
and transmits them to a person in a sister state, 
where the contracts are accepted and the sale or 
purchase made, there is no offense.®® 

Wholesalers. Some statutes except purchases for 
future delivery on margin by manufacturers and 
wholesale merchants of necessary commodities re¬ 
quired in the ordinary course of their business.®^ 

h. Betting on Elections 

The authorities are conflicting as to whether or not 
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bets made on elections are within the prohibition of 
general gaming statutes. 

It has been held that betting on elections was not 
a criminal or an indictable offense at common law,®2 
although such wagers have been considered against 
public policy and unenforceable at law, as shown su¬ 
pra § 7. On the question whether the general stat¬ 
utes against gaming do or do not include bets made 
on elections there is a conflict of opinion; some au¬ 
thorities affirm,®® others deny,®^ the proposition. 

Specific statutes making it an offense to bet or 
wager on any election are discussed in Elections § 
328. 

L Banking dames and Gaming Tables and De¬ 
vices 

. In many jurisdictions betting on banking games, 
gaming tables, and gaming devices Is prohibited. 

In many jurisdictions there are statutes prohibit¬ 
ing betting on banking games, gaming tables, and 
gaming devices.®® Each distinct act of betting on 
any gambling device may constitute a separate of¬ 
fense.®® 

j. Other Games, Etc. 

Various other games, contests, and events have been 
held within the general statutory Inhibitions against 
gaming. 

Other games, contests, or events which have been 
themselves prohibited by statute in different juris¬ 
dictions or on which betting has been prohibited 
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Se. N.T.—People v, Todd, 4 N.T.S. 
25, 51 Hun 446. 

As species of grambling to constitute 
place wherein it is carried on gam- 
inir house or disorderly house see 
infra § 96 and Disorderly Houses S 
4 f (2). 

67. Ark.—Huff v. State, 261 S.W. 
654, 164 Ark. 211. 

Ga.—Layton v. State, 140 S.R 847, 
165 Ga. 265. 

27 C.J. p 1001 note 94. 

Liiability of broker see supra 5 83. 

OottoxL Futures Act 
Act prohibiting: dealingr in futures 
has been held not to prohibit trans¬ 
actions regrulated by United States 
Cotton Futures Act.—Layton v. 
State, 140 S.B. 847, 165 Ga. 265. 

58. Ga.—^Layton v. State, supra. 

27 C.J. p 1001 note 95. 

DdllTexy through another 

Legality of transaction dealing in 
futures between person in state 
through broker with broker outside 
state depends on intention to make 
actual delivery, and the law merely 
requires intention to deliver through 
another.—^Layton v. State, supra. 


Xuteut of one party 

Individual executing transaction 
for client, knowing that client did not 
intend delivery of goods but merely 
to receive difference between agreed 
and market prices, was held guilty 
of dealing in futures, as the statute 
prohibiting '‘parties’’ from dealing in 
futures refers to persons buying or 
selling and does not require inten¬ 
tion to make actual delivery by both 
parties to contract.—Layton v. State, 
supra. 

Xutent of broker 

Party admitting violation of law 
against gambling in futures has been 
held guilty without regard to intent 
of broker through whom he acted-— 
Allen V. Denman, Tex.Civ.App., 278 
S.W. 899. 

58. Tex.—Salmon v. State, 120 S.W. 
427, 56 Tex.Cr. 408—Scales v. State, 
81 S.W. 947. 46 Tex.Cr. 296, 108 
Am.S.R. 1014, 66 L.R.A, 730. 

60. Ga.—^Layton v. State, 140 S.B. 
847, 165 Ga. 266. 

27 C.J. p 1001 note 97. 

61. N.C.—State v. Gatewood, 61 S. 
B. 53, 138 N.C. 749. 

27 C.J. p 1001 note 98. 
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62. Ky.—Commonwealth v. Avery, 
14 Bush 625, 29 Am.R. 429. 

63. Tenn.—^Ramsey v. State, 6 Sneed 
652. 

27 C.J. p 1001 note 3. 

6A. Ind.—^Frazee v. State, 58 Ind. 8. 
27 C.J. p 1001 note 4. 

65. Fla.—Kirk v. Morrison, 146 So. 

215, 108 Fla. 144. 

27 C.J. p 1001 note 7. 

Keeping or operating of gaming ta¬ 
ble, banking game, or device see 
infra S 96. 

Element of skill 

Although game involves alleged 
element of skill, if proprietor or op¬ 
erator takes all comers, and bets 
prize in money or property against 
the players, who, individually or col¬ 
lectively, bet on their own playing or 
that of one another, so that, if they 
lose, the money goes to the operator, 
the game amounts to “banking game.” 
—Capell V. Molony, 97 So. 695, 164 La. 
420. 

Monte has been enumerated or held 
to be a banking game.—People v. Or¬ 
tiz, 19 Puerto Rico 1076—27 C.J. p 
970 note 30 [g]. 

66- Mo.—Torney v. State, 13 Mo. 
456. 
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by express statutory designation, or which have 
been held to be included within general statutory in¬ 
hibitions against gaming, are bagatelle,6*^ banca-ban- 

ca,®8 baseball,®^ beano,'^^ billiards,7i chuck-a-luck,72 
coupon competitions, *^2 crack-loo,equality,*^® gift 


enterprises,^® keno,77 lotto,matching money or 
coins,*^® nones y pares,®® pico,®i pigeonhole,®2 pin 
pool,®® playing the numbers,®^ plucking matches,®® 
policy,®® pool,®7 prize fights,®® raffle,®® ramps,®® ron- 
do,®l rouge et noir,®® shooting matches,®® and, like- 


67- Ill.—Sllfen v. City of Chicago,, 
19 N.B.2d 640, 299 Ill.App. 117. 

27 C.J. p 1002 note 10. 

ба. Philippine.—^U. S. v. Casion, 37 
Philippine 36. 

69. La.—Eros v. Powell, 68 So. 632, 
137 L.a. 342. 

27 C.J. p 1002 note 12. 

70- Or.—State v. Randall. 256 P. 
393, 121 Or. 546. 

71- La.—Eros v. Powell, 68 So. 632, 
137 La. 342, 348. 

27 C.J. p 1002 note 13. 

72. Oa.—^Archer v. State, 69 Ga. 767. 
27 C.J. p 1002 note 14. 

73. La.—^Eros v. Powell, 68 So. 632, 
137 L.a. 342, 348. 

74. Mo.—Canton v. Dawson, 71 Mo. 
App. 235. 

27 C.J. p 1002 note 16. 

75. U.S.—U. S. V. Speeden, D.C., 27 
F.Cas.No.16,366, 1 Cranch C.C. 535. 

La.—Eros v. Powell, 68 So. 632, 137 
La. 342, 347. 

76- Mass.—Commonwealth v. Emer¬ 
son, 42 N.E. 559, 165 Mass. 146. 

27 C.X p 1002 note 18. 

77. Or.—State v. Randall, 256 P. 393, 
121 Or. 646. 

27 C.J. p 1002 note 19. 

76. La.—Bros v, Powell, 68 So. 632, 
137 La. 342, 347. 

Mo.—^Lowry v. State, 1 Mo. 722. 

79. Tex.—Ellis v. State, 189 S.W. 

1074, 80 Tex,Cr. 208—^Wilson v. 

State, 189 S.W. 1071, 80 Tex.Cr. 
266. 

80. Philippine.—^U. S. v, Concepcion, 
37 Philippine 48. 

81- Ala.—Euper v. State, 36 Ark. 
629. 

La.—Eros v. Powell, 68 So. 632, 137 
La. 342, 347. 

82. Ill.—Sllfen v. City of Chicago, 
19 N.E.2d 640, 299 Ill.App. 117. 

83. Tex.—Cohen v. State, 17 Tex. 
142. 

27 C.J. p 1002 note 26. 

84. U.S.—U. S. V. Novick, C.aA.N.Y., 
124 P.2d 107, certiorari denied No¬ 
vick V. U. S., 62 S.Ct. 796, 316 U. 
S. 813, 86 L.Ed. 1212. 

Also Itahle TUBLdar lottaary sfeatnte 
Playing the numbers is a *'misdo- 
meanor*’ under statute and a policy 
banker may also be prosecuted under 
the statute, even though he is also 
subject to general lottery prohibition 
statute which provides a higher pen¬ 
alty.—U. S. V. Novick, supra. 

бб. Ky.^Commonwealtli v. Short, 11 
Ky.L. 368. 


La.—Eros v. Powell, 68 So. 632, 137 

La. 342, 348. 

86. Tex.—Schwars v. State, 124 S.W. 

2d 392, 136 Tex.Cr. 260. 

27 C.J. p 1002 note 27. 

Similar game 

Statute permits prosecution, where 
result of wager is dependent on se¬ 
lection of numbers, although not 
strictly game of policy.—People v. 
Lyttle. 167 N.E. 466, 261 N.T. 347, 
affirming 233 N.Y.S. 114, 226 App. 
Div. 299. 

One form of gaming 

While statute is entitled “policy 
playing", it is not directed merely 
against that form of gambling but 
is addressed to the conducting or 
frequenting of places where lotteries 
are carried on or participating in 
gaming by the use of lottery slips 
or tickets, and does not make policy 
playing a distinct crime but trer.ts it 
only as one form of gaming within 
the broad field covered by the stat¬ 
ute.—State V. Mola, 23 A.2d 126, 128 
Conn. 407. 

Method of selection, of numbers 

Slips containing numbers to be 
used in connection with United States 
treasury balance or statement pub¬ 
lished daily in a designated news¬ 
paper were “policy slips" for pos¬ 
session of which seller could be con¬ 
victed under statute, even though a 
buyer would not know his number 
until he had paid for slip and had 
ripped threads with which slip was 
sewn, where, if number purchascid 
corresponded with last three dollar 
figures in treasury balances during 
six days of week following purchase 
in any one of thirty-two permitted 
arrangements, a so-called premium 
was to be paid to holder of number 
purchased, as the method of selection 
by the player of the number to be 
played should not be the conclusive 
factor in determining whether there 
is possession knowingly of a writing 
or paper representing an interest in 
numbers to be drawn or selected or 
in what is commonly called policy 
within penal law provisions relating 
to the possession of policy slips and 
the keeping of places for games of 
policy.—People v. Kravitz, 41 N.B.2d 
61, 287 N.Y. 476, reversing 28 N.Y.S. 
2d 938, 262 App.Div. 911. 

Xiottsry or policy 

(1) Slips representing chance in 
lottery dependent on outcome of 
horse race and not on selection of 
numbers were held not "policy slips." 
—People V. Bdelsteln, 247 N.Y.S. 646, 
231 App.Div. 469, affirmed 177 N.E. 
182, 256 N.Y. 660. 
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(2) A defendant who kept game 
whereby better would select three 
numbers which must be drawn to 
win, in which case better would be 
paid according to amount bet, was 
guilty of keeping and exhibiting a 
"policy game," as against conten¬ 
tion that he was running a "lottery." 
—Schwarz v. State, 124 S.W.2d 392, 
136 Tex.Cr. 260. 

Isolated Instaaioe snillclent 

A person found in possession of 
two policy slips who was merely a 
player and who was otherwise not 
connected with any lottery w^as guil¬ 
ty of violating policy statute as 
agrainst contention that because stat¬ 
ute refers to a "common gambler," 
more than one isolated instance of 
gambling is required before a per¬ 
son may be convicted.—People on 
Complaint of Duiin v. Crawford, 25 
N.Y.S.2d 259. 

87. Tex.—Thompson v. State, Cr., 28 
S.W. 684. 

27 C.J. p 1002 note 28. 

88. Bet OIL legal prize fight 

A statute permitting prize fights 
under proper regulation has been 
held not to legalize betting with 
respect thereto.—People ex rel. Wien¬ 
er V. Barr, 228 N.Y.S. 192, 223 App. 
Div. 310, reversing Teopls ex rel. 
Weiner v. Barr, 225 N.Y.S. 346, 131 
Misc. 80, and affirmed People ex rel. 
Wiener v. Barr, 162 N.E. 641, 248 
N.Y. 601. 

89- Tex.—Martin v. State, 171 S.W. 
712, 75 Tex.Cr. 606. 

90. Ala.—Bryan v. State. 26 Ala. 65. 
La.—Eros v. Powell, 6X So. 632. 137 

La. 342, 347. 

91. Ark.—State v. Hawkins, 15 Ark. 
259. 

27 C-J. p 1002 note 81. 

92. La.—Ero.s v. Powell, 68 So. 632, 
137 La. 342, 348. 

93. Qa.—I^rewls v. State, 189 S.E. 
666, 55 Qa.App. 159. 

27 C.J. p 1002 note 33. 

Bettiag bet w ee n playere 
Where shooting gallery. In offering 
five dollars reward to winner In tar¬ 
get shooting, retained seventy-five 
per cent of ten-eent charge for three 
shots, and added remaining twenty- 
five per cent to reward until some 
player won it, such transaction, even 
if not a betting game between the 
player and the house, was one be¬ 
tween successive players, since each 
failure increased ja«*kpot for event¬ 
ual winner, and apparatus used was 
a "device" by means of which game 
was played for gain, contrary to 
statute and ordinance.—"5"-Spot 
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wise, tango,** tantan,*® teji,** thimble,*’ twenty- 
six,** and miscellaneous other games, etc,** 

§ 87. - Change in Name or Modification 

of Game 

A change In the name of, or a modification in the 
method of playing, a game will not take It out of the 
operation of a atatute prohibiting It or betting on It, If 
Ihe principle of the game remains. 

A change in the name of, or a modification in the 
method of playing, a game will not take it out of 
the operation of a statute prohibiting it or betting 
on it, if the principle of the games remains,^ and 
in some states there are statutes expressly provid¬ 
ing against such attempted evasions of law.2 Un¬ 
der some statutes gambling constitutes an offense if 
it is condemned by statute merely by the use of the 
generic term, and if the elements of gambling are 
present, regardless of the name applied to the par¬ 
ticular plan or device.* 

§ 88, Bet or Wager 

a. Necessity 

b. Particular bets or wagers 
a. Necessity 

Ordinarily a bet or wager of money or something of 
value is an essential element of gaming. 

As a general rule a bet or wager of money or 
something of value on the result of a game or event 
is a necessary element of gaming.^ Under some 
statutes, however, it is an offense to play at par¬ 
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ticular games* in particular places,® or with partic¬ 
ular persons,*^ whether or not anything is bet. 

b. Particular Bets or Wagers 

(1) In general 

(2) Chips, checks, counters, etc. 

(3) Drinks, cigars, refreshments, etc. 

(4) Prizes, purses, etc. 

(1) In General 

The amount of the bet or wager Is Immaterial. 

The statutes, varying in their terms, usually for¬ 
bid the betting of money or any valuable thing, or 
the playing of a gaming device at which money or 
property may be won or lost* Under some statutes 
the gambling prohibited is not only gambling in¬ 
volving the payment of money, but any gaming for 
any prize or consideration.® 

The amount of the bet or wager is immaterial.^® 

Contingent payment for property. A sale of prop¬ 
erty for more than its real value, to be paid for 
or not according to the result of a certain event, is 
a wager.i^ Where the goods are sold for their real 
value, there is a conflict of opinion; some of the 
authorities holding that such transaction is a wa- 
ger,i* others that it is not^* 

(2) Chips, Checks, Counters, Etc. 

Playing for chips, checks, etc., which It Is agreed 
and understood by the parties shall represent money is 
gaming. 

Playing for chips, checks, or counters which it is 
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Short Rangre Gun Clubs of America 
V. Rinehart, 10 N.ELSd 450, 66 Ohio 
App. 259. 

54. Or.—State v. Randall, 256 P. .393, 
394, 121 Or. 545. 

95. tJ.S.—In re Lee Tong, D.aOr., 
18 F. 253, 9 Sawy. S33. 

27 ax p 1002 note 34. 

96. Philippine.—^U. S. V. r>umaua. 37 
Philippine 466. 

97. Iia.—Bros v. Powell, 68 So. 632, 
137 lia. 342, 348. 

S.C.—State V. Red, 41 S.CL. 8. 

9a. Wash.—Seattle v. MacDonald, 91 
P. 962, 47 Wash. 298, 17 L.R.A.,N.S., 
49. 

99. Options on raoe horses 
Transaction whereby money invests 
ed in options on race horses would be 
lost or increased, dependent on the 
result of the horse race, was held 
illegal.—Coulter v. State, 53 S.W.2d 
477, 122 Tex.Cr. 9. 

Purchasing dogs 

Corporation's scheme for purchas¬ 
ing racing dogs at fixed price, where¬ 
by purchasers shared in pool accord¬ 
ing to relative positions in race, was 


held illegal.—State v. Falls Cities, 
Amusement Co., 179 IST.B. 405, 1241 
Ohio St. 518, 79 A.L.R. 568. 

1. Ky.—Commonwealth v. Bowman, 
102 S,W.2d 382, 267 Ky. 602. 

N-J.—State V- Berger, 17 A.2d 167, 
126 N.XLaw 39. 

Ohio.—State v. Peak, 20 N.B.2d 534, 
60 Ohio App. 223. 

27 C.X p 1002 note 39. 

2. Ark.—^Barkman v. State, 13 Ark. 
706—^Brown v. State, 10 Ark. 607. 

3. Fla.—Creash v. State, 179 So. 149, 
131 Fla. IIL 

4. N.H.—State v. Mint Vending Ma¬ 
chine No. 195084, 154 A. 224, 85 N. 
H. 22. 

Ohio.—^Kraus v. City of Cleveland, 
19 N.B.2d 159, 135 Ohio St. 43. 

27 C.X p 1002 note 42. 

A passage or transfer of money is 
not essential to the making of a bet 
so as to Justify a prosecution for 
gambling.—Beard v. U. S., 82 F.2d 
837, 65 App.D.C. 281, certiorari denied 
,56 S.Ct. 676, 298 a.S. 655, 80 L.Bd. 
1382. 


5. Philippine.—^TJ. S. v. Rafael, 23 
Philippine 184. 

6. Tex.—^Lamar v. State, 96 S.W. 
509, 49 Tex.Cr..563, 

27 C.X p 1003 note 44. 

Playing or betting in certain places 
generally see infra $ 89. 

7- S.C.—State V. Laney, 38 S.C.L. 

193. 

27 C.X p 1003 note 46. 

& Ark.—^Rankin v. Mills Novelty 
Co., 32 S.W,2d 161, 182 Ark. 661. 

9. N.Y.—^People v. Dubinsky, 31 N.T. 
S.2d 234. 

10. Wash.—State v. ManoUs, 221 P. 
326, 127 Wash. 597. 

27 C.X p 1003 note 47. 

11. Ind.—^Parsons v. State, 2 Ind. 
499. 

27 C.X p 1004 note 61. 

la. Ky.—Commonwealth v. Shouse, 
16 B.Mon. 325, 63 Am.D. 551. 

Va.—Shumate v. Commonwealth, 16 
Gratt. 663, 66 Va. 658. 

13L Ind.—Wagner v. State, 63 Ind. 

I 250. 

27 C.X p 1004 note 63. 
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agreed and understood by the parties shall repre¬ 
sent money is gaming,^^ and so is playing for notes 
or instruments understood by the parties to repre¬ 
sent value and by virtue of which the winner can 
obtain value, whether or not they are collectable by 
law, |^^t where checks or chips are bet or played 
off with the understanding that they do not repre¬ 
sent money no offense is committed.!® 

(3) Drinks, Cigars, Refreshments, Etc. 

Playing for drinks, cigars, etc., has been held to con¬ 
stitute gaming. 

Playing for drinks, cigars, lunches, or other re¬ 
freshments is gaming. 1*^ The rule does not cover a 
case in which each player in effect pays for his 
own refreshment, as where each contributes an 
equal amount and the winner expends the fund for 
refreshments for all-i® Some courts hold that play¬ 
ing a game under an agreement or understanding 
that the loser shall pay the fees for the use of the 
table, alley, or apparatus on which or with which 
the game is played is gaming;!® but other courts 
hold the contrary.2® 

(4) Prizes, Purses, Etc. 

A prize, purse, or premium offered to the successful 
player In a game or competitor in a contest by persons 
other than such players or competitors has been held 
not a bet or wager or gambling, at least if the contest is 
one of mental or physical skill. 

A prize, purse, or premium offered to the suc¬ 
cessful player in a game or competitor in a contest 
by persons other than such players or competitors 
is not a bet or wager, and docs not constitute 
gambling if the contest is one of mental or physical 
skill.22 Thus, unless prohibited by statute, racing 


for a purse, prize, or premium offered by racing or 
other associations is not gaming,and the fact that 
each player or competitor is required to pay an en¬ 
trance fee does not make the transaction a bet or 
a gaming transaction but when the stake is con¬ 
tributed by the participants alone, and the successful 
contestant is to have the fund thus created, this does 
constitute a bet or wager.^S 

§ 89. Playing or Betting in Certain Places 

a. In general 

b. Particular places 

c. Place adjacent to, or connected with, 

prohibited place 

d. Private residence 

a. In General 

Under some statutes gaming ts prohibited In certain 
places, while under others persons gaming at particular 
places are exempted from prosecution. 

In a number of jurisdictions the statutes either 
prohibit gaming in particular places, or, on the oth¬ 
er hand, provide that persons gaming at a particu¬ 
lar place shall be exempted from prosecution under 
the statutes against gaming.®® In the former case, 
in order that the act of gaming may be criminal, 
the gaming must take place in the prohibited 
place In the latter case, when xidthin the except¬ 
ed place, it is not punishable.®® Under such statutes 
playing once in a prohibited place constitutes the of¬ 
fense,®® and when gaming occurs at such a place, no 
matter what secrecy may be used or how few the 
number present, such statutes are violated,®® The 
want of knowledge of the character of the place, 
if it is one of those enumerated in the statute, has 
been held to be no excuse,®! 


14. ir.S.—Boynton v. Ellis, C.C.A. 
Kan., 57 P.2d 665. 

27 C.J. p lOOS note 48. 

15. Ill.—Gibbons v. People, 33 Ill. 
442. 

16. Pa.—Commonwealth v. Bair, 20 
Pa.Dlst & Co. 23, 37 Dauph.Co. 334. 

27 C.J. p 1003 note 50. 

Tokens or checks emitted by slot 
machine as property or thing of 
value see infra § 95, 

17. Iowa.—State v. Maurer, 7 Iowa 
406. 

27 C.J. p 1003 note 51. 

18. Ga.—Simmons v. State, 32 S.B. 
339. 106 Ga. 355. 

19. N.H.—State v, Leighton, 28 NT. 
H. 167. 

27 C.J. p 1003 note 63. 
aa N.J.—state v. Hall, 32 N.J.Law 
158, 165. 

27 C.J. p 1003 note 64. 

ai. K.a—State V. De Boy, 23 S.R 
167, 117 N.C. 702. 

27 C.J. p 1004 note 56. 


aa. Pla.—Creash v. State, 179 So. 
149, 131 Pla, 111. 

N.T.—People v. Cohen, 289 N.T.S. 
397, 160 Misc. 10. 

23. Neb.—State v. Ak-Sar-Ben Ex¬ 
position Co., 226 N.W. 706, 118 Neb. 
851. 

27 C.X p 1004 note 58. 

MCost be won. by contestants 

Words "prizes" and "stakes," fn 
statute authorizing horse races, have 
been held to mean prizes or awards 
lawfully won by contestants.—State 
V. Ak-Sar-Bcn Exposition Co., supra. 

24. N.T.—-People v. Pal Ion, 39 N.Y.S. 
866, 4 •App.Div, 82, aflflrmed 46 N.B. 
296, 152 N.Y. 12, 67 Am.S.R. 492, 
37 L.R.A 227. 

25. Cal.—Ex parte McDonald, 260 P. 
842, 86 Cal.App. 362. 

N.Y.—People V, Pallon, 46 N.E. 296, 
152 N.Y. 12, 57 Am.S.R. 492, 37 
L.R.A. 227, affirming 39 N.Y.S. 865, 
4 App.Div. 82. 

26. Ky.—Commonwealth v. Kentuc- 

tsa 


ky Jockey Club, a.W.2d 9«7. 597, 
238 Ky. 739, quoting Corpus OTuris. 
Tex.—Hurt v. Oak T>ownK, Iru*., riv. 
App., 86 S.W.2d 294, nppeal dis¬ 
missed Oak Downs v, Hurt, 97 S. 
W.2d 673, 128 Tex. 218—Stnnsbury 

V. State. Ill S.W.2d 717, 113 Tex. 
Cr. 411. 

27. Ala.—Clopton v. State, 189 So. 

779, 28 Ala.App. 533. 

Tex,—Pythian v. State, 237 S.W. 559, 
91 Tex.Cr. 126. 

27 C.J. p 1004 note 67. 

28;. Tex.—Hambo v. State, Cr., 24 S. 

W. 650—Borders v. Slate. 6 S.W. 
532. 24 Tex.App. 333. 

29. Ala.—Nlckols v. State, 20 So. 
564, 113 Ala. 178. 

27 C.J. p 1004 note 69. 

30. Ala.—^Windham v. State, 26 Ala. 
69. 

3L Ala.-—Johnson v. State, 75 Ala. 7. 
27 C.J. p 1004 note 7L 
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b. Paaidcnlar Places 

In some Jurisdictions it is a criminal offense to play 
or bet in various enumerated places, such as taverns, 
inns, hotels, gaming houses, public places, etc. 

In some jurisdictions it is a criminal offense to 
play or bet in houses or places where spirituous or 
intoxicating liquors are retailed, sold, or given 
away,32 taverns, inns, hotels, or restaurants,33 “out¬ 
houses where people resort,”34 gaming houses,35 
highways,36 pool rooms,37 and race fields.38 Gam¬ 
ing in a public place,39 place of public resort,^® or 
public house^i is also frequently prohibited. 

c. Place Adjacent to, or Connected with, Pro¬ 

hibited Place 

Statutes prohibiting gaming In designated places may 
be violated by gaming In a room or building adjacent to, 
or connected with, the principal place. 

A statute prohibiting gaming in a certain place 
may be violated by gaming in a room or building ad¬ 
jacent to or connected with the principal place des¬ 
ignated in the statute ;42 it will not include 

gaming in a portion of a building not under the con¬ 
trol of the proprietors^ or in a building not connect¬ 
ed or used with the principal building.ss In order 
to bring a separate room in which the playing takes 
place within the inhibition of the law it is necessary 
that it be used in connection with the business of 


§ 89 

the principal room;S5 gaming in a room is not an 
offense where the room, although in the sarrie build¬ 
ing with, or adjacent to, a place in which gaming is 
prohibited, is occupied for some justifiable private 
purpose entirely disconnected from the purpose for 
which the prohibited place is occupied.S6 

d. Private Residence 

Gaming at a private residence occupied by a family is 
excepted from the operation of some statutes. 

Statutes on this subject sometimes expressly ex¬ 
cept from their operation playing certain games^7 
a private residence^® occupied by a family.'*3 
Where the exception is of gaming in a private resi¬ 
dence occupied by a family, it is not the private res¬ 
idence that protects the gaming from being unlaw¬ 
ful, but the fact that the residence is at the time 
occupied by a family.^O xhe statutory exception is 
not applicable where the house is not at the time of 
the gaming in question occupied by a family and 
the length of time it has not been so occupied is im- 
material.5i 

While a private residence may lose its protective 
character as such when it is commonly resorted to 
for the purpose of gaming,52 a private residence 
does not become a public place within the statutes 
if a person was an invited guest of accused on the 
few occasions when they were seen playing cards.52 


32. Tex.—^Winters v. State, 26 S,W. 
839. 33 Tex.Cr. 395. 

27 C.J. p 1004 note 73. 

33. Ala.—Poster v. State, 4 So. 833, 
84 Ala. 451. 

27 C.J. p 1004 note 74. 

34:. Ky.—Commonwealth v. Kentuc¬ 
ky Jockey Club, 38 S.W.2d 987, 997, 
238 Ky. 739, quoting Oorpus Juris. 
27 C.J. p 1006 note 76. 

35- Tex.—Rice v. State, 10 Tex. 646. 
27 CJ. p 1005 note 76. 

36. Ala.—Franklin v. State, 8 So. 

678, 91 Ala. 23. 

27 C.J. p 1006 note 77. 

37- La.—State v. Rabh, 39 So. 971, 
116 La. 733. 

38. Va.—Commonwealth v. Wilson, 
9 Leigh 648, 36 Va. 648. 

39, Tex.—Parker v. State, 26 Tex. 
204. 

27 aJ. p 1006 note 80. 

40- W.Va.—State v. Springer, 87 S. 

EL 369, 77 W.Va. 344. 

41. Ala.—Lewis v. State, 37 So. 99, 
140 Ala. 126. 

27 C.J. p 1006 note 82. 


42. Ala.—^Kicker v. State, 32 So. 263, 
133 Ala. 193. 

27 C.J. p 1006 note 83. 

43. Tex—Cherry v. State, 80 Tex 
439. 

27 aj. p 1006 note 84. 

44b Va.—Commonwealth v. Sanders, 
6 Leigh 761, 32 Va. 761. 

45. Tex—Galbreath v. State, 36 Tex 

200 . 

27 C.J, p 1006 note 86. 

46. Ala.—^Arnold v. State, 29 Ala 46. 
27 aJ. p 1005 note 87. 

47. Tex—Scott v. State, 166 S.W. 
226, 69 TexCr. 616, 616. 

27 C.J. p 1006 note 93. 

Playing with dice prohibited at any 
place see supra § 86. 

48. Tex—^Young v. State, Cr., 97 S. 
W. 90. 

27 C.J. p 1006 note 88. 

49. Tex—Marks v. State, 101 S.W. 
806, 61 TexCr. 218. 

27 C.J. p 1005 note 89. 

50. Tex—Luttrell v. State, 278 S. 
W. 597, 100 TexCr. 406. 

27 C.J. p 1006 note 91. 


SeparatloiL or temporary absenoe 

(1) Premises which were occupied 
by a woman who was married but 
was separated from her husband, 
who was not occupying the house 
with her, did not constitute a ‘'pri¬ 
vate residence,” within the statute, 
so that persons might play at cards 
there without punishment.—^Luttrell 
V. State, 273 S.W. 697, 100 TexCr. 
406. 

(2) Playing cards in private resi¬ 
dence with occupant’s consent and in 
his presence while his wife was tem¬ 
porarily absent was held playing in 
“private residence actually occupied 
by a family,” within gaming statute. 
—^Wilson V. State, 282 S.W. 689, 104 
TexCr. 81. 

51- Tex—Alexander v. State, Cr., 
170 S.W. 160. 

27 C.J. p 1006 note 92. 

52. Tex—Sharp v^ State, 247 S.W. 
1096, 98 TexCr. 642. 

53. Tex—^Bolden v. State, 270 S.W. 
856, 99 TexCr. 498. 
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§ 90. In General 

Keeping a gaming house or leasing a house or plaoe 
to another to be used for gaming, or the keeping, setting 
up, or exhibiting of banking games and other gaming 
devices has been prohibited by statutes in most Juris¬ 
dictions. 

Keeping a gambling house and gambling are dis¬ 
tinct offenses,®^ and this subdivision is intended to 
include keeping a gaming house and cognate offens¬ 
es, gaming generally being considered supra §§ 80- 
89, and miscellaneous other offenses, infra §§ 105- 
111 . 

While at common law the keeping of a gaming ta¬ 
ble for profit was not in itself a crime,®® the keep¬ 
ing of a common gaming house was at common law 
an indictable offense,®® and in many jurisdictions 
the keeping of such a house is expressly prohibited 
by statute.®7 In most jurisdictions statutes have al¬ 
so been enacted punishing one who leases a house 
or place to another to be used for gaming;®® or 


who permits or suffers a house or place owned, oc¬ 
cupied, or controlled by him to be used for that pur¬ 
pose;®® or who sets up, keeps, or exhibits banking 
games, gaming tables, and other gaming devices.®® 

Injunction against the offense of keeping a gam¬ 
ing house, gambling house, or bucket shop, or 
against maintenance of a race track or poolroom, is 
discussed in the C.J.S. title Injunctions § 150, also 
32 C.J. p 275 note 11 [d] (3)-(5), p 277 notes 30, 
31, 34. 

§ 91. House or Place 

Unless provided otherwise by statute, the nature of 
the building or place is Immaterial, in considering wheth¬ 
er or not one is guilty of keeping a gaming house. 

To render one guilty of keeping a gaming house 
the nature of the building or place is ordinarily not 
material, unless made so by statute,®^ and, when a 
statute merely prohibits the setting up, keeping, or 


54 . Ga.—Gullatt v. State, 150 S.B. 
825. 169 Ga. 538. 

27 C.J. p 1007 note 99 [a]. 

55. ISr.T.— People v. Dubinsky, 31 N. 
Y.S.2d 234. 

56. N.H.—Lord v. State, 16 N.H. 326, 
41 Am.D. 729. 

27 C-J. p 1006 note 94. 

57. Ohio.—City of Toledo v. Wagner, 
13 N.E.2d 136, 57 Ohio App. 160. 

Tex.—Francis v. State, 233 S.W. 974, 
90 TexCr. 67. 

27 C.J. p 1006 note 95. 

Fnzpose of statute 

(1) The purpose of such a statute 
has beeh held not to prohibit the 
gaming or gambling itself, but to 
prohibit the keeping, exercising, or 
maintaining of gaming tables, rooms, 
or gambling implements or apparatus 
or the procurement, suffering, or per¬ 
mitting of ajiy person to play for 
money or other valuable thing at 
any game whatsoever, whether be¬ 
fore forbidden or not.—^Wilson v. 
State, 177 So. 216, 129 Pla. 827— 
Kirk V. Morrison, 146 So. 216, 108 Fla. 
144—Reinmiller v. State, 111 So. 633, 
93 Fla. 462. 

(2) The statute relating to keeping 
of place for game of policy, which is 
broad and sweeping in its terms, was 
enacted by legislature to combat 
an evil which constitutes not merely 
a form of gambling but a positive 
menace to every community.—People 
on Complaint of Dunn v. Crawford, 
26 N.Y.S.2d 269. 

To “keep a place,” within statute 
defining crime of keeping place re¬ 
sorted to for purpose of gaming, 
means appropriation of place by per¬ 
son in control thereof for conduct of 


his business therein and to maintain, 
carry on, conduct, or manage place.— 
State V. Cieri, 20 A.2d 733, 128 Conn. 
149. 

Sffere playing of a game for stakes 

at a certain place does not malfe the 
plaoe a '‘gambling establishment" 
within statute prohibiting gambling 
establishments.—^People v. Pack, 39 
N.Y.S.2d 302, 

Banking house 

(1) "Banking house,” as used in 
statute punishing one who keeps a 
banking house at which money is 
bet or hazarded, means a place where 
gambling Is carried on.—State v. 
Singley, 197 So. 218, 219, 196 La. 619. 

(2) In a statute prohibiting gam¬ 
ing and the keeping of a banking 
house or a banking game, "hanking 
house" means any house carrying on 
a game of chance, which has capital 
always ready to play, whether the 
capital is owned or furnished by the 
house, or made up at the time by the 
players.—State v. Hunter, 30 So. 261, 
106 La. 187, 188—State v. Markham, 
16 La.Ann. 498, 500. 

58. Md.—Rowan v. State, 3 Au2d 763, 
175 Md, 647. 

27 C.J. p 1006 note 96. 

50- Ky.—Allison v. Commonwealth, 
298 S.W. 680, 221 Ky. 205. 

27 C.J. p 1006 note 97, 

00. Pa.—Commonwealth v. Shapiro, 
89 Pittsb.Leg.J. 210. 

Tex—Lee v. State, 143 S.W.2d 889. 

140 TexCr. 166. 

27 C.J. p 1006 note 98. 

Keeper 

It is essential element of offense of 
setting up or keeping gambling de¬ 
vices, or of inducing persons to bet 
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or play at game thereon, that there 
be keeper of such device, as defined 
by statute.—State v. Brown, 236 P. 
663, 118 Kan. 603. 

Permitting desrloe to remain 

Misdemeanor conviction for per¬ 
mitting gaming device to remain on 
accused’s premises would be attirmed 
as against contention that, if accused 
was guilty of any olTense, it wa.s a 
felony and not a misdemeanor, since 
statutes make a felon of him who 
keeps premises or rents to another 
for purpose of being used as place to 
gamble, while statute under which 
conviction was had is aimed at him 
who permits gaming device to remain 
upon his premises.—Scott v. State, 95 
S.W.2d 140, 130 TexCr. 446. 

61- Cal.—People v. rUrcc. 96 P.2d 

784, 14 Cal.2d 639. superseding. 

App., 91 P.2d 160. 

27 C.J. p 1007 note 1. 

Boom in. Jail 

Where, inmate of county Jail, given 
supervision and authority over fellow 
prisoners in a particular room, placed 
or directed the placing of tables and 
invited other prisoners to play poker 
thereat, and furnished them with 
the cards wherewith to play, and 
where he supervised the games and 
took a "rake-ofP^ of ‘*a nickel on each 
pot," he was guilty of "keeping* a 
building and room in which gaming 
took place.—Meinert v. State. 131 N. 
E. 516, 190 Xnd. 682. 16 A.L.n. 1201- 
XCoasoy room, or th* Uka 

The offense of keeping a gambling 
house requires the setting up or es¬ 
tablishment of a house, room, or the 
like where people assemble to gam- 
[ ble.—Commonwealth v, Zotter, 200 
I A. 204. 131 Pa.Super. 296. 
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exhibiting of any table or other device for gam¬ 
ing, without limitation as to place, the place where 
it is set up, kept, or exhibited is immaterial.®^ The 
same is true when the statute prohibits permitting 
or suffering premises controlled or occupied by one 
to be used for gaming purposes, as long as the 
premises are in the control or occupation of ac¬ 
cused.®® The statutes do not always prohibit gen¬ 
erally the setting up, keeping, or exhibiting of gam¬ 
ing tables or other gaming devices, or the permit¬ 
ting of gaming, but sometimes prohibit them in par¬ 
ticular places only,®^ and in such instances they do 
not apply to acts committed in other places.®® 

§ 92. Noise, Disturbance, or Publicity 

Noise or actual disturbance is not necessary, and 
a common gambling house need not necessarily be open 
to the general public. 

To make the keeping of a gaming house an indict¬ 
able offense, it is not necessary that there shall be 
noise or other actual disturbance.®® 

The word ''common” as applied to gaming hous¬ 
es, whether at common law or in a statute punish¬ 
ing any person who shall keep a common gambling 
house, does not necessarily mean that the house 
shall be open to all the public,®^ and the fact that it 
is limited to a particular class of the public will not 
prevent its being a gaming house.®® The fact that 
a house is a clubhouse and its use and the gaming 
therein are limited to the subscribers and members 
of the club, and that it is not open to all persons 
who may be desirous of using the same, will not 
keep it from being a gaming house,®® and a room on 
the door of which is the name of a club, which con¬ 


tains a blackboard devoted to "policy,” and in which 
all business stops whenever an officer appears, and 
in which on his visits are found the implements or¬ 
dinarily used in playing policy, may well be found 
to be a common gambling place.^O While the gam¬ 
ing need not be visible from the outside,some de¬ 
gree of publicity is necessary, and gaming in a pri¬ 
vate house or the permitting of gaming in a private 
house, not open to persons generally for such pur¬ 
poses, does not render the house a common gaming 
house.'^^ 

§ 93. Game 

Games within gaming statutes generally are dis¬ 
cussed supra § 86, and particular games in con¬ 
nection with a prosecution for keeping a gaming 
houjse are considered infra § 96. 

Examine Pocket Parts for later cases. 

§ 94. -Necessity of Gaming to Consti¬ 

tute Particular Offenses 

Actual gaming need not be shown to convict one of 
keeping a gaming house or place, etc., but It Is an es¬ 
sential element of the general offense of suffering or 
permitting a house to be used for gambling. 

To render a person guilty of the common-law 
offense of keeping a common gaming house or room, 
it is not necessary to show that any gambling was 
in fact done there, as the offense consists in the 
keeping of the place for such a purpose.*^® The 
same is true, in the absence of express provision to 
the contrary, under statutes punishing the keeping 
of a gaming house or place, etc.,*^^ or the keeping 


62. Mo.—State v. Chauvin, 132 S.'W. 

243, 231 Mo. 31, Ann.Cas.l912A 992. 
27 C.J. p 1007 note 2. 

68. Ky.—Louisville & N. R. Co. v. 
Commonwealth, 66 S.W. 605, 112 
Ky. 636, 23 Ky.L. 1900. 

27 C.J. p 1007 note 3. 

64. La.—State v. Croal, 6 So.2d 16, 
198 La. 820. 

27 CJ. p 1007 note 4. 

Slot machine 

It is not unlawful for owner or 
lessee or proprietor of buildingr or 
premises to permit slot machine or 
other similar mechanical device to be 
in building or on premises unless ma¬ 
chine is operated in violation of the 
first section of the statute or unless 
a business of some nature is conduct¬ 
ed in the building or on the premises. 
—State V. Croal, supra. 

65. Md.—^Baker v. State, 2 Harr. & 
J. 5, 

Tex.—^Wallace v. State, 12 Tex.App. 
479. 


m 

66. Ga.—Gullatt v. State, 160 S.H 
826, 169 Ga. 538. 

27 C.J. p 1007 note 6. 

67- Mass.—Commonwealth v. Char¬ 
lie Joe, 79 K.H. 737, 193 Mass. 383. 
27 C.J. p 1007 note 7. 

6a. W.Va.—State v. Baker, 71 S.B. 
186, 69 W.Va. 263, 33 L.R.A.,N.S., 
549. 

27 C.J. p 1007 note 8. 

68. Mass.—Commonwealth v. Blank- 
inship, 42 N.BJ. 116, 166 Mass. 40. 
76. Mass.—Commonwealth v. Adams, 
35 N.B. 851, 160 Mass. 310. 

71. W.Va.—State v. Baker, 71 S.EJ. 
186, 69 W.Va. 263, 33 L.R.A.,H.S.. 
549. 

27 C.J. p 1007 note 11. 

72. Bel.—State v. Layman, 5 Del. 
510. 

27 ax p 1007 note IS. 

73. Minn.—State v. Crummey, 17 
Minn. 72. 

74L CaL—^People v. EUibakolf, 113 P. 
2d 760, 46 Cal,2d 170—People v. 
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VerUieb, App., 129 P.2d 766—Peo¬ 
ple v. Manning, 98 P.2d 748, 37 
Cal.App.2d 41. 

Conn.—State v. Rich, 29 A.2d 771, 
129 Conn. 587. 

27 C.J. p 1008 note 16. 
auiming of race 

In order to prove a violation on a 
particular day of statute making it 
an offense to occupy room or build¬ 
ing with books, papers, and para¬ 
phernalia for purpose of recording 
bets on contest of speed of a beast, 
it is not necessary to establish that 
there was a race, or purported race 
on that day.—People v. Allen, Cal. 
App., 128 P.2d 403—People v. Hinkle, 
221 P. 693, 64 CaLApp. 376—People 
v. Sutherland, 210 P. 965, 69 CaLApp. 
462—^People v. Carroll, 202 P. 885, 64 
Cal.App. 684. 

DistSmotLoii. -between. keepbuT place 
and permittlii^ use of premises 

Where officers found fully equipped 
gambling paraphernalia in operation 
in house controlled and occupied by 
defendant, and defendant was pres- 
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or exhibiting of a gaming table or other device.^® 
In regard to the keeping or exhibiting of gaming 
tables or other devices some of the statutes express¬ 
ly provide that no money need be won or lost or 
bet;*^® others expressly require betting. 

Permitting or suffering. The fact that gambling 
actually took place has been held to be an essential 
element of the general offense of suffering or per¬ 
mitting a house to be used for gambling, 78 but no 
money need be won or lost or bet under statutes 


which make it an offense to permit the playing of 
certain games.79 

§ 95. - Nature of Stake 

In a prosecution for keeping a gaming house, etc., the 
nature of the stakes played for is ordinarily immaterial, 
as long as they are something of value. 

In a prosecution for keeping a gaming house, etc., 
the nature of the stakes played for is ordinarily im¬ 
material as long as they are something of value.*® 


ent, but alleged that he knew noth¬ 
ing about any game being played in 
house, defendant was properly in¬ 
dicted Txnder statute against keeping 
a gambling place rather than under 
statute against permitting premises 
to be used for gaming.—Reese v. 
State, 143 S.W.2d 395, 140 Tex.Cr. 
101 . 

75. Ga.—Elder v. Camp, 18 S.E.2d 
622, 193 Ga. 320. 

27 C.J. p 1008 note 16. 

Operation, not necessary 

Statute making it unlawful for any 
person to '‘possess,” “keep,” “own,” 
set up, operate, or conduct gambling 
device, and providing for destruction 
thereof, was held intended to pro¬ 
hibit possession or ownership of slot 
machine, which was gambling device, 
by dealer in such machines who was 
not an operator and had no intent to 
operate it—Hurvich v. State, 162 So. 
362, 230 Ala. 578. 

Intention Immaterial 

In a prosecution for unlawfully 
keeping a slot machine, the intention 
of a particular defendant is immate¬ 
rial.—People V. Pltzgibbons, 33 N.T. 
S.2d 377. 

Possible hardship in diverse cases 

Violation of statute prohibiting 
possession of slot machine could not 
be defended on ground that the stat¬ 
ute was drastic and broad in its 
scope and imposed rules of conduct 
which might work hardship in di¬ 
verse cases.—^People v. Gravenhorst, 
32 N.T.S.2d 760. 

76. Ala.—State v. Whitworth, 8 
Port 434—Smith v. State, 196 So. 
132, 29 Ala.App. 302, certiorari de¬ 
nied 196 So. 133, 239 Ala. 579. 

77. Ky.—Commonwealth v. Monarch, 
6 Bush 298. 

27 C.J. p 1008 note 18. 

78. Ind.—Sowle v. State, 11 Ind. 492. 
27 C.J. p 1008 note 19. 

7^ Tex.—Bosshard v. State, 25 Tex 
Suppl. 207. 

27 C.J. p 1008 note 20. 

80. Tenn.—^Heartley v. State, 167 S. 

W.2d 1, 178 Tenn. 254. 

27 CJ. p 1008 note 21. 

Property or thing of valne 

(1) The statute adding merchan¬ 
dise, articles of value, and tokens to 
“money, checks, credits or other 


representative of value” set forth in 
previous statute as stakes prohibited 
in operation of gambling devices, in¬ 
cluding slot machines, and prohibit¬ 
ing possession or control of slot ma¬ 
chines used as gaming devices, is not 
superfluous, although construed as 
inapplicable to possession of slot ma¬ 
chines never’ used for gambling, as 
it adds something to state law pro¬ 
hibiting gaming.—Chapman v. Aggel- 
er, 119 P.2d 204, 47 Cal.App.2d 848. 

(2) In slot machine statute making 
it unlawful to possess any machine 
adapted for use in such a way that 
as a result of the insertion of any 
coin the machine may be operated 
and, by reason of any element of 
chance, the user may become entitled 
to receive any money, credit, allow¬ 
ance, or thing of value, the absence 
of the word “other” or similar term 
Indicated an independence of the 
various terms so that an application 
of the last one was not so definitely 
limited as if the word “other” had 
been used, since the word "any” 
means “every” and is to be applied 
Indiilerently to persons and things, 
and is invariably employed in the 
sense of all or each one of all.—Peo¬ 
ple V. gravenhorst, 32 N.Y.S.2d 760. 

(3) A thing of value may be any¬ 
thing afTordlng the necossnry lure to 
indulge a gambling Instinct, 

Me.—State v. Baitler, 161 A. 671, 131 
Me. 285. 

N.T.—People V. Gravenhorst, 32 N.T. 

S. 2d 760—^People v, Cerniglla, 11 N. 

T. S.2d 6, 

Tenn.—Heartley v. State, 157 S.W.2d 
1. 178 Tenn. 254. 

(4) Amusement is a thing of value. 
Ark.—Rankin v. Mills Novelty Co., 

32 S.W.2d 161, 182 Ark, 561. 

N.M.—Giomi v. Chase, 1.32 P.2d 715. 
N.T.—People v. Gravenhorst, 32 N.T. 
S.2d 760. 

S.C.—Harvie v. Heise, 148 S.E. 66, 150 
S.C. 277, appeal dismissed Wilson 
V. McLane, 49 S.Ct. 361, 279 TT.S. 
822. 73 L.Ed. 976, appeal dismissed 
and certiorari denied Superior Con¬ 
fection Co, V. Craig, 49 S.Ct. 478, 
279 U.S. 824, 73 L.Ed. 977, and ap¬ 
peal dismissed Adler v. Rector, 19 
S.Ct. 480, 279 U.S. 876, 73 L.Ed. 
1010. 

(6) Tokens or checks obtained by 
1 


chance have been held property with¬ 
in statutes and ordinances penalizing 
the operation of devices for obtain¬ 
ing money or properly by chance.— 
Boynton v. Ellis, C.C.A.Kan., 57 P.2d 
665. 

(6) Tokens produced in varying 
Quantities by automatic vending ma¬ 
chine, which tokens could be used to 
play mechanical baseball game, were 
held “things of value” within statute 
prohibiting gambling.—State v. Batt¬ 
ler. 161 A. 671, 131 Me. 285. 

(7) Under a statute making it an 
offense to conduct devices to ho play¬ 
ed for money, cheeks, or any other 
representative of value, the other 
representative of value Is limited to 
tokens repre.sentlng money or value 
in the form of money.—Kx parte 
Gray, 204 P. 1029, 23 Ariz. 461. 

Pree plays or free games 

(1) The operation of a slot ma¬ 
chine which vended mints and pro¬ 
duced combinations of symbols enti¬ 
tling operator to free plays, but did 
not give mints on the free plays and 
was incapable of ejecting coins or 
anything except mint.s, did not nu- 
Ihorlzo conviction of establishing 
gambling place.—CommonweaUh v. 
Kllng, 13 A.2d 104, 140 Pa.Super. 68. 

(2) The privilege of playing addi¬ 
tional games has beup held not to 
render the device one within the pro¬ 
hibition of a statuf** ns to the opera¬ 
tion of a gambling device, designed 
for the purpose of rdaying any game 
of chance for money or property.— 
State V. Waite, 131 P.2d 708. 156 Kan, 
143. 

(3) However, maehlneo arranged to 
offer free games nre within the pro¬ 
hibitions of some stntuti'S. 

Ark.—Rankin v. Mills Novelty Go., 32 
S.W.2d 161. 182 Ark. 561. 

Iowa.—Stale v. Wiley, 3 N.W.2d 626. 
Ky.—Steely v. Commonwealth, 161 S. 
W.2d 977. 

N.T.—Savoy Vending Co. v. Valen¬ 
tine. 33 N,y.S.2d 324. 17K Mlsc. 1 — 
People v. Fitzgilthons, 33 N.V.S.2d 
377—People v. Boxer, 24 N.Y.S.2d 
628—People v. Cerniglla, 11 N.T.S. 
2d 5. 

Ohio.—Kraus v. City of Cleveland, 19 
N.E.2d 159, 135 Ohio Bt. 43. 

Tex—Martin v. State, Cr., 162 S.W.2d 
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It is as much gaming to play for food, drinks, ci¬ 
gars, etc., as to play for money, as shown supra § 
88, and, therefore, a person is guilty of keeping a 
gaming house, permitting gaming in his house, ex¬ 
hibiting a gaming device, etc., if he keeps a house 
to which persons may and do resort for the pur¬ 
pose of gaming for such stakes.However, under 
a statute making it an offense to conduct devices to 
be played for money, checks, or any other repre¬ 
sentative of value, it has been held that playing for 
candy is not an offense,^^ has been held that 

playing for the fees for the use of the table on 
which the game is played is not such species of 
gaming as to render the keeper of the house guilty 
of the offense of keeping a gaming house.^s 

§ 96. - Particular Games and Transac¬ 

tions 

a. In general 

b. Slot machines, etc. 


c. Bookmaking and pool selling 

d. Bucket shop transactions 

a. In General 

Some statutes making It an offense to keep gaming 
houses or gaming devices, etc., are directed against all 
descriptions of gambling, while others make It an offense 
to suffer the playing of particular games- 

The statutes of some states maldng it an offense 
to keep gaming houses or gaming devices, etc., are 
directed against all descriptions of gambling,^^ and 
under some statutes it has been held immaterial 
whether or not the game or bet be one prohibited 
by law. 85 Some statutes make it an offense to suf¬ 
fer the playing of an unlawful game or sport in par¬ 
ticular places;®® and some are directed against suf¬ 
fering or permitting particular games on one’s 
premises.®*^ 

Some statutes prohibit the keeping, etc., of bank¬ 
ing games, gaming tables or devices, etc.,®® and such 
statutes have been held not to make it an offense 


722—Broaddus v. State, 150 S.W.2d 
247. 141 Tex.Cr. 612. 

(4) It has been held not necessary 
that the machine be capable of emit¬ 
ting anything.—People v. Graven- 
horst, 32 N.Y.S.2d 760. 

(5) Under statute prohibiting oper¬ 
ation of slot machines, the thing 
played for and received is actually 
the right to operate the machine an 
additional time or times and not the 
token which represents that value.— 
State V. Abbott, 11 S.E.2d 639, 218 N. 
C. 470, followed in State v. Brown, 
11 S.R2d 645, 218 N.C. 480, State v. 
Rogers. 11 S.B.2d 646, 218 N.C. 481, 
State V. Moseley, 11 S.B.2d 546, 218 
N.C. 481, State v. Davis, 11 S.B.2d 
646, 218 N.C. 482 and State v. Mills, 
11 S.E.2d 647, 218 N.C. 482. 

81. Mont.—State v. Aldahl, 78 P.2d 
935, 106 Mont 390. 

27 C.J. p 1008 note 23. 

Statute authorisiug hlaoitjaok 

A statute authorizing places of 
business to maintain card tables for 
the playing of “blackjack” for the 
pleasure of their customers, who paid 
for the maintenance of the card 
tables and cards by trade checks re¬ 
deemable in merchandise, did not au¬ 
thorize use of trade checks in play¬ 
ing or betting on the game.—State v. 
Aldahl, supra. 

82. Ariz.—Ex parte Gray, 204 P. 
1029, 23 Ariz. 461. 

83. Ill.—^Harbaugh v. People, 40 Ill. 
294. 

As constituting gaming see stg;>ra § 

88 . 

84. U.S.—Bradford v. Hurt, D.C 
Tex., 16 F.Snpp. 426, aifirmed, C.C. 
A., 84 P.2d 722. 


Ky.—^Roberts v. Commonwealth, 11 
B.Mon. 3. 

Okl.—Roedl v. State. Cr., 183 P.2d 
558. 

Bingo 

Pla.—Creash v. State, 179 So. 149, 181 
Pla, 111. 

Pa.—Commonwealth v. Leslie, 28 Pa. 

Dist. & Co. 391, 43 DauphuCo. 167. 
Bridge game 

One who maintained duplicate 
bridge games in his apartment under 
plan whereby a seat in game cost 
fifty cents and winning team re¬ 
ceived two dollars, was guilty of 
maintaining a place for the purpose 
of “gambling.”—^People, on Complaint 
of Fleming v. Welti, 37 N.T.S.2d 662. 

crap game 0 

Statute defining offense of install¬ 
ing and keeping gambling devices, 
etc., includes crap games or devices 
for playing games of chance for 
money.—State v. Greer, 6 S.W.2d 842, 
320 Mo. 171. 

85. Fla.—Wilson v. State, 177 So. 
216, 129 Fla. 827—Reinmiller v. 
State, 111 So. 633, 93 Fla. 462. 

Ga.—Gullatt v. State, 160 S.E. 826, 
169 Ga. 538. 

86. Ariz,—Engle v. State, 90 P.2d 
988, 53 Ariz. 458. 

27 C.J. p 1008 note 28. 

87. Ark.—State v. May, 108 S.W.2d 
896, 194 Ark. 547. 

27 C.J. P 1008 note 29. 

Attempted evasiou 

Under act making it a misdemean¬ 
or to operate a pool room for hire 
within three miles of any school or 
church house, sale of equipment of 
pool room so situated by owner to a 
club of which he and others became 
members, for small cash payment un¬ 
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der arrangement whereby owner con¬ 
tinued to manage pool room at fixed 
salary, collected membership fees and 
dues from membership which was 
open to anyone who did not drink 
beer and whisky, and paid all ex¬ 
penses incident to operation of pool 
room, constituted a violation of the 
act, since arrangement was a mere 
device to avoid the penalty of the 
act.—State v. May, supra. 

Miniature pool table 
Game played with balls and cues 
on miniature pool table maintained 
in drug store held “game similar to 
pool” within statute prohibiting op¬ 
eration of pool hall.—Clark v. State,. 
63 S.W.2d 62, 121 Tex.Cr. 483. 

8A Ala.—Jackson v. State, 182 So. 
82, 28 Ala.App. 233, reversed on 
other grounds 182 So. 83, 236 Ala. 
76—Rast V. State, ISO So. 901, 28 
Ala.App. 668, certiorari denied 180 
So, 894, 236 Ala. 697—McGee v. 
State, 180 So. 123, 28 Ala.App. 127, 
certiorari denied 180 So. 123, 235 
Ala. 630—Maxey v. State, 180 So. 
116, 28 AlaApp. 127—Huffman v. 
State. 180 So. 116, 28 Ala.App. 127 
—Mastoras v. State, 180 So. 113, 28 
AlaApp. 123, certiorari denied 180 
So. 116, 235 Ala. 619. 

Or.—State v. Fuller, 101 P.2d 1010,. 
164 Or. 383. 

Pa—In re Teletype Mach. No. 33335, 
191 A. 210, 126 PaSuper. 633. 

6 C.J. p 1180 note 36 [c], [d]. 

Punch board 

Legislature by incorporating words 
“punch board” into gambling statute 
recognizes punch board as “gambling 
device.”—^Parker-Gordon Importing 
Co. V. Benakls, 238 N.W. 611, 2ia 
Iowa 136. 



OAMINQ 


38 C.J.S. 


§ 96 

for the owner or occupant of a house to suffer or 
permit the playing therein of poker or any of the 
small games of cards.^^ While it has been stated 
that there is no fixed, definite, or certain meaning 
or application of the word *Mevice,”®® and that a 
statute naming and designating devices which are 
prohibited includes only the devices named there¬ 
in,other statutes have been held to contemplate 
all devices of the general character intended to be 
prohibited.92 Under some statutes, any table used 
for gaming is included without regard to its appli¬ 
ances or adaption to any particular game,^^ and ar¬ 
ticles which are actually shown to be wrongly used, 
or are declared by statute to be gambling devices, 
are subject to a statute prohibiting their posses- 
sion.^4 Some of these statutes have been held to 


be directed primarily at the professional gambler 
and the tools and implements of his calling, or his 
use thereof.^^ 

b. Slot Machines, Etc. 

Generally, slot machines are within the provisions of 
the various statutes prohibiting the possession, operation, 
etc., thereof, where the player stands to win or lose 
property or something of value according to hazard or 
chance in the machine’s operation. 

While, under some statutes or ordinances, it is un¬ 
lawful to keep for profit an amusement or device, 
the operation of which is controlled by the deposit 
of a coin,®® without regard to whether or not play¬ 
ing it amounts to gambling,® ^ and without regard to 
the value of the things held out as an inducement 
to the playing of the machine,®® ordinarily slot ma¬ 


ss. Ark.—Tully v. State, 114 S.W. 

920, SS Ark. 411, 413. 

27 C.J. p 1008 note 30. 

sa Tex.—Conklin v. State, Cr., 162 

S.W.2d 973. 

Apx>aratas for determining result 

(1) A ‘‘device or apparatus for 
gambling” within terms of prohibi¬ 
tory statute is a device or apparatus 
designed for carrying on the actual 
gambling, for determining whether 
or not the player is to win or lose, 
like the wheel of fortune and con¬ 
trivances of that sort,—Common¬ 
wealth V. Mihalow, 16 A.2d 656, 142 
Pa.Super. 433. 

<2) In order to sustain conviction 
of operating a “banking” or “percent¬ 
age” game played with cards, dice, 
or any device within statute, test is 
whether or not implement or device 
is used in determining who shall win 
or lose and whether or not it Is an 
integral part of the actual gambling; 
and, wheh device has nothing to do 
with determining who shall win or 
lose, the case is not within the stat¬ 
ute.—Engle v. State, 90 P.2d 988, 53 
Ariz. 458. 

A gaanbUag dervlee is “any punch- 
board, drawing card, slot machine or 
any machine or device used or in¬ 
tended to be used for gambling.”— 
Commonwealth v. A Certain Gam¬ 
bling Device, 24 Erie Co., Pa., 132, 34 
Mun.L.R, 82. 

‘^Trades day*’ scheme 

Scheme whereby merchants gave 
customers tickets purchased from 
chamber of commerce, entitling cus¬ 
tomers to chance on prize, was held 
not gambling device.—R. J. Williams 
Puimiture Co. v, McComb Chamber of 
Commerce, 112 So. 579, 147 Miss. 649. 
Chones or devices within statutes 

(1) Conducting an “Advertoshare,” 
which was a game wherein player 
secured checker problem by punch¬ 
ing board and obtained prize if he 
solved problem, was held “device” 


for carrying on “game of chance.”— 
U. S. v. Frodenberg, 8 Alaska 261. 

(2) Under statute penalizing as a 
misdemeanor all playing for money 
or other valuable thing with any de¬ 
vice having one or more figures or 
numbers thereon, theater manager, 
who gave to theater patrons cards 
with which game called “Payme” was 
played for credit, voucher redeemable 
in merchandise, was guilty of a mis¬ 
demeanor, since “valuable thing” to 
the manager was the extra trade 
which the playing of the game would 
attract, as against contention that 
awarding of prizes was merely the 
awarding of a gratuitous “prize or 
premium” to patrons, and that no 
risk or loss was Involved by the play¬ 
ers, notwithstanding some people 
were permitted to play the game 
without paying an admission charge. 
—State V. Berger, 17 A,2d 167, 126 
N.J.Daw 39. 

(3> A pra||tice by bottler, intended 
to advertise beverages, of stamping 
numbers under crowns of some of 
beverage bottles and redeeming such 
crowns in cash in amount of num¬ 
bers, is within statutory prohibition 
against “machine, mechanical device, 
contrivance, appliance or invention 
intended for purpose of winning mon¬ 
ey or any other thing by chance or 
hazard.”—Try-Me Bottling Co. v. 
State, 178 So. 231, 236 Ala. 207. 

(4) Under a statute making it un¬ 
lawful to keep any apparatus for 
playing any game of chance on which 
money is usually wagered in the 
building or grounds of a religious 
corporation, an apparatus which de¬ 
cides by the turn of a wheel which 
one of a set of articles of different 
values a person is to receive in re¬ 
turn for the payment of ten cents at 
a bazaar on the property of a relig¬ 
ious corporation is illegal, the fact 
that every person wins something 
and the purpose for which the money 
received is to be used both being im¬ 

158 


material.—St. Malachy’s Home v. 
Hylan, 200 N.T.S. 856, 121 Misc. 344. 

91. Ala—Jackson v. State, 182 So. 
82, 28 AlaApp. 233. reversed on 
other grounds 182 So. 83, 236 Ala 
75—Hast V. State, ISO So. 901, 28 
AlaApp. 668, certiorari denied 180 
So. 894, 236 Ala 697—McGee v. 
State, 180 So. 123, 28 AlaApp. 127. 
certiorari denied 181) So. 123, 235 
Ala 530—^Maxey v. State. ISO So. 
116, 28 AlaApp. 127—Huffman v. 
State, 180 So. 116, 28 Ala.App. 127 
—^Mostoras v. State, 180 So. 113, 

28 AlaApp. 123, certiorari denied 
180 So. 115, 235 Ala 619. 

92. Iowa—State v. Wiley. 3 N.W.2d 
620. 

93. Ala—Smith v. State, 196 So. 132, 

29 AlaApp. 302, certiorari denied 
196 So. 133, 239 Ala. 679. 

94. Xowa.—State v. Co wen, 3 N.W.2d 
176, followed in State v. Epstein, 
3 N.W.2d 186 and State v, Wiley, 
3 N.W.2d 186. 

95. Kan,—State v. Brown. 236 P. 
663, 118 Kan. 603. 

9a Ill.—Silfen V, City of Chh'ago, 
19 N,E.2d 640, 299 lU.App. 117. 

97, Okl,—Couch V. State, 110 r.2d 
613, 71 Okl.Cr. 223—<'oll>ert v. Su¬ 
perior Confection Co., 6 P,2d 791, 
154 Okl. 28. 
xrame givost 

The name given a machine does not 
determine whether or not it comes 
under the statutory clasHification of 
a slot machine, but that is deter¬ 
mined by the manner and result of 
its operation.—Couch v. State, 110 P. 
2d 613, 71 Okl.Cr. 223—Mackay v. 
State, 83 P.2d 611, 66 Okl.Cr. 149. 

9a Okl.—Couch v. State. 110 P.2d 
613, 71 OkUCr. 228—Colbert v. Su¬ 
perior Confection Co,, 6 P.2d 791, 
154 Okl. 2a 
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chines are not unlawful per se,^^ although they are 
illegal if constructed or permitted to be operated 
as gambling devices.^ 

Generally, slot machines are within the prorisions 


of the various statutes prohibiting the possession, 
operation, etc., of banking games, gambling devices, 
etc., where the player stands to win or lose prop¬ 
erty or something of value according to hazard or 
chance in the machine’s operation,^ and slot ma¬ 


ss. Fla.—Stoutamire v. Pratt, 6 So. 
2d 248—^Kirk v. Morrison, 146 So. 
215, 108 Fla. 144. 

Amusement 

(1) The mere possession of a slot 
machine or even Its operation for 
amusement and not fo'p profit does 
not constitute a crime. 

Miss.—^Klngr V. McCrory, 175 So. 193, 
179 Miss. 162. 

N.Y.—In re Mapakarakes, 8 N.T.S.2d 
826, 169 Misc. 766—Times Amuse¬ 
ment Corporation v. Moss, 290 N. 
T.S. 794, 160 Misc. 930, affirmed 287 
N.Y.S. 327, 247 App.IMv. 771. 

(2) Amusement as thing of value 
see supra § 95. 

Illegal agreesHLent 

(1) Lunchroom employee who In¬ 
formed customer that if, hy playing 
gum ball machine, certain ball was 
ejected, customer would receive mer¬ 
chandise for it, was held not to have 
made illegal "agreement” with refer¬ 
ence to machine, under statute de¬ 
claring such agreements illegal, since 
statute refers to agreements made by 
keeper of machine or permitted to be 
made in his behalf by another.—Peo¬ 
ple V. Mills, 290 N.Y.S, 48, 160 Misc. 
730. 

(2) An agreement to give cash 
prize if player should attain certain 
score in operating pin ball machine 
would constitute violation of stat¬ 
ute prohibiting "slot machines,” even 
though after playing the machine the 
score agrreed on had not been at¬ 
tained.—^In re Mapakarakes, 8 N.Y.3. 
2d 826, 169 Misc. 766. 

(3) A pin ball or bagatelle game 
is a *^slot machine or device” within 
statute prohibiting operation of slot 
machines or devices and the making 
of agreements with reference there¬ 
to pursuant to which user as a re¬ 
sult of any element of chance may 
become entitled to receive any mon¬ 
ey, credit, or thing of value.—^People 
on Complaint of Nicolettl v. Garglulo, 
298 N.Y.S. 951, 164 Misc. 39. 

Some maobines legal 

The ownership, sale, demise, or 
transportation of certain slot ma¬ 
chines is prohibited by law, but pos¬ 
session, use, and operation of others, 
under license, are permitted,—State 
v. Calcutt, 15 S.E.2d 9, 219 N.C. 545. 

1. Ark,—Steed v. State, 72 S.W.2d 
642, 189 Ark. 389. 

Fla.—^Kirk v. Morrison, 146 So. 215, 
108 Fla. 144. 

N.Y.—^People v. Wertheimer, 274 N. 
Y.S. 90, 152 Misc. 733. 


Pa.—Commonwealth v. Mlhalow, 16 

A2d 656, 142 Pa.Super. 433. 

Tex.—^Roberts v. Gossett, Civ.App., 

88 S.W.2d 507. 

Purpose of statute 

The statute was enacted complete¬ 
ly to suppress and not to regrulate 
gambling of that type by eliminating 
the machines manufactured and used 
for gambling purposes.—People v. 
Gravenhorst, 32 N.Y.S.2d 760. 

Statute aaalnm prohibitum 
N.Y.—People v. Boxer, 24 N.Y.S. 2d 

628. 

Ou third peoraou’s presuises 

Statute relating to keeping of slot 
machines applies where slot ma¬ 
chine is on third person’s premises.— 
State V. Newmark, 152 A. 206, 8 N.J. 
Misc. 803. 

Kedemptioii of tokeus, etc. 

(1) Metal discs accepted by keeper 
of machine in payment of merchan¬ 
dise are coins within statute.—State 
V. Kelleher, 127 A. 503, 2 W.W.Harr. 
DeL, 559. 

(2) Possession of slot machine 
constitutes offense under proof that 
disks issuing from machine were to 
person using it, checks calling for 
money.—^People v. Kopper, 170 N.K. 
601, 263 N.Y. 83—People v. Kraw- 
czyk, 293 N.Y.S. 121, 161 Misc. 786. 

Payment by owner 

Slot machine, operator of which, if 
winner, was paid by man in whose 
place machine was operated, and not 
by machine itself, was held "gam¬ 
bling device.”—State v. Pollnow, Mo., 
14 S.W.2d 674. 

Beadlly converted 

(1) Prior to amendment of statute 
penalizing keeping slot machines, 
only machines which were actually 
gambling devices or actually used in 
gambling devices violated the stat¬ 
ute.—^People v. Jennings, 177 N.BJ 
419, 267 N.Y. 196—^People v. Traver, 
11 N.Y.S.2d 688, 171 Misc. 53. 

<2) However, under the statute as 
amended, machines which can readily 
be converted to free game machines 
are within the prohibition of the 
statute.—^People v. Bitter, 32 N.Y.S. 
2d 176—^People v. Boxer, 24 N.Y.S.2d 
628. 

(3) Question whether or not a slot 
machine is readily convertible into a 
free play machine, so as to be within 
scope of penal statute, will depend on 
facts of each particular case.—People 
V. Bitter, supra. 

(4) Evidence as to what might 
have been done is specifically made a 
criterion for determining tie char¬ 
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acter of the apparatus.—People v. 
Fitzgibbons, 33 N.Y.S.2d 377. 

(6) Knowledge, ability, or intent to 
convert pinball machines into free 
game machines is immaterial.—^Peo¬ 
ple V. Boxer, supra. 

(6) Whether apparatus which 
would cause a pinball machine to 
give free plays was attached in place 
on the machine or lying unattached 
in bottom of machine was Immaterial 
in determining whether or not stat¬ 
ute prohibiting ownership or trans¬ 
portation of a machine readily con¬ 
vertible into a gambling device had 
been violated.—^People v. Bitter, su¬ 
pra. 

(7> Machines are illegal and are 
"gambling devices,” irrespective of 
whether layman or expert does the 
work of converting.—^People v. Bit¬ 
ter, supra. 

(8) Where apparatus could be at¬ 
tached so as to cause pinball ma¬ 
chine to give free plays by simple 
operation not requiring more than 
three or four minutes, machine was 
"readily convertible.”—^People v. Bit¬ 
ter, supra—^People v. Boxer, supra. 

(9) The provision as to ready con¬ 
version is not limited to situations 
where the conversion is effected only 
by mechanical manipulation without 
the addition of further parts.—^Peo¬ 
ple V. Fitzgibbons, 33 N.Y.S.2d 377. 

(10) But the fact that prizes could 
be given at any time In operation of 
pinball machines was held not to 
render such machines illegal, where 
they were otherwise legal, on ground 
they were convertible into gambling 
devices within prohibition of statute. 
—Times Amusement Corporation v. 
Moss, 290 N.Y.S, 794, 160 Misc. 930, 
affirmed 287 N.Y.S. 327, 247 App.Dlv. 
771. 

Rules for determining whether or 
not slot machine is gambling device 
are same whether prohibited by stat¬ 
ute or municipal ordinance.—City of 
Milwaukee v. Johnson, 213 N.W. 335, 
192 Wis. 685. 

2. U.S.—Boynton v. Ellis, C.C.A. 
Kan., 67 P.2d 666. 

^a.—^Hurvich v. State, 162 So. 362, 
230 Ala. 678—^Howle v. City of 
Birmingham, 159 So. 206, 229 Ala. 
666 . 

Fla.—^Hernandez v. Graves, 4 So. 2d 
113, 148 Fla. 247—^Moss v. Graves, 
200 Bo. 68, 146 Fla. 3—^Kirk v. Mor¬ 
rison, 146 So. 215, 108 Fla. 144. 

Qa.—^Elder v. Camp, 18 S.E.2d 622, 
193 Ga 320—Brocket! v. State, 125 
S.E. 513, 33 GaApp. 57. 
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chines have been held within the statutes, although 
they show with absolute certainty, before the player 
deposits his coin, what he will receive, the showing 
varying after each play.^ Also, a slot machine is 
within some statutes where its operation is such that, 
although the player in any event will receive some¬ 
thing, he stands a chance to win something else in 
addition,^ 

Operation of a slot machine as constituting a lot¬ 


tery is considered in the CJ.S. title Lotteries § 8, al¬ 
so 38 CJ. p 299 notes 38-43. 

Possession. Under some statutes, it is not a 
crime to possess a slot machine which may be op¬ 
erated as a gaming device,® but under other stat¬ 
utes, the possession or use thereof is prohibited.® 

Legitimate vending machines. Gaming statutes 
have generally been held inapplicable to bona fide 
vending machines,*^ where no element of chance is 


Idaho.—^Pepple v. Headrick, 128 P.2d 
757. 

Kan.—State ex rel. v. Myers, 102 P. 

2d 1028, 152 Kan. 52. 

ILa.—Colonial Country Club v. Paul, 
140 So. 168, 19 LaApp. 365. 

Me.—State v. Livingston, 196 A. 407, 
135 Me. 323. 

Miss.—^Atkins v. State, 174 So. 52, 
178 Miss. 804. 

Mont—State ex rel. Dussault v. Kil- 
burn, 109 P.2d 1113, 111 Mont 400, 
135 A.L.R. 99. 

N.M.—State v. Apodoca, 251 P. 389, 
32 N.M. SO. 

N.T.—In re Mapakarakes, 8 N.T.S.2d 
826, 169 Misc. 766—Times Amuse¬ 
ment Corporation v. Moss, 290 N.T. 

S. 794, 160 Misc. 930. affirmed 287 
N.T.S. 327, 247 App.Div. 771—Peo¬ 
ple V. Spltzig, 233 N.Y.S. 228, 133 
Misc. 503. 

N.C.—State v. Humphries, 186 S.E. 
473, 210 N.C. 406. 

Ohio.—^Kraus v, City of Cleveland, 
19 N.B.2d 159, 135 Ohio St 43. 

Or.—State v. Coats, 74 P.2d 1102, 158 
Or. 122. 

R.L—State v- Busch, 195 A. 487, 59 
H.L 382. 

Tex.—Speed v. Keys, Civ.App., 110 S- 
W.2d 1245—^Barkley v. Conklin, Civ. 
App., 101 S.W.2d 405—^Adams v. 
Antonio, Civ.App., 88 S.W.2d 503, 
error refused, 

Wis.—City of Milwaukee v. Bums, 
274 N.W. 273, 225 Wis. 296. 

27 C.J. p 970 note 30 [1]. 

Property or things of value under the 
statutes see supra § 95. 

Statute plain, and explicit 
The statute, making it unlawful to 
possess slot machines which as a 
result of any element of chance or 
other outcome unpredictable to him 
may entitle a user thereof to an ad¬ 
ditional chance to play, is so plain 
and specific that its meaning may not 
be changed by any general principles 
•of interpretation or construction and 
should be enforced.—^People v. Cerni- 
glla, 11 N.T.S.2d 5. 

Score that might be made 

“Pin-table” machines wherein skill 
of player allegedly determined large¬ 
ly the course taken by ball in touch¬ 
ing contact posts so as to register 
score, although there was no pay off 
on the machine or apparatus for pay 
off, were unlawful as “pertaining to 


games of chance" within terms of 
statute, even if no free games were 
awarded and only element of chance 
was the score that might be made.— 
Alexander v. Hunnicutt, 13 S.E.2d 
630, 196 S.C. 364. 

Skill or chance 

(1) The operation of pinball ma¬ 
chine was not accomplished by “skill” 
so as to prevent punishment for 
maintenance of a machine under 
statute punishing one who permits 
any game or machine on which mon¬ 
ey or any thing may be won or lost, 
to be maintained on his premises.— 
Steely v. Commonwealth, Ky., 164 S. 
W.2d 977. 

(2) Pinball machine whereby play¬ 
er deposited a nickel in a slot and 
received balls for playing, and where¬ 
by player, if he won, was entitled to 
some amount in merchandise or oth¬ 
er thing of value, was held a "gam¬ 
bling machine” within prohibition of 
statute, notwithstanding there was 
question of skill in operation of ma¬ 
chine, where elements of hazard and 
chance still remained.—Common¬ 
wealth V. Bowman, 102 S.W.2d 382, 
267 Ky, 602—Smith v. Harris, 102 S. 
W.2d 385, 267 Ky. 439. 

3- Ark.—Sheetz v. State, 245 S.W. 
815, 156 Ark. 255. 

La—Tonahill v. Molony, 101 So. 130, 
156 La 753. 

Miss.—Crippen v. Mint Sales Co., 103 
So. 503, 139 Miss. 87. 

N.M.—State v. Apodoca, 251 P. 389, 
32 N.M. 80. 

Okl.—^Nelson v. State, 256 P. 939, 37 
Okl.Cr. 90. 

4- Miss.—Crippen v. Mint Sales Co., 
103 So. 503, 139 Miss. 87. 

N.C.—Tomberlin v. Bachtel, 195 S.B. 
769, 213 N.C. 250—State v. Hum¬ 
phries, 186 S.B. 473, 210 N.C. 406. 

Pa.—Commonwealth v. Goldsmith, 17 
PaDist. & Co. 145. 

Gk>ixL8, etc., ia. addition to confection 

(1) The operation of slot machine 
which delivered mints and at inter¬ 
vals delivered five-cent pieces was 
violation of Slot Machine Law.— 
Rogers v. Douglass, 72 P.2d 823, 181 
Okl. 32. 

(2) Slot machine delivering pack¬ 
age of mint of reasonable value of 
five cents and sometimes, in addi¬ 
tion. checks usable for further play- 
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ing of machine for amusement only, 
was held prohibited.—Colbert v. Su-^ 
perior Confection Co., 6 P.2d 791, 154 
Okl. 28. 

<3) A machine which for a nickel 
deposit gave the player candy and 
an opportunity to operate a crane 
device to obtain a prize was a "slot 
machine,” within meaning of statute, 
where the controlling Inducement for 
playing the machine was the oppor¬ 
tunity of winning a prize, and the 
operation of the machine did not de¬ 
pend on .skill.—Mackay v. State. 83 P. 
2d 611, 65 Okl.Cr. 149. 

(4) Machine ejecting candy mints 
on insertion of five-cent coin nnd 
sometimes, but not always, tokens 
in varying amount.s which could be 
used to obtain fortune, wa.M ludil un¬ 
lawful device for hazarding of money 
or valuable thing, although tokens 
were marked for amusement only 
and had no redemption value in mon¬ 
ey or merchandise.—Jenner v. State, 
159 S.R. 564, 173 Ga. 86 , answer to 
certified question conformed to 160 S. 
B. 115, 43 Ga.App. 747. 

5. Cal.—Chapman v. Aggeler. II 9 P. 
2d 204, 47 Cal.App.2d 848. 

Ky.—Haycraft v. Commonwealth, 49 
S.W.2d 314, 243 Ky. 568. 

Sole purpose of statute Is to pro¬ 
hibit gambling by such devlce.s, not 
to suppress gambling devices and 
absolutely prohibit possession of any 
slot machine, although never used 
for gambling.—Chapman v. Aggeler, 
119 P.2d 204, 47 Cal.App.2d 848. 

Barlier ease contra 
Cal.—People v. Kay, 102 P.2d 1110, 
38 Cal.App.2d, Supp., 759. 

6. Ala.—Hurvich v. State, 162 So. 
362, 230 Ala, 678. 

N.Y.—People v. Fitzglbbons, 33 N.T. 
S.2d 377—People v. Gravenhorst, 
32 N.Y.S.2d 760. 

N.C.—State v. numphries, 186 S.R 
473, 210 N.C. 406. 

7. U.S.—Mills Novelty Co. v. Far¬ 
rell. C.C.A.Oonn., 64 F.2d 476, af¬ 
firming, D.C., 3 F.Supp, 555. 

N.C.—Calcutt V. McGeachy, 195 S.B. 
49. 213 N.C. 1. 

Okl.—Overby v. Oklahoma City, 287 
P. 796, 46 Okl.Cr. 42* 
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involved in their operation.® 

c. Bookmaking and Pool Selling 

Keeping a place of public resort for the purpose of 
pool selling or bookmaking is ordinarily an offense with¬ 
in general statutory provisions prohibiting keeping a 
gaming house. 

Although there is authority to the contrary,® the 
general rule is that keeping a place of public re¬ 
sort for bookmaking or pool selling is an offense 
within the general statutory provisions prohibiting 
keeping a gaming house,and keeping a place for 
such purposes is sometimes expressly made an of¬ 
fense by statute.il These statutes have been held 
to apply, although the wagers are made on races 
outside the jurisdiction .12 

d. Bucket Shop Transactions 

Betting on the prospective 'rise and fall of stocks, 
etc., Is a sufficient species of gambling to constitute the 
place where It is carried on a gaming house. 

Where a house is kept and persons assemble there 
for the purpose of betting or wagering money or 
property on the prospective rise and fall of stocks, 
bonds, grain, and other produce, the business car¬ 
ried on has been held a sufficient species of gam¬ 
bling to constitute the place a gaming house,i® and 
in many states the keeping of such a place is pro¬ 
hibited by statute.i^ 


§ 97. Keeping, Setting up, or Exhibiting, 
Etc. 

Particular elements of the offenses of setting up, 
keeping, or exhibiting gaming tables or devices and 
gaming houses, etc., are considered infra §§ 98-104. 

Examine Pocket Parts for later cases. 

§ 98. - Purpose 

a. In general 

b. Gain or reward 

a. In (General 

Ordinarily the setting up, keeping, possessing, or ex¬ 
hibiting of gaming tables or devlcesi, etc., must be for 
the purpose of gambling. 

While there is some authority to the contrary,!^ 
it is necessary, as a general rule, somfetimes by vir¬ 
tue of express statutory provisions, that the setting 
up, keeping, possessing, or exhibiting of gaming ta¬ 
bles or devices shall be for the purpose of gambling, 
or for the purpose of pla 3 dng for money or proper¬ 
ty.!® If a particular device is not per se a gambling 
device, but becomes so only when used for gam¬ 
bling, it must be shown that it was exhibited or used 
for gambling.i7 Also, in order to constitute the of¬ 
fense of keeping a gaming house it usually must ap¬ 
pear that one of the purposes for which the place 
was kept was gaming,i® and the same is true of the 


8. Fla.—Moss V. Graves, 200 So. 
68. 146 Fla. 3. 

9. Md.—James v. State, 63 Md, 242. 
Tex.—Ex parte Morten, 97 S,W.2d 

672, 128 Tex. 216, followed in Ex 
parte Hamer, 97 S.W.2d 673, 128 
Tex. 218—State ex rel. Shook v. 
All Texas Racing Ass’n, 97 S.W. 
2d 669, 128 Tex. 384, affirming All 
Texas Racing Ass’n v. State by 
Shook, Civ.App., 82 S.W.2d 161, and 
rehearing overruled State ex rel. 
Shook V. All Texas Racing Ass’n, 
100 S.W.2d 348, 128 Tex. 384— 
Thomas v. State, 91 S.W.2d 716, 
129 Tex.Cr. 628. 

Contra Hurt v. Oak Downs, Inc., 
Civ.App., 85 S.W.2d 294, appeal dis¬ 
missed Oak Downs v. Hurt, 97 S.W. 
2d 673, 128 Tex. 218. 

Banking or percentage game 

Proprietors of establishment fre¬ 
quented by patrons for betting on 
horse races who made wagers against 
any who desired to bet on result of 
races run In other states at odds de¬ 
termined by pari-mutuel machines In 
such other states were not punish¬ 
able for maintaining a gambling 
room where “banking** or “percent¬ 
age” games played with cards, dice, 
or any device were carried on, al¬ 
though they were operating a “bank¬ 
ing game.**—^Engle v. State, 90 P.2d 
988, 53 Arlz. 458. 

38 CJ.S.—11 


10. Ga.—Gullatt v. State, 160 S.B. 
826, 169 Ga. 638. 

27 C.J. p 1008 note 33. 

11. Cal.—People v. KabaJkoff, 113 P. 
2d 760, 46 Cal.2d 170—People v. 
Manning, 98 P.2d 748, 37 CaLApp. 
2d 41. 

Mass.—Sullivan v. Vorenberg, 136 H. 

E. 166, 241 Mass. 319. 

27 C.J. p 1009 note 34. 

Exclusive penalty as defense see 
supra § 81. 

Effect of pari-mutuel statute 

Under statute providing that “wa¬ 
ger made inside an enclosure under 
the pari-mutuel system for a prin¬ 
cipal who is not within the enclo¬ 
sure” shall be legal and that .“any 
activity of the principal in connec¬ 
tion with such wager** shall not be 
considered illegal, keeping and occu¬ 
pying a room for the purpose of re¬ 
cording bets on horse races was not 
made lawful.—People v. Allen, 81 
P.2d 630, 27 Cal.App.2d 642, followed 
in People v, Paluso, 81 P.2d 632, 27 
Cal.App.2d 769. 

12. Da.—State v. Rhodes, $9 So. 
972, 116 La. 737. 

27 C.J. p 1009 note 36. 

13. D.C.—^Wade v. U. S., 33 App. 
D.C. 29, 20 D.R.A.,N.S.. 847, 17 Ann. 
Cas. 707. 

27 C.J. p 1009 note 87. 
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As disorderly house see Disorderly 
Houses 8 4 f (2). 

14. Ga.—^Layton v. State, 140 S.EL 
847, 166 Ga. 266. 

27 C.J. p 1009 note 39. 

15. Ill,—Bobel v. People, 60 N.E, 
322, 173 Ill. 19, 28, 64 Am.S.R. 64. 

27 C.J. p 1009 note 42. 

16. Cal.—People v. Kabakoff, 113 P. 
2d 760, 46 Cal.2d 170—People v. 
Manning, 98 P.2d 748, 37 Cal.App. 
2d 41. 

Mich.—Grand Trunk Western R. Co. 
v. City of Lansing, 289 N.W. 266, 
291 Mich. 589. 

N.C.—State v. Jones, 12 S.E.2d 292, 
218 N.C. 734. 

27 C.J. p 1009 notes 40, 41. 

17. Kan.—State v. Stillwell, 16 Kan. 
24. 

27 C.J. p 1009 note 43. 

16. Ariz.—^Engle v. State, 90 P.2d 
988, 53 Ariz. 458. 

Cal.—People v. Allen, App., 128 P.2d 
403. 

N.J.—State V. Hoffman, 153 A. 699, 
9 N.J.Misc. 270—State v. O’Donnell, 
153 A. 698, 9 N.J.Misc, 801. 

27 C.J. p 1010 note 44. 

To bet aud wagex 

Under the statute relating to un¬ 
lawfully keeping a building for puiv 
pose of being used as a place to “bet 
and wager,** the quoted words are 
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offenses of suffering or permitting a place under 
one’s control to be used for gaming^® and of leas¬ 
ing premises to be used for gaming.^® 

Use for other purposes. If the house or place is 
used for the prohibited purpose, the fact that it is 
also used for other purposes is not material.^l 

b. G-ain or Reward 

Unless the statute so requires. It has generally been 
held that keeping for gain or reward is not necessary to 
render one guilty of keeping gaming houses or gaming 
tables, etc. 

In common-law indictments for keeping a com¬ 
mon gaming house it has generally been alleged that 
defendant kept the same “for his lucre and gain,”^^ 
and dicta may be found in the cases to the effect 
that this is a necessary element of the ofTcnse.23 
The better opinion, however, is that it is not neces¬ 
sary at common law, and that a person is liable if 
he keeps a house to which the public generally do 
and may resort for the purpose of gaming, although 
it is not kept for gain.24 

A keeping for gain or reward is not necessary un¬ 
der a statute punishing the keeping ot gaming hous¬ 
es, etc., unless the act expressly requires the pres¬ 
ence of this element,25 and this is true of statutes 


prohibiting the keeping or exhibiting of gaming ta¬ 
bles or other gaming devices.26 Under statutes 
which punish the keeping of a gaming place or de¬ 
vice, for money, hire, gain, reward, or compensa¬ 
tion, etc., such a purpose is an essential element of 
the ofTcnsc.27 However, although lucre and gain 
be regarded as necessary to constitute the offense, it 
is not necessary that it shall arise directly out. of 
the gaming itself; incidental profit is sufficient,25 
and where a statute requires “compensation,” the 
form of compensation is immaterial.29 

§ 99. - Control or Management 

Ordinarily to render one guilty of keeping a gaming 
house or of setting up, keeping, or exhibiting a gaming 
table or other gaming device it is necessary that he 
shall have had the control and management of the place, 
table, or device, in whole or in part, during some part 
of the time covered by the Indictment. 

To render one guilty of keeping a gaming house 
or place,20 or of permitting or conducting gam¬ 
ing,2i or of setting up, keeping, or exhibiting a gam¬ 
ing table or other gaming device,22 it is necessary 
that he shall have had the control and management 
of the place, table, or other device, in whole or in 
part, during some part of the time covered by the 
indictment. A party may be in control who is nei- 


used synonymously with '*firambllngr,*' 
—Ellis V. State. Tex.Cr., 162 S.W.2d 
407. 

19. Iowa.—State v. Alexander, 169 
N.W. 667, 

Penuitting’ persons to assemhle 
Where defendant is the proprietor 
of a pool room, he Is not guilty of 
permitting persons to assemble for 
the purposes of gambling if the only 
evidence produced is that the pool 
room was raided and that at the time 
of the raid a dice or crap game was 
in progress on one of the pool tables. 
Additional evidence must be produced 
to link defendant with the crime, 
to show that he had in fact permit¬ 
ted the assembling for the purpose 
of gambling.—Commonwealth v. Pas- 
cuocl, 65 Montg.Co., Fa., 344. 

fXk Tex.—Harris v. State, 6 Tex. 

11 . 

27 C.J. p 1010 note 46. 

21. Cal.—People v. Smith, 94 P.2d 
633, 35 Cal.App.2d 73. 

27 C.J. p 10X0 note 47. 

Primary purpose 

In prosecution of a newsstand own¬ 
er for maintaining a place where 
bets could be registered, it was not 
necessary for prosecution to estab¬ 
lish that primary purpose of main¬ 
taining newsstand was to register 
bets, since it was sumdent that de¬ 
fendant maintained place and kept 
paraphernalia designed for recording 
bets.—^People v. Smith, supra. 


22. Vt—State V. Carrick, 61 A. 36, 
78 VL 1. 

27 C.J. p 1010 note 48. 

23. Tex.—Miller v. State, 34 S.W. 
969, 36 Tex.Cr. 650. 

27 C.J. p 1010 note 49. 

24. W.Va.—State v. Baker, 71 S.E. 
186, 69 W.Va. 263, 33 L.R.A.,N.S., 
549. 

27 C.J. p 1010 note 50. 

25. Mo.—State v. Proemsdorf, 279 
S.W. 181, 218 Mo.App. 481. 

Wash.—Stale v. Manolis, 221 P. 326, 
127 Wash. 697. 

27 C.J. p 1010 note 61. 

Place not kept for gambling 

Where a host reetdves some con¬ 
sideration or some payment for per¬ 
mitting a card game to be played or 
other gaming to take place on his 
premises, that constitute.s '"gam- 
bling,” and. where the proprietor of 
a place not kept for the purpose of 
gambling allows gambling to bo car¬ 
ried on and he participates in it 
or receives a benefit from It in some 
way, the proprietor may be convicted 
of ‘"keeping a gambling place."—Peo¬ 
ple V. Dublnsky, 31 N.Y.S.2d 234. 

26. Del.—State v. Panaro, 91 A. 1000, 
28 Del. 230. 

27 C.J. p 1010 note 62. 

27. Ky.—Palmer v. Commonwealth, 
41 S.W.2d 936, 240 Ky. 176. 

Ohio.—State v. Krauss, 161 N.3BC. 183, 
114 Ohio St. 342. 

27 C.J. p 1010 note 64. . 
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28. Tex.—Countoe v. State, 44 S.W. 
2d 994, 119 Tt*x.Cr. 131. 

27 C.J. p 1010 notes 65, 66. 

Pool haU 

(1) The gravamen of statutory In¬ 
hibition against openition of pool hall 
Is operation of such establishment 
for hire, revenue, fees or gain of 
some kind, or for atlverti.slng pur¬ 
poses.—Gollchon v. Porter, Tex.Civ. 
App., 161 S.\V.2d 134, error refused. 

(2) That no fee.s were paid for 
playing on pool tables maintained in 
place where accused ran drink stand, 
cigar counter, and re.stattrani was no 
defense to charge of operating pool 
hall.—Countec v. State. 44 S.W.Sd 

994, 119 Tex,Cr. 131, followed in 
Walker v. State, Tex.Cr., 44 S.W.2d 

995. 

29. Ky.—Harper v. Commonwealth, 
19 S.W. 737, 03 Ky. 2D0, 14 Ky.L. 
163. 

3a N.Y.—People v. Pack. 39 N.Y.S. 
2d 302. 

27 C.J. p 1011 note 69. 

31. Okl.—Phillips V. State, 78 P.2di 
828. 64 Okl.Cr. 217. 

27 C.J. p 1011 note 60. 

32. Ky.—Dills V. Commonwealth, 164 
S.W.2d 643. 287 Ky. 682. 

27 C.J. p 1011 note 61. 
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ther a tenant^S nor an owner,34 as where he is in 
control during the playing of a single game and 
suffers it to go on.35 Under an indictment for keep¬ 
ing a gaming house, defendant does not relieve him¬ 
self by showing that he had rented the house to 
another before the gaming was done, where it ap¬ 
pears that the house was in his possession when 
the gaming occurred.36 

To be guilty of keeping a bucket shop, a person 
must conduct or permit the business that makes the 
place a bucket shop.37 

§ 100. - Ejnowledge of Unlawful Use 

Ordinarily knowledge of the unlawful use is an es¬ 
sential element of the crime of keeping a gaming house, 
or of keeping or exhibiting a banking game, gaming 
table, or other gaming device, or of permitting a house 
or place to be used for gaming. 

Ordinarily knowledge of the unlawful use of the 
house, place, or device is an element of offenses of 
this nature,33 and, in the absence of express statu¬ 
tory provisions to the contrary, a person cannot be 
convicted of keeping or maintaining a gaming house 
or place,33 or of keeping or exhibiting a banking 
game, gaming table, or other gaming device,4® or 
of permitting or suffering a house or place under 
his control,or leasing it,^3 to be used for the pur¬ 
pose of gaming, unless he knew that it was so used. 

To render one guilty of permitting or suffering 
his place to be occupied or used for the purpose of 
gaming, it has been held not necessary that he shall 
expressly authorize such use.^3 Knowledge and 


§ 102 

permission may be inferred or presumed from cir¬ 
cumstances.^^ Knowledge alone is not sufficient to 
constitute guilt imder some statutes; there must be 
ati intent that persons shall resort to the place for 
the purpose of gambling.45 

Effect of rules against gaming. One who know¬ 
ingly permits gaming on his premises cannot escape 
liability on the ground that he had established a 
rule prohibiting gaming.46 However, it has been 
held that proprietors of a pool hall containing or¬ 
dinary pool tables on which the usual games are 
played by customers and a sign reading “No gam¬ 
bling allowed” have been held not guilty of “ex¬ 
hibiting gambling device.”^^ 

§ 101. - Ownership 

Generally ownership of the premises or gaming 
devices is not necessary In order to render one criminally 
liable under the various gaming statutes. 

In order to be criminally liable for keeping a gam¬ 
ing house or for keeping or exhibiting a gaming ta¬ 
ble or device, it is not necessary, unless a statute 
otherwise provides, ^3 that a person be the owner49 
or lesseeSO of the premises or devices, since to keep 
or exhibit for the purpose of gaming is sufficient.®^ 
This is also true of the statutory offense of permit¬ 
ting gaming.®3 

§ 102. - Continuity of Use 

While a single act of gaming Is not sufficient to con¬ 
stitute the house a gaming house, the keeping of such 
a house for one day or for any definite measurable length 


33. Ky.—^Alexander v. Common¬ 

wealth, 12 Ky.K 470, 

Tex.—Robertson v. State, 169 S.W. 
718, 70 Tex.Cr. 307. 

34. Ark.—^Turner v. State, 289 S.W. 
373, 183 Ark. 40. 

D.C.-—Donald v. U. S., 102 F.2d 618, 
70 App-D.C. 14. 

27 C.J. p 1011 note 63. 

Necessity of ownership generally see 
infra S 101. 

35. D.C.—^Donald v. U. S., supra. 

Ky.—^Alexander v. Commonwealth, 12 

Ky.Lu 470, 

36. Ga.—Stevenson v. State, 10 S.E. 
234, 83 Ga. 575—Scott v. State, 29 
Ga. 263. 

37. Vt.—State v. McMillan, 87 A. 
278, 69 Vt 105. 

38. Pa.—Commonwealth v. Pinken- 
son, 11 A.2d 176, 138 Pa.Super. 485 
—Commonwealth v. Carr, 10 A.2d 
133, 137 Pa.Super. 546. 

27 C.J. p 1011 note 67. 

39. Tex.—^Jones v. State, 126 S.W.2d 
566, 136 Tex.Cr. 337. 

JS7 aj. p 1011 note 69. 

40l Tex.—^Berry v. State, 92 S.W. 


1081, 49 Tex.Cr. 376—Mayo v. State, ■ 
Cr.. 82 S.W. 516—Smith v. State, 
12 S.W. 412, 28 Tex.App. 102. 

41. N.Y.—^People v. Dubinsky, 31 N. 
T.S.2d 234. 

27 C.J. p 1011 note 71, 

42. Ga.—Bashinski v. State, 51 S.R 
499, 123 Ga. 508. 

27 C.J. p 1011 note 72. 

43. Colo.—^Wolfe V. People, 6 P.2d 
927, 928, 90 Colo. 102, quoting Cor- 
pus Juris. 

27 C.J. p 1011 note 73. 

44. Colo.—Wolfe V. People, supra, 
quoting Corpus Juris. 

27 C.J. p 1011 note 74. 

45. N.J.—State V. Terry, 103 A. 238, 
91 N.J.Law 539. 

27 C.J. p 1011 note 76. 

46. Tex.—^Humphreys v. State, 30 S. 
W. 1066, 34 Tex.Cr. 484. 

47. Ark.—^Furlow v. State, 186 S.W. 
788, 123 Ark. 471. 

48. Hawaii.—Territory v. Harada, 29 
Hawaii 244. 

49. Ark.—^Turner v. State, 239 S.W. 
873, 183 Ark. 40. 

D.C.—Donald v. U. S., 102 F.2d 618, 
70 App.D.C. 14. 


Mo.—State v. Williams, 273 S.W. 
1069. 

Tex.—Shoope v. State, 38 S.W.2d 793, 
118 Tex.Cr. 138. 

27 C.J. p 1012 notes 79, 80. 

Aiding and abetting in the occu¬ 
pancy of the premises for the illegal 
purpose has been held sufficient.— 
People V. Steinfeld, 101 P.2d 89, 88 
Cal.App.2d 280. 

50. CaL—^People v. Steinfeld, supra. 
TTse and occupation 

Defendant’s use of store buildings 
by installing slot machines, giving 
proprietors percentage of receipts, 
constituted ’’use and occupation of 
building or place” within statute pro¬ 
hibiting such use for unlawful 
games.—Commonwealth v. Ward, 183 
N.E. 271, 281 Mass. 119. 

61. Mass.—Commonwealth v. ECyde, 
Thach.Cr. 19. 

27 C.J. p 1012 note 81. 

Liability of persons interested gen¬ 
erally see supra S 83. 

58. Ala.—^Poteete v. State, 72 Ala. 
568. 

27 CJ. P 1012 note 82. 
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of time hae been held sufficient to constitute It a gaming 
house. 

Ordinarily the improper use of the place which 
will render it a gaming house must be frequent, cus¬ 
tomary,’ common, or habitual,®^ and in the absence 
of statute a single act of gaming is not sufficient 
to constitute the house a gaming house,^^ although 
in connection with attendant circumstances and sur¬ 
rounding indications it may be sufficients^ How¬ 
ever, it is not necessary that the house be used as 
a gaming house for any specified period the 
keeping of such a house for one day or for any 
definite measurable length of time has been held 
sufficient to constitute it a gaming house. 

Keeping or exhibiting table or device. A single 
act of keeping or exhibiting a game table or other 
device may be sufficient under a statute punishing 
the keeping or exhibition but there is authority 
to the contrary.ss 

Permitting gaming. To come within a statute 
punishing the owner or occupier of a place for 
knowingly fermitting it to be used for the purpose 
of betting or gaming, it is not necessary that the 
place shall be used often for such purpose.®^ Such 
unlawful use on a single occasion may be suffi- 
cient.®! 

§ 103. - Separate Offenses 

Various related acts, such as the setting up, keeping, 
or exhibiting of gaming tables or other devices for gam¬ 
ing, etc., may constitute separate and distinct offenses. 


Various related acts, such as the setting up, keep¬ 
ing, or exhibiting of gaming tables or other devices 
for gaming, or keeping and inducing persons to play 
thereon, although prohibited and punished by the 
same section of the statute, may be separate and 
distinct off.enses,®^ as where each is committed by a 
different person®^ or at different times ;®^ but they 
constitute one offense when committed by the same 
person at the same time,®® and the particular stat¬ 
ute may make two or more acts essential to the of¬ 
fense.®® 

Some courts hold that the offenses of doing a pro¬ 
hibited act and permitting the doing of that or a 
similar act are separate and distinct;®*^ but other 
courts hold that they are in their essence one and 
the same offense which may be committed in cither 
of the ways specified.®® A statutory offense by 
keeping a room for either of two specified purpos¬ 
es is single;®® but it is committed where the room 
is used for either unlawful purpose.*^® 

Act violating several statutes. The fact that the 
acts of defendant may constitute a violation of stat¬ 
utes referring to gambling other than the one un¬ 
der which the prosecution is brought has been held 
immaterial.'^^ 

§ 104. - Continuous Offenses 

Keeping a gaming house or keeping or exhibiting a 
gaming table or other gaming device may constitute a 
continuous offense. 

Keeping a gaming house may be a conlinuous of¬ 
fense;*^® and all the time during which a given 


53. Conn.—State v. Clerl, 20 A.2d 
733, 734, 128 Conn. 149, citingr Cor¬ 
pus Juris. 

27 C.J. P 1012 note 83. 

54. Conn.—State v. Cieri, supra, cU- 
ln£r Corpus Juris. 

27 C.J. p 1012 note 84. 

55. Ga—Bell v. State, 18 S.EL 186, 
92 Ga. 49—^Bluhakis v. State, 88 
S.E. 911, 18 Ga.App. 112. 

58. Iowa.—State v. Alexander, 169 
N.W. 667^ 

27 C.J. p 10T2 note 86. 

57. Pla.—Knight v. State, 114 So. 
665, 94 Fla. 868. 

27 C.J. p 1012 note 87, 

58. Tex.—^Kaln v. State, 16 Tex.App. 
282. 

27 C.J. P 1012 note 88. 

59. U.S.—U. S, V. Smith, D.C., 27 P. 
Cas.No.16,329, 4 Cranch C.C. 659. 

GO. Iowa.—State v. Cooster, 10 Iowa 
453. 

N.Y.—^Hitchins v. People, 39 N.Y. 464. 

81. Ga.—^Atterbury v. State, 61 S.K 
296, 4 GaApp. 336. 

68. Pa.—Commonwealth v. Murphy, 
22 Pa.Dist. & Co. 699. 

27 C.J. p 1012 note 93. 


Keep, maintain, or carry on 

Statute prohibiting person to “keep, 
maintain ... or carry on“ any 
scheme for hazarding of money 
makes it crime to commit any one 
of the three acts speclfl<>d.—Sable v. 
State, 172 S.E. 236, 48 Ga.App. 174, 

63. Ky.—^Hinkle v. Commonwealth, 4 
Dana 518. 

64. Ky.—^Hinkle ▼. Commonwealth, 
supra 

65. Kan.—Slate v. Oswald, 53 P. 526, 
59 Kan. 508. 

27 C.J. p 1013 note 96. 

66. Mo.—State v. Ames, 10 Mo. 743. 
27 C.J. p 1013 note 97. 

67. Ark.—State v. Morris, 45 Ark, 
62. 

6a Iowa—State v. Cooster, 10 Iowa 
453. 

6a Mass.—Commonwealth v. Sulli¬ 
van, 105 N.E. 895, 218 Mass. 281, 
Ann.Ca8,1916B 98—Commonwealth 

V. Moody, 9 N.E. 511, 143 Mass. 
177. 

7a Mass.—Commonwealth v. Sulli- 
v€Ln, 105 N.E. 895, 218 Mass. 281. 
Ann.Cas.l916B 98—Commonwealth 
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V. Moody, 9 N.a 511, 143 Mass. 
177. 

71. Kan.—State v, Waito. 131 P.2d 
708, 166 Kan. 143. 

Maintaining gaming house 

Persons maintaining a <*t»mmon nui¬ 
sance where betting on horse races 
is permitted and cnrouragtKl may be 
prosecuted under statutes relative to 
common-law crimes and misdemean¬ 
ors, although they might have been 
punished under other siatut«fs rela¬ 
tive to betting on horse rar«*.s and 
operating gambling lUumon- 

stell v. State. 230 S.W. 262, 148 Ark. 
421. 

Operating a gambling device 

Where infommtlon ehnrgfd defend¬ 
ant with upi.taiing a gainldiug de¬ 
vice in vlolatltm uf statute, whether 
or not machines operate ? br defend¬ 
ant were made the occasion for gam¬ 
bling In violation of oth* r broad 
criminal statutes referring to gam¬ 
bling devices wa.s immaterial.—State 
V. Waite. 131 X»,2d 708, 156 Kan. 143, 

72. Ind.—State v. Lind Icy, 14 Xnd. 
430. 

Iowa.—State v. Alexander, 169 N.W, 
657. 
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house is continuously kept prior and up to the pros¬ 
ecution for the keeping constitutes one indivisible 
offense, which can be punished only in a single 
prosecution.72 However, the offense of keeping a 
gaming house is not necessarily a continuing one,*^^ 
that is, while some continuity of use is necessary to 
constitute the offense, the offense may be complete 
where there is a keeping for a single day or for any 
definite, measurable length of time, as shown supra 


§ 106 

§ 102, and a keeping for two different periods of 
time which are not so connected as to form one con¬ 
tinuous period constitutes two separate offenses.'^^ 

Some courts hold that keeping or exhibiting a 
gaming table or other device is not a continuous of- 
fense,'76 while other courts hold that it may be con¬ 
tinuous in its nature,although, as shown supra § 
102, it may be committed by a single act 


4. Miscellaneous Offenses 


§ 105. Making Gaming Device for Sale or 
Offering for Sale 

Statutes making it unlawfui to manufacture or sell 
certain devices have been held applicable only if the 
devices are those on which money is hazarded, paid, or 
played, or on whose action money is bet, won, or lost. 

A statute making it an offense to keep any de¬ 
vice for gaming purposes has been held not to pro¬ 
hibit or make it a crime to manufacture for sale or 
offer for sale any device that may be used for gam- 
ing.78 Under a statute making it unlawful to man¬ 
ufacture, sell, etc., a punchboard, slot machine, etc., 
the devices are not unlawful per se, but only if they 
are devices on which money is hazarded, paid, or 
played, or on whose action money is bet, won, or 
lost.*^^ 

§ 106. Dealing, Conducting, Carrying on 
Game 

In some Jurisdictions it Is an offense to deal, play, 
conduct, or carry on a game. 


In some jurisdictions it is an offense to deal, play, 
conduct, or carry on a game,^^ but merely to bet 
at a game has been held not within such a statute.^^ 
To come within such statute the person need not 
be the owner of the game^^ or an employee,^^ and it 
is not essential that accused be habitually engaged 

in gambling,84 

While it has been held that defendant or some 
other person must derive some gain or benefit from 
the game,S5 compensation has been held not an es¬ 
sential element of the offense of conducting or car¬ 
rying on a game,^8 tmless the statute so provides.^^ 
It is essential that the persons who played the game 
played for money or other representative of val¬ 
ue.®^ 

The place where the game is conducted is imma¬ 
terial it need not be conducted at a regular gam¬ 
bling house.®® The offense of opening and con¬ 
ducting a game of faro is complete when one game 
or deal of the cards is opened on a particular day;®^ 
but dealing, playing, and carrying on, as proprietor. 


73. Ind.—State v. Liindley, 14 Ind, 
430. 

74. Iowa.—State v. Alexander, 169 
N.W. 667. 

75. Ind.—State v. Llndley, 14 Ind. 
430. 

27 C.J. p 1013 note 8. 

76. Tex.—Gilmore v. State, Cr., 29 
S.W. 477—Kaln v. State, 16 Tex. 
App. 282. 

18 C.J. p 1278 note 42 [a]. 

77. Ala.—Bibb v. State, 3 So. 711, 
83 Ala. 84. 

27 C.J. p 1013 note 10. 

78. Ind.—McDaniels v. State, 113 N. 
B. 1004, 186 Ind. 245. 

79. Ill.—Question Game Co. v. Plon- 
er, 273 IlLApp. 187. 

XxLOwledg'e predominating over 
ohanoe 

Where a punchboard has cells 
which are filled with slips of paper 
containing questions on a wide range 
of subjects, and the element of 
knowledge predominates over the ele¬ 
ment of chance in its use and it 
lends itself more readily to educa;- 


tlonal entertainment than to gam¬ 
bling operations, it is not inherently 
a gambling device within the statute. 
—Question Game Co. v. Ploner, su¬ 
pra. 

80. Wyo.—State v. Tobin, 226 P. 681, 
31 Wyo. 366. 

27 C.J. p 1013 note 12. 

ParUcular games 

Statutes prohibiting dealing, carry¬ 
ing on, or conducting any game of 
faro, monte, eta, or any other game 
played with cards, dice, etc., for mon¬ 
ey, checks, credit, are not confined to 
banking games and forbid poker and 
panguinqui if conducted or carried 
on for money.—State v. Tobin, su¬ 
pra. 

81. Cal.—^Bx parte Ah Tern, 53 Cal. 
246. 

N.M.—^Ex parte Hamm, 172 P. 190, 
24 N.M. 33, L,.R.A1918D 694. 

82. Mont.—State v. Wakely, 117 P. 
96, 43 Mont. 427. 

27 C.J. p 1013 note 13. 

83. CaL—People v. Sam Lung, 11 P. 
673, 70 Cal. 616. 
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84. Utah.—State v. Poulis, 146 P. 
1044, 46 Utah 340. 

85. Puerto Rico.—People v. Marcano, 
24 Puerto Rico 447. 

86. Okl.—Johnson v. State, 140 P. 
622, 10 Okl.Cr. 697. 

27 C.J. p 1013 note 16. 

87. Ky.—Palmer v. Commonwealth, 
41 S.W.2d 936. 240 Ky. 176. 

Charge or admission fee 

Defendants were held to have set 
up and operated crap game for com¬ 
pensation, although not receiving 
take out or part of stakes, where 
charge or admission fee was col¬ 
lected from the players.—Palmer v. 
Commonwealth, supra. 

88. Wyo,—State v. Tobin, 226 P. 
681, 31 Wyo. 366. 

27 C.J. p 1018 note 17. 

89. Utah.—State v. * Poulis, 145 P. 
1044, 45 Utah 340. 

90. Utah.—State v. Poulis, supra. 

91. Utah.—People v. Sullivaji, 33 P. 
701, 9 Utah 195. 



§ 107 

a game of faro, at one sitting, and between the 
same parties, constitute but one offensc.^^ 

§ 107. Visiting or Frequenting Gaming 
Houses 

It Is a statutory offense In some Jurisdictions to visit 
or frequent a gaming house. 

In some jurisdictions it is a statutory offense to 
visit or frequent gaming houses.^^ Such statutes 
apply only to onlookers and not to those playing;®^ 
actual gaming is not an element of the offense.^ 5 A 
single visit to a gaming house has been held suffi¬ 
cient to constitute the offense.®® 

§ 108. Inviting or Soliciting Persons to Visit 
Gaming Place 

The gist of the offense of inviting or prevailing upon 
a person to visit a gaming place Is the giving of the In¬ 
vitation. 

In some jurisdictions it is an offense to invite, so¬ 
licit, or prevail upon any person to visit a gaming 
place.®*^ While the gist of the offense of prevail¬ 
ing upon a person is the giving of ttie invitation,®® 
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the offense is not complete until, as a result of the 
invitation, an actual visit is made.®® 

§ 109. Common Gamblers 

Ordinarily one is not liable to conviction as a common 
gambler unless his playing Is followed as a common 
business or one means of livelihood. 

Statutes have been enacted in some jurisdictions 
especially directed against common gamblers and 
under such statutes it has been held that playing 
an occasional game of cards on which money is 
staked does not constitute the player a common 
gamker, and so liable to conviction under such stat¬ 
utes, if such playing is not followed as a common 
business or one means of livelihood.^ However, un¬ 
der particular circumstances under some statutes, it 
has been held that proof of a single act of gaming 
may be sufficient to warrant one’s conviction as a 
common gambler.® The ofTensc of being a common 
gambler is analogous to the offense of maintaining 
a nu;jtance,4 but it is not identical with the offense 
of keeping a gaming room, as a person may be a 
common gambler without having any interest or 


9S, Or.—State v. Carr, 6 Or. 133. 

93. Cal.—^Ex parte Chase, 6 P.2d 677, 
119 Cal.App. 432. 

Tex.—Sharp v. State, 247 S.W. 1096, 
93 Tex.Cr. 542—^PytWan v. State, 
237 S.W. 669, 91 Tex.Cr. 125. 

27 C.J. p 1013 note 24. 

94. Tex.—^Harris v. State, 198 S.W. 
666, 82 Tex.Cr. 196. 

95. Ind.—Green v. State, 9 N.E. 781, 
109 Ind. 175—Howard v. State, 64 
Ind. 516. 


&7. Cal.—Ex parte Chase, 6 P.2d 
677, 119 Cal.App. 432. 

Solicitation to commit crimes gen¬ 
erally see Criminal Law § 78. 
policy cf statute 

The policy back of statute prohibit¬ 
ing prevailing upon a person to visit 
gambling place is indirect partial 
protection of the public against an 
evil.—People v. Philbin, Cal.Super., 
123 P.2d 159. 

Boom or htiiiaiiig 

Words “room*' and “building" in 
statute respecting gambling include 
ships, and the fact that ship also 
contained facilities for eating and 
dancing did not affect its character 
as place for gambling.—People v. 
Chase, 1 P.2d 60, 117 Cal.App., Supp.. 
775. 

98. Cal.—People v. Philbin, Super., 
123 P.2d 159. 

PersnasloxL or inducement 

Expression “prevail upon" in stat¬ 


ute respecting gambling means to 
bring persuasion, inducement, or ur¬ 
gency to bear successfully.—People 
V. ChaSe, 1 P.2a 60, 117 CaLApp., 
Supp., 775. 

Xnvltation or device 

Invitation to visit place kept for 
purpose of gambling in violation of 
statute may be given by any conduct 
which conveys the idea, and a sign 
at dock, pamphlets, and free tickets 
for rides to ship, constituted “invita¬ 
tion" to visit ship kept for gambling 
purposes, and speedboats, dock, sign, 
free parking place, and free tickets 
on speedboats constituted “device" to 
prevail on persons to visit ship kept 
for gambling purposes.—People v. 
Chase, supra. 

Sole cause 

Invitation or device need not be 
sole cau.se moving person to visit 
place kept for purpose of gambling 
in order to establish offense.—^People 
V, Chase, supra. 

Where committed 

(1) Statute prohibiting “prevail¬ 
ing** on another to visit place kept 
for gambling was not intended to ex¬ 
tend state’s laws beyond territorial 
limits.—Ex parte Chase, 6 P.2d 677, 
119 CaLApp. 432. 

(2) Crime is committed at place 
where defendant delivers invitation 
or makes use of device.—People v. 
Chase, 1 P.2d 60, 117 Cal.App., Supp., 
775. 

99. Cal.—^Ex parte Chase, 6 P.2d 677, 

119 CaLApp. 432. 

1. N.Y.—People v. Mantei, 236 N.T. 

S. 122. 134 Misc. 529. 
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R.I.—Conte V. Roberts, 192 A. 814, 
68 R.I. 353, 

27 C.J. p 1014 note 29. 

Frofessioual or common gambler 

(1) A “professional gambler" is a 
person who makes hia living in pur¬ 
suing the busine.ss or practice of un¬ 
lawful gaming by the u.se of cards, 
dice, or other gambling device with 
the purpose of thereby winning mon¬ 
ey or other property, or who con¬ 
ducts, either as owner or employee, 
a place for gamiding.—Hallmark v. 
State, 198 So. 149, 29 Ala.App. 405, 
certiorari denied 198 So, 151, 240 Ala. 
138. 

(2) A “common gambler** Is one 
who maintains himself ehlefly by 
gaming.—Hallmark v. State, supra. 

3. K.y.—People V. Pack, 39 N.Y.S.2d 

*302. 

27 C.J. P 1014 note 30. 

Proiiuency immaterial 
The distinction la^tween a “<’aaual 
gambler," who does not commit a 
crime by placing casual bets, and 
‘‘professional gambler** is not l>a.sed 
on frequ«‘ncy with which each takes 
part in game.s of chance, but distinc¬ 
tion is made on the naturi* of the 
gambling, since one who garikbles for 
a livtdihood. as a profession, violates 
the law, whether he does It for a 
week or for many years.—Oaltrof v. 
Levy, 22 N.y.S.2d 374. 174 Wise. 1004. 

3. R.T.—State V. Groves, 43 A, 181, 
21 R.I. 252. 

27 C.J. p 1014 note 31. 
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96. Ind.—Roberts v. State, 68 N.K 
203, 25 Ind.App. 266. 

27 C.J. p 1014 note 27. 


4. R.L—State v. Groves, supra. 
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control whatever in the room in which he gambles.® 
§ 110. Receiving Money Wagered 

Under some statutes It Is an offense to receive money 
wagered by or for another on a contingent event, or to 
become custodian of such money. 

Under some statutes it is an offense to receive 
money wagered by or for another on a contingent 
event,® or to become custodian of such money.^ 
Under these statutes it has been held that the pri¬ 
vacy of the bet is immaterial® and that the crime 
is complete when defendant becomes the custodian 
of the money bet on the game, contest, or event, 
regardless of whether or not the game, contest, or 
event actually took place.® 


§ 112 

§ 111. Furnishing Gambling Information 

Under some statutes the possession of evidence of 
betting odds before the event with Intent to publish 
constitutes an offense. 

While the furnishing of racing news ordinarily is 
not of itself a crime where no question of a com¬ 
bination or conspiracy to commit a crime is in¬ 
volved,under some statutes the possession of evi¬ 
dence of betting odds before the event with intent 
to publish, but not mere possession alone, constitutes 
an offense.^^ 

Furnishing gambling information as aiding and 
abetting see supra § 83 b. 


GAMING 


B. PROSECUTION AND PUNISHMENT 


1. Indictment or Information 


§ 112. In General 

An indictment or information for a gaming offense 
must clearly allege every material fact which is an es¬ 
sential ingredient of the offense. 

In an indictment or information charging a gam¬ 


ing offense, where no precise form is prescribed by 
the statute, every material fact which is an essential 
and necessary ingredient of the offense must be 
clearly stated,and the statement of bald conclu¬ 
sions will not suffice. The suflficiency of the in- 


5. Ind.—^De Haven v. State, 28 N.EI. 
562, 2 Ind.App. 876. 

6. Cal.—People v. Wilson, 65 P.2d 
834, 19 Cal.App.2d 340. 

27 C.J. p 1014 note 35. 

On legnl prize fight 

Statute permitting prize fights un¬ 
der proper regulation was held not 
to legalize stakeholding with respect 
thereto.—^People ex rel. Wiener v. 
Barr, 228 N.Y.S. 192, 228 App.Div. 
310, reversing People ex rel. Weiner 
V. Barr, 225 N.T.S. 346, 131 Misc. 
80, and aflirmed People ex rel. Wie¬ 
ner V. Barr, 162 N.B. 541, 248 N.T. 
601. 

Bace in. another state 

Receiving bet on horse race held 
in another state by officers or em¬ 
ployees of club in local state would 
be violation of penal code, under 
which only exception to prohibition 
of receiving such bets permitted bet¬ 
ting conducted on track duly licensed 
by local authorities.—People v. Wil¬ 
son, 65 P.2d 834, 19 Cal.App.2d 340. 
Repeal of statute 

Stakeholding, formerly a misde¬ 
meanor by statute, was not within 
terms of constitutional provision pro¬ 
hibiting **pool-selllng, book-maJcing, 
or gambling’* to be allowed or legal¬ 
ized, and hence repeal of such statute 
was constitutional and precluded con¬ 
viction for stakeholding committed 
after such repeal.—State v. Baldinot- 
ti, 21 A.2d 291, 127 N.J.Law 46. 

7. Mo.—State v. Stolberg, 2 S.W.2d 
618, 318 Mo. 958. 

27 C.J. p 1014 note 36. 


Acting for self or principal 

Defendant receiving “bet” on horse 
race was party to gambling contract, 
it being immaterial whether he acted 
for himself or undisclosed principal. 
—State V, Stolberg, supra, 
ajimlted to hookmaldng 

Under a statute denouncing any 
person who becomes custodian or de¬ 
pository of money, bet, or wager or 
to be bet or wagered on trial on con¬ 
test of skill, speed, or power of en¬ 
durance of man or beast within or 
without state, “bet” or “wager** is 
limited to bets and wagers made in 
connection with gambling, common¬ 
ly known as bookmaking and pool 
selling.—State v. Stolberg, supra. 

8. Mo.—^Fleming v. Wengler, 190 S. 
W. 875, 269 Mo. 366—State v. Cum¬ 
mings, 154 S.W. 725, 248 Mo. 509. 

9. Mo.—State v. Cummings, supra. 

10. Cal.—^People v. Corica, App., 130 
P,2d 164—^People v. Brophy, 120 P. 
2d 946, 49 Cal.App.2d 15. 

11. Mich.—Parkes v. Bartlett, 210 N. 
W. 492, 236 Mich. 460, 47 A.L..R. 
1128. 

12- N.J.—State v. Dudley, 21 A.2d 
209, 127 N.J.Law 127. 

27 C.J. p 1017 note 2. 

Indictment for statutory offense of 
betting on elections see Flections 
$ 345. 

Xndlctmeats and. Infonnatioiui held 
sufiLoieut 

(1) Generally. 

Ark.—^State v. Western Union Tele¬ 
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graph Co., 254 S.W. 838, 160 Ark. 
444. 

Cal.—^E3x parte McDonald, 260 P. 842, 
86 Cal.App. 362. 

D.C.—Kelleher v. U. S., 35 P.2d 877. 
59 App.D.C. 107. 

Kan.—State v. Hilbert, 12 P.2d 726, 
135 Kan. 726. 

Mo.—City of Moberly v. Kervin, App., 
234 S.W. 614. 

Neb.—State v. Halbert, 212 N.W. 38, 
115 Neb. 194. 

N.T.—People V. Wilson, 4 N.T.S.2d 
592. 

Okl.—Staley v. State, 79 P.2d 818, 
64 OkLCr. 302, reversed on other 
grounds 84 P.2d 813, 65 Okl.Cr. 227, 
and followed in Vandeventer v. 
State, 79 P.2d 1032, 64 OkLCr. 317, 
reversed on other grounds 84 P. 
2d 819, 65 OkLCr. 239—Cutright v. 
State, 217 P. 1056, 24 OkLCr. 304. 
Or.—State v. Pulver, 79 P.2d 990, 
159 Or. 296. 

W.Va—State v. McCoy, 7 S.B.2d 89, 
122 W.Va. 54, certiorari denied 61 
S.Ct 59, 311 U.S. 683, 85 L.Ed. 441. 
Wyo.—^Middleton v. State, 255 P. 786, 
36 Wyo. 356—State v. Tobin. 226 P. 
681, 31 Wyo. 365. 

27 C.J. p 1017 note 2 [aj. 

(2) Operation of crap game for 
compensation.—^Palmer v. Common¬ 
wealth, 41 S.W.2d 936, 240 Ky. 175. 
Zhdlotmeuts and informations hOUL 
insufficient 

(1) Information charging accused 
participated in his own game of 
craps where the statutory offense is 
participation in another’s gama— 
State V. Le Noir, Ariz., 180 P.2d 1037. 
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dictment or information does not depend on the 
correctness of its designation of the offense; it de¬ 
pends on the facts alleged as constituting the of- 
fcnse.^^ 

As a general rule, it is sufficient to charge a stat¬ 
utory offense of gaming in the language of the stat¬ 
ute creating it,^^ provided such language is suffi¬ 
cient to inform accused with reasonable certainty of 
the offense with which he is charged, and to enable 
him to plead the judgment in bar of a second pros- 
ecution.^5 It is not necessary, however, to follow 
the precise words of the statute; allegations sub¬ 
stantially charging a violation of the provisions of 
the statute,or stating the acts constituting the of¬ 
fense, in ordinary and concise language, and in 
such a way that a person of ordinary understanding 
can know what is intended,are sufficient. Where 
the statute under which a complaint or information 
is drawn does not apply to all forms of gambling, 
the language used in charging the offense should be 
restricted to that in substance which is used in de¬ 
fining the offense.^8 

Intent. If the statute creating the offense is si¬ 
lent as to the intent with which the act was com- 
mited, no allegation as to the intent is necessary in 
the indictment but where the statute either ex¬ 
pressly or by implication makes the intent an essen¬ 
tial element of the offense, such intent must be ex¬ 
pressly averred.20 


Dealing in futures. The general requisites in re¬ 
gard to indictments apply to an indictment for deal¬ 
ing in futures.^^ Ordinarily, it must allege that fu¬ 
ture contracts were bought or sold with no intention 
that the article or thing bought or sold should be 
delivered.22 Under a statute providing that each 
day the business is carried on shall constitute a sep¬ 
arate offense, an indictment charging accused with 
dealing in futures need not allege the specific sales 
or contract on which the prosecution is bascd.23 
Under a statute making it an offense to deal in fu¬ 
tures with no bona fide intent to deliver the goods, 
and penalizing telegraph companies for knowingly 
receiving messages in such dealing for transmis¬ 
sion, an indictment is not insufficient for failure to 
give the exact wording of the message received for 

transmission.24 

§ 113. Names of Players 

Whether or not an Indictment or Information for a 
gaming offense must state the names of the participants 
depends on the wording of the particular statute under 
which the prosecution la brought. 

Under some statutes relating to particular offens¬ 
es, it is deemed necessary, or at least good pleading, 
that the indictment shall set out the names of the 
persons playing, or allege that they are to the grand 
jurors unknown.25 Provided the transaction is oth- 


(2) Where offense Is gaming:, and 
complaint charges accused did "gam¬ 
ble.”—Timmons v. State, 49 S.W.2d 
818, 120 Tex.Cr. 76. 

(3) Other indictments.—^People v. 
Hendricks, 249 N.T.S. 676, 232 App. 
Div. 186—27 C.J. p 1017 note 2 [to], 
FrevaUlng on person to visit 

In prosecution for prevailing on a 
person to visit gambling place, com¬ 
plaint was not insufficient because not 
alleging location of the building that 
was kept for gambling.—^People v. 
Philbin, CaLSuper., 123 P.2d 159. 
Ifransxkiitting information 

Indictment charging telephone com¬ 
pany with haying transmitted and 
permitted to be transmitted over its 
lines to poolroom Information con¬ 
cerning result of horse race was not 
demurrable for failure to allege and 
describe fact that there was a horse 
race.—State v. Chesapeake & Poto¬ 
mac Telephone Co. of West Virginia, 
4 S.B.2d 267, 121 W.Va, 420. 

13. N.T.—People v. Wilson, 4 N.Y. 
S.2d 692. 

27 aj. p 1018 notes 3, 4. 

14. Ala.—^McCleskey v. State, 179 So. 
394. 28 Ala.App. 97. 

La.—State v. Hudson, 110 So. 749, 
162 La. 543—State v. Kilshaw, 103 


So. 740, 158 La. 203—State v. Ca- 
pell, 98 So. 58. 154 La. 662. 

Neb.—State v. Halbert, 212 N.W. 35, 
115 Neb. 194. 

W.Va.—State v. Chesapeake & Poto¬ 
mac Telephone Co. of West Virgin¬ 
ia, 4 S.B.2d 257, 121 W.Va. 420. 
Wyo.—State v. Tobin, 226 P. 681, 31 
Wyo. 356, 

27 C.J, p 1019 note 15. 

15. Md.—Miggins v. State, 184 A. 
911, 170 Md. 454. 

Tex.—Conklin v. State, Civ.App., 162 
S.W.2d 973. 

27 C.J. p 1019 note 1$. 

Xadictment held snlftoleht 
Md,—Hubin v. State, 23 A.2d 706, 
180 Md. 279, certiorari denied Neal 

V, State of Maryland, 62 R.Ct. 1107, 
316 U.S. 680, 86 L.Ed. 1753. 

16. S.D.—State v. Johnson, 124 N. 

W. 847, 24 S.D. 690. 

27 C,J. p 1019 note 17. 

17. Pla.—Tuberson v. State, 7 So. 
858, 26 Fla. 472. 

27 C.J. p 1019 note 18. 

18. Tex.—Timmons v. State. 49 S. 
W.2d 818, 120 Tex.Cr. 76. 

19. W.Va,—State v. Chesapeake & 
Potomac Telephone Co. of West 
Virginia, 4 S.B.2d 267, 121 W.Va. 
420. 

27 aj. p 1021 note 40. 
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20. Conn.—State r. Falk, 33 A 913, 
66 Conn. 250. 

27 C.J. p 1021 note 41, 

21. Ga.—^Anderson v. State, 58 S.E. 
401, 2 Ga.App. 1. 

27 C.J. p 1023 note 81. 

22. Tex.—Goldstein v. State, 36 S.W. 
278, 36 Tex,Cr. 193. 

Ladictment held snllLole&t 

Indictment charging that defendant 
became party to unlawful roniracl to 
buy one hundred bales of to 

be settled for on margin, without In¬ 
tention of actual delivery, was suf- 
ftclent to charge offen.so of dealing In 
futures, under Crawford & M.T>ig. § 
2653, and was not subjiw*t to de¬ 
murrer as not describing offense with 
sufficient certainty.—Huff v. Slate, 
261 S.W. 654, 164 Ark. 211. 

23. Tex.—Fullerton v. State, Or.. 76 
S.W. 534, appeal dismissed 25 S.Ct. 
221. 196 U.S. 192, 49 L.Kd. 443, and 
overruling Goldstein v. State. 36 S. 
W. 278, 36 Tex.Cr. 193. and Cothran 
V. State, 36 S.W. 273, 36 Tex.Cr. 
196 in so far as they conflict. 

24. Ark,—State v. Western Union 
Telegraph Co., 254 S.W. 838, 160 
Ark. 444. 

35. Fla.—Sharp v. State, 9 So. 651, 
28 Pla. 357. 

27 C.J. p 1021 note 48. 
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crwise identified,26 a failure to state the names of 
the players will not invalidate the indictment,27 
where such statement is not required by statute. 

§ 114, Description of Game 

An Indictment op Information for a gaming offense 
should allege a sufficient description of the game to 
show that the offense has been committed. 

An indictment or information for a gaming of¬ 
fense must allege a sufficient description of the 
game to show that the offense committed is the one 
denounced by the statute under which it is drawn.28 
A description of the game in the language of the 
statute will ordinarily be sufficient's Under the 
wording of some statutes, it is not necessary to 
state the exact name of the game played,30 but, 
where required by the terms of the statute, the in¬ 
dictment should allege the name of the game or that 
it is to the jurors unknown,3i or insert several 
counts to meet the uncertainty.32 Where the game 
is specifically denounced by the statute, it is only 
necessary to specify it in the indictment or infor¬ 
mation by the name given in the statute.33 is 
not necessary, unless required by the terms of the 
statute,34 to charge that the game played was one 
of hazard or chance ;35 nor is it necessary to allege 
in what the playing of the game consists.30 In the 
absence of a statute so requiring, it is not neces¬ 
sary to specify the exact capacity in which each of 
several defendants acted in opening or conducting 

the game.37 


§ 115. Description of Device 

An indictment or information for a gaming offense 
on a prohibited device, or for permitting gaming on a 
prohibited device, should contain a sufficient description 
of the device to show that the offense has been com¬ 
mitted. 

An indictment or information should describe the 
device, if any, on which the gaming was done or 
permitted, by name, or in substantially the language 
of the statute denouncing the offense if it contains 
a description of prohibited devices.33 If the device 
is named in the statute, and in express terms pro¬ 
hibited, it is sufficient to mention the device by name 
without further description.39 Where the device 
is not specifically named in the statute, the indict¬ 
ment should aver, in addition to the name, that it 
was a gaming table or bank similar to one of the 
games named in the statute, or else that it was a 
device adopted, devised, and designed for the pur¬ 
pose of playing a game of chance and at which 
money or property may be lost or won.40 A general 
allegation that accused did unlawfully keep and ex¬ 
hibit a device for the purpose of gaming is insuffi- 
cient.4i 

§ 116. Description of Wager 

The description of the wager in the Indictment or 
Information must be sufficient to show that the act of 
wagering It is an offense under the statute. 

As a general rule, in the absence of a statute to 
the contrary,*^ it is not necessary to enter into a 
precise description of the article wagered, or to aver 


In indictments for: 

Gaming see infra S 117. 

Keeping gaming house see infra § 

121 . 

Keeping or exhibiting device see 
infra § 120. 

Permitting use of house or place 
see infra § 118. 

2®. Ark.—Barkman v. State, 13 Ark, 
703. 

27. Ind.—James v. State, 130 N.B. 
115, 190 Ind. 629. 

27 C.J. p 1021 note 60. 

28. La.—State y. Williams, 136 So. 
68. 173 La. 1. 

Mo.—State v. Humphries, 19 S.W.2d 
401—State v. Wade. 183 S.W. 698, 
267 Mo. 249. 

Tex.—Conklin v. State, Civ.App., 162 
S.W.2d 973. 

27 C.J. p 1022 note 65. 

Necessity in particular offenses see 
infra §§ 117-122. 

Descxlptioiis held suffident 

(1) Under a statute providing that 
*Tf any person shall play at any 
game whatsoever for money . . . 

with cards . . . [he] ' shall be 

deemed, guilty of a misdemeanor,*' 
an information charging defendants 


with unlawfully playing” a game of 
chance with cards, commonly known 
as ‘*rumme,** for money is sufficient, 
—State V. Stewart, 63 S.W.2d 210, 
212, 228 Mo.App. 187. 

* (2) Other descriptions see 27 C.J. 
p 1022 note 65 [a]. 

29. Ark.—State v. Grider, 18 Ark. 
297. 

Wash.—State v. Wilson, 36 P. 967, 9 
Wash. 16. 

30. Mont.—State v. Duncan, 107 P. 
510, 40 Mont. 631. 

27 C.J. p 1022 note 67. 

3L Ark.—State v. Jeffrey, 33 Ark. 
136. 

32. Ark.—State v. Jeffrey, supra— 
State V. Grider, 18 Ark. 298—Bark- 
man V. State, 13 Ark. 706. 

33- Wash.—State v. Parent, 287 P. 

662, 156 Wash. 604. 

27 C.J. p 1022 note 60. 

34. N.C.—State v. Norwood,. 94 N. 
C. 936, 

35. DeL—State v. Norton, 33 A. 438, 
14 Del. 686. 

27 C.J. p 1022 note 62, p. 1024 note 
95. I 
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sa Wash.—State v. Wilson, 36 P. 

967, 9 Wash. 16. 

27 C.J. p 1022 note 63. 

37- Wash.—State v. Benbrook, 294 
P. 263, 169 Wash. 603. 

38. Ala.—Jackson’ v. State, 182 So. 
83, 236 Ala. 75, reversing 182 So. 
82, 28 Ala.App. 233, following Mas- 
toras V. State, 180 So. 113, 28 Ala. 
App. 123, certiorari denied 180 So. 
115, 235 Ala 619. 

In particular gaming offenses see 
infra §§ 118-122. 

Xndlotmeut held sufficient 
Ala.—Gideon v. State, 181 So. 126, 28 
Ala.App. 177, certiorari denied 181 
So. 127, 226 Ala 126. 

39. Ill.—^People V. Green, 199 N.E. 
278, 862 Ill. 171. 

27 O.J. p 1022 note 65. 

40- Ark.—State v. Grider, 18 Ark. 
297. 

27 C.J. p 1022 note 66. 

4L Tex.—Conklin v. State, Cr., 162 
S.W.2d 973, 

42. Tex.—Long v. State, 2 S.W. 541, 
22 Tex.App. 194. 68 Am.R. 683, 

27 C.J. p 1022 note 68. 

In particular gaming offenses see in¬ 
fra S§ 117-122. 
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that the same was money^S or something* of value.^^ 
Likewise, unless the statute provides otherwise, the 
specific amount wagered need not be stated.^® 
Enough, however, must be alleged to show the ar¬ 
ticle wagered and that the act of wagering it is an 
offense against the statute,^® as in the case of in¬ 
dictments for conducting a game pla 3 'cd for “mon¬ 
ey, checks, credits, or other representative of val- 
ue.”^'^ It is not necessary that the indictment or 
information state the name of the horse^^ or base¬ 
ball team^^ on which the wager was placed. 

Money lost or won. It is not necessary to state 
in the indictment that money was lost or won on 
the game,5t> or to state how much money was lost^i 
or who lost it.52 

§ n7. Pla5dbng or Wagering on Game 

An Indictment or information for piaying or wager¬ 
ing on game must allege facts disclosing th^ commission 
of the offense. 

An indictment or information for playing or wa¬ 
gering on game to be sufficient must clearly allege 
facts showing the commission of the offense as de¬ 


nounced by the statute under which the prosecution 
is brought.®^ Where a statute so provides, it is not 
necessary to allege that the event on which the bet 
was placed ever took place.®^ 

Where the offense consists in gaming at a pro¬ 
hibited place, the indictment should show that the 
place at which the game was carried on was with¬ 
in the statute.55 Where a statute prohibiting gam¬ 
ing at a public place specifically mentions certain 
places as public, it is only necessary for the indict¬ 
ment to allege that the gaming occurred at such a 
place, naming it, without any allegation as to the 
nature thereof; but where the gaming is alleged to 
have occurred at a place not specifically designated 
in the ‘statute as a public place, it is necessary that 
the indictment should allege such facts and circum¬ 
stances as will show that such place is public, within 
the purview of the statute.56 The indictment should 
allege that the place was a public place at the time 
such playing occurred, where the name of the place 
docs not of itself import that it was at all times a 
public placc.57 Unless such is a material fact in the 
commission of the offense, the indictment need not 


43. Ala.—Mitchell v. State, 56 Ala. 
160—Jacobson v. State, 65 Ala. 
151. 

Tex.—Bosshard v. State, 26 Tex. 
Suppl. 207. 

44. Tex.—Long: v. State. 2 S.W. 541, 
22 Tex.App. 194, 58 Ani.R. 633. 

27 C.J. p 1022 note 70. 

45. Ark.—^Moffatt v. State, 11 Ark. 
169. 

Tenn.—State v. McBride, 8 Humphr. 
66—^Dean v. State, Mart. & T. 127. 

46. Tenn.—State v. Kilgrore, 6 

Humphr. 44. 

27 C.J. p 1022 note 73. 

Proposition to make wagrer 

Where the statutory oiCense is the 
recording: or registration of an ac¬ 
tual wager or bet, an Indictment 
charging the recording of a proposi¬ 
tion to make a wager is insufficient. 
—State V. Huber, 263 S.W. 94, 304 
Mo. 16. 

47. Cal.—Ex parte Clark, 202 P. 60, 
64 Cal.App. 607. 

27 C.J. p 1022 note 74. 

Allegrations held snUlcient 
Or.—State v. Randall, 256 P. 393, 121 
Or. 646. 

48. Tex.—Simmons v. State, 120 S. 
W'.2d 1061, 135 Tex.Cr. 426. 

49. Tex.—Odle v. State, 139 S.W.2d 
696, 139 Tex.Cr. 288. 

50. Ky.—Commonwealth v. Crupper, 
3 Dana 466. 

27 C.J. p 1022 note 75. 

51. Ky.—Commonwealth v. Crupper, 
3 Dana 466—^Montee v. Common¬ 
wealth, 3 J.J.Marsh. 132. 


Tenn.—State v. McBride, 8 Humphr. 

66 . 

27 C.J. p 1022 note 76. 

52. Ky.—Commonwealth v. Crupper, 
3 Dana 466—Montee v. Common¬ 
wealth, 3 J.J.Marsh. 132. 

53. Tex.—Short v. State, 4 S.W. 903, 
23 Tex.App. 312. 

27 C,J. p 1023 notes 79. 80. 
Bookmaking 

(1) Indictments or informations 
for bookmaking held sufficient. 

La.—State v. Scheffiield, 48 So. 932, 
123 La 271. 

Wash.—State v. Green, 291 P. 728, 
158 Wash. 674. 

<2) Indictments or informations 
held insufficient.—^People v. Ciitcn. 
137 N.Y.S. 670, 78 Mi«c. 7, affirmed 
140 N.Y.S. 1139, 156 App.Div. 921— 
People V. Langan, 116 N.Y.S. 718, 132 
App.Div, 393, affirmed 90 N.B. 1164, 
196 N.Y, 551. 

(3) Information charging bookmak¬ 
ing in words of statute particularly 
describing bookmaking, which noti- 
hed defendant that he was charged 
with bookmaking, was sufficient.— 
People V. Semmler, 178 N.E. 100, 345 
Ill. 272. 

<4) Under some statutes, it is not 
necessary for an information to al¬ 
lege that the offense was not com¬ 
mitted under the certificate system 
of betting.—Ash v. State, 114 S.W.2d 
889, 134 Tex.Cr, 208—Stansbury v. 
State, 111 S,W.2d 717, 133 Tex.Cr. 
411. 

(6) It is not required that the in¬ 
formation allege that the wagers 
taken by accused were not placed in 
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legalized pari-mutuol mniihlno at a 
track in another city.—People v. Tor- 
rey, 60 P.2d 900, 16 Car.App.2d 470. 

(6) Information for violation of 
the provisions of the N.Y.Pen.L. re¬ 
lating to pool .selling, l>ookmaking, 
bets, and wagers i.s insufficient where 
it fails to allege that the crime 
charged did not take place at a li¬ 
censed race track.—IVople ex rel. 
Hockey v. Kearney, 37 N.Y.S.2d 676, 
265 App.Div. 861—People v. Riihen- 
stein, 299 N.Y.S. 36, 252 App.Div, 730 
—People V. Silver, 296 N.Y.S. 781, 251 
App.Div. 309—People v. Wilson, 4 N. 
Y.S.2d 692. 

(7) The following form has been 
approv<*d for Indletments for vio¬ 
lation of the hookmaking statute; 
'*—^— did then and there unlawful¬ 
ly take and offer to take and accept 

and place for - a bet and wager 

of money, to-wlt: - cents of the 

value of 8—, on a baseball game, 
athletic contest and sports event,"— 
Odle V. State. 139 S.W.2d 695, 139 
Tex.Cr. 288. 

Xadictments held goAoient 

Wash.—State v. Nickerson, 279 P. 

401, 163 Wa.sh. 160. 

27 C.J. p 1023 note 79 [aj. 

54. Tex.—Simmons v. State, 120 S. 
W.2d 1061, 136 Tex.Cr. 425. 

65- W.Va.—State v. Kyer, 48 S.B. 

694, 55 W.Va. 46, 

27 C.J. p 1023 notes 84, 85. 

55. Tex.—Metzer v. State, 19 S.W. 
264, 31 Tex.Cr. 11. 

27 C.J. p 1023 notes 86, 87. 

67. Ala.—^State v. Coleman, 8 Ala. 
14. 
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allege to whom the building belongs in which the 
gaming is charged to have been committed. 

Game or device. Where the playing of a game 
is in express terms prohibited by the statute, the 
general rule is that a statement of the name of such 
prohibited game in the indictment is sufficient, and 
that it is not necessary to give any description of 
the manner or means by which it is played but 
where one is accused of betting at a game or device 
not named in the statute, sufficient allegations must 
be made to bring the case within the purview of 
it.®® Thus, where one is accused of betting at a 
gaming table or device not named in the statute, 
the indictment should charge that it was kept or 
exhibited for the purpose of gaming,®^ but where 
such table or device is prohibited eo nomine by the 
statute, no such allegation is necessary.®^ 

As a general rule, it is not necessary to state the 
exact name of the game played,®® or the device by 
which it is played,®^ especially when the offense is 
properly described by other averments.®® Howev¬ 
er, in some jurisdictions, the indictment must allege 
the name of the game if known, and, if unknown to 
the grand jurors, it should so allege.®® 

Names of players. It has been held that in an 
indictment for gaming, the name of the person with 
or against whom accused played or bet must be stat¬ 
ed, or alleged to be unknown.®^ Where it is alleged 
that the name is unknown, the indictment is suffi¬ 


cient.®® A joint indictment charging that defend¬ 
ants bet has been construed to mean that they bet 
with each other, the one against the other.®® How¬ 
ever, under some statutes prohibiting playing at 
gaming tables or other gambling devices, the name 
of the players need not be alleged,*^® and some stat¬ 
utes provide that the person with whom accused bet 
or played need not be set forth or described,*^^ 

Wager. Unless a bet or wager is not an element 
of the offense under the statute, ordinarily it is nec¬ 
essary to allege that accused bet on the game,*^® 
and, as a general rule, it is sufficient for the indict¬ 
ment to allege that accused bet.*^® Unless the word¬ 
ing of the statute requires such allegations,^^ it is 
not necessary for the indictment to specify the 
amount bet,’'® the thing bet,'’® or its value.’’'’ How¬ 
ever, enough must be alleged to show that the ar¬ 
ticle wagered and the act of wagering it is an of¬ 
fense against the statute;’’® as where the statute 
prohibits the playing for ‘‘money, checks, credits, or 
any other representative of value.”^® 

§ 118. Permitting Use of House or Place 

An Indictment or Information for permitting use of 
the premises for gaming must contain sufficient allega¬ 
tions to charge the commission of the offense. 

An indictment or information under a statute pro¬ 
hibiting the permitting of the use of premises for 
gaming should state enough to constitute an offense 
under the provisions of the statute.®® Generally it 


Va.—Bishop v. Commonwealth, 18 
Gratt. 785. 64 Va. 786. 

27 C.J. p 1024 note 88. 

58. Tex.—Prior v. State, 4 Tex. 388. 
27 ax p 1024 note 89. 

59. Okl.—State v. Carter, 103 P. 
1042, 2 OkLCr. 706. 

27 C.X p 1024 note 90. 

eOu Tex.—^Tate v. State, 21 Tex. 202. 

27 C.X p 1024 note 91. 

61. Ky.—Rader v. Commonwealth, 
152 S.W.2d 937, 287 Ky. 282. 

27 C.X p 1024 note 92. 

62. Tex.—State v. Blair, 41 Tex. 30 
—^Booth V. State, 26 Tex. 203— 
State V. Burton, 25 Tex. 420 — ^An¬ 
derson V. State, 9 Tex.App. 177. 

63. Ga.—Slade v. State, 64 S.B. 760, 
125 Ga. 788. 

27 C.X p 1025 note 96. 

64. Mo.—State v. Flack, 24 Mo. 378. 
Or.—State v. Gitt Lee, 6 Or. 425. 

27 C.X p 1025 note 97. 

65. Tex.—^Blair v. State, 32 Tex. 474 
—State v. Prewitt, 10 Tex. 310— 
Bates v. State, 10 Tex. 800. 

66. Ark,—State v. Jeffrey, 88 Ark. 
136. 

67. Fla.—Qroner v. State, 6 Fla. 
39. 

Ind.—State v. StalllngTs, 8 Ind. 631— 


State V. Little, 6 Blackf. 267—^But¬ 
ler V. State, 5 Blackf. 280. 

68. Ind.—^Alexander v. State, 48 Ind. 
394—State v. Maxwell, 6 Blackf. 
230. 

69. W-Va.—State v. Griffgrs, 11 S.B. 
740, 34 W.Va. 78. 

27 C.J. p 1026 note 3. 

70. Mo.—State v. Ames, 1 Mo. 624. 

71. Tenn.—State v. McBride, 8 
Humphr. 66. 

72. Cal.—^People v. Carroll, 22 P. 
129, 80 Cal. 158. 

Kan.—State v. Stillwell, 16 Kan. 24. 
Necessity of wager see supra § 88. 

73. Elan.—State v. Hardin, 1 Elan. 
474. 

Tex.—^Long v. State, 2 S.W. 641, 22 
Tex.App. 194, 58 Am.R. 633. 

74b Ind.—Long v. State, 13 Ind. 666. 
75- Tenn.—State v. McBride, 8 

Humphr. 66. 

76. Tex.—^Bierrin v. State, 97 S.W. 
88, 50 Tex.Cr. 351. 

27 C.J. p 1025 note 10. 

77. Ga.—Grant v. State, 15 S.B. 488, j 
89 Ga. 393. 

27 C.J. p 1025 note 11. 

7a Tenn.—^Anthony v. State, 4 

Humphr. 88. 

27 C.J. p 1025 note 12. 
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79- Cal.—^People v. Carroll, 22 P. 

129, 80 Cal. 153. 

27 C.J. p 1026 note 13. 

80. Iowa.—State v. Alexander, 169 
N.W. 667. 

27 C.X p 1025 note 14. 

Indictment or information for suf- 
■ fering a minor to frequent or play 
see Infants § 16. 

Xndiotment held suffiMeiit 
Ark.—^De Loney v. State, 115 S.W. 
138, 88 Ark. 311, followed In 115 
S.W. 142, 88 Ark. 616. 
nUsdemeaiLOX 

(1) An indictment, under Pen.Co.de 
1911, art 559, and Pen.Code 1925, arts 
625, 627, alleging that accused un¬ 
lawfully and knowingly permitted 
property and premises to be used 
as a place for gambling, charges a 
misdemeanor.—^Bowman v. State, 33 
S.W.2d 489, 117 Tex.Cr. 116—Tindall 
V. State, 244 S.W. 816, 92 Tex.Cr. 466 
—^Francis v. State, 238 S.W. 974, 90 
Tex.Cr. 67. 

(2) It has been held, however, that 
a charge that accused permitted 
gaming in a house under his control 
is a charge of a misdemeanor, and 
that a charge that accused permitted 
a house under his control to be used 
as a gambling house is a charge of a 
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is sufficient for the indictment or information to al¬ 
lege a violation of the statute substantially in the 
language thereof.^l 

An indictment for permitting or allowing gaming 
to be carried on in certain designated places must 
sufficiently describe the place to show that it is one 
of the places within the inhibition of the statute.^^ 
Where, however, the place is clearly alleged to be 
one within the inhibition of the statute, it is suffi¬ 
cient to designate the location of the place, for pur¬ 
poses of venue, by alleging it to be at or in a named 
county,S3 district,84 or town,85 which is within the 
jurisdiction of the court ; the precise location of the 
place need not be alleged. 

Under some statutes, in an indictment charging a 
retailer of spirituous liquors or keeper of other 
licensed place for permitting gaming on his prem¬ 
ises it is necessary to allege that defendant w^s 
duly licensed,86 but under other statutes such alle¬ 
gations are not necessary.s*^ 

Ordinarily it is necessary to allege that accused 
had charge, control, or management of the place.88 

Where the statute does not make hire, gain, or 
reward an element of the offense, no such allegation 
is necessary in the indictment.^s Under other stat¬ 
utes such allegation is necessary.^® 

Under a general statute prohibiting the suffering 
or permitting of a house to be used for gambling, it 


has been held that it is necessary to allege that 
gambling actually took place.^i It has been held 
not to be necessary for an indictment for permitting 
a gambling device to be used for the purpose of 
gaming in the house of accused to aver actual use 
of the device by persons engaged in playing for 
money or property bm- there is authority to the 
contrary. 8 3 

Game or device. Ordinarily the exact name of 
the game need not be alleged.^^4 ^ general de¬ 
scription of the game alleged to have been played^s 
or the gambling device used^® will as a rule suffice. 
Indeed, under some statutes the information need 
not describe the gambling device.37 

Knowledge of unlawful use. Where knowledge 
of the unlawful use is an element of the offense, 
see supra § 100, such knowledge must be allegcd.38 
Under a statute prohibiting any person to suffer or 
permit any gambling table or device to be set up for 
the purpose of gaming in any house belonging to or 
occupied by him, it has been held that it is unneces¬ 
sary to allege by whose permission the gaming was 
done, the proprietor of the house being responsi- 
ble.»® 

Names of players. Under some statutes it is held 
not to be necessary for the indictment to state the 
names of the players,^ while under other statutes it 
is held to be essential that the indictment should 


felony.—^McCauley v. State, TexCr., 
3#fi.W.2d $13. 

Setting up device 

<1) Under some statutes, an Infor¬ 
mation char^ringr that accused pe]> 
mltted others to set up a described 
grambllnff device on premises occu¬ 
pied and under control of accused is 
not defective for failure to charge 
that accused set up the prohibited 
device.—State v. Helbert, 12 P.2d 
726, 136 Kan. 72$, 

(2) Good pleading requires that the 
person setting up the device be 
named.—State v. Helbert, supra— 
State V. Brown, 23$ P. $$3, 118 Kan. 
603. 

(3) An allegation that the name of 
such person is unknown is sufficient. 
—State V. Helbert, supra. 

83- Iowa.—State v. Kaufhian, 13 N. 

W. 292, 69 Iowa 273. 

27 C.J. p 1026 note 16. 

89L Tex.—^Floeckinger t. State, Cr., 
75 S,W. 303. 

27 C.J. p 102$ note 1$. 

Public place 

Under Pen.Code 1911 art 672, pro¬ 
viding that person who permits gam¬ 
bling srsjue to be played on premises 
luider his control, being appurtenant 
,to a pubUc place, shaU be lined, in¬ 


dictment charging that defendant 
permitted premises to be used for 
gambling, omitting an allegation that 
premises were appurtenant to a pub¬ 
lic place, does not support conviction 
for a misdemeanor.—Francis v. State, 
233 S.W. 974, 90 TexCr. $7, followed 
in Deisher v. State, 233 S.W, 978, 89 
Tex.Cr. 467. 

83. Tex—Davis v. State, 161 S.W. 
313, $8 TexCr. 269. 

27 C.J. p 102$ note 17. 

84. S.C.—State v. Pant, 4 S.C.I 1 . 487. 

85- Ky.—Commonwealth v. Von Bo- 
geon, 9 Ky.Op. 142. 

27 C.J. p 102$ note 19. 

88. Ala.—State v. Kennedy, 1 Ala. 
31. 

Mass.—Commonwealth v. Arnold, 4 
Pick. 251—Commonwealth v. Bol- 
kom, 3 Pick. 281. 

87. Tex—Robinson v. State, 6 S.W. 
609, 24 TexApp. 4. 

27 C.J. p 1026 note 22. 

88. Pla.—Bravo v. State, 13 So. 161, 
47 Pla. 13. 

Ky.—Berry v. Commonwealth, 4 Ky. 
Op. $39. 

89. • Mass.—Commonwealth v. Colton, 
8 Gray 488. 
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9a Mich.—People v. Weithoff, 58 N. 
W. 1116, 100 Mich. 393. 

91. Ind.—Sowle v. State, 11 Xnd, 492. 

Tex.—Johnson v. State, 20 S-W. 1083, 
34 TexCr. 227, 

27 C.J. p 1026 note 26. 

98. Mo.—State v. Scagga, 33 Mo. 92. 

93. Ky.—Commonwealth v. McCarty, 
74 S.W. 104$. 25 Ky.U 294. 

Ky.—Perry v. Commonwealth, $ 
Ky.U 134. 

Tex.—Davis v. State, 161 S.W. S13, 
$8 TexCr. 269. 

96. Tex.—Horan v. State, 24 Tex 
161. 

27 C.J. p 102$ note 24. 

99. Tex.—State v. Flores, S3 Tex 
444. 

27 C.J. p 102$ note 26, 

97. Kan.—State v. Helbert, 12 P.2d 
726, 136 Kan. 72$. 

98- Ky,—Hottsinger v. Common¬ 

wealth. 10 Ky.Op. 330. 

99. Mo.—State v. Ellis. 4 Ma 474. 

1. Mont—State v. Radmilovich, 106 
P. 91, 40 Mont 93. 

27 aj. p 102$ note 34, 
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give the names oi the players or allege that they 
are unknown.^ 

Wager. Whether it is necessary to allege that 
money or other thing of value was wagered depends 
on the particular statute. Under some statutes such 
allegation is necessary under others, it is not'* 

§ 119. Renting House or Place 

The indictment to be sufficient must state enough to 
constitute the offense. 

An indictment for renting a house or place to be 
used for gaming should state enough to constitute 
the offense under the provisions of the statute.® 
Generally it is sufficient for the indictment or infor¬ 
mation to allege a violation of the statute substan¬ 
tially in the language thereof.® It has been held to 
be unnecessary to allege the name of the person to 
whom the place was rented.*^ It is necessary and 
sufficient to charge the venue of the offense by aver¬ 
ring that the house rented is in the county wherein 
the prosecution is instituted.® 

§ 12G. Keeping or Exhibiting Table or De¬ 
vice 

An Indictment or Information for keeping a gaming 
table or device to be sufficient must state facts disclosing 
the commission of the offense. 


An indictment or information for keeping, set¬ 
ting up, or exhibiting a gambling table or other gam¬ 
bling device, to be sufficient, must allege all essen¬ 
tial ingredients in the offense as denounced by the 
statute under which the prosecution is brought,® 
and it must be sufficient to furnish accused protec¬ 
tion against further prosecution for the same of- 
fense.i® As a general rule, the indictment or in¬ 
formation should name or describe the gambling de¬ 
vice kept,ii although under some statutes an indict¬ 
ment for exhibiting a certain gambling or gaming 
device need not give the particular name of the de- 
vice,i® nor set forth the character or kind of table 
that accused is charged with maintaining.^® Gen¬ 
erally, it is sufficient to charge that accused did 
then and there unlawfully keep and exhibit for the 
purpose of gaming a gaming table and bank, etc.,^^ 
or that accused suffered a gaming table, naming it, 
to be carried on and exhibited.^® An indictment is 
sufficient, which instead of charging that accused 
kept a gaming table, in general terms presents the 
facts which constitute the elements of the game that 
was kept.^® Under some statutes, however, an in¬ 
dictment for keeping a gaming device, even where 
such device is named, which fails to allege it to be 
a common gaming table, is bad.^*^ 


2. Neb.—Moore v. State, 96 N.W., 
196, 69 Neb. 653. 

27 C.J. p 1026 note 35. I 

3. Ohio.—Davis v. State, 7 Ohio 204. 

1. Kan.—Stale v. Helbert, 12 P.2d 
726, 135 Kan. 726. 

27 C.J. p 1026 note 32. 

5. Tex.—Eylar v. State, 89 S.W. 666, 
37 Tex.Cr. 257. 

27 C.J. p 1027 note 42. 

6. Ind.—State v. Johnson, 17 N.R 
910, 115 Ind. 467—State v. Howard, 
37 N.E. 27, 9 Ind.App. 635—State v. 
Darrach, 40 N.E. 639, 12 Ind.App. 
527. 

7. Ind.—Kleespies v. State, 7 N.E). 
186, 106 Ind. 383—Fisher v. State, 
28 N.E. 565, 2 Ind.App. 365. 

8. Tex.—^Eylar v. State, 39 S.W. 665, 
37 Tex.Cr. 267. 

9. Mo.—State v. West, 11 S.W.2d 
1031. 

27 C.J. p 1027 note 46. 

Elements of keeping, setting: up, or 
exhibiting: see supra §§ 97-104. 

llevice other than table or bank 
Since a statute, providing: that, 
where it is charg:ed that a table or 
bank is kept for the purpose of g:am- 
bling:, it is unnecessary that they be 
described fux*ther in the indictment, 
is restricted to a table or bank, it 
cannot be construed to include a de¬ 
vice as dlsting:uished from a table 
or bank.—Conklin v. State, Tex.Cr., 
162 S.W.2d 973. 


Indictments and informations held 
suiBcient 

Ala.—Devoy v. State, 179 So. 391, 28 
Ala.App. 94. 

D.C.—^Nuckols v. TT. S., 99 F.2d 368, 
69 App.D.C, 120, certiorari denied 
Ploratos V. U. S., 69 S.Ct. 89, 306 
U.S. 626, 83 ti.l3d. 401. I 

Kan.—State v. Helbert, 12 P.2d 726, 
135 Kan. 726. 

Me.—State v. Blanchard, 33 S.W.2d 
987, 326 Mo. 966—State v. Creer, 6 
S.W,2d 842, 820 Mo. 171. 

Tex.—Swagerty v. State, 148 S.W.2d 
387, 140 Tex.Cr. 675. 

Va,—Pamplln v. Commonwealth, 188 
S,EI. 147, second case, 167 Va. 470. 
27 C.J. p 1027 note 46 tbL 

Slot xnaohines 

(1) Under Da.Acts of 1908 Act No. 
107 § 2, the Information must alleg:e 
that the slot machine was in opera¬ 
tion on accused’s premises or that 
business of some nature was conduct¬ 
ed on the premises.—State v. Croal, 

5 So.2d 16, 198 Da. 820. 

(2) Under Cal.Pen.Code § 380 a, it 
is necessary to charg:e that accused 
was in possession or control of a 
slot machine, which not only could 
be, but actually was, operated as a 
gambling device in the manner de¬ 
scribed in the statute.—Chapman v. 
Aggeler, 119 P.2d 204, 47 Cal.App.2d 
848. 

(3) Affidavit charging keeping of | 
slot machine for gaming purposes, 
but showing machine was not per 
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se gambling device, nor permitted to 
be used for gambling, was fatally In¬ 
consistent.—^Kirk V. Morrison, 146 So. 
215, 108 Fla. 144. 

(4) Indictments or informations 
held sufficient. 

N.T.—^People v. Newman, 241 N.T.S. 

746, 137 Mlsc. 267. ’ 

Tex.—^Abraham v. State, 39 S.W.2d 
42, 118 TexlCr. 136, followed In 
France v. State, 39 S.W.2d 43, 118 
Tex.Cr. 608. 

10. D.C.—Swan v. U. S., 295 P. 921, 
64 App.D.C. 100. 

11. Ala.—^Jackson v. State, 182 So. 
S3, 236 Ala.. 75, reversing 182 So. 
82, 28 Ala.App. 233, following Mas- 
toras V. State, 180 So. 113, 28 Ala. 
App. 123, certiorari denied 180 So. 
115, 235 Ala. 519. 

12. Ark.—Riley v. State, 179 S.W. 
661, 120 Ark. 450. 

27 C.J. p 1027 note 49. 

13. Fla—^Irwln v. State, 41 So. 786, 
52 Fla. 61, 10 Ann.Cas. 1003. 

27 C.J. p 1027 note 60. 

14. Mo.—State v. McKee, 110 S.W. 
729, 212 Mo. 138. 

27 C.J. P 1027 note 47. 

16. Ala—Clark v. State, 19 Ala 552. 
Ky.—Pusey v. Commonwealth, 1 S.W. 

482. 

le. Tex.—State v. Kelly, 24 Tex. 182. 

17. U.S.—^U. S. V. McCormick. D.C., 
26 F.Cas.No.16.661. 4 Cranch C.C- 
104. 

27 C.J. p 1027 note 58. 
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Where a separate offense is created by statute, 
namely, that of aiding and assisting in setting up a 
machine used for betting, it is necessary that the in¬ 
dictment should clearly allege facts that show that 
the machine was set up, and that the offense charged 
was one contemplated by the statute.^ * 

The general rule is that an indictment for keep¬ 
ing, setting up, or exhibiting a gaming table or oth¬ 
er gambling device is sufficient if it follows the 
language of the statute.Where the device is 
named in the statute, and in express terms prohibit¬ 
ed, it is sufficient to mention it by name without 
further description there is no necessity of fur¬ 
ther alleging that the device was exhibited for the 
purpose of gaming, for that will be a matter of le¬ 
gal inference.^i Where, however, the indictment al¬ 
leges the keeping of other implements or gambling 
devices than those named in the act, they should be 
sufficiently described to show them to be gambling 
tables or devices within the purview of the statute .22 
Tt has been held that an indictment, although in the 
language of the statute, is insufficient where it docs 


not state the acts of accused which rendered the 
keeping of the gaming table or device unlawful. 23 

Where the statute requires it, it is essential to al¬ 
lege that accused was in some manner interested in 
the loss or gain of the tablc,^^ but under some stat¬ 
utes it is not essential to the validity of an indict¬ 
ment to allege that the table or bank was exhibited 
causa lucri.25 An indictment alleging the keeping 
and exhibiting for gain, without the further allega¬ 
tion that it was kept for the gain of money or val¬ 
uable security, has been held sufficicnt.23 Under a 
statute making it an offense to deal or carry on a 
banking game played with any device for money or 
other representative of value, an information, to be 
sufficient, must allege that the game was played for 
money or other representative of value.27 Unless 
otherwise required by statute, in an indictment for 
keeping a gaming table or other device it is not nec¬ 
essary to allege that any game was played with the 
device hence, it is unnecessary to allege the 
names of persons who playcd.23 Where the offense 
is a continuous one, and charged as such, it is un- 


18l Ky.—Commonwealth v. Lans- 
dale, 34 S.W. 17, 98 Ky. 664, 17 
Ky.L. 1245. 

19. Ala.—Gideon v. State, 181 So. 
301, 28 Ala.App. 178, certiorari de¬ 
nied 181 So. 301, 236 Ala. 110— 
Gideon v. State, 181 So. 126, 28 
Ala.App. 177, certiorari denied 181 
So. 127, 236 Ala 126. 

D.C.—Beard v. U. S., 82 F.2d 837. 66 
App.D.O. 231. certiorari denied 56 
S.Ct. 675. 298 U.S. 655, 80 L.Ed. 
1382. 

Pa.—Commonwealth v. Ayers, 17 Pa 
Super. 352. 

27 C.J. p 1027 note 56. 

To “permit” 

Indictment in words of statute, 
that accused did “permit" to be set 
up, operated, or conducted a gam- 
bllngr device contrary to law, did not 
charge that accused innocently con¬ 
sented to the acts charged without 
taking steps to prevent such acts, 
since word “permit” as used in stat¬ 
ute is synonymous with to grant, to 
license, to authorize, to give leave, 
which carries with it an active par¬ 
ticipation In connection with the gam¬ 
bling device described.—^Jackson v. 
State, 182 So. 82, 28 Ala.App. 233, re¬ 
versed on other grounds 182 So. 83, 
236 Ala., 75—Bast v. State. 180 So. 
901, 28 Ala.App. 668, certiorari de¬ 
nied 180 So. 894, 236 Ala. 697—Mc¬ 
Gee v. State. 180 So. 123, 28 AlaApp. 
127, certiorari denied 180 So. 123, 235 
Ala. 630—Maxey v. State, 180 So. 116, 

28 AlaApp. 127—^Hulfman v. State, 

180 So. 116, 28 AlaApp. 127—Mastor- 
as v. State, 180 So. 113, 28 AlaApp. 
123, certiorari denied 180 So. 115, 
235 Ala 619. I 


20. Wash.—State v. Parent, 287 P. 
662, 166 Wash. 604. 

27 C.J. p 1037 note 57. 

21. Wash.—State v. Wilson, 36 P. 
967. 9 Wash. 16. 

27 C.J. p 1028 note 68. 

22. Mo.—State v. Humphries, 119 S. 
W.2d 401, disapproving S<^te v. 
Blanchard, 33 S.W.2d 937, 326 Mo. 
965—State v. Wade, 183 S.W. 598, 
267 Mo. 249. 

Tex.—Conklin v. State, Civ.App., 162 
S.W.2d 973. 

27 C.J. p 1028 note 69. 

Indictment held snflicient 
Wash,—State v. Parent, 287 P. 662, 
156 Wash. 604. 

Slot machine 

Indictment accusing defendant of 
setting up, keeping, conducting and 
exhibiting a slot machine must al¬ 
lege that slot machine was ordinari¬ 
ly used for gaming.—Rader v. Com¬ 
monwealth, 152 S.W.2d 937, 287 Ky. 
282. 

Table 

(1) Under a statute denouncing the 
keeping of particular tables and de¬ 
vices by name and also denouncing 
the keeping of any kind of gambling 
table or gambling device adapted, de¬ 
vised, and designed for the purpose 
of playing any game of chance for 
money or property, an indictment or 
information for the keeping of a ta¬ 
ble other than those specifically 
named in the statute must state the 
manner in which it was adapted and 
designed for the purpose of playing 
games of chance.—State v. Chaney, 
Mo., 106 S.W.2d 483—State v. Hern¬ 
don, 96 S.W.2d 376, 339 Mo. 288. 
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(2) An expro.ss allegation that, by 
means of “a dice horn and lake-off 
box,” the crap table was “adapted, 
devised, and u.‘«ed” by acruacd “for 
the purpose of playing a certain 
game of chance thereon and there¬ 
with called crap.s for money and 
property” is snflicient.—State v. 
Greer, 6 S.W.2d 842, 320 Mo. 171. 

23. Miss.—Rawls v. State, 12 So. 
684, 70 Miss. 739. 

24. Miss.—lirazele v. State, 38 So. 
314, 86 Miss. 286. 

25. Ark.—State v. Holland, 22 Ark. 
242. 

Va.—Loath v. Commonwealth, 32 
Gratt. 873, 73 Va. 873. 

26. Ohio.—^Davls v. State, 32 Ohio 
St. 24. 


27, Cal.—I'eople v. Bahdaty. 30 P.2tl 
634, 139 Oal.App.. Supp., 791. 

Conducting 

Information charging accused with 
conducting a banking game for mon¬ 
ey, under a statute which requires 
that in order to con.stituio the of¬ 
fense it shall be played for money, 
has been held to charge no ofTense.— 
People V. Carroll. 22 P. 129, SO Cal 
153. 

28, Ind.—State v. Beedles, 60 Ind. 
294—State v. Thomas, 60 Ind, 292. 

Mo.—State v. Soaggs, 33 Mo. 92. 

29, Ind.—State v. Thomas, 60 Ind. 
292. 

Wash.—State v. Wilson, 36 P. 967, 
9 Wash. 16. 

27 C.J. p 1028 note 66. 
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necessary to name the persons who played.^® It 
has also been held unnecessary to allege that the 
game was an ordinary game for betting or hazard, 
or the name of the game,32 or the name of the per¬ 
son by whom the table was exhibited,33 or that he 
conducted the game as owner or employee,34 or 
how much money was lost,35 or who lost,36 or to de¬ 
scribe the particular building or precise spot in 
which the apparatus was kept, if the county and 
state are properly named, where the place is not an 
element of the offense.37 Under some statutes, an 
indictment charging that the device was kept on 
the premises of another is sufficient,38 but where 
the offense defined by statute is that of setting up a 
gaming device in a house of which accused has at 
the time the possession and control, ah indictment 
which alleges the possession and control to be in a 
person other than accused is insufficient.33 Where 
the operation of the device or the keeping in posses¬ 
sion of such device for the purpose of being oper¬ 
ated is an essential element of the offense, an indict¬ 
ment failing to contain such an allegation is defec- 
tive.40 An information, under a statute denouncing 
the device itself, which lacks averments describing a 
complete gambling device, has been held to be in¬ 
sufficient.^^ 


§ 121. Keeping House or Place 

An indictment or Information for keeping a house op 
place for gaming must show enough to disclose the com¬ 
mission of the offense. 

An indictment or information for keeping a house 
or place to be used for gaming to be sufficient must 
charge facts disclosing the commission of the of¬ 
fense as denounced by the statute under which the 
prosecution is brought-^3 Xhe indictment is as a 
general rule sufficient where drawn substantially in 
the words of the statute.^3 However, the indict¬ 
ment must contain sufficient allegations that ac¬ 
cused kept a prohibited place and therein conducted 
or permitted a business having the characteristics 
detailed in the statute.^^ The usual form of such 
indictment is that accused at a certain time and 
place did, for gambling purposes, then and there 
keep a certain place, namely, a certain room for 
gambling, etc.,^5 or that accused kept a tenement 
resorted to for the purpose of illegal gaming.**® 

Under the various statutes it is usually not nec¬ 
essary to give a particular description of the house 
or place; a statement that it is in a named county 
or other political division which is within the ju¬ 
risdiction of the court is sufficient.^*^ In the ab- 


aa Mo.—state v. Lawson, 146 S.W. 
92, 239 Mo. 591. 

31. Ky.—Commonwealth v. Monarch, 
6 Bush 301. 

32. Ky.—^Montee v. Commonwealth, 
3 J.J.Marsh. 132. 

33. Ala.—Clark v. State, 19 Ala. 
652. 

27 C.J. p 1028 note 70. 

34. Cal.—^People v. Sam 11 P. 

673, 70 Cal. 615. 

35. Ky.—^Montee v. Commonwealth, 
3 J.J.Marsh. 132. 

38. Ky.—^Montee v. Commonwealth, 
supra. 

37. Cal.—^People v. Saviers, 14 CaL 
29. 

•27 C.J. p 1028 note 74. 

38 . jsr.x —State V. Newmark, 162 A. 
206, 8 N.J.Mlsc. 803. 

39. Mo.—State v. Mohr, 66 Mo.App. 
326. 

-40. N.C.—State v. Jones, 12 S.B.2d 
292, 218 N.C. 734. 

•41. Mo.—State v. Morris, 199 S.W. 

144, 272 Mo. 522. 

3>ice 

Information charging accused with 
keeping pool table as gambling table 
on which dice were used, without 
aiverring accused kept dice, was in- 
jsuflicient.—State v. West, Mo., 11 S. 
W.2d 1031. 

42. Fla.—Richardson v. State, 26 So. 

380, 41 Fla. 303. 

27 C.J. p 1028 note 76. 


Felony 

(1) An indictment charging that 
defendant kept and was interested 
in keeping a house and room not a 
private residence occupied by a fam¬ 
ily, for the purpose of being used 
as a place to bet and wager and gam¬ 
ble with cards, and as a place where 
people did bet and wager on games 
played with cards, was sufElcient to 
charge a felony under article 669, 
Vernon Pen. Code Annot 1916.— 
Fridge v. State, 233 S.W. 979, 90 Tex. 
Cr. 76, 

(2) Indictment charging defendant 
with keeping a place for betting on 
horse races did not charge offense 
under statute prohibiting keeping of 
place to bet with cards, dice, or dom¬ 
inoes, or place where people resort to 
gamble, bet, or wager, so as to give 
district court Jurisdiction of subject 
matter of prosecution, since statute 
did not include betting on horse 
races.—Thomas v. State, 91 S.W.2d 
716, 129 Tex.Cr. 628. 

Xnaiotments or infoxmatioiui held 
snAcient 

Ariz.—State v. Le Nolr, 130 P.2d 
1037. 

Fla—^Dyess v. State, 161 So. 708, 113 
Fla 417. 

Ga—^Layton v. State, 140 S.B. 847, 
165 Ga 265. 

Ill.—People V. Allen, 30 N.E.2d 116, 
307 IlLApp. 241—^People v. Green¬ 
berg, 30 N.B.2d 116, 307 ULApp. 
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241—^People v. Ramashla 30 N.Ei.2d 
117, 307 I11.APP. 241. 

27 C.J. p 1028 note 76 [d]. 

43- Conn.—State v. Scott, 68 A. 268, 
80 Conn. 317. 

Mo.—State v. Froemsdorf, 279 S.W. 
181, 218 Mo.App. 481—State v. Lee, 
87 S.W. 627, 113 Mo.App, 200. 

Tex.—^Ardovina v. State, 166 S.W.2d 
983, 143 Tex.Cr. 43. 

27 C.J. p 1029 note 77. 

Common gaming house 

Information alleging defendant 
kept “gaming house*' instead of al¬ 
leging keeping of “common gaming 
house" was sufficient—State v. Van- 
velkenberg, Mo.App., 299 S.W. 126. 

44. Vt.—State v. Corcoran, 60 A. 
1110, 73 Vt 704. 

Permissive nse insaffloient 

A charge that accused permitted 
his premises to be used as a place 
to bet and gamble with cards is in¬ 
sufficient to charge the offense of 
keeping premises for such purposes. 
—Grundy v. State, 83 S.W.2d 991, 129 
Tex.Cr.R. 93. 

45. Ind.—^Padgett v. State, 68 Ind. 

46. 

Md.—Wheeler v. State, 42 Md. 663. 
Tex.—State v. Crowder, 39 Tex. 47. 
27 C.J. P 1029 note 79. 

48. Ind.—State v. Pancake, 74 Ind. 
15. 

27 C.J. p 1029 note 80. 

47. Fla.—^Parkhill v. State, 36 So. 
170, 47 Fla. 88. 
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sence of a provision in the statute to the contrary, 
it is not necessary to allege that the place kept was 
not a private residence,^8 ^or is it necessary to al¬ 
lege how or in what manner accused held or ob¬ 
tained any interest in the house.^^ 

In an indictment charging a person with keeping 
a house or place to be used or occupied for gaming 
it is not necessary to aver that gaming actually took 
place there nor is it necessary to designate the 
kind or nature of illegal gaming,51 to specify the 
amount won or lost,52 to allege an actual wagering 
at which money was won or lost, 5 ^ to allege that 
the offense was committed for gain,54 or to make 
any allegation as to the ownership of the building.55 

Knowledge of unlawful use. An allegation aver¬ 
ring the guilty knowledge of accused with regard 
to the unlawful use of the premises is necessary.55 
An averment that accused, willfully and unlawfully 
allowed gambling in a room under his control avers 
a knowledge that money was played for.57 Where 
the tenement is entirely under his control it need 
not be alleged that he knowingly permitted the game 
to be played.58 

Names of participants. Although it has been held 
that it is necessary to aver the name of the person 
or persons permitted by accused to gamble, or to 
aver that their names are unknown,® ^ the general 
rule is that it is not necessary to state the names of 
the persons who played at the place in question.®® 

§ 122. Common Gambler and Frequenting 
Gambling Houses 

In order that an Indictment or Information for being 
a common gambler or for frequenting gambling bodies 


may be sufficient It must charge all the material elements 
of the statutory offense. 

An indictment or information for being a com¬ 
mon gambler or for frequenting gambling houses 
must allege all the elements material to the com¬ 
mission of the offense as denounced by statute.®^ 
Generally the indictment is sufficient if framed in 
the language of the statute.®^ It has been held that 
a charge of the offense of visiting or frequenting 
a gambling house need not particularly designate the 
gambling house visited, or allege that defendant vis¬ 
ited the house for the purpose of gambling,®® or 
that he actually gambled thcre,®4 or that the visit 
was knowingly made.®® 

It has been held that a complaint charging ac¬ 
cused with visiting a place where gambling imple¬ 
ments are exhibited and exposed to view, and which 
names as gambling implements articles which are 
ordinarily put to an innocent use, is not defective 
for failing to charge that such articles were actual¬ 
ly designed and used for purposes of gambling.®® 

§ 123. Receiving Money Wagered 

The requisites of an Indictment or Information for 
receiving money wagered depend on the particular stat¬ 
ute under which prosecution is brought. 

In an indictment or information charging accused 
as custodian of money wagered, under some statutes 
it is sufficient to allege the name of the party from 
whom the money was received, that it was know¬ 
ingly received as a bet or wager on a game, con¬ 
test, or event, and that the act was unlawfully 
donc.®'^ Other allegations have been held mere 
surplusage.®® Under a statute denouncing any per- 


Ga.—Dohme v. State, 68 Ga. 339. 
N.H.—State v. Prescott, 33 N.H. 212. 

48. Tex.—^Brown v. State, 264 S.W. 
496, 96 Tex.Cr. 409, rehearing: de¬ 
nied 257 S.W. 891, 96 Tex.Cr. 409 
—Sanchez v. State, 233 S.W. 982, 90 
Tex.Cr. 166. 

49. Tex.—Sanchez v. State, supra, 
sa Tex.—Sanchez v. State, supra. 
27 C.J. p 1029 note 90. 

51. N.C.—State v. Morgan, 46 S.B. 
1033, 133 N.C. 743. 

27 C.J. p 1029 note 91. 

52. Ky.—^Buford v. Commonwealth, 
14 B.Mon. 24—Commonwealth v. 
Crupper, 3 Dana 466. 

N.H.—State v. Prescott, 33 N.H. 212. 

53. Ind.—State v. Thomas, 60 Ind. 
292. 

37 C.X p 1029 note 93. 

54. Mass.—Commonwealth v. Colton, 
3 Gray 488. 

Va.—Leath v. Commonwealth, 32 
Gratt, 873, 73 Va. 373. 

55. Fla.—^Dyess v. State, 161 So. 703, 

113 Pla. 417. I 


Minn.—State v. Grimes, 77 N.W. 4, 
74 Minn. 257. 

56. Ky.—Commonwealth v. Crupper, 
3 Dana 466. 

N.J.—State V, Ackerman, 41 A- 697, 
62 N.J.Law 456. 

57. Iowa.—State v. Cure, 7 Iowa 479. 
5a Ill.—Soby V. People, 31 Ill.App. 

242. 

Ky.—Commonwealth v. Fraize, 5 
Bush 325. 

Tex.—Stringfellow v. State, Cr., 23 
S.W. 893. 

59. Ohio,—Buck v. State, 1 Ohio St. 
61. 

27 C.J. p 1029 note 85. 

60. Ind.—James v. State, 130 N.E. 
115, 190 Ind. 629. 

27 C.J. p 1029 note 86. 

61. Mass.—Commonwealth v. Smith. 
44 N.R 603. 166 Mass. 370. 

27 C.J. p 1030 note 96. 

Absence of fixed xesidenoa 

Under a statute providing that it 
any person shall engage in gambling 
for a livelihood, or shall he without 
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any fixed residence, and in the habit 
and practice of gambling, he shall 
be deemed a <!ommon gamider, an 
information charging that accused 
engaged in gambling for a livelihood 
Is not insutneient for failure to 
charge that he had no flxt*d residence. 
—Wilson v. People, 34 l».2d 463, 103 
Colo. 160. 

62. Tnd.—State v, Prf‘derick, 109 N. 
B. 747, 183 Ind. 509. 

27 C.J. p 1030 note 97. 

63. Iml.—State v. Bridgewater, 85 
N.R 715, 171 Ind. 1. 

27 C.J. p lono notes 98, 90. 

64. Ind.—Howard v. State. 64 Ind. 
516. 

65. Ind.—State v. Bridgewater, 86 N 
B. 716. 171 Ind. 1. 

27 C.J. p 1030 note 2. 

88. Or.—Ah Poo v, Stevenson. 163 P. 
822, 83 Or. 340. 

67. Mo.—State v. Cummings, 154 S. 
W. 726, 248 Mo. 609. 

68. Mo.—State v. Cummings, supra. 
27 C.J. p 1030 note 6* 
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son who shall be a “stakeholder” of any money 
staked on any running race, an indictment charg¬ 
ing accused of being the holder of a sum of mon¬ 
ey “betted, staked and wagered” is insufiScient.** 

§ 124. Issues, Proof, and Variance 

The rules as to Issues, proof, and variance In crim¬ 
inal prosecutions generally apply. 

The general rules as to issues, proof, and vari¬ 
ance in criminal cases apply in prosecutions for 
gaming offenses.'^® The allegations in the indict¬ 
ment or information must correspond with the 
proof,but immaterial variances are not fatal,^^ 
and the rule does not require that there shall be 
literal proof of nonessential allegations.'^^ Qf 
course, where accused is indicted for one offense 
under a statute against gaming, he cannot be con¬ 
victed of another and different offensfe for which 
he was not indicted.It has been held that, al¬ 
though the evidence supports the charge, it will not 
support a conviction on an instruction to convict on 
another phase of the statute not included in the 
count proceeded on.^s Under an indictment for 
gaming charging several distinct offenses in the al¬ 
ternative the prosecution is confined on the trial to 
evidence of a single offense.*^® The venue of the 
offense must be proved.^'^ 


Game or device. Where the game played or the 
device exhibited is described with sufficient accuracy 
in the indictment, proof of substantially the same 
game or device will suffice but where the in¬ 
dictment describes one game or device, and the proof 
is of an entirely or essentially different game, the 
variance is fatal.Likewise an entire failure of 
proof of the game alleged is fatal.®® Under some 
statutes, in prosecutions for possession of certain 
gambling devices, it is necessary for the state to 
prove not only that accused was in possession or 
control of such a device but also that it was actually 
operated as a gambling device. 

Money or property wagered. Sums of money 
stated in an indictment need not be proved as laid 
unless they form part of the description of a writ¬ 
ten instrument, or unless the exact sum is of the 
essence of the offense.®® It is not necessary to 
prove the precise amount alleged to have been bet, 
won, or lost.®® Where the proof adduced in sup¬ 
port of the allegations will in the common accepta¬ 
tion of the terms employed in the indictment be 
sufficient, the court will not hesitate to hold that 
there is not a fatal variance.®^ However, although 
there is authority to the contrary,® 5 where the in¬ 
dictment specifically alleges that accused bet mon¬ 
ey, it is necessary to prove such fact;®® and a ma¬ 


ss. N.J.—State V. Dudley, 21 A,2d 
209, 127 N.J.Liaw 127, 

70- Ill.—People V, Perron, 262 Ill. 
App. 243. 

27 CJ. p 1030 note 8. 

Capacity in wMoh. accused acted 
Under a statute provldingr that 
every person who shall open, conduct, 
carry on, or operate, whether as own¬ 
er, manasrer, agrent, dealer, clerk, or 
employee, any gamblingr game shall 
be a common gambler, the state is 
not required to prove specifically 
that accused acted in any one of 
the specified capacities; it is suffi¬ 
cient to prove facts warranting the 
conclusion that he acted in one or 
more of such capacities.—State v. 
Smiley, 9 P.2d 370, 167 Wash. 342. 
“Kept” policy game 

An Indictment charging that de¬ 
fendant “kept” a policy game did not 
neco.ssarily mean that he had to have 
a location where the game could be 
found, or where his paraphernalia 
was stored, or where he had an of¬ 
fice, or where the drawings were 
held, the word “keep,” as used in 
statute penalizing the keeping and 
exhibiting of policy game, carrying 
with it the meaning that defendant 
conducted, carried on, maintained, oi: 
managed such game, that he exer¬ 
cised control and direction over it.— 
Hill V. State, 158 S.W.2d 810, 143 Tex. 
Cr. 412. 

88 0jr.S.—12 


71. Ill.—People V. Perron, 262 Ill. 
App. 243. 

N.T.—People v. Hendricks, 249 N.T.S. 

676, 232 App.Div. 186. 

27 C.J. p 1030 note 9. 

72. Wash.—State v. Oreen, 291 P. 
728, 168 Wash. 674. 

73- Qa.—Sparks v. State, 173 S.B. 

216, 48 Ga.App. 498. 

Ind.—James v. State, 130 N.B. 116, 
190 Ind. 629. 

27 C.J. p 1030 note 10. 

74. Ark.—Coppersmith v. State, 233 
S.W. 777, 149 Ark. 697. 

27 C.J. p 1033 note 41. 

Two offenses charged 

Where an indictment covers not 
only the keeping of a gaming house, 
but knowingly permitting persons to 
come together and play for money at 
prohibited games in a house or room 
occupied by accused, and where the 
evidence disclosed a single instance 
only of gaming, a conviction is au¬ 
thorized whether or not these facts 
constituted the place a gaming house. 
—Bell v. State, 18 S.B. 186, 92 Ga. 
49—Thomas v. State, 141 S.B. 84, 87 
Ga.App. 694. 

75. Tex.—Chancellor v. State, 107 S. 
W. 823, 62 Tex,Cr. 464. 

76. Ala—Cochran v. State, SO Ala 
I 642. 

I Wyo.—^Fields v. Territory, 1 Wyo. 78. 
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77. Ky.—^Harris v. Commonwealth, 1 
Ky.Op. 216. 

78- Ga—Alford v. State, 83 S.B. 444, 
16 GaApp. 426. 

27 C.J. p 1033 note 36. 

79. Mo.—State v. Stewart, 63 S.W. 
2d 210, 228 Mo.App. 187. 

27 C.J. p 1033 note 37. 

80. Mo.—State v. Stewart, supra 

81. Cal.—Chapman v. Aggeler, 119 
P.2d 204, 47 Cal.App.2d 848. 

82. Ind.—Parsons v. State, 2 Ind. 
499. 

83. Ky.—Commonwealth v. McAtee, 
8 Dana 28. 

27 C.J. p 1032 note 32. 

84. Mass.—Commonwealth v. Ash¬ 
ton, 125 Mass. 384. 

27 C.J. p 1032 note 33. 

85. Chips instead of money 
Where accused was charged with 

keeping' a banking or dice game in 
which money was bet and hazarded, 
permitting state to prove that ac¬ 
cused had been running a dice game 
where chips were used and bet was 
not error in view of evidence show¬ 
ing that the chips were used as a 
convenience in playing the game and 
actually represented money.«-rState v. 
Conley, 6 So.2d 867, 199 La. 9. 

86. Tex.—Melton v. State, 124 S.W. 
910, 68 Tex.Cr. 86. 
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lerial variance in this regard between the allega¬ 
tions and the proof will be held fatal.87 

Persons playing or betting. An indictment charg¬ 
ing accused with betting on a game is not support¬ 
ed by evidence that the bystanders were betting, but 
that accused was not interested in any stake. 
Where defendants are jointly charged with gaming, 
they cannot be convicted on proof of separate of¬ 
fenses by each.ss Thus, under such joint indict¬ 
ment, a defendant cannot be convicted on proof 
that he played with a person not named in the in¬ 
dictment.^® However, an indictment charging that 
defendants played and bet with each other has been 
sustained by proof that they played at the same 
game, although they all bet against the man who 
presided at the game.^i Under the various statutes 
against gaming it has been held that a charge that 
accused alone lost on a game is not supported by 
proof that he with another jointly lost,-92 that an 
indictment charging accused with winning or los¬ 
ing with several persons cannot be sustained by 
proof that the winning or losing was only with some 
of the persons mentioned hut that an indictment 
for running a horse race in a public road will be 
supported by proof that accused procured another to 
ride his horse in the race.®^ 

Kindred offenses. It has been held that where 
the gravamen of the offense is the permitting of 
gaming,®® or the keeping of a gaming house or 
place,®® it is not necessary that the proof shall cor¬ 
respond with the allegation in the indictment as to 
the names of the persons who were permitted to or 


did actually play. Where, under some of the stat¬ 
utes against keeping or exhibiting gaming devices, 
it is essential to the offense that accused have wa¬ 
gered thereon, there can be no conviction on proof 
that he permitted others to do so.®*^ 

Continuing offense. Where the offense of setting 
up and keeping a gaming device is a continuing one 
and charged as such, and some persons who played 
are named, and that allegation and the allegation 
that other unknown persons played are fully proved, 
it is immaterial that it is not shown that all the per¬ 
sons known and unknown played at the same time.®® 

Place or house. Allegations as to the location 
and character of the place at which the offense was 
committed must be proved as laid.®® However, 
where the evidence, in legal contemplation, sus¬ 
tains the allegation in this regard a variance will 
be held immaterial or will not be considered.^ 

Under an indictment charging accused with the 
offense of permitting gaming in a house in the 
joint occupancy and control of defendant and an¬ 
other, the occupancy or control must be proved to 
have been joint.^ However, it has been held that 
there is no fatal variance between an allegation 
that a place was in the exclusive possession and 
control of accused and proof that it was in the 
charge, control, or management of accused and an¬ 
other person.® Where the indictment charges that 
accused did unlawfully keep a gambling house, the 
state is not required to prove that the room where¬ 
in the gambling took place was the property of ac¬ 
cused and was solely under his control.^ 


2. Evidence 


§ 125. Presumptions and Burden of Proof 

A person accused of a gaming offense Is presumed 
innocent until his guilt is established, and the burden 


Is on the prosecution to prove all the facta which are 
essential to the guilt of the accused. 

The general rules with regard to presumptions 


•87. Mo.—State v. Young. 146 S.W. 

70. 163 Mo.App. 88. 

27 ax p 1032 note 36. 

88. Miss.—Strawhern v. State. 37 
Miss. 422. 

88. Ala.—Lindsay v. State, 48 Ala. 
169. 

27 ax p 1031 note 19. 
sa Ark.—Johnson v. State, 13 Ark. 
684. 

Miss.—Reno v. State, 41 So. 7, 88 
Miss. 583. 

S.C.—State V, Rushing, 11 S.aL. 660. 
27 aJ. p 1031 note 20. 

■91. CSa.—^Archer v. State, 69 Ga. 767. 
92. Ind.—^Jackson v. State, 4 Ind. 
660. 661. 

Sleason. for role 

“A judgment would be no bar to an¬ 
other prosecution against them joint¬ 


ly for the same act."—Jackson v. 
State, supra. 

93- Ind.—Isoley v. State, 8 Blackf. 
403. 

27 aJ. p 1032 note 23. 

94. Mo.—State v. Wagster, 75 Mo. 
107. 

95- Va,—Commonwealth v. Price, 8 
Leigh 767. 35 Va. 757. 

27 C.J. p 1032 note 25. 

96. Ind.—^Dillon v. State, 142 N.E. 
643, 194 Ind. 600—James v. State, 
130 N.E. 116, 190 Ind. 629—Wine- 
miller V. State, 11 Ind. 616. 

97. Ind.—^Summer v. State, 74 Ind. 
52. 

98. Mo.—State v. Lawson, 145 S.W. 
92. 239 Mo. 691. 
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99. Ill.—People V, Fi»rron, 262 Ill. 
App. 243. 

N.Y.—People V. Clark, 288 N.Y.S. 467, 
248 App.Div. 639. 

27 C.J. p 1031 note 14. 

L Ky,—Commonwealth v. Berry, 10 
Ky.Op. 320. 

Tex.—Stebbins v. State, 2 S.W, 617, 
22 T€X.App. 32—Patterson v. State. 
12 Tex.App. 222. 

27 ax p 1031 note 15. 

2. Ky.—Luckett v. Commonwealth, 
11 Ky.Op. 844—Boden v. Common¬ 
wealth, 9 Ky.Op. 534. 

27 C.J. p 1031 note 16. 

3. Fla.—Ponder v. State, 80 So. 311» 
76 Fla. 526. 

4- Tex.—Videlange v. State, 257 S.W. 
271. 96 Tex.Cr. 398. 
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and burden of proof apply in prosecutions of gam¬ 
ing offenses. A person accused of a gaming of¬ 
fense is presumed innocent until his guilt is es¬ 
tablished.® The burden is on the prosecution to 
prove all the facts which are essential to the guilt 
of accused.® Also the burden is on the state to 
prove that the offense was committed prior to the 
finding of the indictment^ and within the statutory 
period of limitation.® It is for accused to prove 
facts material only to the defense.® Under some 
statutes, however, which have been held to be val- 
id,^® certain stated facts, when established, con¬ 
stitute presumptions shifting the burden of proof 
from the state to accused.^^ 


§ 126. Admissibility 

Evidence which meets the usual requirements of 
admissibility in criminal cases and which Is competent, 
relevant, and material to the issues is admissible in a 
prosecution for gaming. 

The admissibility of evidence in prosecutions for 
gaming is governed by the usual rules of admissibil¬ 
ity of evidence in criminal cases. ^2 Accordingly, 
irrelevant and immaterial evidence is inadmissible, 
and, to be admissible, the evidence offered must be 
of some fact in issue in the case, or of some fact 
relevant to a fact in issue.^^ Since in a prosecution 
of this character the state is of necessity frequently 
required to rely largely on circumstantial evidence, 
all relevant circumstances which throw light on the 


5. Iowa.—state v. Alexander, 169 N. 
W. 667. 

Mo.—State v. Clein, 136 S.W. 14, 154 
Mo.App. 686. 

6. N.Y.—People v. Dubinsky, 31 N.T. 
S.2d 234. 

27 C.J, p 1034 note 61. 

Presence in room 

In prosecution for procuring, suf¬ 
fering, or permitting a person to play 
for money or other valuable thing 
in a place of which accused had 
charge, control, or management, state 
was not required to prove the per¬ 
sonal presence of accused in the 
room in order to prove control of the 
room, or that accused had the exclu¬ 
sive control thereof.—Vanderhorst v. 
State, Fla., 10 So.2d 138. 

Sunning of race 

In prosecution for violating statute 
relative to bets on horse races, it is 
unnecessary to show that race was 
run.—People v. Ghio, 255 P. 206, 82 
CaLApp. 28. 

7- Tex.—^Winans v. State, App., 19 
S.W. 676—Lynn v. State, 11 S.W. 
640, 27 Tex.App. 590. 

8. S.C.—State V. Waters, 32 S.C.L. 

59. 

Tex.—Manning v. State, 36 Tex. 723 
—^W’^inans v. State, App., 19 S.W. 
676. 

8. Cal.—People v. Haughey, 120 P. 

2d 121, 48 Cal.App.2d 506. 

27 C.J. p 1034 note 64. 
former Jeopardy 

In a prosecution for a gaming of¬ 
fense where the plea of a former 
conviction is interposed, the burden 
of proof is on accused to show that 
the offense charged in the indictment 
is the same as that for which he has 
been previously convicted.—^Jacobs v. 
State, 141 S.W. 489, 100 Ark. 691. 
Place of gambling 

It will not be presumed that gam¬ 
bling for which accused was arrested 
and convicted was done at place oth¬ 
er than accused's home or premises. 


—Panyon v. State, 276 S.W. 1076, 101 
Tex.Cr. 627. 

10. Ky.—Jarboe v. Commonwealth, 
107 S.W. 227, 127 Ky. 848, 32 Ky.L. 
766. 

11. Pealing in fatnres 

Rule requiring party attacking con¬ 
tract valid on face to show invalid¬ 
ity does not apply to dealiners in fu¬ 
tures, under statute prescribing bur¬ 
den of proof. —Lavton v. State, 140 
S.K 847, 165 Ga. 266. 

Setting up table 

There are statutes which declare 
that, in prosecutions for keeping or 
exhibiting a gaming table or other 
gaming device, after proof of the 
setting up or exhibiting of such 
table, it shall be presumed to have 
been with the permission of the per¬ 
son occupying or controlling the 
house wherein it is exhibited, unless 
the contrary is clearly proved.—Jar¬ 
boe v. Commonwealth, 107 S.W. 227, 
127 Ky. 848, , 32 Ky.L. 766. 

12. Evidence held admissible 

(1) Generally. 

Ala—^Hallmark v. State, 198 So. 149, 
29 Ala App. 405, certiorari denied 
198 So, 151, 240 Ala 138. 

Ark.—Honea v. State, 3 S.W.2d 679, 
176 Ark. 640. 

Cal.—People v. Joffe, 113 P.2d 901, 
46 Cal.App.2d 233—^People v. Gib¬ 
bons, 103 P.2d 1006, 39 Cal.App.2d 
671. 

D.C.—Beard v. U. S., 82 P.2d 837, 66 
App.D.C. 231, certiorari denied 66 
S.Ct. 676, 298 U.S. 655, 80 L.Ed. 
1382. 

Pa—Commonwealth v. McClurg, 29 
Del.Co. 381, affirmed 16 A.2d 149, 
142 Pa Super, 306. 

R.L—State v. Reitsma, 27 A.2d 312, 
reargument denied 28 A.2d 744. 
Tex.—Simmons v. State, 120 S.W.2d 
1061, 136 Tex.Cr. 426—Sanchez v. 
State, 233 S.W. 982, 90 Tex.Cr. 166. 
27 aJ. p 1035 note 63 [a]. 

(2) Betting slips seized in ac¬ 
cused's place of business.—Swan v. 
U. S.. 295 F. 921, 64 App.D.C. 100. 
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Evidence held inadmissible 

Tex—Reynolds v. State, 244 S.W. 

1001, 92 TexCr. 481. 

27 C.J. p 1035 note 63 [b]. 

Xn prosecution for dealing in fn- 
tures, court did not err in excluding 
evidence that actual delivery of cot¬ 
ton was contemplated where seller 
produced no certificate from clerk of 
circuit court of county in which 
transaction occurred, showing that 
actual delivery was contemplated, as 
required by Crawford & M.Dig. § 
2666.—^Huff V. State, 261 S.W. 664, 
164 Ark. 211. 

13. Ark.—^Huff v. State, 261 S.W. 
664, 164 Ark. 211. 

Cal.—People v. Carroll, 202 P. 885, 64 
Cal.App. 684. 

N.C.—State v. Humphries, 186 S.E. 
473, 210 N.C. 406. 

Tex—Martin v. State, Cr., 162 S.W. 
2d 722—Fridge v. State, 233 S.W. 
979, 90 TexCr. 76. 

27 C.J. p 1036 note 76. 

Appearance of home 
In a prosecution for gaming, evi¬ 
dence that the home of accused did 
not look to be a place that was fre¬ 
quently visited for the purpose of 
gambling and as a public gaming 
house was immaterial.—Reynolds v. 
State, 244 S.W. 1001, 92 TexCr. 481. 

Beputation 

In a prosecution for gaming, evi¬ 
dence that the house of accused was 
not generally known as a public place 
for grambling was Inadmissible as 
not an issue in the case.—^Reynolds 
V. State, supra. 

lA Okl.—Baldwin v. State. 144 P. 
634, 11 OkLCr. 228. 

Change in. mechanism 
Evidence that change in mechanism 
would cause machine to emit money 
or things of value was incompetent 
in prosecution for possessing slot 
machine.—^People v. Jennings, 177 N, 

I R 419, 267 N.Y. 196. 
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probability of guilt arc admissible.^® Evidence too 
remote to have any probative force is inadmissi- 
ble.i® Evidence as to the nature of the game or 
device involved in the prosecution is generally ad- 

missible.17 

Where guilty knowledge is the gist of the of¬ 
fense, anything going to show the existence of such 
knowledge is admissible and it is immaterial 
when or from what source such knowledge was 
acquired. Specific acts, when a necessary part 
of the staters case, as where the crime charged is 


one of a habitual nature or involves the doing of 
repeated acts, as common gambling, are admissi- 

ble.20 

Particular offenses. These rules have been ap¬ 
plied in prosecutions for gaming;2i for gaming in 
prohibited places for keeping a gaming house ;23 
for renting a house or place to be used for gam¬ 
ing for permitting the use of a house or place 
for gaming ;25 for maintaining a common nui¬ 
sance for keeping or setting up a gaming table 

or other gaming device for opening and con- 


15. Colo.—Wolfe v. People, 6 P.2d 
927, 90 Colo. 102. 

D. C.—Beard v. U. S., 82 R2d 837, 65 
App.DC. 231, certiorari denied 56 
S.Ct. 675, 298 U.S. 656, 80 L.Ed. 
1382. 

Md.—Prankel v. State, 16 A.2d 93, 178 
Md. 553. 

Pa.—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super. 4S6—Com¬ 
monwealth v. McClurff, 29 Del.Co. 
381, affirmed 16 A.2d 149, 142 Pa- 
Super. an 6. 

27 C.J. p 1036 note 79. 

Evidence held admissible 

(1) In ffoner.'^l. 

Ark.—Wolf V. State. 238 S.W. 25. 152 
Ark. 196. 

Ga.—Friedman v. State. 13 S.B.2d 
467, 64 Ga.App. 405- 

(2) That accused was takingr bets. 
—Commonwealth v. Carr, 10 A.2d 133, 
137 Pa.Super. 546. 

(3) That one of those accused was 
operating the ^rame.—Commonwealth 
V. Carr, supra. 

Cardboard on which names and 
numbers were written was admissi¬ 
ble to show that* defendant kept book 
for regristeringr wagers In violation oT 
statute.—People v. Semmler, 178 N. 

E. 100, 345 Ill. 272. 

16. Mo.—State v, Lee, 128 S.W. 987, 
228 Mo. 480. 

17. Mo.—Mexico v. Harris, 92 S.W. 
505. 116 Mo.App. 707. 

27 C.J. p 1036 note 88. 

la Kan.—State v. Turner, 124 P. 

424, 87 Kan. 449. 

27 0.1*. p 1036 note 96. 

19. Ga.—Bashinski v. State, 51 S, 
E. 499, 123 Ga. 508. 

20. Colo.—^Wilson V. People, 84 P. 
2d 463, 103 Colo. 150. 

Ky.—Commonwealth v. Moore, 2 
Dana 402. 

Po.—Commonwealth v. Smith, 89 Pa. 
Super. 190. 

Utah.—State v. Burke, 129 P.2d 660. 
31. Tex.—Coulter v. State, 53 S.W.2d 
477, 122 Tex.Cr. 9. 

27 C.J. p 1035 note 64. 

Evidence held admissible 

(1) Generally.—Cagle v. State, 200 
S.W. 153, 82 Tex.Cr. 347. 

(2) That witness placed bet for 
purpose of securing evidence,—^Peo- 


i^le V. Ghlo, 266 P. 205, 82 Cal.App. 

28 . 

, HepntatioiL 

(1) In a prosecution for gaming in 
a private residence, testimony that 
the general reputation of the house 
was that of one commonly resorted 
to for the purpose of gaming has 
been held to be inadmissible, not¬ 
withstanding the rule which permits 
such evidence when relating to dis¬ 
orderly houses, and notwithstanding 
the Indictment alleged that the house 
involved was commonly resorted to 
for the purpose of gaming.—Sherman 
V. State, 248 S.W. 370. 93 Tex.Cr. 446 
—Warren v. State, 247 S.W. 564, 93 
Tex.Cr. 376. 

(2) However, in a prosecution for 
gaming, the reputation of the pl.*ire 
where accused was at the time the 
offense was alleged to have been com¬ 
mitted has been held admissible.— 
Prltche+t V. State, 92 S.E. 948, 20 Ga. 
App. 189. 

(3) Also the reputation of the 
house where accused was arrested 
has been held inadmissible.—State v. 
Clein, 136 S.W. 14, 164 Mo.App. 686. 

22. Ala.—^Winston v. State, 41 So. 
174, 145 Ala. 91. 

27 C.J. p 1035 note 66. 

23. Md.—Frankel v. State, 16 A.2d 
93, 178 Md. 563. 

Pa.—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super, 486—Com¬ 
monwealth V, Carr, 10 A.2d 133, 137 
Pa. Super. 646. 

Tex.—Shoope v. State, 38 S.W.2d 793, 
118 Tex.Cr. 138. 

27 C.J. p 1036 note 66. 

Operation of monte table 
In prosecution for keeping a gam¬ 
bling house, where the indictment 
alleged that the games were with 
cards and dice, evidence that a monte 
table was operated is admissible a.s 
showing the purpose for which the 
house was kept.—Sanchez v. State, 
233 S.W. 982, 90 Tex.Cr. 156. 

Plasrinsr and betting 
In prosecution for keeping or being 
interested In keeping a gambling 
house, evidence that defendant play¬ 
ed certain games and bet on them, 
and that he dealt or kept banking 
games, is admissible.—Brown v. 
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state, 254 S.W. 495, 96 Tex-Cr. 400. 
rehearing denied 257 S.W. SOI, 06 
Tex.Cr. 409—Sanchez v. State, 233 S 
W. 9S2, 90 Tex.Cr. 156. 

Bepatation 

State may show reputation of al¬ 
leged gaming house and its frequent¬ 
ers. 

Mo.—State v. Proemsdorf, 279 S.W. 

181, 218 Mo.App. 481. 

Pa.—Commonwealth v. Ciccone, 85 
Pa.Super. 316. 

27 C.J. p 1035 note 66 1^1. [d]. 

24. D.C.—Beard v. XT. S., 82 F.2d 837, 
65 App.D.C. 231, certiorari denied 
56 S.Ct. 675, 298 U.S. 655, 80 L.Ed. 
1.382. 

27 C.J. p 1035 note 67. 

25. Kan.—State v. Turner, 124 P. 
424, 87 Kan. 449. 

27 C.J. p 1035 note 68. 

26. Ark.—Wolf V. State, 238 S.W. 25, 
152 Ark. 196. 

Conviction of others 
On a trial for maintaining a com¬ 
mon nuKsance where betting on horse 
races was permitted and cncounigcti, 
it was competent to show that per- 
.sons had been convicted for opera!** 
ing a pool room in dct’emlanis* clgnr 
store to charge them with kzkowlcdge 
of the use being made of their placr* 
of businoHH, where they were resi- 
dt-nls of the city, and in and about 
the building with more or 1««S8 fre¬ 
quency.—Blumenstell V. State, 230 
S.W. 262, 148 Ark. 42L 

27. D.C.—Beard v. U. S., 82 P.2d 
837, 65 App.T).C. 231, certiorari de¬ 
nied 56 S.Cl. 676, 298 U.S. 656, 80 
L.Kd. 1382—Brown v. U. S., 32 F. 
2d 953, 59 App.D.C. 67—Swan v. U, 
S., 296 F. 921, 64 App.D.C. 100, 

27 C.J, p 1036 note 69. 

Check 

In prosecution for keeping gaming 
table, check wagered at corporation's 
place of business, and indors(*d by 
corporation by defendant, was admis¬ 
sible.—Wolfe V. People, 6 r.2d 927. 
90 Colo. 102. 

Oottseotioii xrith tsblo 
Accused charged with unlawfully 
having and maintaining a gambling 
table has a right to submit evidence 
showing his connection with the 
table and the house or room where 
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ducting a game;28 or for being a common gam- 
bler.29 

§ 127, Weight and Sufficiency 

it is essentiai to a conviction for gaming that all the 
elements of the crime be proved beyond a reasonable 
doubt. 

Questions as to the weight and sufficiency of ev¬ 
idence in prosecutions for gaming offenses are de¬ 
termined in accordance with the rules applicable 
in criminal prosecutions in general.^® It is essen¬ 
tial to a conviction for gaming or any of its kin¬ 


dred offenses that all the elements of the crime be 
proved beyond a reasonable doubt.^^ This may be 
done, however, by circumstantial evidence, direct 
proof not being necessary^^ where the circumstanc¬ 
es proved are consistent with each other and with 
the hypothesis that accused is guilty, and at the 
same time inconsistent with the h 3 rpothesis that he 
is innocent and with every other natural hypothesis 
except that of gniilt.33 The general rules as to the 
sufficiency of evidence have been applied determin¬ 
ing whether or not convictions were sustained in 
prosecutions for gaming ;34 gaming in prohibited 


it is operated, and such evidence is 
improperly excluded.—Thompson v. 
State, 100 So. 627, 87 Fla. 458. 

Slot xuachixLes 

(1) In prosecution for possessing 
slot machine, exclusion of evidence 
as to licensing of machine was not 
error.—State v. Humphries, 186 S.B. 
473, 210 N.C. 406. 

(2) Under the circumstances of the 
particular case, admission of evi¬ 
dence of payment of privilege tax 
was held not to be error.—State v. 
Stlgler, 175 So. 194, 179 Miss. 276. 

(3) Admission of evidence as to 
interrogation of owner, based on en¬ 
tries in owner’s notebook represent¬ 
ing ‘’collections’* from machines re¬ 
specting slot machines other than 
those seized, was not error, since at¬ 
torney general was justified in at¬ 
tempting to ascertain extent of own¬ 
er’s connection with machines in the 
municipality.—State v. Busch, 196 A. 
487, 69 R.I. 382. 

28. Okl.—Jackson v. State, 186 P. 

533, 16 Okl.Cr. 699. 

27 C.J, p 1036 note 70. 

28. Wash.—State v. Green, 291 P, 

728, 158 Wash. 674. 

27 C.J. p 1035 note 71. 

:Laok of employment 

In prosecution for being profes¬ 
sional gambler, it was relevant to 
introduce testimony tending to show 
that defendant had no legitimate em¬ 
ployment, and that he associated 
with professional gamblers and per¬ 
sons of immoral habits.—Hallmark 
v. State. 186 So. 908, 28 Ala.App. 416. 
BepTLtation 

(1) In prosecution for being pro¬ 
fessional gambler, it is competent to 
prove general reputation of persons 
with whom defendant associates.— 
Hallmark v. State, supra. 

(2) Other cases see 27 C.J. p 1035 
note 71 [c]. 

30. Ala.—^Hallmark v. State, 198 So. 

149, 29 Ala.App. 405, certiorari de¬ 
nied 198 So. 151, 240 Ala. 138. 

Cal.—People v. Allen, App., 128 P.2d 
. 403—People v. Reifenstuhl, 99 P. 

2d 564, 37 Cal.App.2d 402. 

N.Y,—People v. Spar, 32 ]Sr.Y.S.2d 

272, 263 App.Div. 883—^People v. 


Lyttle, 233 N.Y.S. 114, 226 App.Div. 
299, affirmed 167 N.B. 466, 251 N.Y. 
347—People v. Crossman, 208 N.Y. 
S. 85, 211 App.Div. 673; reversed on 
other grounds 149 N.E. 330, 241 N. 
Y. 138—People v. Sabato, 26 N.Y.S. 
2d 316. 

Pa.—Commonwealth v. Mihalow, 16 
A.2d 666, 142 Pa.Super. 433. 

27 C.J. p 1037 note 1. 

Svldence held srflLclent 
Cal.—People v. Newman, App., 132 
P.2d 639—People v. Miropol, 91 P. 
2d 230, 33 Cal.App.2d 297—People 
• v. Torrey, 60 P.2d 900, 16 Cal.App. 
2d 470—People v. Hatfield, 246 P. 
95, 77 Cal.App. 212. 

Mass.—Commonwealth v. Glassman, 
147 N.E. 833, 253 Mass. 66. 

Mich.—People v. Singer, 7 N.W.2d 
226. 

N.."—State V. Suckow, 198 A. 884, 120 
N.J.Liaw 190, affirming State v. 
Tuzenew, 193 A. 788, 16 N.J.Misc. 
684. 

N.Y.—People v. Navarette, 284 N.Y.S. 

116, 246 App.Div. 669. 

Ohio.-State v. Williams, 41 N.B.2d 
717, 69 Ohio App. 361, appeal dis¬ 
missed 38 N.B.2d 410, 139 Ohio St 
172—City of Columbus v. Riggle, 38 
N.B,2d 323, 68 Ohio App. 16. 

Okl.—Keith v. State, 277 P. 1037, 43 
Okl,Cr. 229. 

Pa.—Commonwealth v. McClurg, 16 
A.2d 149, 142 Pa.Super. 305—Com¬ 
monwealth V. Carr, 10 A.2d 133, 137 
Pa.Super. 646. 

Tex.—Allen v. State, 63 S.W.2d 481, 
122 Tex.Cr. 4. 

Wash,—State v. Owen, 297 P. 169, 161 
Wash. 324, 

27 C.J. p 1037 note 1 Cb]. 

Evidence held insuffioieiLt 
Miss.—^Boyd v. State, 170 So. 671, 
177 Miss. 34. 

N.J.—State V. Dudley, 21 A.2d 209, 
127 N.J.Law 127. 

27 C.J. p 1037 note 1 [a]. 

31. Ala.—^Windham v. State, 100 So. 

467, 20 Ala.App. 16. 

Cal.—^People v. Newman, 99 P.2d 
1067, 37 Cal.App.2d 627. 

Ky.—^Dills V. Commonwealth, 154 S. 

W.2d 643, 287 Ky. 682. 

Tex.—^Hart v. State, 241 S.W. 481, 92 
Tex.Cr. 210. 


Wash.—State v. Adams, 43 P.2d 1, 
181 Wash. 222. 

27 C.J. p 1037 note 2. 

Corpus delicti 

(1) Evidence held sufficient to es¬ 
tablish the corpus delicti.—People v. 
Vertlieb, Cal.App., 129 P.2d 756—Peo¬ 
ple V. Cohon, 119 P.2d 995, 48 Cal. 
App.2d 469—People v. Shapiro, 104 P. 
2d 688, 40 Cal.App.2d 321. 

(2) Evidence held insufficient to 
establish the corpus delicti.—^People 
V. Davis, 117 P.2d 917, 47 Cal.App.2d 
331. 

32. Cal.—People v. Allen, App., 128 
P.2d 403—^People v. Aggie, 98 P.2d 
806, 38 Cal.App.2d 110—People v. 
Tepper, 97 P.2d 1002, 36 Cal.App. 
2d 525—People v. Tuttle, 81 P.2d 
671, 27 Cal.App.2d 647. 

Ill.—People v. Semmler, 178 N.E. 100, 
345 Ill. 272. 

N.Y.—^People on Complaint of Lennon 
V. Camio, 300 N.Y.S. 264, 165 Misc 
134—^People v. Dubinsky, 31 N.Y.S. 
2d 234. 

OkL—Crosby v. State, 257 P. 1113, 37 
Okl.Cr. 312—Rush v. State, 210 P. 
316, 22 Okl.Cr. 126. 

Wash.—State v. Adams, 43 P.2d 1, 
181 Wash. 222. 

27 C.J. p 1037 note 8. 

Corpus delicti, need not be proved 
by direct evidence,—People v. Pruitt, 
Cal.App., 130 P.2d 767. 

Uquor penult 

In prosecution for keeping gam¬ 
bling house, fact that permit for sale 
of alcoholic liquor in defendant’s 
place had been issued to defendant 
afforded corroborative evidence that 
he was keeper thereof, but did not 
render him guilty of crime charged. 
—State V. Cieri, 20 A.2d 733, 128 
Conn. 149. 

33. Mont.—State v. Clark, 68 P.2d 
276, 102 Mont. 432. 

27 C.J. p 1037 note 4. 

34. Ky.—Palmer v. Commonwealth, 
41 S.W.2d 936, 240 Ky. 176. 

Okl.—^Ford v. State, 228 P. 785, 28 
OkLCr. 6. 

27 C.J. p 1037 note 5. 

Evidence held suffioieut 
Colo.—Wilson V. People, 84 P.2d 463, 
103 Colo. 160. 
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Ga.—^Youngr v. State, 198 S.E. 657, 
58 Ga.App. 390—Ellis v. State, 138 
S.E. 267, 36 Ga.App. 771—Smith v. 
State, 113 S.E. 19, 28 Ga.App. 620. 
Mo.—State v. Stewart, 63 S.W.2d 
210, 228 Mo.App. 187—State v. 

Phipps. App., 245 S.W. 628—City of 
Moberly v. Kervin, App., 234 S.W. 
514. 

N.J.—Minochian v. City of Paterson, 
149 A 61, 106 N.J.Law 436, affirm¬ 
ing 143 A. 825, 105 N.J.Law 73, re¬ 
hearing denied 145 A. 869, 7 N.J. 
Misc. 466. 

Okl.—^Vandeventer v. State, 79 P.2d 
1032, 64 Okl.Cr. 317, reversed on 
other grounds 84 P.2d 819, 65 Okl. 
Cr. 239—Staley v. State, 79 P.2d 
818, 64 Okl.Cr. 302, reversed on 
other grounds 84 P.2d 813, 66 Okl. 
Cr. 227—Reynolds v. State, 300 P, 
417, 61 OkLCr. 199—Moore v. State, 
283 P. 583, 45 Okl.Cr. 317—Ciitright 

V. State, 217 P. 1056, 24 Okl.Cr. 
304—^Hendricks v. State, 212 P. 330, 
23 Okl.Cr. IS—McCarty v. Stale. 
207 P. 1069, 21 Okl.Cr. 365. 

Tex.—Hill V. State, 158 S.W.2d 810, 
143 Tex.Cr. 412—Odle v. State, 139 
S.W.2d 595, 139 Tex.Cr. 288. 
Wash.—State v. Nickerson, 279 P. 
401, 153 Wash. 160—State v. Bver- 
itt. 220 P. 797, 127 Wash. 266. 

27 CJ. p 1037 note 6 [a]. 

Evidence held insuffloient 
Ga.—Fowler v. State, 123 S.E. 43, 32 
Ga.App. 361. 

Ky.—^Dills V. Commonwealth, 164 S, 

W. 2d 543, 287 Ky. 582. 

Okl.—Jackson v. State, 110 P.2d 929, 
71 Okl.Cr. 258—Phillips v. State. 
P.2d 246, 64 Okl.Cr. 454—Phillips 
V. State, 78 P.2d 828, 64 Okl.Cr. 217 
—Ferguson v. State, 4 P.2d 696, 52 
Okl.Cr. 264—Robertson v. State, 
255 P. 715, 37 Okl.Cr, 20—Ward v. 
City of Tulsa, 216 P. 173, 24 Okl. 
Cr. 77. 

Wash.—State v. Makis, 283 P. 680, 
155 Wash. 164. 

27 C.J. p 1037 note 5 [b]. 
Bookmaking, pool selling, etc. 

(1) Evidence held sufficient. 

Cal.—People v. Abraham, 128 P.2d 
39, 63 Cal.App.2d 564—People v. 
Buckendorff, 126 P.2d 637, 52 Cal. 
App.2d 695—People v. Greco, 118 
P.2d 886, 47 Cal.App.2d 628—People 
V. Hart, 115 P.2d 546, 46 Cal.App. 
2d 230—^People v. Irvine, 113 P.2d 
904, 45 Cal.App.2d 205—People v. 
Yoder, 106 P.2d 632, 41 Cal.App.2d 
318—People v. Mix, 106 P.2d 21, 41 
Cal.App.2d 177—People v. Taylor, 
104 P.2d 846, 40 Cal.App.2d 324— 
People V. Harris, 104 P.2d 529, 40 
Cal.App.2d 129—People v. Aggie, 
98 P.2d 806, 37 Cal.App.2d 110— 
People V. Cacioppo, 93 P.2d 194, 34 
Cal.App.2d 108—People v. Kahn, 81 
P.3d 632, 27 Cal.App.2d 645—People 
V. Wilson, 65 P.2d 834, 19 Cal.App. 


2d 340—People v. Hinkle. 221 P. 
693, 64 Cal.App. 375—People v. 

Sutherland, 210 P. 965, 59 Cal.App. 
462. 

Ill.—People V. Semmler, 178 N.E. 100, 
345 Ill. 272. 

Ky.—Howard v. Commonwealth, 42 S. 

W.2d 335, 240 Ky. 307. 

Mich.—People v. Overton, 291 N.W. 
216, 293 Mich. 44. 

N.J.—State V. Tuzenew, 193 A. 788, 
15 N.J.Misc. 584, affirmed 198 A. 
834, 120 N.J.Law 190. 

N.Y.—People v. Lisanti, 34 N.Y.S.2d 
862, 264 App.Div. 789—People v. 
Andrianl, 34 N.Y.S.2d 861, 264 App. 
Div. 788—^People ex rel. Rosen v. 
Warden of City Prison, 254 N.Y. 
S. 774, 234 App.Div. 349—People on 
Complaint of Lennon v. Camio, 300 
N.Y.S. 264, 165 Misc. 134. 

Ohio.—State v. Pearlman, 23 N.E.2d 
499, 136 Ohio St. 36. 

Pa.—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super. 485—Com¬ 
monwealth V. Wurth, 30 Del.Co. 5. 
Tex.—Seibert v. State, 102 S.W.2d 
221, 132 Tex.Cr. 118. 

Wash.—State v. Green, 291 P. 728, 
158 Wash. 574. 

27 C.J. p 1037 note 6 [c] (2). 

(2) Evidence held insufficient. 
Cal.—People v. Banks, 102 P.2d 818, 

39 Cal.App.2d 164. 

N.Y.—People ex rel. Strack v. Leich- 
us. 38 N.Y.S.2d 504. 

Pa.—Commonwealth v. Haines, 24 A. 

2d 85, 147 Pa.Super. 166, 

27 C.J. p 1037 note 6 [c] (3). 

(3) To sustain information charg¬ 
ing keeping room and book for regis¬ 
tering bets, showing that bet was 
recorded upon an actual race, wfis 
unnecessary.—People v. Semmler, 178 
N.E, 100, 345 Ill. 272. 

(4) Other cases see 27 C.J. p 1037 
note 5 [c]. 

Bealing in tataxen 

(1) Evidence held sufficient.—Huff 
V. State, 261 S.W. 654, 164 Ark. 211— 
27 C.J. p 1037 note 5 [d]. 

(2) Under Crawford St M.Dig. $ 
2653, deilnlng dealing in futures, con¬ 
viction may be had on proof that one 
of parties to transaction did not, In 
good faith, intend actual delivery at 
time contract was made.—Huff v. 
State, supra. 

35. Ala.—Clop ton v. State, 189 So. 

779, 28 Ala.App. 533. 

Tex.—Sharp v. State, 247 S.W. 1096, 
93 Tex.Cr. 642. | 

27 C.J. p 1038 note 6. 

Private residence 

The general rules as to the weight I 
and sufficiency of evidence are ap¬ 
plicable in prosecutions for gaming 
under statutes which except gaming 
in a private residence or in a private 
residence occupied by a family. — 
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Bolden v. State, 270 S.W. 856, 99 Tex. 
Cr. 498—27 C.J. p 1038 note 6 [b]. 

36. Tex.—Deisher v. State, 233 S.W. 
978, 89 Tex.Cr. 4 67. 

27 C.J. p 1038 note 7. 

Evidence held sufficient 
Pa.—Commonwealth v. Sinn, 82 Pa. 
Super. 482. 

27 C.J. p 1038 note 7 [a]. 

Articles seized 

In prosecution for knowing>y per¬ 
mitting a room to be used for reg¬ 
istering and recording wager.s, com¬ 
monplace articles seized in back 
room of defendant\s cigar and sta¬ 
tionery store and intz-oduced as ex¬ 
hibits, such as newspaper containing 
i*acing news, "scratch sheets." and a 
pad of white paper, could be regard¬ 
ed as supporting proof only and not 
in and of themselves evidence of 
commission of offen.se charged.—Peo¬ 
ple V. Sabato, 25 N.Y.S.2d 315. 

37. Hawaii.—Territory v. Harada, 29 
Hawaii 244. 

27 C.J. p 1038 note 8. 

38. Fla.—Hayden v. State, 9 So.2d 
180, 150 Fla. 789—Solomon v. State, 
166 So. 401, 115 Fla. 310. 

27 C.J. p 1038 note 9. 

Evidence held sufficient 
Ark.—Turner v. State, 239 S.W, 373, 
1S3 Ark. 40—Cain v. State. 233 S. 
W. 770, 149 Ark. 616. 

Cal.—T^eople v. Newland, 104 r.2d 
778, 15 Cal.2d 678, superseding, 
App., 97 P.2d 972—People v. Ryan, 

102 P.2d 320, 15 Cal.2d 492, .super¬ 
seding. App., 90 P.2d 603—I»eople 
V. Pruitt, App., 130 l».2d 767—l»t*o- 
ple V. Allen, App., 128 P.2d 403— 
People v. Kelley, App., 122 P.2d 655 
—l»eople V. Shapiro, 122 P.2d 382, 
50 Cal.App.2d 60—People v. Haugh- 
ey, 120 P.2d 121, 48 <"al.Aj)p.2d 506 
—People V. Joffe, 113 p,2d 901, 45 
Cal.App.2d 233—People v. Kabakoff, 
113 r.2a 760, 45 Cal.App.2d 170— 
I'eople V. Shapiro, lOt 1*.2<I 688, 40 
Cal.App.2d 321—INsjple v. <lih})ons, 

103 l».2d 1005. 39 CMl.App.2d 671— 
l^eople V. Steinfeld, 101 P.2d 89, 38 
Oal.App.2d 280—iVopli* V. Ma.<<on, 
99 i\2d 567. .17 t^U,App.2d 407— 
People V. Reifenstuht. 99 P.2d 664, 
37 Cfil.App.2d 402—People v. Man¬ 
ning, 98 P.2d 74H, 37 Oai.App.2d 
41—I'eophi V. Tepper, 97 I*.2d 1002, 
36 Cal.App.2d 525—People v. Smith, 
94 P.2d 633, 35 Cnl.App,2d 73—l*eo- 
ple V. Schrader. 90 P.2d 331, 32 Cal. 
App.2d 543—People v, Allen. 81 P. 
2d 630, 27 Oul.App.2d $42, followed 
in People v. i'aluso, 81 P.2d 632, 
27 Cul.App.2d 769—I^eoplft v. Tut- 

•tle, 81 P.2d 671. 27 t?al.App.2d 647 
—People V. Roseberry, 71 P.2d 944, 
23 Cal.App.2d 13. 

Fla.—Praterrigo v. State. 10 So,2d 
361—Vanderhorst v. State, 10 So.2a 
138—^Hyde v. State. 190 So. 497, 139 
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Ga.—^Toung v. State, 198 S.E. 557, 
68 Ga.App. 390—Ellis v. State, 138 
S.E. 267, 36 Ga.App. 771—Smith v. 
State, 113 S.E. 19, 28 Ga.App. 620. 
Mo.—State v. Stewart, 63 S.W.2d 
210. 228 Mo.App. 187—State v. 

Phipps, App., 245 S.W. 628—City of 
Moberly v. Kervln, App., 234 S.W. 
514. 

N.J.—Minochian v. City of Paterson, 
149 A. 61, 106 N.J.Law 436, affirm¬ 
ing 143 A. 825, 106 N.J.Law 73, re¬ 
hearing denied 145 A. 869, 7 N.J. 
Misc. 466. 

Okl.—^Vandeventer v. State, 79 P.2d 
1032, 64 Okl.Cr. 317, reversed on 
other grounds 84 P.2d 819, 65 Okl. 
Cr. 239—Staley v. State, 79 P.2d 
818, 64 Okl.Cr. 302, reversed on 
other grounds 84 P.2d 813, 65 Okl. 
Cr. 227—Reynolds v. State, 300 P. 
417, 51 Okl.Cr, 199—Moore v. State, 
283 P. 683, 46 Okl.Cr. 317—Cutright 

V. State, 217 P. 1056, 24 Okl.Cr. 
304—^Hendricks v. State, 212 P. 330, 
23 Okl.Cr. IS—McCarty v. State, 
207 P. 1069, 21 Okl.Cr. 365. 

Tex,—Hill V. State, 158 S.W.2d 810, 
143 Tex,Cr. 412--Odle v. State. 139 
S.W.2d 595, 139 Tex.Cr. 288. 
Wash.—State v. Nickerson, 279 P. 
401, 153 Wash. 160—State v. Bver- 
itt, 220 P. 797, 127 Wash. 266. 

27 C.J. p 1037 note 5 [aL 
Evidence held insufficient 
Ga.—Fowler v. State, 123 S.E. 43, 32 
Ga..\pp. 361. 

ICy.—Dills v. Commonwealth, 164 S. 

W. 2d 543, 287 Ky. 582. 

Okl.—Jackson v. State, 110 P.2d 929, 
71 Okl.Cr. 258—Phillips v. State, ^2 
P.2d 246, 64 Okl.Cr. 454—Phillips 
V. State, 78 P.2d 828, 64 Okl.Cr. 217 
—Ferguson v. State, 4 P,2d 696, 52 
Okl.Cr. 264—Robertson v. State, 
255 P. 716, 37 Oki.Cr. 20—Ward v. 
City of Tulsa, 216 P. 173, 24 Okl. 
Cr. 77. 

Wash.—State v. Makis, 283 P. 680, 
155 Wash. 164. 

27 C.J. p 1037 note 6 [b]. 
BookmaUngi pool selling, etc. 

(1) Evidence held sufficient. 

Cal.—^People v. Abraham, 128 P.2d 
39, 63 Cal.App.2d 564—People v. 
Buckendorlf. 126 P.2d 637, 52 Cal. 
App.2d 695—People v. Greco, 118 
P.2d 886, 47 CaLApp.2d 628—People 
V. Hart, 116 P.2d 546, 46 Cal.App. 
2d 230—People v. Irvine, 113 P.2d 
904, 45 Cal.App.2d 205—People v. 
Yoder, 106 P.2d 632, 41 Cal.App.2d 
318—People v. Mix, 106 P.2d 21, 41 
Cal.App.2d 177—People v. Taylor, 
104 P.2d 846, 40 Cal.App.2d 324— 
People V. Harris, 104 P.3d 629, 40 
Cal.App.2d 129—People v. Aggie, 
98 P.2d 806, 37 Cal.App.2d 110-"-" 
People V. Cacioppo, 93 P.2d 194, 34 
Cal.App.2d 108—People v. Kahn, 81 
P.2d 632, 27 Cal.App.2d 646—^IVople 
V. Wilson, 65 P.2d 834, 19 Cal.App. 


2d 340—People v. Hinkle, 221 P. 
693, 64 Cal.App. 375—People v. 

Sutherland. 210 P. 965, 59 Cal.App. 
462. 

Ill.—People V. Semmler, 178 N.E. 100, 
345 Ill. 272. 

Ky.—Howard v. Commonwealth, 42 S. 

W.2d 335, 240 Ky. 307. 

Mich.—People v. Overton, 291 N.W. 
216. 293 Mich. 44. 

N.J.—State V. Tuzenew, 193 A. 788, 
15 N.J.Misc. 584, affirmed 198 A. 
834, 120 N.J.Law 190. 

N.T.—People v. Lisanti. 34 N.Y.S.2d 
862, 264 App.Div. 789—People v. 
Andriani, 34 N.Y.S.2d 861, 264 App. 
Div. 788—People ex rel. Rosen v. 
Warden of City Prison, 254 N.Y. 
S. 774, 234 App.Div. 349—People on 
Complaint of Lennon v. Camio, 300 
N.Y.S. 264, 165 Misc. 134. 

Ohio.—State v. Pearlman, 23 N.B.2d 
499, 136 Ohio St. 36. 

Pa.—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super. 48.5—<?om- 
monwoalth v. Wurth, 30 Del.Co. 5. 
Tex.—Seibert v. State, 102 S.W.2d 
221, 132 Tex.Cr. 118. 

Wash.—State v. Green, 291 P. 728, 
158 Wash. 574. 

27 G.J. p 1037 note 6 [c] (2). 

(2) Evidence held insufficient. 
Cal.—People v. Banks, 103 P.2d 818, 

39 Cal.App.2d 164. 

N.Y.—People ex rel. Strack v. Lelch- 
us, 38 N.Y.S.2d 504. 

Pa.—Commonwealth v. Haines, 24 A. 

2d 85, 147 PeuSuper. 165. 

27 C.J. p 1037 note 5 [c] (3). 

(3) To sustain information charg¬ 
ing keeping room and book for regis¬ 
tering beta, showing that bet waa 
recorded upon an actual race, was 
unnecessary.—I^eople v. Semmler, 178 
N.E. 100, 345 Ill. 272. 

(4) Other cases see 27 C.J. p 1037 
note 5 [c]. 

Dealing in fatnres 

(1) Evidence held sufficient.—Huff 

v. State, 261 S.W. 654, 164 Ark. 211— 
27 C,J. p 1037 note 5 [d], I 

(2) Under Crawford & M.Dig. 
2663, defining dealing in futures, con¬ 
viction may be had on proof that on«» 
of parties to transaction did not, in 
good faith, intend actual delivery at 
time contract was made.—Huff v. 
State, supra. 

35. Ala.—Clop ton v. State, 189 So. 

779. 28 Ala.App. 633. 

Tex,—Sharp v. State, 247 S.W. 1096, 
93 Tex.Cr. 642. 

27 C.J. p 1038 note 6. 

Private residence 

The general rules as to the weight 
and sufficiency of evidence are ap¬ 
plicable in prosecutions for gaming 
under statutes which exc«tpt gaming 
in a private residence or in a private 
residence occupied by a family.— 
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Bolden v. State, 270 S.W. 856, 99 Tex. 
Cr. 498—27 C.J. p 1038 note 6 [b]. 

36. Tex.—Deisher v. State, 233 S.W. 
978, 89 TexCr. 467. 

27 C.J. p 1038 note 7. 

Evidence held sufficient 
Pa.—Commonwealth v. Sinn, 82 Pa. 
Super. 482. 

27 C.J. p 1038 note 7 [a]. 

Articles seized 

In prosecution for knowing>y per¬ 
mitting a room to be used for reg¬ 
istering and recording wagers, com¬ 
monplace articles seized in back 
room of defendant's cigar and sta¬ 
tionery store and introduced as ex¬ 
hibits, such as newspaper containing 
racing news, “scratch sheets," and a 
pad of white paper, could be regard¬ 
ed as supporting proof only and not 
In and of themselves evidence of 
commission of offense charged.—Peo¬ 
ple V. Sabato, 25 N.Y.S.2d 315. 

37. Hawaii.—Territory v. Harada, 29 
Hawaii 244. 

27 C.J. p 1038 note 8. 

38. Fla.—Hayden v. State, 9 So.2d 
180, 150 Fla. 7X9—Solomon v. State, 
166 So. 401, 115 Fla. 310. 

27 C.J. p 1038 note 9. 

Evidence held sufficient 
Ark.—Turner v. State, 239 S.W. 373, 
183 Ark. 40—Cain v. State, 233 S. 
W. 779, 149 Ark. 616. 

Cal.—I^'ople V. Newland, 104 r,2d 
778, 15 Cal.2d 678, superseding, 
App., 97 l\2d 972—People v. Ryan, 

102 P.2d 320, 15 Oal.LM 492. super¬ 
seding. App., 90 r.2d 603—People 
V. Pruitt, App., 130 I\2d 767—Peo¬ 
ple V. Allen, App., 12S P.2d 403— 
I>eoplo V. Kelley, App., 122 P.2d 655 
—People V. Shapiro, 122 P.2d 382, 
50 Cal,App.2d 60—People v, Haugh- 
ey, 120 P.2d 121, 48 Cal.App.2d 506 
—People V. Joffe, 113 P.2d 901. 45 
Cal.Ai>p.2d 233—People v, Kabakoff, 
113 P.2a 760, 45 CaI.App.2d 170— 
People V. Shapiro, 104 l*.2d 688, 40 
Cal.App.2d 321—People v. Gibbons, 

103 I».2d 1IJ05, 39 Cal.App.2d 671— 
l»eople V. Steinfeld, 101 P.2d 89, 38 
Cal.App.2d 280—People v. Mason, 
99 P.2d 567, 37 Cal.App.2d 407— 
I’eople v. Reifen.Mtuhl, 99 P.2d 664, 
37 C 11 l.App. 2 a 402—People v. Man¬ 
ning, 98 P.2d 748, 37 Cal.App.3d 
41—IVople V. Tepp«»r, 97 I*.2d 1002, 
36 Cal.App.2d 525—People v. Smith, 
94 P.2d 633. 35 Cal.App.2<l 73—Peo¬ 
ple V. Schrader. 90 P.2d 331, 32 Cal. 
App.2d 543—1‘eople v. Allen, 81 P. 
2d 630, 27 Oal.App.2d $42, followed 
in P4*ople V. Paluso, 81 P.2d 632, 
27 Cal.App.2d 769—I*eople v. Tut- 

•tle. 81 P.2d 671, 27 Cal.App.2d 647 
—People V. Uustiberry, 71 I>.2d 044, 
23 Oal.App.2d 13. 

Pla,—Fraterrigo v. State, 10 So.2d 
361—Vanderhorst v. State, 10 So.2d 
128—^Hyde v. State, 100 So. 407, 139 
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hibiting a gaming table or other gaming device or professional gambler,^^ and visiting or frequent- 
conducting or dealing a game;^o being a common ing gaming houses or places.Again these same 


Fla. 280—Dunn v. State, 182 So. 803, 
133 Fla. 355--Miller v. State. 177 
So. 204, 129 Fla. 831, rehearing de¬ 
nied 180 So. 16, 131 Fla. 398— 
Dyess v. State, 151 So. 708, 113 Fla. 
417—Freed v. State, 130 So. 459, 
100 Fla. 900. 

Qa.—Friedman v. State, 13 S.F.2d 
467, 64 Ga.App. 405. 

Ind.—Howard v. Slate, 131 N.E. 403, 
191 Ind. 232—James v. State, 130 
N.E. 115, 190 Ind. €29. 

Mo.—State v. Vanvelkenberg, App., 
299 S.W. 125—State v. Froemsdorf, 
279 S.W. 181, 218 Mo.App. 481. 

N.Y.—People v. Dubinsky, 31 N.Y.S. 
2d 234. 

Pa.—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 Pa.Super. 485—Com¬ 
monwealth V. Carr, 10 A.2d 133, 137 
Pa. Super. 546—Commonwealth v. 
Burkholder, 45 Dauph.Co. 36—Com¬ 
monwealth V. McClurg, 29 Del.Co. 
381, affirmed 16 A.2d 149, 142 Pa. 
Super. 305—Commonwealth v. 

Welsh, 29 Del.Co. 379. 

R.T.—State V. Connell, 133 A. 649. 
Tex.—Brower v. State, 146 S.W.2d 
396, 140 Tex.Cr. 517—^Antner v. 

State, 128 S.W.2d 64, 137 Tex.Cr. 
123—Shoope v. State, 38 S.W.2d 
793, 118 Tex.Cr. 138—Spears v. 

Stale, 4 S.W.2d 979, 109 Tex.Cr. 389 
—Harvey v. State, 244 S.W. 1004, 
92 Tex.Cr. 645—^Reynolds v. State, 
244 S.W. 1001, 92 Tex.Cr. 481. 

27 C.J. p 1038 note 9 [a]. 

Svldence held iiLsiLffl.ciexi.t 

(1) Generally. 

Cal.—People v. O’Brien, 100 P.2d 367, 
37 Cal.App,2d 708—People v. Fisk, 
89 P.2d 142, 32 Cal.App.2d 26— 
People V. Rabalete, 82 P.2d 707, 28 
Cal.App.2d 480. 

Conn.—State v. Cieri, 20 A.2d 733, 128 
Conn. 149. 

Fla.—Wilson v. State, 184 So. 31, 134 
la 390. 

N.Y.—^People v. Navarette, 284 N.Y.S. 
116, 245 App.Div. 669—People v. 
Lyttle, 233 N.Y.S. 114, 225 App.Div. 
299, affirmed 167 N.E. 466, 251 N. 
Y. 347. 

Pa.—Commonwealth v. Coyne, 175 A. 

291, 115 Pa.Super. 23. 

Tex,—^Ardovina v. State, 156 S.W.2d 
983, 143 Tex.Cr. 43—Jones v. State, 
125 S.W.2d 566, 136 Tex.Cr. 337— 
Lewis V. State, 124 S.W.2d 121, 136 
Tex.Cr. 105. 

27 C.J. p 1038 note 9 [b]. 

(2) To sustain accused’s conviction 
as a principal.—Slaughter v. State, 
103 S.W.2d 385, 132 Tex.Cr. 179. 

Evidence that accnsed visited place 
maintained for receiving bets of 
horse races and noted bets made by 
himself on a memorandum was insuf¬ 
ficient to sustain conviction of main¬ 
taining or occupying a place for the 
purpose of receiving and recording 


bets.—^People v. Schrader, 90 P.2d, 
331, 32 Cal.App.2d 543. 

Renting 

In prosecution under Pen.Code 1911 
art 559, making it a felony to rent 
or be interested in the keeping, etc., 
of premises used for the purpose of 
gaming, if the charge is for renting, 
the proof must show that accused 
rented the premises for the purpose 
of being used as a place to bet or 
gamble with cards, dice, or dominoes 
or for the purpose of being used as 
a place in which to keep or exhibit 
for purpose of gaming a bank, table, 
alley, machine, etc., or for the pur¬ 
pose of being used as a place where 
people resorted to gamble or wager 
upon anything whatever.—^Deisher v. 
State, 233 S.W. 978, 89 Tex.Cr. 467. 

39- Mo.—State v. Goddard, 44 S.W. 
2d 84. 

N.Y.—People v. Brown, 273 N.Y.S. 
560, 151 Misc. 712. 

Pa—Commonwealth v. Sellers, 54 
York Leg.Rec. 185. 

27 C.J. p 1039 note 10. 

Evidence held sufficient 
Ala—^Kropp v. City of Tuscaloosa 
197 So. 91, 29 Ala App. 419—Smith 
V. State. 196 So. 132, 29 AlaApp. 
302, certiorari denied 196 So. 133, 
239 Ala. 679. 

Ark.—^Kirkwood v. State, 136 S.W.2d 
174, 199 Ark. 879. 

Colo.—Wolfe V. People, 6 P.2d 927, 
90 Colo. 102. 

Fla—Italiano v. State 125 So. 366, 
98 Fla 1225. 

Ga.—Shepherd v. State, 20 S.E.2d 446, 
67 GaApp. 448—Reeves v. State, 
180 S.E. 643, 51 GaApp. 437—Mav- 
rikis v. State, 172 S.E. 920, 48 Ga 
App. 611. 

Ill.—People V. Green, 199 N.E. 278, 
362 Ill. 171. 

—State V. Godos, 39 S.W.2d 784. 
N.Y.—^People on Complaint of Nlco- 
lettl V. Gargiulo, 298 N.Y.S. 951, 
164 Misc. 39—People v. Dobosen, 
33 N.Y.S.2d 318. 

N.C.—State v. May, 125 S.E. 9, 188 
N.C. 470. 

OkL—^Jenner v. State, 114 P.2d 958, 
72 Okl,Cr. 235—Jenner v. State, 114 
P.2d 956, 72 OkLCr. 232—Dillard v. 
State, 236 P. 919, 31 OkLCr. 89. 
Pa—Commonwealth v. Pinkenson, 11 
A.2d 176, 138 PaSuper. 485—Com¬ 
monwealth v. Sands, 24 PaDlst. & 
Co. 308, 12 Northumb.L.J. 217— 
Commonwealth ex rel. v. Shapiro, 
89 Pittsb.Leg.J. 210. 

Tex.—Angelo v. State, Cr., 161 S.W.2d 
1080—^Kavany v. State, 147 S.W.2d 
262, 141 Tex.Cr. 77—Swagerty v. 
State, 146 S.W.2d 387, 140 Tex.Cr. 
675. 

W.Va—State v. Dawson, 186 S.B. 175, 
117 W.Va 501. 

27 aJ. 1039 note 10 
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Evidence held insufficient 
Ala—Windham v. State, 100 So. 457, 
20 AlaApp. 16. 

N.J.—State v. Brandt, 6 A.2d 203, 122 
N.J.Daw 488. 

N.Y.—People v. Shapiro. 35 N.Y.S.2d 
519, 264 App.Dlv. 401—People v. 
Goldman, 246 N.Y.S. 83. 230 App. 
Div. 685—People v. Mills, 290 N.Y. 
S. 48, 160 Misc. 730. 

Ohio.—State v, Krauss, 151 N.E. 188, 
114 Ohio St. 342. 

Pa—Commonwealth v. Mihalow, 16 
A.2d 656, 142 PaSuper. 433—Com¬ 
monwealth V. Keppel, 193 A. 138, 
128 PaSuper. 80. 

27 C.J. p 1039 note 10 [b]. 

Pay-off 

In prosecution for unlawful main¬ 
tenance of a gambling machine, evi¬ 
dence which failed to show that ma¬ 
chine paid off In coins or other 
things of value was insufficient to 
sustain conviction.—^Williams v. 
State, 16 SE2d 769, 65 GaApp. 843. 
4 d. Okl.—Jackson v. State, 185 P. 
533, 16 OkLCr. 599. 

27 C.J. p 1039 note 11. 

Evidence held sufficient to support 
conviction.—State v. Manolls, 221 P. 
326, 127 Wash. 597—27 C.J. p 1039 
note 11 [a]. 

4L Attempt 

That defendant charged with being 
a common gambler set up dice table, 
assembled equipment, and stacked 
money, was insufficient to sustain 
conviction of attempting to open 
gambling game.—State v. Awde, 282 
P. 908, 154 Wash. 463. 

Evidence held sufficient 
Wash.—State v. Smiley, 9 P.2d 370, 
167 Wash. 342. 

Evidence held insufficient 

(1) Generally.—Commonwealth v. 
Coyne, 175 A. 291, 115 PaSuper. 23. 

(2) Pact that accused occasional¬ 
ly, or even frequently, was seen asso¬ 
ciating with gamblers.-^Hallmark v. 
State, 198 So. 149, 29 AlaApp. 405, 
certiorari denied 198 So. 151, 240 Ala 
138—^Hallmark v. State, 185 So. 908, 

28 AlaApp. 416. 

(3) That accused associated with 
persons reputed to be professional 
gamblers, and that he at one time 
paid some fines in court presumably 
for some of them.—^Hallmark v. 
State, 19$ So. 149, 29 AlaApp. 405, 
certiorari denied 198 So. 161, 240 Ala 
138. 

(4) That accused was engaged in 
“policy racket”, in absence of show¬ 
ing that “policy racket” was game of 
chance as denounced by statuta— 
Hallmark v. State, 185 So. 908, 28 
AlaApp. 416. 

42. Tex.—^Pythian v. State, 237 S.W. 

559, 91 Tex.Cr. 125. 

27 C.J. p 1039 note 18. 
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§ 128 

rules apply in establishing any particular fact es¬ 
sential to the guilt of accused when such guilt is 
in issue, such as the fact of gaming,the wa- 

3. Trial, Senten< 

§ 128. In General 

Trials for gaming offenses are governed by the usual 
rules of trial in criminal cases generally. 

The general rules governing the trial of crim¬ 
inal causes apply in trials for gaming offenses.^® 

§ 129. Questions of Law and Fact 

Questions of law are for the court to determine and 
questions of fact are for the determination of the Jury. 


ger,^5 intent and knowledge, ownership, ^7 or man¬ 
agement or control of the house or place. 

1 , AND Punishment 

The general rules governing the province of 
court and jury apply in prosecutions for gaming 
offenses. Thus questions of law are for the 
court,50 and questions of fact are for the jiiry.51 
Whether there is sufficient evidence to go to the 
jury is a question for the court,52 but the weight to 
be accorded to the evidence is for the jury to de- 


EvidsiiAe held snULcient to support 
conviction.—Davis v. State, 242 S.W. 
227, 92 Tex.Cr. 179—27 C.J. p 1039 
note 13 [a]. 

43- Fla.—Reinmiller v. State, 111 
So. 633, 93 Fla. 462. 

N.J.—State v. Suckow, 198 A. 834, 
120 N.J.Law 190, affirming Stale 
V. Tuzenew, 193 A. 788, 15 N.J. 
Misc. 584. 

44- Mo.—State v. Goddard, 44 S.W. 
2d 84. 

27 C.J. p 1039 note 15. 

45. Arlz.—Schmidt v. Territory, 108 
P. 246, 13 Ariz. 77. 

27 C.J. p 1039 note 16. 

To waarrant conviotdoxi. of settingr 
up gambling: device, evidence must 
establish that defendant induced or 
permitted some one to bet or play on 
device.^—State v. Goddard, Mo,, 44 S. 
W.2d 84. 

45- Cal.—^People v. Reifenstuhl, 99 
P.2d 564, 37 Cal.App.2d 402—People 
V. Tuttle, 81 P.2d 571, 27 CaLApp. 
2d 647. 

Hawaii.—Territory v. Alsi, 28 Ha¬ 
waii 514. 

Pa.—Commonwealth v. Keppel, 193 
A. 138, 128 Pa.Super. 80. 

27 C.J. p 1039 note 17. 

47- Ariz.—Schmidt v. Territory, 108 
P. 246, 13 Ariz. 77. 

27 C.J. p 1039 note 18. 

XSore presence insufflciexLt 

In prosecution for keeping: a gam¬ 
bling: house, mere presence of de¬ 
fendant in a gambling establishment 
is Insufflcient for conviction, without 
evidence from which defendant’s pro¬ 
prietorship of the estabIi.Hhment may 
reasonably be inferred.—Common¬ 
wealth V. Zotter, 200 A. 264, 131 Pa. 
Super. 296. 

Ownership or control 
A conviction for operation of a 
gambling house is not authorized un¬ 
less the ownership or control of the 
house is proved as well as that some 
game or device condemned as gam¬ 
bling has been habitually played or 
carried on there with the owner’s 


' knowledge and consent.—Creash v. 
State, 179 So. 149, 131 Fla. 111. 

4& Cal.—People v. Yoder, 95 P.2d 
470, 35 Cal.App.2d 347—People v. 
Smith, 94 P.2d 633, 35 Cal.App.2d 
73—People v. Rabalele, 82 P.2d 
707, 28 Cal.App.2d 480. 

Evidence held sxuBBLcient 

(1) To authorize finding connect¬ 
ing defendant with premises and 
gambling therein.—State v. Silver. 
279 P. 82, 152 Wash. 686, certiorari 
denied Silver v. State of Washington, 
50 S.Ct. 460, 281 U.S. 761, 74 L.Ed. 
1170. 

<2) To show that defendant was in 
control of the premises. 

Miss.—Ford v. State, 38 So. 229, 86 
Miss. 123. 

Tex.—Strong v. State, 156 S.W. $66, 
70 Tex,Cr. 89. 

Participation 

Showing that defendant keeping 
gaming place was participating in 
game of chance played for money 
was not necessary to sustain con¬ 
viction for keeping and operating 
gaming place.—^Dyeas v. State, 151 
So. 708, 113 Fla. 417. 

49. Pa.—Commonwealth v. Freed¬ 
man, 28 Pa,Dist. 1034. See Com¬ 
monwealth V. McCawley, 65 Montg. 
Co, 40. 

27 C.J. p 1039 note 26, 

Inferences of fact 

In prosecution for unlawfully 
keeping a room for the purpose of 
gambling, people must prove exist¬ 
ence of a condition from which it 
may be fairly inferred that cards, 
money, and tokens were used in vio¬ 
lation of statute defining the olfense, 
and inferences drawn in such a case 
are those of fact and not of law and 
should be drawn, if at all, by trial 
Judge.—People v. Dubinsky, 31 N.Y. 
S.2d 234. 

SO- Neb.—Stetter v. State, 110 N.W. 

761, 77 Neb. 777. 

27 C.J. p 1040 note 27. 

Particular questioiis of law 

(1) Whether a particular act is 
gaming.—Brown v. State, 7 A. 340, 49 


N.J.Law 61—27 C.J. p 1040 note 34. 

(2) Other question.s see 27 C.J. p 
1040 notes 35-40. 

51- Fla.—Miller v. State, ISO So. 16, 
131 Fla. 398, denying rehearing 
177 So. 204, 120 Fla. 831. 

N.J.—State V. Gallo, 24 A. 2d 557, 128 
N.J.Law 172, afUrnied 28 A.2d 95, 
12.0 N.J.Law 52. 

Pa.—Commonwealth v. Carr, 10 A.2d 
133, 137 Pa.Super. 540. 

Tex.—Martin v. State, Cr., 162 S.W. 
2d 722. 

27 C.J. p 1040 note 28. 

Particular anestions held for Jury 

(1) Pact of agency. 

Mo.—State v. Pollnow, 14 S.W.2d 574. 
Tex.—Stanley v. State, 164 S.W.2d 
856, 142 Tex.Cr. 495. 

(2) In prosecution for keeping a 
bucket shop, whether defendant could 
and should have produced wUnes.M 
whose testimony would prove actual 
purchase of stocks or offered expla¬ 
nation of incriminating circumstanc¬ 
es.—Commonwealth V. Glassman, 147 
N.R 833, 253 Mas.s. 65. 

<3) In prosecution for setting up 
and e.slabliHhlng gambling house, 
whether defendant’s lease to third 
person was genuine or mere subter¬ 
fuge.—Commonwealth v. Smith, 89 
Pa.Super. 190. 

(4) Whether accused exhibited and 
k<‘pt under his control slot mft<*hlnes 
and other devices. Implements, and 
iipparatus to be used In gambling 
for money.—State v, Busch, 195 A. 
487, 59 U.I. 382. 

<6) Whi'lher certain game Is one 
of chance.—Commonwealth v, Th4*n- 
tre Advertising Co., 190 N.R. 518, 285 
Ma.ss. 405—27 C.J. p 1040 note 42. 

(6> Whether defendant aided and 
assisted in recording of bet on horsi' 
race.—State v. Reitsma. It.I., 27 A.2d 
312, reargument denied 28 A.2d 744. 

(7) Other questions see 27 C.J, p 
1040 note 41--p 1041 note 56. 

52. Ky.—Commonwealth v. Monte- 
donico. 5 Ky.L. 852. 
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termine.53 The weight^^ and credibility of the tes¬ 
timony of a witness is for the jury.^® 

§ 130. Instructions 

The court should give proper instructions to the 
Jury on the iaw applicable to the case. 

The general rules as to instructions in criminal 
prosecutions apply to prosecutions for gaming of¬ 
fenses.®® The court should give proper®^ instruc¬ 
tions to the jury on the law applicable to and gov¬ 
erning the case;®S and it is error to refuse so to 
do.®® It has been held that, where accused is tried 
on several counts, appropriate instructions as to 
each should be given.®® 

The instructions should not be calculated to con- 


§130 

fuse or mislead the jury®^ nor should they invade 
the province of the jury®^ 

The instructions must be confined to the issues as 
presented by the indictment or information®® and 
the evidence.®^ Where the evidence is solely or 
substantially circumstantial, the court should in¬ 
struct on the law relating to such evidence,®® even 
in the absence of a proper request.®® However, 
where the conviction does not depend wholly on cir¬ 
cumstantial evidence, such instruction is not neces¬ 
sary and properly may be refused.®*^ 

The instructions should be construed as a 
whole,®® and, if, when so construed, the instructions 
state the law governing the case, they are sufficient, 
although some particular instruction or a portion 
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N.Y.—People V. McDonald, 165 N.T.S. 

41, 177 App.DIv. 806. 

27 C.J. P 1040 note 29. 

ETidezLce held stifflclent to be sub¬ 
mitted to Jury 

j)C .—Beard v. U. S., 82 F.2d 837, 65 
App.D.C. 231, certiorari denied 56 
S.Ct. 675, 298 U,S. 655, 80 L.Bd. 
1382. 

Fla,—^Wilson v. State, 177 So. 216. 
129 Fla. 827. 

Ga.—Roberts v. State, 105 S.E. 707, 
26 Ga.App. 66. 

Mo.—State v. Williams, 273 S.W. 
1069—State V. Wright, App., 236 
S.W. 395. 

N.C.—State v. Webster, 12 S.E.2d 
272, 218 N.C, 692. 

Teac.—Hinton v. State, 129 S.W.Sd 
670, 137 Tex.Cr, 352. 

Wash.—State v. Adams, 43 P.2d 1, 
181 Wash. 222—State v. Stevenson, 
13 P.2d 47, 169 Wash.,10—State v. 
Manos, 270 P. 132, 149 Wash. 60. 

27 C.J. p 1040 note 29 [a]. 

Svidenoe held InsufficieiLt to go to 
Jury 

U.S.—State V. McNuelty, 266 N.W. 
291. 

Fla.—Dunn v. State, 182 So. 803, 138 
Fla. 855. 

K.J.—-State V. Dudley, 21 A.2d 209, 
127 N.J.Daw 127. 

N.C.—State v. Goodman, 17 S.BL2d 8, 
220 N.C. 250. 

53. S.C—State v. Lane, 63 S.H. 612, 
82 S.C. 144. 

27 C.J. p 1040 note 30. 

54. Mo.—State v. Brown, 145 S.W. 
1180, 163 Mo.App. 30. 

55. Ga.—Barber v. State, 60 S.B. 
285, 8 Ga.App. 598. 

Mo.—State v. Brown, 145 S.W. 1180, 
163 Mo.App. 30. 

56. Mass.—Commonwealth v. Ferry, 
16 N.R 484, 146 Mass. 203. 

27 C.J. P 1041 note 58. 

57. Hawaii.—Territory v. Akl, 28 
Hawaii 514. 

Tex.—Johnson v. State, 249 S.W. 

1069, 94 Tex.Cr. 80. 

27 C.J. p 1041 note 62. 


Znstmotloiis held correct or suflloient 
Ga.—Richards v. State, 192 S.E. 632, 
66 Ga.App. 377. 

Mich.—People v. Murphy, 214 N.W. 
165, 239 Mich. 60. 

Miss.—State v. Stigler, 175 So. 194. 
179 Miss. 276. 

N.C.—State v. Humphries, 186 S.E. 

473, 210 N.C. 406. 

R.L—State v. Connell, 133 A. 649. 
Tex.—Allen v. State, 53 S.W.2d 481, 
122 Tex.Cr. 4—Sharp v. State, 247 
S.W. 1096, 93 Tex.Cr. 542. 

27 C,J. p 1041 note 62 [aj. 
XnstmctlozLS held properly refused 
Tex.—Spears v. State, 4 S.W.2d 379, 
109 Tex.Cr. 389. 

"Stiirer»» 

Gravamen of offense, under statute 
providing that whoever shall “suffer'’ 
any game whatever at which money 
or property Is won or lost, to be 
played on premises In his occupation 
or under his control shall be fined, is 
suffering gambling on the games, not 
suffering the games to be played. 
Consequently, instructions are erro¬ 
neous where they do not require the 
jury to believe that the gambling 
was done with accused’s knowledge. 
—Allison v. Commonwealth, 298 S.W. 
680, 221 Ky. 205. 

58. Mass.—Commonwealth v. Thea¬ 
tre Advertising Co,, 190 N.E. 618, 
286 Mass. 405. 

Tex.—Jones v. State, 126 S.W.2d 566, 
136 Tex,Cr. 337. 

Wash.—State v. Smiley. 9 P.2d 370, 
167 Wash. ,842. 

27 C.J. P 104i note 63. 

59. Ala,—^Hallmark v. State, 198'So. 
149, 29 Ala.App. 406, certiorari de¬ 
nied 198 So. 151, 240 Ala. 138. 

Wash.—State v. Smith, 259 P. 711, 
146 Wash. 260, 

27 C.J. p 1041 note 64. 

60. Miss.—Jones v. State, 31 So. 681, 
80 Mias. 181. 

61. Wash.—State v. Klallas, 285 P. 
367, 134 Wash. 192. 

27 C.J. p 1041 note 69. 
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62. Tex.—Ralnbolt v. State, 101 S. 

W. 217, 61 Tex.Cr, 153. 

27 C.J. p 1041 note 60. 

63- Hawaii.—Territory . v. Aki, 28 
Hawaii 514. 

Wyo.—State v. Wells, 212 P. 1099, 
29 Wyo. S35. 

27 C.J. p 1041 note 66. 

Other offense 

It has been held to be error to re¬ 
fuse to charge that accused cannot 
be convicted of another and different 
offense from that for which he was 
indicted.—Bell v. State, 206 S.W. 616, 
84 Tex.Cr. 197—27 C.J. p 1041 note 
68 . 

64. Hawaii.—Territory v, Aki, 28 
Hawaii 614. 

27 C.J. p 1041 note 67. 
lustraotlos. held not exTOueouB 
Cal.—^People v. Derrick, 259 P. 481, 
85 Cal.App. 406. 

Mass.—Commonwealth v. Theatre 
Advertising Co., 190 N.E. 518, 286 
Mass. 405. 

instxuctlon properly refused, in 
view of the evidence. 

Ky.—^Howard v. Commonwealth, 42 
S.W.2d 336, 240 Ky. 307. 

Mass.—Commonwealth v. Theatre 
Advertising Co., 190 N.E. 618, 286 
Mass. 405. 

Tex.—Sanchez v. State, 233 S.W. 982, 
90 Tex.Cr. 166. 

65. Ga.—Rosenthal v. State, 55 S.E. 
497, 126 Ga. 558. 

27 C.J. p 1041 note 70. 

66. Ga.—Twilley v. State, 71 S.E. 
587, 9 Ga.App. 485. 

67. Ga.—^Rosenthal v. State, 66 S.E. 
497, 126 Ga. 658—Moore v. State, 
25 S.E. 362, 97 Ga. 769—Ponder v. 
State, 90 S.E. 865, 18 Ga.App. 708. 

68. Ga.—Rosenthal v. State, 55 S.E. 
497, 126 Ga. 558. 

Tex.—^De Los Santos v. State, 146 S. 
W. 919, 66 Tex.Cr. 618. 



§ 131 


GAMING 


38 C.J.S, 


thereof standing alone may be subject to objec¬ 
tions.®^ 

§ 131. Verdict 

The general rules as to verdicts In criminal cases 
apply. 

The general rules as to verdicts in criminal cases 
generally apply in prosecutions for gaming.*^0 A 
general verdict finding accused guilty as charged in 
the indictment is sufficient'll It has been held that 
a finding that accused is guilty is equivalent to a 
finding that he is guilty in manner and form as 
charged in the indictment.^^ When the accusation 
charges but one gaming offense, the counts varying 
the methods of its commission, a general verdict of 
guilty will be upheld, if any count is supported by 
the evidence.A verdict of guilty of one charge 
and not guilty of another is sufficient, where the 
charge of which accused is convicted contains in it¬ 
self a full and specific offense; the balance of the 
indictment may be regarded as surplusage or as a 
distinct charge which is unsupported by the evi- 
dcncc.74 A verdict of guilty of playing but not of 
betting was held sufficient under an indictment for 
playing cards in a tavern and betting.75 


§ 132. Sentence and Punishment 

The punishment for gaming must be within the lim¬ 
its, if any, prescribed by the statute denouncing the 
offense. 

The punishment for gaming and kindred offens¬ 
es depends on the various statutory provisions, and 
the punishment imposed must not exceed the max¬ 
imum fixed by statute.'^® Under some statutes the 
punishment for gaming, or for some gaming offens¬ 
es, is as for misdemeanor, ^^d under other stat¬ 
utes the punishment is as for felony.78 The pun¬ 
ishment for the offense is generally a fine,70 or im¬ 
prisonment,80 or both.8i In a few states the stat¬ 
utes prescribe or impose additional punishment on 
conviction, such as forfeiture of Iiccnse82 or dis¬ 
qualification to vote and to hold public officc.83 
Under some statutes, the degree of punishment is 
fixed by the jury.84 The punishment imposed in a 
particular case will not be held excessive where it is 
within the limits, if any, prescribed by statute and 
where it is not so enormous and disproportionate 
to the crime proved by the evidence as to indicate 
gross injustice and manifest wrong and oppres- 
sion.88 As in the case of fines generally, accused 
on conviction may be imprisoned as a means of 


69. Ga.—Ro.senthal v. State, 55 S.E, 
497. 126 Ga. 558. 

Tox.—Dfi Los Santos v. State, 146 S. 

W. 919, 65 Tox.Cr. 518. 

27 C.J. p 1042 note 75. 

70. Verdict held sufficient 
Tax.-~Inka v. State, 114 S.W.2d 1184, 

134 Tex.Cr. 283. 

71- Mo.—State v, Lee, 128 S.W. 987, 
228 Mo. 480. 

72- Ill.—People v. Lawrence, 145 N. 
E. 384, 314 Ill. 292, affirming: 232 
Ill.App. 341. 

73 - Ga.—Colquitt v. State, 64 S.B. 
281, 6 Ga.App. 109. 

74- Ind.—Durham v. State, 1 Blackf. 
33. 

75. Ind.—Durham v. State, supra. 

76- Ill.—People v. Gleason. 238 Ill. 
App. 168. 

Mo.—Fleming: v. Wenffler, 190 S.W. 

875, 269 Mo. 366. 

27 C.J. p 1042 note 89. 

Indictment drawn under a statute 
making: the offense denounced a mis¬ 
demeanor will not support a convic¬ 
tion for felony.—Francis v. State, 
233 S.W. 974, 90 Tex.Cr. 67—Allen 
V. State, 232 S.W. 517, 89 Tex.Cr. 462. 

77. Ala.—Blackwell v. State, 162 So. 
310, 230 Ala. 139, answers con¬ 
formed to 162 So. 312, 26 Ala.App. 
398, certiorari denied 162 So. 314, 
230 Aleu 633. 

Mo.—Fleming: v. Wengler, 190 S.W. 

876, 269 Mo. 366. 

27 C.J. p 1042 note 90. 


7a Cal.—People v. Beatty, 14 Cal. 
566. 

27 C,J. p 1042 note 91. 

79. La.—Slate v. Florane, 164 So. 

417, 179 La. 453. 

27 C.J. p 1042 note 92. 

sa N.J.—Slate v. Ford, 90 A. 1025, 
86 N.J.Law 73. 

27 C.J. p 1042 note 93. 

Labor on roads 

Whore defendant pleaded gfuilty to 
ownership, sale, lease, and transpor¬ 
tation of certain slot machines and 
devices prohibited by law, judg:ment 
sentencing: defendant to twtdve 

months in county jail to be assigned 
to work on public roads was well 
within terms of statute creating: the 
offense and was upheld.—State v. 
Calcutt, 16 S.E.2d 9, 219 N.C. 645. 
Place of imprisonment 
Where penalty prescribed by stat¬ 
ute for commission of gramlnj; of¬ 
fense Is imprisonment in the state 
penitentiary or a money line, a pri¬ 
mary sentence of imprisonment in 
the county jail is unauthorized. In 
such a case, a sentence to Imprison¬ 
ment in the county jail can properly 
be imposed only as an alternative 
penalty on failure to pay a money 
fine imposed.—Irvin v. State, 41 So. 
785, 62 Fla. 61, 10 Ann.Cas. 1003. 

81- Ala.—Blackwell v. State, 162 So. 
310, 230 Ala. 139, answers con¬ 
formed to 162 So. 312, 26 Ala.App, 
308, certiorari denied 162 So. 314, 
230 Ala. 633. 


N.Y.—People v. Dobo.sen, 33 N.Y.S. 
2d 318. 

27 C.J. p 1042 note 04. 

82. Ark.—Ballentine v. State, 2 So. 
340, 48 Ark. 45. 

27 C.J. p 1042 note 95. 

83. Ky.—Harp«»r v. Commonwealth, 
19 S.W. 737, 93 Ky. 290 , 14 Ky.L. 
163—Vowolls V. Commonwi'iilth, 84 
Ky. 52, 8 Ify.Xv. 74. 

Tenn.—State v. Smith. 2 Yerg:, 272. 
Absence of recital 

Under a statute providing: that the 
judgrment of eonvlctiun In every case 
under the statute shall reelte ac- 
ciUHod'.s Infamy and disqualifi<‘alIon 
and that the JudKm«mt shall not be 
valid without such recital, a judg:- 
ment not containing: such a r<*cital 
is invalid.—Dills v. Commonwealth, 
141 S.W.2d 565, 283 Ky. 3K7. 

84. Ky.—Herron v. Commonwealth, 
79 Ky. 38—Ervine v. Common¬ 
wealth, 5 Dana 216. 

27 C.J. p 1043 note 07. 

ZsuBtmctlon as to punishment held 
proper.—Wolf v. State, 238 S,W. 26, 
152 Ark. 196. 

85- K.C.—State v. Miller, 94 N.C. 

904. 

Sentences held not excessive 

(1) $1,000 flno or six months in 
parish jail.—State v. Florane, 164 So. 
417, 179 La. 463. 

(2) Other sentences see 27 C-J. p 
1043 note 98 [a]. 

Sentence held excessive 
$25 fine and ten-day Jail sentence 
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GAMINQ—OANQ 


enforcing payment of the fine imposed.86 In order 
to procure his discharge, accused must either pay 
the amount of the fine and costs or perform such 


other conditions precedent as are prescribed by stat¬ 
ute.®'^ 


GANANGIALES. A Spanish term, used either as a 
noun or as an adjective and applied to property ac¬ 
quired during matrimony.^ 

OANANCIAI. PROPERTY. See the C.J.S. title 
Husband and Wife § 462, also 27 C.J. p 1107 notes 
6, 7. 

GAEANCIAS. Spanish, literally ^^gains,” or ^^prof- 
its.” In Spanish law, the property which one ac¬ 
quires by labor, either alone or in partnership with 
others.2 

GANOHO. In Spanish, literally hook,” hence 
derivatively in Spanish law, one who, by artifice or 
fraud, alienates the allegiance of another, especially 
of a soldier.3 

GANG. The meanings of the word indicated in dic- 
tionaiies and in historical and sociological writings 
are numerous and varied.^ In its original sense, the 
word signifies action—^Ho go,”5 hence act, manner, 
or means of going.® 

Derivatively, it is sometimes used to describe a 
body of men associated together for purposes en¬ 
tirely proper;and so defined as a group of persons 
associated under the same direction, a group or 


squad, a number going in or forming a company, a 
number going or acting in company, whether of per¬ 
sons or animals; more particularly, a company of 
workmen, a number of workmen or laborers of any 
kind engaged in any piece of work under supervision 
of one person, a shift of men, a set of laborers 
working together during the same hours, or groups 
of workers engaged under leadership in any lawful 
undertaking; also, to be of a gang, to belong to the 
same society, to have the same interests;® and 
sometimes it is colloquially used, in disparagement, 
to refer to a body, party, or group of persons.® The 
word, however, is perhaps more commonly used to 
describe a body of men banded together for im¬ 
proper or unlawful purposes,^® and in this use, has 
been defined as a company of persons acting togeth¬ 
er for some purpose, usually criminal or, at least, 
not good or respectable; a number of persons as¬ 
sociated for a particular purpose, or on a particular 
occasion, used especially in a depreciatory or con¬ 
temptuous sense or of disreputable persons; any 
band or company of persons who go about together 
or act in concert, chiefly in a bad or depreciatory 
sense, and, in modern usage, mainly for criminal 
purposes, and associated with criminal societies 
a group of persons organized for evil or criminal 


for gambling: by shooting craps was 
held to be excessive by the Jail sen¬ 
tence.—Crosby v. State, 257 P. 1113, 
37 Olcl.Cr. 312. 

86 . Fla.—Irvin v. State, 41 So. 786, 
52 Fla. 51, 10 Ann.Cas, 1003. 

27 C.J. p 1043 note 1. 

87. Cal.—Ex parte Harrison, 63 Cal. 
299. 

1 . Escriche Diccionario. 

*‘Sociedad de gananclales” 

Literally “Association [partner¬ 
ship] of ganancial property.*’ It is 
a new juristic person in Cuban law, 
not only during marriage of husband 
and wife, but for purposes of liQui- 
dation; it exists between husband 
and wife and is literally an associa¬ 
tion for profit. The underlying pur¬ 
pose of such an association is that 
the spouses may each contribute to 
a common stock, the wife her dow¬ 
ry, the husband his capital, the gains 
from those as well as from their 
joint labors, to be shared eaually. 
On dissolution of the association, or¬ 
dinarily by death, the distribution is 
as follows; First the wife gets back 
her dowry and “parapherna;** second, 
the debts of the “sociedad” are paid; 


and the husband’s contribution, “cap¬ 
ital,” is returned. The remainder is 
profits, “gananciales,” and is divid¬ 
ed equally between the spouses after 
restoring any losses to their contrib¬ 
uted property.—Sanchez v. Bowers, C. 
C.A.N.Y., 70 F.2d 715, 716. 

See also the C.J.S. title Husband and 
Wife § 462. 

2 . Escriche Diccionario. 

3. Escriche Diccionario. 

4. U.S.—^Lanzetta v. State of New 
Jersey, 69 S.Ct. 618, 619, 620, 306 
U.S. 451, 83 L.Ed. 888. 

5. U.S.—^Lanzetta v. State of New 
Jersey, supra. 

N.J.—State V. Gaynor, 197 A, 360, 362, 
119 N.J.Law 582. 

“Cteng-week” 

The time when the bounds of the 
parish are lustrated or gone over by 
the parish officers,—^rogation week.— 
Black L.D. 

6 : U.S.—^Lanzetta v. State of New 
Jersey. 69 S.Ct. 618, 620. 306 U.S. 
451, 83 L.Ed. 888. 

7. N.T.—Hatch v. Matthews, 31 N.T. 
S. 926, 928, 83 Hun 349. 

8 . U.S.—^Lanzetta v. State of New 
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Jersey, 69 S.Ct. 618, 619 note, 620 
note, 621, 306 U.S. 461, 83 L.Ed. 
888 . 

IllustratioxLS of this use 

(1) A gang of drovers; a gang of 
elk; a gang of pavers; a gang of 
sailors; a gang of slaves.—Lanzetta 
V. State of New Jersey, supra. 

(2) A gang of laborers. 

U.S.—Lanzetta v. State of New Jer¬ 
sey, supra. 

N.Y.—Hatch v. Matthews. 31 N.Y.S. 
926, 928, 83 Hun 349. 

9. Such as “A gang of roughs, a 
political gang;” and “the whole gang 
of university wire-pullers.”—^Lanzet- 
ta v. State of New Jersey, 69 S.Ct. 
618, 619, 620 note, 306 U.S. 461, 83 
L.Ed. 888. 

lOw N.Y.—^Hatch v. Matthews, 31 N. 
Y.S. 926. 928, 83 Hun 349. 

11 . U.S.—^Lanzetta v. State of New 
Jersey, 59 S.Ct. 618, 619 note, 620 
note, 306 U.S. 451, 83 L.Ed. 888. 
N.J.—State V. Gaynor, 197 A. 360, 
362, 119 N.J.Law 682. 

Xllustzations of this use 

(1) A chain-gang; a gang of bur¬ 
glars; a gang of hireling criminals. 
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purposes.!* Its application to men associated as 
liabitual gamblers has been held not to be a misuse 
of the word.!* 

The term may also be applied to things, and, in 
this sense, has been defined as meaning a set of 
things, a set or full complement of any articles, an 
outfit •,!4 also, a combination of several tools, ma¬ 
chines, etc., operated by a single force, or so con¬ 
trived as to act as one.!^ 

For references to specific uses see 27 C.J. p 1107 
note 11. 

GANGIATOEI. Officers in ancient times whose 
business it was to examine weights and measures.!* 

GANG-PLANK. A connecting link between the 
dock and the ship; to be considered as an exten¬ 
sion to the land in passing from the dock to the 
ship, and as an extension to the ship in passing from 
the ship to the doek.!^ 

GANGSTER. A member of a gang of roughs, hire¬ 
ling criminals, thieves, or the like.!* By statute, 
any person not engaged in any lawful occupation, 
known to be a member of any gang consisting of 
two or more persons, who has been convicted at least 
three times of being a disorderly person, or who has 
been convicted of any crime, and necessarily imply¬ 
ing membership in a gang of two or more persons, 
and knowledge of this fact on the part of otliers.!* 

—Lanzetta v. State of New Jersey, 69 
S.Ct. 618, 620 note, 306 U.S. 451, 83 
L.Ed. 888. 

(2) A gang of robbers.—Hatch v. 

Matthews, 31 N.Y.S. 926, 928, S3 Hun 
349. 

(3) A gang of thieves. 

TT.S.—Lanzetta v. State of New Jer¬ 
sey, supra. 

N.Y.—^Hatch v. Matthews, supra. 

12 . U.S.—Lanzetta v. State of New 
Jersey, 69 S.Ct. 618, 619 note, 620, 

306 U.S. 451, 83 L.Ed. 888. 

13. Pa,—Commonwealth v. Lehman, 

164 A. 526, 530. 309 Pa. 486. 

14. U.S.—Lanzetta v. State of New 
Jersey, 69 S.Ct. 618, 619 note, 620, 

306 U.S. 451, 83 L.Ed. 888. 

15- Century B. 

‘‘G-aag lawn mower” 

Described as a number of mow¬ 
ing units similar to familiar hand 
lawn mower but larger, coupled to¬ 
gether in gang formation so as to cut 
swath shorter than aggregate of in¬ 
dividual units, but so related that 
action as individual units and as cor¬ 
related groups will cut grass under 
constantly varying surface condition. 

—^Worthington Mower Co. v. Gustin, 

C,C.A.Pa., 80 P.2d 694, 697. 


GANGWAY. A passageway or avenue into or out 
of any inclosed place.** 

As a mining term see the C.J.S. title Mines and 
Minerals § 3. 

GANTELOPE or GANTLET. A military punish¬ 
ment, in which the criminal running between the 
ranks received a lash from each man.*! 

GAOL. A jail, a place for the confinement of of¬ 
fenders against the law, a prison for temporary con¬ 
finement, as distinguished from ^^prison.”** 

GAOLER. A variant form of ‘jailer.”** 

GAP. A break or opening, as in a fence, a wall, 
or the like.*^ Held not a synonym of *‘slot,^^ as 
used in the designing of airplanes.** 

GARAGE and GARAGE KEEPER. Sec the C.tT.S. 
title Motor Vehicles § 715, also 27 O.J. p 1107 notes 
18-21; and as included, or not included, in “bam” 
and as distinguished therefrom sec 9 C.J.S. p 1544 
notes 18, 19, 23. 

GARANDIA or GARANTIA. A warratity.** 

GARANTE. In Spanish law, a guarantor or sure¬ 
ty, although the more common term is “fiador.”*^ 

GARANTL An Italian word meaning ^‘guaran- 
iors/'** 

Wlggerhaus, 13 N.B. 648, 650, 122 
Ill. 279. 

21 , Black L.D. 

Also called f^numing the gantlet” 
Black L.D. 

22 , Black L.D, 

Phrases 

(1) “Gaol doll veryas moaning, in 
criminal law, the delivery or clearing 
of a gaol of th<t priKonora confined 
therein by trying thorn; also, in pop¬ 
ular apofch, the clearing of a gaol 
by the escape of the prlsonora— 
Black L.D. 

(2) ‘'aaol liberties" and "gaol lim¬ 
its," as meaning a district around a 
gaol, defined l>y limits, within which 
prisoners arc allowed to go at large 
on giving security to return; consid¬ 
ered a part of the gaol,—Black LD. 

23, Black L.D. 

24, Century D. 

2 EL U.S.—Handley Page, Limited, v. 
Leech Aircraft, D.C.N.Y., 35 F.Supp. 
856, 860. 

26. Black L.D. 

27. Escriche Dlccionario. 

26, R.I.—Di Fonzo v. Notarianni, 200 
A. 774, 776, 61 R.Z. 287. 


[ Id. Black L.D. 

17. U.S.—The Brand, D,C.Or., 29 P. 
2d 792. 

18. U.S.—Lanzetta v. State of New 
Jersey, 59 S.Ct 618, 620, 306 U.S. 
451. 83 L.Bd. 888. 

N.J.—State V. Gaynor, 197 A. 360, 
362, 119 N.J.Law 682. 

N.Y.—DeHoyos v. Thornton, 18 N.Y, 
S,2d 121, 123, 259 App.Div. 1. 
Held to include 

(1) Men associated as habitual 
gamblers.—Commonwealth v. Leh¬ 
man, 164 A. 526, 530, 309 Pa. 486. 

(2) Persons who possessed in their 
secluded rendezvous a varied assort¬ 
ment of lethal weapons nearly all 
loaded, some of which had been sto¬ 
len, consisting of revolvers, rifles, 
shotgun, gas riot gun, gas container 
and projectiles, pocket grenade, gas 
cartridge, electric blast cap, and a 
bottle of teargas crystals, and who 
had been convicted of crime.—Stale 
V. Gaynor, 197 A- 360, 362, 119 N.J. 
Law 582. 

19. N.J.—State V. Ross, 188 A. 732, 
15 N.J.Misc, 114. 

20 . Ill.—Sangamon Coal Min. Co. v. 
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QAItANTiA- 

GARANTIA. In Spanish law, the contract of guar¬ 
anty or suretyship; also the act of guaranteeing 
and the subject of guaranty.29 

GASANTIE. In Franeh law, the word correspond¬ 
ing to warranty or covenant for title in English 
law.3^ 

GABATHINX. In old Lombardic law, a gift, a 
free or absolute gift, a gift of the whole of a 
thing.3^ 

GABAXJNTOB. Law French, in old English law, 
a warrantor of land, a vouchee, one bound by a 
warranty to defend the title and seizin of his 
alienee, or, on default thereof, and on eviction of 
the tenant, to give him other lands of equal value.^2 

GARBA. In old English law, a bundle or sheaf.^^ 

GARBAGE. Refuse organic matter in general,^^ 
more specifically, offal; the refuse animal and veg- 
table matter from a kitchen, market, or store ;35 the 
entrails of an animal or fish, refuse parts of fiesh, 
the bowels of an animal, that which is purged or 
cleansed away,®® but the term does not necessarily 


^GARCIONES 

imply the presence of such organic matter,®*^ and in 
its broadest sense, it is sometimes loosely used as 
meaning anything worthless or filthy, refuse, any 
worthless, offensive matter; waste material from a 
house, market or store, consisting of offal mixed 
with other refuse, as ashes, pai>er, tin cans, etc.®® 

It is not the equivalent of ^^y-product” see 12 C.J. 
S. p 873 note 65. 

Municipal regulation of the removal of ashes, gar¬ 
bage, refuse and filth is treated in the C-J.S. title 
Municipal Corporations § 265, also 43 C.J. p 320 
note 80-p 321 note 89, p 377 note 46-p 379 note 79. 
For references to -other specific uses see 27 C.J. p 
1107 note 24. 

Phrases employing the word are set out in the 
note.® 9 

GARBALES DEOIMAS. In Scotch law, tithes of 
com, grain.^® 

GARBLE. In English statutes, to sort or cull out 
the good from the bad in spices, drugs, etc.^i 

GARCIONES. Servants who follow a camp.^® 


29. Bscriche Diccionario. 

See also Pianza 36 C.J.S. p 736 notes 
64, 65. 

30. Black L.D. 

In the case of a sale this garantie 
extends to two tilings: First, peace¬ 
ful possession of the thing sold; and 
second, absence of undisclosed de¬ 
fects, ‘"defauts caches.”—^Black L.D. 

31. Black Li.D. 

32. Black L.D. 

33. Black L.D. 

'‘Blada in garbis"—corn or grain 
in sheaves.—Black Li.D. 

^'Oarba sagittamm”—a sheaf of ar¬ 
rows, containing twenty-four; also 
called “schaffa sagittaruno-”—^Black 
L..D. 

34t Ill.—^Avery v. City of Chicago, 

178 N.B. 351, 354, 345 Ill. 640. 

Mo.—City of St. Ltouis v. Robinson, 
37 S.W. 110, 113, 135 Mo. 460. 

27 C.J. p 1107 note 27. 

Similarly expressed 
“All refuse matter, animal or veg¬ 
etable.”—Her V. Ross, 90 N.W. 869, 
870, 64 Neb. 710, 97 Am.S.R. 676, 67 
L.R.A. 895. 

35- D.C.—^Dupont V. District of Co¬ 
lumbia, 20 App.D.C. 477, 486. 488. 
III.—^Avery v. City of Chicago, 178 
N.E. 351, 354, 345 Ill. 640. 

Mo.—City of St. Louis v. Robinson, 
37 S.W. 110, 113, 135 Mo. 460. 

N.J.—Stern Holding Co. v. O’Connor, 
2 A.2d 330, 331, 121 N.J.Law 282. 

27 C.J. p 1107 note 26. 


Held to Include 

Every refuse accumulation of ani¬ 
mal, fruit, or vegetable matter, liquid 
or otherwise, that attends prepara¬ 
tion, use, cooking, dealing in or stor¬ 
ing of meat, fish, fowl, fruit, or vege¬ 
tables.—Grand Rapids v. De Vries, 
82 N.W. 269, 270, 123 Mich. 570. 
Hdd not to constitute "garbage” 
Food products left from tables at 
restaurants purchased and destined 
to bemused for hog food. 

Ind.—Jansen Farms v. City of In¬ 
dianapolis, 171 N.E. 199, 201, 202 
Ind. 138, 72 A.L.R. 614. 

Okl.—City of Tulsa v. Bishop’s Res¬ 
taurant No. 4, 66 P.2d 436, 438, 179 
Okl. 290—^Bishop v. City of Tulsa, 
209 P. 228, 230, 21 Okl.Cr. 467, 27 
A.L.R. 1008. 

36. Ill.—^Avery v. City of Chicago, 
178 N.E. 351, 354, 345 111. 640. 

Kan.—^In re Lowe, 39 F. 710, 712, 64 
Kan. 767, 27 L.R.A. 646. 

N.J.—Stern Holding Co. v. O’Connor, 
2 A.2d 830, 331, 121 N.J.Law 282. 
Originally, the entrails of fowls, 
and afterward of any ajaimal,—St. 
Louis V. Robinson, 37 S.W. 110, 113, 
135 Mo. 460. 

37. Md.—Joyce v. Flanigan, 74 A. 
818, 824, 111 Md. 481. 

38. Ill.—^Avery v. City of Chicago, 
178 N.B. 361, 354, 345 Ill. 640. 

N.J.—Stern Holding Co. v. O’Connor, 
2 A2d 330, 331, 121 N.J.Law 282. 

1 27 C.J. p 1107 note 26. 
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39. Phrases construed 

(1) “Garbage disposal,” as not in¬ 
cluding removal and disposition of 
“dead animals.”—^Avery v. City of 
Chicago, 178 N.B. 361, 354, 346 Ill, 
640. 

(2) “Garbage incinerating plant” as 
distinguished from “garbage reduc¬ 
tion plant.”—Stoll V. Mayor and City 
Council of Baltimore, 162 A. 267, 270, 
163 Md. 282. 

(3) “Garbage reduction plant,” as 
not including wharves used as a 
dumping place for city garbage des¬ 
tined to be spread over surrounding 
land as fertilizer.—City of Baltimore 
V. Coghlan, 116 A. 43, 46, 139 Md. 
210 . 

(4) “Garbage tankage,” defined as 
a dry powder, the result of the boil¬ 
ing. drying, and pressing of street 
garbage.—^The Wm. J. Quillan, N.T., 
180 F. 681. 103 C.C.A. 647. 

(6) “Trash and garbage of all 
kinds.”—City of Tuscaloosa v. Fitts, 
96 So. 771, 772, 209 Ala. 635. 

40. Black L.D. 

41. Black L.D. 

Oarbler of spices 

An ancient officer in the city of 
London, who might enter into any 
shop, warehouse, etc., to view and 
search drugs and spices, and garble 
and make clean the same, or see that 
it be done.—Black L.D. 

42. Biack LuD. 
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G-AROIO STOLJ5. Groom of the stole.^3 

GARB or GARDE. Law French, wardship, care, 
custody; also the ward of a city.^^ 

GARDEIN. A keeper or guardian.'*^ 

GARDEN. A piece of ground appropriated to the 
cultivation of herbs or plants, fruits or flowers, 
usually a small plot of ground near a dwelling house 
and used in connection therewith.^® 

The term has been compared with, or distin¬ 
guished from, “curtilage” see 25 C.J.S. p 67 note 24, 
^'field” see 36 C.J.S. p 747 note 82, and “pleasure- 
ground.”^'^ 

Garden seeds. In common speech seeds used ei¬ 
ther for planting or sowing in the gardens adjacent 
to dwelling houses, small spaces of land, and in the 
large spaces of land called market gardens, lying 
about cities or other large places of numerous and 
condensed population; those seeds from which are 
raised, in the growing season of the year, the veg¬ 
etable products, which, before complete maturity, 
are used upon the tables as part of the customary 
food of mankind, in distinction from those seeds 
v/hich, sowed or planted on a broader scale in the 
fields, produce the vegetables which arc stored for 
winter use as food;^^ either seeds intended for use 


in the garden or the class of articles known com¬ 
mercially as “garden seeds.”^^ 

Other phrases employing the word are set out 
in the note.^O 

GARDENER. One who makes and tends to a gar- 
dcn.51 

GARDER AVEO LUl. Literally, “To keep with 
him.” An expression which has been held to ex¬ 
press the idea of board and lodging.52 

GARDIA. Law French, custody, wardship.53 

GARDIANUS. In old English law, a guardian, de¬ 
fender, or protector; in feudal law, gardio, a war- 
den.5^ ^ 

GARDINUM. In old English law, a garden.^® 

GARENE. Law French, a warren, a privileged 
place for keeping animals.®® 

GARNESTXJRA. In old English law, victuals, arnis, 
and other implements of war necessary for the dv- 
fensc of a town or castle.® 7 

GARNETT. To open and card woolen yarn waste, 
shoddy, etc., on a Garnett machine.®® 

GARNISH. See Garnishment § 1. 


43. Black L.D. 

44. Black Li.D. 

45. Black Li.D. 

46. N.Y.—People v. Greenburgh, 67 
N.Y. 649, 550. 

Similar definitions 

(1) A piece of ground appropriated 
to the cultivation of herbs, small 
fruits, or vegetables.—Hubei v. Mc- 
Adon, 180 N.W. 994, 995, 190 Iowa 
677. 

(2) A piece of ground inclosed and 
cultivated for herbs or fruits for 
food, or laid out for pleasure.—Coop¬ 
er V. Pearse, [1896] 1 Q.B. 562, 566. 

47. Bng.—Stevens v. National Tel. 
Co., Ltd., [1914] 1 Ir. 9, 12. 

48. U.S.—Ferry v. Livingston, Mich., 
6 S.Ct. 175, 177, 115 U.S. 542, 29 
L.Bd. 489. 

Similarly expressed 

Seeds for kitchen gardens.—^Ross & 
Co. V. U. S., 9 CtCust.App. 336. 
Held included 

Beans and sugar beet seeds.—Fer¬ 
ry V. Livingston, Mich., $ S.Ct. 176, 
177, 116 U.S. 642, 29 L.Eld. 489. 
xeid not included 

Orchard seeds, fruit seeds, nut 
seeds, agricultural seeds, grass seeds, 
berry seeds, or flower seeds.—Ross & 
Co. V. U. S., 9 Ct.CustApp. 235. 

49. U.S.—Clay v. Magone, CC.N.Y., 
40 F. 230, 232. 


50. Phrases construed 

(1) “Garden, orchard, or ornamen¬ 
tal ground."—Hubei v. McAdon, 180 
N.W. 994, 995, 190 Iowa 677. 

(2) “Gardens . , . cultivated," 

as not including a garden not culti¬ 
vated.—People V. Greenburgh, 57 N.Y. 
549, 550. 

(3) “Garden square," marked on a 
square In a town plat, does not nec¬ 
essarily imply a dedication of it to 
the public.—Pella v. Scholte, 24 Iowa 
283, 288, 95 Am.D. 729. 

(4) “Garden tools." defined as in¬ 
struments or devices, movable in 
character and operated by hand, or 
possibly by other motive power, in 
the performance of work or In doing 
work in the garden or on the farm, 
and compared with “uten.sils."—Mur¬ 
phy V. Continental Ins. Co., 157 N.W. 
865, 857, 178 Iowa 375, L.R.A.1917B 
934. 

(5) "One ‘cultivating a garden,‘" 
as not engaged in agriculture.—Si¬ 
mons V. Lowell, 7 Hei.sk., Tenn., 510, 
515. 

51. Webster New Int.D. 

Phrase construed 

“Market gardener."—^Ex parte 

Hammond, 9 Jur. 358. 

52. Que.—LOvesque v. Garon, 10 Que. 
Super. 514, 519. 

53. Black L.D. 


54. Black L.B. 

“Gardiauus eooleslee*’—a church¬ 
warden.—Black L.D. 

“Gardiauus qniuque portuum"— 
warden of the Cinque Ports.—Black 
L.U 

55- Bla<ik L.B. 

56. Blac:k T..D. 

57. BUuk L.D. 

58. Century D, 

Phrases construed 

<1) “Garnett maehlne," defined a« 
a machine, which tears and rnvel.s 
out the twist in thread, thus reducing 
it back to the original purified wool, 
by reason of taking out the twist 
which is originally given to the wool 
to make it yarn or thread.—Standard 
Varnish Works v. C. S., N.Y., 59 F. 
456, 458, 8 C.C.A. 178. 

(2) “Garnetted oUppings," as mean¬ 
ing clippings of cloth left after the 
manufacturers have cut from the 
bolts or rolls the patterns out of 
which articles of clothing are to be 
made, which are then gathered to¬ 
gether and placed in a machine which 
shreds the material.—Commonwealth 
V. National Mattress Co., 170 N.E. 63, 
270 Mass. 238. 

<3) “Garnetted waste," as meaning 
the product of the Garnett machine, 
—Standard Varnish Works v. U. S., 
supra. 
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GARNISHMENT 

This Title includes subjection of property of defendants in civil actions, in possession of third per¬ 
sons, or of debts owing to such defendants, to payment of judgments recovered against them therein, by 
process of garnishment, trustee process, factorizing, etc.; nature and scope of the remedy in general; in 
what cases and to and against whom it is allowed, who may be charged as garnishees, trustees, factors, 
etc., and what property or credits may be reached; grounds of garnishment and jurisdiction over and 
proceedings to obtain garnishments; issuance, requisites, and validity of writs or summonses or notices 
of garnishment, trustee process, etc., and amendment thereof; service of writs, summonses, etc., and re¬ 
turn thereof, and lien acquired by garnishment; quashing, vacating, or setting aside writs, etc., and dis¬ 
solution thereof or discharge therefrom on giving security; claims of third persons to subject-matter 
of garnishment, interventions, and trials of such claims; liabilities of garnishees, trustees, etc.; proceed¬ 
ings to determine such liabilities, judgment therein, and enforcement of judgments; application of pro¬ 
ceeds; liabilities on and enforcement of securities given to obtain, dissolve, discharge, etc., garnish¬ 
ments; and liabilities of persons other than ofl&cers for wrongful procuring, issuance, service, etc., of 
garnishments. 


Matters not In this Title, treated elsewhere In this work, see Deseriptive^Word Index 


Analysis 

I. DEFINITIONS, NATDBE, AND PURPOSE, §§ 1-3 

n. CHARACTER OP PRINCIPAL PROCEEDINOS, PROCESS, OR CLAIMS; GROUNDS, §§ 4-18 
in. RIGHT TO DSrVOKE GARNISHMENT, §§ 19-22 

IV. AGAINST WHAT DEFENDANTS GARNISHMENT MAY BE HAD, §§ 23-24 

V. WHO MAY BE MADE GARNISHEE, §§ 25-68 

A. In General, §§ 25-31 

B. Particular Persons as Garnishees, §§ 32-68 

VI. PROPERTY AND CLAIMS SUBJECT TO GARNISHMENT, §§ 69-118 

A. In General, §§ 69-70 

B. Ownership and Title, §§ 71-85 

C. Status op Interest or Claim, §§ 86-96 

D. Kinds op Property, §§ 97-118 

Vn. PROCEEDINGS TO PROCURE, §§ 119-148 

A. Form and Essentials in General and Conditions Precedent, §§ 119-120 

B. Jurisdiction, §§ 121-132 

C. Venue, §§ 133-136 

D. Parties, §§ 137-139 

E. Petition or Apbtdavit, §§ 140-144 

F. Bond or Security, §§ 145-148 

vm. WRIT OR SUMMONS AND NOTICE, SERVICE, AND RETURN, §§ 149-171 

A. Writ, Summons, or Notice to Garnishee, §§ 149-160 

B. Summons or Notice to Dependant, §§ 161-170 

C. Appearance by Garnishee, § 171 

IX. LIABILITY OF GARNISHEE AND LIEN OF GARNISHMENT, §§ 172-190 

X. PROCEEDINGS TO SUPPORT OR ENFORCE, §§ 191-264 
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XI. QUASHAL, DISMISSAL, DISSOLUTION, OR DISCHARGE, §§ 265-275 

xn. OLAms OP third persons, §§ 270-292 

xm. OPERATION AND EFPEOT OP JUDGMENT AND PAYMENT, §§ 293-297 
XIV. LIABILITIES ON BONDS AND UNDERTAKINGS, §§ 298-309 
XV. WRONGFUL GARNISHMENT, §§ 310-313 

Sub-Analysis 

L DEFINITIONS, NATURE, AND PURPOSE—p 199 

i, § 1. Definitions and origin—199 

2. Nature and purpose—^p 202 

3. Validity, construction, and operation of garnishment statutes generally—p 208 

n. CHARACTER OF PRINCIPAL PROCEEDINGS, PROCESS, OR CLAIMS; GROUNDS—p 211 

§ 4. In general—p 211 

5. Actions or suits—p 212 

6. - In personam or in rem—^p 213 

7. - Ex contractu—p 213 

8. - Ex delicto; penalties—^p 214 

9^ - Liquidated or unliquidated demands—^p 215 

10, - Suits in equity; equitable garnishment—^p 215 

•11. Attachments—p 216 

12. Judgments and decrees—^p 216 

13. Status of claim or proceeding in general—p 219 

14. Maturity of claim—p 219 

15. Stage of proceedings at which garnishment may issue —p 220 

16. - Garnishment on judgment—^p 220 

17. - Garnishment in aid of attachment—p 222 

18. Recourse to, and exclusiveness of, other remedies; secured claims—223 

m. RIGHT TO INVOKE GARNISHMENT—p 224 

19. In general—p 224 

20. Persons or parties entitled—p 224 

21. - Persons claiming through original creditor or claimant—p 225 

22. Estoppel, release, or other loss of right—p 226 

IV. AGAINST WHAT DEFENDANTS GARNISHMENT MAY BE HAD—p 226 

§ 23. In general—p 226 
24. Nonresidents—p 226 

V. WHO MAY BE MADE GARNISHEE—p 226 
Al. In General— p 226 

§ 25, General rules—p 226 

26. Liability to action as test—^p 227 

27. Character of obligation or possession necessary to charge garnishee—^p 228 

28. - Right of possession; constructive possession—p 229 

29. - Possession for particular purpose—^p 229 

30- - Manner of acquiring possession; privity between garnishee and defend¬ 

ant—^p 229 

Klnowledge of ownership or character of possession—p 231 
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V. WHO MAT BE MADE OAENISHEE—Continued 

B. Particular Persons as Garnishees—231 

§ 32. Parties to principal action and privies—^p 231 

33. - Plaintiff, coplaintiff, and privies—^p 231 

34. - Defendant, codefendant, and privies—^p 232 

35. Persons under disability—^p 233 

36. Nonresidents—p 234 

37. Corporations—p 234 

38. -Foreign corporations—^p 235 

39. Public corporations, agencies, and officers—^p 235 

40. -Officers and agents—^p 240 

41. - In equity—242 

42. -Objections and waiver—^p 242 

43. Sovereignties—^p 244 

44. Persons holding as agents o‘f law; property in custodia legis—^p 244 

45. - Clerks of court; deposits in court—^p 248 

46. -Justices of the peace—^p 250 

47. -Attorneys at law—^p 250 

48. -Commissioners, masters, and registers—p 250 

49. — Trustees appointed by or under control of court—^p 251 

50. -Trustees in bankruptcy—^p 251 

51. - Sheriff and similar officers—^p 252 

52. -Executors and administrators—^p 253 

53. - Guardians—^p 255 

54. - In equity—^p 255 

55. -Objections and waiver—^p 255 

56. Agents and employees of principal defendant—^p 256 

57. -Of corporations—^p 257 

58. -Attorney at law—^p 257 

59. Bailees and depositaries in general—^p 257 

60. Carriers—^p 258 

61. - Protection of carrier from loss—^p 259 

62. Banks and trust companies—^p 260 

63. Safety depositaries—^p 260 

64. Lienors, mortgagees, and pledgees—p 261 

65. -Necessity of possession by garnishee—^p 263 

66. -Objections and waiver—^p 264 

67. Lessees—p 264 

68. Trustees and assignees—^p 264 

VI, PROPERTY AND CLAIMS SUBJECT TO GARNISHMENT—p 265 

A. In General— p 265 

§ 69. Property subject to direct levy—p 265 
70. Right of action or privity of cpntract between defendant and garnishee as test 
—p 265 

B. Ownership and Title— ^p 267 

§ 71. In general—p 267 

72. Individual or corporation property—^p 268 

73. Joint or several ownership—^p 269 

74. -Objections and waiver—^p 270 

. 75. Equitable interests or demands—^p 270 

75. - Property held in trust, for defendant—^p 271 

77. Transfer or assignment prior to garnishment—^p 27 
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VI. PROPERTY AND CLAIMS SUBJECT TO OARNISHMENT—Continued 

B. Ownership and Title—C ontinued 

§ 78. Minor’s wages—281 

79. Property of married woman—p 281 

80. Bank deposits—^p 282 

81. Property held in trust by defendant; bare legal title—p 2SS 

82. Property covered by trust created by defendant—p 286 

83. Property covered by trust created by law—^p 287 

84. Property of decedent’s estate—^p 287 

85. Public funds and appropriations; debts due for public works—p 288 

C. Status op Interest or Cdaim—^ p 290 

§ 86. Maturity—^p 290 

87. Contingent liabilities—p 290 

88. - Unperformed contract—^p 294 

89. Liquidated or unliquidated demands—^p 295 

90. - Claims ex contractu—^p 296 

91. - Claims ex delicto—^p 296 

92. Security for claim—^p 298 

93. Pendency of other proceedings concerning property—p 298 

94. Prior judgment concerning property or debt—p 299 

95. Payment or surrender of property prior to service—p 302 

96. - Payment by check, order, or note—p 304 

D. Kinds op PitopERTY—^p 305 

§ 97. In general—^p 305 

98. Real property and rents and proceeds thereof—p 306 

99. Sealed packages—p 307 

100. Obligations not dischargeable by payment of money—p 307 

101. Claims evidenced by bills, notes, or other writings—p 309 

102. - Negotiable claims—p 309 

103. - Protection of rights of parties—p 312 

104. - Objection and waiver—p 312 

105. Evidences of debt; bills, notes, etc.—p 312 

106. Claims under particular contracts or relationships—p 313 

107. - Corporate stock—^p 313 

108. - Dividends and withdrawal value—p s^l5 

109. - Dower, widow’s allowance, and commissions of executor or adminis¬ 

trator—p 315 

110. - Insurance—p 315 

111. - Juror’s fees—^p 320 

112. - Legacies, devises, and distributive shares—p 320 

113. - Life incomes and annuities—p 322 

114. - Pensions and bounties—p 322 

115. - Salaries and wages in general; workmen’s compensation acts—p 323 

116. - Salaries of public officers and employees; workmen’s compensation 

claims—p 325 

117. - Verdicts, judgments, and decrees—p 329 

118. —Miscellaneous claims—^p 330 

Vn. PROCEEDINGS TO PROCURE—p 332 

A. Form and Essentials in General and Conditions Precedent—- p 332 
§ 119. Mode and form of proceeding—^p 332 
120. Conditions precedent—333 
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Vn. PROOEEDINaS TO PROCURE—Continued 

B. Jurisdiction —333 

§ 121. In g*eneral—333 

122. Jurisdiction as to principal action—p 334 

123. Jurisdiction of defendant—^p 335 

124. Jurisdiction of debt or property garnished—^p 337 

125. - Debts owing to nonresident defendants—^p 338 

126. - Stipulated place of payment outside of state—^p 341 

127. - Plaintiff and defendant both nonresidents—^p 341 

128. Jurisdiction of garnishee—^p 342 

129. Objections and waiver—^p 342 

130. -Appearance by defendant in principal action—^p 343 

131. -Appearance by defendant in garnishment proceedings—^p 343 

132. -Objection and waiver by garnishee—^p 343 

C. Venue —p 344 

§ 133. In general—^p 344 

134. Issuance of writ to another county—^p 345 

135. Change of venue—^p 345 

136. Objections and waiver—^p 346 

D. Parties —^p 347 

§ 137. In general—^p 347 

138. Amendments and substitution—p 350 

139. Defects and objections—p 350 

E. Petition or Affidavit —^p 350 

§ 140. In general—^p 350 

141. Form—^p 353 

142. Sufficiency and contents—^p 353 

143. - Necessary recitals—^p 354 

144. Objections and waiver—^p 360 

F. Bond or Security —^p 361 

§ 145. In general—^p 361 

146. Requisites and validity—^p 362 

147. Amendment, and new bond or additional security—364 

148. Objections and waiver—^p 364 

vm. WRIT OR SUMMONS AND NOTICE, SERVICE, AND RETURN—p 365 

A. Writ, Summons, or Notice to Garnishee —^p 365 
§ 149. Necessity and nature—^p 365 

150. Issuance—^p 366 

151. - Simultaneous and successive or alias writs—^p 367 

152. Form and requisites—^p 368 

153. - Objections in general and persons entitled to urge—^p 372 

154. -Waiver of objections—^p 373 

155. - Amendments—^p 373 

156. Service—^p 374 

157. - Waiver of service or of defects therein—p 378 

158. Return—^p 380 

159. - Defects, objections, and waiver—^p 382 

160. -Amendment—^p 383 
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vm. WRIT OR SUMMONS AND NOTICE, SERVICE, AND RETURN—Continued 

B. Summons or Notice to Dependant—384 

§ 161. Notice of garnishment—384 

162. - Necessity and nature—^p 384 

163. - Form and contents—385 

164. -r- Service—p 385 

165. - Defects and objections—^p 386 

166. Process or notice in principal action—^p 386 

167. - Necessity—^p 386 

168. - Form and contents—^p 387 

169. - Service—p 387 

170. - Return and amendment thereof—^p 388 

C. Appearance by Garnishee— p 388 

§ 171. Nature and effect—^p 388 

IX. LIABILITY OF GARNISHEE AND LIEN OF GARNISHMENT—p 389 

172. Operation and effect of garnishment in general—p 389 

173. - Garnishment as constructive assignment—^p 390 

174. - Effect on collateral security—p 390 

^75. Extent and scope of garnishee's liability—p 390 

176. - Limitation by liability to defendant—^p 393 

177. - Limitation by defendant's liability to plaintiff—^p 396 

178. -Limitation by scope of writ—p 396 

179 . -Contractual rights of garnishee—p 397 

180. -Liability for interest—^p 398 

^181. r Lien of garnishment—^p 401 

182. -Transfer of property—^p 405 

,^183. Priorities between garnishment and other liens or claims—p 407 
184. Priorities between garnishments—p 411 
^185. Custody or control of debt or properly—p 412 

186. - Payment of debt or surrender of property to defendant or third person 

—p415 

187. - Possession as against subsequent levies—p 420 

188. - Disposition by lienor or assignee—^p 420 

189. - Change in form or condition of property; disposal under order of court 

—p 420 

190. Effect of pendency of garnishment on other actions or proceedings—p 421 

X. PROCEEDINGS TO SUPPORT OR ENFORCE—p 427 

§ 191. Nature and form in general—^p 427 

192. Discontinuance or failure in principal action—p 428 

193. Remedies in aid of garnishment—^p 429 

194. Proceedings between plaintiff and defendant—^p 430 

195. - Defenses and objections by defendant—p 430 

196. Objections and defenses by garnishee—p 431 

197. - Defenses available against principal defendant generally—p 433 

198. - Defenses between garnishee and plaintiff—p 434 

199. - Invalidity of judgment or proceedings as against defendant—^p 434 

200. - Invalidity or irregularity of proceedings as against garnishee—p 436 

201. -Claim of title or ownership in property—p 437 

202. - Right of retention—p 437 

203. - Set-off or counterclaim—p 439 

204. - Claims of third persons—^p 444 
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OARNISHMENV 


X. PROCEEDINGS TO SUPPORT OR ENTOROE—Continued 

§ 205. - Property not subject to g^amishment—p 444 

206. - Right of defendant to exemption—^p 445 

207. - Pendency of other proceedings—p 446 

208. Answer or disclosure—p 446 

209. -- Duty to answer or disclose in general—^p 447 

210. - Time for answer or disclosure—^p 447 

211. - Who may make—p 449 

212. - Manner of taking and formal requisites in general—^p 450 

213. - Interrogatories—p 451 

214. - Certificates, affidavits and depositions—^p 453 

215. - Taking by commissioners or by levying officer—^p 454 

216. - Oral examination; examination in open court—^p 454 

217. --Agreed statement instead of disclosure—p 455 

218. - Answer of corporation garnishee—^p 455 

219. - Contents and subject matter—^p 456 

220. - Objections and exceptions—p 458 

221. - Amended and supplemental answers—^p 459 

222. - Requiring further disclosure—p 460 

223. - Conclusiveness and effect—^p 461 

224. -Liability of garnishee upon failure to answer or for false or insufficient 

answer—^p 464 

225. Delivery of property or payment of debt to officer or into court—^p 466 

226. Traverse of answer and issues thereon—p 467 

227. Evidence as between plaintiff and garnishee—p 473 

228. - Presumptions and burden of proof—p 473 

229. -Admissibility—^p 476 

230. -Weight and sufficiency—p 477 

231. -Answer or disclosure as evidence—^p 480 

232. Trial of issues between plaintiff and garnishee—^p 480 

233. - Notice—481 

234. -Time for trial—^p 481 

235. - Scope of issues and inquiry—^p 481 

236. - Mode and conduct of trial—^p 483 

237. - Questions for court and jury; directing verdict—^p 484 

238. - Instructions—^p 486 

239. -Verdict and findings—^p 486 

240. - Intervention by defendant or judgment debtor—487 

241. - New trial—^p 488 

242. Judgment as between plaintiff and garnishee in general—^p 488 

243. - Nature and essentials generally—p 488 

244. - Necessity of judgment against principal defendant—^p 491 

245. -Time for rendition—^p 493 

246. —— Contents and recitals of judgment in general—p 493 

247. - Provisions for protection of garnishee—p 495 

248. - Protection of defendant's exemption rights—^p 495 

249. - Conformity to garnishee's liability to defendant—^p 495 

250. -Amount—^p 496 

251. Judgment on answer—497 

252. -Answer setting up matters of defense—^p 500 

253. - Insufficient, evasive, or unsatisfactory answer—p 500 

254. Judgment on failure to answer or default—p 502 

255- - Conditional judgment and scire facias or notice to show cause--p 505 

256. Opening and vacating judgment—506 
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X. PROCEEDINGS TO SUPPORT OR ENPOROE—Continued 

§ 257. Amendment and correction of judgment—512 

258. Arrest of judgment—p 512 

259. Equitable relief against judgment—^p 512 

260. Judgment for defendant against garnishee—^p 513 

261. Enforcement of judgment or order—p 513 

262. - Actions to enforce—^p 520 

263. Distribution of proceeds—^p 521 

264. Costs—^p 521 

XI. QUASHAL, DISMISSAL, DISSOLUTION, OR DISCHARGE—p 530 

§ 265. Quashal, dissolution or discharge—^p 530 

266. - Nature and form of remedy—p 531 

267. - Dismissal or discharge of garnishee before trial—^p 532 

268. - Persons entitled to move—p 532 

269. - Parties* entitled to oppose—^p 534 

270. - Grounds—^p 534 

271. - Subsequent matters as dissolution or ground for dissolution—^p 538 

272. - Motions and proceedings thereon—p 542 

273. - Operation and effect—^p 545 

274. Discharge on security—^p 546 

275. Voluntary dismissal or nonsuit—^p 550 

xn. CLAIMS OF THIRD PERSONS—p 550 

§ 276. In general—^p 550 

277. Intervention by claimant—p 552 

278. Interpleader of claimants—^p 556 

279. - Procedure to interplead—p 559 

280. Effect of intervention or interpleader, and proceedings thereon—p 560 

281. - Effect—p 561 

282. - Scope of inquiry in general—p 561 

283. - Parties to issues—^p 562 

284. - Procedure to determine claim in general—^p 563 

285. - Bond—p 563 

286. - Default; disclaimer; abandonment—^p 563 

287. - Pleading—p 564 

288. - Evidence—p 566 

289. -Trial—p 569 

290. -Judgment and review—p 570 

291. - Costs—^p 572 

292. Dissolution on security by claimant—^p 573 

Xm. OPERATION AND EFFECT OP JUDGMENT AND PAYMENT—p 574 

§ 293. Judgment against garnishee—p 574 

294. Payment or other satisfaction of judgment—582 

295. Judgment for garnishee—p 587 

296. Payment to defendant after judgment—p 587 

297. Payment to plaintiff before judgment—p 587 

XTV. LIABILITIES ON BONDS AND UNDERTAKINGS—p 688 
§ 298. Garnishment bond—p 588 

299. - Grounds of liability—p 588 

300. - Persons entitled to enforce—p 589 

301. -Extent of liability; damages—p 589 

302. - Enforcement by action or counterclaim—59S 
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§ 1 


XIV. LIABILITIES ON BONDS AND UNDERTAKINGS—Continued 
§ 303. Dissolution bond—596 

304. - Existence and amount of liability—597 

305. - Release or discharge of sureties—^p 600 

306. — Summary remedies—^p 601 

307. -Actions—^p 603 
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312. Recovery of damages in main action or garnishment proceeding—^p 611 

313. Damages—^p 612 


I. DEFINITIONS, NATURE, AND PURPOSE 


§ 1. Definitions and Origin 

a. Definitions 

b. Origin 

a. Definitions 

Garnishment is a proceeding whereby the plaintiff 
seeks to subject to^his olaim property of the defendant 
in the hands of a third person or money owed by such 


third person to defendant. Such third person is called 
the '^garnishee.'’ 

The word “garnishment" denotes a proceeding 
whereby plaintiff seeks to subject to his claim prop¬ 
erty of defendant in the hands of a third person or 
money owed by such person to defendant.^ In some 
few jurisdictions the proceeding is called “trustee 


1. Ark.—First Nat. Sank v. Rhode 
Island Ins. Co.. At ’S,W.2d 636, 184' 
Ark. 812. 

'Cal.—Steineck v. KaasrBaruch Co., 
288 P. 1104, 10« 'Cal.App. 228. 

Del.—Tressler v. liUnt, 168 A. 709,. 
6 W.W.Harr. 78. 

' Mo.—^Nacy v. I»e Pagre, 111 S,W,2d 
25, 341 Mo. 1039, 114 A.L.R. 259. 
]Sr.Y.—Coller v. Sheffield Farms Oo„ 
223 N.Y.S. 305, 129 Mlsc. 600. 

Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker, Clv.App., 79 S.W.2d 842, 

28 C.J. p 15 note 3. 

Garnishment distinguished from: 
Attachment see Attachment 5 1. 
Execution see Executions 9 1. 
Other deflnltioiLS 

(1) **The process by which money 
and goods due a Judgment or attach¬ 
ment debtor by third persons are at¬ 
tached.**—First Nat. Bank v. Ellison, 
99 So. 573, 135 Miss. 42. 

(2) ‘*An attachment of the proper¬ 
ty, goods, chattels, credits, and ef¬ 
fects belonging to the defendant or 
judgment debtor, as the case may be, 
in the hands of a third person.*'— 
Berry-Beall Dry Goods Co. v. Adams, 
211 P. 79. 87 Dkl. 291. 

(3) "An Attachment, by means of 
which moi»ey or property o£ a debtor. 
In the hands of third parties, which 
cannot be levied upon, may be sub¬ 
jected to thie payment of the credi¬ 
tor’s claim.’* 

Del.—Natloasa Bank of Wilmington 


& Brandywine v. Furtick, 42 A. 479, | 
16 Del. 35, 52, 69 Am.S.R. 99, 441 
L.R.A. 116. I 

Mich.—Posselius v. First Nat. Bank, 
251 N.W. 429, 430, 264 Mich. 687, 
90 A.L.R. 342, certiorari denied 64 
S.Ct 631, 292 U.S. 627, 78 L.Ed. 
1481. 

N.Y.—Commercial Credit Corporation 
V. Young, 16 N.Y.S.2d 324, 326, 268 
App.Div. 323, 

(4) "The attachment of a credit or 
credits.**—Olsen v. National Grocery 
Co„ Wash,, 130 P.2d 78, 80—Gilmore 
v. Thwing, 9 P.2d 775, 776, 167 Wash. 
467. 

(5) "An equitable attachment of 
the debt or assets of the principal 
defendant In the hands of a third 
person,**—J. T. Sinclair Co. v. I. T. 
Becker Coal Co., 249 N.W. 13, 14, 263 
Mich. 617—Bethel v. Judge of Su¬ 
perior Court 24 N.W. 112, 113, 57 
Mich. 379. 

(6) "A means of obtaining satis¬ 
faction of a judgment by reaching 
credits due to a losing defendant in 
the main suit”—^State ex rel, Ken¬ 
nedy V. Harris, 69 S.W.2d 307, 310, 
228 Mo.App. 469. 

(7) "A possessory action . . . 

giving the creditor the right to reach 
property in the possession of the 
garnishee.”—Farmers Trust & Sav¬ 
ings Bank v. Bannworth, 289 N.W. 
423, 425, 67 S.D. 96. 
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(8) Other similar definitions. 

Ala—Simpson Coal & Transfer Co. 

V. Hood, 110 So. 149, 216 Ala 175. 
Ark.—Standard Lumber Co. v. Henry, 
74 S.W.2d 226, 189 Ark. 513. 

Mo.—State ex rel. Auchincloss, Park¬ 
er & Redpath v. Harris, 169 S.W.2d 
799. 

Or.—^Blessing v. Ocean Accident & 
Guarantee Corporation, 64 P.2d 300, 
162 Or. 632. 

28 C.J. p 15 note 3 [a]. 

Garnishment as warning or notice 

(1) The word "garnishment** has 
been defined "to be: ‘A warning to 
any one for his appearance, in a cause 
in which he is not a party, for the 
information of the court and explain¬ 
ing a cause.’ ... In other words, 
It is a notice to the party in actual 
possession of the goods or choses in 
action of a debtor that an attachment 
has been issued against the debtor, 
and that the debtor’s property, in the 
hands of the party receiving the no¬ 
tice, is to be held subject to the at¬ 
tachment”—Mathews v. Smith, 12 N. 
W. 821. 826, 13 Neb. 178. 

(2) Garnishment "is a judicial 
warning to the garnishee not to pay 
or restore property to the defendant, 
and, if he does, he may subject him¬ 
self to judgment”—Watson v. Gold¬ 
stein, 222 N.W. 609, 611, 176 Minn. 
18. 

£l proceeding to compel installmeiLt 
payments by the Judgmezit debtor to 
, the judgment creditor Is not a gar- 



§ 1 

process, ”2 or it is designated by the statute or usage 
as “factorizing process,”^ ‘‘attachment execution,”^ 
“attachment sur judgment,*'5 or, where defendant is 
a nonresident, “foreign attachment,”® Elsewhere 
the term “garnishment” is used^ as it is in this Ti¬ 
tle. 

The term ^'garnisher"^ or ^^garnishor** is some¬ 
times used to designate the plaintiff at whose suit 
the writ of garnishment is issued.® 

The garnishee is the person in whose hands the 
property or effects of the principal defendant are at¬ 
tached.® He is so called because he has had warn¬ 
ing or notice of the attachment,^® the word “gar¬ 
nishee,” as will appear, being derived from the 
Norman French “garnir,” meaning to warn. A 
garnishee is regarded as an innocent person owing 
money to, or having in his possession property of, 
defendant, without fault or blame,and with re¬ 
spect to the res he is regarded as a mere stakehold¬ 
er, see infra § 185. 

Trustee; factor. In those jurisdictions where 
garnishment is called “trustee process” or “factoriz- 
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ing process,” the garnishee is called “trustee”!® or 
“factor”!® respectively. 

Plaintiff. The word “plaintiff,” as used in a gar¬ 
nishment statute, means the party moving in the 
garnishment proceeding.!^ 

Defendant. The defendant, properly so called, is 
the party whose property or effects in the hands 
of the third person, the garnishee, are sought to be 
reached, and not such third person or garnishee.!® 
The garnishee is not technically a “defendant,”!® 
except in those jurisdictions where garnishment is 
considered to be a new action.!*^ 

Party to action. Subject to the same exception 
noted above concerning the meaning of the word 
“defendant,” the garnishee is not technically a party 
to the action.!® 

Judgment debtor. It has been held that technical¬ 
ly a garnishee against whom a judgment has been 
rendered is not a judgment debtor within a statute 
dealing with judgment debtors generally.!® 

Etymology of terms. The terms “garnishment,” 
“garnisher,” and “garnishee” arc derived from the 
Norman French “garnir,” meaning to warn.®® 
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nishment proceedingr-—re Brecher, 
D.C,N,T., 19 P.Supp. 283. 

2. Mich.—Posselius v. First Nat 
Bank, 261 N.W. 429, 264 Mich. 687, 
90 A.Li.R. 342, certiorari denied 64 
S.Ct 631, 292 U.S. 627, 78 L.Bd. 
1481. 

Vt.—Grant v. Goodrich, 199 A. 246, 
109 Vt. 462. 

28 C.J. p 15 note 4. 

This is the term generally em¬ 
ployed in the northeastern states to 
designate the proceeding.—Cross v. 
Brown, 33 A. 147, 19 11.1. 220, affirmed 
20 S.Ct. 131, 175 U.S. 396, 44 L.Ed. 
211 . 

3. Mich.—Posselius v. First Nat. 
Bank, 261 N.W. 429, 264 Mich. 687, 
90 A.L.R. 342, certiorari denied 64 
S.Ct 631, 292 U.S. 627, 78 L.Ed. 
1481. 

II.I.—Cross V. Brown, 33 A. 147, 19 
R.L 220, affirmed 20 S.Ct 131, 175 
U.S. 396, 44 L..Ed. 211. 

28 C.J. p 16 note 6. 

4. Pa.—Goldstein, for Use of Am- 
brldge Savings & Trust Co., now 
for Use of Goldstein, v. Penny, 196 
A. 27, 328 Pa. 78—Collins v. O'Don¬ 
nell, 191 A. 22, 326 Pa 366—Wil¬ 
liams V. RIcca 1S7 A. 722, 324 Pa 
33—Sniderman v. Nerone, 7 A.2d 
496, 186 PaSuper. 381. 

28 C.J. p 16 note 6. 
l^rpose of attachment execution see 
infra § 2 h. 

5. Pa—^Mamlln v. Tener, 23 A.2d 90, 
146 PaSuper. 693. 

6b Pa—Williams v. RIcca, 187 A. 


722, 324 Pa. 33—David E. Kennedy. 
Inc., V. Schleindl, 137 A. 816, 290 
Pa. 38—Marano v. Granata 30 A.2d 
243, 151 PaSuper. 454—Sniderman 
V. Nerone, 7 A.2d 496, 136 Pa 
Super. 381—Kohl v. Lyons, 189 A. 
498, 125 Pa.Super. 347—^Nazareth 
Cement Co. v. Union Indemnity Co., 
177 A. 64, 116 PaSuper. 606—Morl- 
nelli V. H. P. Garin Co., 100 PaSu¬ 
per. 610—Falk Co. v. American Ry. 
Express Co., 79 PaSuper, 99. 

28 C.J. p 16 note 8. 

Foreign attachment other than as 
garnishment see Attachment § 1. 
Purpose of foreign attachment see 
infra $ 2 b. 

Classes of foreign attiM^hment 

As respects .foreign attachment, the 
statute in some jurisdictions makes a 
distinction between those issued 
against persons or partnerships, and 
those issued against corporations.— 
Morinelli v. H. P. Garin Co., 100 Pa 
Super. 510. 

7. Neb.—Mathews v. Smith, 12 N.W. 

821, 13 Neb. 178. 

28 C.J. p 16 note 7, 

8;. U.S.—^North Chicago Rolling-Mill 
Co. v. St. Louis Ore & Steel Co., 
Ill., 14 S.Ct. 710, 162 U.S. 696, 
38 L.Ed. 665. 

28 C.J. p 16 note 12. 

9. N.J.—^Edwards v. Stein, 119 A. 
604, 94 N.J.Ea. 251. 

28 C.J. p 16 note 14. 

10. N.J.—Edwards v. Stein, 119 A. 
604, 94 N.J.BQ. 261. 

11. Minn.—^Midland Loan Finance 
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Co. V. Kisor, 287 N.W. 869, 206 
Minn. 134. 

12. R.I.—Ellbt'y V. Cunningham, 168 
A. 816, 54 R.L 4—Cross v. Brown, 
33 A. 147, 19 R.I. 220. affirmed 20 
S.Ct. 131, 175 U.S. 396, 44 L.Ed. 
211 , 

28 C.J. p 16 note 16. 

13. R.I.—Cross V. Brown, supra 
28 C.J. p 16 note 17. 

14. Mich.-Esler v. Adsit. 66 N.W. 
485, 108 Mich. 643. 

15. Md,—Robertson v. Beall, 10 Md. 
125. 

28 C.J. p 16 note 19. 
le. Pa—Riddle v, Girard Nat Bank, 
41 Leg.Int. 15, 17 Phlla 180, af- 
flrmed 109 Pa 349. 16 Wkly.N.C. 
397, 42 Leg.Int 366. 

28 C.J. p 16 note 20. 

17. Ala.—Cross v. Spillman, 9 So. 
362, 93 Ala 170. 

28 C.J. p 16 note 21. 

Garnishment as action see infra S 2. 

18. Ohio.—Sccor v. Witter, 39 Ohio 
St 218. 

28 C.J. p 16 note 23. 

Parties to garnishment see infra §S 
137-139. 

19. in.— nunoia Cent R. Co. v. 
Weaver, 54 Ill. 319. 

28 O.J. p 16 note 25. 

9a Ga—Bugg V. Consolidated Gro¬ 
cery Co., 118 S.E. 56, 155 Oa 550, 
reversing Consolidated Grocery Co. 
V. Bugg, 113 S.E. 60, 28 OaApp. 
809, opinion conformed to 118 S.B. 
704, 80 OaApp. 642. 
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Equildble garnishment^ as appears infra § 10, is 
the name sometimes given to a suit in equity having 
somewhat the same purpose as garnishment; but 
the proceeding is really in the nature of a creditor’s 
suit. 


b. Origin 

Garnishment is generally considered to be a purely 
statutory proceeding unknown to the common law. 

Garnishment is essentially a statutory remedy. 

It was established by statute in the United States 


N.Y.—Coller v. Sheffield Farms Co., 
223 N.Y.S. 306, 129 Misc. 600. 

28 C.J. P 16 note 26. 

21. U.S.—^Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
Idaho, 61 S.Ct. 613, 312 U.S. 183, 
85 L.Bd. 725, reversing, C.C.A., Lin¬ 
coln Mine Operating Co. v. Huron 
Holding Corporation, 111 P.2d 438, 
reversing, D.C., 27 P.Supp. 720, cer¬ 
tiorari granted Huron Holding Cor¬ 
poration V. Lincoln Mine Operating 
Co., 61 S.Ct. 28, 311 U.S. 62B, 86 L. 
Ed. 397, rehearing denied 61 S.Ct. 
840, 313 U.S. 698, 86 L.Bd. 1650— 
Baumgarden v. Reconstruction Fi¬ 
nance Corporation, C.C.A.I11., 131 P. 
2d 741—Cold Metal Process Co. v. 
McLouth Steel Corporation, C.C.A. 
Mich., 126 P.2d 185—McLeod v. 
Cooper, C.C.A.Pla., 88 P.2d 194, cer¬ 
tiorari denied 67 S.Ct. 938, 301 U. 
S. 706, 81 L.Bd. 1359, rehearing de¬ 
nied 68 S.Ct. 6, 302 U.S. 773. 82 L. 
Bd. 599—^U. S. v. Bailey, D.C.Ga., 
62 P.2d 286—Carson Petroleum Co. 
V. Moorcroft, C.C.A.I11., 12 P.2d 672 
—Citizens’ State Bank of St. Fran¬ 
cis, Kan. v. Standard Engineering 
& Construction Co., D.C.Kan., 2 P.2d 
308—U. S. v. Pacific Forwarding 
Co., D.aWash., 8 F.Supp. 647. 

Ala.—Sloss V. Glaze, 164 So. 61, 231 
Ala. 234. 

Ariz.—Regan v. First Nat Bank, 101 
P.2d 214, 56 Ariz. 320—Davis v. 
Chilson, 62 P.2d 127, 48 Ariz. 366. 

Ark.—Missouri Pac. R. Co. v. Mc¬ 
Lendon, 46 S.W.2d 626, 186 Ark. 204 
—First Nat. Bank v. Rhode Island 
Ins. Co., 43 S.W.2d 636, 184 Ark. 
812 

Colo.-^Black V. Plumb, 29 P.2d 708, 
94 Colo. 318, 91 A.L.R. 1334—State 
v. Elkins, 270 P. 876, 84 Colo. 409, 

Fla.—^Williams v. T. R. Sweat & Co., 
137 So. 698, 103 Fla. 461—Pleasant 
Valley Farms & Morey Condensery 
Co. V. Carl, 106 So. 427, 90 Fla. 420. 

Ga.—^Anderson v. Ledbetter-Johnson, 
Contractors, 9 S.B.2d 860, 62 Ga. 
App. 732—Hartsfleld Co. v. Zakas 
Bakery, 177 S.E. 826, 60 Ga.App. 
284—Arnold v. Citizens* & South¬ 
ern Nat Bank, 170 S.E. 316, 47 Ga. 
App. 264—Pew v. Pou, 124 S.E. 372, 
32 Ga.App, 620—^Weston v. Beverly, 

• 73 S.E. 404, 10 Ga.App. 261. 

Hawaii.—Nichols v. Mossman,. 35 Ha¬ 
waii 772. 

Ill.—First Nat. Bank v. Hahnemann 
Institutions of Chicago, 190 N.B. 
707, 366 Ill. 366—Freeport Motor 
Casualty Co. v. Madden, 188 N.B. 
416, 354 Ill. 486—Levinson v. Home 
Bank & Trust Co., 169 N.E. 193, 337 
Hi. 241, reversing 251 IlLApp. 523 
— ^Bing V. Palmer, 32 N.B.2d 956, 


309 IlLApp. 333—Cohen v. North 
Avenue State Bank, 26 N.B.2d 691, 
304 IlLApp. 413—Campagna v. Au¬ 
tomatic Electric Co., 12 N.E.2d 696, 
293 IlLApp. 437—City of Chicago v. 
Bowman Dairy Co., 10 N.E.2d 994, 
292 IlLApp. 326—Brown, for Use 
of Buck, V. First Nat Bank, 271 
IlLApp. 424—Kelly v. Marks, 264 
IlLApp. 402—Shraiberg Mfg. Co. v. 
Boston Ins. Co., 246 IlLApp. 196— 
Hunley v. Panther Creek Mines, 
Inc., 223 IlLApp. 658. 

Iowa.—Malone v. Moore, 236 N.W. 
100, 212 Iowa 58. 

Ky.—^Hartford Fire Ins. Co. v. Green, 
138 S.W.2d 933, 282 Ky. 466—Ray 

V. Peter Pox Sons Co. of Kentucky, 
114 S.W.2d 760, 272 Ky. 497—Unit¬ 
ed Collieries v. Martin, 60 S.W.2d 
126, 248 Ky. 808, 89 A.L.R. 971. 

Me.—Bean v. Ingraham, 147 A. 191, 
128 Me. 238. 

Mich.—Talbert v. Solventol Chemical 
Products, 8 N.W.2d 637—Walden v. 
Crego’s Estate, 285 N.W. 457, 288 
Mich. 564—^Walden v. Springsteen, 

276 N.W. 488, 282 Mich. 386—Shev- 
in V. Venderbush Co., 273 N.W. 780, 
280 Mich. 499—Detroit Fidelity & 
Surety Co. v. Bushman, 247 N.W. 
190, 262 Mich. 304—Old Ben Coal 
Co. V. Universal Coal Co., 227 N. 

W. 794, 248 Mich. 486—People’s 
Wayne County Bank v. Stott, 224 
N.W. 362, 246 Mich. 540, 64 A.L.R. 
427—Toth V. Toth, 217 N.W. 913, 
242 Mich. 23, 66 A.L.R. 839—Weiss- 
Kemnity Co. v. Bhlert, 216 N.W. 
390, 241 Mich. 34—^Detroit Inde¬ 
pendent Oil Co. V. Miller, 209 N.W. 
102, 236 Mich. 191—Hiles v. Selas 

^43p., 188 N.W. 364, 219 Mich. 88. 
/MCcJ—Lajoie v. Central West Casual- 
Co. of Detroit, Mich., 71 S.W.2d 
803, 228 Mo.App. 701. 

Neb.—^Barly v. Belgrade-Hord Co., 

277 N.W. 696, 133 Neb. 884. 

Nev.—^Hoyt v. Paysee, 269 P. 607, 61 
Nev. 114, 60 A.L.R. 819. 

N.Y.—Coller v. Sheffield Farms Co., 
223 N.Y.S. 305, 129 Misc. 600. 
N.D.—First Nat. Bank v. Rohlik, 262 
N.W. 468, 66 N.D. 72—^Hector v. 
McCormick, 252 N.W. 62, 64 N.D. 
294.’ 

Ohio.—^Bazzoli v. Larson, 178 N.B. 

331, 40 Ohio App. 321. 

OkL—Riley v. Riley, 88 P.2d 368, 
184 OkL 473—^Burrus Mill & Eleva¬ 
tor Co. of Oklahoma v. Kingfisher 
College, 76 P.2d 906, 182 Okl. 220. 
Or.—Overturf v. Carroll, 219 P. 1081, 
109 Or. 326. 

R. I.—^Bllbey v. Cunningham, 168 A. 
816, 54 R.I. 4. 

S. D.—^Farmers Trust & Savings Bank 
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V. Bannworth, 289 N.W. 423, 67 
S.D. 95—^Woodbine Sav. Bank v. Ya¬ 
ger, 245 N.W. 917, 61 S.D. 1, affirm¬ 
ing 237 N.W. 761, 68 S.D. 642. 

Tenn.—Crook v. L. H. Brooks Co., 124 
S.W.2d 269, 174 Tenn. 194. 

Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker, Civ.App., 79 S.W.2d 642— 
First Nat. Bank v. Guaranty Bond 
State Bank of Athens, Com.App., 
23 S.W.2d 312, reversing, Civ.App., 
12 S.W.2d 676—^New Amsterdam 
Casualty Co. v. Keith, Com.App., 
273 S.W. 836, reversing, Civ.App., 
260 S.W. 696—^McKesson & Robbins 
V. Southwestern Drug Corporation, 
Civ.App., 165 S.W.2d 758—Hanson 

V. Guardian Trust Co., Civ.App., 
160 S.W.2d 466, error dismissed— 
Smith V. Rogers, Civ.App., 147 S.W. 
2d 934—^May v. Donalson, Civ.App., 
141 S.W.2d 702—U. S. Fidelity & 
Guaranty Co. v. Daniels, Civ.App., 
107 S.W.2d 400—Johnson v. Arling¬ 
ton Heights Garage, Civ.App., 57 
S.W.2d 260—Cragin & Son v. Jones, 
Civ.App.. 37 S.W.2d 1114—First 
Nat. Bajik v. Friend, Civ.App., 23 S. 

W. 2d 482—Subscribers to Fidelity 
Lloyds of America v. Lyday, Civ. 
App., 5 S.W.2d 663—^Durfee Mineral 
Co. V. City Nat. Bank of Temple, 
Civ.App., 236 S.W. 616, dismissed 
for want of jurisdiction—Smith v. 
Houston Nat. Exch. Bank, Civ.App., 
202 S.W. 181. 

Vt.—Grant v. Goodrich, 199 A. 246, 
109 Vt. 462. 

Va.—^Levine’s Loan Office v. Starke, 
126 S.B. 683, 140 Va, 712. 

Wash.—McAvoy v. Weber, 88 P.3d 
448, 198 Wash. 370—^Van Moorhem 
V. Roche Harbor Lime & Cement 
Co., 13 P.2d 496, 169 Wash. 364— 
Pacific Coast Paper Mills v. Pa¬ 
cific Mercantile Agency, 4 P.2d 886 
165 Wash. 62—Lowe v. N. B. Clarh 
& Co., 272 P. 966, 160 Wash, 267 
amended 276 P. 694, 150 Wash. 267 
W.Va.—Exchange Bank of Manning- 
ton V. Beatty, 147 S.E. 476, 107 W 
Va. 129. 

I Wis.—Graham v. Zellers, 238 N.W 
387, 205 Wis. 547—Lehner v. Rud 
inger, 201 N.W. 748, 185 Wis. 464- 
Commercial Investment Trust v 
William Frankfurth Hardware Co. 
190 N.W, 1004, 179 Wis, 21. 

28 C.J. p 17 note 36. 

Process by foreign afetaoluiieii.t ii 
a creature of statute.—Kohl v. Lyons 
189 A. 498, 126 Pa.Super. 347—^Moii 
nelli V. H. P. Garin Co., 100 Pa.Super 
510. 
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at a very early date,^2 some of the statutes dating 
back to the colonial period.23 The remedy was un¬ 
doubtedly derived from the custom of London,24 
but it is not generally considered to be one of the 
ancient common-law rem2dies,25 and hence, in the 
absence of statute, the remedy would not exist26 

In equity, as appears infra § 10, a proceeding 
closely assimilated to garnishment has, from a re¬ 
mote period, been recognized and employed inde¬ 
pendently of statute. 


(2) Legal or equitable 

(3) In rem or in personam 

(4) Relation to principal action 

(1) In General 

Garnishment is an anomalous proceeding affording 
an extraordinary and harsh remedy. It partakes of the 
nature of both a process and a suit. It is, in effect, a 
mode of attachment. 

Garnishment, as has been seen supra § 1 b, is a 
statutory proceeding. It is a special,27 summary,?? 
and inquisitorial2{> proceeding, affording a harsh^o 
and extraordinary21 remedy. It is an anomaly ;32 
a statutory invention sui generis, with no affinity to 
any action known to the common law.22 it closely 
approximates an action by plaintiff against the gar- 
nishec,24 and in some jurisdictions it is held to be 
such an action,25 especially where the purpose is to 


§ 2. Nature and Purpose 

a. Nature 

b. Purpose 

a. Nature 

(1) In general 

22. U.S.—Plcquet v. Swan, C.C.Masa., 
19 F.Cas.No.11,133, 4 Mason 443. 

28 C.J. p 17 note 32. 

23. Conn.—Treadway v. Andrews, 20 
Conn. 384. 

28 C.J. p 17 note 33. ^ 

24L U.S.—Chicago, R. I. & P. R. Co. 
V. Sturm, Kan., 19 S.Ct. 797, 174 U. 
S. 710, 43 L.Ed. 1144. 

28 C.J. p 17 note 36. 

Toveign attaolimexit nnder enstom of 
XiOZLdon. 

Under the proceeding: by foreign 
attachment under the custom of Lon¬ 
don, a citizen of London was enabled 
to pursue the effects and credits of a 
nonresident debtor in the hands of a 
third person.—Hepburn’s Case, 3 
Bland, Md., 95—28 C.J. p 16 note 30, 

25. Ala.—Dishman v. Griffis, 73 So. 
966, 198 Ala. 664. 

28 C.J. p 17 note 35. 

Garnlshmeiit was xuilaLowii. to the 
oommon law 

Ill.—Freeport Motor Casualty Co. v. 

Madden. 188 N.E. 415, 354 III. 486. 
Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex, 46, affirming Beggs v. 
Brooker, Civ.App., 79 S.W.2d 642. 
Partially a commoxulaw proceeding 
Since the remedy of garnishment 
was derived from the custom of Lon¬ 
don, it has been declared that it is 
partially a statutory, and partially a 
common-law, proceeding.—Cahoon v. 
Levy, 5 Cal. 294—28 C.J. p 17 note 37. 

26. Ala.—Dishman v. Griffis, 73 So. 
966, 198 Ala. 664. 

27. Kan.—State Bank of Dodge City 
V. McKIbben, 70 P.2d 1, 146 Kan. 
341. 

Ky.—^United Collieries v. Martin, 60 
S.W.2d 125, 248 Ky. 808, 89 A.L.R. 
971. 

Mich.—^People’s Wayne County Bank 
V. Stott, 224 N.W. 352, 246 Mich. 
640, 64 A.L.R. 427—^Weiss-Kemnlty 
Co. V. Bhlert, 216 N.W. 890, 241 


Mich. 34—Hiles v. Selas Co., 188 N. 
W. 354. 219 Mich. 88. 

Tex.—Downs v. Cason, Civ.App., 250 
S.W. 471. 

Mo.—State ex rel. Auchincloss, 

.^^yParker & Redpath v. Harris, 159 S. 
W.2d 799. 

Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker, Civ.App,, 79 S.W.2d 642— 
Johnson v. Arlington Heights Ga¬ 
rage, Civ.App., 57 S.W.2d 260—Citi¬ 
zens* Nat. Bank of Godley v. Pol¬ 
lard, Civ.App., 31 S.W.2d 508—Bar¬ 
ker V. Security State Bank of Bow¬ 
ie, Civ,App.. 248 S.W. 478—Durfee 
Mineral Co. v. City Nat. Bank of 
Temple, Civ.App., 236 S.W. 516. dis¬ 
missed for want of jurisdiction. 

29. Tex.—McKesson & Robbins v. 
Southwestern Drug Corporation, 
Civ.App., 165 S.W.2d 768—Durfee 
Mineral Co. v. City Nat. Bank of 
Temple, Civ.App., 236 S.W. 616, 
dismissed for want of Jurisdiction. 

30. Ky.—United Collieries v. Martin, 
60 S.W.2d 126, 248 Ky. 808, 89 A. 
L.R. 971. 

Mich.—Talbert v. Solventol Chemical 
Products, 8 N.W.2d 637^—l>oma v. 
People’s Wayne County Bank, 241 
N.W. 888, 257 Mich. 696—Old Ben 
Coal Co. v. Universal Coal Co., 227 
N.W. 794, 248 Mich, 486—People’s 
Wayne County Bank v. Stott, 224 
N.W. 352, 246 Mich. 640, 64 A.L.R. 
427—Folkerts v. Marysville Land 
Co., 216 N.W, 377, 240 Mich. 129— 
Hiles v, Selas Co., 188 N.W. 364, 
219 Mich. 88—^Webber v. Richter, 
187 N.W. 628, 217 Mich. 661. 

Tex .—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker, Clv.App., 79 S.W.2d 642 
—New Amsterdam Casualty Co. v. 
Keith, Com.App., 273 S.W. 836, re¬ 
versing, Civ.App., 260 S.W. 695— 

U. S. Fidelity & Guaranty Co. v. 
Daniels, Civ.App., 107 S.W.2d 400 
—^Luse v. Fort Worth Electric & 
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Motor Car Co., Civ.App., 261 S. 
W. 163. 

31. Kan.—State Bank of Dodge City 

V. McKibben, 70 P.2d 1. 146 Kan. 
341. 

32. Mich.—^Webber v. Richter, 187 N. 

W. 628, 217 Mich. 561. 

28 C.J. p 19 note 63. 

33. Wis.—Steen v. Norton, 45 Wis. 
412. 

28 C.J. p 19 note 63. 

34. Mo.—Nacy v. Le Page, 111 S.W. 
2d 25. 26, 341 Mo. 1039. 114 A.L. 
R. 259, citing Corpus Juris—Fro- 
holl v. Casualty Reciprocal Ex¬ 
change, App., 113 S.W.2d 1026. 

28 C.J. p 17 note 39. 

35. U.S.—Joski V. Short, D.C.Wash., 
28 P.Supp. 82t. 

Ga,—Smith v. Georgia Granite Cor¬ 
poration, 198 S.K. 772, 1«6 Ga. 634, 
119 A.L.R. 560, t ransf errt»d, see 
194 S.E. 908, 67 Ga.App. 245—Mo.se- 
loy v. ALspaugh, 16 S.K.2d 514. 65 
Ga.App. 772, transferred, see 14 S. 
B.2d 737, 192 Ga. 216—Anderson 
V. Ledbetter-Johnson, Contractors, 
9 S.K.2d 860, 62 Ga.App. 732—My- 
rlck V. Jones-Stewart Motor Co.. 
147 S.E. 917, 39 Ga.App. 614—Her¬ 
cules I^owder Co. V, Rhoden, 126 S. 
E. 267, 33 aa.App. 405—Blakeney 
V. Franklin, 106 S.K. 872, 26 Ga. 
App. 305. 

N.D.—First Nat. Bank v. Rohllk, 262 
N.W. 458. 66 N.D. 72—Sargent 

County V. State, 182 N.W. 270, 47 N. 
D. 661. 

Or.—Electrical Products Corporation 
V. Ziegler Drug Stores, 68 P.2d 135, 
167 Or, 267—Northwest Adjustment 
Co. V. Akers, 27 P.2d 889, 146 Or. 
841. 

28 C.J. p 17 note 40. 

Aotiou by dsfeudsut for uss of plslxu 
tijOr 

(1) Garnishment is in essence an 
action by defendant against the gar¬ 
nishee for the use of plaintiff. 
Cal.—Consolidated Nat. Bank of Tuc- 
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reach choses in action.36 It is an adversary pro¬ 
ceeding between plaintiff and garnishee,^'^ or at 
least may develop into such a proceeding,^ ^ and is 
largely governed by the rules applicable to actions 
generally.^® On the other hand, it differs from an 
ordinary action in many respects.^® Generally it is 
considered to be an action only in a limited sense, 
and whether it will be regarded as an action in any 
specific connection is a matter of statutory con- 

struction.^2 


Garnishment also partakes of the nature of proc¬ 
esses Indeed, in some jurisdictions it amounts 
to little more than a species of process or noticee^ 
With respect to its effect the proceeding is almost 
everywhere regarded as a mode of attachment, 
especially where its purpose is to reach tangible 
property,^ S and within its prescribed bounds it 
serves the office of an execution^^ It is a method 


son, Ariz., v. Reiniger Mining & 
Smelting Co., 296 P. 79. 

Ill. —Hollowaty for Use of Cherka, v. 
Prudential Ins. Co. of America, 282 
IlLApp. 584. 

Minn.—Lind v. Hurd, 181 N.W. 326. 
148 Minn. 190. 

Wash.—State v. Spokane County Su¬ 
per. CL. 82 P. 876, 40 Wash. 443. 
Ill Am.S.R. 915, 2 L.R.A.,N.S., 668, 

5 Ann.Cas. 775. 

28 C.J. p 252 note 21. 

(2) It is in effect an action by de¬ 
fendant in plaintifTs name against 
the garnishee. 

V.S.—U. S. V. Bailey, D.C.Ga., 52 P. 
2d 286. 

Ga.—Hines v. Minor, 106 S.B. 851, 26 
Ga.App. 278. 

Minn.—^Midland Loan Finance Co. v.S 
Kisor, 287 N.W. 869, 206 Minn. 134. 
Va.—^Levine's Loan Office v. Starke, 
125 S.E. 683, 140 Va. 712. 

Wis.—Commercial Investment Trust 
V. William Prankfurth Hardware 
Co., 190 N.W. 1004, 179 Wis. 21. 

<3) Service of writ on garnishee 
becomes a suit wherein judgment 
debtor is plaintiff and garnishee is 
defendant and liability of garnishee 
is determined as well as rights of 
third parties.—Commercial Nat. Bank 
of Hutchinson, Kan., v. Held Bros., 
Tex.Clv.App., 257 S.W. 913, certiorari 
denied, 44 S.Ct 638, 265 U.S. 596, 68 
L.Ed. 1198. 

Gamishment is a possessory aotloiif 

the same as claim and delivery.— 
Farmers Trust & Savings Bank v. 
Bannworth, 289 N.W. 423, 67 S.D. 95. 

Ctamisliment after retom of eaceou- 
tion nulla bona 

Under Oklahoma law, a motion for 
writ of “garnishment" after Judg¬ 
ment and return of nulla bona on an 
execution is the institution of a 
civil action, constituting a suit in 
the nature of an action in equity at 
common law, to reach such assets as 
may not be leviable on under execu¬ 
tion.—London 8c Lancashire Indem¬ 
nity Co. of America v. Courtney, C.C. 
A.Okl., 106 P.2d 277. 

When garnishment becomes suit 
Garnishment in its inception 
amounts only to a seizure, and does 
not rise to the dignity of a suit until 
the answers of the garnishee are tra¬ 
versed so as to set forth a cause of 
action against him.—National Park 


Bank V. Concordia Land & Timber 
Co., 106 So. 234, 159 La. 86—Carroll 
V. Powell, 136 So. 219, 17 La.App. 
407. 

36. Ala.—^White V. Simpson, 18 So. 
151, 107 Ala. 386. 

N.C.—Patton v. Smith, 29 N.C. 438. 

37. U.S.—Joski V. Short, D.C.Wash., 
28 P.Supp. 821. 

Minn.—Gllloley v. Sampson, 281 N. 

W. 3, 203 Minn. 233. 

28 C.J. p 18 note 42. 

38. Mich.—Barlow v. Lincoln-Wil- 
llams Twist Drifl Co., 152 N.W. 
1034, 186 Mich. 46. 

28 C.J. p 18 note 43. 

39. U.S.—Joski V. Short, D.C.Wash., 
P.Supp. 821. 

'Mo^Proholf V. Casualty Reciprocal 
"---'Elxchange, App., 113 S.W.2d 1026. 
N.D.—Sargent County v. State, 182 
N.W. 270, 47 N.D. 661. 

28 C.J. p 18 note 46. 

40. Neb.—Mathews v. Smith, 12 N. 
W. 821, 13 Neb. 178. 

41. Mo.—Chicago Herald Co. v. Bry¬ 
an, 92 S.W. 906, 195 Mo. 590, 6 Ann. 
Cas. 751. 

28 C.J. p 18 note 51. 

42. Wash.—Kelly v. Ryan, 36 P. 478, 

8 Wash. 536. 

28 C.J. p 18 note 52. 

43. U.S.—^American Automobile Ins. 
Co. V. Preundt, C.C.A.I11., 103 P. 
2d 613. 

Ill.—^Pirst Nat. Bank v. Hahnemann 
Institutions of Chicago, 190 N.B. 
707, 366 Ill. 366—City of Chicago v. 
Bowman Dairy Co., 10 N.B.2d 994, 
292 IlLApp. 325. 

ClvU process 

A writ of garnishment is a civil 
process.—^Federal Housing Adminis¬ 
tration Region No. 4 v. Burr, 60 S. 
Ct, 488, 309 U.S. 242, 84 L.Ed. 724, 
affirming 286 N.W. 169, 289 Mich. 91, 
certiorari granted Federal Housing 
Administration Region No. 4 v. Burr, 
60 S.CL 129, 308 U.S. 641. 84 L.Ed. 
456. 

44. Neb.—Mathews v. Smith, 12 N. 
W. 821, 13 Neb. 178. 

45. Ark.—Standard Lumber Co. v. 
Henry, 74 S.W.2d 226, 189 Ark. 513. 

Cal.—Steineck v. Haas-Baruch Co., 
288 P. 1104, 106 CaLApp. 228. 

Ga.—Bugg v. Consolidated Grocery 
Co., 118 S.E. 66, 156 Ga. 660, re¬ 
versing Consolidated Grocery Co. v. 
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Bugg, 113 S.E. 60, 28 Ga.App. 809, 
conformed to 118 S.E. 704, 30 Ga. 
App. 642. 

Me.—Smith v. Davis, 158 A. 359, 131 
Me. 9, 81 A.L.R. 78. 

Miss.—First Nat. Bank v. Ellison, 99 
So. 573, 135 Miss. 42. 

OkL—Farmers’ Nat. Bank v. Tennl- 
son, 217 P. 182, 90 Okl. 216. 

Tex.—Johnson v. Arlington Heights 
Garage, Civ.App., 57 S.W.2d 260— 
Citizens' Nat. Bank of Godley v. 
Pollard, Civ.App., 31 S.W.2d 608— 
Barker v. Security State Bank of 
Bowie, Civ.App., 248 S.W. 478. 
Wash.—^Dean v. Opdycke, 276 P. 646, 
151 Wash. 504. 

28 C.J. P 18 note 64. 

Attachment and garnishment dis¬ 
tinguished see Attachment § 1. 
Garnishment as included in statutory 
term “attachment" see Attachment 
§ 1 . 

Obher similar statements of rule 

(1) Garnishment is in the nature 
of an attachment. 

Minn.—Watson v. Goldstein, 222 N. 

W. 509, 176 Minn. 18. 

N.Y.—Coller v. Sheffield Farms Co., 
223 N.T.S. 306, 129 Misc. 600. 

(2) It is in the nature of an equi¬ 
table attachment. 

U.S.—^Federal Housing Administra¬ 
tion Region No. 4 v. Burr, 60 S. 
CL 488, 309 U.S. 242, 84 L.Ed. 724, 
affirming 286 N.W. 169, 289 Mich. 
91, certiorari granted Federal 
Housing Administration Region No. 
4 V. Burr, 60 S.Ct. 129, 308 U.S. 541, 
84 L.Ed. 456. 

Mich.—Posselius v. First NaL Bank, 
261 N.W. 429, 264 Mich. 687, 90 
AL.R. 342, certiorari denied 64 S. 
CL 631, 292 U.S. 627, 78 L.Ed. 1481 
—J. T. Sinclair Co. v. I. T. Becker 
Coal Co., 249 N.W. 13, 263 Mich. 
617 —^Foreman Bros. Banking Co. v. 
Handy, 201 N.W. 951, 229 Mich. 635. 
28 C.J. p 15 note 3 [a] (9). 

(3) It is analogous to attachmenL 
—Poster X. Pollack Co., 291 S.W. 989, 
173 Ark. 48. 

46. N.C.—Brenizer v. Supreme Coun¬ 
cil R. A., 63 S.E. 835, 141 N.C. 409, 
6 L.R.A.,N.S., 235. 

47. U.S.—London & Lancashire, In¬ 
demnity Co. of America v. Court¬ 
ney, C.C.A.Okl., 106 P.2d 277. 

Miss.—State v. Keeton, 169 So. 760, 
176 Miss. 690. 
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of seizure but it is noft a ‘‘levy” in the usual ac¬ 
ceptation of that term.4^ It is a proceeding by 
which a diligent creditor may legally obtain prefer¬ 
ence over other creditorsand it is in the nature 
of a creditor’s bill,51 or a sequestration of the ef¬ 
fects of a debtor in the hands of his debtor.52 

Direct cause of action against garnishee. The 
remedy of garnishment does not give plaintiff a di¬ 
rect cause of action against the garnishee.®^ 

Exclusiveness of remedy. Where property of 
defendant is held by a third person whose posses¬ 
sion plaintiff has no right to disturb, garnishment is 
the only method by which it can be attached.®^ 

Foreign attach'tnent and attachment execution. 


Within the law of garnishment, a foreign attach¬ 
ment is a mesne processes issued, as appears infra 
subdivision b of this section, for the dual purpose 
of compelling a nonresident defendant to appear, 
and to secure a fund or property out of which 
plaintiff’s claim, when reduced to judgment, may 
be satisfied. It is a process in derogation of the 
common law.56 

(2) Legal or Equitable 

Garnishment is usually considered to be a legal, as 
distinguished from an equitable, proceeding, although In 
some Jurisdictions it partakes of an equitable nature. 

Garnishment is usually considered to be a legal 
as distinguished from an equitable proceeding.57 jn 


Tex.—^Teague v. Fairchild, Com.App„ 
16 S.W.2d 685, reversing Fairchild 
V. Davis, Civ.App., 295 S.W. 640. 

28 C.J. p 19 note 66. 

Execution ajid garnishment distin¬ 
guished see Executions § 1 a. 
Other similar statements of mle 

(1) Garnishment is a proceeding 
in the nature of an execution. 

N. Y.—Coller v. Sheffield Farms Co., 
223 N.T.S. 305, 129 Misc. 600. 

Okl.—First Nat. Bank v. City Guar¬ 
anty Bank of Hobart, 51 P.2d 573, 
174 Okl. 645. 

Tex.—^New Amsterdam Casualty Co. 
V. Keith, Civ.App., 260 S.W. 695, re¬ 
versed on other grounds, Com.App., 
273 S.W. 836. 

28 C.J. p 19 note 56 [a]. 

(2) It is a species of execution.— 
First Nat. Bank v. Little, Tex Civ. 
iN-PP., 6 S.W.2d 819. 

(3) It is practically an equitable 
execution. 

Okl.—First Nat. Bank v. City Guar¬ 
anty Bank of Hobart, supra—Da¬ 
vidson V. Finley, 222 P. 678, 96 Okl. 
291. 

Wis.—^Dlsconto Gesellschaft v. tJm- 
brelt, 106 N.W, 821, 127 Wis. 651, 
116 Am.S.R, 1063, 15 L.R.A.,N.S., 
1045, affirmed 28 S.Ct. 337, 208 U. 
S. 570, 62 L.Ed. 625. 

28 C.J. p 19 note 66 [b]. 

48. Miss.—^First Nat. Bank v. Elli¬ 
son, 99 So. 573, 135 Miss. 42. 

28 C.J. p 19 note 67. 

^'Garnishment is in fact a seizure 
at law of equitable assets not oth¬ 
erwise subject to execution. . . . 
It is comparable to the seizure of 
assets under a creditor's bill."—Ar¬ 
mour Fertilizer Works v. Sanders, C. 

O. A.Tex., 63 P.2d 902, 904, certiorari 
granted Sanders v. Armour Fertilizer 
Works, 54 S.Ct 345. 290 U.S. 623, 78 
L.Ed, 643, and afHrmed 64 S.Ct. 677, 
292 U.S. 190, 78 L.Bd. 1206, 91 A.L. 
R. 950, rehearing denied 54 S.Ct. 855, 
292 U.S. 612, 78 L.Ed. 1472. 

49. Ga—Hines v. Minor, 106 S.B. 
851, 26 GaApp. 278. 


Minn.—^Watson v. Goldstein, 222 N.W. 
509, 176 Minn. 18. 

N.D.—First Nat. Bank v. Rohlik, 262 
N.W. 458, 66 N.D. 72. 

28 C,J. p 19 note 58. 

Not physical attachment of property 
The service of a writ of garnish¬ 
ment does not operate as a physical 
attachment of any property belonging 
to defendant but as notice to the 
garnishee to retain in his hands any 
effects belonging to defendant or 
any indebtedness due him. 

U.S.—Cramer v. Phoenix Mut Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Iowa, 91 P.2d 141, affirming, D.C., 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., V. Lalferty, 16 F.Supp. 

740, certiorari denied Cramer v. 

Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., 58 S.Ct. 141, 302 U.S. 
739, 82 L.Ed. 571, rehearing denied 
68 S.Ct. 263, 302 U.S. 778, 82 L.Bd. 
602, certiorari dented Coburn v. 

Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., 58 S.Ct. 141, 302 U.S. 
739, 82 L.Ed. 571, rehearing denied 
58 S.Ct. 263. 302 U.S. 778, 82 D.Ed. 
602, certiorari denied Cramer v. 

JEtna. Life Ins. Co., 58 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 571. rehear¬ 
ing denied 58 S.Ct. 263, 302 U.S, 
778, 82 L.Bd. 602. certiorari denied 
Coburn v. .ffltna Life Ins. Co., 68 
S.Ct. 141, 302 U.S. 739, 82 L.Ed. 
671, rehearing denied 58 S.Ct. 263, 
302 U.S. 778, 82 L.Bd. 602. 

Conn.—Century Indemnity Co, v. 
Kofsky, 161 A. 101, 115 Conn. 193 
—Hawthorne Sash & Door Co. v. 
Tho-mas C. West Co., 122 A. 658, 
99 Conn. 672. 

Equitable levy 

A garnishment results in what is 
termed an equitable levy,—Commer¬ 
cial Investment Trust v. William 
Frankfurth Hardware Co., 190 N.W. 
1004, 179 Wia 21. 

50- Okl.—^Burrus Mill & Elevator 
Co. of Oklahoma v. KingAsher Col¬ 
lege, 76 P.2d 906, 182 Okl. 220. 

51. Minn.—Gilloley v. Sampson, 281 
N.W. 3, 263 Minn. 233. 
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52. Tenn.—Chearis v. Slaten, 3 
Humphr. 101—Rowland v. Quarles, 
100 S.W.2d 991, 20 Tenn.App. 470. 

53. Conunon-law xule not altered 

At common law there is no privity, 
contractual relation, or other rela¬ 
tion between the creditor and his 
debtor's debtor which would give to 
the former a direct cause of action 
against the latter. This rule is not 
altered by garnishment statutes. 
They do not give a creditor a direct 
cause of action against a mere gar¬ 
nishee.—Shepherd v. Haymond. 165 
S.W.2d 813, 291 Ky. 780—Hay v. Pe¬ 
ter Pox Sons Co, of Kentucky, 114 
S.W.2d 750, 272 Ky. 497. 

54. Mont.—Noel v. Cowan, 260 P. 
116, 80 Mont. 258. 

55. Pa.—Williams v. Ricca, 187 A. 
722, 324 Pa. 33. 

56. Pa—^Kohl v, Lyons, 189 A. 498, 
125 PaSuper. 347—MorlnelH v. H. 

P. Garin Co., 100 PaSuper. 510. 

57. U.S.—Federal Housing Adminis¬ 

tration Region No. 4 v. Burr, 60 S. 
Ct 488, 309 U.S. 242, 84 724, 

affirming 286 N.W. 169, 289 Mich. 
91, certiorari granted Federal 
Housing Administration Region No. 
4 V. Burr, 60 S.Ct. 129, 308 U.S. 641, 
84 L.Ed. 456—McLeod v. Cooper, C. 
C.A.FIa, 88 F.2d 194, certiorari de¬ 
nied 57 S.Ct. 938, 301 U.S. 705, 81 
L.Ed. 1359, rehearing denied 58 3. 
Ct. 5, 302 U.S. 773, 82 L.Ed. 599— 

U. S. V. Bailey, r>.C.Oa, 52 F.2d 286. 
Ala—^Cadick Milling Co. v. Dothan 

Bank & Trust Co., 6 So.2d 101, 242 
Ala. 132. 

Fla—^Williams v. T. R. Sweat & Co., 
137 So. 698, 700, 103 Fla 461, cit¬ 
ing Ooxpus yurla 

Ill.—Campagna v. Automatic Electric 
Co., 12 N,B.2d 696, 293 Ill.App. 437 
—Hollowaty for Use of Cherka v. 
Prudential Ina Co. of America, 282 
IlLApp. 584—Kelly v. Marks, 264 
IlLApp. 402. 

Mich.—Detroit Fidelity & Surety Co. 

V. Bushman, 247 N.W. 190, 262 
Mich. 304—Toth v. Toth, 217 N.W. 
913, 242 Mich. 23, 56 A.UH, 839. 
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some jurisdictions it partakes of an equitable na¬ 
ture,or is treated as being partly legal and partly 
equitable,at least where it is employed to reach 
property not subject to direct levy.®® Even where 
it is usually regarded as being essentially a legal 
proceeding it is sometimes referred to as being of 
an equitable nature.®^ 

Equitable garnishment. As will be seen infra 
§ 10, a proceeding sometimes called “equitable gar¬ 
nishment” has long been known to equity practice, 
but in the absence of clear statutory sanction gar¬ 
nishment, properly so called, cannot issue out of a 
court of chancery. 

(3) In Rem or in Personam 

Garnishment partakes both of the nature of a pro¬ 
ceeding in personam and a proceeding in rem and may 
be ciassified as a proceeding quasi in rem. 

While garnishment has been said to be a pro¬ 
ceeding in rem,®2 it is not, strictly speaking, in 


rem.®3 It partakes both of the nature of a pro¬ 
ceeding in personam and a proceeding in rem,®^ 
with probably more of the characteristics of the 
latter,®® and hence is usually referred to as being 
in the nature of or quasi in rem.®® 

As regards the principal defendantj where there 
is no appearance by him or no actual service on him, 
the proceeding partakes more closely of the nature 
of a proceeding in rem, the only effect being to 
subject the property or credits in the hands of the 
garnishee to the payment of such demand as the 
court may find due to plaintiff from defendant.®^ 
Where defendant appears or is served with proc¬ 
ess, the proceeding becomes a suit in personam 
against him, with the added incident that plaintiff 
acquires, as a security for the enforcement of what¬ 
ever judgment he may recover, a claim on the prop¬ 
erty or credits in the hands of the garnishee or a 
personal claim against him therefor.®® 


Nacy V. Le Page, HI S.W.2d 
^-^5, 341 Mo. 1039, 114 A.L 1 .R. 269— 
State ex rel. Kennedy v. Harris, 69 
S.W.2d 307, 228 Mo.App. 469. 

Tex.—^May v. Donalson, Clv.App., 141 
S.W.2d 702. 

28 C.J. p 19 note 68. 

Soles of eqolty caaoot be invoked 
in garnishment proceedings.—^Hanson 
V. Guardian Trust Co., Tex.Civ.App., 
150 S.W.2d 466, error dismissed— 
Smith V. Rogers, Tex.Civ.App., 147 
S.W.2d 934—Smith v. Houston Nat. 

• Exch. Bank, Tex.Civ.App., 202 S.W. 

181 . 

58. Ala.—Sloss V. Glaze, 164 So. 51, 
63, 2^1 Ala. 234, citing Cozpos Jo.- 
xis. 

28 C.J. p 19 note 69. 

59. U.S.—Tunstall v. Worthington, 
C.C.Ark., 24 F. Cas. No. 14,239, 
Hempst. 662. 

28 C.J. p 20 note 70. 

eo. Wis.—Farmers' F. Ins, Co. v. 

Conrad, 78 N.W. 682, 102 Wis. 387. 
28 C.J. p 20 note 71. 

61. Fla.—Pleasant Valley Farms & 
Morey Condensery Co. v, Carl, 106 
So. 427, 90 Fla. 420. 

Ill.—Brown, for Use of Buck, v. First 
Nat. Bank, 271 IlLApp. 424—Kelly 
V. Marks, 264 IlhApp. 402. 

28 C.J. p 20 note 72. 

ILegal in form only 

A garnishment, although in form 
an action at law, Is in substance an 
equitable proceeding.—Commercial 
Investment Trust v. William Frank- 
furth Hardware Co., 190 N.W. 1004, 
179 Wis. 21. 

68. Neb.—ScottsblulC Nat. Bank v. 

Pfeifer, 264 N.W. 494, 126 Neb. 862. 
N.Y.—^Zuhlke v. Prudential Life Ins. 
Co. of America, 279 N.Y.S. 863, 244 
App.Div. 649. 

28 C.J. p 20 note 76. 


63. U.S.—Morris W. Haft & Bros. v. 
Wells, C.C.A.Okl., 93 F.2d 991— 
Globe & Rutgers Fire Ins. Co. of 
New York v. Brown, D.C.La., 62 F. 
2d 164. 

28 C.J. p 20 notes 76-79. 

64. U.S.—Morris W. Haft & Bros. v. 

Wells. C.C.A.Okl., 93 F.2d 991— 
National Fire Ins. Co. v. Sanders, 
C.C.A.Tex., 38 F.2d 212, reversing, 
*n r* TP 1K7 

Oa.—Hines v. Minor, 105 S.B. 861, 26 
0«uApp. 278. 

28 C.J. p 20 notes 80-p 21 note 88. 
Bnal operation of garnishment 
'Tt notifies the debtor not to pay 
the debt, operates to arrest its pay¬ 
ment, fixes a lien upon it and ulti¬ 
mately subjects it to plaintiff's claim. 
Thus it operates both on the person 
of the garnishee and the debt Itself." 
—^Morris W. Haft & Bros. v. Wells, 
C.C.A.Okl., 98 F.2d 991, 998. 

65. Control of property primary ob¬ 
ject 

"To obtain the property, and not a 
personal judgment against the gar¬ 
nishee defendant, is the primary ob¬ 
ject sought to be attained."—^U. S. Fi¬ 
delity & Guaranty Co. v. Hollenshea.d, 
98 P. 749, 760, 61 Wash. 326. 

66. U.S.—^Morris W. Haft & Bros. v. 
Wells, C.C.A.Okl., 93 P.2d 991, 993, 
citing Corpus Juris—Globe & Rut¬ 
gers Fire Ins. Co. of New York v. 
Brown. D.QLa., 62 F.2d 164—Na¬ 
tional Fire Ins. Co. v. Sanders, C. 
C.A.Tex., 38 F.2d 212, reversing, D. 
C., 33 F.2d 167. 

Ill. —^Freeport Motor Casualty Co. v. 

Madden, 188 N.E. 416, 364 Ill. 486. 
Mich.—^J. T. Sinclair Co. v. I. T. 
Becker Coal Co., 249 N.W. 13, 263 
Mich. 617. 

Wis.—<3ommercial Investment Trust 
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V. William Frankfurth Hardware 
Co., 190 N.W. 1004, 179 Wis. 21. 

28 C.J. p 20 note 76. 

Compared with attachment 

"Attachment is in the nature of a 
proceeding in rem. There is an ac¬ 
tual seizure of property, except where 
it is in the form of garnishment. 
In the case of garnishment, it retains 
its character as one in the nature of 
a proceeding in rem, although there 
is no actual seizure of property un¬ 
der the order of attachment, for by 
service of the order upon the gar¬ 
nishee, it arrests the debt in his 
hands and holds it through him, sub¬ 
ject to the Judgment of the court. 
The claim subjected by garnishment 
is estate of the principal debtor in 
the hands of the garnishee and the 
proceeding is against it as a res, a 
thing, and not against the garnishee 
personally, except to compel him to 
turn it over to the creditor of the 
principal defendant in satisfaction of 
his claim.” 

U.S.—^Morris W. Haft & Bros. v. 

Wells, C.aA.Okl., 93 F.2d 991, 993. 
W.Va.—^Pennsylvania R. Co. v. Rog¬ 
ers, 44 S.B. 300, 62 W.Va. 460, 
464, 62 L.R.A. 178. 

67- Conn.—^Parker, Peebles & Knox 

V. El Saieh, 141 A. 884, 107 Conn. 
646, 69 A.L.R. 1424. 

28 C.J. p 21 note 89. 

Foreign attachment is primarily a 
proceeding in rem.—^Nazareth Ce¬ 
ment Co. v. Union Indemnity Co., 177 
A. 64, 116 Pa.Super. 606—Falk Co. v. 
American Ry. Express Co., 79 Pa. 
Super. 99. 

68. Minn.—^McShar.e v. Knox, 114 N. 

W. 965, 103 Minn. 268, 20 LuILA., 
N.S., 271. 

28 C.J. p 21 note 90. 
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38 C.J.S 


§ 2 

As regards the garnishee the proceeding is against 
him personally for the purpose of compelling him 
to answer for the value of whatever property or 
credits belonging to defendant he may have in his 
hands.^® 

(4) Relation to Principal Action 

Garnishment Is an ancillary or auxiliary proceeding, 
growing out of, and dependent on, another original or 
primary action or proceeding. Hence the two proceedings 
are generally, but not always, regarded as a single suit. 

Garnishment is an ancillary or auxiliary proceed¬ 
ing, growing out of, and dependent on, another orig¬ 
inal or primary action or proceeding,*^® and this, 
regardless of whether it is resorted to in aid of a 
pending action before judgment,*^! or in aid of an 
execution for the enforcement of a judgment recov¬ 


ered in the principal action or proceeding,^^ or is 
commenced concurrently with the principal action,73 
as where attachment js instituted by service of a 
writ of garnishment,^^ or even where the statute 
authorizes the service of the garnishment writ be¬ 
fore service by publication on the j^rincipal defend- 
ant.75 Accordingly, where the principal action 
fails, the garnishment also fails.76 Conversely, 
where there has been neither personal service nor 
general appearance by defendant in the principal 
action, such action is in a way dependent on the 
validity of the garnishment proceeding.77 The same 
is true where the action is commenced by garnishee 
or trustee process.78 Generally the principal action 
or proceeding and the garnishment proceeding are 
regarded as constituting a single suit.79 Sometimes 


69- U.S.—National Fire Ins. Co. v. 
Sanders, C.C.A.Tex., 38 F.2d 212, 
214, reversing. D.G., 33 F.2d 157, 
citing* Corpus Juris. 

Ga.—^Hines v. Minor, 106 S.B. 861, 
26 Ga.App. 278. 

Ill.—^Freeport Motor Casualty Co. v. 

Madden. 188 N.B. 415, 364 Ill. 486. 
28 C.J. p 21 note 91. 

70- U.S.—Brucker v. Georgia Casual¬ 
ty Co., D.C.MO.. 14 F.2d 688—Joski 

V. Short, D.C.Wash., 28 F.Supp. 821, 
citing Corpus Juris—U. S. v. Pacific 
Forwarding Co., D.C.Wash., 8 F. 
Supp. 647. 

Ark.—New York Life Ins. Co. v. 
Cherry, 50 S.W.2d 584, 185 Ark. 
984. 

Go.—Smith v. Georgia Granite Cor¬ 
poration, 198 S.B. 772, 186 Ga. 634, 
119 A.L.R. 650, transferred, see 194 
S.B. 908, 57 Ga.App. 245—^Hercules 
Powder Co. v. Rhoden, 126 S.B, 267, 
33 Ga.App. 405. 

Ill.—Freeport Motor Casualty Co. v. 
Madden, 188 N.B. 416, 354 Ill. 486— 
Ring V. Palmer, 32 N.E.2d 956, 309 
Ill.App. 333—Senelick v. Mann, 239 
Ill.App. 589. 

Mich.—Stev^^ns v. Northway, 291 N. 

W. 211, 293 Mich. 31, certiorari 
granted Metropolitan Casualty Ins. 
Co. of New York v. Stevens, 61 S. 
Ct. 74, 311 U.S. 637. 85 L.Ed. 405, 
affirmed 61 S.Ct. 715, 312 U.S. 663, 
85 L.Bd. 1044—^Wyngarden v. La 
Huis, 231 N.W. 572, 251 Mich. 276 
—Hiles V. Selas Co., 188 N.W. 364, 
219 Mich. 88. 

Minn.—Gil loley v. Sampson, 281 N.W. 
vJ3r-^0f3 Minn. 233. 

{Mo.-r-Nacy v. Le Page, 111 S.W.2d 26, 
''--S'n Mo. 1039, 114 A.L.R. 259—State 
ex rel. Kennedy v, Harris, 69 S.W. 
2d 307, 228 Mo.App. 469. 

N.M.—Mayo v. George, 248 P. 885, 
31 N.M. 693. 

N.D.—Ruchverg v. Russell, 3 N.W.2d 
459, 71 N.D. 658, 139 A.L.R. 1474 
—Hector v. McCormick, 252 N.W. 
52, 64 N.D. 294—Thorson v. Wei- 
mer, 230 N.W. 696, 59 N.D. 467. 


Or.—Credit Service Co. v. Peters, 239 
P. 810, 115 Or. 633. 

Tex.—First Nat. Bank in George 
West V. Frost Nat. Bank of San 
Antonio, Civ.App., 142 S.W.2d 555,, 
error dismissed, judgment correct 
—First Nat. Bank v. Little, Civ. 
App., 6 S.W.2d 819—^Texas Co. v. 
Disney, Civ.App., 279 S.W. 280— 
Wilson V. Young County Hardware 
& Furniture Co., Civ.App., 262 S.W. 
873. 

Wash.—Hillman v. Gray, 1 P.2d 318, 
163 Wash. 406, 75 A.L.R. 1356. 

28 C.J. p 21 note 92. 

“Garnishment is an ancillary pro¬ 
ceeding in the nature of process to 
obtain satisfaction of a judgment 
rendered in the principal action or 
proceeding.*' 

U.S.—American Automobile Ins. Co. 

V. Freundt, C.C.A.I11., 103 P.2d 613, 
614. 

Ill.—First Nat. Bank v. Hahnemann 
Insstitutions of Chicago, 190 N.B. 
707, 709, 356 Ill. 366—City of Chi¬ 
cago V. Bowman Dairy Co., 10 N. 
E.2d 994, 996. 292 Ill.App. 325. 
Oarnishmeut is a provisioual remedy 
Ark.—Poster v. Pollack Co., 291 S.W. 
989, 173 Ark. 48. 

Neb.—Early v. Belgrade-Hord Co., 
277 N.W. 596, 133 Neb. 884. 

N.D,—First Nat. Bank v. Rohlik, 262 
N.W. 468, 66 N.D. 72. 

71- Mo.—Milliken v. Armour & Co., 
104 S.W,2d 1027, 1028, 231 Mo.App. 
662, quoting Ck>xpus Juris. 

28 C,J. p 21 note 93. 

72- Mo.—Milliken v. Armour & Co., 
supra, quoting Corpus Juris—Gra- 
her V. Ft Dearborn Casualty Un¬ 
derwriters of Chicago, Ill., App„ 
35 S.W.2d 933—Graff v. Continental 
Auto Ins. Underwriters, Springfield, 
III., 35 S.W.2d 926, 225 Mo.App. 85. 

Tenn.—Rowland v, Quarles, 100 S.W. 

2d 991, 20 Tenn.App. 470. 

Tex.—Durham v. Scrivener. Civ.App., 
228 S.W. 282. 

28 C.J. p 22 note 94. 

73- Mo.—Milliken v. Armour & Co., 
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104 S.W.2d 1037, 1028, 231 Mo.App. 
662, quoting Corpus Juris. 

28 C.J. p 22 note 95. 

74- Mo.—State ex rel. Auehincloss. 

' Parker & Uedpath v. Harris, 159 
S.W.2d 799. 

28 G.J. p 22 note 96. 

75. N.D.—Atwood v. Tucker, 145 N. 

W. 687, 26 N.r>. 622, 51 L.R..\..N. 
S., 697. 

76. N.M.—Mayo v. George, 248 P. 
885, 31 N.M. 593. 

Wash.—Hillman v. Gray, 1 P.2d 318, 
163 Wash. 405, 75 A.L.R. 1366. 

28 C.J. p 22 note 99. 

77. Utah.—Bristol v. Brent, 99 P. 
1000, 35 Utah 213. 

28 C.J. p 22 note 1. 

78. Ma.ss.—Ouarino v, Russo, 102 N. 
E. 128, 215 Mass. 83. 

28 C.J. p 22 note 2. 

Commencement of action by garnish¬ 
ment proce.ss .see infra 5 15. 

79. Ill,—Senelick v. Mann, 239 III. 
App. 589. 592, citing Corpus Juris. 

Tex.—First Nat, Bunk v. Little, Olv. 
App,, 6 S.W.2d 819—Texas Co. v, 
Disney, Civ.App., 279 S.W. 280— 
Wilson V. Young County Hardware 
& Furniture Co., Cfv.App.. 262 S.W. 
873. 

28 C.J. p 22 note 3. 

*Tt I garnishment] is not a distinct 
and separate suit, but an additional 
.step in the original action.”—Zimek 
V. Illinois Nat. t'asualty Co., 19 N.E. 
2d 620, 622, 370 Ill. 572. 

Ctamishmeat is not oommsucamsut of 
independent action 
Mich.—Stevens v. Northway, 291 N- 
W. 211, 293 Mich. 31, certiorari 
granted Metropolitan Casualty Ins. 
Co. of New York v. Stevens, 61 S. 
Ct, 74, 311 U.S. 637. 85 L.Ed. 405, 
affirmed 61 S.Ct. 715, 312 U.S. 663, 
85 L.Ed, 1044—Wyngarden v. La 
Huis, 231 N.W, 572, 251 Mich. 276. 
Mo.—Proholf V. Casualty Reciprocal 
Exchange, App., 113 S.W,2d 1026. 
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GARNISHMENT 


the two proceedings are considered to be joint for 
some purposes and separate for others.^® Despite 
its dependent character, garnishment is sometimes 
regarded as a distinct action or proceeding, separate 
from the action on which it is based.^^ In some 
states an independent action is authorized against 
the garnishee at certain stages of the original gar¬ 
nishment proceeding.S2 

Merits of main suit not affected. Garnishment 
has nothing to do with the merits of the main suites 

b. Purpose 

The purpose of garnishment is to enable the plaintiff 
to subject to the payment of his claim property of the 
defendant in the hands of a third person. 


§ 2 

The object of garnishment is to enable plaintiff to 
subject to the pa 3 mient of his claim property of de¬ 
fendant in the hands of a third person,^^ or to dis¬ 
cover property or effects of defendant m the hands 
of a third person,^® or to obtain something in the 
nature of a lien on such property pending litigation 
between plaintiff and defendant,^® or to reach prop¬ 
erty of defendant not subject to direct levy-^*^ Gar¬ 
nishment was never intended to enable plaintiff to 
enforce claims held by him directly against the gar- 
nishee^S or to enable him to take property not be¬ 
longing to defendant neither was it ever intend¬ 
ed to be used for a “fishing expedition,”or to de¬ 
prive the garnishee of any of his own rights,^^ or 
to subject him to double actions.^2 


80. N.H.—Whitcomb v. Quinlan, 76 

A. 525, 75 N.H. 429. 

28 C.J. P 23 note 4. 

81. U.S.—^Joski V. Short, D.C.Wash., 
28 F.Supp. 821. 

Ga.—Smith v. Georgia Granite Cor¬ 
poration. 198 S.E. 772, 186 Ga. 634, 
11.9 A.Li.Il. 550, transferred, see 194 
S.E. 908, 67 Ga.App. 246—Bugg v. 
Consolidated Grocery Co., 118 S.E. 
56, 155 Ga. 650, reversing Consol¬ 
idated Grocery Co. v. Bugg, 113 S. 

B. 60, 28 Ga.App. 809, conformed to 
118 S.B. 704, 30 Ga.App. 642—Mose¬ 
ley V. Alspaugh, 16 S.E. 2d 614, 
65 Ga,App. 772, transferred, see 14 
S.B.2d 737, 192 Ga. 216—Anderson 
V. Ledbetter-Johnson, Contractors, 
9 S.E.2d 860, 62 Ga.App. 732—Mum- 
ford V. Mechanics’ Loan & Savings 
Co., 154 S.E. 466, 41 Ga.App. 748— 
Hercules Powder Co. v. Rhoden, 126 
S.E. 267, 33 Ga.App. 405—^Blakeney 
V. Franklin, 106 S.E. 872, 26 Ga. 
App. 305—Lamb v. Whitman, 87 S. 
B. 1096, 17 Ga.App. 687. 

Or.—^Electrical Products Corporation 
V. Ziegler Drug Stores, 68 P.2d 185, 
157 Or. 267—^Northwest Adjustment 
Co. V. Akers, 27 P.2d 889, 145 Or. 
341. 

28 C.J. p 23 note 5. 

Gamishment after return of ezeotu 
tion uuUa bona 

Any process, whether writ or other 
notice in writing, which when served 
on a party as garnishee .would have 
the effect of authorizing an order or 
judgment in personam against him, 
on rendition of which a general ex¬ 
ecution may issue, leviable on all 
property in the state of which he 
may be possessed, such proceeding 
being after judgment and return of 
nulla bona on an execution is to be 
regarded as an independent proceed¬ 
ing.—London & Lancashire Indemni¬ 
ty Co. of America v. Courtney, C.C.Al. 
Okl., 106 F.2d 277. 

82. Ohio.—SQuair v. Shea, 26 Ohio 
St. 645. 

28 C.J. p 23 note 6. 


On default of answer or sufficient 
disclosure see infra § 224. 

83. Mo.—State ex rel. Auchincloss, 
Parker & Redpath v. Harris, 169 
S.W.2d 799. 

84. U.S.—Brucker v. Qeorgrla Casual¬ 
ty Co., D.C.MO., 14 P.2d 688. 

Ark.—^New Tork Life Ins. Co. v. 
Cherry, 60 S.W.2d 684, 186 Ark. 
984—Foster v. Pollack Co., 291 S. 
W. 989, 173 Ark. 48. 

Ill.—^Zimek v. Illinois Nat. Casualty 
Co., 19 N.B.2d 620, 370 Ill. 672— 
Ring V. Palmer, 82 N.E.2d 956, 309 
I11.APP. 333. 

Minn.—Gilloley v. Sampson, 281 N.W. 
3, 203 Minn. 233—^Knudson v. An¬ 
derson, 272 N.W. 376, 199 Minn. 
479—Minneapolis, St. P. & S. S. M. 
Ry. Co. V. Pierce, 116 N.W. 649, 103 
Minn. 504. 

Miss.—Craig v. Barber Bros. Con¬ 
tracting Co., 199 So. 270, 190 Miss. 

V. La Rue, App., 168 S.W. 
—Graber v. Ft. Dearborn 
Casualty Underwriters of Chicago, 
Ill., App., 36 S.W.2d 933—Graff v. 
Continental Auto Ins. Underwrit¬ 
ers, Springfield, Ill., 35 S.W.2d 926, 
225 Mo.App. 85—McEwen v. Ster¬ 
ling State Bank, 5 S.W.2d 702, 222 
Mo.App. 660. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 173 S.E. 67, 206 N.C. 182. 
Tenn.—Rowland v. Quarles, 100 S.W. 

2d 991, 20 Tenn.App. 470. 

Tex,—McKesson & Robbins v. South¬ 
western Drug Corporation, Civ. 
App., 166 S,W.2d 758. 

Va.—Levine’s Loan Office v. Starke, 
126 S.E. 688, 140 Va. 712. 

28 C.J. P 23 note 13. 

Other slsuilar statements 

(1) To subrogate plaintiff to the 
rights of defendant against the gar¬ 
nishee.—Commercial Investment 
Trust V. William Frankfurth Hard¬ 
ware Co., 190 N.W. 1004, 179 Wis. 21. 

(2) To compel an assignment of 
defendant’s property to plaintiff.— 
Hollowaty for Use of Cherka« v. Pru¬ 
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dential Ins. Co. of America, 282 Ill. 
App. 684. 

85. Tex.—^McKesson & Robbins v. 
Southwestern Drug Corporation, 
Civ.App., 165 S.W.2d 758. 

Va.—^Fentress v. Rutledge, 126 S.E. 

668, 140 Va. 685. 

28 C.J. p 23 note 14. 

86. Me.—Smith v. Davis, 158 A. 359. 
131 Me. 9, 81 A.L.R. 78. 

Utah.—^Blue Creek Land & Live Stock 
Co. V. Kehrer, 206 P. 287, 60 Utah 
62—Bristol V. Brent, 99 P. 1000, 
35 Utah 213. 

Lien of garnishment see infra S9 181, 
182. 

87. Okl.—Voss Truck Lines v. Citi- 
zens-Farmers Nat. Bank of Chicka- 
sha, 102 P.2d 173, 187 Okl. 289— 
Davidson v. Finley, 222 P. 678, 96 
Okl. 291. 

Wyo.—Thex v. Shreve, 267 P. 92, 38 
Wyo. 285. 

28 C.J. p 23 note 16. 

Property subject to direct levy see 
infra § 69. 

Property fraudulently transferred 
Some of the early statutes seem to 
have been enacted in order to enable 
creditors to reach property fraudu¬ 
lently transferred.—Treadway v. An¬ 
drews, 20 Conn. 384. 

Garnishment of property fraudulent¬ 
ly conveyed see Fraudulent Con¬ 
veyances § 310. 

88. Me.—^Davis v. U. S. Bobbin & 
Shuttle Co., 107 A. 866, 118 Me. 286. 

28 C.J. p 23 note 19. 

89. Wyo.—Thex v. Shreve, 267 P. 92, 
38 Wyo. 285. 

90. Ill.—Cohen v. North Avenue 
State Bank, 26 N.E.2d 691, 304 IlL 
App. 413. 

91. Mich.—Elarp v. Citizens’ Nat 
Bank, 43 N.W. 680, 76 Mich. 679. 

Scope of garnishee’s liability see in¬ 
fra §§ 176-180. 

92. Mich.—^Karp v. Citizens’ Nat. 
Bank, supra. 

Prior action as defense to garnish¬ 
ment see infra §§ 93, 94. 
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§ 2 


Foreign attachment and attachment execution. 
The primary purpose of a foreign attachment is to 
compel a nonresident defendant to appear and de¬ 
fend plaintiffs claim,93 and a secondary purpose is, 
by attaching the foreign defendant’s property in the 
hands of a third person, to secure a fund or prop¬ 
erty out of which plaintiffs claim, when reduced to 
judgment, may be satisfied.94 The purpose of an at¬ 
tachment execution is to enforce a judgment already 

obtained.95 

§ 3. Validity, Construction, and Operation 
of Garnishment Statutes Generally 

a. Validity 

b. Construction, operation, and effect 
a. Validity 

It is within the power of the legislature to enact 
garnishment statutes, and statutes of this nature have 
generaliy been upheld. 

It is within the power of the legislature to enact 
garnishment statutes,^® and statutes of this nature 
have generally been upheld.97 
Garnishment on foreign attachment. A nonresi¬ 
dent debtor’s effects and property located within the 
jurisdiction may properly and legally be made sub¬ 


jects of garnishment.98 Statutes subjecting such 
property to garnishment are not invalid as violat¬ 
ing the doctrine that a statute can have no extra¬ 
territorial effect ;99 but a statute authorizing gar¬ 
nishment of a resident debtor of a nonresident debt¬ 
or of a nonresident principal defendant is invalid.^ 

b. Construction, Operation, and Effect 

(1) In general 

(2) Liberal or strict construction 

(3) Remedial character of statutes 

(4) Retroactive operation 

(5) Extraterritorial operation 

(6) What law governs 

(1) In General 

Rules governing the construction and operation of 
statutes generally apply to the construction and operation 
of garnishment statutes. 

In arriving at the proper interpretation of gar¬ 
nishment statutes, recourse should be had to the 
rules controlling and aiding the construction of 
statutes generally.2 The primary consideration is 
of course to arrive at the intention of the legisla¬ 
ture,^ even to the extent of favoring the spirit of 
the statute rather than its literal wording,^ and the 


93. Del.—^Womack v. De Witt, Su¬ 
per., 10 A.2d 504—Eastern Union 
Co. of Delaware v. Moffat Tunnel 
Improvement Dist., 178 A. 864, 6 W. 
W.Harr. 488. 

Pa.—Sniderman v. Nerone, 9 A.2d 335^ 
336 Pa. 305, affirmlne 7 A.2d 496, 

136 Pa.Super. 381—Williams v. 
Rlcca, 187 A. 722, 324 Pa. 33— 
Christian, lo Use of Bethany Coal 
Co. V. Bennett, 175 A. 494, 317 Pa. 
23—^Konopka v. McAteer, 169 A. 
778, 313 Pa. 510—Rankin v. Cul¬ 
ver, 154 A. 701, 303 Pa. 401—Da¬ 
vid E. Kennedy, Inc., v. Schleindl, 

137 A. 815, 290 Pa. 38, 63 A.L.R. 

1020—Marano v. Granata, 30 A. 2d 
243, 151 Po. Super, 454—Nazareth 
Cement Co. v. Union Indemnity Co., 
177 A, 64, 116 Pa,Super. 506— 

Morlnelli v. H. P. Garin Co., 100 Pa, 
Super. 510—Falk Co. v. American 
Ry. Express Co., 79 Pa.Super. 99. 

28 C.J. p 23 notes S-IO. 

94. Del.—^Eastern Union Co. of Del¬ 
aware V. Molfat Tunnel Improve¬ 
ment Dist., 178 A. 864, 6 W.W. 
Harr. 488. 

Pa.—Sniderman v. Nerone, 9 A.2d 335, 
336 Pa. 305, aiUrmingr 7 A.2d 496, 
136 Pa,Super. 381—Christian, to 
Use of Bethany Coal Co. v. Bennett, 
176 A, 494, 317 Pa. 23—Marano v. 
Granata, 30 A.2d 243, 161 Pa,Super. 
464—Morlnelli v. H. P. Garin Co., 
100 PaSuper. 510. 

9a Pa—Sniderman v. Nerone, 9 A. 
2d 336, 386 Pa 305, afflrmln^T 7 A. 
2d 496, 136 PaSuper. 381—^Wil¬ 


liams V. Ricca, 187 A. 722, 324 Pa. 
33. 

9a U.S.—Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
Idaho, 61 S.Ct. 613, 312 U.S. 183, 
86 L.Ed. 725, reversing, C.C.A., 
Lincoln Mine Operating Co. v. Hu¬ 
ron Holding Corporation, 111 F.2d 
438, reversing, D.C.. 27 P.Supp. 720, 
certiorari granted Huron Holding 
Corporation v. Lincoln Mine Oper¬ 
ating Co., 61 S.Ct. 28, 311 U.S. 625, 
86 L.Ed. 379, rehearing denied 61 
act. 840, 313 U.S. 698, 85 L.Bd. 
1660—Chancey v. Bauer, C.C.A. 
Fla, 97 F.2d 293, rehearing denied 
97 F.2d 994. 

97. Particular statutes hbld valid 
Ill.—^Zlmek V. Illinois Nat. Casualty 
Co., 19 N.E.2d 620, 370 Ill. 672. 
Minn,—Franks v. Allen, 272 N.W. 

166, 199 Minn. 460. 

Neb.—Department of Banking v, Poe, 
286 N.W. 264, 136 Neb, 422, 123 
A.L.R 894. 

Pa.—Everhart v, Everhart, 87 Pa. 
Super. 184. 

W.Va—Byrd v. Rector, 163 aE. 846, 
112 W.Va 192, 81 A.L.R. 1213. 

28 C.J. p 24 note 20. 

PartioTUar statutes held invalid 

(1) In general,—Galesburg Coulter 
Disc Co. V. Hunter, 196 N.B. 94, 208 
Ind. 330—Martin v. Loula, 194 N.R 
178. 208 Ind. 346. 

(2) Statute reducing time within 
which writ of garnishment would be 
permitted to issue on deficiency judg- 
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ment on note secured by lion on real¬ 
ty.—Currie v. First Nat. Bank, Tex. 

Civ.App., 96 aw.2d 731, error re¬ 
fused. 

Validity of .statutes authorizing gar¬ 
nishment of .salaries or wages of 
public officers and employees see 
infra § 116. 

9a U.S.—Chaneoy v. Bauer, C.C,A. 
Fla, 97 F.2d 293, rehearing denied 
97 P.2d 994. 

28 C.J. p 24 note 38. 

99. R.I.—Cross v. Brown, 83 A. 147, 
19 R.I. 220. aflirniMd 20 S.Ct. 131, 
170 U.S. 396, 44 L.Ed. 211. 

28 C.J. p 25 note 43. 

1. Tenn.—Dickson v. Sinipnon, 113 
S.W.2d 1190, 172 Tcnn. 680, 116 A. 
UR. 380. 

2, Cal.—Walters v. Bank of America 
Nat. Trust & Savings Ass*n, 69 P. 
2d 839. 9 Cul.2d 46. 110 A.UU. 1259. 

Rules governinK construction of 
statutes generally see the C.J.S. 
title Statutes 311 et sect, also 59 
C.J. p 943 note 29 et seq. 

a Hawaii.—Nichols v. Mossman, 36 
Hawaii 772, 776, quoting Corpus 
JUria 

Pa—Prltsch v. Buckman, 20 Pa.D!st. 
& Co. 195. 

Utah.—Milford State Bank v. Mur¬ 
dock, 65 r.2d 637. 91 Utah 642. 

28 C.J. p 26 note 46. 

Hawaii.—Nichols v. Mossman. 35 
Hawaii 772, 776, quoting €k>zpns 
JPurla 
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court will incline to that construction which will be 
conducive to the ends of justice.^ As in the case 
of other statutes, garnishment statutes must receive 
a reasonable construction.6 They must be construed 
in the light of general principles of law and pro¬ 
cedure.*^ There is some conflict as to whether they 
will be strictly or liberally construed, see infra sub¬ 
division b (2) of this section, but, since the remedy, 
as has been seen supra § 1 b, is based entirely on 
statutes, it is settled that in a particular case the 
proceeding must find a clear sanction in the statu¬ 
tory law,^ and can derive no authorization from the 
consent of parties^ or from their conduct.^® It has 
been declared that the modem legislative tendency 
is to broaden the scope of the remedy by garnish¬ 
ment,but this cannot be done by judicial in¬ 
dulgence of intendments.12 Conversely, where the 
remedy is clearly given, it cannot be taken away or 
cut down by judicial construction.^^ 


Statutes in pari materia will be considered in con¬ 
struing garnishment statutes.^^ 

Decisions under custom of London. Although the 
remedy of garnishment was derived, as has been 
seen supra § 1 b from the foreign attachment cus¬ 
tom of London, the decisions under such custom are 
not determinative of the scope of the remedy in the 
United States,^5 they are sometimes cited as 

bearing on the proper construction of the statutes,^® 
or even given controlling weight.^*^ 

(2) Liberal or Strict Construction 

The authorities differ as to whether garnishment 
statutes will be strictly or liberally construed. 

According to the general rule applicable to stat¬ 
utes in derogation of the common law, garnishment 
statutes are usually construed strictly against the 
party resorting to the remedy,^® and, as a corollary 


Mass.—Burlingame ▼. Bell, 16 Mass. 
318. 

6. Hawaii.—^Nichols v. Mossman, 35 
Hawaii 772, 776, quoting CCrpufl 
Juris. 

Mass.—^Dunning v. Owen, 14 Mass. 
167. 

^ Cal.—-Walters v. Bank of America 
Nat. Trust & Savings Ass'n, 69 
P.2d 839, 9 Cal.2d 46, 110 A.L.R, 
1269. 

28 C.J. P 26 note 74. 

Bnabllng gamlsliee to assist defcoid- 
ant 

Garnishment statutes should not 
be so construed as to enable the gar¬ 
nishee to assist his creditor.—^Knud- 
son V. Anderson, 272 N.W. 376, 199 
Minn. 479—Minneapolis, St. P. & S. 
S. M. Ry. Co. V. Pierce, 116 N.W. 649, 
103 Minn. 604. 

7. N.M.—^Mayo v. George, 248 P. 885, 
31 N.M. 693. 

8;, XT.S.—^Baumgarden v. Reconstruc¬ 
tion Finance Corporation, C.C.A. 
Ill., 131 P.2d 741—^McLeod v. Coop¬ 
er, C.C.A.Pla., 88 F.2d 194, certio¬ 
rari ' denied 57 S.Ct. 938, 801 U.S. 
706, 81 Li.Eld. 1369, rehearing de¬ 
nied 68 S.Ct. 6, 302 U.S. 773, 82 
L.Bd. 699—Carson Petroleum Co. 
V. Moorcroft, C.C.A.I11., 12 P.2d 
672. 

Ala.—Sloss V. Glaze, 164 So. 61, 62, 
231 Ala. 234, citing Corpus Juris. 
Oolo.—^Black V. Plumb, 29 P.2d 708, 
94 Colo. 318, 91 A.L.R. 1334—State 
V. Elkins, 270 P. 876, 84 Colo. 409. 
Fla.-—Williams v. T. R. Sweat & Co., 
137 So. 698, 103 Fla. 461. 

Ga.—^Pew V. Pou, 124 S.B. 372, 32 
Ga.App. 620—^Weston v. Beverly, 
73 S.B. 404, 10 Ga.App. 261. 
m. —^Freeport Motor Casualty Co. v. 
Madden, 188 N.B. 415, 364 IlL 486 
—Cohen v. North Avenue State 
Bank, 26 N.E.2d 691, 304 ULApp. 

38 O.J.S.—14 


418—-Hunley v. Panther Creek 
Mines, Inc., 223 IlLApp. 668. 

Kan.—State Bank of Dodge City v. 
McKibben, 70 P.2d 1, 3, 146 Kan. 
341, citing Corpus Juris- 

Ky.—Shepherd v. Haymond, 166 S.W. 
2d 812, 291 Ky. 780—Hartford Fire 
Ins. Co. v. Green, 138 S.W.2d 933, 
282 Ky. 466—Ray v. Peter Pox 
Sons Co. of Kentucky, 114 S.W.2d 
760, 272 Ky. 497. 

Mich.—People’s Wayne County Bank 
T. Stott, 224 N.W. 362, 246 Mich. 
540, 64 A.L..R. 427—Hiles v. Selas 
Co., 188 N.W. 364, 219 Mich. 88. 

Tex—Subscribers to Fidelity Lloyds 
of America v. Lyday, Clv.App., 6 
S.W.2d 653. 

Wash.—^McAvoy v. Weber, 88 P.2d 
448, 460, 198 Wash. 370, citing 

Corpus Juris. 

28 C.J. p 26 note 61. 

9. Ala.—^Porter & Blair Bteirdware 
Co. V. Perdue, 16 So. 713, 106 Ala, 
293, 63 Ain.S.R. 124. 

Va.—^Bickle v. Chrisman, 76 Va. 678. 

IOl Ala.—^Porter & Blair Hardware 
Co. V. Perdue, 16 So, 713, 106 Ala. 
293, 63 Am.S.R. 124. 

Va.—^Sickle v. Chrisman, 76 Vcl 678. 

IL Iowa.—^Boyer v. Hawkins, 86 
Iowa 40. 

12. Colo.—^Black V. Plumb, 29 P.2d 
708, 94 Colo. 318, 91 A.L.R. 1334. 

Ga.—^Pew V. Pou, 124 S.B. 372, 32 
Ga.App. 620—Weston v. Beverly, 
73 S.E. 404, 10 Ga.App. 261. 

Mich.—Talbert v. Solventol Chemical 
Products, 8 N.W.2d 637—Old Ben 
Coal Co. V. Universal Coal Co., 227 
N.W. 794, 248 Mich. 486. 

iq-.D.—^Hector v. McCormick, 262 N. 
W. 52, 64 N,D. 294. 

28 C.J. P 26 note 66. 

13. Mich.—^Talbert v. Solventol 

Chemical Products, 8 N.W.2d 637— 
Old Ben Coal Co. ▼, Universal 
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Coal Co., 227 N.W. 794, 248 Mich. 
486. 

28 C.J. p 25 note 66. 

14. Idaho.—Blackaby v. Dunning, 
232 P. 666, 40 Idaho 20. 

28 C.J. p 26 note 57. 

Particular statutes held lu pari 
materia to be considered in constru¬ 
ing garnishment statutes: 

(1) Attachment statutes. 

Utah.—^Blue Creek Land & Live 
Stock Co. V. Kehrer, 206 P. 287, 60 
Utah 62. 

Wash.—State v. King County Super. 
Ct., 178 P. 827. 106 Wash. 676. 

(2) Execution statutes.—Ivy v. La 
Rue, Mo.App., 158 S.W.2d 232. 

15- U.S.—Fisher v. Consequa, Pa., 9 
P.Cas.No.4,816, 2 Wash.C.C. 382. 

28 C.J. p 26 notes 69, 60. 

le. U.S.—Graighle v. Notnagle, Pa., 
10 F.Cas.No.6,679, 1 PetC.a 246. 

28 C.J. p 25 note 61. 

17. S.C.—^Blair v. Cantey, 29 S.C.L. 
34, 42 Am.D. 360. 

18. U.S.—Cold Metal Process Co. v. 
McLouth Steel Corporation, C.C. 
A-Mich., 126 P.2d 185—^U. S. v. 
Pacific Forwarding Co., D.C.Wash., 
8 P.Supp. 647. 

Ark.—^Missouri Pac. R. Co. v. McLen¬ 
don, 46 S.W.2d 626, 185 Ark. 204. 
Ky.—Shepherd v. Haymond, 165 S. 
W.2d 812, 291 Ky. 780—Hartford 
Fire Ins. Co. v. Green, 138 S.W.2d 
933, 282 Ky. 466—^Ray v. Peter Fox 
Sons Co. of Kentucky, 114 S.W.2d 
760, 272 Ky. 497. 

—^Webber v. Richter, 187 N.W. 
628, 217 Mich. 561. 

Pa.—Seip V. Laubach, 4 A.2d 149, 
333 Pa. 226—Williams v. Ricca, 187 
A. 722, 324 Pa. 33—^Morinelli v. 
H. P. Garin Co., 100 Pa.Super. 610. 
R.I.—^Home Sav. Bank v. Rolapdo, 
189 A. 27, 67 B.L 206—Baxter v. K 
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to this rule, a liberal construction is indulged in fa¬ 
vor of the garnishee but, even under this rule, 
the statute will be g^ven a fair construction.20 
There is considerable authority, however, to the 
effect that garnishment statutes, being remedial, 
must be liberally construed to advance the remedy,^! 
and in some states the statutes expressly require 
such a construction.22 Certainly the statute will not 
be construed with such strictness as to defeat its 
evident purpose but in any event the clear and 
unambiguous provisions of the statute will not be 
departed from under the guise of a liberal inter¬ 
pretation,the statute must be substantially com¬ 
plied with,25 and no broader effect will be g^yen 
to it than is required by its obvious purpose. 2 6 

(3) Remedial Character of Statutes 

statutes authorizing garnishment are remedial. 

Statutes authorizing garnishment are remedial in 
that they pertain to and affect a remedy as distin¬ 
guished from a right.27 

(4) Retroactive Operation 

The retrospective operation of a garnishment stat¬ 
ute depends on the terms of the statute properly con¬ 
strued. 

Garnishment statutes sometimes expressly author¬ 
ize the remedy in aid of judgments rendered prior to 


their enactment.jn the absence of some such 
authorization, the retrospective operation of a gar¬ 
nishment statute is of course a matter of interpre- 
tation.29 It has been held that, in view of the re¬ 
medial character of garnishment, statutes conferring 
the remedy should be given a retrospective opera¬ 
tion in the absence of directions to the contrary.30 
Words importing prospective operation do not pre¬ 
vent the statute from being retroactive, where the 
latter intent is gathered from the whole statute 
but the court will not override the effect of such 
words by resort to speculation and supposition as to 
legislative intent.22 Moreover, the court will be 
slow to impute to the legislature an intention to 
validate void prior proceedings,33 or an attempt to 
create new liabilities from previously existing rela¬ 
tions,34 especially where there is a general provi¬ 
sion in the revision or codification, of which the 
new garnishment law is a part, that existing rights 
and remedies shall not be afTected.35 

Statutes repealing or limiting remedy. Pending 
garnishment proceedings are deprived of legal sanc¬ 
tion by the unqualified repeal of the statute under 
which they were instituted.^® Likewise pending 
proceedings are within unqualified prohibitions on 
the use of the remedy for certain purposes, added 
to the statute by amendment.®7 


W. Tyas Co., 148 A. 600, 60 R.I. 
452. 

Tex.—^Pirst Nat. Bank v. Guaranty 
Bond State Bank of Athens, Com. 
App., 28 S.W.2d 312, reverslngr, 
Civ.App., 12 S.W.2d 676—New Am¬ 
sterdam Casualty Co. v. Keith, 
Com.App., 273 S.W. 836, 837, citing: 
Corpus praxis, rehearing: denied 
276 S.W. 12, and reversing. Civ. 
App., 260 S.W. 696—^Ahadie v. Gay- 
lor Oil Co., Civ.App., 129 S.W.2d 
819—^U. S. Fidelity & Guaranty Co. 
V. r^aniels, Civ.App., 107 S.W,2d 
400—Cragin & Son v. Jones, Civ. 
App., 87 S.W.2d 1114—Hatley v. 
West Texas Nat. Bank of Big 
Spring. Civ.App., 272 S.W. 671, re¬ 
versed on other grounds, Com.App., 
284 S.W. 640—^Luse v. Fort Worth 
Flectric & Motor Car Co., Civ.App., 
261 S.W. 163—^Downs v. Cason, Civ. 
App., 260 S.W. 471—^Barker v. Se¬ 
curity State Bank of Bowie, Civ. 
App.. 248 S.W. 478. 

28 C.J. p 26 note 66. 

19. Pa.—^Biddle v. Girard Nat. Bank, 
41 .L€g.Int 16, 17 Phila. 180, af¬ 
firmed 109 Pa. 349, 16 Wkly.N.C. 
897, 42 L.eg.Int. 366. 

28 C.J. p 26 note 66. 

20. CaL—^Walters v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n, 69 
P.2d 839, 9 Cal.2d 46, 110 A.L..R. 
1269. 


N.H.—Bennett v. Hebhard, 68 A. 637, 
74 N.H. 411. 

21, Ill,—Wheeler v. Chicago Title & 
Trust Co., 76 N.B. 465, 217 Ill 128. 
28 C.J. p 26 note 68. 

29. Ala.—^Dlshman v. Griffis, 73 So. 

966, 198 Ala. 664. 

28 C.J. p 26 note 69. 

23. Ohio.—^Whitman v. Keith, 18 
Ohio St. 134. 

24. Colo.—Troy Laundry & Machin¬ 
ery Co, V. City of Denver, 63 P. 
266, 11 Colo.App. 368. 

28 C.J. p 26 note 71. 

35, Ala.—W. L. Murdock Brokerage 
Co. V. Collins, 40 So. 96, 146 Ala. 
604. 

26. Vt.—^Hall V. Bowker, 44 Vt. 77. 

27. Hawaii.—^Nichols v. Mossman, 
36 Hawaii 772, 776, quoting Cor¬ 
pus Juris. 

Ill.—^Zimek v. Illinois Nat. Casualty 
Co., 19 N.E.2d 620, 370 Ill. 672— 
Freeport Motor Casualty Co. v. 
Madden, 188 N.B. 416, 364 Ill. 486. 
Tex.—^Flrst Nat. Bank v. Little, Civ. 
App., 6 S.W,2d 819, 822, citing 

Corpus Juris. 

28 C.J. p 19 note 66. 

2& Ala.—^Faulkner v. Chandler, 11 
Ala. 726. 

29. Colo.—^Fisher v, Hervey, 6 Colo. 
16. 
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N.T.—^Laird v. Carton, 89 N.B. 822, 
196 N.Y. 169, 25 L.R.A,N.S., 189, 
reversing 116 N.Y.S. 851, 132 App. 
Div. 176. 

30. N.Y.—Laird v. Carton, supra. 

28 C.J. p 27 note 80. 

31. Colo.—^Fisher v. Hervey, 6 Colo. 
16. 

28 C.J. p 27 note 81. 

32. U.S.—^Ashley v. Maddox, Super. 
Ark., 30 F.Cas.No.lS,227, 18 
Hempst. 217. 

28 C.J. p 27 note 82. 

33- Ala.—Montgomery First Nat. 
Bank V. Dimmick, 67 So. 309, 190 
Ala. 369. 

28 C.J. p 27 note 83. 

34. Ala..—^Montgomery First Nat. 
Bank v. Dimmick, supra—Bingham 
V. Rushing, 5 Ala. 403. 

35. Ala.—^Montgomery First Nat. 
Bank v. Dimmick, 67 So. 309, 190 
Ala. 369. 

36- Ga.—^Lears v. Seaboard Air-Line 
R. Co., 60 S.B. 343, 3 Ga.App. 614. 
Wash.—W ooding v. Puget Sound 
Nat. Bank, 40 P. 223, 11 Wash. 627. 

37. Ga.—^Lears v. Seaboard Air-Line 
R. Co., 60 S.B. 343, 3 Ga.App. 614. 
28 C.J. p 27 note 88. 
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(5) Extraterritorial Operation 

Garnishment statutes can have no extraterritorial 
operation. 

The doctrine that a statute can have no extra¬ 
territorial effect applies to garnishment statutes.88 


(6) What Law Governs 

The validity and effect of a garnishnient proceeding 
are determined by the laws of the state where it la 
Instituted. 

The validity and effect of a garnishment proceed¬ 
ing are determned by the laws of the state where 
it is instituted.^?^ 


II. CHARACTER OP PRINCIPAL PROCEEDINGS, PROCESS, OR CLAIMS; GROUNDS 


§ 4. In General 

Garnishment may be had only In the case of pro¬ 
ceedings within the Intent of the statute affording the 
remedy, and It is available only where statutory grounds 
exist. 

The questions as to proceedings on or in aid of 
which garnishment may issue, and the grounds on 
which it is authorized, are so closely related that 
they lend themselves to separate treatment only to 
a limited extent. Both depend on the terms of the 
authorizing statute, and every case must be brought 
within its scope, whether the question is as to the 
character of the principal action or proceeding, or 
the circumstances under which the remedy is avail- 
able.^0 Sometimes, as appears infra § 5 a, the stat¬ 
ute in express terms authorizes garnishment in all 
cases. Sometimes it extends the remedy to certain 
proceedings or claims by specific designation or de¬ 
scription.'* ^ Generally, however, the statutory sanc¬ 
tion is given by reference to certain classes of ac¬ 
tions or proceedings, see infra §§ 5-10. The limi¬ 
tations on the use of garnishment generally relate to 
the status of plaintiffs claim, considered infra §§ 
13-18, especially in the matter of the necessity of 
prior resort to other remedies, see infra § 18, and 
to the stage of the principal proceeding at which 


garnishment may be resorted to, see infra §§ 15-17. 
The amount of the claim as a basis for garnishment 
is a matter of jurisdiction rather than of the char¬ 
acter of the claim and is considered infra § 121. 

Whether or not a particular claim, proceeding, or 
process is sanctioned as the basis of garnishment 
often requires the construction of the statutory ter¬ 
minology.** ^ The form of the action may be de¬ 
terminative of this question,48 this is not always 
the case.**^ Some of the principles determinative 
of the question whether or not an action is such that 
garnishee process may issue therein are closely anal¬ 
ogous to those, considered infra §§ 69-118, control¬ 
ling the question whether or not a claim is subject 
to garnishment, but confusion will inevitably result 
if the distinction between these two questions is not 
kept in mind. 

Garnishment on distress warrant or tax execu-- 
tion. Under the statutes in some jurisdictions gar¬ 
nishment cannot properly issue on a distress war¬ 
rant ;*5 but, where the statute so provides, it may 
be issued by a tax collector on a tax execution.^® 

Garnishment on foreign attachfnent, being a pure¬ 
ly statutory remedy, is available only where the 
grounds enumerated in the statute exist.^*^ 


38. Tenn.—^Kimbrough v. Hornsby, 
84 S.W. 613, 113 Tenn. 605. 

28 C.J. p 27 note 90. 


[9.y Mo.—State ex rel. Fielder v. 
rkwood, 138 S.W.2d 1009, 846 
Mo. 1089. 


40 . U.S.—U. S. V. Bailey, D.C.Ga.. 
62 F.2d 286, 287, citing Corpus 
Juris. 

Mich.—^Walden v. Springsteen, 276 N. 

W. 488, 282 Mich. 386. 

N.D.—^Alswager v. Dwelle, 292 N.W. 

223, 70 N.D. 118, 128 A.L.R. 1160. 
P€L—Union Nat. Bank v. George, 86 
Pittsb.Leg.J. 128, 61 York Leg.Hec. 
205. 

28 C.J. p 27 notes 98-1, p 30 note 55. 
Garnishment in admiralty see Ad¬ 
miralty § 107 b. 

Garnishment in Justices' courts see 
the C.J.S. title Justices of the 
Peace § 78, also 36 C.J. p 602 note 
87-p 612 note 95. 


40. Ga.—Gilham Hlectric CJo, v- 


Dauiel, 160 S.F. 106, 48 GcuApp. 
716. 

28 C.J. p 28 note 3. 

4a. N.D,—^Alswager v. Dwelle, 292 
N.W. 223, 70 N.D. 118, 128 A.L..R. 
1150. 

43. Me.—^Linscott v. Fuller, 67 Me. 
406. 

28 O.J. p 28 note 13. 

Waiver of tort and suit on contrsict 
see infra § 7. 

The pleadings in the main suit 
may properly be looked to in deter¬ 
mining whether or not the main suit 
is of a nature entitling plaintiff to 
the issuance of garnishment.—Stew¬ 
art V. Forrest, Tex.Civ.App., 124 S.W. 
2d 887. 

44b Tex.—Welch v. Renfro, 94 S.W. 
107, 42 Tex.Civ.App. 460. 

45. Ga.—Taylor v. Benjamin, 76 Ga. 

762—Smith v. Green, 34 Ga. 178. 

28 C.J. p 36 note 40 [cl. 


46. Ga—^Baxter v. Andrews, 62 S.EL 
42, 131 Ga 120, 20 L.R.A.,N.S., 268 
—Davis v. Millen, 36 S.B. 803, 111 
Ga 451. 


47. The requisites of garnishment 
on foreign attachment against a 
person are: 

(1) Defendant's nonresidence in the 
state.—Jacobs v. Spring, 132 A. 918; 
286 Pa 113—^Kohl v. Lyons, 189 A- 
498, 125 PaSuper. 347—Morinelli v. 
H. P, Garin Co., 100 PaSuper. 610. 

(2) His absence from the county 
at the issuing of the writ—Morinellt 
v. H. P. Garin Co., supra 

(3) The existence, at the time of 
serving the writ, of money, choses 
in action, accounts, credits, etc., of 
defendant in the possession of, or 
due or owing him by, some one capa¬ 
ble of being summoned as garnishee* 
within the county.—Morinelli v. H. 
P. Garin Co., supra 
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§ 5. Actions or Suits 

a. In general 

b. Personal actions 

c. Actions on judgments or decrees 

a. In General 

Under the statutes In some Jurisdictions garnishment 
-may be had In any action for the recovery of money. 

The statutes in the various jurisdictions differ as 
to the classes of actions or suits in which garnish¬ 
ment may be had prior to the entry of judgment in 
the main action or proceeding. Under the statutes 
in some jurisdictions, garnishment is expressly au¬ 
thorized in all cases where plaintiff may bring an 
action.4S In other jurisdictions the remedy is avail¬ 
able under the statutes “in any action for the recov¬ 
ery of money,or, with certain exceptions, in all 
personal actions, see subdivision b of this section in¬ 
fra. Generally the remedy is authorized in actions 
on contracts, see infra § 7, and in actions on judg¬ 
ments or decrees, see subdivision c of this section 
infra. Sometimes the remedy may be had in actions 
ex delicto, see infra § 8, and also in suits in equity, 
see infra § 10. After final judgment has been ren¬ 
dered in the main proceeding, the statutes, as will 
appear infra § 12, very frequently authorize gar¬ 
nishment on the judgment irrespective of the char¬ 
acter of the proceeding in which the judgment was 
rendered. 

b. Personal Actions 

Under eome statutes garnishment Is authorized In 


all personal actions except those for certain specified 
wrongs. 

In some jurisdictions the statutes authorize gar¬ 
nishment in all personal actions except those for 
certain specified wrongs. Under such statutes, gar¬ 
nishment may be had in all personal actions not ex¬ 
pressly excepted.50 The term “personal actions” as 
used in such statutes includes actions personal in 
form, although rights in real property are in- 
volved.5i Sometimes, however, the words “person¬ 
al actions,” as used in statutes authorizing garnish¬ 
ment in such actions are construed to mean actions 
in which plaintiff is entitled to a personal judg¬ 
ment only.52 

a Actions on Judgments or Decrees 

Generally garnishment will lie In actions on Judg¬ 
ments or decrees. 

Sometimes garnishment is specifically authorized 
by statute in actions on judgments53 or decrees.^^ 
Sometimes the sanction of garnishment in such cas¬ 
es is found in other statutory terminology as con¬ 
strued by the courts,such as that garnishment may 
issue in all cases,^® or in actions to recover debts,^7 
or in actions on contracts.®^ Such cases, however, 
are to be distinguished from those in which garnish¬ 
ment issues on a judgment rendered, considered in¬ 
fra § 12. 

Action on domumt fudgment Where the statute 
authorizes garnishment in actions on judgments, the 
remedy may be had in an action on a dormant judg- 
ment.53 


The req.iilslte8 of guxnlshmenli on. 
foreUra attaohment agaiiLst a 
corporation are: 

(1) That defendant is a foreign 
corporation.—Morlnelli v. H. P. Garin 
Co., supra. 

(2) That there is money, etc., of 
defendant in the possession of, or 
due or owing it by, some one capa¬ 
ble of being summoned as garnishee 
within the county.—^Morinelli v. H. 
P. Garin Co., supra. 

48. Ark.—^Bank of Budora v. Ross, 
271 S.W. 703. 168 Ark. 764. 

28 C.J. p 28 note 2. 

49. Ctaxnishment may he had In all 
olasdhs of actions under such a stat¬ 
utory authorization, provided only 
they are for the recovery of money. 
—Cummings v. Edwards, Wood & 
Co., 103 N.W. 709, 106 N.W. 304. 95 
Minn. 118—28 C.J. p 28 note 18. 
Actions not within statute 

(ij An action for specific perform¬ 
ance in which an accounting of rents 
and.* profits 'is sought merely ^ in¬ 
cidental relief is not an action 'Tor 
the recovery of money'' within the 
meaning of the garnishment statute. 


—^Mahlberg v. Jones, 223 N.W. 922, 
176 Minn. 622. 

(2) The same is also true of an ac¬ 
tion to set aside an assignment of 
a note and mortgage.—Williamson v. 
Guaranteed Securities Co. of Salt 
Lake City, Utah, 227 N.W. 430, 178 
Minn. 381. 

50. Mass.—^Poorvu v. Weisberg, 190 
N.B. 804, 286 Mass. 526—^MacCor- 
mac V. Hannan, 143 N.B. 270, 248 
Mass. 86. 

28 C.J. p 28 notes 23, 26. 

Actions ex delicto see infra § 8. 

Tort actions excepted from operation 
of statute see infra S 8. 

61. Me.—^Linscott v- Puller, 57 Me. 
406. 

28 C.J. p 28 note 24. 

62. Utah.—^Blue Creek Land & Live 
Stock Co. V. Kehrer, 206 P. 287, 
60 Utah 62. 

63. Ind.—^Whinery v. Eozaclk, 22 N. 
B.2d 829, 216 Ind. 136, superseding, 
App.. 19 N.B.2d 869. 

Mich.—^Talbert v. Solventol Chemical 
Products, 8 N.W.2d 637. 

NJD.—^Alswager v. Dwelle, 292 N.W. 
223, 70 N.D. 118, 128 A.L,R. 1160. 
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S.D.—Central Lumber Co. v. Dough¬ 
erty, 181 N.W. 196, 43 S.D. 680. 
Utah.—Milford State Bank v. Mur¬ 
dock. 66 P.2d 637, 91 Utah 642. 

28 C.J. p 30 note 66. 

5A Ind.—Whinery v. Kozaeik, 22 N. 
B.2d 829, 216 Ind. 136, superseding, 
App., 19 N.E.2d 869. 

N.D.—Alswager v. Dwelle. 292 N.W. 

223, 70 N.D. 118, 128 A.L.R. 1160. 
S.D.—Central Lumber Co. v. Dough¬ 
erty, 181 N.W. 196, 43 S.D. 680. 
Utall—^Milford State Bank v. Mur¬ 
dock, 66 P.2d 637, 91 Utah 642, 

28 C.J. p 30 note 67. 

Garnishment in equity see infra 3 10. 
55. Tex.—Masterson v. Keller, 80 S. 

W. 803, 40 Tex.Civ.App. 333. 

28 C.J. p 30 note 68. 

66 - Oa.—Bridges v. North, 22 Ga. 62. 
67. Md.—^Hepburn's Case, 8 Bland 
95. 

Tex.—^Masterson v. Keller, 89 S.W. 
803, 40 Tex.Civ.App. 333. 

58. Mich.—^Wattles v. Wayne Cir. 
Judge, 76 N.W. 116, 117 Mich. 662, 
72 Am.S.R. 690. 

28 C.J. p 30 note 61. 

59. Ga.—^Bridges v. Norths 22 Ga. 
52. 
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Foreign attachment. Under a statute authorizing 
Eoreign attachment in actions ex contractu, foreign 
attachment may be had in an action on a foreign 
judgment,provided the judgment is liquidated 
and unconditional.®! 

§ 6. - In Personam or In Rem 

Garnishment Is not available In proceedings strictly 
In rem to foreclose a lien. Neither is It available In 
actions In rem under a statute sanctioning the remedy 
only in “personal actions.” 

Garnishment is not available in proceedings strict¬ 
ly in rem to foreclose a lien an^^ as will be seen 
infra § 12, a judgment in rem will not support gar¬ 
nishment thereon. A statute authorizing garnish¬ 
ment in ‘‘personal actions” does not authorize it in 
actions essentially in rem.®® 

§ 7. - Ex Contractu 

Garnishment Is generally authorized by statute In 
personal actions founded on contract, express or Im¬ 
plied. 

As a general rule under the statutes garnishment 


is available in personal actions founded on con¬ 
tract,®^ express®® or implied.®® 

Actions for recovery of debts; against debtors; 
by creditors. Sometimes the right to garnishment is 
given by statute in actions to recover “debts,”®*^ or 
against “debtors,”®® or by ‘^creditors.”®® In this 
connection the word “debt” is sometimes construed 
technically, thus sanctioning garnishment only on 
claims similar to those on which the action of debt 
would lie.70 Generally, however, the word “debt” 
is construed as synonymous with “indebtedness.”'^! 
In any event, however, in order to constitute a 
debt, the claim must be founded on contract,*^2 must 
be based on a consideration,*^® and must constitute 
an existing indebtedness as distinguished from a 
claim out of which an indebtedness may arise.^^ 
The form of the action is not necessarily conclusive 
on the question whether or not the claim sued on 
constitutes a debt.*^® 

Waiver of tort and action on contract. Where a 
tort is waived and an action brought on contract, 
garnishment is available under statutes authorizing 
the remedy in actions ex contractu,'^® although, as in 


Tex.—Continental Supply Co. v. Car¬ 
ter, Civ.App., 13 S.W.2d 927. 
G-arnishment on dormant Judgment 
see infra § 12. 

■00. Pa.—Christian, to Use of Beth¬ 
any Coal Co., V. Bennett, 175 A. 494, 
317 Pa. 23. 

€1. Where ezeoution stayed 

A foreign Judgment may be liqui¬ 
dated and unconditional even though 
it conditionally stays execution there¬ 
on.—Christian, to Use of Bethany 
Coal Co., V. Bennett, supra. 

<62. Ga.—Lane v. Brinson, 78 S.B, 
725, 12 Ga.App. 760. 

Garnishment In lien foreclosure pro¬ 
ceedings where money Judgment 
may be rendered see infra § 18 b. 
Garnishment in aid of attachment in 
proceedings in rem see infra § 11. 

63. Utah.—Blue Creek Land & Live 
Stock Co. V. Kehrer, 206 P. 287, 60 
Utah 62. 

64. Mich.—Talbert v. Solventol 

Chemical Products, 8 N.W.2d 637— 
Old Ben Coal Co. v. Universal Coal 
Co., 227 N.W. 794, 248 Mich. 486. 

Tex.—Wise & Jackson v. Nott, Civ. 
App., 283 S.W. 1110, 1111, quoting 
Corpus Jruxis. 

28 C.J. p 28 note 27. 

Judgment as contract see supra § 5 c. 
^N’ecessity of liquidated demand see 
infra § 9. 

An aotlou on a mortgage note is 
an “action to recover damages on 
contract” within the meaning of a 
statute authorizing garnishment ' in 
such an action.—Cavadini v. Larson, 
248 N.W. 209, 211 Wis. 200. 


An aotlou to euforoe the statutory 
liability of a stockholder in an in¬ 
solvent national bank is not an ac¬ 
tion “arising upon contract” within 
the meaning of a statute authorizing 
garnishment in such an action.— 
Holman v. Clark, D.C.Mich., 48 F.2d 
253. 

Porelgm attachment lies in all ac¬ 
tions ex contractu.—Christian, to Use 
of Bethany Coal Co. v. Bennett, 175 
A. 494, 317 Pa. 23. 

Form of assumpsit deolaratioii 

If the action arises on contract, 
the form of assumpsit declaration is 
not important,—^Kristoffy v. iwanskl, 
287 N.W. 33, 255 Mich. 25. 

65. Ind.—Whinery v. Kozacik, 22 N. 
B.2d 829, 216 Ind. 136, superseding, 
App., 19 N.B.2d 869. 

Micb.—Kristoffy v. Iwanski, 237 N, 
W. 33, 265 Mich, 26. 

N.D.—^Alswager v. Dwelle, 292 N.W. 
223, 70 N.D. 118, 128 A.L.R. 1160 
—^Hector v. McCormick, 252 N.W. 
62, 64 N.D. 294. 

S.D.—Central Lumber Co. v. Dough¬ 
erty, 181 N.W. 196, 43 S.D. 580. 
Utah,—^Milford State Bank v. Mur¬ 
dock, 65 P,2d 637, 91 Utah 642. 

28 C.J. p 29 note 28. 

60. Ind.—Whinery v. Kozacik, 22 N. 
B.2d 829, 216 Ind. 136, superseding, 
App., 19 N.E.2d 869. 

Mich.—^Kristoffy v. Iwanski, 237 N. 

W, 33, 265 Mich. 25. 

N.D.—^Alswager v. Dwelle, 292 N.W. 
223, 70 N.D. 118, 128 A.L.R. 1160— 
Hector v. McCormick, 252 N.W. 62, 
64 N.D. 294. 


S.D.—Central Lumber Co. v. Dougher¬ 
ty. 181 N.W. 196, 43 S.D. 680. 
Utah.—^Milford State Bank v. Mur¬ 
dock, 65 P.2d 637, 91 Utah 542. 

28 C.J. p 29 note 29. 

07. Tex.—Welch v. Renfro, 94 S.W. 

107, 42 Tex.Civ.App. 460. 

28 C.J. p 29 notes 34, 44. 

08. Conn.—New Haven Steam Saw- 
Mill Co. v. Fowler, 28 Conn. 103. 

69. Wis.—O’Reilly v. Milwaukee & 
N. R. Co., 31 N.W. 485, 68 Wis. 212. 
28 C.J. p 29 notes 36, 39 [a]. 

7a Md.—^Hepburn’s Case, 3 Bland 
96. 

28 C.J. p 29 note 37. 

71. Wash,—State v. King County 
Super. Ct. 178 P. 827, 105 Wash. 
676. 

28 C.J. p 29 note 38. 

Necessity of liquidation see infra § 9. 

72. U.S.—^Fisher v, Consequa, Pa., 9 
F.Cas.No.4,816, 2 Wash.C.C. 382. 

28 C.J. p 29 note 40. 

Claim for tort see infra § 8. 

73. Mich.—^Ferry v. Home Sav. Bank, 
72 N.W. 181, 114 Mich, 321, 68 Am. 
S.R. 487. 

28 C.J. p 29 note 41. 

74. Va.—^Barksdale v. Hendree, 2 
Patt. & H. 43. 

28 C.J. p 29 note 42. 

76. Tex.—Welch v. Renfro, 94 S.W. 

107, 42 Tex.Civ.App. 460. 

28 C.J. p 29 note 46. 

7a Mich.—^KristofCy v. Iwanski, 237 
N.W. 33, 265 Mich. 26. 

28 C.J. *p 29 note 31. 

Action for tort growing out of con¬ 
tract see infra S 8. 
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other cases, there must be a contract, either express 
or implied.77 

§ 8. - Ex Delicto; Penalties 

Garnishment will not lie prior to Judgment in actions 
In tort or for statutory penalties unless the remedy is 
extended to such cases by statute. 

In the absence of statute authorizing garnishment 
in actions ex delicto, garnishment does not lie in 
such actions prior to judgment.^® As a general rule 
a sanction of garnishment in actions by creditors 
against debtors, or to recover debts, does not au¬ 
thorize it in actions for tort.*^^ 

Statutes authorizing garnishment. In a number 
of the states garnishment prior to judgment is au¬ 
thorized by statute in actions ex delicto.^0 Thus 
garnishment may be had in actions ex delicto where 
the statute authorizes the remedy in any action "for 
the recovery of money, *”81 and, where the legis¬ 


lature authorizes garnishment in all personal actions 
except in those for certain specified wrongs, the 
remedy is available in any tort action not expressly 
excepted.82 A statutory sanction of garnishment in 
actions “ex delicto,” however, will not be extended 
beyond the usual scope of that term.83 

Form of action as tort. Where the action is in 
tort, the right to garnishment depends on whether 
or not the remedy is available in actions of that 
character, although the cause of action arose out 
of contract nor will garnishment in a tort action- 
be sustained merely because the claim is alleged toi 
be a debt^fi 

After judgment in an action ex delicto garnish¬ 
ment may be had on the judgment, see infra § 12. 

Penalties. A sanction of garnishment in actions 
on contract, express or implied, does not authorize 
the writ in an action for a statutory pcnalty.86 


Where declaratloxL contained count 
in asstunpeit and another in tort, g-ar- 
nishxnent proceedings were not void, 
under Comp.L.1916 § 13122, requiring 
action to arise on contract to support 
garnishment proceedings, in view of 
§§ 13132, 12414, and Clr.CtRules, rule 
22 § 4.—^De Boe v. Dunham, 204 N.W. 
125, 231 Mich. 352. 

77. Pa.—^Boyer v. Bullard, 102 Pa. 
555. 

28 C.J. p 29 note 33. 

Fraud inducing exchange of property 
An action in assumpsit waiving the 
tort of fraudulently inducing the ex¬ 
change of valuable for worthless 
property is an action arising on con¬ 
tract implied by law within the 
meaning of a statute authorizing gar¬ 
nishment in actions ex contractu.— 
Kristoffy v. Iwanskl, 237 N.W. 33, 
255 Mich. 25. 

78. Wis.—Brown v. Siegel, 210 N.W. 
688. 191 Wis. 266. 

28 C.J. p 31 note 72, 

Where plaintiff’s demand^jis for tort | 
and unliquidated, he is not entitled 
to the Issuance of garnishment prior 
to judgment.—Stewart v. Forrest, 
Tex.Clv.App., 124 S.W.2d 887—Welch 
V. Renfro, 94 S.W. 107, 42 Tex.Civ. 
App. 460. 

Necessity of liquidated demands gen¬ 
erally see infra § 9. 

79. U.S.—^Fisher v. Consequa, Pa, 9 
F.Cas.N0.4,816, 2 Wash.C.C. 382. 

28 C.J. p 31 note 76. 

80l Ala—^Brown Shoe Co. v. Schae¬ 
fer, 6 So.2d 405, 242 Ala 310. 

Ga—Curtis v. Bailey, 179 S.E. 633, 
51 GaJV.pp. 119. 

28 C.J. p 31 note 77. 

Tort claim as ''indeb'fcedness” 

A tort claim owned by plaintiff 
may constitute axi ’^indebtedness” so 
as to authorize garnishment in aid of 
action to enforce such claim.—Bas¬ 


sett V. McCarty, 101 P.2d 676, 
Wash.2d 488. 

m actions against nonresidents 
Under St.l925 §§ 267.01-267.21, gar¬ 
nishment, in action sounding in tort, 
is permitted only as to such defend¬ 
ants as are nonresidents.—Brown v. 
Siegel, 210 N.W. 688, 191 Wis. 256. 

One defrauded in connection with 
a purchase of stock could have sued 
the seller at law for damages and 
reached the proceeds of the fraud 
on deposit in a bank by suing out an 
attachment and proceeding against 
the bank by garnishment.—Frink v. 
Commercial Bank of Bmmetsburg, 
191 N.W. 513, 196 Iowa 1011. 

81. Minn,—Cummings v. Bdwards- 
Wood Co., 103 N.W. 709, 106 N.W. 
304, 95 Minn. 118. 

28 C.J. p 31 note 76. 

82. U.S.—Macurda v. Globe Newspa¬ 
per Co., C.C.Me., 166 F. 104. 

28 C.J. p 31 notes 78, 79. 

Xih^ or slander 

(1) Under a statute authorizing the 
commencement by trustee process of 
all personal actions except, among 
others, actions for slander or libel, 
an action for slander or libel cannot 
be commenced by trustee process.— 
MacCormac v. Hannan, 143 N.B. 270, 
248 Mass. 86—28 C.J. p 31 note 79 
[a]. 

(2) An action for slander of title 
comes within the class of actions 
which cannot be commenced by trus¬ 
tee process.—Poorvu v. Weisberg, 190 
N.E. 804, 286 Mass. 526—28 C.J. p 
31 note 79 [bj. 

(3) An action for libel commenced 
by trustee process is properly dis¬ 
missed under the statute, even though 
a second count of the declaration is 
for malicious Interference with the 
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3 I procuring of a contract, since the ac¬ 
tion is still one for libel.—^A. Sandler 
Co. V. Portland Shoe Mfg. Co., 197 N. 
E. 1, 291 Mass. 325. 

A death action under Lord Camp¬ 
bell’s Act may be pro.secuted by trus¬ 
tee process under a statute authoriz¬ 
ing the commencement by trustee 
process of all personal actions, not¬ 
withstanding the statute excludes 
from its provisions a*#^ions for as¬ 
sault and battery.—Ames v. Adams,. 
146 A. 257, 128 Me. 174. 

Amendment to cure defect 

Where the statute authorizes the- 
commencement by trustee process or 
all personal actions except those for- 
certain specified torts, the express 
prohibition of the statute against 
commencement of actions within the 
excluded class by trustee process 
goes to the validity of the action and' 
to the jurisdiction of the court, and 
this invalidity cannot be cured by 
amendment.—^A. Sandler Co. v. Port¬ 
land Shoe Mfg. Co., 197 N.E. 1, 291 
Mass. 325—Poorvu v. Weisberg, 190 
N.E. 804, 286 Mass. 526—MacCormac 
V. Hannan, 143 N.E. 270, 248 Ma.ss. 86' 
—Guarino v. Russo, 102 N.E. 128, 215 
Mass. 83. 

83. Pa.—^Isett V, Binder, 2 Chest.Co.. 
430. 

28 C.J. p 31 note 74. 

84. Pa.—Porter v. Hildebrand, 14 Pa., 
129. 

28 C.J. p 32 note 82. 

Waiver of tort and action on con¬ 
tract see supra § 7. 

85. Tex.—Welch v. Renfro, 94 S.W., 
107, 42 Tex.Civ.App. 460. 

28 C.J. p 32 note 83. 

88, ICan. — Pennsylvania M o r t g 
Trust Co. V. Norris, 64 P. 263, 8: 
Kan.App. 699. 
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§ 9. - Liquidated or Unliquidated De¬ 

mands 

Generally It Is required that the claim sued on be 
liquidated in order to support garnishment. Technical 
liquidation, however, is not usually required. 

While garnishment may be had in some jurisdic¬ 
tions even though the claim sued on is unliquidat¬ 
ed,*7 in other jurisdictions it is required under the 
statutes that the claim be liquidated in order to sup¬ 
port garnishment.88 xhe test of liquidation has 
been held to lie in whether or not the demand of 
itself is capable of definite ascertainment at the time 
of the action.^® Generally technical liquidation is 
not required,it being held that it is sufficient if 
the rule for the assessment of damages is certain,^! 
or if the amount of the claim is capable of definite 

averment.^2 

A sanction of garnishment in actions for ‘‘dam¬ 
ages” founded on contract authorizes the remedy 
not only in actions ex contractu for unliquidated 
damages, 93 but also in actions founded on contract 


where the amount due is liquidated.94 

§ 10. - Suits in Equity; Equitable Gar¬ 

nishment 

While a proceeding, aonrietimes called equitable 
garnishment, has long been known to the equity practice. 
In the absence of statutory authorization a court of 
equjt y has no power to afford litigants the benefits of 
"garnishment statutes. 

A proceeding, sometimes called equitable garnish¬ 
ment, has long been known to equity practice, and 
is recognized in many jurisdictions,®^ but it has been 
held that in such case, in the absence of statute to 
the contrary, there must be an independent ground 
of equity jurisdiction,9® that generally equitable gar¬ 
nishment will not lie before decree or adjudication 
of plaintiffs claim against defendant,97 and that such 
relief will not be granted where the original defend¬ 
ant is not a party to the proceedings in equity.®3 
Sometimes the statutes expressly provide for such 
proceedings.®9 However, in the absence of statute 
sanctioning garnishment in equity, the term “equita- 


B7. Wash.—^Bassett v. McCarty, 101 
P.2d 675. 3 Wash.2d 488. 
O-arnishment In actions for tort sren- 
erally see supra § 8. 

Liquidation as essential to grarnlsh- 
able character of debt see infra §§ 
89-91. 

Liquidation as essential to sramish- 
ment in equity see infra § 10. 
Necessity of liquidated judsrment to 
support foreisrn attachment see su¬ 
pra $ 5 c. 

AotiLon. for converston, will support 
garnishment.—State v. King: County 
Super. Ct., 178 P. 827. 105 Wash. 676. 

Aotion for damagres for personal 
Injuries alleged to have been caused 
by defendant's negligence will sup¬ 
port garnishment.—Curtis v. Bailey, 
179 S.EL 633, 61 Ga.App. 119. 

Poreign attachment will lie in an 
action on an unliquidated claim.— 
New Haven Steam Saw-Mill Co. v. 
Fowler, 28 Conn. 103. 

SBk Tex.—Stewart v. Forrest, Civ. 
App., 124 S.W.2d 887—Welch v. 
Renfro, 94 S.W. 107, 42 Tex.Civ. 
App. 460. 

28 CJ. p 30 notes 46, 47. 

Claim capable of statement In gflveu 
amount required 

Under express provisions of some 
statutes, indebtedness sued on must 
be capable of being stated in a giv¬ 
en amount in order to support gar¬ 
nishment.—Talbert v. Solventol 
Chemical Products, Mich., 8 N.W.2d 
637—Dinius v. Bolibrzuch, 259 N.W. 
166, 270 Mich. 618—Kristoffy v. Iwan- 
ski, 237 N.W. 33, 266 Mich. 25—Old 
Ben Coal Co. v. Universal Coal Co., 
227 N.W. 794, 248 Mich. 486. 

89. Mich.—^ElristolCy v. Iwanski, 237 


N.W. 33, 36, 255 Mich. 25, citing 
Corpus Juris. 

Tex.—^Wise & Jackson v. Nott, Civ. 
App., 283 S.W. 1110, 1111, quoting 
Corpus Juris. 

28 C.J. p 30 note 48. 

Action based on fraud in exchange 
of property 

Garnishment will not lie in an ac¬ 
tion in assumpsit predicated on fraud 
inducing the exchange of property, 
the tort having been waived, since 
such an action involves uncertain 
damages.—^Dinius v. Bolibrzuch, 269 
N.W. 156, 270 Mich. 618—Kristoffy v. 
Iwanski, 237 N.W. 33, 255 Mich. 25. 

90. Mich.—Old Ben Coal Co. v. Uni¬ 
versal Coal Co., 227 N.W. 794, 248 
Mich. 486. 

91. Tex.—Wise & Jackson v. Nott, 
Civ.App., 283 S.W. 1110, 1111, quot¬ 
ing Corpus Juris. 

28 C.J. p 30 note 50. 

Where contract furnishes standard 

(1) Garnishment may issue in an 
action arising ex contra.ctu where the 
recoverable amount is ascertainable 
by a standard referable to the con¬ 
tract itself.—^Kristoffy v. Iwanski, 
237 N.W. 33, 255 Mich. 25-Old Ben 
Coal Co. V. Universal Coal Co., 227 N. 
W. 794, 248 Mich. 486—28 C.J. p SO 
note 50 [bj. 

(2) This rule, however, does not 
mean that every essential for com¬ 
puting damages must be found in the 
contract, but it is sufficient if, in the 
light of the terms of the contract, 
the damages claimed are susceptible 
of definite ascertainment by testi¬ 
mony*—Talbert v. Solventol Chemical 
Products, Mich., 8 N.W.2d 637. 

(3) Thus garnishment may be had 
in a suit for breach of a contract by 
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which plaintiff was to receive a fixed 
commission on all sales made to one 
buyer.—Talbert v. Solventol Chemi¬ 
cal Products, supra. 

98. U.S.—Fisher v. Consequa, Pa., 9 
P.Cas.No,4816. 2 Wash.C.C. 382. 

28 C.J. p 30 note 51. 

93. Wls.—^Kindinger v. Behnke, 137 
N.W. 777, 150 Wis. 557. 

94. Okl.—^Wallace v. Duke, 142 P. 
308, 44 Okl. 124. 

28 C.J. p 30 notes 52, 53. 

95. Ark,—^Ponder v. Jefferson Stand¬ 
ard Life Ins. Co., 109 S.W.2d 946, 
194 Ark, 829—Southern Surety Co. 
v. Pfeiffer Stone Co., 1 S.W.2d 43, 
175 Ark. 708. 

28 C.J. p 32 note 86. 

Persons holding as agents of the law 
as garnishees in equity see infra 
§ 54. 

Public officers or agencies as garni¬ 
shees in equity see infra 8 41. 

96. Ark.—^Ponder v. Jefferson Stand¬ 
ard Life Ins. Co., 109 S.W,2d 946, 
194 Ark. 829. 

28 C.J. p 32 note 87. 

97. Ark.—^Hicks v. Hogan, 36 Ark. 
298. 

98. Tex.—Curtis v. Ford, 14 S.W. 614, 
78 Tex. 262, 10 L.R.A. 529. 

28 C.J. p 32 note 89. 

99. Mass.—Callahan v. Magmire, 105 
N.m 1023, 218 Mass. 360. 

28 C.J. p 32 note 90. 

Garnishment on decrees in equity see 
infra § 12. • 

Suits against nonresidents 

Garnishment is authorized under 
the statutes in some jurisdictions in 
suits in equity against nonresident 
defendants. 

U.S.-—Chancey v. Bauer, C.C.A.Fla., 97 
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ble garnishment” is not strictly an accurate one,^ at 
least in so far as by its use it is sought to invoke 
to the aid of such a suit the principles applicable to 
garnishment properly so called, ^ the proceeding usu¬ 
ally referred to as ^‘equitable garnishment” being 
more in the nature of a creditor’s suit.8 Garnish¬ 
ment properly so called is usually considered as be¬ 
ing legal, as distinguished from equitable, in its na¬ 
ture, see supra § 2 a (2) ; and in the absence of stat¬ 
utory authorization a court of equity has no power 
to afford litigants the benefits of garnishment,^ or 
to extend the principle of garnishment beyond its 
statutory limits.^ 

Where garnishment is authorized by statute in 
suits in equity, plaintiffs cause of action, in order 
to support garnishment, must be cognizable in eq¬ 
uity.® Under some statutes garnishment may be 
had in equity even though plaintiffs claim is unliq¬ 
uidated.*^ Under other statutes,the remedy will not 
lie where the amount due from the principal defend¬ 
ant is contingent® or uncertain.® A claim for ali- 

F.2d 298, rehearing: denied 97 F.2d 
994. 

Fla.—Cobb v. Walker, 198 So. 324, 144 
Fla. 600—Williams v. T. R. Sweat & 

Co., 137 So. 698, 103 Fla. 461. 

Miss.—^Kearney v. Kearney, 174 So. 

59, 178 Miss. 766. 

Ctamisluneiit as substilrats for oredi- 
tor’s biU 

In Massachusetts a bill in eauity 
In the nature of an equitable trustee 
process lies as a substitute for a 
creditors’ bill.—Weinberg: v. Brother, 

160 N.B. 403, 263 Mass. 61—Russell 
V. Milton, 133 Mass. 180—28 C.J. p 
82 note 90 [b]. 

Statute limited to suits in equity 

A statute authorizing: grarnlshment 
in equity in certain cases can be em¬ 
ployed only in suits in equity and not 
in actions at law.—Lamb v. Quigrg:, 61 
S.W.2d 466, 166 Tenn. 366. 

1. Mo.—Geist V. City of St. Louis, 

67 S.W. 766, 156 Mo. 648, 79 Am. 

S.R. 645—City of St. Louis v. O'Neil 
Lumber Co., 21 S.W. 484, 114 Mo. 

74. 

2. Mo.—City of St Louis v, O'Neil 
Lumber Co., supra. 

28 C.J. p 83 note 92. 

3. Okl.—Clajrk v. Osagre County, 161 
P. 791, 62 Okl. 7, L.R,A1917B 1269. 

4. U.S.—German v. Universal Oil 
Products Co., D.C.MO., 6 F.Supp. 53. 

Mich.—^Detroit Fidelity & Surety Co. 

V. Bushman, 247 N.W. 190, 191, 262 
Mich. 804, quoting: Corpus Juris— 

Toth: V. Toth, 217 N.W. 913, 242 
Mich. 23, 66 A.L.R. 839. 

N.D.—^Hector v. McCormick, 252 N. 

W. 62, 54,, 64 N.D. 294, quoting: 

, .Corpus Juris. 

2$ C.J. p ,33 note 95. 

Garnishment on decrees in equity see 

intoi S 12. 


mony may be the basis of garnishment on a foreign 
attachment in chancery under some statutes.^® 

§11. Attachments 

' Garnishment Is very generally authorized in aid of 
attachments. 

Garnishment is very generally authorized in aid 
of attachments,including purchase-money attach¬ 
ments.!® Where garnishment in aid of attachment 
is thus authorized, it may be invoked not only where 
the principal proceeding is in personami® but also 
where the proceeding is in rem and based on con¬ 
structive serviqe.i^'' The remedy, however, is not 
available where none of the statutory grounds for 
attachment exists.i® 

§ 12. Judgments and Decrees 

A Judgment, in order to authorize garnishment there, 
on, must be a final, valid, subaisting, and unsatisfied 
domestic-judgment, the execution of which has not been 
suspended by appeal or otherwise. 


Particular statutes lield not to au¬ 
thorize graxmlshmeut in equity. 

Fla.—Williams v. T. R. Sweat & Co.. 

137 So. 698,. 103 Fla. 461. 

Mich.—^Detroit Fidelity & Surety Co. 
V. Bushman, 247 N.W. 190, 262 
Mich. 304. 

Bquity suit brought at law 

If, on the proofs, it should develop 
that a suit brought at law in which 
garnishment has been issued is a 
suit in equity, then no effect can be 
given to the garnishment proceeding. 

-U. S. National Bank of Portland v. 
Rawson, 43 P.2d 184,. 150 Or. 368. 

5. Fla.—Williams v. T. R. Sweat & 
Co., 137 So. 698, 103 Fla. 461.- 

28 C.J. p 33 note 96. 

6. Fla.—Cobb v. Walker, 198 So. 324, 
144 Fla. 600. 

28 C.J. p 32 note 90 [aj. 

7- Miss.—^Kearney v. Kearney, 174 
So. 59, 178 Miss. 766—CraJg v. Gad¬ 
dis, 157 So. 684, 171 Miss. 379, 95 
A.L.R. 1494. 

Necessity of liquidated demands gen¬ 
erally see supra § 9. 

8. Fla.—Williams v. T. R. Sweat & 
Co., 187 So. 698, 103 Fla. 461. 

9. Fla. — Cobb v. Walker, 198 So. 824, 
144 Fla. 600—^Williams v. T. R. 
Sweat & Co., 187 So. 698, 103- Fla. 
461. 

10. Miss.—^Kearney v. Kearney, 174 
So. 59, 178 Miss. 766. 

11. Ga.—^Hcurblson v. J. A. Little & 
Son, 180 S.B. 496, 61 Ga.App. 327— 
Gaston v. Jackson Nat. Bank, 168 
S.EL 265, 45 Ga.App. 106—Gilham 
Electric Co. v. Dajiiel, 160 S.B. 106, 
48 GcLApp. 715. 

La.—^Pirst Nat. Bank v. Liagrone, 114 
So. 832, 164 La. 907—Whitney Cen- 
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tral Trust & Savings Bank v. Nor¬ 
ton, 102 So. 306, 167 La. 199. 

28 C.J. p 33 note 1. 

Attachment on claim not due see in¬ 
fra S 14. 

Stage of proceedings at which gar¬ 
nishment in aid of attachment 
available see infra § 17. 

One defrauded in connection with 
the purchase of stock could have sued 
the seller at law for damages and 
reached the proceeds of the fraud 
on deposit in a bank by suing out 
an attachment and pfoceeding against 
the bank by garnishment.—EYink v. 
Commercial Bank of Bmmetsburg, 
191 N.W. 613, 195 Iowa 1011. 

AetiLou on bank stockholder’s llabiL 
ity is one on contract for direct pay¬ 
ment of money wherein attachment is 
authorized as affects issuance of writ 
of garnishment authorized in action 
where original attachment has been 
issued.—^Fredericks v. Hammons, 264 
P. 687, 33 Ariz. 310, followed in Hern¬ 
don V. Bammons, 264 P. 692, 33 Ariz. 
323. 

12. Ga.—Gilham Electric Co. v. 
Daniel, 160 S.B. 106, 43 Ga.App. 716 
—Ivey v. Kerce, 156 S.E. 289, 42 
Ga.App. 336^ 

u ^ 

V13J Mo.—State ex rel. Auchincloss, 
Ki’arker & Redpath v, Harris, 159 
‘ S.W.2d 799. 

iS Mo.—State ex rel, Auchincloss, 
•^"-/Parker & Redpath v. Harris, supra. 
Garnishment In proceedings in rem 
generally see supra § 6. 


(l5^ M 


15J Mo.—State ex rel. Auchincloss, 
V-I^ker A Redpath v. Harris, supra. 
Grounds of attachment see Attach¬ 
ment S5 23-70. 
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As appears in § 244 infra, a judgment against the 
principal defendant is essential to a judgment 
against the garnishee, and, as has been seen in § 2 
supra, every garnishment may, in its final analysis, 
be said to be in aid of execution. However, there 
is a distinct kind of garnishment, known as garnish¬ 
ment on judgment or in aid of execution, in which 
the judgment is the direct basis of the writ, and 
which issues on the judgment in somewhat the same 
manner as an execution and in immediate aid or 
in lieu thereof.^® Garnishment in such cases does 
not rest on the execution,!*^ but on the judgment, 


and the fact that an execution may issue against a 
person not a party to the judgment does not neces¬ 
sarily authorize garnishment against such person.^® 
The garnishment is so completely dependent on the 
judgment that where the judgment falls,as where 
it is reversed^^ or vacated,^^ the garnishment also 
falls. 

Judgments on which garnishment authorized. In 
order to authorize garnishment thereon a judgment 
must be final,^® valid,unsatisfied,^5 and definite as 
to the amount of recovery.^® It must be a subsist- 


16. U.S.—Ohio Casualty Ins. Co. v. 
Gordon, aC.A.Okl., 95 F.2d 605. 

Ca.—Gilham Electric Co. v. Daniel, 
160 S.E. 106, 43 Ga.App. 715. 

Mich.—Toth v. Toth, 217 N.W. 913, 
242 Mich. 23. 56 A.Li,R. 839. 

Minn.—Melin v. Aronson, 285 N.W. 

830, 205 Minn. 353. 

N.D.—Alswager v. Dwelle, 292 N.W. 
223. 70 N.D. 118, 128 A.L.R. 1150 
—^Hector v. McCormick, 252 N.W. 
52, 64 N.D. 294. 

Okl.—^Pirst Nat. Bank v. City Guar¬ 
anty Bank of Hobart, 51 P.2d 573, 
576, 174 Okl. 546. quoting Corpufl 
Juzis. 

Tenn.—Rowland v. Quarles. 100 S.W. 

2d 991. 20 Tenn.App. 470. 

Utah.—Milford State Bank v. Mur¬ 
dock, 65 P.2d 637, 91 Utah 542, 

28 C.J. p 33 note 5. 

Necessity of Judgment and execution 
see infra § 16. 

17. Ala.—Smith v. Jackson, 56 Ala. 
25. 

18. Ala.—Smith v. Jackson, supra. 
Ill.—Ring V. Palmer, 32 N.B.2d 966, 

309 Ill.App. 333. 

19. Ala.—Smith v. Jackson, 56 AJa. 
25. 

28 C.J. p 34 note 8. 

ao. Ill.—Ring V. Palmer, 82 N.H.2d 
956, 309 IlLApp. 333. 

Tex,—New Amsterdam Casualty Co. 
V. Keith, Com.App., 273 S.W. 836. 
reversing, Civ.App., 260 S.W. 695— 
Automobile Finance Co. v. Bryan, 
Civ.App., 3 S.W.2d 835. 

ai. Tex.—Madero v. Calzado, Civ. 
App., 281 S.W. 328. first case— 
Lopez V. Mexico-Texas PetroUne & 
Asphalt Co., Civ.App., 281 S.W. 326. 
28 C.J. p 34 note 9. 

as. Ill.—First Nat. Bank v. Hahne¬ 
mann Institutions, 190 N.B. 707, 
356 Ill. 366. 

Ind.—^Whinery v. Kozacik, 22 N.E.2d 
829, 216 Ind. 136, superseding, App., 
19 N.E.2d 869. 

28 C.J. p 34 note 10. 

S3, Fla.—^Norwich Union Indemnity 
Co. V. Willis, 168 So. 418, 124 Fla. 
137, 127 Fla. 238. 

Tex.—L. T. Wright & Co. v. Smith, 
Civ.App., 13 S.W.2d 953, error dis¬ 


missed—^Durham v. Scrivener. Civ. 

App.. 228 S.W. 282. 

28 C.J. p 34 note 11. 

What constitutes final Judgrment 

(1) A judgment is not a* ‘‘final 
judgment*’ until the time prescribed 
by law in which a motion for new 
trial may be made, or a writ of error 
seeking to set aside such judgment, 
has expired.—^Davlson-Paxon Co. v. 
Hume. 200 S.E. 178, 59 Ga.App. 166. 

(2) A judgment from which an ap¬ 
peal has been taken is not a “final 
judgment,” on which garnishment 
against wages may be based.—^Davi- 
son-Paxon Co. v. Hume, supra. 

(3) Judgment on a fixed and cer¬ 
tain demand, as distinguished from a 
demand for tort, which has been af¬ 
firmed on appeal, is final for the pur¬ 
pose of garnishment, although the 
time for an application for a rehear¬ 
ing has not expired.—Raley v. Han¬ 
cock, TexClv.App., 77 S.W, 658. 

(4) A “final judgment” which will 
support a writ of garnishment where 
the claim is based on an unliquidated 
demand is not merely a final judg¬ 
ment from which an appeal will lie, 
but a judgment final in the sense that 
it has reached that stage in judicial 
procedure when it can neither be set 
aside nor reversed on appeal.—Scheu- 
ing V. Chains, Tex.Civ.App., 104 S.W. 
2d 581, error refused. 

(6) A judgment in favor of defend¬ 
ant on his cross action against his 
codefendant, without disposition of 
the remainder of the suit, is not a 
“final judgment” constituting suffi¬ 
cient basis for issuance of garnish¬ 
ment.—New Amsterdam Casualty Co. 
V. Keith, Tex,Com.App., 273 S.W. 836, 
reversing, Civ.App., 260 S.W. 696. 

Xlnal JtLdgxnent subsequeiLtly rexu 
dered 

Garnishment proceedings on a judg¬ 
ment which is not final are not vali¬ 
dated by a final judgment subse¬ 
quently rendered.—^New Amsterdam 
Casualty Co. v. Keith, supra. 

84. Ill—^First Nat. Bank v. Hahne¬ 
mann Institutions, 190 N.B. 707, 366 

Ill. 366—Ring v. Palmer, 32 N.B.2d 

956, 309 IlLApp. 338—^Moskal v. 

New Era Commercial Ass’n, 228 IIL 
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App. 278. See Selimos v. O’Brien, 
45 N.E.2d 737. 316 IlLApp. 670. 
Miss.—Industrial Inv. Co. v. Stand¬ 
ard Life Ins. Co., 149 So. 883, 170 
Miss. 138—Grace v. Pierce, 90 So. 
590, 127 Miss. 831, 21 A.L.R. 1035. 
Pa.—Mamlln v. Tener, 23 A. 2d 90, 
146 Pa.Super. 593. 

Tenn.—In re Mechanics’ Bank & 
Trust Co., 234 S.W. 332, 144 Tenn. 
496—^Rowland v. Quarles, 100 S.W. 
2d 991, 20 TenmApp. 470. 

Tex.—^Patton v. Crisp & White, Civ. 
App., 11 S.W.2d 826, error dis¬ 
missed—^Automobile Finance Co. v. 
Bryan, Clv.App., 3 S.W. 2d 836— 
Lopez V. Mexico-Texas Petroline & 
Asphalt Co., Civ.App., 281 S.W. 326. 
28 C.J. p 34 note 12. 

Mere irregnlaxlty or error 

(1) Mere irregularity or error in 
judgment on which garnishment is 
issued does not Invalidate garnish¬ 
ment so long as Judgment remains 
unreversed and unyacated.—^Artope v. 
Macon, etc., R. Co., 36 S.E. 667, 110 
Ga. 346—28 C.J. p 34 note 12 [a]. 

(2) Thus a judgment in the part¬ 
nership name, although defective in 
not naming the partners, will support 
garnishment.—Star Cash Grocery Co. 
V. Retailers' Fire Ins. Co., Tex.Civ. 
App., 12 S.W.2d 608. 

25. Or.—^Berg v. Tru Blue Biscuit 
Co., 65 P.2d 1047, 166 Or. 29. 

Tenn.—In re Mechanics’ Bank St 
Trust Co., 234 S.W. 332, 144 Tenn. 
495—^Rowland v. Quarles, 100 S.W. 
2d 991, 20 Tenn.App. 470. 

28 C.J. p 34 note 14. 

Garnishment by assignee who has 
paid judgment see infra § 21. 
Garnishment by person subrogated 
by payment of judgment see infra 
§ 21 . 

PresumptlosL of payment from lapse 
of time 

Garnishment based on judgment 
more than twenty years old is dis- 
missible on ground that presumption 
of payment of judgment after twenty 
years from date of rendition is con¬ 
clusive, notwithstanding judgment 
was revived by scire facias within six 
years and before judgment became 
twenty years old.—Second Nat. Bank 
V. Allgood, 176 So. 868, 234 Ala. 654. 

26. Beoital of Judgment in gavnish. 
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ing^'^ domestic^® judgment, the execution of which 
has not been suspended by appeal or otherwise.29 A 
dormant judgment,^^0 or one barred by the statute 
of limitations,®! -(viu not support garnishment. Gen¬ 


erally, the character of the proceedings in which the 
judgment was rendered is immaterial,*® except that 
ihe judgment must be in personam and not in rem.®* 
Likewise, under a general sanction of garnishment 


ment prooeedlnsr that former Judg- 
ment against debtor was for stated 
sum did not obviate reauirement that 
it be for definite sum.—^Peters v. 
McE3ntire, Tex.Civ.App., 44 S.W.2d 
1029. 

27. Ill.—^First Nat Bank v. Hahne¬ 
mann Institutions, 190 N.B. 707, 
356 Ill. 366. 

Tenn.—^In re Mechanics* Bank & 
Trust Co., 234 S.W. 332, 144 Tenn. 
496—^Rowland v. Quarles, 100 S.W. 
2d 991, 20 Tenn.App. 470. 

Tex.—Lummus Cotton Gin Sales Co. 
V. Connerly, Civ.App., 30 S.W.2d 
1112, error refused—^Patton v. Crisp 
& White, Civ.App., 11 S.W.2d 826. 
error dismissed. 

28 C.J. p 34 note 13. 

28. Ga.—^Union Inv. Co. v. Southern 
By. Co.. 124 S.E. 77. 32 Ga.App. 478. 

Attachment execution 

Statute providing that spendthrift 
trust fund shall be liable to attach¬ 
ment execution does not authorize is¬ 
suance of attachment on foreign 
judgment.—^Everhart v. Everhart, 87 
Pa, Super. 184. 

Pull faith and credit 

Denial of garnishment on a for¬ 
eign judgment does not deprive the 
judgment creditor of any right he 
may have under the full faith and 
credit clause of the constitution as 
he may enforce his foreign judgment 
by suit thereon within the Jurisdic¬ 
tion.—^Union Inv. Co. v. Southern Ry. 
Co.. 124 S.E. 77, 32 Ga.App. 478. 

29. Tex.—Durham v. Scrivener, Civ. 
App., 228 S.W. 282. 

30. Ill. — See Selimos v. O’Brien, 46 
N.B.2d 737, 316 Ill.App. 670. 

Miss.—^Buckley v. P. L. Riley Mer¬ 
cantile Co., 124 So. 267, 156 Miss. 
160. 

28 C.J. p 34 note 16. 

“A valid judgment within the 
meaning of the garnishment statute 
is a judgment upon which an execu¬ 
tion can issue for the satisfaction 
thereof against the principal debtor. 
Manifestly it does not mean a dor¬ 
mant judgment which has ceased to 
be a lien by lapse of time and which 
will not support an execution for its 
enforcement until it is revived.”— 
Ring v. Palmer, 32 N.E.2d 966, 958, 
309 111.APP. 333. 

Garnishment in action on dormant 
judgment see supra § 5 c. 

Statute prohibiting enforcement 
Where a statute prohibits the en¬ 
forcement of a dormant judgment, 
garnishment cannot issue thereon.— 
Ingram v. Jackson Mercantile Co., 68 
S,E. 372, 2 Ga.App. 218. 


Dormancy excising after garnishment 
instituted 

There is no valid judgment on 
which garnishment proceedings may 
be maintained where during the pend¬ 
ency of such proceedings and before 
service of the writ, the judgrment on 
which the proceeding is based be¬ 
comes dormant.—^Ring v. Palmer, 32 
N.E.2d 966. 309 Ill.App. 333. 

Effect of suit to revive Judgment 

After a judgment has become dor¬ 
mant, garnishment cannot issue 
thereon even though a suit has been 
timely commenced to keep the judg¬ 
ment alive, since under such cir¬ 
cumstances execution and all other 
process to enforce the judgment 
must issue on the judgment re¬ 
covered in the new suit.—Buckley v. 
P. L. Riley Mercantile Co., 124 So. 
267, 155 Miss. 150. 

In Pennsylvania 

(1) In the absence of contrary 
statute, an attachment execution 
may issue without a scire facias to 
revive the judgment on which it 
issues, since the nature of the writ 
gives defendant a day in court and a 
scire facias could do no more.— 
Miller V. Stone, 14 PaCo. 362—28 
C.J. p 34 note 17, 

(2) It has been held that an at¬ 
tachment execution is not such an 
execution as is contemplated by the 
act of May 19, 1887, P.L. p 132.— 
Bohan v. Reap, Pa., 9 Kulp 217. 

(3) It has also been held that un¬ 
der that act an attachment execution 
on a judgment more than five years 
old must be accompanied with a scire 
facias to revive the judgment, or at¬ 
tachment will be dismissed.—Sweet¬ 
ing v. Wanamaker, 4 Pa.Dist. 246, 16 
Pa.Co, 270, 36 Wkly.N.C. 279. 

1x1 Texas 

(1) It has been held that a dor¬ 
mant judgment will not support a 
writ of garnishment.—Morgan First 
Nat. Bank v. Brown, 92 S.W. 1062, 
42 Tex,Civ.App. 684—28 C.J. p 34 
note 16. 

(2) But the contrary has also been 
held.—^Tripplett v. Hendricks, Civ. 
App., 212 S.W. 764. 

(3) This conflict, it has been said, 
is more apparent than real.—Carlton 
V. Hoff, Civ.App., 292 S.W. 642. 

(4) It would seem that the true 
rule is that a dormant judgment 
will not support garnishment where 
the objection of dormancy is raised 
by the judgment debtor in a direct 
attack on the judgment.—^Patton v. 
Crisp & White, Civ.App., 11 S.W.2d 
826, error dismissed—Carlton v, Hoff, 
supra. 


(6) The objection, however, can¬ 
not be made by the garnishee, and 
hence, as against his objection, a 
dormant judgment may support gar¬ 
nishment.—Carlton v. Hoff, supra— 
Childs V. Gearhart, Civ.App., 229 S. 
W. 702—28 C.J. p 35 note 18. 

(6) A third person claiming the 
funds garnished is in the same posi¬ 
tion as the garnishee with respect 
to the right to raise the objection of 
dormancy.—Childs v. Gearhart, su¬ 
pra. 

(7) In any event, garnishment pro¬ 
ceedings are not affected by the 
fact that the judgment becomes dor¬ 
mant after service of the writ.— 
Childs V. Gearhart, supra. 

(8) Conversely, it has been held 
that the revival of a dormant judg¬ 
ment after issue of garnishment 
thereon will not save the writ.— 
Friedman v. Early Grocery Co., 54 S. 
W. 278, 22 Tex.Civ.App. 286. 

31. Garnishment commenced before 
expiration of judgment 

(1) A Judgment more than six 
years old will not sustain a garnish¬ 
ment proceeding even though the 
writ is issued and a contingent judg¬ 
ment against the garnishee is en¬ 
tered prior to the expiration of that 
time.—Hillman v. Gray, 1 P.2d 318, 
163 Wash. 406, 75 A.L.R. 1356. 

(2) When the judgment is ex¬ 
tinguished by the bar of the statute, 
pending garnishment proceedings 
likewise fail.—Grace v. Pierce, 90 So. 
690, 127 Miss. 831, 21 A.L.R. 1035. 

Judgment held not barred so as to 
defeat garnishment thereon.—Nor¬ 
wich Union Indemnity Co. v. Willis, 
168 So. 418, 124 Fla. 137, 127 Fla. 
238. 

32. Mich.—Maynards v. Cornwell, 3 

Mich. 309. 

28 C.J. p 35 note 22. 

Judgxnent in tort action will sup¬ 
port garnishment.—Barney v. Pre¬ 
ferred Automobile Ins. Exchange, 216 
N.W. 372, 240 Mich. 199—Detroit Post 
& Tribune Co. v. Reilly, 9 N.W. 492, 46 
Mich. 459. 

Garnishment in actions ex delicto 

prior to judgment see supra § 8. 

Workmen’s compensation award 
judgment obtained where employer 
did not insure employees as required 
is a ’’judgment” on which garnish¬ 
ment may issue.—Holliday v. Sailing, 
97 P.2d 221, 54 Ariz. 496, 126 A.L.R 
145. 

33. Ga.—^Ford v. Southern Ry. Co., 

126 S.B. 479, 33 Ga.App. 24. 

28 C.J. p 36 note 28. 
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on judgment, it is immaterial whether the judgment 
is in favor of plaintiff or defendant, see infra § 20. 

Decrees in equity. In some jurisdictions garnish¬ 
ment cannot issue on a decree in equity as on a 
judgment.34 In other jurisdictions the right to en¬ 
force decrees by garnishment is specifically con¬ 
ferred by statute and, in accord with the modem 
tendency to allow the enforcement of money decrees 
in the same manner as judgments at law are en¬ 
forced, general statutory provisions to such effect 
have been held to authorize garnishment on money 
decrees under statutory sanction of garnishment on 
''judgments,”36 and the same has been held of a rule 
of court to like effect.^^ 

Judgment or decree for alimony. While a con¬ 
trary rule prevails in some jurisdictions,^^ in other 
jurisdictions a judgment or decree for alimony may 
be enforced by garnishment proceedings,^^ even 
though it calls for payment of alimony in install¬ 
ments.^® 

Transcripts. In the absence of specific legislative 
expression on the subject, the question as to wheth¬ 
er a court in which a transcript of a judgment ren¬ 
dered by another court is filed or docketed pursuant 
to statutory provisions in such regard may allow 
garnishment thereon is purely a matter of statutory 
construction.^^ Sometimes the peculiar wording of 
the garnishment statute indicates an intention to 
confine the remedy to judgments actually rendered 
by the court issuing the writ.^^ Qn the other hand 
garnishment may issue on a transcribed judgment 
where the intention to be gathered from the whole 


§ 14 

statute is that, for the purpose of enforcement, such 
judgment is to be regarded as being the judgment 
of the court in which it is docketed.**^ 

§ 13. Status of Claim or Proceeding in Gen¬ 
eral 

To Justify garnishment In a pending suit there must 
be an existing Indebtedness owed by defendant and the 
suit must be one in which judgment on the merits may 
be rendered. 

To justify garnishment in a pending suit there 
must be an existing indebtedness owed by de fend- 
ant,and the suit must be one in which a definitive 
judgment on the merits or cause of action may be 
rendered.^^ Under some statutes the claim sued on 
must be liquidated, see supra § 9, and must be ma¬ 
ture, see infra § 14. The status of the principal 
proceeding or claim sued on, so far as concerns gar¬ 
nishment, may also involve the necessity of having 
exhausted other remedies before resorting to gar¬ 
nishment, see infra § 18, or the stage of the pro¬ 
ceeding at which garnishment may issue, see infra 
§§ 15-17. 

§ 14. Maturity of Claim 

Garnishment may sometimes be had In an action on 
a claim not due. 

Where attachment is authorized on claims not due 
and garnishment is sanctioned in attachment pro¬ 
ceedings generally, garnishment lies in aid of an at¬ 
tachment on a claim not due,^® but where such an 
attachment fails garnishment issued in aid thereof 
fails also.^*^ It has been held that the authorization 


Garnishment in proceedingrs In rem 
see supra § 6. 

34. Bemedy is suit at law on. decree 
If garnishment is based on a prior 

decree in eauity, it is necessary to 
sue over in a court of law and to is¬ 
sue the garnishment in the suit at 
law on the decree. While garnish¬ 
ment may be based on an indebted¬ 
ness on decree, it cannot be based on 
the decree itself.—^Detroit Fidelity & 
Surety Co. v. Bushman, 247 N.W. 190, 
262 Mich. 304—Toth v. Toth, 217 N. 
W. 918, 242 Mich. 23, 56 A.L.R. 839. 

35. Ala.—White v. Simpson, 18 So. 
151, 107 Ala. 386. 

28 C.J. p 36 note 32. 

36. Ill.—Ihom V. Wallace, 88 Ill. 
App. 562. 

28 C.J. p 35 note 30. 

37. D.C.—^Reynolds v. Smith, 18 D. 
C. 27, 

28 C.J. p 35 note 31. 

38. BeasoB. for rule 

''An action in garnishment Is an 
action of ‘ law, and it cannot be 
maintained on a decree [in equity] 
for alimony.**—Toth v. Toth, 217 N. 


W. 913, 916, 242 Mich. 23, 66 A.L.R. 
839. 

39- Ga.—^Raines v. Raines, 76 S.R 
61, 138 Ga. 790—Bates v. Bates, 74 
Ga. 165. 

40. In. so far as acomed Install- 
ments axe conoemed, such a Judg¬ 
ment affords a legal basis for the is- 
suance of garnishment.—^Fisch v. 
Marler, 97 P.2d 147, 1 Wash.2d 698 
—Knettle v. Knettle, 68 P.2d 218, 190 
Wash. 395—Bond win v. Boudwin, 292 
P. 1017, 159 Wash. 262. 

41. Ark.—St. Louis & S. P. R. Co. v. 
Bowman, 88 S.W. 1033, 76 Ark. 32. 

42. Mich.—Welmeister v. Singer, 6 
N.W. 868, 44 Mich. 406. 

28 C.J. p 35 note 34. 

43. Pa—Schmitt v. Wyoming Val¬ 
ley Public Service Co., 37 Pa.Dist. 
& Co. 135, 33 Luz.Leg.Reg. 302. 

28 C.J. p 35 note 37. 

In Arkansas 

(1) A writ of garnishment may 
issue from a circuit court on a Jus¬ 
tice's Judgment filed therein.—St. 

2ig 


Louis & S, P. R. Co. V. Bowman, 88 
S.W. 1033, 76 Ark. 32. 

(2) The contrary rule prevailed 
under former statutes.—Thompson v. 
Kirkpatrick, 18 Ark. 680. 

28 C.J. p 35 notes 35. 36. 

44. Ala.—Wells Co. v. Lane, 115 So. 
74, 22 Ala.App. 269, reversed on 
other grounds 115 So. 77, 217 Ala. 
10, and certiorari denied 115 So. 
79, 217 Ala. 12. 

Mich.—^Walden v. Springsteen, 276 N. 
W. 488, 282 Mich. 385. 

45. IJ.S.—German v. Universal Oil 
Products Co., D.C.MO., 6 F.Supp. 
53. 

La.—Silverman v. Grinnell, 116 So. 
789, 166 La. 687. 

48. Tex.—^Brown v. Chancellor, 61 
Tex. 437—^Taylor v. Pryar, 44 S.W. 
183, 18 Tex.Civ.App. 266. 

Claims not due as subject to gar¬ 
nishment see infra $ 86. 

47. Wis.—Qowan v. BAnson, 18 N. 

W. 238, 65 Wis. 341. 

Relation of garnishment to principal 
action generally see supra 5 2a 
(4). 
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of action and attachment on a claim before its ma¬ 
turity does not necessarily authorize garnishment in 
such an action.^® In any event, garnishment may 
be had in an action on several debts only one of 
which is due."*^ 

§ 15. Stage of Proceedings at Which Gar¬ 
nishment May Issue 

Garnishment may Issue at various stages of the main 
proceeding. 

Statutory provisions determine the stages of the 
proceedings at which garnishment may issue.^o Un¬ 
der the various statutes and in certain classes of 
actions or proceedings, an action may be commenced 
by garnishment process,®! or garnishee process may 
issue simultaneously with the institution of the ac¬ 
tion,®^ or may issue in a pending action before final 
judgment,®® or in aid of an attachment, see supra 
§11, after proper proceedings have been had, see 


infra § 17, or, regardless of the character of the 
action, garnishment may issue on a judgment,, see 
supra § 12, where conditions precedent, considered 
infra § 16, have been complied with. The intention 
of the legislature to authorize garnishment prior to 
judgment must be clear.®^ 

§ 16. - Garnishment on Judgment 

a. In general 

b. Issuance or return of execution as 

condition precedent 

a. In General 

Garnishment on a Judgment cannot properly be had 
until a judgment has been rendered. Thereafter garnish¬ 
ment may be had during the period in which the Judg¬ 
ment is effective. 

Garnishment on a judgment cannot properly be 
had until a judgment has been rendered.®® After 


48: Kan.—KellogrST v. Hazlett, 48 P. 

987, 2 Kan.App. 526. 

28 C.J. p 36 note 52. 

48. ActLon. on. notes 
A gramlshment proceeding* In an 
action on two promissory notes, one 
of which was not due when the gar¬ 
nishment proceedings were first be¬ 
gun, was neither irregular nor im¬ 
proper.—^Turner v. Wllllanos, 221 P. 
267, 114 Kan. 769. 

50. Ark.—^Pirst Nat. Bank v. Rhode 
Island Ins. Co., 43 S.W.2d 636, 184 
Ark. 812. 

51. Me.—^Ames v. Adams, 146 A. 267, 
128 Me. 174. 

Mass.—^MacCormac v. Hannan, 148 
N.EL 270> 248 Mass. 86. 

28 C.J. p 37 note 67. 

Classes of actions or proceedings in 
which sramishment available see 
supra S§ 4-10. 

52. Ind.—^Whlnery v. Kozaclk, 22 N. 
E.2d 829, 216 Ind. 136, supersed¬ 
ing, App., 19 N.m2d 869. 

Utah.—^Milford State Bank v. Mur¬ 
dock, 65 P.2d 637, 91 Utah 542. 

28 C.J. p 37 note 68. 

Before service of process 
Under Ohio law, where petition 
was filed, summons was issued, and 
affidavits in attachment and gar¬ 
nishment were filed on the same day, 
the garnishments were not prema¬ 
ture or void because obtained prior 
to personal service or before com¬ 
mencement of service by publication. 
—^Rorick V. Devon Syndicate, Ohio, 
69 S.Ct. 877, 307 -U.S. 299, 83 L.Ed. 
1803, reversing, C.C.A., 100 P^2d'844, 
certiorari granted 69 S.Ct 643, 306 

U.S. 626, 83 L.Ed. 1030, and rehear¬ 
ing denied 59 S.Ct. 1041, 807 U.S. 
660, 83 LkEd. 1629. 

At tfeme of Issnlng smicLiiioiui 

(1) Under some statutes garnish¬ 


ment may issue at the time of issu¬ 
ing the summons in the main action. 
Minn.—Melln v. Aronson, 285 N.W. 

830, 206 Minn. 353. 

S.D.—Central Lumber Co. v. Dough¬ 
erty, 181 N.W. 196, 43 S.D. 580. 

(2) Under such statutes garnish¬ 
ment may not issue before the issu¬ 
ance of a valid summons in the main 
action.—^First Nat. Bank v. Casey, 
206 N,W. 264, 164 Minn. 863, follow¬ 
ing Hudson V. Patterson, 143 N.W. 
792, 123 Minn. 330. 

(8) To constitute the issuance of a 
summons, it must be either served or 
delivered to the proper officer for 
service.—^Nash v. S, M. Braman Co., 
297 N.W, 766, 210 Minn. 196—Melin 

V. Aronson, supra. 

(4) The preparation and signing of 
the summons in the main action and 
placing it in the hands of a private 
person for service does not constitute 
issuance of the summons.—^Melin v. 
Aronson, supra—Chapman v. Foshay, 
238 N.W. 637, 184 Minn. 818. 
ZiiSTLaiiAe prior to filing of declaration 
Ga—C oral Gables Corporation v. 
Hamilton, 147 S.B. 494, 168 Ga. 
182, followed in Wyse v. McKinney, 
179 S.B, 860. 61 Ga,App. 204. 

53- Ind.—Whinery v. Kozaclk, 22 N. 
E.2d 829, 216 Ind. 136, superseding, 
App., 19 N.E.2d 869. 

Minn.—^Melin v. Aronson, 286 N.W. 
830, 205 Minn. 363-M:niapman v. 
Poshay, 238 N.W. 637, 184 MiTin 
318, 

S.D.—Central Lumber Co. v. Dough¬ 
erty, 181 N.W. 196, 43 S.D. 680. 
Tex.—^Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker, Civ.App., 79 S.W.2d 642. 
Utah.—Milford State Bank v. Mur¬ 
dock, 65 P.2d 687, 91 Utah 642. 

28 C.J. p 37 note 68. 
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XTecessity of pending action 
Under some statutes garnishment 
may not issue until after the com¬ 
mencement of the main action.— 
New York Life Ins. Co. v. Cherry, 
60 S.W.2d 684, 185 Ark. 984—Mis¬ 
souri Pac. R. Co. V. McLendon, 46 
S.W.2d 626, 186 Ark. 204—First Nat 
Bank v. Rhode Island Ins. Co., 43 S. 

W.2d 635, 184 Ark. 812. 

What oonstltntes pending snlt 

(1) Under a statute authorizing 
garnishment **in cases where suit 
shall be pending,” a suit is pending 
when it has been properly . com¬ 
menced.—^Harbison v. J. A. Little & 
Son, 180 S.B. 496, 51 Ga.App. 327. 

(2) A suit is also pending, within 
the meaning of such a statute, even 
though Judgment may in fact have 
been issued in the suit, when there 
still remains a possibility of the 
Judgment being reversed and defend¬ 
ant ultimately prevailing.—Davlson- 
Paxon Co. v. Hume, 200 S.R 178, 69 
Ga.App. 166—Carrollton Bank v. 
Glass, 132 S.B. 238, 35 Ga.App. 89, 

(3) A purchase-money attach¬ 
ment does not, prior to notice to de¬ 
fendant and the filing of a declara¬ 
tion seeking a general Judgment, con¬ 
stitute a “suit pending” such as will 
afford a basis for the issuance of a 
general garnishment—-Gilham Elec¬ 
tric Co. V. Daniel, 160 S.B. 106, 43 
Ga.App. 716. 

54, Pa.—Serena v, Guilfry, 20 Pa. 
Co. 549. 

28 C.J. p 37 note 72. 

55- La.—O. K, Realty Co. v. Juliani, 
1 La.App. 1, certiorari and man¬ 
damus dismissed, 102 So. 399, 157 
La. 277. 

28 aj. p 37 note 74. 

Garnishment on Judgment generally 
see supra $ 12. 
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ment,®^ or on the character of the property sought 
to be reached.®’^ Under some statutes garnishment 
may issue in certain cases without the prior issuance 

of an execution.®8 

Issuance and validity of execution. Where a pri¬ 
or execution is essential before garnishment it must 
have been actually issued,®® and must be valid.*^® 

Requisites and sufficiency of return. A return of 
nulla bona, to be sufficient as a basis for garnish¬ 
ment, must state, at least in substance, that no prop¬ 
erty subject to the execution could be found.^i It 
must be made in good faith,72 after an honest and 
reasonable effort has been made to find property 
subject to execution and it must be made on the 
officer’s own responsibility.*^^ 

Conclusiveness of return. A return of nulla bona 
is conclusive on collateral attack on the garnishment 
proceedings.*^® The return is not conclusive in pro¬ 
ceedings to enforce the garnishee’s liability,*^® and 


where, in addition to a return nulla bona, the statute 
requires an affidavit of no property within plaintiff’s 
knowledge subject to execution, the return is only 
prima facie conclusive in the garnishment proceed- 
ings.77 

Issuance of second or alias execution. Where an 
execution returned unsatisfied is a condition pre¬ 
cedent to garnishment on a judgment, a garnishment 
proceeding instituted after compliance with the con¬ 
dition precedent is not affected or nullified by the is¬ 
suance of a second or alias execution.*^® 

17 . - Garnishment in Aid of Attach¬ 

ment 

Garnishment In aid of attachment cannot properly 
issue prior to the issuance of the attachment. In sotne 
Jurisdictions it cannot properly issue until the attach¬ 
ment has been returned nulla bona. 

Garnishment in aid of attachment cannot properly 
issue prior to the issuance of the attachment.*^® In- 


<2) Plaintiff, however, need not 
make an actual levy on specific prop¬ 
erty of defendant mortgagred to, or 
in excess of, its value before resort¬ 
ing: to garnishment as the law does 
not require the doing of a useless 
act.—^Anderson v. Dugger, 286 P. 646, 
ISO Kan. 163. 

66. Pa.—^Brackbill v. Hess, 9 Pa. 
Dist. 665. 

28 C.J. p 39 note 89. 

67. Ala.—^Montgomery First Nat. 
Bank v. Dlmmlck, 67 So. S09, 190 
Ala. 869. 

28 C.J. p 39 note 90. 

Corporate stock 

A writ of garnishment to ascer¬ 
tain ownership of shares.of stock in 
corporation may be issued without 
first issuing a writ of execution if 
diligent inquiry is first made without 
success to ascertain number and val¬ 
ue of shares of stock that defendant 
owns in corporation.—Commonwealth 
of Massachusetts v. Davis, Tex.Civ, 
App„ 160 S.W.2d 543. 
ea Ala.—^Faulkner v. Chandler, 11 
Ala. 726. 

28 C.J. p 39 note 91. 

60. N.D.—^Hodge v. Anderson, 169 N, 
W. 79, 36 N.D. 20. 

Ezeontion. must be deUvered to 
ottoer to complete its issuance.— 
Alswager v. Dwelle, 292 N.W. 223, 70 
N.D. 118, 128 A.L.R. 1160—28 C.J. 
9 39 note 93 [a]. 

70l Tenn.—Saimders v. Moore, 110 
S.W.2d 1046, 21 Tenn.App. 375— 
Howland v. Quarles, 100 S.W.2d 
991, 20 Tenn.App. 470. 

28 C.J. p 39 note 94. 

71. IlL—Zimek v. Illinois Nat. Cas¬ 
ualty Co., 19 N.B.2d 620, 870 Ill. 
672. 

28 C.J. p 39 note 95. 


Return unsatisiLed 

Under Rev. St. c. 62 § 1, providing 
for garnishment on judgments after 
return of execution, “No property 
found,** a return of an execution, “No 
part satisfied,** is not sufficient to 
authorize garnishment proceedings. 
—Parnum v. North Chicago Safety 
Deposit Vault Co., 97 IlLApp. 439. 
See Kamen, for Use of Murphy, v. 
Chicago Coil Spring Co., 7 N.B.2d 498, 
289 IlhApp. 617. 

72. Okl,—^Voss Truck Lines v, Citi- 
zens-Farmers Nat. Bank of Chick- 
asha, 102 P.2d 173, 187 Okl. 289— 
Brennan v. Moore, 221 P, 40, 98 
Okl. 294. 

Presumption is that the return was 
made in good faith.—^Pirst Nat. 
Bank v. Knight, 269 P. 666, 127 Okl. 
20 . 

73. Okl.—Voss Truck Lines v. Clti- 
zens-Farmers Nat. Bank of Chick- 
asha, 102 P.2d 173, 187 Okl. 289— 
Brennan v. Moore, 221 P. 40, 98 
Okl. 294. 

Degree of effort required 

To lay a foundation for garnish¬ 
ment, a sheriff or plaintiff in exe¬ 
cution is not bound to make every 
possible effort to find property of 
(defendant subject to execution; he 
jis only required to make a reason- j 
able effort to find such property.— i 
Rowoldt, for Use of Flanagan v.! 
Cook County Farmers Mut. Ins. Co., 
26 N.B.2d 903, 306 IlLApp. 93—Gor¬ 
don v. Great Lakes Fruit Co., 240 Ill. 
App. 46—28 C.J. p 86 note 68 [a]. 
Knowledge of existeiLoe of property 
subject to ezeoution 
Where a judgment creditor, his at¬ 
torney, or the sheriff, knows that the 
judgment debtor has property sub¬ 
ject to execution before suing out 
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gramishment summons, such infor¬ 
mation cannot be ignored.—Rowoldt, 
for Use of Flanagan v. Cook County 
Farmers Mut. Ins. Co., 26 N.B.2d 903, 
306 IlLApp. 93—28 C.J. p 36 note 68 
[a]. 

74. Okl.—^Pirst Nat. Bank v. Knight, 
269 P. 666, 127 Okl. 20. 

28 C.J. p 39 note 96. 

75. Neb.—^Wilson v. Burney, 8 Neb. 
39. 

'76. Kan.—^Madden v. Union Pac. R. 
Co., 131 P. 652, 89 Kan. 282, Ann. 
Cas.l914D 78. 

28 C.J. p 39 note 98. 

77. IlL—Kelly V. Marks. 264 111. 

App. 402. 

28 C.J. p 39 note 99. 

Rebuttal of prima facie case 

A return of execution endorsed “no 
property found*' is sufficient to sup¬ 
port garnishment proceedings since 
under statute, where return so states, 
it is prima facie sufficient until evi¬ 
dence is offered that the judgment 
debtor had property in county sub¬ 
ject to execution, and the prima facie 
case cannot be rebutted by attempt¬ 
ing to show that sheriff made no ef¬ 
fort to serve the writ of execution 
on the judgment debtor.—Zimek v. 
Illinois Nat Casualty Co., 19 N.B.2d 
620, 370 IlL 572—Blake v. Union Ins. 
Exchange, 46 N.B.2d 141, 317 IlLApp. 
199. 

Te. Okl.—^Pirst Nat Bank v. City 
Guaranty Bank of Hobart, 61 P.2d 
673, 174 Okl. 646—First Nat. Bank 
V. Knight 269 P. 666, 127 Okl. 20. 

79. Ala.—^Donald v. Nelson, 10 So. 

317, 96 Ala. 111. 

28 C.J. p 40 note 2. 

Garnishment in aid of attachment 
generally see supra $ IL 
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deed, under some statutes garnishment cannot prop¬ 
erly issue until the attachment has been returned 
nulla bona,^^ although it has been held that objec¬ 
tion on this account is not jurisdictional,a distinc¬ 
tion being made between garnishment in aid of at¬ 
tachment and garnishment in aid of execution.^^ 
Under other statutes it is not necessary that the at¬ 
tachment shall have been levied^^ or returned.®^ 
Under the statutes in some jurisdictions garnishment 
founded on attachment may issue after the return 
term of the attachment.^® 

§18. R^ourse to, and Exclusiveness of. 
Other Remedies; Secured Claims 

a. In general 

b. Secured claims 

a. In General 

Generally, in the absence of statutory requirement, 
other remedies need not be exhausted before resorting 
to garnishment. A specific remedy provided for in a 
particular proceeding is not of Itself necessarily exclusive 
of garnishment. 

While it has been declared in some jurisdictions 
that garnishment should not be resorted to until 
other remedies have been exhausted,®® as a general 
rule, in the absence of statutory requirement, other 
remedies need not be exhausted before resorting to 
garnishment.®^ Indeed some of the statutes have 
been declared to be directed to the end that fruitless 
attempts to obtain satisfaction by other remedies may 
be avoided.®® Under the statutes in some jurisdic¬ 
tions, however, the remedy is expressly conditioned 
on some showing of necessity for resort thereto,®® 
as that defendant has no property reachable by oth¬ 


§ 18 

er processes.®® As appears supra § 16, the prac¬ 
tice is variant under different statutes as to the ne¬ 
cessity of a prior execution and return nulla bona 
where the garnishment is based on a judgment; 
nor is the practice uniform as to the necessity of the 
return of an attachment before garnishment in aid 
thereof, see supra § 17. The question as to the ne¬ 
cessity of exhausting other processes before resort¬ 
ing to garnishment should not be confused with the 
question, considered infra § 69, whether or not prop¬ 
erty which may be reached by other processes is 
subject to garnishment. 

Exclusiveness of other remedies. A specific rem¬ 
edy provided for in a particular proceeding is not 
of itself necessarily exclusive of garnishment but 
it is held that garnishment cannot be had while de¬ 
fendant is under arrest on a capias ad satisfacien¬ 
dum.®® In some jurisdictions the statutes allow 
garnishment in such cases, but provide that de¬ 
fendant must be discharged within a certain time 
after the garnishment.®® 

b. Secured Claims 

Security for the claim sued on does not necessarily 
prevent resort to garnishment. 

Although garnishment is not available in proceed¬ 
ings strictly in rem to foreclose a lien, see supra § 
6, security for the claim sued on does not neces¬ 
sarily prevent resort to garnishment.®^ In lien fore¬ 
closure proceedings garnishment usually lies where 
a money judgment may be entered,® ^ especially 
where the security is insufficient,®® although under 
the statutes in some jurisdictions a contrary rule 
prevails.®*^ It has been declared that garnishment 


TUe wxit of garnlBhmeiLt is void if 
it is issued prior to the writ of at¬ 
tachment.—Buckingham v. Bailey, 12 
Miss. 538. 

80. Ill.—Truitt v. Griffin, 61 Ill. 26. 
28 C.J. p 40 note 5. 

Conolnsiveness of xetum 

Where the statute merely requires 
a return nulla bona, without other 
showing as to lack of property sub¬ 
ject to the direct attachment, a re¬ 
turn of no property is conclusive.— 
Malley v. Altman, 14 Wis. 22. 

81. Ill.—Truitt V. Griffin, 61 IlL 26. 

82. Ill.—Truitt v. Griffin, supra. 
Garnishment in aid of execution see 

supra § 16. 

83. Ark.—^Davis Bros. v. Choctaw O. 
& G. R. Co., 83 S.W. 318, 73 Ark. 
120, 3 Ann.Cas. 658. 

Ind.—^Malott V. Johnson, 77 K.B. 866, 
37 Ind.App. 678. 

84. Tex.— ^B. Li. Wilson Hardware 
Co. V. Anderson Knife & Bar Co., 
54 S.W. 928, 22 Tex.Civ.App. 229. 


85. Ga.—Alston v. Dunning, 35 Ga. 
229. 

88. Mich.—Iron Cliff Co. v. Lahais, 
18 N.W. 121, 52 Mich. 394. 

28 C.J. p 36 note 55. 

87- Ark.—Bank of Budora v. Ross, 
271 S.W. 703, 168 Ark. 754. 

28 C.J. p 36 note 53. 

Diligent search for other property 
of debtor is not prerequisite to issu¬ 
ance of garnishment.—^B. I. Du Pont 
De Nemours & Co. v. Lednum, 260 P. 
1017, 82 Colo. 472. 

88. Me.—^Donnell v. Portland & O. R. 
Co., 73 Me. 667. 

89. Ala.—Wells Co. v. Lane, 116 So. 
74, 22 Ala.App. 269, reversed on 
other grounds 115 So. 77, 217 Ala. 
10, and certiorari denied 115 So. 
79, 217 Ala. 12. 

28 C.J. p 36 note 57. 

9a OkL—Scott V. Waples-Painter 
Co., 176 P. 754, 74 Okl. 62. 

28 C.J* p 86 note 58. 
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91. Wis.—O'Reilly v. Milwaukee & 
N. R. Co., 81 N.W. 485, 68 Wis. 212. 

28 C.J. p 36 note 62. 

92. Vt.—Divoll V. Nichols. 41 A. 972, 
70 Vt. 537. 

28 C.J. p 37 note 63. 

98. Me.—^Thompson v. Taylor, 13 Me. 
420. 

28 C.J. p 37 note 64. 

94. La.—Germania Sav. Bank v. 
Peuser, 6 So. 76, 40 La.Ann. 796. 

Tex.—Smith v. Sealy State Bank, 
Civ.App., 60 S.W.2d 486, 488, citing 
Corpus Juris. 

95. Ark.—Bank of Budora v. Ross, 
271 S.W. 703, 168 Ark. 764. 

28 C.J. p 31 note 65. 

96. Tex.—Smith v. Sealy State Bank, 
Civ.App., 60 S.W.2d 486, 488, cit¬ 
ing Corpus Juris. 

28 C.J. p 31 note 66. 

97. under a statute anthorlsing gar¬ 
nishment in **per 80 ]ial actions,” gar¬ 
nishment will not lie in an action to* 
foreclose a mortgage prior to the 
entry of a deficiency Judgment, ar 
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would seem to te inapplicable where the statute 
provides other remedies for the enforcement of the 
lien,®® but it has also been held that the fact that 
other remedies are provided does not exclude re¬ 
sort to garnishment,99 and of course garnishment 
may be expressly authorized as an additional reme- 
dy> Where the statute provides legal proceedings 
for the foreclosure of a lien, the objection that gar¬ 
nishment does not lie in suits in equity is untena¬ 
ble.® 


Necessity of exhausting security. In a suit on a 
secured, debt plaintiff is not required, in some ju¬ 
risdictions, to exhaust his security before resorting 
to the remedy of garnishment.® In other jurisdic¬ 
tions, the contrary has been held.^ 

Lien on criminal’s property. Where a statute 
gives to the person injured by a crime a Hen on the 
“criminal’s” estate, garnishment cannot issue, if at 
all, prior to conviction.® 


TTT bight to invoke gaenishment 


§ 19. In General 

The court may control the writ of garnishment to 
prevent its abuse. 

The court may, in the exercise of a sound discre¬ 
tion, control the use of the writ of garnishment to 
the extent of preventing it from being abused or 
becoming oppressive.® The right to garnishment 
should be extended only as far as it will result in 
the discharge of the garnishee from the claim of 
the main creditor pro tanto^ 

Equity cannot extend the right to garnishment 
beyond the terms of the statute.® 

§ 20. Persons or Parties Entitled 

The right to the remedy of garnishment Is usually 


conferred by statute on any plaintiff who Is sul juris 
and entitled to maintain an action, but, in the absence Of 
Statute or treaty, the right of an alien rests on comity. 

The statutes conferring the right to garnishment 
are generally broad enough to confer the right to 
the remedy on any plaintiff who is sui juris and en¬ 
titled to maintain an action.® A defendant who has 
recovered a judgment against plaintiff may have 
garnishment thereon, where the statute gives the 
right to the process in general terms to the person 
in whose favor a judgment is rendered and against 
the judgment debtor,!® or even where the remedy is 
given in terms to “plaintiff,*^ but the statute taken as 
a whole indicates an intention to make the remedy 
available to enforce any judgment in the case.!! 

Nonresidents. Where the right to garnishment is 


action to foreclose being: essentially 
in rem and not a personal action.— 
Blue Creek Land & Live Stock Co. 
^Kehrer, 206 P. 287, 60 Utali 62. 
O Mev—^Rischert Y. Kunz, 9 Mo. 
^App. 283. 

99. Wis.—O'Reilly v. Milwaukee & 
N. B. Co., 31 N.W. 486, 68 Wis. 212. 

1. (SSh—Clark V. Haydock, 44 Mo. 
aW 867. 

28 C.J. p 31 note 69. 

2. Wis.—O'Reilly v. Milwaukee & N. 
R. Co., 31 N.W. 486, 68 Wis. 212. 

Gamlshinent in equity see supra $ 

10 . 

3. Ark.—Bank of Eudora v. Ross, 
271 S.W. 703, 168 Ark. 764. 

4i Xa Texas 

(1) In suit on debt secured by 
mortsrage, plaintiff is under duty to 
exhaust his security before calling 
third person into court on writ of 
garnishment and thereby subjecting 
the third person to the inconvenience 
and hazard of garnishment proceed¬ 
ings.—Teague V. Fairchild, Coxa.App., 
16 S.W.2d 686, reversing F^rchild v. 
Davis, Civ.App., 296 S.W. 640—^Reis- 
tino V. Chandler, Clv.App., 166 S.W. 
2d 1008. 

(2) But garnishment issued before 
reduction of original debt to judg¬ 
ment and utilizaAon of property se¬ 


curing debt to extent of mathemat¬ 
ically determining deficiency there¬ 
after remaining is not void where at 
time of trial deficiency had been as¬ 
certained.—Smith Y. Sealy State 
Bank, Civ.App., 60 S.W.2d 486. 

5. Mo.—^Holker v. Hennessey, 42 S. 
W. 1090, 141 Mo. 627, 64 Am.S.R. 
624, 89 L.RA. 166. 

28 C.J. p 31 note 71. 

9. Mich.—Joy V. Two-Bit Corpora¬ 
tion, 283 N.W. 46, 287 Mich. 244— 
Erb-Kedder Co. v. Levy, 247 N.W. 
107, 262 Mich. 62. 

28 C.J. p 40 note 18. 

Actions for wrongful garnishment 
see infra §§ 310-313. 

Corpus Juris cited for the propo¬ 
sition that garnishment is always 
administered on eqxiitable principles. 
Sloss V. 'Glaze, 164 So. 61, 63, 231 Ala. 
234. 

Successive writs 

(1) The use of garnishment to tie 
up money in the hands of the gar¬ 
nishee by repeated service of writs, 
and then, without entering the writ 
or writs employed for this purpose, 
to commence a fresh suit, and to at¬ 
tach the fund thus accumulated, will 
not be sanctioned.—^Brb-Kedder Co. 
V. Levy, 247 N.W. 107, 262 Mich. 62 
—28 C.J. p 40 note 18 [a] (1). 

(2) Successive writs generally see 
infra I 161. 


7- Conn.—^Parker, Peebles & Knox v. 
National Fire Ins. Co., 160 A. 31^. 
Ill Conn. 383, 69 A.L.R. 599. 
Liability of garnishee see infra Hi 
172-190. 

8. Mich.—Poster v. Kent Cir. Judge, 
74 N.W. 480, 116 Mich. 285. 

28 C.J. p 40 note 19. 

Equitable garnishment see supra 9 

10 . 

9- Conn.—^Parker, Peebles & Knox 
V. National Fire Ins. Co., 150 A 
313, 111 Conn. 383, 69 AL.R. 699. 
Miss.—^Regina Flour Mills Co. v. 

Lehmann, 78 So. 616, 117 Miss. 675. 
28 C.J. p 40 note 21. 

Corporations see Corporations S 1356. 
Lien creditors see supra S 18. 
Municipal corporations see the C.J.S. 
title Municipal Corporations § 2191, 
also 44 C.J. p 1457 notes 73. 
Secured creditors see supra $ 18. 
Actions by states see the C.J.S. title 
States § 213 et seq, also 69 C.J. 
p 299 note 24 et seq. 

Actions by United States see the CJ. 
S. title United States § 176 et seq., 
also 65 C.J. p 1402 note 34 et seq. 
la Cal.—^Donohoe-Kelly Banking Co. 
V. Southern Pac. Co., 71 P. 98, 138 
Cal. 183, 97 Am.S.R. 28. 

28 C.J. p 41 note 27 [aj. 

11. Mich.—Esler v. Adsit, 66 N.W. 

485, 108 Mich. 643. 

28 aJ. p 41 note 28 [aj. 
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granted in general terms without distinction be¬ 
tween residents and nonresidents, residents of a sis¬ 
ter state may avail themselves of the remedy,12 
even as against nonresident defendants.13 Some¬ 
times the right to garnishment is expressly conferred 
on residents of other states,14 but nevertheless the 
statutes sometimes subject it to certain conditions,15 
or even deny it.l® 

Aliens, In the absence of statute or treaty to 
the contrary, the right of an alien, as distinguished 
from a citizen of a sister state, to garnishment, 
rests entirely on comity,i7 and aliens may be denied 
the right either pursuant to a general policy to con¬ 
fine it to citizens of the state and sister states,i8 
or by the courts in particular cases where the result 
of allowing the right to an alien would be to the 
prejudice of citizen creditors.!^ 

§ 21. - Persons Claiming through Orig¬ 

inal Creditor or Claimant 

a. In General 

b. Assignees 

a. In General 

Any person succeeding to the general right of the 
original claimant usually Is entitled to the remedy of 
garnishment to enforce the claim. 

Generally, the right to garnishment is not per¬ 
sonal to the original creditor or claimant, and may 
be exercised by anyone succeeding to the general 
right to enforce the claim.20 


§ 21 

Persons claiming under doctrine of subrogation. 
Subject to the somewhat variant practice in dif¬ 
ferent states concerning subrogation of a surety 
■who pays a judgment or claim against his principal, 
the surety may have garnishment on the judgment 
notwithstanding its satisfaction, without assignment 
of the judgment or claim,21 or, as shown infra sub¬ 
division b of this section, where he has taken such 
an assignment, or he may be entitled to the remedy 
under the doctrine of conventional subrogation.22 
However, a stranger who pays the judgment cannot 
avail himself of this doctrine.23 

b. Assignees 

In the absence of statutory prohibition, an assignee 
of a claim or Judgment, Including the assignee of a non¬ 
resident and a surety who takes an assignment, ordi¬ 
narily Is entitled to the remedy of garnishment. 

Under the general rule that an assignee succeeds 
to all the incidents of the cause of action assigned, 
see Assignments § 89, an assignee succeeds to his as¬ 
signor's right of garnishment on the claim,24 unless 
precluded by statutory inhibition against garnish¬ 
ment by assignees2 5 or unless the right to garnish¬ 
ment is made personal to the holder of the original 
claim.26 A valid assignment of judgment carries 
the right to have garnishment issued thereon27 or 
to enforce garnishment already issued.28 

An assignee of a nonresident may, in the absence 
of bad faith and statutory inhibition, have geirnish- 
ment on the assigned claim.2^ 
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VL Conn,—Parker, Peebles & Knox 
V. National Fire Ins. Co., 160 A. 
31S, 111 Conn. 3S3. 69 A,L.R. 599. 

28 C.J. p 41 note 29. 

Assignee of nonresident see infra § 

21 . 

13. Neb.—Morrison v, Illinois Cent. 

R, Co., 161 N.W. 1032, 101 Neb. 
49. 

28 C.J. p 41 note 30. 

Jurisdiction of res where plaintiff 
and defendant both nonresidents 
see infra § 127. 

Nonresident as garnishee see Infra $ 
36. 

Suit in another state to evade ex¬ 
emption laws of debtor's residence 
see Exemptions §§ 2, 149, 164. 

14. Md.—Wever v. Baltzell, 6 Gill 
and J. 335. 

28 C.J. p 41 note 31. 

15. Tenn.—Brown v. Pace, Ch.A., 49 

S. W. 355. 

28 C.J. p 41 note 33 [a]. 

13. Tenn.—Kincaid v. Francis, 
Cooke 49. 

28 C.J. p 41 note 34 [a]. 

Remedial discrimination against non¬ 
residents see Constitutional Law § 
486. 

17. U.S,—^Disconto Gesellschaft v. 

38 C.J.S.—15 


Umbreit, 28 S.Ct. 337, 208 U.S. 670, 
62 L.Ed. 625, affirming 106 N.W. 
821, 127 Wis. 661, 115 Am.S.R. 

1063, 15 L.R.A.,N.S., 1046. 

28 C.J. p 41 note 37. 

Status and privileges of aliens gen¬ 
erally see Aliens §§ 6-10. 

18L Md.—^Terby v. Lackland, 6 Harr. 
& J. 446. 

28 C.J. p 41 note 38. 

19. Wis.—^Disconto Gesellschaft v. 
Umbreit, 106 N.W. 821, 127 Wis. 
661, 116 Am.S.R. 1063, 16 L.R.A., 
N.S., 1046, affirmed 28 S.Ct. 337, 208 
U.S. 670, 62 L.Ed. 625. 

20. Hawaii.—Thompson v. Gill, 24 
Hawaii 16. 

28 C.J. p 41 note 40. 

21. Pa.—Brown v. Black, 96 Pa. 482. 
Subrogation generally see the C.J.S. 

title Subrogation § 1 et seq, also 
60 C,J. p 694 note 2 et seq, 

22. Pa.—Brown v. Black, supra. 

28 C.J. p 42 note 64 [a]. 

23. Ala.—Thompson v. Wallace, 3 
Ala. 132. 

Assignment of paid Judgment to 
stranger see infra subdivision b 
of this section. 

24. Mich.—^Ferry v. Home Sav. 
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Bank, 72 N.W. 181, 114 Mich. 321, 
68 Am.S.R 487. 

28 C.J. p 42 note 43. 

That one of original parties plain¬ 
tiff acquired sole ownership of JiULg- 
ment did not preclude him from In¬ 
stituting garnishment proceedings on 
such Judgment.—^Pirst Nat. Bank v. 
First State Bank of Jacksonville, 
Tex.Civ.App., 269 S.W. 164, affirmed, 
Com.App., 291 S.W. 206. 

25. Neb.—McCormack v. Tincher, 
110 N.W. 647, 77 Neb. 867. 

28 C.J. p 42 note 44 [a]. 

26. Ga.—^Davls v. Millen, 36 S.B. 
803, 111 Ga, 461. 

28 C.J. p 42 note 49 [a]. 

27. Or.—^Kelsay v. Taylor, 107 P. 
609, 66 Or. 18. 

28 C.J. p 42 note 45. 

Rights and remedies incidental to 
assignment of judgment see the 
C.J.S. title Judgments § 527, also 
34 C.J. p 650 note 87 et seq. 

28. Ohio.—^Whitman v. Keith, 18 
Ohio St. 134. 

29. Mich.—^Barlow v. Lincoln-Wll- 
liams Twist Drill Co., 162 N.W. 
1034, 186 Mich. 46. 

Right of nonresidents to garnish¬ 
ment see supra $ 20. 
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Surety; stranger. A surety may have garnish¬ 
ment on a judgnnent which he has paid and of 
which he has taken an assignment;®® but a stran¬ 
ger who advances money with which to pay a judg¬ 
ment cannot have garnishment on the judgment aft¬ 
er it is paid and satisfied of record, although he 
takes an assignment of the judgment.®® 


§ 22. Estoppel, Release, or Other Loss of 
Right 

The right to maintain garnishment proceedings may 
be lost by estoppel. 

Plaintiff may be estopped to maintain garnishment 
proceedings.®® A prior agreement to pay the pro¬ 
ceeds of garnishment to defendant does not operate 
either as an estoppel or a release;®® nor does it 
come within the rule against circuity of action.®* 


IV. AGAINST WHAT DEFENDANTS GAENISHMENT MAY BE HAD 


§ 23. In General 

The statutes generally permit garnishment against 
any defendant, provided other essential conditions exist. 

Where the statutory occasion or grounds for gar¬ 
nishment exist, the statutes are generally broad 
enough to authorize garnishment against any de¬ 
fendant,unless he enjoys some special immunity.^^ 


§ 24. Nonresidents 

The statutes usually authorize garnishment agahist 
nonresident defendants. 

Garnishment may be had against nonresident de- 
fendants.87 Sometimes the general right of gar¬ 
nishment is expressly extended to actions against 

nonresidents.38 


V. WHO MAY BE MADE GkABNISHBB 


A. IN GENERAL 


§ 25. General Rules 

Generally any person Immediately obligated to the 
principal defendant may be summoned and held as 
garnishee, but garnishment may not be extended beyond 
the persons or classes designated by statute. 

Generally any person immediately obligated to the 
principal defendant may be summoned and held as 


garnishee.8S While the legislature has the undoubt¬ 
ed right to make all persons, whether individual or 
corporate, liable to be summoned in garnishment,^ 
the courts, moved by considerations of justice or 
public policy, have engrafted certain exceptions on 
the sweeping terms of the statutes,and the legis- 


30. Ala.—Glddens v. Williamson, 65 
Ala. 439. 

Tex.—^McDonald v. Moore, 34 Tex. 
384. 

Bight to garnishment under doctrine 
of subrogation see supra subdivi¬ 
sion a of this section. 

31. Ala.—^Thompson v. Wallace, 3 
Ala. 132. 

Garnishment on satisfied judgment 
see supra S 12. 

38, La.—Camutz v. State Bank, 26 
La.Ann. 364. 

28 C.J. P 42 note 57. 

Garnishee's possession through plainr 
tiff's fraud see infra § 30. 

Failiure to proseoute ptoceedlng 
A judgment creditor which had 
commenced garnishment proceeding, 
but which failed to pursue remedy 
for five years, during which third 
person purchased judgment debtor's 
right in action against garnishee and 
prosecuted such action to successful 
conclusion at her own expense, was 
estopped to claim Interest in pro¬ 
ceeds of judgment by virtue of gar¬ 
nishment proceeding.—State Bank of 
Dodge City v. McKtbben, 70 P.2d 1, 
146 Kan. 341. 

33. Mass.—Webster v. Randall, 19 
Pick. 13. 


34. Mass.—Webster v. Randall, su¬ 
pra. 

28 C.jr. p 42 note 60 [a]. 

35. Mass.—^NTatlonal Shawmut Bank 
of Boston V. City of Waterville, 
Me., 189 N.E. 92, 285 Mass. 252. 

28 C.jr. p 43 note 63. 

Corporations see Corporations § 1355. 

Counties see Counties $ 331. 

Foreign corporations sec Corpora¬ 
tions S 1931: 

Municipal corporations see the C.J. 
S. title Municipal Corporations § 
2191, also 44 C.J. p 1457 notes 75, 
76. 

Nonresidents see infra S 24. 

Garnishment against plaintiff on 
Judgment for defendant see supra 
S 20. 

36. Ark.—^Danley v. State Bank, 16 
Ark, 16. 

28 C.J. p 43 note 66 Ca3-[c]. 

Exemption of property from seizure 
for debts generally see Exemptions 
§ 1 et seq. 

37. Mass.—^National Shawmut Bank 
of Boston V. City of Waterville, 
Me., 189 N.E. 92, 285 Mass. 252. 

Pa.—Goldstein v. Obregon Distribut¬ 
ing Co., 14 Pa.Dist. & Co. 1. 

28 C.J. p 43 note 67. 
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Garnishment in aid of attachment, 
see supra § 11. 

Jurisdiction in rem or quasi in rem 
see infra $ 123. 

Nonresident garnishee see inft^a § 36. 

Validity of statutes authorizing gar¬ 
nishment on foreign attachment 
see supra § 3. 

33. Mich.—^Newland v. Wayne Coun¬ 
ty Cir. Judge, 48 N.W. 644, 85 
Mich. 151. 

28 CJ. p 43 note 73. 

39- Tex.—Becker v. Cooper, Civ. 
App., 22 S.W.2d 1083, 1085, error 
dismissed, citing Corpus Jruxls- 

28 C.J. p 43 note 77. 

Character of possession necessary to 
charge garnishee see infra SS 37- 
30 et seq. 

Exemptions from garnishee process 
see Exemptions § 1 et seq. 

Property subject to garnishment see 
infra §§ 69-118. 

40- U.S.—^Moscow Hardware Co- v. 
Colson, GCXIdaho, 168 P. 199. 

4L Wls.—^Bates v. Chicago, M. db St 
P. R. Co., 19 N.W. 72, 60 Wls. 296, 
50 Am.R. 369. 

28 C.J. p 44 note 82. 

Carriers see infra {§ 60, 6L 

Negotiability of obligation as affect- 
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lature has power to make such exceptions.^2 

On the other hand, since ^rnishment is purely 
statutory, it cannot be extended by the courts be¬ 
yond the persons or classes designated by statute 
nor can jurisdiction over any others be required 
by consent.44 The general policy of the statutes is 
to confine liability as garnishee to persons in im¬ 
mediate privity of obligation to the principal de¬ 
fendant, that is, persons obligated to defendant's 
obligor cannot be held as §farnishees,45 and even 
equity cannot extend the liability any further.^® 

The insolvency of the garnishee does not affect 
liability to garnishee process.47 


§ 26. Liability to Action as Test 

The most comprehensive test of liability to garnishee 
process is whether or not the person sought to be charged 
could have been sued by the defendant. 

After the rule that plaintiffs rights against the 
garnishee cannot rise higher than those which, but 
for the garnishment, defendant would have had, and 
the correlative rule that the scope of the garnishee's 
liability is circumscribed by the same limitations, 
see infra § 176, the most comprehensive test of lia¬ 
bility to garnishee process is whether the person 
sought Jtou-^e charged could have been sued by de- 
fenda:^^|.' However, it is not, under the decisions. 


ingr liability of obllgTor see infra 

§ 101 . 

Parties to principal action see infra 
§§ 32-34. 

Persons holding as agents of law see 
infra S§ 44-56. 

Public corporations see infra $39. 

42. Ala.—Clark v. Mobile School 
Comrs., 36 Ala 621. 

43. Fla—Duval County v. Charles¬ 
ton Lumber & Mfg. Co., 33 So. 631, 
45 Fla 266, 60 L.R.A. 549, 3 Ann. 
Cas. 174. 

28 C.J. p 44 note 86. 

44. Ala—^Porter & Blair Hardware 
Co. V. Perdue, 16 So. 713, 106 Ala 
293, 53 Ani.S.R. 124. 

45. Ky.—Springfield Fire & Marine 
Ins. Co. V. Huntington Nat. Bank, 
17 S.W.2d 726, 229 Ky. 674. 

28 C.J. p 44 note 87. 

Defendant’s privy as garnishee see 
infra S 34 b. 

Privity in possession of property see 
infra $ 30. 

Privity of indebtedness see infra S 

70. 

46. Mo.—Jones v. Huntington, 9 Mo. 
249. 

28 C.J. p 44 note 88. 

47. Ala—^Birmingham Nat. Bank v. 
Mayer, 16 So. 620, 104 Ala 634. 

Garnishment of propierty assigned 
for creditors see Assignments for 
Benefit of Creditors $ 162. 

48. U.S.—Socony-Vacuum Oil Co. v. 
C. M. Johnston & Sons Sand & 
Gravel Co., C.C.A.Mo., 103 F.2d 276. 

Ala—Booker T. Washington Burial 
Ins, Co, V. Roberts, 163 So. 409, 228 
Ala 206—Coosa Land Co. v. Strad- 
ford, 140 So. 682. 224 Ala 611— 
First Nat. Bank v. Gaines, 168 So. 
702, 27 AlaApp. 191. 

Aria.—^Richfield Oil Corporation v. 
La Prade, 106 P.2d 1116, 66 Aria. 
100 . 

Ark.—^Tiger Broa & Levine Mercan¬ 
tile Co. V. Donner, 260 S.W. 869, 
158 Ark. 644. 

CaL—Walker v. Doak, 29^ P. 290, 210 
Cal. so— Bunnell v. Basich Bros. 
Const. Co., Ill P.2d 358, 43 CaL 


App.2d 538—Golden Gate Candy 
Products Co. V. Superior Court in 
and for City and County of San 
Francisco, 36 P.2d 834, 1 CaLApp. 
2d 426—Stelneck v. Haas-Baruch 
Co., 288 P. 1104, 106 CaLApp. 228. 
Colo.—^Kinaie v. Alexander. 120 P.2d 
194, 108 Colo. 634—Green v. Green, 
113 P.2d 427, 108 Colo. 10—State v. 
Elkins, 270 P. 875, 84 Colo. 409. 
Del.—In re Bliason, 113 A. 798, 1 W. 
W.Harr. 198. 

Ga—^Hartsfield Co. v. Zakas Bakery, 
177 S.B. 825, 60 GaApp. 284— 

American Ins. Co. v. Bla<^ 168 S. 
B. 85, 46 Ga.App. 471—Johnson v. 
Vamum, 169 S.B. 908, 43 GaApp. 
737. 

Idaho.—^BL W. Johns-Manvllle Co. of 
Utah V. Allen. 216 P. 840, 37 Idaho 
153. 

Ill.—^Zimek v. Illinois Nat. Casualty 
Co., 19 N.B.2d 620, 623, 370 Ill. 672> 
citing Corpus JTurls—Schneider v. 
Autoist Mut. Ins. Co., 178 N.B. 466, 
346 IlL 137, aifirming Schneider v. 
Allen, 259 IlLApp. 643—Wetten y. 
Horix, 33 N.B.2d 615, 618, 309 Ill. 
App. 636, citing Corpus jnzis— 
Chicago Auditorium Ass’n v. Con¬ 
tinental Illinois Nat. Bank & Trust 
I Co., 20 N.B.2d 811, 813, 800 IlLApp. 
127, citing Corpus Jtizls—^Patton 
V. Washington Ins. Exchange, 6 N. 
B.2d 472, 288 IlLApp. 594—Carr, 
for .Use of Kazakls, v. O’Connell, 
8 N.B.2d 156, 284 IlLApp. 657— 
Larson v. McCormack, 2 N.B.2d 
974, 28$ HLApp. 206—^hraiberg 

Mfg. Co. V. Boston Ins. Co., 246 
IlLApp. 196. 

Iowa—Stowe v. Breen, 800 N.W. 518, 
230 Iowa 1216. 

Ky.—Springfield Fire 6b Marine Ins. 
Co. V. Huntington Nat. Bank, 17 
S.W.2d 726, 229 Ky. 674—^Metro¬ 
politan Life Ins, Co. v. Hightower, 
276 S.W. 1063, 211 Ky. 36, 44 A.L. 
R. 1168. 

La—^Marcuse v. Upton, 118 So. 790, 9 
LaApp. 28. 

Md.—J. Cueva Co. v. R. Lancaster 
Williams & Co., 126 A. 849, 146 
Md. 526. 

Mich.— Butt v. Heffner, 286 N.W. 169, 
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289 Mich. 91, certiorari granted 
Federal Housing Administration 
Region No. 4 v. Burr, 60 S.Ct. 129, 
308 U.S. 541, 84 L.Bd. 466, and 
affirmed 60 S.Ct. 488, 809 U.S. 242, 
84 L.Bd. 724—^People’s State Bank 
of Pontiac V. Reckling, 233 N.W. 
863, 262 Mich. 383—H. William¬ 
son, Limited v. Phlnney Walker 
Co., 226 N.W. 672, 247 Mich. 645— 
J. O. Neasen Lumber Co. v. Ray H. 
Bennett Lumber Co., 193 N.W. 789, 
223 Mich. 349. 

Minn.—^Douglas State Bank v. Mey¬ 
ers, 233 N.W. 864, 182 Minn. 178— 
Kullberg Mfg. Co. v. Smith, 216 
N.W. 249, 173 Minn. 604, affirmed 
218 N.W. 99, 173 Minn. 604. 

Miss.—Travelers’ Ins. Co. v. Inman, 
126 So. 399, 157 Miss. 810, sugges¬ 
tion of error sustained in part and 
overruled in part 128 So. 877, 167 

.'-Mifjs. 810. 

fildo.—Ralston Purina Co. v. King, 

'--App., 101 S.W.2d 734—State ex rel. 
Kennedy v. Harris, 69 S.W.2d 307, 
228 Mo. App. 469—South Central 
Securities Co. v. Vernon, 54 S.W.2d 
416, 227 MoAlPP. 486—^Roberts v. 
Meek, App., 45 S.W.2d 637. 

Mont—^Davis v. Claxton, 268 P. 787, 
82 Mont 574. 

N.J.—Shakln v. Abrams, 173 A. 136, 
12 N.J.Misc. 693. 

N.D.—Ruble v. Nyseth, 239 N.W. 626, 
61 N.D. 628. 

Ohio.—Southern Ohio Finance Cor¬ 
poration V. Wahl, 171 N.B. 369, 34 
Ohio App. 518. 

OkL-r-Bd Hockaday & Co. v. Ran¬ 
dolph, 62 P.2d 628, 178 OkL 234— 
S. O. Maxey & Co. v. Crowl, 41 P. 
2d 264, 171 Okl. 337—Potts v. 

Schroeder, 293 P. 645, 146 Okl. 188. 

Or.—Kaminsky v. Good, 265 P. 786, 
126 Or. 618. 

Pa.—Collins V. O’DonnelL 191 A. 22, 
325 Pa. 366—^Mignatti v. General 
Mortg. Financing Corporation, 189 
A. 296, 326 Pa. 113—Globe & Re¬ 
public Ins. Co. V. Davis, 190 A. 176, 
125 Pa. Super. 91—^Fisher, for Use 
of Buck v. McFarland, 167 A. 377, 
110 Pa.Super. 184—Dziwbczynski 
V. Soja, So DeLCo. 258 b 
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§ 27 

an infallible test.^® Liability to action by defendant 
does not always carry liability to garnishee proc¬ 
ess;^® nor is absence of such liability to action al¬ 
ways decisive against the right to gamishment^i 

§ 27. Character of Obligation or Possession 
Necessary to Charge Garnishee 

A person may not be charged as garnishee unfess he 
has actual possession of the property sought to be 
reached; possession by an agent may constitute actual 
possession by the principal. 

As a general rule a person cannot be charged as 
garnishee unless he is in actual possession of the 
property sought to be reached.^^ Constructive pos¬ 


session or a mere right of possession is usually held 
insufficient, see infra § 28, and a fortiori a person 
cannot be charged as garnishee where he has nei¬ 
ther actual nor constructive possession.®^ The pos¬ 
session and control of the garnishee must be inde¬ 
pendent of defendant; if the property is equally 
within the power and control of the garnishee and 
defendant, the possession of the former is not suf¬ 
ficient to render him chargeable as garnishee.®^ 
However, under the rule that plaintiff acquires no 
greater right against the garnishee than defend¬ 
ant had, see infra § 176, defendant must have the 
right of control or of possession,®® and this right 
must be absolute,®® in analogy to the rule that a 


S.I>.—New York Ijlfe Ins. Co. 

Hyde. 4 N.W.2d 812. 

Tenn.—^Dickson v. Simpson, 113 S.W. 
2d 1190, 1193, 172 Tenn. 680, citing 
Corpus Juris—Grannis-Blalr Audit 
Co. V. Maddux. 69 S.W.2d 238, 167 
Tenn. 297—J. C. Mahan Motor Co. 

V. Lyle, 67 S.W.2d 746, 167 Tenn. 
193. 

Tex.—^Belva Oil Co. v. Lowe, Civ. 
App., 27 S.W.2d 599—^Becker v. 
Cooper, Clv.App., 22 S.W.2d 1083, 
1085, citing Corpus Juris—^Pitts¬ 
burgh Plate Glass Co. v. Beck, Civ. 
App.. 298 S.W. 915. 

Wash.—^Arcweld Mfg. Co. v. Burney, 
121 P.2d 360, 12. Wash.2d 212— 
Parks V. Lepley, 294 P. 1020, 1022, 
160 Wash. 287, quoting ^rpus 
Juris—Landaker v. Anderson, 261 
P. 388, 145 Wash. 660. 

W.Va,—^Bmmons-Hawkins Hardware 
Co. V. Sizemore, 145 S.B. 438, 106 

W. Va. 269. 

28 CJ. p 44 note 93, p 93 note 60. 
Ownership of property and claims 
subject to garnishment see infra 
§§ 69-85. 

Privity between defendant and gar¬ 
nishee: 

Generally see supra $ 25. 

Privity in possession of tangible 
property see infra S 30. 

Privity of indebtedness see infra S 
70. , 

Automobile liability insurer, not 
liable to Insured because insured 
failed to cooperate with Insurer in 
defense of personal injury suit as 
required by policy, was not subject 
to garnishment in action by injured 
party against insured.—Schneider v. 
Autoist Mut Ins. Co., 178 N.R 466, 
346 Ill. 137, affirming Schneider v. 
Allen, 269 llLApp. 548—^Patton v. 
Washington Ins. Exchange, 6 N.E.2d 
472, 288 nLApp. 694. 

several judgment debtors 

(1) Where there is but one judg¬ 
ment debtor, the test of whether the 
garnishee is liable Is whether the 
judgment debtor can maintain an 
action against the garnishee, but 
such rule does not apply where there 


is more than one judgment debtor 
and the garnishee is indebted to but 
one of them.—^Hillmer v. Chicago 
Bank of Commerce, 26 N.E.2d 726, 
304 Ill. App. 430—Cohen v. North 
Avenue State Bank, 26 N.B.2d 691, 
304 IlLApp. 413. 

(2) Joint ownership of property as 
affecting garnishment see infra §§ 
73, 74. 

49- Or.—^Fireman's Fund Ins. Co. v. 
Walker, 282 P. 230, 231, 132 Or. 
73, citing Corpus Juris. 

BO. Md.—^Baltimore v. Root, 8 Md. 
95, 68 Am.D. 696. 

Mass.—^Burnham v. Beal, 14 Allen 
217. 

Property In custodia legls as subject 
to garnishment see infra § 44. 
Public corporation, agency, or officer 
as garnishee see infra §§ 39-42. 
Unliquidated demand as subject to 
garnishment see Infjra § 89. 

5L Ala.—Booker T. Washington 

Burial Ins. Co. v. Roberts, 153 So. 
409, 228 Ala. 206. 

28 C.J. p 45 note 99. 

Contingent liability as subject to 
garnishment see infra § 87. \ 
Demand as condition of right of ac¬ 
tion as affecting garnishment see 
Infra S 87. 

Joint ownership as affecting garnish¬ 
ment see infra § 73. 

Maturity or immaturity of debt as 
affecting garnishment see infra § 
86 . 

Property fraudulently conveyed as 
subject to garnishment see Fia.ud- 
ulent Conveyances § 310. 
Unliquidated demand as subject to 
garnishment see infra $$ 89-91. 

52. Conn.—^Medlyn v. Ananieff, 10 
A.2d 367, 126 Conn. 169. 

Mass.—^Boston Sheridan Co. v. Sheri¬ 
dan Motor Car Co., 138 N.B. 806, 
244 Mass. 425. 

S.D.—^Farmers Trust & Savings Bank 
V. Bannworth, 289 N.W. 423, 424, 
67 S.D. 95, quoting Corpus Juris. 
28 C.J. p 45 note 2, p 116 note 48. 
Property which may be reached see 
infra §§ 69-118. 
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Sufficiency of mere naked possession 
see infra § 30. 

Time of possession see infra $ 175. 
“Custody'’ arid ‘possession” as syn¬ 
onymous 

Where a defendant in a garnish¬ 
ment proceeding had purchased lum¬ 
ber from the garnishee and paid for 
it, and title thereto had passed to 
defendant but the lumber was left 
piled on a dock on garnishee's prem¬ 
ises until it could be removed by de¬ 
fendant, the lumber was in the cus¬ 
tody and under the control of the 
garnishee so as to be subject to gar¬ 
nishee process under Comp.L.1915 f 
13122, in view of §§ 13128, 13129, 
13153, 14361 et seq, indicating that 
the words “under custody or control'’ 
are synonymous with “in posses¬ 
sion.”—J. o. Nessen Lumber Co. v. 
Ray H. Bennett Lumber Co., 193 N 
W. 789, 223 Mich. 349. 

53. S.D.—Farmers Trust & Savings 
Bank v. Bannworth, 289 N.W. 423, 
67 S.D. 95. 

28 C.J. p 45 note 4. 

54. Minn.—^Wells v. Cole, 260 N.W. 
620, 194 Minn. 275. 

Pa.—Dupont v. Moore, 137 A. 461, 
280 Pa. 341. 

28 C.J. p 45 note 5. 

Agents of principal defendant see 
infra § 66. 

Attorneys at law see infra 9 68. 
Corporation employees, officers, and 
agents see infra § 57. 

Public officers see infra 5 40. 

Safe deposit custodians see infra 9 
63. 

55. S.D.—^Farmers Trust Sc Savings 
Bank v. Bannworth, 289 N.W. 423, 
67 S.D. 96. 

28 C.J. p 46 note 7. 

Lessee as garnishee see Infra 9 67. 
Lienor, mortgagee, or pledgee as 
garnishee see infra 99 64-66. 

56- S.D.—Farmers Trust Sc Savings 
Bank v. Bannworth, 289 N.W. 423, 
67 S.D. 95. 

28 C.J. p 46 note 8. 

Inaccessibility of property to direct 
levy as condition to right to gar¬ 
nishment see infra 9 69. 
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contingent liability is not subject to garnishment.^'^ 

Possession by agent or employee. In order that 
property may be in the possession, or in the hands, 
or under the control of a person so as to render 
him liable to be charged as garnishee therefor, it 
is not necessary that it should be in his actual per¬ 
sonal custody and within his manual touch; it is 
sufficient if he has the control of, or dominion over, 
the property, with the power to take it into his per¬ 
sonal custody.58 Where property is in the actual 
personal custody of a person’s agent, the principal 
may be held as garnishee but, as shown infra § 
28, the principal’s possession must be something 
more than merely constructive. 

Conflict between character of obligation or pos¬ 
session and rights of garnishees. Where a person’s 
relation to property or funds is such that he could 
not, if held as garnishee, take advantage of rights 
given to garnishees, he cannot properly be made gar¬ 
nishee on account of such property or funds.®® 
Similarly garnishment cannot properly be laid in the 
hands of a person obligated to defendant in such a 
manner that he cannot comply with the law concern¬ 
ing the duties of garnishees after service without a 
substantial variation of his obligation.®^ 

§ 28. -Right of Possession; Construc¬ 

tive Possession 

A person having a mere right of possession or con¬ 
structive possession of property ordinarily may not be 
charged as garnishee where the actual possession and 
control are in another. 

A garnishee, although in actual possession, must, 
in order eventually to be charged, have the right 
of possession as against everyone except defend¬ 
ant.®^ However, pursuant to the rule, stated supra 


§ 30 

§ 27, that actual possession or control is the test of 
liability, generally, where the actual possession and 
control of the property are in another, a mere right 
of possession in the garnishee is insufficient to 
charge him,®® and the same is true of constructive 
possession.®^ Nevertheless, there are cases in 
which it has been held sufficient if the garnishee 
has constructive possession,®® or has the legal right 
to immediate possession coupled with power to take 
it.®® It has been held that equitable rights may be 
acquired by service of garnishee process on a per¬ 
son having an equitable right to the possession of 
property belonging to defendant, and that such 
rights will be recognized and protected when chal¬ 
lenged in a court of equity.®'^ 

§ 29. -Possession for Particular Purpose 

The purpose for which one person Is In the possession 
of another’s funds or property ordinarily does not affect 
such person’s liability as garnishee unless such possession 
amounts to an Irrevocable appropriation to a particular 
purpose. 

Except where the garnishee is an agent of the 
law, see infra §§ 44-55, the purpose for which one 
person is in the possession of the funds or prop¬ 
erty of another does not affect the liability of the 
former as garnishee of the latter, unless such pos¬ 
session amounts to an irrevocable appropriation of 
the funds or property to a particular purpose.®® 

§ 30. - Manner of Acquiring Possession; 

Privity between Garnishee and De¬ 
fendant 

Under some statutes a person may not be charged 
as garnishee unless he Is in possession of the defend¬ 
ant’s property pursuant to some kind of contractual 
privity, but under other statutes the test of liability Is 
possession and control of the property. 
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67. S.D.—Farmers Trust & Savings 
Bank v. Bannworth, 289 N.W. 428, 
67 S.D. 95. 

28 C.J. p 46 note 9. 

Contingent claims as subject to grar- 
nishment see infra 9 87. 

68. Okl.—Bradford v. Mayes Mer¬ 
cantile Co., 213 P. 743, 89 Okl. 81. 

28 C.X p 46 note 10. 

69. Ark.—Gray v. Magness, 138 S. 
W.2d 73, 200 Ark. 163. 

Okl.—Bradford v. Mayes Mercantile 
Co., 213 P. 743, 89 Okl. 31. 

28 C.J. p 46 note 11. 

Agents or employee of defendant as 
garnishee see infra 99 66-68. 

60. Md.—Cockey v. Leister, 12 Md. 
124, 71 Am.D. 688. 

28 C.J. p 46 note 16 [aj. 

•61. Mass.—Clark v. Brewer, 6 Gray 
320. 

Obligation to deliver specific prop¬ 
erty see infra 9 100. 


62. Iowa.—Booth v. Gish, 39 N.W. 
704, 76 Iowa 461. 

Defendant’s right of possession as 
against garnishee see supra § 27. 
Privity between defendant and gar¬ 
nishee see infra § .30. 

Efffect of prior order or judgment in 
garnishment see infra 5 94. 
Surrender of property under coercion 
of superior right see infra § 186. 

63. Iow€L—Smalley v. Miller, 32 N. 
W. 187, 71 Iowa 90. 

28 C.J. p 46 note 22. 

Mortgagees out of possession see in¬ 
fra § 66. 

64. Mass.—^Boston Sheridan Co. v. 
Sheridan Motor Car Co., 138 N.E. 
806, 244 Mass. 426. 

28 C.J. p 47 note 23. 

65. Md.—Glenn v. Boston & Sand¬ 
wich Glass Co., 7 Md. 287. 

28 C.J. p 47 note 24. 
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66. Mass.—^Avery v. Monroe, 61 N. 
E. 462. 172 Mass. 132, 70 Ain.S.R. 
250. 

28 C.J. p 47 note 26. 

67. Iowa—^Des Moines County v. 
Hinkley, 17 N.W. 916, 62 Iowa 637. 

28 C.J. p 47 note 28 [a]. 

68. Pa—^Austin-Nlchols & Cd. v. 
Union Trust Co. of Pittsburgh, 137 
A. 461, 289 Pa 341. 

28 C.J. p 47 note 80. 

Appropriation to particular purpose 
see infra § 77. 

Agent of debtor of principal defend¬ 
ant as garnishee see infra § 80. 
Lienors, mortgagees, and pledgees as 
garnishees see infra §§ 64-66. 
Property covered by assignment for 
creditors see Assignments for 
Benefit of Creditors § 162. 
Property covered by trust created by 
defendant see infra 9 32. 
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§ 30 

Under some statutes, in order to hold a person as 
garnishee by reason of his possession of property be¬ 
longing to defendant, the possession must be pur¬ 
suant to some sort of contractual privity between 
them,®^ involving an obligation on the part of the 
garnishee to deliver the property to defendant,*^® 
or growing out of some kind of depositing or in¬ 
trusting of the property by defendant with the gar- 
nisheeJi Under other statutes the usual test is 
mere possession or control, and the manner in which 
such possession was acquired is immaterial^^ A 
broad statement of the rule is that there must be 
privity, express or implied, of contract and inter¬ 
est between the garnishee and defendant, whereby 
defendant would have a right of action against the 
garnishee for the recovery of the property.*^® 

Wrongful possession. Under the doctrine stated 
supra this section that in order to charge a person 
as garnishee his possession of defendant’s property 
must be under some privity of contract with de¬ 
fendant, it has been held that a person in posses¬ 
sion of defendant’s property by trespass is not 
chargeable as gamishee,^^ However, it has been 
held that the garnishee cannot urge this defense 
when defendant has acquiesced in the garnishee’s 
possession.^® A fortiori the garnishee is estopped 
to shield himself behind the fact that his possession 
is unauthorized where such possession does not in¬ 
volve a trespass.*^® 

Under the doctrine that the manner in which pos¬ 
session was acquired is immaterial, a person in pos¬ 
session of property may be charged as garnishee 
even where possession was acquired by trespass.^7 


Fraudulent acquisition of possession. A garnishee 
cannot escape liability on the ground that he re¬ 
ceived the property pursuant to a fraudulent scheme 
to defraud defendant’s creditors;*^® nor, in the ab¬ 
sence of knowledge and participation on his part, 
will plaintiff be precluded by the fact that the prop¬ 
erty came into the possession of the garnishee 
through the fraud of the third person.^^ However, 
acquisition of possession through collusion with 
plaintiff invalidates the garnishment proceedings.®® 
This is also true where plaintiff fraudulently con¬ 
tributes to the bringing of the property into the 
hands of the garnishee and thus within the juris¬ 
diction of the court.®! 

Acquisition from person other than defendant. 
Under the general doctrine discussed supra § 27 that 
the test of liability as garnishee is actual possession 
and control, and the resultant rule that the manner 
in which possession was acquired is immaterial, see 
supra this section, a person in actual possession and 
control of defendant’s property may be held as gar¬ 
nishee, although he acquired possession from a 
third person, for whom he holds as agent.®® How¬ 
ever, under the rule that the garnishee’s possession 
must be pursuant to contractual privity between him 
and defendant, an agent or servant cannot be held 
as garnishee where he is accountable to his princi¬ 
pal or employer, and not to defendant.®® 

Where personal property is left on the land of 
anotherj it has been held that the landowner is not 
necessarily chargeable as garnishee on account 
thereof,®^ especially where it is required that the 


69. Me .—Walcott V. Blchman, 47 A. 
901. 94 Me. 364. 

28 C.J. p 47 note S5. 

Accessibility of property for purpose 
of direct levy see infra 8 69. 

Devises, legacies, and distributive 
sliares as subject to garnishment 
see infra 8 112. 

Privity of contract where subject 
of garnishment is debt or intan¬ 
gible obligation see infra 8 70. 

Property in hands of public officer 
see infra 8 40. 

70. Ala.—^Murdock Brokerage Co. v. 
Collins, 40 So. 96, 1^ Ala. 604. 

71. Me.—Walcott v. Rlchman, 47 A. 
901, 94 Ma 364. 

28 C.J. p 48 note 87. 

72. Neb.—Mathews v. Smith, 12 N. 
W. 821, 13 Neb. 178. 

28 C.J. p.48 note 39. 

Possession as agent of the law see 
supra 88 44-50. 

78. Fla.—Huot v. Bly, 17 Fla. 776. 

^liability to action as test generally 
see supra } 26. 


Right of possession by defendant see i 
supra 8 27. | 

74. Ala.—Cunningham v. Baker, 16 
So. 68, 104 Ala. 160, 53 Am.S.R. 27. 

28 aJ. p 48 note 43. 

Ltiability of officer wrongfully in pos¬ 
session of prisoner's property see 
infra 8 44 b. 

78. Vt—LoveJoy v. L.ee, 36 Vt. 430. 

76L N.BL—^Little v. New BCampshlre 
Press Ass’n, 62 A, 861, 71 N.H. 
426. 

28 ax p 48 note 46 fa]. 

77- Iowa.—Kenosha Stove Co. v. 
Shedd, 48 N.W, 933, 82 Iowa 640. 

78. Ala.—^Booker T. Washington 
Burial Ins. Co, v. Roberts, 163 So. 
409, 228 Ala. 206. 

Iowa.—^Kenosha Stove Co. v. Shedd, 
48 N.W. 933, 82 Iowa 640. 

Garnishment as remedy against 
fraudulent conveyance see Fraudu¬ 
lent Conveyances § 310. 

Possession obtained through fraudu¬ 
lent criminal process see infra § 44 
b. 

79. Iowa.—Patterson v. Pratt, 19 
Iowa 368. 
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80. Iowa—Patterson v. Pratt, su¬ 
pra 

N.H.—Canning v. Knight, 62 A. 443, 
71 N.H. 404. 

81. La—Taylor v. Almanda, 23 So. 
366, 50 LaAnn. 361. 

Bvasion of exemption laws see Ex¬ 
emptions 8 2. 

88. Kan.—^Bragunier v. Beck Sit Cor¬ 
bett Iron Co., 21 P. 640, 41 Kan. 
542. 

28 C.J. p 48 note 66. 

Agent or employee of defendant as 
garnishee see infra 88 56-68. 

83. Me.—Skowhegan Bank v. Far¬ 
rar, 46 Me. 293. 

28 C.X p 48 note 67. 

Question would seem to be whether 
the garnishee is really in actual pos¬ 
session and control in his own right 
and not as a mere servant of some¬ 
one else. 

U.S.—Lewis V. Smith, D.C., 16 F.Caa 
No.8,332, 2 Cranch C.a 671. 

Ma—Sprague v. Steam Nav. Co., 62 
Me. 692. 

28 C.X p 49 DK>te 69. 

84, Tex.—^Foos Gas Engine Co. r. 
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garnishee’s possession must be pursuant to some 
contractual relation with defendant but there is 
authority that the landowner may be charged.^^ 

Agent of debtor of principal defendant as gar¬ 
nishee. Since, as stated supra this section, there 
must be privity of obligation between defendant and 
garnishee, an agent in possession of property belong¬ 
ing to his principal cannot be held as garnishee in 
an action against the principal’s creditor.87 Some 
conflict has arisen in the application of this ^princi¬ 
ple to cases in which defendant’s debtor has placed 
funds in his agent’s hands to be paid to defend¬ 
ant; as is shown infra § 82, it is usually held that 
the trust is revocable and that the funds belong to 
the principal until there has been some sort of ac¬ 
ceptance by defendant, and that the funds may be 
reached by garnishee process against the agent in 
an action against his principal. Accordingly, in the 


§ 33 

absence of such an acceptance of the trust by the 
intended beneficiary, it is held that the agent cannot 
be held as garnishee in an action against the bene¬ 
ficiary but there is authority to the contrary, 
on the presumption of acceptance of a beneficial 
trust.^^ 

§ 31. Knowledge of Ownership or Character 
of Possession 

The garnishee's ignorance of the true ownership or 
character of the property does not affect his liabiHty, 

Liability to garnishee process is not affected by 
the garnishee’s ignorance of the true ownership of 
the property sought to be reached.^® 

Character of property. ICnowledge on the part of 
the garnishee of the character of defendant’s prop¬ 
erty in his possession is not essential to the validity 
of the process.^^ 


B. PARTICULAR PERSONS AS GARNISHEES 


§ 32. Parties to Principal Action and Privies 

Whether the parties to the principal action and 
their privies may be made garnishees is discussed 
infra §§ 33, 34. 

Examine Pocket Parts for later cases. 

§ 33 . -Plaintiff, Coplaintiff, and Privies 

a. Plaintiff; coplaintiff 

b. Privies 

c. Objection 


a. Plaintiff; Ooplaintiff 

The plaintiff generally may not summon hlmaelf as 
garnishee although this practice Is permitted In some 
Jurisdictions. 

Under the foreign attachment custom of London, 
from which the remedy of garnishment was de¬ 
rived, see supra § 1, plaintiff could summon himself 
as gamishee.^^ In iht United States the authori¬ 
ties are in conflict as to whether this may be per¬ 
mitted in garnishment proceedings.^^ xhe practice 
has been allowed under some statutes.®^ Under the 


Pairview Uand & Cattle Co., Civ. 
App., 185 S.W. 382. 

28 C.J. p 49 note 63 [aj. 

85. N.H.—Stickney v. Batchelder, 18 
N'.H. 40. 

28 C.J. p 49 note 64 [aj. 

86. Kan.—^Ilamilton-Collinson 3Elard- 
ware Co. v. Arkansas 'City Oil & 
Gas Co., 169 P. 190, 102 Kan. 144. 

28 C.J. p 49 note 65 [a]. 

87. Colo.—^Voorhies v. Denver Hard¬ 
ware Co., 36 P. 65, 4 Colo.App. 428. 

28 C.J. p 49 note 67. 

Afirent of defendant's debtor as de¬ 
fendant's debtor see infra §70. 

88. Ark.—^Ard v. Bowie, 187 S.W. 
1066, 125 Ark. 169. 

28 C.J. p 49 note 70. 

89. R.L—Grieves v. Keane, 49 A. 
501, 28 R.I. 186. 

28 C.J. p 49 note 71. 

sa Mass.—^Rosenbush v. Bemheim- 
er, 97 N.B. 984, 211 Mass. 146, Ann. 
Cas.l913A 1817. 

28 C.J. p 49 note 78. 

Claim of ownership by third person 
. see infra $§ 276-292. 

Knowledgre of ownership or character 


of property by carrier as gramishee 
see infra § 60. 

Notice of assismment see infra S 77. 
Surrender of property by garnishee 
in igrnorance of defendant's owners 
ship see infra § 186. 

91. RI.—Tilllngrbast v. Johnson, 82 
A. 788, 84 R.I. 186, 41 L..R.A.,N.S., 
764, Ann.Cas.l914A 960. 

28 C.J. p 50 note 77. 

Property which is in: 

Hands of carrier see infra S 60. 
Safety deposit boxes or vaults see 
infra 9 63. 

Sealed vaults, boxes, or packagres 
concealingr its character see in¬ 
fra 9 99. 

92. N.D.—^First International Bank 
of- Minot V. Brehmer, 215 N.W. 
918, 66 N.D. 81, 61 A.L.R. 1464. 

28 C.J. p 50 note 80. 

93. W.Va.—^Bmery v. C. D. Beck & 
Co., 22 S.H.2d 458. 

94. D.C.—^U, S. Fidelity & Guaranty 
Co. V. Wrenn, 89 F.2d 888, 67 App. 
D.C. 94. 

Md.—^Rowan v. State, to Use of 
Grove, 191 A. 244, 172 Md. 190— 
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Delbert v. State, 133 A. 847, 15-0 
Md. 687. 

Pa.—^Pasquinelli v. Southern Macaro¬ 
ni Mfgr. Co., 116 A, 372, 272 Pa. 
468—Valley Butter Co. v. Minne¬ 
sota Co-op. Creameries’ Ass'n, 150 
A. 157, 300 Pa. 102—^Real Bstate- 
Land Title & Trust Co. v. Homer 
Building: & Loan Ass’n, 10 AL.2d 
786, 138 Pa.Super. 563. 

28 C.J. p 50 note 81. 

Statute allowliigr levy on interests of 
decedents' estates 

Under statute providing: for levy 
of attachment or execution on inter¬ 
ests in decedents' estates, bank as 
trustee has rig:ht to gramishee itself 
as executor de son tort.—^U. S. Nat. 
Bank of Portland v. Rawson, 43 P.2d 
184, 160 Or. 358. 

lessor which appropriated amount 
deposited -with it by lessee as secur¬ 
ity for faithful performance of con¬ 
ditions in lease and applied the 
amount agrainst rentals for which 
lessee was in default could not, a 
year later, attach the deposit as the 
lessee's property in possession of les¬ 
sor.—^Real Fstate-Land Title 4b 
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generally accepted view, however, the courts de¬ 
cline to permit a plaintiff to garnish himself.^5 
The terms of the statutes vary, of course, but the 
decisions pro and con are usually based on general 
considerations.^® The rule against allowing plain¬ 
tiff to make himself garnishee is based on the lack 
of necessity for resort to garnishment and the in¬ 
aptitude of the remedy in such cases,and on the 
adversary character of the proceeding against the 
garnishee.®® Accordingly it has been held that 
plaintiff cannot make himself garnishee even where 
his positions as plaintiff ai^ garnishee respectively 
are in different capacitiea.^ ' A distinction is some¬ 
times made in this connection between garnishment 
of tangible property in plaintiff’s hands and gar¬ 
nishment of a debt owed by him to defendant.^ 

Cvplaintijf. The rule that plaintiff cannot make 
himself garnishee in his own action has been as¬ 
sumed to be applicable to a case where plaintiff at¬ 
tempts to hold a coplaintiff as gamishee,^ but, on 
the other hand, the doctrine that plaintiff may be his 
own garnishee has been held to be sound at least 
to the extent that a coplaintiff may be made gar¬ 
nishee.® 

b. Privies 

A person nnay be made garnishee although he Is In 
privity with the plaintiff. 

The mere fact of privity with plaintiff will not 
preclude a person from being made garnishee; the 
test is the degree of privity—^whether the privity in 
legal effect amounts to identity.-* Thus, under the 


rule stated supra subdivision a of this section that 
plaintiff cannot be his own garnishee, in an action 
by an attorney in fact duly authorized in the prem¬ 
ises, brought in the name of his principal, such at¬ 
torney cannot be made garnishee on account of 
funds of his principal in his hands payable to de¬ 
fendant,® and plaintiff cannot garnish his own agent 
on account of funds placed by him in the hands of 
the agent for the payment of plaintiff’s debt to de¬ 
fendant.® However, plaintiffs attorney at law may 
be made garnishee,*^ and this is also true of a debt¬ 
or of defendant under an obligation on which plain¬ 
tiff is surety.® 

/ 

c. Objection 

The defendant or a creditor claiming under a sub¬ 
sequent attachment may make the objection that the 
garnishee is aiso the plaintiff. 

The objection that the garnishee is also plaintiff, 
see supra subdivision a of this section, may be made 
either by defendant® or by a creditor claiming un¬ 
der a subsequent attachment.^® Where the identity 
of plaintiff and garnishee is conceded or is appar¬ 
ent of record, it is generally held that the objec¬ 
tion may be made by motion to quash but there 
is authority to the contrary.^® Where such identity 
is not admitted and is not apparent of record, the 
objection must be made by plea in abatement.^® 

§ 34 , - Defendant, Codefendant, and Pri¬ 

vies 

a. Defendant; codefendant 

b. Privies 


Trust Co. V. Homer Building & Loan 
Ass'n, 10 A.2d 786, 138 Pa.Super. 663. 
95. Minn.—Wood v. Bangs, 271 H. 

W. 447. 199 Minn. 208. 

N.D.—^Pirst International Bank of 
Minot V. Brehmer, 216 N.W. 918, 
920, 66 N.I). 81, 61 A.L.R. 1464, 
quoting Corpiui Juris. 

W.Va.—^Emery v. C. B. Beck & Co., 
22 S.E.2d 468. 

28 C.J. p 50 note 82. 

Indiana statute oonstraed 
Wis.—Gerber v. Ogle Coal Co., 218 
N.W. 361, 195 Wls. 678, 67 A.L,R. 
838. 

Mo.—^Morrison v. Morrison, 287 
^Cs.W. 792, 793, 220 Mo.App. 690, 
quoting Oorpns Juris. 

28 C.X p 50 notes 81, 82. 

97. N.D.—^First International Bank 
of Minot V. Brehmer, 216 N.W. 918, 
66 N.D. 81, 61 A.L.B. 1464. 

28 C.jr. p 60 note 84. 


98. Minn.—Wood v. Bangs, 271 N. 

W. 447, 1'99 Minn. 208. 

28 C.X p 60 note 85. 

Adversary character of garnishment 
see supra § 2. 


Mo.—^Morrison v. Morrison, 287 


S.W, 792, 793, 220 Mo.App. 690, 
quoting Corpus Juris. 

28 C.J. p 50 note 86. 

Ckumlshtnent of self as executor or 
administrator of the estate of a third 
person will not be allowed.—Morri¬ 
son V. Morrison, 287 S.W. 792, 220 
Mo.App. 690—28 C.X p 60 note 86 
[a]. 

Executor or administrator aa gar¬ 
nishee see infra § 62. 

1. Conn.—^Beach v. Fairbanks, 62 
Conn. 167. 

28 C.X p 60 note 87. 

2. Mass.—^Belknap v. Gibbens, 13 
Mete. 471. 

3. Vt—^Lyman v. Wood, 42 Vt. 113. 
^ S.C.—George v. American Gin¬ 
ning Co., 24 S.B. 41, 46 S.C. 1, 67 
Am.S.R. 671, 32 LuR.A. 764. 

Tenn.—Chicago Sugar-Kefining Co. v. 
Jackson Brewing Co., Ch., 48 S.W. 
276. 

Garnishment to enforce stockholders’ 
liability for corporate debts see 
Corporations § 676. 

5. S.C.—George v. American Ginning 
Co., 24 S.E. 41, 46 S.C. 1, 67 Am. 
S.R. 671, 82 L.R.A. 764. 
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6. S.C.—Baker v. Doe, 70 S.E. 431, 
88 S.C. 69, 34 L.R.A.,N.S., 510. 
Garnishment of own funds see infra 
§ 71. 

7- N.H.—^Kelly v. McMlnniman, 68 
N.H. 288. 

8. Tenn.—Chicago Sugar-Refining 
Co. v. Jackson Brewing Co., Ch., 48 
S.W. 275. 

9. Kan.—Ft Scott First Nat. Bank 
V. Elliott, 64 P. 623, 62 Kan. 764, 
55 L.R.A. 353. 

28 C.J. p 51 note 98. 

10. N.H.—Blaisdell v. Ladd, 14 N.H. 
129. 

11. Kan.—Ft. Scott First Nat Bank 
v. Elliott, 64 P. 623, 62 Kan. 764. 
65 L.R.A. 368. 

28 C.J. p 61 note 1. 

Grounds of motion to quash general¬ 
ly see infra $ 270. 

12. Ohio.—Cleveland Sierra Min. Co. 
V. Sears Union Water Co., 4 Ohio 
Dec., Reprint, 208, 1 Cl6v.L.Rep. 
117. 

13. Mass.—^Belknap v. Gibbens, 13 
Mete. 471. 

28 C.J. p 51 note 3. 
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§ 35 


a. Defendant; Codefendant 

The defendant or his codefendant ordinarily may not 
be summoned as a garnishee. 

As a general rule only third persons, and not the 
defendant in the suit or in execution of the judg¬ 
ment, may be summoned as gariiishees.^^ This rule 
has been held to preclude making an executor or ad¬ 
ministrator garnishee in an action against him in 
his personal capacity,^^ although there is authority 
to the effect that defendant may be made garnishee 
in his representative capacity in any case wherein a 
third person in such capacity could be charged.^® 

Codefendant. A defendant jointly liable with co¬ 
defendants cannot be made a garnishee as being a 
third person in his relation to the parties to the 
principal action.^7 However, it has been held that, 
where the statute authorizes the writ against any 
person indebted to defendant or having possession 
of his property, a codefendant may be made gar¬ 
nishee in an action on a joint obligation.i^ 

b. Privies 

Where privity amounts In law to Identity, the de¬ 
fendant’s privy may not be summoned as garnishee. 

As is shown supra § 25, privity between defend¬ 
ant and garnishee is essential to the liability. How¬ 
ever, where the privity amounts in law to identity. 


defendant's privy cannot be made garnishee.^^ 

Husband and wife. Under some statutes it has 
been held that the husband or wife cannot be gar¬ 
nishee in an action against the other.^o Under oth¬ 
ers a contrary rule prevails-^^ Under still others 
the question has been left in doubt.^2 After divorce 
the objection to the competency of the one as gar¬ 
nishee in an action against the other is without 
force.25 

§ 35. Persons under Disability 

A person under disability, such as an Infant, may be 
charged as garnishee In any case in which he might 
be sued by the defendant. 

A person non sui juris may be charged as gar¬ 
nishee in any case in which he might be sued by 
defendant,but not otherwise.^® 

Infants. A minor may be made garnishee on ac¬ 
count of a debt for which he could be sued by de- 
fendant,26 or for specific goods or chattels of de¬ 
fendant in his hands.27 The same necessity exists 
for the appointment of a guardian ad litem as in ac¬ 
tions generally. 

Married wontcm. A married woman may be made 
garnishee where her disability has been removed 
by statute,®^ but not where she was without capacity 


14. La.—Converse v. Dicks, 164 So. 
17. 179 Da. 339—Swift & Co. v. 
Centerville Co., 108 So. 408, 161 La. 
183. 

“Garnishment is a remedy provided 
by law to enable a creditor to sub¬ 
ject to the payment of his claim th( 
indebtedness owing by others to his 
debtor, and has no ap-plication where 
the garnishee is himself a judgment 
debtor or is primarily liable upon the 
indebtedness for which a judgment 
has been given.”—^Blessing v. Ocean 
Accident & Guarantee Corporation, 
54 P.2d 300, 803, 152 Or. 632. 
Garnishment as remedy to reach 
property and credits in hands of 
third person see supra § 2. 

15. Iowa.—Cassady v. Grimmelman, 
77 N.W. 1067, 108 Iowa 696. 

28 C.J. p 61 note 6. 

16. Ky.—Sanders v. Herndon, 93 S. 

W. 14, 122 Ky. 760, 29 Ky.L. 322, 
121 Am.S.R. 493, 6 LkR.A.,N.S., 

1072. 

28 C.J. p 61 note 7. 

Executor or administrator as gar¬ 
nishee see infra § 62. 

Interests in decedent's estate as sub¬ 
ject of garnishment see infra § 84. 
Legacies and distributive shares as 
subject to garnishment see infra § 
112 . 

17. La.—A. M. & J. C. Dupont v. 
Boudreaux, App., 182 So. 184. 

28 C.J. p 51 note 9. 


Joint ownership of property as affect¬ 
ing garnishment see infra §§ 73, 74. 
la U.S.—Susquehanna Coal Co. v. 
Pratt & Young, D.C-Mass., 261 F. 
665. 

28 C,J. p 61 note 10. 

Judgment debtor may be garnished 
to answer for property in its pos¬ 
session belonging to cojudgment 
debtor.—Wm. Brelle & Co. v. Green 
Mountain Dumber Co., 270 P. 426, 
149 Wash. 158. 

19. La.—Richardson v. Lacey, 27 
La.Ann. 62. 

Me.—^Denny v. Metcalf, 28 Ma 389. 
Agent or employee of principal de¬ 
fendant as garnishee see infra §§ 
56-58. 

Curator of interdict 

Where judgment debtor was inter¬ 
dict, his curator was not "third per¬ 
son” subject to garnishment.—Con¬ 
verse v. Dicks, 154 So. 17, 179 La. 
339. 

ao. U.S.—^Allen-West Commn. Co. v. 

Grumbles, C.C.Ark., 161 P. 461. 

28 C.J. p 62 note 18. 

Competency of husband or wife to 
testify for or against each other 
see the C.J.S. title Witnesses §§ 
75-104, also 70 C.J. P 118 note 68 
et seq. 

Rights of action between husband 
and wife see the C.J.S. title Hus¬ 
band and -Wife §§ 393-397, also 30 
C.J. p 951 note 74 et seq. 
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81. Iowa.—Thompson v. Silvers, 13 
N.W. 854, 59 Iowa 670. 

28 C.J. p 62 note 19. 

22, Mass.—Porter v. Wakefield, 14 
N.E. 792, 146 Mass. 25. 

28 C.J. p 52 note 20. 

23. Mass.—^Porter v. Wakefield, su¬ 
pra. 

84. Vt.—Scofield v. White, 29 Vt 
330. 

28 C.J. p 52 note 22. 

Capacity of insane person to be sued 
see the C.J.S. title Insane Persons 
§ 134, also 32 C.J. p 763 note 28 
et seq. 

Liability to actioh as test of liability 
to garnishee process generally see 
supra S 26. 

85. Ky.—Brewer v. Mercke, 8 Ky. 
Op. 322. 

26. Vt.—Scofield V. White, 29 Vt. 
330. 

28 CJ. p 62 note 27 [aj. 

Capacity of Infant to be sued see the 
C.J.S. title Infants § 103, also 31 
C.J. p 1113 note 23 et seq. 

27. Vt.—Scofield V. White, supra— 
Wilder v. Bldridge, 17 Vt. 226. 

2B. Vt.—^Wilder v. Bldridge, supra. 

Wis.—^Bond v. Neuschwander, 57 N, 
W. 64, 86 Wis. 391. 

28 C.J. p 52 note 29 [a]. 

29. Ky.—Cavanaugh v. Fried, 6 Ky. 
L. 219. 

Me.—Crockett v. Boss, 6 .Me. 443. 
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to contract the obligation sought to be subjected.^® 
§ 36. Nonresidents 

Pursuant to statutory authorization, nonresidents 
may be summoned as garnishees. 

Under the foreign attachment custom of London, 
from which the remedy of garnishment was derived, 
see supra § 1, a person could not be summoned as 
garnishee unless he resided within the jurisdiction 
of the court.3i This has been declared to be the 
rule under some garnishment statutes in the absence 
of provisions to the contrary.^^ jt obtains, of 
course, where the statute expressly so provides.^3 
On the other hand, it cannot prevail as against ex¬ 
press statutory provision to the contrary,^^ or as 
against express provisions subjecting nonresidents to 
garnishee process under certain conditions.^S Gen¬ 
erally the mere fact that a person is a nonresident 
does not of itself exempt him from liability so to be 
summoned,^® the question being rather one of ju¬ 
risdiction of the rcs.^*^ It has been held that a non¬ 
resident temporarily within the state cannot be made 
garnishee where plaintiff and defendant are also 
nonresidents, but this doctrine also turns on,con¬ 
siderations concerning the situs of a debt for the 
purpose of garnishment^* 


Objection on the ground that the garnishee is a 
nonresident may be made by motion to vacate the 
levy,*® and at the instance of either defendant^® or 
garnishee.^1 

§ 37. Corporations 

A corporation usually may be made a garnishee un¬ 
der the general statutes authorizing garnishment or they 
may be made garnishees under statutes expressly so 
authorizing. » 

It has usually been held that a corporation may 
be made garnishee under the general authorizations 
of the garnishment statutes, without express men¬ 
tion of corporations,^* and, of course, a corporation 
may be made garnishee where the statute expressly 
so provides.^* Nevertheless it cannot be made gar¬ 
nishee prior to the commencement of its existence 
as a duly constituted legal entity.^^ 

Interstate corporations. Corporations acting un¬ 
der charters from several states are deemed to be 
corporations of each of the several states, and are 
liable to be summoned as garnishees in any of such 
states."*^ 

Corporations incorporated under federal statutes. 
It has been held that corporations incorporated by 
the federal government are to be deemed domestic 


In action against husband see supra 
§ 34. 

Capacity of married woman to be 
sued see the C.J.S. title Husband 
and Wife $§ 389-391, also 30 C.J. p 
946 note 4 et seq. 

30. Ky.—^Brewer v. Mercke, 8 Ky. 
Op. 322. 

28 C.J. p 52 note 26 [a]. 

81. N.H—Shiatte v. Singer Mfg, Co., 
126 A. 429, 81 N.H. 294. 

28 C.J. p 52 note 31. 

Foreign corporation as garnishee see 
infra S 38. 

Nonresident as principal defendant 
in garnishment see supra S 24. 
32. Miss.—Alabama Power Co. ▼. 

Jackson, 179 So. 571, 181 Miss. 691. 
28 C.J. p 62 note 32. 

<<PersoiLs In. this state,” as used in 
attachment statute giving chancery 
court jurisdiction of attachment suits 
based on demands against a nonresi¬ 
dent debtor and “persons in this 
state" indebted to nonresident debtor, 
mean persons residing in this state, 
and the mere service of process on 
nonresidents who were temporarily in 
state did not give court jurisdiction 
over them in attachment suit.—^Ala¬ 
bama Power Co. v. Jackson, supra. 
83. Vt.—Craig v. Dunn, 39 A. 860, 67 
Vt 92, 27 L..R.A. 511. 

28 C.J. p 52 note 33. 

Sd. Me.—Columbus Ins. Co. v. Ba¬ 
ton, 85 Ma 891—^Lovejoy v. Albee, 
S3 Me. 414, 64 Am.D. 630. 


3B. N.H.—Steer v. Dow, 71 A. 217, 
75 N.H. 95, 20 UR.A.,N.S., 263. 

28 C.J. p 52 note 35. 

33. N.H.—Shiatte v. Singer Mfg. Co., 
125 A. 429, 81 N.H. 294. 

28 C.J. p 53 note 36. 

Nonresident, with agent In place 
of business within state, is not ex¬ 
empt from process of foreign at¬ 
tachment.—^Blein v. Gaston de Paris, 
100 Pa.Super. 357. 

37. N.H.—Shiatte v. Singer Mfg. Co., 
125 A. 429, 81 N.H. 294. 

S.C.—^Mitchura v. Barksdale, 110 S.B. 

673, 118 S.C. 399. 

28 C.J. p 53 note 37. 

Jurisdiction of res see infra §§ 124- 
127. 

3& Minn,—Northwestern Life & 
Savings Co. v. Gippe, 99 N.W. 364, 
92 Minn. 36—^McKinney v. Mills, 83 
N.W. 462, 80 Minn. 478, 81 Am.S.R. 
278. 

Situs of debt due by nonresident to 
nonresident see infira § 125. 

39. N.T.—^Plimpton v, Bigelow, 93 N. 
T. 692, 

28 C.J. p 53 note 44. 

Vacation of garnishment generally 
see infra S§ 265-275. 

43. N,Y.—Plimpton v. Bigelow, 93 N. 
T. 592—^Bridges v. Wade, 99 N.T.S. 
126, 118 APP.D1V. 860. 

4L Minn.—^McKinney v. Mills, 83 N. 
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W. 452, 80 Minn. 478, 81 Am.S.R. 
278. 

42. Va.—Portsmouth Gas Co. v. San¬ 
ford, 33 S.B. 616, 97 Va. 124, 76 Am. 
S.R. 778, 46 L.R.A. 246. 

28 C.J. p 53 note 48. 

Corporation as principal defendant in 
garnishment see Corporations f 
1355. 

Officers and employees of corporation 
as garnishees see infra 5 67. 

Zh some of the early cases there 
may be found a decided inclination 
against the summoning of a corpora¬ 
tion as garnishee, the proceedings 
provided for by the garnishment 
statutes being considered inapt and 
unadaptable in the premises.—Un¬ 
ion Tump. Road Co. v. Jenkins, 2 
Masa 87—28 CJ. p 63 note 47. 

43. Del.—Ryan v. Galliher, 168 A, 
77, 6 W.W.Harr. 603, 

28 C.J. p 53 note 49. 

Cozporatloii, act doing any business 
in state for which it was created, 
can be summoned as garnishee.—^Ry¬ 
an V. Galliher, supra. 

44^ Ga—Bartram v. Collixxs Mfg. 

Co.. 69 Ga 761. 

28 C.J. p 54 note 50 [a3. 

46- U.S.—Johnson v. Union Paa R. 

Ce.. C.C.R.I., 149 F. 249. 

28 C.J. p 65 note 61. 

Interstate corporations generally see 
Corporations I 1795. 
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corporations of the several states in which they 
transact business, so as to be liable to be summoned 
as garnishees in any of such states.^® 

§ 38. -Foreign Corporations ■ 

The statutes usually permit a foreign corporation to 
be named as garnishee. 

It has been variously held, in the absence of stat¬ 
utory adaptation of the remedy of garnishment to 
cases where a foreign corporation'is sought to be 
charged as garnishee, that such a corporation cannot 
be so charged, even though the statute expressly 
mentions corporations generally,^^ that a provision 
expressly excluding nonresidents as garnishees in¬ 
cludes foreign corporations,^* that a foreign corpo¬ 
ration cannot be made garnishee where there is no 
statutory mode of service sufficient to bring such a 
corporation before the court,^* and that, where the 
case is one in which defendant could not sue the 
foreign corporation in the state, then such corpora¬ 
tion cannot be made garnishee on account of such 

claim.50 

These difficulties, however, have been very gen¬ 
erally removed by statutory provisions prescribing 
the mode in which foreign corporations may be 
served, and by virtue of such provisions a foreign 
corporation may be made garnishee where it is do¬ 
ing business in the state in such manner as to sub¬ 


ject it to action therein, subject only to the con¬ 
ditions prerequisite in any case that the court must 
have jurisdiction of the res;®^ and a foreign cor¬ 
poration may become domesticated for the purposes 
of garnishment.52 In some jurisdictions the ob¬ 
jection that the garnishee is a foreign corporation 
is obviated by express statutory provision.^* 

§ 39. Public Corporations, Agencies, and Of¬ 
ficers 

a. In general 

b. Reasons for rules 

c. Applications of rules 

a. In General 

As a general rule, In the absence of statutes In¬ 
dicating a legislative Intent to the contrary, public cor¬ 
porations, agencies, and officers may not be made gar- ^ 
nlshees. 

The force and authority of the decisions on 
whether or not a public corporation, agency, or of¬ 
ficer may be made garnishee are much weakened by 
their want of uniformity,which is largely due 
to the dissimilarity of the statutes under which the 
cases were decided. The question is purely a mat¬ 
ter of statutory construction.®^ The legislature has 
power either to include them in the class of persons 
who may be brought in to answer for the property 
of, or claims due to, defendant,®*^ or it may exclude 


46. Iowa.—^Mooney v. Union Pac. 

R. Co., 14 N.W. 343, 60 Iowa 346. 
Utah.—^Losee v. McCarty, 17 P. 462, 

5 Utah 628. 

Federal corporation as foreign corpo¬ 
ration see Corporations § 1786. 
National bank as garnishee see in¬ 
fra S 62. 

47. Mass.—^Danforth v. Penny, 8 
Mete. 564. 

28 C.J. p 64 note 62. 

Foreign corporation as principal de¬ 
fendant in garnishment see Corpo¬ 
rations § 1931. 

Officers and employees of corporation 
as garnishees see infra § 57. 

48. Vtl—Craig v. Gunn, 30 AT 860,* 67 
Vt. 92, 27 Li.R.A. 611^Towle V. 
Wilder, 67 Vt 622. 

Nonresidents as garnishees generally 
see supra $ 36. 

49. Ala.—Liouisville & N. R. Co. v. 
Dooley, 78 Ala. 624. 

Mich.—^Milwaukee Bridge & Iron 
Works V. Wayne County Cir. Judge, 
41 N.W. 216, 78 Mich. 165. 

28 C.J. p 54 note 64 [a}. 

sa N.T.—Bridges v. Wade, 99 N.T. 

S. 126, 113 AppwDiv. 860. 

Wte,—^Merawetz v. Sun Ins. Office, 
71 N.W. 196, 66 Wls. 176, 66 Am. 
S.R. 43. 

28 C.J. p 64 note 66 


liiability to action as test generally 
see supra S 26. 

51. U.S.—Morris W. Haft & Bros. r. 
Wells, C.C.A.Okl., 93 P.2d 991-~The 
Copperfleld, D.C.Ala., 7 F.2d 499. 
Del.—Ryan v. Galliher, 168 A. 77, 5 
W.W.Harr. 503. 

Ky.—Metropolits^n Life Ins. Co. v. 
Hightower, 276 S.W. 1063, 211 Ky. 
36, 44 AIi,R. 1158. 

Tenn.—^Burnett v. Simmons, 135 S.W. 

2d 452, 176 Tenn. 422. 

Tex.—Norton v. B. & A. Drilling Co., 
Com.App., 34 S.W.2d 1095, revers¬ 
ing B. & A. Drilling Co. v. Norton, 
Civ.App., 20 S.W.2d 413—^Home Ins. 
Co. V. Dick, Com.App., 16 S.W.2d 
102*8, affirming, Civ.App., 8 S.W. 2d 
364, and reversed on other grounds 
60 S.Ct 838, 281 U.S. 397, 74 L.Bd. 
926, 74 A.L.R. 701. 

28 C.J. p 64 note 66—14a C.J. p 1397 
note 57, p 1898 note 68. 

Doing business in state see Corpora¬ 
tions § 1920. 

Jurisdiction of the res see infra § 
124. 

58. Mich.—H. Williamson, Limited 
V. Phinney Walker Co., 226 N.W. 
672. 247 Mich. 645. 

28 C.J. p 65 note 57. 

Domestication of foreign corporations 
see Corporations SS 1795-1798. 
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Mere grant of privileges and pow¬ 
ers to a foreign corporation, with¬ 
out more does not have this effect.— 
R. A. Kelley Co. v. Garvin Mach. Co., 
4 Ohio S. & C. P. 874, 6 Ohio N.P. 
369. 

53. N.H.—Shiatte v. Singer Mfg. Co., 
125 A. 429, 81 N.H. 294. 

28 C.J. p 66 note ei)—14a C.J. p 1398 
note 59. 

54. Iowa.—Wales v. Muscatine, 4 
Iowa 302. 

55. Iowa.—Wales v. Muscatine, su¬ 
pra. 

56- D.C.—Chewning v. District of 
Columbia, 119 P.2d 459, 79 App.D.C. 
392, certiorari denied 62 S.Ct. 74, 
314 U.S. 639, 86 L.Bd. 613, rehear¬ 
ing denied 62 S.Ct. 176, 314 U.S. 
710, 86 L.Bd. 566. 

Pa.—Iron City Spring Co. v. Teer, 53 
Dauph.Co. 118. 

28 C.J. p 66 note 65. 

57. Ariz.—State v. Surety Finance 
Co. of Phoenix, 21 P.2d 929, 42 Ariz. 
42—^Packard Phoenix Motor Co. v. 
American-La Prance & Foamlte 
Corporation (Pacific), 288 P. 1024, 
87 Ariz. 35. 

28 C.J. p 66 note 66. 

Statute held grant of privilege 
rather than sanction of inherit 
right.—Weiser v. Payne, 294 P. 407, 
110 C^.App. 378. 
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them.58 Assuming that the legislature has this pow¬ 
er, there is, of course, no room for construction or 
interpretation, either where garnishee process 
against public corporations, agencies, or officers is 
expressly sanctioned,®^ or is expressly prohibited.®® 
There is considerable authority to the effect that 
under a provision authorizing the summoning of 
persons and corporations generally as garnishees, a 
municipal or public corporation may thus be brought 
into the case.®^ In some instances the intention of 
the legislature to extend the remedy of garnishment 
so as to include this class of garnishees has been 
gathered from language broader than the usual des¬ 
ignation of ''persons,*^ or "persons and corpora¬ 
tions,’* and yet falling short of designation of the 
class in question eo nomine,®^ as where the author¬ 
izing statute includes not only corporations but 
"bodies politic," or the equivalent,®® although it has 
been held that that term does not include municipal 
corporations for the purpose of garnishment.®^ In¬ 
tention to include public corporations and agencies 
in the class of persons who may be made garnishees 
has been gathered also from statutes in pari mate¬ 
ria,®® or from the history of the statute.®® The 
use of garnishment has also been allowed for the 
enforcement of a specific statutory remedy analo¬ 
gous to garnishment, although garnishment eo nom¬ 
ine is not authorized.®*^ According to the weight of 
authority, however, general provisions authorizing 
garnishment do not, in the absence of a clearly ex¬ 
pressed legislative intention to such effect, apply 
to the federal and state governments, see infra § 
43, or to their officers or agencies, see infra § 40. 


This rule includes all municipal or quasi-municipal 
corporations or other public bodies charged with the 
performance of governmental functions,®® or, as 
shown infra § 40, their officers or agents. A statute 
making counties, towns, cities, school districts, and 
other municipal corporations subject to garnishment 
does not apply to public corporations performing 
governmental functions, and such corporations are 
exempt under the general rule notwithstanding the 
statute.®® 

h. Iteasons for Rules 

While various reasons have been advanced for the 
rule exempting public corporations, agencies, and of¬ 
ficers from being made garnishees, the rule is usually 
grounded on public policy. 

The grounds on which public corporations, agen¬ 
cies, and officers have been held to be exempt from 
being made garnishees are numerous and variant,*^® 
so that the courts are more inclined than in ordi¬ 
nary cases to disregard precedents from other ju¬ 
risdictions. It has been held that a public corpo¬ 
ration cannot be exempted from being made gar¬ 
nishee as a person holding in a legal capacity 
or on the ground of lack of appropriate means for 
bringing the garnishee before the court, where there 
is a general provision for summons and service in 
legal proceedings against public corporations gener¬ 
ally,*^® although there is early authority on the oth¬ 
er side of this proposition also, to the effect that a 
public corporation is especially unfitted to become 
a garnishee or on the ground of impracticability 
of obtaining a disclosure.*^® 

Public policy. The ground usually assigned is 


sa Ala.-~01aTk v. Mobile School 
Oomrs., 36 Ala. 621. 

Mont.—Waterbury v. Deer Dod^e 
County. 26 P. 1002, 10 Mont. 616, 24 
Ain.S.R. 67. 

28 C.J. p 65 note 67. 

59. Mich.—^Dunkley v. Marauette, 
122 N.W. 126, 167 Mich. 339, 17 
Ann.Ca8. 623. 

28 C.J. p 65 note 68. 

60. Mich.—^Dunkley v. Marquette, 
122 N.W. 126, 167 Mich. 339, 17 
Ann.Ca8. 623. 

28 G.J. p 56 note 69. 

61. Ark.—Bull V. Ziegler, 64 S.W.2d 
283, 284, 186 Ark. 477, citing Oor- 
pne Jnzie. 

28 C.J. p 55 note 70. 

62. Ohio,—Urlclch v. Kolesar, 5 N.B. 
2d 336, 132 Ohio St. 115, affirming 
7 N.H.2d 413, 64 Ohio App. 309. 

28 C.J. p 66 note 71. 

63. Ohio.—Urlclch v. IColesar, supra. 

28 C.J. p 65 note 71. 

“Body politic** as not Including state 
see infra S 43. 


64. Kan.—Haddock v, McDonald, 169 
P. 402, 98 Kan. 628. 

28 C,J, p 66 note 73. 

65. Colo.—^Denver v. Brown, 18 P. 
214, 11 Colo. 337. 

28 C.J. p 56 note 74. 

60. Mass.—Adams v. Tyler, 121 
Mass. 380. 

28 C.J. p 56 note 76. 

67. Cal.—Ott Hardware Co. v. Davis, 
134 P. 973, 166 Cal. 795—Ott Hard¬ 
ware Co. V. Holmberg, 162 P. 911, 
32 Cal.App. 229. 

28 C.J. p 56 note 76. 

6a Ark.—^Bull V. Ziegler, 54 S.W.2d 
283, 284, 186 Ark. 477, quoting Cor¬ 
pus Juris. 

Pa.—Allegheny County v. Simon, 89 
Plttsb.Leg.J. 131—Iron City Spring 
Co. v. Teer, 53 Dauph.Co. 118. 

Tenn.—Home Owners* Loan Corpora¬ 
tion V. Hardle & Caudle, 100 S.W.2d 
238, 171 Tenn. 43, 108 A.L.R. 702— 
Walker v. Turner, 122 S.W.2d 804, 
22 Tenn.App. 280. 

Wash.—^McAvoy v. Weber, 88 P.2d 
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448, 450, 198 Waah, 370, citing Cor¬ 
pus Juris. 

28 C.J. p 66 note 79. 

69- Wash.—McAvoy v. Weber, 88 P. 
2d 448, 198 Wash. 370. 

7a Iowa.—Wales v. Muscatine, 4 
Iowa 302. 

Tex.—^Laredo v. Nallc, 66 Tex. 359. 

71. Iowa.—^Walea v, Muscatine, 4 
Iowa 302. 

28 C.J. p 56 note 82. 

7a Iowa.—Wales v. Muscatine, su¬ 
pra. 

Persons holding in legal caimcity see 
infra §§ 44^5. 

7a Mont.—^Waterbury v. Deer Lodge 
County, 26 P. 1002, 10 Mont. 616, 24 
Am.S.R. 67. 

74. Ala.—^Mobile v. Rowland, 26 Ala 
498. 

Vt.—Bradley v. Richmond, 6 Vt. 121. 

75. Cbnn.—Bray v. Wallingford, 20 
Conn. 416. 

28 C.J. p 67 note 87. 
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that public policy demands that the prosecution of ■ 
public business should not thus be interrupted or 
inconvenienced.On the other hand, these reasons 
have been criticized in their application, and held 
to be of no more force than when applied to natural 
persons and private corporations,77 especially in 
view of the policy of the law, pursuant to which 
garnishment statutes are enacted, of securing to 
creditors and injured persons payment of their debts 
and redress for their wrongs.76 Also, it has been 
held that the force of the doctrine of public policy 
is weakened where the proposed garnishee is liable 
to be sued generally, 76 but, on the other hand, that 
without more it is not thus overcome.^® Public 
policy cannot prevail against the letter, of the stat¬ 
ute, 61 either for the purpose of exclusion where the 
statute expressly includes,62 or by way of condition 
or exception where the statute expressly excludes.68 

NonliabUity to action is sometimes assigned as a 
reason why a public corporation or agency cannot 
be made gamishee.64 On the other hand, while the 
basis of the exemptions of a state from being made 
garnishee will not support a similar exemption in 
favor of its subdivisions or agencies against which 
action is expressly authorized,65 whether or not lia¬ 
bility to suit is alone sufficient to authorize garnish¬ 


ment depends largely on the attitude of the court 
toward iht doctrine of public policy. 

The necessity of presenting a claim for allowance 
or disallowance by a public corporation or agency 
before action thereon has been held to preclude 
making such corporation or agency garnishee,66 at 
least until tl.e claim has been presented and allowed 
or disallowed.67 On the other hand, it has been 
held that such a case presents an exception to the 
rule that the creditor can obtain no greater rights 
than defendant had against the garnishee, and that 
the garnishment is not defeated by the absence of 
the required notice or demand.66 

c. Applications of Exiles 

(1) In general 

(2) Counties 

(3) Townships 

(4) Cities and villages 

(5) School districts, boards, and institu¬ 

tions 

(1) In General 

The functions of the proposed garnishee are iargeiy 
determinative as to the appiication of the rule that a 
public corporation or agency cannot be made garnishee. 
The District of Columbia Is within the rule. 


76. Cal.—^Weiser v. Payne, 294 P. 
407. 110 CaLApp. 378. 

Ga.—^Haverty Loan & Savings Co. v. 

McAfee. 177 S.B, 241, 179 Ga. 673. 
Ky.—Knox County v. Melton, 106 S. 

W.2d 816, 268 Ky. 649. 

La.—^Works & Rhea v. Shaw, App., 
156 So. 81, 82, quoting Oexpua 
xis. 

Tenn.—^Holston Union Nat. Bank, for 
Use of Allen v. Knox County, 165 S. 
W.2d 382—^Wheeler v, Walter J. 
Bryson Co.. 36 S.W.2d 391, 162 
Tenn. 163. 

28 C.J. p 57 note 88. 

77 . va.— Portsmouth Gas Co, v. San¬ 
ford, 33 S.E. 616, 97 Va. 124, 75 Am. 
S.R. 778, 46 L.R.A. 246. 

28 C.J. p 67 note 89. 

Xn Xowa 

(1) Prior to the code of 1860 the 
policy of the state had not been an¬ 
nounced by the legislature, and in 
an early case it was held that a mu¬ 
nicipality was subject to garnish¬ 
ment.—Wales V. Muscatine, 4 Iowa 
302. 

(2) In the code of 1860. the legisla¬ 
ture pronounced the public policy of 
the state by saying that a municipal 
or political corporation shall not be 
garnished, and that enactment has 
continued in the identical language in 
which it originally appeared in such 
code.—Julander & Julander v. Reyn¬ 
olds, 221 N.W. 807, 206 Iowa 1116. 

78; Va.—^Portsmouth Gas Co. v. San¬ 


ford, 33 S.B. 616, 97 Va. 124, 76 Am. 
S.R 778, 46 L.R.A. 246. 

28 C.l*. p 57 note 90. 

79. U.S.—Federal Housing Adminis¬ 
tration, Region No. 4 v. Burr, 60 
S.Ct. 488, 309 U.S. 242, 84 L.Bd. 724, 
affirming 286 N.W. 169, 289 Mich. 
91, certior^ granted Federal 
Housing Administration Region No. 

4 V. Burr, 60 S.Ct. 129, 808 U.S. 541, 
84 L.Bd. 466—Sherwood v. U. S., C. 
C.A.N.Y., 112 F.2d 687, certiorari 
granted U. S. v. Sherwood, 61 S. 
CL 171, 311 U.S. 640, 86 L.Bd. 408, 
and reversed on other grounds 61 
S.Ct. 767, 312 U.S. 684, 86 LuBd. 
1058. 

Ariz.—^Packard Phoenix Motor Co. v. 
American-La France & Foamite 
Corporation (Pacific), 288 P. 1024, 
87 Ariz. 36. 

Wash.—^McAvoy v. Weber, 88 P.2d 
448, 198 Wash. 370. 

28 C.J. p 67 note 91. 

80. Ala.—Central of Georgia Ry. Co. 
V. City of Andalusia, 119 So. 236, 
218 Ala. 618. 

—Chewning v. District of Colum¬ 
bia, 119 P.2d 459, 79 App.D.C. 392, 
certiorari denied 62 S.Ct. 74, 314 
U.S. 639, 86 L.Bd. 613, rehearing 
denied 62 S.Ct. 176, 314 U.S. 710, 86 
L.Bd. 666—^McCarthy v. U. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration, 68 F.2d 923, 60 App.D.C. 311, 
certiorari denied 62 S.Ct. 408, 286 
U.S. 647, 76 L.Bd. 938. 
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Pa.—Iron City Spring Co. v. Teer, 
63 Dauph.Co. 118. 

28 C.J. p 57 note 92. 

81. Ariz.—State v. Surety Finance 
Co. of Phoenix, 21 P.2d 929, 42 
Ariz. 42. 

Okl.—Perry v. Charter, 48 P.2d 278, 
280, 173 Okl. 267, citing Corpus Ju. 
xis. 

28 C.J. p 57 note 93. 

82. OkL—^Perry v. Carter, supra, cit¬ 
ing Corpus gurls. 

28 C.J. p 57 note 94. 

83. Iowa.—Jenks v. Osceola Tp., 45 
Iowa 564. 

Mo.—^Pendleton v. Perkins, 49 Mo. 
566. 

28 C.J. p 67 note 96. 

84. Tex.—Herring-Hall-Marvin Co. 

V. Bexar County, 40 S.W. 146, 16 
Tex.Civ.App. 673. 

28 C.J. p 67 note 96. 

85. Mont—Waterbury v. Deer Lodge 
County, 26 P. 1002, 10 Mont 616, 
24 Am.S.R. 67. 

28 C.J. p 67 note 98. 

86. Tex.—^Herring-Hall-Marvin Co. 

V. Bexar County, 40 S.W. 146, 16 
Tex.Civ.App. 673. 

28 C.J. p 57 note 1. 

87. Wash.—^Eureka Sandstone Co. v. 
Pierce County, 35 P. 1081, 8 Wash. 
236. 

88. Or.—Graf v. Wilson, 126 P. 1006, 
62 Or. 476, Ann.Cas.l914C 462. 

28 C.J. p 68 note 8. 
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In applying the rule that a public corporation or 
agency cannot be made garnishee, it has been held 
that the test lies in the functions of the proposed 
garnishee, regardless of whether or not it is tech¬ 
nically a municipal corporation.*^ The exemption 
on the ground of public policy is not affected by 
the fact that the fund sought to be reached has been 
segregated from the general public funds for the 
purpose of paying the specific debt sued on.*® A 
distinction has been made where the funds sought 
to be reached are due by way of some public obli¬ 
gation and where they constitute a private debt, 
garnishee process being sustained in the latter 
case.*i Distinct, also, from the question under pres¬ 
ent consideration, although largely controlled by the 
same principles,*^ is the question of the liability of 
persons holding as agents of the law, which is treat¬ 
ed infra §§ 44-55. 

The District of Columbia is within the rule that 
a municipal corporation is not subject to garnishee 
process.** 

(2) Counties 

Unless the practice is authorized by statute, a county 
cannot be made a garnishee. 

According to almost unanimous authority, in the 
absence of statutes providing otherwise,*^ a county 


is exempt from being made garnishee. These major 
divisions of the state are deemed to be peculiarly 
within the rule of public policy which prohibits in¬ 
terference with the performance of public functions 
by the private remedy of garnishment.*^ Some¬ 
times counties are distinguished, in this connection, 
from municipal corporations proper, such as cities 
and towns, by classing them as quasi municipal cor¬ 
porations,*® and it has been held that a county is 
not subject to garnishment under a statute making 
‘'municipal and other corporations” liable as gar- 
nishees,*^ although it has been held that they come 
within an express exemption of municipal corpora¬ 
tions.** This distinction is sometimes expressly 
made by the statute.** In some instances nonliabil¬ 
ity to action has been assigned as the ground of 
exemption,! but, conversely, it has been held that 
the considerations of public policy which require 
their exemption are not overcome by statutory pro¬ 
visions rendering them liable to suit.* In a few 
instances a county has been held liable by a liberal 
construction of the general terms of the statute,* 
reinforced by consideration of the history of the 
statute,^ or of statute^ in pari materia.® A county 
is subject to garnishment under a statute authoriz¬ 
ing the garnishment of money or property in the 
possession of any “body politic.”® Anyone relying 
on a statutory right to garnish a county must bring 


89u tJ.S.—^Moscow Hardware Co. v. 

Colson, C.CXIdaho, 158 F. 199. 

28 C.J. p 58 note 5. 

90u Ala.—^Porter & Blair Hardware 
Co. V. Perdue, 16 So. 713, 106 Ala. 
293, 53 Am.S.B. 124. 
liO.—Works & Rhea v. Shaw, App., 
156 So. 81, 82, quoting Corpus Otu 
rls. 

91. Pa.—^Haines v. Lone Star Ship¬ 
building Co., 110 A. 788, 268 Pa. 

92. 

28 C.J. p 58 note 8. 

92. ni.—Millison V. Fisk, 43 Ill. 112. 
Wis.—Burnham v. Fond du Lac, 16 

Wis. 193, 82 Am.D. 668. 

93. D.C.—Chewning v. District of 
Columbia, 119 P.2d 469, 79 App.D. 
C. 392, certiorari denied 62 S.Ct. 
74, 314 U.S. 639, 86 L.Fd. 513, re¬ 
hearing denied 62 S.Ct. 175, 314 
U.S. 710, 86 L.Hd. 566. 

28 C.J. p 58 note 13. 

District of Columbia €bs municipal 
corporation see District of Colum¬ 
bia { 1 d- 

M Ala.—Shepi^herd v. Jones, 163 So. 
223, 228 Ala. 307, citing Corpus Jh.- 
zls. 

Ark.—Qraves Bros. v. Losley, 78 S.W. 
2d 810, 1910 Ark. 251—First Nat. 
D€Uik V. Ma3^ 299 S.W. 1002, 175 
Ark. 542. 

Qa.—^MoCozmell v. Floyd County, 137 
&B. 919, 164 Oeu 1T7. 


Ky.—^Knox County v. Melton, 106 S. 
W.2d 816, 817, 268 Ky. 649, citing 
Corpus Juris. 

Nev.—^Hoyt v. Paysee, 269 P. 607, 609, 
61 Nev. 114, 60 A.L.R. 819, citing 
Corpus Juris. 

Tenn.—Walker v. Turner, 122 S.W. 
2d 804, 807, 22 Tenn.App. 280, 

Quoting Corpus Juris. 

28 C.J. p 58 note 14. 

SB. Ala.—Shepherd v. Jones, 163 So. 
223, 228 Ala. 307, citing Corpus Ju¬ 
ris. 

Ark.—Graves Bros, v. Lasley, 78 S.W. 

2d 810, 190 Ark. 261. 

Ky,—^Knox County y. Melton, 105 S. 
W.2d 816, 817, 268 Ky. 649, citing 
Corpus Juris. 

Nev.—^Hoyt v. Paysee, 269 P. 607, 
609, 61 Nev. 114, 60 A.L.R. 819, cit¬ 
ing Corpus juris. 

Tenn.—Walker v. Turner, 122 S.W.2d 
804, 807, 22 Tenn.App. 280, quot¬ 
ing Corpus Juris. 

28 C.J. p 58 note 15. 

Rule of public policy see supra § 
39 b. 

96. Colo.—Stermer v. La Plata Coun¬ 
ty, 38 P. 839, 6 Colo.App. 379. 

28 C.J. p 58 note 16. 

Counties as municipal corporations 
see Counties § 3 b. 

97. Nev.—^Hoyt v. Paysee, 269 P. 
607, 51 Nev. 114, 60 A.L.R. 819. 
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98. Iowa.—^Des Moines County v, 
Hinkley, 17 N.W. 916, 62 Iowa 637. 

Kan.—Haddock v. McDonald, 159 P. 
402, 98 Kan. 628. 

99. Mich.—Dunkley v. Marquette, 
122 N.W. 126, 157 Mich. 339, 17 
Ann.Cas. 523. 

L Tex.—Herring-Hall-Marvin Co. v. 
Bexar County, 40 S.W. 146, 16 Tex. 
Civ.App. 673. 

28 C.J. p 69 note 19. 

2. Fla.—Duval County v. Charleston 
Lumber & Mfg. Co., 33 So. 531, 45 
Fla. 266, 60 L.R.A. 649, 3 Ann.Cas. 
174. 

Wash.—State v. Tyler, 45 P. 31, 14 
Wash. 495, 53 Am.S.R, 878, 37 L.R. 
A. 207. 

8i Mont.—^Waterbury v. Deer Lodge 
County, 26 P. 1002. 10 Mont. 615, 
24 Am.S.R. 67. 

28 C.J. p 59 note 21. 

4. Mass.—Adams v. Tyler, 121 Mass. 
380. 

5. Hawaii.—^Teves v. Reade, 33 Ha¬ 
waii 564. 

Minn.—Mitchell v. Miller, 103 N.W. 
716, 95 Minn. 62. 

6. Ohio.—Urlclch v. Kolesar, 6 N.E. 
2d 335. 182 Ohio St 116, affirming 
7 N.B.2d 413, 64 Ohio App. 309. 
Contra Ba 2 Ezoll v. Larson. 178 N.E. 

331, 40 Ohio App. 331—Southern Ohio 
Finance Corporation v. Wahl, 171 N, 
E. 369, 34 Ohio App. 618. 
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himself clearly within the provisions of the statute 
or fail in his attempt.*^ Aside from questions of va¬ 
lidity, the function of the court in regard to express 
statutory provision as to the liability of a county to 
garnishee process is limited to its application, as the 
case may be, either to allow the exemption,^ or to 
sustain the process.® 

(3) Townships 

Townships are frequently held exempt from being 
made garnishees. 

The rule that public policy forbids calling in pub¬ 
lic corporations and agencies has been applied to 
townships.^® They are sometimes held to be with¬ 
in the exemption accorded to counties as quasi-mu¬ 
nicipal corporations,!! although they have been held 
to come within an express exemption of municipal 
corporations.!® Under the rule that public policy 
does not furnish ground of exemption, however, 
it has been held that where a township may be 
sued it may be made garnishee.!® Aside from con¬ 
siderations of public policy, a township has been 
held exempt under the early doctrine that a mu¬ 
nicipal corporation is peculiarly unfitted to answer 
as garnishee.!^ 


(4) Cities and Villages 

Generally, cities and villages cannot be made gar¬ 
nishees. 

On the ground of public policy, cities and vil¬ 
lages are generally held to be exempt from being 
made garnishees.!5 Where, however, the rule of 
exemption on considerations of public policy is re¬ 
jected, cities and incorporated towns are held liable 
under the general terms of the statutes;!® and the 
courts will enforce statutes expressly rendering such 
municipalities liable as garnishees,!*^ or providing 
for a special proceeding tantamount to garnish¬ 
ment.!® A city is exempt from garnishment when 
exemption is expressly provided for by the city 
charter.!® 

(5) School Districts, Boards, and Institu¬ 

tions 

School districts, boards, and Institutions are usually 
exempt from being made garnishees. 

The rule of public policy exempting public cor¬ 
porations and agencies from being made garnishees 
has been applied to school districts®® and school 
boards.®! Sometimes they are held exempt as be- 


7. U.S.—Citizens* State Bank of St. 
Francis, Kan, v. Standard Bngri- 
neerlng & Construction Co., D.C. 
Kan., 2 P.2d 308. 

8. U.S.—Citizens* State Bank of St 
Francis, Kan, v. Standard Engi¬ 
neering & Construction Co., supra. 

28 C.J. P 59 note 24. 

9. Wash.—Hanson v. Hodge, 169 P. 
388, 92 Wash. 425. 

Xn Tennessee 

(1) Statute authorizing garnish¬ 
ment of salaries, wages, or other 
compensation due from the state or 
any county or municipality to any 
officer or employee thereof did not 
authorize garnishment of money due 
defendant from the county for pur¬ 
chase of a right of way.—Walker v. 
Turner, 122 S.W.2d 804, 22 Tenn.App. 
280. 

(2) The old rule exempting coun¬ 
ties and municipalities from garnish¬ 
ment has net been entirely abrogated 
and is still upheld as sound where 
the seizure by garnishment of a con- 
tractor*s fund might prove an em¬ 
barrassment to the public.—^Holston 
Union Nat. Bank, for Use of Allen 
V. Knox County, 165 S.W.2d 882. 

10. Miss.—Clarksdale Compress Co. 
V. W. R. Caldwell Co.. 31 So. 790, 
80 Miss. 343. 

Pa.—^Davis v. Henry, 32 Pa.Co. 32. 

11. Pa.—^Davis v. Henry, 32 Pa.Co. 
32. 

12. Iowa.—Jenks v. Osceola Tp., 46 
Iowa 55A 


13. Conn.—^Bray v. Wallingford, 20 
Conn. 416. 

28 C.J. p 69 note 31. 

14. Vt.—^Bradley v. Richmond, 6 Vt. 

121 . 

ySn Ala.—Central of Georgia Ry. Co. 
V. City of Andalusia, 119 So. 236, 
218 Ala. 511, citing Oorptui Jnxls. 
Ark,—City of Texarkana v. P. W. Of- 
fenhauser & Co., 81 S.W.2d 140, 182 
Ark. 201. 

Cal.—^Irllarry v. City of San Diego, 
199 P. 1041, 186 Cal. 636—Vaughn 
V. Condon, 199 P. 545, 52 CaLApp. 
713. 

Pla.—^Tyler v. Akerman, 96 So. 838, 
85 Fla. 485, citing Oorpns Juris, 
and followed in Armstrong Grocer 
Co. V. Smith, 132 So. 696, 101 Pla. 
668 . 

Ga—^Haverty Loan & Savings Co. v. 

McAfee, 177 S.B. 241, 179 Ga 673. 
Pa—^Keystone State Corporation v. 
Union Indemnity Co., 43 PaDist. & 
Co. 69—Charles B. Scott v. Guzzi, 
89 PaDist. & Co. 608, 38 Lack.Jur. 
200, 61 York Leg.Rec. 139—Alle¬ 
gheny County V. Simon, 89 Pittsb. 
Leg.J. 131. 

28 C.J. p 59 note 37. 

16. Arlz.—^Packard Phoenix Motor 
Co. V. American-La Prance & 
Poamite Corporation (Pacific), 288 
P. 1024, 87 Ariz. 35. 

28 C.J. p 59 note 39. 

Rule of exemption on consideration 
of public policy rejected see supra 
subdivision b of this section. 

17- Tenn.—Wheeler v. Walter J. 
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Bryson Co., 85 S.W.2d 391, 162 
Tenn. 168. 

28 C.J. p 59 note 40. 

18. Cal.—Ott Hardware Co, v. Davis, 
134 P. 973, 165 Cal. 795—Ott Hard¬ 
ware Co. V. Holmberg, 162 P. 911, 
32 Cal.App. 229. 

28 C.J. p 59 note 41. 

10- Tex.—^Dallas v. Western Electric 
Co., 18 S.W. 652, 83 Tex. 243—Mor¬ 
gan v. Beaumont, Civ.App., 167 S. 
W. 207. 

20m Iowa—Julander & Julander v. 
Reynolds, 221 N.W. 807, 206 Iowa 
1116. 

Ky.—^Ejnox County v. Melton, 105 S. 
W.2d 816, 817, 268 Ky. 649, citing 
Corpus Juris. 

28 C.J. p 59 note 44. 

21. Ky.—^Knox County v. Melton, 
supra citing Corpus Jnria 
28 C.J. p 59 note 45. 
lu JUahama 

(1) The rule of the text formerly 
obtained.—Clark v. Mobile School 
Comrs., 36 Ala 621. 

(2) The liability of city and coun¬ 
ty boards has been upheld, however, 
under a statute enacted in 1923, pro¬ 
viding that money due officials or 
employees of a city, county, or state 
government, or any department or in¬ 
stitution thereof, as salary may be 
garnished.—Worthington v. City 
Board of Education of Birmingham, 
154 So. 796, 228 Ala 660—^Daves v. 
Rain, 161 So. 107, 26 AlaApp. 380, 
certiorari denied Ex parte Board of 
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ing quasi municipal, corporations,or as direct 
agencies of the state and thus entitled to the same 
exemption as the state.23 These rules of exemption 
have been applied to the board of managers or re¬ 
gents of state colleges or universities.^^ Sometimes 
they find their way into the statutes by way of ex¬ 
press exemptions eo nomine.25 On the other hand, 
where the doctrine of exemption on the ground of 
public policy is denied, it is held that in the absence 
of statutory exemption such bodies may be made 
garnishees under the general terms of the garnish¬ 
ment statutes,^® and it has also been held that they 
are within an express inclusion of bodies politic and 
corporate.2'^ 

§ 40. -Officers and Agents 

In the absence^of express statutes providing other¬ 
wise, officers and agents of municipal or other public 
corporations or agencies, or of state, federal, and ter¬ 
ritorial governments are exempt from being made gar¬ 
nishees. 

Aside from express exemptions, the rule, stated 
supra § 39, whereby a municipal or other public cor¬ 
poration or agency is exempt from being made gar¬ 
nishee cannot be evaded by summoning its officers 
or agents who may be officially in possession of 
money, payable or property deliverable to the prin¬ 
cipal defendant,2 8 even where the municipality has 


directed the pa 3 mient of the money to defendant.2^ 
Furthermore, aside from the question of the ex¬ 
emption of his principal, it is quite generally held 
that public policy demands the exemption of an offi¬ 
cer so far as he holds the funds sought to be reached 
in an official capacity.30 It has been held that ex¬ 
emption on this ground does not extend to a mere 
agent where his principal is not exempt,^! but gen¬ 
erally it is held that a public agent occupies the 
same position in this connection as an officer.82 

The courts must recognize and apply valid ex¬ 
press statutory provisions rendering public officers 
immune from garnishee process on account of 
funds or debts for which they are accountable as 
such officers,83 or sanctioning the process against 
such officers,®^ or exempting only particular classes 
of officers,85 or sanctioning the process against par¬ 
ticular officers holding particrUr funds,86 or provid¬ 
ing special proceedings analogous to garnishment 
whereby the officer may be required to pay over the 
claim sought to be reached.87 

.A public depositary has been held to be a public 
agent of the law within the rule that such an agent 
is not subject to garnishee process,88 but the con¬ 
trary has been held so far as concerns funds not 
authorized by law to be deposited.89 Sometimes the 


School Corners of Mobile County, 161 
So. 108, 230 Ala. 304. 
as. Cal.—Skelly v. Westminster 
School Dist, 37 P. 648, 103 CaL 662. 
28 C.J. p 60 note 46. 

School districts as municipal cor¬ 
porations see the C.J.S. title 
Schools and School Districts $ 25, 
also 56 C.J. p 196 notes 13-15. 

23. Cal.—Skelly v. Westminster 
School Dist., supra. 

28 C.J. p 60 note 48. 

Zb Alabama 

<1) A county board of school com¬ 
missioners is not such agency of 
state as to exempt it from garnish¬ 
ment under statute, since protection 
so given extends only to state and 
its immediate officers and govern¬ 
mental agencies.—^Daves v. Rain, 161 
So. 107, 26 AlaApp. 380, certiorari de¬ 
nied Ex parte Board of School Corners 
of Mobile County, 161 So. 108, 230 
Ala. 304. 

(2) A like rule applies to city 
board of education.—^Worthington v. 
City Board of Education of Birming¬ 
ham, 164 So. 796, 228 Ala 660. 

24. U.S,—^Moscow Bta.rdware Co. v. 
Colson, C.C.Idaho, 168 F. 199. 

R.I.—^Tucker v. Pollock, 43 A. 369, 21 
R.L 817. 

Public or private character of college 
or university see Colleges and Uni¬ 
versities § 2. 

23.. Ma—Clark v, Clark,, 62 Me. 265. 


N.M.:—State Nat Bank v. Clayton, 
167 P. 20, 22 N.M. 630. 

26. Conn.—Seymour v. Over-River 
School Dist, 3 A. 652, 53 Conn. 502. 

Iowa—^Burton v. Warren Dist Tp., 
11 Iowa 166, 

28 C.J, p 60 note 52. 

Denial of exemption on ground of 
public policy see supra subdivision 
b of this section. 

27. Mont—^Whalen v. Harrison, 27 P. 
384, 11. Mont 63. 

28. Ark.—^Bull v. Ziegler, 64 S.W.2d 
283, 284, 186 Ark. 477, quoting Cor¬ 
pus Juxla 

IlL—Carr, for Use of Kazakis, v. 
O'Connell, 3 N.B.2d 166, 284 ni.App. 
667, 

28 C.jr. p 60 note 60. 

Punds passed to credit of municipal¬ 
ity 

Municipal officer cannot be held as 
garnishee on account of funds which 
he has passed to credit of municipal¬ 
ity.—Weeks V. Hill, 38 N.H. 199. 

County auditor was not proper par¬ 
ty garnishee in proceedings In aid 
of execution under statute to attach 
salary due from county to Judgment 
debtor,—Southern Ohio Finance Cor¬ 
poration V, Wahl, 171 N.E. 369, 34 
Ohio App. 618. 

29. W.Va.—^Leiter v. Amerlcan-La 
France Fire Engine Co., 104 S.E. 

. 66, 86 W.Va. 699. 
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3a Ariz.—Grande v. Casson, 72 P.2d 
676, 60 Ariz. 397. 

Ohio.—^Jenike v. Preston, 173 N.E. 

268, 36 Ohio App. 368. 

28 C.J. p 60 note 62. 

31. N.H.—^Wendell v. Pierce, 13 N. 
H. 502. 

32. R.I.—Tucker v. Pollock, 43 A. 
369, 21 R.I, 317. 

28 C.J. p 60 note 64. 

33. Okl.—Clark v. Osage County, 161 
P. 791, 62 Okl. 7, L.R.A.1917B 126,9. 

28 C.J. p 60 note 64. 

34. N.M.—Southwestern S a v in g s 
Loan & Bldg. Ass'n v. Await, 166 
P. 1181, 22 N.M. 607, L.R.A.1917F 
1117. 

28 C.J. p 60 note 65. 

36. N.M,—State Nat. Bank r. Clay¬ 
ton, 167 P. 20, 22 N.M. 630. 

28 C.J. p 60 note 56. 

36. Ariz.—Grande v. Casson, 72 P,2d 
676, 60 Ariz. 397. 

Tex.—Oglesby v. Durr. Civ.App., 173 
S.W. 275. 

Garnishment of officers" salaries see 
infra $ 116. 

37. Wis.—Jefferson Transfer Co. v. 
Hull, 166 N.W. !„ 166 Wis. 438. 

28 C.J. p 60 note 68. 

38. Tex—Capps v. Citizens' Nat. 
Bank, Civ.App., 134 S.W. 808. 

39. Ala.—Murphree v. Mobile, 18 So. 
740, 108 Ala. 663. 

28 C.J. p 61 note 66. 
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exemption is based on the ground that the officer is 
a mere depositary of his principal and that there 
is no privity between him and defendant.^O Jn no 
case does an officer’s exemption extend beyond his 
official capacity.-^i 

Who is a public officer. Whether or not a per¬ 
son is a public officer depends on the nature of his 
duties.^ 2 If his duties concern the public he is none 
the less a public officer because they are confined to 
narrow limits.^3 


§ 40 

State and federal officers. The exemption of a 
state from being made garnishee, which is consid¬ 
ered infra § 43, extends to its officers^^ and agents.^® 
The same rule applies to federal officers^6 and 
agents.^^ These exemptions are also sustained on 
considerations of public policy.'*^ Sometimes the 
question involves jurisdiction over territory ceded to 
the federal government.'*^ 

Territorial officers. As in the case of officers 


40. N.H.—Ladd v. Gale, 67 N.H. 210 | 

—Weeks v. Hill, 38 N.H. 199. | 

28 C.J. p 61 note 67. 

Claims payable out of public funds 
see infra § 85. 

Necessity of privity between defend¬ 
ant and grarnishee see supra § 80. 
Salaries of public employees see in¬ 
fra § 116. 

41. Me.—^Heselton v. Campion, 89 A. 
12, 111 Me. 583. 

28 C.J. p 61 note 68. 

42. Pa.—Pierson v. McCormick, 1 Pa. 
L.J.R. 260, 2 Pa.L.J. 201. 

43. Pa.—^Pierson v. McCormick, su¬ 
pra. 

44. D.C.—McCarthy v. U. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration, 53 F.2d 923, 60 App.D.C. 
311, quoting Corpus Juris, and cer¬ 
tiorari denied 52 S.Ct. 408, 285 U. 
S. 547, 76 L.Ed. 938. 

Ga.—^Hines v. Minor, 105 S.B. 861, 
26 Ga.App. 278. 

Ey.—B. B. Wilson Co. v. Van Diver, 
18 S.W.2d 308, 310, 230 Ky. 27, cit¬ 
ing Corpus Juris. 

Tenn.—Home Owners’ Loan Corpo¬ 
ration V. Hardie & Caudle, 100 S.W. 
2d 238, 171 Tenn. 43, 108 A.L.H. 
702. 

28 C.J. p 61 note 72. 

Mo.—Nacy v. Le Page, 111 S.W.2d 26, 
341 Mo. 1039, 114 A.L.R. 259. 

28 C.J. p 61 note 72 [b]. 

Superintendent of house of correction 
Md.—Hughes v. Svboda, 178 A. 108, 
168 Md. 440. 

Oarnishment as suit 

A garnishment of a state officer is 
a ‘’suit,” within rule that state can 
only be sued in accordance with its 
specillc consent.—^Nacy v. Le Page, 
111 S.W.2d 25, 841 Mo. 1039, 114 A.L. 
R. 269. 

46. D.C.—McCarthy v. U. S. Ship¬ 
ping Board Merchant Fleet Cor¬ 
poration, 53 F.2d 923, 60 App.D.C. 
811, quoting Corpus Juris, and cer¬ 
tiorari denied 62 S.Ct. 408, 286 U.S. 
547, 76 L.Ed. 938. 

Md.—^Hughes V. Svboda, 178 A. 108, 
168 Md. 440. 

Tenn.—^Home Owners’ Loan Corpora¬ 
tion v. Hardie Caudle, 100 S.W. 

38 O.J.S.-1G 


2d 238, 171 Tenn. 43, 108 AL.R. 
702. 

28 C.J. p 61 note 73. 

Seld not subject to garnishment 

(1) Improvement district.—City of 
Texarkana v. F. W. OUenhauser & 
Co., 31 S.W.2d 140, 182 Ark. 201— 
Wharf Improvement Dist. No. 1 of 
Helena v. U. S. Gypsum Co., 25 S.W. 
2d 426, 181 Ark. 288—Newell Con¬ 
tracting Co. v. Elkins, 257 S.W. 54, 
161 Ark. 626. 

(2) State highway commission.— 
Bull v. Ziegler, 54 S.W.2d 283, 186 
Ark. 477. 

(3) Commission created by state 
for purpose of constructing and 
equipping state hospital for nervous 
diseases and tuberculosis sanitarium. 
—State ex rel. Arkansas Const Com¬ 
mission V. Toler, 69 S.W.2d 394, 188 
Ark. 1082. 

(4) Liquor control commission, be¬ 
ing state administrative agency and 
not corporate entity, under statute 
authorizing proceedings agrainst all 
corporations of whatsoever nature, 
and the state.—^Berger v. Schenley 
Distillers Corporation, 269 N.W. 128, 
277 Mich. 169. 

46. D.C.—McCarthy v. U. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration, 63 P.2d 923, 60 App.D.C. 
311, quoting Corpus Juris, and cer¬ 
tiorari denied 52 S.Ct. 408, 285 U. 
S. 547, 76 It-Bd. 938. 

Oa.—Hines v. Minor, 106 S.B. 861, 26 
Ga.App. 278. 

Okl.—White v. Wright, 1 P.2d 668, 
151 Okl. 93. 

Tenn.—^Home Owners’ Loan Corpora¬ 
tion V. Hardie & Caudle, 100 S.W.2d 
238. 171 Tenn. 43, 108 A.L.R. 702. 
28 C.J. p 61 note 74. 

SuperinteiLdeut of Five Civilized 
Tribes was exempt from the process 
of garnishment by Judgment credi¬ 
tors with respect to certain funds 
which belonged to Judgrment debtors 
and which were in the hands of the 
superintendent or subject to his con¬ 
trol in the performance of his gov¬ 
ernmental duties,—Landman v. Du 
Bois, OkL, 133 P.2d 193. 

47. Okl.—^Landman v. Du Bois, supra 
—White V. Wright, 1 P.2d 668, 151 
Okl. 93. 

28 C.J. p 61 note 76. 

National banks see infra § 62. 
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Seld subject to garnishment 

(1) Federal Housing Administra¬ 
tion.—^Federal Housing A^bninistra- 
tlon. Region No. 4 v. Burr, 60 S.Ct. 
488, 309 U.S. 242, 84 L.Ed. 724, af¬ 
firming 286 N.W. 169, 289 Mich. 91. 
certiorari granted Federal Housing 
Administration Regrion No. 4 v. Burr, 
60 S.Ct. 129, 308 U.S. 541, 84 L.Ed. 
466—U. S. V. Winkle Terra Cotta, C. 
C.AMO., 110 F.2d 919. 

(2) Home Owners Loan Corpora¬ 
tion. 

Neb.—Central Market v. King, 272 N. 
W. 244, 132 Neb. 380, certiorari de¬ 
nied Home Owners’ Loan Corpora¬ 
tion V. Central Market, 58 S.Ct. 17. 
802 U.S. 687, 82 L.Ed. 581. 

Ohio.—Gill v. Reese, 4 N.E.2d 273, 
53 Ohio App. 134. 

Wash.—McAvoy v. Weber, 88 P.2d 
448, 198 Wash. 370. 

Contra Home Owners’ Loan Cor¬ 
poration v. Hardie & Caudle, 100 S. 
W.2d 238, 171 Tenn. 48, 108 A.L.R. 
702. 

(3) United States Shipping Board 
Emergency Fleet Corporation-— 
Haines v. Lone Star Shipbuilding Co., 
118 A 969, 275 Pa. 260. 

28 C.J. p 68 note 8 [a]. 

Seld not subject to garnishment 

(1) United States Shipping Board 
Merchant Fleet Corporation.—^Mc¬ 
Carthy V. U. S. Shipping Board Mer¬ 
chant Fleet Corporation, 53 F.2d 923, 
60 App.D.C. 311, quoting Corpus Jiu 
ris, and certiorari deified 52 S.Ct. 408, 
286 U.S. 647, 76 L.Ed. 938. 

(2) United States Railroad Admin¬ 
istration.—State ex rel. and to Use 
of Leach v. American Surety Co. of 
New York, 242 S.W. 983, 210 Mo.App. 
203. 

48. D.C.—McCarthy v. U. S. Ship¬ 

ping Board I'erchant Fleet Corpo¬ 
ration, 53 F.2d 923, 60 App.D.C. 
311, quoting Corpus Juris, and cer¬ 
tiorari denied 62 S.Ct. 408, 286 U. 
S. 547, 76 L.Ed. 988. 

28 C.J. p 62 note 76. 

49- Me.—^Brooks Hardware Co. v. 
Greer, 87 A. 889, 111 Me. 78, 46 L. 
R.A,N.S., 301. 

Va.—Foley v. Shriver, 81 Va. 668. 
28 C.J. p 62 note 77. 
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of a state or the United States, a territorial officer 
is exempt from garnishee process.^O 

Officers of a de facto government are exempt 
from garnishee process issued by the courts of such 
government, on the same principles as are officers 
of a government de jure.5i 
Analogous exemptions. The exemption of a pub¬ 
lic officer from being made garnishee is closely anal¬ 
ogous to that accorded to persons holding as agents 
of the law.52 Also, it is analogous to, and some¬ 
times involves the question of, the liability of pub¬ 
lic funds to garnishment.53 It may also involve 
elements of trust which render the property in 
question exempt from seizure,^^ 

§ 41. -In Equity 

Although there Is authority to the contrary, equitable 
garnishment has been allowed where, because of the pub. 
lie character of the garnishee, garnishment proper would 
not lie. 

A proceeding in equity closely assimilated to gar¬ 
nishment has been allowed where, because of the 
public character of the garnishee, garnishment prop¬ 
er would not lie.55 On the other hand, on consid¬ 
eration of public policy such a proceeding has been 
held unavailable,®® and the remedy is never allowed 
where it appears that the public will be injuriously 
affected.®*^ 

§ 42. - Objections and Waiver 

a. In general 

b. Who may object 

c. Mode and time of objection 
d What constitutes waiver 

50. Puerto Rico.—^Re Garnishment, 

1 Puerto Rico Fed. 406—Horton v. 

Asuadilla, 1 Puerto Rico Fed. 467. 

51. Oa.—Wilson v. Louisiana Bank, 

66 Ga. 98. 

52. Ill.—Milllson V. Fisk, 43 Ill. 112. 

28 C.J. p 82 note 62. 

Persons holding as agents of the law 

see infra §§ 44->66. 

53. U.S.—^Buchanan v. Alexander, 

Va., 4 How. 20. 11 L.Bd. 867. 

Liability of public funds' see infra 

§ 86 . 

54. U.S.—^Providence & Stonington 

SS. Co. V. Virginia Fire & Marine 
Co., aC.N.T., 11 F. 284, 20 Blatchf. 

405. 

28 C.J. p 62 note 86. 

Liability of property held under trust 
created by defendant see infra $82. 

Property covered by trusts created 
by law generally see infra § 83. 

Securities and deposits of foreign 
insurance companies see infra $ 83. 

55. Ark.—^Riggln v. Hillard, 20 S.W. 

402, 66 Ark. 476, 36 Am.S.R. 113. 

28 C.J. p 62 note 87. 


a. In Gknexal 

The authorltfes are not In harmony as to whether 
the exemptfon of public corporations and agencies aa 
garnishees can be waived, some holding that it cannot, 
others that It can, be waived by the garnishee, and 
others that it cannot be waived without defendant’s con- 
sent. 

The uncertainty and conflict referred to supra § 
39 concerning public corporations and agencies as 
garnishees does not end with the matter of their 
liability tp be summoned in garnishment, but ex¬ 
tends also to the nature and scope of the exemp¬ 
tion, when recognized as bearing on the question 
of objection and waiver.®® According to one group 
of authorities the exemption, whether based on to¬ 
tal lack of statutory sanction and thus involving a 
strictly jurisdictional objection,®® or whether aris¬ 
ing out of a rule of public policy,®® is not suscepti¬ 
ble of waiver,®! and any judgment against the gar¬ 
nishee is void.®2 Other authorities hold that the 
exemption is solely for the benefit of the garni¬ 
shee,®® and may be waived by it,®^ whether such ex¬ 
emption is grounded on public policy,®® or on express 
statutory provision.®® A third line of authorities 
holds that the exemption is for defendant's benefit 
at least to the extent that it cannot be waived with¬ 
out his consent.®*^ Of course the derivative ex¬ 
emption of state and federal officers cannot be 
waived.®® 

b. Who May Object 

The objection that the garnishee Is not liable to be 
summoned as auch may be made by the garnishee, 
and If the exemption Is solely for the garnishee's benefit 
and is subject to waiver by it, only the garnishee can 
make the objection, but If the exemption is for the de- 

Cal.—^Vaughn v. Condon. 199 P. 646, 
62 Cal.App. 713. 

28 C.J. p 62 note 96. 

62. Fla.—Duval County v. Charles¬ 
ton Lumber & Mfg. Co., 33 So. 531, 
45 Fla. 256, 60 L.R.A. 649, 3 Ann. 
Cas. 174. 

Wash.—State v. Tyler, 46 P. 31, 14 
Wash. 495, 53 Am.S.R. 878, 37 L.R. 
A. 207. 

63. Miss.—^Dollman v. Moore, 12 So. 
23, 70 Miss. 267, 19 L.R.A. 222. 

28 C.J. p 63 note 97. 

64. Miss.—Dollman v. Moore, supra. 
28 C,J. p 63 notes 99, 1. 

65. Miss.—^Dollman v. Moore, supra. 
28 C.J. p 63 note 99. 

66. Iowa.—Tone v. Shankland, 81 N. 
W. 789, 110 Iowa 626—Clapp v. 
Walker, 25 Iowa 315. 

67. Tex.—Sherman v. Shobe, 68 S.W. 
949, 94 Tex. 126, 86 Ain.S.R. 825. 

28 C.J. p 63 note 2. 

68. Ga.—O^Nelll v. Sewell, 11 S.B. 
831, 85 Ga. 481. 


Hquitable garnishment generally see 
supra S 10. 

sa Ky.—Hnox County v. Melton, 106 
S.W.2d 816, 268 Ky. 649. 

Contra Speed v. Brown, 10 B.Mon. 
108. 

28 C.J. p 62 note 88. 

Public policy as affecting garnish¬ 
ment of public corporations see su¬ 
pra § 39 b. 

57. Ga.—^Morgan v. Rust, 28 S.EL 
419, 100 Ga. 346. 

28 C.J. p 62 note 89. 

58. W.Va.—Welch Lumber Co. v. 
Carter, 88 S.E. 1034, 78 W.Va. 11, 
2 A.L.R. 1683. 

59. Ala.—^Porter & Blair Hardware 
Co. v. Perdue, 16 So. 713, 106 Ala. 
293, 63 Am.S.R. 124. 

28 C.j. p 62 note 93. 

60b CaJ.—^Vaughn v. Condon, 199 P. 

546, 62 Cal.App. 713. 

28 C.J. p 62 note 94. 

61. Ark.—^Bull v. Ziegler, 54 S.W. 
2d 283, 186 Ark. 477. 
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fendant’s benefit, or Is not subject to waiver, the ob¬ 
jection may also be made by the defendant and those 
claiming under him. 

It seems that the objection that a public cor¬ 
poration or agency is not liable to be summoned in 
garnishment may be raised by the garnishee, without 
regard to the conflict, mentioned supra subdivision 
a of this section with reference to the nature of the 
exemption as bearing on the question of waiver.®^ 
Where the exemption is deemed to be jurisdictional 
or quasi jurisdictional, and hence not subject to 
waiver, it may be asserted by defendant,*^0 the gar¬ 
nishee,or a claimant to the property or fund 
sought to be subjected.72 Thus the exemption of 
the national or state government and the derivative 
exemptions of their officers and agencies may be 
asserted by defendant,73 by a claimant under him,^^ 
or by the gamishee.'^S Under the doctrine that the 
exemption is solely for the garnishee’s benefit and 
is subject to waiver by it, the objection may be 
made by the garnishee*^® only;77 it cannot be made 
by defendant,*^® or by a person claiming the fund 
or property adversely to defendant’s claim.79 Where 
the exemption is deemed to be for defendant’s ben¬ 
efit to the extent that it cannot be waived without 
his consent, it may be asserted by defendant,80 or 
a person claiming through him,^l or by the gar- 
nishee,82 or a person subrogated to his rights.^s 

c. Mode and Time of Objection 

Where the right of exemption Is apparent of record, 
the objection may be made by motion or demurrer, other¬ 
wise It should be pleaded in bar. Where the objection 


Is subject to waiver, it must be made before the failure 
to make It operates as a waiver; but if It is not subject 
to waiver, it may be made at any time. 

Where the character of the garnishee, and thus 
the right of exemption, is apparent of record, the 
objection may be made by motion^^ or by demur¬ 
rer to the writ.85 Otherwise, the proper procedure 
is to plead it in bar.^® In the absence of a prior 
waiver, the exemption may be asserted by motion 
to vacate the judgment against the garnishee. 
Where it is held that the objection cannot be waived, 
it may be raised for the first time on appeal,S’® or 
may even be made the ground of collateral attack 
on the judgment.®® Where failure to object in the 
trial court is deemed to constitute a waiver, the ob¬ 
jection cannot, of course, be raised for the first 
time on appeal.®® Where it is held that the objec¬ 
tion is not subject to waiver, it may be made at 
any time.®i 

d. What Constitutes Waiver 

A waiver may result from appearance and submission 
to the proceedings, by some one duly authorized to act 
for the garnishee, without objection; but failure to ap¬ 
pear and answer, or the giving of a dissolution bond, 
or failure to specify the public agency In a contract will 
not operate as a waiver. 

Where the objection that the garnishee is a pub¬ 
lic corporation or agency may be waived, appear¬ 
ance and submission to the proceedings, without ob¬ 
jection, constitutes a waiver;®® but the appearance 
and answer must be by some one duly authorized 
to act for the garnishee in the premises.®® It has 
been held that failure to appear and answer is not 


69. Ala.—^Porter & Blair Hardware 
Co. V. Perdue, 16 So. 713, 105 Ala. 
293, 53 Am.S.R. 124. 

28 C.J. p 63 note 5. 

7a Ala-—^Porter & Blair Hardware 
Co. V. Perdue, supra. 

Ark.—Bull V. Ziegler, 54 S.W.2d 283, 
186 Ark. 477. 

71. -Wash.—State v. Tyler, 45 P. 31, 
14 Wash. 495, 53 Ajn.S.R. 878, 37 
LI.R.A. 207. 

28 C.JT. p 63 note 8. 

72. Kan.—Ottawa First Nat. Bank v. 
Ottawa, 23 P. 495, 43 Kan. 294. 

W.Va.—^Welch Lumber Co. v. Carter, 
88 S.EL 1084, 78 W.Va, 11, 2 A.L.R. 
1583. 

73 . Ga-—O'NeUl v. Sewell, 11 S.B. 
831, 85 Qa. 481. 

Va.—^Rollo V. Andes Ins. Co., 23 
Gratt. 509, 94 Va. 609, 14 Am.Il. 
147. 

74. La.—Wild V. Ferguson, 23 la- 
Ann. 752. 

Va,—^Foley v. Shriver, 81 Va. 568. 
76- Or.— Ke&ae v. Smith, 75 P. 1066, 
44 Or. 525. 

28 C.J. p 63 note 14. 

78w Miss.—Dollar v. Allen-West 


Commn. Co., 28 So. 876, 78 Miss. 
274. 

28 C.J. p 63 note 16. 

77. Iowa.—^Tone v. Shankland, 81 N. 
W. 789, 110 Iowa 526. 

78. U.S.—U. S. V. Pacific Forward¬ 
ing Co., D.C.Wash,, 8 F.Supp. 647. 

28 C.J. p 63 note 18. 

79. Iowa.—^Tone v, Shankland, 81 N. 
W. 789, no Iowa 626. 

Pa.—^Tatem v. Dobbs, 24 Pa-Dist. 80. 

80. Qa.—^Born v, Williams, 7 S.B. 
868, 81 Ga. 796. 

Tex.—-Sherman v. Shobe, 68 S.W. 
949, 94 Tex. 126, 86 Am.S.R. 825. 

8L Tex.—^Buchanan v. A. B. Spen¬ 
cer Lumber Co., Civ.App„ 134 S.W. 
292. 

28 C.J. p 63 note 23. 

82. Tex.—^Dallas v. Western Blectrlc 
Co., 18 S.W. 662, 83 Tex. 243. 

83. Tex.—^Dallas v. Western Elec¬ 
tric Co., supra. 

84. Colo.—Stermer v. La Plata 

County, 38 P. 839, 5 Colo.App. 379. 

28 C.J. p 64 note 26. 
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85. Ark.—^McMeekln v- State, 9 Ark. 
553. 

SB. XJ.S.—^Averill v. Tucker, D.C.. 2 
F.Cas.No.670, 2 Cranch aC. 644. 
28 C.J. p 64 note 28. 

87. Colo.—Las Anamas County v. 
Bond, 8 Colo. 411. 

88. FlaL—^Duval County v. Charles¬ 
ton Lumber & Mfg. Co., 33 So. 531, 
45 Fla. 256, 60 L.R.A. 549, 3 Ann. 
Cas. 174. 

89. Wash.—State v. Tyler, 46 P. 31, 
14 Wash. 495, 53 Am.S.R. 878, 37 
L.R.A. 207. 

9a Iowa.—^Tone v. Shankland, 31 N. 
W. 789, 110 Iowa 526t 

9L Wash.—State v. Tyler, 45 P. 31, 
14 Wash. 495, 53 Am.S.R. 878, 37 L. 
R.A. 207. 

28 C.J. p 64 note 37. 

92. Miss.—^Dollman v. Moore, 12 So. 
23, 70 Miss. 267, 19 L.R.A. 222. 

28 C.J. p 64 note 39. 

93. Colo.—Stermer . v. La Plata 
County, 88 P. 889, 5 Oolo.App. 379- 

28 C.J. p 64 note 40. 
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a waiver,^^ The same has been held of the giv¬ 
ing of a dissolution bond.^® The fact that officers 
of a state department incorporated by a public stat¬ 
ute fail to specify, in a contract for the erection of 
buildings, that they are acting as agents for the 
state, will not render them subject to garnishment 
in an action against such contractor.®® 

§ 43. Sovereignties 

In the absence of express provfsions to the contrary, 
the federal government, a state, or a territory cannot be 
made a garnishee. 

In the absence of express provision to the con¬ 
trary, no sovereign government will be deemed to 
be induded in the provisions of statutes prescribing 
who may be made garnishees.®'^ Accordingly, as a 
general rule, garnishee process can reach neither the 
federal government,®® nor a state,®® nor a terri¬ 
tory.^ This exemption is sustained also by consid¬ 
erations of public policy.® Where the government 
is expressly made liable to garnishee process, the 
court, of course, can only apply the constitutional 
or statutory provision imposing such liability;® but 
a statute authorizing the garnishment of money or 
property in the possession of any “body politic” 


does not authorize garnishment against the state.^ 
A statute exempting a state from garnishment has 
been held applicable only when the state acts in a 
sovereign capacity, and is not available to it when 
carrying on a business independent of its sovereig^’- 
ty.5 

A de facto government is not subject to garnishee 
process issued by its own courts.® 

§ 44. Persons Holding as Agents of Lavr; 
Property in Custodia Legis 

a. In general 

b. Property taken-from prisoners 
a. In (reneral 

As long as he is primarily accountable to the court 
tor It, one whose possession or control of property con¬ 
stitutes custodia legis cannot be made garnishee in the 
absence of express statutory sanction or its equivalent. 

It is sometimes broadly declared, as a rule of 
public policy,*^ that, in the absence of clear statutory 
sanction, no person deriving his authority from the 
law and obliged to execute it according to the law 
can be charged as garnishee with respect to money 
or property lield by him by virtue of that authori- 


94. Colo.—^Las Anamas County v. 
Bond, 3 Colo. 411. 

99. Ga.—^Born v. Williams, 7 S.EI. 
868. 81 Ga. 796. 

Tex.—^Dallas v. Western Electric Co., 
18 S.W. 652, 83 Tex. 243. 

96. R.I.—^Tucker v. Pollock, 43 A. 
369. 21 R.I. 317. 

28 CJ. p 64 note 44. 

97. Pa.—^In re Smith’s Estate, 8 Pa. 
Dist. & Co. 639, citlnsr Corpus Juris. 

28 C.J. p 64 note 45. 

98. Ga.—^Hines v. Minor; 105 S.E. 
851, 26 Ga.App. 278. 

Lsu—Works & Rhea v. Shaw, App., 
156 So. 81, 82, quoting Corpus JUp- 
rls. 

Okl.—^Landman v. Du Bols, 183 P.2d 
193—White v. Wright, 1 P.2d 668, 
161 OkL 93. 

Pa.—^In re Smith's Estate, 8 Pa.Dlst. 

& Co. 639, citing Corpus Juris. 

28 C.J. p 64 note 46. 

Exemption as extending to officers 
and agents of federal government 
see supra § 40. 

99. Ariz.—GrAnde v. Casson, 72 P. 
2d 676, 60 Ariz. 397. 

Ga.—^Hlnes v. Minor, 106 S.E. 861, 26 
Ga.App. 278. 

Ky.—Knox County v. Melton, 106 S. 
W.2d 816, 268 Ky. 649—B. B. Wil¬ 
son Co. V. Van Diver, 18 S.W.2d 
308, 310, 230 Ky. 27, citing Corpus 
Juris. 

Da.—Works & Rhea v. Shaw, 156 So. 

81, 82, quoting Corpus Juris. 

Mo.—Nacy v. De Page, 111 S.W.2d 26, 


26, 341 Mo. 1039, 114 AD.R. 269, 
citing Corpus Juris. 

Neb.—State ex rel. National Surety 
Corporation v. Price, 261 N.W. 894, 
129 Neb. 433. 

Ohio.—^Palumbo v. Industrial Com¬ 
mission, 42 N.E.2d 766, 140 Ohio 
St. 64, reversing 40 N.E.2d 676, dis¬ 
missing appeal 85 N.B.2d 446, 138 
Ohio St. 437. 

Tenn.—State ex rel. Allen v. Cook, 
106 S.W.2d 868, 171 Tenn. 606. 

28 C.J. p 64 note 47. 

Exemption as extending to officers 
and agents of state see supra § 40. 

1. Puerto Rico.—Horton v. Aguadil- 
la, 1 Puerto Rico. Fed. 457, 

28 C.J. p 64 note 48. 

District of Columbia see supra S 39 
c (1). 

Exemption as extending to officers 
and agents of territory see supra § 
40. 

2. Ky.—^Knox County v. Melton, 106 

S.W.2d 816, 268 Ky. 649. 

Okl.—^Dandman v. Du Bois, 133 P.2d 
193. 

28 C.J. p 64 note 49. 

3. Okl.—Perry v. Carter, 48 P.2d 278, 
173 Okl, 267. 

Constitutiosial provisioiui 

The constitutional provision pro¬ 
hibiting suits against state, except 
that state might be made defendant 
in garnishment proceeding, did not 
constitute a mere authorization of 
legislature to provide for making 
state a defendant, but provided by 
itself that prohibition contained 


therein should not apply to garnish¬ 
ment proceedings, and the fact that 
the garnishment statute did not refer 
to state would not in itself preclude 
application of such statute to state 
if that purpose ' was manifest in 
wording of Constitution. The con¬ 
stitutional provision required ena¬ 
bling legislation before it could be 
put into practical operation, however, 
where existing statutory law on sub¬ 
ject of garnishment could not be ap¬ 
plied to state; and the existing law 
of garnishment could not be thus ap¬ 
plied where such application might 
result in state becoming liable for 
debt of a judgment debtor in viola¬ 
tion of Constitution.—State v. Bou- 
chelle, 193 S.R 169, 119 W.Va. 154. 

4. Ohio.—Palumbo v. Industrial 

Commission, 42 N.R2d 766, 140 
Ohio St. 64, reversing 40 N.E.2d 
676, dismissing appeal 35 N.R2d 
446, 138 Ohio St. 437. 

“Body politic” or equivalent as in- 
including: 

County see supra § 39 c (2). 
Public corporations or agencies 
generally see supra S 39 a 
School districts, boards, and insti¬ 
tutions see supra S 39 c (5). 

5- U.S.—U. S. V. Pacific Forward¬ 
ing Co., D.C.Wash., 8 P.Supp. 647. 

6. Ga—^Wilson v. Douisiana Bank, 
65 Ga 98. 

7. Pa.—Tannahill v. Gilmore, 21 Pa 
Dist. & Co. 417, 44 Danc.D.Rev. 
272. 

28 C.J. p 65 note 55. 
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For the purposes of practical application, how¬ 
ever, this rule is, perhaps, too broad.® Funds in the 
hands of public officers generally are sometimes de¬ 
clared exempt as being in custodia legis,^® or the 
broad rule as above stated is cited as the basis of 
rulings on the availability of garnishment to reach 
property in custodia legis in the narrower sense 
importing derivation of authority from, or control 
or supervision by, a court and decisions bearing 
on the one case are often cited as pertinent to the 
■other.i® This section, and infra §§ 45-55, are con¬ 
fined to the question of the liability to garnishee 
process as affected by the rules concerning levy on 
property in custodia legis in the narrower sense of 
that term, or rules closely analogous thereto. At¬ 
tachment and execution of property in custodia legis 
are discussed in Attachment § 88 and Executions § 
55 respectively; prior actions concerning the same 
debt or property in § 93 infra; prior garnishment 
of the same property in §§ 93-94 infra; prior judg¬ 
ment concerning the same property in § 94 infra; 
garnishment of property covered by trusts created 
by law, including securities of insurance companies 
in the hands of a state officer, in § 83 infra; and 


garnishment of public funds in § 85 infra. 

Property in custodia legis. Where a person’s pos¬ 
session or control of property sought to be reached 
by garnishment constitutes custodia legis, it is held 
with practical unanimity that, in the absence of ex¬ 
press statutory sanction or its equivalent, he cannot 
be made garnishee,^® even though he came into pos¬ 
session or control under a consent order or decree.^^ 
This rule is sometimes based on the absence of priv¬ 
ity between such a person and the principal defend¬ 
ant.^® Generally it is grounded on the theory that 
where property is so situated the person holding it 
is the mere hand of the court, and that to require 
him to respond in garnishment would be an inter¬ 
ruption of the orderly progress of judicial proceed¬ 
ings and an invasion of the jurisdiction of the 
court,!® which would be contrary to public policy,!*^ 
especially where the garnishee process issues from 
a court other than that which is in control of the 
property.!® 

Termination of exemption. This exemption con¬ 
tinues as long as the person holding the property is 
primarily accountable to the court for it.!® jt ceas- 


Zm Ill.—Kennedy v. McClellan, 259 
ni.App. 64. 

Ohio.—Jenike v. Preston, 173 N.B. 

258, 36 Ohio App. 368. 

Pa.—Tannahill v. Gilmore, 21 Pa. 

Dist. & Co, 417, 44 L.anc,L,.Rev, 272. 
28 C.J. p 65 note 64.* 

9. Va.— Ro-Ho V. Andes Ins. Co., 23 
Gratt 60fli, 64 Va. 509, 14 Am,R. 
147. 

10. U.S.—In re Cunningham, D.C. 
Iowa, 6 P.Cas.No.3,478. 

Tex.—Oglesby v. Durr, Clv.App., 173 

S. W. 276. 

•Garnishment of public officers gen¬ 
erally see supra § 40. 

11. U.S.—Gilbert v. Quimby, C.C.N. 

T. , 1 P. Ill, 17 Blatchf. 402. 

28 C.J. p 65 note 62. 

12. U.S.—Gilbert v. Quimby, supra. 
28 C.J. p 65 note 63. 

13. U.S.—Bankers* Mortg. Co. of To¬ 
peka, Kan., V. McComb, C.C.A.Colo., 
60 F.2d 218—In re Chakos, D.C. 
Wis., 36 P.2d 776—Citizens' Bank 
of Warrenton v. Moore, C.C.A.N.C., 
20 P.2d 791—In re Durel, C.C.A. 
Cal., 10 P.2d 448, certiorari denied 
Barusch v. Brainard, 47 S.Ct. 94, 
273 U.S. 699, 71 L.Ed. 846. 

Cal.—Ci-ty of Los Angeles v. Knapp, 
70 P.2d 643, 22 Cal.App.2d 211. 
Ill.—Carr, for Use of Kazakls v. 
O'Connell, 3 N.E.2d 166, 284 IlL 
App. 667—^Kennedy v. McClellan, 
259 IlLApp. 64. 

Iowa.—Sioux Falls Broadcasting 
Ass*n V. Henry Field Co., 285 N.W. 
166, 226 Iowa 874—Carson, Pirle. 
Scott & Co. V. Long, 26'7 N.W. 815, 


219 Iowa 444—Malone v. Moore, 
227 N.W. 169, 208 Iowa 1300. 

La.—General Motors Truck Co. of 
Louisiana v. Caddo Transfer & 
Warehouse Cb., 144 So. 134, 176 La. 
644. 

Ohio.—^Remelln v. Butterworth, 162 
N.E. 193, 20 Ohio App. 366. 

Pa.—^National Slovak Soc. v. Carrado, 
21 West.Co.L.J. 218. 

Tex.—^Huggins v. Phillips, Civ.App., 
276 S.W. 1084—Challenge Co. v. 
Sartin, Civ,App., 260 S.W. 813. 
Vt—Northfleld Nat. Bank v. B. B. 
Ellis Granite Co., 134 A. 695, 100 
Vt. 11. 

Wis.—Olson V. Gilbertson, 800 N.W. 

918, 239 Wis. 241. 

28 C.J. p 65 note 70. 

Prosecuting attorney 

Money when deposited with the 
prosecuting attorney as cash bail un¬ 
der authority of statute came into the 
custody of the law, so to remain until 
released by the court, and therefore 
was not subject to garnishment, al¬ 
though the prosecutor did not, as 
he should, turn it over to the clerk 
of the court, as custodian, it not 
thereby ceasing to be in the custody 
of the law, and although the one de¬ 
positing it paid his fine and costs 
and was discharged by order of the 
court, this not being a final order dis¬ 
posing of the bail.—Lewis v. Hopkins, 
114 A. 91, 96 Conn. 366. 

Puud held not in cnstodla legis 
in interpleader, where no interlocu¬ 
tory decree, requiring defendant to 
interplead, was entered, and money 
remained in bank in plaintiffs name, 
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and no order respecting fund was 
made before final judgment.—^Van 
Orden v. Golden West Credit & Ad¬ 
justment Co., 9 P.2d 672, 122 CaLApp. 
132. 

Ga.—Chance v. Simpkins, 95 S.E. 
739, 22 Ga.App. 148. 

S.C.—^McKenzie v. Noble, 47 S.C.L. 
147. 

15- Ala.—Warren v. Matthews, 11 
So. 285, 96 Ala. 183. 

28 C.J. p 66 note 72, 

Mode of acquiring possession gen¬ 
erally see supra § 30. 

Privity of obligation generally see 
supra § 25. 

16. U.S.—^Bankers* Mortg. Co. of To¬ 
peka, Kan. V. McComb, C.C.A.C 0 I 0 ., 
60 F.2d 218—^In re Chakos, D.C. 
Wis., 86 P.2d 776. 

N.D.—State v. Blum, 226 N.W. 694, 
68 N.D. 649, citing Corpus Juris. 
Tex.—^Huggins v. Phillips, Civ.App., 
275 S.W. 1084—Challenge Co. v. 
Sartin, Civ.App., 260 S.W. 313. 

28 C.J. p 66 note 73. 

17. Conn.—Lewis v. Hopkins, 114 A. 
91, 96 Conn. 356. 

Tex.—Huggins v. Phillips, Civ.App., 
275 S.W. 1084—Challenge Co. v. 
Sartin, Civ.App., 260 S.W. 313. 

28 C.J. p 66 note 74. 

18. U.S.—^In re Argonaut Shoe Co., 
Cal., 187 P. 784, 109 C.C.A. 632. 

28 C.J. p 66 note 76. 

19. Conn.—^Lewis v. Hopkins, 114 A. 
91, 96 Conn. 356. 

Iowa.—Carson, Pirle, Scott & Co. v. 
Long, 267 N.W. 816, 818, 219 Iowa 
444, quoting Corpus Juris. 



GARNISHMENT 


^5^5 U.O.S* 


§ 44 

es when he becomes personally accountable to de¬ 
fendant.^ Accordingly it is generally held that he 
may be held as garnishee after the purpose of the 
custody of the law has been accomplished,subject, 
of course, to the condition that the fund or property 
belongs to defendant,22 especially after an order of 
court to pay or deliver the fund or property to de¬ 
fendant,22 or where nothing remains for the cus¬ 
todian to do but make delivery or payment to the 
person entitled,2‘* although it has been held that the 
purpose of the custody of the law is not accom¬ 
plished until the fund has been paid over to the 
person primariiy entitled thereto,25 and that a state 
court w5ui not entertain garnishment proceedings to 
reach funds in the hands of an officer of a federal 
court, where the effect would be to invade the ju¬ 
risdiction of the federal court to determine when 
its custody ceases.26 The question of whether or 
not the purpose of the custody of the law has been 
fully accomplished should be determined by the 
court whose officer has custody of the property,27 
and garnishment should not be permitted without 
the consent of that court,22 being within the dis¬ 
cretion of that court, as shown infra § 55, to permit 
the garnishment. It has been held that after the 
dissolution of an attachment the official custody of 
the property ceases, and the officer in possession 
may be held as garnishee,23 even at the suit of 
plaintiff in the former attachment, 20 but the right 
to the remedy in the latter case has been ques¬ 


tioned.2i Where a decree of distribution of the 
probate court has awarded a sum of money to an 
heir who fails to claim it, his whereabouts being un¬ 
known, and the administrator, pursuant to statute, 
deposits it with the county treasurer, the treasurer 
is subject to garnishment in an action brought in 
the district court by a creditor of such heir.22 

Unauthorisied or fraudident possession. In order 
to constitute custodia legis, so as to render the offi¬ 
cer immune from garnishee process, the possession 
of the officer must be pursuant to legal authority 
and his official duties,23 although under the doc¬ 
trine that the garnishee's possession must be pursu¬ 
ant to some privity with defendant it has been held 
that funds improperly turned over by one officer to 
another whose duty it is to pay them to defendant 
cannot be reached by garnishment in the hands of 
the officer thus improperly holding them.24 Fraud, 
participated in by plaintiff, whereby property is 
brought into the custody of the law, may prevent its 
seizure by garnishment, even where otherwise it 
would be reachable.25 Plaintiff is not, however, 
deprived of his remedy by the fact that the custody 
of the property came about through the wrongful 
acts of others,26 and collusion between defendant 
and the person at whose instance the property is 
brought into legal custody destroys the usual ex- 
emption.27 Where the proceedings under which the 
property came into the custody of the law are void 


N.D.—state V, Blum, 226 N.W. 694, 
695, 68 N.D. 549, quotinsr Ooxpiu 
Juris. 

28 C.J. p 66 note 76. 

90. m.—^Kennedy v. McClellasi, 259 
IlLApp. 54. 

Iowa.—Carson, Pirie, Scott & Co. v. 
Long, 267 N.W. 816, 818, 219 Iowa 
444, quoting Corpus Juris. 

N.D.—State v. Blum, 226 N.W. 694, 
695, 58 N.]>. 549, quoting Corpus 
Juris. 

28 C.J. p 66 note 77. 

91. U.S.—^Banlcers' Mortg. Co. of To¬ 
peka, Elan., V. McComb, C.C.A.Cal., 
60 F.2d 218. 

Cal.—City of Los Angeles v. Knapp, 
70 F.2d 643, 22 Cal.App.2d 211. 

Iowa.—Carson, Pirie, Scott & Co. v. 
Long, 267 N.W. 815, 818, 219 Iowa 
444, quoting Corpus Juris. 

Mo.—State ex reL Kennedy v. Har¬ 
ris, 69 S.W.2d 307, 228 MaApp. 469. 

K.D.—State v. Blum, 226 N.W. 694, 
69>5, 68 N.D. 649, quoting Corpus 
Juris. 

28 CJ. p 67 note TS. 

22. Cal—City of Los Angeles v. 
Knapp, 70 P.2d 64'3, 22 Cal.App.2d 
211 . 

NJD.—State v. Blum, 226 N.W. 694, 


696, 58 N.D. 549, quoting CorpiLS 
Juris. 

28 C.J. p 67 note 79. 

23. Iowa.—Carson, Pirie, Scott & Co. 
V. Long, 267 N.W. 815, 219 Iowa 
444. 

N.M.—Mundil v. Hutson, 268 P. 666. 
567, 33 N.M. 388, 69 A.L.IL 622, 
quoting Corpus Juris. 

Tex.—^Huggins v. Phillips, Civ.App., 
275 S.W. 1084—Challenge Co. v. 
Sartin, Clv.App.. 260 S.W. 313. 

28 C.J. p 67 note 80. 

24. Tex.—^Huggins v. Phillips, Civ. 
App., 276 S.W. 1084—Challenge Co. 
V. Sartin, Clv.App., 260 S.W. 313. 

25. Tex.—Curtis v. Ford, 14 S.W. 
614, 78 Tex. 262, 10 L.R.A. 629. 

28 C.J. p 67 note 81. 

Proceeds of Judicial process see in¬ 
fra § 51. 

26. Cal.—Swinnerton v. Oregon Paa 
R. Co.. 56 P. 40, 123 CaL 417. 

28 C.J. p 67 note 82. 

27. IJ.S.—^Bankers' Mortg. Co. of Te- 
peka, Kan., v. McCombr C.C.A,Colo., 
60 F.2d 218. 

26. U.S.—^Bankers’ Mortg. Co. of To¬ 
peka, KAn. V. McComb, supra. 

29. Ga.—Anthanissen v. Brunswick 
& South Atlantic Steana Towing & 
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Wrecking Co., 17 S.B. 951, 92 Ga. 
409. 

Vt.—^Lovejoy v. Lee, 35 Vt. 430. 

30. Ga.—^Anthanissen v. Brunswick 
& South Atlantic, etc., Steam Tow¬ 
ing & Wrecking Co., 17 S.B. 951, 
92 Ga. 409. 

31. Tex,—Paee v. Smith, 67 Tex. 555. 

32 . Minn.—O'Day v. O'Day, 214 N. 
W. 26, 171 Minn. 280. 

33. Cal.—^Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
672, 576, 122 Cal.App. 132, citing 
Corpus Juris. 

28 C.J. p 67 note 86. 

Possession of proceeds of fraudu¬ 
lent process see Infra } 51. 

34. Mass,—Burnham v. Beal, 14 Al¬ 
len 217. 

28 C.J. p 67 note 88. 

35. Ala.—^Bx parte Hum, 9 So. 616, 
92 Ala. 102, 26 Am.S.R. 23, 13 L.R. 
A. 120. 

28 C.J. p 67 note 89. 

Fraudulent acquieitiDn of postsFessIbn 
generally see supra. $ 8XL 

36. Iowa.—Patterson Pratt, 19* 

Iowa 358. 

37. Ala.—Stern v. Butter, 26 So. 359, 
128 Ala. 696, 62 AmJE5R. 146. 
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the person in possession is not exempt as an agent 
of the law.®^ 

Obligations groTunng out of collateral transactions. 
An officer may be held as garnishee on account of 
collateral personal obligations to defendant, although 
such obligations concern property in custodia Ic- 
gis.39 

Express statutory provisions, rendering officers 
and agents whose possession constitutes custodia Ic- 
gis immune from garnishee process, remove, of 
course, any doubt on this question,^® and the same 
is true of statutes expressly sanctioning garnishment 
in such cases>^ 

Surplus, It is generally held that the surplus re¬ 
maining after the satisfaction of the primary pur¬ 
pose of the custody of the law may be reached by 
garnishment,^^ even by a writ from another court,^^ 

provided the circumstances are not such that the 
fimd can be drawn into further litigation in the 
court to which the garnishee is officially accounta- 
hUM 

b. Property Taken from Prisoners 

An officer cannot, ft la generally held, In the absence 
of statutory sanction, be made garnishee for property 
taken from the principal defendant while he Is under 


§ 44 

arrest and wfthont hla consent; but this exemption 
ceases when the purpose of the seizure has been accom- 
pHehed. 

There is some authority to the effect that, where 
an officer is in possession of property which he has 
taken from a prisoner, he is subject to garnishee 
process on account thereof, at least where the ar¬ 
rest was not collusive ^he great weight 

of authority an officer cannot, in the absence of ex¬ 
press statutory sanction, be held as garnishee for 
property taken from the principal defendant while 
he is under arrest and without his consent.^® This 
doctrine does not rest on the ground that the prop¬ 
erty is strictly in custodia legis,'*^ although the 
courts frequently proceed on that llieory.^® Funda¬ 
mentally the rule that an officer cannot be held as 
garnishee on account of property taken from a pris¬ 
oner is based on a recognition of the danger of 
abuse of criminal process under any other rule.**® 
The exemption extends beyond that usually incident 
to legal custody, in that it attaches even where the 
act of the officer in taking possession and his subse¬ 
quent custody of the property is unauthorized and 
thus not strictly in the course of the performance of 
his official duties.®® In this class of cases the fic¬ 
tion is indulged that the possession of the officer 
is the possession of the prisoner, thus eliminating 


38. Wyo.—McCord-Brady Co. r. 

Mills, 66 P. 1003, 8 Wyo. 258, 46 
L..RA. 737. 

28 C.J. p 68 note 92, 

Property wrongfully taken from pris¬ 
oners see infra subdivision b of 
this section, 

39. Neb.—Oppenheimer v. Marr, 48 
N.W. 818, 31 Neb. 811, 28 Am.S.H. 
539. 

28 CJ. p 68 note 93. 

40. Mass.—^Travelers* Ins. Co. ▼. Ma¬ 
guire, 105 N.B. 1023, 218 Mass. 360. 

28 C.J. p 68 note 96. 

Statutes exempting 'public officers 
generally see supra 8 40. 

41. Ala.—Warren v. Matthews, 11 
So. 285, 96 Ala. 183. 

28 C.J. p 68 note 97. 

Statutes sanctioning garnishment 
against public officers generally see 
supra 8 40. 

Application to particular cases see 
infra 88 45-^6. 

42. Ala.—^Langdon v. Lockett, 6 Ala. 
727. 41 Am.D; 78. 

Tex.—^Turner v. G-ibson. 161 S.W. 798, 
105 Tex. 488, 43 Ii.ILA.,N.S., 671. 

28 C.J. p 68 note 99. 

Surplus: 

In hands of: 

Master, commissioner, or regis¬ 
ter see infra 8 48. 

Sheriff or similar officer see in¬ 
fra 8 51. : 


Trustee appointed by court see 
infra 8 49. 

Of proceeds of Judicial process see 
Infra 8 51. 

On deposit in court see infra 8 46, 

43. Ala.—^Langdon v. Lockett, 6 Ala. 
727, 41 Am.D. 78. 

44. Ala.—^Langdon v. Lockett, supreu 
Lack of confirmation of sale see in¬ 
fra 8 48. 

45. N.H.—Closson v. Morrison, 47 N. 
H. 482, 93 Am.D. 459. 

R.I.—^Fitzgerald v. Nickerson, 113 A. 

290, 43 R.L 896, 16 A.L.R. 376. 

28 0.x p 76 note 37. 

46. Cal.—GSmmanuel v. Slchofsky, 
247 P. 205, 198 Cal. 713, 48 A.L.R. 
680—Golden Gate Candy Products 
Co. v. Superior Court in and for 
City and County of San Francisco, 
36 P.2d 834, 835, 1 Cal.App.2d 426, 
citing Corpus Juris. 

Conn,—^Bruchal t. Smith, 146 A. 491, 
492, 109 Conn. 816, citing Corpus 
Juxls. 

Ohio.—Jenlke v. Preston, 173 N.B. 

258, 36 Ohio App. 368. 

Wash.—Williams v. Bdelstein, 268 P. 
596, 143 Wash. 198—^Kuehu v. 

Faulkner. 241 P. 290. 136 Wash, 676, 
45 AL.Il. 571, citing Corpus Juris. 
W.Va.—State v. George, 181 S.1L 718, 
116 ^.Va. 466. 

28 ax p 76 note 38. 

47. CaL—^Emmanuel v, Slchofsky, 
. 247 P. 206, 198 CaJL 713, 48 AJIR. 

680. 


48. Cal.—^Emmanuel v. Slchofsky, 
supra. 

Conn.—^Bruchal v. Smith, 146 A 491, 
492, 109 Conn. 816, citing Corpus 
Juris. 

W.Va,—^State v. George, 181 S.E. 713, 
116 W.Va. 466. 

28 C.X p 76 note 40. 

Cal.—^Emmajiuel v. Slchofsky, 
247 P. 206, 198 Cal 713, 48 AUR. 
680—Golden Gate Candy Products 
Co. V. Superior Court In and for 
City and County of San Francisco, 
86 P.2d 834, 835, 1 Cal.App.2d 436, 
citing Corpus Juris. 

Conn.—^Brucbal v. Smith, 146 A 491, 
492, 109 Conn« 316, citing Corpus 
Juris. 

Wash.—Williams v. Edelstein, 253 P. 
596, 148 Wash. 198—^Kuehn v. 

Faulkner, 241 P. 290, 186 Wash. 
676, 46 AL.R. 671, citing Corpus 
Juris. 

W.Va.—State v. George, 181 S.B. 718, 
116 W.Va. 466. 

28 ax p %6 note 42. 

SOi Mich.—^Hubbard v. Gamer, 73 N. 
W. 390, 116 Mich. 406, 69 Am.S.R. 
580. 

28 C.X p 76 note 43. 

Unauthorized possession by officer' as 
affecting garnishment generally see 
supra subdivision a of this section. 

Wrongful possession by garnishee 
generally see supra i 80. 
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the essential element of a third person as gar- 
nishee.5^ Where the property is voluntarily intrust¬ 
ed by the prisoner to the officer, this element is 
present, however, and the officer is liable ,®2 provid¬ 
ed, of course, the property is not of such a char¬ 
acter that it should be held by the officer in the dis¬ 
charge of his official dutiesand it has been held 
that where the property taken from the prisoner was 
the fruit of the crime for which he was arrested, 
it is subject to garnishment while in the hands of 
the legal custodian thereof.®^ The rule requiring 
exemption does not apply to money taken after final 
conviction in a criminal case, since the conviction 
may well be regarded as conclusive evidence that 
the charge against the prisoner was not “trumped 
up” and that his arrest after conviction did not 
involve abuse of process.®® Thus an officer having 
custody of money taken from the person of a fugi¬ 
tive from justice on his apprehension may, follow¬ 
ing his conviction, be made a garnishee in an action 
against such convict.®® The rule requiring exemp¬ 
tion has been applied where the property was taken 
from the possession of a person accused of crime 
but not yet apprehended,®7 particularly where there 
is a reasonable probability that such property will 
be required as evidence against accused®® in con¬ 
nection either with the specific crime for which the 
arrest is sought or with some other crime.®® 

Termination of exemption. After the purpose of 
the seizure has been accomplished the officer is no 
longer exempt from garnishee process.®® 

Specific statutory sanction. While it has been 
held that a statute providing that a sheriff or con¬ 


stable may be garnished for money of defendant in 
his hands, which statute is a portion of a general 
act dealing with attachment in civil actions, should 
not be given an interpretation that makes it refera¬ 
ble to property coming into the hands of the sheriff 
as an arresting officer,®^ there is authority to the 
effect that an officer may be made a garnishee with 
respect to property, legally and properly taken by an 
officer from a prisoner under statutes authorizing 
garnishee process against officers®® or against “any 
person;”®® but where the seizure is unlawful the 
general rule prevails and the officer is exempt;®^ 
and this exemption attaches also when the criminal 
process was issued pursuant to a fraudulent scheme 
to reach defendant’s property.®® A statutory provi¬ 
sion giving the injured person a lien on the estate 
of the criminal does not of itself authorize the en¬ 
forcement of the lien by garnishee process against 
an officer who is in possession of the property of 
the criminal.®® 

§ 45. - Ckrks of Court; Deposits in 

Court 

Clerks of court and similar officers holding funds as 
agents of the law cannot. In the absence of statutory 
authority, be made garnishees with respect to such, 
funds. 

While it is settled that the mere fact that the per¬ 
son sought to be made garnishee is a clerk of court 
or similar officer does not exempt him,®*^ the doc¬ 
trine laid down supra § 44 that property or funds 
in custodia legis cannot be reached by garnishment 
has frequently been declared and applied with re¬ 
spect to funds in the custody of clerks of court or 
similar officers.®® Sometimes this exemption is 


51. Iowa..—Commercial Exch. Bank 
V. McLeod, 19 N.W. 329, 22 N.W. 
919, 66 Iowa 665, 54 Am.R. 36. 

Agent or employee of principal de¬ 
fendant as garnishee see infra $S 
56-68. 

52. CaL—Coffee v. Haynes, 57 P. 482, 
124 Cal. 561, 71 Am.S.R. 99. 

Ga.—Gaston v. Jackson Nat. Bank, 
163 S.E. 265, 45 Ga.App. 106, citing 
Corpus Juris. 

53. CaL—Coffee v. Haynes, 57 P. 482, 
124 Cal. 561,. 71 Am.S.R. 99. 

54. Cal.—Golden Gate Candy Prod¬ 
ucts Co. V. Superior Court in and 
for City and County of San Fran¬ 
cisco, 36 P.2d 834, 1 CaLApp.2d 426. 

55. Cal.—^Emmanuel v. Slchofsky, 
247 P. 206, 198 Cal. 713, 48 A.L.R. 
580. 

56. Cal.—^Emmanuel v. Slchofsky, 
supra. 

57. Conn.—Bruchal v. Smith, 146 A. 
491, 109 Conn. 316. 

58. Conn.—^Bruchal v. Smith, supra,* 


59. Conn.—^Bruchal v. Smith, supra. 

60. Mo.—^Holker v. Hennessey, 42 S. 
W. 1090, 141 Mo. 627, 64 Am.S.R. 
524, 39 Ii.R.A. 165. 

N.D.—State v. Blum, 226 N.W. 694, 
68 N.D. 549, citing Corpus Juris. 

28 aj. p 76 note 47. 

61. Wash,—^Kuehn v. Faulkner, 241 
P. 290, 136 Wash. 676, 45 A.L.R. 
571. 

62. Ala.—^Devers v. Harris, 193 So. 
110, 238 Ala, 610. 

28 C.J. p 76 note 49. 

Statutes authorizing garnishee proc¬ 
ess against officers generally see 
supra § 40. 

63. Miss.—Blaylock t. J. Rubel & 
Co., 119 So. 603. 

64. Ala.—Cunningham v. Baker, 16 
So, 68, 104 Ala. 160, 53 Am.S.R. 
27. 

28 C.J. p 77 note 51. 

Arrest without warrant held law¬ 
ful as respects whether money ob¬ 
tained from prisoner was subject to, 
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garnishment, where officer making 
arrest had reasonable ground for be¬ 
lieving that robbery had been com¬ 
mitted and that prisoner was per¬ 
son wanted for the crime.—Devers v. 
Harris, 193 So! 110, 238 Ala. 610. 

65- Ala.—Ex parte Hum, 9 So. 515. 
92 Ala. 102, 25 Am.S.R. 23. 13 L.R. 
A. 120. 

28 C.J. p 77 note 62. 

Fraudulent acquisition of possession 
generally see supra § 30. 

66- Ga.—Connolly v. Thurber Why- 
land Co., 18 S.E. 1004, 92 Ga. 651. 

Mo.—Holker v. Hennessey, 42 S.W. 
1090, 141 Mo. 527, 64 Am.S.R. 524. 
39 L.R.A. 166. 

67- Minn.—Duluth Marine Nat Bank 

V. ^Vhiteman Paper-Mills, 61 N.W. 
666, 49 Minn. 133. 

Tex.—Reid V. Walsh, Clv.App., 63 S. 

W. 940. 

68. Alaska.—^Donohoe v. Tjosevlg, 6 
Alaska 361. 
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seemingly ignored, or the broad principle of pub¬ 
lic policy on which it is usually based is virtually 
repudiated by confining the exemption to cases in 
which there is lack of privity between defendant 
and the person sought to be charged as garnishee,*^® 
and to the same effect are the cases holding that de¬ 
fendant’s interest in funds in court may be reached 
by garnishment whenever the deposit is made di¬ 
rectly by him^i or as belonging to him.72 or¬ 
der to be exempt, the officer must have received the 
deposit in the course of the performance of his offi¬ 
cial duties,and it is generally held that there may 
come a time when he ceases to hold as the agent of 
the law, although he is still in actual possession or 
control, after which he is deemed to be directly ac¬ 
countable to defendant and hence subject to be 
made garnishee.'^^ There is some authority to the 
effect that the exemption continues as long as the 
officer’s custody continues in any official capacity 

whatsoever, *^5 ^ven though defendant’s right to the 

property or fund has been determined by a judg¬ 
ment,'^® or an order has been entered for payment 
or delivery to defendant.'^^ Generally, however, it 
is considered that garnishment lies after the purpose 
of the custody of the law has been accomplished and 
defendant has become entitled to pa)nDQent or pos¬ 
session without further action of the court,or 
where an order has been entered for payment or 
delivery to defendant^® The fact that a statute 


requires the return of bonds deposited in lieu of 
sureties when security is no longer necessary does 
not preclude the court from permitting garnish¬ 
ment of the clerk as custodian of bonds deposited 
as security for bail bonds when the purpose of the 
custody of the law has been accomplished.®® 

Surplus. In accord with the doctrine that a fund 
in court is subject to garnishment when the pri¬ 
mary purpose of the custody of the law has been 
satisfied, any surplus remaining after such satis¬ 
faction may thus be reached.®^ This principle has 
been carried to the extent of holding that a rever¬ 
sionary interest in a fund in court may be reached 
by garnishment, such holding, however, being mere¬ 
ly a corollary of the doctrine that exemption of 
funds in court is confined to cases itx which there 
is lack of privity between defendant and garnishee.®2 
On the other hand, in accord with the broadest ex¬ 
tension of such exemption, it is held that such a 
surplus is exempt.®® 

Ownership of deposit. As between a person for 
whose benefit a deposit is made and the depositor, 
the reversionary interest is usually held to be in the 
depositor, and accordingly a reverting deposit made 
by a third person cannot, by garnishment, be sub¬ 
jected to the claim of the beneficiary^s creditor;®^ 
but where the deposit is deemed to have been lent 
by the depositor to the beneficiary it may, on its 


Kan.—& M. Tire Service Co. v. 

Combs, 34 P.2d 948, 140 Kan. 36. 
La.—Daley v. Cunningharu, 3 La.Ann. 
55. 

Tex.—Houlle v. Martin, Clv.App., 35 
S.W.2d 786. 

28 C.J. p 68 note 4. 

Property taken from prisoners see 
supra § 44 b. 

Moneys depositea In lien of bail 
bond are not garnishable while so 
held. 

N;D.—State v. Blum, 226 N.W. 694, 58 
N.D. 649. 

Pa.—Taniiahlll v. Gilmore, 21 Pa. 
DIsl. & Co. 41?, 44 Lanc.L.Rev. 272, 
Pnnds held on interpleader cannot 
be grarnished by creditor of claimant 
prior to judgment finding su^ch claim¬ 
ant entitled to them.—Remelin v. 
Butterworth, 162 N.B. 193, 20 Ohio 
.\pp. 356. 

69. La.—Mille V. Hebert, 19 La,Ann. 
58—Baler v. McAllister, 14 La,Ann. 
821. 

28 C.J. p 69 note 6. 

70. N.Y.—Dunlap v. Patterson Fire 
Ins. Co., 74 N.Y. 146, 30 Am.3El. 283, 
affirming 12 Hun 627. 

71. N.J.—Trotter v. Lehigh Zinc Co., 
3 A. 95, 41 N.J.Bq. 229. . 

*72. N.J.—^Trotter v. Lehigh Zinc Co., 
supr^ 


73. Cal.—Kimball v. Rlchardson- 
Kimball Co., 43 P. 1111, HI Cal. 
386. 

28 C.J. p 69 note 13. 

Money paid voluntarily into court 
without order or In mistaken expec¬ 
tation that motion for interpleader 
would be granted Is not in ‘"custody 
of law,” as regards immunity from 
garnishment.—^Van Orden v. Golden 
West Credit & Adjustment Co.. 9 P.2d 
572, 122 Cal.App. 132. 

74- Cal.—City of Los Angeles v. 
Knapp, 70 P.2d 643, 22 Cal.App.2d 
211 . 

Neb.—Orchard & Wilhelm Co. v. 

North, 280 N.W. 272, 135 Neb. 39. 
28 C.J. p 69 note 14. 

75- Tex.—Curtis v. Ford, 14 S.W. 
614, 78 Tex. 262, 10 L.R.A. 629. 

28 C.J. p 69 note 15. 

76. Ga.—Chance v. Simpkins, 95 S. 

E. 739, 20 Ga.App. 148. 

Tex.—Curtis v. Ford, 14 S.W. 614, 
78 Tex. 262, 10 L.R.A. 629. 

77- Md.—^Dale v. Brumbly, 56 A. 807, 
98 Md. 468, 64 L.H.A. 112. 

Mass.—^Tuck v. Manning, 22 N.B. 

1001, 150 Mass. 211. 5 L.R.A. 666 . 
28 C.J. p 69 note 17. 

78. Neb.—Orchard & Wilhelm Co. v. 

North, 280 N.W. 272. 186 Neb. 39. 

28 C.J. p 69 note 18. 

249 


Surplus of proceeds of judicial proc¬ 
ess see infra § 61 b. 

Moneys held in lien of ball bond 
Where ball is fully exonerated, 
district court clerk's legal custody 
of moneys held in lieu of bail bond 
ceases, and moneys are garnishfable 
as owner’s property.—State v. Blum, 
226 N.W. 694, 58 N.D. 649. 

79. Neb.—Orchard "Wilhelm Co. v. 

North, 280 N.W. 272, 136 Neb. 39. 

28 C.J. p 69 note 19. 

80. U.S.—^Bankers’ Mortg. Go. of To¬ 
peka, Kan., V. McComb, C.C.A.C 0 I 0 ., 
60 F.2d 218. 

81: Mass.—Watson v. Todd, 6 Mass. 
271. 

28 C.J. p 69 note 21. 

82. N.Y.—^Dunlap v. Patterson Fire 
Ins. Co., 74 N.Y. 146, 30 Am,R. 283, 
affirming 12 Hun 627. 

28 C.J. p 69 note 22. 

83. R.I.—^Allen v. Gerard, 44 A. 692, 
21 R.I. 467, 49 UR.A. 361, 79 Am. 
S.R. 816. 

Tex.—Loftus V. Williams, 69 S.W. 

291, 24 Tex.Civ.App. 393, 394. 

28 C.J. p 69 note 25. 

84. Iowa.—Wright v. Dougherty, 116 
N.W. 968, 138 Iowa 196. 

28 C.J. p 69 not^ 27. 
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reversion after .tiie satisfaction of the purpose for 
which it was made, be reached by garnishment by 
the beneficiary’s creditors.^® 

Express statutory sanction of garnishment of 
funds in court obviates general objections based on 
the capacity in which the funds are held,^® and the 
same is true of express authorization of garnish¬ 
ment of funds in the hands of the clerk of court, 
and it is held that such funds may thus be reached 
under a sanction of garnishment of court officers 
generally,8S or of property of the debtor in the 
possession of third persons, by whatever title it be 
held, either as deposit or placed in their custody.®^ 

§ 46. -Justices of the Peace 

Except as otherwise provided by statute, a Justice of 
the peace cannot ordinariiy be held as garnishee on ac¬ 
count of funds officially in his possession. 

Except where the general terms of the statutes 
have been extended so as to cover such a case,^® it 
is generally held that a justice of the peace cannot 
be held as garnishee on account of funds officially 
in his possession,® 1 such as money received by him 
in satisfaction of a judgment rendered by him;®® 
but there is authority to the contrary of the last 
proposition.®® Funds in the hands of a justice of 
the peace without authority of law are not entitled 
to the exemption incident to o-fficial custody.®^ 

§ 47. - Attorneys at Law 

An attorney at law does not hold his client's funds 
as an agent of the law within the rule exempting such 
agents from liability as garnishees. 

While in a certain sense, as shown in Attorney 


and Client § 4 a, an attorney at law is an officer of 
the court in which he practices, and, as further 
shown in Attorney and Client § 159, may, by virtue 
of the peculiar power and control which a court has 
over its attorneys, be compelled by summary pro¬ 
ceedings to pay or deliver over to his client money 
or property of the latter held by him, he does not 
hold his client’s funds or property as an agent of 
the law within the rule exempting property in cus- 
todia legis from garnishment ;®5 and this rule is 
particularly applicable where specific statutory pro¬ 
visions authorize garnishee process against attor¬ 
neys at law.®® Nevertheless, an attorney having in 
his charge for collection a promissory note due by 
a third person to defendant®"^ or a judgment which 
he has recovered in favor of defendant against a 
third person®® is not subject to garnishment. 

§ 48. - Commissioners, Masters, and 

Registers 

Generally, ki the absence of statute, possession or 
control of money or property by a court commissioner, 
master, or register constitutes custodia legis rendering 
hTm exempt from being made a garnishee, at least until 
an order of court cflrects payment or delivery to the de¬ 
fendant. 

The exemption from garnishment incident to the 
fact that the fund or property sought to be reached 
is in custodia legis, which is treated generally supra 
§ 44, attaches to possession or control by a court 
commissioner,®® master,^ or register,® even where 
such officer’s custody is under a consent order or 
decree.® A common application of this rule may be 
found in cases in which such an officer is sought 
to be charged as garnishee on account of the pro¬ 
ceeds of judicial sales,® and it has been held in this 


85. N.T.—Salter v. Weiner, 6 Abb. 
Pr. 191. 

28 C.J. p 70 note 28. 

86 . Ark.—^Dove v. Bonn, 158 S.W.2d 
259, 203 Ark. 719. 

28 C.J. p 70 note 29. 

87. Obio.—Orlopp v. Schueller, 73 N. 
B. 1012, 72 Ohio St. 41, 106 AnouS. 
R. 583, 2 Ann.Ca8. 919, reversing 
26 Ohio Clr.Ct. 127. 

88 . Ala.—Warren v. Matthews, 11 
So. 285, 96 Ala. 188. 

28 C.J. p 70 note 31. 

89. La.—W hitney Central Trust & 
SavinfiTs Bank v. Norton, 102 So. 
34)6. 157 La. 199. 

sa Iowa.—^Patterson v. Pratt, 19 
Iowa 858. 

28 C.J. p 70 note 82. 

91. Pa.—^Piper v. Piper, 7 Pa.Dist 
135, 20 Pa.Co. 372. 

98. Ind.—^Hooks v. York, 4 Ind. 636. 
Pa.—^Rockey v. Carson, 4 Pa.Co. 648. 
28 C.J. p 70 note 36. 


98. Ala,—Clark v. Bosrgrs, 6 Ala. 809, 
41 Ain.D. 85. 

28 C.J. p 70 note 35. 

94 u Wash.— Kellogrgr v. Witte. 182 P. 

570. 107 Wash. 691. 

28 CJ. p 70 note 36. 

95. Del.—^Tressler v. Lunt, 158 A. 
709, 5 W.W.Harr. 78. 

28 C.J. p 70 note 39. 

Garnishment of attorney as agrent of 
client see infra S 68. 

96. Ala.—Warren v. Matthews. 11 So. 
285, 96 Ala. 183. 

97. Miss.—^Mayes v. Phillips, 60 
Miss. 547. 

98. Miss.—^Mayes v. Phillips, supra. 
N.T.—^In re Plandrow, 84 N.Y. 1, af¬ 
firming 20 Hun 36. 

Verdicts, judgments, and decrees as 
subject to garnishment see infra 
$ 117. 

99. Mass.—^Travelers' Ins. Co. v. Ma¬ 
guire, 105 N.B. 1028. 218 Mass. 860. 

Miss,—^Fearing v. Shafner, 62 Miss. 
791. 


Analogous exemptions: 

Assigmees in insolvency see the C. 
J.S. title Insolvency §§ 8. 11, 
also 28 C.J. p 73 note 97-p 74 
note 10. 

Clerks of court see supra § 45. 
Receivers see the C.J.S. title Re¬ 
ceivers § 135, also 28 C.J. p 71 
note 67-p 73 note 82. 

Trustees: 

Appointed by the court see infra 
5 49. 

In bankruptcy see infra S 50. 

1 . U.S.—Glass v. Woodman, Mo.. 223 
F. 621, 139 aaA. 167. 

28 C.J. p 71 note 44. 

Contra Erie Mantel & Tile Co. v. 

Carr, 6 Pa.Dist & Co. 637. 

8 . Mich.—Sievers v. Woodbum Sar- 
ven Wheel Co., 5 N.W. 311, 43 Mich. 
275. 

28 C.J. p 71 note 45. 

3. S.C.—^McKensie v. Noble, 47 S.C. 
li. 147. 

4. Mass.—^Travelers' Ins. Co. v. Ma- 
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connection that until confirmation of the sale the 
fund in the hands of the officer must be deemed still 
to belong to the purchaser and not to defendant,5 
although there is authority to the contrary.® The 
rule of exemption has been applied even after the 
termination of the suit in connection with which the 
fund came into possession of the officer, where 
there has been no order to pay it over to defend¬ 
ant but the exemption ceases on an order of court 
directing pa 3 ntnent or delivery to defendant,® unless 
an appeal from such order or decree is pending.® 

Surplus in the hands of such an officer, after the 
satisfaction of the primary purpose of his custody, 
may be reached by garnishment at the suit of credi¬ 
tors of the owner of such surplus.^® 

Statutes, Commissioners in chancery and the 
like are sometimes held not liable to garnishee proc¬ 
ess by virtue of more or less specific statutory ex- 
emptions.il Conversely, the exemption which oth¬ 
erwise would be incident to the official character of 
such ofl&cers may thus be taken away.i^ 

§ 49. -Trustees Appointed by or under 

Control of Court 

Trusitees appointed by or utider the control of a 
court are ordinarily exempt from garnishee process until 
entry of an order or decree for distribution. 

Trustees appointed by a court of equity for the 
protection or distribution of property or funds un¬ 
der the control of the court are exempt from gar¬ 
nishee process,!® and the same rule applies to a 
conventional trust where the fund is to be distrib¬ 
uted in equity.14 It has been held, however, that 
the objection that the garnishee is a trustee subject 

guire. 166 N.B. 1023, 218 Mass, 

360. 

28 C.J. p 71 note 47. 

S. Miss.—^Fearing v. 

Miss. 791. 

0 , —^Langdon v. Lockett, 6 Ala. 

727, 41 Am.D. 78. 

28 C.J. p 71 note 49. 

7. Mich.—Voorhees v. Sessions, 34 
Mich. 99. 

& W.Va.—^Boylan v. Hines, 69 S.B. 

603, 62 W.Va. 486. 126 Am.S.R. 983, 

13 L.R.A..N.S., 757. 

28 C.J. p 71 note 61. 

9 . S.C.—McKenzie v. Noble, 47 S.C. 

L. 147. 

10, Ala.—^Langdon v. Lockett, 6 Ala. 

727, 41 AiruD. 78. 

IL Mich.—^Voorheos v. Sessions, 84 
Mich. 99. 

28 C.J. p 71 note 64. 

la. Ark.—Green v. JElobertson, 96 S. 

W. 188, 80 Ark. 1 . 

28 C.J. P 71 note 66 . 

18. U.S.—Baomgarden v. Recon- 


§ 50 

to the control of a court is not jurisdictional, and 
goes to the propriety of judgment of condemnation 
in the garnishment proceedings prior to final ac¬ 
count by the trustee, rather than to the propriety of 
making the trustee gamishee.l® Funds of an es¬ 
tate in the hands of a testamentary trustee are not 
in custodia legis, and such trustees are subject to 
gamishment.1® 

Termination of exemption. The trustee’s ex¬ 
emption ends on the entry of an order or decree 
for distribution so that nothing more remains for 
him to do but to make delivery or payment to the 
persons entitled thereto.i^ 

Surplus remaining in the hands of the trustee 
after the performance of his trust is subject to gar¬ 
nishment.!® 

Special statutes. The extent to which the ex¬ 
emption accorded on general principles to a trustee 
as an agent of the law has been affected by legis¬ 
lative enactment involves, of course, an examination 
of the statutes for specific provisions in this re¬ 
gard, or it may depend on the applicability of stat¬ 
utes relating to particular kinds of property or 
funds.!® 

§ 50, -Trustees in Bankruptcy 

As to property In their hands for administration, 
trustees In bankruptcy cannot be made garnishees. 

The assets of a bankrupt in the hands of the trus¬ 
tee ki bankruptcy are in custodia legis, and the 
trustee cannot be summoned as garnishee at the 
instance of a creditor of the bankrupt.®® As to 
property not in the possession of the trustee for 

17. Md.—^Mattingly v. Grimes, 48 
Md. 102. 

28 C.J. p 73 note 87. 

L 8 . D.C.—^Van Rlswick v. Lamon, 9 
D.C. 172. 

19. Pa.—^Fenton v. Fisher, 106 Pa 
418.. 

28 C.J. P 73 note 90. 

29. Ala—Brown Shoe Co, v. Schae¬ 
fer, 6 Sr..2d 406, 408, 242 Ala 310, 
citing Corpus Juxla 
Ohio.—^McMorran v. Clark, 188 N.B. 

668 , 46 Ohio App. 338. 

Pa—Gordon y, Kuemmerle, 19 Pa. 

Dist. & Co. 191. 

2$ C.J. p 73 note 91. 

Analogous exemptions: 

Assignees in Insolvency see the C. 
J.S. title Insolvency §§ 3, 11, also 
28 C.J. p 73 note 97-p 74 note 10. 
Commissioners and masters in 
chancery see supra 9 48. 
Receivers see the C.J.S. title Re¬ 
ceivers § 135, also 28 C.J. p 71 
note 57-p 73 note 82. 

Trustees appointed by court see su¬ 
pra 9 49. 


Shafner, 62 


struction Finance Corporation, C.C. 
AIU., 131 F.2d 741. 

Iowa—^Malone v. Moore, 227 N.W. 

169, 208 Iowa 1300. 

28 C.J. p 73 note 84. 

Defendant’s interest as beneficiary of 
trust see infra § 76. 

Ownership of property see infra 9 83. 

14. Md.—Cockey v. Leister, 12 Md. 
124, 71 Am.D. 688 . 

Mo.—State v. Netherton, 26 Mo.App. 
414. 

28 C.J. p 73 note 86 . 

16. Md.—Groome v. Lewis, 23 Md. 

137, 87 Am.D, 563. 

28 C.J. p 78 note 86 . 

Objections and waiver see infra 9 56. 

16. Tex.—^Beggs v. Brooker, Civ. 
App., 79 S.W.2d 642, affirmed Beggs 
v. Fite, 106 S.W..2d 1039, 130 Tex. 
46. 

Executors and administrators see in¬ 
fra 9 52. 

Property of decedent’s estate gener¬ 
ally see infra 9 84. 

9«;i 
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administration, however, and as to which the trus¬ 
tee has only a duty to deliver to the bankrupt, 
garnishment will lie in so far as there is any pro¬ 
hibition in the Bankruptcy Act, subject to the ju¬ 
risdiction of the bankruptcy court to make such or¬ 
ders in that connection as may be necessary to pre¬ 
serve the power conferred on that court with re¬ 
spect to exempt property .21 A statute providing 
that personal property in the custody of a trustee 
in bankruptcy, exempt to the bankrupt, cannot be 
garnished, applies only to a garnishment plaintiff 
as to whose debt the exemption is applicable.^^ 

§ 51. - Sheriff and Similar Officers 

a. In general 

b. Proceeds of judicial process 
a. In General 

Although there Is authority to the contrary, a sheriff 
or similar officer la generally held exempt from being 
made a garnishee with respect to property held by him by 
virtue of his office. 

While there is some authority to the contrary,28 
generally it is held that a sheriff or similar officer 
cannot be charged on garnishee process with re¬ 
spect to funds or property held by him by virtue 
of his office.2^ This exemption continues as long 
as the officer is primarily accountable to the court,25 
even, though his duty requires him to make pay¬ 
ment or delivery to defendant and not into court.26 
It ceases when his accountability becomes person- 
al.27 Accordingly he is accountable for the surplus 
after the primary purpose of his custody has been 
accomplished .22 

Special statutes. The rule of construction ac¬ 
cording to which a sheriff or similar officer is ex¬ 
cluded from the operation of the general terms of 
the statutes defining the persons who may be made 


garnishees cannot, of course, prevail over express, 
provision to the contrary .22 

b. Proceeds of Judicial Process 

According to the weight of authority, sheriffs and' 
similar officers are exempt from garnishment with re¬ 
spect to funds received by them under valid Judiciar 
process and held for the defendant, although any surplus 
remaining after satisfaction of the claim on which the 
Judicial process was issued may be thus reached. 

In a number of jurisdictions the courts have de¬ 
clined to apply the general exemption of officers 
and agents of the law from garnishee process to> 
cases where a sheriff or similar officer holds, in 
favor of the principal defendant, funds received by 
him under legal process,^® the reasoning being that 
in such a case the process under which the fund was 
realized has no further vitality and that the offi¬ 
cer’s liability has become personal to defendant.2i 
By the weight of authority, however, the proceeds 
of judicial process cannot, in the absence of ex¬ 
press statutory sanction, be thus diverted from the 
course primarily contemplated by the process on 
which they were realized.22 The courts have not 
always assigned the same reasons or stated the 
same grounds for their decisions in this regard, 
however; sometimes the rule that such funds are 
not defendant’s specific property until they are paid 
over to him is given prominence,23 sometimes the 
rule requiring privity between defendant and gar¬ 
nishee is applied,2^ sometimes the peculiar phrase¬ 
ology of the statute is given controlling effect,25 
and generally the funds are regarded as still in the 
officer’s official custody, so that the case comes with¬ 
in the rule concerning property in custodia legis.25 

Surplus remaining after the satisfaction of the 
claim on which judicial process was issued may be 
reached by garnishee process against the officer 
holding it, at the instance of a creditor of the exe¬ 
cution debtor.27 Where the sale yields no surplus, 


Garnishment In state court of prop¬ 
erty In hands of bankruptcy trus¬ 
tee see Bankruptcy S 39. 

21. Ala.—^Brown Shoe Co. v. Schae¬ 
fer, 6 So.2d 405, 242 ATa. 310. 

22. Ala.—Brown Shoe Co. v. Schae¬ 
fer, supra. 

23. Neb.—^Pitkin v. Burnham, 87 N. 
W. 160, 62 Neb. 386. 89 Am.S.R. 
763, 66 LILA. 280. 

28 C.J. p 74 note 11. 

24. Minn.—^Meyers v. Wlllsey, 206 
N.W. 373, 374, 164 Minn. 460, ciUngr 
Cozpiui Juris. 

Ohio.—Jenike v. Preston, 173 N.B. 
268, 36 Ohio App. 368. 

28 C.J. p 74 note 12. 

Proceeds of Judicial process see in¬ 
fra § 51 h. 

Property taken from prisoners see 
supra S 44 1|;>. 


25. Ill.—Lilghtner v. Steinagrel, 33 Ill. 
610, 86 Am,D. 292. 

26. Ill.—^Llghtner v. Stelnagrel, su¬ 
pra, 

28 C.J, p 74 note 14. 

27. Ill.—^Ligrhtner v. Stelnagel, su¬ 
pra. 

28 C.J. p 74 note 15. 

2& N.J.—Hill V. Beach. 12 N.J.Eq. 

31. 

28 C.J. p 74 note 16. 

29. Wash.—^Pierce v. Commercial 
Inv. Co., 70 P. 496, SO Wash. 272. 

28 C.J. p 74 note 20. 

30. Miss.—^Laurel Mills v. Ward, 102 
So. 263, 137 Miss. 221. 

28 C.J. p 74 note 23. 

31. Miss.—^Burleson v. Milan, 66 
Miss. 899. 

9^9 


Vt.—^Wilbur V. Flannery, 15 A. 203, 

60 Vt. 581. 

28 C.J. p 76 note 24. 

32. Fla.—Young v. Stoutamire, 179 
So. 797, 131 Fla. 635. 

38 C.J. p 76 note 25. 

33. Ill.—Lightner v. Steinagel, 83 . 
Ill. 610, 85 Am.D. 292. 

28 C.J. p 76 note 27. 

34. Mass.—Wilder v. Bailey, 3 Mass. 
289. 

Privity between defendant and gar¬ 
nishee generally see supra § 30. 

35. N.C.—Gaither v. Ballew, 49 N.C. 
488, 69 Am.D. 763. 

28 C.J. p 75 note 29. 

36. Fla.—Young v. Stoutamire, 179' 
So. 797, 131 Fla. 635 

28 C.J. p 76 note 80. 

37. Tex.—Turner v. Gibson, 151 S.. 
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the officer cannot, of course, be charged as gar¬ 
nishee therefor,28 and the same is true in any case 
where the surplus does not belong to the execution 
debtor.^® 

As to proceeds cf void process th^ exemption of 
the officer as an agent of the law does not attach.^O 

Statutes expressly exempting an officer from ac¬ 
countability in garnishment for funds or other prop¬ 
erty received by him under legal process^^ or ren¬ 
dering the general rule of exemption inoperative^^ 
have been construed and applied in some cases. 

§ 52. - Executors and Administrators 

While the rule cannot preva4l against statutes nega¬ 
tiving the doctrine of legal custody In such cases, in 
the absence of such statutes property in the hands of 
an executor or administrator prior to the settlement of 
the estate is usually deemed to be In custodia legis so as 
to preclude garnishee process against such executor or 
administrator. 

While there is some authority to the contrary,^^ 
the rule of custodia legis, which is treated generally 
supra § 44, is usually applied so as to preclude, in 
the absence of express statutory, sanction, garnishee 
process against an executor or^dministrator prior 
to the settlement of the estat^H and executors and 
administrators have been held exempt from gar¬ 


nishee process also because of the inadequacy of the 
proceedings on that writ in such a case.^5 in ac¬ 
cordance with the general rule, some cases hold 
that regardless of when the writ was served an ex¬ 
ecutor or administrator is liable to garnishee proc¬ 
ess where, at the date as of which the liability of 
a garnishee is determined, there has been a settle¬ 
ment of the estate, but not otherwise.^® The gen¬ 
eral rule of exemption has been applied both to 
cases where it was sought to charge the executor 
or administrator on account of a general claim by 
the principal defendant against the estate^*^ and 
to cases where a distributive share or legacy is 
sought to be reached.^ 

Ancillary administrator of foreign estate. As¬ 
suming that an executor or administrator may be 
summoned in garnishment, it seems that the writ 
may, in the discretion of the court, be allowed or 
disallowed against an ancillary administrator of the 
estate of a deceased nonresident.^^ 

After settlement of estate. According to the 
general rule stated supra § 44, that property in cus¬ 
todia legis may be reached by garnishment after 
the purpose of the law’s custody has been accom¬ 
plished, an executor or administrator may be held 
as garnishee as to property or funds which he has 


W. 79S, 106 Tex. 488, 48 I4.R.A.,N. 
S., 671. 

28 C.J. p 76 note 81. 

38. N.H.—Sleeper v, Weymouth, 26 


40. Ala.—Stem v. Butler, 26 So. 869, 
123 Ala. 606, 82 Am.S.R; 146. 

28 O.J. p 76 note 841* 

Fraudulent possession of officers iTjen- 
erally see eupra S 44. 

4X. Mo.—^Holker v. Hennessey, 42 S. 
W. 1090, 141 Mo. 627, 64 Am.S.R, 
624, 39 L..H.A. 165. 

28 C.J. p 76 note 35. 

42. Iowa.—Hoffman v. Wetherell, 42 
Iowa 89. 

28 C.J. p 76 note 36. 

43. Ind.—Stratton v. Ham, 8 Ind. 
84, 65 Am.D. 754. 

Md.—Hardesty v. Campbell, 29 Md. 
553. 

28 C.J. p 77 note 64. 

44 . U.S.—In re Durel, C.C.ACal., 10 
F.2d 448, certiorari denied Barusch 
V, Brainard, 47 S.Ct. 94, 273 U.S. 
699, 71 L..Bd. 846. 

Alaska.—Loussac v. Jacobson, 7 Alas¬ 
ka 598. 

Ill.—Brownlee v. BosrSTS, 258 Ill.App. 

179, 182, citingr, Ck>rpxij6 Tturls, 

Iowa.—Malone v. Moore, 227 N.W. 
169, 208 Iowa 1300. 


Kan.—Paulin v. Parker, 88 P.2d 1099, 
149 Kan, 673—Munz v. Hill, 249 P. 
690, 121 Kan. 640—^McCarthy Hard¬ 
ware Co. V. Foust, 226 P. 867, 118 


OkL—^Russell v. Prospect Liodgre No. 
106, Knigrhts of Pythias, 46 P.2d| 
478, 172 Okl. 622. I 

S.D.—H. C. Behrens Lumber Co. v. 
Evangrelical Lutheran Good Sa¬ 
maritan' Soc., 278 N.W. 10, 66 S.D. 
9—Woodbine Sav. Bank v. Yager,, 
246 N.W. 917, 61 S.L. 1, affirming 
237 N.W. 761, 762, 58 S.D. 542, cit¬ 
ing Corpus Juris. 

Tex.—^Huggins v. Phillips, CivA^pp., 
275 S.W. 1084, 1086, citing Corpus 
Juris—Downs v. Cason, Civ.App., 
250 S.W. 471. 

W.Va.—State v. Whyte, 136 S.EL 860, 
103 W.Va. 200. 

Wls.—Olson V. Gilbertson, 300 N.W. 

918, 239 Wis. 241. 

28 C.J. p 77 note 66. 

Garnishment of property of dece¬ 
dent's estate generally see infra § 
84. 

45. Tex.—^Huggins v. Phillips, Civ. 
App., 276 S.W. 1084, 1086, citing 
Corpus Juris. 

28 C.J. p 77 note 67. 

48. N.H.—^Palmer v. Noyes, 45 N.H. 
174. 

28 C.J. p 77 note 59. 
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Time of ascertainment of garnishee's 
liability see infra § 175. 

47. Nev.—^In re Howard's Estate, 227 
P. 1016, 48 Nev. 100, rehearing de¬ 
nied 232 P. 783, 48 Nev. 100. 

Okl.—^Russell V. Prospect Lod^ No. 
106, Knights of Pythias, 46 P.2d 
478, 172 OkL 622. 

Tex.—^Huggins v. Phillips, Civ.App.. 
276 S.W. 1084. 1086, citing Corpus 
Juris. 

28 C.J. p 77 note 60. 

48. U.S.—^In re Durel, C.C.A.Cal., 10 
P.2d 448, certiorari denied Barusch 
V. Brainard, 47 S.Ct. 94, 273 U.S. 

. 699, 71 L.Ed. 846. 

Kan.—Paulin v. Parker, 88 P.2d 1099, 
149 Kan. 673—McCarthy Hardware 
Co. V. Foust, 236 P. 867, 118 Kan. 

V. McCoy, App., 118 S.W. 

^2d 1043. 

S.D.—C. Behrens Lumber Co. v. 
Evangelical Lutheran Good Samar¬ 
itan Soc., 278 N.W. 10, 66 S.D. 9. 
Wis.—Olson V. Gilbertson, 300 N.W. 

918, 239 Wls. 241. 

28 C.J. p 78 note 61. 

Legacy or share as property or debt 
subject to garnishment see infra § 
112 . 

Trustee appointed by court see supra 
S 49. 

49. N.T,—Sorzano v. Coudert, 69 N. 
T.S. 1064, 28 Mlsc. 677. 

28 C.J. p 78 note 64. 
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been ordered to turn over or pay to the principal 
defendant and the fact that the orders relating 
to distribution provide that the share of one heir 
should not be delivered until his interest has been 
cleared of the levy of a judgment creditor does not 
defeat the creditor’s right to garnish the executor 
or administrator.51 

Particular statutes. The rule that property of 
a decedent’s estate cannot be reached by garnish¬ 
ment in the hands of his executor or administrator 
cannot prevail against statutes negativing the doc¬ 
trine of legal custody in such cases but to reach 
the interests of the heir or legatee the provisions of 
the statute must be followed.®^ a mere general 
sanction of garnishee process against an executor 
or administrator does not dispense with the necessi- 
.ty that the property or claim sought to be reached 
be such as might be reached in the hands of an- | 
other than an executor or administrator and un¬ 
der such statutes the garnishee is usually protected 
by postponement of judgment against him until the 
estate has been settled,®® or he is exonerated from. 
answering until the estate has been administrated 
on to such extent as will enable him to answer safe¬ 
ly,®® or the garnishing creditor must await ad¬ 
judication as to the solvency of the estate and the 
amotmt of dividends due the principal defendant,®^ 
or execution on the judgment will be stayed so as 
to give the garnishee an opportunity to raise the 
funds to meet the judgment.®® Under statutes ex¬ 
pressly so providing, an executor or administrator 
may not be summoned as garnishee prior to settle¬ 
ment of the estate,®® but such a statute does not 


avail an executor where an order of partial dis¬ 
tribution has been made and distribution in fact 
had®® A statute authorizing creditors of an ab¬ 
sconding or nonresident heir to intervene in pro¬ 
bate proceedings to compel application of such 
heir’s distributive share of the estate to payment 
of his debt does not subject property in the hands of 
administrators to garnishment before an order of 
distribution is made by the probate court.®i 

Limitations on actions against an executor or ad¬ 
ministrator within a certain time after appointment 
or qualification have been held to preclude garnish¬ 
ment during such period,®*® but this rule has been 
held inapplicable where garnishee process is ex¬ 
pressly authorized against executors and adminis¬ 
trators.®® It has also been held that a statute pro¬ 
hibiting actions against insolvent estates of de¬ 
cedents will not prevent garnishee process against 
an executor or administrator where such process is 
expressly sanctioned by statute.®^ 

Refunding bond. Where an executor or admin¬ 
istrator is charged for a legacy or share, plaintiff 
may be required to give a bond to the executor or 
administrator conditioned to refund in the event that 
the property or funds subjected in the garnishment 
proceedings shall be needed to satisfy subsequent 
recoveries against the estate.®® 

Time of service. Where executors and adminis¬ 
trators are subject to garnishee process, service may 
be effectually made immediately on the qualification 
of the executor or administrator.®® In the case of 
an administrator the service cannot be made prior 


so. Mich.—Walden v. Crego's Estate, 
285 N.W. 467, 288 Mich. 564. 

Te3C.—£[uggins v. Phillips, Civ.App., 
275 S.W. 1084, 1086, citing Ctorptui 
Jnzls—^Downs v. Cason, Civ.App., 
250 S.W. 471. 

28 C.J. p 78 note 66. 

Liegacy or distributive share after or¬ 
der of distribution see InfTa 9 11^. 

51. Mich.—Walden v. Crego's Estate, 
285 N.W. 457, 288 Mich. 664. 

52. Colo.—^Isbell-Kent-Oakes Dry 

Goods Co. V. Larimer County Bank 
& Trust Co., 226 P. 298, 75 Colo. 
451. 

ni.—Brownlee v. Boggs, 258 IlLApp. 
179. 

Mass.—^Mosher v. Mosher, 199 N.E. 

801, 298 Mass. 105. 

28 C.J. p 78 note 67. 

Property In hands of others hut 
dalmed by representatives 
Statute permitting garnishment of 
money and property in hands of an 
executor or administrator was held 
also to permit garnishment of funds 
and property in hands of third per¬ 
sons but claimed by representatives 
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proceeding and defendants in the ac¬ 
tion.—Fulton v. Okes, 262 N.W. 570, 
196 Minn. 247. 

53. Cal.—In re Bennett’s Estate, 90 
P.2d 84, 13 Cal.2d 364, 126 A.L.R. 
771. 

64. Conn.—Smith v. Gilbert, 41 A. 

284, 71 Conn. 149,-71 Am.S.R. 163. 

28 C.J. p 79 note 68. 

55. Ill.—^Brownlee v. Boggs, 268 Ill. 
App. 179. 

28 C.J. p 79 note 69. 

56. Ga.—Sapp V. McArdle, 41 Ga. 
628. 

57. Pa.—^Merchants’ & Manufactur¬ 
ers’ National Bank of Pittsburgh v. 
Eem, 8 PaDist. 76, affirmed 44 A. 
884, 198 Pa 67. 

56. Mass.—Cady v. Comey, 10 Mete. 
459. 

28 C.J. p 79 note 72. 

59. Mo.—Cook V. McCoy, App., 118 
S.W.2d 1048. 


ea M^.—^Bolivar First Nat. Bank v. 
Burns, App., 199 S.W. 282. 

28 C.J. p 79 note 78 [a3, [b]. 

61. Wis.—Olson V. Gilbertson, 300 
N.W. 918, 289 Wis. 241. 

62. Ala—^Presnall v. Mabry, 8 Port 
105. 

Ga—Selman v. Milliken, 28 Ga 866. 

63. Ala—^Moore y. Stain ton, 22 Ala 
881. 

Ga—Sapp V. McArdle, 41 Ga 628. 

64. Miss.—^Holman v. Fisher, 49 
Misa 472. 

N.H.—Chapman v. Gale, 82 N.H. 14L 

28 C.J. p 79 note 76. 

65. Del.—^Fitchett v. Dolbee, 3 Del. 
267. 

28 C.J. p 79 note 78. 
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Executors and Administrators 9 
490. 

66. Mass.—^Hoar v. Marshall, 2 Gray 
261, 

28 C.J. p 79 note 80. 

Time for service of process generally 
see infra 9 b56. 
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to qualification.®*^ This has also been held true of 
an executor;®® but there is authority to the con¬ 
trary.®® It has been held that the ruk exempting 
executors and administrators from garnishee proc¬ 
ess cannot be evaded by service, prior to the ap¬ 
pointment of an administrator, directly on a person 
obligated to the decedent.*^® 

A discharge by the probate court procured after 
service of garnishee process and without notice to 
plaintiff is not available to the garnishee as a de¬ 
fense to further proceedings against him as gar- 
nisheeJi 

§ 53. - Guardians 

In the absence of statutory sanction, a guardian, 
prior to the settlement of his account, is usually held 
exempt from being made a garnishee with respect to 
property of his ward In his possession. 

There is some authority to the effect that a 
guardian may be charged as garnishee, *^2 but usu¬ 
ally a guardian is deemed to hold his ward’s prop¬ 
erty as an agent of the law so as to be exempt, in 
the absence of express statutory provision to the 
contrary, from garnishee process by reason thereof, 
prior to the settlement of his account.*^® This prin¬ 
ciple has been held to apply where, on a claim 
against the ward, it is sought to bring in as gar¬ 
nishee a person who has become indebted to the 
estate in the course of its administration,*^^ but 
there is authority to the contrary.^® Where a sale 
by the guardian is invalid, it has been held that the 
guardian may be held as garnishee on account of 
payments made by the purchaser, the latter being 
the principal defendant.*^® 

The ward^s death does not render the guardian li¬ 
able as garnishee,*^*^ 


After final accounting by the guardian he may 
be held as garnishee on account of any balance that 
may be due from him to his ward.*^® 

Special statutes, such as statutes conferring the 
right to garnishee funds of the debtor in the hands 
of “any person,” or statutes making public oflSicers 
liable to the process of garnishment, change the 
general rule and authorize garnishee process against 
guardians.^® 

§ 54. - In Equity 

Generally property In custodia legis cannot be reached 
by equitable garnishment. 

In equity the rule, stated supra § 41, which has 
been recognized in some jurisdictions and denied 
in others, that an equitable proceeding in the na¬ 
ture of garnishment is available where the 'gar¬ 
nishee, as a public officer or agency, is exempt from 
garnishment proper, has been denied application for 
the purpose of reaching property in custodia le¬ 
gis,®® but there are instances in which it has been 
applied.®! Dividends in bankruptcy may be reached 
by the appointment of a receiver to represent the 
fund in the bankruptcy court,®® or by creditors’ 
bill.8® 

§ 55 . -Objections and Waiver 

Generally the objection that the garnishee Is an 
agent of the law may be raised by the principal defend¬ 
ant, the garnishee, or an intervener; and the objection 
may be raised by answer or, under certain circumstances, 
by motion to dismiss or dissolve the garnishment, or 
by demurrer. The court appointing a trustee or like 
officer may grant leave to summon him as garnishee. 

It is generally held that the objection that the 
garnishee is an agent of the law may be raised by 
either the principal defendant,®^ or the garnishee,®® 
or an intervener;®® but there is also authority to the 


67. Ma^s.—^Davis v. Davis, 2 Cusb. 

' 111 . 

68. Mass.—^French v. Ballantsme, 21 
N.D.2d 969, 303 Mass. 387. 

28 C.J. p 79 note 82. 

69. Conn.—Johnes v. Jackson, 34 A. 
709, 67 Conn. 81. 

70u Tex.—Weekes v. Galveston Gas 
Co., 64 S.W. 620, 22 Tex.Civ.App. 
245. 

71- Iowa.—Geiger v. Gaige, 111 N.W. 
604, 134 Iowa 197. 

72. Tenn.—^Dial v. Wood, 9 Baxt. 296. 

73- - Alaska.—^Loussac v. Jacobson, 7 
Alaska 598. 

28 C.J. p 80 note 88. 

74. Me.—^Homestead v. Loomis, 53 
Me. 549. 

28 C.J. p 80 note 89. 


75- Mass.—Hicks v. Chapman, 10 Al¬ 
len 463.. 

28 C.J. p 80 note 90. 

76. Mass.—Williams v. Reed, 6 Pick. 
480. 

77- Iowa.—^Pugh v. Jones, 112 N.W. 
226, 134 Iowa 746, 120 Am.S.R. 461, 
11 L.R,A.,N.S., 706, 18 Ann.Cas. 499. 
28 C.J. p 80 note 93. 

TR N.H.—Davis v. Drew, 6 N.H. 399, 
26 Am.D, 467. 

28 C.J. P 80 note 94. 

79. Ohio.—Arbaugh v. Myers, 8 Ohio 
Dec., Reprint, 617, 9 Clnc.L.BuL 64. 

28 C.J. P 80 note 96. 

80. Mass.—^Tuck v. Manning, 22 N. 
B. 1001, 160 Mass. 211, 5 L.R.A. 666. 

28 C.J. p 81 note 21. 
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Ohio.—Jackson v. Miller, 9 Nat.Bankr. 
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83. U.S.—^In re Cunningham, D.C. 
Iowa, 6 F.Cas.No.3,478. 
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Co., 68 S.B. 500, 134 Ga. 544, 30 L. 
R.A.,N.S., 720. 

28 C.J. p 80 note 96. 

85. Neb.—B. F. Sturtevant Co. v. 
Bohn Sash & Door Co., 80 N.W. 273, 
59 Neb. 82. 
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11 L.R.A.,N.S., 706, 13 Ann.Cas. 499. 

Pa.—BeU V. Hallam, 44 Pa.Co. 26. 
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effect that it can be raised only by the garnishee.^^ 

The objection may be raised by the garnishee*s 
answer.^® The objection need not be specially 
pleaded where it is presented by plakitifFs i^ead- 
ings.®^ "Where it is apparent on the face of the 
proceedings, it may be made by motion to dismiss 
or dissolve the garnishment, although it has been 
held that, where the garnishment is in the same 
court as the proceeding under which the property 
came into the custody of the law, the fact that the 
garnishee is an oflScer of the court does not require 
a dismissal,even though the property is in the 
hands of the court on its equity side.^^ It has been 
held that the objection is not available to the gar¬ 
nishee on an application for an injunction;^® but 
there is authority to the effect that the defense of 
custodia legis may be raised by demurrer to the 
declaration in a suit against the garnishee to recover 
the amount adjudged against him in the garnish¬ 
ment proceedings.^^ Mere irregularities in the ci¬ 
tation of a person holding as agent of the law are 
not available on the objection of the principal de¬ 
fendant, where the proceeding* is otherwise author¬ 
ized.®® 

Garnishment of trustee, master, or like officer. 
The court which appointed a trustee or like officer 
may grant leave to summon him as garnishee;®® 
but such leave will be granted sparingly, if at all,®^ 
especially as between state and federal courts.®® 
It has been held that the objection of lack of leave 
of court is not jurisdictional, but involves merely 
a contempt of the court from which the leave should 
have been obtained.®^ Where the exemption does 
not relate to summoning the garnishee to answer, 
but goes only to the propriety of a judgment against 


him prior to the ascertainment of what, if any¬ 
thing, is due from him to the principal defendant, 
any objection on account of the character of the 
garnishee must be taken prior to the final hearing 
or judgment.^ Under this doctrine it has been held 
that, where the garnishment is served before a final 
accounting, the court should suspend the proceed¬ 
ings for a reasonable time in order to allow the gar¬ 
nishing creditor to obtain a judgment of condem¬ 
nation after a final accounting, by the garnishee,® 
but under the similar doctrine, as far as concerns 
present considerations, that liability is to be deter¬ 
mined as of the time of trial of the issue, it has 
been held that the proceedings should not be con¬ 
tinued until the account of the garnishee can be 
settled.® 

§ 56. Agents and Employees of Principal 
Defendant 

An agent or employee having independent and ex¬ 
clusive possession and control of the principal defend¬ 
ant's property or funds may be charged as garnishee in 
respect thereof. 

An agent or employee of the principal defend¬ 
ant who, aside from his general duty to account to 
his principal or employer, has independent and ex¬ 
clusive possession and control of his principal’s 
property or funds, may be charged as garnishee,^ 
and property received for defendant by his agent 
from a third person may be reached in the hands 
of the agent.® However, the agent or employee 
cannot be so held when, as far as concerns the 
property in question, -he is under such immediate 
control of his principal or employer that legally the 
latter must be deemed to be in possession;® nor can 
he be charged as garnishee on account of property 


87- Neb-— "B. F. Sturtevant Co, v. 
Bohn Sash. & Door Co., 80 N'.W. 273, 
59 Neb. 82. 

88. Ga.—Connolly v. Thurber Why- 
land Co., 18 S.B. 1004. 92 Ga. 651. 

88- MdL—Cookey v. Leister, 12 MdL 
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Co., 68 S.E3. 500, 134 Ga. 544, 30 L. 
R.A.,N.S.. 720 

^8 G.J. p 80 note 3. 
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Infra § 270. 

91- Pa—^Bell v. Hallam, 44 r*a.Co. 
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93. Ga—Connolly v. Thurber "Why- 
Und Co., 18 S.B. 1004, 92 Ga 651. 
28 C.J. p 80 note 7. 
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R.I. 116. 

95- Conn.—^Hatch v. Boucher, 59 A. 

422, 77 Cona 347. 

28 C.J. p 80 note 9. 
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Wis., 36 F.2d 776. 
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Diet, & Co. 191. 

S.D.—^Klpp V. Moody County Bank, 
260 N.W. 402, 63 S.D. 444. 

28 C,J. p 80 note 10. 

87. Ga—^Field v. Jones, 11 Ga 413. 

88- U.S.—In re American Electric 
Tel. Co., Ill., 211 P. 88, 127 C.C.A 
512. 

28 C.J. p 80 note 12 [a], 

99, Colo.—^Phelan v. Ganebin, 6 Colo. 
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1- Md.—Groome v. Lewis, 23 Md. 
137, 87 Am.D. 563—McPherson v. 
Snowden, 19 Md. 197. 
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87 Am.D. 563. 


3. N.H.—Tucker v. Chick, 37 A. 672, 
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Bxteht and scope of garnishee’s lia¬ 
bility see infra §§ 175-180. 

4i Del.—^In re Eliason, 113 A 798, 1 
W.W.Harr. 198. 

Wis.—Mayo v. Hansen, 69 N.W. 344, 
94 Wis. 610, 59 Am.S.R. 919, 36 
L.R.A 661. 

28 aj. p 81 note 27. 

Agent of debtor of principal defend¬ 
ant as garnishee see supra § 30. 

Agent or employee of third person as 
garnishee see supra § 30. 

Purpose of possession as affecting 
propriety of garnishee process see 
supra § 29. 

Character of obligation or possession 
necessary generally see supra § 27. 

5. Me.—Morse v. Holt, 22 Me. 180. 

28 C.J. p 49 note 62. 
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277, 69 Am.D. 313. 

28 C.J. p 81 note 28- 
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which is not in his possession.'^ The right to sum¬ 
mon agents or employees of the principal defendant 
is sometimes limited by express statutory provi¬ 
sions but on the other hand the liability of agents 
or employees to the process is sometimes expressly 
declared,® as where defendant’s effects are concealed 
in the hands of his agent.^® 

§ 57. -Of Corporations 

In some states an agent of a corporation In pos¬ 
session of corporate property or funds is not subject 
to garnishee process; but in other states a contrary 
rule obtains. 

As applied to corporations the doctrine as to the 
liability of agents and employees of the principal 
defendant to garnishee process has given rise to 
some confiict.^1 On the one hand that phase of the 
general rule according to which an agent’s or an 
employee’s possession is deemed to be that of his 
principal has been applied broadly to practically all 
agents and employees employed by a corporation in 
the exercise of its corporate functions and in the 
conduct of its regular business, and accordingly such 
agents and employees are not subject to garnishee 
process.^® On the other hand, the general rule has 
been applied with little or no differentiation on 
account of the fact that a corporation was the prin- 
, cipal defendant, and, where Ae requisite independ¬ 
ence of possession and control existed on the part 
of the garnishee, he has been held chargeable the 
same as though he were the agent or employee of 


§ 59 

an individual,^® and in some states this rule is 
applied by statute.!^ 

As to property held m an individual capacity an 
officer or agent of a corporation may be charged 
as garnishee of his principal the same as any other 
person holding property of the principal defend- 
ant.i5 

§ 58. -Attorney at Law 

An attorney having independent posseaelon and con¬ 
trol of his principal's property may be hold as garnishee. 

Aside from the question as to whether an attorney 
at law is exempt from garnishee process by reason 
of his being an officer of the court, the rule that 
an agent or employee of the principal defendant 
may be held as garnishee where his possession and 
control of his principal’s property are independent 
except for his general duty to accotmt is usually 
applied, in some states by statute, to attorneys at 
law.^® It has been held that an attorney is not an 
employee within a statute exempting employees.^*^ 

The doctrine of privileged communications does 
not prevent an attorney at law from being charged 
as garnishee in an action against his client,^® al¬ 
though when summoned as garnishee the attorney 
may be excused from answering as to any priv¬ 
ileged matters.^® 

§ 59. Bailees and Depositaries in General 

A bailee Is generally subject to garnishee process in 
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Garnishee in possession by agent or 
employee see supra S 27. 
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IOl Conn.—Sutherland v. Brown, 81 
A. 1033. 85 Conn. 67. 

28 CJ. p 82 note SO'^Ca]. 

11. La.—Swift & Co. v. Centerville 
Co., 108 So. 408, 161 La. 183. 

IS. La.—Swift & Co. V. Centerville 
Co., supra. 

28 C.J. p 82 note 37. 

13. Colo.—Fisher v. Norman Apaart- 
ments. 72 P.2d 1092, 101 Colo. 178. 
28 C.J. p 82 note 39. 

Kents and income of an apartment 
bnUding in hands of an agent of a 
corporation owning the building are 
the money of the corporation and 
subject to garnishment by a judg¬ 
ment creditor thereof, notwithstand- 

S8'C.J.S.—17 


ing an agreement between the cor¬ 
poration and a bondholders* protec¬ 
tive committee for the deposit of 
rents and income and the disburse¬ 
ment thereof as specified in such 
agreement—^Fisher v. Norman Apart¬ 
ments, supra. 

Rents as subject to garnishment gen¬ 
erally see infra § 98. 

14. N.J.—Gordon v. Blackton, 186 A. 
689, 117 N.J.Law 40, affirmed 191 
A. 761, 118 N.J.Law 159, certiorari 
granted Blackton v. Gordon, 58 S. 
Ct 24, 302 U.S. 667, 82 L.Bd. 515,1 
and affirmed 58 S.Ct. 417, 303 U. 
S. 91, 82 L.Bd. 683. 

Head of department of company 
Under statute authorizing presen¬ 
tation of execution to agent of cor¬ 
poration indebted to a judgment debt¬ 
or, head of department in which judg¬ 
ment debtor was employed, to whom 
constable serving execution against 
wages was directed, through whom 
debtor's pay checks cleared and who 
accepted service, which was ratified 
by treasurer of company, was proper 
party to honor execution and was li¬ 
able to judgment creditor.—Gordon v, 
BlCMdcton, supra. 
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16. N.H.—^Little v. New Hampshire 
Press Ass'n, 62 A. 861, 71 N.H. 426. 
28 C.J. p 82 note 40. 

16. Del.—Tressler v. Lunt, 158 A. 
709, 6 W.W.Harr. 78. 

28 C.J. P 82 note 44. 

Money collected by attorney for cli¬ 
ent, while in possession of attorney, 
is subject to garnishment process by 
judgment creditor of client.—^Tress- 
ler V. Lunt, supra. 

An attorney who holds merely a 
chose In action in favor of his client, 
on which he cannot even sue, as 
where he holds a check payable to 
his client, is not subject to garnishee 
process thereon.—^Adkins v. Poth, 134 
A. 444, 286 Pa. 555. 

Attorney as agent of law see supra 
S 47. 

17. N.H.—^Narramore v. Clark, 63 N. 
H. 166. 

18. La.—White v. Bird, 20 La.Ann. 
188, 96 Am.D. 393—Shaughnessy v. 
Fogg, 15 La.Axm. 380. 

19. La.—Shaughnessy v. Fogg, su¬ 
pra. 

28 O.J. p 83 note 49. 
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respect of d'efendant’s property !n hfs possession; and 
this rule has been applied to a stakeholder in a gaming 
transaction. 

Generally defendant’s bailee is liable to garnishee 
process,20 subject to the bailee's rights ,21 unless 
the property in his hands has been irrevocably ap¬ 
propriated to some other purpose, as discussed in¬ 
fra § 77. Under statutes which confine garnishee 
process to property which cannot be levied on by 
direct process, defendant’s bailee cannot be charged 
in garnishment unless he has such an interest in 
the property as will prevent its seizure under such 
process, discussed infra § 69, or unless the property 
is of the character prescribed by the statute .22 

Stakeholder in gaming transaction. Although 
there is authority to the effect that the right of a 
creditor of the depositor to make the stakeholder 
garnishee is confined to cases where the depositor 
is insolvent,^ ^ under the doctrine that, on the failure 
of a trust, the trustee or depositary may be held as 
garnishee in an action against the grantor or de¬ 
positor, as discussed infra § 76, a stakeholder in a 
void gaming transaction is accountable as garnishee 
in an action against any of the depositors of 
the stake to the extent of defendant’s share of the 
deposit.24 In such a case the agreement, under 
which the stake is held, being absolutely void, the 
service of the garnishee process is deemed a suffi¬ 
cient revocation of the stakeholder’s original au¬ 
thority to hold the stake subject to the agreed con¬ 
tingency and to pay it over to the winner on the 


happening thereof.25 A fortiori, where a party has 
notified the stakeholder not to pay over his stake, 
the stakeholder may be charged as garnishee of 
such party,26 and, if the stakeholder parts with 
the money after such notice, the garnishment pro¬ 
ceedings may be maintained without a previous de¬ 
mand for the money.27 Where a wager is deter¬ 
mined in point of fact without any prior demand by 
any of the depositors for the return of his deposit, 
and the statutory limitation on an action to recover 
the deposit has expired, the stakeholder may be 
charged as garnishee for the whole amount of the 
stake in an action against the winner.28 Garnish¬ 
ment proceedings may not be maintained by a cred¬ 
itor of the bailee or stakeholder.2d 

§ 60. Carriers 

A carrier in possession of defendant’s property is gen¬ 
erally subject to garnishee process, unless some cir¬ 
cumstance in the reiatlon gives rise to an exception to 
the rule. 

Like any other bailee of the principal defendant, 
a carrier is subject to garnishee process, unless 
there is something peculiar in the relation on which 
an exception may be founded .20 Accordingly, a 
private carrier in possession of defendant's prop¬ 
erty may be made garntshee,2i and likewise a com¬ 
mon carrier where the possession is not for tran- 
sit,32 or where the transit has not commcnced,23 
or has terminated or it may be made garnishee 
for the proceeds of a draft attached to a bill of 
lading.25 However, under the rule requiring the 


ao. Mont.—Noel v. Cowan, 260 P. 
116, 80 Mont. 258. 

N.H.—^Dupont V. Moore, 166 A. 417, 
86 N.H. 26.4. 

N.J.—Kahn & Feldman v. United 
Piece Dye Works, 7 A.2d 793, 128 
N.J.Daw 18, affirmed 12 A,2d 384, 
124 N.J.Law 372. 

28 C.J. p 83 note 50. 

Ciurtodiaa of defendant’s evidential 
f oxms of his choses in action may be 
held under trustee process, although 
having no claim aga;inst or interest 
in them except as custodian.—Dupont 
V. Moore. 3 66 A 417, 86 N.H. 264. 

▲ war^ioiiseinan ordinarily is sub¬ 
ject to garnishee process in respect' 
of goods deposited in the warehouse. 
Md.—^International Bedding Co. v. 
Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.D.R. 960. 
Pa.—^Roudebush v. Hollis, 21 Pa.Co. 
324. 

As atfected by ownership of property 
see infra §S 71-86. 

As to property held in. or covered by, 
trust see infra S§ 81-83. 

Bailee of person other than defend¬ 
ant as garnishee see supra { 30. 

21. Mont.—^Noel v. Cowan, 260 P. 
116, 80 Mont. 268. 


Mo.—Wood V. Edgar, 13 Mo. 451. 
v28 C.J. p 83 note 66. 

23- N.H.—Clark v. Gibson, 12 N.H. 
386. 

24. Kan.—^Reynolds v. McKinney, 4 
Kan. 94, 89 Am.D. 602. 

Mass.—Ball v. Gilbert, 12 Mete. 397. 

25. Mass.—^Ball v. Gilbert, supra. 

23. Minn.—^Pabst Brewing Co. v. Lis- 

I ton, 88 N.W. 448, 80 Minn. 473, 81 
I Am.S.H. 276. 

28 C.J. p 83 note 61, 

27- Minn,—^Pabst Brewing Co. v. 
JLdston, supra. 

Mo.—Wlmer v. Pritchartt, 16 
^Mo. 252. 

29. Cal.—Hardy v. Hunt, 11 Cal. 343, 
70 Am.D, 787. 

WX Ill.—Merrill v. Chicago, B. & Q. 

R. Co., 247 IlLApp. 23. 

28 C.J. p 88 note 67. 

As to property not within Jurisdiction 
see infra § 124. 

31. Mich.—^Elser v. Rommel, 66 N.W. 
1107, 98 Mich. 74. 

32. Mass.—^Unlon Mut. Life Ins. Co. 
V. Holbrook, 4 Gray 286. 

33. Ill.—^Merrill v. Chicago, B. & Q, 
R. Co.. 247 IlLApp. 23. 
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Mo.—Danda v. Hoick, 31 S.W. 900, 
129 Mo. 663, 60 Am.S.R. 469. 

28 C.J. p 83 notes 70, 74 [aj—10 GJ. 
p 283 note 86. 

34. Minn.—Cooley v. Minnesota 

Transfer R. Co., 55 N.W. 141, 68 
Minn. 327, 39 Am.S.R. 609. 

28 C.J. p 83 note 71—10 C.J. p 288 
note 86. 

What law governs 

Where consignee surrendered uni¬ 
form bill of lading and commenced 
unloading car of apples, whether or 
not carrier was liable on garnish¬ 
ment process for apples !n car when 
service was made depended on state 
garnishment law, and not on federal 
law.—Chicago & N. W. Ry. Co. v. Al¬ 
vin R Durham Co., 46 S.Ct 609, 271 
U.S. 251, 70 LuEd. 931, reversing Al¬ 
vin R. Durham Co. v. Chicago & N. 
W. Ry. Co., 201 N.W. 603, 229 Mich. 
468, certiorari granted Chicago & N. 
W. Ry. Co. V. Alvin R. Durham Co., 
46 S.Gt. 635, 268 U.S. 684, 69 L.Bd. 
1156, and reversed on rehearing Al¬ 
vin R. Durham Co. v. Chicago & N. 
W. Ry. Co., 214 N.W. 132. 239 Mich. 
401. 

35. Ga.—Southern R. Co. v. Hodgson 
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reniedy by execution to be exhausted before gar¬ 
nishment can issue on a judgment, supra § 16, it is 
an abuse of garnishee process to serve a carrier 
therewith, even though the goods have not com¬ 
menced their transit, where no bona fide attempt 
has been made to seize the goods under execution.36 

As to property actually in transit at the time of 
the garnishment, usually the courts have not gone 
further than was necessary to decide the particu¬ 
lar case imder consideration, and hence most of the 
decisions fail to lay down a rule of universal ap- 
plication.5'^ There is some unequivocal authority 
both for^S and against^^ the liability of the carrier 
as garnishee in such cases; but other decisions 
merely indicate a leaning against according the car¬ 
rier any such immunit][^.Q-‘Or in favor of the pro¬ 
priety of such a course>i The disinclination of the 
courts to hold a common carrier accountable as 
garnishee for property actually in transit arises 
from a recognition of the hardship and injustice 
which would result from any other rule,^2 and the 
rule of exemption is one of the exceptions which, 
by judicial construction and on considerations of 
public policy, have been engrafted on the general 
terms of the statutes concerning who may be 
made garnishee.^* 


Knowledge of ownership or charccter of prop¬ 
erty. A carrier's liability to garnishee process is 
not affected by its ignorance of the ownership of 
the property in question nor is the propriety of 
garnishee process against a carrier affected by ig¬ 
norance of the character of the property sought to 
be reached.^5 

■As to rolling stock of another carrier. A carrier 
in possession of another carrier’s rolling stock may 
be charged as garnishee in an action against such 
other carrier, unless exempted on some considera¬ 
tion of public policy, or by reason of some peculiar 
arrangement between it and defendant concerning 
such stock.^® It has been held that such an ex¬ 
emption should be accorded where the garnishee is 
sought to be charged on account of cars received 
from a connecting carrier under an arrangement 
whereby the ^mishee has the right to use the cars 
as its own as long as they remain on its road,^^ 
especially where the cars are in actual use by the 
garnishee at the time of the service of the proc¬ 
ess.^® Statutes regulating direct levy on cars apply 
to levy by garnishment.^® 

§ 51 . -Protection of Carrier from Loss 

A garnishee carrier will be protected from being 
placed In a worse position than it would have occupied 


Bros. Co., n S.B. 268. 21 Oa.App. 
758. 

38. Kan.—^Madden v. Union Pac. R. 
Co., 131 P. 652. 89 Kan. 282. Ann. 
Cas.l914D 78. 

37. Minn.—Stevenot v. Eastern R. 
Co., 68 N.W. 266, 61 Minn. 104, 28 
L.R.A. 600. 

38. Mass.—Clifford v. Brockton 
Transp. Co., 101 N.B. 1092, 214 
Mass. 466, Ann.Cas.l914B 909. 

28 C.J. p 88 note 74. 

39. Wis.—^Bates v. Chicasro, M. & St 
P. R. Co., 19 R.W. 72, 60 Wis. 296, 
50 Am.IL 869. 

28 C.J. p 84 note 76. 

^46/ Mo.—^Landa v. Hoick, 81 S.W. 
-^900, 129 Mo. 663, 50 Ajn.S.R. 459. 
28 C.J. p 84 note 76. 

41. Iowa.— Bart Mfgr. Co. v. Carr, 
156 N.W. 714, 174 Iowa 471, LuR.A. 
1916B 449. 

Minn.—Stevehot v. Eastern Ry. Co. or 
Minnesota, 68 N.W. 256, 61 Minn. 
104, 28 UR-A. 600. 

28 CJ. p 84 note 77. 

48. TCft w. —^Madden v. Union Pac. R. 
Co., 181 P. 662, 89 Kan. 282, AJin. 
Ca8.1914D 78. 

28 C.J. p 84 note 78—10 C.J. p 288 
note 91. 

43. Wis.—^Bates v. Chicago M. & St 


P. R. Co., 19 N.W. 72, 60 Wis. 296, 
50 Ain.R. S69. 

28 C.!. p 84 note 79. 

Exceptions generally see supra S 25. 
44b Mass.—^Rosenbush v. Bemheim- 
er, 97 N.E. 984, 211 Mass. 146, Ann. 
Cas.l9l8A 1317. 

Wis.—Bates v. Chicago, M. & St P. 
R. Co., 19 N.W. 72, 60 Wis. 296, 60 
Am.R. 369. 

Knowledge of ownership generally 
see supra $ 31. 

Ownership as matter for determina¬ 
tion on answer or other evidence 
see infra 5 71. 

Knowledge as affecting garnishee's 
liability where delivery made con¬ 
tra rv to mandate of writ see infra 

1 186. 

43, Mass.—^Rosenbush v. Bernheim- 
er, 97 N.E. 984, 211 Mass. 146, Ann. 
Caal918A 1317. 

Contents of sealed packages as sub¬ 
ject to garnishment see infra { 99. 
Knowledge of character of property 
generally see supra $81. 

46b Minn.—Connery v. Quincy, O. & 
K. C. R. Co., 99 N.W. 366, 92 Minn. 
20, 104 Am.S.R. 659, 64 L..R.A. 624, 

2 Ann.Ca8. 347. 

Va.—^Lefebvre-Armistead Co. v. 

Southern Pac. Co., 128 S.E. 244, 142 
Va 800. 

28 C.J. p 84 note 90. 

As to interstate commerce see Com¬ 
merce S 189. 


47. U.S.—Johnson v. Union Paa R. 

Co., C.C.R.I., 146 P. 249. 

Gra —Clark Milling Co. v. St Louis 
Southwestern Ry. Co., 127 S.E. 783, 
33 GaApp. 660. 

28 C.J. p 84 note 92. 

Where domestic railroad receives 
oar from nonresident railroad under 
contract giving it the right to un¬ 
load it reload car, and return it to 
owner beyond limits of state, the 
domestic company's right to use of 
car . is superior to right of attaching 
creditor, who without other lien 
seeks to subject it to attachment by 
service of summons of garnishment 
on domestic company, and, in absence 
of appropriate equitable pleadings, 
in a court with jurisdiction to render 
affirmative equitable relief, such car 
is not subject to process of garnish¬ 
ment.—Southern Flour St Grain Co. 
V. Northern Pac. Ry. Co., 56 S.B. 742, 
127 Ga. 626, 119 Ain.S.R. 356, 9 L.R. 
A.,N.SL, 863, 9 Ann.Cas. 437—Clark 
Milling Co. v. St. Louis Southwestern 
Ry. Co., 127 S.B. 788, 33 Ga.App. 660. 
Doctrine held inapplicable 
Kan.—Missouri Pac. R. Co. v. Ken- 
nett, 99 P. 269, 79 Kan. 232. 

48. Mass.—Koontz v. Baltimore & O. 
R. Co., 167 N.E. 973, 220 Mass. 286, 
L,R.A.1916D 888. 

48. Mass.—Cox v. Central Vermont 
R. Co., 78 N.E. 885, 187 Mass. 696. 
28 C.J. P 85 note 86. 
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but for the garnishment and a valid garnishment may 
excuse It from making ^ellvery of the property. 

Where garnishee process is allowed against a 
carrier, the dourt will take the proper steps to pre¬ 
vent the carrier from being placed in a worse posi¬ 
tion than it would have been in but for the gar¬ 
nishment,or may even -discharge the garnishee 
where to sustain the garnishment would involve 
expense and loss to the carrier in excess of the 
value of the goods.®^ However, where the transit 
has not begun, the carrier's right to earn freight 
under its contract with the shipper will not stand 
in the way of the garnishment.^^ On the other 
hand, a garnishment before or after transit, while 
it remains in forcQ, excuses the carrier from deliv¬ 
ering the property to the shipper or consignee 
but a garnishment as to goods in transit, when re¬ 
garded as invalid,* will be no excuse for delay in 
completing the transportation.^^ If the goods are 
taken from the carrier's possession and it pays the 
consignee for his interest, with or without suit, such 
carrier succeeds to all the consignee's rights of re¬ 
covery or rights of action.55 

§ 62. Banks and Trust Companies 

Unless exempted by statute, a bank or trust com* 
pany Is subject to * garnishee process in respect of de¬ 
fendant's funds or property In Its possession. 


Unless specifically exempted therefrom,^* gar¬ 
nishee process may be laid against a bank®^ or trust 
company,in respect of funds or property of de¬ 
fendant in its possession. In this connection the 
remedy has been most commonly employed to reach 
funds of the principal defendant on deposit with 
the garnishee bank.®^ 

§ 63. Safety Depositaries 

A safety depositary ordinarily may be held ac¬ 
countable In garnishment for the contents of a box 
or vault rented by defendant. 

On the principle that it has the necessary pos¬ 
session and control of the property involved,^® in 
accordance with the rules discussed supra §§ 27-30, 
a bank or safety deposit company ordinarily may be 
held accountable in garnishment for the contents of 
a box or v^ult rented by defendant but there is 
“authDrity to the contrary, on the ground that the 
relation is that of lessor and lessee.®^ In deter¬ 
mining whether or not such a depositary has suf¬ 
ficiently independent possession of the property to 
justify garnishee process against him, some stress 
has been laid on the garnishee's lack of authority 
and ability to open the box or vault so as to make 
answer as to its contents, without the cooperation 
of defendant but it has been held that this is 
not to be considered on the validity of the garnishee 


50. Maas.—Koontz v. Baltimore & 

O. R. Co.. 107 N,EL 973, 220 Mass. 
285, LI.R.A.1916D 838—Van Camp 
Hardware & Iron Co. v, Plimpton, 
54 N.B. 538, 174 Mclss. 208, 75 Am. 
S.R. 295. • ' 

28 C. J. p 85 note 6. 

51. Mass.—Van Camp Hardware & 
Iron Co. V. Plimpton, supra. 

52. Mass.—^Rosenbush v. Bernhelm- 
er, 97 N.E. 984. 211 Mass. 146, Ann. 
Caa.l913A 1317. 

53. Minn.—Cooley v. Minnesota 
Transfer Co., 55 N.W. 141, 63 Minn. 
327, 39 Am.S.R. 609. 

Mo.—A. O. Haase & Sons Pish Co. v. 
Merchants' Despatch Transp. Co., 
122 S.W. 362, 143 Mo.App. 42. 

64. Mina.—^Baldwin v. Great North¬ 
ern R. Co.. 83 N.W. 986, 81 Minn. 
247, 83 370, 51 LuR.A 640 

—Stevehot v. Eastern Ry. Co. of 
Minnesota, 63 N.W. 256, 61 Minru 
104, 28 LuR.A. 600. 

Validity of gramishment agrainst car¬ 
rier as to. groods in transit see su¬ 
pra S 61. 

55. Me.—Holmes v. Balcom, 24 A. 
821, 84 Me. 226. 

58, DeL—^Provident Trust Co. v. 

Banks, Ch.. 9 A.2d 260. 

28 C.J. P 85 note 9. 

A statutozgr provision that aU oor- 
poxations, ezoeopt haalcs, sto., he suh- 


Jeot to attaohment laws of the state 
exempts from gramishment a bank¬ 
ing: institution, whether acting: as 
trustee or otherwise, and hence mon¬ 
ey or other property in its custody 
and control is exempt from seizure in 
attachment proceeding: in law courts. 
—Provident Trust Co. v. Banks, su¬ 
pra. 

57. Del.—Sterling: v. Tantum, 94 A. 
176, 28 Del. 409. 

Iowa.—^Farmers* Sav. Bank of Hart- 
wick V. Roth, 191 N.W. 987, 196 
Iowa 585. 

Procedure in garnishment against 
bank see Banks and Banking § 408. 
National bank as garnishee see 
Banks and Banking § 727. 

58. DeL—Sterling v. Tantum, 94 A. 
176, 28 DeL 409. 

Property or funds held in, or covered 
by, trust as subject to garnishment 
see infra S§ 80—83. 

59. La.—^Zenero y, Pressey, I La. 
App. 347, 

Mass.—^R. H. White Co. v. Lees, 166 
N.B. 705, 267 Mass. 112. 

28 C.J. p 85 note 13. 

As affected by ownership of deposit 
see infra § 80. 

Deposits of checks or drafts see in¬ 
fra § 87. 

80 . R.L—^Tlllinghast v. Johnson, 82 

2m 


A 788, 34 R.I. 136, 41 L.R.A,N.S.. 
764, Ann.Cas.l914A 960. 

28 C.J. p 86 note 22. 

81. Iowa.—^Farmers' Sav. Bank of 
Hartwick v. Roth, 191 N.W. 987, 
195 Iowa 185. 

Miss.—Wineman v. Clover Farms 
I^iry, 161 So. 749, 168 Miss. 683. 
/Mo.-^State ex reL Rablste v. South- 
, ^em, 264 S.W. 166, 300 Mo. 417. 

98 C.J. p 86 note 23. 

62. Ga.—^Tow V. Evans, 20 S.E.2d 
922, 194 Ga. 160. 

Minn.—Wells v. Cole, 260 N.W. 520, 
194 Minn. 275. 

N.H.—^Dupont V. Moore, 166 A 417, 
86 N.H 264. 

A bank leasing safety deposit box 
to custoxnar does* not, as lessor, have 
dominion over choses in action plac¬ 
ed therein by customer, and accord¬ 
ingly choses in action could not be 
reached by service of statutory gar¬ 
nishment on the bank.—Tow v. Ev¬ 
ans, 20 S.E.2d 922, 194 Ga. 160. 
Relation of safety depositary ordi¬ 
narily as that of bailee see the 
C.J.S. title Warehousemen and Safe 
Depositaries § 93, also 67 C.J. p 696 
notes 2-4. 

63. Ga.—^Tow V. Evans, supra. 

28 C.J. p 86 note 24. 
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process.*'^ Where the statute expressly subjects de¬ 
posits of certain kinds of property to garnishment, 
a safety depositary of such property may be charged 
as gamishee.®5 Conversely, where the same statute 
specifies what bailments of other kinds of property 
render the bailee liable to garnishee process and 
does not include safety deposits, a safety depositary 
of such other kinds of property cannot be charged.®® 

§ 64. Lrienors, Mortgagees, and Pledgees 

a. In general 

b. After termination of lien 
a. In General 

Unless authorized by statute, a lienor, mortgagee, or 
pledgee ordinarily cannot be charged as garnishee on 
account of the property constituting hfs security and in 
his possession. Under some statutes, however, he may 
be charged conditionally as garnishee for the purpose of 
subjecting any surplus that may be left after the satis¬ 
faction of the secured claim. 

In the absence of special statutory provision to 
the contrary, it is generally held, regardless of the 
value of the property, ®7 at least in the absence of 
a refusal to sell,®® or a conversion,®® that liability 
as garnishee does not attach to possession of de¬ 
fendant’s property as a lienor,*^® such as a mort¬ 
gagee'^^ or pledgee.'^^ Xhe h)rpothecation may be 


§ 64 

treated as an irrevocable appropriation, whereby the 
person in possession is deemed to have acquired 
a qualified property in the subject ’matter, which 
cannot be extinguished until the purpose of the hy¬ 
pothecation is satisfied,^® and the garnishee may as¬ 
sert his qualified title against plaintiff just as he 
might have done against defendant or where the 
hypothecation is for the benefit not only of the per¬ 
son in possession but also of others, the doctrine 
that trust property cannot be reached by garnish¬ 
ment may be invoked.'^® The doctrine that as be¬ 
tween persons with equal rights the person in pos¬ 
session is favored has also been applied.*^® Where 
the h 3 q)othecation has passed the legal title to the 
property, the case has been held to come within the 
doctrine that garnishment cannot reach equitable in- 
terests^*^ A lienor’s immunity from garnishee proc¬ 
ess does not extend to property incidentally com¬ 
ing into his possession and not covered by the lien.'^® 

As means of reaching surplus. 'Under some stat¬ 
utes, it is held that a person in possession of de¬ 
fendant’s property pursuant to hypothecation may 
be conditionally held as garnishee with the view 
of reaching the surplus, if any, that may be left 
after the satisfaction of the secured claim,or, in 
other words, defendant debtor’s interest orequity of 


R.r. —TUllnsrliast v. Johnson, 82 
A, 788, 34 R.I. 18S, 41 Ii.R.A.,N.S., 
764, Ann.Cas.l914A 960. 

28 C.J. p 86 note- 25. 

Power of court to order inspection 
of the contents of sealed vaults, 
boxes, or padkhses see infra § 9'9. 

65. Pa.—Rozelle v. Rhodes. 9 A. 160, 
116 Pa. 129, 2 Am.S.R. 591. 

66. Pa.—Gregff v. Hllson, 8 Phila. 
91. 

28 C.J. p 86 note 28. 

67. Ill—^Dieter v. Smith, 70 Ill. 168, 
Mich.—Smith v. Menominee Cir. 

Judge, 19 N.W. 184, 53 Mich. 660. 
N.H.—Briggs v. Walker, 21 N:H. 72. 
» Ill.—Dieter v. Smith, 70 Ill. 168. 
Kan.—Bragrunier v. Beck & Corbett 
Iron Co., 21 P. 640, 41 Kan. 642. 
69. IlL—Dieter v. Smith, 70 Ill. 168. 

7a Iowa.—^Korner v. McBZirgJin, 210 
N.W. 562, 202 Iowa 315. 

28 C.J. p 87 note 39. 

A reason for this rule would seem 
to be that it wpuld be highly unjust 
to deprive a lienor of any of the pe¬ 
culiar advantages to the possession 
of the property constituting his se-r 
curity or of the right to realize on 
his claim according to the terms of 
his contract with his debtor.—Briggs 
V. Walker, '21 N.H. 72-^28 C.J. p 87 
note 44. 

Agreement that landlord was to 
have jpreoeeds of tenauLt’s property, 
on which he had lien except enough 


to satisfy mortgrages and move ten¬ 
ant to another place, was valid as 
against garnishment by tenant’s 
creditors.—^Komer v. McKirgan, 210 
N.W. 662, 202 Iowa 316. 

71. S,D.—^Borgen v. Auguski, 212 N. 
W. 47, 61 S.D. 66. 

28 C.J. p 87 note 40. 

Proceeds 

Where a mortgagor turns mort¬ 
gaged property over to the mortga¬ 
gee or his agent to sell under an 
agreement that the proceeds shall be 
applied to the payipent of his debt, 
the proceeds to the extent necessary 
to extinguish the debt are not sub¬ 
ject' to garnishment by ' a general 
creditor of the mortgagor.—^Borgen 
V. Auguski, supra. 

72. Oa.—^Macon Nat. Bank v. Smith, 
163 S.E. 4, 170 Ga. 332, reversing 
149 S.B. 172, 40 Ga.App. 160, and 
conformed to 163 S.E. 446, 41 Ga. 
App. 438—^Howard v. Porter, 27 S. 
E. 725, 99 Ga. 649. 

Tex.—Cox V. Republic Nat. Co., Civ. 

App., 112 S.W.2d 300. 

28 C.J. p 87 note 41. 

Dividends on stock pledged are not 
subject to attachment by pledgor’s 
creditor.—^Womack v. De Witt, 10 A 
2d 604, 1 Terry, Del., 804. 

Dividends as subject to garnishment 
generally see infra § 108. 

73. Ga.—Bte.ll V. Page, 4 Ga. 428, 
48 Am.D. 235. 

28 C.J. p 87 note 46. 

26] 


74. S.D.—^Borgen v. Auguski, 212 N. 
W. 47, 61 S.D. 66.- 

28 C.J. p 87 note 47. 

75. Md.—Poe v. St. Mary’s College 
Associated Professors, 4 Gill 499. 

Property covered by trust created by 
defendant see infra § 82. 

7a Ga.—Hall v. Page, 4 Ga. 428, 48 
Am.D. 286. 

77. Ala.—^Toomer v. Randolph, 60 
Ala. 366. 

28 C.J. p 87 note 60. 

Garnishment of equitable interests 
generoOly see infra § 76. 

7a Okl.—^Burrus Mill & Elevator 
Co. of Oklahoma v. Kingfisher Col¬ 
lege, 76 P.2d 906, 182 OkL 220. 

Pa.—^Hostetter v. Giffen, 112 A 160, 
268 Pa. 530. 

28 GJ. p 88 note 60. 

79. Cal.—^Deeripg v. Richardson- 
Kimball Co., 41 P. 801, 109. CaL 73 
—Gow V. Marshall, 27 P, 422, 90 

^ Cajl. 665. 

Mo.—Brown v. Maguire’s Real Es- 

^ ,tate Agency, 121 S.W.2d 764, 243 
"Mo. 336, reversing. App., 101 S.W. 
2d 41. 

Tex.—Cox V. Republic Nat, Co.-, Civ. 
App.,. 112 S.W.2d 300. 

Wis.—Wisconsin Foundry & Machine 
Co. v. Capital City Canning Co., 
223 N.W. 446, 198 Wis. 164—Mc- 
Cown V. Russell, 54 N.W. 81, 84 
Wlte 122. 

,28 C.J. p 87 note 52. 
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redemption may be reached by such a garnish¬ 
ment.®® This practice has been held not to ma 
counter to the doctrine that garnishment is iinavail- 
able to reach uncertain or contingent claims but 
the contrary has also been held,®® especially in the 
absence of a power of sale in the lienor,®® The 
theory on which a lienor may be held to be subject 
to garnishee process prior to the termination of his 
qudified ownership is that the question whether or 
not there will be a surplus may be determined with 
sufficient certainty by an anticipatory valuation of 
the’ property, at least to prevent his discharge as 
garnishee until the question has' been determined 
in the negative by foreclosure;®^ and on this theory 
the gfamishee cannot be held in the absence of ev¬ 
idence that a surplus will result,®® or where it ap¬ 
pears that there will be no surplus.®® 

' In eqtdty. Where the garnishment issues out of 
a court of equity, discussed supra § 10, the usual ob¬ 
jections to the process against a lienor in posses¬ 
sion do not obtain.®^ It has been held that, where 


the garnishment is in a court of equitable jurisdic-’ 
tion, a statute prohibiting garnishment of collateral 
securities in the hands of a creditor of defendant 
will not prevent an order requiring such creditor to 
retain, subject to the further order of the court, 
any surplus which may remain in his hands after he 
shall have paid himself from the proceeds of such 
securities.®® 

Validity of lien. Mere irregularities in an hy¬ 
pothecation do not render the lienor liable to gar¬ 
nishee process,®® and the same is true where an 
hypothecation is merely voidable,®® but the rule is 
otherwise where the hypothecation is absolutely 
void.®l The fact that some of the parties to the 
hypothecation may have incurred penal liability by 
reason of the transaction does not subject the prop¬ 
erty to liability on garnishment.®® 

Special statutes. Some statutory provisions ex¬ 
pressly sanction g^amishee process, under certain 
conditions, against lienors,®® mortgagees,®^ or 
pledgees,®® with provisions looking to the protec- 


80 l Cal.—^Deeringr v, Richardson- 
Kimball Co., 41 P. 801,. 109 Cal 
78—-Raffo V. Foltz, 288 P. S84, 106 
CaLApp. 51. 

Minn.—^Hansen v. Wllmers, 202 N.W 
708, 162 Minn. 139. 

Neb.—^Burnham v. Doolittle, 16 N.W. 
606, 14 Neb. 214. 

Pa.—Seip V. Liaubacli, 4 A.2d 149, 333 
Pa. 225. 

S.D.—^Bank of Centerville v. Gelhans, 
242 N.W. 642, 60 S.D. 31, 88 A.L.R. 
1380. 

Wis.—^Kiel Wooden Ware Co. v. Rae- 
, der, 7 N.W,2d 414, 242 Wis. 62. 

Only de1>tox’8 Intezest can l>e 
xeaeliea by attaching: creditor, on at¬ 
tachment execution by Judgrment 
creditors of debtor, who assigrned to 
bank his Interest in an estate as 
further security for indebtedness to 
bank, and rlgrhts of bank would be 
protected.—Seip v. Daubach, 4 A.2d 
149, 333 Pa. 225. 

Wife’s depositiiLg' xadiey with at¬ 
torneys as husband’s security on cov¬ 
enant to protect husband agrainst her 
creditors in separation agreement, 
being: ’"pledge,” was subject to gar¬ 
nishment by wife’s creditors, to ex¬ 
tent of wife’s interest.—^Raffo v. 
Foltz, 288 P. 884, 106 Cal.App. 51. 
Equitable interests as subject of 
garnishment generally see infra $ 
76. 

81. Vt.—^EUis V. Ooodnow, 40 Vt. 
287. 

Contingent obligations see infra $ 87. 

82. N.M.—Garland v. Sperling, 80 P. 
925, 6 N.M. 628, rehearing denied 32 
P. 499, 7 N.M. 121. 

28 C.J. p 88 note 64. 

83. Ma—^Howard v. Card, 6 Ma 868. 
28 C.J. p 88 note 56. 


84. Iowa—^Buck-Reiner Co. v. Beat¬ 
ty, 48 N.W. 96, 82 Iowa 863. 

28 CJ. p 88 note 56. 

86. Kan.—^Boston Doan & Trust Co. 
V. Organ, 36 P. 788, 53 ISAn. 386. 

28 CJ. p 88 note 57. 

86^ Ind.—Chapin v. Jackson, 46 Ind. 
158. 

Tex.—^Hamilton v. San Antonio Fdy. 

Co., Civ.App., 61 S.W. 1104. 

28 C.J. p 88 note 58. 

The garnishee may be discharged 
where the evidence shows that, ac¬ 
cording to the market value of the 
property, there will be no surjdus.— 
Hamilton v. San Antonio Fdy. Co., 
supra 

87. Tenn.—Nolen v. Crook, 6 

Humx>hr. 312. 

28 C.J. p 88 note*62. 

In Georgia 

(1) A note pledged as collateral 
security cannot be reached by the or¬ 
dinary statutory garnishment with¬ 
out the aid of equitable pleadings.— 
Macon Nat. Bank v. Smith, 163 S.E. 

4, 170 Ga 832, reversing 149 S.E. 172, 
40 GaApp. 160, and conformed to 168 

5. E. 446, 41 GaApp. 488. 

(2) Such a garnishment, unaided 

by equitable pleadings, Is ineffectual 
te reach a surplus coming to the 
common debtor after satisfying the 
creditor holding the collateral 
XJ.S.—Chesapeake Guano Co. v. 

Sparks, CC.Ga, 18 F. 281. 

Ga.—^Howard v. Porter, 27 S.EL 726, 
99 Ga 649—^Kimbrough v. Orr Shoe 
Co., 25 S.E. 576, 98 Ga 637. 

88. U.S.—Chesapeake Guano Co. v. 
Sparks, C.C.Ga, 18 F. 28D 

, 28 C.J. p 90 note 99. 
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88. Ma—Stedman v. Vickery, 42 Ma 
132. 

N.H.—^Boardman v. Cushing, 12 N.H. 
105. 

98, Mo.—^Holker v. Hennessey, 44 S. 

W. 794, 143 Mo. 80, $6 Am.S.R. 642. 
9D Mich.—^Baker v. Parkhurst, 78 
N.W. 648, 119 Mich. 642. 

28 C.J. p 88 note 69. 

Fraudulent or wrongful possession 
as affecting liability through gar¬ 
nishee process see supra S 30. 
Attack of fraudulent conveyance by 
garnishment see Fraudulent Con¬ 
veyances S 310. 

92, Ma—Stedman v, Vickery, 42 
Ma 182. 

83. Colo.—^Metzler v. James, If P. 
885, 12 Colo. 322. 

Mich.—Smith v. Menominee Cir. 

Judge, 19 N.W. 184, 53 Mich. 660. 
28 C.J. p 89 note 87. 

8^ Colo.—Kortz V. Hoffman, 249 P. 
660, 80 Colo. 158. 

Minn.—Hansen v. Wilmers, 202 N.W. 

708, 162 Minn. 139. 

28 C.J. p 89 note 88. 

95k Ill,—^McCarthy, for Use of Mc¬ 
Carthy, V. Chicago Title & Trust 
Co., 12 N.E.2d 333, 293 IlLApp. 623. 
Mich.—Kyte v. Macivor. 263 N.W. 
289, 266 Mich. 268—Old Second Nat. 
Bank of Bay City v. Williams, 71 
N.W. 160, 112 Mich. 664. 

Pa.—Seip v. Daubach, 4 A.2d 149, 
338 Pa. 225. 

28 C.J. p 89 note 89. 

Pledgee held not subject to gar¬ 
nishment under statutory provision 
prohibiting gainishment unless mon¬ 
ey or thing belonging to defendant 
is absolutely due without any con- 
itingency.—Diang Sc Co. v. North- 
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tion of the rights of all the parties.^® Statutes of 
this character are sometimes extended by construc¬ 
tion so as to cover transactions not within their 
literal terms.^ It has been held that a statute 
sanctioning garnishment where the prc^erty is in 
the garnishee’s possession on a bailment subjects the 
garnishee’s interest in pledged property to garnish¬ 
ment,®^ and the same effect has' been given to a 
statute rendering the owner’s interest in-the prop¬ 
erty subject to execution.®® It has been held that 
this effect cannot be given to such a statute where 
garnishment is expressly confined to cases in which 
the garnishee’s obligation to defendant is absolute 
and not dependent on any contingency.^ 

b. After Termination of Lien 

After termination of the lien on the property by the 
satisfaction of the lien claim, the lienor may be held 
as garnishee as to any surplus that remains. 

After the termination of a lien on defendant’s 
property in the possession of the lienor, the latter 
may be held as garnishee,® as where the obligation 
has been released,® or has been satisfied, either 
from ulterior sources,^ or where the lienor has lost 
his lien by violation of his contract. ^ Under some 
statutes if plaintiff pays the amount of the secured 
debt, he is entitled to the benefit of the pledge.® 

Surplus, After defendant’s property in the pos¬ 
session of a lienor has been applied to the satis¬ 
faction of the lien claim, the lienor is accountable 
to defendant as to any surplus that may remain, 
and so may be held as garnishee.^ It has been held 


that after foreclosure for an amount in excess of 
the secured daim, the fact that the amount of the 
surplus has not been ascertained will not prevent 
garnishment;® but there is authority to the con¬ 
trary.® Where garnishment is not available to 
reach equitable interests, and the hypothecation has 
operated to pass the legal title to the property, it 
has been held that the sinplus cannot be reached by 
garnishee process against the lienor, even after 
foredosure,!® and the same has been held of a sur¬ 
plus realized after strict foreclosure of a mort¬ 
gage, by taking possession after forfeiture, and the 
expiration of the time allowed by statute for re- 
demption,^! although a different rule has been ap¬ 
plied on a strict foredosure by an assignee of the 
mortgage.!® Even on strict foreclosure a mortga¬ 
gee is accountable for earnings of the property 
while in the mortgagor’s possession but received 
after foreclosure by the mortgagee and on which 
the mortgagee has no lien.!® 

I 65. - Necessity of Possession by Gar¬ 

nishee 

A lienor, mortgagee, or pledgee ordinarily must be 
in possession of the hypothecated property in order that 
he may be subject to garnishee process. 

In any case where a person to whom defendant 
has hypothecated property is subject to garnishee 
process, the general rule that the garnishee must be 
in possession of the property, supra § 27, applies,!^ 
unless there is specific statutory provision to the 
contrary,!® as where a statute permits attachment 


^rn Jobbingr Co., D.C.Minn., 22 F. 
Supp. 62 8. 

96. Colo.—^Metsler v. James, 19 P. 
885, 12 Colo. 322. 

28 C.J. p 90 note 90. ^ 

Receiversbip see infra S 193. 

Scope of lienor's rigrht of retainer or 
set-oft see infra § 202. 

97. Mich.—Cohnen v. Sweenie, 63 N. 
W. 641, 105 Mich. 643. 

28 C.J. p 96 note 91. 

9a Or.—Williams v. Gallick, 3 P. 

469. 11 Or. 337. 

28 C.J. p 90 note 92. 

99l Tex.—^Wagrgroner v. Brisrffs, Civ. 

App., 166 S.W. 50. 

28 C.J. p 90 note 93. 

1. Wis.—Grimsrud . v. Linley, 85 NT. 
W. 410, 109 Wis. 632—McCown v. 
Russell, 54 N.W. 31, 84 Wis. 122. 

2. Kan.—^Atchison, T. & S. F. R. Co. 
V. Bowman, 147 P. 813, 95 Kan. 5. 

23 C.J. p<89 note 72. 

3. Pa.—^Merchants' & Manufacturers' 
Nat. Bank v. William A. Baeder 
Glue Co., 30 A. 290, 164 Pa. 1. 

4. Mass.—^Watkins v. Otis, 2 Pick. 

88 . 


Tenn.—^Heam v. Crutcher, 4 Tergr. 
461. 

5. Tex.—Guffey Petroleum Co. v. 
Nearn, 100 S.W. 967, 45 Tex.Civ. 
App. 192. 

6. Minn.—Twin City Fire Ins. Co. v. 
Midland Nat Bank of Minneapolis, 
208 N.W. 22, 166 Minn. 379. 

Or.—Hartman v. Stark, 195 P. 1117, 
98 Or. 596. 

28 C.J. p 90 note 90 [b]. 

7. Mich.—^Merchants* Nat Bank of 
Toledo, Ohio v. Pantingr, 61 N.W. 
579, 122 Mich. 650. 

Okl,—^Frensley Bros. Lumber Co. v. 
First Nat Bank, 247 P. 369, 121 
Okl. 45. 

Tenn.—Nolen v. Crook, 5 Humphr. 
312. 

28 C.J. p 89 note 77. 

Balance depostted to debtor’s credit 
Where bank permits creditor to 
dispose of property on which it holds 
mortgragre, and portion of proceeds is 
applied to partial payment of mort- 
gragre debt and remainder deposited 
as checking: account to mortg:ag:or*s 
credit, relation between bank and 
mortgragor is that of creditor and de¬ 
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positor, and such deposit is subject 
to garnishment by creditor of de¬ 
positor.—^Frensley Bros. Lumber Co. 
V. First Nat. Bank, 247 P. 369. 121 
Okl. 45. 

8. Kan.—Swofford Bros. Dry-Goods 
Co. V. Brittain Dry-Goods Co.. 57 
P. 235, 9 Kan.App. 1. 

9. Ga—J. H. Cutter & Co. v. Central 
Bank & Trust Corp., 101 S.SI 704, 
24 Ga.App. 564. 

IOl Ala.—Toomer v. Randolph, 60 
Ala 356. 

Surplus due defendant generally see 
infra S 76. 

IL Mass.—^Rice v. Brown, 9 Cush. 
368. 

28 C.J. p 89 note 84. 

ISL N.BC.—Smith v. Packard, 19 N. 
H. 575. 

28 C.J. p 89 note 85. 

13. Mass.—^Rice v. Brown, 9 Cush. 
808. 

14. Mich.—^Lyon v. Ballantine, 29 N. 
W. 837, 63 Mich. 97, 6 Ana.S.R. 284. 

28 C.J. p 90 note 3. 

16b Mass.—Jenness v. Shrleves, 74 
N.E. 312, 188 Masa 70. 

28 CJ. p 90 note 4. 
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against the property remaining in the hands of the 
mortgagor and provides for the summoning of the 
mortgagee as garnishee.^® Right to the possession 
is not sufficient nor does the presentment of the 
second claim, with notice of the lien, to an officer 
who has levied on the property, constitute a taking 
of possession for the purpose of garnishee process 
against the lienor, where he does not obtain pos¬ 
session of the property.^^ 

Where defendant has given security by assign¬ 
ing to the person secured a debt due from a third 
person, garnishee process to reach the surplus 
should run against such third person, and the as¬ 
signee should come in or be summoned as a claim¬ 
ant,unless the claim is represented by some tangi¬ 
ble evidence which is subject to garnishment 20 

§ 66. - Objections and Waiver 

A garnishee In possession of hypothecated property 
cannot waive compliance with statutory provisions in¬ 
tended for defendant's benefit; but he may waive or be 
estopped to claim the protection afforded him by the 
statute. 

It has been held that the statutory provisions au¬ 
thorizing garnishee process against persons in pos¬ 
session of defendant’s property pursuant to h 3 ^the- 
cation are for defendant’s benefit, at least to the 
extent that the garnishee cannot waive compliance 
therewith without defendant’s consent.^! On the 
other hand it has been held that, where the gar¬ 
nishee sets up an .absolute title and it appears that 
he holds the property merely by virtue of hypothe¬ 
cation, he is not entitled to the protection afford¬ 
ed by statute to lienors when made garnishees, and 
must be charged absolutely ,22 and he may be es¬ 
topped to deny compliance with the statute by plain¬ 
tiff, as a condition of obtaining a surplus.23 It has 


also been held that in garnishment on foreign at¬ 
tachment the court acquires jurisdiction notwith¬ 
standing a lien on the property in favor of the gar¬ 
nishee which, if asserted, would absorb all the pro¬ 
ceeds of the property, but which the garnishee does 
not assert.24 Where a person holding an assignment 
of a debt as security is summoned as garnishee, in¬ 
stead of making him a claimant on process against 
the debtor, the objection is waived by appearance as 
garnishee and disclosure of the assignment.25 The 
sale of property by a pledgor to the pledgee for a 
specified amount, to be applied on the pledgee’s 
daim, does not waive the pledgee’s rights as against 
a garnishing creditor of the pledgor.2® 

§ 67. Lessees 

A lessee has been held chargeable with garnishee 
process, subject to his rights. 

It has been held that property which has been 
leased by defendant may be reached by garnishee 
process against the lessee, subject to the rights of 
the lessee,27 but there is authority to the contrary,23 
and, where a lessee has been summoned as gar¬ 
nishee, the court cannot continue the garnishment 
proceedings until the lease has expired, and then 
make an order on the lessee to deliver the prop- 
erty.23 

§ 68. Trustees and Assignees 

In subsequent sections is discussed the question 
of the liability of a trustee, infra § 82, or assignee, 
infra § 77, as dependent on the ownership of the 
property, or of a trustee as affected by the kind of 
interest subject to garnishment, infra § 76. 

Examine Pocket Parts for later cases. 


16. Mass.—Jenness v. Sbrieves, su¬ 
pra. 

C.J. p 90 note 4 [aj. 

17- Iowa.—^Fountain V. Smith, 80 N. 

W. OSS, 70 iQwa 282. 

28 C.J. p 91 note 5. 

18. Me.—^Emmons v. Bradley, 56 Me. 
333 . 

19. Mass.—^Darling v. Andrews, 9 
Allen 106. 

.Waiver qH. objection to process 
against assignee see infra § 66. 

20. NJBL—^Mitchell v. Green, 62 N. 
BL' 538—Wheel4r v. Emerson, 45 N. 
H. 526. 


Evidences of debt as subject to gar¬ 
nishment see infra § 105. 
sn. Colo.—^Metzler v. James, 19 P. 
886, 12 Colo. 322. 

22. Me.—Thompson v. Pennell, 67 
Me. 159. 

Property fraudulently conveyed as 
subject to garnishment see Fraud¬ 
ulent Conveyances § 310. 

23. Colo.—^Kortz v.^ Hbfihnan, 249 P. 
660. 80 Colo. 163. 

Agreement by garnishee that plaln- 
tttt need not pay garnishee amount 
of mortgage lien before obtaining 
surplus from sale of mortgaged prop^ 
erty estops garnishee to deny com¬ 
pliance.—^Kortz v, Hoffman, supra. 


La.—^McRae v. Austin, 9 La. 
Ann. 360. 

25. Mass.—^Darling v. Andrews, 9 
Allen 106. 

26. Minn.—Cooley v. Minnesota 
Transfer R. Co., 56 N.W. 141, 63 
Minn. 327, 39 Am.S.R. 609. 

27- Conn.—Sutherland v. Brown, 81 
A. 1033, 85 Conn. 67. 

Mass.—Clark v. Williams, 76 N.E. 

723, 190 Mass. 219. 

Rents as subject to garnishment see 
infra § 98. 

28. Wash.—^Drake v. CatUn. 61 P. 
396, 18 Wash. 816. 

29. Wash.—^Drake v. Catlin, supra, 
28 aj. p 91 note 18 [a]. 
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§ 69. Property Subject to Direct Levy. 

Arthough under eome statutes garnishment will lie 
only against property which cannot be reached by direct 
levy, clear provision to that efTect Is required. Physi¬ 
cal inaccessibility of the property ordlnjartly is not a 
prerequisite, difncultles In the way of a direct levy being 
sufficient. 

In accord with the view that one of the purposes 
of garnishment is to reach property not subject to 
direct levy, jsee supra § 2, it is a general condition 
prerequisite to the right to garnishment under some 
statutes that the property sought to be subjected 
cannot be reached by direct leyy.^® However, the 
courts have shown a disinclination toward a literal 
construction of provisions making the unavailability 
' of direct process a condition ^or the resort to gar¬ 
nishment,or at least recognize that there may be 
exceptions to the general rule and in the absence 
of clear provision to such effect the right to gar¬ 
nishment is not limited to cases where property in 
the hands of a third person is inaccessible for the 
purpose of direct levy.^s 

Provisions respecting the availability of direct 
process have been interpreted as looking to difficul¬ 
ties in the way of direct levy, which the creditor 
may reasonably wish to avoid, rather than to phys¬ 
ical inaccessibility,^^ Accordingly, notwithstanding 
such provisions, garnishment has been held to lie 
where the person in possession of the property 
sought to be reached claims a right or interest there¬ 
in which is inconsistent with the right of the officer 


to take possession under a direct levy,^^ or where 
the temporary condition of the property is such that 
it cannot be taken possession of by the officer with¬ 
out injury,S6 

Property held under naked bailment. It has been 
held that property in the possession of a depositary 
under a naked bailment may be reached by garnish¬ 
ment as not being subject to direct levy, although 
such a levy would be physically possible if the offi¬ 
cer could gain access to the property but this 
rule cannot obtain where the statute provides that 
property subject to garnishment must be held by 
the garnishee under some claim entitling him to re¬ 
tain possession.38 

§ 70. Right of Action or Privity of Contract 
between Defendant and Garnishee as 
Test 

Funds sought to be garnished must be such that an 
action for their recovery could be maintained by the 
defendant against the garnishee. There, must be an 
indebtedness by the garnishee to the defendant for 
which, according to some authorities, an action in debt 
or assumpsit would 

It is a gencrat requisite of the right to hold a 
person as garnishee that, but for the garnishment, 
defendant would have a right of action against 
him, see supra § 26; hence the fund or indebted¬ 
ness sought to be reached by garnishment ordinarily 
must be sudi that recovery therefor could be had 
in an action by defendant against the gamishee.^^ 


30. Wis*— J-A. Crosse Nat. Bank v. 
Wilson, 43 N.W. 168, 74 Wls. 891. 

28 C.J. p 92 note 46. 

Necessity of: 

Exhausting* other remedies see su¬ 
pra S 18. 

Prior issuance and return of execu¬ 
tion see supra § 16. 

31. Conn.—Sutherland v. Brown, 81 
A. 1033, 85 Conn. 67. 

28 C.J. p 92 note 48. 

33. N.H.—Stickney v. Bachelder, 18 
N.H. 40. 

33. Okl.—Model Chevrolet Co. v. 

Golden, 293 P. 196, 146 OkL 2. 

Vt.—Brown v. Davis, 18 Vt. 211. 

84. Me.—^Balkham v. Lowe, 20 Me. 
'369. 

Mass.—Burllnsame v. Bell, 16 Mass. 
818. . 

85. Mont.—Wilson v. Harris. 64 P. 
46, 21 Mont. 874. 

28 C.J. p 92 note 61. 

Lienor, mortgagee, or pledgee as 
garnishee see supra 64-66. 


36. Me.—Hooper v. Dcty, 19 Me. 66,- 
36 Am.D. 734. 

28 C.J. p 93 note 62. 

Sealed packages as .subject to gar¬ 
nishment see infra § 99. 

37. Me.—Balkham v. Lowe, 20 Me, 

369. , . 

Bailee as garnishee generally see su¬ 
pra 9 69. 

38 . —Good V. Ohertaulfer, 1 Tr. 
& H.Pr. 947, 

28 C.J. p 98 note 64, 

39 . xj.S.—Socony-Vacuum Oil Co. v, 
C. M. Johnston & Sons Sand & 
Gravel Co., C.C.A.MO,, 108 F.2d 276. 

A.ia.—Jasper Land Co. v. Riddle- 
sperger, 167 So. 231. 26 Ala.App. 
191, certiorari denied 167 So. 233, 
229 Ala. 381. 

Cal.—^Walker v. Doak, 290 P. 290, 210 
CaL 30.—Steineck v. Haas-Baruch 
Cp., 288 P- 1104, 106 Cal.App. 228. 

<5a.^Pirst Nat. Bank v. Colonial Fire 
Underwriters* Ins. Co., 127 S.B. 466, 
160 Ga. 166. 


Mont.—Davis v. Claxton, 268 P. 787, 
82 Mont. 674. 

Pa.—^Morris Finer Building & Loan 
Ass'n V. Dogostino, 8 Pa.Dist. & 
Co. 161. 

28 C.J. p 93 note 60. 

Property held-by public corporations, 
agencies, and officers see supra SS 
39-42. 

Property in custodia legia see supra 
SS 44-65. 

Maturity of debt see infra S 86. 
Aotlott at law 

Liability of garnishee to defend¬ 
ant must be of such character as 
will support an action at law.—^Flrst 
Nat Bank v. Lofland, 143 A. 407, 4 
W.W.Harr., Del.. 97. 

Bight of action not shown , 

Under a construction contract giv¬ 
ing the owner the right to withhold 
payments while claims for labor and 
material remain unpaid, the contrac¬ 
tor does not have the right to sue 
without first discharging a debt due 
a materialman, and a creditor of the 
contractor therefore cannot hold 
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The fact that defendant may maintain an action for 
the recovery of a fund does not of itself establish 
the right to subject the fund to garnishment, how¬ 
ever, particularly where defiendant’s right to main¬ 
tain the action is based on his. right to the fund 
in some repres.entative capacity.^® 

As the rule is sometimes expressed, the relation 
of debtor and creditor must ^ist between the gar¬ 
nishee arid defendaht,^! as the result of contract, 


express or implied;^® and the debt must run from 
the garnishee to defendant,unless, of course, the 
statute makes specific provision to the contrary>5 
Conversely; a creditor may pursue his remedy in 
garnishment for any indebtedness of the garnishee 
to the judgment debtor which is a definite certain 
obligation.'*® 

Liability to suit in debt or indebitatus assump¬ 
sit Frequently the rule is stated, at least in so far 


owner ^ garnishee for amounts al¬ 
leged to he due on the contract.—J.- 
C Mahan Motor .Co. v. Lyle,. 67 S.W. 
2d 746, IST .Tenn. 193. 

40 ^ Ga.T—Jackson v. Fulton . Nat. 
*' Bank, 167 S.E. 344, 46 Ga.App. 253. 
depositor's' right to sue hank qeus teat • 
of.,right ta garx^hse .han^jdLeposit. 
see infra 8 80. ‘ 

Property held in trust by defendant 
see infra § 81. 

shT ' tJ.S.—S. V. Long Island'Drug 
.. ^ Co., ' C.aA.N.Y.r US - F.2d 983, re¬ 
versing, D.C., 29 F.Supp. 737— 
Schaefer v. Post & Flagg, D.CAla., 

. 10 F.Supp. ^7. , , 

Cal.—talker V. Doak, 290 P. 290, 210 
. Cal. 30'. , 

Conn.- 7 TSelgel v. Helnaovitch, 24 A. 

2d 481, 128 Conn. 643. 

Ga.—Callahan v. Harwell, 146 ' S.F. 

624, 38 GaApp. 766. 

.lowa.^—^Malone--v. Moore, .227 N.W.. 
,.,169, 208 Iowa 13 00^. 

Miss!—^Travelers' Ins, Co. v. Inm^, 

‘ 126 So. 399, 16?'Miss. 810, sugges- 
\ tion of error sustained in part and 
overruled in part on other grounds 
128 So. 877, 167 Miss. 810.' 

' N.J.—*Riegelhaupt v; Russo; 177 A.- 
••' 878. 13 N.J.Misc., 278. / . , 

Okl.—Helms v. State, 280 P. 416, 
187 Okl. 66. 

Pa-—i^Uegheny" Cohnty v:" Simon, 89 
Pittsb.Leg.J. 131. 

TOxL—South Texas Lumber Co. v. 

' Nlcoletti, av.App., 54 S.W.2d 893, 
error dismissed. 

28 C.J. p 93 note '65. ‘' 

Rights a^gainst garnishee' as limited 
by Ills liability to defendant see 
Infra § 176. 

khOebt^ess held not shoij^, 
dX^Generally. . . 

Conn.—Seigei v. Heimovitch, 24 A.2d 
481, 128 Conn. 643. ^ ' 

Mich.—^Barium Realty Co. v. Hegg- 
■' bloto.'262 N.W. 647, 273 Mich. 66. 
Miss:=^Craig v. Gaddis, 167'So. 684, 
’■ 171 Miss. 379, 96 A.L.R. 1494. 

S.D.—^New York Life’’’ Ins. Co. v. 

Hyde, 4 N.W.2d 812. • 

88'. aj; p.9S note 65 [bl. , 

(2) A ^oral obligation does not 
constitute an indebtedness which is 
subject to ga^shment.—New York 
''1^6 Ins. €6. V. Hyde, supra. 

. !(3;) Difference between 8ace 
j^ount of mort^tt^^S*7^^f9 secure 
"' advc£n^‘ ^or constrdctkm of building 


on mortgaged premises, and actual 
advances, is not money owing to, or 
.recoverable by, contractor or mort¬ 
gagor so as to be subject to attach¬ 
ment execution sued out by Judg¬ 
ment creditor of contractor.—Meyer 
v. Pianti, .167 A. 374, 109 Pa-Super. 
313. , 

42. U.S.—German v. Universal Oil 
Products Go*:. D.aMC.;' 6 F.SupiS). 
63. ^ 

28. CJ. p 94 note 66. 

Option to sue in tort or contract 
’ A claim by a shipper against a 
carrier does not arise out of con-: 
tract within the * rule set forth in 
the -text where. the shipper can 
choose whether to sue in contract 
or in tort, for the creditor cannot 
exercise the shipper's right to choose 
what ft would do or on which cause 
of action it would rely.—^Peycke 
Bros. Commission Co. v. Sandsfone 
Co-Op. Co., 191 S.W. 1088, 196 Mo. 
App. 417. 

43L, Mass.—Williams v. Boardman, 9 
Allen 570. 

44. Cal—Ganhle v. Biscailuz, 84 P. 

2d 178, 29 Cal.App.2d 236. 

Colo.—State v. Elkins, 270 P. 876, 
84 Cp]o. 409. 

Ill.—Bullard v. Mason, 217 III App. 
401. 

Hly.—^Metropolitan Life Ins. Co. v. 
Hightower, 276 S.W. 1063, 211 Kyi 
86, 44 A.D.R. 1168. 

WrVa—Ohio Sav, Bank & Tni&t Co^ 
V. Loewenstein*'Realty Co., 198 S, 
B. 624, 120 W.Ya. 216. 

28 C.J. p 94 note 69. 

Garnishment agSLin^t debtor of de¬ 
fendant's debtor see supra 9 25. ' 

Fxlvlty of Interest 
There must be, >some privity of 
interest between the garnishee and 
defendant.—^Hoffman v. Mechanics- 
American Nat. Bank of St Louis, 249 
S.W. 168, 211 Mo.App. 643. 

Xdability to drawer, not payees- of 
oheok 

'The Indebtedness of ’ bank is to 
drawer of check, not to payee there¬ 
of, and It does not, by accepting a 
check, become liable as garnishee to 
creditor of payee.—Jackson v. Pul¬ 
ton Nat Bank, 167 S.E. 344, 46 Ga. 
App. 253. 

Aooeiuits due third person 
Where owner of machine perpiit- 
ted another to work it and enum mon¬ 
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ey with It creditor of such owner 
could not garnishee accounts repre¬ 
senting moneys thereafter earned 
from operation of machine, since the 
accounts were not due to such own¬ 
er.—Satanta State Bank v. McNab- 
ney, 197 P. 879» 109-Ka^ 69. 

4^ Tenn.—^Mountain City Mill Co. 
..y. Waller, 1 Tenn.Ch.A. 629. 

28 C.J. p 96 note 70. 

*46. III.—^Wetteri V. Horix, 33 N.E.2d 
. 615, .309 III App. 636. 

Contingent liabilities see infra 9 87. 

l^obtedness held shown 

(1) Generally. 

N.J.—^Brombacher v. Joumesntnen 

Barbers* International Union of 

America, Local No. 862, 147 A. 48, 

7 N.J.Misc. 661, affirmed 150 A. 917, 

. 106 N.J.Law 660. 

Tex.—Crowley v, Adams Bros. & 

Prince. Civ.App., 262 S.W. 883. 

28 aj. p 93 note 66 Ca}. 

(2) Interest owed to defendant un¬ 
der an agreement to pay interest on 
funds deposited as collateral for the 
issuance of bonds oan be reached by 
garnishment.—Snider v. W. C. Mul¬ 
lins Const. Co., 244 IlLApp. 291. 

(3) Defaulting bidder's statutory 
liability to pay defendant in execu¬ 
tion loss sustained if resale brings 
less than defaulted bid, not being 
penal, may be garnished.—Gilliland 
V. Cardinal, Tex.Civ.App., 44 S.W.2d 
434, error dismissed. 

(4) Whew plaintiff shows dn in¬ 
debtedness from garnishee to defend¬ 
ant, the fact that garnishee holds a 
claim which might be set off against 
the indebtedness will not prevent 
garnishment.—Sandusky Cement Co. 
V. A. R. Hamilton & Co., D.C.OI^ip, 
273 P. 696. 

(5) Funds due attoraeys for serv¬ 
ices rendered to' testamentary trus¬ 
tees can be garnished by creditors 
of the attorneys, notwithstanding 
their services have not been complet¬ 
ed; and this is so even though one 
of the trustees has been appointed 
temporary administratrix and claims 
to have paid, as administratrix, the 
amount due, no authority to pay in 
such cap€Msity being shown.—Begfrs 
V. Brooker, Civ.App., 79 S.W.2d 642, 
affirmed Beggs v. Fite, 106 S.W.2d 
1089, 180 Tex. 46. 
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as concerns the garnishment of moneyed demands, 
Aat defendant’s daim against the garnishee must 
be such that, but for the garnishment, h<^ would 
have a right df action in debt or indebitai^is as¬ 
sumpsit.'*'^ G)nversely, if the claim of defendant is 
a subject of suit in debt or assumpsit,^^ as in the 
case of claims for damages for breach of contract 
where the da m ages can be measured by a legal 
standard,it is subject to garnishment. However, 
it has been held that the form of action in which 
defendant would have had to sue the garnishee is 
immaterial so long as the indebtedness of the gar¬ 
nishee is liquidated and not contingent on a future 
event,^® and that a determination of whether an ac¬ 
tion of debt or indd)itatus assumpsit would lie 
against the garnishee is merely a convenient test 
to ascertain whether the claim is liquidated and not 
contingent®! 

An agent of defendemt^s debtor, haying in his 

B. OWITBRSH 

§ 71. In Generstl 

Only property of defendant, and not that whioh In 
good oonacience should be treated as belonging to an* 
other, can be reached by garnishment 


§ 71 

possession the funds of his principal, cannot be 
charged as garnishee as being indebted to defend- 
ant.52 

Validity of debt A gamishable debt cannot arise 
from a contract which is invalid or unenforceable,®^ 
as in the case of a contract which is void for fraud 
practiced on the garnishee.®^ An illegal debt does 
not subject the debtor to garnishee process,®® but 
the contrary has been held with respect to money 
arising from an illegal combination to regulate pric¬ 
es and curtail output.®® 

Assigned claim. It has been held that an assigned 
claim cannot be reached by garnishee process 
againet the obligor at the suit of a creditor of the 
assignee,®'^ but there is also authority to the con¬ 
trary.®® A gamishable debt may arise from an 
assigfnment of an unperformed contract and its per¬ 
formance by the assignee.®® 

? AND TITLE 

4 

Garnishment proceedings will reach such moneys, 
credits, or other property as actually belong to de¬ 
fendant, and only such property.®® They will not 


47. Ala.—aidss ▼. Glaze, 164 So. 51, 
231 Ala. 234—^Booker T. Washlng- 
ton Burial Ins. Co. v. Hoberts, 153 
So. 409, 238 Abu 206—Coosa Land 
Co. V. Stradford, 140 S6. 5S2, 224 
Ala. 511—Pettus v. I>udley Bar Co., 
118 So. 163, 218 Ala. 163—Packard 
Motors Co. of Alabama v. Tally, 
103 So. 455, 212 Ala. 487—Alexan¬ 
der V. Birmingham Trust & Sav¬ 
ings Co., 89 So. 66, 206 Ala. 50, 16 
A.LI.R. 1079—^First Nat. Bank v, 
Gaines, 168 So. 702, 27 Ala.App. 
191—Jasper Land Co. v. Riddle- 
sperger, 157 So. 281, 26 Ala.App. 
191, certiorari denied 167 So. 233, 
229 Ala. 831. 

Ill—Pogline v. Central Mut. Ins. Co, 
of Chicago, 280 IllApp. 5—Wold, 
for ITse of Wegener, v. Glens Falls 
Indemnity Co., 269 IllApp. 407— 
Swope V. McClure, 239 IllApp. 578. 
Okl.—^Tucker ▼. Ware, 37 P.2d 623, 
169 Okl 401. 

28 aj. p 96 note 71—31 CJ. p 412, 
note 10 Cal. 

Obligations not dischargeable by 
payment of money see infra § 100. 

Present or fatnre right of aetton. 

<1) The test is whether defendant 
has a right of action in debt or in^ 
debitatus assumpsit against the gar¬ 
nishee at the time of the service of 
the writ or whether he will certainly 
have such a cause of action in the 
future.—Schaefer v. Post & Flagg, 
D.CAla., 10 F.SUPP. 827. 


(2) Maturity of claim see Infra § 

86 . 

48, Ala.—^Booker T. Washington 
Burial Ins. Co. v. Roberts, 163 So. 
409, 228 Ala. 206. 

Del—In re Elliason, 113 A. 798, 1 W. 
W.Harr. 198. 

49. Ala.—^Booker T. Washington 
Burial Ins. Co, v. Roberts, 158 So. 
409, 228 Ala. 206. 

sa m—Zimek v. Illinois Nat. Cas¬ 
ualty Co„ 19 N.B.2d 620, 370 Ill 
672—Wetten v. Horix, 33 NJBL2d 
615, 309 IllApp. 535. 

6L Ill—Zimek v. Illinois Nat. Cas¬ 
ualty Co., 19 N.B.2d 620, 370 U1 
672—Wetten v. Horix, 33 N.H.2d 
615, 309 niApp. 585. 

58. Wia—Hussa v. Sikorski, 76 N. 

W. 1117, 101 Wis. 131. 

28 C.J. p 94 note 69 [a]. 

Treasurer of oorporaaion 
Mo.—^Neuer v. O'Pallon, 18 Mo. 277, 
59 Am.D. 313. 

Bank cashier 

U.S.—^Lewis V. Smith, D.C., 16 F.Cas. 
No.8,332, 2 Cranch C.C. 571. 

53. Ala.—^Booker T. Washington 

Burial Ins. Co. v. Roberts, 153 So. 
409, 228 Ala. 206. 

Ill—Shraiberg Mfg. Co. v. Boston 
Ins. Co., 246 IllApp. 196. 

28 C.J. p 94 note 66 Ca]. 

54. Mass.—^E^y v. Sears, 111 Mass. 
164. 


55. Me.—McGlinchy v. WlncheU, 63 
Me. 31. 

28 aJ. p 95 note 73. 

56. Ohio.—Geurinck v, Alcott, 63 N. 
TSL 714, 66 Ohio St. 94. 

57- Mass.—^Folsom v. Haskell, 11 
Cush. 470. 

28 C.J. p 95 note 76. 

58, Conn.—Apthorp v. Lockwood, 1 
Root 198. 

59. Pa.—Shannon Mfg. Co. v. Mc- 
Caulley, 63 A. 794, 214 Pa. 377. 

28 C.J. p 95 note 78. 

eOm Colo.—^Denver Joint Sto<dc Land 
Bank of Denver v. Moore, 25 P.2d 
180, 93 Colo. 161. 

D.C.—Commercial Credit Co. v. Camp¬ 
bell. 74 F.2d 468, 64 App.D.C. 64. 

Ga.—^EJxecutlve Committee of Baptist 
Convention v. Smith, 147 S.Ei. 418, 
39 Ga.App. 417. 

Ill—^Morris v. Carroso, 11 N.B.2d 816, 
292 IllApp. 620. 

Kan.—Chatterton v. Clayton, 95 P.3d 

I 340, 160 K a n . 526—Titus v. Van- 
sickle, 50 P.2d 972, 142 Kan. 652. 

I La.—Airey & Stouse v. Hoke, 115 So. 
60, 164 La. 998. 

N.J.—^Kahn & Feldman v. United 
Piece Dye Works, 7 A.2d 793, 123 
N.J.Liaw 18, affirmed 12 A2d 384, 
124 N.J.Law 372. 

Pa.—Austin-Nichols & Co. v. Union 
Trust Co. of Pittsburgh, 137 A 
461, 289 Pa. 341. 

Tex.—South Texas Lumber Co. v. 
Nicoletti, CivApp., 64 S.W.2d 893, 
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reach property which in equity and good conscience 
should be treated as the property of some one other 
than defendant,and where defendant’s title to 
property is so defective that he could not retain it 
as against a third person such property cannot be 
considered as belonging to him for the purpose of 
garnishment.Property wrongfully or illegally ob¬ 
tained from defendant under circumstances which 
prevent the passing of title out of him still belongs 
to him for the purposes of garnishment,but mere 
irregularities which do hot prevent the passing of 
title do not render the property subject to garnish¬ 
ment as belonging to defendant.®^ 

Proceeds of mortgaged property. Generally, the 
unconditional consent of a chattel mortgagee that 
the mortgagor may sell the mortgaged property and 
apply the proceeds on the mortgage debt amounts 
to a substitution of the mortgagor’s personal prom¬ 
ise in lieu of the mortgage security, and in such 
case the proceeds of the sale, while in the hands 
of the mortgagor, are subject to garnishment by 


his judgment creditors.®® However, a contrary re¬ 
sult obtains where the mortgagee agrees to the 
sale on the condition that the proceeds shall be 
paid to himself®® or a third person®^ for the pur¬ 
pose of application on the mortgage debt. The fact 
that an individual has permitted defendant to mort¬ 
gage such individual’s property does not make the 
property that of defendant, so as to permit a cred¬ 
itor of defendant other than the mortgagee to gar¬ 
nish the proceeds of a sale of the property as con¬ 
stituting defendant’s funds.®® 

Plainiiff^s own property cannot be recovered hy 
garnishment.®® 

§ 72. Individual or Corporation Property 

Property of an Individual cannot be garnished for a 
debt of a corporation. 

Where the action or claim of the creditor is 
against a corporation, garnishment cannot reach the 
property of, or money due to, an individual.^O in 
order to reach the property of individuals who have 


error dismissfed—^Dean v. Civ. 

App., 18 S.W.2d 784. 

Vt.—Northfleld Nat. Bank v. B; B. 
Bills Granite Co., 134 A. 595, 100 
Vt 11. 

Wasli.—^Relnoehl v. Vervaeke, 82 P.2d 
861, 196 Wash. 848. 

28 C.J. p 95 note 80, p 120 note 34 
[a] (1). 

Penal UaldUty of defendant resnlt-. 

Ing from gagnishment 
Judgment .creditor of contractor 
can garnish funds due the contractor, 
notwithstanding the existence of 
statutes which require contractor 
first to pay claims for material and 
labor before applying funds received 
by him under the contract to any oth¬ 
er purpose, and which make it a mis¬ 
demeanor for him to fall so to do.— 
Morehouse Lumber & Building Mate¬ 
rial Co. V, Jacob & Walker, 139 So. 
713, 18 La.App. 536, affirmed 144 So. 
190 and 147 So. 504, 177 La. 76. 

'‘The funds of a society or associa¬ 
tion cannot be reached by gamish- 
■ment to make good the obligation of 
some few individual members of such 
society, unless the evidence shows 
the extent of the share of such debt¬ 
ors remaning after all the obliga¬ 
tions of the society are paid.''—Chas¬ 
tain V. Baxter, 81 P.2d 21, 22, 139 
I K a n . 381. 

Bents due third person 

(1) Rentals due from tenants of 
mortgaged premises to alienee of 
mortgagor are not subject to at¬ 
tachment execution under Judgment 
against mortgagor.—^Fisher for Use 
of Buck V. McFarland, 167 A 377, 110 
Pa. Super. 184. 

<2) Where liability of lessees under I 


a lease is to Judgment debtor’s wife 
only, and not to the community, rent 
due under the lease is not ^iubject 
to garnishment by husband's judg¬ 
ment creditor, whether or not the 
leased premises belong to the com¬ 
munity.—^Brian & Brian v. Shad, Lia. 
App., 186 So. 766. 

Suffloiency of delivery to pass title 
to defendant 

Check or dreuCt delivered by insur¬ 
ance company to its own agent does 
not become property of insured so 
as to be garnishable as property of 
insured.—Charles B. Nelsen & Co. v. 
Rodriguez, 133 So. 347, 172 La, 14. 

61- Ala.—Sloss V. Glaze, 164 So. 51, 
53, 231 Ala. 234. 

^'Garnishment proceedings were not 
intended to entitle a creditor to hold 
such properties or funds which in 
truth do not belong to the debtor and 
which should not as a matter of 
equity be applied as a payment of his 
debts.”—Sloss V. Glaze, supra—^Pet- 
tus V. Dudley Bar Ca, 118 So. 153, 
154, 218 Ala. 163. 

Property held in trust by defendant 
see infra § 81. 

Defendant’s use of check for special 
purpose 

Deposit of cashier’s check with city 
by third person to enable construc¬ 
tion company to comply with require¬ 
ment that a bid must be accompanied 
by a deposit to insure performance, 
is not subject to garnishment by 
Judgment creditor of construction 
company after bid has been rejected, 
as construction company had no title 
to check or fund it represented.— 
Royal Tire Service v. George W. Bell 
Co., 297 N.W. 88, 189 Neb. 238. 


62. Me.—Foster v. Libby, 24 Me. 
448. 

28 C.J. p 96 note 85. 

Mere claim by third person 

Disclosure by garnishee of claim 
made by third person did not in itself 
defeat Jurisdiction.—^Industrial Co. v. 
Winter, 239 N.W. 891, 256 Mich. 474. 
63- Iowa.—^Kenosha Stove Co. v. 

Shedd, 48 N.W. 933, 82 Iowa 540. 
Claim for property parted with un¬ 
der illegal contract see infra 5 118. 

64. W.Va,—Aumann v. Black, 16 W. 
Va. 778. 

28 C.J. p 97 note 89. 

65. N.D.—Shortridge v. Sturdivant, 
166 N.W. 20, 82 N.D. 154. 

28 C.J. p 123 note 62. 

66. Ala,—Sloss V. Glaze, 164 So. 
51, 231 Ala, 234. 

N.H.—Cotta V. O’Neal, 58 N.H. 672. 
67- S.D.—Minneapolis Threshing 
Mach. Co. V. Calhoun, 159 N.W. 127, 
37 S.D. 642. 

6a Kan.—Schmidt v. SulUvan, 66 P. 
2d 548, 145 Kan. 627. 

69. Iowa.—Kerr v. Kennedy, 93 N.W. 

353, 119 Iowa 239. 

28 C.J. p 96 note 84. 

7a Ga.—^Todd v. Stewart, 86 S.B. 

284, 17 Ga.App. 113. 

Ill.—Rothenberg v. Radtke Bros., 34 
N.B.2d 892, 310 Ill.App. 638. 
Wrongful use of corporate assets by 
officer 

Where the president of a corpora¬ 
tion assigns assets thereof to a bank 
for application on his own individual 
indebtedness, the bank is liable as a 
garnishee to a creditor of the corpo- 
tion, when it is shown that the bank 
had knowledge of the facts and cir¬ 
cumstances involved in the assign- 
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made an abortive attempt to organize a corporation 
the action must be against them personally.^! 

§ 73. Joint or Several Ownership 

a. In general 

b. Debts due defendants only 

c. Debts due defendants and others 

a. In General 

The right of a creditor having a claim against 
several debtors to garnish a fund due one of them 
is considered infra subdivision a of this section. 
The right of a creditor to reach funds due jointly 
to defendant and a third person is considered infra 
subdivision b of this section. 

Garnishment of the property of a partnership or 
the members thereof is treated in the C.J.S. title 
Partnership § 217, also 28 C.J. p 98 note 17-p 101 
note 62. 

Examine Pocket Parts for later cases. 

b. Debts Due Defendants Only 

A creditor having a ciaim against two or more de¬ 
fendants Jointly and severally can garnish a debt due 
one of the defendants; but a debt due one of several 
defendants has been held not garnishable where the 
liability of the defendants to the garnishing creditor is 
Joint only. 

It is generally held, by analogy to the rule that an 
execution against several judgment debtors may be 
levied on the property of any one or more of 
them, 72 that garnishee process in an action against 
several defendants is available to reach property 
and credits belonging to any one or more of themes 
where the liability of the defendants is joint and 
several, 74 and there can, of course, be no doubt in 


this connection where statute expressly sanctions 
such procedure.76 However, it has been held that 
in the absence of such provisions property or cred¬ 
its belonging to only one or less than all of de¬ 
fendants cannot be reached by garnishment, at least 
where the liability of the defendants to the garnish¬ 
ing creditor is joint only.7® 

c. Debts Due Defendants and Others 

Some authorities hold that garnishment will not lie 
to reach funds due Jointly to defendant and a third per¬ 
son ; but there Is authority to the contrary. 

According to some authorities a debt due jointly 
to defendant and another person not a party de¬ 
fendant cannot be reached by gamishment.77 This 
rule is broadly based on the doctrine that plaintiffs 
rights cannot rise higher than those which defend¬ 
ant had, and, as defendant could not alone have 
sued on the claim, plaintiff cannot in effect do so 
by way of garnishment.72 Moreover, garnishment 
proceedings in an action against fewer than all of 
joint obligees are not adapted to the adjustment of 
the respective rights of the several obligees as 
against the obligor or as between themselves.72 
However, there is authority which holds that cred¬ 
its jointly owned by defendant and another may be 
reached by garnishment to the extent of defend¬ 
ant’s interest.®® In these jurisdictions the doctrine 
applicable in the case of a single debtor, that one 
cannot be held as garnishee unless defendant could 
have maintained an action against him, see supra § 
26, does not apply.®! 

It has been held that the reasons for the rule 
against levy by garnishment on joint interests in an 
action against fewer than all the joint owners do 
not obtain where there are statutory provisions for 


xnent.—^Victor A. Dorsey & Co. v.l 
Central Republic Trust Co., 277 IlL 
App. 126. 

71- Ga—Todd v. Stewart, 86 S.E. 

284, 17 OaApp. 113. 

72. Wis.—Chase v. Doxtater, 182 N. 

W. 964, 147 Wis. 681. 

2£ C.J. p 97 note 1. 

Execution against some of defendants 
see Executions § 15. 

78. Minn.—^Aultman, Miller & Co. v. 
Markley, 63 N.W. 1078, 61 Minn. 
464. 

28 C.J. p 97 note 2. 

Cedefendant as garnishee see su¬ 
pra I 34. 

Levy against separate estate of joint 
debtor under writ issued against 
joint estate see Infra § 152. 

74. Tex.—Cepe v. Oil Well Supply 
Co., Civ.App., 57 S.W.2d 917, error 
refused. 

75. Ill.—Hillmer v. Chicago Bank of 
Commerce, 26 N.£12d 726, 304 HI. 


App. 486—^Boksa v. Buchaniec, 245 
IlLApp. 602. 

28 C.J. p 97 note 8. 

78. IlL—Chicago & N. W. R. Co. v. 
Scott, 61 N.B. 680, 174 IlL 418, re¬ 
versing 67 IlLApp. 92. 

28 C.J. p 97 note 4. 

77. Ga—^Bryant v. McCrary, 161 S. 
B. 286, 237, 40 GaApp. 685, quoting 
Corpus juris. 

Wis.—Gerber v. Ogle Coal Co., 218 N. 
W. 361, 366, 196 Wis. 678, 57 A.L.Ri 
838, citing Ctorpus Juris. 

28 C.J. p 97 note 7. 

Joint bank deposit see infra § 80. 
Debt due tenants by entirety 

A debt due a husband and wife as 
tenants by the entirety cannot be 
sramlshed by a cT:»ed4tor of only one 
of the spouses.—CuUum v. Rice, JMo^ 
App., 162 S.W.2d 842. 

78. Ga.—^Bryant v. McCrary, 161 S. 
B. 286, 237, 40 GaApp. 686, quot¬ 
ing Corpus Juris. 

28 C.J. p 98 note 8. 
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79. NJEL —^Hanson v. Davis, 19 N.H. 
133—^French v. Rogers, 16 N.H. 177. 
Corpus Juris oited in denying right 
to garnish witness fees collected by 
a constable in view of the undeter¬ 
mined respective rights of the wit¬ 
nesses and constabla—Smith y. Oak 
Cliff Bank & Trust Co., Tex.Civ.App., 
99 S.W.2d 1103, 1106. 

sa Ill.—^Hackman v. Platt, 19 K.B. 
2d 468, 298 IlLApp. 626—^Alexander, 
for Use of Tobey Furniture Co., v. 
Live Stock Nat. Bank of Chicago, 
282 DLApp. 316. 

Pa—^American Oil Co. v. Falconer, 8 
A.2d 418, 136 PaSuper. 698. 

Wash.—Sisson v. Durrant, 278 P. 174, 
162 Wash, 382. 

28 C.J. p 98 note 13. 

81. IlL—^Hillmer v. Chicago Bank of 
Commerce, 26 N.B.2d 726, 304 HI. 
App. 430—Cohen v. North Avenue 
State Bank, 26 N.lL2d 691, 304 IlL 
App. 413. 
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interpleading the persons jointly interested with de¬ 
fendant but the rule has been declared and en¬ 
forced notwithstanding such provisions.^s 

Tangible property. The rule prohibiting garnish¬ 
ment of a fund due defendant and another jointly, 
and the reasons on which it is founded, have been 
held applicable where tangible property owned joint¬ 
ly by defendant and another is sought to be reached 
by garnishment but a distinction has been made 
and such property held subject to garnishment, al¬ 
though a mere credit would not be liable under the 
same circumstances.^® 

Funds in possession of joint owner thereof. 
Funds owned jointly and in the possession of one 
of the joint owners are not subject to trustee proc¬ 
ess for the sole debt of another joint owner but 
this rule has no application where the joint owner 
who is in possession of the fund has appropriated to 
himself his own share of the fund so as to leave him 
in the position of holding the balance as money or 
its equivalent belonging to defendant.®^ Where a 
debtor makes a settlement with joint creditors 
whereby the debt is paid to one of them, the lat¬ 
ter may be charged in garnishment for the amount 
due by him under the settlement to his coowner of 
the claim.®® 

§ 74. -Objections and Waiver 

It has been held that where garnishee does not object 
to garnishment of a Joint obligation by a creditor whose 
claim Is not against all the obligees, defendant cannot 
80 object; but there Is authority which considers it Im¬ 
material who objects. 

It has been held to be immaterial who raises the 
objection that a joint obligation cannot be subjected 
to garnishment in an action against one or fewer 
than all of the joint obligees.®® On the other hand, 
it has been held that, where in such a case the gar¬ 


nishee does not object, defendant cannot.®® Gen¬ 
erally the garnishee may object that all the parties 
interested in the claim sought to be reached are not 
before the court,but it has been strongly inti¬ 
mated that, where all of such parties are m court, 
so that the garnishee can be fully protected by the 
judgment against him, he cannot raise the objection 
that his obligation is joint and not due to defend¬ 
ant alone.®® Where a judgment adjudging a person 
liable as garnishee is enforced by scire facias, see 
infra § 261 , the objection that the debt sought to be 
subjected is owing to defendant jointly with a 
stranger need not be pleaded in abatement in the 
original proceedings, but may be made by way of 
answer to the scire facias.®® 

§ 75. Equitable Interests or Demands 

While equitable interests are not ordinarily subject 
to garnishment, an exception to the rule exists where the 
Interest of the equitable owner is definitely ascertained 
or is capable of definite ascertainment. Equitable in¬ 
terests can be garnished under statutes in effect so pro¬ 
viding. 

In the absence of a clear legislative intention to 
make equitable interests and demands subject to gar¬ 
nishment, it is generally held that garnishment is 
unavailable to reach them.®^ Fundamentally this 
rule is an incident of the very nature of garnish¬ 
ment as being a legal rather than an equitable rem¬ 
edy,®® and g^ew out of the disinclination of the 
courts to impute to the legislature any intention to 
have a court of law perform the intricate functions 
of a court of chancery.®® However, it has been held 
that an equitable interest may be reached by gar¬ 
nishment where the interest has been definitely as¬ 
certained so that defendant might recover it in an 
action at law,®*^ or where it is capable of definite 
ascertainment under the rules concerning garnish¬ 
ment of contingent or uncertain claims.®® 


82. Miss.—^Pewell v. Americaji Sure¬ 
ty Co., 28 So. 755, 80 Miss. 782, 92 
Am.3.R. 625. 

83. Mich.—Naohtegall v. Reilley, 180 
N.W. 699, 165 Mich. 847. 

84. Tex.—^Brown ▼. Cassidy South¬ 
western Commn. Co., Civ.App., 225 
S.W. 883. 

28 C.J. p 98 note 11. 

85. Vt—^Bartlett v. Wood, 82 Vt. 
872. 

28 C.J. p 98 note 12. 

88. Vt.—^Royal Bank of Canada v. 

airard, 185 A. 497, 100 Vt 117. 
87. Vt—Royal Bank of Canada v. 
^^.-filrard, supia. 

' 88^ Mo.—^Miller v. Richardson, 1 Mo. 

V j/io. 

8a vt. —^Fairchild v. Lrampson, 37 
Vt 407. 

Befsndaat’s oodwner of the debt 


may raise the objection on a col¬ 
lateral attack on the judsrment pur¬ 
porting to appropriate the debt to 
plaintiff’s claim.—Hawes v. Waltham, 
18 Pick., Mass., 451. 

9a Tex.—^Dancy v. Skidmore, 51 S. 
W. 279, 21 Tex.Civ.App. 388. 

91. Ind.—Field v. Malone, 1 N.B. 
507, 102 Ind. 251. 

Mass.—Stillings v. Toung, 37 N.B. 
175, 161 Mass. 287. 

92. Ind,—Field v. Malone, 1 N.E. 507, 
102 Ind. 251. 

93. Mass.—Stillings v. Toung, 37 N. 
m 175, 161 Mass. 287. 

94. Ill.—^Holowaty for Use of Cher- 
ka, V. Prudential Ins. Co. of Amer¬ 
ica, 282 IlLApp. 584. 

28 C.J. p 101 note 74. 

96. U.S.—^McLieod v. Cooper, C.C.A. 
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Fla., 88 F.2d 194, 196. citing Cor¬ 
pus Juris, and certiorari denied 57 
S.Ct 938, 301 U.S. 705. 81 UBd. 
1359, rehearing denied 58 S.Ct 5, 
302 U.S. 773, 82 L.Bd. 599. 

Garnishment as legal remedy see su¬ 
pra § 2. 

98. Mo.—^Lackland v. Garesche, 56 
Mo. 267. 

28 C.J. p 102 note 76. 

97. N.a—Gaither v. Ballew, 49 N. 
C. 488, 69 Am.D. 763—^Peace v. 
Jones, 7 N.C. 256. 

98- Conn.—Smith v. Gilbert 41 A 
284, 71 Conn. 149, 71 Am.S.R. 163. 

Md.—Safe Deposit & Trust Co, of 
Baltimore v. Independent Brewing 
Assoc., 96 A. 617, 127 Md. 463. 

Garnishment of contingent Uabilities 
generally see infra { 87. 
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Equitable interests are subject to garnishment 
where statutes expressly or in effect so provide,®^ 
although there is authority denying the right to 
garnish equitable interests notwithstanding language 
in the statutes broad enough literally to include eq¬ 
uitable as well as legal rights and interests.^ Under 
some statutes the intention to render equitable in¬ 
terests liable to garnishment has been worked out 
from the sweeping terms in which the property 
which may thus be reached is described, although 
no express mention is made of equitable interests.^ 
The right to garnishee equitable interests has been 
upheld under the code practice whereby a general 
form of civil action is used to recover either legal 
or equitable claims,^ but this effect has been denied 
to the blending of law and equity jurisdiction where 
the garnishment laws are administered also by in¬ 
ferior courts having no equitable jurisdiction.^ 

Where the garnishment proceedings are in equity. 


the usual objections to garnishment of equitable in¬ 
terests do not apply.® 

§ 76. - Property Held in Trust for De¬ 

fendant 

The Interest of a beneficiary In a trust, particularly 
in an active spendthrift truat, cannot ordinarily be 
reached^by garnishment unless statutes otherwise pre- 
zorXhe./'By some authorities, however, the garnishabiiity 
of trust funds is made to turn on the question of wheth¬ 
er or not the beneficiary’s Interest is contingent, and on 
the existence of discretionary powers in the trustee or 
beneficiary. 

In accord with the doctrine set forth supra § 75 
that equitable interests are not subject to garnish¬ 
ment, the general rule, in the absence of statute 
otherwise providing, is that the interest of defend¬ 
ant as the beneficiary of a trust cannot be reached 
by garnishment,® at least where the trust is a 
spendthrift-trust,'^ or where the trust is active® and 


99, Kaji.—^Koelliker v. Denkinger, 83 
P.2d 703. 148 Kan. 503, 119 A.L.R. 
1, modified on other grounds 86 P. 
2d 740, 149 Kan. 259, 119 
1525. 

Md.—^Roberts v. First Nat Bank, 
146 A. 220, 167 Md, 36. 

28 C.J. p 102 note 81. 

1. N.C.—Gaither v. Ballew, 49 N.C. 
488, 69 Am.D. 763—Glllis v. McKay. 
15 N.C. 172. 

fi. Kan.—Swoflford Bros. Dry-Goods 
Co, V. John S. Brittain Dry-Goods 
Co., 67 P. 235, 9 Kan.App. 1. 

3. Wash.—Smith v. Gruber Lumber 
Co., 142 P. 493, 81 Wash. 111. 

4. Cal.—Hassle v. God Is With Us 
Cong., 35 Cal. 378, 387. 

5. Me.—^Haley v. Palmer, 78 A. 368, 
107 Me. 311. 

28 C.J. p 102 note 86. 

Equitable garnishment see supra 9 

10 . 

6. XJ.S.—Baumgarden v. Reconstruc¬ 
tion Finance Corporation, C.O.A.I11., 
131 P.2d 741. 743, quoting Corpus 
Juris —^McLeod, v. Cooper, C.C.A. 
Fla., 88 F.2d i94, 195, citing Cor¬ 
pus Juris, and certiorari denied 57 
S.Ct 938, 301 U.S. 706, 81 L.Ed. 
1359, rehearing denied 68 S.Ct. 5, 
302 U.S. 773, 82 L.Ed. 599. 

Cal.—State Athletic Commission of 
California v. Massachusetts Bond¬ 
ing & Insurance Co., 117 P.2d 75, 
46 Cal.App.2d 823, prior opinion 113 
P.2d 720—Van Orden v. Golden 
West Credit & Adjustment Co., 9 
P.2d 672, 122 Cal.App. 132—^RaOo 

V. Foltz, 288 P. 824, 886, 106 Cal. 
App. 51, citing Corpus Juris. 

Del.—^In re Eliason, 118 A. 798, 1 W. 

W. Harr. 198. 

Iowa.—^Darling v. Dodje, 206 N.W. 
' 266, 200 Iowa 1803. 


Mich.—Meier v. Blair, 282 N.W. 884, 
287 Mich. 13. 

N.J.—Shakln v. Abrams. 173 A. 186, 
12 N.J.Misc. 593. 

Wash.—^B. F. Goodrich Co. v. Thrash, 
181 P.2d 734. 

28 C.J. p 102 note 89. 

Bank deposit of defendant’s funds in 
name of another see supra 9 80<. 
Trustee appointed by court as gar¬ 
nishee see supra 9 49. 

BsuefiolarT’s interest in specific prop¬ 
erty 

Where, the Interest of a residuary 
legratee is subject to a trust during 
the life of a third person and the 
trustees have power to sell the whole 
or any part of the property for the 
purpose of reinvestment, the interest 
of the residuary legatee in specific 
property held by the trustees is not 
subject to garnishment while the 
conditions of the tziist are still un¬ 
performed.—^Merrlam v. Wagener, 77 
N.W. 44, 74 Minn. 215. 

Gamlshiuent against purchaser of 
trust property 

Garnishment will not lie against 
the purchaser of trust property at 
the instance of a creditor of the ben¬ 
eficiary, since- the obligation of the 
purchaser is to the trustee, and no 
relation of debtor and creditor exists 
between the purchaser and the ben¬ 
eficiary.—Walker v. Doak, 290 P. 290, 
210 Cal. <80. 

Xn PejinsylTania 

(1) The inter^t of a beneficiary in 
an ordinary inter vivos trust, which 
contains no spendthrift clause, is 
subject to -foreign attachment at the 
instance of his creditors.—^In re Stewr 
art’s Estate, 5 A.2d 910, 334 Pa. 856. 

(2) A wife seeking., alimony or 
maintenance .and .s.upport can, by 
foreign attachment, reach her hus¬ 
band’s ihterest Us beneficiary in a 


trust even though the trust contains 
a spendthrift clause; and this is so 
whether she is a residefit or nonresi¬ 
dent.—^In re Stewart's Estate, su¬ 
pra—Stewart v. Stewart. 193 A. 860, 
127 Pa.Super. 667. 

(3) A wife's claim for counsel fees 
awarded to her by a foreign court 
can be enforced by foreign attach¬ 
ment against , her husband’s interest 
as beneficiary of a trust—^In re Stew¬ 
art’s Estate, supra. 

(4) The right given a wife by stat¬ 
ute to acquire a continuing lien 
against her husband’s interest In a 
trust,' to the extent of fifty per cent 
thereof, does not deprive her of the 
right to have one hundred per cent 
of her husband’s interest applied to 
the payment of Installments already 
accrued and due to her under the 
terms of. a judgment or decree.— 
In re Stewart’s Estate, supra. 

(5) The interest of a beneficiary in 
a spendthrift trust cannot be reached 
by ordinary creditors of the benefi¬ 
ciary.—Riverside Trust ’' Co. v. 
TwitcheU, 20 A.2d 768, 342 Pa.'55‘8, 
affirming 49 Dauph.Co. 297.- 

. <6) Other holdings.—Secretary, of 
Banking v. Miller, 40 LackJur. 17— 
Miners Bank of Wilkes-Barre v. 
Weltzenkorn,' 82 Luz.L.Reg. 129—28 
■CJ. p 103 note 10 [aj. 

7- Ill.—NJouvenat v. Continental Nat 
Bank & Trust Co. ot Chicago, 253 
DLApp. 400. 

Vt.—^In re Manley’s Estate', 24 A.2d 
857. 112 Vt. 314—^Huestis v. Man- 
Icar, 8 ,A.2d 644, 110 Vt. 418:—Town 
of. Shrewsbury v. Bucklin, 123 A. 
626, 105 Vt 188, 86 A.L-H. 188. 

4 

a . Wash.—Goodrich .Co. v. Thraqh, 
131 P.2d 734—^Kndttle v. Kennett, 
121 P.2d 848. 
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the beneficiary has no right to maintain an action 
against the trustee for the trust funds.® However, 
the interest of the beneficiary in a trust estate is 
gamishable where statutes expressly or in effect so 
provide,and can be reached by garnishment in 
equity, where such a remedy is recognized.ii Fur¬ 
ther, as shown infra this section, garnishment is 
available to reach funds due under a dry trust, and 
also, according to some authorities, funds due under 
a trust in which the trustee is without discretion 
as to the application of the trust funds. The rule 
prohibiting garnishment of trust funds has no ap¬ 
plication where it appears that the property is not 
in fact held in trust,!® as, for example, where it 
appears that the property is held by the garnishee 
as bailee,!® depositary,!^ or agent.!5 

Where the income from a trust is to be paid to 
the beneficiary from time to time as the beneficiary 
may elect, it has been held that funds in the hands 
of the trustee do not become a debt subject to gar¬ 
nishment xmtil such time as the beneficiary makes a 
demand on the trustee,!® and that creditors cannot 
compel the beneficiary to elect to claim the income 
in the hands of the trustee, nor can they designate 
the time when the beneficiary shall make the elec- 
tion.!7 However, it has also been held that the in¬ 
terest of a beneficiary can be reached by garnish¬ 
ment where the beneficiary has the right to revoke 


the trust at will and immediately maintain an ac¬ 
tion to recover the corpus.!® 

The vesting of discretion in the trustee or bene¬ 
ficiary is sometimes considered a determining factor 
on the question of whether or not garnishment will 
lie with respect to property held in trust for defend¬ 
ant. Thus, while the interest of the cestui que trust 
under a trust created for a specific lawful purpose 
has been held not the subject of garnishment, where 
the trustee has been vested with discretion as to the 
application of the funds or income for the accom¬ 
plishment of the purpose of the trust,!® the the¬ 
ory that the trustee owes nothing until he performs 
his duty of fixing the amount,®® nevertheless, where 
a testamentary trustee is without discretion, gar¬ 
nishment has been considered available to reach 
funds belonging to the cestui que trust in the hands 
of the trustee,®! although not funds which may 
thereafter accrue and come into the hands of the 
trustee.®® 

Contingent or undetermined interests. A contin¬ 
gent or uncertain interest in a trust estate cannot be 
reached by garnishment,®® and there is authority 
holding garnishment unavailable against trust funds 
while the claim against the trustee is unliquidated or 
undetermined in amount.®^ However, it has also 
been held that, where the interest of a beneficiary 
in a trust estate is otherwise gamishable, the right 


a Cal.—Walker v. Doak, 290 P. 290, 
210 Cal. 30. 

lU.—^Jouvenat v. Continental Nat. 
Bank & Trust Co. of Chicasro, 263 
IlLApp. 400. 

;^Mq:—^A nth v. Lelunan, App., 144 S.W, 
190. 

28 C.J. p 103 note 90. 

VrmdB not 7 ®t due under the terms 
of the trust cannot be reached by 
garnishment. 

U.S.—^Baumgarden v. Reconstruction 
Finance Corporation, C.C.A.I11., 131 
F.2d 741. 

Colo.—Green v. Green, 118 P.2d 427, 
108 Colo. 10. 

10. U.S.—^Baumgarden ▼. Recon¬ 

struction Finance Corporation, C.C. 
A.I1L, 131 F.2d 741, 743, Quoting 

Ck>rpu8 Juris. 

N.BC.—^Brahmey v. Rollins, 179 A. 186, 
87 N.H. 290, 119 A.L..R. 8. 

A statute permittiiLg garnishment 
of kind of property or credits” 

embraces a beneficial interest in cred¬ 
it or specific sums of money, in¬ 
cluding funds in the hands of a trus¬ 
tee.—^Fairfax v. Savings Bank of Bal¬ 
timore, 199 A. 872, 874, 175 Md. 186, 
116 A.L..R. 1884. 

11- Me.—Tarbox v. Palmer, 86 A. 

847, llO Me. 486. 

28 dX p 103 note 96. 


FQuitable garnishment see supra S 

10 , 

12- Ark.—Ebbing v. Hassler, 68 S.W. 

2d 96, 188 Ark. 766. 

Pa.—^Frazier v. Berg, 159 A. 541, 306 
Pa. 817. 

28 C.J. p 103 note 10 [b], 

13. Ccd.—Ltaw Credit Co. v. Mer¬ 
chants Nat. Trust & Savings Bank, 
46 P,2d 975, 7 Cal.App.2d 717. 

14- Cal.—^Law Credit Co. v. Mer¬ 
chants Nat. Trust & Savings Bank, 
supra. 

15. DeL—^In re Eliason, 113 A. 798, 1 
W.W.Bta,rr. 198, 

le. Iowa.—^Darling v. Dodge, 206 N. 

W. 266, 200 Iowa 1303. 

17- Iow€u—Darling v. Dodge, supra, 
la. Mass.—^Estabrook v. Earle, 97 
Mass. 302. 

19- N.H.—^Brahmey v. Rollins, 179 
A. 186, 87 N.H. 290, 119 A,L,R. 8. 
Pa.—Keyser v. Ndcholas, 7 Phila. 150. 
28 C.J. p 185 note 73. 

20. N.BL—^Brahmey v, Rollins, 179 
A. 186, 87 Nja. 290, 119 A,L.R. 8. 

21. Conn.—Easterly v. Keney, 36 
Conn. 18. 

28 C.J. p 185 note 74. 

The term ^^redits” as used in a 
statute designating the property sub¬ 
ject to trustee process has been held 
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to mean an absolute right; an an¬ 
nuity created by trust is properly 
of this nature, whether or not vol¬ 
untary alienation is permitted, and 
notwithstanding a provision in the 
trust instrument that the annuity 
should not be alienated, seized, or be 
subject to attachment.—Brahmey v, 
Rollins, 179 A. 186, 87 N.H. 290. 119 
A.L.R. 8. 

22. Conn.—^Easterly v. Keney, 86 
Conn. 18. 

N.H.—Palmer v. Noyes, 45 N.H. 174. 

28. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Independent Brew¬ 
ing Assoc., 127 Md. 463, 96 A. 617. 
Mo.—^Anth V. Lehman, App., 144 S.W. 
2d 190. 

Pa.—Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 
V. Toungman, 171 A, 694, 314 Pa. 
277. 

Bight to inoome after death of aa^ 
other 

Such a contingent and uncertain in¬ 
terest in a testamentary trust es¬ 
tate as the right to income during 
life after the death of a third person 
cannot be reached by garnishment— 
Safe Deposit A Trust Co. of Balti¬ 
more V. Independent Brewing Assoc., 
96 A. 617, 127 Md. 468. 

24. N.H.—Brahmey v. Rollins, 179 A. 
186. 87 N.H. -290, 119 A.L.R. 8. 
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to garnishee it is not defeated by the fact that a 
contingency exists as to the amount, provided such 
interest is capable of certain and definite ascertain¬ 
ment,25 and that in such a case the garnishment 
proceedings should be continued until su(A ascer¬ 
tainment can be had.25 

Dry or passive trust. Property held in trust for 
defendant can be reached by garnishment where the 
trust is a dry or passive trust as to which the only 
duty of the trustee is to turn over specific funds or 
property to the cestui que trust, the cestui que trust 
having the right to maintain an action against the 
trustee for money had and received.27 This status 
may result from the terms of the trust,25 a final ac- 
counting,29 an order of court^o settling the rights 
of the cestui que trust,the accomplishment of the 


purposes of the trust,52 or the termination of the 
trust^S by operation of law.^^ 

§ 77. Transfer or Assignment Prior to Gar¬ 
nishment 

a. In general 

b. Property assignable 

c. Sufficiency of transfer or assignment 

a. In General 

Property validly transferred by defendant cannot 
thereafter be reached by garnishment. 

Property and credits which have been validly 
transferred or assigned by defendant cannot subse¬ 
quently be subjected to garnishment as belonging to 
him.55 This is a necessary consequence of the 
principles that garnishment will reach only such 


as. Cal.—^Van Orden v. Gtolden West 
Credit & Adjustment Co., 9 P.2d 
672, 577, 122 Cal.App. 132, citing: 
Ck>rpix8 Jnris. 

28 C.J. p 103 note 91. 

Contingrency as to amount as barring: 
garnishment generally see infra S 
87. 

Adjustment of trustee’s compensa¬ 
tion 

Garnishment in such cases is not 
barred by the fact that determination 
of the amount requires the adjust¬ 
ment of a claim for compensation by 
the trustee.—^Van Orden v. Golden 
West Credit & Adjustment Co., 9 P. 
2d 57^, 122 CaLApp. 132. 

S6. Minn.—^National Surety Co. v- 
Hurley, 163 N.W. 740, 130 Minn. 
392, L.R.A.1918F 440. 

27. Iowa.—Darling v. Dodge, 206 N. 
W. 26$, 200 Iowa 1303. 

Mich.—Meier v. Blair, 282 N.W. 884, 
287 Mich. 13. 

PcL—^Workingman's Building & Loan 
Assn. V. Johnson, 28 Pa.Dist & Co. 
683, 18 Erie Co. 267. 

28 C.J. p 103 notes 97, 8. 

Annuities as subject to garnishment 
see infra 9 113. 

Accrued income ready for distribu- 
tioa to the cestui is held under a dry 
or passive trust and may be reached 
by garnishment.—^Knettle v. Knettle, 
68 P.2d 218, 190 Wash. 396. 

28. Del.—Sterling v. Tantum, 94 A. 
176, 28 DeL 409. 

29. Del.—Sterling v. Tantum, supra. 
28 C.J. p 103 note 99. 

80. Del.—Sterling v. Tantum, supra. 

81. Mass.—^Haskell v. Haskell, 8 
Mete. 646. 

82. CaL—^Van Orden v. Golden West 
Credit A Adjustment Co., 9 P.2d 
672, 122 Cal.App. 132. 

83. CaL—Van Orden v. Golden West 
Credit & Adjustment Co., supra. 

Garnishment of surplus where trust 
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created by defendant see infra S 
82. 

34. Pa.—^Eunkel v. Kemper, 32 Pa. 

Super. 360. 

28 C.J. p 108 note 3. 

3& U.S.—Roberts v. Metropolitan 
Idfe Ins. Co.. C.C.A.I11., 94 P.2d 
277, certiorari denied 68 S.Ct, 764, 
803 U.S. 660, 82 L.Ed. 1119—Smith 
V. Metropolitan Life Ins. Co., C.C.A. 
IlL, 94 P.2d 277, certiorari denied 
68 act. 1039, 804 U.S. 670, 82 L.Bd. 
1536—Current News Features v. 
Pulitzer Pub. Co., C.C.A.M 0 ., 81 P.2d 
288, 292, citing Corpus Juris —^Equi¬ 
table Life Assur. Soc. of U. S. v. 
Moore, D.C.in., 29 F.Supp. 179. 

Ala.—^First Nat. Bank v. Gaines, 168 
So. 702, 27 Ala.App. 191. 

CaL—^In re Bennett's Estate, 90 P.2d 
84, 13 Cal.2d 364, 12d A.L.R. 771— 
Walker v. Doak, 290 P. 290, 210 Cal. 
80—Gamble v-. Biscailuz, 84 P.2d 
178, 29 CaLApp.2d 236—^Van Orden 
V. Golden West Credit & Adjust¬ 
ment Co., 9 P.2d 672, 677, 122 Cal. 
App. 132, citing Corpus Juris. 

Del.—Garford Motor Truck Co. v. 
Buckson, 143 A, 410, 4 W.W.Harr. 
103. 

D.C.—Commercial Credit. Co. v. 
CampbeU, 74 F.2d 468, 64 App.D.a 
64. 

Fla.—Tillman v. Taylor, 128 So. 846, 
99 Fla. 1326. 

Elan.—^Titus v. Yansickle, 60 P.2d 972, 
142 K a Jt , 662—H. & M, Tire Service 
Co. V. Combs, 84 P.2d 948, 944, 140 
Kan. 36, quoting Corpus Juris. 
Mich.—^Fremont State Bank v. Old 
State Bank, 214 N.W. 944, 240 Mich. 
18. 

OkL—^Tucker v. Ware, 37 P.2d 628, 
169 Okl. 401—Wilson's v. Jackson, 
263 P. 107, 128 Okl. 299. 

Pa.—^Austin-Nichols A Co. v. Union 
Trust Co. of Pittsburgh, 187 A. 461, 
289 Pa. 841—Guarantee Trust & 
Safe Deposit Co. of Mt Carmel v. 
Tye, 196 A. 618, 129 Pa-Super. 481 
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—Metropolitan Edison Company v. 
Stewart Silk Co., 22 Pa.Di8t. & Co. 
280, 24 North.Co. 837. 

Tex.—^Adams v. Williams, 248 S.W- 
673, 112 Tex. 469—Cox v. Republic 
Nat Co., C1V.APP., 112 S.W.2d 300. 
error dismissed—^Bennett Printing 
Co. V. Dines Bldg. Co., Civ.App., 
84 S.W.2d 497, error dismissed— 
Barrett v. Craft, Civ.App., 67 S. 
W.2d 387—Aubum-Dallas Co. v. F. 
Del Rio a, Civ.APP., 61 S.W.2d 
639—Western Nat Bank of Here¬ 
ford V, Steele, Civ.App., 36 S.W.2d 
271, error dismissed—^Houston Fi¬ 
nance Corporation v. Stewart, Civ. 
App., 7 S.W.2d 644, error refused. 
28 C.J. p 104 note 17. 

Garnishment of property fraudulent¬ 
ly conveyed see Fraudulent Con¬ 
veyances § 310. 

Assignability as test of gamishable 
property see infra $ 97. 

Fuad ooUeoted by attorney which 
attorney agrreed to pay to client's 
physician in payment of client's doc¬ 
tor bill has been held not subject to 
garnishment by client's creditor.— 
Garford Motor Truck Co. v. Buckson, 
143 A. 410, 4 W.W.Harr., DeL, 103. 

AssigraiiieiLt of account for goods sold 
on oonjdgiiment 

Assigmoe of an account for goods 
sold has been held not to lose his 
priority over a garnishing creditor of 
seller by the fact that goods were 
sold on consignment.—^Llppman v. 
Ross, 226 P. 1017, 130 Wash. 319. 

Transfer by <^eration of law 

CD Where a debt due an insolvent 
bank passes to the superintendent of 
banks by operation of law on his tak¬ 
ing possession of the bank's assets, 
there is nothing thereafter due or ow¬ 
ing the bank which can be garnished 
by its creditoiU.—^Pride v. Bank of 
Commerce, Milbank, S. D., 212 N.W. 
3, 170 Minn. 120—^Merc^tile State 
Bank of Minneai>olis' ▼. Farmers* 
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property as belongs to defendant, see supra § 71, 
and that the garnishing creditor can acquire no 
greater rights than are possessed by his debtor, see 
infra § 176. 

b. Property Assignable 

The rules governing the assignability of property 
generally determine 'what property may be assigned so 
as to defeat a subsequent garnishment. 

What property may be assigned so as to defeat 
a subsequent attempt to reach it by garnishment at 
the instance of a creditor of the assignor is gener¬ 
ally determinable by reference to the assignability of 
property generally.36 A chose in action, for ex¬ 
ample, can be assigned so as to render the rights of 
the assignee superior to those of a garnishing credi¬ 
tor of the assignor.^*^ 

Future profits, earnings, or wages under an ex¬ 
isting contract are generally assignable except in 
so far as such assignments are forbidden by stat¬ 
ute, see Assignments § 19, and such an assignment 
will prevail over subsequent garnishment,^^ provid¬ 
ed, of course, all prerequisites of a valid assign¬ 
ment are complied with.^^ This rule is referable 
to the doctrine that an equitable assignment will 
prevail over a subsequent garnishment.^® Mere 
possibilities or contingencies do not come within 
this rule.**! 


c. Sufficiency of Transfer or Asi^ignment 

(1) In general 

(2) Gjmmercial paper 

(3) Notice and record 

(1) In General 

Except as statutes may otherwise prescribe, an as¬ 
signment to be effective as against subsequent garnish¬ 
ment need not be in writing or in any particular form. 
An assignment is generally sufficient for this purpose If 
It is binding on the assignor and assignee. Assignment to 
the garnishee will suffice, as will an equitable assignment 
or an irrevocable appropriation of the property to a 
particular purpose. 

Except where the requisites of a valid transfer 
of property or credits are specifically prescribed by 
statute, no particular mode or form is necessary to 
effect a valid transfer or assignment of property, 
claims, or debts, so as to defeat garnishment pro¬ 
ceedings by a creditor of the transferor or as- 
signor.^2 In the absence of statute to the contrary 
it is not necessary that the assignment should be 
in writing.^^ An equitable assigpiment is sufficient 
to defeat subsequent garnishment of the same fund 
or claim.4^ The transfer or assignment may be on 
condition, and on the happening of the condition the 
transferee or assigpnee will be entitled to the prop¬ 
erty assigned as against a subsequent garnishment 
at the suit of creditors of the assignor.^s Where 
defendants debtor has agreed, on a new consider¬ 
ation, to pay his debt to defendant by paying de- 


Home Bank of Lily, S. D., 199 N.W. 
675. 160 Minn. 229. 

(2) The'public policy of a state 
has been helU not to permit creditor 
to gramish funds of Insolvent foreigrn 
insurance company after title there¬ 
to had vested in the liquidator of in¬ 
surance company by virtue of the 
laws of the foreign Jurisdiction and 
Judgment of a court of that state, 
and after demand by the liquidator 
for funds for the benefit of all credi¬ 
tors and a previous order of domes¬ 
tic court to turn funds over to him. 
—^tate ex- rel.' Sorensen v. State 
Bank of Omaha, National Surety Co., 
Intervener, 287 N.W. 762, 186 Neb. 
880. 

Corpus June cited in connection 
with rule that attaching creditor can 
acquire only his debtor's interest.— 
Klnnison v. Guaranty Liquidating 
Corporation, 115 P.2d 450, 454, 18 Cal. 
2d 256. 

3&' Ark.—^Roesch v. W. B. Worthe'n 
Co., 130 S,W. 65i. 95 Ark. 482, 81 
L.RJL,N.S., 874. 

Property assignable generally see As¬ 
signments H 8-40. 

37. Del.--Garfo*rd Motor Truck Co. 
V. Buckson, 148 A. 410, 4 W.W.Harr. 
108. . 


38. N.T.—National City Bank of 
New York v. Bon Ray Dance 
Frocks. 275 N.Y.S. 610, 513. -163 
Mlsc. 549, quoting Corpus Juris. 

28 C.J. p 105 note 24—6 GJ. p 972 

I note 76 [aj. 

89. N.T.—National City Bank of 
New York v. Bon Ray Dance 
Frocks, supra, quoting Corpus Ju¬ 
ris. 

40. ’ Me,—^Harlow v. Bartlett, 52 A. 
638, 96 Me. 294, 90 Am.S.R. 846. 

Mich.—^Kane v. Clough, 86 Mich. 436, 
24 Am.R. 599. 

Equitable assignments see infra sub¬ 
division c (1> of this section. 

, i 

41. Mich.—^ICane v. Clough, supra. 

28 C.J. p 106 note 27. 

42. Kan.-:-Chatterton v. Clayton, 95 
P.2d 340, 150 Kan. 625. 

28 C.J. p 106 note 29. 

Transfer or assigument sustained 

Pa.—^Lawton v. Lawton, 87 Pa.Super. 
477. 

Tex.—South Texsbs Lumber Co. v. Nl- 
coletti, Civ.App., 54 S.W.2d 898, er¬ 
ror dismissed. 

Wash.—^Lippman v. Ross, 226 P. 1017, 
130 Wash. 319. 

28 C.J. p 106 note 29 [a}. 
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I Transfer or assignment not sustained 
I Ark.—^Ebbing v. Hassler, 68 S,W.2d 
96, 188 Ark. 766. 

28 C.J. p 106 note 29 [bj. 

43. Del.—Garford Motor Truck Co. 

V. Buckson. 143 A. 410, 4 W.W. 
Harr. 103. 

28 C.J. p 106 note 80. 

44. Cal.—Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
572, 122 Cal.App. 132. 

Colo.—^Liddle v. Hernandez, 212 P. 
821, 823, 72 Colo. 585, quoting Cor- 
pus Juris. 

Okl.—Tucker' v. Ware, 37 P.2d 623, 
169 Okl. 401. 

Pa.—Austin-Nichols & Co. v. Union 
Trust Co. of Pittsburgh, 137 A. 
461, 289 Pa 341. 

Tex.—Clay-Bstler Lumber Co. v. W. 
H. Pickering Lumber Co., Com. 
App., 276 S.W. 664, affirming Clay- 
Butler Lumber Co, v. W, R. Pick¬ 
ering Lumber Co., Civ.App., 264 S. 

W. 267—^Bennett Printing Co. v. 
Dines Bldg. Co., Civ.App., 84 S.W.2d 
497, error dismissed. 

28 CJ. p 107 note 66—6 CU. p 980 
note 48. 

45. Wls.—Southwestern Land Co. v. 
BlUa 80 N.W. 749, 104 Wis. 446. 

28 CLJ., p 107 note 49. 
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fendant’s debt to a third person, the right of action 
against sudi debtor is transferred to the third per¬ 
son, and the debtor’s original obligation to defend¬ 
ant is not subject to garnishment.^® However, 
where the garnishee’s obligation to pay another debt 
of defendant, in discharge of his indebtedness to 
defendant, runs not only to defendant but also to a 
third person, the. garnishee cannot be charged.'*^ 

Generally if the assignment is binding as between 
defendant and the assignee it is binding on the gar¬ 
nishing creditor;^* but, as shown in Fraudulent 
Conveyances § 310, a transfer made to defraud 
creditors may in most jurisdictions be attacked by 
the creditors notwithstanding its validity as between 
the parties. An assignment which is voidable mere¬ 
ly at the option of the assignor will take precedence 
of a subsequent garnishment but an assignment 
which is invalid or absolutely void,®® as, for ex¬ 
ample, by reason of fraud or lack of consideration,®^ 
will not defeat a subsequent garnishment. An 
agreement to assign as distinguished from an actu¬ 
al assignment will not defeat a writ of garnishment 
served after such agreement was made.® 2 The as¬ 
signee will not be estopped to assert the validity of 
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his assignment in the absence of conduct on his 
part on which the garnishing creditor had a right 
to rely and did in fact rely.®® 

Assignment to garnishee. An assignment or 
transfer may validly be made to the garnishee so 
as to defeat any right of a creditor to reach the 
property by a subsequent garnishment.®^ Accord- 
ingly property received by the garnishee in pay¬ 
ment of a debt due him by defendant cannot be 
subjected to plaintiffs claim,®® and a bona fide gift 
to the garnishee is also good as against the gar¬ 
nishment.®® Where money is received in payment 
of a debt the garnishee may be charged for any 
excess above the amount of his claim.®^ Property 
transferred to the garnishee as security for a par¬ 
ticular debt, which is subsequently paid, cannot, as 
against a garnishing creditor, be retained by the 
garnishee for another debt.®® 

Appropriation to particular purpose. In any case 
where there has been an irrevocable appropriation 
by defendant to a particular purpose, the doctrine 
that property previously transferred or assigned 
ceases to be defendant’s property for the purpose 
of garnishment comes into play.®® The appropri- 


4a Or.—^Baker v. Balln, 8 P. 280, 
11 Or. 333. 

28 C.J. p 123 note 58. 

Risrht of thirdl party beneficiary. to 
sue generally see Contracts § 519. 

47. Mass.—Owen v. Estes, 5 Mass. 
330. 

28 C.J. p 123 note 57. 

Effect of Joint ownership of defend¬ 
ant and others see supra 5 73. 

4a Ill.—Williams v. West Chicag-o 
St. R. Co., 64 N.E. 1024, 199 111. 57, 
affirming 101 IlLApp. 291. 

28 C.J. p 106 note 34, p 114 note 46. 

4a Mass.—Kingman v. Perkins, 105 
Mass. 111. 

28 CJ. p 114 note 44. 

50. Kan.—^Bridgeport Mach. Co. v. 
Early, 298 P. 798, 133 Kan. 137. 

28 C.J. p 114 note 46. 

Provisioii. proMbitlng aBsIgnment 
An attempted assignment of a con¬ 
tract which contained a provision 
against assignment has been held not 
to defeat a subsequent garnishment. 
—^Bridgeport Mach. Co. v. Early, su¬ 
pra. 

51. U.S.—^Roberts v. Metropolitan 
Life Ins. Co., C.aA.IlL, 94 F.2d 
277, certiorari denied 58 S.Ct. 764, 
803 U.S. 660, 82 L.Ed. 1119—^mith 
V. Metropolitan Life Ins. Co., C.C. 
A.11L, 94 P.2d 277, certiorari aenled 
58 S.Ct 1039, 304 U.S. 670, 82 L.Ed. 
1535. 

Ga.—^Brown Guano Co. v. Bridges, 130 
S.E. 696, 34 GSwApp. 652. 


Transfer as collateral for preSadsting 
debt 

‘Where a claimant in garnishment 
relies on what purports to be a mere 
equitable assignment of a fund, 
transferred as collateral security for 
a preexisting debt, the debt will not 
of itself afford a consideration for 
the assignment.'*—^Brown Guano Co. 
V. Bridges, supra. 

52. N.D.—^Roberts v. Fargo First 
Nat. Bank, 79 N.W. 993, 8 N.D. 474. 

Tex.—^Hutcheson v. King, 83 S.W. 
215, 37 Tex.Clv.App. 151. 

53. Mich.—R. C. Mahon Co. v. R. S. 
Knapp Co., 265 N.W. 453, 268 Mich. 
67. 

Assignor's control over property as* 
signed 

The fact that, subsequent to the as¬ 
signment, the assignor has exercised 
some control over the debt or fund 
assigned does not render the assign¬ 
ment ineffective since it is not the 
fact of control, but the right of con¬ 
trol, which is materiaL—Bennett 
Printing Co. v. Dines Bldg. Co., Tex 
Civ.App., 84 S.W.2d 497, error dis¬ 
missed. 

Wife’s failure to Join In assignment 

Garnishment will not lie as to 
funds previously assigned by a mar^ 
Tied man, notwithstanding his wife 
failed to Join in the assignment as 
required by statute, where the acts of 
the husband and wife were such as 
to bar them from questioning the 
assigrnment.—State v. Elkins, 270 P. 
875, 84 Colo. 409. 
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5^ Ill.—^Pressed Steel Equipment 
Co. V. Thornburgh Pressteel Cck» 
228 IlLApp. 1, affirm^ 144 N.E. 6, 
312 Ill. 359. 

Assignment of balance due on oon^ 
tract 

An agreement under which an own¬ 
er of property undertook to pay 
claims existing against a contractor, 
the amount of the claims exceeding 
the amount then due by the owner to 
the contractor under the contract be¬ 
tween them, was held to constitute 
an assignment to the owner of mon¬ 
eys due under the contract, and hence 
to bar garnishment , proceedings 
against the owner by a creditor of 
the contractor.—^L. C. Monroe Co. v. 
Vender Sys, 245 N.W. 506, 260 Mich. 
611. 

55. Kan.—^Boston Loem & Trust Co. 

V. Organ, 36 P. 733, 53 Kan. 386. 

28 C.J. p 106 note 36. 

58L Ma—Whittier v. Prescott, 43 
Me. 867—^Plummer t. Rundlett, 42 
Ma 366. 

57. Me.—Seavey v. Seavey, 95 A. 265, 
114 Ma 14. 

58. Ky.—^Paducah Finanoe Corpora¬ 
tion V. Jones, 11 S.W.2d 909, 226 
Ky. 770. 

59. N.T.—National City Bank of 
New Tork v. Bon Ray Dance 
Frocks, 276 N.T.S. 610, 616, 168 
Misa 549, quoting Ckxtpns Juris. 

28 aJ. p 106 note 40. 

Deposit of securities in escrow for 
third person will protect the latter 
I against attaching creditora.—Austin- 
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ation may be made by order of court.*® Where the 
appropriation is made by defendant, it must be ir¬ 
revocable, in order to relieve the property from lia¬ 
bility to garnishment as belonging to him.*^ The 
test as to whether or not such an appropriation has 
been made is whether an adverse interest in the 
subject matter is thereby vested in the depositary*^ 
or in third persons.** 

Assignment as coUatercd. The rule that a prior 
assignment will take precedence of a subsequent 
garnishment at the suit of a creditor of the as¬ 
signor applies where a claim is assigned as security 
as well as where the assignment is absolute.** 
While there is some authority to the contrary,** 
it is generally held that the surplus over and above 
the amount of a claim, to secure which defendant 
has assigned a claim against his own debtor, may be 
reached by garnishee process against such debtor.** 
After a sale of the pledged security pursuant to the 
terms of the pledge any increase in the value of the 
security beyond the amount of the debt for which 
the security was pledged will not be subject to gar¬ 
nishment since the surplus of value accruing after 
the sale belongs to the purchaser.*^ 

Partial assignment Where a partial assignment 
is held valid in equity and an equitable assignment 
is held good as against subsequent garnishment, a 


partial assignment will be effective to defeat gar¬ 
nishment;** but an assignment of a portion of a 
claim will not prevent garnishment of the remain¬ 
der.*® 

Foreign assignments. Assignments of personal 
property or credits, which are- valid by the law of 
the domicile of the assignor and by the law of the 
place where made, are generally regarded as valid 
in the state where the property is situated or where 
the person from whom the debt is owing resides, 
and full effect is given to them as against a subse¬ 
quent garnishment process served on the person in 
charge of the property assigned, or from ^hom the 
debt is owing, at the suit of creditors of the as¬ 
signor.^® 

Acceptance. Unless the assignee has accepted or 
assented to the assignment, the property which it 
is attempted to assign generally remains the prop¬ 
erty of the assignor and may be reached by gar¬ 
nishment at the suit of his creditors.*^^ Thus it has 
been held that, where a buyer of goods agrees at 
the time of the sale to pay the purchase price to a 
creditor of the seller, the acceptance of the bene¬ 
ficiary creditor is necessary in order to protect the 
purchase price from garnishment by other creditors 
of the. seller.7® However, it has also been held that 
the ownership of the buyer^s obligation in such case 


Nichols & Co. V. Union Trust Co. of 
Pittshurgrh, IS? A. 461. 289 Fa. 341. 
eOm N.H.—^Brlmhlecom v. O’Brien, 46 
A. 187, 69 N.H. 370. 

28 C.J. p 107 note 44. 

61. Pa.—^Reed v. Penrose, 2 Grant 
472. 

28 CJ. p 107 note 46. 
ea. N.T.—National City Bank of 
New York v. Bon Ray Dance 

Frocks, 275 N.Y.S. 510, 616, 163 
Misc. 549, duotins: Corpus Juris. 

28 C.J. p 107 note 47. 

“ 63. N.T.—NaUonal City Bank of 
New York v. Bon Ray Dance 

Frocks, supra, duotingr Corpus Ju¬ 
ris. 

28 C.J. p 107 note 48. 

Ahsenoe of promise hy halloe or an- 
* thoxisatiOBL' hy third person 

Funds sriven to a bailee to be paid 
to a third person are subject to gar¬ 
nishment as against the bailor, but 
not as against the third person, 
where the bailee has not promised to 
pay the third person and the latter 
has not authorized the placing of the 
funds in the bailee’s hands.—Callahan 
V. 3EIarwell, 146 S.B1 624, 38 Ga.App. 
766. 

Buyer’s agreement to pay seller’s 
creditor 

(1) Where a buyer in consideration 
of the sale agrees to pay the claims 
of certain creditors of the seller, the 
fund reaulred for such purpose is not 


subject to garnishment at the in¬ 
stance of a creditor of the seller who 
is not among those to be paid by the 
buyer. 

Ill.—-Midland Oil Co. v. Packers Mo¬ 
tor Transport, 277 Ill.App. 451. 

Tex.—^Foscue v. Provident Nat. Bank 
of Waco, Clv.App., 210 S.W. 665. 
(2) A mere authorization by the 
seller that the buyer may apply the 
purchs^e price on a debt due by the 
seller, without any xmdertaking by 
the buyer to do, so, is insufficient to 
constitute such an assignment or dis¬ 
position of the debt as will protect 
it from garnishment by the seller’s 
general creditors.—^McBride v. Floyd, 
18 S.C.Lu 209—28 CJ. p 122 note 60. 

64. Okl.—Tucker v. Ware, 87 P.2d 
623, 169 OkL 401. 

Wash.—^Pioneer Lumber Co. v. Bank 
of California, 204 P. 774, 119 Wash. 
133. 

28 C.J. p 110 note 87. 

Garnishment of pledgee see supra § 
64. 

6& Ga.—Howard v. Porter, 27 S.E. 

726, 99 Ga. 649. 

28 C.J. p 110 note 88. 

66. Wash.—^Holman v. Tjosevig, 239 
P. 646, 186 Wash. 261. 

28 C.J. p 110 note 89. 

67. Ala.—Steiner v. Birmingham 
First Nat Bank, 29 So. 66, 127 Ala. 
696. 

28 C.J. p 110 note 91.- 
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68. Me.—^National Exeh. Bank v. 
McLoon, 73 Me. 498, 40 Am.R. 888. 

Tex.—^Zimmerman X»and & Irrigation 
Co. V. Rooney Mercantile Co., Civ. 
App., 195 S.W. 201. 

69. Mont—^Davis v, Claxton, 268 P. 
787, 792, 82 Mont 574, citing Ck>r- 
Pns JtLTiA 

28 C.J. p 107 note 63. 

Transferor’s right to part of proceeds 
of sale 

Where cotton was turned over to 
a mortgagee by the mortgagor, with 
the distinct understanding that when 
it was converted into money the 
mortgagee was to pay to the mort¬ 
gagor enough of the proceeds to dis¬ 
charge a superior mortgage lien, 
funds due to the mortgagor pursuant 
to the understanding were held sub¬ 
ject to garnishment by the holder of 
the superior mortgage.—Bostwick 
Supply Co. V. Hodgson Cotton Co., 
113 S.B. 37, 28 Ga.App. 691. 

7a Cal.—^Fenton v. Edwards, 58 P. 
320, 126 Cal. 43, 77 Am.S.R. 141, 46 
L.R.A 832. 

28 ax p 110 note 92, 

71. Miss.—^Hait V. Forbes, 60 Miss. 
746. 

28 C.J. p 114 note 39. 

72. U.S.—^First Nat. Bank v. Brain- 
erd, C.C.Vt., 28 F. 917. 

Mo.—^Keithley v. Pitman, 40 Mo.App. 
596. 
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vests in the beneficiary creditor subject to renunci¬ 
ation by him, and that it cannot be reached by gar¬ 
nishment by another creditor of the setter pending 
acceptance or renunciation by the first creditor.^^ 
Where the garnishee is directly interested in dis¬ 
charging his obligation to defendant by pa 3 ring an 
obligation owed by defendant to a third person, as, 
for example, where defendant’s obligation to the 
third person is such that garnishee would in any 
event be required to pay it on defendant’s failure to 
do so, the third person’s acceptance of such ar¬ 
rangement is not necessary in order to defeat the 
garnishment.^^ After the transfer of a debt or oth¬ 
er property has been accepted by the intended ben¬ 
eficiary the disposition of the property becomes con¬ 
summate and takes priority over a subsequent gar- 

nishnient.75 

Acceptance by the debtor whose obligation is as¬ 
signed is not necessary,*^® unless required by stat- 
ute,'^'^ or, it has been held, where the assignment is 
of only a part of the debt or obligation.^ 

(2) Commercial Paper 

(a) In general 

(b) Transfer or assignment 

(a) In General 

An order or check drawn on a fund will defeat sub¬ 
sequent garnishment of the fund only in cases where 
the order or check Is considered to operate as an assign¬ 
ment. 

An order drawn by the principal defendant will 
bar the garnishment of funds in thd hands of the 
person on whom the order is drawn only in instanc¬ 
es where the order operates as an assignment.^^ 
An order or draft drawn by the principal defend¬ 
ant on one indebted to him generally, and not on 
a particular fund, will not, before acceptance of 


the order or draft by the drawee, operate as an 
assignment of moneys due from the drawee to the 
drawer, so as to defeat the garnishment of such 
debt by a creditor of the principal defendant.^® The 
same is true of an order for part of a particular 
fund.Si Where the order or draft is for the whole 
of a specific fund no acceptance is necessary.^^ 
Mere notice is sufficient in such a case,83 and it 
has been held that even notice is not necessary.^^ 

An accepted order is frequently held to operate 
as an assignment so as to take priority over the 
claims of attaching or garnishing creditors.^® On 
principle this doctrine applies to an order for the 
payment of the proceeds of an uncollected claim as 
well as to a fund already in hand,^® but a distinc¬ 
tion has been made, based to some extent, at least, 
on statute, between an order to pay the proceeds of 
goods or chattels and an order to pay the proceeds 
of a note or bill of exchange, the order being held 
to be an assignment, on acceptance, in the first case, 
but not in the second.®^ An acceptance is not con¬ 
clusive of an assignment,®® and, where the circum¬ 
stances indicate that an order is a mere revocable 
authority to receive, the order will not take pre¬ 
cedence of garnishment.®® 

Recital as to consideration. It has been held that 
an order for the payment of an entire specific claim 
is prima facie an assignment, as against subsequent 
garnishment, although no consideration is recited,®® 
but the contrary has been held as to a bill of ex¬ 
change, notwithstanding the use of the expression 
"value received.”®^ 

A check on a bank deposit is held to take prece¬ 
dence over a subsequent garnishment of the deposit 
on which the check is drawn in a jurisdiction in 
which such a check is considered to be an assign- 


73 . Or.—Baker v. Bgrlin, 8 P. 280, 11 
Or. 333. 

28 aj. p 122 note 48. 

74 . Wis.—^Drake v. Harrison, 33 N. 
W. 81, 68 Wis. 99. 2 AulS.R. 717. 

28 aJ. p 122 note 54. 

75. Kan.—^Mason v. Saunders, 131 
P. 562, 89 Kan. 300. 

28 aj. p 122 note 53. 

76. Tex.—^Bennett Printing Co. v. 
' Dines Bldg. Co., dv.App., 84 S.W. 

2d 497, error dismissed. 

28 C.J. p 114 note 41. 

Acceptance of assignments by debt¬ 
ors generally see Assignments § 
75. 

77. N.H.—^Thompson v. Smitli, 67 
N.H. 806. 

28 aJ. p 114 note 42. 

78. Mo.—^Taylor v. Dobbins, 222 S. 
W. 1040, 206 HO.APP. 246. 


79. Mass.—Cushman v. Haynes, 20 
Pick. 132. 

6 C.J. p 974 note 89. 

Garnishment of claims evidenced by 
bills or notes see infra §§ 101—104. 

80. Minn.—^Mattox v. Curtis, 167 N. 
W. 424, 140 Minn. 606. 

28 C.J. p 108 note 62. 

Order or bill of exchange as assign¬ 
ment generally see Assignments § 
60. 

81. AUl—C onnoley v. Cheesborough, 
21 Ala. 166. 

Me.—^National Exch. Bank v. McLoon, 
73 Me. 498, 40 Am.R. 388. 

88. Pla.—^Bancroft v. Gables Racing 
Ass'n, 167 So. 500. 116 Pla. 769. 

28 C.J. p 108 note 64. 

83. Pla.—^Bancroft v. Gables Racing 
Ass’n, 157 So. 500, 116 Fla. 769. 

28 C.J. p 108 note 65. 
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84. Ga.—^Walton v. Horkan, 38 S.E3. 
105, 112 Ga, 814, 81 Am.S.R 77. 

28 C.J. p 108 note 66. 

85. Ark.—^Bingham v. Williamson 
& Sons, 40 S.W.2d 995, 184 Ark. 
196. 

28 C.J. p 108 note 67—6 C.J. p 974 
note 87. 

86. N.C.—^Patton V. Smith, 29 N.C. 
438. 

87. La,—^Robertson v. Scales, 15 La, 
Am, 545. 

28 C.J. p 108 note 69. 

88L Mass.—Carriqne v. Sidebottom, 
3 Mete. 297, 

89. Mass.—Carrique v. Sidebottom, 
supra, 

90. Mass.—^Adams v. Robinson, 1 
Pick. 461. 

91. Ga,—Jones v. Glover, 21 S.E. 
50, 98 Ga, 484. 
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ment of the funds on deposit;^* but the r^ult is 
otherwise in & jurisdiction in which a check is con¬ 
sidered not to constitute an assignment.®* The 
check does not constitute an assignment, as agai^t 
garnishment of the deposit, as long as it remains 
in defendants possession and control,®^ even though 
it has been certified.®® 

(b) Transfer or Assignment 

A valid transfer o>f commercial paper defeats sub- 
secfuent garnishment of the debt evidenced thereby. 
This result obtains as to commercial paper uncondi¬ 
tionally purchased by a bank, but not as to paper de¬ 
livered to It for collection only. 

A valid sale, assignment, or transfer of a bill, 
note, draft, or check will bar the right of a cred¬ 
itor of the transferor to reach by subsequent gar¬ 
nishment the debt or fund evidenced by the instru¬ 
ment as constituting property belonging to the trans¬ 
feror.®® Thus, where a bank purchases commercial 
paper with no right to charge it back to the depos¬ 
itor, if not paid, and forwards it to another bank 
for collection, the proceeds of the collection cannot 


be garnished in the hands of the collecting bank as 
the property of the depositor.®*^ ■ This rule applies 
where the paper is deposited in a bank under an ar¬ 
rangement whereby the bank in which the deposit 
is made unconditionally credits the depositor with 
the amount of the paper and treats such amount 
as belonging to the depositor.®* 

The delivery of commercial paper to- a bank or 
other agent of defendant for purposes of collection 
does not constitute such an assignment as will bar 
garnishment proceedings by defendant's creditors 
against the debt evidenced by the paper, and such 
creditors may, for example, garnish funds in the 
hands of a correspondent bank to which defend¬ 
ant's bank has forwarded the paper for collection.®® 
An indorsement of commercial paper for deposit 
does not divest the depositor of the title to the pa¬ 
per or the proceeds until collection and credit to the 
depositor, and hence the proceeds in the hands of 
another bank through which collection is made may 
be garnished as the property of the depositor,^ Aft¬ 
er collection of a draft which has been credited to 


92i S.D.—MIoreau lEUver State Bank 
V. Japlngpa» 16S N.W. 786. 87 S.D. 
404. 2 A-UR. 604. 

28 ax p 108 note 74—6 CX P 974 
note 86. 

93. Cat—^Donohoe-Kelly Banking CJo. 
V. Southern Paa Co.. 71 P. 93. 188 
CaL 183. 94 AxdlS.H. 28. 

Old.—lllinoia Powder MfST. Co. v. Se¬ 
curity Baiak 4b Truet Go.. 50 P.2d 
411. 174 Okl 293. 

Tenn.—Saunders v. Moore, 110 S.W. 

2d 1046, 21 Tenn.App. 376. 

28 ax p 109 note 76—6 aX p 974 
note 84. 

ae. Ky.—^Boswell v. Cltfizens* Sav. 
Bank, 96 S.W. 797, 123 Ky. 486. 29 
E:y.Lu 988. 

95. Ky.—^Boswell v. dtlaens* Sav. 
Bank, supra. 

28 ax p 109 note 78. 

96. Ga.—Cauble v. Mutual Idfe 
Ins. Oo.. 186 S.E1 834. 63 Ga-App. 
360. 

N.C.—Brooks v. Orange Bice Mill 
Co.. 108 S.B1 725, 182 N.C. 268. 
Tenn.—Groveland Banking Co. v. City 
Nat. Bank. 234 S.W. 648, 144 Tenn. 
520. 

Tex.—South Texas Lumber Co. v. 
Niooletti, C1V.APP.. 64 S.W,2d 893. 
error dismissed. 

Utah.—Johnson v. Beickey, 228 P. 
189, 64 Utah 43. 

^ash.—Pioneer Lumber Co. v. Bank 
of CaUfomia, 204 P. 774. 119 Wash. 
133. 

28 ax p 109 note 79. 

Transfer to attoxiMy to protect fee 
Where a draft is made to an attor¬ 
ney and his client in payment of a 
claim, and it is Indorsed by all the 


parties and deposited in the attor- 
nes^s account in accordance with the 
customary practice followed by at¬ 
torneys to protect themselves in the 
collection of their fees, funds repre¬ 
senting the amount of the draft do 
not become immune from garnish¬ 
ment In the hands of the drawer of 
the draft as far as concerns a credi¬ 
tor of the client, for the attorney is 
not a bona ilde indorsee in whom 
rests the sole and absolute owner¬ 
ship of the draft.—Beads v. Indem¬ 
nity Ins. Co. of North America, 184 
A 646. 121 Conn. 309. 

97- Ga.—Cauble v. Mutual Ben. Life 
Ins. Co.. 185 S.B. 884, 53 Ga.App. 
960. 

|M^—Hoffman v. Mechanics-American 
\^at Bank of St, Louis, 249 S.W. 

168, 211 Mo.App. 643. 

N.a —^Roseman Peed Co. v. Nashville 
Grain dfc Peed Co., 109 S.Bl 881, 182 
N.C. 690. 

Tenn.—Groveland Banking Co, v. 
City Nat. Bank, 234 S.W. 648, 144 
Tenn. 520. 

28 ax p 119 note 12. 

96. Colo.—^Manatee County State 
Bank v. Bruen-Pisher BTult Co., 
201 P. 560, 70 Colo. 342. 

Ill.—^Dorettl V. George B. Rice Potato 
Co., 210 ni.App. 300. 

Iowa.—^Dubuque Fruit Co. v. C. a 
Emerson & Co., 205 N.W. 672, 201 
Iowa 129. 

Mo.—^Poristel v. Security Nat Bank, 
Savings & Trust Co., 7 S.W.2d 997, 
320 Mo. 436. 

Tenn.—Hurst-Boillin Co. v. Kelly, 
240 SiW. 771, 146 Tenn. 251. 

Tex.—^Heid Bros. v. Commercial Nat 
Bank of Hutchinson, Kan., Com. 
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App., 240 a.vr. 908, 24 204, 

reversing Commercial Nat Bank of 
Hutchinson, Kan, v. Held Bros., 
Civ.App., 226 S.W. 806—-Belle 
Springs Creamery Co. v. Schulte, 
Civ.App., 69 S.W.2d 664. 

28 C.X p 119 note IL 

99. Mo.—^Hoffman v. Mechanies- 
Amefican Nat. Bank of St Louis, 
249 S.W. 168, 211 Mo.App. 643. 

N.C.—Roseman Feed Co. v. Nashville 
Grain & Peed Co., 109 S.HL 881, 182 
N.C, 690—Brooks v. Orange Rice 
Mill Co., 108 S.E3. 725, 182 N.a 258, 
Tex—^Heid Bros. v. Commercial Nat 
Bank of Hutchinson, Kan., Com. 
App., 240 S.W. 908, 24 AL.R. 904, 
reversing Commercial Nat Bank of 
Hutchinson, Kan. v. Heid Bros., 
Clv.App., 226 S.W. 806. 

Condltioiial credit of proceeds 

The rule stated in the text applies 
where a draft is delivered to a bank 
for collection and the bank on receipt 
I of the draft credits the amount 
thereof to the depositor condition¬ 
ally, that is, subject to collection of 
the proceeds.—^Alexander v. Birming¬ 
ham Trust & Savings Co., 89 So. 66, 
206 Ala. 60, 16 AL.R. 1079. 
mstrootions to coUeet proceeds and 
pay creditor 

The mere delivery of a note by 
defendant to his agent, with instruc¬ 
tions to collect it and pay the pro¬ 
ceeds to a creditor of defendant, does 
not constitute an assignment as 
against garnishment of the debt 
represented by the note.—CJlark v. 
Cilley, 36 Ala. 662, 76 Am.I>. 348. 

L Ga—^Freeman v, Macon Bxch, 
Bank, 13 S.B. 160, 87 Ga 45. 
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a depositor the condition of the deposit, if any, is 
discharged, and the proceeds are not subject to gar¬ 
nishment in the hands of the bank’s collecting cor¬ 
respondent as belonging to the depositor.^ In de¬ 
termining whether defendant owns particular com¬ 
mercial paper or whether ownership thereof has 
been transferred to the bank in which it has been 
deposited, the actual status of the parties which 
arises out of the real facts of the transaction can¬ 
not be changed by mere bookkeeping between a 
bank and its subagent.^ 

Transfer before or after maturity. The rule that 
a valid transfer of commercial paper makes the debt 
represented thereby no longer subject to garnish¬ 
ment as property of the transferor is peculiarly ap¬ 
plicable to transfers of negotiable paper in due 
course before maturity;^ but it applies also to trans¬ 
fers of such paper after maturity.5 

Nonnegotidble paper. In view of the validity of 
an equitable assignment, as discussed supra subdi¬ 
vision c (1) of this section, the fact that the paper 
assigned is nonnegotiable is immaterial.® 

The ass'gnment of a warehouse receipt operates 
as a transfer of the property covered thereby, as 
against subsequent garnishment process against the 
warehouseman at the suit of a creditor of the as- 
signor.7 

The assignment of a bill of lading passes the prop¬ 


erty in the goods to the assignee, as against subse¬ 
quent garnishment of the goods.® 

(3) Notice and Record 

(a) In general 

(b) Sufficiency of notice 

(a) In General 

While there is some contrary authority, It Is general¬ 
ly considered that an assignment defeats subsequent 
garnishment notwithstanding the garnishee has been 
served before receiving notice of the assignment. The 
assignee does not lose priority by his failure to record the 
assignment except as to assignments which are required 
by statute to be recorded. 

As a general rule it is not necessary to the valid¬ 
ity of the assignment, as between the assignor and 
the assignee, that notice of the assignment should 
have been given to the person from whom the debt 
is owing, see Assignments § 74, and in accordance 
with this principle the assignee will usual'y take 
precedence over the garnishing creditor notwith¬ 
standing the garnishee has been served with the 
garnishment process before receiving notice of the 
assignment.® .Xin such cases the general rule that 
garnishment, like other proceedings in invitum, af¬ 
fects only the actual property, money, credits and 
effects of the debtor in the hands of the garnishee 
applies, and the rule relating to bona fide holders or 
purchasers without notice has no application.It 
is immaterial whether or not plaintiff has notice of 


2. Tex.—^Provident Nat. Bank v. 
Cairo Flour Co., Clv.App., 22$ S.W. 
499. 

28 CJ. p 119 note 13, 

3. Tex,—^Held Bros. v. Cpmmerclal 
Nat. Bank of Hutchinson, Kan., 
Com.App., 240 S.W. 908, 24 A.L..K. 
904, reversing Commercial Nat. 
Bank of Hutchinson, Kan. v. Held 

. Bros., Civ.App., 226 S.W. 80$. 

4. Conn.—McCormick v. Warren, 60 
A. 740, 74 Cohn. 234. 

Ca.—Cauble v. Mutual Ben. Life Ins. 

Co., 185 S.B. 834, 53 Ga.App. 3$0. 
Pa.—^Holliday v. Potter,. 80 Pa.Super, 
194. 

28 C.J. p 109 note 80; 

Statutory exemption in favor of hank 
A statute exempting: from attach¬ 
ment by trustee process negrotlable 
paper, actually assigned, negotiated, 
and transferred to a bank before due, 
has been construed as affording such 
'exemption only to the extent neces¬ 
sary for protection of ' the bank.— 
Shurtleff v. Norcross, 115 A. 494, 95 
VL 420—28 CX p 111 note 95 [b] (8). 

5. Neb.—Hdney ▼, WllUs, 3$ N^W. 
. 800, 28 Neb. 5$. 

26 ax p 109 note 81. 

a- Mich.—Patek v. Chicago & N. W. 


R. Co„ 110 N.W. 1069, 147 Mich. 
377. 

28 C.X p 109 note 83. 

Negotiability as affecting liability to 
garnishment see infra § 102. 

7- Or.—^Adamson v. Frazier, 66 P. 
810, 40 Or. 273, rehearing denied 
67 P, 800, 40 Or. 273. 

a Vt.—Crampton v, McBain, 42 A. 
611, 71 Vt. 242—^Tilden v. Minor, 
45 Vt 196. 

9. TT.S.—Current News Features v. 
Pulitzer Pub. Co., C.C.A.M 0 ., 81 F. 
2d 288, 292, citing Corpus Juris. 
Cal.—^Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
672, 122 CaLApp. 132. • 

Colo.—^Denver Joint Stock Land Bank 
of Denver v. Moore, 25 P.2d 180, 
181, 93 Colo. 161, citing Corpus 
Juris. 

Mich.—Jacobson v. Newman, 236 N. 

W. 861, 254 Mich. 555. 

Mont—^De Forest v. Cascade County, 
120 P.2d 425, 426, 112 Mont 599, 
citing Corpus Juris. 

N.H.—^New Hampshire Fire Ins. Co. 
V. Thompson, 114 A. 272, 80 N.H. 
57. 

Pa.—^Austin-Nichols & Co. v. Union 
Trust Co, of Pittsburgh, 137 A. 
4.61, 289 Pa. 341—Guarantee Trust 
& Safe Deposit Co. of Mt Carmel 
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V. Tye, 196 A. 618, 129 Pa.Super. 
481. 

Tex.—^Bennett Printing Co. v. Dines 
Bldg. Co., Civ.App., 84 S.W.2d 497, 
error dismissed. 

28 ax p 110 note 94—6 CJ. p 972 
note 79. 

Zn Coimeotiout 

(1) In early cases it was held that 
the failure to give notice had the 
effect of rendering the gramlshlng 
creditor's rights superior to those of 
the assignee.—^Adaras v. Willlmantic 
Linen Co., 46 Conn. 320—28 aj. p 
111 note 99. 

(2) Later authority holds that the 
assignee takes precedence - over the 
garnishing creditor notwithstanding 
the absence of notice to the gar¬ 
nishee unless there are circumstanc¬ 
es which give rise to a superior 
equity In the creditor's favor, such 
as the existence of fraud in the as¬ 
signment, or the extension of credit 
by the creditor to the assignee, or 
facts showing that the creditor has 
been misled because of the apparent 
ownership of the debt; and the early 
c^es, in so far as they announce a 
different rule, have been expressly 
overruled.—Ciezynski v. New Britain 
Transp. Co., 182 A. 661, 121 Conn. 36. 
lOu Kan.—Chatterton v. Clayton, 95 

P.2d 340, 150 Kan. 626. 
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the assignment before he brings his action.!^ In 
some jurisdictions, however, garnishment takes 
precedence over a prior assigpiment where the gar¬ 
nishee has received no notice of the assignment at 
the time of service,^2 unless the garnishing creditor 
•had notice of the assignment prior to the institu¬ 
tion of the garnishment proceedings,pr unless the 
claim consists of a bill or note which has already 
been assigned by the payee, with notice to the mak¬ 
er, no notice of further assignments being neces- 
sary.14 In all jurisdictions the assignee must, in or¬ 
der to protect his claim, give notice of the assign¬ 
ment to the debtor in time to enable the latter to 
protect himself from being charged as garnishee of 
the assigfnor and, unless such notice is given pri¬ 
or to the entry of a judgment against the debtor 
garnishee, the creditor will be entitled to a prefer¬ 
ence over the assignee.^® * 

The general rule upholding the prior rights of 
the assignee notwithstanding the failure to give no¬ 
tice has no application to transactions in which no¬ 
tice is required by statute,nor, it has been held, 
where the assignment is of only a part of the debt^® 
After notice the assignment is complete as regards 
subsequent garnishment by creditors of the as¬ 
signor,and a garnishee who pays the garnishing 
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creditor with knowledge of the assignment does so 
at his peril.2® 

Record. The statutes in some jurisdictions re¬ 
quire assignments of certain kinds of claims to be 
recorded in order to be effective as against garnish¬ 
ment at the suit of creditors of the assignor, the 
purpose of such statutes being the protection of 
creditors of the assignor.^i Under such statutes re¬ 
cording is frequently required of assignments of 
earnings or wages,22 some of the statutes being con¬ 
fined to future earnings or wages,^3 while others 
apply to earnings or wages generally, without refer¬ 
ence to whether already earned or to be earned in 
the future.^^ Recording is similarly required, under 
some provisions, of assignments of judgments,26 or 
of interests in decedent’s estates.^C A statute mere¬ 
ly authorizing the registration of an assignment, and 
providing that such registration shall constitute no¬ 
tice of the assignment to all persons concerned, does 
not require registration in order to protect the as¬ 
signment from defeat by subsequent garnishment.^^ 
Where the statute does not require it, recording is 

not necessary.28 

What law governs. It has been held that the ne¬ 
cessity of notice is determined by the law of the 
state of the garnishment.^^ However, there is oth- 
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Tex.—South Texas Lumber Co. v. 
Nicoletti, Civ.App„ 64 S.W.2d 893, 
896, error dismissed, quoting: Cor¬ 
pus Jliris. 

28 C.J. p 111 note 97. 

Priorities as between assignees and 
creditors grenerally see Assigm- 
ments S 92. 

11. Colo.—Denver Joint Stock Land 
Bank of Denver v. Moore, 26 P.2d 
180, 98 Colo. 161. 

N.H.—White V. Pemald-Woodward 
Co., 77 A. 401, 76 N.H. 604, 606. 

Tex.—^Adams v. Williams, 248 S.W. 
673, 112 Tex. 469—^Barrett v. Craft, 
Civ.App., 67 S.W.2d‘ 387—South 

Texas Lumber Co. y. Nicoletti, Civ. 
App., 54 S.W.2d 893, 896, error dis¬ 
missed, quoting: Corpus Juris— 
Rod8:ers v. Murray, Civ.App., 247 
S.W. 888. 

12. TT.S.—Gordon v. Vallee, C.C.A. 
La., 119 F.2d 118, affirming:, D.C., 
Helis V. Vallee, 34 F.Supp. 467, 
certiorari denied Gordon v. Vallee, 
62 S.Ct. 86, 314 TJ.S. 644, 86 L.Fd. 
517. 

La.—W. J. Lemp Brewing: Co. v. An¬ 
derson, 7 La.App., Orleans, 338. 

28 C.J. p 111 note 99—6 GJ. p 978 
note 80. 

,13. Conn.—^Bishop v. Holcomb, 10 
Conn, 444—Green v. Gillet, 5 Day 
485. 

5 C.J. p 973 note 81 [aj. 

M ConXL—Green v. Gillet, supra, 

28 C.J. p 112 note 2, 


15. Pa,—O’Brien v. Hadford, 171 A. 

296, 113 Pa.Super. 88. 

28 C.J. p 112 note 4—6 CJ. p 972 
note 79. 

*Tn the absence of knowlegre or no¬ 
tice a g:amishee would unquestion¬ 
ably be protected ag:ainst double pay¬ 
ment if in pursuance of court orders 
he should pay under the grarnishment 
in ignorance of the assig^iment.”— 
Denver Joint Stock Land Bank of 
Denver v. Moore, 26 P.2d WO, 181, 93 
Colo. 161. 

IB. Mo.—^Richards v. Grig:g:s, 16 Mo. 
416, 67 Am.D. 240. \ 

5 C.J. p 973 note 82, 

Operation and effect of Judgment 
against garnishee see infra 9 293. 
17- Iowa.—Seltzer v. Condon, 118 N. 
W. 39, 189 Iowa 764. 

P 111 note 95. 

18. iMo.—Taylor v. Dollins, 222 S. 
^ ^W. 1040, 206 Mo.App. 246. 

28 C.J. p 111 note 96. 

19 . Iowa.—^Newell v. Bdwards, 227 
N.W. 151, 208 Iowa 1214. 

Mo.—^Merchants’ & Mfrs.' Bank v. 
S. W. Morten Lumber Co., App., 
247 S.W, 432. 

6 C.J. p 973 note 81. 

89. N.J.—Mercantile. Credit Co. v. 

P. W. Lambert & Co., 142 A. 22, 
. 104 N.XLaw 620. 

21. Wash.—Mottet v. Stafford, 162 
P. 1001, 94 Wash. 572. 

28 C.J. p 114 notes 80. 81, 38, 86. 
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22. Mass.—^Knowlton v. Cooley, 102 
Mass. 233. 

28 CJ. p 113 note 27. 

23. R.I.—Trottier v. Foley, 108 A. 
498, 42 R.I. 422. 

28 C.J. p 113 note 29. 

24 . Me.—^Pullen v. Monk, 19 A. 909. 
82 Me. 412—Wright v. Smith. 74 
Me. 496. 

28 C.J. p 113 note 28. 

25 . Wash.—Mottet v. Stafford, 162 
P. 1001, 94 Wash. 572—Bellingham 
Bay Boom Co. v. Brisbois, 44 P. 
163, 46 P. 238, 14 Wash. 173. 

28 C.J. p 114 note 34. 

25 . Ill.—Staaland v. Thompson, 122 
I11.APP. 109. 

28 CJ. p 114 note 36. 

27 . Tex.—South Texas Lumber Co. 
V. Nicoletti, Civ.App., 64 S.W.2d 
893. 

28 C.J. p 114 note 38. 

28 . Colo.—Denver Joint Stock Land 
Bank of Denver v. Moore, 26 P.2d 
180, 93 Colo. 151. 

Kan.—Chatterton v. Clayton, 95 P.2d 
340, 160 Kan. 626. 

29 . U.S.—Gordon v. Vallee, CCA. 
La., 119 F.2d 118, affirming, D.C, 
Helis V. Vallee, 34 F.Supp. 467, cer¬ 
tiorari denied Gordon v. Vallee, 62 
Slot 86, 314 U.S. 644, 86 UKd. 617. 
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er authority which holds that the law of the place 
of the assignment controls.*® 

(h) Sufficiency of Notice 

Notice to the garnishee of an assignment need not 
be in any particular form, and may be given to the 
garnishee's agent. Oral notice has been held sufficient, 
but constructive notice has been deemed insufficient. 

In giving notice of the assignment to the debtor 
no particular form of notice is necessary, provided 
it is sufficient to inform him that the assignor has 
parted with his interest in the debt,^! although it 
has been held that the notice of the assignment 
shouki, if possible, be accompanied by the evidence 
of the assignment.32 In the absence of statutory 
requirement to the contrary, the notice need not be 
in writing.33 Service of a copy of tibe assignment 
is sufficient,34 or even the fact that the garnishee 
had actual knowledge of the assignment ;35 but 
there is authority to the contrary of the last propo- 
sition.33 Action by the assignee against the debtor 
has been held sufficient.37 Constructive notice is not 
sufficient33 unless there are statutory provisions for 
the benefit of assignees in this connection.33 The 
notice must not, of course, be tainted with positive 
illegality.^® 

By whom given. It has been held that the notice 
of assignment required by statute to be given to the 
debtor in order td defeat garnishment or trustee 
proceedings must be given by or on behalf of the 
assigpnee or one claiming to own the debt or de¬ 
mand through such assignment,^! The notice may 
be given by the assignee’s agent,^3 Where the no¬ 
tice is merely for the protection of the garnishee, 
as distinguished from the notice required in a few 
jurisdictions in order to perfect the assignment as 
against the assignor’s creditors, it is sufficient if the 


garnishee was informed of the transfer by anyone 
having knowledge of the fact^3 

To whom given, A notice essential in order to 
perfect the assignment should be g^ven to the debtor 
whose obligation has been assigpnied.^^ Under the 
general doctrines of agency concerning notice, see 
Agency § 262, notice to the debtor’s agent of the 
assignment of his obligation is sufficient, whether 
the purpose of the notice is to perfect the assign- 
ment^3 or merely to protect the garnishee in re¬ 
sponding to any judgment that may be rendered 
against him.**® It has been held that the notice to 
the agent must be given with the intention that it 
shall be communicated by him to his principal.^ 

§ 78. Minor’s Wages 

A minor's wages which the parent could have re¬ 
covered for his own benefit can be garnished by a 
creditor of the parent, but not wages of a child the right 
to whose servloea has been relinquished by the parent. 

In accord with the general rule giving the credi¬ 
tors of parents the right to reach earnings of a 
child, see the C.J.S. title Parent and Child § 34, also 
46 CJ. p 1285 notes 42-46, a creditor of a parent 
may reach a minor’s wages by garnishment in any 
case in which the parent could have recovered them 
for his own benefit,^® tut not where his right of 
recovery is for the benefit of the child.^3 Where 
the parent’s right to the child’s services has been 
relinquished, the child’s wages are not subject to 
garnishment for the parent’s debts.®® The wages of 
a minor are not subject to garnishment where gov¬ 
erning statutes in effect so provide.®! 

§ 79. Property of Married Woman 

Creditors of a husband can reach by garnishment 
personal property of a married woman which her husband 


30. Conn.—rClark v, Connecticut Peat 
Co., 8S Conn. 303—Green v. Gillet, 

5 Day 485. 

31. Vt.—^Austin v. Ryan, 51 Vt. 110. 
28 C.J. p 112 note 5. 

Sufficiency of notice of assignment 
generally see Assignments S 74 c. 
33. Mass.—Wood V.’ Partridge, 11 
Ma.ss. 48S. 

Pa.—Miner v. Kosek, 7 Kulp 72. 

33. Vt.—Hutchins v. Watts. 8-5 Vt. 
360—Seward v. Garlln, S3 Vt 583. 

34. Iowa.—^Manning v. MAthews, 30 
N.W, 743, 70 Iowa 303. 

35: Conn.—Green v. Gillet 5 Day' 
485. 

28 C.J. p 112 note 9. 

36- Vt—Parker v. Parker, 46 A. 766, 
71 Vt 387. 

37. Ind.—Smith v. Blatchford, 2 lad. 
184, 52. Am.D. 504. 

28 aj. p 112 note 8. i 


38. Mass.—Corbett v. Fitchburg R. 
Co., 110 Mass. 204. 

28 C.J. p 112 note 11. 

39. Tex.—Smith v. Texas & P. R* 
Co., Civ.App., 39 S.W. 969. 

4a Vt—Crozler v. Shants. 43 Vt 
478. 

28 C.J. p 112 note 13. 

41. Vt—Wolcott V. Mongeon. 92 A. 

467, 88 Vt 361. 

28 C.J. p 112 note l4. 

48. Vt—^Parker v. Parker, 45 A. 766, 
71 Vt 387. 

28 C.J. p 112 note 16. 

43. N.C.—^Anniston Nat Bank v. 
Durham School Committee, 24 S.F. 
792, 118 N.C. 883. 

28 C.J. p 113 note 19. 

44. Vt—^Parker v. Parker, 45 A. 756, 
71 Vt 387. 

28 C.J. p 113 note 21. 
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45. Vt—^Thayer v. Dyman, 85 Vt 
646. 

28 C.J. p 113 note 28. 

46. N.C.—Anniston Nat Bank v. 
Durham School Committee, 24 S. 
B. 792, 118 N.C. 833. 

28 C.J. p.113 note 24. 

47. Masa—Corbett v. Fitchburg R. 
Co., 110 Mass. 204. 

28 C.J. p 113 note 25. 

48. Ala.—^Donegan. v. Davis, 66 Ala 
862. 

Ill.-—^Teamey v: mernlng, 48 Ill.App. 
607. 

49. N.H.—^Frost v. Brown, Smith, p 
113. 

sa N.H.-^ohnson v. Bllsbee, 49 N. 
H. 643. 

28 C.J. p 115 note 59. 

51. N.H.—^Frost v. Brown, Smith p 
US. 
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has reduced to possession by virtue of his rights at 
common law; but such creditors cannot by garnishment 
reach separate property of the wife. 

In accordance with the common-law principles 
governing the rights of a husband to the personal 
property of his wife which has been properly re¬ 
duced to possession, see the C.J.S. title Husband and 
Wife § 24, also 30 C.J. p 534 note 84-p 545 note 48, 
such property is subject to garnishment by creditors 
of the husband, 52 reduction to possession usually be¬ 
ing the determining factor whether the husband’s 
creditor seeks to reach, by gamishm^t, either tan¬ 
gible property of the wife®^ or a debt due to her.5^ 
In jurisdictions where the husband’s right to pur¬ 
sue his wife’s rights in action is exercisable by 
creditors of the husband, garnishment is held avail¬ 
able to a creditor of the husband for the purpose 
of subjecting to garnishment a chose in action due 
the wife,55 subject to the wife’s right to an equita¬ 
ble settlement®® 

A wife’s separate property cannot be reached by 
garnishment at the suit of creditors of the hus- 
band,57 ^n^j the property of a wife may be exempt 
from garnishment at the instance of creditors of 
her husband by virtue of special statutory provi- 
sions.52 

Community property in Tvife^s name. Under the 
community property system, community property 
standing in the name of the wife is subject to gar¬ 


nishment for the husband’s debts.®® 

§ 80. Bank Deposits 

a. In general 

b. Objections and waiver 

a. liL General 

Bank deposits of defendant ordinarily are subject to 
garnishment whether standing in his own name or in 
that of another; but a deposit expressly made for a 
special purpose cannot be diverted from such purpose by 
garnishment. A depoalt in defendant’s name cannot be 
garnished where the funds in fact belong to another. 

Funds of defendant on deposit in a bank are sub¬ 
ject to garnishment®® in the absence of special cir¬ 
cumstances creating an exemption.®^ However, the 
garnishing creditor can reach funds of the deposi¬ 
tor only in cases where the depositor is the true 
owner thereof.®^ 

For the purposes of garnishment a bank deposit 
prima facie belongs to the person in whose name 
it stands,®^ the general test being whether, but for 
the garnishment, the deposit w*«ild be subject to de¬ 
fendant’s check,®^ or whether defendant could sue 
the bank therefor®® in debt or assumpsit.®® These 
considerations, however, are not conclusive, and the 
fact that the depositor can withdraw or maintain 
an action for the deposit does not in all cases render 
the deposit subject to garnishment at the instance of 
a creditor of the depositor.®'^ 


Sa. N’.H.—-Wendell v. Pierce, 13 N.H. 
502 . 

Vt.—Way V. Pierce, 51 Vt. 326. 

53. Vt.—sparks v. Cushman, 9 Vt 
820. . 

28 C.J. p 115 note 66. 

54b N.C.—Arrington v. Screws, 31 N. 

a 42, 44 Am.D. 408. 

28 C.J. p 116 note 66. 

55. Ky.—^Tobin v. Dixon, 2 Mete. 
422. 

28 aJ. p 115 note 68. 

53. Ky.—^Tobin V. IMxon, 2 Mete. 422. 
28 C.J. p 116 note 69. 

67. La.—Smith v. McCall. 122 So. 

149, 14 LaA.pp. 609. 

Tex.—Tatum State Bank v. Gibson, 
Civ.App., 24 S.W.2a 606. 

28 C.J. p 116 note 72. 

58. N%H.—Heywood v. Brooks, 47 N. 
TPf 231 

28 C. J. p 116 note 70. 

58« Tex.—Szanto v. Mt Calm First 
State Bank, Civ.App., 812 S.W. 971 
—^Ragsdale v. Groos, Clv.App., 51 

s.vr. 266. 

60l Ariz.—BUery v. Gumming, 14 P. 

2d 709. 40 Ariz. 612, 83 A.L.R. 1081. 
Ark.—^Pate v. Bryan, 7 S.W.2d 776, 
177 Ark. 79. 

La.—Williams v. Anderson, 6 La.App. 
329. 


Tex.—Ward v. Hebhronville State 
Bank, Civ.App., 286 S.W. 345. 
Wash.—^In re Lloyd’s Estate, 52 P. 

2d 1269, 185 Wash. 61. 

Wls.—^Lambert v. Military Hidge 
Cheese Co., 191 N.W. 666, 179 Wis. 
359. 

7 CJ. p 671 note 60. 

Conumintty funds may be impound¬ 
ed for a proper debt, no matter in 
whose name the account stands.— 
Tatum State Bank v. Gibson, Tex.Civ. 
App., 24 S.W.2d 606. 

61. Ala.—^Brooks v. Downing-Shof- 
ner School, 166 So. 868, 27 Ala.App. 
79. 

Money as constituting property ex¬ 
empt from, claims of creditors see 
the title Exemptions $ 29. 

68. Ill.—^Brown, for Use of Buck v. 

First Nat Bank, 271 IU.App. 424. 

I Tex.—^King & King v. Porter, Civ. 

App., 229 S.W. 646, certified Ques- 
I tiona answered pending rehearing 
252 S.W. 1022, 113 Tex. 198, con- 
j formed to, Civ.App., 266 S.W. 627. 
Wis.—^Lambert v. Military Ridge 
Cheese Co., 191 N.W. 666, 179 Wls, 
359. 

63. Ala—Gladden v. Columbiana 
Sav. Bank, 180 SOi 648, 286 Ala 
641—Gladden v. Columbiema Sav. 
Bank, 198 So. 186, 29 AlaApp. 97. 
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certiorari denied 198 So. 187, 238 
Ala 648. 

28 C.J. p 116 note 74. 

64. Wis.—^McKenna v. Rickey, 144 N. 
W. 991, 155 Wis. 432. 

28 C.J. p 116 note 76. 

Issuance of check as constituting as¬ 
signment of fund see supra 9 77 e 
(2) (a). 

65. IlL—Chicago Auditorium Ass’n, 
for Use of Willing v. Continental 
Illinois Nat Bank & Trust Co. of 
Chicago, 20 N.E.2d 811, 300 IlLApp. 
127. 

28 C.J. p 116 note 76. 

Distributee as defendant; gamlslu 
ment of estate aoootmt 
Creditor of distributee could not 
garnish deposit of administrator 
since the principal defendant, the 
distributee, could not have main¬ 
tained a suit against bank.—-Walden 
V. Springsteen, 276 N.W. 488, 282 
Mich. 886. 

66. Ala.—Gladden v. Columbiana 
Sav. Bank, 180 So. 648, 235 Ala. 
641. 

Liability to suit in debt or assumpsit 
as test generally see supra 9 70. 

67. Ala.—Gladden v. Columbiana 
Sav. Bank, 193 So. 186. 29 Ala.App. 
97, certiorari denied 193 So. 187, 238 
Ala. 648. 
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Garnishment of funds in the hands of a corre¬ 
spondent bank which has collected them for trans¬ 
mission to a forwarding bank is considered supra § 
77 c (2) (b). 

Deposit of defendant's funds in name of another. 
In accordance with the doctrine that, in certain in¬ 
stances, property to which defendant has the equita¬ 
ble title may be reached by garnishment, see supra § 
75, the fact that a deposit stands in the name of an¬ 
other does not exempt it from garnishment where in 
fact it belongs to defendant,®* or is liable for his 
debts.^ Thus, garnishment is available to impound 
bank deposits owned by defendant but standing in 
the name of his agent^® or fiduciary.71 

Deposit in defendants name of money of another. 


Money of another deposited by a debtor in his own 
name cannot be reached by garnishment as the prop¬ 
erty of such debtor.'^2 This rule is based on the 
doctrine that in garnishment the equitable title to 
the property sought to be reached will prevail over 
the bare legsd title,and is especially applicable to 
deposits of trust funds,^^ and deposits by agents'^® 
and public officers."^® THowever, it has been held 
that a deposit which amounts to a conversion by 
the depositor may be reached as his property.^^ 

Deposit for special purpose, A special deposit 
made expressly for a particular purpose cannot be 
diverted from such purpose by garnishment^* 
When the deposit is set apart for a particular pur¬ 
pose according to express statutory sanction^ it can- 


III.—^Brown, for Use of Buck v. First 
Nat Bank, 271 IU.App. 424. 

28 C.J. p 116 note 77. 

Beauixetteiit of sUrnature of defend¬ 
ant and anotker 

Fact that deposit is subject to 
withdrawal only by checks signed by 
defendant and another does not make 
the account that of defendant so as 
to be subject to garnishment by cred¬ 
itor of defendant—^Foscue v. Provi¬ 
dent Nat Bank of Waco, Tex. Civ. 
App., 210 S.W. 5S6. 

68. Ga.—Gaston v. Jackson Nat 
Bank, 168 6.B. 265. 266, 45 Ga.App. 
106, citing CSorpns Juls. 

Pa—S. Gatanzaro & Sons v. Hell- 
man Commercial Trust & Savings 
Bank, 126 A. 812, 281 Pa 468. 
Tex.—Stevens v. Simmons, Civ.App., 
61 S.W.2d 122. 

28 C.J. p 116 note 78. 

68. Tex.—Szanto v. Mt. Calm First 
State Bank, Civ,App.. 212 S.W. 971. 
28 C.J. P 117 note 79. 

TO. Mich.—^Ferry v. Home Sav. Bank, 
72 N.W. 181, 114 Mich, 821, 68 Am. 
S.R. 487. 

28 C.J. p 118 note 3. 

71. Mass.—Simmons v. Almy, 100 
Mass. 239. 

28 CJ. p 118 note 4. 

7SL IlL—Chicago Auditorium Ass'n, 
for Use of Willing v. Continental 
Illinois Nat Bank & Trust Co. ef 
Chicago, 20 N.F.2d 811, 300 llLApp. 
127. 

Iowa—^Fidelity ds Deposit Co., of 
Maryland v. Seward, 286 N.W. 528, 
226 Iowa 1216—^Farmers* Sav. Bank 
of Hartwick v. Roth, 191 N.W. 987, 
195 Iowa 185. 

Mass.—^Levin v. Demer, 196 N.R 387, 
290 Mass. 294. 

Pa—Austin-Nichols & Co. v. Union 
Trust Co. of Pittsburgh, 137 A. 461, 
463, 289 Pa 841, citing Corpus Ju¬ 
ris. 

Tex.—Smith v. Oak Cliff Bank & 
Trust Co., C1V.APP., 99 S.W.2d 1108, 
1104, Quoting Corpus Jtuds. 


Wls.—^Lambert v. Military Ridge 
Cheese Co., 191 N.W. 666. 179 Wis. 
359. 

28 C.J. p 117 note 90. 

73. Tex.—Smith v. Oak Cliff Bank 
8c Trust Co., Civ.App., 99 S.W.2d 

1103, 1104, quoting Corpus Juxia 
28 C.J. p 118 note 91. 

Corpus Juris quoted in upholding 
right to subject funds payable by 
county to sheriff for use and benefit 
of defendant a deputy sheriff.—^De 
Forest v. Cascade County, 120 P.2d 
486, 426, 112 Mpnt. 599. 

74iJ Ga—Jackson v. Fulton Nat. 
^/Bank, 167 S.E1, 844, 46 GaApp. 258. 
Hawaii.—^Belser v. Frank Nichols, 
Limited, 32 Hawaii 78. 

Iowa—Fidelity & Deposit Co. of 
Maryland v. Seward, 286 N.W. 628, 
226 Iowa 1216. 

Mo.—^Brown v. Maguire’s Real Estate 
^ Agency, 121 S.W.2d 764, 843 Mo. 

336, reversing, App., 101 S.W.2d 41. 
Pa.—^Austin-Nichols & Co. v. Union 
Trust Co. of Pittsburgh, 137 A, 461, 
289 Pa 341. 

Tex.—Smith v. Oak Cliff Bank & 
Trust Co., Civ.App., 99 S.W.2d 1103, 

1104, quoting Corpus Juris—King 
8c King V. Porter, Civ.App., 229 S. 
W. 646, certified questions an¬ 
swered pending rehearing 252 S.W. 
1022, 113 Tex. 198, conformed to, 
Civ.App., 256 S,W. 627. 

28 C.J. p 118 note 92. 

Property held in trust by defendant 
generally see infra S 81- 

75. Cal.—Carlin v. Masten, 5 P.2d 
65, 118 CaLApp. 373. 

Iowa—^Fidelity 8c Deposit Co. of 
Maryland v. Seward, 286 N.W. 528, 
226 Iowa 1216—^Farmers’ Sav. Bank 
of Hartwick v. Roth, 191 N.W. 987, 
195 Iowa 185. 

Miss.—Brandon v. Interstate Life & 
Accident Ins. Co., 115 So. 888, 149 
Miss. 808. 

Mo.—^Brown v. Maguire’s Real Estate 
Agency, 121 S.W.2d 754, 343 Mo. 
386, reversing, App., 101 S.W.2d 41. 
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Tex.—Smith v. Oak Cliff Bank 8c 
Trust Co., Civ.App., 99 S.W.2d 1103, 
1104, quoting Corpus Juris. 

Wis.—^Lambert v. Military Ridge 
Cheese Co.. 191 N.W. 666, 179 Wla 
359. 

28 C.J. p 118 note 93. 

73. Tex.—Smith v. Oak Cliff Bank 8c 
Trust Co., CivA.pp.. 99 S.W.2d 1103, 
110.4, quoting Corpus Juris. 

28 C.J. p 118 note 94. 

77. Iowa—^Long v, Emsley, 10 N.W. 
280, 67 Iowa 11. 

28 C.J. p 118 note 95. 

Couirersloii. not shown 

Fact that constable’s deposit of 
fees was not made in county deposi¬ 
tory as required by statute, but in 
bank where fees were intermingled 
with constable’s own funds was held 
not to constitute conversion of that 
portion of funds belonging to others 
so as to make whole deposit subject 
to garnishment—Smith v. Oak Cliff 
Bank & Trust Co., Tex.Clv.App., 99 
S.W.2d 1103. 

78. HawaiL—Belser v. Prank Nich¬ 
ols, Limited, 32 BAwaii 78. 

111.—Chicago Auditorium Ass’n, for 
Use of Willing, v. Continental Illi¬ 
nois Nat Bank & Trust Co. of Chi¬ 
cago, 20 N.B.2d 811, 800 IU.App. 
127. 

Iowa.—^lowa Mut Liability Ins. Co. 
v. De La Hunt 196 N.W. 17, 197 
Iowa 227. 

Kan.—^Hepler State Bank v. Cox, 3 
P.2d 468, 138 Kan. 758. 

Okl.—Jacobs v. Colcord, 275 P. 649, 
•136 OkL 158. 

Pa.—^Austin-Nichols 8c Co. v. Union 
Trust Co. of Pittsburgh, 137 A. 461, 
289 Pa 84L 

Tex.—^Mayfield v. Knott CivA.pp., 266 
S.W. 1064. 

28 C.J. p 117 note 83. 

Deposit to be used for gxowiaig crops 
Deposit which depositor has agreed 
to use solely for purpose of growing 
a crop which has been mortgaged or 
pledged to bank cannot be garnished 
by a general creditor ef depositor. 
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not be reached by garnishment at the instance of a 
general creditorJ^ It has been held that an ar¬ 
rangement whereby a deposit is made by defendant 
expressly for the use or benefit of another, the ar¬ 
rangement being accepted by the bank and the bank 
agreeing to make the pa 3 rments agreed on, may be 
ratified by the beneficiary after garnishment, so as 
to defeat the rights of the garnishing creditor.^® 
Generally, a .deposit remains the property of the 
depositor and may be garnished as such until the 
bank has paid or promised to pay an intended bene¬ 
ficiary, where the deposit, although intended for the 
ultimate benefit of another, is not made expressly 
for such purpose or pursuant to agreement and 
this result obtains until the beneficiary has accepted 
the arrangement, a previous arrangement with the 
beneficiary pursuant to which the deposit is made, 
however, being equivalent to an acceptance as of 
the moment of the deposit, same being 
true of a case where the beneficiary is interested in 
the consideration on which the deposit is made.®^ 

The form of bookkeeping of the bank is not con¬ 
trolling on the question of whether a deposit is spe¬ 
cial and hence not subject to garnishment.S5 

Deposit expressly as "^agent/* "^trustee/" or other 
representative. The rule that funds of a principal 
deposited by an agent in his own name cannot be 
garnished for the agent’s debts applies, a fortiori, 
where the deposit stands in defendant’s name as 
“agent”®6 or "tnistee.”^^ However, the use of the 


words "clerk,” "agent,” "executor,” or "trustee” aft¬ 
er the name of a depositor does not of itself change 
the character of the deposit from an individual de¬ 
posit to a trust or fiduciary one, and the mere fact 
that defendant has designated a deposit in this man¬ 
ner will not relieve it from liability where it really 
belongs to defendant in his own right.®^ 

Money deposited in the name of an individual fol¬ 
lowed by a word indicating that he holds it in some 
representative or fiduciary capacity, may be gar¬ 
nished as the property of the principal when such 
ownership is established.^^ 

Joint deposit. It has been held that a joint And 
several bank deposit is not subject to garnishment 
at the instance of a creditor of one of the deposi¬ 
tors,^^ but there is authority to the contrary.^i A 
joint deposit cannot by garnishment be subjected to 
a claim of a creditor of one of the depositors where 
the other depositor is the true owner of the entire 

fund.^2 

A bank account in the name of a husband and 
wife as tenants by the entirety cannot be garnished 
by a creditor having a claim against one of the 
spouses only.^* 

b. Objections and Waiver 

The facts and circumstances of the partfcuiar case 
determine whether or not the interested parties have 
waived their right to assert particular ownership of a 
bank deposit. 


Ark.—Geyer & Adams Co. v. Bank of 
Central Arkansas, 282 S.W. 368, 170 
Ark. 1016. 

La.—Carffill v. Otwell, 3 La.App. 197. 
Deposit for payment of ontstaading' 
cneoks 

Special deposit made to take up de¬ 
positor's outstanding checks is not 
subject to trustee process on bank by 
depositor's creditor, except as to ex¬ 
cess over amount of checks.—^Foss v. 
Hume, 163 A. 181, 180 Me. 22—28 aj. 
p 117 note 83 [b3. ' 

Deposit to await outcome of lltlga- 
tioa 

Where an individual recovered 
Judgment against bank for stock 
wrongfully withheld, and stock was 
li<iuidated and proceeds placed to 
individual's credit in a special depos¬ 
it pending an appeal which was final¬ 
ly decided in favor of the individual, 
garnishment of funds by creditor of 
Individual, pending the appeal, was 
held effective, since judgment deter¬ 
mined that stock and funds were at 
all timejs due to the individual.— 
Law Credit Co. v. Merchants Nat. 
Trust & Savings Bank, 46 P.2d 975, 7 
Cal.Ai)p.2d TIT. 

79. .La.-.r^gUl V. Otwell, 3 La.App, 
197,. jUil, quoting OOzpus JtLxts. 


Tex.—Spain v. First State Bank of 
Stamford, Civ.App., 39 S.W.2d 184, 
error dismissed. 

28 C,J. p 117 note 88. 

80- Mo.—Alexander v. Wade, 80 S.W. 
19, 106 Mo.App. 141. 

81- Okl.—^Fidelity Funding Co. v. 
Vaughn. 90 P. 34, 18 Okl. 13, 10 
L.R.A,.N.S., 1123, 

28 C.J. p 117 note 84. 

^ Or.—^Kelsay v. Taylor, 107 P. 

609, 66 Or. 13. 

28 C.J. p 117 note 86. 

83- TT.S.—Cook V. Robinson, Alaska, 
194 F. 753, 114 C.CjV.'478. 

28 C.J. p 117 note 86. 

84^ Ga.—^Mayer v. Chattahoochee 
Nat. Bank, 51 Ga. 325. 

85. Iowa.—First Nat. Bank v. Propp, 
200 N.W. 428, 198 Iowa 809. 

86. Ala.,~-Gladden v. Columbiana 
Sav. Bank, 193 So. 185, 29 Ala.App. 
97,^ certiorari denied 198 So. 187, 
238 Ala. 648. 

28 C.J. p 118 note 97. 

87. Tenn.--Crudglngton v. Hogan, 58 
S.W. 642, 106 Tenn. 448. 

28 C.J. p 118 note 98. 

88. Ala.—Gladden v. Columbiana 
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Sav. Bank, 180 So. 548, 235 Ala. 
541. 

Miss.—Turner v. Nicholson, 117 So. 

329, 151 Miss. 18. 

28 C.J. p 118 note 99. 

89. Wash.—^Maury v. Toledo Log¬ 
ging Co., 1 P.2d 896, 163 Wash. 563. 

90. Md.—^Fairfax v. Savings Bank of 
Baltimore, 199 A. 872, 176 Md. 136, 
116 A.L.R. 1334., 

28 C.J. p 118 note 7. 

Garnishment of debt due defendant 
and others generally see supra i 
73 c. 

91. Pfiu—American Oil Co. v. Falcon¬ 
er, 8 A.2d 418, 136 Pa.Super. 598, 
reversing 87 Pittsb.Leg.J. 146. 

28 C.J. p 118 note 8. 

Attachment execution severs Joint 
tenancy, makes defendant a tenant 
in common, and renders his interest 
in property garnishable.—American 
Oil Co. V. Falconer, supra. 

98. Mass.—R. H. White Cow v. Lees, 
166 N.H 705, 267 Mass. 112. 

93. Mo.—Cullum v. Rice, App., 162 
S.W.2d 342. 

Pa.—Goretzka v, Whissen, 87 Pittsh. 
Leg.J. .57. 
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Where plaintiff has treated the deposit as belong^- 
ing to another than defendant he may be estopped 
to assert ownership in defendant.^^ 

By defendant. Where a deposit is garnished as* 
the property of the person in whose name it stands, 
he cannot assert that it belongs to another, espe¬ 
cially against the latter’s disclaimer;^® and the de¬ 
positor has also been denied the right to assert 
ownership in another where the making of the de¬ 
posit constitutes a violation of law.®^ 

By garnishee. Generally the garnishee may raise 
the objection that the deposit docs not belong to 
defendant,®® but the contrary has been held of a de¬ 
posit by a public officer in violation of law, the gar¬ 
nishee having knowledge of the character of the 
funds deposited.®® The garnishee cannot assert ti¬ 
tle in another against the latter’s disclaimer.^ A 
garnishee bank which has no notice of any claim to 
a deposit adverse to defendant’s prima facie title, 
as depositor, but which nevertheless allows defend¬ 
ant to withdraw the deposit after garnishment, can¬ 
not thereafter escape liability as garnishee on the 
ground that the deposit belonged to an undisclosed 
principal of defendant.® 

By true owner. Where the true owner of a de¬ 
posit in defendant’s name has the right to intervene 
and claim it, but fails to do so, although he had no¬ 
tice of the garnishment and opportunity to appear 
and maintain his right, he cannot thereafter ques¬ 
tion a judgment, subjecting the fund to plaintiff’s 
claim;® but he does not waive his right by taking 
security from defendant, after garnishment, to in- 


§ 81 

denmify him against loss of the fund,^ or by en¬ 
forcing such security prior to the determination of 
the garnishment proceedings.® 

§ 81. Property H^ld in Trust by Defendant; 
Bare Legal Title 

Property held in trust by defendant is not subject 
to garnlahment for debts owed by him as an individual. 

Property and funds owned by, or due to, defend¬ 
ant as a trustee are not subject to garnishment for 
his individual debts,® no matter how completely de¬ 
fendant may have exercised apparent ownership 
over them, unless, as has been said by some au¬ 
thorities, it was on the assrunption of such owner¬ 
ship that the credit was given.^ A bare legal title 
in defendant is insufficient where the equitable or 
beneficial interest is in another.® A trust exists 
within this rule where defendant has received funds 
for a specific use and for no other purpose what¬ 
soever; the funds canpot be diverted by garnish¬ 
ment from the purpose for which they were re¬ 
ceived by defendant.® A judgment recovered by 
one person for the use and benefit of another can¬ 
not be reached by gamishmejit at the instance of 
creditors of the nominal plaintiff.^® 

Conversion by a trustee may render the converted 
fund subject to garnishment at the suit of his indi¬ 
vidual creditor,but it has been held that garnish¬ 
ment will not lie to reach funds received by de¬ 
fendant for a particular purpose and deposited by 
him for a different purpose with a third person who 
has notice that the funds do not belong to defend¬ 
ant.!® 


94. La.—^Taylor v. Almanda, 23 So, 
365, 50 La.Ann. 351. 

28 C.J. p 113 note 27. 

95. D.C.—^Reynolds v. Smith, 18 D. 
C. 27. 

96. Pa.—^Frank v. Kurtz, 4 Pa.Super. 
233. 

97. Neb.—South Bend First Nat. 
Bank V. Gandy, 9 N.W. 566, 11 Neb. 
431. 

28 C.J. p 119 note 18, 

98. Ala.—Curtis v. Parker, 33 So. 
935, 186 Ala. 217. 

99. N.eb.—South Bend First Nat. 
Bank v. Gandy, 9 N.W. 566, 11 Neb. 
431. 

28 dlJ. p 119 note 20, 

1- Pa.—^Frank v. Kurtz, 4 Pa.Super. 
233. 

a. Pa.—Farmers’ & Mechanics’ Nat. 
Bank v. King, 57 Pa. 202, 98 Am.D. 
215. 

8. Mass.—^Randall v. Way, 111 Mass. 
506. 

RUfht to Intervene see infra S 277. 


4. Tex.—Smith v. Merchants’ & 

Planters’ Nat. Bank, Civ.App., 40 

S.W, 1088. 

5. Tex.—Smith v. Merchants’ & 

Planters’ Nat. Bank, supra. 

6. Colo.—Smith v. Straub, 237 P. 

149, 150, 77 Colo. 438,* citing Corpus 
Juris. 

Fla.—Tillman v. Taylor, 128 So. 846, 
99 Fla. 1826. 

Qa.—Jackson v. Fulton Nat. Bank, 
167 S.£!. 344, 46 Ga.App. 253. 

Ill.—^Morris v. Carroso, 11 N.E.2d 816, 
292 IlLApp. 620. 

Tex.—Smith V. Oak Cli« Bank & 
Trust Co., Civ.App., 99 S.W.2d 1103, 
1104, Quoting Corpus Juris—Spain 
V. First State Bank of Stamford, 
Civ.App., 89 S.w.2d 184, error dis¬ 
missed—Belva Oil Co. v. Lowe, Civ. 
App., 27 S.W.2d 599. 

28 C.J. p 119 note 28. 

Bank deposits trustees see supra i 
80. 

7. Ala.—Slosa V. G<laze^ 164 So. 51, 
231 Ala. 284—Gladden.V. Columbi¬ 
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ana Sav. Bank, 193 So. 185, 29 Ala. 
App. 97, certiorari denied 193 So. 
187, 238 Ala. 648. 

Tex.—Smith v. Oak Cliff Bank ' & 
Trust Co., Civ.App., 99 S.W.2d 1103, 
1104, quoting Corpus Juris. 

Wash.—^Marx v. Parker, 37 P. 675, 
9 Wash. 473, 43 Am.S.R. 849. 

28 C.J. p 120 note 29. 

8. Tex.—Smith v. Oak Cliff Bank 
& Trust Co., Clv.App„ 99 S.W.2d 
1193, 1104, quoting Corpus Juris. 

28 C.J. p 120 note 30. 

9. Hawaii.—^Belser v. Frank Nich¬ 
ols, Limited, 32 Hawaii 78. 

Iowa.—^Fidelity & Beposit Co. of 
Maryland v. Seward, 286 N.W. 628, 
226 Iowa 1216. 

1<I. Iowa.—^Beaver Valley Bank v. 

Cousins, 25 N.W. 258, 67 Iowa 310. 
28 C.J. p 189 note 36. 

11. Iowa.—^Long v. Emsley, 10 N.W. 

280, 57 Iowa 11. 

28 C.J. p 12# note 31. 

Bank deposit consisting of conver^ted 
funds see supra $ 80. 

18.- N.H.—Oram v. Shackleton, 5 A. 
715, #4 iNJEL 44. . . 
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§ 81 


Objection that defendant’s title to the property is 
subject to a trust may be made by defendant.^^ 

§ 82. Property Covered by Trust Created by 
Defendant 

Property valfdly and Irrevocably disposed of In trust 
by defendant cannot be subsequently garnished by 
his creditors, acceptance by the beneficiary being some¬ 
times required. Garnishment will lie, however, where 
there Is a failure of the trust or where a surplus re¬ 
mains after execution of the trust. 

A disposition of property in trust by defendant 
takes priority over subsequent gamishment,^^ ex¬ 
cept where the trust is created by defendant for his 
own benefit and is on that account held ineffective 
as to his creditors.!® To defeat garnishment, de¬ 
fendant’s appropriation of property in trust must 
be irrevocable.!® General creditors cannot reach 
property or funds deposited with the garnishee for 
delivery or payment of specified claims, or to par¬ 
ticular persons, at least where such persons are 
parties to the arrangement and there has thus been 
an irrevocable appropriation of the funds.!^ An ap¬ 
propriation of property to a special purpose becomes 
complete on defendant’s disposition of the property 
where the beneficiary is interested in the consider¬ 


ation on which the arrangement is made.!® Where 
the trustee refuses to accept the trust there is no 
such disposition of the property as will prevent it 
from being garnished as belonging to defendant.!® 

Acceptance by beneficiary. It is frequently held 
that a disposition in trust to pay or deliver is fev- 
ocable unless or until it has been accepted by the 
beneficiary, and that as long as it is thus revocable 
the property covered thereby is subject to garnish¬ 
ment by defendant’s general creditors,^® or even by 
the creditor for whose benefit the disposition was 
attempted to be made.®! However, it has also been 
considered that the trust is complete where the dis¬ 
position of the property or fund is made pursuant 
to a prior understanding with the beneficiary,®® and 
that a trust may be accepted by the beneficiary after 
garnishment.®® 

A trust created pursuant to express sanction of 
law and devoting public fimds to the payment of 
certain debts needs no acceptance by the benefici¬ 
aries in order to protect the trust fund from gar¬ 
nishment.®^ 

Failure of trust Property or funds covered by a 
trust created by defendant may be reached by gar- 


13. N.CS.—Brenizer v. Supreme CJoun- 
cil R. A., 58 SJE3. 886. 141 N.C. 409, 
6 I<.R.A..N.a, 235. 

28 C.J. p 120 note 38. 

14. €!al.—Stelneok v. Haas-Baruch 
Co,, 288 P. 1104, 1108. 108 Cal.App. 
228, cltin^r €k»zpiiJi Juxis, 

Pa.—Austin-Nichols & Co. v. Union 
Trust Co. of PlttsburfiTh, 187 A. 461, 
468, 289 Pa. 841, ciUngr Corpus Oti- 
rls. 

28 C.J. p 120 note 84. 

Sals of trust propextsr 
It has been held that a sale of trust 
property by the trustee and an as¬ 
signment of the contract of sale, all 
with the consent of the cestui que 
trust, does not destroy the trust so 
as to render the beneficiary’s interest 
liable to garnishment.—^Peninsular 
Sav. Bank v. Union Trust Co., 86 N. 
W. 798, 127 Mich. 366. 

15. Ala.—Henderson v. Sunseri, 174 
So. 767, 284 Ala. 289. 

HL—^Balaban v. Willett. 27 M.B.2d 
612, 805 niApp. 388. 

Pa.—Austin-Nichols A Co. v. Union 
Trust Co. of PHtsburffh, 187 A. 461, 
289 Pa. 841. 

Garnishment of property conveyed in 
fraud of creditors see Fraudulent 
Conveyances § 810. 

XNcaotioa to pay third person for da- 
fondant's use 

A direction or ag^reement to .pay 
funds to a third person for defend¬ 
ant's use is not such on approprla^ 
tion in trust as will defeat the gar¬ 


nishment.—Seymour v. Cooper, 25 Vt. 
141—28 GJ. p 128 note 68. 
le. Pa.—^Balliet v. Brown, 103 Pa. 
546. 

28 CJ. p 121 note 86. 

17. Cal.—State Athletic Commission 
of California v. Massachusetts 
Bonding & Insurance Co., 117 P.2d 
76, 46 Cal.App.2d 823. prior opinion 
118 P.2d 720. 

Pa.—Converse v. Hawse. 190 A. 899, 
326 Pa. 1—Austin-Nichols & Co. v. 
Union Trust Co. of Pittsburgh, 137 
A. 461, 289 Pa. 341—Wyoming Con¬ 
struction Co. V. Franklin Trust Co., 
12 Pa,Dlst & Co. 108, affirmed 148 
A. 902, 298 Pa. 682. 

Tex.—Spain v. First State Bank of 
Stamford, Civ.App., 89 S.W.2d 184, 
error dismissed. 

28 GJ. p 121 note 85. 

Appropriation to partieular purpose 
as constituting assignment see su¬ 
pra 5 77 c (1), 

Agreement to apply proceeds of sale 
to debt 

In the absence of fraud, the pro¬ 
ceeds from a public sale of a debtor’s 
property pursuant to an agreement 
with a creditor, whereby the pro¬ 
ceeds are to be applied to the pay¬ 
ment of the debt, constitute a trust 
fund and are not gamishable by oth¬ 
er creditors of the debtor. 

Iowa.—Jasper County Sav. Bank v. 
Klauenberg, 255 N.W. 884, 218 Iowa 
578. 

Or.—^Hudelson v. Sanders-Swafford 
Co.,. 227 P. 810, 111 Or. 600. 
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S.0.—^Borgen v. Auguski, 212 N.W. 
47, 51 S.D. 65. 

la Ga.—Mayer v. Chattahoochee 
Nat. Bank, 51 Ga. 825. 

19. U.S.—^Beaston v. Farmers' Bank 
of Delaware, Md., 12 Pet. 102, 9 L. 
Ed. 1017. 

Property not accepted as part of 
tmst estate 

Under a trust agreement whereby 
defendant agreed to put up tax bills 
as collateral for the issuance of 
bonds, tax bills which, although 
placed in the hands of the trustee, 
were not in proper form, and which 
for that reason were not accepted by 
the trustee as jpart of the trust es¬ 
tate, remained property of defendant 
subject to garnishment.—^Snider v. W. 
C. Mullins Const Co., 244 Ill.App. 
291. 

aa Wls.—^Felch V. Bau Pleine Lum¬ 
ber Co., 17 N.W. 397, 68 Wis. 431. 
28 C.J. p 121 note 44. 

ai. U.S.—^U. S. V. Langton, GG 
Mass., 26 F.Cas.No.16,660, 6 Mason 
280. 

28 GJ. p 122 note 45. 

aa, U.S.—Cook v. Robinson, Alaska, 
194 F. 758, 114 C.GA. 473. 

28 C.J. p 121 ncte 38. 

as. Mo.—Alexander v. Wade, 80 S. 

W. 19, 106 Mo.App. 141. 

28 C.J. p 121 note 42. 

ad. Wis.—^Terry v. Wisconsin M. & 
F. Ins. Co. Bank, 18 Wis. 87. 

28 GJ. p 121 note 43. 
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nishment on the failure of the tnist.^® 

Surplus. The surplus remaining in the hands of 
a trustee after the execution of a trust created by 
defendant may be reached by garnishment,^® un¬ 
less such surplus has been assigned.27 Garnishment 
will lie to the extent of the creditor’s claim, but not 
in an amount exceeding the surplus in the hands of 
the trustee,^® and hence will not lie where the trust 
fund has been exhausted in carrying out the pur¬ 
poses of the trust. 

Who may object. Defendant may raise the ob¬ 
jection that the property or fund is held by the gar¬ 
nishee as an appropriation in trust,®® The objec¬ 
tion may be raised also by the garnishee,®^ unless he 
is precluded by an estoppel.®® 

§ 83. Property Covered by Trust Created by 
Law 

Garnishment does not He against property held un¬ 
der a trust created by law. The rule applies to se¬ 
curities deposited by an Insurance company to secure 
policyholders, except where statutes otherwise prescribe. 

Property of defendant which has been dedicated 
by the law to a particular purpose cannot be di¬ 
verted from that purpose by garnishment proceed¬ 
ings.®® Thus garnishment does not lie where de¬ 
fendant’s ownership of the property has ended and 
title has passed to the trustee, under a trust imposed 
by law.®^ 

Garnishment of property in hands of receivers 


§ 84 

and similar officers is considered in the CJ.S. title 
Receivers § 135, also 28 C.J. p 126 note 20-p 127 
note 34, 53 C.J. p 129 note 90-p 135 note 58. 

Securities deposited by an insurance company 
w’ith a state officer, pursuant to statute, in trust to 
secure policyholders, cannot, in the absence of spe¬ 
cial statutory sanction, be reached by garnishment,®® 
even at the instance of a policyholder,®® such prop¬ 
erty being exempt from garnishment because of the 
tenure of the holding®^ and the official character of 
the holder.®® This rule has found application in 
cases involving securities deposited by fore^ in¬ 
surance companies for the benefit of citizens of the 
state as a condition to the right to do business in 
the state,®® especially as precluding the right of a 
foreign creditor of the company to subject such se¬ 
curities to garnishnient.^® Security deposits made 
by insurance companies may be garnished at the 
instance of policyholders where statutes of the state 
so provide.'*! 

§ 84. Property of Decedent^s Estate 

Some authorities consider that property of a de¬ 
cedent’s estate fa not subject to garnishment by credi¬ 
tors of the estate or of distributees. There Is, however, 
authority to the contrary. 

It has been held that property or funds of a de¬ 
cedent’s estate cannot be subjected to garnishment 
by a creditor of the estate,*® or by a creditor of an 
heir or legatee.*® However, there is authority to 


25. CaJ.—Steineck v. Haas-Baruch 
Co., 288 P. 1104, 106 CaJ.App, 228. 

28 C.X p 103 note 13. 

26. Cal.—Steineck v.' Haas-Baruch 
Co., supra. 

Pa.—^Austin-Nlchols & Co. v. Union 
Trust Co. of Pittaburgrh, 137 A. 461, 
289 Pa. 341. 

28 C.J. p 104 note 16. 

27. Cal.—Steineck v. Haas-Baruch 
Co., 288 P. 1104, 106 Cal.App. 228. 

28 C.J. p 104 note 16. 

Surplus remaining: after assismment 
for benefit of creditors see Assigm- 
ments for Benefit of Creditors, § 
162 a (3>. 

28. Cal.—Steineck v. Haas-Baruch 
Co., supra. 

28. CaL—Steineck. v. Haas-Baruch 
Co., supra. 

aa Tenn.—Crudgringrton v. Hogran, 
58 S.W. 642, 106 Tenn. 448. 

81. U.S.—Fidelity Trust Co. v. New 
York Finance Co., Pa., 125 F. 275, 
60 C.C.A. 189. 

Mo.—Woodson Carson, 35 S.W. 

1006, 37 S.W. 107, 136 Mo. 521. 

82. Mich.—Hei>pel v. Moore, 33 N. 
W. 499. 66 Mich. 292. 


38. N.H.—^Brimblecom v. O’Brien, 46 
A. 187, 69 N.H. 370. 

28 C.J. p 126 note 17. 

Agrents of law €ls grarnishees see su¬ 
pra §S 44-65. 

84. D.C.—Jenkins v, Purcell, 29 App. 
D.C. 209, 9 L..R.A.,N.S., 1074. 

28 C.J. p 126 note 19. 

85. Va.—^Buck v. Guarantors’ Liabil¬ 
ity Indemnity Co., 34 S.E3. 960, 97 
Va. 719. 

28 CJ. p 127 note 35. 

86. Tenn.—^Pennebaker v. Tomlinson, 
1 TenmCh. 111. 

Tex.—Ogrlesby v. Durr, Cir.App., 173 
S.W. 275. 

37. Tenn.—^Pennebaker v. Tomlinson, 
1 TenmCh. 111. 

28 C.J. p 127 note 37. 

38. U.S.—^Providence & Stoningrton 
SS. Co. V. Vingrinia Fire & Marine 
Ins. Co., 11 F. 284, 20 Blatchf. 406. 

28 CJ. p 127 note 38. 

Public officers and agents as grar- 
nishees generally see supra S 40. 

89. Va.—^Buck v. Guarantors’ Liabil¬ 
ity Indemnity Co., 34 S.Sl 950, 97 
Va. 719. 

28 C.J. p 127 note 39. 

40. Va.—^Rollo V. Andes Ins. Qo., 23 
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Gratt. 609, 64 Va. 609, 14 Am.R. 
147. 

28 CJ, p 127 note 40. 

41. Tex.—^Robbins v. Midkiff, 102 S. 
W. 430, 46 Tex.Clv.App. 272. 

28 C.J. p 127 note 41. 

42. W.Va.—State v. Whyte, 136 S.E. 
860, 103 W.Va. 200. 

28 C.J. p 127 note 44. 

Effect of defendant’s death pending: 
garnishment proceedings see infra 
§ 271. 

Executor or administrator as g;arni- 
shee see supra S 62. 

PenjLsylvaatia 

(1) The general rule is as stated in 
the text—Stem & Co. v. Harrod, 90 
Pa.Super. 327—28 C.J. p 127 note 44. 

(2) However, it has been held that 
attachment execution will lie against 
such interest in a decedent’s estate as 
may be reached under a statute pro¬ 
viding for foreign attachment— 
Fritsch V. Buckman, 20 Pa.Di8t & Co. 
196. 

43. Tex.—Weekes v. Galveston Gas 
Co., 54 S.W. 620, 22 Tex.Civ.App. 
246. 

Legacies, devises, and distributive 
shares as subject to garnishment 
see infra 5 112. 
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§ 85 


the contrary,at least where property in the hands 
of an executor or administrator is not deemed to be 
in custodia legis for the purposes of garnishment, 
or where direct attachment of a decedent’s property 
is sanctioned by statute.^® 

§ 85. Public Funds and Appropriations; 
Debts Due for Public Works 

a. Debts due by government or agency 

b. Debts due to government or agency 

a. Debts Due by Ooveimnegat or Agency 

Debts due' by the government or Its agencies are 
generally considered not subject to garnishment, par¬ 
ticularly In the case of debts due for pubMc works In the 
process of construction. The rule Is said to be based 
on the necessity of preventing the diversion of public 
funds from their intended purpose. 

As shown supra §§ 39, 40, it is frequently con¬ 
sidered that public corporations, agencies, and offi¬ 
cers cannot be made garnishees; and, as noted su¬ 
pra § 43, the general rule is that garnishee process 


can reach neither the federal nor a state govern¬ 
ment In accordance with these principles, debts 
due to defendant from the government or its agen¬ 
cies are generally held exempt from garnishment,^^ 
at least until the government or its agency has lost 
control of it,^® in the absence of statutes otherwise 
providing.^® The rule exempting debts due from 
a public corporation or agency from garnishment 
has been held inapplicable to special statutory pro¬ 
ceedings for the transfer to a receiver of property 
or claims owned by a judgment debtor.®® 

Reasons for rule. The rule prohibiting garnish¬ 
ment of funds due from a government or its agency 
is sometimes placed on the broad ground of public 
policy which prohibits the diversion of public funds 
from the purpose to which they have been appro¬ 
priated by law.®i A contrary rule might result in 
interference with the performance of obligations 
and the discharge of duties which are for the benefit 


Xn ZiOulsiana a creditor of an heir 
cannot garnish property of a de¬ 
ceased wife in the hands of a sur¬ 
viving husband since the husband's 
possession is not such possession as 
is contemplated by the statutes per¬ 
mitting garnishment of property in 
the hands of third persons.—^Billau- 
deaux v. Manuel, 1 Lia.App. 219, af¬ 
firmed Bllleaudeaux v. M;anuel, 106 
So. 256, 159 La. 14$. 

44. Mass.—^Harmon v. Osgood, 24 N. 
E. 401, 161 Mass. 501. 

4B. Miss.—Thrasher v. Buckingham, 
40 Miss. 67. 

28 C.J. p 128 note 48. 

Sstate Itmds la. hands of testaaten- 
tary trustees have been held not in 
custodia legis as respects the right 
to reach them by garnishment at the 
instance of a creditor of one to whom 
the trustees were alleged to be in¬ 
debted.—^Beggs V. Brooker, Clv.App., 
79 S,W.2d 642, affirmed Beggs v. 3E'^te, 
106 S.W.2d 1039, 130 Tex. 46. 

48. Mass.—^Barmon v. Osgood, 24 N. 

E. 401, 151 Mass. 601. 

Or.—TT. S. National Bank of Portland 
v. Rawson, 43 P.2d 184, 160 Or. 368. 

47. Ky.—^B. B. Wilson Co. v. Van 
Diver, 18 S.W.2d 308, $10, 280 Ky. 
27, citing Corpus Juris. 

Ohio.—Southern Ohio Finance Cor¬ 
poration V. Wahl, 171 N.B. 369, 34 
Ohio App. 618. 

Pa.—Carol V. Perlmutter, 41 PaDist. 
& Co. 702, 30 Del.Co. 269, 66 York 
Leg.Bec. 86. 

Tenn.—Walker v. Turner, 122 S.W. 
2d 804, 807, 22 Tenn.App. 280, Quot¬ 
ing Oorpns Juris. 

28 C.J. p 128 note 50. 

Salaries of public officers or em¬ 
ployees see Infia i 116. 


Garnishment of funds in public de¬ 
positary see Depositaries § 13 f. 
Preminxu due by state to surety on 
state treasurer's bond has been held 
not garnishable by creditors of sure¬ 
ty.—State ex rel. National Surety 
Corporation v. Price, 261 N.W. 894, 
129 Neb. 433. 

Trustee xOlatioxLShip 

Funds due defendants from a mu¬ 
nicipality as a result of a street 
opening proceeding are not subject 
to garnishment despite the contention 
that the municipality held the funds 
as trustee.—^Vaughn v. Condon, 199 P. 
646, 52 Cal.App. 713. 

Necessity of showing nature of debt 
Where it is claimed that a munici¬ 
pal debt was contracted in a private 
capacity and hence is subject to gar¬ 
nishment it is for the paxty elaimlng 
such liability to show the nature of 
the debt.—Clarksdale Compress Co. 
V. W. R. Caldwell Co., 31 So. 790, 80 
Miss. 343. 

48. Tenn.—Walker v. Turner, 122 S. 
W.2d 804, 807, 22 Tenn.App. 280, 
Quoting CkMrpuB Juris, 

28 C.J. p 128 note 51. 

Funds h^d by tex collector do not 
become subject to garnishment as 
belonging to an individual by the fact 
that Individual has the right to sue 
tax collector for part of funds; and 
this result has been held not changed 
by fact that mandamus issued direct¬ 
ing tax collector to pay fund to in¬ 
dividual, where decree in mandamus 
suit was appealed from and reversed. 
—^Bliss V. American State Bank & 
Trust Co., Tex.Clv.App., 90 S.W.2d 
630, error dismissed. 

49. Federal Agrioultufal Adjustment 
Aot does not make funds la the hands 
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of the department of agriculture, 
which are payable under the act, sub¬ 
ject to garnishment.—^Works & Rhea 
V. Shaw, La.App., 156 So. 81. 

Remedy against aonresideat 
Reserve percentage retained by 
state treasurer, and which was due 
to nonresident road contractor, but 
not payable, was not a public fund 
nor jbnpressed with a trust, and was 
subject to garnishment, since “it is 
the duty and public policy of the 
state, as expressed in the decisions 
of the Supreme Court and the statute 
law, to provide appropriate remedies 
by which home creditors or residents, 
having claims against a nonresident, 
may subject the assets or effects of 
the nonresidents to the payment of 
their debts or claims, when held by 
municipalities, state officers, or state 
boards, when such proceedings do not 
interfere with the functions of gov¬ 
ernment."—Boyd, Higgins & Goforth 
V. Mahone, 128 S.B. 269, 261, 142 Va. 
690. 

BO, Minn.—Knight v. Nash, 22 Minn. 
462. 

Bl. Ark.—Greening v. Planters' 

Bank & Trust Co., 228 S.W. 382, 147 
Ark. 477. 

28 C.J. p 128 note 65. 

MisappUcatloiL of fusids not Shown 
Where basis for judgment against 
school district was district's indebt¬ 
edness on unpaid orders issued for 
school purposes, application of dis¬ 
trict’s funds in hands of garnishee, 
if such funds were to be used solely 
for school purposes, to satisfaction 
of judgment would not constitute 
misapplication of funds.—State Bank 
of Florence v. School Diet. No. 1 of 
Town of Tipler. 289 N.W. 612, 288 
Wis. 307. 
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and in the interest of the public,as, for example, 
by preventing completion of public works.53 As a 
further reason for the rule, it has been asserted 
that the debt or appropriation is not deemed to be¬ 
long to defendant until it has been paid over to 
him.54 

The reasons for the rule have been held to have 
no application to an order, pursuant to a special 
statutory proceeding, which operates as an assign¬ 
ment of the debt with like force and effect, so far 
as concerns the garnishee, as though there had been 
a voluntary assigpnment of the debt by defendant's 

Debts for public works are peculiarly within the 
rule that public funds are not subject to garnish- 
ment,ss even though the fund to be paid to defend¬ 
ant has been segpregated from the general funds.®*^ 
However, where the doctrine that garnishment in 
equity is available to reach debts due defendant 
from public agencies is recogfnized, see supra § 41, 
it is held that funds paid over to a depositary as the 
earnings of a public contractor may thus be reached 
by his creditors.SS 

The rule that debts for public works are not sub¬ 
ject to garnishment is especially applicable during 
the performance of the contract and prior to its 
completion.®^ According to some authorities such 
debts are also exempt where the contract has been 
completely performed by defendant®® because of the 
rule of public policy which forbids garnishee proc¬ 
ess against public agencies.®^ However, other au¬ 
thority holds that after the completion of a public 


contract debts due thereunder are subject to gar¬ 
nishment,®2 on the theory that interference with 
duties owed the public can then no longer result.®® 

Who may object. The objection that the debt 
sought to be reached constitutes public funds, and 
as such is not subject to garnishment, niay be raised 
by the garnishee,®^ or by defendant.®® 

b. Debts Due to Government or Agency 

In the absence of statutes otherwise providing, the 
general rule is that debts due a public corporation or 
agency are not subject to garnishment, particularly where 
statutes exempt funds of such a corporation or agency 
from seizure generally. 

There is a distinction between the liability of a 
public corporation or agency as garnishee, and its 
liability as defendant whose funds are sought to be 
reached in the hands of a third person, although the 
same legal principles are to some extent involved in 
both instances.®® Where the public corporation or 
agency is defendant, the question presented is more 
nearly allied to the question whether or not an ex¬ 
ecution can be issued against and levied on the 
property of a public corporation than to the one of 
whether or not such bodies can be made garnishees 
to secure a debt due to a creditor of the corpora¬ 
tion.®*^ 

The general rule, in the absence of statute, is that 
public funds are not subject to garnishment in an 
action against a public corporation or agency,®® at 
least where the fund is to be realized for govern¬ 
mental purposes.®® A general statutory exemption 


52. Tenn.—Wheeler v. Walter J. 
Bryson Co., 35 S.W.2d 391, 162 
Tenn. 163. 

53. Tenn.—^Holston Union Nat. Bank, 
for Use of Allen v. Knox County, 
165 S.W.2d 382. 

54. Tenn.—Walker v. Turner, 122 S. 
W.2d 804, 807, 22 Tenn.App. 280, 
quoting Corpus Juris. 

28 C.J. p 128 note 53. 

55. Minn.—^Knight v. Nash, 22 Minn. 
452. 

56. U.S.—Pringrle v. Guild, C.C.S.C., 
118 F. 665, reversed on other 
grrounds 130 F. 419, 64 C.C.A. 621. 

28 C.X p 128 note 58. 

IiLsolveiLoy of debtor must be aJ- 
legred or shown before funds due 
from improvement district to debtor 
are subject to garnishment.—^Wharf 
Improvement Diet. No. 1 of Helena 
V. U. S. Gypsum Co., 25 S,W.2d 425, 
181 Ark. 288. 

57. Ala.—^Porter & Blair Hardware 
Co. V. Perdue, 16 So. 713, 105 Ala. 
293, 53 Am.SwR. 124. 

56. Ark.—Hayes-Thomas Grain Co. 

38 C.J.S.-19 


V. A. F. Wilcox Contracting Co., 
223 S.W. 357, 144 Ark. 621. 

59. Ark.—Wharf Improvement Dist. 
No. 1 of Helena v. U. S. Gypsum 
Co., 25 S.W.2d 425, 181 Ark. 288. 
Tenn.—^Holston Union Nat. Bank for 
Use of Allen v. Knox County, 165 
S.W.2d 382. 

28 C.J. p 128 note 59. 
ea N.M.—Dow V. Irwin, 157 P. 490, 
21 N.M. 576. L.R.A.1916B 1153. 

28 C.J. p 129 note 62. 

61. D.C.—spottier & Stymus Mfg. Co. 

V. Taylor, 10 D.C. 4. 

Ga.—Born v. WUliams, 7 S.B. 868, 81 
Ga. 796. 

69. Tenn.—^Holston Union Nat. 
Bank, for Use of Allen v. Elnox 
County, 166 S.W.2d 882. 

28 C.J. p 129 note 65. 

63. Tenn.—Wheeler v. Walter J. 
Bryson Co., 35 S.W.2d 391, 162 
Tenn. 163. 

64. Minn.—^Ehight v. Nash, 22 Minn. 
462. 

65. Ga.—^Bom v. Williams, 7 S.B. 
868, 81 Ga. 796. 

28 C.J. p 129 note 77. 

66. Puerto Hico.—^Liamboglia v. Gua- 
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yama School Bd., 16 Puerto Rico 
299. 

67. Puerto Rico.—^Lamboglia v. Gua- 
yama School Bd., supra. 

Execution against property of public 
or duasi-publlc corporations see 
Executions § 35. 

66. Del.—^Farmers Bank v. Ball, 2 
Pennew. 374. 

N.D.—^Auran v. Mentor School Dist. 
No. 1 of Divide County, 228 N.W. 
435, 58 N.D. 934. 

Utah.—^Upper Blue Bench Irr. Dist. v. 
Continental Nat. Bank & Trust Co., 
72 P.2d 1048, 93 Utah 826. 

28 C.J. p 129 note 72. 

Garnishment in action against mu¬ 
nicipal corporation generally see 
the C.J.S. title Municipal Corpora¬ 
tions § 2191, also 44 C.J. p 1457 
notes 76, 77. 

69. U.S.—Snower v. Hope Drainage 
Dist., D.C.MO., 2 F.Supp. 931, re¬ 
versed on other grounds, C.C.A., 
Groner v. U. S. ex rel. Snower, 73 
F.2d 126. 

Ala.—^Lee v. City of Fairfield, 145 So. 
669, 226 Ala. 70. 
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of the funds of such a corporation or agency from 
seizure includes seizure by garnishment.'^0 Howev¬ 
er, it has been held that such funds may be reached 
by garnishment in equity, 

Statutory provisions changing the common-law 
policy exempting municipal corporations from proc¬ 
ess to enforce collection of a judgment against them 
have been construed to permit garnishment proceed¬ 


ings in aid of a judgment against such a corpora- 
tion.72 A statute permitting garnishment against 
any person except a municipal corporation will not 
prevent garnishment of funds due to a municipal 
corporation by a private corporation, since the ex¬ 
ception of the statute pertains to the right to hold 
a municipal corporation as garnishee and not to the 
right to reach funds due it where it is the princi¬ 
pal defendant.^^ 


C. STATUS OF INTEREST OR CLAIM 


§ 86. Maturity 

As, a general rule an existing debt which Is absolute 
and certain may be reached by garnishment even though 
ft Is not' presently payable or matured. 

Although there are cases which appear to recog¬ 
nize a contrary rule,74 or which, in holding contin¬ 
gent claims not gamishable, state that the debt must 
be due,*^® the generally accepted rule is that an ex¬ 
isting debt which is absolute and certain may be 
reached by garnishment even though it is not pres¬ 
ently payable or matured.While this is, of 


course, the rule in jurisdictions in which the stat¬ 
utes expressly so provide,it is also the rule where 
the statutes permit garnishment of claims or debts 
'Mue,*’ the term ''due” being taken in its larger 
sense as importing merely an existing obligation, 
without reference to the time of payment. Un¬ 
der a statute expressly so providing, an unmatured 
debt, even though contingent, is garnishabie.79 

§ 87. Contingent Liabilities 

In the absence of statute to the contrary, a debt 


•TCX U.S.—^Faurie v. New Orleans 
City Schools, La.. 222 F. 261, 138 
C.C.A. 73. 

71. Ark.—^Bayou Meto Drain. Dist. 
V. Chapline, 220 S.W. 807, 143 Ark. 
446. 

Fquitable gramishment see supra S 

10 . 

Public corporations and agrencles as 
gramishees in equity see supra § 41. 

72. Wis.—State Bank of Florence v. 
School Dist. No. 1 of Town of Tlp- 
ler, 289 N.W. 612, 233 Wis. 307. 

Bffect of statute oreatlugr priority 
over judgrmeuts 

The rigrht given by statute to gar¬ 
nishee funds due to a school district 
has been held unaffected by a stat¬ 
ute requiring town, city, or village 
treasurers to apply taxes to school 
purposes before payment of judg¬ 
ments.—State Bank of Florence v. 
School Dist No. 1 of Town of Tipler, 
supra. 

73. Wis.—State Bank of Florence v. 
School Dist No. 1 of Town of Tip¬ 
ler, supra. 

74. Wash.—Dittmar v. Frye & Co., 
98 P,2d 717, 200 Wash. 467, 

75. Fla.—Cobb v. Walker, 198 So. 
324, 144 Fla. 600—^Moss v. Sperry, 
191 So. 631, 140 Fla. 301, 126 A.L. 
R. 909. 

Tex.—^First Nat Bank v. Friend, Civ. 
App., 23 S.W.2d 482. 

76b Ala.—^Packard Motors Co. of 
Alabama v. Tally, 103 So. 465, 212 
Ala. 487. 

Ark.—^Harris v. Harris, 146 S.W.2d 


639, 641, 201 Ark. 684, quoting 

CorpiUi Juris. 

Cal.—^Phllbrook v. Mercantile Trust 
Co. of California, 267 P. 882, 84 
Cal.App. 187. 

Conn.—^Molloy v. Prudential Ins. Co. 
of America, 27 A.2d 387, 129 Conn. 
251—Calechman v. Great Atlantic 
& Pacific Tea Co., 180 A. 460, 120 
Conn. 266, lOO A.L.B. 302. 

IlL—Shraiberg Mfg. Co. v. Boston 
Ins. Co., 246 Ill.App. 196—Pressed 
Steel Equipment Co. v. Thornburgh 
Fressteel Co., 228 Ill.App. 1, affirm¬ 
ed 144 N.E. 6, 812 Ill. 359. 

Iowa.—Stowe v. Breen, 300 N.W, 618, 
230 Iowa 1215—^Malone v. Moore, 
216 N.W. 626, 204 Iowa 626, 56 A, 
L.R. 366—^Armstrong v, Armstrong, 
192 N.W, 887, 196 Iowa 947. 

Mass.—Godfrey Coal Co, v. Gray, 5 
N.E.2d 666, 296 Mass. 323—Krog- 
man v. Rice Bros. Co., 136 N.E. 161, 
241 Mass. 296. 

Mich.—^Erb-Kidder Co. v. Levy, 247 
N.W. 107, 262 Mich. 62—Isaac Van 
Dyke Co. v, Moll, 217 N.W. 29, 241 
Mich. 255, 57 A.L.R. 692. 

Mont.—Coty v. Cogswell, 50 P.2d 249, 
100 Mont 496, 

N.J.—Terry v. Owatcnna Canning 
Co., 197 A. 36, 119 N.J.Law 465. 

Okl.—^Ray v. Paramore, 41 P.2d 73, 
170 Okl. 496—^Helms v. State, 280 
P. 416, 187 Okl. 65. 

Or.—^Fireman's Fund Ins. Co. v. 
Walker, 282 P. 230, 132 Or. 73. 

Tenn.—Timothy Dry Goods Co. v. 
Hyde, 6 Tenn.App. 491. 

Tex.—^Pittsburgh Plate Glass Co. v. 
Beck, Civ,App., 298 S.W. 916. 

Va.—^Fentress v. Rutledge, 125 S.E. 
668, 140 Va. 686. 
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W.Va.—Minotti v. Brune, 118 S.E. 

149, 94 W.Va. 181. 

28 C.J. p 129 note 94. 

Application of rule to particular 
claims see infra §§ 97-118. 
Maturity of principal claim see supra 
§ 14. 

Xf debtor-creditor reXationshlp ex¬ 
ists between judgment debtor and 
garnishee, the time of payment of 
the debt is immaterial for the pur¬ 
pose of garnishment.—Balaban v. 
Willett, 27 N.E.2d 612, 306 Ill.App. 
388. 

77- D.C.—^U. S. Fidelity & Guaranty 
Co. V. Wrenn, 89 F.2d 838, 67 App. 
D.C. 94. 

Mich.—^Erb-Kidder Co. v. Levy, 247 
N.W. 107, 262 Mich. 62—Isaac Van 
Dyke Co. v. Moll, 217 N.W. 29, 241 
Mich. 265, 57 A.L.R. 692. 

Minn.—S. T, McKnight Co. v. Tom- 
kinson, 296 N.W. 569, 209 Minn. 
399, 134 A.L.R, 860. 

Or.—^Fireman’s Fund Ins. Co. v. 

Walker, 282 P. 230, 132 Or. 731. 

28 C.J. p 130 note 96. 

Tfti Conn.—Molloy v. Prudential Ins. 
Co. of America, 27 A.2d 387, 129 
Conn. 261—Calechman v. Great At¬ 
lantic & Pacific Tea Co., ISO A. 460* 
120 Conn. 266, 100 A.L.R. 302. 

Or.—^Fireman^s Fund Ins. Co. v. 

Walker, 282 P. 230, 182 Or. 73. 

28 C.J. p 130 note 95. 

79. Kan.—^Anderson v. Dugger, 286 
P. 646, 130 Kan. 153. 

Contingency of claim generally see 
infra § 87. 
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which is uncertain and contingent,, in the sense that 
it may never become due and payable, Is not subject to 
garnishment. 

It has been held that, where the statute in gener¬ 
al terms sanctions garnishment of all of defendant’s 
rights and interests, a debt or claim need not be pay¬ 


able absolutely or unconditionally in order to be sub¬ 
ject to the process;*® but generally, except when 
specially authorized by statute,a debt which is un¬ 
certain and contingent, in the sense that it may 
never become due and payable, is not subject to 
garnishment.** This has been held to be the rule. 


80. U.S.—Sandusky Cement Co. v. 
A. R. Hamilton & Co., D.C.Ohio, 
273 F. 696. 

81. Xa Xaxusas 

(1) The statute has been held ex¬ 
pressly to authorize garnishment of 
contingent claims.—^Koelliker v. Den- 
kinger, 83 P.2d 703, 148 Kan. 503, 119 
A.L 1 .R. 1, modified on other grounds 
86 P.2d 740, 149 Kan. 259, 119 A.Li.R^| 
1625—Anderson v. Dugger, 286 P. 
646, 130 Kan. 163—^Winterscheidt v. 
Winterscheidt, 206 P. 600, 110 Kan. 
649—Farmers' & Merchants* Bank v. 
Dondelinger, 175 P. 109, 103 Kan. 444. 

(2) It was formerly held that a 
contingent claim could not be 
reached.—^Linder v. Murdy, 14 P. 447, 
37 Kan. 152. 

82. U.S.—Socony-Vacuum Oil Co. v. 
C. M. Johnston & Sons Sand & 
Gravel Co., C.C.AMo., 103 P.2d 276 
—^Ackerman v. Tobin, CC.AM 0 ., 22 
F.2d 641, 643. citing Corpus Juris, 
and certiorari denied Tobin v. Ack¬ 
erman, 48 S.Ct. 321, 276 U.S. 628, 
72 Li.Ed. 739—Schaefer v. Post & 
Flagg, D.C.Ala., 10 F.Supp. 827— 
German v. Universal Oil Products 
Co., D,C.Mo., 6 F.Supp. 63. 

Ala.—Sloss V. Glaze, 164 So. 61, 231 
Ala. 234. 

Ark.—^Wyatt Lumber & Supply Co. v. 
Hansen, 147 S.W.2d 366, 201 A^J*- 
534. 

Cal.—Clecak v. Dunn, 272 P. 1104, 
1105, 95 Cal.App. 637, quoting Cor¬ 
pus Juris. 

Colo.—Keck V. Vogt, 117 P.2d 1006, 
108 Colo. 382. 

Conn.—^Molloy v. Prudential Ins. Co. 
of America, 27 A.2d 887, 129 Conn. 
261—Calechman v. Great Atlantic 
& Pacific Tea Co., 180 A. 460, 120 
Conn. 265, 100 A.L.R. 302. 

D.C.—^U. S. Fidelity & Guaranty Co. 
V. Wrenn, 89 F.2d 838, 67 App.D.C. 
94. 

Fla.—Cobb v. Walker, 198 So. 324, 
144 Fla. 600—^Moss v. Sperry, 191 
So. 531, 140 Fla. 301, 125 A.L.R. 
909. 

Hawaii.—^Miyashiro v. Tap, 27 Ha¬ 
waii 297, 307, quoting Corpus Juris. 
Ill.—^Zimek v. Illinois Nat Casualty 
Co., 19 N.B.2d 620, 370 Ill. 672— 
Wetten v. Horix, 33 N.B.2d 616, 309 
Ill.App. 636—^Larson v. McCor¬ 
mack, 2 N.B.2d 974, 286 Ill.App. 
206—Harris v. Montag, 247 Ill.App. 
89—Shraiberg Mfg. Co, v. Boston 
Ins. Co., 246 Ill.App. 196—^Pressed 
Steel Equipment Co. v. Thornburgh 
Pressteel Co., 228 Ill.App. 1, af¬ 
firmed 144 N.B. 6, 312 Ill. 359. 


Iowa.—Stowe v. Breen, 300 N.W. 518, 
230 Iowa 1216—^Malone v. Moore, 
227 N.W. 169, 208 Iowa 1300—Ma¬ 
lone V. Moore, 216 N.W. 626, 204 
Iowa 626, 65 A.L.R. 356—^Arm¬ 

strong V. Armstrong, 192 N.W. 887, 
196 Iowa 947. 

La.—Simon v. Hulse, 124 So. 846, 12 
La.App. 460—Smith v. Tooke. 120 
So. 651, 10 La.App. 461. 

Me.—Holmes v. Hilliard, 166 A. 692, 
130 Me. 392—Hussey v. Titcomb, 
144 A. 218, 127 Me. 423. 

Mass.—Godfrey Coal Co. v. Gray, 6 
N.B.2d 556, 296 Mass. 323—Cataldo 
V. Woodside, 4 N.B.2d 462, 296 

Mass. 586—^Banionis v. Lake, 193 
N.B. 731, 289 Mass. 146—^Krogman 

V. Rice Bros. Co., 136 N.B. 161, 241 
Mass. 296. 

Minn.—S. T. McKnight Co. v. Tom- 
kinson, 296 N.W. 569, 209 Minn. 
399, 134 AL.R. 850—^Knudson v. 
Anderson, 272 N.W. 376, 379, 199 
Minn. 479, citing Corpus Juris— 
Lundstrom v. Hedge, 239 N.W. 664, 
186 Minn. 40—National Exchange 
Bank in St Paul v. Solberg, 221 N. 

W. 677, 176 Minn. 486. 

Miss.—^Travelers* Ins. Co. v. Inman, 
126 So. 399. 167 Miss. 810, sug¬ 
gestion of error sustained in part 
and overruled in part 128 So. 877, 
167 Miss. 810. 

Mo,—^Anth V. Lehman, App., 144 S.W. 
2d 190—^Raithel v. Hamilton- 
Schmidt Surgical Co., App., 48 S. 
W.2d 79. 

Mont—Coty v. Cogswell, 50 P.2d 249, 
100 Mont 496. 

Neb.—Salyers Auto Co. v. De Vore, 
217 N.W. 94, 116 Neb. 317, 66 A. 
L.R. 594. 

N.J.—Terry v. Owatonna Canning 
Co., 197 A 36, 37, 119 N.J.Law 466, 
quoting Corpus Juris—^Riegelhaupt 
V. Russo, 177 A 878, 13 N.J.Misc. 
278. 

Okl.—^Ray v. Paramore, 41 P.2d 73, 
170 Okl. 495—^Helms v. State, 280 
P. 416, 137 Okl. 66. 

Pa.—Snlderman v. Nerone, 9 A2d 
336, 336 Pa. 306—^Morris Finer 

Building & Loan Ass'n v. Dogos- 
tino, 8 Pa.Dist. <& Co. 161. 

R. I.—Schiavino v. Salzillo, 121 A 423, 
46 RI. 203. 

S. D.—Schuler v. Johnson, 261 N.W. 
905, 63 S.D. 642—Woodbine Sav. 
Bank v. Yager, 237 N.W. 761, 58 
S.D. 542, affirmed 246 N.W. 917, 
61 S.D. 1. 

Tenn.—Gray v. Houck, 68 S.W.2d 117, 
167 Tenn. 233. 

Tex.—Callihan v. Colorado Nat Banlt 
Civ,App., 74 S.W.2d 286—^Flrst Nat 
Bank V. Friend, Civ.App., 23 S.W. 
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2d 482—^Pittsburgh Plate Glass Co. 
V. Beck, Civ.App., 298 S.W. 916. 
Utah.—^Acheson-Harder Co. v. West¬ 
ern Wholesale Notions Co., 269 P. 
1032, 72 Utah 323, 60 AL.R. 881. 

Vt.—^Island Pond Nat Bank v. Chase, 
141 A 474, 101 Vt 60, 69 AL.R. 
766. 

Va.—^Fentress v. Rutledge, 126 S.B. 
668, 140 Va. 685. 

W.Va.—^Mlnotti v. Brune, 118 S.E. 

149, 94 W.Va. 181. 

28 C.J. p 130 note 2. 

Time as of which gamlshable char¬ 
acter is fixed see Infra § 176. 
Earned oosnmissions held against 
contingent liability 
Commissions earned under agree¬ 
ment with employer to hold com¬ 
missions as protection on employee's 
notes gruaranteed by employer did not 
constitute debt due employee until 
notes were paid, but was mere con¬ 
tingent obligation not subject to gar¬ 
nishment, and the fact that such com¬ 
missions were credited on the em¬ 
ployee’s note, instead of being mere¬ 
ly held as guaranty for payment 
thereof, was immaterial.—Clecak v. 
Dunn, 272 P. 1104, 96 Cal.App. 637. 
Future dividends 

Possibility of future dividends be¬ 
ing collected by beneficiary of trust 
in corporate stock was contingent 
liability not subject to grarnishment. 
—^McLeod V. Cooper, C.C.APla., 88 F. 
2d 194, certiorari denied 67 S.Ct. 938, 
301 U.S. 706, 81 L.Bd. 1369, rehearing 
denied 68 S.Ct. 6, 302 U.S. 773, 82 
L.Bd. 599. 

Xf liability depends on election by 
the principal debtor, the debt is con¬ 
tingent; the creditor cannot compel 
him to make such election. 

Mo.—South Central Securities Co. v. 
Vernon, 54 S.W.2d 416, 227 Mo.App. 
486. 

Pa.—Taylor v. Taylor, 36 Pa.Dlst. & 
Co. 320. 

Tex.—First Nat. Bank v. Friend, Civ. 
App., 23 S.W,2d 482. 

Trust fund covering alimony in¬ 
stallments under divorce decree was 
not subject to garnishment, where 
nothing was due when trustee was 
garnished.—^Malone v. Moore, 227 N. 
W. 169, 208 Iowa 1300. 

Xn XElolilgan 

(1) An early statute expressly pro¬ 
hibited garnishment of contingent in¬ 
terests.—^Thorp V. Preston, 4 N.W. 
227, 42 Mich. 611—^Martz v. Detroit 
Fire & Marine Ins. Co., 28 Mich. 20L 

(2) The current statute provides 
that garnishee shall be liable on any 
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5ven where there is express statutory sanction of 
garnishment of debts not due and clearly it is so 
in jurisdictions in which the statute expressly re¬ 
quires that the debt must be owing absolutely and 
not dependent on any contingency.84 

In order to defeat garnishment the uncertainty of 
the obligation must be real, and not merely appar- 
ent.^5 The contingency must affect the actual lia¬ 
bility of the garnishee and be such as may prevent 
defendant from having any claim whatever against 
the garnishee or right to call him to an account¬ 
ing, 86 and not merely the title to the property in 
possession of the garnishee,87 or his liability on an 
existing obligation, the force and effect of which 
may be in dispute between defendant and gar¬ 
nishee. 88 So the possibility that a future state of 
things may arise before the day of payment which 
will create a defense against the recovery of the 
debt, which circumstances, however, may never 


arise, does not render the debt contingent.89 

Formal prerequisites as affecting certainty,' Gen¬ 
erally, in order to prevent a person from being lia¬ 
ble as garnishee or trustee, the contingency must be 
such as to affect the debt itself which is claimed to 
be due, and not simply the liability of the garnishee 
to have the effects or credits called out of his hands 
in a particular manner. 99 Accordingly, it is usually 
held that the necessity of a prior notice or demand 
before defendant’s right will be technically com¬ 
plete will not render the obligation contingent or 
uncertain for the purposes of garnishment,81 and the 
rule is the same where the money is payable only 
on presentation of the writing by which the indebt¬ 
edness is evidenced. 99 Under the general rule, stat¬ 
ed supra § 70, that garnishment can reach only such 
debts as the principal defendant could have recov¬ 
ered in an action, it has been held that where the 
requirement of demand or presentment goes to the 


contlngrent right or claim against 
him In favor of principal defendant. 
—^Isaac Van Dyke Co. v. Moll, 217 N. 
W. 29. 241 Mich. 266, 57 A.L..R. 692. 

(8) Despite this provision, how¬ 
ever, courts appear to support the 
general rule stated in text, having 
held, for example, that money, to be¬ 
come due on an uncompleted con¬ 
tract, is not subject to garnishment, 
since It may never become due.— 
Simmons Hardware Co. v. Rose, 103 
N.W. 529, 140 Mich, 123—Klely v. 
Bertrand, 34 N.W. 674, 67 Mich. 332 
—Webber v. Bolte, 16 N.W. 267, 61 
Mich. 113—^Hopson v. Dinan, 12 N.W. 
875. 48 Mich. 612. 

(4) The same principle has been 
applied where garnishee’s liability 
was contingent only on principal 
debtor’s election.—^Isaac Van Dyke 
Co. V. Moll, 217 N.W. 29, 241 Mich. 
266, 67 A.L.R. 692. 

(6) The provision referred to has 
been completely ignored in a case stat¬ 
ing that, while the statute no longer 
contains the earlier provision pro¬ 
hibiting garnishment of contingent 
claims, it still requires an existing 
debt, and holding that an installment 
of rent not yet due is not garnishable. 
—^Brb-Kidder Co. v. Devy, 247 N.W. 
107, 262 Mich. 62. 

sa Iowa.—^Thomas v. Gibbons, 16 N. 

W. 593, 61 Iowa 60. 

2^ C.J. p 132 note 3. 

84b MUm.—S. T. McKnight Co. v. 
Tomkinson, 296 N.W. 669, 209 

Minn. 899, 134 A.L.R. 850—Knud- 
son V. Anderson, 272 N.W. 376, 199 
Minn. 479—^Dundstrom v. Hedge, 
239 N.W. 664, 186 Minn. 40—Na¬ 
tional Exchange Bank in St. Paul 
V. Solberg, 221 N.W- 677, 176 Minn. 
486. 

8 C.J. p 182 note 6. 


85. W.Va.—Webster Wagon Co. v. 

Home Ins. Co., 27 W.Va, 314. 

88. Me.—^Hussey v. Titcomb, 144 A. 
218, 127 Me. 423. 

Minn.—Gilloley v. Sampson, 281 N. 
W. 3, 203 Minn. 233—^Knudson v. 
Anderson, 272 N.W. 376, 879, 199 
Minn. 479, quoting Corpus Ju^. 
28 C.J. p 132 note 7. 

”A contingent claim is one where 
liability hinges upon some future 
event, which may or may not occur; 
it is dependent upon some condition 
as yet unperformed.”—^Zimek v. Illi¬ 
nois Nat. Casualty Co., 19 N.B.2d 620, 
623, 370 Ill. 672—^Wetten v. Horix, 
33 N.B.2d 615, 618, 309 IlLApp. 536. 
Interest in fund deposited as seouxity 

(1) Defendant’s interest in funds 
deposited with garnishee as security 
for ball is not contingent in the sense 
that it cannot be garnished.—^Ellis 
V- Goodnow, 40 Vt. 237. 

(2) The same is true of defend¬ 
ant’s interest in a deposit in lieu of 
an undertaking on appeal, particu¬ 
larly after claim secured by such de¬ 
posit had been liquidated, leaving a 
fixed and certain balance returnable 
to debtor.—^Dunlop v. Patterson Fire 
Ins. Co., 74 N.T. 146, 30 Am.R. 288. 

87. Mass.—Thorndike v. De Wolf, 6 
Pick. 120. 

88. Mass.—^Thorndike v. De Wolf, 
suprcu 

Denial of UabUity 

(1) The denial of liability by gar¬ 
nishee does not create a contingency 
which will prevent garnishment. 

U.S.—^Ackerman v. Tobin, C.C.A.M 0 ., 
22 P.2d 641, certiorari denied Tobin 

V. Ackerman, 48 S.Ct. 321, 276 U.S. 
628, 72 L.Bd. 739. 

Ill.-—Zimek v. Illinois Nat. Casualty 
Co., 19 N.E.2d 620, 370. Ill. 672— 
Wetten v- Horix, 33 N.E.2d 616, 309 
I11.APP. 636. 


Minn.—^Knudson v. Anderson, 272 N. 

W. 376, 199 Minn. 479. 

(2) However, It has been held that 
debts to which garnishment statutes 
refer are those which are admitted 
or acknowledged by garnishee, and 
not those which are controverted, 
disputed, or denied.—Theo. H. Davies 
& Co. V. Hilo Pineapple Co., 27 Ha¬ 
waii 661. 

88. Conn.—^Molloy v. Prudential Ins. 
Co. of America, 27 A.2d 387, 129 
Conn. 261—Calechman v. Great At¬ 
lantic & Pacific Tea Co., 180 A, 460, 
120 Conn. 266, 100 A.L.R. 302. 

Ill.—Balaban v. Willett, 27 N.R2d 
612, 306 IlLApp. 388. 

28 C.J. p 132 note 10. 

9<X Mass.—Godfrey Coal Co. v. Gray, 
6 N.E.2d 656, 296 Mass. 323. 

28 C.J. p 132 note 11. 

Approval by municipal authorities 
Lack of approval of payment of 
bill against town did not prevent 
town from being indebted for money 
to a creditor “absolutely and without 
any contingency,” within statute gov¬ 
erning trustee process, since such 
approval was not a condition prece¬ 
dent to liability of town to creditor 
or even to maintenance of action at 
law against town to collect bill.— 
Godfrey Coal Co. v. Gray, 5 N.E.2d 
666, 296 Mass. 323. 

Audit of claim 

Unaudited claim against county 
was subject to garnishment, although 
it was provided by statute that 
claims against county should be in¬ 
valid until audited.—Graf v. Wilson, 
125 P. 1006, 62 Or. 476, AnmCas. 
1914C 462. 

91- Mass.—Godfrey Coal Co. v. 

Gray, 5 N.E.2d 666, 296 Mass. 323. 
23 C.J. p 132 note 12. 

98. Ill.—^Ham V. Peery, 89 HlA.pp. 
341. 
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cause of action itself, it is a prerequisite of gamish- 

ment^3 

Contingency as to amount. Where there is no 
contingency as to the garnishee’s liability, the only 
contingency being as to the amount thereof, and 
where the amount of the liability is capable of defi¬ 
nite ascertainment in the future, there is no such 
contingency as prevents garnishment of the claim,94 
even though, it has been held, it may be that eventu¬ 
ally it will be found that nothing is due.^® Such a 
situation is to be distinguished from the case where 
the contingency as to amount arises from the fact 
that the garnishee’s alleged obligation is on a mere 
executory contract so that there is no way of pres¬ 
ently determining whether an 3 rthing will ever be 
due.^® It should be noted that where the only thing 
lacking to make a debt absolute and certain is the 
establishment of the amount, the garnishability of 
the claim is generally determined by whether it is 
liquidated or unliquidated, as discussed infra §§ 89- 
91, and not from the viewpoint of contingency. 

Contingency as to mode of payment or discharge 
of obligation. It has been held that a contingency 
as to the mode of payment will not exempt the claim 
from garnishment;®7 but where a party has re¬ 
served to himself the right to discharge his obli¬ 
gation under a contract in several ways, he cannot 
be deprived of such right by garnishing creditors of 
the other party.®® 

Orders or drafts for money do not impose on the 
drawee any liability subject to garnishment prior to 


§ 87 

! acceptance,®® and the same is true of an order con¬ 
ditionally accepted,! especially where defendant is 
unable to perform the condition.® Garnishee’s ‘'of¬ 
fice check” payable by the garnishee to the princi¬ 
pal debtor only on a stated condition which is con¬ 
tingent, creates nothing subject to garnishment.® 

Deposits of drafts or checks in a bank for col¬ 
lection do not give rise to such a credit from the 
bank as is subject to garnishment,^ unless the trans¬ 
action amounts to a purchase by the bank,^ which 
has been held to result where the depositary has the 
check or draft certified by the drawee,® or where 
a cash credit is given to the depositor for the 
amount thereof,*^ even though, it has been held, such 
credit is conditional for collection.® In the last 
connection, however, it has been held that a merely 
apparent credit, expressly subject to charge for 
such of the paper deposited as is not honored, is lia¬ 
ble to garnishment only subject to the bank’s rights 
under the agreement.® 

Liability dependent on collection of indebtedness 
from third person. Indebtedness dependent on col¬ 
lection of money from a third person is contingent, 
and cannot be reached by garnishment until after 
! the money has been collected.!® 

A verdict for damages for tort is a contingent 
liability.!! 

Judgment. A claim otherwise uncertain is not 
rendered gamishable by reason of its being merged 
in a judgment unless such judgment is final,!® in the 
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93. Mich.—^Isaac Van Dyke Co. v. 
Moll, 217 N.W. 29, 241 Mich. 256, 
57 A.L.R. 692. 

28 C.J. p 133 note 14. 

94u Conn.—Molloy v. Prudential Ins. 
Co. of America, 27 A.2d 387, 129 
Conn. 251—Calechman v. Great At¬ 
lantic & Pacific Tea Co., 180 A. 
460, 120 Conn. 266, 100 A.Li.R. 802. 
Me.—^Hussey v. Tltcomb, 144 A. 218, 
127 Me. 423. 

28 C.J. p 133 note 15. 

Cross claim of gramisliee 
The fact that amount due principal 
defendant, which would otherwise be 
certain, is rendered uncertain by a 
claim to part of such amount by gax- 
nishee, will not prevent garnishment. 
—^McKendall v. Patullo, 160 A. 202, 
62 R.L 268, 82 A.L..R. 1111. 

95. Me.—Cutter v. Perkins, 47 Me. 
667, 

96. N.J.—Terry v. Owatonna Can¬ 
ning Co., 197 A. 36, 119 N.J.Law 
456. 

28 C.J. p 183 note 18. 

Unperformed contracts generally see 
infra { 88. 


97. Ill.—Balaban v. Willett, 27 N.B. 

2d 612, 305 IlLApp. 388. 

28 C.J. p 183 note. 19. 

99. Wis.—Drake v. Harrison, 33 N. 

W. 81, 69 Wis. 99, 2 Am.S.R. 717. 
99. Mich.—Stone v. Dowling, 78 N. 

W. 649, 119 Mich. 476. 

28 C.J. p 133 note 21. 

1. Me.—Chase v. Bradley, 17 Me. 89. 

2. Me.—Chase v. Bradley, supra. 

3. Minn.—S. T. McICnight Co. v. 

Tomkinson, 296 N.W. 569, 209 

Minn. 399, 134 A.UR. 850. 

4. Mich.—Rice v. Third Nat. Bank, 
56 N.W. 776, 97 Mich. 414. 

28 C.J. p 133 note 24. 

5- Pa,—^McCalla v. Brennan, 14 
Wkly.N.C. 613. 

6. Ala.—^National Commercial Bank 
V. Miller, 77 Aleu 168,-64 Am,R. 60. 

7- Pa.—^McCalla v. Brennan, 14 
Wkly.N.C. 613. 

Tenn.—^Barton Seed, Feed & Impl. 
Co. V. Mercantile Nat. Bank, 160 

S.W. 848, 128 Tenn. 820. 

8i Tenn.— 'W. J. Barton Seed, Feed 
& Implement Co. v. Mercantile Nat. 
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Bank. 160 S.W. 848, 128 T«nn. 320. 
28 C.J. p 134 note 28. 

9. Mich.—^Rice v. Wayne County 
Third Nat. Bank, 66 N.W. 776, 97 
Mich. 414. 

10. Ala.—A. Paul Goodall Real Es¬ 
tate & Insurance Co. v. Jackson 
Securities & Investment Co., 177 
So. 660, 651, 28 Ala.App. 21, quot¬ 
ing Corpus Jtixis. 

Ill.—^Pressed Steel Equipment Co. v. 
Thornburgh Pressteel Co., 228 Ill. 
App. 1, judgment affirmed 144 N.E. 
6, 312 Ill. 369. 

Neb.—Salyers Auto Go. v. De Vore, 
217 N.W. 94, 116 Neb. 817, 66 A. 
Ij.R. 594. 

Utah.—^Acheson-Harder Co. v. West¬ 
ern Wholesale Notions Co., 269 P. 
1032, 72 Utah 323, 60 A.L,.R. 881. 
28 C.J. p 134 note 31, p 130 note 2 [g]. 

11. Minn.—^Llnd v. Hurd, 181 N.W. 
326. 148 Minn. 190. 

Verdict as rendering claim liquidated 
see infra §§ 89—91. 

12. Tex.—^Alexander v. Berkman, 
Civ.App., 3 S.W.2d 864,, error re¬ 
fused. 
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§ 88 


sense that it can neither be set aside nor reversed 
on appeal.^* 

§ 88. - - Unperformed Contract 

Under an entire contract requiring perfornnance as 
a condition precedent to the accrual of an indebtedness! 
there is no debt subject to garnishment until the terms 
of the contract are fuifllled. 

Since, as appears supra § 87, a debt to be gar- 
nishable must, as a rule, be due absolutely and with¬ 
out contingency, where, under the terms of an entire 
contract, the garnishee is not to become indebted to 
defendant until the performance thereof, there is 
no such indebtedness as may be reached by garnish¬ 
ment until the terais of the contract are fulfilled,!^ 
even where the statute expressly authorizes gar¬ 
nishment of contingent interests.^® This rule finds 
its most frequent application, perhaps, where the in¬ 
debtedness sought to be reached arises from a build¬ 
ing or construction contract.^® Thus, a percentage 
of the price agreed on in a building or construction 
contract, retained to insure the completion of the 
work and not payable until such completion, is, in 
the absence of waiver of further performance, not 
subject to garnishment prior to completion,^*^ espe¬ 
cially where the contract provides for a forfeiture 
in case of noncompletion.^* Substantial perform¬ 
ance is ordinarily sufficient to render the price for 


work a debt so as to be garnishable as such but, 
where it is provided that the work shall be paid for 
only on its acceptance, no garnishable debt will arise 
until acceptance.20 Where a contract is abandoned 
by the contractor before completion of the work, the 
amount due for the work done is subject to gar- 
nishment,2i provided such amount is not forfeited 
by the breach of the contract.22 

Where the contract is divisible or contains prom¬ 
ises by each of the contracting parties, known as 
‘‘independent promises,” money due thereunder at 
the time of the garnishment may be reached, al¬ 
though the contracts have not been fully performed 
by the parties.^^ Thus advances or installments due 
and payable under the terms of the contract may 
be reached, although the contract has not been fully 
performed,24 but unearned installments cannot be 
reached.^® 

Necessity of obtaining architect's certificate. It 
is generally held that a stipulation in a building or 
construction contract for payment on the certifi¬ 
cate of an architect or engineer as to the progress 
or completion of the work does not render pay¬ 
ments, otherwise due under the contract, contin¬ 
gent for the purposes of garnishment.^® A fortiori 
the debt is not contingent where the certificate has 

Ky.—^Buckwalter v. Bradley,. 104 
S.W. 970, 81 Ky.L. 1177. 

28 C.J. p 135 note 39. 

22. Mass.—^Doyle v. Gray, 110 Mass. 
206. 

28 C.J. p 135 note 40. 

23. Conn.—Goodman v. Meriden Bri¬ 
tannia Co., 50 Conn. 139. 

Minn.—Gilloley v. Sampson, 281 N. 
W. 3, 203 Minn. 233. 

24. U.S.—Socony-Vacuum Oil Co. v. 
C. M. Johnston & Sons Sand & 
Gravel Co., C.C.A.Mo., 103 F.2d 275. 

La.—Morehouse Lumber & Building: 
Material Co. v. Jacob & Walker, 
147 So. 504, 177 La. 76, affirming:, 
App., 144 So. 190, and 139 So. 713, 
18 La.App. 536. 

28 C.J. p 135 note 44. 

25. Pa.—^Excelsior Brick St Stone 
Co. V. Haines, 5 Pa.Co. 631, 19 
Phila. 470. 

C.J. p 135 note 45. 

26. Cal.—Philbrook v. Mercantile 
Trust Co. of California, 257 P. 882, 
84 CaLApp. 187. 

28 C.J. p 136 note 46. 

Season for rala 

Architect’s certificate is merely evi¬ 
dentiary and not consideration for 
obligation to pay for work; and the 
parties will not be presumed to have 
intended that architect’s caprice in 
withholding certificate should cause 
forfeiture of contractor’s right to 


13. Tex.—^Alexander v. Berkman, su¬ 
pra. 

14. Ala.—^Sloss V. Glaze, 164 So. 61, ! 

52, 231 Ala. 234, citing Corpus 

Juris. 

Ark.—^Wyatt Lumber & Supply Co. 
V. Hansen, 147 S.W.2d 366, 201 
Ark. 534. 

Minn.—^National Exchange Bank in 
St Paul V. Solberg, 221 N.W. 677, 
175 Minn. 436. 

H.J.—^Terry v. Owatonna Canning 
Co., 197 A. 36. 38, 119 N.J.Law 456, 
Quoting Corpus Juris. 

Tex.—Callihan v. Colorado Nat Bank, 
Civ.App., 74 S.W.2d 286. 

28 C.J. p 134 note 33. 

16- Mich.—Simmons Hardware Co. 
V. Rose, 103 N.W. 529, 140 Mich. 
128. 

28 C.J. p 135 note 34. 

16. Minn.—^National Exchange Bank 
in St Paul v. Solberg, 221 N.W. 
677, 176 Minn. 436. 

28 C.J. P 136 note 36. 

Completion in. good and workman- 
lUce manner 

Where contract for remodeling 
building provided that work should 
be done in a good and workmanlike 
manner and provided for payment of 
contract price on completion of work, 
and several items included in origi¬ 
nal contract were improperly con¬ 
structed and would reqxilre replace¬ 
ment, owner of building could de¬ 


mand that items be replaced before i 21. 
he could be required to pay the con¬ 
tract price for the work, and hence 
there was no “Indebtedness” on the 
part of the owner which was sub¬ 
ject to g:amlshment by contractor’s 
creditor.—-Wyatt Lumber & Supply 
Co. V. Hansen, 147 S.W.2d 366, 201 
Ark. 634. 

17. N.T.—^Herman & Grace v. City 
of New Tork, 114 N.T.S. 1107, 130 
App.Div. 531, affirmed 93 N.E. 376, 

199 N.T. 600. 

28 C.J. p 129 note 93. 

18L Me.—Williams v. Androscoggin 
& K. R. Co., 36 Me. 201, 8 Am.D. 

742. 

Mich,—Webber v. Bolte, 16 N.W. 257, 

61 Mich. 113. 

19. Fla.—^Alabama Hotel Co. v. J. L. 
Mott Iron Works, 98 So. 826, 86 
Fla. 608. 

28 C.J. p 135 note 41. 

Recoupment for deviations 

Where garnishee accepted houses 
constructed by principal defendant 
and sought recoupment for devia¬ 
tions from contract and delay in 
construction, ’ fund remaining in gar¬ 
nishee’s hands after allowance of re¬ 
coupment was subject to garnish¬ 
ment.—^McKendall v. Patullo, 160 A. 

202, 62 R,L 268, 82 A.L.R. 1111. 

20. Colo.—^Voorhles v. Denver Hard¬ 
ware Co., 36 P. 65, 4 Colo.App. 428. 

28 C.J. p 185 note 42. 
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§ 89 


been given to defendant and he has merely failed to 
present it;27 and it is not contingent where the 
certificate has been improperly withheld.^^ How¬ 
ever, where the contract makes the certificate a con¬ 
dition precedent to the accrual of indebtedness un¬ 
der the contract, the certificate is prerequisite to 
garnishment.29 

Future profits under a contract with the gar¬ 
nishee have been held contingent within the rule 
that contingent interests cannot be reached by gar- 
nishment,30 there is authority to the contrary.^i 

Waiver of full performance or conditions. An 
unapportionable contract, under which no present 
indebtedness will accrue until full performance, may 
become apportionable by waiver of full performance 
as a condition to liability, and thus a garnishable 
debt may arise to the extent of the proportion of the 
contract price which has been eamed.32 The same 
is true of certificates or estimates which otherwise 
would be necessary in order to create a debt due 
without contingency.^3 However, voluntary pay¬ 
ments notwithstanding the contract has not been 
fully performed do not necessarily render an entire 
contract apportionable for the purposes of gamish- 
ment,34 and the same is true, a fortiori, where such 
payments are not on the contract in question but on 
other similar contracts.^^ Payment of installments 
without estimates or certificates required by the 


contract will not relieve claims for installments 
thereafter earned of their contingent nature as be¬ 
ing payable only on such estimates or certificates.3^ 
It has been held, however, that pa 3 niients made, aft¬ 
er service of the writ, for work or materials done 
or furnished prior to service, constitute an admis¬ 
sion of indebtedness pro tanto.37 The mere ex¬ 
tension of the time for performance does not ren¬ 
der the contract apportionable so as to make the 
price of the work a garnishable debt prior to com¬ 
plete performance. 

§ 89. Liquidated or Unliquidated Demands 

Unliquidated claims are not subject to garnishment. 

As a general rule, unliquidated claims are not 
subject to garnishment.39 In other words, the 
amount of the fund or debt must either be ascer¬ 
tained or capable of ascertainment by mere calcula¬ 
tion or computation.^® Hence, where the exercise 
of judgment, discretion, and opinion, as distin¬ 
guished from mere calculation or computation, is re¬ 
quired to determine the amount of a claim, the claim 
is unliquidated and is not subject to garnishment.^^ 
The manner in which the claim becomes liquidated 
is immaterial; it is the fact of liquidation that is 
decisive,^^ ^nd while it has been said that the 
amount due must be fixed by law or ascertained and 
agreed on by the parties,^^ it has likewise been held 
that liquidation need not necessarily have been 


compensation.—^Philbrook v. Mercan¬ 
tile Trust Co. of California, supra, 

27. Me.—Ricker v. Fairbanks, 40 Me, 
43. 

28. Mich.—McMillan v. Schneider, 
110 N.W. 961, 147 Mich. 268, 

29. Mo.—St. Joseph Iron Co. v. Hal¬ 
verson, 48 Mo.App. 383. 

30. Mo.—Stevenson v. McFarland, 62 
S.W. 695, 162 Mo. 159. 

28 C.J. p 136 note 62. 

31. La,—^J. A. Fay & F^ran Co. v. 
Ouachita Excelsior Saw & Plan¬ 
ing Mills, 23 So. 312, 50 La,Ann. 
205. 

28 C.J. p 136 note 53. 

32 . Ky.—Sutherland Bros. v. Stan¬ 
ley, 63 S.W.2d 487, 250 Ky. 417. 

28 C.J. p 136 note 64. 

Breach by prlxicipal debtor 
Portion of drainage district im¬ 
provement having been ended be¬ 
cause of principal debtor’s breach of 
contract, amount due thereon became 
subject to equitable garnishment, al¬ 
though drainage district was not 
completed.—^Harding Const. Co. v. 
Drainage Dist No. 17, 13 S.W.2d 312, 
178 Ark. 778. 

33. Ill.—Miller v. S.coville, 36 Ill. 
App. 385. 

Mich.—McMillan v. Schneider, 110 
N.W. 961, 147 Mich. 258. 


34. Conn.—Cunningham Lumber Co. i 
V. New York, N. H. & H. R. Co., 60 
A. 107, 77 Conn. 628. 

35- Conn.—Cobum v. Hartford, 88 
Conn. 290. 

36. Cal.—^Early v. Redwood City, 57 
Cal. 198. 

37- Ill.—Wilcus V. Kling, 87 Ill. 107. 
28 C.J. p 136 note 59. 

38. Conn.—Coburn v. Bta.rtford, 38 
Conn. 290. 

39. IT.S.—German v. Universal Oil 
Products Co., D.C.MO., 6 F.Supp. 
63. 

Pla.—Cobb V. Walker, 198 So. 824, 
144 Fla, 600. 

Ga—Curtis v. Bailey, 179 S.E. 683, 
61 GaApp. 119. 

Ill. —Zimek v. Illinois Nat Casualty 
Co., 19 ,N.B.2d 620, 370 Ill. 572— 
Wetten v. Horix, 33 N.B.2d 615, 
309 IlLApp. 636—Shraiberg Mfg. 
Co. V. Boston Ins. Co., 246 IlLApp. 
196. 

Miss.—Craig v. Gaddis, 167 So. 684, 
171 Miss. 379, 95 A.L.R. 1494. 

N.H.—^Arfanis v. Claremont Nat. 
Bank, 180 A. 251, 87 N.H. 380— 
Brahmey v. Rollins, 179 A. 186, 87 
N.H 290, 119 A.L.R. 8. 

R.I.—^McKendall v. Patullo, 160 A. 

202, 62 R.I. 268, 82 A.L.R. 1111. . 

Tex.—^Universal Automobile Ins. Co. | 
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Of Dallas v. Christensen, 25 S.W.2d 
601, 119 Tex. 100. 

Liquidation as essential of principal 
claim see supra § 9. 

Time as of which garnishable char- 
^^cter is fixed see infra § 175. 

41k Ill.—Shraiberg Mfg, Co. v. Bos- 
^ .ion Ins. Co., 246 IlLApp. 196. 

Mo.—State ex rel. Kennedy v. Har- 
- ris, 69 S.W.2d 307, 228 Mo.App. 
469. 

Tex.—Williams v. Waxahachie Nat 
Bank, Civ.App., 61 S.W.2d 1073— 
Alexander v. Berkman, Clv.App., 
8 S.W.2d 864, error refused. 

Statutory liability 

Defaulting bidder’s statutory lia¬ 
bility to pay defendant in execution 
loss sustained if resale brings less 
than defaulted bid is not unliqui¬ 
dated, and hence may be garnished. 
—Gilliland v. Cardinal, Tex.Civ.App., 
44 S.W.2d 484, error dismissed. 

4L N.H—^Brahmey v. Rollins, 179 
A. 186, 87 N.H. 290, 119 A.L.R. 8. 
Contingency as to amount see supra 
§ 87. 

42. Cal.—^Department of Water and 
Power of City of Los Angeles v. 
Inyo Chemical Co., 108 P.2d 410, 16 
Cal.2d 744, prior opinion, App., 100 
P.2d 822. 

143. Tex.—^Alexander v, Berkman, 
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brought about through a final judgment,even, as 
appears infra § 91, in the case of a claim ex de¬ 
licto. A claim cannot be said to have been liqui¬ 
dated by a final judgment so long as an appeal from 
the judgment is pending.^^ 

§ 90. - Claims ex Contractu 

An unliquidated clainn arising fronn a contract Is not 
subject to garnishment, except where the obligation is 
absolute and certain, and the amount, although not yet 
determined, is capable of ascertainment by definite 
standards referable to the contract. 

As a general rule, an unliquidated claim arising 
out of a contract, as for example, a claim for dam¬ 
ages for breach of contract, is not subject to gar¬ 
nishment.^® Some authorities, it is true, have held 
that a debt not yet liquidated is, nevertheless, gar- 
nishable if the liability is absolute and certain 
but generally there is added to this proposition the 
proviso that the amount of the liability must be 
capable of ascertainment by definite standards ref¬ 
erable to the contract itself.^® 

Open and mutual accounts. An open account is 
subject to garnishment, and so also is an indebted¬ 
ness on mutual accounts where no intricate ac¬ 
counting will be involved.®® 

A settlement whereby the amount to be paid as 
damages for breach of contract is agreed on and 


a promise is made to pay the same liquidates the 
claim so as to render it subject to garnishment.®^ 

A verdict for damages for breach of contract does 
not render the claim subject to garnishment.®^ 

Judgment. Although it is by no means the only 
method by which a claim may become liquidated,®^ 
a final judgment for damages on a contractual claim 
renders the claim subject to garnishment,®^ provid¬ 
ed of course the rendition of a judgment on a claim 
does not, under the rules considered infra § 94, of 
itself exempt the claim; but it has been held that 
in order to be final within this rule the judgment 
must have reached the stage where it can neither 
be set aside nor be reversed on appeal.®® Wliere 
the principal debtor's liability to a third person on 
a claim ex delicto is the measure of the garnishee’s 
contractual liability to the principal debtor, a final 
judgment against the principal debtor on the claim 
ex delicto liquidates the obligation of the gar¬ 
nishee.®® 

§ 91. - Claims ex Delicto 

An unliquidated claim for damages for tort la not 
subject to garnishment; and defendant's right to waive 
the tort and sue as on contract is not avaiiabie for the 
purpose of evading this rule. 

An unliquidated claim for damages for tort is 
not subject to garnishment,®7. and the rule applies. 


Civ.App., 8 S.W.2d 864, error re¬ 
fused. 

44. Cal.—^Department of Water and 
Power of City of Los An^reles v. 
Inyo Chemical Co., 108 P.2d 410, 
16 Cal.2d 744, prior opinion, App., 
100 P.2d 822. 

45. Tex.—^Alexander v. Berkman, 
Civ.App., S S.W.2d 864, error re¬ 
fused. 

4S. Xr.S.—Eaton v. Plttsburgrh Ter¬ 
minal Coal Corporation, C.C,A.Pa., 
84 F.2d 364. 

Ill.—^Roche Pharmacy, for Use of Mc- 
Kesson-Puller-Morrisson Co. v. 
Campus Pharmacy, 280 Ill.App. 542 
—Shralbergr Mfgr. Co. v. Boston Ins. 

- Co., 246 IlLApp. 126. 

Hiss.—Craig v. Gaddis, 167 So. 684, 
' T^l Miss. 879, 96 A.L.R. 1494. 

Moi—South Central Securities Co. v. 
Vernon, 64 S.W.2d 416, 227 Mo.App. 
486. 

R.I.—McKendall v. Patullo, 160 A. 

202, 62 R.I. 268, 82 A.L.R. 1111. 

28 C.J. p 186 note 62. 

47. Conn.—Calechman v. Great At¬ 
lantic & Pacific Tea Co., 180 A. 460, 
120 Conn. 266. 100 A.L.R. 802— 
Parker, Peebles & Knox v. El 
Saleh. 141 A. 884, 107 Conn. 645, 69 
A.L.R. 1424—^Pinch v. Great Ameri¬ 
can Ins. Co., 126 A. 629, 101 Conn. 
882, 38 A.L.R. 1068. 

28 C.J. p 136 note 61. 


4a U.S.—^Baton v. Pittsburgh Term¬ 
inal Coal Corporation, C.C.A.Pa.., 
84 F.2d 364. 

Conn.—^Ransom v. Bidwell, 93 A. 134, 
89 Conn. 137. 

Ill.—^Zimek v. Illinois Nat. Casualty 
Co., 19 N.B.2d 620, 623, 370 IlL 
672, citing Corpus guris—^Wetten 
V. Horlx, 83 N.E,2d 616, 618, 309 
IlLApp. 535, citing Corpus gPiixls. 

28 C.J. p 137 note 63. 

Contingency as to amount see supra 
§ 87. 

49, Va.—^Porter v. Young, 6 S.B. 803, 
86 Va. 49. 

60. U.S.—^Randolph v. Tandy, Tex., 
98 F. 938, 39 C.C.A. 351. 

61. La.—^Appalachian Corporation of 
Louisiana v. Compania General de 
Petroleo, 111 So. 160, 162 La. 774. 

28 O.J. p 137 note 66. 

62. Mass.—Wilde v. Mahaney, 67 N. 
E. 337, 183 Mass. 466, 62 L.R.A. 
813. 

Tex.—^Waples-Platter Grocer Co. v. 
Texas & P. R. Co., 68 S.W. 265, 96 
Tex. 486, 69 L.R.A. 368. 

S3. Cal.—^Department of Water and 
Power of City of Los Angeles v. 
Inyo Chemical Cq,, 108 P.2d 410, 16 
Cal.2d 744, prior opinion, App., 100 
P.2d 822. 


V. Texas, & P. R. Co., 68 S.W. 265, 
96 Tex. 486, 69 L.R.A. 353. 

55- Tex.—^Waples-Platter Grocer Co. 
V. Texas & P. R. Co., supra—Wil¬ 
liams V. Waxahachle Nat. Bank, 
Civ.App., 61 S.W.2d 1073. 

66. Ill.—Zimek v. Illinois Nat. Cas¬ 
ualty Co., 19 N.E.2d 620, 370 Ill. 
App. 672. 

Liability of claims under insurance 
contracts see infra § 110. 

67- U.S.—^Eaton v. Pittsburgh Ter¬ 
minal Coal Corporation, C.C.A.Pa., 
84 P.2d 364—German v. Universal 
Oil Products Co., D.C.Mo., 6 F.Supp. 

63. 

Cal.—^Mortimer v. Young, 127 P.2d 
960, 952, 63 CaLApp.2d 317, citing 
Corpus juris—^Arp v. Blake, 218 P. 
773, 63 Cal.App. 362. 

Colo.—^Black v. Plumb, 29 P.2d 708, 
94 Colo. 318, 91 A.L.R. 1384. 

Kan.—^Lewis v. Barnett, 33 P.2d 331, 
334, 139 Kan. 821, 93 A.L.R. 1082, 
quoting Corpus Juris. 

La.—^National Park Bank v. Concor¬ 
dia Land & Timber Co., 106 So. 234, 
239, 169 La. 86, citing Coipiis Juris. 

Mont—Coty v. Cogswell, 60 P.2d 249, 
260, 100 Mont. 496, citing Corpus 
Juris. 

Okl.—^Branitt Inv. Co. v. Carter, 75 
P.2d 439, 441, 181 OkL 699, quoting 
Corpus Juris. 


64. Tex.—Waples-Platter Grocer Co. 
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according to the decisions, even in equity.^^ It 
has been held that defendant’s right to waive a tort 
and sue as on contract is unavailable to evade this 
rule;®® but there is authority to the contrary.®® 
The mere establishment of the wrongful act does 
not create a garnishable debt in the absence of a de¬ 
termination of the amount of damages, if any.®^ 
Where, however, the amount of damages has been 
agreed on and the tort-feasor has promised to pay 
the amount thus fixed, the claim is subject to gar¬ 
nishment;®® and an offer to confess judgment has 
been held to liquidate a claim for damages to the 
extent of the amount of the offer, so as to render it 
subject to garnishment®® 

A verdict or default. A verdict for damages for 
a tort does not render the claim subject to gamish- 
ment.®4 The same is true where the case has been 
defaulted and stands for assessment of damages.®® 
Judgment on claim. Where a claim on which a 
judgment has been rendered is not thereby rendered 
exempt from garnishment, see infra § 94, a final 
judgment rendered on a claim for damages arising 
out of the tort liquidates the claim, and is not to be 
distinguished from other judgments, and the claim 
may then be reached by garnishment.®® A final 


§ 91 

judgment in this sense is one that has reached that 
stage in judicial procedure at which it can neither 
be set aside nor reversed on appeal.®*^ Thus the 
judgment is not regarded as final pending an ap¬ 
peal therefrom,®® or while a new trial may be 
granted;®® and it has even been held that the claim 
is not garnishable after affirmance on appeal, where 
the time has not elapsed within which the judgment 
might be set aside on a petition for rehearing.*^® 
Of course, a garnishment based on a judgment is 
defeated by a reversal on appeal.*^^ Although it has 
been said that until final judgment the claim main¬ 
tains its character as an unliquidated claim,'^2 this 
should probably be taken to mean in the absence 
of other liquidating circumstances, such as those re¬ 
ferred to earlier in this section; and in a case 
where judgment was reversed only as to a small 
proportion of the damages for the determination of 
which a definite measure was laid down, and where, 
as to the greater part of the damages, the findings 
of the lower court were approved, it was expressly 
said that a final judgment, in the sense of one im¬ 
mediately enforceable, is not the only way in which 
a claim ex delicto may be liquidated so as to be gar- 
nishable.*^® 


234, 239, 159 La. 86, citing Corpns 
Juris. 

Okl.—^Braniff Inv. Co. v. Carter, 75 
P.2d 439, 441, 181 Okl. 599, quoting 
Corpus Jtixis. 

28 C.J. p 137 note 74. 

69. Colo.i—Black v. Plumb, 29 P.2d 
708. 94 Colo. 318, 91 A.L.R. 1334. 

28 C.J. p 137 note 76. 

^ Pa.—^Balliet v. Brown. 103 Pa. 
546. 

28 C.J. p 137 note 76. 

61. U.S.—German v. Universal Oil 
Products Co.. D.C.MO.. 6 P.Supp. 63. 

62. Okl.—Branift Inv. Co. v. Carter, 
75 P.2d 439, 441, 181 Okl. 699, cit¬ 
ing Corpus Juris. 

28 C.J. p 138 note 79. 

63. Or.—Barr v. Warner, 62 P. 899, 
38 Or. 109. 

64. Kan.—^Lewis v. Barnett, 33 P.2d 
331. 334, 139 Kan. 821, 93 A.L.R. 
1082, quoting Corpus Juris. 

Okl.—Branilf Inv. Co. v. Carter, 75 
P.2d 439, 441, 181 Okl. 599, ciUhg 
Corpus Juris. 

Wash.—Bassett v. McCarty, 101 P.2d 
575, 3 W^h.2d 488. 

28 C.J. p 138 note 77. 


66. Conn.—^Holcomb v. Winchester, 
62 Conn. 447, 52 Am.R. 609. 


Pa.—Sniderman v. Nerone, 9 A. 2d 
335, 336 Pa. 305. 

R.I.—McKendall v. Patullo, 160 A. 

202, 52 R,I. 268, 82 A.L.R. 1111. 

Wash.—Bassett v. McCarty, 101 P.2d 
576, 3 Wash.2d 488. 

28 C.J. p 137 note 73. ,. 

68. La.-Natlonal Park Bank 

cordia Land & Timber Co., 106 So, ' ^ 


66. Cal.—-Arp v. Blake, 218 P. 773, 
63 Cal.App. 362. 

Kan.—^Lewis v. Barnett, 83 P.2d 331, 
^88 Kan. 821, 93 A.L.B. 1082. 

“ _ 65 Mo. 

App. 

OkL—Branlll Inv. Co. v. Carter, 76 
P.2d 439, 441, 181 Okl. 599, citing 

Corpus Juris. 

Pa.—Sniderman v. Nerone, 86 Pittsb. 
Leg.J. 549, affirmed 9 A.2d 335, 
336 Pa. 305. 

28 C.J. p 138 note 83. 

On allLnuancs a judgment for per¬ 
sonal injuries became 'ffinaP’ and was 
subject to execution on garnishment 
levied on the Judgment after its af¬ 
firmance.—Pacific Gas & Blectric Co. 
V. Nakano, 87 P.2d 700, 12 Cal.2d 711, 
121 A.L.R. 417, 

67. Okl.—^BranlfC Inv. Co. v. Carter, 
76 P.2d 439, 181 Okl. 699. 

68. Cal.—Pacific Gas & Electric Co. 
V. Nakano, 87 P.2d 700, 12 Cal.2d 
711, 121 A.L.R. 417—Arp v. Blake, 
218 P. 773, 63 Cal.App. 862. 

Okl.—^BranlfiC Inv. Co. v. Carter, 76 P. 
2d 489, 441, 181 OkL 599, citing Cor- 
pus Juris. 

28 C.J. p 138 note 84. 

69. Miss.—Dibrell v. Neely, 61 Mies. 
218. 

28 C.J. p 138 note 86. 

7a Okl.—^BranlfE Inv. Co. v. Carter, 
75 P.2d 439, 181 Okl. 599. 
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71. Wis.—St. Joseph Mfg. Co. v. 
Miller, 34 N.W. 235, 69 Wia 889. 

28 C.J. p 138 note 85. 

Reversal approving findings as to 
damages 

Where city appealed from judg¬ 
ment against it in tort action brought 
by corporation and appellate court 
approved trial court's findings on all 
issues and items of damage except 
that amount awarded for an item 
of damage was reduced and method 
was prescribed for computation of 
another item and judgment was re¬ 
versed for sole purpose of determin¬ 
ing sum to be awarded and for en¬ 
try of proper judgment on such 
determination, garnishment levy 
against city by corporation's judg¬ 
ment creditor made after appellate 
court's ruling and before trial court 
entered another judgment was effec¬ 
tive, since appellate court’s determi¬ 
nation was a “Judgment" which was 
effective to "liquidate" liability of the 
city at least to the amount fixed and 
established that there was money 
"owing and unpaid" within the stat¬ 
ute.—^Department of Water and Pow¬ 
er of City of Los Angeles v. Inyo 
Chemical Co., 108 P.2d 410, 16 CaL2d 
744, prior opinion, App., 100 P,2d 822. 

72. Cal.—^Arp v. Blake, 218 P. 773, 
63 CaLApp. 362. 

Kan.—^Lewls v. Barnett, 33 P.2d 831, 
139 Kan. 821, 93 A.L.R. 1082. 

Mont.—Coty v, Cogswell, 60 P.2d 249, 
100 Mont. 496. 

73. Cal.—^Department of Water' aiid ' 
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§ 92. Secxirity for Claim 

That a debt Is secured does not exempt it from 
oarnlshment. 

A debt is none the less subject to garnishment 
because it is secured by a lien.'^^ 

§ 93. Pendency of Other Proceedings Con¬ 
cerning Property 

a. In general 

b. Action by principal defendant 

c. Action by third party 

a. In General 

The effect of the pendency of other and prior pro¬ 
ceedings concerning or affecting the property sought 
to be reached by garnishment resolves itself into a 
number of more specific questions, such as the ef¬ 
fect of the property being in custodia legis, see su¬ 
pra §§ 44—55, the effect of a prior action by de¬ 
fendant against the garnishee, see infra § 93 b, or 
of a prior garnishee process by a third person 
against the same garnishee, see infra § 93 c. The 
converse of the matters considered in the following 
subdivisions of this section, that is the effect of 
garnishment on other proceedings against defend¬ 
ant, is treated infra § 190. 

Examine Pocket Parts for later cases. 

h. Action by Principal Defendant 

The pendency of a prior action by the defendant 
against the garnishee respecting the same property or 
debt will not prevent garnishment proceedings where, and 
according to some authorities, only where, the latter pro¬ 
ceedings are In the same court as the pending action. 
Garnishment will not lie if the prior action has passed 
the stage at which the garnishment proceeding could be 
set up as a bar. 

The fact that a claim sought to be reached by 
garnishment is in suit in a pending action by de¬ 
fendant against the garnishee will not of itself ex¬ 


empt the claim from garnishment's Certainly, it 
is held, a prior action on a claim will not prevent 
its garnishment in the same court.According to 
some authorities, the prior action and the garnish¬ 
ment proceedings must be in the same court in or¬ 
der to sustain the garnishment but other author¬ 
ities hold that this is not necessary.^s It has been 
laid down as a general rule that, where an action 
is pending by the principal debtor against the gar¬ 
nishee, the latter cannot be held in garnishment pro¬ 
ceedings if the litigation has passed the stage in 
which he could set up the garnishment proceedings, 
by plea or otherwise, to prevent the rendition of 
judgment against him for the debt garnished. 
However, in some jurisdictions since this stage is 
deemed not reached until judgment is rendered, it 
is held that the pendency of an action on behalf of 
the principal defendant against the garnishee will 
not, before judgment, however far the proceedings 
therein may have advanced, preclude the debtor 
from being charged as garnishee in garnishment 
proceedings subsequently brought.^^^ 

Pendency of appeal. In a jurisdiction in which a 
claim in suit is garnishable, although under the prin¬ 
ciples discussed infra § 94 a claim in judgment is 
not, the rendition of a judgment will not bar gar¬ 
nishment pending an appeal therefrom, where the 
appeal is tried de novo.^i Conversely, where a 
claim in suit is not subject to garnishment, although 
a claim in judgment is, a claim on which judgment 
has been rendered cannot be garnished pending an 

appeal therefrom.^^ 

Action and garnishment in different states- While 
there is some authority to the contrary,^^ it is gen¬ 
erally held that a claim in suit in another state in 
an action by defendant against the garnishee is not 
subject to garnishment.^^ 

As between federal and state courts a claim in 
suit in a federal court cannot be garnished in a state 


Power of City of lios Angeles v. 
Inyo Chemical Co., 108 P,2d 410, 
416, 16 Cal.2d 744, prior opinion, 
App., 100 P.2d 822. 

“The existence or nature of any 
means of coerciner payment is im¬ 
material in determining whether 
there is an existing liability which is 
subject to garnishment. If the obli¬ 
gation has become fixed in any other 
manner than by way of a final judg¬ 
ment, the money is, nevertheless, 
‘owing and unpaid,* irrespective of 
the fact that a judgment has not yet 
been obtained as a means of enforc¬ 
ing the liquidated liability.**—^Depart¬ 
ment of Water and Power of City of 
Dos Angeles v. Inyo Chemical Co., 
supra. 


74. Mich.—^Keister v. Donovan, 139 
N.W. 74, 178 Mich. 828. 

28 C.J. p 188 note 89. 

75. Kan.—Lewis v. Barnett, 88 P.2d 
331, 334, 139 Kan. 821, 93 A.L.R. 
1082, quoting Corpus OTurls. 

28 C.J. p 188 note 94, 

7Gi R.I,—Smith v. Carroll, 21 A. 843, 
17 R,I. 126, 12 L.R.A. 301. 

28 aj. p 139 note 96. 

77. U.S.—^Mack v. Winslow, Ky., 59 
F. 316, 8 C.C.A. 134. 

28 C.J. p 139 note 96. 

78. Ark.—St. Louis I. M. & S. R. Co. 
V. Richter, 8 S.W. 66, 48 Ark. 349. 

28 C.J. p 139 note 97. 

79. R.L—Oappelll v. Wood, 62 A. 
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978, 27 R.I. 411, 114 Am.S.B. 64, 
4 Li.B.A.,N.S., 624. 

28 C.J. p'139 note 98. 

80. Mich.—Grosslight v. Crisup, 25 
N.W. 606, 58 Mich. 631. 

28 C.J. p 140 note 99. 

8L Ark.-—St. Louis, L M. & S. R. 
Co. V. Richter, 3 S.W. 56, 48 Ark. 
849. 

82. Tex.—^Dodson v. Warren Hard¬ 
ware Co., Civ.App.. 162 S.W. 952. 

28 C.J. p 139 note 96 [a]. 

83. S.C.—Chatzel v. Curtis, 14 S.C.L. 
33. 

28 C.J. p 140 note 4. 

84- D.S.—^Lowenstein v. Levy, Tenn.« 

212 P. 883, 129 C.C.A. 59. 

28 C.J. p 140 note 5. 
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court,whether the federal court is for the state 
in which the garnishment is attempted^® or for an¬ 
other state.s*^ Also, it would seem that a claim in 
suit in a state court cannot be garnished in a fed¬ 
eral court.®® 

c. Action by Third Party 

Garnishment lies to subject property already covered 
by a prior garnishment by another creditor. 

Garnishment lies to subject property already cov¬ 
ered by a prior garnishment by another creditor;®® 
but in view of the question of priorities between 
garnishments, see infra § 183, the pendency of the 
prior garnishment may call for a continuance or 
stay of the subsequent proceedings until the first 
have been determined, see infra § 407. 

Garnishment in different courts or jurisdictions. 
Despite the general rule, stated supra § 93 b, that 
a claim in suit in another state is not gamishable, 
where the garnishee is a corporation subject to ac¬ 
tion in two states, so as likewise to be subject to 
garnishee process in both states at one and the same 
time, garnishment proceedings instituted at different 
times, with such corporation as garnishee, may pro¬ 
ceed concurrently in different states.®® 

§ 94. Prior Judgment Concerning Property 
or Debt 

a. In general 

b. Same or different courts 

c. Prior judgment in garnishment 

a. In General 

In some jurisdictions, a claim which has been re- 

86. U.S.—Wallace v. McConnell, Ala., 

13 Pet 136, 10 Li.Bd. 96. 

28 C.J. p 140 note 7. 
ae. U.S.—Wallace v. McConnell, su¬ 
pra. 

Tex,—^McBee v. Brown, 46 Tex. 503. 

87. U.S.—^Mack v. Winslow, Ky., 

F. 316, 8 C.C.A. 134. 

28 C.J. p 140 note 9. 

88. Wls.—Wood V. Lake, 13 Wis. 84. 

28 C.J. p 140 note 10. 

89. Mass.—^Mechanics* Sav. Bajik v. 

Waite, 22 N.B. 916, 150 Mass. 234. 

28 C.J. p 141 note 12. 

However, where one suing a naort- 
gagor attached the latter* s mort¬ 
gaged real estate, it was held that 
another suing both parties to the 
first action jointly by garnishing the 
surplus in the hands of the mortga¬ 
gee's attorney after the mortgage 
sale, which surplus represented the 
mortgagor's equity of redemption 
converted into money, acquired no 
rights in the mortgagor's interest 
which was already subject to a valid 
attachment in the first action, the 


duced to judgment cannot be garnished; but In other 
jurisdictions, the rendition of the judgment is no bar, 
and a judgment debt Is subject to garnishment, at least 
where the garnishee can be protected against double 
liability. 

It is very generally held that a judgment debt is 
within the general statutory specifications of claims, 
credits, or debts subject to garnishment, and hence 
that it may be reached by that process, ®i or, to state 
it in another way, in most jurisdictions it is either 
expressly held®® or tacitly recognized®® that the ren¬ 
dition of a judgment on a claim does not of itself 
prevent garnishment of the claim; and this rule has 
been applied even after issue of execution on the 
judgment®^ and a levy thereof.®^ Indeed, as ap¬ 
pears supra §§ 89-91, the rendition of a final judg¬ 
ment on a claim is in many instances the very thing 
that makes the claim liquidated so as to render it 
gamishable; and, although there is authority to the 
contrary,®® it has been held that the nongarnishable 
character of a claim does not prevent garnishment 
of the judgment debt into which it merges.®*^ 

On the other hand, in some jurisdictions it is 
broadly held that a claim which has been reduced 
to judgment cannot be garnished.®® This mle has 
been declared to be founded, not on the peculiar 
terminology of the statutes, but on general law and 
justice,®® in that otherwise the garnishee would be 
exposed to execution without opportunity to avail 
himself of the garnishment as a defense,^ the rem¬ 
edy by audita querela being held inadequate.® This 
reasoning, however, has been rejected by authorities 

93- Cal.—^Department of Water and 
Power of City of Los Angeles v. 
Inyo Chemical Co., 108 P.2d 410, 
16 Cal.2d 744, prior opinion, App., 
100 P.2d 822. 

Kan.—Lewis v. Barnett, 33 P.2d 331, 
139 Kan. 821, 93 A.L.R. 1082. 

28 O.J. p 142 note 29. 

94. N.H.—Blake v. Adams, 6 A. 482, 
64 N.H. 86. 

28 C.J. p 142 note 30. 

95. Pau—Wintemitz's Appeal, 40 Pa. 
490. 

28 C.J. p 142 note 31. 

96. Me.—^Bailey v. Loud, 46 Me. 167. 
28 C.J. P 189 note 32. 

97- La.—Citizens' Bank v. Hancock* 
36 La.Ann. 41. 

98. U.S.—^Franklin v. Ward, C.C.R. 
I., 10 F.Cas.No.5,055, 3 Mason 13d. 

28 C.J. p 141 note 23. 

99. U.S.—^Franklin v. Ward, supra. 

1. U.S.—^Franklin v. Ward, supra. 

28 C.J. p 142 note 26. 

8. Mass.—Sharp v. Clark, 2 Mass. 91. 


garnishing plaintiff's claim not hav¬ 
ing been reduced to judgment.— 
Schiavino v. Salzillo, 121 A. 423, 45 
R.I. 203. 

90. Ill.—^Lancashire Ins. Co. v. Cor¬ 
betts, 48 N.E. 631, 166 Ill. 592, 66 
Am.S.R. 276, 36 L.R.A. 640. 

28 C.J. p 141 note 18. 

91. Ala.—Huckabee v. Stephens, 196 
So. 296, 29 Ala.App. 269. 

B.I.—^Bllbey v. Cunningham, 168 A. 
816, 64 R.I. 4. 

Tex.—^First State Bank & Trust Co. 
of Taylor v. Blum, Civ.App., 239 
S.W. 1036. 

28 C.J. p 188 note 28. 

Decree of court of equity is with¬ 
in the rule that a judgment debt may 
be garnished,—Hillmer v. Chicago 
Bank of Commerce, 26 N.B.2d 726, 
804 IlLApp. 430—28 C.J. p 189 note 
87. 

92. Kan.—^Bumgardner v. Halver- 
stadt. 222 P. 762, 116 Kan, 124. 

R.I,—^Bllbey v. Cunningham, 168 A. 

816. 64 ILL 4. 

28 C.J. p 142 note 28. 
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adhering to the more generally accepted view,^ 
although some of them do accept it with limitations 
as the basis of holding that garnishment of a judg¬ 
ment debt will not lie where there is some obstacle 
in the jurisdiction or procedure^ making it impossi¬ 
ble to protect the garnishee from double liability,® 
such as may exist where the judgment and the gar¬ 
nishment are in different courts or jurisdictions, see 
infra subdivision b of this section. 

In some jurisdictions garnishment of judgment 
debts is expressly authorized.® In others, it is ex¬ 
pressly prohibited'^ so long as execution may be 
issued.® 

Finality of judgment. In general, the rule that 
a judgment or judgment debt is gamishable applies 
to judgments which are final;® and for this pur¬ 
pose, in the absence of a motion for new trial or 
the prosecution of an appeal, a judgment is final 
when rendered.^® It has even been held in some 
cases that the pendency of appellate proceedings 
will not prevent the garnishment of a judgment 
debt,at least where the appeal is without super- 
sedeas.l® 

Objections and waiver. Where the jurisdiction 
of the court depends on the attachment of defend¬ 
ant’s property, the objection that the claim attached 
by garnishment is in judgment and hence not sub¬ 
ject to garnishment is not waived by the garnishee 


by putting himself on the defense that he is not in¬ 
debted to defendant.1® 

A prior judgment in rem adjudicating the title to 
property to be in a person other than defendant in 
garnishment is conclusive against its liability to gar¬ 
nishment.!^ 

b. Same or Different Oourts 

If a Judgment debt is gamishable at all, It Is clearly 
so where the Judgment and the garnishment are in the 
same court. Where different courts are Involved, It Is 
generally held that garnishment will not lie if the courts 
are of different Juried let ions, and the authorities are 
divided as to whether It will lie where the Judgment and 
garnishment are In different courts of the same Juris, 
diction. ^ 

In those jurisdictions in which there is no rule 
barring garnishment of claims in judgment entirely, 
where the garnishee process issues from the same 
court which rendered the judgment, the objections 
to the proceedings are obviously diminished, and the 
courts find little difficulty in sustaining the garnish¬ 
ment,!® especially where the practice allows all in¬ 
terested persons to be brought into the garnishment 
proceedings.!® Greater difficulty, however, is en- 
coimtered where the judgment has been rendered 
in another court. If such other court is in another 
jurisdiction, it is generally held that garnishment is 
not available to reach the judgment debt,!7 al¬ 
though there is authority to the contrary.!® If the 


Audita querela to vacate Judgnsients 
generally see Audita Querela $ 2. 

3. Conn.—Gager v. Watson, 11 Conn. 
168. 

28 C.J. p 142 note 27. 

4i R.I.—^Bllbey v. Cunningham, 168 
A. 815, 64 R.I. 4. 

•6- Kan.—^Bumgardner v. Halvei> 
stadt, 222 P. 762, 115 Kan. 124. 

B.I.—^P. J. Noyes Co. v. Frost, 170 A. 
493, 64 B.! 142. 

a. Iowa.—^Elson v. Chicago, R, I. & 
P. R. Co.. 134 N.W. 647. 164 Iowa 
96. 43 Ii.R.A,N.S., 531, AniuCas. 
1914A 955. 

28 C.J. p 148 note 38. 

7- Mass.—Williams v. Boardman, 9 
Allen 570. 

28 C.jr. p 143 note 39. 

3. Minn.— V. S. Fidelity & Guaranty 
Co. V. Haney. 208 N.W. 17, 166 
Minn. 403. 

0. Tex.—First State Bank & Trust 
Co. of Taylor v. Blum, Civ.App.. 289 
S.W. 1036. 

lOw Tex.—^First State Bank & Trust 
Co. of Taylor v. Blum, supra 

11. Pa—Woodward v. Carson, 86 Pa 
176. 

28 O.J. p .148 note 35. 

Whether pendency of appeal from 
Judgment permits or prevents gar¬ 


nishment on the claim as one in 
suit see supra 9 93. 

112. Iowa.—^Phillips v. Germon, 48 
Iowa 101. 

13. N.J.—Shinn v. Zimmerman, 23 N. 
J.Law 160, 66 Am.I>. 260. 

14. N.BL—White v. Pemald-Wood- 
ward Co., 83 A. 468, 76 N.H. 432, 

28 C.J. p 141 note 19. 

Judgment on supersedeas hond 

After Judgment, rendered by court 
of civil appeals on supersedeas bond 
against appellant and surety thereon, 
became final on supreme court’s dis¬ 
missal of appellant’s application for 
writ of error, plaintiff in pending suit 
against appellee for debt could not 
so intrude on such Judgment, by writ 
of garnishment or otherwise, as to 
divert collection of costs a^udged 
against appellant and surety by clerk 
of' court of civil appeals and acquire 
right to receive such costs in satis¬ 
faction of debt.—Casray Oil Corpo¬ 
ration V. Royal Indemnity Co., Tex. 
Civ.App., 166 S.W.2d 244. 

15. D.C.—^U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Hirsch 
Lumber Co., 35 F.2d 1010, 59 App. 
D.C. 116. 

R.I.—^Ellbey v. Cunningham, 168 A 
815, 64 R.L 4. 


S,D.—McNish v. Burch, 207 N.W. 86, 
49 S.D. 216, 48 AL..R. 186. 

28 O.J. p 142 note 32. 

16. N.H.—^Blake v. Adams, 6 A 482, 
64 N.H. 86. 

17. D.C.—^U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Hirsch 
Lumber Co., 35 F.2d 1010, 1011, 69 
App.D.C. 116, quoting Corpus Juris. 

Kan.—^Bumgardner v. Halverstadt, 
222 P. 762, 765, 116 Kan. 124, citing 
Corpus Juris. 

Mo.—^Meierhoffer v. Kennedy, 263 S. 
W. 416, 304 Mo. 261—Eisenstadt 
Mfg. Co. V. St. Louis Smelting & 
Refining Co., 282 S.W. 119, 122, 219 
Mo.App. 620, quoting Corx^us Juris. 
28 C.J. p 143 note 42. 

However, there is late authority 
which, in holding that a judgment 
rendered in a federal court in one 
state is subject to attachment or 
garnishment in a court of another 
state, appears to question that any 
such broad rule as that stated in the 
text exists.—^Huron Holding Corp. v. 
Lincoln Mine Operating Co., Idaho, 61 
S.Ct. 613, 312 U.S. 183, 85 L.Ed. 726, 
rehearing denied 61 S.Ct. 840, 313 XJ. 
S. 698, 86 L.Ed. 1560. 

18. Conn.—^Fuller v. Foote, 16 A 760, 
56 Conn. 341. 

Ill.—Allen V. Watt. 79 Ill. 284—Kne- 
belkamp v. Fogg, 55 IllApp. 568. 
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judgment has been rendered in another court of 
the same jurisdiction, some authorities hold that 
garnishment cannot reach the judgment debt.^® In 
other jurisdictions it is no objection that the debt 
is in judgment in another court of the same juris¬ 
diction,20 provided the garnishee may be protected 
against double execution .21 Where, however, no 
such protection is vouchsafed, as where the court 
in which the garnishment is had22 and the court 
which rendered the judgment23 lack adequate pow¬ 
er, garnishment will .not lie. It has been held by 
authorities in the last category that a claim in 
judgment in a court of record cannot be garnished 
in an action before a justice of the peace ;24 and 
that a debt reduced to judgment before one justice 
of the peace cannot be garnished in an action be¬ 
fore another justice.25 On the other hand, it is held 
that a claim in judgment in one court may be gar¬ 
nished in another court, regardless of the relative 
character of the two courts with respect to superior 
or inferior jurisdiction ;26 although this rule has 
been qualified in its application to garnishment of 
claims covered by decrees in equity. 2 7 

State and federal courts. Although there is au¬ 
thority to the contrary,2^ it has been held that as 
between state and federal courts the rule that gar¬ 
nishment will not lie to reach a debt on which a 
judgment has been rendered in another jurisdiction 
applies where the judgment is in a federal court and 
the garnishment is in a state court,29 and also as 
between federal courts of different states.^® 

Special statutes in some jurisdictions expressly 
control the garnishment of claims in judgment in 
other courts.2l 


§ 94 

Objections and waiver. A garnishee may be es¬ 
topped from asserting the defense that the claim 
sought to be reached has been reduced to judgment 
in another court.29 Novation of a judgment debt 
whereby the obligation to pay becomes purely con¬ 
tractual precludes any objection based on the non¬ 
liability of a judgment debt to garnishment.^^ 

c. Prior Judgment in G-amislunent 

The rule that a Judgment debt may be garnished 
applies to a judgment against a garnishee In a prior 
garnishment proceeding. Although there is contrary au¬ 
thority, It la generally held that a Judgment in garnish¬ 
ment does not prevent garnishment of the same property 
or debt by another creditor, unless the Judgment in effect 
impounds the property for the benefit of the plaintiff 
in that proceeding. 

The general rule that a judgment debt may be 
garnished, see supra § 94 a, applies to a judgment 
against a garnishee in a prior action in whidi de¬ 
fendant was plaintiff.24 

Subsequent garnishment of same property or debt. 
Garnishment proceedings being only quasi 'in rem, 
see supra § 2, it is generally held that a judgment 
charging the garnishee does not preclude subsequent 
garnishment of the same property or debt by an¬ 
other creditor who was not a party to the first pro¬ 
ceedings ;2 5 but there is authority to the contrary.*® 
It is also held, there being contrary authority,*7 
that a judgment in favor of the garnishee will not 
conclude a creditor of the same defendant in sub¬ 
sequent garnishment with the same person as gar¬ 
nishee.** Where the prior proceedings, although in 
the nature of garnishment, run against specific 
property or funds, so that the court’s order or judg- 


Pa.—^Fltbian v. New Tork, etc., R. Co., 
81 Pa. 114. 

19. D.C.—^U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Hirsch 
Lumber Co., 35 F.2d 1010, 1011, 69 
App.D.C. 116, quoting Oorptui Juris. 

S.D.—McNish V. Burch, 207 N.W. 85, 
49 S.D. 215, 43 A.L.R. 186. 

28 C.J. p 143 note 43. 

iK). Tex.—^First State Bank & Trust 
Co. of Taylor v. Blum, Civ.App., 
239 S.W. 1035. 

28 C.J. p 143 note 44. 

ai. Kan.—^Bumgardner v. Halveiv 
stadt, 222 P. 762, 116 Kan. 124.. 

:22. Tenn.—Clodfelter v. Cox, 1 Sneed 
330, 60 Am.D. 167. 

23. Kan.—^Bumgardner v. Halver- 
stadt, 222 P. 762, 115 Kan. 124. 

^4. Tenn.—Clodfelter v. Cox, 1 Sneed 
330, 60 AjoLD. 157. 

i25. Kan.—^Bumgardner v. Halver- 
stadt, 222 P. 762, 115 Kan. 124. 

28 C.J. p 144 note 48. 


99. Tex,—^Burke v. Hance, 18 S.W. 

163, 76 Tex. 76, 18 Am.S.R. 28. 

28 C.J. p 144 note 50. 

27. N.M.—Hardwick v. Harris, 163 
‘ P. 253, 22 N.M. 394, L.R.A.1917D 

1137. 

28 C.J. p 144 note 45. 

28. TJ.S.—^Huron Holding Corp. y. 
Lincoln Mine Operating Co., Idaho, 
61 S.Ct 613, 312 U.S. 183, 85 L.Bd. 
725, rehearing denied 61 S.Ct. 840, 
313 U.S. 598, 85 L.Bd. 1550. 

29. D.C.—^U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Hirsch 
Lumber Co., 35 F.2d 1010, 59 App. 
D.C. 116. 

Kan.—^Bumgardner v, Hialverstadt, 
222 P. 762, 116 Kan. 124. 

28 C.J. p 144 note 51. 

3a R.I.—^American Bank v. Snow, 9 
R.L 11, 98 Am.D. 364. 

28 C.X p 144 note 52. 

31. Ala.—Calhoun v. Whittle, 66 Ala. 
138, 

28 C.X p 144 note 53. 
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32. Iowa.—Heaton v. Lee, 119 N.W. 
697, 143 Iowa 21. 

28 C.X p 144 note 54. 

33. Kan.—Sutton v. Heinzle, 116 P. 
660, 84 Kan. 766, 34 L.R.A.,N.S., 
238. 

28 C.X p 144 note 55. 

34. R.I.—^P. X Noyes Co. v. Frost, 
170 A, 493, 64 R.I. 142, 

28 C.X p 145 note 57. 

35. Pa.—^Breading v. Siegworth, 29 
Pa. 396. 

28 C.X p 145 note 59. 

Priorities between garnishments see 
infra § 184. 

36. Vt.—^Bullard v. Hicks, 17 Vt 198. 
28 C.X p 146 note 60. 

37. Vt.—Smith v. Stratton, 66 Vt. 
862. 

28 C.X p 145 note 61. 

38. N.C.—Spruill v. Trader, 60 N.C. 
89. 

28 C.X p 146 note 62. 
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ment in favor of plaintiff therein constitutes an im¬ 
pounding of such property or funds for his benefit, 
such order or judgment precludes subsequent gar¬ 
nishment or similar impounding proceedings at the 
suit of another creditor and a judgment appro¬ 
priating the garnished property for the benefit of 
one party to garnishment proceedings is a bar to 
subsequent garnishment by another party thereto.*^® 

§ 95. Payment or Surrender of Property 
Prior to Service 

a. In general 

b. Payment before maturity 
a. In General 

To the extent that the obligation has been dis¬ 
charged or the property surrendered prior to garnishment, 
it Is not subject to garnishment, even if It was done to 
avoid garnishment. 

Except in cases of fraud and in those jurisdic¬ 
tions where fraudulent dispositions of property may 
be attacked in garnishment proceedings, see Fraud¬ 
ulent Conveyances § 310, where at the time of gar¬ 
nishment the garnishee has discharged all or part 
of his obligation to defendant,^! as by payment^^ 
or settlement's of his indebtedness, or by surren¬ 
der of possession of defendant’s property,^^ go much 
of the debt or property as has been thus discharged 
or surrendered is not subject to garnishment. 

39. Mo.—^Dahnke-VTalker Milling Oo. 

V. Blake, 145 S.W. 438, 242 Mo. 23. 

Payment or surrender of property be¬ 
fore service generally see infra § 

96. 

40. N.H.—White v. Fernald-Wood- 
ward Co., 83 A. 458, 76 N.H. 432. 

28 C.J. p 145 note 64. 

41. Ark.—^Tiger Bros. & Levine Mer¬ 
cantile Co. v. Donner, 260 S.W. 869, 

168 Ark. 644. 

Pa.—^Mlgnatti v. General Mortg. Fi¬ 
nancing Corporation, 189 A, 296, 

326 Pa. 113—^Marano v. Granata, 24 
A.2d 148, 147 Pa.Super. 568. 

Tex.—Frazier Jelke & Co. v. Chap¬ 
man Minerals Corporation, Civ. 

App., 149 S.W.2d 1101, error dis¬ 
missed, Judgment correct. 

28 aJ. P 146 note 68. 

42. Iowa.—^Malone v. Moore, 227 N. 

W. 169, 208 Iowa 1300. 

Md.—^Havre De Grace Banking & 

Trust Co. V. Mitchell, 199 A. 843, 

176 Md. 68. 

Tex.—^Frazier Jelke & Co. v. Chap¬ 
man Minerals Corporation, Civ. 

App., 149 S.W.2d 1101, error dis¬ 
missed, Judgment correct. 

28 C.J. P 146 note 69. 

Delay la crediting defendant with 
payment Is immaterial, where pay¬ 
ment was actually made prior to gar¬ 
nishment, although credit was not 
entered until thereafter.—^Foster v. 


Authority to make payment. Payment by a third 
person in behalf of, and assented to by, the gar¬ 
nishee constitutes a discharge of the debt, as against 
subsequent garnishment,^® especially where the pay¬ 
ment is made by the garnishee’s agent.^® 

Right to receive payment. In order to be effec¬ 
tive against subsequent garnishment the pa3mient of 
a debt must be made to someone entitled to accept 
it so that it will be binding on defendant,^^ and rat¬ 
ification by defendant after garnishment is ineffec¬ 
tive.'^® Pajunent to any person duly authorized by 
defendant to receive the money is equivalent to pay¬ 
ment to defendant,^® unless the right of such per¬ 
son to receive payment is conditioned on the pres¬ 
ervation of defendant’s original claim.®® Likewise, 
payment to anyone entitled in law to receive pay¬ 
ment as against defendant is good as against a gar¬ 
nishing creditor,®! as where the garnishee has paid 
a judgment against him in prior garnishment by an¬ 
other creditor.®® Payment by the garnishee to his 
own agent for the purpose of payment to defendant 
is not such a payment as will defeat the garnish¬ 
ment,®® unless such agent has become defendant’s 
agent for the purpose of receiving payment.®^ 
However, it has been held that surrender of pos¬ 
session of defendant’s property to a third person 
for delivery to defendant defeats the garnishment.®® 
Payment or surrender of possession in order to 

signment was invalid.—Kaminsky v. 
Good, 266 P. 786, 126 Or. 618. 

50. Wis.—Schuerman v. Foster, 62 N. 
W. 311, 82 Wis. 319. 

28 C.J. p 147 note 86, 

51. Ala.—Cook v. Walthall, 20 Ala. 
334. 

28 C.J. p 147 note 86. 

Payment to garnishment creditor 
Proceeds of sales made by as¬ 
signees of goods transferred to them 
under a void assignment cannot be 
attached in their hands by execution 
in the nature of an attachment, 
where the interest of the debtor in 
the goods has been previously levied 
on by plaintiff in execution, and re¬ 
leased on a bond given by the as¬ 
signees to pay their value in case 
the assignment is declared void, 
which bond is afterward forfeited 
and paid.—Taylor v. Hulme, 4 Watts 
& S., Pa., 407. 

52. Ill.—Lancashire Ins. Co. v. Cor¬ 
betts, 46 N.E. 631, 166 Ill. 692, 
66 Am.S.B. 276, 3$ L.R.A. 640. 

28 C.J. p 147 note 87. 

53. R.I.—Campbell v. Hanney, 33 A. 
444, 19 R.I. 300. 

54. R.I.—Campbell v. Hanney, su¬ 
pra. 

28 C.J. p 147 note 89. 

55. Tex.—Smith v, Rogers, Civ.App., 
147 S.W.2d 934. 


Swasey, C.C.Mass., 9 P.Cas.No.4,985, 
3 Woodb. & M. 364—28 C.J. p 148 
note 99. 

43. Mo.—^Pickering v. Hartsock, 287 
S.W, 819, 221 Mo,App. 868. 

Pa.—^Knight v. Red Ball Transit Co., 
169 A 716, 306 Pa. 371. • 

Mistake in. settlement whereby an 
item of indebtedness is left unpaid 
leaves such item subject to garnish¬ 
ment,—Gumberg v. Treusch, 68 N.W. 
236, 110 Mich. 461. 

44. Tex.—Smith v. Rogers, Civ.App., 
147 S.W.2d 934. 

28 C.J. p 146 note 70. 

46. Iowa.—^Malone v. Moore, 227 N. 

W, 169, 208 Iowa 1300. 

Vt.—^Edson V. Sprout, 33 Vt. 77. 

46- Vt.—^Edson v. Sprout, supra. 

28 C.J. p 146 note 81. 

47- Mass.—Sturtevant v. Robinson, 
18 Pick. 176. 

28 C.J. p 147 note 82. 

48. Mass.—Sturtevant v. Robinson, 
supra. 

49. XJ.S.—^Foster v. Swasey, C.C. 
Mass., 9 F.Cas.No.4,986, 3 Woodb. & 
M. 364. 

28 C.J. p 147 note 84, 

Xnvalid assignment 

Plaintiff garnishing county for sal¬ 
ary of ferryboat captain which had 
been paid out to assignee was not en¬ 
titled to recover, notwithstanding eis- 
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avoid garnishment of the debt or property is valid 
as against subsequent garnishment,56 at least where 
the pa 3 mient is made under the authority of a prior 
contract.®'^ A fortiori the payment will not be in¬ 
validated as against subsequent garnishment by the 
fact that the debtor suspected, at the time of pay¬ 
ment, that his creditor desired pa 3 mient in order to 
avoid garnishment of the debt,®® or knew that gar¬ 
nishment was impending®® or that there was an un¬ 
satisfied judgment against the creditor on which 
garnishment was subsequently issued.®® However, 
it has been held that when a purported settlement 
is not bona fide, involving me^ly a release of a 
fixed and undisputed liability on payment of a lesser 
sum, and this is done to defeat garnishment, the 
garnishee remains liable for the difference between, 
the amount paid and the amount of his liability 
and it has also been held that, where a judgrrient 
debtor’s release of the garnishee was void as in 
fraud of the judgment creditor, the garnishee was 
liable for his entire indebtedness regardless of any 
payment he had made under, or in consideration of, 
the release.®^ 

Payment by credits or application of funds. Pay¬ 
ments and dispositions of defendant’s property, valid 
as against subsequent garnishment, may be made al¬ 
so by appropriate credits on claims held by the gar¬ 
nishee against defendant,®® or by the application of 


defendant’s funds or property in the garnishee’s 
possession to the purposes of a trust®^ or direct hy¬ 
pothecation,®® under which the garnishee holds; and 
property held under a general naked trust is not 
subject to garnishment after it has been applied ac¬ 
cording to defendant’s directions,®® However, in 
the absence of the right to make a credit or appro¬ 
priation by virtue of some specific prior authoriza¬ 
tion, the crediting of the claim due defendant on 
the garnishee’s claim against defendant must be sus¬ 
tainable under the principles of set-off,®'^ or else 
agreed to by defendant prior to garnishment.®® A 
debt may be discharged, as against subsequent gar¬ 
nishment, by payment, pursuant to agreement with 
defendant of another debt owing by him to a third 
person;®® but such a pa 3 niient will be ineffective to 
defeat garnishment where it is not authorized or 
sanctioned by defendant prior to gamishment,7® 
unless, in accordance with the rule stated earlier in 
this section, such payment is made by authority of 
law. 

Application of payments. Where neither the gar¬ 
nishee nor defendant has made any application of 
a payment as between a debt which is subject to 
garnishment and one which is not, the law applies 
the payment as in other cases. 

Objections and waiver. Where the garnishee’s 
answer admitting indebtedness is denied by defend- 


UaTslUty as 'bailee xatber tliaa. affi 
delitor 

Wbere money was delivered to at¬ 
torney for client and attorney hand¬ 
ed money to a third party for deliv¬ 
ery to client after which attorney 
was served with garnishment, when 
attorney as garnishee yielded pos¬ 
session of property to third party his 
only liability to client debtor was for 
damages in event of loss or injury 
traceable to fraud or negligence and 
service of garnishment on him did 
not change his status or liability 
from that of “bailee” to that oi 
“debtor.”—Smith v. Kogers, supra. 

se. Mo.—Pickering v. Hartsock, 287 
S.W. 819, 823, 221 Mo.App. 868, cit¬ 
ing Corpus Juris. 

28 C.J. P 147 note 94. 

57. Mass.—Collins v. Smith, 12 Gray 
431. 

5a Mass.—Wood v. Bodwell, 12 
Pick. 268. 

sa Mich.—^Fisher v. Hall, 7 N.W.' 72, 
44 Mich. 498. 

^SO. Tex.—^Provident Nat. Bank v. 
Cairo Flour Co., Civ.App., 226 S.W. 

. 499 .“-^^ 

/161. Mo^Pickerlng v. Hartsock, 287 
I S.W./819, 221 Mo.App. 868. 

02. TAo .—Graff v. Continental Auto 


Ins. Underwriters, Springfield, Ill., 
35 S.W.2d 926, 225 Mo.App. 85. 
ea Ark.—^Tiger Bros. & Levine Mer¬ 
cantile Co. V. Donner, 260 S.W. 869, 
158 Ark. 644. 

28 C.J, p 146 note 71. 

Fee retained 'by attorney 

An attorney who deducted his fee 
and costs from a fund collected for 
his client and remitted the balance 
prior to service of writ of foreign 
attachment was not subject to the 
service of the writ.—^Marano v. Grsin- 
ata, 24 A,2d 148, 147 Pa.Super. 668. 

64. Vt.—Woodward v. Wyman, 53 
Vt. 646. 

28 C,J. p 146 note 72. 

65. N.H.—^Proctor v. Lane, 62 N.H. 
457. 

28 C.J. p 146 note 73. 
ea Pa.—^Balliet v. Brown, 103 Pa. 
646. 

28 C.J. p 146 note 76. 

67. Mass.—Greenough v. Walker, 6 
Mass. 214. 

ea Mass.—Greenough v. Walker, su¬ 
pra. 

28 C.J. p 146 note 78. 

69. U.S.—^Rudd & Brush v. Paine & 
Miller, D.C., 20 F.Cas.No.12,108, 2 
. Cranch C.C. 9. 

lowcL—^Huntington v. Risdon, 43 
Iowa 617. 


Deposit and sale of collateral 

Transaction wherein bank, to satis 
fy bank's loan to contractor, boughf 
in collateral deposited by contractor's 
debtor to secure such loan, was held 
payment pro tanto on contract, with 
respect to right to garnishment of 
contractor.—^Niagara Metal Weather 
Strip Co. V. Valley Vista Apartment 
House Co., 61 F.2d 402, 61 App.D.C. 
250. 

TO. Mass.—Sturtevant v. Robinson, 

18 Pick. 175, 

28 C.J. p 147 note 91. 

Relation back 

Where defendant’s debtor had, 
without defendant’s knowledge, de¬ 
posited collateral to secure a debt 
owed by defendant to a third person, 
and the collateral was subsequently 
sold to satisfy the debt, defendant, by 
executing a renewal note to the third 
person in which he referred to the 
collateral security, sufficiently rati¬ 
fied the • transaction even though the 
renewal note was made after gar¬ 
nishment, since such ratification re¬ 
lated back to the time the collateral 
was deposited.—^Niagara Metal 
Weather Strip Co. v. Valley Vista 
Apartment House Co., 61 F.2d 402, 
61 App.D.C. 250. 

71. Mass.—Gleason v. Gage, 2 Allen 
410. 

28 C.J. p 148 note 1* 
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ant, the latter has no further interest in the mat¬ 
ter as to whether the garnishee is charged or not, 
even though the truth of defendant's denial lies in 
the fact that the garnishee had been indebted to 
defendant but had paid the debt prior- to service.'^^ 

b. Payment before Maturity 

Payment of a debt before It Is due la good against 
subsequent garnishment, even though it was made to 
defeat such process. 

Pajonent of a debt before it is due is good as 
against subsequent garnishment,'^3 although it was 
made for the purpose of defeating such process.^^ 
Similarly, a garnishee is entitled to credit for ad¬ 
vances made on a contract with defendant,*^5 al¬ 
though such advances were made to defeat gar¬ 
nishment.*^® 

§ 96. - Payment by Check, Order, or 

Note 

- Payment by check Is generally held sufficient to de¬ 
feat subsequent garnishment pro tanto as long as the 
check has not been dishonored, but some authorities hold 
this to be true only where it appears that the check was 
accepted as payment. Garnishment Is not defeated so 
long as the check Is still under the drawer’s control; 
but the garnishee Is not required to stop payment of 
a check given to the debtor before garnishment. 


Payment by check is generally held sufficient to 
defeat subsequent garnishment pro tanto as long 
as the check has not been dishonored.It has been 
held that in such a case garnishment is not defeated 
because of any contingency in the obligation sought 
to be subjected, but because of the suspension of 
defendant’s remedy against the garnishee,*^® and 
hence that, where the check is dishonored, the debt 
for which it was given is subject to garnishment 
the same as though no check had ever been given.79 
That this rule will prevail where the check is ac¬ 
cepted as payment is fairly clear;®® but some au¬ 
thorities adhere strictly to the general rule govern¬ 
ing checks as payment and hold that a debt for 
which a check or draft is outstanding is subject to 
garnishment unless it appears that the check or 
draft was given and accepted as payment.®^ Even 
under the liberal view, however, it has been held 
that the delivery of a check does not discharge the 
garnishee if the payee refuses to accept the check 
as payment.®^ 

In general, garnishment of a debt is not defeated 
by a check drawn in payment thereof but which it¬ 
self is still under the drawer’s control at the time 
of garnishment.®® It has also been held that, where 


72m Tex.—^Bauirhn v. McKee, Civ. 

App., 124 S.W. 732.’ 

28 C.J. p 148 note 3. 

73. Kan.—Sutton Electric Supply Co. 
V. Fourth. Nat. Bank, 64 P.2d 34, 37, 
146 Kan. 160, quoting: Corpus Jtu 
xls. ^ 

28 C.J. p 148 note 4. 

74- Kan,—Sutton Electric Supply Co. 
V. Fourth Nat. Bank, supra, quot- 
ingr Corpus OTuris. 

28 C.J. p 148 note 5. 

76. Ga.—Standard Wagron Co. v. 

Lowry, 19 S.E. 989, 94 Ga. 614. 

28 C.J. p 148 note 6. 

Wa^es or salary paid in advance see 
infra S 116. 

If advaaxoexueuts exceed credits due 
defendant, garnishee does not have 
any money of defendant in his hands 
subject to garnishment.—^Edmunds v. 
Barascope Corporation, 168 A. 303, 
104 Pa.Super. 178. 

76. Iowa.—^Bump v. Augustine, 164 
N.W, 782. 

28 C.J. p 148 note 7. 

77. IlL—Hart v. O. L. Williams Ve¬ 
neer Co., 4 N.E.2d 499, 600, 287 IlL 
App. 89, quoting Corpus Juris. 

OkL—^Kerr Furniture Co. v. American 
By. Express Co., 292 P. 660, 146 
OkL 278. 

28 C.J. p 148 note 8. 

A postdated check has been held a 
Bufflcient payment as against garnish¬ 
ment prior to its date. 

Md.—American Agricultural Chemical 


Co. V. Scrimger, 100 A. 774, 130 Md. 
389, L.R.A.1917F 394. 

W.Va.—^Brandfass v, Kohn, 168 S.B. 
476, 113 W.Va. 442. 

78. Cal.—^American Exch. Bank v. 
Superior Court in and for Los An¬ 
geles County, 164 P. 279, 29 Cal. 
App. 8. 

W.Va.—Brandfass v. Kohn, 168 S.B. 
476, 113 W.Va. 442, quoting Corpus 
Juris. 

76. W.Va.—^Brandfass v. Kohn, su¬ 
pra, quoting Corpus Juris. 

80. Mass.—^Universal Supply Co. v. 
Hildreth, 192 N.H 23, 287 Mass. 
638, 94 A.L.R. 1389^-Getchell v. 
Chase, 124 Mass. 366. 

Ohio.—Henry Gildehaus Co. v. John 
Hancock Mut. Life Ins. Co., 25 
Ohio N,P.,N.S., 63L 

8L Conn.—^Reade v. Indemnity Ins. 
Co. of North America, 184 A. 646, 
121 Conn. 309. 

Check for amouiLt of hank deposit 
A sayings bank deposit is subject 
to garnishment where a check for the 
amount thereof drawn by the deposi¬ 
tory bank on another bank has not 
yet been paid.—Kossover y. Willi- 
mantlc Trust Co., 187 A. 907, 122 
Conn. 166, 107 A.L.R. 693—Alexiou y. 
Bridgeport-People's Sav. Bank, 148 A. 
374, 110 Conn. 397. 

.83. Ga.—^Kirby Planing Mill Co. v. 

Titus, 80 S.B. 18, 14 Ga.App. L 
28 C.J. p 149 note 16. 
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83. N.Y.—Gibson v. National Park 
Bank, 98 N.Y. 87. 

28 C.J. p 149 note 13. 

Check in mails 

(1) Ordinarily, where a debtor 
mails a check as conditional payment 
of the debt, in the absence of any 
direction by the creditor to send it by 
mail or any agreement on his part to 
accept the check in absolute payment, 
as long as the check may still be 
withdrawn from the mails under 
postal regulations, the debt has not 
been paid so as to defeat garnish¬ 
ment of the debtor.-Watt-Harley- 
Holmes Hardware Co. v. Day, 67 S.B. 
1033, 1 Ga.App. 646. 

(2) But, if the creditor directs the 
debtor to send by mail, the check fre- 
comes the property of the creditor 
the moment it is deposited in the 
mail, the sender no longer has a le¬ 
gal right to withdraw it from the 
mail, and he is not subject to gar¬ 
nishment. 

Ga.—Watt-Harley-Holmes Hardware 
Co. V. Day, supra. 

Okl.—^Kerr Furniture Co. v. Ameri¬ 
can Ry. Express Co., 292 P. 560, 
146 OkL 278. 

(3) Another exception to the rule 
stated in <1) has been recognized 
where an attorney, not indebted to 
his client but having in his pos¬ 
session funds of the client, makes a 
check for the amount thereof, has it 
certified, and deposits it in the mail 
addressed to his client, the effect of 
which >ds to relieve the attorney of 



38 O.J.S. 


GARNISHMENT 


an agent deposits his principal’s funds to his own 
account, payment of such funds to the principal by 
check will not prevail as against subsequent gar¬ 
nishee process against the agent^^ or the bank.^^ 
Some authorities, distinguishing between a check 
issued in payment of a debt and one issued for 
the purpose of remitting to the principal debtor a 
sum of money belonging to him and merely held in 
trust for him by the garnishee, have held that in 
the latter instance the mere delivery or mailing of 
an ordinary^® and, a fortiori, a certified^^ check de¬ 
feats a subsequent garnishment so long as the check 
is not dishonored. Garnishment of a debt cannot 
prevail after it has been paid by a check which has 
been colIected^S by defendant’s agent,^9 or has 
passed into the hands of a holder in due course.^O 

While a garnishee has a right to stop pa 3 mient of 
a check theretofore given to the debtor,^^ in which 
case he becomes chargeable with the amount of 
the debt, ^2 the garnishment places him under no ob¬ 
ligation to do so, 22 unless the check itself is still 
within his control, in which case it has been held 
that it is his duty to reclaim it.24 

Payment by an order on a third person has been 
held to be good as against subsequent garnishment 
levied while the order is outstanding ;25 but a draft 


§ 97 

on the debtor will not defeat subsequent garnish¬ 
ment of the debt for which it is drawn as long as 
the draft remains within the drawer’s control ;26 
nor will the purchase of a bank draft payabJe or 
indorsed to the creditor constitute a discharge of 
the debt as against garnishee process against the 
debtor while the draft remains in his possession.27 
A draft drawn by the garnishee on himself and as¬ 
signed by the principal debtor to a third person be¬ 
fore garnishment relieves the garnishee of liability 
in garnishment on the original debt.22 

Payment by hill or note. In so far as debts evi¬ 
denced by bills or notes are exempt from garnish¬ 
ment, see infra §§ 101-104, pa 3 rment by bill or note 
will defeat subsequent garnishment,22 even where 
the instrument is executed in order to defeat gar¬ 
nishment,^ unless the transaction constitutes a 
fraudulent conveyance within the rule that gar¬ 
nishment is available to attack such conveyances, 
as discussed in Fraudulent Conveyances § 310. 
Further, the bill or note may constitute a novation 
whereby the debt ceases to be the gamishable prop¬ 
erty of defendant.2 As appears supra § 77, where 
the note has been assigned, subsequent garnishment 
will fail because of the transfer of the ownership 
of the debt. 


D. KINDS OF PROPERTY 


§ 97, In General 

The types of property which may be reached by 
garnishment vary with the provisions of the governing 


statutes. The assignability of the property Is the test 
most generally applied In determining whether or not 
it is subject to garnishment. 


liability to garnishment.—Mclntire v. 
Raskin. 161 S,B. S63, 178 Ga, 746. re¬ 
versing 155 S.H:. 799. 42 Ga^App. 808. 
and conformed to 161 S.E. 661, 44 
Ga.App. 426. 

84. Ky.—Curie v. Jones, 88 S.W. 677, 
18 Ky.U 785. 

28 C.J. p 149 note 16. 

85. Pa,—^Rockwell v. Silvara, 45 Pa. 
Super. 505. 

28 C.J. p 149 note 17. 

88. Ga.—Hiatt v, Edwards, 182 S. 

E. 634. 52 Ga.App. 152. 

87. Ga.—Mclntire v. Raskin. 161 S. 
E. 363, 173 Ga. 746, reversing 155 
S.E. 799. 42 Ga.App. 803. and con¬ 
formed to 161 S.E. 661, 44 Ga.App. 
426. 

88- Tex.—East Line & Red River R. 

Co. V. Terry. 50 Tex. 129. 

88-. Tex.—^East Line & Red River R. 

Co. V. Terry, supra. 

28 C.J. p 149 note 19. 

90- Conn.—^Kossover v. Willlmantic 
Trust Co., 187 A 907, 122 Conn. 166, 
107 A.L.R. 693. 

Ga.—Hiatt v. Edwards. 182 S.E. 684, 
62 Ga.App. 152. 

Ohio.—Riegert v. Mauntel, 185 N.B. 

38 0. J.S.—20 


811, 44 Ohio App. 470—^Henry 

Glldehaus Co. v. John Hancock Mut. 
Life Ins. Co., 26 Ohio N.P.,N.S., 
531. 

91. Ill.—Hart V. O. L. Williams Ve¬ 
neer Co.. 4 3Sr.E.2d 499, 287 IlLApp. 
89. 

Mass.—Universal Supply Co. v. Hil¬ 
dreth, 192 K.B. 23, 287 Mass. 638, 
94 A,L.R. 1889. 

92. Mass.—^Universal Supply Co. v. 
Hildreth, supra. 

Ohio.—Riegert v. Mauntel, 186 N.B. 
811, 44 Ohio App. 470. 

93. Ga.—^Mclntire v. Raskin. 161 S. 
B. 863, 178 Ga. 746, reversing 166 
S.E. 799, 42 Ga.App. 303, and con¬ 
formed to 161 S.E. 661, 44 G^a.App. 
426. 

Ill.—Hart V. O. L. Williams Veneer 
Co., 4 N.B.2d 499, 600, 287 IlLApp. 
49, Quoting Corpus Juris. 

W.Va.—^Brandfass v. Kohn, 168 S.E. 
476, 113 W.Va. 442, quoting Corpus 
Juris. 

28 C.J. p 148 note 11. 

Stop order not complied with 

Where, after service of the gar¬ 
nishment, the garnishee gave a stop 
order, but the bank overlooked the 

30S 


order and cashed the check, the gar¬ 
nishee was not liable.—Swope v. Mc¬ 
Clure, 239 IlLApp. 578. 

94. Ga,—Watt-Harley-Holmes Hard¬ 
ware Co, V. Day, 67 S.E. 1033, 1 Ga. 
App. 646. 

HI.—^Hart v. O. L. Williams Veneer 
Co., 4 N.E.2d 499, 600, 287 HLApp. 
89, quoting Corpus Juris. 

28 C.J. p 148 note 12. 

95. Conn.—Seymour v. Over-River 
School-Dist, 8 A 552, 53 Conn. 502. 

28 C.J. p 149 note 20. 

96. Ill.—Binkley v. Clay, 112 IlLApp. 
332. 

97. Tex.—Moursund v. Prless, 19 S. 
W. 776, 84 Tex. 664. 

96. Wash.—Creditors' Claim & Ad¬ 
justment Co. v. Larson, 18 P.2d 
844, 171 Wash. 676. 

99. Tex.—^Willis v. Heath. 12 S.W. 

971, 76 Tex. 124, 16 Am.S.R. 876. 
28 C.J. p 149 note 24. 

1, Tex,—^Willis V. Heath, supr€u 
28 C.J. p 149 note 26. 

2- Mass.—Parker v. Osgood, 4 Gray 
466. 

28 C.J. p 149 note 27* 
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Since garnishment is a strictly statutory remedy, 
see supra § 2, the question as to what classes of 
property or indebtedness may be reached by gar¬ 
nishment necessarily depends on the construction 
of the statutes authorizing the writ.3 At various 
times in various jurisdictions garnishment has been 
confined to attachment of property which, by reason 
of its intrinsic nature, as distinguished from its sit¬ 
uation or possession, cannot be reached by direct 
attachment or execution;^ but now it very gener¬ 
ally extends to nearly all kinds of personal property, 
whether tangible or intangible.^ Indeed, under 
some statutes, the test of the liability of tangible 
property to garnishment is whether or not it would 
be subject to direct attachment or execution if it 
were in defendant’s possession.® Under some stat¬ 
utes, garnishment is confined to tangible property 
to the exclusion of debts.*^ 

The terms used in most of the statutes are very 
broad, such as “effects,” “property,” “goods,” “chat¬ 
tels,” “rights,” “credits,” and “debts.”® Such terms, 
however, although very broad and comprehensive, 
do not, as used in the garnishment statutes, include 
every kind of interest that a defendant may have 
in property.® The term “property,” as used in such 
statutes, has been held to include money as well as 


everything else that is subject to ownership.^® 

Assignability as test. Probably the most general 
test as to whether or not property is of such a na¬ 
ture that it may be reached by garnishment is 
whether or not it is capable of assignment by de¬ 
fendant property which cannot be transferred 
or assigned is not subject to garnishment,^® but a 
contrary status does not necessarily follow from the 
fact that a claim is assignable.^® 

§ 98. Real Property and Rents and Proceeds 
Thereof 

Realty Is not within the general scope of the garnish- 
ment statutes and, unless expressly included therein, is 
not subject to garnishment. 

Unless expressly so provided by statute,!^ land 
or an interest therein is not subject to garnishment; 
it does not come within the usual provisions of 
statutes authorizing garnishment of money, goods, 
rights, effects, credits, etc.^® The title to realty can¬ 
not be the subject of inquiry in a garnishment pro¬ 
ceeding.^® Garnishment is available to reach the 
proceeds of a sale of real property,^'^ as well as 
rents already accrued but not rents which are 
not yet due and payable, as the liability therefor is 
still contingent and not absolute.^® Articles which 


3. Ga.—Few v. Pou, 124 S.E. 372, 32 
Ga.App. 620—^Hartsfleld Oo. v. Za- 
kas Bakery, 177 S.EI. 825, 50 Ga. 
App. 284. 

Piu—Williams v. Ricca, 187 A. 722, 
324 Fa. 33. 

28 C.J. p 160 note 37. 

Who may be made garnishee see su¬ 
pra §§ 26-68. 

4. U.S.—^International Coal Min. Co. 
V. Pennsylvania R, Co., C.C.P€L, 162 
F. 654. 

28 C.J. p 150 note 40. 

Garnishment of property subject to 
direct levy see supra I 69. 

5. Pa.—^Rankin v. Culver, 164 A. 701, 
303 Pa. 401—^Keystone State Cor¬ 
poration V. XTnion Indemnity Co., 
43 Pa-Dist. & Co. 69. 

28 C.J. p 150 note 41. 

6. Ala.—Cottlngham v. Greely-Barn- 
ham Grocery Co., 30 So. 660, 129 
Ala. 200, 87 Am.S.R. 68. 

28 C.J. p 160 note 42. 

7- Pa.—Chambers v. Clifton Heights 
First Nat Bank, 28 Pa.Dist 68. 

28 C.J. p 150 note 43. 

8. Md.—^International Bedding Co. 
V. Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.L.R 960. 

18 CJ. p 150 note 46. 

"Slfeots’* denotes property in a 
more extensive sense than “goods,” 
and embraces choses in action as 
well as tangible personal property.— 
Nichols V. Mossman, 35 Hawaii 772 
—28 C.J. p 160 note 46 [a]. 


,^^l)ebt” aiLd << 03 fedit” disthLgiiisl^ 

A garnisheed “debt” is money ow¬ 
ing by garnishee to defendant in main 
action, which may be paid over to 
sheriff levying execution on judg¬ 
ment therefor, while “credit” is 
something belonging to defendant, 
but in possession of and under con¬ 
trol of garnishee, such as promissory 
note or other evidence of indebted¬ 
ness, which may be delivered up or 
transferred to sheriff.—Sunset Real¬ 
ty Co. V. Dadmun, 88 P.2d 947, 34 
Cal.App.2d Supp. 733—28 C.J. p 160 
note 46 [g]. 

8. N.J.—Seventy-First Street & 
Broadway Corporation v. Thorne, 
167 A. 861, 863, 10 N.J.Misc. 99, 
cdting Corpus Juris. 

28 C.J. p 151 note 48. 

10. Ala.—^Huckabee v. Stephens, 196 
So. 296, 29 Ala.App. 269. 

11. Ill.—Holowaty, for Use of Cher- 
ka, V. Prudential Ins. Co. of Ameri¬ 
ca, 282 IlLApp. 684. 

N.J.—^Passaic Nat. Bank & Trust Co. 
V. Belman, 183 A. 677, 680, 116 N.J. 
Law 279, citing Corpus Juris— 
Crown Oil Co. v. ipjitner, 199 A. 901, 
903, 16 N.J.Misc. 330, citing Cor. 
pus Juris—Otten v. Cavalli, 184 A. 
442, 443, 14 N.J.Misc. 296, citing 
Corpus Juris—Seventy-First Street 
& Broadway Corporation v. Thome, 
167 A. 861, 863, 10 N.J.Misc. 99, 
citing Corpus Juris. 

28 C.J. p 161 note 62. 
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12. U.S.—^Baumgarden v. Recon¬ 

struction Finance Corporation, C. 
C.A.I11., 131 F.2d 741. 

Ill.—^Holowaty, for Use of Cherka v. 
Prudential Insurance Co. of Ameri¬ 
ca, 282 IlLApp. 684. 

13. Minn.—Lind v. Hurd, 181 N.W. 
326, 148 Minn. 190. 

28 C.J. p 161 note 53. 

I4w Pa.—Rankin v. Culver, 154 A. 
701, 303 Pa. 401. 

S.D.—Citizens' State Bank v. Carda, 
195 N.W. 828, 47 S.U. 29. 

28 C.J. p 189 note 43. 

15. Minn.—^Watson v. Goldstein, 222 
N.W. 609, 176 Minn. 18. 

R.I.—Schiavlno v. Salzillo, 121 A. 423, 
46 RI. 203. 

Tex.—Fitzgerald v. Brown, Smith & 
Marsh Bros., Civ.App., 283 S.W. 
676, 678, citing Corpus Juris. 

28 C.J. p 189 note 44. 

le. Wash.—Conley v. Miller, 208 P. 
17, 120 Wash. 648. 

17. Ga.—Brown Guano Co. v. 
Bridges, 130 S.B. 695. 34 Ga.App. 
652. 

28 C.J. p 189 note 46. 

18. Colo.—^Keck V. Vogt, 117 P.2d 

1005, 108 Colo. 382. 

Pa.—^Dziwbczynski v. Soja, 30 Del. 
Co. 268—Standard Oil Co. v. Tea¬ 
gue, 27 DeLCo. 1. 

28 C.J. p 189 note 46. 

19. Colo.—^Keck v. Vogt, 117 P.2d 

1006, 1007, 108 Colo. 382, citing 
Corpus Juris. 
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would otherwise be considered personal property, 
and which are not so attached to the realty as to 
be fixtures and hence a part of the realty, are sub¬ 
ject to garnishment.^^ The right to the proceeds of 
crops' has been held subject to garnishment, even 
though the process was served before the crops 
were harvested.^! 

§ 99. Sealed Packages 

There is conflict as to whether or not the contents 
of a safe deposit box are garnishable by process against 
the bank. 

There is conflict as to whether or not the con¬ 
tents of a sealed vault or deposit box in the pos¬ 
session of a bank are subject to garnishment; ac¬ 
cording to some authorities, the contents are gar¬ 
nishable by process against the bank, 22 according to 
others they are not.22 

There is authority that the contents of a sealed 
package or vault are garnishable where there is 
competent evidence that the contents are gamish- 
able,24 and the court may take testimony as to such 
contents,26 or may order the package or vault to 
be opened for the purpose of ascertaining its con¬ 


tents.26 Where the proceedings are for the inspec¬ 
tion of a safety deposit box or vault, the rights of 
the garnishee must be protected,27 and also the 
rights of the judgment debtor26 and of persons 
other than the judgment debtor who have right of 
access to such box or vault.22 

§ 100. Obligations Not Dischargeable by 
Payment of Money 

In the absence of specific statutory sanction, obliga¬ 
tions other than for the payment of money are generally 
not subject to garnishment prior to a default which gives 
the debtor a cause of action for money. 

In the absence of specific statutory sanction it is 
generally held that obligations other than for the 
payment of money are not subject to garnishment ;20 
and within this rule are obligations payable in par¬ 
ticular kinds of personalty,21 obli^^ations discharge- 
able by services to be rendered,22 especially where 
the services are of a personal nature,22 and obli¬ 
gations of a strictly personal nature generally.24 
This rule is not changed by the fact that the ob¬ 
ligation is dischargeable also by the payment of 
money at the option of the obHgor.26 


Conn.—Calechman v. Great Atlantic j'Moi.—State ex rel. Rabiste v. South- 


& Pacfflc Tea Co., 180 A. 460, 45\l 
120 Conn. 265, 100 A.3L,.R. 302, cit^ 


em, 264 S.W. 166, 300 Mo. 417. 

Neb,—Orchard & Wilhelm Co. v. 
North, 251 N.W. 896, 125 Neb. 723. 


ing CorptLs Juris. 

D.C.—XT. S. Fidelity & Guaranty Co. 
V. Wrenn, 89 P.2d 838, 67 App.JO.C. 
94. 

Mich.—^Erb-Kidder Co. v. Levy, 247 
N.W. 107, 262 Mich. 62. 

Ohio.—Bell v. Lertscman, 171 N.B. 

613, 36 Ohio App. 69. 

28 C.J. p 189 note 47. 

Mortgagee’s entry to foreclose 
mortgage for breach thereof is not 
“contingency*' within statute author¬ 
izing recovery of proportional part 
of rent if landlord's estate, being de¬ 
terminable on contingency, deter¬ 
mines before end of rent period, and 
hence, where rent was payable 
monthly, landlord's creditor, although 
serving trustee process on tenant on 
rent day, was not entitled to rent 
accruing between rent day and mort¬ 
gagee's entry three days thereafter. 
—^Highland Trust Co. v, Slotnick, 193 
N.B. 831, 289 Mass. 119. 

20. Vt.—BarUett v. Wood. 32 Vt. 
372. 

21. Tex—West v. U. S. Fidelity & 
Guaranty Co., Civ.App., 298 S.W. 
662. 

22. Miss.—Wineman v. Clover 
Farms Dairy, 151 So. 749, 168 Miss. 
683. 

BaaJc’s possession 
Property in a safe deposit box lo¬ 
cated at a bank is property in the 
possession of the bank. 


23. N.H.—^Dupont v. Moore, 166 A. 
417, 86 N.H. 254. 

Pa.—Williams v. Hicca., 187 A. 722, 
324 Pa. 33—Gregg v. Hilson, 8 
Phila. 91., 

28 C.J. p 161 note 64. 

Seasons for rule 

(1) The relationship between the 
bank and the debtor is that of lessor 
and lessee; the contents of the box 
are therefor in the possession of the 
debtor and not in the possession of 
the bank, and the contents of the box 
cannot be reached by process against 
the bank. 

Conn,—^Medlyn v. Ananieff, 10 A.2d 
36.7, 126 Conn. 169. 

Minn.--Wells v. Cole, 260 N.W. 620, 
194 Minn. 275. 

(2) It must be shown that the 
property within the box is of the 
type that is subject to garnishment; 
this the creditor is unable to do.— 
Bottom V. Clarke, 7 Cush., Mass., 487. 

24. Mass.—Rosenbush v. Bemheim- 
er, 97 N.E. 984, 211 Mass. 146, Ann. 
Cas.l913A 1317. 

28 C.J. p 161 note 66. 

25. D.C.—Washington Loan & Trust 
Co. V. Susquehanna Coal Co., 26 
App.D.C. 149. 

28 C.J. p 151 note 67. 

26. Neb.—Orchard & Wilhelm Co. v. 
North, 251 N.W. 896, 126 Neb. 723. 

28 C.J. p 151 notes 68, 59. 
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27. Utah.—^West Cache Sugar Co. v. 
Hendrickson, 190 P. 946, 56 Utah 
327. 

28 C.J. p 151 note 60. 

2a. Utah.—^West Cache Sugar Co. v. 

Hendrickson, supra. 

28 C.J. p 162 note 61. 

Bight of privacy a* to personal 
papers of confidential nature con¬ 
tained within box will be protected. 
—^Wineman v. Clover Farms Dairy, 
151 So. 749, 168 Miss. 683. 

29. Utah.—West Cache Sugar Co. v. 
Hendrickson, 190 P. 946, 66 Utah 
327, 

28 C.J. p 162 note 62. 

aa Ohio.—^Mt. St. Mary's Training 
School for Girls v. Harrlgan, 177 
N.B. 516, 39 Ohio App. 608. 

28 C.J. p 162 note 64. 

31. Mass.—Clark v. Brewer, 6 Gray 
320. 

28 C.J. p 152 note 65. 

32. Ind.—^Boyd v. Brown, 22 N.B. 
249, 120 Ind. 393. 

Mass.—Wrigley v. Geyer, 4 Mass. 

102 . 

N.H.—^Aldrich v. Brooks, 25 N.H. 241. 

33. Ind.—^Boyd v. Brown, 22 N.E. 
249, 120 Ind. 393. 

28 C.J. p 152 note 68. 

34. Vt.—^Dickinson v. Dickinson, 10 
A. 821, 69 Vt. 678. 

28 C.J*. p 152 note 69. 

36. Ala.—^Hurst v. Home Protection 
P. Ins. Co., 1 So. 209, 81 Ala. 174. 

28 C.J. P 162 note 70. 

Contingency as to mode of payment 
generally see supra S 87. 
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However there are some decisions, seemingly 
without reference to specific statutory sanction, that 
garnishment may reach obligations not payable in 
money,36 such as obligations payable in certain 
kinds of personal property,37 bank notes,38 stocks 
or bonds,39 the obligors’ own notes or bonds^o or 
services to be rendered,^^ but not strictly personal 

obligations.'* 3 

Under statutes expressly so providing garnish¬ 
ment is available to reach an obligation to deliver 
specific property.^3 Xhe obligation must be to de¬ 
liver the property to defendant for his own proper 
use.“*4 It has been held that under such a statute 
the liability, in order to be subject to garnishment, 
must arise from contract and that a statute sanc¬ 
tioning garnishment of obligations to pay in or de¬ 
liver specific property does not apply to contracts of 
sale, see infra § 118. Also it has been held that such 
a statute does not apply to an obligation which is so 
peculiarly personal as between the parties thereto 
that the property, when delivered, will be of value 
only to the person to whom it is to be furnished.*® 

Garnishment in equity has been held unavailable, 
in the absence of specific statutory sanction, to 
reach obligations not payable in money.*7 Even 
where a bill in equity is available in such a case, 
the garnishee cannot be charged as for a money 
debt prior to breach of his contract,*® 

After default. It seems to be the rule in all ju¬ 
risdictions that, where there has been a breach on 
the part of the obligor of a contract not payable in 
money, so as to render him liable to the obligee on a 


money demand, such claim on the part of the ob¬ 
ligee may be reached by garnishment,*® provided 
such demand is liquidated within the rule relating 
to certainty of claims sought to be reached by gar- 
nishment.60 Generally the law fixes the damages, 
and thus liquidates them for the purposes of gar¬ 
nishment, where there is a breach of a contract to 
pay in specific property®^ or of an absolute obliga¬ 
tion to deliver specific property,®® or of a contract 
to pay a certain amount in labor or other servic¬ 
es,®® or of any obligation not dischargeable in mon¬ 
ey but which furnishes the data on which the dam¬ 
ages may be ascertained.®* 

Promise to support; separation agreements, A 
promise to support, as distinguished from a prom¬ 
ise to pay money for support, is not subject to gar¬ 
nishment®® prior to a breach thereof,®® Where, 
however, the promisor has failed to perform and 
arbitrators have awarded a specific sum against him 
by reason of his breach of contract, the award is a 
debt which may be reached by garnishment.®7 
Where a party has obligated himself to pay certain 
sums at fixed periods during each year for the sup¬ 
port of another during his natural life, he cannot 
be charged in garnishment proceedings for an 3 rthing 
not then actually due and payable, all future pay¬ 
ments being contingent and dependent on the life 
of the obligee.®® He may, however, be charged in 
such proceedings for all sums due and payable at the 
time of the service of process.®® Money due or to 
become due the wife under a separation agreement 
in which she releases her claim on the husband’s 
property and to his support may be reached by gar¬ 
nishment.®® Objections that the money is alimony 


sa IlL—MoeUer v. .Quarrier, 14 Ill. 
280. 

28 C.J. p 152 note 71. 

37- Vt.—^National Union Bank v. 

Brainerd, 26 A. 723, 66 Vt. 291. 

28 C.J. p 152 note 72. 

38. Miss.—Jenningrs v. Summers, 8 
Miss. 453. 

28 C.J. p 152 note 73. 

38. Pa.—King v. Hyatt, 41 Pa. 229. 
28 C.J. p 152 note 74. 

40. Ua.—^Marshall v. Grand Gulf R. 
& Banking Co., 6 La.Ann. 360. 

Tex.—^Marble Falls Ferry Co. v. Splt- 
ler, 26 S.W. 985, 7 Tex.Civ.App. 82. 

41. Md.—^Lounderman v. Wilson, 2 
Harr. & J. 879. 

28 C.J. p 152 note 76. 

4& Vt.—^Dickinson v. Dickinson, 10 
A. 821, 59 Vt 678. 

28 C.J. p 152 note 77. 

43. Ala.—Cunningham v. Baker, 16 
So. 68, 104 Ala. 160, 168, 58 Am.S. 
R. 27. 

28 C.J. p 158 note 81. 


44- N.C.—Uherry v. Hooper, 52 N.C. 
82. 

28 C.J. p 153 note 82. 

4B. Ala.—Cunningham v. Baker, 16 
So. 68, 104 Ala. 160, 53 Am.S.R 27. 
28 C.J, p 163 note 83. 

46. N.C.—Cherry v. Hooper, 52 N.C. 
82. 

28 C.J, p 163 note 85. 

47. Ala.—Jones v. Crews, 64 Ala. 
368. 

43. Ky.—^Blackburn v. Davidson, 7 
B.Mon. 101. 

28 C.J. p 153 note 80. 

49. Mich.—^Warren v. Murphy, 243 
N.W. 23, 268 Mich. 459. 

28 C.J. p 153 note 86. 

60. Al€L—Cunningham v. Baker, 16 
So. 68, 104 Ala. 160, 53 Am.S.R 27. 
28 C.J. p 163 note 87. 

Certainty of interest or claim gen¬ 
erally see supra § 87. 

Contingency as to amount see supra 
S 87. 

Liquidation generally see supra $ 89. 
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51. Ala.—Cunningham v. Baker, 16 
So. 68, 104 Ala. 160, 63 Am.S.R 27. 
28 C.J. p 153 note 88. 

62. Ala.—Cunningham v. Baker, su¬ 
pra. 

N.C.—Hugg V. Booth, 24 N.C. 282. 

63. Mass.—^Wrigley v. Geyer, 4 
Mass. 102. 

N.H—Aldrich v. Brooks, 26 N.H. 241. 
54. Pa.—^Peebles v.' Meeds, 96 Pa. 
150. 

28 C.J. p 153 note 92. 

55- Vt—Stanley v. Robbins, 36 Vt. 

422—Briggs V. Beach, 18 Vt 116. 
M. Ga—^Butler v. Billups, 28 S.B. 
616, 101 Ga 102. 

57- Vt—^Dickinson v. Dickinson, 10 
A. 821, 59 Vt 678. 

63. Me.—Sayward v. Drew, 6 Me. 
263. 

69. Mass.—Sabin v. Cooper, 16 Gray 
632. 

eo. Kan.—^Farmers* & Merchants’ 
Bank v. Dondelinger, 175 P- 109, 
103 Kan. 444. 
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and therefore exempt,or that it constitutes a trust 
fund for her separate maintenance,cannot prevail. 
Also an objection that the money is not yet pay¬ 
able is of no avail where the statutes expressly make 
the garnishee liable for debts to become due.®® 

§ 101. Clums Evidenced by Bills, Notes, or 
Other Writings 

Generally the fact that a claim Is evidenced by a 
nonnegotlable bill, note, or other writing will not pre¬ 
vent the claim from being subject to garnishment. 

Generally the fact that a claim is evidenced by a 
bill, note, or other writing does not of itself render 
it immune from garnishment,even though the debt 
is not due.®5 Generally the maker or drawer of 
nonnegotiable paper may set up against an assignee 
thereof any defense which accrues to him prior to 
notice of the assignment, and hence he may be 
charged as garnishee of the last known holder.®® 
Where a nonnegotiable instrument is placed on the 
same basis as a negotiable instrument in the matter 
of the effect of assigment, the rule as to liability to 
garnishee process on negotiable instruments must be 
look^ to in determining the liability of the obli¬ 
gor,®'[/and the general rule that a debt evidenced 
by^i" negotiable instrument cannot be reached by 
garnishment before its maturity in the absence of 
proof defendant still owns® the debt has been 
applie^^ Under some statutes debts represented 
by tangible evidences thereof complete in themselves 
can be reached only by attachment of such evi¬ 
dences, and not by garnishee process against the 


obligor.®® On the other hand a statute authoriz¬ 
ing garnishment of evidences of debt has been held 
to furnish a merely cumulative remedy, and not to 
preclude garnishee process against the debtor.'^® 

§ 102. - Negotiable Claims 

In the absence of a statute specifically providing 
a rule as to the garnishment of debts evidenced by nego¬ 
tiable Instruments, it is generally held that a debt evi¬ 
denced by a negotiable instrument Is garnishable if, and 
only If, the garnishee is protected against the posslbliity 
of double liability. 

It is generally held that, in the absence of statute 
to the contrary, a claim or debt is not immune from 
garnishment by reason of the mere fact that it is 
evidenced by a negotiable instrument.'^i In deter¬ 
mining whether or not a debt evidenced by a ne¬ 
gotiable instrument is subject to garnishment, the 
main consideration of the courts has been the duty 
to avoid imposing a possible double liability on the 
obligor.Another consideration has been the de¬ 
sire to avoid any impairment of the value and use¬ 
fulness of commercial paper.^® It has been held 
that these considerations take a debt evidenced by 
negotiable paper out of the operation of statutes 
otherwise broad enough to include them;74 but 
there are decisions to the contrary.*^® In any event, 
it is generally held that the obligor on negotiable pa¬ 
per cannot be charged as garnishee except under a 
showing that will clearly protect him against the 
actual holder of the paper.*^® Thus it has been held 
that garnishment is not available where the note 
is not delivered and the obligor is not indemnified 
against possible liability to the holder of the note.'^'^ 


61. Kan.—^Farmers' & Merchants’ 
Bank v. Dondelinsrer, supra^ 

28 C.J. p 184 note 66. 

62. Kan.—Farmers’ &, Merchants’ 
Bank v. Dondelinger, supra. 

63. Kan.—Farmers' & Merchants’^ 
Bank v. Dondelin^er, 176 P. 108, 
103 Kan. 444. 

64. Ala.—^Bloch Bros. v. Liverpoil 
8b London & Globe Ins. Co., 94 So! 
662, 208 Ala. 628. 

Pa.—Fred Shmidheiser Building: & 
Loan Ass'n v. Paradise, 17 Pa.Dlst. 
& Co. 779. 

Tex,—Neal v. Kurz, Civ.App., 26 S. 

W.2d 478, citing: Corpus Juris. 

28 C.J. p 163 note 93. 

Claim evidenced by negotiable instru¬ 
ment see infra { 102. 

66. Kan.—^Farmers' & Merchants’ 
Bank v. Dondeling:er, 176 P. 109, 
103 Kan. 444. 

28 C.J. p 154 note 94. 

Maturity of oblig:ation g:enerally see 
supra § 86. 

66. Ind.—Elston V. Gillis, 69 Ind. 
128. 

28 aj. p 154 note 97. 


Judgment as defense in action by 
assignee see infra $ 293. 

Duty of garnishee to disclose assign¬ 
ment see infra § 204. 

Necessity of notice of assignment 
, "See supra § 77. 

67. 'Mo.—St. Louis Perpetual Ins. 
Co. V. Cohen, 9 Mo. 421. 

68. Mo.—St. Louis Perpetual Ins. 
Co. V. Cohen, 9 Mo. 421. 

69. S.C.—^Burrill v. Letson, 29 S.C. 
L. 378. 

28 C.J. p 154 note 8. 

70. Ohio.—^Finneli v. Burt, 2 Handy 
202, 12 Ohio Dec., Reprint 403. 

71. Ark.—Smith v. Spinnenweber, 
170 S.W. 84, 114 Ark. 384. 

28 C.J. p 164 note 6. 

72. • S.D.—^Van Seggern Bros. & Lud- 
den V. Antelope County State Bank 
of Oakdale, Neb,, 232 N.W. 913, 915. 
67 S.D. 416, 71 A.L.R. 577, citing 
Corpus Juris. 

Wash.—Gunn v. Manthou, 244 P. 133, 
138 Wash. 96. 

28 C.J. p 164 note 6, p 157 note 46. 

I In a contest between a holder in 
due course and a creditor of the 
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payee of the instrument, the holder 
is entitled to the amount due on the 
note.—Sentinel Fire Ins. Co. v. Nall, 
64 S.W.2d 606, 166 Tenn. 647. 

73. Tenn.—^Kimbrough v. Hornsby, 
84 S.W. 613, 113 Tenn. 606. 

28 C.J. p 164 note 7. 

74. N.H.—Steer v. Dow, 71 A. 217, 
75 N.H. 96, 20 L.R.A.,N.S., 263. - 

28 C.J. p 154 note 8. 

75. Ga.—^King v. Carhart, 18 Ga. 
650. 

28 C.J. p 154 note 9. 

76. Tex.—Neal v. Kurtz, Civ.App., 
26 S.W.2d 478. 

Wash.—Gunn v. Manthou. 244 P. 133, 
138 Wash. 96. 

Wis.—^Bates v. Chicago, M. & St. P. 
R. Co., 19 N.W. 72, 60 Wis. 296, 50 
Am.R. 369. 

Note in another state 

Maker of note which is in foreign 
state is ordinarily not subject to gar¬ 
nishment by Judgment creditor of 
payee.—^Manker v. Manker, 249 Ill. 
App. 16L 

77. Tenn.—Sentinel Fire Ins. Co. v. 
Nall, 64 S.W.2d 505, 166 Tenn. 647. 
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Moreover, it has been held that, in the absence of 
evidence that a negotiable instrument is still owned 
by defendant, the debt represented thereby is not 
subject to garnishment.78 Conversely, where the 
reason of the rule for exempting from garnishment 
debts evidenced by negotiable paper fails, the rule 
itself ceases to operate, leaving the debt subject to 
garnishment the same as any other debt,79 as where 
the paper is effectually under the control of the 
garnishee so that there is no danger of its being ne¬ 
gotiated to a bona fide indorsee before maturity 
but the mailing of a negotiable instrument in the 
post office, in an envelope properly addressed to the 
payee, constitutes a delivery to the payee so as to 
place the paper beyond the control of the obligor as 
against subsequent garnishment of the debt.8i 

Where a statute specifically so provides, debts 
evidenced by negotiable instruments are exempt 
from garnishment.^^ It has been held that such a 
statutory exemption is not affected by the fact that 
a verdict has been obtained against the obligor on 
the instrument,S3 and the same has been held even 
where a judgment has been recovered thereon.34 
Also the statutory exemption has been held to ex¬ 
tend to funds held by the obligor’s agent for the 
purpose of paying the debt.36 

Where a statute specifically so provides, debts ev-. 
idenced by negotiable instruments may be gar- 
nished.33 Such a statute will be given no broader 


construction or effect than its terms and obvious 
purpose require,37 the remedy thus provided for be¬ 
ing available only where the instrument involved is 
strictly within the class specified by the statute,33 
and where the special statutory procedure is fol¬ 
lowed strictly. 3 3 

Before maturity. As a general rule a garnishee 
cannot be charged on account of an indebtedness ev¬ 
idenced by negotiable paper not due,30 especially in 
the absence of a showing that the paper still belongs 
to defendant.3i Statutes specifically providing for 
the garnishment of debts evidenced by negotiable in¬ 
struments have been held to apply to unmatured in- 
struments.33 It has been held that judgment should 
not be rendered against an obligor on negotiable 
paper in garnishment issued against him before its 
maturity, unless it is affirmatively shown that before 
the rendition of the judgment the note became due 
and was then still the property of the payee,33 or 
that the indorsee taking the note before maturity 
had notice of the garnishment ;34 but that garnish¬ 
ment of such a debt, even before maturity, is per¬ 
missible if the paper evidencing it, and thus the 
debt itself, still belongs to defendant and is in his 
possession or control at the time of the garnish¬ 
ment, subject, however, to the garnishment’s being 
defeated by a transfer of the note to a bona fide 
assignee before maturity.®^ The rights of a holder 
in due course of a negotiable note cannot be im- 


78. * Ga.—^Hlatt v. Edwards, 182 S.B. | 
634, 686. 52 Ga.App. 152, citinsr 
CoxpTis Juris. 

Ohio.—^Lanese v. Duff, 166 N.B. 461, 
24 Ohio App. 494. 

28 C.J. p 166 note 11. 

Payee or one not holder in due course 
Liability on negotiable instrument 
is bound by attachment of obligor 
only if it remains in hands of payee 
or one not holder in due course, and 
service of writ on obligor does not 
prevent negotiation.—Joseph Melnlck 
Building & Loan Ass'n, to Use of 
Melnick. v. Melnlck, 178 A. 144, 318 
Pa. 120. 

79. Wash.—Gunn v. Manthou, 244 
P. 133, 138 Wash. 96. 

28 C.J. p 165 note 14. 

80. Pla.—Hollopeter & Post v. Saenz, 
182 So. 906, 133 Fla. 279. 

28 C.J. p 155 note 15. 

81. Ohio.—Howe v. Hartness, 11 
Ohio St. 449. 78 Am.D. 312. 

82. Minn.—^Kullberg Mfg. Co. v. 
Smith, 218 N.W. 99, 173 Minn. 604, 
affirming on reargument 216 N.W. 
249, 173 Minn. 504. 

28 C.J. p 155 note 21. 

83. Mass.—^Bunson v. Healy, 2 Mass. 
32. 

81. Me,—^Bailey v. Loud. 46 Me. 167. 


85. Wis,—^Hussa v. Sikorski, 76 N. 
W. 1117, 101 Wis. 131. 

86. N.H.—^Peck V. Maynard, 20 N. 
H. 183, 

28 C.J. p 156 notes 30, 36. 

Bffeot on negotiability 
Statutory sanction of garnishment 
of debts evidenced by negotiable pa¬ 
per does not, in a legal sense, re¬ 
strict the negotiability of such paper. 
—^Peck V. Maynard, supra—28 C.J. p 
156 note 40. 

87. Vt—Hall V. Bowker, 44 Vt 77. 

88. N.H—Carbee v. Mason, 4 A. 791, 
64 N.H 10. 

28 C.J. p 156 notes 31-33, 38. 

89. N.H—^Thompson v. Carroll, 36 
N.H 21. 

28 C.J. p 156 notes 34, 39. 

All interested persons may be 
brought in and allowed to assert 
their rights.—Thompson v. Carroll, 
supra—28 C.J. p 166 note 36. 

90- Ala.—^Hodges v. Wiles, 191 So, 
401, 29 Ala.App. 32. 

Mich.—State Sav. Bank of Vassar v. 
Michigan Sav. Bank, 209 N.W. 929, 
236 Mich. 37. 

28 C.J. p 156 note 42, p 157 note 46. 

91, Ill.—Jarvis v. Joy Machine Co., 
242 ULApp. 60. 
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Neb.—Jacoby v. Dvorak, 197 N.W. 
428, 111 Neb. 683, modified on other 
grounds 199 N.W. 726, 111 Neb. 
683. 

28 C.J. p 167 note 43. 

92. N.H—-Peck v. Maynard, 20 N.H 
183. 

28 C.J. p 167 note 48. 

93. Ky.—Boswell v. Citizens’ Sav. 
Bank, 96 S.W. 797, 123 Ky. 485, 29 
Ky.L. 988. 

28 C.J. p 158 note 69. 

94. Ind.—^Brown v. Fisher, 74 N.B. 
632, 35 Ind.App. 649. 

28 C.J. p 168 note 60. 

95. Ark.—Smith v. Butler, 80 S.W. 
680, 72 Ark. 350. 

28 C.J. p 158 note 61. 

Voluntary payment 
Where the maker of a note not 
due is garnisheed as the debtor of 
the payee, who still holds the note, 
which matures before the garnishee 
files his answer, plaintiff in garnish¬ 
ment can recover judgment against 
the garnishee, notwithstanding, be¬ 
fore filing his answer, and after ma¬ 
turity of note, the garnishee paid it 
to the payee.—Thompson v. Gaines¬ 
ville Nat. Bank, 18 S.W. 860, 66 Tex. 
156. 
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paired by any previous garnishment of the debt 
thereby represented, of which such indorsee had no 
notice.^® 

After maturity. A debt evidenced by a negotia¬ 
ble instrument which is past due and still the debt¬ 
or’s property is usually held subject to garnish¬ 
ment,but there is authority to the contrary,®® 
and it has been held that an indorsee after maturity 
takes title as against prior garnishment of which he 
had no notice.®® For the debt to be subject to gar¬ 
nishment the evidence of the debt must still be in 
defendant’s possession or control at the time of the 
garnishment.! 

It has been held that, although a negotiable in¬ 
strument is not due at the time of the service of 
the writ of garnishment, still if it falls due before 
judgment is rendered against the garnishee he may 
be charged if the note has not then been assigned 
to a bona fide holder.® 

What constitutes negotiable paper within the rules 
concerning garnishment of the debt evidenced there¬ 
by is determined by the rules concerning negotiable 
paper generally,® but an exemption from garnish¬ 
ment has been held to apply only to obligations ne¬ 
gotiable from and by their original inception.^ 

Whether or not the paper has matured as affect¬ 
ing the liability of the debt evidenced thereby to 
garnishment is determined by the considerations 
which control that question generally.® According¬ 
ly it has been held that a debt evidenced by nego¬ 
tiable paper payable on demand is not subject to 


garnishment until the expiration of a reasonable 
time in which to make demand,® and this ruling has 
been applied to checks^ and certificates of deposit;® 
but it has been held that an instrument payable on 
demand is not within a statutory exemption of debts 
evidenced by negotiable paper ‘"payable on time and 
not overdue.”® An instrument payable at sight or 
on presentment is not due for the purposes of gar¬ 
nishment until after presentment,!® and it has been 
held that a postdated check does not become due at 
least until the day of its date.!! 

Burden of proof. While there is some authority 
to the contrary,!® it is generally held that the bur¬ 
den is on the creditor to show that the negotiable 
paper is still owned by, or in the control of, the 
debtor.!® Where a transfer is shown, the burden 
is on plaintiff in garnishment to show that the trans¬ 
fer was made after maturity.!^ 

Conflict of laws. The lex loci contractus con¬ 
trols the liability of debts evidenced by negotiable 
instruments to garnishment.!® This rule has been 
held to control the rights of an indorsee in another 
state;!® but there is authority to the contrary.!*^ 

Under the Uniform Warehouse Receipts Act, 
goods in the possession of a warehouseman may not 
be garnisheed if there is outstanding a negotiable 
warehouse receipt covering the goods.!® However, 
the issuance of a negotiable receipt after the goods 
are garnisheed will not invalidate the garnishment.!® 

Goods shipped under a negotiable bill of lading 
are, under the provisions of a federal statute and 
some state statutes, protected from garnishment 


96. Ark.—^Head v. Cole, 14 S.W. 898, 
53 Ark. 523. 

28 C.J. p 158 note 58. 

97. Neb.—Jacoby v. Dvorak, 197 N. 
W. 428, 111 Neb. 683, modified on 
other grounds 199 N.W. 726, 111 
Neb. 683. 

Tex.—^Douglas v. Nagle, Civ.App., 14 
S.W.2d 303. 

28 C.J. p 159 note 64. 

9a R.I.—Oakdale Mfg. Co. v. 

Clarke, 69 A 681, 29 R.I. 192. 

S.D.—^Von Seggem Bros. & Ludden 
V. Antelope County State Bank of 
Oakdale, Neb., 232 N.W. 913, 67 S. 
D. 415, 71 AL.R. 577. 

Wis.—Graham v. Zellers, 288 N.W. 

387, 205 Wis. 547. 

28 C.J. p 159 note 66. 

■99. La.—^Miller v. Stfeeder, 18 La. 
Ann. 56—^Harris v. Mobile Bank, ,5 
Leu Ann. 5*38. 

1. Ark.—Smith v. Spinnenweber, 170 
S.W. 84, 114 Ark. 384. 

28 C.J. p 159 note 65. 

^ Mich.—Somers v. Losey, 12 N.W. 

188, 48 Mich. 294. 

.28 C.J. p 159 note 69. 


a Ky.—^Boswell v. Citizens' Sav. 
Bank, 96 S.W. 797, 123 Ky. 485, 29 
Ky.L. 988. 

28 C.J. p 155 notes 20, 28, 29. 

4. Mass.—Jones v. Gorham, 2 Mass. 
375. 

28 C.J. p 155 note 29. 

a Colo.—Citizens' Nat. Bank v. 
Portland First Nat. Bank, 182 P. 
12. 65 Colo. 426, 5 AL.R. 687. 

28 C.J. p 157 note 49. 
a Ohio.—Howe v. Hartness, 11 Ohio 
St. 449, 78 Am.D. 312. 

7. Colo.—Citizens' Nat. Bank v. 
Portland First Nat. Bank, 182 P. 
12, 65 Colo. 426, 6 A.L.R. 587. 

28 C.J. p 167 note 61. 

a CaL—^McMillan v. Richards, 9 CaL 
366, 70 Am.D. 656. 

28 C.J. p 168 note 62. 

9. Mass.—Scott V. BAwkins, 99 
Mass. 550. 

la N.C.—Ormond v. Moye, 33 N.C. 
564. 

111. Ga.—Wilson v. McFachem, 71 S. 
I E. 946, 9 Ga.App. 584. 
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la Mass.—Scott V. Hawkins, 99 
Mass. 550. 

la Gau—Wilson v. McEachem, 71 S. 

E. 946, 9 Ga.App. 584. 

28 C.J. p 169 note 72. 

la Ill.—McCaffrey v. Dustin. 43 Ill. 
App. 34. 

26 C.J. p 160 note 74. 

la Vt.—Worden v. Nourse, 36 Vt. 
766. 

28 C.J. p 160 note 83. 

la Mass.—^Hull V. Blake, 13 Mass. 
153. 

28 C.J. p 160 note 84. 

17- Tenn.—^Kimbrough v. Hornsby, 
84 S.W. 613, 113 Tenn. 606. 

28 C.J. p 160 note 85. 

la Md.—^International Bedding Co. 
V. Terminal Warehouse Co., 126 A 
902, 146 Md. 479, 40 AL.R. 960. 
Mass.—^Boston Sheridan Co. v. Sher¬ 
idan Motor Car Co., 138 N.B. 806, 
244 Mass. 425. 

19. Md.—^International Bedding Co. 
V. Terminal Warehouse Co., 126 A 
902, 146 Md. 479, 40 AL.R. 960. 
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while in the possession of the carrier, until the bill 
is surrendered or its negotiation enjoined.®® 

§ 103. — Protection of Rights of Parties 

Where garnishment of a debt evidenced by a nego¬ 
tiable Instrument is permitted, the court may take steps, 
such as Impounding the note or enjoining its transfer, 
to protect the garnishee against double liability. 

It has been held, sometimes by virtue of statute, 
that before a garnishee can be charged by reason 
of a debt evidenced by negotiable paper he has the 
right to demand the surrender of the note or else to 
require plaintiff in garnishment to indemnify him, 
as in case of a lost note, against liability to a per¬ 
son to whom the paper may have been previously 
indorsed and against whom the judgment in gar¬ 
nishment would therefore not be a protection.^! It 
has been held that equity will protect plaintiffs 
rights by enjoining a subsequent transfer of the in¬ 
strument evidencing the debt sought to be subject¬ 
ed or, it has been held, the court in which the 
garnishment is had may take charge of the instru¬ 
ment and thus prevent its misapplication and pro¬ 
tect the rights of all the parties.^^ 

§ 104. - Objection and Waiver 

The obligor of an obligation evidenced by a negotla- 
ble Instrument may waive objections to the garnishment 
of his obligation. 

In order to escape being charged on a debt evi¬ 
denced by a bill or note, the garnishee must disclose 

aa Iowa.—^Bell v. Courteen Seed Co. 
of Milwaukee. Wis.. 196 N.W. 1006, 

197 Iowa 120. 

Pa.—Stamford Rolling: Mills Co. v. 

Erie R. Co., 101 A. 823, 267 Pa. 507. 

ai. Ark.—Knapp v. Gray, 239 S.W. 

767. 163 Ark. 160. 

—^Karp v. Citizens* Nat. Bank, 

43 N.W. 680, 76 Mich. 679. 

28 C.J. P 160 notes 76, 76. 
aa. Ohio.—Secor v. Witter, 39 Ohio 
St. 218. 

23 . Pa.—^KlelEer v. Ehler, 18 Pa. 388. 

34. Aleu—Gatchell v. Foster, 10 So. 

434, 94 Ala. 622. 

28 C.J. p 160 note 79. 
as. BAn.—^Harwi Hardware Co. v. 

Klippert, 74 P. 264, 67 Kan. 743. 

28 C.J. p 160 note 80. 
as. Iowa.—^Yocum v. White, 36 Iowa 
288. 

ar. Mich.—^Elser v. Rommel, 56 N.W. 

1107, 98 Mich. 74. 

28 C.J. P 162 notes 1, 2. 

as. Hawaii.~Hyman v. Sing Warn, 

16 HawaU 106. 

— ^Ide V. Harwood, 14 N.W. 884, 

30 Minn. 191. 

Caaodled oheok 

Where check was placed In bank 


that the instrument is negotiable.24 An unqualified 
admission of indebtedness, notwithstanding the debt 
is on negotiable paper, is at the garnishee’s own 
peril.^^ Moreover, it has been held that, where the 
garnishee has the right to demand indemnity, his 
failure to interpose to prevent judgment against him 
will preclude him from subsequently setting up the 
judgment as a defense in an action by a prior trans- 

feree.26 

§ lOS. Evidences of Debt; Bills, Notes, Etc. 

The authorities are in conflict as to whether written 
evidences of debt, such as negotiable Instruments, are 
within the general terms of the garnishment statutes. * 

Where the statute so provides, written evidences 
of debt are subject to garnishment.^^ Whether the 
general terms used by garnishment statutes in de¬ 
fining property subject to garnishment, such as 
“property,” “goods,” “effects,” “chattels,” “rights,” 
“money,” “debts,” and “credits,” embrace evidences 
of debt or obligation in the hands of a person oth¬ 
er than the debtor or obligor is purely a matter of 
I statutory construction.^8 According to some author¬ 
ities, these terms include only properties, rights, and 
obligations themselves, as distinguished from writ¬ 
ings or instruments whereby they may be evi- 
denced.26 This rule has been applied to book ac¬ 
counts,^® bills and notes,^! checks,^2 ^nd bonds.^^ 
On the other hand, the general terms of the stat¬ 
utes have been broadly held to include evidences of 
debt,®^ such as checks,^^ bills and notes,®® bonds, 

Vt.—Morse V. Stevens, 115 A. 
697, 96 Vt. 466. 

28 C.J. p 161 note 89. 

32. Tex.—Hatley v. West Texas ITaU 
Bajik of Big Spring, Civ.App,, 272 
S.W. 671, reversed on other 
grounds, Com.App., 284 S.W. 640. 

28 C.J. p 161 note 90-91. 

33. Conn.—^Tweedy v, Bogart, 16 A. 
374, 56 Conn. 419. 

28 C.J. p 161 note 92. 

34. Colo.—Great Western Finance 
Co. V. Hamilton Nat. Bank of Den¬ 
ver, 230 P. 115, 76 Colo. 48, 41 A. 
L.R. 997. 

N.H.—^Dupont V. Moore, 166 A. 417, 
86 N.H. 254. 

28 C.J. p 161 note 96, p 162 note 3. 

35. Pa.—Sokololf V. Weisberg, 82 Pa. 
Super. 126. 

28 C.J. p 161 note 97. 

36. Wash.—Washington Brick, Lime 
& Mfg. Co. V. Traders’ Nat. Bank, 
89 P. 167, 46’ Wash. 23, 128 Am. 
S.R. 912. 

28 C.J. P 161 note 98. 

37- Ill.—^McCarthy, for Use of Mc¬ 
Carthy, V. Chicago Title & Trust 
Co., 12 N.B.2d 338, 293 Ill.App. 628. 
Md.—^De Bearn v. De Galard, 81 A. 
223, 116 Md. 668, 36 L.R.A.,N.S.^ 


tor collection by payee, parties to 
:he check had power to rescind their 
contract and to prevent hank from 
)erforming its part in collecting 
same, and, when contract was re¬ 
scinded by stoppage of payment of 
3 heck by bajik, check thereafter was 
10 longer evidence of promise or ob¬ 
ligation to pay, and was valueless if 
garnished.—Clay-Butler Lumber Co. 
V, W. H. Pickering Lumber Co., Tex. 
Com-App., 276 S.W. 664, affirming 
Clay-Butler Lumber Co. v. W. R, 
Pickering Lumber Co., Civ.App., 264 
S.W. 267. 


31. 


aa. Tex.—Graham Nat Bank v. 
First Nat Betnk, Civ.App., 48 S.W. 
2d 368, 369, citing Corpus Juris. 
Vt—^Morse v. Stevens, 116 ^ 697, 95 
Vt 466. 

28 C.J. p 160 note 87. 

Bond and mortgage is not garnish- 
able by garnishing the. holder of the 
instruments.—Seip v. Laubach, 4 A. 
2d 149, 333 Pa. 225—^28 C.J. p 160 note 
87 [c]. 

aa Ala.—Cottingham v. Greely 

Bamham Grocery Co., 84 So. 966, 
137 Ala. 149. 

28 C.J. p 161 note 88. 
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and tax In some cases, a distinction is made 

between evidences of debt generally and those which 
in themselves embody the complete obligation sought 
to be reached, it being held that the latter are gar- 
nishable though the former are not.^^ 

It has been held that, in the absence of express 
statutory sanction, a negotiable instrument is not 
subject to garnishment^® On the other hand, it 
has been held that such an instrument may be 
reached by garnishee process against the person in 
possession thereof,^^ although to reach such an in¬ 
strument before maturity it must be taken into ac¬ 
tual custody by the levying ofl&cen'*2 Garnishment 
of negotiable instruments is sometimes expressly 
sanctioned by statute.'^S 

Where the person having in his hands evidences 
of indebtedness owing to the principal defendant has 
collected money thereon or has in any way made 
himself personally liable to defendant for the pay¬ 
ment of such indebtedness, he then becomes a debtor 
of defendant and may be charged as garnishee, and 
thus choses in action in his hands may thereby be 
reached indirectly.^^ 

Garnishment of the evidence or instrument will be 
ineffective where the obligor therein is exempt from 
garnishee process, or in any case where the thing 
garnished cannot be disposed of for plaintiffs ben- 
efit.4® Where the statute provides the particular 
way in which the instrument or paper may be 
reached and the obligation or property represented 
thereby may be subjected, such method must be fol- 

lowed.47 

Defendants own note or check, being a liability 
rather than an asset, is not subject to garnishment.'^ ^ 

An unissued instrument representing a debt can¬ 
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not be reached by garnishment in the hands of the 
obligor.49 

Equitable garnishment. In some jurisdictions a 
proceeding known as equitable garnishment is avail¬ 
able to reach evidences and instruments representing 
claims due defendant, in the hands of a third per¬ 
son.®® 

Objections and waiver. Where a garnishee vol¬ 
untarily brings evidences of debt into court and 
surrenders them to its custody, he cannot thereafter 
complain of the court’s action in ordering them to 
be sold.®l 

§ 106. Claims under Particular Contracts or 
Relationships 

Whether claims under particular contracts and 
relationships are subject to garnishment is discussed 
infra §§ 107-118. 

Examine Pocket Parts for later cases. 

§ 107. - Corporate Stock 

Corporate etock Is not within the general terms of 
the garnishment statutes, but such property may be 
reached under special statutes by process against the 
corporation. There is conflict as to whether a stock 
certificate can be garnished. 

While there is some authority to the contrary,®^ 
at least where there is a general statute declaring 
that corporate stocks shall be deemed to be person¬ 
al property,®® according to the great weight of au¬ 
thority the general terms of the garnishment stat¬ 
utes prescribing what property may be reached by 
garnishment do not include a stockholder’s interest 
in his corporation.®^ Corporate stock can be 
reached where a statute specifically or by inference 
so provides.®® The various procedures provided un- 
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421, error dismissed 82 S.Ct. 834, 
225 U.S. 695, 56 L.Bd. 1261. 

3B, Ill.—Snider v. W. C. Mullins 
Const. Co., 244 llLApp. 291. 

39. Colo.—Great Western Finance 
Co. V. Hamilton Nat. Bank of Den¬ 
ver, 230 P. 115, 117, 76 Colo. 48. 41 
A.Li.R. 997, citing Corpiui Juris. 

28 C.J. p 161 notes 94, 95, p 162 notes 

6 , 6 . 

40. N.H.—Fling v. Goodall, 40 N.H. 
208. 

28 C.J. p 162 note 10. 

41. Ky.—^Husband v. Linehan, 181 
S.W. 1089, 168 Ky. 304, AnmCas. 
1917D 964. 

42. Ky.—^Husband v. Linehan, supra. 
Li8u—^M iller v. Streeder, 18 Lia.Ann. 

56. 

43. N.H.—^Musgrove v. Qoss, 72 A. 
871, 76 N.H 208. 

28 C.J. p 162 note 13. 


44. R.L—^Hanaford v. Hawkins, 28 
A. 605, 18 HI. 432. 

28 C.J. p 168 note 20. 

45. Hawaii.—^Hyman v. Sing Warn, 
16 Hawaii 106. 

Who may be garnishee see supra S 
26 et seq. 

46. Hawaii.—Hyman v. Sing Warn, 
supra. 

47. Wis.—^Packard Mach. Co. v. 
Laev, 76 N.W. 696, 100 Wis. 644. 

48. Pa—Sokololf v. Weisberg, 82 Pa 
Super. 126. 

28 C.J. p 162 note 15. 

49. Wis.—^Morrell v. Campbell, 6 N. 
W. 9.12, 49 Wis. 636, 36 Am.R. 786. 

50. Mass.—^McCann v. Randall, 17 N. 
£L 75, 147 Maas. 81, 9 Am.S.R. 666. 

28 O.J. p 162 note 18. 

51. Ala—^Lewis v. Sheffield, 1 Ala 
134. 


58. Minn.—Wackerbarth v. Weisman, 
292 N.W. 214, 207 Minn. 607. 

28 C.J. p 167 note 21. 

53. Minn.—^Puget Sound Nat. Bank 
v. Mather, 62 N.W. 396, 60 Minn. 
362. 

28 C.J. p 167 note 22. 

54. Ark.—Southwestern Gas & Elec¬ 
tric Co. V. W. O. Perkins & Son, 49 
S.W.2d 606, 185 Ark. 830. 

Ill.—Pease v. Chicago Crayon Co., 85 
N.B. 619. 235 Ill. 391, 18 L.R.A.,N. 
S., 1158, 14 Ann.Cas. 263, affirming 
138 IlLApp. 613. 

Pa—Cherkasky, to Use of Domsky v. 
Pride, 10 PaDist. & Co. 133, 134, 
41 York Leg.Rec. 177, citing Cor¬ 
pus Jnrla 

28 C.J. p 1167 note 26. 

55. Tex.—Smith v. Traders' Nat. 
Bank, 12 S.W. 113, 74 Tex. 467. 

28 C.J. p 162 note 4, p 168 notes 28, 
38. 
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der the statixtes for subjecting corporate stock to the 
claims of creditors illustrate the different but uncer¬ 
tain characters in which shares of stock are 
viewed.®^ Under some statutes, a levy on corpo¬ 
rate stock is made by service on, or notice to, a 
designated officer of the corporation.®*^ This in 
effect is a garnishment, and it has been treated as 
such,®8 but it has been distinguished therefrom,®® 
and it is usually treated as a direct attachment or 
execution, it being held that such a statutory pro¬ 
vision does not authorize garnishee process against 
the corporation to reach the stockholder's interest,®® 
and in any event the statutory procedure must be 
followed.®?- However, it has been held that where 
the statute renders stock subject to levy and sale 
under execution or attachment, the levy may be 
made by way of garnishment.®^ 

Who may be made garnishee as to stock. Gar¬ 
nishment of corporate stock, when allowable, may be 
had by process against the corporation,®® even 
though the stock certificate is outstanding.®^ Un¬ 
der the Uniform Stock Transfer Act, a garnishment 
of corporate stock is not effective unless the stock 
certificate is seized or the holder of the certificate is 
enjoined from transferring it.®® 


According to some authorities a stock certificate 
in the hands of a third person is subject to garnish¬ 
ment;®® according to others, it is not.®^ 

Ownership of stock. Where, prior to garnish¬ 
ment, defendant has made a valid assignment of 
corporate stock, it cannot be garnished as belonging 
to him.®® This rule has been held to apply even 
where the stock has not been transferred on the 
books of the corporation.®® A transfer of stock 
subsequent to garnishment is ineffective as against 
the rights of the garnishing creditor,*^® even where 
the transferee is a bona fide purchaser without no¬ 
tice. Defendant's interest in stock standing in 
the name of a third person may be reached by gar¬ 
nishment;*^^ and it has been held that where stock 
has been pledged by defendant to secure the pay¬ 
ment of a debt garnishment is available to reach 
his interest in the surplus.^® In the latter case it 
has been held that the garnishment may be effected 
by process against the corporation,*^4 or against 
both the corporation and the pledgee,*^® but not by 
process against the pledgee alone.^® On the other 
hand, it has been held that process against the 
pledgee is sufficient.^*^ It has been held that, in 
order that a creditor may reach corporate stock held 


stock of ktUlfling «ad loan associa¬ 
tion 

(1) Stock of building: and loan as¬ 
sociation may be attached In ex¬ 
ecution by regarding withdrawal val¬ 
ue of stock as debt due by associa¬ 
tion following attachment, which in 
connection with rule for answers to 
interrogatories may be treated as de¬ 
mand by judgment creditor, who 
stands in place of defendant stock¬ 
holder.—^Morris Resnick Building & 
Loan Ass’n v. Barnes, 164 A. 368, 108 
Pa. Super. 218. 

(2) In garnishment proceeding 
agrainst building and loan associa¬ 
tions in which judgment debtor had 
capital stock, judgment creditor was 
not reduired to allege or prove that 
the capital stock which had been is¬ 
sued to the judgment debtor and his 
wife had been issued in whole or in 
part to the wife as the result of a 
conspiracy or scheme between her 
and the judgment debtor to conceal 
the capital stock or otherwise inter¬ 
fere with creditors in subjecting it 
to garnishment proceedings.—Colby 

V. McClendon, Tex.Civ.App., 116 S. 

W. 2d 605. 

56. Del.—^Fowler v. Dickson. 74 A. 
601, 24 Del 113. 

57. TJ.S.—^Tounkin v. Collier, C.C. 
Iowa, 47 P. 671. 

28 C.J. p 168 note 80. 

58. Md.—^U. S. Pxpress Co. v. Hur- 
lock. 87 A. 834, 120 Md. 107, Ann. 
Cas.l9l5A 566—^Morton v. Grafllln, 
18 A. 841, 15 A. 298, 68 Md. 545. 


59. Del.—^Fowler v. Dickson, 74 A. 

601, 24 Del. 118. 

28 C.J. p 168 note 32. 

80. U.S.—Younkin v. Collier, C.C. 

Iowa, 47 F. 571. 

28 C.J. p 168 note 36. 

61. Md.—^Morton v. Grafflin, 13 A. 
841, 16 A. 298, 6$ Md. 646. 

Pa.—^Adkins v. Poth, 134 A, 444, 286 
Pa. 555. 

28 C.J. p 168 note 36. 

62. Mich.—Old Second Nat Bank v. 
WilUams, 71 N.W. 150, 112 Mich. 
564. 

28 C.J. p 168 note 37. 

63. Neb.—^Danbom v. Danbom, 273 
N.W. 602, 132 Neb. 858. 

28 G.J. p 168 note 39. 

64. Neb.—^Danbom v. Danbom, 273 N. 
W. 602, 132 Neb. 858. 

66. Pa.—^Adkins v. Po-th, 134 A. 444, 
286 Pa. 566—^Bateh v. Shihadeh, 21 
Pa.Dist. & Co. 70, 60 Montg.Co. 143. 

66. Ill.—^Alexander, for Use of To- 
bey Furniture Co. v. Live Stock 
Nat Bank of Chicago, 282 llLApp. 
315. 

Mich.—^Industrial Co. v. Winter, 289 
N.W. 891, 266 Mich. 474. 

28 C.J. p 169 note 40. 

67. W.Va.—^Lipsoomb v. Condon,. 49 
S.B. 392, 56 W.Va. 416, 107 Am.S.R 
938, 67 L.R.A, 670. 

28 C.J. p 169 notes 41, 42. 

68. Md.—Morton v. GrafiUn, 18 A. 
341, 15 A. 298, 68 Md. 545. ' 

28 C.J. p 169 note 43. 
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69. Neb.—^Farmers* & Merchants*’ 

Nat Bank v. Mosher, 88 N.W. 662,. 
63 Neb. 130, modifted on other 
grounds 94 N.W. 1-003, 68 Neb. 713, 
vacated on other grounds 100 N.W. 
183, 68 Neb. 713. 

28 aj. p 169 note 44. 

TO. Tenn.—^Young v. Tredegar Iron. 
Co., 2 S.W. 202, 85 Tenn. 189, 4 Am.. 
S.R. 762. 

28 C.J. p 169 note 53. 

7L Va.—Shenandoah Valley R. Co. 

v. Griffith, 76 Va. 913. 

28 C.J. p 169 note 54. 

72. Tex.—Colby v. McClendon, Civ. 
App., 116 S.W.2d 505. 

28 C.J. p 169 note 46. 

Coipoxation’s knowledge 
With respect to question whether 
stock of real owner, standing on cor¬ 
porate books in name of another, 
could be attached, any knowledge 
relating to real owner’s interest, ob¬ 
tained by corporation from any 
source other than its books, was im¬ 
material.—Womack v. De Witt, 10 A. 
2d 604, 1 Terry, Del., 304. 

73. Wash.—Galland Bros. Corpora¬ 
tion V. Rundel, 182 P. 983, 108 
Wash. 5. 

28 C.J. p 169 note 47. 

74. Ohio.—^Norton v. Norton, 3 N.B. 
348, 43 Ohio St. 609. 

75. Ky.—^Johnson v. Louisville Nat. 
Bank, 66 S.W. 710, 22 Ky.L. 118. 

76. Conn.—Winslow v. Fletcher, 4 
A. 260, 63 Conn. 390, 65 Am.R. 122. 

77- Mich.—Old Second Nat. Bank v. 
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by a third person as security for a debt of the debt¬ 
or’s, the creditor must tender to the third party the 
amount of the debt.'^S 

In foreign corporations. In the absence of ex¬ 
press statutory sanction it is generally held that 
stock in a foreign corporation cannot be reached by 
garnishment,79 unless the corporation has become 
domesticated.S 9 Accordingly, although a foreign 
corporation may be made garnishee in a proper 
case, see supra § 38, the process is ineffective to 
reach defendant’s stock therein.^^ Likewise, it is 
generally held that stock in a foreign corporation 
cannot be reached by garnishee process against a 
person in possession of the certificates within the 
state ;S2 but there is authority to the contrary.^S 
Where stock in a foreign corporation is sought to 
be reached by garnishment, the garnishee may raise 
the objection that such stock is not liable,and it 
is its duty to do so.^5 

§ 108. - Dividends and Withdrawal Val¬ 

ue 

Declared dividends may be reached by garnishment. 

Dividends may be reached by garnishment at the 
suit of a creditor of a stockholder*® where they have 
been declared and thus have become a debt,*7 but 
not otherwise,** except in so far as they may be 
subjected incidentally to the garnishment of the 
stock itself.** Similarly, where stock has a defi¬ 


nite withdrawal value, the corporation’s liability for 
such value is a debt and may be garnished as such.*® 

§ 109. - Dower, Widow’s Allowance, and 

Commissions of Executor or Ad¬ 
ministrator 

There is conflict as to whether a widow's dower or 
allowance, or the commissions of an administrator or 
executor are subject to garnishment. 

A sum of money which the administrator has 
been ordered by the probate court to pay to the 
widow of decedent as her dower is subject to gar¬ 
nishment,*i but it has been held that the appraised 
value of the dower interest is not subject to gar¬ 
nishment. *2 It has been held that a widow’s al¬ 
lowance is subject to garnishment,** but other 
courts have held the contrary.*^ The right of an 
executor or administrator to commissions or other 
compensation is property in the nature of a thing 
in action, or money due on account, and as such is 
the subject of garnishment.*® It is not exempt from 
garnishment as the salary of a public officer.*® 
Some courts, however, hold on grounds of policy 
that the commissions of an executor may not be 
reached by garnishment* 7 

I 110 . - - Insurance 

a. In general 

b. Fire insurance 


Williams, 71 N.W. 160, 112 Mich. 
664. 

28 O.J. p 169 note 61. 

78. Or.—^Hartman v. Stark, 196 P. 
1117, 99 Or. 696. 

79. Pa.—Cherkasky, to Use of Dom- 
sky V. Pride, 10 Pa.Dist. & Co. 133, 
41 York Lefir.Rec. 177. 

Tex.—^B. & A. Drilling Co. v. Nor¬ 
ton, Civ.App., 20 S.W.2d 413, re¬ 
versed on other grounds Norton v. 
B. & A. Drilling Co., Com.App., 34 
S.W.2d 1096. 

28 C.J. p 169 note 55. 

80. Ky.—^Bowman v. Breyfogle, 140 
S.W. 694, 145 Ky. 443, Ann.Cas. 
1914B 938. 

28 C.J. p 170 note 66. 

81- Md.—^U. S. Express Co. v. Hur- 
lock, 87 A. 834, 120 Md. 107, Ann. 
Cas.l916A 566. 

28 C.J. p 170 note 59. 

82. Pa.—Cherkasky, to Use of Dom- 
sky V. Pride, 10 Pa.Dist & Co. 133, 
41 York Leg.Rec. 177. 

28 C.J. p 170 note 60. 

83. N.H.—^Dupont v. Moore, 166 A. 
417, 86 N.H. 264. 

28 C.J. p 170 note 61. 

Special xnle as to stock of foreign 
oo33K>rations 

Rule that certificates of stock In 


foreign corporation are “personalty,” 
and that, when in the hands of third 
persons within the state, they are 
subject to garnishment proceedings, 
applies only to stock certificates of 
foreign corporation which is not sub¬ 
ject to jurisdiction of courts of the 
state.—^Wackerbarth v. Weisman, 292 
N.W. 214, 207 Minn. 607. 

84i Md.—^U. S. Express Co. v. Hur- 
lock, 87 A. 834, 120 Md. 107, Ann. 
Cas.l916A 666. 

28 C.J. p 170 note 62. 

85. Md.—^U. S. Express Co. v. Hur- 
lock, supra. 

Pa.—Weaver v. Manville, 21 Pa. Co. 
318, 7 DeLCo. 264, 14 Montg.Co. 
162. 

86. Ky.—Bowman v. Breyfogle, 140 
S.W. 694, 146 Ky. 443, Ann.Cas. 
1914B 938. 

28 C.J. p 170 note 64. 

87. Ky.—^Bowman v. Breyfogle, su- 
pra. 

28 C.J. p 170 note 65. 

88. Ky.—^Bowman v. Breyfogle, su¬ 
pra. 

89. Tenn.—^Montidonico v. Page, 10 
Heisk. 443. 

90u Mass.—^Atwood v. Dumas, 21 N. 

E. 236, 149 Mass. 167, 3 L.R.A. 416. 
28 C.J. p 170 note 68. 
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91. Mo.—^Richards v. Griggs, 16 Mo. 
416, 67 Am.D. 240. 

92. Del.—^Pirst Nat. Bank v. Lofland, 
143 A. 407. 4 W.W.Harr. 97. 

93. Colo.—Isbell-Kent-Oakes Dry 

G^oods Co. v. Larimer County Bank 
& Trust Co.. 226 P. 293, 75 Colo. 
451. 

Ill.—Radeke Brewing Co. v. Granger, 
101 IlLApp. 699. 

94. Del.—First Nat. Bank v. Lofland, 
143 A. 407, 4 W.W.Harr. 97. 

La.—Johnson v. Bolt, App., 146 So. 
376. 

Me.—^Hussey v. Tltcomb, 144 A. 218, 
127 Me. 423. 

28 C.J. p 187 note 11. 

96- Cal.—In re Garrett’s Estate, 71 
P.2d 852, 22 Cal.App.2d 656. 

Md.—^Hohman v. Orem, 182 A. 587, 
588, 169 Md. 634, citing Corpus jra. 
ris. 

28 C.J. p 187 note 12. 

98. Ky.—Sanders v. Herndon, 93 S. 
W. 14, 122 Ky. 780, 29 Ky.L. 322, 
121 Am.S.R. 493, 6 L.R.A.,N.S., 1072. 

97. Ga.—Goodyear Tire & Rubber 
Co. v. Hay, 22 S.E.2d 496. 

28 C.J. p 187 note 14. 
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c. Life insurance 

d. Liability insurance 

a. In General 

The general rules as to the garnishabillty of prop¬ 
erty have been applied to various types of Insurance 
policies. 

The general rules as to the garnishability of prop¬ 
erty have been applied to various types of insur¬ 
ance policies.®® 

Burglary and robbery insurance, A claim under 
a policy of burglary or robbery insurance is subject 
to garnishment, even though there is a genuine dis¬ 
pute as to insurer’s liability and the amount of the 
loss has not been adjusted.®® 

A claim on a policy insuring against personal in¬ 
juries is not subject to garnishment where the claim 
is not liquidated.! 

b. Fire Insurance 

A claim on a Are Insurance policy Is garnishable on 
the occurrence of the loss, and, according to some au- 
thorltles, without the presentation of proofs of loss, or 
the adjustment of the amount of the loss. 

A claim for a loss under a fire insurance policy 
is subject to garnishment,^ and in the absence of 
express stipulation to the contrary such a claim ac¬ 
crues, and is subject to garnishment, immediately on 
the happening of the loss.® However, it is generally 
held that a claim for a loss under a fire insurance 
policy cannot be reached by garnishment until the 


conditions of the policy have been complied with by 
insured.^ Thus, where the liability of insurer to 
pay a loss is conditioned on insured making satis¬ 
factory proof of loss, insurer cannot be charged as 
garnishee of insured until the requisite proof of 
such loss has been made,® but there is some author¬ 
ity to the contrary.® Plaintiff may avail himself of 
insured’s waiver of proof of loss.*^ Where he is the 
equitable owner of the policy, he himself may fur¬ 
nish the preliminary proofs.® 

It is held in some jurisdictions that adjustment 
of a fire insurance loss is not a condition prerequi¬ 
site to liability to garnishment.® In other jurisdic¬ 
tions a contrary rule has been laid down.!® 

Effect of option to replace. It is generally held, 
broadly, that, where under the terms of the policy 
insurer has the option of replacing the property de¬ 
stroyed or paying the ascertained loss, he cannot be 
subjected to garnishment proceedings prior to the 
exercise or expiration of such option.!! This rule 
has been applied not only to an option to rebuild,!® 
but also to an option to replace goods or other per¬ 
sonal property,!® although a distinction may possibly 
be made whereby in the latter case insurer may be 
held liable on the theory that obligations to pay in 
personal property may be reached by garnishment.!^ 
A fortiori, under the general rule, there is no gar¬ 
nishable debt where insurer has elected to discharge 
its obligation by replacement.!® Insurer’s obliga¬ 
tion becomes a garnishable debt where the time for 
replacement has expired,!® or, possibly, where the 


98. m.—^Drysch, for Use of Boeing* 
V. Prudential Ins. Co. of America, 
4 N.B.2d 530, 287 IlLApp. 68. 

99. U.S.—^Ackerman v. Tobin, C.C.A. 
Mo., 22 F.2d 541, certiorari denied 
Tobin V. Ackerman, 48 S.Ct. 321, 
276 U.S. 628, 72 I..Ed. 739. 

1. Pla.—Cobb V. Walker, 198 So. 
324, 144 Fla. 600. 

2. Ark.—^Hartford Fire Ins. Co. v. 
Citizens* Bank of Booneville, 266 
S.W. 676, 166 Ark. 551, 39 A.L.II. 
1458. 

Or.—Fireman's Fund Ins. Co. v. 

Walker, 282 P. 230, 132 Or. 73. 

28 C.J. p 164 note 55. 

Reinsoxfuioe 

Debt from reinsurer to original in¬ 
surer, arising on loss, was subject 
to garnishment on total loss.—^Home 
Ins. Co. V. Dick, Te3:.Com.App., 15 S. 
W.2d 1028, affirming, Civ.App., 8 S. 
W.2d 364, and. reversed on other 
grounds 60 S.Ct. 338, 281 U.S. 397, 74 
D.Bd. 926, 74 AIi.R. 701. 

8. Ill.—^Hanover Fire Ins. Co. v. Con¬ 
nor, 20 I11.APP. 297. 

Tex.—-Gordon v. Litwood Oil & Sup¬ 
ply'Co.,; Civ.App., 261 S.W- 400. 
Fla.—West Florida Grocery Co. 


V. Teutonia Fire Ins. Co., 77 So. 
209, 74 Fla. 220. 

28 C.J. p 164 note 52. 

5^ Minn.—Smaltz Goodwin Co. v. 
Poppe, Inc,, 214 N.W. 762, 172 

Minn. 43, 53 A.L.R. 722. 

28 C.J. p 165 note 68. 

8. Conn.—^Binch v. Great American 
Ins, Co., 125 A. 628, 101 Conn. 382, 
38 A.L.R. 1068. 

Ga.—^American Ins. Co. v. Black, 168 
S.K 85, 46.Ga.App. 471. 

Or.—Fireman's Fund Ins. Co. v. Walk¬ 
er, 282 P. 230, 232, 132 Or. 73, citing 
CoxpiUB Juris. 

28 C.J. p 165 note 69. 

7. Me.—^Nickerson v. Nickerson, 12 A. 
880, 80 Me. 100. 

28 C.J. p 165 notes 70, 72. 

8. Me.—^Nickerson v. Nickerson, 12 
A. 880, 80 Me. 100. 

9. U.S.—Ackerman v. Tobin, C.C.A. 
Mo., 22 F.2d 541, 543, citing Corpus 
Juris, certiorari denied Tobin v. 
Ackerman, 48 S.Ct 821, 276 U.S. 
628, 72 L.BcL 739. 

Cal.—^Brainard v. Rogers, 239 P. 1096, 
74 Cal.App. 247. 

Conn.—^Parker, Peebles & ICnox v. El 
Saieh, 141 A. 884, 107 Conn. 646, 
59 A.L..B. 1424. 
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Okl.—Security Building & Loan Ass’n 
of Oklahoma City v. Ward, 60 P.2d 
661, 174 Okl. 238. 

28 C.J. p 166 note 74. 

lO. Ill.—Shralberg Mfg. Co. v. Bos¬ 
ton Ins. Co., 246 IlLApp. 196. 

N.H.—^Arfanls v. Claremont Nat 
Bank, 180 A 251, 87 N.H. 380. 

28 C.J. p 165 note 75. 

11- Pla—^West Florida Grocery Co. 
V. Teutonia Fire Ins. Co., 77 So. 
209, 74 Pla 220. 

28 C.J. p 165 note 60. 

Claims not payable in money as sub¬ 
ject to garnishment see supra § 100. 

12. Ala—^Hurst v. Home Protection 
Fire Ins. Co., 1 So. 209, 81 Ala 174. 

Mass.—Godfrey v. Macomber, 128 
Mass. 188. 

13. Wis.—^Dowling v. Lancashire 
Ins. Co., 61 N.W. 76. 89 Wis. 96. 

28 C.J. p 166 note 62. 

14. Ill.—^BCanover Fire Ina Co. v. 
Connor, 20 Ill.App. 297. 

15. Md.—Stone v. Montgomery Coun¬ 
ty Mut Fire Ins. Co., 22 A 1051, 
74 Md. 579, 14 L.R.A 684. 

28 C.J. p 165 note 64. 

13. m.—Hanover Fire Ins. Co. v. 
Connor, 20 ULApp. 297. 
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property is of such a character as not to be capable 
of replacement.^*^ 

The surrender value of the policy cannot be 
reached by garnishment while the policy continues 
in force.^® 

A statutory limitation on execution against an 
insurance company until the expiration of a certain 
time after judgment has been held not applicable to 
garnishment.^^ 

A policy payable to a Person other them the own^ 
er of the property generally creates no garnishable 
liability on the part of the insurance company at 
the suit of creditors of the property owner.^O 

c. Life Insurance 

Unless such property Is exempt, the proceeds of a 
life Insurance policy are subject to garnishment. Benefits 
which can be realized on a life policy prior to insured’s 
death can be garnished only If all of the conditions to 
such benefits have been fulfilled. 

In the absence of a statutory exemption for such 
property,the liability of a life insurance company 
under a policy insuring the life of one person for 
the benefit of another is subject to garnishment by 
the creditors of the latter.22 On the other hand it 
has been held, applying the rule as to the necessity 
of privity of contract between defendant and the 
garnishee and a right of action in defendant's fa¬ 
vor, see supra § 50, and the rule that equitable in¬ 
terests are not subject to garnishment, see supra § 
75, that, where one person insures his life for the 


benefit of another, the liability of insurer on a loss 
is not subject to garnishment by a creditor of the 
beneficiary,23 even where the statute provides that 
a person for whose benefit a life is insured is en¬ 
titled to the proceeds as against assured's repre- 
*sentatives and creditors, no right of action being 
given to the beneficiary.2^ 

Where the policy contains a “facility of pa)mient" 
clause giving insurer an option with regard to 
whom it will pay the proceeds of the policy, the 
proceeds are not garnishable until insurer has made 
its election ;26 thereafter they are.26 Where insur¬ 
er is to hold the proceeds of the policy and to pay 
it over in regular installments to the beneficiary, 
garnishment of the payments has been held not to 
be against public policy.27 On the other hand, it has 
been held that where the policy provides that such 
payments shall not be assignable, they are not sub¬ 
ject to gamishment.28 Of course, where a statute 
so provides, installment pa 3 rments of the proceeds 
held by insurer are not subject to garnishment^^ 

Ownership of fund. Where a life policy is pay¬ 
able to the estate of insured, the personal repre¬ 
sentative of insured will take title to the proceeds 
of a loss, in trust for the beneficiaries, as against 
garnishing creditors of the beneficiaries,®^ and like¬ 
wise as against creditors of assured and it has 
been held that, where such a policy has been as¬ 
signed, a garnishing creditor of the assignor cannot 
raise the objection that the assigpnee had no insur¬ 
able interest in assured's life.®® 


17. Or.—^Fireman’s Fund Ins. Co. v. 
Walker, 282 P, 280, 282, 182 Or. 
73, citing: Corpiu Jozls. 

28 C.J. p 165 note 67. 

18. Pa.—Association v. Laib, 13 Pa. 
Co. 668. 

To. tke case of a perpetual policy, 
ivith the right of surrender, assured 
has no garnishable Interest prior to 
the exercise of his right of surren¬ 
der.-—Association v. Laib, 13 Pa. Co. 
658. 

18. Mo.—^Home Mut Ins. Co. v. 

Gamble, 14 Mo. 407. 
aOL Oa.—^Tim v. Franklin, 13 S.F. 

269, 87 Ga. 98. 

28 C.J. p 164 note 69. 

81. Ill.—Saltsman v. Springfield Life 
Ins. Co., 254 Ill.App. 440. 

82. N.T.—Commercial Travelers' 
Ass'n V. Newkirk, 16 N.T.S. 177. 

Tex.—^Bauer v. Deike, Civ.App., 122 
S.W.2d 1100—Union Sav. Building 
& Loan Ass'n v. Smith, Civ.App., 
62 S.W.2d 176, error refused. 

Wis.—^First Wisconsin Nat. Bank of 
Milwaukee v. Strelitz, 245 N.W. 74, 
209 Wis. 335. 

Beneficial association 
Where the benefits payable by a 


city police beneficiary association, 
which was a purely private organ¬ 
ization and was not a fraternal bene¬ 
fit society, were not the subject of 
any statutory exemption, court was 
without power to declare such bene¬ 
fits not subject to attachment on 
ground that to permit attachment of 
such funds would be contrary to the 
public policy of the state.—^Mamlin 
V. Genoe, 17 A.2d 407, 340 Pa. 320, 
reversing 10 A. 2d 799, 189 Pa. Super. 
100 . 

Fund to protect future claimants 
Funds deposited with state treas¬ 
urer by family group class and an¬ 
other newly organized clcuss of local 
mutual aid association, pursuant to 
statute making such deposits lia¬ 
ble to payment of all Judgrments 
against association, were not subject 
to garnishment for satisfaction of 
Judgment recovered before funds 
were deposited against the associa¬ 
tion for balance due on certificates 
of membership in other classes of 
association, all of which had been 
dissolved because of insolvency.— 
Gayle v. Lockhart, Tex.Clv.App., 167 
S.W.2d 280, error refused. 
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23. Mass.—^Nims v. Ford, 35 N.F. 
100, 159 Mass. 575. 

28 C.J. p 166 note 81. 

24. Mass.—^Nims v. Ford, supra. 

25. Conn.—^Molloy v. Prudential Ins. 
Co. of America, 27 A.2d 387, 129 
Conn. 251. 

Mass.—Cataldo v, Woodside, 4 N.E.2d 
462, 295 Mass. 585. 

26. Pa.—^Kassow v. Feldman, 189 A. 
719, 125 Pa.Super. 286, 

27. N. J.—Otten v. Cavalll, 184 A. 442, 
14 N.J.Mlsc. 296. 

2& Ill.—^Holowaty, for Use of Cher- 
ka, V. Prudential Ins. Co. of Amerl- 
.ca, 282 I11.APP. 584. 

29. N.T.—Crossman Co. v. Bauch, 
188 N.B. 748, 263 N.T. 264, revers¬ 
ing 264 N.T.S. Ill, 238 App.Div. 
299. 

30. Me.—Stowe v. Phinnay, 3 A. 914, 
78 Me. 244, 57 Am.R. 796. 

31. Pa,—^Day v. New England Life 
Ins. Co., 4 A. 748, 111 Pa. 507, 56 
Am.R. 297. 

32. Pa.—Wheeland v. Atwood, 20 Pa. 
Co. 367, affirmed 43 A. 946, 1^2 Pa. 
237, 73 Am.S.R. 808. 
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Prior to the death of assured a life insurance pol¬ 
icy on which nothing is payable until the death of 
assured creates no liability subject to garnishment 
by assured’s creditors,^^ A life insurance compa¬ 
ny’s liability for accrued cash accumulations is sub¬ 
ject to garnishment where such accumulation is un¬ 
conditionally payable.34 According to some author¬ 
ities, the cash surrender value of a life insurance 
policy is subject to garnishment by the creditors of 
insured after,the expiration of the specified accumu¬ 
lation period,^® but not prior thereto,except, in 
some jurisdictions, by so-called equitable garnish- 
ment.37 On the other hand, there is authority that 
the cash surrender value of a policy is not subject to 
garnishment, unless all of the terms on which pay¬ 
ment of the surrender value is conditioned have 
been met, including conditions to be performed by 
insured, such as default in pa 3 mient of the premi¬ 
ums, surrender of the policy, and demand for pay¬ 
ment of the surrender value.38 Moreover, under 
a statute so providing, the surrender value is not 
subject to garnishment.^^ The loan value of a life 
insurance policy is not gamishable where insured 


has not applied for a loan,^o or where the other 
conditions precedent to the consummation of a loan 
have not been complied with.^i Until the policy¬ 
holder has exercised his options as to the disposition 
of a dividend declared by insurer, there is no debt 

subject to garnishment.^^ 

Disability payments due and payable under a life 
insurance policy are subject to garnishment.'*3 a. 
statute providing that periodic disability pa 3 mients 
shall be exempt from garnishment does not preclude 
garnishment where there is a lump sum pa 3 nQient.‘** 

d. Liability Insurance 

One who recovers a Judgment for damages may 
garnishee the defendant’s claim on a policy insuring him 
against liability for such damages, unless, according to 
most authorities, the policy Is one of indemnity against 
loss rather than insurance against liability. 

Where plaintiff in an action for damages has 
recovered judgment, he may garnish defendant’s 
claim under a policy insuring him against liability 
for damages of the kind recovered by plaintiff 
against him.'*5 This has been held to be the rule 


83- Pa.—^Day v. New England Life 
Ins. Co.. 4 A. 748. Ill Pa. 607, 66 
Am.R. 297. 

34. Wis.—^Ellison v. Straw, 97 N.W. 
168, 119 Wis. 602. 

35. Ala.—^Levy v. Van Hagen, 69 
Ala. 17. 

Pa.—^Tradesmen's Nat. Bank v. Cres- 
son, 10 Pa.Co. 67. distingruishing 
Day V. New England Life Ins. Co., 
4 A. 748. Ill Pa. 507, 56 Am.R. 
297. 

36. N.Y.—Columbia Bank v. Equita¬ 
ble Life Assur. Soc., 80 N.T.S. 428, 
79 App.Div. 601. 

Va.—Boisseau v. Bass. 40 S.E. 647, 
100 Va. 207, 98 Am.S.R. 966, 67 L. 
RA. 380. 

37. Mass.—Blggert v. Straub, 78 N. 
E. 770, 198 Mass. 77, 118 Am.S.R. 
449. 

28 C.J. p 166 note 87. 

38. Conn.—Molloy v. Prudential Ins. 
Co. of America, 27 A.2d 387, 129 
Conn. 261. 

Ga.—^Farmers’ & Merchants* Bank v. 
National Life Ins. Co., 131 S.E. 902, 
161 Ga. 793, 44 A.L.R. 1184. 

Ill.—^Drysch, for Use of Boeing v. 
Prudential Ins. Co. of America, 4 
N.E.2d 630, 287 Ill.App. 68—Beth- 
ards, for Use of Draper & Kramer 
V. Metropolitan Life Ins. Co., 4 N. 
B.2d 267, 287 Ill.App. 7. 

Mich.—Isaac Van Dyke Co. v. Moll, 
217 N.W. 29, 241 Mich. 266, 57 A.L. 
R. 692. 

Pa.—^Taylor v. Taylor, 36 Pa.Dlst. & 
Co. 320. 

Tex.—^B^rst Nat. Bank v. Friend, Civ. 
App., 28 &W.2d 482. 


39. Fla.—^Bank of Greenwood v. 

Rawls. 168 So. 173, 117 Fla. 381. 
Pa.—Gordy v. Buscillo, 18 Pa.Dist. 

& Co. 224. 

IHsablUty beneflts 
Where insolvent husband trans¬ 
ferred to wife check paid by Insurer 
for disability benefits accruing under 
life policy and obtainable only on 
surrender of entire policy and can¬ 
cellation of wife's potential interest 
as beneficiary of life insurance fea¬ 
ture, it was held that proceeds of 
check in hands of bank in which wife 
had deposited check for collection 
were not subject to statutory gar¬ 
nishment by husband's creditors.— 
Bank of Greenwood v. Rawls, 168 So. 
173, 117 Fla. 381. 

,40- Ill.—^Drysch, for Use of Boeing, 
V. Prudential Ins. Co. of America, 
4 N.E.2d 630, 287 ULApp. 68. 

41- Ill.—^Drysch, for Use of Boeing, 
V. Prudential Ins. Co. of America, 
supra—Larson v. McCormack, 2 N. 
B.2d 974, 286 IlLApp. 206. 

42. Pa.—Martin v. Balls, 18 PaDist. 
& Co. 187. 

43. N.T.—^Zuhlke v. Prudential Life 
Ins. Co. of America, 279 N.Y.S. 8SS, 
244 App.Div. 549. 

Tex.—^Preston v. Martin, Civ.App., 
69 S.W.2d 472. 

44. Tex,—^Preston v. Martin, supra 

46- U.S.—^Dewalt v. State Farm Mut. 
Automobile Ins. Co. of Blooming¬ 
ton, Ill., C.C.A.MO., 99 F.2d 846, 
certiorari denied State Farm Mut. 
Automobile Ins. Co. of Blooming¬ 
ton, Ill., V. Dewalt, 69 S.Ct 683, 
306 U.S. 644, 83 L.Ed. 1043—^Michel 
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V. American Fire & Casualty Co., 
C.C.A.Fla, 82 P.2d 683—^Employers’ 
Liability Assur. Corporation v. Bo- 
dron, C.C.A.Miss.. 66 F.2d 639, 540, 
citing €k>ipiui Jtixls—^Lawley v. 
Whltels, D.aOkl., 24 F.Supp. 698. 

Ala—^Booker T. Washington Burial 
Ins. Co. V. Roberts, 153 So. 409, 
228 Ala. 206. 

Conn.—Morehouse v. Employers' Lia¬ 
bility Assur. Corporation of Lon¬ 
don, England, 177 A. 668, 119 Cona 
416. 

Fla—^Poole v. Travelers Ins. Co., 179 
So. 138, 130 Fla 806. 

Ga—^Hodges v. Ocean Accident & 
Guarantee Corporation, 18 S.E. 2d 
28, 66 GaApp. 431, certiorari denied 
62 S.Ct. 1299, 316 U.S. 693, 86 L. 
Ed. 1763, rehearing denied 63 S.Ct 
26. 

Ill.—Wold, for Use of Wegener, v. 
Glens Falls Indemnity Co., 269 Ill. 
App. 407. 

Kan.—^Brandon v. St. Paul Mercury 
Indemnity Co., 294 P. 881, 132 Kaa 
68—^Blanton v. Kansas City Cotton 
•Mills Co., 172 P. 987, 103 Kan. 118, 
L.RA.1918E 641. 

Mass.—Connolly v. Bolster, 72 N.E. 

981, 187 Mass. 266. 

Mich.—^Dickinson v. Homerich, 227 N. 

W. 696, 248 Mich. 634. 

Miss.—Commercial Casualty Ins. Co. 

V. Skinner, 1 So.2d 226, 226, 190 
^^^Miss. 633, citing Corpus Juris. 
jMo.-VTavemo v. American Auto Ina 
V^96., 112 S.W.2d 941, 232 Mo.App. 
820—^Lajoie v. Central West Cas¬ 
ualty Co. of Detroit Mich., 71 S.W. 
2d 803, 228 Mo.App. 701—^Drumm 
V. Port Dearborn Casualty Under¬ 
writers of Chicago, IlL, App., 5 S. 
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even where the policy provides that no action shall 
be brought on the policy except by assured,^® un¬ 
less such provision is held to have the effect of 
making the policy one of indemnity against loss 
rather than one of insurance against liability.^? The 
fact that the policy expressly authorizes a creditor 
to sue insurer,48 or that the creditor has other 
remedies, such as a creditor’s bill,49 does not pre¬ 
clude garnishment. The fact that insurer denies lia¬ 
bility on the policy does not render the claim con¬ 
tingent so as to exempt it from garnishment.®® The 
general rule, stated supra § 26, that garnishment is 


predicated on the existence of a cause of action by 
the debtor against the garnishee applies; if the 
debtor can sue insurer, the creditor can garnish,®! 
but if the debtor has no cause of action against in¬ 
surer, the creditor cannot garnish.®^ Thus it is gen¬ 
erally held that, where the policy is one of indem¬ 
nity against loss as distinguished from insurance 
against liability, no claim can arise thereunder 
which is subject to garnishment at the suit of a 
person recovering a judgment against insured for 
damages covered by the policy.®® However, it has 
been held that, where insurer took charge o£ the 


W.2d 648—Wehrhahn v. Ft. Dear¬ 
born Casualty Underwriters of Chi¬ 
cago, Ill., 1 S.W.2d 242, 221 Mo. 
App. 230—Pickering v. Hartsock, 
287 S.W. 819, 221 Mo.App. 868. 

Pa.—Ferguson v. Manufacturers’ Cas¬ 
ualty Ins. Co. of Philadelphia, 195 
A. 661, 129 PaSuper. 276—Moses 
v. Ferrel, 97 Pa.Super. 13. 

Tenn.—Gray v. Houck, 68 S.W.2d 
117, 118, 167 Tenn. 233, citing Cor¬ 
pus Juris. 

Wash.—Hinton v. Carmody, 60 P.2d 
1108, 186 Wash. 242—^Landaker v. 
Anderson, 261 P. 388, 145 Wash. 
660—Fenton v. Poston, 195 P. 31, 
114 Wash. 217. 

28 C.J. p 166 note 94. 

ITaoesslty of Judgment 

(1) Under automobile liability pol¬ 
icy providing that no recovery, 
against insurer could be had until 
amount of Insured’s liability was de¬ 
termined by Judgment or written 
agreement, insurer was held not sub¬ 
ject to garnishment as insured’s debt¬ 
or, for alleged liability of insured 
to plaintiff who was injured in auto-( 
mobile accident, where Insurer's ob¬ 
ligation to insured was contingent, 
since there was no Judgment ren¬ 
dered and no agreement made.—Gray 
V. Houck, 68 S.W.2d 117, 167 Tenn. 
233. 

(2) Insurer’s Indebtedness, if ex¬ 
istent when insured’s liability became 
legally established, was not existing 
debt at time attachment suit was 
filed against insurer and nonresident 
Insured.—^Travelers' Ins. Co. v. In¬ 
man, 126 So. 399, 157 Miss. 810, sug¬ 
gestion of error sustained in part 
and overruled in part on other 
grounds 128 So. 877, 157 Miss. 810. 

£aw govemtug procedure 

Plaintiffs recovering Judgment 
against motorist in Massachusetts 
for injuries to intestate sustained in 
New H a m pshire were not entitled to 
trustee process against motorist’s lia¬ 
bility Insurer, although policy pro¬ 
vided that New Hampshire law gov¬ 
erned claims arising there, and New 
Hampshire law allowed process 
sought, since Massachusetts law, unr 
der which trustee process was not 
available, governed remedy.—Sleeper 


V. Stetson, 182 N.F. 342, 280 Mass. 
248. 

Void contract 

Fraternal benefit society’s insurer 
was not subject to garnishment by 
beneficiaries of death claim, where 
alleged contract whereby insurer 
agreed to pay existing claims and to 
reinsure future claims was void be¬ 
cause insurer was not fraternal bene¬ 
fit society.—^Booker T. Washington 
Burial Ins. Co. v. Roberts, 153 So. 
409, 228 Ala. 206. 

Gross payment to group 

Claim against liability insurance 
company for injuries sustained with 
others in automobile accident was 
held not subject to garnishment, 
where draft was Issued to all four 
claimants, and company had no 
means of determining portion due de¬ 
fendants.—Universal Automobile Ins. 
Co. of Dallas v. Christensen, 26 S.W. 
2d 601, 119 Tex. 100—^Universal Au¬ 
tomobile Ins. Co. of Dallas v. Chris- 
t<msen, Tex.Civ.App., 27 S.W.2d 349. 

'46." Mo.—Graff v. Continental Auto 
_ Ins. Underwriters, Springrfield, IlL, 
35 S.W.2d 926, 226 Mo.App. 85. 

28 C.J. p 166 note 95. 

47. Okl.—^Maryland Casualty Co. v. 
Peppard, 167 P. 106, 53 Okl. 615, 
D.R.A. 1916B 697. 

48. Ill.—Pogllne v. Central Mut Ins. 
Co. of Chicago, 280 Ill.App. 5— 
Bartkowski, for Use of Block, v. 
Commercial Casualty Ins. Co., 276 
I11.APP. 497. 

Bond to injured person 

Recovery of Judgment against Jit¬ 
ney operator, who had executed bond 
as required by Li.l915 p 227, did not 
create a debt between Jitney operator 
and surety on his bond subject to 
grarnishment, since the bond, with §§ 
2 and 3 of the statute read into it, 
means that surety will pay all dam¬ 
ages which may be sustained by any 
person injured, and that injured per¬ 
son has a cause of action against it, 
and may recover in the same action 
in which the principal is sued for the 
negligent act, to the amount of the 
bond.—Moe v. Conn, 225 P. 69, 129 
Wash. 380. 

49. Mo.—^Lajoie v. Central West 
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Casualty Co. of Detroit, Mich., 71 
S.W.2d 803, 228 Mo.App. 701. 

BO. Ill.—Zimek v. Illinois Nat. Cas¬ 
ualty Co., 19 N.B.2d 620. 370 IlL 
672. 

La.—Lowery v. Zorn, 168 So. 297, 184 
La. 1054. 

Bl. Mich.—Wilson v. Marshall, 269 
N.W. 607, 277 Mich. 683. 

Notioe of suit 

Provision of automobile liability 
policy that suit could be brought only 
against insurer’s attorney in fact and 
requiring ten days' written notice to 
attorney in fact of intention to bring 
suit was held not to bind insured’s 
Judgment creditor nor to preclude 
such creditor from maintaining gar¬ 
nishment proceeding against insurer 
after execution on Judgment against 
Insured had been returned unsatis¬ 
fied.—Glick V. State Automobile Ins. 
Ass’n, 266 N.W. 67, 127 Neb. 360, cer¬ 
tiorari granted State Automobile Ins. 
Ass’n V. Glick, 55 S.Ct 404, 294 U.S. 
699, 79 L.Bd. 1236. certiorart dis¬ 
missed 65 S.Ct. 650, 294 U.S. 697, 
79 L.Ed. 1235. 

Amount of reoovexy 

In garnishment proceeding by own¬ 
er of judgment for damages to reach 
judgment debtor’s automobile casu¬ 
alty insurer, plaintiff could recover 
only such amount judgment debt¬ 
or might have recovered in action on 
his insurance contract.—^Pogline v. 
Central Mut Ins. Co., of Chicago, 280 
IlLApp. 6. 

52. Ill.—^Jones, for Use of Mobley 
V. Manufacturer's Casuisdty Ins. Co.r 
40 N.B.2d 645, 313 Ill.App. 886. 

Mich.—City of Three Rivers, for Use 
and Benefit of London Guarantee & 
Accident Co. v. Grunert, 290 N.W. 
390, 292 Mich. 228—^Zabonick v. 
Ralston, 261 N.W. 316, 272 Mich. 
247. 

Minn.—Giacomo v. State Farm Mut. 
Automobile Ins. Co., 280 N.W. 653,. 
203 Minn. 185. 

53. Conn.—Shea v. U. S. Fidelity Co., 
120 A. 286, 98 Conn. 447. 

Ga.—^Hodges v. Ocean Accident & 
Guarantee Corporation, 18 S.B.2d 
28, 66 Ga.App. 431, .certiorari denied 
62 S.Ct 1299, 316 U.S. 693, 86 L. 
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defense of the creditor’s action against insured, in¬ 
surer in effect estopped itself from denying liability 
on the policy in the event of a judgment, and is 
subject to garnishment.®^ Moreover, it has been 
held that, where insurer failed to defend the ac¬ 
tion, the creditor may garnish insurer on insured’s 
claim against it for violating its agreement to de¬ 
fend the action.®® 

§ 111. -Juror’s Fees 

In the absence of statute. Juror’s fees are not gar- 
nishable. 

The fees or compensation due a juror from the 
county cannot be reached by garnishment or trus¬ 
tee process,®® except under the statutes of a few 
jurisdictions.®^ Certainly fees which have not been 
allowed are not subject to trustee process.®® 

§ 112. -Legacies, Devises, and Distribu¬ 

tive Shares 

As a general rule, legacies and distributive shares 
are garnishable after an order for distribution has been 
made, but not before. 

A testator may validly and effectively provide that 
the interest of a legatee or devisee in the estate 
shall not be subject to garnishment.®® A legacy or 
devise is not the subject of garnishment where, by 
the terms of the bequest, the right of the legatee 
or devisee depends on a contingncey and that con¬ 
tingency has not yet happened.®® An executor or 
administrator with the will annexed may not be 
garnished with respect to a legacy where he is en¬ 


titled to retain it in part satisfaction of a debt ow¬ 
ing by the legatee to the testator,®i or where the 
legatee has died intestate and the legacy is a part 
of the assets of his .estate,®® or where the bequest 
is of the testator’s fractional, undivided interest in 
a chattel which has not been sold and converted in¬ 
to money and of which the personal representative 
is not the keeper or holder.®® The interest of a 
legatee or distributee is not subject to garnishment 
where the interest is contingent and not vested.®^ 

An administrator is not subject to garnishment 
with respect to funds which he has in good faith 
paid over to the person entitled thereto in satis¬ 
faction of his distributive share, even though the 
payment is made in advance of a formal order of 
distribution®® or the passing of an account.®® Also 
an administrator who, prior to an order of distri¬ 
bution, accepts an order of the distributee to pay 
his share to a third person thereby ceases to be 
the debtor of the distributee and is not thereafter 
subject to garnishment on his account.®*^ 

Property of the estate in the possession of third 
persons prior to administration is not subject to 
garnishment by the creditors of an heir,®® unless it 
is shown that administration is unnecessary.®® 
Trustee process does not lie to reach a share in the 
surplus which may result from a sale of real prop¬ 
erty by an administrator for the purpose of paying 
debts of the estate."^® Where the debts of an in¬ 
testate have been paid, the share of an heir in 
the crops grown on the land which descended from 


Sd. 1763, rehearing denied 63 S. 
Ct. 26. 

Miss.—Commercial Casualty Ins. Co. 
V. Skinner, 1 So.2d 225, 190 Miss. 
533. 

Tex.—Graves v. Southern Underwrit¬ 
ers, Civ.App., 130 S.W.2d 360, er¬ 
ror dismisse(i Judgment correct. 

Va. —Combs v. Hunt, 126 S.B. 661, 
140 Va. 627, 37 A.Ii.R. 621. 

Wash.—^Liandaker v. Anderson, 261 P. 
388, 146 Wash. 660—^Luger v. Win- 
dell, 199 P. 760, 116 Wash. 376, 37 
A.L.R. 641. 

Wis.—Stenbohm v. Brown-Corliss En¬ 
gine Co., 119 N.W. 308, 137 Wis. 
664, 20 L..R.A.,N.S., 956. 

28 C.J. p 166 note 97. 

After payment of judgment by as¬ 
sured his claim against insurer is 
subject to srarnishment by his credi¬ 
tors generally.—Stephens v. Pennsyl¬ 
vania Casualty- Co., 97 N.W. 686, 136 
Mich. 189, 3 Ann,Cas. 478. 

54. Fla—Standard Accident Ins. Co. 
V. Hancock, 169 So. 617, 124 Fla 
726. 

Minn.—Reilly v. Linden, 186 N.W. 

121, 151 Minn. 1. 

28 C.J. p 166 notes 98, 99. 


55. Ill,—^Bartkowski, for Use of 
Block, V. Commercial Casualty Ins. 
Co., 275 IlLApp. 497. 

N.H,—^Lombard v. Maguire-Penniman 
Co., 97. A. 892, 78 N.H 110. 

65. Mass.—Williams v. Boardman, 9 
Allen 670. 

28 C.J. p 188 note 24. 

67. N.H—Ward well v. Jones, 68 N. 
H 306. 

58. .Mass.—Geer v. Chapel, 11 Gray 
18. 

69. Pa.—^Beck’s Estate, 19 A. 302, 
133 Pa 61, 19 Am.S.H 623— 

Holmesburg Bldg. Ass’n v. Badger, 
18 A.2d 629, 144 PaSuper. 65. 
ea Pa—Overbrook Heights Build¬ 
ing & Loan Ass’n v. Wilson, 6 A. 
2d 629, 333 Pa 449. 

28 C.J. p 184 note 64. 

6L Mass.—^Nickerson v. Chase, 122 
Ma,ss. 296. 

28 C.J. p 184 note 67. 

62. Mass.—StiUs v. Harmon, 7 Cush. 
406. 

63. Mans.—^Nickerson v. Chase, 122 
Mass. 296. 

28 C.J. p 184 note 69. 
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64. Pa—^Overbrook Heights Building 
& Loan Ass’n v. Wilson, 5 A.2d 629, 
333 Pa. 449—Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities v. Toungman, 171 A. 694, 
314 Pa 277. 

65- Or.—In re Freitag’s Estate, 107 
P.2d 978, 166 Or. 427. 

28 C.J. p 184 note 70. 

6A Cal.—^In re Bennett’s Estate, 90 
P.2d 84, 18 Cal.2d 354, 126 A.L.R. 
771. 

Md.—American Agricultural Chem¬ 
ical Co. V. Scrimger, 100 A. 774, 
130 Md. 889, L.R.A.1917F 394. 

67. HI.—Crownover v. Bamburg, 2 
IlLApp. 162. 

68. Kan.—Citizens' State Bank v. 
Moore, 249 P. 687, 121 Kan. 628. 

La—Billeaudeaux v. Manuel, 106 So. 
256, 159 La 146, affirming Billau- 
deaux v. Manuel, 1 La.App. 219. 

69. Tex.—Trueheart v. Savings & 
Loan Co., Civ.App., 64 S.W. 1003. 

28 C.J. p 184 note 62. 

TO- Mass.—^Beverstock v. Brown, 82 
N.E. 901, 167 Mass. 665. 

* 28 C.J. p 184 note 68. 
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the intestate is subject to garnishment.'^^ A credi¬ 
tor of an estate is not a '^distributee” within a stat¬ 
ute authorizing creditors of a distributee to bring 
garnishment against the estate, and a creditor of a 
creditor of the estate cannot bring garnishment.^^ 
Statutes awarding bounties, or the payment of 
claims for depredations, to be distributed by ad¬ 
ministrators to the next of kin of original claim¬ 
ants are construed to exclude the reception or inter¬ 
ception of the funds by any persons other than the 
actual beneficiaries and hence to render the funds 

not subject to garnishment.'^^ 

Prior to order of distribution. In the absence of 
express statutory authorization, a legacy or distrib¬ 
utive share is not subject to garnishment prior to 
an order of distribution^^ or to the settlement of 
the estate there are a few decisions to the 

contrary.*^® The reasons for the rule are that until 
an order of distribution is made the distributee or 
legatee has no present right to, or interest in, the 
property in the hands of the executor or adminis¬ 
trator;'^'^ it is uncertain and contingent whether he 
shall receive anything and, if so, what amount;^® 
the executor or administrator is not a debtor of the 
legatee or distributee and the allowance of the 
garnishment might work a wrong to the creditors 
of the estate.®® Another .reason why a legacy or 
devise should not be subject to garnishment prior 
to distribution is that the interest of the devisee or 
legatee may be defeated, as by the setting aside of 
the probate of the will, the establishment of a pri¬ 
or will, or the birth of a posthumous child.®! Where 
the reasons of the rule are absent, the rule itself 


fails.®® Under a statute so providing, there is an 
exception to the rule where plaintiff takes an oath 
that defendant resides without the state or is insol¬ 
vent.®® 

In a number of jurisdictions the rule has been al¬ 
tered by statute, that is, the statutes in these juris¬ 
dictions authorize the institution of garnishment 
proceedings to reach a legacy or distributive share 
prior to the making of an order of distribution;®^ 
and some statutes are very broad and apply to both 
real and personal property and to interests arising 
both under will and by operation of law,®® while 
others apply to any legacy or distributive share due 
or to become due from an executor or administra¬ 
tor.®® Statutes authorizing an executor or admin¬ 
istrator to be garnished for debts due the legatees 
or distributees,®'^ or with respect to money due from 
decedent to defendant,®® are construed to authorize 
the garnishment, prior to the making of an order 
of distribution, of a legacy or distributive share as 
well as a debt due from the estate to defendant. In 
some states a statute providing that any debt or leg¬ 
acy due from an executor or administrator and any 
goods, effects, or credits in his hands as such may 
be attached by trustee process®® is treated by the 
courts as applicable to distributive shares.®® How¬ 
ever, in other jurisdictions, where a similar statute 
exists but where all estates are settled as insolvent 
and the personal representative is not deemed to 
have any assets in his hands for distribution until 
the making of a decree of distribution by the pro¬ 
bate court, a distributive share cannot be reached by 
garnishment or trustee process prior to a decree of 


71- Del.—^Jolls V. Keesran, 55 A. 340. 
20 Del. 21. 

72. U.S.—Carson Petroleum Co. v. 
Moorcroft, C.C.A.I11.; 12 F.2d 572. 

73- Md.—Thurston v. Wilmer, 61 A. 
96, 94 Md. 456, 89 Am,S.R. 438. 

28 C.J. p 184 note 66. 

74- U.S.—^Mayne v. St. Louis Union 
Trust Co., C.aA.Mo., 64 F.2d 843, 
certiorari denied 54 S.Ct. 61, 290 
U.S. 643, 78 L.Bd. 558. 

Kan.—Citizens* State Bank v. Moore, 
249 P. 587, 121 Kan. 628. 

La.—^Flrst Nat. Bank & Trust Co. of 
Vicksburg v. Drexler, App., 171 So. 
161. 

S.D.—^Woodbine Sav. Bank v. Yager, 
237 N.W. 761, 58 S.D. 542, affirmed 
245 N.W. 917, 61 S.D. 1. 

Tex.—Alexander v. Berkman, Civ. 

App., 3 S.W.2d 864, error refused. 
Vt.—^Island Pond Nat. Bank v. Chcuse, 
141 A. 474, 101 Vt. 60, 59 A.L.R. 
766. 

28 C.J. p 185 notes 78, 88, 89. 

75. Ohio.—Orlopp v. Schueller, 78 
N.E. 1012, 72 Ohio St 41, 106 Am. 

3$ C.J.S.-21 


S,K. 683, 2 Ann.Cas. 919, reversing 
26 Ohio Cir.Ct. 127. 

28 C.J. p 186 notes 79, 81. 

76- Ind,—Simonds v. Harris, 92 Ind. 
505—Stratton v. Ham, 8 Ind. 84, 65 
Am.D. 754. 

77. Tex.—^Alexander v. Berkman, 
Civ.App., 3 S.W.2d 864, 871, citing 
Corpiis JTiixls. 

28 C.J. p 185 note 82. 

78. La.—^First Nat Bank & Trust 
Co. of Vicksburg v. Drexler, App., 
171 So. 161. 

Tex.—Alexander v. Berkman, Civ. 
App., 3 S.W,2d 864, 871, citing 

Corpus Jozls. 

28 C.J. p 185 note 83. 

79. Tex.—Alexander v. Berkman, 
supra, citing Corpus Juris. 

28 C.J. p 185 note 84. 

80- S.C.—^Toung v. Young, 20 S.C.L. 
425. 

81- Ala.—^Mock V. King, 15 Ala. 66. 

82. Kan.—Sherman v. Havens, 146 

P. 1030, 94 Kan. 654, Ann.Cas.l917B 
394. 

28 aj. p 185 note 87. 
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83. Ga.—Brown v. Wiley, 32 S.B. 
906, 107 Ga. 86. 

28 C.J. p 186 note 90. 

84. Mass.—^Mosher v. Mosher, 199 
N.B. 301, 293 Mass. 105. 

Pa.—Fritsch v. Buckman, 20 Pa.Dlst. 
& Co. 195. 

85. Pa.—^Fritsch v. Buckman, 20 Pa. 
Dlst & Co. 195. 

28 C.J. p 186 note 93. 

86. Conn.—Smith v. Gilbert, 41 A. 
284, 71 Conn. 149, 71 Am.S.R. 163— 
Johnes v. Jackson, 34 A. 709, 67 
Conn. 81. 

87. Ala.—^Moore v. Stainton, 22 Ala. 
831. 

28 C.J. p 186 note 96. 

88L Iowa.—Boyer v. Hawkins, 52 N. 
W. 659, 86 Iowa 40, followed in 
Geiger v. Gaige, Iowa, 105 N.W. 
1007. 

8^ Me.—^Hussey v. Titeomb, 144 A. 

218, 127 Me. 423. 

28 C.J. p 186 note 97. 

90. Me.—^Hussey v. Titeomb, supra. 

I 28 C.J. p 186 note 98. 
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distribution.^! Regardless of whether or not gar¬ 
nishment proceedings to reach the interest of an 
heir are valid, the property is properly left in the 
hands of the executor until the debts and legacies 
are paid and the interest of the heir in the property 
is ascertained, fixed, and determined.92 

After order of distribution. After an order of 
distribution, or an order for payment of legacies, 
has been made, a legacy or distributive share may 
be reached on garnishment process.^3 reasons 

for the rule are that by the decree each share is 
finally and definitely ascertained,^^ the executor or 
administrator becomes the personal debtor of the 
distributee or legatee,®^ a cause of action thereafter 
exists in favor of the 'distributee or legatee against 
the administrator or executor,^® and there are no 
grounds for holding that the money thus judicially 
determined to be due from the executor or adminis¬ 
trator to the legatee or distributee should not be 
within the reach of creditors of the latter.^*^ Like¬ 
wise there is no reason why a legacy or distributive 
share should not be garnished in the hands of the 
executor or administrator, after the administration 
account has been adjusted and settled by the court, 
and the extent of the personal representative’s legal 
liability has been thus ascertained.^® However, 
even though an order of distribution has been made, 
yet where the case falls within a statute providing 
that, where the sum decreed to be paid remains un¬ 
claimed for a specified period, it shall be paid out 
only on a determination by the probate judge of 
claimant’s right to receive it, the fund is not the 
subject of garnishment as another court cannot 
usurp the powers vested by statute in the probate 
judge.®® 


§ 113. - Life Incomes and Annuities 

Generally a claim to an annuity Is garnishable. 

An annuity payable for life may be reached by ' 
garnishment.! It has been held that the fact that 
the annuitant may die prior to the due date of fu¬ 
ture installments does not render the annuitant’s 
claim to such installments contingent within the 
rule that contingent claims cannot be reached by 
garnishment.^ On the other hand it is held that the 
possibility of the annuitant’s death renders the ac¬ 
crual of future installments contingent, and hence 
that they are not subject to garnishment.® Some¬ 
times this question is worked out with reference to 
whether or not the annuity is apportionable, it being 
held that, where the annuity is subject to apportion¬ 
ment, that proportion may be reached by garnish¬ 
ment which would have become due if the annuitant 
had died as of the date when the so-called lien of 
garnishment attached,^ but that, if the annuity is 
nonapportionable, any future installment is contin¬ 
gent and hence cannot be reached.® Some of the 
cases have been decided merely on the fact that 
nothing was presently payable under the annuity, 
the garnishee being held not liable.® 

Equitable garnishment, so-called, is available in 
some jurisdictions to reach an annuity where gar¬ 
nishment proper is unavailable.^ 

I 114. -Pensions and Bounties 

Pension moneys or bounties are not subject to 
garnishment while the funds are in the hands of the 
government. 

Pension moneys® or bounties® granted by the 
government for enlistment, or for service in the 
army, navy, or civil department of the government 
are not subject to garnishment while in the hands 


SI- Vt—^Baldwin v. Perclval, 92 A. 
101, 88 Vt 211. 

92. Lta.—^Deblieux v. Hotsjd, 31 La. 
Ann. 194. 

98- DeL—^Pirst Nat Bank v. Lof- 
land, 143 A. 407, 4 W.W.Harr. 97. 
Kan.—Citizens' State Bank v. Moore, 
249 P. 687, 121 Kan. 628. 

S.D.—^Thomas v. Morristown State 
Bank, 221 N.W. 267, 63 S.D. 499. 
Teac.—^Alexander v. Berkman, Civ. 

App., 3 S.W.2d 864, error refused. 
28 C.J. p 186 note 2. 

Pending* appeal from determination 
of legacy, it is not subject to gar¬ 
nishment—^Alexander v. Berkman, 
supra. 

94 Cat—^In re Nerac, 36 Cal. 392, 
95 Am.I). 111. 

9S.\ Mo.—^Kieman v. Bobertson, 92 
V^.W. 138, 116 Mo.App. 66. 

28 CJ. p 186 note 4. 


94 Cal.—In re Nerac, 36 Cat 392, 
96 Am.D. 111. 

Ill.—Bartell v. Bauman, 12 IlLApp. 
460. 

28 C.J. p 187 note 6. 

97- Cal.—In re Nerac, 36 Cal. 392, 
96 Am.D. 111. 

98- Del.—Fitchett v. Dolbee, 3 Del. 
267. 

28 C.J. p 187 note 7. 

99- Mass.—Chase v. Thompson, 26 
N.D. 137, 163 Mass. 14. 

1- N.N.—^Brahmey v. Rollins, 179 A, 
186, 87 N.H. 290, 119 A.L.R. 8. 

Pa.—Personal Finance Co. v. Clem¬ 
ent, 20 Pa.Dist <& Co. 283. 

28 C.J. p 167 note 9. 

2- Ky.—Keiser v. Shaw, 46 S.W. 624, 
104 Ky. 119, 20 Ky.L. 668, 84 Am.S. 
R. 460. 

1 28 C.J. p 167 note 10. 
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3. Me.—Sayward v. Drew, 6 Me. 263. 

4 Mass.—Sabin v. Cooper, 16 Gray 
632. 

5. Mass.—Sabin v. Cooper, supra. 

6. Pa.—Cany v. Da;^, 2 Miles 412. 

28 C.J. p 167 note 15. 

7. Mo.—^Pickins v. Dorris, 20 Mo. 
App. 1. 

28 C.J. p 167 note 18. 

8. N.J.—Seventy-First Street & 
Broadway Corporation v. Thorne, 
167 A. 861, 864, 10 N.J.Misc. 99, 
citing CoxpiLS Juris. 

Pa.—^Personal Finance Co. v. Clem¬ 
ent 20 Pa.Dlst & Co. 283. 

28 aj. p 187 note 16. 

9. N.J.—Seventy-First Street & 
Broadway Corporation v. Thorne, 
167 A. 861, 864. 10 N.J.Misc. 99, 
citfing Coxpiui Juris. 

28 C.J. p 187 note 17. 
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of the government; but after a pensionio or boun- 
tyii has been paid to, and received by, the bene¬ 
ficiary, it is subject to garnishment in the hands of 
a third person to the same extent as any other prop¬ 
erty, unless exempted by statute. 

A check of the federal government in the hands 
of a local agent for delivery to a farmer pursuant to 
a crop control agreement is subject to garnish- 

ment.i2 

Employee's pension. Where a pension is not as¬ 
signable, it has been held not to be subject to gar- 

nishment.i3 

§ 115. - Salaries and Wages in General; 

Workmen’s Compensation Acts 

Unless they are exempt, wages and salaries are sub¬ 
ject to garnishment; but unearned compensation or 
wages paid In advance are not. 

Except in so far as affected by specific statutory 
exemptions,^^ an employer’s liability for salary or 
wages may be reached by garnishment the same as 


any other debt,!® regardless of rules of the employ¬ 
er to the contrary.!® 

Depending on the construction or express lan¬ 
guage of the applicable statute, wages and salaries 
earned between the time of service of the process 
and some subsequent stage of the proceedings may!*^ 
or may not!® be included within the scope of the 
process. 

Unearned or not due. The rule that an existing 
indebtedness is subject to garnishment, although it 
is not presently payable, see supra § 86, applies to 
earned salaries or wages payable at a future date,!® 
although it consists of a proportionate part of a 
lump sum payable at the expiration of a fixed period 
and representing the compensation for such peri¬ 
od,®® unless the contract is entire and nonapportion- 
able.2! 

Under the rule that garnishment is not available 
to subject contingent claims, see supra § 87, un¬ 
earned salaries or wages cannot be reached ,22 even 


la Mass.—Kelloff v. Waite. 12 Al¬ 
len 529. 

11- N.H.—^Morse v. Towns, 46 N.H. 
185. 

28 C.J. p 187 note 19. 

12. Ark.—Graves Bros. v. Lasley, 78 
S,W.2d 810, 190 Ark. 251. 

13- N.J.—Seventy-First Street & 
Broadway Corporation v. Thome, 
157 A. 851, 10 N.J.Misc. 99. 

14- Fl€L—Wolf V, Commander, 188 
So. 83, 137 Fla. 313. 

Pa.—^Hollander v. Kressman, 17 A, 
2d 669, 143 Pa.Super. 32—^Union 
Trust Co. V. Altman, 41 Palhst. & 
Co. 464. 4 Fay.L..J. 147—Gordy v. 
Buscillo, 18 Pa.I>ist & Co. 224— 
Integrrity Trust Co. v. Taylor, No. 
2, 17 Pa,Dist. & Co. 721, affirmed 
167 A. 363, 312 Pa. 3—^Kosco v. 
Wenner, 36 Liuz.Lie^.Heir. 99—Com¬ 
monwealth V. Fugina, 88 Pittsb. 
Legr.J. 301. 

BoardiiLg' house keeper* 

To obtain advantaigres of statute, 
authorizing hotel and boarding house 
keepers to attach wages of em¬ 
ployees indebted to them, plaintitf 
must bring himself within the class 
thus protected, and the record of 
the justice must show that the judg¬ 
ment was obtained by a proprietor 
of a hotel, inn, or boarding house,' 
and the claim must only be for la¬ 
borer's own board.—Schmidt v. 
Schmidt, 83 Pa Super. 125. 

Salaries and wages as exempt from 
claims of creditors see Exemptions 
§S 47-50. 

15. Fla.—^Reynolds v. Resmolds, 162 
.So. 200, 113 Fla 361. 

Ohio.—Rosin v. Snow, 27 Ohio N.P., 
N.S., 378. 


Tenn.—Crook v. la. H. Brooks Co., 
124 S.W.2d 269, 174 Tenn. 194. 

28 C.J. p 170 note 70, p 171 note 72. 
CtontliLgeiLt credits 
Where garnishee credits employee 
with commission, subject to deduc¬ 
tions which are undeterminable be¬ 
fore date of answering interroga¬ 
tories, credits are not subject to 
garnishment.—Harris v. Montag, 247 
llLApp. 89. 

Withdrawals la. excess of stipulated 
salary 

The salary which judgment debtor 
received from a corporation of which 
Judgment debtor was the principal 
stockholder and from which he drew 
varying amounts in excess of his 
stipulated salary of sixty dollars per 
month was subject to garnishment 
on the basis of average amount ac¬ 
tually withdrawn per month, in ab¬ 
sence of evidence of intention that 
withdrawals in excess of stated sal¬ 
ary were to be deemed an indebted¬ 
ness due the corporation.—Jones v. 
Commagere, La-App., 181 So. 198. 

16- Miss,—Sturges v. Jackson, 40 
So. 547, 88 Miss. 608, 117 Am.S.R. 
764, 6 L..R.A.,N.S., 491. 

28_C.J. p 171 note 71. 

17- Mo.—^Ralston Purina Co. v. 
JEting, App., 101 S.W.2d 734. 

Tex.—Canfield v. Wright, Civ.App., 
267 S.W. 301. 

28 C.J. p 171 notes 74, 76. 

'Wages” as “eamiiigB” 

A statute extending the lien of 
garnishment to "earnings" after 
service includes wages.—^Kruckemey- 
er v. Burckhauser, 23 Ohio Cir.Ct., 
N.S., 21, 36 Ohio Cir.Ct. 604, 4 Ohio 
App- 369. 


Status as head of family 
Whejre the employee is the head of 
a family, the process does not reach 
wages earned after service; other¬ 
wise it does.—Harris v. Montag, 247 
Ill.App. 89 —Ttrat Nat. Bank v. Ho¬ 
sier, 234 Ill.App. 60S—Mutual Serv¬ 
ice Corporation v. Hugren, 226 Ill. 
App. 216. 

18- Iowa.—Stowe v. Breen, 300 N.W. 
618, 230 Iowa 1215. 

28 C.J. p 171 notes 76, 77. 

19- Kan.—^Burlington & M. R. Co. v. 
Thompson. 1 P. 622, 31 Kan. 180, 
47 Am.R. 497. 

28 C.J. p 171 note 81, p 173 note 6. 
20. Cal.—^Trow v. Moody, 160 P. 77, 
27 Cal.App. 403. 

28 C.J. p 171 note 82. 

21- Wis.—^Foster v. Singer, 34 N.W. 

396, 69 Wis. 392, 2 Am.S.R. 745. 

28 C.J. p 172 note 83. 

22. U.S.—^U. S. v. Long Island Drug 
Co., C.C.A.N.T., 115 P.2d 983, re¬ 
versing, D.C., 29 F.Supp. 787. 

Ala.—Packard Motors Co. of Ala¬ 
bama V. Tally, 103 So. 456, 212 Ala. 
487. 

Ill.—Campagna v. Automatic Elec¬ 
tric Co., 12 N.B2d 696, 293 Ill. 
App, 437—First Nat. Bank v. Ho¬ 
sier, 234 IlLApp. 605. 

Ky.—Batesville Casket Co. v. Fields, 
166 S.W.2d 743, 288 Ky. 104. 

Tenn.—^Talley v. Tigrett, 69 S.W.3d 
243, 17 Tenn.App. 562. 

28 C.J. p 172 notes 86, 88. 

Direction to pay part of future sal¬ 
ary into ooTirt 

In garnishment proceeding, trial 
court's judgment, in so far as it re¬ 
quired judgment debtor to pay into 
court for benefit of judgment debtor 
certain per cent of salenry t^ be 
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where the employment is for a definite term, ^ 3 and, 
a fortiori, they cannot be reached where the em¬ 
ployment is at will. 2 4 

Where the contract provides for payment in ad¬ 
vance,’ the whole amount thus stipulated to be paid 
becomes due and payable on the day specified for 
payment, and, if not then paid, it becomes subject 

to garnishment.25 

Payment in advance. Aside from questions which 
may be presented by proof of fraud and collusion, 
no gamishable debt can arise from a contract for 
personal services where the employee is paid in 
advance.26 This rule is especially applicable where 
the contract of emplo 3 mient is merely at will,27 or 
where there is a contract for a definite term but the 
advance payments are made pursuant to its terms,28 
but it obtains also where there is no contractual pro¬ 


vision for advance payments and such payments are 
made merely as an accommodation to the em- 
ployee,23 although the contract of employment is 
for a definite term.30 However, it has been held 
that, where the advance pa)ments are made simply 
as a matter of accommodation, the wages are gar- 
nishable.3i In most of the cases there are intima¬ 
tions that advance payments collusively made in or¬ 
der to defraud the employee's creditors would not 
be sustained as against subsequent garnishment ;32 
but nevertheless payment in advance has been sus¬ 
tained where there is no evidence of fraud other 
than the desire of the employee, known and indulged 
by the employer, to avoid garnishment.33 

Payment after service of writ Where wages 
earned but not presently payable are garnished, pay¬ 
ment thereof in advance after service is ineffective 
to avoid liability on the process.®^ Where the lia- 


earned In the future was in excess of 
and beyond trial court's Jurisdiction. 
—Riley v. Riley, 88 P.2d 368, 184 
Okl. 473. 

ComnolssioiiB dependant on. ooUeo- 
tioxui are contingrent and cannot be 
reached by garnishment until the 
money is collected.—^A. Paul Goddall 
Real Estate & Insurance Co. v. Jack- 
son Securities & Investment Co., 177 
So. 660, 28 Ala.App. 21. 

23. Tenn.—^Van Vleet v. Stratton, 19 
S.W. 428, 91 Tenn. 473. 

28 C.J. p 172 note 86 . 

24. Ala.—^Henry v. McNamara, 26 
So. 907, 124 Ala. 412, 82 AulS.R. 
183. 

28 C.J. p 172 note 87. 

25. Miss.—^Peoples Bank v. Gore, 
172 So. 606, 607, 178 Miss. 216, cit¬ 
ing Ck>rpii8 Juris. 

28 C.J. p 172 note 89. 

26. U.S.—Socony-Vacuum Oil Co. v. 
a M. Johnston & Sons Sand & 
Gravel Co., C.C.A.M 0 ., 103 F.2d 276. 

Ala.—Simpson Coal & Transfer Co. 
v. Hood, 110 So, 149, 161, 216 Ala. 
176, citing Corpus Juris —^Packard 
Motors Co. of Alabama v. Tally, 
103 So. 466, 212 Ala. 487. • 

Colo.—^Kinzie v. Alexander, 120 P.2d 
194, 108 Colo. -634. 

Ill.—^Montgomery Ward & Co. v. 
Tarr, 22 N.B,2d 867, 301 IlLApp. 
603. 

Neb.—Salyers Auto Co. v. De Vore, 
217 N.W. 94, 98, 116 Neb. 317, 66 
A.Ii.R. 694, citing Corpus Juris. 
Tenn.—Rowland v. Quarles, 100 S. 
W.2d 991, 996, 20 Tenn.App. 470. 
quoting Corpus Jurls- 7 -Talley v. 
Tigrett, 69 S.W.2d 243, 17 Tenn. 
App. 662. 

28 C.J. p 172 note 91. 

Payment to conform to contract 
. ^^ere garnishee is under contract 


to make advance payment of wages, 
such payment must , conform strictly 
to the terms thereof; and garnishee 
becomes liable for all wages earned 
and not paid or drawn as per con¬ 
tract, which amount cannot be 
diminished by advances, by way of 
grace or accommodation, or pay¬ 
ments made after date when periodic 
settlements are due.—Packard Mo¬ 
tors Co, of Alabama v. Tally, 103 
So. 465, 212 Ala. 487. 

Statutory lien 

Statute creating lien on all indebt¬ 
edness of garnishee to defendant ac¬ 
cruing between service of garnish¬ 
ment summons and answer was held 
not intended to restrain right of de¬ 
fendant and garnishee to contract.— 
Hartsfield Co, v. Zakas Bakery, 177 
S.EL 826, 60 Ga.App. 284. 

Earnings deducted from collections 

( 1 ) Commissions earned by insur¬ 
ance agent under contract of employ¬ 
ment whereby agent collected premi¬ 
ums from policyholders and then de¬ 
ducted therefrom commissions ac¬ 
cruing to him and remitted balance 
to insurer were held subject to gar¬ 
nishment.—^Legal Rate Loan Co. v. 
Bouanchaud, La.App., 148 So. 101. 

(2) Arrangement between baking 
company and salesman whereby 
salesman each day retained ten per 
cent of cash purchase price of all 
products sold by him, delivering the 
other ninety per cent to baking com¬ 
pany, was held not fraudulent 
scheme for evasion of garnishment 
laws by employer and employee, and 
compensation is not subject to gar¬ 
nishment.—^ELartsfield Co. v. Zakas 
Bakery, 177 S-B. 825, 60 GaApp. 284. 
Eeduotiou of iudeTstedneBs due ftrom 

employee 

Employer is entitled tP deduct any 
indebtedness due from employee at 
time of garnishment, or which ac 7 
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crues from advances thereafter law¬ 
fully made under contract for pay¬ 
ments in advance, from amount pass¬ 
ing under lien of garnishment.— 
Packard Motors Co. of Alabama v. 
Tally, 103 So. 466, 212 Ala. 487. 

Befendaat’s presidency of gar- 
nisliee corporation did not, per se, in¬ 
fect with fraud his contract as its 
sales agent on commission with limit¬ 
ed drawing account.—Simpson Coal 
& Transfer Co. v. Hood, 110 So. 149, 
215 Ala 176. 

27. Ala—Simpson Coal & Transfer 
Co. V. Hood, 110 So. 149, 215 Ala 
176. 

28 C.J. p 173 note 92. 

2 a Neb.—Salyers Auto Co. v. De 
Vore, 217 N.W. 94, 116 Neb. 317, 
66 A.L.R. 594. 

Tenn.—^Rowland v. Quarles, 100 S.W. 
2 d 991, 996, 20 Tenn.App. 470, quot¬ 
ing Corpus Juris. 

28 C.J. p 173 note 93. 

29. Ga—^Wilson v. Georgia R. Co., 
29 S.B. 117, 103 Ga 678. 

28 C.J. p 173 note 94. 

30. Minn.—Melin v. Stuart, 138 N. 
W. 281, 119 Minn. 639. 

28 C.J. p 173 note 95. 

31. Ala—Packard Motors Co. of 
Alabama v. Tally, 103 So. 455, 212 
Ala 487. 

32. U.S.—Socony-Vacuum Oil Co. v. 
C. M. Johnston & Sons Sand & 
Gravel Co., C.C.A.M 0 ., 103 P.2d 276. 

28 C.J. p 173 note 96. 

3a Miss.—^Peoples Bank v. Gore, 
172 So. 506. 607, 178 Misa 216, 
quoting Corpus Juris. 

28 C.J. p 173 note 97. 

34. Ill.—^Hudson v. Hudson Motor 
Co. of Illinois, 238 Ill.App. 391. 
Mo.—Bambrick v. Bambrick Bros. 
Constr, Co., 132 S.W. 822, 162 Mo. 
App. 69. 
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bility of the garnishee reaches salaries and wages 
earned after service and pending the garnishment 
proceedings, it is generally held that, tmless the 
governing statute otherwise provides,^5 this does 
not include compensation for services rendered but 
paid for in advance during such interim and ac¬ 
cordingly such payments will be sustained where 
they are made pursuant to a contract entered into 
prior to service,37 or even where the contract for 
advance payment is made after servicers for the 
purpose of avoiding garnishment,39 or where the 
payments are made as a matter of accommodation, 
without contract therefor,for a like purpose.^^ 
However, it has been held that advance pa 3 mients 
are ineffective where the contract under which they 
are made is entered into after, service by way.of 
modification of an existing contract,^3 or where 
they are voluntarily made without a new contract,^3 
or where they are made pursuant to a contract made 
before, but in anticipation of, garnishment^^ In 
most instances the rulings against the payments are 
based on the fraudulent character of the pay¬ 
ments,^® or at least on suggestions of fraud.^3 
Likewise some of the cases sustaining the pa 3 mients 
contain intimations that fraudulent and collusive 


payments would be ineffective.^7 Jt has been held 
that equitable garnishment is not available to reach 
salary or wages earned but paid for in advance aft¬ 
er service,43 although such payments are made pur¬ 
suant to a new contract entered into after service 
by way of modification of a contract already exist¬ 
ing at such time.^3 

§ 116. - Salaries of Public Officers and 

Employees; Workmen’s Compen¬ 
sation Claims 

a. In absence of statute 

b. Statutory sanction of garnishment 

a. In Absence of Statute 

In the absence of statute otherwise providing, the 
salaries of public officers and employees are exempt from 
garnishment as a matter of public poilcy. 

While there is some authority to the contrary,®® 
it is generally held that, in the absence of special 
statutory sanction, the compensation of public offi¬ 
cers and employees is not subject to garnishment,®! 
whether such compensation is still uneamed,®^ or 
has been earned but is not presently payable,® 3 or 
is presently payable.®^ 


35. Ga.—Odum & Cochran v. Macon 
& B. R. Co., 45 S.B. 619, 118 Ga. 
792. 

28 C.J. p 174 note 17. 

3G. Tenn.—^Van Vleet v. Stratton, 19 
S.W. 428, 91 Tenn. 473—Rowland 

V. Quarles, 100 S.W.2d 991, 20 Tenn. 
App. 470. 

28 C.J. p 173 notes 2, 4. 

37. Ala.—Simpson Coal & Transfer 
Co. V. Hood. 110 So. 149, 215 Ala. 
175—^Packard Motors Co. of Ala¬ 
bama V. Tally, 103 So. 455, 212 Ala, 
487. 

28 C.J. p 173 note 3. 

38. Miss.—^Peoples Bank v. Gore, 172 

So. 606, 178 Miss. 216. 

Tenn.—^Van Vleet v. Stratton, 19 S. 

W. 428, 91 Tenn. 473. 

38. Miss.—Peoples Bank v. Gore, 
172 So. 606, 178 Miss. 216. 

28 C.J. p 173 note 6. 

40. Ill.—Campagna v. Automatic 
Electric Co., 12 N.B.2d 696, 293 Ill. 
App. 437. 

28 C.J. p 173 note 7. 

41. lU.—Chicago & E. I. R. Co. v. 
Blagden, 38 Ill.App. 254. 

42. Mo.—Bambrick v. Bambrlck 
Bros. Constr. Co., 132 S.W. 322, 152 
Mo.App. 69, adopted 140 S.W. 1193, 
160 Mo.App. 667. 

28 C.J. p 174 note 11. 

43 I Ala.—First Nat. Bank v. Stand¬ 
ard Chemical Co., 147 So. 682, 226 
Ala. 509. 

28 C.J. p 174 note 12. 

44. Ohio.—^Kruckemeyer v. Burck- 


hauser, 23 Ohio Clr.Ct.,N.S., 21, 35 
Ohio Cir.Ct. 604, 4 Ohio App. 869. 

45. Mo.—^Bamhricfc v. Bambrick 
Bros. Constr. Co., 132 S.W. 822, 162 
Mo.App. 69. adopted 140 S.W. 1193, 
160 Mo.App. 667. 

28 C.J. p 174 note 14. 

46. Ohio.—^Kruckemeyer v. Burck- 

•hauser, 23 Ohio Clr.Ct.N.S., 21, 36 

Ohio Cir.Ct 604, 4 Ohio App. 369. 

47. Tenn.—^Van Vleet v. Stratton, 19 
S.W. 428, 91 !renn. 473. 

28 C.J. p 174 note 16. 

48: Ky.—Teeter v. Williams, 8 R 
Mon. 562, 39 Am.l>. 485. 

49. Ky.—Teeter v. Williams, supra. 

50. Mont.—^Williams v. Sorenson, 75 
P.2d 784, 106 Mont 122. 

Ohio.—^Wiesenthal v. Wickersham, 28 
N,B.2d 612, 64 Ohio App. 124—Pitz- 
glbbon V. De Chant, 16 N.E.2d 794, 
58 Ohio App. 453. 

28 C.J. p 174 note 18, p 176 note 88. 

Unaamed salary cannot be gar¬ 
nished.—Cooper V. Schooley, 169 N.E. 

727. 26 Ohio App. 313. 

51. Ala.—Smith v. City of Mobile, 
162 So. 361, 230 Ala. 584—Shep¬ 
herd V. Jones, 153 So. 223, 228 Ala. 
307, citing Corpus Juris. 

Ark.—City of Ft. Smith v. Quinn, 
278 S.W. 626, 170 Ark. 54. 

Cal.—^Lay v. Hcunmond, 300 P. 10, 
212 Cal. 665. 

Conn.—Prudential Mortgage & In¬ 
vestment Co. V. City of New Bri- 

. tain, 196 A. 609, 611, 123 Conn. 390, 
citing Corpus Juris. 

D.C.—McCarthy v. XJ. S. Shipping 
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Board Merchant Fleet Corporation, 
63 F.2d 923, 60 App.D.C. 811, cer¬ 
tiorari denied 62 S.Ct 408, 285 TJ.S. 
647, 76 L.Ed. 938. 

Ga.—Herrington v. Wimberly, 170 S. 

B. 670, 177 Ga. 636. 

La.—^Bank of Winnfield v. Brumfield, 
124 So. 628, 11 La.App. 647—Odom 
V. Hodge-Hunt Lumber Co., 121 So. 
237, 9 La.App. 418—Citizens’ Dis¬ 
count & Investment Co. v. Cana- 
tella, 6 La.App. 147. 

Miss.—Pickle v. McLaughlin, 189 So. 
157, 162 Miss. 693, Quoting Corpus 
Juris. 

28 C.J. p 174 note 19. 

Expenses of oflloe 
Part of assessor’s salary fund, al¬ 
lowed for expenses of office, was held 
not subject to garnishment for pay¬ 
ment of assessor’s personal debt.— 
Fischer v. Dubroca, 111 So. 710, 163 
La. 292, annulling Fisher v. Dubroca, 
5 La.App. 568. 

Official services 

The exemption extends only to 
compensation for official, as distin¬ 
guished from personal, services^— 
Leighton v. Heagerty, 21 Minn. 42. 

52. Miss.—Pickle v. McLaughlin, 
139 So. 157, 162 Miss. 693, quoting 
Corpus Juris. 

28 C.J. p 177 notes 50, 51. 

53. Miss.—Pickle v. McLaughlin, su¬ 
pra, quoting Corpus Juris. 

28 C.J. p 177 note 52. 

54. Miss.—^Pickle v. McLaughlin, 
supra, quoting Corpus Juris. 

28 C.J. p 174 note 22. 
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Basis of the nde. Aside from specific statutory 
exemptions, see Exemptions § 47, the grounds on 
which salaries and wages of public officers and em¬ 
ployees are held exempt from garnishment are not 
always clearly indicated.55 Where garnishee process 
is unavailable by reason of the sovereign or public 
character of the garnishee, see supra § 43, it fol¬ 
lows of course that the employee's compensation is 
thus indirectly placed beyond the reach of gamish- 
ment.56 Also, in some jurisdictions, the general 
rule concerning the necessity of privity of obliga¬ 
tion between the garnishee and defendant, see su¬ 
pra § 30, is applied, with the result that, by reason 
of the capacity in which the funds are held or the 
debt is owed, the garnishee is held not charge- 
able.S'^ Aside from those considerations the ground 
on which the exemption is usually placed is a public 
policy founded on the nature of the obligation 
sought to be subjected.^S Thus the rule applies 
where the officer receives his compensation from 
private individuals.®^ In determining whether or 
not the compensation of public officers or employees 
is subject to garnishment an analogy is sometimes 
drawn between the public policy which forbids as¬ 
signment and that which precludes garnishment;®® 


but it does not follow that garnishment lies merely 
because an assignment would be valid.®i The rule 
is that, if assignment would be invalid, garnishment 
does not lie, unless specially authorized by statute.®^ 
Officers and employees within rule. The rule ex¬ 
empting the salaries of public employees and offi¬ 
cials from garnishment applies to compensation for 
services rendered to the federal government,®® the 
state government,®4 or governmental subdivisions 
of states, such as counties.®® Some courts exclude 
the employees of municipal corporations from the 
rule exempting the salaries of public officials from 
garnishment;®® but in most jurisdictions this rule 
of exemption is applied to the officers and employees 
of municipal corporations,®*^ including cities and 
villages.®® Whether or not defendant is a public 
officer within the public policy rule of exemption of 
compensation for public service is determined by 
reference not only to his relations to the public, as 
in other cases,®® but also to the rule of law to be 
applied, that is, in the present connection, the rule 
of salary exemption.'^® The usual test of the ap¬ 
plicability of this rule is, not whether defendant is 
technically a public officer,*^^ but the importance and 
public character of his services.*^® The compensa- 


55- Minn.—^Roeller v. Ames. 22 N.W. 

177, 33 Miim, 132. 

28 C,J. p 176 note 24. 

B6. Cal.—Wilson v. Walters, 119 P. 
2d 340, 19 Cal.2d 111, prior opinion, 
App., 112 P,2d 964. 

23 C.J. p 176 note 26, p 176 note 31. 
Teacliers’ salaries 

Wash.—^Flood V. Libby, 80 P. 633, 38 
Wash. 366, 107 Am.S.R. 861. 

28 C.J. p 183 note 34. 

57. Cal.—^Wilson v. Walters, 119 P. 
2d 340, 19 Cal.2d 111, prior opin¬ 
ion, App., 112 P.2d 964. 

28 CJ. p 176 note 28, p 176 note 32. 
Teaohecr’s salary 

Wash.—^Flood v. Libby, 80 P. 633, 88 
Wash. 366, 107 AklS.R. 861. 

28 C.J. p 183 note 36. 

68. Ala.—Shepherd v. Jones, 163 So. 
223, 228 Ala. 307, citins Oorpnji 
Taxis. 

Cal.—Wilson v. Walters, 119 P.2d 340, 
342. 19 CaLSd 111, citing: Corpus 
Tans, prior opinion, App., 112 P.2d 
964—^Weiser v. Payne, 294 P. 407, 
110 CalApp. 378. 

Conn.—Prudential Mortg^agre & In¬ 
vestment Co. V. City of New Bri¬ 
tain, 196 A. 609, 123 Conn. 390. 
Lia.—Bank of Winnfield v. Brumfield, 
124 So. 628, 11 La.App. 647. 

28 C.J. p 176 note 29, p 176 note 30. 
Anls not based on sovereign itwTw-n-n- 
Ity of gramisliee 

The decisions do not rest on any 
question as to the character of the 
garnishee or as to the source from 


which the officer receives his fees, 
but on the grround that it is against 
public policy to permit the compen¬ 
sation of a public officer to be inter¬ 
cepted by gramlshment or other legal 
process before the money reaches his 
hands, for the reason that it would 
tend to Impair the efficiency of the 
public service.—Sexton v. Brown, 75 
N.W. 600, 72 Minn. 371—^28 C.J, p 176 
note 36. 

S9. Minn.—Sexton v. Brown, 76 N. 

W. 600, 72 Minn. 871, 

28 C.J, p 176 note 36. 
eo. Ark.—^Roesch v. W. B. Worthen 
Co., 130 S.W. 661, 96 Ark. 462, 31 
L.R,A.,N.S., 874. 

28 C.J. p 176 note 34, p 177 note 39. 

61. Tex.—Sanger v. Waco, 40 S.W. 

649, 16 Tex.Clv.App. 424. 

28 C.J. p 177 note 40. 

68. Mich.—^Dunkley v. Marquette, 
122 N.W. 126, 167 Mich. 339, 17 
Ann.Cas. 623. 

28 C.J. p 177 notes 41, 42. 

63- Tenn.—^Dickens v. Bronsford Re¬ 
alty Co., 210 S.W. 644, 141 Tenn. 
887. 

28 C.J. p 178 note 64. 

Bmployee of trustee appointed by 
federal court 

The salary of an employee of trus¬ 
tees under appointment by a federal 
court operating a railroad in court’s 
hands is not subject to garnishment; 
nor can a creditor reach salary by 
enjoining its collection by employee 
and obtaining payment through a re¬ 
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ceiver.—City Bank & Trust Co. v. 
Crawford, 19 S.E.2d 521, 193 Ga. 648. 
64k Ga.—City Bank & Trust Co. v. 
Crawford, 19 S.B.2d 621, 193 Ga. 
543. 

28 C.J. p 178 note 66. 

65. U.S.—^Varden v. Ridings, D.C. 
Ky., 20 P.Supp. 495. 

Miss.—^Howell v. Kersh, 119 So. 186, 
162 Miss. 266. 

28 C.J. p 178 notes 62, 66. 

66. Ky.—Dodd v. Burnett, 188 S.W. 
884, 172 Ky. 89. 

28 C.J. p 178 notes 60-63. 

67. Ga.—Haverty Loan & Savings 
Co. V. McAfee, 177 S.B. 241, 179 Ga. 
673. 

28 C.J. p 179 note 67. 

68. Conn.—^Prudential Mortgage & 
Investment Co. v. City of New Bri¬ 
tain, 196 A. 609, 610, 123 Conn. 390, 
citing tJorpus Tuxis. 

La.—Citizens' Discount & Invest¬ 
ment Co. V. Canatella, 6 La.App. 
147. 

28 aj. p 179 note 68. 

69. Ala.—Gerald v. Walker, 78 So. 
856, 201 Ala. 602. 

28 C.J. p 179 note 70. 

TO. Ala.—Gerald v. Walker, 78 So. 
856, 201 Ala. 502. 

71. Minn.—Sandwich Mfg. Co. v. 
Krake, 68 N.W. 606. 66 Minn. 110, 
61 Am.S.R. 396. 

28 C.J. p 179 note 72. 

72. Minn.—Sexton v. Brown, 76 N. 
W. 600,. 72 Minn. 371. 

28 C.J. p 179 note 73. 
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tion may be either fixed^S or in the form of fees 
and allowances.*^* Other considerations in point are 
considerations as to who makes the appointment or 
does the hiring,*^5 ^ho has the power to discharge, 
the requirement of an official bond,*7 who has con¬ 
trol and supervision of the services from which the 
right to compensation accrues,*^® who furnishes the 
funds for payment'^9 and, it may be, the ultimate 
application required by law to be made thereof aft¬ 
er payment to defendant but the public charac¬ 
ter of the office or employment is not necessarily 
destroyed by the fact that the compensation is pay¬ 
able by private persons,or necessarily established 

by public supervision. ^2 Pa3mient for the privilege 

of public employment does not necessarily destroy 
its public character for the purposes of gamish- 

ment.8S 

The general rule of public policy whereby com¬ 
pensation for public service is judicially excepted 
from the operation of the general terms of the stat¬ 
utes defining garnishable property has been held to 
be applicable to the salaries of school officers;^* 
and, while there is some authority to the contrary,^5 
by the gfreat weight of authority it is likewise ap¬ 
plicable to the compensation of school teachers.^® 
The public policy exemption rule has been denied 
application to compensation allowed by a court to an 
attorney for defending an indigent prisoner,^^ and 
to allowances to commissioners in partition and con¬ 


demnation.^S 

Objections and waiver. The public policy which 
precludes garnishment of salaries and wages of pub¬ 
lic officers and employees may be invoked by either 
the employer^® or the employee.^® Conversely, the 
former is not bound by the latter’s waiver,nor the 
latter by the former’s waiver.^^ It has been held 
that this exemption deprives the court of jurisdic¬ 
tion in the premises, and hence that the objection 
cannot be waived at all,®^ and may be raised at any 
stage of the proceedings.®* It has been held that, 
after termination of the employment or public en¬ 
gagement and after defendant has obtained a judg¬ 
ment for his salary or wages, he cannot of his own 
motion invoke the rule of public policy to exempt 
the judgment debt from garnishment,®® and that in 
such case the garnishee may legally submit to the 
process.®® 

After payment to defendant the exemption based 
on public policy ceases,®*^ and the same is true where 
the payment is made to another person duly author¬ 
ized to receive payment for him.®® 

After termination of office or employment. The 
public policy which forbids the subjection of com¬ 
pensation for public services to the demands of the 
officer’s or employee’s creditors has been held to 
apply even after the termination of the oflSce or 
employment out of which the claim for such com- 


73. Minn.—Sexton v. Brown, supra. 

74. Ark.—^Pirst Nat. Bank v. Mays, 
299 S.W. 1002, 176 Ark. 642. 

28 C.J. p 179 note 76, 

Seposit in ‘bank 

Immunity of constable’s fees from 
srarnishment on grround of public pol¬ 
icy was held not to terminate on 
deposit of fees in constable’s bank 
account.—Smith v. Oak Cliff Bank & 
Trust Co., Tex.Civ.App., 99 S.‘VV.2d 
1103. 

75- Ga.—Tabb v. Mallette, 47 S.B. 
687, 120 G€L 97, 102 Am.S.R. 78. 

28 C,J. p 179 note 76. 

Ollioers elected by people are ’’pub¬ 
lic officers” within law exempting* 
salaries from garnishment.—^Fischer 
V. Dubroca, 111 So. 710, 163 La. 292, 
annulling Fisher v. Dubroca, 5 La. 
App. 668. 

76- Ga.—Tabb v. Mallette, 47 S.B. 
687, 120 Ga. 97, 102 Am.S.R.- 78. 

28 C.J. p 179 note 77. 

77. Ala.—Gerald v. Walker, 78 So, 
866, 201 Ala. 602. 

78. Ga.—Tabb v. Mallette, 47 S.B. 
687, 120 Ga. 97, 102 AhlS.R. 78. 

79- Ga.—Tabb v. Mallette, supra, 

28 C.J. p 179 note 80. 
sa Minn.—Sexton v. Brown, 76 N. 
W. 600, 72 Minn. 371. 

' 28 C.J. p 179 note 81. 


81- Tex.—^Thompson v. Cullers, Civ. 

App., 36 S.W. 412. 

28 C.J. p 179 note 82. 

82. Ga.—Tabb v. Mallette, 47 S.B. 
687, 120 Ga. 97, 102 Am.S.R. 78. 

28 C.J. p 180 note 83. 

83. Ala.—Skewes v. Tennessee Coal, 
Iron & Railroad Co., 27 So. 435, 124 
Ala. 629, 82 Am.S.R. 214. 

28 CJ. p 180 note 84. 

84. Ga-—^Bell v. Georgia Military 
College, 124 S.B. 60, 168 Ga. 639, 
answers to certified questions con¬ 
formed to 124 S.B. 62, 32 Ga.App. 
627. 

La.—Odom v. Hodge-Hunt Lumber 
Co., 121 So. 237, 9 La.App. 418. 

28 O.J. p 182 note 80. 

8& Conn.—Seymour v. Over-River 
School Dist, 3 A. 662, 63 Conn. 602. 
28 C.J. p 182 note 31. 

86. Cal.—^Lay v. Bte.mmond, 300 P. 
10, 212 Cal. 665—^Weiser v. Payne, 
294 P. 407, 110 Cal.App. 378. 

Ga.—^Bell v. Georgia Military Col¬ 
lege, 124 S.B. 60, 168 Ga. 639, an¬ 
swers to certified questions con¬ 
formed to 124 S.B. 62, 82 Ga.App. 
527. 

La.—Bank of Winnfleld v. Brumfield, 
124 So. 628, 11 La.App. 647. 

28 C.J. p 182 note 32. 
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87. Minn.—Curtis v. Hutchinson, 148 
N.W. 66, 126 Minn. 264. 

88. Tenn.—State v. Cobb, 4 Lea 481. 
28 C.J. p 180 note 87. 

89b Tenn.—Baird v. Rogers, 32 S.W. 
630, 95 Tenn. 492. 

9a Ga.—^Bom v. Williams, 7 S.E. 

868, 81 Ga. 796. 

28 C.J. p 182 note 19. 

9L Tenn.—^Baird v. Rogers, 32 S.W. 
630, 96 Tenn. 492. 

98b Mich.—^Marathon Tp. School 

Dist No. 4 V. Gage, 39 Mich. 484, 
33 Am.R 421. 

28 C.J. p 182 note 21. 

93. Utah.—^Van Cott v. Pratt, 39 P. 
827, 11 Utah 209. 

28 C.J. p 182 note 22. 

94. Wash.—Hanson v. Hodge, 169 P. 
388, 92 Wash. 426. 

28 C.J. p 182 note 23. 

95- Tenn.—Baird v. Rogers, 32 S.W. 
630, 96 Tenn. 492. 

96. Tenn.—Baird v, Rogers, supra. 

97- La.—Fischer v. Dubroca, 111 So. 
710, 163 La. 292, annulling Fisher 
V. Dubroca, 6 La.App. 668. 

28 C.J. p 177 note 43. 

98. La.—^Fischer v. Dubroca, supra. 
28 C.J. p 177 note 44. 
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for by the Constitution but whose compensation is 
fixed by the legislature.^^ On the other hand, the 
power has been denied as to officers whose qualifi¬ 
cations, tenure, and emoluments are fixed by the 
Constitution.^® 

Construction and operation. It has been held that 
statutes making garnishment available are to be 
strictly and narrowly construed.^^ Thus, a statute 
providing for garnishment of the compensation of 
"employees” has been held inapplicable to "offi¬ 
cers and a statute subjecting "salaries” to gar¬ 
nishment has been held not to include "fees.”i® On 
the other hand, it has been held that such statutes 
should be liberally construed in favor of garnish- 
mcnt.20 In a number of jurisdictions the courts 
have construed statutes authorizing garnishee proc¬ 
ess against public corporations, agencies, and offi¬ 
cers as sanctioning garnishment of the salaries or 
wages of public officers and employees,^^ but it is 
usually held that statutes which make the govern¬ 
ment or its subdivisions, and the agencies and offi¬ 
cers thereof, liable to be summoned as garnishees 
generally do not abrogate the rule of public policy 
exempting compensation for public services from 
garnishment.22 The same has been held of a statute 
authorizing garnishee process against persons hold¬ 
ing property or funds as agents of the law.23 On 
the other hand, it has been held that where a fed¬ 
eral agency is authorized to sue and be sued, the 
compensation of its employees is subfect to gamish- 
ment.24 

A statute authorizing the garnishment of the 

286 N.W. 264, 136 Neb. 422, 123 
A.L..R. 894. 

la N.M.—Stockard v. Hamilton, 180 
P. 294, 25 N.M. 240. 

28 C.J. p 181 note 16. 

16. Neb.—^Department of Banking: v. 

Foe. 286 N.W. 264, 270, 136 Neb. 

422, 123 A.L 1 .R. 894, Quoting Corpus 
Juris. 

N.M.—Stockard v. BCamllton, I 80 
294. 26 N.M. 240. 

17. Ala.—Shepherd v. Jones, 163 So. 

228, 228 Ala. 307. 

la .U.S.—Varden v. Ridings. D.C 
Ky:, 20 P.Supp. 495. 

19. Ala.—^Autauga Banking & Trust 
Co. V. Allen, 126 So. 805, 220 Ala. 

478. 

20. Cal.—^Wilson v. Walters, 119 P. 

2d 340, 19 Cal.2d 111, prior opinion, 

App., 112 P.2d 964. 

21. Cal.—Lawson v. Lawson, 111 P. 

356, 168 CaL 451. 

28 C.J. p 180 notes 93-97. 

22. Colo.—Troy Laundry & MachL 
Co. V. Denver, 63 P. 266, 11 Colo. 

App. 368. 

28 CJ.'p 180 notes 90, 92. 


compensation of public employees does not affect 
the governmental body’s general immunity from 
garnishment, see supra § 43, so that if the relation¬ 
ship is other than that of master and servant, the 
compensation cannot be reached by gamishment.25 
Where the operation of the statutory sanction is ex¬ 
pressly confined to municipalities classified accord¬ 
ing to population, it does not necessarily become in¬ 
operative on a change of population.^® 

Under the statutes, garnishment is generally lim¬ 
ited to earned compensatioii.27 Thus a salary is sub¬ 
ject to garnishment where it is payable periodically 
and defendant has earned his right thereto for a 
whole period, although the date for payment has 
not arrived,28 but where the contract is entire and 
unapportionable, garnishment will not lie until the 
entire contract is performed.^® Compensation which 
is earned, but not presently payable, can be 
reached.®® The necessity of audit before payment 
does not render the right to the salary or wages con¬ 
tingent so as to prevent garnishment.The gener¬ 
al rule that payment in advance will defeat garnish¬ 
ment of salaries or wages applies to garnishment of 
salaries or wages of public officers or employees.®® 

§ 117. - Verdicts, Judgments, and De¬ 

crees 

A verdict is not a garnishable claim. There Is con¬ 
flict as to whether or not alimony can be garnished. 

A verdict on which judgment has not been entered 
does not give rise to a right of action and hence is 
not the subject of garnishment.®® It is held that a 

26. Tenn.—^Knoxville v. Tardley, 205 
S.W. 970. 141 Tenn. 19. 

27. Tenn.—^Pox v. Miller, 121 S.W. 
2d 627, 173 Tenn. 453. 

2a Conn.—Seymour v. Over-River 
School-Dist., 3 A. 652, 63 Conn. 602. 

29. Me.—^Norton v. Soule, 75 Me. 386. 
28 C.J. p 183 note 36. 

SO. Cal.—Trow v. Moody, 160 P. 77, 
27 Cal.App. 403. 

28 C.J. p 178 note 63. 

31. Or.—Graf v. Wilson, 125 P. 1006^ 
62 Or. 476, Ann.Cas.l914C 462. 

32. Minn.—^Melin v. Stuart, 138 N. 
W. 281, 119 Minn. 639. 

28 C.J. p 178 note 66. 

Teaober^s salary 

Vt.—^Bdson V. Sprout, 33 Vt, 77. 

33. Minn.—Lind v. Hurd, 181 NW- 
326, 148 Minn. 190. 

Pa.—^Brothers v. Packard Sales & 
Service, 61 York Leg.Rec. 177. 
Wash.—Bassett v. McCarty, 101 P. 
2d 675, 578, 3 Wash.2d 488, citing 
Corpus Juris. 

28 C.J. p 189 note 41. 


123. Ala.—^Pruitt v. Armstrong, 66 
Ala. 306. 

24. U.S.—^Federal Housing Admin¬ 
istration, Region No. 4 v. Burr, 60 
act 488, 309 U.S. 242, 84 L.Bd. 
724, affirming 286 N.W. 169, 289 
Mich. 91, certiorari granted Fed¬ 
eral Housing Administration Re¬ 
gion No. 4 V. Burr, 60 S.Ct. 129, 308 
U.S. 541, 84 L.Fd. 456. 

25. Ala.—^Ex parte Board of School 
Com’rs • of Mobile County, 178 So. 
63, 236 Ala, 82, granting certiorari 
Daves v. Rain, 178 So. 69, 28 Ala. 
App. 64—Central of Georgia Ry. 
Co. V. City of Andalusia, 119 So. 
236, 218 Ala. 611. 

Ariz.—Grande v. Casson, 72 P.2d 676, 

60 Ariz. 897. 

« 

Attorney assigned to defend indig¬ 
ent defendant was held not "officer 
and employee” of county, and there¬ 
fore amount due from county for 
services rendered was not subject to 
garnishment—^Home Savings Sc Loan 
Ass'n V. Carrico, 241 N.W. 763, 123 
Neb.‘ 26. 
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certificate of award by a fire claims commission is 
not subject to garnishment.^^ 

The right to garnish a claim based on a judgment 
is discussed supra § 94. 

Some courts hold that alimony is a debt of record 
and may be reached by garnisfiment.35 Other courts 
hold that garnishment does not lie to reach alimony, 
as it would obstruct the performance of a decree for 
the enforcement of a duty in which the public has 
an interest.^® A sum,of money adjudged to the wife 
as her share of the husband’s property, although 
called alimony, is not such; it may be applied to the 
payment of her debts and be reached by garnish¬ 
ment the same as any other property belonging to 
her.37 

§ 118. - Miscellaneous Claims 

The rules as to garnishment have been applied to a 
wide variety of relationships and contracts in addition 
to those hereinbefore specifically discussed. 

Sale, The price of property sold on credit may 
be reached by garnishment but under a contract 
of sale calling for pa 3 rment on delivery garnishment 
does not lie to reach either the property as belong¬ 
ing to the purchaser39 or the price as being a debt 
due the seller.^® So, where pursuant to an agree¬ 
ment for a cash sale the price is put in the hands 
of a depositary, to be delivered to the seller on the 
delivery of the property to the depositary, the latter 
cannot be charged as the garnishee of the seller,^! 


even after the delivery of the property to the de¬ 
positary, he at the time of the garnishment being 
in possession of both the funds and the property.42 
Even after delivery there is no garnishable debt 
w-here the title does not pass until pa3mient.43 Jn 
any event the obligation of the purchaser must, in 
order to be subject to ^rnishment, be absolute.^^ 
So, where the sale is on conditions not assented to 
by the purchaser, he cannot be charged as garnishee 
of the seller for the price,^6 but it has been held 
that, where the purchaser agrees to perform the 
conditions and there is no provision for the sus¬ 
pension of the passing of the title, the purchaser 
may be charged for the price.^® 

Under a statute sanctioning garnishee process 
against a person who is under obligation to deliver 
specific property to defendant, a seller may be 
charged as garnishee of the purchaser but this 
effect has been denied a statute merely sanctioning 
garnishment of obligations under contracts to pay 

in property.^3 

Where the seller receives the purchase price and 
thereafter fails to deliver, thus violating his con¬ 
tract, he may be charged as the purchaser’s gar¬ 
nishee to the extent of the sum so received ^nd 
the sanie rule applies where there has been a breach 
of warranty of title but a seller cannot be so 
charged where he is not in default.51 A purchaser 
from a trespasser may be charged as garnishee of 
the seller where the property has lost its identity.32 


34. Hawaii.—^Hyman v. Singr Warn, 
16 Hawaii 106. 

2S C.J. p 189 note 42. 

3& Okl.—Stott V. Lamb, S P.2d 1045, 
162 Okl. 145. 

Pa—Scheffer v. Boy, 6 PaCo. 158. 
Perversion of purpose of Judgment 
A Judgment requiring divorced hus¬ 
band to pay former wife a fixed sum 
monthly as permanent alimony may 
for some purposes be classed as a 
“debt” but it is more than an ordi¬ 
nary “debt” and, whether or not it 
might in any event be subject to 
garnishment, it cannot be subjected 
to such process where to do so would 
pervert the Judgment from Its in¬ 
tended purpose of providing support 
for former wlfa—^Joel Bailey Davis, 
Inc., V. Poole, Ga, 22 S.E.2d 795. 

36. Conn.—Wright v. Wright, 105 A. 
684, 93 Conn. 296. 

Iowa.—^Malone v. Moore, 236 H.W. 
100, 212 Iowa 58. 

Mich.—Shanahan v. Kljm, 255 N.W. 

733, 268 Mich. 120. 

Support of ohlldreu 
Money payable by husband under 
divorce decree solely for support of 
minor children was held not subject 
to garnishment for wife’s personal 


debts.—Peck v. Peck, 222 N.W. 634, 
207 Iowa 1008, 

37- Iowa—Malone v. Moore, 227 N. 

W. 169, 208 Iowa 1300. 

Ohio,—Kelso v. Lovejoy, 29 Ohio Cir. 
Ct. 697, affirmed 81 N.K 1189, 76 
Ohio St. 596. 

38. Utah.—^Middleton v. Hvans, 46 
P.2d 670, 86 Utah 396. 

28 C.J. p 163 note 22. 

39. Mo.—^Hamra Broa v. Herrell, 
App., 200 S.W. 776. 

28 C.J. p 163 note 23. 

Service of procees as payment 
The fact that garnishment process 
has been served on a purcha^ser of 
personal property and that payment 
of the purchase price has been re¬ 
fused on tlmt ground does not in any 
way change or modify ^e rule that, 
where a sale is for cash on delivery, 
payment is a condition precedent to 
the passing of the title and the gar¬ 
nishment does not operate, like pay¬ 
ment, to pass title.—^Hamra Bros. v. 
Herrell, supra. 

40. Me.—Holmes v. Hilliard, 156 A. 
692, 130 Ma 392. 

N.J.—^Terry v. Owatonna Canning 
Co., 197 A. 36, 119 N.J.Law 465. 

28 C.J. p 163 note 24. 
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41. N.H.—^Whitcomb v. Quinlan, 75 
A 626, 75 N.H 429. 

42. N.H.—^Whitcomb v, Quinlan, su¬ 
pra. 

28 C.J. p 163 note 26. 

43- Iowa.—Briggs v. McEwen, 42 N. 

W. 303, 77 Iowa 303. 

28 C.J. p 163 note 27. 

44. Mont.—Cowell v. May, 66 P. 843, 
26 Mont. 163. 

28 C.J. p 163 note 28. 

4t5. Vt.—^Morey v. Sheltus, 47 Vt. 
342. 

46. U.S.—First Nat Bank v. Brain- 
erd, C.C.Vt, 28 P. 917. 

47. Mass.—Clark v. Brewer, 6 Gray 
320. 

28 C.J. p 163 -note 32. 

4a N.a—Hugg v. Booth, 24 N.C. 
282. 

49. Vt—E3dson v. Trask, 22 Vt 18. 
6 a Mich.—Allen v. Hazen, 26 Mich. 
142. 

Tex.—^Fleming v. Pringle, 61 S.W. 

553, 21 Tex.Civ.App. 225. 

51. Tenn.—^Vaughan v. Gamer, 61 S, 
W. 777, 106 Tenn. 169. 

28 C.J, p 164 note 87. 
sa Vt—Jackson v. Walton, 28 Vt 

43. 
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A sale invalid under the statute of frauds cannot 
give rise to a garnishable indebtedness.®^ 

Indemnity, guaranty, and suretyship, A claim 
under a contract of indemnity is subject to garnish¬ 
ment where defendant has actually suffered damages 
of the kind contemplated by the contract,®^ but not 
otherwise.®® Similarly, the question whether or not 
a principal can be charged as garnishee of a surety 
depends on whether or not the surety has become 
absolutely liable for the debt and thus has a defi¬ 
nite and liquidated claim against the principal.®® 
The same test determines the liability of a surety 
as garnishee of the person secured,®*^ and also the 
liability of a guarantor as garnishee of the person 
to whom the guaranty is given.®® 

Assumed debt; promise for defendants benefit, 
A person who for a sufficient consideration has as¬ 
sumed and agreed to pay an existing debt owing de¬ 
fendant may be held liable as garnishee where de¬ 
fendant has consented to the arrangement and 
agreed to accept the garnishee as his debtor,®® but 
not otherwise.®® There is conflict of authority on 
the question whether or not a person who, for a 
valuable consideration, has assumed and agreed to 
pay the debt of defendant to plaintiff may be sum¬ 
moned and held liable as garnishee, the weight of 
authority favoring the view that he m^y,®?^' but 
some courts holding that he may not.®® A person 
who accepts a deed or devise containing a condition 
that he shall pay a certain sum of money to a third 
person becomes personally bound to pay the amount 
specified, and the debt or personal obligation thus 
arising is subject to garnishment;®® but the rule is 
otherwise as to a promise contained in a mortgage 
or other security for the payment of a debt where, 
at the time, the third person for whose benefit the 

53. Mich.—Case v. Dewey, 20 N.W. 

817, 21 N.W. 911, 55 Mich, 116. 

54. Tenn.—Gray v. Houck, 68 S.W. 

2cl 117, 118, 167 Tenn. 233, clUng 
Oorpuji Juris. 

28 C.J. p 166 note 2. 

55. Tenn.—Gray v. Houck, supra, 
citingr Corpus Juris. 

28 C.J. p 166 note 3. 

56. Me.—Commercial Bank v. Neal- 
ly, 39 Me. 402. 

28 C.J. p 167 note 4. 

57. Okl.—^Priboth v. Chism, 162 P. 

1103, 62 Okl. 300. 

28 C.J. p 167 note 5. 

58; Mass.—Tucker V. Clisby, 12 
Pick. 22. 

28 C.J. p 167 note 6. 

59- Colo.—^Wilson v. Sauve, 253 P. 

1065, 1066, 81 Colo. 118, citingr Coru 
pus Juris. 

28 C.J. p 183 note 42. 


promise is made is not entitled to enforce it by 
action.®^ Another person who subsequently pur¬ 
chases the property which constituted the consider¬ 
ation, but who makes no promise to pay the debt 
assumed by his vendor, cannot be garnished in re¬ 
spect of the debt.®® 

Options, A debt which will become due only on 
the exercise of an option to purchase is not subject 
to garnishment;®® but it has been held that a per¬ 
son in possession of personalty belonging to defend¬ 
ant, with the option to pay a stipulated price there¬ 
for or else to return the property, may be charged.®^ 

Claim for property or money parted with under 
void or illegal contract. The right of a party who 
has paid a usurious rate of interest to recover the 
excess above the legal rate is not such a debt, cred¬ 
it, ot right of action as can be subjected to garnish¬ 
ment ; the right is a personal one and the remedy is 
a statutory redress for a virtual wrong, and, as such, 
under the administration of the police power.®® 
However, it is held that a garnishing creditor of a 
mortgagor of personal property stands in such priv¬ 
ity with the latter as to be authorized to attack the 
mortgage on the ground that it was given to secure 
a usurious debt.®® Where the loser of a wager has 
no right of action to recover back the money lost, 
there is of course no debt which can be garnished.*^® 

The proceeds of a negotiable instrument deposit’- 
ed in a bank for collection only are garnishable by 
a creditor of the owner of the instrument but, 
where the bank has made advances on the note, so 
that title to it has passed to the bank, garnishment 
will not lie.*^® It has been held that prior to the 
collection of the instrument, the right is contingent 
and so not garnishable.7® However, if the instru- 


60. CaL—^Hartman v. Olvera, 54 CaJ. 
61. 

Wis.—Edler v. Hasche, 31 N.W. 57, 
67 Wis. 663. 

61 - ' Mo.—Universal Credit Co. v. 
^-Story, App., 128 S.W.2d 654. 

28 C.J. p 183 note 44. 

62. Wash.—Continental Distributinjg 
Co. V. Swanson, 139 P. 865, 
Wash. 128. 

28 O.J. p 183 note 45. 

63. Iowa.—^Meyer v. Brogran, 160 N. 
W. 904, 178 Iowa 1326. 

Miss.—Red v. Powers, 13 So, 586, 69 
Miss. 242. 

64. Mass.—Field v. Crawford, 6 
Gray 116. 

^.8^.J. p 183 note 47. 

65. )mo.—^W ilson v. Hobbs, 73 Mo. 
._Xpp. 656. 

66 b N.M.—Garland v. Sperlinj, 30 


ng oa 


P. 926, 6 N.M. 623, rehearingr de¬ 
nied 82 P. 499, 7 N.M. 121. 

28 C.J. p 164 note 44. 

67- Ma—Smith v. Cahoon, 37 Me. 
281. 

68 . Mass.—Boaxdman v. Roe, 13 
Mass. 104. 

ZSr-<^.J, p 188 note 21. 
ea ) Mo.—Marx v. Hart, 66 S.W. 260, 
66 Mo. 503, 89 Am.S.R. 716. 

28 C.J. p 188 note 22. 

TOii Pa.—Speise v. McCoy, 6 Watts 
& S. 486, 40 Am.D. 679. 

71. Ga—Freeman v. Exchangee Bank, 
13 S.E. 160, 87 Ga 45. 

Iowa—Pickering v. Cameron, 72 N. 
W. 447, 103 Iowa 186. 

72. Ga—Cincinnati Fourth Nat. 

Bank v. Mayer, 14 S.E. 891, 89 Ga 
108. 

73. Mass.—^Moors v. Goddard, 17 N. 
E. 532, 147 Mass. 287. 

7 C.J, p 618 note 91. 
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merit is drawn on the collecting bank, so as to cre¬ 
ate an absolute debt therefrom, it may be gar¬ 
nished. 

A membership or seat in an exchcmge has been 
held subject to garnishment.75 


A deposit as security for the performance of a 
contract is not subject to garnishment pending the 
performance of the contract.*^® 

A promise to loan money is not an obligation that 
can be reached by garnishment.'^^ 


Vn. PROCEEDINGS TO PROODRE 

A. FORM AND ESSENTIALS IN GENERAL AND CONDITIONS PRECEDENT 


§ 119. Mode and Form of Proceeding 

Ordinarily there must be a strict compliance with 
statutory requirements In order that garnishment pro¬ 
ceedings may be sustained. 

Statutory requirements gbverning garnishment 
have been held jurisdictional,^^ and in order that 
garnishment proceedings may be sustained there 
must be a compliance with such requirementseL 
ther strict^O or according to some authorities, at 


least substantial.®! Conversely, a strict compliance 
with the statutes is sufficient.®® Where an action is 
of a character that cannot be begun by trustee 
process, it cannot be sustained as against the. prin¬ 
cipal defendant by discharging the trustee or strik¬ 
ing out the trustee clause.®® 

Debt It would seem that the appropriate com¬ 
mon-law form of action to support a foreign at¬ 
tachment or garnishment is debt.®^ 


74. Mass.—^Lane v. Felt, 7 Gray 491.' 
7 C.J. p 618 note 92. 

7B, Tex.—Port Worth Grain & Cot¬ 
ton Exchange v. Smith Bros. Grain 
Co., Civ.App., 40 S.W.2d 229, error 
refused. 

76. Ba.—^Livingston Finance Corpo¬ 
ration V. Baudln, 120 So. 401, 10 
La.App. 17. 

77. Miss.—Howell V. Moss Point 
Furniture Co., 101 So. 659, 186 
Miss. 399. 

7a Ky.—^United Collieries v. Martin, 
60 S.W.2d 126, 248 Ky. 808, 89 A. 
L.R. 971. 

Minn.—Chapman v. Foshay, 288 N. 

W. 637, 184 Minn. 818. 

79- Ariz.—Hill v. Favour, 84 P.2d 
575, 62 Arlz. 661. 

Tex.—^Pumphrey v. Hunter, Clv.App., 
270 S.W. 237. 

In, equity 

With respect to procedure, gar¬ 
nishment statutes have been held in¬ 
applicable to attachments in chaji- 
cery, wherein pleadings, practice, and 
procedure are that of chancery court 
except where otherwise provided by 
statutes.—Craig v. Gaddis, 167 So. 
684, 171 Miss. 379, 95 A.L.R. 1494. 
Qoalilled or equitable interest 

Where defendant has only a qual¬ 
ified or equitable interest, the stat¬ 
utory method of reaching such inter¬ 
est must be followed.—Jenness v. 
Shrieves. 74 N.E. 312, 188 Mass. 70. 

80. U.S.—Cold Metal Process Co. v. 
McLouth Steel Corporation, C.C.A. 
Mich., 126 F.2d 185. 

Ark.—Missouri Pac. R, Co. v. McLen¬ 
don. 46 S.W.2d 626, 628, 185 Ark. 
204, quoting Corpus Juris. 

Fla.—^Pleasant Valley Farms <& Morey 
Condensery Co. v. Carl, 106 So. 
427, 90 Fla. 420. 

Ga.—^Anderson v. Ledbetter-Johnson, 
Contractors, 9 S.E.2d 860, 62 Ga. 


App. 732—^Arnold v. Citizens* & 
Southern Nat. Bank, 170 S.B. 816, 
47 Ga.App. 254. 

Ill.—^Pirst Nat. Bank v. Hahnemann 
Institutions of Chicago, 190 N.E. 
707, 866 Ill. 366—City of Chicago 
V. Bowman Dairy Co., 10 N.Eu2d 
994, 292 IlLApp. 325. 

Ky.—Shepherd v. Haymond, 166 S.W. 
2d 812, 291 Ky. 780—BArtford Fire 
Ins. Co. V. Green, 138 S.W.2d 933, 
282 Ky. 466—United Collieries v. 
Martin, 60 S.W.2d 126, 248 Ky. 808, 
89 A.L.R. 971. 

Mich.—Shevln v. Venderbush Co., 273 
N.W. 780, 280 Mich. 499—Gold v. 
Weisman, 272 N.W. 703, 279 Mich. 
862—^Detroit Fidelity & Surety Co. 
V. Bushman, 247 N.W. 190, 262 
Mich. 304—Poma v. People’s Wayne 
County Bank, 241 N.W. 888, 266 
Mich. 696—^Krakowsky v. Margolis, 
237 N.W. 28, 265 Mich. 3—People’s 
Wayne County Bank v. Stott, 224 
N.W, 362, 246 Mich. 640, 64 AL.R. 
427—Toth V. Toth. 217 N.W. 913, 
242 Mich. 23. 66 A.L.R. 839—Welss- 
Kemnity Co. v. Bhlert, 216 N.W. 
390, 241 Mich. 34—Folkerts v. I 

Marysville Land Co., 216 N.W. 377, | 
240 Mich. 129—^Detroit Independent 
Oil Co. V. Miller, 209 N.W. 102, 
235 Mich. 191. 

Mo.—Milliken v. Armour & Co., 104 
S.W.2d 1027, 231 Mo.App. 662. 

Pa.—Globe & Republic Ins. Co. v. Da¬ 
vis, 190 A. 176, 125 Pa.Super. 91— 
Kohl V. Lyons, 189 A. 498, 125 Pa. 
Super. 347—^Modern Home Heating 
Co. V. Diehl, 92 Pa.Super. 671. 

Tex.—^Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker, Civ.App., 79 S.W.2d 642— 
Johnson v. Arlington Heights Ga¬ 
rage, Clv.App., 57 S.W.2d 260—Citi¬ 
zens’ Nat. Bank of Godley v. Pol¬ 
lard, Civ.App., 31 S.W.2d 608—St. 
Louis, B. & M. Ry. Co. of Texas v. 
Dallas Cooperage & Woodenware 
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Co., Clv.App., 288 S-W. 769—Luse 
V. Port Worth Electric Sc Motor Car 
. Co.. Clv.App., 261 S.W. 163—Se¬ 
curity State Bank & Trust Co. v. 
Higginbotham Bros. & Co., Civ. 
App., 260 S.W. 790. 

Wis.—Commercial Investment Trust 
V. William Prankfurth Hardware 
Co., 190 N.W. 1004. 179 Wis. 21. 

28 C.J. p 189 note 2. 

Subsequent pxpoeedlng's csonfonnlng 
to attachment 

The statute providing that subse¬ 
quent proceedings against garnishee 
shall be the same as in cases of at¬ 
tachment as far as possible means 
that, after prior statutes relating to 
procedure have been properly in¬ 
voked, subsequent proceedings shall 
conform to statutory procedure as In 
cases of attachment as far as ap¬ 
plicable.—State Bank of Dodge City 
V. McKibben, 70 P.2d 1, 146 Kan. 341. 

81. Okl.—First Nat Bank v. Hal- 
back, 16 P.2d 686, 160 Okl. 82— 
Pennhoma Oil Co, v. Jens-Marle 
Oil Co., 262 P. 24, 123 Okl. 169. 

Wis.—Lehner v. Rudinger, 201 N.W. 
748, 185 Wis. 464. 

After proper affidavit has been filed, 
a substantial compliance is sufficient 
in the absence of fraud or mistake or 
any showing that one has been mis¬ 
led through a slight error.—Gold v. 
Weisman. 272 N.W. 703, 279 Mich. 
362. 

82. Ark.—Roach v. Henry, 56 S.W. 2d 
677, 186 Ark. 884—^Missouri Pac. R 
Co. V. McLendon, 46 S.W.2d 626, 
628, 186 Ark. 204, quoting: Corpus 
Juris. 

28 C.J. p 190 note 3. 

83. Vt—Blouln V. Greene, 101 A 
443, 91 Vt. 528. 

28 C.J. P 190 note 4. 

84. Pa,—^Victor v. Abrams, 2 P€t.Dist 
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Election as to procedure. Under some statutes 
provision is made for the subjection of credits due 
to defendant either by a proceeding in the nature 
of an attachment which does not require the debtor 
to answer, or by proceedings strictly in the nature 

of garnishment. 

§ 120. Conditions Precedent 

Conditions precedent must be complied with before 
the issuance of an order of attachment. 

Unless the statute so requires, a previous attach¬ 
ment need not have been issued against a nonresi¬ 
dent in order to support proceedings by way of 
garnishment,and proof of insolvency of a judg¬ 
ment debtor has been held not a condition precedent 
to maintenance of a garnishment action.^^ 


Demand before garnishment of earnings. Under 
a statute permitting an attachment of ten per cent 
of the personal earnings of defendant, where the 
claim is for necessaries provided the person bring¬ 
ing the action for necessaries shall first make a 
demand in writing for the excess over and above 
ninety per cent of the personal earnings, such de¬ 
mand on the debtor is a condition precedent to the 
issuance of the order of attachment,88 but, under 
a similar statute permitting all in excess of a cer¬ 
tain amount of weekly earnings to be readied, it 
has been held that a demand is not necessary where 
defendant is a nonresident.89 

Issuance of prior execution. Where the statute 
so provides, an execution must have issued against 
defendant before garnishment proceedings may be 
had, as shown supra § 16. 


B. JURISDICTION 


§ 121. In General 

a. In general 

b. Amount in controversy 

a. In General 

No Jurisdiction of garnishment proceedings will be 
assumed beyond that provided and conferred by statutCf 
and no presumption of Jurisdiction Is Indulged. 

While the common-law rule does not limit 
legislative power to extend garnishment process 
to cover situations not covered by common law,90 
no jurisdiction will be assumed beyond that ex¬ 
pressly provided and conferred by statute,9i and 


as noted supra § 119, there must be a strict com¬ 
pliance with the requirements imposed by statute in 
order that garnishment ' proceedings may be sus¬ 
tained. The court must have jurisdiction over the 
parties involved and over the subject matter of the 
garnishment proceeding.92 

The jurisdiction of particular courts of garnish¬ 
ment proceedings is dependent on the provisions 
of the statutes in the A^’anous jurisdictions,98 and 
the authority to entertain garnishment proceedings 
must be expressly conferred on the particular court 
in which it is sought to institute them.94 


781, 13 Pa.Co.- 298, ezplainingr Pan¬ 
cake V. Harris, 10 Serg. & R. 109. 

85. Utah.—Bristol v. Brent, 103 P. 
1076, 36 Utah 108, 140 Am.S.R. 
804, 21 Ann.Cas, 1125. 

28 C.J. p 190 note 6. 

86. Ind.—Malott v. Johnson, 77 N. 
E. 866, 37 lnd.App. 678. 

28 C.J. p 190 note 7. 

87. Wash.—Landaker v. Anderson, 
261 P. 388, 145 Wash. 660. 

88. Ohio.—^Nemit v. Vargo, 28 Ohio 
Clr.Ct. 515. 

28 C.J. p 190 note 11. 

89. Ill.—Jackson & Co. v. Republic 
Iron & Steel Co., 141 Ill.App. 463. 

90. N.H.—Shiatte v. Singer Mfg. Co.; 
126 A. 429. 81 N.H. 294. 

Legal or equitable nature of garnish¬ 
ment see supra § 2. . 

Garnishment in equity see supra § 

10 . 

91. Ky.—Hartford Pire Ins. Co. v. 
Green, 138 S,W.2d 933, 282 Ky. 466 
—^Ray v. Peter Pox Sons Co. of 
Kentucky, 114 S.W.2d 760, 272 Ky. 
497. 

Okl.—^Davidson v. Plnley, 222 P. 678, 
96 Okl. 291. 


XUimitable JuxisdiotioiL is not giv¬ 
en to courts over garnishment pro¬ 
ceedings after plaintiff controverts 
the answer of the garnishee who de¬ 
nies liability.—Subscribers to Pldel- 
ity Lloyds of America v. Lyday, Tex. 
Civ.App,, 6 S.W.2d 663. 

Consent of parties 
As against third persons. Jurisdic¬ 
tion cannot be conferred by the con¬ 
sent of the parties where garnish¬ 
ment is not made in the manner pre¬ 
scribed by law. 

Mass.—Creed v. Gilman, 48 N,B. 778, 
169 Mass. 562. 

W.Va.—^Atkins v. Evans, 84 S.E. 901, 
76 W.Va. 17. 

92. Minn.—^Pulton v. Okes, 262 N. 
W. 670, 195 Minn. 247. 

Possession at time of service 

Jurisdiction depends on whether or 
not garnishee had in its possession 
when garnishment was served any 
property of defendants which could 
be lawfully Impounded in its hands 
by such process.—^Hoffman v. Me- 
chanics-American Nat. Bank of St. 
Louis, Mo.App., 287 S.W. 874. 
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93. Okl.—Bradford v. Mayes Mer¬ 
cantile Co., 213 P. 743, 89 Okl. 31. 
Common pleas 

A court of common pleas has juris¬ 
diction of attachment in execution, 
levied to satisfy judgment obtained 
therein.—Sanner v. U. S. Transfer 
Co., 193 A. 830, 127 Pa«Super. 191. 
Judgments bronglit np by transcript 

Under garnishment statutes, jus¬ 
tice courts cannot issue writs of gar¬ 
nishment against the state, but su¬ 
perior court may .do so not only on 
judgments which they themselves 
render but also on judgments brought 
up from justice court , by transcript, 
and where transcript of the justice 
court judgment is filed in the su¬ 
perior court, justice court loses Ju¬ 
risdiction over the cause and the su¬ 
perior court acquires it and the ven¬ 
ue of the action is shifted to the su¬ 
perior court, which becomes the ven¬ 
ue of the original action.—State ex 
rel. Adjustment Department of 01'»mn- 
pia Credit Bureau v. Ayer, 114 P.2d 
168, 9 Wash.2d 188. 

94- Wis.—^Lewis v. Sercomb, 1 Wls. 

394. 

28 C.j. p 191 note 24. 
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No presumption of jurisdiction is indulged,par¬ 
ticularly as against direct attack,^® or where there 
is no personal service,®^ and authority must be 
found in the law providing for the proceeding for 
every step taken until jurisdiction is acquired.®® 
Mere irregularities in the service of the summons®® 
or in an order for publication^ have, however, been 
held not fatal to the acquisition of jurisdiction. 

Jurisdiction of action on claim pursued. Although 
the debt which it is sought to reach is evidenced 
by a note, payment of which is secured by a ven¬ 
dor's lien, such fact does not oust a court of juris¬ 
diction, although the court would not have juris¬ 
diction of a proceeding to enforce the vendor’s 
lien.® 

b. Amount in Controversy 

Unless a statute so provldee, the amount of the debt 
or other subject matter in the hands of the garnishee 
which it is sought to reach is not to be considered as 
fixing the amount in controversy for the purpose of de¬ 
termining a question of jurisdiction. 

The amount of the debt or other subject matter 
in the hands of the garnishee which it is sought to 
reach is not, tmless the statute so provides, to be 
considered as fixing the amount in controversy for 
the purpose of determining a question of jurisdic¬ 
tion,® except, perhaps, where the proceeding is re¬ 
garded as partaking of the nature of an original 
action for the purpose of obtaining a personal judg¬ 
ment against the garnishee for the amount of the 
debt^ However, under some statutes, a garnishee 
cannot be summoned where his indebtedness to the 
principal debtor is less than a certain sum,® and the 
statutes in some jurisdictions forbid the issuance of 


garnishment before judgment where the sum de¬ 
manded is less than a specified sum.® 

The jurisdiction of the principal demand in gar¬ 
nishment proceedings is obviously restricted by lim¬ 
itations as to the amount applicable to the other 
civil actions.'^ So, where only a portion of plain¬ 
tiff's claim is such as will authorize a proceeding 
by way of garnishment and that portion is smaller 
in amount than requisite to the jurisdiction of the 
court, the action cannot be maintained where de¬ 
fendant is beyond the jurisdiction of the court and 
no service can be had which would bring him before 
the court so that personal judgment could be en¬ 
tered against him.® Notwithstanding a constitu¬ 
tional provision that a particular court shall have 
original jurisdiction only when the principal amount 
in controversy exceeds a certain sum, it is ruthin 
the power of the legislature to assign to such court 
power to issue final process on judgments which 
have been rendered by another court and as inci¬ 
dental thereto to issue all writs necessary to obtain 
satisfaction, such as garnishment, and to try and de¬ 
cide all issues that may arise thereon, although the 
particular judgment is less in amount than the 
amount fixed by the constitutional provision as to 
original jurisdiction.® 

§ 122. Jurisdiction as to Principal Action 

Ordinarily, in order to support garnishment proceed¬ 
ings there must be jurisdiction of the proceeding against 
the principal defendant. 

It follows from the ancillary character of gar¬ 
nishment proceedings, see supra § 2, that in order to 
support them there must be jurisdiction of the pro¬ 
ceeding against the principal defendant.^® Fur- 


96. Ill.— Ija. Salle Opera House Co. v. 
La Salle Amusement Oo., 124 N.B. 
454, 282 ni. 194. 

Ky.—^Hartford Fire Ins. Co. v. Green* 
138 S.W.2d 933, 282 Ky. 466—Ray 
V. Peter Pox Sons Co. of Kentucky, 
114 S.W.2d 760, 272 Ky. 497. 

96- II. S.—^Lowenstein v. Levy, Tenn., 
212 P. 883. 129 C.C.A. 59. 

97- XJ.S.—^Lowenstein v. Levy, supra. 

98. Ark.—^Hissouri Pac. R. Co. v. 
HcLendon, 46 S.W.2d 626, 628, 185 
Ark. 204, quo tins: Oorptis Jnxls. 

. Mich.—^Milwaukee Bridgre & Iron 
Worics V. Wayne County Glr. Jud^^e, 
41 N.W. 215, 78 Mich. 166. 

99- U.S.—Sandusky Cement Co. v. 
A. R. Hamilton & Co., D.C.Ohio. 
273 P. 696. 

L U.S.—Sandusky Cement Co. v. A. 
R. Bamllton & Co., supra. 

2 . Tex.—Thomson v. Pindlater Hard¬ 
ware Co., Clv.App., 166 S.W. 301. 

3. Ark.—Davis Bros. v. Choctaw, O. 


& G. R. Co.. 83 S.W. 318, 73 Ark. 
120, 3 Ann.Cas. 668. 

28 C.J. p 191 note 26. 

4. Tex.—^Klng: v. Porter, Clv.App.. 

229 S.W. 646. 

28 C.J. p 191 note 26. 

6 - Iowa.—^Insell v. Kennedy, 94 N. 

W. 466, 120 Iowa 234. 

Vt—Carr v. Fairbanks, 28 Vt. 806. 
Xndebtedaess sn'bseq.ueat to service 
Under such a statute the garnishee 
cannot be charged where he is not at 
the time at which he is summoned 
Indebted to such an amount and does 
not become so indebted before mak¬ 
ing his disclosure, although, if he had 
made no payments to defendant, his 
indebtedness subsequent to the serv¬ 
ice of the writ might have exceeded 
such amount.—Carr v. Fairbanks, su¬ 
pra. 

6 - Ark.—Metcalf v. St. Louis. I. M. 
& S. R. Co.. 141 S,W. 1167, 101 
Ark. 193. 


7. Mich.—Crippen v. Fletcher. 28 N. 
W. 56, 56 Mich. 386. 

28 C.J. p 191 note 31. 

8 . Tex.—^Meek v. Houston Ice & 
Brewing Co., 96 S.W. 937, 43 Tex. 
Clv.App. 663. 

9. Miss.—^Martin v. Harvey, 54 Miss. 
685. 

10- Ark.—^Missouri Paa R. Co. v. 
McLendon, 46 S.W.2d 626, 628, 186 
Ark. 204, quoting Oorpus Taxis. 
Mich.—^Fraser v. Collier Const. Co., 
298 N.W. 813, 297 Mich. 641. 

Tex.—^King & King v. Porter, 252 S. 
W. 1022, 113 Tex. 198, answering 
certified questions, Civ.App., 229 S. 
W. 646, answers to certified ques¬ 
tions conformed to 266 S.W. 627— 
Bule-Crawford Co. v. Cleburne Nat 
Bank, Clv.App., Ill S.W.2d 830. 
Wls.—State ex reL Ralph Lumber Co. 
V. Kleczka, 2^0 N.W. 142, 234 Wls. 
7. 

28 C.J. p 191 note 35. 
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ther, the court must have power to render a valid 
judgment as against the principal defendant.il No¬ 
tice of garnishment issued by one court cannot re¬ 
quire the garnishee to answer in another court.i^ 
A court, where garnishment is brought in a county 
other than the county of suit, has been held tu ac¬ 
quire jurisdiction solely to determine what funds 
are subject to process,!* and has no jurisdiction 
over defendant in the main suit or the signers of 
the dissolution bond,i^ and the court where the 
main suit is pending possesses sole jurisdiction over 
defendant and sureties on the dissolution bond, re¬ 
gardless of the number of garnishments issued in 
other counties.15 However, under some statutes, 
the court in which the main suit is tried has been 
held without jurisdiction to try issues arising under 
an affidavit controverting the answer of a garnishee 
residing in another county.l* 

Garnishment to enforce judgments. Under the 
provisions of the statutes, a garnishment to obtain 
satisfaction of a judgment ordinarily must issue out 
of the court in which the judgment was rendered,i^ 
and, a fortiori, a court of a county in which a judg¬ 
ment was rendered has been held to have juris¬ 
diction to render judgment fixing the liability of a 
garnishee in another county where the proceedings 
conform with the statute,!* Where, however, the 
garnishment process may be resorted to in all cases 
in which writs of fieri facias issue and under the 
statute a fieri facias may issue from the parish in 
■which the judgment was rendered to any other in 


the state in which the debtor has property, it has 
been held that the right of calling on third persons 
to disclose what property or effects of the debtor 
they hold in their hands is an accessory to the 
writ and, there being no limitation in the statute, 
necessarily accompanies it to the parish in which it 
is to be executed, giving to the court of that parish 
jurisdiction of the proceeding in garnishment when 
resorted to.i* 

Garnishment ancillary to attachment. Where gar¬ 
nishment is ancillary to, and dependent on, an at¬ 
tachment proceeding, it is obvious that the garnish¬ 
ment proceedings must fall if the attachment pro¬ 
ceedings are void,** as where the person named as 
defendant in the writ of attachment is not the same 
as the person named as debtor in the affidavit.^! 
The statutes sometimes specifically provide that, 
where a writ of attachment has issued and the gar¬ 
nishee has been summoned, the fact that the attach¬ 
ment has been returned, "'no property found,” will 
not affect proceedings against the gamishee.*^ 

§ 123. Jurisdiction of Defendant 

a. In general 

b. Jurisdiction in rem or quasi in rem 
a. In General 

To maintain garnishment proceedings there must be 
Jurisdiction over either the person or the property of 
defendant. 

The courts have no extraterritorial jurisdiction 
over either persons or property in garnishment pro- 


OoxLsent of party 

Where suit In one Judicial district 
*was transferred to another district, 
and was pending therein for new trial 
after appeal, court of the second dis¬ 
trict had exclusive Jurisdiction of 
garnishment proceedings ancillary 
thereto, and principal defendant was 
entitled to have writ issued by court 
of first district quashed, notwith¬ 
standing garnishee consented to Ju¬ 
risdiction by filing answer and 
claimed that trial was In fact held 
in court of first district.—^Harvey v. 
Wichita Nat. Bank, Tex.Civ.App., 113 
S.W.2d 10.22. 

Ainendineii.t; new oanse of action 

In action on an account, com¬ 
menced in circuit court, whefe each 
of several causes of action was for 
less than one hundred dollars, lack 
of Jurisdiction of subject matter in 
‘the principal action discharged gaiv 
nishee, and although complaint was 
amended introducing new cause of 
.action within Jurisdiction of court, 
this was equivalent to beginning a 
new suit, and garnishee was not lia- 
'ble, unless brought into court under 
new process.—S. A. Robertson Sc Oo. 


V. Liewis Rich Const. Co., 237 S.W. 

95, 161 Ark. 667. 

11. Mo.—Smith-Premier Typewriter 
Co. V. National Cash Register Co., 
136 S.W. 992, 156 Mo.App. 98. 

12. Iowa.—^McGuire v. Pitts, 42 Iowa 
636. 

28 C.J. p 192 note 87. 

13. Qa.—^Drury v. Waynesville Mer¬ 
cantile Co., 168 S.B. 636, 48 Ga.App. 
265. 

14. Qa—-Drury v. Waynesville Mer¬ 
cantile Co., supra 

16. Ga—Drury v. Waynesville Mer¬ 
cantile Co., supra 

16. Tex.—Subscribers to Fidelity 
Lloyds of America v. Lyday, Civ. 
App., 6 S.W.2d 653. 

17. Neb.—^American State Bank of 
Springfield v. Phelps, 232 N.W. 
$12, 120 Neb. 370. 

Okl.—Davidson v. Finley. 222 P. 678, 
96 Okl. 291. 

Tex.—^King & King v. Porter, 252 S. 
W. 1022, 118 Tex. 198, answering 
certified questions pending, rehear¬ 
ing, Civ.App., 229 S.W. 646, answers 
to certified questions conformed to 
266 S.W. 627. 

I 28 C.J. p 192 note 41. 
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Considered as execution 

Garnishment after Judgment is “ex¬ 
ecution” within statute providing 
that execution shall only be issued 
from court in which Judgment is 
rendered.—First Nat. Bank v. City 
Guaranty Bank of Hobart, 61 P.2d 
673, 174 Okl. 646. 

18. Okl,—First Nat. Bank v. City 
Guaranty Bank of Hobart, supra. 
Juxlsdiotion shown 

Where Judgment and execution in 
main cause had been regularly ob¬ 
tained, and writ showed due service, 
court had Jurisdiction in garnishment 
proceedings.—L Du Pont De Ne¬ 
mours & Co. V. Lednum, 260 P- 1017, 
82 Colo. 472. 

16. La.—^Featherston*h v. Compton, 
3 LsuAnn. 380. 

28 C.J. p 192 note 42. 

20. Ga.—^Leffier v. Union Compress 
Co., 65 S.E. 927, 12$ Ga. 662. 

28 C.J. p 192 note 88. 

2 L Ga.—^Leffler v. Union Compress 
Co., supra. 

22. Ind.—^Malott v. Johnson, 77 N.B. 
866 , 87 Ind.App. 678. 
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ceedings, and to maintain such a proceeding there 
must be jurisdiction over the one or the other or 
both.2S Some sort of service as to the principal 
defendant must be made within the jurisdiction ei¬ 
ther on the person or on property or credits,and, 
where the court has failed to acquire jurisdiction of 
defendant in the principal action by any of the meth¬ 
ods authorized by the statute, garnishment proceed¬ 
ings based on the principal action are void.^^ 

In case of personal service or a voluntary appear¬ 
ance of defendant in the main action, neither the 
action nor the judgment in any manner depends on 
the attachment or garnishment, although the attach¬ 
ment and garnishment depend on the main action. 
In such case the judgment in the main case is pre¬ 
cisely the same whether or not the attachment or 
garnishment is dismissed,^^ but, where jurisdiction 
of the principal defendant is obtained by personal 
service of summons, steps taken to bring in the 
garnishee are not jurisdictional as to the former. 

In the absence of personal service on defendant 
within the jurisdiction or of an appearance by him, 
the court can acquire jurisdiction only in rem or 
quasi in rem.28 a personal judgment against the 
principal defendant cannot be supported by service 

23. Minn.—^Plrst State Bank of New 
Tork Mills v. West, 240 N.W. 892, 

185 Minn. 226, followed in Laide 
V. West, 240 N.W. 894, 186 Minn. 

229. 

Mo.—Trinidad Asphalt Mfg:. Co, v. 

Standard Oil Co., 258 S.W. 64, 214 
Mo.App. 115. 

28 C.J. p 193 note 57. 

24. Mich.—Fell v. Gorman, 108 N.W. 

282, 144 Mich. 621. 

28 C.J. P 192 note 44. 

Xta. federal courts 

(1) In an early case It was held 
that a suit by attachment in the or¬ 
dinary or grarnishment form cannot 
be maintained in the courts of the 
United States without personal serv¬ 
ice on the principal defendant or his 
voluntary appearance.—Central Trust 
Co. V. Chattanoo8ra, B. & C. B. Co., C. 

C.Tenn., 68 F. 686. 

(2) Federal practice see Federal 
Courts S 126 b. 

25. Ark.—^Missouri Paa B, Co. v. 

Mcl^ndon, 46 S.W.2a 626, 628, 185 
Ark. 204, Quotingr Corpus Juris. 

Ill.—^Mulllffan V. Alsen, 222 Hl.App. 

«t6. 

La.—Silverman v. Grinnell, 116 So. 

789, 165 La. 687. 

Mich.—^Fraser v. Collier Const. Co., 

298 N.W. 313, 297 Mich. 641. 

Mo.—^Vittert v. Melton, App., 78 S.W. 

2d 467, 

28 C.J. p 192 note 48. 

Sgultal^e gumlshmeut 

In • proceedings to establish lien on 
pe^isonal property, court must have 
jurisdiction bpth of the person, and 


outside of the jurisdiction.^^ 

Garnishment of wages. By statute in some juris¬ 
dictions, it is expressly provided that, in order to 
reach wages earned outside the state by garnishment 
proceedings, where the cause of action arises out¬ 
side the state, defendant must be personally served 
with process.®® 

b. Jurisdiction in Eem or Quasi in Bern 

Where defendant is a nonresident and there is no 
personal service of process on him or appearance, the 
Jurisdiction of the court as to defendant must be In rem 
or quasi in rem and depends on the acquisition of control 
of a debt or res within its Jurisdiction. 

Where defendant is a nonresident and there is 
no personal service of process on him or appear¬ 
ance, the jurisdiction of the court as to defendant 
must be in rem or quasi in rem and depends on 
the acquisition of control of a debt or res within its 
jurisdiction,®^ and jurisdiction extends only to the 
extent of the property seized.®® Where the court 
has acquired such control, and there has been con¬ 
structive service by publication or otherwise as is 
provided by the statute, it may proceed to adjudi¬ 
cate as to the res,®® and on the other hand, in case 
the court fails to acquire jurisdiction or control of 
the res, the garnishment proceedings cannot be sus- 

—^Parker, Peebles & Knox v. HJl Saleh, 
141 A. 884; 107 Conn. 645, 59 A.L.B. 
1424. 

32. Minn.—First State Bank of New 
York Mills v. West, 240 N.W. 892, 
185 Minn. 225, followed in Laide v. 
West, 240 N.W. 894, 185 Minn. 229. 

33. Ark.—London & Lancashire Ins. 
Co. V. Payne, 22 S.W.2d 165, 180 
Ark. 638—^Hartford Fire Ins. Co. v. 
Citizens' Bank of Boonevllle, 266 S. 
W. 675, 166 Ark. 551, 39 A.L,B. 
1458. 

Del.—Forest Products Co. v. Magis- 
trelll, 14 A.2d 397, 1 Terry 626. 
Ga.—^BC, J. Heinz Co. v. Fortson, 6 S. 

B.2d 594, 61 Ga.App. 52. 

Iowa.—Scott V. Wamsley, 245 N.W. 

214, 215 Iowa 1409. 

Ky.—^Metropolitan Life Ins, Co. v. 
Hightower, 276 S.W. 1063, 211 Ky. 
86, 44 A.L.B. 1158. 

Mass.—^National Shawmut Bank of 
Boston V. City of Watorville, Ma, 
189 N.E. 92, 285 Mass. 252. 

Minn.—^Flrst State Bank of New 
York Mills V. West, 240 N.W. 892, 
185 Minn. 226, followed In Laide v. 
West, 240 N.W. 894, 185 Minn. 229. 
N.H.—Shiatte v. Singer Mfg. Co., 125 
■ A. 429, 81 N.H. 294. 

N.Y.—^Zuhlke v. Prudential Life Ins. 
Co. of America, 279 N.Y.S, 833, 244 
App.Div. 649. 

N.D.—Bingenheimer Mercantile Co. 
V. Weber, 191 N.W, 620, 49 N.D. 
312, 27 A.L.B. 1392. 

P8U—^Haines v. Lione Star Shipbuild¬ 
ing Co., 118 A, 909, 275 Pa. 260. 

28 C.J. p 193 note 61. . 


subject matter before equitable gar¬ 
nishment can result.—Mayne v. St. 
Louis Union Trust Co., C,C.A.Mo., 64 
F.2d 843. certiorari denied 54 S.Ct 
61, 290 U.S. 643. 78 L.Ed. 668. 

26. Utah.—Bristol v. Brent. 99 P. 

1000. 86 Utah 213. 

28 C.J. p 192 note 46. 

37- Minn.—Melin v. Aronson, 286 N. 

W. 830, 205 Minn. 368. 
aSw Minn.—^First State Bank of New 
York Mills v. West, 240 N.W. 892, 
186 Minn. 226, followed in Laide v. 
West, 240 N.W. 894, 185 Minn. 229. 
28 C.J. p 192 note 46. 

29. N.H.—Whitcomb v. Quinlan, 75 
A. 626, 76 N.H. 429. 

30. Ill,—^Bpps V. Illinois Cent. B. 
Co., 199 Ill.App. 244. 

31. Conn.T-Parker. Peebles & Knox 
V. El Saieh, 141 A. 884, 107 Conn. 
646, 69 AL.B. 1424. 

I Minn.—^First State Bank of New 
York Mills v. West, 240 N.W. *892, 
185 Minn. 226, followed in Laide v. 
West, 240 N.W. 894, 185 Minn. 229. 
Mo.—State ex rel. Auohincloss, Paiv 
ker & Bedpath v. Harris, 169 S.W. 
2d 799. 

Pa.—Falk Co. v. American By. Ex¬ 
press Co., 79 Pa. Super. 99. 

28 C.J. P 192 note 60. 

Allegation not oonolnsive 

Allegation in nonresident defend¬ 
ant's plea to Jurisdiction in foreign 
attachment that defendant had no 
property was held mere conclusion, 
not conclusive on question of exist¬ 
ence of res giving court Jurisdiction. 
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tained.®^ So, where the garnishee’s answer shows 
that at the tine the garnishment process was served 
it owed defendant nothing, the jurisdiction of the 
court cannot be supported by the fact that the gar¬ 
nishee was indebted to defendant at the time of the 
answer.^5 Jurisdiction resting on jurisdiction of 
the res cannot be upheld where the res has already 
been taken into the control of a court of a foreign 
state.s® 

Although under some statutes service of process 
on the garnishee is sufficient to authorize the court 
to proceed to judgment as to the res, 37 the statutes 
ordinarily provide for the service of a nonresident 
defendant by publication or for a service of process 
on defendant outside of the state.^S 

A court is without jurisdiction to issue a foreign 
attachment unless the defendant is a nonresident 9 
and foreigpi attachment process cannot be utilized to 
bring an absent defendant before the court, where 
the court would refuse to assert its jurisdiction over 


defendant if process were that of summons person¬ 
ally served.**® In an action against a nonresident 
based on a tort committed wholly outside the state, 
jurisdiction in rem cannot be acquired by garnish- ’ 
ment at the institution of the action.^^ 

§ 124. Jurisdiction of Debt or Property Gar¬ 
nished 

The court must acquire Jurisdiction over the prop¬ 
erty or debt sought to be affected by the garnishment 
In order to render a Judgment against that property or 
debt. 

Although the court may have jurisdiction of the 
parties in the main action, it must also acquire a ju¬ 
risdiction over the property or debt sought to be af¬ 
fected by the ancillary garnishment, in order to ren¬ 
der a judgment against that property or debt, ^2 and 
jurisdiction of the person of the garnishee does not 
necessarily confer jurisdiction of the res or debt.^2 
However, it has been held that it is the person of 


34. Minn.—First State Bank of New 
York Mills v. West. 240 N.W. 892, 
185 Minn. 225. followed in Laide 

V. West, 240 N.W. 894. 185 Minn. 
229. 

Mo.—^Kurre v. American Indemnity 
Co. of Galveston, Tex., 17 S.W.2d 
685, 223 Mo.App. 406. followed In 
Wonsewltz v. American Indemnity 
Co. of Galveston, Tex., App., 17 S. 

W. 2d 691. 

R.L—^King V. Interstate Consol. St. 

Ry. Co., 119 A. 849, 45 R.I. 68. 

28 C.J. p 193 note 52. 

35. Iowa.—Morris v. Union Pac. R. 
Co.. 8 N.W. 804, 56 Iowa 136. 

Determined at time of attachment 
In view of a statute requiring that 
garnishee render an account of de¬ 
fendant’s estate in its possession *‘at 
the_ time the writ was served," Ju¬ 
risdiction of defendant by attaching 
its property In garnishee’s hands 
must be determined on the facts ex¬ 
isting at the time of the attachment. 
—King V. Interstate Consol. St. Ry. 
Co., 119 A. 849, 45 R.I. 68. 

38. S.C.—Mitchum v. Barksdale, 110 
S.E. 673. 118 S.C. 399. 

28 C.J. p 193 note 58. 

37. U.S.—Morris W. Haft & Bros. v. 
Wells, C.C.A,Okl., 93 F.2d 991, 994, 
citing Corpns Juris. 

28 CJ. p 193 note 66. 

38. N.H.—^Whitcomb v. Quinlan, 76 
A. 525, 76 N.H. 429. 

Summons or notice to defendant see 
infra §§ 161-170. 

Cause of action arising in state 
Under Comp.St.l921 § 340, au¬ 

thorizing plaintiff to obtain service 
by publication in a suit to recover 
money based, on attachment, if such 
recovery is on contract, when the 
suit Is not based on contract, Judg¬ 
ment, or decree, the affidayit for gar- 

38. aJ.S.-^22 


nishment must state that the cause 
of action arose wholly within the 
state, which fact must be established 
on trial.—Oklahoma Tool & Supply 
Co. V. Drumright State Bank of 
Drumrlght, 222 P. 975, 97 Okl. 165. 

39. Pa.—^Powers, to Use of Finn, v. 
Slattery, 3 A.2d 780, 333 Pa. 54. 

Test 

Nonresidence in Pennsylvania and 
not residence in another state is test 
of junsdlctlon of Pennsylvania courts 
to issue writ of foreign attaxjhment. 
—Kohl V. Lyons, 189 A. 498, 126 Pa. 
Super. 347. 

Sffeot of personal service 

Personal service on a nonresident 
defendant within the state will not 
defeat' the allegation of nonresidence 
In affidavit for attachment.—^Hoff v. 
Eddy, 123 S.E. 187, 96 W.Va. 462. 

40. Del.—Eastern Union Co. of Del¬ 
aware V. Moffat Tunnel Improve¬ 
ment Dist., 178 A. 864, 6 W.W.Harr. 
488. 

41. Okl.—Welch v. Simmons, 126 P. 
2d 89, 190 Okl. 611. ' 

42. Ala,—Louisville & N. R. Co. v. 
Webb Furniture Co., 108 So. 766, 
214 Ala. 654, 46 A.L.R. 928. 

Arlz,—Weitzel v. Weitzel, 230 P. 1106, 
27 Ariz. 117. 

Ill.—^McCormick v. McCormic^ 243 
Ill.App. 66. 

Maas.—^Arlington Trust Co. v. Le 
Vine, 197 N.E. 196, 291 Mass. 246. 
Mich.—Joy v. Two-Bit Corporation, 

, 283 N.W. 46, 287 Mich. 244. 

!n.Y.—C arpenter v. Parabaugh, 262 N. 
. Y.S. 609, 1.46 Misc. 626. 

S.C.—Mitchum V, Barksdale, 110 S.E. 

673. 118 S.C.. 399. 

28 C.J. p 193 note 69. 

State court’s Jurisdiction of garnish¬ 
ment jproceedings against bankrupt¬ 
cy trustee who collected note after 
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it had been set apart to bankrupt 
as exempt see Bankruptcy $ 356. 
Jurisdiotlou acquired 
Where, after issuance or return of 
execution, affidavit in garnishment is 
filed In court where Judgment was 
secured, and order Is issued thereon 
requiring person alleged to be indebt¬ 
ed to, or to hold property of. Judg¬ 
ment debtor to appear at specified 
time and answer to his indebtedness, 
which order Is duly served, court ac¬ 
quires Jurisdiction of person of gar¬ 
nishee and of subject matter and is 
authorized to determine from parol 
testimony issue thus presented.—Ray 
V. Paramore, 41 P.2d 73, 170 Okl, 495. 

43. Ariz.—^Weitzel v, Weitzel, 230 P. 
1106, 27 Ariz. 117. 

Mass.—^Arlington Trust Co. v. Le 
Vine, 197 N.E. 195, 291 Mass. 246. 
Mo.—^Kurre v. American Indemnity 
Co. of Galveston, Tex., 17 S.W.2d 
686, 223 Mo.App. 406, followed In 
Wonsewltz v. American Indemni¬ 
ty Co. of Galveston, Tex., App., 17 
S.W.2d 691—State ex rel. Shaw 
State Bank v. Pfeffie, 293 S.W. 612, 
220 Mo.App. 676. 

N.Y.—Carpenter v. Parabaugh, 262 N. 

Y.S. 609, 146 Misc. 625. 

28 C.J. p 194 note 60. 

Power over the person who owes a 
debt confers Jurisdiction on courts 
of a state where writ of attachment 
issues.—Huron Holding Corporation 
V. Lincoln Mine Operating Co., Ida¬ 
ho, 61 S.Ct. 613,-312 U.S. 183. 86 L. 
Ed. 726, reversing, C.C.A., Lincoln 
Mine Operating Co. v. Huron Hold¬ 
ing Corporation, 111 P.2d 438, re¬ 
versing, D-O., 27 P.Supp. 720, cer¬ 
tiorari granted Huron Holding Cor¬ 
poration V. Lincoln Mine Operating 
Co., 61 S.Ct 28. 311 U.S. 626, ,^5 L. 
Ed. 397, and rehearing denied 61 S. 
Ct 840, 318 U.S. 698, 85 KEd. 1660. 
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the garnishee, not the res, which confers jurisdic¬ 
tion, and, when garnishment is served, the suit be¬ 
comes a suit in personam against the garnishee.'*^ 
Tangible goods which are not in the possession of 
the garnishee within the jurisdiction of the court 
out of which the writ issues are not bound by the 
writ,46 and, even in those jurisdictions in which for 
the purpose of garnishment the situs of a debt is 
regarded as at the domicile of the debtor, infra § 
125, the rule is held not applicable to tangible prop¬ 
erty within the control of the garnishee but located 
outside of the jurisdiction.46 However, the pro¬ 
ceeds of goods sold outside of the state may be gar¬ 
nished in the hands of a garnishee within the 
state,47 and jurisdiction of a resident garnishee con¬ 
fers jurisdiction as to the debt contracted within 
the state, although the money borrowed and for 
which the debt exists has been carried into another 
state.48 Notwithstanding jurisdiction as to the prin¬ 
cipal defendant may depend on the court’s having 
acquired jurisdiction of the res, judgment may be 
entered against the principal defendant before the 
facts establishing jurisdiction of the res are ascer¬ 
tained, where they are subsequently found to have 
existed.49 

§ 125. - Debts Owing to Nonresident 

Defendants 

a. In general 


b. Judgments in foreign states 

c. Debts owed by foreign corporations 

d. Presence of garnishee 

a. In (General 

Where It is sought to reach a debt owing to a non-, 
resident creditor, the general ruie Is that, if the garnishee 
Is found and process personaily served on him within the 
state, the court thereby acquires Jurisdiction over him 
and can garnish the debt due from him to the debtor of 
plaintiff and condemn It, provided the garnishee could 
himself be sued by his creditor within the state. 

Where it is sought to reach by garnishment a 
debt owing to a nonresident creditor who is the 
principal defendant who has not been personally 
served with process and has not submitted himself 
to the jurisdiction of the court by appearance, the 
rule apparently most in consonance with the gen¬ 
eral purpose and nature of garnishment proceed- 
ings^® is that, if there is a law which provides for 
the garnishment of the debt, then, if the garnishee 
is found and process personally served on him with¬ 
in the state, the court thereby acquires jurisdiction 
over him and can garnish the debt due from him to 
the debtor of plaintiff and condemn it provided the 
garnishee could himself be sued by his creditor 
within the state.61 This rule has been laid down 
by the supreme court of the United States as con¬ 
trolling on the question whether or not a judgment 
against the garnishee in such a case is entitled to 
receive full faith and credit in the courts of other 


Consent to Jnzisdiction 

Jurisdiction over the res cannot be 
conferred by consent.—^Kurre v. 
American Indemnity Co. o.f Galves¬ 
ton, Tex., 17 S.W.Sd 686, 223 Mo.App. 
406, followed in Wonsewitz v. Amer¬ 
ican Indemnity Co. of Galveston, 
Tex., App., 17 S.W.2d $91—State ex 
rel. Shaw State Bank v. Pfeffle, 293 
S.W. 612, 220 Mo.App, 676—Federal 
Truck Co. of St Louis & Mayer, 270 
S.W, 407. 216 Mo.App. 443. 
Presumption ffom failure to answer 
In gramishment proceeding: agralnst 
absentee, g:amish6e*s negrlect to an¬ 
swer within legal delay raises pre¬ 
sumption that he has funds, thus 
maintaining courts Jurisdiction.— 
Spring V. Barr, 120 So. 266, 9 LsuApp. 
732. 

44. D.C.—^U. S. ex rel. Ordmann v. 
Cummings, 86 P.2d 273, 66 App.D. 
C. 107. 

45. Mass.—^Arlington Trust Co. v. Le 
Vine, 197 K.B. 195, 291 Mass. 246. 

26 C.J. p 194 note 61—10 C.J. p 283 
note 90. 

46. Kan.—Wheat v. Platte City & 
Ft D. It Co., 4 Kan. 370. 

28 C.J. p 194 note 63. 

47. Pa.—^Merchants’ & Mfg. Nat 
Bank v. William A. Baeder Glue 
Co., 30 A. 290, 164 Pa. 1. 


48. Ohio.—Barbour v. Boyce, 9 Ohio 
S, & C. P. 332. 6 Ohio N.P. 425. 

49. Wls.—Keep v. Sanderson, ■ 12 
Wis. 352. 

28 O.J. p 194 note 66. 

Sa U.S.—Chioe«o, R. I. & P. R. Co. 
V. Sturm, 19 S.Ct 797, 174 U.S. 
710, 43 L.Bd. 1144. 

28 C.J. p 194 note 67. 

6L U.S.—^Morris W. Haft & Bros. v. 
Wells, C.C.A.Okl., 91 P.2d 991— 
Globe & Rutgers Fire Ins. Co. of 
New York v. Brown, D.C.La., 52 P. 
2d 164—The Copperfield, B.C-Ala., 
7 P.2d 499—German v. Universal 
Oil Products Co., D.C.Mo., 6 P. 
Supp. 53. 

Ark.—^London & Lancashire Ins. Co. 
V. Payne, 22 S.W.2d 166, 180 Ark. 
688—^Hartford Fire Ins. Co. v. Cit¬ 
izens’ Bank of Boonevllle, 266 S.W. 
676, 166 Ark. 551, 39 A.L.R. 1458. 
Conn.—^Parker, Peebles & Knox v. 
National Fire Ins. Co., 150 A. 313, 
111 Conn. 383, 69 A.L.R. 699. 

Del.—^Forest Products Co. v. Magis- 
trelli, 14 A.2d 397, 1 Terry 626. 
Qa,—^H. J. Heinz Co. v. Fortson, 6 S. 

E.2d 594, 61 Ga.App. 52. 

Ky.—^Metropolitan Life Ins. Co. v. 
Hightower, 276 S.W. 1063. 1064, 211 
Ky. 36, 44 A.L.R. 1168, citing Cor¬ 
pus Juris. 

Mass.—Arlingrton Trust Co. r. Le 
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vine, 1»7 N.I!. 196, 291 Mass. 246. 
Mich.—Fraser v. Collier Const. Co., 
298 N.W. 313, 297 Mich. 641—H 
Williamson, Limited, v. Phinney 
Walker Co., 226 N.W. 672, 247 Mich. 
645. 

Minn.—Templeton v. Van Dyke, 210 
N.W. 874, 169 Minn. 188. 

Miss.—McPherson v. Matthews, 108 

So. 494, 143 Miss. 299. 

Mo.—State ex rel. Fielder v. Kirk¬ 
wood, 138 S.W.2d 1009, 345 Mo. 
1089. 

N.H.—Shiatte v. Singer Mfg. Co., 125 
A. 429, 81 N.H 294. 

N.T.—^Zuhlke v. Prudential Life Ins. 
Co. of America, 279 N.Y.S. 888, 244 
App.Div. 549. 

N.D.—Bingenhelmer Mercantile Co. 
V. Weber, 191 N.W. 620, 49 N.D. 
312, 27 A.L.R. 1392. 

Pa.—^Haines v. Lone Star Shipbuild¬ 
ing Co., 118 A. 909, 276 Pa. 260— 
Falk Co. V. American Ry. Fxpress 
Co., 79 Pa.Super. 99. 

Tenn.—^Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 A.L.R. 
380. 

Tex.—^Home Ins. Co. v. Dick, Com. 
App., 16 S.W.2d 1028, affirming. Civ. 
App., 8 S.W.2d 354, and reversed 
on other grounds 50 S.Ct 338, 281 
U.S. 897, 74 L.Ed. 926, 74 A.L.R. 
701. 

28 CJ. p 194 note 68, p 197 note 77. 
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states,52 and its decision is of course binding on the 
state courts as to this question.®^ It is obvious that 
this rule renders the question of the situs of the 
debt of little or no importance,5^ and jurisdiction 
is not defeated because the debt due by the gar¬ 
nishee to defendant arose out of transactions in oth¬ 
er states.55 

However, many cases which substantially agree in 
result with those announcing the rule of suability 
have been based on a consideration of the rule that 
the situs of a debt owing by a resident debtor to a 
nonresident defendant follows the person of the 
debtor.5® Other jurisdictions have held that the 
situs of the debt follows the person of the creditor 
and hence, where the creditor is a nonresident, ju¬ 
risdiction cannot be obtained by service of garnish¬ 
ment on the debtor within the territorial jurisdic¬ 
tion,57 although an exception to the rule that the 
debt follows the person of the creditor has been 
recognized in the case of a debtor residing in the 
state in which the garnishment proceedings are be¬ 
gun whose debt is either by contract or by implica¬ 
tion of law payable therein.58 

Double liability. Apart from any question of the 
situs of the debt it has been held that an order 
which would have the effect of leaving the garnishee 
liable to pay the amount of his debt a second time 
would be refused as inequitable.®^ 

Right of state to alter situs of debt. Some ju¬ 


risdictions, while adhering to the rule that the situs 
of a debt is either at the domicile of the creditor 
or where the written obligation on which the debt 
is due is held and not at the situs of the debtor, 
nevertheless recognize the fact that the local laws 
of other jurisdictions may fix the situs of the debt 
at the domicile of the debtor and that under such 
laws it may be effectually seized in garnishment pro¬ 
ceedings against a nonresident creditor so that com¬ 
pulsory payment under the garnishment will protect 
the debtor everywhere against a suit for the re¬ 
covery of the same debt by the creditor,®® and it is 
obvious that this view accords with the decisions 
of the United States supreme court as to the full 
faith and credit to be given to foreign garnishment 
judgments. The subjection of the obligation of a 
nonresident does not infringe on the sovereignty 
of the state of the nonresident’s domicile and 
it is within the legislative power of the state to de¬ 
clare that the situs of a debt for the purpose of 
garnishment shall be with the debtor when he is 
within the jurisdiction of the state.®2 
Situs as affecting collateral questions. Notwith¬ 
standing the court holds that the situs of a debt 
follows the debtor for the purpose of sustaining 
jurisdiction of garnishment proceedings, it does not 
follow that the situs of the debt will be regarded as 
following the person of the debtor for the determi¬ 
nation of other questions,®® as for examole, the 
right to an* exemption,®4 the effect of an assignment 
in a foreign state,®® or the question of whether or 


52. XJ.S.—Harris ▼. Balk, 25 S.Ct. 
626, 198 U.S. 216, 49 L..EcL 1028, 8 
Ann.Cas. 1084, reversinff 41 S.B, 
940, 180 N.C. 381. 

28 C.J. p 195 note 68H. 

53 - Del.—^Forest Products Co. v. 
Magflstrem, 14 A.2d 897, 1 Terry 
525. 

Ga.—H. J. Hein* Co. t. Fortson, 6 
S.R2d 694, 61 Ga.App. 52. 

Mass.—National Shawmut Bank of 
Boston V. City of Watervllle, Me., 
189 N.B. 92, 285 Mass. 252. 

Minn.—^Templeton v. Van Dyke, 210 
N.W. 874, 169 Minn. 188. 

N.H—Shiatte v. Singer Mfg. Co., 126 
A. 429, 81 N.H 294, 

N.D.—^Blngenhelmer Mercantile Co. 
V. Weber, 191 N.W. 620, 49 N.D. 
812, 27 A.D.R. 1892. 

28 C.J. p 195 note 69. 

5 ^ XJ.S.—Globe & Rutgers Fire Ins. 
Co. of New York v. Brown, D.C.Lia„ 
52 F.2d 164. 

Del,—^Forest Products Co. v. Magls- 
trelli, 14 A.2d 397, 1 Terry. 626. 
Miss.—^McPherson v. Matthews, 108 
So. 494, 143 Miss. 299. 

N.D.—Bingenhftimer Mercantile Co. 


V. Weber, 191 N.W. 620, 49 N.D. 
812, 27 AD.R. 1392. 

28 C.J. p 196 note 70. 

65. Ga.—J. Hein* Co. t. Fortson, 
6 S.R2d 694, 61 Ga.App. 52. 

Sxoeiitlon. as to wages 

Notwithstanding gramishee, when 
summons of garnishment wcus served 
on it within state, owed defendajit 
in original suit certain sum of mon¬ 
ey, where money was earned by de¬ 
fendant wholly within foreign state, 
and payable there, there was no ei> 
ror in overruling traverse to gar¬ 
nishee’s answer.—^Ford v. Southern 
Ry, Co., 126 S.B. 479, 33 Ga.App. 24— 
28 C.J. p 196 note 72 [b] (4). . 

56. Ariz.—Weitzel v. Weitzel, 230 P. 
1106, 27 Arias. 117. 

Conn.—^Parker, Peebles & Knox v. 
National Fire Ins. Co., 160 A 313, 
111 Conn, 383, 69 AL.R. 699. 

Minn.—^Templeton v. Van Dyke, 210 
N.W. 874, 169 Minn, 188. 

N.D.—^Blngenhelmer Mercantile Co. 
V. Weber, 191 N.W. 620, 49 N.D. 
312, 27 A.L.R. 1392. 

28 C.J. p 196 note 72. 

339 


67. Wis.—Kuehn v. Nero, 130 N.W. 

66 , 145 Wis. 256. 

28 C.J. p 197 note 74. 

58. Mo.—State ex rel. Fielder v. 
Kirkwood, 138 S.W.2d 1009, 845 
Mo. 1089. 

28 C.J. p 197 note 75. 

59. Ariz.—Weitzel v. Weitzel, 230 P. 
1106, 27 Ariz. 117. 

28 C.J. p 197 note 76. 
ea Ark.—^Hartford Fire Ins. Co. v. 
Citizens’ Bank of Boonevllle, 266 
S.W. 676, 166 Ark. 651. 39 AL.R. 
1468. 

N.T.—^Zuhlke V. Prudential Life Ins. 
Co. of America, 279 N.T.S. 833, 244 
App.Dlv. 649. 

28 CJ. p 198 note 78. 

61. Tex.—Gerlach Mercantile Co. v. 
Hughes-Bozarth-Anderson Co., Civ. 
App., 189 S.W. 784. 

62. Ga.—^Harvey v. Thompson, 67 S. 
B. 104, 128 Ga. 147, 119 Am.S.R. 
373, 9 L.R.A.N.S.. 766. 

63. XJ.S.—Mason v. Beebee, C.C.Iowa, 
44 F. 566. 

64. XJ.S.—^Mason v. Beebee, supra. 
65« Ill.—Consolidated Tank Line v- 

Collier, 48 IlLApp. 629, affirmed 86 
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not it passes into the custody of a foreign custodian 
of the assets of the creditor.®* 

h. Judgments in Foreign States 

The authorities are conflicting as to whether or not 
the rule that the situs of a debt may follow the debtor 
applies to a Judgment debt. 

While there is high authority to the contrary, 
it has been held that the rule that the situs of a 
debt may follow the debtor and be in a state other 
than that in which the creditor resides does not 
apply to a judgment debt on a judgment obtained in 
another jurisdiction. 

c. Debts Owed by roreign Oorporatioiis 

It is generally held that a debt owing to a nonresi¬ 
dent by a foreign corporation served, with process in 
the state may be reached in garnishment proceedings. 

Where a foreign corporation may be summoned 
as garnishee, as is discussed supra § 38, it has been 
held, either under the view that the situs of the 
debt follows the person of the debtor or that a debt 
may be made the subject of garnishment where the 
garnishee might have been sued thereon by the 
principal defendant within the jurisdiction, that a 
debt owing to a nonresident by a foreign corpora¬ 
tion served with process in the state may be 
reached.®® '^This is true notwithstanding the trans¬ 


action out of which the debt arose took place out¬ 
side of the state."^® Under the rule that the situs 
of the debt follows the creditor a debt owing by a 
foreign corporation to a nonresident cannot be 

reached: 71 

A stipulation filed by a foreign corporation as a 
condition to doing business within the state, that 
process served on a particular officer of the state 
shall have the same effect as if personally served 
on the company, does not necessarily bring into the 
state the situs of a debt which the corporation owes 
elsewhere,72 nor does it give the corporation a 
domicile within the state for all purposes.73 Un¬ 
der statutes providing that a foreign corporation 
may be sued by a resident of the state for any cause 
of action or by a plaintiff not a resident of-the 
state when the cause of action has arisen or the 
subject of the action is situated in the state, a for¬ 
eign corporation doing business within the state 
cannot be made a garnishee in an action by a resi¬ 
dent where the debt which it is sought to reach 
rests on a contract not made within the state.74 

Corporations chartered in several states are to 
be treated as corporations of each state, so that an 
indebtedness due from them to nonresidents may 
be reached by garnishment in either state.76 


N.B. 766, 148 IlL 259, 39 Am.S.K. 
181. 

66- N.Y.—Osgood v. Maguire, 61 N. 
Y. 624. 

28 C.J. p 198 note 85. 

67. TJ.S.—^Huron Holding Corpora¬ 
tion v. Lincoln Mine Operating Co., 
61 S.Ct. 613, 312 TJ.S. 183, 86 L.Ed. 
726, reversing, C.C.A., Lincoln Mine 
Operating Co. v. Huron Holding 
Corporation, 111 r.2d 438, revers¬ 
ing, D.C., 27 F.Supp. 720, certiorari 
granted' Huron Holding. Corpora¬ 
tion V. Lincoln Mine Operating Co., 

61 S.Ct. 28, 311 U.S. 626, 86 L.Ed. 
397, and rehearing denied 61 S.Ct. 
840, 313 U.S. 698, 85 L.Ed. 1660. 

68. Mo.—^Meierhoffer v. Kennedy, 
263 S.W. 416, 804 Mo. 261. 

28 C.J. p 199 note 89. 

Garnishment of foreign Judgrment see 
supra § 94. 

69. U.S.—Glohe & Butgers Fire Ins. 
Co. of New York v. Brown, D.C.La., 

62 F.2d 164—The Copperfield, D.C. 
Ala., 7 F.2d 499. 

Ark.—London St Lancashire Ins. Co. 
V. Payne, 22 S.W.2d 165, 180 Ark. 
638. 

Conn.—Parker, Peebles St Knox v. 
B1 Saieh, 141 A. 884, 107 Conn. 646, 
59 A.L.R. 1424. 

Del.—^Forest Products Co. v. Magis- 
trelll, 14 A.2d 397, 1 Terpr 626. 
Ky.—^Metropolitan Life Ins. Co. v. 

' Hightower, 276 S.W. 1063, 211 Ky. 
86, 44 A.L.R. 1168. ^ 


Mich.—Fraser v. Collier Const. Co., 
298 N.W. 313, 297 Mich. 641—H. 
Williamson, Limited v. Phinney 
Walker Co., 226 N.W. 672, 247 

Mich. 646. 

Minn.—Templeton v. Van Dyke, 210 
N.W. 874, 169 Minn. 188. 

N.H.—Shlatte v. Singer Mfg. Co., 
126 A. 429, 81 N.H. 294. 

N.D.—Bingenheimer Mercantile Co. 

V. Weber, 191 N.W. 620, 49 N.D. 
312, 27 A.L.R. 1392. 

Pa.—Haines v. Lone Star Shipbuild¬ 
ing Co., 118 A. 909, 275 Pa. 260. 
Tenn.—Burnett v. Simmon^, 135 S. 

W. 2d 462, 176 Tenn. 422. 

Tex—^Norton v. B. & A. Drilling Co., 
Com.App., 34 S.W,2d 1095, revers¬ 
ing B. & A. Drilling Co., v. Norton, 
Civ.App., 20 S.W.2d 413—^Home Ins. 
Co. V. Dick, Com.App., 15 S.W.2d 
1028, affirming, Civ.App,, $ S.W.2d 
364, and reversed on other grounds 
50 S.Ct. 338, 281 U.S. 397, 74 L.Ed. 
926, 74 A.L.R. 701. 

28 C.J. p 199 note 96. 

7a U.S.—The Copperfield, D.C.Ala., 
7 F.2d 499. 

Ark.—London & Lancashire Ins. Co. 
V. Payne, 22 S.W.2d 166, 180 Ark. 
638. 

Oa.—^H J. Heinz Co. v. Fortson, 6 
S.E.2d 594, 61 Ga.App. 52. 

Mich.—^Fraser v. Collier Const. Co., 
298 N.W. 813, 297 Mich. 641—H. 
Williamson, Limited, v. Phinney 
Walker Co„ 226 N.W. 672, 247 

Mich. 646. 


N.D.—Bingenheimer Mercantile Co. 
V. Weber, 191 N.W. 620, 49 N.D. 
312, 27 A.L.R. 1392. 

Tenn.—Burnett v. Simmons, 136 S.W. 

2d 462, 176 Tenn. 422. 

28 C.J. p 199 note 96. 

JsL Minnesota 

(1) It has been held Immaterial 
where the debt was contracted or 
incurred.—Templeton v. Van Dyke, 
210 N.W. 874, J69 Minn. 188. 

(2) However, in an earlier case it 
was held necessary that the transac¬ 
tion out of which the indebtedness 
arose shall have taken place within 
the state, or that the indebtedness 
must be payable within the state.— 
Swedish-American Nat. Bank v. 
Bleecker, 75 N.W. 740, 72 Minn. 383, 
71 Am.S.R. 492, 42 L.R.A. 283. 

71- N.Y.—^Douglass v. Phenix Ins. 
Co., 33 N.B. 938, 138 N.Y. 209, 34 
Am.S.R. 448, 20 L.R.A. 118. 

28 C.J. p 199 note 1. 

72. Minn.—Swedlsh-American Nat. 
Bank v. Bleecker, 75 N.W. 740, 72 
Minn, 383. 71 Am.S.R. 492, 42 L.R. 
A. 283. 

73- Minn.—Swedish-American Nat 
Bank v. Bleecker, supra. 

74- Md.—Cromwell v. Royal Canadi¬ 
an Ins. Co., 49 Md. 366, 33 Am.R. 
268—Myer. v. Liverpool, London & 
Globe Ins. Co., 40 Md. 696. 

75- Tenn.—Mobile, & O. R. Co. v. 
Barnhill, 19 aW. 21, 91 Tenn. 396, 
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d. Presence of damisliee 

The authorities are ponflicting as to whether or not 
temporary presence of the garnishee in the state is suf¬ 
ficient to confer Jurisdiction. 

Under the rule making the existence of a right to 
sue the garnishee on the debt within the jurisdiction 
the test of the right to reach the debt by garnish¬ 
ment, although the presence of the garnishee with¬ 
in the state is b.it temporary, jurisdiction of the 
state courts may be sustained if during such tem¬ 
porary presence in the state the principal debtor 
could have sued h'm there to recover the debt.*^® 
While it has been said that the theory of temporary 
presence in the state is no longer material in view 
of the fact that a judgment properly obtained is en¬ 
titled to full faith and credit,77 in some early cases 
it was held that the rule that the debt follows the 
person of the debtor is inapplicable to a foreign cor¬ 
poration debtor merely temporarily within the 
state.JS However, where the principal defendant 
and the trustee are nonresidents, service may be 
made on the trustee who is temporarily within the 
state provided he has at the time with him in the 
state the property of the principal defendant.79 A 
nonresident who intervenes to protect its rights to 
a fund in the hands of a garnishee cannot itself be 
made a garnishee as to a debt to a nonresident prin¬ 
cipal defendant, the situs of which is in another ju- 
risdiction.8<^ A partner in a commercial house, es¬ 
tablished in a foreign country, residing within the 
state, cannot be held as the trustee of a creditor 
of the house, on account of moneys advanced to 
the house at the place of their domicile.^^ Where 
defendant is a nonresident and only constructively 
•before the court, jurisdiction cannot be acquired by 
the garnishment of a nonresident corporation which 
was indebted to defendant in the state in which both 


the corporation and defendant were resident.^^ 

§ 126. - Stipulated Place of Pa3niient 

Outside of State 

Ordinarily the mere fact that the debt is payable in 
another state will not oust the courts of the state in 
which the debtor is found of Jurisdiction. 

The mere fact that the debt is payable in another 
state will not oust the courts of the state in which 
the debtor is found of jurisdiction.^^ However, 
where the debtor is bound to pay at a particular 
place outside of the state and the payment in any 
other manner will not discharge his contract, he 
cannot be summoned as a garnishee where defend¬ 
ant is a nonresident.84 The place of payment is not 
material where the garnishee makes no claim in that 
respect, and both the garnishee and the principal de¬ 
fendant have -been personally served.®® 

§ 127. - Plaintiff and Defendant Both 

Nonresidents 

Except ffs prohibited or restricted by statute, garnish, 
ment proceedings may ordinarily be entertained al¬ 
though both the plaintiff and defendant are nonresidents. 

In some jurisdictions, garnishment proceedings 
may be entertained although both plaintiff and de¬ 
fendant are nonresidents,®® unless the statute pro¬ 
hibits or restricts such proceedings.® 7 Under the 
view that garnishment proceedings may be main¬ 
tained wherever an action might have been brought 
by defendant against garnishee, a corporation doing 
business in two states may be garnished in one of 
them on an indebtedness contracted and payable in 
the other, although both plaintiff and defendant are 
residents of such other state;®® but a contrary con¬ 
clusion has been reached under the view that the 
situs of the debt follows the person of the credi- 


80 Am.S.R. 889—Holland v. Mobile, 
& O. R. Co., 16 L.ea 414. 

78. Tenn.—Dickson v. Simpson, 113. 
S.W.2d 1190, 172 Tenn. 680, 116 
A.L..R. 380. 

28 C.J. p 200 note 8. 

77. Minn.—^Templeton v. Van Dyke, 
210 N.W. 874, 169 Minn. 188. 

78- W.Va.—Baltimore A O. R. Co. v. 
Allen, 52 S E. 465, 68 W.Va, 388. 112 
Am.S.R. 976, 3 L.R.A.,N.S., 608. 

28 C.J. p 200 note 9. 

79. W.Va.—^Pennsylvania R. Co. v. 
Rogers, 44 S.E. 300, 62 W.Va. 450, 
62 L.R.A. 178. 

28 C.J. p 200 note 10. 

80. Wis.—Thomas v. Citizens* Nat. 
Bank, 147 N.W. 1006, 167 Wis. 635. 

28 C.J. p 200 note 11. 

81. Mass.—Kidder v. Packard, IS 
Mass. 80. 


82. N.Y.—Carpenter v, Farabaugh, 
262 N.T.S. 609, 146 Misc. 625. 

28 C.J. p 200 note 13. 

83. U.S.—The Gopperneld, D.C.Ala., 
7 F.2d 499. 

Ariz.—^Weitzel v. Weitzel, 230 P. 
1106, 27 Ariz. X17. 

Ark.—London & Lancashire Ins. Co. 

V. Payne, 22 S,W.2d 166, 180 Ark. 
638. 

Del,—^Forest Products Co. v. Magis- 
trelli, 14 A2d 397, 1 Terry 626. 

Ga.—^H. J, Heinz Co, v. Fortson, 6 
S.B.2d 694, 61 Ga.App. 52. 

Mias.—^McPherson v. Matthews, 108 
So. 494, 143 Miss.v299. 

28 C.jr. p 198 note 86. 

8 L Mich.—^Hamilton v. Rogers, 34 
N.W. 278, 67 Mich. 136. 

85. Minn.—^MeShane v. Knox, 114 N. 

W. 955, 103 Minn. 268, 20 L.R.A.,N. 
S., 271. 


86 . Conn.—^Parker, Peebles & Knox 
V. National Fire Ins. Co,, 160 A. 
313, 111 Conn. 383, 69 A.L.R. 699. 

Mich.—Fraser v. Collier Const. Co., 
298 N.W. 313, 297 Mich. 641—H 
Williamson, Limited, v. Phlnney 
Walker Co.. 226 N.W. 672, 247 

Mich. 645. 

Minn.—^Templeton v. Van Dyke, 210 
N.W. 874, 169 Minn. 188. 

Mo.—State ex rel. Fielder v. Kirk¬ 
wood, 138 S.W.2d 1009, 346 Mo. 
1089, 

Ohio.—^Hammond v. MacKay, 21 Ohio 
N.P„N.S., 478. 

28 C.J. p 200 notes 14, 16. 

87. Tenn.—Brown v. Pace, Ch., 49 
S.W. 366. 

28 C.J. p 200 note 16. 

88 . Ill.—Wabash R. Co. v. Dougan, 
31 N.E. 694, 142 Ill. 248, 34 Azn.S.R. 
74. 

28 C.J. p 200 note 17. 
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tor,S9 and under this view, where both the debtor 
and the creditor are outside of the state a proceed¬ 
ing cannot be begun by service of the garnishment 
process on an agent of the nonresident of debtor,^® 
although the agent is the superintendent of a for¬ 
eign insurance company debtor who has full au¬ 
thority to represent the company for service of 
process.^^ Although, where both plaintiff and de¬ 
fendant are nonresidents, it has been held that ju¬ 
risdiction cannot be acquired by service on a non¬ 
resident garnishee temporarily within the state,^^ 
it has been said that the theory of temporary pres¬ 
ence in the state is no longer material, in view of 
the fact that a judgment properly obtained is enti¬ 
tled to full faith and credit.®^ 

Of course, the courts have jurisdiction to enter¬ 
tain garnishment proceedings, although all the par- 
lies are nonresidents where defendant and garnishee 
are both personally served with process while in 
the state.^^ 

§ 128. Jurisdiction of Gamishoe 

The garnishee must be within the jurisdiction of the 
court and Jurisdiction of his person must have been ob¬ 
tained. • 

The garnishee must be within the jurisdiction of 
the court,®® and jurisdiction of the person of the 
garnishee must have been obtained.®® Service of 
process on the garnishee within the jurisdiction 
confers jurisdiction of the controversy as between 
plaintiff and the garnishee.®*^ Where a writ of gar¬ 
nishment is issued and served before service of the 
declaration on the principal defendant as required 
by statute, the court will have jurisdiction of the 
garnishee subject to the necessity of acquiring ju¬ 
risdiction of the principal defendant.®® The fact 
that so far as concerns original process, a garnishee 


would be subject only to the jurisdiction of a par¬ 
ticular court will not preclude him from being 
brought into another court a§ a garnishee.®® 

§ 129. Objections and Waiver 

A plea to the jurisdiction must be applicable to the 
facts and issues involved, but a waiver of the objection 
will not be found unless it cieariy appears from a record 
unambiguous on the point. 

A plea to the jurisdiction must be applicable to 
the facts and issues involved.^ Although it has 
been held that an absconding debtor cannot plead in 
abatement that the trustee had no effects of defend¬ 
ant in his hands, it being held that plaintiff has a 
right to an answer of the garnishee on this ques¬ 
tion,2 it has also been held that where defendant is 
a nonresident not served with process, he may ap¬ 
pear by attorney and secure a dismissal of the ac¬ 
tion on the ground of want of jurisdiction in that 
no debt or property belonging to him was attached 
in the garnishee’s hands,® and a waiver of the ob¬ 
jection will not be found, unless it clearly appears 
from a record unambiguous on that point.^ Where 
an action for libel against a foreign corporation 
was commenced in a state court by trustee process 
•in violation of a state statute, the giving of a bond 
by defendant to release the garnishees was not a 
waiver of its right to object to the jurisdiction of 
the court.® Where the proceeding is illegal and 
void through the wrongful consolidation of several 
claims in a single proceeding, defendant can urge 
the objection, although he has given bond and dis¬ 
solved the garnishment.® In an action against a 
nonresident garnishee, an order of attachment can¬ 
not be issued on the ground of nonresidence, al¬ 
though the garnishee may appear and answer to the ’ 
merits.'^ 


89. U.S.—Central Trust Co. v. Chat- 
tanoogra, H. & C. H. Co.. C.C.Tenn., 
68 F. 685. 

Colo.—^Atchison, T. & S. F. R. Co. v. 
Masrsar^i* 39 P. 985, 6 Colo.App. 85. 

90. Colo.—^Everett v. Connecticut 
Mut. Life Ins. Co., 36 P. 616, 4 Colo. 
App. 609. 

91. Colo.—^Everett v. Connecticut 

Mut. Life Ins. Co., supra. 

99. Mass.—^Tingrley v. Bateman. 10 
Mass. 343. 

28 C.J. p 201 note 22. 

93. Minn.—Templeton v. Van Dyke, 
210 N.W. 874, 169 Minn. 188. 
Contra McKinney v. Mills, 83 N.W. 

452, 80 Minn. 478, 81 Am.S.R. 278. 

94. Minn.—^McSliane v. Elnox, 114 N. 
W. 966, 103 Minn. 268, 20 L.R.A.,N. 
S.* 271. 

95. Pa.—^Rex V. Paramount Rubber 
Co. of New Jersey, 168 A. 366, 
110 Pa.Super. 586. 


S.C.—^Mitebum v. Barksdale. 110 S.E. 
678, 118 S.C. 399. 

Tenn.—^Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680. 116 A-L.R. 
380. 

-28 C.J. p 201 note 23. 

96. Tenn.—^Dickson v. Simpson, su¬ 
pra. 

28 C.J. p 201 note 24. 

Jurisdiction of person ets conferring 
Jurisdiction of res see supra § 124. 

97- D.C.—D. S. ex reL Ordmann v. 
Cummings, 85 F.2d 273, 66 App.D.C. 
107. 

28 C.J. p 201 note 25. 

Issuance of writ to another county 
see infra 9 150. 

96. Mich.—Coe v. Hinkley, 67 N.W. 

915, 109 Mich. 608. 613. 

28 C.J. p 201 note 26. 

99. La.—Smi-th v. Durbrldge, 26 La. 
Ann. 531. 


1- Tenn.—Mountain City Mill Co. v. 

Waller. 1 Tenn.Ch. 629. 

28 C.J. p 201 note 28. 

TTse of informal statement 
Mere informal statement of disclo¬ 
sure by garnishee has been held not 
available in aid of defendant's plea 
to Jurisdiction.—^Parker. Peebles & 
Knox V. El Saleh, 141 A. 884, 107 
Conn. 546, 69 A.L.R. 1424. 

2 . Conn.—^Doty v. Reed, 2 Root 81— 
Bacon v. Masters. 2 Root 43. 

3. La.—Oliver v. Gwln, 17 La. 28. 

4. U.S.—^Lowenstein v. Levy. Tenn.,. 
212 F. 388, 129 C.C.A. 59. 

5- U.S.—^Macurda v. Globe Newspa¬ 
per Co., C.C.Me., 165 F. 104. 

6 . Ga.—^Morgan v. Latham. 36 S.B- 
99, 111 Ga. 835. 

7- Ohio.—Sciualr v. Shea, 26 Ohio SU 
645. 

28 C.J. p 201 note 85. 
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Where the absence of jurisdiction is apparent 
from the face of the record, it may be urged for 
the first time on appeal or writ of error.® 

§ 130. -Appearance by Defendant in 

Principal Action 

Defendant may confer Jurisdiction of his person on 
the court by a general appearance. 

Defendant may, as in other proceedings, confer 
jurisdiction of his person on the court by a general 
appearance,® and where there has been a general 
appearance by defendant, the garnishee cannot ques¬ 
tion the jurisdiction of the proceedings as to de¬ 
fendant.^® Although by a general appearance in the 
main action defendant confers jurisdiction over his 
person in. the garnishment proceedings,it has been 
held that such appearance will not cure jurisdic¬ 
tional defects in the garnishment proceedings.^^ 

Where there is no personal service on the prin¬ 
cipal defendant, judgment cannot be entered against 
him on his appearance specially to plead in abate¬ 
ment or to move that the action be dismissed.^® 

§ 131. -Appearance by Defendant in 

Garnishment Proceedings 

Where a garniahment proceeding Is distinct from 
the main action, an appearance In the garnishment pro¬ 
ceeding cannot be regarded as an appearance In the 
main action. 


The defendant in the main action has a right to 
appear in the garnishment proceeding.^^ Where 
under the statute the service of a garnishee sum¬ 
mons is regarded as the commencement of an ac¬ 
tion against the garnishee which is a new action 
distinct from the main action, an appearance in the 
garnishment proceeding cannot be regarded as an 
appearance in the main action.^® So the fact that 
the principal defendant appears as a witness for 
the garnishees in a garnishee action does not con¬ 
stitute an appearance in the action against him.^® 

§ 132. - Objection and Waiver by Gar¬ 

nishee 

While voluntary appearance by the garnishee gives 
Jurisdiction of the person of the garnishee, ordinarily the 
garnishee cannot waive any of the rights of the principal 
defendant. 

The garnishee ordinarily cannot waive any of the 
rights of defendant.^*^ Thus, the garnishee cannot 
waive, as by acceptance of service or by voluntary 
appearance, essential elements giving control over 
the property or res,^® and a voluntary appearance 
or submission to the jurisdiction of the court by 
the garnishee will not confer' jurisdiction to render 
judgment against the garnishee where there is no 
valid judgment against defendant.^® Although vol¬ 
untary appearance by the garnishee gives jurisdic¬ 
tion of the person of the garnishee,^® assent of the 


a. Md.—^Brucs v. Cook, 6 Gill & J. 
346—^Terby v. Lackland, 6 Harr. & 
J. 446. 

9. Mich,—^Fildew v. Stockard, 239 
N.W. 868, 256 Mich. 494. 

Minn.—Chapman v. Foshay, 288 N.W, 
637, 184 Minn. 318. 

Okl.—O’Dell V. Nelson & Myers, 79 
P.2d 212, 182 Okl. 663. 

28 C-J. p 201 note 36. 

10. Vt.—Washburn v. New Tork & 
Vermont Min. Co., 41 Vt. 60. 

28 C.J. p 202 note 37. 

T.1- Minn.—Chapman v. Foshay, 238 
N.W. 637, 184 Minn. 318. 

12. Mich.—Webber v. Richter, 187 
N.W. 628, 217 Mich. 661. 

28 C.J. p 202 note 38. 

13. Mass.—^Koontz v. Baltimore & O. 
R. Co., 107 N.F. 973, 220 Mass. 285, 
L.R.A.1916D 838. 

14. Tex.—Gray Co. v. Ward, Civ. 
App., 145 S.W.2d 650, error dis¬ 
missed, Jud^rment correct. 

Special or sreneral appearance 

Defendants* appearance de bene es¬ 
se after g^amishee had obtained or¬ 
der to stay foreigm attachment pro- 
ceedingr put defendants in position to 
challengre sufficiency of affidavit of 
cause of action, and, since such ap¬ 
pearance is a “dilatory plea” defend- 
.-ants were required to act promptly. 


and failure so to act converted it into 
a “greneral appearance”.—^Marano v. 
Granata, 30 Al2d 243, 151 Pa.Super. 
454. 

Voluntary appearance 

Where gramishee had obtained or¬ 
der to stay foreign attachment pro¬ 
ceeding, defendants’ appearance de 
bene esse was “voluntary.”—^Marano 
V. Granata, supra. 

15. Wis.—State v. Cordes, 58 N.W. 
771, 87 Wis. 373—Beaupre v. Brig¬ 
ham, 48 N.W. 596, 79 Wis. 436. 

10. Wis.—^Beaupre v. Brigham, su¬ 
pra. 

28 C.J. P 202 note 41. 

17- Minn.—Chapman v. Foshay, 238 
N.W. 637, 184 Minn. 318. 

Tex.—^Harvey v. Wichita Nat. Bank, 
Civ.App., 113 S.W.2d 1022—^Pumph- 
rey v. Hunter, Civ.App., 270 S.W. 
237. 

18. Ky.—^United Collieries v. Martin, 
60 S.W.2d 125, 248 Ky. 808, 89 A. 
L.R. 971. . 

Mich.—^People’s Wayne County Bank 

V. Stott, 224 N.W. 362, 246 Mich. 
540, 64 A.L.R. 427—Segar v. Mus- 
kegoxi. Shingle & Lumber Co., 45 N. 

W. 982, 81 Mich. 344. 

Mo.—State ex rel. Shaw State Bank 
V. Pfeffle, 293 S.W. 512, 220 Mo. 
App. 676—^Trinidad Asphalt Mfg. 
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Co. V. Standard Oil Co., 258 S.W. 
64. 214 Mo.App. 116. 

28 C.J, p 202 note 44. 

Waiver of defects in garnishment 
writ or summons see infra § 164. 
Waiver of absence of, or defects in, 
service of garnishment see infra § 
167. 

JnrisdiotiOB over res cannot be 
waived.—^Kurre v. American Indem¬ 
nity Co. of Galveston, Tex., 17 S.W.2d 
685, 223 Mo.App. 406, followed In 
Wonsewitz v. American Indemnity 
Co. of Galveston, Tex., Mo.App., 17 
S.W.2d 691—State ex reL Shaw State 
Bank V. Pfeffle, 293 S.W. 612, 220 Mo. 
App. 676—Federal Truck Co. of St. 
Louis V. Mayer, 270 S.W. 407, 216 
Mo.App. 443. 

19. Iowa.—Schaller v. Marker, 114 N. 

W. 43, 136 Iowa 675. 

28 C.J. p 202 note 45. 

ga Ark.—^Harding Const. Co. v. 
Drainage Dist. No. 17, 13 S.W.2d 
312, 178 Ark. 778. 

Ga.—Southern Pac. Co. v. Davison- 
Paxon Co., 165 S.F. 862, 45 Ga.App. 
719. 

Ill.—Senelick v. Mann, 239 Ill.App. 
689. 

Iowa.—^Farmers’ Union Fxch. of Riv¬ 
erside V. Iowa Adjustment Co., 208 
N.W. 283, 201 Iowa 78. 
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garnishee cannot confer jurisdiction as against the 
principal defendant.^^ 

While the primary duty of the garnishee is to 
raise questions pertaining to whether he has funds 
belonging to defendant ,22 the garnishee may ques¬ 
tion the validity of the proceeding,2^ particularly 
where it is sought to make him personally liable 
by reason of the payment of the fund sought to 
be subjected, 2 ^ and where the principal defendant is 
not personally before the court, the garnishee must, 
for his own protection, inquire whether the court 
has jurisdiction over defendant or himself.25 In 
garnishment to enforce payment of judgment, gar¬ 
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nishee is entitled to plead to the jurisdiction on the 
ground that proceedings can be instituted only in 
the court in which the judgment is rendered.26 

It has been held that the garnishee may urge 
the absence of jurisdiction at any stage of the pro¬ 
ceedings, 2 7 and that garnishees by default in answer 
are not concluded from raising the question of ju¬ 
risdiction over the principal defendant by motion to 
vacate the judgment against the principal defend¬ 
ant and themselves for want of jurisdiction.28 

Objections and defenses by garnishee generally 
are considered infra §§ 196-207. 
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C. VENUE 


§ 133. In General 

The venue of garnishment proceedings depends on 
the governing statute. 

Where statutes contain specific provisions as to . 
venue in garnishment proceedings, such statutes are 
controlling.2^ Under some statutes to that effect, 
the garnishment proceedings should be instituted in 
the county where the trustees or garnishees, or at 
least one of them, reside or have their usual place 
of business.^® By the express provision of other 
statutes, garnishment proceedings may be instituted 


in any county in which the garnishee may be served 
with process.2l 

It is held in some jurisdictions that the county 
in which the main action is pending or the judg¬ 
ment has been rendered is the proper county in 
ivhich to issue the writ of garnishment, regardless 
of the residence of the garnishee ;22 but the gar¬ 
nishee is entitled to trial in the county of his resi¬ 
dence of any issue formed by plaintiffs controvert¬ 
ing of his answen23 It has also been held that, 
where the garnishment is to enforce a judgment, it 


Minn.—Chapman v, Foshay, 238 N.W. 

637, 184 Minn. 318, 

Utah.—^Upper Blue Bench Irr, Dist. 

V. Continental Nat. Bank & Trust 
Co., 72 P.2d 1048, 98 Utah 325. 

28 C.J. p 202 note 43. 

Appearance to vacate Judgment 
Appearance of garnishee by motion 
to vacate void judgment does not 
confer jurisdiction on court which it 
did not have when judgment wfius giv¬ 
en.—Bunnell v. Wynns, 56 P.2d 267, 
IS Cal.App.2d 114, 

ax. Mich.—Webber v. Richter, 187 N. 

W. 628, 217 Mich. 661. 

aa. Pa.—^Marano v. Granata, 30 A.2d 
243, 151 Pa.Super. 454. 

as. Ala.—Louisville & N. R. Co. v. 
Webb Furniture Co., 108 So. 766, 
214 Ala. 654, 46 A.L.R. 928. 

Ky.—^United Collieries v. Martin, 60 
S.W.2d 125. 248 Ky. 808. 89 A.L.R. 
971. 

Pa.—^Marano v. Granata, 30 A.2d 243, 
161 Pa.Super. 454. 

24. Ky.—^United Collieries v. Martin, 
60 S.W.2d 125. 248 Ky. 808, 89 A.L. 
R. 971. 

25. Ky.—^United Collieries v. Martin, 
60 S.W.2d 125, 127, ^48 Ky. 808, 89 
A.L.R 971, citing Corpus Juids. 

28 CI.J. p 202 note 46. 

Objection to jurisdiction of subject 
of action see infra 9 199. 


28. La.—^Featheraton'h v. Compton, 
3 La.Ann. 380. 

28 C.J. p 203 note 49. 

27. Pa.—Marano v. Granata, 30 A. 

2d 243, 161 Pa.Super. 464. 

28 C.J. p 202 note 47. 

2a N.D.—Atwood V. Tucker, 145 N, 
W. 587, 26 N.D. 622, 61 L.R.A„N.S., 
697. 

28 C.J. p 208 note 48. 

29. Mo.—Kilroy v. Briggs, 200 S.W. 
436, 198 Mo.App. 240. 

28 C.J. p 203 note 50. 

30. Mass.—^Hooper v. Jellison, 22 
Pick. 260. 

28 C.J. p 203 note 56. 

Statute so construed 
A statute authorizing the service 
of the writ of garnishment on the 
garnishee wherever he may be found 
has been held not to authorize the 
commencement of the garnishment 
suit in any jurisdiction other than 
that in which the garnishee resides 
or has a place of business.—Thomp¬ 
son V. Central Metal & Supply Co„ 
148 A. 231, 168 Md. 186—Sanitary 
Grocery Co. v. Soper, 126 A. 64, 146 
Md. 130. 

All tnurtoes in one county 

Under such a statute, where there 
are several trustees and they all re¬ 
side in one county, the writ must be 
made returnable in the county in 
which all of the trustees reside. 


Me.—Greenwood v. Pales, 6 Me. 406. 
Mass.—Jacobs v. Mellen, 14 Mass. 
132. 

3L Tex.—^Alamo F. Ins. Co. v. Heth- 
erington, Clv.App., 39 S.W. 968. 

28 C.J. p 203 note 64. 

32. N.D.—Ruchverg v. Russell, 3 N. 
W.2d 469, 71 N.D. 668. 139 A.L.R 
1474—Thorson v. Weimer, 230 N.W. 
696, 69 N.D. 457. 

Wash.—State ex rel. Gamble v. Su¬ 
perior Court for King County, 66 P. 
2d 1136,. 190 Wash. 127. 

33. Wash.—State ex rel. Gamble v. 
Superior Court for King County, 
supra. 

£088 of jazi8diotlon 

(1) Under statute to that effect, 
where the nonresident garnishee’s 
answer is controverted, the court is 
deprived of jurisdiction to try the 
controverted issues, jurisdiction vest¬ 
ing in the court of the garnishee’s 
county of residence.—Clay Bldg. Ma¬ 
terial Co. V. First Nat. Bank of Mid¬ 
land, Tex-Civ/App., 161 S.W.2d 799— 
State V. Rembert Nat. Bank of Long¬ 
view, Tex.Civ.App., 113 S.W.2d 400— 
Johnson v. McDonald, Tex.Civ.App., 
73 S.W.2d 128, error dismissed. 

(2) Under such circumstances, the 
only proper order is to strike the 
cause from the docket, not to trans¬ 
fer it; but such order of transfer is 
ineffective and does not prejudice 

I plaintiff in his statutory right to pro- 



38 C. J. S. GARNISHMENT § 135 


must issue from a court of the garnishee’s domicile, 
but that where it accompanies a writ of attachment 
it may issue only from a court of defendant’s dom- 
icile.3^ 

Statutes fixing the venue of actions against par¬ 
ticular classes of corporations have been held ap¬ 
plicable as fixing the venue of proceedings in which 
the garnishee is a corporation.^^ 

The application of principles and statutes gov¬ 
erning venue generally to garnishment proceedings 
is considered in the C.J.S. title Venue in connection 
with the discussion of the particular principles in¬ 
volved, as, for example, the application to garnish¬ 
ment proceedings of the principle that venue is de¬ 
termined by the residence of the principal parties 
in the CJ.S. title Venue §§ 81-125, also 28 CJ. 
notes 51-53, p 204 note 61. 

Both parties nonresidents. Where both plaintiff 
and defendant are nonresidents of the state, pro¬ 
ceedings by garnishment within the state must be 
begun in the county in which the garnishee re¬ 
sides.^® 

§ 134. Issuance of Writ to Another County 

Except where statutes authorize the summoning of 
the garnishee In, and the issuance of the writ to, any 
county wherein the garnishee may be found, the writ 
cannot issue to a county other than that in which the 
principal action is brought. 

Under statutory provisions to that effect, when a 
garnishee proceeding is instituted in one county a 
garnishee may be summoned in any other county 
within the state wherein he may be found,®*^ and a 
garnishment writ may be issued to such a county,38 
or separate writs may be issued to several coun- 
ties.5® However, under statutes to that effect,^® 
or in the absence of statutory permission,a gar- 

ceed in the county of the grarnlshee’s 
residence.—Clay Bldg*. Material Co. v. 

First Nat, Bank of Midland, supra. 

34. Ia.—G oodwin v. Southern Kraft 
Corporation, App., 6 So.2d 788. 

35. Ga.—Clark v. Chapman^ 45 Ga. 

486. 

28 C.J. p 203 note 69. 

36. Mich.—Stern v. 

W. 968, 105 Mich. 686. 

28 C.J. p 203 note 68. 

37. Mo.—State v. Barnett, 180 S.W. 

458, 193 Mo.App. 36. 

28 C.J. p 204 note €2. 

Only one defendant in county' 

Although only one defendant had 
property in the county where the at¬ 
tachment suit was brought, garni¬ 
shees residing in another county in¬ 
debted to all or part of the defend¬ 
ants may be summoned.—State v. 


nishment writ cannot issue to a county other than 
that in which the principal action is brought. 

Where the statute authorizes the writ to be issued 
to another county, the fact that the garnishee is 
not a resident of the county in which the action is 
brought will not deprive the court of jurisdiction 
but the failure to comply with the requirements es¬ 
sential to authorize this mode of procedure is fa- 
tal.‘^3 Where the statute so provides, it is necessary 
in order that a writ may issue to another county 
that the property of the principal defendant should 
have been attached or a garnishee served with proc¬ 
ess in the county from which the writ issues 
and, where no service has been made in the county 
in which the proceeding is instituted, service on the 
garnishee in another county is insufficient to confer 
jurisdiction over him.**® 

Where garnishee may answer. Under some pro¬ 
visions to that effect, the garnishee is allowed to 
answer in the county in which he is residing,'*® 
while in others he must answer in the county in 
which the original proceeding is pending.^^ If the 
garnishee is a corporation, it may be required to 
answer wherever it may have an office and place 
of business in the charge of an agent on whom serv¬ 
ice may be and is actually perfected.-*® 

§ 135. Change of Venue 

Under statute to that effect, and in the absence of 
facts constituting waiver, a change of venue may be 
had on grounds contained in general statutes as to change 
of venue; and It is frequently held that a garnishee is 
entitled to a change of venue to the county of his resi¬ 
dence in so far as the case against him Is concerned. 

Under a garnishment statute making applicable to 
garnishment proceedings all provisions of law relat¬ 
ing to civil actions at issue, a garnishee may move 
for a change of venue on any ground on which 

or of defendant that he was attached 
as garnishee and take his answers 
where no writ * has issued to such 
sheriff.—^Vanfosaen v. Anderson, 8 
Iowa 261—28 C.J. p 204 note 66. 

44- Ind.—Becknell v. Becknell, 10 N. 
S3. 414, 110 Ind. 42—^Kelnhard v. 
Keith, 3 Ind. 137. 

45. Mich.—Fell v. Gorman, 108 N.W. 
282, 144 Mich. 621. 

46. Ga.—Central of Georgia R. Co. 
y. Dickerson, 82 S.F. 942, 15 Ga. 
App. 293. 

28 C.J. p 204 note 72. 

47. Mo.—State v. Barnett, 180 S.W. 
468, 193 Mo.App. 36. 

28 C.J. p 204 note 73. 

43. Ga.—Central of Georgia R. Co. 
V. Dickerson, 82 S.B. 942, 15 Ga. 
App. 293—^Albany & N. R. Co. v. 
Dunlap Hardw&i'e Co., 68 S.S3. 868, 
8 GaA.pp. 171. 


BYazer, 68 N. 


Barnett, 180 S.W. 468, 193 Mo.App. 
36. 

38. Mich.—^Nlchol v. Nevers, 163 N. 
W. 65, 196 Mich. 203. 

28 C.J. p 204 note 63. 

39. Del.—Tyler v. Fidelity Bldg. & 
Loan Assoc., 55 A. 714, 20 Del. 
281. 

4CK Minn.—Maras v, Butchart, 255 
N.W. 88, 192 Minn. 18. 

41. Neb.—^Hinds State Bank of Odell 
V. Loffler, 202 N.W. 465, 113 Neb. 
110 . 

28 C.J. p 204 note 65. 

42. Mich.—Nlchol vl Nevers, 163 
N.W. 66,^196 Mich. 208. 

43. Ga.—Columbus I^on Works Co. 
V. Pou, 25 S.H. 671, 98 Ga. 516. 

STo writ issned to sheriff 

The sheriff of another county has 
no right to notify the supposed debt- 
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such motion may be made in other civil actions.^^ 
While it has been held that in the absence of stat¬ 
utory provision therefor a nonresident summoned 
as garnishee is not entitled as of right to have the 
place of trial changed to the county in which he re¬ 
sides,®^ in a number of jurisdictions, under or 
apart from statute to that effect, a garnishee is en¬ 
titled to a change of venue, in so far as the case 
against him is concerned, to the county of his resi¬ 
dence,provided he acts diligently.®^ The appli¬ 
cation to garnishment proceedings of general stat- 
xites as to change of venue is considered in the C 
J.S. title Venue §§ 126-219, also 28 CJ. p 205 notes 
86-89, 98. 

Waiver, The right to a change of venue may be 
lost by acts or conduct which constitute a waiver.53 

Proceedings for change of venue. Statutory re¬ 
quirements as to proceedings for a change of venue 
must be complied with.®^ 


Effect of change of venue. A change of venue in 
the main action carries the garnishment proceed¬ 
ings with it,®® unless the garnishment proceeding 
is regarded as a separate suit;®® but a removal of 
the garnishment proceedings does not necessarily 
carry the main action with it.®*^ 

§ 136. Objections and Waiver 

Objections as to venue of the proceedings as against 
the garnishee cannot be raised by the defendant, except 
where the statutory requirement that venue must be in 
the county where the trustees reside Is mandatory. 
The garnishee's right to object to the venue may be lost 
by waiver. 

In the absence of statutory permission, defend¬ 
ant cannot object to the venue of the proceedings 
simply because the garnishee might make such ob¬ 
jection on his own account.®® However, where the 
statute is mandatory that the action must be brought 
in the county where the trustees reside, the objec¬ 
tion that it is not so brought may be urged by de- 


49. N.D.—Thorston v. Weimer, 230 
N.W. 59S, 69 N.D. 467. 

AS affeotl&g' time for demand 

Such a statute evidences an inten¬ 
tion not to repeal a statute provld- 
ingr for a change of venue on a 
ground which must he taken advan¬ 
tage of before the cause is at Is- 
s<ue.—Fargo v. Schraudenbach, 167 
N.W. 492, 40 S.D. 428. 
sa Iowa.—Miller v. Mason, 1 N.W. 
483, 61 Iowa 239. 

61. Wash.—State v. King County 
Superior Ct., 121 P. 460, 67 Wash. 
321. 

Tor trial of controverted issues 

(1) Under a statute providing that 
issues raised by an affidavit contro¬ 
verting the garnishee’s answer shall 
be tried the same as other caaes, the 
garnishee is entitled to a change of 
venue to the county of his residence 
for the trial of such issues.—State 
eac rel. Gamble v. Superior Court for 
King County, 66 P.2d 1136, 190 Wash. 
127. 

(2) And this is so under a stat¬ 
ute specifically so providing.—Gener¬ 
al Bonding & Casualty Ins. Co. v. 
Lawson, Tex.Civ.App., 196 S.W. 346— 
28 C.J. p 206 note 93. 

(3) Such statute has been held not 
to apply where there is in fact no 
controverted issue as regards the 
garnishee, as where the issue relat¬ 
ed only to claimants; and it has been 
held that under such statute only 
plaintiff has the privilege of transfer. 
—^Pirst Nat. Bank v. Wagner Supply 
Co., Tex.Civ.App., 9 S.W.2d 474. 

62. Wash.—State ex rel. Gamble v. 
Superior Court for King County, 66 
P.2d 1136, 190 Wash. 127. 

Timely written demand 

Under a statute providing for 


change of venue to county of gar¬ 
nishee’s residence, and a statute mak¬ 
ing all laws applicable to civil ac¬ 
tions at issue applicable to garnish¬ 
ment actions, the garnishee is enti¬ 
tled to such change of venue provided 
he makes a written demand therefor 
before answering or before the time 
for answering has expired.—^Thorson 
V. Weimer, 230 N.W. 696, 59 N.D. 467. 

63. Wis.—Garland v. McKittrick, 9 

N.W. 160, 62 Wis. 261. 

Facts held to constitute waiver 

Where the garnishment issues on 
a Judgment, the Judgment debtor is 
not entitled to have the garnishment 
proceedings removed because of prej¬ 
udice since such ground is waived by 
the fact that he did not assert it be¬ 
fore Judgment was obtained against 
him.—Garland v. McKittrick, supra. 
Facts held not to constitute waiver' 

(1) A nonresident garnishee does 
not waive the right to a change, un¬ 
der a provision entitling him to a 
change to the county of his residence 
where his answer is controverted, 
by filing an answer which, if uncon¬ 
tested, would be sufficient to entitle 
him to a discharge.—American Surety 
Co. V. Bernstein, 106 S.W. 990, 101 
Tex. 189—28 C.J. p 206 note 1. 

(2) Nor does he waive his right by 
failure to plead his privilege until 
the filing of an amended answer.— 
Moore v. Blum, Civ.App., 40 S.W. 611, 
affirmed 42 S.W. 866, 91 Tex. 273. 

(3) Garnishee, who was in Nova 
Scotia at time affidavit controverting 
answer to writ was mailed to garni¬ 
shee's address, acted within reasona¬ 
ble time in filing motion for change 
of venue to try issue raised by con¬ 
troverting affidavit in county of gar¬ 
nishee’s residence on date when pa¬ 
pers were received by garnishee’s 
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attorney after having been forwarded 
to and returned from Nova Scotia.— 
State ex rel. Gamble v. Superior 
Court for King County, 66 P.2d 1136, 
190 Wash. 127. 

54. Tex.—General Bonding & Casual¬ 
ty Ins. Co. V. Lawson, Civ.App., 196 
S.W. 346. 

Certifled copy of proceedings 

(1) Under statute containing such 
requirement, until the certified copy 
of the proceedings has been sent to 
the court to which the cause is trans¬ 
ferred it acquires no Jurisdiction.— 
General Bonding & Casualty Ins. Co. 
V. Lawson, supra—28 C.J. p 206 note 
94. 

(2) Clerk’s certificate that tran¬ 
script contained correct copy of Judg¬ 
ment filed in garnishment proceeding 
transferred to another court was held 
insufficient certification of Judgment 
rendered in original suit.—^Johnson v. 
Arlington Heights Garage, Tex.Civ. 
App., 57 S.W.2d 260. 

65. Wash.—^Title Guarantee & Trust 
Co, v. Northwestern Theatrical As¬ 
soc., 63 P. 212, 23 Wash. 617. 
EitipiilatioiL to contrary immaterial 
Court to which principal cause was 
transferred was held to have Juris¬ 
diction to enter default Judgment 
against garnishee, notwithstanding 
stipulation as to retention of gar¬ 
nishment proceedings by original 
court.—War Finance Corporation v. 
Byrum, 206 N.W. 1006, 49 S.D. 208. 

66- Alfiu—Cross v. Spillman, 9 So. 
362, 98 Ala. 170. 

28 C.J. p 206 note 96. 

67- Mo.—^Martin, Perrin & Co. v. 
Chicago, R. L & P. R. Co., 60 Mo. 
App. 428. 

5& Miss.—^McCloud v. McCullers, 36 
So. 66, 84 Miss. 20. 
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fendant;®^ and, where trustee process is brought in 
the wrong county as to the trustee, the action can¬ 
not be maintained on a discontinuance against the 
trustee.®^^ Where the name of a trustee is inserted 
for the purpose of giving jurisdiction to the court 
in the county where the fictitious trustee dwells, the 
principal defendant may plead that fact in abate¬ 
ment;®^ but an objection of this nature cannot be 
inquired into on a motion.Where the service of 
a trustee process on a trustee living out of the coun¬ 
ty where the writ is returnable is void or voidable 
because the writ does not contain the name of a 
trustee living in the county where it is returnable, 
the subsequent insertion of such a name before the 


writ is served on the principal defendant will not 
cure the defect®® 

Waiver. The garnishee by appearing and an¬ 
swering without objection in the court in which the 
original proceeding is pending may waive objec¬ 
tions as to venue,®^ or as to the county in which 
he is required to answer®® or is served.®® An ob¬ 
jection that a trustee was the only trustee and was 
not an inhabitant of the county where the writ was 
returned cannot be urged for the first time by the 
trustee in abatement to scire facias after execution 
is awarded against the effects of the debtor in the 
trustee’s hands.®'^ 


D. PARTIES 


§ 137. In General 

a. Garnishee; principal plaintiff or de¬ 

fendant 

b. Joinder of garnishees 

c. Parties interested in debt or fund pur¬ 

sued 

a. G-amishee; Frincipal Plaintiff or Defend¬ 
ant 

The statue of the garnishee as a party to the main 
action, or of the principal defendant or the principal 


plaintiff as a party to the garnishee proceeding, varies 
according to the jurisdiction and the statutes. 

In some jurisdictions a garnishment .proceeding is 
regarded as in the nature of an action by plaintiff in 
which the garnishee and original defendant stand in 
the positioii of defendants.®® Under other statutes 
the garnishment proceeding is regarded as so com¬ 
pletely ancillary that the original defendant is not 
a party thereto;®® nor is the garnishee regarded as 
a party to the original proceeding and the judg¬ 
ment debtor and not the garnishee is properly desig¬ 
nated as defendant in attachment on a judgment. 


59u Me.—Scudder v. Davis, 38 Me. 
575. 

28 C.<J. p 204 note 76. 
eo. Me.—Greenwood v. Fales, 6 Me. 
405. 

Mass.—^Lewis v. Denney, 4 Cush. 588, 
61. Mass.—Jacobs v. Mellen, 14 

Mass. 132. 

28 C.J. P 204 note 78. 

66. Mass.—^Davls v. Majrston, 5 

Mass. 199. 

63. Mass.—^Hooper v. Jelllson, 22 
Pick. 260. 

64. Md.—Thompson v. Central Metal 
& Supply Co., 148 A. 281, 158 Md. 
186. 

Wash.—Title Guarantee & Trust Co. 
V. Northwestern Theatrical Assoc., 
63 P. 212, 23 Wash. 617. 
Applications to sramishment actions 
of rules governing waiver of objec¬ 
tions to venue generally see the 
C.J.S. title Venue $ 216, also 28 C. 
J. p 206 note 85. 

66. Tex.—Gulf Nat. Bank v. John¬ 
son, Civ.App.. 177 S.W. 1000. 

28 O.J. p 204 note 82. 

Pacts held to ooiistitute waiver 
The filing of an answer has been 
held a waiver of the privilege of a 
statute providing for the taking of 
the answer of the garnishee by com¬ 
mission in the county of his resi¬ 
dence, even though the answer was 
so defective that it amounted in law 


to no answer.—^Durfee Mineral Co. v. 
City Nat. Bank of Temple, Tex.Civ. 
App., 236 S.W. 516, dismissed for 
want of jurisdiction—Walter A. Wood 
Mowing & Heaping Mach. Co. v. Bd- 
wards, 29 S.W. 418, 9 Tex.Civ.App. 
637. 

Pacts held not to constitute waiver 

(1) Garnishee residing In a coun¬ 
ty other than that in which main suit 
was tried did not waive jurisdiction 
by filing motion to quash gramlsh- 
ment.—Subscribers to Fidelity Lloyds 
of America v. Lyday, Tex.Civ.App., 6 
S.W.2d 563. 

(2) Where a defendant, on receiv¬ 
ing Information of an ex parte or¬ 
der for a garnishee disclosure in an¬ 
other county, promptly moved that 
the order be set aside, and that the 
garnishee summons and service there¬ 
of be vacated, there was no waiver. I 
—^Maras v. Butchart, 255 N.W. 83, 
192 Minn. 18. 

6& Mich.—^Nlchol v. Nevers, 163 N. 
W. 65, 196 Mich. 203. 

67. Mass.—Wilcox v. Mills, 4 Mass. 
218. 

68. Wis.—Mygatt v. Burton, 48 N.W. 
100, 74 Wis. 352. 

28 C.J. p 205 note 4. 

Xu XK>idsiaiia 

(1) Judgement debtor is a party to 
garnishment proceeding based on fieri 
facias against bank having debtor's 

347 


money on deposit.—^Bullis v. Town 
of Jackson, App., 9 So.2d 844. 

(2> However, it has also been held 
that judgment debtor is not defend¬ 
ant in garnishment proceedings 
founded on writ of fieri facias.—Car- 
roll V. Powell, 136 So. 219, 17 La.App. 
407. 

69. Ga—^Moseley v. Alspaugh, 16 S. 
B.2d 514, 65 GaApp. 772, trans¬ 
ferred, see 14 S.B.2d 737, 192 Ga 
216. 

28 C.J. p 205 note 5. 

Effect of role 

Defendant in main case cannot 
complain of judgment against garni- 
shea—^Rowe v. People's Credit Cloth¬ 
ing Co., 140 S.B. 800, 37 GaApp. 535. 
TO. U.S.—^Pere Marquette Ry. Co. v. 
Western Heater Dispatch, D.C. 
Mich., 284 P. 674. 

28 C.J. p 205 note 6. 

It is not necessary to make gar¬ 
nishees parties to the suit or to 
pray relief in the complaint against 
them.—^Vaughan v. Screeton, 27 S.W. 
2d 789, 181 Ark. 611. 

Effect of role 

Jurisdiction in attachment was not 
defeated because of failure to make 
attachment defendants parties to 
original suit.—^Thacker v. Cook, 32 S. 
W.2d 738. 286 Ky. 169. 

7L Md.—^Robertson v. Beall, 10 Md. 
125. 
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Under some statutes a proceeding in garnishment 
to enforce a judgment is in the name of the judg¬ 
ment debtor for the use of the judgment creditor,'^^ 
even though the judgment debtor does not consent 
to the use of his name and under this statute the 
garnishee stands in the attitude of a defendant in 
such suit. 

Where, in an action on a note, defendant is gar¬ 
nished by creditors of plaintifFs brother, on the 
ground that he is the real owner, defendant may 
have the garnishing creditors joined as parties.'^® 

Owner of judgment as plaintiff. Under a stat¬ 
ute so providing, the assignee of a judgment may 
bring garnishment proceedings in his own name.*^^ 
However, under other statutes, although the real 
owner of a judgment is entitled to sue out the 
garnishment thereon, the action must be commenced 
and prosecuted in the name of plaintiff in the judg¬ 
ment, no matter who may be the real owner 
and, in the absence of a statute authorizing the as¬ 
signee of a judgment to collect it in his own name, 
it would seem that a proceeding by garnishment to 
enforce the judgment must be in the name of plain¬ 
tiff for the use of the assignee.The real plaintiff 
and the use plaintiff in the proceeding must stand 
in the same right where the principal action is 
brought by one for the use of another.^^ 

Intervention by principal defendant. Under or 
apart from statutes to that effect, although the orig¬ 
inal defendant is not regarded as a party to the 
garnishment proceedings, he may become such by 
voluntarily intervening or by being required to in¬ 


terplead and it has been held that it is necessary 
to make him a party in order that judgment against 
the garnishee may be binding on him as a credit 
to the garnishee.^1 

Designation of parties. Parties should be des¬ 
ignated by their individual names, and not by trade 
names. 

b. Joinder of Garnishees 

Generally all obligors under a Joint obligation must 
be made garnishees. Whether persons who hold prop¬ 
erty, or are Indebted, severally may be joined as gar¬ 
nishees depends on the rule in the particular Jurisdiction. 

Under the statutes ordinarily, where it is sought 
to reach a joint obligation all of the joint obligors 
must be made garnishees,*® if living,*^ at least if 
within the reach of process and the same is true 
as to debtors jointly and severally liable.** It has 
also been held that, where a joint liability is shown, 
several garnishees may be joined.**^ As to property 
which the garnishees may jointly have in their 
hands, for which they are jointly accountable to de¬ 
fendant and which is under the exclusive control of 
neither, the garnishees must be joined.** Where 
the interests of assignees under an assignment are 
several, although the assignment is in form joint, 
all of the assignees need not be joined as trus¬ 
tees.** 

Where the liability is several, the statutes in some 
jurisdictions do not permit the summoning of sev¬ 
eral as trustees or garnishees.** Under other stat¬ 
utes so providing, a garnishment may issue to any 
number of persons whether they hold property, or 
are indebted, jointly or severally to the debtor.*^ 


72. Ill.—^Hibernian Banking: Assoc. 

V. Morrison, 68 N.E. 960, 188 Ill. 
279—^Flnch v. Alexander County 
Nat. Bank, 66 Ill.App. 837. 

73. Ill.—Walsh V. Horlne, 36 Ill. 238. 

74. Ill.—^Dennison v. Taylor, 31 N, 
E. 148, 142 Ill. 45. 

28 C.J. p 206 note 7. 

75. Tex.—Capera v. IiUgmon, Civ. 
App.. 83 S.W. 882. 

TO. Ga,—Duffas v. Mathews, 9 Ga. 

510, 64 Am.D. 361. 

28 C.J. p 206 note 12. 

77. Ala.—Jackson v. Shipman, 28 
Ala. 488. 

78. Qa.^—^Dugas V. Mathews, 9 Ga. 
610, 54.Am.D. 361. 

28 C.J. p 206 note 11. 

79. Pa.—Green v. AbdUl, 6 Pa.Co. 

666 . 

SQi Tex.—Continental Supply Co. v. 
Carter, Civ.App., 13 S.W.2d 927— 
Johnson v. Hall, Civ.App., 163 S. 

W. 399. 

28 C.J. p 206 note 16. 

81. Tex.—J. M. Radford Grocery Co. 
V. McKean, Civ.App., 41 S.W.2d 639. 


Where Jndgrmeiit debtor was wit¬ 
ness in garnishment proceeding:, re¬ 
fusal of trial court to make him a 
party to the proceeding: was not er¬ 
ror since he was bound by the judgr- 
ment on writ of g:amishment, which 
Judgntnent could be successfully plead¬ 
ed by garnishee as a defense to any 
action which he might institute 
against the garnishee,—^Briggs v. 
Madison, 82 P.2d 113, 196 Wash. 612. 

82. Tex.—Pure Oil Co. v. Walsh- 
Woldert Motor Co., Civ.App., 36 S. 
W.2d 802, error dismissed. 

83. Mich.—Hirth v. Pfeifle, 8 N.W. 
239, 42 Mich. 31. 

28 C.J. p 206 note 17. 

Partner as garnishee for firm debt 
see the C.J.S. title Partnership § 
217, also 28 C.J. p 206 notes 21, 22. 

84. Qa.—^Hoskins v. Johnson, 24 Ga. 
626. 

85. Mass.—Warner v. Perkins, 8 
Cush. 518. 

28 C.J. p 206 note 19. 

86. N.H.—^Ladd v. Baker, 26 N.H. 
76, 67 Am.D. 366—^Barker v. Gar¬ 
land, 22 N'.H. 103. 
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87. Ark.—^Moreland v. Pelham, 
Ark. 838. 

88. Ark.—Prizzel v. Willard, 37 Ark. 
478. 

89- Me.—^Manufacturer’s Bank v. Os¬ 
good, 12 Me. 117. 

9a Mich.—Ball v. Young, 18 N.W. 

226, 62 Mich. 476. 

28 C.J. p 206 note 25. 

However, two corporations which 
do business under one name but 
which have incurred several obliga¬ 
tions may both be held as garnishees 
when summoned under the name 
which they have used.—Perry v. Cin¬ 
cinnati Underwriters, 69 N.W. 483, 
111 Mich. 261. 

Statute authorizing Joint suits 
where parties are jointly liable does 
not authorize joint action as to gar¬ 
nishees where the liability asserted 
is several and successive.—Sabarof 
V. Florida Bast Coast Ry. Co., 92 Pa. 
Super. 286, followed in Moritz v. Flor¬ 
ida East Coast Ry. Co., 92 Pa. Super. 
291. 

91. Mich.—New Kensington Sanitary 
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Process of foreign attachment will be regarded as 
several process against each of several trustees un¬ 
less they are expressly charged in the declaration as 

joint trustees.^2 

c. Parties Interested in Debt or Fund Pursued 

In general, all persons having or claiming an in¬ 
terest In the debt due or fund held by the garnishee 
should be made parties to the garnishment proceedings. 

All persons having or claiming an interest in the 
debt or property due or held by the garnishee should 
be made parties to the garnishment proceedings, in 
order that the judgment obtained against the gar¬ 
nishee may be a complete defense in his behalf to 
subsequent actions to recover the same debt or 
property.93 However, it has been held that the 
fact that one who might have some interest in the 


fund pursued was not a party did not preclude the 
garnishment, since such interested person may, on 
his own motion, be made a party.94 Only persons 
having an interest in the fund,^^ adverse to the 
plaintiff or garnishee,need be joined; and per¬ 
sons who have no interest in the debt or fund are 
not proper parties.^^ Where a bank has made a 
general assignment for the benefit of its creditors, 
it is not a necessary party to a proceeding in which 
the assignees are made garnishees.®^ 

Where the statute provides only that the person 
against whom is the suggestion that he owes the 
judgment debtor be summoned, it is not necessary 
to make a third person a party to whom the gar¬ 
nishee claims he is indebted and not to the judgment 
debtor.®® 


Pottery v. Detroit Pipe & Supply 
Co.. 241 N.W. 901, 258 Mich. 34. 

28 C.J. p 206 note 26. 

92. N.H.—Ingrraham v. Olcock, 14 N. 
H. 243. 

93i La.—Bank of Baldwin v. Brous¬ 
sard. 119 So. 667, 10 La.App. 404, 
rehearing: denied 120 So. 687, 10 La. 
App. 801—Zenero v. Pressey, 1 La. 
App. 347. 

Mich.—Metz Mfg:. Co. v. Holbeck, 225 
N.W. 536, 247 Mich. 241. 

Tex.—P. C. Crane Co. v, Chas. C. 
Bellar Co., Civ.App., 136 S.W.2d 
167, 169, quoting: Cozpus Juris— 
Leag:ue v. Scott, Civ.App., 156 S.W. 
1129. 

Wash.—Maury v. Toledo Log:g:ini: 
Co., 1 P.2d 896, 899, 163 Wash. 563, 
quoting: Corpus JuxIsh 
28 C.J. p 207 note 30. 

TTuder statute makingr It obligatory 
to bring: in parties necessary to a 
complete determination of the con¬ 
troversy, where the debt sougrht in 
grarnishment is a claim owned jointly 
by the principal debtor and third 
person, the joint claimant should be 
made a party.—Moore v. Gilmore, 47 
P. 239, 16 Wash. 123, 68 AmuS.R. 20. 
Pefendaut’s wife 

(1) In g:arnishment proceeding:, 
where debtor’s wife had leased safe¬ 
ty deposit box in garnishee bank and 
had authorized debtor to have access 
thereto, and order interpleading: wife 
In the proceeding: was vacated, court 
thereafter had no rig:ht to reach con¬ 
tents of the box, since wife was a 
“necessary party” over whom, with¬ 
out Joinder, court has no jurisdic¬ 
tion.—First Nat. Bank v. Croman, 
284 N.W. 912, 288 Mich. 370. 

(2) Where g:amishee’s answer 
showed indebtedness of sixty-elg:ht 
cents to defendant, and sums ag:gn:‘e- 
gating: over four thousand dollars to 
defendant’s wife, the wife was a nec¬ 
essary party to determine defend¬ 
ant’s interest in the money, and g:aj:- 
nishee was entitled to have her be¬ 


fore the court.—^Pirst Nat. Bank v. 
Cole, Tex.Clv.App., 264 S.W. 926. 
Mortgragfees 

In g:arnishment of undistributed 
proceeds of sale of mortg:ag:ed chat¬ 
tels to satisfy mortg:ase, court did 
not acquire jurisdiction of mortga- 
gees not made parties to garnishment 
proceeding, and they were not bound 
thereby.—Swanson v. Brandon Sav. 
Bank, 240 N.W. 866, 69 S.D. 488. 
Oonunlttee in lunacy 

Where right to collect income of 
spendthrift trust has passed to ben¬ 
eficiary’s committee in lunacy, it is 
indispensable party to attachment ex¬ 
ecution proceeding against fund.— 
Everhart v. Everhart, 87 Pa.Super. 
184. 

Assignee of Judgment 

Where judgment creditor assigned 
judgment to his attorney who agaln^ 
assigned it, and first assignment was 
recorded, and, in subsequent action 
against judgment creditor, plaintiff 
instructed sheriff to garnish judg¬ 
ment debtor, but sheriff paid all of 
the money collected to ultimate as¬ 
signee of judgment, in plaintiff’s ac¬ 
tion ag:ainst sheriff to i:*ecover money 
collected by sheriff from judgment 
debtor in order to satisfy judgment 
obtained by plaintiff against Judg¬ 
ment creditor, service of garnishment 
on judgment debtor did not bind as¬ 
signee of judgment, and therefore 
gave rise to no cause of action 
against sheriflC.—Gamble v. Blscailuz, 
84 P.2d 178, 29 Cal.App.2d 236. 
Snmxuons of garnishment as makiiLg 
owner party 

Where owner delivering property to 
carrier demanded it from carrier 
while it was in transit under Civ. 
Code 1910 § 2739, on discovering in¬ 
solvency of consignee, summons of 
garnishment served on carrier by 
creditor of consignee prior to receipt 
of shipment did not operate to bring 
the owner and carrier before court 
so as to enable court to adjudicate 
ownership of property.—Southern By. 
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Co. V. Miller. 160 S.E. 100, 40 Ga. 
App. 448. 

94. aUnor 

That individual found to have some 
manner of interest fn fund sought to 
be attached was a minor and was not 
a party to garnishment proceedings 
should not have prevented plaintiff 
from undertaking to subject fund to 
his judgment debt if defendant’s in¬ 
terest was attachable, since, if mi¬ 
nor’s participation was needed, she 
could on her own motion become a 
party to the proceedings or could 
be made a party to the end that her 
rights be protected and the contro¬ 
versy fully determined—Young v. 
Nicholson, 107 P.2d 177, 70 App.D.C. 
361. 

95. Ill.—^Kasperski v. ICarasklewlcz, 
192 I11.APP. 113. 

Disclaimer of interest 

Person whose deposition disclaimed 
any interest in deposit in his name 
in garnishee bank was not necessary 
party to garnishment.—Maury v. To¬ 
ledo Logging Co., 1 P.2d 896, 168 
Wash. 563. 

96. No adverse interest 

Where refining company’s stock¬ 
holders procured funds paid for stock 
to be deposited in local bank in trust 
for construction of filling station by 
a contractor to be subsequently chos¬ 
en by company, it was held, in gar¬ 
nishment proceedings against bank 
by contractor to acquire possession 
of fund, that stockholders were not 
necessary parties, they not being ad¬ 
versely Interested to contractor or to 
bank.—Sapp v. Houston Nat. Exch. 
Bank, Tex.Com.App., 266 S.W. 141, 
reversing Houston Nat. Exch. Bank 
of Houston v. Sapp, Civ.App., 252 S. 
W. 299. 

97- Ill.—Snider v. W. C. Mullins 
Const. Co., 244 Ill.App. 291. 

98. Tenn.—^Irvine v. Dean, 27 S.W. 
666, 93 Tenn. 346. 

99. W.Va.—Lanham v. Lanham, 4 ^ 
E. 273, 30 W.Va. 222. 
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§ 138. Amendments and Substitution 

Rules governing the bringing In of new parties and 
the change of parties In civil actions generally have been 
applied to garnishment proceedings. 

Rules governing the bringing in of new parties 
and the change of parties in civil actions generally, 
see the CJ.S. title Parties §§ 51-93, also 47 CJ. 
p 93 note 62-p 171 note 38, have been applied to 
garnishment proceedings.^ 

The effect of the death of one of the parties to 
a garnishment action depends on the rule or stat¬ 
ute prevailing in the jurisdiction.^ It has been 
held that, on *!ie death of a joint defendant before 
judgment, garnishment cannot issue against a debt¬ 
or of the joint defendants until the deceased's es¬ 
tate is represented,^ and that, where the judgment 


debtor has died since entry of judgment, if his ad¬ 
ministrator desires to allege a claim superior to that 
of the attaching judgment creditor, he must peti¬ 
tion to be substituted as administrator for the de¬ 
ceased judgment debtor in order to assert his al¬ 
leged right.'* The bringing in of claimants is con¬ 
sidered infra §§ 278, 279. 

§ 139. Effects and Objections 

Rules governing defects and objections as to parties 
in civil actions generally have been applied in garnish, 
ment proceedings. 

Rules governing defects and objections as to par¬ 
ties in civil actions generally, see the C.J.S. title 
Parties §§ 104—159, also 47 C.J. p 179 note 52-p 
245 note 20, have been applied to garnishment pro- 
ceedings.5 


B. PETITION OB AFFIDAVIT 


§ 140. In General 

a. General rules 

b. Amendment 

a. General Eules 

A petition or affidavit setting out the statutory facts 
Is generally a prerequisite to the issuance of garnishment 
process. Such affidavit must be In conformance with the 
requirements of statute and law as to who may make it, 
who is authorized to take it, whether it may be made 
on information, and the time of making and filing. 

Generally, under statutes to that effect, it is a pre¬ 
requisite to the issuance of garnishment process - 


that plaintiff file a petition or affidavit setting out 
the statutory facts authorizing the issuance of the 
writ.® However, in at least one jurisdiction it has 
been held that an affidavit, voucher, and warrant are 
unnecessary where the garnishment is based on a 
judgment.*^ It has been held that when the affidavits 
are insufficient no further proceedings based thereon 
can be sustained.® However, a judgment against 
the garnishee based on an insufficient affidavit has 
been held to be erroneous merely and not void, and 
hence not subject to collateral attack,® at least where 
personal jurisdiction of defendant has been ob- 


1. Bqnivaleut to commencoment of | 
new srnlt 

Where an amendment as to the par¬ 
ties defendant is made after service 
of the garnishee and is of such a 
character as to constitute the com¬ 
mencement of a new suit, no juris¬ 
diction is acquired by the previous 
service of the garnishee.—Schiele v. 
Dillard, 126 S.W. 836, 94 Ark. 277— 
28 C.J. p 207 note 41. 

2. Statute permitting oonunon-law 
remedies 

Where statute provided that, in 
case of death of one of several de¬ 
fendants, the Judgment creditor 
might make a suggestion and affida¬ 
vit of the fact of death and proceed 
against the property of the surviving 
debtors, and another statute provid¬ 
ed that the former statute did not 
deprive the creditor of .his common 
law remedies, the creditor could, un¬ 
der the common law, maintain a gar¬ 
nishment proceeding as against prop¬ 
erty or funds of the surviving de¬ 
fendants without the suggestion or 
affidavit of the death of a defendant 
before the writ of garnishment was 
issued.—^Pirst Nat. Bank v. £2quitable 


Life Assur. Soc. of U. S., 146 A. 779,, 
167 Md. 249. | 

3. Ga.—Rawson v. Cochran, 17 Ga. 
80. 

4. Pa.—Bell v. Hailam, 44 Pa.Co. 26. 
B. SUsJoiiider 

Where several persons are made 
trustees as joint debtors a recovery 
may be had as against those who are 
found to be indebted and the mis¬ 
joinder of the others is not fatal.— 
Hawley v. Atherton, 39 Conn. 309, 
316. 

Maimer of raising objection 

An objection that other Joint ob¬ 
ligors are not served as trustees in 
foreign attachment must be taken by 
the trustee by an answer in abate¬ 
ment.—Sabin v. Cooper, 15 Gray, 
Mass., 532. 

Waiver 

If the answer of the garnishees 
discloses a joint liability without any 
objection, this is a waiver of the ob¬ 
jection that they are not proceeded 
against jointly.—GoJl v. Hubbell, 20 
N.W. 674, 21 N.W. 288, 61 Wls. 293. 

6» Ga.—Gibbs v. Rhodes Furniture 
Co., 198 S.F. 316, 68 Ga.App. 352. 
28 CJ. p 207 note 44. 
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Construction of statutes 

Statute relating to affidavits for 
writs of garnishment, being in dero¬ 
gation of the common law, must be 
strictly construed. 

Mich.—Chapman v. Detroit Metropol¬ 
itan Corporation, 266 N.W. 459. 268 
Mich. 391—Webber v. Richter, 187 
N.W. 528, 217 Mich. 661. 

Tex.—Luse v. Port Worth Electric & 
Motor Car Co., Clv.App., 261 S.W. 
163. 

Statement of claim as equivalent 
Under statute to that effect, a 
statement of claim filed at the time 
of the issuance of the writ is equiva¬ 
lent to an affidavit, and precludes the 
abatement of the proceeding for fail¬ 
ure to file affidavit of cause of action. 
—Konopka v. McAteer, 169 A. 778, 
313 Pa. 510. 

7. Defects immatezial 

Md.—London Lancashire Indemnity 
Co. V. Cosgrlff, 125 A. 529, 144 Md. 
660. 

8. Tex.—^Parker-Morgan Lumber Co. 
V. Parrish, Civ.App., 291 S.W. 266. 

28 C.J. p 208 note 46. 

9- Ind.—^Hart v. O’Rourke, 51 N.B. 
330, 151 Ind. 205. 
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tained;!® and, under a statute providing that no 
garnishee will be discharged because of any insuffi¬ 
ciency in the original attachment if plaintiff shall 
cause a sufficient affidavit to be filed as the court 
shall direct, an insufficient affidavit is voidable mere¬ 
ly and not void.^i 

The petition or affidavit constitutes plaintiff’s com¬ 
plaint or declaration 2 and, unless the statute so 
requires, a separate complaint need not be filed 

against the garnishee.^^ 

Persons who may make. The affidavit must be 
made by one of the parties authorized by the stat- 
ute.^^ Generally, under statutes to that effect, the 
affidavit must be made by plain tiff,^ 5 qj- by bis agent 
or attorney.^® It has also been held, without ref¬ 
erence to statute, that an affidavit may validly be 
made by an agent or attorney acting for a corpora¬ 
tion,^*^ by one of several plaintiffs,^® by the bene¬ 
ficial owner of a judgment,!^ or, where plaintiff has 
died, by his personal representative. 

Persons who may take. Except where statutes 
specify the officer before whom the affidavit may be 
made,21 the affidavit may be made before any officer 
authorized to take affidavits generally,22 


Knowledge or information of affiant. Generally 
the affiant should have a personal knowledge of the 
facts sworn to,23 and the affidavit should be direct, 
positive, and certain.24 Under some statutes, an 
averment on information and belief is sufficient, at 
least as to certain facts,25 or where the facts are 
not presumed to be within the personal knowledge 
of the affiant.2® Under other statutes, however, a 
statement on information and belief is insufficient.^^ 
A positive oath made on personal knowledge is 
sufficient to satisfy a statute which requires a state¬ 
ment on information and belief.2® 

Time of making and filing. In the absence of an 
express requirement that the affidavit be made at 
the time of or after the commencement of the suit, 
an affidavit made before the original suit was com¬ 
menced has been held sufficient,®^ provided such a 
length of time does not elapse before its use that 
the inference may be drawn that the state of facts 
alleged has changed.®® Where the statute so re¬ 
quires, however, the affidavit must be filed at, or 
after, the commencement of the action,2i or within 
a specified time thereafter ;®2 but the filing may pre¬ 
cede service thereof on the garnishee.®® 


la Minn.—Aultman v. Markley, 63 
N.W. 1078, 61 Minn. 404. 

11. Ill.—Iroguois Furnace Co. v. Wil¬ 
kin Mfgr. Co., 54 N.B. 987, 181 HI. 
582. 

28 C.J, p 208 note 49. 

12. N.D.—StorinsT v. Stutsman, 218 
N.W. 223, 56 N.D. 531. 

28 C.J. p 208 note 52. 

Affidavit, and not tke writ, con¬ 
stitutes the basis of the suit. — Jj. T. 
Wright & Co. V. Smith, Tea:,Civ.App., 
13 S.W.2d 953, error dismissed. 

13. Ind.—^Whitaker v. Coleman, 25 
Ind. 374. 

lA Ga.—^Arnold v. Citizens' & South¬ 
ern Nat Bank, 170 S.E. 316, 47 
Ga.App. 254. 

28 C.J. p 208 note 55. 

Who may make aifidavlts generally 
see Affidavits §§ 2-8. 

IB- Ga.—^Arnold v. Citizens' & South¬ 
ern Nat. Bank, supra. 

Tex.—^Willis v. Lyman, 22 Tex. 268. 
16. Ga.—Arnold v. Citizens' & 

Southern Nat. Bank, 170 S.E. 316, 
47 Ga.App. 254. 

Tex.—Russell v. General Sports Mfg. 
Co., Civ.App., 110 S.W.2d 1253, er¬ 
ror dismissed—Patton v. Crisp & 
White. Civ.App., 11 S.W.2d 826, er¬ 
ror dismissed. 

28 C.J. p 208 note 57. 

17- N.J.—^Trenton Banking Co. v. 

Haverstlck, 11 N.J.Law 171. 
Affidavit of asrent individually 

Where affidavit in garnishment al¬ 
leged that D was agent of named cor¬ 
poration and was signed by corpora¬ 


tion by D, it was not Invalid as pur¬ 
ported affidavit of corporation, but 
was affidavit of agent, individually.— 
American Agricultural Chemical Co. 
V. Bank of Madison, 123 S.E. 921, 32 
Ga.App. 473. 

18- Mich.—Williams v. International 
Grain & Stock Board, 57 N.W. 1089, 
99 Mich. 80. 

Tex.—^Patton v. Crisp & White, Civ. 
App., 11 S.W.2d 826, error dis¬ 
missed—^Hlllis V. Wolfe, Civ.App., 
284 S.W. 227. 

19- Ala.—Jackson v. Shipman, 28 
Ala. 488. 

aa Ga.—^Arnold v. Citizens' A South¬ 
ern Nat Bank, 170 S.E. 316, 47 Ga. 
App. 254. 

21. Ga.—Gresham v. De Launay, 34 
Ga. 442. 

28 C.J. p 209 note €7. 

Proceedings are rendered void ab 
initio where the affidavit is sub¬ 
scribed to before one not authorized 
by the statute.—^Thompson v. Reyn¬ 
olds Auto Co., 121 S.B. 528, 31 Gau 
App. 574. 

22. ni.— Horat V. Jacket 59 Ill. 139. 
28 C.J. p 209 note 68. 

23. Wis.—Streissguth v. Reigelman, 
48 N.W. 1116, 75 Wis. 212. 

28 C.J. p 208 note 61. 

24. Wis.—^Merrill v. Low, 1 Pinn. 

. 221 . 

28 C.J. p 208 note 62. 

25. Ill.—^Hillmer v. Chicago Bank of 
Commerce, 26 N.E.2d 726, 304 Ill 
App. 430.’ 

28 C.J. p 208 note 63., 
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StSu Wis.—E3verdell v. Sheboygan & 
Fond du Lac R. Co., 41 Wis. 395. 

27. Pa.—^American Fruit Growers, 
Inc., to Use of Louis Sabarof, Inc., 
V. Paclflc Elec. R. Co., 11 Pa.Dist. 
& Co. 291. 

28 C.J. p 208 note 65. 

28. U.S.—Sandusky Cement Co. v. 
Hamilton, D.C.Ohio, 273 F. 596, 

28 C.J. p 209 note 66. 

29. Mich.—Shevin v. Venderbush Co., 
273 N.W. 780. 783, 280 Mich. 499, 
quoting Cbzpns Juris. 

28 C.J. p 209 note 72. 

3(1 Mich.—Shevin v. Venderbush 
Co., supra, quoting Corpus Juris. 
Tex,—Cawthon v. Salado First State 
Bank, Civ.App., 193 S.W. 783. 
lUferenoe as to apprehension of loss 
Under Michigan law, affidavit for 
writ of garnishment must not be 
made for such length of time before 
the writ issues as to support an in¬ 
ference that ^ the state of just appre¬ 
hension of loss unless writ is issued 
has disappeared.—Cold Metal Process 
Co. V. McLouth Steel Corporation, C. 
C.A.Mich., 126 F.2d 185. 

31- Mich.—Shevin v. Venderbush Co., 
273 N.W. 780, 280 Mich. 499. 

Utah.—Slaughter v. Robinson, 173 P. 
456, 52 Utah 273. 

32. Affidavit of cause of action 

Pa.—Borovetz-Kanselbaum Co. v. 

Loan Trust Co., 86 Pittsb.Leg.J. 
831. 

33. Statutory requirements 
Filing of affidavit for garnishment 

before service on garnishee was sub- 
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1>. Amendmeat 

Ordinarily annendments are allowed In furtherance 
of Justice provided the amendment does not change 
substantially the claim or defense. Authorities differ as 
to whether defects of a jurisdictional nature may be 
cured by amendment. 

Since the affidavit for garnishment constitutes 
plaintiffs complaint, as appears supra subdivision a 
of this section, the right of amendment thereof 
should be tested and governed by the same rules as 
apply to a complaint in a civil action.^^ While in 
some j*urisdictions affidavits for garnishment cannot 


be amended,S5 ordinarily amendments are allowed in 
furtherance of justice,^^ provided the amendment 
does not change substantially the claim or defense.87 
Thus amendments have been allowed to correct er¬ 
rors in dates, qj* names,^® or mere formal mat¬ 
ters,^® or clerical errors.^ ^ 

In some j'urisdictions a liberal rule as to amend¬ 
ments exists,^ 3 and even the omission of jurisdic¬ 
tional allegations may be cured by amendment,^^ 
unless in the meantime the garnishee or some third 
person has changed his position or acted to his in¬ 
jury by reason of the omission.^^ In other juris- 


stantlal compliance with statute re- 
Quirlnsr flllngr within ten days after 
service, and did not cause discontin¬ 
uance.—Storing: v. Stutsman, 218 N. 
W. 223, 66 N.D. 631. 

34. N.D.—Storing: v. Stutsman, 218 
N.W. 223, 56 N.D. 631. 

Amendments of affidavits g:enerally 
see Affidavits §§ 23—25. 

35. Tex.—Citizens' Nat. Bank of 
Godley V. Pollard, Civ.App., 31 S. 
W.2d 508—Luse v. Fort Worth 
Flee trie & Motor Car Co., Civ.App., 
261 S.W. 163. 

28 C.J. p 214 note 67. 

In. PeniLsylvania 

(1) It has been held that a supple¬ 
mentary affidavit of cause of action 
cannot be hied even with leave of 
court—Sperry v. Ollie, 15 Pa.Dist 
623, 32 Pa.Co, 71—^Talhelm v. Hoover, 
4 Pa.Co. 172. 

(2) But it has more recently been 
held that a supplementary affidavit 
can be filed if it is done before plain¬ 
tiff is called on to show cause of ac¬ 
tion.—Schueck v. Freeman, 55 Pa.Su- 
per. 38. 

Amendment on the trial of the case 
cannot .be made.—^Russell v. General 
Sports Mfg:. Co., Tex,Civ.App., 110 S. 
W.2d 1263, error dismissed. 

36. U.S.—^Booth V. Denike, C.C.Tex., 
66 F. 43. 

trnder express statutory provision 
to that effect, an amended and suffi¬ 
cient affidavit may be filed in lieu of 
the one origrinally made.—Iroquois 
Furnace Co. v. Wilkin Mfg:. Co., 54 N. 
B. 987, 181 Ill. 582—28 C.J. p 215 note 
79. 

37. Elan.—^N. A. Kennedy Butter Tub 
Co. V. First & Hamilton Nat. Bank 
of Ft. Wayne, Ind., 222 P, 764, 115 
Elan. 63. 

Iffaterial amendments as to matters 
of substance cannot ordinarily be 
made.—^Prankel v. Donehoo, 168 A. 
670, 306 Pa. 52, followed in Marvin v. 
Donehoo, 168 A. 573, 306 Pa. 58— 
Kohl V. Lyons, 189 A. 498, 126 Pa. 
Super. 347—28 C.J. p 214 note 75. 
Amendments held OUqwable 

Where fact Is omitted from plead¬ 
ing:, without which trial on merits 
mig:ht not be safely had, pleading 


may be amended, if amendment does 
not changre nature of cause of action; 
and it has been held proper to per¬ 
mit amendment by averring: place 
where loans were made.—Frankel v. 
Donehoo, 168 A. 670, 306 Pa. 62, fol¬ 
lowed in Marvin v. Donehoo, 168 A. 
673, 306 Pa. 68. 

38- Mich.—^Union Nat. Bank v. Mus- 
kegron Cir. Judgre, 76 N.W. 116, 117 
Mich. 678—Wattles v. Wayne Cir. 
Judg:e. 76 N.W. 116, 117 Mich. 662, 
72 Am.S.R. 690. 

Jndgrment otherwise identified 

Permitting amendment by alleging 
different date of judgment was not 
error, where judgment was identified 
by other facts alleged in original affi¬ 
davit.—^Robinson v. Yarbrough, 162 
S.E. 629, 44 Ga.App. 648. 

39. Tex.—L. T. Wright & Co. v. 
Smith. Clv.App., 13 S.W.2d 953, er¬ 
ror dismissed. 

28 C.J. p 214 note 70. 

Name of alfiaut 

Mich.—Poma v. People's Wayne 
County Bank, 241 N.W. 888, 267 
Mich. 696. 

40. Pa,—Kohl V. Lyons, 189 A. 498, 
125 Pa.Super. 347. 

28 C,J. p 214 note 71. 

Omission of word "verily” in al¬ 
leging affiant's belief is mere irregu¬ 
larity curable by amendment.—Stor¬ 
ing V. Stutsman, 218 N.W. 223, 56 N. 
D. 631. 

Desoxlption of party as corporation 
<1) The omission to recite that a 
party is a corporation is amenda¬ 
ble.—Phillips V. Belt Automobile In¬ 
demnity Ass'n of Illinois, 217 N.W. 
31, 241 Mich. 420. 

(2) Where defendant by mistake Is 
described in the title as a corpora¬ 
tion, and an allegation is also by 
mistake Inserted in the petition and 
affidavit for garnishment that such 
defendant is a corporation, the peti¬ 
tion may be amended by striking 
such description from the title and 
allegation from the petition.—^N. A. 
Kennedy Butter Tub Co. v. First & 
Hamilton Nat. Bank of Ft. Wayne, 
Ind., 222 P. 764, 115 Kan. 63. 

Tmth of allegatioiui 
In foreign attachment, permitting 
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amendment of plaintiff's affidavit by 
flatly averring truth of allegations 
was proper.—^Frankel v. Donehoo, 168 
A. 670, 306 Pa. 62, followed in Marvin 
V. Donehoo, 168 A. 673, 306 Pa. 68. 

41. Mich.—^Walden v. Crego's Estate, 
285 N.W. 467, 288 Mich. 664. 

42. Ga.—^Whitley v. Jackson, 129 S. 
E. 662, 34 Ga.App. 286. 

28 C.J. p 214 note 72. 

Amendment as to basis of gaznisli- 

ment 

Where garnishment was based on a 
judgment, but judgment had been 
reversed, plaintiff might amend the 
affidavit to conform to a garnishment 
on suit pending; and amendment of 
affidavit for garnishment by insert¬ 
ing “for which suit is now pending:” 
for “for which judgnment has been 
obtained” did not set out new cause 
of action.—Carrollton Bank v. Glass, 
132 S.B. 238, 35 Ga.App. 89. 

Omission of amount due and names 
of persons sought to be charged as 
garnishees may be supplied by amend¬ 
ment.—Poster V. Motley, 220 P. 1036, 
114 Kan. 812. 

43. Ariz.—Dowdy v. Calvi, 125 P. 
873, 14 Ariz. 148. 

Insolvency or nonresidence of debtor 
An affidavit for garnishment 
against an administrator which omits 
the allegation that defenda'nt is in¬ 
solvent or is a nonresident is amend¬ 
able.—^Ashcraft-Wilkinson Co. v. First 
Nat Bank, 121 S.E. 700, 31 Ga.App. 
705—Gammage v. Perry, 116 S.B. 126, 

29 Ga.App. 427. 

44. Ga.—Joiner v. Dougherty-Ward- 
Little Co., 80 S.E. 854, 14 Ga.App. 
860. 

28 C.J. p 214 note 74. 

Amendment before issnanoe or serv¬ 
ice 

Permitting amendment to affidavit 
for garnishment before issuance or 
service was held not erroneous.—L. 
T. Wright & Co. v. Smith, Tex.Civ. 
App., 13 S.W.2d 953, error dismissed. 
SufiLciency of act or change of po¬ 
sition 

(1) Where administrator made pre¬ 
tended sale to one who conveyed land 
to him individually, and was sued 
in garnishment by distributee's cred- 
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dictions, however, the right to amend does not ex¬ 
tend to defects of a jurisdictional nature.^5 

During stay of proceedings. An amendment can¬ 
not be filed or considered during a stay of the pro¬ 
ceedings to consider a motion to quash.^® 

Effect of proper amendment. By filing an affida¬ 
vit amended as contemplated by statute and the 
service of a writ of garnishment thereunder, the 
rights secured under the original writ are not lost.'*7 

§ 141, Form 

Rules governing the form and contents of affidavits 
generally apply to affidavits for writ of garnlahment. 

Rules governing the form and contents of affida¬ 
vits generally, see Affidavits §§ 12-22, have been 
applied to affidavits preliminary to issue of gar- 
nishment^S 

An application for a writ of garnishment need 
not be separate from the affidavit therefor,^^ but, on 
the other hand, it is not required to be a part of- 
the application, but may be made following it.S^> 


Separate affidavits must be made where separate 
judgments are involved,but, unless the statute so 
requires, not where two or more persons are gar¬ 
nished in the same action.52 

§ 142. Sufficiency arid Contents 

The affidavit must follow the statutory requirements 
strictly, and must aver every substantive and Jurisdic¬ 
tional fact; but the precise language of the statute need 
not be used, and substantial compliance with the statute 
ia sufficient. 

The requirements prescribed by statute for affi¬ 
davits for writ of garnishment are jurisdictional and 
must be strictly followed and in determining the 
sufficiency of a garnishment affidavit a very strict 
rule is to be applied,^^ and the affidavit must be 
complete and cannot be aided by the record in the 
principal case.®® While the affidavit must aver ev¬ 
ery jurisdictional and substantive fact requisite to 
its validity,5 8 and such facts must be alleged clear¬ 
ly, and not left to conjecture or inference,®*^ the 


ItoT, quitclaim deed from the distrib¬ 
utee after service of the summons 
was held not so to chancre the rela¬ 
tions as to preclude an amendment 
to the affidavit setting: up the dis¬ 
tributee's insolvency.—Gammagre v. 
Pqrry. 116 S.B. 126, 29 Ga.App. 427. 

(2) However, it was error to allow 
such an amendment after the debtor 
had been adjudicated a bankrupt and 
the sum due from the estate had 
been paid into the bankruptcy court. 
—Joiner v. Dougrherty-Ward-Iattle 
Co., 80 S.B. 854, 14 Ga.App. 360. 

C3) Where a g^arnlshment proceed¬ 
ing: has been instituted and another 
person, having: issued summons of 
grarnishment ag:ainst the same ^rni- 
shee, returnable to the same term of 
court, dismisses his suit and takes 
from defendant an assigHniment of the 
funds sought to be gramished, thus 
attempting to defeat the garnishment 
by the first plaintiff and thereby ob¬ 
tain a g 7 :'eater amount than the sec¬ 
ond plaintiff would have obtained by 
participating in the fund brought in¬ 
to court under the first grarnishment, 
the second plaintiff cannot be beld to 
have acted to his injury, and the first 
plaintiff is not estopped from amend¬ 
ing his affidavit for garnishment so 
as to allege defendant’s insolvency.— 
Ashcraft-Wilkinson Co. v. First Nat. 
Bank,.121 S.E. 700, 31 Ga.App. 705. 

4B. Mich.—^Webber v. Richter, 187 
N.W. 628, 217 Mich. 661. 

46. Pa.—Gano v. Hartwell & Lester, 
34 Pa.Dist. & Co. 590—Goldstein v. 
Obregon Distributing Co., 14 Pa. 
Dist & Co. 1. 

47. Wash.—Mottet v. Stafford, 162 R 
1001, 94 Wash. 572. 

28 C.J. p 212 note 3,9 [a]. 
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48. Neb.—Burnham v. Doolittle, 16 
N.W. 606, 14 Neb, 214. 

The omission of a title will not in¬ 
validate the affidavit where the cause 
in which it is intended to use the 
affidavit and the persons sought to be 
affected by it otherwise clearly ap¬ 
pear.—^Burnham v. Doolittle, 16 N.W. 
606, 14 Neb. 214. 

Title before suit pending 

It has been held irregnzlar to en¬ 
title an affidavit in an attachment 
suit where the affidavit is antecedent 
to and the foundation of the suit, and 
there is no suit pending until the at¬ 
tachment issues.—Quarles v. Robin¬ 
son, 2 Pinn., Wls., 97—28 C.J. p 209 
note 71. 

failure to name county 

It has been held that an affidavit 
containing the seal of the county 
clerk taking the oath will not be held 
invalid for failure to name the coun¬ 
ty,—^Marion Mach. Foundry & Supply 
Co, V. Central Motor Co., Tex.Civ. 
App., 286 S.W. 938, 

49. Tex,—^D. Sullivan & Co. v. Eling, 
80 S.W. 1048. 

28 C.J. p 209 note 76. 

Tex.—^Russell v. General Sports 
Mfg. Co., Civ.App., 110 S.W.2d 1263, 
error dismissed. 

51. Ga.—^Morgan v. Latham, 36 S.B. 
99, 111 Ga. 886—Wright v. Stewart, 
97 S.B. 193, 22 Ga.App. 656. 

68. Mich.—State Sav. Bank v. 
Wayne County Cir. Judge, 54 N.W. 
632, 95 Mich. 100. 

28 C.J. p 209 note 78. 

53. Mich.—Chapman v. Detroit Met¬ 
ropolitan Corporation, 256 N.W. 
459, 268 Mich. 391—New Kensing¬ 
ton Sanitary Pottery v. Detroit 
Pipe & Supply Co., 241 N.W. 901, 
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268 Mich. 34—^Poma v. People’s 
Wayne County Bank, 241 N.W. 888, 
257 Mich. 696—^Widrig v. Ernest 
Kouwen Hoven, Inc., 226 N.W. 874, 
248 Mich. 167—^People’s Wayne 
County Bank v. Stott, 224 N.W. 362, 
246 Mich. 640, 64 A.L.R. 427—Web¬ 
ber V. Richter, 187 N.W. 528, 217 
Mich. 561. 

Peu—Frankel v. Donehoo, 168 A. 670, 
306 Pa. 62, followed in Marvin v. 
Donehoo, 168 A. 573, 306 Pa. 68. 
Tex.—Luse v. Fort Worth Electric & 
Motor Car Co., Civ.App., 261 S.W. 
163. 

54 Tex.—^Ellls V. Bmil Blum Co., 
Civ.App., 242 S.W. 1101. 

55. Tex.—Smith & Davis Mfg. Co. v. 
Citizens’ State Bank of Marshall, 
Civ.App., 267 S.W. 1016, affirmed 
Dobbs V. Smith & Davis Mfg. Co., 
Com.App„ 291 S.W. 208—^First Nat. 
Bank v. Cole, Civ.App., 264 S.W. 
926—^Interstate Amusement Co. v. 
Fred Fisher, Inc., Civ.App., 263 S. 
W. 644—rLuse v. Port Worth Elec¬ 
tric & Motor Car Co., Civ.App., 261 
S.W. 163—Barker v. Security State 
Bank of Bowie, Civ.App., 248 S.W. 
478. 

Contra Simon v. Greer, Civ.App,, 84 
S.W. 343. 

56. Pa.—^Kohl V. Lyons, 189 A 498, 
125 Pa..Super. 347. 

28 C.J. p 209 note 79. 

57. Pa. —^McLeod v. Hyman, 116 A 
536, 272 Pa. 682. 

W.Va.—^Exchange Bank of Manning- 
ton V. Beatty, 147 S.B. 476, 107 W. 
Va. 129. 

Degree of certainty required 

Jurisdictional averments must be 
so stated that perjury may be predi¬ 
cated on them if false.—^Preer v. 
White, 61 N.W, 807, 91 Mich. 74. 
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precise language of the statute need not be used 
and mere clerical errors in an affidavit are not fa- 
tal.59 Under statute so providing-, plaintiff may sug¬ 
gest any one or more of the grounds mentioned for 
garnishment.®® 

Where the application is in substantial compli¬ 
ance with the statutory requirements it is sufficient,®^ 
and it is immaterial that the affidavit contains other 
allegations.®^ It has been held that a judgment 
creditor, proceeding against judgment debtor’s in¬ 
surer, need not file a copy of the policy with his 
pleading, since the policy is a contract between the 
garnishee and the debtor which the creditor could 
not have had, and had no right to have, in his pos¬ 
session.®® 

Varicmce; false or contradictory allegations, A 
variance between the affidavit for the writ of gar¬ 
nishment and the evidence in support thereof is fa¬ 
tal,®^ unless the defects in the affidavit are cured or 
waived by the answer.®® However, it has been held 
that material matters may be proved, and if neces¬ 
sary an amendment may be allowed therefor.®® It 
has been held that a variance between the affidavit 
and the petition is not fatal where the variance is 
as to a matter which need not have been stated in 
the affidavit.®^ Variance as to the amount of de¬ 


fendant’s debt is considered infra § 143 d. 

Falsity of matters alleged will not affect the suf¬ 
ficiency of the affidavit as to the presence of juris¬ 
dictional allegations;®® but the court may take ju¬ 
dicial notice of its own record, and, where a great 
variance appears as to jurisdictional facts, a gar- 
nijhment proceeding based on a false affidavit has 
been held void.®® 

Where the allegations are contradictory, an ex¬ 
ception on that ground should be sustained.*^® 

§ 143. - Necessary Recitals 

a. In general 

b. Agency or capacity of affiant 

c. Pending action or judgment 

d. Debt or liability of defendant 

e. Sufficiency of property held by defend¬ 

ant 

► f. Debt or obligation of garnishee 

a. In General 

The garnishment affidavit must contain ali state, 
ments required by statute. 

The affidavit for writ of garnishment must con¬ 
tain all statements expressly required by statute, 


58. Tex.—^Kelsey v. Lletz, Civ.App., 
38 S.W.2d 108, error dismissed— 
Brownwood Gas Co. v. Belser, Civ. 
App., 267 S.W. 606. 

28 O.J. p 209 note 80. 

▼axiaaoe iLdd not fatal 

(1) Affidavit for grarnishment is not 
fatally defective for stating: affiant 
**believes” instead of “verily be¬ 
lieves."—Storing: v. Stutsman, 218 N. 
W. 223, 66 N.D. 531. 

(2) The use, in g:arnishment affida¬ 
vit, of the word “deponent" instead 
of the word “affiant," as set forth in 
g:amishment statute, was not a fatal 
error, since the words as so used 
were synonymous.—^Walden v. Cre- 
g:o's Estate, 285 N.W. 457, 288 Mich. 
564. 

Objection not made 

The omission of words set forth in 
grarnishment statute, from g:amlsh- 
ment affidavit, was not a fatal error, 
where grarnishee filed disclosure with¬ 
out objection, and was not misled by 
omission, and trial court considered 
affidavit as amended.—Walden v. Cre- 
g:o*8 Estate, supra. 

59. Ga.—^Mutual Fertilizer Co. v. 
Henderson, 89 S.E. 602, 18 Ga.App. 
495. 

28 C.J. p 209 note 81. 

80. Need not alleg-e all statutory 
ffroiinds 

Miss.—^Universal Life Ins. Co. v. 
Catchlng:s, 152 So. 817, 169 Miss. 
26. 


8L Tex.—Camden Fire Ins. Ass'n v. 
First Nat Bank, Civ.App., 84 S.W. 
2d 889, error dismissed—Ellis v. 
Emil Blum Co., Civ.App., 242 S.W. 
1101 . 

Application held sufficient 

Application for writ of g:amish- 
ment constituting: statement in writ¬ 
ing: of facts authorizing: writ slgnied 
by plaintiff and his counsel of rec¬ 
ord was sufficient.—Big: Four Shoe 
Stores Co. v. Ludlam, Tex,Civ.App., 
63 S.W.2d 885. 

Application held insufficient 

Application for writ of g:arnish- 
ment not in the form of an affidavit 
followed by affidavit merely that af¬ 
fiant was officer of plaintiff, and was 
authorized to make affidavit for plain¬ 
tiff, and sigmed by one describing: 
himself as “affiant," was insufficient 
under statute reguiring: affidavit as 
to facts authorizing: issuance of writ. 
—St. Louis, B. & M. Ry. Co. of Texas 
V. Dallas Cooperages & Woodenware 
Co., Tex.Civ.App., 268 S.W. 769. 

68. Tex.—Szanto v. Mt. Calm First 
State Bank, Civ.App., 212 S.W. 971 
—Cawthon v. Salado First State 
Bank, Civ.App., 193 S.W. 783. 

83. Mo.—Graff v. Continental A^o 
Ins. Underwriters, Spring:fleld, Ill., 
36 S.W.2d 926, 225 Mo.App. 86. 

64. Tex.—^Austin v. Erwin, 2 Tex.A. 
Civ.Cas. S 290. 
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65. Ill.—Ihom V. Wallace, 88 Ill. 
App. 562. 

28 c.jr. p 311 note 54. 

66. Conditloiis for stay of execution 
In foreig:n attachment proceeding 

founded on Judgment obtained in sis¬ 
ter state and which did not recite 
conditions on which stay of execu¬ 
tion was granted, such conditions 
may be proved, if material, and, if 
necessary, statement of claim may be 
amended to give notice of conditions 
proposed to be shown.—Christian, to 
Use of Bethany Coal Co. v. Bennett, 
175 A 494, 317 Pa 23. 

67. Tex.—Margerum v. Sopher, Civ, 
App., 46 S.W.2d 457, error refused, 

6a Tex.—First Nat Bank v. Guinn, 
Civ.App., 67 S.W.2d 880. 

28 C.J. p 210 note 86. 

69. Neb.—Whitcomb v. Adkins, 69 
N.W. 86, 40 Neb. 649. 

TOw Tex.—Tripplett v. Hendricks, 
Civ.App., 212 S.W. 764. 

28 C.jr. p 210 note 84. 

71. Mo.—^Martone v. Bryan, 130 S. 

W.2d 962, 263 Mo.App. 1249. 

Hl proceeding to garnish wages 
(1) Under statute to that effect, in 
a proceeding to garnish wages the 
petition or statement must affirma¬ 
tively show the place where defend¬ 
ant resides, where debt was con¬ 
tracted, and where cause of action 
arose.—^Martone v. Bryan, supra. 
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such as, where the statutes so require, the name of 

the garnishee, *^2 and his residence,^3 and whether 

the garnishee is a corporation, association, individu¬ 
al, or partnership,*^^ although such averment is not 


necessary where the character of the garnishee is 
made clear from its name. *^5 it has also been held 
that the affidavit must name all of the defendants, 
and must describe the plaintiffs and the defendants, 


(2) Such a statute has been held 
to apply to any and all proceedingrs 
havingr for their purpose ‘‘grarnish- 
ment’* of wages, whether in attach¬ 
ment or under general execution on 
final judgment; and it has further 
been held not to manifest intent to 
exempt garnisher from complying 
with Its requirements, by other sec¬ 
tion of statute pertaining to gar¬ 
nishment of railroad corporations for 
indebtedness due employees, on ac¬ 
count of wages, and their exemption 
from answering under certain condi¬ 
tions.—^Milliken v. Armour & Co., 104 
S.W.2d 1027, 231 Mo.App. 662. 
Oxoimds for attaohment 
Where statute provides for gar¬ 
nishment in any case where original 
attachment may be issued under at¬ 
tachment laws, affidavit must state 
grounds which would warrant issu¬ 
ance of original attachment; and a 
principal action in tort will not sup¬ 
port garnishment on affidavit merely 
that principal defendant has not suf¬ 
ficient property within state subject 
to execution.—Sullivan v. Hichelli, 
289 P. 803, 36 N.M. 59. 

72. Tex.—Smith v. Wallis. 46 S.W. 

820. 18 Tex.Civ.App. 402. 

28 C.J. p 210 note 90. 

Names of persons composing partner¬ 
ship garnishee see the C.J.S. title 
Partnership § 217, also 28 C.J. p 
210 note 90 [a]. 

As affecting jurisdiction 
Ccurt of county in which under¬ 
writers of Lloyds policy resided did 
not have jurisdiction, where affidavit 
named attorney in fact, who resided 
in another county, as garnishee, and 
merely stated that some underwrit¬ 
ers, who resided in the county, wore 
indebted to defendant, without nam¬ 
ing them.—Subscribers to Fidelity 
Lloyds of America v. Lyday, Tex. 
Civ.App., 6 S.W.2d 653. 

XTaues incorrectly stated 

(1) description of “Stockton Build¬ 
ing Association” in some places cus 
“Fort Stockton Building Association” 
was held not misdescription which 
would invalidate garnishment— 
Johnson v. McDonald, Tex.Civ.App., 
73 S.W.2d 128, error dismissed. 

(2) But affidavit alleging that 
judgment obtained by Augusta EL 
was obtained by August BL, or stat¬ 
ing garnishee’s surname as Lainbert 
instead of Lambert was held defec¬ 
tive.—Kunde v. Prentice, 160 N.H. 
193, 329 Ill. 82. 

Oamlshee as administrator 
Where statute requires that, in 
, garnishment against administrator, it 
must be alleged that debtor is a non¬ 


resident or is Insolvent, and affida¬ 
vit did allege that debtor was insol¬ 
vent, the fact that affidavit did not 
describe garnishee as administrator 
is not fatal, and is cured by judg¬ 
ment—^Moore v. Mims, 118 S.B. 440, 
30 CaApp. 448. 

73. Mich.—Walden v. Crego’s Es¬ 
tate, 285 N.W. 467, 288 Mich. 564. 
Tex.—Smith & Davis Mfg. Co. v. Cit¬ 
izens* State Bank of Marshall, Civ. 
App., 267 S.W. 1016, affirmed Dobbs 
v. Smith & Davis Mfg. Co., Com. 
App., 291 S.W. 208. 

28 C.J. p 210 note 91. 

Purpose of statute in requiring ap¬ 
plication for garnishment to state 
name and residence of garnishee is 
to furnish necessary data for issu¬ 
ance of writ, and for officer in serv¬ 
ing it—Johnson v. McDonald, Tex. 
Civ.App., 73 S.W.2d 128, error dis¬ 
missed. 

Qeographioal desoziptiou iu name 

(1) Averment of title of garnishee 
as “National Bank of Commerce of 
Amarillo, Texas,” has been held not 
allegation of residence of garnishee 
required.—National Bank of Com¬ 
merce V. A. Walker Brokerage Co., 
Tex.Civ.App., 198 S.W. 174. 

(2) However, the case cited in (1) 
has been expressly disapproved, and 
it has been held that designation of 
garnishee banks in affidavit as “of 
Marshall, Tex.,** is sufficient compli¬ 
ance with the statutory requirement 
—Smith & Davis Mfg. Co. v. Citizens* 
State Bank of Marshall, Tex.Clv.App., 
267 S.W. 1016, affirmed Dobbs v. 
Smith & Davis Mfg. Co., Com.App., 
201 S.W. 208. 

Affidavits held sufficient 

(1) Affidavit reciting that the state 
national bank of San Antonio, Tex., 
a private corporation doing business 
in San Antonio, Bexar County, Tex., 
was garnishee, sufficiently stated the 
residence of garnishee, showing on 
its face that garnishee was a nation¬ 
al bank, a federal corporation not 
ambulatory at all, but by law con¬ 
fined to the place designated where 
it can only have its domicile, under, 
federal statute.—Ellis v. Emil Blum 
Co., Tex.Civ.App., 242 S.W. 1101. 

(2) An application for a writ of 
garnishment against a trust estate 
and the trustees individually, which 
alleges the residences of the trustees 
who are the persons on whom service 
should be had is sufficient although 
the trust estate is an association 
which might have a residence in the 
same manner a.s a corporation.—^Re¬ 
vere Oil Co. V. Bank of Chillicothe, 
Tex.Civ.App., 265 S.W. 219, 
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74. Mich.—Webber v. Richter, 187 N. 

W. 628, 217 Mich. 661. 

Tex.—^Abadie v. Gay lor Oil Co., Civ. 
App., 129 S.W.2d 319—^Peerless Oil 
& Gas Co. V. Gulf Oil Corporation, 
Civ.App., 112 S.W.2d 1083—^Barker 
V. Security State Bank of Bowie, 
Civ.App., 248 S.W. 478. 

28 C.J. p 210 note 93. 

Dependent on Interest to be gar¬ 
nished 

It has been held that the require¬ 
ment stated in the text is applica¬ 
ble only where creditor attempts to 
reach shares, or an interest therein, 
of a stockholder in a corporation or 
joint-stock company, and does not ap¬ 
ply where other property is sought 
to be garnished.—Smith & Davis Mfg. 
Co. V. Citizens’ State Bank of Mar¬ 
shall, Tex.Civ.App.. 267 S.W. 1016, 
affirmed Dobbs v. Smith & David Mfg. 
Co., Com.App., 291 S.W. 208—Burns 
V. Martin, Tex.Civ.App.. 264 S.W. 226. 
Affidavit held sufficient 
U.S.—^Pere Marquette Ry. Co. v. 
Western Heater Dispatch, D.C. 
Mich., 284 F. 674. 

7B. Mich.—Phillips v. Belt Automo¬ 
bile Indemnity Ass’n of Illinois, 
217 N.W. 31, 241 Mich. 420. 
''Association” 

Where affidavit for writ of garnish¬ 
ment described garnishee defendant 
as “Belt Automobile Indemnity Asso¬ 
ciation of Illinois,” court had juris¬ 
diction, although fact that it was as¬ 
sociation was not affirmatively stat¬ 
ed, since name imported association. 
—^Phillips V. Belt Automobile Indem¬ 
nity Ass’n of Illinois, supra. 
"Company” or "corporatiou” 

(1) Affidavit for garnishee process 
against “the New England Fire In¬ 
surance Company of Hartford’* has 
been held prima facie sufficient to 
show that garnishee is a corporation. 
—^Brauser v. New England F. Ins. 
Co., 21 Wis. 606. 

(2) However, it has also been held 
that the fact that the word “com¬ 
pany” or “corporation” appears in 
name of garnishee is insufficient to 
show the true status of garnishee, 
where there was apparently no rule 
of law that would preclude one from 
using in a trade name the word “coiv 
poration** without in fact being incor¬ 
porated.—^Peerless Oil & Gas Co. v. 
Gulf Oil Corporation, Tex Civ. App., 
112 S.W.2d 1083. 

76. Affidavit held liumfflolent 

Affidavit which named as defend¬ 
ants in the original suit “A. M. G. 

- et al.,” was fatally defective 

for failure to name all defendants, 
since it is not required that pleadings 
in original suit be served on ga]> 
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so as to clearly disclose whether they are corpora¬ 
tions, joint-stock associations, individuals, or part¬ 
nerships.'^'^ However, the affidavit need not contain 
such or other recitals where they are not required 
statute. 

Nonresidence of defendant. Where nonresidence 
of defendant is an essential ground for garnishment 
it must be alleged. 

Apprehension of loss. Under a statute containing 
such requirement, an averment in the affidavit that 
plaintiff or affiant is justly apprehensive of the 
loss of the debt, unless a writ of garnishment issue 
to the garnishee named, is necessary.^® Under such 
statutes it has been held that an affidavit made by 
an attorney or agent of plaintiff alleging that plain¬ 
tiff had such apprehension was insufficient, since af¬ 
fiant could not know such fact;^! but an affidavit 
by the attorney, that he has reason to, and does, 
apprehend the loss, has been held sufficient,S2 as 
has an affidavit by one of several plaintiffs that 
plaintiffs are apprehensive of loss unless a writ is- 
sue.S3 

No purpose to injure defendant or garnishee. 
A statement that the garnishment is not sued out 


to injure either defendant or garnishee is sometimes 
required;®^ but such statement is not necessary 
where the garnishment is based on an unsatisfied 

judgment.ss 

Averments as to bond or undertaking. The peti¬ 
tion or complaint is not,-unless the statute so pro¬ 
vides, required to allege an3rthing about a bond or 
undertaking but where a garnishment writ may 
be issued without bond only where an attachment 
has been sued out, or where judgment has been 
rendered, such facts must be shown in the applica¬ 
tion for the writ or in the affidavit in order to per¬ 
mit the issuance of the writ without a bond.87 

b. Agency or Capacity of Affiant 

An affidavit by one other than the plaintiff must 
show that it is made by some one authorized to act in 
plaintiff’s behalf. 

If an affidavit in garnishment is made by a person 
other than plaintiff, it must show on its face that 
it is made by some person authorized to act in 
plaintiff’s behalf.88 While in some jurisdictions 
failure so to allege is an error or irregularity and 
does not affect the jurisdiction,8® in others it is fa- 
tai.90 


nishee, nor is he required to resort 
to origrinal pleadlngrs or citations to 
ascertain names of all defendants, 
and, in the absence of such informa¬ 
tion, he would be unable to answer.— 
Barker v. Security State Bank of 
Bowie, Tex,Civ.App., 248 S.W. 478. 

77- Tex.—^Luse v. Port Worth Elec¬ 
tric & Motor Car Co., Clv.App., 261 
S.W. 163. 

78- Minn.—^Howland v. Jeuel, 66 N. 
W. 681, 56 Minn. 102. 

aedtals held not required 

(1) Citizenship of plaintiff—^Mc¬ 
Coy V. Boyle, 10 Md. 391. 

(2) Name of intended garnishee.— 
Owsley V. Woolhopter, 14 Ga. 124. 

(3) That garnishee was a corpora¬ 
tion.—^Howland v. Jeuel, 66 N.W. 681, 
65 Minn. 102—28 C.J. p 210 note 96. 

(4) Nature and place' of defend¬ 
ant’s business or his occupation.— 
Pure Oil Co. v. Walsh-Woldert Mo¬ 
tor Co., Tex.Civ.App.. 36 S.W.2d 802, 
error, dismissed. 

79. Pa.—Louis Sabarof & Son v. 
Central of Georgia R. Co., 9 Pa. 
List. & Co. 238. 

28 C.J. p 210 note 96. 

Residence, in another state 

Affidavit alleging merely that de¬ 
fendant resided in New Jersey, with¬ 
out alleging that defendant was a 
nonresident of Pennsylvania, was fa¬ 
tally defective, since residence in 
Pennsylvania was not inconsistent 
with averment that defendant resided 
in New Jersey, and defendant’s non¬ 
residence in Pennsylvania could not 


be left to uncertain inference.—^Kohl' 
V. Lyons. 189 A. 498, 126 Pa.Super. 
347. 

Beaching distributive share of estate 
Under statute to that effect, where 
it is sought to attach the distribu¬ 
tive share of an estate, affidavit must 
state that defendant was insolvent or 
resided without the stsute,—Gamm'age 
V. Perry, 116 S.E. 126, 29 Ga.App. 
427—28 C.J. p 210 note 96 [b]. 

80- Ala.—Pounds v. Hamner, 67 Ala. 
342. 

Ga—Harris v. Kittle, 46 S.B. 729, 
119 Ga 29. 

Defect oared by judgment 
Ga—^Moore v. Mims, 118 S.E. 440, 30 
GaApp. 448. 

81. Mich.—Duryea v. Raymond, 109 
N.W. 861, 146 Mich. 488. 

28 C.J. p 211 note 98. 

82. Ga—Morrison v. Hllbum, 64 S. 
E. 938, 126 Ga 114. 

Tex.—Seaton v. Brooking, 1 Tex.A. 
Civ.Cas. § 1041. 

83. Mich.—^Williams v. International 
Grain & Stock Bd., 67 N.W. 1089, 
99 Mich. 80. 

84. U.S.—U. S. Fidelity & G. Co. v. 
Wamell, Civ.App., 103 S.W. 690. 

Several defendants or garnishees 
Where there are several defendants 
or garnishees, the affidavit must show 
affirmatively that the writ was not 
sued out to injure either of defend¬ 
ants or either* of the garnishees.— 
First State Bank of Mathis v. McCoy, 
Tex.Clv.App., 10 S.W.2d 340—28 C.J. 
p 211 note 2 [a], [b].. 
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85. Wash.—^Johnson v. McGilchrist, 
24 P.2d 607, 174 Wash. 178. 

88. Effect of demurrer 

Where complaint in attachment 
and garnishment was not required to 
allege anything about a bond or un¬ 
dertaking, and did not, demurrer for 
alleged want of facts thereon pre¬ 
sents no question as to filing or suf¬ 
ficiency of attachment bond.—^Hum¬ 
phry V. City Nat. Bank of Evansville, 
ISO N.B. 273, 190 Ind. 293. 

87. Tex.—^National Bank of Com¬ 
merce V. A. Walker Brokerage Co., 
Civ.App., 198 S.W. 174. 

8a Mich.—Webber v. Richter, 187 N. 

W. 628, 217 Mich. 661. 

Mo.—Godman v. Gordon, 61 Mo.App. 

686 . 

89. Ill.—^American Cent. Ins. Co. v. 
Hettler, 46 IlLApp. 416./ 

90. Tex.—Interstate Amusement Co. 
V. Fred Fisher, Inc., Civ.App., 263 

S.W. 644. 

Record in. main case as curing defect 

(1) Where application for writ was 
signed by “Byers & Cavanagh, Attor¬ 
neys for Plaintiff,” affidavit made by 
“Geo. A. Byers,” without further de¬ 
scription as agent or attorney for 
plaintiff was insufficient to authorize 
issuance of writ; nor will the court 
look to the record in the main case 
for information which should be in 
the affidavit.—Interstate Amusement 
Co. V. Fred Fisher, Inc., supra. 

(2) However, it has also been held 
that the failure of an agent’s affi¬ 
davit to show the capacity in which 



38 C.J.S. 


GARNISHMENT 


§ 143 


While in some jurisdictions a mere recital that 
an affidavit is made on behalf of plaintiff is insuffi¬ 
cient, a sworn statement to that effect being re¬ 
quired,^ ^ in others a recital or description is suffi- 
cient,^2 at least until the authority of affiant is 

qucstioned.93 

A statute requiring that the affidavit be filed by 
plaintiff or some other credible person, does not re¬ 
quire that an affidavit made by one not the plaintiff 
recite that affiant is a credible person.^^ 

Affidavit by corporation or partnership. An affi¬ 
davit purporting to be that of a corporation or a 
partnership is fatally defective;^ 5 but an affidavit 
in the name of a partnership by one of the partners 
is valid.^® 

c. Pending Action or Judgment 

The garnishment affidavit should Indicate the exist¬ 
ence of a pending action, or of a valid and subsisting 
Judgment, against the defendant. 

Where garnishment is sought in connection with 
a pending action against the principal defendant, the 


affidavit should indicate the existence of such action, 
although, where it contains an allegation that suit 
has been begun it need not show that the action is 
still pending.®'^ Where the proceeding is by a judg¬ 
ment creditor, it has been held that the application 
must show the existence of a valid and subsisting 
judgment in behalf of applicant or of one to whose 
rights he has succeeded,®^ against defendant.^9 if 
the affidavit sufficiently shows the existence of a 
subsisting judgment rendered by an appellate court 
and enforceable in the lower court, the affidavit 
need not state that a mandate of the appellate court, 
which is merely the official evidence of affirmance, 
has been filed in the court below.^ Moreover, a 
showing that the judgment against the principal de¬ 
fendant is not dormant has been held unnecessary.^ 
Where the judgment was vacated by agreement, the 
affidavit is not defective for failure to state that 
judgment had been entered.® 

A description of the ftulgment is sufficiently defi¬ 
nite, if the parties, the amount, and the court which 
rendered the judgment are given and it is not es- 


afllant acted is cured by the recitals 
in the record of the main action by 
whtch an agency Is disclosed.—Simon 
V, Greer, Tex.Civ.App., S4 S.W. 348. 

91. Neb.—Jeary v. American EJxch. 
Bank. 89 N.W. 771, 2 NehUnoff. 
657. 

28 C.J. p 211 note 15. 

92. Ind.—^Fremont Cultivator Co. v. 
Fulton, 3 N.E. 135, 103 Ind. 893. 

28 C.J. p 211 note 16. 

Secretasry of corporatioiL 

Affidavit for garnishment stating 
that CAB swore to certain things, 
but executed in name of corporation 
by C A B, secretary, waa held suffi¬ 
cient.—Commercial Corporation v. 
Krueger, 262 P. 937, 123 Or. 634. 
PxesideiLt of bank 
Where bank recovered judgment 
and sought writ of garnishment, de¬ 
scription in affidavit of affiant as 
president of the bank was sufficient 
to show affiant's authority to make 
the affidavit for the writ—First Nat. 
Bank in George West v. Frost Nat 
Bank of San Antonio, Tex.Civ.App., 
142 S.W.2d 555, error dismissed, judg¬ 
ment correct 

93. Mich.—^Wetherwax v. Paine, 2 
Mich. 56. 

94. Ill.—^Kunde v. Prentice, 160 N. 
E. 193, 829 Ill. 82—Book v. Ew- 
bank, 35 N.E.2d 961, 311 IlLApp. 
312. 

96. Neb.—Jeary v. American Bxch. 
Bank, 89 N.W. 771, 2 Neb.UnofC. 
667. 

28 C.J. p 211 note 18. 

Sfti Tex.—^Dodson v. Warren Hard¬ 
ware Co., Clv.App., 162 S.W. 962. 
28 C.J. p 211 note 18 [bj. 


97. Mich.—State Sav. Bank v. 

Wayne County Cir. Judge, 54 N.W. 

632, 95 Mich. 100. 

28 C.J. p 211 note 4. 

98. Tex.—Jeffries v. Smith, 73 S.W. 

48, 31 Tex.Civ.App. 582. 

28 C.J. p 211 note 6. 
jaJIegations h^UL suffioleiLt 

(1) In general—Sanders v. Farm¬ 
ers* State Bank of Mexia, Tex.Civ. 
App., 228 S.W. 635. 

(2) Allegation in garnishment af¬ 
fidavit that Judgment was still in 
force and unsatisfied was sufficient 
allegation that judgment was 'Valid 
and subsisting,” as against general 
demurrer.—Kelsey v. Lletz, Tex.Civ. 
App., 38 S.W.2d 108, error dismissed. 
SzecutioxL made oonditioaal 

An application for writs of gar¬ 
nishment, alleging that plaintiff's 
money judgment directed that no ex¬ 
ecution should issue until plaintiff 
applied for payment from bank from 
escrowed sum awarded judgment 
debtor as against third parties, and 
that escrow should constitute pri¬ 
mary fund for payment of judgment, 
and alleging that plaintiff had ap¬ 
plied to bank for payment, but that 
bank had refused payment, was in- 
sxifficient; sus failing to show that 
judgment could be basis of writs un¬ 
til after primary fund was exhaust¬ 
ed or diminished so that it could be 
determined to what extent it would 
not satisfy judgment.—Peerless Oil 
& Gas Co. V. Gulf Oil Corporation, 
Tex.Civ.App., 112 S.W.2d 1088. 

39. Jadgment falsely desozlbed 

Where the affidavit deliberately 
describes the judgment falsely, as 
being against defendant and other 
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members of his family, who, plaintiff 
believed* had funds of defendant de¬ 
posited in their names, the garnish¬ 
ment is void.—Krakowsky v. Mar- 
golis, 237 N.W. 28, 266 Mich. 8. 

1. Tex.—^Hutcheson v. Clipper, 2 
Tex.Unrep.Cas. 649. 

28 C.J. p 211 note 8. 

2. Tex.—^Thatcher v. Jeffries, Civ. 
App., 91 S.W. 1091. 

28 C.J. p 211 note 5. 

3. Snbseguent formal vacation 
■^Jirhere default judgment was va¬ 
cated by agreement, no final judg¬ 
ment existed, and garnishment affi¬ 
davit, not stating that judgment was 
entered, and accompanied by bond, 
was not defective, although court's 
order formally vacating judgment 
was entered later.—^Equipment Co. of 
Texas v. Stockyards Nat. Bank of 
Fort Worth, Tex.Civ.App., 283 S.W. 
610. 

4. Ga.—^Raines v. Baines, 76 S.E. 
51, 138 Ga. 790. 

Description untme In part 
Where judgment against one der 
fendant was secured in district court 
and against the other in court of civ¬ 
il appeals on appeal, description of 
the judgment in application for writ 
of garnishment as having been se¬ 
cured In the court of civil appeals 
against both defendants was suffi¬ 
cient to enable trial court and clerk 
to issue garnishment writ properly, 
and the untrue part of the statement 
was descriptive only and could be 
treated as surplusage.—^Flrst Nat. 
Bank in George West v. Frost Nat. 
Bank of San Antonio, Tex.Civ.App., 
142 S.W.2d 555, error dismissed, judg¬ 
ment correct. 
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sential that the exact amount of the judgment be 
stated.® 

Garnishment in aid of an execution will generally 
issue only where there is an affidavit to the effect 
that an execution has been issued® and returned un¬ 
satisfied,*^ but such an averment is unnecessary un¬ 
less it is required by statute.^ 

d. Debt or Liability of Defendant 

The garnishment affidavit should contain any state¬ 
ment as to defendant’s indebtedness required by statute, 
such as, in some Jurisdictions, the amount of the claim, 
which must be stated with certainty, and the nature of 
the claim. 

The affidavit must contain any statement express¬ 
ly required by law, such as, in some jurisdictions, a 
positive statement that defendant is indebted to 
plaintiff,® the amount of plaintiff’s claim,or that 
plaintiff’s claim is just and he verily believes he is 
entitled to recover the amount set forth.^i In some 
jurisdictions it is required that the affidavit state 
the cause of action definitely,^® and that it show a 
good cause of action,^® although it has been held 
that an affidavit of cause of action need not be filed 
with the praecipe for the writ,^^ unless defendant 


is an ex-resident who moved from the jurisdiction 
after having become liable in an action ex delicto.^® 

However, where such averment is not required 
by statute, the affidavit need not show that the debt 
on which the principal action is brought is due at 
the time of the commencement of the garnishment 
proceedings,^® nor the amount of the indebtedness,^7 
at least where the amount can be ascertained from 
the petition for garnishment in the original suit;l® 
and it has been held that a requirement that the 
amount due be stated is directory merely, so that the 
omission is not fatal.^® 

Nature of claim. Where the law so provides the 
nature of the claim must be stated.®® Thus the 
affidavit must state whether the claim is in contract 
or tort,®^ and, if not in contract, whether it arose 
within the state.®® It has also been held necessary, 
where the claim is based on a contract, to state 
whether the contract was expressed or implied,®® 
and to identify the indebtedness with the cause of 
action in suit;®® and, where the statute expressly 
so provides, the affidavit must state whether the in¬ 
debtedness is on account of labor performed by the 
principal defendant.®® An affidavit which sets forth 


5. Tex.—First Nat. Bank In Georgre 
West V. Frost NaL Bank of San 
Antonio, supra. 

«. Wls.—Sanger v. Guenther, 41 N. 

W. 436, 73 Wis. 354. 

28 C.J. p 211 note 9. 

7. in.— Gibbon v, Bryan, 3 IlLApp. 
298. 

28 C.J. p 211 note 10. 

8. Kan.—Walker v. Columbus State 
Bank, 67 P. 562, 64 Kan. 884. 

9. N.W.Terr.—^Rumley v. Saxauer, 6 
Terr.Li. 63. 

Direct averment of nonpayment 

Debtor’s nonpayment of all or por¬ 
tion of Judgment is prerequisite to 
garnishee’s liability to creditor, and 
must be alleged; and allegation that 
sherifC after levies returned Judg¬ 
ment agrainst debtor unsatisfied, was 
insufficient for want of direct aver¬ 
ment of nonpayment.—Schapiro v. 
Hllliker, 286 P. 362, 104 Cal,App. 198. 

10. Ill.—Stickley v. Little, 29 Ill. 
315. 

Wis.—Schlitz v. Meyer, 21 N.W. 248, 
61 Wis. 418. 

11. Ky.—^Buckley v. Wakefield, 8 Ky. 
Op. 283. 

12. OkL—Oklahoma Tool & Supply 
Co. V. Drumright State Bank of 
Drumright, 222 P. 976, 97 OkL 165. 

13. Pa.—^Louis Sabarofl & Son v. 
Central of Georgia R. Co., 9 Pa. 
Dist. & Co. 238. 

28 C.J. p 212 note 27. 

Affidavits held Insufficient 

Pa.—^Pottash v. Albany Oil Co., 118 


A. 317, 274 Pa. 884—McLeod v. Hy¬ 
man, 116 A. 535, 272 Psu 582. 

28 C.J. p 212 note 27 [a]. 

14. Defendant may compel plaintiff 
to show a cause of action by ap¬ 
pearing specially and obtaining a rule 
to show cause.—^Konopka v. McAteer, 
169 A 778, 313 Pa. 610. 

15. Pa.—Konopka v. McAteer, 169 A 
778, 313 Pa. 510. 

16. Mich.—^Detroit State Sav. Bank 

V. Wayne County Cir. Judge, 64 N. 

W. 632, 95 Mich. 100. 

17. Tex.—Margerum v. Sopher, Civ. 
App., 46 S.W.2d 467, error refused. 

28 C.J. p 212 note 20. 

Exact amount immaterial 

In accordance with the text rule, it 
was held that garnishment affidavit 
need not contain statement of exact 
amount of indebtedness claimed.— 
Hawkins v. Culbertson Co., Tex.Civ. 
App., 48 S.W.2d 345. 

Action by surety against cosurety 
Garnishment proceedings in an ac¬ 
tion by a surety on a note against a 
cosurety for defendant’s proportion¬ 
ate part of a Judgment against prin¬ 
cipal which plaintiff paid, were held 
not invalid because of an Insufficient 
averment of the precise amount of 
defendant’s indebtedness to plaintiff, 
since under a provision to that effect, 
the amount payable would be fixed by 
law.—^Bums v. Martin, Tex.Civ.App., 
264 S.W. 226. 

18. Tex.—^Modern Dairy & Creamery 
Co. V. Blanke & Hawk Supply Co., 
Civ.App., 116 S.W. 164—^Burge v. 
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Beaumont Carriage Co., 106 S.W. 
232, 47 Tex.Civ.App. 223. 

19. Kan.—^Foster v. Motley, 220 P. 

1036, 114 Kan. 812. 

80. Mich.—Conway v. Ionia Cir. 

Judge, 8 N.W. 688, 46 Mich. 28. 

28 C.J. p 212 note 28. 

Bight to amend nnder statute 

Statutes requiring the nature of a 
claim to be set forth in the affidavit 
are for the purpose of determining 
whether it is of such a character as 
will entitle the party to an attach¬ 
ment, and, therefore, an amendment 
of the pleadings which does not 
change the character of the claim set 
up does not affect the validity of the 
affidavit.—Orlopp v. Schueller, 26 
Ohio Cir.Ct. 127. 

21. Okl.—Oklahoma Tool Sc Supply 
Co. V, Drumright State Bank of 
Drumright, 222 P. 976, 97 Okl. 165. 

28. Okl.—Oklahoma Tool & Supply 
Co. V. Drumright State Bank of 
Drumright, supra. 

Action in tort 

Under statute providing that writ 
of foreign attachment will issue in 
tort actions only when the tort was 
committed within the Jurisdiction^ 
affidavit must so allege.—Chester 
Franzell Sc Co. v. Atlantic Coast Line 
R. Co., 13 Pa.Dist. Sc Co. 265. 

23. Mich.—Weimeister v. Manville, 6 
N.W. 869, 44 Mich. 408. 

28 C.J. p 212 note 29. 

24. Mich.—Conway v. Ionia Cir. 
Judge, 8 N.W. 688, 46 Mich. 28. 

26. Mich.—Widrig v. Ernest Kouwen 
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the nature of an indebtedness for which a suit in 
assumpsit could be brought is sufficient,^® although 
plaintiff files a declaration in tort, where an amend¬ 
ed declaration is filed changing the form of action 
to assumpsit.27 A defective statement of the nature 
of the claim is sometimes cured by a verdict.^® 

Certainty as to amount. Where the amount due 
is required to be stated, it should be stated with 
certainty.2® It is sufficient, however, if facts ap¬ 
pear on the face of the proceedings from which the 
amount due can be determined;®® and a statement 
that a definite sum is due is sufficient, although 
coupled with facts showing that a greater sum is 
actually due.®^ 

A variance between the amount stated in the af¬ 
fidavit as the amount claimed to be due in the ac¬ 
tion and the amount specified in the pleading in the 
main suit may be cured by amendment;®® and such 
variance does not render an affidavit defective, 
where the statute does not require the affidavit to 
state the amount of the claim.®® 


e. inftTiffi eiency of Property Held by Defend¬ 

ant 

Where the statute so requires the affidavit must aver 
that defendant has no property within the state suffi¬ 
cient to satisfy the Judgment. • 

In jurisdictions in which the statute requires the 
judgment creditor to aver in his affidavit for the 
writ of garnishment that defendant has no property’’ 
within the state sufficient to satisfy his judgment, 
the omission of such averment, or the inclusion of 
an averment that defendant has sufficient property 
to satisfy the judgment, is fatal.®^ 

f. Debt or Obligation of Garnishee 

Generally, the affidavit must allege that the garnishee 
Is Indebted to defendant or has property of defendant in 
his possession or control. 

It is generally held, under statutes to that ef¬ 
fect, that the affidavit for garnishment must con¬ 
tain an averment that the affiant has good reason to 
and does believe that the person to be summoned is 
indebted to defendant or has property of defendant 
in his possession or control®® which is not exempt 


Hoven. Inc., 226 N.W. 874, 248 Mich. 
167. 

26. Ill.—^May v. Disconto Gesell- 
schaft, 71 N.B. 1001, 211 IlL 810. 

27. Ill.—^May V. Disconto Gesell- 
schaft, supya. 

28. Conn.—^Treadway v. Andrews, 20 
Conn. 384. 

29. Tex.—^D. Sullivan & Co. v. Kins:, 
Civ.App., 80 S.W. 1048. 

28 C.J. p 212 note 36. 

Statement held insnffl-cient 

Affidavits not stating: that princi¬ 
pal defendant was indebted to plain¬ 
tiff in a given amount, as required 
by statute, but only in sums not ex- 
oeedingf stated amounts, were held 
not to confer jurisdiction to issue 
writs..—Chapman v. Detroit Metropol¬ 
itan Corporation, 266 N.W. 469, 268 
Mich. 391. 

80. Ga.—^Dunlap v. Hooper, 67 Ga. 
721. 

28 C.J. p 212 note 37. 

31. Tex.—^Trabue v. Whitney, 94 S. 

W. 186, 42 Tex.Civ.App. 620. 

28 C.J. p 212 note 38. 

33. Ga.—Seaboard Air-Dine R. Co. 
V. Hutchinson, 62 S.£2. 97, 4 Ga.App. 
626. 

28 C.J. p 212 note 39. 

33. Tex.—^Margrerum v. Sopher, Civ. 
App., 46 S.W.2d 467, error refused— 
Dickinson v. Blackwell First State 
Bank, Civ.App., 186 S.W. 674. 

34. Ill.—Kelly v. Marks, 264 IlLApp. 
402. 

Tex.—^Parker-Morgan Lumber Co. v. 

Parrish, Civ.App., 291 S.W. 266. 

28 aJ. p 213 note 42. 

Duty to determine value of property 
Attorney for plaintiff making af¬ 


fidavit is under duty to make at 
least reasonable inquiry to ascertain 
amount and value of property owned 
by defendant subject to execution.— 
Commonwealth of Massachusetts v. 
Davis, Tex.Civ.App., 160 S.W.2d 643. 

Several defendants 

(1) Where there is more than one 
defendant against whom judgment 
has been obtained, affidavit must 
state that none of defendants has 
sufficient property.—Warner v. 
Northwestern Fire & Marine Ins. Co., 
Tex.Civ.App., 281 S.W. 1113, reversed 
on other grounds Ovlett v. Warner, 
Com.App., 288 S.W. 434—28 C.J. p 
213 note 42 [d]. 

(2) Where plaintiff released one of 
joint judgment debtors, with reser¬ 
vation of rights agrainst codebtor, 
affidavit for writ of garnishment 
against codebtor need not show that 
releajsed debtor had no property in 
his possession sufficient to satisfy 
judgment.—Warner v. Northwestern 
Fire & Marine Ins. Co., supra. 

(3) It was not necessary for affi¬ 
davit for garnishment to state that 
neither of two defendants had prop¬ 
erty within state subject to execution 
sufficient to satisfy debt, where it 
appeared judgment was against one 
of defendants only “in the event that 
plaintiff is unable to recover the 
full amount of his judgnnent” from 
other defendant.—^Brock v. Cullum 
Bros., Tex,Civ.App., 263 S.W. 836. 

Avermeuts h41d suffioieut 

(1) An affidavit in garnishment, 
stating that defendant haa not with¬ 
in plalntllTs knowledge “property in 
her possession within this state, sub¬ 
ject to execution, to satisfy such 
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debt,** was not insufficient because it 
failed to allege that defendant had 
no property within the state sub¬ 
ject to execution “sufficient** to sat¬ 
isfy the debt sued on.—^Ellis v. Bmil 
Blum Co., Tex.Civ.App., 242 S.W. 1101. 

(2) Allegration that judgment was 
still in force and unsatisfied was held 
sufficient to satisfy the statutory re¬ 
quirement.—^Kelsey v. Lietz, Tex.Civ. 
App., 38 S.W.2d 108, error dismissed. 

(3) Statement in application for 
grarnishment that defendant has not, 
within knowledge of plaintiffs or of 
person making affidavit, property in 
his possession subject to execution 
was sufficient, where person making 
affidavit was one of plaintiffs.—^Hillis 
V. Wolfe, Tex.Civ.App., 284 S.W. 227. 

(4) An allegation that ‘‘defendant 
had not within his knowledge** prop¬ 
erty in his possession subject to ex¬ 
ecution sufficient to satisfy debt, 
when construed with the entire affida¬ 
vit, was held to mean that defendant 
did not have property in his posses¬ 
sion within the knowledge of affiant 
sufficient to satisfy the debt, and is 
sufficient.—^Brownwood Gas Co. v. 
Belser, Tex.Civ.App., 257 S.W. 605. 

35. D.S.—Sandusky Cement Co. v. A. 

B. Hamilton & Co., D.C.Ohio, 273 F. 

596. 

28 C.J. p 213 note 48. 

Several defendants 

(1) Where there are several de¬ 
fendants, affidavit alleging that gar¬ 
nishee ha4 in his hands effects be¬ 
longing to defendants, or one of 
them, is not objectionable as being 
indefinite and uncertain.—^Marion 
Mach. Foundry A Supply Co. v. Cen- 
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from execution;?® and under statute to that effect, 
an affidavit for foreign attachment must allege that 
there is property of defendant in the jurisdiction, 
which is liable to attachment in the hands of the 
garnishee.®'^ The affidavit may be made positively 
instead of on belief,and, ind-eed, under some stat¬ 
utes it must be made positively.®^ Some of the cas¬ 
es hold that plaintiff is not required to describe with 
great accuracy the obligations subsisting between 
the principal debtor and the garnishee;'*® but it 
has also been held that to authorize a personal judg¬ 
ment against a garnishee it is necessary to state the 
cause of action against him with the same particu¬ 
larity as if he were being sued by defendant.^^ 

Alleging one or both grounds of liability. Under 
such a statute it is permissible to allege in the al¬ 
ternative that the garnishee has property of, or is 
indebted to, defendant,^2 although there is some au¬ 
thority to the contrary;*® and it is permissible, 
where the facts warrant, to make the allegation in 
the conjunctive, that the garnishee has property of, 
and is indebted to, defendant.** Where the affida¬ 
vit alleges only one of the grounds, as, for example, 
that the garnishee is a debtor of defendant or that 
he has property of the debtor in his hands, the gar¬ 


nishee cannot ordinarily be charged on the other 
ground,*® although as to this there is contrary au¬ 
thority.*® 

Reference to indebtedness of another. The fact 
that the affidavit avers an indebtedness by another 
in addition to that owed by the garnishee does not 
vitiate the affidavit.**^ 

§ 144. Objections and Waiver 

Generally defects In the affidavit may be attacked by 
the garnishee or defendant, by motion or demurrer. 
However, defects may be waived, or may be cured by 
Judgment or verdict, although the garnishee cannot gen¬ 
erally waive defects affecting the defendant’s rights. 

In general, defects in an affidavit for garnish¬ 
ment or writ of foreign attachment may be attacked 
by the garnishee*® or by defendant.*® The proper 
method of testing garnishment affidavits is by mo¬ 
tion or demurrer;®® but under statute to that effect, 
if defendant wishes to try the truthfulness of the 
allegations, he should make, under oath, denial of 
such allegations, after which trial of such traverse 
may be had.®i 

Waiver by garnishee. A garnishee may waive 
any of his own rights as to defects in the affida- 


tral Motor Co., Tex.Clv.App., 285 S. 
W. 933. 

(2) Affidavits for garnishee sum¬ 
mons against four brokerage firms 
€U 9 garnishees, to enforce decree 
against one hundred fifty-four per¬ 
sons for enforcement of bank stock¬ 
holders' liability, reciting that affi¬ 
ant had Just reason to believe that 
named brokerage firm was “indebted 
to said defendants, or to any of said 
defendants," was sufficient as against 
contention that it was contrary to 
human experience.—^Hillmer v. Chi¬ 
cago Bank of Commerce, 26 N.Ej.2d 
726, 304 IlLApp. 430. 

(3) Other cases see 28 O.J. p 213 
note 43 [bj. 

Several gamlshees 

Affidavit seeking to charge several 
persons as garnishees is not Invalid 
for failure to allege that such lia¬ 
bility was several, where there was 
no intimation that It was Joint.— 
New Kensington Sanitary Pottery v. 
Detroit Pipe & Supply Co., 241 N.W. 
901, 258 Mich. 34. 

AUegaiion held suffioieiLt 

Under statute requiring statement 
that plaintiff has reason to, and does, 
believe that the garnishee is indebted 
to defendant or has in his hands 
effects belonging to defendant, an al¬ 
legation that garnishee had in his 
“possession" effects belonging to de¬ 
fendant in the original suit is suffi¬ 
cient, the word “hands" as used in 
the statute denoting possession, as 
distinguished from its literal mean¬ 


ing that garnishee had actually and 
physically in his “hands” effects be¬ 
longing to defendant—Brownwood 
Gas Co. v. Belser, Tex.Civ.App., 257 
S.W. 606. 

^ S.D.—^Farmers' State Bank of 
Turton v. Van Houten, 219 N.W. 
206, 52 S.D. 528. 

Omission is mere irregularity, and 
not Jurisdictional.—^Pennsylvania It 
Co. V. Bell, 153 N.B. 293, 22 Ohio App. 
67. 

37. Pa.—Chester Franzell & Co. v. 
Atlantic Coast Dine R. Co., 13 Pa. 
Dist & Co. 266—Louis Sabaxoff & 
Son V. Central of Georgia R. Co., 9 
Pa.Dist & Co. 238. 

VUal to Jurisdiotioxi. 

Pa.—^Klein v. Gaston de Paris, 100 Pa, 
Super. 367—Gano v. Hartwell & 
Lester, 34 Pa.Dist & Co. 690. 

38. U.S.—Sandusky Cment Co. v. A. 
R. Hamilton & Co., D.C.Ohio, 273 F. 
596. 

38. Ky.—Buckley v. Wakefield, 8 Ky. 
Op. 283. 

40. Neb.—Burnham v. Doolittle, 16 
N.W. 606, 14 Neb. 214. 

28 C.J. p 213 note 51. 

41. Ky,—^Darby v. French, 112 S. 
W. 1132. 

28 C.J. p 214 note 56. 

However, it has been held that the 
precise amount due from the garni¬ 
shee to the principal debtor need not 
be stated.—^Donaldson v. Lexington 
Security Trust & Safety-Vault Co., 
66 S.W. 424, 21 Ky.L. 1796. 
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42. Tex.—^Hulshlzer v. First State 
Bank of Robstown, Civ.App., 245 S. 
W. 726. 

28 C.J. p 213 note 45. 

43. Minn.—^Prince v. Heenan, 6 Minn. 
347. 

44. Mich.—Peninsular Stove Co. v. 
Wayne County Cir. Judge, 48 N. 
W. 649, 85 Mich. 400. 

28 C.J. p 213 notes 46, 47. 

46. Mich.—Connor v. Detroit Third 
Nat. Bank, 51 N.W. 623, 90 Mich. 
328. 

28 C.J. p 213 note 52. 

46. Tex.—^Holloway Seed Co. v. City 
Nat. Bank, 47 S.W. 95, 516, 92 Tex. 
187. 

28 C.J. p 213 note 53. 

47. Tex.—Curtis v. Henrietta Nat. 
Bank, 14 S.W. 614, 78 Tex. 260. 

48. Pa—^Marano v. Granata, 30 A. 
2d 243, 151 PaSuper. 454. 

The garnishee is entitled to urge 
objections to the affidavit for the 
purpose of showing cause why the 
debt or property of defendant should 
not be taken from him to pay the 
debt on which the proceedings are 
based.—^Barr v. Perry, 8 Gill, Md., 
313. 

49. Pa—^Marano v. Granata, 30 A.2d 
243, 151 PaSuper. 454. 

50b Wash.—Johnson v. McGilchrist, 
24 P.2d 607, 174 Wash. 178. 

51. Fla—Pleasant Valley Farms & 
Morey Condensery Co. v. Carl, 106 

So. 427, 90 Fla 420. 
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vit,52 as by filing a disclosure and* respecting the 
writ,53 by appearing and answering without objec¬ 
tion,®^ and proceeding to the hearing on the cita¬ 
tion issued on the affidavit,5® or by failure to com¬ 
plain at the trial.®® However, jurisdictional defects 
may not be so cured.®*^ 

Where personal jurisdiction has not been obtained 
of the principal defendant, a garnishee cannot gen¬ 
erally waive defects in the affidavit affecting his 
rights;®® but, where the garnishee has been given 
full authority to bind the principal debtor, he has 
power to waive formalities as to him.®® 

Waiver by defendant Where defendant volun¬ 


tarily appears and treats the affidavit as sufficient, he 
cannot thereafter attack its sufficiencyand, gen¬ 
erally, an objection to the affidavit is waived by de¬ 
fendant by failure to object in the trial court.5^ A 
jurisdictional defect in the affidavit is not cured by 
the fact that defendant made a general appearance 
in the main case, or made a special appearance in 
the garnishment proceeding for the purpose of mov¬ 
ing to quash the writ of garnishment. 

Defects cured by judgment or verdict. It has 
been held that some defects, more specifically 
amendable defects, are cured by the judgment®® or 
the verdict.®^ 


F. BOND OR SECURITY 


§ 145. In General 

Usually, a sufficient bond Is a prerequisite to garnish, 
ment proceedings, the purpose of its requirement being 
generally the protection of the defendant. 

While a garnishment bond is not required in all 
jurisdictions,®® it is commonly held, under statutes 


to that effect, that the execution and filing of a 
bond are essential to the institution of garnishment 
proceedings;®® and a failure to file a sufficient bond 
is fatal.®*^ However, a bond is required only under 
the circumstances specified in the statute.®® 


52. Wla.—Goll V. Hubboll, 20 N.W. 
674, 21 N.W. 288, 61 Wis. 293. 

28 C.J. p 214 note 60. 

Regnixement for affidavit of cause 
of action In foreign attachment pro¬ 
ceeding could be waived by entering 
security, or by entering general ap¬ 
pearance and taking defense to ac¬ 
tion.—^Konopka v. McAteer, 169 A. 
778, 313 Pa. 610. 

53. Mich.—Walden v. Crego*a Es¬ 
tate, 286 N.W. 467, 288 Mich. 564. 

54. Kan.—Turner v. Williams, 221 
P. 267, 114 Kan. 769—Foster v. Mot¬ 
ley, 220 P. 1036, 114 Kan. 812. 

55. Tex.—^Wise v. Johnson, Civ.App„ 
198 S.W. 977. 

28 C.J. p 214 note 61. 

56. Previous motion to quash over- 
mled 

Garnishment proceedings against 
**City National Bank of Dallas"* were 
not rendered void because applica¬ 
tion failed to contain words ”of Dal¬ 
las,** where garnlshee*s motion to 
quash on that ground was overruled, 
and no complaint of this action of 
the court was made In the trial court. 
—^Aly V. Texas Publication House, 
Tex.ClvA.pp., 5 S.W.2d 236, second 
case. 

57. Mich.—Webber v. Richter, 187 
N.W. 628, 217 Mich. 661.' 

58. Neb.—Jeary v. American Exch. 
Bank, 89 N.W. 771, 2 Neb., Unoffi, 
657. 

28 C.J. p 214 note 62. 

59. Mich.*-^Keppel v. Moore, 83 N. 
W. 499, 66 Mich. 292. 

60. Kan.—Bennett v., St. Marys 
Grain Co., 164 P. 259, 100 Kan. 289. 


61. Ariz.—^Holliday v. Sailing, 97 P. 
2d 221, 54 Ariz. 496, 126 A.L.R. 146. 

Ill.—Kunde v. Prentice. 160 N.E. 193, 
329 111. 82. 

28 C.J. p 214 note 65. 

62. Mich.—Webber v. Richter, 187 
N.W. 528, 217 Mich. 661. 

63. Ga—Moore v. Mims, 118 S.E. 
440, 30 GaApp. 448. 

Defect as to date cored by Jodgment 
Untrue statement as to time when 
judgment against defendant was ren¬ 
dered is cured by verdict and Judg¬ 
ment.—Whitley v. Jackson, 129 S.E. 
662, 34 GaApp. 286. 

64. Conn.—Treadway v. Andrews, 20 
Conn. 384. 

65. W.Va.-^Byrd v. Rector, 163 S.E. 
846, 112 W.Va 192, 81 A.L.R. 1213. 

66. Ga.—Gibbs v. Rhodes Furniture 
Co.. 198 S.E. 316, 58 GaApp. 352. 

Wash.—^Van Moorhem v. Roche Har¬ 
bor Lime & Cement Co., 13 P.2d 
496,. 169 Wash, 354, quoting Cor- 
pos Juris. 

28 C.J. p 216 note 81. 

Liability on bond see infra §§ 298- 
302. 

67. Tex.—Citizens* Nat. Bank of 
Godley v. Pollard, Civ.App., 81 S. 
W.2d 608, 510, citing Corpus Juris. 

VVaslx—^Van Moorhem v. Roche Har¬ 
bor Lime & Cement Co., 13 P.2d 
496, 169 Wash. 354, quoting Corpus 
Juris. 

28 C.J. p 215 note 82. 

Bight to funds 

Where a void bond was filed, plain¬ 
tiff acquired no right, and service of 
the writ was Ineffective, to impound 
funds on deposit, and defendant de¬ 
positor wan nor deprived of control 
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thereof; accordingly, the garnishee 
bank could not lawfully refuse com¬ 
pliance with depositor*s demands, 
and would not be liable on contract 
with another requiring garnishment 
of deposit.—Citizens* Nat. Bank of 
Godley v. Pollard, Tex.Civ.App., 31 
S.W.2d 508. 

68. Ark.— CS, A. Rees & Co. v. Pace, 

246 S.W. 491, 166 Ark. 473. , 

Ctarnlshmeiit after Judgm^iit 

(1) Where the statute requires a 
bond where the garnishment is in 
aid of a pending suit, a bond is not 
required where the garnishment is- 
sues» after Judgment.—^Brenman v. 
Moore, 221 P. 40, 93 Okl. 294—28 C. 
J. p 216 note 83. 

(2) Divorce decree providing for 
monthly payments by husband for 
support of children was held "'Judg¬ 
ment** supporting application, on de¬ 
fault, for writ of garnishment with¬ 
out bond.—^Knettle v. Knettle, 68 P. 
2d 218, 190 Wash. 395. 

Equitable gamlshmexit 

A statute providing that, where 
garnishment is issued before judg¬ 
ment, plaintiff must give bond in 
double the amount for which the 
garnishment is issued, applies only 
to garnishment proceedings prose¬ 
cuted thereunder, and has no applica¬ 
tion to an equitable garnishment.— 
C. A. Rees & Co. v. Pace, 246 S.W. 
491, 156 Ark. 473. 

Chundshmeut after oxighaal attach¬ 
ment 

Under a statute authorizing gar¬ 
nishment either where an original 
attachment has issued, or where 
plaintiff sues for a debt, and requir¬ 
ing a bond In the latter instance, a 
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Who protected by bond. In general, the statutory 
requirement of a bond is intended for the indemnity 
of defendant in the suit and not for the indemnity 
or benejat of the garnishee.®^ In some jurisdictions, 
however, the bond should also be conditioned to pay 
all damages and costs that may accrue to any gar¬ 
nishee by reason of any process or proceeding in 
the suit.*^® 

Effect of amendment of complaint. An amend¬ 
ment of the complaint will not require a new bond 
unless it is material and as to a matter not em¬ 
braced in the original cause of action,71 as, for ex¬ 
ample, substituting a new plaintiff,72 or adding a 
new demand not previously sued for.73 

Successive summonses and separate proceedings. 
Under statute to that effect, summons of garnish¬ 
ment may issue from time to time before trial with¬ 
out plaintiffs giving additional bond.74 However, if 
the proceeding is based on a pending suit, the right 
of plaintiff to cause the issuance of the summons 
from time to time, without giving additional bond, is 
cut off by the trial of the pending suit and the en¬ 
tering of judgment thereon ;76 but, if the proceed¬ 
ing is based on a judgment already obtained, suc¬ 


cessive summonses may issue without giving addi¬ 
tional bond until the trial of the garnishment case.78 

Under some statutes a single bond is sufficient, 
although the writ issues to two garnishees.77 How¬ 
ever, separate actions between the same parties but 
on different causes of action cannot be consolidated 
and garnishment issued on a single bond;78 ^^d, 
where a proceeding in which a bond is filed is dis¬ 
missed, it cannot again be used in a new proceed¬ 
ing to procure a new writ against a different gar- 
nishee.73 

§ 146. Requisites and Validity 

A garnishment bond should conform to statutory re¬ 
quirements, although substantial compliance Is suffi¬ 
cient. This rule applies to such requirements as those ar 
to parties, liability of sureties, and the amount and con¬ 
dition of the bond. 

A garnishment bond should conform to statutory 
requirements,and should be construed with re¬ 
spect to the law under which it is executed, reject¬ 
ing surplusage and supplying omissions.^^ Under 
or apart from provisions to that effect, the bond is 
good if it is in substantial compliance with the stat¬ 
utory requirements.82 Where there is no statute 


famishment bond is not required in 
the former Instance, only the orig¬ 
inal attachment bond being required. 
—^Paltro V. ^tna Casualty & Surety 
Co., 204 P. 1044, 119 Wash. 101. 

©9. Del.—Moffat Tunnel Improve¬ 
ment Dist. V. U. S. Fidelity & 
Guaranty Co., 186 A. 186, 186 W.W. 
Harr. 473. 

28 C.J. p 216 note 93. 

70. Mo.—State v. Immer, 52 Mo. 
App. 536—State v. Blck, 36 'Mo. 
App. 114. 

71. Ind.—^Humphry v. City Hat. 

Bank of Bvansville, 130 N.B. 273, 
190 Ind. 293. 

28 C.jr. p 215 note 90. 

72. Ind.—^Humphry v. City Hat. 

Bank of Evansville, supra, 

73. Ind.—^Humphry v. City Hat. 

Bank of Evansville, supra. 

74u Ga.—Southern Pac. Co, v. Davi- 
son-Pazon Co., 166 S.E. 862, 45 
Ga.App. 719. 

28 C.jr. p 215 note 86. 

75. Ga.—Southern Pac. Co. v. Davi- 
son-Paxon Co., supra—^Trust Co. 
of Georgia v. Jackson, 145 S.E. 908, 
39 Ga.App. 52. 

Fendenoy of gaxnlslimeat issue 
Where a suit is begun by attach¬ 
ment and the garnishment is issued 
and thereafter a iudgment in the 
attachment case is rendered in favor 
of plaintiff against defendant, the 
pendency of an issue between plain¬ 
tiff and the garnishee on a traverse 
to the garnishee’s answer will not 


permit plaintiff to have garnishment 
against another person by virtue of 
the affidavit and bond originally 
made.—^Ahrens & Ott Mfg. Co. v. Pat¬ 
ton Sash, Door & Bldg. Co., 21 S.E. 
523, 94 Ga 247. 

76. Ga—Southern Pac. Co. v. Davi- 
son-Paxon Co., 165 S.E. 862, 45 Ga 
App. 719. 

Season, for mle 

In such case the garnishment pro¬ 
ceeding becomes the pending action 
contemplated by the statute, and the 
affidavit and bond do not become 
functus officio until the trial of the 
garnishment ca^e.—Southern Pac. Co. 
V. Davlson-Paxon Co., supra—Trust 
Co. of Georgia v. Jackson, 146 S.E. 
908, 39 GaApp. 52. 

Bffeot of answer 

In such case the answer of the 
garnishee does not end the case, no 
Judgment being taken thereon, and 
the case ends with the disposition of 
the garnishment case.—^Trust Co. of 
Georgia v. Jackson, supra—^28 C.J. 
p 215 note 86 [a]. 

77- Tex—^U. S, Fidelity & Guaranty 
Co. V. Wamell, CivAipp., 103 S.W. 
690. 

7a Ga.—Morgan v. Latham, 26 S. 
E. 99, 111 Ga. 836. 

79- Tex—^national Bank of Com¬ 
merce V, A. Walker Brokerage Co., 
Civ.App., 198 S.W. 174. 

ao. Tex—Citizens’ Hat. Bank of 
Godley v. Pollard, Civ.App., 31 S. 
W.2d 608. 


.To whom payable 

(1) Under statute requiring bond 
to be made payable to defendant, a 
bond not made payable to anyone 
was held void.—Citizens’ Hat Bank 
of Godley v. Pollard, supra. 

(2) Under statute to that effect, 
the bond is required to be made pay¬ 
able to the clerk of the court which 
issues the writ—Scooler v. Alstrom, 
38 La.Ann. 907. 

Time of execution 
It would seem that it is a fatal ob¬ 
jection that the bond shows on its 
face that it was executed after the 
garnishment writ issued.—Geiser 

Mfg. Co. V. Watkins, 126 S.W. 611, 
69 TexCiv.App. 616—28 C.J. p 216 
note 99. 

81- La.—Scooler v. Alstrom, 38 La. 
Ann. 907. 

28 C.J. p 216 note 96. 

82- Okl.—Oklahoma State Bank of 
Ada V. Reed, 288 P. 281, 143 Okl. 
131, 85 A.L.R. 635. 

28 C.J. p 216 note 97. 

Statutory provisions merely direc¬ 
tory , 

Ga.—^Kesler v. Groover, 199 S.E. 332, 
58 Ga.App. 548. 

Identlflcatioii of original cause 

(1) A garnishment bond is suffi¬ 
cient where it identilies the original 
cause of action by number and other¬ 
wise.—-Wise & Jackson v. Hott, Tex 
Civ.App., 283 S.W. 1110. 

(2) Where the bond was filed on 
the same day as plaintiff's original 
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providing for a garnishment bond, a voluntary bond 
given to pay all damages which might accrue to de¬ 
fendant or to any garnishee by reason of a failure 
to prosecute the suit with effect is good as a com¬ 
mon-law bond.83 

Parties. Unless the statute so provides, the names 
of all of the parties need not be given in the bond 
and it has been held not to vitiate the undertaking 
that the sureties’ names are not inserted in the body 
of the instrument where the sureties have signed the 
undertaking and are bound thereby-^® 

A statute requiring the bond to be givdn by plain¬ 
tiff or his agent is not complied with by a bond ex¬ 
ecuted by a third person who does not appear, ei¬ 
ther by the recitals of the bond or by the signature, 
to be the agent of plaintiff.86 In an action against 
two defendants, they may not complain that a gar¬ 
nishment bond was made to both because the gar¬ 
nished fund belonged to only one of them.87 • Plain¬ 
tiff’s attorney in the original suit who is not of 
counsel in the garnishment may be surety.^8 


Joint and several liability of sureties. A statute 
requiring a bond with two or more sureties, in 
double the amount of the debt claimed, requires that 
each surety must be bound jointly and severally with 
the principal to pay the full amount of the bond ob¬ 
ligation and a bond in which the sureties agree 
that each will be severally bound for a specified and 
limited part of the total obligation is insufficient.^^ 

Amount of bond. Under statute so providing, the 
bond must be in double the amount claimed to be 
due.®^ Under such a statute a bond in double the 
amount claimed in the affidavit is sufficient, although 
that amount is less than the sum sued and 

a trivial discrepancy between the amount of the 
bond and the proper amount is not fatal.^^ 

Condition of bond. The condition of the bond 
must comply with the statute and a material vari¬ 
ance is fatal but a substantial compliance has 
been held sufficient.^5 The proper condition of a 
bond for a garnishment in aid of a pending suit is 
ordinarily to prosecute the original suit to effect and 


petition and application for garnish¬ 
ment, and described the original suit 
by naming the parties, it would not 
be held insufficient because it did not 
designate number of original cause. 
—Continental State Bank v. Turner, 
Teac.Civ.App., 8 S.W.Sd 603, error dis¬ 
missed. 

Bond to olerfc instecUl of to defend¬ 
ant 

Bond was held sufficient to sup¬ 
port garnishment, although running 
to clerk of court instead of to de¬ 
fendants in garnishment.—^Regan v. 
O'Steen, 63 P.2d 861. 47 Ariz. 87. 
Time of return of bond to court 
Under a statute authorizing a gar¬ 
nishee residing in a county different 
from that in which the suit is pend¬ 
ing or in which Judgment is obtained 
to be summoned where plaintiff gives 
bond in the county in which the gar¬ 
nishee resides and requiring the offi¬ 
cer serving the summons to return 
or transmit a certified copy of the 
affidavit and bond to the court in 
which the suit is pending or Judg¬ 
ment was obtained, it is sufficient if 
the certified bond and affidavit are 
so returned before rendition of Judg¬ 
ment against the garnishee.—^Atlanta' 
& W”. P. R. Co. V. Farmers' Exch., 65 
S.E. 165, 6 Ga.App. 405. 

83. Mo.—^Barnes v. Webster, 16 Mo. 
268, 67 ,Am.D. 232. 

84. Tex.—Lash v. Morris County 
Bank, Clv.App.. 54 S.W. 806. , 

28 C.J. p 216 note 2. 

85. EAn.—^Turner v. Williams, 221 
P. 267, 114 Kan. 769. 

SigiLer not described as security 
Where bond in garnishment recited 
'Ve •. • principal and security 


are bound" in named sum, and was 
signed by plaintiff and by individual, 
it was not invalid as being without 
security because neither name nor 
blank for name of security appeared 
before word "security" in the bond 
in the recital that principal and se¬ 
curity were bound, etc., or because 
"security" was not placed after name 
of party thereto who signed it, ap¬ 
parently as security, under princi¬ 
pal's signature.—^American Agricul¬ 
tural Chemical Co. v. Bank of Madi¬ 
son, 123 S.E. 921, 32 Ga.App. 473. 

86. Miss.—^Pord v. Hurd, 12 Miss. 
683. 

37. Tex.—^Burge v. Beaumont Carri¬ 
age Co., 106 S.W. 282, 47 Tex.Civ. 
App. 223. 

88. Ga.—^Burton v. Wynne, 66 Ga. 
615. 

88. Tex.—Commonwealth of Massa¬ 
chusetts v. United North & South 
Development Co., Civ.App., 160 S. 
W.2d 563. 

Strict coupllaiLoe necessary 
This requirement must be strictly 
complied with; and the officer charg¬ 
ed with the duty of approving and. 
accepting garnishment bond has no 
authority, discretionary or otherwise, 
to approve a bond which does not 
comply with the specific and express 
terms of the statute.—Common¬ 
wealth of Massachusetts v. United 
North & South Development Co., su¬ 
pra. 

Bffect of statute as to corporate sure¬ 
ties 

The statute providing for creation 
of corporate sureties and authoriz¬ 
ing corporate sureties on bonds does 
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not add to, or take anything from, 
this requirement.—Commonwealth of 
Massachusetts v. United North & 
South Development Co., supra.' 

90. Tex.—Commonwealth of Massa¬ 
chusetts V. United North & South 
Development Co., supra. 

91. Tex.—Commonwealth of Massa- 
chussetts V. United North & South 
Development Co., supra. 

28 C.J. p 216 note 8. 

‘*l>ebt” as tnduding attorney’s fees 
Under statute providing for bond 
in -double the amount of the debt 
claimed, the term "debt" is an obli¬ 
gation resting on contract express 
or implied; and in fixing the amount 
of bond in action on note, providing 
for reasonable sum as attorney's 
fees, the attorney's fees claimed 
should be taken into consideration.— 
Commercial State Bank v. Curtis, 109 
P.2d 658, 17 Wash,2d 296.. 

92. Ga.—Seaboard Air-Line R. Co. v. 
Hutchinson, 62 S.E. 97, 4 Ga.App. 
526. 

28 C.J. p 216 note 8 [a]. 

Under statute providing that, 
where the amount stated in the affi¬ 
davit is at variance with that stated 
in the petition, the affidavit will con¬ 
trol.—^Brownwood Gas Co. v. Belser, 
Tex.Clv.App., 267 S.W. 606. 

93. Tex.—^Modern Dairy & Creamery 
Co. V. Blanke & Hauk Supply Co., 
Civ.App., 116 S.W. 154. 

28 C.J. p 216 note 10. 

94. Ga.—^Maddox v. Heard, 64 Ga. 
448. 

95. Okl.—Oklahoma State Bank of 
Ada V. Reed, 288 P. 281, 132 OkL 
181, 85 A.L.R. 635. 
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to pay defendant therein all such damages and costs 
as he may sustain by the wrongful or vexatious su¬ 
ing out of the garnishment,®^ or to pay defendant 
all costs and damages that he may sustain in conse¬ 
quence of suing out such garnishment in the event 
that plaintiff failed to recover.®'^ 

§ 147. Amendment, and New Bond or Ad¬ 
ditional Security 

In general, a garnishment bond Is amendable to 
conform to the law or to a change In the facts, provided 
neither the sureties nor the opposite party Is adversely 
affected thereby. Where the bond Is insufficient, addi¬ 
tional security or a new bond may be required. 

While in at least one jurisdiction defects in a gar¬ 
nishment bond are not subject to correction by 
amendment,®® it is held in other jurisdictions, gen¬ 
erally under statutes to that effect, that no proceed¬ 
ing shall be dismissed for any insufficiency of the 
bond if plaintiff causes a sufficient bond to be filed,®® 
and that a garnishment bond is amendable so as to 
conform to the law,l or to a change in the facts,^ 
provided neither the obligations of the sureties are 
altered nor the rights of the opposite party preju¬ 
diced.® Where the principal defendant consents to 
an amendment of the bond, the garnishee cannot ob¬ 
ject;^ and, where the principal defendant is before 
the court, the garnishee is not injuriously affected 
by a correction of a misnomer of defendant in the 
bond.® 


Additional or new security. If an insufficient bond 
was taken in the first instance, plaintiff may be re¬ 
quired to g^ve additional security or a new bond.® 

In a proceeding to strengthen the bond, the bur¬ 
den is on defendant to prove that it is insufficient,^ 

§ 148. Objections and Waiver 

Whether or not the garnishee can raise objections to 
the bond depends on whether the requirement of a bond 
Is regarded as solely for defendant’s benefit, or as juris¬ 
dictional. The right to object may be lost by waiver, and 
amendable defects may be cured by verdict and judg- 
ment. 

Where the requirement of a sufficient bond is re¬ 
garded as solely for the benefit of defendant, de¬ 
fects in the bond cannot be attacked by the gar¬ 
nishee,® at least where the defect is not jurisdic¬ 
tional,® or the principal defendant has appeared.^® 
However, where the requirement of a bond is re¬ 
garded as jurisdictional, its absence may be urged 
by the garnishee,!^ even though he has denied in¬ 
debtedness to defendant in his answer.^® Where a 
complaint is not required to allege anything about 
a bond or undertaking, a demurrer for alleged want 
of facts will raise no question as to the filing or suf¬ 
ficiency of an attachment bond.^® 

Waiver. The right to object to the lack of a 
bond,or to defects therein,! 5 may be lost by acts 
or conduct which constitutes a waiver. Thus an 


96. Ala.—^Dishman v. Griffis, 73 So. 
966, 198 Ala. 664. 

2.8 C.J. p 216 note 6. 

Bond lield snfficieiLt 

Garnishment bond reciting* that 
plaintiff would pay all damages de¬ 
fendant might sustain, if garnish¬ 
ment order was wrongfully obtained, 
was held substantially to comply 
wfth statute and to be sufficient.— 
Oklahoma State Bank of Ada v. 
Reed, 288 P. 281, 143 Okl. 131, 86 A. 
L..R. 635. 

97. Ga,—^Brunswick Bank & Trust 
Co. V. Delegal, 56 S.H. 44, 122 Ga, 
189. 

Pa.—^Rothemel v. Marr, 98 Pa. 286. 
96. Tex.—Citizens’ Nat. Bank of 
Godley v. Pollard, Civ.App., 31 S. 
W.2d 608. 

99. Ill.—^Iroquois Furnace Co. v. 
Wilkih Mfg. Co.. 64 N.B. 987, 181 
111. 682. 

1. Ga,—Carrollton Bank v. Glass, 
132 S.F. 238, 36 Ga.App. 89. 

28 C.jr. p 217 note 21. 

Exeoutiou of bond by attorney in 
his name for pl^ntiff by name is an 
amendable defect.—Whitley v. Jack- 
son, 129 S.B. 662. 34 Ga.App. 286. 

2. A i tt en d m e nt as to basis of garu 
nisbonent 

Where garnishment was based on 


a judgment, but judgment had been 
reversed, plaintiff may amend the 
bond to conform to a garnishment 
suit on a suit pending.—Oarrollton 
Bank v. Glass, 132 S.E. 238; 35 Ga. 
App. 89. 

3. Without consent of sureties 
Consent of sureties was held not 

necessary for amendment by strik¬ 
ing out the words “or It should ap¬ 
pear that the amount sworn to be 
due on such judgment is not due,” 
and inserting the words *'the plain¬ 
tiff fails to recover In said suit pend¬ 
ing,”—Carrollton Bank v. Glass, su¬ 
pra. 

4. Ind.—^Baltimore, O. & C. R. Co. v. 
Taylor, 81 Ind. 24. 

5. Ind.—^Baltimore, O. & C. R. Co. v. 
Taylor, supra. 

6. Authority of magistrate 
Where proceedings are had before 

a magistrate, and a bond is given 
and garnishment issued and served, 
the magistrate may, if an Insufficient 
bond has been taken in the first in¬ 
stance, require additional security or 
a new bond to be given within the 
time prescribed by him, and he may 
order that In default thereof the 
garnishment shall be dismissed; and, 
where the magistrate errs in requir¬ 
ing the strengthening of a garnish- 
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I ment bond taken by him, the error is 
properly coirected by certiorari and 
an appeal will not lie.—Gregory v. 
Clark, 73 Ga. 642. 

7- Ga.—Stephens v. Woodson, 70 S. 

E. 55, 8 GaApp. $39. 

28 C.J. p 217 note 24. 

8. S.C,—Camberford v. Hall, 14 S. 
C.L. 346. 

28 C.J. p 216 note 11. 

9. Ill.—^American Cent. Ins. Co. v. 
Hettler, 46 Ill.App. 41$. 

10. Ind,—Baltimore, O. & C. R. Co. 
V. Taylor, 81 Ind. 24. 

11. Ga—^Ahrens & Ott Mfg. Co. v. 
Patton Sash, Door & Bldg. Co., 21 
S.B. 523, 94 Ga. 247. 

28 C.J. p 216 note 14. 

12. Ga—^Ahrens St Ott Mfg. Co. v. 
Patton Sash, Boor Sc Bldg. Co., su¬ 
pra 

13. Ind.—^Humphry v. .Evansville 
City Nat Bank, 180 N.E. 273, 190 
Ind. 298. 

lA Question not raised 
Ariz.—^Holliday v. Sailing, 97 P.2d 
221, 64 Ariz. 496, 126 A.L..R. 146. 

15- U.S.—^Liogan v. Goodwin, Kan., 
104 F. 490, 43 C.C.A. 668. 
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der that he be brought within, the control of the 
court.*0 Where a statute as to the levy of execu¬ 
tion makes it the duty of the officer to garnish any¬ 
one on direction of plaintiff, it is not the officer’s 
duty to sunpnon garnishees when not so directed;®^ 
and where a writ of attachment embodies a garnish¬ 
ment, but the sheriff, instead of summoning the 
garnishee thereunder, issues and serves an inde¬ 
pendent writ of garnishment, the latter writ, al¬ 
though unnecessary, is not invalid.®^ Where, in 
an attachment suit in chancery, a resident defend¬ 
ant, alleged to have property in his hands belonging 
to a nonresident defendant, is regarded simply as 
a defendant and not as a garnishee in the technical 
and procedural sense of a garnishee in an attach¬ 
ment at law, no writ of garnishment should be is¬ 
sued to him.33 

Filing, A statute requiring the garnishment sum¬ 
mons to be filed in the office of the clerk of the court 
in which the action is commenced within ten days 
after service thereof on the garnishee is substantial¬ 
ly complied with by, and is construed not to inhib¬ 
it, the filing of the summons before service thereof 
on the gamishee.^^ In order to reach the interest 
of a legatee or distributee in personal property in 
the possession of an executor, it is necessary, in 
some states, to comply with a statute requiring the 
filing of a copy of the attachment and notice in the 
office of the clerk of the probate court of the coun¬ 
ty in which the estate is being administered.®® 

§ 150. Issuance 

The Issuance of process In a garnishment proceeding 

30. n.C. —^U. S. ex rel. Ordmann v. 

Cummingrs, 85 F.2d 278, 66 App.D. 

C. 107. 

Tex.—Southern Underwriters v. Ellis- 
Smith & Co., Civ.App., 142 S.W.2d 
736. 

28 C.J. p 217 note 32. 

31. Mo.—^Pritchard v. Toole, 63 Mo. 

356. 

38. Miss.—^Nashville First Nat Bank 
V. Tupelo First Nat. Bank, 16 So. 

904, 72 Miss. 258. 

Under former statutes, where gar¬ 
nishment was had in an attachment 
suit, no process against the garnishee 
was required, but the sheriff was re¬ 
quired, on suggestion that the party 
was indebted, to summon him as a 
garnishee.—^Baelle v. Simpson, 42 
Miss. 515. 

33. Miss.—Gulf Refining Co. v. Mau- 
ney, 8 So.2d 844, 191 Miss. 526. 

34i N.D.—Storing v. Stutsman, 218 
N.W. 228, 66 N.D. 531. 

36. Cat—^In re Bennett's Bstate, 90 
P.2d 84, 13 Cal.2d 354, 126 AKR. 

771. 


is governed by statutory provisions, which vary some¬ 
what in the different states. In most states, the writ Is 
issued as a matter of course, by the clerk of court or 
other officer authorized to issue process, on the filing of 
the proper papers. 

Proceedings against the garnishee may be con¬ 
sidered commenced when the garnishee summons is 
placed in the hands of the proper officer for serv¬ 
ice,®® and. this may be regarded as issuance of the 
summons.37 Although the statute provides that a 
writ of garnishment shall be issued and served on 
the garnishee in like manner as a summons is 
served, it is not necessary that plaintiff applying for 
the writ shall pay a clerk’s fee provided by statute 
to be paid by a party instituting an action or pro¬ 
ceeding.®® 

Authority to issue. After the filing of a proper 
affidavit and the execution of a bond, where a bond 
is required, the writ or summons in garnishment or¬ 
dinarily under the statutes issues as a matter of 
course,®® and, in the absence of a statute requiring 
it, an order of court for the issuance of the writ is 
unnecessary,^® the issuance being deemed a minis¬ 
terial, rather than a judicial, act and duty.'*! While 
an applicable statute requiring a formal rule or or¬ 
der to issue from the court will be accorded ef¬ 
fect,^® the court may prescribe by a standing or¬ 
der that a rule on the garnishees to appear shall is¬ 
sue as of course on the filing of a praecipe.**® Under 
some statutes garnishment process may be issued by 
the attorney of a party,** or notice to the garnishee 
may be given by a sheriff holding a writ of attach¬ 
ment or execution.*® Under other statutes, how¬ 
ever, the writ must be issued by an officer author- 

39- Minn.—^Hinkley v. St. Anthony 
Falls Water Power Co., 9 Minn. 
55. 

28 aj. p 217 note 42. 

4a Lia.—Mitchell v. Murphy, 60 So. 
636, 181 La. 977. 

Minn.—^Hinkley v. St. Anthony Falls 
Water Power Co., 9 Minn. 66. 

41. La.—^Parmely v. Bradbury, 13 
V. Rogers, 11 La. 

Ann. 606. 

28 C.J. p 217 notes 42, 48 [a]. 

R.L—^Ladd V. Franklin L. & T. 
Co., 53 A 69, 24 R.I. 311. 

28 C.J. p 218 note 44. 

43. Pa.—^Dougherty v. Thayer, 78 
Pa. 172. 

28 C.J. p 218 note 46. 

44. Minn.—^Hinkley v. St. Anthony 
Falls Water Power Co., 9 Minn. 55. 

46. U.S.--Wlle V. Cohn, C.C.Iowa, 63 
F. 759. 

Mo.—Potter v. Whitten, 142 S.W. 462, 
161 Mo.App. 118. 

28 C.J. p 218 note 48. 


36. Minn.—Webster Mfg. Co. v. Pen- 
rod, 114 N.W, 257, 103 Minn. 69. 

Other views 

(1) The process of garnishment is 
instituted by the making of an affi¬ 
davit and the giving of a bond by 
plaintiff as required by statute, and 
the issuance, by the officer author¬ 
ized to issue it, of a summons of gar¬ 
nishment thereon, directed to the per¬ 
son sought to be garnished.—Gibbs 
V. Rhodes Furniture Co., 198 S.B. 315, 
58 Ga.App. 362. 

(2) A garnishment action is begmn 
by service of summons as of the 
date thereof.—Gilloley v. Sampson, 
281 N.W. 8, 203 Minn. 233. 

37. Minn.—^Melin v. Aronson, 285 N. 
W. 830, 205 Minn. 363—Webster 
Mfg. Co. V. Penrod, 114 N.W. 257, 
103 Minn. 69. 

Tex.—^Hufstedler v. Harral, Civ.App., 
64 S.W.2d 853, error refused. 

8. Wash.—^Kelly v. Ryan, 86 P. 478, 
8 Wash. 536. 

28 C.J. p 217 note 40. 
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ized to issue process,such as a clerk of court.^*^ 

To another county. If the principal action is be¬ 
gun in one county and garnishment summons is un¬ 
der the provisions of the statute mailed to the offi¬ 
cer of another county for service where the gar¬ 
nishee resides, it is not to be regarded as issued 
until received by such officer^® Where a judgment 
affords ground for issuance of a summons of gar¬ 
nishment, the fieri facias issuing on it need not be 
indorsed in order that such summons may issue in 
another county^® In the case of a garnishment 
sued out in one county based on suit pending in 
another, it is erroneous to dismiss the garnishment 
proceeding on the ground that it does not affirma¬ 
tively appear from the original affidavit and bond 
that the oflScer who* took them had made out a 
certified copy thereof, and that the officer who 
served the summons had transmitted such copy with 
his return thereon to the court where the main case 
was pending.®^ 

§ 151. -Simultaneous and Successive or 

Alias Writs 

Successive writs of garnishment may be Issued In 
aome situations. Where garnishment Is based on Judg¬ 
ments rendered In separate suits, a separate and Inde¬ 
pendent garnishment In each case Is necessary. 

In a proper case,5i under a permissive statute.,^^ 
successive writs of garnishment may be issued from 
time to time during the pendency of the proceed¬ 
ing. Under such a statute another service of gar¬ 


nishment cannot be made on the garnishee in the 
same proceeding after judgment for him on the mer- 
its,53 although he may be served again if discharged 
on a mere technical point.®^ An alias writ of gar¬ 
nishment cannot be issued tmless authorized by stat- 
ute.55 In any event, it is unnecessary,®® and would 
seem to be improper,®*^ to issue an alias writ while 
a former writ is in full force. Service of a second 
writ on the same garnishee is not as matter of law 
an abandonment of the first writ.®® 

A garnishee writ issued on a judgment should 
conform thereto, see infra § 152, and successive 
writs cannot be issued for amounts less than the 
face of the judgment.®® A single garnishment pro¬ 
ceeding based on several judgments entered in sepa¬ 
rate suits or actions cannot be maintained, it being 
essential, in this situation, that a separate and in¬ 
dependent garnishment proceeding be brought in 
each case; but a single garnishment proceeding may 
be brought on the basis of a decree against numer¬ 
ous defendants for the payment of money.®® It is 
proper to issue a separate writ of garnishment for 
each garnishee.®^ 

To reach salary or wages. Plaintiff may cause 
successive garnishments to be served on defendant's 
employer to reach salary, payable monthly, which is 
subject to garnishment;®^ and the probability of 
defendant's loss of emplo 3 ment on account of an¬ 
noyance to his employer by the service of succes¬ 
sive summons of garnishment furnishes no ground 


46. U.S.—^Miadleton Paper Co. v. 
Rock River Paper Co., C.C.Wis., 19 
F. 262. 

28 C.J. p 218 note 48. 

47- Miss.—C.C. Kelly Banking: Co. 
V. J. M. Robinson-Norton Co., 13 

So. 932, 71 Miss. 141. 

28 C.J. p 218 note 50. 

48. Minn.—Webster Mfg:. Co. v. Pen- 
rod, 114 N.W. 257, 103 Minn. 69. 

49. Ga.—^Atlanta & W. P. R. Co. v. 
Farmers’ Ezch., 65 S.B. 166, 6 Ga. 
App. 405. 

28 C.J. p 218 note S3. 

50. Ga.—Carr v. Roney, 46 S.B. 464, 
118 Ga. 634. 

51. Wliere first gramltiliment prema- 
tnre 

Cal.—^Mutual Building: & Loan Ass’n 
of Long: Beach v. Corum, 60 P.2d 
316, 16 Cal.App.2d 212. 

Wliere answer to first siuniuons 
shows plaintiff’s claim exceeds grar- 
nlshee’s indebtedness 

Ga—Johnson v. Atlanta Furniture 
Co., 169 S.E. 767, 47 GaApp. 124. 


ture Co., supra—^Trust Co. of Geor- 
g:la V. Jackson, 145 S.E. 908, 39 
GaApp. 52. 

28 C.J. p 218 note 57. 


Bank of New Jersey v. Alnscow, 173 
A. 336, 12 N.J.Misc. 662. 

64- Ga,—^Marsh V. Phillips, 77 Ga. 
436. 


53. Ga—^Marsh v. Phillips, 77 Ga 

436. 

UabUity determined 

Where g:arnishment proceeding:s 
were properly instituted, and g:arni- 
shee filed answer denying: liability, 
which, under statute, became conclu¬ 
sive on plaintilTs failure to serve on 
g:arnishee, within twenty days after 
filing: of g:amishee’s answer, written 
notice that plaintiff elected to take 
issue on such answer, g:amishee’s 
liability was determined and plain¬ 
tiff could not thereafter file a second 
proceeding in garnishment'and reliti¬ 
gate facts determined in first pro¬ 
ceedings.—^Phelps V. Schmuck, 100 
P.2d 67, 151 Kan. 621. 

Discharge of role to show cause 

Supreme court has no jurisdiction 
to gn^ant rule to show cause why 
money deposited in bank to dece¬ 
dent’s credit should not be paid to 
sheriff, levying execution thereon, for 
creditor’s use after discharge of such 
rule by chief justice, ruling being re- 
viewable only by certiorari.—^National 
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55. Ala.—Tennessee Coal, Iron & R. 
Co. V. Warner, 163 So. 640, 228 
Ala. 381. 

Ill.—^Buck V. Coy, 73 Ill.App. 160. 

56. Pa.—^Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Toungman, 171 A. 594, 
314 Pa. 277. 

67- Pa.—^Rutter v. Ely, 4 Kulp 348. 
28 QJ. p 218 note 61. 

58. Conn.—^Lawrence v. Security Co., 
16 A. 406, 56 Conn. 423, 1 L.R.A. 
342. 

59- Pa.—Coyne v. Slane, 6 Lack.Leg. 
N. 217. 

28 C.J. p 218 note 63. * 

GO. Ill.—^Hillmer v. Chicago Bank of 
Commerce, 26 N.E.2d 726, 304 IlL 
App. 430—^ohen v. North Avenue 
State Bank, 26 N.E.2d 691, 304 Ill. 
App. 413. 

61. Ark.—^Arkansas Rice Growers’ 
Co-op. Ass’n V. Minneapolls-Mollne 
Power Implement Co., 65 S.W.2d 
913, 188 Ark. 187. 

62. Ga.—Banda v. Banda, 14 S.E.2d 
I 479, 192 Ga. 5. 


52. Ga.—Johnson v. Atlanta Fuml- 
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for enjoining the proceedings.^® A statutory provi¬ 
sion that the excess of an employee’s wages over 
exemptions shall be held by the employer, subject to 
garnishment by the creditor serving a demand, for 
a specified number of days after service of the de¬ 
mand, precludes the creditor from superimposing 
successive wage demands on each other as a basis 
for the issuance of a writ of garnishment.®^ 

Abuse of process. It is a perversion of civil 
process which cannot be sanctioned to tie up .mon¬ 
ey in the hands of a garnishee by a writ of gar¬ 
nishment or by successive writs, and then without 
prosecution of the writs employed for that purpose 
to begin a fresh suit by attaching the accumulated 
fund.®® On the other hand, there may have been 
no abuse of process under the circumstances of a 
particular case, as where three writs were sued out, 
but the first failed because of faulty service and on 
the second plaintiff was confronted with the possi¬ 
bility of an eventual determination that there was 
no indebtedness due defendant from the garnishee 
ac the time of the service of the writ, while the 
third resulted in a disclosure of money indebted¬ 
ness.®® The fact that the garnishee cannot, on his 
own showing, prevent a judgment against him is 
conclusive proof that the issuance of the subse¬ 
quent writ was not vexatious, especially where he 
escaped judgment on a prior writ only by asserting 
his mistaken opinion as a fact.®^ 

§ 152. Form and Requisites 

a. In general 

b. Description of parties 

c. Description of property or debt 

d. Amount demanded of defendant 


e. Directions 

f. Other matters 

a. In General 

A writ, summons, or notice to a garnishee should 
comply with applicable statutory provisions prescribing 
the requisites thereof. 

Subject to the constitutional requirement of due 
process of law, see Constitutional Law § 613, the 
legislature may provide what notice shall be given 
a garnishee,®® and such provisions must be complied 
with,®® either strictly, as is the rule in some juris- 
dictions,^® or at least substantially,*^! or as to ma¬ 
terial requirements,*^® unless waived, see infra § 
154. On the other hand, the writ need recite noth¬ 
ing that is not required by statute.*^® Some stat¬ 
utes setting forth a form of garnishment writ are 
specifically permissive and not mandatory,*^^ and a 
writ is not vitiated by the omission of matter em¬ 
bodied in the form if it contain the essential ele¬ 
ments prescribed by the garnishment statute.*^® De¬ 
fects or irregularities in a writ of garnishment 
which go to the form, rather than to the substance, 
are not jurisdictional.*^® 

Combination with writ of attachment. An at¬ 
tachment writ and a garnishment writ may be in¬ 
corporated into one process.*^*^ The notice given a 
garnishee by the officer hqlding a writ of attach¬ 
ment, as provided by some statutes, is not regard¬ 
ed as process within the meaning of statutes pre¬ 
scribing the requisites of process generally.*^® 

Combination with capias. Under some statutes, a 
summons in trustee process cannot be combined 
with a capias.*^® Other statutes authorize a capias 
to bring lie garnishee in to answer interrogatories 
and abide by the judgment of the court, but not to 
answer plaintiff’s original cause of action.®® 


03 . Ga.—^Banda v. Banda, supra— 
Haines v. Raines, 76 S.E. 51, 138 
Ga. 790. 

64. Ill.— Eitelgeorge, for Use of 
Julian, V. General Finance Corpo¬ 
ration, 40 N.B.2d 834, 314 IlLApp. 
199. 

65. Mich.—^Erb-Kidder Co. v. Levy, 
247 N.W. 107, 108, 262 Mich. 62, 
quoting Corpus Juris. 

R.L—^McNally v. Wilkinson, 38 A. 
1053, 20 R.I. 315. 

66 . Mich.—Joy v. Two-Bit Corpora¬ 
tion, supra. 

67. Pa.—^Lyon v. Pittsburgh, Alle¬ 
gheny & Mhuchester Traction Co., 
169 A. 229, 312 Pa. 684. 

68 . G€u—H enderson v. Mutual Fer¬ 
tilizer Co., 104 S.E. 229, 150 Ga. 
465. 

69. Mo.—Milliken v. Armour-& Co., 
104 S.W.2d 1027, 331 Mo-App. 662, 


N.M.—Citizens* Nat. Bank of Al¬ 
buquerque V. First Nat. Bank, 222 
P. 936, 29 N.M. 278. 

Tex,—^Hanson v. Guardian Trust Co. 
Civ.App., 150 S.W.2d 465, error dis¬ 
missed. 

28 C.J. p 219 note 69. 

Compliance held suillcieat 
Okl.—^Voss Truck Lines v. Citlzens- 
Famaers Nat Bank of Chickasha, 
102 P.2d 173, 187 Okl. 289. 

TO. La.—Pelt & Tarrant Mfg. Co. v. 

Sinclair Agency, 4 La.App. 121. 

28 C.J. p 219 note 70. 

71. Okl.—^Phoenix Bridge Co. v. 

Street, 60 P. 221, 9 ,Okl. 422. 

28 C.J. p 219 note ,71. 

T2. Miss.—Work y. Waggoiror, 35 
So. 137, 338, 82 Miss. 691—Acme 
Lumber Co, v. Prances Vandergrift 
Shoe Co., 11 So. 657, 70 Miss. 91. 
28 C.J. p 219 note 72. 

TSU Mioh.—Williams v. International 
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Grain & Stock Bd., 57 N.W. 1089, 99 
Mich. 80. 

Vt—Corey v. Gale, 13 Vt 639. 

28 C.J. .p 219 note 74. 

74. Tex.—Curtis v. Henrietta Nat 
Bank, 14 S.W. 614, 78 Tex. 260. 

75. Tex.—Curtis v. Henrietta Nat 
Bank, supra. 

28 C.J. p 219 note 76. 

^ 6 .' Okl.—^Voss Truck Lines v. Citi- 
zens-Farmers Nat. Bank of Chick¬ 
asha, 102 P.2d 173, 187 Okl. 289. 

77. Miss.—Craig v. Barber Bros. 

Contracting Co., 199 So. 270, 190 
. Miss. 182. 

7a U.S.—Wile V. Cohn, C.C.Iowa, 63 
P. 769, affirmed 70 F. 138, 17 C.C. 
A. 26. 

28 C.J. p 219 note 78. 

79 . Vt.—Bivoll V. Nichols, 41 A. 
972, 70 Vt 637. 

aa U.S.—Jones V. Kemper, C.C.D. 
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li. Description of Parties 

The names of plaintiff, defendant, and the garnishee 
must be correctly stated in a garnishment writ or sum¬ 
mons; there must be a compliance with statutory re¬ 
quirements, if any, of the statement of other matters 
descriptive of the parties; and. If it ia sought to charge 
the garnishee in an official or representative capacity, 
that capacity must be stated. 

A writ or summons in garnishment must, subject 
to the qualifications and restrictions hereinafter con¬ 
sidered, contain an accurate description as to name 
of the principal defendant or person to whom the 
garnishee is indebted,of the garnishee,^2 ^nd of 
plaintiff.S3 Statutes in some instances, however, 
permit service of garnishment on persons supposed 
to be indebted to, or in possession of property of, 
the principal defendjant, although they are not 
named in the writ.^^ 

An applicable statute requiring the writ or sum¬ 
mons to show affirmatively the place where defend¬ 
ant resides will be accorded effect but in the ab¬ 
sence of statutory requirement, the writ need not 
state the nature and place of defendant’s business 
or his occupation.^® 

Name under which individual does business. 
There is neither legal authority nor requirement for 
the use in a writ of garnishment of the name under 
which an individual defendant is doing business.®*^ 
However, the garnishment is not invalidated by 
naming a company as defendant and describing it 


as a corporation, rather than as a trade name for 
an individual, where there is only one company of 
that name with which the garnishee has contractual 
relations and it is sufficiently notified by the writ to 
hold effects of, or indebtedness owing to, that con¬ 
cern.®® It has been held insufficient to describe an 
individual garnishee by the name under which he is 
doing business; ®® but it has also been held that 
where a summons of garnishment containing such 
description was personally served on the individual, 
a judgment subsequently rendered against him in his 
assumed or trade name is binding on him.®® 

Idem sonems. A misspelling of the name of the 
principal defendant has been held not fatal when it 
was possible to apply the doctrine of idem sonans 
but such doctrine cannot be invoked in a case where 
a garnishee, acting honestly and without knowl¬ 
edge of the identity of the principal defendant, and 
having no reason to suppose that the garnishee pro¬ 
ceedings are intended to be against his creditor, has 
been misled by the variant spelling.®^ 

Knowledge as to true defendant. The garnishee 
becomes liable to hold the property subject to the 
process where he has actual knowledge of the iden¬ 
tity of the principal defendant, although the lat¬ 
ter’s name is not correctly given,®® or has reason 
to suppose the proceedings are intended to be against 
his creditor.®^ 


C., 13 P.Cas.No.7,472, 2 Cranch C. 
C. 635. 

28 C.J. p 220 note 90. 

81. Ill.—^Hantman v. West Side 
Trust & Savings Bank, 249 Ill.App. 
372, 379, citing Corpus Juris. 

Miss.—R. & M. Tire Service Co. v. 
Deposit Guaranty Bank & Trust 
Co., 160 So. 274, 172 Miss. 436. 

Pa.—Greco v. Hainal, 4 A.2d 232, 134 
Pa.Super. 99. 

Tex.—Pure Oil Co. v. Walsh-Woldert 
Motor Co.. Civ.App., 36 S.W.2d 802, 
error dismissed. 

28 C.J. P 229 note 2. 

Befendaat held suffioieutly named 
Ala.—^Nebhut v. Fourth Nat. Bank, 
116 So. 708, 22 Ala.App. 447. 

82. Ark.—^Arkansas Rice Growers' i 
Co-op. Ass’n v. Minneapolis-Moline | 
Power Implement Co., 65 S.W.2d 
913, 188 Ark. 187. 

Ill.—Kunde v. Prentice, 160 N.ES. 193, 
829 Ill. 82. 

28 C.J. p 220 note 3. 

Municipal corporation is not 
brought into court by a notice of gar¬ 
nishment which is not addressed to 
it, but is addressed to certain individ¬ 
uals, and, although describing them 
as officers, does not summon them 
as such.—Claflin v. Iowa City, 12 
Iowa 284. 

Qamishee held sufficiently named 
■A.rk.—^Arkansas Rice ‘Growers* Co-op. 
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Ass'n V. Minneapolis-Moline Pow¬ 
er Implement Co., 65 S.W.2d 913, 
188 Ark. 187. 

Ga.—Bailie Furniture Co. v. Hotel 
Richmond, 195 S.B. 216, 67 Ga.App. 
281. 

Tex.—^Johnson v, McDonald, Civ.App., 
73 S.W.2d 128, error dismissed— 
Aly V. Texas Publication House, 
Civ.App., 5 S.W.2d 236, second case. 
Designation of private corporation as 
garnishee see Corporations § 1355 a. 
Naming of bank in writ as garnishee 
see Banks and Banking § 408. 
Description of partnership as gar¬ 
nishee see the C.J.S. title Partner¬ 
ship § 217, also 28 C.J. p 221 notes 
11-13, 20. 

83. Md.—Hirsh v, Thurber, 64 Md, 

210 . 

Marriage after Judgment 

In an action by a single woman 
against one afterwards her husband, 
an attachment in execution can be 
issued in the name of the single wo¬ 
man although then married, that be¬ 
ing her name at the entering of the 
judgment.—Collins v. O'Donnell, 18 
Lehigh Co.LuJ. 97. 

84. Pa.—McCambrldge v. Barry, 29 
Wkly.N.C. 92. 

28.. C.J. p 221 . note 6 . 

85. Mo.—Martone. v. Bryan, 130 S. 
W.2d 962, 238 Mo.App. 1249—Mll- 
liken v. Armour & Co., 104 S.W.2d 
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1027, 231 Mo.App. 662—^Vittert v- 
Melton, App., 78 S.W.2d 467. 

86 . Tex.—Pure Oil Co. v, Walsh- 
Woldert Motor Co., Clv.App., 36 S. 
W.2d 802, error dismissed. 

87. Tex.—Pure Oil Co. v. Walsh- 
Woldert Motor Co., supra. 

88 . Conn,—EWorld Fire & Marine 
Ins. Co. V. Alliance Sandblasting 
Co., 136 A. 681, 105 Conn. 640— 
Hawthorne Sash & Door Co. v. 
Thomas C. West Co., 122 A. 668, 
99 Conn. 672. 

89. R.I.—Sheffield v. Barber, 14 R.I. 
263. 

28 C.J. p 221 note 6. 

90. G€u—^B slinger v. Herndon, 124 
S.F. 169, 900, 158 Ga. 823. 

91. Cal.—Donohoe-Kelly Banking Co. 
V. Southern Pac. Co., 71 P. 93, 138 
Cal. 183, 94 Am.S.R. 28. 

Pa.—^Paul v. Johnson, 9 Phila. 32. 

92. IlL—^Hantman v., West Side 
Trust ds Savings Bank, 249 IlLApp. 
372. 

93. Ala.—^Nebhut v. Fourth Nat. 
Bank, 116 So. 708, 22 Ala.App. 447- 

111.—^Hantman v. West Side Trust & 
Savings Bank, 249 Ill.App. 372, 380, 
quoting Corpus Juris. 

28 C.J. p 221 note 9. 

94- Ala.-^Nebhut v. Fourth Nat. 
Bank, 116 So. 708, 709, 22 Ala.App. 
447, citing Corpus Juris. 
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Capacity of garnishee. The writ or summons in 
a garnishment proceeding should be directed to the 
garnishee in the capacity in which it is expected 
to charge him.^5 Jt should state in what official or 
representative capacity, if any, it is sought to charge 
him and where it is issued against him in his in¬ 
dividual capacity only, it does not affect,9 7 or create 
a lien on,^® property or funds held by him in an 
official or representative capacity. However, where 
persons summoned as trustees are mortgagees, it is 
unnecessary to describe them as such.^^ A mis¬ 
nomer of the testator under whose will certain gar¬ 
nishees are trustees is not fatal, when not mislead- 
ingl 

c. Description of Property or Debt 

In addition to stating generally that the property or 
debt sought to be reached belongs or Is owing to de¬ 
fendant, It Is necessary to describe such property or 
debt in the writ, notice, or aummons only when, and to 
the extent that, a description la required by statute. 

Unless required by statute,^ the writ, notice, or 
summons to the garnishee, need not describe the 
particular debt or obligation in his hands sought to 
be reached by the process.^ Under a statute re¬ 
quiring the notice of garnishment to specify the 
property attached, it is sufficient to warn the gar¬ 
nishee that all debts due or owing or to become 
due or owing from him to the defendants are at¬ 
tached.^ Where under the statutes, debts owing, 
and credits belonging, to defendant are treated as 
distinct, debts must be described as such in the no¬ 
tice of garnishment.® 

Where a note deposited with a bank for collection 
does not disclose that defendant had any interest in 
or ownership of it, the garnishment notice must 
specify it as the property of defendant in order to 
hold the bank as garnishee.® A writ commanding 
the attachment of property of the garnishee, instead 
of property of defendant, is fatally defective.^ On 


the other hand, it is not ground for quashing the 
writ that it directed the garnishee to answer con¬ 
cerning his indebtedness to all or any of defendants, 
and the affidavit only asked for a writ to ascertain 
what the garnishee owes one defendant.® A writ 
requiring an answer as to indebtedness and effects 
is not totally invalidated by its failure to require, 
as provided by statute, the corporate garnishee to 
answer as to the number of shares of the company 
owned by defendant.® So, also, the writ is not void 
in toto because it calls for answers as to indebted¬ 
ness and effects, and, through clerical error, that 
part of the writ requiring an answer as to effects is 
ineffective,^® or because it seeks answers to several 
specific interrogatories and some of the interroga¬ 
tories are unintelligible.^^ 

Joint debtor. The rule established in some ju¬ 
risdictions that it is not permissible to pursue the 
remedy of attachment against a part, without in¬ 
cluding all, joint debtors, stated in Attachment § 
22 a, has been held inapplicable in the case of a 
garnishee.12 

Fund in court. Where the statute provides that 
a notice specifying the fund shall be left with the 
clerk of court, when it is sought to attach a fund in 
court, actual notice is required. The notice need not 
be separate from the order of attachment; and 
where there are no intervening rights, and there is 
no other property in court, except the fund sought 
to be attached, in which defendant is in any wise 
interested, the notice is sufficient if it furnishes the 
clerk with information necessary to inform him of 
the purpose of the garnishment proceedings.^® 

d. Amount Demanded of Defendant 

The amount of plaintiff's claim against defendant 
need not be stated in the writ or notice of garnishment In 
the absence of a statute mandatorlly requiring such state, 
ment. 


Ill.—^Hantman v. West Side Trust & 
Savings Bank, 249 IlLApp. 372, 380, 
quoting Corpus JtLxis. 

28 C.J. p 221 note 10. 

95. Tex.—^Beggs v. Fite, 106 S.W. 
2d 1039, 130 Tex. 46, affirming 
Beggs V. Brooker, Civ.App., 79 S. 
W.2d 642. 

CKumlsliee must "be siunmoiLed ta 
Ills capacity of garnishee, and not as 
defendant.—Shepherd v. Haymond, 
165 S.W.2d 812, 291 Ky. 780. 

96. Iowa.—^Mooar v. Walker, 46 Iowa 
164. 

28 C.J. p 221 note 21. 

97. OkL—^Fleming v. Gillespie, 54 P. 
653. 7 Okl. 430. 

Pa,—Smith's Appeal, 108 Pa. 608. 
9G. Tex.—^Bliss v. American State 
Bank & Trust Co., ClvA^pp., 90 S. 


W.2d 630, 632, citing Corpus JUris, 
error dismissed. 

99. Mass.—Jamnback v. Aamunkoit- 
to Temperance Soc., 172 N.B. 884, 
273 Mass. 45. 

1. Pa.—Bentley v. Kaufman, 12 
Phila. 436. 

2 . Or.—^Bdwards v. Case, 162 P. 880, 
78 Or. 220. 

3. Ky.—Thacker v. Cook, 32 S.W.2d 
738, 236 Ky. 159. 

28 C.J. p 222 note 25. 

4. Or.—^Barr v. Warner, 62 P. 899, 
38 Or. 109—Carter v. Koshland, 8 
P. 666, 12 Or. 492. 

5. Cal.—Clyne v. Easton, 83 P. 86, 
148 Cal. 287, 113 Am.S.R, 253~-Gow 
V. Marshall, 27 P. 422, 90 CaL 565. 

28 C.J. p 222 note 27. 
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6 . Colo.—^Leadville First Nat. Bank 
V. Leppel, 13 P. 776, 9 Colo. 694. 

7. Mo.—Vittert v. Melton, App., 78 
S.W.2d 467. 

8 . Tex.—^Equipment Co. of Texas v. 
Stockyards Nat Bank of Fort 
Worth, Civ.App., 283 S.W. 610. 

9. Tex.—^Barton v. Montex Corpora^- 
tion, Civ.App., 295 S.W. 960. 

10. Tex.—Revere Oil Co. v. Bank of 
Chillicothe, Civ.App., 255 S.W. 219. 

11 . Tex.—^Brownwood Gas Co. v. 
Belser, Civ.App., 257 S.W. 605. 

12 . Ohio.—Fiedler v. Blow, 1 Ohio 
Dec., Reprint 245. 5 WestLi.J. 405. 

28 C.J. p 222 note 28. 

13. Ky.—Burdine v. White, 190 S.W. 
687, 173 Ky. 168. 

28 C.J. P 222 notes 32-34. 
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In the absence of an applicable and mandatory 
statute so requiring, the writ or notice of garnish¬ 
ment need not specify the amount of the claim de¬ 
manded of defendant.^^ Although, as judicially not¬ 
ed, some statutory forms of the writ contain a state¬ 
ment of the amount of the indebtedness claimed of 
the principal defendant,^® such a form is directory 
merely,^® and a failure to state the amount,!*^ or an 
erroneous statement thereof, is not fatal. It has 
been held, however, that in a capias against a gar¬ 
nishee in attachment, the amount sworn to be due 
must be indorsed on the writ.i^ Limitation of gar¬ 
nishee’s liability by scope of writ see infra § 178. 

e. Directions 

A garnishee writ, summons, or notice must direct 
the officer designated by statute to summon the garnishee 
to appear and answer at the proper time; ft must also 
contain directions for Its return to the proper court with, 
in the time prescribed by statute; and it must embrace 
any other directions required by statute. 

The writ of summons should be directed to the 
officer designated by statute,^® but omission to insert 
the proper direction, if the writ be in fact served by 
the proper officer, is not fatal to the proceedings, 

It must direct that the garnishee be summoned^^ 
and must state the proper date on which he is re¬ 
quired to appear^S and answer, ^4 although it has 
been held, in the absence of a statutory requirement 
that the time for answer be stated in the summons, 
that the garnishee must answer as prescribed by 
statute, notwithstanding the summons fails to speci¬ 


fy any time.^S So where the statute so provides, 
the writ must require the answer to be in writing.^® 
A statute relating to garnishment based on an exe¬ 
cution is deemed to contemplate that the garnishee 
shall be summoned to appear at the place where the 
judgment on which the execution issued was en- 
tered.27 

It is essential that the writ, summons, or notice 
in garnishment contain a direction for its return 
within the time prescribed by statute,28 and to the 
proper court.29 A writ is not fatally defective be¬ 
cause the day of the week and ,the day of the month 
named therein as the return day do not corre- 
spond.30 Also, the fact that a writ of garnishment 
is made returnable “on” a certain day instead of 
“on or before” such day, as provided by statute, is 
an inconsequential irregularity which does not in¬ 
validate the writ.®^ 

f. Other Matters 

A writ based on a Judgment must correctly recite 
the judgment; and in the case of a writ or summons 
which is regarded as process there are more or different 
requirements as to matters of form than in the case of 
a notice, incident to an attachment or execution, which 
is not regarded as process. 

Where a garnishment writ or summons is 
regarded as process, it is required to run in 
the name of the state,^^ when it issues from 
a federal court, it must run in the name of the 
president of the United States^^ and bear teste 


14. Neb.—Clark v. Foxworthy, 16 N. 
W. 342, 14 Neb. 241. 

28 C.J. P 222 note 35. 

15. Tex.—Flemingr v. Pringrle, 51 S. 
W. 553, 21 Tex.Civ.App. 226. 

Amoimt hold properly stated 
Tex.—Camden Fire Ins. Ass'n v. First 
Nat Bank, Civ.App., 84 S.W.2d 889, 
error dismissed. 

28 C.J. p 222 note 36 [al. 

16. Tex.—Curtis v. Henrietta Nat 
Bank, 14 S.W. 614, 78 Tex. 260. 

28 C.J. p 223 note 37. 

17. Tex.—Curtis v. Henrietta Nat 
Bank, supra. 

16. Tex.—^Equipment Co. of Texas v. 
Stockyards Nat Bank of Fort 
Worth, Civ.App., 283 S.W. 610. 

28 C.J. p 223 note 38. 

19. Ohio.—Weaver v. Russell, 18 
Ohio 497. 

28 C.J. p 223 note 39. 

90. Ely.—^Fayette v. Buckner, 1 Liitt 
126. 

Miss.—^Nashville First Nat Bank v. 
Tupelo First Nat. Bank, 16 So. 904, 
72 Miss. 258. 

91. N.BL—^Brown v. Dudley, 33 N.H. 
611. 

28 C.J. p 220 note 96. 


Writ is not void 

Fla.—^American Bank & Trust Co. v. 

L.yle, 130 So. 622, 100 Fla. 965. 

92. Tex,—^Marks v. Security State 
Bank of McCamey, Civ.App., 42 S. 
W.2d 480, error refused. 

23. Tex.—^Lamb-McAshan Co. v. El¬ 
lis, Com,App„ 270 S.W. 647, affirm¬ 
ing Ellis V. Lamb-McAshan Co., 
Civ.App,, 264 S.W. 241—^Etenson v. 
Guardian Trust Co., Civ.App., 160 
S.W.2d 465, error dismissed—Roy 
Campbell & Co. v. Roots, Civ.App., 
60 S.W.2d 896, error dismissed. 

28 C.J. p 223 note 44 [a] (2), (3). 

24. U.S.—Manville v. Battle Moun¬ 
tain Smelting Co., C.C.C 0 I 0 ., 17 F. 
126, 5 McCrary 328. 

28 C.J. p 223 note 44, p 219 note 69 
[a]. 

Where no time to answer is stated, 
a rule to strike off Judgment against 
the garnishee should be granted.— 
Modem Home Heating Co. v. Diehl, 
92 Pa.Super. 571. 

26. Ga.—^Heam v. Adamson, 64 Ga. 
608. 

26. Miss.—^Work v. Waggoner, 35 
So. 137, 338, 82 Miss. 591—Acme 
Liumber Co. v. Frances Vandergrlft 
Shoe Co., 11 So. 657, 70 Miss. 91. 
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27. Tenn.—^In re Mechanics* Bank & 
Trust Co., 234 S.W. 332, 144 Tenn. 
495. 

2a Tex.—Griswold v. Tarbell, Civ. 

App., 242 S.W. 324. 

28 C.J. p 223 notes 42. 44 [b] (1). 

( 2 ). 

29. Iowa.—^McGuire v. Pitts, 42 Iowa 
535. 

28 C.J. p 223 note 43. 

Direction held snAcient 
Minn.—^Northwestern Fuel Co. v. 
Kofod, 77 N.W. 206, 74 Minn. 448. 

3a Mich.—State Sav. Bank v. 
Wayne County Cir. Judge, 54 N.W. 
632, 95 Mich. 100. 

28 C.J. p 223 note 47. 

31. Mich.—Gold v. Weisman, 272 N. 
W. 703, 279 Mich. 362. 

2SL U.S.—^Manville v. Battle Moun¬ 
tain Smelting Co„ C.C.Colo., 17 F. 
126, 6 McCrary 328. 

Minn.—^Hinkley v. St. Anthony Falls 
Water Power Co., 9 Minn. 66. 

28 C.J. p 220 note 92. 

3a U.S.—^Middleton Paper Co. v. 
Rock River Paper Co^ C.C.Wls., 19 
F. 252. 
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of the chief justice of the supreme court of the 
United States.^^ Furthermore, it must be signed by 
the person authorized to issue it,35 and be under the 
seal of the court from which it issues.35 -On the 
other hand, a notice by the officer holding a writ of 
attachment to a third person to answer as garnishee, 
when not regarded as process, see supra § 152 a, 
need not bear the seal of the court,37 or the teste 
of a judge or justice,38 and it may be properly 
signed by the officer holding the writ of attach- 
ment.39 Also, where notice of garnishment is in¬ 
cidental to execution, the statutes ordinarily require 
it to be in writing,^® and to be signed by the officer 
holding the execution.^^ Some statutes, however, 
do not require that the citation or notice to the gar¬ 
nishee should be signed by anyone>2 

Name of court. A writ of garnishment is not 
void because of the omission therefrom of the name 
of the court out of which it is issued.^3 

Recital of judgment or execution. Where the 
garnishment is on a judgment, the writ should con¬ 
form to,^^ and correctly recite,^^ the judgment, and 
a misrecital of the proceeding in which judgment 
was entered and execution issued is fatal>6 

Statement of place. A statute providing that in 
actions seeking to garnish or attach wages, the sum¬ 
mons or writ of garnishment or attachment shall 
affirmatively show the place where the debt was 
contracted and the cause of action arose applies to 
any and all proceedings having for their purpose 
the garnishment of wages, whether in attachment 


or under execution on final judgment and when 
it is applicable, a compliance therewith is neces- 
sary.43 Statement of place of defendant’s resi¬ 
dence see supra subdivision b of this section. 

Date. Except where the date is an impossible 
one, a writ of garnishment is not void because it 
bears an incorrect date.50 

Stamp. A garnishment in aid of a suit at law 
wherein an execution has been returned nulla bona 
is not original process which must be stamped.5i 

§ 153. -Objections in General and Per¬ 

sons Entitled to Urge 

An objection to a writ of garnishment may be urged 
only by a party having the requisite Interest and only in 
a mode permissible for an attack on process, as dis¬ 
tinguished from a pleading. 

A writ of garnishment is to be regarded as proc¬ 
ess rather than as a pleading in determining the cor¬ 
rect way in which to urge objections to it.52 Hence 
defects cannot be reached by demurrer,53 but must 
be attacked by motion to quash54 qj. }yy g. plea in 
abatement,55 except where, as is the case under 
some statutes, the writ of ’ garnishment has the 
double nature of a writ and a declaration, in which 
case a demurrer to the writ will be construed as in¬ 
tended to be interposed to as much of the writ only 
as is in the nature of a declaration.^® Where the 
writ of garnishment is unauthorized and void when 
issued, it cannot be validated by any subsequent act 
of plaintiff.®'^ 


34. U.S.—^Middleton Paper Co. v. 

Rock River Paper Co., supra- 

35. U.S.—^Middleton Paper Co, v. 

Rock River Paper Co., supra. 

36. U.S.—^Middleton Paper Co. v. 

Rock River Paper Co., supra. 

28 C.J. p 219 note 88. 

Seal is not part of writ, however, 
its only function being to evidence 
the validity of the writ.—Commercial 
Corporation v. Krueger, 262 P. 987, 
123 Or. 534. 

37. U.S.—Wile V. Cohn, C.C.Iowa, 63 
P. 759, affirmed 70 P. 138, 17 C.C. 
A. 25. 

28 C.J. p 220 note 94. 

38w U.S.—Wile V. Cohn, supra. 

39. U.S.—Wile v. Cohn, supra. 

4a Tenn.—^Illinois Cent R. Co. v. 
Brooks, 16 S.W. 77, 90 Tenn. 161, 
25 Am.S.R. 673. 

28 C.J. p 219 note 79. 

41. Mo.—Coleman v. American P. 
Ins. Co., 74 Mo.App. 663. 

Tenn.—^Millei; v. O’Bannon, 4 Lea 398. 
28 O.J. p 219 note 80. 

42. Ala.’—^Moore v. Stainton, 22 Ala. 
831. 

28 C.J. p 219 note 81. 


43. Tex.—Compania Bancaria y de 
Inverslones, S. A. v. Border Nat 
Bank, Civ.App,, 266 S.W. 699. 

44. Pa.—Coyne v. Slane, 6 Lack.Leg. 
N. 217. 

28 C.J. p 218 note 63. 

45. Pa.—^Hayes v. Lentz, 8 Pa.Dist 
628. 

28 C.J. p 220 note 86. 

46. La,—^Monroe Bank v. Ouachita 
Valley Bank, 60 So. 718, 124 La. 
798, 134 Am.S.R. 518. 

28 C.J. p 220 note 87. 

47. Mo.—^Mllliken v. Armour & Co., 
104 S.W.2d 1027, 231 Mo.App. 662. 

4a Mo.—^Martone v. Bryan, 130 S. 
W.2d 962, 233 Mo.App. 1249—^Vit- 
tert V. Melton, App., 78 S.W.2d 467. 

49. Tex.—Roy Campbell & Co. v. 
Roots, Civ.App., 60 S.W.2d 896, er¬ 
ror dismissed. . 

6a Mich.—Culotta v. National 

Growers’ & Shippers’ Sales Co., 188 
N.W. 33, 214 Mich. 177. 

Tex.—^Hufstedler v. Barral, Clv.App., 
64 S.W.2d 363, error refused. 
Clexloal error in date may be dis- 
reg:aFded.-:-Clarence Hodson & Co. v. 

372 


Wills Sainte Claire, Inc., 226 N.W, 
817, 2.48 Mich. 319. 

WMt delivered to offioer at proper 
time 

A writ of garnishment is not in¬ 
valid because dated one day before 
the bond was executed, where it was 
not delivered to the officer until the 
following day.—Camden Fire Ins. 
Ass’n V. First Nat Bank, TexCiv. 
App., 84 S.W.2d 889, error dismissed. 
6L Ill.—Bear v. Hays, 36 Ill. 280. 
52. Ala.—Curry v. Woodward. 60 

Ala. 268. 

Ark.—McMeekin v. State, 9 Ark. 553. 
28 C.J. p 223 note 48. 

63- Ala.—Curry v. Woodward, 60 

Ala. 258. 

54- Ala.—Curry v. Woodward, 60 

Ala. 258. 

28 C.J. p 223 note 49. 

55. Ala.—Curry v. Woodward, 60 

Ala. 258. 

28 O.J. p 223 note 49. 

66- Ark.—McMeekin v. State, 9 Ark. 
553. 

67. Tex—^Maaterson v. KeUer, 89 S. 

W. 803, 40 TexCiv.App. 333.. 

28 C.J. p 224 note 51. 
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Who may urge objection. When the garnishment 
writ is void, the objection may be taken by the gar¬ 
nishee;®^ but, where he is not injured thereby, the 
garnishee should not be permitted to complain of 
the fact that the garnishment writ is broader than 
the application therefor.®^ Where notice to the gar¬ 
nishee is for the benefit of the garnishee, and de¬ 
fects may be waived by him, see infra § 154, neither 
the principal defendant nor a stranger may take ad¬ 
vantage of a defect.®® In some jurisdictions, in or¬ 
der that defendant may urge defects in the writ, 
he must have filed a replevin bond.®^ Omission to 
insert in the praecipe for a writ of foreign attach¬ 
ment, or to indorse upon the writ, or enter in the 
record the amount of bail required of defendant, 
does not invalidate the process, if it does not ap¬ 
pear that defendant offered to enter bail or desired 
to do so.®2 A junior attaching creditor of corpo-, 
rate stock cannot demand quashal of the writ of the 
senior attaching creditor because the affidavit and 
recognizance required by statute have not been filed 
prior to issuance.®^ 

§ 154 , - Waiver of Objections 

A garnishee nnay waive defects In the writ as to 
matters required for his benefit, but not Jurisdictional 
defects as against the principal defendant. The defend¬ 
ant’s failure to object, or to do so promptly, may operate 
as a waWer of formal defects; but the giving of a statu¬ 
tory replevin bond by him is not a waiver of a fatal 
defect. 

Defects in, or objections to, the writ as to mat¬ 
ters required for the benefit of the garnishee may 


be waived by him,®^ as by his appearance,®® plea,®® 
answer,®*^ or disclosure,®® without objection, but he 
cannot waive jurisdictional defects as against the 
principal defendant,®® nor can he, by his voluntary 
act in answering a defective writ, aid the garnish¬ 
ment to the detriment of the principal defendant.*^® 

If a defect in the notice to a garnishee has been 
waived by him, it cannot be taken advantage of by 
either the principal defendant'll or a stranger.'^^ 
There is, however, some authority for the view that 
the garnishee’s waiver of defects in the summons 
does not prevent defendant in the main action from 
taking advantage of such defects, if he acts prompt¬ 
ly.*^® A delay of two years by defendant before ob¬ 
jecting to defects in the writ should, as a general 
rule, be held a waiver of such defects and the 
failure of the clerk to authenticate the signature to 
the writ by his official seal is merely a formal de¬ 
fect which is waived by the failure of defendant to 
except on that ground;*^® but the principal defend¬ 
ant does not, by giving a statutory replevin bond, 
waive a fatal defect in the writ.*^® An objection 
that there is no such corporation defendant as Jis 
named in the writ will not be sustained if the ob¬ 
jector has been substituted as defendant in place of 
the corporation, and has taken advantage of a right 
given only to defendants.'^'^ 

§ 155. - Amendm-ents 

Process against a garnishee is usually subject to 
amendment except as to Jurisdictional matters. 

A writ or summons of garnishment is subject to 


88. Ala.—^Donald v. Nelson, 10 So. 
317, 95 Ala. 111. 

89. Tex.—Revere Oil Co. v. Bank of 
Chillicothe, Clv.App., 256 S.W. 219. 

eo. Iowa.—^Union County Inv. Co. v. 

Messlx, 132 N.W. 823, 152 Iowa 412. 
61. Tex.—Wasson v. Harris, Civ. 

App., 209 S.W. 768. 

68. Pa.—^Wallace v. Scholl, 9 Pa, Su¬ 
per. 284. 

63. Pa.—Bemhelmer v. Stewart, 53 
Pa.Super. 533. 

64. Ky.—United Collieries v. Martin, 
60 S.W.2d 126, 248 Ky. 808, 89 A. 
Ii.R. 971. 

65. Minn.—^Melin v. Aronson, 285 N. 
W. 830, 206 Minn. 353. 

Okl.—^Voss Truck Lines v. Citizens- 
Farmers Nat. Bank of Chlckasha, 
102 P.2d 173, 176, 187 Okl. 289, 
citing: Corpus Juris. 

Tenn.—Saunders v. Moore, 110 S.W.2d 
1046, 21 Tenn.App. 375. 

28 C.X p 224 note 58. 

66. Pa,—^Woodstown First Nat. 

Bank v. Trainer, 58 A. 816, 209 
Pa. 387. 

23 C.J. p 224 note 59. 


Partial waiver 

Garnishee filing' pleas to attach¬ 
ment writ waived any defects in the 
summons, but did not thereby waive 
right to move to quash.—First Nat. 
Bank v. Equitable Life Assur. Soa 
of U. S., 145 A. 779, 167 Md. 249. 

67. Ky.—^Thacker v. Cook, 32 S.W. 
2d 738, 740, 236 Ky. 169, citing Cor. 

' pus Juris. 

Tenn.—Saunders v. Moore, 110 S.W. 2d 
1046, 21 Tenn.App. 375. 

28 C.J. p 224 note 60. 

Coatrary vle'w has been taken.— 
Merchants Credit Service v. Chou¬ 
teau County Bank, 114 P.2d 1074, 
'112 Mont. 229. 

Where all parties have been duly 
served, and defendant has notice of 
the proceedings against him and the 
garnishee, the garnishee may, by 
answering, waive defects in the writ. 
—Griswold V. Tarbell, Tex.Civ,App., 
242 S.W. 324. 

ea Minn.—^Melin v. Aronson, 285 N. 
W. 830, 206 Minn. 353. 

69. OkL—Voss Truck Lines v. Citi¬ 
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zens-Farmers Nat. Bank of Chlck¬ 
asha, 102 P.2d 173. 176, 187 OkL 
289, citing Corpus Juris. 

28 CJ. p 224 note 61. 

Acts of garnishee as conferring or 
not conferring jurisdiction see su¬ 
pra 5 132. 

70. Tex.—^Marks v. Security State 
Bank of McCamey, Clv.App., 42 S. 
W.2d 480, error refused. 

71. U.S.—Wile V. Cohn, C.C.Iowa, 
63 F. 769, affirmed 70 F. 138, 17 C. 
C.A. 26. 

28 C.J. p 224 note 63. 

72. Ala.—^Merrill v. Vaughan, 24 So. 
580, 118 Ala. 438. 

28 C.J. p 224 note 64. 

73. Minn.—^Melin v. Aronson, 286 N. 
W. 830, 206 Minn. 363. 

74. Tex.—Griswold v. Tarbell, Civ. 
App., 242 S.W. 324. 

7B. Tex.—Griswold v. Tarbell, supra. 

76. Tex.—Marks v. Security State 
Bank of McCamey, Civ.App., 42 S. 
W.2d 480, error refused. 

77. Pa.—Bergman v. Straus, 107 A, 
810, 264 Pa. 439. 
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amendment in respect of defects or irregularities 
therein which do not affect the jurisdiction of the 
court*^^ or render it void,^^ and which have not de¬ 
ceived any one.^o Amendment is ordinarily permit¬ 
ted of merely clerical or formal errors,and 
amendments as to matters of substance have fre¬ 
quently been permitted when no rights of third per¬ 
sons have intervened or such rights may be pro¬ 
tected.®^ 

Under some circumstances, it is not within the 
power of the court to allow an amendment.®® A 
writ which is wholly void is incapable of amend¬ 
ment ;®^ and, after service, a defect cannot be cured 
by mere amendment where it is of such character 
as to render the service void®^ or the amendment 
is of such character that the writ would be ineffec¬ 
tive without further service.®® Process made re¬ 
turnable at a time otherwise than provided by stat¬ 
ute cannot be amended to cure the defect;®*^ and 
an amendment changing the name of the garnishee, 
amounting to the bringing in of a new garnishee 
who has not been served with process, is not allow¬ 
able.®® 

Where an amendment is permissibhi, allowance of 
a motion therefor is within the discretion of the 
judge.®® Notice of the hearing on the motion may 
be waived.®® 

Relation hack. Where no rights of third persons 
have intervened or will be prejudiced, an amend¬ 


ment may relate back to the original service,®^ but 
an amendment cannot be given such an operation as 
against intervening rights,®® or as against the rights 
of the garnishee.®® 

§ 156. Service 

a. In general 

b. Time for service 

c. Place of service 

d. Who may serve 

e. Persons to be served 

f. Mode of service 

a. In (leneral 

Actual aervice of process on the garnishee, In strict 
compliance with statutory requirements. Is essential to 
an attachment of defendant’s funds in the garnishee’s 
hands. The sufficiency of the service made is subject 
to timely attack by defendant or the sureties on a statu, 
tory replevin bond given by him; and, where it Is so 
attacked, the court may ascertain whether or not the 
garnishee was legally served. 

The requirements imposed by statute as to serv¬ 
ice of the writ or notice of garnishment must be 
strictly complied with.®^ A person cannot make 
himself voluntarily a garnishee.®^ Hence, a mere 
voluntary appearance by the garnishee, without the 
statutory service of process on him, does not at¬ 
tach the funds of the principal defendant in his 
hands,®® nor does his acceptance or acknowledgment 
of service of the writ effect an attachment,®7 ex- 


7a Ill.—Kunde v. Prentice, 160 N.B. 
193, 329 IlL 82. 

79. Fla.—^American Bank & Trust 
Co. V. Lyle, 130 So. 622, 100 Fla. 
965. 

Mich.—Gold V. Weisman, 272 N.W. 
703, 279 Mich. 352. 

OmlsfldoiL of alias writ of attachment 
Where, on an application for an 
alias writ of sramishment and attach¬ 
ment, the clerk erroneously issues a 
writ of gramishment omittlngr the 
alias writ of attachment, the writ is 
not void and may be amended on mo¬ 
tion.—C. C. Kelly Banking; Co. v. J. 
M. Robinson-Norton Co., 13 So. 932, 
71 Miss. 141. 

90 . Conn.—World Fire & Marine Ins. 
Co. V. Alliance Sandblasting; Co., 
136 A. 681, 106 Conn. 640—Haw¬ 
thorne Sash & Door Co. v. Thom¬ 
as C. West Co., 122 A. 658, 99 Conn. 
672. 

81. Mich.—Clarence Hodson & Co. v. 
Wills Sainte Claire, Inc., 226 N.W. 
817, 248 Mich. 319, citing; Corpus 
Juris. 

Tex.—^Texas Drug; Co. v. First State 
Bank of Hermleig;h, Civ.App., 275 
S.W. 725. 

28 C.J. p 224 note 65. 

88. -Wia.—^Frisk v. Reig;elman, 43 N. 


W. 1117, 44 N.W. 766, 76 Wis. 499, 
17 Am.S.R 198. , 

28 C.J. p 224 note 66. 

83. Mass.—^Fessenden v. Gunsenhls- 
er, 179 N.E. 603, 278 Mass. 213. 

84. W.Va.—Coda v. Thompson, 19 S. 
E. 648, 89 W.Va. 67. 

85- Mass.—^Hooper v. Jellison, 22 
Pick. 250. 

SS. Vt.—^Knapp V. Levanway, 27 Vt 
298. 

28 C.J. p 225 note 67. 

87. W.Va.—Coda v. Thompson, 19 S. 
E. 648, 39 W.Va. 67. 

88. Ill.—Czyston v. St Stanislaus 
Parish, 131 IlLApp. 161. 

89. Mass.—Jamnback v. Aamunkoit- 
to Temperance Soc., 172 N.E. 884, 
273 Mass. 45. 

90. Mass.—Jamnback v. Aamunkoit- 
to Temperance Soc., supra. 

91. Ky.—^Louisville Banking; Co. v. 
Etheridg;e Mfg;. Co., 43 S.W. 169, 
19 Ky.L. 908, 

28 C.J. p 225 note 71. 

98. Mich.—^Moore v. Graham, 24 N. 

W. 670, 58 Mich. 26. 

N.H.—^Klttredg;e v. Gilford, 62 N.H. 
134. * 

28 CJ. p 225 note 72. 
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93. Tex.—^Wasson v. Harris, Civ. 
App., 209 S.W. 758. 

28 C.J. p 225 note 73. 

94. Ga.—Robinson v. T. A. Bryson 
& Sons, 165 S.E. 158, 159, 45 Ga. 
App. 440, citing; Corpus Juris. 

Mich.—^People’s Wayne County Bank 

V. Stott, 224 N.W. 362, 246 Mich. 
640, 64 A.L.R 427. 

Tex.—First Nat. Bank v. Guaranty 
Bond State Bank of Athens, Com. 
App., 23 S.W.2d 312, reversing;, Civ. 
App., 12 S.W.2d 676—Southern Un¬ 
derwriters v. Ellis-Smith & Co., 
Civ.App., 142 S.W.2d 735—Ellis v. 
Lamb-McAshan Co., Civ.App., 264 S. 

W. 241, affirmed Lamb-McAshan 
Co. V. Ellis, Com.App., 270 S.W. 547. 

28 C.J. p 225 note 74. 

Bvldenoe held to show lack of serv¬ 
ice 

Ark.—Woods V. Quarles, 13 S.W.2d 
617, 178 Ark. 1168. 

95. Ala.—^Lawrence v. Ware, 1 Stew. 
33. 

D.C.—^Reynolds v. Smith, 18 D.C. 27. 

98i Utah.—^Bristol v. Brent, 103 P. 
1076, 36 Utah 108, 140 Am.S.R. 804, 
21 Ann.Cas. 1125. 

28 C.J. p 225 note 76. 

97. Tenn.—Sentinel Fire Ins. Co. v. 
Nall, 64 S.W.2d 505, 166 Tenn. 647 
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cept where, under applicable statutes, acknowledg¬ 
ment amounts to service.98 A garnishee who vol¬ 
untarily appears and answers interrogatories with¬ 
out notice does not thereby effect a preference in 
favor of plaintiff as against other creditors of the 
principal defendant who first served on him lawful 
notice of garnishment.^^ 

Actual knowledge by the garnishee of the issu¬ 
ance of a writ of garnishment against him will not 
dispense with actual service of notice on him.i 

Second writ. Where the court has already ac¬ 
quired jurisdiction of the garnishee, failure to serve 
a second writ of garnishment on him after amend¬ 
ment of the petition does not render a judgment 
against him void, even though the judgment may be 
voidable on direct appeal therefrom; and this is 
especially true where the garnishee does not show 
any sufficient excuse for his failure to prosecute an 
appeal or writ of error from the judgment.^ 

After an amendment of the complaint, constitut¬ 
ing an entire change of parties, the garnishee must 
again be served.^ 

Attack on, and determination of, validity of serv¬ 
ice. Defendant has the right, on motion or appli¬ 
cation seasonably made, to object to, and move to 
dismiss the garnishment proceeding on the ground 
of, a jurisdictional defect in the service of process 
on the garnishee but after the court has obtained 
jurisdiction over defendant by his general appear¬ 
ance in the action, and over the garnishee by his 
voluntary appearance and disclosure in the gar¬ 
nishee proceeding, it is too late for defendant to 
move to dismiss the garnishment on this ground.® 
The sureties on a statutory replevin bond given 
by defendant have the same right as the principal 
±0 complain of the insufficiency of the service.® 
There is no presumption of the invalidity of the 


service of a writ of garnishment;*^ but, where de¬ 
fendant properly contests the sufficiency of service 
on the garnishee, the court is authorized to ascer¬ 
tain whether or not the garnishee was legally 
served.® 

b. Time for Service 

Timely service of a writ of garnishment Is requisite 
either under express statutory requirement or. In the 
absence of such requirement, according to general rules- 

Any statutory requirement as to the time at which 
service must be made with reference to the return 
of the writ® or the answer of the garnishee^® must 
be complied with. Although the statute makes no 
provision as to the time of service, it is apparent 
that such service must be made before the return 
term.1^ go, where the law fixes no specific time to 
intervene between the service of the notice and the 
time to answer, the garnishee is entitled to a rea¬ 
sonable time,l2 and, if the time for appearance of 
the garnishee is to be fixed by the court, it will be 
careful to see that reasonable notice is given.^® 
Delay in giving the garnishee notice to appear and 
answer does not affect the garnishment proceed¬ 
ings,nor is the garnishee entitled to be discharged 
because of delay in taking his answer.^® Where the 
writ is not served until the return day, the gar¬ 
nishee is entitled to a continuance.^® Where the 
service of a writ of garnishment is defective by rea¬ 
son of a failure to summon the garnishee, the officer 
may serve the writ according to the law on a sub¬ 
sequent day.^*^ 

Service of the writ or summons on the garnishee 
need not precede the rendition of judgment against 
the principal defendant,l® and it should not do so 
where the writ purports to be based on an unsatis¬ 
fied execution.!® Service on a lessee as garnishee 
before the due date of an installment of rent is 


—Fidelity Phenix Fire Ins. Co. v. 
Ford & Cantrell, 46 S.W.2d 64, 66, 
164 Tenn. 107, citing Ooxpufl Juxis. 
28 C.J. p 226 note 77. 

•98. Neb.—Scott v. McDonald, 252 N. 

W. 323, 125 Neb. 803. 

99. Mo.—Southern Bank of Missouri 
V. McDonald, 46 Mo. 31. 

Tex.—^Harrell v. Mexico Cattle 
Co., 11 S.W. 863. 73 Tex. 612—State 
V. Rembert Nat. Bank of Long¬ 
view, Civ.App., 118 S.W.2d 400— 
Ellis V. Lamb-McAshan Co., Civ. 
App., 264 S.W. 241, affirmed Lamb- 
McAshan Co. v. Ellis, Com.App., 270 
S.W. 547. 

-a. ' Tex.—^Murchison Oil Co. v. Hamp¬ 
ton, Civ.App., 21 S.W. 2d 59, error 
refused. 

A Ark.—Schiele v. Dillard, 126 S.W. 
835, 94 Ark. 277. 


4. Minn.—Chapman v. Foshay, 238 
N.W. 637, 184 Minn. 318. 

5. ' Minn.—Chapman v. Foshay, su¬ 

pra. 

6. Tex.—Walker v. Illinois Torpedo 
Co., Civ.App., 278 S.W. 466. 

7- Mo.—Geitz v. Blank. App., 108 S. 
W.2d 1066. 

8. Tex.—^Kelsey v. Lietz, Civ.App., 
38 S.W.2cl 108, error dismissed. 

9. Conn.—First Bank of Cordova, 
Alaska v. Luchini, 155 A. 88, 113 
Conn. 770. 

28 C.J. p 226 note 85. 

la Tex.—First Nat. Bank v. Cole, 
Civ.App., 264 S.W. 926. 

28 C.J. p 226 note 85. 

11. Ga.—^Liverpool & London & 
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Globe Ins. Co. v. Savannah Grocery 
Co., 26 S.E. 828, 97 Ga. 746. 

12. La.—Cockfield v. Tourres, 24 La. 
Ann. 168. 

13. Pa.—^McGraph v. Dorfeuille, 2 
Browne 101. 

28 C.J. p 226 note 88. 

14. Iowa.—^Union County Inv. Co. v. 
Messix, 132 N.W. 823, 162 Iowa 412. 

IB. Iowa.—^Boyer v. Hawkins, 62 N. 

W. 669, 86 Iowa 40. 

18. Ark.—^Moreland v. Pelham, 7 
Ark. 338. 

17. Md.—^Anderson v. Graff, 41 Md. 
601. 

la Ill.—^Tennent-Stribbling Shoe 
Co. V. Hargardine-McKittrick Dry 
Goods Co., 58 Ill.App. 368. 
la Tenn.—^Lusk v. BUtt, 7 Tenn. 
App. 889. 



§ 156 

not invalid where a statute provides for the pro¬ 
pounding of an interrogatory to the garnishee as 
to when his debt to defendant, if not due, will be¬ 
come due.20 

c. Place of Service 

The process may be served only within the territory 
In which the officer to whom it is directed may exercise 
authority, and only at the place, if any, designated by 
statute. 

The writ or summons must be served at the place 
designated by the statute.^i A notice directed to 
the sheriff of the county can be served by the sher¬ 
iff or his deputy only within such sheriff's baili- 

wick.22 

d. Who May Serve 

The officer, or his deputy, or other person to whom 
garnishment process is directed and delivered is the 
proper person to serve it where he has statutory au¬ 
thority to do so and is not disqualified by interest. 

A writ or summons of garnishment can be val¬ 
idly served only by the officer or other person au¬ 
thorized by statute.^3 Xhe writ must be served by 
the officer to whom it is directed or by his deputy. 
Until the writ is delivered to him, the officer has 
no authority to make service in any way.^s 

Where a sheriff or deputy sheriff is a party, the 
writ may not be served by him,26 but may and must 
be served by some other officer or disinterested per¬ 
son authorized, under the statutes, to act in such 
case.27 

e. Persons to Be Served 

Ordinarily, all the garnishees must be served with 
process where they are Jointly liable; and service of 
garnishment process on a person other than the garnishee 
Is ineff^tive unless authorized by statute or by the 
garnishee; but, notwithstanding the absence of a statute 
designating the officers on whom process may be served 
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where the state is a garnishee, the process may be served 
on the governor and attorney general. 

An order of attachment served on execution de¬ 
fendants creates no lien on their property in the 
hands of persons on whom it w:as not served as 
garnishee process.28 Even though defendant is an 
agent of the garnishee for general purposes, his in¬ 
terest adverse to that of his principal precludes him 
from being an agent on whom garnishment process 
may be served.29 A statute permitting service on 
an attorney of the garnishee does not authorize 
service on an attorney employed in prior litigation, 
but not employed generally or in the litigation in 
question.20 Necessity of personal service on gar¬ 
nishee generally is discussed infra subdivision f of 
this section. Service of process where the garnishee 
is a corporation see Corporations § 1355 b, a foreign 
corporation see Corporations § 1931 b, a banking 
corporation see Banks and Banking §§ 408, 727, or 
a partnership see the C.J.S. title Partnership § 217, 
also 28 C.J. p 229 note 55-p 230 note 62. 

Trustees jointly liable. Ordinarily, where two or 
more persons sought to be charged as trustees are 
jointly liable as such, all should be served with 
process,21 and, if this is not done, the one or more 
served should be discharged ;22 but the rule may be 
relaxed in some circumstances, as where some are 
nonresidents^^ or where there will be no loss or 
inconvenience to those summoned.24 Necessity or 
propriety of joining as garnishees all persons joint¬ 
ly obligated or liable is discussed supra § 137. 

Public officer. An officer holding property of the 
principal defendant under legal process must be duly 
served as a garnishee.25 Where the property which 
it is sought to reach is money which has been paid 
into court, the garnishment summons must, under 
the statutes, be served on the clerk of the court.26 
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20. Mo.—Geltz V. Blank, App., 108 
S.W.2d 1066. 

21. R.I.—Leonhard v. John Hope & 
Sons Ensrravingr & Mfgr. Co., 44 A. 
305, 21 R.I. 449. 

Writ served in another county than 
the one in which the writ was is¬ 
sued was held to have been served 
in compliance with statuta—Camp v. 
Wilson, 248 H.W. 683, 263 Mich. 164. 

22. Williams v. Smith. 149 S, 
£L' 908, 169 Ga. 136, answers to cer¬ 
tified questions conformed to 160 S. 
B. 564, 40 Ga.App. 488. 

28 C.J. p 226 note 94. 

Sh e riff of city may not summon 
sramlshee in county.—Thompson v. 
Cential Metal, & Supply Co., 148 A. 
231, 158 Md. 186. 


23. Mich.—^Webster v. Bennett, 226 
N.W. 684, 247 Mich. 616. 

28 C.J. p 226 note 95. 

24. Or.—^Edwards v. Case, 162 P. 
880, 78 Or. 220. 

28 C.J. p 226 note 96. 

25. N’.H.-^-Carroll County Bank v. 
Goodall, 41 N.H. 81. 

2S. Hawaii.—Coulter v. Sterling:, 33 
Hawaii 621. 

27. Wash.—Russell v. Millett, 66 P. 
44, 20 Wash. 212. 

28 C.J. p 226 note 95 [bj. 

28. Ky.—Murphy v, Whitesides, 92 S. 
W. 6, 28 Ky.L. 1108. 

29. Miss.—^Hlrsch Bros. & Co. v. R. 
E. Kenning:ton Co., 124 So. 344, 166 
Miss. 242, 88 A.L.R. 1. 

Service on defendant as agrent of 
corporate grarnishee see Coipora- 
tions §S 1356 b, 1931 b. 
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30. Ark .—Woods v. Quarles, 13 S. 
W.2d 617, 178 Ark. 1158. 

31:. Mass.—Cumane v. Cumane, 27 
N.B.2d 714, 306 Mass. 74—Warner 
V. Perkins, 8 Cush. 618. 

32. Mass.—Cumane v. Cumane, 27 
N.E.2d 714, 306 Mass. 74. 

33. Mass.—Cumane v. Curnane, su¬ 
pra. 

34. Mass.—Curnane v. Cumane, su¬ 
pra. 

35. Ohio.—Locke ▼. Butler, 19 Ohio 
St. 587. 

36. Ala.—^Warren v. Matthews, 11 
So. 285, 96 Ala. 183. 

28 C.J., p 226 note 84. 

Service on master commissioner is 

insufficient.—l^ottoms v. McFerran^ 

43 S.W. 236, 19 Ky.L. 1266. 
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A statute relating to officers on whom process of 
garnishment may be served is construed not to com¬ 
prehend the financial officers of a county.37 In a 
suit against a beneficiary under a will, wherein the 
executor is sought to be made garnishee, service on 
the surrogate as representative of the executor is 
not authorized by a letter of attorney in which the 
executor designates the surrogate as his attorney on 
whom may be served process in any action against 

the estate.38 

Where a statute makes the state subject to gar¬ 
nishment, but does not designate any officer of the 
state on whom process may be served, service may 
be made, under a general principle of the common 
law, on the governor and attorney general.^^ 

f. Mode of Service 

Applicable statutory provisions relating to the mode 
of serving garnishment process may and must be com¬ 
plied with. 

A mode of service contemplated by the statutes is 
personal service of the notice or summons on the 
garnishee,^® as by exhibition of the process and de¬ 
livery of the copy to him,^^ or by reading it to him, 
or, according to the practice in some jurisdictions, 
by serving and leaving the original summons, rath¬ 
er than a copy thereof.'*^ Some statutes exclusively 
require personal service,or service by delivery of 
a copy of the writ to the garnishee,and under 
such statutes no other service is effective;^® but 
under statutes so permitting, substituted service may 


be made,^*^ as by leaving a copy at the residence or 
usual place of business of the garnishee with some 
person of suitable age, the garnishee being absent.^^ 
Under a statute providing that a garnishment sum¬ 
mons shall be served in the same manner as a sum¬ 
mons generally, it is not necessary to accompany a 
summons in garnishment by the affidavit to procure 
the same.^® 

Demand of debt. Where garnishment issues on 
an execution, in some jurisdictions the levying offi¬ 
cer is required to demand of the garnishee any debt 
due to defendant and defendant is required to pay 
the same.5® Notwithstanding the debt owed by the 
garnishee to defendant is payable only on demand, 
plaintiff need not make a demand of the garnishee 
before service of the writ of garnishment.®! 

Levy. It follows from the nature of garnishment 
as a proceeding in rem that there must be a virtual 
seizure of the thing against which the proceedings 
are directed and under some statutes there must 
be not only notice to the garnishee to appear and 
answer, but the service of process for the purpose 
of holding the property or credit in the hands of 
the garnishee,®3 it being necessary, under the stat¬ 
utes, that, at the time of summoning the garnishee, 
the officer declare in the presence of one or more 
citizens that he attaches the debt®^ or goods and 
effects,®® or make such a declaration to the gar¬ 
nishee.®® Unless, however, the statute so requires 
it is not necessary that the officer formally attach 


37. Ohio.—Bazzoli v. Larson, 178 N. 
B. 331, 40 Ohio App. 321. 

38. N.J.—Cleveland v. Cleveland, 
151 A. 86, 106 N.J.Law 662. 

39. Mich.—^Edward Thompson Co. v. 
Maynard. 266 N.W. 817, 269 Mich. 
97. 

40. Ga.—^Fordesh v. Rackley, 8 S.B. 
2d 451, 62 Ga.App. 383. 

28 C.X p 227 note 98. 

41. Tex.—^Flemlngr-Stltzer Road 
Bldg. Co. V. H. C. Romlnger & Co., 
Clv.App.. 250 S.W. 466. 

28 C.X p 227 note 99. 

Omission of formal matters from 
the copy served, such as the date, 
the signature of the clerk, or the 
imprint of the seal of the court, is 
not fatal.—Commercial Corporation 
V. Krueger, 262 P. 937, 123 Or. 634— 
28 C.X p 226 note 74 [c], p 227 note 
99 [a]. 

42. Ark.—Pike v. Lytle, 6 Ark. 212 
—^Desha v. Baker, 3 Ark. 509. 

Ind.—Hite v. Fisher, 76 Ind. 23L 

43. Ga.—West v. Harvey, 8 S.B. 449, 
81 Ga. 711—Gibbs v. Rhodes Fur¬ 
niture Co., 198 S.B. 316, 68 Ga.App. 
352—Tlfton Compress Co. v. Robin¬ 
son, 120 S.E. 701, 31 Ga.App. 350. 


44. Ga.—Fordesh v. Rackley, 8 S. 
B.2d 461, 62 Ga.App. 383—Robinson 
V. T. A. Bryson & Sons, 165 S.B. 
168, 45 Ga.App. 440. 

46. Tex.—^Fleming-Stitzer Road 
Bldg. Co. V. H. C. Romlnger Co., 
Civ.App., 260 S.W. 456. 

46. Ga.—^Robinson v. T. A. Bryson 
& Sons, 166 S.B. 168, 46 Ga.App. 
440. 

Tex,—^Flemlng-Stitzer Road Bldg. 
Co. V, H. C. Romlnger & Co., Civ. 
App,, 250 S.W. 466. 

47. U.S.—Cushing v. Laird, D.C.N.' 
T., 6 F.Cas.No.3,508, 4 Ben. 70. 

48. Okl.—Theison v. Brown, 69 P. 
925, 11 Okl. 118. 

28 C.X p 227 note 4. 

49. Okl.—^Emerson v. Emerson, 266 
P. 1078, 130 Okl. 140. 

sa Conn.—^Mitchell v. Shelton, 35 
Conn. 1. 

51. Ill.—^Ham v. Peery, 39 Ill.App. 
341. 

SSL Iowa-—^McDonald v. Moore, 21 
N.W. 504, 65 Iowa 171. 

28 CX p 227 note 9. 

£ack of property which oam. be seized 
Writ of foreign attachment falls 
where nonresident defendant has no 

377 


property which can be seized there¬ 
on.—^Rankin v. Culver, 164 A. 701, 303 
Pa. 401. 

63. Mo.—Epstein v. Salorgne, 6 Mo. 
App. 362. 

Pa.—^Pennsylvania R. Co. v. Pennock, 
61 Pa. 244. 

Service held snAoient 
Md.—International Bedding Co. v. 
Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.L.R. 960. 

Ark.—^Desha v. Baker, 3 Ark. 
609—^Richmond v. Buncan, 4 Ark. 
197. 

66. Pa.—Cassell v. Revera, Inc., 26 
Pa.Dist. & Co. 37, 41 Dauph.Co. 310. 
28 C.X p 227 note 13. 

66. Mo.—^Anderson v. Scott, 2 Mo. 
16—^Fee v. Kansas City, S. & 
M. R Co., 58 Mo.App. 90—Swallow 
V. Duncan, 18 Mo.App. 622. 

28 O.X p 227 note 14. 

In attaching rights and credits, the 
officer must go to the garnishee and 
give him notice of the attachment.— 
Edwards v. Stein, 119 A. 504, 94 N. 
XEq. 261. 

Property ztct in possession of gar¬ 
nishee 

Such declaration or notice to the 
garnishee is unauthorized in respect 
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the rights or credits of the principal debtor in the 
hands of the garnishee.^^ in attaching intangibles 
of a foreign defendant in the hands of a garnishee, 
the ofl&cer may attach them in general terms.^S It 
is not necessary that there be a specific seizure of 
goods or credits®^ or any manual handling of the 
property.®® Unless the statute so provides, the levy¬ 
ing ofiicer is not required to seize, nor is he justified 
in seizing, goods in the hands of a garnishee who 
makes claim to them on his own behalf or on be¬ 
half of another.®^ Under the practice authorized by 
some statutes a subpcena or summons in foreign at¬ 
tachment may be issued and served with the effect 
of securing a lien on the property, although the offi¬ 
cer is not entitled to take the property out of the 
hands of the garnishee or to require him to give se¬ 
curity to have it forthcoming, unless an affidavit is 
filed according to the terms of the statute and a 
formal order of court secured.®^ 

§ 157. -Waiver of Service or of Defects 

Therein 

A garnishee may waive service, or defects In service, 
of process on himself, and such waiver will be effective 
as to himself, the plaintiff, the claimants, and creditors 


of the defendant; but according to the weight of au¬ 
thority it will not cut off the rights of the defendant. 

A garnishee may waive service,®® or defects in 
service,®^ of process on himself, or at least he may 
waive any defect in service in so far as it touches 
his rights or affects him personally.®® He may 
waive service and surrender his own person to the 
jurisdiction of the court;®® where the court has ju¬ 
risdiction of the subject matter, he may by his acts 
waive defects in the service of process on him and 
bring himself within the jurisdiction of the court ;®7 
and if service was in fact made in accordance with 
the statute his appearance will be sufficient to pre¬ 
vent a dismissal for defects in the proof of service 
until opportunity is given to supply due proof,®® 
Where the garnishee appears and submits himself 
to the jurisdiction of the court, he may by failure 
to make timely objection be precluded from alleg¬ 
ing that he was not served with process as pre¬ 
scribed by the statute;®® and such a submission by 
the garnishee to the jurisdiction of the court in 
many jurisdictions is sufficient to waive any defect 
in the service of process and sustain the proceeding 
or judgment as against him, 7® as, for example, 
where the garnishee has appeared,*^! or answered, *^2 


of checks not in the actual posses¬ 
sion of the gsjrnishee.—^Mlssouri- 
iECansas Pipe Line Co. v. Satter- 
thwalte, 14 A.2d 414, 1 Terry, Del., 
651. 

JTLdgmesLt 

Where the debt is in the form of a 
judgment, it may be seised in some 
jurisdictions by a notification of 
seizure given by the sheriff to the 
judgment debtor.—^Hanna v, Bry, 5 
La.Ann. 651, 52 Am.D. 606. 

67. Wis.—^Kneeland v. Cowles, 8 
Finn. 316, 4 Chandl. 46. 

58. Pa.—^Rex v. Paramount Rubber 
Co. of New Jersey, 168 A. 366, 110 
Pa.Super. 536. 

59. Pa.—^Rex V. Paramount Rubber 
Co. of New Jersey, supra—^Key¬ 
stone State Corporation v. Union 
Indemnity Co., 48 Pa.Dist. & Co. 
69. 

eo. Pa.—^Ke 3 ^tone State Corporation 
V. Union Indemnity Co., supra. 
Aotual poBsesslon of the property 
in the garnishee's hands need not 
be taken in order to render the seiz¬ 
ure valid.— X. & J. Dennistoun & Co. 
V. New York Croton & Steam Faucet 
Co., 6 La.Ann. 782. 

Service of writ does not operate as 
physical attachment of any property 
belonging to defendant described in 
the writ, but as notice to garnishee 
to retain any effects belonging to de¬ 
fendant, or any indebtedness due de¬ 
fendant—Century Indemnity Co. v. 
Kofsky, 161 A. 101, 116 Conn. 198. 


Difference between levy and garnish¬ 
ment see Executions § 88. 

61. S.C.—State v. Berry, 23 S.C.L. 
215. 

62- Va.—Moore v. Holt, 10 Gratt 
284, 61 Va. 284. 

63. Qa.—Studdard v. Barge-Thomp- 
son Co., 163 S.B. 638, 44 Ga.App. 
349. 

llCatters not constitiiting waiver 
The lack of service of trustee proc¬ 
ess on one of two executors sum¬ 
moned as trustees was not waived 
where such executor never appeared 
in the action, although attorney for 
other executor, without authority, 
purported to appear for him also.— 
Curnane v. Cumane, 27 N.B.2d 714, 
306 Mass. 74. 

64. Ky.—^United Collieries v. Mar¬ 
tin, 60 S.W.2d 125, 248 Ky. 808, 89 
A.L.R. 971. 

BflCatters coiurfcituting waiver of de¬ 
fects 

(1) Appearanca 

Ark.—^Harding Construction Co. v. 
Drainage Dist. No, 17, 13 S.W.2d 
312, 178 Ark. 778. 

Minn.—Security State Bank of Lewis¬ 
ton V. Thor, 238 N.W. 62, 184 Minn. 
156. 

(2) Answer.—Jenike v. Preston, 
173 N.B. 268, 36 Ohio App. 368. 

(8) Filing disclosure and respect¬ 
ing writ.—Walden v. Crego’s Estate, 
286 N.W. 457, 288 Mich. 664. 

66. Ga.—Carrington v. Wilharbla 
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Realty Co., 20 S.B.2d 860, 67 Ga. 
App. 898. 

Mass.—^Zani v. Phan dor Co., 183 N. 

E. 500, 281 Mass. 139. 

Minn.—Chapman v. Foshay, 238 N. 

W. 637, 184 Minn. 318. 

Mo.—^Kurre v. American Indemnity 
Co. of Galveston, Tex., 17 S.W.2d 
686, 223 Mo.App. 406, followed in 
Wonsewitz v. American Indemnity 
Co. of Galveston, Tex., 17 S.W.2d 
691. 

66. Utah.—Bristol v. Brent, 103 P. 
1076, 36 Utah 108, 140 Am.S.R. 804, 
21 Ann.Cas. 1126. 

28 C.J. p 231 note 72. 

67- Minn.—^Aultman v. Markley, 63 
N.M. 1078, 61 Minn. 404. 

28 C.J. p 231 note 73. 

6& Utah.—Graham v. Hidden Lake 
Copper Co., 178 P. 64, 53 Utah 230 
—Bristol V. Brent, 103 P. 1076, 36 
Utah 108, 140 Am.S.R. 804, 21 Ann. 
Cas. 1125. 

6^ Ind.—^Baltimore, Ohio & Chicago 
R. Co. V. Taylor, 81 Ind. 24. 

28 C.J. p 232 note 81. 

70- Minn.—Howland v. Jeuel, 66 N- 
W. 681, 66 Minn. 102. 

28 C.J. p 232 note 82. 

71. Mo.—^Federal * Truck Co. of St. 
Louis V. Mayer, 270 S.W. 407, 216 
Mo.App. 443. 

28 C.J. p 233 note 83, p 231 note 66 
[c] (2). 

72. Ga.—Dooly v. Miles, 29 S.B. 118, 
101 Ga. 797. 

28 C.J. p 233 note 84. 
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or failed to object until the time for trial,*^3 or un¬ 
til after judgment,or until after appearance to 
the scire facias and plea to the merits.*^® Jn some 
jurisdictions, however, the garnishee may make ob¬ 
jection on scire facias^® or at any time before the 
application of the debt or property to discharge a 
judgment obtained in the action.'^^ The filing of an 
answer to interrogatories by a garnishee and asking 
to be discharged thereon will not constitute a waiv¬ 
er of actual garnishment and a void judgment 
entered against a garnishee without his appearance 
or service of any kind on him will not be validated 
by his appearance on a motion to set it aside,nor 
will the appearance of an inferior agent not author¬ 
ized by statute to receive service of process be suf¬ 
ficient to bind a corporation as garnishee. 

Charging garnishee for failure to answer. Where 
judgment is sought against a garnishee because of 
the insufficiency of his answer and no rights of oth¬ 
er creditors are involved, a defect in the service of 
process will be waived by his voluntary appearance 
and answer;^! and an acceptance of service by at¬ 
torney accompanied by appearance may be equiva¬ 
lent to personal service for the purpose of sustain¬ 
ing judgment,82 

Waiver as binding plaintiff. Plaintiff who filed a 
declaration and sponsored the whole garnishment is 
precluded, by the voluntary appearance and answer 
of the garnishee, from contesting any irregularity 
of service.^^ 

Waiver as binding defendant. The more gener¬ 
ally accepted nile is that as against defendant, and 


as far as the debt or property which it is sought to 
reach is involved, a consent or waiver by the gar¬ 
nishee cannot supply the place of service of the 
writ or summons of garnishment in the manner re¬ 
quired by statute.84 Hence a voluntary acceptance 
of service by the garnishee,or his express waiver 
of service,^® or voluntary appearance^^ or answer,^^ 
even though the answer may admit the indebted¬ 
ness,^® or a voluntary surrender of the property or 
debt by the garnishee,®® does not under the general 
rule deprive defendant of his rights. While ordi¬ 
narily the cases in which the rule has been applied 
have been cases in which there has been no appear¬ 
ance or personal service on defendant,®^ it has, in 
some jurisdictions, been applied where defendant 
has been personally served or has appeared,®^ or 
where garnishment is in aid of execution and de¬ 
fendant was served or personally appeared in the 
original action.®® In some cases defendant has been 
held to be precluded by the garnishee’s appearance 
or other waiver from attacking the sufficiency of the 
service on the garnishee,®^ as where defendant ap- 
peared,®5 or even where defendant was not person¬ 
ally served and did not submit himself to the juris¬ 
diction of the court®® Irregularity in the service 
of the garnishment summons has been held not 
ground for release to the judgment debtor of money 
paid into court by the garnishee where the gar¬ 
nishee, disregarding the irregular service, appeared, 
answered, and paid the fund into court and it was 
not claimed that the money was exempt from gar¬ 
nishment, but merely that it was illegally paid into 
court.®*^ Where defendant contested the sufficiency 


73. Tex.—Howard v. Crawford, 21 
Tex. 399. 

74. Me.—^Harris v. Somerset & K. 
R. Co., 47 Me. 298. 

75- Wis.—Carringrton v, Eastman, 1 
Finn. 650. 

78. Conn.—^Raymond v. Rockland 
Co., 40 Conn. 401. 

77- Utah.—^Bristol v. Brent, 108 P. 
1076, 36 Utah 108, 140 Am.S.R. 804, 
21 Ann.Cas. 1125. 

28 C.J. p 233 note 89. 

After appearance 

Pa.—Silva v. Greenwald, 2 Pa.Co. 131. 

78- Iowa.—^McDonald v. Moore, 21 N. 
W. 504, 66 Iowa 171. 

78- Ill.—Grace v. Casey-Grlmshaw 
Marble Co., 62 IlLApp. 149. 

80- Mich.—Lake Shore & M. S. R. 
Co. V. Hunt, 39 Mich. 469. 

81- Tex.—Selman v. Orr, 12 S.W. 
697, 76 Tex. 628—^Freeman v. Mil¬ 
ler, 61 Tex. 443. 

82- Or.—Carter v. Eoshland, 8 P. 
556, 12 Or. 492. 

83. Qa.—Carringrton v- Wilharbla 


Realty Co., 20 S.B.2d 860, 67 Ga. 
App, 898. 

84- Minn.—Chapman v. Foshay, 238 
N.W. 637, 184 Minn. 318. 

Mo.—^Federal Truck Co. of St. Louis 
V. Mayer, 270 S.W. 407, 216 Mo.App. 
443! 

28 C.J. p 230 note 64. 

85. Tenn,—^Fidelity Phenix Fire Ins. 
Co. V. Ford & Cantrell, 46 S.W.2d 
64, 66, 164 Tenn. 107, citing: Cor¬ 
pus Jnxis. 

28 C.J. p 231 note 66. 

86. La.—^Phelps v. Bougrhton, 27 La. 
Ann. 592. 

87- Mo.—^Federal Truck Co. of St. 
Louis V. Mayer, 270 S.W. 407, 216 
Mo.App. 443. 

28 C.J. p 231 note 68. 

88. Mo.—Gates v. Tusten, 14 S.W. 
827, 89 Mo. 13. 

28 C.J. p 231 note 69. 

89. Ark.—H. B. ClaJflin Co, v. Bretz- 
felder, 62 S.W. 906, 69 Ark. 271. 

Mo.—Connor v. Pope, 18 Mo.App. 86. 
Okl.—^Phoenix Bridgre Co. v. Street, 60 
P. 221, 9 Okl. 422. 
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90. Or.—^Price v. Boot Shop, 146 P. 
1088, 75 Or. 343. 

Utah.—Cole v. Utah Sugrar Co., 99 P. 
681, 35 Utah 148. 

9L W.Va.—^Pennsylvania R. Co. v. 
Rogers, 44 S.B. 300, 62 W.Va. 460, 
62 L.R.A. 178. 

28 C.J. p 232 note 77. 

92. W.Va.—^Atkins v. Evans, 84 S. 
E. 901, 76 W.Va. 17. 

28 C.J. p 232 note 78. 

93. Utah.—Cole v. Utah Sugar Co., 
99 P. 681, 36 Utah 148. 

28 C.J. p 232 note 79. 

94- Pa.—American Trust Co. v. 

Kaufman, 119 A. 749, 276 Pa. 35. 
Tex.—Gordon v. Litwood Oil & Sup¬ 
ply Co., Civ.App., 261 S.W. 400. 

28 C.J. p 231 note 65 [b], [c]. 

96. Ill.—^Inerney v. Graham, 185 Ill. 
App. 803. 

98. Wash.—^Dittenhoefer v. Coeur 
d'Alene Clothing Co., 30 P. 660, 4 
Wash. 619. 

97- Ga.—Studdard v. Barge-Thomp- 
son Co., 161 S.E. 638, 44 Ga.App. 
349. 
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of service and the court held it sufficient to compel 
the garnishee to answer, the answer of the gar¬ 
nishee in pursuance of the direction of the court 
was held to waive all defects in the process which 
did not render the proceedings absolutely void so as 
to bind defendant in a subsequent action against the 
gamishee.98 While a replevy by defendant of the 
funds garnished does not operate as an estoppel to 
assert, or a waiver of, his right to question the suf¬ 
ficiency of the service,it is otherwise where he 
has not only dissolved the garnishment proceeding 
by giving bond, but has appeared and contested the 
declaration.! 

Effect of waiver on creditors of defendant A 
waiver by the garnishee of defects in service is ef¬ 
fective as to creditors of defendant^ and liens sub¬ 
sequently acquired,^ but it is said not to affect the 
rights of creditors already attached.'* 

Waiver or estoppel as affecting claimant. As be¬ 
tween a claimant to the fund and plaintiff, any de¬ 
fects in service are waived by appearance and an¬ 
swer by the garnishee,® A claimant estops himself 
from objecting by filing a bond and asking that 
property disclosed by the garnishee be paid over to 
him.® 

§ 158. Return 

a. In general 

b. Conclusiveness 

a. In General 

The officer to whom a writ or summons of garnish¬ 
ment Is directed' should bring it back to the office from 
«which it issued and file it therein, together with a 
written certificate, indorsed on the process or on a 
paper attached thereto, showing what he has done 

98. Kan.—Axman v. Dueker, 26 P, 

946, 45 Kan. 745. 

99. Tex.—Walker v. Illinois Torpedo 
Co., Clv.App., 278 S.W. 466. 

L. Ga.—Carringrton v. Wilharbla 
Bealty Co., 20 S.EL2d 860, 67 Ga. 

App. 898. 

fi. Tenn.—^Miller v. O'Bannon, 4 Lea 
398. 

28 C.J. p 231 note 65 [a] (2), [b] (2). 

3. Ky.—^Paducah Lumber Co. v. 

Langstair, 6 Ky.L. 445, 13 Ky.Op. 

164. 

4. Ky.—^Paducah Lumber Co. v. 

Langrstaff, supra. 

5. Ala.—^Reynolds v. Collins, 78 Ala. 

94. 

6. Ga.—Cranford v. Dtinson, 57 S.E. 

1057, 1 Ga.App. 319. 

7. Ark.—^Arkansas Rice Growers’ Co¬ 
op. Ass’n V. Minneapolis-Moline 
Power Implement Co., 65 S.W.2d 
913, 188 Ark. 187. 


thereunder and that there has been a compliance with 
statutory requirements; but there is a divergence of 
holding, under differently worded statutes, as to whether 
the return Is Jurisdictional and as to whether a general 
return is sufficient. 

The bringing back of the writ by the officer and 
the filing of it in the office from which it issued, 
together with a written certificate of his proceed¬ 
ings under it, indorsed on the writ or a paper at¬ 
tached thereto, constitute a return of a writ of gar- 
nishment.7 The chief purpose of the return is to 
show that the writ was served;® but in some states 
it constitutes evidence of other matters.® When 
the return is made, the function of the writ is ac¬ 
complished.!® Return of service on a corporation 
see Corporations § 1355 b. 

Necessity, Unless made so by statute,!! a re¬ 
turn showing proper service on the garnishee is 
not jurisdictional,!® although, of course, the court 
cannot proceed to determine the rights of the par¬ 
ties in the absence of evidence that the process has 
been served on the garnishee,!® and where the re¬ 
turn is made the statutory evidence of what has 
been done under the writ the court cannot act in 
the absence of a return.!^ 

Condition precedent, A statute providing that, 
when garnishee process is served on a mortgagor of 
real estate, plaintiff shall, before the process is re¬ 
turned to the court, cause to be filed in the office of 
the town clerk a certificate, and specifically defin¬ 
ing what the certificate shall contain, is mandatory 
in all cases wherein it is applicable.!® 

Contents, The return of the writ or summons in 
garnishment must be in accordance with the re¬ 
quirements prescribed by statute.!® It is, in the 

10. Pa.—Falk Co. ▼. American Ry. 

^Express Co., 79 Pa.Super. 99. 

IL Mich.—People’s Wayne County 
Bank V. Stott, 224 N.W. 352, 246 
Mich. 640, 64 A.L.R. 427. 

Mo.—Federal Truck Co. of St Louis 

V. Mayer, 270 S.W. 407, 216 Mo. 
App. 443. 

12. Ga.—Jones v. Bibb Brick Co., 48 
S.E. 25, 120 Ga. 321. 

Utah.—Graham v. Hidden Lake Cop¬ 
per Co., 53 Utah 230, 178 P. 64. 

28 C.J. p 233 note 97. 

13. Utah.—Graham v. Hidden Lake 
Copper Co., supra—Bristol v. Brent 
103 P. 1076, 36 Utah 108, 140 Am. 
S.:iR 804, 21 Anh.Cas. 1125. 

28 C.J. p 233 note 98. 

14. Iowa.—Rock v. Singmaster, 17 N. 

W. 744, 62 Iowa 611. 

15. U.S.—^Harwood v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 'D.C.Conn., 300 F. 433. 

16. Mass.—^Zani v. Phandor Co., 183 
N.E. 600, 281 Mass. 139. 


8. Ark.—C. A. Blanton Co. v. First 

Nat. Bank, 1 S.W.2d 668, 176 Ark. 

1107. 

9. Contents of summons 

(1) In a state wherein the orig¬ 
inal summons of garnishment, rather 
than a copy thereof, is served, see 
supra § 166 f, the return is the only 
record evidence showing to whom the 
summons is directed.—Gibbs v. 
Rhodes, 198 S.E. 315, 58 Ga.App. 352 
—Tifton Compress Co. v. Robinson, 
120 S.B. 701, 31 Ga.App. 350. 

(2) Also it is the only evidence of 
record showing to what court the 
summons is returnable.—Tifton Com¬ 
press Co. V. Robinson, supra. 
Pendency of garnishment proceedings 

The filed affidavit and bond for 
garnishment and return of service on 
garnishee may be sufficient to show 
pendency of garnishment proceedings 
in county of garnishee’s residence.— 
Luke V. Luke, 129 S.E. 443, 34 Gcu 
App. 284. 
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absence of express provision of the statute to the 
contrary, ordinarily regarded as essential that the 
return to a writ or summons in garnishment show 
the manner in which it was executed,and show 
that jurisdictional requirements of the statute have 
been complied with,^* although there is authority to 
the effect that a general return is sufficient,and 
under some statutes the return may be either gen¬ 
eral or special,20 but, if special, it must show a sub¬ 
stantial compliance with the requirements of the 
statute.21 Where there are two distinct provisions 
of the statute as to the method of levying on differ¬ 
ent classes of -property, a return under one provi- 
sicm will not answer for a seizure under the other.22 

The return need not state the amount for which 
the writ was levied ;22 and it has been held that it 
is not essential that the return in words state that 
the garnishee has been summoned if the equivalent 
appears.24 In the absence of evidence to the con¬ 
trary it will be presumed that the person mentioned 
in the officer’s return is the same one who is men¬ 
tioned in the writ.25 

Indorsement. Where the statute so requires, the 


return should be indorsed on the original, and not 
on the garnishee, summons.^® 

Where the notice to the garnishee is incidental 
to attachment, it must, where the statute so re¬ 
quires, be indorsed on the writ of attachment or a 
paper annexed thereto ;27 it is not sufficient to in¬ 
dorse it on the back of the notice of garnishment ;22 
and the return indorsed on the notice of garnish¬ 
ment will not aid an insufficient return indorsed on 
the writ of attachment.29 

. Where garnishment notice is based on an execu¬ 
tion, the return under some statutes must be made 
on the execution and not merely on the notice of 
garnishment and where the officer makes a re¬ 
turn on the execution and another on the notice to 
the garnishee, the return on the execution showing 
a valid and sufficient garnishment will control the 
one on the notice showing an invalid and insufficient 
garnishraent.21 

A date contained in the indorsement of service 
by the officer will be taken to be the date of the 

service*22 


Mich.—People's Wayne County Bank 
V. Stott, 224 N.W. 362, 246 Mich. 
640. 64 'A.L.R. 427. 

Pa.— Buckman v. Somers, 80 Pa. Su¬ 
per. 377—Knepp v. Elder, SO Pa. 
Dist. & Co. 382, 86 Pittsb.Lesr.J. 
-107. 

Tex.—^Plemingr-Stitzer Road Bldgr. Co. 
V. H. C. Rominffer & Co., Clv.App,, 
260 S.W. 466. 

ScliedTae 

Under some statutes the officer 
serving: a writ of attachment on a 
garnishee must return a schedule of 
all visible, tangible property at¬ 
tached, although he is not required 
to return a schedule of the credits or 
indebtedness of the garnishee to de¬ 
fendant.—^Read V. Kirkwood, 19 Ark. 
332, overruling as far as in conflict 
Richmond v. Duncan, 4 Ark. 197, and 
Desha v. Baker, 3 Ark.. 609. 

17. Pa.—^Bryan v. Trout, 90 Pa. 492. 
28 aj. p 234 note 11. 

SnffiolexLt showing of service by de- 
livezlng or leaving oopy 

(1) An officer's return of service 
that he delivered writ of garnishment 
by griving trustees individually a 
true copy of the writ of grarnish- 
ment shows sufficient service against 
a trust estate, being equivalent to 
a declaration that the writ was de¬ 
livered ' to each trustee in person.^ 
Revere Oil Co. v. Bank of Chillieothe, 
Tex.Civ.App., 265 S.W. 219. 

(2) A return showing that a copy 
was left at the “dwelling house” of 
the trustee is sufficient under a stat¬ 
ute requiring the copy to be left at 
the “last and usual place of abode.” 


—^Bruce v. Cloutman, 46 N.H. 37, 84 
Am.D. 111. 

18. Mich.—^McCain v. Wayne Cir¬ 
cuit Judge, 163 N.W. 6, 187 Mich. 
73. 

28 C.J. p 234 note 12. 

Declaration of attachment or gar¬ 
nishment 

Under this rule the return should 
show that the officer made the proper 
declaration of garnishment or attach¬ 
ment to the garnishee, or in the 
presence of witnesses, as required by 
statute,—^Kurre v. American Indem¬ 
nity Co. of Galveston, Tex,, 17 S.W. 
2d 685, 223 Mo.App. 406, followed in 
Wonsewitz v. American Indemnity 
Co. of Galveston, Tex., 17 S.W.2d 691 
—28 C,J. p 234 note 16. 

Returns held sufficient to show Juris¬ 
diction 

Mo.—Peters v. Fleming, 46 S.W. 2d 
681, 329 Mo. 870—Garre v. Ameri¬ 
can Mut. Casualty Co., App., 20 S. 
W.2d 640—^Kurre v. American In¬ 
demnity Cow of Galveston, Tex., 17 
S.W.2d 686, 223 MoA.pp. 406, fol¬ 
lowed in Wonsewitz v. American In¬ 
demnity Co. of Galveston, Tex., 17 
S.W.2d 691. 

19. N.J.—Castner v. Styer, 23 N.J. 
Law 236. 

2« C.J. p 284 note 13. 

80. Miss.—Semmes v. Patterson, 3 
So. 36, 66 Miss. 6. 

28 C.J. p 234 note 14. 

8L Miss.—Semmes v. Patterson, 3 
So. 36, 65 Miss. 6. 

28 C.J. p 234 note 14. 

22. Mo.—^Heffner v. Rice, 108 S.W. 
590, 129 Mo.App. 667. 
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23. Md.—^Preidenrlch v. Moore, 24 
Md. 295. 

28 C.J. p 234 note 20. 

24. Md.—McCoy v. Boyle, 10 Md. 
391. 

28 C.J. p 234 note 18. 

25. Ala,—Stephens v. Cox, 26 So. 981, 
124 Ala. 448. 

28 C.J. p 236 note 21. 

26. Wis.—^Bushnell v. Allen, 4 N.W. 
699, 48 Wis. 460. 

27. Iowa.—^Rock v. Singrmaster, 17 N. 
W. 744, 62 Iowa 511. 

Mo.—Hackett v. Gihl, 63 Mo.App. 447. 
Return h^d one to attaohment and 
not to garnishment summons 
Mo.—State ex rel. Rabiste v. South¬ 
ern, 254 S.W. 166, 300 Mo. 417. 

28. Iowa,—Rock V. Sfngmaster, 17 
N.W. 744, 62 Iowa 611. 

Mo.—^Hackett v. Oihl, 63 Mo. App. 
447. 

28 C.J. p 233 note 4. 

29. Mo.—Gregor Grocer Co. v. Carl¬ 
son, 67 Mo.App. 179—Todd v. Mis¬ 
souri Pac. R. Co., 33 Mo.App. 110. 

80. Mo.—Commercial Real Estate & 
Brokerage Co. v. Riemann, 93 S.W. 
305, 116 Mo.App. 649—^Kansas & T. 
Coal Co. V. Adams, 74 S.W. 168, 99 
Mo.App. 474. 

Return hdld one to execution 
Mo.—Garre v. American Mut. Cas¬ 
ualty Co., App., 20 S.W.2d 640. 

3L Mo.—Kansas & T. Coal Co. v. 
Adams, 74 S.W. 168, 99 Mo.App. 474. 

32. Ill.—Carlker v. Anderson, 27 Ill. 
358. 

28 C.J. p 234 note 8. 
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Signature of the return on a writ of garnishment 
in the name of a constable by his deputy is proper 
if the appointment of a deputy to execute the writ 
is authorized so also signature in the name of 
the deputy sheriff has been upheld when he acts in 
his own name, instead of in that of the sheriff.34 

h. Gonclusivexiess 

There Is a conflict of authority on the question of 
the conclusiveness of an officer’s return of a writ or 
summons In garnishment. 

The authorities are in conflict as to the right to 
impeach an officer’s return of a writ or summons 
in garnishment. The rule adopted in some juris¬ 
dictions is that as to matters which are properly the 
subject of his return the return is conclusive as far 
as it affects parties and privies to the returned proc¬ 
ess,3 5 but it may not be conclusive as to persons 
not parties or privies ;36 and the rule that it is con¬ 
clusive, although it states that something was done 
which in truth was not done, has been held not to 
apply where it sets forth a service which is not 
a legal one by reason of the existence of a fact not 
appearing in the return and the service may be in¬ 
validated by a showing of such extraneous fact.37 


In other jurisdictions an issue may be formed as to 
whether or not service was in fact made;38 but 
even in such jurisdictions the return is prima facie 
evidence of the facts,33 and is conclusive evidence 
thereof in the absence of evidence to the con- 
trary.40 

§ 159. -Defects, Objections, and Waiver 

Defects In a return are not always fatal, as they 
may be waived or cured, or objections thereto may not 
be raised in the proper mode and time, or it may other¬ 
wise appear that proper service was in fact made. 

A return may be defective by reason of errors,4i 
omissions, or lack of completeness,^^ but neverthe¬ 
less the defect or lack of sufficiency in all respects 
may not be fatal,^3 as where the writ was in fact 
served,44 the record^S or evidence^® shows proper 
service, the defect is curable by amendment, see in¬ 
fra § 160, or judgment,47 or it is cured by defend¬ 
ant’s affidavit in support of his plea to the juris- 
diction.'*3 

The proper mode of invoking the power of the 
court to pass on the sufficiency of the return, ac¬ 
cording to the decisions, is a motion to quash43 


33. Ala.—Stephens v. Cox, 26 So. 
981, 124 Ala. 448. 

34. Mich.—^Allen v, Hazen, 26 Mich. 
142—Calender v. Olcott, 1 Mich. 
344. 

35. Ind.—Hite v. Fisher, 76 Ind. 231. 
28 C.J. p 235 note 28. 

36L Mass.—^American Bank v. Doo¬ 
little, 14 Pick. 123. 

28 C.J. p 235 note 29. 

37. Pa.—^Detrich v, Sutton, 15 Pa. 
Dist 621, 31 Pa.Co. 392. 

38. Miss.—Cleveland Grain & Gro¬ 
cery Co. V. Hendricks, 115 So. 114, 
149 Miss. 15. 

Traverse under statute 

(1) Under a permissive statute, an 
issue may be formed on the return by 
a traverse thereof makinir the offi¬ 
cer a party.—Tifton Compress Co. v. 
Hobinson, 120 S.H. 701, 31 Ga.App. 
350—28 C.J. p 235 note 31. 

(2) The traverse must be timely.— 
Backus V. Standridgre, 14 S.m2d 134, 
64 Ga.App. 750. 

(8) Also the proper officer must be 
made a party thereto.—^Jewel Tea Co. 
V. Patillo, 178 S.B. 925, 50 Ga.App. 
620. 

39. Ark.—Woods v. Quarles, 18 S.W. 
2d 617, 178 Ark. 1158. 

Tex.—Wilson v. Wagner Supply Co., 
Civ.App., 260 S.W. 932. 

28 C.J. p 235 note 30. 

Pzima fade mjeaulng 

Where the proper officer returns 
that he has served garnishee with 
summons of garnishment, the return 


prima facie means that the summons 
served directed the garnishee to file 
his answer in the court in which the 
garnishment proceeding was pending, 
at the term next after ten days from 
the date of the service,—^Tifton Com¬ 
press Co. v. Robinson, 120 S.B. 701, 
31 GaApp. 350—28 C.J. p 234 note 13 
[a] (1). 

40. Ga.—Gibbs v. Rhodes Furniture 
Co., 198 S.E. 315, 58 GaApp. 352. 

Bvidenoe held to show service in. ac- 
oordanoe with return. 

La—Mercantile Adjustment Agency 
V. Fabacher, 133 So. 175, 16 La 
App, 8. 

41. Ill.—^Kunde v. Prentice, 160 N.B. 
193, 329 Ill. 82. 

42. Minn.—^Maras v. Butchart, 255 
N.W. 83, 192 Minn. 18. 

Tex.—Security State Bank & Trust 
Co. V. Higginbotham Bros. & Co., 
Civ.App., 250 S.W. 790. 

43. Ga—^Tifton Compress Co. v. 
Robinson, 120 S.B. 701, 31 GaApp. 
350. 

Ketum to wrong court does not 
render the levy void, but the case 
should be transferred to proper court 
with the levy intact.—Carreker v. 
Thornton, 57 S.B. 988, 1 GaApp. 508. 
Xiack of indorsement 

When a suit is commenced by trus¬ 
tee process, the writ Itself designates 
the property to be attached, and the 
delivery of a copy of the writ to the 
trustee is notice to him of the se¬ 
questration of the property in his 
hands, and makes him party to the 
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proceedings sufficiently to render the 
attachment effectual, as against those 
subsequently acquiring title to the 
property, although the officer’s return 
may not be indorsed on the writ— 
McKenzie v. Ransom, 22 Vt 324. 

44. Miss.—Cleveland Grain & Gro¬ 
cery Co. V. Hendricks, 115 So. 114, 
149 Miss. 15. 

XAck of timely return 

(1) A writ duly executed does not 
become void by failure of the sheriff 
to return it on the return day.—Guar¬ 
antee Deposit Co. v. Nebeker, 53 A. 
658, 68 N.J.Law 661—28 C.J. p 236 
note 34. 

(2) After the garnishee has volun¬ 
tarily answered, the court should al¬ 
low a return showing actual service 
of the writ on him to be filed, al¬ 
though defendant has moved to dis¬ 
miss for lack of return.—Graham v. 
Hidden Lake Copper Co., 178 P. 64, 
53 Utah 280. 

45. Tex.—^Hunsaker v. Abbott, Civ. 
App., 289 S.W. 127. 

46. Tex.—Cope v. Oil Well Supply 
Co., Clv.App., 67 S.W,2d 917, error 
refused. 

47. Ga.—^Bailie Furniture Co. v. Ho¬ 
tel Richmond, 195 S.B. 216, 57 Ga. 
App. 281—Render & Hammett v. 
Hartford Fire Ins. Co., 127 S.B. 902, 
83 Ga.App. 716. 

4^ Pa.—American Trust Co. v. 

Kaufman, 119 A. 749, 276 Pa. 36. 
49. Tex.—^Flrst Nat. Bank v. Guar¬ 
anty Bond State Bank of Athens, 
ComApp., 23 S.W.2d 812, revers- 
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An amendment of the return, when allowed, re¬ 
lates back to the date of service,®^ or the time of 
the original return,®® and may be allowed even aft¬ 
er judgment®® or the removal of the case to a court 


of appellate jurisdiction.7® A deputy sheriffs re¬ 
turn may be corrected by the sheriff at any time be¬ 
fore filing.'^l 


B. SUMMONS OR NOTICE TO DEFENDANT 


§ 161. Notice of Garnishment 

Consideration is given in the succeeding sections 
to notice to defendant of the garnishment, the ne¬ 
cessity and nature of such notice being treated in¬ 
fra § 162, the form and contents thereof infra § 163, 
service thereof infra § 164, and defects therein and 
objections thereto infra § 165. 

Examine Pocket Parts for later cases. 

§ 162. - Necessity and Nature 

Notice to defendant of the garnishment proceedings Is 
necessary when required by an applicable statute, but 
not otherwise. 


Statutes providing for notice to the principal de¬ 
fendant of the garnishment proceedings must be 
complied with,'^2 although compliance is not under 
all statutes jurisdictional.'^® In the absence of a 
statutory requirement, notice of ancillary garnish¬ 
ment proceedings need not be served on defend¬ 
ant,*^^ particularly where he has appeared or been 
served with process in the principal proceeding.*^® 
Under some statutes notice is unnecessary where 
garnishment issues after judgment,*^® or whenever 
the service of the summons in the principal action 


67. Ga.—Jones v. Bibb Brick Co., 
48 as. 26, 120 Ga. 321—Rome Oil 
& Fertilizer Co. v. Stanaell, 94 S. 
B. 272, 21 Ga.App. 227—Southern 
Bxpress Co. v. T if ton Nat. Bank, 
61 S.B. 857, 4 Ga.App. 399. 

28 C.J. p 236 note 49. 

68. Ga.—^American Ry. Express Co. 

V. Reville, 111 S.B. 66, 28 Ga.App. 
249. 

69. Ga.—clones v. Bibb Brick Co., 48 
S.E. 25, 120 Ga. 321. 

Befaiat Jtidgxii«DLt 

Ga.—^American Ry. Express Co. v. 
Reville, 111 S.E. 65, 28 Ga.App. 249. 

ZNlvergrent statement 

In a case where apparently no 
amendment was made or a,sked, it 
was said that after Judgment the offi¬ 
cer’s return alone could be looked to 
in determining whether or not there 
was valid service of the writ on 
the garnishee, for, if the return was 
Incorrect in any resfeect, the parties 
concerned should have had it cor¬ 
rected before the Judgment was ren¬ 
dered.—First Nat Bank v. C. H, Mey¬ 
ers & Co., Tex.Civ.App., 283 S.W. 266. 

7a Mo.—^Kurre v. American Indem- 
' nity Co. of Galveston, Tex., 17 S. 

W. 2d 685, 223 Mo.App. 406, fol¬ 
lowed in Wonsewltz v. American 
Indemnity Co. of Galveston, Tex., 
Mo.App., 17 S.W.2d 691. 

71- Mich.—Simon v. McCay, 214 N. 

W. 68, 239 Mich. 337. 

72. Ala.—Hurt v. Knox, 126 So. 110,, 
220 Ala. 448—South Highlands In¬ 
firmary V. Imperial Laundry Co., 
149 So. 106, 25 A]a.App. 461, cer¬ 
tiorari denied 149 So, 107, 227 Ala. 
118. 

Kan.—State Bank of Dodge City v. 

McKlbben, 70 P.2d 1, 146 Kan. 341. 
N.J.—^Edwards v. Stein, 119 A. 504, 
94 N.J.Bq. 251. 


Okl.—^Pennhoma Oil Co. v. Jens -1 
Marie Oil Co., 262 P. 24, 123 Okl. 
169—Osage Oil & Refining Co. v. 
Gormley, 244 P. 434, 116 Okl. 284 
—^Yakima Valley Bank v. Wood & 
Co., 235 P. 1093, 110 Okl. 16—Penn- 
homa Oil Co. v. Jens Marie Oil Co., 
224 P. 720, 98 OkL 211—State Nat. 
Bank of Shawnee v. Wood & Co., 
212 P. 1002, 88 Okl. 292. 

Va.—^Levine's Loan Office v. Starke, 
125 S.B. 683, 140 Va. 712. 

28 C.J. p 237 note 64. 

Absence of appearance 

The court is without Jurisdiction 
to render a valid Judgment against 
the garnishee where statutory notice 
is not served on defendant and he 
does not enter a voluntary appear¬ 
ance.—^Harrison v. Williams, 218 P. 
305, 95 Okl. 142—Oklahoma State 

Bank of Cushing v. Waite, 214 P. 119, 
89 Okl. 118. 

73. Minn.—^Webster Mfg. Co. v. Pen- 
rod, 114 N.W. 257, 103 Minn. 69. 
N.H.—^Lombard v. Magruire-Penniman 
Co., 99 A. 295, 78 N.H 280—Bruce 
V. Cloutman, 45 N.H 87, 84 Am.D. 
111 . 

28 C.J. p 237 note 65. 

After defendant has appeared in 
main action, thereby giving the court 
Jurisdiction over him both in the main 
action and in the grarnishment pro¬ 
ceeding, the failure to serve any val¬ 
id notice of the garnishment pro¬ 
ceeding on him is no longer a Juris¬ 
dictional defect as to him and it 
must be treated as a mere irregru- 
larity in the proceeding.—Chapman 
V. Foshay, 238 N.W. 637, 184 Minn. 
318. 

Jndgment against grarnishee with¬ 
out service of notice of the garnish¬ 
ment on defendant is erroneous, but 
not void, the court having Jurlsdic* 
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tion.—^Dahl v. Neib, 230 N.W. 476, 
180 Minn. 119. 

74. Ky.—^Thacker v. Cook, 82 S.W. 

2d 738, 236 Ky. 159. 

28 C.J. p 237 note 56. 

Corpus Juris is quoted in a case 
dealing with a proceeding instituted 
in a court of a Justice of the peace. 
—Model Chevrolet Co. v. Golden, 293 
P. 195, 196, 146 Okl. 2. 

75- Ill.—Zimek v. Illinois Nat. Cas¬ 
ualty Co., 19 N.E.2d 620, 370 Ill. 
672. 

Ky.—Thacker v. Cook, 32 S.W.2d 788, 
236 Ky. 169. 

28 C.J. p 237 note 57. 

Corpus Juris text is quoted in a 
case where the proceeding was in¬ 
stituted in a court of a Justice of the 
peace.—Model Chevrolet Co. v. Gold¬ 
en, 293 P. 195, 196, 146 Okl. 2. 

76- Utah.—Upper Blue Bench Irr. 
Dist. V. Continental Nat. Bank & 
Trust Co., 72 P.2d 1048, 93 Utah 
325. 

Xu absence of order by Judge for no¬ 
tice 

Okl.—First Nat. Bank v. Knight, 269 
P. 666, 127 Okl. 20. 

Where attachment issues within 
three years after Judgment 
Md.—^Hagerstown First Nat. Bank v. 
Weckler, 52 Md. 30—^Anderson v. 
Graff, 41 Md. 601. 

28 C.J. p 237 note 59 [aj. 

Notice of appearance of garnishee 
Garnishment proceeding after Judg¬ 
ment is an ancillary process to 
which the original debtor is hot a 
party, and usually no notice is re¬ 
quired to be given the debtor of the 
appearance of the garnishee.— 

Schwander v. Feeney’s, Del., 29 A.2d 
369. 

Notice of seisure under fieri facias 
Judgrment debtor need not be serv- 
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is made without the state or by publication,'^ 7 or 
where defendant is a nonresident of the state'^^ or 
county*^^ where the proceedings are instituted. An 
appearance by the principal defendant in the gar¬ 
nishment proceedings renders the service of notice 
unnecessary,80 provided the appearance is a gener¬ 
al one8i and is entered prior to the expiration of 
the time for the garnishee to answer,8^ a voluntary 
appearance by defendant after the expiration of 
such time being without binding force and effect 
on the garnishee unless he consents to be bound 

thereby.83 

It is said to be the duty of the garnishee to give 
notice of the garnishment proceeding to defend- 
ant.84 Effect of giving, or failure to give, notice 
by garnishee to defendant on protection of gar¬ 
nishee, by judgment against him in proceeding, 
against subsequent suit by defendant is discussed 
infra § 293. 

Uncompleted service as abuse of process. An at¬ 
tempt to accumulate funds in the hands of a gar¬ 
nishee by successive attachments not accompanied 
by service on defendant is such an abuse of proc¬ 
ess that the garnishee, on taking exception, will not 

be charged.85 

§ 163. - Form and Contents 

The contents of a nottce to defendant must conform 
to statutory requirements. 

A garnishee summons or other notice to defend¬ 


ant must comply with statutory provisions requiring 
certain matters to be stated therein.86 A notice 
naming the wrong party defendant has been held a 
nullity.;®7 and the court properly refuses to enter 
a default or judgment in the garnishment proceed¬ 
ings where the notice to defendant designates an 
appearance day later than the time limited by stat- 
ute.88 The names of the garnishees need not be 
stated in the notice to defendant when not required 
by the statute.®^ 

Summons in equity. Summons to answer a bill 
in equity, embodied in a writ of attachment requir¬ 
ing the parties on whom it is served to appear and 
answer on a certain day, although needless because 
they are already parties to the suit in equity, and 
have appeared and pleaded to the bill, is harmless, 
and does not avoid the writ.®® 

§ 164. - Service 

Service of the garnishee aummona or notice on de¬ 
fendant may and must be made In the time and manner 
provided by an applicable statute. 

The garnishee summons®^ or notice®® must be 
served on defendant within the time prescribed by 
statute, and, where the proceedings have abated for 
lack of notice, a subsequent appearance has been 
held ineffectual to cure the defect.®® To be effectu¬ 
al service must be made in the manner provided by 
statute,®^ and, where made in the precise manner 
provided by statute, it is sufficient.®® Where no ju- 


ed with notice of seizure under fieri 
facias which formed basis of gar¬ 
nishment process.—Chalmette Petro¬ 
leum Corporation v. Myrtle Grove 
Syrup Co., 144 So. 730, 176 La. 969. 

77. Wis.—Winner v. Hoyt, 82 N.W. 

128, 68 Wis. 278. 

28 C.J. p 237 note 60. 

Retom must, under the statute, 
show that, where the garnishee sum¬ 
mons is not served on defendant, 
such service cannot, after due dili¬ 
gence, be made within the state.— 
Riley v. State Bank of De Pere, 269 
IS’.W. 722, 223 Wis. 16-^mith, Thorn¬ 
dike & Brown Co. v. Mutual Fire Ins. 
Co., 86 N.W. 241, 110 Wis. 602. 

73. Minn.—Templeton v. Van Dyke, 
210 N.W. 874, 169 Minn. 188. 

28 C.J. p 237 note 61. 

79. Pa.—United Fireman's Ins. Co. 
V. McCartney, 8 Pa-Dlst 110-^Mul- 
hollan V. Mix, 24 Pa.Co. 143. 

28 aj. p 237 note 62. 

80. Iowa.—Bookhart v. New Amster¬ 
dam Casualty Co., 286 N.W. 417, 
226 Iowa 1186. 

28 C.J. p 238 note 63. 

81- Okl.—Service Printing Co. v. 
Wallace, 64 P.2d 863, 177 OkL 68. 

38 C. J.S.—26 


82. Okl.—Service Printing Co, v. 
Wallace, supra. 

83. Okl,—^Pehnhoma Oil Co. v. Jens- 
Marie Oil Co., 252 P. 24, 128 OkL 
169. 

84. U.S.—Morris W. Haft & Bros. 
V. Wells, C.C.A.Okl., 93 F.2d 991. 

85. R.L—^Remington v. Hazard, 49 
A. 497, 23 R.I. 142. 

28 C.J. p 238 note 66. 

86- N.M.—^Mares v. Schuth, 28 P.2d 
627, 38 N.M. 101, 92 A-L.R. 667. 

28 C.J. p 238 note 66. 

SuillcieiLt notices 

(1) A notice that a writ of attach¬ 
ment had been Issued and that a 
debtor held been attached as gar¬ 
nishee and which apprised defendant 
that proceedings were instituted, and 
of the return deiy, euid that his de¬ 
fault would authorize judgment 
against him, and that the garnish¬ 
ment proceedings would follow, was 
sufiicient.—^Ammerman v. Vosburg, 
70 N.W. 620, 101 Iowa 472. 

(2> Although an error was made 
in stating the date for the holding of 
the next term of the court at or be¬ 
fore which defendant was required 
to appear, the notice was held sufil- 
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cient where defendant was advised 
of the error.—Iroquois Furnace Co. v. 
Wilkin Mfg. Co., 64 N.E. 987, 181 
ni. 682. 

87. Okl.—^Missouri, K. & T. R, Co. 
V. Bradshaw, 132 P. 326, 37 Okl. 
313. 

33, Fla.—State ex rel. Westridge 
Corporation v. Chlllingworth, 122 
So. 801, 98 Fla. 23. 

89. Ill.—^Plne Tree Lumber Co. v. 
Central Stock & Grain Exch., 87 
N.B. 639, 238 Ill. 449, affirming 140 
nLApp. 462. 

90l R.I.—Ladd v. Franklin Loan & 
Trust Co., 63 A, 69. 24 R.I. 311. 
9L N.D.—Solon v. O'Shea, 177 N.W. 
757, 45 N.D. 362. 

Wis.—Globe Milling Co. v. Boynton, 
59 N.W. 182, 87 Wis. 619. 

92. Mich.—^Bank of Italy v.-Welsh, 
182 N.W. 6, 213 Mich. 286. 

Wis.—Solon V. O'Shea, 177 N.W. 767, 
45 N.D. 362. 

93. Mich.—Bank of Italy v. Welsh, 
182 N.W. 6, 213 Mich. 286. 

94. Okl.—Osage Oil & Refining Co. 
V. Gormley, 244 P. 434, 116 OkL 
284. 

28 C.J. p 238 note 74. 

95. Vt.—Barlow v. Hunt. 10 Vt 129. 
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risdiction over the person is sought to be ac¬ 
quired, and notice is required to be given only to 
enable the party to take action to protect his rights 
if he pleases, service otherwise than personally is 
sufficient in the absence of provisions to the con- 
trary.9® 

Publication. Although service by publication in 
accordance with the statute is sufficient,^ a publi¬ 
cation for less than the required period will not 
sustain a judgment on default, nor is an attempted 
iiotice effective where it becomes legally impossi¬ 
ble to give the required notice,^^ as where service 
is attempted to be made by publication on a party in 
enemy territory during a war when communication 
is prohibited by law.i Some statutes do not permit 
service by publication in an action for a tort com¬ 
mitted in another state.2 

§ 165. - Defects and Objections 

Where he acts seasonably and without waiving his 
right, defendant may complain of the lack of, or defects 
in, notice to himself of the garnishment proceeding; his 
appearance is ineffective to create a iien on his property. 
A third person may not complain. 

A defendant may, if objection is seasonably made, 
insist that the statute as to notice be complied 
with,3 and, where the notice is defective, defendant 
appearing specially may have the garnishee pro¬ 
ceedings dismissed and the garnishee discharged.^ 
Defendant’s right to complain may be asserted in 
the absence of a waiver thereof and the fact 
that he is called, sworn, and examined by an inter¬ 
vener is not such an appearance as will constitute 
a waiver.® As far as the lien on his property is 
concerned, a garnishment void because a properly 
certified and indorsed copy of the original writ has 


not been left with defendant, as required by statute, 
is not validated by his appearance J 

A failure to give notice for the benefit of the 
garnishee and defendant owning the property gar¬ 
nished cannot be taken advantage of by a third per¬ 
son.® 

§ 166. Process or Notice in Principal Action 

Process or notice to defendant in the principal 
action, as bearing on the validity of a garnishment 
proceeding, is considered in the following sections, 
the necessity of such process or notice being treated 
in § 167, the form and contents thereof in § 168, 
service in § 169, and return in § 170. 

Examine Pocket Parts for later cases. 

§ 167. - Necessity 

Where garnishment proceedings are ancillary, process 
against defendant in the main action, or a waiver thereof, 
is essential; but in some Jurisdictions a suit may be 
commenced by a foreign attachment. 

Process sufficient to support a judgment against 
the principal defendant or a waiver thereof is es¬ 
sential where the garnishment proceedings are an¬ 
cillary;® and, in the absence thereof, the garnishee 
cannot validate the proceedings as against defend- 
ant.i® In some jurisdictions, however, a foreign at¬ 
tachment is the equivalent of a summons for the 
commencement of a personal action and, in such 
a jurisdiction where the sheriff returns a writ nihil 
habet as to defendant, plaintiff is entitled to judg¬ 
ment against a defendant in default of an appear¬ 
ance.^® The court is without jurisdiction to issue 
a writ of mesne process of garnishment where there 
has been a total failure of service of the original 


9S. Conn.—^Veedcr "Mts. Co. v. Mar- 
shall-Sanders Co., 63 A. 641, 79 
Conn. 16. 

28 C.J. p 238 note 77. 

97. Minn.—^Broome v. Galena, D., 
D., & M. Packet Co., 9 Minn. 239. 

98L Ark.—Smith v. Hlgden Bank, 170 
S.W. 1008, 115 Ark. 216. 

Ill.—Cariker v. Anderson, 27 IlL 368. 

99. Va.—^Dorr v. Rohr, 82 Va. 369, 
3 Ain.S.R. 106. 

1. Va.—^Dorr v. Rohr, supra. 

2. Okl—Osage Oil & Refining Co. v. 
Gormley, 244 P. 434, 116 Okl. 284. 

3. Minn.—Webster Mfg. Co. v. Pen- 
rod, 114 N.W. 267, 103 Minn. 69. 

4. Minn.—Webster Mfg. Co. v. Pen- 
rod, supra. 

5. Pa.—^Detrich v. Sutton, 16. Pa. 
Dist. 621, 31 Pa.Co. 392. 

Oi OkL—^Yakima Valley Bank v. 


Wood & Co., 236 P. 1093, 110 Okl. 
16. 

7- Conn.—^McGuire v. Church, 49 
Conn. 248. 

28 C.J. p 238 note 87. 

8. Iowa.—^Union County Inv. Co. v. 
Messiz, 132 N.W. 823, 152 Iowa 
412. 

9- Iowa.—Schaller v. Marker, 114 N. 

W. 43, 136 Iowa 676. 

28 C.J. p 239 note 88. 

Statutes reguiziiig’ fliin^ of the 
original writ or declaration on the 
day of issue of the writ of garnish¬ 
ment must be complied with.—^Hiles 
v. Selas Co., 188 N.W. 364, 219 Mich. 
88 . 

Issuance of summons or warning or¬ 
der 

According to the statutory provi¬ 
sions of a particular state, a writ 
of garnishment is authorized only 
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after an action has been commenced, 
an action is commenced by the filing 
of a complaint and causing a sum¬ 
mons to be issued thereon, and, while 
the statutes do not define the com¬ 
mencement of a suit where defend¬ 
ant is a nonresident and service is 
constructive, the court deems a suit 
to be commenced in such case when 
the proceedings provided for by stat¬ 
ute have been taken, that is, when 
plaintiff has filed an affidavit and 
caused a warning order to be issued. 
—Missouri Pac. R. Co. v. McLendon, 
46 S.W,2d 626, 186 Ark. 204. 

10- Mo.—^Norman v. Pennsylvania 
Fire Ins. Co., 141 S.W. 618, 237 Mo. 
676. 

11. Pa.—Raymond v. Leishman, 89 
A 791, 243 Pa. 64, L.R.A1916A 400, 
Ann.Cas.l916C 780. 

12. Pa.—Glenny v. Boyd, 26 Pa. 
Super. 380. 

28 C.J. p 239 note 91. 
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writ and neither the person nor the property of de¬ 
fendant has been subjected to the jurisdiction of 
the court.^3 

§ 168. - Form and Contents 

The summons to defendant In the main action may 
be of simple character. 

In an action against a foreign corporation begun 
by garnishment of a resident and a delivery of a 
copy of the writ and writ of garnishment to the 
agent of defendant, the praecipe and summons need 
not state that defendant is a foreign corporation.^^ 
Where, in an attachment suit in chancery, a resi¬ 
dent defendant alleged to have property in his hands 
belonging to a nonresident defendant is regarded 
simply as a defendant and not as a garnishee in the 
technical and procedural sense of a garnishee in an 
attachment at law, he should be merely summoned to 
answer the suit as any other defendant is sum- 

moned.i5 

§ 169. - Service 

The statutes of the particular Jurisdiction are con¬ 
trolling as to the time and manner of effecting service 
of process on defendant. 

The provisions of the statute, if any, as to the 
manner of service must be complied with,i® partic¬ 
ularly where provision is made for substituted serv¬ 
ice in the case of nonresident defendants.^*^ While 
in the federal courts there must be either personal 
service on the principal defendant or a voluntary 
appearance by him,i8 ordinarily service on a non¬ 
resident by publication is suflScient under the stat¬ 
utes to sustain proceedings in garnishment in the 
state courts,^® provided the order therefor is based 
on proper affidavits^® and the possession of proper¬ 
ty by the gamishee,^^ and publication is made in 
accordance with the statute.22 


Service on garnishee or debtor. Under some stat¬ 
utes service of process on the garnishee has been 
held sufficient where the principal defendant was not 
an inhabitant of the state.^^ 

Notice of subsequent proceedings. Where service 
of original process to bring defendant into court has 
been had, notice of proceedings in further continu¬ 
ation of such pending proceedings may be served on 
the attorney who has appeared for defendant.24 

Time for service. Statutory provisions as to the 
time for service should be complied with.26 Where 
service in the main action witJiin a prescribed pe¬ 
riod is a condition precedent to the preservation of 
jurisdiction in the garnishment proceedings, the ju¬ 
risdiction of the court must fail in the absence of 
such service within the prescribed time.^® In some 
states, however, while the garnishment proceeding 
will be dismissed on motion for failure to serve de¬ 
fendant within the prescribed time,27 nevertheless, 
in the absence of objection prior thereto, service on 
the principal defendant subsequent to the time pre¬ 
scribed by statute will support the garnishment pro- 
ceeding,28 and, where no service is made in the 
principal suit within the prescribed time, an alias 
writ may be obtained to keep the garnishment pro¬ 
ceeding alive.^® 

Where defendant is a nonresident and statutory 
permission to return and file the summons on the 
day it was issued is not exercised, substituted serv¬ 
ice made before the return day is void;^® but a 
motion to dismiss the garnishment proceedings on 
this gpround should not be granted where there is 
still time to perfect service.^i A garnishment is not 
void because the writ issued before defendant was 
served where, at the time of issuance, the action was 
pending by virtue of the filing of the complaint and 
the issuance of summons.^^ 


13. R.I,—^Home Sav. Bank v. Rolan¬ 
do, 189 A. 27, 57 R.I. 205. 

14. Mich.—Evarts v. International 
Grain & Stock Board, 67 N.W. 1089, 
99 Mich. 80. 

15. Miss.—Gulf Reflningr €o. v. 
Mauney, 3 So.2d 844, 191 Miss. 526. 

16. N.H.—Bell V. Somerby, 8 N.EL 
64. 

28 C.J. p 239 note 93. 

17. Conn.—^Veeder Mfgr. Co. v. Mar- 
shall-Sanders Co., 68 A. 641, 79 
Conn. 16. 

28 C.J. p 239 note 94. 

18. U.S.—Central Trust Co. v. Chat¬ 
tanooga, R. & C. R. Co., C.C.Tenn., 

- 68 F. 686. 

19. Ark.—^Johnson v. Foster, 66 S.W. 
106, 69 Ark. 617. 

28 C.J. p 239 note 96. 


2a Kan.—Chicago, R. L & P. R. 
Co. V. Campbell, 49 P. 321, 5 Kan. 
App. 423. 

28 C.X p 239 note 97. 

21. U.S.—McGlllin v. Claflin, QC. 
Ohio, 62 F. 667. 

Kan.—Searing v. Benton, 21 P. 800, 
41 Kan. 768. 

28 C.J. p 239 note 98. 

2SL Ill.—Czyston v. St. Stanislaus 
Parish, 131 IlLApp. 161. 

23. Conn.—^Fuller v. Foote, 16 A. 

760, 66 Conn. 341. 

28 C.J. p 240 note 2. 

24b Minn.—^Trunkey v. Crosby, 23 
N.W. 846, 33 Minn. 464. 

25. Mich.—^Hiles v. Selas Co., 188 
N.W. 364, 219 Mich. 88. 

28 O.J. p 239 note 93. 
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' Short publication, is insufficient.— 
Smith V. Higden Bank, 170 S.W. 1008, 
116 Ark. 216. 

26. S.D.—Tabour Realty Co. v. Nel¬ 
son, 228 N.W. 807, 66 S.D. 406. 

28 C.J. p 240 note 3. 

27. Mich.—^Hlles v. Selaa Co., 188 
N.W. 364, 219 Mich. 88. 

2& Mich.—Coe v. Hinkley, 67 N.W. 
915, 109 Mich. 608. 

29. Mich.—Axtell v. Gibbs, 18 N.W. 
395, 396, 62 Mich. 639, 640. 

3a Mich.—^Widrig v. Ernest Kou- 
wen Hoven, Inc., 226 N.W. 874, 248 
Mich, 167. 

31. ' Mich.—^Widrig v, Ernest Kou- 
wen Hoven, Inc., supra. 

32. Ark.—^Roach v. Henry, 66 S.W. 
2d 577, 186 Ark. 884. 
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Objection by garnishee or trustee. The garnishee 
is entitled in proceedings begun by attachment to 
urge defects in the service of process on the prin¬ 
cipal defendant.33 a. trustee having effects of the 
principal defendant in his hands may urge the want 
of a regular service on the principal defendant, but 
he cannot do so if he has no effects in his hands.^^ 

§ 170. - Return and Amendment There¬ 

of 

The courts exercise liberality when dealing with 


immaterial or amendable defects In, or permissive stat¬ 
utes relating to the time of making, returns. 

A statute relative to returning and filing the sum¬ 
mons on the day it was issued, where defendant is 
a nonresident, is permissive and not mandatory.SS 
A failure to state the particular mailing place was 
held immaterial under a statute requiring a state¬ 
ment of the time when and places where the offi¬ 
cer posted and mailed copies of the notice.36 

Amendment. The officer should be directed to 
amend an informal return if anything depends on 
its regularity in fonn.37 


C. APPEARANCE BY GARNISHEE 


§ 171. Nature and Eflfect 

A garnishee may appear In court, either personally 
or by agent or counsel, but, under the statutesi, Is not 
required to do so where he makes or files a proper an¬ 
swer. Subject to statutory variation, general rules are 
applied In determining what constitutes an appearance, 
general or special, by a garnishee. 

An appearance by the garnishee is special when 
its sole purpose is to question the jurisdiction of 
the court and it is general when the party ap¬ 
pearing invokes the power of the court on any ques¬ 
tion other than that of jurisdiction.^^ Whether an 
appearance is general or special is, under the codes, 
to be determined from an examination of the sub¬ 
stance of the pleading, and not by its form.^o 
Among matters .which have^ been held to constitute 
a general appearance by the garnishee are his action 
in coming into court and filing an answer to plain¬ 
tiff’s interrogatories,^^ his motion to vacate order 
for execution that he might have opportunity to 
make his disclosure, ^2 tiJs motion to set aside judg¬ 
ment against him on the ground he was not indebt¬ 
ed to the principal defendant,43 and-a motion for 
new trial supported by affidavit on the merits.^^ 

On the other hand, the mere filing of an answer 
by the garnishee who denies liability to defendant 


is not such an appearance as will authorize rendi¬ 
tion of judgment against him;46 and his mere pres¬ 
ence in the court room when an issue made by a 
traverse of his answer of no indebtedness is tried 
and judgment is rendered against him does not 
amount to an appearance.^® In a case where no 
proper notice to appear was served on the gar¬ 
nishee, filing of a protest against the jurisdiction 
of the court by him did not constitute an appear- 
ance.^7 Motion of a garnishee bank to quash the 
notice of garnishment served on its president be¬ 
cause the bank and its president resided in and were 
within one county and did not reside in and were 
not within another where the action was brought 
did not constitute a general appearance by the gar¬ 
nishee bank,4® 

The return made to the writ by a garnishee 
should not be confused with the appearance in court 
of a party to an action there is no relation be¬ 
tween the two “appearances,” if the return to the 
writ can be called an appearance.^® The garnishee, 
although notified to aj-pear, is not required to do 
so where he has made unequivocal answers to stat¬ 
utory questions propounded to him by the sheriff.®^ 

Appearances generally are considered in Appear- 


33. Ill.—^Dennison v. Taylor, 31 N. 
E. 148, 142 Ill. 46, affirming 37 Ill. 
App, 386. 

28 CJ. p 240 note 7. 

34. Mass.—^Blake v. Jones, 7 Mass. 
28. 

36. Mich.—^Industrial Co. v. Winter, 
239 N.W. 891, 256 Mich. 474—-Wid- 
rig V. Ernest Kowen Hoven, Inc., 
226 N.W. 874, 248 Mich. 167, 

3S- Ill.—Slattery v. Stevens, 126 
IlLApp. 67. 

28 C.J. p 240 note 11. 

37. Mich.—Axtell v. Gibbs, 18 N.W. 
396, 62 Mich; 639. 

38. Neb.—South Omaha Nat. Bank 
v. Fanners* & Merchants* Nat. 
Bank, 63 N.W. 128, 46 Neb. 29. 


39. Neb.—South Omaha Nat. Bank 
V. Farmers* & Merchants* Nat. 
Bank, supra. 

40. Neb.—South Omaha Nat Bank 
V. Farmers* & Merchants' Nat 
Bank, supra. 

41. Mo.—^Western Stoneware Co. v. 
Pike County Mineral Springs Co., 
116 S.W. 1083, 172 Mo.App. 696— 
Dodge V, Knapp, 87 S.W. 47, 112 
Mo.App. 613. 

Hawaii.—^Payne v; Purtado, 22 
Hawaii 723. 

43- Wis.—Wickham v. South Shore 
Lumber Co., 61 N.W. 287, 89 Wis. 
23. 

28 C.J. p 240 note 19. 

44. Mich.—^Priest' v. American Ins. 
Union, 137 N.W. 160, 170 Mich. 321. 


45. Colo.—^Ft Morgan State Bank v. 

Harcourt 88 P. 856, 38 Colo. 243. 
4& Ga.—^Milton County Bank v. 
Bagwell, 166 S.B. 161, 46 Ga.App. 
460. 

47. Iowa.—^Padden v. Moore, 12 N. 

W. 724, 68 Iowa 703. 

43. Neb.—South Omaha Nat Bank 
V. Farmers* & Merchants* Nat. 
Bank, 63 N.W. 128, 46 Neb. 29. 
49. Mont—^Merchants Credit Serv¬ 
ice V. Chouteau County Bank, 114 
P.2d 1074, 112 Mont 229. 
sa Mont—Merchants Credit Serv¬ 
ice V. Chouteau County Bank, su¬ 
pra.. 

6L Iowa.—^lowa Stock Remedy Co. 
V. Broderson, 203 N,W. 386, 201 
Iowa 1039. 
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ances §§ 1-32. Appearance by the garnishee as a 
waiver of defects in, or objections to, the writ or 
summons of garnishment, is considered supra § 154; 
as a waiver of service, or defects in service, supra 
§ 157, and as a waiver of objections to the return, 
supra § 159. Voluntary appearance by the gar¬ 
nishee as conferring jurisdiction is discussed supra 
§ 132. 

Appearance by agent or counsel, A general ap¬ 
pearance for the garnishee may be made by his 
duly authorized agent. ^2 garnishee is not re¬ 


quired to make appearance by counsel when he files 
an answer to the writ of garnishment and an un¬ 
authorized appearance by attorney for a garnishee 
should be stricken out on motion of the garnishee 
who is also plaintilf.54 A formal notice of appear¬ 
ance in writing is not necessary under a statute pro¬ 
viding that defendant appear when he answers, de¬ 
murs, or gives plaintiff written notice of appear¬ 
ance unless the authority of the attorney to appear 
for the garnishee is challenged by the adverse par- 

ty.66 


IX LIABILITY OF OAEWISHEE AND LIEN OF OAENISHMElTr 


§ 172. Operation and Effect of Garnishment 
in General 

Garnishment binds funds or property of the defend- 
ant in the hands of the garnishee, the plaintiff in effect 
taking the piace of the defendant' with respect to his 
rights against the garnishee as a debtor. 

Stated broadly, garnishment attaches and binds 
property and money of the principal defendant in 
the hands or under the control of the garnishee, and 
all indebtedness owing by him to such defendant, to 
respond to final judgment in the action,®^ plaintiff 
in a garnishment proceeding by the service of his 


writ securing a right to the satisfaction of his de¬ 
mand out of the funds of the defendant in the hands 
of the garnishee or the indebtedness owed by him 
to defendant,S7 although until entry of a valid judg¬ 
ment against the garnishee he is not liable to the 
garnishor.5® 

From another viewpoint, garnishment is said to 
work a substitution of plaintiff to the principal de¬ 
fendants’ rights against the garnishee, defendants’ 
debtor,5d and to place him in the same position as 
defendant with respect to the rights against the gar- 
nishee.®® 


62. Minn.—Security State Bank of 
Lewiston v. Thor, 238 N.W. 62, 184 
Minn. 156. 

63. Wash.—State ex rel. Gamble v. 
Superior Court for Kingr County, 
66 P.2d 1135, 190 Wash. 127. 

64. Md.—^Albert v. Albert, 28 A. 
388, 78 'Md. 338. 

55. Or.—Carter v. Koshland, 8 P. 
656, 12 Or. 492. 

66. Ark.—^Harris v. Harris, 146 S. 
W.2d 539, 201 Ark. 684. 

Minn.—Gilbert v. Pioneer Nat. Bank 
of Duluth, 288 N.W. 153, 206 Minn. 
213. 

Pa.—^Frazier v. Berg, 159 A. 541, 306 
Pa. 317. 

Tex.—^Daniel v. Bast Texas Theaters, 
Civ.App., 127 S.W.2d 240, error 
dismissed, judgment correct—Com¬ 
mercial Nat. Bank of Hutchinson, 
Kan. V. Held Bros., Civ.App., 257 
S.W. 913, certiorari denied 44 S.Ct 
638, 265 U.S. 595, 68. L.Bd. 1198. 

67. Tex.—Texas Nat. Bank of Fort 
Worth V. First Nat. Bank, Civ. 
App., 1 S.W.2d 717. 

68. Utah.—^Upper Blue Bench Irr. 
Dist V. Continental Nat. Bank & 
Trust Co., 72 P.2d 1048, 93 Utah 
325. 

69. Fla,—^Reaves v. Domestic Fi¬ 
nance Co., 162 So. 718, 113 Fla. 672, 
rehearing denied 156 So. 235, 116 
Fla.. 22. 

m.— Schmitz, for Use .of Glnsburg v. 


75th and Exchd.nge Drug Co., 24 
N.E.2d 889, 303 IlLApp. 192. 

Okl.—Ed Hockaday & Co. v. Ran¬ 
dolph, 62 P.2d 628, 178 Okl. 234-^ 
Tucker v. Ware, 37 P.2d 623, 169 
Okl. 401—Potts V. Schroeder, 293 
P. 646, 146 Okl. 188—Jacobs v. 
Colc/)rd, 275 P. 249, 136 Okl. 158. 
28 C.J, p 250 note 9. 

Creditor steps into shoes of his debt¬ 
or 

U.S,—In re Parent, D.C.N.H., 30 F. 
Supp. 943. 

Cal.—^Walters v. Bank of America 
Nat. Trust & Savings Ass'n, 59 P. 
2d 983, prior opinion 52 P.2d 232. 
Ky.—^^tna Ins. Co. v. Commercial 
Credit Co,, 67 S.W.2d 676, 252 Ky. 
539. 

Minn.—^Midland Loan Finance Co. v. 

Kisor, 287 N.W. 869, 206 Minn. 134. 
Pa.—Fisher for Use of Buck v. Mc¬ 
Farland, 167 A. 377, 110 Pa Super. 
184. 

Tex,—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex, 46, affirming Beggs v. 
Brooker, Civ.App., 79 S.W.2d 642— 
Pace V. Pierson, Civ.App., 146 S.W. 
2d 929—Cox V. Republic Nat. Co., 
Civ.App., 112 S.W.2d 300, error 
dismissed—Stanard v. Cantwell, 
Civ.App., 286 S.W. 760. 

Snbrogattoai 

Effect of order of garnishment is 
to subrogate plaintiff to rights of de¬ 
fendant as against garnishee. 

Ky.—Bellamy v. Rogers, 293 S.W. 
1069. 219 Ky. 590—Metropolitan 
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Life Ins. Co. v. Hightower, 276 S. 
W. 1063, 211 Ky. 36. 44 A.L.R. 1158. 
Md.—U. S. Fidelity & Guaranty Co. 

V. Williams, 129 A. 660, 148 Md. 
289. 

Minn.—^Midland Loan Finance Co. v. 

Kisor, 287 N.W. 869, 206 Minn. 134. 
Or.—^Northwest Adjustment Co. v. 

Akers, 27 P.2d 889, 146 Or. 341. 
Tenn.—Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 A.L.R. 
380. 

Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46; affirming Beggs v. 
Brooker, Civ.App., 79 S.W.2d 642— 
Pace V. Pierson, Civ.App., 146 S. 

W. 2d 929—Cox V. Republic Nat. 
Co., Civ.App., 112 S.W.2d 300, er¬ 
ror dismissed—Braddock v. Gam- 
bill, Clv.App., 291 S.W. 306. 

After judgrineaLt 

(1) In garnishment proceeding aft¬ 
er judgment, judgment creditor is 
substituted for judgment debtor in 
enforcing claim against garnishee.— 
Cook V. First Nat Bank, 291 P. 43, 
146 Okl. 6. 

(2) The light to collect garnished 
judgment debt passes to judgment 
creditor, not sheriff, and, when col¬ 
lected, it may immediately be cred¬ 
ited on judgment—Sunset Realty Co. 
V. Dadmun, 88 P.2d 947, 34 CaLApp. 
2d Supp. 733. 

60- La.—Carroll v. Powell, 136 So. 

219, 17 La.App. 407. 

Md.—Roberts v. First Nat Bank, 146 
A. 220, 157 Md. 36. 
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It has also been said that the effect of a garnish¬ 
ment is to make the garnishee the trustee of the 
funds of defendant.®^ 

What law governs. The law of the state of the 
garnishment proceedings determines the nature of 
the proprietary interest obtained by the gamisher 
in the garnished debt or property.^^ 

§ 173. - Garnishment as Constructive 

Assignment 

Garnishment is sometimes held to operate as a form 
of assignment. 

While in some jurisdictions garnishment has been 
stated to work a substitution of plaintiff to the prin¬ 
cipal defendant’s rights against the garnishee, de¬ 
fendant’s debtor, see supra § 172, in others it has 
been held in effect^^ or stated®^ to operate as a spe¬ 
cies of compulsory assignment, or formal judicial 
assignment,65 or constructive assignment,66 which 
is variously designated as legal,67 equitable,66 or 
statutory,66 plaintiff becoming practically an as¬ 
signee of the .claim of defendant,*^® at least if the 
garnishee owes the principal defendant, although, it 
has been held, not if he has tangible property of the 
latter in his hands liable to attachment.*^! Some ju¬ 
risdictions accept this view to the extent of holding 
that plaintiff stands in a position closely analogous 
to that of an assignee.*^^ In other jurisdictions, 
however, it is held that garnishment does not op¬ 
erate as an assignment, legal or equitable, of the at¬ 
tached debt,*^® although it does give plaintiff the 
statutory right to collect from the garnishee any 
debt due from the garnishee to defendant and, in 
default of voluntary pa 3 Tnent by the garnishee, the 


right to have execution therefor,*^4 but, as discussed 
supra § 2, is in the nature of an action by the prin¬ 
cipal defendant against the garnishee for plaintiffs 
use, or a sequestration of the effects of a debtor in 
the hands of his debtor. 

§ 174. - Effect on Collateral Security 

Garnishment usually carries with It any collateral 
security for the garnished debt which the defendant may 
hold. 

According to the great weight of authority, gar¬ 
nishment carries with it any collateral security for 
the indebtedness of the garnishee held by the prin¬ 
cipal defendant, which plaintiff accordingly may en¬ 
force to the extent of his claim.^s Among securi¬ 
ties which have been held affected are vendor’s 

liens'^® ajid mortgages on realty.^^ 

§ 175. Extent and Scope of Garnishee’s Lia¬ 
bility 

a. In general 

b. Time as of which fixed 

a. In General 

A garnishee's liability is said to be measured by 
the governing statute. 

It has been stated generally that the garnishee’s 
liability to plaintiff in a garnishment proceeding, is 
measured and limited by the express provisions of 
the governing statute,*^6 no liability being cast on 
the garnishee except by the plain terms of the 
statute literally followed.'^^ 

While garnishment is a process to reach the es¬ 
tate of the debtor, see supra § 2, third persons owe 


61. Fla.—Reaves v. Domestic Fi¬ 
nance Co., 162 So. 718, 113 Fla. 672, 
rehearing: denied 156 So. 235, 116 
Fla. 22. 

62L U.S,—^In re Marsters, C.C.A.Ind., 
101 F.2d 366, certiorari denied Her¬ 
man V. Henley, 69 S.Ct. 788, two 
cases, 306 U.S. 663, 83 L.Fd. 1059— 
In re Theodore Ebert & Co., C.C.A. 
IlL, 77 F.2d 169. 

63. Ohio.—Alsdorf v. Reed, 17 H.E. 
73, 46 Ohio St. 653. 

28 C.J. p 260 note 10. 

64. Wls.—St Joseph Mfgr. Co. v. 
Miller, 34 N.W. 236, 69 Wis. 389. 

28 C.J. p 250 note 11. 

65. Kan.—^Lewis v. Barnett, 33 P.2d 
331, 335, 139 Kan. 821, 93 A.L..R. 
1082. 

es, Iowa.—^Watts v. Southern Sure¬ 
ty Co. of New Tork. 248 N.W. 347, 
216 Iowa 160. 

67. Ind.—^Bostwick v. Bryant, 16 N. 
E. 378, 113 Ind. 448. 


Neb.—Campbell v. Nesbitt, 7 Neb. 
300. 

28 C.J. p 251 note 12. 
es. Iowa.—^Kinart v. Churchill, 230 
N.W. 349, 360, 210 Iowa 72, citing: 
Ck>xpTis Jtuls. 

28 C.J. p 251 note 13. 

69. Colo.—^Montgomery v. White- 
head, 90 P. 609, 40 Colo. 320, 11 L. 
R,A„N.S., 230. 

28 C.J. p 261 note 14. 

7a Neb.—Chamberlain Banking 
House V. Philadelphia Reliance Ins. 
Co., 80 N.W. 822, 69 Neb. 196. 

28 C.J. p 251 note 15. 

71. Me.—^Pettlngill v. Androscoggin 
R. Co., 51 Me. 370. 

28 C.J. p 251 note 16. 

72. N.H.—^Rollins v. Robinson, 36 N. 
H. 381. 

28 C.J. p 261 note 17. 

73. Mo.—Wehrhahn v. Ft Dearborn 
Casualty Underwriters of Chicago, 
Ill., 1 S.W.2d 242, 221 Mo.App. 230. 

28 C.J. p 261 notes 18-20. 
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7^ Mo.—^Wehrhahn v. Ft Dearborn 
Casualty Underwriters of Chicago, 
Ill., supra. 

76. Iowa.—Kinart v, Churchill, 230 
N.W. 349, 360, 210 Iowa 72, citing 
Corpus Juris. 

28 C.J. p 252 note 23. 

7a Ala.—^White v. Simpson, 18 So. 

161, 107 Ala. 386. 

28 C.J. p 262 note 24. 

77. Ohio.—^Alsdorf v. Reed, 17 N.E. 
73, 45 Ohio St 663. 

28 C.J. p 262 note 25. 

7a Tex.—^Hatley v. West Texas Nat 
Bank of Big Spring, Civ.App., 272 
S.W. 671, reversed on other 
grounds, Com.App., 284 S.W. 640— 
Security State Bank & Trust Co. v. 
Higginbotham Bros. & Co., Civ. 
App.; 260 S.W. 790. 

Elfeot of attachment execution 
Pa.—In re Evans’ Estate, 86 Pittsb. 

Leg.J. 545, 52 York Leg.Rec. 119. 

79. U.S.—Cold Metal Process Co. v. 
McLouth Steel Corporation, C.C.A. 
Mich., 126 F.2d 185. 
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no duty to aid in the accumulation of such an es¬ 
tate.*® 

b. Time as of Which Fixed 

The garnishee is ordinarily liable for ail property or 
money in his hands owing to the defendant at the time he 
is served with process. The practice differs in the various 
Jurisdictions as to whether the garnishment attaches to 
property or obligations coming into the hands of the 
garnishee after service of the garnishment process. 

Prior to due service of the garnishment process 
on the garnishee, no right in favor of plaintiff 
against the garnishee attaches,the garnishee be¬ 
ing bound only from the time of the service of the 
writ.S 2 On the other hand, when service is effect¬ 
ed the garnishment binds and renders the garnishee 


liable for all property or money in his hands owing 
to the principal defendant at the time of the serv¬ 
ice. There is a diversity of view, however, as to 
the effect of the service on property or obligations 
subsequently coming into the hands of the garnishee, 
such diversity usually arising because of differences 
in the statutes. 

In a number of jurisdictions, under the statutes in 
force, the gamishable character of the debt or prop¬ 
erty involved,the inception of the lien or right, 
discussed infra § 181, and the liability of the trus¬ 
tee or garnishee®^ are determined as of the time 
of the service of the writ, and the garnishee or trus¬ 
tee is held only for debts then owing or for prop¬ 
erty then in his hands. 


80. Ala.—Simpson Coal & Transfer 
Co. V. Hood. 110 So. 149, 215 Ala. 
175. 

81. Miss.—Slattery v. P. Li. Renou- 
det Lumber Co., 87 So. 888, 125 
Miss. 229. 

28 C.J. p 245 note 53. 

Bisoliar&re of debt before attaebment 
The fact that a small part of prop¬ 
erty sold by agrreement to satisfy a 
mortgage indebtedness was not cov¬ 
ered by mortgage did not authorize 
garnishment in hands of mortgagees* 
agent, where creditor did not attach 
property before it was sold or pro¬ 
ceeds before paid over to mortgagees* 
agent.—^Hudelson v. Sanders-Swafford 
Co., 227 P. 310, 111 Or. 600. 

Effect of transfer or assignment be¬ 
fore garnishment see supra § 77. 
Necessity for, and service of, gar¬ 
nishment process see supra §§ 149, 
156. 

82. Ark.—Bank of Eudora v. Ross, 
271 S.W. 703, 168 Ark. 764. 

83. Ga.—^Taarab Temple Bldg. Co. v. 
Carmichael Tile Co., 165 S.E. 319, 
45 Ga.App. 542. 

Mich.—Detroit Fidelity & Surety Co. 
V. Schlnagel, 247 N.W. 782, 262 
Mich. 685. 

Minn.—Gilbert v. Pioneer Nat. Bank 
of Duluth, 288 N.W. 153, 206 Minn. 
213—^Pirst State Bank of New York 
Mills V. West, 240 N.W. 892, 185 
Minn. 225, followed in Laide v. 
West, 240 N.W. 894, 186 Minn. 229. 
Mont.—Davis v. Claxton, 268 P. 787, 
82 Mont 574. 

Tex.—^Adams v. Williams, 248 S.W. 
673, 112 Tex. 469—Cox v. Republic 
Nat Co., C1V.APP., 112 S.W.2d 300, 
error dismissed—^Dean v. Gill, Civ. 
App., 18 S.W.2d 784. 

Duty of garnishee to retain property 
after service of writ see infra § 
185. 

84. Kan.—Lewis v. Barnett 83 P.2d 
331, 334, 139 Kan. 821, quoting Cor- 
pus Juris. 

Mass.—Banionis v. Lake, 193 N.E. 
781, 289 Mass. 146. 


Minn.—S. T. McKnight Co. v. Tom- 
kinson, 296 N.W. 669, 209 Minn. 399. 
134 A.L.R. 860. 

28 C-J. p 243 note 41. 

Property subject to garnishment see 
supra §§ 69-118. 

85. Ariz.—^Peevey v. Dickson, 224 P. 
808, 26 Ariz. 212—J. H. Mulrein 
Plumbing Supply Co. v. Walsh, 222 
P. 1046, 26 Ariz. 152. 

Cal.—In re Bennetts Estate, 90 P. 
2d 84, 13 Cal.2d 364, 126 A.L.R. 
771—^Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
672, 122 CaLApp. 132—Steineck v. 
Haas-Baruch Co., 288 P. 1104, 106 
Cal.App. 228. 

Colo.—Keck V. Vogt. 117 P.2d 1006, 
108 Colo. 382—Green v. Green, 113 
P.2d 427, 108 Colo, 10—Day v. Bank 
of Del Norte, 230 P. 785, 76 Colo. 
223. 

Idaho .—IL W. Johns-Manville Co. of 
Utah V. Allen, 216 P. 840, 37 Idaho 
153. 

Iowa.—^Malone v. Moore, 216 N.W. 
626, 204 Iowa 626, 66 A.L.R. 366— 
Armstrong v. Armstrong, 192 N.W. 
887, 196 Iowa 947. 

EAn.—^Lewis v. Barnett 33 P.2d 381, 
334, 139 Kan. 821, quoting Corpus 
Juris—Gentry v. LeClair, 260 P. 
267, 120 Kan. 183, 121 Kan. 716. 
Me.—^Hussey v. Titcomb, 144 A. 218, 
127 Me. 423—Otis v. Springfield 
Fire A Marine Ins. Co., 119 A. 612, 
122 Me. .239. 

Mass.—^Krogman v. Rice Bros. Co., 
136 N.B. 161, 241 Mass. 295. 

S.C.—^Brown Const Co. v. Massachu¬ 
setts Bonding & Insurance Co., 179 
S.E. 697, 176 S.C. 76, followed in 
181 S.E. 6, 177 S.C. 306. 

S.D.—Woodbine Sav. Bank v. Yager, 
246 N.W. 917, 61 S.D. 1, affirming 
237 N.W. 761, 68 S.D. 642. 

Va—^Deeds v. Gilmer, 174 S.E. 37, 
162 Va 167. 

28 C.J. p 243 note 43. 

^Tn determining the liability of the 
garnishee, only the relationship exist¬ 
ing between the garnishee and the 
defendant at the time of the service 
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of the garnishee summons is Impor¬ 
tant.**—^Kullberg Mfg. Co. v. Smith, 
216 N.W. 249, 250, 173 Minn. 604, 
affirmed 218 N.W. 99, 173 Minn. 504. 

Validity of trustee process depends 
on facts existing at time of service 
of writ on alleged trustee.—^Holmes 
V. Hilliard, 166 A. 692, 130 Me. 392. 
SS. Cal.—^Department of Water and 
Power of City of Los Angeles v. 
Inyo Chemical Co., 108 P.2d 410, 
16 Cal.2d 744—In re Bennett’s Es¬ 
tate, 90 P.2d 84, 13 Cal.2d 364, 126 
A.L.R. 771—^Van Orden v. Golden 
West Credit & Adjustment Co., 9 
P.2d 672, 122 Cal.App. 132—Gardner 
V. Pioneer-Pacific Worsted Co., 288 
P. 818, 106 Cal.App. 17. 

Iowa—^Yoss V. Sampson, 269 N.W. 

22 . 

Kan.—Septer v. Boyles, 86 P.2d 506, 
149 Kan, 240—^H. & M. Tire Service 
Co. V. Combs, 34 P.2d 943, 140 Kan. 
35. 

La.—Silverman v. Grinnell, 115 So. 
789, 166 La 687. 

Okl.—Riley v. Riley, 88 P.2d 368, 184 
OkL 473. 

Utah.—^Acheson-Harder Co. v. West¬ 
ern Wholesale Notions Co., 269 P. 
1032, 1034, 72 Utah 323, 60 A.L.R. 
881, citing Corpus Juris. 

Va.—Deeds v. Gilmer, 174 S.E. 37, 
162 Va 167. 

28 C.J. p 244 note 46. 

After time of Issuance 
Mich.—Wattles v. Wayne Circuit 
Judge, 76 N.W. 115, 117 Mich. 662, 
72 Am,S.R. 690. 

28 C.J. p 244 note 46. 

Time of levy 

N.J.—^Riegelhaupt v. Russo, 177 A. 

878, 13 N.J.Misc. 278. 

Contingent liability 
Change of contingent liability at 
time of service to absolute liability 
after service does not render trustee 
chargeable.—^Hussey v. Titcomb, 144 
A. 218, 127 Me. 423. 

Wages due at time of attachment 
Ky.—^Batesvllle Casket Co. v. Fields, 
165 S.W.2d 743, 288 Ky. 104. 
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However, under other statutes, the garnishable 
character of the debt or property is determinable as 
of the date of the garnishee's answer,the liabil¬ 
ity of the garnishee being likewise fixed by the cir¬ 
cumstances as they exist' at the time of his an- 
swer.ss Under these statutes the garnishee may 
be held for debts which he may owe or for property 
which may be in his hands at or after the time of 
service and up to the time of his answer,but he 
cannot be charged with debts arising in favor of 
defendant or with property of the debtor which 
comes into his hands after answer, ^0 or with con¬ 


tingent obligations which become absolute after the 
answer.91 If, however, liability has been incurred, 
the fact that the debt has not matured or become 
payable when the answer is filed will not relieve 

the garnishee.®2 

Under still other statutes the garnishable char¬ 
acter of the property or obligation is determined as 
of the time of the trial,®® the garnishment binding 
and rendering the garnishee liable for debts arising 
against him or for property coming into his hands 
up to the time of the trial,®^ or in some cases, the 
time of trial or judgment,®^ or before judgment.®® 


Wages subject to garnishment see 
supra § 115. 

87. Ill.—Shraiberg Mfg. Co. v. Bos¬ 
ton Ins. Co., 246 Ill.App. 196— 
Pressed Steel Equipment Co. v. 
Thornburgh Pressteel Co., 228 Ill. 
App. 1, affirmed 144 N'.E. 6, 312 IlL 
359. 

Tex.—^Pittsburgh Plate Glass Co. v. 

Beck, Civ,App., 298 S.W. 916. 

28 C.J. p 244 note 47. 

88. Ga—^Lee & Anderson v. Louis¬ 
ville & N. B. Co., 58 S.B. 520, 2 
GaApp. 337. 

28 C.J. p 244 note 49. 

ShibsequeiLt happeniaigs immaterial 
ni. —^Pressed Steel Equipment Co. v. 
Thornburgh Pressteel Co., 228 Ill. 
App. 1, affirmed 144 N.E. 6, 312 Ill. 
359. 

89. Ala.—Gladden v. Columbiana 

Sav. Bank, 193 So. 185. 29 AlaApp. 
97, certiorari denied 193 So. 187, 

238 Ala. 648—Gulf States Steel Co. 
v. Houston Furniture Co., 110 • So. 
476, 21 AlaApp. 580, certiorari de¬ 
nied 110 So. 478, 215 Ala 306. 

Ark.—^Harris v. Harris, 146 S.W.2d 
539, 201 Ark. 684. 

Ga—^Alken v. Smith, App., 28 S.B.2d 
534 —j. Austin Dillon Co. v. Ed¬ 
wards Shoe Stores, 186 470, 

53 GaApp. 437—Yaarab Temple 
Bldg. Co. V. Carmichael Tile Co., 
165 S.B. 319, 45 GaApp. 542—Legg 
■ V. SpraUin, 140 S.E. 518, 37 GaApp. 
392. 

Ill.—^Larson v. McCormack, 2 N.E.2d 
974, 286 IlLApp. 206—Merrill v. 
Chicago, B. & Q. R. Co.. 247 IlLApp. 
23. 

Mo.—^Ivy V. La Rue, App., 158 S.W.2d 
232—^Ralston Purina Co. v. King, 
App., 101 S.W.2d 734—^Bagby v. 
Kirby, 35 S.W.2d 54, 226 Mo.App. 
1190. 

Tenn.—^Timothy Dry Goods Co. v. 

Hyde, 5 TenmApp. 491. 

Tex,—Cooper v. Cocke, Civ.App., 145 
S.W.2d 275—Williams v. "Waxa- 
hachie Nat Bank, Civ.App., 51 S.W. 
2d 1073—^First State Bank & Trust 
Co. of Taylor v. Blum, Civ.App., 

239 S.W. 1035. 

Vt.—Island Pond Nat Bank v. Chase, 
141 A. 474, 101 Vt 60. 

Wash.—Knettle v. Kennett 121 P.2d 


343, 12 Wash.2d 261—Bassett v. 
McCarty, 101 P.2d 675, 3 Wash.2d 
488—Miller v. Cascade Canning Co., 
56 P.2d 1306, 186 Wash. 118. 

W.Va.—^Leatherman v. Sanders, 186 
S.E. 656, 117 W.Va. 320. 

28 C.J. p 244 note 50. 

XTp to retxLxiL day of writ 

Service of writ of garnishment 
binds money belonging to defendant 
that garnishee receives between date 
of service and return day of writ— 
Brondum v. Rosenblum, 117 So. 363, 
151 Miss. 91. 

Time answer dne or filed 

Under a statute permitting a gar¬ 
nishee not answering by the return 
date of the writ to answer at any 
time until default Judgment is ren¬ 
dered against him, the garnishee is 
liable for debts accruing up to the 
time the answer is due rather than 
up to the time the answer is ac¬ 
tually filed.—Consolidated Gasoline 
Co. V. Jarecki Mfg. Co., Civ.App., 72 
S.W.2d 351, affirmed Jarecki Mfg. Co. 

V. Consolidated Gasoline Co., 105 S. 

W. 2d 663, 129 Tex. 644. Contra Fair- 
child V. Davis, Tex.Civ.App., 295 S.W. 
640, reversed on other grounds 
Teague v. Fairchild, Com.App., 15 S. 
W.2d 585, 

Written or oral answer 

(1) The garnishee has been held 
liable for obligations accruing be¬ 
tween the time of a written answer 
up to the time of oral answers to 
interrogatories required to be made 
at the trial.—^Barber v. Alabama 
Great Southern R. Co., 139 So. 831. 
224 Al€L 274, reversing 139 So. 830, 
24 Ala.App. 602. 

(2) However, an obligation arising 
between the time of the filing of a 
written answer which was uncontest¬ 
ed and the time of a later oral an¬ 
swer was held not subject to the gar¬ 
nishment when not based on any con¬ 
tract existing at the time of the 
written answer.—Gulf States Steel 
Co. V. Houston Furniture Co., 110 So. 
476, 21 Alsu App. 580, certioraxi denied 
110 So. 478, 216 Ala. 306. 

9a Ark.—^Magnolia Petroleum Co. v. 
Wasson, 92 S.W.2d 860, 192 Ark. 
554. 

Tex.—Cooper v. Cocke, Civ.App., 145 
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S.W.2d 275—Way v. Wilson, Civ. 
App., 43 S.W.2d 1110—Pittsburgh 
Plate Glass Co. v. Beck, Civ.App., 
298 S.W. 915. 

28 C.J. p 245 note 54. 

Obligation not aecmed under con¬ 
tract.—Pittsburgh Plate Glass Co. v. 
Beck, supra. 

9L Ill.—^Pressed Steel Equipment 
Co. V. Thornburgh Pressteel Co., 
228 IlLApp. 1, affirmed 144 N.E. 6, 
312 IlL 359. 

Tex.—Williams v. Waxahachie Nat 
Bank, Civ.App., 61 S.W.2d 1073— 
Pittsburgh Plate Glass Co. v. Beck, 
Civ.App., 298 S.W. 915. 

Debt must be liquidated and unooiu 
ditional at time of filing of answer. 
—^Zimek v. Illinois Nat. Casualty Co., 
19 N.E.2d 620, 370 Ill. 672—Wetten 
V. Horlx, 33 N.E.2d 616, 309 IlLApp. 
535. 

Contingent or unliquidated claims as 
subject of gramlshment see supra 
§§ 87-91. 

92. Tex.—^Pittsburgh Plate Glass Co. 
V. Beck, Civ.App., 298 S.W. 916. 

Maturity of obligation as phase of 
garnishability see supra § 86. 

93. Vt—Northfield Trust Co. v. Cut¬ 
ting, 115 A. 289, 96 Vt 343. 

9ft. Md.—International Bedding Co. 
V. Terminal Warehouse Co., 126 * A. 
902, 146 Md. 479, 40 A.L.R. 960. 
Pa.—Lyon v. Pittsburgh, Allegheny 
& Manchester Traction Co., 169 A. 
229, 312 Pa. 684—Frazier v. Berg, 
169 A, 641, 306 Pa. 317—Standard 
Oil Co. V. Teague, 27 Del.Co. 1. 

95. Md.—^International Bedding Co. 
V. Terminal Warehouse Co., 126 A 
902,' 907, 146 Md. 479, 40 AL.R 
960, citing Corpus Juris. 

28 C.J. p 245 note 51. 

96. Pa.—Somerset Coal Co. v. Dia¬ 
mond State Steel Co., 73 A 442, 
224 Pa. 217, 132 Am.S.R. 775. 

28 C.J. p 245 note 52. 

After judgment: against the gar¬ 
nishee he cannot be held liable for 
moneys of defendant subsequently 
coming into his hands. Importers' & 
Traders' etc., Nat. Bank of New York 
v. Lyons, 8 Pa.Dlst. 675. 
CNumlshmeut after Judgmeut 
Writ of garnishment after Judg- 
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In some jurisdictions it is held that the writ 
serves to hold property or money of defendant com¬ 
ing into the hands of the garnishee at any time be¬ 
fore trial, if pursuant to a contract creating an ob¬ 
ligation to pay the money or to hold the property 
in his hands at the time of the service of the writ 
or of the answer, or at any time between such 
dates.^"^ 

Foreign attachment and execution attachment dis¬ 
tinguished. A distinction is made in some jurisdic¬ 
tions between a foreign attachment and an attach¬ 
ment in execution. In the case of a foreign attach¬ 
ment, which cannot take effect or confer jurisdic¬ 
tion on the court unless at the time of the service 
of the writ the garnishee is indebted to defendant, 
or holds property belonging to defendant, see su¬ 
pra § 123, if at the time the writ is served the gar¬ 
nishee owes nothing to defendant and has no gar- 
nishable money or property belonging to him, the 
garnishee cannot be held liable for debts to defend¬ 
ant thereafter arising or for property thereafter 
coming into his hands.^^ If, however, at the time 


of the service of the writ the garnishee is indebted 
to defendant or holds property belonging to him, the 
writ binds the debt or property then owing as well 
as debts thereafter arising or for property there¬ 
after coming into his hands, up to the time of 
trial.®® On the other hand, an attachment in exe¬ 
cution binds property of defendant coming into the 
hands of the garnishee or debts arising in favor of 
defendant up to the time of trial or judgment on 
interrogatories regardless of whether there was an 
attachable interest or property in the hands of the 
garnishee at the time of the service of the writ.1 

§ 176. - Limitation by Liability to De¬ 

fendant 

The garnishee's liability to the plaintiff ordinarily Is 
limited by his liability to the defendant. 

Since the attaching creditor or gamisher claims 
through his debtor, the defendant,® the rights of 
such creditor against the garnishee depend on, and 
are subject to, subsisting rights between the gar¬ 
nishee and the principal debtor,® the liability of the 


ment renders g'arnishee legrally liable 
to plaintiff for funds of defendant, 
between date of writ and date re¬ 
turnable, up to moment of judgment. 
—York V. Texas State Bank, Tex.Civ. 
App., 261 S.W. 207. 

97. Wash.—Bassett v. McCarty, 101 
P,2d 575. 3 Wash.2d 488—Lowe v. 
N. B. Clark & Co., 276 P. 694, 160 
Wash. 267, amending 272 P. 965, 160 
Wash. 267—Frieze v. Powell, 140 
P. 690, 79 Wash. 483. 

Time of veriflcatloxi of answer im¬ 
material 

The date of service of garnishee’s 
answer, not the date of its verifica¬ 
tion, determines the limit of gar¬ 
nishee’s responsibility or liability.— 
Bassett V. McCarty, 101 P.2d 675, 3 
Wash.2d 488. 

98. Neb.—Salyers Auto Co. v. De 
Vore, 217 N.W. 94, 116 Neb. 317, 
56 A.L.R. 594. 

Pa.—Snlderman v. Nerone, 9 A.2d 335, 
336 Pa. 305—^Rankin v. Culver, 154 
A. 701, 303 Pa. 401—^David E. Ken¬ 
nedy, Inc,, V. Schleindl, 137 A. 815, 
290 Pa. 38, 63 A.L.R. 1020—^Ed¬ 
munds v. Barascope Corporation, 
168 A. 303, 104 Pa.Super. 173—Falk 
Co. V. American Ry. Express Co., 
79 Pa.Super. 99—Taylor v. Taylor, 
36 Pa.Dist & Co. 320—Blzot v. Au- 
denrled, 14 Pa.Dist. & Co. 287. 

" ’The foundation for the writ is 
the nonresidence of the defendant 
and the existence of property belong¬ 
ing to him within the Jurisdiction. 
The object of a writ of foreign at¬ 
tachment is to compel the appearance 
of defendant; and, to authorize such 
writ, he must have property within 
the jurisdiction of the court; other¬ 


wise there is nothing to attach and 
no means of compelling an appear¬ 
ance or of securing plaintifTs claim. 
. . . The first object of such pro¬ 

ceeding is to seize the property of 
the absent debtor; when there is 
none, the action falls. . . .’ Un¬ 

less there is some property of the 
defendant in the garnishee’s hands 
when the writ is served, it has noth¬ 
ing it could attach. It is not process 
directed against the garnishee, who 
is a stranger to the transactions be¬ 
tween plaintiff and defendant, but 
against property in his hands. When 
there is no property in his keeping 
at the time of service . . . serv¬ 
ice on the empty-handed garnishee 
amounts to nothing.”—Snlderman v. 
Nerone, 9 A.2d 335, 336, 336 Fa. 305. 
Existence of debt or possession of 
property at time of service as req¬ 
uisite of jurisdiction in rem see 
supra § 123. 

99, Pa.—Snlderman v. Nerone, supra 
—Powers, to Use of Finn, v. Slat¬ 
tery, 3 A.2d 780, 333 Pa. 64—^Rex v. 
Paramount Rubber Co. of New Jer¬ 
sey, 168 A. 366, 110 Pa.Super. 636. 
Property received up to time of 
answer is bound.—^Rankin v. Culver, 
164 A. 701. 303 Pa. 401. 

L Pa.—Snlderman v. Nerone, 9 A2d 
336, 336 Pa. 305—^Hollander v. 

Kressman, 17 A2d 669, 143 Pa.Su¬ 
per. 32—^Bizot V. Audenried, 14, Pa. 
Dlst & Co. 287-^Dziwbcynski: v. 
Soja, 30 DeLCo. 258—Common- 
wecJth ex rel. v. Thurkins, 23 West, 
CO.L.J. 104. 

Beatron for distiiiotlon 

The ’’attachment in- execution” is 
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designed to satisfy by execution proc¬ 
ess a judgment already obtained by 
the plaintiff against the defendant in 
regrular course.—Snlderman v. Ner¬ 
one, 9 A2d 335, 336 Pa. 305. 

New trial in action by defendant 
against garnishee 
That the garnishee was granted a 
new trial in an action by the princi¬ 
pal debtor does not destroy the pri¬ 
ority of the attachment as respects 
any verdict or Judgment thereafter 
obtained in such action.—Snlderman 
V, Nerone, supra. 

2. Pa—Guarantee Trust & Safe De¬ 
posit Co. of Mt. Carmel v. Tye, 196 
A. 618, 129 PaSuper. 481—O’Brien 
V. Radford, 171 A 296, 113 PaSu¬ 
per. 88. 

Tex.—Braddock v. Gambill, Civ.APP., 
291 S.W. 306. 

3. Colo.—State v. Elkins, 270 P. 876, 
84 Colo. 409. 

Ill.—Schmitz, for Use of Qinsburg, 
V. 76th and Exchange Drug Co., 24 
N.E.2d 889, 303 IlLApp. 192. 

Md.—^U. S. Fidelity & Guaranty Co. 
V. Williams, 129 A 660. 148 Md. 
289. 

Mich.—^Musser v. Ricks, 269 N.W. 

882, 271 Mich. 174; 

Minn.—S. T. McKnlght Co. v. Tom- 
kinson, 296 N.W. 669, 209 Mina 399,. 
134 AL.R. 850-^Hansen v. Wil- 
mers, 202 N.W. 708, 162 Minn. 139. 
Mo.—Cook V. McCoy, App., 118 S.W. 
2d 1043—^McEwen v. Sterling State 
Bank, 6 S.W.2d 702, 222 Mo.App. 
660. 

Pa—^Brothers v. Packard Sales & 
Service, 61 York Leg.Rec. 177. 
’’Garnishment cannot disturb the 
rights of the garnishee in t^e prop- 
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garnishee to plaintiff being measured by his liability, 
or responsibility and relation, to defendant.^ Ac¬ 
cordingly, it is generally held that, except in those 
cases in which there has been fraud or collusion 
between the principal defendant and the garnishee,^ 
or in case of an estoppel,® as where the creditor has 


been misled by the debtor’s apparent ownership of 
the property involved and has given credit on faith 
thereof,*^ or where the creditor has some other su¬ 
perior equity,® plaintiff by garnishment can acquire 
no greater rights against the garnishee than are pos¬ 
sessed by the principal defendant.® In other words. 


erty or money belonging to the de¬ 
fendant.”—S. T. McKnlght Co. v. 
Tomkinson, 296 N.W. 569, 570, 209 
Minn. 399, 134 A.Li.R. 850. 

Money due garaisliee by defendant 

(1) Garnishee was held not liable 
to plaintiffs for commissions due gar¬ 
nishee on rents which garnishee col¬ 
lected after service of attachment 
and up to trial, although the rents 
collected might be subject to the 
attachment.—Frazier v. Berg, 159 A. 
541, 306 Pa. 317. 

(2) Plaintiff was not entitled to 
Judgment against garnishee admit¬ 
ting indebtedness, but asserting and 
proving a larger claim with right to 
set-off.—Consolidated Cos. v. Rayne, 
120 So. 18, 167 La. 593. 

Defenses available against principal 
defendant see infra § 197. 

4. Colo.—State v. Elkins, 270 P. 876, 
84 Colo. 409. 

Ga.—First Nat. Bank v. MacDougald 
Const. Co., 166 S.B. 266, 45 Ga.App. 
853—Johnson v. Varnum, 169 S.E. 
908, 43 Ga.App. 787. 

Mass.—^Allin v. Georgas, 6 N.E.2d 27, 
296 Mass. 70. 

N.D.—Retterath v. Smith, 232 N.W. 
606, 60 N.D. 83—Sargent County 
V. State, 182 N.W. 270, 47 N.D. 661. 
Pa.—^Antone v. New Amsterdam Cas¬ 
ualty Co., 6 A2d 666, 336 Pa. 134 
Knight V. Red Ball Transit Co., 
159 A. 716, 306 Pa. 371—Austin- 
Nichols & Co. V. Union Trust Co. 
of Pittsburgh. 137 A. 461, 289 Pa 
341—Cameron v. Berger, 1 A2d 629, 
132 PaSuper. 484. 

Bight iu property 

Right and Interest of Judgment 
creditor who garnishes to and in 
property in the hands of garnishee 
are measured by right and interest 
of Judgment debtor in such property 
at time of garnishment—Bronson v. 
Chambers, 200 N.W. 906, 61 N.D. 737 
—State Bank of New Salem v. 
Schultze, 199 N.W. 138, 61 N.D. 66. 

Guaraaity by the garnishee of the 
claim sued on cannot be enforced in 
the garnishment proceedings, since 
the sole ground on which a trustee 
is chargeable is his liability to de¬ 
fendant—^Davis V. U. S. Bobbin & 
Shuttle Co., 107 A 866, 118 Ma 286. 
Necessity for Judgment sigainst prin¬ 
cipal defendant see infra $ 244. 

5. Ala—^First Nat. Bank of Ashford 
V. Gaines, 168 So. 702, 27 AlaApp. 
191—Jasper Land Co. v. Riddle- 
sperger, 157 So. 231, 26 AlaApp. 
191, certiorari denied 167 So. 233, 
229 Ala 88L 


Cal.—Clecak v. Dunn, 272 P. 1104, 96 
Cal.App. 537. 

Conn.—Ciezynski v. New Britain 
Transp. Co., 182 A. 661, 121 Conn. 
36. 

Ga—McDonald v. Redding Lumber 
Co., 169 S.B. 888, 43 GaApp. 656. 

Ill.—Schmitz, for Use of Ginsburg 
V. 76th and Exchange Drug Co., 24 
N.B.2d 889, 303 Ill.App. 192. 

Iowa—^Armstrong v. Armstrong, 192 
N.W. 887, 196 Iowa 947. 

Mich.—^Erb-Kldder Co. v. Levy, 247 
N.W. 107, 262 Mich. 62. 

Minn.—Midland Loan Finance Co. v. 

Kisor, 287 N.W. 869, 206 Minn. 134. 
Mo.—State ex rel. Adkins v. Grugett, 
63 S.W.2d 413, 228 Mo.App. 8— 
Pickering v. Hartsock, 287 S.W. 
819, 221 Mo.App. 868. 

28 C.J. p 96 note 82. 

Estoppel of defendant is immate¬ 
rial in case of fraud.—^McDonald v. 
Redding Lumber Co., 169 S.B. 888, 
43 GaApp. 656. 

Satisfying debt out of salary 

The mere fact that garnishee con¬ 
tracted with garnishing plaintiff's 
Judgment debtor for him to enter 
garnishee's employ and make pay¬ 
ments from his salary on his out¬ 
standing indebtedness to garnishee 
did not show scheme and device to 
defraud garnishing creditor.—^Aiken 
V. Smith, GaApp., 23 S.E.2d 684. 
Property fraudulently conveyed as 
subject to garnishment see the 
C.J.S. title Fraudulent Conveyances 
§ 310, also 27 C.J. p 708 note 66-p 
711 note 94. 

Creation of corporation not fraud 
That judgment debtor who had 
painting contract organized corpora¬ 
tion which executed similar contract, 
and that Judgment debtor became 
active head of corporation weus held 
not to support charge of fraud, as 
respects right to garnish money ow¬ 
ing to corporation, where judgment 
debtor assigned no rights under con¬ 
tract to corporation, creation of 
which did not prejudice judgrnient 
creditor.—Garis v. Hanff, 176 A 859, 
116 Fa.Super. 667. 

6. Conn.—Ciezynski v. New Britain 
Transp. Co., 182 A 661, 121 Conn. 
36. , 

28 C.J. p 96 note 83. 

7. Conn.—Ciezynski v. New Britain 
Transp. Co., suprcu 

& Conn.—Ciezynski v. New Britain 
Transp. Co., supra. 

U.S.—In re Parent, D.C.N.H., 30 
F.Supp. 943—Schaefer v. Post & 
Flagg, D.C.Ala., 10 F.Supp. 827— 
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U. S. V. Bank of TT. S., D.C.N.T., 6 
F.Supp. 942. 

Ala.—Sloss V. Glaze, 164 So. 61, 231 
Ala. 234—Booker T. Washington 
Burial Ins. Co. v. Roberts, 163 So. 
409, 228 Ala. 206—Gladden v. Co¬ 
lumbiana Sav. Bank, 193 So. 186, 
29 Ala.App. 97, certiorari denied 
193 So. 187, 238 Ala. 648—First 
Nat. Bank of Ashford v. Gaines, 
168 So. 702, 27 Ala.App. 191. 

Ariz.—^Valley Products v. Kubelsky, 
68 P.2d 69, 49 Ariz. 500—Ellery v. 
Cumming, 14 P.2d 709, 710, 40 Aria 
512, 83 ALR. 1081, citing Corpus 
Juris. 

Cal.—In re Bennett's Estate, 90 P.2d 
84, 13 Cal.2d 364, 126 AL.R. 771— 
Walters v. Bank of America Nat 
Trust & Savings Ass'n, 59 P.2d 
983, prior opinion 52 P.2d 232— 
Bunnell v. Basich Bros. Const. Co., 
Ill P.2d 368, 43 Cal.App.2d 538— 
Van Orden v. Golden West Credit 
& Adjustment Co., 9 P.2d 672, 122 
Cal.App. 132—Clecak v. Dunn, 272 
P. 1104, 96 Cal.App. 637. 

Colo.—Collins V. Thurlnger, 21 P.2d 
709, 92 Colo. 433. 

Conn.—Ciezynski v. New Britain 
Transp. Co., 182 A 661, 121 Conn. 
36. 

D.C.—^Zink v. Black Star Line, 18 F. 
2d 156, 157, 67 App.D.C. 114, cer¬ 
tiorari denied 48 S.Ct 20, 276 U.S. 
627, 72 L.Ed. 408, citing Corpus 
Juris. 

Fla.—^Reaves v. Domestic Finance 
Co., 152 So. 718, 113 Fla. 672, re¬ 
hearing denied 156 So. 235, 116 Fla. 
22 . 

Ga.—^Aiken v. Smith, App., 23 S.B. 
2d 584—^Hodges v. Ocean Accident 
& Guarantee Corporation, 18 S.E.2d 
28, 66 Ga.App. 431, certiorari de¬ 
nied 62 S.Ct 1299, 316 U.S. 693, 86 
L.Ed. 1763. 

Idaho.—First Sec. Bank of Pocatello 

V. Zaring Farm & Livestock Co., 
10 P.2d 303, 51 Idaho 700. 

Ill.—Schmitz, for Use of Ginsburg v. 
75th and Exchange Drug Co., 24 
N.B.2d 889, 303 Ill.App. 192—Morris 
V. Carroso, 11 N.B.2d 816, 292 Ill. 
App. 620. 

Iowa.—Scurry v. Quaker Oats Co., 
208 N.W. 860, 201 Iowa 1171—Mid¬ 
land Nat Bank of Minneapolis, 
Minn. V. Douglas, 203 N.W. 44, 201 
Iowa 1077—^Acme Hay & Mill Feed 
Co. V. Metropolitan Nat Bank of 
Minneapolis, 201 N.W. 129, 198 

Iowa 1337—^Armstrong v. Arm¬ 
strong, 192 N.W. 887, 196 Iowa 947 
-First Nat Bank v. Riggle, 190 
N.W. 143, 196 Iowa 189. 
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plaintiff is not to be placed in any better position,^® would be if defendant himself were enforcing his 
or the garnishee in any worse position,than he claim. 


Kan.—Septer v. Boyles, 86 P.2d 606, 
149 Kan. 240—Gentry v. Le Clair, 
260 P. 267, 120 Kan. 183, 121 Kan. 
716. 

Ky.—Humphries v. Fitzpatrick, 69 S. 
W.2d 1068, 253 Ky. 617—^i3B3tna Ins. 
Co. V. Commercial Credit Co., 67 
S.W.2d 676, 262 Ky. 639—Spring- 
field Fire & Marine Ins. Co. v. 
Huntington Nat. Bank, 17 S.W.2d 
726, 229 Ky. 674—^Metropolitan Life 
Ins. Co. V. Hightower, 276 S.W. 
1063, 211 Ky. 36, 44 A.L.R. 1168. 

La.—Dyer v. Dodge, 131 So. 740, 16 
La.App. 677. 

Md.—Employers’ Liability Assur. 
Corporation v. Perkins, 181 A 436, 
169 Md. 269—U. S. Fidelity & Guar¬ 
anty Co. V. Williams, 129 A 660, 
148 Md. 289. 

Mass.—^Allin v. Georgas, 6 N.E.2d 27, 
296 Mass. 70—^Highland Trust Co. 

V. Slotnick, 193 N.E. 831, 289 Mass. 
119. 

Mich.—Meier v. Blair, 282 N.W. 884, 
287 Mich. 13—Erb-Kidder Co. v. 
Levy, 247 N.W. 107, 262 Mich. 62— 
Isaac Van Dyke Co. v. Moll, 217 
N.W. 29. 241 Mich. 266, 67 AL.R. 
692. 

Minn.—Gilbert v. Pioneer Nat. Bank 
of Duluth, 288 N.W. 163, 206 Minn. 
213—^Midland Loan Finance Co. v. 
Kisor, 287 N.W. 869, 206 Minn. 134 
—^Knudson v. Anderson, 272 N.W. 
376. 199 Minn. 479—Security State 
Bank of Waldorf v. Brecht, 186 N. 

W. 1021, 160 Minn. 602. 

Mo.—Perkins v. Becker, App., 167 S. 
W.2d 560—^Anth v. Lehman, App., 
144 S.W.2d 190—Cook v. McCoy, 
App., 118 S.W.2d 1043—State ex rel. 
Adkins v. Grugett, 63 S.W.2d 413, 
228 Mo.App. 8—Roberts v. Meek, 
App., 46 S.W.2d 637—Brandon v. 
Powers, App., 41 S.W.2d 879—Gralf 

V. Continental Auto Ins. Underwrit¬ 
ers, Springfield, Ill., 35 S.W.2d 926, 
226 Mo.App. 86—Wehrhahn v. Ft. 
Dearborn Cfiisualty Underwriters of 
Chicago, Ill., 1 S.W.2d 242, 221 Mo. 
App. 230—Wolfley v. Wooten, 293 S. 

W. 73, 76, 220 Mo.App. 668, citing 
Coxpns Jazlfi—^Pickering v. Hart- 
sock, 287 S.W. 819, 221 Mo.App. 868 
—Martz V. Big Horn Glass Co., 
App., 269 S.W. 697—^Hoffman v. 
Mechanics-American Nat. Bank of 
St. Louis, 249 S.W. 168, 211 Mo. 
App. 643. 

Neb.—^Royal Tire Service v. George 
W. Bell Co., 297 N.W. 88, 139 Neb. 
238. t 

N.D.—^Retterath v. Smith, 232 N.W. 
606, 60 N.D. 83—^Bronson v. Cham¬ 
bers, 200 N.W. 906, 51 N.D. 737— 
State Bank of New Salem v. 
Sohultze, 199 N.W. 138, 61 N.D. 66. 
Okl.—BranifC Inv. Co. v. Carter, 76 P. 
2d 439, 181 Okl. 599—^Ed. Hockaday 
& Co. y. Randolph, 62 P.2d 628, 178 
Okl. 234—^Tucker v. Ware, 37 P.2d 


623, 169 Okl. 401—Potts v. Schroe- 
der, 293 P. 646, 146 Okl. 188—Ja¬ 
cobs V. Colcord, 276 P. 649, 136 
Okl. 158. 

Pa.—^Antone v. New Amsterdam Cas¬ 
ualty Co., 6 A2d 666, 336 Pa. 134 
—^Knight V. Red Ball Transit Co., 
169 A 716. 306 Pa 371—Frazier v. 
Berg, 159 A 541, 306 Pa 317—^Aus- 
tin-Nichols & Co. v. Union Trust 
Co. of Pittsburgh, 137 A 461, 468, 
289 Pa 341, citing CSorpus Juris— 
Cameron v. Berger, 1 A.2d 529, 132 
Pa.Super. 484—^Guarantee Trust & 
Safe Deposit Co. of Mt. Carmel v. 
Tye, 196 A 618, 129 PaSuper.- 481 
—^Duffy V. Fifty-Eighth & Chester 
Ave. Building & Loan Ass’n, 184 A 
649, 122 PaSuper. 113, affirmed 189 
A 307, 326 Pa 127—Garis v. Hanff, 
176 A. 869, 116 PaSuper. 567— 
O’Brien v. Radford. 171 A. 296, 113 
PaSuper. 88—^Meyer v. Pianti, 167 
A 374, 109 PaSuper. 313—^Heyburn 

V. Snyder, 28 DeLCo. 66. 

S.C.—Brown Const Co. v. Massachu¬ 
setts Bonding & Insurance Co., 179 
S.E. 697, 176 S.C. 76, followed in 
181 S.E. 6, 177 S.C. 306. 

S.D.—^Bank of Centerville v. Gelhaus, 
242 N.W. 642, 60 S.D. 31, 83 AL.R. 
1380. 

Tenn.—Gray v. Houck, 68 S.W.2d 117, 
167 Tenn. 233. 

Tex.—^Pace v. Pierson, Civ.App., 146 
S.W.2d 929—Cox V. Republic Nat 
Co., Civ.App., 112 S.W.2d 300, er¬ 
ror dismissed—^Belva Oil Co. v. 
Lowe, Civ.App., 27 S.W.2d 699— 
Green v. Brown, Civ.App., 22 S.W. 
2d 701—Dean v. Gill, Civ.App., 18 S. 

W. 2d 784—Payne v. Finley, Civ. 
App., 291 S.W. 944—Staley, Lang¬ 
ford & Chenault v. City Nat Bank 
of Commerce, Civ.App., 263 S.W. 
626. 

Utah.—^Acheson-Harder Co. v. West¬ 
ern Wholesale Notions Co., 269 P. 
1032, 72 Utah 323, 60 AL.R. 881. 
Wash.—^Arcweld Mfg. Co. v. Burney, 
121 P.2d 350, 12 Wash.2d 212—Hin¬ 
ton V. Carmody, 60 P.2d 1108, 186 
Wash. 242—Commercial Importing 
Co. V. Wear, 41 P.2d 777, 180 Wash. 
669—McCann v. Reeder, 34 P.2d 
461, 178 Wash, 126—^Parks v. Lep- 
ley, 294 P. 1020, 160 Wash. 287— 
Austin v. Wallace, 200 P. 566, 117 
Wash. 6. 

28 C.J. p 241 note 27, p 96 note 81. 

Transfer of rights only change 

The service of a garnishee sum¬ 
mons does not change the rights of 
the parties except to transfer to the 
plaintiff whatever claim the defend¬ 
ant had against the garnishee.—Gil¬ 
bert V. Pioneer Nat. Bank of Duluth, 
288 N.W. 163, 206 Minn. 213—Mid¬ 
land Loan Finance Co. v. Kisor, 287 
N.W. 869, 206 Minn. 134—^Knudson v. 
Anderson, 272 N.W. 376, 199 Minn. 
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479 —Carlson v. Stafford, 208 N.W. 
413, 166 Minn. 481. 

Oamlsher not ''bona fide purchaser” 
A judgment creditor who caused a 
garnishment in aid of execution to be 
Issued, and who attached a cashier’s 
check in the hands of a third person, 
was not a "bona fide purchaser for 
value,’* but was a mere "volunteer" 
who took only such a right as be¬ 
longed to the Judgment debtor.—Roy¬ 
al Tire Service v. George W. Bell Co., 
297 N.W. 88, 139 Neb. 238. 

la U.S.—Schaefer v. Post & Flagg, 
D.C.Ala,, 10 F.Supp. 827. 

Cal.—^In re Bennett's Estate, 90 P.2d 
84, 18 Cal.2d 364, 126 AL.R. 771. 

Ga.—^Aiken v. Smith, App., 23 S.EL2d 
684—^First Nat. Bank v. MacDou- 
gald Const. Co., 166 S.E. 256, 46 
Ga.App. 863—^Johnson v. Varnum, 
169 S.E. 908, 43 Ga.App. 737—^Few 
V. Pou, 124 S.E. 372, 32 Ga.App. 
620. 

Iowa.—^Paul Davis Dry Goods Co. v. 
Paul, 218 N.W. 276, 205 Iowa 491— 
Midland Nat. Bank of Minneapolis, 
Minn., v. Douglas, 203 N.W. 44, 201 
Iowa 1077. 

Ky.—^Bellamy v. Rogers, 293 S.W. 
1069, 219 Ky. 690. 

Mich.—Kidd v. Minnesota Atlantic 
Transit Co., 245 N.W. 561, 261 
Mich. 31. 

N.D.—^Retterath v. Smith, 232 N.W. 
606, 60 N.D. 83. 

Pa.—Taylor v. Taylor, 36 Pa.Dist. & 
Co. 320. 

Tenn.—Gray v. Houck, 68 S.W, 2d 

117, 118, 167 Tenn. 233, quoting 
Corpus Juris. 

Tex.—Pittsburgh Plate Glass Co. v. 
Beck, C1V.APP., 298 S.W. 916— 
Stanard v. Cantwell, Civ.App., 286 
S.W. 760. 

28 C.J. p 242 note 28. 

TTupaid drafts 

Garnishee bank, holding drafts 
showing balance due principal de¬ 
fendant is not liable, where drafts 
were dishonored and balance wiped 
out.—^Home Nat. Bank v. Barnes- 
Piazzek Co., Tex.Civ.App., 278 S.W, 
299. 

11. Ala.—^Pettus v. Dudley Bar Co., 
118 So. 153, 218 Ala. 163. 

Colo.—State v. Elkins, 270 P. 876, 84 
Colo. 409. 

Mass.—^Allin v. Georgas, 6 N.E. 2d 27, 
296 Mass. 70—^Kolda v. National 
Ben Franklin Fire Ins. Co., 196 N. 
E. 331, 290 Mass. 182. 

Tenn.—Gray v. Houck, 68 S.W.2d 117, 

118, 167 Tenn. 233, quoting Corpus 
Juris. 

Tex.—^Home Nat. Bank v. Barnes- 
Piazzek Co., Civ.App., 278 S.W. 299. 
Wash.—Parks v. Lepley, 294 P, 1020, 
160 Wash. 287. 

28 C.J. p 242 note 29. 
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The garnishee can be held only to the extent of 
defendant’s claim against him .12 Hence plaintiff 
can enforce no right against the garnishee that de¬ 
fendant himself could not enforce,or reach as¬ 
sets in possession of the garnishee which defendant 
could not recover from the garnishee.^^ So, if the 
garnishee holds no money or property belonging to 
defendant and owes him nothing recoverable by ac¬ 
tion, the garnishee is under no liability to the gar¬ 
nishment creditor.^5 Conversely, however, plaintiff 
may recover what defendant might recover in a sep¬ 
arate action against the garnishee.^® 

Demand. Under some statutes, although defend¬ 
ant could not recover as against the garnishee with¬ 
out a demand, the garnishee may be held without 
regard to whether or not a demand has been made 
by defendant.i7 

§ 177. -Limitation by Defendant’s Lia¬ 

bility to Plaintiff 

Ordinarfly only as much of the property due the de¬ 
fendant as is necessary to satisfy the plaintiff’s claim 
Is reached by the garnishment. 


In the absence of a provision of the statute to the 
contrary, a garnishment proceeding draws into con¬ 
troversy only as much of the garnishee’s indebted¬ 
ness to defendant as is necessary to satisfy plain¬ 
tiff’s debt,^s and enables plaintiff to subject only 
enough of the debt due to defendant by the gar¬ 
nishee to pay plaintiff’s claim.Under some stat¬ 
utes, however, the proceedings are for the use also 
of other applying creditors, and in such case the 
amount of the garnishee’s liability is not limited by 
the amount of the claim of the creditor instituting 
the proceedings .20 

§ 178. — Limitation by Scope of Writ 

A garnishee can be held liable only in the capacity 
in which he Is charged by the writ and for no more 
than ia stated therein. 

The writ, summons, or notice served on the gar¬ 
nishee is a factor in determining the extent of the 
garnishee’s liability.^! Thus a writ directed against 
a garnishee in his individual capacity does not bind 


12- Arlz.—Valley Products v. Kubel- 
sky, 68 P.2d 69, 49 Arlz. 500. 

Cal.—^In re Bennett's Estate, 90 P.2d 
84, 13 Cal.2d 354, 126 A.L.R. 771. 
m.—Schmitz, for XJse of Qlnshurgr, v. 
76th and Exchange Drug Co., 24 N. 
B.2d 889, 303 IlLApp. 192—Drysch, 
for Use of Boeing v. Prudential 
Ins. Co. of America, 4 N.B.2d 630, 
287 llLApp. 68—Poncher v. Mohawk 
Auto Equipment Co., 244 IlLApp. 
218. 

Iowa.—^Midland Nat. Bank of Minne¬ 
apolis, Minn. v. Douglas, 203 N.W. 
44, 201 Iowa 1077. 

Kan.—Septer v. Boyles, 86 P.2d 605, 
149 Kan. 240—Gentry v. Le Clair, 
260 P. 257, 120 Kan. 183, 121 Kan. 
716. 

Ky.—Metropolitan Life Ins. Co. v. 
Hightower, 276 S.W. 1063, 211 Ky. 
36, 44 A.L.R. 1158. 

Minn.—Gilbert v. Pioneer Nat. Bank 
of Duluth, 288 N.W. 163, 206 Minn. 
213. 

Mont.—^Davis v. Claxton, 268 P. 787, 
82 Mont. 574. 

Pa.—Fisher for Use of Buck v. Mc¬ 
Farland, 167 A. 377. 110 Pa.Super. 
184—Meyer v. Pianti, 167 A. 374, 
109 Pa.Super. 313. 

Tenn.—Dickson v. Simpson, 113 S.W. 
2d 1190, 1193, 172 Tenn. 680, 116 
A.L.B.. 380, citing Corpus Juris. 

28 C.J. p 242 note 30. 

"If the defendant himself, suing 
the garnishee, could not get a Judg¬ 
ment against him, the garnishing 
plaintiff cannot get a judgment 
against the garnishee."—Aiken v. 
Smith, Ga.App., 23 S.E.2d 584, 586. 

Amount of claim 

<1) Plaintiff’s claJtm against gar¬ 
nishee is limited by amount of de¬ 


fendant's claim as principal debtor. 
Iowa.—Simmons v. Meservey, 224 N. 
W. 648. 

Kan.—Gentry v. LeClair, 250 P. 267, 
120 Kan. 183, 121 Kan. 716. 

(2) Creditor may not obtain judg¬ 
ment against garnishee for amount 
exceeding garnishee's indebtedness to 
debtor or value of debtor's property 
in garnishee's hands.—White v. Sib¬ 
ley, Tex.Civ.App., 69 S.W.2d 266, er¬ 
ror dismissed. 

13 ; Ky.—^Metropolitan Life Ins. Co. 
V. Hightower, 276 S.W. 1063, 211 
Ky. 36, 44 A.L,R. 1168. 

Tenn.—^Dickson v. Simpson, 113 S.W. 
2d 1190, 172 Tenn. 680, 116 A.L.R. 
380. 

Tex.—^Pace v. Pierson, Clv.App., 134 
S.W.2d 929. 

Wash.—^Hinton v. Carmody, 60 P.2d 
1108, 186 Waah. 242—Commercial 
Importing Co. v. Wear, 41 P.2d 777, 
180 Wash. 669—^McCann v. Reeder, 
34 P.2d 461, 178 Wash. 126—Wolfe 
V. Hoefke, 214 P. 1047, 124 W^h. 
496. ■ 

Defendant's right to sue garnishee in 
debt or cussumpsit as test of liabil¬ 
ity see supra § 70. 

Right of action by defendant against 
garnishee as test of liability see 
supra § 26. 

14. Qa.—J. Austin Dillon Co. v. Ed¬ 
wards Shoe Stores, 186 S.B. 470, 
63 Ga.App. 437. 

16. Pa.—Adkins v, Poth, 134 A. 444, 
286 Pa. 666—Meyer v. Pianti, 167 
A. 374, 109 Pa.Super. 313. 

Corporate and iudivldnal debts dls- 
tluot 

Judgment creditor was held not 
entitled to recover from garnishee 


which had contract with corporation 
which was organized by judgment 
debtor, where garnishee owed no 
money to Judgment debtor individ¬ 
ually, but only to corporation.—Gar- 
is v. Hanff, 176 A. 859, 116 Pa.Super. 
667. 

16. Ala.—Jasper Land Co. v. Rid- 
dlesperger, 157 So. 231, 26 Ala,App. 
191, certiorari denied 157 So. 233, 
229 Ala. 331. 

Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex, 46, affirming Beggs' v. 
Brooker, Clv.App., 79 S.W.2d 642— 
Cox V. Republic Nat. Co., Civ.App., 
112 S.W.2d 300, error dismissed. 

28 C.J. p 243 note 31. 

17. N.H.—Steer v. Dow, 71 A. 217, 
76 N.H. 95, 20 L.R.A.,N.S., 263— 
Quigg v. Kittredge, 18 N.H. 137— 
Woodbridge v. Morse, 6 N.H. 619. 

18. Ark.—Waldron Bank v. Euper, 
125 S.W. 1022, 93 Ark. 609. 

28 C.J. p 243 note 33. 

19. Mo.—Wehrhahn v. Ft. Dearborn 
Casualty Underwriters of Chicago, 
IlL, 1 S.W.2d 242, 221 Mo.App. 230. 

28 C.J. p 243 note 34. 

Nonpayment of Judgment against de- 
. fendant 

In the case of garnishment by a 
judgment creditor, the debtor’s non¬ 
payment of all or a portion of the 
Judgment Is a prerequisite to the 
garnishee's liability to the creditor. 
—Schapiro v. Hllliker, 286 P. 362, 
104 Cal.App. 198. 

Amount of judgment see infra § 260. 

20 . N.J.—^Lomerson v. Hoffman, 24 
N.J.Law 674, reversed on other 
grounds 26 N.J.Law 626. 

21. Bpeoidoation of statute followed 
In suit to assert vendor's lien' on 
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him in a representative capacity or as a trustee, 2 2 
nor does a writ describing the garnishee in one ca¬ 
pacity bind property held by him in some other ca- 
pacity.22 Likewise the amount which the writ com¬ 
mands the garnishee to withhold from the principal 
defendant is the limit of the former’s liability,24 al¬ 
though he knows that the claim judgment on which 
the order of garnishment is based was for a greater 
sum than the amount named.25 However, a writ of 
garnishment, in which the garnishee is required to 
answer whether it is indebted in any sum whatso¬ 
ever to defendant, attaches all property of defend¬ 
ant in the hands of the garnishee.26 

A notice of attachment of credits27 or of credits 
and effects22 creates no liability on the part of the 
garnishee for a debt due to defendant. 

§ 179. - Contractual Rights of Gar- 

* nisbee 

The plaintiff’s rights against the garnishee are sub> 


Ject to any existing contractual limitations between the 
defendant and the garnishee. 

The service of a summons in garnishment or a 
trustee process does not change or interrupt the 
contractual relations existing between the garnishee 
and defendant,22 garnishment having the effect of 
transferring defendant’s rights against the garnishee 
subject to any existing contractual limitations be¬ 
tween defendant and the gamishee.22 Hence the 
garnishee cannot be held liable in such a manner as 
to deprive him of any bona fide rights growing out 
of his contractual relationship with defendant,2i 
and if by any preexisting bona fide contract the 
accountability of the garnishee to defendant because 
of the debt or property has been removed or mod¬ 
ified the garnishee’s liability is correspondingly af- 
fected.22 So plaintiff cannot compel the garnishee 
to perform his contract with the principal debtor 
otherwise than in the manner provided by the con- 
tract.22 

A garnishment proceeding, even though invalid, 


lumber, and to have declared void 
mortgrag^es given to defendant thereon 
by plaintiff’s vendee, contention of 
plaintiff that he summoned mortga¬ 
gee as trustee, because he was debtor 
to principal defendant, under Gen.L. 
•c 246. and not under c 223 § 79, was 
held untenable where he made no 
such specification in his writ and pur¬ 
sued precisely course prescribed in 
latter statute.—Shapiro v. Park Trust 
Co.. 149 N.£!. 313, 253 Mass. 383. 

82. Tex.—Beggs v. Fite, 106 S.W.2d 
1039, 130 Tex. 46, affirming Beggs 
V. Brooker. Civ.App., 79 S.W.2d 642. 
Directing writ to garnishee In ca¬ 
pacity in which he is to be charged 
see infra § 152. 

23. Trust under will and under trust 
deed 

Garnishment against garnishees in¬ 
dividually and as trustees of estate 
of deceased was held not to bind 
shares of stock held by them as trus¬ 
tees under deed of trust of deceased. 
—^Adkins V. Poth, 134 A. 444, 286 Pa. 
555. 

‘'Any other capacity” 

Description of garnishees as execu¬ 
tors and trustees of estate of de¬ 
ceased “and in any other capacity” 
was held sufficient to bind stock held 
by garnishees as trustees under deed 
of trust of deceased distinct from his 
estate.—^Adkins v. Poth, supra. 

24. Ky.—^Murphy v. Whitesides, 92 
S.W. 5. 28 Ky.L. 1108. 

Description of property or obligation 
of garnishee in writ see supra § 
152. 

26. Ky.—Murphy v. Whitesides, su¬ 
pra. 

28 C.J. p 223 note 40. 

28. La.—Ornelas v. Newburger, 72 
So. 372, 139 La. 832, 


27. Cal.—Gow v. Marshall, 27 P. 
422, 90 CaL 565. 

"Debt” and "credit” distingrulshed 
A garnished “debt” is money, owing 
by garnishee to defendant in main 
action, which may be paid over to 
sheriff levying execution on judg¬ 
ment therefor, while “credit” is 
something belonging to defendant, 
but in possession of and under con¬ 
trol of garnishee, such as promis¬ 
sory note or other evidence of in¬ 
debtedness, which may be delivered 
up or transferred to sheriff.—Sunset 
Realty Co. v. Dadmun, 88 P.2d 947, 34 
Cal.App.2d Supp. 733. 

28. Cal.—Clyne v. Fasten, Bldridge 
& Co.. 83 P. 36. 148 Cal. 287. 113 
Am.S.R. 253. 

29. Ga.—Aiken v. Smith, App., 23 S. 
E.2d 684—J. Austin Dillon Co. v. 
Edwards Shoe Stores, 186 S.E. 470, 
53 Ga.App. 437. 

N.J.—Shakin v. Abrams, 173 A. 136, 
138, 12 N.J.Mlsc. 593, citing Cor¬ 
pus Juris. 

Pa.—Taylor v. Taylor, 36 Pa.Dist & 
Co. 320. 

28 C.J. p 245 note 56. 

Contract treated as valid 
Creditor using attachment process 
thereby treats contract by which gar¬ 
nishee acquired possession of fund as 
valid.—^Austln-Nichols & Co. v. Union 
Trust Co. of Pittsburgh, 137 A. 461, 
289 Pa. 341. 

30. Minn.—S. T. McKnight Co. v. 
Tomkinson, 296 N.W. 569, 209 Minn. 
399, 134 A.L.R. 850. 

3L Mo.—^Martz v. Big llom Glass 
Co., App., 269 S.W. 697, 

28 C.J. p 246 note 57. 

“The purpose of the act . . . 

was to reach indebtedness accruing 
between the service of the summons 


of garnishment and the answer, and 
to prevent evasions and subterfuges 
on the part of garnishees; but it 
does not intend to violate existing 
contracts, or restrain the right to 
contract.”—^Aiken v. Smith, Ga.App., 
23 S.B.2d 584, 687—J. Austin Dillon 
Co. V. Edwards Shoe Stores, 186 S.E. 
470, 472, 53 Ga.App. 437—Mutual Re¬ 
serve Fund Life Ins. Co. v. Fowler, 
59 S.E. 469, 471, 2 Ga.App. 537. 
Bailment contract 
Possession of garnishee as bailee 
under contract cannot be interferred 
with until termination of contract. 
— ^Noel V. Cowan, 260 P. 116, 80 Mont. 
258. 

32. IT.D.—^Hatcher v. Plumley, 164 N. 
W. 698, 38 N.D. 147. 

28 C.J. p 246 note 58. 

Prior surrender of policy 

Judgment creditor of insured was 
held not entitled to recover on auto¬ 
mobile liability policy, where insured 
before service of garnishment writ 
surrendered policy for cancellation 
because of nonpayment of premium, 
without bad faith or fraudulent in¬ 
tent.—Musser v. Ricks, 259 N.W. 882, 
271 Mich. 174. 

33. Gfiu—J. Austin Dillon Co. v. Ed¬ 
wards Shoe Stores, 186 S.E. 470, 
53 Ga.App. 437. 

Minn.—^Hansen v. Wilmers, 202 N.W. 

708, 162 Minn. 139. 

N.J.—Shakin v. Abrams, 173 A. 136, 
138, 12 N.J.Mlsc. 593, citing Corpus 
Juris. 

Pa.—^Taylor v. Taylor, 36 Pa.Dlst & 
Co. 320, 324, quoting Corpus Juris. 
Wash.—^Parks v. Lepley, 294 P. 1020, 
1022, 160 Wash. 287, quoting Cor- 
pus Juris. 

28 C.J. p 246 note 69. 
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may prevent defendant from carrying out his part 
of an agreement with the garnishee, thereby justify¬ 
ing the garnishee in refusing to perform.34 Thus a 
bank is excused from performing its agreement to 
honor checks of a depositor to the amount of a note 
and mortgage delivered by him to the bank, where 
the note and mortgage were garnished by another, 
even though the garnishment was void.36 

Contracts with third persons. Trustee process 
cannot prevent the execution of a valid contract 
between defendant and a third person, or by the 
trustee for such person.36 

§ 180. - Liability for Interest 

a; To plaintiff 

b. To defendant 

a. To Plaintiff 

(1) Interest prior to garnishment 

(2) Interest after garnishment 

(1) Interest Prior to Garnishment 

The garnishee Is liable to the plaintiff for Interest 
up to the time of the garnishment only If he is liable to 
the defendant therefor. 

The garnishee is not liable to plaintiff for inter¬ 


est up to the time of garnishment unless he is lia¬ 
ble therefor to the principal defendant, and, con¬ 
versely, if liable to defendant he is liable to plain- 
tiff.38 

(2) Interest after Garnishment 

As a general rule the garnishee la not chargeable 
with interest In favor of plaintiff during pendency of the 
garnishment proceedings except In some Jurisdictions 
where he has failed to deposit the money or property in 
court. Liability arises, however, where the garnishee 
contests or unreasonably obstructs plaintiff's claim. 

The prevailing rule is that a garnishee is not 
chargeable with interest in favor of plaintiff during 
pendency of the proceedings,89 where he assumes 
the attitude of a mere stakeholder pending the con¬ 
troversy between plaintiff and the principal defend- 
an%^9 unless he has contracted to pay interest,^! 
or actually receives intercst,^^ or continues, after 
service of the writ, to use the money due,^^ or 
wrongfully detains it,^^ or there has been collusion 
or unreasonable delay on his part.*^® Jn some ju¬ 
risdictions, however, where a garnishee may have 
leave at any time to bring the debt into court, see 
infra § 225, he is chargeable with interest from the 
time it becomes due until it is paid if he does not 
so relieve himself from further responsibility.^® 


34. La.—^Hordes v. St. Bernard Bank, i 
74 So. 884, 141 La. 144. 

35. La.—^Bordes v. St. Bernard Bank, 
supra. 

28 C.J. p 246* note 61. 

3a N.H.—Whitcomb v. Quinlan, 76 
A. 626, 76 N.H, 429. 

37. VL—Lyman v. Orr, 26 Vt. 11$. 
28 C.J. p 247 note 66. 
sa Tex.—^Marble Falls Ferry Co. v. 
Spitler, 25 S.W. 986, 7 Tex.Civ.App. 
82. 

28 C.jr. p 247 note 66. 

39. Ky.—Swope v. Central Grey¬ 
hound Lines, 128 S.W.2d 171, 173, 
278 Ky. 104, quoting Corpus Juris. 
Me.—^Pittsfield Nat. Bank v. Dyer, 
134 A. 689, 125 Me. 466. 

28 C.J. p 247 note 68. 

Suspension of Interest during penden¬ 
cy of litigation in general see the 
C.J.S. title Interest § 55, also 33 
C.J. p 245 notes 59-62. 

Corpus Juris piloted for majority 
rule 

Ala.—Murphy v. Merchants Nat. 
Bank of Mobile, 200 So. 894, 240 
Ala. 688. 

Zhterest from time of Judgment 
In judgment creditor's action 
against garnishee, judgment credi¬ 
tor's right to interest accrued on date 
of judgment, and not on date of at- 
tachmenL—Walters v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass'n, 69 
P.2d 839, 9 CaL2d 46, 110 A.L.R. 1269. 


Alter payment into court under rule 
Where purchaser of certificates of 
convenience and necessity contracted 
to pay part of purchase price, under 
interest-bearing notes, to lien cred¬ 
itors of seller but was subjected to 
an attachment by seller's judgment 
creditor and erroneously compelled 
to pay balance due lien creditors in¬ 
to court under a rule, purchaser was 
not liable to lien creditors for inter¬ 
est accruing after payment into court 
in attachment proceeding.—Swope v. 
Central Greyhound Lines, 128 S.W. 2d 
171, 278 Ky. 104. 

40. W.Va.—^Leatherman v. Sanders, 
185 S.B. 666, 117 W.Va. 320. 

41. Me.—Pittsfield Nat. Bank v. Dy¬ 
er, 134 A. 689, 126 Me. 466. 

28 C.J. p 247 note 69. 

Interest by usage 

Where, by usage, interest was paid 
on daily balances of checking ac¬ 
counts at rates subject to modifica¬ 
tion or termination at any time by 
bank, and dependent on whether de¬ 
positor was borrower, interest was 
not part of original debt or due “ab¬ 
solutely and without any contingen¬ 
cy," so as to render bank liable for 
interest paid to depositor after serv¬ 
ice of trustee process.—U. S. Ship¬ 
ping Board Emergency Fleet Corpo¬ 
ration V. Atlantic Corporation, D.C. 
Mass., 6 F.2d 529, error dismissed, C. 
C.A., 16 F.2d 27. 
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4a. Me.—Pittsfield Nat. Bank v. Dy¬ 
er, 134 A 689, 125 Me. 466. 

28 C.J. p 247 note 70. 

43. U.S.—Loewe v. Union Sav. Bank 
of Danbury, D.C.Conn., 230 F. 308. 

28 C.J. p 247 note 71. 

44. Vt.—^Lyman v. Orr, 26 Vt. 119. 
28 C.J. p 247 note 72. 

Knowledge of gamishable oharaoter 
Bank retaining and using money 
knowing it was subject to garnish¬ 
ment was held liable for interest on 
money from service of garnishment 
process on bank.—O'Neil v. Russell, 
223 N.W. 83, 198 Wls. 11. 

45. Conn.—Candee v. Skinner, 40 
Conn. 464. 

PsL —Jones V. Manufacturers' Nat 
[ Bank, 99 Pa. 317. 

28 aj. p 247 note 73. 

46. W.Va.—Ohio Sav. Bank & Trust 
Co. V. Loewenstein Realty Co., 198 
SE. 624, 120 W.Va. 216. 

28 C.J. p 247 note 74. 

“A garnishee who would stop the 
running of interest upon the gar¬ 
nisheed debt may do so by paying 
the full amount, or a sufficiency 
thereof to satisfy the attachment, 
to the officer having the attachment 
or into court. Such payment oper¬ 
ates to stop the running of interest 
upon the amount paid and is the only 
mode by which that can be accom¬ 
plished."—Ohio Sav. Bank & Trust 
Co. V. Loewenstein Realty Co., supra. 
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In a jurisdiction where garnishment holds subse¬ 
quently accruing interest on an interest-bearing debt 
as well as the principal, a garnishment of savings 
bank deposits reaches dividends or interest accrued 
thereon after the writ was served,despite assign¬ 
ment thereof.4 S 

Effect of obstructing or contesting plaintiff^s 
claim. If the garnishee, instead of merely admit¬ 
ting his indebtedness to defendant, interposes ob¬ 
stacles to plaintiffs recovery against him by filing 
dilatory pleas,49 by making diflSculties and himself 
producing unreasonable delay,®® or by contesting 
plaintiffs claim,®! he will be charged with interest 
in favor of plaintiff during the pendency of the pro¬ 
ceedings against him. Where, however, the gar¬ 
nishee’s rights in the property or funds are suffi¬ 
ciently doubtful to justify his filing a plea of nulla 
bona, he is not chargeable with interest. ®2 

Interest as damages. In some jurisdictions the 
garnishee is not liable to plaintiff for interest on 
the debt during pendency of the proceedings recov¬ 
erable from him by the principal defendant only as 
damages for breach of contract by the detention of 
money,®3 but in other jurisdictions the rule is other¬ 
wise.®^ 

h. To Defendant 

(1) In general 

(2) Damages for detention of money 

(3) Interest payable by contract 


(1) In General 

The circumstances of the particular case are said 
to determine the garnishee’s liability to the defendant 
for Interest pending the proceedings. 

The question of whether or not the garnishee is 
liable to defendant for interest pending the garnish¬ 
ment depends largely on the circumstances of the 
particular case.®® 

Action as litigant. If a garnishee assumes the at¬ 
titude of a litigant by resisting application of the 
debt due from him to the payment of plaintiff’s 
claim against the principal defendant, he is subse¬ 
quently liable to defendant for interest during pend¬ 
ency of the garnishment proceedings,®® despite the 
general rule of his nonliability for interest recover¬ 
able only as damages for breach of contract by the 
detention of money, discussed infra subdivision 
b (2) of this section. 

(2) Damages for Detention of Money 

The garnishee ordinarily Is not liable to the defend¬ 
ant for interest pending the garnishment proceedings 
as damages for breach of contract. 

If the principal defendant, when suit was com¬ 
menced, could not have claimed interest of the gar¬ 
nishee, he cannot claim interest during pendency of 
the proceedings, if there has been no wrongful de¬ 
tention of the money by the garnishee.®*^ Hence a 
garnishee ordinarily is not liable to the principal 
defendant or his successor for interest during pend¬ 
ency of the proceedings as damages for breach of 
contract by the detention of money,®® unless he re- 


Deposit in trust wltli attorney in¬ 
sufficient 

Where the statute provides that 
payment into court will discharge 
the garnishee from Interest subse¬ 
quently accruing, deposit of sum ad¬ 
mittedly due with the garnishee’s at¬ 
torney does not have such effect— 
Murphy v. Merchants Nat Bank of 
Mobile, 200 So. 894, 240 Ala. 688. 

47. U.S.—Savings Bank of Danbury 
v. Loewe, Conn., 37 S.Ct 172, 242 

U. S. 867, 61 L.Ed. 860, affirming 236 
F. 444, 149 C.C.A. 496, L.R.A.1917B 
938. 

48. U.S.—Savings Bank of Danbury 

V. Loewe, supra. 

28 C.J. p 247 note 76. 

49. W.Va.—^Leatherman v. Sanders, 
185 S.B. 566, 659, 117 W.Va. 320, 
quoting Corpus Juris. 

28 C.J. p 248 note 79. 

■50. Colo.—Colorado Nat Bank of 
Denver v. Simpson, 121 P.2d 668, 
666, 109 Colo. 63, citing Corpus Jtu 
ris. 

28 C.J. p 248 note 80. 

SI. Pa.—Citizens Trust Co. of Clari¬ 
on, Pa., r. Trunk, 30 Pa.Dist & Co. 
611. 

28 CJ. p 248 note 81. 


garnishee who assumes the po¬ 
sition of a litigant, thereby delaying 
an adjudication on the res, will be 
chargeable with interest during the 
pendency of the proceedings against 
him.”—^Leatherman v. Sanders, 185 S. 
B. 566, 117 W.Va 320. 

Denial of obligatioiL to defendant 
subsequently found to exist 
Mo.—Stevens v. Gwathmey, 9 Mo. 
636. 

Pa—^Bachman v. Monte, 26 North. 
Co. 139, affirmed 192 A. 485, 826 
Pa 289. 

52. Pa—^Frazier v. Berg, 169 A. 641, 
306 Pa 317. 

53. Mass.—Oriental Bank v. Tremont 
Ins. Co., 4 Mete. 1. 

28 C.J. p 248 note 77. 

Right to interest as damages gener¬ 
ally see Damages |§ 51-54. 

54. Wis.—^Bau Claire Nat Bank v. 
Chippewa Valley Bank, 102 N.W. 
1068, 124 Wis. 620, 109 Am.S.R. 
966. 

28 C.J. p 248 note 78. 

65. Ga—Georgia Insurance & Trust 
Co. V. Oliver, 1 Ga. 38. 

28 C.J. p 248 note 82. 
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58. Minn.—Ray v. Lewis, 69 N.W. 

1100, 67 Minn. 365. 

28 C.J. p 250 note 6. 

57. Vt.—Platt V. Continental Ins. 
Co., 19 A. 637, 62 Vt 166. 

28 C.J. p 249 note 88. 

58. Minn.—^Ray v. Lewis, 69 N.W. 
1100, 67 Minn. 365. 

28 C.J. p 248 note 84. 

Belayed pasrmeiit of acoruixig salary 
Pa.—Powers, to Use of Finn, v. Slat¬ 
tery, 3 A.2d 780, 333 Pa 54. 
G>amtBhin.en.t subsequent to action 
A garnishee has been held liable to 
his debtor for interest pending the 
garnishment proceedings where the 
garnishment process was served on 
him after Institution of the princi¬ 
pal defendant’s action and he made 
no timely application for continuance 
of such action pending disposition of 
the garnishment proceedings.—^Al¬ 
bion Lead Works v. Citizens* Ins. 
Co., C.C.Mass., 3 F. 197. 

Right to interest as damages in gen¬ 
eral see Damages §§ 51-54. 
Suspension of interest during pend¬ 
ency of litigation in general see the 
C.J.S. title Interest $ 56, also 33 
C.J. p 245 notes 69-62. 
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tains defendant’s money for his own benefit®^ 
However, a garnishee for a smaller sum than is in 
his hands, who withholds- from the principal defend¬ 
ant more than the debt claimed by plaintiff, plus in¬ 
terest that will probably accumulate, costs, and ex¬ 
penses, may be liable to defendant for interest on 
the excess.®® 

A garnishee summoned under void process may be 
liable for interest as provided by statute in the ab¬ 
sence of a showing that he kept the money set apart 
and did not himself use it.®^ 

A debtor who is also a creditor cannot stop the 
running of interest on his indebtedness by summon¬ 
ing himself as a garnishee.®^ 

Liability to defendant's assignee. A garnishee, 
not being liable to the principal defendant for in¬ 
terest during pendency of the proceedings recover¬ 
able only as damages for the detention of money, 
is, of course, not liable to defendant’s assignee,®® 
unless he delays unreasonably in making answer,®4 
himself uses the money for which he is liable,®® 
or termination of the proceeding is unreasonably de¬ 
layed by his own fault, or he has fraudulently or 
collusively procured its institution.®® If no attach¬ 
ment of. the debt is actually made because it has 
been duly assigned and the attempted garnishee noti¬ 
fied, the process affords him no excuse for not pay¬ 
ing it to the assignee, to whom he owes it, and he 
is not within the rule of nonliability for interest,®^ 


(3) Interest Payable by Contract 

Although there Is contrary authority, garnishment 
of Itself has been held not to suspend the accrual of In¬ 
terest in favor of the defendant payable under the con¬ 
tract with the garnishee. Deposit In court, however, 
will suspend such Interest. 

Although in some jurisdictions interest accruing 
by contract creating the indebtedness is suspended 
during garnishment,®® on as much of the indebted¬ 
ness as is covered by the sum claimed in the at¬ 
tachment,®® in the absence of fraud, collusion, or 
willful or unreasonable delay on the part of the 
garnishee,*^® the prevailing rule is that such inter¬ 
est will continue to accrue in favor of the princi¬ 
pal defendant or his successors during the proceed- 
ing,7l even though the principal sum is con¬ 
demned,72 unless the garnishee has specially re¬ 
served and appropriated funds for payment of the 
debt,73 or holds the money as trustee without us¬ 
ing it or deriving any benefit from it.74 However, 
such liability for interest may be avoided by paying 
the money into court 7® 

In some jurisdictions there is a presumption which 
must be rebutted that the garnishee was ready to 
pay and held the money unemployed to await the 
decision of the law ;73 in other jurisdictions no such 
presumption exists.77 

Liability to assignee. Litigation by the garnishee 
of an assignee’s claim to the garnished money ren¬ 
ders him liable to the assignee for interest during 


59. IlL—Chicago, & B. I. R. Co. v. 
Moran, 68 N.B. 836, 187 Ill. 316, af¬ 
firming 86 IlLApp. 643. 

Iowa—^Moore v. Lowrey, 26 Iowa 336, 
96 Am.D. 790. 

aa Pa.—Jackson v. Lloyd, 44 Pa 82. 
28 C.J. p 249 note 87. 

61. Ga—^Hawkins v. Georgia Nat. 
Bank, 61 Oa 106. 

65. U.S.—Wlllings V. Consegua Pa.. 

30 F.Cas.No.17,767, 1 PetC.a 301. 

63. Iowa—Moore v. Lowrey, 26 
Iowa 336, 95 Am.D. 790. 

Masa—Oriental Bank v. Tremont Ins. 
Co., 4 Mete. 1. 

64. Mass.—Oriental Bank v. Tremont 
Ins. Co., supra 

66. Iowa—Moore v. Lowrey, 26 
Iowa 336, 95 Am.D. 790. 

68. U.S.—Fitzgerald v. CaldweU, Pa, 
2 Ball. 215, 1 L.Bd. 864. 

67. Conn.—Cox v. Cronan, 72 A. 927, 
82 Conn. 175, 135 Am.S.R. 268. 

28 C.J. p 249 note 95. 

ea Pa—^Powers, to Use of Finn, v. 

Slattery, 3 A.2d 780, 333 Pa 64. 

28 C.J. p 249 note 96. 

Foxeig]i. attachsneiLt and attachmant 
sur Judgment 

Pa—^Powers, to Use of Finn, v. Slat¬ 
tery, siipra 


69. Pa—Powers, to Use of Finn, v. 

Slattery, supra 

7a Pa—^Powers, to Use of Finn, v. 

Slattery, supra 
28 C.J. p 249 note 97. 

Duty to hasten progress of garnish¬ 
ment 

Garnishee ordinarily is under no 
duty to hasten progress of attach¬ 
ment proceeding unless requested to 
do so by his creditor as respects gar¬ 
nishee’s liability to creditor for in¬ 
terest on indebtedness during pend¬ 
ency of attachment proceeding.— 
Powers, to Use of Finn, v. Slattery, 
supra 

Defendant’s consent to oontinuanoe of 
attachment 

In foreigm attachment proceeding, 
where question was raised as to de¬ 
fendant’s residence, and defendant 
agreed that attachment should con¬ 
tinue in force, garnishee was not re¬ 
quired to account to defendant for in¬ 
terest on his Indebtedness to defend- 
ajit during continuance of attach¬ 
ment.—^Powers, to Use of Finn, v. 
Slattery, supra 
BetentioiL after decree 

In partner’s suit for accounting, 
where decree ordered defendant to de¬ 
liver bonds to plaintiff, plaintiff was 
entitled to increment accrued on In- 

AOn 


terest coupons during time bonds 
were retained by defendant pending 
attachment proceeding against plain¬ 
tiff in which defendant was garnishee. 
—^Powers, to Use of Finn, v. Slattery, 
supra 

7L Mich.—Stephens v. Pennsylvania 
Casualty Co., 97 N.W. 686, 135 
Mich. 189, ■ 3 Ann.Cas. 478. 

28 C.J. p 249 note 98. 

72. Md.—Quynn v. West, 8 Harr. & 
M. 124. 

73. Me.—Blodgett v. Gardiner,- 45 
Me. 542. 

28 C.J. p 250 note 1. 

74. Ohio.—Candee v. Webster, 9 Ohio 
St. 452—Cincinnati, N. & C. R. Co. 
V. Wood, 2 Ohio S. & C. P. 144, 1 
Ohio N.P. 198. 

75. Mich.—Stephens v. Pennsylvania 
Casualty Co.. 97 N.W. 686. 135 
Mich. 189, 3 Ann.Cas. 478. 

28 C.J. p 260 note 6. 

Right to deposit money or property 
In court see infra § 225. 

7a Me.—Norris v. Hall, 18 Ma 332. 
28 C.J. p 260 note 3. 

77. Ohio.—Candee v. Webster, 9 
Ohio St 452—Cincinnati, N. & C. R- 
Co. V. Wood, 2 Ohio S. & C. P. 144, 
1 Ohio N.P. 198. 

28 C.J. p 250 note 4. 
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pendency of the proceedings, although recoverable 
only as damages for the detention of the money.^s 

§ 181 . Lien of Garnishment 

a. In general 

b. Duration, impairment, or termination 

of charge or lien 

a. In OemeiBl 

The right created by garnishment, although frequent¬ 
ly described as a lien, is not suclr In the strict sense, un¬ 
less a statute expressly so provides, but it Is equivalent 
thereto and confers a specific right on plaintiff to the In¬ 
debtedness or property for payment of his claim superior 
to that of general creditors. Under some statutes a 
garnishment creates a lien on specific property of the 
defendant In the hands of the garnishee which will 
enable the garnisher to follow it Into the hands of third 


persons, but not on money In the hands of persons In¬ 
debted to defendant. 

Courts and text writers have in different ways 
undertaken to describe the effect created by serving 
a process of garnishment.The right acquired by 
plaintiff is a substantial legal right^o ^nd a material 
aid in the collection of the debt held by plaintiff 
against defendant.®! It is frequently described as 
a lien,®2 or an equitable lien,®® or a quasi lien.®^ 
It would seem, however, that unless the statutes ex¬ 
pressly so provide the service of a writ or sum¬ 
mons in garnishment or trustee process does not, in 
the strict sense, create a lien on any specific prop¬ 
erty in the hands of the garnishee or trustee but 
gives rise only to a contingent personal liability to 
respond therefor to any judgment which may there¬ 
after be recovered by plaintiff against defendant.®® 


7a Conn.—Cox v. Cronan, 72 A. 
927, 82 Conn. 176, 136 Am.S.R. 268. 

28 C.J. p 250 note 8. 

79. Ga.—^Anderson v. Ashford & Co., 
163 S.E. 741, 174 Ga. 660, affirming 
160 S.E. 804, 44 Ga.App. 176. 

80. U.S.—^Armour Fertilizer Works 
V. Sanders, C.C.ATex., 63 P.2d 902, 
certiorari granted Sanders v. Ar¬ 
mour Fertilizer Works, 64 S.Ct. 
345. 290 U.S. 623, 78 L.Ed. 543, and 
affirmed 64 S.Ct 677, 292 U.S. 190, 
78 Li.Ed. 1206, rehearing denied 54 
S.Ct 855, 292 U.S, 612, 78 L.Ed. 
1472. 

Fla.—^Pleasant Valley Farms & Mor¬ 
ey Condensery Co. v. Carl, 106 So. 
427, 90 Fla. 490. 

81. Fla-—Pleasant Valley Farms & 
Morey Condensery Co. v. Carl, su- 
pra. 

82. U.S.—^W. B. Worthen Co. v. 
Thomas, 54 S.Ct 816, 292 U.S. 426, 
78 U.Ed. 1344, 93 AL.R. 173, re¬ 
versing 66 S.W.2d 917, 188 Ark, 249 
—Armour Fertilizer Works v. San¬ 
ders, C.C.ATex., 63 F.2d 902, cer¬ 
tiorari granted Sanders v. Armour 
Fertilizer Works, 64 S.Ct 346, 290 
U.S. 623, 78 Li.Ed. 543, and affirmed 
64 S.Ct 677, 292 U.S. 190, 78 L.Ed. 
1206, rehearing denied 54 S.Ct 855, 
292 U.S. 612, 78 L.Ed. 1472—In re 
Snltzer, C.C.A.I11., 62 F.2d 285, 288, 
quoting Corpus Juris—Bankers’ 
Mortg. Co. of Topeka, Kan., v. Mc- 
Comb, C.C.A.C 0 I 0 ., 60 F.2d 218. 

Ark.—^Foster v.. Pollack Co., 291 S.W. 
989, 173 Ark. 68—St Louis South¬ 
western Ry. Co. V. Vanderberg; 120 
S.W. 993, 91 Ark. 252—Desha v. 

. Baker, 3 Ark. 509. 

Idaho.—Federal Reserve Bank of San 
Francisco v. Smith, 244 P, 1102, 42 
Idaho 224. 

Mlch.-T-J. T. Sinclair Co. v. I. T. 
Becker Coal Co., 249 N.W. 13, 263 
Mich. 617. 

Neb.—^Danbom v. Danbom, 273 N.W. 
502, 132 Neb. 858. 

N.C.—^Newberry v. Meadows Pertili- 

38 O.J.S.—26 


zer Co., 166 S.E. 79, 83, 203 N.a 
330, quoting Corpus juris. 

Tex.—Daniel v. East Texas Theaters, 
Clv.App., 127 S.W.2d 240, error dis¬ 
missed, Judgment correct. 

Wyo.—^Wyman, Partridge & Co. v. 
Tierney, 294 P. 781, 784, 42 Wyo. 
321, citing Corpus Juris. 

28 C.!*. p 253 note 28. 

Iflien ou defendant’s title 

A lien Is obtained on defendant’s 

title to the property In the hands of 

the garnishee.—Sullivan v. Mabey, 

264 P. 233, 45 Idaho 595. 

83. U.S.—Shingleton v. Armour 
Boulevard Corporation, C.C.AM 0 ., 
96 P.2d 473—In re Snitzer, C.C.A. 
Ill., 62 P.2d 285, 288, quoting Cor¬ 
pus Juris. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79, 83, 203 N.C. 
330, quoting Corpus Juris. 

Wis.—Maxwell v. New Richmond 
Bank, 77 N.W. 149, 101 Wis. 286, 
70 Am.S.R. 926. 

84. U.S.—^In re Snitzer, C.C.A.I11., 
62 F.2d 285, 288, quoting Corpus 
Juris. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79, 83, 203 N.C. 
330, quoting Corpus Juris. 

28 C.J. p 253 note 30. 

85. U.S.—^In re Marsters, C.C.Alnd., 
101 F.2d 366, certiorari denied Her¬ 
man V, Henley, 59 S.Ct. 788, two 
cases, 306 U.S. 663, 83 L.Ed. 1059— 
In re Snitzer, C.aAIll., 62 F.2d 
285, 288, quoting Corpus Juris. 

Cal.—Steineck v. Haas-Baruch Co., 
288 P. 1104, 106 CaLApp. 228. 

Fla.—^Pleasant Valley Farms & Mor¬ 
ey Condensery Co. v. Carl, 106 So. 
427, 429, 90 Fla. 420, citing Corpus 
Juris. 

Iowa-—^Watts v. Southern Surety Co. 
of New York, 248 N.W. 347, 216 
Iowa 160—Pierre v. Pierre, 232 N. 
W. 633, 210 Iowa 130.4—Rodgers v. 
Oliver, 206 N.W. 613, 200 Iowa 869. 

N.C.—^Newberry v. Meadows Fertlli- 
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zer Co., 166 S.E. 79, 83, 203 N.C. 
330, quoting Corpus Juris. 

N.D.—First Nat. Bank v. Rohlik, 262 
N.W. 468, 66 N.D. 72—Sargent 

County V. State, 182 N.W. 270, 47 
N.D. 561. 

28 C.J. p 258 note 27. ^ 

Ciases to which applicable 

The cases holding that a mere gar¬ 
nishment does not create a lien on 
property in the hands of the gar¬ 
nishee. but only a personal liability 
as against such garnishee, belong to 
that class where the garnishee is a 
mere agent or bailee of the judgment 
debtor and in possession of his prop¬ 
erty, and have no application to the 
csLse where the garnishee is an ad¬ 
mitted debtor of the judgment debtor. 
In such case the service of garnish¬ 
ment is a constructive seizure of the 
judgment debtor’s chose in action 
against the garnishee.—^Kinart v. 
Churchill, 230 N.W. 349, 210 Iowa 
72. 

Bight by subrogutiou 

Garnishment creates no lien in 
plaintiff’s favor, but a right by sub¬ 
rogation to defendant’s right against 
garnishee.—Pleasant Valley Farms & 
Morey Condensery Co. v. Carl, 106 
So. 427. 90 Fla. 420. 

Court may disregard ou interplefider 
That creditor had commenced suit 
in Connecticut against insurer and 
insured’s administrator appointed by 
Connecticut probate court and had 
garnished a Connecticut bank as 
debtor of insurer did not create a 
lien which federal district court 
could not disregard in determining 
right to proceeds, in interpleader pro¬ 
ceedings Instituted by Insurer.— 
Cramer v. Phoenix Mut. Life Ins. Co. 
of Hartford, Conn., C.C.AIowa, 91 F. 
2d 141, affirming, D.C., Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., v. 
Lafferty, 16 F.Supp. 740, certiorari de¬ 
nied Cramer v. Phoenix Mut. .Life Ins- 
Co. of Hartford, Conn., 68 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 571, rehearing 
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It does not create a physical attachment of any prop¬ 
erty belonging to defendant,but it amounts to 
something equivalent to a lien;^*^ it is a specific 
right conferred on plaintiff to the indebtedness or 
property for the pa3mient of his claim over and 
above mere general creditors,and it constitutes 
a lien in the sense that, as long as it continues and 
the garnishee seeks to preserve his own rights, he 
cannot pay to the principal defendant nor can the 
principal defendant collect the debt from him.^^ It 
is a notice to the garnishee to retain in its hands 
any effects belonging to defendant or any indebt¬ 


edness due to defendant;^® it appropriates to the 
garnisher, to apply on his claim, the property of, 
or owed to, defendant in the hands of, or owed by, 
the garnishee it impounds the indebtedness owed 
by the garnishee to, or the property held by him for, 
defendant,^2 and effects a transfer or assignment 
of the superior rights to the funds in the hands of 
the garnishee to the garnisher and plaintiff ac¬ 
quires such a lien or interest in the property as will 
enable him to hold the garnishee liable for the prop¬ 
erty or its value.®^ However, under some statutes 
expressly so providing, the service of garnishment 


denied 68 S.Ct. 263, 302 U.S. 778, 82 
Li.Ed. 602, certiorari denied Coburn 
V. Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., 58 S.Ct 141, 302 U.S. 
739, 82 L.£d. 571, rehearing: denied 
68 S.Ct. 263, 302 U.S. 778. 82 L.Ed. 
602, certiorari denied Cramer v. .®tna 
Life Ins. Co., 68 S.Ct. 141, 302 U.S. 
739, 82 L.Ed. 571, rehearing denied 
68 S,Ct 263, 302 U.S. 778, 82 L.Ed. 
602, certiorari denied Coburn v. .^tna 
Life Ins. Co.. 68 S.Ct. 141, 302 U.S. 
739, 82 L.Ed. 602, rehearing denied 68 
S.Ct. 263. 302 U.S. 778, 82 L.Ed. 671. 

86. U.S.—Cramer v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., 

C. C.A.Iowa, 91 F.2d 141, affirming, 

D. C., Phoenix Mut. Life Ins. Co. of 
Hartford. Conn. v. Lafferty, 16 P. 
Supp. 740, certiorari denied Cramer 
V. Phoenix Mut Life Ins. Co. of 
Hartford, Conn., 58 S.Ct 141, 302 
U.S. 739, 82 L.Ed. 671, rehearing 
denied 68 S.Ct 263, 302 U.S. 778, 
82 L.Ed. 602, certiorari denied Co¬ 
burn V. Phoenix Mut. Life Ins. Co. 
of Hartford, Conn., 58 S.Ct 141, 802 

U. S. 739, 82 L.Ecl. 571, rehearing de¬ 
nied 68 S.Ct 263, 302 U.S. 778, 82 
L.Ed. 602, certiorari denied Cramer 

V. iBtna Life Ins. Co., 68 S.Ct 141, 
302 U.S. 739, 82 L.Ed. 671, rehear¬ 
ing denied 68 S.Ct 263, 302 U.S. 
778, 82 L.Ed. 602, certiorari denied 
Cobum V. .®tna Life Ins. Co., 68 
S.Ct 141, 302. U.S. 739, 82 L.Ed. 
602, rehearing denied 68 S.Ct 263, 
302 U.S. 778, 82 L.Ed. 671. 

87. Iowa.—Watts v. Southern Surety 
Co. of New York, 248 N.W. 347, 216 
Iowa 160. 

88. U.S,—In re Snltzer, C.C.AJll., 
62 F.2d 286, 288, quoting Corpus 0^- 
xls. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.B. 79, 83, 203 N.C. 
330, quoting Corpus Juris. 

Wyo.—Wyman, Partridge & Co. v. 
Tierney, 294 P. 781, 784, 42 Wyo. 
321, citing Corpus Juris. 

28 C.JT. p 253 note 33. 

.Attachment fieri facias 

A judgment creditor of individual, 
which had a writ of attachment fieri 
facias served on corporation with 
the view of selling stock in corpora¬ 
tion standing in individual’s name. 


acquired a legal right in the nature 
of a lien to look to stock standing 
in individual’s name for satisfaction 
of its judgment.—^Unlon Nat. Bank 
of Wilmington v. Topkis Bros. Co., 
Del.Ch., 2 A.2d 148. 

U.S.—^In re Snitzer, C.C.A.I11., 62 
.2d 286, 288, quoting Corpus Ju¬ 
ris. 

Mo.—Brandom v. Power, Add.. 41 S. 
W.2d 879j. 882, citing Corpus Ju¬ 
ris—^McEwen v. Sterling State 
Bank, & S.W.2d 702. 706, 222 Mo. 
App. 660, citing Corpus Juris. 

N.M.—Mayo v. George, 248 P. 885, 
31 N.M. 693. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79, 83, 203 N.C. 
330, quoting Corpus Juris. 

28 C.J. p 263 note 34. 

9a U.S.—Cramer v. Phcsnlx Mut 
Life Ins. Co. of Hartford, Conn., 

C. C.A.Iowa, 91' F.2d 141, affirming, 

D. C., Phoenix Mut Life Ins. Co. of 
Hartford, Conn. v. Lafferty, 16 F. 
Supp. 740, certiorari denied Cramer 
V. Phoenix Mut Life Ins. Co. of 
Hartford, Conn., 58 S.Ct. 141, 302 
U.S. 739, 82 L.Bd. 671, rehearing 
denied 58 S.Ct. 263, 302 U.S. 778, 
82 L.Ed. 602, certiorari denied Co¬ 
bum V. Phoenix Mut Life Ins. Co. 
of Hartford, Conn., 68 S.Ct 141, 302 
U.S. 739, 82 L.Ed. 671, rehearing 
denied 58 S.Ct 263, 302 U.S. 778, 
82 L,Ed. 602, certiorari denied Cra¬ 
mer V. -®3tna Life Ins. Co., 58 S.Ct 
141, 302 U.S. 739, 82 L.Ed. 571, re¬ 
hearing denied 68 S.Ct. 263, 302 
U.S. 778, 82 L.Ed. 602, certiorari 
denied Coburn v. .®tna Life Ins. 
Co., 68 S.Ct 141, 302 U.S. 739, 82 
L.Ed. 602, rehearing denied 68 S.Ct 
263, 302 U.S. 778, 82 L.Ed. 671. 

9L U.S.—^In re Snitzer, C.C.A.I11., 
62 F.2d 286. 

92. Mich.—^J. T. Sinclair Co. v. I. T. 
Becker Coal Co., 249 N.W. 13, 263 
Mich. 617—^Katt v. Swartz, 165 N.W. 
717, 199 Mich. 51. 

Tex.—^Hatley v. West Texas Nat 
Bank of Big Spring, Com.App., 284 
S.W. 640, reversing, Civ.App., 272 
S.W. 671—Cooper v. Cocke, Tex.Clv. 
App., 146 S.W.2d 276—Daniel v. 
Bast Texas Theaters, Civ.App., 127 
S.W.2d 240, error dismissed, Judg¬ 
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ment correct—Stevens v. Simmons, 
Civ.App., 61 S.W.2d 122—Security 
Nat Bank v. Morgan, Civ.App., 246 
S.W. 466. 

Property regarded as in custodia 
legls see infra § 185. 

Property appropriated 

(1) A writ of garnishment appro¬ 
priates whatever indebtedness is ow¬ 
ing by garnishee to defendant from 
time of service until day named 
t^rein for filing answer. 

—McEwen v. Sterling State Bank, 
^ S.W.2d 702, 222 Mo.App. 660— 
Stevenson v. Standard Adding 
Mach. Co., 131 S.W. 162, 160 Mo. 
App. 655. 

Tex.—Security Nat. Bank v. Morgan, 
Civ.App., 245 S.W. 455. 

(2) In suit in nature of creditor’s 
bill, wherein order of attachment 
and garnishment was served on do¬ 
mestic corporation, lien was created 
on all stock of corporation owned by 
debtor defendant, and all such stock 
in possession or under control of 
corporation was impounded from 
time of service of writ of garnish¬ 
ment or attachment, although certifi¬ 
cates of stock were not in actual pos¬ 
session of corporation or shown to 
be within the state.—Danbom v. Dan- 
bom, 273 N.W. 602, 132 Neb. 858. 

93. Tex—^Abadie v. Gaylor Oil Co., 
C1V.APP., 129 S.W.2d 319. 
Prerequisites 

It is essential to the acquisition of 
this superior right by the garnisher 
that he do what is prescribed by the 
statutes in order to vest him with 
such right.—^Abadie v. Gaylor Oil 
Co., supra. 

94- Mont—^Fousek v. De Forest, 4 
P.2d 472, 90 Mont 448. 
aamlshee is chargeable 
Under statute providing for a trus¬ 
tee process, which is a form of “at¬ 
tachment” creating a lien on any 
money, goods, chattels, rights, or 
credits of principal defendant in 
trustee’s possession, trustee is 
chargeable for all of such property 
in any of its forms as he had in his 
possession when served with process 
and as later coming into his posses¬ 
sion within time in which his charge- 
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creates a lien.^s Such a statute does not, however, 
make a debt levied on a lien against the property 
of the garnishee when it was not such before the 
process or notice was served, but the lien is simply 
on the right to demand payment of the debt.^® 

A , distin ction is sometimes taken between tangi¬ 
ble property in the hands of the garnishee and debts 
owed by himjS'^ and it is held that the service of 
garnishrHeht creates an equitable or quasi lien on 
tangible property of defendant in the possession of 
the garnishee which permits plaintiff to hold the 
property for the satisfaction of his claim and to 
follow it into the hands of subsequent purchasers 
from the garnishee with notice of the situation 8 
but where the garnishee is indebted to defendant, it 
does not create a lien on the money in the hands of 
the garnishee, but a personal liability only to re¬ 
spond to any judgment that may be recovered 
against such defendant to the extent of the debt due 
defendant.^® Where under the statute the officer 
seizes and takes into his possession tangible personal 
property of defendant, or levies on the real estate 
of defendant, or under the direction of the court 
collects debts due defendant, and complies with the 
statutory requirements as to inventory, etc., plain¬ 


tiff has a lien on the property enforceable against 
subsequent purchasers but where the property gar¬ 
nished is intangible property, such as shares of cor¬ 
porate stock, or debts due by a debtor, no lien is 
acquired against any specific property of the gar¬ 
nishee by the rendition of a judgment in favor of 
plaintiff against the garnishee for the amount of the 
debt due by the garnishee to defendant and in 
such case a lien can be acquired against such prop¬ 
erty only by the issuance of an execution on the 
judgment, and by proceedings to enforce the exe- 
cution.3 Under some statutes a lien on personal 
property capable of manual delivery cannot be ac¬ 
quired by service of garnishment where the prop¬ 
erty is not taken into custody.^ 

lien or right created by the service of the 
writ is inclmate or incomplete,® and must be per- 
itcted by judgment against the garnishee® and de¬ 
fendant;*^ it is subject to defeat if final judgment 
fails either as to the main debtor or the garnishee.® 
Under statutes providing that the service of gar¬ 
nishment creates a lien, the inchoate lien created by 
the service of garnishment becomes a complete lien 
on, and in virtue of, the rendition of judgment 
against the garnishee.® However, the lien obtained 


ability may be determined.—^Protec¬ 
tive Check Writer Co. v. Collins, N. 

H. , 23 A.2d 770. 

95. Ala.—Standard Sanitary Mfg. 
Co. v'. Benson Hardware Co., 164 
So. 660, 228 Al€L 694—^Henry v. 
McNamara, 22 So. 428, 114 Ala. 107. 

Ga.—J. Austin Dillon Co. v. Edwards 
Shoe Stores, 186 S.E. 470, 63 Ga. 
App. 437—^Legrg v. Spratlin, 140 S. 
E. 618, 37 Ga.App. 392. 

96. W.Va.—Crane v. Standard Lum¬ 
ber & Mfff. Co., 87 S.E. 1018, 77 W. 
Va. 617. 

97. Or.—^Barr v. Warner, 62 P. 899, 
38 Or. 109. 

98l Neb.—^Reed v. Fletcher, 39 N.W. 
437, 24 Neb. 436. 

Tex.—Pocke v. Blum, 17 S.W. 770, 82 
Tex. 436. 

28'C.J. p 264 note 38. 

99. Neb.—Hulley v. Chedic, 36 P. 

783, 22 Nev. 127, 68 Am.S.R. 729. 

28 C.J. p 264 note 39. 

I. N.C.—^Newberry v. Meadows Fer¬ 
tilizer Co., 166 S.E. 79. 203 N.C. 
330. 

2. N.C.—^Newberry v. Meadows Fer¬ 
tilizer Co., 166 S.E. 79, 203 N.C. 
330. 

Batum of money paid not reauired 
In absence of an execution on the 
gramishee, a lien is not created so 
as to require defendant, a nonresi¬ 
dent corporation, to return to the 
jurisdiction of the court entertain¬ 
ing: garnishment proceedings money 


received by defendant from the gar¬ 
nishees after attachment and serv¬ 
ice of garnishment.—^Newberry v. 
Meadows Fertilizer Co., 166 S.B. 79, 
203 N.C. 330. 

3. N.C.—^Newberry v. Meadows Fer¬ 
tilizer Co., 166 S.B. 79, 203 N.C. 330. 

4l Mont.—Wilson v. Sax, 64 P. 46, 
21 Mont. 374, reversing on reheax- 
ing 47 P. 1101, 19 Mont. 69. 

28 C.J. p 264 note 40. 

Land 

A mere summons to garnishee does 
not create a lien on defendant's land. 
—Robson V. Shea, 5 Ky.L. 601, 12 Ky. 
Op. 428. 

6- U.S.—Armour Fertilizer Works v. 
Sanders, C.C.A.Tex., 63 F.2d 902, 
certiorari grranted Sanders v. Ar¬ 
mour Fertilizer Works, 64 S.Ct. 
346, 290 U.S. 623, 78 L.Ed. 543, 
affirmed 64 S.Ct. 677, 292 U.S. 190, 
78 L.Ei. 1206, rehearing denied 54 
S.Ct 866, 292 U.S. 612, 78 L.Ed. 
1472—^In re Snitzer, C.C.A.I1L, 62 
F.2d 285, 288, quoting OozpuB Jiu 
zis. 

Ga.—Carmichael Tile Co. v. Taarab 
Temple Bldg. Co., 170 S.E. 294, 177 
Ga 318—Anderson v. Ashford & 
Co., 163 S.B. 741, 174 Ga 660, af¬ 
firming 160 S.E. 804, 44 GaApp. 
176. 

Md.—Deibert v. State, 133 A. 847, 160 
Md. 687. 

N.C.—^Newberry v. Meadows Fertil¬ 
izer Co., 166 S.B. 79, 83. 203 N.C 
330, quoting Corpus Juris. 
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Va.—Deeds v. Gilmer, 1T4 S.E. 37, 

162 Va 167—Trimble v. Covington 
Grocery Co., 72 S.B. 724, 112 Va 
826. 

2$ C.J. p 263 note 31. 

6. U.S.—In re Snitzer, C.C.A.I11., 62 

F.2d 285, 288, quoting CorpfiB Juris 
—^In re West Hotel, D.C.Minn., 34 
F.2d 832. 

Ga—Jacobs Pharmacy Co. v. South¬ 
ern Bell Telephone Co., 193 S.E. 
487, 66 GaApp. 661. 

N.C.—Newberry v. Meadows Fertil¬ 
izer Co., 166 S.B. 79. 83, 203 N.C. 
330, quoting Corpus Juris. 

28 C.J. p 253 note 32. 

7- Ga—^Anderson v. Ashford & Co., 

163 S.E. 741, 174 Ga 660, affirming 
160 S.E. 804, 44 GaApp. 176. 

Enforoemeut must await judgment 
Enforcement of lien acquired by 
trustee process must necessarily 
await final judgment against prin¬ 
cipal debtor.—Smith v. Davis, 168 A. 
359. 131 Me. 9, 81 A.L.R. 78. 

8. U.S.—^Armour Fertilizer Works v. 
Sanders, C.C.A.Tex., 63 P.2d 902, 
certiorari granted Sanders v. Ar¬ 
mour Fertilizer Works, 64 S.Ct. 
346, 290 U.S. 623, 78 L.Ed. 643, af¬ 
firmed 54 S.Ct. 677, 292 U.S. 190, 
78 L.Ed. 1206, rehearing denied 54 
S.Ct 865, 292 U.S. 612, 78 L.Ed. 
1472. 

9. Ga—Carmichael Tile Co. v. Ta¬ 
arab Temple Bldg. Co., 170 S.E. 
294, 177 Ga 318. 
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is created by the garnishment and not by the judg- 
ment.i® 

A writ of garnishment when served does not fix 
a lien on any property other than that of the debt- 
or.ii 

The statutory requirements must be strictly com¬ 
plied with or the lien or right will not attachA^ 

b. Duratioii, Impairment, or Termination of 
Charge or Lien 

The lien or right created by the garnishment dates 
from the service of the writ and continues during the 
period it Is in effect. It cannot be impaired by any ar¬ 
rangement between defendant and the garnishee. 

The lien or right created by the garnishment, 
whatever it may be termed, see subdivisiona^of this 
section, dates from the service of the writj^ and at¬ 
taches to property and claims of defendant of a gar- 
nishable character, considered supra §§ 69-118, in 
possession of the garnishee or owed by him at the 
time of the service of the writ.^^ It cannot begin 
until the main action has been instituted.^® Under 


statutes expressly providing that the lien also at¬ 
taches to all future indebtedness accruing up to the 
date of the answer, a lien immediately attaches to. 
future indebtedness as it accrues from the date of 
service to the time for the answer as fixed by the 
process.^® The lien created by an amended answer 
on property which became subject to garnishment 
after the filing of the answer attaches as of the time 
such amended answer is filed and will not relate 
back so as to cut off the rights of third persons 
which arose between the time of the filing of the 
answer and of the amended answer.^^ ^ ij^n ac¬ 
quired, following a defective service on the gar¬ 
nishee, by proceedings which cure or waive the de¬ 
fective service,18 as by the appearance of the gar¬ 
nishee,!^ as where he files an answer,dates from 
the time such defective service is cured or waived, 
for example, the time of the appearance or the filing 
of an answer, and does not relate back to the time 
of the service of the writ so as to cut off interven¬ 
ing liens, j/lht garnisher’s lien or right continues 
during the period the writ is in effect,21 which or- 


10. Qa.—^Anderson v. Ashford & Co., 
163 S.B. 741, 174 Ga. 660, affirming 
160 S.E. 804, 44 Ga.App. 176. 

11. Tex.—^Youngblood v. Youngblood, 
01v.App.. 163 S.W.2d 731. 

12. Pa.—^Knepp v. Elder. 30 Pa.Dlst. 
& Co. 382, 86 Plttsb.Leg.J. 107. 

Prooadnre required 

A foreign attachment, in which 
plaintiff has recovered judgment 
against defendant and against gar¬ 
nishee, is not a lien against real es¬ 
tate owned by defendant when the 
foreign attachment was issued but 
aliened by him before judgment was 
recovered, if the sheriff’s return to 
the writ of foreign attachment fails 
to show that the real estate was at¬ 
tached by him in the execution of the 
writ or that the person served as 
garnishee was the tenant in posses¬ 
sion of said real estate, holding un¬ 
der defendant, and if no description 
of such real estate was hied by the 
sheriff in the office of the prothono- 
tary, as required by Act June 13, 
1836, P.L. p 568, 12 P.S. § 161 et seq. 
—^Knepp v. Elder, supra. 

Effect of appearance 

The entry of a general appearance 
by defendant in foreign attachment 
proceedings, after defendant had 
aliened certain real estate, does not 
make the foreign attachment and 
judgment subsequently entered there¬ 
on a lien on such real estate.—^Elnepp 
V. Elder, supra 

13. TJ.S.—^Armour Fertilizer Works 
v.r Sanders, C.C.A.Tex., 63 F.2d 902, 
certiorari granted Sanders v. Ar¬ 
mour Fertilizer Works, 64 S.Ct. 
346. 290 XJ.S. 623, 78 L.Bi 648, af- 
jOrmed 54 S.Ct. 677, 292 U.S. 190, 


78 Ij.Ed. 1206, rehearing denied 64 
S.Ct 866, 292 U.S. 612, 78 L.Ed. 
1472. 

A.la—Standard Sanitary Mfg. Co. v. 
Benson Hardware Co., 164 So. 660, 
228 Ala. 694—First Nat Bank v. 
Standard Chemical Co., 147 So. 682, 
226 Ala 609. 

Ga—^Anderson v, Ashford & Co., 163 
S.B 741, 174 Ga. 660, affirming 160 
S.B. 804, 44 GaApp. 176—Ownby v. 
Wager, 18 S.E.2d 686, 64 GaApp. 
433—Citizens’ Nat. Bank v. Dash¬ 
er, 84 S.B. 482, 16 GaApp. 33. 

La—^Hankins v. Sallard, App., 188 
So. 411. 

Md.—Deibert v. State, 133 A. 847, 
160 Md. 687. 

Mich,—J. T. Sinclair Co. v. I. T. 
Becker Coal Co., 249 N.W. 13, 263 
Mich. 617. 

Okl.—Berry-Beall Dry Goods Co. v. 

Adams, 211 P. 79, 87 OkL 291. 
Wash.—Bassett v. McCarty, 101 P.2d 
676, 8 Wash. 488. 

28 C.J. p 243 note 42. 

OamlshmeiLt ISBued after exeoutloii. 

Lien of garnishment issued after 
execution returned unsatisfied at¬ 
tached when order to answer was 
served on garnishee.—First Nat. 
Bank v. City Guaranty Bank of Ho¬ 
bart, 61 P.2d 673, 174 Okl. 646. 

Judgment, relates back 

Final adjudication in favor of 
judgment creditor relates back to the 
day of the garnishment and renders 
garnishment effective from date of 
its service. 

Iowa.—^Kinart v. Churchill, 230 N.W. 
349, 210 Iowa 72. 

Va.—^Trimble v. Covington Grocery 
Co., 72 S.B. 724, 112 Va. 826. 
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14- Va—^Deeds v. Gilmer, 174 S.E. 
37, 162 Va 167. 

la. N.M.—Mayo v. George, 24$ P. 
886, 31 N.M. 693. 

16* Ga—Ownby v. Wager, 13 S.B.2d 
686, 64 GaApp. 433. 

Intent of statute 

The act creating lien on all future 
indebtedness of garnishee to defend¬ 
ant accruing up to date of answer is 
intended solely to prevent fraud and 
collusion between defendant and gar¬ 
nishee.—Jacobs Pharmacy Co. v. 
Southern Bell Telephone Co., 193 S. 
B. 487, 66 GaApp. 661. 

17- Tex.—^Alexander v. Berkman, 
Civ.App., 3 S.W.2d 864, error re¬ 
fused. 

la. Ark.—^Mechanics’ & Traders’ Ins. 
Co. V. McVay, 219 S.W. 34, 142 
Ark. 622. 

19. Ark.—Mechanics* & Traders’ Ins. 
Co. V. McVay, supra 

20. Ky.—^Minter Homes Corporation 
V. Harris, 47 S.W.2d 1013, 243 Ky. 
210—Gockall v. Weighaus, 8 Ky.L. 
784. 

21. Ala—First Nat. Bank v. Stand¬ 
ard Chemical Co., 147 So. 682, 226 
Ala 609. 

Period of effect 

The writ of garnishment is in ef¬ 
fect from the date of its service to 
the date of the oral answer of the 
garnishee.—First Nat Bank v. 

Standard Chemical Co„ supra 
under terminable contract 
That officers held office at direc¬ 
tors’ pleasure under by-laws did not 
defeat lien of garnishment as to sal¬ 
ary due officer for services pending 
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dinarily is until the final disposition of the case ,22 
unless, in the meantime, it is intercepted or dis- 
solved.23 If the garnishment is discharged or plain¬ 
tiffs claim is satisfied,24 or the main action is dis- 
inissed,25 or the f und i s paid into court,26 the lien 
of the garnishment is terminated or discharged; 
and, as appears infra § 274, under statutes provid¬ 
ing for the dissolution of a garnishment by the giv¬ 
ing of a bond by defendant or the garnishee, the 
giving of the statutory bond releases the property 
or debt garnished from the lien of^arnishment. 

The right or lien secured by garnishment, even 
though it may be regarded as inchoate, see supra 
subdivision a of this section, cannot be impaired by 
any arrangement or transaction between defendant^ 
and the garnishee nor by any act of eithe^I^- ^ 
Hence, they cannot by any subsequent arrangement 
or understanding destroy or essentially modify a 
debt or claim which has been reached by plaintifif.28 
If there is a subsisting contract between the gar¬ 
nishee and the debtor for a definite time, which by 
its terms is not dissolvable at the option of one or 
both of them, no subsequent change or modification 
thereof, although valid as between themselves, can 
affect the intervening rights of the attaching cred¬ 


itor.29 So a renewal of notes after service of sum¬ 
mons in garnishment cannot affect the rights of 
plaintiff nor can defendant subordinate a lien 
held by him as security for his debt to that of an¬ 
other. 21 Where garnishment is levied on property 
in the hands of a receiptor under a prior attach¬ 
ment, the debtor, the garnishee, and prior attaching 
creditor cannot by a settlement between them dis¬ 
charge so much of the property as may remain after 
satisfying the prior attachment from the claim of 

the garnishment .22 

§ 182. -Transfer of Property 

After service of the garnishment process the de¬ 
fendant cannot transfer hla claim so as to cut off the 
garnisher’s rights; nor, where the garnishment Is con¬ 
sidered as creating a lien, can the garnishee transfer 
funds or property of the defendant in his possession so as 
to defeat a lien which has attached; but where it is 
not regarded as creating a lien on specific property, a 
bona fide purchaser from the garnishee will be protected, 
although the garnishee will not be relieved from liability. 

The service of the writ, provided the procedure 
specified by statute relative to its service is complied 
with,23 prevents the subsequent transfer by defend¬ 
ant of his claim so as to affect plaintiffs rights.24 
The principal defendant cannot by an assignment 


srarnishment.—^Pirst Nat. Bank v. 
Standard Chemical Co., supra. 

aSL Ala.—Standard Sanitary Mfg. 
Co. V. Benson Hardware Co., 164 
So. 560, 228 Ala. 694. 

Pinal Judgment 

Where no steps are taken to dis¬ 
solve the attachment, the gramishee 
is bound from the time of service 
until final Judgrment.—^Dolby v. Ting- 
ley, 2 N.W. 866, 9 Neb. 412. 
Subsequent veardict 
An execution attachment Issued by 
plaintiffs attorney to recover his fee 
out of the verdict bound a subse¬ 
quent verdict where a new trial was 
granted. The attachment continued 
alive until a trial thereon, unless dis¬ 
solved or discontinued, without limit 
as to time and without regard to the 
statute of limitations.—Sniderman v. 
Nerone, 86. Pittsb.Leg.J. 649, affirmed 
9 A.2d 335, 3^6 Pa. 306. 

S3. Ala.—Standard Sanitary Mfg. 
Co. V. Be,nson Hardware Co., 154 
So. 560, 228 Ala. 594. 

Hffect of quashal or dismissal of the 
garnishment proceeding or dis¬ 
charge of the garnishee see infra 
$ 273. 

Effect of bankruptcy of debtor as 
terminating garnishment lien see 
Bankruptcy §§ 244 c, 246 a (3). 
Effect of receivership on garnish¬ 
ment lien see the C.J.S. title Re¬ 
ceivers § 136, also 63 C.J. p 129 
note 97, p 132 note 24. 


24- Utah.—Bristol v. Brent, 99 P. 

1000, 36 Utah 213. 

28 C.J. p 264 note 42. 

Order dissolving garnishment 
The right secured by a garnish¬ 
ment is effectually and conclusively 
destroyed by an order dissolving the 
garnishment.—Pleasant Valley Farms 
& Morey Condensery Co. v. Carl, 106 
So. 427, 90 Fla, 420. 

25. N.M.—^Mayo v. George, 248 P. 
886, 31 N.M. 693. 

Before appeal 

The right to appeal from the judg¬ 
ment of dismissal will not cause the 
garnishment lien to continue in force 
during the time allowed therefor, but 
it is lost after the Judgment of dis¬ 
missal is rendered in the main action 
and until an appeal is actually taken 
therefrom and a supersedeas ob¬ 
tained.—^Mayo V. George, supra. 

26. Pa.—Stover v. Stover, 6 Pa.Co. 
614. 

Payment of fund into court see infra 
§ 226. 

27. Ga.—Ownby v. Wager, 13 S.B.2d 
686, 64 Ga.App. 433—J. Austin IMl- 
lon Co. V, Edwards Shoe Stores, 186 
S.B. 470, 63 Ga.App. 437—Legg v. 
Spratlin, 140 S.B. 618, 37 Ga.App. 
392. 

28 C.J. p 264 note 45. 

Arrangement for partial payment by 
surety 

Ai'rajigement .by. garnishee who 
owed defendant and others on build¬ 
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ing construction contract, made sub¬ 
sequent to the service of garnish¬ 
ment and before the time for answei; 
whereby surety paid creditors a part 
of their claims and garnishee gave a 
note for the balance and agreed to 
reimburse surety, did not defeat gar¬ 
nishment lien but left garnishee lia¬ 
ble to gamlsher for the amount ow¬ 
ing defendant at the time of the 
service of the garnishment.—^Yaarab 
Temple Bldg. Co. v. Carmichael Tile 
Co., 165 S.B. 319, 46 Ga-App. 642. 

2& Ga.—Ownby v. Wager, 13 S.B. 

2d 686, 64 Ga.App. 433. 

28 C.J. p 264 note 46. 

29. Ala.—^Archer v. People’s Sav. 
Bank, 7 So. 53, 88 Ala. 249—^Fowl¬ 
er V. Williamson, 62 Ala. 16. 

20. Ala.—^Leslie v. Merrill, 68 Ala. 
322. 

31. Iowa.—^Kinart v. Churchill, 230 
N.W. 349, 210 Iowa 72. 

32. Conn.—Cole v. Wooster, 2 Conn. 
203. 

33. Pa.—^Knepp v. Elder, 80 Pa.Blst 
& Co. 382. 

34. U.S.—Sanders v. Armour Fertili¬ 
zer Works, Tex., 64 S.Ct. 677, 292 
U.S. 190, 78 L.Bd. 1206, 91 A.L.R. 
950, affirming, C.C.A., Armour Fer¬ 
tilizer Works ,v. Sanders, 63 F.2d 
902, certiorari granted Sanders v. 
Armour Fertilizer Works, 64 S.Ct. 
845, 290 U.S. 623, 78 L..Bd. 643 and 
rehearing denied 64 S.Ct. 866, 292 
U.S. 612, 78 Ii.Bd. 1472. 
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after garnishment cut off the rights of plaintiffs^ 
or enter into a contract with the garnishee whereby 
it is sought to divert the obligation from defendant 
to another.SS However, where the garnishment is 
ineffective because premature, a subsequent assign¬ 
ment of the property garnished gives to the assignee 
a right prior and superior to that of the garnisher.S7 
Where the service of a writ or summons in gar¬ 
nishment or trustee process is regarded as creat¬ 
ing a lien, the lien will not be defeated by a trans¬ 
fer of the property or indebtedness to a transferee 
with notice of the garnishment,38 although defend¬ 
ant has the power to transfer the debt or property 
subject to the claim created by the garnishment.^^ 
Where, however, the garnishment is regarded as 
not creating a specific lien on property in the hands 
of the garnishee, see supra § 181 a, one who pur¬ 
chases tangible property from the garnishee in good 
faith and without notice of the garnishment will be 
protected but a garnishee who during the pend¬ 
ency of the garnishment proceedings transfers prop¬ 


erty or funds in his hands belonging to the garnish¬ 
ment debtor is not thereby relieved from liability to 
the garnisher.41 A garnishee who holds property 
pledged as security for defendant's indebtedness to 
it and sells it for an inadequate price is accountable 
to the garnisher for the difference between the val¬ 
ue of the property pledged and the sale price there- 
of.42 

Negotiable instruments, A bona fide assignee 
from the defendant of a negotiable instrument be¬ 
fore maturity takes it free of any garnishment 
served on the maker prior to the assignment 
but a transferee of notes after maturity and after 
service of the writ of garnishment on the maker 
takes the notes subject to the lien of the writ of 
gamishment.**^ Where the lien of the garnishment 
does not extend to negotiable securities, an assignee 
of the garnishee will take such securities free of 
any lien of the garnisher, even though the assignee 
took with notice of the garnishment proceeding, 
and the mere fact that the assignee had notice of 


Tex.—Cooper v. Cocke, Civ.App., 145 
S.W.2d 275. 

Transfer void 

The sale or transfer of corporate 
stock impounded by garnishment is 
void, even though the officer serving 
garnishment writ does not In fact 
take possession of the stock.—Com¬ 
monwealth of Massachusetts v. Da¬ 
vis, Tex.Civ.App., 160 S,W.2d 643. 

35. Mo.—^McEwen v. Sterling State 
Bank, 5 S.W.2d 702, 222 Mo.App. 
660. 

Pa.—Carol v. Perlmutter, 41 Pa.Dist. 
& Co. 702, 30 Del,Co. 269, 66 York 
Leg.Rec. 85. 

Tex.—Gordon v. Litwood Oil & Sup¬ 
ply Co., Civ.App., 261 S.W. 400— 
First State Bank & Trust Co. of 
Taylor v. Blum, Clv.App., 239 S.W. 
1036. 

Wash.—^Yakima Trust Co. v. Zlntheo, 
237 P. 729, 136 Wash. 889. 

Wls.—Prlelipp v. Sauk County, 254 
N.W. 369, 216 Wis. 16. 

28 C.J. p 255 note 61. 

Priority as between garnishment and 
prior assignment see supra 9 77. 
Assignee takes subject 

Person taking assignment of bank 
deposit after commencement of gar¬ 
nishment proceedings took it with 
all burdens of garnishment proceed¬ 
ings.—^McBwen v. Sterling State 
Bank, 6 S.W.2d 702, 222 Mo.App. 660. 
Assignment as seonrity 

Where defendant assigned claim 
against garnished public contractor 
to secure assignee against possibil¬ 
ity of loss on preexisting liability as 
surety, contractor was unauthorized 
to recognize assignment after serv¬ 
ice of garnishment summons.—First 
Nat. Bank v. MacDougald Const. Co., 
166 S.E. 256, 46 Ga.App. 863. 


Where debt accrues after garnish¬ 
ment served 

A defendant may not, after service 
of writ of garnishment, dispose of 
impounded funds by assignment or 
otherwise, even though the debt ac¬ 
crues after service of the writ.— 
Cooper V. Cocke, Tex Civ.App., 146 S. 
W.2d 276. 

Prior to deposit in court 
An assignment by defendant after 
service of the writ, but prior to the 
time the money was deposited in the 
court by the garnishee, does not en¬ 
title the assignee to the fund.—Coop¬ 
er V. Cocke, supra. 

Assignment of lease 
Landlord’s assignment of lease, 
after service of garnishment on ten¬ 
ant, did not convey landlord's gar¬ 
nished interest in growing crops.— 
McConnell v. Babcock, 208 N.W. 160, 
49 S.D. 616, affirmed 219 N.W. 963, 63 
S.D. 46. 

36y Ga—^Legg y. Spratlin, 140 S.E. 

618, 37 GaApp. 392. 

37. S.D.—John Deere Plow Co. of 
Moline v. Tulnstra, 200 N.W. 61, 
47 S.D, 556. ' 

SSL Wis.—Maxwell v. Bank of New 
Richmond, 77 N.W. 149, 101 Wis. 
286, 70 Am.S.R. 926. 

28 C.J. p 265 note 52. 

39. Ill.—Smith v. Clinton Bridge Co., 
13 Ill-App. 672. 

4a Neb.—Benedict v. T. L. V. Land 
& Cattle Co., 92 N.W. 210, 66 Neb. 
236. 

41. Wash.—^Maury v. Toledo Log¬ 
ging Co., 1 P.2d 896, 163 Wash. 563. 

42. Mich.—^Kyte v. Macivor, 263 N. 
W. 289, 266 Mich. 268. 

43. Ga.—^Mims v. West, 38 Ga 18, 
96 Am.D. 379. 
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Assignment as collateral security 

Where note was assigned before 
maturity as collateral security for 
rent past due and to accrue, and as¬ 
signee had no notice of garnishment 
proceeding at time of assignment, 
assignee’s successor and not judg¬ 
ment creditor of payee was entitled 
to judsrment and payment of proceeds 
of note paid into registry of court in 
garnishment proceeding instituted by 
judgment creditor.—Davis v. First 
Nat. Bank, Tex.Civ.App., 136 S.W.2d 
259. 

OOnstmctive notice 
A purchaser of note is not charged 
by law with notice of all prior gar¬ 
nishment proceedings instituted for 
purpose of impounding funds due 
on note.—Davis v. First Nat. Bank,, 
supra. 

44. Wash.—Guaranty Security Co. v^ 
Coad, 197 P. 326, 14 Wash. 166, de¬ 
nying rehearing 195 P. 22, 114 
Wash. 166. 

45. Ga.—Carmichael Tile Co. v. Ya- 
arab Temple Bldg. Co., 170 S.E. 294, 
177 Ga. 318. 

Negotiable bill of lading 

Where an action was begun by for¬ 
eign attachment of goods being trans¬ 
ported by a railroad company under 
a negotia.ble bill of lading which was 
in possession of a bank, by serving 
the attachment on the bank it was. 
not enjoined from further negotiat¬ 
ing the bill, as Uniform Bills of Lad¬ 
ing Act § 24, Pa.St.1920 § 1082, for¬ 
bids an attachment ’’unless the bill 
be first surrendered to the carrier or- 
its negotiation enjoined.”—Pottash. 
v. Albany Oil Go., 118 A. 817, 274 Pa.. 
884. 
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the garnishment proceeding will not subject his 
rights in the instrument assigned to those of the 
garnisher, since such proceeding does not directly 
affect the property involved.^® 

§ 183. Priorities between Garnishment and 
Other Liens or Claims 

a. In general 

b. Claims of garnishees 

c. Mechanics* liens, laborers* liens, and 

special trusts or agreements 

a. In General 

In general a garnishnnent creates a prior right as 
against general creditors of the defendant, and Is superior 
-to any lien or right subsequently acquired against the 
property or claim garnished, but inferior and subject to 
prior liens and claims thereto. 

A garnishment does not impound the property 
garnished for the benefit of defendant’s creditors 


generally.^7 As against general creditors, it cre¬ 
ates a prior right to the extent of plaintiff s claim,^* 
except as may be otherwise provided by statute 
but it binds the garnishee to hold the credits in his 
hands for the protection and payment of the judg¬ 
ment of the garnisher only,50 and does not bind him 
to retain all sums and assets owing to defendant, 
regardless of the amount, until judgment is en¬ 
tered against him as garnishee.5i The garnisher, 
however, does not stand in the position of a pur¬ 
chaser in good faith and for value,^2 but is in no 
better position than a purchaser or an assignee with 
noticehence, whether or not a garnishment right 
is prior to other liens or claims on the debt or 
property pursued ordinarily depends on whether or 
no t it is prior jn timeJ^ The lien or right of a gar¬ 
nishment is subject to preexisting rights of third 
persons,^® and does not displace prior valid and 
bona fide rights and claims against the debt or 
property involved.^® A lien acquired on the prop- 


46. Ga.—Carmichael Tile Co. v. Ya- 
arab Temple Bldg-. Co., 170 S.B. 
294, 177 Ga. 318. 

47. D.C.—Smith v. Shapiro, 67 F.2d 
432, 61 App.D.C. 66. 

48. Ariz,—^Ellery v. Gumming, 14 P. 
2d 709, 40 Ariz. 612, 83 A.L.R. 1081. 

OkL—Burrus Mill & Elevator Co. of 
Oklahoma v. Kingfisher College, 76 
P.2d 906, 909, 182 Okl. 220, citing 
Corptui Jazis. 

28 C.J. p 265 note 27. 

Tint seizing creditor 

Where money in garnishee’s pos¬ 
session was seized under fieri facias 
and garnishment and accounts were 
of equal nature, first seizing creditor 
is entitled to sufficient thereof to sat¬ 
isfy judgment.—^Louisiana Oil Refin¬ 
ing Corporation v. Hammett, La.App., 
145 So. 38. 

49. Ind.—Bryan v. Burkam, 42 Ind. 
507. 

28 C.J. p 256 note 68. 

50. D.C.—Smith v. Shapiro, 57 F.2d 
432, 61 App.D.C. 66. 

51. D.C.—Smith v. Shapiro, supra. . 

52. Ala.—Sloss V. Glaze, 164 So. 61, 
54, 55, 231 Ala. 234, quoting Cor¬ 
pus Juris. 

Ariz.—Valley Products v. Kubelsky, 
68 P.2d 69, 49 Arln 500. 

Colo.—Collins V. Thuringer, 21 P.2d 
709, 710, 92 Colo. 433, quoting Cor¬ 
pus Juris. 

Del.—^Union Nat. Bank of Wilmingrton 
V. Topkis Bros. Co., Ch., 2 A. 2d 
148. 

OkL—Wilson’s v. Jackson, 263 P. 107, 
128 OkL 299. 

28 C.J. p 256 note 61. 

53. Ala.—Sloss V. Glaze, 164 So. 51, 
64, 66, 231 Ala. 234, quoting Oox- 
pus Juris. 

Colo.—Collins V. Thuringer, 21 P.2d 


709, 710, 92 Colo. 433, quoting Cor¬ 
pus Juris. 

28 C.J. p 256 note 62. 

54. Colo.—Collins v. Thuringer, su¬ 
pra, quoting Corpus Juris. 

Del.—^Unlon Nat. Bank of Wilmington 

V. Topkis Bros. Co., Ch., 2 A.2d 148. 
28 C.J. p 255 note 59. 

Dissolution by bankruptcy proceed¬ 
ings see Bankruptcy §§ 244 c, 246 a 
(3). 

Priority: 

Between garnishment and attach¬ 
ment see Attachment § 272 b (4). 
Of banker’s contract lien over gar¬ 
nishment lien on bank deposit 
see Banks and Banking § 309. 
Right as between garnisher and ben¬ 
eficiaries of assignment for bene¬ 
fit of creditors under which gar¬ 
nishee holds the property garnished 
see Assignments for Benefit of 
Creditors § 162. 

55. Minn.—^Healy-Owen-Eta.rtzell Co. 
v. Meiricourt Equity Exch., 204 N. 

W. 627, 164 Minn, 1. 

Holder of warehouse receipt 

Comp.L.N.D.1913 $ 3114, providing 
that grain on hand in'insolvent ele¬ 
vator shall be first applied exclusive¬ 
ly to redemption of outstanding 
warehouse receipts, gives holders of 
tickets special property therein, at¬ 
tending it on shipment into Minne¬ 
sota, superior to rights of general 
creditor of elevator garnisheeing pro¬ 
ceeds,—^Healy-Owen-Hartzell Co. v. 
Merricourt Equity Exch., supra. 

56. U.S.—^Equitable Life Assur. Soc. 
of U. S, V. Moore, D.C.I11., 29 F. 
Supp. 179. 

Ala.—Sloss V. Glaze, 164 So. 61, 64, 
231 Ala. 234, quoting Corpus Juris. 
Colo.—Collins V. Thuringer, 21 P.2d 
709, 710, 92 Colo. 433, quoting Cor¬ 
pus Juris —Clatworthy v. Ferguson, 
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210 P. 693, 696, 72 Colo. 259, cltln? 
Corpus Juris. 

Del.—^Union Nat. Bank of Wilmington 
V. Topkis Bros. Co., Ch., 2 A.2d 148. 
S.C.—Brown Const. Co. v. Massachu¬ 
setts Bonding & Insurance Co., 179 
S.B. 697, 176 S.C. 76. followed in 
181 S.E. 6. 177 S.C. 306. 

28 C.J. p 266 note 60. 

Claim of true owner 
Where defendant, acting for the 
true owner of property, sold it in 
his own name, and a creditor of de¬ 
fendant garnished the proceeds in the 
buyer’s hands, the true owner could 
maintain a claim to the proceeds.— 
Mixon V. Lacey, 112 S.B. 377, 28 Ga. 
App. 604. 

Relation back of rights 

Where surety is forced to pay 
claims against contractor, surety’s 
rights to funds, which would have 
been due to contractor, relate back 
to time surety entered into contract; 
hence surety’s rights are superior to 
rights of contractor’s attaching credi¬ 
tors.—Brown Const Co. v. Massa¬ 
chusetts Bonding & Insurance Co., 
179 S.B. 697, 176 S.C. 76, followed in 
181 S.E. 6, 177 S.C. 306. 

Claims or liens held superior to gar¬ 
nishment 

(1) Where bus licensee borrowed 
money from bank to repossess his 
certificate of convenience and necessi¬ 
ty which he had transferred to an¬ 
other, and persons signed licensee’s 
note as sureties only if certificate 
was returned to licensee, but if it 
it was not returned money was to 
be returned to bank to discharge note, 
and licensee executed to signers a 
mortgage on certificate, and, after 
money was deposited with clerk of 
court, licensee’s creditor attached 
such money and licensee agreed that 
money might be paid to creditor if 
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erty or funds in the hands of the garnishee prior 
to the attachment of the garnishment lien, 57 as by 
a prior valid pledge, 58 or deed of trust,59 or mort- 
gage,60 is superior thereto; and, as appears supra 
§ 77, the garnisher cannot ordinarily take as against 
a prior assignee for value, although a mere order 
by defendant to the garnishee to pay the funds in 
his hands to a third person, which order is not an 
assignment and is revocable at the will of defend¬ 
ant, will not ^ke precedence over a subsequent gar- 
nishment.5iyAlso, where the garnishment is of the 
proceeds of a sale, discounts allowed by the terms 
of the sale52 and the expenses of the sale®® may be 
deducted from the amount subject to garnishment 
On the other hand, the service of a writ of garnish¬ 


38 C.J.S. 

ment on a debtor of the principal defendant ordi¬ 
narily creates a right in the property of such de¬ 
fendant, or in a debt due him by the garnishee, su¬ 
perior to any lien or privilege subsequently^^" 
quired against such property or debt®^ In some 
jurisdictions, however, the mere service of a sum¬ 
mons of garnishment does not give a priority as 
against the holder of a judgment,®® but the fund 
garnished is to be paid over to judgments or exe¬ 
cutions against defendant according to the priority 
established by law,®® which is according to the pri¬ 
ority of the older judgment,®’ so that the lien of a 
garnishing creditor is inferior to the lien of a judg¬ 
ment of a date prior to his,®® although, to avoid the 
hardship which might ensue to a garnishing creditor 


licensee lost his suit against his 
transferee, and licensee lost such 
suit, signers who paid note to bank 
and who intervened in attachment 
proceeding were entitled to the mon¬ 
ey in possession of clerk.—Slusher v. 
Ward, 144 S.W.2d 226, 284 Ky. 204. 

(2) Rights of surety on highway 
construction contractor’s bond to per¬ 
centages retained by highway depart¬ 
ment are superior to rights of con¬ 
tractor’s creditor who attached per¬ 
centages before contractor defaulted, 
where percentages were retained un¬ 
der terms of contmct as security for 
performance of contract and could 
not become due and owing to con¬ 
tractor until contract had been com¬ 
pleted, and hence at time of attach¬ 
ment contractor had no rights in per¬ 
centages which could be attached by 
his creditor,—^Brown Const. Co. v. 
Massachusetts Bonding & Insurance 
Co., 179 S.B. 697, 176 S.C. 76. followed 
in 181 S.B. 6, 177 S.C. 306. 

Claim held net superior to garnish¬ 
ment 

(1) Where beet grower, in contract 
with sugar company, requested com¬ 
pany to furnish labor, and company 
promised grocer to insert grocer’s 
name in checks to beet worker, to 
whom grroceries were furnished, 
worker’s creditor garnishing grower 
was held entitled to priority over 
grocer as regards wages due from 
grower to worker.—Meyer v. Delta 
Market, 57 P.2d 3, 98 Colo. 421. 

(2) Under agreement between land¬ 
lord and tenant that latter should 
sell goods on which landlord had a 
lien, and, after paying outstanding 
mortgages and setting aside suffllclent 
sum to move tenant to another place, 
landlord was to have proceeds to ap¬ 
ply on his*lien, the landlord was not 
entitled to amount allowed for re¬ 
moval as against creditors of tenant, 
garnishing proceeds of sale in hands 
of clerk of sale, where tenant was 
not complaining.—Korner v. McEIir- 
gan, 210 N,W. 562, 202 Iowa 815. 


Claims held equal 

The rights of a creditor who fails 
to institute an attachment suit with¬ 
in ninety days after the sale of his 
debtor’s property without compli¬ 
ance with the Bulk Sales Law, and 
to serve the purchaser as garnishee 
within such time, are not superior, to 
the rights of a creditor, whose judg¬ 
ment was listed as the only lien on 
the property in the contract of sale, 
although legally the latter was a par¬ 
ty to the fraud to the extent that 
he should not be permitted to secure 
any greater rights under the con¬ 
tract than any other creditor.—^Flrst 
Nat. Bank v. Swan Machinery Co., 
242 S.W. 429, 210 Mo.App. 463. 

67. Ga.—J. Austin Dillon Co. v. Ed¬ 
wards Shoe Stores, 186 S.B. 470, 53 
Ga.App. 437. 

Ky.—Minter Homes Corporation v. 
Harris, 47 S.W.2d 1013, 243 Ky. 210 
—Beattyville Coal Co. v.* Moore, 55 
S.W. 911, 21 Ky.L. 1609. 

68. Mo.—^Brown v. Maguire’s Real 
Estate Agency, 121 S.W.2d 754, 760, 
343 Mo. 336, citing Corpiu Jnrls. 

28 C.J. p 256 note 64. 

69- Mich.—Keppel v. Moore. 33 N. 

W. 499, 66 Mich. 292. 

28 C.J. p 256 note 65. 

ea Tenn.—Jackson v. Coffman, 75 S. 

W. 718, 110 Tenn. 271. 

Priority between chattel mortgage 
and garnishment see Chattel Mort¬ 
gages S 297. 

61- Hawaii.—Coulter v. Morrison, 30 
Hawaii 158. 

62. S.D.—^Farmers’ State Bank of 
Turton v. Van Houten, 219 N.W. 
206, 52 S.D. 528. 

63. S.D.—Farmers’ State Bank of 
Turton v. Van Houten, supra. 

64. Ill.—^Fornoff v. Smith, 281 IlL 
App. 232, 238, citing Corpus Juris. 

28 C.J. p 256 note 67. 

Priority as between garnishment and 
subsequent assignment see supra § 
182. 

XTuacoepted bill of exohange 
The lien of a garnishment of funds 
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in the hands of the drawee arising 
from the service of the garnishee 
summons on him prior to the ac¬ 
ceptance, or knowledge or notice of 
the outstanding bill of exchange, is 
paramount to the rights of the hold¬ 
er of the bill.—^Live Stock State Bank 
V. Hise, 185 N.W. 498, 150 Minn. 301— 
Lewis V. Lawrence, 14 N.W. 587, 30 
Minn. 134. 

trnpresented prior oheok 

A writ of garnishment served on a 
bank in an action against a depositor 
creates a lien on the deposit superior 
to the rights of the payee of a prior 
check of the depositor which had not 
been presented.—^Love v. Ardmore 
Stock Exch., 82 S.W. 721, 5 Ind.T. 202, 
67 L.RA. 617. 

Uen for repairs 

Motor company which made re¬ 
pairs on automobile subsequent to 
service on it of garnishment sum¬ 
mons to recover car acted at peril 
and could not set up lien for repairs 
against plaintiff.—^Model Chevrolet 
Co. V. Golden, 293 P. 195, 146 Okl. 2. 
Bents 

Garnishment lien is prior to mort¬ 
gage lien for rents garnisheed before 
mortgagee’s demand therefor.—^Farm¬ 
ers’ Union Jobbing Ass’n v. Sullivan, 
21 P.2d 303, 137 Kan. 450, modifying 
19 P.2d 476, 137 Kan. 196. 

65. Ga.—Patterson v. Beck, 66 S.E. 
911, 133 Ga. 701—^Herndon v. Brad- 
dy, 146 S.E 496, 39 Ga.App. 165. 
68. Ga—^Herndon v. Braddy, supra 
28 C.J. p 256 note 69. 

67- Ga—^Herndon v. Braddy, supra 

68. Ga—Garrard v. Moffett, 61. Ga 
93—Shorter v. Moore, Trimble & 
Co., 41 Ga 691—^Herndon v. Braddy, 
146 S.E. 495, 39 GaApp. 165. 

In so far as the decision in Gen¬ 
eral Motors Acceptance Corporation 
V. Bank of Valdosta., 120 S.B. 794, 
31 GaApp. 475, holds that, under the 
authority of the act of 1901, GaL. 
1901 p 65, GaCode 1933 $ 46-203, or 
for any other ^reason, the subsequent 
garnishment creditor’s Hen on the 
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who is compelled to surrender the fund raised by 
his efforts to older judgments, the statute may pro¬ 
vide that the expenses of the moving creditors must 
be first paid by the judgment creditors receiving the 
benefit of their diligence.®^ Also, in some jurisdic¬ 
tions, a prior garnishment creditor is entitled as 
against a subsequent levying creditor of the gar¬ 
nishee who first obtained judgment to share in the 
funds of defendant in such a manner as would be 
permitted had a general assignment for the benefit 
of both creditors been madeJ® 

A prior right obtained by a garnishing creditor 
is not lost by the fact that he files an amended affi¬ 
davit and causes a second writ of garnishment to 
be served where the amendment is one authorized 
by statute.71 

Irregular service. A garnishee by answering can¬ 
not waive a defective service of the attachment so 
as to affect creditors whose rights have already at¬ 
tached,72 but, where the answer cures the defective 
service, liens acquired after the answer are subject 
to the lien of the garnishment.^^ 

b« Olaims of Garnishees 

A garnishment lien or right is subject to equities 
and demands existing in favor of the garnishee at the 
time the lien or right attached, but is superior to claims 
which came into existence thereafter. 

Under the rule that plaintiff in garnishment ac¬ 


quires no better rights than defendant, see supra § 
176, a lien or right existing by force of the gar¬ 
nishment only is subject to and inferior to equities 
and demands e xist ing in favor of, the garnishee 
against defendant,74 even though not due at the 
time of the service of the writ,-75 but it is not sub- 
j'ect to an indebtedness which came into existence 
after service of the writ,7® and the garnishee is not 
entitled to retain the goods of defendant77 or apply 
the debt due him78 to discharge a credit given or 
loan made after service of garnishment. Where 
the garnishee holds the property of defendant as a 
lienor, mortgagee, or pledgee for the security of an 
indebtedness owing to the garnishee, he can be held 
liable only for the surplus remaining after the sat¬ 
isfaction of such indebtedness.72 By express pro¬ 
visions of some statutes, the garnishee may be com¬ 
pelled to give up his claim against the property on 
payment to him of the debt secured.^^ Although the 
garnishee may hold security on different kinds of 
property, he cannot be compelled to satisfy his de¬ 
mand from that which is less convenient and avail¬ 
able to himself in order to aid other creditors who 
are not secured but a building and loan associ¬ 
ation may not appropriate payments made on shares 
of stock pledged as collateral security for a mort¬ 
gage loan to the payment of that debt, after a gar¬ 
nishment has been served on it by a creditor of the 
stockholder, and may be required to exhaust the 
mortgage security before resorting to the stock.82 


fund, is superior to that of the older 
common-law judgment, it is unsound, 
and should not he followed, and 
therefore is overruled.—^Herndon v, 
Braddy, supra. 

69. Ga.-«-Herndon v. Braddy, supra. 
28 C.J. p 267 note 70. 

Koving creditor 

Plaintiff, whose garnishment sum¬ 
mons is first served on common gar¬ 
nishee, is “moving creditor” whose 
expenses are first payable from fund 
garnished.—^Herndon v. Braddy, su¬ 
pra. 

70. Mont.—^Montana Nat. Bank v. 
Merchants* Nat. Bank, 49 P. 149, 
19 Mont 586, 61 Am.S.R. 532. 

71. Wash.—Mottet v. Stafford, 162 P. 
1001, 94 Wash. 672. 

72i Ky.—^Robinson & Co. v. Bash¬ 
am's Assignee, 6 Ky.Xi. 445. 

73. Ky.—Paducah Lumber Co. v. 
Langstaff, 6 Ky.L. 445, 13 Ky.Op. 
164. 

74. Ill.—^Paisley v. Park Plreproof 
Storage Co., 222 IlLApp. 96. 

Minn.—^Wunderlich v. Merchants' 
Nat Bank, 124 N.W. 223, 109 Minn. 
468, 134 Am.S.R. 788, 27 L.R.A.,N.S., 
811, 18 Ann.Cas. 212. 

Pa.—^Keystone State Corporation v. 


Union Indemnity Co., 43 Pa.Dist & 
Co. 69. 

Tex.—Orleans Mfg. Co. v. Hinkley, 
Civ.App., 61 S.W.2d 865, error dis¬ 
missed. 

Subject to offset 

A garnishment lien is subject to 
any claim or right of offset in gar¬ 
nishee at time of service of summons 
of garnishment or up to time for an¬ 
swer, provided right in garnishee was 
not result of bad faith on garnishee's 
part.—Jacobs Pharmacy Co. v. South¬ 
ern Bell Telephone Co., 193 S.B. 487, 
56 Ga.App. 661. 

Joint llabUlty 

A garnishee may not set off a pay-, 
ment from the proceeds of goods of 
defendant of a liability for which 
he and defendant were jointly liable. 
—Poncher v. Mohawk Auto Equip¬ 
ment Co., 244 I11.APP. 218. 

Admission of indebtedness 

Garnishee who, after service of 
garnishment, paid defendant salary 
due him, Instead of applying it on 
indebtedness due from defendant, ad¬ 
mitted indebtedness to amount paid 
defendant.—^Paisley v. Park Fireproof 
Storage Co., 222 IllApp. 96. 

75. Cplo.—^Pay v. Bank of Del Norte, 
230 P. 785, 76 Colo. 223. 
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76. Colo.—^Day v. Bank of Del Norte, 
supra 

77. Conn.—^Edwards v. Baldwin, 2 
Root 23. 

73. Colo.—^Day v. Bank of Del Norte, 
230 P. 786, 76 Colo. 223. 

79. Mo.—Brown v. Maguire's Real 
Estate Agency, 121 S.W.2d 764, 
343 Mo. 336. 

28 C.J. p 258 note 8d. 

Detexmlnation of surplus 

In determining the surplus; the 
garnishee is not entitled to deduct an 
attorney’s fee for services alleged 
to have been rendered in connection 
with the sale by the garnishee of 
the pledged property where the sale 
was made by an auctioneer who was 
paid a fee for his services and there 
were no legal proceedings instituted 
or necessary in the sale of the prop¬ 
erty.—^Hancock v. O'Donnell, 117 A. 
688, 274 Pa. 114. 

80. Colo.—^Bank of Grand Junction 
V. Bank of Vernal, 256 P. 660, 81 
Colo. 483. 

Ill.—Stoops V. Lake View State Bank, 
,257 IlLApp. 660. 

28 C.J. p 258 note 90. 

81. Me.—^Emmons v. Bradley, 66 Me. 
333.. 

82. Pa.—Monumental Building & 
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Where defendant if indebted to the garnishee, the 
garnishee has a Tight to funds coming into his hands 
or future indebtedness to defendant on his part su¬ 
perior to that of plaintiff in garnishment.^^ How¬ 
ever, a garnisher can recover against a garnishee 
who permits defendant to stay constantly in debt to 
him so that at no time does defendant have any 
amount due him over and above his indebtedness 
which is subject to garnishment, and who at the 
same time permits defendant to draw his salary 
without regard to such indebtedness.^^ 

Under some statutes the garnishee may set off 
demands he has against the garnisher.85 

c. Mechanics’ LLens, liaboreis’ Liens, and Spe¬ 
cial Trusts or AgreemeiLts 

Priority as between a garnishment lien or right and 
a laborers’, mechanics', or materialman’s lien is de¬ 
pendent on the time as of which they attach, the one 
prior In time being the superior Men. The garnishment 
lien is subject to the rights of persons ‘for whom the 
garnishee holds under a special trust or prior valid 
agreement, and under some statutes claims for labor 
have priority under specified conditions over garnish¬ 
ment liens. 

In jurisdictions where laborers’, mechanics’, and 
materialmen’s liens, on the taking of the proper stat¬ 
utory steps to perfect the lien, date back to the mak¬ 
ing or recording of the contract, the commencement 


of the building or improvement, or the time when 
the labor is performed or the material furnished, 
see the CJ.S. title Mechanics’ Liens §§ 177-181, al¬ 
so 40 C.J. p 264 note 36-p 269 note 6, the rights of 
such lien claimants to funds due the contractor are 
superior to the rights of a garnishor where the gar¬ 
nishment was served subsequent to the time as of 
which the lien dates but prior to the time the prop¬ 
er statutory steps to perfect the lien were taken,86 
but if the proper statutory steps to perfect the lien 
are never taken, the garnishment is effectual and 
gives a right precedent to that of the laborer or ma- 
terialman.87 However, in jurisdictions where such 
liens date as of the time when the claim or notice 
of lien is filed or recorded, see the CJ.S. title Me¬ 
chanics’ Liens § 177, also ^ C.J. p 264 notes 36-38, 
a garnishment served on the owner in a suit against 
the contractor before a subcontractor, laborer, or 
materialman has served his notice on the owner is 
superior to the lien of the subcontractor, laborer, 
or materialman. 88 Where there is no right to a me¬ 
chanic’s lien by reason of the property improved be¬ 
ing owned by husband and wife jointly, and the wife 
not having joined in a written contract for the im¬ 
provement, as required by statute, see the C.J.S. title 
Mechanics’ Liens §§ 75, 81, also 40 C.J. p 119 note 
96, p 121 notes 35-38, the wife cannot, by consent- 


Loan & Savings Ass’n v. Jackson, 
17 Pa.Dist & Co. 769. 

83. XJ.S,—Western Casualty & Sure¬ 
ty Co. v. National Mut Casualty 
Co.. C.CJLMiss.. 117 F.2d 440. 

Ga.—Aiken v. Smith, App., 23 S.B1. 
2d 584. 

S.D.—^Farmers’ State Bank of Tui> 
ton V. Van Houten, 219 N.W. 206, 
207, 52 S.D. 628. citing Corpus Jtu 
xis. 

28 C.J. p 259 note 92. 

Superior lien 

A garnishee, if the debtor be in¬ 
debted to him. has a lien on funds 
coming into his hands, or future in¬ 
debtedness to the debtor on his part, 
superior to that of the plaintiff in 
garnishment. He is entitled to pay 
himself before he is reaulred to col¬ 
lect for the benefit of others; and 
this applies to any past indebtedness 
due him by the defendant.—^Aiken v. 
Smith, Ga.App., 23 S.B.2d 684—Mu¬ 
tual Reserve Life Ins. Co. v. Fowler. 
59 S.B. 469, 2 Ga.App. 687. 

Showing regntred to prevent offset 
In absence of showing that any 
money due casualty company's agent 
came into possession or control of 
company, that company continued 
to pay or permit agent to draw sal¬ 
ary or compensation after service of 
garnishment writ by agent’s Judg¬ 
ment creditor, or that any part of 
money paid by agent to company rep¬ 
resented premiums belonging to com¬ 


pany which had been collected dur¬ 
ing life of garnishment writ, credi¬ 
tor was entitled to no recovery from 
company.—Western Casualty & Sure¬ 
ty Co. V. Nationad Mut. Casualty Co., 
C.C.A.M1SS., 117 F.2d 440. 

84. Mo.—^Ralston Purina Co. v. King. 
App., 101 S.W.2d .734. 

85. Ill.—Fomoff V. Smith, 281 Ill. 
App. 282. 

Set-off or counterclaim by garnishee 
see supra 9 203. 

86. Ala.—^Le Grand v. Hubbard, 112 
So. 826. 216 Ala. 164, distinguish¬ 
ing Conboy v. Frlcke, 60 Ala. 414, 
as dealing with a local act for the 
city and county of Mobile, which 
had little in common with present 
statutes. 

Conn.—New Haven Orphan Asylum v. 
James A. Haggerty Co., 142 A. 847, 
108 Conn. 232. 

Ill.—^Nelson v. Urban, 236 Ill.App. 
447, explaining Mueller v. Kroll, 
207 Ill.App. 306, and Nesbitt v. 
Dickover, 22 Ill App. 140, by stat¬ 
ing that the Nesbitt case was *'de- 
cided before the present Mechanics' 
Lien Act was enacted," and that 
that fact was not called to the at¬ 
tention of the court in the Mueller 
case, which case was based on the 
Nesbitt case. 

Ky.—^Fenck & Schmidt Lumber Co. v. 
Mehler, 43 S.W. 403, 102 Ky. Ill, 
19 Ky.L. 1146. 
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Neb.—Jones v. Holy Trinity Church, 
17 N.W. 362, 16 Neb. 81. 

Garnishment cannot preclude right 
to lien 

Right of materialmen and laborers 
to fix liens and impound amount due 
could not be precluded by gamish- 
I ment served before time given them 
by law had expired.—^Pittsburgh 
! Plate Glass Co. v. Beck, Tex.Civ.App., 
298 S.W. 916. 

87. Colo.—Schradsky v. Dunklee, 48 
P. 666, 9 Colo.App. 394. 

88. WIs.—^Dorestan v. Krieg, 29 N. 
W. 676, 66 Wis. 604. 

40 C.J. p 286 note 76. 

Contrary authority 

In California it was held in the 
case of Tuttle v. Montford, 7 Cal. 
358, and without reference to the 
prior case of Cahoon v. Levy, 6 Cal. 
296, 65 Am.D. 615, which was fol¬ 
lowed in later California cases, see 
Brennan v. Marsh, 10 Cal. 435, that 
the lien of a subcontractor filed, and 
notice given to the owner of the- 
building, within the required statu¬ 
tory time, attach from the time the 
work was commenced and take pre¬ 
cedence over a garnishment served 
on the owner against the head con¬ 
tractor, after tlie work was com¬ 
menced and before the filing and 
serving of notice of the lien. 
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ing to a decree establishing a lien, dispossess or 
postpone a prior right under garnishment proceed¬ 
ings.^^ 

The interest in a fund owed by a property owner 
under a contract with a contractor of a subcontrac¬ 
tor with an unexercised, revocable power of attor¬ 
ney to receipt money and pay bills from the con¬ 
tractor, which power is not a part of the contract 
of subletting, is inferior to that of the contractor’s 
garnishing creditor.^® 

Where the garnishee holds under a special trust 
for the benefit of a particular class of persons, the 
gamisher, where his rights arise from matters ex¬ 
traneous to the special trust, is not entitled there¬ 
to nor can he take so as to prevent the garnishee 
from using the funds in his hands for, or discharg¬ 
ing his indebtedness to defendant by, pa)rment of 
a specified claim of a third person under a prior 
agreement therefor .®2 An agreement between a 
contractor and his sureties that all payments under 
the contract shall be impressed with a trust and de¬ 
posited in a bank to pay the laborers and material- 
men creates a right to have the fund used for the 
special purpose named which is superior to the 


rights of a preexisting unsecured creditor of the 
contractor.®® 

Labor claims. Under the provisions of some stat¬ 
utes, a logger’s lien for labor is superior to rights 
imder a garnishment of the same date based on a 
claim other than for labor.®^ A statutory right of 
priority for labor claims filed within a specified time 
may not be extended to claims other than those 
specified,®5 or to funds other than those designat¬ 
ed.®® 

§ 184. Priorities between Garnishments 

Except as statutory provisions provide otherwise, a 
prior garnishing creditor has a Hen on the property 
garnished superior to that of a subsequent garnishing 
creditor. 

A prior garnishing creditor is as a general rule 
entitled to have the property or effects in the hands 
of the garnishee applied to the satisfaction of his 
claim to the exclusion of subsequent garnishing 
creditors,®*^ and in case such property or effects are 
more than sufficient to satisfy the claim of the first 
garnishing creditor the subsequent garnishing cred¬ 
itors share therein in their respective orders;®® but 
if the garnishee satisfies the claim of the gamisher 


89. Mich.—^McMillan v. Schneider, 
110 N.W. 961, 147 Mich. 258. 

9a Wash.—^Arcweld Mfg. Co. v. Bur¬ 
ney, 121 P.2d 350, 12 Wash.2d 212. 
Power not coupled with Intereat 
Where subcontractor’s interest in 
fund owed by property owner under 
contract with contractor could come 
into existence only by exercise of a 
power conferred on subcontractor 
by a power of attorney executed by 1 
contractor after making of subletting 
agreement, and power of attorney 
was not intended as security to sub¬ 
contractor, the power of attorney did 
not constitute a “power coupled with 
an interest.”—^Arcweld Mfg. Co. v. 
Burney, supra. 

91. Ga.—Carmichael Tile Co. v. Ta- 
arab Temple Bldg. Co., 186 S.E. 
504, 182 Ga. 348. 

BuUdiag snbfloriptioxiL fond 

Garnisher is not entitled to priority 
in proceeds of subscriptions, made on 
condition that money paid thereunder 
be used in construction of building, 
for benefit of creditors who furnished 
labor and material in construction of 
building, by reason of judgmient ob¬ 
tained against garnishee Incident to 
suit on debt arising independently of 
construction of building, since terms 
of subscriptions created special trust 
in proceeds thereof for benefit of 
those who contributed labor and ma¬ 
terials to building.—Carmichael Tile 
Co. V. Yaarab Temple Bldg. Co., su¬ 
pra. 

92, Ga.-^. Austin Dillon Co. v. Ed¬ 


wards Shoe Stores, 186 S.B. 470, 
53 Ga.App. 437. 

Claims for labor and material 
Where defendant performed work 
for garnishee as independent contrac¬ 
tor under agreement that garnishee 
would pay out of the contract price 
all bills for labor and material, mon¬ 
ey received by defendant from a third 
person and turned over to garnishee 
to apply on bills for labor and mate¬ 
rial, which included bills for labor 
and material performed for said third 
person as well as for labor and ma¬ 
terial performed for garnishee, was 
not subject to the lien of the gar¬ 
nishment—J, Austin Dillon Co. v. 
Edwards Shoe Stores, supra. 

93. Tex.—^Nesbit v. Dallas Bank & 
Trust Co., Civ.App., 82 S.W.2d 692. 

94. Wash.—^Du Bois Lumber Co. v. 
Dietderich, 165 P. 884, 97 Wash. 1. 

95. Cal.—Steele v. International Air 
Race Ass’n of America^ 122 P.2d 
693, 50 Cal.App.2d 176. 

9a Pa.—^Keystone Lumber Co. v. 
Spellman, 26 Pa.Dist. 640. 

Proceeds of sale 

Under Act April 9, 1872, P.L. p 47, 
as amended by Act May 12, 1891, P. 
L. p 64, claims for wages have no 
preference as against an attachment 
sur judgment of a debt This act 
gives wage claims a preference only 
out of the proceeds of sale of prop¬ 
erty levied on by the sheriff or 
caused by operation of law.—Key¬ 
stone Lumber Co. v. Spellman, supra. 
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97. Colo.—^Larimer Coiinty Bank & 
Trust Co. V. Colorado Rubber Co., 
243 P. 622, 79 Colo. 4. 

Okl.—Oklahoma Tool & Supply Co. 
V. Drumright State Bank of Drum- 
right 222 P. 975, 97 Okl. 166. 

Pa.—^Keystone State Corporation v. 
Union Indemnity Co., 43 Pa.Dist 
& Co. 69. 

Tex.—Gillespie v. Citizens Nat. Bank 
of Weatherford, Civ.App., 97 S.W. 
2d 310. 

28 C.J. p 257 note 73. 

Pailure to file allegatioiLB and inter¬ 
rogatories 

Garnishment writs first issued and 
served give lien prior to subsequent 
garnishing creditors, notwithstand¬ 
ing failure to file allegations and in- 
terrogatoriea—^Lemer v. Lutes, 45 S. 
W.2d 33, 184 Ark. 1133. 

Agreement 

Where the garnishee in a chancery 
attachment agrees, at defendant’s di¬ 
rection, to pay the funds attached to 
the ga'rnisher, a subsequent garnish¬ 
er is not entitled to share therein.— 
Rudd V. Paine, C.C.D.C., 20 P.Cas.No. 
12,108, 2 Cranch C.C. 9. 

9a Colo.—^Larimer County Bank & 
Trust Co. V. Colorado Rubber Co., 
243 P. 622, 79 Colo. 4. 

Mass.—^Mechanics’ Sav. Bank v. 

Waite, 22 N.E. 915, 160 Mass. 234. 
Pa.—Keystone State Corporation v. 
Union Indemnity Co., 48 PaDist. 
& Co. 69. 
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without waiting* for entry of judgment against him¬ 
self the assets or credits in his hands are released 
from the lien of the garnishment, and if he parts 
with the balance of defendant's assets in his hands 
or pays defendant the balance of the debt due him 
before he is served with a subsequent garnishment 
he is not liable thereunder.99 However, under the 
statutes in some jurisdictions, several creditors who 
have procured the issuance and service of writs of 
garnishment are permitted to share pro rata in the 
fund reached and, in jurisdictions where priority i 
of right to the property garnished is determined by 
priority of judgment and not priority of garnish¬ 
ment process, see supra § 183 a, a prior garnishing 
creditor has no priority over a subsequent garnish¬ 
ing creditor where their judgments are of equal dig¬ 
nity, as where they were rendered on judgments 
obtained at the same term of court.^ 

Where several garnishments are issued against , 
the same garnishee in behalf of different creditors 
to reach the same property or fund, their priority 
is determined by priority of time,^ and priority of 
time is determined by the time of service of the 
writ or summons on the garnishee,^ and not by the 
order in which they were issued® or delivered to 
the officer for service,® This rule has been applied 
where several writs were in the hands of the same 
officer.7 However, in some jurisdictions it has 
been held that the writ first placed in the officer's 
hands is entitled to priority of lien over a second 
writ which is first served on the garnishee.® 

Simultaneous garnishments. Where several writs 
of garnishment are served simultaneously, the sev¬ 
eral garnishing creditors share equally in the prop¬ 
erty or effects in the hands of the garnishee.® 


Writs served at different times on same day. The 
rule that the law does not regard fractions of a day 
has been applied in determining the priority of writs 
served on the same day, and it has been held that 
the services in such a case are to be treated as si- 
multaneous.i® The contrary has also been held, 
however, and the priority of several writs served on 
the same day has been determined by the respective 
hours of the day at which they were served,and 
the fact that several writs were given to the officer 
for service on the same day does not prevent pri¬ 
ority being awarded to the one which was first 
served. 

Irregular service. The lien of a garnishment 
regularly and lawfully made after a garnishment 
served on the garnishee before the summons in the 
main action was issued and delivered to the officer 
for service, but before such defect in the first gar¬ 
nishment has been waived, is superior to the lien of 
the first garnishment.^® 

§ 185. Custody or Control of Debt or Proper¬ 
ty 

After service of garnishment ^e property garnished 
Is regarded as in custodia legis./Although under some 
statutes the garnishee may deliver the property or pay 
the debt garnished to the officer who served the process, 
ordinarily the garnishee retains It and becomes the cus¬ 
todian thereof as a stak^^lder* as far as the rights 
of the garnishor and t1ie~defendant are concerned, but 
with the right to subject it to such use and control as 
any Interest he possessed therein at the time of garnish¬ 
ment warrants. 

After levy of garnishment the debt or propei^ 
reached is ordinarily regarded, according to deci¬ 
sions on question, as in custodia legis,^^ and the 


90 . D.C.—Smith v. Shapiro, 67 F.2d 

432, 6 X APP.D.C. 66 . 

1 . m.—^National Bank of America v. 
Indiana Banking Co., 2 N.E. 401, 
114 Ill. 483. 

28 C.J. p 267 note 72. 

2. Ga.—Willis V. Parsons, 18 Ga. 
335—^Herndon v. Braddy, 146 S.E. 
495, 39 Ga.App. 166. 

3. N.D.—^Hatcher v. Plumley, 164 N. 
W. 698, 38 N.D. 147. 

28 C.J. p 267 note 76. 

4. Tex.—Harrell v. Mexico Cattle 
Co., 11 S.W. 863, 73 Tex. 612. 

28 C.J. p 257 note 76. 

5. U.S.—McCobto v. Tyler, D.C., 15 
P,Cas.No.8,705, 2 Cranch C.C. 199. 

6m TJ.S.—^McCobb v, Tyler, supra. 

7. U.S.—^McCobb v. Tyler, supra 
Miss.—Boone v. McIntosh, 62 Miss. 
744. 

8m S.C.—Callahan v. Hallowell, 2 S. 
C.Li. 8. ' 

28 C.J. p 257 note 80. 


9. Ala.—Guilford v. Beeves, 16 So. 

661, 103 Ala. 301. 

28 C.J. p 257 note 81. 
la Pa.—Baldwin’s Appeal, 86 Peu 
483. 

28 C.J. p 268 note 82. 

11 . Colo.—^Larimer County Bank & 
Trust Co. V. Colorado Bubber Co., 
243 P. 622, 79 Colo. 4. 

218 C.J. p 268 note 83. 

12 . Pa.—^North Shore B. Co. v. 
Pennsylvania Co., 70 Pa.Super. 406. 

13- Minn.—Nash v. S. M. Braman 
Co., 297 N.W. 755, 210 Minn. 196. 
Who may attack prior garnishment 
Plaintiff in a Junior garnishment 
may attack a prior garnishment by 
showing that it was made without 
authority of law, and that Junior 
garnishment was lawfully made be¬ 
fore defect or illegality of prior gar¬ 
nishment W€Ls waived.—Nash v. S. M. 
Braman Co., supra. 

14. D.C.—International Finance Cor¬ 
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poration v. Jawi.* 3 h, 71 P.2d 985, 
63 App.D.C. 262. 

Idaho.—^Federal Beserve Bank of 
San Francisco v. Smith, 244 P. 
1102, 1103, 42 Idaho 224, citing 
Corpus Juris. 

Md.—^International Bedding Co. v. 
Terminal Warehouse Co., 126 A 
902, 146 Md. 479, 40 A.Ii.B. 960. 
Mo'.—^Brandom v. Power, App., 41 S. 
W.2d 879, 882, citing Corpus Juris 
—^McBwen v. Sterling State Bank, 
5 S.W.2d 702, 706, 222 Mo.App. 660, 
citing Corpus Juris. 

Mont.—^Fousek v. De Forest, 4 P.2d 
472, 90 Mont 448. 

Okl.—Berry-Beall Dry Goods Co. v. 

Adams, 211 P. 79, 87 Okl. 291. 
S.D.—^Bowman v. Larsen, 220 N.W. 

489, 53 S,D. 246. 

28 C.J. p 259 note 96. 

Notwithstaadiug garnishee’s right of 
possessiou 

Sheep garnished in hands of bailee 
by bailor’s creditor are In custodia 
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garnishee is regarded as a mere stakeholder,1° er parties until a legal result has been regularly 

who is supposed to be indifferent as to who shall reached,22 and that it is his right and duty to in- 

have the money or property^® and who must not sist that no property or effects be taken out of his 

do any voluntary act to the prejudice of either hands except on valid process but there is other 

plaintiff or defendant.^*^ His business is to let the authority which holds that he is not required as a 

law take its course between the litigants,^® except condition precedent to paying over funds or surren- 

that he may protect lumself from unauthorized acts dering property of a defendant to investigate the 

and proceedings.^^ The garnishee becomes cus- regularity or legality of the proceedings.24 His 

todian of the property for the purposes of the gar- duty is to comply strictly with the orders of court 

nishment,20 and he is bound to keep it safely.2i It served on him,25 to retain for the benefit of the gar- 

has been held that he is required to exercise a high nisher26 the fund27 or property,28 as against de¬ 
degree of care in protecting the rights of the oth- fendant28 or any subsequent purchaser or pledgee,20 


legis notwithstandingr bailee has 
right of possession under contract.— 
Noel V. Cowan, 260 P. 116, 80 Mont. 
258. 

16. La.—Goodwin v. Southern Kraft 
Corporation, App., 6 So. 2d 78 S. 
Miss.—Brondum v. Rosenblum, 117^ 
So. 363, 364, 151 Miss. 91, citing 
^^rpns Juris. * 

. Silo/^Brandom v. Power, App., 41 S. 
^-^.2d 879, 882, citing Corpus Juris 
—McBwen v. Sterling State Bank, 
5 S.W.2d 702, 706, 222 Mo.App. 660, 
citing Corpus Juris. 

Pa.—Stem & Co. v. Harrod, 90 Pa. 
Super. 327. 

Utah.—^Upper Blue Bench Irr. Dist 

V. Continental Nat. Bank & Trust 
Co., 72 P.2d 1048, 93 Utah 825. 

28 C.J. p 259 note 97. 

Entitled to protection 
The trustee in trustee process is 
a mere stakeholder and as such Is 
entitled to the protection of the 
court.—^Allin v. Georgas, 6 N.Ei.2d 
27; 296 Mass. 70—Webb v. Cohen, 182 
N.E. 337, 280 Mass. 292. 

16. Minn.—Midland Loan Finance 
Co. V. Kisor, 287 N.W. 869, 206 
Minn. 134. 

17. Me.—^McIntosh v. Bramsbn, 157 
A. 234, 130 Me. 420. 

Miss.—Brondum v. Rosenblum, 117 
So. 863, 364, 151 Miss. 91, citing 
Corpus Juris. 

Mo.—^Brandom v. Power, App., 41 S. 

W. 2d 879, 882, citing Corpus Juris 
—McEwen v. Sterling State Bank, 
5 S.W.2d 702, 706, 222 Mo.App. 660, 
citing Corpus Juris. 

Tex.—Pure Oil Co. v. Walsh-Woldert 
Motor Co., Civ.App., 36 S.W.2d 802, 
error dismissed. 

28 C.J. p 259 note 98. 

Failure to request abatement in re¬ 
plevin suit 

Where consignee’s creditor gar¬ 
nished calves, whereupon consignor 
sued garnishees in replevin, garni¬ 
shees’ failure to file abatement plea 
or request conditional judgment did 
not invalidate replevin Judgment.— 
Brandom v. Power, Mo.App., 41 S.W. 
2d 879. 

1& Miss. —^Brondum v. Rosenblum, 


117 So. 363, 364, 151 Miss. 91, citing 
Corpus Juris. 

28 C.J. p 259 note 99. 

19. Miss.—^Brondum v. Rosenblum, 
117 So. 363, 151 Miss. 91. 

2^ Mo.—^Brandom v. Power, App., 41 
^ S.W.2d 879, 8&2, citing Corpus Ju¬ 
ris —^McEwen v. Sterling State 
Bank, 5 S.W.2d 702, 706, 222 Mo. 
App. 660, citing Corpus Juris. 

OkL—Berry-Beall Dry Goods Co. v. 

Adams, 211 P. 79, 87 OkL 291. 

28 C.J. p 259 note 1. 

21. Md.—^International Bedding Co. 

V. Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.L.K. 960. 

22. Pa.—Mulvlhin V. Philadelphia 
Sav. Fund Soc., 177 A. 487, 117 Pa. 
Super. 455. 

Bank must protect depositor 

Both commercial and savings banks 
owe duty to protect their depositors’ 
interests in garnishment proceedings. 
—^Mulvihill V. Philadelphia Sav. Fund 
Soc., supra. 

23. Pa.—Melloy v. Burtis, 16 A. 747, 
124 Pa. 161—^Marano v. Granata, 30 
A.2d 243, 151 Pa.Super. 454. 

24. La.—Goodwin v. Southern Kraft 
Corporation, App., 6 So. 2d 783. 

On debtor 

Such duty devolves strictly on the 
debtor.—Goodwin v. Southern Kraft 
Corporation, supra. 

25. La.—Goodwin v. Southern EZraft 
Corporation, suprcu 

Oovemed by court 
Garnishee appearing in court in re¬ 
sponse to garnishee summons is gov¬ 
erned as to garnished funds by court 
orders and directions.—Savard v. 
Physicians’ Casualty Co., 247 N.W. 
667, 124 Neb. 627. 

26^ Mass.—^Arlington Trust Co. v. Le 
Vine, 197 N.E. 195; 291 Mass. 246. 
Minn.—Gilbert v. Pioneer Nat. Bank 
of Duluth, 288 N.W. 168, 206 Minn. 
213. 

27. Ark.—^HajTis v. Harris, 146 S. 

W. 2d 539, 201 Ark. 684. 

Mo.—^Brandom v. Power, App., 41 S. 
W,2d 879, 882, citing Corpus Juris 
—^McEwen v. Sterling State Bank, 
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5 S.W.2d 702, 706, 222 Mo.App. 660, 
citing Corpus Juris. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79, 203 N.C. 330. 

28 C.J. p 259 note 2. 

Gamisher need not show where prop¬ 
erty located 

The garnlsher need not point out 
to the garnishee, a life insurance 
company, the precise place where its 
check for a death claim, the proceeds 
of which the garnishment seeks to 
reach, is located, since the garnishee 
ought so to conduct its business that 
it would be sufficient that it be ad¬ 
vised of the policy involved.—Bloom 
V. Kah., 255 Ill.App. 456. 

28L Ark.—^Harris v. Harris, 146 S. 

W.2d 539, 201 Ark. 684. 

Md.—^International Bedding Co. v. 
Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.L.R. 960. 
Mich.—^Detroit Fidelity & Surety Co. 

V. Schinagel, 247 N.W. 782, 262 
Mich. 685. 

Mo.—^Brandom v. Power, App., 41 S. 

W. 2d 879, 882, citing Corpus Juris 
—^McEwen v. Sterling State Bank, 

6 S.W.2d 702, 706, 222 Mo.App. 660, 
citing Corpus Juris. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79, 203 N.C. 330. 

28 O.J. p 260 note 3. 

99. Md.—^International Bedding Co. 
V. Terminal Warehouse Co., 126 A. 

. 902, 146 Md. 479, 40 A.L.R. 960. 
OkL—^Berry-Beall Dry Goods Co. v. 

Adams, 211 F. 79, 87 Okl. 291. 

Not entitled to possession or benefit 
Defendant is not entitled to the 
possession of, or benefit from, the 
property garnished until the garnish¬ 
or’s claim is satisfied.—^Detroit Fi¬ 
delity & Surety Co, v. Schinagel, 247 
N.W. 782, 262 Mich. 685. 

Suspends right to demand possession 
The service of the garnishment 
process suspends defendant’s right to 
demand possession of the property or 
payment of the debt.—^Berry-Beall 
Dry Goods Co. v. Adams, 211 P. 79, 
87 Okl. 291. 

30u Md.—^International Bedding Cow 
V. Terminal Warehouse -Co., 126 A. 
902, 146 Md. 479, 40 A.L.R. 960. 



§ 185 


QABNI8HMENT 


38 C.J.S. 


and even as against the true owner,to be disposed 
of in accordance with the order of the court, until 
judgment is obtained, or the proceeding is otherwise 
terminated; and, in the absence of express provision 
in the statutes to the contrary, he is entitled to re¬ 
tain possession and control until other disposition 
of the property or fund has been made by the 
court,and it remains subject to whatever right or 
interest he may have therein ;3 3 and if the gar¬ 
nishee fails to retain the property garnished he is 
liable for the value thereof to the garnisher if he 
is. successful in his action against defendant.34 
However, there is authority which holds that the 
garnishee is not required to retain possession of the 
property garnished as against a person not a party 
to the garnishment proceedings who possesses a su¬ 
perior title and would otherwise be entitled to its 
possession,35 or where to do so would place him in 
a worse position than he would otherwise have oc¬ 
cupied with respect to the goods or credits gar- 
nished.36 Under some statutes the garnishee may 
deliver the property3 7 or pay the debt38 to the offi¬ 
cer who has served the writ of garnishment on him. 
Where the garnishee’s indebtedness is on purchase- 
money notes he should tender the money to the 
court, requesting that it be applied to the satisfac¬ 
tion of his notes before being paid over to either 
of the contestants.33 


The officer serving the garnishment process does 
not have a right to demand that either the goods or 
money be forthwith delivered to him.^0 After fil¬ 
ing his return in the garnishment proceedings the 
sheriff has no further control or authority over the 
property and cannot lawfully release it from the 
garnishment; it can be released only by an order 
of the court wherein the action is pending, and de¬ 
fendant can obtain its release only by order of the 
court or the express consent of plaintiff.^i How¬ 
ever, it has been held that where the garnishee holds 
possession of the property garnished under a con¬ 
tract of bailment he loses the right thereto when 
the bailment contract ends, and the sheriff should 
then take the property into his possession, and that 
the owner has no control over, or right to dispose 
of, the property after the termination of the bail¬ 
ment; nor does the garnisher have any authority 
to deliver the property into the custody of anyone, 
cither before or after the bailment has ended.42 

Where the garnishee abandons the proj^rtyj the 
court may appoint a suitable person to take charge 
of it.“*3 

Ouster from possession by wrongdoer. Where 
property is held by the trustee at the time of serv¬ 
ice of the writ, he is not discharged by the fact 
that the property is to be taken from his posses¬ 
sion by a wrongdoer,although it may furnish a 


Mo.—^Brandom v. Power, App., 41 
S.W.2d 879, 882, citingr Corptu 
tAm —^McBwen v. Sterling: State 
Bank, 5 S.W.2d 702, 706, 222 Mo. 
App. 660, citing: Coxpiui JiltIs. 

Okl.—^Berry-Beall Dry Goods Co. v. 

Adams, 211 P. 79. 87 Okl. 291. 

28 C.J. p 260 note 4. 

32. Okl.—^Berry-Beall Dry Goods Co. 
V. Adams, 211 P. 79, 87 Okl, 291. 

28 C.J. p 260 note 5. 

33. Okl.—^Berry-Beall Dry Goods Co. 
V. Adams, supra. 

Besolssion of contract *by minor 
Where a minor, previous to the 
service of trustee process on him, 
purchased a horse of the principal 
debtor and g:ave his note therefor, but 
under an agreement that if the horse 
proved unsound he mig:ht return it 
and receive back the note, and after 
the service of the trustee process, and 
before he became of ag:e, the minor 
rescinded the contract and delivered 
the horse to the principal debtor, and 
after becoming: of ag:e he made a dis¬ 
closure setting: forth these facts, it 
was held that he was not charg:eable 
as trustee.—Wilder v. Bldridg:e, 17 
Vt. 226. 

34. Ark.—Harris v. Harris, 146 S.W. 
2d 539, 201 Ark. 684. 

35. Iowa.—^Booth v. Gish, 39 N.W. 

704, 75 Iowa 461. / 


SflCortgragree 

Under statute providing: that, in 
the absence of stipulations to the 
contrary, the mortsa.g:ee of personal 
property is entitled to possession, 
the agent of the mortgagor in charge, 
who has been served with garnish¬ 
ment process in an action against 
the latter, cannot prevent the mort¬ 
gagee from taking possession of the 
property, and is properly discharged 
in the garnishee proceeding.—^Booth 
V. Gish, supra. 

Prior purchaser 

Where garnishment process was 
served on warehouse company to cov¬ 
er flour stored with it for account of 
a flour company, the garnishee could 
not, by reason of such process, refuse 
to deliver flour theretofore purchased 
for cash from flour company ajid 
stored with garnishee.—Collins v. 
Kent Storage Co., 199 N.W. 634, 228 
Mich. 137. 

36. Mass.—^Van Camp Hardware & 

Iron Co. V. Plimpton, 64 N.B. 538, 

174 Mass. 208, 76 Am.S.R. 296. 
tmioadlng ox transporting goods 

When goods of a defendant have 
been loaded on a ship by a steam¬ 
ship company, in the usual course of 
its business, for carriage to a dis¬ 
tant port, at the time the company 
is served with trustee process, and 
the expense and delay attending the 


unloading of them will be as much 
as they are worth, the' trustee can¬ 
not be required either to unload them 
or at its own risk to transport them 
to their destination, and return them 
to the port of shipment to answer 
the demands of the writ.—^Van Camp 
Hardware & Iron Co. v. Plimpton, su¬ 
pra. 

37. N.C.—^Newberry v. Meadows Per- 
Ulizer Co., 166 S.B. 79, 203 N.C. 330. 

38. N.C.—^Newberry v. Meadows Fer¬ 
tilizer Co., supra. 

39. Ark.—Pox v. Pinson, 289 S.W. 
329, 172 Ark. 449. 

40. Okl.—Berry-Beall Dry Goods Co. 
V. Adams. 211 P. 79, 87 Okl. 291. 

Reason for rule 

The garnishee may have some right 
to the possession of the goods or in¬ 
terest therein, or the debt may not 
yet be due.—Berry-Beall Dry Goods 
Co. V. Adams, supra. 

41. Idaho.—^Federal Reserve Bank 
of San Francisco v. Smith, 244 P. 
1102, 42 Idaho 224. 

42. Mont.—^Noel v. Cowan, 260 P» 
116, 80 Mont. 258. 

43. Neb.—Northfleld Knife Co. v. 
Shapleigh, 39 N.W. 788, 24 Neb. 
636, 8 Ain.S.R. 224. 

44. Va.—^Rollo v. Andes Ins. Co., 23 
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ground for delaying the proceedings until the dam¬ 
ages can be recovered.^^ 

Secured debt. Where the debt is secured by a 
lien on real property, the garnishee is not relieved 
from his liability by a transfer of the real property 
to a third person.^® 

§ 186. - PsLyment of Debt or Surrender of 

Property to Defendant or Third Per¬ 
son 

a. In general 

b. Effect of ignorance as to service of 

writ 

c. Effect of ignorance of identity of de¬ 

fendant 

d. Effect of ignorance of defendant’s 

right to property 

e. Effect of compulsion of law 


§ 186 

f. Effect of irregularities in, or dissolu¬ 
tion of, proceedings 

g. Payment of excess over plaintiff’s 
claim; exempt property 

h. Payment of liens or encumbrances 

i. Payment pending appeal 

a. In G-eneral 

Where, pending garnishment proceedings, the gar¬ 
nishee delivers the property or makes payment of the 
indebtedness to the defendant or to a third person, he 
does so at his own risk. 

As has been noted supra § 185, it is the duty of 
the garnishee to retain possession of the debt or 
property for the purposes of the garnishment, and 
if, pending the garnishment proceedings, he delivers 
the property^^ or makes payment of the indebted¬ 
ness^® to defendant, or makes payment or delivery 
to a third person,^® or does any act, the effect of 


GARNISHMENT 


Gratt. 609, 64 Va. 509, 14 Am.R. 
147. 

28 C.J. p 260 note 8. 

45. N.H.—Packets Despatch Line v. 
Bellamy Mfg. Co., 12 N.H. 206. 37 
Ain.D. 208. 

46. Pa.—Stover v. Stover, 6 Pa.Co. 
614. 

28 C.J. p 260 note 10. 

47. Colo.—Great Western Finance 
Co. V. Hamilton Nat. Bank of Den¬ 
ver, 230 P. 116, 76 Colo. 48, 41 A. 
-L.R, 997. 

ni.—^Alexander, for Use of Tobey 
Furniture Co., v. Live Stock Nat 
Bank of Chicasro, 282 IlLApp. 316. 
N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79. 82, 208 N.C. 
330, citing: Corpus Juris. 

28 C.J. p 260 note 14. 

4& U.S.—Western Casualty & Sure¬ 
ty Co. V. National Mut. Casualty 
Co., C.C.A.Miss.. 117 F.2d 440. 

Ala.—C. S. Weaver & Sons v. Dumas, 
102 So. 603, 212 Ala. 382<—Bloch 
Bros. V. Liverpool & London & 
Globe Ins. Co., 94 So. 562, 208 Ala. 
523. 

Ark.—^Harris v. Harris, 146 S.W.2d 
639, 201 Ark. 684—^Nunnally v. 

Nunnally, 81 S.W.2d 833, 190 Ark. 
839. 

Colo.—City and County of Denver v. 

Jones, 274 P. 924, 85 Colo. 212. 
Conn.—Kossover v. Willimantic Trust 
Co., 187 A. 907, 122 Conn. 166, 107 
A.L.R. 693. 

Ga.—^Aiken v. Smith, App., 23 S.E.2d 
684—J. Austin Dillon Co. v. Ed¬ 
wards Shoe Stores, 186 S.E. 470, 53 
Ga^App. 437—^Hatten v. Central of 
Georgia Ry. Co., 124 S.E. 808, 32 
Ga.App. 789. 

Ill.—^Baird v. Luse-Stevenson Co., 
262 IlLApp. 647—^Bloom v. Kahl, 
255 llLApp. 456. 

Miss.—^Peoples Bank v. Gore, 172 So. 
606, 178 Miss, 216—^Brondum v. 


Rosenblum, 117 So. 363, 161 Miss. 
91. 

N.M.—^Mayo v. George, 248 P. 886, 
31 N.M. 693. 

N.Y.—^B. F. Groodrich Rubber Co. v. 
Yellow Taxi Corporation, 277 N.Y. 
S. 468, 164 Misc. 440. 

N.C.—^Newberry v. Meadows Fertili¬ 
zer Co., 166 S.E. 79, 82, 203 N.C. 
330, citing Corpus Juris. 

Wash.—Miller v. Cascade Canning 
Co., 66 P.2d 1305. 186 Wash. 118— 
Lemagie v. Acme Stamp Works, 167 
P. 60, 98 Wash. 34. 

28 C.J. p 261 note 16. 

Payxneut by third person 

(1) That judgment debtor's alleged 
contingent tort claim against third 
person was paid after garnishment of 
third person by judgment creditor did 
not render third person or his in¬ 
surer liable to judgment creditor, 
where third person denied alleged 
tort liability and paid no money and 
delivered no property to judgment 
debtor, and insurer which settled 
with judgment debtor for supposed 
tort liability did so without third 
person’s knowledge and before insur¬ 
er was garnished.—^Pacific Mercantile 
Agency v. Keyes, 27 P.2d llt)6, 175 
Wash. 618. 

(2) Where administrators of estate 
of a decedent, after service of a trus¬ 
tee process on them for purpose of 
creating lien against share of one 
of heirs, settled a claim of estate 
against another heir by agreement 
whereby certain securities were 
placed in hands of a third person who 
distributed proceeds directly among 
all the heirs according to agreed 
division, administrators were ac¬ 
countable to holder of attachment 
lien for interest of heir whose share 
was attached in the claim, notwith¬ 
standing administrator did not gain 
possession of property gdven pur¬ 
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suant to compromise agreement, and 
in determining amount administra¬ 
tors were accountable for under the 
trustee process, value of the claim 
rather than of property claimed was 
determinative factor.—P rotective 
Check Writer Co. v. Collins. N.H., 23 
A.2d 770. 

Payment as admissian 

Pasmaent by garnishee to his debtor 
between time of service of garnishee 
summons and filing of garnishee’s an¬ 
swer is admission of indebtedness.— 
Burke, for Use of Birney v. Congress 
Hotel Co., 280 Ill.App. 493—Baird v. 
Luse-Stevenson Co., 262 Ill.App. 647 
—28 C.J. p 261 note 16 [g]. 

49. Al€U—^Bloch Bros. v. Liverpool & 
London & Globe Ins. Co., 94 So. 
662, 208 Ala. 523. 

Colo.—Fisher v. Norman Apartments, 
72 P.2d 1092, 101 Colo. 173. 

OkL—^First Nat. Bank & Trust Co. of 
Tulsa v. Lundqulst, 45 P.2d 624, 
172 Okl. 463. 

Pa.—Schram v. Cartwright, 16 Pa.Co. 
618. 

Tex.—Pure Oil Co. v. Walsh-Woldert 
. Motor Co., Civ.App., 36 S.W.2d 802, 
error dismissed. 

Wash.—D. E. Fryer & Co. v. Thomp¬ 
son, 127 P.2d 408. 

28 C.J. p 261 note 16. 

Payment of check 

In view of Uniform Negotiable In¬ 
struments Act, where, after a bank 
was served with a garnishment, it 
paid checks written before service of 
the garnishment, the bank became 
liable to pay the amount which it 
held to the credit of the debtor at 
the time of service of the garnish¬ 
ment—Central Texas Exch. Nat 
Bank v. First Nat Bank, Tex.Civ. 
App., 243 S.W. 998, rehearing over¬ 
ruled, Tex.Civ.App., 246 S.W. 111. 
Duty to stop payment of check see 
supra § 96. 



§ 186 


GARNISHMENT 


38 C.J.S. 


which is to extingfuish the indebtedness,he does 
so at his own risk and is not relieved from his lia¬ 
bility to plaintiff, and this is true, although the gar¬ 
nishee pays directly to a third person to whom plain¬ 
tiff has agreed to pay the amount of his recovery, 
if any.5i 

It is, of course, essential to the application of the 
rule of liability despite payment after service that 
the garnishee be legally indebted to defendants^ or 
hold his property,S3 and that plaintiff by his garnish¬ 
ment have acquired a right to such property or in- 
debtedness.S4 Furthermore, the garnishee is re¬ 
lieved of liability where there is no comity between 
the jurisdiction where the principal defendant lives 
and the jurisdiction where garnishment process is 
instituted and served, and where the courts of the 
former will not recognize or give credit for any 
payment made by the garnishee by compulsion of 
the courts of another jurisdiction,S5 and under these 
circumstances the question of priority or whether 
the garnishee’s payment to defendant is voluntary 
or imder compulsion is immaterial.®® 

After service of garnishment, the garnishee may 
make a bona fide advance or loan to defendant.®^ 


Where an administrator who is made garnishee pro¬ 
cures his discharge after paying over to defendant 
his distributive share without disclosing his liability 
as garnishee, the fact that the probate court over¬ 
rules a motion by plaintiff to set aside the discharge 
will not bar an action against the administrator to 
enforce his personal liability.®® 

Joint or several liabilities. Payment, after serv¬ 
ice of the writ, of a joint or several indebtedness 
by an obligor not summoned as garnishee with his 
fellow debtor, relieves the latter from liability.®^ 

Partnerships. Payment to defendant by a mem¬ 
ber of a garnished firm served through another 
member, although made in ignorance of such serv¬ 
ice, does not discharge the garnishee,®® but, where 
defendant is a creditor of a firm, and only one of 
the firm is garnished, he cannot be held on his an¬ 
swer showing that the debt has been paid uncon¬ 
ditionally by the firm.®i 

Recovery back of voluntary payments. The gar¬ 
nishee cannot recover back from defendant the 
amount of the indebtedness which he has volun¬ 
tarily paid to defendant either before®^ or after®^ 
service of the writ of garnishment. 


ITote executed after service 

Garnishee executing note to defend¬ 
ant after service of summons in liq¬ 
uidation of indebtedness accruing be¬ 
fore answer was held not protected 
by paying bona fide holder.—^Legg v. 
Spratlin, 140 S.EL 518, 87 Ga.App. 
892. 

Personal liability of corporate officer 
Treasurer of garnishee corporation 
was held not personally liable to 
plaintiff for transferring funds to 
insolvent corporation, whereby they 
were removed from state.—^Bellamy 
V. Rogers, 293 S.W. 1069, 219 Ky. 
590. 

60. Hawaii.—Bishop Trust Co. v. 
Furstenburg, 28 Hawaii 528. 

The lien, on future Indebtedness 
cannot be defeated by any kind of 
payment by the garnishee to him¬ 
self, or to another, or by any other 
kind of arrangement.—Ownby v. Wa¬ 
ger, 18 S.B.2d 686, 64 Ga.App. 433. 
Ignoring assigriunent 
Efficacy of inchoate lien, created 
by service of attachment on assismee 
of judgment, could not be Impaired 
by his subsequent consent to ignore 
assignment, and the fact that as¬ 
signee of judgment as security never 
received proceeds, paid with his con¬ 
sent to assignor after garnishment, 
was no defense.—^Roberts v. First 
Nat. Bank, 145 A. 220, 157 Md. 36. 

51. Mass.—Webster v. Randall, 19 
Pick. 13.- 

28 C.J. p 262 note 17. 

52. Ala.—Howard-Harrison Iron Co. 


V. Tillman, 15 So. 466, 103 Ala 121. 
Mich.—^Merchants* Nat. Bank v. Pant¬ 
ing, 81 N.W. 579, 122 Mich. 650. 

28 C.J. p 262 note 18. 

Prior assignment 

To escape liability to plaintiff for 
garnished fund, garnishee was re¬ 
quired to show that his payment 
thereof to third person was made 
under valid assignment executed pri¬ 
or to service of writ, and assignee’s 
assent to assignment of garnished 
fund by acceptance and cashing of 
check after garnishment would not 
defeat garnishment.—Mitchell v. 
Scott, TexCiv.App., 14 S.W.2d 916. 

53. N.H.—Mitchell v. Green, 62 N. 
H. 582. 

28 C.J. p 263 note 19. 

54i Ill.—Pressed Steel Equipment 
Co, V. Thornburgh Pressteel Co., 
228 IlLApp. 1, affirmed 144 N.E, 6, 
312 Ill. 859. 

28 C.J. p 263 note 20. 

Ooutingent liability 

Payment by garnishee to principal 
debtor, after answer, of an amount 
then due which was merely a con¬ 
tingent liability at time of answer, 
does not constitute an admission by 
garnishee that it was indebted to 
principal debtor in such amount, the 
contingency not having occurred un¬ 
til after answer, and the answer hav¬ 
ing denied indebtedness.—Pressed 
Steel Equipment Co. v. Thornburgh 
Pressteel Co., 228 IlLApp. 1, affirmed 
144 N.E. 6. 812 Ill. 359. . 

55. Conn.—^Parker, Peebles & Knox 
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V. National Fire Ins. Co.. 150 A 
313, 111 Conn. 383, 69 A.Li.R. 599. 
Disclosure of garnishment litigation 
to other claimants 
Garnishee in scire facias to recover 
on judgment theretofore obtained was 
held not negligent in paying liability 
on policy without disclosing litiga¬ 
tion to other claimants where notice 
of such litigation was sent to de¬ 
fendant by registered mail and also 
to his assignee in bankruptcy who 
represented all creditors.—^Parker, 
Peebles & Knox v. National Fire Ina 
Co.. 150 A. 313, 111 Conn. 383, 69 A 
L..R. 599. 

56. Conn.—Parker, Peebles & Knox 
V. National Fire Ins. Co., supra 

57. Wis.—Smith v. Davis, 1 Wis. 
447, 60 Am.D. 390. 

28 C.J. p 263 note 21. 

58. Iowa.—Geiger v. Gaige, 111 N.W. 
804, 134 Iowa 197. 

59. Mass.—Jewett v. Bacon, 6 Mass. 

60. 

28 C.J. p 263 note 23. 

ea Tenn.—State v. Linaweaver, 8 
Head 61, 75 Am.D. 757. 

28 C.J. p 263 note 24. 

61. Mass.—^Nash v. Brophy, 13 Mete. 
476. 

62. Tex.—Baughn v. J. B. McKee 
Co., Civ.App., 124 S.W. 732. 

28 C.J. p 263 note 26. 

63. Tex.—Baughn v. J. B. McKee 
Co., supra. 

28 C.J. p 263 note 27. 
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Advance payments. In those jurisdictions in 
which the trustee or garnishee is chargeable not 
only for the funds in his hands when he is served 
but also for whatever may come into his hands be¬ 
tween the time of service and the answer, he may 
be charged with advance payment made in such 
period for the purpose of defeating the garnish¬ 
ment.®^ 

Wages paid in advance as a gamishable debt are 
considered supra § 115. 

Payment or delivery of property prior to gar¬ 
nishment is considered supra §§ 95, 96, 

b. Effect of Ignoorance aa to Service of Writ 

Payment in good faith, without knowledge of service 
of process on him, has been held to discharge the gar¬ 
nishee. 

Pa 3 rment in good faith, without knowledge of 
service of process on him, discharges the gar¬ 
nishee,®® as where service has been on an agent of 
the garnishee,®® or has been made by leaving a 
copy at the garnishee’s usual place of abode,®^ but 
payment must have been made in good faith and 
without reason to believe that service has been 
made.®® Under this rule the garnishee is not liable 
where payment is made by its agent after the writ 
has been served but before the garnishee can notify 
him,®® or where the garnishee is a corporation and 
service is made on one agent and payment is made 
by another agent in due course of business without 
knowledge of the service and there having been no 
reasonable opportunity to notify him thereof,^® and 
this rule has been applied in the case of a munici¬ 


pal, as well as of a private, corporation.^^ There 
is authority, however, to the effect that pa 3 niient by 
the treasurer of a corporation, although made in 
ignorance of the fact that a writ of garnishment 
has been served on the corporation will not dis¬ 
charge the garnishee from liability to plaintiff.*^® 

Duty of garnishee. After service on him the 
garnishee must exercise reasonable diligence to pre¬ 
vent the payment of money of the principal defend¬ 
ant, or delivery of his property, to such defendant 
by any agent. 

c. Effect of Ignorance of Identity of Defend¬ 
ant 

Payment made In Ignorance of the identity of de¬ 
fendant has been held to relieve the garnishee from lia¬ 
bility. 

Where defendant is not known to the garnishee 
by the name under which he is described in the 
writ, pa 3 rment made in ignorance of the identity of 
defendant has been held to relieve the garnishee from 
liability,*^^ except in a case where he has notice of 
facts putting him on inquiry.^® The mere fact that 
there was a misnomer of defendant in the writ will 
not relieve the garnishee from liability in case he 
pays his indebtedness to defendant with knowledge 
of his actual identity.^® Where the name of de¬ 
fendant is correctly given in the body of the writ, 
but incorrectly given in the indorsement on the 
back of the writ, the fact that the trustee made 
payment in reliance on the indorsement on the back 
of the writ, without examining the body thereof, 
will not relieve him from liability,77 but, if goods 


64. N.H.—Cowary v. Walker, 59 N. 
H. 533. 

Vote for board 

Where, after service of the writ, 
the trustee grlves to plaintlfC a note 
In advance for board for the purpose 
of defeating: the trustee process, he Is 
chargeable for the amount thereof.— 
Cowdry v. Walker, supra. 

65. N.H.—Wells V. Beaupre, 172 A. 
397, 86 N.H. 577. 

28 C.J. p 263 note 28. 

66. Me.—Lyon v. Russell, 72 Me. 
519. 

67. Mass.—Robinson v. Hall, 3 Mete. 
301. 

28 C.J. p 263 note 30. 

68. Mass.—Williams v. Marston, 8 
Pick. 65. 

28 C.J. p 263 note 81. 

69. Me.—Jordan v. Jordan, 75 Me. 

100 . 

TO. Mass.—Williams v. Kenney, 98 
Mass. 142, 144. 

28 C.J. p 263 note 88. 

71. Mass.—^Williams v. Kenney, 98 
Mass. 142. 

38 C.J.S.—27 


72. Tex.—^McFaddln v. Texas & N. O. 
R. Co., Clv.App., 129 S.W. 634—B. 
L. Wilson Hardware Co. v. Duff, 
117 S.W. 440, 54 Tex.Civ.App. 285. 

73. N.H.—Wells v. Beaupre, 172 A. 
897, 86 N.H 577. 

28 C.J. p 263 note 36. 

74. N.H—Wells V. Beaupre, 172 A. 
397, 86 N.H 577. 

Pa.—Greco v. Ralnal, 4 A.2d 232, 284, 
134 Pa.Super. 99, quoting Corpus 
Juris. 

Tex.—^Pure Oil Co. v. Walsh-Woldert 
Motor Co., Civ.App., 36 S.W.2d 802, 
805, error dismissed, citing Corpus 
Juris. 

28 C.J. p 264 note 37. 

Txade-naane 

That debtor had not complied with 
statute regulating trade-names did 
not of itself relieve garnishee pay¬ 
ing indebtedness to debtor in igno¬ 
rance of facts as to true Identity of 
debtor from liability to creditor.— 
Pure Oil Co. v. Walsh-Woldert Motor 
Co., Tex.Civ.App., 86 S.W.2d 802, error 
dismissed. 
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75. Mo.—^Rubin v. Bassakin, App., 
130 S.W.2d 224. 

Tex.—First Nat. Bank v. Wilson. Civ. 
App., 22 S.W.2d 546, 547, citing 
Corpus Juris. 

28 C.J. p 264 note 38. 

Sim i lar ity between names placed 
garnishee on duty of making inquiry, 
notwithstanding error in middle ini¬ 
tial of defendant.—Shipman v. Sei- 
well, 101 Pa.Super. 95. 

Duty of garnishee 

Garnishee must exercise high de¬ 
gree of care in protecting rights of 
other parties until legal result haa 
been regularly reached, and garnishee 
bank’s Inspection of docket was exer¬ 
cise of care demanded, where simi¬ 
larity between names of defendant 
and depositor required inquiry.— 
Shipman v. Seiwell, supra. 

76. Mass.—West v. Platt, 116 Mass. 
808. 

28 C.J. p 264 note 39. 

77. Mass.—Cook v. Coleman, 45 N.B. 
918, 167 Mass. 414, 57 Am.S.R. 465. 



§ 186 


GARNISHMENT 


38 C.J.S. 


are consigned by defendants to themselves under 
assumed names, a garnishee carrier, being without 
knowledge, is not liable to plaintiffs as garnishee 
under a writ served during transit, despite delivery 
of the goods to defendants. 

d. Effect of Ignorance of Defendant’s Eight to 

Property 

In the absence of knowledge or facts putting him on 
notice, the garnishee is not liable where he parts' with 
the funds or property after service of the writ, in igno¬ 
rance of the right of the defendant thereto. 

Where at the time of the service of the writ the 
garnishee had in his possession funds or property 
belonging in fact to defendant, but the garnishee 
was ignorant of the right of defendant thereto, he 
cannot be held liable where in good faith he parts 
with such funds or property after the service of 
the writ,*^® but, if the garnishee has actual knowl- 
edge,so or has knowledge of facts putting him on 
notice,^^ that the title to property is in defendant, 
although apparently in another, he cannot be ex¬ 
cused because of failure to retain it. So, if a bank 
summoned as garnishee had in fact knowledge or 
notice of facts which should have informed it that a 
fund deposited by a third person belonged to de¬ 
fendant, it will be held liable, although it paid out 
the money after the service of the writ on the or¬ 
der of the depositor,^2 

e. Effect of OompnleioiL of Law 

As a general rule, where property or funds of the 


principal debtor In the hands of the garnishee are taken 
from him by legal process after service of the writ, he 
is not chargeable in garnishment proceedings therefor. 

The general rule is that, where property or funds 
of the principal debtor in the hands of the gar¬ 
nishee are taken from him by legal process after 
service of the writ, he is not chargeable in garnish¬ 
ment proceedings therefor.^S Thus, a taking of the 
property from the garnishee by a third person by 
virtue of a superior title,^^ or by plaintiff under ex¬ 
ecution in the same suit against defendant,86 dis¬ 
charges the garnishee, as does a taking of the prop¬ 
erty by an officer on a junior writ of attachment or 
execution,®® although as to the last stated propo¬ 
sition there is contrary authority.8^ However, it 
has been held in some jurisdictions that the gar¬ 
nishee is not discharged by a payment of the amount 
of the indebtedness on an execution issued on a 
judgment rendered in another proceeding,8® and 
payment under order of a foreign court is no pro¬ 
tection to the garnishee unless he shows that plain¬ 
tiff is bound by such order.®8 

f. Effect of Irregularities in, or Dissolution of, 
Proceedings 

The cases are conflicting as to the right of garnishee 
to pay defendant pending invalid proceedings, but the 
garnishee will be protected in payments made after dis¬ 
solution of the garnishment proceedings. 

In some cases, payment pending invalid proceed¬ 
ings, although they are subsequently perfected by 
amendment, has been held to relieve the garnishee,®® 
but in other cases the contrary has been held.®i 


78. Ind.—^Pittsburgh, eta, Co. v. Cox, 
73 N.B. 120, 36 Ind.App. 291, 114 
Am.S.H. 377. 

79- Tex.—^Pure Oil Co. v. Walsh- 
Woldert Motor Co., Civ.App., 36 
S.W.2d 802, 806, error dismissed, 
<luoting CorptLB Juris. 

28 C.J. p 264 note 42. 

aOL Tex.—^Pirst Nat Bank v, Wilson, 
Civ.App., 22 S.W.2d 646, 547, citing 
Corpus Juris. 

28 C.J. p 264 note 43. 

81. Tex.—^Pure Oil Co. v. Walsh- 
Woldert Motor Co., Civ.App., 36 
S.W.2d 802, 806, error dismissed, 
quoting Corpus Juris—First Nat 
Bank v. Wilson, Civ.App., 22 S.W. 
2d 546, 547, citing Corpus Juris. 

28 C.J. p 264 note 44. 

82. Ariz.—Valley Bank & Trust Co. 
V. Parthum, 56 P.2d 1342, 1343, 47 
Ariz. 496, quoting Corpus Juris, 
and rehearing denied 59 P.2d 335, 
48 Ariz. 87. 

28 C.J. p 264 note 45. 

83. Mo.—^Brandom v. Power, App., 
41 S.W. 2d 879, 881, citing Corpus 
Juris. 

28 C.J. p 265 note 46. 


Order in foreclosure proceeding 
An order of court in a suit to fore¬ 
close a trust deed to which a judg¬ 
ment creditor of the owner of the 
mortgaged property was not a party 
directing payment from funds in the 
hands of a bondholders* protective 
committee did not protect the com¬ 
mittee in making such payments aft¬ 
er garnishment by the judgment cred¬ 
itor, as the court had Jurisdiction 
to order the disposition only of funds 
coming under its jurisdiction by* vir¬ 
tue of the foreclosure proceedings.— 
Fisher v. Norman Apartments, 72 P. 
2d 1092, 101 Colo. 173. 

84. Mo.—^Brandom v. Power, App., 41 
S,W.2d 879. 

28 C.J. p 266 note 47. 

Replevin 

Where consignee's creditor gar¬ 
nished calves held by railroad’s 
bailee, whereupon consignor replevied 
calves, bailee could assert defense of 
legal duress against creditor.—^Bran- 
dom V. Power, supra. 

85. Vt—Groddard v. Hapgood, 25 Vt 
361, 60 Am.D. 272. 

28 C.J. p 265 note 48. 
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86. Mass.—^Platt v. Brown, 16 Pick, 
553. 

28 C.J. p 265 note 49. 

87. N.H.—^Despatch Packets Line v. 
Bellamy Mfg. Co., 12 N.H. 206, 37 
Am.D. 203—^Aldrich v. Woodcock, 
10 N.H 99. 

88- Ala.—Twelves v. Lodano, 16 Ala 
732. 

Ark.—Watkins v. Field, 6 Ark. 391. 
CaL—Pinch v. Pinch, 107 P. 694, 698, 
12 CaLApp. 2^74. 

89- Ala—^Mobile & O. R. Co. v. 
Whitney & Co., 39 Ala 468. 

90. Ky.—United Collieries v. Martin, 
60 S.W.2d 126, 248 Ky. 808, 89 A 
L.R. 971. 

28 C.J. p 266 note 73. 

In absence of fraud, garnishee was 
held not personally liable for fund 
paid out on defendant’s assignment 
after commencement of proceeding 
but before perfection by filing of sup¬ 
plemental affidavit.—United Collieries 
V. Martin, supra 

91- Ill.—Lake Shore & N. W. R. Co. 
V. Scott, 67 Ill.App. 92, reversed on 
other grounds 51 N.B. 580, 174 IlL 
413. 

28 C.J. p 266 note 74. 
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After dissolution of garnishment proceedings. 
The garnishee will be protected in pa 3 nnents made 
after discontinuance or dissolution of the garnish¬ 
ment proceedings^^ ^nd the garnishees are entitled 
to rely on a notice of dissolution given by the prop¬ 
er officer,^ 3 although they are not protected by no¬ 
tice from an unauthorized officer.^^ 

g. Pay rent of Excess over Plaintiffs Claim; 

Exempt Property 

Ordinarily the garnishee may pay the defendant the 
amount of indebtedness In excess of the amount demand¬ 
ed by the plaintiff, and he Is protected In paying to the 
defendant money exempt from garnishment. 

Except in those jurisdictions in which the stat¬ 
utes provide for a payment of the funds reached 
by garnishment to other creditors as well as to 
plaintiff, supra § 177, there is nothing to prevent 
the garnishee from paying defendant the amount of 
indebtedness in excess of the sum demanded by 
plaintiff.^ 5 

Exempt property. Ordinarily the garnishee is 
regarded as protected in the payment over to de¬ 
fendant of money or property exempt from gar¬ 
nishment,^® although, in some jurisdictions, the gar¬ 
nishee cannot assert the claim of exemption or com¬ 
plain of its disallowance.^*^ Certainly if defendant 
has waived his right of exemption a garnishee who 
has paid him cannot defend against plaintiff on such 
ground.®® However, the garnishee is liable for pay¬ 
ments made in excess of the debtor’s exemption.®® 


h. Payment of liens or Encumbrances 

A garnishee is entitled to discharge a lien against 
his property which Is prior to the ilen of garnishment. 

The trustee or garnishee is entitled to discharge 
a lien against his property which is prior to the lien 
of garnishment proceedings,^ although he is not en¬ 
titled to make a voluntary payment in anticipation 
of a lien.2 Where it is sought by garnishment to 
reach money due under a construction contract, the 
garnishee has the right to pay off or to retain suffi¬ 
cient funds to pay off mechanics’ liens,® especially 
where the contract so provides,^ or provides that 
the work shall be delivered free of liensand this 
is so notwithstanding no lien accounts have been 
filed or suits brought thereon.® 

However, it has been held that, in the absence 
of a provision in the contract, there is no right to 
pay or to retain money to pay laborers or material- 
men who have no liens,^ and that a garnished pub¬ 
lic contractor could not, under his statutory bond, 
after service of garnishment summons, disburse 
funds owing by defendant subcontractor for money 
loaned.® 

i. Payment pending Appeal 

The garnishee is bound to retain the money or prop¬ 
erty pending an appeal from a Judgment adverse to 
plaintiff, at least where a supersedeas bond Is filed. 

In some jurisdictions the garnishee is bound to 
retain the money or property pending an appeal 


Appearance and answer 

A garnishee who pays over money 
by agent after having been duly 
served with process and after having 
appeared and answered is liable, al¬ 
though the garnishment proceeding 
has not been properly docketed and 
indexed.—Ward v. Ward, 46 P. 312, 14 
Wash. 640. 

92. Colo.—^Henkel v. Bi-Metallic 
Bank, 68 P. 336, 13 Colo.App. 410. 

28 C.J. p 266 note 67. 

93. Ga.—^Rogers v. Moore, 40 Ga 
386. 

94. Ga—F itzgerald Military Band v. 
Colony Bank, 42 S.B. 70, 116 Ga 
790. 

96. Ky.—^Farmers* Bank v. Louis¬ 
ville, C. & L. B. Co., 8 Ky.Op. 766. 

96. Ga —^Davison-Paxon Co. v. Mu¬ 
tual Empire Clothing Co., 184 S.E. 
409, 62 GaApp. 686. 

N.D.—Radke v. Padgett, 192 N.W. 97, 
49 N.D. 406. 

S.D.—Whiteside v. Fischer, 250 N.W. 

60, 61 S.D. 565. 

28 C.J. p 266 note 61. 

97. AIa—^B ly V. Blacker, 20 So. 670, 
112 AlA 311. 

9a AIa—^B ibb v. Janney, 46 AIa 
329. 

28 C.J. p 265 note 63. 


Waiver after payment 

Where exempt community money 
was deposited in wife's name. Judg¬ 
ment debtor could not alter gar¬ 
nishee bank's rights by filing waiver j 
of exemption after garnishee had 
paid money out on demand of debt¬ 
or’s wife.—Sorenson v. City Nat. 
Bank, 49 S.W.2d 718, 121 Tex. 478. 

99. Miss.—^Brondum v. Rosenblum, 
117 So. 363, 151 Miss. 91. 

1. Ky.—United Collieries v. Martin, 
60 S.W.2d 125, 127, 248 Ky. 808, 
89 AL.R. 971, citing Corpus JuxIa 

28 C.J. p 265 note 55. 

2. Ill.—Green v. Johnson, 151 Ill. 
App. 63. 

a Mass.—^Hitchcock v. Lancto, 127 
Mass. 514. 

Mo.—^Raithel v. Hamilton-Schmidt 
Surgical Co., App., 48 S.W.2d 79. 
AlabUlty for claims 

Where the garnishee is a principal 
contractor, he is entitled to pay out¬ 
standing claims for labor, materials, 
etc., for which both he and the prin¬ 
cipal defendant, a subcontractor, are 
llablA 

AlA—^Pettus V. Dudley Bar Co., 118 
So. 153, 218 AIa 163. 
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Ga—^F irst Nat. Bank v. MacDougald 
Const. Co., 166 S.B. 256, 46 GaA.pp. 
863. 

Failnre to file lien acooimts 
Where a lien has attached to the 
garnishee's property, the fact that 
it may be relieved of such lien by 
the failure to file lien accounts and 
sue thereon within the statutory pe¬ 
riod does not affect the garnishee’s 
right to pay it off.—Raithel v. Ham¬ 
ilton-Schmidt Surgical Co., Mo.App., 
48 S.W.2d 79. 

4. Mass.—^Doyl6 v. Gray, 110 Maas. 
206. 

28 C.J. p 266 note 58. 

5. N.C.—Gastonia v. McEntee-Peter- 
son Engineering Co., 42 S.B. 857, 
131 N.C. 369. 

28 C.J. p 265 note 59. 

6. Mo.—^Raithel v. Hamilton- 
Schmidt Surgical Co., App., 48 S.W. 
2d 79. 

7. Wash.—^D. B. Fryer & Co. v. 
Thompson, 127 P.2d 408. 

28 C.J. p 265 note 60. 

8L Ga-^—First Nat. Bank v. MacDou¬ 
gald Const. Co., 166 S.B. 256, 45 
Ga.App. 853. 
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from a judgment adverse to plaintiff;^ in others he 
is required to do so only where a supersedeas bond 
is filed!® or the lien of the garnishment is continued 
pending the appeal.!! 

§ 187. - Possession as against Subsequent 

Levies 

In general the garnishee is entitled to retain posses¬ 
sion of the property garnished as against subsequent 
levies thereon. 

Since property which has been levied on in gar¬ 
nishment proceedings is regarded as in custodia le- 
gis, although in the hands of the garnishee, the gar¬ 
nishee is ordinarily regarded as entitled to retain the 
possession of the property as against subsequent 
levies of attachment!^ or execution.!3 A valid gar¬ 
nishment may be set up in justification as against 
replevin of the property from the garnishee by a 
mortgagee.!^ However, it has been held that goods 
in the hands of the garnishee are not in the cus¬ 
tody of the law in such a sense as to prevent a 
landlord from enforcing his claim for rent subse¬ 
quently coming due from the proceeds of the 
goods.!® 

§ 188. - Disposition by Lienor or As¬ 

signee 

A garnishee who possesses a lien on the property 
garnished or la an assignee for the benefit of creditors 
must. If he disposes of the garnished property,* do so 
at a fair value and account to the garnisher for any 
excess above that needed to satisfy the prior claims 
against it. Jf the garnisher Is entitled to pay the gar¬ 
nishee the amount of his lien and take the property, 
he must act promptly or the garnishee may take other 
steps. 

. Where the garnishee is a lienor and as such dis¬ 
poses of the property of defendant for the satis¬ 
faction of his lien, if there is any excess over what 


was due under his lien he is liable therefor to the 
garnisher and is not entitled to pay it to defend¬ 
ant,!® and his disposition of the property must be 
fair and reasonable, and he may be required to ac¬ 
count for its fair value.!*^ A statute requiring a 
garnishee holding defendant’s property as collater¬ 
al for an indebtedness owed him by defendant to de¬ 
liver it to the garnishing officer on payment or ten¬ 
der by the garnisher of the amount due him from 
defendant does not permit dilatory tactics on the 
part of the garnisher. The garnishee owes no ob¬ 
ligation to the garnisher other than that imposed 
by the statute, and until the garnisher invokes the 
provisions thereof, the garnishee has the right to 
protect himself by accepting full or partial payment 
of the indebtedness owed. He is not obliged to 
sell the collateral or foreclose his lien if either is 
likely to result in financial loss to him.!® Where 
the garnishee is an assignee of property for the 
benefit of creditors he is, if he wastes the property 
or fails to use ordinary care and prudence in its 
preservation and sale, liable to plaintiff in garnish¬ 
ment for the excess of the amount which should 
have been realized from the property by the use of 
such proper care and prudence over the claims of 
creditors entitled to priority under the deed of as¬ 
signment.!® 

§ 189. — Change in Form or Condition of 
Property; Disposal under Order of 
Court 

It Is the duty of the garnishee to hold the property 
In the condition in which it was at the time of garnish¬ 
ment; and if he changes its condition he is liable for 
any loss of value therefrom, but not otherwise. 

It is the duty of the garnishee to hold the prop¬ 
erty in the condition in which it was at the time of 
garnishment ;20 he is not permitted to change it,2i 


9. Ala.—^Pirst Nat. Bank v. Garri¬ 
son, ISO So. 690, 235 Ala. 687. 

D.C.—^Bryan v. Buncan, 19 D.C. 379. 
la Ky.—Stevens v. Willis, 51 S.W. 

9, 21 Ky.L. 170. 

28 C.J. p 266 note 71. 

11. Wis.—Maxwell v. New Rich¬ 
mond Bank, 77 N.W. 149, 101 Wis. 
286, 70 Am.S.R. 926. 

28 C.J. p 266 note 72. 

12. Okl.—^Barton v. Spencer, 41 P. 
605, 8 Okl. 270. 

28 C.J. p ,266 note 76. 

13- Neb.—Northfleld Knife Co. v. 
Shapleigrh, 39 N.W. 788, 24 Neb. 635, 
8 Am.S.R 224. 

14. R.I.—^Howe V. Tefet, 8 A- 707, 16 
R.I. 477. 

IB.^ S.C.—^Dawson v. Dewan, 46 S.C. 
B. 499. 

16k Colo.—'Bank of Grand Junction 


V. Bank of Vernal, 256 P. 660, 81 
Colo. 483. 

BUiLffled gpods 

Mortgagrees of mingrled flocks of 
sheep are not entitled to satisfy both 
mortgragres out of all the sheep, but 
the flocks must be proportionately 
divided and each mortgrcisee satisfied 
from the proceeds of the flock his 
mortgagee is a lien on and any sur¬ 
plus must be accounted for to the 
garnisher.—Bank of Grand Junction 
V. Bank of Vernal, supra. 

17. Pa,—Merchants* & Manufactur¬ 
ers’ Nat. Bank of Pittsburg v. 
Baeder Glue Co„ 30 A. 290, 164 Pa. 
1 . 

28 C.J. p 266 note 80. 

BTurden of showisgr 
Where garnishee disposes of col¬ 
lateral security held by it, it has 
the burden of accounting to plainr 
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tiff to show that it has properly dis¬ 
charged its duty as custodian of the 
collaterals.—The First National Bank 
of Indianapolis v. Armstrong, 101 
Ind. 244. 

18. Ill.—Stoops V. Lake View State 
Bank, 267 IlLApp. 660. 

XndeOalte delay 

The garnisher has no right to 
wait indefinitely before availing him¬ 
self of his rights under the statute. 
—Stoops V. Lake View State Bank, 
supra. 

19. Tex.—Galveston Dry-Goods Co. 

V. Blum, 57 S.W. 1121, 23 Tex.Civ. 
App. 703. 

20. Iowa.—^Dunning v. Bailey, 96 N. 

W. 248, 120 Iowa 729. 

21. Ind:—The First National Bank 
of Indianapolis v. Armstrong, 101 
Ind. 244. 
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or convert it into money ,22 or substitute one note 
for another ;23' and, if he does so, he may be held 
for the difference in value,24 or, if the gamisher is 
satisfied with the property substituted, it may be 
held subject to the garnishment.25 However, the 
garnishee is not liable for a loss sustained by the 
failure of a bank in which the garnished funds were 
held on deposit with the garnishee’s funds at the 
request of defendant nor is he liable for the loss 
of value of shares of stock sought to be seized by 
garnishment process which became worthless after 
service of such process and during the pendency of 
litigation undertaken in good faith by the garnishee 
to contest the garnishment. 2 7 The garnishee has 
no right to change the form of the property and 
thereby place an additional burden on it.28 Where 
the amount due from the garnishee to defendant can¬ 
not be determined until after the garnishee has dis¬ 
posed of certain land held by him and the profits of 
sale have been ascertained, the garnishee if he sells 
the land under permission of the court must make 
the sale on the best terms available, and the better 
practice would be for him to have the sale approved 
by the court in advance of its consummation.^^ 

§ 190. Effect of Pendency of Garnishment on 

Other Actions or Proceedings 

a. In general 

b. Prior action by defendant 

•c. Subsequent action by defendant 

d. Actions by third persons 

e. Actions between plaintiff and gar¬ 

nishee 


f. Actions in different states 

g. Actions in state and federal courts 

a. In General 

The pendency of a garnishment is not a bar to a 
suit against a garnishee by his own creditor, but in some 
Jurisdictions, although not in others, tt will abate such a 
suit. The garnishment of a judgment debtor is ordinarily 
ground for a stay of execution on the Judgment, and in 
some Jurisdictions execution may be enjoined. 

The pendency of a garnishment is not a good plea 
in bar to a suit against a garnishee by his own cred- 
itor,20 whether it was instituted prior to the gar¬ 
nishment proceeding, see infra subdivision b of this 
section, or subsequent thereto, see infra subdivision 
c of this section. However, whether the service of 
a writ of garnishment should abate a suit by the 
garnishee’s creditor to recover his debt from the 
garnishee, or whether it should result in a stay of 
proceedings or merely in a stay of execution, is a 
question on which the courts are divided.2i In some 
jurisdictions it is held that an action in personam 
and a garnishment proceeding cannot be pleaded in 
abatement of each other until satisfaction is ob¬ 
tained in one .22 

Where a judgment is garnished, .the court must 
exercise its powers and so proceed that the gar¬ 
nishee may be finally acquitted. The garnishee may 
resort to. the court which rendered the judgment 
garnished and, when he does so, it should protect the 
interests of all the parties.®^ 

Stay of execution. The fact that a judgnient 
debtor is garnished at the instance of a third per¬ 
son is ordinarily good ground for a stay, of execu¬ 
tion on the judgment.3^ However, the granting of 


Md.—^International Beddingr Co. v. 
Terminal Warehouse Co., 12$ A. 
902, 14$ Md. 479, 40 A.L..B. 9$0. 
Mich.—^Detroit Fidelity & Surety Co. 
v. Schinagrel, 247 N.W. 782, 262 
Mich. 685. 

QSL Ind.—The First National Bank 
of Indianapolis v. Armstron^Ti lOl 
Ind. 244. 

Md.—^International Bedding: Co. v. 
Terminal Warehouse Co., 12$ A. 
902, 146 Md. 479, 40 A.L.H. 960. 

23. Iowa.—^Dunning: v. Bailey, 96 N. 
W. 248, 120 Iowa 729. 

24. Iowa.—^Dunning: v. Bailey, su¬ 
pra. 

26. Mich.—^Detroit Fidelity & Surety 
Co. V. Schinfiwgrel, 247 N.W. 782, 262 
Mich. 685. 

26. Fl€u—^Reaves v. Domestic Fi¬ 
nance Co., 166 So. 235, 116 Fla. 22. 
denying: rehearing: 152 So. 718, 118 
Fla. 672. 

Vot a lendingr 

<3amishee*s holding: of debtor's 


money at his request on deposit in 
bank with money of g:arnlshee did 
not constitute a lending of the money 
by garnishee, as respects garnishee's 
liability to creditor when bank failed. 
—^Reaves v. Domestic Finance Co., 
supra. 

27- La.—^Hearne v. Commercial Nat. 
Bank, 99 So. 413, 155 La. 488, 32 
A.L.R. 670. 

28. Tex.—^Moore & Bridgeman v. IT. 
S. Fidelity & G. Co., 113 S.W. 947, 
52 Tex.Clv.App. 286. 

29. Iowa.—Rankin v. Smith, 156 N. 
W. 766, 174 Iowa 537. 

30. Ga.—Shealy v. Toole, 56 Ga. 210. 

31- N.M.—^Mayo v. George, 248 P. 
885, 31 N.M. 593. 

Garnishment not intended to subject 
garnishee to double actions see su¬ 
pra § 2. 

32. Wash.—^Fairbanks v. Shady 

Brook Milling Co., 161 P. 840, 94 
Wash. 28. 


33. Ran.—Bumgardner v. ' Halver- 
stadt, 222 P. 762, 116 Ran. 124. 

On application to the .court ren^ 
dering the Judgment, it may recog¬ 
nize the lien acquired over the judg¬ 
ment by the garnishment proceed¬ 
ing, send the net proceeds, derived 
from the Judgment garnished to the 
court from which the garnishment 
proceeding Issued, and acquit the 
garnishee of liability on the Judg¬ 
ment—Bumgardner v, Halverstadt, 
222 P. 762, 115 Kan. 124. 

Big^t to appeal 

Should the court exceed its author¬ 
ity or fall to’ fulfill any of the re¬ 
quirements of the statute, the ag¬ 
grieved party may appeal.—Bum¬ 
gardner V. Halverstadt, supra. 

34. Fla.—Jax Ice &, Cold Storage Co. 
V. South Florida Farms Co., 109 So. 
212, 91 Fla. 593, 48 A.L.R. 967, fol¬ 
lowed in Central Farmers' Trust 
Co. V. Davis, 132 So. 696, 101 Fla. 
832. 

Mo.—^In re Morrison's Fstate, App., 
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a stay on this ground is discretionary wkh the 
court, and ^ stay should be denied if it appears 
that the garnishment is the result of collusion be¬ 
tween the judgment debtor and the garnishing credi- 
tor.36 In jurisdictions where the garnishee has the 
right to require claimants to interplead, it has been 
held improper to stay execution until the garnish¬ 
ment suit is disposed of.37 In some jurisdictions, 
as in Pennsylvania, if attachment execution is 
served on judgment defendant by creditors of plain¬ 
tiff, the practice is to rule the sheriff to pay the 
proceeds of the execution into courc and then refer 
the matter to an auditor to determine the respective 
rights of the parties.33 

Injunction against execution. In some jurisdic¬ 
tions a judgment debtor who has been garnished 
may enjoin execution by his creditor until it is de¬ 
termined who is entitled to the money owed,39 and 
this, under some statutes, although he fails to ten¬ 
der the excess of the amount of the judgment over 
the claim of plaintiff in garnishment but, where 
the facts relied on to secure an injunction would 
have entitled the judgment debtor to a discharge 
from the writ of garnishment if he had pleaded 
them in answef thereto, he is not entitled to an in¬ 
junction restraining the sale under the execution.^^ 
In others injunction is held not to be the proper 
remedy, but defendant is remitted to his remedy by 
motion for a stay of execution ^2 

Garnishment of judgment on redelivery bond. 
Sureties on a redelivery bond in attachment in 


which plaintiff recovered judgment cannot resist 
payment of a judgment on the bond because of a 
possible double liability arising from the pendency 
of garnishment process against them in an action by 
defendant in the. attachment action against plaintiff 

therein.^3 

b. Prior Action by Defendant 

A garnishment proceeding is not ground for abate¬ 
ment of a prior action by defendant against the garnishee, 
but the court in which the prior action is pending may 
order a stay of proceedings therein or grant a continu¬ 
ance, or, if the action is aliowed to proceed to Judgment, 
should stay execution thereon. 

A garnishment proceeding is not ground for 
abatement of a prior action by defendant against 
the garnishee to recover the debt or property gar¬ 
nished.^^ However, the court in which the prior 
action is pending should at the instance of the gar¬ 
nishee either order a stay of proceedings therein^® 
or grant a continuance,^® or, if it permits the ac¬ 
tion to proceed, should enter judgment with a stay 
of execution until the determination of the gar¬ 
nishment proceedings;^*^ but, if the garnishee fails 
to avail himself of his right to set up the pendency 
of the garnishment in the action against him by de¬ 
fendant, he cannot have the enforcement of the 
judgment entered therein enjoined because of his 
liability under the garnishment proceeding.^® 

Indebtedness not subject to garnishment by rea¬ 
son of pendency of action. If the indebtedness of 
the garnishee is not subject to be reached by gar- 


17 S.W.2d 660, 661, citing Corpus 
Juris. 

28 C.J. p 267 note 92—23 C.J. p 623 
note 76- 

35. Mo.—^In re Morrison’s Estate, 
supra, citing Corpus Juris. 

23 C.J. p 623 note 77. 

36k Mo.—^In re Morrison’s Estate, 
supra, citing Corpus Juris. 

23 C.J. P 623 note 78. 

What constitutes collusion 

Assistance rendered garnishing 
creditor by judgment debtor does 
not constitute collusion, preventing 
stay of execution, unless given to de¬ 
fraud; but fact that garnishment 
proceedings were prosecuted and fi¬ 
nanced by Judgment debtor does 
constitute collusion, ' and evidence 
thereof should be admitted on motion 
to stay execution.—^In re Morrison’s 
Estate, Mo.App. 17 S.W.2d 560. 

37. Tex.—^Poy v. East Dallas Bank, 
Civ.App., 28 S.W. 137. 

88. F€l —^Phelps V. Morgan, 18 Fhila. 

666 . 

23 C.J. p 623 note 79. 

39 . Ga.—Hitt V. Ehrlich, 16 S.E. 770, 
89 Ga. 824. 


Kan.—^Keith v. Harris, 9 Kan. 386, 
389. 

23 C.J. p 662 note 23. 

Only adequate remedy 

’’So far as we now see, injunction 
is the only adequate remedy for 
such a case.”—^Keith v, Harris, su¬ 
pra. 

40. Tex,—O’Brien v, Barcus, Commn. 
App,, 212 S.W. 941, reversing. Civ. 
App., 171 S.W. 492. 

41. Tex.—Littlefield v. Ham, Civ. 
App., 204 S.W. 366. 

42. Minn.—^Blair v. Hilgedick, 47 N*. 
W. 310, 46 Minn. 23. 

43. Ariz.—^Hesla v. Sunset Paint Co., 
236 P. 691, 28 Ariz. 181. 

44. Mass.—Solomon v. Continental 
Ins. Co., 168 N.E. 774, 261 Mass. 
360. 

28 C.J. p 267 note 88. 

45. Mich.—Burt v. Reilly, 46 N.W. 
380, 82 Mich. 261. 

28 CJ. p 267 note 89. 

48. Mass.—Gilchrist v. Cowley, 63 
N.E. 912, 181 Mass. 290. 

28 C.J. p 267 note 90. 
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Garnishment of defendant in prior 
and pending action as ground for 
continuance see Continuances § 24. 

47. Wash.—^Armour v. Seixas, 141 P. 
308, 80 Wash. 181. 

28 C.J. p 267 note 91. 

Enforoemeut of stay 

Where judgment in the garnish¬ 
ment proceeding is in favor of de¬ 
fendant, the court which stayed the 
execution of the judgment in the ac¬ 
tion by defendant against the gar¬ 
nishee may enjoin the issuance of 
an execution by defendant to collect 
interest on his judgment during the 
time execution thereon was stayed. 
—Papan v. Arkansas Light & Power 
Co., 277 S.W. 1, 169 Ark. 866. 
Judgment for costs 

Where defendant commenced an 
action against the trustee prior to 
the service of the trustee process un¬ 
der which the trustee paid the gar- 
nisher the full amount due defend¬ 
ant, he is entitled to judgment for 
costs in his action.—^U. S. Manufac¬ 
turing Co. V. Clark, 119 Mass. 163. 

48. Ga—Collier v. Allen, 67 S.B, 691. 
123 Ga 442. 
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nishment by reason of the pendency of a prior ac¬ 
tion by defendant, the pendency of the subsequent 
garnishment proceedings cannot be made available 
by the garnishee as a defense to such prior action.^^ 

Proper practice. The proper practice to bring 
the fact of the garnishment to the attention of the 
court and on which it may act is on motion, peti¬ 
tion, plea, or plea puis darrein continuance, as the 
circumstances require,^® 

c. Subsequent Action by Defendant 

The pendency of a garnishment proceeding cannot be 
pleaded In bar to an action subsequently commenced by 
defendant or his assignee against the garnishee. In soma 
Jurisdictions, but not In others, It may be pleaded In 
abatement of such subsequent action; and In either case 
It affords grounds for a continuance or stay of proceed¬ 
ings, or for a stay of execution. If the action by defendant 
against the garnishee Is prosecuted to judgment. 

Where a garnishment proceeding has been be¬ 
gun, the pendency of such proceeding cannot be 
pleaded in bar to an action subsequently commenced 
by defendant or his subsequent assignee against the 
garnishee,and this is true, even though a statute 
expressly provides that no suit shall be maintained 
or recovery had by the creditor of the garnishee for 
the money or effects involved while the garnishment 
proceeding is pending.52 Also, the pendency of a 
garnishment proceeding in the same court cannot be 
pleaded to the jurisdiction of the court over an ac¬ 
tion by defendant against the garnishee.53 The 
pendency of such proceeding, however, in some ju¬ 
risdictions may be taken advantage of by a plea in 
abatement,®^ although it has been said that, strictly 
speaking, pleading a pending garnishment proceed¬ 
ing can be neither in abatement nor in bar and has 


no effect other than to give notice of .the claim of 
the garnishing creditor and to enable the court to 
mold its judgment so as to protect the rights of 
the parties.55 In other jurisdictions the' pendency 
of garnishment proceedings or trustee process does 
not prevent the commencement of an action by de¬ 
fendant against the garnishee or trustee on an in¬ 
debtedness due him,S6 and such proceedings are not 
pleadable in abatement thereof.®'^ However,, irre¬ 
spective of the propriety of pleading in abatement, 
protection may be afforded the garnishee or trustee 
by the procuring of a continuance's or stay of the 
subsequent proceedings,®^ until the garnishment is 
disposed of; or, if the action by defendant is prose¬ 
cuted to judgment, the judgment should be rendered 
with a stay of execution, which can be subsequently 
removed or rendered perpetual in whole or in part, 
as the determination of the garnishment proceeding 
shall require.®® After judgment has been entered 
in favor of defendant and against the garnisher in 
the garnishment suit, and before such judgment has 
been appealed from and a supersedeas obtained, the 
garnishee is not entitled to a stay of proceedings 
in an action against himself by defendant,®^ and 
judgment may be entered against the garnishee in 
such action by defendant j)ut^ as appears in Ap¬ 
peal and Error § 670, a supersedeas or stay pend¬ 
ing garnishment proceedings will suspend further 
proceedings therein. The pendency of an appeal by 
a creditor'from a judgment in favor of a garnishee 
is not ground for the abatement of an action brought 
in the same court against the garnishee by the debt¬ 
or,®® but such action should be postponed until the 


49. Me.—^Hunnewell v. Toungr, 18 
Me. 262. 

28 C.J. p 267 note 96. 

60. Mich.—Grosslight v. Crisup, 25 
3Sr.W. 606, 68 Mich. 681. 

Wash.—Armour Yt Selxas, 141 P. 308, 
80 Wash. 181, 

28 C.J. p 267 note 93. 

61. Pa.—-Werden Lumber Co. v. Nor¬ 
folk & Western R. Co., 6 Pa.Dlst. 
& Co. 651. 

Tenn.—^Fidelity Phenix Fire Ins. Co. 
V. Ford & Cantrell, 46 S.W.2d 64, 
67, 164 Tenn. 107, cltlngr Corpus 
Juris. 

28 C.J. p 267 note 97—1 aj. p 101 
note 21 [c]. 

62. Mich.—Near v. Mitchell, 23 
Mich. 382. 

28 CiJ. p 268 note 98. 

53. Mass.—Hall v. Hunt, 62 N.H. 
397, 180 Mass. 380. 


64. Mich.—Grossligrht v, Crisup, 25 
N.W. 605, 68 Mich. 631. 

28 C.J. p 268 note 1—1 C.J. p 65 note 

72. 

55. Pa.—^Brown v. Scott, 51 Pa. 367. 
28 C,J. p 269 note 6. 

56, Me.—^McIntosh v. Bramson, 167 
A. 234, 130 Me. 420. 

Tenn.—^Fidelity Phenix Fire Ins. Co. 
V. Ford & Cantrell, 46 S.W.2d 64, 
164 Tenn. 107. 

Wag-es 

Regardless of pendency of trustee 
process, principal defendant may, at 
any time, commence action against 
trustee for full amount of wages due. 
—McIntosh V. Bramson, 167 A. 234, 
130 Me. 420. 

57- Miss.—^Tazoo & M. V. R, Co. v. 

Fulton, 14 So. 271, 71 Miss. 386. 

28 C.J. p 268 note 2—1 C.J. p 66 note 

73. 


Ins. Co., 168 N.E. 774, 261 Mass, 
360. 

28 C.J. p 268 note 2—1 C.J. p 66 note 
74. 

59- Cal.—GUugermovich v. Zicovich, 
45 P. 174, 113 Cal. 64. 

28 C.J. p 268 note 3—1 C.J. p 56 note 
74. 

60. Mo.—Shull V. Missouri Paa Ry. 
Co., 119 S.W. 1086, 221 Mo, 140. 

28 C.J. p 268 note 4—1 C.J. p 56 note 
76. 

61. N.M.—^Mayo v. George, 248 P. 
885, 31 N.M. 593. 

Temporary stay 

Where garnishee prays for an ap¬ 
peal and a reasonable time within 
which to arrange for a supersedeas 
bond, court may grant a temporary 
stay in the action by defendant 
against garnishee.—^Mayo v. George, 
supraL 

62. N.M.—^Mayo v. George, supra. 

63. Tex—^Rieden v. Rothman, Civ. 
App., 73 S.W. 426., 


58; Mass.—Solomon v. Continental 
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appeal is decided.®^ in some jurisdictions defend¬ 
ant, wishing to bring an action against the gar¬ 
nishee pending the garnishment proceedings, may 
avoid the effect of a plea in abatement by securing 
the discontinuance of the garnishment proceedings 
by the filing of a bond as provided by statute.®^ A 
suggestion that defendant has been made garnishee 
for the same debt in another court and requesting 
that the proceedings be suspended until the gar¬ 
nishment proceedings should be determined is not to 
be regarded as a plea in abatement and hence may 
be filed after a general appearance and contempo¬ 
raneously with, and subsequently to, pleading in 
bar.®® 

Validity of garnishment. In order that the pend¬ 
ency of a prior garnishment proceeding may be 
pleaded in abatement or that it may entitle the gar¬ 
nishee to a stay of proceedings in the* subsequent 
action, it must appear that the court had jurisdic¬ 
tion of defendant and of the subject matter.®^ 
Where defendant sets up as a defense that the debt 
has been attached, if a part of the debt in suit was 
not due at the time of the attachment, and the de¬ 
fense is interposed to the whole debt, or to more 
than was due at the time of the attachment, the de¬ 
fense is properly overruled.®® The question of 
whether garnishee may be charged as such on the 
facts of his disclosure cannot be determined in an 
action subsequently brought by defendant against 
the garnishee, but must be determined by the court 
ill which the garnishment is pending.®® 

Leave to sue. Some statutes provide that while 
no action shall be begun by defendant for the debt 
or property pending the garnishment proceedings, 
the court or judgment may by order on cause shown 
permit the commencement of such an action.^® 

Garnishment and action to set aside transfer as 
fraudulent. The fact that a creditor has caused 
garnishment process to be issued and served on the 


debtor’s transferee, and has traversed the gar¬ 
nishee’s answer, does not preclude the maintenance 
of a suit to set aside the transfer for simulation and 
fraud.71 

cL Actions by Third Persons 

The pendency of garnishment proceedings has no 
effect on an action by strangers to the garnishment pro¬ 
ceedings for the recovery of the property garnished, but 
If they are made parties to such proceedings, or if they 
derived their rights from the defendant after the Insti¬ 
tution of such proceedings, such pendency is pleadable 
In defense thereof to the same extent as though the 
action had been brought by the defendant. 

The pendency of the garnishment proceedings has 
no effect on the right of third persons who are not 
parties to the garnishment proceedings, but who 
claim the property or effects in the hands of the 
garnishee, to bring an action against the garnishee 
for the recovery of such property or effects,72 un¬ 
less they are made parties to the garnishment pro¬ 
ceedings, in which case the pendency of such pro¬ 
ceedings will have the same effect on actions by 
them as it would have on actions by defendant.78 
So, unless additional facts are set forth sufficient 
to constitute a bar,74 as, for example, that the debt 
is still the property of the garnishee defendant,7® the 
pendency of garnishment proceedings cannot be set 
up as against an action by the assignee under an 
assignment before the service of the garnishment ;7® 
and in such case the rule in some states, see infra 
subdivision f of this section, that the pendency of 
a prior garnishment proceeding in another state is 
sufficient to abate a subsequent suit in behalf of the 
creditor of the garnishee defendant in the writ has 
no application.77 The maker of a note negotiable 
and transferred before maturity cannot defend 
against an action by the indorsee on the ground 
that he had been summoned as garnishee of the 
payee,78 but it is at the most matter in abatement 
which may furnish ground for an application for a 
continuance until the determination of the gamish- 


64. Tex.—^Rieden v. Kothman, supra, 

65. Mich.—^Burt v. Wayne Cir. 

Judge, 46 N.W. 350, 86 Mich, 261— 
Crrossliarht v. Crisup, 25 N.W. 606, 
58 Mich. 631. 

66. Ala.—^EIx parte Shriner, 63 So. 
69, 184 Ala. 33. 

67- Ga.—^Bryant v. McCrary, 161 S. 

El. 236, 40 Ga.App. €86. 

28 C.X.P 269 note 8. 

Joint UahlUty 

In action on debt due two plain- 
tifCs jointly, answer that debt sued 
on was garnished in prior proceed¬ 
ing as the property of one of plain- 
tlfiCs,: thus showing that it was not 
sujsject to garnishment in such pro- 
•ceeding, sets up no valid defense.— 
Bryant v. McCrary, supra. 


68. N.J.—^Bailey v. Pennsylvania R. 
Co., 68 A. 83, 70 N.J.Law 308, af¬ 
firming, 64 A. 248, 69 N.J.Law 194. 

69. Minn.—^American Hardwood 

Lumber Co. v. Joannin-Hansen Co., 
109 N.W. 403. 99 Minn. 305, 9 Ann. 
Cas. 477, 109 N.W. 404, 99 Minn. 
620. 

70. Wis,—^Brande v. Bond, 23 N.W. 
101, 63 Wis. 140. 

71- La.—Olivier, V, & L. v. Majors, 
63 So. 323, 133 La. 764. 

72- Kan.—^Rickman v. Miller, 18 P. 
304, 39 Kan. 362. 

28 C.J. p 269 note 12. 

73- Ala.—^Bvitt v. Lowery Banking 
Co., 11 So. 442, 96 Ala. 381. 

Iowa.—German Bank v. American P. 
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Ins. Co., 60 N.W. 63, 83 Iowa 491, 
32 Am.S.R. 316. . 

74. Mo.—^Wilson v. Murphy, 46 Mo. 
409. 

75. Mo.—Wilson v. Murphy, supra 
28 C.J. p 269 note 16. 

7a Mo.—^Wilson V. Murphy, supra 
28 C.J. p 269 note 14. 

77. N.J.—^Margarum v. Moon, 63 A 
179, 63 N.J.Eq. 686. 

Tex.—^North British Mercantile Ina 
Co. v. Tyler First Nat. Bank, 22 
S.W. 992, 3 Tex.Civ.App. 293. 

7a , Tex.—^Levy v. Du Bose, 21 aW. 

932, 3 Tex.Civ.App. 68. 

28 C.J. p 269 note 17. 
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inent.73 As against a person holding under an as¬ 
signment from defendant, executed after the insti¬ 
tution of tht garnishment proceeding, such proceed¬ 
ing is pleadable in defense of an action by such as¬ 
signee to the same extent that it would have been 
pleadable had the action been brought by defend- 
ant.8® 

Where the assignee of the debt is made a party 

to a garnishment proceeding, he is not entitled to 

have the proceeding abated because of an action 

brought by him in another jurisdiction subsequent 

to the institution of the garnishment proceeding.s^ 

» 

A stakeholder of a fund who is a party to a suit 
between claimants thereto cannot refuse to turn it 
over to the successful claimant because, after the 
institution of the suit, he was garnished by creditors 
of the unsuccessful claimant.^2 

Pending appeal. Where the garnishee has ap¬ 
pealed from a judgment against him in the gar¬ 
nishment proceeding but has not given a supersede¬ 
as bond, a claimant to the property garnished may 
obtain a temporary injunction restraining plaintiff 
from levying execution on the property garnished 
until the garnishee’s appeal is determined, plaintiff 
being insolvent and the claimant giving bond to pro¬ 
tect the garnishee from any damages sustained 
thereby but a garnishee cannot plead in abate¬ 
ment of an action against himself by an intervener 
in the garnishment proceeding the pendency of an 
appeal from the judgment in the garnishment suit 
directing him to pay the fund to the intervener.*^ 

A statute forbidding an action by defendant 
against the garnishee for the money or property 
claimed in the garnishment proceedings pending 
such proceedings does not bar an action by the wife 
of defendant in her own right pending such pro¬ 
ceedings.*® 

e. Actions between. Plaintiff and G-amishee 

A prior garnishment proceeding will not bar an ac¬ 


tion by the garnishee against the gamisher, although it 
may be cause for a continuance or stay; nor will the 
pendency of a subsequent bill In aid of execution by the 
same Judgment creditor demand Its stay. 

An action by the garnishee against plaintiff will 
not constitute a bar of the prior garnishment pro¬ 
ceeding although it may be a cause for a continu¬ 
ance or for a stay of proceedings.*® The pendency 
of a subsequent bill in aid of execution will not de¬ 
mand the stay of a prior garnishment proceeding by 
the same judgment creditor.*^ 

f. Actions in Different States 

The pendency of a prior garnishment proceeding in 
another state is not available as a defense In bar of a 
subsequent action against the garnishee to recover the 
indebtedness garnished; but in some Jurisdictions, al¬ 
though not In others. It Is available as ground for a plea 
in abatement of the subsequent action, and in either case 
it Is ground for .a continuance or stay of the action, or 
for a stay of execution If Judgment *Is entered therein. 
The pendency of a subsequent action or garnishee process 
in another Jurisdiction is not available in abatement of a 
prior action or garnishee process. 

A pending garnishment proceeding in another state 
where the garnishee has not paid or been condemned 
to pay an 3 rthing is not available as a defense in bar 
to a subsequent action against the garnishee to re¬ 
cover the indebtedness garnished;** but where de¬ 
fendant in a garnishment proceeding obtains a judg¬ 
ment in his prior action against the garnishee, which 
the garnishee is compelled to satisfy after issuance 
of execution thereon, such payment may be pleaded 
by the garnishee as a bar to any further proceed¬ 
ings in the garnishment suit against himself.** 
However, it is ordinarily conceded that the pend¬ 
ency of the garnishment proceeding should be al¬ 
lowed as a defense in some manner, although there 
is some contrariety of opinion as to the manner in 
which it may be taken advantage of.*® In some ju¬ 
risdictions the pendency of the garnishment proceed¬ 
ing is not ground for abatement ;*i in other juris¬ 
dictions it is.** However, where abatement is plead¬ 
ed, the protection to be given is not limited to abat- 


79- NJH .—Peck v. Maynard, 20 N.H. 
. 183. 

80. Iowa.—Clise v. Freebome, 27 
Iowa 280. 

81. Tex.-r-Dlckerson v. Central Tex¬ 
as Grocery Co., Civ.App., 147 S.W. 
6d5. 

82. W.Va.—^Ho^rST V. McGufBn, 77 S. 
B. 662, 72 W.Va. 86. 

83. Ga.—Hitt v. Bhrllclx, 16 S.B. 770, 
89 Ga. 824. 

84. Iowa.—^Lake Park State Bank v. 
Rood, 131 N.W. 66, 152 Iowa 47. 

85. Mich.—^Hanselman v. Kegrel, 27 
N.W. 678, 60 Michi 640. 


88. Mich.—^Winter v. Kirchbaum, 1 
Mich.N.P. 119. 

87- Mich.—^Blake v. Hubbard, 7 N. 
W. 204, 46 Mich. 1. 

88. Mass.—Solomon v. Continental 

Ins. Co., 158 N.B. 774, 261 Mass. 
360. . . 

28 C.J. p 270 notes 27, 28. 

89. Va.—^Virginia Fire & Marine Ins. 
Co. V. New York Carousel Mfg. Co., 
28 S.E. 888, 95 Va. 616, 40 L.RA. 
239. , 

9a Mass.—Solomon v. Continental 
Ins. Co., 168 N.B. 774, 261 Mass. 
860. 

Va.—^Virginia Fire & Marine Ins. Co. j 
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V. New^ York- Carousel Mfg. Co., 
28 S.B. 888, 96 Va. 616, 40 L.R.A. 
289. 

28 C.J. p 270 note 24. 

Garnishee to be protected. 

Defendant, who has been summon¬ 
ed in trustee or ^mlshee process 
in another jurisdiction, is to be pro¬ 
tected in some way in absence of 
colluslom—Solomon v. Continental 
Ins.-Co., 168 N.B. 774. 261 Mass. 360. 

91. W.Va.—^Whan v. Hope Natural 
Gas Co., 94 S.B. 366, 81 W.Va. 338. 

28 C.J. p 270 note 27—1 C.J. p 86 note 
11 . 

92. Mass.—Solomon v. Continental 
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ing the writ, but the court should ascertain from all 
the circumstances whether both cases should go for¬ 
ward simultaneously, and, if not, what ought to be 
done the defense of garnishment or trustee proc¬ 
ess in another jurisdiction is available only as long 
as the garnishee is subject to a double liability, 
and, where more appropriate to accomplish justice, 
a continuance instead of abatement of the writ may 
be granted. So, in jurisdictions where abatement 
is a proper remedy as well as in those where it is 
not, the pendency of prior garnishment proceedings 
in another jurisdiction has been considered a ground 
for the grant of a continuance or stay of proceed¬ 
ings until the determination of such garnishment 
proceedings;^® or the action by defendant may be 
allowed to proceed to judgment and the judgment 
so molded as to stay execution so as to protect the 
garnishee against double payment.^7 Where, how¬ 
ever, the action by defendant against the garnishee 
is prior to the garnishment proceeding it has been 
held that a stay of execution will not be granted.^® 

Where defendant sets up as a defense that the 
debt has been attached in his hands as garnishee in 
another state, he must show that the very debt for 
which the suit is brought was attached.®® Also it 
must appear affirmatively that the garnishment pro¬ 
ceeding is in a court having jurisdiction under the 
laws of the foreign state and is in compliance with 
those laws,i and where from the pleadings it is ap¬ 
parent that the foreign court has not acquired ju¬ 
risdiction the pendency of the foreign garnishment 
proceeding cannot operate as a defense thereto,® 


When a suit is pending in the courts of one state 
brought by the creditor against the principal debtor 
and full jurisdiction over the cause of action and 
the debtor’s person has been obtained, the same in¬ 
debtedness cannot serve as the basis of jurisdiction 
for the courts of another state in a suit by his cred¬ 
itor against plaintiff in the first suit as principal 
defendant and as against defendant in the first suit 
as garnishee defendant, and the sqcond suit should 
be dismissed.® Where a garnishment proceeding is 
commenced in one state, a judgment in a subsequent 
garnishpient proceeding instituted in another state 
by a person impleaded in the first proceeding against 
the same garnishee and fund is not res judicata 
where neither state court obtained jurisdiction of 
the tangible res.^ 

The pendency of garnishment proceedings in an¬ 
other state is not ground for abatement where it is 
apparent that defendant possesses a perfect defense 
to the garnishment proceedings which it has not in¬ 
terposed therein.® After defendant has paid the 
debt voluntarily to one of several claimants, he 
is not in a position to invoke the rule which protects 
defendant against whom proceedings are pending as 
a garnishee in a foreign jurisdiction.® So it has 
been held that execution will not be stayed without 
bail where the garnishment proceeding in the for¬ 
eign state is collusive, having been induced by the 
garnishee in order to delay the collection of the 
claim against him.*^ 

In jurisdictions where a final judgment is not sub- 


Ins. Co., 158 N.E. 774, 261 Mass. 
360. 

28 C.J. p 270 note 25—1 C.J. p 86 
note 8. 

93. Mass.—Solomon v. Continental 
Ins. Co., supra. 

If tbe gaxnisliee sets up tlie facts 

in its answer, he can have all the 
benefits to which equity entitles him. 
—Solomon v. Continental Ins. Co., 
supra. 

94. Mass.—Solomon v. Continental 
Ins. Co., supra. 

Defense not absolute 
A defense on the ground of the 
pendency of a prior trustee process 
in another jurisdiction is not an ab¬ 
solute one, and is available only as 
long as the peril elsewhere continues. 
The object is to protect defendants 
here from double liability. If lia¬ 
bility elsewhere has ceased, a de¬ 
fense on that ground will not avail 
here. It is good only when the de¬ 
fendant has been held or may be held 
elsewhere. If his liability elsewhere 
has wholly ceased without payment 
by himself, ' he cannot forever es¬ 


cape from paying his debt here mere¬ 
ly because he was for a time liable 
to be held to pay it elsewhere.—Craig 
Silver Co. v. Smith, 39 N.E. 1116, 163 
Mass. 262. 

95. Mass.—Solomon v. Continental 
Ins. Co., 158 N.E. 774, 261 Mass. 
360. 

Abatemeut may be denied where 
suit cannot be brought unless com¬ 
menced within one year and garnish¬ 
ment is for amount such that, even 
if successful, it will not preclude 
some recovery.—Solomon v. Conti¬ 
nental Ins. Co., supra. 

96. W.Va.—^Whan v. Hope Natural 
Gas Co., 94 S.B. 366, 81 W.Va. 338. 

28 C.J. p 270 note 26—1 C.J. p 86 
note 12. 

97. Miss.—^McPherson v. Matthews, 
108 So. 494, 143 Miss. 299. 

Okl.—^Missouri, K. & T. Ry. Co. v. 

Housley, 148 P. 689, 46 Okl. 216. 
28 C.J. p 270 note 27. 

93: W.Va.—Shrewsbury v. Tufts, 23 
S.B. 692, 41 W.Va. 212. 

99. N.J.—^Bailey v. Pennsylvania R. 
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Co., 58 A. 83, 70 N.J.Law 308, af¬ 
firming 64 A. 248, 69 N.J.Law 194. 
1- Mo.—^Norman v. Pennsylvania 

Fire Ins. Co., 141 S.W. 618, 237 Mo. 
576. 

1 C.J. p 86 note 9, 

2. N.Y.—^Douglas v. Phenix Ins. Co., 
33 N.E. 938, 138 N.Y. 209, 34 Am. 
S.R. 448, 20 L..R.A. 118. 

28 C.J. p 270 note 29. 

3. U.S.—^Lowenstein v. Levy, Tenn., 
212 P. 383, 129 C.C.A 69. 

5. C.—^Mitchum V. Barksdale, 110 S. 
E. 673, 118 S.C. 399. 

4. Tex.—City Nat. Bank of Lawton, 
OkL, V. Lummus Cotton Gin Sales 
Co., Civ.App., 297 S.W. 663, affirmed 
Liverpool & London & Globe Ins. 
Co. V. Lummus Cotton Gin Sales 
Co., Com.App., 6 S.W,2d 728, mo¬ 
tion denied 9 S.W.2d 1112. 

B. N.D.—Purcell v. St. Paul F. & M. 

Ins. Co., 64 N.W. 943, 6 N.B. 100. 
28 C.J. p 271 note 31. 

6. N.Y.—Gould V. Chicago, B. & Q. 
R. Co., 16 N.Y.S. 896. 

7- Ind.—^Nevian v. Poschinger, 66 N. 
E. 1033, 23 Ind.App. 695. 



38 C.J.S. 


GARNISHMENT 


§ 191 


ject to garnishment in proceedings instituted in an¬ 
other state, see supra § 117, such a proceeding will 
not constitute a defense to a suit on the appeal bond 
of the judgment defendant.® 

Exempt property. It is no defense to an action 
to recover exempt property that defendant has been 
made garnishee in an action seeking to reach the 
same property in another state wherein it is not 
exempt.® Under a statute requiring the employer 
to pay over exempt wages on the making by an 
employee of an affidavit in accordance with the stat¬ 
ute, the employer must make such payment notwith¬ 
standing the pendency of a proceeding in another 
state in which the employer has been summoned as 
garnishee.^® 

Abatement of action by subsequent garnishment. 
One who has been sued by his creditor cannot plead 
in abatement of the suit the fact that since it was 
commenced he has been summoned in another ju¬ 
risdiction as garnishee or trustee in an action 
against plaintiff.^^ 

Abatement of garnishment by subsequent action. 
Garnishment proceedings commenced in a state are 
not abated by the subsequent commencement of an 
action in another state by defendant in the garnish¬ 
ment against his debtor, the garnishee.^® 

Abatement of action by prior action. It is no, de¬ 
fense to a foreign attachment proceeding that there 
is pending in another state a prior action between 
the same parties on the same cause of action in 
which garnishee process also issued.^® 


g. Actions in State and Federal Courts 

Garnishment or trustee process pending in a state 
court may be set up in abatement of a subsequent suit 
in a federai court by defendant in the garnishment suit 
against the garnishee or trustee, but not in abatement of 
a prior suit. 

. As between federal and state courts where a 
state court by garnishment obtains control of a fund 
the state court having acquired jurisdiction over the 
subject matter, no jurisdiction will be taken by the 
federal court.^^ So garnishment or trustee process 
proceedings pending in a state court may be set up 
in abatement of a subsequent suit in a federal court 
by defendant in the first suit against his debtor, the 
garnishee or trustee,^® or by an assignee of defend¬ 
ant in the first suit against the garnishee or trus¬ 
tee, where the assignment was made after the serv¬ 
ice of the garnishment but an action in a fed¬ 
eral court is not abated by a subsequent suit in a 
state court in which defendant in the first suit is 
summoned as garnishee and, although a motion 
to stay execution on a federal judgment because of 
the service of garnishment on the judgment debtor 
in a state court has been held addressed to the dis¬ 
cretion of the court,it has also been held that a 
federal court will not stay execution on a judgment 
entered therein because of garnishment process 
served on the judgment debtor from a state court 
after entry of the federal judgment, A garnish¬ 
ment proceeding in a state court may reach any 
surplus after satisfying the orders entered in a 
pending garnishment in a federal court.®® 


X. PEOOEKDINGS TO SUPPORT OR ENFORCE 


§ 191. Nature and Form in General 

Proceedings to support or enforce a garnishment 
should be of the nature and form prescribed by statute, 


and the practice, except as specifically fixed, should 
comply with that as to civil actions generally. 

The rights of a garnishment plaintiff must be en- 


8. Mo.—^Meierhoffer v. Kennedy, 263 
S.W. 416. 804 Mo. 261. 

9. Kan.—^Missouri Pac. R. Co. v. 
Sharitt, 23 P. 430, 43 Kan. 375, 19 
Ana.S.R. 143, 8 L..R.A. 385, 389. 

28 C.J. p 271 note 36. 

la Ill.—^Becker v. Illinois Cent. R. 
Co., 158 IlLApp. 620, affirmed 95 
N.B. 42. 260 IlL 40, 36 Ii.R.A..N.S., 
1154. 

11- Wis.—^Wood V. Lake, 13 Wis. 84. 
1 C.J. p 86 note 13. 

12. Iowa.—Willard v. Sturm, 65 N". 
W. 847, 96 Iowa 666. 

1 C.J. p 87 note 15. 

13. Del.—^Lippman v. Alder, Super., 
167 A. 433. 

14. Tex.—^Nat Bank of Lawton, OkL 
V. Lummus Cotton Gin Sales Co., 


Civ.App., 297 S.W. 663, affirmed 
Liverpool & London & Globe Ins. 
Co. V. Lummus Cotton Gin Sales 
Co., Com.App., 6 S.W,2d 728, mo¬ 
tion denied 9 S.W.2d 1112. 

15. U.S.—^Mattingly v. Boyd, Tenn., 
20 How. 128, 16 L.E3d. 846,* Wallace 
V. McConnell, Ala., 13 Pet. 136, 10 
L.E!d. 95, 

Abatement in federal courts general¬ 
ly see Federal Courts | 143. 
Contrary autliorlty 

It has been held in cases decided in 
the lower federal courts at a date 
later than the cases cited to the text 
that the garnishee may not plead 
abatement in the subsequent suit, 
but that he should in all ordinary 
cases be protected by the grant of a 
continuance.—^Barnsdall v. Walte- 
meyer, C.C.A.C 0 I 0 ., 142 P. 416, 73 C. 

427 


C.A. 616—^Lynch v. Hartford Fire 

Ins. Co., C.C.N.H., 17 F. 627. 

16. U.S.—^Hacker v. Stevens, C.C. 
Ind., 11 F.Cas.No.6,887, 4 McLean 
536. 

17. U.S.—^Wallace v. McConnell, 
Ala., 13 Pet.. 136, 10 L.Bd. 96. 

28 C.J. p 271 note 37—1 C.J. p 88 
note 27 [a]. 

la U.S.—^Barly v. Rogers, Va., 16 
How. 699, 14 L.Bd. 1074. 

19, U.S.—^Henry v. Gold Park Min¬ 
ing Co., C.C.C 0 I 0 ., 16 F. 649, 6 Mc¬ 
Crary 70. 

2a Wyo.—McCord-Brady Co. v. 
Mills, 56 P. 1003, 8 Wyo. 258, 46 
L.R.A. 737. 

28 C.J. p 271 note 38; 
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forced in the manner pointed out by the statute,^! 
the practice, in the absence of contrary requirements 
of the statute, conforming to that at law^^ or in 
equity,23 in accordance with whether the original 
proceeding is instituted in law* or in equity. In the 
absence of a special statute, no special form of 
pleading is required,and the proceedings are sub¬ 
ject to such provisions of law as to civil actions gen¬ 
erally as are applicable,25 regard being had to the 
relative situations of the parties.26 If the statute 
allows garnishment proceedings where the garnishee 
is claimed to hold one or both of two separate po¬ 
sitions, the gpround set out when the proceeding is 
initiated is not to be departed from in the inter¬ 
mediate steps or in the final determination.27 The 
pleadings and judgment in the principal action are 
separate and distinct from the garnishment proceed¬ 
ing, and will not be regarded as constituting a part 
of the record or pleadings therein.23 

A foreign attachment, under some statutes, while 
in a sense a single joint process, is for some pur¬ 


poses two actions, one against defendant and anoth¬ 
er against the trustee.23 

Docketing, The cause may be docketed against 
the garnishee, as a party to the action ;30 and, under 
some statutes, the garnishment proceeding is re¬ 
quired to be docketed as a separate suit,21 or against 
each of several garnishees separately,22 although a 
failure so to docket it is not such an irregularity as 
to affect the validity of a judgment rendered.33 

§ 192. Discontinuance or Failure in Principal 
Action 

A discontinuance or failure to recover against the 
defendant in the principal action operates to discontinue 
the proceedings against the garnishee. 

Ancillary proceedings in garnishment fall with 
the failure of the main action, as stated supra § 2, 
as by its dismissal or discontinuance,24 and where 
plaintiff in the principal action fails to receiver judg¬ 
ment against defendant therein it is deemed a dis¬ 
continuance of all proceedings against the gar- 
nishee.26 The garnishment proceedings, however. 


21. Cal.—^Farmers' & Merchants* In compliance with statute, he there- 

Bank of L»os Angreles v. Bank of by Institutes an auxiliary proceeding, 


Italy, 14 P.2d 627, 216 Cal. 462. 
D.p.—Dickinson v. Brooks, 108 P.2d 
4, 71 App.D.C. 106—Young v. Nich¬ 
olson, 107 P.2d- 177, 70 App.D.C. 
361. 

Pa.—^Hatton v, Stein, 28 Del.Co. 488. 
28 C.J. p 271 note 39. 

Tjl California 

(1) Under Code Civ.Proc. §S 644, 
714, et seq, plaintiff garnishing de¬ 
fendant’s debtor, who failed to pay 
debt to officer levying writ, may 
press collection of debt without fur¬ 
ther proceedings, if garnished under 
attachment, or after following stat¬ 
ute providing substitute for credi¬ 
tor’s bill, if garnishment depends on 
levy of execution.—Sunset Realty Co. 
V. Dadmun, 88 P.2d 947, 34 Cal.App. 
2d Supp. 733. 

(2) If garnishment is levied un¬ 
der writ of execution, judgment cred¬ 
itor must proceed under statutes pre¬ 
scribing proceedings supplementary 
to execution and not statutes deal¬ 
ing with attachment.—Farmers*- & 
Merchants* Bank of. Los Angeles v. 
Bank of Italy, 14 P.2d 627, 216 Cal. 
462. 

22. Me.—Hibbard v. Newnoian,' 64 A. 

' 720, 101 Me. 410. 

Or.—Caldwell Banking & Trust Co. v. 
Porter, 96 P, 1, 62 Or. 318, rehear¬ 
ing denied 97 P. 641, 62 Or. 318. 

28 C.J. p 271 note 40. 

Auxiliary prooeedhtg as aoiloiL at law 
When plaintiff in garnishment is 
not satisfied with the certificate made 
by the garnishee, and procures the 
order provided for by statute, and 
files allegations and interrogatories I 


which is in effect an action at law 
against the garnishee, and is prose¬ 
cuted by plaintiff, who stands in the 
shoes and asserts the rights of the 
principal defendant—Overturff v. 
Carroll, 219 P. 1081, 109 Or. 326. 

23. Va.—^Lambert v. Jones, 2 Patt 
& H. 144, 

W.Va.—Sims v. Charleston Bank, 8 
W.Va. 274. 

28 C.J. p 271 note 41. 

24i, Ark.—Wilson v. Overturf, 248 S. 

W. 898, 167 Ark, 8.86. 

25. Ark.—^Wilson v. Overturf, supra 
N.D.—Sargent County v. State, 182 
N.W. 270, 47 N.D. 661. 

Pa—Schwartz v. Schwartz, 42 Pa 
Dist & Co, 608. 

Wis.—^Everdell v. Sheboygan & Fond 
du Lac R. Co., 41 Wis. 396. 

28 C.J, p 271 note 42. 

Statute governing equitable actions 
for discovery is inapplicable in gar¬ 
nishment proceeding, where plain¬ 
tiff’s claims had not been reduced to 
Judgment and discovery was not 
sought—^Ray v. Peter Fox Sons Co. 
of Kentucky, 114 S.W.2d 760, 272 Ky. 
497.’ 

28. Ala—^Roman v. Montgomery 
Iron Works, 47 So. 136, 156 Ala. 
604, 180 Am,S.R. 106, 19 L.R.A., 
N.S., 604. 

28 C.J. p 271 note 43. i 

27. Mich.—Botsford v. Simmons, 32 
Mich. 352. 

28. Ga—^Leffler v. Union Compress 
Co., 48 S.B. 710, 121 Ga 40. 

Relation to.principal action generally 
see supra S 2. 
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28. N.H.—^Whitcomb v. Quinlan, 76 
A. 526, 76 N.H. 429. 

30. Iowa—^lowa Stock Remedy Co. 

V. Broderson, 203 N.W. 886, 201 
Iowa 1039. 

Garnishee as party to action see su¬ 
pra § 187. 

31. Tex.—Patterson v. Seeton, 47 S. 

W. 732, 19 Tex.Civ.App. 430. 

32. Te.x.—Cohn v. Tillman, 18 S.W, 
111, 66 Tex, 98—Bell v. Paducah 
First State Bank, Civ.App., 140 S. 
W. 111. 

33. Tex.—Cohn v. Tillman^ 18 S.W. 
111, 66 Tex. 98. 

28 C.J. p 272 note 47. 

34. Minn.—Spotts v. Beebe, 182 N. 
W. 167, 148 Minn. 363—Holland v. 
Nichols, 162 N.W. 468, 136 Minn. 
364. 

Wash.—^Hillman v. Gray, 1 P.2d 818, 
163 Wash. 406, 76 A.L.R. 1366. 

28 C.J. p 272 note 51. 

Improper dismissal of a principal 
defendant who was a necessary party 
would bar plaintiff from proceeding 
to judgment against the garnishee, 
plaintiff’s remedy being an appeal 
from the erroneous dismissal.—First 
Nat. Bank v. Croman, 284 N.W. 912, 
288 Mich. 370. 

Ancillary character of garnishment 
proceedings see supra § 2. 

35. Mich.—Bricks on v. Duluth, S. S. 
& A. R. Co., 63 N.W. 420, 106 Mich. 
416. 

Wash.—Hillman v. Gray, 1 P.2d 818, 
163 Wash. 406, 76 A,L.R. 1366. 

28 C.J. p 272 note 62. 

Necessity of judgment as condition 
to judgment against garnishee see 
infra S 344. 
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are not discontinued by a judgment which does not 
operate as a final determination in favor of defend¬ 
ant because appealed from,36 or by an interlocutory 
judgment against a defendant in proceedings begpin 
by attachment,or by a judgment in favor of one 
of several defendants, where an issue remains to be 
tried as between plaintiff and the garnishee with 

respect to other defendants.^S 

§ 193. Remedies in Aid of Garnishment 

In some states plaintiff may avail himself of equitable 
remedies In aid of his garnishment proceeding, and to 
this end may obtain Injunctive relief or the appointment 
of a receiver or custodian of the property. 

In some states a writ of garnishment will not be 
aided by a court pf equity,39 nor will equity inter¬ 
fere to perfect an inchoate and unperfected lien.^o 
In other states plaintiff who has secured an in¬ 
choate lien by way of garnishment is entitled to pur¬ 
sue the same equitable remedies to enforce it as may 
be availed of by holders of liens of other natures,^! 
or plaintiff may be aided by equity where the only 
remedy which he has is equitable.^? Equity w!ll 
not in any case take jurisdiction where complainant 
has an adequate remedy at law^^ qj- where the re¬ 
lief sought is such as is not within the power of eq¬ 
uity to gvantM Under a statute giving the court 
power to make all orders with regard to property 
under the control of the garnishee which may be 
necessary or equitable between the parties, the court 
exercises an equitable jurisdiction.'*5 


Injunctions, In some states an injunction in aid 
of a garnishment proceeding will not be granted,^3 
for example, to prevent an assignment of the debt 
by defendant,47 or the prosecution of a prior action 
pending in another court.^3 However, according to 
the more general view, equity will interfere to pre¬ 
vent the property or effects of the debtor from be¬ 
ing placed beyond the reach of the garnishment pro- 
ceedings,49 express statutory provision for this re¬ 
lief being.made in some states.^^^ An injunction will 
be denied where an adequate remedy exists through 
the prosecution of the garnishment proceedings.®^ 

Receivers or custodians. In some states a receiv¬ 
er will not be appointed under the general equity 
powers of the court in aid of a garnishment pro- 
ceeding,®2 but in other states a receiver may be ap¬ 
pointed for the preservation of the property.®® Un¬ 
der some statutes the court is expressly authorized 
to exercise equitable power in taking possession of 
and disposing of property in the hands of the gar¬ 
nishee,®'* as where the property reached is subject to 
a lien, pledge, or mortgage in favor of the garnishee 
and it is sought to reach any surplus which may re¬ 
main after satisfying his claim,®® or where the an¬ 
swer of the garnishee discloses that he is the holder 
of any promise for the pa 3 mient of money or de¬ 
livery of property to the principal defendant.®® The 
statutory power of the court to appoint a receiver 
cannot be exercised in a case not falling within the 


38. Mich.—^Erickson v. Duluth, S. 
S. & A. R. Co., 63 ISr.W. 420, 106 
Mich. 415. 

28 C.J. p 272 note 53. 

37. Ill.—Chicago State Bank v. 
Thweatt, 111 IlLApp. 699. 

3& U.S.—Logan v. Goodwin, Elan., 
101 F. 664, 41 C.C.A. 673. 

28 C.J. p 272 note 62 [a]. 

39. Tex.—Noyes v. Brown, 13 S.W. 
36, 75 Tex. 458. 

2$ C.J. p 272 note 56. 

40. Md.—Morton v. Grafflin, 13 Al 
341, 15 A. 298, 68 Md. 646. 

41., Ga.—^Kimbrough v. J. IC Orr 
Shoe Co., 25 S.E. 676, 98 Ga. 637. 
Pa.—^Pred Shmidheiser Building & 
Loan Ass*n v. Paradise, 17 Pa.Dist. 
& Co. 779—Hatton v. Stein, 28 Del. 
Co. 438. 

28 C.J. p 272 note 68. 

Ascertainment of contents of sealed 
packages see supra § 99. 

42. Miss.—^Poote-Patrick Co. v. Cala- 
donia In& Co., 74 So. 292, 113 Miss. 
419. 

Ohio.—Secor v. Witter, 89 Ohio St. 
218. 

28 C.J. p 272 note 69. 


43- Conn.—Gager v. Watson, 11 
Conn. 168. 

28 C.J. p 272 note 60. 

44. Conn.—^Judah v. Judd, 1 Conn. 
309. 

28 C.J. p 272 note 61. 

45. Ill.—La Salle Opera House Co. 
V. La Salle Amusement Co., 124 N. 
E. 454, 289 Ill. 194. 

46. Tex.—^Noyes v. Brown, 13* S.W. 
36, 76 Tex. 458. 

28 C.J. p 273 note 64. 

47. Tex.—Gulf Nat. Bank v. Bass, 
Civ.App., 177 S.W. 1019. 

48. Tex.—^Arthur v. Batte, 42 Tex. 
159. 

49. Conn.—Candee v. Penniman, 32 
Conn. 228. 

Pa.—^Pred Shmidheiser Building & 
Loan Ass*n v. Paradise, 17 Pa.Dist. 
& Co. 779. 

28 C.J. p 273 note 67. 

5a Wis.—Almy v. Platt, 16 Wis. 

169—^Malley v. Altman, 14 Wis. 22^* 
5L Kan.—^Van Natta-Lynds Drug 
Co. V. Gerson, 23 P. 1071, 43 Kan. 
660. ^ 
28 C.J. p 273 note 69. 

52. Md.—Morton v. Grafflin, 13 A. 
341, 16 A. 298, 68 Md. 646. 
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Tex.—Gulf Nat. Bank v. Bass, Civ. 
App., 177 S.W. 1019. 

53. Ga.—^Kimbrough v. J. K. Orr 
Shoe Co., 25 S.E. 576, 96 Ga. 537. 

N.T.—William Jackman Sons v. 
Hauffman, 287 N.T.S. 177, 159 Misc. 
182. 

Of sums due under a membership 
certiflcate 

A receiver may be appointed for 
sums due under Judgment debtor's 
unassignable certificate of member¬ 
ship in a pilot's association which 
provided for retirement fund and for 
death benefit, but not for cash pay¬ 
ment under certificate which would 
come under garnishee order.—^Wil¬ 
liam Jackman Sons v. Hauffman, su¬ 
pra. 

54. Ga.—^Donaldson v. Tripod Paint 
Co., 167 S.E. 777, 46 Ga.App. 455. 

Ill.—^Illinois Anglo-American Storage 
Battery Co. v. Long, 41 Ill.App. 
333. 

28 C.J. p 273 note 72. 

55. N.H.—HUls v. Smith, 28 N.H. 
369. 

28 C.J. p 273 note 78. - 

5a N.H.—^Musgrove v. Goss, 72 A. 

371, 76 N.H. 208. 

28 C.J. p 273 note 74. 
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terms of the statute creating the right.®^ Where 
the garnishee abandons the property of the debtor in 
his hands after notice served, the court may appoint 
a suitable person to take charge of and, if necessary, 
dispose of the property.58 Where a negotiable in¬ 
strument not yet due is reached in the hands of the 
garnishee, the court may require the instrument to 
be placed in such custody as will prevent it from 
being misapplied.®^ 

§ 194, Proceedings between Plaintiff and De¬ 
fendant 

The proceedings between the plaintiff and the de¬ 
fendant, in connection with the garnishment proceed¬ 
ings, should conform as nearly as may be to the pro¬ 
cedure in other civil actions. 

The rule that garnishment proceedings should 
conform as nearly as may be to the procedure in 
other civil actions, see supra § 191, has been applied 
as between plaintiff and the principal defendant in 
the determination of questions arising as to the 
pleadings,including amendments,®^ as to the evi- 
dence,®2 and as to the verdict®® and judgment,®^ 
including a default judgment.®® The trustees or a 
possible claimant of the fund are not bound by a 
decision that they are chargeable on the facts agreed 
to on defendant’s plea to the jurisdiction, where they 
are not parties to the issue raised thereby.®® Where, 


however, from the facts conceded by plaintiff, it is 
apparent that the trustees are not chargeable, the 
case may be determined on the plea to the jurisdic¬ 
tion,®*^ although the garnishee’s disclosure has not 
been filed.®® A proceeding is not invalidated as 
against the principal defendant by the fact that it 
is defective as against the garnishee.®® An agree¬ 
ment that the proceeding shall be brought for the 
benefit of defendant and that the amount recovered 
is to be paid over to him or to such creditors as he 
may direct may give defendant the right to control 
the conduct and prosecution of the proceeding.^® 

§ 195. - Defenses and Objections by De¬ 

fendant 

Defendant In the principal action ordinarily may in¬ 
terpose defenses and objections to the garnishment pro¬ 
ceedings, except to the extent that he is restricted by 
statute. 

While it has been held that in the absence of an 
express provision of the statute defendant is not 
entitled to traverse the grounds of garnishment, 
it would seem that ordinarily in the absence of ex¬ 
press statutory restriction, or of waiver or estop- 
pel,72 or unless he has parted with, and disclaims 
any interest in, the fund or property sought to be 
impounded, 7® defendant is entitled to interpose such 
defenses as he might have to the garnishment pro¬ 
ceedings,*^^ or to assume the defense of the gar- 


67- Ill.—Netter v. Chlcagro Bd. of 
Trade, 12 Ill.App. 607. 

28 C.J. p 273 note 76. 

58. Neb.—^Northfleld Knife Co. v. 
Shapleigh. 39 N.W. 788, 24 Neb. 
635, 8 Ain.S.H. 224. 

59. Pa.—^Kieffer v. Ehler, 18 Pa. 888. 
28 C.J. p 273 note 77. 

eo. Mass.—^Krogman v. Rice Bros. 

Co., 136 N.B. 161, 241 Mass. 296. 
28 aj. p 273 note 79. 

Allegation held Irrelevant 

On trustee process to recover mon¬ 
ey claimed to be due defendant from 
the trustee under a contract, plain¬ 
tiffs additional allegation that at 
the time of the service of the writ 
defendant claimed there was due it 
from the trustee a large sum of 
money was irrelevant.—Krogman v. 
Rice Bros. Co., supra. 

Xiaohes in. filing 

Pa.—^Hatton v. Stein, 28 Del.Co. 438. 

61. Ga.—^High v. Padrose, 46 S.B. 
869, 119 Ga. 648. 

28 C.J. p 273 note 79 [a], [b]. 

62. Mich.—Barnes v. Wayne Circuit 
Judge, 45 N.W. 1016, 81 Mich. 374. 

28 C.J. p 273 note 80. 

63. Mo.—^Leesburg State Bank & 
Trust Co. V. Merchants Bank of 
Kansas City, App., 142 S.W.2d 94. 


64i MdL—West v. William B. Wood 
Co., 118 A. 69, 140 Md. 614. 

Minn.—^Iselin v. Simon, 64 N.W. 143, 
62 Minn. 128. 

28 C.J. p 273 note 81. 

65. Pa.—Sperry v. Styer, 23 Pa. 
Super. 607. 

28 C.J. p 273 note 81 [b]. 

Necessity of Judgment against prin¬ 
cipal defendant see infra S 244. 

66. N.H.—^Whitcomb v. Quinlan, 76 

A. 626, 76 N.H. 429. 

67. N.H.—^Whitcomb v. Quinlan, su¬ 
pra. 

68. N.H,—^Whitcomb v. Quinlan, su¬ 
pra. 

e9w Conn.—^Hatch v. Boucher, 69 A. 
422, 77 Conn. 347. 

Hawaii—Henrigues v. Vinhaca, 20 
Hawaii 702. 

70. Mass.—^Webster v. Randall, 19 
Pick. 13. 

71- Gsl—C ohen v. Goodrum Tobac¬ 
co Co., 67 S.B. 974, 1 Ga.App. 38. 

72- Ill.—Balaban v. Willett, 27 N. 

B. 2d 612, 305 IllApp. 388. 

Delay caused by noxiresidence 

Where delay in disposition of gar¬ 
nishment proceeding was caused by 
the removal of the judgment debtor 
to a foreign country resulting in 
great difficulty in her coming into 
court for hearings, judgment debtor 
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could not be heard to complain that 
there was delay in the disposal of 
the case.—Balaban v. Willett, supra. 

73. Tex.—Roberts v. Stoneham, Civ. 
App., 31 S.W.2d 856—Dallas Pack¬ 
ing Co. v, Kimberling, Civ.App., 
289 S.W. 149. 

74. Ga.—Thompson v. Reynolds 

Auto Co., 121 S.B. 628, 31 Ga.App. 
574. 

Pa.—^Marano v. Granata, 30 A.2d 243, 
161 Pa.Super. 454. 

Tex.—^Missouri Pac. Ry. Co. v. Whip- 
ker, 13 S.W. 639, 77 Tex. 14, 19 Am. 
S.R. 734, 8 L.R.A. 321—Gray Co. v. 
Ward, Civ.App., 145 S.W.2d 660— 
' First Nat. Bank v. Guinn, Civ.App., 
67 S.W.2d 880, 882, citing Corpus 
Juris—Continental Supply Co. v. 
Carter, Civ.App., 13 S.W.2d 927. 

28 C.J. p 274 note 89. 

Exception to affidavit and bond 
A defendant, having dissolved a 
garnishment, and thereby become a 
party to the garnishment proceed¬ 
ings, could thereafter on trial of the 
issue formed in such proceedings and 
before Judgment except to the affi¬ 
davit and bond for garnishment— 
Thompson v. Reynolds Auto Co., 121 
S.B. 628, 31 Ga.App. 674. 

Defects in affidavit of cause of ac¬ 
tion for foreign attachment may be 
attacked by defendant.—^Marano v. 
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nishment proceeding,76 particularly in the absence 
of objection by the garnishee.'^S The burden of re¬ 
sisting judgment against himself is primarily on de¬ 
fendant,*^^ and it has been held that where he enters 
an appearance de bene esse the duty is on him to 
take charge of the defense from that pointJ^ it 
has also been held that, notwithstanding the gar¬ 
nishee may, by statute, plead for a nonresident de¬ 
fendant, if such defendant appears he may plead for 
himself and is not affected by the pleas put in for 
him by the garnishee.'^^ 

Under some statutes, defendant, while permitted 
to make certain defenses, is restricted thereto,^® as, 
for example, to such defenses as might be inter¬ 
posed by the gamishee.®^ Under some statutes, 
where defendant has given a forthcoming bond, he 
may as noted infra § 274, make any defense avail¬ 
able to the garnishee, but the failure to give such 
a bond does not prevent defendant from interposing 
any other defense he may have.^^ It has been held 
that an exception of no cause of action cannot be 


filed by defendant until the garnishee’s answer has 
been traversed by plaintiff and that defendant 
cannot raise the objection that the property sought 
to be subjected does not belong to him,^^ or that it 
is held by him in a representative capacity, without 
disclosing the name of the true owner and his righi 
to represent such owner but it has also been held 
that he may assert a superior title in another derived 
from himself.86 Where proof of ownership in an¬ 
other than defendant would likewise prove the com¬ 
mission of a crime by defendant and garnishee, the 
objection is not open to defendant.^^ 

A nonresident may be required by statute to give 
security as a condition to appearing and defend- 

ing.SS 

§ 196. Objections and Defenses by Garnishee 

A garnishee may interpose such objections and de¬ 
fenses, of law or fact, as may be necessary for the pro¬ 
tection of his Interest, but ordinarily may not set up 
matters which affect the defendant only. 


Oranata, 30 A.2d 243, 161 Pa.Saper. 
464. 

Town as defendant 

Where holder of Judgment against 
town sought to seize town funds on 
deposit by garnishment proceedings 
and bank answered admitting posses¬ 
sion of funds sufficient to pay judg¬ 
ment, the town, having an interest 
in opposing seizure of its property, 
could oppose garnishment based on 
a fieri facias to same extent as it 
could oppose direct seizure of Its 
property under such a writ—Bullls 
V. Town of Jackson, LaApp., 9 So, 2d 
844. 

Objection that garnishee holds in 
custodia legls see supra § 65. 
Hight to claim that debt is exempt 
see Exemptions § 146. 

75. Mich.—^McDougall v. Lamb, 71 

N.W. 468, 118 Mich. 69. * 

Tex.—^First Nat. Bank v, Guinn, Civ. 
App., 67 S.W.2d 880, 882, citing 
Corpus Tnxls. 

Intervention by defendant generally 
see infra § 240. 

76. Mich.—^McDougall v. Lamb, 71 
N.W. 468, 113 Mich. 69. 

77. Pa—^Marano v. Granata, 80 A. 
2d 243, 161 PaSuper. 454. 

78., Ga—^Marano v. Granata, supra 
Duty to chaUenge suffiolexicy of 
affldavit of cause of action.—Marano 
V. Granata, supra 

7a Md.—Albert v. Albert, 28 A. 
388, 78 Md. 838—Spear v. Grffiin, 
23 Md. 418. 

• sa Wis.—Schrader v. Gunbeck, 177 
N.W. 672, 171 Wis. 426. 

28 C.J. p 274 note 92. 


81. Wis.—Schrader v. Gunbeck, su¬ 
pra. 

28 C.J. p 274 note 93. 

82. Tex.—^Flrst Nat. .Bank v. Guinn, 
Civ. App., 67 S.W.2d 880—Conti¬ 
nental Supply Co. v. Carter, Civ. 
App., 13 S.W.2d 927. 

a^eason. for mla 

To construe a statutory provision 
that where defendant gives such a 
bond he **may make any defense 
which the defendant in garnishment 
could make ... to require de¬ 
fendant to replevy before he can 
challenge the regularity and sufficien¬ 
cy of a garnishment proceeding 
would work an undue hardship upon 
him, and . . . miss the purpose 

of the act. ... A defendant 
might be unable fibaanclally to give 
the required replevy bond 
and the answer of the garnishee 
might not fully protect the defend¬ 
ant, yet, because of his Inability to 
give such a bond, he would not, un¬ 
der such a construction, be permitted 
to attack the garnishment proceed¬ 
ing.*'—^Pirst Nat. Bank v, Guinn, 
T:ex.Clv.App., 67 S.W.2d 880, 881. 

Dormancy of Judgment against 
him on which garnishment is based 
may be set up by defendant even 
though no replevin bond is given.— 
Continental Supply Co. v. Carter, Tex. 
Civ.App., 13 S.W.2d 927. 

83. La.—Carroll v. Powell, 186 So. 
219, 17 LaApp, 407. 

season for rule 

Such an exception before answer 
traversed would be “filed before the 
seizure had reached the stage where 
it might be designated as an action." 
[—Carroll v. Powell, supra 
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84. N.C.—sparks v. Adams, 18 S.E. 
666, 113 N.C. 478. 

Property held in trust by defendant 
see supra § 81. 

85. Miss.—Turner v. Nicholson, 117 
So. 329, 161 Miss. 18. 

Deposit In bank 

A defense* that garnished funds 
deposited in the name of the debtor 
are held in a representative capacity 
cannot be asserted by the debtor 
himself without disclosing the name 
of the true owner and his right to 
represent the owner, and a mere 
claim by the debtor that such funds 
are public or trust funds without dis¬ 
closing the true owner and the facts 
showing the right of the debtor to 
represent such owner in asserting 
his claim to the funds is insufficient 
to present such defense.—^Turner v. 
Nicholson, supra. 

Bank deposits, generally see supra 
I I 80. 

86* Tenn.—Crudglngton v. Hogan, 68 
S.W. 642, 105 Tenn. 448. 

Trust created by defendant see su¬ 
pra § 82. 

87. Neb.—South Bend First Nat 
Bank v. Gandy, 9 N.W. 666, 11 Neb. 
431. 

88. U.S.—Ownbey v. Morgan, 41 S. 
Ct. 433, 266 U.S. 94, 66 L.Ed. 837, 
17 A.L.H. 873, affirming 105 A. 838, 
7 Boyce, Del., 297. 

28 C.J. p 274 note 98. 

Validity of statute 
Such a statute does not deprive 
such defendant of his property with¬ 
out due process of law in violation 
of the Fourteenth Amendment, even 
though in a particular case defend¬ 
ant is unable to give such security. 
—Ownbey y. Morgan, supra. 
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Since the trustee or garnishee is ordinarily re¬ 
garded as standing in the position of an adverse 
party to the suit with relation to plaintiff, as dis¬ 
cussed supra § 137, he may interpose such defens¬ 
es as he may have either on issues of law or of 
fact,S9 and such defenses may be set forth in his 
answers to interrogatories.^® Further, the garnishee 
is entitled to insist that the action as against him 
shall proceed on such grounds and in such mode as 
will guard him against double liability.®^ He may 
plead all defenses which may be necessary for the 
protection of his own interest,but he is not ordi¬ 
narily permitted to set up matters which concern 
defendant only, with regard to the validity of the 
proceedings®^ or of the claim asserted by plain¬ 
tiff,®^ such as, in the absence of assignment or 
transfer, the ownership of the judgment in the 
principal action,®^ or defendant’s bankruptcy pro¬ 
ceeding, including a discharge,®® nor, where such 
question has not been raised, can he set up that the 
garnishment is void under the National Bankruptcy 
Act.®*^ He cannot present the defense that the de¬ 
fendant does not owe the attaching creditor,®® es¬ 


pecially where there has been a judgment against 
the defendant in favor of the attaching creditor.®® 

In some states, however, the garnishee is entitled 
to show that plaintiff’s right to enforce his claim 
as against the principal defendant has been termi- 
nated,^ and under some statutes the garnishee may 
interpose any defense or objection available to de¬ 
fendant,® and may plead in behalf of an absent de¬ 
fendant any plea which he might or could have 
pleaded if he had appeared;® but such pleading is 
optional with him and cannot be entered in his name 
without his consent.^ 

Duty to defend, A garnishee has the duty to 
make an impartial presentation of all proper de¬ 
fenses to the proceedings.® It is his primary duty 
to raise questions pertaining to whether he has 
funds belonging to defendant.® As far as the main 
action is concerned, where the principal defendant 
has personal knowledge of the suit, the garnishee 
is not bound to go further than to look to the ju¬ 
risdiction of the court, act fairly, and make a full 
disclosure.*^ 


89. Me.—^Hibbard v. Newman, 64 A. 
720, 101 Me. 410. 

ISr.J.—Welsh V. Blackwell, 16 N.J. 
Law 65. 

28 O.J. p 274 note 1. 

90. Pa.—Collins v. O’Bonnell, 191 A, 
22, S25 Pa. 366—Renschler v. Pl- 
zano, 38 LaclcJur. 157, 61 York 
Leg.Rec. 109, allinned 198 A. 33, 
329 Pa. 249—C. I, T. Corporation 
V. Wear, 81 Luz.L.Kegr* 304. 

28 C.J. p 274 note 1 [a]. 

Contents and subject matter of an¬ 
swer grenerally see Infra $ 219. 

91. Mich.—^Hamilton v. Rosters, 34 
N.W, 278, 67 Mich. 136—Hewitt v. 

■ Wagrar Lumber Co., 38 Mich. 701. 
28 C.J. p 274 note 2. 

92. Ark.—^Rhode Island Ins, Co. v. 
Boatright, 66 S.W.2d 173, 176, 186 
Ark. 796, quoting Corpus Juris. 

Welsh V. Blackwell, 15 N.X 
Law 66. 

28 C.X p 274 note 3. 

93. Ark.—^Rhode Island Ins. Co. v. 
Boatright, 66 S,W.2d 173, 176, 186 
Ark. 796, quoting Corpus Juris. 

Miss.—Davis v: L. N. Dantzler Lum¬ 
ber Co., 89 So. 148, 126 Miss. 812. 

28 C.J. p 274 note 4. 

Xu a suit by attaohmeoLt agaixuit a 
uouresldeut defendaut, who has been 
served only by publication, and who 
has entered no personal appearance, 
a garnishee in such suit may not 
plead for the principal defendant 
any defense which is personal to the 
defendant.—^Davis v. L. N. Dantzler 
Lumber Co^ supra. 


Proporty illegally taken from pris¬ 
oner 

Clerk of criminal court, garnished 
as to property taken from prisoner, 
could not assert that property was 
illegally taken from prisoner as de¬ 
fense to rule against him after his 
surrender of money to prisoner.— 
Whitney Central Trust & Savings 
Bank v. Norton, 102 So. 306, 167 La. 
199. 

94. Mich.—Taber v. Wayne Circuit 
Judge, 121 N.W. 481, 156 Mich. 662. 
28 C.J. p 276 note 6. 

95- Ala.—Jackson v. Shipman, 28 
Ala. 488. 

28 C.J. p 275 note 6 [cj. 

96L, Miss.—England Motor Co. v. 
Greenville Commercial Body Co., 
138 So. 691, 163 Miss. 22. 

Tex—^Marietta State Bank v. Gallo¬ 
way, Com.App., 269 S.W, 776, re¬ 
versing Galloway v. Marietta State 
Bank, Clv.App., 268 S.W. 632. 

28 C.J. p 275 note 5 [b]. 

Bankruptcy as affecting garnishment 
Hen generally see Bankruptcy § 
244 c. 

97. Ark.—Wharf Improvement Dist. 
No. 1 of Helena v. U. S. Gypsum 
Co., 25 S.W.2d 425, 181 Ark. 288. 
Trustee of bankrupt not made party 
Where an ‘ improvement district 
named defendant in proceedings to 
subject money it owes to bankrupt 
contractors to garnishment does not 
make the trustee of the bankrupts 
party to the proceeding and does not 
ask any relief against the contingen¬ 
cy of liability to the payment of 
money due contractors to estates of 
bankrupts for the benefit of creditors^ 
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it cannot avoid a Judgrment subject¬ 
ing the district to garnishment on 
the ground that the garnishment is 
void under National Bankruptcy Act 
§ 67f, 11 U.S.C.A. § 107 (f).—Wharf 
Improvement Dist. No. 1 of Helena 
V. XT. S. Gypsum Co., supra. 

98- Ky.—Sutherland Bros. v. Stan¬ 
ley, 63 S.W.2d 487, 250 Ky. 417. 

99- Ky.—Sutherland Bros. v. Stan¬ 
ley, 63 S.W.2d 487, 489, 260 Ky. 
417, citing Corpus Juris. 

1. Utah.—^Weaver v. Pickard, 26 P. 
681, 7 Utah 296. 

28 C.J. p 275 note 6. 

2. N.D.—Auran v. Mentor School 
Dist. No. 1 of Divide County, 228 
N.W. 435, 68 N.D. 934. 

3. Md.-*—Sugar Products Co. v. Kitz- 
mlller, 118 A. 346, 137 Md. 647. 

N.D.—^Auran v. Mentor School Dist. 

No. 1 of Divide County, 228 N.W. 

' 435, 68 N.D. 934. 

28 C.J. p 275 note 7. 

4k Md.—Sugar Products Co. v. Kitz- 
mlller, 113 A. 346, 137 Md. 647— 
Albert v. Albert, 28 A. 388, 78 Md. 
338 344. 

28 C.J. p 276 note 7 [a]. 

5. Pa.—Bartram Building & Loan 
Ass'n V. Eggleston, 6 A.2d 508« 336 
Pa. 42—Golder v. Bogash, -&8 A 
149, 329 Pa. 860—Ogle v. Barron, 92 
A. 1071, 247 Pa. 19—Schempp v. 
Pry, 80 A, 941. 165 Pa. 610—Baldy 
V. Brady, 15 Pa. 103. 

6. Pa.—^Marano v. Granata, 80 A 
2d 243, 161 Pa.Super. 464. 

7- Ind.—^Baltimore & O. R. Co. v.‘ 
Freeze, 82 N.E. 761, 169 Ind. 870— 
Baltimore & O. S. W. R. Co. v. Ad- 
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Waiver of defense. A garnishee who sets up one 
ground of defense and obtains an advantage there¬ 
from cannot afterward assert an inconsistent 
ground.8 a garnishee who is made a party de¬ 
fendant waives his right to be discharged as gar¬ 
nishee, because of his having been made sucli a 
party, by his answering as garnishee and procuring 
his discharge as a defendant.® 

§ 197. - Defenses Available against Prin¬ 

cipal Defendcint Generally 

Any defense which the garnishee might interpose In 
an action against him by the principal defendant la 
available to him against the plaintiff in the garnishment 
proceedings. 

The general rule is that any defense which the 


garnishee might interpose in an action against him 
by the principal defendant is available to him 
against plaintiff in the garnishment proceedings.^® 
Although equitable garnishment is within this rule,i^ 
if the garnishment is regarded as a proceeding at 
law, equitable matters cannot be set up in defense.^^ 
Under the general rule the garnishee may set up 
the absence of any indebtedness from him to defend¬ 
ant,or, if there was an indebtedness, that it is 
barred by the statute of limitations,^^ or has been 
paid,i5 unless he is estopped to make such defens¬ 
es or he may deny that he has any property or 
effects of the debtor.^^ A garnishee insurer may 
raise the defense that insured has not complied with 
the provisions of the policy but where the gar¬ 
nishee appears and defends the action, as he has 


ams, 66 N.R 43, 159 Ind. 688, 60 
L..R.A/ 896. 

8. Iowa.—^Heaton v. Lee, 119 N.W. 
697, 143 Iowa 21. 

28 C.jr. p 275 note 9. 

Oaxnisliee beld not estopped by 
origrinal disclosure to show that mort- 
ga,ge held by it on sramished prop¬ 
erty had been foreclosed without re¬ 
demption, where plaintiff failed to 
discharge lien.—^Douglas State Bank 
V. Meyers. 233 N.W. 864, 182 Minn. 
178. 

9. Ala.—Cox V. Thomas, 113 So. 261; 
216 Ala. 282. 

10. Ill.—Commercial Nat. Bank v. 
Manufacturers Equitable Assoc., 20 
HLApp. 133. 

Ky.—Sutherland Bros. v. Stanley, 63 
S.W.2d 487, 489, 250 Ky. 417, citing 
Corpus Jtizls. 

La.—Cargill v. Otwell, 3 La,App, 197. 
Md.—^Employers' Liability Assur. 

Corporation v. Perkins, 181 A. 436, 
169 Md. 269. 

Mass.—Godfrey Coal Co. v. Gray, 5 
N.E.2d 556, 296 Mass. 823—High¬ 
land Trust Co. V. Slotnick, 198 N.E. 
831. 289 Mass. 119. 

Minn.—Bacon v. Felthouse, 116 N.W. 

205, 103 Minn. 387. 

Mo.—Cook v. McCoy, App., 118 S.W. 
2d 1043—^Roberts v. Meek, App., 45 
S,W.2d 537—^Brandom v. Power, 
App., 41 S.W,2d 879. 

OkL—^First Nat Bank v. Whitelock, 
74 P.2d 356, 181 Okl. 48L 
Pa.—^Renschler v. Pizano, 198 A. 88, 
329 Pa. 249, affirming 38 Lack.Jur. 
157, 61 York Leg.Rec. 109—Collins 
V. O'Donnell, 191 A. 22, 326 Pa. 
366—Joseph Melnick Building & 
Loan Ass’n, to Use of Melnick, v. 
Melnick, 178 A. 144, 318 Pa. 120— 
Morris Finer Building db Loan 
Ass’n, V. Dogostino, 8 Pa.Dist & 
Co., 161—C. L T. Corporation v. 
Wear, 31 Luz.L.Reg. 804. 

S.D.—^New York Life Ins. Co. v. 

Hyde, 4 N,W.2d 812. 

28 C.J. p 276-note 10. 

38 C.J.S.-28 


Pastlcnlar defenses available 

(1) Legal damages caused by judg¬ 
ment debtor's breach of contract.— 
Solomon v. Kenner, 266 P. 471, 121 
Or. 407. 

(2) That employer-garnishee had 
no connection with pension fund, ad¬ 
ministered by trustees, except by 
contributing thereto.—Seventy-First 
Street & Broadway Corporation v. 
Thome, 167 A. 861, 10 N.J.Misc. 99. 

<3) Other particular defenses see 
28 C.J. p 276 note 10 [a]. 

General role not ap]>Uoable 

(1) To the defense that the money 
due has not become payable.—God¬ 
frey Coal Co. V. Gray, 6 N.B.2d 666, 
296 Mass. 823. 

(2) To defense of absence of de¬ 
mand which creditor of town could 
give and thereby put himself in posi¬ 
tion to maintain action for money in 
other respects due absolutely.—God¬ 
frey Coal Co. V. Gray, supra. . 

11. Mo.—^People's Sav. Baxik v. 
Hoppe, 111 S.W. 1190, 132 Mo.App. 
449. 

12. IlL—Commercial Nat. Bank v. 
Manxifacturers Equitable Assoc., 20 
IlLApp. 183.- 

Garnishment as legal proceeding see 
supra S 2. 

13. Ill.—^Rowoldt, for the Use of 
Flanagan v. Cook County Farmers 
Mut, Ins. Co., 26 N.E.2d 908, 306 
IlLApp. 93. 

Pa.—Hilliard v. Enders, 46 A. 839, 
196 Pa 587. 

28 C.J. p 275 note 10 [a] (1). 

Setting aside money to meet a pos¬ 
sible charge under-a trustee writ is 
not necessarily an admission of lia¬ 
bility to the alleged debtor, or a rati¬ 
fication of a-contract with him;— 
White V. Beacon Trust Co., 177 N.E. 
863, 277 Mass. 76. 

14. CaL—Carter v. Los Angeles Nat. 

-Bank, 48 P. 333, 116 Cal. 370. . 

28 C.J. p 275 note 10 fa] (2). 
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15. Miss.—Webb v. MiUer, 24 Miss. 
638, 57 Am.D. 189. 

Pa.—Joseph Melnick Building & 
Loan Ass'n, to Use of Melnick, v. 
Melnick, 178 A. 144, 318 Pa. 120. 

28 C.J. p 275 note 10 [a] (3). 
Payment not in manner claimed 
Judgment debtor's employer could 
not escape garnishment ^on ground 
that salary was applied to debtor's 
indebtedness to employer, where em¬ 
ployer had delivered valuable mer¬ 
chandise to debtor, and salary due 
debtor at time of service of garnish¬ 
ment notice had not been applied on 
debtor's debt to employer.—^Ralston 
Purina Co. v. King, Mo.App., 101 S.W. 
2d 734. 

16. Pa.—Ashworth v. Brown, 16 
Phila. 207. 

28 C.J. p 276 note 10 [e] (3), (4). 

A mere statement to plaintiff of an 
indebtedness to defendant does not 
estop the garnishee to deny his in¬ 
debtedness in a subsequent garnish¬ 
ment proceeding.—Henderson v. Mc- 
Mahlll, 89 N.W. 276, 75 Iowa 217, 9 
Am.S.R. 472—^28 C.J. p 276 note 10 
Ce] (1), (2). 

17. IlL—^Rowoldt for the Use of 
Flanagan v. Cook County Farmers 
Mut. Ins. Co., 26 N.E.2d 903, 306 
XlLApp. 93. 

Authority to turn over to trustee for 
bondholders no defense 
An order of bankruptcy court mere¬ 
ly granting authority to garnishees 
to turn over funds of corporate debt¬ 
or to trustee for bondholders, rath¬ 
er than, directing that they do so, 
cO'Uld not be set up'by garnishees as 
a defense to garnishment proceeding. 
—^Holman v. Fisher, 98 P.2d 289, 106 
Colo. 863. 

18. Conn.—^Eteirris v. Phoenix Ins. 
Co., 36 Conn. 310. 

IlL—^Wold, for Use of Wegener, v. 
Glens Falls Indemnity Co., 269 IlL 
App. 407. 

Mo.—^Reid v. Mercuric,. 91 Mo.App. 
. 673. 
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undertaken to do under the policy, the failure of 
insured to appear and defend is not available as a 
defense.^® 

§ 198. - Defenses between Garnishee and 

Plaintiff 

The garnishee ordinarily cannot set up a defense with 
which the defendant has no privity. 

Except in so far as the right of set-off may be 
permitted, as discussed infra § 203, the garnishee 
cannot set up as against plaintiff a defense with 
w'hich defendant has no privity.^® 

§ 199. - Invalidity of Judgment or Pro¬ 

ceedings as against Defendant 

A garnishee may assert any defenses or objections 
to the proceedings against the principal defendant which 
are of a Jurisdictional character, or which would render 
the Judgment void; and if the defendant Is not present 
in court it Is the garnishee’s duty to present such de¬ 
fenses. He cannot avail himself of mere irregularities or 
defects in such proceedings. 


Inasmuch as a valid j'udgment against the prin¬ 
cipal defendant is essential both as a foundation for 
a judgment against the garnishee, as discussed infra 
§ 244, and for his protection, infra § 293, the gar¬ 
nishee is entitled to assert any defenses or objec¬ 
tions to the proceedings against the principal de¬ 
fendant which are of a jurisdictional character^i 
or which would render the judgment void;22 
this is clearly so where the statute makes a valid 
judgment against defendant a prerequisite to recov¬ 
ery against the garnishee.23 On this ground the 
garnishee may object to the introduction in evidence 
of the proceedings and judgment against the prin¬ 
cipal defendant.2^ 

Where, however, the court has obtained jurisdic¬ 
tion and such judgment is not void, generally the 
garnishee will be protected from any further de^ 
mand of defendant on the payment of any judgment 
plaintiff may obtain against him, and the garnishee 
cannot avail himself of mere irregularities or de- 
fects.^5 Obviously the garnishee cannot make a de- 


Pa.—Shaffer v. Hebenstreit, 180 A. 
725, liar Pa.Super. 159. 

19. Pa.—^Moses v. Ferrel, 97 Pa.Su¬ 
per. 13. 

20. Ala.—Matthews v. Robinson, 33 
Ala. 320. 

21. Ark.—^New York Life Ins. Co. 
V. Cherry, 50 S.W.2d 584, 185 Ark. 
984. 

Ill.—^Plrst Nat. Bank v. Hahnemann 
Institutions of Chicagro, 190 N.B. 
707, 356 Ill. 366. 

Minn.—Spotts v. Beebe, 182 N.W. 167, 
148 Minn. 363. 

Miss.—^Kearney v. Kearney, 174 So, 
59, 178 Miss. 766. 

Mo.—Row V. Cape Girardeau Found¬ 
ry Co., App., 141 S.W.2d 113—Mc- 
Pike Drug Co. v. Wilson, App., 2S7 
S.W. 1044. 

N.J.—Seventy-First Street & Broad¬ 
way Corporation v. Thorne, 157 A. 
851, 10 N.jr.Misc. 99. 

N.M.—^Mares v. Schuth, 28 P.2d 527, 
38 N.M. 101, 92 A.L.R. 667. 

Pa.—^Hasker & Co. v. Forde Consthic- 
tion Co., 10 Pa.Dist. & Co. 641. 

Tex.—Olton State Bank v. Howell, 
Civ.App.. 106 S.W.2d 287. 

28 C.J. p 276 note 15. 

Want of asses smeait of damages, 
as a condition precedent to Judgment 
against defendant, may be objected 
■to by the garnishee.—^Keystone Brew¬ 
ing Co. V. Canavan, -70 A. 786, 221 Pa. 
’366—28 C.J. p 276 note 15 Cb]. 
Garnishee as person entitled to move 
for quashal, dismissal, or dissolu¬ 
tion of garnishment see infra § 
268. 

22. Ala.—White v. Simpson, 18 So. 
161, 107 Ala. 386. 

:lll.—^First Nat. Bank v. Hahnemann 
Institutions of Chicago, 190 N.R 


707, 356 Ill. 366—Selimos v. O’¬ 
Brien, 46 N.E.2d 737, 316 IlLApp. 
670—Schnur v. Bernstein, 32 N.E. 
2d 676, 309 IlLApp. 90—Bloom v. 
Kahl, 266 IlLApp. 466—Baering v. 
Bpp, 247 IlLApp. 51. 

La.—^National Park Bank v. Concor¬ 
dia Land & Timber Co., 97 So. 272, 
164 La. 31—Collins v. Jones, App., 
152 So. 802. 

Miss.—Yazoo & M. V. R. Co. v. Wil¬ 
liams, 103 So. 200, 138 Miss. 432. 
Mo.—^Row V. Cape Girardeau Foun¬ 
dry Co., App., 141 S.W.2d 113— 
McPike Drug Co. v. Wilson, App., 
237 S.W. 1044. 

Pa.—^Hasker & Co. v. Forde Con¬ 
struction Co., 10 Pa.Dist. & Co. 641. 
Tex.—Olton State Bank v. Howell, 
Civ.App., 106 S.W.2d 287—Conti¬ 
nental State Bank v. Turner, Civ. 
App., 3 S.W.2d 603. 

28 C.J. p 276 note 16. 

23. Wis.—Beaupre v. Brigham, 48 
. N.W. 596, 79 Wis. 436. 

28 C.J. p 276 note 17. 

Necessity of judgment against prin¬ 
cipal defendant see infra § 244. 

24. Mich.—Segar v. Muskegon 
Shingle & Lumber Co., 45 N.W. 982, 
81 Mich. 344. 

Mo.—France v. Evans, 2 S.W. 141, 90 
Mo. 74. 

25. Fla.—^Norwich Union Indemnity 
Co. v. Willis, 168 So. 418, 124 Fla. 
137, 127 Fla, 238. 

Ill.—Schnur v. Bermstein, 32 N.E. 
2d 676, 309 IlLApp. 90—Rowoldt 
for Use of Flanagan v. Cook Coun¬ 
ty Farmers Mut. Ins. Co., 26 N.E. 
2d 903, 306 IlLApp. 93—Boksa v. 
Buchaniec, 245 IlLApp. 602—^Mulli¬ 
gan V. Alsen, 222 IlLApp. 615. 

4.^4 


Ky.—Sutherland Bros. v. Stanley, 63 
S.W.2d 487, 260 Ky. 417. 

N.M.—Mares v. Schuth, 28 P.2d 527, 
38 N.M. 101, 92 A.L.R. 667. 

N.C.—Citizens’ Bank & Trust Co. v. 
McCoin, 173 S.E. 346, 346. 206 N.C. 
272, citing Corpus Juris. 

Pa.—Morris v. Bender, 177 A. 776, 
317 Pa. 633. 

Tex,—Olton State Bank v. Howell, 
Civ.App.,. 106 S.W.2d 287—Conti¬ 
nental State Bank v. Turner, Civ. 
App., 3 S.W.2d 603, error dismissed 
—Texas Go. v. Disney, Civ.App., 
279 S.W. 280—First Nat. Bank v. 
Alexander, Civ.App., 236 S.W. 229. 
28 C.J. p 276 note 19. 

‘Tf a judgment is obtained against 
the defendant, it is no concern of 
the garnishee that irregularities have 
intervened which the defendant may 
be willing to waive, or fail or neg¬ 
lect to take advantage of.”—^Plne 
Tree Lumber Co. v. Central Stock & 
Grain Exchange, 87 N.E. 639, 640, 238 
Ill. 449, amrrning 140 IlLApp. 462- 
Rowoldt, for Use of Flanagan v. Cook 
County Farmers Mut. Ins. Co„ 26 
N.E.2d 903, 906, 305 IlLApp. 93. 
Judgment vacating Judgment by con¬ 
fession 

As respects garnishee's liability to 
judgment creditor, trial court’s judg¬ 
ment which vacated judgment by 
confession was valid until reversed 
or set aside in direct proceeding for 
that purpose, notwithstanding judg¬ 
ment may have been erroneous.— 
First Nat. Bank v. Hahnemann Insti¬ 
tutions of Chicago, 190 N.E. 707, 366 
IlL 366. 

Particular defects not available 
(1) Failure to file affidavit that 
statement of claim and notice to lUe 
affidavit of defense was served on 
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fense in behalf of defendant which defendant could 
not interpose^® or which has been waived by him.27 
Where defendant is in court and does not object 
to the judgment on which garnishment proceeding 
is based, the garnishee will not be heard to attack 
its legality or regularity;28 and this is also true 
where defendant appears in the garnishment pro¬ 
ceeding and attacks the validity of the original judg¬ 
ment and does not appeal from a judgment holding 
it valid, notwithstanding it may have been void 
when rendered.28 

Failure to exhaust remedies hy execution as re¬ 
quired as a prerequisite to the issuance of garnish¬ 
ment may be a good ground of objection by the 
gamishee.2® 

Where the attachment is not essential to the va¬ 
lidity of the judgment in the principal action or to 
the validity of the garnishment proceedings, the in¬ 
validity of an attachment will not aifect the judg¬ 


ment against the garnishee,as where defendant, 
in the main action, is personally served with process 
and the attachment is therefore not the foundation 
of the jurisdiction,22 nor in such a case will the 
absence of an attachment be material.22 

Failure to obtain judgment; avoidance or sat¬ 
isfaction of judgment. The garnishee is entitled to 
assert that plaintiff has failed to obtain judgment,24 
or that his judgment has been reversed,26 or that 
it is barred,28 or that it is dormant so that an exe¬ 
cution cannot issue,27 or that it has been nullified 
by proceedings in bankruptcy,28 or been satisfied.2^ 

Time for urging objection. Although the ab¬ 
sence of jurisdiction may ordinarily be urged at 
any time, as stated supra § 129, an objection that 
the judgment has been entered against the garnishee 
in the absence of a judgment against the principal 
defendant cannot in some states be made for the 


insured.—Shaffer v. Hebenstreit, 180 
A. 726, 119 PaSuper. 169. 

(2) Failure of Insured to forward 
copy of summons, served on him as 
required by policy.—Norwich Union 
Indemnity Co. v. Willis, 168 So. 418, 
124 Fla. 137, 127 Fla 238. 

(3) Failure of Insured to grlve writ¬ 
ten notice of ac<!ldent as required by 
policy, where insurer’s rights were 
not prejudiced.—^Rowoldt, for Use 
of Flanagan v. Cook County Farmers 
Mut. Ins. Co., 26 N.E.2d 903, 306 Ill. 
App. 93. 

(4) Insufficiency of petition 
against principal debtor, where debt¬ 
or was party to suit and garnishee 
was not prejudiced.—Sutherland 
Bros. V. Stanley, 63 S.W.2d 487, 260 
Ky. 417. 

(6) Institution of several actions 
against different parties for same In¬ 
jury and dismissal thereof by plain¬ 
tiff after securing judgment against 
one defendant.—^Norwich Union In¬ 
demnity Co. V. Willis, supra. 

(6) Objection to return of service 
of writ of summons In original ac¬ 
tion on ground that defendant did 
not reside at address at which writ 
was alleged to have been served, 
where garnishee was not party to 
original action.—Morris v. Bender, 
177 A. 776, 317 Pa 633. 

(7) Return on garnishee summons 
of wrong name for garnishee.—^Bok- 
sa V. Buchaniec, 246 IlLApp. 602. 

(8) Wrongrful distribution among 
attaching creditors, where all par¬ 
ties were before court.—Sutherland 
Bros. V. Stanley, supra 

Matters ooxLdujded 

<1) The garnishee will not be per¬ 
mitted to reopen and retry issues 
once determined between the parties 


to a Judgment.—^Farley v. Colver, 77 
A 689, 113 Md. 379. 

(2) In garnishment proceeding 
against Insurer on judgment against 
insured it is presumed that all is¬ 
sues as to negligence or collusion 
were tried in original action.—John¬ 
son V. McGilchrist, 24 P.2d 607, 174 
Wash. 178. 

(3) In garnishment proceeding 
against bank's receiver by judgment 
creditor of foreign indemnity com¬ 
pany, it would be conclusively pre¬ 
sumed that court rendering judg¬ 
ment had before it necessary proof 
of appointment of state insurance 
commissioner as company’s process 
agent, where judgment recited that 
defendants were legally served with 
personal process and return on proc¬ 
ess in record showed service on in¬ 
surance commissioner as process 
agent for company.—^Rawlings v. 
American Oil Co., 161 So. 861, 173 
Miss. 683. 

Effect of judgment against garnishee 
and payment or other satisfaction 
thereof see infra §§ 293-297. 
Setting aside judgment against gar¬ 
nishee for irregularity see infra 
$ 266. 

26. La.—Campbell v. Myers, 16 La. 
Ann. 362. 

Pa—^Bank of Northern Liberties v. 
Munford, 3 Grant. 232. 

27. Ind.—^Baltimore, O. & C. R. Co. 
V. Taylor, 81 Ind. 24. 

Waiver of right to have realty taken 
first 

Ill.—^Rowoldt, for Use of Flanagan 
V. Cook County Farmers Mut. Ins. 
Co., 26 N.E.2d 903, 305 IlLApp. 93. 

2& Pa—^Keystone Brewing Co. v. 
Canavan, 70 A 786, 221 Pa 366— 
Woodstown First Nat. Bank v. 
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Trainer, 68 A 816, 209 Pa 387— 
Poor V. Colburn, 67 Pa 416. 

29. Tex.—Olton State Bank v. Ho¬ 
well, Civ.App.. 106 S.W.2d 287. 
Qamishee oonld not escape respon. 
sibiUty to plaintiff on ground that 
garnishee would be required to pay 
debt to defendant because of inval¬ 
idity of original judgment, even 
though garnishee should pay debt to 
plaintiff, where original judgment 
was regular on its face, and defend¬ 
ant did not appeal from judgment in 
garnishment proceeding denying him 
relief on his claim that original 
judgment was void.—Olton State 
Bank v. Howell, supra, 
sa Ill.—Chanute v. Martin, 25 Ill. 
63. 

28 C.J. p 277 note 23. 

3L Wis.—^Frisk v. Reigelman, 43 N. 
W. 1117, 44 N.W. 766, 75 Wis. 499,. 
17 Am.S.R. 198. 

32. Ind.—Schoppenhast v. Bollman^ 
21 Ind. 280. 

33. Ind.—^Earl v. Matheney, 60 Ind. 

202 . 

34. Cal.—Carter v. Los Angeles Nat. 
Bank, 48 P. 332, 116 Cal. 370. 

28 C.J. p 277 note 27. 

35. CaL—Carter v. Los Angeles Nat. 
Bank, supra. 

36. CaL—Carter v. Los Angeles Nat. 
Bank, supra. 

37. Tex.—^Friedman v. Early Gro¬ 
cery Co., 64 S.W. 278, 22 Tex.Civ. 
App. 285. 

28 C.J. p 277 note 30. 

38. Ill.—London Guarantee & Acci¬ 
dent Co. V. Mosness, 98 IlLApp. 
651. 

39. Ala.—^Thompson v. Wallace. 3 
Ala. 132. 
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first time on appeal.^O In other states a judgment 
against the garnishee is held to be conclusive of the 
fact that plaintiff has already obtained a judgment 
against the principal defendant,but until appli¬ 
cation is made to enter judgment against him the 
garnishee may inquire into the existence or validity 
of a judgment for plaintiff against defendant,^2 al¬ 
though it has been held that the validity of the lat¬ 
ter judgment cannot be collaterally attacked in a 
proceeding to enjoin the execution of a judgment 
against the gamishee.‘^3 

Duty to urge defense. As stated in Corpus Juris, 
which has been quoted and cited with approval, 
where defendant is personally present in court, the 
garnishee is not required to question the jurisdic¬ 
tional legality of the proceedings or their regularity 
as to defendant,but where defendant is not per¬ 
sonally before the court the garnishee is required 
to exam’ne and know that the court has jurisdic¬ 
tion of the subject of the action, protect de¬ 
fendant's interests,^® and to interpose in behalf of 
defendant defenses of which he is cognizant and 
which he is able to make.^*^ The garnishee is also 


bound to set up the invalidity of the judgment as a 
defense for his own protection.^2 jf ^he original 
garnishment is dismissed before judgment against 
defendant is entered, and a subsequent garnishment 
is made after the filing of a judgment, the garnishee 
is not bound to set up the invalidity of the judg¬ 
ment until the latter proceeding is begun.^d 

§ 200. - Invalidity or Irregularity of Pro¬ 

ceedings as against Garnishee 

The garnishee may assert defects or objections to the 
proceedings which tend to establish that the Judgment, 
if rendered, would be Invalid as to him. 

The garnishee or trustee is entitled to raise any 
defects or objections to the proceeding which tend 
to establish that the judgment, if rendered, would be 
invalid as to him,^o and, on the other hand, he is 
not entitled to assert mere irregularities which will 
not affect the validity of the judgment.®! He is 
entitled to show that as to him the suit is prema¬ 
turely brought,®2 that there is a jurisdictional de¬ 
fect in the citation or summons,®2 or that the facts 
are not such as to afford a right to the remedy in- 
vokcd.®^ He cannot, however, set up a defect which 


40. N.D.—-Mahon v. Fansett, 115 N. 
W. 79, 17 N.D. 104. 

41. Ga.—^Holbrook v. Evansville & 
T. H. R. Co., 39 S.E. 937, 114 Ga. 
1 . 

28 C.J. p 277 note 35. 

42. Ga.—Whaley v. Kear, 76 S.E, 
890, 139 Ga. 16—Ingram v. Jack- 
son Mercantile Co., 58 S.E. 372, 2 
Ga.App. 218. 

43. Md.—^Peters v. League, 18 Md. 
58, 71 Am.D. 622. 

4A Ark.—Rhode Island Ins. Co. v. 
Boatright, 56 S,W.2d 173, 174, 186 
Ark. 796, quoting Cozpiis Juris. 
Pa.—^Keystone Brewing Co. v. Can- 
avan, 70 A. 785, 221 Pa. 866. 

28 C.J. p 277 note 36. 

45. Ind.—Ohio & M. R. Co. v. Alvey, 
43 Ind. 180. 

N.J,—Seventy-First Street & Broad¬ 
way Corporation v. Thome, 157 A, 
851, 852, 10 N.J.Mlsc. 99, citing 
Corpus Juris. 

PcL—^Keystone Brewing Co. v. Cana- 
van, 70 A. 785, 221 Pa. 866. 

46. Pa:.—^McCloskey v. Northdale 
WToolen Mills, 145 A. 846, 296 Pa. 
265-MGloldstein v. Obregon Distrib¬ 
uting Co., 14 Pa.Dist. & Co. 1. 

It is "'the garnishee’s duty to see 
that the property of the defendant 
is not applied in satisfaction of 
plaintifTs claim, unless the latter 
has established his demand against 
the defendant in strict compliance 
with statutory requirements.”—^Key-- 


atone Brewing Co. v. Canavan, 70 A. 
786, 787, 221 Pa. 366. 

47. U.S.—-In re Beals, D.CInd., 116 
F. 680. 

Ark.—Rhode Island Ins. Co. v. Boat- 
right, 66 S.W,2d 173, 186 Ark. 796. 
28 C.J. p 277 note 38. 

48. Mo.—^Row V. Cape Girardeau 
Foundry Co„ App., 141 S.W.2d 113. 
—State ex rel Adkins v. Grugett, 
63 S,W.2d 413, 228 Mo.App. 8— 

-McPlke Drug Co. v. Wilson, App., 
2T7 S.W. 1044—Hedrix v. Hedrix, 
77 S,W. 495, 103 Mo.App. 40—Hop¬ 
kins v. Huff, 67 Mo.App. 394. 

«This for the reason that if the 
court, in rendering the principal judg¬ 
ment, attempted to exercise juris¬ 
diction over the action without any 
legal foundation therefor, then the 
entire proceeding was void and no 
effect, and no property or credits 
of the defendant in that proceeding 
could be legally divested through the 
medium of holding the garnishee to 
answer ... in aid of an execu¬ 
tion issued upon such judgment.”— 
Row V. Cape Girardeau Foundry Co., 
Mo.App., 141 S.W.2d 113, 117. 

49. Mo.—McPike Drug Co. v. Wil¬ 
son. App., 237 S.W. 1044. 

50. Ala.—^Louisville & N. R. Co. v. 
Webb Furniture Co., 108 So. 765, 
214 Ala 654, 46 A.L.R. 928. 

Ga—Union Inv. Co. v. Southern Ry. 

Co., 124 S.E. 77, 32 GaApp. 478. 
Md.—^Harden v. Moores, 7 Harr. & J. 
4. 


Miss.—^Kearney v. Kearney, 174 So. 

59, 178 Miss. 766. 

28 C.J. p 278 note 39. 

Property without Jurladlotlott 
Ala—Louisville & N. R. Co. v. Webb 
Furniture Co., 108 So. 766, 214 
Ala 664, 46 A.L.R. 928. 

Waiver by failure to object 

In garnishment proceeding against 
insurer on judgment against insured, 
garnishee could not claim collusion 
between insured and plaintiff, al¬ 
though garnishee alleged that he did 
not discover collusion until last day 
of trial against insured, where no 
offer of proof or motion for contin¬ 
uance on that ground was then made. 
—Johnson v. McGilchrlst, 24 P.2d 
607, 174 Wash, 178. 

51. Tex.—Sun Mut. Ins. Co. v. See- 
ligson, 59 Tex. 8. 

Pailure to docket garnishment pro¬ 
ceeding separately from main suit 
or from proceedings against other 
garnishees will not affect its valid¬ 
ity.—Barton v. Montex Corporation, 
Tex.Civ.App., 295 S.W, 950. 

52. Ill.—Wheeler v. Chicago TiUe & 
Trust Co., 76 N.B. 456, 217 IlL 128, 
136. 

53. Ala.—^Louisville & N. R. Co. v. 
Webb Furniture Co., 108 So. 765, 
214 Ala 654, 46 A.L.R. 928. 

Tex.—Sun Mut. Ins. Co. v. Seelig- 
son, 59 Tex. 8. 

28 C.J. p 278 note 42. 

54u Me.—^Hibbard v. Newman, 64 A 
720, 101 Me. 410. 

28 CJ. p 278 note 43. 
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was due to his own wrong and under some stat¬ 
utes he cannot urge defenses personal to himself 
until judgment has been entered against defendant 
and the scire facias issued against the garnishee.56 
A garnishee whose interest in the fund or property 
is wholly independent of the validity of the gar¬ 
nishment has no right to question the garnishment 
proceedings. 57 The garnishee may raise the ques¬ 
tion of jurisdiction by plea in abatement or by mo¬ 
tion to abate only when the essential facts of the 
defect appear on the writ or retum.58 

§ 201. - Claim of Title or Ownership in 

Property 

The garnishee may set up a claim of ownership in 
himself of the property sought to be reached In his 
hands. 

The garnishee or trustee is entitled to set up a 
claim of ownership in himself with regard to the 
property which it is sought to reach, in his hands 
but it has been held that such defense must be set 
up by answer, and is not a valid objection to a judg¬ 
ment by default.50 

§ 202. - Right of Retention 

The garnishee may retain property of the principal 
defendant In his possession on which he has a lien or 
pledge until such lien Is satisfied, but, unless authorized 
by statute, he cannot retain the property for the satis- 
faction of a general or unsecured Indebtedness. 

Where a garnishee has property, of the principal 
defendant in his possession on which he has a lien, 
he has a legal right to hold the property at least 
until the lien is discharged,5^ or to dispose of it to 
satisfy his claim,and may retain a sufficient part 
of the proceeds of pledged property to satisfy any 
just claim against defendant for the payment of 


which the property was pledged.®* The garnishee 
may also, as against plaintiff, hold property which is 
deposited with him to indemnify him for becoming 
surety of defendant,or for assuming a liability 
for defendant,®® or on the faith of which the trus-' 
tee has assumed an obligation of defendant.®® How¬ 
ever, it is specifically held under some statutes that 
a lienor when made a garnishee cannot have from 
the proceeds of the property money due from de¬ 
fendant on debts other than that for which the 
lien exists.®7 

Under trust. The trustee may retain property 
where he has assumed a trust to which the property 
in question has been appropriated®* or applied.®® 

For satisfaction of general or unsecured credi¬ 
tors, Where defendant is indebted to the trustee 
or garnishee, but the trustee or garnishee has no 
legal lien on goods reached in his hands, he has no 
right in the absence of express provision in the stat¬ 
ute to detain them or to deduct his debt from their 
value,7® except, perhaps, in a case where he has dis¬ 
posed of the goods and can be charged only as a 
debtor of the judgment defendant,71 or the claim is 
for the care and protection of the property.7* 
Where the trustee is also a surety for defendant, he 
cannot, unless he has a right of action as such sure¬ 
ty against defendant at the time the trustee process 
is served, retain the goods in his hands to meet such 
liability as surety which afterward becomes fixe(173 

Statutory modification. Under some statutes the 
garnishee may deduct from the value of the property 
in his possession the amount of any demand to which 
he may be entitled as against the principal defend- 
ant.74 Such a statute has been held to apply only 
to property received rightfully,and not to protect 


55. Pa.—^Pennsylvania R. Co.' v. Pen- 
nock, 51 Pa. 244. 

28 C.J. p 278 note 44 [al. 

56. U.S.—Greevy v. Jacob Tome 
Inst., C.C.Pa., 1S2 P. 408. 

Pa.—^Marano v. Granata, 80 A.2d 243, 
161 Pa. Super. 454. 

28 C.J. p 278 note 44. 

57. Tex.—^Johnson v. McDonald, Civ. 
App., 78 S.W.2d 128, error dis¬ 
missed—^Roberts v. Stoneham, Civ. 
App., 31 S.W.2d 866. 

58. Me.—^Hibbard v. Newman, 64 A. 
720. 101 Me. 410. 

59. Ind.—Chaplin v, Jackson, 46 Ind. 
153. 

28 C.J. p 278 note 46. 

60. Ala.—^Harris v. Clapp, Minor p 
328. 

61- Mich.—GresrfiT v. Durand First 
Nat Bank, 97 N.W. 713, 185 Mich. 
285. 

28 C.J. p 278 note 46. 


"Right to grarnish pledgred property 
see supra §§ 64—66. 

62. P6u—^Baugrh v. Kirkpatrick, 64 
Pa. 84, 93 Am.D.. 676. 

63. Kan.—Cooley v. Janes, 80 P. 696, 
71 Kan. 297. 

64. Ill.—Kergrin v. Dawson, 6 Ill. 

86 . 

Minn.—^Hushford State Bank v. Ben- 
ston. 260 N.W. 873, 194 Minn. 414. 
28 C.J. p 278 note 49. 

65. Wls.—St Louis V. Regenfuss, 
28 Wi's. 144. 

66. Mass.—Grant v. Shaw, 16 Mass. 
341, 8 Am.D. 142. 

67. N.H.—Bullock v. Poster, 44 N. 
H. 38. 

6a Ill.—Galena & C. U. R. Co. v. 

Menzles, 26 Ill. 121. 

Priority over garnishment see supra 
S 183. 

69. IlL—Truitt v. Griffin, 61 III. 26. 
Possession of garnishee for special 
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purpose as affecting right to gar¬ 
nish property see supra S 29. 

7a lowa-^. J. Smith Lrumber Co. 
V. Scott County Garbage Reducing 
& Fuel Co., 128 N.W. 389, 149 Iowa 
272. 30 Ii.R.A.,N.S., 1184. 

28 C.J. p 278 note 66. 

71. Iowa—J. J. Smith Lumber Co. 
V. Scott County Garbage Reducing 
& Fuel Co., supra 

7a Va—Williamson v. Gayle, 7 
Gratt 162, 48 Va 162. 

28 C.J. p 279 note 68. 

7a Me.—^Ingalls v. Dennett, 6 Me. 
79. 

S.C.—Tongue v. Linton, 40 S.C.L. 
276. 

74. Me.—Stedman v. Vickery, 42 Me. 
132. 

76. Mich.—Cummings v. Pearey, 6 
’ N.W. 98. 44 Mich. 39, 1 N.W. 946, 
41 Mich. 376. 
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one who received property under circumstances 
which constituted a fraud on the other creditors,*^® 
and to authorize the garnishee to retain or deduct 
only demands against defendant of which it could 
have availed itself had it not been summoned as 
garnishee.*^ 

Retention of bank deposit by way of set-off. Sub¬ 
ject to the rules regulating the right of a bank to 
apply deposits to debts of the depositor due to the 
bank, as discussed in Banks and Banking §§ 296- 
308, and also to the rules relating to the claim or 
debt being a proper one to be set off by a garnishee, 
see infra § 203, a garnishee bank may set off a debt 
due to it as against money of defendant on deposit 
with it,78 notwithstanding the depositor’s indebted¬ 
ness to the bank is secured.^® The condition of the 
account between the bank and the depositor at the 
time process is served on the bank after adjust¬ 
ment of the mutual demands between them deter¬ 
mines whether or not there is a credit balance or 
excess which may be reached by garnishment,8® and 

76. Mich.—Cummings v. Fearey, su¬ 
pra. 

77. Ill.—^Michigan Cent. R. Co. v. 

Chicago & M. Li. S. R. Co., 1 XU. 

App. 399. 

78. Arlz.—United Bank & Trust Co. 

V. Washburn «& Condon, 292 P. 1026, 

37 Ariz. 223. 

Idaho.—Holloway v. First Nat. Bank, 

266 P. 699, 700, 45 Idaho 746, cit¬ 
ing Corpus Juris. 

m.—Obergfell v. Booth, 218 IlLApp. 

493. 

Mass.—Sternheimer v. Harris, 148 N. 

B. 447, 263 Mass. 169. 

Okl.—^First Nat. Bank & Trust Co. of 
Tulsa V. Liundquist, 45 P.2d 624, 

172 Okl. 453—^Plrst State Bank of 
Ringling v. Hunt, 186 P. 1089, 77 
Okl. 4. 

Or.—^Prudential Loan & Trust Co. v. 

Metzler, 133 P. 1191, 66 Or. 224. 

Pa.—^DufCy v. Fifty-Eighth & Chester 
Ave. Building & Loan Ass’n, 184 A 
649, 122 P€uSuper. 113, affirmed 
189 A 307, 326 Pa. 127—Citizens 
Trust Co. of Clarion, Pa., v. Trunk, 

30 Pa.Dist & Co. 611. 

Tex.—^Farmers' & Merchants' State 
Bank of Teague v. Setzer, Civ.App., 

186 S.W. 696—^Rosenberg v. Tex¬ 
arkana First Nat, Bank, Civ.App., 

27 S.W. 897. 

28 C.J. p 279 note 64. 

Deposit iu name of ageuny 
Where real estate agency, as was 
its custom and with knowledge of 
bank, deposited in agency's name in 
bank rents collected for lessors, and 
money continued to be in existence 
in agency’s account, bank had no 
right to set off agency's individual 
Indebtedness against it, and judg¬ 
ment creditors of agency had no 


it has been held, in case of a demand note, that the 
bank is not required to make book entries charging 
one account and crediting the other before asserting 
its right to priority.®^ The bank, however, cannot,, 
as a general rule, retain money deposited as against 
an indebtedness or note of the depositor that is un¬ 
matured at the time of the service of process on 
the bank as garnishee,®^ unless the depositor is in¬ 
solvent at the time.®® Under some statutes the bank 
may retain such money where the note or debt be¬ 
comes due at or before the time of the trial.®^ 

Retention of funds or effects by attorney. An 
attorney, as garnishee, may retain money or effects 
placed in his hands for services performed and en¬ 
gaged to be performed,®® and may retain from a 
fund in his hands compensation for the services 
rendered by him as counsel in the proceeding in 
which he received the fund together with the costs 
in such proceeding.®® He cannot, however, exer¬ 
cise such right as to services performed under a re¬ 
tainer entered into after the process was served in 


right to subject the account to their 
claim.—Brown v. Maguire's Real Es¬ 
tate Agency. 121 S.W.2d 764, 343 Mo. 
336, reversing, App., 101 S.W.2d 41. 

Xn lioulBiaiut, under Civ.Code arts 
2207, 2208, after service of interrog¬ 
atories on garnishee bank, situation 
cannot be changed to enable bank, a£ 
against a garnishment creditor, to 
plead debtor’s overdue note in com¬ 
pensation of deposit.—^Eicher-Wood- 
land Lumber Co. v. Bailey, 134 So. 
334, 17 La.App. 82. 

79. Ill.—Obergfell v. Booth, 218 Ill 
App. 492. 

Effect of security on right of set-off 
generally see infra § 203. 

80. Ill.—Bank of Commerce v. 
Franklin, 90 Ill.App. 91. 

81. Pa.—Duffy v. Fifty-Eighth & 
Chester Ave. Building & Loan 
Ass'n, 189 A 307, 826 Pa. 127, af¬ 
firming 184 A 649, 122 Pa.Super. 
113—^Aarons v. Public Service 
Building & Loan Ass'n, 178 A 141, 
318 Pa. 113. 

82. Ala.—^First Nat. Bank of Birm¬ 
ingham V. Minge, 64 So. 967, 186 
Ala. 405. 

Mo.—Brown v. Maguire's Real Es¬ 
tate Agency, App., 101 S.W.2d 41, 
reversed on other grounds 121 S.W. 
2d 764, 343 Mo. 336—^Iler v. Rieger, 
69 Mo.App. 64. 

Pa.—Schiff V. Schindler, 98 Pa. Super. 
207—Citizens Trust Co. of Clarion, 
Pa., V. Trunk, 30 Pa.Dlst. & Co. 
611. 

28 C.J. p 279 note 66. 

On demand note 

(1) Bank may set off, against de¬ 
positor’s judgment creditor in attach¬ 
ment execution. proceeding, amount 
of demand note on which depositor 
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wa^ indebted to bank, irrespective 
of whether note gave bank lien and 
irrespective of fact that bank had 
not exercised its right to call loan. 
_—Adolph Bergman Building & Doan 
"Ass'n V. Blaul, 178 A 140, 818 Pa 
126, reversing 176 A 743, 116 Pa 
Super. 329, affirming 20 PaDist. & 
Co. 600, 48 York Leg.Rec. 67. 

(2) Bank summoned as trustee is 
not liable where, after service of 
process, it applies deposit on defend¬ 
ant’s demand notes held at time of 
service, although no demand had 
been made.—Sternheimer v. Harris, 
148 N.E. 447, 263 Mass. 169. 

83. U.S.—U. S. V. Bank of Shelby, 
C.C.AM1SS., 68 F.2d 638. 

Ariz.—^United Bank & Trust Co. v. 
Washburn & Condon, 292 P. 1026, 
37 Ariz. 223. 

84. Ill.—^Levinson v. Home Bank & 
Trust Co., 169 N.E. 193, 337 Ill. 
241, reversing 261 Ill.App. 623. 

Md.—^Farmers' & Merchants’ Bank of 
Baltimore v. Franklin Bank of 
Baltimore, 31 Md. 404. 

85. Ill.—Crain v. Gould, 46 Ill. 293. 
Mass.—Wheelock v. Tuttle, 10 Cush. 

123 

Wash.—Wise v. Reed, 139 P. 763, 79 
Wash. 134, modified on other 
grounds 149 P. 326, 86 Wash. 11. 
Wis.—Grinsrud v. Linley, 85 N.W. 

410, 109 Wis. 682. 

Attorney's retaining lien: 

Generally see Attorney and Client 

§ 210 . 

As paramount to lien acquired in 
garnishment proceedings see At¬ 
torney and Client $ 229. 

86. Pa.—^Martin v. Throckmorton, 15 
Pa.Super. 632. 
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the garnishment proceeding, or as to subsequent 
services under a prior general retainer,87 nor can 
he set off a claim due for services as counsel in any 
proceeding other than that out of which the money 
came, unless the client has expressly agreed that 
the money shall be so appropriated.88 

As to after-acquired assets. A garnishee has been 
held to have the same right of set-off with respect 
to after-acquired assets of defendant as it has with 
respect to assets of defendant in his possession at 
the time the writ is served.88 

§ 203. - Set-Off or Counterclaim 

a. In general 

b. Mutuality 

c. Unmatured claims 

d. Contingent or conditional claims 

e. Unliquidated claims 

f. Equitable claims 

g. Qaims acquired after se^ice of writ 

h. Claims within statute of/frauds 

i. Effect of security / 

j. Claims against plaintiff 


k. Necessity of application of set-off; 

waiver 

l, Pleading 

a. In General 

As a general rule the garnishee may set off against 
the debt due to the principal debtor whatever demands he 
might have set off against the debtor himself, had he 
sued the garnishee. The garnishee may make his claim 
by way of counterclaim or recoupment. 

It is a general rule that the garnishee may set off 
against the debt due to the principal debtor whatev¬ 
er demands the garnishee might have set off against 
such debtor himself, had the latter sued the gar¬ 
nishee,8® as where there is an agreement for such 
set-off as between the garnishee and defendant.®^ 
This right of set-off is not affected by the fact that 
the garnishee has procured a judgment on his 
claim,®2 or has brought a suit thereon.83 Converse¬ 
ly, the right of set-off is ordinarily limited to cases 
in which it exists as between the garnishee and de- 
fendant,34 and therefore the right does not exist 
where there is an agreement between the garnishee 
and defendant not to claim a set-off,36 or where 

bank, plaintiff was entitled to credit 
for such excess on creditor’s Judg¬ 
ment against him.—^Kipp v. Moody 
County Bank. 260 N.W. 402. 63 S.D. 
444. 

Set-off or oounterclalm by lessee gar- 
nlshee for d^Llngnent taxes 
Wash.—^Parks v. Lepley, 294 P. 1020, 
160 Wash. 287. 

91. Ala.—^Jefferson County Sav. 
Bank v. Nathan, 35 So. 355, 138 Ala. 
342. 

Ill.—Obergfell v. Booth, 218 IlLApp. 
492. 

28 C.J, p 280 note 72. 

92. m.—FomofC V. Smith, 281 Ill. 
App. 232. 

93. Wash.—^Austin v. Wallace, 200 
P. 566, 117 Wash. 61. 

28 C.J. p 279 note 71 Eg]. 

Pendency of other proceedings as 
defense generally see infra § 207. 

9^ Ala.—C. S. Weaver & Sons v. 

Dumas, 102 So. 603, 212 Ala. 382. 
28 C.J. p 280 note 73. 

Necessity for mutuality of claims 
see infra subdivision b of this sec¬ 
tion. 

Set-off by garnishee in admiralty see 
Admiralty § 107 b. 

95. Ala.—C. S. Weaver & Sons v. 

Dumas, 102 So. 603, 212 Ala 382. 

28 C.J. p 280 note 73 [a]. 

Set-off against salary 
Where garnishees* agreement to 
pay salary to father clearly Indicated 
that any indebtedness to garnishees 
was not to be set off against salary, 
such debt could not be set off in 
father’s suit against garnishees for 


87. lU.—Crain v. Gould, 46 Ill. 29^ 

88. Pa.—^Martin v. Thrdckmorto^lS 
Pa.Super. 632. 

28 C.J. p 279 note 69. / 

89. Pa.—^Duffy v. Mft^^ighth & 
"Chester Ave. Bvdlding & Loan 

Ass’ii7-~i64—A." 549, 122 Pa.Super. 
113, affirmed 189 A. 307, 325 Pa 
127. 

Frooeeds of bonds 

Garnishee bank to which building 
and loan association was Indebted 
on demand note conferring lien on 
any bonds or other property of asso¬ 
ciation in bank’s hands at any time 
was held entitled to proceeds of 
bonds which corporation delivered to 
bank for association subsequently to 
service of attachment execution is¬ 
sued by Judgment creditor of asso¬ 
ciation, as against claim thereto by 
such attaching creditor.—^Duffy v. 
Fifty-Eighth & Chester Ave. Build¬ 
ing & Loan Ass’n, 189 A. 307, 325 Pa. 
127, affirming. Super., 184 A. 549, 122 
Pa.Super. 113. 

90. U.S.—^Western Casualty & Sure¬ 
ty Co. V. National Mut Casualty 
Co.,' C.C.AMiss., 117 P.2d 440. 

Arlz.—^J. BL Mulrein Plumbing Sup¬ 
ply Co. V. Walsh, 222 P. 1046. 26 
Ariz. 152. 

Cal.—^Bunnell v. Basich Bros. Const. 
Co., Ill P.2d 358, 43 CaLApp.2d 
638. 

Ga.—Goodyear Tire & Rubber Co. v. 

Hay, 22 S.E.2d 496. 

Hawaii.—Shaw v. Boyd, 19 Hawaii 
83. 

m.—Chicago Riding Club for Use of 
Klein v. Avery, 27 N.B.2d 636, 306 


Dl.App. 419—Schmitz for Use of 
Glnsburg v. 76th and Exchange 
Drug Co., 24 N.E.2d 889, 303 Ill. 
App. 192—Nessen Transp. Co. v. 
Larsen, 7 N,E.2d 766, 290 IlhApp. 
22—^Pomoff V. Smith, 281 IlLApp. 
232—Obergfell v. Booth, 218 Ill. 
App. 492. 

La.—^Monroe Grocer Co. v. J. A. Per¬ 
due & Co., 48 So. 1002, 123 La. 375. 
Mass.—^Allln v. Georgas, 6 N.B.2d 27, 
296 Mass. 70. 

Miss.—^Brondum v. Rosenblum, 117 
So. 363, 151 Miss. 91. 

N.H.—^Plante v. M. Shorten & Son, 
24 A.2d 498, 139 A.L.R. 1326. 

OkL—^Plrst Nat. Bank & Trust Co. 
of Tulsa V. Lundquist, 45 P.2d 624, 
172 Okl. 463. 

Pa.—^Aarons v. Public Service Build¬ 
ing & Loan Ass’n, 178 A. 141, 318 
Pa. 113, 

Wash.—^Parks v. Lepley, 294 P. 1020, 
160 Wash. 287—^Austin v. Wallace, 
200 P. 566, 117 Wash. 61. 

28 OJ. p 279 note 71. 

The effect of the doctrine of set-off 
in this connection is to extinguish 
by operation of law all but the bal¬ 
ance due between the debtor and the 
gamisheeL—^Duffy v. Fifty-Eighth & 
Chester Ave. Building & Loan Ass’n, 
189 A. 307, 325 Pa. 127, affirming 184 
A. 549, 122 PaSuper. 113. 

Credit for excess 

Where Judgment creditor of plain¬ 
tiff gramlsheed plaintiff’s equity in a 
note which had been pledged to bank, 
and amount paid on pledged note to 
bank, which had retained note, ex¬ 
ceeded amount due from plaintiff to 
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the consent of defendant thereto is not given, as re¬ 
quired by statute.^® 

Liabilities arising out of contract. Under a stat¬ 
ute authorizing deduction of demands founded on 
contract, the trustee may not be permitted to deduct 
a claim not founded on contract,^7 as where it aris¬ 
es from a violation of law and may be enforced 
only in the mode designated by the statute.®^ 

A claim barred by the statute of limitations can¬ 
not be set off by the garnishee.^® 

Effect of exemptions. A garnished employer must 
offset an employee's debt to the garnishee against 
wages due the employee without reference to wheth¬ 
er any part of the garnishee’s indebtedness is ex¬ 
empt from garnishment,! so as to allow the garnish¬ 
ing plaintiff to subject to garnishment any balance 
due the employee after the offset, less the applica¬ 
ble exemptions.^ 

Counterclaim. Under a statute not recognizing 
the right of set-off as such, a demand against de¬ 
fendant may be pleaded by way of counterclaim.3 

Stay to permit determination of offset or coun¬ 
terclaim. In some states, if it appears to the court 
that the garnishee in good faith claims an offset or 
counterclaim to the debt or claim sought to be gar¬ 
nished, the court will arrest the garnishment pro¬ 
ceedings and require the parties to settle the con¬ 
troversy in a proper action or proceeding.^ 

Recoupment. The garnishee is entitled to recoup 


any damages which he could have, recovered from 
defendant arising out of the contract on which it is 
sought to charge him as garnishee.® 

b. Mutuality 

As a general rule the garnishee may avail himself 
of a right of set-off only when the demand sought to be 
set off Is due from the defendant to the garnishee, In 
the same right and capacity as that in which the gar¬ 
nishee is called on to answer. 

The general rule is that the garnishee can avail 
himself of a right of set-off only when the demand 
sought to be set off is due from defendant to the 
garnishee,® in the same right or capacity as that in 
which the garnishee is called on to answer.*^ A ^r- 
nishee cannot in garnishment proceedings against 
him personally set off a claim he has as the personal 
representative of a third person against defendant;® 
nor can a personal representative summoned as gar¬ 
nishee in his representative capacity set up as a de¬ 
fense a debt due him personally by the principal de¬ 
fendant.® An executor summoned as g^arnishee at 
the suit of creditors of a legatee or distributee may 
set off an indebtedness owing by the legatee or dis¬ 
tributee to the estate.!® 

Joint liabilities. As a general rule joint debts 
cannot be set off where the parties are not the 
same.!! Under a statute providing that the gar¬ 
nishee be allowed all his demands against the prin¬ 
cipal of which he could avail himself in any form 
of action, or any mode of proceeding between him¬ 
self and his principal, the right of set-off may be 


salary on ground of implied agree¬ 
ment not to do so, and it could there¬ 
fore not be used as set-off against 
gamisheeing creditor of father.—C. 

S. Weaver & Sons v. Dumas, supra. 

96. Hawaii.—Shaw v. Boyd, 19 Ha¬ 
waii 88. 

28 C.J. p 280 note 73 [c]. 

97. Vt.—Thayer v. Partridge, 47 Vt. 
423. 

28 O.J. p 280 note 76. 

9& Vt.—^Thayer v. Partridge, supra. 
28 C.J. p 279 note 71 [f3. 

99. Me.—Wadleigh v. Jordan, 74 Ma 
483. 

1. Ga. T-Davlson-Paxon Co. v. Mu¬ 
tual Empire Clothing Co., 184 S.B. 
409, 52 Ga.App. 686. 

Right of defendant to exemption as 
defense to garnishee see infra § 
206. 

9. Ga.—^Davison-Paxon Co. v. Mu¬ 
tual Empire Clothing Co., supra. 
IlL—Schmitz, for Use of Ginsburg, v. 

75th and Exchange Drug Co., 24 N. 
. E.2d 889, 303 IlLApp. 192. 

3. Mont.—^Dolenty v. Rocky Moun¬ 
tain Bell Tel. Co., 108 P. 921, 41 
Mont '105. 

28 C.J. p 280 note 78. 


4. Utah.—Presbyterian Church Bd. 
of Home Missions v. Maughan, 101 
P. 581, 36 Utah 616, 24 L..R.A,N.S., 
874. 

28 C.J. p 280 note 79. 

6- Iowa—J. J. Smith Dumber Co. v.. 
Scott County Garbage Reducing & 
Fuel Co., 128 N.W. 389, 149 Iowa 
272, 80 D.R.A.,]Sr.S., 1184. 

28 C.J. p 283 note 19. 

Xn Pennsylvania plaintiff on a rule 
for judgment against the garnishee 
in foreign attachment could not in 
effect invoke the common-law doc¬ 
trine of recoupment and in particu¬ 
lar the rule that recoupment may be 
had alone for damages growing out 
of the very transaction on which 
plaintiff’s claim is founded.—^Haug v. 
Dlnamen, 86 Pittsb.Deg.J. 557, 63 

York Deg.Rec. 101. 

6. Ark.—^Field v. Watkins, 5 Ark. 
672. 

28 C.J. p 280 note 80. 

7. Ala.—^Thomas v. Hopper, 5 Ala. 
442. 

N.H.—^Plante . v. M. Shorten' & Son, 
24 A.2d 498, 139 A.D.R. 1326—Wood¬ 
ward V. Tupper, 58 N.a 677, 
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8. N.H.—^Woodward v- Tupper, su- 
pfa. 

28 C.J. p 281 note 82. 

9- Me.—^Howe v. Howe. .54 A. 908, 97 
Me. 422. 

28 C.J. p 281 note 83. 

10. Ga—Goodyear Tire & Rubber 
Co. V. Hay, 22 S.E.2d 496. 

28 C.J. p 281 note 84. 

11- 3Sr,H.—Plante v. M. Shorten & 
Son, 24 A.2d 498, 139 A.D.R. 1325. 
28 C.J. p 281 note 85. 

Bffeot of partial assifirimLaiLt 

Where creditor in assumpsit ac¬ 
tion served trustee process on bank 
in which debtor deposited funds and 
which held under a participation 
agreement a half-interest in a note 
executed by debtor in favor of a 
third person, partial assignment 
would not be given effect in equity 
for the sole purpose of defeating de¬ 
fense which the debtor and through 
him, the creditor, had against the 
claim of setoff of a joint d^and 
against a separate demand.—Plante 
V. M. Shorten & Son, supra. 
Partnership liabilities see Partner¬ 
ship § 217, also 28 C.J. p 281 notes 
. 87. 88. 
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exercised when a part only of the debtors on one 
side are creditors of the other.^2 

Equitable modifications of rule. The rules of set¬ 
off as applied in actions at common law, however, 
do not necessarily govern the rights of a trustee in 
trustee process,^^ and where equitable considera¬ 
tions are present the courts will, in the exercise of 
their common-law power, offset claims which are 
not mutual although not authorized by the general 
statute relating to set-off,but will not do so in 
the absence of equitable considerations.^^ Where 
necessary to prevent fraud or manifest injustice, the 
court will allow a set-off by the trustee of debts 
which are really the property of the trustee, al¬ 
though collectable in the name of another.^® 

c. Unmatured Claims 

A claim which is unmatured at the time the gar¬ 
nishee’s liability attaches ordinarUy cannot be made the 
subject of a set-off. 

As a general rule, a claim to be a subject 
of set-off must be due, and owing at the time 
when the liability of the garnishee attaches, and 
a claim which is not matured at that time is 
not available for such purpose,although under 
various statutes a set-off may be claimed of an 
indebtedness which becomes due before the final an¬ 
swer,at the time of the trial,before final judg- 
ment,20 or whether or not the demand is due,2i as 
where defendant is a nonresident.22 Under a stat¬ 
ute permitting the trustee to deduct his demands 
against defendant from the goods, effects, and cred¬ 


its in his hands, he is not limited to a deduction of 
matured demands.23 An exception to the general 
rule has been recognized where the claim and rights 
of the garnishee arise out of the very contract on 
which his liability to the principal debtor has ac- 
crued,24 and it has been held that he may assert 
those rights at any time before final judgment.25 
In some states the doctrine of equitable set-off has 
been held applicable where defendant is insolvent at 
the time of the garnishment, and under such circum¬ 
stances a debt not yet due may be set off,^® al¬ 
though there has been no adjudication, if defendant 
be actually msolvent.27 

Relief in equity. Although no legal set-off is 
available because the debt is not due at the time of 
answering the garnishment, equity may enforce re¬ 
lief imder an appropriate bill and award an equita¬ 
ble set-off by enjoining the enforcement of the judg¬ 
ment where defendant is insolvent's- 

d. Oontingent or Conditional Claims 

A conditional or contingent claim ordinarily cannot 
be set off. 

A claim in favor of the garnishee which is con¬ 
ditional and contingent only cannot generally be 
set off,2^ even though the liability may thereafter 
become absolute and pa 3 rment be made.30 Under 
some statutes, however, such an indebtedness may be 
deducted where it becomes absolute and is paid be¬ 
fore disclosure,®^ and, where defendant is insolvent, 
a set-off may be allowed under principles governing 
equitable set-off.®® 


12. Mass.—Hathaway v. Russell, 16 
Mcuss. 473. 

N.H.—Brown v. WTarren, 43 H.H. 430. 

13. Mass.—^Nutter v. Framingham & 
Lu R. Co., 132 Mass. 427. 

28 C.J. p 281 note 89. 

14. N.H.—^Brown v. Warren, 43 N.H. 
430. 

15. Me.—^Donnell v. Portland 8b O. 

R. Co., 76 Me. 33. 

28 C.J. p 281 note 91. 

13. Mass.—Green v. Nelson, 12 Mete. 
567. 

28 C.J. p 281 note 92. 

17. Mo.—Brown v. Maguire’s Real 
Estate Agency, App., 101 S.W.2d 
41, reversed on other grounds 121 

S. W.2d 764, 343 Mo. 336. 

Pa.—Citizens Trust Co. of Clarion, 
Pa., V. Trunk, 30 Pa.Dist 8c Co. 611. 
S.C.—^Tongue v. Linton, 40 S.C.L. 276. 
28 C.J. p 281 note 93. 

Option to de<Uaze debt due must 
have been exercised before garnish¬ 
ment in order to be available as set¬ 
off.—Ralston Purina Co. v. King, Mo. 
App.. 101 S.W.2d 734. 

Time as of which llabiUty attaches 
see supra S 176. 


■18. Mass.—^Van Camp Hardware & 
Iron Co. V. Plimpton, 64 N.B. 638, 
174 Mass. 208, 76 Am.S.R. 296—Lan- 
nan v. Walter, 20 N.E. 196, 149 
Mass. 14. 

19. Md.—^Farmers’ 8b Merchants’ 
Bank of Baltimore v. Franklin 

' Bank of Baltimore, 31 Md. 404. 

2a Hawaii.—Shaw v. Boyd, 19 Ha¬ 
waii 83. 

21. Ill.—^Levinson v. Home Bank 8b 
Trust Co.. 169 N.E. 193, 337 IlL 
241—Chicago Biding Club, for Use 
of Klein, v. Avery, 27 N.E.2d 636, 
305 111.App. 419. 

22. Ga.—^Holmes v. Pope, 68 S.E. 
281, 1 Ga,App. 338. 

23. Vt.—Lynde v. Watson, 62 Vt. 
648. 

24. W.Va.—^Bowling v. Bluefleld- 
Graham Fair Assoc., 99 S.E. 184, 84 
W.Va. 41. 

25. W.Va.—^Bowling v. Bluefleld- 
Graham Fair Assoc., supra. 

2a U.S.—U. S. V, Bank of Shelby, 
C.C.A.M1SS., 68 P.2d 638. 

Arlz.—^United Bajik 8b Trust Co. 
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V. Washburn 8b Condon, 292 P. 1025, 
37 Ariz. 223. 

28 C.J. p 281 note 97. 

27. Minn.—Wunderlich v. Mer¬ 

chants’ Nat. Bank, 124 N.W. 223, 
109 Minn. 468, 134 Am.S.R. 788, 
27 L.R.A.,N.S.. 811, 18 AnmCas. 212. 
2a TJ.S.—^North Chicago Rolling- 
Mill Co. V. St. Louis Ore 8b Steel 
Co.. Ill., 14 S.Ct 710, 152 U.S. 596, 
88 L.Ed. 566. 

Ala.—^Minge v. Birmingham First 
Nat. Bank, 68 So. 141, 191 Ala. 
271. 

Eguitable relief against judgment 
generally see infra S 259. 

29. Me.—^Marrett v. Equitable Ins. 
Co., 64 Me. 637. 

Minn.—^Milllken v. Mannheimer, 62 
N.W. 139, 49 Minn. 621. 

28 C.J. p 282 note 1. 

30. S.C.—Tongue v. Linton, 40 S.C. 
L. 275. 

28 C.J. p 282 note 2. ' 

31. Mass.—^Boston Type 8b Stereo¬ 
type Fdy. Co. V. Mortimer, 7 Pick. 
166, 19 Am.D. 266. 

28 C.J. p 282 note 3. 

32. U.S.—North Chicago Rolling- 
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Property held as security. Although the liability 
is contingent, if the property sought to be applied to 
the payment of plaintiiFs claim is held pursuant to 
a contract entered into before garnishment for the 
special purpose of securing such liability, rights un¬ 
der the contract cannot be interfered with by trus¬ 
tee process.®^ 

e. Unliiiuidated Claims 

An unliquidated claim for damages may be set off un¬ 
der some, but not under other, statutes. 

Under some statutes a garnishee may set off as 
against the garnishing creditor claims for unliqui¬ 
dated damages for the principal debtor’s breach of 
contract,or may set up such claims by way of 
counterclaim,36 and a trustee has been permitted to 
set off the amount of the judgment obtained against 
defendant pending garnishment proceedings ascer¬ 
taining and liquidating a demand which existed pri¬ 
or to the service of trustee process.®® Under oth¬ 
er statutes a garnishee cannot offset unliquidated 
claims for damages.®*^ Unliquidated damages for 
mere torts cannot be set off.®® 

Restraining enforcement of garnishment until 
damages ascertained. Where equitable grounds ex¬ 
ist, a court of equity may restrain a garnishing cred¬ 
itor from enforcing an order subjecting a defined 
indebtedness of a garnishee to payment of the gar- 
nisher until the unliquidated damages arising out of 
a breach of contract with his principal can be as¬ 
certained and set off against such indebtedness.®® 


f. Equitable Claims 

Equitable claims may be set off under some statutes, 
but not under other statutes, although the garnishee may 
obtain equitable relief. 

Under some statutes a garnishee may deduct eq¬ 
uitable demands against the principal defendant.^® 
Under other statutes an equitable claim cannot be 
set off at law by a garnishee,and, although the 
garnishee may obtain relief in equity,4® the allow¬ 
ance of an equitable set-off is not a final disposi¬ 
tion of the garnishment at law, and the garnishee 
may be entitled to a legal set-off on the trial at 
law.^® 

g. Claims Acquired after Service of Writ 

A claim acquired after the service of the writ ordi¬ 
narily cannot be used as a set-off. 

The garnishee cannot defeat a claim of plaintiff 
by acquiring a set-off after the lien of the garnish¬ 
ment attaches,^'* except that he may claim a right of 
set-off arising subsequent to the service of the sum¬ 
mons, up to the time for the answer, if it is not a 
result of bad faith on his part.**® 

h. Claims within Statute of Frauds 

A claim based on an agreement subject to be avoidecT 
by the garnishee under the statute of frauds may In 
some states be pleaded as a set-off. 

In some states a claim otherwise available may be 
pleaded as set-off, although based on agreements 
subject to be avoided by the garnishee under the 
statute of frauds.^® In other states a trustee can- 


Mill Co. V. St. Louis Ore & Steel, 
Co., IlL, 14 S.Ct. 710, 162 TJ.S. 696, 
88 L.E]d. 665. 

28 C.J. P 282 note 4. 

33 . N.H.—White v. Richardson, 12 
N,H. 93. 

34 . vt—^Hubbard v. Fisher, 26 Vt. 
539. 

28 C.J. p 282 note 6. 

Set-off for plaintiff’s breach, of con- 
tract allowed 

Pa.— Haug V. Linamen, 86 Pittsb.Leg. 
J. 667, 63 York Leff.Rec. 101. 

35. Wis.—^Healey v. Butler, 27 N.W. 
822, 66 Wis. 9. 

36. Mass.—Smith v. Stems, 19 Pick. 

20 . 

37. La.—^Monroe Grocer Co. v. Per¬ 
due, 48 So. 1002, 123 La. 375. 

38. Mass.—^Reynolds v. Missouri, K. 
& T. R Co., 123 K.B. 236, 233 Mass. 
32—^Hathaway v, Russell, 16 Mass. 
473. 

28 C.J. p 282 note 10. 

39. U.S.—North Chicagro Rollingr- 
Mill Co. V. St. Louis Ore & Steel 
Co., HI., 14 S.Ct. 710, 162 U.S. 596, 
88 L.Bd. 565. 


40. Mass.—Nutter v. Framingham & 

L. R. Co., 132 Mass. 427. I 

28 C.J. p 282 note 14. ! 

41. Ala.—Self v. Kirkland, 24 Ala. 
275—^Loftin v. Schackelfield, 17 
Ala. 466. 

Vt.—Weller v. Weller, 18 Vt 66. 

28 CJ. p 282 note 12. 

431 , U.S.—North Chicago Rolling- 

Mill Co. V. St Louis Ore & Steel 
Co., Ill., 14 S.Ct 710, 152 U.S. 596, 
38 L.Fd. 565. 

28 C.J. p 282 note 13. 

Relief In equity as to unmatured 
claim see supra subdivision c of 
this section. 

43. Ala.—Cadick Milling Co. v. Do¬ 
than Bank & Trust Co., 5 So.2d 101, 
242 Ala. 132. 

Squltable defense of right to sdt-off 

Where garnishee hank filled answer, 
admitting its indebtedness to gar¬ 
nishee defendant for balance of de¬ 
posit after charging thereto amount 
of his Indebtedness to bank, and con¬ 
test of answer was filed, equitable 
defense of right to such set-off ex¬ 
isted with respect to such contest, 
which must be tried in equity to 
sustain such defense, hut garnishee 
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is entitled to benefit of legal set-off 
on trial at law.—Cadick Milling Co. 
V. Dothan Bank & Trust Co., supra. 

44. Ga.—Ownby v. Wager, 13 S.EL2d 
686, 64 Ga.App. 433. 

Md.—^Farmers' & Merchants' Bank of 
Baltimore v. Franklin Bank of 
Baltimore, 31 Md. 404. 

28 C.J. p 282 note 15. 

45. Ga.—Jacobs Pharmacy Co. v. 
Southern Bell Telephone Co., 193 
S.B. 487, 66 Ga.App. 661. 

Set-off axlsixLg from uUawful taking 
Where defendant, between time of 
service of garnishment and time for 
filing garnishment answer, unlaw¬ 
fully took funds from garnishee in 
exact amount deducted from defend¬ 
ant's salary by garnishee for pay¬ 
ment of debt and quit his position, 
garnishee had right to set off indebt¬ 
edness arising from unlawful taking 
against amount owed defendant.— 
Jacobs Pharmacy Co. v. Southern 
Bell Telephone Co., supra. 

48. lU.—McCoy V. Williams, 6 HI. 
6g4. 

Mass.—Cahill v. Bigelow, 18 Pick. 
369. 

28 C.J. p 283 note 16. 
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not be allowed amounts which he has paid out, or 
become chargeable for, on agreements not binding 
on him because of the statute of frauds.'*'^ 

i. Effect of Security 

The fact that the garnishee’s claim Is protected by 
■security does not affect his right to use it as a set-off. 

That an equitable garnishee holds a solvent bond 
to protect him against loss by reason of the non¬ 
performance of a contract by defendant will not af¬ 
fect his right to offset such a loss by way of re¬ 
imbursement, recoupment, counterclaim, or set-off, 
nor can plaintiff compel a garnishee to resort to a 
mortgage to secure payment of a note of the judg¬ 
ment defendant pleaded as a set-offj® 

j. Claims against Plaintiff 

Except as authorized by statute, the garnishee can. 
not assert a set-off between himself and the plaintiff. 

In the absence of a statutory provision therefor it 
has been held that a set-off between the garnishee 
and plaintiff cannot be urged by the garnishee.®® 
Under some statutes, however, the garnishee may 
deduct from the property, effects, or credits in his 
hands all demands either against plaintiff or de¬ 


fendant of which he might have availed himself if 
he had not been summoned as garnishee.®^ 

k. Necessity of Application of Set-Off; Waiver 

The garnishee must apply the debt due from the de¬ 
fendant on the debt due to the defendant, and, if, instead, 
he pays over funds in his hands to the defendant, pend¬ 
ing the garnishment proceedings, he waives hia right to a 
set-off. 

Where a garnishee claims a debt due from the 
debtor as a set-off, he must in fact apply such debt 
on the amount due from him to the debtor.®^ If, 
instead, he pays the funds in his hands to defendant 
pending the garnishment proceedings he will be re¬ 
garded as waiving his right to a set-off.®^ The gar¬ 
nishee may also lose his right of set-off by admitting 
his indebtedness, without an adjustment of his 
claims.®^ Defendant's payment, however, of his en¬ 
tire indebtedness to the garnishee, after attachment, 
without insisting on a set-off is not a waiver of the 
garnishee’s right to retain the money due defend¬ 
ant imtil its liability is determined.®® 

l. Pleading 

A set-off ordinarily must be specially pleaded by the 
garnishee. 


47. Vt.—Garfield v. Rutland Ins. 
Co., 38 A. 286, 69 Vt 649—Strong 
V. Mitchell. 19 Vt 644- -Hazeltine 
V. Page, 4 Vt 49. 

48l Mo.—J ohnson v. Geneva Pub. 
Co., 26 S.W. 676, 122 Mo. 102. 

28 C.J. p 283 note 20. 

Liability for property held as se¬ 
curity see infra § 249. 

49. U.S.—^Daugherty v. Bogy, Ind. 
T., 104 P. 938, 44 C.C.A, 266, appeal 
dismissed 22 S.Ct 938, 184 U.S. 696, 
46 L.Ed. 763.' 

60. Ala.—^Matthews v. Robinson, 83 
Ala. 320. 

Pa.—Toal V. Beatty, 24 PaiDlst & 
Co. 267. 

Wis.-—Steen v. Norton. 46 Wis. 412. 

SL IlL—Chicago Riding Club for 
Use of Klein v. Avery, 27 N.E.2d 
636, 306 IlLApp. 419. 

28 C.J. p 283 note 23. 

58. U.S.—Western Casualty & Sure¬ 
ty Co. V. National Mut. Casualty 
Co., C.C.A.M1SS., 117 P.2d 440. 

Cal.—^Walters v. Bank of America 
Nat Trust & Savings Ass’n, 69 P. 
2d 839, 9 Cal.2d 46, 110 A.L.R. 1259, 
prior opinion 69 P.2d 983, 106 A.L. 
R. 65. 

Miss.—^Brondum v. Rosenblum, 117 
So. 363, 161 Miss. 91. 

S3- U.S.—Western Casualty & Sure¬ 
ty Co. V. National Mut Casualty 
Co., C.C.A.Miss., 117 F.2d 440. 

Ala.—First Nat Bank v. Standard 
Chemical Co., 147 So. 682, 684, 226 
Ala. 609, citing Corpiui Juris. 


Cal.—^Law Credit Co. v. Merchants 
Nat Trust & Savings Bank, 46 P. 
2d 976, 7 Cal.App.2d 717. 

Ill.—^Burke, for Use of Birney, v. 
Congress Hotel Co., 280 IlLApp. 493 
—^Baird v. Luse-Stevenson Co., 262 
IlLApp. 547—Obergfell v. Booth, 
218 IlLApp. 492. 

Miss.—^Peoples Bank v. Gore, 172 So. 
506, 507, 178 Miss. 216, citing Cor¬ 
ims' Juris—^Brondum v, Rosenblum, 
117 So. 363, 161 Miss. 91. 

Ohio.—^Eden Realty Co. v. Queen City 
Petroleum Products Co., App., 46 
N.E.2d 308, 312, quoting Corpus 
Juris. 

Okl.—^First Nat. Bank & Trust Co. of 
Tulsa V. Lundquist, 45 P.2d 624, 
526, 172 Okl. 463, quoting Corpus 
Juris. 

Wash.—^Miller v. Cascade Canning 
Co., 66 P.2d 1806, 186 Wash. 118— 
Lemagie v. Acme Stamp Works, 
167 P. 60, 98 Wash. 34. 

28 C.J. p 283 note 24. 

Broasous for rule 

(1) “To.permit the rule to be other¬ 
wise would open the door to fraud 
and collTision and abuse a good rule 
of law, which was adopted for the 
protection of the garnishee, by per¬ 
mitting the garnishee to serve as a 
shield in the preferring of creditors 
of the judgment debtor.”—^First Nat. 
Bank & Trust Co. of Tulsa v. Lund¬ 
quist, 46 P.2d 624, 626, 172 Okl. 453. 

(2) “Otherwise, the demand is not 
made a shield of protection to the 
garnishee, but a weapon for the pro¬ 
tection of the debtor against the sub¬ 
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jection of his assets to the payment 
of his debts.”—^First Nat. Bank v. 
Standard Chemical Co., 147 So. 682, 
684, 226 Ala 609. 

(8) Other reasons see 28 C.J. p 283 
note 24 [aj. 

Garnishee, having voluntarily paid 
salary to defendant in disregard of 
garnishment lien, could not assert 
that it still held indebtedness against 
debtor to be used against plaintiff in 
garnishment as set-off against salary 
under subsequent employment pend¬ 
ing garnishment.—^First Nat. Bank v. 
Standard Chemical Co., supra. 
Waiver by garnishee bank 

Where garnishee bank claimed 
right to offset garnished deposit 
against secured Indebtedness owed 
to bank but deposit was not actually 
applied in payment of indebtedness 
to bank, merely a temporary credit 
being made on note, deposit must be 
considered as held for benefit of at¬ 
taching creditor.—Walters v. Bank 
of America Nat. Trust & Savings 
Ass’n, 69 P.2d 839, 9 CaL2d 46, 110 
A.L.R. 1269, prior opinion 69 P.2d 
983, 106 A.L.R 66. 

Payment of debt or surrender of 
property to defendant or third per¬ 
son generally see supra § 186. 

54. Ill.—George, for Use of Claude 
Neon Federal Co. v. Fox Head 
Restaurant Co., 8 N.E.2d 218, 290 
IlLApp. 599. 

55. RL—^King v. Interstate ConsoL 
St. Ry. Co., 119 A. 849, 46 R.I. 68. 
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As a rule a set-off must be specially pleaded by 
the garnishee,®® the specific facts out of which it 
arises being averred,®^ although in some states it 
may be admitted under a general denial of indebt¬ 
edness or possession of goods.®® Absence of a 
plea may be waived by a failure to object to the 
introduction of evidence.®® 

§ 204. - Claims of Third Persons 

The garnishee may set up the title or claim of a 
third person to the debt or property sought to be reached; 
and generally It Is his duty to disclose the claims of 
third persons of which he has knowledge. 

The garnishee may set up the title or claim of a 
third person to the debt or property which it is 
sought to reach,®® as, for example, by virtue of an 
assignment prior to the garnisliment,®^ even though 
the third person has not come in as a claimant,®^ 
and although an interpleader of persons claiming the 
fund is authorized by statute.®® A garnishee, how¬ 
ever, cannot defend an attachment by setting up ti¬ 
tle in a third person who disclaims ownership;®^ 
and where the assignee has waived his claim the as¬ 
signment need not be asserted by the garnishee as 
a defense,®® nor can he do so.®® Where proof of 
ownership in another than defendant would likewise 
prove the commission of a crime by defendant and 
garnishee, the objection is not open to the gar- 
nishee.®7 


Duty to disclose claim. Generally it is the duty 
of the garnishee to make known the claims of third 
persons of which he has knowledge,®® but he can¬ 
not, by such disclosure, prejudice the rights of the 
real owner of funds in his hands.®® So, where the 
garnishee has notice before answer that defendant 
had assigned the debt to another before the gar¬ 
nishment process was served, he must, in order to 
be protected by the judgment, disclose in his answer 
the fact that the assignment has been made,*^® al¬ 
though he received notice thereof after service of 
the garnishment summons.*^^ Where he does not 
receive such notice until after he has answered, he 
should at once bring the matter to the attention of 
the court by supplemental answer, ^2 although this 
is not necessary where a petition of intervention is 
filed by claimant.'^® 

Where claimant is in court, it is not the duty 
of the garnishee to carry on for his benefit a con¬ 
test of the claim of the garnishing creditor.74 

§ 205. - Property Not Subject to Garnish¬ 

ment 

The garnishee may defend on the ground that the 
debt or property sought to be reached Is not subject to 
garnishment. 

The garnishee is entitled to set up that the debt 
or property which it is sought to reach is not such 
as may be reached by the process of garnishment^® 


66L Ala.—^Klins v. Tunstall, 19 So. 

907, 109 Ala. 608. 

28 C.J. p 283 note 26. 

57. Ill.—Crain v. Gould, 46 Ill. 293. 
R.L—^Kin? V. Interstate Consol. St. 

Ry. Co., 119 A. 849, 46'R.L 68<. 

28 C.J. p 283 note 26. 

Affidavit lield sufficient 
A firamlshee’s affidavit stating' its 
account with defendant, which 
showed that the latter owed It more 
than the amount in its hands due de¬ 
fendant in connection with Its decla¬ 
ration that it was not indebted to 
defendant was intended as an asser¬ 
tion of its right to a set-off.—Ring 
V. Interstate Consol. St. Ry. Co., su¬ 
pra. 

^ Fla.—^Howe v. Hyer, 17 So. 926, 
36 Fla. 12. 

69. Miss.~Melton Hardware Co. v. 
Heidelberg, 44 So. 867, 91 Miss. 
698, 15 Ann.Cas. 704. 

50. La.—Airey & Stouse v. Hoke, 
^ .116 So. 60, 164 La. 998. 

28 C.J. p 283 note 29. 

61. Vt.—^Hawley v. Hurd, 47 A. 401, 
72 Vt. 122, 82 Am.S.R. 922, 62 L.R. 
A. 196. 

28 C.J. p 284 note 30. 

Liability as to garnishment of prop¬ 
erty conveyed or assigned before 
garnishment see supra § 77. 


G2k Ala.—Curtis v. Parker, 33 So. 
936, 136 Ala. 217. 

63. Mo.—Taylor v. Doilins, 222 S.W. 

'1040, 205 Mo.App. 246. 

Interpleader or intervention of claim¬ 
ants see infra §§ 277-279. 

64u Pa.—^Frank v. Kurtz, 4 Pa. Super. 
233. 

65- Neb.—Van Kirk v. Beckley, 242 
N.W. 368, 123 Neb. 148. 

Okl.—Schenbeck v. First Nat. Bank 
of Grandfleld, 169 P. 619, 69 OkL 
21 . 

28 C.J. p 284 note 34. 

66. Neb.—^Van Kirk v. Beckley, 242 
N.W. 368, 360, 123 Neb. 148, ciUng 
Corpus Juris. 

28 C.J. p 284 note 35. 

67- Neb.—South Bend First Nat. 
Bank ■ v. Gandy, 9 NW. 666, 11 
Neb.. 431. 

68. Mich.—Meier v. Blair, 282 N.W. 
$84, 287 Mich. 13—Jacobson v. 

Newman, 236 N.W. 861, 264 Mich. 
656—Shank v. Lippman, 227 N.W. 
710, 249 Mich. 22. 

28 C.J. p 284 note 37. 

Construotive knowledge 
Tex.—Security Nat. Bank v. Morgan, 
Civ.App., 246 S.W. 466: 

Disblosure by ezasnlnatlon. 

The examination of a garnishee is 
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part of the disclosures, in putting 

the garnishing creditor on notice of 

third party's claim.—^Meier v. Blair, 

282 N.W. 884, 287 Mich. 13. 

Failure as affecting right to protec¬ 
tion by Judgment see infra § 294. 

69. Mich.—Shank v. Lippman, 227 
N.W. 710, 249 Mich. 22. 

7a . Mich.—Jacobson v. Newman, 236 
NW. 861, 264 Mich. 665. 

28 C.J. p 284 note 38. 

Judgment against garnishee as de¬ 
fense in action by assignee gen¬ 
erally see infra § 293. 

71- Mich.—^Jacobson v. Newmap, su- 
preu 

72. Mich.—Shank v. Lippman, 227 
.NW. 710, 249 Mich. 22. . 

Neb.—Coleman v. Scott, 42 NW. 896, 
27 Neb. 77. 

28 C.J. p 285 note 39. 

73- Iowa.—^Daniels v. Clark, 38 Iowa 

666 . 

74, Iowa.—Swearingen Lumber Co. 
v. Washington School Tp., 99 NW. 
730, 125 Iowa 283. 

75. NJ.—Seventy-First , Street & 
Broadway Corporation v. Thome, 
167 A. 861, 862, 10 NJ.Mlsc, 99, 
quoting Corpus Juris, 

.Objection that garnishee holds in 
custodla legls. see supra 9 66. 
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§ 206. ■■ Right of Defendant to Exemp¬ 
tion 

By the generally accepted rule, a garnishee is en¬ 
titled, and it Is his duty, to assert defendant’s right to 
an exemption in the funds or property in the garnishee’s 
hands. Under this rule he may be entitled to assert an 
exemption right conferred by a foreign statute. 

According to the more generally accepted rule, the 
garnishee is entitled, and it is his duty, to assert 
defendant's right to a statutory exemption, in the 
fund or property in his hands,even though he has 
turned the fund or property over to defendant,^^ 
and if he does not assert the exemption, but pays 
the money or property into court or suffers judg¬ 
ment to be taken, he will not be discharged from 
liability to defendant, *^8 except where defendant has 
been personally served*^^ or has voluntarily appeared 
to maintain his right,80 or the garnishee has noti¬ 
fied defendant of the pendency of the proceedings in 
order that he might defend.^! 

In some states, however, under the view that the 
exemption right is personal, it is held that the gar¬ 
nishee is not entitled to assert defendant’s exemp¬ 
tion rights, at least where* defendant has been 
served with the attachment* and has appeared^S or 
where defendant is not in a position to raise the 
objection himself,®^ and the garnishee has been held 
not to be liable in an action brought by his creditor. 


where he g^ve him due notice of the garnishment 
proceeding, although he did not plead an exemption 
to which the creditor was entitled.85 Furthermore, 
it has been held that, since the garnishee can make 
no defense he could not make in an action against 
him by defendant, he cannot assert an exemption 
which he could not assert as against defendant.^® 
Under a statute exempting a certain part of an em¬ 
ployee’s wages from garnishment, it has been held 
that a personal privilege is not involved and that 
a garnishee, although he has not set up the exemp¬ 
tion, may show that defendant is entitled thereto.**^ 

Where the garnishee through fraud or collusion 
fails to assert the exemption, he cannot set up the 
judgment as a defense. 

Summons to defendant. Under some statutes 
where the garnishee suggests that defendant will 
claim the debt or property as exempt, the court 
is without power to proceed, and should stay the 
proceedings, until summons is issued notifying de¬ 
fendant of the garnishment proceedings and re¬ 
quiring him to assert his right®^ 

Nonresident defendants. Where the particular 
statute invoked is not confined to residents of the 
state, the garnishee may, under the rule permitting 
him to assert defendant’s exemption, claim an ex¬ 
emption for a nonresident defendant,but, under 


Rigrht of defendant to exemption as 
defense see infra S 206. 

76. Ga.—^Elbert Sales Co. v. Granite 
City Bank, 192 S.E, 66, 66 Ga,App. 
836. 

Ill.—Markus, for Use of Guditus v. 
Hart, Schaffner & Marx, 1 K.E.2d 
699, 284 I11.APP. 166—^Boksa v. 

Buchaniec, 245 Ill.App. 602. 

N.J.—Seventy-First Street & Broad¬ 
way Corporation v. Thome, 167 A, 
861, 862, 10 N.J.Misc. 99, citing 
Coxpns OtirlB. 

Okl.—Oklahoma Nat. Bank of Skia- 
took V. Lingo, 268 P. 267, 131 Okl. 
209. 

Tex.—Ingram v. Summers, Civ.App., 
29 S.W.2d 447, error dismissed. 

28 C.J. p 285 note 48. 

Ibcexuption as head of family 
Garnishee has duty to claim for 
his employee benefit of exemption 
as head of family.—^Markus, for Use 
of Guditus V. Hart, SchafCher &.Marx, 
1 N.B.2d 699> 284 Ill.App. 166. 
Persons who may assert exemption 
generally see Exemptions § 120. 
Bight to claim exemption as against 
garnishment generally see Exemp¬ 
tions S 128. 

77- S.D.—^Black Hills Telegraph & 
Telephone Co. v. Mitchell, 79 N.W. 
999, 11 S.D. 616, 74 Am.S.R. 830. 


7a U.S.—In re Beals, D.C.Ind., 116 
P. 630. 

28 C.J. p 286 note 44. 

The gaamlshee is liable to both the 
oredltox and tlie principal defendant 
where he fails to make a full dis¬ 
closure that wages attached under 
trustee process in his hands are ex¬ 
empt.—^McIntosh V. Bramson, 167 A. 
234, 130 Me. 420. 

79. Tex—^Missouri Pac. R. Co. v. 
Whipsker, 13 S.W. 639, 77 Tex 14, 
19 Am.S.R. 784, 8 L.R.A. 734. 

Wis.—^Pierce v. Chicago & N. R. Co., 
36 Wis. 283. 

Sa Tex—^Missouri Pac. R. Co. v. 
Whipsker, 13 S.W. 639, 77 Tex 14, 
19 Am.S.R. 734, 8 L.R.A. 321. 

28 C.J. p 286 note 46. 

81. Tex—^Russell v. Hamilton, Civ. 

App., 174 S.W. 706. 

Wis.—^Pierce v. Chicago & N. R. Co., 
36 Wis. 283. 

28 C.J. p 286 note 47. 

8a Mo.—^Aach v. Pippart, App., 261 
S.W. 929. 

Ohio.—^Pennsylvania R. Co. v. Bell, 
163 N.H. 293, 22 Ohio App. 67. 

P^—Commonwealth v. Casey, 40 
Lack.Jur. 208. 

28 .CLJ. p 286 note 49. 

Exemption right as personal see 
Ex;emptions § 120. _ . 
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83. Pa.—Jones v. Tracy, 76 Pa. 417. 
28 C.J. p 286 note 50. 

84. Mich.—Seitz v. Starks, 98 N.W. 
852, 136 Mich. 90. 

86- Pa.—^Morgan v. Neville, 74 Pa. 
62. . 

86. Ohio.—Conley v. Chilcote, 26 
Ohio St. 320. 

87. Mo.—Texas Co. v. Asphalt Dis¬ 
tributing Co., 33 S.W.2d 1003, 224 
Mo.App. 1192—John H. Schroeder 
Wine & Liquor Co.‘ v. Willis Coal 
& Mining Co., 161 S.W. 352, 179 Mo. 
App. 93—^Barnes v, Waltke, 116 S. 
W. 7, 136 Mo.App. 488. 

Ninety per cent of wages exempt 
Mo.—Texas Co. v. Asphalt Distribu¬ 
ting Co., 33 S.W.2d 1003, 224 Mo. 
App. 1192. 

88. Iowa.—Smith v. Dickson, 10 N. 
W. 860, 58 Iowa 444. 

28 C.J. p 286 note 54. 

89. Miss.—^Brondum v. Rosenblum, 

117 So. 363. 151 Miss. 91—^Howell 
V. Moss Point Furniture Co., 101 
So. 659, 136 Miss. 399—Illinois 

Cent. R. Co. v. Badley, 49 So. 114, 
94 Miss. 437. 

90. Kan.—^Kansas City, St. J. 8b C. 
B. R. Co. V. Gough, 10 P. 89, 35 
Kan. 1—^Missouri Pac, R. Co. v. 
Maltby, 8 P. 235, 34 Kan. 125. 

Residence as a qualification for ex¬ 
emption see Exemptions S§ 12, 13. 
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a statute granting exemption to residents of the 
state only, the exemption cannot be taken advan¬ 
tage of in behalf of a nonresident.^^ 

Exemption under foreign statute. Where the 
view is adopted that an exemption conferred by a 
foreign law may be recognized and enforced, the 
garnishee may, under the general rules permitting 
him to assert exemption rights of the debtor, as¬ 
sert the right conferred by the foreign law.^^ 
Where the foreign exemption law is not recognized 
in the forum, obviously the garnishee cannot and is 
not bound to assert it.^^ 

Necessity of pleading. The claim of exemption 
ordinarily must be pleaded in order that it may be 
available. 

§ 207. - Pendency of Other Proceedings 

A garnishment proceeding Is not affected by a sub¬ 
sequent and different action by the plaintiff against the 
principal defendant; but the garnishee may plead a 
prior action by the defendant on the claim against him, 
in stay of the garnishment proceeding. A prior garnish¬ 
ment proceeding affecting the same property is generally 
ground for staying a subsequent garnishment. 

The garnishment proceeding is not affected by the 
fact that plaintiff brings a subsequent and diifer- 
ent action against defendant^® The garnishee may 
plead a prior action by defendant on the claim in 
stay of the garnishment proceedings,®® or a plea of 
puis darrein continuance, or its equivalent, may be 


interposed in the prior action and a stay thereof be 
obtained, as stated supra § 190. Under some stat¬ 
utes it is the policy to relieve the garnishee unless 
plaintiff in the garnishment proceedings intervenes 
in the first action and moves its continuance for 
judgment but it has been held that the garnishee 
should plead the pendency of the prior action,®® and 
that, where his plea is overruled, he must appeal or 
else be bound by the judgment in garnishment 
against him.®® 

Prior garnishment. On a showing of a prior gar¬ 
nishment affecting the same property, the court 
will, as a general rule, stay the proceeding^ until it 
becomes certain whether there will be a surplus in 
the prior proceeding,^ unless the amount garnished 
is sufficient to satisfy the garnishment in question 
and all prior garnishments,® and a plaintiff who in¬ 
sists on an immediate determination of the liability 
of the garnishee cannot complain of the refusal of 
the court to charge the garnishee.** A prior gar¬ 
nishment must be affirmatively urged in order to be 
available as a defense,® and in some states should 
be presented by motion before trial and not by an¬ 
swer.® A prior garnishment which does not affect 
the same property will not prevent a judgment 
against the garnishee.*^ 

§ 208. Answer or Disclosure 

The answer of a garnishee Is not a return of the 
garnishment summons. 


91. Iowa.—^Moore v. Chicago, R. I. 
& P. R. Co., 43 Iowa 386. 

Mo.—Dinkins v. Crunden-Martin 
Woodenware Co„ 78 S,W. *246, 99 
Mo.App. 310. 

92. Mich.—^Drake v. Lake Shore Sc 
M. S. R. Co., 37 N.W. 70, 69 Mich. 
168. 13 Ain.S.R. 382. 

Mo.—John H. Schroeder Wine & 
Liquor Co. v. Willis Coal & Min¬ 
ing Co., 161 S.W. 362, 179 Mo.App. 

93. 

What law governs exemptions see 
Exemptions § 2. 

93. Ala.—^Bast Tennessee, V. & G. R. 
Co. V. Kennedy, 3 So. 862, 83 Ala. 
462, 3 Am.S.R 755. 

28 C.J. p 286 note 63. 

94. Me.—^Daniels v. Marr, 76 Me. 
397. 

Tex.—^Ingram v. Summers, Civ.App., 
29 S.W.2d 447—^Davis v. McCor¬ 
mack, 2 Tex.App.Civ.Cas. § 628. 

28 C.J. p 286 note 65. 

Am efiflmaait of answer to snglgest 
exemptioiL 

Miss.—Howell v. Moss Point Furni¬ 
ture Co., 101 So. 569, 136 Miss. 399. 

95. HI.—See Blzy, for Use of Farm¬ 
ers* Bank of Gays v. First Nat. 
Bank of Findlay, 201 IlLApp. 48. 


Mass.—Webster v. Randall, 19 Pick. 
13. 

28 C.J. p 287 note 67. 

Effect of Judgment against garnishee 
and payment thereof see infra §§ 
293, 294. 

Garnishment as affecting other pro¬ 
ceedings see supra § 190. 

Pendency of proceedings as affecting 
liability of fund or property to 
garnishment see supra § 93. 

96w Tex.—^Burke v. Hance, 13 S.W. 

163, 76 Tex. 76, 18 Am.S.R. 28. 
Vt.—Trombly v. Clark, 13 Vt 118. 

97. Me.—^Huntress v. Hurd, 72 Me. 
460. 

98. N.C,—^Hambley & Co. v. H. W. 
White & Co., 133 S.B. 399, 402, 192 
N.C. 31, citing Ck>rpns Juris. 

Tex.—^Burke Hance, 13 S.W. 163, 

76 Tex. 76, 18 Am.S.R. 28. 

Prior attachments 

Where the same property is at¬ 
tached by writs from different courts, 
the garnishee, in each succeeding 
case, should set up as a defense, ei¬ 
ther absolute or pro tanto, that a 
prior attachment has been levied on 
the property in his hands belonging 

446 


to the principal defendant.—^Hambley 
& Co. V. H. W. White & Co., 133 S.E. 
399, 192 N.C. 31. 

99. Tex.—Burke v. Hance, 13 S.W. 
163, 76 Tex. 76, 18 Am.S.R. 28. 

1. Wyo.—^McCord-Brady Co. v. Mills, 
66 P. 1003, 8 Wyo. 268, 46 L.RA 
737. 

28 C.J. p 287 note 73. 

2. Mass.—^Mechanics* Sav. Bank v. 
Waite, 22 N.E. -916, 160 Mass. 234. 

3. Ala.—^Warren v. Matthews, 11 So. 
286, 96 Ala. 183. 

W.Va.--Prichard v. Crltchlow, 49 S. 

E. 463, 66 W.Va. 647. 

28 C.J. p 287 note 76. 

4. RI.—Cross V. Brown, 33 A. 147, 
19 R.I. 220, affirmed 20 S.Ct 131, 
176 U.S. 396, 44 L.Bd. 211. 

5- Mo.—^Royer v.- Fleming, 68 Mo. 
438. 

Wis.—Scheuerman v. Foster, 62 N.W. 

311, 82 Wis. 319. 

28 C.J. p 287 note 77. 

6. Wis.—^Prentiss v. Danaher, 20 
Wis. 311. 

28 C.J. p 287 note 78* 

7. Ga.—^Dunlap v. Hooper, 67 Ga. 
721. 
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The answer made by a garnishee to a summons o£ 
garnishment which has been served on him is not 
a return of the summons but has been said to be 
in the nature of a plea or answer to a suit instituted 
against him.^ The effective date of the answer has 
been held to be the date of service rather than the 
date of filing.9 

g 209. -Duty to Answer or Disclose in 

General 

A garnishee la under a duty to answer all proper 
questions or interrogatories or to make all proper dis¬ 
closures concerning his Indebtedness to the debtor or 
concerning property of the debtor In his possession. 

It is the duty of a garnishee to answer all prop¬ 
er questions or interrogatories or to make all proper 
disclosures concerning his indebtedness to the debt¬ 
or or concerning property of the latter in his pos¬ 
session,even though it may show that he was a 
party to a fraudulent transact ion, provided the 
disclosure will not charge him criminally^^ or dis¬ 
parage or impeach his title to real estate.^® The 
garnishee is bound to answer and make such dis¬ 
closure, even though it requires him to make a 
statement of his accounts with defendant.^^ A gar¬ 
nishee is not excused from answering a proper ques¬ 
tion merely because it is inaptly combined with im¬ 
proper queries in a single interrogatory, where the 
proper question is clear and easily separable from 


the remainder of the interrogatory.^® 

Payment of fees. Under some statutes the gar¬ 
nishee is not required to appear and answer where 
there has not been a pa}’ment or tender to him of 
a fee as prescribed by statute.^® Such payment or 
tender may, however, be waived.A prepayment 
is not necessary where the statute does not express¬ 
ly so require.^® 

As to matters not alleged in affidavit. Under 
some statutes if the garnishee answers explicitly to 
the allegation in the writ of garnishment he cannot 
be required to disclose concerning matters not al¬ 
leged in the affidavit for the writ,^® but under other 
statutes he may be questioned both as to his indebt¬ 
edness and as to property or effects in his posses¬ 
sion, although the affidavit states only one of the 
grounds as a basis for issuing the summons.^® 

g 210. - Time for Answer or Disclosure 

a. In general 

b. Extension of time 

c. Premature answer 

d. Objections 

a.. In General 

The answer of the garnishee Is to be filed withirr 
the time allowed by law. 

The answer or disclosure in garnishment is to be 


■Q, Ga-—^Myrick v. Jones-Stewart Mo¬ 
tor Co,, 147 S.m 917, 39 Ga.App. 
614. 

9 . WasTi.— Bassett v. McCarty, 101 
P.2d 675, 3 Wash.2d 488. 

Time as of which garnishee's liabil¬ 
ity is fixed see supra § 175. 

10. Ala.—^Ex parte State ex reL St. 
Peters M. Baptist Church, 102 So. 
793. 212 Ala. 365. 

Ark.—Fox V. Pinson, 289 S.W. 329, 
172 449. 

D.C.-^strow V. Fisher, 93 F.2d 228, 
68 App.D.C. 69, certiorari denied 
58 S.Ct. 410, 302 U.S. 764, 82 L..Bd. 
593. 

Ga.—Drury v, Waynesville Mercan¬ 
tile Co., 158 S.E3. 535, 43 Ga.App. 
265. 

Ky.—Prater v. Dingus. 18 S.W.2d 883, 
230 Ky. 82. 

Pa.—General Tire Co. of Philadel¬ 
phia V. Mulholland, 16 Pa.Dist. & 
Co. 43. 

28 C.J. p 287 note 81. 

Answer^as evidence see infra § 231. 

Disclosure of claims of third per¬ 
sons see supra § 204. 

Judgment on answer see infra §§ 
251-253. 

Liiahility of garnishee on failure to 
answer or for false or defective 
answer see infra $224. 


XTatnre of statute regulriiigr answer 
The statute requiring garnishee 
to file return and prescribing liabil¬ 
ity for default therein is not a penal 
one, so that such garnishee need not 
pay Judgment already paid by debtor. 
—Curley v. Arcand Spring Co., 194 A. 
598, 59 B.I. 140. 

Effect of dlssoliition. of garnishment 
by bond 

(1) Under Civ.Code 1910 §§ 6280, 
6281, dissolution of garnishment by 
bond does not relieve garnishee from 
answering.—^Drury v. Waynesville 
Mercantile Co., 158 S.B. 535, 43 Ga. 
App. 266—^American Agricultural 
Chemical Co. v. Bank of Madison, 
123 S.E. 921, 32 Ga.App. 473. 

(2) Dissolution of garnishment by 
bond see infra § 274. 

Bight to instraotion from court 
Where a garnishee believes, or is 
advised by its counsel, that an inter¬ 
rogatory is improper, it is entitled to 
instruction by the court as to the 
necessity for answering.—^Davis v. 
Derbyshire, 39 Pa.Dist. & Co. 368. 

11. U.S.—Oberteuffer v. Harwood, D. 
C.Minn., 6 F. 828, 2 McCrary 415. 

28 C.J. p 287 note 82. 

12. Mass.—^Neally v. Ambrose, 21 
Pick. 186. 
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Mo.—St. Louis Brokerage Co. v- 
Cronin, 14 Mo.App. 687. 

28 C.J. p 287 note 83 [a]. 

13. Me.—^Moor v. Towle, 38 Me. 133. 
28 C.J. p 288 note 84. 

Contra Bell v. Kendrick, 8 N.M. 620. 

14. La.—^Request v. The B. E. Clark,. 
13 La.Ann. 210. 

15. D.C.—Ostrow v. McNeal, 93 F.2d 
228, 68 App.D.C. 69, certiorari de¬ 
nied 58 S.Ct. 410, 302 U.S. 764,. 
82 L.Bd. 693—Ostrow v. Fisher, 93 
F.2d 228, 68 App.D.C. 69, certiorari 
denied 68 S.Ct. 410, 302 U.S. 764, 
82 L.Ed. 593. 

18. Iowa.—^lowa Stock Remedy Co. 
V. Broderson, 203 N.W. 386, 201 
Iowa 1039. 

R.L—Baxter v. H. W. Tyas Co., 148 
A. 600, 60 R.L 452. 

28 C.J. p 288 note 89. 

Costs see infra § 264. 

17. N.D.—^Dakota Nat. Bank v. 

Brodie, 176 N.W. 738, 46 N.D. 247. 

28 C.J. p 288 note 90. 

18. Hawaii.—Payne v. Furtado, 22 
Hawaii 723. 

Minn.—Goodrich v. Hopkins, 10 Minn. 
162. 

19. Mich.—^Mack v. Brown, 20 Mich. 
336. 

20ii Minn.—^Prince v. Heenan, 5 Minn. 
847. 



§ 210 

filed within the time allowed by law^i unless such 
time has been waived, 22 and the garnishee will not 
be required to answer before such time.23 The time 
fixed or allowed for the answer is usually the re¬ 
turn term of the writ,^^ or at the first term after 
the service of the writ.25 Under some statutes, 
however, the garnishee is not required to answer 
before judgment against the principal defendant^B 

After default. It has been held that a garnishee 
in default in answering may answer at any time be¬ 
fore proceedings are had on his default and judg¬ 
ment is entered against him,27 or, in another ju¬ 
risdiction, at any time before the cause is at issue 
against defendant.28 

b. Extension of Time 

Before Judgment by default the court, in Its discre- 


38 C.J.S. 

tion, may grant the garnishee additional time in which 
to answer. 

It is generally held, even where the time for an¬ 
swering is fixed by statute or rule of court, that the 
court may, in the exercise of its discretion, on good 
cause shown, grant the garnishee additional time for 
filing his answer, 2 ^ on his making a proper appli¬ 
cation therefor ;20 or it may refuse him further 
time,2i or it may grant an extension with an agree¬ 
ment of the parties .22 

After a judgment by default, the court cannot sus¬ 
pend execution and give the garnishee time to an¬ 
swer in such a case he cannot make a disclo¬ 
sure until the default has been removed on an ap- 
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21. Ga.—^Myrlck v. Jones-Stewart 
Motor Co.. 147 S.E. 917, 39 Ga.App. 
614. 

L»a.—Victoria Lumber Co. v. Wood- 
son, 127 So. 95, 13 La.App. 30. 

Mo.—^Ivy V. La Rue, App., 158 S.W. 
2d 232. 

28 C.J. p 288 note 92. 

Extension of time see infra sub¬ 
division b of this section. 

22. Pa.—^Potts V. Harmer, 19 Pa« 
Super. 252. 

23k Pa.—Crammond v. U. S. Bank, 4 
Serg. & R. 147—^Haupt v. O’Mally, 
2 Leg.Rec. 386. 

24. Me.—Thompson v. Dyer, 62' A. 
76, 100 Me, 421. 

28 C.J. p 288 note 96. 

25. Me.—Warren v. Gibbs, 29 Me. 
464. 

28 C.J. p 288 note 97. 

26. Pa.—Straussman v. Segal, 22 Pa. 
Dist 941. 41 Pa.Co. 561, 

28 C.J. p 288 note 98. 

27. Tex.—Consolidated Gasoline Co. 
V. Jarecki Mfg. Co., Civ.App., 72 
S.W.2d 351, affirmed Jarecki Mfg. 
Co. .V. Consolidated Gasoline Co., 
106 S.W.2d 663, 129 Tex. 644— 
Howell V. Citizens* Nat. Bank of 
Abilene, Civ.App., 63 S.W.2d 617. 

28 C.J. p 288 note 99. 

PlUng of motion for Jaagment on 
same day 

Answer to garnishment writ filed 
after appearance day of term to 
which writ was returnable, but be¬ 
fore default Judgment was rendered, 
was filed in time, notwithstanding 
plaintlfC*s motion for Judgment on 
same day.—^Howell v. Citizens* Nat. 
Bapk. of Abilene, supra, 
m Georgia 

(1) Under Civ.Code 1910 § 5097, the 
answer of the garnishee is not too 
late if it comes before or at the time 
when plaintiff moves to enter Judg¬ 
ment against him for the amount of 


the Judgment he has obtained against 
the principal debtor.—Banning Cot¬ 
ton Mills V. George Muse Clothing 
Co., 167 S.E. 338, 42 Ga.App. 689— 
Payne v. Alterman, 157 S.E. 121, 42 
GaApp. 663. 

(2) So, where summons required 
garnishee to answer at next term of 
court after service thereof, and gar¬ 
nishee failed then to answer or at 
second term, but answered on first 
day of third term before garnish¬ 
ment case was called, and before mo¬ 
tion to enter Judgment against gar¬ 
nishee for amount of Judgment ob¬ 
tained during second term against 
principal debtor, such answer was 
not too late.—Owen v. Moseley, 129 
S.E. 787, 161 Ga. 62, answers to cer¬ 
tified questions conformed to 129 S. 
E. 921, 34 Ga.App. 464. 

(3) Formerly it seems to have 
been the rule that under Civ.Code 
1910 § 5097 the garnishee had only 
until the first day of the second term 
after service of the summons of gar¬ 
nishment in which to answer.—^Kit¬ 
tles V. Thorpe, 114 S.E. 228, 29 Ga. 
App. 146—28 C.J. p 288 note 97 [a]. 

(4) Nevertheless the failure to file 
answer by the first day of the second 
term after service subjects the ga]> 
nlshee to the risk of having his 
right to answer cut off by the actual 
entering of Judgment against him.— 
Aycock v. Royal Ins. Co., 167 S.B. 
661, 46 Ga.App. 299—^Brumbelow 
Heating & Plumbing Co. v. Atlanta 
Furniture Co., 146 S.E. 639, 39 Ga. 
App. 72. 

23i L€U—^Proseus v. Mason, 12 La. 

16. 

Extension of time after default see 

infra subdivision b of this section. 

29. Ark.—Geyer & Adams Co. v. 

Bank of Central Arkansas, 282 S. 

W. 358, 170 Ark. 1016, citing Oorpns 

Juris. 

28 C.J. p 289 note 2. 
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Amended and supplemental answer 
see infra § 221. 

Piling answer at trial may be al¬ 
lowed in court*s discretion.—^Pate v. 
Bryan, 7 S.W.2d 776, 177 Ark. 79. 

30. Ark.—^Pate v. Bryan, supra. 

28 C.J. p 289 note 3. 

Bxecutor or administrator 

Under Civ.Code 1910 § 6304, pro¬ 
viding that executor or administrator 
need not answer garnishment until 
estate is sufficiently administered, to 
enable him to answer safely, plain¬ 
tiff need not show the condition of 
the estate, and the administrator 
must assert his right to delay by 
proper plea or motion.—^Morrison v. 
Hilbum, 64 S.E. 938, 126 Ga 114— 
Gammage v. Perry, 116 S.E. 126, 29 
GaApp. 427. 

31. Ala—Lehman v. Hudmon, 4 So. 
741, 85 Ala. 135. 

28 C.J. p 289 note 4. 

32. Ran.—^Potter v. Northrop Bank¬ 
ing Co., 53 P. 520, 59 Kan. 455. 

28 C.J. p 289 note 6. 

33. Ga.—Owen v. Moseley, 129 S. 

E. 787, 161 . Ga 62, answers to 
certified questions conformed to 
129 S.E. 921, 34 GaApp. 464— 

Brumbelow Heating & Plumbing 
Co. V. Atlanta Furniture Co., 146 
S.E. 639, 39 GaApp, 72. 

28 C.J. p 289 note 6. 

Pallure to set aside default for want 
of service 

Where, on motion to set aside a de¬ 
fault Judgment against a garnishee 
for want of service, the return was 
amended to show proper service, the 
amended return related back, to the 
time of original entry, and the gar¬ 
nishee, not having answered within 
the required time, could not be al¬ 
lowed to answer after the allowance 
of the amendment.—American Ry. 
Express Co. v. Reville, 111 S.B. 66, 28 
Ga.App. 249. 
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plication duly made and good cause shown.®* 

c. Frematxire Answer 

According to some authorities the garnishee Is not 
required to withhold his answer until the date specified 
for answering. 

Where garnishment is purely ancillary, a disclo¬ 
sure before jurisdiction of the principal case has 
been obtained is of no effect, although the princi¬ 
pal defendant subsequently appears.^® 

According to some authorities the time allowed by 
statute or rule of court for answering is merely a 
limit beyond which the garnishee cannot go, and he 
may answer at any time within such limit and is 
not required to withhold his answer until the an¬ 
swer day specified.36 According to other authori¬ 
ties, however, the garnishee should not answer be¬ 
fore the return term of the writ,37 but the fact 
that the answer is premature does not warrant its 
being treated, on that account, as insufficient, unless 
excepted to, and in that event the court may in 
its discretion permit an amendment,38 and if after 
exception has been taken it is not amended it may 
be dismissed..33 

d. Objections 

The court may strike out the answer of a garnishee 
which is Sled after the expiration of the time allowed, un¬ 
less a legally sufScIent excuse for the delay is shown. 


§ 211 

An answer of a garnishee which is filed after the 
time for answer has expired may be struck out^® 
unless a legally sufficient reason is shown why it 
was not filed in time.^i Where plaintiff objects 
to the answer on the ground that it was not filed 
within the time prescribed by law, but the court 
accepts the answer over such objection, and plain¬ 
tiff files exceptions pendente lite to this ruling, he 
is bound thereby until it is set aside or reversed, and 
he cannot, at a subsequent term of the court, reopen 
the question by motion to strike the answer.^3 

The principal defendant may not complain that 
the answer of the garnishee was made after the ex¬ 
piration of the time allowed.^ 3 

§ 211. -Who May Make 

a. In general 

b. Corporation as garnishee 

a. In Gknetal 

A natural person who has been summoned as gar¬ 
nishee ordinarily must answer In person. 

Where a natural person is summoned as a gar¬ 
nishee, the general rule is that the answer or dis¬ 
closure in response to interrogatories must be made 
by the garnishee in person,^^ and not by his agent,^3 
unless he is cited to appear and answer through his 
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34. Minn.—Minneapolis, St. P. & S. 
S. M. R. Co. V. Pierce, llS N.W. 
649, 103 Minn. 504. 

Sattlnsr aside Jadgmeut 
Where garnishee attempted to set 
up debtor’s discharge in bankruptcy, 
which was not a good answer, and 
Judgment was rendered against gar¬ 
nishee for want of an answer, court 
should have set aside the Judgment 
and permitted garnishee at same 
term to file answer in accordance 
with facts.—England Motor Co. v. 
Greenville Commercial Body Co., 188 
So. 591, 163 Miss. 22. 

36. Mich.—Iron Cliffs Co. v. Lahais, 
18 N.W. 121, 62 Mich. 394. 
Gamishinent as ancillary proceed¬ 
ing see supra $ 2. 

Necessity of Jurisdiction of principal 
case see supra § 122. 

36. Miss.—Columbus Ins. & Banking 
Co. V. Hirsh, 61 Miss. 74. 

Neb.—^Peterson v. Kingman, 81 N.W. 
847, 69 Neb. 667. 

Xn Texas 

(1) Rev.St.1926 art 4087 expressly 
authorizes the garnishee to answer 
“on or before appearance day of the 
term of the court to which such writ 
is returnable.”—Consolidated Gaso¬ 
line Co, V. Jarecki Mfg. Co., Civ.App., 
72 S.W.2d 861, aflLi*med, Jarecki Mfg. 
Co. V. Consolidated Gasoline Co., 106 

88 O.J.S.-29 


S.W.2d 668, 129 Tex. 644—Way v. 
Wilson, Civ.App., 48 S.W.2d 1110— 
Citizens* Nat. Bank of Lubbock v. 
IPlrst Nat. Bank, Civ.App., 14 S.W.2d 
1043, error refused. 

(2) Prior to the 1921 amendment 
of the garnishment statutes (Acts 
1921 c 105) an answer filed before 
the date the writ was made return¬ 
able was premature and the gar¬ 
nishee could be required to make 
further answer covering the time 
between fi.ling the answer and the 
reuim date.—Gallagher v. Pugh, Civ. 
App„ 66 S.W. 118. 

37. (Ja.—Plant v. Mutual Life Ins. 
Co., 19 S.E. 719, 92 (5a. 636—Dalton 
V. Moultrie Grocery Co., 97 S.E. 93, 
22 Ga.App. 663. 

38i Ga.—^Payne v. Brown Const. 

Co.. 162 S.E. 410, 44 GaA.pp. 592. 
28 C.J. P 289 note 14. 

39. Ga.—Dalton v. Moultrie Grocery 
Co.. 97 S.B1. 93, 22 Ga.App. 663. 

40. Ariz.—Western Indemnity Co.*v. 
Kendall, 238 P. 683, 27 Ariz. 342. 

Ga,—^Kittles v. Thorpe, 114 S.E. 228, 
29 Ga.App. 146. 

28 C..J. p 289 note 16. 

4L Ga.—Buttles v. Thorpe, supra. 

28 GJ. p 289 note 17. 

"A gaxnishee shows legally suf- 
flcieiLf reason, for allowing him to 
answer after the second term, if he 
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shows either that the plaintiff has 
not obtained a Judgment against the 
principal defendant or that he is 
present and ready to answer at the 
time the garnishment case Is called 
and the plaintiff moves for Judgment 
against him.”—Owen v. Moseley, 129 
S.E. 787, 791, 161 Ga. 62, answers to 
certified questions conformed to 129 
S.E. 921, 34 Ga.App. 464. 

42. Ga.—Stover v. Adams, 89 S.B. 
864, 114 Ga. 171. 

43- N.D.—Storing v. Stutsman, 218 
N.W. 223, 66 N.D. 63L 
44. Ill.—Cornell v. Payne, 8 N.B, 
718, 115 Ill 63. 

28 C.J. p 290 note 21. 

Persons who may be made garnishees 
see supra §§ 25-68. 

45k La.—^Zenero v. Pressey, 1 La. 
App. 347. 

28 C.J. P 200 note 22. 

However, it has been held that the 
answer of the garnishee may proper¬ 
ly be verified by his agent.—Patton v. 
Oisp & White, Tex.Civ.App., 11 S. 
W.2d 826, error dismissed. 

Attozney at law 

(1) An attorney at law, as such, 
is not competent to verify an answer 
to a summons of •garnishment.— 
Kittles V. Thorpe, 114 S.B. 228, 29 
Ga.App. 146. 

(2) One not an attorney licensed to 
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agent, in which case the authority of the agent to 
make the answer must be shown before the gar¬ 
nishee can be held liable thereon.^® 

Where several persons are summoned as gar¬ 
nishees on the ground of a joint liability, an answer 
by one of them for himself and the others, jointly, 
stating the joint account between the parties, 
is prima facie sufficient; and, if plaintiff desires to 
have the sworn answers of all, he should object 
to the answer of a single one at the time it is made, 
and move the court to require the others also to an- 
swer.^*^ 

b. Corporation as Garnishee 

The answer of a corporatfon as garnfahee should be 
made by its duly authorized officer or agent. 

Where a corporation is summoned as garnishee, 
the answer or disclosure should be made by its duly 
authorized officer or agent but since not every 
officer or agent of a corporation is authorized to 
answer for it, or can bind it by his answer, the 
proper person to make the answer usually depends 
on the statute regulating the proceedings, or on a 
special authority conferred on such officer by the 
corporation.'*^ The authority of a person to answer 
on behalf of the corporation must appear from the 
answer;®® and under some statutes he must make 
an affidavit showing his authority as agent to 
make such answer,and an answer filed without 
such affidavit is not one on which the court can 
predicate an order of judgment,®^ and should be 
stricken from the files as a nullity.®® However, 
even though the answer is made by an officer with¬ 


out proper authority therefor, the defect may be 
cured by a subsequent ratification.®4 

Knowledge of officer or agent. The answer may, 
and must, be made by an officer or agent who has 
personal knowledge of the corporation’s dealing 
with defendant or to whom such knowledge will be 
imputed by law;®® and under some statutes if it 
appears to the court that some other member or 
officer of the corporation is better acquainted with 
the subject matter than the one making the dis¬ 
closure the court may cite such person to make an¬ 
swer in the premises.®® 

An attorney at law is not such an officer of a 
corporation as is qualified to answer a garnishment 
process in behalf of the corporation, and the cor¬ 
poration will not be bound by his answer,®*^ unless 
he is specially authorized to make it,®® or unless he 
is connected with the corporation in other relations 
besides that of attorney, in which case he may 
make the answer in his capacity as an agent charged 
vrith the knowledge of its financial status.®® 

I 212. - Manner of Taking and Formal 

Requisites in General 

The answer of the garnishee must be taken In the 
manner prescribed by statute; when required by statute 
the answer must be In writing, signed and verified. 

The answer of the garnishee must be made in 
the manner prescribed by statute.®® The techni¬ 
cal rules of pleading are not applicable to the an¬ 
swer of the garnishee,®^ nor will irregularity in the 
mode of taking it be allowed to prejudice his 


practice In the state was not an “at¬ 
torney” within statute permittinjgr dis¬ 
closure admittlnjff trustee's posses¬ 
sion of goods, effects, or credits be- 
longrlng to defendant to he sworn to 
by “attorney.”—Herrick y. JLiarson, 13 
A.2d 194, 111 Vt. 190. 

46. La.—Dickson v. Morgan. 6 La. 
Ann. 562. 

47. Mass.—^Hennessey v. Farrell, 4 
Cush. 267. 

Who may make answer for partner¬ 
ship garnishee see the C.J.S. title 
Partnership § 217, also 28 C.J. p 
291 note 38 et seq. 

48. S.C.—Callahan v. Hallowell, 2 
S.C.L. 8. 

28 C.J. p 290 note 26. 

49 . Vt.—^Herrick v. Larson, 18 A.2d 
194, 111 Vt. 190. 

28 C.J. p 290 note 27. 

60l Ga.—Central of Georgia R. Co. 
V. Dickerson, 82 S.R 942, 16 Ga. 
App. 293. 

61. Ala.—^Hutson v. Illinois Cent. H. 

Co., 65 So. 62, 186 Ala. 436. 

28 C.J. p 290 note 29. 


52. Ala.—Hutson v. Illinois Cent. R. 
Co., supra—Friedman v. Cullman 
Bldg. & Loan Ass'n, 27 So. 332, 124 
Ala. 344. 

28 C.J. p 290 note 30 [aj. 

53. Ala.—Steiner v. Birmingham 

First Nat. Bank, 22 So. 30, 115 Ala. 
879. 

54. La.—Hibernia Bank & Trust Co. 
V. Oresser. 81 So. 875, 145 La. L32. 

28 C.J. p 290 note 32. 

55. Iowa.—Bump v. Augustine, 143 
N.W. 1104, 163 Iowa 307. 

28 C.J. P 291 note 33. 

56. Minn.—Johnson v. Bergman, 82 
■N.W. 1108, 80 Minn. 73. 

57. Ga.—Plant v. Mutual Life Ins. 
Co„ 19 S.E. 719, 92 Ga. 636—Cen¬ 
tral of Georgia R. Co. v. Dicker- 
son. 82 S.E. 942, 15 Ga.App. 298. 

28 C.J. p 291 note 35. 

sa D.C.—^Mutual Ben. Life Ins; Co. 
of Newark, N. J. v. Flynn, 48 F.2d 
1020, 60 App-D.C. 108. 

Me.—Head v. Merrill, 34 Me. 586. 
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Suffioieiiey of showing of authoiity 
An answer made and sworn to by 
“Austin F. Anderson, attorney for 
Indiahoma Refining Company, gar¬ 
nishee” is a sufficient showing of au¬ 
thority.—Wilson V. Wagner Supply 
Co., Tex.Civ,App., 260 S.W. 932. 

59. Ga.—Central of Georgia R, Co. 
V. Dickerson, 82 S.JEu 942, 15 Ga. 
App. 293. 

801. Wash.—Pacific Coast Paper 
Mills V. Pacific Mercantile Agency, 
4 P.2d 886, 165 Wash. 62. 

61- HI.—Wheeler v. Chicago Title & 
Trust Co., 75 N-JE. 455, 2L7 IlL 128, 
affirming 119 IlLApp. 508. 

28 C.J. p 291 note 45l 
Pozmal assertion of set-off ' 

Garnishee bank in attachment ex¬ 
ecution proceeding was not required 
to assert formal counterclaim In an¬ 
swers to interrogatories to take ad¬ 
vantage of set-off, where defense 
was otherwise fully set out.—^Aarons 
V. Public Service Building & Loan 
Aas^n, 178 A. 141, 318 Pa. 113. 
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rights.®^ The answer must, however, be as to the 
defendant named in the summons.®^ 

Writing and signature. Pursuant to statutory re¬ 
quirement, the answer must be in writing and 
signed by the garnishee.®^ Even in the absence 
of a statutory requirement of writing, proper prac¬ 
tice requires that the answer be reduced to writ¬ 
ing and the approval and adoption of it by the 
garnishee attested by his signature.®® 

Verification, The answer need not be made under 
oath®® unless required by statute.®*^ The require¬ 
ment of verification may be waived.®® A defect in 
the oath may be cured by a new affidavit, even while 
the case is pending on appeal.®® 

Under a statute requiring that the garnishee’s 
answer be under oath, a verification in the form 
usual as to complaints and answers is sufficient.^® 
It is sufficient that the garnishee verify his answers 
in the same name as that in which he is cited.71 
Where a person summoned as trustee incorporates 
in his verified disclosure the statements of others 
made to him, see infra § 219 d, he must adopt them 
as his own statements under oath,72 or he must. 


§ 213 

at least, declare on oath his belief in their truth,73 

§ 213. -Interrogatories 

a. In general 

b. Necessity 

c. Service and filing 

d. Answers; objections 

a. In General 

Pursuant to statutory authority, Interrogatories may 
be filed for the purpose of securing the answer of the 
garnishee. 

Garnishment statutes frequently provide for the 
filing of interrogatories in addition to those implied¬ 
ly or expressly contained in the writ or summons 
for the purpose of securing the answer of the gar- 
nishee.74 The practice with regard to such inter¬ 
rogatories is distinct from that provided by statutes 
concerning the examination of adverse parties,7® 
and the procedure fixed by the garnishment stat¬ 
ute must be pursued.7® Interrogatories must be 
framed in accordance with the writ77 and must be 
in proper form and contain only such inquiries as 
are authorized.78 The fact that the caption of the 
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62. Neb.—Schlueter v. Raymond, 7 
Neb. 281. 

63. Ga.—Citizens* Nat. Bank v. Dash¬ 
er. 84 S.E. 482. 16 Ga.App. 33. 

28 C.J. p 291 note 47 [a]. 

64. Wash.—Pacific Coast Paper 
Mills V, Pacific Mercantile Agency, 
4 P.2d 886, 166 Wash. 62. 

Oral examination see infra § 216. 

Statnte requiring answer to be filed 
contemplates that it shall be in writ¬ 
ing.—Roberts v. Barry, 42 Miss. 260. 

66. Tenn.—Poster v. Saffell, 1 Swan 
90. 

28 C.X p 291 note 48. 

66. Md.—^Wllmer v. Mann, 88 A. 222, 
121 Md..239. 

Answers to interrogatories see Infra 
§ 213. 

67. U.S.—^Wheeling Traction Co. v. 
Pennsylvania Co., D.C.Ohio, 1 P.2d 
478. 

Ala.—Ex parte State ex rel. St. Pe¬ 
ters M. Baptist Church, 102 So. 
793, 212 Ala. 365. 

Wash.—Pacific Coast Paper Mills v. 
Pacific Mercantile Agency, 4 P.2d 
886, 165 Wash. 62. 

28 C.J. p 291 note 60. 

Demand 

Under Code 1932 § 8947 garnishee 
is not reoLuired to answer under oath 
unless answer under oath Is de¬ 
manded.—^Rowland v. Quarles, 100 S. 
W.2d 991, 20 Tenn-App. 470. 
Dependent on denial or admission of 
possession 

A disclosure denying trustee’s pos¬ 
session of any goods, effects, or 


credits of defendant need not be 
sworn to, but, when the disclosure 
admits such possession, it must be 
sworn to as provided by statute.— 
Herrick v. Larson, 13 A.2d 194, 111 
Vt 190. 

68. Tenn.—^Pleshman v. Trolinger, 
74 S.W.2d 1069, 18 TenmApp. 208. 

28 0.3*. p 291 note 52. 

What oonstitates waiver 

(1) Where plaintiff did not object 
to garnishee’s answer aa not being 
under oath, and there was no motion 
to strike answer or have garnishee 
summoned for further answer, plain¬ 
tiff waived requirement of oath.— 
Fleshman v. Trolinger, supra, 

(2) Other cases see 28 C.J. p 291 
note 52 [a]. 

69. Ga,—^Burrtis v. Moore, 68 Ga, 
405. 

70. Wash.—^Hallock v. Seattle Nat. 
Bank of Commerce, 188 P. 479, 110 
Wash. 386. 

71. La,—^Bell v. Short, 25 La,Ann. 
812. 

72. Me.—^Thompson v. Dyer, 62 A. 
76, 100 Me. 421. 

73. Me.—^Thompson v- Dyer, supra. 
Mass.—^Kelly v. Bowman, 12 Pick. 

383. 

28 C.J. p 291 note 58. 

74. D.C.—^Plynn v. Potomac Electric 
Power Co., 47 P.2d 978, 60 App.D.C. 
82. 

III.—Hamilton v. Thayers Eating 
Houses, 264 llLApp. 88. 

La,—^Bte.rri8on v. Atlas Slgncrafts 
COo App., 200 So. 173. 
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Pa,—Secretary of Banking v. Miller, 
40 Lack.Jur. 17. 

Interrogatories after certificate by 
garnishee see infra § 214. 
Fxooeeding is preliminary inquiry 
and is effective only where admis¬ 
sions are obtained which will sup¬ 
port Judgment.—^Dunn v. Brown, 89 
Pa.Super. 370. 

Garnishee as party under general 
statnte allowing interrogatories 
"When the answer of the garnishee 
is contested by plaintiff under Code 
1907 § 4325, the garnishee becomes 
such a party to a civil suit in a court 
of law as will entitle plaintiff to re¬ 
quire him to answer interrogatories 
propounded under §§ 4049, 4050, 4055, 
4067, in view of provisions of §§ 
4325, 4326, 4327, and 4334 relating to 
contests of garnishee’s answer, the 
provisions of § 4316 authorizing gar¬ 
nishee to be examined orally not be¬ 
ing exclusive.—^Ex parte State ex rel. 
St. Peters M. Baptist Church, 102 So. 
798, 212 Ala. 365. 

75. Mass.—^Zani v. Phandor Co., 183 
N.E. 500, 281 Mass. 139—^Downing 
V. Downing, 116 N.E. 495, 227 Mass. 
7. 

76- Iowa.—^Parmenter v. Childs, 12 
Iowa 22. 

La,—^Petway v. Goodin, 12 Rob. 445. 

77- Ark.—^EYlzzell v. Willard, 87 
Ark. 478. 

28 C.J. p 292 note 64. 

78. Xncoxporatlon of several inter, 
rogatories into one is not to be ap¬ 
proved.—Ostrow v. McNeal, 93 F.2d 
228, 68 APP.D.C. 69, certiorari denied 
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interrogatories filed incorrectly states the initials 
of the garnishee does not render the interrogatories 
insufficient, where he has been served in his proper 
name with the attachment writ and a notice of the 
filing of the interrogatories.'^^ 

b. Necessity 

Allegations and Interrogatories must be filed when 
they are necessary to vest the court with Jurisdiction. 

Unless the filing of allegations and interrogatories 
are made a condition to the issuance of the writ,^® 
they are not jurisdictional,^^ and may be waived by 

plaintif¥.82 

Where the statute provides that plaintiff during 
the return term of the writ shall exhibit and file al¬ 
legations and interrogatories in writing on which he 
may be desirous of obtaining the answer of the gar¬ 
nishee, the garnishee cannot be held to be in default 
before such interrogatories are filed and an oppor¬ 


tunity has been afforded to answer them.83 How¬ 
ever, where the interrogatories are to. be propounded 
after the answer of the garnishee, they are not a 
necessary prerequisite to the taking of a default 
where the garnishee fails to appear.^^ 

c. Service and Filing 

Unless required by statute, interrogatories need not 
be served by the sheriff or other officer. Interrogatories 
ehould be filed in the manner and at the time prescribed 
by statute or rule of court. 

Under some statutes the interrogatories need not 
be served by the sheriff or other officer of the court 
but may be exhibited by plaintiff.^S Interrogatories 
to a garnishee are not pleadings within a rule as to 
service of pleadings on the adverse party or his 
attorney.®® 

Filing. Interrogatories should be filed in the 
manner®*^ and at the time®® prescribed by the stat¬ 


es S.Ct 410 , 302 U.S. 764, 82 L..E2d. 
693 —Ostrow v. Fisher, 93 F.2d 228, 
68 App.D.C. 69, certiorari denied 68 
S.Ct 410, 802 U.S, 764, 82 L..Ed. 693. 

Interrogatories should be limited 
ordinarily to questions concemlngr 
the Indebtedness of the grarnishee to 
the principal defendant and to the 
fact of his holding property or ef¬ 
fects of such defendant in his pos¬ 
session.—Securities Finance Co. v. 
Phlpp, L,a.App., 167 So. 747—28 C.J. 
p 296 note 27 CcJ. 

Interrogatories must be Uxulted to 
basic facts and may not be used to 
elicit evidence from the garnishee.— 
Davis V. Derbyshire, 39 Pa.Dist. & Co. 
368. 

Discrediting disclosure 

Plaintiff has no right to propound 
interrogatories for the purpose of 
discrediting the garnishee's disclo¬ 
sure, and hence he is not entitled to 
the privilege of a cross-examination. 
—Crossman v. Crossman, 21 Pick., 
Mass., 21. 

Proper interrogatories 

Interrogatories Inquiring as to 
chattels, money, or credits of gar¬ 
nishees acting as copartners or co- 
o'^ers trading under corporate 
names of Judgment debtors were 
proper, and required answers by gar¬ 
nishees.—Ostrow V. McNeal, 93 F.2d 
228, 68 App.D.C. 69, certiorari denied 
58 S.Ct. 410, 302 U.S. 764, 82 L.Bd. 
598 —Ostrow v; Fisher, 93 F.2d 228, 
68 App.D.C. 69, certiorari denied 68 
S.Ct. 410, 302 U.S. 764, 82 L-Ed. 593. 
Improper interrogatories 

(1) Interrogatories inquiring as to 
chattels, money, or credits of gar¬ 
nishees individually, or acting as co¬ 
partners or cobwners trading under 
corporate names of corporations oth¬ 
er than Judgment debtors, or trading 
under' any other name or names’, 


were improper and no answers there¬ 
to by garnishees would be required. 
—Ostrow V. McNeal, 93 F.2d 228, 68 
App.D.C. 69, certiorari denied 68 S.Ct. 
410, 302 U.S. 764, 82 L.Bd. 693—Os¬ 
trow V. Fisher, 93 F.2d 228, 68 App. 
D.C. 69, certiorari denied 68 S.Ct. 410, 
302 U.S. 764, 82 D.Ed. 693. 

(2) A garnishee insurance com¬ 
pany cannot be required to state its 
interpretation of the relevant policy 
if the policy Itself is submitted.— 
Davis V. Derbyshire, 39 Pa.Dist. & 
Co. 368. 

(3) While a garnishee insurance 
company may be required to state 
whether it had a contract of insur¬ 
ance with a Judgment defendant, and 
to disclose the coverage of the policy, 
it may not be required to answer 
questions of an evidential nature 
bearing on the relationship between 
the assured and the driver of his au¬ 
tomobile at the time of an accident. 
—^Davis V. Derbyshire, supra. 

(4) Other cases see Ajax Hosiery 
Mills V. James Hosiery Mills, 56 
Montg.Co., Pa., 331—28 UJ. P 295 
note 39 [bj. 

Xnterrogatorles did not state cause 
of action where they contained no 
positive demand for any definite 
amount or any single material alle¬ 
gation tending to state a cause of 
action.—National Park v. Concordia 
Land & Timber Co., 106 So. 234, 169 
La. 86. 

79. m. —Schmitt V. Devine, 45 N.E. 

974, 164 IlL 637, reversing 63 Ill. 

App, 289. 

80. Tn. Oklahoma 

Under Comp.Stl921 §§ 787-740, 

Judgment creditor need not serve in¬ 
terrogatories on garnishee to give 
court Jurisdiction, but where gar¬ 
nishment proceedings are had under 
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Comp.Stl921 SS 763-755 court does 
not obtain Jurisdiction unless inter¬ 
rogatories are served on garnishee. 
—Ray v. Paramore, 41 P.2d 73, 170 
Okl. 495—First National Bank ot 
Healdton v. Halback, 16 P.2d 686, 
160 Okl. 82. 

Allegations and interrogatories after 
certificate as Jurisdictional see in¬ 
fra § 214. 

81. Ark.—McOowan v. Freeberry, 
202 S.W. 848, 133 Ark. 579. 

28 C.J. p 292 note 65. 

82. Md.—Boyd V. Chesapeake & Ohio 
Canal Co., 17 Md. 195, 79 Am.D. 
646. 

83. Ill.—Motor Car Securities Cor¬ 
poration V. Shockley, 233 Ill.App. 
846. 

28 C.J. p 292 note 67. 

84. Iowa.—Noble v. Childs, 12 Iowa 

22 . 

85. Pa—Ring wait v. Brindle, 69 Pa 
61. 

Service of rule to answer 

(1) Rule Issued and to be served 
on garnishee named in attachment 
execution to answer interrogatories 
requires due execution.—G-lobe & Re¬ 
public Ins. Co. V. Davis, 190 A. 176, 
126 PaSuper. 91. 

(2) Garnishee who disobeys no 
rule Is not in- contempt.—Rlngwalt 
V. Brindle, 69 Pa 61—Globe & Re¬ 
public Ins. Co. V. Davis, supra 

86. Pa—^Herst v. Beckhaus, 12 Pa 
Co. 682. 

87. Ark.—^Moreland v. Pelham, 7 Ark. 
838. 

28 C.J. p 292 note 69. 

88. Pa—Rlngwalt v. Brindle, 69 Pa 
51 —Secretary of Banking v. Miller, 
40 Lack.Jur. 17. 

23 C.J. P 292 note 70. 



38 C.J.S. 


GARNISHMENT 


% 214 

g 214. - Certificates, AfiBdavits and Dep¬ 

ositions 

Under various statutes the answer or disclosure cif 
the garnishee is by means of a certificate or by affidavit 
or deposition. 

Under some statutes the garnishee is required to 
furnish to the levying officer a certificate as to the 
debts owing by him to defendant and as to the prop¬ 
erty of defendant in his possession, and, if such cer¬ 
tificate is refused or is unsatisfactory to plaintiff, 
then plaintiff may procure an order requiring the 
garnishee to appear before the court or judge there¬ 
of for examination on oath and the garnishee is 
thereupon served with written allegations and in¬ 
terrogatories concerning the property or indebted¬ 
ness.®® Under such a statute written allegations 
and interrogatories,®*^ or at least the allegations,®® 
are jurisdictional. They cannot be served after the 
time fixed by the order has expired.®® 

Under a statute providing that, where corporate 
stock is attached, the officer on whom process is 
served shall give the levying officer a certificate of 
the number of shares held or owned by the debtor 
in the company with the number or other mark dis¬ 
tinguishing such shares, a garnishee is deemed to 


89. Ill.—World’s Fair Excursion & 

Transportation Boat Co. v. Gasch, 

44 N.B, 724, 162 HI. 402, reversing 
59 IlLApp. 391. 

28 C.J. p 292 note 71. 

90. Ill.—^May v. Disconto Gesell- 
schaft, 113 Ill.App. 415, affirmed 
71 N.E. 1001, 211 Ill. 810. 

91. Ill.—Oliver v. Chicasro & A. R. 

Co., 17 Ill. 687. 

Duty of garnishee to answer inter¬ 
rogatories see supra § 209. 

Verification of answer see supra § 

212 . 

92. Md.—^Wilmer v. Mann, 88 A. 222, 

121 Md. 239. 

93. Mass.—MacAusland v. Fuller, 

118 N.B. 655, 229 Mass. 316. 

94. La.—Florence v. Torke, 2 La. 

Ann. 995. 

Objections and exceptions to answer 
see infra § 220. 

95. Ill.—Lake Shore & M. S. H. Co. 

V. Scott, 67 Ill.App. 92, reversed on 
other grounds 51 N.E. 580, 174 HI. 

413. 

96. Or.—Overturn v. Carroll, 219 P. 

1081, 199 Or. 326. 

ITatnre of prooeedlngr 

(1> Filing allegations and inter¬ 
rogatories initiates an auxiliary pro¬ 
ceeding, which Is in effect an action 
at law against the third person, and 
is prosecuted by plaintiff, who stands 
in the shoes and asserts the rights 
of the principal defendant.—Credit 
Service Co. v. Peters, 239 P. 810, 116 
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Or. 633—Overturn v, Carroll, 219 P. 
1081, 109 Or. 326. 

(2) Garnishment proceedings are 
special proceedings after judgment in 
which the allegations correspond to 
complaint in a suit or action.—^Elec¬ 
trical Products Corporation v. Zieg¬ 
ler Drug Stores, 68 P.2d 135, 157 Or. 
267. 

(3) Nature of garnishment pro¬ 
ceedings generally see supra § 2. 

Allegations as complaint 
Allegations, so called in Or.L. $ 
315, in garnishment proceeding, con¬ 
stitute complaint against gramishee 
and are subject to same objections 
as complaint in orig^lnal action.— 
Credit Service Co. v. Peters, 239 P. 
810, 116 Or. 633. 

Answer to allegations and interroga- 
toiles 

Where plaintiff in garnishment has 
filed the allegations and interroga¬ 
tories provided for by Or.L. §§ 303, 
314, 315, the response made by the 
garnishee under § 316 constitutes its 
answer, whether incorporated in one 
paper or two, and plaintiff may then 
under § 319 reply to the whole or any 
part of the answer, the issues arising 
thereon to be tried as ordinary issues 
of fact between plaintiff and defend¬ 
ant.—Overturff v. Carroll, 219 P. 
1081, 109 Or. 326. 

97. Or.—Smith v. Conrad, 31 P. 398, 
23 Or. 206. 

28 C.J. p 292 note 84. 


PlaintiiTs allegations mnst state 
oaiise of action in favor of judgment 
debtor against garnishee.—Oregon 
Creditors v. Oliver, 267 P. 52, 126 Or. 
307—Solomon v. Kenner, 266 P. 471, 
121 Or. 407—Overturff v. Carroll, 219 
P. 1081, 109 Or. 326—28 C.J. p 292 
note 84. 

Damage 

Plaintiff could not recover against 
gramishee making false certificate 
where it occasioned plaintiff no loss. 
—Credit Service Co. v. Pumey, 271 
P. 738, 128 Or. 21. 

Allegations held snlBoient 
Allegations filed by plaintiff in gar¬ 
nishment for garnishee to answer, 
which name the court in which the 
jiidgrment agrainst the principal de¬ 
fendant was rendered, specify the 
names of the parties, declare that 
the judgrment is in force and not ful¬ 
ly paid, and give the date and 
amount of the Judgment, are sufficient 
as a pleading agrainst the garnishee 
as against objection that facts show¬ 
ing the court’s jurisdiction were not 
alleged.—Overturff v. Carroll, 219 P. 
1081, 109 Or. 326. 

98. mterrogratoxies are not neces¬ 
sary to maintain the proceedings 
where the allegations are filed.— 
Mann v. W. A. Gordon Co., 161 P. 
704, 77 Or* 467. 

99. Or.—Case v. Noyes, 21 P. 46, 16 
Or. 539. 


ute or rule of court. The court in its di^'-'-etion 
may extend the statutory time for filing.®® An in¬ 
terpleader claiming the fund cannot assert that the 
interrogatories were not filed in due time.®® 

d. Answers; Objections 

The answers to interrogatories need not be sworn 
to unless required by statute. An objection to the mode 
In which Interrogatories are propounded may be raised by 
exception or plea. 

Answers to interrogatories must be sworn to 
where the statute so requires,®i although otherwise 
such verification is unnecessary.®® Even though the 
statute requires written answers to interrogatories, 
the reception of oral evidence does not constitute 
reversible error where no substantial right of plain¬ 
tiff is affected.®® 

Objections. It has been held that, where the 
garnishee objects to the mode of proceeding as to 
interrogatories, he should make such objection by 
exception or plea,®^ and that if he files an answer 
to the interrogatories he thereby waives objections 
that might be made because of inconsistency between 
the affidavit and the interrogatories.®® 
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have answered where he gives the certificate pro¬ 
vided for by law.l 

Affidavits, In some jurisdictions the garnishee 
is required to file an affidavit disclosing the facts and 
circumstances as to any indebtedness or property of 
defendant in his hands.^ Where the statute pro¬ 
vides that the answer of the garnishee may, at the 
option of plaintiff, be taken by affidavit, other credi¬ 
tors do not have the right to compel the garnishee 
to plead.3 

Under some statutes a garnishee denying indebt¬ 
edness or liability is entitled to file his affidavit to 
such effect and to be discharged thereon if issue is 
not taken on the affidavit.'* Such an affidavit should 
not be filed where, under the circumstances, gar¬ 
nishee’s nonliability is not clear.® The filing of a 
nonliability affidavit dispenses with the necessity of 
filing an answering affidavit.® 

Depositicms, Under some, statutes the answers of 
trustees are to be written by the magistrate as in 
the case of their depositions.*^ Under such a stat¬ 
ute the trustees cannot retire with their counsel and 
prepare their answers,® and the principal defendant 
is not entitled to notice of the taking of the depo¬ 
sition of the trustee.® 

§ 215. -Taking by Conamissioners or by 

Levying Officer 

Under some statutes the answer of the garnishee may 
be taken by a commissioner or by the levying officer. 


Some statutes provide that a commissioner may 
be appointed to take the answer of the garnishee.!® 
In such case the court in its discretion may require 
that the questions to be asked shall be reduced to 
writing and submitted to the court.!! Where the 
order providing for the commission does not fix 
the time and place, the commissioner should fix it 
and give the garnishee notice.!® 

Under a statute requiring the garnishee to sub¬ 
mit to such special examination as the court may 
direct, the court may appoint a commissioner to re¬ 
duce the special examination of the garnishee to 
writing and report it to the court.!® 

Taking by levying officer. Under some statutes, 
where plaintiff in writing directs the sheriff to take 
the answer of the garnishee, then the sheriff may 
put to the garnishee certain questions specified by 
the statute.!* Under such a statute, however, the 
written direction of plaintiff is not necessary to give 
the sheriff power to take the answer.!® 

§ 216. - Oral Examinatioii; Examination 

in Open Court 

Pursuant to statutory authorization, the garnishee 
may be required to appear for oral examination although 
he has filed a written answer denying liability. 

Where the statutes so provide, the garnishee may 
be required to appear for oral examination.!® 
Plaintiff will not be deprived of his rights under 


A 

1. Del.—^Mann v. Peer, 55 A. 335, 20 
Del. 279. 

2. R.I.—^Mack V. Beliance Ins, Co., 
161 A. 184, 52 R.I. 402. 

28 C.J. p 293 note 87. 

Irrespective of amount in iLands of 
gamlsliee it is the better practice to 
file a garnishee's affidavit in all cases. 
—^Mack V, Reliance Ins. Co., supra. 
Effect of bankruptcy of principal 
debtor 

Where assets in garnishee's pos¬ 
session were taken by operation of 
law and vested in trustee in bank¬ 
ruptcy of Judgment debtor, garnishee 
was not liable to Judgment creditor 
for failure to file affidavit regarding 
property It had belonging to Judg¬ 
ment debtor.—Mack v. Reliance Ins. 
Co., supra. 

3. Del.—In re Greene, 114 A. 279, 
1 W.W.Harr. 326. 

4. Kan.—^Beloit First Nat. Bank v. 
Mathes, 176 P. 667, 103 Kan. 868— 
Atchison, T. & S. F. R. Co. v. Bow¬ 
man, 147 P. 813, 95 Kan. 6. 

& Kan.—Atchison, T. & S. F. R. Co. 
V. Bowman, supra. 

Kan.—^Beloit First Nat. Bank v. 
Mathes, 176 P. 657, 103 Kan. 868. 


7. N.H.—Jones v. Roberts, 60 N.H. 
216. 

& N.H,—^Morrison v. Annls, 48 N.H. 
286. 

28 C.J. p 293 note 98. 

9. N.H—Jones v. Roberts, 60 N.H. 
216—^Morrison v. Barker, 60 N.H. 
529. 

10. Iowa.—^Elwood v. Crowley, 19 N. 
W. 867, 64 Iowa 68. 

Right of garnishee to answer in an¬ 
other county see supra § 134. 

11- Iowa.—^Blwood v. Crowley, su¬ 
pra. 

12. Iowa.—^Thomas v. Hoffman, 17 
N.W. 481, 62 Iowa 125. 

13* Ohio.—^Whitmaoi v. Keith, 18 
Ohio St, 134. 

14. Iowa.—^Kenosha Stone Co. v. 
Shedd, 48 N.W. 933, 82 Iowa 540. 

15. Iowa.—Kenosha Stove Co. v. 
Shedd, supra. 

16. Ala.—^Barber v. Alabama Great 
Southern R. Co., 139 So. 831, 224 
Ala. 274, reversing 139 So. 830, 24 
Ala.App. 602—^Bx parte State ex reL 
St. Peters M. Baptist Church, 102 
So. 793, 212 Ala. 366. 

D.C.—^Fidelity Savings Co, v. Secur¬ 
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ity Savings & Commercial Bank, 3 
F.2d 361, 66 App.D.C. 180. 

Idaho.—Twin Falls Realty Co, v. 

Brune, 264 P. 382, 46 Idaho 679. 

28 C.J. p 293 note 8. 

Failure to present affidavit of non- 
residency of defendant, under Gen. 
St.1923 $ 9362, is irregularity not 
affecting Jurisdiction of court to take 
disclosure.—O’Day v. O’Day, 214 N. 
W. 26, 171 Minn. 280. 

Conolusiveness 

Information obtained in oral exam¬ 
ination is not conclusive on the court 
in respect of true ownership of fund 
sought to be attached.—Young v. 
Nicholson, 107 P.2d 177, 70 App.D.C. 
351. 

Examination after conclusion of trial 
Under a statute providing that on 
notice a garnishee may be required 
“before the conclusion of the trial" 
to appear and be examined orally 
under oath, where Judgment in action 
has been entered in favor of pladn- 
tiff and against defendant and gar¬ 
nishee, garnishee cannot thereafter 
be required to appear and be ex¬ 
amined orally as to disclosure made 
by him in his return filed prior to 
trial, or as to his liability as gap- 
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<uch a statute by a written answer of the gar- 
lishee,^*^ even though it denies liability.^^ He may, 
nowever, waive his right and allow the garnishee 
to answer in writing,or may even waive entirely 
a right to examine the garnishee under oath.®® Un¬ 
der other statutes the garnishee has a right either 
to appear in person and be examined orally or to 
answer in writing.^i Where the statute requires 
the garnishee to appear and answer under oath, he 
cannot appear and answer by agent.®® 

The failure of plaintiff to appear at the time and 
place specified in the order requiring the garnishee 
to appear for examination is waived by the gar¬ 
nishee subsequently answering and proceeding to 
trial without objection and without requesting a rul¬ 
ing on its motion to dismiss.®® 

Notice, The garnishee is entitled to notice of the 
examination,®^ and where the examination is to take 
place in open court plaintiff should move the court 
to appoint a day therefor.®^ 

g 217. -Agreed Statement Instead of Dis¬ 

closure 

An agreed statement of facts may be considered on 


§ 218 

the question whether a garnishee shall be charged or 
discharged on his answer. 

An agreed statement of facts may be considered 
on the question whether a garnishee shall be charged 
or discharged on his answer,®® provided it is signed 
in behalf of the garnishee and not of plaintiff and 
the claimant only.®'^ 

§ 218. - Answer of Corporation Garnishee 

Unless otherwise provided by statute, the answer of 
a corporation garnishee may be in writing, sworn to, and 
signed by, the proper officer. 

A corporation as garnishee may answer in writ¬ 
ing, even though plaintiff is entitled to an oral ex¬ 
amination of a natural person garnishee,®® unless 
there is an express statutory provision requiring a 
corporation to answer orally through its proper 
officer or agent;®® and the answer should be sworn 
to, and signed by, the proper officer who makes the 
answer.®® 

Seal, According to some decisions an answer by 
a corporation, in garnishment proceedings, should be 
made under its corporate seal,®^ but according to 
other decisions, although a corporation may answer 
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nishee.—^Bishop Trust Co. v. Hilo 
Pineapple Co„ 27 Hiawali 749. 
Ctutmlative testimoiiy 
Where first examination of debtor 
and garnishee established that debt¬ 
or was not member of gramishees* 
partnership, on further examination 
at another term court properly ex¬ 
cluded further testimony on this 
point by debtor who had previously 
been fully examined.—C. S. Weaver 
& Sons V. Dumas, 102 So. 603, 212 
Ala. 382. 

TryinfiT'questions of title 
Statutory inquiry as to property 
belonging to attachment defendants 
which is subject to plaintiff’s demand 
and reference' provided therein is for 
information of court and not for pur¬ 
pose of trying questions of title.— 
Bunnell v. Wynns, 56 P.2d 267, 13 
CaLApp. 2d 114. 

17. D.C—^Flynn v. Potomac Electric 
Power Co., 47 ■ P.2d 978, 60 App. 
D.C. 82. 

28 C.J. p 293 note 4. 

E xamina tion provides additional 
mode of gaining information about 
property, money, or credits sought 
to be attached.—^Young v. Nicholson, 
107 F.2d 177, 70 App.D.C. 351. 

Traverse of answer by plaintiff is 
not a condition precedent to the exer¬ 
cise of the right to oral examination 
of tte garnishee.—^Young v. Nichol¬ 
son, supra—^Plynn v. Potomac Elec¬ 
tric Power Co., 47 P,2d 978, 60 App. 
D.a 82, 


Where answer on its face showed 
uncertainty concerning ownership of 
deposit sought to be attached, the 
district court erred in refusing plain¬ 
tiff the right to examine garnishee 
orally.—^Young v. Nicholson, 107 P.2d 
177, 70 App.D.C. 361. 

Garnishee, by voluntarily appear, 
lug and flling second complete an. 
swer, waived rights under original 
answer and subjected himself to oral 
examination.— Cox v. Thomas, 118 So. 
261, 216 Ala. 282. 

18. D.C.—^Plynn v. Potomac Elec¬ 
tric Power Co., 47 P.2d 978, 60 
App.D.C. 82—^Fidelity Savings Co. 

V. Security Savings & Commercial 
Bank, 3 F.2d 861, 65 App.D.C. 180. 

28 C.J. p 294 note 6. 

19- Ala.—^Wright v. Swanson, 46 
Ala. 708. 

28 C.J. p 294 note 6. 

20. Cal,—^Roberts v. Liandecker, 9 
Cal. 262. 

La.—^Petway v. Goodin, 12 Rob. 446. 
ai. Ky.—^Upshaw v. Carbelt, 4 Ky. 
Op. 168. 

22. IlL—Cornell v. Payne, 8 N.B. 
718, 116 Ill. 63. 

23. Or.—Caldwell Banking & Trust 
Co. V. Porter, 95 P. 1, 52 Or. 318, 
rehearing denied 97 P. 641, 62 Or. 
318. 

24. Mich.—^Raniville v. Grove, 76 N. 

W. 307, 118 Mich. 196. 

28 C.J. p 294 note 11. 

25. La.—Petway v. Goodin, 12 Rob. 
446. 


26. Mass.—^Massachusetts Nat^ Bank 
V. Bullock, 120 Mass. 86. 

28 C.J. p 294 note 13. 

27. Mass.—Massachusetts Nat. 

Bank v. Bullock, supra. 

2& Ill.—Chicago, R. I. & P. R. Co. 
V. Mason, 11 Ill.App. 626. 

29. Ala.—^Bx parte Cincinnati, S. & 
hi. R. Co., 78 Ala. 258““Grand 
Lodge United Bros, of Friendship 
& Sisters of Mysterious Ten v. 
Harrison, 69 So. 307, 5 Ala.App. 
373. 

30. Tex.—^Durfee Mineral Co. v. 
City Nat Bank of Temple, Civ. 
App., 236 S.W. 616, dismissed for 
want of Jurisdiction. 

28 C.J. p 294 note 18. 

Who may make answer for corpora¬ 
tion garnishee see supra § 211 b. 
Oath by ‘‘assoolate counsel” 

Summary rejection of corporate 
garnishee’s answer subscribed and 
sworn to in its name and behalf by 
person designated as ’’associate 
counsel*' was error.—^Mutual Ben. 
Life Ins. Co. of Newark, N. J., v. 
Flynn, 48 F.2d 1020, 60 App.D.C. 108. 

Signature of secretary to his verl~ 
fication In which he states that he 
knows the contents of the answer 
and believes it to be true is a suffi¬ 
cient signing although the answer of 
the corporation is not signed by any 
officer thereof.—^Frieze v. Powell, 140 
P. 690, 79 Wash. 483. 

31. S.C.—Callahan v. Hallowell, 2 
S.C.L. 8. 
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in writing under its corporate seal,82 the corporate 
seal is not necessary.88 

Foreign corporation. A statutory provision re¬ 
quiring a garnishee to appear and submit to exam¬ 
ination on oath does not apply to a foreign corpo¬ 
ration when summoned as garnishee.8^ 

§ 219. - Contents and Subject Matter 

a. In general 

b. Matters in avoidance of liability 

c. Matters of information and belief 


d. Annexing or referring to books, docu¬ 
ments, etc. 

a. In General 

The garnishee must make a full and complete dis¬ 
closure of the facts material to the exlatence of an In¬ 
debtedness of the garnishee to the defendant or of prop¬ 
erty of the defendant in his hands. 

Plaintiff is entitled to a full and complete disclo¬ 
sure of the facts material to the existence of an in¬ 
debtedness of the garnishee to defendant or of prop¬ 
erty and effects of defendant in his hands, 85 and 


Va.—^Baltimore, & O. R. Co. v. Gal- 
lahue, 12 Gratt. 655, 68 Va. 655, 65 
Am.D. 254. 

Necessity for corporate seal general¬ 
ly see Corporations § 964. 

3&. Ill.—Chicago, R. I. & P. R Co. 
V. Mason, 11 llLApp. 525. 

33. D.C.—International Seal Co. v. 

Beyer, 33 App.B.C. 172. 

28 C.J. P 294 note 21. 

34k Mich.—Shafer Iron Co. v. Iron 
Cir. Judge, 60 N.W. 889. 88 Mich. 
464. 

28 C.J. p 294 note 23. 

35. Ariz.—^Hegan v. First Nat. Bank, 
101 P.2d 214, 66 Ariz. 320. 

D.C.—Ostrow V. McNeal, 93 F.2d 228, 
68 App.D.C 69, certiorari denied 
68 S.Ct. 410, 302 U.S. 764, 82 L.Ed. 
693—Ostrow v. Fisher, 98 P.2d 228, 
68 App.D.C. 69, certiorari denied 68 
S.Ct. 410, 302 U.S. 764, 82 L.Ed. 593. 
Ill.—^Dandridge v. Northern Trust 
Co., 218 IlLApp. 138. 

Me.—Otis V. Springfield Fire & Ma¬ 
rine Ins. Co., 119 A. 612, 122 Me. 
239. 

Mo.—^Ivy V. La Rue, App., 168 S.W,2d 
232. 

Pa. —^Haines v. Lone Star Shipbuild¬ 
ing Co., 118 A. 909, 276 Pa. 260— 
Tomlinson v. Goldberg, 182 A. 765, 
121 Pa Super. 126—^Landis Machine 
Co. V. D'Amico, 16 Pa.Dist. & Co. 
191—^AJax Hosiery Mills v. James 
Hosiery Mills, 56 Montg.Co. 331. 
Tex.—Jenschke v. Burg, Civ.App., 92 
S.W.2d 1095—^Brasher v. Carnation 
Co. of Texas, Civ.App., 92 S.W.2d 
673, error dismissed. 

28 C.J. p 294 note 26. 

Judgment on answer see Infra §S 
261-268. 

Proceedings on defective answer see 
infra § 224. 

True condition, of liability of gar¬ 
nishee to defendant must be dis¬ 
closed.—^Balos V. Clark, Mich., 7 N. 
W.2d 266. 

Facts as they exist should be set 
up in the answer. 

U.S.—^McLeod v. Cooper, C.C.A.Fla., 
88 F.2d 194, certiorari denied 57 S. 
Ct 938, 801 U:S. 705, 81 L.Ed. 1369, 
rehearing denied 58 S.Ct. 6, 302 U. 
a 7T8, 82 L.Ed.. 599. 


Fla.—^Jax Ice & Cold Storage Co. v. 
South Florida Farms Co., 109 So. 
212, 91 Fla. 693, 48 AL.R. 957, fol¬ 
lowed in Central Farmers' Trust 
Co. V. Davis, 132 So. 696, 101 Fla. 
832. 

AssignaneiLt of judgment by creditor 
If garnishment of judgment debt¬ 
or by creditor of judgment creditor 
is no protection to Judgment debtor 
as against judgment assigned to 
third person before garnishment, he 
has only to answer truthfully facts 
as he knows them and apply to court 
in which judgment was obtained for 
discharge on paying debt into court 
—Jax Ice & Cold Storage Co. v. 
South Florida Farms Co., 109 So. 
212, 91 Fla. 693, 48 A.L.R. 957, fol¬ 
lowed in Central Farmers' Trust Co. 
V. Davis, 182 So. 696, 101 Fla. 832. 

Bank having account of defendant as 
agent 

Where the interrogatories pro¬ 
pounded required a garnishee bank to 
state whether It had in its possession 
any property or funds belonging to 
“Robert Hayne Tarrent," the bank 
must disclose that it has an account 
on its books In the name of “Robert 
H. Tarrant, Agent."—Wagner v. Tar¬ 
rant, 124 So. 614, 11 La.App. 610. 

Settlement of litigation with defend¬ 
ant 

An answer by a garnishee that a 
proceeding in equity wherein defend¬ 
ant and garnishee had been parties 
had been terminated through an ar¬ 
rangement whereby the garnishee 
was to pay the creditors of defend¬ 
ant, who were parties to that equity 
proceeding, is insufficient, since it 
does not advise the court of the na¬ 
ture of the equitable proceeding, or 
even assert that garnishee did not 
owe defendant money in addition to 
that paid in the equity proceeding.— 
Haines v. Lone Star Shipbuilding Co., 
118 A. 909, 275 Pa. 260. 

Statement as to time debt accmed 
Garnishee's answer containing 
statement of amount due defendant 
as compensation at end of one-year 
period should further state when 
year expired.—J. M. Radford Grocery 
Co. V. McKean, Tex.Clv.App., 41 S.W. 
2d 639. 


Corporation’s answer as to stock 

(1) A corporation's answer as gar¬ 

nishee must comply with a statutory 
requirement of disclosure of the 
number of shares, if any, defendant 
owns in the company, or owned when 
the writ was served, and what inter¬ 
est he has. or had, at that time._ 

Kentucky Oil Corporation v. David, 
Tex.Com.App., 285 S.W. 290, affirm¬ 
ing, Clv.App., 276 S.W. 351—Ellis v. 
Lamb-McAshan Co., Tex.Civ.App., 264 
S.W. 241, affirmed Lamb-McAshan Co. 
V. Ellis, Com.App., 270 S.W. 647— 
Durfee Mineral Co. v. City Nat Bank 
of Temple, Tex.Clv.App., 236 S.W. 
616, dismissed for want of Jurisdic¬ 
tion. 

(2) Corporate garnishees should 
have been compelled to answer ques¬ 
tion as to what stock defendant in 
main action had In corporate gar¬ 
nishees on certain date.—^Wacker- 
barth v. Weisman, 292 N.W. 214, 207 
Minn. 607. 

(8) Corporate garnishees should 
have been compelled to disclose as to 
matters dealing with transfers of 
stock by defendants in main action, 
since it was relevant to the proceed¬ 
ing and information as to possible 
claimants who might have rights su¬ 
perior to the garnishing creditors.— 
Wackerbarth v. Weisman, supra. 

Payment of debt oontlngeiLt 

Where a garnishee disclosed an in¬ 
debtedness to one of the defendants, 
and plaintiff applied for judgment 
on the disclosure, but subsequently 
the garnishee filed an affidavit stat¬ 
ing that a bank held his note repre¬ 
senting the same indebtedness and 
running to one of the defendants 
who had transferred the note to the 
bank, and stating that the payee had 
procured the note by trick and arti¬ 
fice, the disclosure did not show con¬ 
clusively that the payment of the 
debt depended on a contln^rency, un¬ 
der Gen.St.1913 § 7863.—Security 

State Bank of Waldorf v. Brecht. 186 
N.W. 1021, 150 Minn. 602. 

JBLiuiwera taken together 

La.—^Johnson v. Bolt, App., 144 So. 

296—^Assumption Ice & Cold Stor¬ 
age Co. V. John Dalton Co., 120 So. 
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the garnishee is also required to make such a disclo¬ 
sure for his own protection.^^ 

The garnishee, however, is required to set out or 
disclose only such facts as are material to the ad¬ 
mission or denial of indebtedness, or the possession 
of assets belonging to defendant,and if the an¬ 
swer responds to every fact inquired of in the writ 
or interrogatories,^^ and discloses all that is neces¬ 
sary to inform plaintiff as to what he is entitled to, 
and to enable the court to determine the question 
of right in the property or debt disclosed,it is suf¬ 
ficient. 

An irresponsive or evasive answer is insuffi¬ 
cient,^® although the garnishee will not be required 
to answer categorically every interrogatory which 
is propounded.^^ Facts, and not conclusions, should 
be stated but mere matters of evidence need not 
be set out.**^ ^ 

General denial of debt or property. A mere gen¬ 
eral denial of indebtedness is not sufficient where 
the statute prescribes that the answer shall include 
other specific matters.**^ A plaintiff cannot contend 


that it was misled by the answer of the garnishee, 
that it had no property of defendants in its hands, 
where the answers to interrogatories propounded set 
forth the real transaction.^® 

Disclosure as to third persons. Where the stat¬ 
utes so provide, the garnishee may be required to 
disclose what he knows with reference to other per¬ 
sons who may have property or effects of the debtor 
under their control,otherwise the relation or 
transactions of the garnishee with third persons 
cannot be inquired into;^7 and the garnishee has 
sufficient concern personally in the restricting of the 
inquiry within this limit to entitle him, on his own 
behalf, to insist on this being done,^® 

The time as of which the disclosure should he 
^nade varies in accordance with the rule prevalent 
in the particular jurisdiction, see supra § 175, as to 
the time as of which the.liability of the garnishee 
shall be determined. Hence, under some statutes, 
he may be required to make disclosure as of the 
time of the service of the writ and up to and in¬ 
cluding the time of the trial^® or of answer.®® Un- 


637, 10 La-App. 631, denying: rehear¬ 
ing 119 So. 570, 10 X..a.App. 631. 

28 C.J. p 294 note 25 [e]. 

36. Mass.—Bayer v. Liovelace, 90 N. 
E. 638, 204 Mass. 327. 

Wis.—Edler v. Hasche, 31 N.W. 67, 
67 Wis. 653. 

37. Pa-—Stem & Co. v, Harrod, 90 
Pa.Super. 327. 

28 CJ. p 295 note 27. 

38. Tex.—Citizens* Nat. Bank of 
Lubbock V. First Nat. Bank, Civ. 
App., 14 S.W.2d 1048, error refused 
—Grimes v. Huntsville State Bank, 
Civ.App., 12 S.W.2d 1087, error re¬ 
fused. 

28 C.J. p 295 note 28. 

39. Pa.—Feideman v. Fisher, 31 Luz. 
Leg.Reg. 358. 

Tenn.—Thompson v. C. F. Arnold & 
Co., 12 Tenn.App. 159. 

Tex.—Scott Lumber Co. v.-. Stephens, 
Civ.App., 74 S.W.2d 1069, error dis¬ 
missed. 

28 C.J. p 295 note 29. ' 

40 . Pa.—^Haines v. Lone Star Ship¬ 
building Co., 118 A 909, 276 Pa. 
260—^Landis Machine Co. v. D* 
Amico, 16 Pa-DisL & Co. 191. 

28 C.J. p 296 note 30. 

Answer which does not h^nde de- 
nlal of all matters inquired about in 
the writ is evasive.—Ellis v. Lamb- 
McAshan Co., Tex.Civ.App., 264 S. 
W. 241, affirmed Lamb-McAshan Co. 
V. Ellis, Com.App., 270 S.W, 647— 
Oklahoma Petroleum & Gasoline Co. 
V. Nolan, Tex.Civ,App., 263 S.W, 660. 
Mistaken belief as to owneridilp of 
property leased 

Where questions propouz^ded to 


garnishees concerning title to leased 
realty required an opinion on a ques¬ 
tion of law, garnishees’ mistaken be¬ 
lief as to the title did not render 
their answers false so as to make 
them'liable for rent due under leases. 
—^Brian & Brian v. Shad, La.App., 
186 So. 766. 

41. Tex.—^Flrst Nat. Bank v. Rob¬ 
ertson, 22 S.W. 100, 3 Tex.Civ.App. 
150, application for writ of error 
dismissed 22 S.W. 966, 86 Tex. 678. 

28 C.J. p 296 note 31. 

42. Me.—Otis v. Springfield Fire & 
Marine Ins. Co., 119 A 612, 122 
Me. 239. 

Pa.—^Haines v. Lone Star Shipbuild¬ 
ing Co., 118 A 909, 276 Pa- 260. 

28 C.J. p 295 note 32. 

43- N.D.—International Harvester 
Co. of America v. Hanson, 161 N. 
W. 608, 36 N.D. 78. 

28 C.J. p 296 note 33. 

44. Miss.—^Arky v. Cameron, 46 So. 
64, 170, 92 Miss. 632. 

28 C.J. p 296 note 34. 

45. TJ.S.—Cook V. Robinson, Alaska, 
194 F. 763, 114 C.C.A 473. 

46. Iowa.—^Bean v. Barney, 10 Iowa 
498. 

Xn Texas 

(1) Where the answer denies that 
the garnishee was in possession of 
any funds and other effects belong¬ 
ing to defendant, judgment by de¬ 
fault may not be entered against the 
garnishee for failure of the answer 
to state that the garnishee does not 
know of any one who is indebted to, 
.or who has effects belonging to, de¬ 
fendant, since Rev.St. art 4086 af- 
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flrmatively provides that the gar¬ 
nishee shall be discharged if his an¬ 
swer discloses that he is not indebt¬ 
ed or does not have in his posses¬ 
sion effects belonging to defendant 
—Gray v. Armour & Co., 104 S.W.2d 
486, 129 Tex. 612, affirming Armour 
& Co. V. Gray, Civ.App., 77 S.W.2d 
697—City Nat. Bank of San Antonio 
V. Steadman, Civ.App., 21 S.W.2d 23. 

(2) However, the answer has been 
held insufficient where, among other 
things, it failed to deny that the 
garnishee knew of any one else hav¬ 
ing effects belonging to defendant— 
Oklahoma Petroleum & Gasoline Co. 
V. Nolan, Civ.App., 253 S.W. 660. 

(3) Judgment by default generally 
see infra §| 254, 265. 

47. La—Securities Finance Co. v. 
Phipp, App., 157 So. 747. 

28 C.J. p 295 note 39. 

48. La.—First Natchez Bank v. 
Moss, 26 So. 828, 52 La.Ann. 170. 

49. Pa—Franklin Fire Ins. Co. v. 
West 8 Watts & S. 860. 

60. Ala—Barber v. Alabama Great 
Southern R. Co., 139 So. 831, 224 
Ala. 274, reversing 139 So. 830, 24 
Ala.App. 602. 

Ill,—^Mutual Service Corporation v. 

Hugren, 225 Ill.App. 216. 

Pa.—^Ajax Hosiery Mills v. James 
Hosiery Mills, 56 Montg.Co. 331. 
Tex.—Oklahoma Petroleum & Gaso¬ 
line Go. V. Nolan, -Civ.App., 268 S. 
W. 650. 

28 C.J. p 295 note 43. 

Answer filed after appearance day, 
but without Judgment by default 
having been taken agrainst garnishee. 
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der other statutes he is required to answer as of the 
time of the service of the writ.^^ Under a statute 
authorizing interrogatories to the garnishee “touch¬ 
ing or concerning the property of the defendant in 
his possession,” etc., “at the time of serving” the 
attachment “or at any other time,” inquiry may be 
made as to property obtained before as well as aft¬ 
er the service of the writ.^^ 

b. Matters in Avoidance of Liability 

Where a garnishee In possession of goods of the de¬ 
fendant or Indebted to him seeks to avoid liability he 
must clearly and completely diaclose the facts relied on 
as a defense. 

Where the garnishee, notwithstanding he admits 
the possession of goods or credits or the existence 
of an indebtedness to defendant, asserts that he is 
not chargeable, he must make a clear and complete 
disclosure of the facts relied on by him,®^ and or¬ 
dinarily he cannot rely on grounds of nonliability 
which are not so disclosed.^^ In some jurisdictions, 
however, the garnishee is required only to answer 
the interrogatories that may be submitted to him and 
need not set forth specifically and at length the na¬ 
ture and character of his defense.®^ 

c. Matters of InfonuatlozL and Belief 

In making his disclosure the garnishee may state 
facts on information and belief. 

The garnishee, in making his disclosure, is not 
confined to facts which he can swear to of his own 
knowledge, but he may state facts on his informa¬ 
tion and belief and he may refer to, and adopt 


the statements of, others made to him, or in their 
testimony.57 However, he is not obliged to dis¬ 
close facts which may have been communicated to 
him by others as to which he has no personal knowl- 
edge.58 

Under some statutes an answer on knowledge and 
belief is insufficient, without a further statement 
pointing out what facts are known, and what facts 
are believed, together with the grounds for such be- 
lief.Bd 

d. Axmezing or Eeferring to Books, DoctuneiLts, 
Etc. 

The garnishee may incorporate Into his answer the 
affidavit of a third person, or any books, etc., which he 
is willing to swear that he believes to be true, and which, 
in his opinion, may be likely to affect his liability. 

Although he is not required to do so,®<> the gar¬ 
nishee may incorporate intb, and make a part of his 
answer, the affidavit of a third person, or any books, 
document, or letter which he is willing to swear that 
he believes to be true, and which, in his opinion, 
may be likely to affect his liability but the ref¬ 
erence thereto must be so definite and specific that 
the court may know from the disclosure alone what 
is referred to.®^ 

I 220. —— Objections and Exceptions 

An Irregular or insufficient answer of a garnishee may 
be objected to in the manner prescribed by the local prac- 
tice. 

Where the answer of the garnishee is irregular, or 


was reQ,ulred only to disclose to what i 
extent grarnishee was indebted to de- ! 
fendant when writ of garnishment 
was served and on appearance day, 
and not additional amount for which 
it became indebted to defendant be¬ 
tween return day and time of filing 
of answer.—Jareckl Mfg. Co. v. Con¬ 
solidated Gasoline Co., 105 S.W.2d 
663, 129 Tex. 644, affirming Consoli¬ 
dated Gasoline Co. v. Jarecki Mfg. 
Co., Civ.App., 72 S.W.2d 351. 

61. Miss.—^R. & M. Tire Service Co. 
V. Deposit Guaranty Bank & Trust 
Co., 160 So. 274, 172 Miss. 486. 

28 C.J. P 296 note 44. 

XTatnral inference Is that an an¬ 
swer refers to the state of facts as 
they exist when the garnishees are 
served.—^Dowenstein v. Levy, Tenn., 
212 F. 383, 129 C.C.A. 59. 

SSL Md.—^Devries v. Buchanan, 10 
Md. 210. 

53, Mass.—^Rosenbush v. Bemheim- 
er, 97 K.B. 984, 211 Mass. 146, Ann. 
Cas.l913A 1317. 

28 C.J. p 296 note 48. 

Defenses and objections available to 
ganxishee see supra SS 196-207. 


Answer setting np payment to ma¬ 
terialmen and workmen who asserted 
mechanics’ liens is sufficient as 
against a motion to strike.—^Hamil¬ 
ton V. Thayers Eating Houses, 264 
Ill.App. 88. 

Claim of mortgagee 
Where Judgment creditor attached 
funds realized from public auction 
sale of debtor’s personal property 
in possession of clerk at auction sale, 
answer of clerk to garnishment sum¬ 
mons showing that mortgagee claim¬ 
ed funds, with copy of mortgage at¬ 
tached to answer and made part of it 
by specific reference, was sufficient 
pleading of mortgage.—^Etchison v. 
Strain, 262 F. 919, 83 Colo. 78. 

64. Mass,—^Rosenbush v. Bemheim- 
er, supra. 

28 C.J. p 296 note 49. 

55. Pa,—^Allegheny Sav. Bank v. 
Meyer, 59 Fa. 361—^Dunn v. Brown, 
89 Fa.Super. 370. 

28 C.J. p 296 note 50. 

53. Mass.—^Musolino Loconte Co. v. 
Costa, £3 N.E.2d 155, 804 Mass. 253, 
125 A.L.R. 250. 

28 C.J. p 296 note 51. 
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Conclusiveness of answer made on 
information and belief see infra S 
223. 

67. Me.—Thompson v. Dyer, 62 A 
76, 100 Me. 421. 

58. Mass.—^Hawes v. Langton, 8 
Pick. 67. 

Mich.—Walker v. Detroit, G. H. & 
M. R. Co., 13 N.W. 812, 49 Mich. 
446. 

59. G€u—^P lant v.' New York Mut 
Life Ins. Co., 19 S.B. 719, 92 Ga. 
636. 

eO. Fa—^Davis v. Derbyshire, 39 Fa 
Dlst. & Co. 368. 

28 C.J. p 297 note 55. 

Copies of oorrespondenoe 

Fa—^Davis v. Derbyshire, supra—^Lea 
V. Musser, 2 FaL.J.R. 306, 4 Palu 
J. 87. 

61. Mass.—Kelly v. Bowman, 12 
Pick. 383. 

28 C.Ja p 297 note 56. 

62. Me.—Thompson v. Dyer, 62 A 
76. 100 Ma 421. 
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fails to state all the facts necessary to a full and 
specific disclosure, plaintiff may except thereto,63 
or he may traverse the answer;®^ and in some ju¬ 
risdictions he may raise the objection by demur- 
rer,65 or, as shown infra § 222, he may file a peti¬ 
tion for a further disclosure. After the filing of a 
demurrer it is irregular to file an exception ;66 and, 
where a written answer is evasive, the court may 
treat it as a nullity and enter interlocutory judg¬ 
ment, and in such a case there is no necessity for 
plaintiff to file exceptions to the answer.67 

Motion to strike. In some jurisdictions plaintiff 
cannot move to strike out the answer for insufl&- 
ciency;66 but in o.her jurisdictions this mode of 
procedure is proper-®^ It has been held that alle¬ 
gations in the answer as to matters arising after the 
date of the service of the writ of garnishment and 
notice may be stricken out.^® 


Time of objecting. The answer must be excepted 
to or denied within the time allowed by statute.*^^ 

§ 221. - Amended and Supplemental An¬ 

swers 

a. In general 

b. Time for amendment 

a. In (general 

The court In Its discretion may permit the garnishee 
to amend his answer or to file an additional or supple- 
mental answer. 

The court in which the garnishment proceeding 
is pending may in its discretion permit the garnishee 
to amend his answer,or to file an additional or 
supplemental answer,‘^3 or it may in its discretion re¬ 
fuse to permit such amendment or additional or sup¬ 
plemental answer.*^^ The court’s decision in permit- 


63 , Pa.—^Dunn v. Brown, 89 Pa. 
Super. STOr-Schwartz v. Schwartz, 
42 Pa.Dist. & Co. 608—^Landis Ma¬ 
chine Co. V. D’Amico, 16 Pa.Dlst. 
& Co. 191. 

Tex.—^Durfee Mineral Co. v. City Nat. 
Bank of Temple, Civ.App., 286 S. 
W. 516, dismissed for want of Ju¬ 
risdiction. 

28 C.J. p 297 note 59. 

Action against garnishee see infra 
§ 224 b. 

Amendment of answer see infra S 

221 . 

Objections to interrogatories see su¬ 
pra § 213. 

Puty to file exceptionji or objections 
If garnishee files answer which 
complies with statute providing for 
discharge of garnishee if answer 
contains certain matters, plaintifiC 
must call to attention of court by 
proper exceptions or objections al¬ 
leged insufficiency in answer, to af¬ 
ford garnishee an opportunity to sup¬ 
ply complete answer and to allow 
court to do Justice.—Cray v. Armour 
& Co.. 104 S.W.2d 486. 129 Tex. 612, 
affirming Armour & Co. v. Gray, Civ. 
App.. 77 S.W.2d 697. 

Notice of exoeptloiLS 

(1) Garnishee must take notice of 
exceptions filed to answer.—^Kentuc¬ 
ky Oil Corporation v. David, Tex.Civ. 
App., 276 S.W. 351, affirmed. Com. 
App., 285 S.W. 290. 

(2) Notice to garnishee of excep¬ 
tions taken to answer as premature 
is not required by statute.—^Payne v. 
Brown Const Co., 162 S.EJ. 410, 44 
Ga.App. 592. 

Notice of raJlng on exceptions 
Notice to garnishee of court's ac¬ 
tion in sustaining exceptions to de¬ 
fective answer is not necessary.— 
Kentucky Oil Corporation v, David, 
Tex.Civ.App., 276 S.W. 351, affirmed. 
Com.App., 285 S.W. 290—^Durfee Min¬ 


eral Co. V. City Nat Bank of Temple, 
TexCiv.App., 236 S.W. 516, dismissed 
for want of Jurisdiction. 

64l Ga.—^Burrus v. Moore, 63 Ga 
405. 

Traverse of answer generally see in¬ 
fra § 226. 

65. Pa.—^Dunn v. Brown, 89 Pa 
Super. 370. 

28 C.J. p 297 note 62. 

Demurrer as raising issue see infra 
§ 226 d. 

66. Pa—Schlayer v. Bowers, 80 Pa 
Co. 535. 

67. Ala—Scales v. Swan, 9 Port 
168. 

Judgment on evasive answer see In¬ 
fra § 253. 

6a Ga—^Burrus v. Moore, 68 Ga 
405. 

W.Va—Seamon v. Berkeley Bank, 4 
W.Va 339. 

69. Ala—Shepherd Motor Co, v. 
Henderson Land & Lumber Co., 104 
So. 334, 213 Ala 195. 

28 aj. p 297 note 67. 

PxlxLOipal defemdaoLt’s unswozn an¬ 
swer by way of intervention, in gar¬ 
nishment suit that any sum due de¬ 
fendant from garnishee constituted 
current wages and was exempt was 
subject to motion to strike because 
it was not sworn to and because it 
did not show any right or interest in 
subject matter of garnishment suit. 
—Scott Lumber Co. v. Stephens, Tex. 
Civ.App., 74 S.W. 2d 1059, error dis¬ 
missed. 

Xnquiry into form of retnxn 

Court was not called on to consider 
form of garnishees’ return to writ of 
scire facias on motion to dismiss re¬ 
turn not directed to form of return. 
—Seventy-First Street & Broadway 
Corporation v, Thorne, 167 A. 861, 10 
N.J.Misc. 99. 


70. Mo.—^Potter v. Whitten, 155 S. 
W. 80, 170 Mo.App. 108. 

7L Mo.—^Bell V. Strow, 69 Mo. 118. 

72. Ala.—Coosa Land Co. v. Strad- 
ford, 159 So. 86, 88, 229 Ala. 602, 
citing Corpus TUris. 

Ga.—Ownby v. Wager, 18 S.E.2d 686, 
64 Ga.App. 433. 

Mass.—^Dunham Bros. Co. v. Gordon, 
194 N.B. 675, 289 Mass. 502. 

28 C.J. p 297 note 70. 

Terifloation of answer by asnendiaent 
Ga.—^Banning Cotton Mills v. Goorge 
Muse Clothing Co., 157 S.E. 338, 42 
Ga.App. 689. 

Tex.—^Durfee Mineral Co. v. City Nat. 
Bank of Temple, Civ.App., 236 S. 
W. 516, dismissed for want of Ju¬ 
risdiction. . 

Substituted answer 

(1) Where the original answer has 
been misplaced, without any negli¬ 
gence on the part of defendant or of 
the garnishee, a new answer may be 
substituted for the original.—Stock- 
ton V. Burlington, 4 Green, Iowa, 84. 

(2) Where an amended answer by 
garnishee was filed at a time when 
the original answer was lost, with¬ 
out substituting the original answer 
in the manner required by Rev.St. 
arts. 2157-2163, it was not thereby 
rendered a nullity, and, unless strick¬ 
en from the record, was entitled to 
consideration.—Garrison & Westfall 
V. Paine, Tex.Civ.App., 248 S.W. 1098. 

73- Minn.—^Douglas State Bank v. 
Meyers, 233 N.W. 864, 182 Minn. 
178. 

28 C.J. p 297 note 71. 

74. Mass.—^Dunham Bros. Co. v. 
Gordon, 194 N.B. 675, 289 Mass. 
602. 

Mich.—^Hayes v. Ross, 210 N,W. 292, 
236 Mich. 208. 

28 C.J. p 298 note 72. 
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ting or in refusing to permit such an amendment or 
answer will not be disturbed on appeal unless there 
is a manifest abuse of its discretion.75 

Such an amendment or supplemental answer may, 
for example, be permitted where it appears that the 
garnishee has committed a mistake or fallen into an 
error which could not reasonably have been avoid¬ 
ed,*^® or where material facts have occurred after 
his original answer was filedJ^ Where an answer 
is responsive to the questions, but it might be more 
comprehensive, it is proper to allow the garnishee to 
answer more fully.'^s court may allow a gar¬ 

nishee to make a supplemental affidavit or disclosure, 
although it appears on the face thereof that it is 
made at the instance of, and in collusion with, a 
claimant of the fund garnished.'^® On the other 
hand, an amendment should not be permitted where 
the answer is evasive®® or is a nullity. 

Additional interrogatories- An amendment, or 
additional or supplemental answer, may be permit¬ 
ted without any further interrogatories.®® 

Conditions. In granting leave to file an addition¬ 
al answer the court may impose such reasonable 
conditions as it deems proper.®® 

76. Mass.—^Dunham Bros. Co. v. 

Gordon, 194 N.B. 675, 289 Mass. 

502. 

Mich.—Baios v. Clark. 7 N,W.2d 255. 

Minn.—^Dougrlas State Bank v. Mey¬ 
ers, 233 N.W. 864, 182 Minn. 178. 

Tex.—Sorenson v. City Nat. Bank, 

Civ.App., 273 S.W. 638. 

28 O.J. p 298 note 73. 

76. U.S.—^Manufacturers’ Nat. Bank 
of Racine. Wls.. v. Peoria Life Ins. 

Co., .D.C.Tex,, 294 F. 689. 

Tex.—^Kentucky Oil Corporation v. 

David, Com.App., 285 S.W. 290, af- 
firmingr, Civ.App., 276 S.W. 361- 
28 C.J. p 298 note 74. 

Permlttinff ^mishee not represent- 
eft hy attorney at original disclosure 
to make supplemental disclosure was 
not abuse of discretion,—^Dougrlas 
State Bank v. Meyers, 233 N.W. 864, 

182 Minn. 178. 

FaUare to answer portion of gnes- 
tions propounded 

Where grarnishee answered two of 
the Questions contained in writ of 
gramlshment, but failed to answer 
question as to whether defendant in 
parent action owned any stock in 
grarnishee corporation, through In¬ 
advertence of attorneys employed to 
represent the garnishee^ and where 
such failure was an honest oversight 
on the part of the attorneys, and not 
willful* ' the court will not grrant 
plaintllTs motion for default judg¬ 
ment against garnishee, under Tex. 


1). Time for Amendment 

The court in its discretion may permit an amended or 
supplemental answer of the garnishee to be filed at any 
time before final judgment. 

An amendment or amended or supplemental an¬ 
swer may, in the discretion of the court, be per¬ 
mitted after a submission of the issues,®^ after the 
trial of an issue between plaintiff and a claimant 
of the property or funds attached,®^ or at any time 
before final judgment.®® It has also been held that 
it may be allowed after the judgment is set aside®^ 
or reversed.®® However, where on objection to the 
answer no amendment is offered, and the exception 
is sustained and the answer dismissed, the garnishee 
cannot thereafter file an additional answer by way 
of amendment,®® unless he shows sufficient reasons 
for not answering in due time.®® 

Where a garnishee’s answer is signed and filed by 
his attorney within the time prescribed by statute for 
the filing of such answers, the court may permit the 
garnishee to sign and file it after the prescribed 
time.®! 

§ 222. - Requiring Further Disclosure 

Where the garnishee’s answer Is not sufficiently full 

Ala*—^Buford v. Welborn, 6 Ala. 
818. 

86. Tex.—Sorenson v. City Nat 
Bank, Clv.App., 273 S.W, 638. 

28 C.J. p 298 note 84. 

Before announcement of readiness 
for tzlal, it w€Ls error to deny gar¬ 
nishee’s request for leave to amend 
answer to allege moneys exempt as 
proceeds of Insurance on household 
goods.—Sorenson v. City Nat. Bank, 
supra. 

Before motion to enter judgrment 
A motion to amend the answer by 
having it sworn to by the proper 
person should be granted where it Is 
made before or at the time plaintiff 
moves to enter judgment against the 
garnishee.T—Banning Cotton Mills v. 
George Muse Clothing Co., 157 S.R 
338, 42 Ga.App. 689. 

87. Ga.—^Patterson Produce & Pro¬ 
vision Co. v. Wilkes, 67 S.B. 1047, 
1 Ga.App. 430. 

28 C.J. p 298 note 85. 

88. Miss.—Webb v. Miller, 24 Miss. 
638, 67 Am.D. 189. 

28 C.J. p 298 note 86. 

89. Qa.—^Dalton v. Moultrie Grocery 
Co., 97 S.B. 93, 22 Ga.App. 663. 

28 C.J. p 298 note 87. 

90t Ga.—^Dalton v. Moultrie Grocery 
Co., supra. 

91. MdL—Wilmer v. Mann, 88 A. 222, 
121 Md. 239. 

Time for making answer or disclo¬ 
sure generally see supra S 210. 


Complete St. 1920, or Vernon’s Sayles 
Civ.St.Annotl914 art 282, providing 
for default judgment on garnishee’s 
failure to answer writ, but will per¬ 
mit garnishee to file amended an¬ 
swer.—^Manufacturers' Nat. Bank of 
Racine, Wls. v. Peoria Life Ins. Co., 
D.C.Tex., 294 P. 689. 

77. Kan.—Jewell v. Schell, 176 P. 
970, 103 Kan. 604. 

28 C.J. p 298 note 76. 

78. La.—^Davls v. Oakford, 11 La. 
Ann. 379. 

79. R.I.—Cross v. Brown, 33 A. 147* 
19 R.I. 220, affirmed 20 S.Ct. 181, 
176 U.S. 896, 44 L.Bd. 211. 

8a Mass.—Dunham Bros. Co. v. 

Gordon, 194 N.B. 676, 289 Mass. 502. 
28 C.J. p 293 note 78. 

81. Ga.—Central of Georgia R. Co. 
V. Dickerson, 82 S.B. 942, 15 Ga. 
App. 293. 

28 C.J. p 298 note 79.' 

82. Mass.—^Hovey v. Crane, 12 Pick. 
167. 

28 C.J. p 298 note 80. 

83. Ill.—Carter v. Lockwood, 16 Ill. 
App. 73. 

84k La.—^Monroe Grocer Co. v. Per¬ 
due, 48 So. 1002, 123 La. 876. 

Mich.—^Dunn v. Detroit Sav. Bank, 
77 N.W. 6, 118 Mich. 647. 
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and explicit, the court mdy order him to make a further 
answer or disclosure. 

Where the garnishee’s answer or disclosure is not 
sufficiently full and explicit, or is otherwise unsat¬ 
isfactory to plaintiff, it is within the discretion of 
the court on the application of plaintiff, such as by 
a supplemental complaint or petition setting forth 
the matters concerning which a further disclosure is 
desired, to order the garnishee to make a further 
answer or disclosure.^3 Further, under some stat¬ 
utes, provision is made for the examination of the 
garnishee orally where the written answer is not 
satisfactory,^^ or where plaintiff believes it to be 
untrue and contests it on that ground.95 Where the 
answer of the trustee is general in its nature, plain¬ 
tiff has a right to file further interrogatories for the 
purpose of bringing out the facts on which the gen¬ 
eral statement is founded.^^ 

Where the garnishee answers fully and explicitly, 
the court may properly refuse to order a further dis¬ 
closure in response to interrogatories which have 
previously been answered,^or which are imperti¬ 
nent or immaterial.^® Additional interrogatories 
cannot be filed without leave of court.®® 

Time for application. It is too late to file a sup¬ 
plemental complaint after the garnishee has made 


a full disclosure, and plaintiff has submitted the mat¬ 
ter to the court, and the court has decided it.^ It 
has also been held that, on a jury trial of issues 
joined on the garnishee’s examination, motion for 
leave further to examine the garnishee may properly 
be denied, since new issues might thereby be opened 
and the examination of the garnishee is not a mat¬ 
ter for the jury.® Additional interrogatories can¬ 
not be filed after judgment has been taken against 
the garnishee on his answer,® plaintiff’s remedy in 
such a case being to issue a fresh attachment.^ 

Time for disclosure. Where the garnishee is or¬ 
dered to make a further disclosure, he should be al¬ 
lowed a reasonable time in which to do so,® and it 
is an abuse of discretion for the court to render 
judgment by default against the garnishee without 
giving him such time.® 

§ 223. - Conclusiveness and Effect 

a. In general 

b. As to garnishee 

a. In General 

For the purpose of determining the garnishee's liabil¬ 
ity, the facts stated in his answer are generally to be 
taken as true unless traversed. 

s 

For the purpose of determining the liability of the 


92. Ky.r-Donaldson v. Security 
Trust & Safety-Vault Co., 66 S.W. 
424, 21 Ky.L, 1796—Lee v. Walston, 
8 Ky.L. 129. 

28 C.J. p 298 note 90. 

XxL Tenneasee under Shannon Code 
§ 4831, Code 1932, § 8962, providing: 
that, where the sum In controversy 
is less than one thousand dollars, the 
answer of the gramishee is not con¬ 
clusive, but plaintiff may controvert 
any facts contained therein, the prop¬ 
er practice, where the amount in 
controversy is less than one thou¬ 
sand dollars and the answer of the 
garnishee is indeterminate. Is to 
summon the garnishee for a new ex¬ 
amination, in which case evidence 
other than his answer may be heard, 
and not to move to set aside such an¬ 
swer.—J. C. Ifahan Motor Co. v. Lyle, 
67 S.W.2d 745, 167 Tenn. 193—Wyler 
V. Blevins, 82 S.W. 829, 113 Tenn. 
628. 

93. Tex.—^McKesson & Robbins v. 
Southwestern Drug Corporation, 
Civ.App., 166 S.W.2d 758. 

Va.—^Fentress v. Rutledge, 126 S.BL 
668, 140 Va. 686. 

Wls.—^Lusk V. Galloway, 8 N.W. 608, 
52 Wis. 164. 
n C.J. p 299 note 91. 

Traverse of original answers 

(1) Additional interrogatories may 
be propounded to the garnishee after 
the first interrogatories have been 


answered, without going through the 
formalities of traversing the answers 
to the first interrogatories.—Ober v. 
Matthews, 24 La.Ann. 90. 

(2) However, where the answers 
unequivocally negative the interrog¬ 
atories propounded, plaintiff must re¬ 
sort to a rule to traverse the an- 
I swers.—Securities Finance Co. v. 
jPhlpp, La.App., 167 So. 747. 

194. Ala.—Shepherd Motor Co. v. 
Henderson Land & Lumber Co., 
104 So. 334, 213 Ala. 195. 

28 C.J. P 299 note 92. 

95. Ala.—Jefferson County Sav. 

Bank v. Nathan, 36 So. 356, 138 
Ala. 342—Wright v, Swanson, 46 
Ala. 708. 

96. Mass.—^Hovey v. Crane, 12 Pick. 
167. 

28 C.J. p 299 note 94. 

97. Mass.—^Warner v. Perkins, 8 
Cush. 518—Carrlque v. Sidebottom, 
3 Mete. 297. 

ExamhuktioxL of ofQlcers and em¬ 
ployees of oorpoxatlon 
A court will not make a general 
order authorizing the special exami¬ 
nation of the oflacers, agents, and em¬ 
ployees of a corporation garnishee 
which has answered, unless the nec¬ 
essity or propriety of such action is 
clearly shown.—^Wheeling Traction 
Co. v. Pennsylvania Co., D.C.Ohio, 1 
.]^.2d 478. 


9& La—Securities Finance Co. v. 

Phipp, App., 167 So. 747. 

28 C,J. p 299 note 96. 

Interrogratozles nneanivocally negfa- 
tived 

Garnishee, whose answers unequi¬ 
vocally neg:ative plalntiff^s interrog:a- 
tories as to garnishee’s indebtedness 
to defendant or latter’s property in 
grarnishee’s possession or control, 
cannot be required to answer other 
interrogatories, but plaintiff should 
traverse answers.—Securities Fi¬ 
nance Co. V. Phipp, supra 

99. Pa—Martin v. Philadelphia & R. 
R. Co., 8 PaDist 667. 

1- Minn.—^Mahoney v. McLean, 9 N. 
W. 76, 28 Minn. 63. 

2. Iowa—^Kelley v. Andrews, 71 N. 
W. 261, 102 Iowa 119. 

3. Pa—Sweeting v. Wanamaker, 4 

PaDist. 245, 16 PaCo. 268, 36 

Wkly.N.C. 279. 

28 C.J. p 299 note 2. 

4. Pa—Sweeting v. Wanamaker, su¬ 
pra 

5. Miss.—Columbus Ins. & Banking 
Co. v. Hirsh, 61 Miss. 74. 

28 C.J. p 300 note 4. 

6. Ark.—^Farmers’ State Bank v. 
Southern Cotton Oil Co., 192 S.W. 

I 230, 127 Ark. 278. 
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garnishee, the facts stated in his answer are, accord¬ 
ing to the generally accepted rule, and frequently by 
virtue of express provisions in the garnishment stat¬ 
utes, to be taken as true unless traversed,^ regard¬ 
less of whether it is a denial or an admission of any 
indebtedness to the principal defendant,^ and this is 
the rule in some jurisdictions,^ although not in oth- 
ers,io even as to facts stated on information and be¬ 
lief. This rule, however, is not without excep¬ 
tions.^^ It does not apply to mere conclusions, 
or to statements which are contradicted by other 


portions of the answer.^^ It does not apply in de¬ 
termining the amount for which the garnishee may 
be charged where he does not answer as to a sum 
for which he is liable but for which he disclaims 
liability.^^ 

Contradiction of answer. Where issue is taken 
on the answer of the garnishee in the manner which 
may be provided by the particular statute involved, 
see infra § 226, the truth of the statements made 
in the answer may be controverted.^^ Where no 


7- U.S.—^London & Lancashire In¬ 
demnity Co. of America v. Court¬ 
ney, C.CJLOkl.. 106 P.2d 277. 
Ala.—Thompson v. Hill Grocery Co.. 
181 So. 272, 236 Ala. 66—Coosa 
Land Co. v. Stradford, 159 So. 86, 
229 Ala. 602—Coosa Land Co. v. 
Stradford, 140 So. 682, 224 Ala. 611 
—Simpson Coal & Transfer Co. v. 
Hood, 110 So. 149, 216 Ala. 176— 
Shepherd Motor Co. v. Henderson 
Land & Lumber Co., 104 So. 334, 
213 Ala. 196—C. S. Weaver & Sons 

V. Dumas, 102 So. 603, 212 Ala. 
882. 

Ark.—Wyatt Lumber & Supply Co. 

V. Hansen. 147 'S.W.2d 366, 201 Ark. 
534 —Graham v. Littleton, 131 S. 

W. 2d 637, 198 Ark. 763 —Kochtitzjcy 
& Johnson v. Malvern Gravel Co., 
Ill S.W.2d 478, 196 Ark. 84—Mag¬ 
nolia Petroleum Co. v, Wasson, 92 
S.W.2d 860, 192 Ark. 664—South¬ 
western Gas & Electric Co. v. W. 
O. Perkins & Son, 49 S.W.2d 606, 
186 Ark. 830—Hoxie Lumber Co. v. 
Chidister, 43 S.W.2d 69, 184 Ark, 
512 —^Bank of Shirley v. Bonds, 13 
S.W.2d 816, 178 Ark. 1079, 

Qa.—^Knight v. Herring & McGehee, 
129 S.B. 626, 161 Ga. 68, answer to 
certified questions conformed to J. 
B. Knight, Jr., v. Herring & Mc¬ 
Gehee, 131 S.B. 924, 35 Ga.App. 81 
—^Atlanta Flour & Grain Co. v. 
First Nat. Bank of Waco, Tex., 17 
S.B.2d 89, 66 GaApp. 76—^Haney 
& Tinsley v. Owens, 147 S.E. 720, 
39 Ga.App. 462. 

Hawaii.—Theo. H. Davies & Co. v. 
Hilo Pineapple Co., 27 Hawaii 661. 

Ill. _Tirsway, for Use of Levinson v. 

Consoer Townsend & Quinlan, 3 
N.B.2d 337, 286 Ill.App. 607. 

Kan.—^Phelps v. Schmuck, 100 P.2d 
67, 70, 161 Kan. 521, citing Corpus 
jxixis—^First State Bank of Greeley 
County V. Lowder, 294 P. 852, 132 
Kan. 216. 

X,a.—Plauche-Locke Securities Co. v. 
Terrell, 137 So. 663, 18 La.App. 61 
—^Michel V. Krauss, 6 La.App. 90. 
Mass.—Curnane v. Cumane, 27 N.B. 
2d 714, 306 Mass. 74—^French v. 
Ballantyne, 21 N.E.2d 969, 303 

Mass. 387—^Matthew Cummings 
Co. V, Grande, 184 N.E. 366, 283 
Mass. 646—^Boston Sheridan Co. v. 
Sheridan Motor Car Co., 138 N.E. 


806, 244 Mass. 426—^Krogman v.' 
Rice Bros. Co., 136 N.B. 161, 241 
Mass. 296. 

Miss.—Grenada Bank v. Seligman, 
143 So. 474, 164 Miss. 168. 

Mo.—FrohofC v. Casualty Reciprocal 
Exchange, App., 113 S.W.2d 1026. 
N.H.—Wells V. Beaupre, 172 A. 397, 
86 N.H. 677. 

Tex.—^Mesa Production. Co. v. Saftel, 
Civ.App., 37 S.W.2d 191—First Nat 
Bank v. Wilson, Civ.App., 22 S.W. 
2d 546, 647, citing Corpus Juris. 
Wis.—^Liberty v. Liberty, 276 N.W. 
121, 226 Wis. 136, followed in 276 
N.W. 123, 226 Wis. 141—Wisconsin 
Foundry & Machine Co. v. Capital 
City Canning Co., 223 N.W. 446, 
198 Wis. 164—^Lehner v. Rudinger, 
201 N.W. 748, 185 Wis. 464. 

28 C.J. p 300 note 6. 

Answer or disclosure as evidence see 
infra § 231. 

Traverse of answer see infra § 226. 

Extent of garnishee’s liability is 
tested solely by answers not travers¬ 
ed or disproved.—Charles B. Nelsen 
& Co. V. Rodriguez, 133 So. 347, 172 
La. 14—^Alrey & Strouse v. Hoke, 116 
So. 60, 164 La. 998—Smith v. McCall, 
122 So. 149, 14 La.App. 609—Johnson 
V. Bolt La.App., 144 So. 296—28 C.J. 
p 300 note 6, Louisiana cases. 

Corrected or amended answer 

Garnishment, brought on theory of 
fraudulent shifting of judgment 
debtor corporation’s assets to gar¬ 
nishee corporation through alleged 
common management arising out of 
alleged ownership of Judgment debt¬ 
or corporation by garnishee corpora¬ 
tion, does not lie where statement 
of garnishee’s president in uncontest¬ 
ed oral answer that garnishee cor¬ 
poration owned stock of judgment 
debtor corporation wsb corrected to 
show that garnishee corporation 
owned only majority of stock of 
judgment debtor corporation, since 
statement as corrected should have 
been accepted as true.—Coosa Land 
Co. V. Stradford, 159 So. 86, 229 Ala. 
802. 

Where no demand for trial had 

'een made by either party, case stood 
on garnishee’s disclosure, which un¬ 
der statute included examination be¬ 
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fore commissioner.—^Hayes v, Ross, 
210 N.W. 292, 236 Mich. 208. 

8. Mo.—^Frohoff v. Casualty Recip¬ 
rocal Exchange, App., 118 S.W. 2d 
1026. 

Judgment on answer see Infra §§ 
251-253. 

8. Mass.—^Musolino Loconte Co. v. 
Costa, 23 N.E.2d 156, 304 Masa 253, 
126 A.L.R. 260—^Krogman v. Rice 
Bros. Co., 136 N.B. 161, 241 Mass. 
296. 

28 C.J. p 300 note 7. 

10. Ala.—Jackson v. Shipman, 28 
Ala. 488. 

28 C.J. p 300 note 8. 

11. Where evidence has all been 
heard by the court before garnishee’s 
amended answer was filed, the rule 
that the garnishee’s answer is to be 
considered as true does not apply.— 
Bloom V. Kahl, 256 IlLApp. 466. 

12. Mo.—^BYoholf V. Casualty Recip¬ 
rocal Exchange, App., 118 S.W.2d 
1026. 

28 C.J. p 300 note 9. 

Conclusion shown on subsequent ex. 
amination 

Where return of garnishee, filed 
on or before return day, denies any 
indebtedness to defendant, but, on 
examination of garnishee before con¬ 
clusion of trial, on requirement 
therefor under Rev.L.1925 § 2826, un¬ 
disputed facts disclose that denial of 
indebtedness contained in return was 
an erroneous legal conclusion as to 
the effect thereof, and that in truth 
and in fact garnishee, at time of 
service of process on him, was in¬ 
debted to defendant, return is not 
conclusive, and court must pronounce 
the correct legal conclusion of which 
undisputed facts admit.—Bishop 
Trust Co. V. Furstenburg, 28 Hawaii 
528. 

13. Me.—^Plummer- v. Rundlett, 42 
Me. 366. 

28 C.J. p 300 note 10. 

14. Mass.—^Jewett v. Morrison, 66 
N.B. 890, 176 Mass. 161. 

15. Ark.—Graham v. Littleton, 131 
S.W.2d 637, 198 Ark. 763. 

Ga.—^Knight v. Herring & McGehee, 
129 S.E. 626, 161 Ga^ 68, answer to 
certified questions conformed to J. 
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provision for the formation of an issue is made, the 
answer of the garnishee is conclusive as against 
plaintiff.^^ 

In garnishment proceedings against several gar¬ 
nishees, the disclosures cannot be taken in aid or 
explanation of each other, but each garnishee is to 
be held liable or discharged on his own disclosure 
only,^*^ unless they are proceeded against jointly.is 

As to defendant. The rule as to conclusiveness 
of the garnishee's answer means only that the an¬ 
swer will be conclusive on the question of the gar¬ 
nishee's liability under the garnishment process, and 
not as against the principal defendant.^^ 


h. As to G'amisliee 

In doubtful cases the answer of the garnishee will be 
construed most strongly against him, although It Is not 
to be construed with the same atrictness as an affidavit 
of defense. 

The answer of the garnishee in all doubtful cas¬ 
es, as where the answer is vague or evasive, will be 
construed most strongly against him,20 and any 
equivocation will subject the entire answer to sus¬ 
picion.^^ Yet it is not to be construed with the same 
strictness as an affidavit of defense,^^ and inferenc¬ 
es cannot be drawn from any supposed discrepancies 
in the answer against the fair and natural import 
of the language taken altogether.23 


B, Knight, Jr. v. Herring & Mc- 
Gehee, 131 S.E. 924, 36 Ga.App. 81. 
Ill._-Hamilton v. Thayers Bating 
Houses, 264 IlLApp. 88. 

Pa.—Schmidt v. Schmidt, 43 Lack. 
Jur. 224. 

Tex.—^Pirst Nat. Bank v. Wilson, Civ. 

App., 22 S.W.2d 546. 

28 C.J. p 300 note 13. 

''Sisdlosiire” Toy garnishee and flnd- 
Ing, thereon, under Gen.St.1918 §§ 

5917-6920, are not conclusive on 
plaintiff and garnishee.—^Parker, 
Peebles & Knox v. B1 Saleh, 141 A. 
884, 107 Conn. 545, 59 A.L.R. 1424. 

In respect of tme ownership of 
fund sought to be attached gar¬ 
nishee’s answer is not conclusive on 
court.—^Toung v. Nicholson, 107 P. 
•2d 177, 70 APP.D.C. 361. 

Xn Tennessee 

Under Shannon Code § 4831, Code | 
1932 § 8962, the answer of the gar¬ 
nishee is not conclusive where the 
sum in controversy is less than one 
thousand dollars, but plaintiff may 
controvert any facts contained there¬ 
in.—J. C. Mahan Motor Co. v. Lyle, 
67 S.W.2d 745, 167 Tenn. 193—Wyler 
V. Blevins, 82 S.W. 829, 113 Tenn. 
d28. 

16. Mich.—^Newell v. Blair, 7 Mich. 
103. 

28 C.J. p 300 note 14. 

Zn Massaohnsetts 

(1) The answers and statements 
of a trustee under oath are by vir¬ 
tue of the statute to be considered as 
true in determining how far he is 
chargeable, but on the Question of 
charging or discharging the trustee, 
either party may urge and prove 
facts not stated or denied by the 
trustee, which may be material.— 
Musolino Loconte Co. v. Costa, 23 N. 
B.2d 155, 304 Mass. 253, 125 A.L.R. 
250—^French v. Ballantyne, 21 N.E. 
2d 969, 303 Mass. 387—^Matthew Cum¬ 
mings Co. V. Grande, 184 N.E. 365, 
.281 Mass. 646—^Krogman v. Bice 
Bros. Co., 135 N.E. 161, 241 Mass. 
.295—28 C.J. p 300 note 14 [a] (1), 


(2) Answer of a trustee on infor¬ 
mation and belief does not prevent 
contradiction by allegation and proof. 
—^Musolino Loconte Co. v. Costa, su¬ 
pra—^Eastern Pur & Skin Co. v. 
Sternfeld, 123 N.E. 668, 233 Mass. 
210 . 

(3) Plaintiff may from time to 
time examine the garnishee to learn 
if he has property of defendant.— 
Jordon Marsh Co. v. Hale, 107 N.E. 
357, 219 Mass. 495. 

(4) The fact of ownership of the 
property by the principal defendant 
is to be determined by the trustee’s 
answer, or, if not shown therein, by 
other evidence.—^Rosenbush v. Bem- 
heimer, 97 N.E. 984, 211 Mass. 146, 
Ann.Cas.1913 A 1317. 

Xu Mlimesota 

A plaintiff in a garnishee proceed¬ 
ing cannot offer evidence contradict¬ 
ing the garnishee’s disclosure; but 
may adduce testimony to develop and 
explain facts admitted or disclosed 
by the garnishee.—Singer v. Eidel- 
blis, 190 N.W. 66, 163 Minn. 222. 

In. Nebraska 

In garnishment proceedings in aid 
of execution, only answer or testi¬ 
mony of garnishee may be consider¬ 
ed. If the judgment creditor desires 
to get the facts in part from other 
witnesses, he must proceed in other 
ways in aid of his execution.—Sear- 
cey V. Badgett, 288 N.W. 637, 137 
Neb. 186—Orchard & Wilhelm Co. v. 
North, 280 N.W. 272, 135 Neb. 39— 
Early v. Belgrade-Hord Co., 277 N. 
W, 696, 133 Neb. 884—Orchard & 
Wilhelm Co. v. North, 251 N.W..895, 
126 Neb. 723. 

In. Rhode Island 

(1) Under Pub.St. c 123 §§ 10-13 
which prescribes that the liability 
of the garnishee is to be determined, 
when he appears and makes affidavit, 
by his affidavit, and by his written 
examination supplementing it, if 
such examination is taken, this testi- 
nony, so authorized, is the only com¬ 
petent testimony by which the gar¬ 
nishee making affidavit can be charg- 


ed or discharged, and extrinsic evi¬ 
dence is not admissible for such pur¬ 
pose.—Wightman v. Kruger, 49 A. 
396, 23 R.I. 78—^Raymond v. Narra- 
gansett Tinware Co., 14 R.L 310. 

(2) A creditor cannot supplement 
a garnishee’s affidavit by extrinsic 
testimony and recover partly on the 
affidavit and partly on the testimony. 
—Sweet V. Read, 12 R.I. 121. 

17. Me.—Rundlet v. Jordan, 3 Me. 
47. 

2$ C.J. p 301 note 15. 

18. Ala.—^Pollock V. Jones, 11 So. 
529, 96 Ala. 492. 

28 C.J. p 301 note 16. 

19. U.S.—Central Loan & Trust Co. 
V. Campbell Commn. Co., 19 S.Ct. 
346, 173 U.S. 84, 43 L.Bd. 623, re¬ 
versing 49 P. 48, 5 Okl. 396. 

28 C.J. p 301 note 18. 

Oamishee’s admissions in disclo¬ 
sure do not bind the principal de¬ 
fendant.—^People’s Wayne County 
Bank v. Stott, 224 N.W. 352, 246 
Mich. 640, 64 A.L.R. 427. 

SOm Tex—Oklahoma Petroleum & 
Gasoline Co, v. Nolan, Civ.App., 
263 S.W. 660. 

28 C.J. p 301 note 21. 

21. R.I.—Cross V. Brown, 33 A. 147, 
19 R.L 220, affirmed 20 S.Ct. 131, 
176 U.S. 396,. 44 L.Bd. 211. 

22. Pa.—Collins v. O’Donnell, 191 A. 
22, 326 Pa. 366—Greco v. Rainal, 4 
A.2d 232, 134 Pa.Super. 99—Stewart 
V. Stewart, 200 A. 901, 132 Pa.Super. 
290—Stem & Co. v. Harrod, 90 Pa. 
Super. 327—^Dunn v. Brown, 89 Pa. 
Super. 370—Schwartz v. Schwartz, 
42 Pa.Dist. & Co. 608—^Renschler v. 
Pizano, 38 Lack.Jur. 157, 51 York 
Leg.Rec. 109, affirmed 198 A. 33, 
329 Pa. 249—C. I. T. Corporation 
V. Wear, 31 Luz.Leg.Reg. 304. 

28 C.J. P 301 note 23. 

23. Mass.—^Kelly v. Bowman, 12 
Pick. 383. 

NT.H.—Sampson v. Hyde, 16 NBL 492. 
28 C.J. p 301 note 24. 
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Where the answer of the garnishee admits an in¬ 
debtedness or liability for assets, he cannot after¬ 
ward contradict his answer by showing a state of 
facts different from that disclosed,2^ particularly in 
a collateral proceeding and it has been held that 
he cannot maintain a bill of interpleader, although 
he has incurred a liability by mistake.26 This rule, 
however, does not prevent him from correcting a 
mistake in his answer.27 An averment by way of 
conclusion admitting an indebtedness is superseded 
by a subsequent statement in the answer of the facts 
as to the indebtedness.28 

§ 224. - Liability of Garnishee upon Fail¬ 

ure to Answer or for False or In¬ 
sufficient Answer 

a. In general 

b. Action against garnishee 
a. In (reneral 

In some Jurisdictions a garnishee may be compelled 
to answer by rule or attachment for contempt. 

The failure or refusal of the garnishee to answer 
is tantamount to an admission on his part of liabil¬ 
ity for the full amount of plaintiif’s claim.29 In 
some jurisdictions the garnishee may be compelled 


38 C.J.S. 

to answer by rule®® or attachment®^ as for con¬ 
tempt. 

b. Action against Q-amisliee 

Under some statutes the plaintiff may Institute an 
Independent action against the garnishee on his failure 
to answer or to answer satisfactorily. 

In some jurisdictions the statutes provide that, if 
the garnishee fails to answer or if his disclosure is 
not satisfactory to plaintiff, plaintiff may proceed 
against him in an action instituted and conducted 
as an ordinary action between plaintiff and gar¬ 
nishee as defendant.®® The existence of such a 
statutory remedy has been held to preclude the tak¬ 
ing of judgment against the garnishee by default,®® 
although it has been held to be merely cumulative to 
a remedy by way of notice to the garnishee where 
his answer is unsatisfactory.®^ The action cannot 
be maintained where no jurisdiction has been ac¬ 
quired against the principal defendant;®® and it 
has been held that it cannot be prosecuted to final 
judgment or tried until judgment is recovered 
against defendant in the principal action and the 
attachment is sustained;®® but it has been held that 
the failure of the complaint to allege that the at¬ 
tachment was sustained does not render it subject 
to general demurrer,®*^ and that the issuance of ex¬ 
ecution against the attachment debtor, and a return 


24. N.H.—^Holden v. Brown, 19 N.H. 
163. 

28 CJ. p 301 note 25., 

25. Pa.-:—Baker's Appeal, 8 A. 766, 

2 Pa.Cas. 162, affirmingT 17 Phlla. 
510. 

26. IlL—^Mltckell v. Northwestern 
Mfg. & Car Co., 26 IlLApp. 296. 

27. Wls.—^Klauber v. Wright, 8 N. 
W. 893, 62 Wls. 303. 

28 C.Jf. p 301 note 28. 

28. Wis.—^Badger Lumber Co. v. 
Stem, 101 N.W. 1093, 123 Wls. 618, 

3 Ann.Cas. 802. 

29. N.D.—Storing v. Stutsman, 218 
N.W. 223, 66 N.D. 681. 

Default judgment for failure to an¬ 
swer see Infra §§ 254, 255. 
Judgment for Insufficient or unsatis¬ 
factory answer see infra S 253. 
Xn. ]5oiil8iaiLa 

Code Pract. art. 268 expressly pro¬ 
vides that the refusal or neglect of 
a garnishee to answer within the 
time allowed is to be considered as 
a confession that he has in his hands 
property belonging to the debtor suf- 
flcierit to satisfy the demand made 
against the debtor.—Spring v. Barr, 
120 So. 256, 9 LclApp. 732. 

30. W.Va.—O’Brien v. Camden, 3 W. 
■ Va. 20. 

28 C.J. p 302 note 84. 


31. Del.— In re Truarton, 48 A. 267, 
16 Del. 373. 

28 C.J. p 302 note 85. 

32. tr.S.—Wheeling Traction Co. v. 
Pennsylvania Co., D.C.Ohlo, 1 F. 
2d 478. 

Neb.—Searcey v. Badgett, 288 N.W. 
637, 137 Neb. 186^Temes v. Watke, 
279 N.W. 718, 134 Neb. 798. 

28 C.J. p 302 note 36. 

Pleading 

(1) The action may be brought hy 
an amended petition in the principal I 
action.—^Prater v. Dingus, 18 S.W.Sd I 
888, 230 Ky. 82—28 C.J. p 302 note 36 
Cd] (1), 

(2) Attachment was not required 
on amended petition in garnishment 
proceeding, where attachment was 
taken out on original petition and 

I garnishee filed answer thereto.—, 
Sutherland Bros. v. Stanley, 63 S.W. 
2d 487, 260 Ky. 417. 

(3) In independent action against 
garnishee, or in proceeding by amend¬ 
ed petition, plaintiff must state cause 
of action in favor of principal de¬ 
fendants against garnishee with the 
particularity that would be required 
if they were suing debtor, and the 
pleadings should be sufficiently defi¬ 
nite to enable court to render Judg¬ 
ment that will become res Judicata.— 

‘St. Matthews Bank & Trust Co. *v.' 
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Fairleigh, 82 S.W.2d 326, 269 Ky. 209 
—^Prater v. Dingus, supra. 

(4) A general denial is a sufficient 
answer in an action for an alleged 
unsatisfactory answer.—^Maroosis v. 
Catalano, 162 N.W. 569, 98 Neb. 284. 
Failure to show answer Incomplete 
"Failure, on the part of plainti/C, 
to show that the answer of garnishee 
was incomplete, will not defeat the 
action against him if he has money 
of defendant in attachment in his 
possession."—Cornish v. Russell, 49 
N.W. 379, 82 Neb. 897. 

Evidence held sufficient 
Neb.—Ternes v. Watke, 279 N.W. 718, 
134 Neb. 798—^Pope v. Kingman, 96 
N.W. 619, 2 Neb., Unoff., 184. 

33. Ark.—St Louis, I. M. & S. R. Co. 

V. Richter, 3 S.W. 56, 48 Ark. 349. 

34. Kan.—Fldorado Bxcb. Bank v. 
Gulick, 24 Kan. 369. 

35. Ohio.—Pope V. Hibernia ins. Co., 
^4 Ohio St 481. 

36. XJ.S.—Wheeling Traction Co. v. 
Pennsylvania Co., D.C.Ohio, 1 P.2d 
478. 

Ark.—^Adler-Goldman Commn. Co. v. 
Bloom, 37 S.W. 306, 62 Ark. 616. 

37. Ky.—^Asher v. Nicholson, 87 S. 

W. 262, 18 Ky.L. 673. 

28 C.J. p 34)2 note 41. 
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thereof unsatisfied, are not required before proceed¬ 
ing against the garnishee for an unsatisfactory an¬ 
swer.^® To render the garnishee liable to plaintiff 
it must be shown that there was property in his 
hands which could be subjected to plaintiff’s claim.^^ 

A stipulation that the garnishee may answer by 
affidavit instead of in open court, but not otherwise 
affecting the duty of the garnishee to make a dis¬ 
closure, is not a defense to an action under such a 
statute.^® 

Action in tort. An action for fraud lies against 
a garnishee who makes fraudulent representations 
in his disclosure to the detriment of plaintiff>l 
However, it has been held that a trustee cannot be 
held liable in an action on the case for falsehood 
and fraud in his disclosure, after a judgment has 


been rendered in the garnishment proceedings, dis¬ 
charging him on his disclosure.^^ 

By express provisions of the statutes in some ju¬ 
risdictions, however, a trustee who makes a false 
answer or affidavit is liable to plaintiff in an action 
on the case for any damages which may result to 
plaintiff thereby.'^^ Under other statutes, where the 
answers of the trustee are willfully false, he is lia¬ 
ble in an action of tort to pay to plaintiff the amount 
of his judgment^^ 

Further, it is in some instances provided that, 
where the trustee fails to render an account, he may 
be held liable for the full amount of the judgment 
against defendant'*® To hold the trustee liable for 
failure to render an account plaintiff must see to it 


33 . Neb.—^Pope v. Kingman, 96 N. 
W. 619, 2 Neb., Unoff., 184. 

39. Ky.—New Jersey Sheep & Wool 
Co. V. Traders* Deposit Bank, 46 S. 
W. 677, 104 Ky. 90. 20 Ky.Li. 565. 

40 . Neb.—Lau v. W. B. Grimes Dry- 
Goods Co.. 56 N.W. 964, 38 Neb. 
215. 

41. Ariz.—^Regan v. First Nat Bank 
of Arizona, 101 P.2d 214, 66 Ariz. 
320. 

CqIo.—I nternational State Bank of 
Trinidad v. Trinidad Bean & Ele¬ 
vator Co., 246 P. 489, 79 Colo. 2S6. 
Pleadlaig 

Complaint alleging that garnishee 
warehouseman fraudulently answer¬ 
ed that it did not know to whom 
goods belonged, and that plaintiff 
was put to expense to defend title, 
stated cause of action.—^International 
State Bank of Trinidad v. Trinidad 
Bean & Elevator Co., supra. 
Defenses 

Where assignee of goods held by 
defendant warehouseman sued on 
account of defendant's fraudulent an¬ 
swer as garnishee that it did not 
know to whom the goods belonged, 
the claim that plaintiff did not ten¬ 
der other warehouse receipts given 
for same goods before receipt for 
which plaintiff was assignee of orig¬ 
inal bailor was given was not per¬ 
tinent.—^International State Bank of 
Trinidad v. Trinidad Bean 8c Eleva¬ 
tor Co., supra. 

4a. N.H.—^Lyford v. Demerritt, 82 
N.H. 234. 

43 . R.I.— 'SL A. Grimwood v. Capi¬ 
tal Hill Bldg. & Const, Co.. 65 A. 
304, 28 R.I. 32—^Marshall v. Gray, 
69 A. 744, 26 R.I. 617. 

44 . Mass.—^Musolino Loconte Co. v. 
Costa, 23 N.E.2d 156, 304 Mass. 
253, 126 A.LuR. 260—^MacAusland 
V. Fuller, 118 N.B. 666, 229 Mass. 
316. 

28 C,J. p 802 note 47. 

38 C. J.S.-30 


4S. R.I.—^Baxter v. H. W. Tyas Co., 

148 A. 600, 50 B.I. 452. 

28 C.J. p 303 note 48. 

OIL afDLdavit 

(1) Under Gen.L..1923 c 353 $ 21, 
Gen.Ij.l896 c 254 § 21, any time be¬ 
fore execution has issued against 
principal defendant, garnishee, charg¬ 
ed by reason of his default, may be 
relieved from liability to direct ac¬ 
tion against him by filing, with clerk 
of court in which he was charged, 
affidavit setting out property he 
holds as garnishee, that failure to 
die affidavit at proper time was^occa- 
sioned by accident, mistake, unfore¬ 
seen cause, or want of actual notice, 
and by paying double fees paid him 
as garnishee to such clerk at time 
of filing affidavit.—^Rondlna v. Vos- 
selman, 180 A. 337, 56 R.L 239—Mar¬ 
shall V. McCormick, 62 A. 212, 27 R.L 
367. 

(2) Where execution has issued 
against principal defendant and gar¬ 
nishee who is charged by reason of 
his default, garnishee may be re¬ 
lieved from liability from direct ac¬ 
tion against him by tendering affi¬ 
davit to officer holding the execution. 
—Rondlna v. Vosselman, supra. 

(3) Where the execution has been 
held and not served on the garnishee 
until approximately its return day, 
the garnishee has a reasonable time 
after such return day to file the 
necessary affidavit and make the 
payments.—^Rondina v. Vosselman, 
supra—^Newton v. Newton, 171 A. 920, 
54 R.I. 186. 

(4) Where attorney for Judgment 
creditor retained execution against 
garnishee until day before its return 
day, garnishee’s tender, two days 
after return day, of statutory affida¬ 
vit, charges, and amount due defend¬ 
ant to officer charged with service of 
execution was made within reason- 
■ able tiijae.—“Newton v. Newton, 171 A. 
'920; 54 R.L 186. 

, (5X Where execution on Judgment 
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was, issued against principal defend¬ 
ant and garnishee, and garnishee was 
charged by reason of default, ajid 
did not file affidavit at proper time, 
garnishee was not entitled, under 
statute, to be relieved from liability 
to direct action against him, where 
tender of affidavit and payment of 
double fees to him as garnishee were 
not made for two months after re¬ 
turn day of execution.—^Rondlna v. 
Vosselman, supra. 

(6) Other cases see 28 C.J. p 303 
note 48 [c] (2), (8). 

ShowliLg nacassaxy 

(1) Plaintiff must proceed, as in 
any other action on the case, to 
prove all the elements necessary for 
recovery. One of such elements is 
that the Judgment obtained by plain¬ 
tiff against the original defendant 
has not been paid in whole or in part. 
—Curley v. Arcand Spring Co., 194 
A. 698, 69 R.I. 140. 

(2) A Judgment creditor, introduc¬ 
ing no evidence that garnisheed for¬ 
eign corporation was ever charged 
by court adjudication, that execution 
against debtor was taken out and re¬ 
turned unsatisfied, or that Judgment 
was not paid by debtor, failed to 
make prima facie showing entitling 
her to recover amount of Judgment 
in action of case against garnishee, 
even if latter was properly served 
with process by leaving attested copy 
of writ with clerk at garnishee's 
office in state.—Curley v. Arcand 
Spring Co., supra. 

Defenses available 

Where garnishee is charged by 
reason of its default in original case, 
it may offer any defense it may have 
inj an action against it to recover 
amount for which it is charged, since 
the charging by reason of default 
is not considered a Judgment. Any 
dicta to the contrary in Vaughan V- 
Purlong, 12 R.I. 127 are not to be 
adopted.—Rondina v. Vosselman, 180 
A. 337, 65 R.I. 239. , , . * 
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that all statutory requirements have been fully 
met.4® 

I 225. Delivery of Property or Pa3nnent of 
Debt to Of&cer or into Court 

The garnishee usually may relieve himself of liability 
by payment of the amount owing by him, or delivery 
of the property of the defendant in his possession, to the 
officer serving the writ, or to the court. 

It is a well settled rule, sometimes embodied in ex¬ 
press statute, that a garnishee may relieve himself 
of liability by payment of the amount, owing by him, 
or delivery of the property of defendant in his pos¬ 


session, to the officer serving the writ,47 or to the 
court.4S However, the garnishee is not compelled 
to make such payment or delivery, this being a mat¬ 
ter of privilege with him,^^ unless under the statute 
the court may require the garnishee to turn over to 
the court,50 or to the sheriff or like officer,5i the 
property or credits of defendant in his hands. Fur¬ 
ther, it has been held that the court, even in the ab¬ 
sence of statutory authority, has the inherent pow¬ 
er, when necessary for the protection of the rights 
of the parties interested, to compel the garnishee to 
pay into court during the pendency of the proceed¬ 
ings the property or credits in his hands.^^ 


46^ R.I.^Baxter v. H. W. Tyas Co., 
148 A. 600. 60 R.I. 452, 

Payment of fees 

(1) Where officer serving attach¬ 
ment paid trustee less than lawful 
fee, trustee was not reuuired to make 
return, and could not, in default 
thereof, be held for amount of judg¬ 
ment against defendant.—Baxter v, 
H. W. Tyas Co., supra. 

(2) Trustee accepting officer's pay¬ 
ment in attaching estate of defend¬ 
ant In trustee's hands did not waive 
lawful fee, where It was not shown 
that trustee knew that fee tendered 
was insufficient.—Baxter v. H. W. 
Tyas Co., supra. 

47- CaL—Bunnell v, Wynns, 66 P.2d 
267, 13 Cal.App.2d 114. 

Ky.—Black Mountain Corporation v. 
Parsons, 126 S.W.2d 874, 277 Ky, 
486. 

Mo.—^Ivy V. La Rue,' App., 168 S.W. 
2d 232. 

Utah.—^Henderson & Johnson v. 
Hooper Sugar Co., 236 P. 239, 65 
Utah 241, 45 A,L.R, 637, followed 
in Henderson & Johnson v. Pingree 
Sugar Co., 236 P. 244, 65 Utah 240. 
28 C.J. p 303 note 51. 

Payment or other satisfaction of 
judgment see infra $ 294. 

At any time before final judgment 

Judgment entered’ for plaintiffs 
against the garnishees was a "final 
judgment," within Rev.St.l919 S 1852, 
providing that the garnishee may, 
"at any time before final judgment, 
discharge himself, by paying or de¬ 
livering same or so much thereof as 
the court shall order to the sheriff, 
from all further liability on account 
of the property, money, or debts so 
paid or delivered.”—^Locke v. Wood¬ 
man, 240 S.W. 498, 210 Mo.App. 90. 
Oonseut of plaintiff 

Under Rev.St.l919 § 1862, entitling 
garnishee to discharge himself frcgn 
further liability by payment to sher¬ 
iff at any time before final judgrment 
the amount thereof, or as much there¬ 
of as the court shall order, plaintiff's 
consent to the pa 3 nnent of such sum 
is not necessary.—Locke v. Wood¬ 
man, supra. 


4A Ky.—^Black Mountain Corpora¬ 
tion v. Parsons, 126 S.W.2d 874. 277 
Ky. 486. 

Mo.—^Aach V. Pippart, App., 261 S. 
W. 929. 

Utah.—^Henderson & Johnson v. Hoo¬ 
per Sugar Co., 236 P. 239, 66 Utah 
241. 46 A.L.R. 637. 

28 C.J. p 303 note 52. 

Payment to derk 

"Payment into court” within law 
authorizing garnishee to pay money 
to sheriff or into court means pay¬ 
ment to clerk of court.—^Linson v. 
Barnes, 277 P. 233, 136 Okl. 237. 

Fact that defendant has withdrawn 
and spent the money garnished was 
immaterial, where It appeared that 
defendant had filed bond and later de¬ 
posited a sufficient amount of money 
with the garnishee, who thereupon 
paid it into the registry of the court. 
—Garrett v. Big Bend Plantation Co., 
233 S.W. 1079, 150 Ark. 180. 

Leave to pay money into court re¬ 
fused 

While a garnishee is frequently 
permitted to pay a fund admittedly 
due a judgment debtor into court 
when confronted with conflicting 
claims thereto, a grarnishee who is 
the real owner of property subject 
to a mortgage in favor of the judg¬ 
ment debtor will not be allowed to 
pay interest into court on a bare al¬ 
legation that it understands that 
there is "some dispute” regarding 
the ownership of the mortgage; if 
no notice of any claim to ownership 
by one other than the judgment 
debtor and record mortgagee has 
been given, it is entitled to make 
nayment to him, and, if such notice 
has been given, it should specify the 
Identity of the other claimant and 
the nature of the claim.—Schwartz v. 
Schwartz, 42 Pa.Dlst & Co. 608. 

4A Iowa.—^Randolph v. Heaslip, 11 
Iowa 87. 

28 C.J. p 303 note 53. 

50. Mo.—State ex reL Rabiste v. 
Southern, 264 S.W. 166, 300 Mo. 
417. 

Heb.—Orchard & Wilhelm Co. v. 
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North, 280 N.W. 272, 136 Neb. 39— 
Van Kirk v. Beckley, 242 N.W. 358 
123 Neb. 148. 

28 C.J. p 303 note 54. 

5L Idaho.—Sullivan v. Mabey, 264 
P. 233, 46 Idaho 595. 

28 C.J. p*303 note 65. 

For benefit of creditor 
Provision authorizing order for de¬ 
livery of garnished property to sher¬ 
iff pending garnishment?: proceedings 
is for benefit of attaching creditor, 
not intervening claimant.—Sullivan 

V. Mabey, supra. 

Order before answer 

Under Rev.Stl919 S 1863, provid¬ 
ing that, "if it appear” that gar¬ 
nishee is possessed of any of de¬ 
fendant’s property, the court in vaca¬ 
tion may order delivery thereof to 
the sheriff, or permit garnishee to 
retain it on executing a bond to 
plaintiff the court may require gar¬ 
nishee to deliver it to the sheriff, 
after a hearing on due notice, before 
garnishee is required to answer and 
has been heard at the return term. 
—State ex rel. Rabiste v. Southern, 
254 S.W. 166, 300 Mo. 417. 

Admission of indebtedness 
Court can summarily order gar¬ 
nishee to pay judgment creditor debt 
admittedly owing judgment debtor 
only if garnishee admits his indebt¬ 
edness at hearing.—Stivaly Bros. v. 
Bartolozzo, 153 A. 266, 9 N.J.Mlsc. 
143. 

52. Wis.—Orton v. Noonan, 27 Wls. 
672. 

28 C.J. p 304 note 66. 
impounding fund in equity 
Where garnishee’s answer was not 
denied, garnishee, who was not 
shown to have had notice that equity 
court order impounding fund and di¬ 
recting payment into registry of 
court was intended to apply to gar¬ 
nishee, was not required to comply 
with such order, but, if garnishee 
had knowledge that order applied to 
iim, he could not disregard it.—^Mag¬ 
nolia Petroleum Co. v. Wasson, 92 S. 

W. 2d 860, 192 Ark. 664. 
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der of this character will not be made where the in¬ 
debtedness is denied,53 or the amount is unascer¬ 
tained,®^ or there is no claim that the garnishee will 
not safely keep the fund,®® or the garnishee claims a 
lien on the property.®® 

An order of court for a garnishee to pay money 
attached into court decides nothing with regard to 
the right of claimants to the money,®7 but the court 
may order the money deposited paid over to plain- 
ciff.®® Plaintiff is not entitled to an order for the 
pa)mient over of the money deposited to him until 
he has obtained judgment against the principal de¬ 
fendant.®® Where the garnishment proceedings are 
adjudged void after payment of money by the gar¬ 
nishee into court, by the court’s order, the court 
should order the money to be returned to the gar¬ 
nishee.®® 

Effect of payment or delivery as to defendant or 
claimants. Under the statutes in some states, a pay¬ 
ment or delivery into court in pursuance of a valid 
order requiring it affords protection against further 
liability to the same extent as does obedience to the 
judgment against the garnishee.®^ However, it has 
been held that a voluntary payment by the garnishee 
does not have a like effect, ®2 although it has also 
been held that payment into court without an or¬ 
der requiring it absolves the garnishee from liability 
to the principal defendant.®® Where the court has 
failed to acquire jurisdiction, the garnishee cannot 
relieve himself from liability to defendant by a pay¬ 


ment into court.®^ Where, by mistake as to the 
identity of defendant, the garnishee pays money in¬ 
to court which in fact belongs to another, he is not 
protected.®® Under a statute providing that the 
garnishee may exonerate himself from further re¬ 
sponsibility by paying over to the sheriff the amount 
owing by him to defendant, a garnishee does not 
exonerate himself by paying to the clerk of court 
money not owing to defendant.®® 

Where the garnishee prior to the return term of 
the writ pays to the officer the money or credits 
sought by the. writ, such payment merely discharges 
the garnishee from further liability because of the 
money or credits thus paid and does not relieve him 
from liability to account for any further property 
or money of the judgment debtor which may come 
into his possession or debts which may accrue to 
the judgment debtor from him between the date of 
payment and the time of filing the answer.®*^ 

§ 226. Traverse of Answer and Issues There¬ 
on 

a. In general 

b. Necessity 

c. Time for making contest 

d. Requisites and sufficiency 

e. Notice of contest 

f. Amendment 

g. Reply 

h. Waiver of defects or irregularities 


53 . Cal.—^Hartman v. Olvera, 61 Cal. 
501—G-. Cavaglieri Mortg. Co. v. 
Superior Court in and* for Los An¬ 
geles County, 260 P. 700, 79 Cal. 
App. 665. 

54. Ohio.—Orlopp v. Schueller, 4 
Ohio Cir.Ct.N.S., 611, 26 Ohio Clr. 
Ct. 127. 

28 C.J. p 304 note 68. 

55. IOW8U—^Hawarden State Bank v. 
Kessler, 109 N.W. 210, 131 Iowa 
691. 

58. Iowa.—Smith v. Clarke, 9 Iowa 
241. 

Wash.—Coombs v. Davis, 7 P. 860, 2 
Wash.T, 466. 

57. S.C.—Arnold v. Lord, 16 S.aL. 
538. 

28 C.J. p 304 note 61. 

58. fraudulent procurement of or- 
der 

Evidence failed to show that attor¬ 
neys obtained order on clerk of court 
to pay over garnished money to them 
by fraud, concealment, or misrepre¬ 
sentation.—^Pendergast v. Muns, 238 
N.W. 344, 69 S.D. 136. 


58. Wash.—State v. Pitzhenry, 92 
P. 898, 48 Wash. 130. 

28 C.J. p 304 note 62. 

6 a Neb.—Yeiser v. Cathers, 102 N. 
W. 612, 73 Neb. 317. 

61. Neb.—^Peterson v. Kingman, 81 
N.W, 847, 59 Neb. 667. 

28 C.J. p 304 note 66. 

Payment to interpleader 

Liability of defendant on check 
was discharged, where proceeds in 
hands of drawee bank as grarnishee 
were ordered paid to interpleader.— 
Ellis V. Citizens* State Bank, 10 S. 
W.2d 8, 178 Ark. 191. 

Payment into court after acceptance 
of order 

In action by holder of order which 
bank was deemed to have accepted, 
bank could not defend on ground that 
in another action by third creditor 
against drawer as defendant and 
bank as garnishee, to which action 
holder was not party, bank paid 
funds into court under adjudication 
that order was not binding on bank. 
—^Mendell v. Union State Bank of 
Clay Center, Kan., 46 P.2d 869, 142 
Kan. 84. 


62. Ala.—Bessemer Sav. Bank v. An¬ 
derson, 32 So. 716, 134 Ala. 343, 92 
Ani.S.H. 38. 

Cal.—Brown v. Ayre, 33 Cal. 626, 91 
Am.D. 656. 

28 C.J. p 304 note 66. 

63i Ky.—^Black Mountain Corpora¬ 
tion V. Parsons, 126 S.W.2d 874, 277 
Ky. 486. 

64. Kan.—Egnatik v. Review State 
Bank of Kansas City, 216 P. 1100, 
114 Kan. 106, 49 A.L.R, 1409. 

Mich.—^Vaselopolous v. Hackley Nat. 
Bank, 190 N.W. 624, 220 Mich. 681. 

Wis.—^Rlley v. State Bank of De 
Pere, 269 N.W. 722, 223 Wis. 16. 

28 C.J. p 304 note 67. 

65- Wash.—Bailey v. B. C. Miller 
Cedar Lumber Co., 286 P. 57, 166 
Wash. 673. 

Xnvoice showing idmitlty of -gar¬ 
nishee’s creditor 

Wash.—^Bailey v. B. C. Miller Cedar 
Lumber Co., supra. 

ea Iowa.—^Western Fruit & Candy 
Co. V. Petersberger, 143 N.W. 399, 
161 Iowa 436. 

67. Mo.—Ivy V. La Rue, App., 168 
S.W.2d 232. 
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a. Itn General 

An Issue on the answer of a garnishee is to be raised 
in the manner prescribed by statute. The evidence must 
conform to the issues. 

The garnishment statutes ordinarily provide the 
manner in which plaintiff, if dissatisfied with the 
disclosure of the garnishee, may raise an issue there- 
on.®8 Under some statutes defendant may also con¬ 
trovert the answer of the garnishee.®^ However, 
where defendant has assigned all his interest in the 
impounded fimd, he may not traverse the garnishee’s 
answer, 70 and, where a garnishee answers that he 
is indebted to defendant who denies the indebted¬ 
ness, the amount of which is applied by the judg¬ 
ment to payment of defendant’s debt in suit, he is 
in no manner injured and, therefore, is not entitled 
to traverse the garnishee’s answer.71 By express 
provision of some statutes defendant is entitled to 


show that the garnishee is indebted to him in a 
greater amount than he states in the answer.72 
Where a garnishee has answered that he is not in¬ 
debted, the question of his liability can be raised in 
the garnishment proceedings by his cogarnishees, 
whose liability would be increased in the event of 
his discharge, and determined in that proceeding 73 

Where the garnishee raises the objection that the 
property or fund sought to be reached belongs to 
a third person, see supra § 204, it is for plaintiff to 
contest the question of ownership by tendering issue 
thereon.74 The fact of an assignment of the in¬ 
debtedness, disclosed by the answer, may be trav¬ 
ersed by plaintiff,76 as may also its validity.73 

Proof and variance. The evidence must be in 
conformity with the pleadings and issues.77 Where 
the answer is not traversed, it is usually regarded 


68 . Ark.—Graham v. Littleton, 131 
S.W.2d 637, 198 Ark. 763. 

28 C.J. p 304 note 70. 

Contradiction of answer see supra S 
223. 

Scope of issues and inquiry see infra 
§ 236. 

Separate action agrainst grarnishee see 
supra S 224 b. 

Cireditor xnay rule gamisliee to 
plead to issue and gro to trial where 
gramishee denies liability to principal 
defendant or shows a defense against 
such defendant.—Collins v. O’Donnell, 
191 A. 22, 826 Pa. 366—Schwartz v. 
Schwartz, 42 Fa.Dist. & Co. 608. 

FUing of intexxogatozles or examina- 
tiou 

It Is true that a disclosure not 
showing an indebtedness to defend¬ 
ant or personal property held for him 
does not in and of Itself authorize 
any Judgrment against the garnishee. 
Such a disclosure, however, is but 
a step in the framing of the statu¬ 
tory issue and such issue is open to 
plaintiff without the filing of inter¬ 
rogatories or an examination before 
a judge or commissioner.—Kelly 
Springfield Tire Co. v. Harrlty, 219 
N.W. 762, 242 Mich. 516—Christian 
v. Wayne, Circuit Judge, 188 N.W. 
869, 219 Mich. 37—Hobson v. Kelly, 
49 N.W. 633, 87 Mich. 187. 

Supplemental complaint 

(1) Under Mason St.1927 § 9367, 
where the garnishee, on full disclo¬ 
sure, denies his liability, plaintiff 
may move the court at any time be¬ 
fore the gramishee is discharged, on 
notice to both defendant and the gar¬ 
nishee, for leave to file a supplemen¬ 
tal complaint making the garnishee 
a party to the action, and setting 
forth the facts on which he claims to 
charge him, and, if probable cause 
is shown, such motion shall be grant¬ 
ed.—Gudbrandsen V. Pelto, 287 N.W. 
116, 206 Minn. 607. 


(2) Purpose of supplemental com-, 
plaint is to traverse the disclosure 
of the garnishee by showing that he 
is liable to defendant where he de¬ 
nies such liability, and to carry thej 
pending grarnishment forward to trial 
and judgment.—Gudbrandsen v. Pel¬ 
to, supra—Gilloley v. Sampson, 281 
N.W. 8, 203 Minn. 233. 

(3) Where garnishee denies 11a -1 
bility on full disclosure, the gar- 
nlsher is entitled to file a supple¬ 
mental complaint only by leave of 
court after a showing of probable 
cause that the garnishee is liable.— I 
Gudbrandsen v. Pelto, supra. 

<4J The phrase “probable cause" 
means some showing by evidence 
which fairly and reasonably tends to 
show existence of facts alleged.—: 
Gudbrandsen v. Pelto, supra. j 

(6) Supplemental complaint in gar¬ 
nishment proceeding is not fatally 
defective because it merely alleges 
indebtedness by garnishee to defend¬ 
ant and does not state facts on 
which such conclusion was based, as 
directed by statute.—^Hansen v. Wil- 
mers, 202 N.W. 708, 162 Minn. 139. 

(6) Other cases see 28 C.J. p 298 
note 90 [dl. 

Traverse and offer to pay gruiil8hee'’s 
interest in property 

Where garnishees in their answer 
asserted that they were mortgagees 
of the chattels garnished, plaintiff 
could, under Code 1921 § 162, trav¬ 
erse the answer and, in the alterna¬ 
tive, pray leave to pay the mortgage 
debt.—^Bank of Grand Junction, v. 
Bank of Vernal, 266 P. 660, 81 Colo. 
483. 

Testimony of garnishees taken be¬ 
fore clronlt oonrt commissioner 
makes statutory issue as against 
affidavit in garnishment.—^Duncan v. 
Kirker, 233 N.W. 341, 252 Mich. 863. 

69. Tex.—^Pirst Nat. Bank v. Foley, 
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Civ.App., 26 S.W.2d 314, error re¬ 
fused. 

70. Tex.—^Dallas Packing Co. v. 

Kimberling, Civ.App., 289 S.W. 149. 
71- Tex.—^Dallas Packing Co. v. 
Kimberling, supra. 

72. Ala.—Graves v. Cooper, 8 Ala. 
811. 

28 C.J. p 306 note 71. 

73. Iowa.—Creasap v. Bower, 41 
Iowa 210. 

74. Ala.—^Poster v. Walker, 2 Ala. ' 
177. 

28 C.J. p 305 note 74. 

76. Ala.—^Fortune v. State Bank, 4 
Ala. 386. 

28 C.J. p 306 note 76. 

When asslgrnment confessed 
An allegation that the debt sought 
to be garnished was assigned before 
notice of the proceedings is not con¬ 
fessed by a pleading denying the 
assignment,, and alleging that, if 
there was one, it was fraudulent, as 
the latter plea is not incompatible 
with the denial.—^People’s Sav. Bank 
V. Hoppe, 111 S.W. 1190, 132 Mo.App. 
449. 

76. Ala.—Goodwin v. Brooks, 6 Ala. 
836 

IlL—Wilhelm! v. Haffner, 62 la 222. 

28 C.J. p 306 note 76. 

77. lowcL—Schooley v. Bfnor, 209 N. 
W. 408, 202 Iowa 141. 

28 C.J. p 810 note 51. 

Admissibility of evidence see infra 
§ 229. 

ITnder garnishee’s general denial 

of any indebtedness to defendant or 
possession of ' goods belonging to 
him, any evidence with reference to 
the indebtedness due by the gar¬ 
nishee should be admitted.—^Norwich 
Union Indemnity Co. v. Willis, 168 
So. 418, 124 Fla. 137, 127 Fla. 238. 
Evidence held admissible 

(1) In Injured person’s attach¬ 
ment execution proceeding, against 
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as conclusive, see supra § 223, and evidence contra¬ 
dicting its allegations is inadmissible.'^^ Where a 
defense set up in the answer is repugnant to that 
shown by the proof, the variance is fatal.^^ A de¬ 
nial of possession of property belonging to defend¬ 
ant may be sustained by proof of title in a third per- 
son.^^ Where plaintiff alleges merely that at a 
certain date the garnishee was indebted to defend¬ 
ant for services rendered, payment may be shown by 
the garnishee under a general denial of indebted¬ 
ness.^^ 

b. Necessity 

The plaintiff need not traverse the answer of the 
•garnishee where it Is satisfactory to him or where It 
presents an issue for consideration by the court. 

While, as has been noted supra § 223, the answer 


of the garnishee is ordinarily to be taken as true un¬ 
less controverted, plaintiff need not take issue on 
the answer of the garnishee where it is satisfactory 
to him,*^ or he does not controvert the facts stat¬ 
ed nor need he take issue as to matters which 
are merely suggested,^^ or which are abandoned^® 
by the garnishee, or which present an issue for the 
consideration of the court.®® Where defendant 
gives a dissolution bond, the answer of the garnishee 
need not be traversed.®^ Where the statute pro¬ 
vides that the affidavit for garnishment shall be 
deemed a complaint in the action against the gar¬ 
nishee, and that his answer shall be his answer in 
the action, the garnishee’s denial of indebtedness or 
liability is sufficient to form an issue.®® 

Under other statutes the mere denial by the gar- 


company issuing automobile liability 
policy covering persons using insured 
automobile with insured’s permis¬ 
sion, but excluding persons operating 
automobile repair shop, garage, sales 
agency, service station, or public 
parking place, it was proper to ask 
driver of insured automobile whether 
or not he operated a garage and re¬ 
pair shop, a sales agency, a service 
station, etc., since those were occu¬ 
pations within exception of policy 
and were definitely set up in the an¬ 
swer which the garnishee filed.— 
Shane v. Commercial Casualty Ins, 
Co., D.C.Pa., 48 F.Supp. 161, affirmed, 
CC,A., Shane v. Barger, 132 F.2d 644. 

(2) Other cases see Spring v. Barr, 
120 So. 256, 9 Lia.App. 782—^28 C.J. 
p 310 note 61 [a]. 

:asvldeiice held inadmissible 

(1) Where no Issue of fraud had 
"been raised in garnishment proceed¬ 
ing against Insurer of owner of auto¬ 
mobile, which had been loaned to 
gamisher’s employee at time of acci¬ 
dent, trial court did not err in ex¬ 
cluding testimony that omnibus 
-clause had been removed from the 
policy by the attachment of a rider 
through alleged fraud of insurer’s 
, agent.—Stanfield v. W. C. McBride, 
Inc., 88 P.2d 1002, 149 Kan. 567. 

<2) Court files and entries of ap¬ 
pearances for surety company in 
personal injury actions, dismissed by 
plaintiff after securing Judgment 
against one of various defendants, 
were inadmissible as evidence in gar¬ 
nishment proceeding, instituted by 
such plantllC at instance of assignee 
-of Judgment, to show that assignee 
was insurer of subcontractor, who 
committed tort for which Judgment 
-was secured, and paid money, al¬ 
leged to have been paid for assign¬ 
ment, in settlement of other actiona 
—Norwich Union Indemnity Co. v. 
Willis, 168 So- 418, 124 Fla. 137, 127 
.Fla. 23S. 


(3) Evidence that funds held by 
garnishee had been used for purpose 
of paying prior labor liens against 
Judgment debtor was properly ex¬ 
cluded, where issue of judgment debt¬ 
or’s insolvency was not properly be¬ 
fore court, and no evidence was of¬ 
fered of Judgment debtor's adjudica¬ 
tion of insolvency, or that laborers 
had perfected lien.—First Nat. Bank 
& Trust Co. of Tulsa v. LundQuist, 
46 K.2d 624, 172 Okl. 453. 

(4) Other cases see Bowoldt, for 
Use of Flanagan v. Cook County 
Farmers Mut. Ins. Co., 26 N.E.2d 
908, 306 IllJ^pp. 93—28 aX p 310 
note 51 Cb], 

Ownership of property 

(1) District court clerk, as custo¬ 
dian of certificate of deposit, payable 
to one tmder whose endorsement he 
held it, in lieu of ball for defend¬ 
ant’s release from custody, may deny 
defendant’s ownership and demand 
proof thereof.—Simmons v. Beeson, 
206 N.W. 667, 201 Iowa 144. 

(2) Other cases see 28 C.X p 310 
note 61 [cj. 

78L Ark.—^Kochtitzky & Johnson v. 
Malvern Gravel Co„ 111 S.W.2d 
478, 196 Ark. 84—^Magnolia Petrol¬ 
eum Co. V. Wasson, 92 S.W.2d 860, 
192 Ark. 664—Southwestern Gas & 
Electric Co. v. W. O. Perkins & 
Son, 49 S.W.2d 606, 185 Ark. 830. 

7^1 HI.—Chicago First Baptist 

Church V. Hyde, 40 HL 150. 

28 C.J. p 311 note 62. 

Proving asslgriuneiLt under denial of 
indebtedness 

Garnishee, under an answer mere¬ 
ly denying indebtedness, cannot show 
assignment of defendant’s claim, as 
it could on answer under Code 1907 
§ 4328, alleging claim of title to the 
debt by a third person.—Bloch Bros. 
V. Liverpool & London & Globe Ins. 
Co., 94 So. 662, 208 Alsu 623. 
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Proving set-off under answer of "no 
funds” 

Where grarnishee bank answered 
in effect "no funds,” It could prove 
that it had charged off deposit 
against Indebtedness.—^Levinson v. 
Home Bank & Trust Co., 169 N.E. 
193. 337 IlL 241, reversing 251 Ill. 
App. 523. 

80. Mo.—^Ete.mra Bros. v. Herrell, 
App., 200 S.W. 776. 

8 L Or.—Bobertson v. Bobertson, 62 
P. 377. 37 Or. 339, 82 Am.S.B. 766. 

82. Tex.—Johnston v. M. System 

Stores, Civ. App., 48 S.W.2d 800, 
reversed on other grounds M. Sys¬ 
tem Stores V. Johnston, 76 S.W.2d 
603, 124 Tex. 238—Canfield v. 

Wright, Civ.App., 267 S.W. 301. 

28 C.J. p' 305 note 78. 

83. Tex.—San Antonio v. Stevens, 
Civ.App., 126 S.W. 666—Swearing¬ 
en V. Wilson, 21 S.W. 74, 2 Tex. 
Civ. App. 157- 

84. U.S.—Hatcher v. Hendrie & 
Bolthoff Mfg. & Supply Co., Colo., 
133 F. 267, 68 C.C.A 19. 

85b U.S.—Central Loan & Trust Co. 
V. Campbell Commn. Co., Okl., 19 
S.Ct. 346, 173 U.S. 84, 43 L.Ed. 623. 
28 C.J. p 805 note 81. 

88. ZnsolveiLoy of defendant 

PlaintlfTs pleading attacking gar¬ 
nishee's answer was unnecessary, 
where garnishee’s answer presented 
issue as to defendant’s insolvency. 
—^First Nat. Bank v. Foley, Tex.Clv. 
App., 26 S.W.2d 314, error refused. 

37. Ga.—^Jackson v. Hogan, 89 S.E. 
184, 18 Ga.App. 219. 

28 C.J. p 305 note 82. 

38. Wis.—^Platt v. Sauk County 
Bank, 17 Wis. 222. 

28 C.J. p 305 note 83. 
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nishee of indebtedness or liability will not raise 
such an issue where not denied by plaintiff,89 and 
under rule of court plaintiff may be required to 
traverse the answer of a garnishee who denies pos¬ 
session of assets.^® In some jurisdictions the gar¬ 
nishment process lapses and the garnishee is re¬ 
leased where plaintiff or the seizing creditor fails 
to traverse the answer within the time limited.^^ 

The discontinuance by plaintiff of a motion to 
traverse the answers of a garnishee is not an ajd- 
mission of the correctness of those answers in an¬ 
other suit92 

c. Time for Making Contest 

The traverse to the garnishee’s answer must be filed 
within the time limited by statute, unless such time is 
extended by the court. 

The answer or disclosure of the garnishee must 


be traversed within the time, if any, prescribed Ijy 
statute,^^ unless an extension of time is allowed by 
the court.24 Where the statute does not designate 
any time within which the garnishee’s answer must 
be controverted, the traverse may be filed at any 
time prior to the taking of a judgment by default.25 

dL Eeqnisites and Sufficiency 

The traverse to the garnishee's answer muat be in the 
form and contain the allegations prescribed by statute. 
Unless required by statute It need not be verified. 

Under the statutes ordinarily formal pleadings are 
not requisite to present an issue on the answer of 
the garnishee,®^ a mere suggestion that plaintiff 
wishes to traverse the return being sufficient in some 
jurisdictions,^'^ or a notice to the garnishee that he 
elects to take issue on the answer.28 Jn other ju¬ 
risdictions, the issue is raised by controverting affi- 


89. Mo.—^McCause v. McClure, 38 
Mo. 410—^Rees v. Peck-King' Mortg. 
Co„ 230 S.W. 666, 206 Mo.App. 690. 
Tlie issue is not raised by the in¬ 
terrogatories and answer of the gar¬ 
nishee, but by the denial of the au- 
swer and reply thereto.—Cowell v. 
Employers* Indemnity Corporation, 
34 S.W.2d 706, 326 Mo. 1103—^Bandy 
V. American Ry. Express Co., Mo. 
App., 263 S.W. 102—Rees v, Peck- 
King Mortgage Co., 230 S.W, 666, 206 
Mo.App. 690—Hax v. Acme Cement 
Plaster Co., 82 Mo.App. 447. 

90. Answer alleging amount unas- 
certainable 

Indiana County Ct.Rules, rule 40, 
requires plaintiff in attachment exe¬ 
cution to traverse the anawer of a 
garnishee who denies that he has as¬ 
sets in his hand subject to attach¬ 
ment, on penalty of dissolution of 
the attachment for failure so to do. 
Such a rule is not applicable to a 
case where the garnishee admits pos¬ 
session of certain funds, but avers 
that it cannot ascertain how much, 
if any, will remain subject to the 
attachment after payment of certain 
prior liabilities.—In re Stifiier*s Es¬ 
tate, 79 Pa.Super. 361. 

91. La.—Johnson v. Bolt, App., 146 
So. 376. 

28 C.J. p 306 note 87 [d]. 

Where answers of garnishee are 
oonditlonal or qualified, or disclose 
an unqualified denial of liability to 
defendant, a rule to traverse must be 
filed within twenty days, as provid¬ 
ed by Act 1884 No. 73, to prevent the 
property, rights, or credits in the 
hands of the garnishee from being 
automatically released. It is in such 
class of cases where the introduction 
of evidence is necessary to fix the 
garnishee’s liability that a rule to 
traverse is necessaxy.—Johnson v. 
Bolt, supra. 


Where record oontained proof of 
all pertinent facts without the neces¬ 
sity of introducing further evidence, 
and garnishee’s answers in effect 
raise question of law, rule to trav¬ 
erse garnishee’s answers is not in¬ 
dispensable under Act 1884 No. 73. 
—^Johnson v. Bolt, supra. 

iTudgment debtor need not be made 
party to rule to traverse garnishee’s 
answers to interrogatories propound¬ 
ed by Judgment creditor.—Chalmette 
Petroleum Corporation v. Myrtle 
G-rove Syrup Co., 144 So. 730, 176 La. 
969. 

Expiration of fieri facias before mle 
to traverse filed 

La,—ChaJmette Petroleum Corpora¬ 
tion V. Myrtle Grove Syrup Co., 
supra. 

92. La.—Olivier v. Majors, 63 So. 
323. 133 La. 764. 

93. Ala.—Cox v. Thomas, 113 So. 
261, 216 Ala. 282—Shepherd Motor 
Co. V. Henderson Land & Lumber 
Co.. 104 So. 334, 213 Ala. 196. 

28 C.J. p 306 note 87, p 297 note 69 
[a]. 

XU Louisiana 

(1) Under Act 1884 No. 73, all pro¬ 
ceedings to traverse the answer of 
the garnishee should be taken with¬ 
in twenty days after the answer is 
filed.—Securities Finance Co, v. 
Phipp, App., 167 So. 747—Johnson v. 
Bolt, App., 146 So. 376—28 C.J. p 306 
note 87 [d] (1). 

(2) Plaintiff, failing to traverse 
seasonably answers of garnishees, 
was without right to attack assign¬ 
ments of funds in hands of gar¬ 
nishees.—Charles B. Nelsen & Co. v. 
Rodriguez, 133 So. 347, 172 La. 14. 

(3) Rule to traverse garnishee’s 
answers to interrogatories propound¬ 
ed by Judgment creditor was not 
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shown to have been tardily filed, 
where record did not show that no¬ 
tice of filing of garnishee’s answers 
had been served on creditor.—Chal¬ 
mette Petroleum Corporation v. Myr¬ 
tle Grove Syrup Co., 144 So. 730, 175 
Lcl 969. 

(4) Other cases see 28 CJ. p 305 
note 87 [d] (2) (3). 

94. Ala.—Cox v. Thomas, 113 So. 
261, 216 Ala. 282. 

28 C.J. p 305 notes 88, 87 [c]. 
Discretion of ooiixt 
In garnishment action, question 
concerning failure of plaintiff to re¬ 
ply to answer of garnishee defend¬ 
ant within statutory period and the 
granting of extension of time to file 
a reply related to a matter of prac¬ 
tice, and motion for relief was ad¬ 
dressed to the discretion of the trial 
court.—Schmidt v. Blankschien, 294 
N.W. 49, 235 Wis. 686. 

imtil Judgment in garnishment pro¬ 
ceeding, parties may file pleadings, 
allowed by court and not prohibited 
by law, unless court’s allowance is 
abuse of discretion.—State Bank & 
Trust Co. V. W. O. Horn & Bro., Tex,. 
Civ.App., 296 S.W. 698. 

95. Tex.—^Pirst Nat. Bank v. Foley, 
Civ.App., 26 S.W.2d 314, error re¬ 
fused. 

96. W.VSL—^Lanham v. Lanham, 4- 
S.E. 273, 30 W.Va. 222. 

28 C.J. p 306 note 89. 

97. N.C.—^Brenizer v. Supreme Coun¬ 
cil R. A., 63 S.E. 836, 141 N.C. 409,. 
6 L.R.A.,N.S., 236. 

9& Okl.—Elk City First Nat. Bank 
V. Huff, 118 P. 682, 29 Okl. 647. 

28 C.J. p 306 note 91. 

Necessity and sufficiency of notice 
see infra subdivision e of this sec¬ 
tion. 
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davits.^® A demurrer by plaintiif to the garnishee’s 
answer has been held to be a proper way of bringing 
a case to a hearing on the answer.^ It is, however, 
-unnecessary to demur to the answer of a garnishee, 
in order to test the legal sufficiency of the facts 
therein stated, to show that no judgment should be 
rendered against him for plaintiff, a motion for 
judgment on the answer being sufficient.^ 

Writing. Unless otherwise permitted by stat¬ 
ute, where garnishment proceedings are in a court 
of record, pleadings by way of traverse to the gar¬ 
nishee’s answer should be in writing.^ 

Verification. The traverse need not be verified,^ 
unless verification is required by statute.® 

Contents. The traverse must contain such alle¬ 
gations as are required by statute.® The traverse 


should present a direct issue on the truth of the 
answer.^ Facts, and not conclusions, should be stat¬ 
ed.® 

Under some statutes a traverse that merely denies 
the truth of the answer is sufficient.^ However, 
where under the statute the issue is formed on plain¬ 
tiff’s denial of the answer and the garnishee’s re¬ 
ply thereto, the denial when viewed as a petition 
must contain a sufficient statement of facts on which 
the recovery is sought against the garnishee to con¬ 
stitute a cause of action.^® By express provision 
of some statutes, plaintiff must state in what par¬ 
ticular he believes the answer of the garnishee to 
be incorrect or imtrue.^1 Where the statute permits 
plaintiff to set up other facts not stated or denied 
by the trustee, the allegations must be clear and 
distinct setting forth the other facts to be proved.^^ 


59 . Tex.—Durfee Mineral Co. v. City 
Nat. Bank of Temple, Civ.App., 236 
S.W. 616, dismissed for want of ju¬ 
risdiction. 

28 C.J. p 306 note 92. 

Adversary proceedlngf resulting' from 
affidavit 

Affidavit controverting garnishee's 
answer maJces an adversary proceed¬ 
ing having elements of an original 
■suit. At that stage the proceeding 
ceases to be and becomes more than 
purely a process in aid of an execu¬ 
tion of the judgment against the 
principal defendant—Subscribers to 
Fidelity Lloyds of America v. Ly- 
day, Tex,Civ.App., 6 S.W.2d 563. 

1 . Pa.—^Pox v. Reed, 3 Grant 81— 
Schlayer v. Bowers, 30 Pa.Co. 636. 

2 . Miss.—^Beer v. Hooper, 32 Miss. 
246. 

-3. Ark.—^Beasley v. Haney, 132 S.W. 

646, 96 Ark. 668. 

28 C.J. p 306 note 96. 

-4. Ill.—^Pine Tree Lumber Co. v. 
Central Stock & Grain Hxch., 140 
Ill.App. 462, affirmed 87 N.E. 639, 
238 Ill. 449. 

N.C.—^Brenlzer v. Supreme Council 
R. A.. 63 S.B. 835, 141 N.C. 409, 6 
L.R.A.,N.S., 235. 

Bm Ala.—Shepherd Motor Co. v. Hen¬ 
derson Land & Lumber Co., 104 So. 
334, 213 Ala. 196. 

28 C.J. p 306 note 97. 

‘Where statute reauires answer um* 
der oath 

Under Ohio Gen.Code §§ 11830, 

11847, 11861, which require the an¬ 
swer of a garnishee to be under oath, 
and provide that, if the answer is un¬ 
satisfactory to plaintiff, he may pro¬ 
ceed against the garnishee by civil 
.action, any form of pleading which 
seeks to take issue on the answer 
must be under oath.—^Wheeling Trac¬ 
tion Co. V. Pennsylvania Co., D.C 
Ohio, 1 F.2d 478. 


A Ala.—Shepherd Motor Co. v. Hen¬ 
derson Land & Lumber Co., 104 
So. 334, 213 Ala. 195. 

Availability of other propearty to sat¬ 
isfy claim 

Garnishment creditor's answer con¬ 
troverting garnishee's answer was 
not defective because not alleging 
that debtor had no other funds or 
property from which creditor could 
satisfy claim.—^Maury v. Toledo Log¬ 
ging Co., 1 P.2d 896, 163 Wash. 663. 

7. Ga.—Sanders v. Miller, 60 Ga. 654. 
28 C.J. p 306 note 99. 

& Colo.—^Day v. Bank of Del Norte, 
230 P. 785, 76 Colo. 223. 

9- Ga.—^Executive Committee of 
Baptist Convention v. Smith, 161 
S.B. 143, 44 Ga.App. 184, affirmed 
166 S.E. 673, 176 Ga. 643—Roberts 
V. Citizens’ Bank & Trust Co., 127 
S.B. 621, 33 Ga.App. 626. 

28 C.J. p 306 note 1. 

Allegation of contingency of debt 
Garnishee's answer, alleging that 
indebtedness to principal defendant 
was contingent only, was sufficiently 
controverted by plaintiff's denial.— 
Blackwell Oil Sc Gas Co. v. Maddux, 
27 S.W.2d 614, 181 Ark. 726. 

Traverse of garnishee’s answer 
was properly overruled where plain¬ 
tiff relied solely on garnishee's hav¬ 
ing admitted indebtedness several 
days before suit, but on cross exami¬ 
nation stated that he did not know 
that any such indebtedness existed 
on the day of the service of the sum¬ 
mons of garnishment.—Burley v. 
Lindstrom, 161 S.E. 162, 44 Ga.App. 
260. 

10. Mo.—South Central Securities 
Co. V. Vernon, 54 S.W.2d 416, 227 
Mo.App. 486—^Federal Truck Co. of 
St Louis V. Mayer, 270 S.W. 407, 
216 Mo.App. 443—^Bandy v. Ameri¬ 
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can Ry. Express Co., App., 263 S. 
W. 102. 

28 C.jr. p 306 note 2. 

Recovery on ground not pleaded by 
plaintiff 

Plaintiff cannot recover against 
garnishee on ground that debtor and 
garnishee mutually abandoned auto¬ 
mobile contract on which debtor 
made down payment where plain¬ 
tiff’s denial of - garnishee's answer 
pleaded no such ground.—South Cen¬ 
tral Securities Co. v. Vernon, 64 S.W. 
2d 416, 227 Mo.App. 486. 

Xn liouislaua 

Traverse to answers made to in¬ 
terrogatories in garnishment proceed¬ 
ings should contain every essential 
and material allegation which would 
be required to be stated in a petition 
had defendant himself instituted ac¬ 
tion in his own name agrainst gar¬ 
nishee.—^National Park Bank v. Con¬ 
cordia Land Sc Timber Co., 105 So. 
234, 169 La. 86. 

11 . Ala.—Gladden v. Columbiana 
Sav. Bank, 180 So. 648, 236 Ala. 
641—Shepherd Motor Co. v. Hen¬ 
derson Land Sc Lumber Co., 104 So. 
334, 213 Ala. 196. 

28 C.J. p 306 note 3. 
tmiLeoesaary allegatioiui 
Where statute provided for contest 
of garnishee’s answer by oath of 
plaintiff or his attorney that he be¬ 
lieves answer to be untrue, after 
which plaintiff must allege in what 
respect answer is untrue to make up 
issue under direction of court, in¬ 
clusion of respect in which plaintiff 
believed answer to be untrue with 
averment that plaintiff or his attor¬ 
ney believed answer to be untrue 
did not render contest subject to 
motion to quash.—Garrison v. First 
Nat. Bank, 163 So. 624, 231 Ala. 71. 

12 . Me.—Stedman v. Vickery, 42 Me. 
132. 

28 c.jr. p 807 note 4 [a]. 
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e. Notice of Contest 

Unless required by statute, notice of the filing of a 
traverse to the garnishee’s answer need not be given. 

Notice of the filing of a traverse to the answer 
of the garnishee need not be given,unless such 
notice, within a prescribed time, is required by stat- 
ute.^4 Plaintiff’s statutory notice of issue served 
in response to the garnishee’s original answer must 
be deemed as the notice of issue in response to the 
substituted answer interposed pursuant to a stipu¬ 
lation that the latter answer might be substituted for 
the original one, especially where the findings of 
fact declared in express terms that a trial was 
had.i5 

f. Amendment 

The court may permit the plaintiff to amend hla 
traverse to the garnishee’s answer. 

Where plaintiff’s traverse to the garnishee’s an¬ 


38 C.J.S. 

swer is defective he may be granted leave to 
amend,16 but error, if any, in declining to allow 
an amendment is without injury, where the amend¬ 
ment sets up the same grounds as were embraced in 
a former contest, on which issue had been joined.i7 

g. Reply 

Under some statutes issues in garnishment are made 
up by a denial of the garnishee’s answer and a reply 
thereto. 

Under some statutes, issues are made up by the 
denial of the garnishee’s answer, stating the grounds 
on which a recovery is claimed, and the reply there- 
to.i6 Where the case is treated as though a reply 
has been filed, the absence of a reply cannot be tak¬ 
en advantage of after verdict.!® 

Under other statutes new matter in the aflGidavit 
replying to the answer is taken as denied or avoid¬ 
ed without any rejoinder being filed, and the mat¬ 
ter is thus at issue without further pleadings.®® 


13. Ill.—^Pine Tree Lumber Co. v. 

Central Stock & Grain Exch., 140 

IlLApp. 462, affirmed 87 N.E. 539, 

238 Ill. 449. See Wabask H. Co. v. 

Hombuckle, 131. IlLApp. 357. 

14. N.D.—Mahon v. Pansett, 115 N. 

W. 79, 17 N.D. 104. 

28 C.J. p 307 note 5. 

‘Wliere gamishee aaswors dlsclos- 
ing an indebtedness and stating facts 
showing that the fund is exempt, he 
is under no duty to take any further 
notice of the case in the absence of 
due service of notice that his answer 
is controverted,—Smith v. Security 
Inv. Co., Tex.Civ.App., 16 S.W.2d 926. 

In Georgia 

(1) Under acts 1897 p 54, Code 
1910 § 5284, notice of the filing of a 
traverse of the answer of a gar¬ 
nishee in a proceeding in a court 
other than a justice’s court must be 
given in 'Writing at least ten days 
before the trial.—Sims v. Price, 50 
S.B. 960, 123 Ga- 98—^Milton County 
Bank v. Bagwell, 165 S.E. 151, 45 Ga. 
App. 450—^Payne v. Brown Const. Co., 
162 S.E. 410, 44 Ga.App. 592^Haney 
& Tinsley v. Owens, 147 S.B. 720, 39 
Ga.App. 462. 

(2) Garnishee’s affidavit of illegal¬ 
ity is authorized, where garnishee 
was not given notice of traverse to 
his answer and it did not appear that 
ha was inaccessible.—Milton County 
Bank v. Bagwell', supra. 

(3) Garnishee’s mere presence in 
the courtroom when issue made by 
traverse to his answer of no indebt¬ 
edness was tried and judgment ren¬ 
dered against him would not dis¬ 
pense with the right to' previous 
written notice of the traverse re¬ 
quired by statute, or amount to waiv¬ 
er of such notice.—^^Iton County 


Bank v. Bagwell, 165 S.B. 151, 45 Ga, 
App. 450. 

(4) Other cases see 28 C.J. p 307 
note 5 [a] (2)-.(4). 
xn Kansas and Oklahoma 

(1) In order to contest the answer 
plaintiff must, within twenty days, 
serve on the garnishee a notice in 
writing that he elects to take issue 
on the answer. 

U. S.—^London & Lancashire Indem¬ 
nity Co. of America v. Courtney, 
C.C.A.Okl., 106 .F.2d 277. 

Kan.—^Plrst State Bank of Greeley 
County V. Lowder, 294 P. 852, 132 
Kan. 216. 

28 C.J. p 307 note 5 [cj. 

(2) Garnishee’s consent to filing of 
plaintifTs notice to take issue with 
garnishee’s answer did not cure de¬ 
lay in filing or waive garnishee's 
rights.—^Flrst State Bank of Greeley 
County V. Lowder, supra, 

(3) Garnishee’s consent to filing 
notice of issue on facts in gar¬ 
nishee’s answer does not waive in¬ 
sufficiency inhering in notice itself.— 
First State Bank of Greeley County 

V. Lowder, supra. 

16- Wls.—Ellison v. Straw, 97 N.W. 
168, 119 Wis. 502. 

IGi Ala,—Garrison v. First Nat. 

Bank, 163 So. 624, 231 Ala, 71. 

28 C.J. p 307 note 8. 

Time for amendment 
Plaintiff should have been permit¬ 
ted to amend affidavit contesting gar¬ 
nishee’s answer, although request to 
amend did not come until after rul¬ 
ing on motion to quash contest and 
rendition of judgment of discharge, 
where record showed that judgment 
was contemporaneous with or so 
closely followed ruling, on motion to 
quash that plaintifTs offer to amend 
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was made as soon as possible.—Gar¬ 
rison V. First Nat Bank, supra. 

17. Ala,—Curtis v. Parker, 33 So. 
935, 136 Ala, 217. 

18. Mo.—Bandy v. American Ry. Ex¬ 
press Co., App., 253 S.W. 102. 

28 C.J. p 307 note 10. 

Denial and reply oonstltute the 
pleadings 

Mo.—^Frohoff V. Casualty Reciprocal 
Exchange, App., 113 S.W:2d 1026. 
Sole issues are those made up by 
denial and reply.—Cowell v. Employ¬ 
ers’ Indemnity Corporation, 34 S.W. 
2d 705, 326 Mo. 1103—^Frohoff v. 

Casualty Reciprocal Exchange, Mo. 
App., 113 S.W.2d 1026—South Cen¬ 
tral Securities Co. v. Vernon, 64 S. 

W.2d 416, 227 Mo.App. '486—^Texas 
Co. V. Asphalt Distributing Co., 33 S. 
W.2d 1003, 224 Mo.App. 1192. 

Averments insufficient to tender 
issne of fact need not be replied to. 
—Parks V. Heman, 7 Mo.App. 14--28 
C.J. p 307 note 13. 

Admissions in reply 
In garnishment proceeding against 
insurer, garnishee’s reply to plain¬ 
tiff’s denial admitted execution and 
issuance of policy and liability under 
insuring clause of policy.—Cowell v. 
Employers’ Indemnity Corporation, 
34 S.W.2d 705, 326 Mo. 1103. ' 
Pleading prior levy 
If a garnishee receives the prop¬ 
erty sought to be attached from the 
sheriff in a prior levy, it is proper 
for him to plead that fact in his an¬ 
swer to the tender of issue to the 
writ of garnishment thereto.—^Peevey 
V. Dickson, 224 P. 808, 26 Arlz. 212. 

19. Mo.—^Boardman v. Beeker, App.i 
195 S.W. 608—Parks v. Heman, 7 
Mo.App. 14. 

20. j Colo.—Jones v. Langhorne, 84 P. 
997,' 19 Colo. 206. 
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h. Waiver of Defects or Irr^nilarities 

A Joinder in issue between plaintiff and garnishee on 
the truth of the garnishee's answer waives any previous 
irregularities. 

A joinder in issue between plaintiff and garnishee 
on the truth of the garnishee’s answer is a waiver 
of any previous irregularities,and motions made 
thereafter for the dismissal of the contest on the 
grounds of such irregularities come too late and 
should be overruled.^^ Where notice by the princi¬ 
pal debtor is duly served, containing relevant aver¬ 
ments, and there is no traverse of such averments 
and no issue is formed on such notice, as required 
by statute, the introduction of evidence by the debt¬ 
or in support of such averments is a waiver of the 

irregularity.2S 

Where garnishees were not notified and were not 
present at a trial of an issue claimed to have been 
raised on a denial of their answers, they did not 
waive plaintiff’s failure to file a written traverse of 

such answers.24 

§ 227. Evidence as between Pl aintiff and 
Garnishee 

Questions of evidence arising between plaintiff 
and the garnishee, more particularly questions as to 
presumptions, see infra § 228 a, burden of proof, see 
infra § 228 b, and as to the admissibility, see infra 
§ 229, or the weight and suflSciency, see infra § 230, 
of evidence, or the effect of the answer or disclo¬ 
sure of the garnishee as evidence, see infra § 231, 
are discussed in the sections which have been spe¬ 
cifically referred to. 

Examine Pocket Parts for later cases. 


§ 228. -Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

General rules as to presumptions apply as between 
the plaintiff and the garnishee. Presumptions which 
would be recognized in an action between the garnishee 
and the principal defendant may be indulged either for 
or against the garnishee, whose liability will not ordi¬ 
narily be presumed unless in case of a failure to answer. 

Plaintiff is entitled to the same presumptions as 
against the garnishee as would arise from the same 
evidence in an action by defendant against the gar- 
nishee,25 and the converse of the rule applies in fa¬ 
vor of the garnishe<j.26 There is ordinarily no pre¬ 
sumption of liability on the part of the garnishee, 
and it must be made to appear affirmatively.^*^ An 
indebtedness or liability once established is presumed 
to continue,^^ but there is no presumption against 
the truth of the garnishee’s denial of liability to the 
judgment debtor at or since inception of ffie gar¬ 
nishment proceeding, even though he may have been 
indebted to him at an earlier date.^S Where serv¬ 
ice of the garnishment and pa3anent are made on 
the same day, and the exact time of service is shown 
but not of payment, the presumption is that the serv¬ 
ice was prior to the payment.^O The presumption 
prevails that execution has been issued on a judg¬ 
ment under which garnishment is applied for and 
that the judgment is not dormant ;3i and, in gar¬ 
nishment proceedings on an amended judgment, the 
presumption, in the absence of contrary evidence, is 
that notice of motion to amend was waived, or given 
in some way.32 If the garnishee’s answer admits 
the possession of notes belonging to.defendant, and 


Wash.—Washlngrton Brick, Lime & 
Mfgr. Co. v. Traders’ Nat. Bank, 89 
P. 167, 46 Wash. 23, 123 Am.S.R. 
912. 

31. Tex.—State Bank & Trust Co. v. 
W. O. Horn & Bro., Civ.App., 296 
S.W. 698. 

28 C.J. p 307 note 14. 

Contoutloii that issue as to «rar. 
uishee’s UabiUty was not triable on 
rule to traverse gramishee’s answers 
to interrogratories propounded by 
Judgrment creditor was waived by 
failure to file formal exception at 
opening of trial.—Chalmette Petrol¬ 
eum Corporation v. Myrtle Grove 
Syrup Co., 144 So. 730, 176 La. 969. 

Failure to ooutrovert gramishee’s 
answer within statutory time pre¬ 
scribed was waived by grarnishee’s 
permitting trial without objection.— 
State Bank & Trust Co. v. W. O. 
Horn & Bro., Tex.Civ.App., 296 S.W. 
698. 


Objection that issue was not em¬ 
braced in controverting aiUdavit 
comes too late after final judgment, 
where garnishee voluntarily went to 
trial on issues formed by court.— 
State Bank & Trust Co. v. W. O. 
Horn & Bro., supra. 

23. Ala.—^Birmingham Nat, Bank v. 

Mayer, 16 So. 520, 104 Ala. 634. 
23. Wls,—Singer v. Townsend, 10 
N.W, 366, 63 Wis. 126. 

24i Ark,—^Beasley v. Haney, 132 S. 
W. 646, 96 Ark. 668. 

25. Pa.—Fessler v. Ellis, 40 Pa. 248. 

26. N.C.—Gee v. Cumming, 3 N.C. 
398. 

Vt.—Holt V. Ladd, 44 A. 69. 71 Vt 
204. 

28 C.J. p 307 note 20. 


27- Iow€u—^Paul Davis Dry Goods 
Co. V. Paul, 218 N.W. 276, 206 Iowa 
49L 

Pa--^Edmunds v. Barascope Corpo¬ 
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ration, 168 A. 303, 104 Pa.Super. 
173. 

Tex.—Orleans Mfg. Co. v. Hinkley, 
Civ.App., 61 S.W.2d 865. error dis¬ 
missed. 

28 C.J. p 308 note 21. 

28. Pa,—^Fessler v. Ellis, 40 Pa. 248. 
28 C.J. p 308 note 22. 

29. Md.—J. Cueva Co. v. B. Lancast¬ 
er Williams & Co., 126 A, 849, 146 
Md. 626. 

SO. Kan.—Sutton Electric Supply 
Co. V. Fourth Nat. Bank, 64 P.2d 
34, 36, 146 Kan. 160, Quoting Cor¬ 
pus cruris; 

Me.—^Harris v. Somerset & K. H. 
Ca, 47 Me. 298—Fairfield v. Paine, 
23 Me. 498, 41 Am.D. 367. 

31. Tex.—^Baze v. Island City Mfg. 
Co., Civ.App., 94 S.W;. 460. 

32. Tex.—Gerlach Mercantile Co, v. 
Hughes-Bozarth-Anderson Co., Civ. 

, App., 189 S.W. 784. 
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he refuses to state their amount, on being special^" 
interrogated thereon, he is presumed to have had a 
sufficient amount to satisfy the demand of plaintiff.^^ 
The fact that property involved in a garnishment is 
in a building occupied by the garnishee and a ware¬ 
house company does not raise a conclusive presump¬ 
tion that such property was in the possession of 
the garnishee, or in the joint possession of garnishee 
and warehouse ccmpany, where the property was 
not placed there by the gamishee.^^ 

Garnishee’s failure to ans^tver raises a presump¬ 
tion that it is indebted to the debtor in an amount 
sufficient to satisfy the creditor’s claim.35 

b. Burden of Proof 

(1) In general 

(2) Contradiction of garnishee’s answer 

(3) Burden on garnishee 

(1) In General 

Generally speaking, the burden rests on the plaintiff 


in garnishment proceedings to prove every fact essential 
to show the liability of the garnishee, such as a garnish, 
able debt and funds or property of the debtor in the 
hands of the garnishee, and under some statutes the 
plaintiff also has the burden of proving the existence of 
a judgment on which he bases his claim, and the return 
of execution thereon unsatisfied. 

As in other civil proceedings, the burden of proof 
is, as a general rule, to be determined by the issues 
presented by the pleadings,and such burden usu¬ 
ally rests on plaintiff and not on the garnishee,37 
since the burden rests on plaintiff to establish the 
facts essential to the liability of the garnishee.38 
Thus the burden rests on plaintiff to show a gar- 
nishable debt,39 the amount of the garnishee’s in¬ 
debtedness to defendant,^® and funds or property 
of the debtor in the garnishee’s hands.'^i The bur¬ 
den is on plaintiff to establish the facts essential to 
the liability to garnishment of a debt evidenced by 
negotiable paper.^3 Likewise the burden is on plain¬ 
tiff to show that an assignment of the indebtedness 
was not prior to the garnishment,^3 or that an al¬ 


as. La.—Gaty v. Franklin M. & F. 
Ins. Co., 12 La.Ann. 272. 

34. Tex.—Moore v. Hiona Products, 
CIv.App., 146 S.W,2d 906. 

35. Tex.—Norton v. B. & A. Drill¬ 
ing Co., Com.App., 34 S.W.2d 1095, 
reversing B. & A. Drilling Co. v. 
Norton, Clv.App., 20 S.W.2d 413. 

36. La.—^Diamond Paper Co. v. Pen- 
rite Creamery, App., 142 So. 344. 

28 C.J. p 808 note 27. 

Proof of all poxtioiis of record In 
garnishment proceedings is unneces¬ 
sary to sustain Judgment against 
garnishee.—^Bloom v. Kahl, 255 Ill. 
App. 456. 

37- Mo.—^Locke v. Woodman, App., 
226 S.W. 352. 

3& U.S.—Western Ceuaualty & Sure¬ 
ty Co. V. National Mut. Casualty 
Co., 117 P.2d 440, 441, citing Corpus 
Juris. 

Ga.—Cox V. White, 117 S.E. 768, 30 
GaApp. 263. 

Ill.—^Jones, for Use of Mobley v. 
Manufacturer's Casualty Ins. Co.. 
40 N.E.2d 545, 313 IlLApp. 886. 

Kan.—Standeld v. W. C. McBride, 
Inc., 88 P.2d 1002, 149 Kan. 667. 
Md,—^Eastern Shore Trust Co. v. 
Lockerman, 129 A. 915, 148 Md. 
628—J. Cueva Co. v. R. Lancaster 
Williams & Co., 125 A. 849, 850. 145 
Md. 526, citing Corpus Juris. 
Mass.—^French v. Ballantyne, 21 N. 
E,2d 969, 303 Mass. 387—^Krogman 
V. Rice Bros. Co., 136 N.EL 161, 241 
Mass. 295. I 

Mo.—South Central Securities Co, v. 
Vernon, 64 S.W.2d 416, 227 Mo.App. 
486. 

Or.—Solomon v. Kenner, 255 P. 471, j 
121 Or. 407. 


Pa.—O'Brien v. Radford, 171 A. 296, 
113 Pa. Super. 88. 

Tex.—^Downs v. Cason, Civ.App., 250 
S.W. 471—Magnolia Petroleum Co. 
V. Lockwood Nat. Bank, Civ.App., 
227 S.W. 363. 

Wis.—Maxcy v, Peavey, 190 N.W. 84, 
178 Wis. 401. 

28 C.J. p 308 note 29. 

Decree for distributiou of decedest’s 
estate 

One garnishing the shares of re¬ 
spective distributees of an estate In 
the hands of an administrator has 
the burden of proving that a decree 
ordering distribution of the estate 
has been entered In the administra¬ 
tion proceedings.—^Downs v. Cason, 
Tex.Civ.App,, 250 S.W. 471. 

39- III.—^Harris v. Montag, 247 IlL 
App. 89. 

Tex.—^Belva Oil Co. v. Lowe, Civ. 
App., 27 S.W.2d 599—^Hatley v. 
West Texas Nat. Bank of Big 
Spring, CIv.App.. 272 S.W. 671, re¬ 
versed on other grounds, Com.App., 
284 S.W. 540. 

Subsegueut indebtedness 
A Judgment creditor had burden 
of proving that garnishee became in¬ 
debted to Judgment debtor after serv¬ 
ice of garnishment writ. 

U.S.—^Western Casualty & Surety Co. 
V. National Mut. Casualty Co., CL 
C.A.M1SS., 117 P.2d 440. 

Tex.—Callihan v. Colorado Nat. ‘Ra/nk 
Civ.App., 74 S.W.2d 285. 
Unconditional and existing character 
of indebtedness 

In garnishment proceedings, plain¬ 
tiff had burden to show that payment 
of notes and contracts, executed in 
connection with sales of land created 
an unconditional existing indebted¬ 
ness from garnishee to defendant._ 
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Hansen v. Wllmers, 202 N.W. 708 
162 Minn. 139. 

40. HI.—^Harris v. Montag, 247 Ill. 
App. 89. 

Mo.—^Pickering v. Hartsock, 287 S.W. 
819, 221 Mo.App. 868. 

41. Pa.—^Hollander v. Kressman, 17 
A.2d 669, 143 PaSuper. 32—O'Brien 
V. Radford, 171 A. 296, 113 Pa 
Super. 88. 

Tex.—^Belva Oil Co. v. Lowe, Civ. 

App., 27 S.W.2d 699. 

Baaifc deposit 

Burden rested on Judgment credi¬ 
tor throughout garnishment suit to 
prove that deposit in garnishee bank 
belonged to Judgment debtor.—^Nes- 
bit V. Dallas Bajik & Trust Co., Tex 
Civ.App., 82 S.W.2d 692. 

Property held as agent 
In garnishment proceedings, plain¬ 
tiff had burden of proving that gar¬ 
nishee, who with his own money pur¬ 
chased goods owned by defendant at 
mortgage foreclosure sale, held prop¬ 
erty as defendant’s agent.—Commer¬ 
cial Importing Co. v. Wear, 41 P.2d 
777, 180 Wash. 669. 

Judgment debt 

Where the ownership of Judgments 
sought to be attached is in issue, the 
burden rests on plaintiff in garnish¬ 
ment proceedings to prove that they 
were beneficially owned by defendant 
and not by another.—Golder v. Bo- 
gash, 198 A. 149, 329 Pa. 350. 

42. Tex—^Davis v. First Nat Bank, 
Civ.App., 136 aW,2d 269. 

28 C.J. p 308 note 30. 

43. IlL—^Williams v. West Chicago 
St. R. Co., 101 IlLApp. 291, afilrmed 
64 N.B. 1024, 109 Ill. 57. 

Iowa—^Weire v. Davenport H Iowa 
49, 77 Am.D. 132. 
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legcd assignment was invalid,as that it was fraud¬ 
ulent.^ 5 

Judgment and execution. In some jurisdictions, 
where the proceeding is based on a judgment against 
the principal defendant, the burden is on plaintiff to 
prove the existence of the judgment on which the 
proceeding is based,and the issuance of an execu¬ 
tion thereon, and its return unsatisfied.-*? it has 
been held that plaintiff must prove the existence of 
the judgment, although the suit between plaintiff 
and garnishee is described in the garnishment pro¬ 
ceedings as being based on a judgment against the 
principal defendant,or although the parties in a 
statement of facts agree that plaintiff’s claim is a 
proceeding on a judgment rather than on an open 
indebtedness but, on the other hand, it has been 
held that, where the judgment is described in the 
garnishment, the implied admission of its existence 
by the answering of the garnishment supplies the 
want of proof to that effect.^O Where application 
for a writ of garnishment is filed at the same time 
as the main suit, or prior to final judgment in the 
latter, the garnishment proceedings are merely an¬ 
cillary to the main suit and no burden rests on 
plaintiff to prove entry of judgment in the main 
suit inasmuch as the court will take judicial notice 
of all proceedings in such main suit.®i 

Citizenskip, Under some statutes plaintiff must 


prove that he was a citizen of the state or of some 
other of the United States at the time of suing out 
the writ of attachment.®^ 

In case of a misnomer or misdescription of de¬ 
fendant in the writ of garnishment, the burden is 
on plaintiff to prove affirmatively that the garnishee 
otherwise had notice of the identity of the defendant 
in the suit.®^ 

(2) Contradiction of Garnishee’s Answer 

On a traverse of the garnishee's answer the burden 
rests on the plaintiff to show the falsity of the answer 
and to prove the Indebtedness of the garnishee to the 
principal debtor and the garnishee’s possession of funds 
or property of such debtor in contravention of the gar¬ 
nishee’s denial of such matters. 

Where plaintiff denies the truth of the answer, 
the burden of establishing its falsity ordinarily rests 
on him.®^ So, where the answer or proof of gar¬ 
nishee denies indebtedness to defendant, the burden 
is on plaintiff to prove the existence of such indebt¬ 
edness,®® where the answer of the garnishee alleg¬ 
es that property involved belongs to a third person, 
the burden-is on plaintiff to prove such allegation 
untrue,®® and, where the garnishee denies the pos¬ 
session of funds or property belonging to defend¬ 
ant, plaintiff must establish such possession.®^ 
Likewise, where plaintiff asserts that the amount of 
the garnishee’s indebtedness is greater than is ad- 


44 . IIL—Wilhelmi v. HafCner, 52 Ill. 

222 . 

45. III.—Sheldon v. Hinton, $ Ill. 
App. 216. 

Iowa.—Relnecke v. Gruner, 82 N.W. 
900, 111 Iowa 731. 

Miss.—^Thomas v. Stnrgres, 32 Miss. | 
261. 

Mo,—^Hax V. Acme Gement Plaster 
Co.. 82 Mo.App. 447. 

46. Mo.—^Roberts v. Meek, App., 45 
S.W.2d 537—^Hoffman v. Mechanics- 
American Nat. Bank of St. Louis, 
App., 287 S.W. 874. 

Pa.—Goller v. Wass’s Adm’r, 10 Pa. 

Dlst & Co. 470, 3'Som.Lear.J. 317. 
Tex.—^Alamo Paint & Wall Paper Co. 
V. Kampmann, Clv.App., 105 S.W.2d 
492. 

28 C.J. p 308 note 34. 

47- Tex.—^Tripplet v. Hendricks, Civ. 

App., 212 S.W. 764. 

28 C.J. p 809 note 35. 

48. Ga.—^Mitchell v. Great Atlantic 
& Pacific Tea Co., 68 S.B. 343, 7 
Ga.App. 824. 

49. Ga.—^Mitchell v. Great Atlantic 
& Pacific Tea Co., supra. 

50. Ala.—Bradley Fertiliser Co. v. 
Pollock, 16 So, 138, 104 Ala. 402. 

28 C.J. p 309 note 38. 

51. Tex.—^Tripplet v. Hendricks, Civ. 
App., 212 S.W. 754. 


52- Md.—Barr v. Perry, 3 Gill 313— 
Mandeville v, Jarrett, 6 Harr. & J. 
497—Shivers v. Wilson, 5 Harr. & 
J. 130, 9 Am.D. 497. 

53. Tex.—^Pure Oil Co. v. Walsh- 
Woldert Motor Co., Civ.App., 36 S. 
W,2d 802, 806, error dismissed. 

Reason for mle 

’’This burden is so placed upon the 
plaintiff because the grarnishee has 
a legral rigrht to rely upon the name 
of the defendant as it is given in the 
official writ.*'—Pure Oil Co. v. Walsh- 
Woldert Motor Co., supra. 

54. U.S.—^Wheeling Traction Co. v. 
Pennsylvania Co., I>.C.Ohio, 1 P. 
2d 478. 

Ga.—^Farrow v. Whitaker, 198 S.B. 

821, 58 Ga-App. 464. 

La,—^Home Finance Service v. Tread- 
away, App., 185 So. 700. 

Miss.—Grenada Bank v. Seligman, 
143 So. 474, 164 Miss. 168. 

Tex.—Jenschke v. Burg, Civ.App., 92 
S.W.2d 1096—Security Nat. Bank 
V. Morgan, Civ.App., 246 S.W. 455. 
28 C.J. p 309 note 40. 

55- XT.S.—Western Casualty & Sure¬ 
ty Co. V. National Mut. Casualty 
Co., 117 F.2d 440, 441, citing Oor- 
pns Juris. 

Ill.—^Borowsky v- Wieboldt, 22 N.E. 
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2a 863, 301 I1I.APP. 601— Woia, for 
Use of Wegener, v. Glens Palls 
Indemnity Co., 269 Ill.App. 407, 

La.—Brian & Brian v. Shad, App., 
186 So. 766. 

Mo.—South Central Securities Co. v. 
Vernon, 64 S.W.2d 416, 227 Mo.App. 
486. 

Tex.—^Farmers' Nat. Bank of Dublin 
v. Carmony, Civ.App., 62 S.W.2d 
1116. 

Wash.—^Wolfe v. Hoefke, 214 P. 1047, 
124 Wash. 495. 

28 C.J. p 809 note 41. 

Burden of overoomlng garnishee’s 
testimony of sale 
Plaintiff in garnishment, having 
the burden of proving indebtedness, 
has the burden of proving that a 
transaction which garnishee claimed 
and testified was a sale, thus nega¬ 
tiving Indebtedness, was not a sale. 
—^Lockerman v. Eastern Shore Trust 
Co., 126 A. 140, 146 Md. 330. 

56. Tex.—^Mesa Production Co. v, 
Saffel, Civ.App., 87 S.W.2d 191. 

57- Pa.—^Hollander v. Kressman, 17 
A.2d 669, 143 Pa.Super. 32. 

Tex.—^Farmers' Nat. Bank of Dublin 
V. Carmony, Civ.App., 62 S.W.2d 
1115. 

28 C.J. p 309 note 42. 
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mitted by him, he must establish such fact.^® 

(3) Burden on Garnishee 

The burden rests on the flarnlshee to rebut a prJma 
facte case made by the pfatntifr, and to prove affirmative 
defenses, such as payment or discharge. 

Where plaintiff establishes, or the garnishee ad¬ 
mits, such a prima facie case as entitles him to re¬ 
cover money or property admittedly in the hands of 
the garnishee, the burden is then cast on the gar¬ 
nishee to show that it is not subject to the garnish¬ 
ment.^^ The garnishee has the burden of proving 
affirmative defenses,®® as that it is an organization 
exempted from garnishment by statute,®^ and where 
an indebtedness is prima facie shown or admitted, 
but the garnishee affirmatively alleges payment or 
discharge thereof, the burden of proof is on the gar¬ 
nishee to show such fact.®2 in some jurisdictions, 
where the garnishee sets up a right in himself to 
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the funds in his hands, he must show the good faith 
of the claim if it is derived from the judgment 
debtor after the origin of plaintiffs demand.®® The 
garnishee has the burden of proving that debts dis¬ 
charged by him out of proceeds of property fraud¬ 
ulently transferred by the debtor were legal and 
subsisting demands against such debtor.®^ Where 
the garnishee asserts that defendant has property 
which should have been levied on, and that, there¬ 
fore, the garnishment is improperly issued, the bur¬ 
den is on him to establish such fact.®® 

§ 229. -AdmissibUity 

The general rules governing admissibility of evidence 
in civil actions control. 

The same general rules as to the admissibility of 
evidence as are applicable in other civil actions ap¬ 
ply in garnishment proceedings,®® and it has been 
said that the nature of an attachment execution gar- 


aABNISRMENT 


58. Mo.—Bunker v. Hlbler, 49 Mo. 
App. 53S. 

28 C.J. p 303 note 43. 

69. Colo.—^Kinney v. Yoelin Bros. 
Mercantile Co., 230 P. 127, 76 Colo. 
138, citing Corpus JUris. 

'Wash.—^Wlse v. Reed, 139 P. 763, 79 
Wash. 134. 

28 CJ. P 309 note 44. 

60i. Conn.—Ciezynskl v. New Britain 
Transp. Co., 182 A. 661, 121 Conn. 
36. 

Pa,—Schmidt v. Schmidt, 4$ Lack. 
Jur. 248. 

Tenn.—^Talley v. Tigrett, 69 S.W.2d 
243, 17 Tenn.App. 562. 

Fraud 

In proceeding in garnishment 
against alleged insurer of judgment 
debtors where insurer claimed that 
liability and property damage policy 
issued on debtors' automobile had 
been'procured by fraud and conceal¬ 
ment of its, local agent and the judg¬ 
ment debtor, burden of proving col¬ 
lusion and fraud was on Insurer.— 
Lewis V. Bertero, 88 P.2d 433, 198 
Wash. 296. 

Insolvency of principal defendant 
Garnishee has burden of showing 
insolvency of principal defendant, 
where garnishee's answer raised is¬ 
sue of insolvency.—First Nat. Bank 
V. Foley, Tex.Clv.App., 26 S.W.2d 314, 
error refused. 

Ensured debtor’s violation of policy 
conditions 

Garnishee insurer had burden of 
establishing aihrmativa defense that 
insured violated the provisions of 
policy relating to operation of auto¬ 
mobile by unlicensed drivers, or by 
person under influence of intoxicat¬ 
ing llguor.—Shaffer v. Hebenstreit, 
ISO A. 726, 119 Pa.Super. 169. 

Tims of receipt of notice 
Burden was on garnishee to es¬ 


tablish alleged receipt of notice of 
assignment of judgment against it 
prior to service of process of for¬ 
eign attachment.—Ciezynskl v. New 
Britain Transp. Co., 182 A 661, 121 
Conn. 36. 

6L Ga.—NeSmlth v. NeSmith, 122 
S.B. 682, 158 Ga. 175. 

Fraternal society 

In suit to attach or garnish ben¬ 
efits of fraternal society for debts 
of members, burden Is on society, 
when garnished and answer is trav¬ 
ersed, to show that it is a society of 
the character exempted from liabil¬ 
ity to garnishment under the terms 
of statute relied on.—NeSmith v. Ne¬ 
Smlth, supra. 

62. Vt,—^Peck V. Monahan, 89 A 368, 
87 Vt 312. 

28 C,J. p 310 note 45. 

63 . U.S.—Williams v. Hill, Ala., 19 
How. 246, 16 L.Bd. 670. 

G4b Ala.—^Booker T. Washington 
Burial Ins. Co. v. Roberts, 153 So. 
409, 228 Ala. 206. 

65. Ill.—^Kuhn v. Imperial Bldg. Co., 
66 IlLApp. 309. 

66. U.S.—Shane v. Commercial Cas¬ 
ualty Ins. Co., D.C.Pa., 48 F^Supp. 
161, affirmed, C.C.A, Shane v. 

I Barger, 132 F.2d 544. 

Fla.—^Norwich Union Indemnity Co. 

I V. wmis, 168 So. 418, 124 Fla. 137, 

! 127 Fla. 238. 

Kan.—Stanfield v. W. C. McBride 
Inc., 88 P.2d 1002, 149 Kan. 667. 
Pa.—Sanner v. U. S. Transfer Co., 
193 A 830, 127 Pa.Super. 191. 

Tex.—^Merchants’ Bank of Kansas 
City V. Gallagher, Civ.App., 8 S.W. 
2d 683. 

28 C.J. p 310 note 50. 

Svidenoe held admLsslble 

(1) In generaL 

U.S.—Shane v. Commercial Casualty 
Ins. Co., I>.C.Pa.,. 48 F.Supp, 151, 
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affirmed, C.C.A., Shane v. Barger, 
132 F.2d 644. 

Ala.—Gladden v. Columbiana Sav. 
Bank, 193 So. 185, 29 Ala.App. 97, 
certiorari denied 193 So. 187, 238 
Ala. 648. 

Ga.—Goodyear Tire & Rubber Co. v. 

Hay, 22 S.B.2d 496. 

Pa.—Samuel Levick Building & Loan 
Ass'n V. Collins. 171 A 300, 112 Pa. 
Super. 434. 

Tex.—^Wblte v. Pearson, Civ.App., 68 
S.W.2d 341—^Merchants' Bank of 
Kansas City v. Gallagher, Civ.App., 
8 S.W.2d 683. 

W.Va,—Minotti v. Brune, 118 S.IJ. 
149, 94 W.Va. JL81. 

(2) Payment by garnishee.—^Book¬ 
er T. Washington Burial Ins. Co. v. 
Roberts, 153 So. 409, 228 Ala. 206. 

(3) Possession of funds or prop¬ 
erty belonging to defendant. 

III.—^Dandrldge v. Northern Trust 
Co., 218 IlLApp. 188. 

Pa.—Samuel Levick Building & Loan 
Ass'n V. Collins, 171 A 300. 112 
Pa.Super. 434. 

Tex.—^Merchants' Bank of Kansas 
City V. Gallagher, Clv.App., 8 S.W. 
2d 688. 

(4) Insurance policy.—^Zimek v. 
Illinois Nat Casualty Co., 19 N.Bl2d 
620, 370 Ill. 672. 

(6) Mortgage.—^Martz v. Big Horn 
Glass Co., Mo.App.. 269 S.W. 697. 

(6) Telegram.—Commercial Cas¬ 
ualty Ins. Co. V. Skinner, 1 So.2d 225, 
190 Miss. 633. 

(7) Judgment—Commercial Nat 
Bank of Hutchinson, Kan., v. Held 
Bros., Tex.Clv.App., 257 S.W. 918, 
certiorari denied 44 S.Ct 638, 265 
U.S. 595, 68 LJSd. 1198. 

(8) Execution.—^Brooks v. Owen, 
202 N.W. 606, 200 Iowa 1161, modified 
1 on other grounds 206 N.W. 149. 
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nishing third persons as indebted to the principal 
debtor requires the admissibility of evidence to be 
considered as though the suit were between the 
original plaintiff and defendant.®^ 

Evidence or declarations of principal defendant. 
As a general rule the declarations of the principal 
defendant cannot be received as evidence for plain¬ 
tiff against the garnishee,®^ and statements made 
by the principal defendant after service of the gar¬ 
nishment cannot be admitted against plaintiff and 
in favor of the garnishee but, where there is 
evidence of collusion between defendant and the 
garnishee, defendant’s testimony is admissible 
against the garnishee, as in a case of a conspiracy.^O 
So also statements or testimony of the principal de¬ 
fendant is competent to prove that the effects in 
the hands of the garnishee are not the property of 
the principal defendant^^ 

Admissions of garnishee or third person in con¬ 


travention of answer. Although there are decisions 
to the contrary,72 it has been held that, where the 
garnishee’s answer is controverted, his admissions 
or declarations made before or after the service of 
the writ of garnishment are admissible to contradict 
or disprove the answer,73 but not the unauthorized 
declarations or statements of third persons.74 

§ 230. - Weight and Sufhciency 

The general rules controlling the weight and suffi¬ 
ciency of evidence In civil suits apply to garnishment 
proceedings except as special statutory provisions may 
govern. 

The general rules which govern the weight and 
sufficiency of evidence in civil actions apply to the 
evidence in garnishment proceedings75 as, for ex¬ 
ample, in determining whether or not it is sufficient 
to establish the facts on which the alleged gar- 


(0) Record of prior trial.—Shane 
V. Commercial Casualty Ins. Co., D. 
C.Pa., 4S P.Supp. 161, affirmed, C.C. 
A., Shane v. Barger, 132 P.2d 644. 

(10) If “fair’* value of property 
controls in determining insolvency of 
principal defendant in garnishment 
proceeding, court should admit testi¬ 
mony as to reasonable market value. 
—^Plrst Nat. Bank v. Foley, Tex,Civ. 
App., 26 S.W.2d 314, error refused. 

(11) Pleadings in other proceed¬ 
ings. 

Ill.—^Rowoldt, for Use of Flanagan 

V. Cook County Farmers Mut. Ins. 

Co., 26 N.B.2d 903, 306 IlLApp. 93. 
Mo.—Garre v. American Mut. Casual¬ 
ty Co.. App., 20 S.W.2d 540. 

(12) Testimony as to value of corn 
if it had been gathered was properly 
admitted in garnishment proceedings 
against tenant who refused to husk 
Judgment debtor's share of com; and 
admission of testimony as to reason¬ 
able rental of land occupied by the 
tenant garnishee was not error, al¬ 
though lease provided for higher 
rental value.—Schooley v. BJfhor, 209 
N.W. 408, 202 Iowa 141. 

(13) Attorney's testimony that re¬ 
mittitur was entered, in damage suit, 
on promise of counsel defending ac¬ 
tion at garnishee's instajice that 
judgment would be paid forthwith 
was admissible as against the ob¬ 
jection that it tended to vary or 
contradict the provisions of a stipu¬ 
lation, as its effect was not to vary 
but merely to explain why the stipu¬ 
lation was entered into.—Graff v. 
Continental Auto Ins. Underwriters, 
Springfield, Ill., 35 S.W.2d 926, 226 
Mo.App. 86. 


Bvldence held inadmissible 

(1) In general. 

Ala.—C. S. Weaver & Sons v. Du¬ 
mas, 102 So. 603, 212 Ala. 382. 

Fla.—^Norwich Union Indemnity Co. 
V. Willis, 168 So. 418, 124 Fla. 137, 
127 Fla. 238. 

Ga.—Aiken v. Smith. App., 23 S.B.2d 
584. 

IlL—Schneider v. Allen, 269 IlLApp. 
643, affirmed Schneider v. Autoist 
Mut Ins. Co., 178 N.B. 466, 346 Ill. 
137. 

Mass.—^Krogman v. Rice Bros. Co., 
136 N.B. 161, 241 Mass. 295. 

Mo.—Finkle v. Western Automobile 
Ins. Co., 26 S.W.2d 843, 224 Mo. 
App. 286. 

N.J.—First Nat Bank v. Polkowitz, 
168 A. 332, 10 N.J.M1SC. 141. 

Okl.—First Nat. Bank & Trust Co. v. 
Lundqulst 45 P.2d 624, 172 Okl. 
463. 

(2) Evidence that debtor had wast¬ 
ed his interest in garnishees' part¬ 
nership and had invested money in 
another concern.—C. S. Weaver & 
Sons V. Dumas, 102 So. 663, 212 Ala. 
382. 

(3) Unsigned incomplete copy of 
liability insurance policy, issued by 
an Insurance company other than 
garnishee, summoned by attachment 
in execution of judgments against 
owner of tractor covered by gar¬ 
nishee’s policy, on different tractor, 
was not relevant to issue whether 
judgment debtor's tractor and trail¬ 
er were insured by latter policy.— 
Sanner v. U. S. Transfer Co., 193 A. 
830, .127 Pa.Super. 191. 

(4) On trustee process to recover 
amounts claimed to be due under a 
contract between defendant and the 
trustee, a bill in equity, sworn to by 
an officer of the defendant, who. was 
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not a witness, stating that large 
sums of money were due under the 
contract, could not be admitted, be¬ 
cause the trustee no longer had any 
beneficial interest in the controversy 
on account of a settlement subse¬ 
quent to the service of the trustee 
process, under which an amount had 
been deposited in trust to await en¬ 
try of final judgment, as this would 
be to charge the trustee because of 
what happened after the service of 
the process.—^Krogman v. Rice Bros. 
Co., 136 N.E. 161, 241 Mass. 295. 

67. Pa.—Goldstein, for Use of Am- 
bridge Savings & Trust Co., now 
for Use of Goldstein v. Penny, 196 
A. 27, 328 Pa. 78. 

68. Conn.—^Enos v. Tuttle, 3 Conn. 
247. 

Masa—Perkins v. Barnes, 118 Masa 
484. 

j Vt.—Cahoon v. Ellis, 18 Vt. 600. 

69. Ind.—Phenix Ins. Co. v. Jacoba 
66 N.E. 778, 23 Ind.App. 509. 

Or.—^Willis V. Holmes, 42 P. 989, 28 
Or. 266. 

28 C.J. p 311 note 59. 

70. Mich.—Gumberg v. Treusch, 61 
N.W. 872, 103 Mich. 643. 

71. Md.—Hadden v. Linville, 38 A. 
37, 900, 86 Md. 210. 

28 C.J. p 311 note 61. 

73. Mich.—Quinn v. Blanck, 21 NW 
307, 65 Mich. 269. 

28 C.J. p 311 note 66. 

7^ Minn.—Trunkey v. Crosby, 23 N 
W. 846, 33 Minn. 464. 

28 C.J. p 311 note 56. 

74. Mich.—^B^ementz v. Howard, 67 
N.W. 626, 109 Mich. 466. 

28 C.J. p 311 note 67. 

75- Tex.—Standi v. Mills & Exports 
Co., Civ.App., 146 S.W.2d 787. 

28 C.J. p 312 note 64. 
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nishee is sought to be charged.^® 

76. Wis.—Maxcy v. Peavey, 190 N. 

W. 84, 178 Wis. 401. 

28 C.J. p 312 note 65. 

Svidence held snULoieiit 

(1> To sustain ^rnishment in gren- 
eraL 

Ark.—Samuelson v. Patterson & Co., 

235 S.W. 383. 151 Ark. 90. 

La.—^Brown Shoe Co. v. Monsour, 
App., 164 So. 340. 

Mich.—Hayes v. Ross. 210 N.W. 292, 

236 Mich. 208. 

Okl.—Bradford v, Meyes Mercantile 
Co., 213 P. 743, 89 Okl. 31. 

Pa.—In re StiiBer*s Hstate, 79 Pa. 
Super. 361. 

28 C.J. p 312 note 65 [a]. 

(2) To sustain gramishment against 
liability insurer. 

Ill.—Jung V. Siegal, 40 N.E.2d 840. 
314 IlLApp. 67—^Rowoldt, for Use 
of Flanagan v. Cook County Farm¬ 
ers Mut. Ins. Co.. 26 N.H.2d 903, 
305 Ill.App. 93—^Miller v. Ameri¬ 
can Motorists Ins. Co., 6 N.K2d 
290, 288 IlLApp. 622—Bartkowski, 
for Use of Block, v. Commercial 
Casualty Ins. Co., 275 IlLApp. 497. 
Miss.—Commercial Casualty Ins. Co. 
V. Skinner, 1 So.2d 225, 190 Miss. 
533. 

Mo.—^Luck V. Ft Dearborn Ins. Co., 
App., 54 S.W.2d 767—Kurre v. 
American Indemnity Co. of Galves¬ 
ton, Tex,, 17 S.W.2d 686, 223 Mo. 
App., 406, followed in Wonsewltz 
V. American Indemnity Co. of Gal¬ 
veston, Tex,, App., 17 S.W.2d 691. 
Pa.—^HefCelfinger v. Schell, 22 A. 2d 
693, 343 Pa. 211—Shaffer v. Heben- 
streit, 180 A 726, 119 Pa.Super. 
169—^Nochton v. Central West Cas¬ 
ualty Co., 13 Northumb.Leg.J. 168. 
Wash.—^Fenton v. Poston, 196 P. 31, 
114 Wash. 217. 

28 C.J. p 312 note 65 Ed]. 

(3> To sustain discharge of gar¬ 
nishee. 

Ariz.—J. H. Mulrein Plumbing Sup¬ 
ply Co. V. Walsh, 222 P. 1046, 26 
Ariz. 152. 

Ark.—^Bank of Shirley v. Bonds, 13 
S.W.2d 816, 178 Ark. 1079. 

Ga.—^Aiken v. Smith, App., 23 S.£L2d 
584. 

Ill.—Tribune Co. v. Rainey, 37 N.B. 

2d 928, 312 IlLApp. 186. 

Mich.—Anderson v. Breitenwischer 
Auto Co., 221 N.W. 166, 244 Mich. 
373. 

Tex.—^First Nat. Bank v. Wagner 
Supply Co., Civ.App., 9 S.W.2d 474. 
28 C.J. p 312 note 65 [a] (7). 

(4) To show assignment prior to 
service of writ. 

Tex—J. C. Whaley Lumber Co. v. 
Citizens' Nat. Bank of Lubbock, 
02V.APP., 57 S.W.2d 637. 

Utah.—Milford State Bank v. Par¬ 
rish, 63 P.2d 72, 88 Utah 235. 

(5) To show assignment of stock 
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The liability of | the garnishee must clearly appear from the facts 


after service of writ—Samuel Levick 
Building & Loan Ass'n v. Collins, 171 
A. 300, 112 Pa.Super. 434. 

(6) To show beneficial Interest in 
mortgage.—U. S. Fidelity & Guaran¬ 
ty Co. V. Salmon, C.C.ADeL, 81 P.2d 
420. 

(7) To show defendant's perform¬ 
ance of contract with garnishee.— 
Helmer v. Gels, 131 A 34, 149 Md. 86. 

(8) To show fraud in employer's 
agreement to pay employee’s wages 
in advance.—Spencer v. Anderson, 
Mo.App., 229 S.W. 226. 

(9) To show good faith of bank in 
effort to make disclosure as to facts 
known as to contents of safe-deposit 
box—Texlite, Inc., v. Liberty State 
Bank, Tex.Clv.App., 160 S.W.2d 822. 

(10) To show indebtedness of gar¬ 
nishee to defendant 

Ariz,—Peevey v. Dickson, 224 P. 808, 
26 Ariz. 212. 

Minn.—^Northern Engineering Co. v. 
Neukom, 298 N.W. 47, 210 Minn. 
329. 

Tex—Cooper v. Cocke, Civ.App., 146 
S.W.2d 276. 

28 C.J. p 312 note 65 [a] (2). 

(11) To show invalidity of Agree¬ 
ment tor payment of salary in ad¬ 
vance.—Jasper Land Co. v. Riddle- 
sperger, 157 So. 231, 26 Ala.App. 191, 
certiorari denied 157 So. 233, 229 Ala. 
331. 

(12) To show notice to grarnishee 
prior to payment—^Pure Oil Co. v. 
Walsh-Woldert Motor Co., TexCiv. 
App., 26 S.W.2d 802, error dismissed. 

(13) To show ownership of corpo¬ 
rate stock.—Myrtle School Dist No. 

8 V. Bischof, 256 N.W. 374, 65 N.D. 
63. 

(14) To show ownership of bank 
deposit—Spring v. Barr, 120 So, 256, 

9 La.App. 732—28 C.J. p 312 note 65 

Cc]. 

(15) To show possession of funds 
or property belonging to defendant 
subject to gramishment 

Mo.—Bagby v. Kirby, 36 S.W.2d 64, 
226 MoApp. 1190. 

N.J.—Kahn & Feldman v^ United 
Piece Dye Works, 12 A2d 384, 124 
N.J.Liaw 372, aJSlrming 7 A 2d 793, 
123 N.J.Law 18. 

R.I.—^Home Sav. Bank v. Rolando, 
166 A 364. 

Tex—Clay-Butler Lumber Co. v. W. 
BL Pickering Lumber Co., Com. 
App., 276 S.W. 664, affirming Clay- 
Butler Lumber Co. v. W. R. Pick¬ 
ering Lumber Co., Civ.App., 264 S. 
W. 267—^Johnson v. McDonald, Civ. 
App., 73 S.W.2d 128, error dismiss¬ 
ed. 

28 C.J. p 312 note 66 [a] (6). 

(16) To show possession of "hush 
money” received to cover up criminal 
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transaction.—Liddle v. Sutton, 220 N 
W. 183, 196 Wis. 324. 

(17) To show miscellaneous mat¬ 
ters. 

Ala.—Devers v. Harris, 193 So. 110 
238 Ala. 610—Lee v. City of Fair- 
field, 146 So. 669, 226 Ala, 70. 

Cal.—Bunnell v. Basich Bros. Const 
Co., Ill P.2d 358, 43 CaLApp.2d 
538. 

IlL—^Morris v. C^rroso, 11 N.E.2d 
816, 292 IlLApp. 620. 

Ky.—^National Bank of Kentucky’s 
Receiver v. Inter-State Oil & Gas 
Co., 54 S.W.2d 936, 246 Ky. 276. 
La.—^Diamond Paper Co. v. Penrite 
Creamery, App., 142 So. 344. 

Mich.—^Duncan v. Kirker, 233 N.W, 
341, 252 Mich. 363—Kelly Spring- 
field Tire Co. v. Harrity, 219 N.W. 
752, 242 Mich. 615. 

Utah.—^Upper Blue Bench Irr. Dist 
V. Continental Nat. Bank & Trust 
Co., 72 P.2d 1048, 93 Utah 325. 

BvldexLce held insnffloleiLt 

(1) To sustain garnishment in 
general. 

Conn.—S.eigel v. Heimovltch, 24 A2d 
481, 128 Conn. 543. 

Tex—Taylor v. Suloch Oil Co., 141 
S.W.2d 667, error dismissed. Judg¬ 
ment correct 

(2) To sustain discharge of gar¬ 
nishee.—^Pink V. Chinskey, 24 N.E.2d 
685, 303 IlLApp. 56. 

(3) To show indebtedness of gar^ 
nishee to defendant 

Cal.—Gardner v. Pioneer-Pacific 

Worsted Co., 288 P. 818, 106 CaL 
App. 17. 

Ill.—Tracy v. Tost, 16 N.B.2d 136, 
296 IlLApp. 644. 

Iowa.—Paul Davis Dry Goods Co. v. 

Paul, 218 N.W. 276, 206 Iowa 491. 
La.—Canal-Commercial Trust & Sav¬ 
ings Bank v. McKee, 111 So. 773, 
163 La. 325. 

Mo.—South Central Securities Co. v. 
Vernon, 64 S.W.2d 416, 227 Mo.App. 
486. 

N.D.—Odou & Arnold v. Benson, 228 
N.W. 812, 59 N.D. 101. 

Tenn.—Talley v. Tigrett, 69 S.W.2d 
243, 17 Tenn.App. 662. 

Tex—^Frazier Jelke & Co. v. Chap¬ 
man Minerals Corporation, Civ.App., 
149 S.W.2d 1101, error dismissed. 
Judgment correct 

Va.—^Levine's Loan Office v. Starke, 
126 S.E. 683, 140 Va. 712. 

28 C.J. p 312 note 66 [a] (1). 

(4) To show fraud and collusion 
between debtor and garnishee.—^Hol¬ 
lander V. Kressman, 17 A2d 669, 143 
Pa. Super. 32. 

(6) To show fraud in verdict 
against garnishee-insurer.—Rowoldt, 
for Use of Flanagan v. Cook County 
Farmers Mut Ins. Co., 26 N.E.2d 903, 
305 IlLApp. 93. 

(6) To show possession of funds 
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proved or admitted,and, where plaintiff fails to 
prove by a preponderance of the evidence all the 
facts on which he relies to charge the garnishee, 
the latter is entitled to be discharged,''^ unless his 
answer admits enough to make him prima facie 
chargeable and then states some special matter in 
avoidance.*^® 

In determining whether or not the evidence shows 
an indebtedness by the garnishee to defendant or 
judgment debtor, doubts should be resolved in favor 
of the garnishee,^® and, where the evidence leaves 
a doubt whether the garnishee is indebted to the 
principal debtor or has property belonging to him, 
the garnishee is properly discharged.^! A judg¬ 
ment in favor of a creditor and against the debtor 
is conclusive evidence, in a subsequent garnishment 


proceeding, of the relationship of debtor and credi¬ 
tor, and of the amount of the debt, in the absence 
of fraud or collusion or want of jurisdiction, or er¬ 
ror in the entry of the judgment. xhe date of 
a receipt is prima facie the date of payment, as 
against subsequent garnishment.^^ 

Affirmative defense. The garnishee niust estab¬ 
lish an affirmative defense by a preponderance of 
proof.s^ 

Evidence to controvert answer of garnishee. 
Under statutory provisions, it has been held that a 
plaintiff attacking the verity of the garnishee’s an¬ 
swer must prove its falsity either by positive writ¬ 
ten proof or by the oath of two witnesses worthy 
of belief such a provision merely fixes the 


or property belongrlng to defendant 
subject to garnishment. 

Cal.—Bunnell v. Basich Bros. Const. 
Co., Ill P.2d 368, 43 Cal.App.2d 
538. 

Conn.—Seigel v. Heimovltch, 24 A.2d 
481, 128 Conn. 543. 

Iowa.—Gulher v. Goshom, 228 N.W. 
61. 

La.—^Mercler v. Clesi, App., 142 So. 
853. 

Minn.—Midland Loan Mnance Co. v. 
Kisor, 287 N.W. 869, 206 Minn. 
134. 

N.D.—Retterath v. Smith, 282 N.W. 
606, 60 N.D. 83. 

Okl.^—^Ray v. Paramore, 41 P.2d 73, 
170 OkL 496. 

Tex.—^Nesbit v. Dallas Bank & Trust 
Co., Civ.App,, 82 S.W.2d 692—Sis- 
som V. Swanson, Civ.App., 27 S.W. 
2d 290—^Fitzgerald v. Brown, Smith 
& Marsh Bros., Civ.App., 283 S.W, 
576. 

28 C.J. p 312 notes 66 [a] (2), (3), 65 
[a] (8). 

(7) To show prior assignment of 
escrow funds.—Boucher v. Conley, 6 
P.2d 820, 184 Kan. 194. 

(8) To show that garnishment 
summons issued prematurely.—^Kil¬ 
gore V. State Bank of Colusa, 26 N.B. 
2d 39, 372 Ill. 678, affirming Kilgore 
for Use of John Deere Plow Co. v. 
State Bank of Colusa, 21 N.B.2d 9, 
300 I11.APP. 409. 

(9) To show miscellaneous mat¬ 
ters. 

Conn.—Ciezynski v. New Britain 
Transp. Co., 182 A. 661, 121 Coniu 
36. 

Ga.—Gaston v. Jackson Nat. Bank, 
163 S.E. 266, 45 Ga.App. 106. 

IlL—Framheim v. Miller, 241 IlLApp. 
328. 

Iowa.—Simmons v. Beeson, 206 N.W. 
667, 201 Iowa 144. 

Minn.—^Hansen v. Wilmers, 202 N.W. 
708, 162 Minn. 139. 


Tex.—Callihan v. Colorado Nat. Bank. 
Civ.App., 74 S.W.2d 285. 

77. Pa.—Bartram Building & Loan 
Ass'n V. Eggleston, 6 A.2d 508, 335 
Pa. 42. 

Tenn.—J. C. Mahan Motor Co. v. Lyle, 
67 S.W.2d 746, 167 Tenn. 193. 
Admission by garnishee 

(1) Admission by garnishee may 
relieve plaintiff from further proof. 
—^Appalachian Corporation of Louisi¬ 
ana V. Compania General de Petroleo, 
111 So. 160, 162 La. 774. 

(2) Admission held insufficient to 
justify order against garnishee.— 
Beninati v. HinchlifCe, 20 A.2d 64, 
126 N.J.Law 587, reversing 16 A-2d 
761, 126 N.J.Law 377. 

(3) Garnishee's admission before 
garnishment, that it possessed Judg¬ 
ment debtor's property, was held 
insufficient to overcome proof that 
property was no longer in garnishee's 
possession.—C. Atkinson Sons Co. v. 
Brinson McCullough Co., 126 So. 191, 
156 Miss. 556. 

Filma facie case 

(1) Evidence held sufficient to es¬ 
tablish generally.—Jenschke v. Burg, 
Tex.Civ.App., 92 S.W.2d 1095—28 C. 
J. p 312 note 66 [bj. 

(2) Evidence held insufficient to 
show prima facie case for plaintiff.— 
Brown, for Use of Buck v. First Nat. 
Bank, 271 IlLApp. 424. 

(8) Evidence held insufficient to 
rebut prima facie case of plaintiff. 
—^Zimek v. Illinois Nat. Casualty Co., 
19 N.E.2d 620, 370 IIL 572. 

(4) Unsatisfied judgment is prima 
facie evidence of demand against 
Judgment debtor.—Covington v. Rob¬ 
inson, 6 So.2d 421, 242 Ala. 337. 

(5) Absence of Indorsement on 
draft shows prima facie that it has 
not been transferred.—Security Nat. 
Bank v. MoQgan, Tex.Civ.App., 245 
S.W. 465. 

78. U.S.—Western Casualty & Sure¬ 
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ty Co. v. National Mut. Casualty 
Co., C.C.A.Miss.. 117 P.2d 440. 

Tex.—^Nesblt v. Dallas Bank & Trust 
Co., Civ.App., 82 S.W.2d 692—Belva 
Oil Co. V. Lowe, Civ.App., 27 aW. 
2d 599. 

Wis.—Maxey v. Peavey, 190 N.W; 84, 
178 Wis. 401. 

28 C.J. p 312 note 66. 

Burden of proof see supra § 228 b 

( 1 ). 

Mere suspleion 

In garnishment proceeding, where 
the evidence relied on by plaintiff 
was that of an adverse witness, who 
testified that the garnishee owed de¬ 
fendant nothing, it was held that 
there was no evidence to support 
finding that garnishee was indebted 
to defendant, and a mere suspicion 
that defendant fraudulently con¬ 
spired with the garnishee to evade 
his obligations is insufficient to es¬ 
tablish such indebtedness.—^Huff v. 
Huff, 129 S.B. 219, 148 Va. 46. 

79. Mass.—Richards v. Stephenson, 
99 Meuss. 311. 

Burden of proof see supra § 228 *b 

(3). 

sa Tenn.—Grannis-Blair Audit Co. 
V. Maddux, 69 S.W.2d 238, 167 Tenn. 
297. 

81. Minn.—^Pioneer Printing Co. v. 
Sanborn, 3 Minn. 413. 

28 C.J. p 313 note 68. 

82. Wis.—Clasgens Co. v. Silber, 67 
N.W. 1122, 93 Wis. 579. 

83. Mass.—Williams v. Marston, 3 
Pick. 65. 

Tex.—^Howard v. Crawford, 21 Tex. 
399. 

84. Pa.—Shaffer v. Hebenstreit, 180 
A. 726, 119 Pa.Super. 159. 

85. La.—^Home Finance Service v. 
Treadaway, App., 186 So. 700. 
Bvidence held insnfflcieait to show 

falsity of garnishee's answer.—^Home 
Finance Service v. Treadaway, supra 
—^Taylor v. Strenzke, 128 So. 416, 11 
La.App. 38. 
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quantum of proof necessary to determine a disputed 
question of fact, and, where the garnishee admits 
the. facts but disputes liability, there is involved 
merely a question of law and the provision becomes 
inapplicable.^® 

§ 231. - Answer or Disclosure as Evi¬ 

dence 

In some Jurisdictions the answer of the garnishee has 
been treated as evidence In proceedings between the 
plaintiff and the garnishee, but In other jurisdictions it 
has been regarded as a pleading. 

In some jurisdictions the garnishee’s answer or 
disclosure, when properly made, is regarded as evi¬ 
dence, as between plaintiff and the garnishee, and 
may be considered on an issue joined between 
them,®^ and it is to be weighed and its effect de¬ 
termined by the general principles on which con¬ 
clusions are to be drawn from any other lawful ev¬ 
idence it is to be treated like the testimony of a 
competent witness, and cannot be given any further 
effect or accorded the credit and force of any higher 
species of evidence.®® In order to contradict a gar¬ 
nishee’s answers, the facts stated in them must be 
disproved; they cannot be impeached by evidence 
merely showing that the garnishee is unworthy of 
belief.®® It has been held that the answer or dis¬ 
closure is to be considered as evidence for plain- 
tiff,®l and that he is not required to put it into evi¬ 
dence.®® However, it has also been held that, where 
the answer contains a denial of liability, unless it is 
rebutted by competent proof, it is evidence in favor 
of the-garnishee;®® and; under some statutes, that 
where the truth of such an answer is contested, it 
cannot be read in evidence to the jury.®^ 

Answer as pleading. In other jurisdictions, the 
answer is regarded as a pleading, and where con¬ 
troverted by plaintiff it may be read in evidence by 


plaintiff, but not by, or on behalf of, the garnishee,®® 
and in making an oral answer, the garnishee’s state¬ 
ments are not to be measured by the rules of law as 
to the admission and rejection of evidence.®® 

Whole answer to be used. Where the garnishee’s 
answer is used on a trial of issues, the whole an¬ 
swer must be read, and not merely that part which 
charges the garnishee;®'^ but on the other hand, it 
has been held that, plaintiff may read in evidence 
any part of the answer and contest the remainder, 
if not admitted by the pleadings.®® 

An affidavit of contest cannot be looked to as im¬ 
peaching or qualifying the prima facie showing of 
the garnishee’s answer.®® 

§ 232. Trial of Issues between PlaintiS and 
Garnishee 

In the absence of contrary provision of statute, Is¬ 
sues between plaintiff and garnishee should be tried 
aa ordinary issues at law, although in such proceedings 
courts of law may protect the rights of equitable own. 
era. The grant or denial of a tardy demand for trial has 
been held discretionary with the court. 

The garnishee is not a party to the action be¬ 
tween plaintiff and defendant, and when any issue 
is determined adversely to him, he is entitled to his 
day in court.^ An issue between plaintiff and the 
garnishee in garnishment proceedings is, in the ab¬ 
sence of a contrary provision of the statute, to be 
tried as an ordinary issue at law;® but in such pro¬ 
ceedings courts of law may notice and protect the 
interests’of equitable owners of choses in action.® 

Demand for trial. Under a statute providing that 
the time for filing a demand for trial may be ex¬ 
tended by the court on application and showing 
made, it is within the discretion of the court to 
grant or deny the garnishee’s motion for extension 
of the time in which to file a demand for trial.^ 


se. La.—Wagner v. Tarrant, 124 So. 
614, 11 La.App. 610. 

87. Iowa.—^Bebb v. Preston, 1 Iowa 
460. 

Tex.—^Earhart v. Agnew, Clv.App., 
190 S.W. 1140. 

28 C.J. p 318 note 71. 

SSL IlL—Kergln v. Dawson, 6 IlL 

86 . 

28 C.J. p 313 note 72. 

88. NiH.— Currier v. Taylor, 19 N. 
H. 189. 

28 C.J. p 313 note 73. 

90. La.—^Barnes v. Wayland, 14 La. 
Ann. 79L 

9L MlCh.—Whitfield v. StUes, 24 N. 

W. 119, 57 Mich. 410. 

28 C.J. p 313 note 76. 

9 A NJEI,—Smith v. Brown, 43 N.H. 
44. 


93. Mo.—^Holton v. South. Pac. R. 
Co., 60 Mo. 161. 

28 C.J. p 314 note 78. 

94. Miss.—Lasley v. Sisloff, 8 Miss. 
167. 

95. Ala.—^Piice v. Mazange, 31 Ala. 
701. 

28 C.J. p 814 note 80. 

93. Ala,—Jefterson County Sav. 
Bank v. Nathan, 36 So. 355, 138 
Ala. 342. 

28 C.J. p 314 note 81. 

97- Ala.—Godden v. Pierson, 42 Ala. 
370. 

Md.—^Devries v. Buchanan, 10 Md- 

210 . 

98, Wis.—^Prentiss v. Danaher, 20 
Wis. 311. 

99. Ala-—Stickney v. tiamar, 78 So. 
903, 201 Ala. 649. 
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L Ohio.—^Hamilton v. Temple, 19 N. 
B.2d 660, 60 Ohio App. 94. 

2. Or.—Case v. Noyes, 19 P. 104, 
16 Or. 329. 

28 C,J. p 314 note 86. 

Plaintiff’s right to full trial after 
garnishee’s introduotioiL of evidence 
Ill.—See Pink v. Chinskey, 24 N.E.2a 
686, 303 IlLApp. 66. 

3- HL—Williams v. West Chicago St 
R. Co., 101 I11.APP. 291, affirmed, 64 
N.B. 1024, 199 Ill. 67. 

4i Mich.—^Hayes v. Ross, 210 N.W, 
292, 236 Mich. 208. 

Denial of demazid for extension 
held not abnse of discretion, where 
application was not made until two 
years after filing of testimony and 
no sufficient explanation of dela>' 
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§ 233. -Notice 

A garnishee notified of the euft by service of the writ 
rs not entitled to any further notice of trial unless stat¬ 
ute so provides. 

The garnishee is not entitled to further notice of 
trial where he has been notified of the suit by serv¬ 
ice of the writ,5 unless the statute provides for such 
notice.® 

§ 234. -Time for Trial 

The time for the trial of an issue as to the garnishee 
is largely regulated by statute which, In some Instances, 
may defer it until after a Judgment for plaintiff In the 
main action. The garnishee Is entitled to protection 
against undue delay. 

A garnishment proceeding should be tried at the 
time, if any, specified by statute,7 which may require 
trial to be had after rendition of judgment against 
defendant,® or may permit it to be had prior there- 
to.9 

Cotntimeance, Where an appeal is taken in the 
principal action, garnishment proceedings should be 
continued until the principal action is decided on 
appeal.^® Where it appears that the garnishee is 
unable to determine whether he has sufficient funds 
belonging to the principal defendant to satisfy 
plaintiff’s claim, the court should continue the gar¬ 
nishment proceedings until the amount applicable to 
such claim can be determined.^! After a disclo¬ 
sure is completed, showing a contingent liability on 


the part of the garnishee on certain notes of de¬ 
fendant, the action against the garnishee will not be 
continued until after the maturity of the notes, so 
that, if they are not paid by defendant, the gar¬ 
nishee may use the funds in his possession for their 
payment.!^ While a garnishee under legislation 
contemplating a speedy trial may not later object to 
a delay to which he has consented, or later ques¬ 
tion the propriety of a continuance after accepting 
a continuance fee, he will not be deemed to have 
waived his right to a speedy trial without something 
to indicate his acquiescence in the delay;!® and 
where the garnishee seasonably objects to the ju¬ 
risdiction of the court to try the garnishment case 
following a long delay, and, on trial, again raises 
such question, the mere fact that an order of con¬ 
tinuance was made does not show his waiver of the 
delay.!^ 

§ 235. - Scope of Issues and Inquiry 

Ordinarily the scope of the issues and inquiry on a 
hearing in garnishment proceedings includes all matters 
relevant to the garnishment, such as the defendant’s 
indebtedness to the garnishee and the latter’s posses. 
Sion of funds or property of the former, but excludes 
any matters extraneous or irrelevant to garnishment, 
such as indebtedness of the defendant to the plaintiff; 
but under some statutes regulating summary garnish, 
ment proceedings, such as those in aid of execution, 
there may be no inquiry Into the fact of Indebtedness of 
garnishee to defendant. 


was furnished,—^Hayes v. Ross, su- 
pra. 

Time for trial see infra S 234. 

6. RJ,—^People’s L. & T. Co. v. Mc- 
Murray, 63 A. 803, 27 R.I. 616. 

As to notice of proceediniTs subse¬ 
quent to trial see infra §§ 242, 255. 

6. Colo.—State Bank v. Harcourt, 88 
P. 865, 38 Colo. 243. 

7. N.D.—First Nat. Bank v. Younsr, 
249 N.W. 771. 63 N.I>. 667. 

28 C.J. p 314 note 92. 

8. Tex.—^Pittsburgrh Plate Glass Co, 
V. Beck, Civ.App., 298 S.W. 916. 

28 C.J. p 314 note 98. 

Before formal entry 
Where defendants have defaulted 
in the main action, and the claim 
against them is conceded, the trial 
of the garnishment action may pro¬ 
ceed, in the absence of timely objec¬ 
tion, even though the Judgment in 
the main action has not been formal¬ 
ly entered.—^Myrtle School Bist. No. 
8 V. Bischof, 256 N.W. ’374, 65 N.B. 
63. 

CtemiB h T n e nt not in aid of exeeutilon 
Under statutes providing that 
when garnishment is not in aid of 
execution, no trial shall be had of 
garnishment action until plaintiff 

38 C.J.S.^1 


shall have had judgment in the 
principal action, it is a condition 
precedent to the right of plaintiff to 
proceed with trial of garnishment 
action that he first obtain judgment 
in the main action. 

Kan.—^Herd v. Chambers, 122 P.2d 
784, 166 Kan. 55. 

N.D.—^Flrst Nat. Bank v, Toung, 249 
N.W. 771, 63 N.D. 667. 

9. Iowa.—Capital City Bank v. 
Wakefield, 48 N.W. 1059, 83 Iowa 
46. 

Conditional judgment 
The trial of issues on a grarnish- 
ment in an action by attachment may 
be had, and a conditional Judgment 
entered against the garnishee, before 
a judgment has been rendered in such 
action against principal defendant.— 
Capital City Bank v. Wakefield, su¬ 
pra. 

10. Tex.—Farmers’ State Bank of 
Meiicel v. First Nat. Bank of An¬ 
son, Civ.App., 228 S.W. 268. 

Wash.—^Lowe v. N. B. Clark & Co., 
272 P. 955, 150 Wash. 267, amended 
in other respects 275 P. 694, 150 
Wash. 267. 

28 C.J. p 315 note 95. 

Extension of time for filing demand 
for trial see supra § 232. 

11. Minn.—National Surety Co. v. 
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Hurley, 153 N.W. 740, 130 Minn. 
392, L,.R.A.1918P 440. 

28 C.J. p 315 note 96. 

12. N.H.—Smith v. Boston, Concord 
& Montreal R. Co., 33 N.H. 337. 

13. Mich.—^Meehan v. Parker, 196 N. 
W. 435, 225 Mich. 648. 

Effeoii of stipulation 
Where, under the statute in force 
when a judgment against principal 
defendant was rendered, the gar¬ 
nishment proceeding stood for trial 
at the April term, a stipulation post¬ 
poning it to a later date In the same 
term was not waiver of the right 
to have it tried at that term.—^Mee¬ 
han V. Parker, supra. 

Full disclosure as waiver 

Under Comp.Li.l897 § 10612, pro¬ 
viding that continuances may be ap¬ 
plied for and granted in garnishment 
proceedings as in ordinary cases, 
where garnishee defendant made a 
full disclosure, that such disclosure 
established that he was not liable to 
principal defendant was not tanta¬ 
mount to a request that proceedings 
against him be continued nor was it 
a waiver of his rights, under such 
statute, to a speedy trial.—^Meehan 
V. Parker, supra. 

14. Mich.—^Meehan v. Parker, 
pra. 
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Generally speaking, the scope of the issues and in¬ 
quiry on a garnishment proceeding is defined by the 
pleadings and the applicable statutes, and the court 
may properly determine all matters relevant to the 
garnishment,15 such as the existerice of an indebt¬ 
edness due from garnishee to defendant,!® or 
whether the garnishee is indebted in a larger amount 
than that admitted by his answer,or has in his 
possession property belonging to defendant.!® The 
respective legal priorities of a judgment lien and of 
a mortgage fieri facias may be determined on the 
trial of the issue made by the answer and the trav¬ 
erse thereof,!^ and determination of the question of 
ownership of the property involved may be had on 


the answer or other evidence in the garnishment 
proceeding;s.20 In accordance with the variance in 
the rules obtaining in the several jurisdictions as to 
the time as of which the rights and liabilities of the 
garnishee are to be determined, as discussed supra 
§ 175, in some jurisdictions the proper inquiry is as 
to whether the garnishee was indebted to defendant 
or in possession of his property at the time of serv¬ 
ice,2! in others, at the time of answer, ^2 and, in oth¬ 
ers, at any time between the time of service and the 
time of answer.^® 

Matters extraneous or irrelevant to the garnish¬ 
ment are not in issue or open to adjudication.®^ Qn 


15. Ga.—^Bank of Tifton v. Bryan, 
22 S.B.2d 467. 

Ill.-—Wetten v. Horix, 33 N,m.2d 616, 
309 I11.APP. 535. 

Mass.—^Banca Italiana Bl Sconto v. 
Columbia Counter Co., 161 2 T.E. 
114, 256 Mass. 255. 

Minn.—Security State Bank of. Wal¬ 
dorf V. Brecht, 185 N.W. 1021, 150 
Minn. 502. 

Pa.—^Welmet Building & Losin Ass'n 
V. Matchlca, 165 A. 227, 310 Pa. 
276. 

S.D.—^Eilpp V, Moody County Bank, 
260 N.W. 402, 63 S.D. 444. 

Praud and failure of coiuBideratioxL 
set up in the answer of the garnishee 
claiming no indebtedness to defend¬ 
ant are not established merely by 
the garnishee's assertion thereof in 
his answer, but on plaintiff's trav¬ 
erse must be determined from evi¬ 
dence produced on the hearing on 
such Issues as raised by the plead¬ 
ings.—Wetten V. Horix, 33 N.B.2d 
615, 309 I11.APP. 535. 

Where mortgagee is summoned as 
trustee all questions as to validity 
of mortgage and rights of mortgagee 
may be determined.—Springfield Ac¬ 
ceptance Co. V. Laroumis, 29 N.E,2d 
726, 307 Mass. 118—Shapiro v. Park 
Trust Co., 149 N.B. 313, 253 Mass. 
383. 

16b Oa.—^Eteurtsfield Co. v. Zakas Bak¬ 
ery, 177 S.E. 826, 60 Ga.App. 284. 
IlL—Wetten v. Horix, 33 N.B.2d 615, 
309 IlLApp. 535. 

Tex.—Smith v. Rogers, CivJLpp., 147 
S.W.2d 934. 

28 C.J. p 315 note 2. 

Only fact iu issue 
On trial of issue formed by con¬ 
testing answer of garnishee which 
relies on general denial of indebted¬ 
ness, only fact in issue is whether 
when garnishment was served or at 
time of answer or at any intervening 
time there was an indebtedness con¬ 
tracted by the garnishee to defend¬ 
ant, of which defendant was, when it 
was contracted, the real beneficial 
owner.—Gladden v. Columbiana Sav. 
Bank, 193 So. 185, 29 Ala.App. 97, 


certiorari denied 193 So. 187, 238 
Ala. 648. 

liiabllity of Insurer 
In garnishment proceeding against 
insurer which had issued automobile 
policy to judgment debtor's wife, 
based on judgment recovered for In¬ 
juries inflicted by Judgment debtor 
while driving wife's automobile, 
question whether insurer was liable 
to judgment debtor was properly to 
be decided, since, when a garnishee 
denies liability, one of the objects of 
garnishment suit is to ascertain 
whether there is a debt due from 
garnishee to judgment debtor.—^Zlm- 
ek V. Illinois Nat. Casualty Co., 19 
N.m2d 620, 870 Ill. 572. 

17- Ala.—Nesbitt v. Ware, 80 Ala. 

68 . 

Mo.—^Bambrlck v. Bambrick Bros. 
Constr. Co., 182 S.W. 322, 162 Mo. 
App. 69. 

18. Tex.—Smith v. Rogers, Civ.App., 
147 S.W.2d 934. 

28 C.J. p 315 note 4. 

CkLTuishee’s possossiou of lutaagibles 
Whether garnishee possesses in¬ 
tangibles due defendant In attach¬ 
ment is determined by garnishee's 
answers to interrogatories or, If dis¬ 
puted, by jury on trial of scire facias. 
— ^Rex V. Paramount Rubber Co. of 
New Jersey, 168 A, 366, 110 Pa. 
Super. 536. 

^l®» of uuUa 1><ma raises the Issue 
of garnishee’s possession of property 
of defendant.—^Moffat Tunnel Im¬ 
provement Dlst. V. tJ. S. Fidelity & 
Guaranty Co., 186 A. 186, 7 W.W. 
Harr., Del., 473. 

19b Ga.—^Barkley v. May, 59 S.EL 
440, 3 Ga.App. 101. 

Mass.—^Rosenbush v. Bemheim- 
er, 97 N.E. 984, 211 Mass. 146, Ann. 
Cas.l91SA 1317. 

Ownership of judgment 
The court In a garnishment pro¬ 
ceeding may determine a question of 
the ownership of the judgment on 
.vhich the garnishment is based and 
leclare the ownership of the judg¬ 
ment to be in plaintiff as against the 
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garnishee and defendant, and where 
an Issue is raised respecting such 
ownership the judgmient decreeing 
ownership to be In plaintiff is not 
a mere declaratory Judgment, which 
may not be entered In the absence 
of statutory provision therefor, but 
is a judgment as to a material issue 
in the case.—^Russell v. General 
Sports Mfg. Co., Tex.Civ.App., no 
S.W.2d 1253 , error dismissed. 

21. Han.—^U. S. National Bank v. 
Pomeroy, 45 P. 720, 4 Kan.App. 44. 

Mo.—Potter v. Whitten, 166 S.W. 80, 
170 Mo.App. 108, 127. 

22. Ill,—Jones v. Aetna Ins. Co., 201 
Ill.App. 142. 

N.H.—Smith v. Boston, Concord & 
Montreal R, Co., 33 N.H. 337. 

28- Ga.—^Farrow v. Whitaker, 198 S« 
E. 821, 68 Ga.App. 464. 

28 C.J. p 316 note 10. 

24. Ga,—Smith v. Georgia Granite 
Corporation, 198 S.E. 772, 186 Ga. 
634, 119 A.Ij.R. 660, transferred, 

• see 194 S.B. 908, 67 Ga.App. 246— 
Bostwick Supply Co. v. Hodgson 
Cotton Co., 113 S.E. 37, 28 Ga.App« 
691. 

La,—Pelican Well Tool & Supply Co.. 

V. Smith, 147 So. 27, 176 La. 896. 
Mass.—^Matthew Cummings Co. v. 
Grande, 184 N.E. 366, 281 Mass. 
546. 

' Mich.—^Zannoth v. C. H. Miles Adams 
Ave. Corporation, 248 N.W. 604, 263 
Mic h . 229. 

Bights of person not a party 

Trial court was without Jurisdic¬ 
tion to determine ownership of bank 
deposit in name of defendant's 
daughter not party to proceeding.— 
Metz Mfg. Co. V. Holbeck, 226 N.W. 
536, 247 Mich. 241. 

Validity of garnishee’s title 
Issue as to validity of garnishee's 
title to property in his possession, 
can be adjudicated only in a direct 
suit brought to test the sufficiency 
of the title, and could not be passed 
on in a rule to traverse garnishee’s 
answer.—^Wilkinson v. Macheca, 103 
So. 733, 158 La. 188. 
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the trial of the contest between plaintiff and the 
garnishee the question of indebtedness from defend¬ 
ant to plaintiff is not involved,25 nor are grievanc¬ 
es existing solely between plaintiff and the gar- 
nishee.25 Plaintiff can raise only such questions as 
are open to defendant.27 Statutory provisions re¬ 
specting proceedings to be taken after levy of an 
attachment on property in the hands of others than 
the immediate parties to an action do not authorize 
the court to adjudicate the matter of the garnishee’s 
indebtedness to a party whose property is at- 
tached.28 The trial court lacks jurisdiction to de¬ 
termine the respective rights of plaintiff and a crop 
mortgagee to the proceeds of a sale of the crops in 
the garnishee’s possession,29 since such question re¬ 
lates to the rights of adverse claimants to the fund 
held and should be determined in an interpleader 
suit filed by garnishee and not in the garnishment 

proceeding.30 

Summary garnishment proceedings. Where the 
garnishment statute makes the garnishee’s admission 
of indebtedness to defendant or of possession of 
funds or property of the latter a judisdictional re- 
quirement,3i or contemplates that a controversy be¬ 
tween defendant and garnishee respecting such in¬ 
debtedness shall be adjudicated in an independent 
action,32 in event of a disputed question of fact re¬ 
specting existence of an indebtedness of defendant 
to garnishee the court may not hear testimony on 
such issue or adjudicate it in the garnishment pro¬ 
ceedings, On a summary proceeding of garnish¬ 
ment in aid of execution, the rule as to supplemen¬ 
tary proceedings in aid of execution that the court is 

Toidi 2 ifir oxifiTliua Judgment 
In Judgment creditor's action 
against employer of Judgment debtor 
on garnishee, court has no authority 
to declare judgment forming basis 
of action void, or to vacate it or set 
it aside.—^Hagopian v. Albee Restau¬ 
rant Corporation, 272 N’.T.S. 416, 162 
Misc. 379. 

25. Ala.—Garrett v. Mayfield Wool¬ 
en Mills, 44 So. 1026, 163 Ala. 602 
—Jones V. Pope, 6 Ala. 164. 

N.M.—Perea v. Colorado Nat. Bank, 

27 P. 322, 6 N.M. 1. 

26. Wis.—Southwestern Land Co. v. 

Ellis, 80 N.W. 749, 104 Wis. 446. 

27. Mo.—Riley v. Renick Milling Co., 

44 Mo.App. 619. 

N.H.—^Dole V. Parwell, 66 A. 663, 72 
N,H. 183. 

28 CJ. p 316 note 5. 

28i Cal.—^TakcUiashi v, 

93 P. 2 d 645, 34 Cal.App.2d 367 . 

29. Cal.—Takahashi v. 
supra. 

Cal,—Ta k a h ashi v. Runlshima, 
supra. 
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without jurisdiction to determine the existence of 
an indebtedness to the judgment debtor which is dis¬ 
puted, stated in Executions § 378 c, has been ap- 

plied.33 

§ 236. — Mode and Conduct of Trial 

Except as may be otherwise provided by the statutes, 
an issue between the plaintlfT and the garnishee may be 
tried as an ordinary issue in a civil suit, and submitted 
to the jury that tries the case between plaintifT and de¬ 
fendant or to a different jury, and proceedings against 
different garnishees may be tried Independently or con¬ 
solidated. The right to a jury trial may be accorded 
under garnishment statutes, but, where the statute is 
silent on such subject, a Jury trial may not be had there¬ 
under as a matter of right. 

An issue between plaintiff and garnishee is, in the 
absence of provision of the statute to the contrary, 
to be tried as an ordinary issue in a civil action.34 
In some jurisdictions, the practice is to submit the 
issues as between plaintiff and the principal defend¬ 
ant and as between plaintiff and the garnishee to the 
same jury at the same time ;35 but under some stat¬ 
utes provision is made for the submission of the 
issue as between plaintiff and the garnishee sepa- 
rately,36 and, if the issues are submitted at the same 
time, the findings should be separate.37 

Separate garnishees. Where an attachment is 
laid in the hands of several garnishees who are 
severally indebted to defendant in the attachment, or 
who severally have his property in their possession, 
the correct practice is to docket separate suits 
against each garnishee, so that the suit against each 
may be proceeded with independently of the oth- 
ers,33 and it has been held that issues against sepa- 

34. Minn.—Parke, Davis & Co. v. 
Mewhirter, 186 N.W. 648, 160 Minn. 
234. 

28 C.J. p 316 note 12. 

Btatnte and roles of cooxt 
Where St. Louis circuit court ac¬ 
quired Jurisdiction of garnishment 
proceeding, it could provide for trial 
of Issues as contemplated by statute 
and court rules.—Graber v. Pt. Dear¬ 
born Casualty Underwriters of Chi¬ 
cago, Ill., Mo.App., 35 S.W.2d 933. 

35. Ill.—^Pine Tree Lumber Co. v. 
Central Stock & Grain Exch., 140 
Ill.App. 462, aflirmed 87 N.E. 639, 
238 Ill. 449. 

3& Ga.—clones v. ISdaril, 91 S.E. 446, 
19 Ga.App. 216. 

Miss.—^Roberts v. Barry, 42 Miss. 
260. 

Pa.—^Leberman v. Hoffman, 2 Pennyp. 

211 . 

37- Miss.—Roberts v. Barry, 42 
Miss. 260. 

28 C.J. p 315 note 16. 

33. Md.—^Farmers' Bank v. Brooke, 
40 Md. 249. 

28 C.J. p 816 note 20. 


Runishlma, 


31. N.J.—^Beninati v. Hinchllffe, 20 
A2d 64, 126 N.J.Law 687, reversing 
15 A2d 761, 126 N.J.Law 377. 

Bank aoooiuLt 

The garnishment statute was not 
intended to provide a method of set¬ 
tling ownership of personal property 
in the form of a bank account.—^Benl- 
natl v. Hinchllffe, supra. 

Attorney falling to admit possession 
of fruLds 

On rule to show cause why attor¬ 
ney should not pay Judgment against 
client in full out of fund recovered 
for client in another suit, common 
pleas court was without Jurisdiction 
to make summary order that attor¬ 
ney pay Judgment In full, where at¬ 
torney did not admit that he was 
holding sufficient money of client to 
satisfy judgment.—Chasan v. Court 
of Common Pleas in and for Hudson 
County, 178 A. 61, 13 N.J.Mlsc. 300. 

32. Kan.—Simmons v. Vawter, 237 
P. 71, 118 Kan. 637. 

33. OkL—Jackson v. First Nat. 
Bank, 35 P.2d 446, 168 OkL 629. 
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rate garnishees, no joint indebtedness to defendant 
being alleged, cannot be docketed as one suites 
It has also been held that it is a matter of discre¬ 
tion for the court to consolidate two garnishment 
proceedings, to continue the first one, and to con¬ 
sider all the testimony in the last one for the pro¬ 
tection of the first garnishee against double liability, 
and of such action by the court the second garnishee 
cannot complain.*^® 

Place of trial. Under a statute providing that, 
where the garnishee is a resident of another coun¬ 
ty, plaintiff may file in the proper court in that coun¬ 
ty copies of his judgment and of the proceedings in 
garnishment including the ansvrer of the garnishee 
and the controverting affidavit, the right of a non¬ 
resident garnishee to have a contest heard in the 
county of his residence is not waived by filing an 
answer sufficient, if uncontested, to entitle the gar¬ 
nishee to a discharge in a court outside of the coun¬ 
try of his residence, in which proceedings are be- 
gun.^1 

Introduction of evidence. In garnishment on a 
judgment, the original judgment should be produced 
as a foundation for the introduction of other testi¬ 
mony to establish the liability of the garnishee, 
unless the original judgment and the execution and 
return are regarded as a part of the record in the 
garnishment proceedings, in which case it is not 


necessary to introduce them into evidence.^s jg 
within the discretion of the trial court to reopen the 
case for further evidence after argument.^^ 

Right to jury trial. In a case falling within the 
contemplation of statutes expressly providing for 
trial by jury in a garnishment proceeding, either 
plaintiff or garnishee may be entitled to a trial of 
issues of fact by a jury.^S Where, however, the 
garnishment statuLe fails expressly to confer the 
right to a jury trial, the courts have construed it as 
not giving a jury trial as a matter of right and as in 
any event permitting a waiver of jury trial in cases 
where it might have been accorded on request.'*® 
The general right to a jury trial in garnishment pro¬ 
ceedings, irrespective of the provisions of garnish¬ 
ment statutes, is discussed in the CJ.S. title Juries 
§ 70. 

§ 237. — Questions for Court and Jury; 

Directing Verdict 

Questions of fact arising on the trial of a garnishment 
should be submitted to the Jury where the evidence is in 
conflict and the trial is to a jury while questions of law 
are addressed to the court. Where the evidence admits 
of only one conclusion, the court may and should direct 
a verdict. 

In accordance with the general rules, questions of 
fact arising on the trial or hearing in a garnish¬ 
ment proceeding are for the jury or other trier of 
facts where the evidence is conflicting, in the 


39l Tex.—^Fidelity & Deposit Co. of 
Maryland v. Seymour, 66 S.W. 686, 
2S TexCiVpApp. 642. 

40. Wash.—Guaranty Security Co. 
V. Coad, 195 P. 22, 114 Wash. 166, 
rehearingr denied 197 P. 326, 114 
Wash. 166. 

41. Tex—American Surety Co. v. 
Bernstein, 105 S.W. 990, 101 Tex 
189. 

43. Ark.—^Patterson v. Harland, 12 
Ark. 168. 

28 O.J. p 316 note 23. 

43. IlL—^Boksa v. Buchaniec, 245 
Ill.App. 602. 

44. La.—^Monroe Grocer Co. v. Per¬ 
due, 48 So. 1002, 123 La. 375. 

45. Va.—^Fentress v. Butledi^e, 125 
S.E. 668, 140 Va, 686. 

28 C.J. p 316 note 16. 

Optional juxy trial 

<1) An attaching creditor, at the 
trial of issues between the attaching 
creditors of mortgaged personal 
property in the possession of the 
mortgagor and the mortgagee sum¬ 
moned as trustee under applicable 
statutes, may at his option adopt ei¬ 
ther of two rules of procedure to 
follow: B*irst. on a jury-waived 

hearing he may contest the validity 
of the mortgage through an examina¬ 


tion of the mortgagee personally or 
on interrogatories, or through an in¬ 
quisition partaking of both methods, 
at which he is entitled to offer com¬ 
petent evidence; second, he may elect 
to deny the validity of the mortgage 
and have an issue in that regard 
found under direction of the court 
and submitted to the Jury; but, if 
he chooses a Jury trial, he must 
make his election at the outset and 
cannot have such an issue tried by a 
Jury after commencement of a pro¬ 
ceeding appropriate to be heard by a 
Judge without a jury.—Banoa Itali- 
ana Di Sconto v. Columbia Counter 
Co., 151 JSr.B. 114, 255 Mass. 255. 

(2) Facts held to show attaching 
creditor's election to submit validity 
of mortgage to Jury-waived court so 
that he could not thereafter have is¬ 
sues framed for a trial by Jury.— 
Banca Italiana Di Sconto v. Colum¬ 
bia Counter Co., supra. 

(3) A request for a Jury trial is 
properly denied where the Issue as 
to which such a trial is asked is too 
broad, as where on trustee process, 
an issue on which plaintiff asked a 
Jury trial is as to whether anything, 
ani if so, how much, was due abso¬ 
lutely and without any contingency 
at the time of the service of the 
writ,’ since the facts contained in 
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the trustee's answer could not be de¬ 
nied, and the only proper issues 
would have been such as related spe¬ 
cifically to other material facts, not 
stated or denied by the trustee.— 
Krogman v. Rice Bros. Co., 135 N.E. 
161, 241 Mass. 295. 

(4) Where the only issues for trial 
by Jury requested by plaintiff on the 
trial of trustee process were improp¬ 
er, the court's action in denying “any 
Jury issues" must be considered as 
limited to the motion made.—^Krog- 
man v. Rice Bros. Co., supra. 

43. Minn.—Weibler v. Ford, 63 N. 
W. 1076, 61 Minn. 398—^Banning v, 
Sibley, 3 Minn. 389. 

28 C.J. p 316 notes 18, 19. 

47. XJ.S.—Shane v. Commercial Cas¬ 
ualty Ins. Co., D.C.Pa., 48 F.Supp. 
161, affirmed, C.C,A., Shane v. 
Barger, 132 P.2d 644. 

Ark.—^Myers v. Bushmiaer, 145 S.W. 

2d 722, 201 Ark. 564. 

Cal.—^Walters v. Bank of America 
Nat. Trust & Savings Ass'n, 59 P. 
2d 983, 106 A.L.R. 66. 

Fla.—^Allen v. Brevard County Loan 
& Mortgage Co., 168 So. 205, 117 
Fla. 640, rehearing denied 169 So. 
524, 118 Fla. 446. 

Ill.—Odell v..Wahlgren, 14 N.B.2d 87, 
294 IlLApp. 611. 
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case of factual questions arising in respect of the 
amount of the garnishee’s indebtedness to defend- 
anr,^^ whether or not such indebtedness has been 
paid,'*® or assigned to a third person,50 and the lia- 
biHt3^ of a garnishee under a contract of insur- 
ance.5i Questions of law are for the determination 


of the court,52 which may and should enter a dis¬ 
missal or direct a verdict where the facts are clear 
or undisputed ;53 but not otherwise.54 It is not nec¬ 
essary that a garnishee should have rested in order 
to have moved at the close of plaintiffs case to dis¬ 
miss the proceedings.55 


lo^va.—Schooley v. Efnor, 209 N.W. 
4 OS, 202 Iowa 141. 

Mo.—First Nat. Bank v. Ellis, App., 
2S9 S.W. 345. 

Pa.—D’Allura v. Perrl, 10 A.2d 124, 
138 Pa.Super. 261—Dunn v. Brown, 
89 Pa. Super. 370. 

Tex.—.\merican Trust Co, v. Mayfield 
Co., Civ.App., IS S.W.2d 775, error 
dismissed. 

28 C.J. p 316 note 26. 

Evidence suficient to carry !■- 
sue to Jury 

Ark.—Gray v, Magness, 138 S.W.2d 
73, 200 Ark. 163. 

Md.—^Eastern Shore Trust Co. v. 
Lockerman, 129 A. 916, 148 Md. 
628. 

Mo.—Spencer v. Anderson, App., 229 
S.W. 226. 

Tex.—^Moore v. Riona Products, Civ. 
App., 146 S.W.2d 906—Mayfield Co. 

V. First Nat. Bank, Civ.App., 287 
S.W. 510. 

Evidence held insnfitoieitt to carry 
issue to Jury 

(1) Generally. 

Iowa.—Simmons v. Meservey, 224 N. 

W. 648. 

Kan.—Sutton Electric Supply Co. v. 
Fourth Nat. Bank, 64 P.2d 34, 145 
Kan. 160. 

(2) Question of garnishee’s indebt¬ 
edness to principal defendant.—Cau¬ 
dle v. Cusick, 287 S.W. 369, 171 Ark. 
1187. 

4a Ariz.—United Bank & Trust Co. 
V. Washburn & Condon, 292 P, 1026, 
37 Ariz. 223. 

Mo.—^Flrst Nat. Bank v. Bills, App., 
289 S.W. 346. 

49. Qa.—Daniel v. H. H. Fitzpatrick 
Co., 116 S.E. 544, 29 Ga.App. 760. 

50. Pa.—Bartram Building & Loan 
Ass*n V. Eggleston, 6 A.2d 608, 336 
Pa. 42. 

61. U.S.—Shane v. Commercial Cas¬ 
ualty Ins. Co., D.C.Pa., 48 P.Supp. 
151, affirmed, C.C.A., Shane v. Barg¬ 
er, 132 P.2d 644. 

Mo.—Garre v. American Mut. Casual¬ 
ty Co., App., 20 S.W.2d 640. 

Va.— Combs v. Hunt, 126 S.B. 661, 
140 Va. 627, 37 A.L.R. 621. 

S^NUid and collTislon between per¬ 
sons obtaining judgment in automo¬ 
bile Injury case and defendant there¬ 
in were a question of fact for the 
Jury, where the liability insurer 
claimed such fraud and collusion ex¬ 
isted when proceeded against by way 
of garnishment.—Rowoldt, for Use 
of Flanagan v. Cook County Farmers 


Mut. Ins. Co., 26 N.E.2d 903, 305 Ill. 
App. 93. 

Evidence held insnffioieiit for Jury 
Where judgment creditor sum¬ 
moned judgment debtor’s automobile 
liability insurer as garnishee, and 
garnishee defended on ground that 
injury was not due to an accident 
but that insured had intentionally 
run the Judgment creditor down, evi¬ 
dence was insufficient to permit jury 
to find that insured intentionally In¬ 
flicted the injuries on the judgment 
creditor and Justified binding in¬ 
structions against garnishee.—Heffel- 
finger v. Schell, 22 A.2d 693, 343 Pa. 
211 . 

Xiisnrer’s answers to interrogatories 
held Buffleie n t to raise a question of 
fact for the Jury, where such an¬ 
swers Indicated In attachment execu¬ 
tion proceeding against life Insurer 
as garnishee that insurer paid bene¬ 
fits to “Benny Ralnella’’ as benefi¬ 
ciary after receiving notice of at¬ 
tachment referring to defendant as 
“Benjamin Rainal,’’ and did not jus¬ 
tify entry of Judgment against in¬ 
surer on the answers.—Greco v. 
Rainal, 4 A.2d 232, 134 Pa.Super. 
99. 

Insurer’s answers to interroga. 
tozles .held iusuffident to raise a 
question for the Jury and Judgment 
properly entered against garnishee. 
—^Dougherty v. Wood, 168 A. 208, 
106 Pa.Super. 1. 

G2. Tex.—Pottorlf v. J. D. Adams 
Co., Clv.App., 70 S.W.2d 746. 

28 C.J. p 316 note 27. 

53. Ga.—^Burton v. J. W. Hardeman 
& Sons, 133 S.E. 762, 35 Ga.App. 
453. 

Md.—Cueva Co. v. R. Lancaster 
Williams & Co., 126 A. 849, 145 
Md. 526. 

Mo.—Bank of High Hill v. Rockey, 
App., 277 S.W. 675. 

Pa.—Hollander v. Kressman, 17 A. 2d 
669, 143 Pa.Super. 32. 

28 C.J. p 316 note 28. 

Eireotion. on. oral teBtin3.ony 
The doctrine that a verdict cannot 
be directed where the testimony is 
entirely oral in character does not 
apply In the case of an attachment 
of an interest in a corporation where 
nothing is involved but a simple 
mathematical calculation of the val¬ 
ue of the Judgment debtor’s inter¬ 
est, because the credibility of the 
testimony, being drawn from the 
garnishee’s records and officers, is 
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not subject to attack.—^Honesdale 
Nat. Bank v. Klein, 37 Pa.Dist. & Co. 
370, 41 Lack.Jur. 191. 

Judgment notwithstanding verdict 
Uncontra dieted documentary evi¬ 
dence In corroboration of testimony 
of grarnishee was held to require re¬ 
versal of judgment against gar¬ 
nishee as matter of law for insuffi¬ 
ciency of evidence or reasonable in¬ 
ferences to support verdict, with di¬ 
rections to trial court to dismiss, as 
the latter should have grranted a mo¬ 
tion for judgment notwithstanding 
the verdicL—Havercamp v. Haver- 
camp, 217 P. 710, 126 Wash. 107. 

54. Fla.—^Allen v. Brevard County 
Lean & Mortgage Co., 158 So. 305, 
117 Fla. 640, rehearing denied 168 
So. 624, 118 Pla. 446. 

G-a.—Farrow v. Whitaker, 198 S.EL 
821, 68 Ga.App. 464—Claxton Bank 
V. Way, 132 S.E. 143, 85 Ga.App. 
165. 

Iowa.—Schooley v. Efnor, 209 N.W. 

408, 202 Iowa 141. 

28 C.J. p 316 note 29. 

If any evldeuce is offered on. either 
side on which a verdict for plaintiff 
could be based, the case should not 
be withdrawn from the trier of facts. 
—Johnston v. Western Maryland Ry, 
Co., 136 A. 185, 151 Md. 422. 
Dismissal without affording plaiu. 
tiff chance to prove case 
Where through mistake depositions 
were not properly before court, and 
existence of evidence to support de¬ 
cree for plaintiff was strongly prob¬ 
able, dismissing attachment suit 
without affording plaintiff an oppor¬ 
tunity to make out his case was er¬ 
ror, and under such circumstances 
the case should not be dismissed for 
failure of record to show indebted¬ 
ness by garnishee to plaintiff and at¬ 
taching creditor.—Snyder v. Breit- 
inger, 139 S,E. 756, 104 W.Va. 122. 
Truth and credibility of witnesses 
for jury 

The trial court cannot direct ver¬ 
dict for garnishee solely on strength 
of latter’s own witnesses’ testimony, 
although disclosing facts warranting 
garnishee's disclaimer of liability 
and not contradicted materially, 
truth and credibility of such testi-* 
mony being for jury, unless issue Is 
presented as one of law for court 
ILlone on record as whole.—^Fischer 
V. Western & Southern Indemnity 
Co., Mo.App., 106 S.W.2d 490. 

55. U.S.—Cook V. Robinson, Alaska, 
194 F. 763, 114 C.aA. 473. 
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§ 238. -Instructions 

The Instructions to the Jury trying a garnishment 
case should accord with the general rules governing in¬ 
structions in civil actions, as by conforming to the evi¬ 
dence, pleadings, and Issues and being clear and not mis¬ 
leading. 

Under the general rules governing instructions in 
civil actions, as discussed in the C.J.S. title Trial §§ 
266-448, also 64 C.J. p 510 note 3-p 1008 notes 15- 
99, which apply to instructions to the jury on the 
trial of a garnishment proceeding,the instructions 
must be supported by, and in conformity with, the 
evidence,57 and with the pleadings and issues,^^ 
must not invade the province of the jury,5^ and 
must not be misleading.50 A request need not be 
given in the language of counsel if it is substantially 
embodied in the instructions given.®^ Facts that 
appear of record, and about which there can be no 
controversy, may properly be assumed by the court 
as established, and so stated in its instructions to the 
jury.®2 A judicial definition of a term such as "res¬ 
idence” should not be given in a garnishment pro- 

56. ZmstraotioiLS lield proper as to 
no recovery by plaintiff as to any 
part of a check sent to garnishee by 
judgment debtor. If the jury found a 
transaction was a sale by garnishee 
to judgment debtor and that the 
check was sent as a part payment of 
the prica—^Lockerman v. Hastem 
Shore Trust Co., 126 A. 140, 146 Md. 

280. 

Znstntctloiui hSld improper 
<1) Generally. 

Ark.—^Farmers’ Bank of Greenwood 
V. Mackey & Gillen Coal Co., 26 
S.W.2d 107, 181 Ark. 231, 

Fla.—Standard Accident Ins. Co. v. 

Hancock, 169 So. 617, 124 Fla. 726. 

(2) Erroneous definition of Insol¬ 
vency.—^Flrst Nat. Bank v. Foley, 

Tex.Clv.App., 26 S.W.2d 314, error 
refused. 

57. Mo.—Graff v. Continental Auto 
Ins. Underwriters, Springfield, Ill., 

35 S.W.2d 926, 225 Mo.App. 85. 

28 C.J. p 317 note 33. 

5a Ga.—^Daniel v. H. H. Fitzpatrick 
Co., 116 S.E. 644, 29 Ga.App. 760. 

28 CJ. p 317 note 34. 

59. Iowa—^Drake v. Buck, 35 Iowa 
472. 

28 C.J. p 317 note 35. 

€0. Md.—^Liockerman y. 

Shore Trust Co., 126 A. 140, 146 
Md. 380. 

28 C.J. p 317 note 36. 

^61. Mich.—Sloman v. Goebel Brew¬ 
ing Co., 76 N.W. 975, 118 Mich. 442. 

28 aj. p 317 note 37. 

62. Iowa—^Kenosha Stove Co, v. 

Shedd. 48 N.W. 983, 82 Iowa 640— 

Hughes v. Monty, 24 Iowa 499. 

28 C.J. p 317 note 38. 

ea Mo. — ^McDowell v. Friedman 


ceeding unless under the particular facts it would 
assist the jury in reaching the right verdict.63 An 
instruction that, if the jury should find for plain¬ 
tiff, they might find against the garnishee the 
amount of the garnishee’s indebtedness to defend¬ 
ant, not exceeding the amount due from defend¬ 
ant, was not objectionable as requiring the jury to 
find for a greater sum than the garnishee admitted 
to be due, if they found defendant’s indebtedness in 
a larger sum.®^ 

§ 239. - Verdict and Findings 

The form of the verdict and findings In a garnish¬ 
ment proceeding should comply with the general rules 
controlling as to such matters in civil actions, as by be. 
ing certain and responsive, and under statute it may be 
necessary for the jury to find as to the property of de- 
fendant In possession of the garnishee and the value 
thereof. 

The verdict and findings in a garnishee proceed¬ 
ing should be in proper form,®® free from uncer¬ 
tainty,®® and responsive to the issues®^ and the evi- 

summons, and reference to ^‘special 
lien’* could be disregarded as sur¬ 
plusage.—^Henley v. Colonial Stages 
South, 193 S.E. 905, 56 Ga.App. 722, 
transferred, see 191 S.E. 445, 184 Ga. 
445. 

Peremptory declaration of law by 
court without jury that garnishee 
was Indebted to defendant in speci¬ 
fied sum was held not improper, 
since merely equivalent to a verdict 
where garnishee offered no evidence 
and plaintiff made out prima facie 
case.—^Kurre v. American Indemnity 
Co. of Galveston, Tex., 17 S.W.2d 686, 
223 Mo.App. 406, followed in Wonse- 
witz v. American Indemnity Co. of 
Galveston, Tex., 17 S.W.2d 691. 

Tezdict against testamentary trus¬ 
tee held proper in form under facts. 
—Butler County Nat Bank v. Mac- 
Mullen, 141 A. 484, 292 Pa. 556. 

66. Ga.—^Harper v. Vickers, 66 S.K 
990, 7 Ga.App. 373. 

28 C.J. p 317 note 41. 

Plndlngs held consistent 
In suit by buyer of com against 
shipper, where proceeds of draft paid 
by buyer were attached in bank’s 
hands as garnishee, and, on applica¬ 
tion of garnishee, bank first handling 
draft from shipper was made a par¬ 
ty, a finding that first bank was 
agent for shipper was not inconsist¬ 
ent with findings that drafts were 
drawn through bank and deposited 
to shipper’s credit, subject to collec¬ 
tion, €md thereafter from day to day 
withdrawn hy shipper’s checks.—- 
Commercial Nat. Bank of Hutchin¬ 
son, Kan., V. Held Bros., Tex.Civ. 
App., 257 S.W. 913, certiorari denied 
44 S.Ct. 638, 266 U.a 595, 68 L.Ed. 
1198. 

67- Va.—^Baltimore & O. B. Co. v. 


Eastern 


Bros. Shoe Co., 115 S.W. 1028, 136 
Mo.App. 276. 

64. Ark.—Weatherly v. Stane, 184 
S.W. 41, 122 Ark. 612. 

65. Pa.—^Butler County Nat. Bank v. 
MacMullen. 141 A. 484, 292 Pa. 556. 

Tailnze to specify amoTmt subject to 
gaznishmeat 

Where traverse merely disputed 
truth of answer in garnishment pro¬ 
ceedings denying all indebtedness, 
without alleging indebtedness in par¬ 
ticular amount, verdict which mere¬ 
ly found “in favor of plaintiff” with¬ 
out establishing amy specific amount 
subject to garnishment was insuffi¬ 
cient to support a judgment.—^Rob¬ 
erts V. Citizens* Bank & Trust Co., 
127 S.E. 621, 33 Ga.App. 626. 

7ozm of verdict against stockholder 
in close corporation 
Where objection was made as to 
the form of verdict, it was held that, 
where an attachment execution is 
issued against a close corporation of 
which the judgment debtor is presi¬ 
dent, treasurer, and general manager, 
and the owner of one out of twenty 
issued shares of stock, the verdict 
may properly be in the amount of 
one twentieth of the admitted net 
worth of the company.—^Honesdale 
Nat. Bank v. Klein, 37 Pa.Dist. & Co. 
870. 

Disregarding surplusage 

In garnishment proceedingrs, ver¬ 
dict purporting to establish “special 
lien” on fund impounded by service 
on nonresident of county was not 
void or voidable, on ground that 
court had no jurisdiction to create 
lien in another county, since verdict 
and judgment merely perfected lien, 
which was created by service of 
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dence,®^ and must dispose of the whole issue submit- 
led.69 

Under provisions of a garnishment statute allow¬ 
ing judgment against the garnishee on the disclo¬ 
sure alone only when the full disclosure amounts to 
an admission of indebtedness, or of possession or 
control of property of defendant, it is not contem¬ 
plated that there shall be a finding of facts as in 
ordinary actions, since the disclosure is not the same 
thing as a trial of disputed facts in an ordinary ac¬ 
tion.^® 

Property in hands of garnishee, and value thereof. 
Under statute it may be necessary for the jury to 
make findings as to the property of the principal 
defendant in the possession of the garnishee and the 
value thereof.71 The necessity of naming each ar¬ 
ticle and the value thereof in a verdict against a 
garnishee may be obviated by stipulation of coun- 
sel .'^2 Where a suggestion is filed charging a gar¬ 
nishee’s return to be false, if the jury finds specific 
chattels in the hands of the garnishee to belong to 


the absent debtor, they should also find the respec¬ 
tive value thereof, so that, if the property is not 
delivered, or cannot be found, the creditor may have 
process for the value against the garnishee 

Construction, The verdict or findings should be 
given a reasonable intendment,'^'^ and special find¬ 
ings will control as against conflicting general find¬ 
ings.*^® 

§ 240. - Intervention by Defendant or 

Judgment Debtor 

In a case falling within the contemplation of statutes 
so providing, the defendant or Judgment debtor may in> 
tervene In the trial of an issue between plaintifT and 
garnishee. 

Provision is sometimes made by statute for the 
participation of defendant in the trial of the issue 
between plaintiff and the garnishee, and the princi¬ 
pal defendant may in a. case falling within the con¬ 
templation of the statute intervene in proceedings 
between plaintiff and garnishee for protection of his 
own rights.*^^ Under a statute allowing a party to 


Gallahue’s Adm’rs, 12 Gratt. 666, 
53 Va 655, 66 Am.D. 254. 

28 C.J- p 317 note 42. 

68. Ga—^Merchants* Nat. Bank v. 

Parker, 82 S.E. 658, 142 Ga 266. 

28 aJ, p 317 note 43. 

CoxLclnsioiLS of law xuurapporfced by 
facts 

In proceedings by a creditor 
against a garnishee for payment of 
funds on checks written by a debtor 
prior to the service of garnishment 
and paid after the service of garnish¬ 
ment, in the absence of a finding as 
a fact by the trial court that there 
was an assignment of the funds be¬ 
fore the service of garnishment, 
conclusions of law that there was 
such an assignment, and that the 
payees of the checks had a prior 
right to the creditor were not sup¬ 
ported by facts.—Central Texas 
Bxch. Nat. Bank of Waco v. First 
Nat Bank, Tex.Clv.App., 243 S.W. 
998, rehearing overruled 246 S.W. 
lit 

68. N.M.—^Perea v. Colorado Nat 
Bank, 27 P. 322, 6 N.M. 1. 

28 C.J. p 317 note 44. 

Failnxe to find on material issiie 
Court erred in failing to make 
findings on material issues in gar¬ 
nishment proceeding as to whether 
or not plaintiff's Judgment debtor 
sent order, given him by garnishee, 
for copies of book, written by debtor, 
to publisher, and whether garnishee 
gave any orders or directions to pub¬ 
lisher or negotiated with latter re¬ 
specting purchase and. delivery of, 
or payment for, books.—Middleton v. 
Evans, 46 P.2d 670, 86 Utah 896. 


Failnre properly to reg.iiest oonrt 

Where garnishee. Instead of mak¬ 
ing request for court's own finding 
in accordance with statute, merely 
requested that the court approve the 
garnishee's proposed finding, the 
court might have approved the find¬ 
ing but was not compelled to do so. 
—^Dixon.v. U. S. Fidelity & Guaranty 
Co., Mo.App., 155 S.W.2d 313. 

70. Minn,—^Wildner v. Ferguson, 43 
N.W. 794, 42 Minn. 112, 18 Am.S.R. 
496, 6 Lr,R.A. 338. 

71. Mich,—^Bethel v. Linn, 30 N.W. 
84, 63 Mich. 464. 

28 C,J. p 318 note 47. 

Statute as to findings of yalne 
applicable under facts 
The statute providing that if trial 
be had on any scire facias, Jury shall 
find what goods or effects. If any, 
were in garnishee's hands at time 
attachment was executed and the 
value thereof, is inapplicable to at¬ 
tachments on legacies, distributive 
shares, and other interests in unset¬ 
tled estates of decedents.—Seip v. 
Laubach, 4 A.2d 149, 333 Pa. 226, 

72. Mo.—Marx v. Hart, 66 S.W. 260, 
166 Mo, 503, 89 Am.S.R. 716. 

73. S.C.—Sherman v. Barrett, 30 S. 
C.L. 467. 

74. Wash.—Seattle Merchants Ass’n 
V. Lankley State Bank, 170 P. 560, 
100 Wash. 696. 

28 C.J. p 318 note 50. 

Fartloular findings construed 

Under Rev.St. art 279, providing 
that after the service of writ of gar¬ 
nishment it is unlawful for the gar¬ 
nishee to pay to defendant any debt 
or deliver to him any effects, and 
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art 293, providing that If the gar¬ 
nishee was indebted to defendant 
when the writ was served the court 
shall render Judgment against the 
garnishee for the amount of such 
indebtedness, where a garnishee paid 
checks written before the garnish¬ 
ment was served after service of the 
garnishment, a finding that at the 
time the garnishment was served the 
garnishee was Indebted to defendant 
in a certain amount, considered in 
relation to the entire findings and 
conclusions, does not amount to an 
implied finding that the fund had not 
been assigned to the checkholders 
prior to the garnishment,—Central 
Texas Exch. Nat. Bank of Waco v. 
First Nat. Bank, Tex.Civ.App., 243 S. 
W. 998, rehearing overruled 246 S. 
W. 111. 

75. Tex.—Western Gulf Petroleum 
Corporation v. Frazier Jelke & Co., 
Civ.App., 163 S.W.2d 860, error 
refused. 

Status of stock as oonuntuoity or 
separate property 
In garnishment proceeding to 
reach as community property, stock 
held in name of Judgment debtor's 
wife, a general finding that such 
stock was community property could 
not stand as against special finding 
that the stock was acquired in ex¬ 
change for other stock owned by 
wife and purchased with property 
given- to wife by her daughter.— 
Western Gulf Petroleum Corporation 
V. Frazier Jelke & Co., suprtu 

7& Wis.—Graham v. Zellers, 238 N. 

W. 387, 206 Wis. 647. 

Defenses and objections by defendant 
generally see supra S 195. 



§ 241 


GARNISHMENT 


38 C.J.S. 


intervene “who has an interest in the matter in liti¬ 
gation” where a judgment is recovered, which re¬ 
mains unsatisfied, and the judgment creditor sues 
out a writ of garnishment against an alleged debtor 
of the judgment debtor who denies the indebted¬ 
ness, the judgment debtor may ^intervene and join 
with the judgment creditor in attempting to estab¬ 
lish that the garnishee is indebted to the judgment 
debtor. 

§ 241. -New Trial 

A ^rnfshee must show the exercise of due diligence 
where he seeks a new trial, and a motion for new trial 
will not lie where there has been no final Judgment, or 
on the motion of one not a party. 

A garnishee seeking a new trial must show that 
he has exercised due diligence on his part.78 Where, 
under the statute, the finding on the first disclosure 
of the garnishee is merely made prima facie evi¬ 
dence on the final trial, it cannot be regarded as a 
final judgment as to which a motion for a new 
trial on the ground of error in the rulings of the 
judge at the hearing may be entertained.De¬ 
fendant not being a party to a garnishment which is 
undissolved, he will not be allowed to complain of 
judgment against the garnishee by moving for a 
new trial in the garnishment proceeding.^^ Also, 
defendant and the garnishee not being joint parties 
to either the main action or the garnishment pro¬ 
ceeding, they will not be permitted to unite in a mo¬ 
tion for a new trial wherein they complain both of 
the judgment against defendant and the judgment 
against the garnishee. Such a joint motion is a 
mere nullity and should be dismissed as such; but. 


where plaintiff does not ask for a dismissal, the trial 
court does not err in attaining substantially the 
same result by overruling the motion.^i 

§ 242. Judgment as between Plaintiff and 
Garnishee in General 

The judgment as between the plaintiff and the gar- 
nishee is controlled by applicable statutory provisions. 

The judgment as between plaintiff and the gar¬ 
nishee is governed by the procedure prescribed by 
applicable statutory provisions.*^ 

Unless authorized by statute, the clerk has no 
power of his own authority to enter judgments^ 

§ 243. - - Nature and Essentials Generally 

a. General nature and validity 

b. Conditions precedent 

c. Parties 

a. General Nature and Validity 

The judgment, when final, determines the rights of 
the parties to the proceeding. In the absence of contrary 
statute, a personal judgment cannot be taken in the first 
instance against the garnishee, the common procedure 
being first to require him to pay or deliver the property 
into court or to a designated officer, and, on failure to do 
so, to enter a money judgment against him in the same 
or In a separate action, as the statute may provide. 

The judgment against the garnishee, on becoming 
final, fixes and determines the legal status of plain¬ 
tiff and garnishee as to the property or funds in 
dispute.*^ 

Although such a procedure is under some statutes 
authorized,*5 ordinarily a personal judgment cannot 


77. Utah.—^Dayton v. Free, 162 P. 
614, 49 Utah 221. 

Claims of third persons srenerally see 
infra §§ 276-292. 

In OUahoma 

Under Hev.Li.l910 § 4S31 defendant 
may participate in the trial of any 
Issue between plaintiff and the gar¬ 
nishee for the protection of his inter¬ 
ests, and may in all cases defend the 
proceedings against any garnishee 
on any ground on which the gar¬ 
nishee might defend the same.—Ma¬ 
son V. Miller, 163 P. 187, 64 Okl. 46. 

78. Ark.—Dunnegan v. Byers, 17 
Ark. 492. 

R.L—^People’s Loan & Trust Co. v. 

McMurray, 63 A. 803, 27 R.L 616. 
28 C.J. p 318 note 64. 

79. Conn.—^Tweedy Nichols, 27 
Conn. 618. 

80. Gku—^Foster v. Haynes, 14 S.E, 
670, 88 Ga. 240—Jones v. Maril, 91 
S.E}. 446, 19 Ga.App. 216. 

81. Ga.—Jones v. Maril, supra. 

88. Mich.—^Hoffman v. Professional! 


. Underwriters, 239 N.W. 295, 266 
Mich. 622. 

SummaTy judgment procedure liu 
applicable 

Procedure as to garnishment Judg¬ 
ments is not modified by other statu-, 
tory provisions relating to summary 
Judgments in civil proceedings.—Cur- 
by V. Mastenbrook, 293 N.W. 722, 294 
Mich. 470—^Hoffman v. Professional 
Underwriters, 239 N.W. 296, 266 

Mich. 622. 

Statute held not retroactive 
Ill.—Goetz V. McCormick, 213 IlL 
App. 33. 

Scire facias 

(1) Where a garnishee is served, 
appears, and answers, there is no 
necessity for having a writ of scire 
facias issued and served on him, as 
mentioned in Garnishment Act § 8, 
but in such case it is proper for the 
court to enter final Judgment against 
the garnishee.—^Motor Car Securities 
Corporation v. Shockley, 233 IlLApp. 
346. 

(2) Conditional Judgment and scire 
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facias on failure to answer or de¬ 
fault see infra S 265. 

(3) Scire facias in aid of execu¬ 
tion see infra § 261. 

Judgment held valid. 

Judgment quashing execution on 
which garnishee summons was is- 
! sued, and providing that recovery 
from garnishee be held for debtor's 
assignee, was held valid.—^Industrial 
Motor Co. V. Davis, 253 P. 1055, 81 
Colo. 107. 

83. Md.—Carrolton Sav. & Loan 
Ass'n v. Kerngood, 61 Md. 416. 

Clerk's power to render default Judg¬ 
ment see infra § 254. 

84. Tex—^U. S. Fidelity & Guaranty 
Co. v. Daniels, Civ.App., 107 S.W.2d 
400. 

85. N.C.—Goodwin v. Claytor, 49 S. 
B. 173, 137 N.C. 224, 107 Am.S.R. 
479, 67 L.R.A. 209. 

28 C.J. p 318 note 66. 

Failure to admit Indebtednesa 
Where garnishee did not admit in¬ 
debtedness to defendant but set up 
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be taken in the first instance against the garnishee,^® 
particularly where not indebtedness but specific 
property has been reached in the hands of the gar¬ 
nishee,87 or where the principal defendant is a non¬ 
resident served only by publication. 88 

The common procedure is to enter a judgment or 
order requiring the garnishee to pay the indebted¬ 
ness into court to be applied to plaintiffs judg¬ 
ment,89 or to deliver the property which has been 
reached into court or to a designated officer.90 On 
failure to obe}’’ such an order a personal judgment 
may, under some statutes, be entered against the 
garnishee for the amount found due or the deter¬ 
mined value of the property.91 Under other stat¬ 
utes, such a judgment cannot be had in the gar¬ 
nishment proceedings, and plaintiff must resort to 
a separate action.92 

Where plaintiff has obtained an order that the 
property in the hands of the garnishee be held to 


satisfy the debt, he obviously is not entitled also to 
a general money judgment against the garnishee.93 
A judgment merely declaring that the garnishment 
is a lien on the debt does not create a lien on the 
property of the garnishee generally, unless and un¬ 
til there is a personal decree or judgment taken 
against him.94 Where, under the statute, a gar¬ 
nishee proceeding is a separate suit against the gar¬ 
nishee, an order in the original suit adjudging that 
the garnishee is liable for the amount of the judg¬ 
ment in such suit is invalid.95 

h. Conditions Precedent 

Generally, compliance with the terms of the statute 
authorizing judgment against the garnishee is a condi¬ 
tion precedent to entry of such judgment. 

As a rule, judgment cannot be entered against 
the garnishee until the garnishee has been brought 
within the terms of the statute authorizing such 
judgment.98 A valid judgment cannot be rendered 


the claim of third party to money, 
entry of judgrment agrainst bank with 
an award of execution was proper.— 
Kilgrore V. State Bank of Colusa, 25 
N.R2d 29. 372 Ill. 578. affirming Kil¬ 
gore for Use of John Deere Plow Co. 
V. State Bank of Colusa, 21 N.£!.2d 
9, 200 I11.APP. 409. 

Xn. Azkaiusas 

Under Crawford & M.Dlg. S 4916, 
final Judgment may be rendered 
against a garnishee on default made 
by him, or when on trial the court 
finds that he is indebted to defend¬ 
ant in the original Judgment.—^Wil¬ 
son V. Overturf, 248 S.W. 898, 157 
Ark. 386—28 C.J. p 318 note 66 [a], 
Xa Vezas 

<1> If debt is impounded, a money 
Judgment may be taken against gar¬ 
nishee which may be enforced like 
any other judgment—^Daniel v. East 
Texas Theaters, Clv.App., 127 S.W.2d 
240, error dismissed. Judgment cor¬ 
rect. 

<2) Where garnishee’s answer was 
defective and evasive, the court was 
warranted in rendering a personal 
Judgment against the garnishee.— 
Oklahoma Petroleum & Gasoline Co. 
V. Nolan, Civ.App., 263 S.W. 660. 

(3)'Where the garnishee holds spe¬ 
cific property belonging to defend¬ 
ant, the judgment should ordinarily 
require him to deliver such property 
Into court, and appropriate pleadings 
are required where it Is sought to 
recover a money Judgment against 
him.—^Holloway Seed Co. v. City Nat. 
Bank, 47 S.W. 95, 616, 92 Tex. 187. 
88. Mo.—^Panagos v. General Cigar 

Co., App.. 268 S.W. 643. 

28 aj. p 319 note 67. 

87. Pa.—Glazier v. Jacobs, 95 A. 582, 

260 Pa. 367. 

28 C.J. p 319 note 68. 


88. Miss.—Rothrock Const. Co. v. 
Port Gibson Brick Mfg. Co., 82 So. 
116. 484, 80 Miss. 517. 

28 C.J. p 319 note 69. 

88. Mo.—^Panagos v. General Cigar 
Co., App., 268 S.W. 643. 

Mont—Shaw v. McNamara & Mai> 
low, 278 P. 836, 85 Mont 389. 

28 O.J. p 819 note 60. 

90. Wyo.—Hudson Coal Co. v. Hauf, 
109 P. 21, 18 Wyo. 426. 

2$ C.J. p 319 note 61. 

CondonmaMon. 

If garnishee’s possession of spe¬ 
cific property at the time of trial be 
established, there may be a condem¬ 
nation thereof and action is In rem. 
—^International Bedding Co. v. Term¬ 
inal Warehouse Co., 126 A. 902, 146 
Md, 479, 40 A.D.R. 960. 

Bispositioa. of note 
Note impounded by Judgment cred¬ 
itor in garnishment proceedings was 
not subject to be credited on Judg¬ 
ment at Its face value, and order 
directing delivery of note to sheriff 
to make disposition thereof in man¬ 
ner required by law was proper.— 
Union Deposit Co. v. Driscoll, 83 P.2d 
261, 95 Colo. 140. 

Transfer of stock on corporate books 
In suit in nature of creditor’s bill, 
wherein order of attachment and 
garnishment was served on domestic 
coriwration In which debtor was al¬ 
leged to own stock, court had Juris¬ 
diction to require garnishee corpora¬ 
tion to enter on books of corporation 
transfer of stock from debtor to 
purchasers at Judicial sale and issue 
new certificate to such purchaser, 
notwithstanding old certificates were 
not surrendered.—^Danbom v. Dan- 
bom, 273 N.W. 502, 132 Neb. 868. 


91. Mo.—Panagos v. General Cigar 
Co., App., 268 S.W. 643. 

28 C.J. p 319 note 62. 

Release of possession. 

Where gramishee has permitted or 
suffered withdrawal of property from 
his possession, a Judgment In person¬ 
am may be recovered against him for 
its value.—^International Bedding Co. 
V. Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.L.R. 960. 

92. Wyo.—^Hudson Coal Co. v. Hauf, 
109 P. 21. 18 Wyo. 425. 

28 C.J. p 319 note 63. 

BBConey Judgment zoay be proper 
Neb.—Temes v. Watke, 279 N.W. 
718, 134 Neb. 798. 

Actions to enforce order to pay over 
see infra § 262. 

93. Or.—Carter v. Koshland, 11 P. 
292. 

94L W.Va.—Crane v. Standard Lum¬ 
ber & Mfg. Co.. 87 S.E. 1018, 77 W. 
Va. 617. 

95. Wis.—Atchison v. Rosalip, 3 
Pinn. 288, 4 Chandl. 12. 

96. Mich.—^Detroit Independent Oil 
Co. V. Miller, 209 N.W. 102, 235 
Mich. 191. 

OkL—First Nat. Bank v. Halback, 15 
P.2d 686. 160 Okl. 82—Oklahoma 
Tool & Supply Co. V. Drumrlght 
State Bank of Drumright, 222 P. 
976, 97 Okl. 166. 

Tex.—^Hanson v. Guardian Trust Co,, 
Civ.App., 160 S.W.2d 465, error dis¬ 
missed. 

28 C.J. p 321 note 91. 

Person, or property within, jurisdic¬ 
tion 

Defendant in a garnishment pro¬ 
ceeding is not bound by the court’s 
order until the Jurisdiction of the 
court is established by a finding of 
the person of defendant or his prop- 
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unless all necessary parties are actually or construc¬ 
tively before the court or have been served with 
process and regularly defaulted,97 but a party who 
has been served with process and who appears by 
answer is thereby charged with notice of all sub¬ 
sequent proceedings to the termination of the ac¬ 
tion.®^ It must also appear indisputably that the 
garnishee holds property of defendant which may be 
reached by plaintiff ;99 and there can be no adjudi¬ 
cation on the merits of a controverted liability of 
garnishees until an issue has been tendered, joined, 
and determined.^ The court cannot reach a judg¬ 
ment outside of the issues in the case, or on a mat¬ 
ter not submitted to it for its determination.^ 

Under some statutes a final judgment against the 
garnishee may be had only after the garnishee has 
failed to comply with an order directing pa 3 rment of 
the fund into court or to the sheriff as the court may 
direct.9 Notice to the principal defendant, where 
prescribed by the statute, is a prerequisite to judg¬ 
ment against the garnishee.*^ 


An inquest to determine the amount of the judg¬ 
ment against the principal defendant is essential un¬ 
der some statutes where the amount is unliquidated^ 
As against an executor or an administratorj final 
judgment cannot be entered prior to the time when 
it has become his duty in the settlement of the es¬ 
tate to deliver to defendant the legacy or distributive 
share to which he is entitled.® 

Entry and record of judgment. Under some stat¬ 
utes, a garnishment judgment is subject to the rule 
requiring notice to the unsuccessful party of appli¬ 
cation for, or entry of, judgment but notice to 
the garnishee of the taking of judgment against him 
after final judgment against defendant is unnec¬ 
essary where the statutes so provide.® Where a 
motion for judgment is denied because prematurely 
filed, plaintiff may file a second motion without first 
obtaining leave of court® 

c. Parties 

Judgment should be taken In the name of the proper 


erty within the territorial limits of 
the court’s Jursdlction.—^Hamilton v. 
Temple, Id N.£!.2d 650, 60 Ohio App. 
94. 

Service of intexxosratorlea 
Court was without Jurisdiction to 
render Judgment against garnishee 
not served with copy of interroga¬ 
tories, as required by statute. 

Okl.—^First Nat. Bank v. Halback, 15 
P.2d 686, 160 OkL 82. 

Pa.—Globe & Republic Ins. Co. v. 
Davis, 190 A. 176, 126 Pa.Super. 91. 

Defective writ 

A Judgment based on writ of gar¬ 
nishment which is impotent to seize 
any property, either because it can¬ 
not be used in particular case for 
such purpose or because there is no 
property which can be affected there¬ 
by, is nullity.—^Upper Blue Bench 
Irr. Dlst. V. Continental Nat. Bank & 
Trust Co., 72 P.2d 1048, 93 Utah 326. 
Jodgmeivt held proper 
Where affidavit of garnishment ex¬ 
pressly alleged that attachment had 
been sued out against defendant for 
same debt, and defendant gave bond 
and dissolved garnishment, and final 
personal Judgment was rendered on 
attachment, defendant could not 
complain because Judgment was also 
asked to be taken on garnishment, 
although summons of garnishment 
could have issued on attachment 
taken without making of garnish¬ 
ment affidavit and bond.—Harbison 
V. X A. Little & Son, ISO S.m 496, 61 
Oa.App. 327. 

97. Mich.—^Pirat Nat. Bank v. Crc 
man. 284 N.W. 912, 288 Mich. 370. 
Ohio.—^Hamilton v. Temple, 19 N.EL 
2d 650, 60 Ohio App. 94. 


Joiii2 executors 

A failure to serve with process 
one of two executors precludes ef¬ 
fective Judgment against the fund 
Jointly held by them.—Cumane v. 
Cumane, 27 N.B.2d 714, 306 Mass. 
74. 

Sheriff’s retnni. of writ 
Whether Judgment against gar¬ 
nishee is valid depends on whether 
it appeared from the sheriff’s re¬ 
turn on the writ of garnishment that 
valid service of the writ was had on 
the garnishee.—^Plrst Nat. Bank v, 
C. H. Meyers & Co., Tex.Civ.App., 283 
S.W. 265. 

Collateral attack 

Failure to interplead defendant’s 
wife, to whom garnishee admitted 
indebtedness, would not nullify Judg¬ 
ment against garnishee, rendering it 
subject to collateral attack.—Com¬ 
mercial State Bank of Nacogdoches 
V. Van Dom, Tex.Civ.App., 25 S.W.2d 
192. 

Surplus over mortgage 
Where garnishee sold mortgaged 
automobile, it was improper to make 
order directing him to pay surplus 
Into court, without notice of proceed¬ 
ings.—Kortz V. Hoffman, 249 F. 650, 
80 Colo. 163. 

98;. Ark.—American Co. of Arkansas 
V. Wheeler, 26 S.W.2d 116, 181 Ark. 
444. 

Iowa.—Iowa Stock Remedy Co. v. 
Broderson, 203 N.W. 886, 201 Iowa 
1039. 

99-^ Miss.—Grenada Bank v. Selig- 
man, 143 So. 474, 164 Miss. 168. 
N.X—N. Drake, Inc., v. Donovan, 152 
A. 337, 8 N.XMisc. 869. 
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Ohio.—^Hamilton v. Temple, 19 N.R 
2d 650, 60 Ohio App. 94. 

No indebtedneBS 

Judgment against garnishee was 
error where his testimony that he 
was not indebted to principal defend¬ 
ant was undisputed.—^Nunnally v. 
Nunnally, 81 S.W.2d 833, 190 Ark. 
839. 

1. Idaho.—Twin Falls Realty Co. v. 
Brune, 264 P. 882, 45 Idaho 679. 

Mich.—^Humlston v. Bridgman, 161 
N.W. 852, 195 Mich. 82. 

2, Okl.—Ed Hockaday & Co. v, Ran¬ 
dolph, 62 P.2d 628, 178 OkL 234. 

8a Mo.—^Ralston Purina Co. v. King, 
App., 101 S.W.2d 734—<Jilbert v. 
Malan, 100 S.W.2d 606, 231 Mo. 
App, 469—Roberts v. Meek, App., 
45 S.W,2d 537—^Panagos v. General 
Cigar Co., App., 268 S.W. 643—Wal- 
keen Lewis Millinery Co. v. John¬ 
son, 109 S.W. 847, 130 Mo.App. 325. 

Iowa.—Williams v. Williams, 16 
N.W. 718, 61 Iowa 612. 

Notice to defendant see supra §§ 161- 
165. 

Sa Pa.—^Thornton v. Bonham, 2 Pa, 

102 . 

28 C.J. p 322 note 97. 

6. Conn.—Johnes v. Jackson, 34 A. 

709, 67 Conn. 81, 

28 CJ. p 322 note 98. 

7a Arlz,—^Davis v. Chilson, 62 P.2d 
127, 48 Ariz. 366. 

Idaho.—Blackaby v. Dunning, 232 P. 
566, 40 Idaho 20. 

8;. Mich.—^Heald v. Montcalm Cir. 
Judge, 131 N.W. 662, 166 Mich. 
297. 

9. D.C.—^Rhodes v. Bowling Green 
White Stone Co., 43 App.D.C. 298. 
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party against the party or parties named in the summons, 
but a Joint judgment should not as a rule be rendered 
against several persons summoned as garnishees unless 
their joint ilability is established. 

Where the garnishment proceeding is, in form, an 
action against the garnishee by the principal de¬ 
fendant for use of plaintiff, the judgment should 
follow that form.io However, where the proceed¬ 
ing is regarded as a suit by plaintiff against the gar¬ 
nishee, judgment is entered in the name of plain- 
tiff.ii As a ru!e, judgment can be rendered only 
against the party or parties named in the sum- 
mons.^2 

The rule, stated infra § 244, requiring judgment 
against defendant as a condition precedent to a 
judgment against the garnishee has, in some ju¬ 
risdictions, been held to preclude the entry of a 
joint judgment against defendant and gamishee.13 
Obviously such a judgment cannot be supported by 
a pleading stating a cause of action against defend¬ 
ant aXoncM Where, however, the statute provides 
that the original defendant may be joined in scire 
facias against the garnishee who has denied liabili¬ 
ty, joint judgment may be entered against the gar¬ 
nishee and defendant.i5 Where one of three de¬ 
fendants in the principal action is not served with 
process and judgment is rendered against the other 
two, a conditional judgment against the garnishee 
in favor of all three defendants for the use of plain¬ 
tiff is only formally defective.^® 

In case of joinder of garnishees. A joint judg¬ 
ment should not, as a general rule, be rendered 


against several persons summoned as garnishees,^ 
unless their joint liability is established.^^ Howev¬ 
er, although garnishees are summoned jointlj’, it 
seems that the liability of all need not be established 
and judgment may be taken as to those whose lia¬ 
bility is shown.19 A judgment which fails to make 
any disposition of the cause against two of several 
garnishees is not a final judgment and will not sup¬ 
port a writ of error.^O 

In case of death of garnishee. Under some stat¬ 
utes, where the garnishee dies after answer but be¬ 
fore judgment, judgment may be rendered against 
him as of the date of his answer,at least where 
the garnishment was dissolved by the gi^’ing of a 
bond, and the answer was untraversed ;22 but, un¬ 
der other statutes, on the death of the garnishee, his 
personal representatives should be brought in.23 

§ 244. -Necessity of Judgment against 

Principal Defendant 

In most Jurisdictions rendition of a valid judgment 
against the principal defendant Is essential to the valid¬ 
ity of a final Judgment against the garnishee but not to 
the validity of a final judgment in favor of the garnishee, 
discharging him from liability. 

In some jurisdictions the garnishment proceed¬ 
ing is, under the statute, made essentially a suit or 
action against the garnishee by defendant in the 
name of and for the benefit of plaintiff, and a final 
judgment may be entered against the garnishee in 
advance of judgment against defendant.^^ As a 
general rule, however, it follows from the ancillary 


la Ill.—^Hlllmer v. Chicago Bank of 
Commerce, 26 IT.E.2d 726, 304 HI. 
App. 430—Cohen v. North Avenue 
State Bank, 26 N.B,2d 691, 804 IlL 
App. 413. 

28 O.J. p 322 note 1. 

11, Ala.—^Dishman v. Griffis, 73 So. 
966, 198 Ala- 684—White v. Simp¬ 
son, 18 So. 151, 107 Ala. 88$. 

IS. Tex.—^Beggs v. Fite, 106 S.W.2d 
1039, 130 Tex. 46, affirming Beggs 
V. Brooker, Civ.App„ 79 S.W.2d 642. 

A vaxiaiice between the garnishee's 
name aa stated in the garnishment 
affidavit and request for summons 
and In the judgrment against him 
is immaterial where the proper par¬ 
ties were before the court and the 
garnishee admitted holding funds for 
the principal defendant.—^Book v. 
Ewbank, 35 N.B.2d 961, 311 IlLApp. 
312. 

Oondltioxul judgment and jBnal judg¬ 
ment 

Contention that conditional judg¬ 
ment and final judgment in garnish¬ 
ment were not against same person 
was held not sustained by record.— 


Kunde v. Prentice, 160 N.B. 193, 329 
IlL 82. 

13. Ga.—^Donaldson v. Tripod Paint 
Co., 158 S.E. 640, 43 Ga.App. 3. 

28 C.J. p 322 note 4. 

14. Mich.—W. H. Warner Coal Co. 
V, Nelson, 169 N.W. 852, 204 Mich. 
317. 

15. Pa.—Shaffer v. Watkins, 7 
Watts & S. 219. 

16. Ill.—Schmitt v. Devine, 45 N.BJ. 
974, 164 Ill. 637. reversing 63 Ill. 
App, 289. 

17. N.H.—Sleeper v. Weymouth, 26 
N.H. 34. 

28 CJ. p 322 note 8. 

18. Iowa—Boyd v- Rutledge, 25 
Iowa 271. 

28 C.J. p 322 note 9. 

Joinder of garnishees see supra $ 137. 

19. Tex.—Cleburne First Nat. Bank 
V. Graham, App., 22 S.W. 1102. 

28 C.J. p 322 note 10. 

20. Tex.—^Bell v. Paducah First 
State Bank, Clv.App., 140 S,W. 111. 

21. N.H.—^Hall V, Harvey, 3 N.H. 61. 
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22. Ga—^Haygood v. E. B. Clark Co., 
118 S.E. 461, 30 GaApp. 392. 

23. S.C.—^Parker v. Parker, 11 S.C. 
Eq. 35. 

Dissolution of proceedings by death 
of party see Abatement and Reviv¬ 
al § 152. 

QA. Wash.—^Butler v. Ringrose, 16 
P.2d 1117, 170 Wash. 211—Morris 
V. Canadian Bank of Commerce, 
163 P. 1139, 95 Wash. 418. 

Xa North Carolina 

(1) It has been held that execu¬ 
tion may be Issued against the gar¬ 
nishee before plaintiff obtains final 
judgment in the principal action.— 
Newberry v. Meadows Fertilizer Co., 
173 S.E. 67, 70. 206 N.C. 182, quoting 
Corpaa Juris. 

(2) It has also been said, however, 
that ''judgment must first be taken 
against him [defendant] before a 
garnishment issues, and then the 
money that is collected under the 
garnishment is applied to the satis¬ 
faction of that judgment.”—^Wrl^^ht 
V. Southern R. Co., 58 S.E. 831, 832, 
141 N.C 164. 
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character of garnishment proceedings, see supra § 2, 
that a valid judgment against the principal defend¬ 
ant is essential to the validity of a final judgment 
against the garnishee.25 Within this rule, a judg¬ 
ment necessarily in rem against a nonresident de¬ 
fendant will support judgment against a resident 

garnishee.26 

Where the judgment against defendant is re¬ 
versed, a judgment against the garnishee falls with 
it,27 or, when the judgment in a principal suit is re¬ 
manded for the determination of an issue affecting 
its validity in the trial court, it may be directed that 
the garnishment judgment shall abide the result of 
such determination.28 On an appeal from judgment 
for defendant in the principal suit, the garnishment 


proceeding should be continued and judgment should 
not be entered until the main action is finally dis¬ 
posed of.2i^ The fact that the judgment against de¬ 
fendant is not final, and that the time within which 
an appeal might be taken has not elapsed is imma¬ 
terial as respects the right to secure judgment 
against the garnishee.^O In some jurisdictions, a 
judgment against defendant which does not refer 
to or perpetrate the lien of the attachment invali¬ 
dates a subsequent judgment against the garnishee.^i 

Tbne of entry. The judgment against defendant 
and the judgment against garnishee may, it would 
seem, be entered at the same time ,^2 unless the lan¬ 
guage of the statute is such as to preclude it.23 
Nunc pro tunc entry of judgment against the prin¬ 


ts. U.S.—^Laselle v. Leland, C.C.A. 
Tex., 298 F. 276. 

Ala.—State v. Smith, 111 So. 28, 215 
Ala. 449. 

Ark.—^New York Life Ins. Co. v. 
Cherry. 50 S.W.2d 584, 185 Ark. 
984—Bank of Eudora v. Rosa, 271 
S.W. 703. 168 Ark. 754, 

D.C.—James E. Colllflower & Co. v. 
McCollum-Sauber Co., 63 F.2d 366, 
367, 61 App.I>.C. 390, Quoting Cor- 
pus iTtixia. 

Ga.—^Henley v. Colonial Stages South, 
193 S.E. 905, 56 Ga.App. 722, trans¬ 
ferred, see 191 S.E. 445, 184 Ga. 
445—^Hartsfield Co. v. Ray, 179 S. 
E. 732, 733, 51 Ga.App. 106, citing 
Corpus Juris—^Donaldson v. Tripod 
Paint Co., 168 S.R 640, 43 Ga.App. 
3. 

Idaho.—^Plrst Nat. Bank v. Drew, 216 
P. 1034, 37 Idaho 470. 

IlL—G. W. Bull & Co. V. Boston & 

M. R. R., 175 N.E. 837, 344 HL 11. 
Miss.—Copiah Hardware Co. v. Mete¬ 
or Motor Car Co., 101 So. 375, 136 
Miss. 274, suggestion of error over¬ 
ruled 101 So. 579, 136 Miss. 274. 

Mo.—^Leesburg State Bank & Trust 
Co. V. Merchants Bank of Kansas 
City, App.. 142 S.W.2d 94—Roberts 
V. Meek, App., 46 S.W.2d 537—^Hoff¬ 
man V. Mechanlcs-American Nat. 
Bank of St. Louis, App., 287 S.W. 
874—^Hoffman v. Mechanics-Ameri¬ 
can Nat. Bank of St. Louis. 249 
S.W. 168, 211 Mo.App. 643. 

N.D.—^First Nat. Bank cf Coopers- 
town V. Young, 249 N.W. 771, 772, 
63 N.D. 667, citing Corpus Juris— 
Miller V. Benecke, 212 N.W. 925, 55 

N. D. 231. 

Pa.—^Haug V. Llnamen, 86 Pittsb.Leg. 

J. 657. 58 York Leg.Rec. 101. 

S.C.—^Mltchum V. Barksdale, 110 S.E. 
673. 118 S.a 399. 

S.I>.—Von Seggern Bros. & Ludden 
V, Antelope County State Bank of 
Oaltdale, Neb., 232 N.W. 913. 67 
S.P. 416, 71 A.L.R. 577. 

Tex,—^Buie-Crawford Co. v. Cleburne 
Nat Bank, Civ.App.. ill S.W.2d 
83(^Roberts v. Stopeham, Civ. 


App., 31 S.W.2d 856—Murchison] 
Oil Co. V. Hampton, Civ.App.. 21 
S.W.2d 59, error refused—First 
Nat. Bank v. C. H. Meyers & Co., 
Civ.App., 283 S.W. 265—^Klrkbride 
V. Mauzy, Civ.App., 268 S.W. 266— 
First Nat. Bank v. Alexander, Civ. 
App.. 236 S.W. 229. 

W.Va.—Byrd v. Rector, 163 S.E. 846, 
112 W.Va. 192. 81 A.L.R. 1213. 

28 C.J. p 319 note 68. 

Quashed exeoutiozL 
Where no appeal was taken from 
order quashing execution and return 
thereon, which were entered after 
Judgment of garnishment had been 
entered under such execution, gar¬ 
nishment judgment was void.—Goh- 
ring V. Koonce, 278 N.W. 283, 224 
Iowa 1186. 

Befeot held imxnatezial 
In action against foreign corpora¬ 
tion wherein writ of garnishment 
was served on resident debtor, judg¬ 
ment entered after dissolution of 
corporation should have been against 
corporation as well as against gar¬ 
nishee with process for collection 
only against funds In hands of gar¬ 
nishee, but judgment finding corpo¬ 
ration indebted to plaintiff and gar¬ 
nishee defendant indebted to coi*po- 
ration and directing recovery against 
funds in possession of garnishee was 
sufliclent.—Smith v. Builders & 
Manufacturers Casualty Co., 284 N. 
W. 678, 288 Mich. 146. 

Zf Judgment in rem could not be 
rendered against nonresident defend¬ 
ant, judgment against garnishee is 
unauthorized.—B. & A. Drilling Co. 
v. Norton, Tex.Civ.App., 20 S.W.2d 
413, reversed on other grounds Nor¬ 
ton V. B. & A. Drilling Co., Com.App., 
34 S.W.2d 1095. 

Intereet of garnishee 

The garnishee has no other inter¬ 
est in judgment against defendant 
than to see that it is protected In 
Its payment, if any, by a valid judg¬ 
ment against defendant.—National 
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Park Bank v. Concordia Land & Tim- 
'ser Co., 97 So. 272. 164 La. 31. 

28. U.S.—Atchison, T. & S. F. Ry. 
Co. v. Wells, C.C.A.Tex.. 2S6 P. 369, 
certiorari granted 43 S.Ct. 619, 261 
U.S. 612, 67 L.Ed. 826, and reversed 
on other grounds 44 S.Ct 469, 265 

U. S. 101, 68 L.Bd. 928. 

Tex—Colby v. McClendon, Civ.App., 
116 S.W.2d 506—B. & A. Drilling 
Co. V. Norton, Civ.App., 20 S.W.2d 
413, reversed on other grounds, 
Norton v. B. & A. Drilling Co., 
Com.App., 34 S.W.2d 1096. 

28 C.J. p 320 note 70. 

Jurisdiction generally see supra §§ 
121-132. 

27. Ga.—^Hartsfield Co. v. Ray, 179 
S.E. 732, 733, 61 Ga.App. 106, citing 
Corpus Juris. 

Mo.—Chicago Herald Co, v. Bryan, 
92 S.W. 906, 195 Mo. 590, 6 Ann. 
Cas. 751. 

Jndgineut for different sum 

Where, after garnishee was made 
party, judgment by confession was 
vacated, and on appeal appellate 
court rendered judgment for plain¬ 
tiff for sum different from that en¬ 
tered in confession judgment writ 
of garnishment should have been 
quashed and garnishee should have 
been discharged.—First Nat Bank v, 
Hahnemann Institutions of Chicago, 
190 N.E. 707, 366 Ill. 366. 
as, Ga.—Phillips v. WaU, 82 S.E. 
647, 105 Ga. 848. 

29. Tex.—Bergman Produce Co, v. 
Paducah First State Bank, Civ. 
App., 141 S.W. 164. 

3S, Tex.—^Revere Oil Co. v. Bank of 
Chillicothe, Civ.App., 266 S,W. 219. 
3L Or.—Fraley v. Hobau, 137 P, 
751, 69 Or. 180. 

32. Kan.—Cooley v. Janes, 80 P. 
696, 71 Kan. 297. 

La.—^Klrkman v. Hills, 16 La, 623. 

33. Mich.—W. H. Warner Coal Co. 

V. Nelson, 169 N.W. 852, 204 Mich. 

1 317. 

[ 28 C.J. p 321 note 76. 
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cipal defendant after judgment against the garnishee j 
supports the latter judgment,3*^ as does defendant’s 
mere consent, without precedent judgment against 
himself, to such judgment against the garnishee.35 

R.'cord, In a garnishment proceeding under an 
attachment or summons the record in such proceed¬ 
ing and the record in the principal suit are to be 
read together, and it is sufficient that it appears 
from the whole record that a judgment has been 
rendered against the principal defendant.36 Where, 
however, a garnishment proceeding on a judgment 
v-ithort execution is permitted, the record should 
show the judgment on which the proceeding is 
based.3'* 

Judgment in favor of garnishee. The rule re¬ 
quiring rendition of judgment against the principal 
defendant as a condition to judgment against the 
garnishee does not preclude a final determination in 
favor of the garnishee, quashing the garnishment 
writ, before judgment in the main suit.38 

§ 245. - Time for Rendition 

Judgment may not be entered against the garnishee 
In advance of the time fixed by the garnishment statute 
or In advance of the return day of the writ or summons, 
but a right to final judgment may be lost through delay. 

Judgment cannot be entered against the garnishee 
in advance of the time, if any, fixed by the gar¬ 
nishment statute,33 nor can it be taken in advance 
of the return day of the writ or summons,^® Un¬ 
less otherwise prescribed by statute the court may 
enter judgment against the garnishee at a term sub¬ 
sequent to that at which judgment is entered as 
against the principal defendant.^1 However, under 
some statutes the garnishee must be charged be¬ 
fore final judgpnent against defendant and the cause 
may be continued after decision and before final 


judgment for such time as may be :ioces?ary to de¬ 
termine the question of the liability of the gar- 

nishee.^3 

It has been held that a right to a final judgment 
against the garnishee who is in court by answer may 
be lost through delay.^3 jf ^ judgment is ordered 
and its terms prescribed during a term, it is a judg¬ 
ment rendered in term time, although entry is not 
prepared and transcribed on the journal until after 
lerm.^^ 

Condifion of cause. Where an issue has been tak¬ 
en by defendant on the affidavit for an attachment 
in aid of execution, judgment against the garnishees 
should not be entered while such issue remains un¬ 
disposed of Where plaintiff has procured an or¬ 
der for the appearance of the garnishee in court for 
further examination, he cannot take judgment pend¬ 
ing such order 4® 

I 246. -Contents and Recitals of Judg¬ 

ment in General 

a. In general 

b. Specification and certainty as to 

amount 

a. In General 

A Judgment should be specific and certain and con¬ 
tain all necessary recitals, as with respect to the facts 
necessary to Jurisdiction, compliance with all statutory 
prerequisites for rendition of Judgment, and reference to, 
or description of, the Judgment against the principal 
defendant. Recitals are ordinarily conclusive of the 
facts stated. 

A judgment entry should recite the facts neces¬ 
sary to jurisdiction,47 and should show that all stat¬ 
utory prerequisites for rendition of judgment have 
been complied with.48 It is essential that the entry 


3^ Iowa.—Capital City Bank v. 

48 N.W. 1059, 83 Iowa 

46. 

35. Miss.—Daniel v. Daniels, 62 
Miss. 352. 

36. Wis.—Bushnell v, Allen, 4 N.W. 
599, 48 Wis. 460. 

37. Wis.—Bushnell v. Allen, supra, 

38; Tex.—Roberts v. Stoneham, Civ. 
App., 31 S.W.2d 85$, 857. 

“It might be very important to the 
garnishee or to some other person 
claiming the fund to have a speedy 
determination of the issue of wheth¬ 
er or not there was a valid impound¬ 
ing of the fund, or whether the de¬ 
fendant was its true owner, emd 
where the holding and judgment of 
the trial court is to discharge the 
garnishee from liability, such judg¬ 
ment we think should be held to be 
final, regardless of whether there 


had been any judgment in the main 
suit.*’—Roberts v. Stoneham, supra. 

39. Mich.—W, H. Warner Coal Co. 
V. Nelson, 169 N.W. 852. 204 Mich. 
317. 

28 C.J. p 321 note 81. 

40. Del.—Shannon v. Allen, 4 DeL 
326. 

41. Ala.—^Lielgh v. Smith, 5 Ala. 583. 
Ky.—Ullman & Co. v. Cloyd, 5 Ky. 

Op. 336. 

42. R.I.—Coulters v. The Sand Man, 
165 A. 220, 63 R.X 151—George E. 
Merewether, Inc., v. Bqui, 165 A. 
219, 53 R.I. 148. 

28 C.J. p 321 note 84. 

43. La.—Slatter v. Tieman, 6 La. 
Ann. 667. 

28 C.J. p 321 note 86. 

44. Kan,—Illff V. Amott, 3 P. 625, 
31 Kan. 672. 

45. m.—Crandall v. Birge, 61 Ill. 
' App. 234. 


46. Iowa.—Thompson v. Silvers, 13 
N.W. 854, 59 Iowa 670. 

47. Mo.—Panagos v. General Cigar 
Co., App., 268 S.W. 643, 645, citing 
Corpus aTuzls. 

28 C.J. p 322 note 14. 

Surplusage 

Judgment purporting to establish 
“special lien” on fund impounded by 
service op nonresident of county was 
not void or voidable on ground that 
court had no jurisdiction to create 
lien In another county, since verdict 
and judgment merely perfected lien, 
which was created by service of 
summons, and reference to “special 
lien” could be disregarded as sur¬ 
plusage.—^Henley v. Colonial Stages 
South, 193 S.R 905. 56 Ga.App. 722, 
transferred, see Sup., 191 S.E. 445, 
184 Ga. 445. 

48. M^.—^Panagos v. General Cigar 
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or entries show that defendant is found to be in¬ 
debted to plaintiff,^9 and that the garnishee is in¬ 
debted to, or has property belonging to, defend- 
ant.50 Where a personal service is not had on the 
principal defendant, the judgment should recite that 
notice of the garnishment proceeding had been giv¬ 
en him.51 Judgment against executors garnished to 
reach defendant heir’s interest in undistributed real¬ 
ty should refer to prior attachments issued against 
them as his garnishees.52 

A judgment in garnishment proceedings must*be 
specific and certain, and it is a nullity where it is 
alternative, conditional, or contingent.^3 As a rule, 
the judgment should not leave the matter of the 
writs and processes to be issued to the discretion of 
the clerk of court but should provide what writs 
shall issue.54 

Reference to, or description of, judgment against 
defendant The judgment against the garnishee 
should recite the existence and amount of the judg¬ 
ment against the principal defendant,®^ being ex¬ 
pressly required by statute in some jurisdictions to 
refer distinctly to the original judgment.56 It has 
been held, however, that omission to make such re¬ 
cital is an irregularity not affecting the validity of 
the judgment on collateral attack,57 and that the 
clerk’s failure to make the recital is a clerical error 
which can be corrected by order nunc pro tunc.58 

Where no personal service is had as to the prin¬ 
cipal defendant, there is no necessity of a judg¬ 


ment against defendant and a separate judgment 
against the garnishee referring therein to the orig¬ 
inal judgment, but the facts may be recited in the 
judgment against the garnishee.®® Moreover, if 
judgment against defendant is described in the gar¬ 
nishment and admitted by the garnishee, no refer¬ 
ence thereto is necessary in the judgment against 
the latter.®® 

Description of property. Where the judgment 
seeks to reach specific property in the hands of the 
garnishee, such property should be described.®^ 

ConcUisiveness of recitals. Recitals in a judg¬ 
ment against a garnishee are conclusive of the 
facts stated, such as with respect to whether or not, 
and when, the writ of garnishment was served.®® 

b. SpecifiLcation and Certainty as to Amount 

In most Jurisdictions judgment against the garnishee 
must be certain in amount. 

In* most jurisdictions, judgment against the gar¬ 
nishee must be for a specific sum, that is, it must be 
certain in amount.®® Thus, judgment against a 
garnishee for the amount of the original recovery 
against the principal defendant, and also for “all 
costs of the original proceeding,” etc., is informal 
and uncertain,®^ as is judgment against a garnishee 
“for the amount of his answer, or so much thereof 
as will satisfy plaintiffs debt and costs.”®® A judg¬ 
ment is not informal and uncertain, however, mere¬ 
ly because it fails to specify in numero the amount 
of costs adjudged in the garnishment proceedings,®® 


Co., App., 268 S.W. 643, 645, citing 
Corpus Juris. 

28 C.J. p 323 note 16. 

Order to pay over Itiuds 
Judgment against garnishee, which 
failed to recite that an order had 
been made requiring garnishees to 
pay into court assets of defendant 
possessed by them, or their refusal 
to comply with such order, was void 
on its face.—^Panagos v. G-eneral Ci¬ 
gar Co., Mo.App., 268 S.W. 643. 
Order of sale 

That a Judgment entry contained 
no order for sale of attached proper¬ 
ty did not discharge garnishee fi*om 
liability where property attached con¬ 
sisted of a debt which was due and 
definite in amount, since it was sher- 
ifTs duty under statute to levy there¬ 
on without any order for sale.— 
Hudelson v- Sanders-Swaiford Co., 
227 P. 310, 111 Or. 600. 

49. Iowa.—Gutschenritter v. Whit¬ 
more. 139 N.W. 567, 158 Iowa 252. 

60u Iowa.—Gutschenritter Whit¬ 
more, supra. 

51- Iowa.—Gutschenritter v. Whit¬ 
more, supra. 


52. Pa.—Beeber v. Lowry, 17 Wkly. 
N.C. 157. 

53. Tex.—Patton v. Mitchell, Civ. 
App., 13 S.W.2d 146, 147, citing 
Corpus Juris. 

33 C.J. p 1103 note 29 [bj. 

54. Tex.—State Bank & Trust Co. v. 
W. O, Horn & Bro., Civ.App., 295 
S.W. 698. 

Failure to raise objectiou 

Gamishm.ent Judgment was suffi¬ 
cient, although directing clerk to is¬ 
sue *"such processes as are neces- 
saiTf where objection to the defect 
was not seasonably taken.”—State 
Bank & Trust Co. v. W. O. Horn & 
Bro., supra. 

65- Ala.—Gatchell v. Poster, 10 So. 

434, 94 Ala. 622. 

28 C.J. p 323 note 20. 

56i. Iowa.—Gutschenritter v. Whit¬ 
more, 139 N.W. 567, 158 Iowa 252. 
28 C.J. p 323 note 21. 

57. Ala.—Gatchell v. Poster, 10 So. 
434, 94 Ala. 622. 

58. Ala.—^Whorley v. Memphis & 
C. R. Co., 72 Ala. 20—Memphis & 
C. R. Co. V. Whorley, 74 Ala. 264. 

59. Iowa.—Gutschenritter v. Whit¬ 
more, 139 N.W. 567, 168 Iowa 262. 
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60. Ala.—Jackson v. Shipman, 28 
Ala. 488. 

61. Pa.—^Beeber v. Lowry, 17 Wkly. 
N.C. 157. 

28 C.J. p 324 note 35. 

62. Ark.—^Arkansas Rice Growers* 
Co-op. Ass'n V. Minneapolis-Moline 
Power Implement Co., 65 S.W.2d 
913, 188 Ark. 187. 

Ownership of deposit 
Judgment against garnishee, recit¬ 
ing that money deposited in his name 
was defendant's property, constituted 
adjudication thereof against gar¬ 
nishee.—O’Howell V. Miller, 11 S.W. 
2d 1068, 222 Mo.App. 1168. 

631 lowsu—^Battell v. Lowery, 46 
Iowa 49. 

28 C.J. p 323 note 27. 

Amount of Judgment see infra $ 250. 

64. Ala.—^Randolph v. Little, 62 Ala. 
I 396. 

28 C.J. p 323 note 28. 

65. Miss.—^Berry v. Anderson, 3 
Miss. 649, 663. 

66. Ala.—Randolph v. Little, 62 Ala. 
896. 

28 C.J. p 323 note 30. 
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nor because it fails to specify calculable interest 
awarded,®^ Where judgment is recovered against 
several defendants, the judgment against the gar¬ 
nishee must show the amount due to each defend¬ 
ant or indicate whose money is condemned to pay 
the judgment.®^ 

In some jurisdictions it is ordinarily unnecessary 
to specify in the judgment against a garnishee the 
amount for which he is chargeable, the amount be¬ 
ing left to be fixed on scire facias, although special 
circumstances may render such specification prop¬ 
er.®® In. others, judgment against a garnishee by 
default fixes his liability, although it is for an un¬ 
certain amount.70 

§ 247, - Provisions for Protection of Gar¬ 

nishee 

The Judgment should provide for the protection of the 
garnishee against any double liability for his Indebtedness 
to the prihclpal defendant. 

The interests of the garnishee should be safe¬ 
guarded so as to prevent imposition by the judg¬ 
ment against him of any double liability for his in¬ 
debtedness to defendant,7i hence the judgment 
should provide that it shall operate when paid as a 
satisfaction pro tanto of the debt due from the gar¬ 
nishee to defendant,72 although it has been held 
that, such being the legal effect of the judgment, it 
need not be expressed in terms.73 Likewise, judg¬ 
ment against the garnishee should protect him from 
the claims of third persons,^^ except perhaps in a 
case where the garnishee has denied the posses¬ 
sion of funds and failed to resort to a simple meth¬ 


§ 249 

od by which he could have protected himself before 
judgment.'^® 

§ 248. -- Protection of Defendant’s Ex¬ 

emption Rights 

Defendant's exemption rights should be protected in 
a default judgment against the garnishee. 

A default judgment against the garnishee should 
be so framed as to protect defendant’s exemption 
rights.^® 

I 249. -- Conformity to Garnishee’s Lia¬ 

bility to Defendant 

a. In general 

b. When indebtedness not due or prop¬ 

erty not deliverable 

a. In General 

Judgment against the garnishee must conform to the 
character of his liability to defendant, so that ordinarily 
no money Judgment should be rendered where his liability 
is for specific property, and where he holds property as 
collateral security he should be directed only to hold 
the surplus after satisfying his claim. 

Judgment against the garnishee must accord with 
the character of his liability to defendant.'?'^' 

Liability for property or debt payable in proper¬ 
ty, W^'here the liability which it is sought to reach 
in the hands of the garnishee is not on account of 
a debt payable in money but is on account of the 
possession of other property of defendant,or of a 
debt payable in property and not in money,judg¬ 
ment against the garnishee must be in accordance 
with the garnishee’s liability; and it is error to en¬ 
ter against him either a personal®^ or a money®^ 


67. Ala.—^Drane v. Kingr, 21 Ala. 55$, 
28 C.J. p 323 note 31. 

68 . Ala.—Tennessee Coal, Iron & R. 
Co. V. Warner, 163 So. 640, 228 Ala. 
381. 

66 . Mass.—Cheshire Nat. Bank v. 
Jaynes, 114 N.B. 727, 225 Mass. 
432. 

28 O.J. p 823 note 88 . 

70. Mo.—^Laughlin v. January, 59 
Mo. 383. 

28 C.J. p 323 note 34. 

Judgments by default in general see 
infra 5$ 264-266. 

^ Del.—Schwander v, Feeney’s, 29 
A.2d 369. 

28 C.J. p 824 note 37. 

Protection to garnishee where debt 
evidenced by negotiable paper see 
supra § 103. 

Ky.—Atcheson v. Smith, 3 B. 
Mon. 502. 

28 C.J. p 324 note 38. 

73, Iowa.—Stadler v. Parmlee, 14 
Iowa 175. 

74. N.M.—^Fleld v, Sammis, 78 P. 

617, 12 N.M. 86 . i 


Ohio.—Secor v. Witter, 39 Ohio St. 

2ri8, 

76. Pa.—Watson v, Reidenauer, 19 
Pa.Dist 716. 

76. Pa.—Jones v, Tracy, 76 Pa. 417 
—^Barker v, Johnson, 2 Pa.Co. 414. 

77, Vt.—^National Union Bank v. 
Brainerd, 26 A. 723, 65 Vt. 291. 

28 C.J. p 824 note 44. 

XamvuoLOB of certificate 

In garnishment proceeding against 
savings and loan company wherein 
judgment debtor had deposited mon¬ 
ey under agreement entitling her to 
certificates of capital stock, court 
was authorized to order garnishee to 
execute unissued certificates and de¬ 
liver them to sheriff for sale as on 
execution to satisfy Judgment.— 
First Nat. Bank & Trust Co. of Min¬ 
neapolis V. Malerich, 269 N.W. 546, 
193 Minn. 626. 

Limitation of garnishee’s liability by 
his liability to defendant see supra 
§ 176. 

Limitation of judgment to amount of 
garnishee’s liability see infra § 250. 
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7Sm Okl.—^Williamson v. Oklahoma 
Nat. Bank, 56 P. 1064, 7 Okl. 621. 
28 C.J. p 324 note 45. 

79. Vt.—^National Union Bank v. 
Brainerd, 26 A. 723, 65 Vt. 291. 

28 C.J. p 324 note 46. 

Property of specified aanonst 

On garnishment of wages accruing 
under an agreement whereby the em¬ 
ployee’s family is "’to get groceries 
during the month” to a specified 
amount, a judgment against the gar¬ 
nished employer in the form pre¬ 
scribed by statute for cases where 
the demand garnished is payable in 
goods is unnecessary.—Stephens v. 
Cox, 26 So. 981, 124 Ala. 448—28 C 
J. p 325 note 51. 

80. Tenn.—Bym v. Blackman, 29 S. 
W. 961, 94 Tenn. 669. 

28 C.J, p 326 note 47. 

Personal judgment against garnishee 
in general see supra $ 243. 

81. Vt.—^National Union Bank v. 
Brainerd, 26 A. 723, 65 Vt. 291. 

28 C.J. p 325 note 48. 
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judgment, unless such judgment is entered under an 
authorization expressly conferred by the statute, as 
in cases where the garnishee refuses to deliver up or 
disclose the property.®^ Certainly, where the gar¬ 
nished property is specific personalty, any money 
judgment must be conditioned for discharge on de¬ 
livery of the particular property.*^ 

Liability for property held as collateral or subject 
to lien. In case of a garnishment in respect of prop¬ 
erty of defendant held by the garnishee as collateral 
security, an absolute money judgment should not be 
entered against him, but he should be directed to 
satisfy his own claim out of the property, and to 
hold the surplus subject to the further order of the 
court,*^ or to pay it to plaintiff.*^ Thus, an uncon¬ 
ditional money judgment cannot be rendered against 
a garnishee w^ho holds defendant’s property as mort¬ 
gagee.*® Also a garnishee’s lien on defendant’s 
property in his possession cannot be destroyed by 
the judgment or order against hinL*^ 

b. When Indebtedness Not Due or Property Not 
Deliverable 

As a rule, judgment should not be rendered against 
a garnishee prior to maturity of hla liability to defendant, 
but the court should either continue the case, render 
Judgment with stay of execution until maturity of the 
liability, or in terms direct payment at such maturity. 


Judgment should not be rendered against a gar¬ 
nishee prior to maturity of the liability in respect of 
which he is garnished,** unless there is an accom¬ 
panying order for stay of execution,** although 
there is some authority for permitting judgment on 
a matured liability not yet payable.*® 

Thus, w'here the garnishee’s indebtedness to de¬ 
fendant is passable only at a future v.ate, either the 
case should be continued,*^ or judgment should be 
rendered against him with stay of execution until 
maturity of the debt ,*2 or in terms directing pay¬ 
ment at such maturity.** Likewise, where the gar¬ 
nishee holds tangible property of defendant deliver¬ 
able at a future date, judgment should be that he de¬ 
liver the property to the court on such date.*^ In 
some jurisdictions, the statute provides for sale of 
a garnished debt not due.*® 

§ 250. - Amount 

The amount of the Judgment Is generally limited by 
the liability of the garnishee to the principal defendant, 
and by the liability of defendant to plaintiff, but some 
statutes provide for the rendition of judgment for the 
entire amount found due by the garnishee to defendant 
regardless of the extent of defendant’s liability. 

Obviously, the amount of the judgment is limited 
by the liability of the garnishee to the principal de¬ 
fendant.*® Further, it cannot ordinarily exceed the 


82. Or.—Carter v. Koshland, 12 P. 
58, 13 Or. 615. 

28 C.J. p 325 note 49. 

83. Iowa.—^Hawthorn v. XJnthanl^ 3 
N.W. 618, 52 Iowa 507. 

84. XT.S.—ChesapeaJse Guano Co. v. 
Sparks, C.C.Ga., 18 F. 281. 

28 C.J. p 325 note 53. 

Garnishee’s right to retain property 
see supra § 202. 

Heceivers or custodians of property 
see supra % 193. 

Bgnitable powers of court 
It would seem that the court, un¬ 
der its equitable powers, could re¬ 
quire the garnishee to pay over funds 
in his possession to the attaching 
creditor if the collateral held by him 
is sufficient to pay the garnishee’s 
claim, or It could require the col¬ 
lateral to be sold, the garnishee paid, 
and then the gamisher’s debt paid, 
if sufficient remains for that purpose, 
and any balance remaining returned 
to the debtor.—Obergfell v. Booth, 
218 I11.APP. 492. 

85. Iowa.—^Dickinson v. Davis, 146 
N.W. 967, 164 Iowa 449. 

28 C.J. p 325 note 54. 

88. Iowa.—^Fountain v. Smith, 30 N. 
W. 636, 70 Iowa 282—^Hawthorn v. 
Unthank, 3 N.W. 618, 62 Iowa 607. | 
87. Tex.—Carter v. Bush, 15 S.W. 

167, 79 Tex. 29. 

28 C.J. p 325 note 56. 


88. Conn.—Johnes v. Jackson, 34 A. 
709, 67 Conn. 81. 

28 CJ. p 325 note 58. 

Unmatured liability as subject of 
garnishment see supra $ 86. 

Deed of trust or will 

Judgment cannot be used to substi¬ 
tute plaintiff in attachment for de¬ 
fendant as cestui que trust under 
deed of trust or will.—^Bizot v. Au- 
denried, 14 Pa.Dist. & Co. 287. 

89. Miss.—^Red v. Powers, 13 So. 
586, 69 Miss. 242. 

28 C.J. p 325 note 69. 

90. Pa.—^Rhodes v. Kemble, 12 Psu 
Co. 470. 

28 C.J. p 325 note 60. 

91. Minn.—^National Surety Co. v. 
Hurley, 163 N.W. 740, 130 Minn. 
392, L..R.A.1918P 440. 

28 C.J. p 325 note 61. 

9fl^ Utah.—Giesy-Walker Co. v. 

Briggs, 162 P. 876, 49 Utah 205. 

28 C.J. p 326 note 62. 

93. Tex.—^Neal v. Kurz, Civ.App., 26 
S.W.2d 478, citing Corpus Juris. 

28 C.J. p 326 note 63. 

94. Wls.—Rasmussen v. McCabe, 43 
Wls. 471. 

28 C.J. p 326 note 64. 

95. Or.—Graf v. Wilson, 126 P. 1005, 
62 Or. 476, Ann.Cas.l914C 462. 
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95. Tenn.—Walker v. Turner, 122 S. 

W.2d 804, 22 Tenn.App. 280. 

28 C.J. p 326 note 67. 

Specification of amount in Judgment 
see supra § 246. 

Accordance of Judgment with liabil¬ 
ity to defendant in general see su¬ 
pra § 249. 

Amount where Judgment taken on an¬ 
swer admitting indebtedness see 
infra $ 251. 

JLotual llablUty 

Judgment against garnishee must 
be limited to the actual and not ap¬ 
parent property of defendant in pos¬ 
session or under control of garnishee 
at time garnishee summons is served 
on him.—Septer v. Boyles, 86 P.2d 
505, 149 Kan. 240. 

Certificate of deposit 
Judgment in garnishment was held 
to run for value of certificate of de¬ 
posit substituted, after writ of gar¬ 
nishment was served, for stock in 
garnishee’s hands and converted by 
defendant into other stock whose val¬ 
ue was less than that of certificate. 
—^Detroit Fidelity & Surety Co. v. 
Schinagel, 247 N.W, 782, 262 Mich. 
685. 

mfexenee as to extant of liability 
Where Judgment entered against 
garnishee on service by publication 
in action on note was for less than 
amount of note. Inference was that 
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amount due from defendant to plaintiff,7 with per¬ 
haps the addition of costs,®^ which should not ex¬ 
ceed the amount sought to be recovered in the affi¬ 
davit for the writ of garnishment.®® 

Under some statutes, however, provision is .made 
for the rendition of a judgment for the entire 
amount found due by the garnishee to defendant.^ 
In such a jurisdiction, a garnishee who admits ow¬ 
ing defendant the amount of the latter’s debt to 
plaintiff cannot complain of judgment entered 
against him for such amount, even though defend¬ 
ant has paid a part of plaintiff’s claim,® 

§ 251. Judgment on Answer 

a. In general 

b. Denial of debt or property 
a. In General 

If the garnishee’s original or supplemental answer 


clearly and unqualifiedly admits indebtedness to the de¬ 
fendant or possession of property subject to garnishment, 
judgment will ordinarily be granted on such answer, 
on a«motion complying with all statutory requisites, for 
an amount In no case greater than the liability admitted 
by the answer. 

Generally, where the answer or disclosure of the 
garnishee admits indebtedness to defendant or the 
possession of property subject to garnishment and 
the answer is satisfactory to plaintiff, judgment may 
be taken thereon,® provided statutory authorization 
exists for such procedure.^ Such judgment may not 
be rendered for an amount greater than the extent 
of indebtedness admitted in the answer,® but it may 
be had for the full amount of plaintiff s claim if less 
than the admitted indebtedness.® 

In order to charge the garnishee as such on his 
answer it must contain a clear and unqualified ad¬ 
mission of indebtedness to defendant or possession 
or control of money or property,'^ or there must be 


amount of judgment represented 
merely amount then due from gar¬ 
nishee to defendant and not total 
amount then due plaintiff on note.— 
Strand v. Halverson, 264 N.W. 266, 
220 Iowa 1276, 103 A.L.R. 335. 

97. Ala.—Tennessee Coal, Iron Sc R. 
Co. v. Warner, 153 So. 640, 228 Ala. 
381. 

Ky.—^Hartford Fire Ins. Co. v. Green, 
138 S.W.2d 933, 282 Ky. 466. 

N.J.—^Rasner v. Carney, 158 A. 321, 
108 N.J.Law 426, 

28 C.J. p 326 note 68. 

Limitation of garnishee’s liability to 
liability of principal defendant see 
supra § 177. 

98. Fla.—Turner v. Adams, 21 So. 
575, 39 Fla. 86. 

28 C.J. p 326 note 69. 

Specification of amount of costs see 
supra S 246. 

99. Mich.—^Hayes v. Ross, 210 N.W. 
292, 236 Mich. 208. 

28 C.J. p 326 note 70. 

Interest 

Judgment against garnishee should 
be for not more than sum set out in 
affidavit for writ, with interest at 
five per cent from date of affidavit 
to date of judgment, in absence of 
allegation of agreement as to Inter¬ 
est greater than the statutory rate. 
—Hayes v. Ross, 210 N.W. 292, 236 
Mich. 208. 

1- HI,—^Kem v. Chicago Co-op. 
Brewery Ass’n, 29 N.E. 1035, 140 
Ill. 371, affirming 40 IlLApp. 856. 

28 C.J. p 327 note 71. ' 

Judgment in name of defendant for 
use of plaintiff see supra § 243. 
luterect 

Gamishinent judgment directing 
payment of portion of recovery to 
plaintiff is not erroneous as being 
greater than original judgment by 


including interest.—Boksa v. Buch- 
aniec, 245 Ill.App. 602. 

2. Ill.—^Natywa v. Wachowski, 171 
IlLApp. 457. 

3. Ark.—Pate v. Brj’an, 7 S.W.2d 
776, 177 Ark. 79. 

D.G.—Ostrow V. McNeal, 93 F.2d 228, 
68 App.D.C. 69, certiorari denied 
68 act. 410, 302 U.S. 764, 82 L.EM. 
693—Ostrow v. Fisher, 93 F.2d 228, 
68 App.D.C. 69, certiorari denied 
58 act 410, 302 U.S. 764, 82 L.£3d. 
693. 

Pa—Collins V. O'Donnell, 191 A 22, 
325 Pa, 366—Snlderman v. Nerone, 
86 Pittsb.Lesr.J. 549, affirmed 9 A 
2d 335, 336 Pa. 305. 

Tex.—McKesson & Robbins v. South¬ 
western Drug Corporation, Civ. 
App., 165 S.W.2d 758—Red Gin Co. 
V. Alien-Morrow Co., Clv.App., 52 
aW.2d 294. 

28 C.J. p 327 note 76. I 

Property subject to garnishment see! 
supra §§ 69—118. 

Requisites and sufficiency of answer 
and issues thereon see supra $ 226. 

Pleadings xuuLecessary 

Pinal judgment may be rendered in 
garnishment proceeding unsupported 
by anything in the way of pleadings 
except plaintiff’s interrogatories and 
garnishee’s answer thereto, without 
denial of garnishee’s answer or reply 
thereto.—^Frohoff v. Casualty Recip¬ 
rocal Exchange, Mo.App., 113 S.W.2d 
1026. 

Promissory note 

(1) Admission of Indebtedness on 
a promissory note entitles plaintiff 
to judgment on answer in absence of 
averment that such note was negoti¬ 
able.—Neal V. Kurz, Tex.Clv.App.. 26 
S.W.2d 478. 

(2) Negotiability of note as mat¬ 
ter of defense precluding judgment 
on answer see infra § 262. 


failure to file additioiud answer 

Where fire insurance company gar¬ 
nished by creditor of insured stated 
in answer that insured’s claim for 
loss by fire was under adjustment 
and that garnishee would file addi¬ 
tional answer when adjustment was 
completed, delay of one year in filing 
additional answer admitted liability 
to insured for full amount of policy, 
notwithstanding creditor’s failure to 
deny original answer.—^Fireman’s 
Fund Ins. Co. v. First Nat. Bank, 71 
S.W.2ci 466, 189 Ark. 241. 

4. Or.—Murphy v. BjeUk, 169 P. 620, 
87 Or. 329, rehearing denied 170 
P. 723, 87 Or. 829. 

5. Ark.—^Magnolia Petroleum Co. v. 
Wasson. 92 S.W.2d 860. 192 Ark. 
554. 

Okl.—'White v. White, 264 P. 896, 130 
OkL 11. 

Pa.—^Dunn ▼. Brown, 89 Pa.Super. 
370. 

Tex—^Vlck V. Merchants* Fast Motor 
Lines, Civ.App.. 151 S.*W.2d 293— 
Pottorff V. J. D. Adams Co., Civ. 
App., 70 S.W.2d 745, error refused. 
Amount of judgment generally see 
supra 5 250. 

SetUemeiKt of debt 
"Where garnishee admitted indebted¬ 
ness to principal defendant of about 
two thousand six hundred dollars 
and tlaat settlement thereof had been 
made for nine hundred dollars cash, 
which, court found was afi:er serv¬ 
ice of writ of garnishment, judg¬ 
ment against garnishee for one thou¬ 
sand five hundred dollars was not 
error.—^Nunnally v. Nunnally, 81 S. 
W.2d 833, 190 Ark. 839. 

6. Pa.—Rankin v. Culver, 154 A. 701, 
303 Pa. 401. 

7. Ala.—Coosa Land Co. v. Strad- 
ford, 140 So. 682, 224 Ala. 611— 


38 C. 
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a statement of facts from which the fact of the 
garnishee’s liability for an indebtedness or for prop¬ 
erty or effects may be adjudged by the court aS an 
inference of law.* An answer setting forth facts 
from which only the conclusion of the garnishee’s 
indebtedness can be drawn is sufficient basis for 
judgment against the garnishee, although the an¬ 
swer neither admits nor denies indebtedness in 
terms.^ 

Judgment cannot be entered against the garnishee 
on his answer where liability on his part to defend¬ 
ant for money, property, or effects sought to be 
reached does not clearly appear from the facts stat¬ 
ed,^® as where the answer discloses merely that the 
garnishee may in a certain contingency have money 


in his hands belonging to defendant,or where the 
facts stated disclose nonliability,^^ or where there is 
a reasonable doubt as to whether he is indebted or 
chargeable.^5 

Supplemental or additional answer or disclosure. 
Judgment against the garnishee on a supplemental 
disclosure admitting liability is proper, despite an 
original disclosure, denying indebtedness likewise 
a second answer, showing that the garnishee’s debt 
is conditional, precludes entry of judgment on the 
answer. 15 

Procedure to obtain judgmenL A motion for 
judgment on the answer will be granted only on 
compliance with all statutory requisites.!® It is the 


Packard Motors Co. of Alabama v. 
Tally, 103 So. 455, 212 Ala. 487. 
Idaho.—Blackaby v. Dunning, 232 P. 
566, 40 Idaho 20. 

Iowa.—Malone v. Moore, 215 N.W. 
625, 204 Iowa 625, 55 A.L.R. 366— 
Simmons v. Beeson, 206 N.W. 667, 
201 Iowa 144—Armstrong v. Arm¬ 
strong, 192 N.W. 887, 196 Iowa 947. 
La.—^Pelican Well Tool & Supply Co. 

V. Smith, 147 So. 27, 176 La. 896— 
Airey & Stouse y. Hoke, 115 So. 60, 
164 Lfiu 998—Smith v. McCall, 122 
So. 149, 14 La.App. 609. 

Mo.—^Prohofl! v. Casualty Reciprocal 
Exchange, App., 113 S.W.2d 1026. 
Neb.—^Early v. Belgrade-Hord Co., 
277 N.W. 696, 133 Neb. 884, fol¬ 
lowed in M. Shonsey Co, v. Bel¬ 
grade-Hord Co., 277 N.W. 697, 133 
Neb. 886. 

—^BeninaU v. Hinchliflfe, 20 A.2d 
64, 126 N.XLaw 587, reversing 15 
A 2d 761, 126 N.XLaw 377—Nation¬ 
al Bank of New Jersey v. Ainscow, 
173 A. 336, 12 N.J.Misc. 562. 

Pa,—^Edward G. Budd Building & 
Loan Ass*n v. Hinsella, 156 A. 577, 
102 Pa,Super. 248—^Dunn v. Brown, 
89 Pa.Super. 370—^Platt v. Elston, 
34 Pa,Dist. & Co. 473, 20 Erie Co. 
342—Landis Machine Co. v. D’¬ 
Amico, 16 Pa.Dlst. & Co. 191—^Ren- 
schler v. Pizano, 38 Lack.Jur. 167, 
61 York Leg,Rec. 109, affirmed 198 
A S3, 329 Pa. 249—C. I. T. Corpo¬ 
ration V. Wear, 31 Luz.Leg.Reg. 
304. 

28 C.X p 327 note 78. 

'Sxpiress or implied admissioxL 

Judgment should not be entered 
against a garnishee unless he ex¬ 
pressly or impliedly admits the in¬ 
debtedness so distinctly as to leave 
no doubt.—Greco v. Rainal, 4 A2d 
232, 134 Pa.Super. 99—Stewart v. 
Stewart, 200 A 901, 132 PaSuper. 
290. 

a. Minn.—Singer v. Eidelblis, 190 N. 

W. 66, 163 Minn. 222. 

28 C.J. p 328 note 79. 

3. Mass.—Cummins v. Christie, 60 


N.E. 396, 179 Mass. 74. 88 Am.S.R. 
357. 

28 C.J. p 328 note SO. 

10. La.—^Airy & Stouse v. Hoke, 116 
So. 60, 164 La 99S. 

N.J.—Beninati v. HlnchllfCe. 20 A2d 
64, 126 N.J.Law 587, reversing 16 A 
2d 761, 125 N.J.Law 377. 

28 C.J. p 328 note 81. 

Time of liability 

Garnishee’s disclosure, directed to 
situation at time of disclosure, rath¬ 
er than to situation at time of sum¬ 
mons, was insufficient to support 
judgment against garnishee.—First 
State Bank of New York Mills v. 
West, 240 N.W. 892, 185 Minn. 226, 
followed in Laide v. West, 240 N.W. 
894, 185 Minn. 229. 

Defendant acting as agent 

Garnishee’s admission of receipt 
from defendant of money as agent of 
building association was held insuffi¬ 
cient to support judgment for such 
amount.—^Dunn v. Brown, 89 Pa.Su¬ 
per. 370. 

confusion of names 
Answers to interrogratories indicat¬ 
ing that garnishee insurer paid bene¬ 
fits to “Benny Rainella’’ as benefi¬ 
ciary, after receiving notice of at¬ 
tachment referring to defendant as 
*‘Benjamln lElainal,” raised a fact 
issue for jury, and did not justify 
entry of judgment against insurer on 
the answers.—Greco v. Rainal, 4 A 
2d 232, 134 Pa.Super. 99. 

IL Minn.—^First State Bank of New 
York Mills v. West, 240 N.W. 892, 
185 Minn. 225, followed in Laide 
V. West, 240 N.W. 894, 185 Minn. 
229. 

Utah.—Acheson-Harder Co. v. West¬ 
ern Wholesale Notions Co., 269 P. 
1032, 72 Utah 323, 60 A.L.R. 881. 

28 C.J. p 328 note 82. 

Collateral attack on. judgment 
Where answer disclosed that books 
of garnishee bank showed no indebt¬ 
edness due defendant, but did show 
credit to defendant’s wife which 
might constitute community funds 
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chargeable with defendant’s debts, 
judgment for plaintilf was not a nul¬ 
lity, so as to subject it to collateral 
attack, but the failure to interplead 
the wife to determine the nature of 
her title was merely an irregularity 
reviewable on appeal.—Commercial 
State Bank of Nacogdoches v. Van 
Dom, Tex.Civ.App., 25 S.W.2d 192. 

12. N.J.—^First Nat. Bank v. Polko- 
witz, 158 A. 332, 10 N.J.Misc. 141. 

28 C.J. p 329 note 83. 

Collateral for other obUgation 
Where judgment creditor held two 
blocks of stock assignied to it as 
collateral for two separate obliga¬ 
tions of judgment debtor, against' 
whom judgment was entered on one 
obligation, Judgment against the 
creditor as garnishee of the stock as¬ 
signed to secure loan on which no 
default had occurred was not jus¬ 
tified on ground that debtor’s rights 
were not affected because Judgment 
resulted merely in credit of his col¬ 
lateral on one obligation Instead of 
another.—Bartram Building & Loan 
Ass’n V. Eggleston, 6 A2d'508, 335 
Pa. 42. 

13. Pa.—Stem & Co, v. Harrod, 9Q 
Pa.Super. 327—Dunn v. Brown, 89 
Pa.Super. 370—Commonwealth v. 
Gazella, 41 Lack.Jur. 56. 

28 C.J. p 329 note '84. 

14. Mich.—^Allen v. Hamburg-Bre- 
men F. Ins. Co., 79 N.W. 916, 121 
Mich. 86. 

15. Iowa.—Streeter v. Gleason, 96 N, 
W. 242. 120 Iowa 703. 

16. Ariz.—^Kelly v. First Nat. Bank, 
283 P. 286, 36 Ariz. 162. 

Premature motioii for judgment 
Motion for judgment on garnishee’s 
answer within twelve days after fil¬ 
ing was held premature, where pe¬ 
riod during which defendant could 
controvert answer had not expired.— 
Kelly V. First Nat. Bank, supra. 
Approval of form of Judgment 
Garnishment judgment rendered on 
garnishee’s answer against garnishee 
without approval of form by gar- 
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province of the court to determine whether the gar¬ 
nishee's uncontested answer discloses a liability on 
his part sufficiently to entitle plaintiff to judgment 
against him thereon.^^ order to obtain judgment, 
a traverse of the answer is unnecessary nor is 
any further process against the garnishee,or no¬ 
tice to him,^<> required, unless the statute expressly 
so provides.21 

Where plaintiff moves for judgment on the gar¬ 
nishee’s answer, it must be treated as embodying 
all amendments which might have been made .22 a 
motion for judgment based on the admissions of the 
answer and on the insufficiency of the answer is 
grounded on inconsistent, irreconcilable claims and 
will be denied.23 Defendant cannot complain that 
the garnishee’s answer was insufficient to justify the 
judgment rendered against him.24 The judgment 
must conform to applicable provisions of the stat- 
ute.25 


b. Denial of Debt or Property 

As a general rule Judgment cannot be taken against 
the garnishee on his answer where Ke denies indebtedness 
or the possession of property subject to garnishment,, 
except perhaps where fraud of the garnishee is shown by 
the disclosure. 

Where the garnishee in his answer denies indebt¬ 
edness or the possession or control of property sub¬ 
ject to garnishment, judgment against him cannot 
be taken on his answer,2® except perhaps in a case 
where fraud of the garnishee is shown by the dis- 
closure.27 Accordingly, unless facts inconsistent 
with such a denial and sufficient to overbalance or 
disprove it are shown by the answer, the garnishee 
is entitled to be discharged, if the answer is not 
controverted,2 S or, as the practice is in some ju¬ 
risdictions, judgment for plaintiff will be refused.-^ 

Although the garnishee’s answer denies indebted¬ 
ness to defendant, if it states circumstances and 
facts which clearly show an indebtedness or other 
liability, the garnishee may be charged on his an- 


nishee or defendant and without serv¬ 
ice of copy of judgrment on either 
garnishee or defendant, as required 
by court rule, was held void ab initio. 
—^Davis V. Chilson, 62 P.2d 127, 48 
Ariz. 36$. 

17. Tex.—^Pottorlf v. J. D. Adams 
Co.. Civ.App., 70 S.W.2d 745. 

28 C.X p 332 note 25. 

la Mo.—^Proholf V. Casualty Recip¬ 
rocal Exchange, App., 113 S.W.2d 
1026. 

28 C.J. p 332 note 22. 

19. Pa.—Cross v. Standard Granite 
Co., 9 Pa.Dist. 557. 

20. Mich.—^Heald v. Montcalm Cir. 
Judge. 131 N.W. 552, 166 Mich, 297. 

28 C.J. p 332 note 24. 

21. Idaho.—^Blackaby v. Dunning, 
232 P. 566, 40 Idaho 20. 

ZTotice of applioatton for Judgment 
reqnized 

Idaho.—^Blackaby v. Dunning, supra. 

22. Wash.—^McAvoy v. Harkins, 81 
P. 77, 39 Wash. 109. 

93 . Pa.—^B. P. Schlichter Co. v. 
Baum, 12 Pa.Dist. & Co. 504. 

94. in. —Slattery ▼. Stevens, 126 Ill. 
App. 61, 

95. Tex.—May v. Donalson, Civ.App., 
141 S.W.2d 702. 

Conclnslveness of Judgment 
When garnishee has appeared and 
filed answer and then is charged by 
action of court, such charging is, in 
effect, a Judgment and conclusive on 
garnishee, and all parties to the suit, 
if not appealed from.—^Rondlna v. 
Vosselman, 180 A 887. 55 R.I. 239. 

98. Ala.—Shepherd Motor Co. v. 


Henderson Land & Lumber Co., 104 
So. 334, 213 Ala. 195, 

Cal.—Takahashi v. Kunishima, 93 P. 
2d 645, 34 Cal.App.2d 367—BunneU 
V. Wynns. 56 P.2d 267, 13 CalApp. 
2d 114. 

Idaho.—Twin Falls Realty C5o. v. 

Brune, 264 P. 382. 45 Idaho 679. 
La,—Pelican Well Tool & Supply Co. 

V. Smith. 147 So. 27. 176 La. 896— 
Airey & Stouse v. Hoke, 115 So. 
60, 164 La. 998. 

Mich.—Curby v. Mastenbrook, 293 N. 

W. 722, 294 Mich. 470. 

iNr.J. —^BMrst-Mechanics’ hJat. Bank of 
Trenton v. New Jersey Brick & 
Supply Co.. 171 A 176, 112 N.J.Law 
218—^N. Dralce, Inc., v. Donovan, 
162 A. 337, 8 N.J.Misc. 869—Barrett 
Go. V. United Bldg, db Const. Co., 
136 A 477, 5 N.J.Misc. 87. 

Pa.—Greco v. Rainal, 4 A.2d 232, 134 
Pa.Super. 99. 

Tex.—Commercial State Bank of bJa- 
cogdoches v. Vem Dorn, Civ.App., 
25 S.W.2d 192—City ISTat. Bank of 
San Antonio v. Steadman, Civ.App., 
21 S.W.2d 23. 

28 C.J. p 329 note 85. 

Oaniisliee in possession sw mortgagee 
Answer disclosing that garnisliee 
is in possession of defendant's prop¬ 
erty as mortgagee does not contstin 
a basic for Judgment against him.— 
Kortz V. Hoffman, 249 P. 650, 80 Colo. 
163—28 C.J. p 829 note 85 EbJ. 

Summary Judgment procedure, out¬ 
side of that provided by garnishment 
statute, may not be invoked to permit 
summary Judgment where garnisHee 
has answered denying liability.—Cur¬ 
by V. Mastenbrook, 293 N.W. 722, 294 
Mich. 470. 

Judgment not oonfessed. 

Garnishee’s answer to interroga< 
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tories stating that, if funds belonged 
to debtor, he was entitled to attor¬ 
ney’s fees payable therefrom was 
held not to confess judgment, where 
another answer denied that funds be¬ 
longed to debtor.—Johnson v. Bolt,. 
La.App., 144 So. 296. 

27. Mass.—Corsiglla v. Burnham, 76 
N.B. 253, 189 Mass. 347. 

N.H.—Burnham v. Dunn, 35 N.H. 656. 
Collusion or fraud not shown. 

Ala—Simpson Coal & Transfer Co. v. 
Hood, 110 So. 149, 215 Ala 175. 

28L Ala.—Shepherd Motor Co. v. 
Henderson Land & Lumber Co., 104 
So. 334, 213 Ala. 195. 

Tenn.—Groveland Banking Co. v. 
City Nat Bank, 234 S.W. 643, 144 
Term. 520. 

Tex.—^F. B. Prince Co. v. Hood, Civ. 
App., 106 S.W'.2d 1080—First Nat. 
Bank v. Wilson, Civ.App., 22 S.W. 
2d 546—Stewart v. Howell Co., Civ* 
App., 264 S.W. 208. 

Wash.—Waldal v. Northwestern Mut. 
Pnre Ass’n, 272 P. 68, 149 Wash. 
624. 

Wia—Lehner v. Kudinger, 201 N.W. 

748, 185 Wia 464. 

28 C.J. p 329 note 87. 

Issues on answer see supra § 226. 
Unsatisfactory answer see infra 9 
253. 

Liability in doxaht 
Statute authorizing discharge 
where liability is denied is inapplica¬ 
ble where garnishee sets out the 
facts and expresses doubt as to 
whether or not it Is liable to defend- 
I ant.—Gordon v. Litwood Oil & Sup¬ 
ply Co., Tex, Civ.App., 261 S.W. 400. 

29. Ba.—Greco v. Rainal, 4 A2d 232» 
134 Pa.Super. 99. 

28 C.J. p 329 note 89. 
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swer.^O Under some statutes, where the garnishee ^ 
denies indebtedness, the court may order the judg¬ 
ment debtor to bring an action against the garnishee 
to determine the question but neither the referee 
nor the court can compel the garnishee to pay to the 
sheriff the amount of his alleged indebtedness.32 

§ 252, - Answer Setting Up Matters of 

Defense 

Judgment cannot be entered on the answer where 
the garnishee, although admitting Indebtedness or pos¬ 
session of property, sets up valid matters of defense. 

Where the garnishee sets up valid matters of de¬ 
fense, although admitting indebtedness or possession 
of property, judgment cannot be entered on the an- 
swer.33 So, although the answer discloses that the 
garnishee has been liable to defendant for an in¬ 
debtedness or for property or effects, he cannot be 
charged on his answer, but is entitled to a discharge 
thereon, if it further discloses that, for some prop¬ 
er reason, such as that of the indebtedness being dis¬ 
charged or transferred or the property or effects be¬ 
ing disposed of, he is no longer liable therefor,34 
or if it discloses that the particular indebtedness or 
property is exempt from garnishment process,35 or 


that the contract on which he is sought to be 
charged was procured by fraud,36 or that there is 
an adverse claim to the property.37 

§ 253. - Insufficient, Evasive, or Unsatis¬ 

factory Answer 

While the procedure varies in different Jurisdictions, 
it is held in many states that where the garniphee's 
answer Is insufficient, evasive, or unsatisfactory, or some 
of the interrogatories are not answered, the court may, 
in the absence of objection to the answer, render Judg. 
ment in accordance with the incomplete disclosure, or it 
may on proper motion strike the answer and take judg. 
ment against the garnishee If the defect is not remedied 
by amendment. 

Notwithstanding the answer is incomplete and 
subject to exception, if no exceptions are filed and 
it is not traversed, judgment as to the garnishee is 
properly rendered in accordance with the facts 
shown thereby.33 It has also been held that, where 
the answer contains sufficient matter to entitle the 
garnishee to amend, unless exceptions to the answer 
are filed and the garnishee fails to amend, judgment 
cannot be rendered on the ground of insufficiency of 
the answer.33 Plaintiff is not entitled to judgment 
on the answer merely because it is not sworn to or 
verified as required by statute but an informal 


30. Mass.—^Dunham Bros. Co. v. Gor¬ 
don. 194 N.E. 675, 289 Mass. 502. 

Minn.—Sinerer v. Eldelblis, 190 N.W. 

66, 163 Minn. 222. 

28 C.J. p 329 note 90. 

Srroneons coxLclnsloa. 

That uncontroverted answer of gar¬ 
nishee alleged that garnishee was not 
indebted to defendant in original suit 
in any amount at time garnishee wa^ 
served with writ did not require 
quashing of writ, where allegation 
was erroneous conclusion.—Camden 
Fire Ins. Ass'n v. First Nat Bank, 
Tex Civ.App., 84 S.W.2d 889, error 
dismissed. 

31. Cal.—Bunnell v. Wynns, 56 P.2d 
267, 13 Cal.App.2d 114. 

28 C.J. p 330 note 91. 

32. Cat—Hartman v. Olvera, 61 Cal. 
501. 

33. Pa.—^Bartram Building & Loan 
As8*n V. Eggleston. 6 A.2d 508. 335 
Pa. 42—Collins v. O'Donnell. 191 A. 
22, 325 Pa. 366—^Renschler v. Pi¬ 
sano, 38 Lack.Jur. 157. 51 York 
Leg.Rec. 109, affirmed 198 A. 33. 329 
Pa. 249—C. L T. Corporation v. 
Wear. 31 Luz.Lteg.Reg. 304. 

R.L—Coulters v. Sand Man, Ina, 180 
A. 341, 65 R.L 280. 

28 CJ. p 830 note 94. 

Objections which may be urged by 
garnishee see supra §§ 196-207. 
UabUlty on Insaza&oe policy 

<1) Where insurance company as 
garnishee answered admitting exist¬ 
ence of policy held by defendant but 
asserting a d-efease to liability there¬ 


on, no judgment on answer could be 
rendered against it. 

Pa.—Collins v. O'Donnell, 191 A. 22, 
325 Pa. 366. 

Tenn.—Fidelity Phenix Fire Ins. Co. 
V. Ford & Cantrell. 46 S.W.2d 64, 
164 Tenn. 107, rehearing denied 47 
S.W.2d 558, 164 Tenn. 107. 

(2) Rule for judgment against in¬ 
surer named as garnishee will be 
discharged, where issuance of attach¬ 
ment was based on judgment against 
individual with whom garnishee had 
no contractual relation.—Johnson v. 
Hermann, 101 Pa.Super. 198. 

34. N.J.—^First Nat. Bank v. Polko- 
witz, 168 A. 332, 10 N.J.MIsc. 141. 
R,I,—Coulters v. Sand Man. Inc., 180 
A. 341, 55 R.L 280. 

28 C.J. p 330 note 95. 

Xndebtedness oil negotiable Instm^ 
ments 

(1) Where a garnishee's answer 
discloses that note evidencing his in¬ 
debtedness to defendant is negotiable 
and subject to be transferred to an 
innocent purchaser for value without 
notice before maturity, judgment for 
plaintiff and against garnishee can¬ 
not be rendered on such an answer. 
-—Hodges V. Wiles, 191 So. 401, 29 
Ala.App. 32—28 C.J. p 330 note 96 
CaJ. 

(2) However, an admission of In¬ 
debtedness on a promissory note, 
without a further averment that such 
note was negotiable, did not preclude 
ithe court from rendering judgment 
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on the answer.—Neal v. Kurz, Tex. 
Civ.App.. 26 S.W.2d 478. 

35- Tex.—Smith v. Security Inv. Co., 
Clv.App.. 16 S.W.2d 926. 

28 C.J. p 330 note 96. 

36. Mass.—Pay v. Sears. Ill Mass. 
154. 

37. Idaho.—Blackaby v, Dunning, 
232 P. 566. 40 Idaho 20. 

28 C.J. p 330 note 98. 

38. Ga.—H. H. Fitzpatrick Co. v. 
Shepherd. 95 S.E. 530, 22 Ga.App. 
44—Simplex Mach. Co. v, Green¬ 
berg & Bond Co., 95 S.E. 530, 22 
Ga.App. 68. 

39. Pa.—B. P. Schllchter Co. v. 
Baum, 12 Pa.Dist. & Co. 604. 

Tex,—Gray v. Armour & Co., 104 S.W. 
2d 486, 129 Tex. 512, affirming Ar¬ 
mour & Co. V. Gray, Civ.App., 77 S, 
W.2d 597. 

28 C.J. p 331 note 1. 

Amended and supplemental answer 
generally see supra § 221. 
Objections and exceptions to answer 
generally see supra $ 220. 

Statute inapplicable 
A statute providing for judgment 
against the garnishee by default 
where it has failed to make answer 
does not apply where the garnishee 
has made defective answer.—Durfee 
Mineral Co. v. City Nat. Bank of 
Temple, Tex.Civ.App., 236 S.W, 616, 
dismissed for want of jurisdiction. 

4a Wash.—Hallock v. National 

Bank of Commerce, 188 P. 479, 110 
'Wasb. 386, 10 A.UH. 737. 
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letter by the garnishee to plaintiff, not under oath, 
does not constitute a legal answer precluding ren¬ 
dition of a default judgmental 

Under some statutes, where an answer is stricken 
as insufficient, judgment may be taken against the 
garnishee as though no answer had been filed 
and this is also the case where exceptions to the 
sufficiency of the answer are sustained and the gar¬ 
nishee refuses to answer further as ordered.^® It 
has been held, however, that plaintiff must prove his 
case regardless of the insufficiency of the answer 
and that in the absence of such proof he cannot ob¬ 
tain judgment on an answer containing no admis¬ 
sions which w’ould authorize judgment on them.'*^ 
In those jurisdictions in which only a conditional 
judgment is rendered on a default, final judgment 
may not be rendered on striking of a defective an¬ 
swer.^ 5 

Evasive or unsatisfactory answer. In the case of 
an evasive or unsatisfactory answer, the court may, 
under some statutes, enter a judgment against the 
garnishee in the garnishment proceeding.^® Under 
other statutes, it would seem, an independent pro¬ 
ceeding must be brought against the garnishee.'^^ 
In at* least one jurisdiction, where the answers are 
not responsive, the procedure is by a rule to take 
the interrogatories as confessed.^® 
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If the garnishee’s disclosure is as broad as the 
citation, judgment cannot be rendered for plaintiff 
thereon because the period cover d d d not reach 
back to the time of service of the writ.^® A judg¬ 
ment by default because of the insuffi-ient answers 
of the garnishees may be refused when the effect 
would be to create a preference in favor of the at¬ 
taching creditor as against the estate of an insolvent 
debtor.^® If plaintiff moves to make the garnishee’s 
answer more specific, default judgment shouM not 
be rendered without time having been accorded for 
compliance.51 

Failure to answer particular interrogatories. 
Where the garnishee fails to answer some of the 
interrogatories propounded, he may be held to be in 
default,®^ and whether judgment shall be rendered 
against him in such cases rests within the discretion 
of the trial court.® ^ 

Where an interrogatory is irrelevant, judgment 
will not be entered against the garnishee where he 
declines to answer,®^ particularly where he has not 
been directed to do so by the court.®® An answer 
containing all that is required by statute to entitle 
the garnishee to a discharge constitutes a sufficient 
answer to prevent the taking of a default judgment 
even though no response is made as to questions di- 


PlalntUTs remedy is to move to 
strike the answer.—^Hallock v. Na¬ 
tional Bank of Commerce, 188 P, 479, 
110 Wash. 385, 10 A.Ii.R, 737. 

41. Wash.—Pacific Coast Paper Mills 

V. Pacific Mercantile Agrency, 4 P. 
2d 886, 165 Wash. 62. 

42. Pa.—Commonwealth v. Dr, Cran¬ 
dall's Health School, 52 Dauph.Co. 
12 . 

Tex.—Gray v. Armour & Co,, 104 S. 

W. 2d 486, 129 Tex. 612, afflrmingr, 
Cfv.App., Armour & Co, v. Gray, 77 
S.W.2d 697—^Norton v. B. & A. 
Drillingr Co., Com.App., 84 S.W,2d 
1095, reversing B. & A. Drilling Co. 
V. Norton, Civ.App., 20 S.W.2d 413 
—^Jenschke v. Burg, Civ.App., 92 
S.W,2d 1095—Standard Savings & 
Loan Ass'n v. Snyder-Bell Grocer 
Co., Civ.App., 4 S.W.2d 98. 

28 C.J. p 331 note 3. 

Judgment on failure to answer see 
infra § 254. 

43. Ark.—^Richardson v. White, 19 
Ark. 241. 

44. Tex.—Durfee Mineral Co. v. City 
Nat Bank of Temple, Civ.App., 236 
S.W. 516, dismissed for want of ju¬ 
risdiction. 

45. AIcl.—S hepherd Motor Co. v. 
Henderson Land & Lumber Co., 104 
So. 334, 213 Ala. 196. 

4ft, Tex.—^Kentucky Oil Corporation 
V. David, ConouApp., 285 S.W. 290, 


affirming, Civ,App., 276 S.W. 361— 
Standard Savings & Loan Ass'n v. 
Snyder-Bell Grocer Co., Civ.App., 4 
S.W.2d 98—^Ellis v. Lamb-Mc'shan 
Co.» Civ.App,, 264 S.W. 241, affirmed 
Lamb-McAshan Co. v. Bills, Com. 
App., 270 S.W. 647—Oklahoma Pe¬ 
troleum & G€ls Co. V. Nolan, Civ. 
App., 263 S.W. 650. 

28 C.J. p 331 note 7. 

Answer held not so evasive as to au¬ 
thorize summary judgment 
D.C.—^Dickinson v. Brooks, 108 P.2d 
4, 71 APP.D.C. 106. 

28 C.J. p 331 note 7 [a]. 

47- Ohio.—Myers v. Smith, 29 Ohio 
St. 120—^Milligan v. Plymouth State 
Bank, 4 Ohio Cir.Ct.,N.S., 586, 26 
Ohio Cir.Ct 136. 

48: La.—^Hibernia Bank A Trust Co. 

V. Dresser, 81 So. 875, 145 La. 133. 
23 C.J. p 331 note 9. 

implied admission of liability 

A failure of the garnishee to an¬ 
swer properly Is regarded as an ad¬ 
mission or confession that he has in 
his hands assets belonging to defend¬ 
ant sufficient to satisfy the demand, 
and judgment may be rendered 
against him on such admission or 
confession.—^Hibernia Bank & Trust 
Co. v. Dresser, supra—28 C.J. p 331 
note 9 Caj. 


49. Vt—Hurlburt v. Hinde, 86 A. 

739, 86 Vt 517. 

28 C.J. p 332 note 10. 

60. Pa.—United Fireman’s Ins. Co. 
V. McCartney. 8 Pa.Dist. 110. 

61. Ark.—^Farmers’ State Bank v. 
Southern Gotten Oil Co., 192 S.W. 
230, 127 Ark. 278. 

62. Minn.—Olds ?^otor Works v. 
Berggren, 250 N.W. 567, 189 

639. 

Tex.—Norton v. B. & A. Drilling Co., 
Com.App., 34 S.W.2d 1095, reversing 
B. & A. Drilling Co. v. Norton, Civ. 
App., 20 S.W.2d 413—^Kentucky Oil 
Corporation v. David, Com.App., 2S6 
S.W. 290, affirming. Civ.App., 276 
S.W. 351. 

28 C.J. p 332 note 13. 

63- Vt—Worthington v. Jones, 23 
Vt 646. 

Basis for discharge 

Failure to answer all inquiries re¬ 
quired to be answered in order to 
furnish the basis for garnishee's dis¬ 
charge renders answer insufficient 
and warrants default judgment.— 
Gray v. Armour & Co., 104 S.W.2d 
486, 129 Tex. 512, affirming Armour & 
Co. V. Gray, Civ.App., 77 S.W.2d 597. 
54. Me.—^Lyman v. Parker, 33 Me. 
31. 

55- Pa.—McCallum v- Lockhart, 36 
A. 231, 179 Pa. 427. 

28 C.J. p 332 note 16. 


SOI 



aARNISHMENT 


38 C.J.S. 


§ 254 


taken prior to the time at which he is required to 
answer,SI or pending a continuance with plaintiff’s 
consent,or pending an application by the gar¬ 
nishee for a continuance.ss Further, it must not 
be taken in advance of the time, if any, specifically 
fixed by statute.^^ However, the fact that judg¬ 
ment is not taken until some time after the enter¬ 
ing of the default does not deprive the court of ju¬ 
risdiction to render the judgment in the absence of 
statute to the contrary.ss 

Where interrogatories have been excepted to by 
the garnishee, he cannot be placed in default for 
failure to answer until such exceptions have been 
ruled on.^® Where the examination of the gar¬ 
nishee is to be before a commissioner, he cannot be 
held in default where he has not been notified of 
the time and place for examination.®^ 

Conditions precedent To support a default judg¬ 


ment in garnishment, the prior proceedings must 
have been in conformity with the statute,®® Where 
defendant has given a bond to the garnishee which 
is not such a bond as is required by statute to secure 
the release of the property seized, final judgment in 
the garnishment suit may be rendered, although 
the sureties on such bond are not made parties.®^ 

Under some statutes judgment by default cannot 
be taken against the garnishee until there has been 
a final judgment against defendant.^® Under other 
statutes, while the default may be entered before 
final judgment against defendant, it does not become 
a final judgment until after such a judgment has 
been obtained,®^ but a final judgment by default 
must rest on a valid judgment against defendant.^2 

Application for judgment. Where the statute con¬ 
tains no such express requirement, notice need not 
be given the garnishee of an application for judg- 


Ann. C61—Victoria Lumber Co. v. 
Woodson, supra. 

Defaxdt not excrued 

Sheriff, serving garnishee sum¬ 
mons, was not agent of Judgment 
creditor, in sense that latter was re¬ 
sponsible for sheriffs statement that, 
if garnishee did not owe employee, it 
need not answer summons.—Plumb¬ 
ers' Woodwork Co. v. Merchants* 
Credit and Adjustment Bureau, 226 
N.W. 303, 199 Wis. 466. 

Presumption 

Default Judgment against garnishee 
is presumed rendered when garnish¬ 
ment case was reached on docket and 
on motion of plaintiff.—Brum below 
Heating & Plumbing Co. v. Atlanta 
Furniture Co., 146 S.E. 639, 39 Ga.App. 
72. 

81. Ark.—^Huff v. Citizens' Nat. Bank, 
137 S.W. 802, 99 Ark. 97, 

28 C.J, p 334 note 41. 

82. Md.—Laflin & Rand Powder Co. 

V. Baltimore & O. R. Co., 63 Md, 76, 

83. Ga.—Averback v. Spivey, 49 S. 
B. 748, 122 Ga. 18. 

Q-a.—^Brandon-Bond-Condon v. 
Swift & Co. Fertilizer Works, 177 
S.B. 832, 50 Ga.App. 254. 

Tex.—^McDowell v. Bell, Civ.App., 46 
S.W. 400. 

Jodganent not prexnatrurely entered 
Oa.—^Brumbelow Heating & Plumb¬ 
ing Co. V. Atlanta Furniture Co., 
146 S.E. 639. 39 Qa,App. 72. 

—Stevens, v. Northway, 291 N. 

W, 211. 293 Mich. 31, certiorari 
granted Metropolitan Casualty Ins. 
Co. of New York v. Stevens, 61 S. 
Ct. 74, 311 U.S. 637, 85 L.Bd. 406, 
and affirmed 61 S.Ct. 716, 312 U.S. 
863; 85 LuBd. 1044. 

godgment held not one by default 
so as to render it void for failure to 


await the time fixed by statute be¬ 
fore default Judgment could be en¬ 
tered.—Clauss V. Alney, 124 A. 133, 
279 Pa. 534. 

85. Mich.—Gold v. Welsman, 272 N. 
W. 703, 279 Mich. 352. 

86 . La.—State Nat. Bank v. Boat- 
ner, 2 So. 5S9, 39 La.Ann. 843. 

28 C.X p 334 note 45. 

87. Iowa.—Bower v. Hansen, 105 N. 
W. 394, 129 Iowa 148—Thomas v. 
Hoffman, 17 N.W. 431, 62^owa 125. 

88 . D.C.—James E. Colliflower & Co. 
V. McCollum-Sauber Co., 63 F.2d 
366, 61 APP.D.C. 390. 

Pa.—^Maryland Casualty Co. v. Davis, 
190 A, 178, 125 Pa.Super. 97—Globe 
& Republic Ins. Co. v. Davis, 190 
A. 175, 125 Pa.Super. 91. 

Tex.—^Hanson v. Guardian Trust Co., 
Civ.App., 150 S.W.2d 465, error dis¬ 
missed—Security State Bank & 
Trust Co. V. Higginbotham Bros. & 
Co., Civ,App.. 250 S.W. 790—First 
State Bank of Big Spring v. Wood, 
Civ.App., 242 S.W. 781. 

28 C.J. P 334 note 48. 

An insoillcient petitiOB. will not au¬ 
thorize or support a default judg¬ 
ment.—St, Matthews Bank & Trust 
Co. V. Falrleigh, 82 S.W.2d 326, 259 
Ky. 209—Prater v. Dingus, 18 S.W. 
2d 883, 230 Ky. 82. 

Service of snasmioxis 

<1) Judgment by default founded 
on void service of summons is void, 
—Bemeath v. Kolosky, 200 P. 147, 
82 Okl. 190. 

(2) Where summons was issued 
and directed to corporation and 
served on corporation by delivery 
thereof to Individual who was the 
agent in charge of business of cor¬ 
poration, the court could not enter 
Judgment by default against the indi¬ 
vidual as such.—Gibbs v. Rhodes 
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Furniture Co., 198 S.E. 315, 58 Ga. 
App. 352. 

(3) Return of service on writ of 
garnishment was sufficient to support 
default judgment against garnishee, 
notwithstanding apparent correction 
in return and misstatement of initial 
of garnishee's secretary.—Simon v. 
McCay, 214 N.W. 63, 239 Mich. 337. 
Proceedings held valid and to sup¬ 
port Judgment 

Tex.—L. T. Wright & Co. v. Smith, 
Civ.App., 13 S.W.2d 953, error dis¬ 
missed. 

89. Tex.—Sam Houston Army Bank 
V. Sunset Wood Co., Civ.App., 206 
S.W. 222. 

90u D.C.—James B. Colliflower & Co. 

V. McCallum-Sauber Co., 63 F.2d 
366, 61 APP.D.C. 390. 

Tex—Consolidated Gasoline Co. v. 
Jarecki Mfg. Co., Civ.App., 72 S. 

W. 2d 351, affirmed Jarecki Mfg. 
Co. V. Consolidated Gasoline Co., 
105 S.W.2d 663, 129 Tex 644. 

28 C.J. p 334 note 50. 

Order of sale 

Default Judgment in garnishment 
proceeding was void and subject to 
collateral attack, where no order of 
sale had been issued in main suit 
foreclosing eauitable lien against 
vendors' lien notes, notes had not 
been sold, and amount of deficiency 
had not been ascertained.—^Hale 
County State Bank v. Bray, TexCiv. 
App., 97 S.W.2d 337, error refused. 

91. Ga.—^Brandon-Bond-Condon v. 

Swift & Co. Fertilizer Works, 177 
S.E. 832, 50 Ga.App. 254. 

28 C.J. p 334 note 51. 

92 . N-.D.—^Atwood V. Tucker, 145 N. 
W. 687, 26 N.D. 622, 51 Li.R.A.,N.S., 
597. 
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ment where he is in default for failure to answer 
or appear for examination.^^ Where the statutes so 
i-cquire, the garnishee must be called before judg¬ 
ment is entered against him.^^ 

Under some statutes application for judgment 
must be made by motion.95 Where application is 
required to be made by affidavit, purely technical 
objections to the affidavit will not be sustained.^® 
Proof. Where it does not appear to the contrary 
from the statutes, proof of the garnishee’s liability 
must be made before a judgment by default may be 
entered against him.®7 However, under some stat¬ 
utes no further proof of the garnishee’s liability is 
necessary.^® Under some statutes satisfactory proof 
must be made that the avoidance by the trustee to 
prevent his deposition from being taken was inten¬ 
tional.^® 

Entry of preliminary default. To obtain judg¬ 
ment against the garnishee where he fails to appear 
or answer, entry of a preliminary default against 
him has been held unnecessary.^ 

Who may render judgment. Where so provided 
by statute, the clerk of court may render a default 
judgment.® 

g 255, - Conditional Judgment and Scire 

Facias or Notice to Show Cause 

a. In general 

b. Scire facias or notice to show cause 


a. In denexal 

In some Jurisdictions only a conditional Judgment may 
be rendered against a garnishee on his failure to answer 
or default, and a final Judgment, the validity of which is 
dependent on the validity of the conditional Judgment, 
may be rendered only after affording the garnishee an 
opportunity to appear. 

Under some statutes it is provided that, where the 
garnishee fails to appear and answer, a conditional 
judgment only may be rendered against him,® which 
may be made final only after issuance of scire faci¬ 
as thereon.^ Under other statutes execution cannot 
issue against the garnishee for the amount of plain¬ 
tiff’s judgment until he has had an opportunity to 
show cause against its issuance.® Under still other 
statutes the garnishee bn appearance at any time 
during the return term may have the judgment 
stricken out and make his defense.® 

Final judgment against the garnishee is invalid if 
the judgment nisi or interlocutory judgment on 
which it is predicated and which it purports to con¬ 
firm is for any reason void.*^ In garnishment on a 
judgment, a conditional judgment against the gar¬ 
nishee is erroneous which fixes the amount only by 
reference to the judgment to be obtained against 
the principal defendant.® 

b. Scire Facias or Notice to Show Cause 

Scire facias or notice to show cause may issue only 
on compliance with statutory requirements, &nd must be 
properly served, and on the return thereof the garnishee 


93. Mich.—^Nichol v. Nevers, 163 N. 
W. 65, 196 Mich. 203. 

28 C.J. p 335 note 53. 

94. Tex.—Culbertson v. Bllison, 20 
Tex. 101—Lockhart v. Bowles, 1 
White & W.Civ.Cas.Ct.App. § 344. 

95. Ga.—rPayne v. Alterman, 167 S. 
E. 121, 42 Ga.App. 663. 

Bequisites of xaotioxL 

Default Judgrment agrainst gar¬ 
nishee can be properly rendered only 
on motion by plaintiff for judgment 
against garnishee showing that gar¬ 
nishee has failed to answer in time 
and that judgment has been rendered 
against defendant in main action.— 
Brandon-Bond-Condon v. Swift & Co. 
Fertilizer Works, 177 S.B. 832, 60 Ga. 
App. 254. 

93. Mich.—Nlchol v. Nevers, 163 N. 

W. 65, 196 Mich. 203. 

28 C.J. p 335 note 56. 

97. Mont.—First Nat. Bank v. Neill, 
34 P. 180, 13 Mont. 377. 

28 C.J. p 335 note 57. 

98. La.—^McKlnbrough v. Castle, 19 
La.Ann. 128. 

Okl.—State Nat. Bank v. Lowenstein, 
155 P. 1127, 62 Okl. 269. 

99. N.H.—Niel v. Perkins, 63 N.B: 
429. 


1. La.—Winnfield Furniture Co. v.. 
Peyton, 131 So. 667, 171 La. 619— 
Spring V. Barr, 120 So. 256, 9 La. 
App. 732. 

2 . La.—Winnfield Furniture Co. v. 
Peyton, 131 So. 657, 171 La. 619. 

Power not extended 

The clerk’s power to enter default 
judgment in certain cases, being 
purely statutory, may not be extend¬ 
ed to include cases not intended.— 
Gutierrez v. Romero, 210 P. 470, 24 
Ariz. 382. 

Court not la. sessioa 
Right of clerk of court to exercise 
Judicial powers in entering default 
judgment is not dependent on wheth¬ 
er or not court is in session.—Winn¬ 
field Furniture Co. v. Peyton, 131 So. 
667, 171 La, 619. j 

3. Ala.—Thompson v. Hill Grocery 
Co., 181 So. 272, 236 Ala. 66. 

IlL—^Motor Car Securities Corpora¬ 
tion V. Shockley, 233 Ill.App. 346. 
28 C.J. p 336 note 60. 

Purpose of judgment nisi against 
garnishee is to give garnishee an¬ 
other opportunity to answer writ of 
garnishment in accordance with stat¬ 
ute.—Busby V. Merchants’ & Manu¬ 
facturers* Bank, 131 So. 645, 158 

kiss. 843. 


Xn Pennsylvania, on default of gar¬ 
nishee, plaintiff was entitled only to 
interlocutory judgment and was not 
entitled to liquidate judgment or 
have execution without establishing 
amount of claim against garnishee 
by evidence of garnishee’s posses¬ 
sion of goods or credits of defendant 
hy writ of Inquiry or before a pro- 
thonotary.—^Merchants Nat. Bank of 
Shenandoah v. Davis, 191 A. 2, 326 
Pa. 328. 

4. Ala.—^Holland-Blow Stave Co. v. 
Whitman, 97 So. 62. 210 Ala. 108. 

Ill.—^Motor Car Securities Corpora¬ 
tion V. Shockley, 233 Ill.App. 346. 
28 C.J. p 336 note 61. 

5. Iowa.—McDonald v. Finney, 64 N. 
W. 476, 87 Iowa 529. 

28 C.J. P 335 note 62. 

e. Md.—Carrollton Savings & Loan 
Assoc, v. Kemgood, 61 Md. 416. 

28 CJ. p 336 note 63. 

7 . Ala.—^Ex i>arte National Lumber 
Mfg. Co., 41 So. 10, 146 Ala. 600. 

IlL—^Kunde v. Prentice, 160 N.E. 193, 
329 Ill. 82. 

8 . Ala.—^Dickerson v. Walker, 1 Ala. 
4$. 
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may plead or prove any matter necessary for his de¬ 
fense. Judgment may be made absolute if the issue is 
found against the garnishee, if his answer is insufficient, 
or if he fails to appear as required, but such judgment 
must not vary from the conditional Judgment. 

Issuance. Scire facias or notice to show cause 
cannot issue after the period, if any, designated by 
statute,® nor can it issue before the conditions im¬ 
posed by statute have been fulfilled.^® It has been 
held, however, that a statute providing that scire 
facias against a garnishee shall issue the next term 
after the Judgment is directory in such specification 
of time, and not mandatory.^^ 

Scire facias against a garnishee must be made re¬ 
turnable at the term directed by the garnishment 
statute in order to give the court jurisdiction to 
enter judgment, ^nd a provision of the general 
practice act as to when summons shall be made re¬ 
turnable does not apply to scire facias against a gar- 
nishee.i® 

Service. Personal service of scire facias or notice 
to show cause on the garnishee is necessary to au¬ 
thorize entry of final judgment against him.^^ If 
the statute does not specify the period of notice, 
reasonable notice is all that is required.^® 

Showing by garnishee. The garnishee is entitled, 
in order to show cause why judgment should not 
issue against him, to file his answer negativing the 
statutory interrogatories,!^ although such answer 
cannot be considered on the merits until the de¬ 
fault is set aside.!7 The garnishee is generally per¬ 
mitted on the return of scire facias to plead and 
prove any matter necessary or proper for his de¬ 
fense but he cannot set up the irregularity of the 
proceedings between plaintiff and defendant.!® A 
defense should be raised by answer and not by mo¬ 


tion to quash the writ of garnishment.^® 

Judgment. A conditional judgment should be set 
aside where the garnishee appears and files by leave 
of court an answer or amended answer denying lia¬ 
bility, within the time allowed by statute.^! How¬ 
ever, if the issue is found against the garnishee, 
judgment should be made absolute against him^s for 
the amount found due by the conditional judgment, 
and not for any greater amount.^® The final judg¬ 
ment against the garnishee must not vary from the 
judgment nisi.^^ Likewise, if the garnishee’s an¬ 
swer is insufficient, final judgment may be entered 
against him.®5 

If the garnishee fails to appear and answer after 
service and return of scire facis or similar statu¬ 
tory notice to show cause,®*^ or, under some stat¬ 
utes, after two notices are returned “not found,”®® 
judgment should be made absolute against him. In 
some jurisdictions, however, the statutory writ of 
scire facias or summons of such nature must be 
executed by personal service, and two returns of 
nihil are insufficient to charge the garnishee.®® A 
garnishee who has filed a motion to set aside the 
conditional judgment, which motion is undisposed 
of, is not in default for want of answer.®® 

§ 256. Opening and Vacating Judgment 

a. Judgment against garnishee generally 

b. Default judgments 

a. Judgment against Garnishee Generally 

(1) In general 

(2) Grounds 

(1) In General 

Generally the court which rendered Judgment against 


9. Mich.—^Heritage v. Armstrongr, 69 
M.W. 439. 101 Mich. 86. 

28 C.J. p 335 note 66. 

10. Miss.—Whitehead v. Henderson, 
12 Miss. 704. 

28 C.J. p 335 note 67. 

11. N.X—^Lomerson v. Hoffman, 24 
K.J.Law 674, reversed on other 
g^rounds 25 N.J.L«aw 625. 

12. Ill.—Schmitt V. Devine, 45 N.E. 
974, 164 Ill. 637, reversing 63 Ill. 
App. 289. 

Zlnproper return 

Return of scire facias on condi¬ 
tional judgment against garnishee, 
not showing date of service, gave 
court no jurisdiction.—^Kunde v. 
Prentice, 160 N.E. 193, 329 Ill. 82. 

13. Ill.—Schmitt v. Devine, 45 N.E. 
974, 164 Ill. 537, reversing 63 IlL 
App. 289. 


14. Ala.—^Montgomery & B. R. Co. v. 

Hartwell, 43 Ala. 508. 

28 C.J. p 336 note 71. 

15b Iowa-—Langford v. Ottumwa 

Water Power Co., 5 N.W. 574, 53 
Iowa 415. 

28 C.J. p 336 note 72. 

16;, Iowa.—^Fifield v. Wood, 9 Iowa 
249. 

17- Iowa.—^Pifield v. Wood, supra. 

1& N.J.—Welsh V. Blackwell, 15 N- 
J.Law 55. 

28 CJ. p 336 note 75. 

19. Ala.—^White v. Simpson, 18 So. 
161, 107 Ala- 386. 

28 C.J. p 336 note 76. 

20. Miss.—^Busby v. Merchants’ & 
Manufacturers’ Bank, 131 So. 645, 
158 Miss. 843. 

21. Ala.—Shepherd Motor Co. v. 
Henderson ILiand & Lumber Co., 104 
So. 334, 213 Ala. 195. 


22. Ark,—Walker v. Bradley, 2 Ark. 
578. 

La.—Slatter v. Tiernan, 12 La. Ann. 
876. 

23. IlL—Howe V. Meikle, 96 IlLApp. 
284. 

24. Ala.—^Dickerson v. Walker, 1 
Ala. 48. 

28 C.J. p 336 note 79, 

25. Ill.—Howard Co. v. Miller, 123 
IlLApp. 483. 

26. Ala.—Goode v, Holcombe, 87 
Ala. 94—^Wood v. Russell, 22 Ala. 
645. 

27. Iowa.—^Langford v. Ottumwa 
Water Power Co., 5 hT.W. 574, 63 
Iowa 415. 

28; Ala.—Goode v, Holcombe, 87 
Ala. 94. 

29. IlL—^McCourtie v. Davis, 7 Ill. 
298. 

30. IlL—^Washington Park Club v. 
Baldwin, 69 IlLApp. 61. 


506 



38 C.J.S. 


GABXISEMEST 


I 256 


the garnishee may in Its discretion open and vacate such 
Judgment on cause shown either on timely motion of the 
garnishee or other interested person entitled to seek 
relief from the judgment, or on its own motion. 

In some jurisdictions a judgment against a gar¬ 
nishee in original attachment is ipso facto vacated 
by defendant’s entering his appearance and pleading 
to the action, without giving bail.^l Generally, how¬ 
ever, the rules and statutes governing the opening 
and vacating of judgments in civil actions gener¬ 
ally, see the C.J.S. title Judgments §§ 265-340, also 
34 C.J. p 252 note 71-p 432 note 31, are applied in 
determining the authority and procedure to open, 
vacate, or set aside a judgment against a garni- 
shee.32 At least during the term at which the judg¬ 
ment was rendered, the court which rendered the 
judgments^ may vacate it on cause shown.34 

A motion is a proper remedy for invoking the ac¬ 
tion of the court if satisfied that a mistake 

or wrong has been done, the court may act on its 
own motion.^® Where there was a total lack of ju¬ 
risdiction to render the judgment, a compliance with 
statutory formalities is not essential in order to at¬ 
tack it.37 A motion to vacate a judgment against 
the garnishee is addressed to the sound discretion 
of the court.^^ 

Time for application^ The right of a garnishee^^ 
or principal defendant^^l to move to set aside an or¬ 
der or judgment against the garnishee may be lost 
by laches. A motion to open or vacate a judgment 


against a garnishee is generally required to be made 
at the term at which the judgment was rendered.^^ 
Under some circumstances, however, the making of 
the motion at a subsequent term is permissible, 
and, where the judgment is totally void for lack of 
jurisdiction, a motion to vacate can be made at any 
time.^3 

Persons entitled to relief. The garnishee, of 
course, is a proper party to move for vacation of a 
judgment against him,^-* but it is held that he may 
not petition for a vacation of the judgment under 
a statute conferring the right on “defendant.”^ 5 jn 
some junsdictions,46 but not in others,^defendant 
may move to vacate judgment against the garnishee. 

Third party claimants of the garnished indebted¬ 
ness who have intervened in the proceedings are en¬ 
titled to move for vacation of judgment against the 
garnishee,^® and, under some statutes, one affected 
by the judgment may move to set it aside irrespec¬ 
tive of a formal order of the court permitting him 
to intervene and even though previously he had not 
been a party.^® Judgment creditors of an insolvent 
defendant are held to have such an interest as to en¬ 
title them to intervene by motion to set aside judg¬ 
ment against the garnishee.®® 

On the other hand, persons without interest in the 
garnishment proceedings are not entitled to inter¬ 
vene and move to set aside judgment against the 
garnishee.®^ At least after it has been satisfied, a 


31. N.C.—Stephenson v. Todd, 63 N. 
O. 368. 

32. Kan.—White v. Central Mut. 
Ins. Co., 91 P.2d 1, 150 Kan. 47, 
denying^ rehearing 88 P.2d 1041, 149 
Kan. 610. 

Okl.—Kellogg V. Smith, 42 P.2d 493, 
171 Okl. 855. 

28 C.J. p 336 note 94. 

83. Kan.—A. J*. Harwi Hardware Co. 
V. Klippert, 74 P. 254, 67 Kan. 743. 

34. Colo.—^Kortz v. Hoffman, 249 P. 
650, 80 Colo. 153. 

Ill.—Simpson V. Amstutz, 228 Ill. 
App. 43. 

NJC.—Mares v. Schuth, 28 P.2d 627, 
38 N.M. 101. 92 A.L..R. 567. 

28 GLJ. p 337 note 97. 

35. Wash.—^Mt. Vernon Nat. Bank 
V. Monroe First Nat. Bank, 176 P. 
13, 104 Wash, 107. 

Supporting oAdavit 
Garnishee’s petition to set aside 
plaintiff’s Judgment against him need 
not be supported by affidavit showing 
meritorious defense where he relied 
on matters of record.—^Kortz v. Hoff¬ 
man, 249 P. 660, 80 Colo. 163. 

Amendment of petition should be 
permitted where it Is vague and un¬ 
certain in its allegations.—Kelly v. 
Marks, 264 niApp. 402. 


36. Iowa.—Streeter v. Gleason, 95 N. 
W. 242, 120 Iowa 703. 

37. Iowa.—^Elwood H. Royer, Inc. v. 
Mershon, 169 N.W. 400, 184 Iowa 
1066. 

38. Minn.—Ohnstad v, Meyers, 194 
N.W. 2, 155 Minn. 507. 

28 C.J. p 337 note 2. 

89. Minn.—Carlson v. Stafford, 208 
N.W. 413, 166 Minn. 481. 

28 C.J. p 337 note 4. 

aamlshee held not guilty of laches 

Minn.—Carlson v. Stafford, supra. 

40. Minn.—Dahl v. Neib, 230 N.W. 
476, 180 Minn. 119. 

41. Pa.—Miller v. Baker, 64 Pa. 
Super. 124. 

4& Ala.—Corbitt v. Pynes, 46 Ala. 
268. 

28 C.J. p 337 note 6. 

43. Iowa,—^Blwood H. Royer, Inc. v. 
Mershon, 169 N.W. 400, 184 Iowa 
1065. 

44. N.M.—^Mares v. Schuth, 28 P.2d 
527. 38 N.M. 101, 92 A.D.R. 667. 

Okl.—^Pennhoma Oil Co. v. Jens Ma¬ 
rie Oil Co., 224 P. 720, 98 Okl. 211. 
28 C.J. p 337 note 9. 

45. Vt.—^Dennison v. True, 22 Vt. 42. 

46. Vt.—^Bundy v. Shelton Swallow 
Co., 102 A. 1041, 92 Vt. 198. 
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Failure to levy execution 

Where Judgment creditor, after 
execution was returned “nothing 
found,” garnished Judgment debtor’s 
bank account, trial court erred, on 
motion filed within the term, to va¬ 
cate order, in refusing to permit 
Judgment debtor to show that execu¬ 
tion was not issued and returned in 
good faith and that no attempt was 
made to levy such execution on its 
property.—Voss Truck Lines v. Citi- 
zens-Parmers Nat. Bank of Chicka- 
sha, 102 P,2d 173, 187 Okl. 289. 

47. Ga,—^Pope v. XJ. S. Fidelity & 
Guaranty Co., 21 S.R2d 289, 67 Ga. 
App. 560—Rowe v. People’s Credit 
Clothing Co., 140 S.E. 800, 37 Ga. 
App. 535. 

48. Mich,—^Port Huron First Nat. 
Bank v. Mellen, 8 N.W. 80, 45 Mich. 
413. 

Intervention by third party claimants 
in general see infra § 277. 

49. Kan.—White v. Central Mut. Ins. 
Co., 91 P.2d 1, 150 Kan. 47, deny¬ 
ing rehearing 88 P.2d 1041, 149 
Kan. 610. 

50. Mo.—Southern Bank v. McDon¬ 
ald, 46 Mo. 31. 

51. Iowa.—Commercial State Rawir 
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judgment against the garnishee cannot be opened 
on the application of a claimant who is not a party 
to the record.®^ 

(2) Grounds 

Judgments acainst garnishees have been vacated and 
set aside for irreguiarities therein or In the rendition 
thereof, for defects in the proceedings, or for a total 
lack of Jurisdiction; but such action will not be taken 
where there has been a sufficient compliance with statu¬ 
tory requirements or where the defects complained of 
should have been interposed as a defense at the trial. 

Judgments against garnishees have been vacated 
and set aside for irregularities therein or in the ren¬ 
dition thereof,®^ defects in the proceedings,^^ a total 
lack of jurisdiction,55 an abuse of process,56 and a 
mistake in the answer of the garnishee arising from 
his ignorance of the facts.57 Judgment on a false 
disclosure by the garnishee may be vacated on mo¬ 
tion by third party claimants of the garnished in¬ 
debtedness.®^ 

The judgment will not be vacated for noncompli¬ 
ance with statutory requirements where there has 
been a sufficient compliance.55 It is said that a 
court of law, on a motion to set aside a judgment 


against a g^amishee, will hardly grant relief when a 
court of equity- would refuse it.®® The courts have 
refused to set aside judgments against garnishees 
for defects disclosed by the record in the main ac¬ 
tion,6^ the neglect of the garnishee,®^ a mistake of 
the clerk of court for which plaintiff was not re- 
sponsible,®^ and for matters which existed and were 
known at the time of, and should have been inter¬ 
posed as a defense at, the trial.® ^ Announcement 
by the trial court apparently excluding from trial 
at the particular term the particular garnishment 
case, not having been relied on by the garnishees, is 
not ground for vacation of judgment against them 
entered at such term.®® 

In some jurisdictions judgment against a garni¬ 
shee on his answer cannot be set aside on his mo¬ 
tion on the ground of the untruth of the averment 
of the affidavit for garnishment that there was a suit 
pending against defendant.®® The nonexistence 
of a valid judgment against defendant is a ground 
for setting aside a judgment against the garnishee,®7 
except in some jurisdictions®® where the judgment 
against the garnishee is conclusive as to him that 


V. Pierce, 168 N.W. 481, 178 Iowa 
722. 

52. Pa.—Shultz v. Hoffman, 13 Pa. 
Co, 90. 

53. Colo.—^Kortz v. Hoffman, 249 P, 
650. 80 Colo. 153. 

Pa.—Globe & Republic Ins, Co. v. 
r^avis, 190 A. 176, 125 Pa.Sup€r. 
91. 

28 C.J. p 337 note 17. 

54. Colo.—^Kortz v. Hoffman, 249 P. 
660, 80 Colo. 153. 

Ill.—Kelly V. Marks, 264 Ill.App. 402. 
N.M.—Mares v. Schuth, 28 P.2d 627, 
38 N.M. 101, 92 AL.R. 667. 

Utah.—Lashbrook v. Copenhaver, 259 
P. 191, 70 Utah 163. 

28 C.J. p 337 note 18. 

HotiLee to defendant 

A Judgment rendered against a 
garnishee without service of sum¬ 
mons on the defendant or his at¬ 
torney of record is void and may be 
set aside or vacated on application 
of garnishee at any time.—Pennhoma 
Oil Co. V. Jens Marie Oil Co., 224 P. 
720, 98 Okl. 211. 

Oinission fZom record 

The failure of the record to show 
that the garnishee was a resident of 
the county in which the proceeding 
was pending, and in which the gar¬ 
nishee was required to answer, will 
afford no ground of illegality as 
against the garnishee.—^Tlfton Com¬ 
press Co. V. Robinson, 120 S.R 701, 
31 Ga.App. 350. 

BBw Wash.—^American Discount Cor¬ 
poration V. Gerrard, 286 P. 666, 156 
Wash. 271. 

28 C.J, p 337 note 19» 


BependeiLt Judgment 

Where Judgment against garnishee 
defendant was set aside for lack of 
Jurisdiction, garnishment served on 
another garnishee defendant based 
on such judgment must fail.—^Ameri¬ 
can Discount Corporation v. Gerrard, 
supra. 

56. Minn.—^Rustad v. Bishop, S3 N. 
W. 449, 80 Minn, 497, 81 Am.S.R. 
282, 50 L,R.A. 168. 

28 C.J. p 337 note 20. 

57. Ga.—Patterson Produce & Pro¬ 
vision Co. V. Wilkes, 57 S.B. 1047, 
1 Ga.App. 430. 

28 C.J. p 337 note 21, 

58l Mich.—Port Huron First Nat. 
Bank v. Mellen, 8 N.W. 80, 45 Mich. 
413. 

59. Ohio.—Citizens’ Nat Bank v. Un¬ 
ion Cent. Xi. Ins. Co., 31 Ohio Cir. 
Ct 524. 

Betuxii of ezecatioii 

On motion to vacate Judgment 
against garnishee, where execution 
was returned at instance of plaintiff’s 
attorney, it was error to exclude 
plaintiff’s offer to explain return of 
execution.—Gordon v. Great Lakes 
Fruit Co., 240 IlLApp. 46. 

60. Ga.—lawton v. Branch, 62 Ga. 
350. 

61. Ga.—Warlick v. Neal Loan &. 
Banking Co., 48 S.EL 402, 120 Ga. 
107,0. 

28 C.J. p 337 note 25. 

62. Pa.—Peace v. Reinhart, 18 Pa 
Dist. & Co. 9. 

28 C.J. P 337 note 26. 

63; Ga—Warlick v. Neal Loan & 
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Banking Co., 48 S.B. 402, 120 Ga 
1070. 

64. m.—^Eatz V. Elia 209 Ill.App. 
300. 

Pa—Peace v. Reinhart, 18 Pa.Dist. 
& Co. 9. 

Judgment for full amount due 
Where a Judgment against the gar¬ 
nishee was rendered in accordance 
with the law and facts, it being for 
the amount admitted by the gar¬ 
nishee in his answer to be due, and 
the Jurisdiction being one in which 
the judgment must, in form at least, 
be for the full amount due by the 
garnishee, a motion by defendant to 
vacate or set it aside on the ground 
that defendant has paid plaintiff a 
certain sum on account of the Judg¬ 
ment recovered by plaintiff against 
defendant is properly denied; de¬ 
fendant’s remedy is to file an inter¬ 
vening petition for a determination 
of the disposition of the sum paid 
by him.—^Natywa v. Watchowski, 171 
IlLApp. 457. 

65. Okl.—^Arnold v. Burks, 164 P. 
970, 63 Okl. 273, 

63. Ga.—^Warlick v. Neal Loan & 
Banking Co., 48 S.E. 402, 120 Ga. 
1070. 

28 C.J. p 338 note 30. 

67. Mich.—Travelers’ Ins. Co, v. 
Kent Circuit Judge, lOg N.W. 363, 
144 Mich. 687. 

N.M.—Mares v, Schuth, 28 P.2d 527, 
38 N.M. 101, 92 A.L.R. 567. 

68. Ga.—^Warner v. Burkhalter, 95 
S.B. 470, 22 Ga.App. 7L 
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plaintiff has previously obtained a valid judgment 
against defendant, see infra § 293. 

b. Default Judgments 

(1) In general 

(2) Requisite showing 

(1) In General 

On tinnely application and proof by the garnishee of 
the requisite facts, the court in Its discretion may set 
aside a default Judgment and permit the garnishee to 
answer and defend, as where it appears that the Judg¬ 
ment was irregularly entered without compliance with 
the rules of court. 

The matter of setting aside a default judgment 
against the garnishee is within the discretion of the 
trial court.®9 Except in some jurisdictions,*^® a 
more liberal rule is applied to applications by gar¬ 
nishees for relief from defaults than is applied to 
applications by ordinary defendants.'^! This is true 
even in jurisdictions where it is provided by statute 
in effect that all provisions of law relating to pro¬ 
ceedings in civil actions, including relief from de¬ 
faults, shall be applicable to garnishment proceed¬ 
ings.*^^ 


As stated infra this section, it is ordinarily deemed 
essential, except in the case of void j'licigmcnts, for 
a garnishee, seeking to have a default judgment 
against him set aside, to make his application 
promptly and to show a muTitorious defense and a 
sufncient excuse for his failure to answer at the 
proper time. If the garnishee satisfies his burden of 
establishing compliance with such conditions,"® it is 
the practice of the court to open the judgment and 
permit the garnishee to answer and defendj^ par¬ 
ticularly where the amount of the judgment is great¬ 
ly in excess of the garnishee's indebtedness to de¬ 
fendant.^® 

Where it appears that the judgment was irregu¬ 
larly entered without compliance with the rules of 
court, it becomes the clear duty of the court to open 
it as to the garnishee and allow him to defend."^® 
It is, of course, not error to set aside a default judg¬ 
ment against a garnishee where he was not in de¬ 
fault and the judgment was improperly entered 
against him.77 fact that a tardy, although 

good, answer had been filed before entry of a de¬ 
fault judgment warrants opening of such judgment 


69. Ala.—^Thompson v. Hill Grocery 
Co.. 181 So. 272, 236 Ala. 66. 

Ariz.—Comision Monetaria v. Sonora 
Bank Sc Trust Co.. 236 P. 1114. 28 
Ariz, 369—^Western Indemnity Co. 
V. Kendall, 233 P. 683. 27 Ariz. 342. 
Ga.—^Brown Realty Co. v. Joel Hunt¬ 
er Sc Co.. 160 S.H. 681. 44 Ga.App. 
146—^Jones v, Elkin Drug: Co., 148 
S.B. 541. 39 Ga.App. 824. 

Ill.—Kunde v. Prentice, 160 H.B. 193, 
329 Ill. 82. 

2S C.J. p 338 note 36. 

AmeadmeiLt of retozn 

A motion to set aside a default 
Judgnnent for want of service was 
properly overruled, after the return 
had been amended to show proper 
service. 

Ga.—American Ry. Express Co. v. 

Revllle, 111 S.E. 65, 28 Ga.App. 249. 
S.D.—^Farmers Elevator Co. of Hum¬ 
boldt V. Kapaun, 297 N.W.- 678, 67 
S.D. 631. 

M a rkin g default on dookefe 

The failure of the court to mark a 
case against a garnishee '‘in default" 
on his docket is no ground for set¬ 
ting aside the final judgment against 
the garnishee.—Bailie Furniture Co. 
V. Hotel Richmond, 195 S.E. 216, 67 
Ga.App. 281. 

Setting aside Judgment held abuse of 
discretion 

Ga.—Davison-Paxon Co. v. Columbia 
Building St Xioan Ass'n, 170 S.B. 
703, 47 Ga.App. 426. 

70. Mo.—St. Louis. C. G. & Ft S. R. 
Co. v. Holladay, 33 S.W. 49, 181 Mo. 
440. 

Tl. Ariz.—Comision Monetaria . v. 


Sonora Bank Sc Trust Co., 236 P. 
1114, 28 Ariz. 369—Gutierrez v, 

Romero, 210 P. 470. 24 Ariz. 382. 
S.D.—War Finance Corporation v. 

Byrum, 206 N.W. 1005, 49 S.D. 208. 
28 C.J. p 338 note 38. 

72. N.D.—Kermlt B^rst State Bank 
V. Krenelka, 137 N.W. 824, 23 N.D. 
568. 

73. Ark.—Woods v. Quarles, 13 S,W. 
2d 617, 178 Ark. 1168. 

74. U.S.—^Manufacturers’ Nat Bank 
of Racine, Wis., v. Peoria Life Ins. 
Co., D.C.Tex., 294 P. 689. 

Tex.—^Eagle Pharmacy v. Lamb, Civ. 
App., 265 S.W. 594—^Pirst State 
Bank of Big Spring v. Wood, Civ, 
App.. 242 S.W, 781. 

28 C.J. p 838 note 43. 

“Judgment should be vacated, and 
the garnishee permitted to answer, 
if by any reasonable construction of 
his showing his neglect to answer 
I may be excused,”—^War Finance Cor¬ 
poration V. Byrum, 206 N.W. 1005, 
1007, 49 S.D. 208. 

CouditiLonal Judgmsnt 

(1) Where garnishee failed to an¬ 
swer, conditional judgment was ren¬ 
dered against garnishee, and six days 
later garnishee filed motion to have 
judsrment set aside, accompanying It 
by a sworn written answer, court 
properly set aside judgment and or¬ 
dered garnishee to file proper written 
answer within ten days.—Thompson 
V. Hill Grocery Co., 181 So. 272, 236 
Ala. 66. 

(2) Where court had no jurisdic¬ 
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tion to enter final Judgment based 
on conditional judgment for defect In 
scire facias, in view of other defects, 
final judgment against garnishee 
should have been opened on her pe¬ 
tition,—Kunde v. Prentice, 160 N.E. 
193, 329 Ill. 82. 

Memorandum of deck 
Judgment against garnishee, en¬ 
tered on mere memorandum of derk 
that garnishment summons was not 
answered, could, under circumstances, 
be set aside by garnishee.—Payne v. 
Alterman, 167 S.E. 121, 43 Ga.App. 
663. 

Failure to dispose of aaswer 

Setting aside default judgment 
against garnishee at same term was 
proper, where answer to garnishment 
summons, although fatally defective, 
was untraversed and undisposed of. 
—^Aycock V. Royal Ins. Co.. 167 S.B. 
551, 46 aa.App. 299. 

Prior to charging order 

Trustee, after default was removed, 
cpuld set up in principal suit mat¬ 
ters which would defeat suit by prin¬ 
cipal debtor before order charging it 
was made.—^R. H. White Co. v. Lees, 
166 N.E. 706, 267 Mass. 1X2. 

75. S.D.—War Finance Corporation 
V. Byrum, 206 N.W. 1006, 49 S.D. 
203, 

7Si Pa.—MePadden v. Millerstown 
Deposit Bank, 28 Pa.Super. 583. 
Wash.—Commercial State Bank v. 
Curtis, 109 P.2d 668, 7 Wash.2d 
296. 

77. Ga.—^Dannenberg Co. v. Adler- 
May Co., 72 S.B. 906. 137 Ga. IIL 
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the part of the garnishee, the judgment against him 
will not be opened without the most satisfactory 
proof on the merits.®^ Where, by statute, the de¬ 
fault gives rise to a presumption of indebtedness, 
the garnishee must rebut the presumption on his mo¬ 
tion to set aside the default.^^5 
It is, of course, a meritorious defense that the de¬ 
faulted garnishee owed nothing to defendant and 
had none of his goods in his possession.^® 

(b) Excuse for Failure to Answer 
in order to secure the setting aside of a default Judg¬ 
ment, the garnishee must show a good and satisfactory 
reason excusing his failure to appear or answer, such as 
fraud, accident, mistake, surprise, or other unavoidable 
circumstance for which the law will have regard. 

The courts will not set aside a default judgment 
against the garnishee unless he shows a good and 
satisfactory reason sufficient to excuse his failure to 
appear or answer.®'^ As a rule, the default will not 
be set aside where it is attributable to the negligence 
of the garnishee.®® In general it may be said that 
the garnishee’s failure to appear or answer can be 
excused only on account of accident, mistake, or 
other unavoidable circumstance for which the law 
will have regard.®® Sometimes the statutes applica¬ 
ble authorize relief where the judgment against the 
garnishee was obtained through his mistake, inad¬ 
vertence, surprise, or excusable neglect^ 

A much slighter showing of diligence or excuse is 


needed to warrant the setting aside of a default 
against a garnishee than in cases of ordinary de- 
fault.2 However, it is not error to refuse to set 
aside a default judgment against a garnishee where 
the only proof of his grounds or excuses is his un¬ 
supported affidavit.® Where the motion to set aside 
the default judgment is not made until after the 
term at which it was entered, there must be clear, 
satisfactory, and convincing proof of fraud, mis¬ 
take, or surprise.** Various facts or combinations 
of facts have been held to constitute such an excuse 
for the garnishee’s failure to appear or answer as to 
justify setting aside a default judgment against 
him.® Other combinations of facts have been held 
not to excuse sufficiently failure to answer and hence 
not to justify the setting aside of the default judg¬ 
ment.® 

Fraud. Fraud in procuring default judgment 
against the garnishee is good ground for setting it 
aside."^ Clear and convincing proof is necessary' to 
establish the ground for relief.® 

Surprise. It is good ground for vacation of de¬ 
fault judgment against the garnishee that it was ob¬ 
tained by surprise, without neglect on his part.® 
However, an allegation of surprise must be sup¬ 
ported by the facts in order to j*ustify the setting 
aside of the default.^® 

Mistake or accident. Accident,^! mistake,^® or 


Xnsolvwicy of defeiidant 

Garnishee, relyinsr on defendant’s 
assurance of protection, and not an- 
swerinsT, may not have relief ag^ainst 
Judgment by certiorari because de¬ 
fendant is Insolvent.—Coleman v. 
Happel, Tex.Civ.App., 3 S.W.2d 847. 

94. Pa.—^Montanye v. Husted, 8 Kulp 
325. 

28 C.J. p 339 note 60. 

^ Iowa.—^Parmenter v. Childs, 12 
Iowa 22. 

96. Ark.—Woods v. Quarles, 13 S.W. 
2d 617, 178 Ark. 1168. 

28 C.J. p 839 note 62. 

97. XJ.S.—^Manufacturers* Nat. Bank 
of Racine, Wis. v. Peoria Life Ins. 
Co., D.C.Tex., 294 P, 689. 

Ga.—Jones v. Elkin Drug Co., 148 S. 

E. 641, 39 Ga.App. 824. 

28 C.J. p 339 note 63. 

Oeztioxaad 

Garnishee’s belief that, because he 
did not owe defendant money, he 
would not be liable, did not Justify 
relief by certiorari against judgment, 
where he did not file answer.—Cole¬ 
man V. Happel, Tex.Civ.App., 3 S.W. 
2d 847. 

96. Mich.—Gk)ld v. Welsman, 272 N. 

W. 703. 279 Mich. 352. 

28 C.J. p 339 note 64. 


99, Ga.—Clarke v. Fox, 39 S.E. 479, 
113 Ga. 1053. 

L Ariz.—Comision Monetaria v. So¬ 
nora Bank & Trust Co., 236 P. 1114, 
28 Ariz. 369—Gutierrez v. Romero, 
210 P. 470, 24 Ariz. 382. 

28 C.J. p 339 note 66. 

TTnintentiouai omissioiL to answer 
writ of garnishment because It was 
“misplaced and inadvertently over¬ 
looked’’ is not “mistake, inadvertence, 
surprise or excusable neglect," ds 
those terms are defined by the courts 
and used in statute authorizing re¬ 
lief against default.—Gutierrez v, 
Romero, supra. 

2 . Iowa.—Bower v. Hansen, 105 N. 
W. 394, 129 Iowa 148. 

3. Ill.—^Berg v. Randall, 189 IlLApp. 
627. 

Iowa.—^Parmenter v. Childs, 12 Iowa 

22 . 

4^ Md.—Abell v. Simon, 49 Md. 318— 
Sarlouis v. Firemen’s Ins. Co., 45 
Md. 241. 

5- U.S.—^Manufacturers’ Nat. Bank 
of Racine, Wis. v. Peoria Life Ins. 
Co., D.C.Tex., 294 F. 689. 

5. D.—War Finance Corporation v. 
Byrum. 206 N.W. 1005, 49 S.D. 208. 

28 C.J. p 339 note 70. 

6 , Wash.:—^Pacific Coast Paper Mills 
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V. Pacific Mercantile Agency, 4 P. 
2d 886, 165 Wash. 62. 

28 C.J. p 340 note 71. 

7. Md.—Abell v. Simon, 49 Md. 318. 
28 C.J. p 340 note 72. 

8 - Md,—Freldenrich v. Moore, 24 Md. 
295. 

28 C.J. p 340 note 73. 

Praud not shown 

Wash.—Pacific Coast Paper Mills v. 
Pacific Mercantile Agency, 4 P.2d 
886 , 165 Wash. 62. 

9. U.S.—^Homans v. Coombe, D.C., 
12 F.Cas.No.6,653, 2 Cranch C.C. 
681. 

28 C.J. p 340 note 74. 

10. Md.—Gibbons v. Cherry, 53 Md. 
144. 

11 . Vt.—Fitzgerald Land & Lumber 
Co. V. Prouty & Miller, 98 A. 918, 
90 Vt. 363. 

Pailuxe of post office to deliver 
answer and consequent failure of 
clerk to file answer constitutes “un¬ 
avoidable casualty or misfortune" af¬ 
fording basis for setting aside default 
Judgment.—^Kellogg v. Smith, 42 P. 
2d 493. 171 Okl. 355. 

12 ;. S.D.—^War Finance Corporation 
v. Byrum, 206 N.W. 1005, 49 S,D. 
208. 

28 C.J. p 340 note 77. 
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oversight on the part of the garnishee^S constitutes 
ground for the striking or setting aside of a de¬ 
fault judgment against a garnishee. Even a mis¬ 
take of law may he good ground for relief.^^ 

§ 257. Amendment and Correction of Judg¬ 
ment 

On motion made In due season, Irregularities in the 
Judgment against the garnishee may be amended or 
corrected. 

Irregularities in the judgment against the gar¬ 
nishee may be amended or corrected on motion made 
in due season, ^^d it has been held that correction 
may be made at a subsequent term nunc pro tunc.^® 
A rule to secure revision of a judgment on the 
ground that the garnishee’s indebtedness has since 
been reduced below the amount exempt to defend¬ 
ant is insufficient where it fails to disclose the full 
extent of its indebtedness.^'^ 

§ 258. Arrest of Judgment 

On motion based on the record In the garnishment 
proceedings, a judgment against the garnishee may be 
arrested where the antecedent proceedings, and hence the 
Judgment, are void. 

A judgment against the garnishee may be arrested 
where the antecedent proceedings, and hence the 
judgment, are void.^* Also a default judgment may 
be arrested and new trial granted where denial of 
the garnishee’s motion to set aside the default con¬ 
stituted an abuse of the trial court’s discretion.^® 
The motion to arrest must be based on the record 
in the garnishment proceedings and not on proceed¬ 
ings in the main action which are independent of. 


and constitute no part of the record in, the gar¬ 
nishment proceeding.^® 

§ 259. Equitable Relief against Judgment 

A garnishee may in a propeg case secure equitable 
relief against the enforcement of Judgment against him 
where there is no adequate remedy at law, where the 
Judgment did not result from fault or negligence on his 
part, where the defect Is not one which could, and 
should, have been set up in the garnishment proceeding, 
and where he did not fail to pursue available remedies 
to relieve himself from the erroneous judgment. 

Equitable relief against the enforcement of a 
judgment against the garnishee may be had where 
the judgment is void,2i where it has been satisfied ,22 
where the claim of a third person to the garnished 
debt has not been adjudicated,23 or where the judg¬ 
ment was obtained through fraud,2^ accident,25 or 
surprise.25 

To entitle the garnishee to equitable relief it must 
appear that he has no adequate remedy at law, 27 
that the judgment did not result from fault or neg¬ 
ligence on his part,25 and, where the judgment is 
regular on its face, that he has a meritorious de- 
fense.2® 

The garnishee will not be allowed to claim in eq¬ 
uity that the judgment is void for matters which he 
could, and should, have set up in the garnishment 
proceeding.2® In other words, equity will not grant 
relief for matters which would have afforded a good 
defense in the garnishment proceedings, unless the 
garnishee was prevented from making the defense 
by accident, fraud, or the act of the opposite par¬ 
ty,®^ or unless the facts were discovered after the 


13. TJ.S.—^Manufacturers* Nat. Bank 
of Racine, Wis., v. Peoria Life Ins. 
Co.. D.C.Tex., 294 F. 589. 

Ga.—^Brown Realty Co. v. Joel Hunt¬ 
er & Co., 160 S.B. 681, 44 Ga.App. 
146. 

Teac.—Jones Hardware & Furniture 
Co. V. Gunter, Civ.App., 184 S.W. 
342. 

14. S.D.—^McConnell v. Margulies, 
165 N.W, 990, 39 S.D. 563. 

28 C.J. p 840 note 79. 

15. Ga.—^Merchants' Grocery Co. v. 
Albany Hardware & Mill Supply 
Co., 160 S.B. 658, 44 Ga.App. 112. 

28 C.J. p 340 note 80. 

Amount of Jiid£r>>iLent 

Jud^rnient against garnishee for 
amount of Judgment obtained against 
defendant in attachment may be 
amended to conform to verdict ren¬ 
dered against defendant in attach¬ 
ment.—Merchants' Grocery Co. v. Al¬ 
bany Hardware & Mill Supply Co., 
supra. 

16. Ala.—^Prudential Sav. Bank 
Looney, 65 So. 770, 187 Ala. 19. 


17- La.—Jones ▼. Commagere, App., 
189 So. 603. 

18. Ga.—^Leffler v. Union Compress 
Co., 55 S.E. 927, 126 Ga. 662. 

1^- Tex.—^First State Bank of Big 
Spring V. Wood, Civ.App., 242 S.W. 
781. 

aou Ga.—^Leffler v. Union Compress 
Co., 48 S.E. 710, 121 Ga. 40. 

21- Ala.—^Holland-Blow Stave Co. v. 

Whitman, 97 So. 52, 210 Ala. 108. 

28 C.J. p 341 note 85. 

Bnrdoi, is on gasnlshee to establish 
Invalidity of Judgement for lack of 
notice.—Holland-Blow Stave Co. v. 
Whitman, supra. 

Bvldenoe held suAclent to warrant 
setting cuside Judgment.—^Holland- 
Blow Stave Co. v. Whitman, supra. 

32. Iowa.—^Brakke v. Hoskins, 67 N. 
W. 235, 98 Iowa 233. 

23. Miss.—Cannon vl Kinney, Sm. & 
M.Ch. 555. 

Tex.—^Dobbin v. Wybrants, 8 Tex. 457. 
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24. Ala.—Hayes v. O'Connell, 9 Ala. 
488. 

Ill.—^Wierich v. Be Zoya, 7 Ill. 385. 

25. Ill.—^Wierich v. Be Zoya, supra. 

26. U.S.—Baker v. Glover, B.C., 2 F. 
Cas.No. 769, 2 Cranch QC. 682. 

27- Ga.—^Vittur v. McClure Ten-Cent 
Co., 139 S.E. 799, 164 Ga. 878. 

Tex.—State Trust & Savings Bank 
V. Ferguson Seed Farms, Civ.App., 
80 S.W.2d 417. 

28 C.J. p 341 note 91. 

28. Miss.—Corinth State Bank v. 
Nixon, 110 So. 480, 144 Miss. 674. 

Wis.—Plumbers* Woodwork Co. v. 
Merchants' Credit and Adjustment 
Bureau, 226 N.W. 303, 199 Wis. 466. 
28 Cjr. p S41 note 92. 

29. Ala.—^Tillis V. Prestwood, 18 So. 
134, 107 Ala. 618. 

3a Ark.—See v. Haskins, 195 S.W. 
8 , 129 Ark. 131. 

31. Md.—Wind wart v. Allen, 13 Md. 
196. 

Or.—Oregon R. & Nav. Co. v. Gates, 
10 Or. 514. 
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trial and could not by ordinary care and diligence 
have been discovered before the trial.^s Also, 
where the garnishee has failed to pursue such rem¬ 
edies as are provided by law to relieve himself from 
an erroneous judgment against him, his failure con¬ 
stitutes no ground for relief in equity.^S 

A garnishment judgment will not be set aside be¬ 
cause of errors or irregularities not rendering it 
void.34 Where there is a failure of proof of the 
ground alleged for relief, the court will not grant 
relief on another and inconsistent ground.35 

Setting aside judgment and granimg new tried, 
A court of chancery has power, after the expira¬ 
tion of the term at which a judgment against the 
garnishee was rendered, to set aside the judgment 
and grant a new trial. However, it will exercise 
such jurisdiction only on facts showing the clearest 
and strongest reasons for its interposition.36 It will 
not interfere to grant a new trial unless the judg¬ 
ment was obtained through fraud, accident, or mis¬ 
take, unconnected with any negligence or inattention 
of the garnishee.37 The bill asking for such relief 
must allege an excuse for the garnishee’s failure to 
pursue his legal remedy by motion for new trial 
during the term or by appeal or writ of error.^^ 

Where the matter complained of is simply an er¬ 
ror in the amount of the judgment resulting from a 
miscalculation by the court, the remedy of a motion 
for amendment is adequate and precludes a resort to 
a bill in equity for vacation or correction of the 
judgment.39 

§ 260. Judgment for Defendant against Gar* 
nishee 

Judgment for defendant against the. garnishee is au¬ 
thorized by some statutes when, and only when, plain- 
tiffs Judgment against defendant has been satisfied. 

Some statutes authorize a judgment in favor of 


§ 261 

defendant against the garnishee when, and only 
when, the judgment of plaintiff against defendant 
has been satisfied.^® 

§ 261. Enforcement of Judgment or Order 

a. General considerations 

b. Executions 

c. Scire facias 

d. Garnishment 

a. General Considerations 

A judgment or order against the garnishee Is In some 
jurisdictions enforced in the manner prescribed for the 
enforcement of the liability of a trustee or by allowing 
the plaintiff to prosecute the claim of defendant to a 
judgment against the garnishee. Ordinarily, however, it 
Is enforced as is any other judgment and contempt pro¬ 
ceedings may be resorted to in the absence of any statu¬ 
tory remedy compelling the garnishee to pay over a debt 
or property found to be in his hands. 

Where the statute provides no other remedy by 
which to compel the garnishee to pay over the debt 
or property found to be in his hands, it has been 
held in some jurisdictions that obedience may be 
enforced by contempt proceedings.^ l The right to 
punish, as for contempt, failure to pay over a fund 
has, however, been denied,^^ ^nd in any event re¬ 
fusal of the garnishee to pay over a fund as direct¬ 
ed in a void order is not punishable as a contempt.^3 

As a general rule, a money judgment against a 
garnishee may be enforced like any other judg¬ 
ment, hut it has been held that a method pre¬ 
scribed by statute for enforcing the liability of a 
person who has been charged as trustee is exclusive 
and must be followed.^^ 

Under some statutes a garnishing creditor, by 
complying with the provisions of such statutes, may 
acquire the right to prosecute the claim of the orig¬ 
inal defendant against the garnishee to recovery and 


32. Or.—Oregon R. & Nav.. Co. v, 
Qates, supra. 

83. Tex.—Burke v. Hance, 13 S.W, 
163, 76 Tex. 76, 18 Am.S.R. 28— 
State Trust & Savings Bank v. Fer¬ 
guson Seed Farms, Oiv.App., 80 S. 
W.2d 417. 

34. Tex.—^Murchison Oil Co. v. 

Hampton, CIv.App., 21 S.W.2d 59, 
error refused. 

28 C.J. p 341 note 98. 

Ordliutry procedural rules applicable 
Where failure to follow statutory 
requirement in garnishment was 
merely irregularity which garnishee 
might waive, judgment was voidable 
and ordinary procedural rules applied 
in suit to set it aside.—^Barton v. 
Montex Corporation, Tex.Civ.App., 295 
S.W. 950. 

38 0-J .S.—33 


35. R.I.—Atlantic F. & M. Ins. Co. v. 
Wilson, 5 R.L 479, 

36. Tex.—Nevins v. McHee, 61 Tex, 
412—^Trammell v. Ullman, 96 S.W. 
648, 43 Tex.Clv.App. 470. 

37. Conn.—Day v. Welles, 31 Conn. 
344. 

28 aj. p 341 note 3. 

38. Tex.—^Murchison Oil Co. v. 
Hampton, Civ.App., 21 S.W.2d 59, 
error refused—Trammell v. XJll- 
man, 96 S.W. 648, 43 Tex.Clv.App. 
470. 

39. W.Va.—Alleman v. Right, 19 W. 
Va. 201. 

40. Ala.—Johnson v. Scoggins, 49 So. 
785, 160 Ala. 880. 
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41. S.O.—Sherman v. Cohen, 33 S.C, 
L.. 553. 

28 C.J. p 341 note 8. 

Propriety of punishing as for con¬ 
tempt failure to obey order to pay 
money in general see Contempt § 
13. 

42. N.Y.—^West Side Bank v. Pugs- 
ley, 47 N.T. 368. 

28 C.J. p 341 note 9. 

43. OkL—^Landman v. Du Bois, 133 
P.2d 193. 

28 C.J. p 341 note 8 [b]. 

44. Tex.—^Daniel v. East Texas The¬ 
aters, Civ.App., 127 S.W.2d 240, eiv 
ror dismissed, judgment correct. 

28 C.J. p 341 note 10. 

45. Mass.—^Barnett v, Greenfield, 1 
N.E.2d 11, 294 Mass. 143. 



§ 261 


GARNISHMENT 


38 C.J.S. 


to apply the proceeds of such recovery to the debt 
due such creditor.^® 

It has been held, where the court orders the gar¬ 
nishee to account for, when collected, certain uncol¬ 
lected securities of defendant in his hands, that, on 
his failure so to account, supplemental proceedings 
may be had in the matter, and the court may make 
further orders.^'^ 

As to enforcement of judgment or order of a 
justice of the peace see the CJ.S. title Justices of 
the Peace § 78, also 35 C.J. p 609 note 35-p 610 note 
38; and as to enforcement of judgment against 
guardian as garnishee see the C.J.S. title Guardian 
and Ward § 182, also 28 CJ. p 1270 note 95. 

Sale of garnished property. The officer who 
serves notice or process of garnishment does not 
owe the duty, and does not have the power, to sell 
a debt or a judgment which constitutes the gar¬ 
nished property in the absence of a statute imposing 
or conferring such duty or power.^^ On a sale of 
shares of stock of a foreign corporation by a receiv¬ 
er appointed under a statute authorizing the appoint¬ 
ment of a receiver to collect any security for the 
payment of money, or any chose in action on which 
an execution cannot be issued, as to which a person 
has been charged as trustee, the ownership of the 
principal defendant is divested by local law and 
transferred to the purchaser, and thereafter such 
defendant is barred from asserting any claim of 
ownership and is required to admit that, as against 
him, the purchaser’s claim is valid.^^ 

b. Execatious 

(1) General considerations 

(2) Issuance and formal requisites 

(3) Quashing, vacating, or invalidating 


(1) General Considerations 

Under some statutes a Judgment against the gar. 
nishee may be enforced by execution. 

Some statutes authorize the enforcement by ex¬ 
ecution of a final judgment against a garnishee.^o 
In the case of garnishment before judgment against 
the principal defendant, it has been held under some 
statutes that an order directing the garnishee to 
pay or deliver money or property into court may 
not be enforced by execution.^i and a like rule has 
been recognized or applied, under some statutes, as 
to orders directing the garnishee to pay over in gar¬ 
nishment proceeding in aid of execution on the 
judgment against the principal defendant ;52 but, 
under other statutes, in the case of such proceed¬ 
ings in aid of execution, an order to pay over the 
amount found due may be enforced by execution as 
an ordinary judgment.58 Under some statutes, 
where the garnishee’s certificate shows that he owes 
a matured debt to the principal defendant, and he 
fails to pay the debt to the sheriff on demand, the 
latter may levy on his property under execution is¬ 
sued against defendant’s property as if it was 
against the property of the garnishee.54 

Judgment against receiver. Execution cannot is¬ 
sue on a judgment rendered against a receiver as 
garnishee but it must be enforced by order of the 
court appointing him.55 

Sale under execution. Under some statutes the 
mode of procedure on judgment in attachment exe¬ 
cution to sell securities pledged by defendant is to 
award a fieri facias to sell the right, title, and in¬ 
terest of defendant in the specific property 
pledged.®® The purchaser acquires only such in¬ 
terest as the principal defendant has.®*^ 

An undetermined interest under a will which has 


46. Tex.—Becker v. Cooper, Civ.App., 
22 S.W.2d 1083, error dismissed. 

47. Iowa.—McDonald v. Creamer, S5 
N.W. 1021, 96 Iowa 659. 

48. Cal.—Sunset Realty Co. v. Dad- 
mun, 88 P.2d 947, 34 Cal.App.2d 
Supp. 733. 

Statute not autlioxlzliLsr sale 
Code Civ.Proc. § 691 reauiring^ offi¬ 
cer to execute writ of execution 
against judgment debtor's property 
by collecting or selling things in ac¬ 
tion does not authorize him to sell 
garnished debt.—Sunset Realty Co. v. 
Dadmun, supra. 

49. N.H.—^Dupont V, Moore, 166 A. 
417, 86 N.H. 264. 

Btffionltiea of purchaser in becom¬ 
ing registered stockholder are not of 
direct local concern.—^Dupont v. 
Moore, supra. 


50. N.C.—^Newberry v. Meadows Per- i 
tilizer Co., 173 S.R 67, 206 N.C. 182. 

Pa.—See Collins v. O’Donnell, 18 De- 
high Co. D.J. 97. 

28 C.J. p 342 note 14. 

Choses in action as subject to execu¬ 
tion see Executions §§ 28-32. 

Judgment, decree, or order as basis 
of execution in general see Execu¬ 
tions 5-10. 

51. Neb.—^Hollingsworth v. Fitzger¬ 
ald, 20 N.W. 836, 16 Neb. 492— 
Clark V. Poxworthy, 15 N.W. 342, 
14 Neb. 241. 

28 O.J. p 342 note 16. 

52. U.S.—^Atlantic & P. R. Co. v. 
Hopkins, Kan., 94 U.S. 11, 24 L. 
Ed. 48. 

Kan.—Board of Education v. Scoville, 
13 Kan. 17. 

28 C.J. p 342 note 16. 
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58. Neb.—^Peterson v. Kingman, 81 
N.W. 847, 59 Neb. 667. 

28 C.J. p 342 note 17. 

54. Or.—Murphy v. Bjelik, 169 P. 
620, 87 Or. 329, rehearing denied 
170 P. 723, 87 Or. 329—Whitney v. 
Day, 168 P. 296, 86 Or. 268. 

28 C.J. p 842 notes 18, 19. 

55b Minn.—Irwin v. McKechnie, 59 
N.W. 987, 68 Minn. 146, 49 Am.S.R. 
495, 26 RRA. 218. 

28 C.J. p 342 note 22. 

56b Pa.—Freeman v. Simons, 7 Phlla. 
307—^Lamb v. Vansciver, 1 Phila. 
29. 

57. Membership in exchange 

In Texas, in case of a garnishment 
on a judgment, the purchaser, at a 
sale to enforce the lien of garnish¬ 
ment as under execution, of a mem¬ 
bership or seat In a commodity ex¬ 
change takes only member’s interest 
subject to any existing claim, rula 
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been reached by garnishment cannot, under some 
statutes, be sold on execution, but plaintiff must pur¬ 
sue his remedy in the court having jurisdiction of 
the distribution of decedent’s estate.^® 

A sale on execution on a judgment against the 
garnishee which is void ab initio is void and inef¬ 
fective.®® 

The right of a person who was not a party to the 
garnishment proceeding to an injunction to prevent 
a sale of the garnished property has been denied, 
in view of want of a showing that he had established 
his alleged claim against the principal defendant, 
that he would be injured by the sale, and that he 
could not otherwise protect his alleged interest.®® 

(2) Issuance and Formal Requisites 

The form and sufficiency of, and procedure for ob¬ 
taining, execution are determined or governed by stat¬ 
utes or rules of practice applicable in the particular Juris¬ 
diction. 

Execution against the garnishee should formally 
recite the judgment and contain a command to the 
officer in substantial conformity therewith, and 
should contain proper directions as to the disposition 
of the proceeds.®! Where separate judgments are 
rendered against defendant and the garnishee or 
trustee, it is not proper to issue a single execution 
on both judgments,®^ or to consolidate the separate 
judgments against the garnishee and to issue a sin¬ 
gle execution on the consolidated judgment,®® 

Under some statutes, execution on a judgment 
against the garnishee is awarded as a matter of 
course, and it may be issued by the clerk of court 
without application to the judge or a specific order 
of the judge authorizing execution, and without no¬ 
tice or hearing,®^ 

Time for issuance^ Under some statutes execu¬ 


tion may issue on a judgment against the garnishee 
before a final judgment has been rendered in the 
main action.®® Where one of a number of trustees 
is adjudged chargeable and the action is continued 
as to the others, execution against the trustee who 
has been charged is so far valid that an officer in 
whose hands it is placed for collection is liable for 
neglecting to levy and return it.®® 

Bond. Under some statutes, execution cannot is¬ 
sue against a garnishee in foreign attachment where 
the judgment against the principal defendant has 
been by default, unless plaintiff executes a bond 
conditioned to restore the goods or the value there¬ 
of in case defendant shall, within a specified time, 
disprove or avoid the debt recovered against him 
or shall discharge the same with costs.®’* The 
amount of the bond given on issuance of execution 
has been regarded as a matter within the discre¬ 
tion of the court in which it is issued.®® 

(3) Quashing, Vacating, or Invalidating 

Execution may be set aside or quashed on application 
of the garnishee and, under some circumstances, of the 
principal defendant on the ground, among others, that 
it was illegally Issued or that the Judgment against the 
principal defendant has been satisfied. 

Application to set aside or quash an execution 
may be made by the garnishee®® or, according to 
some cases, by defendant in the main action.^® 

Among grounds which have been regarded as suf¬ 
ficient to quash or avoid execution are the facts that 
it was illegally issued,*^! that it was issued on a judg- 
mejit void as to the garnishee,'^^ that it was issued 
after the judgment against the principal defendant 
has been satisfied,^® and that it misdescribes as to 
amount the judgment on which it was issued.^^ An 
affidavit of illegality interposed to the levy of exe- 


or regulation of exchange.—^Port [ 
Worth Grain & Cotton Exchange v. 
Smith Bros. Grain Co., Tex.Civ.App., 
40 S.W.2d 229, error refused. 

581 , Pa.—Ellwanger v. Moore, 66 A. 
966, 206 Pa. 234. 

59L Ariz.—^Davis v. Chilton, 62 P.2d 
127, 48 Ariz. 366. 

60. Tex.—Tyler v. Wright, Civ.App., 
33 S.W.2d 481. 

61- Pa.—Masters v. Turner, 10 
Phila. 482. 

28 C.J. p 342 note 26. 

68 . Vt.—^Rider v. Alexander, 1 I>. 
Chipm. 267. 

63. Mo.—^Bain v. Chrisman, 27 Mo. 
293. 

64. N.C.—^Newberry v. Meadows 
Fertilizer Co., 173 S.BL 67, 206 N.C. 
182. 


[ 65, N.C.—^Newberry v. Meadows 
Fertilizer Co., supra. 

66 . Vt.—^Passumpsic Bank v. Beat- 
tie, 32 Vt, 315. 

67. Xh. Pennsylvania 

(1) Provision in substantial ac¬ 
cordance with the test is embodied 
in act of June 13, 1836, P.Li. p 668 § 
61, 12 Pub.St. S 3023. 

(2) WTiere proceeding ad dispro- 
bandum debltum was terminated by 
being quashed, it was not sufficient 
to show that the condition of the 
bond was broken, so as to support 
scire facias thereon.—^Hill v. Culan, 
1 Grant 468. 

(3) For cases under earlier stat¬ 
ute see 28 C.J. p 342 note 28 [aj. 

68 . N.C.—^Newberry v. Meadows Fer¬ 
tilizer Co., 173 S.E. 67, 206 N.C. 182. 

68 . Ark.—^Metcalf v. St. Liouis, I. 
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M. & S. R. Co., 141 S.W. 1167, 101 
Ark. 193. 

Mo.—Bain v. Chrisman, 27 Mo. 293. 
Pa.—^Ellwanger v. Moore, 55 A. 966, 
206 Pa. 234. 

70u Tenn.—^Baldwin v. Merrill, 8 
Humphr. 132. 

71- Pa.—Ellwanger v. Moore, 65 A. 

966, 206 Pa. 234. 

28 C.J. p 343 iTote 32. 

72. Ark.—Metcalf v. St. Louis. I. 
M. & S. R, Co., 141 S.W. 1167, 101 
Ark. 193. 

Ga.—Dent v. Dent, 45 S.E. 680, 118 
Ga. 853. 

Mo.—^Bain v. Chrisman, 27 Mo. 293. 

28 C.J. p 343 note 33. 

73- Tenn.—Baldwin v. Merrill, 8 
Humphr. 132. 

74b Vt.—Wilson V. Fleming, 16 Vt 
649, 42 Am.D. 531. 
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cution on a judgment against a garnishee is prop¬ 
erly sustained where there was want of due compli¬ 
ance with conditions precedent to the validity and 
effectiveness of such judgment.'^S it has been he!d» 
however, that a garnishee cannot, by an affidavit of 
illegality interposed to levy on the judgment against 
him, question the antecedent judgment against de¬ 
fendant 

c. Scire Facias 

(1) General considerations 

(2) Requisites and validity; conditions 

precedent 

(3) Evidence 

(4) Scope and method of inquiry and de¬ 

termination of issues 

(1) General Considerations 

Some statutes authorize a proceeding by scire facias 
against a person who has been adjudged, or charged as, 
a trustee or garnishee and who has not complied with due 
demand for payment over, or delivery of, credits or other 

property held by him as trustee or garnishee. 

« 

Under some statutes, where a person who has been 
adjudged a trustee, or has been charged or sum¬ 
moned as a trustee or garnishee, does not, on de¬ 
mand, made in compliance with statute, of the offi¬ 
cer holding execution, deliver or pay to such officer 
the principal defendant’s goods, effects, and credits 
in the hands of the trustee or garnishee, but there 
has been due compliance with all other statutory re¬ 
quirements, plaintiff may sue out from the court in 
which judgment was rendered a writ of scire facias 
against the trustee or gamishee,'^^ to show cause 
vrhy judgment and execution should not be awarded 
against him for the sum remaining due on the judg¬ 
ment against the principal defendant.'^s 

Nature and purpose of remedy. The scire facias 
here under consideration is not in general an orig¬ 


inal action but an incident to, and continuation of, 
the former suit,"^^ being a judicial writ to enforce 
a judgment against, or charging the trustee or gar- 
nishee,^® or, as sometimes stated, to enforce a judg¬ 
ment previously rendered.^^ The opinion has been 
expressed, however, that, while in one view scire 
facias may be regarded as a continuation of the 
original suit, it may also be regarded as a new proc¬ 
ess by which a new and different judgment may be 
obtained against defendant, as principal, who in the 
former judgment was merely a trustee and, while 
in form a judicial writ, the scire facias authorized 
by some statutes is a civil action for all purposes of 
pleading, practice, and trial.S3 

Exclusiveness of, and right to resort to, remedy. 
The statutory remedy by scire facias is in general 
exclusive in cases to which it applies.^^ 

Under some statutes scire facias may issue against 
an executor who has been adjudged a trustee, not¬ 
withstanding the existence of a special statutory 
remedy for enforcement of judgment against an ex¬ 
ecutor or administrator as trustee.®^ Under some 
statutes scire facias lies against one adjudged trus¬ 
tee, or his administrator or executor, notwithstand¬ 
ing the death of the principal defendant after judg¬ 
ment against him, tmless his estate is represented as 
insolvent.^® 

Scire facias cannot be resorted to where the stat¬ 
ute makes no provision for such a proceeding.^^ 

(2) Requisites and Validity; Conditions Pre¬ 
cedent 

Due compifence with statutory requirements, such 
as demand on execution and return of execution un¬ 
satisfied, is necessary In order to render valid and effec¬ 
tive a proceeding by scire facias. 

Scire facias is authorized only when there has 
been due compliance with statutory requirements 
it must not issue in advance of thd time prescribed.^^ 


76w Ga.—^Haney & Tinsley v. Owens, 
147 S.EI 720, 39 Ga.App. 462. 

76. Ga.—Central of Georgia R. Co. 
V. Wright, 63 S.E. 639, 5 Ga.App. 
514. 

28 C.J. p 843 note 36. 

77. Conn.—Sherwood v. Stevenson, 
25 Conn. 431. 

28 C.J. p 343 notes 41, 42. 

T^i Ma—^McMillan v. Hobson, 46 
Me. 91—McMillan v. Hobson, 41 
Me. 131. 

28 C.J. p 343 notes 39-42. 

Sdre facias on conditional judg¬ 
ment on failure to answer or de¬ 
fault see supra $ 255. 

79. Conn.—Sherwood v. Stevenson, 
25 Conn. 431. 

Me.—Adams v, Bowe^ 11 Ma 89, 25 
Azn.D. 266. 


Mass.—Cumane v. Cumane, 27 N.H 
2d 714, 306 Mass. 74—Dolan v. 
Mucci, 2 N.K2d 434, 294 Mass. 341 
—^Kolda V. National Ben Franklin 
Fire Ins, Co., 195 N.B. 831, 290 
Mass. 182. 

28 C.J. p 843 note 43. 

€0. Mass.—^Dolan v. Mucci, 2 N.E.2d 
434, 294 Mass. 341—Boston Optical 
Co. V, Globe Optical Co., 116 N.E. 
491, 228 Mass. 84. 

28 C.J. p 343 note 43. 

81. Mass.—Kolda v. National Ben 
Franklin Fire Ins. Co., 195 N.E. 
331, 290 Mass. 182. 

82. Me.—Ware v. Bucksport & B. R. 
Co., 69 Me. 97. 

83. U.S.—Loewe v. Union Sav. Bank, 
D.aConn., 226 P. 294, statute of 
Connecticut. 


84. Mass.—^Barnett v. Greentield, 1 
N.B.2d 11, 294 Mass. 148. 

85. Mass.—Cumane v. Ournane, 27 
N.E.2d 714, 306 Mass. 74. 

86 . Mass.—^Patterson v. Patten, 3 5 
Mass. 473. 

87. Vt.—^Rice V. Talmadge, 20 Vt 
878—Aldis v. Hull. 1 D.Chipm. 309. 

88 - Me.—^Bean v. Ingraham, 147 A. 
191, 128 Me. 238. 

28 C.J. p 343 notes 39-42, p 344 notes 
48-60. 

Statute regulatlxig trustee process 

Me.—Bean v. Ingraham, supra. 

89. Mass.—Adams v. Oummiskey, 4 
Cush. 420—Patterson v. Patten, 16 
Mass. 473. 
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The demand on execution must be made on the 
trustee or garnishee in accordance with the statute 
before the writ of scire facias may issue.®® Under 
some statutes, failure to make demand on the trus¬ 
tee by virtue of execution within a prescribed period 
after final judgment absolves the trustee from fur¬ 
ther liability under the trustee process and bars the 
maintenance of scire facias to enforce the original 
judgment.®^ Under other statutes, the demand on 
execution may be made after such prescribed period, 
if, before such demand, there is not a second at¬ 
tachment, the principal defendant has not com¬ 
menced an action to recover the property or credits 
in the hands of the trustee, or the trustee has not 
paid or delivered the credits or property to such de¬ 
fendant.® ^ 


§ 261 

The writ of scire facias may not be issued until 
there has been a due return unsatisfied of the exe¬ 
cution on which demand on the trustee has been 
made, where the statute in terms makes the issu¬ 
ance of the \\Tit dependent on such return,®® and, 
even in the absence of an express provision for the 
return of execution unsatisfied, such return has been 
regarded as a condition precedent.®** The view has 
been taken, however, that, under some statutes, 
where demand on the garnishee has duly been made, 
failure to return the execution before the issuance 
of the writ of scire facias is not material.®® 

Return of execution before the return day fixed 
therein does not satisfy the requirements of some 
statutes;®® such return does not authorize the issu- 


9a Me.—Bean v. Ingraham, 147 A. 
191, 128 Me. 238. 

Mass.—Barnes v. Shelburne Falls 
Sav. Bank, 72 N.R 85, 186 Mass. 
574. 

Xn. Ckinneotiout 

(1) Under Gen.St,1918 § 5967, Gen. 
St.1930 § 5814, in order to render the 
garnishee liable on scire facias, due 
demand on him on levy of execution 
on judgment against the principal 
defendant was necessary, notwith¬ 
standing the garnishee had disposed 
of the property after garnishment 
and before rendition of judgment 
against principal defendant.—^Hayes 
V. Weisman, 116 A. 878, 97 Conn. 387. 

(2) Creditor has no claim to any 
payment by garnishee under gar¬ 
nishment until main action has gone 
to Judgment and creditor has made 
demand on execution.—Century In¬ 
demnity Co. V. Kofsky, 161 A. 101, 

115 Conn. 193. 

91. Me.—Bean v. Ingraham, 147 A. 
191, 128 Me. 238. 

Sol Connecticut 

(1) In view of Gen.St.l918 § 5914, 
Gen.St.1930 § 5762, failure to make 
demand on execution within sixty 
days after final judgment against 
principal defendant, excluding the 
time during which the levy of exe¬ 
cution is prevented or stayed by 
specified proceedings, prevents a re¬ 
covery on scire facias against the 
garnishee.—Quinlan v. City Nat. 
Bank of South Norwalk, 135 A. 435, 
105 Conn. 424—Hayes v. Weisman, 

116 A. 878, 97 Conn. 387, 

(2) In such case the final judg¬ 
ment contemplated is such a judg¬ 
ment as would support an execution. 
—Quinlan v. City Nat, Bank of South 
Norwalk, supra. 

<3) The statute reQuires the ex¬ 
clusion, from the period of sixty 
days, only of the period of such le¬ 


gal stays by the specified proceed-' 
ings as actually become effective.— 
Hayes v. Weisman, supra. 

(4) Demand was too late where 
judgment was recovered on June 15 
and demand on execution was made 
on September 10, where, although a 
notice of appeal from the judgment 
was filed, no further steps in the 
prosecution of the appeal were tak¬ 
en and no extension of time with 
respect to prosecuting the appeal 
was requested or granted.—^Hayes v. 
Weisman, supra. 

(5) Plaintiff, not making demand 
on garnishee within sixty days after | 
dismissal of appeal to court of com¬ 
mon pleas from judgment of city 
court of Norwalk, could not recover 
on scire facias.—Quinlan v. City Nat. 
Bank of South Norwalk, supra. 

(6) As affecting due demand In 
such case, the stay of execution did 
not extend to the date, after dis¬ 
missal of appeal, when execution was 
issued, and, of course, not to a later 
date on which the principal defend¬ 
ant might have perfected an appeal 
from the action of the city court in 
issuing execution.—Quinlan v. City 
Nat. Bank of South Norwalk, supra. 

(7) In such case notice of appeal 
from the action of the city court in 
issuing execution was without any 
effect, such an appeal not being per¬ 
missible,—Quinlan v. City Nat. Bank 
of South Norwalk, supra. 

92. Massaohusetts 

(1) The rule stated in the text ap¬ 
plies under statutory provisions 
found in Gen.L.1932 c 246 §§ 40, 41, 
45.—^Dolan v. Mucci, 2 N.R2d 434, 
294 Mass. 341. 

(2) Credits under trustee attach¬ 
ment must be held by trustee to re¬ 
spond exclusively to the judgment 
charging him for the thirty days 
following entry of judgment specified 
in Gen.Ii. 1982 c 246 § 40.—^Dolan v. 

I Mucci, supra. 


(3) In view of § 41 of the statute. 
In order to defeat the right to make 
d^^mand on execution after the ex- 
oiratlon of the thirty days, if there 
is not a second attachment, action 
by principal defendant to recover 
credits in the hands of the trustee 
must be commenced, or payment by 
the trustee to such defendant must 
be made, before such demand on exe¬ 
cution. Under such circumstances, 
it was held that a demand, made 
after the thirty days and before the 
commencement of such action by the 
principal defendant, and before such 
payment to him, fixed the liability 
of the trustee to plaintiff and was 
sufficient.—^Dolan v. Mucci, supra. 

93- Me.—Cota v. Boss, 66 Me. 161. 

28 C.J. p 343 note 40. 

9a Zn Massachusetts 

(1) The necessity for a return of 
execution unsatisfied has been recog¬ 
nized, notwithstanding the absence of 
express statutory requirement in that 
respect.—Barnes v. Shelburne Falls 
Sav. Bank, 72 N.B. 85, 186 Mass. 674 
—28 C.J. p 343 note 40. 

(2) It has been held, however, 
that, notwithstanding there was no 
return and the execution had been 
lost or destroyed so that no return 
could he indorsed on it, the right to 
writ of scire facias was not neces¬ 
sarily defeated.—^Dailey v. Coleman, 
122 Mass. 64. 

(3) Where principal defendant was 
a foreign corporation, issuance of 
execution within a year from the 
date of Judgment, without the giving 
of a bond, which execution was re¬ 
turned unsatisfied after demand on 
the trustee, did not of itself defeat 
right to scire facias.—Plimpton v. 
Howes, 158 N.R 844, 261 Mass. 422. 

95. Conn,—Goodell v. Williams, 21 

Conn. 419. 

96. Me,—^Austin v. Goodale, 68 Me. 

109. 
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ance of a writ of scire facias before such return 
day,®*^ or even, under some statutes, after such re¬ 
turn day.^^ 

Several trustees or garnishees should not be joined 
in one scire facias where their joint liability is not 
shownbut where the trustees, if liable at all, are 
liable jointly, they are properly joined in a single 
scire facias.^ 

The complaint on scire facias must allege facts 
showing due compliance with statutory requirements 
of demand on execution.^ 

(3) Evidence 

The necessity for plaintiff to prove facts sufficient to 
charge the garnishee has been recognized. Whether or 
not particular evidence is admissible is determined by 
whether or not It Is applicable to the issues and by the 
statutes and rules applicable in the particular Jurisdic¬ 
tion. 

Under some statutes, plaintiff must prove by a 
preponderance of evidence all the facts necessary 
to charge the garnishee.^ The evidence must be 
confined to the issue joined.^ 

While the interrogatories and answers arising in 
the initial stage of the proceedings are pertinent for 
consideration in determining the amount to be paid 
by the trustee,^ it has been held that it is not prop¬ 
er to adopt, as evidence in the scire facias pro¬ 
ceeding, evidence in the proceeding in which the 
trustee was charged, where such evidence consisted 
largely of an agreed statement of facts which was 
not verified by the oath of any party, in disregard of 
statutory requirements.® 

Under some statutes plaintiff may introduce other 
evidence besides that of the garnishee to prove the 
indebtedness;'^ on the other hand, the garnishee 


may prove statements of the principal defendant, 
made prior to any controversy, to show that the 
garnishee was not indebted to such defendant.® 
Further, under some statutes, the garnishee may tes¬ 
tify on scire facias on his own motion, although not 
called by plaintiff.^ 

Where the execution has been lost or destroyed 
so that it cannot be formally returned, the evidence 
of the officer as to what was done thereunder may 
be admitted but a trustee cannot prove an offer 
to pay the amount in his hands to the officer when 
demand was made on him on the execution, contrary 
to the officer’s return thereon.^^ 

(4) Scope and Method of Inquiry and De¬ 
termination of Issues 

Under some statutes liability in general may be de¬ 
termined on an examination fay interrogatories and an¬ 
swers; and usually the trustee and garnishee may take 
advantage of such defensive matters as have not been 
determined conclusively In prior proceedings. 

Under some statutes the liability of one sought 
to be charged as trustee in scire facias ordinarily is 
to be determined on an examination by interroga¬ 
tories and answers which are to be filed and an¬ 
swered in the same manner and with the same force 
and effect as in the original action as sometimes 
stated, the trustee may be examined in the same 
manner as in the original proceeding, and the case 
is not thrown open to trial at large by common-law 
methods.^® Under some statutes the proceeding in¬ 
volves in general only one issue which goes to the 
merits, namely, whether the garnishee was indebted 
to the principal defendant at the time of service, 
and the amount, if any, of such indebtedness, but 
it also involves the incidental issue as to whether 
the money or property was attached or attachable.^^ 


97. Mass.—^Adams v. Cummiskey, 4 
Oush. 420. 

98. Me.—^Austin v. Goodale, 58 Me. 
109. 

28 C.J. p 343 note 40. 

99. Conn.—^Boardman v. Stewart, 1 
Root 473. 

1 . Mass.—^Hathaway v* Russell, 16 
Mass. 473. 

2 . Conn.—Quinlan v. City Nat. Bank 
of South Norwalk, 135 A. 435, 105 
Conn. 424. 

8 . Conn.—^Witter v. Latham, 12 
Conn. 392. 

28 C.J. p 344 note 68. 

4. Codn.—Smyth v. Ripley, 33 Conn. 
306—^Harvey v. Mix, 24 Conn. 406— 
Hewitt V. Wheeler, 23 Conn. 284— 
Beach v. Swift, 2 Conn. 269. 

5. Mass.—^MacAusland v. Fuller, 118 
N.SL 655, 229 Mass. 316. 

e. Mass.—Rolda v. National Ben. 


Franklin Fire Ins. Co.. 195 N.E. 
331, 290 Mass. 182. 

7- Conn.—^Dewit v. Baldwin, 1 Root 
138. 

8L Conn.—^Dewit v. Baldwin, supra. 

9. Conn.—^Vaxighn v. Sherwood, 1 
Root 507. 

10. Mass.—Dailey v. Coleman, 122 
Mass. 64. 

IL Mass.—^Pullen v. Haynes, 11 
Gray 379. 

12. Mass.—^MacAusland v. Fuller, 
118 N.E. 655, 229 Mass. 316. 

28 CJ. p 344 note 51. 

Answers and statements on oath 
In scire facias as a continuation of 
ori§;inal proceeding’ begun by trus¬ 
tee process, the liability of one 
sought to be charged as trustee is 
ordinarily determined by examination 
of his answers and statements on 
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oath.—Curnane v. Curnane, 27 N.R 
2d 714, 306 Mass. 74. 

Different answers by two trustees 
In scire facias against coexecutors 
as trustees, answer of one executor 
that he had not been served with 
process in another action by trustee 
process, and the answer by the other 
executor that he had been served 
with process in such other action, 
must both be taken as true.—Cur¬ 
nane V. Curnane, supra. 
Interrogatories and answers in ini¬ 
tial stage of proceedings as evi¬ 
dence in scire facias proceedings 
see supra subdivision c (3) of this 
section. 

13. Mass.—Kolda v. National Ben 
Franklin Fire Ins. Co., 195 N.E. 
331, 290 Mass. 192. 

14. U.S.—^Loewe V. Union Sav. Bank, 
D.C.Conn., 226 F. 294, statute of 
Connecticut. 
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In general the trustee may prove any matter nec¬ 
essary or proper for his defense.^® He is entitled 
to present his defense on the merits on the scire 
facias,^® and need not try his whole liability on the 
original summons.^*^ For this purpose he may be 
allowed to file a new and additional answer.^S 

Among defenses by the trustee or garnishee which 
have been regarded as permissible are that the 
grounds for garnishment did not exist at the time 
of serving the original process,as, for example, 
that at the time defendant was not an absent ab¬ 
sconding debtor any defense which would have 
been available to the trustee in an action against 
him by defendant and that the judgment against 
defendant is in valid,2 2 as by showing the absence 
of valid service,23 although there is authority for 
the view that the garnishee cannot, on scire facias 
against him, take advantage of want of proper 
service on defendant.24 It has been held or rec¬ 
ognized, however, that the trustee or garnishee can¬ 
not attack the judgment against defendant on 
grounds not available to defendant,25 and that the 
trustee cannot take advantage of matters which 
should have been pleaded in abatement in the prin¬ 
cipal suit.25 It is not matter of abatement to be 
pleaded by the trustees only in the original action 
that their debt was due to defendant and another 
jointly as copartners.27 That the trustee did not 
hold funds of the principal defendant at the time 
of due demand on execution made on the trustee is 
not a good defense to the writ of scire facias, where 
the trustee, in contravention of a statute requiring 
the trustee to hold the funds subject to the attach¬ 
ment, paid over such funds to a person claiming as 
assignee of the principal defendant.22 

Under some statutes, notwithstanding a demurrer 
to a plea to the jurisdiction in the original proceed¬ 
ing by foreign attachment is sustained, opportunity 


tf> litigate further issues which might have been 
raised by proper pleading may be had in a subse¬ 
quent proceeding on scire facias, and if, on scire 
facias, it should develop that, when the original 
process was served, there was not such a debt ow¬ 
ing by the garnishee as to confer jurisdiction, ad¬ 
vantage may then be taken of the invalidity of the 
judgment in the original proceeding.2i> 

Matters decided in earlier proceeding. It has been 
held that it is not proper to adopt, as the findings 
in the scire facias proceeding, the findings in the 
proceeding in which the trustee was charged, where 
such findings were based largely on an agreed state¬ 
ment of facts not verified by the oath of any party, 
in disregard of statutory requirements.^® The trus¬ 
tee may not, however, litigate on scire facias w'heth- 
er or not he is chargeable as trustee and as to the 
amount for which he was chargeable, where those 
questions already have been determined in the trus¬ 
tee proceeding after an adverse claimant had con¬ 
tested on those grounds, notwithstanding the trus¬ 
tee, although authorized to do so, made no contest 
in such proceeding.2i 

Where the trustee has heen defaulted and ad¬ 
judged a trustee, but the amount of his liability has 
not been determined, he may have the amount for 
which he actually is liable ascertained on scire faci¬ 
as ;22 but a trustee who has defaulted cannot urge 
that the original action is as to him brought in the 
wrong county.2 3 

Jury trial. Where, under the statute, the answ'ers 
of the trustees to interrogatories propounded in 
scire facias are to be considered as true and con¬ 
clusive, although either party may urge and prove 
facts not stated or denied by trustee which may be 
material in determining how far he is chargeable, 
there is no ground for a jury trial.24 Under some 
statutes, however, an issue joined by the parties on 


Conn.—Cunningham Lumber Co. v. 
New York, N. H. & H. R. Co., 60 
A. 107, 77 Conn. 628. 

15. Mass.—Kolda v. National Ben 
Franklin Fire Ins. Co., 196 N.B. 
331, 290 Mass. 182. 

28 C.J. p 344 note 62. 

16. Mass.—Hyde Park Sav. Bank v. 

Davankoskas, 11 N.K2d 3, 298 

Mass. 421—^MacAusland v. Fuller, 
118 N.B. 665, 229 Mass. 316. 

28 C.J. p 344 note 62. 

17. Mass.—^MacAusland v. Fuller, 
supra. 

18. Mass.—^Thompson v. King, 53 NT. 
E. 910, 173 Mass. 439. 

28 C.J. p 344 note 64. 

18. Conn.—^Hubbard v. Brown, 1 
Root 276. 


20. Conn.—^Hubbard v. Brown, su¬ 
pra. 

21 . Mass.—R. H. White Co. v. Lees, 
166 N.E. 705, 267 Mass. 112. 

28 C,J. p 344 note 67. 

22. Mass.—^Thayer v. Tyler, 10 Gray 
164. 

28 C.J. p 344 note 69. 

23. Me.—Cota v. Ross, 66 Me. 161. 
Mass.—^Pratt v. GunllfC, 9 Allen 90. 

24. Conn.—^Minor v. Cook, Klrbs' 167. 

25. Conn.—Coit v. Haven, 30 Conn. 
190, 79 Am.1). 244. 

26. Mass.—^Hoyt v. Robinson, 10 
Gray 371—^Hathaway v. Russell, 16 
Mass. 473. 

28 C.J. p 344 note 60. 

27. Mass.—Stillings v. Young, 87 N. 
R 175, 161 Mass. 287. 
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28. Mass.—Dolan v. Mucci, 2 N.R2d 
434, 294 Mass. 341. 

29. Conn.—Parker, Peebles & Knox 
V. El Saieh. 141 A. 884, 107 Conn. 
645, 59 A.L.R. 1424. 

30. Mass.—^Kolda v. National Ben 
Franklin Fire Ins. Co., 195 N.E. 
331, 290 Mass. 182. 

31. Mass.—Dolan v. Mucci, 2 N.E.2d 
434, 294 Mass. 341. 

82. Mass.—MacAusland v. Fuller, 
118 N.E. 655, 229 Mass. 316. 

28 C.J.,p 344 note 63. 

33. Mass.—^Murphy v. Merrill, 12 
Cush. 284—Wilcox v. Mills, 4 Mass. 
218. 

34. Mass.—^Boston Optical Co. v. 
Globe Optical Co., 116 N.R 491, 228 
Mass. 84. 
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scire facias against a garnishee may be tried by a 

jury.35 

A claimant of the property usually may be ad¬ 
mitted as a party to the proceeding by scire facias 
and assert his demand.*® 

d. Gamislmient 

According to some cases garnishment wfi| not ffe 
against the debtor of a garnishee to enforce the liability 
of the latter, but other cases recognize the propriety of 
such a garnishment. 

In some jurisdictions process of garnishment will 
not lie against the debtor of a garnishee against 
whom execution has been returned nulla bona;*^ 
in others it will.** 

It has been held that, in case of equitable gar¬ 
nishment, plaintiff cannot, on any allegation that 
the garnishee is bankrupt, reach funds which the 
r 7 arnishee may have in the hands of his debtor or 
trustee.** 

§ 262. -Actions to Enforce 

An independent action to recover from the garnishee 
the amount of the Judgment against him has been per¬ 
mitted under some circumstances where such Judgment 
may not be enforced by execution, and breach of the 
garnishee’s duty or obligation Is sometimes enforceable 
by an action based on statute or by a suit in equity. 

It has been held that plaintiff may maintain an 
action to recover from the garnishee the amount of 
the judgment obtained against the garnishee in the 
garnishment proceeding and obtain an enforceable 
judgmentj where the judgment in the garnishment 


proceeding provided that execution should not issue 
because the fund had been replevined by defendant 
in the main action and there has been a subsequent 
adjudication that the replevin bond is insufficient to 
bind the surety.^® 

Action on failure to obey order to pay over mon¬ 
ey. Under some statutes, a garnishee who fails or 
refuses to pay over the debt to the officer to whom 
he is ordered to pay, or to pay into court, for plain¬ 
tiff’s benefit is liable to an action therefor by plain- 
tiff.Such action is an independent proceeding in 
which the issues are defined by the pleadings 
filed.42 

The order directing payment is not conclusive as 
to the indebtedness of the garnishee,^* or as to his 
rights,44 and the question of indebtedness at the 
time of service of garnishment may be inquired in- 
to.4S A demurrer to the evidence may be sustained 
where there is no evidence to contradict the evi¬ 
dence of the garnishee showing the absence of lia¬ 
bility to the principal defendant.^* 

A surety for defendant who pays the judgment, 
taking an assignment to himself from plaintiff, is 
entitled to bring the action against the garnishee.47 

Action to enforce liability for amount of credits 
or property seized. Some statutes render the gar¬ 
nishee directly liable to the attaching creditor for 
the amount of the credits, property, or debts seized 
in his hands until the attachment is discharged or 
any judgment recovered by him is satisfied.^* Un¬ 
der such a statute an action may be begun without 


36. Conn.—^Dewit v. Baldwin, 1 Root 
138. 

3& U.S.—^Lioewe v. Union Sav. Bank, 
U.C.Conn., 226 F. 294. 

Mass.—Shawmut Commercial Paper 
Co. V. Cram, 98 N.E. 696, 212 Mass. 
108—^Knights v. Paul, 11 Gray 225. 
▲djudicatlon of oonfllctinff interests 
and protection of firaxnlskee 
Under some statutes the conflict¬ 
ing interests of claimants to the fund 
involved may be adjudicated and the 
garnishee protected from unlawful 
exposure to double liability.—Parker, 
Peebles & Knox v. El Saieh, 141 A. 
884, 107 Conn. 545, 59 A.L.R 1424. 

37- Ill.—^Illinois Cent. R. Co. v. 

Weaver, 64 Ill. 319. 

Mo.—Jones v. Huntington, 9 Mo. 249. 
28 C.J. p 345 note 77. 

Necessity that debt run from gar¬ 
nishee to defendant in order to be 
subject to garnishment in general 
see supra $ 70. 

38. Mont.—Sperling v. Calfee, 19 P. 

204, 7 Mont. 514. 

28 C.J. p 345 note 78. 

30- Ky.—'Wolf V. Tappan, 5 Dana 
361- 


40. Tex,—^Daniel v. East Texas 
Theaters. Civ.App., 127 S.W.2d 240, 
error dismissed. 

Action against garnishee for failure 
to answer in original or garnish¬ 
ment proceeding see supra § 224. 
Right of action for failure to com¬ 
ply with special garnishee execu¬ 
tion against wages and certain oth¬ 
er credits see Executions § 406. 

41. Neb.—Hollingsworth v. Fitzger¬ 
ald, 20 N.W. 836, 16 Neb. 492. 

28 C.J. p 341 note 9, 345 note 81. 
Action on failure to obey order of 
justice of the peace see C.J.S. title 
Justices of the Peace 5 78, also 
35 C.J. p 609 note 35—^p 610 note 
38. 

Defenses 

Absence of demand on garnishee 
and failure of afhdavit for garnish¬ 
ment to set forth detailed facts to 
show that the moneys involved were 
not exempt did not, under the par¬ 
ticular circumstances, defeat the ju¬ 
risdiction of the court to make an or¬ 
der directing the garnishee to pay 
the moneys into court, so as to per¬ 
mit the garnishee to avoid liability 
in an action based on failure to com¬ 
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ply with such order.—^Pennsylvania 
R. Co. V. Bell, 153 N.E. 293, 22 Ohio 
App, 67. 

42. Kan.—^Lamb v. Taylor, 168 P. 
673, 101 Kan. 642. 

43. Kan.—Lamb v. Taylor, supra. 
Neb.—Hollingsworth v. Fitzgerald, 

20 N.W. 836, 16 Neb. 492. 

44. Neb.—^Hollingsworth v. Fitzger¬ 
ald, supra. 

28 C.J. p 345 note 81. 

45. Neb.—^Hollingsworth v. Fitzger¬ 
ald, supra—Wilson v. Burney, 8 
Neb. 39. 

28 C.J. p 345 note 85. 

46. Kan.—^Lamb v. Taylor, 168 P. 
673, 101 Kan. 642. 

47. Neb.—^Wilson v. Burney, 8 Neb. 
39. 

43. Cal.—Marshall v. Wentz, 153 P. 

244, 28 Cal.App. 540. 

28 C.J. p 845 note 88. 

Money judgment against county 
The provision of Stl931 $ 628, 
which makes the garnishee liable to 
plaintiff to the amount of the prop¬ 
erty of defendant in the garnishee’s 
possession, or under his control, from 
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procuring an order requiring the garnishee to ap¬ 
pear and answer,^® and without any order author¬ 
izing the action against the garnishee.50 It is not 
necessary that plaintiff resort to proceedings sup¬ 
plementary to execution before beginning such an 
action.®^ In the case of garnishment in aid of 
execution, however, the necessity for a compliance 
with statutory provisions relative to proceedings 
supplementary to executions has been recognized.^^ 

Action in equity- It has been held that a judicial 
order that the garnishee owes a debt to the princi¬ 
pal defendant and that such debt be paid over to 
plaintiff, the moneys being in custody of a court of 
equity, creates a right enforceable by a bill in equity 
properly framed.®^ Where plaintiff succeeds in 
condemning legal assets of defendant by garnish¬ 
ment, he may enforce by bill against the garnishee 
any equity inhering in them,^^ such as a vendor's 
lien.56 

§ 263. Distribution of Proceeds 

The method of distribution, or appiicatlon, of funds 
raised by garnishment depends on statutory provisions 
or other applicable rules of law. 

By the terms of some statutes all moneys raised 
by garnishment are to be paid over to the creditors 
of defendant according to the priorities established 
by law.5® A pro rata distribution among attach¬ 
ment, judgment, or execution creditors having a 
specified status is sometimes required by statute or 
applicable decisions.®^ 

On consolidation of garnishments- Where two 
or more garnishment proceedings against the same 
judgment debtor and the same garnishee are con¬ 
solidated, and the court has before it all the par¬ 
ties interested in the fund admitted by the gar¬ 
nishee to be owing by him to defendant, the court 
has jurisdiction to distribute the money to the par¬ 


ties entitled thereto.®^ 

Application to judgtnent- Where the time for 
appeal from the garnishment judgment has expired, 
money paid into court is properly applied to the 
judgment.5i> 

Money deposited by defendant to take the place 
of a bond which it filed to release the garnishment 
may be treated as deposit into court of the subject 
matter of the garnishment to be distributed as or¬ 
dered by the court after ascertainment of the prop¬ 
er person to receive it.®® 

Order to sell securities- In the absence of statu¬ 
tory authorization, the court is not authorized to or¬ 
der sale for distribution of the proceeds of mere 
evidences of indebtedness found in the hands of a 
garnishee,®! but some statutes authorize an order to 
sell the class of securities which from their nature 
cannot be collected as debts, or which have been 
constituted articles of sale, or framed for the pur¬ 
pose of being disposed of in the market, and have 
a marketable value.®^ 

§ 264. Costs 

a. General considerations 

b. Items and amount 

c. Liability for costs and pajmient out of 

fund 

d. Allowance and taxation 

e. Review 

f. Costs on appeal 

g. Security for costs 

a. General Considerations 

Usually a garnishee who has fully performed the 
duties Imposed on him Is entitled to an allowance of 
costs. 

If the garnishee or trustee fully performs the 
duties imposed on him, not only is he usually ex- 


the time of service of summons on 
the sarnishee, does not apply to a 
county as garnishee, in view of | 
61S which provides that no judgment 
shall be rendered against a county 
under the provisions of the garnish¬ 
ment act, and the court does not have 
jurisdiction to render a money judg¬ 
ment against a county for violating a 
garnishment order by paying money 
to defendant after the garnishment 
order had been served on the county 
as garnishee.—Board of Comers of 
Pushmataha County v. City Nat. 
Bank of Fort Smith, Ark., 80 P.2d 
627, 183 OkL 137. 

40. Cal.—Carter v. Los Angeles Nat. 

Bank, 48 P, 332. 116 Cal. 370. 

Cal.—Carter v. Los Angeles Nat. 

Bank, supra. 


51. Cal.—^Marshall v. Wenta, 163 P. 
244, 28 CaLApp. 640. 

52. CaL—^Matteson & Williamson 
Mfg. Co, V, Conley, 77 P. 1042, 144 
Cal. 483. 

53. N.J.—^Fllzabethtown Sav. Inst. 
V. Gerber, 36 N.J.Ea. 163- 

54. Ala.—'White v. Simpson, 18 So. 
161, 107 Ala. 386. 

28 C.J. p 346 note 33. 

55- Ala.—^White v. Simpson, 18 So. 

151, 107 Ala. 386. 

28 C.J. p 346 note 94. 

56. Ga.—Garrard v. Moftett, 51 Ga. 

93—Gilmer v. Warren, 17 Ga. 426. 
28 C.J. p 346 note 96. 

Priorities between: 

Garnishment and other liens or 
claims in general see supra S 
183. 


Garnishments in general see supra 
§ 184. 

B7- Ill.—Stahl V. Webster. 11 IlL 
511—Kennedy v. Wikoflf, 21 HI. 
App. 277. 

N.C.—^Freeman v. Grist, 18 N.C 217. 
28 C.J. p 346 note 97. 

58; Tex.—^Brooks v. Steves, Civ.App., 
191 S.W. 1166. 

59; Mich.—^People v. Potter, 27 

Mich. 166. 

eo. Ark.—Garrett v. Big Bend Plan¬ 
tation Co., 233 S.W. 1079, 150 Ark. 
180. 

61- Ohio.—Pinnell v. Burt, 2 Handy 
202, 12 Ohio Dec., Reprint, 408. 

esL Ohio—Flnnell v. Burt, supra. 

28 C.J. p 346 note 4. 
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empt from being personally charged with the costs 
in the proceedings, as shown infra subdivision c (3) 
of this section, but as a general rule he is himself 
entitled to recover his costs,irrespective of wheth¬ 
er he is charged with respect to his indebtedness®*^ 
or is discharged;®® and this is true, in the latter 
case, where the discharge is on the answer alone,®® 
or, according to some cases, after a contest.®*^ Un¬ 
der some statutes, however, a garnishee who is suc¬ 
cessful in litigating as to his liability is not entitled 
to the allowance of certain costs and expenses in¬ 
curred provided for by a statute which contemplates 
such allowance when no issue is framed and a trial 
had.®® The garnishee may, under the statutes, not 
be entitled to recover costs and compensation mere¬ 
ly because plaintiff does not recover more than the 
garnishee has admitted to be due in a case in which 
the answer of the garnishee is denied,®® but an al¬ 
lowance to the garnishee may be proper where 
plaintiff does not recover judgment against the gar¬ 
nishee. ^0 

Where there are several garnishees or trustees 
and each attends, in general it is proper to tax the 
travel and attendance of each,7i ^nd, where the 3 ’^ are 
discharged, each is entitled to his separate costs 
but, according to some cases, if trustees were sum¬ 
moned as copartners only and no service was made 
on them individually so that the answer of only one 


partner was necessary, they are entitled to only one 
bill of costs, as shown in the CJ.S. title Partner¬ 
ship § 242, also 2S C.J. p 347 note 13. 

Garnishee unsuccessfully contesting liability. 
When the garnishee does not fully disclose with re¬ 
gard to his liability to defendant, and unsuccessfully 
contests his liability as garnishee, usually he is not 
entitled to costs,^® and he is not entitled to costs 
under some statutes where he becomes a litigant in 
the strict sense and judgment is rendered against 
him.74 As to garnishee’s liability for costs where 
he unsuccessfully contests liability as garnishee see 
infra subdivision c (3) of this section. 

b. Items and Amount 

(1) General considerations 

(2) Fees of counsel or attorneys 

(1) General Considerations 

The items to be included in costs and allowances in 
garnishment proceedings depend on the statute; in the 
absence of statute prescribing the amount to be award¬ 
ed, the matter of the amount is one of discretion for the 
court. 

Where the statute provides for the award of costs 
to the garnishee in certain instances, but does not 
provide for the amount or items thereof, the gar¬ 
nishee will be awarded the costs allowable generally 
to prevailing parties tmder general statutes relating 
to costs.*^® However, the question is generally con- 


63. U.S,—Rome R. Co. v. Richmond 
& D. R. Co., C.C.Ga., 60 P. 4S. 

Pa.—^Barnes v. Bamberger, 46 A. 303, 
196 Pa. 123. See Lehrman v. Scher- 
ling, 86 Pittsb.Lieg.J. 420. 

28 CJ. p 347 note 7, 

6 ^ U.S.—^N*ew York Finance Co. v. 
Potter. C.C.Pa., 126 P. 432, statute 
of Pennsylvania. 

Mass.—^McCarty v. Nugent, 57 N.B. 

219, 176 Mass. 124. 

Pa.—See Liehrman v. Scherling, 86 
Pittsb.Lieg.J. 420. 

28 C.J. p 347 note 8. 

es. Kan.—^Bradley v. Byerley, 42 P. 

930, 3 Kan.App. 357. 

Wash!—^Puget Sound Iron & Steel 
Works V. First International Bank, 
157 P. 212, 91 Wash. 109. 

28 C.J. p 347 note 9. 

Abandonment of proceeding by plaliu 
tiff 

Where plaintiff abandoned garnish¬ 
ment proceedings without notice to 
garnishee, who appeared in court on 
return date stated in garnishee sum¬ 
mons ready and willing to make dis¬ 
closure. whereupon the garnishment 
proceeding was dismissed and the 
garnishee was released, costs were 
properly awarded to garnishee.— 
Physicians and Dentists Service Bu¬ 
reau y. LesUA 265 N.W. 820, 196 
Minn. 691. 


66 , Tex.—^Roscoe State Bank v. J. 
M. Radford Grocery Co., Civ.App., 
50 S.W.2d 839—Stewart v. Howell 
Co.. Civ.App., 264 S.W. 208. 

28 C.J. p 347 note 10. 

67- Tex.—Willis v. Heath, 12 S.W. 

971. 75 Tex. 124, 16 Am.S.R 876. 
Wash.—Luger v. Windell, 212 P, 276, 
123 Wash. 279. 

28 C.J. p 347 note 11. 

68 . U.S.—^Tefft V. Stem, Mich., 73 
P. 591, 21 C.C.A. 67. 

Mich.—^Wolcott V. Lenawee Cir. 
Judge, 65 N.W, 286, 107 Mich. 267. 

69. m MlsBOiul, in upholding the 
denial of a motion of a garnishee for 
an allowance for trouble and expens¬ 
es of defending the garnishment pro¬ 
ceedings in a case in which there 
was a denial of the garnishee's an¬ 
swer and plaintiff recovered only the 
amount which the garnishee had ad¬ 
mitted to be due, but final Judg¬ 
ment was entered against the gar¬ 
nishee who did not pay the amount 
foimd to be due, it was pointed out 
that the statute recognized two 
classes of cases in which an allow¬ 
ance may be made to a garnishee, 
namely, under Rev.St.1919 § 1868, 
Rev.St.l939 § 1582, where the answer 
of the garnishee is not excepted to 
or denied, and under Rev.St.l919 § 
1869, Rev.Stl939 $ 1583, where plain¬ 
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tiff shall fail to recover Judgment 
against the garnishee.—Locke v. 
Woodman, 240 S.W. 498, 210 Mo.App. 
90. 

70. Mo.—^MePike Drug Co. v. Wil¬ 
son. App., 237 S.W. 1044. 

7L Vt.—^Porter v. Russell, 1 Tyler 
35. 

72. Pa.—^Lummis v. Big Sandy Land 
& Mfg. Co.. 41 A. 319, 188 Pa. 27. 

Vt—^Page V. Baldwin, 29 Vt 428. 

73. Mass.—^Lee v. Babcock, 5 Mass. 

212 . 

28 C.J. p 347 note 14. 

74. Mo.—^Tombs v. Moore, 64 Mo. 
App. 667. 

28 C.J. p 347 note 14. 

75. Mass.—Crocker v. Baker, 18 
Pick. 407. 

Wis.—^Dowling v. Philadelphia Fire 
Ass'n, 78 N.W. 581, 102 Wis. 383. 

28 C.J. p 348 notes 16. 17 [a]. 

In South Dakota the expense of a 
railroad company as garnishee in un¬ 
loading, storing, and, on determina¬ 
tion of the issue unfavorably to 
plaintiff, reloading, goods cannot be 
taxed against the unsuccessful plain¬ 
tiff, under Rev.Code 1919 § 2474, au¬ 
thorizing taxation of costs under the 
general statute, § 2601, as amended 
by L.1919 c. 158, in favor of a gar¬ 
nishee against an unsuccessful plain- 
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trolled by statutory provisions particularly applicable 
to garnishment,"® under which, as a general rule a 
garnishee is entitled to have taxed as costs or to 
receive expenses incurred by him in making answer 
or defending the garnishment proceedings,^** such 
as expenses for travel and attendance at court, 
and expenses incurred in collecting**® or preserv¬ 
ing®® the property pending the determination of the 
garnishment proceedings. 

As affecting the garnishee’s right to fees for at¬ 
tendance, the extent to which he may properly ap¬ 
pear from time to time in general is determinable 
in each case on a consideration of the particular 
circumstances.®^ Where his attendance is not re¬ 
quired, no fee for attendance is taxable and, ac¬ 
cording to some cases, where the garnishee appears 
and answers at the first term, and the suit is con¬ 
tinued and litigated between the principal parties, 
he is entitled to his legal taxable costs for the first 
term only, if he is not afterward examined or put 
to any additional trouble or expense.®® In the ab¬ 
sence of statutory provision allowing costs to the 
garnishee for attendance on court in garnishment 
proceedings, it has been held that he is not entitled 
to any allowance for his trouble and expense in such 
matter.®** 

The amount allowed for particular items is large¬ 
ly a matter within the discretion of the trial court 


§ 234 

in the absence of statute fixing the amount,but 
there is authority for the view that the rcascnr.b!e 
compensation to which a garnishee who prevails is 
entitled under a statute cannot exceed the amount 
prayed by him.®® The garnishee may not increase 
the costs or expenses incurred by unnecessarily pro¬ 
longing the proceedings or holding the property, to 
the prejudice of the party who has sued out the 
writ of garnishment.®" 

It has been held that plaintiff, who has succeeded 
in the garnishment proceeding and who is entitled 
to costs because of the garnishee’s denial of indebt¬ 
edness and contest of the issue, is entitled to the 
inclusion of such reasonable sums as were paid to 
the surety on the attachment bond for executing and 
renewing such bond.®® 

(2) Fees of Counsel or Attorneys 
Under some statutes a garnishee is entitled to an al¬ 
lowance of an attorney’s fee in a case to which the 
statute applies. 

In the absence of any statutory provision on the 
subject, it seems that attorneys’ fees paid out by 
the garnishee in preparing his answer or in deter¬ 
mining his liability as garnishee cannot be allowed 
to him.®® In many jurisdictions, however, an allow¬ 
ance to a garnishee of attorneys’ fees either is ex¬ 
pressly authorized by statute®® or is regarded as in¬ 
cluded under general terms authorizing an allowance 


tiff, since these expenses are not 
within the definition of “costs” un¬ 
der § 2600, or within the other tax¬ 
able allowances under § 2607.—Gage 
V. Dunning. 194 N.W. 1021, 46 S.D. 
553. 

76. Mo.—^MePike Drug Co, v. Wil¬ 
son. App., 237 S.W. 1044. 

28 C.J. p 348 notes 17-21. 

77. Mo.—^McPlke Drug Co. v. Wilson, 
supra. 

28 C.J. p 348 note 18. 

78. Ala.—Mathieson v. Thompson, 
31 Ala. 500. 

Vt.—^National Union Bank v. Brain- 
erd, 26 A, 723, 66 Vt. 291, 

28 C.J. p 348 note 19. 

79. Iowa.—McDonald v. Creager, 65 
N.W. 1021, 96 Iowa 659. 

La.—Daigle v. Bird, 22 La.Ann. 188. 

28 C.J. p 348 note 20. 

dOk Tex.—^McClung v. Watson, Civ. 

App., 165 S.W. 632. 

28 C.J. p 848 note 21. 

81. Mass,—Washburn v. Clarkson, 
123 Mass. 319—Morrison v. McDer¬ 
mott, 6 Allen 122—Croxford v. 
Massachusetts- Cotton Mills, 16 
Gray 70—^Holbrook v. Waters, 19 
Pick. 364. 

88. Iowa.—Booth V. Backus, 166 N. 

W, 695. 182 Iowa 1319. 

28 C.J. p 348 note 23. 


83. Mass.—^Hawkins v. Graham, 128 
Mass. 20. 

28 C.J. p 348 note 24. 

84. Pa.—^Mackey v. Hodgson, 9 Pa. 
468—Chambers v. Smith, 2 Chest. 
Co. 616. 

85. Mo.—^Hoffman v. Mechanics- 
American Nat. Bank of St. Louis, 
App., 287 S.W. 874. 

Utah.—^Henderson & Johnson v. Hoop¬ 
er Sugar Co., 236 P. 239, 65 Utah 
241, 45 A.L.R, 637, followed in Hen¬ 
derson & Johnson v. Pingree Sugar 
Co., 236 P. 244, 65 Utah 240. 

AbtLse of discretioiL not sIioxtil 

Mo.—^Hoffman v. Mechanics-American 
Nat. Bank of St. Louis, App., 287 
S.W. 874. 

Utah.—^Henderson & Johnson v. 

Hooper Sugar Co., 236 P. 239, 65 
Utah 241, 46 A,L.R. 637, followed in 
Henderson & Johnson v. Pingrree 
Sugar Co., 236 P. 244, 65 Utah 240. 

86. Tex.—Fitzgerald v. Brown, 
Smith & Marsh Bros., Civ.App., 283 
S.W. 676. 

87- Utah.—^Henderson & Johnson v. 
Hooper Sugar Co., 236 P. 239, 65 
Utah 241, 45 A.L.R. 637, followed in 
Henderson & Johnson v. Pingree 
Sugar Co.. 236 P. 244, 65 Utah 240. 

88. Md.—^American Surety Co. v. 
KiUmiller, 125 A. 44, 144 Md. 163. 
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89. Mass.—^Adams v. Cordis, 8 Pick. 
260. 

Vt.—^Miller v. Williams, 30 Vt. 386. 

90. Mo.—^Hoffman v. Mechanics- 
American Nat. Bank of St. Louis, 
App., 287 S.W. 874. 

Wash.—^Luger v. Windell, 212 P. 276, 
123 Wash. 279. 

28 C.J. p 349 note 27. 

Zn Pennsylvania 

(1) An allowance for counsel fee 
may be made to garnishee in proper 
case.—Lummis v. Big Sandy Land & 
Mfg. Co., 41 A. 319, 188 Pa. 27—28 
C.J. p 349 note 27 [e]. 

(2) Effect of three different statu¬ 
tory provisions authorizing allowance 
of counsel fee to garnishee has been 
summarized as follows: Act April 22, 
1863 P.L. p 527 § 1, 12 Pub.St § 2999, 
allows garnishee a fee out of defend¬ 
ant’s property in garnishee’s posses¬ 
sion under certain circumstances; 
Act June 11, 1885, P.L. p 107 § 1, 12 
Pub.St. 4 3000, covers a situation 
where there Is no property in the 
possession of garnishee, and he hires 
no attorney but should be allowed 
a fee not exceeding ten dollars, which 
is taxed against plaintiff; and Act 
April 29, 1891, P.L. p 35 § 1, 12 Pub. 
St. § 3001, covers any situation in 
which garnishee prevails in his an¬ 
swer that he has no property in his 
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to the garnishee, such as an allowance of necessary 
expenses®^ or a reasonable compensation .®2 His 
right to such fee is not affected by the fact that 
he was an attorney, and rendered the services him¬ 
self.®® 

In the absence of a mandatory statute as to the 
allowance of a fee of a counsel or attorney, the al¬ 
lowance of such a fee is, according to some cases, 
discretionary with the court,but some statutes are 
mandatory as to the allowance of an attorney’s fee 
in cases to which they apply and do not permit the 
court, in its discretion, to deny a fee entirely in 
such cases-®^ 

In general the amount of the fee to be awarded is 

hands, and employs an attorney to 
enter an appearance, a fee in excess 
of ten dollars bein^r allowable.— 

O'Brien v. Radford, 21 Pa.Dlst. & Co. 

177. amrrned 171 A. 296, 113 Pa.Su- 
per. 88. 

(3) Under such act of 1863, 12 Pub. 

St. § 2999, right to counsel fee is not 
contingent on successful resistance 
of plaintifTs claim, where garnishee 
admits possession of property of de¬ 
fendant.—Golder v. Bogash, 27 Pa. 

Bist. & Co. 409. 

(4) Allowance to garnishee, pajra- 
ble out of funds of defendant in 
the hands of garnishee, may be made 
under such act of 1863, where there 
has been a final determination of 
the case and a judgment against gar¬ 
nishee, a counsel of record repre¬ 
sented garnishee, and a residue of 
defendant’s property is in the hands 
of garnishee.—^Rader v. Rubenstein, 

43 Pa.Dist. & Co. 43. 

(6) In making an allowance, under 
Act April 29, 1891 P.L. p 35 § 1. 12 
Pub.St. § 3001, court properly disre¬ 
garded services performed by gar¬ 
nishee’s attorney after entry of con¬ 
ditional appearance for defendants, 
where defense that garnishee had no 
funds belonging to defendants could 
have been carried out by defendants. 

—^Marano v. Granata, 30 A.2d 243, 161 
Pa.Super. 464. 

(6) Other cases construing or ap¬ 
plying Pennsylvania statutes.—^New 
'York Finance Co. v. Potter, C.C.Pa., 

126 P. 432—28 C.J. p 349 note 27 Eej. 

91. Ga.—Moore v. Reed, 11 S.B. 558, 

84 Ga. 658—Darnell v. Wood, 9 S.B. 

282. 82 Ga. 556. 

28 aJ. p 349 note 27. 

92. Tex.—Sorenson v. City Nat. 

Bank. 49 S.W.2d 718, 121 Tex. 478 

—^May V. Donalson, Giv.App., 141 S. 

W.2d 702. 

28 C.J. p 349 note 27. 

AZLowanoe of attorney’s fee to gar. 

nishee properly allowed or Improp. 

eaely denied 

Tex.—Casray Oil Corporation, Civ. 

APP., 166 S.W.2d 244—Western Gulf 

Petroleum Corporation v. Frazier 


a matter within the discretion of the court.®® Som:* 
statutes, however, do not leave the amount of such 
fees to the discretion of the court, but arbitrarily 
fix the amount thereof.®^ In fixing the amount it is 
competent for the court to demand evidence if it 
sees proper to do so,®® and in some cases this may 
be necessary.®® Ordinarily, however, no evidence 
is necessary in such cases the court is as compe¬ 
tent to judge what was a reasonable attorney’s fee 
as the ordinary witness who might be called.® 
There is authority for the view that the allowance 
cannot exceed the amount prayed for in the gar¬ 
nishee’s pleading;® and that the court is not bound 
to allow the full amount claimed, even though the 

Question submitted to trial Judge by 
agreement 

Where plaintiff in garnishment and 
garnishee agreed to leave the amount 
of attorney's fees to be recovered by 
garnishee to judgment of trial judge, 
to be determined by him from his 
own knowledge without the introduc¬ 
tion of any evidence, and trial judge 
fixed the amount of such fees, judg¬ 
ment was conclusive, it not appear¬ 
ing that the allowance was unreason¬ 
able.—Luger v. Windell, 212 P. 276, 
123 Wash. 279. 

AUowanoe bald not constitntiAg abuse 
of dASoretion 

Mo.—^Hoffman v. Mechanics-American 
Nat Bank of St Louis, App., 287 S. 
W. 874. 

Pa.—Marano v. Grauata, 30 A.2d 243, 
161 Pa.Super. 454. 

Tex.—^Hirsch v. Bearing, Civ.App.. 
151 S.W.2d 949. 

Allowance haid reasonable in amount 

(1) In general.—Morriss v. First 
Nat Bank in BaUas, C.C.A.Tex., 45 F. 
2d 677. 

(2) Where garnishee In Its answer 
asked for a fee of two hundred dol¬ 
lars, and defendant in its answer 
and controverting affidavit admitted 
that twenty-five dollars would be 
reasonable, an award of twenty-five 
dollars was upheld.—^Dallas Packing 
Co. V. Kimberling, Tex.Civ.App., 289 
S.W. 149. 

97- Ala.—^Henry v. Murphy, 64 Ala. 
246. 

Pa.—^Beatty v. Buffy, 24 Pa.Co. 559. 

98. Tex.—Johnson v. Blanks, 4 S.W. 
557, 68 Tex. 496. 

99. Tex.—Johnson v. Blanks, supra. 

1. Wash.—Allen v. Allen, 165 P. 889. 
96 Wash. 689—Carr v. Bonthius, 
150 P. 339, 79 Wash. 282. 

2. Tex.—Johnson v. Blank, 4 S.W. 
567, 68 Tex, 495. 

Wash.—Allen v. Allen, 166 P. 889, 
96 Wash. 689—Carr v. Bonthius, 
160 P. 339, 79 Wash. 282. 

3. Tex.—^Fields v. Rust, 82 S.W. 331, 
I 36 Tex.Civ.App. 860. 


Jelke & Co., Civ.App., 163 S.W.2d j 
860, error refused—Ormsby Chevro- j 
let Co. V. White, Civ.App., 60 S.W. 
2d 517—Roscoe State Bank v. J. M. 
Radford Grocery Co., Civ.App., 50 
S.W.2d 839—Stewart v. Howell Co.. 
Civ.App.. 264 S.W. 208. 

28 C.J. p 349 note 27. 

93. Mass.—^Hol brook v. Waters. 19 
Pick. 354. 

Tex.—^Mayer v. Templeton, Civ.App., 
63 S.W. 68. 

94. Vt—Rollins v. Allison. 10 A. 201, 
59 Vt. 188. 

28 C.J. p 349 note 29, p 352 note 66. 
95- Ga.—Carter v, Sandersville First 
Nat. Bank, 82 S.E. 628, 15 Ga.App. 
55. 

28 C.J. p 352 note 67. 

Statutory right 

Attorneys' fees to garnishees in 
cases in which they may be award¬ 
ed, under Rev.St.l925 § 4100, are mat¬ 
ters of statutory right-—^Dallas Pack¬ 
ing Co. V. Kimberling, Tex.CivA.pp., 
289 S.W. 149. 

96. Ga.—Carter v. Sandersville First 
Nat. Bank, 82 S.B. 628, 16 Ga.App. 
65. 

28 C.J. p 849 note 30, p 352 note 66. 
Xu Utah 

(1) In particular instances and un¬ 
der peculiar circumstances, garnishee 
may not be limited to the amount of 
the fee fixed by statute, to which he 
is entitled in making answer, and in 
such a case the amount to be award¬ 
ed to garnishee for attorneys' fees 
is a matter within the power and dis¬ 
cretion of the trial court to be deter¬ 
mined in the first instance.—Hender¬ 
son & Johnson v. Hooper Sugar Co., 
236 P. 239, 66 Utah 241, 46 A.L.R. 
637, followed In Henderson & John¬ 
son V. Pingree Sugar Co., 236 P. 244, 
65 Utah 240. 

(2) In the case under consideration 
there was not an abuse of discretion 
with respect to the amount awarded. 
—^Henderson & Johnson v. Hooper 
Sugar Co.. 236 P. 239, 66 Utah 241, 45 
A.L,R- 637, followed in Henderson & 
Johnson v. Pingree Sugar Co., 236 
P. 244, 65 Utah 240- 
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amount may have been agreed on by the parties.** 

Contesting liability. Where a garnishee litigates 
his liability and judgment is rendered against him, 
he is not in general entitled to an attorney’s fee.5 
Some statutes do not authorize the allowance of an 
attorney’s fee for defending a contested answer 
which denies any indebtedness to defendant, not¬ 
withstanding the finding or decision is in favor of 
the answer.® On the other hand, some statutes per¬ 
mit the allowance of an attorney’s fee to the gar¬ 
nishee where plaintiff fails to recover judgment 
against the garnishee,*^ even in cases in which the 
garnishee’s answer is controverted or contested.® 

Where no determination is ever made on an issue 
between plaintiff and the garnishee as to the pro¬ 
priety of the garnishment, the garnishee is not en¬ 
titled to recover a counsel fee if the statute con¬ 
templates a recovery where such issue is determined 
in favor of the garnishee.® 
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c. Liability for Costs and Payment Out of Fund 

(1) General considerations 

(2) Liability of principal defendant 

(3) Liability of garnishee 

(1) General Considerations 

Under some statutes a plaintiff who is not successful 
in his proceeding against the garnishee Is liable to the 
latter for costs; the costs to which a garnishee, who is 
charged, may be entitled may be deductible from the 
funds in his hands. 

In general statutes must be looked to in order to 
determine who is to pay the costs of the garnish¬ 
ment proceedings, including attorney’s fees.^® 
Some statutes authorize an allowance to garnishee 
against plaintiff of a sum sufficient to indemnify the 
garnishee for his time and expenses and reasonable 
attorney’s fees if plaintiff fails to recover a judg¬ 
ment against the garnishee,and usually, w^here 
the garnishee or trustee is discharged and is entitled 
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4. Utah.—Henderson & Johnson v. 
Hooper Sugar Co.. 236 P. 239, 65 
Utah 241, 45 A.L.R. 637, followed in 
Henderson & Johnson v. Plngree 
Sugar Co., 236 P. 244. 65 Utah 240. 

5. Tex.—^Moursund v. Priess, 19 S.W. 
775, 84 Tex. 654—^Presnall v. Stock¬ 
yards Nat. Bank. Civ.App., 151 S. 
W. 873. 

28 C.J. p 349 note 38. 

Costs to “abide the issue” 

(1> In view of the provision of 
Kev.St.l926 art 4100, that, where 
the answer is contested, costs shall 
abide the issue of such contest, if 
garnishee denies that he Is indebted 
to defendant, and the answer is con¬ 
tested by plaintiff, garnishee becomes 
a party litigant and is not entitled 
to an attorney’s fee in the event that 
he is unsuccessful.—^May v, Donal- 
son, Tex.Civ.App., 141 S.W.2d 702— 
Automobile Underwriters’ Ins. Co. v. 
Murrah, Tex.Civ.App., 40 S.W.2d 233, 
error refused. 

(2) Under such statute, garnishee 
is not entitled to an attorney’s fee 
where his answer, admitting Indebt¬ 
edness of a specified amount to de¬ 
fendant in the main action, is contest¬ 
ed and plaintiff succeeds in obtain¬ 
ing a Judgment against garnishee for 
a greater amount.—Consolidated Gas¬ 
oline Co. V. Jareckl Mfg. Co., Civ. 
App., 72 S.W.2d 361, affirmed Jarecki 
Mfg. Co. V. Consolidated Gasoline Co., 
105 S.W.2d 663, 129 Tex. 644. 
fhumishee not active litigant 
Garnishee did not become active 
litigant in case so to defeat its 
right to recover attorney’s fees, 
where Its pleadings apprised court of 
existence of other claimants, and as 
to conditions surrounding account be¬ 
tween garnishee and defendant, and 
amount of indebtedness admitted by 


garnishee was not denied under oath. 
—Pottorff v. J. T>. Adams Co., Tex. 
Civ.App.. 70 S.W.2d 745, error re¬ 
fused. 

6- Ga.—^Damell v. Wood, 9 S.B. 282, 
82 Ga. 556. 

Miss.—Caruthers-Jones Shoe Co. v. 
Chickasaw County Bank, 73 So. 609, 
112 Miss. 650. 

28 C.J. p 349 note 39, p 350 note 40. 

7. Mo.—^Hoffman v. Mechanlcs- 
American Nat. Bank of St. Louis, 
App., 287 S.W, 874—MePike Drug 
Co. V. Wilson, App., 237 S.W. 1044. 

8- Wash.—Luger v. Windell, 212 P. 
276, 123 Wash. 279. 

In. Kansas statute authorized al¬ 
lowance of attorney’s fees to gar¬ 
nishee where his answer was unsuc¬ 
cessfully contested by plaintiff al¬ 
though contest was ended by motion 
on the part of plaintiff for dismissaL 
—^Bradley v. Byerley, 42 P. 930, 3 
Kan.App. 357. 

Xn Texas 

(1) In view of Rev.Stl925 art 4100, 
garnishee who did not implead an 
adverse claimant of the fund and 
voluntarily paid the fund to such 
claimant pending garnishment pro¬ 
ceeding, and who successfully de¬ 
fended in such proceeding by show¬ 
ing that the fund belonged to such 
claimant and also by showing that 
the fund was exempt from execution, 

'was entitled to recover an attorney’s 
fee.—Sorenson v. City Nat. Bank, 49 
S.W.2d 718, 121 Tex. 478. 

(2) So it has been held that the 
fact that garnishee pleads that funds 
are exempt as proceeds of sale of 
homestead is not ground for denying 
attorney's fee.—^Ingxum v. Summers, 
Civ.App., 29 S.W.2d 447, error dis¬ 
missed 


(3) Where garnishee’s answer fully 
and truthfully disclosed all the facts 
and such disclosure revealed, as a 
matter of law, that garnishee was 
not indebted to principal defendant, 
an award of attorneys’ fees to gar¬ 
nishee was proper.—Casray Oil Cor- 
■ poration v. Royal Indemnity Co., Civ. 
App., 165 S.W.2d 244. 

9. Zh Cistxiot of Colwnbia 
Where, subsequent to institution of 

garnishment proceedings, by agree¬ 
ment of parties sale was made of 
assets of defendant and proceeds 
were paid to trustee for purpose of 
distribution, and court was never 
called on to decide whether garnish¬ 
ment had been properly issued or 
should have been sustained in ab¬ 
sence of such agreement, garnishee 
was not entitled, under Code 1929 tit 
24 § 149, to counsel fee, since there 
was no finding by court in favor of 
garnishee on issue made between 
him and plaintiff.—Russell v. Mod¬ 
ems' Restaurant, 80 F.2d 533, 65 App. 
D.a 90. 

10. Xa Texas 

(1) The view has been expressed 
that, in view of the fact that a gar-* 
nishment proceeding is not equitable 
in nature, but of statutory creation, 
the court must look to the statutes 
to determine who shall pay the costs; 
it was stated, however, that. In the 
absence of statutory authority, the 
trial court has the right to determine 
who shall pay the costs.—May v. 
Donalson, Tex.Civ.App., 141 S.W.2d 
702. 

(2) Whether garnishment proceed¬ 
ing is equitable in nature generally 
see supra $ 2. 

11. Mo.—^Hoffman v. Mechanics- 
American Nat. Bank of St. Louis, 
App., 287 S.W. 876. 
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to costs in the proceedings, plaintiff is primarily lia¬ 
ble to the garnishee or trustee, or is subject to tax¬ 
ation or assessment therefor.^2 

Under some statutes it is not permissible to tax or 
assess the costs of the garnishment proceedings 
against plaintiff if he is successful in such proceed- 
ings,^^ as, for example, in a case in which defend¬ 
ant in the main action, as a party to the garnish¬ 
ment proceedings, contests unsuccessfully’ the gar¬ 
nishee’s answer admitting an indebtedness to such 
dcfendant.^4 In the case of such unsuccessful con¬ 
test by the principal defendant, however, while the 
costs, including the fee of the garnishee’s attorney, 
should, in the first instance, be assessed against 
such defendant, as shown infra subdivision c (2) 
of this section, under the construction given some 
statutes plaintiff is ultimately liable to pay such at¬ 
torney’s fee if it cannot be collected from such de- 
fendant,l5 except that plaintiff will not be liable for 
additional attorney’s fees which the garnishee has 
been compelled to incur because of such defendant’s 
contest of the answer.^® 

Subject to certain limitations and qualifications 
hereinafter considered, if the garnishee or trustee 
is charged, under some statutes the costs may be 
deducted from the funds in his hands, and he is not 
required to look to plaintiff personally for their pay¬ 


ment.i" Where, however, such funds or effects in 
his hands are not sufficient to liquidate his costs, un¬ 
der some statutes he is entitled to judgment against 
plaintiff for the cxcess.^S 

Under some statutes it is improper to direct the 
payment of costs out of a fund which the garnishee 
has paid into court, where the garnishee’s answer 
which is not contested shows affirmatively that the 
only judgment that may properly be entered is one 
discharging the garnishee and adjudging the costs 
against plaintiff in the main actioii.^^ The pro¬ 
priety of deducting from the fund in the hands of 
the garnishee, as against plaintiff who is the suc¬ 
cessful party in the garnishment proceeding, the 
reasonable compensation, including an attorney’s 
fee, allowed to the garnishee, on the theory that the 
latter is merely a stakeholder and that the rules per¬ 
taining to interpleader should apply, has been de¬ 
nied where the garnishee has admitted indebtedness 
to defendant in the main action and there arc no 
conflicting claims to ownership of the fund.20 

Under some circumstances at least it is improper 
to award attorneys* fees out of the fund to both the 
garnishee and plaintiff.^^ 

(2) Liability of Principal Defendant 

Under some statutes the defendant In the main ac- 


12. Kan.—Bradley v. Byerley, 42 P. 
930, 3 E:an.App. 357. 

Mass.—^Holbrook v. Waters, 19 Pick. 
354. 

Tex.—^Vassiliades v. Theophiles, Civ. 
App., 115 S.W.2d 1220, error dis¬ 
missed—Ormsby Chevrolet Co. v. 
White, Civ.App., 60 S.W.2d 517— 
Stewart v. Howell Co., ClvA.pp., 264 
S.W. 208. 

Wash.—LfUgrer v. Wlndell, 212 P. 276, 
123 Wash. 279. 

28 C.J. p 350 note 41. 

13. Tex.—May v. Donalson, Civ.App., 
141 S.W.2d 702—Llano Improve¬ 
ment & Furnace Go. v. Castanalo, 
Civ.App., 23 S.W. 1016. 

28 C.J. p 350 note 42. 

Chbxnisliee not dlsoha^ed on answer 
The fact that no Jud^rznent was en¬ 
tered against garnishee did not au¬ 
thorize taxation of costs, under Tex. 
Kev.St.1925 § 4100, against plaintiff 
who recovered Judgment against de¬ 
fendant in the main action, where 
the garnishee was not discharged 
on its answer, but was discharged, 
as shown by the judgment, because 
defendant in the main action had 
obtained a release of the property by 
giving a replevin bond.—^Morrlss v. 
First Nat. Bank In Dallas, C.C.A.Tex., 
45 F.2d 677. 

14. Tex.—^May v. Doxialson, Civ.App., 
141 S.W.2d 702. 


15. Xn Texas 

(1) In reaching the conclusion 
stated in the text the court, after 
citing Rev.St.l925 arts 2052, 2056, 
4100, expressed the view that costs 
incurred by plaintiff in a garnishment 
proceeding include the garnishee's 
attorney's fees, and, that in a gar¬ 
nishment proceeding attorney's fees 
are comparable to the fee of a guard¬ 
ian ad litem, and the same rules will 
be applied.—May v. Donalson, supra. 

(2) In this connection the view 
was expressed that Rev.SL1926 art 
2056, providing that the successful 
party to a suit shall recover of his 
adversary all costs incurred therein, 
except where otherwise provided, and 
art 2052, providing that each party 
to a suit shall be liable for all costs 
incurred by him, if the costs cannot 
be collected from the party against 
whom they have been adjudged, ex¬ 
ecution may issue against any party 
in such suit for the amount of costs 
Incurred by such party, but no more, 
do not change, in so far as ultimate 
liability for costs is concerned, the 
rule provided for in garnishment 
proceedings by art 4100 dealing with 
costs in garnishment proceedings.— 
May V. Donalson, supra. 

13. Tex.—May v. Donalson, supra. 

17. U.S.—New York Finance Co, v., 
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[ Potter, C.C.Pa., 126 P. 432, law of 
I Pennsylvania involved. 

Me.—Lewis v. Ross, 37 Me. 230, 59 
I Am.D. 49. 

28 C.J, p 350 note 42. 

Charging fund with costs In general 
see Costs § 123. 

18. Mass.—Miller v. Carrier, 11 Gray 
19—Oglethorpe Steam Saw Mill Co. 
v. Perkins, 10 Mete. 580. 

19. Tex.—^Vassiliades v. Theophiles, 
Civ.App., 115 S,W.2d 1220, error dis¬ 
missed. 

20. In Texas, in reaching the con¬ 
clusion stated in the text in a case 
in which the garnishee bank, by Its 
answer, admitted indebtedness to de¬ 
fendant in the main action and did 
not contend that any one other than 
such defendant was claiming the 
money deposited in the latter's name, 
and no third person was claiming 
the deposit. It was held that the gar¬ 
nishee was not a stakeholder and 
that the rules as to costs in inter¬ 
pleader cases did not apply.—May v. 
Donalson, Civ.App., 141 S.W.2d 702. 
Costs in interpleader suit or proceed¬ 
ing in general see the C.J.S. title 
Interpleader § 60, also 33 C.J. p 469 
note 36-p 472 note 96. 

Right of stakeholder to costs in gen¬ 
eral see Costs § 106. 

21. Ga.—^Ashcraft-Wilkinson v. First 
Nat Bank, 121 S.E. 700, 31 Ga.App. 
705. 
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tion may under certain circuvtistances be llabfe for the 
costs of the garnishment proceedings. 

Under some statutes, if the answer of the gar¬ 
nishee admitting an indebtedness to defendant is not 
controverted and the garnishee is. held thereon, the 
garnishee is entitled to a recovery against defend¬ 
ant for costs, including a reasonable attorney's fee ,22 
and if defendant, as a party to the garnishment pro¬ 
ceedings, unsuccessfully contests such answer of the 
garnishee costs and attorneys* fees, including attor- 
ne^’^’s fee of the garnishee, should be taxed or as¬ 
sessed against defendant.23 The right of the trial 
court, in the exercise of a sound discretion under 
a general statutory provision authorizing the court 
to adjudge costs other than as provided by other 
general statutory provisions, to charge defendant 
with the costs of the garnishment proceedings has 
been upheld, where such defendant is unsuccessful 
in supporting his claim that plaintiff is not the own¬ 
er of the judgment on which the garnishment is 
based.24 It has been held that defendant who ob¬ 
tained the release of the garnished property by ex¬ 
ecuting a replevin bond is liable for an attorney's fee 
allowed to the garnishee, where a money judgment 
against defendant in favor of plaintiff has been ren¬ 
dered in the main action.25 

According to some cases, where judgment goes 
against the garnishee by default, and the funds in 
his hands are not sufficient to pay the costs in ad¬ 
dition to the judgment against defendant, such costs 
should be regarded as costs in the original cause, 
and enforced against defendant in the judgment,2^ 
and an allowance to the garnishee for filing an an¬ 
swer in the garnishment proceeding may, under cer¬ 
tain circumstances, be charged against defendant in 
the main action as part of the costs of such action.27 
Under some statutes, however, a judgment in the 
main action in favor of the garnishee against 
defendant for costs and attorney's fee is not per- 

missible.28 

Under some statutes defendant is liable for costs 


only if judgment in the main action goes against 
him,23 and, in the absence of statute imposing lia¬ 
bility, defendant is not liable to the garnishee for 
expenses incurred by the latter in defending the gar¬ 
nishment proceeding.2<^ It has been held that, where 
the garnishee is discharged, and nothing obtained 
out of which to satisfy the judgment, defendant is 
not liable for the costs .21 

Under some statutes plaintiff, as the successful 
party in the main action, is not entitled to recover, 
as a taxable disbursement, the amount which he was 
required to pay as costs in a proceeding for justifi¬ 
cation of sureties on a bond to release the garnish¬ 
ment given by defendant, in which the sureties were 
found sufficient .22 

(3) Liability of Garnishee 

A garnishee who has fully performed the duties Im¬ 
posed on him Is not usually liable for costs; under some 
statutes he may be liable where he Is unsuccessful in 
contesting his liability in the garnishment proceedings or 
otherwise causes unnecessary litigation. 

Where the garnishee fully performs the duties 
imposed on him, he is not, as a general rule, to be 
charged with personal liability for costs.23 If the 
garnishee has sufficient funds in his hands to pay 
both the judgment recovered against defendant and 
the cost of the garnishment proceedings, under some 
statutes it is proper to include such costs in the judg¬ 
ment rendered against him in favor of plaintiff,24 
and, under some circumstances at least, to leave for 
future determination between the garnishee and de¬ 
fendant the question whether or not the garnishee 
may set off such costs against defendant in settling 
matters between them.25 Under the construction 
given to some statutes, the taxation of costs does 
not depend on the fact of the trustee being charged 
or discharged, by an inflexible rule, but depends in 
some instances at least on a full view of the equities 
and justice of the case, and is a matter largely with¬ 
in the discretion of the court.26 


22 . Tex.—^Dallas Packing Co. v. | 
Kimberling, Clv.App., 289 S.W. 149. ] 

28 C.J. p 350 note 42 [d]. i 

23. Tex.—May v. Donalson, Civ.App., 
141 S.W.2d 702. 

24. Tex.—^Russell v. General Sports 
Mfg. Co., Civ.App., 110 S.W.2d 1263, 
error dismissed. 

25. XJ.S.—^Morriss v. First Nat Bank 
in Dallas, C.C.A.Tex., 45 F.2d 677. 
law of Texas involved. 

23. Pa,—^Herring v. Johnson, 5 Phlla. 
443. 

27. Tex.—Columbian Nat. Fire Ins. 
Co. V. Dixie Co-op. Mail Order 
House. Civ-App., 261 S.W. 174, af¬ 


firmed. CoimApp., 276 S.W. 219, mo¬ 
tion overruled 277 S.W. 380. 

28. Wash.—^Mutual Sales Agency v. 
Hori, 259 P. 712, 145 Wash. 236. 

Mich.—^Kaufman v. Hude, 37 
Mich. 123. 

30. Ill.—^Nathanson v. John Hancock 
Mut Life Ins. Co., 283 Ill,App. 424. 
Reason for role 

Since under the statute judgment 
may be entered against the garnishee 
under certain circumstances, the ex¬ 
penses incurred in defending the 
proceeding are as much for the bene¬ 
fit of the garnishee as for the prin¬ 
cipal defendant.—^Nathanson v. John 
Hancock Mut Life Ins. Co., supra. 
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31. Iowa.—Booth v. Backus, 166 N. 
W. 695, 1S2 Iowa 1319. 

32. Wis.—Schwade v. Van Bree, 252 
N.W. 702, 214 Wis. 250. 

33. Wis.—Liberty v. Liberty, 276 N. 
W. 121. 226 Wis. 136, followed in 
276 N.W. 123, 226 Wis. 141. 

28 C.J. p 350 note 46. 

34w Ill.—Hannibal & St J. R, Co. v. 

Crone. 102 Ill. 249, 40 Am.R. 581. 
Ind.—Baltimore, O. & C. R. Co. v. 

Taylor, 81 Ind. 24. 

28 aJ. p 351 note 47. 

35. Ill.—Hannibal & St. J. R. Co. v. 
Crane, 102 Ill. 249, 40 AnuR. 581. 

36. Me.—Brainard v. Shannon, 60 
Me. 342. 
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Default. Where a garnishee allows judgment to 
be taken against him by default, according to some 
cases he cannot be made liable beyond the funds or 
property in his hands,but, under some statutes, 
the garnishee or trustee may be personally liable for 
costs in the event that he fails to answer or dis- 
close.38 

Contesting liability. A garnishee who contests 
the claim of a plaintiff assumes the character of a 
party litigant, and, if unsuccessful, is usually liable 
for costs.^® Thus, where he discloses falsely as to 
his indebtedness to defendant,^® either denying any 
indebtedness or admitting an indebtedness to a less 
extent than that actually existing, and on the contest 
of such disclosure, in the former case, is found to be 
indebted to defendant,^^ or, in the latter case, to 
be indebted in a larger amount than admitted,^ 2 
judgment is properly rendered against him for the 
costs, unless, under some circumstances, such judg¬ 
ment is entered by agreement, qj- unless the in¬ 
crease is due to the lapse of time since the admis¬ 
sion was made.^^ 

Unnecessary litigation. Garnishees who provoke 
unnecessary litigation in resisting the enforcement 
of their obligations usually must bear the costs when 
the decision is against them.45 

d. AUowance and Taxation 

Usually costs allowed to a garnishee constitute a 


part of the Judgment, and the allowance and taxation of 
costs should occur at the term at which judgment Is 
rendered. 

Costs allowed a garnishee constitute a part of the 
judgment,and must be allowed and taxed in the 
garnishment proceeding.^'^ The garnishee cannot 
bring a separate suit to recover them,48 or set up 
a claim therefor as a counterclaim in an action 
I against the garnishee by his creditor.^^ Where, 

! however, costs have been properly allowed and taxed 
but accidentally omitted in the record of the judg¬ 
ment, such record may be corrected to correspond 
with the facts.®® In some jurisdictions the appel¬ 
late court has power to fix the attorney’s fee to be 
allowed to the garnishee, without a retrial below, 
where the judgment of such court discharges the 
garnishee on the latter’s answer.®^ 

Judgment for the attorney of the garnishee for 
a given sum as attorney’s fees is incorrect in form; 
it should be in favor of the garnishee for his costs, 
including the attorney’s fee.®^ 

Where proceedings were discontinued as to the 
garnishee, it has been held that it is improper there¬ 
after for the court to make an order, without no¬ 
tice to defendant, allowing costs to the garnishee 
to be deducted from the amount owing by the gar¬ 
nishee to defendant.®® 

Time for allowance and taxation. As a general 
rule costs can be allowed and taxed only at the term 
at which judgment is rendered.®^ In some juris- 


Mass.—^Thompson v. Lowell Mach. 
Shop, 4 Cush. 431—^Rivers v. Smith, 
1 Pick. 164. 

28 C.J. p 351 note 48. 

37. Mich.—^Johnson v. Del bridge, 35 
Mich. 436. 

Pa.—^Herring v. Johnson, 5 Phlla. 443 
—Foyle V. Foyle, 1 Phila. 182. 

28 C.J. p 351 note 43. 

3& Iowa.—Randolph v. Heaslip, 11 
Iowa 37. 

Me.—Thompson v. Dyer, 62 A. 76, 100 
Me. 421. 

Nev.—Wearne v. Haynes, 13 Nev. 
103. 

28 C.J. p 351 note 50. 

3J. Ill.—Mulligan v. Alsen, 222 Ill. 
App. 615. 

Tex.—Presnall v. Stockyards Nat. 
Bank, Civ.App., 151 S.W. 873—Pat¬ 
terson V. Seeton, 47 S.W, 782, 19 
Tex.Civ.App. 430. 

28 C.J. p 351 note 51. 

40u ni.—sprout v. Grout, 72 Ill. 456. 
TexL—Kelly v. Gibbs, 19 S.W. 380, 
563, 84 Tex. 143. 

28 C.J. p 351 note 52. 

4L 111.—^Mulligan v. Alsen, 222 IlL 
App. 615. 

Md.—Americah Surety Co. v. Kitz- 
rn^lH^F. IZJS A. 44, 144 Md. 163. 

Pa.—See Bachman v. Monte, 26 


North.Co. 139, affirmed 192 A. 485, 
326 Pa. 289. 

28 C.J. p 351 note 53. 

42. Mich.—Wolcott V. Lenawee Cir. 
Judge. 65 N.W. 286, 107 Mich. 267. 

Wis.—Eau Claire Nat. Bank v. Chip¬ 
pewa Valley Bank, 102 N.W. 1068, 
124 Wis. 520, 109 Am.S.R. 966. 

28 C.J. p 351 note 54. 

43. Pa.—Geist v. Hartman, 1 Pa. 
Dist. 109. 

44. N.H.—Conant v^ Bums, 19 A. 11, 
66 N.H. 99. 

45. Ala.—^Randolph v. Little, 62 Ala. 
396. 

Ill.—^Hannibal & St. J. R. Co. v. 

Crane, 102 HI. 249, 40 Am.R. 581. 
28 C.J. p 352 note 57. * 

48. Wis.—Selz V, Fort Atkinson 
First Nat Bank. 19 N.W. 43, 60 
Wis. 246. 

28 C.J. p 352 note 64. 

Judgment In main action for plain¬ 
tiff against defendant for a sum of 
money, ‘‘together with all costs of 
court in this behalf expended,” in¬ 
cluded all costs that were incident 
to the entire proceeding. Including 
attorney's fee for garnishee.—Mor- 
riss V. First Nat Bank in Dallas, 
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C.C.A.Tex., 45 F.2d 677, law of Texas 
Involved. 

47. Me.—Norris v. Hall. 18 Me. 332. 
Minn.—Schwerin v. De Graff, 19 
Minn. 414. 

43. Mo.—State v. Bick, 36 Mo.App. 
114. 

49. Minn.—Schwerin v. De Graff, 19 
Minn. 414. 

60. Me.—Lewis v. Ross, 37 Me. 230, 
69 AmuD. 49. 

51. Tex.—^Roscoe State Bank v. J. M. 
Radford Grocery Co., Civ.App., 60 
S.W.2d 839. 

52. Tex.—Smith v. Texas & P. R. 
Co., Civ.App., 39 S.W. 969. 

53. Mich.—^Kaufman v. Hude, 37 
Mich. 123. 

64. Fla.—State v. ' Phillips, 64 So. 
814, 61 Fla. 433. 

Mo.—Jackson v. St. Louis & S. F. R. 

Co., 1 S.W. 224, 89 Mo. 104. 

28 C.J. p 352 note 64. 

Sffeot of appeal 

Where plaintiff had a garnishee 
summoned under an attachment and 
judgment on merits was rendered for 
defendant in circuit court during 
March, 1936, term and at the March, 
1938, term of circuit court a man¬ 
date of supreme court affirming judJ- 
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dictions it is the settled practice not to make any 
allowance to a g^arnishee for costs and counsel fee 
until after the final disposition of the case.55 

Relaxation of costs cannot be urged on a motion 
for a modification of the judgment.^^ 

e. Bcview 

Matters with regard to the allowance or disallow- 
ances of costs to a garnishee, which are within the dis¬ 
cretion of the trial court, in general are not reviewable 
on appeal except to determine whether or not there has 
been an abuse of discretion. 

The determination of the trial court as to matters 
with regard to the allowance or disallowance of 
costs to a garnishee, which are within the discretion 
of such court, may not, as a rule, be review-ed on 
appeal,57 except to determine whether or not there 
has been an abuse of discretion.5^ The action of the 
court is reviewable, however, if the garnishee is en¬ 
titled to an allowance as a matter of right and an 
allowance is refused,®^ or if an allowance of costs 
not legally taxable is made.6® 

f. Costs on Appeal 

The determination as to what party is entitled to, or 
liable for, costs on appeal from a Judgment or determina¬ 
tion in a garnishment proceeding depends largely on who 
has appealed and on the result of the appeal. 

If the garnishee appeals from the judgment charg¬ 
ing him, and is unsuccessful on his appeal, he is not 
entitled to costs incurred after such appeal,®^ but, 


on the contrary, is liable to plaintiff for costs.®^ It 
has been held, however, that plaintiff cannot cast 
costs of a writ of error on the garnishee by accept¬ 
ing, after the cause has been submitted to the appel¬ 
late court on writ of error sued out by the garnishee, 
payment of the judgment against the principal de¬ 
fendant, notwithstanding such acceptance requires 
a dismissal of the writ of error.®^ 

WTiere a garnishee who is charged in the lower 
court appeals and has the judgment reversed, he is 
entitled to costs.®^ So, \vhere a garnishee answers, 
disclosing funds, but is discharged on judgment be¬ 
ing rendered in favor of an intervening claimant, 
which judgment is reversed on appeal, he is still 
entitled to his costs.®® His right to costs is not lost 
by reason of the judgment against him having been 
modified in the appellate court, as long as he re¬ 
mains passive and the removal to the higher court 
was not at his instance,®® but, where the garnishee 
has made himself a party litigant and, on appeal by 
plaintiff, judgment for the garnishee is reversed and 
judgment against him is rendered, the garnishee is 
liable for costs of the appeal.®^ 

Where plaintiff appeals and fails to recover from 
the garnishee more than was admitted to be in his 
hands, the garnishee is entitled to costs.®® It has 
been held that the trial court on denying a recovery 
against the garnishee may allow attorney's fees to 
the garnishee for his appearance in the appellate 


ment was filed in circuit court, the 
"judgment term/’ as respects costs, 
was the March, 1936, term, and hence 
circuit court, when nothing had been 
filed at March, 1936, term which 
would carry the matter over, was 
without authority at March, 1938, 
term to enter Judgment against plain¬ 
tiff, on motion of attorneys for gar¬ 
nishee, for attorneys' fees; in such 
case the mandate of supreme court 
affirming Judgment of circuit court 
requiring abatement of attachment 
left no Judicial act to be done by cir¬ 
cuit court, and did not create final 
Judgment.—Christian County v. Dye, 
Mo.. 132 S.W.2d 1018. 

Allowance not prexnatnxe 
Where garnishee’s motion for al¬ 
lowance for expenses under Rev.St. 
1919 § 1869, Rev.Stl939 § 1683, was 
filed after entry of Judgment in his 
favor €Lnd during same term, allow¬ 
ance of motion was not made prema¬ 
turely.—^Hoffman v. Mechanics-Amei> 
lean Nat. Bank of St. Louis, Mo.App., 
287 S.W. 874. 

55. PfL,—Schwartz v. Schwartz, 42 
Pa.Dlst. & Co. 608. 

of fond into court 
In a case in which an appeal was 
taken by the garnishee from a Judg- 

38 


ment against him. the court directed 
the payment into court of a specified 
amount to be held until final adju¬ 
dication, when a determination would 
be made as to what would be a rea¬ 
sonable counsel fee to be allowed to 
the garnishee.—Golder v. Bogash, 27 
Pa.Di8t. & Co. 409. 

58. Mich.—Kraft v. Raths, 7 N.W. 
232, 45 Mich. 20. 

57. D.C.—Morimura v, Samaha, 25 
App,D.C. 189. 

Mass.—Hawkins v. Graham, 128 Mass. 

20 . 

Mich.—^U. S. Life Ins. Co. v. Musk¬ 
egon Cir. Judge, 76 N.W. 618, 117 
Mich. 319, 

28 C.J. p 352 note 66. 

Review of matters of discretion as to 
awarding or taxing costs in general 
see Appeal and Brror § 1636. 

53. D.C.—Morimura v. Samaha, 25 
APP.D.C. 189. 

28 C.J. p 352 note 66. 

69. Mass.—Morrison v. McDermott, 
6 Allen 122. 

Mo.—Ellison v. Ralston, 19 Mo.App. 
537. 

28 C.J. p 352 note 67. 

00. Ga.—Darnell v. Wood, 9 S.B. 282, 
82 Ga. 556. 

28 C.J. p 352 note 6S. 
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01. Mass.—O'Donnell v. Meintire, 99 
Mass. 551. 

28 C.J. p 352 note 69. 

Costs on appeal in general see Costs 
$S 292-403. 

02. Vt—Goddard v. Collins, 25 Vt. 
712. 

28 C.J. p 352 note 70. 

03. Tex.—City Nat. Bank of San 
Antonio v. Steadman, Civ.App., 21 
S.W.2d 23. 

04. Mich.—Lorman v. Phoenix Ins. 
Co., 33 Mich. 65. 

Tex.—^Plfe V. Netherlands Fire Ins. 

Co., Civ.App., 61 S.W. 160. 

Pa.—See Lehrman v. Scherllng, 86 
Pittsb.Leg,J. 420. 

28 C.J. p 352 note 7L 

8& Mass.—Croxford v. Massachu¬ 
setts Cotton Mills, 16 Gray 70. 

66; Vt.—Goddard v. Collins, 25 Vt- 
712. 

67. Tex.—^Presnall v. Stockyards 
Nat. Bank, Civ.App., 151 S.W. 873. 

168. Pa.—Chambers v. Smith, 2 
Chest.Co. 516. 
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court if garnishee should be compelled to appear 
in the appellate court in the event plaintiff should 
appeal.®^ 

It has been held that a motion for an allowance 
to the garnishee for fees and expenses cannot be 
entertained by the appellate court where the claim 
was not made when the cause was submitted to the 
appellate court, notwithstanding the judgment 
against the garnishee has been reversed and the case 
has not been remanded,but that, under such cir¬ 
cumstances, the cause may be remanded to the trial 
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court for the purpose of enabling the garnishee to 
present his claim.'^^ 

g. Security for Costs 

The giving of a bond to secure his costa may be 
waived by the garnishee. 

The giving of a bond by plaintiff to secure the 
trustee’s costs as prescribed by statute may be 
waived by the trustee,'* 2 and, if waived by the trus¬ 
tee, the principal defendant may not take advantage 
of the want of such bond after the trustee has paid 
the execution on the judgment against the trustee.'^S 
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§ 265. Quashal, Dissolution or Discharge 

A garnishee, to be In a position to urge dismissal of 
the garnishment, must first answer the garnishment sum. 
mons. A motion to quash a garnishment is triable by the 
court without the Intervention of a Jury; and at least 
where an abuse or misuse of its process is concerned, it 
has inherent power to inquire summarily, or of Its own 
motion, into the matter and dissolve the writ. 

A garnishee, in order to be in a position to urge 
reasons why the garnishment should be dismissed, 
must first answer the summons of garnishment;'^^ 
and dismissal is erroneous where the answer to the 
summons should have been stricken because not filed 
in time.'^® Further, a garnishment proceeding should 
not be vacated when the garnishee has not filed an 
affidavit of disclosure or nonliability and the time 
for filing such affidavit has not expired.*^® 

It has been held that a garnishee’s petition to dis¬ 
solve the attachment pending trial should be granted 
only in clear cases*^*^ and even then must be support¬ 
ed by facts appearing of record.'^^ 


Construction of statute, A statutory provision 
that a garnishee shall be discharged if the answer 
makes certain facts appear must be given effect, if 
possible,’^® and such construction given all other 
provisions of the garnishment statute as will render 
them in harmony with such provision.^O 

Pozeer of court. The motion to quash a garnish¬ 
ment is triable by the court^i without the interven¬ 
tion of a jury,®2 even though matters dehors the 
record are involved.^2 The whole authority of the 
court, as distinguished from that of the jury, to try 
the questions arising on a motion to dissolve the 
garnishment arises from the manner of their pres¬ 
entation, the presentation being in the form of a 
motion.84 At least where an abuse or misuse of its 
process is concerned, the court has inherent power 
to inquire summarily or of its own motion into the 
matter and to dissolve the writ of garnishment or 
dismiss the proceedings;*® indeed, it has been de¬ 
clared that the power to quash garnishment pro- 


09. Tex.—Casray Oil Corporation v. 
Royal Indemnity Co., Civ.App., 165 
S.W.2d 244. 

TOu Mo.—^Keating v. American Re¬ 
frigerator Co., 32 Mo.App. 293. 

71. Mo.—^Keating v. American Re¬ 
frigerator Co., supra. 

72. N.H.—^Brown v. Dudley, 33 N.H. 
511. 

28 C.J. p 353 note 77. 

Security for costs In general see 
Costa §§ 125-183. 

73. N.H.—^Brown v. Dudley, supra. 

74. Ga.—^Thorpe v. Kittles, 120 S.E. 
645, 31 GaJ^pp. 1. 

7B. Ga.—Kittles v. Thorpe, 114 S.E. 

223, 29 Gia.App. 146. 

73. N.D.—Imperial Elevator Co. v. 

Warren, 217 N.W. 623, 56 N.D. 329. 
77. Pa.—^Vandergrift v. Wartmfua, 
176 A. 758, 116 Pa.Super. 235. 

78: Pa.—^Pasquinelli v. Southern 
Macaroni Mfg. Co., 116 A. 372, 272 
Pa. 463—Vandergilft v. Wartman, 


176 A. 758, 116 Pa.Super. 235— 
Integrity Trust Co. v. Taylor, No. 
1, 17 Pa.Dlst. & Co. 721, affirmed 
167 A. 363, 312 Pa. 3. 

Heferenoe to instrument not In rec¬ 
ord 

Motion to quash foreign attach¬ 
ment writ was held properly refused 
where memorandum of agreement re¬ 
lied on to support motion referred 
to another instrument not made part 
of record.—Valley Butter Co. v. 
Minnesota Co-Op. Creameries’ Ass’n, 
150 A. 157, 300 Pa. 102. 

79. Tex.—Gray v. Armour & Co., 
104 S.W.2d 486, 129 Tex. 612, affirm¬ 
ing Armour & Co. v. Gray, Civ. 
App., 77 S.W.2d 697. 

80. Tex.—Gray v. Armour & Co., su¬ 
pra. 

81. Ind.—Hammond Theatrical Co. 
V. Gregory, 194 N.B. 631, 634, 208 
Ind. 31, quoting Corpus Juris. 

Md.—^Bauernschmidt v. Safe Deposit 
^ Trust Co. of Baltimore, 4 A.2d 

530 


712, 176 Md. 361—^Parrall v. Far- 
nan, 5 A. 622. 

82. Ind.—^Hammond Theatrical Co. v. 
Gregory, 194 N.E. 631, 634, 208 Ind. 
31, quoting Corpus Juris. 

Md.—^Bauemschmidt v. Safe Deposit 
& Trust Co. of Baltimore, 4 A.2d 
712, 176 Md. 361—Parrall v. Far- 
nan, 5 A. 622. 

83. Ind.—^Hammond Theatrical Co. v. 
Gregory, 194 N.B. 631, 634, 208 Ind. 
31, quoting Corpus Juris. 

28 C.J. p 353 note 90. 

84. Ind.—^Hammond Theatrical Co. 
V. Gregory, supra, quoting Corpus 
Juris. 

Md.—^Farrall v. Paman, 6 A. 622. 

85. Ill.—Sellmos v. O’Brien, 46 N.B. 
2d 737, 316 IlLApp. 670. 

Ind.—^Hammond Theatrical Co. v. 
Gregory, 194 N.B. 631, 634, 208 Ind. 
31, quoting Corpus Juris. 

Mo.—Trinidad Asphalt Mfg. Co. v. 
Standard Oil Co., 258 S.W. 64, 214 
Mo.App. 115. 
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ccedings which are regular on their face exists only 
in the authority of the court to correct abuse of its 
process.®® Ordinarily the merits of the action will 
not be inquired into on an application to quash a 
writ or summons of garnishment.®^ The court is 
without power, on dissolving a w’rit of garnishment, 
to adjudicate the rights of the parties in a summary 
manner,®® or to try and determine disputed questions 
of fact affecting the very merits of plaintiffs claim 
rather than his right to the issuance of the writ of 
garnishment;®® and the inherent power of the court 
to prevent abuse of its process does not authorize 
it to determine on summary application before trial 
the truth or falsity of the averments of the affidavit 
for garnishment where by statute the affidavit is 
placed on a plane with a petition or complaint in 
a civil action and its truth is allowed to be contested 
only by answer and a trial of the issues raised there¬ 
by.^® It is held that the power of quashing writs 
in foreign attachment is limited to proceedings that 
are irregular, defective, or improper.®^ 

Retention of control by court; reinstatement after 
dismissal. A judgment discharging a garnishee has 
been said to be in the breast of the court and with¬ 
in its plenary power for the statutory period after 
its rendition.®^ Notwithstanding an order dismiss¬ 


ing the garnishment proceeding, the court retains 
control of the proceeding during the term,^^® and it 
may during that time set aside the order and re¬ 
instate the proceedings^* on motion and a proper 
showing by plaintiff.^#5 W'here the motion to set 
aside is made* during the term, the court mr.y by 
proper orders continuing the motion and reserving 
consideration of the question arising on it retain 
control until a subsequent term.®® 

§ 266. - Nature and Form of Remedy 

A motion Is the common mode of invoking the court’s 
Jurisdiction to quash a writ of garnishment, dissolve the 
proceedings, or discharge the garnishee. The proceedings 
on the motion and the trial and determination thereof are 
summary in character. 

In cases where it is sought, not to have a garnish¬ 
ment discharged as a matter of statutory right by 
the giving of security-, as discussed infra § 274, but 
rather to invoke the jurisdiction of the court to 
quash the writ, dissolve or vacate the proceedings, 
or discharge or release the garnishee, on a showing 
of proper grounds therefor, a motion is the remedy 
generally resorted to,®*^ although in some jurisdic¬ 
tions objection to the proceedings may be interposed 
by affidavit of illegality®® or by a petition for rule 


Wis.—^Klade v. Palmer, 297 N.W. 365, 
237 Wis. 681. 

28 C,J. p 353 note 92. 

86. Mich.—Buckenhizer v. Times 
Pub. Co., 255 N.W. 213, 267 Mich. 
393. 

87 . Wis.—^Marnitz v. Richards, 151 
N.W. 801, 160 Wis, 280. 

88; Pa.—^Lorenz v. Orlcidy, 87 Pa. 

226—^Bell V. Halam, 44 Pa.Co. 26. 
89- Mich.—^Recor v. Commercial & 
Savings Bank, 106 N.W. 82, 142 
Mich. 479, 6 L..R.A.,N.S., 472, 7 

Ann.Cas. 754. 

28 C.J. p 353 note 96. 

90. N.D.—^Park v. Nordale, 170 N.W. 
565, 41 N.D. 361. 

91. Pa.—Steel v. Goodwin, 6 A. 49, 
113 Pa. 288. 

92. Ala,—Garrison v. First Nat. 
Bank, 173 So. 88, 233 Ala. 687. 

93. Ala,—^Prudential Sav. Bank v. 
Looney, 65 So. 770, 187 Ala, 19. 

94. Ala,—^Prudential Sav. Bank v. 
Looney, supra, 

9B, Ala.—^Prudential Sav. Bank v. 
Looney, supra, 

96. Ky.—^Dickinson v. Gray, 8 S.W. 
876, 9 S.W. 281, 10 Ky.L. 292. 

97. Ind.—^Hammond Theatrical Co. 
v. Gregory, 194 N.E. 631, 684, 208 
Ind. 31, quoting Corpus Jlixls. 

Okl.—^Farmers* Nat. Bank v, Tennl- 
son, 217 P. 182, 90 Okl. 216. 

28 .C.J. p 353 note 8L 


Motions and proceedings thereon see 
infra § 272. 

ISotiou disttugnlsliahle from plea 
Motion is distinguishable from 
plea involving matters in pais in that 
It is addressed to, and triable by, the 
court while the plea is an appeal to, 
and triable by, the jury. 

Ind.—^Hammond Theatrical Co. v. 
Gregory, 194 N.E. 631, 634, 208 Ind. 
31, quoting Corpus OTurls. 

Md.—^Farrall v. Faman, 6 A. 622. 

Question held, properly raised by mo. 
tlon 

The question whether spendthrift 
trust funds in hands of garnishee 
were subject to attachment or execu¬ 
tion was a question of law, which 
could properly be raised by garnishee 
by motion to quash.—Bauemschmldt 
V. Safe Deposit & Trust Co. of Balti¬ 
more, 4 A. 2d 712, 176 Md. 351. 
Purposes of motion; stipulation 
Where by stipulation the court is 
asked to dispose of the fundamental 
question involved, it is immaterial 
whether garnishee’s motion should 
have been both to quash the writ of 
foreign attachment because of irregu¬ 
larities apparent on the face of the 
record and for dissolution because it 
appeared that the claim was unen¬ 
forceable.—^McCloskey v. Northdale 
Woolen Mills, 146 A. 846, 296 Pa. 265. 
ISotion to quash inappropriate 
Where record discloses no collect¬ 
able claim, or where a bond is given 
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as permitted by statute, a writ of 
foreign attachment is properly dis¬ 
solved, and a motion to quash is in¬ 
appropriate.—McCloskey v. Northdale 
Woolen Mills, supra. 

98* Ga.—^Wright v. Stewart, 97 S.E. 

193, 22 Ga.App. 655—^Jackson v. 

Barksdale, 87 S.E. 691, 17 Ga.App. 

461. 

Affidavit prior to levy or execution 

(1) Where no le\'y has been made, 
an affidavit of illegality Is properly 
dismissed.—Carter v. Alma State 
Bank, 131 S.E. 184, 34 Ga.App. 766. 

(2) One who sought to defeat gar¬ 
nishment against his employer on 
ground that judgment against plain¬ 
tiff had been satisfied by payment 
could not resort to an affidavit of 
illegality, where, at the time, no ex¬ 
ecution had been issued on which to 
base such affidavit.—^Hullng v. Hul- 
ing, Ga.. 22 S.E2d 832. 

Defective return of service 

If judgment against garnishee is 
based on a return of service which 
is not void, but merely defective and 
incomplete, an affidavit of illegality 
should allege that the service actual¬ 
ly made was not such as is required 
by statute and that service had not 
been acknowledged or waived.—^Tlf- 
ton Compress Co. v. Robinson, 120 
S.E. 701, 31 Ga.App. 360. 

Oamishea answering prematurely 
could not attack, by affidavit of il¬ 
legality, judgment entered on ac- 
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to show cause why the writ should not be quashed 
or the proceedings dismissed.^^ 

A motion to quash a garnishment, the proceedings 
on the motion, and the trial and determination 
thereof, are summary in character.^ At least one 
statute has been construed to exclude a summary 
application as an available remedy to obtain the re¬ 
lease or discharge of a pending garnishment on the 
ground of the falsity of the averments of the affi¬ 
davit for garnishment.^ 

An objection that plaintiff is seeking to garnish 
funds in his own possession cannot be made by mo¬ 
tion to quash.3 

§ 267. - Dismissal or Discharge of Gar¬ 

nishee before Trial 

Trial of the issues between plaintiff and the gar¬ 
nishee is considered supra §§ 232-241. The dis¬ 
missal or discharge of the garnishee before trial of 


the issues in the garnishment proceeding is consid¬ 
ered, in its general and specific aspects, supra §§ 
265-266, and infra §§ 268-275. 

Examine Pocket Parts for later cases. 

§ 268. - Persons Entitled to Move 

A motion for discharge of the garnishee or quashal 
of the garnishment proceedings may be made by de¬ 
fendant or by the garnishee, if the ground relied on Is 
open to such moving party; and in proper circumstances 
other persons, such as an assignee for creditors, may be 
allowed so to move. 

A motion for discharge of the garnishee or for 
quashal or discharge of the garnishment may be, 
and frequently is, made by defendant.^ Defendant 
has a sufficient interest to entitle him to make the 
motion even though he has made a general assign¬ 
ment for creditors,® or has mortgaged the property 
subsequently garnished.® However, defendant is 
not entitled to move to dismiss the garnishment 
where he claims neither title nor possession of the 


count of failure to make further an¬ 
swer required by order entered on 
exceptions to original answer, not¬ 
withstanding failure to give gar¬ 
nishee notice of exceptions.—^Pajme 
V. Brown Const. Co., 162 S.E. 410, 44 
Ga.App. 592. 

99- Wis.—Klade v. Palmer, 297 N. 

W. 365, 237 Wia 681. 

28 C.J. p 353 note 83. 

Xu. Itonlsiana, debtor in garnish¬ 
ment proceeding could sue by rule on 
creditor and sheriff to show cause 
why money should not be released as 
exempt, without coming into court 
by way of intervention or third op¬ 
position; and he could couple with 
the rule a prayer for Injunction 
against further proceeding with the 
seizure.—O3om v. Hodge-Hunt Lum¬ 
ber Co., 121 So. 237, 9 La,App. 418. 

Buie to dissolve attachment 

Judgment debtor's rule to show 
cause why money held by garnishee 
under attachment execution issued 
on judgment should not be decreed 
the property of a third party rather 
than of judgment debtor, and not 
subject to attachment, was in nature 
of a rule to dissolve the attachment. 
—Albert M. Greenfield & Co. v. Rob¬ 
erts, 5 A.2d 642, 135 Pa.Super. 328. 
Buie as not proper proceeding 

‘‘A rule to quash a writ of foreign 
attachment is not the proper pro¬ 
ceeding to determine whether a bill 
of sale and transfer of all its proper¬ 
ty in this state made by defendant 
foreign corporation to a Pennsylvania 
corporation bearing the same name, 
and with the same officers and man¬ 
agement, was in fraud of the form¬ 
er's creditors. . . . That ques¬ 

tion can better be determined on an 
interpleader issue . . . follow¬ 

ing a claim of property by the Penn¬ 


sylvania corporation; or on the an¬ 
swers to interrogatories by the gar¬ 
nishee in the scire facias, and the 
trial of the scire facias before a 
jury."—^Rex v. Paramount Rubber 
Co. of New Jersey, 168 A. 366, 367, 
110 Pa.Super. 536. 

1 . Ind.—^Hammond Theatrical Co. v, 
Gregory, 194 N.E, 631, 634, 208 Ind. 
31, quoting Corpus Juris. 

Md,—Farrall v. Faman, 5 A. 622. 

2 . N.D.—Park v. Nordale, 170 N.W. 
555, 41 N.D. 351. 

28 C.J. p 353 note 86. 

3. Ohio.—Cleveland Sierra Min. Co. 

V. Sears Union Water Co., 4 Ohio 
Dec., Reprint, 208. 

Plaintiff as own garnishee see supra 
§ 33. 

4. Iowa.—^Fidelity & Deposit Co. of 
Maryland v. Seward, 286 N.W. 628, 
226 Iowa 1216. 

Md.—^Bauernschmidt v. Safe Deposit 
& Trust Co. of Baltimore, 4 A.2d 
712, 176 Md. 351. 

Mich.—^Hiles v. Selas Co., 188 N.W. 
354, 219 Mich. 88. 

Okl.—Schuman v. McLain, 61 P.2d 
226, 177 OkL 676—^Row v. Morris, 
49 P.2d 1103, 1106, 174 Okl. 119, 
quoting Corpus Juris—State Bank 
of Stratford v. Keel, 233 P. 433, 
106 Okl. 151. 

W.Va.—Exchange Bank of Manning- 
ton v. Beatty. 147 S.E. 475, 477. 107 

W. Va. 129, citing Corpus Juris. 

28 C.J. p 354 note 4. 

However, it has been held that **in 
an action at law the judge of the 
superior court has no authority to 
dissolve, at the Instance of the de¬ 
fendant in the main suit, a summons 
of garnishment served on the gar¬ 
nishee, based on garnishment pro¬ 

«2 


ceedings instituted by the plaintiff 
in the main case."—Moseley v. Al- 
spaugh, 16 S.E.2d 514, 65 Ga.App. 
772, transferred, see 14 S.E.2d 737, 
192 Ga. 216. 

Befeudaut who has no defense to 
the action may nevertheless move to 
quash garnishment proceedings 
against his property, on the ground 
that it is not subject to garnish¬ 
ment.—^Farmers' Nat Bank v. Tenni- 
son, 217 P. 182, 90 OIcl. 216. 

Effect of prior denial of garnishee’s 
motion 

Adjudication denying garnishee's 
motion to quash did not, on the 
ground of res judicata, preclude 
granting of principal defendants' 
motion, not having been between the 
same parties in interest—Berger v. 
Schenley Distillers Corporation, 269 
N.W. 128, 277 Mich. 169. 

Effect of failure to interpose formal 
pleading 

Where plaintiff took issue with 
garnishee's answer, principal defend¬ 
ant was held entitled to move for 
dismissal of garnishment action de¬ 
spite his failure to interpose formal 
pleading.—Graham v. Zellers, 238 N. 
W. 387, 205 Wis. 547. 

Where gramishee attempted to set 
up debtor’s discharge in bankruptcy, 
and judgment was rendered against 
garnishee, court should have per¬ 
mitted debtor to file motion at same 
term to quash garnishment proceed¬ 
ing.—^England Motor Co. v. Green¬ 
ville Commercial Body Co., 138 So. 
591, 163 Miss. 22. 

5, Kan.— T?. Cox Mfg. Co. v. August, 
32 P. 636, 51 Kan. 59. 

28 C.J. p 354 note 5. 

6. Kan.—Cox Mfg. Co. v. August, 
supreu 
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property garnished and the motion is based on the 
ground that the property does not belong to him but 
to claimant nor can defendant move for discharge 
of the garnishees on the ground that their disclo¬ 
sure fails to show they have property of defendant 
in their hands subject to garnishment, plaintiff not 
being concluded by their answer.^ Defendant is not 
entitled to have the garnishment discharged on the 
ground of a defect in the notice to the garnishee 
which may be waived by the latterand where the 
creditor has taken issue on the garnishee's answer 
and defendant has appeared and asked for a contin¬ 
uance, defendant cannot ask that the garnishment 
summons be quashed for irregularity in the garnish¬ 
ment proceedings.!® 

Defendant has no standing in court to move for 
quashal of a writ of foreign attachment or garnish¬ 
ment until he has appeared,!! at least if the motion 
is grounded on matter in pais.!^ In the absence of 
levy on the property of defendant, and of bond given 
by him to dissolve the garnishment based on the 
judgment against him, he is not such a party to the 
garnishment proceedings as to authorize him to 
interpose an affidavit of illegality.!^ 

Waiver of objection to defendant as movant. An 
objection that defendant, not being a party to the 
garnishment proceedings, has no standing in court 
to make a motion to discharge the garnishee is 
waived when not seasonably interposed.!^ 


*-l garnishee may move for quashal of the pro¬ 
ceedings or his discharge for defects therein or 
other good cause,!® particularly if the proceedings 
are void for want of jurisdiction.!® Where affidavit 
of illegality is the proper procedure, the garnishee 
may avail himself of such remedy.!'^ 

However, it has been held that the garnishee can¬ 
not secure dismissal of the process on account of an 
alleged defect in the declaration.!® A motion for 
discharge of the garnishees will not be entertained 
where it is filed on their behalf by the attorne 3 ' for 
I defendants, and the garnishees have already ap¬ 
peared by counsel of their own selection.!^ 

Other persons. A few statutes have allowed any 
interested person to move for a discontinuance.^® 
A general assignee for creditors may move to have 
the property covered by the assignment released and 
discharged from a garnishment thereof.^! A claim¬ 
ant of the garnished property, according to one 
view, is entitled to move to quash or dismiss for de¬ 
fects apparent on the face of the proceeding,22 or 
to move for discharge of the garnishee on his an- 
swcr,23 but according to another view he is not en¬ 
titled to move to quash or dismiss.^** Even though 
there are good grounds for quashing the writ, they 
cannot be asserted by motion of a person claiming 
to be a creditor of the gamishee.25 
Subsequent attaching creditors may appear and 
contest the liability of a person previously sum- 


7 . Okl.—Row V. Morris, 49 P.2d 1103, 
1106, 174 OkL 119,. quoting Cor¬ 
pus Juris. 

S.C.—Union Buffalo Mills Co. v. Thes- 
mar, 82 S.E. 181, 98 S.C. 1, Ann. 
Cas.l916D 476. 

8. Ohio.—^Myers v. Smith, 29 Ohio 
St. 120—Ascherenka v. Lonsdale 
Mfg. Co., 153 N.B. 150, 20 Ohio 
App. 123. 

9. Iowa.—^Union County Inv. Co. v. 
Messix, 132 N.W. 823, 162 Iowa 
412. 

la Kan.—Septer v. Boyles, 76 P.2d 
771, 147 Kan. 364. 

11. Pa.—^Brock v. Brock, 1 Pa.Co. 
232. 

12. Pa.—United Fireinan’s Ins, Co. 
V. McCartney, 8 Pa.Dist. 110. 

28 C.J. p 364 note 12. 

13. Ga.—Jackson v. Barksdale, $7 
S.E. 691, 17 Ga.App. 461. 

14. Ala.—Murphree v. Mobile, 18 So. 
740, 108 Ala. 663. 

16. Md.—^Bauemschmidt v. Safe De¬ 
posit & Trust Co. of Baltimore, 4 
A2d 712, 176 Md. 351. 

Mich.—Berger v. Schenley Distillers 
Corporation, 269 N.W. 128, 277 

Mich. 159. 

'Wash.—^Van Moorhem y. Roche Har¬ 
bor Lime & Cement Co., 13 P.2d 


496, 498, 169 Wash. 354, quoting 
Corpus Juris. 

28 C.J. p 354 note 15—6 C.J. p 437 
note 22. 

Discharge on answer showing no in¬ 
debtedness or no property in hand 
see supra § 251. 

In Ohio, ‘*we know of no provision 
of the law authorizing a garnishee to 
move for his dismissal. . . . 

The court has no jurisdiction to 
make any order that is binding upon 
him. , . . However, the court 

does have jurisdiction to refuse to 
make an order against the gar¬ 
nishee."—^Hamilton v. Temple, 19 N. 
B.2d 650, 651, 60 Ohio App. 94. 

imder rrauduleut Debtors’ Act of 
Fennsylvania, garnishee has no 
standing to move to quash an attach¬ 
ment for failure to have the re¬ 
quired bond approved by the court. 
—Security Finance Co. v, Murray, 7 
Pa.Di8t. & Co. 463. 

lA Wash.—^Van Moorhem v. Roche 
Harbor Lime & Cement Co., IS P. 
2d 496, 498, 169 Wash, 354, quot¬ 
ing Corpus Juris. 

28 C.J. p 354 note 16. 

17. Oa.—^Wright v. Stewart, 97 S. 
£}. 193, 22 Ga.App. 656. 
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18. Ga.—Merchants' Sz, Mfg. Nat. 
Bank v. Haiman, 5 S.E. 795, 80 Ga. 
624. 

28 C.J. p 354 note 18. 

19. Me.—Jacobs v. Copeland, 54 Me. 
503. 

20 . Mich.—Blake v. Hubbard, 7 N. 
W. 204, 46 Mich. 1. 

21. Kan.—P. Cox Mfg. Co. v. August, 
32 P. 636, 51 Kan. 59. 

28 C.J. p 355 note 21. 

^ Md.—^Ferrall v. Paman, 8 A 819, 
67 Md. 76—Lambden v. Bowie, 2 
Md. 334. 

Dissolution of garnishment by giving 
of bond by claimant see infra S 
292. 

Intervention by claimant see infra 
§ 277. 

23. Mass.—Eastern Fur & Skin Co. 

V. Stemfeld, 123 N.E. 668, 233 

Hass. 210. 

Discharge of garnishee on answer 
generally see supra S 251. 

24. Ga.—^Rossiter v. Carrollton Elec¬ 
tric Light Co., 63 S.B. 233, 6 Ga. 
App. 393. 

28 C.J. p 355 note 24. 

23. Pa.—^Tatem v. Dobbs, 24 Pa.Dist. 
30. 
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moned as the garnishee of their debtor. 2 ® However, 
interveners whose garnishments against the same 
fund were consolidated with plaintiffs cannot ques¬ 
tion the validity of plaintiff’s garnishment on ac¬ 
count of irregularities in the bond and affidavit.27 

§ 269. - Parties Entitled to Oppose 

Oppcsition to discharge of the proceeding, more or¬ 
dinarily, is by the plaintiff but cogarnishees of a gar¬ 
nishee who has denied his indebtedness may oppose his 
discharge. 

As is ap’parent in a number of cases, plaintiff in 
the main suit is entitled to oppose discharge of the 
garnishee or the garnishment proceedings. Dis¬ 
charge of a garnishee who has denied his indebted¬ 
ness may be opposed by his cogarnishees, whose lia¬ 
bility would be increased in the event of his dis- 
charge.28 

§ 270. - Grounds 

a. In general 

b. Property or party not subject to gar¬ 

nishment 

c. Defective or unauthorized proceedings 

a. In General 

Apart from express statutory provisions as to 
grounds, grounds for the quashal or dismissal of garnish¬ 
ment proceedings depend on the statutes and rules gov¬ 
erning the validity and legality of the proceedings, as 
well as the exemption statutes. 


The grounds for quashal or dismissal of garnish¬ 
ment proceedings are subject to general classifica¬ 
tion as follows: (1) The fact that the property or 
funds sought to be reached, or the person sought to 
be held liable as garnishee, are exempt from, or not 
subject to, garnishment process, as discussed infra 
subdivision b of this section. (2) Defects in, or 
lack of statutory authority for, the garnishment pro¬ 
ceedings, discussed infra subdivision c of this sec¬ 
tion. (3) Grounds or causes subsequent to the in¬ 
stitution of the garnishment proceedings, discussed 
infra § 271. More generally, motions to quash, dis¬ 
miss, or discharge garnishment proceedings may be 
made for any good cause, whether a matter of law 
or a matter of fact, which would deny plaintiff’s 
right to the garnishment process.^^ Reasons for 
dismissal may be specified by statute,^® or the 
grounds on which a motion for quashal, dismissal, 
or discharge may be based may be stated therein.^i 
Generally, however, the grounds are not specified 
by statute, but depend on, and are inferable from, 
the statutes and rules governing the validity and le¬ 
gality of the proceedings,32 as well as the exemption 
statutes.33 

If at the time the garnishee is served with proc¬ 
ess he has no property belonging to defendant, or 
is not indebted to him, the garnishment may be dis¬ 
solved and the garnishee discharged.34 

Particular facts and circumstances which have 


26. N.H.—Blalsdell v. Dadd, 14 N.H. 
129. 

28 C.J. p 356 note 26. 

27. Tex,—^Reinertsen v. Bennett, 
Civ.App., 185 S.W. 1027. 

28. Iowa.—Creasap v. Bower, 41 
Iowa 210. 

29. Md.—Bauernschmidt v. Safe De¬ 
posit & Trust Co. of Baltimore, 4 
A.2d 712, 176 Md, 351. 

Pa.—^Pasquinelli v. Southern Macaro¬ 
ni Mfff. Co., 116 A. 372, 272 Pa. 468. 
Grounds not available on motion of 
particular party see supra § 268. 

Matters relatizig' to xi^rlits of parties 
to suit 

Garnishee could not have attach¬ 
ment vacated on grounds setting out 
matters relating solely to rights and 
obligations of parties to suit.—Cleve¬ 
land V. Cleveland, 151 A. 86, 106 N’.J. 
Daw 562. 

Property held as seoxtrlty 

(1) That property had been pledg¬ 
ed to secure note did not give debtor 
right to have garnishment quashed 
before sale of pledge.—^Wm. Brelle 
& Co. V. Green Mountain Dumber Co., 
270 P. 425, 149 Wash. 168. 

(2) An attachment execution nam¬ 


ing a bank in the process of liquida¬ 
tion and its successor as garnishees 
will be dismissed where it appears 
that property of defendant held by 
the old bank had been surrendered 
to the liquidating trustees and that 
said trustees had turned it over to 
the new bank to hold as security for 
a mortgage it granted to defendant, 
for, insofar as the old bank is con¬ 
cerned, it surrendered the property 
of defendant before the attachment 
was issued, and the new bank has a 
right to hold said property as se¬ 
curity for the obligation which it 
accepted on the strength thereof.— 
Kellogg V. Veith, 20 Erie Co., Pa., 335. 

Coo^otlxig claims to fond 

(1) Where garnishee has such no¬ 
tice of conflicting claims to a fund as 
to show the necessity that the rights 
of the different claimants thereto 
should be litigated before he can 
safely admit that it was due to one 
claimant or the other, he is entitled 
to a discharge.—^Vassiliades v. Theo- 
phUes, Tex.Civ,App., 115 S.W.2d 1220, 
error dismissed. 

(2) Defendant*s ownership of prop¬ 
erty as basis for garnishment see su¬ 
pra § 71. 

(3) Joint or several ownership see 
supra §§ 73-74. 
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30. Ala.—Ralls v. Alabama Steel & 
Wire Co., 39 So. 869, 143 Ala. 620. 

28 C.J. p 355 note 33. 

VxLder TTnlfoxm Stock Transfer Act 
Pa.—Bateh v. Shihadeh, 21 Pa.Dist 
& Co. 70, 50 Montg.Co. 143. 

31. Iowa.—Greaves v. Posner, 82 N. 
W. 1022, 111 Iowa 661. 

32. Wash.—^Williams v. Edelstein, 
263 P. 596,. 143 Wash. 198. 

28 C.J. p 365 note 35. 

33. Minn.—McCleery v. Davidson, 
195 N.W. 1016, 157 Minn. 283. 

Pa.—^Provident Trust Co. v. Roth¬ 
man, 183 A. 793, 321 Pa. 177, 104 
A.D.R. 1276, followed In Washing¬ 
ton Trust Co. V. New York Dlfe 
Ins. Co., 183 A. 798. 321 Pa. 188. 

28 C.J. p 355 note 36. 

34u Colo.—Green v. Green, 113 P.2d 
427, 108 Colo. 10. 

Ill.—Rowoldt, for Use of Flanagan 
V. Cook County Farmers Mut. Ins. 
Co., 26 N.B.2d 903, 306 IlLApp. 
93. 

Iowa.—Malone v. Moore, 227 N.W. 

169, 208 Iowa 1300. 

Pa.—^Kellogg V. Veith, 20 Erie Co. 
335. 

Disclosure of lack of property by 
pleading 

Ala.—Thompson v. Hill Grocery Co,, 
181 So. 272, 236 Ala. 66. 
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been held insufficient as grounds for quashing the 
writ include the fact that the garnishee has in his 
possession more money owing to defendant than de¬ 
fendant owes plaintiff,35 that no judgment has been 
entered against defendant at the time the motion to 
quash is made,35 and that a receiver has been ap¬ 
pointed for defendant in another state and a for¬ 
eign attachment which is valid as to any amount 
cannot be dissolved either in whole or in part.33 

Whether or not in any case a motion to dismiss 
the garnishment proceedings can be sustained on the 
ground that the action was prematurely brought, 
it cannot be sustained on this ground where the 
court has already decided in the main action that 
plaintiffs claim is due and he is entitled to judg¬ 
ment, and the decision has not been set aside.39 
Where a rule to set aside the original judgment, all 
proceedings to be stayed meanwhile, has been dis¬ 
charged, a rule to show cause why an attachment 
execution, issued before the original rule was tak¬ 
en, should not be set aside, must also be dis¬ 
charged.^® 

Prior issuance of garnishment process to recover 


the same debt is not alone good ground for dismissal 
of the proceedings.^^ 

Ciiil death. It is not good ground for dismissing 
a garnishment that, by reason of defendant's con¬ 
viction of crime and sentence, his rights of property 
have, by operation of law, been divested and trans¬ 
ferred to another or have been suspended. **3 

b. Property or Party Not Subject to Gamisb- 
ment 

It is a ground for dismissal of a garnishment pro¬ 
ceeding that either the property or the garnishee is not 
subject to garnishment process. 

It is ground for quashal or dismissal of gar¬ 
nishment process that the property, fund, or debt 
in question cannot be reached thereby, either be¬ 
cause it is in custodia legis,^3 or because it does 
not come within the statutory description of debts 
or property which may be reached by garnish¬ 
ment,^^ or because it constitutes exempt personal 
earnings or wages,*^5 or other exempt property^® of 
defendant, or, except in the case of fraud,be¬ 
cause it was assigned by defendant before the gar¬ 
nishment was obtained,^3 or because it is not within 


Xeb.—Orchard & Wilhelm Co. v. 
North, 280 N.W. 272, 135 Neb. 39— 
Early v. Belgrad-Hord Co., 277 N. 
W. 596, 133 Neb, 884, followed in M. 
Shonsey Co. v. Belgrade-Hord Co., 
277 N.W. 697, 133 Neb. 886. 

Pa.— Marano v. Granata, 24 A.2d 148, 
147 Pa.Super. 658. 

SEoney due oxily on oonting'enoy 

(1) The fact that money or any 
other thing is not due to defendant 
absolutely and without any contin¬ 
gency is a proper ground for dis¬ 
charge of the garnishment proceed¬ 
ing.—Banionis v. Lake, 193 N.E. 731, 
289 Mass. 146. 

(2) However, a garnishee Insur¬ 
ance company which agreed to in¬ 
demnify defendant on a contingency 
which had not occurred could not set 
up such fact as grounds for quashing 
the garnishment.—^London Lanca¬ 
shire Indemnity Co. v. Cosgrifif, 125 
A. 529, 144 Md. 660. 

Where balance of aoconsLts favors 
tnurtee in trustee process, as between 
him and defendant, as a result of 
set-off of claims arising out of the 
same transaction, he is entitled to be 
discharged.—^Allin v. Georgas, 5 N.E. 
2d 27, 296 Mass. 70. 

35. Pa.—Diamond City Beef Packing 
& Provision Co. v. Murdoch-James 
Co., 113 A. 666, 270 Pa. 455. 

28 C.J. p 365 note 37. 

36. Ariz.—^Regan v. O^Steen, 63 P.2d 
861, 47 Ariz. 87. 

37. Pa.—Smith v. Electric Machin¬ 
ery Co., 83 Pa.Super. 143. 

^38. Pa.—S. Catanzaro & Sons v. 


Brown, 123 A. 491, 278 Pa. 548— 
Dziwbczynski v. Soja, 30 DehCo 
258. 


45. Iowa.—^Dolan v. Simmons, 115 
N.W. 479, 139 Iowa 64. 

28 C.J. p 356 note 46. 


39. Minn.—Iselln v. Simon, 64 N.W 
143, 62 Minn. 128. 

40. Pa.—^Engle v. Ermish, 1 Kulp 36. 

41. Minn.—^Hopkins v. McCusker, 
114 N.W. 468, 103 Minn. 79. 

28 C.J. p 355 note 41. 

Prior issuance in another state 
Alleged fact that, at time writ of 
garnishment was Issued in suit by 
commonwealth of Massachusetts, 
there was pending in Massachusetts 
a proceeding tantamount to garnish¬ 
ment, wherein assets more than suf¬ 
ficient to pay debt Involved and al¬ 
leged to belong to defendant were 
impounded by injunction, did not 
Justify the quashing of the garnish¬ 
ment writ on the ground that it con¬ 
stituted a double levy and an abuse 
and misuse of process.—Common¬ 
wealth of Massachusetts v. United 
North & South Development Co., Tex. 
Civ.App., 160 S.W.2d 663. 

421 Mo.—Wise v. Hull, 32 Mo. 209. 
28 C.J. p 366 note 42. 

43. Iowa.—Sioux Palls Broadcasting 

Ass’n V. Henry Field Co., 286 N.W. 
166, 226 Iowa 874—^Malone v. 

Moore, 227 N.W. 169, 208 Iowa 1300. 

28 C.J. P 356 note 44. 

Garnishment of funds in custodia 
legis see supra §§ 44-56. 

44 . Mass.—^Bauionis v. Lake, 193 N. 
E. 731, 289 Mass. 146. 

28 C.J. P 356 note 45. 

Property and claims subject to gar¬ 
nishment see supra SS 69-118. 
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Partial exemption 

If only part of funds seized by 
foreign attachment is exempt there¬ 
from, attachment v.’ill not be dis¬ 
solved.—McCloskey v. Northdale 
Woolen Mills. 145 A. 846, 296 Pa. 265. 

46. AxuLnity certificates and income 
therefrom 

Pa.—Provident Trust Co. v. Rothman, 
183 A. 793, 321 Pa. 177, 104 A.L.R. 
1275, followed in Washington Trust 
Co, V, New Tork Life Ins. Co., 183 
A. 798, 321 Pa. 188. 

Proceeds of sale of homestead 
Minn.—^McCleery v. Davidson, 195 N. 
W. 1016, 157 Minn. 283. 

TTnder Uniform Warehonse Seceipts 
Act § 25, where negotiable warehouse 
receipts covering goods are not sur¬ 
rendered, nor their negotiation en¬ 
joined before laying of writ of at¬ 
tachment thereon, attachment by gar¬ 
nishment is invalid and properly 
quashed.—International Bedding Co. 
V. Terminal Warehouse Co., 126 A. 
902, 146 Md. 479, 40 A.L.R. 960. 

47. Ill.—Clark Street Bldg. Corpora¬ 
tion V. Kryl, 14 N.B.2d 963, 295 Ill. 
App. 481. 

I Pa.—^Welmet Building & Loan A8S*n 
V. Matchica, 165 A. 227, 310 Pa. 275. 

48. Ohio.—^Hamilton v. Temple, 19 
N.E.2d 650. 60 Ohio App. 94. 

Contra Stewart v. Stewart, 193 A. 

860, 127 Pa.Super. 667. 

Claims of third persons see Infra SS 
276-292. 
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the jurisdiction.^^ 

It is also ground for dissolution of the garnish¬ 
ment that the person against whom it is directed is 
not subject to the process of garnishment,5^^ as 
where the garnishee is the personal representative 
of decedent,5i or is a municipal or other public cor- 
poration.52 

a Defective oir Dnautliorized Proceedings 

Numerous defects and irregularities in proceedings for 
garnishment have been held grounds for dismissal or 
discharge of the process, such as irregularities in con¬ 
nection with Jurisdiction and the service of process, and 
failure to make and file the required affidavit and bond; 
other defects, such as a mere clerical mistake in the writ 
or summons, have been held not to constitute such 
ground. 

It is held that defects in the proceedings constitut¬ 
ing an irregularity may be availed of on motion to 


quash whether or not they are apparent on the face 
of the proceedings,53 and that evidence dehors the 
record may be a ground for quashing the writ, as 
where it puts plaintiff out of court but in some 
cases courts have declined to quash for matters not 
appearing in the record or on the face of the pa- 
pers.55 

Among matters which have been held good ground 
for dismissal or discharge of the process are plain¬ 
tiffs failure to state a cause of action lack of 
statutory authority for the garnishment,57 as where 
garnishment is not authorized in an action of the 
nature of that brought,®^ or, where the statutory 
conditions or grounds for garnishment, such as non¬ 
residence of defendant®® or the fact that defendant 
does not have in the county subject to execution suf¬ 
ficient property to satisfy plaintiffs demand,®® are 
not present; want of jurisdiction of partiesun- 


4Bm Ga.—^Beasley v. Lennox-Halde- 
man Co., 42 S.B. 385, 116 Ga. 13. 

28 C.J. p 356 note 48. 

Jurisdiction generally over property 
garnished see supra S§ 124-127. 
Paxtioular property held within 
oouxt’s juxlsdiotloxL 
Mich.—Joy v. Two-Bit Corporation, 
283 N.W. 45, 287 Mich. 244. 

50. Mich.—Berger v. Schenley Dis¬ 
tillers Corporation. 269 N.W. 128, 
277 Mich. 169. 

28 C.J. p 356 note 49. 

Who may he made garnishee see su¬ 
pra §§ 25-68. 

61. Ohio.—Orlopp v. Schueller, 73 
N.B. 1012, 72 Ohio St. 41, 106 Am. 
S.R. 583, 2 Ann.Cas. 919. 

28 C.J. p 356 note 60. 

Executors and administrators as sub¬ 
ject to garnishment see supra $ 52. 

52. Pa.—Charles B. Scott Co. v. Guz- 
zi, SO Pa.Dist. & Co. 608, 38 Lack. 
Jur. 200. 61 York Leg.Rec, 139. 

28 C.J. p 356 note 51. 

53. Md.—^Lambden v. Bowie, 2 McL 
334. 

Requisites of garnishment proceed¬ 
ings see supra §§ 119-171. 

Defects and Izregnlaxities in. in. 
stitntion of garnishment proceeding 
constitute ground for a motion to va¬ 
cate, quash, or dissolve writ of gar¬ 
nishment.—Cold Metal Process Co. v, 
McLouth Steel Corporation, C.C.A. 
Mich., 126 P.2d 186, applying law of 
Michigan. 

54. Pa.—^Provident Trust Co. v. 
Rothman, 183 A. 793, 321 Pa. 177, 
104 A.L.R. 1276, followed In Wash¬ 
ington Trust Co. V. New York Life 
Ins. Co., 183 A. 798, 321 Pa. 188— 
Pasquinelll v. Southern Macaroni 
,Mfg. Co., 116 A. 372, 272 Pa. 468. 

Drenying pladntiiTs right to attach 
A. motion to quash m^y be inter¬ 
posed for reasons apparent from the 


face of the proceedingrs, or for mat¬ 
ters of law or of fact denying plain¬ 
tiff's right to attach.—Bauernschmidt 
V. Safe Deposit & Trust Co. of Balti¬ 
more. 4 A.2d 712, 176 Md. 351. 

55. Pa.—Integrity Trust Co. v. Tay¬ 
lor, No. 1, 17 Pa.Dist. 721, affirmed 
167 A. 363, 312 Pa. 3—Scranton Fi¬ 
nance Co. v. Lawless, 39 Lack.Jur. 
208. 

28 C.J. p 356 note 54. 
fundamental irregularity required 
Pa,—Provident Trust Co. v. Roth¬ 
man, 183 A. 793, 321 Pa. 177, 104 A. 
liuR. 1275, followed in Washington 
Trust Co. v. New York Life Ins. 
Co.. 183 A, 798. 321 Pa. 188—Chris¬ 
tian, to Use of Bethany Coal Co., 
v. Bennett, 175 A. 494, 317 Pa. 23— 
Pasquinelll v. Southern Macaroni 
Mfg. Co., 116 A. 372, 272 Pa, 468— 
Stewart v. Stewart, 193 A. 860, 127 
Pa.Super. 567—^Dziwbczynski v. So- 
Ja, 30 DeLCo. 258. 

SO. Pa.—Pottash v. Albany Oil Co., 
118 A. 317, 274 Pa, 384—Stewart 
v. Stewart, 193 A. 860, 127 Pa. 
Super. 667. 

28 C.J. p 353 note 93. 

57. Mass.—MacCormac v. Hannan, 
143 N.E. 270, 248 Mass. 86. 

Wis.—Klade v. Palmer, 297 N.W. 365, 
237 W-is. 681. 

28 C.J. p 356 note 55. 

SnAoiency of defendant’s property to 
satisfy demand 

It is duty of court to dissolve gar¬ 
nishment process, and release prop¬ 
erty of defendant therefrom, on mo¬ 
tion of defendant, when it is made 
to appear that he has property, lia¬ 
ble to execution, sufficient to satisfy 
plaintiff's demand.—Schuman v. Mc¬ 
Lain, 61 P.2d 226. 177 Okl. 676—State 
Bank of Stratford v. Keel, 233 P. 483, 
106 Okl. 161. 

I^aok of authority of officer 

Where state tax collector, on be¬ 
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half of the state, commenced attach¬ 
ment proceedings against nonresi¬ 
dent defendants, wherein a munici¬ 
pality is sought to be made garnishee, 
to collect excise taxes claimed to be 
due under sales tax law from nonresi¬ 
dent construction companies, to 
which municipality was allegedly In¬ 
debted, it was error to overirule mu¬ 
nicipality's motion to dismiss pro¬ 
ceedings as to it, since collector wa^ 
not authorized to bring proceedings 
on behalf of the state to collect the 
tax.—City of Natchez v. Craig, 3 So. 
2 d 837, 191 Miss. 667. 

58. Mass.—MacCormac v. Hannan, 
143 N.B. 270, 248 Mass. 86. 

28 C.J. p 356 note 66. 

Aotloa. founded on contract required 
Mich.—Shevin v. Venderbush Co., 273 
N.W. 780, 280 Mich. 499. 

Wis.—^Klade v. Palmer, 297 N.W. 366, 
237 Wis. 681—Brown v. Siegel, 210 
N.W. 688, 191 Wis. 256. 

28 C.J. p 356 note 56 [a] (2). 

59. Pa.—Bloom v. Littman, 44 Pa. 
Co. 24. 

28 C.J. p 356 note 57. 

08, Okl.—Scott V. Waples-Painter 
Co., 176 P. 764, 74 Okl. 52. 

Affidavit ''notoriously untrue” 

A contention that the writ should 
be quashed because of the ''notori¬ 
ous untruth" of the allegation, in the 
application, that defendant did not 
have property, subject to execution, 
in the county In which the writ was 
issued, sufficient to satisfy plain¬ 
tiff's debt, has not been upheld.— 
Camden Fire Ins. Ass'n v. First Nat. 
Bank, Tex.Civ.App., 84 S.W.2d 889, 
890, error dismissed. 

61. Iowa.—Greaves v. Posner, 82 N. 

W. 1022, 111 Iowa 651. 

Md.—^Bruce v. Cook, 6 Gill & X 346. 
28 C.J. p 357 note 59. 
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authorized proceeding by attorney ;62 lack of vitality 
in the judgment or execution on which the process 
issued;®^ improvident issuance of the process;®^ 
abuse of process;®® or want of sufficient or proper 
service thereof;®® the fact that the summons to the 
garnishee is made returnable in less time than that 
allowed by law ;®7 failure to make and file the affi¬ 
davit®® and bond®® required by statute to obtain 
process of garnishment; insufficiency*^® or falsity^i 


of the affidavit, although there is authority holding 
that untrue statements in the affidavit are not a 
basis for quashal of the \vrit;^2 consolidation of 
proceedings on two executions in the affidavit and 
bond for garnishment variance in the attachment 
from the affidavit failure to furnish a copy of the 
declaration on demand as required;*^® failure to 
make a demand which is required by statute and 
which is jurisdictional ;7® defects in the attachment 


62. Ga.—^Arnold v. Citizens* & South¬ 
ern Nat, Bank, 170 S.S. 316, 47 Ga. 
App. 254. 

63. Ill.—Selimos v. O’Brien, 45 N. 
E.2d 737, 316 Ill.App. 670. 

28 C.J. p 357 note 60. 

Betuzn of atxUa hona hy order of 
plaintiff 

Ill.—^Kelly V. Marks, 264 IlLApp. 402. 
28 C.J. p 357 note 60 [b]. 

64u Ill.—Chanute v. Martin, 25 Ill. 

63—Pierce v. Wade, 13 Ill.App. 185. 
28 C.J. p 367 note 61. 

65. U.S.—Cold Metal Process Co. v. 
McLiOuth Steel Corporation, C.C.A. 
Mich., 126 P.2d 185, applying law 
of 'Michigan. 

Power of court to quash for abuse of 
process see supra § 265. 

Asslgniuent of claim to enable as¬ 
signee to gamlslL assignor was held 
^abuse of process*’ justifying dis¬ 
missal of garnishment proceedings, 
where defendant had offset in amount 
greater than claim assigned, and no 
consideration for assignment was al¬ 
leged.—Buckenhizer v. Times Pub. 
Co., 255 N.W. 213, 267 Mich, 393. 
^Fishing expedition” 

In suit to enforce liability of stock¬ 
holders where one of the attorneys 
for the creditors made an affidavit 
for garnishment stating that he had 
Just reason to believe that twenty- 
seven different named banks were in¬ 
debted to the judgment debtor, mo¬ 
tion of one of the banks to quash 
garnishment summons and discharge 
it as garnishee was properly sus¬ 
tained.—Cohen v. North Avenue State 
Bank, 26 N.E.2d 691, 304 IlLApp. 413. 
Excess impoundmeiLt of fimds 
Order quashing second series of 
garnishment writs on ground of 
abuse of process was held justified 
in suit on demand of three thousand 
six hundred twenty one dollars where 
by stipulation and court order three 
thousand dollars was Impounded un¬ 
der first series of writs and remain¬ 
der of funds released, and ten thou¬ 
sand dollars additional was impound¬ 
ed by second series of writs, and 
plaintiff rejected proposal to reduce 
additional amount impounded to one 
thousand five hundred dollars.—^Tsin- 
gos V. Michigan Packing Co., 260 N. 
W. 783, 272 Mich. 7. 


66. Ga—Pordesh v. Rackley, 8 S.E. 
2d 451, 62 Ga.App. 383. 

Kan.—Rafter v. Hurd, 300 P. 1078, 
133 Kan. 505. 

28 C.J. p 357 note 59 [al. 

Service generally see supra §§ 156, 
167. 

Service on persons jointly liable 
Where two or more persons are 
jointly liable as trustees, all should 
he served with process, and if this 
is not done, the one or more served 
should be discharged, except where 
some are nonresidents or where there 
will be no loss or Inconvenience to 
those summoned.—Cumane v. Cur- 
nane, 27 N.E.2d 714, 306 Mass. 74. 

67. Mo.—^Abeles v. Priedberg, 84 
Mo.App. 667. 

68. Ark.—Fletcher v. Menken, 37 
Ark. 206. 

OkL—Arnold v. McLellan, 112 P. 

1018, 27 Okl. 598. 

Affidavit held proper or sufficient 
Mich,—Shevin v. Venderbush Co., 273 
N.W. 780, 280 Mich. 499. 
Jnrlsdictioaal defects 
Where jurat to affidavit for writ 
of garnishment was made fifteen 
days before application for writ of 
grarnishment was filed, the federal 
district court had Jurisdiction to 
quash writ of garnishment because 
of jurisdictional defects in the pro¬ 
ceeding.—Cold Metal Process Co. v. 
McLouth Steel Corporation, C.C.A. 
Mich., 126 P.2d 185, applying law of 
Michigan. 

69. Ky.—Coggins v. Coggins, 159 S. 
W.2d 4. 289 Ky, 570. 

Tex.—Commonwealth • of Massachu¬ 
setts V. United North & South De¬ 
velopment Co., Clv.App., 160 S.W.2d 
563. 

Wash,—^Van Moorhem v. Roche Har¬ 
bor Lime & Cement Co., 13 P.2d 
496, 497, 169 Wash. 364, citing 
Corpus tTaxis. 

28 C.J. p 367 note 68. 

Amount of bond 

Garnishment bond which was less 
than double the amount claimed if 
attorney’s fee was included was in¬ 
sufficient under statute providing 
that bond in garnishment proceeding 
shall be double the amount of the 
"debt claimed” €uad therefore garnish¬ 
ment writ was properly quashed.^— 
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Commercial State Bank v. Curtis, 109 
P.2d 558, 7 Wash.2d 296. 

TO. Mich.—^Widrlg v. Ernest Kou- 
wen Hoven, Inc., 226 N.W. 874, 248 
Mich. 167. 

Wash.—Bassett v. McCarty, 101 P.2d 
675, 3 Wash.2d 488. 

28 C.J. p 357 note 66. 

Sufficiency of affidavit generally see 
supra 5S 142-143. 

Failure to aver identity or chAxaoter 
of party 

Pa.—Morinelli v. H. P. Garin Co., 100 
Pa.Super. 510. 

Tex.—Abadie v. Gaylor Oil Co., Civ. 
App.. 129 S.W.2d 319. 

Appearance of Judgment debtor In 
garnishment proceeding does not 
cure fatally defective affidavit— 
Abadie v. Gaylor Oil Co., supra. 

Affidavit h^d sufficient 
Pa.—S, Catanzaro & Sons v. Brown, 
123 A. 491, 278 Pa. 548. 

Tex.—Commonwealth of Massachu¬ 
setts v. United North & South De¬ 
velopment Co., Civ.App., 160 S.W.2d 
563. 

Judgment as best evidence 

In the absence, from the record, of 
the Judgment on which garnishment 
proceeding was based, motion to 
quash affidavit for failure to allege 
facts of which Judgment was best 
evidence was properly overruled, 
since the court could take Judicial 
notice of the existence and contents 
of the Judgment.—Becker v. Cooper. 
Tex.Civ.App., 22 S.W.2d 1083, error 
dismissed. 

71- Pla.—^Pleasant Valley Farms & 
Morey Cond^^nsery Co. v. Carl, 106 
So, 427, 90 Fla. 420. 

28 C.J. p 357 note 66. 

72. Tex—^Pirst Nat. Bank in George 
West v. Frost Nat Bank of San 
Antonio, Civ.App., 142 S.W.2d 655, 
error dismissed, judgment correct 
—First Nat. Bank v. Guinn, Civ, 
App., 57 S.W.2d 880. 

73. Ga.—^Wright v. Stewart, 97 S. 
R 193, 22 Ga.App. 655. 

74. Ala.—Woodley v. Shirley, Minor 
14. 

75. Mass.—^Bowles v. Palmer, 61 N. 
R 971, 180 Mass. 169. 

76. Ohio.—Hughes v. Shields, 28 
Ohio Cir.Ct 206. 
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laid in the hands of the garnishee;'^" and lack of 
reasonable diligence on plaintiff’s part in prosecuting 
the proceedings 

Dismissal of the proceedings should not be had 
on account of failure of the affidavit or bond to 
make apparent matter which is not required by the 
statute to be stated therein or entered thereonJ® 
A mere defect in the bond is not ground for quashal 
of the proceedings,so although it has been held oth¬ 
erwise where plaintiff declined to execute a perfect 
bond;Si nor is it ground for quashal of the writ in 
any case that the penalty named in the garnishment 
bond is a few cents less than the requisite double 
of the amount claimed.^^ 

Among irregularities which have been held not to 
be grounds for discharge are detention by the sher¬ 
iff of the fieri facias on which the garnishment proc¬ 
ess issued, beyond the statutory time;S3 nonjoinder 
of other joint obligors as garnishees;®^ the failure 
of plaintiff to comply with an order to specify what 
property of defendant he intends to prove to be in 
the hands of the party interrogated as garnishee 
the clerk’s indorsing on the affidavit and writ the 
docket number of the original suit;®® and the fact 
that the writ was made, indorsed, and entered by 
the garnishee as attorney for plaintiff.®^ A mere 
clerical mistake in the writ®® or summons®® is not 
ground for quashal. 

The garnishment will not be dissolved for defects 
in the proceedings where the proceedings, as cor¬ 
rected and amended, are in substantial compliance 
with the statutory provisions.®® 

Where, after service of attachment by summons 
of garnishment and answer by the garnishee admit¬ 
ting funds in possession, a judgment was rendered 
on the attachment against the funds caught by the 


garnishment, the garnishment proceeding was not 
subject to dismissal on the ground that the judgment 
on the attachment may have been illegal in so far 
as it was also a general judgment in personam 
against defendant.®^ 

An alias zvrit naming as garnishees persons other 
than those mentioned in the original writ will be 
quashed where it appears that the original writ had 
been served on the garnishees therein named;®- but 
the fact that alias summons against defendant had 
no proper basis in the return to the original sum¬ 
mons is not ground for quashal of the garnish¬ 
ment.®® 

Collusion between the garnishee and plaintiff to 
secure the latter’s claim against defendant’s prop¬ 
erty is not good ground for dissolution of the pro¬ 
ceedings.®^ 

§ 271. - Subsequent Matters as Dissolu¬ 

tion or Ground for Dissolution 

a. In general 

b. In main action or garnishment pro¬ 

ceeding 

c. Other actions or proceedings 

d. Other matters 

a. In General 

Garnishment proceedings may be dissolved for vari¬ 
ous causes arising after their Institution. 

Garnishment proceedings may be dissolved for a 
great variety of causes arising after their institu¬ 
tion, as discussed infra this section. 

In the absence of a saving clause in a repealing 
act, the repeal of a statute authorizing garnishment 
proceedings has the effect of quashing all pending 
and undetermined garnishment proceedings institut- 


77- Md.—Johnson v. Liemmon, 87 Md. 
336. 

28 C.J. p 367 note 71. 

78. Wash.—Wooding: v. Pugret Sound 
Nat. Bank, 70 P. 223, 225, 11 Wash. 
527. 

*‘WaitixLg' for two years after the 
service before citing: the g:amishees 
to appear and answer should be held 
equivalent to an abandonment of 
said proceedlng:s, regrardless of . . 

whether such final action was barred 
by the statute of limitations.”— 
Wooding: V. Puget Soimd Nat. Bank, 
supra. 

79. Tex.—^Pirst Nat. Bank in George 
West V. Frost Nat. Bank of San 
Antonio, Civ.App., 142 S.W.2d 656, 
error dismissed. Judgment correct. 

23 C.J. p 367 note 72. 

80w Ariz.—^Regan v. O’Steen, 53 P.2d 
861, 47 Ariz. 87. 


Ind,—^Humphry v. City Nat. Bank of 
Evansville, 130 N.B. 273, 190 Ind. 
293. 

Where bond identlfled original 
oanse of action by number and other¬ 
wise, it was sufficient on motion to 
quash.—^Wise & Jackson v. Nott, Tex. 
C1V.APP., 283 S.W. 1110, 

81. Ala.—Merchants Bank v. An¬ 
drews, 8 Port. 404. 

82. Tex.—Modern Dairy & Creamery 
Co. V. Blanke & Hauk Supply Co., 
Civ.App., 116 S.W. 154. 

83. Lia.—^Dockham v. New Orleans, 
26 Lia.Ann. 302. 

84. Mass.—Sabin v. Cooper, 15 Gray 
532. 

28 C.J. p 368 note 76. 

85. La.—^Florence v. Torke, 2 La. 
Ann. 995. 

88 . Tex.—Dodson v. Warren Hard¬ 
ware Co., Civ,App., 162 S.W. 962. 
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87. N.H.—Kelley v. McMinniman, 58 
N.H. 288. 

88 . Mich.—Culotta v. National Grow¬ 
ers’ & Shippers' Sales Co., 183 N. 
W. 33, 214 Mich. 177. 

28 C.J. p 358 note 80. 

89. Mich.—^Millard v. Lenawee Cir. 
Judge, 64 N.W. 1046, 107 Mich. 134. 

28 C.J. p 358 note 81. 

90. N.C.—Best V. British & Ameri¬ 
can Mortg. Co., 38 S.E. 923, 128 N. 
C. 361. 

9L Ga.—Gaston v. Jackson Nat. 
Bank, 163 S.E. 265, 45 Ga.App. 106. 

92. Pa.—Glenny v. Boyd, 26 Pa. 
Super. 380. 

93. Mich.—Axtell v. Gibbs, 18 N.W. 
395, 52 Mich. 639. 

94. Wis.—Barber v. Walker, 26 Wis- 
44. 

28 C.J. p 368 note 85. 
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ed thereunder.The garnishment will be consid¬ 
ered dissolved where an agreement for dissolution is 
made by all the parties and has been acted on in 
good faith by the garnishee.^^ 

b. In Main Action or Gamishment Proceeding 

(1) In general 

(2) Abandonment of, or delay in, prose¬ 

cution 

(1) In General 

Grounds for dissolution or discontinuance of garnish¬ 
ment proceedings include failure to obtain Judgment 
against the defendant, or, if obtained, the vacation or 
setting aside of such Judgment, loss of Jurisdiction of the 
garnished property, and an addition of new parties which 
is tantamount to a new cause of action. 

Matters which have been held grounds for disso¬ 
lution or quashal of garnishment proceedings, or 
discharge of the garnishee, include loss of jurisdic¬ 
tion of the garnished property arising from a fail¬ 
ure of the court to make the proper orders with re¬ 
lation to the property,®^ election by all the parties to 
consider a deposit in court as a fund in controver¬ 
sy,®* dismissal of the attachment on which the gar¬ 
nishment is based,®® although there is authority to 
the contrary,^ and an admission by plaintiffs attor¬ 
ney, at the trial of the issues framed in the gar¬ 
nishment proceedings, that defendant made a gift 
of the garnished property to the garnishee prior to 


the time when the indebtedness from defendant to 
plaintiff arose and a subsequent attachment, in 
the same action, of defendant’s property in the gar¬ 
nishee’s hands discharges him pro tanto.* The 
quashal of execution against defendant entitles him 
to quashal of garnishment proceedings based there- 
on.4 

Judgment for defendant, or failure to recover 
against him, discharges or discontinues all pending 
garnishment proceedings,^ unless the judgment for 
defendant, as one of dismissal of the main action, 
has been appealed from.* Also the reversal of judg¬ 
ment against defendant without remand, or its set¬ 
ting aside or vacation, terminates the garnishment," 
or annuls a judgment against a garnishee in the 
same proceeding.* Under a statute so providing, a 
garnishee is discharged if, at the time when an or¬ 
der discharging the garnishee is made, plaintiff fails 
to announce his purpose to appeal therefrom.® 

In jurisdictions where the garnishment or trustee 
proceedings are to be first disposed of, the issuance 
or levy of execution by plaintiff against or on land 
or other property of defendant discharges the gar¬ 
nishee,^® even though plaintiff cannot hold the prop¬ 
erty levied on however, there is authority for the 
view that taking a general money judgment against 
defendant, and issuing execution which is returned 
unsatisfied, is not a waiver of the lien of the gar- 
nishment.1® 


95. Wash.—Wooding v. Puget Sound 
Nat. Bank, 40 P. 223, 11 Wash. 627. 

96. Ga.—^Platen v. Byck, 60 Ga. 246. 

97. Ohio.—^Davis v. Lewis, 16 Ohio 
Cir.Ct. 138. 8 Ohio Cir.Dec. 772, 

98; Tex.—Texas & N. O. R. Co. v, 
MePadden, 142 S.W. 1162, 106 Tex, 
19, reversing, Civ.App., 129 S.W. 
634. 

99. Tex,—^Holek v. Phoenix Ins. Co., 
63 Tex. 66. 

28 C.J. p 369 note 2. 

1 . N.M.—Mundil v. Hutson, 268 P. 
666 , 33 N.M. 388, 59 A.L.R. 522. 

2 . Wash.—^Allen v. Allen, 166 P. 889, 
96 Wash. 689. 

3. N.H.—Clapp V. Rogers, 38 N.H. 
435—State v. Johnson, 33 N.H. 441. 

4. Tenn.—Baldwin v. Merrill, 8 
Humphr. 132. 

5. Ark.—^Austin Bridge Co. v. 

Vaughan. 13 S.W.2d IS, 178 Ark. 
995. 

N.M.—^Mayo v. George, 248 P. 886, 81 
N.M. 593, 

Pa.—Kampe v. Kampe, 64 Montg.Co. 

11 . 

Tex.—^Myers v. Southard, Civ.App., 
110 S.W.2d 1185—Madero v. Calza- 
do. Civ.App.. 281 S.W. 328, first 
case. 


Wash.—Great Western Theatre 

Equipment v. First Nat. Bank, 16 
P.2d 459, 170 Wash. 241, adhered 
to 22 P.2d 1120, 173 Wash. 700. 

28 C.J. p 368 note 94. 

Effect of failure or discontinuance 
in main action generally see supra 
§ 192. 

Necessity of judgment against de¬ 
fendant to support judgrment 

against garnishee see supra $ 244. 
HeMOn for rule 

**As the demand against the gar¬ 
nishee is purely ancillary to that 
against the defendant, if the judg¬ 
ment based on the latter should fall, 
the judgment against the garnishee 
should fall with it.”—National Park 
Bank v. Concordia Land & Timber 
Co., 97 So. 272, 274, 164 La. 31. 

6. Mich.—^Alczynski v. Bolibrzuch, 
265 N.W. 387, 267 Mich. 665. 

28 C.J. p 368 note 95. 

7- Mo.—Chicago Herald Co. v. Bry¬ 
an, 92 S.W. 906, 195 Mo. 590, 6 
Ann.Cas. 751. 

28 C.J. p 359 note 99. 

New trial 

Where, in action on contract, plain¬ 
tiff, after procuring judgment against 
defendant, but before court's ruling 
on motion for new trial, instituted 
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garnishment proceeding, granting of 
motion for new trial vacated judg¬ 
ment, and plaintiff had ”a personal 
action arising upon contract” pend¬ 
ing within the meaning of the at¬ 
tachment statute, such as would sup¬ 
port a proceeding in garnishment, but 
not one based on judgment, and, the 
judgmient having been vacated, basis 
for garnishment was removed and 
garnishment proceeding was properly 
dismissed.—Whinery v. Kozaeik, 22 
N.E.2d 829, 216 Ind. 136. 

8. Tex.—Rowlett v. Lane, 43 Tex. 
274. 

9. Iowa.—^Woods v. Brown, 223 N.W. 
868, 207 Iowa 944. 

Pailuze to advise creditors’ oounsd 
of order discharging garnishee, when 
made, does not excuse their failure 
to announce purpose to appeal when 
order was made.—Woods v. Brown, 
supra. 

10- Me.—^Rockland Sav. Bank v- Al- 
den, 72 A. 169, 104 Me. 416. 

28 C.J. p 359 note 5. 

IL Conn.—Fowler v. Spelman, 1 
Root 295. 

12. Neb.—Farmers' & Merchants’ 
Nat. Bank v. Mosher, 94 N.W. 1003, 
68 Neb. 713, vacated on other 
grounds 100 N.W. 133, 68 Neb. 713. 
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Matters which have been held not grounds for the 
discharge of the garnishee include refusal to grant 
a motion for judgment on the garnishee’s answer 
admitting indebtedness due defendant, because the 
motion is prematurely made, plaintiff not yet having 
obtained judgment against defendant,denial of 
such a motion after issue taken on the answer,^'^ 
filing supersedeas bond on appeal from judgment in 
the original action, ^nd refusal to take the case 
from the jury for insufficient evidence to prove the 
debt on which the attachment was based and 
judgment for one of several defendants does not 
terminate proceedings against a garnishee who has 
denied indebtedness to any except such defendant, 
where plaintiff has taken proper steps to join issue 
on the garnishee’s answer.!*^ 

Failure to file complaint. In some jurisdictions, 
by reason of statute, the garnishee is discharged un¬ 
less plaintiff, within a certain time after service, 
files his complaint, duly verified, stating certain 
facts, or a statement of his cause of action.^^ 

A change of parties to the record does not de¬ 
feat garnishment process if the claim was subject 
to garnishment at the time of service and plaintiff 
has recovered judgment.^^ However, where new 
parties are brought in affecting the rights of the 
parties to the original action, or if such addition is 
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tantamount to a new cause of action, the garnish¬ 
ment proceedings are dischargeable.^^ 

(2) Abandonment of, or Delay in, Prosecu¬ 
tion 

PSalntiff^s failure to prcsscute Garnishment proceed¬ 
ings, OP unreasonable delay in doing so, is gsneraliy re¬ 
garded as ground for dissolving ths proceedings or dis¬ 
charging the garnishee, unless the delay is waived or 
good cause therefer is shov/n; and particular acts or 
omissions by plaintiff may constitute an abandonment or 
discontinuance of the proceedings;. 

It is good ground for dismissal of the garnish¬ 
ment proceedings, or discharge of the garnishee, 
that plaintiff does not undertake to maintain the gar¬ 
nishment,or fails to prosecute his remedy with 
due diligence, thus in effect abandoning the proceed¬ 
ing ,22 for the garnishment statutes contemplate 
speedy proceedings, and the cause cannot be kept 
open for a considerable period of time without ei¬ 
ther a continuance in form or consent or acquies¬ 
cence by the garnishee, 2 2 or a waiver, by defendant 
or the garnishee, of the laches or delay,24 or a show¬ 
ing of sufficient cause for the delay ;25 the unrea¬ 
sonableness of the delay is determined by the cir¬ 
cumstances of each case.26 There is, however, some 
authority that plaintiffs laches in prosecuting the 
garnishment is not ground for dissolution,27 particu¬ 
larly where the garnishee is not prejudiced.28 
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13. Ala.—^Bostwick v. Beach, 18 Ala. 
80. 

14. Wis.—Johann v. Rufener, 30 
Wis. 671. 

28 C.J. p 359 note 97. 

15. Wash.—^Lowe v. N. B. Clark & 
Co., 272 P. 955. 160 Wash. 267, 
amended on other srrounds 275 P. 
694, 160 Wash, 267. 

Effect of supersedeas on appeal on 
pending garnishment proceedings 
see Appeal and Error § 670. 

18. Md.—Sugar Products Co. v. Kltz- 
mlller, 113 A. 345, 137 Md. 647. 

17. U.S.—Logan v. Goodwin, Kan., 
101 P. 654, 41 C.C.A. 673. 

18. Wis.—Orton v. Noonan, 31 Wis. 
90. 

28 C.J. p 859 note 8. 

19. Mich.—^Bethel v. Judge Super. 
Ct, 24 N.W. 112, J57 Mich. 379. 

Bsoppixi^ party plaintiff 

Dismissing garnishment proceeding 
because one of parties plaintiff had 
been dropped was held erroneous.— 
PcJLkerta v. Marysville Land Co., 215 
N.W. 377. 240 Mich. 129. 
aiifltugr nnneoessazy parties 
A trial amendment naming other 
parties defendants who were not nec¬ 
essary parties to plaintiff’s cause of 
action agf^inat the principal defend¬ 
ant^ was held not to have the effect 
of; vacating the attachment or gar^ 


nlshment, no new cause of action be¬ 
ing declared.—^Andrews v. Manhat¬ 
tan Texas Petroleum Co., Tex.Civ. 
App., 252 S.W, 878. 

29. Ark.—^New Tork Life Ins. Co. v. 
Cherry, 60 S.W.2d 684, 186 Ark. 
984. 

SnhBtltatixLg Individual for corpora- 

tiOXL 

Amendment of the petition in the 
original suit to make the action 
against an individual instead of an 
alleged corporation first named as de¬ 
fendant discharged the garnishment 
proceedings.—Pickering Mfg. Co. v. 
Gordon, Tex.Civ.App., 166 S.W. 899. 

21 . Mass.—Peck v. Stratton, 118 
Mass, 406. 

Voluntary dismissal or nonsuit see 
infra S 275. 

22; Pa,—^Biddle v. Girard NaL Bank, 
17 Phlla. 180, 41 Lcg.Int. 16, af¬ 
firmed 109 Pa. 349, 16 Wkly.N.a 
307, 42 Leg. Int 366. 

28 C.J. p 359 notes 14, 15, p 360 notes 
16, 19. 

23. Mich.—Joy v. Two-Bit Corpora¬ 
tion, 283 N.W. 45, 287 Mich. 244. 
28 C.J. p 359 note 14. 

Failure for two years to prosecute 
the proceeding held to constitute 
abandonment.—Wooding v. Puget 
Sound Nat. Bank, 40 P. 233, 11 Wash. 
627—28 aj. p 360 note 26. 
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Statute limiting life of Judgment lien 
Under a statutory provision that 
six years from the rendition of a 
Judgrment it shall cease to be a lien, 
and that no suit shall ever be had by 
which the lien or duration of the 
Judgment shall be extended or con¬ 
tinued in force for a greater or long¬ 
er period than six years from the 
date of entry, after expiration of 
such six-year period garnishment 
proceedings previously started can no 
longer be maintained.—^Long v. 

Smith, 215 P. 342, 126 Wash. 188. 
Ahaadonznent by affirmative action 
only 

Plaintiff, Instituting proceedings in 
garnishment, may abandon the gar¬ 
nishment proceedings only by ap¬ 
propriate and timely affirmative ac¬ 
tion.—Phelps V. Schmuck, 100 P.2d 
67. 151 Kan. 621. 

24. Mich.—Meigs v. Weller, 51 N.W. 
68 . 90 Mich. 629. 

28 C.J. p 359 note 15. 

25. Pa.—Barton v. Henson, 5 Kulp 
415. 

28 C.J. p 360 note 20. 

28. Mich.—^Joy v. Two-Bit Corpora¬ 
tion, 283 N.W. 45, 287 Mich. 244. 

27. Pa.—^Webber v. Carter, 1 PhUa. 

221 . 

28 C.J. P 860 note 17. 

28. Iowa.—^Boyer v. Hawkins, 52 N. 
W. 659, 86 Iowa 40, 

28 C.J. p 360 note 18, 
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Among acts or omissions on the part of plaintiff 
which have been held an abandonment or discontin¬ 
uance of the proceedings are extraordinary delay in 
bringing in defendant,failure to exhibit interrog¬ 
atories or to take the deposition, answer, or exami¬ 
nation of the garnishees as required by statute,^® 
failure or refusal to proceed as required by statute 
where the garnishee disputes his liability,3^ failure 
to appear on the return day of a summons to the 
garnishee to show cause why judgment should not 
be entered against him,®^ failure to set the case for 
trial at the term to which it was continued,®® failure 
to bring the proceeding to hearing,®4 taking out an 
alias or pluries execution against defendant,®5 and 
suffering several terms to elapse without taking 
proper steps to bring into court, to contest the va¬ 
lidity of the transfer, the transferee disclosed by the 
garnishee’s answer.®® It has, however, been held 
that the garnishee is not entitled to dismissal be¬ 
cause neither party moves for trial at the next term 
after judgment against defendant, as permitted by 
statute.®*^ 

Among matters which have been held not an aban¬ 
donment or discontinuance of the proceedings are 
return by the sheriff of the fieri facias without re¬ 
taining copy thereof after service on the garnishees 
but before they had answered,®® the mere pendency 
of the cause for fifteen months, defendant not hav¬ 
ing raised the question of laches,®® the issuance of 
scire facias to revive the original judgment,^® and 
the rendition of judgment against defendant before 
examining the garnishee.'^ 1 However, under the 
statutes and practice of some jurisdictions, the tak¬ 
ing of judgment against defendant without having 
had the trustee or garnishee charged operates as an 
abandonment and discontinuance of the proceedings 
against the trustee or garnishee in these juris¬ 
dictions vacation of the judgment pursuant to statute 


eliminates the discontinuance as to the garnishee.'*® 
Delay caused by garnishcc^s act. The garnishee 
cannot complain of a delay caused by his own act, 
as where he procured a continuance, nor can he urge 
that such delay constitutes an abandonment by 
plaintiff.^'* 

c. Other Actions or Proceedings 

Actions brought after the garnishment proceedings 
and independently thereof, although involving the same 
subject matter, need not have the effect of dissolving 
the garnishment. 

A garnishment is not dissolved by the garnishee’s 
suit in his own name in another court on the note 
in respect of which he was garnished nor are 
garnishment proceedings to reach the wages of de¬ 
fendant abated by commencement of an action by 
defendant in another state against his employer for 
such wages.^® The suing out of a writ of error to 
review the judgment of an intermediate appellate 
court reversing judgment for plaintiffs in an attach¬ 
ment suit does not entitle defendants in a garnish¬ 
ment suit on the same cause of action, instituted be¬ 
fore the writ of error, to require plaintiffs to elect 
which suit they will prosecute, under penalty of an 
order dismissing the garnishment suit.^^ 

d. Other Matters 

(1) Death of party 

(2) Dissolution of corporation 

(3) Bankruptcy of defendant 

(4) Payment or satisfaction of claim or 

judgment 

(1) Death of Party 

A garnishee is not discharged by the defendant's 
death after entry of final Judgment against the defend¬ 
ant, or by the death of one of joint defendants. 


29. Mich.—Noble v. Bourke, 6 N.W. 

237, 44 Mich. 193. 

Kearly four months 
Mich.—^People's Lumber Co. v. Strehl- 
ke, 245 N.W. 507, 260 Mich. 513. 

aa Mo.—^Kronck v. Storm, 67 S.W. 

663, 93 Mo.App. 410. 

28 ax p 360 note 22. 

31. Kan.—State Bank of Dodge City 
V. McKibben, 70 P.2d 1, 146 Kan. 
841. 

28 C.X p 360 note 23. 

Pailnre to take issue on answer 
Where plaintiff instituted garnish¬ 
ment proceedings and garnishee an¬ 
swered, plaintiff's failure to take is¬ 
sue on garnishee's answer did not 
constitute an “abandonment of the 
garnishment proceedings" so as to 
entitle plaintiff to Institute new pro¬ 


ceedings.—^Phelps V. Schmuck, 100 P. 
2d 67. 151 Kan. 521. 

32. Mich.—Johnson v. Dexter, 38 
Mich. 695. 

33. Tex.—Dunham v. Murphy, Civ. 
App., 28 S.W. 132. 

34. Mich.—^Blake v. Hubbard, 7 N.W. 
204, 45 Mich. 1. 

Okl.—Brennan v. Moore, 221 P. 40, 
98 Okl. 294. 

36. Tenn.—^Beaumont v. Eason, 12 
Heisk. 417. 

36. Ala.—Mock v. King, 16 Ala. 66. 

37. Wis.—^Vincent v. Wellington, 18 
Wis. 169. 

33. La.—^Egana. v. Bringier, 24 La. 
Ann. 164. 

39. Mich.—Webber v. Bolte, 16 N.W. 
257, 61 Mich. 113. 
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40. Pa.—^In re Stiffler's Estate, 79 
Pa.Super. 361. 

41. Wis.—^Rector v, Drury, 3 Finn. 
298, 4 ChandL 24. 

42. Ind.—Banner v. Banner, 60 N.E. 
369, 26 Ind.App. 624. 

28 C.J. p 360 note 34. 

43. Mass.—Barry v. New York Hold¬ 
ing & Construction Co., 114 N.E. 
953, 226 Mass. 14. 

28 C.J. p 360 note 35. 

44. Ind.—Whitaker v. Coleman, 25 
Ind. 374. 

45. Minn.—^Trunkey v. Crosby, 23 N. 
W. 846, 33 Minn. 464. 

46. Iowa.—Willard v. Sturm, 65 N. 
W. 847, 96 Iowa 555. 

47. Ill,—^Blumenthal v. Taylor, 44 
HI.App. 139, afidrmed 81 N.E. 148, 
142 UL 45. 
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The death of defendant after entry of final judg¬ 
ment against him does not entitle the garnishee to 
discharge;^® nor does the death of one of joint de¬ 
fendants discharge the garnishee.'^s Whether the 
death of a party has the effect of abating a garnish¬ 
ment proceeding is discussed in Abatement and Re¬ 
vival § 152. 

(2) Dissolution of Corporation 

Dissolution of a corporate defendant, before Judg- 
ment against it, dissolves the garnishment. Authorities 
differ as to whether dissolution of a corporate garnishee 
abates the proceedings. 

Dissolution of a corporate defendant, pending 
garnishment proceedings, and before judgment 
against it, dissolves the garnishment.5<^ The disso¬ 
lution of a corporate garnishee, pending proceed¬ 
ings, and before any adjudication of liability has 
also been held to abate the proceedings,^^ although 
there is authority to the contrary. 52 

(3) Bankruptcy of Defendant 

With some qualifications, the rule is that an adjudi¬ 
cation of defendant’s bankruptcy, following a petition in 
bankruptcy filed within four months after garnishment 
proceedings are instituted, involves a dissolution of the 
garnishment. 

The filing of a petition in bankruptcy against de¬ 
fendant within four months after the institution of 
garnishment proceedings against the debtor of de¬ 
fendant, and the subsequent adjudication of defend¬ 
ant as a bankrupt, involve a dissolution of the gar¬ 
nishment or the nullification of the lien however, 
it has been held that a mere showing by the garni¬ 
shee that defendant has been adjudicated a bankrupt 
is insufiicient ground for dismissal or vacation of 
the proceedings without further showing that some 


action was taken by the bankruptcy court with ref¬ 
erence to the particular suit and garnishment,and 
that a motion to dismiss on the ground of defend¬ 
ant’s bankruptcy should be denied because the ques¬ 
tions raised thereby cannot properly be tried on mo¬ 
tion and afndavits.^^ 

(4) Paj'ment or Satisfaction of Claim or 
Judgment 

Payment or satisfaction of the claim or Judgment on 
which the garnishment is based is ground for the dis¬ 
missal of the garnishment proceeding. 

Satisfaction of the judgment on which garnish¬ 
ment is based is ground for dismissal of the proc¬ 
ess and satisfaction of any portion of plaintiffs 
claim prior to judgment against the garnishee also 
discharges the garnishee pro tanto.57 The right to 
prosecute pending garnishment proceedings ceases 
on plaintiffs assignment of his claim to a third per¬ 
son and payment to the assignee by the garnishee.^^ 

Payment to depositary. Payment of the gar¬ 
nished debt by the garnishee to a depositary, pursu¬ 
ant to agreement of all parties in interest, dissolves 
the proceeding.^® 

§ 272. - Motions and Proceedings There¬ 

on 

a. In general 

b. Time for motion 

c. Affidavits and other proof 

a. In. General 

A motion to quash a writ of garnishment, or an affi¬ 
davit of illegality, must state the reasons or grounds 
relied on. Such motion may be required to be In writing; 
but notice to the garnishee of the debtor’s motion to 
quash for lack of Jurisdiction is not required. 


48. Me.—^Tyler v. Winslow, 4$ Me. 
348. 

2S C.J. p 361 note 44. 

48. Mich.—^Bethel v. Judsre Super. 
Ct., 24 3Sr.W. 112, 57 Mich. 379. 

50. U.S.—Walters v. Western & A. 
R. Co., C.C.Ga., 69 F. 679, affirmed 
74 P. 657, 21 C.C.A. 45. 

Pa.—^Farmers’ & Mechanics' Bank v. 
Little, 8 Watts & S. 207, 42 Am.D. 
293. 

Dissolution of corporation as abate¬ 
ment of action irenerally see Abate¬ 
ment and HevivaJ § 102. 

51- U.S.—Walters v. Western & A. 
R. Co., C.C.Ga., 69 F. 679, affirmed 
74 P. 666, 21 C.CJL 46. 

58. Pa.—^Plckersgrlll v. Myers, 99 Pa. 
602. 

28 C.J. p 861 note 63. 

53. U.S.—In re Dukes, D.C.Del., 276 
P. 724. 

Fla.—^Florida East Coast By. Co. v. 


Consolidated Engrineerinsr Co., 116 
So. 19, 95 Fla. 99. 

Gfiu—^Allen v. Atlanta Furniture Co., 
176 S.E. 663, 49 Ga.App. 567. 

Neb.—Savard v. Physicians' Casualty 
Co., 247 N.W. 567, 124 Neb. 627. 

28 C.J. p 361 note 54. 

Bankruptcy as dissolving lien of gar¬ 
nishment see Bankruptcy $ 244. 
Mere filing of petition, in bankrupt¬ 
cy against defendant does not dis¬ 
solve the garnishment; an adjudica¬ 
tion of bankruptcy must follow.—Sul¬ 
livan V. King, 72 S.W. 207, 81 Tex. 
Civ.App. 432. 

Failure of gfamlshee to make aiu 
Bwer in garnishment proceeding does 
not prevent dissolution of garnish¬ 
ment on ground of bankruptcy of de¬ 
fendant.—Savard v. Physicians' Cas¬ 
ualty Co., 247 N.W. 567, 124 Neb. 627. 

54. Ga.—^Albany & N. R. Co. v. Dun¬ 
lap Hardware Co., 68 S.E1 868, 8 
Ga.App. 171. 


55. Mich.—Starr v. Whitcomb, 114 N. 

W. 345. 160 Mich. 491. 

28 C.J. p 362 note 56. 

66 . Tex.—^Myers v. Southard, Civ, 
App., 110 S.W.2d 1185-~Clty Nat 
Bank of San Antonio v. Steadman, 
Clv.App.. 21 S.W.2d 23. 

28 C.J. p 362 note 58. 

Effect of payment of Judgment 
against garnishee see infra 9 294. 
PasrmeiLt in pursnanoe of a compro¬ 
mise of a dispute as to the effect of 
an original Judgment will extinguish 
the original Judgment and discharge 
a garnishment Judgment dependent 
thereon.—Myers v. Southard, Tex.Civ. 
App., 110 aw.2d 1186. 

57. Vt.-—Spring v. Ayer, 23 Vt 516. 

58. Mich.—Burnam v. Home Ins. Co., 
78 N.W. 653, 119 Mich. 688, fol¬ 
lowed in Bumam v. North British 
& Mercantile Ins. Co., 79 N.W. 1124, 
120 Mich. 499. 

I 58. Ga.—^Platen v. Byck, 50 Ga. 246. 
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A motion to quash a writ of garnishment must 
state the reasons for asking the intervention of the 
courtlikewise, where the garnishment is attacked 
by an affidavit of illegality, grounds for the attack 
must be properly stated in the affidavit.®^ Howev¬ 
er, a motion is not necessarily rendered insufficient 
by an apparent mistake in the wording thereof.®2 
Sustaining a demurrer to a ground of illegality stat¬ 
ed in the garnishee’s affidavit of illegality is harm¬ 
less to the garnishee where such ground is practical¬ 
ly disposed of adversely to him by the finding of the 
jury.®^ 

A motion to dissolve a foreign attachment has 
been said to be designed primarily to take advantage 
of a failure to present a cause of action in the affi¬ 
davit.®^ The question whether a garnishee has any 
funds belonging to defendant ordinarily cannot be 
raised by motion to dissolve filed by a defendant in 

foreign attachment.^5 

Notice to the garnishee of the debtor’s motion to 
quash the garnishment for lack of jurisdiction has 
been held not required, he being a mere stakehold¬ 
er;®® but a garnishee who received written notice 
that the original case and the garnishment proceed¬ 
ings had been dismissed has been held entitled to no¬ 
tice of plaintiff’s motion to set aside the dismissal 
and an opportunity to appear and contest the mo¬ 
tion.®'^ 

Voluntary dismissal or waiver of motion. A gar¬ 
nishee who has elected to try his case before the 
court on motion to quash may dismiss the motion 
after evidence has been partly taken and file a plea 
to try the same question before a jury;®® and in 
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some circumstances the motion may be presumed to 
have been waived.®® 

Writing. A motion to quash may be required to 
be in writing."® A written and signed order of dis¬ 
charge has been declared not essential to the validity 
of proceedings for the discharge of a garnishee, the 
proper entry of the ruling on the motion being suf¬ 
ficient'll 

An attorney's fee may be allowed, as part of the 
costs against plaintiff, to a garnishee successfully 
moving to quash the garnishment proceedings. 

b. Time for Motion 

A motion to quash should be made within the time 
prescribed by rule of court. If founded on a ground which 
would render nugatory the entire proceedings, it may be 
heard and determined at any stage of the proceedings. 

Where the time for making a motion to quash 
is prescribed by rule of court, the motion should be 
made within the time fixed.*^® A motion to quash 
may be heard and determined at any stage of the 
proceedings where it is founded on a ground which, 
if sustained, will render nugatory the entire pro¬ 
ceedings.'^^ It may be made prior to a trial of the 
issues on the merits of the main action but it has 
been held premature if made before the filing of in¬ 
terrogatories.*^® It is not necessary that a garnishee 
shall have rested in order to move for dismissal of 
the proceedings at the close of plaintiffs case.'^'^ 
A motion to dismiss an attachment against a non¬ 
resident, executed by service of garnishment, on the 
ground that no property of defendant within the ju¬ 
risdiction of the court has been seized, is premature 
until the garnishee has filed an answer,*^® and is 
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ech Pa.—Seanop v. Pitt, 106 A. 793, 
263 Pa. 391. 

TTnverlfled. statemant in motion by 
garnishee to quash attachment, that 
one of judgment debtors was dead 
when writ was issued, need not be 
considered, where fact stated did not 
appear on face of papers.—^Pirst Nat. 
Bank v. Piquitable Lilfe Assur. Soc. 
of U. S., 145 A. 779, 167 Md. 249. 

61. Ga.—^Albany & N. R. Co. v. Dun¬ 
lap Hardware Co., 68 S.E. 868, 8 
Ga.App. 171. 

62. Kan.—^P. Cox Mf^r. Co. v. August, 
32 P. 636, 51 Kan. 69. 

66 , Ga.—^Albany & N. R. Co. v. Dun¬ 
lap Hardware Co., 68 S.E. 868, 8 
Ga.App. 171. 

Pa.—Stewart v. Stewart, 193 A. 
860, 127 Pa.Super. 667. 

Pa.—^Marano v. Granata, 30 A.2d 
243, 151 Pa.Super. 464. 

6 ftr W.Va.—^Exchange Bank of Man- 
nington v. Beatty, 147 aS. 476, 107 
W.Va. 129. 

87, Tex.—Clifton Mercantile Co. v. 


First Nat. Bank, Civ.App., 283 S.W. 
205. 

68 . Md.—^Farrall v. Parnan, 5 A. 622. 

69. Transfer of cause to garnishee’s 
county 

Where garnishee, a resident of a 
county different from that in which 
action was pending, moved to quash 
garnishment, which motion had not 
been pressed or acted on at time 
when court ordered cause transferred 
to county of garnishee's residence, 
motion was presumed to be waived. 
—Clay Bldg. Material Co. v. First 
Nat. Bank of Midland, Tex.Civ.App., 
161 S.W.2d 799. 

TO, Tex.—^Brock v. Cullum Bros., 
av.App., 263 S.W. 335. 

71. Iowa.—Woods v. Brown, 223 N. 
W. 868, 207 Iowa 944. 

72. Tex-—^HAnson v. Guardian Trust 
Co., Clv.App., 150 S.W.2d 465, error 
dismissed. 

73. Me.—Steward v. Walker, 58 Me. 
. 299. 
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74. Md.—Stone v. Magruder, 10 Gill 
& J. 383, 32 Am,D. 177. 

Okl.—Farmers* Nat. Bank v. Tenni- 
son, 217 P. 182, 90 Okl. 216. 
However, a motion to quash an at¬ 
tachment made by a nonresident was 
held properly overruled where he 
did not appear in the main action and 
move to quash, but made his defense 
through the garnishee and died his 
motion to quash after the exMdence 
had been concluded and the Jury had 
rendered its verdict; and he could 
not complain of the garnishee's fail¬ 
ure to appeal from the judgment 
against him.—Sugar Products Co. v. 
Kitzmiller, 113 A. 345, 137 Md. 647. 

75. OkL—^Farmers' Nat. Bank v. 
Tennlson, 217 P. 182, 90 Okl. 216. 

76; Pa.—^Integrity Trust Co. v. Tay¬ 
lor, No. 1, 17 Pa.Dist. & Co. 721, 
affirmed 167 A. 363, 312 Pa. 3. 

77. U.S.—Cook v. Robinson, Alaska, 
194 F. 753, 114 C.C.A. 473. 

78. Ga.—^Henry v. Lennox-Haldeman 
Co., 42 S.EL 383, 116 Ga. 9. 

28 G.J. p 362 note 72. 
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also premature after answer until the court has de¬ 
termined an issue raised by plaintiff’s traverse of 
the answer and a third person’s claim to the gar¬ 
nished property."^® The garnishee in foreign attach¬ 
ment cannot move for rule to show cause of action, 
or why the writ should not be dissolved, after the 
appearance of defendant,^® or after plea filed.^^ 

The dismissal of a garnishment suit prior to the 
term to which the writ was returnable is a dismissal 
in vacation, and a motion to set aside the dismissal 
and reinstate the case may properly be heard at that 
tcrm.^2 Under the statutes and practice of Penn¬ 
sylvania, a motion for rule to show cause of action 
in foreign attachment has been held too late at the 
third term, and after judgment,^^ but not too late 
when taken to the June term to dissolve a foreign 
attachment commenced by writ to the preceding De¬ 
cember term.S4 

c. Affidavits and Other Proof 

The party moving to dismiss a garnishment or quash 
garnishment proceedings has the burden of proof. The 
mode of taking proof may be regulated by the court; 
affidavits and controverting affidavits may be filed, and 
the court may consider all the pleadings filed and the 
steps taken In the cause. 

The burden of proof is on' the party who moves 
to dismiss a garnishment or quash garnishment pro- 


ceedings.^5 mode of taking proof in support 

of such motions may be regulated by the consent of 
the parties or directed by the court in accordance 
with rules of practice in summary proceedings of 
like character.®® The proper practice is deemed to 
be for the moving party to serve and file affidavits, 
for plaintiff to file controverting affidavits,®® and 
for the moving party to file further affidavits to con¬ 
trovert any new facts alleged;®® but under partic¬ 
ular statutes the absence of an affidavit may not ren¬ 
der the motion fatally defective.®® Affidavits pre¬ 
sented by one party only are not binding or con¬ 
clusive on the court and do not require it to grant 
or deny the motion,®^ especially where they are con¬ 
tradicted by other evidence,®® or are not sustained 
by other proof and are not admitted to be true by 
the opposite party;®® but, where plaintiff files no 
answer to the petition to quash, the facts alleged 
therein must be taken as admitted.®^ 

The court may consider all the pleadings filed,®® 
and the various steps taken in the cause.®® The mo¬ 
tion itself, when not verified, is not proof qf the 
truth of its averments.®^ When the circumstances 
relied on to sustain the motion are not admitted to 
be true by the opposite party, reasonable opportunity 
should be given to produce testimony on the sub¬ 
ject;®® and, where the record shows only pleadings, 


79- Qa.—^Rossiter v. Carrollton Elec¬ 
tric Liglit Co., 63 SJSi. 233, 5 Ga. 
App. 393. 

80. Pa.—Sisk v. Kenyon, 2 Chest.Co. 
422, 2 Lanc.L.Rev. 137. 

81. Pa.—^Backer v. Saurman, 9 Wkly. 
N.C. 403. 

82. Tex.—Clifton Mercantile Co. v. 
First Nat. Bank, Civ.App., 283 S.W. 
205. 

83. Pa.—Manuel v. Mississippi & A. 
R. Co., 2 Miles 398. 

28 C.J. P 362 note 74. 

84. Pa.—^Morris v. Turner, S Pa,Ii. 
J.R. 423, 6 Pa.L.J. 465. 

85. Iowa.—Sioux Falls Broadcastingr 
Ass'n V. Henry Field Co., 285 N.W. 
156, 226 Iowa 874. 

La.—^Hiriart v. Hardy, App., 162 So. 

333. 

88. Md.—Lambden v. Bowie, 2 Md. 

334. 

87. Wis.—Orton v. Noonan, 27 WIs. 
572. 

Zssne of fact keld not determinable 
on affidavits 

Mich.—^Brotherton Co. v. Jackson, 204 
N.W, 704, 231 Mich. 604. 

28 C.J, p 363 note 79. 

88. Wis.—Orton v. Noonan, 27 Wis. 
672. 

trnoentxadloted affidavit by defend¬ 
ant as to existence of foreign stat¬ 
ute held to justify dismissal.—Pride 


V. Bank of Commerce, Milbank, S. D., 
212 N.W. 3, 170 Minn. 120. 

89. Wis.—Orton v. Noonan, 27 Wis. 
672. 

90- Ill.—Cohen v. North Avenue 
State Bank, 26 N.E.2d 691, 304 IlL 
App. 413. 

91. Wis.—Schlitz v. Meyer, 21 N.W. 
243, 61 Wis. 418. 

92. Wash.—Gordon v. Hillman, 178 
P. 625, 105 Wash. 629. 

93. Md.—^Lambden v. Bowie, 2 Md. 
334. 

94. Pa.—^Bernstein v. Woodward, 10 
Pa.Dist. & Co. 110, 41 York Leg. 
Rea 187. 

95. Ind.—Rigney v. Jacobs, 45 N.E. 
343, 17 Ind.App. 545. 

Garnishee’s answer 
Mass.—Eastern Pur d; Skin Co. v. 
Sternfeld, 123 N.E. 668, 233 Mass. 
210 . 

28 C.J. p 363 note 87. 

83. Ind.—Rigney v. Jacobs, 46 N.E. 
343, 17 Ind.App. 545. 

97- Ind,—Rigney v. Jacobs, supra. 

96. Md.—^Lambden v. Bowie, 2 Md. 
334. 

28 C.J. p 363 note 90. 

Self-serving declaration 

Where facts essential to ruling on 
I motion to dissolve attachment execu- 
! tion are not agreed on, and state¬ 


ment of ownership by defendant Is 
mere self-serving declaration, rule 
to dissolve attachment will be dis¬ 
charged.—^Miners Bank of Wilkes- 
Barre V. Weitzenkom, 32 Luz.Leg. 
Reg., Pa., 129. 

Notes h^d inadmissible 

In garnishment proceeding involv¬ 
ing controversy between creditor and 
executrix of plaintiff in fieri facias 
as to ivho was entitled to bring pro¬ 
ceeding, admitting in evidence notes, 
in creditor’s possession, on which 
judgment forming basis of garnish¬ 
ment proceedings was rendered, was 
held error, because notes were insuf¬ 
ficient to show legal transfer of judg¬ 
ment from plaintiff in fieri facias to 
claimant—^Arnold v. Citizens’ & 
Southern Nat Bank, 170 S.K 316, 47 
Ga.App. 254. 

Evidence hdd sufficient, on request 
of trustees under trustee process to 
be discharged, to warrant finding that 
personal property was in possession 
of mortgagor at time of attachment 
—Jamnback v. Aamunkoitto Temper¬ 
ance Soc., 172 N.E. 884, 273 Mass. 45. 

Dismissal of gazniShment or gsr* 
nlsheo without a heaxizig held error. 
—Ruehr, for use of Hurley v. Con¬ 
tinental Illinois Nat Bank d: Trust 
Co. of Chicago, 16 N.B.2d 180, 296 IlL 
App. 293—Clark Street Bldg. Corpo¬ 
ration V. Kryl, 14 N.B.2d 963, 296 IlL 
ApxK 48L 
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it will not be presumed that the trial court heard 
sufficient evidence to support its action.^® 

On a motion to quash a foreign attachment, the 
exemplification of the record of a foreign state must 
be regarded as conclusive that defendant is bound 
to pay plaintiff a certain sum under a judgment.^ 

Service of writ. On a debtor’s motion to quash a 
writ of garnishment, the creditor is authorized to 
plead and prove facts establishing proper service of 
the writ and to have the return amended under the 
court’s direction.^ 

g 273. - Operation and Effect 

An order quashing or dismissing a garnishment pro¬ 
ceeding, dissolving the garnishment, or discharging the 
garnishee terminates the proceeding and destroys the 
right secured by the garnishment; it releases the prop¬ 
erty garnished, discharges the garnishment lien thereon, 
and entitles the garnishee to possession thereof. 

An order quashing or dismissing a garnishment 
proceeding, dissolving the garnishment, or discharg¬ 


ing the garnishee terminates the proceeding^ and 
effectually and conclusively destroys the right se¬ 
cured by the garnishment.'* It prevents plaintiff 
from subsequently contesting the answer of the gar¬ 
nishee,5 annuls a prior judgment against the gar¬ 
nishee as such,® and prevents the subsequent rendi¬ 
tion of judgment against him.* Also it releases the 
property garnished,® discharges the garnishment lien 
thereon,9 and entitles the garnishee to possession 
thereof,^® or, in the case of money paid into court, 
to a return thereof.^^ On trustee process, the order 
discharging the trustee is in effect a finding of fact 
against the contention that certain sums are due in 
addition to those due under the original contract re¬ 
lied on.i2 

While, after dismissal, the garnishee is not affect¬ 
ed by subsequent proceedings between plaintiff and 
defendant in the main action,the dismissal does 
not prevent plaintiff from proceeding to judgment 
in the main action where jurisdiction of defendant 
has been acquired by service of- process on him with¬ 
in the state or by his voluntary appearance,!"* but 


90. Ill.—Ruehr for Use of Hurley v. 
Continental Illinois Nat. Bank & 
Trust Co. of Chlcagro, 16 N.li.2d 180, 
290 I11.APP. 293. 

1 , Pa.—Christian, to Use of Bethany 
Coal Co. V. Bennett, 175 A. 494, 317 
Pa. 23. 

2, Tex.—Cope v. Oil Well Supply 
Co„ Civ.App., 57 S.W.2d 917, error 
refused. 

3. Wash.—Ltowe v. N. B. Clark & 
Co., 275 P. 694, 150 Wash. 267, 
amending 272 P. 956, 150 Wash. 
267. 

28 C.J. p 363 note 99. 

Operation and effect of: 

Giving security for discharge see 
infra § 274. 

Judgment for garnishee see infra 
§ 295. 

Sffect on attachment 

(1) An order dismissing a gar¬ 
nishee is the equivalent of an order 
dissolving the attachment.—^Hamil¬ 
ton V. Temple. 19 N.EL2d 650, 60 
Ohio App. 94. 

(2) Where writ of attachment and 
writ of garnishment are incorporated 
into one process, the quashing of 
writ of garnishment does not of It¬ 
self discharge writ of attachment.— 
Craig V. Barber Bros. Contracting Co., 
199 So. 270, 190 Miss. 182. 

4. Pla.—^Pleasant Valley Farms & 
Morey Condensery Co. v. Carl, 106 
So. 427, 90 Pla. 420. 

**The Tight In the nature of a lien 
to subiect the chose in the hands of 
the garnishee is . . . taken from 

the plaintlfr* by an order dismissing 
the garnishee.—^Hamilton v. Temple, 
19 N.B.2d 650, 651, 60 Ohio App. 94. 

38C.J.S.-35 * 


5. Ala.—^Roman v. Dlmmick, 26 So. 
214, 123 Ala. 366. 

e. Pla.—Mitchell v. Watson, 9 Pla. 
160. 

7. Wash.—Tatum v. Gelst, 82 P. 902, 
40 Wash. 675. 

mscontinnaace by death 

Discontinuance of the proceedings 
by the death of defendant prevents 
rendition of any judgment for costs 
for or against the garnishees.— 
Farnsworth v. Page, 17 N.H. 334. 

8. Wash.—^Lowe v. N. B. Clark & 
Co., 275 P. 694, 150 Wash. 267, 
amending 272 P. 955, 150 Wash. 267 
—^Tatum V. Geist, 82 P. 902, 40 
Wash. 575. 

9. Utah.—Bristol v, Brent, 99 P. 
1000, 36 Utah 213. 

Bellance on erroneons court order 
A garnishee who, without fraud or 
collusion on his part, pays out mon¬ 
ey to a creditor of defendant in re¬ 
liance on an erroneous court order re¬ 
leasing the money from the lien of 
the garnishment will be protected, 
and a subsequent order requiring him 
to pay such sum to plaintiff is re¬ 
versible error.—Quigley v. Multno¬ 
mah Motor Co„ 237 P. 971, 115 Or. 
424. 

Attachm^t lien hSId not dis¬ 
charged by minute order in ‘‘garnish¬ 
ment” proceeding, reciting “Garnish¬ 
ment discharged and Defendant dis¬ 
charged;” such order merely excused 
garnishee from further attendance. 
—Steineck v. Haas-Baruch Co., 288 
P. 1104, 106 CaLApp. 228. 

IOl Mass.—Goulding v. Hair, 133 
Mass. 78—^Martin v. Bayley, 1 Allen 
881. 


Retention pending appeal 

(1) Where an order is entered dis¬ 
charging a garnishee, from which 
order an appeal is prayed, but not 
perfected, it is the duty of the gar¬ 
nishee to pay the money in his hands 
to the person entitled thereto.—Gen- 
den V. Ballen, 275 Ill.App. 382—Chi¬ 
cago Title & Trust Co. v. Da Porte 
Building Corporation, for Use of Bo¬ 
land, 274 ni.App. 335. 

(2) Where suit was dismissed and 
garnishment discharged, and on the 
authority of the judgment the money 
under garnishment was paid over and 
the judgment was appealed from, but 
not superseded, the garnishees were 
held not entitled to hold, pending 
final disposition of the unsuperseded 
judgment, the money to which de¬ 
fendants were entitled.—^Hot Springs 
Concrete Co. v. Rosamond, 22 S.W.2d 
368, 180 Ark. 690. 

11. Neb.—^reiser v. Gathers, 102 N. 
W. 612, 73 Neb. 317. 

Ohio.—Brandt v. Rabenstein, 31 Ohio 
Cir.Ct. 48. 

12. Mass.—Krogman v. Rice Bros. 
Co., 135 N.E. 161, 241 Mass. 295. 

13. Utah.—^Bristol v. Brent, 99 P. 
1000, 35 Utah 213. 

28 C.J. p 363 note 8. 

14. Mass.—Wright v. Grausteln, 118 
N.E. 227, 229 Mass. 68. 

28 C.J. p 363 note 9. 

Dismissid. of principal suit improper 
Where plaintiff sought by garnish¬ 
ment proceeding to submit foreign 
defendant to jurisdiction of court, 
court properly dismissing writ of 
garnishment should uot have dis¬ 
missed principal suit, bat should have 


545 
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not otherwise, as in such case personal judgment 
cannot be entered against him and jurisdiction to 
proceed against his property has been lost by the 
dismissal of the garnishment proceeding.^5 

The garnishee acts at his peril in making pajmient 
to plaintiff after the proceedings are dropped on 
disclosure and not carried to judgment.^® 

§ 274. Discharge on Security 

a. In general 

b. Form and contents of bond 

c. Procedure to effect discharge 

d. Operation and effect 

a. In General 

A garnfshment may be dissolved by the giving of bond 
by the defendant or the garnishee. In accordance wi'fh 
statutory provisions. 

A number of statutes authorize the dissolution of 
a garnishment by the giving of a bond by defend¬ 
ant less commonly, such dissolution by means of 
a garnishee’s bond is provided for.^* Dissolution on 
security given by a third person who claims the 
property is considered infra § 292; a statute author¬ 


izing dissolution by the giving of a bond by a claim¬ 
ant does not authorize dissolution by the giving of 
a bond by defendant.^^ In some states statutes pro¬ 
viding for the discharge of attachments by the giving 
of a bond have been considered as applicable to the 
dissolution of garnishments,but other courts have 
held otherwise,2i A statute providing that defend¬ 
ant may make the application whenever he shall 
have appeared does not mean that ha can apply for 
the discharge only when he appears and not later .22 

It has been held that, where the person sought to 
be held liable as garnishee is exempt from the proc¬ 
ess of garnishment, the giving of a dissolution bond 
is neither necessary nor proper .22 

Sureties. The bond must be executed by sureties 
who are qualified within the meaning of the statu¬ 
tory requirements and a provision for the ap¬ 
proval of the sureties by a designated official must 

be followed.25 

Notice to tlie garnishee of the application by de¬ 
fendant to dissolve the garnishment by giving bond 
has been held not required. 2 S 

Consideration. Sufficient consideration for the 
execution of a garnishment bond is found in the 


left it pending, awaiting service of 
proper process.—Berger v. Schenley 
Distillers Corporation, 269 N.W. 128, 
277 Mich. 159. 

16. Mass.—Britton v. Goodman, 126 
N.E. 767, 235 Mass. 471. 

Utah.—^Bristol v. Brent, 99 P, 1000, 
35 Utah 213, 

la Mich.—Hitchcock v. Miller, 12 N. 
W. 871, 48 Mich. 603. 

17. Mass.—^Dolan V. Mucci, 2 N.B.2d 
434, 294 Mass. 341. 

Tenn.—Gilbert v. Smith, 14 Tenn,App. 
500. 

Tex.—Smith v. Bradshaw, Civ.App., 
105 S.W.2d 340, affirmed Bradshaw 

V. Smith, 108 S.W.2d 200, 130 Tex. 
180—^Texas Nat. Bank of Port 
Worth V. Texas Nat. Bank, Civ. 
App., 1 S.W.2d 717. 

W.Va.—Gather v. United Mine Work¬ 
ers of America, 130 S.E. 439, 100 

W. Va. 359. 

28 C.J. p 364 note 13. 

Liability on dissolution bonds see in¬ 
fra §§ 303-307. 

"The whole effect of . . . Isuch 

a statute] is to permit the defend¬ 
ant to substitute for any property 
or effects which the garnishee may 
possess of his, a bond which is equiv¬ 
alent in value of such property, and 
to provide that if it eventually ap¬ 
pears that judgment would have been 
rendered against the garnishee upon 
his answer, that it shall be rendered 
against the sureties on the bond for 
the same amount."—^Federal Rubber 


Co. V. Pruett, 102 P.2d 88, 91, 55 Ariz. 
390, denying petition 98 P.2d 849, 56 
Ariz. 76. 126 A.L.R. 1238. 

A gramishment of "oaredlts” may be 
dissolved by following the statutory 
procedure, as against the contention 
that such assets, being intangibles 
and difficult to evaluate, are not with¬ 
in the purview of the statute.— 
Arlington Trust Co. v. Le Vine, 197 
N.E. 195, 291 Mass. 245. 

Xn an action against several de¬ 
fendants, where the garnishee an¬ 
swers that he is indebted to one, and 
pays the sum into court pursuant to 
order, another defendant cannot, 
without establishing that the sum 
due from the garnishee is his own 
separate property, procure discharge 
of the garnishee by giving the stat¬ 
utory undertaking.—American Cigar 
Co. V. Mayer, 67 N.E. 1063, 68 Ohio 
St. 623. 

Motion to quash unauthorized without 
bond 

Defendant not questioning correct¬ 
ness of garnishee's answer w€is not 
authorized to attack by motion to 
quash, validity of affidavit in gar¬ 
nishment without filing replevin bond. 
—^Margerum v. Sopher, Tex.Civ.App., 
46 S.W.2d 457, error refused. 

18. W.Va.—Gather v. United Mine 
Workers of America, 130 S.E. 439, 
100 W.Va. 359. 

28 C.J. p 364 note 14. 


Co-op. Bank, 30 N.E. 658, 156 Masa 
166. 

20. W.Va.—Gather v. United Mine 
Workers of America, 130 S.B. 439, 
100 W.Va. 369. 

28 C.J. p 364 note 17. 

"There have existed for many 
years side by side and closely inter¬ 
related two statutory methods by 
which defendants could dissolve at¬ 
tachments. • • . Both sections 

are broad enough in their descriptive 
wording to include all attachments 
by trustee process."—^Arlingrton Trust 
Co. V. Le Vine, 197 N.E. 196. 197, 291 
Mass. 245. 

21. U.S.—^Henry v. Gold Park Min 
Co., C.C.C 0 I 0 ., 10 P. 11, 3 McCrary 
390. 

Colo,—Schradsky v. Dunklee. 48 P. 
666, 9 Colo.App. 394. 

22 . Nev.—Goldfield-Mohawk Min 
Co. V. Prances-Mohawk Mining & 
Leasing Co., 102 P. 963. 31 Nev 
348. 

23. Tex—^Dallas v. Western Elec¬ 
tric Co., 18 S.W. 562, 83 Tex 243. 

24. Nev.—Goldfield-Mohawk Mining 
Co. V. Mackenzie, 102 P. 967. 31 
Nev. 359. 

28 C.J. p 365 note 36. 

25. Tex—Smith v. Bradshaw, Civ. 
App., 105 S.W.2d 340, affirmed 
Bradshaw v. Smith, 108 S.W.2d 200, 
130 Tex 180. 

28i Mass.—^Neszery v. Beard, 112 N. 
E. 1012, 224 Mass. 305. 


19. Mass.—^Atwood v. West Roxbury 
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detriment to plaintiff occasioned by the dissolution 
of the g:amishment,27 as well as the benefit accru¬ 
ing to defendant by being relieved of the further 
prosecution of the garnishment proceedings^^ and 
by regaining control of the property.29 

b. Form and Contents of Bond 

To constitute the statutory bond fop the dissolution 
of a garnishment, a bond must foliow the requirements of 
the statute, as with respect to the amount and condi¬ 
tion. 

In order to constitute a statutory bond for the dis¬ 
solution of a garnishment, a bond must conform to 
and follow the statute,^® particularly with respect 
to its condition,31 and it has been held that a plain¬ 
tiff has a right to stand on the requirements of the 
law and demand a strict compliance therewith ;32 
but a strict compliance has not always been ex¬ 
act ed.3 3 Where the bond does not comply with the 
statutory requirements it may be considered a com¬ 
mon-law bond,34 its effect as such being considered 
infra subdivision d of this section. The bond may 


be required to be made payable to plaintiff ;35 but 
the plain import of a statute not specifying to whom 
the bond should run has been held to be that it 
should be made payable to the officer who served 
the writ.3€ 

Amount of bond. In some states the bond is re¬ 
quired to be in an amount twice the value of the 
property garnished in others it must be in twice 
the amount plaintiff claims.^s 

Condition of bond. Under some statutes a bond 
or undertaking given to dissolve a garnishment must 
be conditioned to pay the judgment rendered on the 
garnishment or satisfy any recovery against the gar¬ 
nishee, 39 while under others the condition is to pay 
any judgment recovered against defendant.^^ 
Where, as is the case in a few states, both types of 
condition are provided for,^i defendant has an op¬ 
tion of giving a bond conditioned under either.^ 3 
A bond conditioned to pay any judgment that might 
be obtained against one of several garnishees would 
not protect the other garnishees.^3 


27. Ala.—Jaffa v. Fidelity & Deposit 
Co.. 60 So. 966, 7 Ala.App. 206. 

28. Tenn.—Gilbert v. Smith, 14 
TenruApp. 600. 

29. Tenn.—Gilbert v. Smith, supra. 
39. Mich.—C. Mahon Co. v. Molin, 

233 N.W. 431, 252 Mich. 606. 

Tex.—^Flrst Nat. Bank v. Curtis, Civ. 

App., 244 S.W. 225. 

28 C.J. p 365 note 39. 

Statute as part of bond 
"It is immaterial whether the ex¬ 
press conditions of the statute are 
actually written into the face of the 
bond, for the law reads the stat¬ 
ute into every bond."—Gilbert v. 
Smith, 14 Tenn.App. 500, 511. 

Bond held not to confoim to statute 
A so-called replevin bond on gar¬ 
nishment waiving entirely any re¬ 
course against property garnished or 
against garnishee and containing un¬ 
conditional promise to pay any judg¬ 
ment that may be rendered against 
defendant does not comply with stat¬ 
ute.—^Federal Rubber Co. v. Pruett, 
102 P.2d 88, 55 Ariz. 390, denying pe¬ 
tition 98 P.2d 849, 55 Ariz. 76, 126 A. 
L.R. 1238. 

31. Ohio.—^American Cigar Co. v. 
Mayer, 67 N.E. 1063, 68 Ohio St 
623. 

28 C.J. p 365 note 40. 

32. Tex.—Texas Nat Bank of Port 
Worth V. First Nat Bank, Civ.App., 
1 S.W.2d 717. 

33. Ga.—Ware v. Laird, 20 S.B. 636, 
93 Ga. 342. 

Tenn.—Gilbert v. Smith, 14 Tenn.App. 
500. 

Trifling dlsexepaiLoy 
Where a bond lacked a few cents 
of the amount required by statute. 


the principle of **de minimis non 
curat lex” was applied.—^Modern 
Dairy & Creamery Co. v. Blanke & 
Hauk Supply Co.. Civ.App., 116 S.W. 
154. 

A misstatement of the amount in¬ 
volved in. the main action does not 
invalidate the bond.—^Everett v. 
Westmoreland, 19 S.E. 37, 92 Ga. 670. 

ITse of the sin^rular instead of the 
plural does not render the bond void 
where the meaning is clear.—McNa¬ 
mara V. Dorey, 106 N.E. 592, 219 
Mass. 151. 

34. Md.—Maryland Casualty Co. v. 
Greenberg, 149 A. 662, 169 Md. 40. 

S.D.—O'Harrow v. Pfutzenreuter, 213 
N.W. 17, 51 S.D. 221. 

35. Mass.—^Arlington Trust Co. v. 
Le Vine, 197 N.B. 195, 291 Mass. 
245. 

Tenn.—Gilbert v. Smith, 14 Tenn.App. 
500. 

Tex.—^Margerum v. Soper, Civ.App., 
46 S.W.2d 457. 

28 C.J. p 364 note 28. 

36. R,I.—Santee River Co. v. Web¬ 
ster, 61 A. 218, 23 R.I. 699. 

37- Tenn.—Gilbert v. Smith, 14 
Tenn.App. 600, 

If it is impossible to flx the value 
of the property, no bond can be giv¬ 
en.—^Arlington Trust Co. v, Le Vine, 
197 N.B. 195, 291 Mass. 246. 

38. Ohio.—^American Cigar Co. v. 
Mayer, 67 N.E. 1063, 68 Ohio St 
623. 

Tex.—Margerum v. Soper, Civ.App., 
46 S.W.2d 457—^Tinsley v. Ardrey, 
64 S.W. 803, 26 Tex.Civ.App. 661. 
Where plaintiff obtains judgment 
against several defeadaaris and the 
property of one is garnished, a re¬ 
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plevin bond for double the amount 
only of such property is not a stat¬ 
utory bond for double "plaintiff's 
debt," and does not release the gar¬ 
nishment lien secured by the garnish¬ 
ment writ—First Nat Bank v. Cur¬ 
tis, Tex.Civ.App., 244 S.W. 225. 

Where the bond is in an amount 
less than required by statute, the 
gramishee is not relieved from lia¬ 
bility to plaintiff.^ notwithstanding 
the officer accepted the bond.—^Texas 
Nat Bank of Fort Worth v. First 
Nat Bank, Tex.Clv.App., l S.W.2d 
717. 

39- Ariz.—^Federal Rubber Co. v. 
Pruett, 102 P.2d 88, 55 Ariz. 390, 
denying petition 98 P.2d 849. 55 
Ariz. 76, 126 A,L.R. 1238. 

Tex.—Griswold v. Tarbell, Civ.App.. 

242 S.W. 824. 

28 C.J. p 365 note 44. 

4Q. Ga.—^American Agricultural 
Chemical Co. v. Bank of Madison, 
123 S.E. 921, 32 Ga.App. 473. 

Mich.—R. C. Mahon Co. v. Molin, 233 
N.W. 431, 252 Mich. 606. 

28 C.J. p 365 note 45. 

"The bond is to be conditioned to 
pay the plaintiff the amount which 
he should recover in the action."— 
Arlington Trust Co. v. Le Vine, 197 
N.E. 195, 291 Mass. 245. 

41. Ala.—Carpenter, Baggett & Co. 
V. Miller, 56 So. 845, 2 Ala.App. 373. 

Mass.—^Arlington Trust Co. v. Le 
Vine, 197 N.E, 195, 291 Mass. 245. 
Tenn.—Gilbert v. Smith, 14 Tenn. 
App. 500. 

42. Ala—Carpenter, Baggett & Co. 
V. Miller, 56 So. 845, 2 Ala.App. 373. 

Mass.—^Arlington Trust Co. v, Le 
Vine, 197 N.E. 196, 291 Mass. 246. 

43. Tex.—^U. S- Fidelity & Guaranty 
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detriment to plaintiff occasioned by the dissolution 
of the garnishment,27 as well as the benefit accru¬ 
ing to defendant by being relieved of the further 
prosecution of the garnishment proceedings^® and 
by regaining control of the property.29 

b. Form and Contents of Bond 

To constitute the statutory bond for the dissolution 
of a garnishment, a bond must follow the requirements of 
the statute, as with respect to the amount and condi¬ 
tion. 

In order to constitute a statutory bond for the dis¬ 
solution of a garnishment, a bond must conform to 
and follow the statute,®o particularly with respect 
to its condition,and it has been held that a plain¬ 
tiff has a right to stand on the requirements of the 
law and demand a strict compliance therewith;®2 
but a strict compliance has not always been ex¬ 
acted.®® Where the bond does not comply with the 
statutory requirements it may be considered a com¬ 
mon-law bond,®4 its effect as such being considered 
infra subdivision d of this section. The bond may 


be required to be made payable to plaintiff ;®5 but 
the plain import of a statute not specifying to whom 
the bond should run has been held to be that it 
should be made payable to the officer who served 
the writ.®® 

Amount of bond. In some states the bond is re¬ 
quired to be in an amount twice the value of the 
property garnished ;®7 in others it must be in twice 
the amount plaintiff claims.®® 

Condition of bond. Under some statutes a bond 
or undertaking given to dissolve a garnishment must 
be conditioned to pay the judgment rendered on the 
garnishment or satisfy any recovery against the gar¬ 
nishee,®® while under others the condition is to pay 
any judgment recovered against defendant.^® 
Where, as is the case in a few states, both types of 
condition are provided for,4i defendant has an op¬ 
tion of giving a bond conditioned under either.^® 
A bond conditioned to pay any judgment that might 
be obtained against one of several garnishees would 
not protect the other garnishees.^® 


av. Ala.—Jaffa v. Fidelity & Deposit 
Co., 60 So. 966, 7 Ala.App. 206. 

28. Tenn.—Gilbert v. Smith, 14 
Tenn.App. 600. 

29. Term.—Gilbert v. Smith, supra, 
sa Mich.—R. C. Mahon Co. v. Molln, 

233 N.W. 431, 252 Mich. 606. 

Tex.—First Nat. Bank v. Curtis, Civ. 

App., 244 S.W. 226. 

28 C.J. p 366 note 39. 

Statute as part of bond 
"Tt is immaterial whether the ex¬ 
press conditions of the statute are 
actually written into the face of the 
bond, for the law reads the stat¬ 
ute into every bond.”—Gilbert v. 
Smith, 14 Tenn.App. 600, 611. 

Bond h^d not to conform to statute 
A so-called replevin bond on gar¬ 
nishment waiving entirely any re¬ 
course against property garnished or 
agrainst garnishee and containing un¬ 
conditional promise to pay any judg¬ 
ment that may be rendered against 
defendant does not comply with stat¬ 
ute.—^Federal Rubber Co. v. Pruett, 
102 P.2d 88, 55 Ariz. 390, denying pe¬ 
tition 98 P.2d 849, 66 Ariz. 76, 126 A. 
L.R. 1238. 

31- Ohio.—American Cigar Co. v. 
Mayer, 67 N.E. 1063, 68 Ohio St 
623. 

28 C.J. p 365 note 40. 

82. Tex.—Texas Nat Bank of Fort 
Worth v. First Nat. Bank, Civ.App., 
1 S.W.2d 717. 

38. Ga.—Ware v. Laird, 20 S.EI. 636, 
93 Ga. 342. 

Tenn.—Gilbert v. Smith, 14 Tenn.App. 
500. 

TzilLtug discrepaiLcy 
Where a bond lacked a few cents 
of the amount reqtiired by statute. 


the principle of ”de minimis non 
curat lex” was applied.—Modern 
Dairy & Creamery Co. v. Blanke & 
Hauk Supply Co., Civ.App., 118 S.W. 
154. 

A, xnisstaliexuesLt of the amount in¬ 
volved in the main action does not 
invalidate the bond.—Everett v. 

Westmoreland, 19 S.B. 37, 92 Ga, 670, 
Use of the singular instead of the 
plural does not render the bond void 
where the meaning is clear.—McNa¬ 
mara V. Dorey, 106 N.EL 692, 219 
Mass. 161. 

34. Md,—Maryland Casualty Co. v. 
Greenberg, 149 A. 562, 159 Md. 40. 

S.D.—O’Harrow v. Pfutzen renter, 213 
N.W. 17, 61 S.D. 221. 

35. Mass.—^Arlington Trust Co. v. 
Le Vine, 197 N.E. 196, 291 Mass. 
245. 

Tenn.—Gilbert v. Smith, 14 Tenn.App. 
500. 

Tex.—Margerum v. Soper, Civ.App., 
46 S.W.2d 457. 

28 C.J. p 364 note 28. 

36. R.I.—Santee River Co. v. Web- 
I ster, 51 A, 218, 23 R.I. 699, 

37. Tenn,—Gilbert v. Smith, 14 
I Tenn.App. 600- 

Xf it is impossible to fin the value 
of the property, no bond can be giv¬ 
en.—^Arlington Trust Co. v. Le Vine, 
197 N.E. 195, 291 Mass. 245. 

38. Ohio.—^American Cigar Co. v. 
Mayer, 67 N.E. 1063, 68 Ohio St. 
623. 

Tex.—Margerum v. Soper, Civ.App., 
46 S.W.2d 467—^Tinsley v. Ardrey, 
64 S.W. 803, 26 Tex.Civ.App. 661. 
Where plaintiff obtains Judgment 
against several defendants and the 
property of one is garnished, a re¬ 
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plevin bond for double the amount 
only of such property is not a stat¬ 
utory bond for double “plaintiff's 
debt,” and does not release the gar¬ 
nishment lien secured by the garnish¬ 
ment writ.—First Nat. Bank v. Cur¬ 
tis, Tex.Civ.App., 244 S.W. 225. 

Where the bond is in an amount 
less than required by statute, the 
garnishee is not relieved from lia¬ 
bility to plaintiff,^ notwithstanding 
the officer accepted the bond.—^Texas 
Nat. Bank of Fort Worth v. First 
Nat Bank, Tex.Civ.App., 1 S.W.2d 
717. 

39- Ariz.—Federal Rubber Co. v. 
Pruett 102 P.2d 88, 55 Ariz. 390, 
denying petition 98 P.2d 849, 55 
Ariz. 76, 126 A.L.R. 1238. 

Tex.—Griswold v. Tarbell, Civ.App., 
242 S.W. 324. 
i 28 C.J. p 365 note 44. 

40. Ga.—^American Agricultural 
Chemical Co. v. Bank of Madison, 
123 S.E. 921. 32 Ga.App. 473. 

Mich.—R. C. Mahon Co, v. Molin, 233 
N.W. 431, 252 Mich. 606. 

28 C.J. p 365 note 45. 

“The bond is to be conditioned to 
pay the plaintiff the amount which 
he should recover in the action,”— 
Arlington Trust Co. v. Le Vine, 197 
N.E. 195, 291 Mass. 245. 

4L Ala.—Carpenter, Baggett & Co. 

V. Miller, 56 So. 845, 2 Ala.App. 373. 
Mass.—^Arlington Trust Co, v. Le 
Vine, 197 N.R 195, 291 Mass. 245. 
Tenn.—Gilbert v. Smith, 14 Tenn. 
App. 500. 

48. Ala.—Carpenter, Baggett & Co. 

V. Miller, 56 So. 845, 2 Ala.App. 373. 
Mass.—^Arlington Trust Co. v. Le 
Vine, 197 N.E. 195, 291 Mass. 245. 
43. Tex.—^U. S. Fidelity & Guaranty 
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c. Procedure to Effect Discharge 

The procedure for securing dissolution of a garnish¬ 
ment by giving security is regulated by statute. 

The procedure for securing a dissolution of a gar¬ 
nishment by the giving of security is regulated en¬ 
tirely statute.^^ In some states the property is 
released as soon as the required bond is filed in the 
manner prescribed by statute,^5 while in other ju¬ 
risdictions an application to the court for a dis¬ 
charge is necessary.**® The filing of the dissolution 
bond in the office of the clerk of court wherein 
suit is pending or judgment has been obtained,or 
with the officer serving the writ,^* may be required; 
under such statutes it is the duty of the clerk or 
officer to accept a good bond tendered by defend- 
ant^® and to give a certified copy of the writ with 
an indorsement thereon setting forth that he has ac¬ 
cepted the bond and released the garnishment.®® 

Proceedings to quash bond. Where the bond for 
any reason fails to comply with the statutory re¬ 


quirements, plaintiff may have it quashed and pro¬ 
ceed against the garnishee as though the bond had 
not been given.®i Plaintiff is not required to give 
notice of the quashal proceedings to the garnishce.®- 

d. Operation and Effect 

The giving of the statutory bond terminates the 
garnishment proceeding and releases the property, and 
thereafter no Judgment and execution will issue against 
the garnishee. By giving the bond, defendant and the 
sureties may be estopped to set up irregularities and de. 
fects in the proceedings, except Jurisdictional ones. 

The effect of giving the statutory bond is to dis¬ 
solve®^ and terminate®^ the garnishment proceed¬ 
ing, to discharge the garnishee,®® and to release the 
property or debt garnished from the lien created by 
the service of the writ of garnishment.®® No judg¬ 
ment can thereafter be rendered against the gar¬ 
nishee ;®7 but a judicial determination may be made 
of the amount for which the garnishee would have 
been liable if the garnishment had not been dis¬ 


co. V. Daniels, Civ.App., 107 S.W. 
2d 400. 

An, nnprotaoted fifaznisliee wlio pasrs 
impounded ftuids to defendant does 
so at his own risk, and plaintiff can 
recover directly against him.—U. S. 
Fidelity & Guaranty Co. v. Daniels, 
supra. 

44. Pa-—Pasquinelli v. Southern 
Macaroni Mfg. Co., 116 A. 372, 272 
Pa. 468. 

Transfer of UahUity to defendant 
and siiretleii 

The statutes prescribe the condi¬ 
tions on which the original defendant 
can secure the release of the funds 
impounded and a transfer of liabil¬ 
ity therefor from the garnishee to 
himself and the sureties on his re¬ 
plevin bond.—Texas Nat. Bank of 
Fort Worth v. First Nat. Bank, Tex. 
Civ.App.. 1 S.W.2d 717. 

45. Tex.—Smith v. Bradshaw, Civ 
App., 106 S.W.2d 340,, affirmed 
Bradshaw v. Smith, 108 S.W.2d 200, 
130 Tex. 180—Texas Nat. Bank of 
Fort Worth v. First Nat. Bank, 
Civ.App., 1 S.W.2d 717. 

46. Nev.—Goldfield-Mohawk Min. Co. 
V. Frances-Mohawk Min. & Leas¬ 
ing Co., 102 P. 963, 31 Nev. 348. 

Pa.—^Pasquinelli v. Southern Maca¬ 
roni Mfg. Co., 116 A. 372, 272 Pa. 
468. 

47. Tex.—Smith v. Bradshaw, Civ, 
App., 105 S.W.2d 340, affirmed Brad¬ 
shaw V. Smith, 108 S.W.2d 200, 130 
Tex, 180—^Texas Nat. Bank of Fort 
Worth V.- First Nat. Bank, Civ.App., 
1 S.W.2d 717. 

28 C.J. p 364 notes 26, 30. 
akack of aafliozlty to dissolve 

Under, such a statute the clerk 
does not have authority to enter an 
order dissolving the garnishment or 


dismissing it, after the execution of 
the bond.—Balkum v. Reeves, 13 So. 
524, 98 Ala. 460. 

48. Pa.—Reis v. Junker, 9 Wkly.N.a 
296. 

R.I.—Santee River Co. v. Webster, 
51 A. 218, 23 R.I. 599. 

49. R.I,—Santee River Co. v. Web¬ 
ster, supra. 

28 C.J. p 364 note 31. 

XTaaoceptahle bond 
The clerk is without authority to 
accept a bond which does not com¬ 
ply with the terms of the statute.— 
Texas Nat. Bank of Fort Worth v. 
First Nat. Bank, Tex.Civ.App., 1 S. 
W.2d 717. 

50. R.I.—Santee River Co. v. “Web¬ 
ster, 61 A. 218, 23 R.I. 699. 

Tex.—Texas Nat. Bank of Fort Worth 

V. First Nat. Bank, Civ.App., 1 S. 

W. 2d 717. 

5L Tex.—^Texas Nat. Bank of Fort 
Worth V. First Nat. Bank, supra. 

52. Tex,—^Texas Nat. Bank of Fort 
Worth V, First Nat. Bank, supra. 

53. Mich.—Callender v. Myers Regu¬ 
lator Co., 225 N.W. 617, 247 Mich. 
337. 

28 C.J. p 365 note 49. 

54. Mich.—Callender v. Myers Reg¬ 
ulator Co., supra. 

28 C.J. p 365 note 50. 

55. W.Va.—Cather v. United Mine 
Workers of America, 130 S.EI 439, 
100 W.Va. 369. 

28 C.J. p 365 note 51. 

56. Ala.—Standard Sanitary Mfg. Co. 
V. Benson Hardware Co., 154 So. 
560, 228 Ala. 594. 

28 C.J. p 365 note 52. 

Bond takes place of garnished prop¬ 
erty 

Conn.—^New York Plumbers' Special- 
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ty Co. V. Werebitzik, 132 A. 454. 

104 Conn. 280. 

Tex.—Smith v. Bradshaw, Civ.App., 

105 S.W.2d 340, affirmed Bradshaw 

V. Smith, 108 S.W.2d 200, 130 Tex. 
180—Wise & Jackson v. Nott, Clv. 
App., 283 S,W. 1110—Griswold v. 
Tarbell, Civ.App., 242 S.W. 324. 

W.Va.—Cather v. United Mine Work¬ 
ers of America, 130 S.B. 439, 100 

W. Va. 359. 

Property not subject to further court 
order 

Since, by filing a dissolution bond, 
defendant is entitled to have the im¬ 
pounded property released from the 
garnishment, any order requiring 
that the money be paid into court or 
to a receiver is improper.—Cather v. 
United Mine Workers of America, 
supra. 

Piling of bond by garnishee not waiv¬ 
er of lien 

Where a person who had a lien 
on defendant's property was made a 
garnishee of the property, his act of 
filing a bond did not constitute a 
waiver of his lien.—Outcalt v. Bur¬ 
ling. 25 N.J.Law 443. 

57- Tex.—Smith v. Bradshaw, Civ. 
App., 105 S.W.2d 340, affirmed Brad¬ 
shaw V. Smith, 108 S.W.2d 200, 130 
Tex. 180—Griswold v. Tarbell, Civ. 
App., 242 S.W. 324. 

28 C.J. p 365 note 53. 

Summary judgment against defend¬ 
ant and sureties on bond see Infra 
3 306. 

Garnishee as nominal party 

On the filing of the bond by defend¬ 
ant, the garnishee becomes a nomi¬ 
nal party only, and no judgment 
awarding execution against him 
should be rendered.—^Wise & Jackson 
V. Nott, Tex.Clv.App., 283 S.W. 1110 
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solved,or a mere nominal judgment ascertaining 
the amount due, but not constituting a basis for an 
execution, may be entered.®^ The filing of a bond to 
dissolve the garnishment does not relieve the gar¬ 
nishee from the necessity of making answer under 
the summons.®® Defendant, after dissolution of the 
garnishment by giving bond, may proceed to col¬ 
lect the garnished debt.®! 

Since a garnishment proceeding is discontinued 
and eliminated on the giving of a statutory disso¬ 
lution bond, it cannot thereafter be quashed or dis¬ 
missed on motion any inquiry as to its regularity 
or validity ceases to be material.®® 

By giving the bond defendant and the sureties, 
under some authorities, waive defects and irregulari¬ 
ties in the proceedings,®^ except those of a jurisdic¬ 


tional nature,®® and are estopped to set them up;®® 
so they are estopped to claim that the indebtedness 
was not in fact owing to defendant,®” or to deny 
his ownership of, or interest in, the property,®® or 
to assert that there was no garnishable property in 
•the garnishee’s hands at the time of the service of 
the process.®^ Under some statutes, however, a de¬ 
fendant who has filed the statutory bond may ap¬ 
pear in the garnishment proceedings and present any 
defense that was available to the garnishee.^® 

After the release of the property by the giving of 
security, the main action proceeds in due course as 
at common law.'^i 

Effect of nonstatiitory bond. The filing of a bond 
which fails to conform to the statutory requirements 


—Griswold v. Tarbell, Tex.Clv.App.. 
242 S.W. 324. 

58. Ga.—Garden v. Crutchfield, 37 S. 
K 368, 112 Ga. 274. 

59. Tex—U. S. Fidelity & Guaranty 
Co. V. Daniels, Civ.App., 107 S.W.2d 
400. 

28'C.J. p 365 note 55. 

6a XJ.S.—Rome R. Co. v. Richmond 
& D. R. Co., C.C.Ga., 60 F. 43. 
Answer to show amount 
Since judgment ag-ainst the gar¬ 
nishee is a condition precedent to 
judgment on the bond, the garnishee 
must answer to disclose to the court 
what amount would have been sub¬ 
ject to the garnishment, and a gar¬ 
nishee’s failure or refusal to answer 
will render him liable to plaintiff in 
the amount claimed, although a bond 
is filed by defendant to dissolve the 
garnishment.—American Agricultur¬ 
al Chemical Co. v. Bank of Madison, 
123 S.E. 921, 32 Ga.App. 473. 

61. W.Va.—Cather v. United Mine 
Workers of America, 180 S.E. 439, 
100 W.Va. 359. 

28 C.J. p 366 note 64. 

“After the dissolution of the gar¬ 
nishment, the grarnishee must respond 
to the defendant and cannot relieve 
itself by paying the money into 
court.”—Turner’s Chapel African M. 
B. Church v. P. A. Lord Lumber Co., 
49 S.E. 272, 273, 121 Ga. 376. 

6a Ark.—^Kettle Creek Refining Co. 
V. Scales, 25 S.W.2d 446, 447, 181 
Ark. 295, quoting Corpus Jnria 
Okl.—^Pinch V. American State Bank 
of Beggs, 223 P. 631, 97 OkL 172. 
Pa.—Bergman v. Straus, 107 A. 810, 
264 Pa, 439. 

X&oonsisteiil; remedies 
Where plaintiff garnishes property 
of defendant under such, circumstanc¬ 
es that on application the garnish¬ 
ment would bo dismissed, defendant 
has an election either to file a bond 
dissolving the garnishment or to 


move to dismiss; however, the two 
remedies are inconsistent and defend¬ 
ant may not have both, and if he 
elects to file a bond. then, by force 
of statute, the garnishment proceed¬ 
ings are discontinued and at an end. 
—Thoen v. Harnstrom, 73 N.W. 1011, 
98 Wls. 231. 

Review ot order as to dismissal pre- 
eluded 

Giving of bond worked discontin¬ 
uance of garnishment proceedings, 
and precluded review of order deny¬ 
ing motion to dismiss.—Callender v. 
Myers Regulator Co., 226 N.W. 617, 
247 Mich. 337. 

63. Ala,—Carpenter, Baggett & Co. 
V, Miller, 56 So. 845, 2 Ala.App. 373. 

Ark.—^Kettle Creek Refining Co. v. 
Scales. 25 S.W.2d 446, 447, 181 Ark. 
295, quoting Corpus Juris. 

Okl.—Finch v. American State Bank 
of Beggs, 223 P. 631, 97 Okl. 172. 

64. Ark.—^Kettle Creek Refining Co. 
v. Scales. 25 S.W.2d 446, 447, 181 
Ark. 295, quoting Corpus Juris. 

Tenn.—Gilbert v. Smith, 14 Tenn. 
App. 500. 

Tex.—^Wise ds Jackson v. Nott, Civ. 
App., 283 S.W. 1110, 1112, citing 
Corpus Juxls. 

Contra Luse v. Port Worth Elec¬ 
tric & Motor Car Co., Civ.App., 261 
S,W. 163. 

28 C.J. p 365 note 68. 

Giving of dissolution bond as appear¬ 
ance see Appearances S 12 e. 
ZUegallty of garnishment was held 
not waived by giving bond to secure 
release thereof, where defendant had 
contested g^amishment in main case. 
—Williams v. Edelstein, 253 P. 596, 
143 Wash. 198. 

65. U.S.—^Macurda v. Globe News¬ 
paper Co., C.C.Me., 165 P. 104. 

Tex—^Wlse & Jackson v. Nott, Civ, 
App., 283 S.W. 1110, 1112, citing 
Corpus Juris —Griswold v, Tarbell, 
Civ.App.. 242 S.W. 324. 
ea Ark.—^Kettle Creek Refining Co. 
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V. Scales. 26 S.W.2d 446, 447, 181 
Ark. 295, quoting Corpus Juris. 
Kan.—^Bennett v. St. Mary's Grain 
Co., 164 P. 259, 100 Kan. 289. 

Okl.—^Pinch v. American State Bank 
of Beggs, 223 P. 631. 97 Okl. 172. 
Estoppel to deny material recitals 
in bonds to procure discharge of 
garnishee see Estoppel S 40 a. 

67. Tex—Hillis v. Wolfe. Civ.App., 
284 S.W. 227—Seinsheimer v. Flan¬ 
agan, 44 S.W. 30, 17 Tex.Civ.App. 
427. 

68u U.S.—Morriss v. First Nat. Bank 
in Dallas, C.C.A.Tex, 45 P.2d 577. 

69. Minn.—Mensing v. Meland, 233 
N.W. 631, 181 Minn. 404. 

7a Ariz.—Federal Rubber Co. v. 
Pruett, 102 P.2d 88, 65 Ariz. 390. 
denying petition 98 P.2d 849, 55 
Ariz. 76, 126 AL,R, 1238. 

Ga.—Bom v. Williams, 7 S.E. 868, 81 
Ga. 796. 

Tex.—Griswold v. Tarbell, Civ.App., 
242 S.W. 324—Osceola Mercantile 
Co. V. Nabors, Civ.App., 221 S.W. 
991—^Wasson v. Harris, Civ.App., 
209 S.W. 768. 

28 C.J. p 274 note 94, p 540 note 42 

[a] (1). 

Fund not subject to debt 
Dissolution of garnishment by giv¬ 
ing of bond does not prevent gar¬ 
nishee from showing that fund in its 
possession is not subject to debt.— 
Claxton Bank v. Way, 132 S.E. 143, 

; 35 Ga.App. 155. 

71. Ga.—^Woodbridge v. Drought, 45 
S.E. 266. 118 Ga. 671. 

IlL—People V. Cameron, 7 Ill. 468. 
Foreign attachment; nonresident de. 
feudant 

(1> The text rule has been applied 
in a case of foreign attachment.— 
Clauss V. Ainey, 124 A. 183, 279 Pa. 
534—28 C.J. p 366 note 62. 

(2) However, it has been held that 
the giving of a dissolution bond does 
not convert a suit against a nonresi- 
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will not, as of right, dissolve the garnishment,'- 
permit defendant to set up by way of defense in the 
garnishment proceedings such matters as were avail¬ 
able to garnishee,'^3 or prevent the entry of judg¬ 
ment against the garnishee.'^^ Liability on such a 
bond is considered infra §§ 303-307. 

§ 275. Voluntary Dismissal or Nonsuit 

Plaintiff may dismiss the garnishment proceedings, 
or, in a proper case, may move for their dismissal or take 
a nonsuit. 


Plaintiff, being in control of garnishment proceed¬ 
ings, may dismiss them,''® even against objection by 
the garnisheej® or at least may move for their dis¬ 
missal in a proper case, as when the judgment on 
which they were predicated has been set aside.^^ 

Plaintiff may take a nonsuit before the issues 
arising on the garnishee’s answer have been tried 
and before any rights of the garnishee have been 
determined by the court. 


xn. CLAIMS OP THIRD PERSONS 


§ 276. In General 

In order that a third person may assert rights In 
garnishment proceedings, he must be made a party there¬ 
to. As a general rule the statutory methods of coming 
In for the purpose of asserting adverse claims are ex¬ 
clusive. The court in whose Jurisdiction the seizure is 
made and the property located has jurisdiction to pass on 
another person's claim. 

Where the title or interest of claimant is dis¬ 
closed and admitted by the parties to the garnish¬ 
ment proceeding, there is no occasion for the ap¬ 
pearance of claimant as a party to the proceedings 
ill order to protect his rights;*^® and it has been 
held that, whenever it appears, from whatever 
source, that the property does not belong to defend¬ 
ant and a judgment subjecting it to plaintiffs claim 
will inure to the injury of parties not before the 


court, it is the duty of the court to withhold judg¬ 
ment for plaintiff.^® A person who is not a party to 
garnishment proceedings cannot himself assert 
therein any claim to or against the property or 
credit levied on; his rights can be asserted in such 
proceedings only, if at all, after he has been made 
a party thereto he has no standing to move for 
a dismissal of the garnishment proceedings, 
has he any recourse against plaintiff for any amount 
collected by means of a properly obtained judg¬ 
ment against the gamishee.^^ So, where his rights 
or claims are questioned by the parties to the gar¬ 
nishment proceeding, it is obviously proper that he 
should be made a party to such proceeding.^^ Some 
mode whereby the rights of adverse claimants may 
be asserted and determined in the garnishment pro¬ 


dent defendant into one authorizingr 
a judgment in personain.—Beasley 
V. Lennox-Haldeman Co., 42 S.& 385. 
116 Ga. 13—^Henry v. Liennox-Halde- 
man Co., 42 S.K 383, 116 Ga. 9. 

72. Ark.—^Kettle Creek Refining Co. 
V. Scales, 26 S.W.2d 446, 447, 181 
Ark. 295, quoting Corpus dtizls. 

Tex,—^Texas Nat. Bank of Fort 
Worth V. First Nat. Bank, Civ.App., 
1 S.W.2d 717—First Nat. Bank v. 
Curtis, Civ,App., 244 S.W. 226. 

28 C.J. p 366 note 66. 

73. Ariz.—^Federal Rubber Co. v. 
Pruett, 102 P.2d 88, 56 Ariz. 390, 
denying petition 98 P.2d 849, 55 
Ariz. 76, 126 A.L..R. 1238. 

Tex.—^Texas Nat, Bank of Fort 
Worth V. First Nat Bank, Civ.App., 
1 S.W.2d 717—First Nat. Bank v. 
Curtis, Civ.App., 244 S.W. 226. 

74* Ga.—^Warlick v. Neal Loan & 
Banking Co., 48 S.E. 402, 120 Ga. 
1070. 

75- N.J.—^Morris Plan Co. of New 
York v. Ashdown, 190 A. 302, 303, 
15 N.J.Misc. 186, citing Corpus 
Juris. 

28 C.J. p 366 note 70. 

In action by trustee process, plain¬ 
tiff may have absolute right to dis¬ 
charge trustee and to take judgment 


against defendant; hut this does not 
necessarily include right to prevent 
adjudication of adverse claimant's 
rights and entry of decision on them. 
—Kelly V. Foley, 188 N.E. 349, 284 
Mass. 503. 

Agreement for direct payment to 
creditor 

Where, by agreement between debt¬ 
or and creditor, latter discharged 
trustee process against insurance 
companies that owed debtor, the in¬ 
surance companies to pay creditor 
instead of debtor, agreement was held 
not to contemplate loss of creditor's 
right to apply the money to any of 
the debts.—^Arfanis v. Claremont Nat. 
Bank, 180 A. 251, 87 N.H. 380. 

76. Ala.—Griel v. Loftin, 65 Ala. 691. 
77- Ill.—Chicago Open Bd. of Trade 
V. Illinois Trust & Savings Bank, 
150 IlLApp. 161. 

78. Ala.—^Baldwin v. Roman, 31 So. 
696, 132 Ala. 323. 

28 C.J. p 366 note 74. 

79. R.I.—^Hanaford v. Hawkins. 28 
A. 606, 18 R.I. 432. 

80. N.H.—Cram v. Shackleton, 5 A. 
715, 64 N.H 44. 

Vt.—Fairchild v. Lampson, 37 Vt. 
407. 

Interpleader on court's own motion 
see infra § 273. 
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81- Mich.—^Keppel v. Moore, 33 N.W. 
499, 66 Mich. 292. 

R.I.—^Hanaford v. Hawkins, 28 A 
605, 18 R.I. 432. 

Attorneys claiming Uen on fund 
Where defendant's attorneys, who 
claimed lien on fund involved in gar¬ 
nishment proceeding, did not choose 
to be interpleaded, and garnishee de¬ 
fendant did not ask to have them 
interpleaded, attorneys were not en¬ 
titled to payment of their lien claim 
in garnishment proceeding.—Liberty 
V. Liberty, 276 N.W. 121, 22$ Wis. 
136, followed in 276 N.W. 123, 226 
Wis. 141. 

82. Ga.—Bullock V. Butts, 124 S.E. 
905, 33 Ga.App. 7. 

83. Miss.—Russell v. Allen, 70 So. 
890, 110 Miss. 722. 

28 C.J. p 366 note 82. 

84. Mass.—Eastern Fur & Skin Co. 
V. Sternfeld, 123 N.E. 668, 233 Mass. 
210 . 

Minn.—Security State Bank of Wal¬ 
dorf V. Brecht, 186 N.W. 1021, 160 
Minn. 502. 

R.I.—Hanaford v. Hawkins, 28 A 
605, 18 R.I. 432. 

Tex,—^Iglehart v, Moore. 21 Tex 601 
—^Kelley Grain Co. v. English, Civ. 
App., 34 S.W. 661. 
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ceedings has been held to be necessary,S5 but, even 
though intervention by claimant is not permitted by 
statute, it has been declared that the rights of such 
a claimant may be worked out through the garnishee 
by means of notice to him, and that the latter’s 
rights may then be protected b}^ his disclosure.®^ 
In accordance with the provisions of some statutes, 
the statutory remedies of claim are given only to a 
person not a party to the proceeding on which the 
garnishment is based.®*^ 

The usual procedure by which a claimant may 
come in and be made a party is by intervention of 
his own motion or on an interpleader, both of which 
are discussed in the sections immediately follow¬ 
ing. The proceedings whereby an adverse claim¬ 
ant is made a party for the purpose of determining 
his claim have been held not to be equitable pro¬ 
ceedings but to be in the nature of equitable relief 
in an action at law.®® There has been no strict uni¬ 
formity in the use of the terms, and frequently the 
interposition of a claim of claimant’s own motion is 
termed an ^^interplea” or the proceeding is called 
^'interpleader,”®® especially where the claim has been 
disclosed by the garnishee answer,®® while on the 
other hand an appearance and assertion of claim 
of a person who is not a party to the garnishment 
proceedings but whose claim has been disclosed 
therein are sometimes called ‘‘intervention” where 
such appearance is voluntary,®^ and even where it 
is in response to notice or summons.®® For most 
purposes, at least, it would seem that the line be¬ 
tween these two modes of procedure should be 
drawn with regard to whether claimant appears of 


hi* own motion, the proceeding then being con¬ 
sidered as an intervention, although his interest is 
disclosed by the record in the garnishment proceed¬ 
ings proper, or whether he is cited or summoned in 
and appears in response to such citation. This line 
has been followed in this Title. Adverse claim¬ 
ants may also be brought in by consolidation of the 
garnishment proceedings with other proceedings in 
which their rights are being litigated.®® In some 
jurisdictions a statutory trial of right of property’ 
may be resorted to by claimant;®'* such a statute 
has been held to be equitable and remedial in its 
nature and should be liberally construed.®^ 

An intervening claimant may maintain his rights 
as against the garnishment regardless of notice ac¬ 
tual or constructive to the garnishing creditor.®® 

Exclusiveness of statutory remedy. Under some 
statutes the statutory method of coming in for the 
purpose of asserting adverse claims is exclusive;®*^ 
under other statutes it is regarded as cumulative and 
permissive.®® Where the outstanding claims are of 
such a nature that they cannot be tried on the stat¬ 
utory intervention or interpleader in the garnish¬ 
ment proceedings, the resort may be had to a bill 
of interpleader;®® and it has been held that a stat¬ 
utory right of interpleader in the garnishment pro¬ 
ceedings is not exclusive of the right to interplead 
in equity.1 

Jurisdiction. The court in whose jurisdiction the 
seizure is made and the property located has ju¬ 
risdiction to pass on the claim of another person to 
the garnished property.® The court has jurisdic- 


85. Puerto Rico.—^Bravo v. Gomez, 1 
Puerto Rico P. 303. 

28 C.J. p 366 note, 84. 

86. Wyo.—Schloredt v. Boyden, 64 
P. 226, 9 Wyo. 392. 

28 C.J. p 366 note 86. 

87. Ga.—^Hulin^r v. Hulingr, 22 S.K 
2d 832. 

88. R.I.—Garst v. Canfield. 113 A. 
865, 43 R.I. 554. 

89. Okl.—^Dawson Produce Co. v. 
Cohn, 43 P.2d 1034, 172 Okl. 28. 

28 C.J. p 367 note 91. 

90. Ill.—Bartlett v. Willis Mfgr. Co., 
106 I11.APP. 248. 

Pa.—Stem v. Jones, 7 Kulp 19. 
laterpleadex ordered on claimant’s 
motion 

Interposition of a claim on the 
samishee’s disclosure of claimant's 
interest or claim of interest has been 
treated as an interpleader ordered 
on claimant's motion.—Stem v. Jones, 
supra. 

91. N.M.—Field v. Sammls, 73 P. 
617, 12 N.M, 36. 


Tex.—Smith v. Texas & P. R. Co., 
Civ. App., 39 S.W. 969. 

28 C.J. p 369 note 23. 

92. Minn.—Leslie v. Godfrey, 56 N. 
W. 818, 55 Minn. 231. 

93. Tex.—^Relnertsen v. Bennett, 

Civ.App., 185 S.W. 1027. 

28 CJ. p 367 note 96. 

94. Tex.—^Voelkel-McLain Co. v. 

First Nat, Bank, Civ.App„ 296 S. 
W, 970. 

95- Tex,—Voelkel-McLain Co. v. 

First Nat. Bank, supra. 

“Othwr like wilt” 

A statute permittinsr the trial of 
a right to property on which a writ 
of execution, seauestration. attach¬ 
ment, or other like writ has been lev¬ 
ied applies where a garnishment writ 
has been levied.—^Voelkel-McLaln Co. 
V. First Nat. Bank, supra. 

Necessity for levy and delivery 
Where funds were Impounded in a 
bank by garnishment proceedings and 
a claimant to the fund filed with the 
constable who served the garnish¬ 
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ment writ the oath and bond as re¬ 
quired by statute, the fact that the 
constable did not take physical pos¬ 
session of the property, or the fact 
that the property was not delivered 
to claimant, was held not to affect 
the right of claimant to establish his 
ownership through the trial of right 
of property,—^Voelkel-McLain Co. v. 
First Nat. Bank, supra. 

96- Iowa»—First Nat. Bank v. Rlg- 
gle, 190 N.W. 143, 195 Iowa 189. 

Tex.—^Payne v. Finley, Civ.App., 291 
S.W. 944. 

97- Ala.—Blackman v. Collier, 68 So. 
519, 12 Ala.App. 568. 

28 C.J. p 367 note 97. 

98: Ga.—Rutherford v. Fullerton, 15 
S.E. 471, 89 Ga. 353—^Bryant v. Mc¬ 
Crary. 151 S.E. 236, 40 Ga.App. 
685. 

99. S.C.—Arnold v. Lord, 16 S.C.L, 
538. 

1. Kan.—^Atchison Bd. of Education 
V. Scoville, 13 Kan. 17. 

2. La.—George Sliman & Co. v. 
Hemperly, App., 168 So. 718. 
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lion of the parties who have responded to the no¬ 
tice of garnishment and of the funds obtained by 
the service of the garnishment.^ Jurisdiction to de¬ 
termine the right to money owed by the vendee of 
land is not limited to a court with jurisdiction of 
controversies involving title to land.^ 

§ 277. Intervention by Claimant 

a. In general 

b. Claimants entitled 

c. Time of intervention 
d- Mode of intervention 
e. Allowance or denial 

a. In General 

The authorities are not In accord as to whether the 
court may permit intervention by a claimant of garnished 
property In the absence of special authorization in the 
statutes particularly applicable to garnishment. General- 
ly, a claimant Is not obliged to intervene at the peril of 
forfeiting his rights unless required to do so by statute, 
but failure to do so may, under certain circumstances, 
operate as an estoppel. 

A claimant of the garnished property may inter¬ 
vene to assert his rights under statutes applicable 
to garnishment proceedings which expressly or im¬ 
pliedly confer that right.® In some jurisdictions it 
has been held that independent of authorization in 
the garnishment statutes the court may permit in¬ 
tervention by a claimant of the garnished proper¬ 
ty;® but in other jurisdictions it has been held that 
a claimant has no greater right to intervene than 
is given by statute, and he cannot be permitted to 


intervefte on his o\%ti motion where the statutes par¬ 
ticularly applicable to garnishment fail to provide 
for such intervention in the proceedings,*^ especially 
where the statutes provide another remedy.® The 
enactment of statutes expressly sanctioning inter¬ 
vention in garnishment proceedings affords some 
presumption of the absence of the right of inter¬ 
vention at common law;® but such is not the case 
where the statute purports merely to give addi¬ 
tional remedial rights to claimants,nor in the lat¬ 
ter case will the statute necessarily be held to repeal 
the common-law right of intervention.^^ 

Statutes sanctioning intervention in attachment 
have been held to apply where property has been 
garnished,but in other jurisdictions such statutes 
have been held not to apply.i® Similarly it has 
been held that a statute sanctioning intervention in 
attachment by garnishment does not authorize inter¬ 
vention in garnishment on an execution but the 
contrary^ has been held where the garnishment pro¬ 
ceedings are expressly assimilated to attachment 
proceedings,!® especially where the garnishment 
statute expressly gives rights to claimants which 
are consistent only with a right to intervene.!® 

Generally, claimant is not obliged to intervene at 
the peril of forfeiting his rights,!*^ even where he 
is authorized by statute to come in and assert 
them;!® but when so provided by statute claimant 
who fails to intervene after having been given no¬ 
tice and an opportunity to do so may be barred from 
subsequently asserting his right,!® and even in the 


3. Ala.—^Flrst Nat. Bank v. Burch, 
188 So. S59, 237 Ala. 680. 

^ Neb.—Richards v. Gilmore’s Bs- 
tate, 299 N.W. 366, 140 Neb. 166. 

5. Iowa.—^New Amsterdam Casualty 
Co. v. Bookhart, 290 N.W. 61, 227 
Iowa 1160. 

W.Va.—Whan v. Hope Natural Gas 
Co.. 94 S.B. 366, 81 W.Va. 338. 

28 C.J. p 368 note 9. 

6. Minn.—^First State Bank of New 
York Mills v. West, 240 N.W. 892, 
185 Minn. 225, followed in Lialde 

V. West, 240 N.W. 894, 186 Minn. 
229. 

N.M.—^Joyce-Prult Co. v. Meadows, 
244 P. 889, 31 N.M. 336. 

Tex.—Coles v. Pewel, Clv.App., 80 S. 

W. 2d 323, error dismissed. 

28 C.J. p 367 note 8. 

Independent trial of property riirhts 
is not the only remedy of claimant 
of gramlshed property.—Coles v. 
Fewel, supra. 

7. ' Ala.—Blackman v. Collier, 68 So. 
619, 12 Ala.App. 668. 

23^C.J. p 368 note 4. 

8. Ohio.—Vallette v. Kentucky 

Trust Co. Bank, 2 BAndy 1, 12 
Ohio l>ec., Reprint, 299—Senshelm- 


er V. Huttenbauer, 2 Cine. Super. 56, 
13 Ohio Dec,, Reprint, 766. 

9. R.I.—Cross’ Petition, 23 A. 761, 
17 R.I. 568. 

10. Md.—^Kean v. Doemer, 62 Md. 
476. 

11. Md,—^Kean v. Doemer, supra. 
28 C.J. p 368 note 8. 

12. Okl.—Dawson Produce Co. v. 
Cohn, 43 P,2d 1034, 172 OkL 28. 

28 C.J. p 369 note 12. 

13. Ala.—^Heyward v. Phillips-But- 
tott Mtg. Ca, 11 So. 837, 97 Ala. 
633. 

Appearanoe as next friend of absent 
person 

Statute authorizinsT a strangrer to 
appear of his own motion as the next 
friend in attachment agrainst an ab¬ 
sent person does not authorize a 
strangrer to appear and assert a claim 
to or against property or credit so 
attached in the hands of a gar¬ 
nishee.—Smith V. Gettinger, 8 Ga. 140 
—28 C.J. p 869 note 17. 

14. Mo.—^Taylor v. Rust, App., 198 
S.W. 194. 

28 C.J. p 369 note 14. 

15. Iowa.—New Amsterdam Casual¬ 
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ty Co. V. Bookhart, 290 N.W. 61. 
227 Iowa 1160. 

28 C.J. p 369 note 16. 

16- Iowa,—^Dolph V. Cross, 133 N. 

W. 669, 153 Iowa 289. 

28 C.J. p 369 note l6. 

17. Me.—Johnson v. Thayer, 17 Me. 
401. 

28 CJ. p 370 note 39. 

Where the statutory remedy by In- 
terposltioxL of a claim is regarded as 
onmnlative, failure to claim will not 
bar the owner of the debt from as¬ 
serting his title otherwise, he having 
done nothing to mislead the gar¬ 
nishee or to induce him to withhold 
any of the real facts in making his 
answer.—^Rutherford v. Fullerton. 15 
S.E. 471, 89 Ga, 363—Bryant v. Mc¬ 
Crary, 161 S.E. 236. 40 Ga.App. 685. 

18. Ga.—Smith v. Gettinger, 8 Ga. 
140. 

Pa.—^Duquesne Bond Corp. v. Ameri¬ 
can Surety Co., 107 A. 769, 264 Pa. 
203. 

19. Minn.—^Hancock-Nelson Mer¬ 

cantile Co. V. Midwest Food Pack¬ 
ers of Marion, Ind., 284 N.W. 696, 
182 Minn. 426. 
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absence of such a statute it seems that claimant who 
has full knowledge of the garnishment proceedings 
and an opportunity to intervene therein may be pre¬ 
cluded by way of estoppel.20 Where the right to 
intervene in the garnishment proceedings exists it 
has been held proper for the court to refuse to per¬ 
mit claimant to have the title determined in another 

proceeding.2i 

Garnishee's admissions or disclosures as affect-- 
ing right to intervene. Without special statutory 
sanction, intervention has been permitted where the 
garnishee has disclosed the intervener’s interest,^^ 
at least where the property or funds garnished have 
been paid into court,23 and even where there has 
been no disclosure of the intervener’s claim in the 
garnishment proceedings proper.24 A right to in¬ 
tervene without a prior disclosure of the intervener’s 
claim may be allowed by statute,26 and under such 
a statute claimant may intervene even where the 
garnishee has defaulted and thus impliedly admitted 
his indebtedness to defendant.26 Where the statute 
expressly provides for intervention on an answer 
disclosing the intervener’s claim, claimant cannot, 
of his own motion, appear and assert his claim in 
the absence of such a disclosure,27 and, a fortiori, 
a claimant cannot intervene in the absence of such 
a disclosure where the statute renders it optional 
with the parties whether claimant shall be brought 
in, that is, where the only means provided for bring¬ 


ing in claimants is an interpleader.^S it has been 
held that where the garnishee admits possession of 
funds due the debtor, thereby entitling the garnisher 
to judgment, intervention by another claimant is not 
permissible because his right against the garnishee 
is not affected and he may still maintain an action 
against the garnishee.29 

Character of property as affecting right to in¬ 
tervene. The right to intervene in garnishment 
proceedings generally may include the right to in¬ 
tervene where a debt is the subject of garnish- 
ment,30 but where the right of intervention is giv¬ 
en by statute only as to property levied on or taken 
in possession it has been held that a third party 
claim cannot be interposed in the garnishment of a 
debt,3t or in the garnishment of corporate stock 
entered on the books of the garnishee corporation.32 

b. Claimants Entitled 

As a general rule, one who has a property Interest 
in the matter in litigation which he may lose by the 
direct effect of the judgment is entitled to Intervene. 

As a general rule, where intervention in gar¬ 
nishment proceedings for the purpose of asserting 
claims to or against the property or interest in¬ 
volved is allowed, one who has a property interest 
in the matter in litigation which he may lose by 
the direct effect of die judgment is entitled to in- 
tervene.33 The true owner of the property, apart 


aCK Mo.—^Leesburs State Bank & 
Trust Co. V. Merchants Bank of 
Kansas City, App„ 142 S,W.2d 94. 
Utah.—^Henderson & Johnson v. Hoop¬ 
er Sugar Co., 236 P. 239, 66 Utah 
241, 45 A.L.R. 637, followed in Hen¬ 
derson & Johnson v. Plngree Sugar 
Co., 236 P. 244, 65 Utah 240. 

28 C.J. p 370 note 41. 

21- Cal.—^Tomlinson v. Liampton, 66 
P.2d 151, denying petition for hear¬ 
ing 64 P.2d 443, IS Cal.App.2d 671 
—City of Los Angeles v. Knapp, 70 
P.2d 643, 22 Cal.App.2d 211. 

Order to show cause 
Where, at the conclusion of a suit, 
nothing remained to be done but that 
the clerk should deliver fund in his 
possession to successful party, which 
clerk refused to do when fund was 
garnished by creditor of owner, court 
properly refused to determine title 
on order to show cause issued in ac¬ 
tion in which attaching creditor was 
not party.—City of Los Angeles v. 
I^PP, supra. 

22. N.M.—.Field V. Sammls, 78 P. 
617, 12 N.M. 36. 

28 C.J. p 36JJ.-note 26. 

23. Pa.—Stem v. Jones, 7 Kulp 19. 

24. Tex.—Medley v, American Radi¬ 
ator Co., 66 S.W. 86, 27 Tex.Civ. 
App, 384J 

38 CtJ. p 369 note 28. 


25. Mass.—^Dennis v. Twitchell, 10 
Mete. 180. 

R.I,—^H^aford v. Hawkins, 28 A. 

605, 18 R.I. 432. 

28 C.J. p 870 note 31. 

26. Mass.—^Boylen v. Toung, 6 Allen 
582. 

27. Mass.—^Boylen v. Toung, supra— 
Dennis v. Twitchell, 10 Mete. 180. 

28. Miss.—^People’s Bank v. Smith, 
23 So. 428, 75 Miss. 753. 65 Am.S.R. 
618. 

28 C.J. p 370 note 34. 

29. Tex.—^Hillis v. Wolfe, Civ.App., 
284 S.W. 227—Nelson v. Winters 
State Bank, Civ,App., 138 S.W. 1082. 

20. Md.—^Kean v. Doemer, 62 Md. 
475. 

Vt.—^Harding v. Harding, 25 Vt. 487. 
28 C.J. p 369 note 19. 

31. Cal.—^Bank of America Nat. 
Trust & Savings Ass’n v. Riggs, 
104 P.2d 125, 39 Cal.App.2d 679— 
Sunset Realty Co. v. Dadmun, 88 P. 
2d 947, 34 Cal.App.2d Supp. 733. 

28 C.J. p 369 note 18. 

32. Cal,—:Partch v. Adams, App., 130 
P.2d 244. 

Purpose of statute as affeotiiig right 
Under statute providing for deter¬ 
mination of title to property levied 
on where claim of third party show¬ 
ing right to possession is filed, cor- 


I>orate stock standing in name of 
third party claimant on books of gar¬ 
nishee could not be the subject of 
trial of title or right of possession, 
since purpose of statute is to pro¬ 
tect officer making levy against 
claims for damages by third parties, 
and no damage could be shown as 
against officer in garnishment of 
stock, in that lien arose on service 
of writ without taking of possession 
by the officer.—Bank of America Nat. 
Trust & Savings Ass*n v. Riggs, 104 
P.2d 125, 39 Cal.App.2d 679. 

33. Minn.—^Pirst State Bank of New 
York Mills v. West, 240 N.W. 892, 
185 Minn. 225, followed in Laide v. 
West, 240 N.W. 894. 185 Minn. 229. 
Tex.—Coles v. Pewel, Civ.App., SO S. 

W.2d 323, error dismissed. 

Wis.—Scheuer v. Regal Oil-Gas Burn¬ 
er Co., 176 N.W. 75, 170 Wis. 630. 
Wife of debtor 

A wife may intervene in garnish¬ 
ment proceeding brought by hus¬ 
band's former wife to enforce pay¬ 
ment of alimony due under divorce 
decree, in order to secure or protect 
such rights as the wife may have In 
the earnings of her husband.—Plsch 
V. Marler, 97 P.2d 147, 1 Wash.2d 698. 
Cosurety 

Since, where cosureties paid judg¬ 
ment and took assignment thereof 
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from any question as to the derivation of title from 
defendant, is usually allowed to intervene,and the 
right of intervention has also been accorded to third 
party claimants deriving their rights from defend¬ 
ant by assignments or transfers,^® including equita¬ 
ble assignments,^® transfers by mortgage®" as col¬ 
lateral security,®® or for the benefit of creditors,®® 
and transfers of title by operation of law.^® It is no 
obstacle to intervention that claimant asserts title to 
only part of the garnished fund.^i The principal 
defendant has the right, at least in the absence of 
objection by the garnishee, to intervene in the gar¬ 
nishment proceedings and urge the exemption of the 
garnished funds or property,^® and he may also in¬ 
tervene as claimant in a representative capacity.^® 

The right of a partnership to intervene is consid¬ 
ered in the CJ,S. title Partnership § 212, see also 
28 CJ. p 371 notes 53, 54. 

Qtlter creditors. The general rule that strangers 
to garnishment proceedings cannot, in the absence 
of special statutory authorization, come in and be 


made parties has been applied so as to exclude oth¬ 
er creditors.'^^ Where interv'ention by claimant is 
authorized, a creditor who claims or has a special 
interest in the property, such as one who has also 
garnished it, levied an execution on it, etc., if he is 
not excluded by other terms of the statute, may in¬ 
tervene,^® but a creditor who merely seeks to sat¬ 
isfy his debt rather than assert any special right 
or claim of ownership to the property itself may 
not intervene as one claiming ownership.^® It has 
been held that a garnishing creditor of a partnership 
may intervene in prior garnishment by a creditor of 
a member of the partnership.^*^ 

c. Time of Intervention 

If the time Is not prescribed by statute intervention 
may be at any time during pendency of the proceedings 
until final Judgment unless it is barred by laches. 

Claimant must exercise his right of intervention 
within the time allowed by statute.'^® If the time 
is not prescribed by statute the intervention may be 
at any time during pendency of the proceedings,^® 


and subsequently principal received 
bequest of money insufficient to pay 
entire Judgment, such cosureties were 
each entitled to recover half of such 
amount, where one brought attach¬ 
ment on garnishment against execu¬ 
trix holding bequest, the other had 
right to intervene and assert his 
right to one half thereof.—^Hunt v. 
Starks, 75 S.W,2d 787, 256 Ky. 120. 

Attorney asserting claim for ssrv- 
loes 

(1) Where a casualty company, 
after securing Judgment against ben¬ 
eficiaries under a will, issued an ex¬ 
ecution under which the administra¬ 
tor was attached as garnishee, attor¬ 
neys for the beneficiaries could prop¬ 
erly intervene in garnishment pro¬ 
ceedings to assert a claim to the 
impounded fund for legal services 
rendered for beneficiaries In connec¬ 
tion with action by casualty compa¬ 
ny.—^NTew Amsterdam Casualty Co. v. 
Bookhart, 290 IST.W. 61. 227 Iowa 1150. 

(2) Where garnishee answered that 
he was indebted to Judgment debtor 
for unpaid Judgment in certain sum, 
court was required to take notice of 
petition by attorney calling attention 
to fact that Judgment which Judg¬ 
ment debtor held against garnishee 
was subject to prior attorney's lien. 
—^Barnes Hospital v. Quinlivan, Mo. 
App., 126 S.W.2d 332. 

(3) Where an attorney performed 
services under a power of attorney, 
litigated a case and procured a ver¬ 
dict and judgment on behalf olT de-* 
fendant debtor, he had an interest in 
the Judgment and his rights could 
be determined on a rule, when the 
fund was attached, rather than by fil¬ 
ing exceptions to the answers to the 


interrogatories.—Ohio Finance Co. v. 
Liickert, 86 Plttsb.L.eg.J., Pa., 353. 

34. Mich.—People's Lumber Co. v. 
Strehlke. 245 N.W. 507. 260 Mich. 
513. 

28 C.J. p 370 note 44. 

35. Tex.—^Payne v. Finley, Civ.App., 
291 S.W. 944, 

28 C.J. p 371 note 45. 

36. Ga.—Glover Grocery Co. v. Liv¬ 
ingston, 146 S.B. 643, 39 Ga.App. 
227. 

37. Tex.—Payne v. Finley, Civ.App., 
291 S.W, 944. 

28 C,J, p 371 note 47. 

38. Tex.—Buchanan v. A, B. Spencer 
Lumber Co., Civ.App., 134 S.W. 292, 

39. Mass.—^Bassett v. Parsons, 3 N. 
B. 647, 140 Mass. 169. 

40. Mass.—^Marvel v. Babbitt, 9 N.B. 
566, 143 Mass. 226. 

28 C.J. p 371 note 50. 

4L Wash.—Chase & Baker Co, v. 

Olmsted, 160 P. 952, 93 Wash. 306 
28 C,J. p 871 note 51. 

42. Mich.—^McBougall v. Lamb, 71 
N.W. 468, 113 Mich. 69. 

28 C.J. p 312 note 62. 

43. Mass.—Webster v. Lowell, 2 Al¬ 
len 123. 

28 C.J. p 371 note 62. 

44. R.I.—Cross' Petition, 28 A. 761, 
17 R.L 568. 

28 C.J. p 372 note 59. 

45. Minn.—^First State Bank of New 
York Mills V. West, 240 N.W. 892, 
185 Minn. 225, followed in Laide v. 
West, 240 N.W. 894, 185 Minn. 229. 

Wis.—Scheuer v. Regal Oil-Gas Burn¬ 
er Co., 176 N.W. 75, 170 Wis. 680. 
28 C.X p 371 note 57, p 372 note 60. 


Garnishment by creditor after prior 
defective garnishment 
Where a garnishment is unauthor¬ 
ized by reason of the premature serv¬ 
ice of summons on the garnishee, an¬ 
other creditor who has procured a 
subsequent garnishment before the 
defect in the first garnishment has 
been waived by the appearance of de¬ 
fendant and garnishee may intervene 
in the first garnishment and claim 
the right of precedence.—^Nash v. S. 
M. Braman Co., 297 N.W. 755, 209 
Minn. 196. 

Sanction of Interventioii in attach¬ 
ment 

Sanction of intervention by Junior 
attaching creditor, in direct attach¬ 
ment, authorizes garnishing creditor 
to intervene in prior garnishment by 
another creditor.—^Harding v. Hard¬ 
ing, 25 Vt. 487. 

4A Ill.—^May v. Disconto Gesell- 
schaft, 71 N.E. 1001, 211 IlL 310, 
affirming 113 Ill.App. 416. 

28 C.J. p 372 note 61. 

47. Iowa.—Switzer v. Smith, 36 Iowa 
269. 

48. Colo.—Whalen v. McMahon. 26 
P. 583, 16 Colo. 373. 

28 C.J. p 372 note 65. 

49. Colo.—Hahnewald v. Schlapfer. 
260 P. 105, 82 Colo. 313. 

Mass.—^R. H- White Co. v. Lees, 166 
N.EL 705, 267 Mass. 112. 

Tenn.—^American Milling Co. v. Cairo 
Oil Mill Co.. 10 Tenn.App. 450. 

28 C.J. p 372 note 66. 

After defatdt but before trustee is 
ohazged 

Where claimant was admitted €ls 
party to trustee process after defend¬ 
ant and trustee defaulted, but before 
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but not after final judgment in favor of plaintiff 
against the garnishee,or after its satisfaction.®! 
Moreover, intervention after judgment for plaintiff 
may be barred by laches.®- Where the statute pro¬ 
vides for notice of the claim to be served on the 
sheriff but does not require it to be served within 
an 3 ' particular period of time, the claim may be 
served at any time before the sheriff has converted 
the property by sale or by other means has subject¬ 
ed it to the satisfaction of plaintiffs demands.®^ 
Judgment against defendant in the principal action 
does not cut off the right to intervene.54 

After delivery or payment into court. Generally 
claimant may come in after the garnishee has de¬ 
livered or paid the garnished property or debt to 
the levying officer or into court,55 even where the 
garnishee has been discharged on such delivery or 
payment,^® especially where a statute expressly pro¬ 
vides for intervention at any time prior to pajTnent 
of the proceeds of garnishment to plaintiff.5 

After appeal. Under the rule that intervention 
cannot be had after final judgment as between plain¬ 
tiff and garnishee, an adverse claimant cannot come 
in and assert his right for the first time on'appeal,5S 
unless the appeal is tried de novo.®^ 

After abandonment or dissolution. After plaintiff 
abandons the proceedings a third party claim or in¬ 
terplea cannot be entertained since there is no basis 
therefor.®^ After dissolution of the garnishment 
proceedings claimant cannot intervene for the pur¬ 
pose of asserting rights to, or interest in, property 
or funds previously delivered by the garnishee to 


ihc officer or into court.®^ 
d. Mode of Intervention 

The mode of intervention may be by a petition or 
claim setting forth the basis of the claimant's right, but 
no set form need be followed if none is prescribed by 
statute. 

Under some statutes the mode of intervention in 
garnishment proceedings for the purpose of assert¬ 
ing adverse claims is by a petition setting forth 
the basis of the petitioner’s claim.®^ Under other 
statutes a written claim verified by oath and setting 
out the claimant’s right is to be served on the sher- 
iff.®3 '^Q set form of the petition or claim or its 
verification need be followed if none is prescribed 
by statute,®^ and inartificial language will be inter¬ 
preted according to its evident intent as disclosed by 
the whole statement of claim,®5 which, it has been 
held, may be aided by the garnishee’s answer.^® 
The petition should show the necessity of interven¬ 
tion in order to protect claimants* rights.®*^ Where 
a judgment debt is garnished, intervention in the 
action in which such judgment was rendered is in¬ 
effective to give the court jurisdiction to adjudicate 
on the intervener’s claim as against the garnishment 
plaintiff.®® A plea of intervention filed by the wife 
of the judgment debtor need not join her husband 
where the husband files a separate plea alleging the 
same facts as alleged in the intervention.®® 

Necessity for bond or security generally is con¬ 
sidered infra § 285. Pleadings after intervention 
or interpleader of claimant are considered infra § 
287, Dissolution of garnishment on security by 
claimant is discussed infra § 292. 


trustee was charg’ed, claimant was 
not limited to scire facias proceed¬ 
ings agrainst trustee.— H, H. White 
Co. v. Lees, 166 N.EJ. 705, 267 Mass. 
112 . 

50. Msiss.—Shawmut Commercial 

Paper Co. v. Cram, 98 N.E. 696, 
212 Mass. 108. 

28 C.J. p 372 note 67. 

5L Pa.—Shultz v. HofCman, 18 Pa. 
Co. 90. 

52. Md.—^Lawrence Bank v. Raney & 
Berger Iron Co,, 26 A. 119, 77 Md. 
321. 

28 C.J. p 372 note 69. 

53. Cal.—National Bank of New Zea¬ 
land V. Finn, 263 P. 757, 81 CalApp. 
317. 

After retWL on. writ 
A third party claim to garnished 
check was held sufficient, although 
not served until after sheriff had 
made return on writ.—^National Bank 
of New Zealand v. Finn, supra. 

54. Iowa.—Dolph v. Cross, 133 N.W. 
669, 163 Iowa 289. 


55. Kan.—^Le Roy Bank v. Harding, 
41 P. 680, 1 Kan.App. 389. 

28 C.J. p 372 note 70. 

After payment to attorneys 

Intervention in garnishment pro¬ 
ceeding,^ after payment of funds gar¬ 
nished ‘to creditor's attorneys, but 
before judgment against garnishee, 
was held timely,—Hahnewald v. 
Schlapfer, 260 P. 105, 82 Colo. 313. 
55. Iowa.—^Edwards v. Cosgro, 32 N. 
W. 350, 71 Iowa 296—^Howe v. 
Jones. 8 N.W, 451, 67 Iowa 130. 

57. Iowa.—^Edwards v. Cosgro, 32 N. 
W. 350, 71 Iowa 296. 

28 C.J. p 372 note 72. 

58. Mass.—Scott v. Hawkins, 99 
Mass. 550. 

58. Iowa.—^Daniels v. Clark, 38 Iowa 
556. 

28 C.J. p ,372 note 75. 

60. Mo.—^Dunham v. Jerome, 49 S.W. 
2d 637, 226 Mo.App. 1214. 

61. Oa.—^Drought v, Poage, 59 S.E. 
728, 3 Ga.App. 178. 

28 C.J. p 372 note 76. 
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62. Ga.—Tarver v. Jones, 131 S.R 
102, 34 Ga.App. 716. 

28 C,J. p 373 note 79. 

63. Cal.—^Takahashi v. Kunishlma, 
93 P.2d 645, 34 CaLApp.2d 367. 

64. Cal.—^Duncan v. Standard Acci¬ 
dent Ins. Co., 35 P.2d 523, 1 Cal.2d 
385. 

28 C.J. p 373 note 80. 

65- Mass.—Bassett v. Parsons, 3 N. 
E. 547, 140 Mass. 169. 

66. Mass.—Bassett v. Parsons, su¬ 
pra. 

28 C.J. p 373 note 82. 

67. Tex.—^Nelson v. Winters State 
Bank, Civ.App., 138 S.W. 1082. 

63. Neb.—Chamberlain Banking 
House V. Reliance Ins. Co., 80 N.W. 
822, 59 Neb. 195. 

28 C.J. p 373 note 84. 

69. Tex.—Graham Nat. Bank v. First 
Nat. Bank, Civ.App., 48 S.W.2d 368, 
error refused. 
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e. Allowance or Denial 

An order of court admitting the claimant as a party 
should be entered to entitle him to a standing as an In¬ 
tervener therein. In the absence of a statutory right 
conferred on the claimant, intervention is a matter within 
the discretion of the court. 

An order of the court admitting claimant as a 
party to the proceedings should be entered to en¬ 
title claimant to a standing as an intervener there¬ 
in.*^® The garnishee cannot object to the court’s 
refusal to -permit intervention by an adverse claim- 
ant.7i Objection to the allowance of intervention 
may be waived,*^2 a.s may also the lark of a formal 
order admitting claimant as a party.'^^ 

Discretion of court. In the absence of a statutory 
right conferred on claimant, intervention is a matter 
within the discretion of the court,^^ and the court 
in the sound exercise of its discretion may allow*^® 
or refuse to allow^s claimant to intervene. In al¬ 
lowing an intervention, the court may impose con- 
ditionsJ^ Generally, intervention by claimant 
should be permitted to avoid circuity of action and 
to make it unnecessary for claimant to resort to eq¬ 
uity or other judicial proceedings.^8 Where the 
right to intervene is clearly conferred by statute, the 
granting of leave to claimant who has complied with 
the statutory prerequisites to come in and assert his 
rights does not rest in the discretion of the court, 
and it is error for the court to deny the right, *^8 and 
this has been held to be true although in terms the 
statute merely authorizes the court to let claimant 
in.80 


§ 278. Interpleader of Claimants 

a. In general 

b. Who may be interpleaded 

c. Right and duty to interplead claim¬ 

ants 

d. Allowance or denial 
a. In General 

Interpleader in garnishment Is In the nature of an 
interpleader In equity. The authorities are not in ac¬ 
cord as to whether or not interpleader may be permitted 
independently of special statutory sanction. 

The proceeding, usually termed an “interpleader,” 
whereby adverse claimants are brought into garnish¬ 
ment proceeding is in the nature of an interpleader 
in equity,21 and the scope of garnishment proceed¬ 
ings is thereby broadened as far as concerns the 
ownership of the property sought to be reached.22 
Interpleader may be had under statutes specifically 
so providing,28 and there is authority to the effect 
that in a proper case an adverse claimant may be 
interpleaded independently of special statutory sanc¬ 
tion,2^ but this cannot be done where another reme¬ 
dy is provided by statute and held to be exclusive,25 
and there is authority to the effect that in the ab¬ 
sence of statutory sanction an interpleader in gar¬ 
nishment cannot be had.22 

The amount in controversy in the principal ac¬ 
tion controls the jurisdiction of the court,27 and, 
where the amount involved in the principal action is 
sufficient to give the court jurisdiction thereof, it is 
immaterial that the fund in controversy in the in- 


70. Minn.—^McMahon v. Merrick, 22 
N.W. 643, S3 Minn. 262—Williams 
V. Pomeroy, 6 N.W, 446, 27 Minn. 

85 . 

Vt.—Rowell V. Pelker, 64 Vt. 526. 

28 C.J. p 373 note 89. 

71. Tex.—^Alamo Ice Co. v. Yancey, 
18 S.W. 499, 66 Tex. 187. 

72. Wyo.—Schloreclt v. Boyden, 64 
P. 225. 9 Wyo. 392. 

28 CJ. p 373 note 92. 

73. Minn.—Williams v. Pomeroy, 6 
N.W. 446. 27 Minn. 86. 

28 CJ. p 373 note 93. 

74. Pa.—Colder v. Bogrash, 198 A- 
149, 329 Pa. 350. 

Tex.—Voelkel-McLain Co. v. First 
Nat Bank. Civ.App., 296 S.W. 970. 

76. Pa.—Colder v. Bogrash, 198 A. 
149. 329 Pa. 350. 

'Tex.—^Voelkel-Mclialn Co. v. First 
Nat Bank, ClV.App., 296 S.W. 970. 

76. Pa.—Bertram Building^ & Loan 
Ass'n V. Bgrgrleston, 6 A.2d 508, 335 
1^ .42, 

28 CJ. p 370 note 36. 


77. Ill.—^Brown v. Gary, 43 IlLApp. 
482. 

28 C.J. p 373 note 90. 

78. Del,—Womack v. De Witt 10 A. 
2d 504. 1 Terry 304. 

79. Colo.—^Burnett v. Jeffers. 299 P. 
18, 88 Colo. 613. 

28 CJ, p 370 note 37. 

8(X Mass.—^Boylen v. Toungr, 6 Allen 
582. 

81. Miss.—Fewell v. American Sure¬ 
ty Co., 28 So. 756, 80 Miss. 782, 92 
Am.S.H. 625, 

28 C.J. p 373 note 95. 

88. Miss.—^Pewell v. American Sure¬ 
ty Co., supra. 

Vt—Boutwell V. McClure, S3 Vt 127. 

83. Ala.—Foshee v. Board of Bduca- 
tion of Houston County, 188 So. 
441, 236 Ala. 457. 

Okl.—First Nat. Bank v. Whltelock. 

74 P.2d 355, 181 Okl. 431. 

Semedy 'by replevin 

Such a statute affords to third 
party claimant interpleaded in the 
gramishment action the common-law 
and statutory remedy by replevin to 

556. 


restore the property to the rightful 
owner.—Commercial Investment 
Trust V. William Prankfurth Hard¬ 
ware Co., 190 N.W. 1004, 179 Wis. 21. 
Sufficient and adequate remedy 

The interpleader provided by gar* 
nishment statute furnishes remedy 
usually sufficient and adequate in a 
case where a garnishee claims that 
a third person owns a fund attempted 
to be reached by the judgrment cred¬ 
itor in satisfaction of a judgment— 
Foshee v. Board of Education of 
Houston County, 183 So. 441, 236 Ala. 
467. 

84. Tex.—Bell v. Stewart, 44 &W. 
925, 18 Tex.Civ.App. 64. 

28 C.J. p 374 note 98. 

85. Ohio.—^Vallette v. ^ Kentucky 

Trust Co. Bank, 2 Handy 1, 12 Ohio 
Dec., Reprint, 299—Sensheimer v. 
Huttenbauer, 2 Cine.Super. 56, 13 
Ohio Dec., Reprint, 766. 

86. Mo.—Sheedy v. Second Nat 
Bank, 62 Mo. 17, 21 Am.R. 467. 

87. Tex.—^National Fire Ins. Co. ▼. 
McBvoy Furniture Co., 01v.App., 
192 S.W. 270. 
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terpleader proceedings is smaller than such 
amount.^® 

No interpleader is necessary where all the claim¬ 
ants are parties to the garnishment proceedings.^^ 

h. Who May he Interpleaded 

Who may be brought In as a party may be de¬ 
pendent on statute or on the extent to which garnish¬ 
ment has been constituted an equitable proceeding. 

Where the statute specifically provides who may 
be brought in as a party, others cannot be interplead¬ 
ed thereunder.®® The extent to which interpleader 
is available to bring in a claimant whose claim is 
peculiarly within the province of equity depends on 
the extent to which garnishment has been constitut¬ 
ed an equitable proceeding.®^ 

Where rents are garnished, a person claiming 
through defendant may be interpleaded.®® 

Other creditors. It has been held that senior gar¬ 
nishing creditors cannot, by interpleader, be forced 
to come in and assert their claim in subsequent gar¬ 
nishment by another creditor;®® but a creditor who 
has attached and taken possession of the property 
subsequent to the writ of garnishment may be made 
a party.®^ A prior garnishment constitutes an as¬ 
signment or transfer within a statute authorizing in¬ 
terpleader of defendant’s prior assignees or trans¬ 
ferees,®® but it has also been held that a statute au¬ 
thorizing interpleader of "claimants” does not sanc¬ 
tion interpleader of other garnishing creditors,®® 
whether prior®or subsequent.®® 

Nonresident claimants may be interpleaded where 
personal service on them within the state can be had 
or where constructive service is authorized,®® but 
not otherwise.^ 


Clahnants not disclosed by gcniishce's ansTver. 
Under some statutes interpleader of holders of ad¬ 
verse claims or interests can be had only on a 
disclosure thereof bj’ the garnishee,® and where the 
garnishee has made no such disclosure he cannot 
object to the litigation of the ownership of the prop¬ 
erty, without the presence of the claimant, in so far 
as the title to the property is put in issue by plain¬ 
tiff’s traverse to the garnishee’s answer.® The gar¬ 
nishee’s disclosure, in order to authorize or re¬ 
quire an interpleader, must be in the proper form,* 
and must at least substantially follow the statutory 
designation of w"ho may be interpleaded.® Where 
joint obligors are made garnishees, a disclosure by 
one of them of an adverse claim is sufficient.® 

c. Eight and Duty to Interplead Claimants 

(1) In general 

(2) Court 

(3) Plaintiff 

(4) Defendant 

(5) Garnishee 

(1) In General 

Statutes which prescribe who may Interplead are 
held to foe exclusive of the right of anyone else to in¬ 
voke the remedy. 

Statutes which prescribe who may interplead ad¬ 
verse claimants to the garnished property are held 
to be exclusive of the right of anyone else to in¬ 
voke this remedy.*^ Dependent on the provisions of 
the applicable statutes, the referee appointed by the 
court in garnishment proceedings may bring in a 
third party claimant without a direct order of the 
court so to do,® or it may be the duty of the sheriff 
to cause claimants to be interpleaded.® 


88: Tex.—^National Fire Ins. Co, v. 
McEvoy Furniture Co., supra. 

89. Wis.—^Bau Claire Nat. Bank v, 
Chippewa Valley Bank, 102 N.W, 
1068, 124 Wis. 520, 100 Am.S.R. 966. 

90i Wis.—^Davis Lumber Co. v. Mil¬ 
waukee First Nat. Bank, 68 N.W. 
743. 87 Wis. 436. 

28 C.J. p 374 note 11. 

91. Miss.—^Fewell v. American Sure¬ 
ty Co., 28 So. 755, 80 Miss. 782, 92 
Am.S.R. 626. 

28 aJ. p 874 note 15. 

92. Pa.—Stem v. Jones, 7 Kulp 19. 
28 C.J. p 376 note 23. 

93. R.L—Cross v. Brown, 33 A. 147, 
19 R.L 220, affirmed 20 S.Ct. 131, 
175 U.S. 396, 44 L..Bd. 211. 

28 C.J. p 376 note 16. 

9A Tex.—Bell v, Stewart, 44 S.W. 
825, 18 Tex.Civ,App. 64. 


96. Ala.—Johnson v, Burnett, 12 Ala. 
743. 

28 C.J. p 375 note 19. 

96. Ala.—Guilford v. Reeves, 16 So. 
661, 103 Ala. 801. 

97- Ala.—Guilford v. Reeves, supra, 

98. Ala.—Guilford v. Reeves, supra 
—Security Loan ALSs'n v. Weems, 
69 Ala. 584. 

28 C.J. p 375 note 22. 

99- Kan.—Sutton v. Helnzle, 116 P. 

660, 84 Kan. 756, 34 L.R.A,N.S„ 238. 
28 C.J. p 375 note 24. 

L Mo.—Sheedy v. Second Nat. Bank, 
62 Mo. 17, 21 Am.R. 407. 

2. Ala.—^Prudential Sav. Bank v- 
Looney, 65 So. 770, 187 Ala.. 19. 

28 C.J. p 376 note 26. 

3. Miss.—^People’s Bank v. Smith, 23 
So. 428, 75 Miss. 758, 65 AnLS.R. 
618. 


4. Ky.—^Phoenix Ins. Co. v. Angel, 
38 S.W. 1067, 18 Ky.L. 1034. 

28 C.J. p 375 note 29. 

5. Wis.—^Davls Lumber Co. v. Mil¬ 
waukee First Nat. Bank, 58 N.W. 
743, 87 Wis. 435. 

2$ C.J. p 376 note 30. 

6. Ala.—Smoot v. Eslava* 23 Ala. 
659, 58 Am.D. 310. 

7. Okl.—Hall V. Price, 277 P. 239, 
240, 136 OkL 202, quoting Corpus 
OTuxis. 

Wash.—^Marx v. Parker, 37 P. 675, 9 
Wash. 473, 43 Am.S.R. 849. 

8. Minn.—^Hancock-Nelson Mercan¬ 
tile Co. V. Midwest Pood Packers of 
Marion. Ind., 234 N.W. 696, 182 
Minn. 426. 

9. Pa.—Barndollar v. Fogarty, 53 A. 
492, 203 Pa. 617—Arkin v. Penn 
State Building & Loan Ass'n, 48 
I>auph.Co. 81. 
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(2) Court 

In a number of Jurisdictions Interpleader may be 
initiated by the court on Its own motion. Where a dis¬ 
closure, by the garnishee, of adverse claims Is a condition 
prerequisite to the right to interplead the claimants, the 
court cannot order an Interpleader in the absence of dis¬ 
closure. 

Under the system of procedure and practice in a 
number of jurisdictions interpleader may be initi¬ 
ated by the court of its own motion,and if there 
is a claimant other than the judgment creditor the 
court should enter an order requiring those claim¬ 
ing an interest to interplead and set up their 
claims.ll Further proceedings against the garnishee 
may be required to be suspended pending the bring¬ 
ing in of the claimant.^^ While it has been held 
that a statute requiring the court to cause persons 
holding adverse claims to be brought in does not au¬ 
thorize the court of its own motion to order an in¬ 
terpleader, it is held that the court is charged with 
an affirmative duty to see that the disclosed claim¬ 
ant is made a party.^^ Some statutes in terms re¬ 
quiring the court to interplead adverse claimants 
are held to be merely directory,^® so that the court 
may proceed with the case in the absence of a claim¬ 
ant disclosed by the garnishee’s answer but not de¬ 
manded to be brought in by any party.^® Where 
a disclosure, by the garnishee, of adverse claims is 
a condition prerequisite to the right to interplead 
the claimants, the court cannot order an interplead¬ 
er in the absence of disclosure.!'^ 


f3) Plaintiff 

Plaintiff is not only a proper party to initiate Inter¬ 
pleader but it is his duty to do so. 

Where interpleader of adverse claimants is au¬ 
thorized, not only is plaintiff a proper party to initi¬ 
ate it,!® but it is his duty to do so,!® under penalty, 
ill case of his, plaintiff’s, failure so to bring in the 
claimant, of seeing the garnishee discharged.®® 
Where, however, a disclosure of adverse claims by 
the garnishee is a condition precedent to the right 
to interplead the claimants, plaintiff cannot make 
the requisite disclosure where the garnishee docs 
not;®! nor, in the absence of a proper disclosure of 
a claim, can the garnishee force plaintiff to cite in 
the claimant.®® 

(4) Defendant 

The authorities are not In accord as to whether or 
not the defendant may initiate interpleader of adverse 
claimants. 

It has been held that defendant cannot initiate 
interpleader of adverse claimants;®® but there is 
also authority to the effect that defendant may in¬ 
terplead such claimants,2*^ although not bound to 
do so.®® 

(5) Garnishee 

The garnishee may. Initiate the proceeding to bring 
the claimant in. 

In a proper case for interpleader in garnishment, 
the garnishee may initiate the proceeding to bring 
the claimant in,®® and it has been held that for his 


la R.X—Hanaford v. Hawkins, 28 
A. 605, 18 R.I. 4S2. 

Utah.—Graham v. Hidden Lake Cop¬ 
per Co., 178 P. 64, 63 Utah 230. 
Hotioe issued by court 

Party unwilling voluntarily to pre¬ 
sent adverse claim in trustee process 
may he summoned in by an order of 
notice Issued by the court.—^McGee 
V. Springfield Inst, for Sav., 1 N.ES. 
2d 13, 294 Mass. 212. 

11. Colo.—^Burnett v. Jeffers, 299 P. 
18, 88 Colo. 613. 

Neb.—Orchard & Wilhelm Co. v. 

North, 280 N.W. 272, 135 Neb. 39. 
28 C.J. p 376 notes 36, 40. 41. 
Assignee 

Where garnishee set forth assign¬ 
ment of defendant's property in gar¬ 
nishee's possession, claimant under 
alleged assignment should have been 
made a party before entry of any 
decision charging garnishee.—Coul¬ 
ters V. Sand Man, Inc., 180 A. 341, 55 
R.I. 280. 

12. N.H.—Whitcomb v. Quinlan. 76 
A. 625, 75 N.H. 429. 

28 C.J. p 376 note 37. 

13. Wash.—^Moore v. Gilmore, 47 P. 
239. 16 Wash. 123, 58 Am.S.R. 20 


— ^Marx V. Parker, 37 P. 675. 9 
Wash. 473, 43 Am.S.R. 849. 

14. Wash.—^Moore v. Gilmore, 47 P. 
239. 16 Wash. 123, 58 Am.S.R. 20. 

28 C.J. p 376 note 39. 

15. Mo.—Shelton v. Cooksey. 122 S. 
W. 331, 138 MO.APP. 389. 

28 C.J. p 376 note 42. 

16. Mo.—Shelton v. Cooksey, supra. 

17. Miss.—^Russell v. Allen, 70 So. 
890. 110 Miss. 772. 

28 C.J. p 376 note 45. 

18. R.I.—Westminster Bank v. Ath¬ 
erton, 53 A. 58, 24 R.I. 334. 

28 C.J. p 377 note 47. 

19. Ala.—^Poshee #v. Board of Edu¬ 
cation of Houston County, 183 So. 
441. 236 Ala. 457. 

La.—^Airey & Stouse v. Hoke, 115 So. 

60, 164 La. 998. 

28 C.J. p 377 note 48. 

20l Ala.—^Foshee v. Board of Educa¬ 
tion of Houston County, supra. 

28 C.J. p 377 note 49. 

21. Miss.—^People’s Bank v. Smith, 
23 So. 428, 75 Miss. 753, 65 Am.S.R. 
618—Porter v. West, 8 So. 207, 64 
Miss. 548. 


22. Ky.—Phoenix Ins. Co. v, Angel, 
38 S.W. 1067, 18 Ky.L. 1034. 

23. N.C.—Parks v. Adams, 18 S.E. 
665, 113 N.C. 473. 

28 C.J. p 377 note 53. 

24. Wash.—^Moore v. Gilmore, 47 P. 
239, 16 Wash. 123, 68 Am.S.R. 20. 

28 C.J. p 377 note 54. 

25. Wash.—Moore v. Gilmore, supra. 

26. Minn.—Security State Bank of 
Waldorf v. Brecht, 186 N.W. 1021, 
160 Minn. 602. 

N.C.—Temple v. Eades Hay Co., 114 
S.K 162, 184 N.C. 239. 

Okl.—First Nat Bank v. Whitelock, 
74 P.2d 356, 181 Okl. 481. 

Pa.—Gnininger v. Gruninger, 3$ Pa. 
Dist & Co. 484. 

Tex.—Payne v. Finley, Civ.App., 291 
S.W. 944—Security Nat. Bank v. 
Morgan, Civ.App., 246 S.W. 455. 

28 C.J. p 377 note 67. 

Supplemental disdosura 

If garnishee receives notice of 
claim to fund after disclosure, he 
may file supplemental disclosure and 
Interplead claimant by proper pro¬ 
ceedings.—Shank v. Lippman, 227 N. 
W. 710, 249 Mich. 22. 
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own protection he should do so but there is also 
authority that in the absence of clear statutory re¬ 
quirement this duty does not fall on the garnishee.^S 
Where a disclosure of adverse claims is a condition 
precedent to the right to interplead the claimants, 
the garnishee, in the absence of a proper disclosure, 
cannot have an interpleader.^9 The garnishee^s 
right to interplead conflicting claimants is not exclu¬ 
sive of his right in a proper case to maintain an 
independent bill of interpleader,90 and he may be re¬ 
mitted to his remedy in equity where the issues 
involved cannot satisfactorily be adjudicated on in¬ 
terpleader in garnishment.^! Where he resorts to a 
bill of interpleader the general rules concerning in¬ 
terpleader by a stakeholder determine his right to re- 
lief.32 Where the garnishee has paid over the gar¬ 
nished funds to a claimant thereof after notice of 
garnishment has been served, the garnishee is not 
entitled to have the person who received the funds 
made a party.^^ 

d. Allowance or Denial 

In a proper case the court may and should, on motion, 
order the claimant to be Interpleaded. Under particular 
statutes the allowance or denial of the motion Is within 
the discretion of the court. 

In accordance with the provisions of the applica¬ 
ble statutes, where the answer of the garnishee dis¬ 
closes another claimant the court may, on motion of 
plaintiff, order that such claimant be interpleaded 
as a party defendant,^^ and on the showing of the 
existence of a bona fide claim the court should per¬ 
mit plaintiff to interplead the claimant.^S ^ stat¬ 
ute providing that the court may, on motion, order 


claimant to be interpleaded is directory and not 
mandator^', and the allowance or denial of the mo¬ 
tion is within the discretion of the court.36 

§ 279. - Procedure to Interplead 

a. In general 

b. Application 

c. Notice or summons 

a. In General 

A statute prescribing the procedure to interplead an 
adverse claimant must be followed. 

Where the procedure to interplead an adverse 
claimant in garnishment is prescribed by statute, it 
must be followed.37 Payment or delivery into court 
of the funds or property is, under some statutes, a 
step in the proceedings by which the garnishee 
may relieve himself from all liability,38 but it is 
not a condition prerequisite to the right or duty to 
interplead a claimant, in the absence of statutory 
requirement to such effect.39 

b. Application 

An order for interpleader may be made on an ex parte 
application or on an oral motion, In the absence of a 
statute providing otherwise. The time during which in¬ 
terpleader may be permitted is not uniform In the sev¬ 
eral Jurisdictions. 

Where notice of application for the interpleader 
is not specifically required by statute, an order for 
interpleader made on ex parte application is not nec¬ 
essarily void;^® and in the absence of a statutory 
requirement that the motion be in writing, an oral 
motion is sufficient.**^ 


.27. Mich.—^Meier v. Blair, 282 N.W. 
884, 287 Mich, 18—Shank v. Liipp- 
man. 227 N.W. 710, 249 Mich. 22. 

N.C.—Hambley & Co. v. H. W. White 
& Co., 133 S.B. 399, 192 N.C, 31. 

•OkL—^Pirst Nat. Bank v. Whitelock, 
74 P.2d 355, 181 Okl. 481. 

■Tex.—^Hendrick v. Johnston, Civ.App., 
32 S.W.2d 883—Smith v. Security 
Inv. Co.. Civ.App., 16 S.W.2d 926— 
Canfield v. Wright, Civ.App., 267 
S.W. SOI—Security Nat Bank v. 
Morgan, Civ.App., 245 S.W. 455. 

28 C.J. p 378 note 59. 

28. W.Va.—Whan v. Hope Natural 
Gas Co., 94 S.B. 365. 81 W.Va. 388. 

28 C.J. p 378 note 60. 

29. Cal.—Gaboon v. Levy, 4 Cal. 248. 
Ky.—Pheenix Ins. Co. v. Angel, 38 
S.W. 1067, 18 Ky.L. 1084. 

30. Kan.—^Atchison Bd. of Educa¬ 
tion V. Seoville, 13 Elan. 17. 

81. Pa.—^Wllbraham v. Harrocks, 14 
Phila. 191. 

.32: Ga.—^Franklin v. Southern R. Co., 
47 S.E. 344, 119 Ga. 855. 

-28 C.J. p 3.78 note 65. 


33. Mo,—Potter v. Whitten. 155 S.W. 
80. 170 Mo,App, 108. 

34. Mich.—Christian v. Webster, 188 
N.W. 359, 219 Mich. 37. 

35. Mich.—^Darst v. Awe, 209 N.W. 
65, 235 Mich. 1. 

Joint aoootmt 

On showing in garnishee proceed¬ 
ings that money In garnishee bank 
was deposited to Joint account of de¬ 
fendant and wife, plaintiff should 
have been permitted to interplead de¬ 
fendant’s wife for purpose of ascer¬ 
taining defendant’s Interest in mon¬ 
eys.—^Darst V. Awe, supra. 

381 Okl.—Oklahoma Wheat Pool El¬ 
evator Corporation v. Randolph, 45 
P.2d 83, 172 Okl. 219. 

SefiLsal lield xeasonahls ezexolse of 
discxetiosi 

Where garnishee suggested that 
bank claimed interest in property in¬ 
volved and sought to have bank made 
party defendant, but bank did not 
seek permission to come into action, 
and at trial showing was made satis¬ 
fying court that bank was claiming 
no interest in property, action of 
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court in refusing to delay proceed¬ 
ings to bring bank into court was 
held a reasonable exercise of discre¬ 
tion.—Oklahoma Wheat Pool Eleva¬ 
tor Corporation v. Randolph, supra. 

37- N.D.—Brocket Mercantile Co. v. 

Lemke, 166 N.W. 800. 39 N.D. 37. 
28 C.J. p 378 note 65%. 

38; Miss.—^Fewell v. American Sure¬ 
ty Co., 28 So. 755, 80 Miss. 782. 92 
Am.S.R. 625. 

Okl.—First Nat. Bank v. Whitelock, 
74 P.2d 355, 181 Okl. 431. 

28 C.J. p 374 note 3. 

Payment into court as relieving gar¬ 
nishee from liability generally see 
supra § 225. 

39. Mich.—^Marx v. Wayne Cir. 
Judge, 77 N.W. 449, 119 Mich. 19. 

Pa.—Qruninger v. Gruninger, 38 Pa. 

Dist. & Co. 484. 

28 C.J. p 374 note 2. 

40. Mich.—Marx v. Wayne Cir. 
Judge, 77 N.W. 449, 119 Mich. 19. 

28 C.J. p 378 note 66. 

41. Okl.—Hall v. Price, 277 F. 239, 
136 Okl. 202. 
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Time. Under the variant practice concerning 
when an adverse claimant may be brought into gar¬ 
nishment proceedings by interpleader, it has been 
held that it is too late after joinder of issue be¬ 
tween plaintiff and garnishee,^2 after argument 
and presentation of the case to the court for final de¬ 
cision on the issue between plaintiff and garnishee, 
or after the garnishee has been charged,or on ap¬ 
peal.^ ^ In any event due diligence must be used in 
making the application.^® Lack of notice of a claim 
is sometimes recognized as ground for allowing 
claimant to be interpleaded even after judgment 
against the garnishee.^'^ Also, the time for the ap¬ 
plication may, in effect, be extended by the opera¬ 
tion of an estoppel.^® Under the provisions of 
some statutes the garnishee at any time before final 
judgment may inform the court that another person 
claims the property or funds whereupon the court 
shall cause a notice to be issued to claimant.^® 

c. Notice or Summons 

Generally, In accordance with statutory provisions, 
an interpleaded claimant must be notified or summoned 
to appear and present his claim for adjudication, but a 
notice which substantially complies with the statute Is 
sufficient. 

Although claimant need not be served with notice 
of the garnishment proceedings in order to render 
the proceedings legal, where the statute does not so 
require,®® generally, in accordance with the statu¬ 
tory provisions, an interpleaded claimant must be 
notified or summoned to appear and present his 
claim for adjudication,®^ unless he voluntarily ap¬ 


pears.®2 WHiere the statute authorizes the parties 
to proceed with the cause after having made cer¬ 
tain efforts to bring in adverse claimants, all the 
statutory steps to bring such claimant in must be 
taken before the cause can proceed without them.®^ 
Where the person sought to be interpleaded dies pri¬ 
or to service of the interpleader summons, his per¬ 
sonal representative must be served.®^ Two or more 
persons may be summoned on a joint notice,®® but 
all must be notified.®® 

A notice which substantially complies with the 
statute is sufficient.®'^ 

Service. Generally service on claimant must be 
personal if claimant is within the state,®® but con¬ 
structive service is sufficient where personal serv¬ 
ice cannot be had when it is made pursuant to stat¬ 
utory sanction.®® Service on claimant’s attorney is 
subject to the usual condition that the attorney must 
represent the client in the matter concerning which 
the notice or summons is given or made.®® 

An order for notice, which does not prescribe 
the manner of service, will be construed as requir¬ 
ing personal service within the state.®i 

Objections on account of irregularities in the sum¬ 
mons or notice must be made prior to trial.®® 

§ 280. Effect of Intervention or Interpleader, 
and Proceedings Thereon 

The effect of intervention or interpleader and the 


42. La.—Beam v. Mississippi Union 
Bank, 5 Rob. 333. 

Garnlslieo’B appUcation 
Lia.—^Beam v. Mississippi Union 
Bank, supra. 

43. Me.—Johnson v. Thayer, 17 Me. 
401. 

Plaintiff's application 

Me.—Johnson v. Thayer, supra. 

44. Me.—Dill V. Wilbur. 12 A. 645, 
79 Ma 561. 

28 C.J. p 378 note 71. 

45. Mich.—^Kennedy v. McLiellan, 43 
N.W. 641, 76 Mich. 698. 

Plaintiff’s applioatlon 

Mich.—^Kennedy v. McLellan, supra. 

48. Ala.—^Mock V. Klngr, 16 Ala. 66. 

28 C.J. p 378 note 73. 

47. Misa—Russell v. Allen, 70 So. 

890, 110 Miss. 722. 

28 aJ. p 378 note 74. 

4a Tex.—^Bell v. Stewart, 44 S.W. 

926. 18 Tex.Civ.App. 64. 

28 C.J. p 379 note 76. 

49. Ala.—^Dons^ld v. Nelson, 10 So. 
317. 95 AifiL 111. 

28 C.J. p 378 note 68 [aJ. 
sa N.J.^Beninati v. Hinchliffe^ 16 


A.2d 761, 126 N.J.Law 377, reversed 
on other srrounds 20 A.2d 64, 126 
N.J.Lraw 687. 

51. Ill.—^Nudelman v. Stem, 42 N.B. 
2d 853, 315 IlLApp, 215—Carlburgr 
V. Henderson Plastering: Co., 7 N.K 
2d 604, 289 IlLApp. 621. 

28 C.J. p 379 note 76. 

Mandatory oharaoter of statute 
The provision in gramishment act 
relating: to g:iving: of notice to ad¬ 
verse claimants is ''mandatory*' and 
was intended to afford protection to 
person who was disclosed as an ad¬ 
verse claimant by answer of g:ar- 
nishee or otherwise and who did not 
appear in the cause voluntarily, and 
also to afford protection of rights 
of judgnntient creditor. Until such no¬ 
tice is given, a valid judgment can¬ 
not be entered In favor of the judg¬ 
ment creditor against the garnishee. 
—^Nudelman v. Stem, 42 N.EI.2d 853, 
316 I11.APP. 215. 

52. Ala—House v. West, 19 So. 913, 
108 Ala 355. 

28 C.J. p 379 note 77. 

53. Ala—Simmons v. Guyon, 67 Ala 

111 . 


54. Ala—Simmons v. Guyon, supra. 

55. Ala—^Blackman v. Smith, 8 Ala 
203. 

58. Ala—^Evans v. Norman, 14 Ala 
662. 

28 C.J. p 379 note 81. 

67. Okl.—Hall v. Price, 277 P. 239. 
186 Okl. 202. 

Necessity for name of state and seal 
of court 

Notice in garnishment proceeding 
to claimant of fund was held not in¬ 
operative or void because It did not 
run in the name of the state or did 
not have the seal of court attached 
thereto.—^Hall v. Price, supra 
58. N.C.—Temple v. Eades Hay Co. 

114 S.E. 162, 184 N.C. 239. 

28 C.J. p 379 note 82. 

69. N.C.—^Temple v. Eades Hay Co., 
supra 

28 C.J. p 379 note 83. 
ea Pa—Osner v. Dieterle, 10 A. 48, 
5 PaCas. 231. 

28 C.J. p 379 note 84. 

61. Minn.—Levy v. Miller, 38 N.W. 

700, 38 Minn. 526, 8 Am.S.R. 691. 

82. Ala—^Blackman v. Smith, 8 Ala 
203. 
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proceedings thereon are discussed in detail in §§ 
281-291 immediately following. 

Examine Pocket Parts for later cases. 

§ 281- - Effect 

A claimant through intervention or interpleader be¬ 
comes a party to the proceedings enabling the court to 
determine h4s right to the funds or property. A new 
issue is thus brought into the case, but the custody or 
control of the property is not changed. 

Where claimant to garnished property or funds 
comes in by intervention, or is brought in by inter¬ 
pleader, he becomes a party to the garnishment pro¬ 
ceedings®^ enabling the court to hear and determine 
such person’s right to the funds or property, 
and a new issue is thus brought into the case, which 
postpones the determination of the original issue be¬ 
tween plaintiff and garnishee.®® The issue thus in¬ 
troduced is a collateral issue in the garnishment pro¬ 
ceedings,®® and the proceedings for its determination 
are dependent on the garnishment proceedings,®’^ but 
in many respects the claim proceedings constitute 
an independent action,®® especially where it is 
brought independently under a general interpleader 
statute.®® Claimant intervening stands in the char¬ 
acter of plaintiff before the court as to the nature 
of his title and the object of his demand.*^® Inter¬ 
vention or interpleader does not involve any change 
in the custody or control of the property or fund in 
Utigation,7l the garnishee becoming a mere stake¬ 
holder between claimant and plaintiff, just as he 
was previously as between plaintiff and defendant.^® 


§ 282. - Scope of Inquiry in General 

The ultimate issue is the ownership of the garnished 
property or credit insofar as the rights of the claimant 
are involved, and generally it is the only issue which can 
be raised or determined. The claimant may assert a 
broad variety of rights which may be equitable as well 
as legal in their character, but generally he must rely 
on the strength of his own right or title. 

The ultimate issue on intervention or interpleader 
of adverse claimants in garnishment is the owner¬ 
ship of the garnished property or credit insofar as 
the rights of claimant are involved,*® and generally 
it is the only issue which can be raised and detcr- 
mined,74 except that involved in the consideration 
whether claimant's rights, if established, will be 
prejudiced by subjection of the property or fund in 
question to plaintiff’s claim against defendant^® 
That the property or funds of claimant have been 
commingled with those of the debtor does not nec¬ 
essarily preclude a determination of this issue."® 
As between plaintiff and claimant, plaintiff must 
stand on his right as a garnishing creditor, the ques¬ 
tion of ownership being confined to ownership as 
between claimant and defendant, as of the time as 
of which plaintiffs right as a garnishing creditor 
attached.In rebuttal of the claim he may avail 
himself of any defense thereto which would have 
been available to defendant as against claimant,*^® 
or he may set up an estoppel in his own favor.*^® 
On the other hand claimant is usually allowed to 
assert a broad variety of rights and titles, which may 
be equitable as well as legal in their character,®® 
and the controversy will be determined on equitable 


63. Mich.—Citizens’ Bank v. Chippe¬ 
wa Cir. Judgre. 152 N.W. 1077, 186 
Mich. 494. 

28 C.J. p 379 note 89. 

64. Neb.—Richards v. Gilmore's Es¬ 
tate, 299 N.W. 365, 140 Neb, 166, 

65. Ala.—^Pfrst Nat. Bank v. Burch, 
188 So. 859, 237 Ala. 680. 

28 C.jr. p 379 note 90. 

66. Ala.—Ex parte Opdyke, 62 Ala. 

68 . 

67. Tex.—^Reinertsen v. Bennett, Civ. 
App„ 185 S.W. 1027. 

28 C.J. p 380 note 92. 

6a Ala.—^Ex parte Opdyke, 62 Ala. 

68 . 

Mass.—Mortland v. Little, 137 Mass. 
339. 

69. Wash.—Smith v. Dement Bros. 

Co.. 170 P. 655, 100 Wash. 139. 

28 C.J. p 380 note 94. 

7a Wis.—Commercial Investment 

Trust V. William Prankfurth Hard¬ 
ware Co., 190 N.W. 1004. 179 Wis. 
21 . 

71. Ala.—Butler v. Savannah Guaqo 
Co., 25 So. .241, 122 Ala. 326. 

28 C.J. p 380 note 96. 

88 C.J.S.-36 


72. Ala.—Butler v. Savannah Guano 
Co., supra. 

28 C.J. p 380 note 96. 

7a Ala.—First Nat. Bank v. Lar- 
tigrue, 173 So. 21, 233 Ala. 670. 

Ill.—^Kilffore V. State Bank of Co¬ 
lusa, 25 N.E.2d 39, 372 Ill. 578, af- 
flrmingr Kilgrore for Use of John 
Deere Plow Co, v. State Bank of 
Colusa, 21 N.E.2d 9, 300 Ill.App. 
409. 

Me.—^Foss V. Hume, 163 A. 181, 130 
Me. 22. 

Mass.—Meteor Products Co. v. So- 
ci4t6 d'Electro Chimle et d’Electro 
Metallurgrie, 161 N.E. 875, 263 Mass. 
543. 

Mich.—Seitz v. Starks, 98 N.W. 852, 
136 Mich, 90. 

Minn.—^Lincoln Nat. Bank of Minne¬ 
apolis V. Murphy, 189 N.W. 433, 152 
Minn. 435. 

Tex.—Griffin v. Langrley, Civ.App., 40 
S.W.2d 1100—Braddock v. Qambill, 
Civ.App., 291 S.W. 306. 

28 C.J. p 380 note 97. 

74, N.C.—^Temple v. La Bergre, 114 
SB. 166, 184 N.C. 262. 

28 C.J. p 380 note 99. 
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Issue between plaintiff and defendant 
Intervener has no rig-ht to inter¬ 
fere or be heard on issue involved 
between plaintiff and defendant.— 
Temple v. La Berge, supra. 
Xndehtedness of intervener to plains 
tiff 

An issue as to whether or not in¬ 
tervener is indebted to plaintiff In 
garnishment cannot be tried in the 
suit.—Braddock v. Gambill, Tex.Civ. 
App., 291 S.W. 306. 

76. Tex.—^Nelson v. Winters State 
Bank, Civ.App., 138 S.W. 1082. 

Vt—Boutwell V. McClure, 33 Vt- 127. 

76. Iowa.—First Nat. Bank v. Hig¬ 
gle, 190 N.W. 143, 195 Iowa 189. 

77. Ala.—^Winslow v. Bracken, 67 
Ala. 368. 

28 C.J. p 380 note 2. 

7& Ala.—Louisville & N. R. Co. v. 

Sharp, 31 So. 609, 131 Ala. 623. 

79, Ala.—Louisville & N. R. Co. v. 

Sharp, supra. 

28 C.J. p 380 note 4. 

8a Ala.—Foshee v. Board of Educa¬ 
tion of Houston County, 183 So. 
441, 236 Ala. 457. 

Iowa.—^Jasper County Sav. Bank v 
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considerations,SI but generally claimant must rely on 
the strength of his own right or title, and not on 
the weakness of defendant’s title.ss With some au¬ 
thority to the contrary,ss it is usually held that ju¬ 
risdictional objections to the proceedings between 
plaintiff, defendant and garnishee, are available to 
claimant in his contest with plaintiff,S4 and it has 
been held that a junior garnishing creditor whose 
right depends on the invalidity of the proceedings 
by the senior garnishing creditor may, if permitted 
to intervene, attack the prior proceedings of the 
senior garnishing creditor.ss Unless otherwise pro¬ 
vided by statute,S® it is a general rule that claimant 
cannot avail himself of mere irregularities in plain¬ 
tiff’s proceedings,®^ either in the main action,®® or 
in the proceedings against the garnishee.®® A claim¬ 
ant of the property may assert the failure of the 
garnishment proceedings to reach it,®® whether such 
failure is due to the fact that there is nothing due 
from the garnishee to the debtor,®^ or to the 
nongarnishable character of the property,®2 unless 
claimant has no valid claim to, or against, the prop¬ 
erty or fund.®® In accordance with statutory pro¬ 
visions, an intervener who is an attaching creditor 
of the debtor in another suit cannot interpose any 
defense which could not be set up by the debtor.®^ 
Issues between claim<int and debtor. As between 
claimant and the debtor no issue can be raised,®® 
and in accordance with this rule a counterclaim by 


the debtor against claimant cannot be litigated.®® 

Issues between garnishee and debtor. Where the 
garnishee admits an indebtedness equal or exceeding 
the amount required to satisfy the judgment, the 
judgment debtor or his assignee cannot litigate a 
claim to a greater indebtedness, for such question is 
not material in the proceedings.®** 

Issues between several claimants. When there 
are several claimants, their relative rights, as be¬ 
tween themselves, cannot be determined,®® at least 
where plaintiff abandons his attachment;®® but 
where a garnishee in several garnishments who has 
been sued by an assignee of defendant therein in¬ 
terpleads the several garnishing creditors and other 
claimants, the rights and claims of all claimants to 
the fund may be adjusted.^ 

In garnisJmient by a nonresident plaintiff and a 
claim by a resident as owner, there is no occasion 
for the application of any rule of preference of 
domestic to foreign creditors.® 

§ 283. - Parties to Issues 

The Issues are solely between plaintiff and the 
claimant. 

The issues on intervention or interpleader in gar¬ 
nishment are solely between plaintiff and claim¬ 
ant.® The garnishee is not a proper party thereto 


EUauenbersr, 255 N.W. 884, 218 Iowa 
578. 

Mass.—Levin v. Derner, 195 N.E. 387, 
290 Mass. 294. 

N.M.—Joyce-Pruit Co. v. Meadows, 
244 P. 889. 31 N.M. 336, 

Tenn.—^American Milling Co. v. Cairo 
Oil Mill Co., 10 Tenn.App. 450. 

28 C.J. p 380 note 6, p 381 note 7. 

81. Me.—Foss v. Hume, 153 A. 181, 
130 Me. 22. 

28 C.J. p 381 note 8. 

82. Ala.—^Plrst Nat. Bank v. Lar¬ 
tigue, 173 So. 21, 233 Ala. 670. 

Minn.—^Kronberg v. Bondhus, 205 N. 
W. 371, 164 Minn. 446. 

W.Va.—Hoff V. Eddy. 123 S.E. 187, 96 
W.Va. 452. 

Wyo.—^Neiderjohn v. Thompson, 264 
P. 699, 701, 38 Wyo. 28, quoting 
Corpus J^oria. 

28 C.J. p 381 notes 11. 12. 

83. Tex.—Roberts v. Stoneham, Civ. 
App., 31 S.W.2d 856. 

28 C.J. p 381 note 17. 

84. OkL—^Burrus Mill & Elevator Co. 
of Oklahoma v. Kingfisher College, 
76 P.2d 906, 909, 182 OkL 220, cit¬ 
ing Corpng JtLEis. 

28 C.J. p 382 note 18. 

85. Vt.—Harding v. Harding, 25 Vt. 
487. 

28 C.J. P 382 notes 26-28. 

86. Kam—Sutton v. Heinzle, 116 P. 


560, 661, 84 Kan. 766, 34 L.R.A.,N. 
S., 238. 

‘‘This general rule may be changed 
by our statute, which provides that 
the garnishee may defend the prin¬ 
cipal action, and that a claimant of 
the fund upon being made a party 
may in his answer set forth any de¬ 
fense which the garnishee might 
have made.”—Sutton v. Heinzle, su¬ 
pra. 

87. Okl,—Burrus Mill & Elevator Co. 
of Oklahoma v. Kingfisher College, 
76 P.2d 906, 182 Okl. 220. 

28 C.J. p 381 note 13. 

88. Miss.—^Reeves Grocery Co. v. 
Thompson, 63 So. 187, 105 Miss. 
729. 

28 C.J. p 381 note 14. 

89. Okl.—Burrus Mill & Elevator Co. 
of Oklahoma v. Kingfisher College, 
76 P.2d 906, 909, 182 Okl. 220, cit¬ 
ing Corpus Juris. 

Wyo.—^Nelderjohn v. Thompson, 264 
P. 699, 701, 38 Wyo. 28, quoting 
Corpus Juris. 

28 C.J. p 381 note 15. 

90. Mass.—S. S. Pierce Co. v. Fiske, 
129 N.E. 609, 237 Mass. 39. 

28 C.J. p 382 note 19. 

91. Mass.—Matthew Cummings Co. 
v. Grande, 184 N.S. 365, 281 Mass. 
546. 

28 C.J. P 382 note 20. 
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92. Mass.—^Wilde v. Mahaney, 67 N. 
E. 337, 183 Mass. 455, 62 L.R.A. 
813, overruling Butler v, Butler, 39 
N.E. 182, 162 Mass. 524, Moors v. 
Goddard, 17 N.E. 632, 147 Mass. 
287, Clark v. Gardner, 123 Mass. 
368, and following Webster v. Low¬ 
ell, 2 Allen 123. 

28 C.J. p 382 note 21. 

93. Ala.—Clark v. Few, 62 Ala. 243. 
28 C.J. p 382 note 22. 

94. Mo.—Abernathy v. Whitehead, 69 
Mo. 28. 

95- Mo.—Chapman v. Yancey, 166 S. 
W. 1087. 173 Mo.App. 132. 

96. Mo.—Chapman v. Yancey, supra. 

97. Ill.—Ippolit! V. Puglisi, 241 Ill. 
App. 494. 

98. Mo.—State v. Wilson, 161 S.W. 
1179, 176 Mo.App. 268. 

28 C.J. p 382 note 30. 

99- Mass.—^Peck v. Stratton, 118 
Mass. 406. 

28 C.J. p 383 note 31. 

1. Kan.—Ottawa First Nat. Bank v. 
Ottawa, 23 P. 485, 43 Kan. 294. 

2. HL—^May v. Disconto Gesell- 
schaft, 71 N.E. 1001, 211 Ill. 310, 
affirming 113 111.App. 415. 

3. Ala.—^Louisville & N. R. Co. v. 
Sharp, 31 So. 609, 131 Ala. 623— 
Eaton V. Patterson, 2 Stew. & P. 9. 

Tex.—^Liverpool & London & Globe 
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and cannot be heard thereon,^ at least so long as 
there is no danger of his being twice charged,® 
and his answer concerning the same affects the case 
of neither claimant® nor plaintiff,*^ unless it is oth¬ 
erwise provided by statute,® 

§ 284. — Procedure to Determine Claim in 
General 

Where the claimant is summoned in on an inter, 
pleader he must appear in response there to usually at 
the term to which he is cited. Under the system of pro¬ 
cedure in some jurisdictions, the first step after a claim¬ 
ant has become a party is the formation of an issue be- 
tween him and plaintiff. 

Where claimant is summoned in on an interplead¬ 
er, he must, in order to assert his rights, appear in 
response thereto,® usually at the term to which he 
is cited,^® unless the time for appearance is extend¬ 
ed by the court.^^ Under the system of procedure 
in some jurisdictions, after claimant has become a 
party to garnishment proceedings, the next step is 
the formation of an issue between him and plain¬ 
tiff.^^ The court cannot of its own motion make 
up a valid issue between him and plaintiff nor 
can plaintiff make up the issue alone or compel 
claimant to participate in its formation.^^ 

I 285. -Bond 

A bond is unnecessary In the absence of a statutory 
requirement therefor unless the claimant seeks to secure | 


the possession of the property or to take it from the cus¬ 
tody of the court. 

Where a bond is required by statute, it must of 
course be given.^® Otherwise a bond is unneces- 
saryi® unless claimant seeks to secure the posses¬ 
sion of the property or to take it from the custody 
of the court.^^ 

§ 286. - Default; Disclaimer; Abandon¬ 

ment 

A default or disclaimer by a person made a party as 
a claimant eliminates hia rights from the issue between 
plaintiff and the garnishee. The failure of plaintiff to 
contest the issue between himself and a claimant who 
has become a party constitutes an abandonment of the 
garnishment proceedings. 

It is optional with claimant, after becoming a 
party to the garnishment proceedings, whether he 
will assert his claim and contest plaintiff’s right.^® 
Accordingly, where claimant does not prosecute his 
claim, the practice is to enter up his default and 
then to proceed, so far as his rights are concerned, 
as though his claim did not exist.^® JMoreover, while 
plaintiff must still show that the property in the 
garnishee’s possession or the obligation sought to be 
reached is of a garnishable character,®® claimant’s 
default usually eliminates his claim from the issue 
between plaintiff and the garnishee;®^ but this re¬ 
sult does not follow from the failure of a claimant 
to avail himself of mere permission to intervene, 
he never having become a party to the cause.®® The 


Ins. Co. V. tiummus Cotton Gin 
Sales Co., CohlApp., 6 S.W.2d 728, 
affirming City Nat. Bank of Law- 
ton, Okl., V. Lummus Cotton Gin 
Sales Co., Civ.App., 297 S.W. 563, 
and motion denied Liverpool & Lon¬ 
don & Globe Ins. Co, v. Lummus 
Cotton Gin Sales Co., Com.App., 9 
S.W.2d 1112. 

28 C.J. p 383 note 35. 

^ Qa—^Mlzon v. Lacey, 112 S.E. 377, 
28 Ga.App. 604. 

28 C.J. P 383 note 36. 

5. Me.—PIsk V. Weston, 5 Me. 410. 
Mass.—Pastern Fur & Skin Co. v. 

Stemfeld, 123 N.B. 668, 233 Mass. 

210 . 

6. Minn.—^McMahon v. Merrick, 22 
N.W. 643, 33 Minn. 262. 

Vt—Boutwell V. McClure, 83 Vt. 127. 
28 C.J. p 383 note 38. 

7- Iowa—0*Melia v. Hoffmeyer, 93 
N.W. 497, 119 Iowa 444. 

28 C.J. p 383 note 39. 

8. Mass.—Clinton First Nat. Bank 

V. Bright, 126 Mass. 535. 

28 C.J. p 383 note 40. 

3, Ala—Heyward v. Phillips-Buttoff 
Mfg. Co.. 11 So. 837, 97 Ala 633. 
28 C.J. p 383 note 46. 

10. Neb.—Cornish v. Russell, 49 N. 

W. 379, 82 Neb. 397. 

28 O.J. p 383 note 47. 


ilL Ala —'Ex parte Opdyke, 62 Ala 

68 . 

28 C.J. p 383 note 48. 

12. Ala—Merrill v. Vaughan, 24 So. 
580, 118 Ala. 438. 

28 C.J. p 383 note 41. 

13. Ala—parte Opdyke, 62 Ala 
68—^Evans v. Norman, 14 Ala 662. 

14. Ala—^Donald v. Nelson, 10 So. 
317, 96 Ala IIL 

16. Pa—Barndollar v. Fogarty, 63 
A. 492, 203 Pa 617. 

Ul Georgia 

(1) Under Code 1933 5§ 39-802, 46- 
402, a damage bond must be given, 
which may be either the bond given 
on dissolution of the garnishment or 
the ordinary bond given in claim cas¬ 
es, or an affidavit In forma pauperis 
must be filled.—Brooks v. Goette, 183 
S.B. 633, 52 GaApp. 408—Johnson 
V. Planters' Bank, 129 S.E. 125, 34 
GaApp. 241—Bullock v. Butts, 124 S. 
E. 905, 33 GaApp. 7. 

(2) The giving of the required 
bond, or, in lieu thereof, an affidavit 
in forma pauperis, is a condition pre¬ 
cedent to validity of claim, and of 
the Jurisdiction of the court to en¬ 
tertain it.—Johnson v. Planters* 
Bank, supra. 

(3) Claimant who has not filed the 
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bond or affidavit has no standing as 
a party to move for dismissal of 
the garnishment proceedings.—^Bul¬ 
lock V. Butts, supra 

(4) Failure to file a bond or the 
affidavit warrants dismissal of the 
claim.—^Johnson v. Planters* Bank, 
supra—^Bullock v. Butts, supra 

16. Ala—Butler v. Savannah Guano 
Co., 25 So. 241, 122 Ala 326, over¬ 
ruling dictum House v. West, 19 
So. 913, 108 Ala 355. 

28 C.J. p 384 note 61. 

17- N.C.—^Temple v. Eades Hay Co., 
114 S.E. 162, 184 N.C. 239. 

28 C.J. p 373 note 88. 

18. Ala—^Donald v. Nelson, 10 So. 

317, 95 Ala 111. 

28 C.J. p 384 note 54. 

19- Mo.—Appleton City First Nat. 
Bank v. Griffith, 182 S.W. 805, 192 
Mo.App. 443. 

28 C.J. p 384 note 57. 

20, Ala—^Mobile & O. R. Co. v. 
Whitney & Co., 39 Ala 468. 

21- Ala.—Sailer v. Insurance Co. of 
North America, 62 Ala 221. 

I 28 C.J. p 384 note 69. 

22, N.H.—Cram v. Shackleton, 5 A- 
716, 64 N.H. 44, 

28 C.J. p 384 note 60. 
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court may properly refuse to permit dismissal with¬ 
out prejudice of an intervener’s petition.^S 

Disclcimet, A person made a party to garnish¬ 
ment proceedings as claimant or as having rights 
to, or interests in, the property or fund pursued 
may disclaim,^^ whereupon his rights or claims are 
eliminated from the issue between plaintiff and the 

garnishee.25 

Default or abandonment by plaintiff. Plaintiff is 
not obliged to contest the issue between himself and 
claimant who has become a party,2® but his failure 
to do so constitutes an abandonment of the gar¬ 
nishment proceedings.27 

§ 287. - Pleading 

a. In general 

b. Contradiction or traverse of garni¬ 

shee’s answer 

c. Formal requisites of claimant’s plead¬ 

ings 

d. Sufficiency of allegation of claim 

e. Amendment and cure of defects 

f. Variance 

a. In General 

As a general rule the Issue Is formed by a statement 
of the claim and plaintiff's answer or plea thereto. Plaln- 
llff may attack the regularity of the statement of the 
cl-aira by a motion to dismiss the Intervention or Inter¬ 
pleader, or may object te the sufficiency of the claim by 
demurrer. In his pleading plaintiff need only reassert the 
allegations on which his garnishment rests or deny that 
the claimant has any rights. 

As a general rule, the issue on intervention or in¬ 
terpleader in garnishment is formed by a statement, 
in the nature of a declaration of claimant’s claim 
and plaintiff’s answer or plea thereto.^2 jf unan¬ 
swered the statement of claim is taken as true;^^ 
but, where claimant intervenes and assumes to an¬ 
swer the allegations on which the garnishment is 
based, plaintiff is held to answer the allegations of 


the claim only on the same basis as he is required 
to reply to any other answer in a cause.^® Plaintiff 
may attack the regularity of the statement of the 
claim by motion to dismiss the intervention or in- 
terpleader,2t or may object to the sufficiency of the 
statement by demurrer.22 A motion to strike is 
not available after issue has been joined,23 and un¬ 
der particular statutes a motion to strike is not 
available at any time where the claim, although de¬ 
fective, is not frivolous.24 In pleading to the state¬ 
ment of claim plaintiff need only reassert the alle¬ 
gations on which his garnishment rests,26 or deny 
that claimant has any rights,23 and he need not al¬ 
lege matters already of record concerning the 
garnishment proceedings.27 Under the practice in 
some jurisdictions plaintiff may join issue on the 
third party claim after expiration of the term to 
which the garnishment was returnable and at which 
the claim was filed.28 Plaintiff need not file special 
pleadings in order to attack as fraudulent an as¬ 
signment of assets by the debtor to claimant^® 

b. Oontradictioii or Traverse of Garnishee’s An¬ 
swer 

Failure of plaintiff to reply to the garnishee's answer 
alleging the same facts as are set up In the petition of 
intervention is not an admission of such facts. Under 
the practice in some Jurisdictions the claimant, to suc¬ 
ceed, must traverse the answer of the garnishee If It 
admits an indebtedness to defendant. 

Where the real parties in interest intervene and 
seek to reach the funds in the hands of the gar¬ 
nishee, the latter is not interested in the disposition 
of the funds, and a failure of plaintiff to reply to 
his answer alleging the same facts as are set up 
in the petition of intervention is not an admission by 
plaintiff of such facts.^O Under a trustee* process 
statute providing that the answer and statements 
of a trustee, on oath, shall be considered as true 
in determining how far he is chargeable, claimant 
is bound by the facts alleged in the trustee’s an- 


23. Wyo.—Neiderjohn v. Thompson, 
2€4 P. 69S, 38 Wyo. 28. 

24. Mo.-—Appleton City First Nat. 
Bank v. Griffith, 182 S.W. 805, 193 
MO.APP. 443. 

28 CJ. P 384 note 61. 

25. Mass.—^Mortland v. Lilttle, 137 
Mass. 339. 

28 C.J. p 384 note 62. 

20. Ala.—Sailer v. Insurance Co. of 
North America, 82 Ala. 221. 

2f7. Ala.—Goodwin v. Brooks, 6 Ala. 
836. 

28. La.—Smith Bros. Go. v. Rlch- 
heimer, 83 So. 255, 145 La. 1066. 

28 G.J. P 384 note 65, p 386 note 66. 

29. Ala.—^Rowland v. Plummer, 50 
Ala. 182. 


Ill,—Williams v. Vanmetre, 19 IlL 
293. 

30. Wia—Kindinger v. Behnke, 137 
N.W. 777, 150 Wis. 557. 

28 C.J. p 885 note 68. 

3L CkL—^Bullock V. Butts, 124 S.E3. 
906, 33 Ga.App. 7- 

Miss.—Waco First Nat. Bank v. Fain 
Grocery Co., 40 So. 6, 87 Miss. 503- 

32. Ala.—Byrum v. Pharo, 200 So. 
622, 240 Ala. 564. 

28 C.J. P 385 note 70. 

33. Go.—Larey v. Baker, 11 S.B. 800, 
85 Ga. 687. 

34. Ala.—Byrum v. Pharo, 200 So. 
622, 240 Ala. 564. 

35. Ala.—^Moore v, Jones, 13 Ala 
296. 


Minn.—Smith v. Barclay, 55 N.W. 827, 
54 Minn. 47. 

33. Ala.—^Moore v. Jonea IS Ala 
296. 

Minn.—Smith v. Barclay, 65 N.W. 
827, 54 Minn. 47. 

37. Minn.—Smith v. Meyer, 87 N.W, 
1122, 84 Minn. 465. 

28 C.J. p 386 note 95. 

38;. Miss.—Wineman ▼. Clover 
Farms I>airy, 151 So. 749, 168 Misa 
583. 

39. Ga—^McDonald v. Redding Lum¬ 
ber Co,, 159 S.B. 888, 43 GaApp. 
656. 

40. Iowa—O'Melia v. HoOmeyer, 93 
N.W. 497, 119 Iowa 444. 
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sv/cr and he cannot contradict the trustee’s 
tions.4i Under the practice as regulated by statute 
in some jurisdictions, claimant must traverse the 
answer of the garnishee if it admits an indebted¬ 
ness to defendant, and if he fails to do so he cannot 
legally obtain a judgment in his favor notice 

of the traverse of the garnishee’s answer by claim¬ 
ant need not be given to the garnishee.^3 An affi¬ 
davit of claim may constitute a sufficient traverse 
of the garnishee’s ans\ver,^^ but the mere assertion 
in the bond filed by claimant that the title to the 
property is in him is not a sufficient traverse where 
the answer has not yet been filed.^^ A\Tien not re¬ 
quired by statute the traverse need not be verified 
or accompanied by a sworn claims® The traverse 
to the garnishee’s answer must be timely, ^^d it 
cannot be maintained after a judgment has been en¬ 
tered discharging the garnishee.**® While the issue 
raised by the statutory claim and by plaintiffs trav¬ 
erse of the garnishee’s answer remains undisposed 
of, a motion to dismiss on the ground that the court 
is without jurisdiction because defendant being a 
nonresident no property or funds within the juris¬ 
diction was reached is properly denied.^® 

e. Formal Beatdsites of Claimant’s Pleadings 

Usually the statement of claim must be in writing 
and under oath, but in the absence of a statutory re¬ 
quirement the claimant need not verify his pleadings. 


Usually the statement of claim must be in w^rit- 
ingSO and under oath,®^ but in the absence of a 
statutory requirement claimant need not verify his 
pleadings.®^ A claim which does not contest the 
facts as stated in the garnishee’s answer need not 
be supported by affidavit.®® Statutory requirements 
as to the time in which the statement of claim must 
be filed should of course be complied with,®^ but 
they are not necessarily jurisdictional.®® 

d. Sufficiency of Allegation of Claim 

Asl a general rule the sufficiency of the intervener's 
pleadings is governed by the rules of practice which apply 
to plaintiffs in principal demands. 

As a general rule an intervener is governed as to 
the sufficiency of his pleadings by the rules of prac¬ 
tice which apply to plaintiffs in principal demands.®® 
It has been held that a general allegation of owner¬ 
ship is sufficient,®^ but the generally accepted rule 
is to the contrary,®® and it is also held that the va¬ 
lidity of the claim must be alleged,®® and its pri¬ 
ority over plaintiff’s right.®® Matters of record con¬ 
cerning the garnishment proceedings need not be al¬ 
leged;®^ nor are they proper subjects of allega¬ 
tion.®® 

e. Amendment and Cure of Defects 

The statement of the claim Is subject to amendment. 
Plaintiff may amend after the close of the testimony 


4X. Mass.—^Matthew CummlngTS Co. 
V. Grande, 184 N.S. 365, 281 Mass. 
546. 

42. Ga.—Kent v. Frost, 124 S.E. 812, 
32 Ga.App. 764—General Motors 
Acceptance Corporation v. Bank of 
Valdosta, 120 S.E. 794, 31 Ga.App. 
475—Goldstein Bros. v. Brown, 108 
S.E. 256, 27 Ga.App. 348. 

28 C.J. p 301 note 20, p 894 note 4. 
Pailnxe of issne 

Where garnishee’s answer does not 
show to whom the property In his 
possession belongs, and it is not 
traversed by either plaintiff or claim¬ 
ant, there is no issue.—Bullock v. 
Butts, 124 S.K. 905, 83 Ga.App. 7; 

43. Ga.—Charles S. Hirsch & Co. v. 
Lumbermen’s Supply & Equipment 
Co., 61 S.B. 225, 180 Ga. 565—Allen 
V. Atlanta Furniture Co., 176 S.B. 
668, 49 Ga.App. 557. 

44. Ga.—Spain v. Beach, 52 Ga. 494. 

45. Ga—Small v. Mendel, 23 S.E. 
834, 96 Ga 532. 

46. Ga—^Allen v. Atlanta Furniture 
Co„ 176 S.E. 668, 49 GaApp. 557. 

47. Ga—Pope V. U. S. Fidelity & 
Guaranty Co., 21 S.E.2d 289, 67, 
GaApp. 560. 

48. Ga—Pope v. U. S. Fidelity & 
Guaranty Co„ supra 

46* Ga—^Rossiter, McGovern & Co. 


V. Carrollton Electric Light Co., 63 
S.E. 233, 5 Ga.App. 393. 

50. Ala—^Diamond Rubber Co. v. 
Fourth Nat. Bank, 56 So. 100, 171 
Ala 420. 

28 C.J. p 385 note 75. 

51. Ala—Diamond Rubber Co. v. 
Fourth Nat. Bank, supra 

28 C.J. p 385 note 76. 

52. Tex.—Staley, Langford & Chen- 
ault V, City Nat. Bank of Com¬ 
merce, Civ.App., 253 S.W. 626. 

Statute applicable to plaintiff and 
d e fendant 

The provisions of a statute provid¬ 
ing that plaintiff and defendant in 
garnishment. If not satisfied with 
garnishee’s answer, may controvert 
the same by affidavit in writing, have 
i no reference to the rights of third 
parties claiming the property gar¬ 
nished, and any such claimant inter¬ 
vening is not required to verify his 
pleading,—Staley, Langford & Chen- 
ault V. City Nat Bank of Commerce, 
supra. 

’53. Tex.—Coles v. Fewel, Civ.App., 
80 S.W.2d 323, error dismissed. 

54. Pa.—^Barndollar v. Fogarty, 53 A. 
492, 208 Pa. 617. 

55. Pa.—^Bamdollar v. Fogarty, su¬ 
pra. 

28 C.jr. p 385 note 74. 
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56. Wis.—Commercial Investment 

Trust V. William Frankfurth Hard¬ 
ware Co., 190 N.W. 1004, 179 Wls. 
21 . 

28 C.J. p 386 note 78. 

Petitioxi of intervener held sufficient 
Minn.—Me^'cantile State Bank of 
Minneapolis v. Farmers* Home 
Bank of Lily, S. D., 199 N.W. 575, 
160 Minn. 229. 

Tex.—Payne v. Finley, Civ.App., 291 
S.W, 944—Carr v. Tudor, Civ.App., 
265 S.W. 1079. 

28 C.J. p 385 note 78 [ej. 

57. Ark.—^Home Land & Loan Co. v. 
Routh, 185 S.W. 467, 123 Ark. 360, 
Ann.Cas.l917C 1142. 

58. Ala.—Central Bank & Trust Co. 
v. Alabama Broom & Mattress Co., 
85 So. 73$, 204 Ala. 410. 

28 C.J. p 385 note 80. 

59. Ala.—Central Bank & Trust Co. 
v. Alabama Broom & Mattress Co., 
supra. 

28 C.J. p 385 note 81. 

00. Minn.—Mattox v. Curtis, 167 N. 

W. 424. 140 Minn. 506. 

28 C.J. p 385 note 82. 

SL Minn.—Smith v. Meyer, 37 N.W. 
1122, 84 Minn. 455. 

68. Minn.—Smith y. Meyer, supra. 
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where the amendment does not introduce a new defense 
or materiall/ change the issue originally raised by the 
pleadings. 

The Statement of the claim is subject to amend¬ 
ment,®^ and in a proper case claimant may be re¬ 
quired to amend.®^ Formal defects and irregulari¬ 
ties may be cured by joinder of issue.®® Defects 
of allegation may be cured by the answer®® or the 
evidence.®"^ Also, exhibits may be called to the aid 
of the claim statement,®® or, under some circum¬ 
stances, argumentative suggestions of facts may be 
considered,®® and the court may take into consid¬ 
eration plaintiff’s failure to make specific objec¬ 
tion on account of the defect afterward complained 
of.70 

Plaintiff may amend his answer after the close of 
the testimony to conform to the evidence where the 
amendment does not introduce a new defense or 
materially change the issue originally raised by the 
pleadings.7i 

f. Variance 

General rules as to variance apply. 

Proof that the intervener is the pledgee of cer¬ 
tificates of deposit is not in variance \vith a plead¬ 
ing alleging ownership.72 


§ 288. — Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

Ordinarily the claimant of the garnished property or 
funds has the burden of proving his right thereto, but,, 
where the circumstances of the case or the facts es¬ 
tablished by the claimant create a presumption or a 
prima facie case In favor of the ownership of the claim, 
ant, the plaintiff has the burden of disproving the claim 
and of proving the validity and priority of his own 
right. 

To make a prima facie case plaintilf must prove 
that the garnishee is holding property or funds of 
the debtor and he must also connect himself with 
the levy of garnishment,73 Ordinarily the claimant 
of the garnished property or funds has the bur¬ 
den of proving his right thereto,74 including the va¬ 
lidity and priority of his claim,75 at least where 
the garnishee states that the property or funds be¬ 
long to the debtor,7® but where the circumstances of 
the case or the facts established by claimant create 
a presumption or a prima facie case in favor of the 
ownership of claimant, plaintiff has the burden of 
disproving the claim77 and of proving the validity 


63- Ala.—By rum v. Pharo, 200 So. 

022, 240 Ala. 564. 

28 C.J. p 386 note 85. 

64. Mo.—Suiter v. Frazer, App., 226 
S.W. 622. 

Amendment for claxtflcation of issues 
Amendment of a statement of 
claim may be required where the only 
effect is to clarify the Issues.—Suiter 
V. Frazer, supra. 

65. Miss.—Waco First Nat. Bank v. 
Fain Grocery Co., 40 So, 6, 87 Miss. 
503. 

28 C.J. p 386 note 87. 

68. Minn.—McMahon v. Merrick, 22 
N.W. 543, 33 Minn. 262. 

28 C.J. p 386 note 88. 

67. Wash.—Wheatman v. Kane, 104 
P. 258, 55 Wash. 226. 

28 C.J. p 386 note 89. 

68. Tex.—Wynne v. State Nat. Bank, 
17 S.W. 918, 82 Tex, 378. 

69. Tex.—Wynne v. State Nat. Bank, 
supra. 

70. Tex.—Wynne v. State Nat. Bank, 
supra. 

28 C.J. p 386 note 92. 

71. Wyo.—NeSderjohn v. Thompson. 
264 P. 699, 38 Wyo. 28. 

72. Ariz.—Babbitt Bros. Trading Co. 
V. First Nat. Bank, 261 P. 45, 32 
Arlz. 588. 

73;. Ala.—American Trust Co. of 
Nashville, Tenn. v. Hanna, 97 So. 
154, 19 AUlApp. 301, 


74. Ala.—First Nat. Bank v. Lar¬ 
tigue, 173 So. 21, 233 Ala. 670. 

Mass,--Farina v. VItti, 186 N.E. 236, 
282 Mass. 532—^Meteor Products Co. 
V. Soci4t4 d'Electro Chimie et 
d^EIectro Metallurgie, 161 N.E. 875, 
263 Mass. 543. 

Mich.—H. A, Hoxie & Co. v. Ashton, 
218 N.W. 783, 242 Mich. 234—Cree- 
don V. Lundy, 213 N.W. 127, 238 
Mich. 126. 

Mo.—^Hart v. Farmers' Bank of Bates 
County, App., 28 S.W.2d 121. 

N.C.—^Kaplan v. W. A. Ferson Hay & 
Grain Co.. 140 S.B. 617, 194 N.G 
712—Sugg V. St. Mary's Oil Engine 
Co., 138 S.E. 169, 193 N.C. 814.* 

28 C.J. p 386 note 97. 

Burden by claimant sustained 
Mass.—^Meteor Products Co. v. So¬ 
ciety dTilectro Chimie et d'Electro 
Metallurgie, 161 N.E. 875, 263 Mass. 
543. 

75. Aleu—Williams v. Riddlesperger, 
148 So. 803, 227 Ala. 113. 

Ga.—Ashcraft-Wilkinson Co. v. First 
Nat. Bank, 121 S.E. 700, 31 Ga.App. 
705. 

Vt.—Phelps V. Holden, 175 A. 250, 107 
Vt L 

28 C.J. p 387 notes 98, 99. 

XTotice of assignment 

One claiming fund in hands of the 
debtor, who has been summoned as 
trustee under assignment of indebt¬ 
edness from creditor has burden, as 
against creditor of assignor, to show 
assignment and notice to trustee be¬ 

566 


fore trustee process issued, where 
such notice is essential to make the 
assignment effective.—Phelps v. 
Holden, supra. 

Proof of precise terms of contract 
Where third person claimed moneys 
under assignment of moneys to be¬ 
come due under contract, proof of 
precise terms of contract was un¬ 
necessary.—^Baust V. Fairfield Farms 
Dairy, 148 A. 236, 158 Md. 280. 

76. Ga.—Mixon v, Lacey, 107 S.H 
259, 26 Ga.App. 642. 

Tex.—Jenschke v. Burg, Civ.App., 92* 
S.W.2d 1095—King & King v. Por¬ 
ter. Civ.App., 256 S.W. 627, setting 
aside 229 S.W. 646, In conformance 
to answers to certified questions 
262 S.W. 1022, 113 Tex. 198. 

Bight to return of deposit 

Where earnest money to be re¬ 
turned if title to certain property 
failed was garnished after it had 
been deposited in bank as though it 
was depositor's own, proposed pur¬ 
chaser, to be entitled to its return, 
must prove title defective, and, in 
absence of such proof, relationship 
between bank and depositor as debtor 
and creditor was not changed.—York 
V. Texas State Bank, Tex.Civ.App.r 
261 S.W. 207. 

77. Ariz.—^Babbitt Bros. Trading Co. 
V. First Nat. Bank, 261 P. 45, 32 
Ariz. 588. 

Tex.—Graham Nat. Bank v. First 
Nat Bank, Civ.App., 48 S.W.2d 358» 
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and priority of his own rightJS Under the prac¬ 
tice in some jurisdictions the part^' filing the trav¬ 
erse of the garnishee’s answer has the burden of 
proof,and where there is no traverse there is 
no burden of proof to be assumed.^O The party 
carrying the burden of proof cannot call to his aid 
any presumption of wrongdoing in connection with 
the title and right to the property or fund pur¬ 
sued.^ ^ Qaimant may raise a presumption against 
his claim by evasive, indefinite, and unsatisfactory 
answers to questions propounded to him.S2 

b. Admissibility 

The admissibility of evidence in claim proceedings is 
governed by the rules of evidence in civil actions gen¬ 
erally. 

In accordance with, and subject to, the rules of 
evidence in civil actions generally, any evidence 
which is relevant to the issues and otherwise com¬ 
petent is admissible on the trial of an issue arising 


on the claim of a third person to the debt or prop¬ 
erty involvcd,^3 and incompetent and irrelevant evi¬ 
dence is properly excluded.^^ The actual interest 
of the debtor subject to all equities to which the 
property was liable in his hands may be shown.^^ 
Claimant may prove any facts tending to show that 
he was vested with title by assignment or otherwise 
prior to service on the garnishee, and his assign¬ 
ment from the principal defendant is admissible*^ 
despite misnomer of the corporate garnishee there¬ 
in.** Claimant may also show any facts which tend 
to establish that nothing is due the debtor from the 
garnishee.** PlaintiflF may prove any facts tending 
to impeach the validity, as to him, of any transfer 
of the garnished property from defendant to claim¬ 
ant,** or tending to show that such transfer was 
collusive or fraudulent.*^ Where a third party 
claim is a necessary link in plaintiffs chain of evi¬ 
dence, it is material and should not be excluded as 
evidence.*^ Records of other proceedings may be 


error refused—^Provident Nat. Bank 

V. Cairo Flour Co., Clv.App., 226 

S-W. 499—West Texas Nat. Bank 

V. Wichita Mill & Elevator Co., Civ. 

App., 194 S.W. 836. 

28 C.J. p 387 notes 3, 4. 

Ownership of negotiahle paper 

(1) Pledgee of certificates of de¬ 
posit made out prlma facie case as 
holder In due course when it showed 
they were Indorsed and delivered to 
it and plaintiff claiming lack of con¬ 
sideration has the burden of overcom¬ 
ing this prima facie showing.—^Bab¬ 
bitt Bros. Trading Co. v. First Nat. 
Bank, 261 P. 45, 32 Ariz. 588. 

(2) In garnishment proceedings by 
a judgment creditor against a bank 
which collected a draft drawn by the 
judgment debtor, the burden of proof 
rested on plaintiff to show that the 
money was not the property of an¬ 
other bank named as payee in the 
draft and which had intervened as 
claimcmt.—^Providence Nat. Bank v. 
Cairo Flour Co., Tex.Civ.App., 228 
S.W. 499. 

(3) Where it Is sought to charge 
the maker of a negotiable note as 
garnishee of the payee, and third 
persons in possession of the note in¬ 
tervene, claiming it as their note, 
the inference of ownership raised by 
such possession must be rebutted by 
proof.—Bassett v. Garthwaite, 22 
Tex. 230, 73 AmuD. 257. 

(4) Where an assignee as inter¬ 
vener comes into court and asserts 
his property in a note with regard 
to which the maker has been sum¬ 
moned as garnishee, at the suit of 
creditors of the payee, and presents 
the note to the court, the presump¬ 
tion of law is that the note came in¬ 
to his hands before maturity, and It 
is incumbent on plaintiffs to show 
that it did not pass into the hands 


of the intervener before its maturity, 
but that it was in fact the property 
of the principal defendant at the time 
of the service of the garnishment.— 
Garthwaite v- Hart, 24 Tex. 314— 
Bassett V. Garthwaite, supra. 
AdmissioiL of daimant’s ownership 
Where garnishee admitted allega¬ 
tion of claimant that he had pur¬ 
chased the property for valuable con¬ 
sideration, claimant was entitled to 
possession of the property without 
further proof, since, his ownership 
being admitted, it was unnecessary 
to adduce any evidence to prove it— 
New England Co. v. Parking Meter 
Corporation of America, 37 N.B.2d 
887, 312 Ill,App, 183. 

78. Mo.—Cavanaugh v. Dyer, App., 
215 S.W. 481. 

2$ C.J. p 387 notes 1, 2. 

79. Ga,—^Bullock v. Butts, 124 S.E. 
906, 38 Ga.App. 7. 

2Xk Ga.—^Bullock v. Butts, supra. 

81. Tex.—West Texas Nat Bank v. 
Wichita Mill & Elevator Co., Civ. 
App.. 194 S.W. 835. 

28 C.J. p 387 note 6. 

88. Me.—Sullivan v. Greene, 42 A, 
320, 92 Me. 102—Thompson v. 

Reed, 1 A. 241, 77 Me. 425. 

83. Ala.—^T. Lu Belcher & Co. v. 
Estes, 112 So. 216, 215 Ala. 676. 

Mo.—Hart v. Farmers’ Bank of Bates 
County, App., 28 S.W.2d 121. 

28 C.J. p 387 note 8 [h]. 

84. Ala.—^First Nat Bank v. I-ar- 
tlgue, 173 So. 21, 238 Ala. 670. 

Mich.—Seitz V. Starks, 98 N.W. 852, 
136 Mich. $0. 

W.Va.—Hoff V. Eddy. 123 S.E. 187, 
96 W.Va. 462. 

28 O.J. p 387 note 8 [11. 

85. Ariz.—^Valley Products v. Kubel- 
sky, 68 P.2d 69, 49 Ariz. 500. 

567 . 


Ill.—Kilgore v. State Bank of Colu¬ 
sa, 25 N.E.2d 39, 372 III. 578. af¬ 
firming Kilgore for Use of John 
Deere Plow Co. v. State Bank of 
Colusa. 21 N.E.2d 9. 300 Ill.App. 
409. 

86. Ala.—Louisville & N. R. Co. v. 
Sharp, 31 So. 609. 131 Ala. 623. 

28 C.J. p 388 note 9. 

Letters and tdegrams 

Where funds on deposit in a bank 
were garnished as the property of 
intervener’s husband in an action in 
which both the husband and wife 
were defendants, the wife, interven¬ 
ing and claiming the fund as her 
property ’held in trust for a third 
person to invest for him, was prop¬ 
erly permitted to Introduce in evi¬ 
dence letters and telegrams between 
her, on the one hand, and the bank, 
her husband, and the person for 
whom she claimed to hold such fund 
In trust, to rebut the legal presump¬ 
tion without such explanatory testi¬ 
mony that the fund was community 
property belonging to her and her 
husband.—Staley Langford & Chen- 
ault V. City Nat. Bank of Commerce, 
Tex.Civ.App., 253 S.W. 626. 

87. Okl.—Terry v. Parnell, 119 P. 
629, 29 Okl. 846. 

28 C.J. p 388 note 12. 

88. Mass.—Gifford v. Rockett, 121 
Mass. 431. 

89. Mass.—^R. H. White Co. v. Lees, 
166 N.E. 705, 267 Mass. 112. 

90. Ala.—^Jordan v. Rice, 44 So. 93, 
151 Ala. 523. 

28 C.J. p 388 note 10. 

9L Ala.—^Butler v. Feeder, 31 So. 

799. 130 Ala. 604. 

28 C.J. p 388 note 11. 

98. Cal.—^Duncan v. Standard Acci¬ 
dent Ins. Co., 35 P.2d 523, 1 Oal.2d 
385. 



§ 288 


GARXISHMENT 


38 C.J.S. 


admitted if they are relevant on the issue of own¬ 
ership, ^3 tmt they are not admissible if they are 
irrelevant to the issues presented,®^ As a general 
rule the record of plaintifiPs complaint and judgment 
against defendant is unnecessary and hence inad¬ 
missible,95 but it may be admitted to show the time 
when the cause of action arose if such time is rele- 
vant.96 Plaintiff, to prove his connection with the 
levy, may introduce the papers in the original file.97 
After plaintiff has prima facie shown ownership in 
defendant, he may further show, in rebuttal of 
claimant’s case, any facts which would be a good 
defense in law against claimant, whether by estop¬ 
pel or otherwise.93 

Declarations or admissions of defendant or gar¬ 
nishee, Declarations by defendant after he has 
parted with his interest in the debt or property are 
not admissible as evidence against claimant,99 Dec¬ 
larations by defendant as to an assignment of the 
claim prior to the institution of the garnishment 
proceeding have been held competent as against 
plaintiffA Declarations of the garnishee made out 
of court are not competent evidence on the issue 
between plaintiff and claimant.^ • 

The answer or disclosure of the garnishee, while 

93- Mo.—Crump v. Walkup, App.« 

245 S.W. 222. 

94i Md-—Stoekbridgre v. Fahnestock, 

39 A. 95, 87 Md. 127. 

Pa,—Nesbitt v, Herbert, 66 Pa. Super, 

36. 

Papers in divorce proceedings 

In suit between creditor and claim¬ 
ant over money found In debtor's pos¬ 
session, wherein creditor introduced 
testimony of debtor’s husband that 
he had given money to debtor, court 
properly refused to permit introduc¬ 
tion into evidence of papers in di¬ 
vorce proceeding- between debtor and 
husband In which he was cited for 
failure to pay alimony or to permit 
debtor's husband to be questioned on 
the matter.—^First Nat. Bank v. Lar¬ 
tigue, 173 So. 21, 233 Ala. 670. 

95. Ala.—First Nat. Bank v. Lar¬ 
tigue, supra. 

IlL—Springer v. Bigford, 43 N.E. 751, 

160 HI. 495, affirming 55 IlLApp. 

198. 

96. Ala.—First Nat Bank v. Larti¬ 
gue, 173 So. 21, 233 Ala. 670. 

97- Ala.—American Trust Co. of 
Nashville, Tenn., v. Hanna, 97 So. 

154, 19 Ala.App. 301. 

98: Ala.—Louisville & N. R. Co. v. 

Sharp, 31 So. 609, 131 Ala, 623. 

99^ Mich.—^Muncey v. San Ins: Office, 

67 N.W. 662. 109 Wch. 542. 

28 aj. p 388 note 16. 

L. WL-^Horn. v. Booth, 22 IlhApp. 

/ 385 ;, , 

28 C.J. p 388 note 16* j 


admissible as a part of the proceedings in the cause,3 
or to identify the property claimed,^ cannot in some 
jurisdictions he considered as evidence on the is¬ 
sue of title between claimant and the garnishee.® 
In other jurisdictions, however, the answers of the 
trustee are admissible on the question of title.6 

Interrogatories exhibited by plaintiff to defendant 
are not admissible against a claimant on an issue 
solely between him and plaintiff.7 

Affidavits of disinterested persons, attached to a 
garnishee’s disclosure of adverse claims, and stat¬ 
ing facts within the knowledge of affiants, are com¬ 
petent to be considered by the court in connection 
wdth the disclosure on the question of the garnishee’s 
liability and claimants’ rights.® 

c. Weight and Sufficiency 

General rules as to the weight and sufficiency of 
evidence in civil actions apply in claim proceedings. 

In accordance with the rules applicable to civil 
actions generally, evidence in claim proceedings has 
been held sufficient to show particular facts on 
which the validity of the intervener’s or interplead¬ 
er’s claim rests, or sufficient generally to support 
findings in favor of claimant,® or it has been held 

Iowa.—^Jasper County Sav, Bank v. 
Klauenberg, 265 N.W. 884, 218 Iowa 
578. 

Kan.—Melxner v. Heusser, 112 P.2d 
103, 153 Kan. 558—Curry v. Bunds. 
66 P.2d 684, 145 Kan. 476—Titus 
V. Vansickle, 50 P.2d 972, 142 TTpn, 
552. 

Ky.—Clover Farm Dairy Co. of Mem¬ 
phis, Tenn., v. Gillum. 299 S.W. 
1065, 222 Ky. 20. 

La.—George Sliman & Co. v. Hemper- 
ly, App., 168 So. 718. 

Me.—^Foss V. Hume, 153 A. 181, 130 
Me. 22. 

Minn.—Pesis v. Burdman, 262 N.W. 
454, 190 Minn. 663—Watson v. 

Goldstein, 222 N.W. 609, 176 Minn, 
18. 

OkL—First Nat. Bank v. Knight, 269 
P. 566, 127 Okl. 20—People's State 
Bank of Hartville, Mo., v. James, 
246 P. 451, 117 Okl. 297. 

Pa.—Golder v. Bogash, 198 A 149, 
329 Pa. 350. 

Tex.—Graham Nat. Bank v. First 
Nat Bank, Civ.App., 48 S.W.2d 368, 
error refused—Wilson v. Poland, 
Civ.App., 14 S.W.2d 890—Staley, 
Langford & Chenault v. City Nat 
Bank of Commerce, Civ.App., 253 
S.W. 626. 

28 C.J. p 389 note 26. 

Ownership of part of funds 

Evidence was held to sustain find¬ 
ing that intervener in garnishment 
proceedings and claimant of funds 
sought to be reached was true own¬ 
er of part of such funds, even though 


2. Colo.—^Hendrie & Bolthoflf Mfg. 

. Co. V. Collins, 67 P, 164, 29 Colo. 

102 . 

Ga.—Phillips V. Thurber, 56 Ga. 393. 

3. Ala.—Butler v. Feeder, 31 So. 
799, 130 Ala. 604. 

4. Minn.—Bradley v. Thorne, 69 N. 
W. 909. 67 Minn. 281. 

28 C.J. p 389 note 21. 

6. Mich.—^Hirth v. Pfeifle, 3 N.W. 

239. 42 Mich. 31. 

28 C.J. p 389 note 22. 

6. Mass.—^Hubbard v. Lambum, 80 
N.E. 459, 194 Mass. 898. 

28 C.J. p 389 note 23. 

7. Tex.—Garthwalte v. Hart 24 Tex. 
314. 

8. N.H.—Giddlngs v. Coleman, 12 N. 
H. 153. 

9. Ga.—^Bob's Candy & Pecan Co. v. 
City Nat Bank, 200 S.E. 557, 58 
Ga.App. 846—Jones v. Moore, 181 
S.B. SIS, 61 Ga.App. 716—Glover 
Grocery Co. v. Livingston, 146 S.E. 
643, 39 Ga.App. 227—Commercial 
Credit Co. of Georgia v, Tompkins, 
144 S.E. 334, 38 Ga.App. 466. 

Ill.—^Liolios, for Use of University 
Hospital, V. London Guarantee & 
Accident Co„ 24 N.E.2d 169, 302 Ill. 
App. 508—Liolios, for Use of 
Steams, v. London Guarantee & Ac¬ 
cident Co., 24 N.B.2d 171, 302 HL 
App. 506—Economakos, for Use of 
Amalgamated Trust & Savings 
Bank v. Live Stock Nat Bank of 
CUtCfLgo, 5 N.E.2d 623* 287 IlLApp. 
628 . ; 



38 C. J. S. 


GAENISE3IENT 


§ 289 


insufficient to establish the validity of the claim 
or sufficient to support findings in favor of plain- 
tiff.!" 

I 289. -Trial 

a. In general 

b. Questions of law and fact 

c. Instructions 

d. Verdict and findings 

a. In General 

In the absence of contrary provisions of the statutes, 
the trial of an issue on a claim to garnished property is in 
accordance with the rules applicable to the trial of or- 
dinary civil issues. 

Where a claimant is before the court to assert 
rights to the garnished property it is the duty of 
the court to try the controversy and determine the 
rights of the parties,and the court may properly 
determine the issues even though the intervention 
may have been improper if there has been no ob¬ 
jection thereto.^^ In the absence of contrary pro¬ 
visions of the statutes, the trial of an issue on a 
claim to garnished property is in accordance with 
the rules applicable to the trial of ordinaty civil 
issues,and where the money is actually paid into 
court by the garnishee the question of title is dis¬ 


posed of under the rules which govern the trial of 
ordinary claim cases.The issue interposed by 
claimant may be tried before the trial of the prin¬ 
cipal action,!® and it must be tried and determined 
before the property is disposed of!® or the garnishee 
discharged;!" but it cannot be tried before there 
has been service of process in any form against the 
principal defendant.!^ Immaterial and nonprejudi¬ 
cial errors do not vitiate the proceedings.!® After 
trial on the issue of ownership, refusal of the court 
to reopen the case to permit a claim of exemption 
to be set up is within its discretion.^® Likewise, 
after a report by the commissioner or auditor ap¬ 
pointed by the court, the judge has discretion to 
grant or refuse a motion to recommit the case.^! 

Right to jury trial. In accordance with the pro¬ 
visions of the garnishment statutes which express¬ 
ly or impliedly confer or confirm the right, plain¬ 
tiff or claimant is entitled to have a controverted 
issue of fact determined by a jury.-® A commis¬ 
sioner or auditor appointed by the court may de¬ 
termine the issues when authorized by statute to 
do so,-® and after determination by the commis¬ 
sioner a claimant is not entitled to have a trial by 
jury or by the court.®"^ 

Demand for trial. Under a statute providing for 


Insufficient to sustain finding that 
she was owner of whole fund,—Iowa 
Statg Bank v. Iwed, 200 N.W. 231, 
138 Iowa 700, 

Proof of judgment 
In a case of garnishment in aid 
of execution, a duly certified copy of 
the judgment against the principal 
defendant is sufficient proof thereof 
and the record need not be intro¬ 
duced.—Charles S. Hirsch & Co. v. 
Lumbermen's Supply & Equipment 
Co., 61 S.E. 225, 130 Ga. 655. 

10. Ala.—^Williams v. Riddlesperger, 
148 So. 803, 227 Ala. 113. 

Ark.—Abfd v. Sallah, 3 S.W.2d 6, 176 
Ark. 1203. 

Colo.—Stollins V. Shideler, 11 P,2d 
662. 91 Colo. 40. 

IlL—Hackman v. Platt. 19 N.E.2d 
458, 298 IlLApp. 626—^Elastman v. 
United Marble Companies. 224 Ill. 
App. 256. 

Mass.—^Matthew Cummings Co. v. 
Grande, 184 H.E. 365. 281 Mass, 
546. 

Mich.—Seitz v. Starks, 98 N.W. 862. 
136 Mich. 90. 

Minn.—^Hancock-Nelson Mercantile 

Co. V. Midwest Food Packers of 
Marlon. Ind., 234 N.W, 696. 182 
Minn. 426—Mannhelmer v. Phinney, 
219 N.W. 765, 174 Minn. 604—H. A. 
Dreves Co. v. Bad Axe Grain Go., 
183 N.W. 286. 149 Minn. 241. 
l«ss.r—-Vick V. Robbins. 179 So. 665, 
181 Miss. 814. 


Mo.—^Hart v. Farmers' Bank of Bates 
County, App., 28 aW.2d 121. 

N.K.— 'F. T>, Cook Lumber Co. v. 

Dean. 118 A. 815, SO N.H. 388. 

N.D.—Gerwein v. McDonnell, 209 N. 

W. 986, 54 N.D. 609. 

Tex,—Cooper v. Cocke, Civ.App., 145 
S.W,2d. 275—Schlofman v. Bear 
Canon Coal Co., Civ.App., 77 S.W.2d 
337. 

Wash,—^Pirst Bank of Cordova v. 

Tjosevlg, 244 P. 736, 138 Wash. 231. 
Wyo.—^Neiderjohn v. Thompson, 264 
P. 699, 38 Wyo. 28. 

28 C.J. p 389 note 26. 

Evidence sufficient to establish, pzima 
facie case fox plaintiff 
Miss.—^Vick V. Robbins, 179 So. 665, 
181 Miss. 314. 

11. Neb.—Orchard & Wilhelm Co. v. 
North. 280 N.W. 272, 136 Neb. 39. 

Bight to adjudication of claim 

An adverse claimant has the right 
to an adjudication of his claim.— 
Kelly v, Foley, 188 N.E. 349, 284 
Mass. 503. 

12. Wyo.—^Neiderjohn v. Thompson, 
264 P. 699, 38 Wyo. 28. 

13. Minn.—^Lincoln Nat. Bank of 
Minneapolis v. Murphy, 189 N.W. 
433, 152 Minn. 435—^Parke, Davis & 
Co, v. Mewhirter, 185 N.W. 648, 160 
Minn. 234. 

28 C.J. p 389 note 28. 

14h Ga.—International Agr. Corpora¬ 
tion V. Law, 151 S.E. 557, 40 Ga. 
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App. 756—^Jackson v. Campbell, 99 
S.B. 155, 23 Ga.App. 642. 

15. Okl.—Squires v. Pooley, 134 P. 
1166, 65 Okl. 224. 

18. La—Germania Sav. Bank v. 

Peuser, 6 So. 75, 40 La.Ann. 796. 

28 C.J. p 389 note 30. 

17. R.I.—Hanaford v. Hawkins, 28 
' A. 605, 18 R.I. 432. 

18. Miss.—Lamb v. Russell, 32 So. 
916, 81 Miss. 382. 

19. Minn.—^Hancock-Nelson Mercan¬ 
tile Co. V. Midwest Food Packers 
of Marion, Ind., 234 N.W. 696, 182 
Minn. 426. 

N.J.—^Beninati v. Hinchliffe, 15 A. 2d 
761, 125 N.J.Law 377, reversed on 
other grounds 20 A.2d 64, 126 N.J. 
Law 687. 

2a Iowa—Iowa State Bank v. Iwed, 
200 N.W. 231, 198 Iowa 700. 

2L Mass.—^Matthew Cummings Co. 
V. Grande, 184 NJS, 365, 281 Mass. 
546. 

22. Masa—^Hubbard v. Lambum, 75 
N.B. 707, 189 Mass. 296. 

Pa.—^Barnes v. Bamberger, 46 A. 303, 
196 Pa. 123. 

28 C.J. p 390 note 40. 

2a Mass.—^Matthew Cummings Co. 
V. Grande, 184 N.E. 365, 281 Mass. 
546. 

2$ C.J. p 390 note 41. 

24, Vt.—^Russell V. Thayer, 30 Vt. 
625. 
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a demand for trial of the garnishee's liability to 
plaintiff, a demand by plaintiff or the garnishee de¬ 
fendant for trial of the issue is unnecessary where 
claimant intervenes.^® 

Right to open and close argument. In some ju¬ 
risdictions plaintiff is entitled to open and close the 
argument on the issue between him and claimant 
but in other jurisdictions claimant has been granted 
the right.27 

b. Questions of Law and Fact 

Controverted issues of fact are for the trier of the 
facts. The court is not authorized to direct a verdict 
where there is an issue of fact for the determination of 
the Jury; but where there is no evidence to contradict 
the claimant the court should direct a verdict in his 
favor. 

Controverted issues of fact are for the trier of 
the facts, that is, the jury,28 the trial court when 
sitting without a jury,29 or the commissioner or aud¬ 
itor appointed by the court.20 The court is not au¬ 
thorized to direct a verdict where there is an issue 
of fact for the determination of the jury,2i but 
where there is no evidence to contradict claimant 
the court should direct a verdict in his favor.22 

a Instructionff 

Instructions must not be confusing or misleading, 
must not invade the province of the Jury, or submit is¬ 
sues which are Immaterial, 

Under the rules applicable to instructions gener¬ 
ally the instructions, where a claim is tried by a 
jury, must not be confusing or misleading,®® must 
not invade the province of the jury,®^ or submit is¬ 


sues which are immaterial,®® Failure of claimant 
to object to an improper submission of issues for 
finding by the jury is a waiver of the irregularity.®® 

d. Verdict and Findings 

A verdict for plaintiff which Is unsupported by any 
evidence should, on motion, be set aside by the trial 
court. 

A verdict for plaintiff which is unsupported by 
any evidence should, on motion, be set aside by the 
trial court.®*^ The refusal of the jury to sign a 
form of verdict furnished by the court which would 
permit recovery by the intervener is an expression 
on the part of the jury that the intervener is not 
entitled to recover rather than an indication that 
the intervener's rights were not considered.®® A 
finding that a certain sum is absolutely due, al¬ 
though not then payable, is not self-contradictory.®® 

§ 290. — Judgment and Review 

a. In general 

b. Nature of award or order 

c. Operation and effect 

d. Review 

a. Ill General 

Where the claimant establishes his right to the gar¬ 
nished property or funds, he Is entitled to an award or 
decision In his favor. The court has no Jurisdiction to 
make an order as to a matter which Is outside the scope 
of the issues or which Is not affected by the garnishment 
proceedings. 

Where claimant establishes his right to the gar¬ 
nished property or funds he is entitled to an award 
or decision in his favor,and his right is not de- 


25. Mich.—^Muncey v. Sun Ins. Of¬ 
fice. 67 N.W. 662, 109 Mich. 642. 

28 C.J. p 390 note 34. 

2e. Ala.—Grady v. Hammond, 21 
Ala. 427. 

64 C.J. p 81 note 96. 

27. Ark.—Collin County Nat. Bank 
V. Iiaser Grain Co., 197 S.W. 707, 
130 Ark. 396. 

64 C.J. p 81 note 97. 

28. Ark.—Central State Bank of Mc¬ 
Kinney, Tex., V, Toland, 14 S.W. 
2d 646, 179 Ark. 169. 

Mich.—Creedon v. Lundy, 213 N.W. 

127, 238 Mich. 126. 

28 C.J. p 390 note 44. 

29. Tex.—First State Bank & Trust 
Co. of Taylor v. Blum, Civ.App., 
239 S.W. 1035. 

20. Mass.—^Matthew Cummings Co. 
V. Grande, 184 N.E. 365, 281 Mass. 
546. 

31. N.C.—^Brooks V. Orange Rice 
Mill Co., 108 S.B. 725, 182 N.C. 
258. 

Tex.—^Kingr & Kingr v. Porter, Civ. 


App., 256 S.W. 627, setting aside 
229 S,W. 646, In conformance to 
answers to certified questions 252 
S,W. 1022, 113 Tex. 198. 

32. Ga.—^Yeager v. Adams, 7 S.B.2d 
199, 61 Ga.App. 642. 

Mass.—Meteor Products Co. v. So- 
ci€t4 d’Hilectro Chimie et d*£!lectro 
Metallurgie, 161 N.E. 875, 263 Mass. 
543. 

Mich.—Bullard v. Avery, 86 N.W. 144, 
126 Mich. 711. 

N.C.—Markham-Stephens Co. v. E. L. 
Richmond Co., 99 S.B. 17, 177 N.C. 
364. 

28 C.J. p 390 note 44 [ij. 

33. Ala,—First Nat. Bank v. Larti¬ 
gue, 173 So. 21, 233 Ala. 670. 

28 C.J. p 390 note 46. 

Burden of proof 

Instruction that intervening claim¬ 
ant to garnished property ‘‘must 
show these facts to your satisfaction’* 
was held not error as Imposing more 
than ordinary burden of proof by use 
of the word “satisfaction.”—Creedon 
V. Lundy, 213 N.W. 127, 238 Mich. 126. 
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34i N.C.—^Brooks v. Orange Rice Mill 
Co., 108 S.E. 725, 182 N.C. 268. 

28 C.J. p 390 note 47. 

35. Iowa.—^Hoxie v. Sutter, 40 N.W. 

723, 76 Iowa 764. 

28 C.J. p 391 note 48. 

38. Colo.—^Johnson v. Elliott, 231 P. 
675, 76 Colo. 858. 

37. Colo.—Campbell v. Poudre Val¬ 
ley Bank, 43 P. 449, 7 Colo.App. 359. 

38. Ark.—^Davis v. Faulkner Radio 
Service Co., 146 S.W.2d 713, 201 
Ark. 591. 

39. Mass.—^Matthew Cummings Co. 
V. Grande, 184 N.E. 365, 281 Mass. 
546. 

40w Cal.—^Knapp v. B. Nicoll &, Co.. 

296 P. 666, 112 Cal.App. 187. 

Ga.—^International Agr. Corporation 
V. Law, 161 S.E. 657, 40 Ga.App. 
766. 

Mass.—^Levin v. Lerner, 195 N.E. 387, 
290 Mass. 294. 

Tex.—Staley Langford & Chenault v. 
City Nat. Bank of Commerce. Civ. 
App., 253 S.W. 626. 
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feated by the fact that his property has been com¬ 
mingled with that of the debtor,nor is it affected 
by the fact that he has or has not a right to sue 
the garnishee.*^- Where claimant does not estab¬ 
lish his right to the garnished funds he is, of course, 
not entitled to a decision in his favor^s and the court 
may properly determine that plaintiff is entitled to 
the funds.^'* The court has no jurisdiction to ipake 
an order concerning a matter which is outside the 
scope of the issues or which is not affected by the 
garnishment proceedings.^5 Where an intervener’s 
petition is dismissed as unauthorized by law, the 
judgment should not attempt to adjudicate his al¬ 
leged rights.^® In like manner, where the garnishee 
has not been joined on the issues between plaintiff 
and an intervening claimant, such claimant cannot 
recover against the garnishee, and a judgment for 
the claimant against the garnishee is an invalid, ex¬ 
trajudicial determination.'^^ xhe claimant is not 
entitled to judgment for an amount held by the gar¬ 
nishee in excess of an indebtedness subject to a 
claim in another garnishment proceeding where this 
does not satisfy claimant in full and the garnishee 
might be subject to two judgments in respect of the 
same garnishment.'*® 

Interest, In some jurisdictions an award for in¬ 
terest on the garnished funds in favor of the suc¬ 
cessful claimant and against plaintiff has been al¬ 
lowed,^® but in other jurisdictions it has been held 
that interest cannot be recovered by claimant in the 


proceed ings.5® 

b. Nature of Award or Order 

The propriety of a rendition of a Judgment for the 
debt or the property varies in the several jurisdictions. 

Due largely to differences in the applicable stat¬ 
utes, the propriety of a rendition of a judgment in 
the proceedings varies in the several jurisdictions. 
In some jurisdictions, on a finding in favor of claim¬ 
ant, judgment cannot be rendered in his favor for 
the debt or property,®^ the proper judgment being 
one which ascertains merely that the rights of claim¬ 
ant are superior to those of plaintiff under his gar- 
nishment,52 or which discharges the trustee or gar¬ 
nishee,5® or vrhich dismisses the proceeding as to 
claimant w'here he has been brought in as a party by 
the garnishee but claimant is entitled to a record 
of the adjudication of his right.®^ In other juris¬ 
dictions an intervener who establishes his right to 
the property is entitled to judgment therefor against 
the garnishee,®® but he is not entitled to judgment 
against plaintiff®"^ except possibly for interest on the 
amount sued for and costs w'here these items are re¬ 
coverable.®® 

Under some statutes, where the finding is in favor 
of plaintiff, the only judgment can be one preclud¬ 
ing claimant from setting up any further claim to 
the funds or property.®® Under other statutes judg¬ 
ment is rendered against the garnishee on his an¬ 
swer.®® A proper judgment for plaintiff is that the 


Privity between claimant and ffar- 
nisbee bank 

A claimant of a sramished bank 
deposit may be awarded the funds 
although there is no privity between 
claimant and the bank.—^Levin v. 
Lemer, 195 N.S. 387, 290 Mass. 294. 
41. Iowa.—First Nat. Bank v. Hig¬ 
gle, 190 N.W. 143, 196 Iowa 189. 
42; Mass.—^Meteor Products Co, v. 
Soei6t4 d'Electro Chlmle et d*Elec- 
tro Metallurgie, 161 N.E. 875, 263 
Mass. 643. 

43l La.—Zanero v. Pressey, 1 La. 
App. 347. 

44. Tex.—Compania Bancaria y de 
Inversiones, S. A., v. Border Nat. 
Bank, Civ.App., 265 S.W. 699. 
Wis.—O’Neil v. Russell, 223 N.W. 82. 
198 Wis. 9. 

Possibility of different view by 
other jury 

After a finding by a Jury in the 
garnishment proceeding against the 
claim of the third person set up 
by the garnishee, relief cannot be 
denied plaintiff on the ground that 
another jury in an action by the 
third person against the garnishee 
may take a different view of the tes¬ 
timony given.—Seitz v. Starks, 98 N. 
W. 852, 136 Mich. 90. 


45. Colo.—^Meyer v. Delta Market, 
67 P.2d 3, 98 Colo. 421. 

Creditor of plaintiff cannot secure 
a Judgment against plaintiff in the 
garnishment proceedings.—^Arnold v. 
Citizens’ & Southern Nat. Bank, 170 
S.E. 316, 47 Ga.App. 254. 

46. Wyo.—Stanley v. Foote, 63 P. 
940, 9 Wyo. 335. 

47. N.D.—Schmidt v. First Nat. 
Bank, 232 N.W. 314, 60 N.D. 19. 

48. Conn.—^Hawthorne Sash & Door 
Co, V. Thomaa C. West Co., 122 A. 
658, 99 Conn. 672. 

49. Ark.—Brown v. Yukon Nat. 
Bank, 209 S.W. 734, 138 Ark. 210. 

50. Minn.—Twohy Mercantile Co. v. 
Melbye, 86 N.W. 411, 83 Minn. 394. 

28 C.J. p 391 note 56. 

51- Mass.—^Kelly v. Foley, 188 N.B. 

349, 284 Mass. 503. 

R.L—Garst v. Canfield, 113 A, 865, 43 
R.I. 654. 

28 C.J. p 391 note 49. 

If 2 LO fund is held under the proo- 
ess, no judgment can be entered di¬ 
recting payment by the garnishee to 
claimant.—Wilde v, Mahaney, 67 N. 
E. 337, 183 Mass. 455, 62 L.R.A. 813. 
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52. Fla.—^Florida Cent. & P. R. Co. v. 
Carstens, 37 So. 566, 48 Fla. 72. 

28 C.J. p 391 note 60. 

53. R.I.—Garst v. Canfield, 113 A. 
865, 43 R.I. 554. 

28 C.J. p 391 note 51. 

Zhiforeement in other proceedings 
After final judgment discharging 
the garnishee, claimant must enforce 
his claim and obtain an execution In 
some other proceedings.—Garst v. 
Canfield, supra. 

54. Wis.—Hewitt v. Follett, 8 N.W. 
177. 51 Wis. 264. 

55. Mass.—^Kelly v. Foley, 188 N.E. 
349. 284 Mass. 503. 

58. Mo.—Dunham v. Jerome, 49 S. 

W.2d 637, 226 Mo.App. 1214. 

28 C.J. p 391 note 54. 

Judgment held supported hy findings 
Cal.—^Knapp v. B. Nicoll & Co., 296 P. 
665, 112 Cal.App. 187. 

57- Mo.—^Dunham v. Jerome, 49 S.W. 
2d 637, 226 Mo.App. 1214. 

58. Ark.—Brown v. Yukon Nat. 
Bank, 209 S.W. 734, 138 Ark. 210. 

59- Mich.—^Toner v. Toner, 115 N.W. 

712, 151 Mich. 696. 

28 CJ*. P 391 note 57. 

ea Ala.—G. Ober & Sons Co. v. 
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garnishee pay him as much of the debt due defend¬ 
ant as may be necessary to satisfy his, plaintiff's, 
debt and costs.®^ 

Nonal^pearance of plaintiff. Where at the hear¬ 
ing neither plaintiff nor counsel representing him 
is present, the levy must be dismissed under the pro¬ 
visions of some statutes rather than a verdict given 

for claimant.62 

c. Operation and Effect 

An adjudication by the court with Jurisdiction of 
the plaintiff, garnishee, and claimant is conclusive as to 
the issues property before It which have been litigated 
between the parties. 

An adj'udication by the court as to the right to 
the fund or property involved, where it has juris¬ 
diction of the plaintiff, garnishee, and claimant, is 
conclusive as to them,®^ but the judgment is not 
conclusive on the garnishee as to issues to which 
he was not made a party.®^ A decision in favor of 
claimant does not preclude the garnishee from sub¬ 
sequently asserting an offset against claimant.^5 
Where it has been properly adjudged that claimant 
has no interest in the fund, he has no standing to 
object to the disposition made of the fund by the 
court,®® A judgment on a trial of an issue between 
plaintiff and claimant is not conclusive as to the is¬ 
sues between plaintiff and the garnishee which are 
reserved.®^ Failure of the garnishee to appeal from 
the refusal of a motion to set aside a contingent 
judgment against him in favor of plaintiff has been 


held not to require him to pay the funds to plain¬ 
tiff where, in a subsequent proceeding in which all 
parties concerned participate, it is determined that 
claimants, and not plaintiff, are entitled to the 
funds.®® 

Where there is an appeal, the judgment abides the 
result of the appeal.®^ 

d. "Review 

The various principles governing review by appeal or 
writ of error In other civil actions are ordinarily ap¬ 
plicable to the review of orders or Judgments in claim 
proceedings, but there can be no appeal other than that 
authorized by statute. 

The various principles governing review by ap¬ 
peal or writ of error in other civil actions, including 
the mode and extent of review, have been applied 
to the review of orders or judgments in claim pro¬ 
ceedings,*^® but there can be no appeal other than 
that authorized by statute.Neither the garnishee 
nor defendant is a necessary party to plaintiff’s ap¬ 
peal from judgment in favor of a claimant,72 and 
a garnishee who has paid the funds into court is not 
a necessary plaintiff in error in a bill of exceptions 
taken by claimant from the judgment.^® Plaintiff 
denied recovery cannot complain of the judgment 
as far as it disposes of the garnished fund between 
others.7^ 

§ 291. - Costs 

in accordance with the provisions of the applicable 
statutes, the court may exercise its discretion and award 


PhllUps-ButtorfC Mfs. Co., 40 So. 
278, 145 Ala. 626. 

Oil default of olatmaat 
Where claimant on beinsr properly 
summoned defaults, Judsrment may be 
rendered in favor of plaintiff ag^a-inst 
the garnishee on the indebtedness ad¬ 
mitted in his answer.—Sailer v. In¬ 
surance Co. of North America, 62 
Ala. 221—Mobile & O. R. Co. v. Whit¬ 
ney & Co., 39 Ala^ 468—^Evans v. Nor¬ 
man, 14 Ala. 662. 

61. Miss.—Tapper v. Cassell, 45 
Miss. 352. 

62. Ga—Goldstein Bros. v. Brown, 
108 S.E. 256, 27 GaApp. 348. 

63- IlL—^Morris v. Carroso, 11 N.E. 

2d 816, 292 IlLApp. 620. 

Mass.—^Kelly v. Foley, 188 N.EL 349, 
284 Mass. 503. 

Mich.—Shank v. Lippman, 227 N.W. 
710, 249 Mich. 22. 

Mo.—Cochrane v. First State Bank of 
' Pickton, Tex., 201 S.W. 572, 198 Mo. 
App. 619. 

R.I.—Qarst v. Canfield, 113 A. 866, 43 
R.1. 554. 

28 C.J. p 391 note 62. 

Judgment not disposing of stuplns 
A Judgment is final and enforceable 
not;w4thstaciding it does not Incite 


a disposition of the surplus, if any, 
remaining after plaintiff’s claim is 
paid.—Schlofman v. Bear Canon Coal 
Co., Tex.Civ.App., 77 S.W,2d 337. 

64. N.D.—Schmidt v. First Nat 

Bank, 232 N.W. 814, 60 N.D. 19, 

Vt.—Carpenter v. McClure, 37 Vt 127. 

66. Iowa.—-Xiaird v, German Savings 
Bank of Take Park, 149 N.W. 90, 
167 Iowa 187. 

66, IlL—^Austin V. Austin, 43 111.App. 
488. 

67, Iowa,—Rankin v. Smith, 156 N. 
W. 766, 174 Iowa 639. 

68, Wash.—^Hillman v. Gray, 1 P. 
2d 318, 163 Wash. 406, 75 A.LuR. 
1356. 

69- IlL—^Morris v. Carroso, 11 N.E. 
2d 816, 292 IlLApp. 620. 

70. IlL—^Nudelman v. Stem, 42 N.E. 

2d 863, 315 IllJ^pp. 215. 

Okl.—Oklahoma Wheat Pool Elevator 
Corporation v. Randolph, 45 P.2d 
83. 172 Okl. 219. 

Tex.—Braddock v. Gambill, Civ.App., 
291 S.W. 306. 

28 O.J. p 893 notes 88, 89. 
Presumptions or oondusions in favor 
of Judgment 

Cl) Conclusions most favorable to 
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the judgment must be adopted on ap¬ 
peal in case of a conflict in the tes¬ 
timony or the inferences to be drawn 
therefrom.—^Rankin v. Smith, 156 N. 
W. 766, 174 Iowa 539. 

(2) Where it appeared that court, 
in adjudging amount due defendant 
from a garnishee defendant, erred in 
computation of amount from figures 
i stated in findings of fact, and where 
it appeared that parties had agreed, 
on reargument of case before filing 
of findings, that amount named In 
judgment was amount due under 
plaintifTs theory of case, and where 
no motion was made to correct the 
error, it will be presumed on appeal 
that the judgment was right, and 
that the error was in the insertion of 
the amounts in the findings.—^Morgan 
V. Ruck, 174 N.W. 712, 170 Wis. 111. 

71. R.I.—Garst v. Canfield, 113 A 
866, 43 R.L 554. 

72. Minn.—^Peterson v. Knuutila, 102 
N.W. 368, 94 Minn. 114. 

73. Ga.—Few v. Pou, 124 S.E. 372, 32 
G6uApp. 620. 

74. Tex.—Ragsdale v. Groos, Civ. 
App., 61 S.W. 256. 

28 C.J. p 393 note 92. 
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costs as Justice may require; but ordinarily costs are 
awarded in favor of the successful party. 

In accordance with the provisions of the applica¬ 
ble statutes, the court may exercise its discretion 
and award costs as justice may require,^5 and in 
its discretion it may award costs against a success¬ 
ful plaintiff"® or against a successful claimant, 
it has been held that in the absence of express stat¬ 
utory sanction costs should not be adjudged against 
a successful claimant.^S Ordinarily costs are award¬ 
ed in favor of a successful claimant as against 
plaintiff,"^ or to plaintiff against an unsuccessful 
claimant,®® particularly where a groundless claim 
has occasioned plaintiff delay and extra costs of 
procedure.®^ The garnishee is not liable for the 
costs of the issue between plaintiff and claimant,®2 
unless he precipitates the contest by claiming the 
property in his own right®® or forces the interven¬ 
tion by his own default.®^ The principal defendant 
is without interest and without liability in the costs 
which may be incurred on an isspf between claim¬ 
ant and plaintiff.®® Where both claimant and plain¬ 
tiff are successful in part, costs may be refused to 
both parties,®® or costs may be awarded to claim¬ 
ant.®*^ A claimant who, although suggested by the 
garnishee, elects to remain out of court is not lia¬ 
ble for costs.®® Costs when awarded against claim¬ 
ant should be awarded from the time of the latter's 
appearance.®® Interveners who appear separately 
are entitled‘to a separate bill of costs when costs 
are allowable against plaintiff.®® Where the stat¬ 
ute regards claimant as a party and makes no pro¬ 


vision as to the costs which shall be allowed him. 
he may be allowed the costs which the statute pro¬ 
vides for defendants.®^ The claimant is not er.Liilo.l 
to recover for attorney's fees®- or expenses,®® un¬ 
less the statute provides therefor. Where the stat¬ 
ute permits a travel allowance, the allowance should 
be confined to actual travel.®** Since the trustee has 
a right to be heard on the validity of an assign¬ 
ment to an adverse claimant, he is entitled to costs 
while attending the court in which the action is 
pending for that purpose.®® 

Actions for damages are considered infra §§ 311- 
313. 

§ 292. Dissolution on Security by Claimant 

Under a statute so providing, a claimant may secure 
the dissolution of the garnishment on the filing of a 
bond. The bond operates as a claim and it renders the 
claimant a party to all subsequent proceedings. 

Where the statute so provides, a claimant of the 
garnished property or fund may secure the disso¬ 
lution of the garnishment on the filing of a bond.®® 
The claim and bond should be filed in the proper 
court,®'^ and before final judgment against the gar¬ 
nishee.®® The bond must be conditioned as required 
by statute®® and must otherwise conform to the stat¬ 
utes.^ Where the fund is actually paid into court 
by the garnishee, a claimant to the fund need not 
file a bond to dissolve the attachment.® An inter¬ 
vening claimant is not entitled to release the gar¬ 
nishment by filing bond where the statute grants 
the right solely to the principal defendant.® 


75. Tex.—^Mitchell, Gartner & 

Thompson v. Young, Civ.App., 136 
S.W.2d 308, error refused. 

28 C.J. p 392 note 73. 

76. Vt—National Union Bank v. 

Brainerd, 26 A. 723, 65 Vt. 291. 

77. Tex.—^Mitchell, Gartner & 

Thompson v. Young, Civ.App., 135 
S.W.2d 308, error refused. 

78; Mich.—^Winne v. Lenawee Cir. 

Judge, 42 N.W. 279, 74 Mich. 329. 

79. Mass.—^Kelly v. Foley, 188 N.B. 
349, 284 Mass. 503. 

Neb.—B. P. Sturtevant Co. v. Bohn 
Sash & Door Co., 80 N.W. 273, 69 
Neb. 82. 

Tex.—Bennett Printing Co. v. Dines 
Bldg. Co., Civ.App., 84 S.W.2d 497, 
moT dismissed. 

28 C.J. p 392 note 69. 

80. Tex.—^Brown v. Cassidy-South¬ 
western Commn. Co., Civ.App.. 225 
S.W, 833. 

Wyo.—Stanley v. Foote, 63 P. 940, 9 
Wyo. 336. 

28 C.J. p 392 note 67. 

81. Me.—^Meserve v. Nason, 52 A. 
807, 96 Me. 412. 


82. Miss.—Tupper v. Cassell, 45 
Miss. 352. 

28 C.J. p 392 note 70. 

83. Tex.—San Antonio v, Stevens, 
Civ.App., 126 S.W. 666. 

84. Wis.—Little Wolf River Impr. 
Co. V, Jackson, 27 N.W. 625, 66 
Wis. 42. 

85. Ala.—Bx parte Opdyke, 62 Ala. 

68 . 

86. Me.—^White v. Kilgore, 6 A. 70, 
78 Me. 823. 

87. Mich.—^Winne v. Lane, 42 N.W. 
279, 74 Mich. 329. 

Wis.—Kirby v. Corning, 12 N.W. 69, 
54 Wis. 599. 

88. Ala.—Bvans v. Norman, 14 Ala. 
662. 

28 C.J. p 392 note 78. 

89. Me.—Meserve v. Nason, 52 A. 
907, 96 Me. 412—^Peabody v. Ma¬ 
guire, 12 A. 630, 79 Me. 672. 

90. Minn.—^Pesis v. > Burdman, 252 
N.W. 454, 190 Minn. 663. 

91. lyiinn.—Mahoney v. McLean, 9 N. 
W. 76, 28 Minn. 63. 

92. Okl,—Squires v. Pooley, 164 P. 
1166, 65 OkL 224. 
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93; Okl.—Squires v. Pooley, supra. 

94. Vt.—Hunt V. Miles, 42 Vt. 533. 
28 C.J. p 392 note 83. 

95. Mass.—^IVashbum v. Clarkson, 
123 Mass. 319. 

28 C.J. p 392 note 84. 

96. Ga.—^Tarver v. Jones, 131 S.E. 

102, 84 Ga.App. 716—Bullock v. 

Butts, 124 S.B. 905, 83 Ga.App. 7. 

28 C.J. p 393 note 94. 

97- Ga.—^Wingo, Ellett & Crump 
Shoe Co. V. Johnson, 46 S.B. 669, 
119 Ga. 486. 

28 C.J. p 394 note 95. 

98; Ga.—Booth v. Brooke, 64 S.B. 

1103, 6 Ga.App. 299. 

99. Ga.—^Russell v. Brunswick Gro¬ 
cery Co., 47 S.B. 528, 120 Ga. 38. 
Mass.—Atwood v. West Roxbury Co¬ 
op. Bank, 30 N.K 558, 156 Mass. 
166. 

L Ga.—Roney v. IilcCall, 57 S.B. 503, 
128 Ga. 249—^Drought v. Poage, 69 
S.B. 728, 3 Ga.App. 178. 

28 C.J. p 394 note 98. 

2. Ga.—International Agr, Corpora¬ 
tion V. Law, 161 S.K 657, 40 Ga. 
App. 756. 

3. Wfe.—Commercial Investment 
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Dissolution on security by defendant or garnishee 
is considered supra § 274. Liability on claimant’s 
dissolution bond is discussed infra § 308. 

Effect. The filing of the bond to dissolve oper¬ 
ates as a claim,^ and it renders claimant a party to 
all subsequent proceedings® with the right to assert 
any invalidity or defect in the garnishment proceed¬ 
ings.® The bond is substituted for the garnished 
fund,7 and it releases the funds or property from 
attachment and entitles claimant to the possession 


thereof, so that thenceforth plaintiff must look to 
the bond for paj’ment.® The garnishee on dissolu¬ 
tion by the filing of a dissolution bond is discharged 
from further liability.® 

Bond to indemnify garnishee or trustee. A non- 
statutory bond given by claimant to the garnishee 
or trustee to indemnify him against loss for releas¬ 
ing the property to claimant does not dissolve or af¬ 
fect the existing attachment proceedings.^® 


Xm. OPEEATION AND EFFECT OP JUDGMENT AND PAYMENT 


§ 293. Judgment against Garnishee 

a. In general 

b. As transfer or assignment 

c. As satisfaction or discharge 

d. Persons and matters concluded 

e. As protection to garnishee 

f. As protection to third person 

a. In General 

A valid Judgment against a garnishee has all the 
attributes of an adjudication on the subject matter. 

A j*udgment against a garnishee rendered by a 
court of competent and general jurisdiction is enti¬ 
tled to all the attributes of an adjudication on the 
subject matter.l^ The taking of judgment against 
the garnishee puts an end to the attachment by 
which the proceeding was begun so that it is not 
available for the purpose of reaching other mon¬ 
eys subsequently coming into the hands of the gar- 
nishee.i 2 ^ valid judgment against the garnishee, 
although subsequent in point of time, is, of course, 
superior to an invalid judgment.^® 

A judgment against the garnishee, duly entered 
pending a motion for new trial by the judgment 
debtor, without a supersedeas, furnishes a sufficient 
basis to proceed against the garnishee, subject to 
the result of the motion for new trial.^^ Notwith¬ 


standing the rendition of judgments in favor of 
plaintiff against defendant and in favor of defend¬ 
ant against the garnishee for the use of plaintiff, if 
an interplea is still pending the funds in the hands 
of the garnishee remain in the custody of the law 
until the determination of the issues made up on 
the interplea.1®^ A judgment rendered against the 
garnishee on the same day on which his oral exam¬ 
ination denying liability was filed, and reciting that 
the court heard the proofs offered and the argument 
of counsel for the respective parties, cannot be con¬ 
strued as a waiver of the statutory right of the gar¬ 
nishee to demand a trial within a specified time aft¬ 
er the filing of his oral examination.^® 

A probate court is without jurisdiction to avoid 
the effect of a judgment against an administrator, 
as garnishee, as by ordering payment to a third per- 
son.^*^ 

b. As Transit or Assignment 

A Judgment against a garnishee operates as an as. 
slgnment or transfer to the plaintiff of the defendant's 
rights in the debt or property In question, as far as neces. 
sary to satisfy the plaintiff’s Judgment. 

A judgment against the garnishee has been vari¬ 
ously held to substitute plaintiff in the place of de¬ 
fendant,to transfer or assign the debt to plain- 


Trust V. William Frankfurth 
Hardware Co., 190 N.W. 1004, 179 
Wis. 21. 

4. Ga.—Gordon v. Wilson, 27 S.B. 
762, 99 Ga. 354—Bullock v. Butts, 
124 S.R 905, 33 Ga.App. 7. 

5. Ga.—Callaway v. Maxwell, 61 S. 
R 320, 123 Ga. 208. 

2$ C.J. p 394 note 99. 
e. Ga.—Schuer, Wise & Co. v. Kea¬ 
ton, 89 S.R 168, 18 Ga.App. 205. 
28 C.J, p 394 note 1. 

7- Ga.—^Allen v. Atlanta Furniture 
Co,, 176 S.R 663, 49 Ga.App. 557. 

8. Mass.—Webb v. Cohen, 182 N.R 
337, 280 Mass. 292. 

S. Ga.—Lafayette First Nat. Bank 


V. Case Threshing: Mach. Co., 79 
S.B. 781, 140 Ga. 737. 

10. Mass.—^Dolan v. Mucci, 2 N.R2d 
434, 294 Mass. 341. 

11. Fla.—Sessions v. Stevens, 1 Fla, 
233, 46 Am.D. 339. 

Operation and effect of determination 
of claims of third persons see su¬ 
pra § 290. 

A prior jTidgmwLt agralnst defend, 
ant is not disturbed or affected by 
judgrment agrainst the gramishee.— 
Ullman v. Cloyd, 5 Ky.Op. 336. 

lA Pa.—^Importers* & Traders’ Nat. 
Bank v. Lyons, 8 Pa.Dist. 675. 

la. Ala.—Southern R. Co. v. Ward, 
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26 So. 234, 123 Ala. 400, 82 Am.S. 

R. 129. 

28 C.J. p 895 note 12. 

14. Ga.—Liverpool &. London & 
Globe Ins. Co. v. People’s Bank, 85 

S. R 114, 143 Ga. 355. 

15. Ill.—^Buckingrham v. Shoyer, 86 
IlLApp. 364. 

16. Mich.—King: v. Harrig:an, 108 N. 
W. 748, 145 Mich. 436. 

17. Iowa.—Geig:er v. Gaig:e, 105 N. 
W. 1007. 

18. Al€L—^White v. Simpson, 18 So. 
151, 107 Ala. 386. 

Ark.—^Detroit Fire & Marine Ins. Co. 
V. Stewart. 184 S.W. 438, 123 Ark. 
42. 
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tiffin as far as may be necessary to satisfy his judg- . 
ment,-® to clothe plaintiff with defendant’s rights j 
respecting the debt or property in question, includ¬ 
ing the rights and remedies for its collection ,21 and 
to operate as a statutory assignment of the debt or 

property .22 

Election by plaintiff to take a personal judgment 
against the garnishee discharges the equitable lien 
arising on the commencement of the proceedings^^ 
and precludes plaintiff from subsequently following 
the property or the proceeds thereof.24 On the ren¬ 
dition of personal judgment against the garnishee, 
such right, and such right only, as defendant has in 
the property in controversy and as is subject to gar¬ 
nishment passes to the garnishee by operation of 
law.25 

c. As Satisfaction or Discharge 

Authorities differ as to whether an unsatisfied Judg¬ 
ment against the garnishee discharges the plaintiff’s 
judgment against the defendant or is a bar or defense 
to an action by the defendant against the garnishee. 

It has been held that a judgment charging one as 
garnishee does not ipso facto, to the extent to which 
the garnishee is charged, discharge the judgment 
rendered against defendant in favor of plaintiff,2® 
and also that an unsatisfied judgment against the 
garnishee is not a bar to the collection by plaintiff 
of his judgment against defendant.27 Other author¬ 
ity, however, holds that a judgment against the gar¬ 
nishee is at least a prima facie satisfaction of the 
judgment against defendant,28 and that, if it is less 
in amount than that judgment, it is prima facie pro- 
tanto satisfaction.29 Under the latter view, where 
the garnishee is solvent and responsible, defendant 
is entitled, on pa 3 mient of the difference between 
the two judgments, to obtain a cancellation of the 
judgment against him,-20 it is held that, by taking 


judgment against a solvent garnishee, plaintiff in 
effect levies on property of defendant in satisfaction 
of the judgment against defendant.^! Whether or 
not the mere recover^” of a judgment by plaintiff 
against the garnishee discharges plaintiffs judgment 
against defendant, the recovery of the judgment, the 
consequent suspension of defendant’s right to pro¬ 
ceed to collect the same debt, and plaintiff’s subse¬ 
quent failure to use due diligence to collect it oper¬ 
ate to discharge defendant on the judgment against 
him .22 

According to some authorities, the legal effect of a 
judgment against a garnishee is to satisfy, to the 
extent thereof, the indebtedness between the gar¬ 
nishee and defendant ;22 according to others, the 
judgment against the garnishee, while it remains 
unsatisfied, is not a bar or defense to an action by 
defendant against the garnishee^^ nor is the gar¬ 
nishee entitled, as against defendant, to a credit for 
the amount of the judgment, while it remains un- 

satisfied.25 

d. Persons and Matters Concluded 

(1) In general 

(2) Amount of indebtedness 

(1) In General 

A judgment against a garnishee Is, with some quail- 
fications, binding* on all parties to the proceeding and 
conclusive as to all matters settled by It. After such 
judgment, the garnishee is concluded as to every matter 
which he might have urged against its entry. 

A judgment against the garnishee is conclusive as 
to everything directly settled by it it determines 
and fixes conclusively the rights of the parties.27 
Unless rendered by a court without jurisdiction,28 
and with exceptions as to defendant which will ap¬ 
pear, it is binding on all parties ;22 that is, it is bind- 


10 . Miss.—^Kellogrgr v- Freeman, 50 
Miss. 127. 

28 C.J. p 395 note 17. 

20. Ohio.—Alsdorf v. Reed, 17 N.B. 
73, 45 Ohio St. 663. 

21. Colo.—State v. Elkins, 270 P. 
876. 84 Colo. 409. 

28 C.J. p 395 note 19. 

22. Colo.—State v. Elkins, supra. 

28 C.J. p 395 note 20. 

Bights and liabilities determined as 
of date of gamlshment 
Colo.—State v. Elkins, supra. 

23. Wls.—^Maxwell v. New Rich¬ 
mond Bank, 77 N.W. 149, 101 Wis. 
286, 70 Am.S.R. 926. 

24. Wis.—^Maxwell v. New Rich¬ 
mond Bank, supra. 

28 C.J. p 395 note 24. 

2Sm Iowa.—Commercial State Bank 


V. Pierce, 168 N.W. 481, 176 Iowa 
722. 

26. Conn.—^Backus v. Eenison, Kirby 
421. 

27. Tex.—^Parmer v. Simpson, 6 Tex. 
303. 

2& Iowa.—^Bowen v. Port Huron 
Engine & Thresher Co., 80 N.W. 
$46, 109 Iowa 255, 47 L..R,A. 131, 
77 Am.S.R. 639. 

29. Iowa.—Bowen v. Port Huron En¬ 
gine & Thresher Co., supra. 

30. Iowa.—^Bowen v. Port Huron En¬ 
gine & Thresher Co., supra. 

31. Iowa.—^Bowen v. Port Huron 
Engine & Thresher Co., supra. 

28 C.J. p '395 note 31. 

32. Ky.—^Hagerty v. Hays, 3 Ky.Op. 
249. 

28 C.J. p 395 note 32. 
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33. Iowa.—Stadler v. Parmlee, 14 
Iowa 175. 

2$ C.J. p 396 note 33. 

34. Ala.—Jones v. Kollsenski, 11 
Ala. 607. 

28 C.J. p 400 note 97. 

35. Tex.—^Parmer v. Simpson, 6 Tex. 
303. 

36. N.H.—Brown v. Dudley, 33 N.H. 
611. 

37- Tex.—^Norton v. B. & A. Drill¬ 
ing Co., ConuApp., 34 S.W.2d 1095, 
reversing B. & A. Drilling Co. v. 
Norton, Civ.App., 20 S.W.2d 413. 

28 C.J. p 396 note 36. 

Z8. Ala.—^Alabama Great Southern 
R. Co. V. Chumley, 9 So. 286, 92 
Ala- 317. % 

39. Mass.—^Dolan v. Mucci, 2 N.E.2d 
434, 294 Mass. 341. 
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ing and conclusive on plaintiff,^® defendant,^! the 
garnishee,and third persons claiming an interest 
in the debt or property who have been duly notified 
of the proceedings, or who have appeared or volun¬ 
tarily become parties,^ ^ but not third persons who 
have not been notified of, or made parties to, the 
garnishment proceedings.^^ 

Ordinarily, where defendant has an opportunity 
to contest not only the original cause of action but 
also the liability of the garnishee, and the garnishee 
acts in good faith, the judgment against the gar¬ 
nishee is binding and conclusive on defendant's 
On the other hand, where no service of the writ has 
been made on defendant and he has had no oppor¬ 
tunity to be heard on the question of the jurisdiction 
of the court or the liability of the trustee or gar¬ 
nishee, he is not concluded by any decision adverse 
to him which may be made respecting either of 
these questions;^® and the judgment has been held 
not to conclude defendant where, although author¬ 
ized .by statute to controvert the answer of the gar¬ 
nishee, he did not do so.^"^ Where, under statute, 
defendant has an option of contesting the grounds 
of garnishment either in the garnishment proceed¬ 


ings or in a suit on the garnishment bond, and he 
makes the contest in the garnishment proceedings, 
the judgment therein is conclusive of the question in 
a subsequent action on the bond but a mere fail¬ 
ure on his part to contest in the garnishment pro¬ 
ceedings does not conclude the question.^® 

Under at least one statute, the judgment in a gar¬ 
nishment action condemning the property or debt in 
the hands of the garnishee to the satisfaction of 
plaintiff’s demand is conclusive as betv/ecn the gar¬ 
nishee and defendant.5^ A judgment against the 
garnishee is conclusive against defendant’s claim of 
exemption where defendant litigated the question in 
the garnishment proceedings and acquiesced in the 
adverse decision by not taking steps to have it re¬ 
viewed but the rule is otherwise where defend¬ 
ant was not a party to the issue between plaintiff 
and the garnishee, and the garnishee neglected to 
set up defendant’s claim of exemption.®^ 

Conclusiveness on garnishee as to partiadar mat¬ 
ters, After judgment against him, the garnishee 
is concluded as to every matter which he might have 
urged against the entry of the judgment he is 


Mich.—A. Hoxie & Co, v. Ashton, ] 
218 N.W. 783, 242 Mich. 234. 

Okl.—Schenbeck v. First Nat. Bank, 
169 P, 619, 69 Okl. 21, L..R.A.1918B 
1066. 

40. Iowa.—Commercial State Bank 
V. Pierce, 158 N.W. 481, 176 Iowa 
722. 

28 C.J. p 396 note 38. 

41. Mo.—^Leesburg State Bank & 
Trust Co. V. Merchants Bank of 
Kansas City, App., 142 S.W.2d 94. 

28 C.J. p 396 note 39. 

OrotuLds for attack not pleaded 
Jud^ent a^rainst garnishee can¬ 
not be attacked on grounds not plead¬ 
ed.—^Dallas Packing Co. v. Kimber- 
Ung, Tex.Civ.App., 289 S.W. 149. 

held hjndlng on garnishee 
but uot ou defendant 
However, where a transferee of an 
execution ' sues out garnishment 
against one having funds belonging 
to the principal debtor, one of the 
execution defendants, the garnish¬ 
ment being based on the Judgment 
on which execution was founded, the 
Judgment for such transferee, while 
conclusive against the garnishee, 
may be attacked by the principal 
debtor on the ground that the Judg¬ 
ment on which the transferred exe¬ 
cution was fotmded had been paid 
and discharged prior to institution 
of the garnishment.—Warthen v. 
Melton, 63 S.B. 832, 132 Ca. 113, 131 
Azn.S.R. 184. 

4iL Ark.—^filackwell Oil & Gas Co. v. 
•ICaddux, 34 S.W.2d 450, 182 Ark. 
1162. 


Cal.—Consolidated Nat. Bank of Tuc- | 
son. Aria. v. Reiniger Mining & 1 
Smelting Co., 296 P. 79, 111 CaL 
App. 64. 

28 C.J. p 396 note 40. 

€k)llateral attack of Judgment 
Garnishee, having been personally 
served and having lost right of ap¬ 
peal through own neglect, could not 
successfully attack adverse Judgment 
by independent suit.—^Blackwell Oil 
& Gas Co. V. Maddux, 27 S.W.2d 514, 
181 Ark. 726. 

43. Mass.—^Dolan v. Mucci, 2 N.B.2d 
434, 294 Mass. 341. 

Mich.—A. Hoxle & Co. v. Ashton, 
218 N.W. 783, 242 Mich. 234. 

28 C.J. p 396 note 41. 

Creditor’s assignee 
Issues in garnishment proceeding 
were not subject to collateral attack 
in subsequent action by creditor's as¬ 
signee against garnishee.—^Wilson v. 
Poland, Tex.Civ.App., 14 S.W.2d 890. 

44. Hawaii—^Belser v. Prank Nich¬ 
ols, Limited, 32 Hawaii 78. 

28 C.J. p 396 note 42. 

Pledgee of sliares of stock 

A Judgment in garnishment against 
a bank for all right, title, and inter¬ 
est that judgment debtor had in or 
to shares of stock in bank bound only 
bank and not pledgee of the shares.— 
Cox V. Republic Nat. Co., Tex.Civ. 
App., 112 S.W.2d 300, error dismissed. 

45. Iowa.—State Sav. Bank v. Guar¬ 
anty Abstract Co., 151 N.W. 612, 
181 Iowa 1378, modified on other 
grounds on rehearing 166 N.W. 324. 

28 C.J. p 396 note 45. 
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46. Ga.—Warthen v. Melton, 63 S.E. 
832, 132 Ga. 113, 131 Am.S.R. 184. 

28 C.J. p 396 note 46. 

47. Ala.—^Jones v. Kollscnski, 13 
Ala. 607. 

48. Ala.—^Dishman v. Griffis, 73 So. 
966, 198 Ala. 664. 

48. Ala,—^Dishman v, Griffis, supra. 

6(X Iowa.—State Sav. Bank v. Guar¬ 
anty Abstract Co., 161 N.W. 612, 
181 Iowa 1378, modified on other 
grounds on rehearing 165 N.W. 324. 
28 C.J. p 397 note 50. 

51- Kan.—Cunningham v. Kansas 
City, Ft S. & M. R. Co., 56 P. 502. 
60 Kan. 268. 

28 C.J. p 397 note 61. 

52. Ga—Smith v. Johnston, 71 Ga 
748. 

153. Ga—Warthen v. Melton, 63 S. 
B. 832, 132 Ga 113, 131 AnaS.R. 
184. 

28 C.J. p 397 note 63. 

Tliat no final judgment has been 
rendered in main case, being defen¬ 
sive plea of garnishee and surety, is 
foreclosed as to them by Judgment.— 
Southern Surety Co. v. Texas OU 
Clearing House, Tex.Com.App., 281 
S.W. 1045, affirming, Civ.App., 266 S. 
W.2d 529. 

judgment by default bield binding on 
garnishee 

Mass.—Springfield Acceptance Co. v. 
Laroumls, 29 N.B.2d 725, 307 Mass. 
118. 

Wash.—^Benjamin v. Ernst, 146 P. 79, 
83 Wash. 59. 
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estopped to assert after judgment matters which he 
could have, but did not, set up before judgment.^-* 
Some courts adhere to the rule that a judgment 
against the garnishee duly entered is as to him con¬ 
clusive of the fact that plaintiff had previously ob¬ 
tained a valid judgment against defendant but 
other authority has criticized this rule®® and limited 
it to cases in which the judgment against defendant 
was rendered by a court having jurisdiction, refus¬ 
ing to apply it where the judgment was void for 
want of jurisdiction.®'^ 

A recital in a judgment against the garnishee that 
the court acquired jurisdiction of defendant by 
proper notice is conclusive against the garnishee, 
although the return showed that service on defend¬ 
ant by posting of notice was defective, where suf¬ 
ficient time had elapsed between the time the notice 
was defectively posted and the time the judgment 
was entered for a proper notice to have been pre¬ 
pared and posted.®® 

Default judgment followed by scire facias. 
Where the judgment may be followed by scire facias 
on which the trustee may disclose further, a de¬ 
fault judgment against the trustee makes out a pri- 
ma facie case of indebtedness,®® but is not conclu- 
sive as between the parties.®® However, a judgment 
in the scire facias proceedings, either on disclosure 
or by default, is binding on the trustee.®^ 

(2) Amount of Indebtedness 

As between the plaintiff and the garnishee, a Judg¬ 
ment against the garnishee Is conclusive as to the amount 
of the latter’s indebtedness. Such judgment is not con¬ 
clusive on defendant that the amount for which the gar¬ 
nishee Is held liable is the full amount due from the 
garnishee to the defendant. 


As between plaintiff and the garnishee, a judg¬ 
ment against the garnishee is conclusive as to the 
amount of the indebtedness of the garnishee, and 
the question cannot be relitigated in subsequent ac¬ 
tions or proceedings between them;®® the rule 
is otherwise as to a judgment directing the sale of 
property in the hands of the garnishee and leaving 
the question of indebtedness for future consider¬ 
ation.®® A judgment against the garnishee based on 
his failure to answer the writ involves an adjudi¬ 
cation that the garnishee owes defendant an amount 
sufficient to satisfy* defendant's debt to plaintiff;®^ 
but a judgment against the garnishee is not con¬ 
clusive on defendant that the amount for which the 
garnishee is held liable is the full amount due from 
the garnishee to defendant.®® 

a As Protection to Garnishee 

(1) In general 

(2) Garnishee’s failure to defend prop¬ 

erly 

(3) Mode of asserting or obtaining pro¬ 

tection 

(4) Foreign judgment 
(1) In General 

A garnishee Is generally protected by a valid Judg¬ 
ment against him, to the amount or extent thereof, as 
against defendant and persons claiming under him, such 
as assignees, in the absence of fraud, collusion, or neg¬ 
ligence in Interposing defenses, and particularly where 
at the time of the Judgment he had no knowledge of the 
assignment. In order that the Judgment may protect him 
against third persons, it has been required that they 
be given an opportunity to assert their rights in the pro¬ 
ceedings. 

The garnishee is generally protected, to the 
amount or extent thereof, by the judgment against 
him,®® where it was rendered by a court having ju- 


jradgmeat ‘baaed on admisaloxui 

Garnishee cannot complain of Judg¬ 
ment rendered against him based on 
admissions of “his answer.—Gordon v. 
Great Lakes Fruit Co., 240 Ill.App. 
46. 

64. Cal.—Consolidated Nat. Bank of 
Tucson, Ariz. v. Reiniger Mining & 
Smelting Co., 296 P. 79. Ill Cal. 
App. 64. 

28 C.J. p 397 note 54. 

Joint or several UahlUty 

Judgment against garnishee, al¬ 
though estopping garnishee to deny 
as against creditor that it had no 
funds of debtor, did not make gar¬ 
nishee Jointly or severally liable to 
creditor on same obligation with 
debtor.—Consolidated Nat. Bank of 
Tucson, Ariz. v. Reinlger Mining & 
Smelting Co., supra. 

65. Ga.—^Brumbelow Heating & 
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Plumbing Co. v. Atlanta Furniture 
Co., 146 S.E. 639, 39 Ga.App, 72. 

28 C.J. p 397 note 65. 

Invalidity of Judgment against de¬ 
fendant as defense to garnishee see 
supra § 199. 

56. N.D.—^Atwood V. Tucker, 145 N. 
W. 687, 26 N.D. 622, 61 L.R.A..N.S., 
697. 

57. N.D.—^Atwood V. Tucker, supra. 
5& Ill.—^Reid, Murdock & Co. v. Mc¬ 
Gregor, 183 IlLApp. 300. 

59. Me.—^Townsend v. Ldbhey, 70 
Me. 162. 

60. Me.—^Townsend v. Libbey, supra. 

61. Me.—^Townsend v. Libbey, supra. 

62. R.I.—^People's Loan & Trust Co. 
V, McMurray, 63 A. 803, 27 R.I. 
516. 

28 C.J. P 897 note 62. 

63. Wash.—Oberleitner v. Moore, 192 
P. 904, 112 Wash. 592. 

28 C.J. p 897 note 63. 
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64. Tex.—^Norton v. B. & A. Drill¬ 
ing Co., Com.App., 34 S.W.2d 1095, 
reversing B. & A. Drilling Co. v. 
Norton, Civ.App., 20 S.W.2d 413. 

65. N.C.—Wright v. Southern R. Co., 
63 S.E. 831, 141 N.C. 164. 

28 C.J. p 397 note 64. 

66. Utah.—^Henderson & Johnson v. 
Hooper Sugar Co., 236 P. 239, 65 
Utah 241, 45 A.L.R. 637, followed 
in Henderson & Johnson v. Pingrree 
Sugar Co., 236 P. 244. 65 Utah 240. 

28 C.J. p 398 note 66, p 400 note 93. 
Secovezy agahost gaznlshea as de- 
fendant 

Where garnishee in a particular 
case does not occupy the favorable 
position of an ordinary garnishee, 
hut the nature of his liability is 
such that he might have been pro¬ 
ceeded against directly by plaintiff 
in the first instance, the fact that 
Judgment has been rendered against 
him as garnishee does not, on his 
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risdiction,^'^ even though there may have been some 
error or irregularity in the proceedings.®^ Howev¬ 
er, a garnishee is not protected by every judgment 
he allows to be rendered against him;®® so, he is 
not protected by a void judgment,*^® such as a judg¬ 
ment rendered by a court not having jurisdiction 
nor, as appears infra subdivision e (2) of this sec¬ 
tion is he protected where he was negligent in in¬ 
terposing defenses, or the claims of third persons 
of which he had knowledge, which would have pre¬ 
vented the entry of judgment against him. 

In the absence of fraud, collusion, or negligence 
in interposing defenses or known assignments, a 
valid judgment against the garnishee is a protection 
or defense not only against defendant,*^® but also 
against persons who stand in his shoes, such as as¬ 
signees,*^® excepting bona fide holders of commercial 
paper who are protected by the rules of commercial 
lawJ^ A judgment against a garnishee for the 
amount due on a promissory note is prima facie a 
bar to a subsequent recovery on the same note in 
the hands of anyone.^® A subsequent recovery can¬ 
not be had by an assignee who is not shown to be 
a bona fide holder before service of the notice of 
garnishment.*^® Under a statute providing that the 
maker of an assigned note has the same defenses 
that he would have had if the note had not been 
assigned, a recovery against the maker as garnishee 
bars an action by the assignee.77 

The garnishee is protected by the judgment as 


against the claim of an assignee where at the time 
of the judgment he had no notice or knowledge of 
the assignment."^® Some courts hold that the gar¬ 
nishee is protected by the judgment against a suit 
by the assignee where he has made a proper dis¬ 
closure of the assignment;*^® but it has been held 
that this is insufficient, and that the assignee must 
be lawfully cited to appear and maintain his right, 
before such right may be barred by the judgment.®® 
As very clearly stated in Corpus Juris, a judgment 
against the garnishee protects him against the suit 
of a third person claiming an interest, as assignee 
or otherwise, where such third person voluntarily 
became a party to the garnishment proceedings, or 
was interpleaded, or was given due notice of the 
proceedings and an opportunity to assert his rights 
therein, regardless of whether or not he availed him¬ 
self of the privilege.®^ 

(2) Garnishee’s Failure to Defend Properly 

A garnishee is not protected by a Judgment against 
him where he failed to interpose properly an available 
defense in the garnishment proceeding, or to notify de¬ 
fendant, or a third person who he knew claimed an in¬ 
terest In the property, of the pendency of the proceed¬ 
ings. 

Where the garnishee is cognizant of a defense 
which he might interpose in garnishment proceed¬ 
ings and fails to do so, or fails to do so properly, 
he cannot set up a judgment against him in such 
proceedings as a bar or defense to, or protection 
against, an action against him by defendant.®® As 


faUure to comply therewith, prevent 
plaintiff from amendingr his petition, 
making the garnishee defendant and 
recovering judgment against him as 
such.—Citizens’ Trust & Guaranty 
Co. V. Peebles Paving Brick Co., 192 
S.W. 608, 174 Ky. 489. 

67. Mo.—State ex rel. Adkins v. 
Grugett, 63 S.W.2d 413, 228 Mo. 
App. 8. 

Wis.—^Rlley v. State Bank of I>e Pere, 
269 N.W. 722, 223 Wis. 16. 

28 C.J. p 398 note 67. 

68. N.M.—^Mares v. Schuth, 28 P.2d 
627, 38 N.M. 101, 92 AL..R. 667. 

Utah.—Upper Blue Bench Irr. Dist. 

V. Continental Nat. Bank & Trust 
Co., 72 P.2d 1048, 1052, 73 Utah 
325, citing Corpus Juris. 

28 C.J. p 398 note 68. 

69. IIL—Czesna v. Lietuva Loan & 
Savings Ass’n, 262 Ill.App. 612, 
613, citing Odrpus Juris. 

Tex.—^Miller v. Goodman, 40 S.W. 743, 
15 Tex.ClvA.pp. 244. 

76u IIL—Czesna v. Lietuva Loan & 
Savings Ass’n, 252 IIL App. 612. 
Mo.—^Vlttert v. Melton, App., 78 S. 

W. 2d 467. 

N.M.—^Mares v. Schuth, 28 P.2d 527, 
38 K.M. 101, 92 A.L.R. 567. 


Utah.—Upper Blue Bench Irr. Dist. 
V. Continental Nat. Bank & Trust 
Co., 72 P.2d 1048, 1062, 93 Utah 326, 
citing Corpus Juris. 

28 C.J. p 398 note 70. 

7L Mo.—State ex rel. Adkins v. 
Grugett, 63 S.W.2d 413, 228 Mo. 
App. 8. 

Utah.—^Upper Blue Bench Irr. Dist. 

V, Continental Nat. Bank & Trust 
Co.. 72 P.2d 1048, 1052, 93 Utah 325, 
citing Corpus Juris. 

28 C.J. p 398 note 71. 

Xiack of jurlsdictioiL over defeudaut 
Mo.—^Vittert v. Melton, App., 78 S. 

W. 2d 467. 

73. Pa.—Anderson v. Toung, 21 Pa. 
443. 

28 GJ. p 398 notes 66-74. 

73. Ind.—^Alberts v. Baker, 52 N.EL 
469, 21 Ind.App. 373. 

28 C.J. p 398 note 76. 

Effect of assignment or transfer pri¬ 
or to garnishment see supra § 77. 

74, Pa.—Anderson v. Young, 21 Pa. 
443. 

7&I Pla.—Sessions v. Stevens, 1 Pla. 
269, 46 Am.D. 339. 

76. Pla.—Sessions v. Stevens, su¬ 
pra. 

28 O.J. p 398 note 78. 
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77. Mo.—Wolf V. Cozzens, 4 Mo. 431- 

78. Ind.—Elston v. Gillis, 69 Ind. 
128. 

28 C.jr. p 398 note 80, p 400 note 95. 

79. R.L—Cottle v. American Screw 
Co., 13 R.I. 627. 

28 GJ. p 399 note 81. 
sa Minn,—Levy v. Miller, 38 N.W. 
700, 38 Minn. 626, 8 Am.S.R. 69L 

81. Tex.—Watts v. Gibson, Civ.App., 
33 S.W.2d 777, 781, quoting Cor¬ 
pus Juris. 

Utah.—^Henderson & Johnson v- 

Hooper Sugar Co., 236 P. 239, 242, 
65 Utah 241, 45 AL.R. 637, quot¬ 
ing Corpus Juris, and followed in 
Henderson & Johnson v. Pingret* 
Sugar Co., 236 P. 244, 65 Utah 240 
28 C.J. p 399 note 83. 

Effect of default by claimant see su¬ 
pra § 286. 

If qialmaut in fact had knowledge 
from any reliable source that pro¬ 
ceedings were pending, but neverthe¬ 
less failed to assert his rights, gar¬ 
nishee is protected.—^Henderson & 
Johnson v. Hooper Sugar Co., 236 P. 
239, 65 Utah 241, 45 A.L.R. 637. 

82. Mo.—State ex rel. Adkins v. 
Grugett, 68 S.W.2d 413, 228 Mo. 
App. 8. 
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sometimes stated, the rule is that, where the gar¬ 
nishee neither defends nor notifies defendant of the 
pendency of the proceedings in order that the lat¬ 
ter may defend, the judgment against the garnishee 
will not protect him when sued by defendant.^3 
However, where a garnishee notified defendant to 
attend and make defense if he had any, a judgment 
against the garnishee will protect him, although he 
failed to defend on the ground of irregularity in the 
garnishment proceedings,^4 or to disclose defend¬ 
ant’s exemptions.®^ It is not necessary for the gar¬ 
nishee to interpose objection to an irregularity or 
defect which may be cured by amendment, in or¬ 
der to plead the judgment in the garnishment pro¬ 
ceedings as a bar to a subsequent action by defend¬ 
ant.®® 

A judgment against the garnishee is not a de¬ 
fense to, or protection against, the suit of a third 
person who is the assignee of, or claims an interest 
in, the debt or property in controversy where the 
garnishee, although knowing of the claim of such 
third person, did not properly set it up in the gar¬ 
nishment proceedings, or notify him of the pend¬ 
ency of the proceedings, or offer him an opportunity 
to defend,or where, having disclosed the assign¬ 
ment, and the court having rendered an erroneous 
judgment against him, he did not take steps to have 
the judgment reversed on appeal or writ of error.®® 

The maker or acceptor of negotiable paper should 
use care and prudence to prevent the entry of judg¬ 
ment against him as garnishee until the paper is 
delivered into court or until it matures and it ap¬ 
pears that defendant still holds it, and if an errone¬ 
ous judgment is rendered against him, he should ap¬ 


peal; he cannot set up a judgment against him as 
garnishee to defeat recovery by a person who ac¬ 
quired the paper for value before maturity and 
without notice of the garnishment.®® 

A person who has accepted an order payable out 
of a particular fund cannot defend, in an action on 
the order, on the ground that judgments have been 
rendered against him as garnishee in favor of other 
creditors of the drawer; if the fund was insuffi¬ 
cient to pay both the judgments and the order, he 
should have appealed from the judgments.®® 

(3) Mode of Asserting or Obtaining Protec¬ 
tion 

Where a Judgment agalnat a garnishee Is regarded 
as protection for him against a subsequent action, it may 
be pleaded or received in evidence in such action; and 
even where an unsatisfied judgment is not regarded as a 
bar or defense to another action, it may be pleaded or 
admitted to show the amount for which he was charged 
and prevent double payment of the debt. 

The protection of the garnishee by the judgment 
against him, as discussed supra subdivision e (1) of 
this section, may be pleaded as a bar or defense in 
a later action against him by defendant,and the 
rendition of a judgment against the garnishee be¬ 
fore he had notice of an assignment of the debt may 
be pleaded as a bar or defense to an action by the 
assignee.®® Where, as discussed supra subdivision 
c of this section, it is held that the judgment against 
the garnishee, while it remains unsatisfied, is not 
a bar or defense to an action against him by de¬ 
fendant, it cannot be pleaded®® or admitted in evi¬ 
dence®^ as such, with the exception that it may be 
pleaded®^ or received in evidence®® for the purpose 
of showing the amount for which the garnishee was 


Utah.—^Upper Blue Bench Irr. Diet. 
V. Continental Bank & Trust Co., 
72 P.2d 1048, 93 Utah 326. 

28 C.J. p 899 note 84. 

Defenses by garnishee generally see 
supra §§ 196-207. 

B3. HL—Czesna v. Lietuva Loan & 
Savings Ass'n, 252 IlLApp. 612, 618, 
citing CoxpiiB Juris. 

28 C.J. p 399 note 85. 

84; Pa.—Swanger v. Snyder, 60 Pa. 
218. 

86. Pa.—Morgan v. Neville, 74 Pa. 
52—Uhrich v. Gockley, 2 Pa.Dist. 
350. 

Proceeds of ixtsnxaiLce polices 
Trial court properly allowed as off¬ 
sets in defendant’s favor Judgments 
rendered against him as garnishee in 
former suits instituted against pres¬ 
ent plaintiff to impound proceeds of 
insurance policies, where present 
plaintiff as beneficiary failed to de¬ 
fend garnishee on ground that sums 
were exempt.—Watts v. Gibson, Tex. 


Civ.App., 33 S.W.2d 777, 778, quoting 
Corpus Jtiris. 

88. Wis.—Bushnell v. Allen, 4 N.W. 
599, 48 Wis. 460. 

87. Mo.—Merchants* & Mfrs.’ Bank 
V. S. W. Morten Lumber Co., App., 
247 S.W. 432. 

28 C.J. p 399 note 89. 

Duty to disclose assignment see su¬ 
pra $ 204. 

88L Ky.—Stockton v. Hall, Hard. 160. 

89. Ark.—Head v. Cole, 14 S.W. 898, 
53 Ark. 523. 

28 C.J. p 400 note 91. 

Negotiable paper as subject to gar¬ 
nishment see supra $§ 101—105. 
Admission, of indebtedness to payee 
(1) Maker of note garnished by 
payee’s creditor, admitting indebted¬ 
ness in answer to garnishment filed 
after notice of assignment of note, 
could not set up defense of pasrment 
in assignee’s suit on note.—^Peck v. 
Calhoun, 145 S.H. 528, 38 Ga.App. 
764. 


(2) A maker by defaulting In suit 
in which he was named as garnishee 
admitted that payee was true owner 
of the notes, and was not protected 
as against one who became the true 
owner by purchasing them from 
payee.—Graham v. Littleton, 131 S. 
W.2d 637, 198 Ark. 763. 

90. Tenn.—Montague v. Myers, 11 
Helsk. 539. 

9L Ark.—^Desha v. Baker, 3 Ark. 509. 

92. Ind.—Covert v. Nelson, 3 Blackf. 
265. 

93. Miss.—Yazoo & M. V. R. Co. v. 
Fulton, 14 So. 271, 71 Miss. 385. 

28 C.J. p 400 note 98. 

94. Ala.—^Jones v. Kollsenski, 11 
Ala. 607. 

95. Tex.—^Farmer v. Simpson, 6 
Tex. 303. 

96. Ala.—Jones v. Kollsenski, ll 
Ala. 607. 

28 C.J. p 400 note 2. 
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charged and of securing protection in the judgment 
or decree against having two judgments for the 
same demand in full effect and operation; and the 
garnishee may be protected, by proper provisions in 
the judgment,or by a stay of execution^^ against 
being compelled to pay the same debt twice. 

It is of course incumbent on the garnishee to show 
that the demand on which he was charged as gar¬ 
nishee was identical with that on which it is sub¬ 
sequently sought to charge him.99 The judgment 
may be proved by the record itself or by a duly 
authenticated copy.^ 

It has been held that, where suits against defend¬ 
ant were instituted by different creditors on the 
same day, and the same person was made garnishee 
in both suits, the record in one suit showing a judg¬ 
ment against the garnishee is not admissible in evi¬ 
dence on the trial of the other suit.^ 

(4) Foreign Judgment 

Subject to some qualifications, the general rule Is 
that courts of one state will recognize a valid judgment 
against a garnishee rendered in another state, and will, 
to the amount or extent of the Judgment, accord it such 
faith and credit, as a protection to the garnishee against 
a suit by defendant or his assignee, as it Is entitled to 
in the state where rendered. 

The courts of one state will recognize a judgment 


against a garnishee rendered in another state by a 
court having jurisdiction and will, to the amount 
or extent of the judgment, accord it such faith and 
credit, as a protection to the garnishee against a 
suit by defendant or his assignee, as it is entitled to 
in the state in which it was rendered.^ The prac¬ 
tice as to the mode in which the judgment may be 
availed of varies in the different states, but it is nec¬ 
essary that the judgment be allowed as a defense or 
protection in some way.^ A judgment against the 
garnishee rendered by a court without jurisdiction 
will be regarded as nugatory by the courts of an¬ 
other state,5 or by the federal courts.® Also, such 
judgment will be regarded by the courts of another 
state as not available to the garnishee as a defense 
or bar to an action against him by defendant,*^ and 
it may be collaterally attacked by defendant.® 

Full faith and credit must be given to a valid 
judgment in garnishment proceedings even in a state 
where the debt in controversy is exempt and the ef¬ 
fect of the judgment in the foreign state is to defeat 
the exemption.® Since, as stated in Exemptions § 2, 
exemption laws have no extraterritorial effect and 
are not enforced by the courts of another state, a 
defense by the garnishee of defendant’s exemption 
under the laws of another state wherein he resides 
would be unavailing, and a failure to assert such de- 


97- Tex.—^Westmoreland v. Miller, 8 
Tex. 168. 

28 C.J. p 400 note 3. 

Provisions in Judsnment for protec¬ 
tion against garnishee generally 
see supra § 247. 

98 , Vt—Spicer v. Spicer, 23 Vt, 678. 

99. Mo.—^Dirlam v. Wenger, 14 Mo. 
548. 

28 C.J. p 400 note 6. 

Wis.—^Rasmussen v. McCabe, 43 
Wis. 471. 

28 C.J. p 400 notes 7, 8- 

& Mo.—Strauss v. Ayres, 87 Mo. 
348. 

3. TT.S.—Sanders v. Armour Fertil¬ 
iser Works, Tex., 54 S.Ct. 677, 292 

U.S. 190, 78 L..Ed. 1206, 91 A.L.B. 
960, affirming, C.C.A., Armour Fer¬ 
tilizer Works V. Sanders, 63 F.2d 
902, certiorari granted Sanders v. 
Armour Fertilizer Works, 64 S.CL 
345. 290 U.S. 623, 78 UEd. 543, and 
rehearing denied 54 S.Ct 855, 292 
‘ _ U.Si 612, 78 LuBd. 1472. 

Ariz.—Weltzel v. Weitzel, 230 P. 
1106, 27 Ariz. 117. 

Ark.—^Hartford Fire Ins. Co. v. Citi¬ 
zens* Bank of Booneville, 266 S,W. 
. 615. 166 Ark. .551, 39 A.LuR. 1468. 
Ga.—^Molyqeux v. Seymour, 30 Ga. 
440, 76 Am.D. .662- 


N.C.—Watson v. Seaboard Air Line 
Ry. Co., 152 S.B. 408, 198 N.C. 471. 
Pa.—^Moore v. Spackman, 12 Serg. 
& R. 287. 

28 C.J. p 400 note 9—34 C.J. p 1166 
note 41 [aj. 

Satisfaction of foreign judgment as 
protection to garnishee see infra 
§ 294. 

ZxLterest In insurance policies 

Where insurance companies gar¬ 
nished in Oklahoma, on account of 
debt owing under fire policies to resi¬ 
dent of Arkansas, answered, setting 
forth all facts, and giving Arkansas 
assignees of policies notice of pend¬ 
ency of action, and had them inter¬ 
pleaded, Oklahoma court acquired ju¬ 
risdiction to render Judgment against 
assignees, barring them of all inter¬ 
est in policies to extent of judgment 
against principal defendant, who was 
properly served.—^Hartford Fire Ins. 
Co. V. Citizens’ Bank of Booneville, 
266 S.W. 676, 166 Ark. 661, 89 A.L.R. 
1468. 

4. U.S.—Chicago, R. I. & P. R. Co. 

V. Sturm, Kan., 19 S.Ct. 797, 174 U. 

S. 710, 43 L.Bd. 1144. 

28 C.J. p 401 note IL 

5. Tex.—Liverpool & London & 
Globe Ins. Co. v. Lummus Cotton 
Gin Sales Co., Com.App., 6 S.W.2d 
728, affirming, Civ.App., 297 S.W. 
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563, and motion denied, Com.App., 
9 S.W.2d 1112. 

28 C.J. p 401 note 12. 

Hefective service of process 

The full faith and credit required 
to be given to the judgments of an¬ 
other state do not preclude recovery 
of damages from a creditor who has 
seized a debtor's exempt wages 
through garnishment proceedings in¬ 
stituted in another state without per¬ 
sonal service on the debtor.—^Andei> 
son V. Canaday, 131 P. 697, 37 OkL 
171, L.RA.1916A 1186, Ann.Cas.l916B 
714. 

6w U.S.—^McCarty v. The City of 
New Bedford, D.C.N.T., 4 F. 818. 

7. Okl.—^Missouri, K. 4b T. R. Co. v- 
Houseley, 132 P. 330, 37 Okl. 326. 

28 C.J. p 401 note 14. 

& N.C.—Balk V. Harris, SO S.B. 318. 

122 N.C. 64, 45 L.RA. 257. 

Tenn.—Southern R. Co. v. Williams. 

206 S.W. 186, 141 Tenn. 46. 

9. La.—^Williams v. St. Louis, & S- 

W. R. Co., 33 So. 94, 109 La. 90. 

28 C.J. p 401 note 16. 

But it has been held not a bar to 
an action for wages, in a state where 
wages are exempt, that Judgment for 
such wages had been rendered against 
defendant, as garnishee of plaintiff 
in a state where wages are not ex¬ 
empt.—Chicago, R. L & P. R Co, v- 
Stunn, 49 P. 337, 5 Kan.App. 427* 
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fense docs not prevent a judgment against the gar¬ 
nishee from being a bar to a suit by defendant 
against the garnishee in the state wherein defend¬ 
ant resides.io If the claim is exempt under the 
laws of both states, a judgment against the garni¬ 
shee is not a protection where he did not set up the 
claim of exemption.il A judgment against the gar¬ 
nishee, which is nullified by the filing of a petition 
in bankruptcy within four months after the gar¬ 
nishment lien attached, is entitled to no faith or 
credit in another state ,12 and does not constitute a 
defense to a suit brought in such other state by de¬ 
fendant, after his discharge in bankruptcy, against 
the garnishee to recover a debt which is exempt by 
the laws of the state wherein the suit was brought 
and which has been duly set apart to him by the 
referee in bankruptcy.!^ 

Maker of note as garnishee, A judgment against 
the maker of a note, as garnishee, rendered in a 
state under whose laws the note is not negotiable, 
is not a defense as against a bona fide indorsee of 
the note in another state in which the note is made 
payable and under whose laws the note is negotiable, 
so as to vest the assignee with the legal title and cut 
off defenses existing against it in the hands of the 
payee.i^ However, where a note was made, deliv¬ 
ered, and payable in the state where judgment 
against the maker, as garnishee, was rendered, and 
the necessary effect of the judgment under the laws 
of that state was to make the garnishee unqualifiedly 
liable to pay the amount of the note to plaintiff, it 
will be given the same faith and credit by the courts 
of another state and held a defense to an action by 
the indorsee of the note, provided the judgment was 
rendered by a court havipg jurisdiction and the pro¬ 
ceedings were not coIlusive.i6 

A record of a judgment against the garnishee 
which shows on its face lack of jurisdiction is not 
a defense to an action by defendant against the gar¬ 
nishee in another state.i^ At least where the record 


of the judgment is one of a court of limited juris- 
diction,!^ it should affirmatively disclose jurisdic¬ 
tion in order that the garnishee may exhibit it, to¬ 
gether with the statute, and thereupon be protected 
in another state as well as in the state where the 
judgment was rendered.is Where a judgment 
against the garnishee, which does not recite that the 
garnishee disclosed any defensive matter or any 
fact other than an admission of his indebtedness to 
defendant, would not. in the state where rendered, 
be given conclusive effect as an adjudication that 
the garnishee discharged his duty to defendant to 
notify him of the proceedings and to interpose de¬ 
fenses in his behalf, it will not be accorded such 
effect in an action brought by defendant against the 
garnishee in another stafe.i® However, where the 
record shows that defendant appeared and defended, 
the fact that it does not show that the garnishee set 
up defenses available to defendant does not prevent 
the judgment against the garnishee from constitut¬ 
ing a defense to a suit by defendant against the 
garnishee in another state .20 

Pleading and evidence. Subject to any applicable 
statutory provisions, the general rules of pleading 
and evidence apply in determining what faith and 
credit shall be given a foreign judgment against a 
garnishee.2i "Where, in an action by defendant 
against the garnishee, the latter relies on the rec¬ 
ord of a garnishment proceeding in another state, it 
is incumbent on him to prove a valid and binding 
judgment in order that defendant’s right of recov¬ 
ery may be defeated .22 An answer which pleads in 
bar a judgment in another state is demurrable where 
it does not show that the demand sued for is iden¬ 
tical with that adjudicated in the garnishee proceed- 
ings.25 The garnishee need not allege notice by 
him to defendant of the garnishment proceedings 
defendant may reply that he was not indebted to 
plaintiff,25 to which the garnishee may answer that 
he gave notice.25 A judgment against the garnishee 


la Teiin.—Carson v. Memphis & C. 
R. Co., 13 S.W. 688, 88 Tenn. 646, 17 
Am.S.R, 921, 8 L..R.A. 412. 

Contra Baltimore & O. S. W. R. Co, v. 

McDonald, 112 IlLApp. 391. 

28 C.J. p 401 note 18. 

11. Ind.—Terre Haute & I. R. Co. v. 
Baker, 24 N.B. 83, 122 Ind. 433, 
30 N.E. 431, 4 Ind.App. 66. 

Kan.—^Missouri Pac. R. Co. v. Sharltt, 
23 P. 430, 43 Kan. 375, 19 Am.S.R. 
143, 8 L..R.A. 386, 

12. 0.S.—Chlcasro, B. & Q. R. Co. v. 
Hall. Neb., 33 S,Ct. 886, 229 XJ.S. 
611, 67 L..Bd. 1306. 

Djissolution of sarnishment Hen by 
adjudication in bankruptcy see 
Ba^^kruptcy § 246. 


la tJ.S.-—Chicagro, B. & Q. R. Co. V. 
Hall, supra. 

14;, HL—Liowy V. Andreas, 20 III. 
App. 621. 

15. N.Y.—Simon v, Huot, 8 Hun 378. 

16. OkL—^Missouri, K. & T. R. Co. v. 
Bradshaw, 132 P. 325, 37 OkL 313. 

17. S.C—^Rykard v. Seaboard Air 
Line Ry. Co., 61 S.B. 252, 80 S.C. 62 
—^Brwin v. Southern R. Co., 60 S. 
B. 778, 71 S.C. 225. 

IGL N.D.—^Atwood V. Tucker, 145 N. 
W. 587, 26 N.D. 622, 51 L.R.A.,N.S., 
697, 

S.C,—Rykard v. Seaboard Air lAne 
By., 61 S.B. 252, 80 S.a 52. 

19. OkL—St Louis 8b S. F. R. Co. v. 

5Sl 


Crews, 151 P. 879, 61 OkL 144, Ann, 
Cas.l918C 823. 

2a Tex,—Texarkana & Pt. S. R. Co. 

V. Gray, Civ.App., 66 S.W. 86. 

21. Okl.—St. Louis & S. F. R. Co. v. 
Crews, 161 P. 879, 61 Okl. 144, Ann. 
Cas.l918C 823. 

22m OkL—Missouri, K. & T. R. Co. v. 

Bradshaw, 132 P. 326, 37 Okl. 313. 
23- OkL—Brown v. Stogrsdale, 140 
P. 608, 42 Okl. 131. 

24. Pa.—Bolton v. Pennsylvania CO., 
88 Pa. 261. 

28 C.J. p 402 note 34. 

25. Pa.—Bolton v. Pennsylvania Co., 
supra. 

28;i Pa.—^Bolton v. Pennsylvania Co., 
supra. 
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must be accorded full faith and credit in another 
slate where the recitals of the judgment show juris¬ 
diction and defendant’s pleading does not disclose 
grounds on which the jurisdiction of the court may 
be attacked.27 

f. As Protection to Th’rd Person 

Judgment against a garnishee is not a defense in a 
subsequent suit against the real debtor. 

Where the real debtor is sued, he cannot defend 
on the ground that judgment was rendered against 
another person as garnishee for the same debt; 
not being a party to the garnishment proceedings, 
he is not relieved of liability by the fact that, 
through the fault of the garnishee, judgment was 
rendered against such gamishee.^S 

§ 294. Payment or Other Satisfaction of 

Judgment 

a. In general 

b. Effect of assignment 

c. Before vacation or reversal of judg¬ 

ment 

d. Invalid or erroneous judgment or exe¬ 

cution 

e. Where garnishee failed to defend 

properly 


f. Foreign judgment 

g. Mode or medium of paj^ment 

a. In General 

Satisfaction by a garnishee of a Judgment against him 
discharges him from further liability to the plaintiff and, 
unless such payment was voluntary, extinguishes, to the 
amount thereof, his indebtedness to the defendant. 

Payment or other satisfaction by a garnishee of a 
final judgment rendered against him by a court hav¬ 
ing jurisdiction discharges the garnishee from fur¬ 
ther liability to plaintiff.^^ Also, such payment, to 
the amount thereof, extinguishes the indebtedness 
of the garnishee to defendant^® and constitutes pro¬ 
tection to the garnishee against a suit by defendant 
or his privies on the same cause of action and 
payment by the garnishee of the judgment rendered 
against him, out of funds belonging to defendant, 
extinguishes, to the amount thereof, the original 
judgment against defendant.^^ A payment by the 
garnishee of the judgment rendered against him in 
the garnishment proceedings may be a good defense 
to ah action against him, although the action was 
commenced prior to the garnishment proceedings.®^ 
Even where the action by defendant against the gar¬ 
nishee has proceeded to judgment, the pajnment by 
the garnishee of the judgment in the garnishment 
proceedings is available as a protection;®^ and the 


27 . Tex.—Smith v. Taber, 40 S.W. 

166, 16 Tex.Civ.App, 154. 
sa. Ala.—^Lewis v. Robertson, 14 So. 
166, 100 Ala. 246. 

2®, Ala.—^Murphy v. Merchants Nat. 
Bank of Mobile. 200 So. 894, 898, 
240 Ala. 688, quotings Corpas Oturis. 
Mich.—Bethel v. Linn, 30 N.W. 84, 
63 Mich. 464. 

Payment into court see supra § 225. 

Xn FexuLsylvania, an. attaohment 
exeoniioiL under the Act of June 16, 
1836, P.J. 765. 12 P.S. §§ 2265 to 2267, 
is concluded and ended where the at¬ 
taching creditor takes judgment 
against the garnishee, is paid the 
amount of the judgment and satisfies 
the judgment of record.—^In re Mc- 
Oiinn's Estate, 32 Pa.Dist. & Co. 138. 
30u Ala.—^Murphy v. Merchants* Nat. 
Bank of Mobile, 200 So. 894, 898, 
240 Ala. 688, quoting Cioxpiis Jtixis. 
Ky.—Brandenburgh v. Beach, 32 S.W. 
168, 17 Ky.L. 660. 

Me.—^McIntosh v. Bramson, 167 A. 

234, 130 Me. 420. 

28 C.J. p 403 note 48. 

Seft-off 

Where employer, garnished on val¬ 
id judgment against its employee, de¬ 
faulted in answering by time fixed by 
law and judgment was rendered 
against it, which it paid, it could set 
ofC amount thereof against a debt 
to its employee, where such money 
was not exempt from execution or 


garnishment,—Gulf, M. & N. R. Co. 
V. Sanders, 108 So. 184, 143 Miss. 
492. 

Recall by court of money paid 

Where garnishee, in good faith and 
without collusion or fraud, paid fund 
in its possession to gamisher under 
order of court which was not super¬ 
seded prior to filing and allowance of 
claim of exemption of debtor, court 
could not recall fund paid and ex¬ 
empt it from garnishment; money 
adjudged to be in the hands of, or 
owing by, a garnishee, when once 
paid toward satisfaction of judg¬ 
ment, cannot be recalled at the in¬ 
stance of the debtor.—^McDonald v. 
Case, 110 S.W.2d 39, 194 Ark. 1093. 

Taking indemnity bond 
The fact that at the time of pay¬ 
ment the garnishee took from plain¬ 
tiff a bond of indemnity is of no mo¬ 
ment.—^Hawley v. Atherton, 39 Conn. 
309. 

in aachlgaiL, ^here no claimant is 
interpleaded, satisfaction of a judg¬ 
ment against a garnishee releases 
him from liability to the principal 
defendant only. Comp.Laws 1915, §§ 
13149, 18166.**—Shank v. Lippman, 

227 N.W. 710, 711, 249 Mich. 22. 

31. Ala.—^Murphy v. Merchants Nat. 
Bank of Mobile, 200 So. 894, 898, 
240 Ala. 688, quoting Corpus Jtixis. 
28 C.J. p .403 note 49. 
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32. Tex.—^Pirst Nat Bank v. Little, 
Civ.App., 6 S.W.2d 819. 

33. Me.—^Killsa v. Lermond, 6 Me. 
116. 

28 C.J. p 403 notes 51, 52. 

34b Ky.—Brandenburgh v. Beach, 32 
S.W. 168, 17 Ky.L. 560. 

Pa.—^Millef v. Reynolds, 29 Pa.Co. 
603. 

Mode of securing protection 

(1) Under some authorities, after 
judgment the only remedy of the 
garnishee is an injunction against 
execution or enforcement of the judg¬ 
ment. 

Ill.—Allen V. Watt, 79 Ill. 284. 

R.I,—Carpenter v. Phoenix Electric 
Light & Coal Co.. 43 A. 639, 21 R.L 
146. 

(2) However, it has been held that 
the remedy of the garnishee is not 
an Injunction but rather a motion in 
the court which rendered the judg¬ 
ment.—Chandler v. Faulkner, 6 Ala, 
567. 

(3) The garnishee may pay the 
garnishment Judgment and claim 
credit on defendant’s judgment or he 
may pay the money Into court for 
appropriation to the proper claim.— 
Miller V. Reynolds, 29 Pa.Co. 603. 

(4) On appeal from a judgment of 
a justice the Judgment debtor may 
show that he has satisfied the Judg¬ 
ment by payment of a Judgment 



38 C.J.S. 


GARXISHMEXT 


§ 294 


garnishee is not required to appeal from the gar¬ 
nishment judgment in order to obtain that protec- 
tion.35 

In order that the garnishee, in an action against 
him by defendant or his assignee, may take ad¬ 
vantage of payment of the judgment in the gar¬ 
nishment proceedings he must show that the court 
in such proceedings obtained jurisdiction,36 that 
judgment was rendered against defendant,37 that 
the debt for which the garnishee was charged and 
which he paid is identical with the debt in contro¬ 
versy,33 and that he was compelled to pay under 
due process of law.3d In other words, in order to 
afford the garnishee protection from a second pay¬ 
ment of the same debt or liability, pajinent under 
the garnishment proceedings must not have been 
voluntary.^® By some authorities, any payment not 
made under execution is regarded as voluntary, and, 
therefore, as no protection to the garnishee oth¬ 
er courts, however, hold that the garnishee may 
satisfy the judgment without waiting to be covered 
by execution, and that he will be protected by such 

satisfaction.'*^ 

A third person, such as an assignee, claiming the 
debt in controversy has no lien on money which 
plaintiff has recovered from the garnishee on the 
judgment against him,43 nor can he recover such 
money from plaintiff.*^ However, the assignee is 
not bound or concluded by an unauthorized payment 
by the garnishee to plaintiff.*^ 

Conditional judgment. Payment by the garnishee 
of a conditional judgment against him may be al¬ 
lowed as a credit on his indebtedness to defendant 


where the judgment was afterward made absolute;*® 
but it cannot be set up in bar of a recovery by an 
assignee where no scire facias was issued or final 
judgment rendered.* 7 

b. Effect of Assignment 

A garnishee paying a Judgment Is protected from iia- 
biiity for a second payment of the debt under an as¬ 
signment of which he had no notice when paying; but 
payment with such notice does not protect him, except 
in some circumstances, as where the assignee became a 
party to the garnishment proceedings. 

The payment of a judgment by a garnishee will 
protect him from liability for a second payment of 
the debt under a transfer or assignment of which 
he had no notice at the time of such payment,*® or 
which is void.*® Where, however, the garnishee 
has notice of the transfer or assignment of the debt 
prior to paying the garnishment judgment, such 
pajTnent will afford him no protection in a subse¬ 
quent action for the same debt,®® unless he made a 
full disclosure of the facts known by him, and was 
nevertheless adjudged liable as trustee or garni- 
shee,®7^ or unless the assignee or other claimant be¬ 
came a party to the garnishment proceedings by in¬ 
terpleader,®® or knew of the pendency of the gar¬ 
nishment proceedings and yet failed to file an in- 
tcrplea or to assert his rights in any way therein.®® 

c. Before Yacation or Beversal of Judgment 

Payment of a judgment against a garnishee dis¬ 
charges his indebtedness to defendant despite a subse¬ 
quent reversal of the Judgment, if it was not stayed or 
superseded during the pendency of the appeal and if 
the reversal was for mere irregularities. 

A reversal of the judgment against a garnishee 
does not prevent a prior payment thereof by him 


against him as garnishee.—^Minaxd v. 
Lawler, 26 IlL 301. 

35. Pa.—Miller v. Reynolds, 29 Pa. 
Co. 603. 

36. Ala.—^Murphy v. Merchants Nat. 
Bank of Mobile, 200 So. 894. 898, 
240 Ala. 688, quoting Corpus Juris. 

28 C.J. p 404 note 66. 

37. Ala.—^Murphy v. Merchants Nat. 
Bank of Mobile, supra, quoting 
Corpus Juris. 

28 C.J. p 404 note 67. 

33. Ala.—^Murphy v. Merchants Nat. 
Bank of Mobile, supra, quoting 
Corpus Juris. 

28 aj. p 404 note 68. 

39. Ala.—^Murphy v. Merchants Nat. 
Bank of Mobile, supra, quoting 
Corpus Juris. 

Ean.—Spencer v. Iowa Mortg. Co., 
50 F. 1094, 6 KacuApp. 378. 

40. Ala.—^Murphy v. Merchants Nat 
Bank of Mobile, 200 So. 894, 898, 
240 Ala. 688, quoting Corpus Juris. 

28 C.J. p 404 note 60. 


41- Mass.—^Burnap v. Campbell, 6 
Gray 241. 

28 C.J, p 343 note 39 Cal, p 404 note 
61. 

42. Ala,—^Montgomery Gaslight Co. 
y. Merrick, 61 Ala. 534. 

28 C.J. p 404 note 62. 

43. Miss.—^Russell v. Allen, 70 So. 
890, 110 Miss. 722. 

44. Mich.—Corey v. Webber, 65 N. 
W, 982, 96 Mich. 357. 

28 C.J. p 404 note 64. 

45. Miss.—Russell v. Allen, 70 So. 
890, 110 Miss. 722. 

46. Ill.—Sandburg v. Papineau, 81 
111. 446. 

47. Ala.—Johns v. Field, 5 Ala. 484. 

48. Idaho.—^Houtz v. Daniels, 211 P. 
1088, 36 Idaho 644, 32 A.L.R 1016. 

La.—Drumm v. Sherman, 20 La.Ann. 
96. 

28 C.J. p 404 note 66. 

49. Cal.—^Lawrence v. Martin, 22 
CaL 173. 


50. Miss.—Oldham v, Ledbetter, 2 
Miss. 43, 26 Am.D. 690. 

Mo.—Great Lakes Coal & Coke Co. 
V. Segall, 59 S.W.2d 776, 227 Mo. 
App. 965. 

28 C.J. p 404 note 67. 

Contra Peterson v. King^man, 81 N. 
W. 847, 69 Neb. 667. 

51- Utah.—^Henderson & Johnson v. 
Hooper Sugar Co., 236 P. 239, 242, 
65 Utah 241, 45 A.L.R. 637, quoting 
Corpus Juris, and followed in Hen¬ 
derson & Johnson v. Pingree Sug¬ 
ar Co.. 236 P. 244. 65 Utah 240. 

Vt—^Holmes v. Clark, 46 Vt. 22. 
Bflect of failure to disclose known 
assignment see infra § 294 e. 

52. Utah.—^Henderson & Johnson v. 
Hooper Sugar Co., 236 P. 239, 242, 
65 Utah 241, 45 A.L.R. 637, quoting 
Corpus Juris. 

28 O.J. p 404 note 69. 

53. Utah.—^Henderson & Johnson v. 
Hooper Sugar Co., supra, quoting 
Corpus juris. 

28 C.J. p 404 note 70. 
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from operating as a discharge of his indebtedness 
to defendant and as a protection to him against a 
suit by defendant, where the judgment was neither 
stayed nor superseded during the pendency of the 
appeal,^* and where the reversal was for irregulari¬ 
ties rather than jurisdictional defects.55 However, 
it is held that a garnishee who pays the judgment 
during the pendency of a devolutive appeal must 
pay again if the judgment is reversed on appeal 
and the garnishee is not relieved from liability to a 
claimant where he pays the judgment to plaintiff 
during the pendency of an appeal by claimant from 
a judgment dismissing his interplea and where on 
appeal claimant is adjudged entitled to the debt or 
property in controversy.® ^ 

It is held that when the judgment against the gar¬ 
nishee is vacated by the court which rendered it, the 
fact that the garnishee has made payment to plaintiff 
does not protect him against the claim of a third 
person to whom the indebtedness is actually ow¬ 
ing;®® in such case the garnishee is entitled on de¬ 
mand to have the money paid refunded by plain¬ 
tiff.®® Payment by the garnishee during the statu¬ 
tory period in which the judgment is subject to be 
set aside has been held to acquit and discharge him 
from all claims on the part of defendant for the 
amount so paid;®® but it has also been held that a 
garnishee paying a judgment against him while a 
perfected appeal is pending in the principal suit 
against the alleged debtor pays at his p.eril, and is 
liable to the debtor when the judgment against him 
is not sustained-®! 

d. Invalid or Erroneous Judgment or Execution 

Payment by a garnishee of a void Judgment against 
him Is not a protection In a suit by defendant; but a 
garnishee paying a judgment regular on its face cannot 
be compelled to pay the debt again because of errors not 
rendering the Judgment void, nor do mere Irregularities 


in Issuing execution deprive him of the protection arising 
from satisfaction of execution. 

Payment by a garnishee of a judgment against 
him is not a protection in a suit against him by de¬ 
fendant or persons claiming under him where the 
judgment paid is void,®® as where it was rendered 
by a court without jurisdiction,®® or was not pre¬ 
ceded by, and based on, a judgment against de¬ 
fendant, or where the judgment against defendant 
is void.®4 Payment made under a judgment which 
is void because ihe court has no jurisdiction,®® as 
well as pa>Tnent in a case where there is either no 
judgment, or only a void judgment, against defend¬ 
ant,®® is regarded as voluntary and as not available 
to the garnishee as a defense. 

On the other hand, a garnishee who pays a judg¬ 
ment which is regtilar on its face cannot be com¬ 
pelled to pay the debt a second time by reason of 
errors or irregularities which are not fatal to the 
jurisdiction of the court and do not render the 
judgment void;®^ nor do irregularities in the issu¬ 
ance of execution, not affecting the regularity of 
the judgment, deprive the garnishee of the protec¬ 
tion arising from satisfaction of the execution.®® 

6. Where Garnishee Failed to Defend Properly 

By paying a judgment against him, a garnishee is not 
protected against an action by defendant If he failed to 
interpose known defenses on defendant’s behalf or to 
give him notice of the garnishment proceedings, without 
excuse; nor does payment protect him against an as¬ 
signee where, knowing of the assignment, he failed to 
set it up or call on the assignee to defend. 

Payment by a garnishee of a judgment against 
him is not a defense or bar to an action against 
him by defendant where the garnishee failed to dis¬ 
charge his duty of interposing known defenses in 
behalf of defendant and of either giving him notice 
of the garnishment proceedings or excusing his fail¬ 
ure to give notice.®® The rule is frequently applied 


54. Ark.—^McGowan v. Preeberry, 
202 S.W. 848» 133 Ark. 579. 

28 C.J. p 405 note 71. 

55. Ala.—^Duncan v. Ware, 5 Stew. 
P. 119, 24 Am-D. 772. 

28 C.J. p 405 note 72. 

5& XiE.—Wilkinson v. Bousrhton, 
Mann.Unrep.Cas. 243. 

57. Ark.—Citizens' Bank v. Commer¬ 
cial Nat. Bank, 156 S.W. 102, 107 
Ark. 142. 

28 C.J. p 405 note 74. 

58i Mich.—^Port Huron First Nat. 
Bank v. Mellen, 8 N.W. 80. 46 Mich. 
413. 

69. Mich.—^Port Huron First Nat. 
Bank v. Mellei]^ supra. 

60. Miim.—^Troyer v. Schwelzer, 16 
'mm, 241. 

61. I1L-—Absher v. Carnation Milk 
Products Oo., 358 ^XI1 j4pik 601;^ 


62. Ill.—^McCormick v, McCormick, 
243 HLApp. 65. 

Tex.—^Pumphrey v. Hunter, Civ.App., 
270 S.W. 237. 

Utah.—Upper Blue Bench Irr. Dist. 
V. Continental Nat. Bank & Trust 
Co., 72 P.2d 1048, 93 Utah 326. 

28 C.J. p 405 note 79. 

Corpus JuxlB statement cited in 
connection with same holding: as to 
payment by gramlshee into court— 
Egrnatlk v. Review State Bank of 
Kansas City, 216 P. 1100, 1101, 114 
Kan. 105, 49 A.L.R. 1409. 

63. Tex,—Pumphrey v. Hunter, Civ. 
App., 270 S.W. 237. 

28 C.jr. p 406 note 80. 

64. OkL—Missouri, K. & T. R. Co. 
v. Houseley, 132 P. 330, 37 Okl. 326. 

28 CJ. p 405 note 81. 

Corpus Fnzis statement cited in 
connection with same holding: as to 
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payment by g:arnishee into court— 
Bgnatik v. Review State Bank of 
Kansas City, 216 P. 1100, 1101, 114 
Kan. 105, 49 A.L..R. 1409. 

65. Tex.—^Pumphrey v. Hunter, Civ. 
App., 270 S.W. 237. 

28 C.J. p 405 note 82. 

66. Ill.—^Pierce v. Carleton, 12 Ill. 
358, 54 Am.I>. 405. 

67. Ill.—^McCormick v. McCormick, 
243 IlLApp. 55. 

Utah.—^Upper Blue Bench Irr. Bist, 
V. Continental Nat Bank & Trust 
Co., 72 P.2d 1048, 93 Utah 325. 

28 C.J. p 405 note 84. 

68. Vt—Steams v. Wrisley, 80 Vt 
661. 

69. Mass.—^ECarp v. First Nat Bank, 
3 N.R2d 733, 295 Mass. 365. 

Tex.—Oannaway v. Closner, Civ-A-PP.. 

44 S.W.2d 79D. 

28 CJ. p 406 note 85. 
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by holding that pa>Tnent by the garnishee does not 
relieve him from subsequent liability to defendant 
where the garnishee, although aware that the debt 
or property in controversy was exempt, failed to dis¬ 
close defendant’s exemption rights, or to interplead 
him in the garnishment proceedings, or at least to 
notify him of the fact of garnishment^o The fact 
that the garnishee consents to a judgment impound¬ 
ing the debt does not render his paj-ment of the 
judgment voluntary within the meaning of the rule 
that a payment made voluntarily or without legal 
compulsion is not a defense to an action by de¬ 
fendant to recover the debt, where it appears that 
the court in the garnishment proceedings had ac¬ 
quired jurisdiction of the garnishee, that he was 
absolutely without defense, and that there was noth¬ 
ing that he could do to prevent the recovery of judg¬ 
ments^ However, where a garnishee suffers judg¬ 
ment to go against him by default, he may not, on 
ascertaining that in fact he owes defendant nothing, 
recover from him the amount paid in obedience to 
the judgment but he may take an assignment 
of the primary judgment against defendants^ 

A garnishee cannot avoid liability to plaintiff for 
funds garnished on the ground that he paid the 
funds, under a court order, to the receiver in anoth¬ 
er suit against defendant, where he failed to contest 
such payment on the ground of the prior garnish¬ 


ment lien on the fund.S^ 

Failure to disclose assignment. Payment of the 
garnishment judgment does not protect the gar¬ 
nishee against an assignee or other claimant where 
the garnishee, knowing of the assignment or claim, 
failed properly to set it up and defend on that 
ground or to notify claimant and call on him to de¬ 
fend, and thus failed to assert a matter w'hich would 
have prevented the entry of judgment against him.ss 

f. Foreign Judgment 

Satisfaction by a garnishee of a Judgment regularly 
entered against him In one state Is binding and conclu- 
sive In every other state, and to the amount thereof con¬ 
stitutes a defense to the garnishee when sued in an¬ 
other state for the same debt or property. 

Where a judgment has been rendered against a 
garnishee in one .state on a regular proceeding had 
in a court invested with jurisdiction of the cause 
and the parties, and without any collusion between 
plaintiff and the garnishee, such judgment, when 
satisfied, is binding and conclusive in every other 
state, and, to the amount or extent thereof, consti¬ 
tutes a defense to the garnishee when sued in an¬ 
other state for the same debt or property by de¬ 
fendant,*^® or by an assignee against whom the 
judgment and payment would be a protection in the 
state where the judgment vras rendered,or by a 
claimant who intervened and submitted to the ju- 


Objectlons and defenses by garnishee 
see supra §§ 196—207. 

Question for Jury 
Where the Question whether de¬ 
fendant was prevented from defend¬ 
ing, or furnishing Information for 
the defense, by the bad faith or neg¬ 
ligent conduct of the garnishee de¬ 
pends on oral testimony, it should be 
submitted to the Jury for determina¬ 
tion.—Scottish Rite K. T, & M. M. A, 
V. Union Trust Co., 45 A. 661, 195 Pa. 
45. 

Ckumishee’s duty h^ld fully dis¬ 
charged 

Pa.—^Mulvihill v. Philadelphia Sav. 
Fund Soc., 177 A. 487, 117 Pa. 
Super. 455. 

Afataok on Judgment against debtor 
Saving fund society, paying deposi¬ 
tor's Judgment creditor XK>rtion of 
attached deposit, pursuant to judg¬ 
ment against society as garnishee, 
could not attack judgment against 
depositor, even If informed by latter 
that she was not indebted to, or sure¬ 
ty for, anyone and that note, on 
which Judgment against her was con¬ 
fessed, must have been forgery.—: 
Mulvihtll V. Philadelphia Sav. Fund 
Soc., supra. 

Tfti Tex.—^Johnson v. Hall, Civ.App., 
163 S.W. 399. 

28 C.J. p 406 note 86. 
n. U.S.—Harris v. Balk, 25 


625, 198 U.S. 215, 49 UBd. 1023, 3 
Ann.Cas. 1084, reversing 41 S.E. 
940. 130 N.C. 381. 

72- Minn.—Segog v. Engle, 46 N.W. 

427, 43 Minn. 191. 

28 O.J. p 406 note 89. 

Dictum Consolidated Nat. Bank of 
Tucson, Ariz. v. Reiniger Mining 
& Smelting Co., 296 P. 79, 111 Cal. 
App. 64. 

73. Cal.—Consolidated Nat. Bank of 
Tucson, Ariz., v. Reiniger Mining 
& Smelting Co., supra. 

74b Ark.—^Hughes-Speith Pipe Dine 
Co. V. McWilliams Hardware & 
Furniture Co., 287 S.W. 680, 172 
Ark. 79. 

75- Ala.—^Woodlawn v. Purvis, 18 
So. 530, 108 Ala. 511. 

28 C.J. p 406 note 90. 

Duty to disclose assignment see su¬ 
pra § 204. 

70b Ariz.—Weitzel v. Weltzel, 230 P. 
1106, 27 Ariz. 117. 

Conn.—^Parker, Peebles & Knox v. 
National Fire Ins. Co., 150 A. 813, 
111 Conn. 383, 69 A.L 1 .R. 599. 

Pat.—^Moore v. Spackman, 12 Serg. & 
R. 287. 

28 CJ. p 406 note 98. 

Foreign Judgment as protection to 
garnishee see supra S 293. 
InJuuotioiL against ezeoution of seo- 
ond Judgment 

Where the second action has pro¬ 
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ceeded to Judgment so that it is too 
late to interpose the judgment and 
payment in the garnishment proceed¬ 
ings as a bar, injunction will lie to 
stay the execution of the Judgment. 
—Allen V. Watt, 79 Ill. 284. 
in the federal courts 

(1) “A garnishee should be afford¬ 
ed [protection] by reason of having 
obeyed a Judgment rendered by a 
state Ccourt] in the exercise of its 
constitutional power over persons 
and property within its territory."— 
Huron Holding Corporation v. Lin¬ 
coln Mine Operating Co., Idaho, 61 
S-Ct. 513, 518, 312 U.S. 183, 85 L.Bd. 
725, reversing Lincoln Mine Operat¬ 
ing Co. v. Huron Holding Corporation, 
C.C.A., 111 P.2d 438, reversing, D. 
C., 27 F.Supp. 720, certiorari granted 
Huron Holding Corporation v, Lin¬ 
coln Mine Operating Co., 61 S.Ct. 28, 
311 U.S. 625, 85 L.Ed. 397, rehearing 
denied 61 S.Ct. 840. 313 U.S. 598, 85 
L.Ed. 1550. 

<2> Defendant may plead in bar a 
Judgment, and satisfaction thereof, 
against him as garnishee in a state 
court.—^Wallace v. McConnell. Ala., 
13 Pet., U.S., 136. 10 L.Bd. 95—Lynch 
v. Hartford F. Ins. Co., C.C.N.H., 17 
F. 627. 

77- Mass.—^Warren v. Copelin, 4 

Mete. 594. 

28 C.J. p 407-533 note 94. 
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risdiction of the court in the garnishment proceed¬ 
ing.*^ 8 

On the other hand, where the judgment against 
the garnishee is void in the state wherein it is ren¬ 
dered and hence is not entitled to faith and credit 
in any other state, payment thereof is not a defense 
in an action by defendant against the garnishee in 
another state a payment by the garnishee vol¬ 
untarily, and not under compulsion, after he has left 
the foreign state in which the judgment against him 
was rendered does not protect him against the claim 
of defendant and payment by a person of a judg¬ 
ment rendered against him as garnishee in a state 
where the debt is not exempt will not protect him 
against payment of another judgment which was 
previously recovered against him by defendant in 
another state where the debt is exempt and where its 
status, as such, was fixed by the judgment.®^ 

To be entitled to set up a judgment in another 
state against him, and payment thereof, as a bar to 
an action against him by defendant, the garnishee 
must have interposed in the garnishment proceed¬ 
ings such defenses in behalf of defendant as he was 
cognizant of and also have given, or excused his 
failure to give, defendant notice of the garnishment 
proceedings and the garnishee should plead and 
prove that he has discharged his duty in this re¬ 
spect.®^ However, where the subsequent suit is in¬ 
stituted by an assignee of defendant, the garnishee, 
in pleading the judgment against him, need not al¬ 
lege the negative fact of lack of notice to him of 
the transfer or assignment; notice of the transfer 
or assignment is a matter to be pleaded by the as¬ 
signee in his reply. 

In pleading a judgment of a sister state entitled 
to full faith and credit under the provisions of the 
federal Constitution, as distinguished from a foreign 
judgment proper, the garnishee need not set out 
the statutes of the sister state under which the gar¬ 
nishment proceedings were had.®® Where it is al¬ 
leged that garnishment proceeding was instituted 
and prosecuted to judgment in another state, ac¬ 


cording to the laws of that state, and where there 
is an absence of proof to impugn the validity and 
correctness of the judgment, a presumption in favor 
of the authority of the court rendering the judg¬ 
ment must be indulged.^® Where the judgment is 
valid on its face, defendant has the burden of show¬ 
ing facts which would render it equitable and just 
to require the garnishee to pay again.S7 In the ab¬ 
sence of countervailing evidence, and where it ap¬ 
pears that the court had jurisdiction of the subject 
matter and the parties, it will be presumed that a 
garnishment action proceeded regularly and accord¬ 
ing to the course and practice of the court of the 
state wherein it was pending, and that all proper 
steps were taken to charge the garnishee.®* Where, 
by the statute of the state where the judgment 
against the garnishee is rendered, certain prelimi¬ 
nary proof is required to entitle plaintiff to judg¬ 
ment, but is not required to appear of record, it will 
be presumed, in another state wherein pa 3 nment of 
the judgment is set up in bar of an action by de¬ 
fendant against the garnishee, that the court was 
satisfied by the preliminary proof and did not render 
judgment contrary to statute and to its duty;*® but 
where a determination of the sufficiency of the pre¬ 
liminary proof is required to appear of record, and 
it does not so appear, the whole proceeding is void 
and the judgment against the garnishee and payment 
thereof do not constitute a bar or defense to a sub¬ 
sequent suit in another state.*® 

g. Mode or Medium of Faymeiit 

The acceptance by plaintiff of a check or note given 
by a garnishee operates, to the amount thereof, as a dis¬ 
charge of his indebtedness to defendant. 

The giving of a check or note by a garnishee and 
the acceptance thereof by plaintiff operate, to the 
amount thereof, as a protection to the garnishee and 
as a discharge of his indebtedness to defendant.*^ 
Even where the garnishment judgment debt is com¬ 
promised or compounded by plaintiff, yet where the 
judgment of plaintiff against defendant is credited 
with the amount of the judgment of plaintiff against 


78- Okl.—Schenbeck v. Grandfield 
First Nat. Bank, 160 P. 610, 60 OkL 
21, L,.R.A.1918B 1066. 

28 ax p 467-583 note 05. 

79- Okl.—^Missouri, K. & T. K. Co. v. 
Houseley, 182 P. 830, 37 Okl. 326. 

28 C.X p 407-588 note 08. 

80. N.C.—^Balk v. Harris, 80 S.E. 
818, 122 N.a 64, 45 KR-A. 257. 

81. HI.—^Becker v. Illinois Cent. R. 
Co., 06 N.B. 42, 250 IlL 40, 35 Lu 
R.A..K.S., 1154, affirming 158 Ill. 
App. 520. 

26 ax p 407-588 note 07« 


88- OkL—St. Louis & S. P. R. Co. v. 
Crews, 151 P. 870, 51 Okl. 144, Ann. 
Cas.l918C 823. 

28 C.X p 407-533 note 1. 

83. Mass.—^Bayer v. Lovelace, 9t> 
N.B. 538, 204 Mass. 327. 

Okl.—St Louis & S. F. R. Co. v. 
Crews, 151 P. 870, 51 OkL 144, Ann. 
Cas.l918C 823. 

84. Ala.—^Mills v. Stewart, 12 Ala. 
90, 

85. Ala.—Gunn v. Howell, 27 Ala. 
663. 62 Am.D. 785. 

88. Ala.—^Mills v. Stewart^ 12 Ala. 
90. 


87. Ind.—^Baltimore & O. S. W. R. 
Co. V. Adams, 66 N.F. 43, 159 Ind. 
688, 60 L.R.A. 396. 

88. N.C.—^Wright v. Southern R. Co., 
63 S.B. 881, 141 N.C. 164. 

89. Pa-—Morgan v. Neville^ 74 Pa. 
52. 

90. Ala.—Gunn v. Howell, 27 Ala. 
663, 62 Am.I>. 785. 

91. Conn.—Cutler v. Baker, 2 Bay 
498. 

Mass.—^Dole v. Boutwell, 1 Allen 286. 
Pa.—Lehigh Valley R. Co. v. Beatty, 
19 A. 745, 184 Pa. 294. 
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the garnishee, defendant has no standing to object 
to a satisfaction of record of his judgment against 
the garnishee for the same amount,^^ Where the 
garnishee, in an action against him by defendant, 
sets up payment of the garnishment judgment, it is 
competent to show that the money has not in fact 
been paid but is still within the control of the gar¬ 
nishee.^^ 

§ 295. Judgment for Garnishee 

A Judgment for a garnishee on the merits precludes 
the plaintiff from subsequently litigating with him mat¬ 
ters litigated in the garnishment proceedings. A Judg¬ 
ment for a garnishee does not preclude the plaintiff from 
recovering Judgment against the defendant, or the de¬ 
fendant from recovering Judgment against the garnishee 
on the same demand. 

A judgment in favor of a garnishee on the mer¬ 
its is conclusive on plaintiff as to the nonliability of 
the garnishee at the time of the service of the writ 
and as to matters which could be and were litigated 
in the garnishment proceedings, and precludes him 
from subsequently litigating the same questions with 
the garnishee it does not preclude plaintiff from 
subsequently litigating with the garnishee the liabil¬ 
ity of the latter at a subsequent time, qj- matters 
which were not, and could not be, litigated in the 
garnishment proceedings.^® 

Where a garnishee’s sworn answer denying in¬ 
debtedness is not contested, a judgment discharging 
him is an adjudication as to the indebtedness or 
custody of the property, and is to all intents and 
purposes a judgment on the merits.^*^ A discharge 
of the garnishee on a technical point, rather than 
on the merits, does not prevent plaintiff from hav¬ 
ing another writ of garnishment served on him.®® 

A judgment in favor of the garnishee does not 
preclude plaintiff from recovering judgment against 


defendantnor does it conclude defendant or pre¬ 
vent him from recovering judgment against the gar¬ 
nishee on the same demand.^ A judgment discharg¬ 
ing the garnishee is not binding on a claimant who 
has previously withdrawal his petition of interven¬ 
tion.® 

§ 296. Pasrment to Defendant after Judgment 

Reversal of a Judgment discharging a garnishee does 
not restore his liability where, after Judgment and be¬ 
fore reversal, he satisfied his indebtedness to the de¬ 
fendant. 

The reversal of a judgment discharging a gar¬ 
nishee does not operate retroactively so as to re¬ 
store his liability where, after the judgment and be¬ 
fore reversal, the garnishee, either voluntarily or 
by legal process, satisfied his indebtedness to defend¬ 
ant.® Notwithstanding judgment against the gar¬ 
nishee, where the debt in controversy is adjudged 
to be exempt the garnishee is justified in making 
payment to defendant either under or without an 
order of court but a person against whom a ver¬ 
dict for contractual debt has been returned, and 
who, pending a motion to set it aside and after no¬ 
tice of an execution lien thereon in favor of a third 
person, pays the debt to the execution debtor, has 
been held liable to the judgment creditor as gar¬ 
nishee.® 

§ 297. Payment to Plaintiff before Judgment 

Payment by a garnishee to the plaintiff before Judg¬ 
ment in the garnishment proceedings does not protect 
the garnishee against recovery of the same debt by the 
defendant. 

Payment by a garnishee to plaintiff before the 
garnishment proceedings have been prosecuted to 
judgment is unauthorized and does not protect the 
garnishee against a recovery of the same debt by 
defendant or his assignee.® However, the mere fact 


92L Ala.—Huie v. Garrett, 10 Ala. 
298. 

as. Mich.—^Harris v. Chamberlain, 85 
N.W. 728, 126 Mich. 280. 

94. Ariz.—^Regran v. First Nat. Bank, 
101 P.2d 214, 55 Ariz. 320. 

28 G.J. p 402 note 39. 

95 . Fla.—Pulton v. Gesterdingr, 36 
So. 56, 47 Fla. ,150. 

99. Iowa.—^Boyle v. Maroney, 35 N. 
W. 145, 73 Iowa 70, 6 Ani.S.R. 667. 

97. Ga.—Knight v. Herring & Mc- 
Gehee, 129 S.E. 626, 161 Ga. 68, an¬ 
swer to certified questions con¬ 
formed to J. B. Knight, Jr., v. Her¬ 
ring & McGehee, 131 S.E. 924, 35 
Ga.App. 81. 

98. Ga.—Marsh v.. Phillips, 77 Ga. 
436. 

Operation and effect of quashal, dis¬ 


solution, or discharge see supra S 
273. 

99. Mass.—^Durfee v. Meadoweroft, 
79 N.E. 268, 193 Mass. 267. 

Vt.—^Hilliard v. Burlington Shoe Co., 
56 A. 283, 76 Vt. 67. 

1 . Pa,—Ruff V. Ruff, 85 Pa. 333. 

28 C-J. p 402 note 44. 

‘‘The parties to this suit were not 
adversaries In the garnishment pro¬ 
ceeding, and. the fact that the defend¬ 
ants, as garnishees, successfully de¬ 
nied liability Is no defense to a suit 
by the defendant in garnishment to 
establish such liability.”—Pouke v. 
Jordy, aCJ^Miss., 289 P. 220, 223. 

XTnautliorized provislosB or recitals 
in. Judgment held not to bind defend¬ 
ant as against garnishee.—Brecken- 
ridge V. Heame Timber Co., 204 S.W. 
981, 135 Ark. 31—28 C.J. p 402 note 
44 [f]. 


2. Iowa.—^Western Fruit & Candy 
Co. V. Petersberger, 143 N.W. 399, 
161 Iowa 436. 

3 . Ala.—^Montgomery Gaslight Co. 

V. Merrick, 61 Ala. 534. 

Miss.—Webb v. Miller, 24 Miss. 638, 
57 Am.D. 189. 

Payment after dissolution of gar¬ 
nishment generally see supra S 186. 

4. Ark.—^National Surety Co. v. Ber- 
.tlg, 199 S.W. 897, 131 Ark. 559. 

5. W.Va.—Mountain State Motor 
Car Co. V. Solof, 124 S.R 824, 97 

W. Va, 196. 

6 . Me.—^McIntosh v. Bramson, 157 
A, 234, 130 Me. 420. 

28 C.J. p 634 note 18. 

Payment to defendant before Judg¬ 
ment see supra 5 136w 
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of such payment does not give rise to a right of ac¬ 
tion for damages in favor of defendant and against 
the gamishee.*^ 

Where money deposited in court by a garnishee is 


paid by the clerk of court to the creditor’s attorneys, 
without a judgment against the garnishee, an order 
that the creditor repay a part of the money not be¬ 
longing to the debtor is proper.® 


XIV. LIABILITIES ON BONDS AND XJNDEBTAKINaS 


§ 298. Garnishment Bond 

Under some statutes, obligors in an attachment bond 
are liable for damages from the wrongful suing out of a 
writ of garnishment which is supplemental to, and in aid 
of, a prior writ of attachment. 

Questions as to the grounds of liability on a bond 
given to obtain a writ or process of garnishment are 
considered infra § 299, as to who may enforce such 
bond, infra § 300; as to the extent of liability there¬ 
on and damages recoverable, infra § 301; and as to 
enforcement by action or counterclaim, infra § 302. 
Under some statutes, the obligors in an attachment 
bond are liable for the damages resulting from the 
wrongful suing out of a writ of garnishment which 
is merely supplemental to, and in aid of, a writ of 
attachment previously issued, where a separate bond 
was neither required by statute nor given to obtain 
the writ of garnishment.® 

As to necessity, requisites, and sufficiency of gar¬ 
nishment bond see supra §§ 145-148. 

§ 299. - — Grounds of Liability 

Liability on a bond given to obtain'writ or process 
of garnishment arises on breach of a condition of such 
bond. 

7. Ky.—^Blincoe v. Head, 44 S.W. 

374, 103 Ky. 106, 19 Ky.L. 1742. 
a. Colo.—Hahnewald v. Schlapfer, 

260 P. 105, 82 Colo. 313. 

9. Wash.—^Paltro v. ^tna Casualty' 

& Surety Co., 204 P. 1044, 119 
Wash. 101. 

As to attachment bonds srenerally 
see Attachment §§ 145-179, 

la Mo.—^Barnhart Bros. & Splndler 
V. Dollarhide, App., 186 S.W. 664. 

Tex.—Commonwealth of Massachu¬ 
setts V. Davis, Civ.App., 160 S.W. 

2d 543, reversed in part on other 
srrounds, Sup., 168 S.W.2d 216. 
liiability on attachment bond sren- 
eraUy see Attachment S 163. 

11. Mo.—^Barnhart Bros. & Splndler 
V. Dollarhide, App., 186 S.W. 664. 

'28 C.J. P 534 note 22. 

12 . J>el.—Moffat Tunnel Improve- 
■mjftnt Dist. V. XT. S. Fidelity & Guar¬ 
anty Co., 186 A. 186, 7 W,W.Harr. 

473. 

ttestaraetion aad effect of hond 
(1) Words “with effect*' within 
statute requirinsr plaintilTs bond in 
pciOceediM by writ of forelsrn attach¬ 
ment, coikditioned that suit should be 


Liability on a bond given to obtain process of 
garnishment in aid of a pending suit arises on a 
breach of a condition thereof.^® 

In general a condition of the bond to prosecute 
the action without delay and with effect,to prose¬ 
cute with effect,or to prosecute to effect,^® is 
broken where from any cause the suit is not prose¬ 
cuted without delay and with effect, is not prose¬ 
cuted with effect, or is not prosecuted to effect, de¬ 
pendent on the provisions of the bond, regardless of 
whether or not any plea in abatement is filed in the 
cause.i^ 

Failure to recover within the meaning of a con¬ 
dition making liability on the bond dependent on 
failure of plaintiff in garnishment to recover in the 
original or main suit is a failure to recover on the 
cause of action set forth in his petition,i5 and not 
a failure successfully to defend against a set-off or 
counterclaim interposed in the original action by de¬ 
fendant in garnishment.^® There is not a breach 
of such condition if plaintiff obtains a recovery from 
one of several defendants notwithstanding he does 
not recover from all defendants.^^ 

The garnishment is wrongful, within the meaning 

discharginsT the garnishee, such or¬ 
der amounting to a ffnal judgment 
against plaintiff and, therefore, a 
failure to prosecute with effect— 
Moffatt Tunnel Improvement Dist v. 
U. S. Fidelity & Guaranty Co., supra. 

13. Ala.—^Ramage v. Neville, 124 
So. 387, 388, 220 Ala. 147, citing 
Corpus ffuzls. 

28 C.J. p 534 note 22. 

14b Mo.—State v. Beldsmeier, 56 Mo. 
226. 

15. Ga.—^Holland v. Dobson, 116 S.ES. 
38, 29 Ga.App. 497. 

failure to recover shown 

In purchaser’s action to recover 
amount paid on purchase price of 
land on ground of fraud in which de¬ 
fendant counterclaimed for the xin- 
paid balance due on the purchase 
money, a general verdict for defend¬ 
ant, although not finding for defend¬ 
ant on the counterclaim, necessarily 
found against plaintiff’s right to re¬ 
cover and authorized suit on a gar¬ 
nishment bond.—^Holland v, Dobson, 
supra. 

16. Ga.—Holland v. Dobson, supra. 

17. Ga.—Karsman v. Futrelle^ 161 
S.B1 375, 44 Ga.App. 285. 


prosecuted “with effect” and within 
bond executed pursuant thereto, mean 
“with success”.—^Moffat Tunnel Im¬ 
provement Dist. V. U. S. Fidelity & 
Guaranty Co., supra. 

(2) In case of a bond given in a 
suit commenced by foreign attach¬ 
ment in which a person was sum¬ 
moned as garnishee, conditioned on 
prosecution of attachment proceed¬ 
ing with effect or payment of all 
costs awarded to defendant in attach¬ 
ment proceeding, together with all 
damages not exceeding designated 
sum, surety would not be liable un¬ 
less there was breach of condition 
that suit should be prosecuted with 
effect.—^Moffat Tunnel Improvement 
Dist. V. U. S. Fidelity & Guaranty 
Co., supra. 

rnnal judgment against p laint i ff 

There was a breach of a bond, 
given, pursuant to 37 DeI.Lu c 265, by 
plaintiff in a s\iit conamenced by for¬ 
eign attachment, conditioned to 
prosecute the suit with effect, where, 
on motion by defendant made on 
special appearance, the court entered 
an order vacating the attachment, 
quashing the service and return, and' 
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of a condition to pay damages from the wrongful 
suing out of the garnishment, or a similar condition, 
where there is wanting any of the statutory' facts 
essential to justify its issuance,^^ or where there is 
seized under it property' not belonging to defendant 
or not subject to attachment or execution.^^ Under 
some statutes liability on the bond arises if the writ 
of garnishment was wrongfully sued out, regardless 
of whether there was probable cause for the issu¬ 
ance of the writ.20 Failure to prosecute the main 
or original action is not of itself, in some jurisdic¬ 
tions, a breach of condition to pay costs and dam¬ 
ages resulting from the improper suing out of the 
writ of garnishment.^! It has been held that plain¬ 
tiffs release of a garnishment cf exempt property 
is merely an acknowledgment of defendant’s right to 
claim the exemption, and not an admission that the 
impounding of the fund was wrongful and conse¬ 
quently a breach of the bond .22 

A condition for payment to garnishment defendant 
of costs and damages sustained by him in conse¬ 
quence of suing out garnishment on a judgment, if 
it appears that the amount sworn to be due on such 
judgment is not due or that the property or money 
sought to be garnished was not subject to the proc¬ 
ess of garnishment, is broken, where it is adjudicat¬ 
ed, on issue duly raised, that such judgment is void 
for want of service of process on defendant in the 
action in which such judgment was obtained.23 

§ 300. -Persons Entitled to Enforce 

Whether the garnishee as well as defendant In gar¬ 
nishment may enforce liability on the bond depends in 
general on its terms. 


Under statutes contemplating that the bond shall 
be indemnity or protection to defendant and that it 
shall be conditioned to pay him such damages and 
costs as he may sustain by reason of the garnish¬ 
ment, liability thereon cannot be enforced by the 
garnishee.-^ However, the rule is otherwise under 
a bond conditioned, as authorized by statute, to pay 
the damages and costs that may accrue to defendant 
or the garnishee.25 

As to parties to action on bond see infra § 302. 

§ 301. -Extent of Liability; Damages 

a. General considerations 

b. Compensatory damages 

c. Exemplary damages 

a. Gleneral Considerations 

Usually the obligors are liable on the bond for, and 
only for, the damages or the damages and costs sus¬ 
tained or Incurred by defendant In garnishment. 

Under the terms of most statutes relating to bonds 
given to procure process of garnishment, and under 
the terms of the bonds given thereunder, the obli¬ 
gors are liable on a breach of condition for the dam¬ 
ages or for the damages and costs sustained by 
reason of the garnishment but usually the recov¬ 
ery is limited to such damages and costs ,2 7 and, ac¬ 
cording to some cases, does not include damages sus¬ 
tained by defendant in garnishment as a result of the 
original action on which the process of garnishment 
was based.23 Also, under most statutes and a bond 
given thereunder, the damages for which the gar¬ 
nishment bond is intended to provide an indemnity 
are those sustained by defendant to the suit, not the 


la, Ala,—^Mobile Furniture Commn. 1 
Xo. V. Little, 19 So. 443, lOS Ala. 
399. 

28 C.J. p 534 note 24. 

Liability for wrongful sarnishment 
generally see infra §§ 310-313. 
Ctomislnnent xumeoessaiy 
Actual damagres are recoverable for 
wrongrful garnishment in case Jury 
are reasonably satisfied that it was 
not necessary to resort to gramlsh- 
ment.—Liversagre v. Gibson, 133 So. 
715, 222 Ala. 672. 

19. Mo.—^Barnhart Bros. & Spindler 
V. Dollarhide, App., 185 S.W. 564. 

Wash.—^Maib v. Maryland Cas¬ 
ualty Co., 136 P.2d 71—Olsen v. 
National Grocery Co., ISO P.2d 78. 
91. U.S.—^American Surety Co. of 
New Torfc v. Florida Nat. Bank & 
Trust Co., C.aA,Fla., 94 F.2d 126, 
law of Florida involved. 

99i Mo.—Barnhart Bros. & Spindler 
V. Dollarhide, App., 186 S.W. 664. 
99m Ga.—Cohen v. Nichols, 188 SJBL 
48, 54 Ga.App. 394w 


24. Al€L—^Dishman v. Griffis, 73 So. I 
966, 198 Ala. €64. 

Ga.—^Brunswick Bank, etc., Co. v. 

Delegal, 50 S.F. 44, 122 Ga. 189. 
Damagres sustained by gramishee as 
item of recovery on bond see infra 
§ 301. 

25. Mo.—State v. Bick, 86 Mo.App. 
114. 

Defeetiva bond 

If Bums St.Annotl914 § 966, 1988 
§ 3-522, requires that the undertak- 
ingr shall be payable to gramishee, 
g:arnishee would have the same rigrht 
of action, in case of breach of con¬ 
dition, on a bond from which his 
name is omitted as obligree as he 
; would have on a bond containing 
proper recitals and conditions, in 
view of Bums St.Annot.1914 $ 1278, 
1933 § 3-2512, saving certain under¬ 
takings from invalidity, notwith¬ 
standing certain defects.—^Humphrey 
V. City Nat. Bank of Bvansville, 130 
N.EL 273, 190 Ind. 293. 

2Bm Ga.—^Mumford Mechanics’ 
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Loan & Savings Co., 154 S.EL 466, 
41 Ga.App. 748. 

Okl.—Oklahoma State Bank of Ada 
V. Reed, 288 P. 281, 143 Okl. 131, 
85 A.L.H. 635. 

28 C.J. p 535 notes 35-37. 

Separate acttoiL 

Recovery of damages for wrong¬ 
ful garnishment may be had by sepa¬ 
rate suits against party obtaining 
the issuance of the order and against 
sureties on bond.—Oklahoma State 
Bank of Ada v. Reed, supra. 

27- Ga.—^Mumford v. Mechanics* 

Loan & Savings Co.. 154 S.EI 466. 
41 Ga.App. 748—^Leathers v. Wa¬ 
ters. 134 S.E. 806, 35 Ga.App. 757. 

28; Ga.—Mumford v. Mechanics’ 

Loan & Savings Co., 154 S.B. 466, 
41 Ga.App. 748—Leathers v. Wa¬ 
ters, 134 S.B. 806, 35 Ga.App. 767. 
Attorney's fees and othf»r legal ex¬ 
penses incurred in defense of orig¬ 
inal action see infra subdivision b 
I of this section. 
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garnishee,and if defendant undertakes to defend 
for the garnishee, he cannot charge the makers of 
the bond for such defense.^® 

Liability on a bond conditioned on the payment of 
damages to the principal defendant in his individu¬ 
al capacity cannot be so extended as to justify a 
recovery of damages sustained by him in a repre¬ 
sentative capacity.^^ It has been held that there is 
no basis for the recovery of damages on a bond 
conditioned to prosecute the main action with effect 
or to pay damages which may be sustained by rea¬ 
son of the attachment, where, in the main action 
commenced by foreign attachment in which a named 
person was summoned as garnishee, the court did 
not have jurisdiction to enter any judgment, either 
in rem or in personam, against defendant in such 
action, in view of want of garnishable property in 
the hands of the named garnishee and of want of a 
general appearance by such defendant.^^ 

Mitigation of damages. Where defendant in the 
original action and in garnishment buys some of the 
property held under the writ of garnishment at less 
than its actual value, on a sale of the property so 
held pursuant to a stipulation between the parties, 


there should be allowed as a credit to defendants in 
the action on the bond the difference between the 
value of the property bought by defendant in gar¬ 
nishment and the price paid by him for such prop- 

erty.33 

b. Compensatory Damages 

In general the damages recoverable on a garnishment 
bond are such as directly and proximately result from 
the suing out of the writ or process of garnishment and 
from the seizure or impounding of the property in the 
hands of the garnishee. 

Where the garnishment is simply wrongful, the 
measure of garnishment defendant’s damages and 
of his recovery for breach of the garnishment bond 
is the actual injury sustained,^^ nothing being al¬ 
lowable for injured feelings.^® The damages for 
which a surety on a garnishment bond is liable are 
such as directly and proximately follow from the 
wrongful suing out of the writ and the seizure or 
impounding of the money or property in the hands 
of the gamishee,36 or, as sometimes stated, only 
those damages which naturally flow from the result 
of the garnishment they cannot be remote and 
speculative.®^ 


29. Ala.—Pounds v. Hamner, 57 Ala. 
342. 

28 C.J. p 536 note 35. 

30. Ala.—^Hays v. Anderson, 57 Ala. 
374—^Pounds v. Hamner, 57 Ala.! 
342, 

28 C.J. p 536 note 36. 

31. Iowa.—^Peters v. Snavely-Ashton, 
120 N.W. 1048, 144 Iowa 147, modi¬ 
fied on other grounds and petition 
for rehearing overruled 122 N.W. 
836, 144 Iowa 147. 

32. Del.—Moffat Tunnel Improve¬ 
ment Dist. V. tJ. S. Fidelity & Guar¬ 
anty Co., 185 A, 186, 7 W.W.Harr. 
473. 

33. Wash,—^Hansen v. Perham Fruit 
Co., 223 P. 1036, 128 Wash. 600. 

34. Ala.—Pounds v. Hamner, 57 Ala. 
842. 

28 C.J. p 535 note 38. 

35. Ala.—^Hays v. Anderson, 67 Ala. 
374—^Pounds v. Hamner, 67 Ala. 
342. 

S3. OkL—^Fleming v. Gillespie, 54 P. 
668 , 7 OkL 430. 

Tex.—^Moore v. IT. S. Fidelity & 
Guaranty Co., 113 S.W. 947, 52 Tex. 
Civ.App. 286. 

28 C.J. p 535 note 40. 

Damages not proximate result of gar^ 
nishment 

(1) It has been held that the de¬ 
preciation in the actual value of 
fdkares of stock of a corporation, 
which were owned by defendant in 
the main acl^on, claimed to have re¬ 
sulted from the cessation of develop¬ 
ment of the properties of such cor¬ 


poration, which cessation in turn was i 
claimed to have resulted from issuing i 
out, and continuing in effect, a writ I 
of garnishment by which such cor-! 
poration was summoned as garnishee, 
was not proximately caused by issu¬ 
ing and continuing in effect the writ 
of garnishment, since the claimed 
result could not have been foreseen, 
and that such claimed damages were 
not recoverable; the appellate court 
reached this conclusion without spe¬ 
cifically referring to any question of 
liability on the garnishment bond, 
in reversing a Judgment of an inter¬ 
mediate appellate court In so far 
as such Judgment upheld an award of 
such damages to defendant in the 
main action against plaintiff in such 
action, which intermediate court had 
also ruled that, while the sureties on 
the garnishment bond were liable for 
such damages, such liability was 
satisfied by allowing defendant in the 
main action an offset or credit for the 
amount of such damages against a 
recovery of a larger amount by plain¬ 
tiff In such action.—Commonwealth 
of Massachusetts v. Davis, Tex., 168 
S.W. 2d 216, reversing, Civ.App., 160 
S.W.2d 643, 

(2) In such case it was also held 
that there could be no recovery for 
the claimed loss of an oil and gas 
lease held by a corporation other 
than the garnishee, which other cor¬ 
poration was controlled by defendant 
in the main action, such loss not be¬ 
ing the proximate regult of the su¬ 
ing out of the writ of garnishment 
since It could not have been foreseen 
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by plaintiff in the main action.—Com¬ 
monwealth of Massachusetts v. Da¬ 
vis. Tex., 168 S.W.2d 216, reversing in 
part on other grounds, Civ.App., 160 
S.W.2d 648. 

(3) In an attachment suit agrainst 
plaintiff in which a railroad corpo¬ 
ration was garnished, withholding 
by the United States Railroad Ad¬ 
ministration money due plaintiff did 
not give plaintiff a right to recover 
damages from a surety on a bond 
filed in the attachment suit in pur¬ 
suance of Rev.St,1919 S 1731, Rev. 
St.1939 § 1444, the bond covering only 
such damages as are proximately 
caused by orders. Judgments, and 
proceedings in the attachment suit. 
—State ex rel. and to Use of Deach 
V. American Surety Co. of New York, 
242 S.W. 983, 210 MoA.pp. 203. 

37- Wash.—Olsen v. National Gro¬ 
cery Co., 130 P.2d 78—James v. 
Cannell, 237 P. 8, 136 Wash. 80, 
opinion adhered to on rehearing in 
banc 246 P. 304, 139 Wash. 702. 

38. Ala.—Alabama State Land Go. 

V. Reed, 10 So. 238, 99 Ala. 19. 
Okl.—Fleming v. Gillespie, 64 P. 653, 
7 Okl. 430. 

Other statement 

Unusual and speculative damages 
are not recoverable.—Olsen v. Na¬ 
tional Grocery Co., Wash., 130 P.2d 
78—^James v. CannelL 237 P. 8, 135 
Wash. 80, opinion adhered to on re¬ 
hearing in banc 246 P. 304, 139 Wash. 
702. 

Speculative damages in civil actions 
generally see Damages 9 26- 
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In general damages sustained by defendant in 
garnishment as a result of being deprived of the use 
of his funds, which were impounded by the process 
of garnishment, are recoverable,^® but damages for 
deprivation of the use of garnished money during 
the proceedings cannot be recovered in an action on 
the garnishment bond where the money in fact was 
at the disposal of the assignors of the principal de¬ 
fendant during such time.^® 

In case of a wrongful garnishment of money or 
a note, the actual injury sustained is normally loss 
of interest, which consequently is the proper meas¬ 
ure of damages.”^^ Where the garnishment results 
in entire loss of a note, interest is recoverable at the 
contract rate;^^ but where its collection is merely 
held in abeyance, interest at the legal rate is re¬ 
coverable for the time during which collection is 
prevented,^® and a like rule applies where the col¬ 
lection of funds is held in abeyance.^^ 

Among other items of actual damages for which 
a recovery has been regarded as permissible and 


proper, under the particular circumstances, are loss 
of the fund or money garnished loss of, or in¬ 
jury to, credit;^® destruction of business by rea¬ 
son of suing out the garnishment;^^ and depriva¬ 
tion of opportunity to exchange unproductive cor¬ 
porate stock at its par value for interest-bearing 
noles.^® On the other hand, the right to recover 
for various items of loss or injury has been denied 
on the ground that the damages claimed are too un¬ 
certain, speculative, or remote.**® 

Any additional expense incurred by defendant in 
the maintenance of his rights, and caused by the 
garnishment, usually may be recovered by him as 
damages in his suit on the bond.®® Thus the premi¬ 
um paid for, and expenses paid in obtaining, a bond 
to dissolve the garnishment have been regarded as 
proper items of recovery.®^ 

Legal expenses. Under the construction given 
some bonds or statutes, attorney’s fees for obtain¬ 
ing release of a wrongful garnishment,or, as 
sometimes stated, attorney’s fees incurred in defend- 


39. Ga.—^Holland v. Bobson, 116 S, 
E. 38, 29 Ga.App. 506. 

Xoss of profits 

“There may, of course, under spe¬ 
cial circumstances, be additional 
damages, such as . . ., possibly, 

loss of profits which would have been 
made had the money not been grar- 
nished."—James v. Cannell, 287 P. 
8, 9, 135 Wash. 80, opinion adhered 
to on rehearing: In banc 246 F. 304, 
139 Wash. 702. 

40. Tex.—Gage v. Lowe, Civ.App., 
127 S.W. 1178. 

41. U.S.—^American Surety Co. of 
New York v. Florida Nat. Bank & 
Trust Co., CC.A.Pla., 94 P.2d 126. i 

Wash.—Olsen v. National Grocery 
Co., 180 P.2d 78—Taylor v. Wilbur, 
16 P.2d 457, 170 Wash. 265—James 
V. Cannell, 237 P. 8, 135 Wash. 80, 
opinion adhered to on rehearing in 
banc 246 P. 304, 139 Wash. 702. 

28 C.J. p 535 note 42. 

Attaohment by writ or process of 

garnishment 

(1) Where attachment is sued out 
and levy thereof is made by garnish¬ 
ment, the successful defendant may 
recover on the attachment bond in¬ 
terest on money held up by the gar¬ 
nishment pending attachment.— 
Fourth Nat. Bank of Cincinnati v. 
Mayer, 24 S.EL 453, 96 Qa. 728—^Mas¬ 
sachusetts Bonding & Insurance Co. 
V. U. S. Conservation Co., 114 S.E. 62, 

29 Ga.App. 80. 

(2) Where plaintiff in the main or 
original action, who attached by gar- 
adishment credits in his own hands 
due to defendant in such action, was 
not insolvent, the measure of recov¬ 
ery of such defendant’s damages re- 
eoverable <an the bond was the in¬ 


terest on the sum attached, which 
was due to such defendant, for the 
period during which the garnishment 
was in force and effect.—^U. S. Fi¬ 
delity & Guaranty Co. v. Wrenn, 89 
P.2d 838, 67 App.D.C. 94. 

42. Tex.—Poster v. Bennett, Civ. 
App., 152 S.W. 233. 

43. U.S.—Foster v. Bennett, supra. 
28 C.J. p 535 note 44. 

44. Wash.—Olsen v. National Gro¬ 
cery Co., 130 P.2d 78. 

45. Xhsolvency of garnishee 

<1) Recovery of the amount of the 
fund is proper, where the loss result¬ 
ed from the Insolvency of the gar¬ 
nishee while the fund was impound¬ 
ed.—Taylor v. Wilbur, 16 P.2d 457, 
170 Wash. 265. 

(2) Where shortly after garnish¬ 
ment, garnishee bank failed, causing 
defendant in garnishment to lose de¬ 
posit, if garnishment was improper¬ 
ly sued out, defendant in garnish¬ 
ment would be entitled to recover as 
damages the loss of its moneys, with 
interest, less dividends received.— 
American Surety Co. of New York v. 
Florida Nat. Bank & Trust Co., C.C. 
A.Pla, 94 P.2d 126. 

Xu oase in which aixestton was not 
actually decided, it was said that 
there “may, of course, under special 
circumstances, be additional dam¬ 
ages, such as the actual loss of the 
money.”—^James v. Cannell, 237 P. 
8, 9, 135 Wash. 80, opinion adhered 
to on rehearing in banc 246 P. 304, 
139 Wash. 702. 

46L Ala.—^Mobile Furniture Commn. 
Co. V. Little, 19 So, 443, 108 Ala. 
399—^Alabama State Land Co. v. 
Reed, 10 So. 238, 99 Ala. 19. 
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47. Ala.—Mobile Furniture Commn. 
Co. v. Little, 19 So. 443, 108 Ala. 
399. 

48. Difference between value of non¬ 
productive stock and value of notes 
which could have been collected, in¬ 
cluding the stipulated interest was 
recoverable.—Foster v. Bennett, Tex. 
Civ.App., 152 S.W. 233. 

49. Doss Of time 

Value of time of defendant in gar¬ 
nishment devoted to adjustment of 
his finances to meet the situation cre¬ 
ated by g^arnishment has been regard¬ 
ed as too speculative to Justify a re¬ 
covery therefor.—James v. Cannell, 
237 P. 8, 135 Wash. 80, opinion ad¬ 
hered to on rehearing in banc 246 
P. 304, 139 Wash. 702. 

Doss of services of agent 

Estimated loss from dispensing 
with services of competent and elH- 
cient agent because process of gar¬ 
nishment and attachment was served 
on him, thus Impounding all moneys 
! and properties which would come in¬ 
to his hands, is too uncertain, specu¬ 
lative. and remote to be recovered 
on attachment bond for wrongful is¬ 
suance of attachment.—^Massachu¬ 
setts Bonding & Insurance Co. v. U. 
S. Conservation Co., 114 S.E. 62, 29 
Ga.App. 80. 

50. Ala.—^Pounds v. Hamner, 57 Ala. 
342. 

5L Ga.—Collins v. Myers, 117 S.E. 
265, 30 Ga.App. 151. 

52. Iowa.—^Peters v. Snavely-Ash- 
ton, 122 N.W. 836, 144 Iowa 147, 
modifying and overruling petition 
for rehearing 120 N.W. 1048, 144 
Iowa 147. 

Wash.—James v. Cannell, 237 P. 8, 
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ing in the garnishment proceeding,5^ are recover¬ 
able; but it has been held or recognized that there 
cannot be any recovery on the bond for expenses 
incurred in defense of the garnishilient suit.^^ The 
right to recover, on a bond con(#tioned to prose¬ 
cute the main action with effect or to pay damages 
which may be sustained by reason of the attach¬ 
ment, the amount of attorney’s fees and of other 
expenses incurred in obtaining the quashing of a 
writ of foreign attachment, and to effect the dis¬ 
charge of a person summoned as garnishee has been 
denied where there is no basis for recovery of dam¬ 
ages on the bond because, in the main action, the 
court did not have jurisdiction to enter any judg¬ 
ment, either in rem or in personam, against de¬ 
fendant in such action, in view of want of any 
gamishable property in the hands of the person 
summoned as garnishee and of want of a general 
appearance by such defendant.^^ xhe right of de¬ 


fendant to recover for fees of attorneys and ex¬ 
penses incurred for the purpose of dissolving an at¬ 
tachment in a case in which a person was sum¬ 
moned as garnishee has been denied where defend¬ 
ant was not served in the attachment proceeding 
and did not appear therein,56 particularly where the 
efforts of the attorneys were directed toward in¬ 
ducing a person other than the garnishee to release 
funds of defendant held by such other.57 

It has been laid down broadly that usually there 
can be no recovery for attorney’s fees or other le¬ 
gal expenses or costs incurred in defending the orig¬ 
inal action on the merits,®^ but it has been held or 
recognized that there may be a recovery for attor¬ 
ney’s fees incurred in defending the main or orig¬ 
inal action, where a trial of such action on the mer¬ 
its is necessary to obtain a dissolution of, or to de¬ 
feat, the garnishment,and that a like rule Ob- 


9, 135 Wash, so, opinion adhered 
to on rehearinff in banc 246 P. 804, 
139 Wash. 702. 

28 C.J. p 536 note 50. 

Tees paid or obUfiration therefor In¬ 
curred 

(1) Reasonable fees of attorney, 
which defendant in garaishment has 
paid or has obligated himself to pay, 
in obtaining the discharge of the 
writ of garnishment, are recoverable. 
—James v. Cannell, 237 P. 8, 135 
Wash. 80, opinion adhered to on re¬ 
hearing in banc 246 P. 304, 139 Wash. 
702. 

(2) Reasonable fees of attorney j 
necessarily incurred to procure the 
vindication of defendant’s rights are 
recoverable in his action on the bond, 
even though such fees have not ac¬ 
tually been paid before the trial of 
such action.—Collins v. Myers, 117 
S.R 265, 30 Ga.App. 151. 

(3) Where the statute providing 
for a garnishment bond prescribes 
the inclusion of the item of attor¬ 
ney's fees, it has been held that, 
under a bond in substantial compli¬ 
ance with the statute, although it 
does not include a reference to at¬ 
torney’s fees, a recovery may be had 
for attorney’s fees which defendant 
has necessarily paid, or obligated 
himself to pay, in contesting the 
garnishment.—Oklahoma State Bank 
of Ada V. Reed, 288 P, 281. 143 Okl. 
131,. 85 A.Ii.R. 635. 

53. garnishment on void Judgment 
Where Judgment on which garnish¬ 
ment issued was invalid, expenses 
consisting of reasonable attorney’s 
fees incurred by defendant in defend¬ 
ing garnishment proceedings consti¬ 
tuted damages sustained because of 
suing garnishment, and were re¬ 
coverable from plaintiff and plain- 
tMtg uudsr .Code 1933 $ 46- 


102.—Cohen v. Nichols, 188 S.B. 48, 
54 Ga.App. 394. 

54, Ala.—Hays v. Anderson, 57 Ala. 
374. 

Tex.—^Heidemann ^v. Martinez, Civ. 

App., 173 S.W. 1166. 

55- Del.—^Moffatt Tunnel Improve¬ 
ment Dist. V. U. S. Fidelity & 
Guaranty Co., 185 A. 186, 7 W.W. 
Harr. 473. 

66 . Mo.—State ex reL and to Use of 
Leach v. American Surety Co. of 
New York, 242 S.W. 983, 210 Mo. 
App. 203. 

67- Mo,—State ex rel. and to Use 
of Leach v. American Surety Co. 
of New York, supra. 

58- Ala.—Ramage v. Neville, 124 So. 
387, 388, 220 Ala. 147, citing Coiv 
pus Jnxis. 

28 C.J. p 536 note 52. 

Xs. georgia 

(1) The rule has been announced 
that, in an action on a bond given 
to obtain the process of garnishment, 
there cannot ordinarily be a recov¬ 
ery for attorney’s fees or other ex¬ 
penses incurred in defending the 
main or original suit on the merits. 
—^Mumford v. Mechanics* Loan & 
Savings Co., 154 S.B. 466, 41 Ga.App. 
748—^Leathers v. Waters, 134 S.EL 
806, 35 Ga.App. 757. 

(2) This rule has been recognized 
in view of the want of any stipula¬ 
tion for such fees and expenses in 
such bond.—^Karsman v, B^itrelle, 161 
S.B. 375, 44 Ga.App. 285. 

(3) On the other hand, the view 
has been taken that, where an at¬ 
tachment is sued out and levy thereof 
is made by garnishment, reasonable 
attorney’s fees necessarily expended 
in defense of the attachment suit and 
other reasonable and necessary ex¬ 
penses incurred in vindication of the 
rights of the successful defendant in 
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such suit, are recoverable by him 
in an action on the attachment bond. 
—Fourth Nat. Bank of Cincinnati v. 
Mayer, 24 S.B. 453, 96 Ga. 728— 
Massachusetts Bonding & Insurance 
Co. v. U. S. Conservation Co., 114 S. 
R 62, 29 Ga.App. 80. 

59- Mo.—State v. McHale, 16 Mo. 
App. 478. 

Wash.—Olsen v. National Grocery 
Co., 130 P.2d 78, overruling McGill 
V. W. P. Puller & Co., 88 P. 1038, 
45 Wash. 615, and Seattle Crock¬ 
ery Co. V. Haley, 33 P. 650, 6 Wash. 
302, 36 Am.S.R. 156 in so far as in 
conflict. 

Judgment in main action for plalntUf 
therein 

The right to recover for attorney’s 
fees incurred in original or main 
action has been recognized or upheld, 
where plaintiff in such action recov¬ 
ered Judgment, apparently for nomi¬ 
nal damages, and where, apparently, 
the wrongfulness of the attachment 
was not determined in such action.— 
Taylor v. Wilbur, 31 P.2d 1016, 177 
Wash. 437—Taylor v. Wilbur, 16 P. 
2 d 457, 170 Wash. 266. 

Amount recoverable for attorney’s 
fees 

(1) Judgment allowing plaintiff, re¬ 
covering on garnishment bond only, 
in action on both attachment and 
garnishment bonds, amount claimed 
as attorneys’ fees for combined serv¬ 
ices in both attachment and garnish¬ 
ment proceedings was modified to al¬ 
low only such proportion thereof as 
amount in garnishment fund bore to 
that In attachment fund.—^Taylor v. 
Wilbur, 81 P.2d 1016, 177 Wash. 437. 

(2> It has been held, in view of 
the evi.ience in the particular case, 
that the amount awarded as attoi> 
ney’s fees was not excessive,—Olsen 
V. National Grocery Go., Wash., 130 
1 P.2d 78. 
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tains, under such circumstances, as to other expens¬ 
es incurred in defending in the main or original ac- 
tion.®® 

While the right to recover the expense of the 
action on the bond has been denied,®^ under some 
statutes a reasonable attorney's fee may be allowed 
as part of the costs.®^ 

Mitigation of datnages. Failure of defendant in 
garnishment to obtain a release of funds, impound¬ 
ed under the process of garnishment, by giving a 
bond, does not defeat his right to recover on the 
garnishment bond damages which are the natural 
and probable result of the garnishment.^^ 

c. Exemplary Damages 

Under some circumstance;; exemplary damages are 
recoverable for a breach of a garnishment bond. 

Where the garnishment is not only wrongful, but 
vexatious or malicious as well, defendant suing for 
breach of the garnishment bond may, according to 
some cases, recover exemplary damages in addition 
to actual damages,®^ provided, in some jurisdictions, 
there is also a want of probable cause.®^ 

§ 302. - Enforcement by Action or Coun¬ 

terclaim 

a. General considerations 

b. Time to sue and conditions precedent 

c. Defenses 

d. Parties 

e. Pleading 

f. Issues, proof, and variance 

g. Evidence 

h. Trial 


a. General Considerations 

An Independent or separate action usually will lie to 
enforce liability on a garnishment bond, and some stat¬ 
utes authorize enforcement of the bond by a counterclaim 
in the original action. 

A cause of action for breach of the garnishment 
bond may be enforced by an independent or sepa¬ 
rate suit,®® or, under the provisions of some stat¬ 
utes, either by independent suit or by a counterclaim 
in the original suit.®*^ 

Defendant in garnishment may sue for breach of 
a condition of a bond, based on the invalidity of 
the judgment on which the process of garnishment 
was issued for want of service of process in the 
action in which such judgment was obtained, not¬ 
withstanding such defendant has a statutory right 
of action for damages against an officer for making 
a false return.®® Defendant in garnishment may 
maintain a cross action on the bond for damages 
notwithstanding he also bases his action on tort for 
reckless and malicious conduct in connection with 
the garnishment.®® 

The courts of some states hold that, where de¬ 
fendant did not appeal from judgment rendered 
against him sustaining the garnishment proceedings, 
he cannot maintain suit on the bond for damages al¬ 
leged to have been sustained through wrongful is¬ 
suance and service of the garnishment process;^® 
but under some statutes the fact that plaintiff is 
successful in the contest with the garnishee does 
not preclude defendant from bringing an action on 
the bond and testing the grounds of the garnish¬ 
ment in order to show that it was wrongful and 
therefore a breach of the bond, provided he has not. 


60u Mo.—State v. McHale, 16 Mo. 
App. 478. 

Kq^eases in o'btaialXLg’ and produciiLflr 
witnesses 

III.—ISnglish Canning & Mfg. Co. v. 

John Sexton & Co., 222 IlLApp. 110. 
Wash.—Olsen v. National Grocery 
Co., 130 P.2d 78. 

61. Ala.—^Hays v. Anderson, 67 Ala. 
374. 

68 : Iowa.—^Peters v. Snavely-Ashton, 
120 N.W. 1048, 144 Iowa 147. modi¬ 
fied on other grounds and petition 
for rehearing overruled 122 N.W. 
836, 144 Iowa 147. 

66 . 3^ss of fund tlizonglL Insolvency 
of gaznisliee 

The rule stated in the text was an¬ 
nounced in a case In which a recov¬ 
ery on garnishment bond for dam¬ 
ages for loss of garnished fund 
through insolvency of garnishee was 
sought.—^American Surety Co. of 
New York v. Florida Nat. Bank & 
T^t Co.. C.C.A.Pla, 94 P.2d 126. 

38 C. J.S.-^ 


64. Ala—^Mobile Furniture Commn. 
Co. V. Little, 19 So. 448, 108 Ala 
399. 

28 C.J. p 536 note 56. 

Question for Jury see infra S 302. 

65. Tex.—^Heidemann v. Martinez, 
Civ.App.. 173 S-W, 1166. 

66 . Okl.—Oklahoma State Bank of 
Ada V. Heed. 288 P. 281. 143 Okl. 
131, 85 A.L.R. 635. 

28 C.J. p 536 note 68. 

Sffeot of pezanlssive statute author, 
isdng recovery on motion 
A permissive statute authorizing 
defendant In the original suit to re¬ 
cover his damages if garnishment is 
discharged on motion prior to final 
Judgment does not prevent an in¬ 
dependent suit .on the bond.—Okla¬ 
homa State Bank of Ada v. Reed, su¬ 
pra 

67. Iowa—^Peters v, Snavely-Ashton, 
120 N.W. 1048, 144 Iowa 147. mod¬ 
ified on other grounds and petition 
for rehearing overruled 122 N.W. 
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836, 144 Iowa 147—Insell v. Ken¬ 
nedy, 94 N.W. 456, 120 Iowa 234. 
Za Texas the right to enforce a 
garnishment bond by cross action in 
the original suit has been recognized. 
—Commonwealth of Massachusetts v. 
Davis, Civ.App.. 160 S.W.2d 643, re¬ 
versed in part on other grounds. Sup., 
168 S.W.2d 216. 

68 . Ga—Cohen v. Nichols, 188 S.E. 
48, 54 GaApp. 394. 

Bemedy of defendant Is not con¬ 
fined to the statutory right of action 
against the ofilcer who made the 
false return.—Cohen v. Nichols, su¬ 
pra 

69. Tex.—Commohwealth of Massa¬ 
chusetts V. Davis, Civ.App., 160 S. 
W.2d 543, reversed on other 
grounds, Sup^ 168 S.W.2d 216. 

79. Okl.—Fleming v. Gillespie, 64 P. 
653, 7 Okl. 430. 

Binding and conclusive effect on de¬ 
fendant of Judgment against gar¬ 
nishee generally see supra S 293. 
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tinder the option afforded him by the statutes, con¬ 
tested such grounds on the trial of the main suit.7i 

b. Time to Sue and Conditions Precedent 

Soine statutes permit the bringing of an action on 
the garnishment bond either before or after the de¬ 
termination of the cause in which the bond was given. 

Under the terms of some statutes a suit for breach 
of the garnishment bond may be brought either be¬ 
fore or after the determination of the cause in which 
the bond was executed.72 

The failure of defendant to file a plea in abate¬ 
ment, the sustaining of which would give rise to a 
cause of action on the bond, does not prevent him 
from maintaining an action on the bond to recover 
for a breach of another condition to prosecute the 
action with effect and without delay.73 At least as 
to expenses which are taxable as costs, the gar¬ 
nishee cannot recover on the bond for expenses un¬ 
less they were adjudged as costs in his favor in the 
garnishment proceedings^ 

c. Defenses 

Belief of the plaintiff in the main action that gar¬ 
nishment was necessary does not defeat a claim for 
actual damages for wrongfully suing out garnishment, 
but such belief may defeat a claim based on an allega¬ 
tion that garnishment was sued out vexatiously; obligors 
on the bond are usually estopped to set up as a defense 
defects in the proceeding to obtain the garnishment. 

The belief of plaintiff in the original suit that gar¬ 
nishment was necessary to obtain satisfaction of 
the debt due him from defendant, and the indebted¬ 
ness and insolvency of defendant alone, do not con¬ 
stitute a defense, in an action on the garnishment 
bond, to the claim of defendant in the original suit 
of actual damages from wrongfully suing out the 
garnishment ;75 but an honest belief, founded on 
reasonable grounds, that the writ was necessary 
may furnish a defense against recovery as for its 
vexatious suing outJ^ 

A stipulation for the sale, under joint control of 
the parties to the garnishment proceeding, of perish¬ 
able property impounded under the writ of garnish¬ 
ment and action taken pursuant to such stipulation 
may not be relied on successfully as a defense to 


an action on the garnishment bond, on the theory 
that such stipulation superseded and discharged the 
bond, since the absolute dominion of defendant in 
garnishment which was ousted by the writ of gar¬ 
nishment was not restored by the stipulation.77 

Plaintiff in the main action and the sureties on 
his bond to procure garnishment are estopped to 
set up as a defense to an action thereon after the 
garnishee's discharge that the writ was improperly 
issued because no affidavit in attachment was filed.78 

d. Parties 

One of several obligees named in a garnishment bond 
usually may sue on the bond without joining his coSbIi. 
gees where only the property of the obligee who sues is 
affected by the garnishment. 

Where the interests of two obligees named in a 
statutory garnishment bond are several and not 
joint, or where the separate property of only one 
is affected, such obligee may maintain an action 
alone to recover his damages from the wrongful 
garnishment without joining his co6bligee.73 
Where, although by the terms of the bond it is for 
the benefit of defendant or the garnishee, the state 
or another person is named as obligee therein, suit 
on the bond may and should be brought in the name 
of the obligee for the use and benefit of the real 
party in interest.^^ So defendant in garnishment 
may maintain an action on the bond notwithstanding 
the bond runs to the clerk of court, instead of to 
such defendant as required by the applicable statute, 
where the bond was made for the benefit of such 
defendant and the parties intended to comply with 
the statute.si 

Persons entitled to enforce bond in general are 
considered supra § 300. 

e. Pleading 

The pleading of the party who seeks to enforce lia¬ 
bility on a garnishment bond may and should allege facts 
showing a breach of condition and a predicate for the re¬ 
covery of damages. 

The pleadings in actions for breaches of garnish¬ 
ment bonds are governed by the rules which regu¬ 
late the pleadings in civil actions generally.^^ 


*71. Ala.—^Dishmau v. Griffis. 73 So. 
966, 198 Ala. 664. 

73. Ala.—^Liversa^e v. Gibson. 133 
So. 716, 222 Ala. 672—^Dishman v. 
Griffis, 73 So. 966, 198 Ala. 664-— 
Barber v. Perrill, 67 Ala. 446. 

"Whether prior judgrment sustaininiT 
garnishment precludes action on 
bond see supra subdivision a of 
this section. 

■78; Mo.—State Beldsmeler, 56 
Ma 226. 


74. Mo.—State v. Bick. 36 Mo.App. 
114. 

75- Ala.—^Mobile Furniture Commn. 
Co. V. Little, 19 So. 448, 108 Ala. 
399. 

28 C.J. p 536 note 64. 

78. Ala,—^Alabama State Land Co. 

V. Beed. 10 So. 238, 99 Ala 19. 
77- Wash.—^Hansen v. Perham Fruit 
Co.. 223 P. 1036, 128 Wash. 600. 
78. Ind.—^Davis v. Bickel, 58 N.R 
207, 26 Ind.App. 378. 

28 C.J. p 536 note 66. 

594 


79. Wash.—^Harrington v. Gordon, 80 
P. 187, 42 Wash. 692. 

80- Mo.—^Barnes v. Webster, 16 Mo. 
258. 57 Am.D. 232—State v. Stipp, 
App.. 179 S.W. 723. 

81. Ariz.—Began v. O'Steen, 53 P* 
2d 861, 47 Aria 87. 

88 . Ala—Hays v. Anderson, 57 Ala 
374. 

Mo.—State v. Stipp, App., 179 S.W. 
728. 
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There may and should be allegations of facts show¬ 
ing a breach of conditions^ and a predicate for the 
recovery of damages.^^ 

Where defendant fails to object to the petition, or 
presents only general objections, every intendment 
which can reasonably be drawn will be indulged in 
favor of its sufficiency.SS 

f. Issues, Proof, and Variance 

Damages resulting from wrongful garnishment must 
be proved, and only such evidence as is admissible under 
the pleadings should be received, In an action on a bond 
to enforce liability for a wrongful garnishment. 

In a suit on a bond to recover for a wrongful gar¬ 
nishment, damages therefrom must be proved,^^ 
even in case of a garnishment of money.^^ 
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The evidence must be confined to that admissi¬ 
ble under the pleadings. 

g. Evidence 

The burden of proving a breach of condition of the 
bond is on the plaintiff in an action on the bond; gen¬ 
eral rules as tb the admissibility of evidence apply. 

The burden of proof as to the essentials of the 
cause of action is on plaintiff in an action on the 
bondjS® but, according to some cases, plaintiff need 
not furnish data on which the jury may ascertain 
with reasonable certainty the amount of exemplary 
damages.®® 

Proof that the main or original action was dis¬ 
missed for want of prosecution does not create a 
presumption that the writ of garnishment was im- 
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83. Tex.—^Poster v. Bennett, Civ. 

App., 152 S.W. 333. 

28 C.J. p 537 note 71. 

Bond conditioned to proseente suit 
witli effect 

In an action on foreigrn attachment 
bond, conditioned to prosecute suit 
with effect, allegration that court, on 
motion of defendant in the suit made 
on special appearance, entered an or¬ 
der vacating* the attachment, Quash¬ 
ing service and return, and discharg¬ 
ing the garnishee shows, for pur¬ 
pose of demurrer, the entry of final 
judgment against plaintiff in the at¬ 
tachment suit, and, therefore, assigns 
a breach of the condition of the bond. 
—^Moffat Tunnel Improvement Dlst. 
V. U. S. Fidelity & Guaranty Co., 185 
A. 186, 7 W.W.Harr., Del., 473. 

Bond conditioned on improper sTiing 
ont of writ 

There is authority for the view 
that, where the bond is conditioned 
that if plaintiff in the main or orig¬ 
inal action shall pay all costs and 
damages defendant in such action 
shall sustain in consequence of plain¬ 
tiff improperly suing out the writ of 
garnishment the bond is to be null 
and void, the party who seeks to 
recover on the bond must specifically 
allege wherein the suing out of the 
writ of garnishment was wrongful; 
an allegation that the main or origi¬ 
nal action was dismissed for want 
of prosecution is not sufficient to 
show that the writ of garnishment 
was improperly sued out, in the ab¬ 
sence of any decisions or statute 
making a discontinuance of, or fail¬ 
ure to prosecute, the main or origi¬ 
nal action the equivalent of an im¬ 
proper or wrongful suing out of the 
writ of garnishment.—^American 
Surety Co. of New Tork v. Florida 
Nat. Bank & Trust Co., CC.A.Fla., 
94 F.2d 126, law of Florida involved. 
S4. Tex.—Heidemann v. Martinez, 

Civ.App., 173 S.W. 1166. 

28 C.J. p 637 note 72. 


Special damages 

If special damages are claimed, the 
party seeking to recover must allege 
facts giving rise to such damages 
and showing notice to the party from 
whom recovery is sought.—Common¬ 
wealth of Massachusetts v. Davis, 
Tex.Civ.App., 160 S.W.2d 543, re¬ 
versed in part on other grounds, Sup., 
168 S.W.2d 216. 

Allegations held insufficient 

<1) In an action on a bond con¬ 
ditioned to prosecute the main ac¬ 
tion with effect or to pay costs 
awarded to defendant, together with 
damages which defendant may have 
sustained by reason of the attach¬ 
ment, given in an action commenced 
by writ of foreign attachment served 
on a named grarnishee, a demurrer 
to the declaration, based on the claim 
that the damages alleged in the dec¬ 
laration were not recoverable, was 
sustained because of want of an al¬ 
legation that any property of defend¬ 
ant in the main action had been 
attached or was in the hands of the 
named garnishee at the time such 
garnishee was notified of the attach¬ 
ment or at any time after or before 
the garnishee had entered its plea to 
the writ, it further appearing from 
the declaration that defendant in the 
main suit did not enter a general ap¬ 
pearance in such suit.—^Moffat Tun¬ 
nel Improvement Dist. v. U. S, Fidel¬ 
ity & Guaranty Co., 185 A. 186, 7 W. 
W.Harr., Del, 473. 

(2) In this connection the view 
was expressed that various state¬ 
ments in copies, attached to the dec¬ 
laration, of the answer made by the 
named garnishee when summoned 
as such and of the bond could not, 
for the purpose of the demurrer, be 
considered as allegations showing Ju¬ 
risdiction over property of defendant 
in the main action, and that, even 
if they could be so considered, it 
would be impossible to draw any in¬ 
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ference from such statements, when 
read together, in support of such ju¬ 
risdiction.—Moffat Tunnel Improve¬ 
ment Dist. V. U. S. Fidelity & Guar¬ 
anty Co., supra. 

85- Mo.—State v. Stipp, App., 179 
S.W. 723—Foster v. Bennett, Civ. 
App., 132 S.W. 233. 

28 C.J. p 537 note 70. 

88 . Ky.—^Tripp v. Hymer, 99 S.W. 

330, 30 Ky.Li. 624. 

Special damages 

There must be proof of facts giv¬ 
ing rise to special damages and 
showing notice to the party from 
whom recovery is sought.—Common- 
w’ealth of Massachusetts v. Davis, 
Tex.CJv.App., 160 S.W.2d 543, re¬ 
versed in part on other grounds. 
Sup., 168 S.W.2d 216. 

87. Ky.—Tripp v. Hymer, 99 S.W. 
330, 30 Ky.L. 624. 

88 . Iowa.—Insell v. Kennedy, 94 N. 
W. 456, 120 Iowa 234. 

Mo.—State v. McHale, 1$ Mo.App. 
478. 

28 C.J. p 537 note 75. 

89. Ala.—^Mobile Furniture Commn. 
Co. V. Little, 19 So. 443, 108 Ala. 
399. 

Bond condiUoaed on Improper suing 
ont of writ of garnishment 
In suit on garnishment bond con¬ 
ditioned that, if complainant should 
pay all costs and damages defendant 
might sustain in consequence of com¬ 
plainant's improperly issuing out 
garnishment writ, bond should be 
void, defendant In garnishment pro¬ 
ceeding had burden of proving that 
the garnishment writ was Improperly 
issued.—^American Surety Co. of New 
York V. Florida Nat. Bank & Trust 
Co., C.C.A.Fla., 94 F.2d 126, law of 
Florida involved. 

90. Ala.—Mobile Furniture Commn. 
Co. V. Little. 19 So. 443, 108 Ala. 
399. 
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amount of the liability, and to confer on plaintiff a 
right to enforce the bond in an appropriate proceed¬ 
ing, and a judgment against the garnishee is not a 
condition precedent to liability on such a bond.^^ 
It is immaterial, so far as the liability of the sure¬ 
ties is concerned, that the garnishee is not liable or 
has been discharged,and, according to some cas¬ 
es, the obligors are liable if judgment has been re¬ 
covered in the main action, without regard to wheth¬ 
er the garnishment proceedings were regular.2i 

The full amount of the judgment or recovery 
against defendant is recoverable on such a bond,22 
regardless of the amount impounded by the garnish¬ 
ment,23 and, under some statutes at least, costs 
awarded to plaintiff are also recoverable.^^ Accord¬ 
ing to some cases, interest on the amount of the 
judgment against defendant from the date of the 
judgment is recoverable in an action on the bond.^s 

Liability on such a bond is not limited by the 
amount stated in the affidavit for garnishment,^^ or 
by a recital in the summons, served in the main ac¬ 
tion on defendant, that plaintiffs claim does not ex¬ 


ceed a specified amount.27 So, also, the amount 
of liabilit}" is not affected by the amount claimed 
in the ad damnum clause in the declaration in the 
main action, which was filed after the bond was giv¬ 
en, 28 or by an amended declaration increasing the 
amount claimed.23 

The operation and effect of a dissolution bond in 
general is discussed supra § 274. 

Liability dependent on judgment against garnishee 
and the like. The condition of a dissolution bond 
for the pa 3 nnent of a judgment on the gamish- 
ment,30 or for the payment of the amount of such 
judgment as may be rendered against the gar- 
nishee,3i has been construed to mean for the pay¬ 
ment of such a judgment as could have been ren¬ 
dered against the garnishee if the dissolution bond 
had not been given. Accordingly, the view has 
been taken that a judgment against the garnishee is 
not required in order to fix liability on the bond, 32 
but it must appear that plaintiff would have been 
entitled to a judgment against the garnishee if the 


tion.—^Kolatch v. I. Rome & Sons, 230 
P. 135, 131 WaslL 320. 

JtLdfirment a^fainst one defenaant 
Judgement against only one of sev¬ 
eral defendants was sufficient to dx 
liability on a common-law or volun¬ 
tary bond conditioned to pay the 
amount of the judgment which may 
be rendered against defendants in 
the action, notwithstanding the main 
or original action was dismissed, on 
demurrer, as to defendants in such 
action who signed the bond and who 
were defendants In the action on the 
bond, and the only defendant against 
whom judgment was rendered did not 
sigm the bond and was not a creditor 
of the garnishee.—O'Harrow v. Pfut- 
zenreuter, 213 N.W. 17, 61 S.D. 221— 
23 C.J. p 538 note 2 [c]. 

19. Vt.—^Rich V. Sowles, 26 A. 585, 
65 Vt. 136. 

20. Vt.—Rich V. Sowles, supra, 

21 . OkL—St. Louis Cordage Mills v. 
Western Supply Co., 154 P. 646, 
54 OkL 757. 

22 . Ala.—Bank of Menlo v. J. K. 
Arnold & Co., 68 So. 699, 13 Ala. 
App. 462. 

Okl.—St. Louis Cordage Mills v. 
Western Supply Co., 154 P. 646, 
54 OkL 757. 

Wis.—GUst V. Bquitable Surety Co., 
151 N.W. 882, 161 Wis, 79. 

23. Wis,—Gist V. Bquitable Surety 
Co„ supra., 

24. Ala.—^Bank of Menlo v. J, H. 
Arnold & Co., 68 So. 699, 13 Ala. 
App. 462. 

25. Wis.—Gist V. Bquitable Surety 
Co., 151 N.W. 382, 161 Wis. 79. 


2S. Mich,—Shambleau v. Hoyt, 251. 
N.W. 778, 266 Mich. 560. 

27. Mich.—Shambleau v. Hoyt, su-! 
pra. 

28. Mich.—Shambleau v. Hoyt, su¬ 
pra. 

Wis.—Gist V. Equitable Surety Co., 
161 N.W. 382, 161 Wis. 79, 

I3L Fexmsylvaaia 

In the case of a bond given to dis¬ 
solve a writ of foreigrn attachment 
after the attachment of a bank de¬ 
posit, which bond was conditioned to 
pay the debt or damages, interest, 
and costs that may be recovered, it 
was held that the amount of the debt 
or damages was measured by the 
sum demanded in the affidavit of the 
cause of action and that the liabil¬ 
ity on the bond was fixed by such 
amount.—Commonwealth v. Baxter, 
84 A 136, 235 Pa. 179, 42 L,R.A,N.S., 
484. 

29. Mich.—Shambleau v. Hoyt, 261 
N.W. 778, 266 Mich. 660. 

To. Pesnsylvaaia in the case of a 
bond given to dissolve a writ of for¬ 
eign attachment after the attach¬ 
ment of a bank deposit, the liability 
on the bond, which in terms was 
conditioned for payment of the debt 
or damages, interest, and costs that 
may be recovered, could not be ex¬ 
tended by an amendment increasing 
the amount of damages claimed in 
the original affidavit of the cause of 
action.—Commonwealth v. Baxter, 84 
A 136, 236 Pa. 179, 42 L.R.A,N.S.. 
484. 

3Q. U.S.—^Klipstein v. Alien-Miles 
Co.. Ga., 136 F. 386, 69 C.C.A. 229, 
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law and statute of Georgia in¬ 
volved. 

28 C.J. p 538 note 3 [a]. 

31. Ala,—Collins v. Baldwin, 19 So. 
862, 109 Ala. 402. 

28 C.J. p 538 note 3 Caj. 

32. Ala.—Collins v. Baldwin, supra. 
28 C.J. p 588 note 3 [a], [h]. 

Xn Georgia 

(1) It has been stated broadly, 
that a judgment against the gar¬ 
nishee is a condition precedent to a 
judgment on the dissolution bond.— 
Smith V. Kennedy, 64 S.B. 731, 126 
Ga. 830—Garden v. Crutchfield, 37 S. 
B. 368, 112 Ga. 274—28 aj. p 638 
note 3. 

(2> Judgment on the garnishment 
has been construed to mean, however, 
a judgment determining what was 
the fund or property in the hands 
of the garnishee and its value, and 
that the same was subject to gar¬ 
nishment.—Garden v. Crutchfield, su¬ 
pra. 

Xn Texas 

(1) With respect to a bond condi¬ 
tioned to pay any judgment which 
may be rendered against the gar¬ 
nishee, the view has been expressed 
that, without such a judgment, there 
cannot be any liability on the bond.— 
Sullivan v. King, Civ.App., 80 S.W. 
1048. 

(2> A contrary view has, however, 
been taken.—Modem Dairy & Cream¬ 
ery Co. V. Blanke & Hauk Supply Co., 
Civ.App., 116 S.W. 164. 

Propriety of judgment against gar¬ 
nishee where dissolution bond giv¬ 
en see supra S 274. 
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dissolution bond had not been given.33 

With respect to bonds of this general tj'pe, a 
judicial determination, in an appropriate proceed¬ 
ing, of what the liability of the garnishee would 
have been if the dissolution bond had not been giv¬ 
en, including the amount of such liabilityor a 
judgment determining what was the fund or prop¬ 
erty in the hands of the garnishee, its value, and 
that it was subject to garnishment,35 is necessary to 
fix liability on the bond, and a judgment for plain¬ 
tiff against defendant in the main or original action 
is not of itself sufficient.36 A judgment in the main 


action for plaintiff against defendant also is neces¬ 
sary* to create liability on some bonds of this type,®" 
and such judgment must be against defendant alone 
and not against him jointly with the surety on the 
bond.®® 

The obligors in such bonds are not liable for the 
amount of recovery in the main action of plaintiff 
against defendant, without regard as to whether or 
not the garnishee would have been liable to defend¬ 
ant for such amount.®® The liability of the obligors 
on the bond includes,**® and, in general, is limited 


23. Ala.—Guilford v. Reeves, 15 So. 

CSl. 103 Ala. 301. 

28 C.J. p 638 note 3 [to]. 

34. Ala.—Yeager v. Self, 25 So. 777, 
121 Ala. 265—Collins v. Baldwin. 
19 So. 862, 109 Ala. 402. 

28 C.J. P 538 note 3. 

^I^aixaoii-law bond 

A toond given by defendant In the 
main action in which there was an, 
attempt to attach money in the hands 
of a third person, which toond, if 
valid and enforceable, was a com¬ 
mon-law obligation and was condi¬ 
tioned to satisfy and perform the 
Judgment of the court on the pro¬ 
ceedings in attachment, was not en¬ 
forceable, in the absence of a trial 
and Judgment on the attachment 
branch of the case determining 
whether the garnishee, at the date 
of the service of the attachment, 
actually held any funds which could 
have been subjected to payment of 
plaintiffs demands against defend¬ 
ant.—^Brashears v. Webb, 43 S.W. 417, 
19 Ky.L. 1324. 

35. In G^rgia 

(1) The rule stated in the text has 
been announced in considering the 
effect of a bond conditioned, under 
the terms of the statute, for pay¬ 
ment of Judgment that shall be ren¬ 
dered on garnishment.—Garden v. 
Crutchfield, 37 S.B. 368, 112 Ga. 274— 
28 C.J. p 538 note 3. 

(2) It has also been stated broad¬ 
ly that a Judgment against the gar¬ 
nishee Is a condition precedent to a 
judgment on the dissolution bond.— 
Smith V. Kennedy, 54 S.K 731, 125 
-Ga. 830—28 C.J. p 638 note 3. 

(3) Other statements to the effect 
that a Judgment against the gar¬ 
nishee or finding the funds subject 
to garnishment is necessary have 
been made.—^Roberts v. Seanor, 166 
S.B. 375, 46 GclApp. 5—^Haygood v. 
E. B. Clark Co., 118 S.E. 461, 30 Ga. 
App. 392—28 C.J. p 538 note 3. 

36L Ala.—Collins v. Baldwin, 19 So. 

862. 109 Ala. 402. 

28 CJ. p 538 note 3. 

37. U.S.—Kllpstein v. Alien-Miles 
Co.. Ga., 136 F. 386, 69 CC.A. 229, 


law and statutes of Georgia in¬ 
volved. 

Ga.—Cone v. Glidden Stores Co.. 136 
S.E. 170, 36 Ga.App. 246—^Haygood 
V. E. B. Clark Co., 118 S.E. 461. 
36 Ga.App. 392—Simerly v. Brooks, 
93 S.E. 1017, 21 Ga.App. 169. 

28 C.J. p 538 note 6. 

Xn Texas 

(1) The view has been taken that 
plaintiff in garnishment is not en¬ 
titled to a Judgment against the sure¬ 
ty on a replevy bond unless a valid 
final Judgment has been entered in 
the main action, and that the surety 
may plead and show want of such 
Judgment for the purpose of prevent¬ 
ing the entry of a Judgment on the 
bond.—Southern Surety Co. v. Texas 
Oil Clearing House, Com.App., 281 S. 
W. 1045, affirming, Civ.App., 266 S. 
W. 529. 

(2) Want of such judgment is de¬ 
fensive matter, however, and, where 
it has not been set up, theoretically 
a Judgment on the bond against the 
surety forecloses such defense and is 
conclusive in that regard until set 
aside in an appropriate proceeding.— 
Southern Surety Co. v. Texas Oil 
Clearing House, supra. 

E^ence soffloiest to show liability 
of pxixLoipal debtor 
In suit, in which administrator of 
deceased contractor was substituted 
for latter as defendant, for supplies 
furnished contractor and subcontrac¬ 
tor constructing reservoir for town, 
evidence was sufficient to support 
finding that contractor was original 
debtor, entitling creditor to recover 
against surety on dissolution bond. 
—Guarantee Title & Trust Co. v. 
Babbitt Bros. Trading Co., 53 P.2d 
734. 47 Arlz. 47. 

As to necessity of Judgment against 
principal defendant to authorize 
valid Judgment against garnishee 
in general see supra § 244. 

Effect of discharge in bankruptcy of 
defendant in garnishment on lia¬ 
bility of surety on dissolution bond 
see Bankruptcy 9 581. 

38; Ga.—Cone v. Glidden Stores Co., 
136 S.K 170, 36 Ga.App. 246. 
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39. Ala.—Collins v. Baldwin. 19 So. 

862, 109 Ala. 402. 

Other statement 

In the case of a bond conditioned, 
as pro\nded by statute, for payment 
of any Judgment that may be ren¬ 
dered against the garnishee or for 
the payment of the value of the prop¬ 
erty garnished, the Judgment on the 
bond is not necessarily for the 
amount of the judgment in the prin¬ 
cipal case, and there is no obligation 
to pay any Judgment which mav he 
rendered against defendant.—Federal 
Rubber Co. v. Pruett. 102 P.2d .75 
Ariz. 390. denying petition 98 P.2d 
849, 55 Ariz. 76. 126 A.B.R. 1238. 

Bond erroneonsly conditioned for 
payment of Judgment against de¬ 
fendant 

Where a bond given to dissolve a 
garnishee attachment issued on a 
I Judgrment was In form a bond for 
I dissolution of an attachment issued 
on original process, as provided for 
I by Code art 9 § 19. and, according- 
Iv, was conditioned to satisfy any 
Judgment that shall be recovered in 
the case, and such bond was regard¬ 
ed as a common-law bond to dissolve 
the garnishee attachment on the 
judgment, it was held that the 
amount of the judgment was not the 
measure of recovery.—Maryland Cas¬ 
ualty Co. V. Greenberg, 149 A. 662, 
159 Md. 40. 

40. Pull amouzLt subject to writ 

(1) The amount for which the obli¬ 
gors are liable on a replevy bond giv¬ 
en in garnishment proceeding is the 
full amount which was held subject 
to the writ of garnishment.—Stand¬ 
ard Savings & Loan Ass'n v. Snyder- 
Bell Grocer Co., Tex.Civ.App.. 4 S. 
W.2d 98—Seinsheimer v. Flanagan, 
44 S.W. 30. 17 Tex.Civ.App. 427. 

(2) In the absence of fraud, acci¬ 
dent, or mistake, on entry of judg¬ 
ment against garnishee, sureties* 
liability on defendant’s replevy bond 
becomes fixed for full amount which 
was subject to the writ.—Standard 
Savings & Loan Ass’n v. Snyder-Bell 
Grocer Co., supra—^Texas Co. v. Dis¬ 
ney, Tex.Civ.App., 279 S.W. 280. 
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to,^^ the amount of the money or the value of the 
property in the hands of the garnishee, which has 
been determined to be subject to the garnishment, 
with the further limitation that the recovery on the 
bond may not exceed the amount due on the judg¬ 
ment against the principal debtor.^^ Under some 
statutes judgment on a dissolution bond, conditioned 
tn pay the amount for which the garnishee may be 
found indebted or liable to defendant and the cost 
of the garnishment, should not include interest on 
the gross amount due from the garnishee to de- 
fendant.^3 

In the case of a bond conditioned for the pay¬ 
ment of any judgment recovered against defendant 
in the action or for the payment of an amount equal 
to the value of the money, property, and effects 
garnished, the value of such money, property, and 
effects in the hands of the garnishee at the time of 
service of process fixes the maximum liability of the 
surety, provided there is a showing of such value 
and it is less than the amount of the judgment 
otherwise the liability of the surety on the bond is 
the amount of the judgment against defendant in 


the main action.^® 

§ 305. -Release or Discharge of Sureties 

Amendments of pleadings, on the part of plaintilT 
in the main action, as to his cause of action or claim, 
or as to parties, do not necessarily discharge the surety 
on a dissolution bond, nor does the death of defendant in 
the main action; but a dismissal of the main action 
In toto may effect such discharge. 

The sureties on a bond given to dissolve the gar¬ 
nishment are not discharged by reason of an amend¬ 
ment of plaintiffs pleading by which the action is 
changed from one on express contract to one of 
quantum meruit, where the amount claimed and the 
transaction on which the claim is based remain the 
same;^® neither are the sureties discharged from 
all liability by an amendment which increases the 
amount of plaintifTs claim.‘^7 

In view of existing statutes which contemplate 
changes or amendments as to parties, it has been 
held or recogni?ed that the surety is not discharged 
from liability oiuthe bond because of changes made 
in parties defendant by leave of court,or because 
of an amendment of the name of plaintiff by leave 


Allowance not deducted | 

The judgment against garnishee, 
for which the principal and sureties 
on the bond are made liable by stat¬ 
ute, is the Judgment for the amount 
found to be in garnishee’s hands sub¬ 
ject to the writ, and not simply for 
that amount less the allowance made 
to garnishee personally for attorney’s 
fee and costs.—Seinsheimer v. Flana¬ 
gan. 44 S.W. 30, 17 Tex.Civ.App. 427. 

41, Ga,—Garden v. Crutchfield, 37 S. 

B. 368, 112 Ga. 274. 

Other statement 

In the case of a bond conditioned, 
purauant to statute, for payment of 
any judgment that may he rendered 
against garnishee or for the pay¬ 
ment of the value of the property 
garnished, the judgment on the bond 
is merely for the amount of the judg¬ 
ment rendered against garnishee or 
for the value of the property gar¬ 
nished.—^Federal Rubber Co. v. 
Pruett, 102 P.2d 88, 56 Ariz. 330, 
denying petition 98 P.2d 849, 55 Arlz. 
76, 126 A.L.R. 1238. 

Amount of indebtedness and costs 

Under a. bond conditioned to pay 
the amount for which garnishee may 
be found indebted or liable to defend¬ 
ant anq the cost of the garnishment, 
obligors were liable for the amount 
of the ihdebt^ness due from gar¬ 
nished'to defendant and for cost of 
the '! garnishment .—lEL L. Parsons 
Lumbir A Mfg. Co. v. Farrlor, 141 
1^. 69^, Ala. 61.; 

Aqiji^Wa^M tp ga^nihqie^, 

Ab ,to qteolye^ garnishment 


was conditioned on payment of judg¬ 
ment to be rendered on garnishment, 
principal and surety thereon were 
obligated to pay only the amount of 
judgment against garnishee and not 
sum awarded garnishee as expense 
In answering garnishment.—^Uuke v. 
Luke, 129 S.E. 443, 34 Ga.App. 284. 
Comxuoxulaw bond 
Where a bond given to dissolve 
garnishee attachment issued on a 
judgment w€ts in form a bond for 
dissolution of an attachment issued 
on original process, as provided for 
by Code Art 9 § 19, and, accordingly, 
was conditioned to satisfy wiy judg¬ 
ment that shall he recovered in the 
case, and such bond was regarded 
as a common-law bond to dissolve 
garnishee attachment issued on the 
judgment, it was held that, if there 
was any liability of surety, it was 
for such a sum as garnishee had' in 
hand for defendant, not exceeding 
the amount of the judgment and 
costs in the original action; in any 
event, if there was a breach of con¬ 
dition of the bond, plaintiff waaf en¬ 
titled to nominal damages in an. ac¬ 
tion .on the bond.—^Maryland Casualty 
Co. V. Greenberg, 149 A.. 562, 159 Md. 
40. 

42. Ga.^Garden v. Crutchfield, 37 
S.BI 368, 112 Ga. 274. 

43. Ala.— It, L. Parsons Lumber & 
Mfg. Co. V, Farrlor, 141 So. 696, 226 
Ala. 61. 

Interest for period aft^ bond given 
and money received by defends 
ant 

It was improper to include inter- 

6D£> 


est for period after defendant had 
given the dissolution bond and had 
collected money from garnishea— 
R. L. Parsons Lumber & Mfg. Co. 
V. Farrior, supra. 

44. Minn.—^Wilcox v. Conley, 210 N. 
W. 887, 169 Minn. 179. 

46. Minn.—^Wilcox v. Conley, supra. 
Zn case of failnre to identify prop¬ 
erty in hands of gamifOiee which was 
subject to garnishment, obligors are 
liable for the whole of the amount of 
the judgment against defendant in 
the main action.—Greengard v. Frets, 
65 N.W. 949, 64 Minn. 10. 

43i Wis.—Gist v. Equitable Surety 
Co., 161 N.W. 382, 161 Wis. 79. 

28 C.J. p 539 note 9. 

47. Pa,—Commonwealth v. Baxter, 
84 A. 136, 235 Pa. 179, 42 LuR.A, 
N.S., 484. 

48. R.L—Bedard v. Mahoney, 76 A 
113, 30 R.L 469, 136 Am.S.R. 965. 

28 C.J. p 539 note 13. 

Voluntary dismissal as to one of sev¬ 
eral defendants 

Plaintiff’s voluntary dismissal, 
with leave of court, of the main ac¬ 
tion as to defendant who gave a dis¬ 
solution bond, conditioned for the 
performance of the judgment in the 
main action, did not vary the obli¬ 
gation of the surety on such bond 
and release the obligors, where an¬ 
other defendant remained, against 
whom a judgment was recoverable 
—^Kolatch v. L Rome A Sons, 239 P. 
135, 131 Wash. 320. 
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of court.*^® It has been stated broadly, however, 
with respect to a bond given to release a garnishee 
attachment, that whatever destroys the attachment 
destroys the bond,so and it has been held that a 
judgment dismissing the main action in toto dis¬ 
charges the surety on a dissolution bond,Si and that, 
in view of a statutory provision limiting the bind¬ 
ing effect of amendments, a surety is not bound by 
an amendment substituting a new plaintiff in the 
original action, where surety did not have notice of 
the application for such amendment.®2 

It has been held that the death of defendant in the 
main action does not release the surety on a disso¬ 
lution or replevy bond.S3 Failure of plaintiff, on 
his appeal from a judgment in favor of defendant 
in the main action, which also provides for exoner¬ 
ation of a bond given to replevy garnished property 
and for release of the surety on such bond, to give 
a supersedeas bond and to serve notice of appeal 
on such surety does not discharge such surety from 
liability on the replevy bond, where such bond oper¬ 
ates as a common-law bond because it is not in ac¬ 


cord with statutory requirements as to bonds to re¬ 
plevy garnished property.S^ 

Payment by the obligors, pursuant to decree, to 
plaintiff's jttdgment creditor discharges their liabil¬ 
ity pro tanto.ss 

The effect of a discharge in bankruptcy of de¬ 
fendant in garnishment on liability of surety on 
dissolution bond is considered in Bankruptcy § 581. 

§ 306. -Summary Remedies 

Usually the liability of obligors on a bond to dis¬ 
solve a garnishment may be determined in the main ac¬ 
tion, and a summary judgment on such bond may be 
rendered after compliance with conditions precedent to 
liability thereon. 

Usually at least the liability of the principal and 
surety on a dissolution bond is determinable in the 
main action,®® and, on the rendition of the judgment 
in the main action or garnishment proceeding req¬ 
uisite to fix liability and the amount thereof, a sum¬ 
mary judgment may be rendered against defendant 
and the sureties on the bond.S7 Also some statutes 


49. Hecoffnizanee made ia coatem- 
platioa of statute 
In reachingr the conclusion stated 
in the text with regard to a dissolu¬ 
tion bond in attachment proceedings 
in aid, it was held that the recogniz¬ 
ance was given In contemplation of 
the Attachment Act. by which the 
recognizance was authorized, and 
which provided for the amendment 
of the names of parties plaintiff.— 
Marks v. Knofsky Co., 233 IlLApp. 
293. 

CSiaage ia parties plaintiff 

(1) In support of its conclusion 
that the surety remained liable, not¬ 
withstanding an amendment of the 
name of a party plaintiff, the court 
pointed out that the record did not 
show that there was any change in 
the parties plaintiff; it was said 
that, so far as the record showed, the 
parties plaintiff were the same after 
the amendment which authorized a 
change in the first name of one of 
the parties who were suing as part¬ 
ners. —Marks v. Knofsky Co., 233 Ill. 
.\pp. 293. 

(2) The view apparently was tak¬ 
en that the surety would have re¬ 
mained liable even though there had 
been a change in the parties plain¬ 
tiff, there having been no change in 
the nature of the claim nor In the 
character and extent of the surety^s 
llabWity.—^Marks v. Knofsky Co., su¬ 
pra. 

5a Ce&n.—^New York Plumbers' 

Specialty Co. v. Werebitzik. 132 A. 

464, 104 Conn. 280. 

51. A«k.—^Hot Springs Concrete Co. 

V. Bos«mond» 22 S.W.2d 868, 180 

Ark. 690. 


52. Mass.—^hfathews Slate Co. v. 
Boudreau, 106 N.R 975, 219 Mass. 
285. 

53. Ariz.—Guarantee Title & Trust 
Co. V. Babbitt Bros. Trading Co., 53 
P.2d 734. 47 Ariz. 47. 

Death of defendant as dissolution of 
garnishment proceedings. general¬ 
ly see Abatement and Revival S 
152. 

sa Ariz.—Federal Rubber Co. v. 
Pruett. 102 P.2d 88, 65 Ariz. 390, 
denying petition 98 P.2d 849, 55 
Ariz. 76, 126 A.L..R. 1238. 

56. Okl.—Priboth v. Chism. 162 P. 
1103, 62 Okl. 300. 

5a Wash.—^Kolatch v. I. Rome & 
Sons, 230 P. 135, 131 Wash. 320. 

I 28 C.J. p 539 note 21. 

57, Ala.— Hannis Distilling Co. v. 
lianning, 68 So. 137. 191 Ala. 280. 

68 So. 137, 191 Ala. 280. 

Ark.—Kettle Creek Refining Co. v. 

Scales, 25 S.W.2a 446, 181 Ark. 295. 
28 C.J. p 539 note 21. 

Sffeot of amendable defects 

In view of Civ.Code 1910, II 5706, 
5707, 5960, affidavits and bonds for 
garnishment being amendable, any 
defects such as untrue allegations as 
to time when alleged judgment 
against defendant was rendered and 
execution of bond by attorney in his 
name for plaintiff by name are 
amendable mid cured by verdict and 
judgment, and are not grounds for 
motion to set aside judgment in gar¬ 
nishment against defendant and sure¬ 
ty on dissolution bond.—Whitley v. 
Jackson, 129 S.K. 662, 34 Ga.App. 286. 
Time toot entacy of jadgment 

Judgment agaloat defendant in 
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garnishment and surety on dissolu¬ 
tion bond -within ten days of filing 
of answer by garnishee is not for 
such reason invalid.—Whitley v. 
Jackson, 129 S.E. 662, 34 GaApp. 286. 
Showing juzisdictloiL to render judg¬ 
ment 

Under some statutes a recital in 
the judgment entry that the defend¬ 
ant executed a bond for the discharge 
of garnishees with a certain surety is 
sufficient to sustain the court's juris¬ 
diction to render judgment against 
the surety.—Bank of Menlo v. J. H. 
Arnold & Co., 68 So. 699, 13 Ala.App. 
462. 

Objection to entry of judgment lost 
or waived 

Where, in a proceeding in which 
attachment by garnishment was is¬ 
sued and served, defendant gave a 
replevin bond and filed a plea in 
abatement to the attachment, set¬ 
ting up as the only ground for the 
plea the claim that he was not a 
nonresident of the state, he could 
not, after the trial court found and 
decreed that defendant was a non¬ 
resident, set up that judgment should 
not be entered on the replevin bond 
because no property had been at¬ 
tached in view of garnishee's answer 
in the garnishment proceeding that 
he was not indebted to defendant.— 
Gilbert v. Smith, 14 TenmApp. 500. 
Xn Texas 

<1) The view has been taken that 
judgment on a replevin bond given in 
a garnishment proceeding may be 
rendered against the principal and 
surety without further pleading and 
notice in a case in which judgment 
has been rendered against the gar- 
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authorize summary enforcement of liability on the 
bond by the issuance of an execution against the 
sureties.®* 

Where the motion for judgment on the bond is 
premature, the fact that the court assigns an er¬ 
roneous reason for denying it is immaterial.®* 

Payment on a summary judgment on a dissolution 
bond is to be applied pro tan to on the judgment 
against defendant in the original proceeding.®® 

Bond not good as statutory bond. A bond which 
is not good as a statutory bond cannot be enforced 
by summary judgment under statutory authority,®^ 
but as a common-law bond by suit thereon, as shown 
infra § 307. 

Attacking judgment In some jurisdictions the 
proper method of showing that summary and ex 
parte judgment on the bond was not properly ren¬ 
dered is by an affidavit of illegality.By such affi¬ 
davit of illegality the surety may show that judg¬ 
ment was not first obtained in the garnishment pro¬ 
ceedings,®* thereby rebutting the presumption aris¬ 
ing from the fact of rendition of the summary judg¬ 
ment, or from recitals therein, that the requisite 
prior judgment was rendered,®^ or the surety may 
show that the proceedings necessary to make the 
judgment on the bond effective had become void and 
of no effect.®® 

While there is apparently authority for the view 


that the surety will not be heard to raise questions 
w'hich could have been raised by his principal be¬ 
fore judgment,®® it has been held in the same ju¬ 
risdiction that, after summary judgement against 
them, the sureties on the dissolution bond may file 
an affidavit of illegality, setting up that the fund 
was not subject to garnishment, or any other defect 
by reason of which they are relieved from the obli¬ 
gation of the bond.®*^ 

That the judgment against defendant in the main 
action was not established by the production of the 
judgment itself or a certifi^ copy but was estab¬ 
lished only by the affidavit of defendant in the pro¬ 
ceeding in which the judgment on the bond was ren¬ 
dered in a court other than the one in which the 
judgment in the main action was rendered is not 
ground for setting aside the judgment on the bond.®* 
That a dissolution bond is not signed by defendant 
in the main action does not invalidate, or render in¬ 
effective, a summary judgment against the surety, or 
permit the surety to attack such judgment, where a 
statute provides that a surety on a bond or under¬ 
taking, executed in the commencement or progress 
of any suit or judicial proceeding, cannot avoid lia¬ 
bility thereon on the ground that he signed or de¬ 
livered it on condition that it should not be deliv¬ 
ered to the proper officer, or should not become per¬ 
fect, unless it was executed by some other person 
and such person did not execute it.®* 


nishee.—Standard Savingrs & Loan 
Ass'n V. Snyder-Bell Grocer Co., Civ. 
App., 4 S.W.2d 98—Seinsheimer v. 
Flanagan, 44 S.W. 30, 17 Tex.Civ.App. 
427. 

(2) In some cases, however, a con¬ 
trary view has been taken.—^McCos- 
lin V. David, 54 S.W. 404, 22 Tex.Civ. 
App. 53—^Plowman v. Easton, 39 S. 
W. 171, 15 Tex.Civ.App. 304. 

(3) It has been held that, where 
two writs of garnishment were is¬ 
sued in the same action and one of 
the garnishees was named in each 
writ and made a separate answer to 
each, the answer to the second writ 
including the property covered by the 
first answer, the court, on entering 
judgn^ent against defendant in the 
m&in action and judgment against 
such garnishee on the second answer 
of the latter, was bound to take no¬ 
tice of, and it was the duty of plain¬ 
tiff to call the court’s attention to, 
a replevin bond given by defendant 
after the second answer of the gar¬ 
nishee was entered, for the purpose 
of having judgment entered on such 
bond, notwithstanding the main ac¬ 
tion and each writ of garnishment 
were docketed and numbered sepa¬ 
rately, the garnishee’s answers were 
numbered accordingly, and the re¬ 
plevin bond was numbered as of the 


first writ of garnishment.—^Texas Co. 

V. Disney, Tex.Clv.App., 279 S.W. 280. 
5a Mich.—People v. Judge Wayne 

Cir. CL, 26 Mich. 186. 

28 C.J. p 539 note 22. 

59. Ga—^Whitehead v. Patterson, 16 
S.E. 66, 88 Ga 748. 

60. Ala —IL Lu Parsons Lumber & 
Mfg. Co. V. Parrior, 141 So. 696, 225 
Ala. 61. 

61. Ariz.—^Federal Rubber Co. v. 
Pruett, 102 P.2d 88, 55 Ariz. 390, 
denying petition 98 P.2d 849, 65 
Ariz. 76, 126 A.L.R. 1238. 

Ga—^Linder v. Benson, 78 Ga 116. 

Xn. Texas 

(1) The view has been taken that, 
since the bond involved did not com¬ 
ply with the statute, a summary 
Judgment under the statute could not 
be rendered, whatever right plain¬ 
tiff might have on the bond as a 
common-law obligation.—^First NaL 
Bank v. Curtis, Tex.Civ.App., 244 S. 

W. 225. 

(2) It has been held, however, that 
whether or not the bond involved 
was so defective as a statutory bond 
as not to authorize a summary jaug¬ 
ment thereon under the statute was 
immaterial since the filing of the 
bond constituted an appearance by 
the surety for whatever common-law 
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liability might arise as surety and 
there was nothing either in the Judg¬ 
ment or evidence to show that the 
court which rendered the judgment 
did not base its judgment against the 
surety on the latter’s common-law 
liability on the bond filed.—^Bray v. 
First Nat. Bank, Tex.CivJkpp., 10 S. 
W.2d 236. 

(3) Giving of dissolution bond as 
appearance generally see Appear¬ 
ances § 12 e. 

Effect of dissolution bond not com¬ 
plying with statute in general see 
supra $ 274. 

62. Ga.—Smith v. Kennedy, 54 S.E. 
731, 125 Ga. 830. 

28 C.J. p 539 note 26. 

63. Ga.—Smith v. Kennedy, supra. 

64. Ga.—Smith v. Kennedy, supra. 

65- Ga.—^Roberts v. Seanor, 166 S.B. 
376, 46 Ga.App. 5. 

66i Ga.—Middleton v. Johnson, 91 S- 
B. 786, 19 Ga.App. 478. 

67. Ga.—^Jackson v. Hogan, 89 S.E, 
184, 18 Ga.App. 219. 

68. Ga.—^Munday v. Johnson, 155 S. 
B. 773, 42 Ga.App. 321. 

69. Ala.—Hannls Distilling C6. v. 
Lanning, 68 So. 137, 191 Ala. 280. 

28 C.J. p 540 note 87. 
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The right to have the judgment opened does not 
inure to the benefit of a named usee for whom de¬ 
fendant executed the dissolution bondJ<> 

§ 307. -Actions 

a. General considerations 

b. Defenses 

c. Who may enforce right of action; par¬ 

ties 

d. Pleading 

e. Evidence 

f. Trial 

a. Gsneral Considerations 

Liability on a bond given for the dissolution of a 
garnishment Is enforceable by an independent action, 
even though, according to some cases, there is also a 
remedy by summary Judgment under statute. 

Liability on a dissolution bond may be enforced 
by an independent action,and the mere fact that 
a dissolution bond is good as a statutory bond and 
enforceable by a summary remedy authorized hy 
some statutes does not prevent recourse to a com¬ 
mon-law action for its enforcement.^^ 

A dissolution bond, not conditioned as required by 
statute, may be enforced by suit,"*^ in which sub¬ 
stantial defenses may be set up, as shown infra sub¬ 
division b of this section. 

Under some statutes a demand for pajment on 
the surety on a bond to release a garnishee attach¬ 
ment, made within the statutory period after judg¬ 
ment against defendant in the main action, within 
which demand on a garnishee must be made to per¬ 
mit recovery on scire facias against a garnishee, is 
a condition precedent to the maintenance of an ac¬ 
tion on such bond against the suretyJ4 Necessity 
for recovery of judgment against the garnishment 
defendant or for determination as to liability of 
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garnishee in order to fix the liability on a dissolu¬ 
tion bond is considered supra § 304. 

b. Defenses 

Among matters which have been regarded as not 
available as defenses to sureties are their belief that they 
were giving the bond to protect the garnishee and the 
fraud of the defendant In the main action in procuring 
the undertaking where the plaintiff had no knowledge 
or notice of such fraud; according to some, but not all, 
cases obligors on the bond or undertaking are precluded 
from setting up that there was no garnishable property 
in the hands of the garnishee. 

It is no defense to the sureties in a bond given 
to release a ganiishment that they supposed they 
were giving the bond to protect the garnishee from 
Ioss,^5 or that the undertaking was procured by the 
fraud of defendant in the main action if plaintiff 
had no knowledge or notice thereof.Where the 
description of defendant was the same in the writ, 
declaration, bond, and judgment, the sureties cannot 
object that the bond was conditioned to pay any 
judgment recovered against defendant as adminis¬ 
trator, while the judgment, although describing him 
as administrator, was enforceable only against him 
personally and not out of the estate. 

The giving of the bond and the accomplishment 
of the purpose for which it was executed will, ac¬ 
cording to some cases, estop defendant and his sure¬ 
ties in an action on the bond from questioning 
whether the garnishee was indebted to defendant or 
had money or property in his hands which belonged 
to defendant.'^S However, by virtue of some stat¬ 
utes the surety may show as a complete defense to 
an action on the bond that the property garnished 
did not belong to defendant;*^® and in some juris¬ 
dictions defendant in garnishment who has given 
a bond is not precluded from setting up the invalid¬ 
ity of the garnishment proceeding^O or the fact that 
the garnishee, as a municipal corporation, was ex- 


TOl Ga.—^Drought v. Poasr^, 69 S.B. 
728, 3 Ga.App. 178. 

71- Ohio.—Prltz v. Drake, 6 Ohio 
Dec., Keprint, 1127, 10 Am.Li.Rec. 
665. 

72. Ala.—^Koplin Iron Co. v. Jaffe, 80 
So. 84, 202 Ala. 246—Jaffe v. Fi¬ 
delity & Deposit Co., 60 So. 966, 7 
Ala.App. 206. 

73. Ariz.—Federal Rubber Co. v. 
Pruett. 102 P.2d 88. 56 Ariz, 390. 
denyingr petition 98 P.2d 849, 65 
Ariz. 76, 126 A.L.R. 1238. 

■Ga.—Farmers' Co-op. Mfg. Co. v. 
Middle Georgia Mtg. & Imp. Co., 
20 S.E3. 117, 94 Ga. 673. 

Effect of dissolution bond not com- 
plyingr with statute in ^reneral see 
supra § 274. 

74. Conn.—New York Plumbers' Spe¬ 


cialty Co, V. Werebltzik. 132 A. 454, 
104 Conn. 280. 

75- Conn.—McNamara v. Mattel, 50 
A. 35, 74 Conn. 170. 

28 C.J. p 540 note 36. 

73. Wis.—Wilkinson v. U. S. Fidel¬ 
ity & Guaranty Co., 96 N.W. 560, 
119 Wis. 226- 

77. Vt.—Rich V. Sowles, 26 A. 686, 
66 Vt. 136. 

73: Minn.—Greenyard v. Fretz, 66 
N.W. 949, 64 Minn. 10. 

28 O.J. p 540 note 42. 

Extent of estoppel 

(1) The surety is estopped to as¬ 
sert that there was not semishable 
property, money, or effects in the 
hands of the garnishee, the amount 
or value of which is equal to the 
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minimum amount for which, under 
statute, a judgrment might have been 
entered against the garnishee, and 
this is as far as the estoppel ex¬ 
tends.—^Wilcox V. Conley, 210 N.W. 
887, 169 Minn. 179. 

(2) The estoppel applies so as to 
preclude the obligors from showing 
In bar of the action that defendant 
had no interest in the garnished debt, 
but it does not preclude a showing of 
the fact for the purpose of mitigat¬ 
ing damages.—^McNamara v. Mattel, 
50 A. 35, 74 Conn. 170. 

79. Iowa.—Roche v. American Sure¬ 
ty Co., 184 N.W. 317, 193 Iowa 965, 
27 A.L.R. 1637. 

80: Qa.—^Morgan v. Latham, 36 SJ3L 
99, 111 Ga. 835. 

28 C.J. p 540 note 45. 
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empt from the process of garnishment.^^ In some 
jurisdictions the surety on a replevin bond takes the 
place of a garnishee and can urge any defense in 
the garnishee proceeding that the garnishee might 

urge.^2 

It has been held or recognized that in an action 
on a dissolution bond, not conditioned as prescribed 
b^' statute, substantial defenses may be set up,S3 but 
there is authority for the view that the sureties on 
a bond are estopped, in an action thereon, to ques¬ 
tion the validity of the bond on the ground that it 
was not authorized by any statute, where the bond 
accomplished the purpose for which it was given.^^ 
In an action on a bond conditioned to pay the 
amount of the judgment which may be recovered 
against defendants, which is good as a common-law 
or voluntary bond, liability is not defeated by the 
fact that the obligors on the bond were not benefit¬ 
ed by giving the undertaking or by the release of the 
gamishee,^^ or by the fact that the only one of the 
several defendants, against whom judgment was ren¬ 
dered, was not a creditor of the garnishee.^® 

Questions as to the release or discharge of the 
surety generally are considered supra § 305, and as 
to attacking a summary judgment on the bond supra 
§ 306. The effect of a dissolution bond in general is 
considered supra § 274. 

c. Who May Enforce Bight of Action; Partin 

An action on a dissolution bond conditioned for the 
payment of the Judgment in the main action may be main¬ 
tained In the name 'of the assignee of such Judgment; 
the defendant in the main action Is properly made a 
party defendant to an action on such a bond. 

The right to bring an action on a dissolution bond 


conditioned for the pajment of the money judgment 
rendered in the main action passes as an incident to 
the assignment of the judgment so rendered, even 
though the assignment does not contain a reference 
to the bond,®*^ and in such case an action on the 
bond may be maintained in the name of the assignee 
of the judgment.®® 

The principal defendant and obligor on the disso¬ 
lution bond, conditioned to pay such judgment as 
may be rendered in the main action against defend¬ 
ant in such action, is properly made a party defend¬ 
ant to an action thereon together with the surety 
even though the amount involved is the same with 
interest added as that embraced in the original judg¬ 
ment against the principal defendant, which remains 
unsatisfied.®® 

<L Pleading 

General rules apply as to the sufficiency of allega¬ 
tions in the pleading of the plaintiff in an action on a 
dissolution bond. 

In an action on a dissolution bond, an allegation 
in plaintiff’s pleading that defendant in the main 
action caused an undertaking to be entered into, 
followed by a copy of the instrument purporting to 
have been subscribed by defendants in the action on 
the bond, has been regarded as equivalent to an al¬ 
legation that such defendants executed the instru¬ 
ment and, accordingly, a sufficient allegation of exe¬ 
cution by them.®® In an action on a bond condi¬ 
tioned for the payment of the money judgment ren¬ 
dered in the main action, it is not necessary for 
plaintiff to plead the record, or to attach to his plead¬ 
ing a copy of the journal entry, of such judg¬ 
ment.®^ In such action, an allegation that the 


81. Ga.—^Born v. Williams, 7 S,E, 

868, 81 Ga. 786. 

88. Xk Tessas 

(1) The rule stated in the text 
has been announced.—^New Amster¬ 
dam Casualty Co. v. Keith, Com.App., 
273 S.W. 836, reversing:, Civ.App., 260 
S.W. 695. 

(2) Statutory exemption of a mu¬ 
nicipal corporation from liability as 
garnishee inures to the benefit of 
the obligors on the bond.—City of 
Dallas V. Western Electric Co., 18 
S.W. 652, .83 Tex. 243. 

(3) The view, has been taken, how¬ 
ever, that the surety is estopped to 
assert that money paid to one of the 
garnishees as attorney for the prin¬ 
cipal defendant wsb subject to a lien 
in such surety^s favor.—Amarillo 
Nat. Batik v. Sanborn, Tex.Clv.App., 
169 S.W. 1076—28 CJ. p 540 note 43. 

G^-^anncTs’ Mfg, Co. 

T. Middle Georgia Mfg. &, Imp. Co., 

20 S.11 U7, 94, 6a. 673. 


84. Colo,—Schradsky v. Dunklee, 48 
P. 666, 9 Colo.App. 394. 

S.D.—O'Harrow v. Pfutzenreut- 
er, 213 N.W. 17, 61 S.D. 221. 

86. S.D.—O’Harrow v. Pfutzenreut- 
er, supra. 

87. Okl.—Conoway v. Camall, 224 P. 
523, 101 Okl. 172. 

Assignment of Judgment suAcient 
In determining the validity of the 
assignment of the Judgment, which 
was relied on to transfer the right 
to bring an action on the bond, it 
was held that the execution of the 
assignment fn the name of the cor¬ 
poration which recovered the judg¬ 
ment by the proper corporate author¬ 
ity was sufficient, notwithstanding 
the name of the officer of the corpo¬ 
ration, who affixed the signature of 
the corporation, did not appear on 
the assignment,—Conoway v. Car- 
nail, supra. 


88. Okl.—Conoway v. Carnall, supra. 

89. Ala.—^Koplin Iron Co. v, Jaffe, 80 
So. 84, 202 Ala. 246. 

9a Wis.—Sutro V. Bigelow, 31 Wla 
627. 

28 C.J. p 641 note 49. 

Complaint, declaration, or petition in 
civil action in general see the C. 
J.S. title Pleading §S 63-98, also 
49 C.J. p 128 note 80-p 179 note 66. 

91. OkL—Conoway v. Camall, 224 P. 

523, 101 OkL 172. 

Season for rule 

The actidn was on the bond and 
not on the judgment rendered in the 
main action.—Conoway v. Carnall, su¬ 
pra. 

JJlegratlotts as to Indgmesit suffideait 
Allegations setting forth the ren¬ 
dition of the judgment, the date 
thereof, and the amount, and stating 
that it remained unsatisfied, were 
sufficient against a general demurrer. 
—Conoway v. Camall, supra. 
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corporation in whose favor the judgment in the 
main action was rendered assigned and transferred 
to plaintiff all the right, title, and interest in 
and to said judgment is good as against a general 
demurrer, even though the assignment attached to 
plaintiff’s pleading does not show the name of the 
officer who affixed the signature of the corpora- 
tion.92 A complaint alleging that the bond or re¬ 
cognizance was in fact taken to plaintiff but by mis¬ 
take in the memorandum of the judge appeared to 
have been taken to the attaching officer is not de¬ 
murrable as showing that the bond did not comply 

with the statute.^3 

An answer alleging that defendant has no knowl¬ 
edge or information sufficient to form a belief as to 
whether or not the judgment against the principal 
defendant or any part thereof has been paid does 
not entitle defendant to the benefits of a plea of pay¬ 
ment.®^ 

e. Evidence 

In zn action on a dissolution bond, the plaintiff has 
the burden of proving the elements of his cause of action 
and the defendant has the burden of proving matters of 
defense. 

In case of a plea of non est factum in an action 
on a bond to dissolve a garnishment attachment is¬ 
sued on a judgment, plaintiff must prove execution 
and delivery, or possession.^® Where, under the 
terms of the bond and the statute under which it is 
given, defendant and the sureties are liable for the 
amount of the judgment against defendant or as 
much thereof as equals the value of the debt or 
property garnished, the burden of proof is on the 
obligors on the bond to identify the indebtedness 
due or the property or effects in the hands of the 
garnishee impounded by the proceeding which they 
have dissolved^® and to show that the amount was 
not equal to the amount of the judgment against de¬ 
fendant in the main action.®'^ Defendant surety has 
the burden of showing that the parties plaintiff to 

B2n Okl.—CoKOway v. Carnall, supra. 

93. Conn.—^McNamara v. Mattel, 50 
A. 35, 74 Conn. 170. 

94. Wis.—Wilkinson v. U. S. Fidel¬ 
ity & Guaranty Co., 95 N.W. 660, 

119 Wis. 226. 

95. Md.—Maryland Casualty Co. v. 

Greenberg, 149 A. 562, 169 Md. 40. 

93. Minn.—Greengard v. Frets, 65 N- 
W. 949, 64 Minn. 10. 

97, Minn.—^Wilcox v. Conley, 210 N. 

W. 887, 169 Minn. 179. 

98, III.—Marks v. Knofsky Co., 233 
Ill.App. 293. 

93. Md-—^Maryland Casualty Co. v. 

Greenberg, 149 A. 662, 169 Md. 40. 


the main action were not the same after an amend¬ 
ment of the name of one of such parties, if the 
record does not show a change of parties and de¬ 
fendant surety relies on an alleged change as a de- 
fense.^® 

Evidence of possession by plaintiff of a bond to 
dissolve a garnishment attachment issued on a judg¬ 
ment is prima facie evidence of delivery.®^ 

f. Trial 

In general a directed verdict in favor of the plaintiff 
is proper where liability of the defendants on the bond is 
established by uncontradicted or undisputed evidence, 
and a like rule applies as to a directed verdict in favor of 
the defendant where a complete defense is established by 
such evidence. 

The question of the existence of an estoppel is 
one of law for the court, and not one of fact for 
the jury.i It has been held that the trial court may 
properly direct a verdict for plaintiff where, in 
an action against the obligors on a dissolution bond, 
facts sufficient to show the liability of defendants 
are established by uncontradicted evidence.^ Where, 
under a statute of a class considered generally su¬ 
pra subdivision b of this section, the fact that the 
garnished property did not belong to defendant in 
the main action is a complete defense to an action 
on the bond, a directed verdict in favor of defend¬ 
ant is proper where the undisputed evidence shows 
that such property was not the property of defend¬ 
ant.® 

§ 308. Claimants’ Bonds 

Liability on a bond given by a person other than 
the parties to the garnishment proceedings, who claims 
to be entitled to the garnished property, arises when, 
and only when, there has been a breach of such bond. 

After judgment against claimant on the issue of 
title to the garnished funds, the surety on claim¬ 
ant’s dissolution bond, given under some statutes, 
becomes bound with him to pay the judgment ren¬ 
dered in the garnishment proceedings.^ After a 

Co.. 184 N.W. 317, 193 Iowa 965. 27 
A.L..R. 1687. 

4. Ga.—^Harvely v. Daly, 38 S.E. 41, 
112 Ga. 822. 

Bond of intervener in gamislmient 
proceeding 

In a case in which a person, who 
Intervened In a garnishment proceed¬ 
ing claiming an Interest In a fund 
in the hands of the garnishee, gave 
a replevin bond, the view was taken 
that judgment should be against 
such person and the surety on the 
bond for the amount found subject to 
garnishment, together with interest 
and certain costs and expenses.— 
Fairchild v. Davis, Tex.Civ.App., 295 

5. W. 640, reversed on ground that 


1. Tex.—^Amarillo Nat. Bank v. San¬ 
born, Civ.App., 169 S.W. 1076. 

2. Gamishment served in foreign 
county 

In an action against the principal 
and surety on a bond to dissolve a 
garnishment served on a garnishee In 
another county, as provided by Civ. 
Code 1910 S 6278. Code 1933 i 46-604, 
uncontradlcted evidence that certified 
copy of affidavit and bond had been 
returned to trial court, and that 
Judgment was rendered against gar¬ 
nishee, Justified directed verdict for 
plaintiff.—Luke v. Loake, 129 S.11 443, 
34 Ga.App. 284. 

3. Iowa.—^Roche v. American Surety 
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finding by a jury in favor of claimant of the gar¬ 
nished funds, plaintiff in the garnishment proceed¬ 
ing cannot have judgment on claimant’s bond.® In 
order to effect a breach of condition, and to permit 
the enforcement, of a claimant’s bond conditioned to 
pay plaintiff in the main action the amount for 
which the trustee named in trustee process may be 
charged, such amount must be ascertained in the 
suit to which the trustee is a party and he must be 
charged with such amount.® 

As between plaintiff in garnishment and a claim¬ 
ant of the garnished funds who has given dissolu¬ 
tion bond as required by some statutes, there is no 
jurisdiction to proceed to judgment on such bond 
until after a traverse has been filed by one or both 
of the contending parties, and an issue made up as 
required by statute, where the garnishee alleges in 
his answer that he is unable to state whether the 
fund in his hands belongs to defendant in the main 
action or to claimant.*^ It has been held or recog¬ 
nized, however, that if claimant fails to traverse 
the answer of the garnishee admitting that the 
fund in question belongs to the principal defend¬ 
ant judgment may be rendered on the bond,® al¬ 
though claimant, at any time before judgment is en¬ 
tered on the bond, may traverse under oath the an¬ 
swer of the garnishee, and cause an issue to be made 
thereon.® Where a traverse, entered by claimant to 
garnishee’s answer to the effect that the garnished 
fund belongs to defendant in the main action, alleg¬ 
es that such fund belongs to claimant, a determina¬ 
tion of the issue so raised is a prerequisite to a 
judgment against the claimant on the bond.^® A re¬ 
cital in a judgment on the bond that no traverse has 
been filed by claimant is not conclusive on claim¬ 
ant where in fact a traverse was filed by claimant 
before the judgment was rendered.^l 

The rendition of a summary judgment against a 
surety on a claimant’s bond is permissible only in 
the case of statutory bonds.^® 


38 C.J.S. 

Common-law bonds to indemnify the garnishee 
are considered infra § 309. 

Actions. Where the clerk of court has paid out 
the garnished funds according to a judgment or de¬ 
cree of distribution thereof in proceeding to which 
claimant was a party, brought after the garnishment 
proceeding, an action in the name of the obligee of 
the bond, for the use of the clerk, can be maintained 
to recover from claimant and his surety the amount 
so paid out.^® 

In an action on claimant’s bond conditioned to pay 
plaintiff in the main action the amount for which 
the trustee in trustee process may be charged, an 
order of court made on a motion of such plaintiff, 
which in terms charges the trustee but does not con¬ 
tain a statement of the amount for which he is 
charged, does not show, as a matter of law, that 
there has been any charge based on the attachment 
dissolved by the bond, and does not, therefore, con¬ 
clusively show that a neglect to pay the judgment 
was a breach of the bond.^^ In such case ques¬ 
tions as to whether or not the trustee was liable and 
as to whether or not there has been a breach of the 
bond should be submitted to the jury, under proper 
instructions, where the determination depends on 
inferences of fact to be drawn from the evidence.^® 

§ 309. Common-Law Bond to Indenmify Gar¬ 
nishee 

Liability on a common-law bond, or on a bond not 
given pursuant to statute, to indemnify the garnishee 
with respect to the payment or delivery of the garnished 
money or property by him arises when, and only when, 
there has been a breach of such bond. 

The condition of a bond, given a garnishee by 
plaintiff in the garnishment suit, to indemnify gar¬ 
nishee against harm and damage resulting from im¬ 
mediate payment to plaintiff of a portion of a fund 
held by him as trustee for the principal defendant, 
is broken where plaintiff fails to recover against 
defendant, the latter recovers against the garnishee, 
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fund was not subject to garnishment 

Teagrue v. Fairchild, Com.App., 15 S. 

W.2d 585. 

Claimant’s bond in general see supra 
§§ 285, 292. 

Payment of debt or surrender of 
property by garnishee to third per¬ 
son as affecting liability of gar¬ 
nishee see supra § 186. 

Sm Qa.—Spain v. Beach, 52 Ga. 494. 

6. Mass.—Cunningham v. Hogan, 
186 Mass. 407—^Porter v. Giles, 129 
Mass. 589. 

^Cmatee dtsohaapyea wTien. houd given 
In view of the rule stated in the 

text, there cannot be a recovery on 


claimant’s bond where plaintiff in 
the main action discharged the trus¬ 
tee at the time the bond was given. 
—^Porter v. Giles, supra. 

7. Ga.—Small v. Mendel, 23 S.B. 834, 
96 Ga. 532. 

28 C.J. p 641 note 63. 

8. Ga.—^Davis v. Pringle, 33 S.E. 816, 
108 Ga 93^—Gordon v. Wilson, 27 
S.E. 762, 99 Ga 364. 

9. Ga—Gordon v. Wilson, supra— 
Snell V. John Hancock Mut. Life 
Ina Co., 182 S.E. 647, 85 GaApp. 
234. 

28 C.J. p 541 note 65. 
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la Ga—^Allen v. Atlanta Furniture 
Co., 176 S.E. 663, 49 GaApp. 557. 

11- Ga—^Allen v. Atlanta Furniture 
Co., supra 

12. Ga—^Roney v. McCall, 67 S.E. 

503, 128 Ga 249. 

28 C.J. p 541 note 66. 

13- Ga—Smith v. Rome Hardware 
Co., 97 S.B. 94, 22 GaApp. 667. 

14. Masa—^New England Grape Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land, 167 N.E. 646, 268 Mass. 293. 

16. Mass.—New England Grape Co. 
V. FideUty & Deposit Co. of Mary¬ 
land, supra 
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and the garnishee assigns the bond to defendant as 
a conditional payment of the judgment^® 

The sureties on a bond given by defendant in the 
main action to indemnify the trustee in trustee proc¬ 
ess are discharged by the act of the parties in chang¬ 
ing the date at which the writ is returnable, where 
the alteration is done without the knowledge of the 
sureties and without leave of court and is equiva¬ 
lent to the commencement of a new action>7 

A common-law bond given by a third person re¬ 
ceiving the garnished property from the garnishee 
conditioned to hold the garnishee harmless and to 
pay any sum for which judgment may be rendered 
against him by reason of the garnishment or the 
turning over of the property is, according to some 
cases, to be strictly construed.^® No liability ex¬ 


ists thereon where there has been no breach of con¬ 
dition, as where the garnishment was never made 
eftectiveA® Attorney’s fees and other costs are not 
within the bond where the language thereof cannot 
by any fair interpretation be construed to embrace 
such fees and costs .20 It has been held, that there 
is a breach of a bond given by a claimant to indem¬ 
nify a trustee in trustee process with regard to suits, 
damages, or costs as to which the trustee may be 
liable, or may be obligated, b}’ law, to make payment 
by reason of being charged as trustee, when a judg¬ 
ment charging the trustee is rendered and becomes 
effective by a demand on the trustee by force of 
an execution,-^ and that notice by the trustee to the 
principal obligor on the bond of the proceeding by 
scire facias against the trustee is not a prerequisite 
to enforcement of liability on the bond .22 


XV, WRONGFUL GARNISHMENT 


§ 310. What Constitutes 

Any fundamental irregularity in connection with a 
garnishment, such as securing it on false allegations cf 
fact or on nonexistent grounds, may render It wrongful. 

A garnishment is wrongful where the grounds on 
which it is obtained do not in fact exist,23 even 
though the person who secured the writ or made the 
affidavit believed, or had reasonable cause to be¬ 
lieve, that the alleged facts were true.^^ It is 


wrongful, also, where the proceedings on which the 
propert}' was impounded were void,25 or the gar- 
nisher does not furnish the required bond and affi¬ 
davit,-® or the garnishment is in an excessive 
amount,27 or the impounded property does not be¬ 
long to the original defendant.28 A garnishment is 
wrongful if it is obtained on a false allegation or 
assumption that there exists a debt or demand due 
to plaintiff, 2 ® or that garnishment is necessary for 


16^ Mich.—^Klock v. Pack, 71 N.W, 
461, 112 Mich. 670. 

Right of garnishee to enforce statu¬ 
tory garnishment bond see supra S 
300. 


17. Mass.—Simeon v. Cramm, 
Mass. 492. 

28 C.J. p 539 note 12. 

121 

18. Ala.—^May 

V. 

Alabama 

Nat 

Bank, 20 So. 

459, 

111 Ala. 510. 

19. Ala.—^May 
Bank, supra. 

V. 

Alabama 

Nat. 

20k Ala.—^May 
Bank, supra. 

V. 

Alabama 

Nat 


21. Mass.—Dolan v. Muccl, 2 N.K2d 
434, 294 Mass. 341. 

29L Mass.—^Dolan v. Muccl, supra. 


23. Ala.—^Liversage v. Gibson, 133 
So. 715, 222 Ala. 672. 

Tex.—Commonwealth of Massachu¬ 
setts v. Davis, Clv.App., 160 S.W. 
2d 543, reversed in part on other 
grounds. Sup., 168 S.W.2d 216— 
Peerless Oil & Gas Co. v. Tests, 
Clv.App., 138 S.W.2d 637, affirmed 
158 S.W.2d 768, 138 Tex. 301—Say- 
eg V. Federal Mortg. Co., Clv.App., 
54 S.W.2d 238—Barr v. Cardiff, 76 
S.W. 341, 32 Tex.Civ.App. 495. 

Utah.—^Adair v. James M. Peterson 
Bank, 211 P. 683, 61 Utah 169. 


Wash,—Maib v. Maryland Csisualty 
Co., 135 P.2d 71—Olsen v. National 
Grocery Co., 130 P.2d 78. 

Wrongful garnishment of exempt 
property see Exemptions 5 148. 

24. Tex.—Commonwealth of Massa¬ 
chusetts V. Davis, Clv.App., 160 S. 
W,2d 543, reversed in part on other 
grounds. Sup.. 168 S.W.2d 216— 
Barr v. Cardiff, 75 S.W. 341, 32 Tex. 
Clv.App. 495. 

Wash,—Olsen v. National Grocery 
Co., 130 P,2d 78. 

25. Tenn.—^Long v. Alford, 14 Tenn. 

' App. 1. 

23. Ala,—Goldstein v. Nobles, 73 So. 
822, 198 Ala. 430. 

Tex.—Commonwealth of Massachu¬ 
setts V. United N, & S. Develop. 
Co., CIv.App„ 160 S.W.2d 663, af¬ 
firmed, Sup., 168 S.W.2d 226—Com¬ 
monwealth of Massachusetts v. 
Davis, CivA.pp., 160 S.W.2d 643, 
reversed in part on other grounds, 
Sup., 168 S.W,2d 216. 

27- Okl.—Beggs Oil Co. v. Deardorf. 

222 P. 535, 97 OkL 33. 

Errox oorzected 

A garnishment for an excessive 
amount will not be considered wrong¬ 
ful if the error is immediately cor¬ 
rected.—^Karneius v. Merchants’ Pro¬ 
tective Ass’n, 235 P. 880, 65 Utah 183. 
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28. Kan.—^Lukens v. First Nat. 
Bank, 101 P.2d 914. 151 Kan. 937. 

Tenn.—Liong v. Alford, 14 Tenn.App. 

1 . 

28 C.J. p 542 notes 75, 73. 

Wrong limited to property owner 
While the garnishment of prop¬ 
erty which does not belong to de¬ 
fendant is wrongful as to the owner 
of such property, it Is not wrongful 
as to defendant.—Row v. Morris,. 49 
P.2d 1103, 174 Okl. 119. 

29. Ala.—^Liversage v. Gibson, 133 
So. 716, 222 Ala. 672—Wells Co. v. 
Lane, 115 So. 74, 22 Ala.App. 269, 
reversed on other grounds 115 So. 
77, 217 Ala. 10. and certiorari de¬ 
nied 116 So. 79, 217 Ala. 12. 

Ill.—English Canning & Mfg. Co. v. 
John Sexton & Co., 222 IlhApp. 110. 
Without Indebtedness there can be 
no rightful garnishment.—Olsen v. 
National Grocery Co., Wash., 130 P. 
2d 78. 

Nonexistent or legally insnfBLoiimt 
debt 

If the debt or judgment alleged 
to he the basis for the issuance of 
the garnishment is nonexistent or 
legally insufficient to support the 
writ, the garnishment is wrongfuL 
—^Peerless Oil & Gas Co. v. Teas, Civ. 
App., 138 S.W.2d 637, affirmed 158 S. 
W.2d 758, 138 Tex. 301. 
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plaintiff to recover the sum due him,^® or that de¬ 
fendant is not a resident of the jurisdiction.^! 

§311. Actions for Damages 

a. Right and form of action 

b. Persons entitled to sue 

c. Defenses 

d. Jurisdiction and venue 

e. Pleading and trial 

a. Right and Form of Action 

A wrongful garnishment gives rise to an action for 
damages, of which malice and probable cause are not 


essential elements, except where the action is for mali¬ 
cious prosecution or abuse of process. 

An action for damages will lie for wrongful gar¬ 
nishment ;32 it may be in trespass or case,23 or, 
more specifically, for malicious prosecution34 or 
abuse of process.25 The action for damages may 
be maintained, even though other remedies also ex¬ 
ist, 2 6 such as an action on the bond, as discussed 
supra §§ 298-302. 

Except in the case of an action for malicious 
prosecution27 or abuse of process,22 malice and 
want of probable cause are not essential elements 
of an action for damages for wrongful gamish- 


90. Tex.—Commonwealth of Massa¬ 
chusetts V. Davis, Civ.App., 160 S. 
W.2d 543, reversed In part on other 
grrounds. Sup., 168 S.W.2d 216—| 
Peerless Oil & Gas Co. v. Teas, j 
Civ.App., 188 S.W.2d 637. affirmed 
168 S.W.2d 758, 138 Tex. 301—Say- | 
egr V. Federal Mortgr. Co., Civ.App., 
64 S.W.2d 238—Griffin v. Cawthorn, 
Civ.App., 77 S.W.2d 700, error re¬ 
fused. 

“Two essential facts are necessary 
to justify a garnishment in aid of a 
pending suit: First, that there is an 
existing indebtedness from the de¬ 
fendant; and, second, that in the be¬ 
lief of the person praying the proc¬ 
ess, garnishment against the sup¬ 
posed debtor ‘is necessary to obtain 
satisfaction of such claim,* If ei¬ 
ther of these essential facts be want¬ 
ing, the garnishment is wrongful, 
and the defendant is entitled to his 
action, and to a recovery commen¬ 
surate with the injury he has actual¬ 
ly sustained.’*—^Wells Co. v. Lane, 115 
So. 74, 76, 22 Ala.App. 269, reversed 
on other grounds 115 So. 77, 217 Ala. 
10, and certiorari denied 115 So. 79, 
217 Ala. 12. 

Writ held not wrongful 

Where affidavit for garnishment re¬ 
cited that debtor did not,, within affi¬ 
ant’s knowledge, have property in his 
possession sufficient to pay debt and 
there was no testimony to show that 
person who made affidavit had any 
knowledge of properties which such 
debtor said he owned, and existence 
of judgment against debtor was un¬ 
deniably established, the writ of gar¬ 
nishment was not as a matter of law 
wrongful.—^Edmondson v. Carroll, 
Tex.Civ.App., 134 S.W.2d 378, error 
dismissed, judgment correct. 

3L 111.—^English Canning & Mf g. Co. 
V. John Sexton & Co., 222 llLApp. 
HO. 

32. Kan.—^Lukens v. First Nat. 

Bank, 101 P.2d 914, 918, 161 Kan. 
.937, citing Corpus Juris. 

Mol—^F oley v. Union House Fumish- 
Oa, 69 S.W.2d 725, 228 Mo. 
App. 1063. ‘ 


Tenn.—Long v. Alford, 14 TennA.pp. 

1, 5, citing Corpus iToxis. 

Tex.—^Peerless Oil & Gas Co. v. Teas, 
Civ.App., 138 S.W.2d 637, affirmed 
158 S.W.2d 768, 138 Tex. 301. 

Utah.—^Adair v. James M. Peterson 
Bank, 211 P. 683, 61 Utah 159. 
Wis,—Commercial Investment Trust 
V. William Frankfurth Hardware 
Co.. 190 N.W. 1004, 179 Wis. 21— 
Veitch V, Cebell, 105 Wis. 260, 
81 N.W. 411, 76 Am.S.R. 914. 

28 C.J. p 542 note 79. 

'^Tliree remedies exist where a per¬ 
son is damaged by reason of wrong¬ 
ful garnishment or attachment: 
First, a suit upon the bond; second, 
the common-law action for malicious 
prosecution; and, third, a statutory 
action for wrongful attachment or 
garnishment.**—^Row v. Morris, 49 P. 
2d 1103, 1106, 174 OkL 119. 

Basis of action 

“The cause of action for wrongful 
garnishment as submitted to the jury 
is based upon . • • tort for ma¬ 

licious conduct In connection there¬ 
with.”—Commonwealth of Massa¬ 
chusetts V. Davis, Tex.Civ.App., 160 
S.W.2d 643, 665, reversed in part on 
other grounds. Sup., 168 S.W.2d 216. 

A state is regarded as a private 
individual when it enters suit and 
is entitled to use writ of garnish¬ 
ment to enforce its asserted rights, 
but it must answer for any damage 
resulting from the wrongful procur¬ 
ing of the garnishment.—Common¬ 
wealth of Massachusetts v. Davis, 
supra. 

Garnishee liable fox fraud 
Where a consignor shipped goods 
c.o.d. by defendant carrier and the 
goods were accepted by consignee, 
who paid the money to the carrier 
and then garnished the payment in 
the hands of the carrier, the carrier 
was held liable to the consignor for 
money had and received because of 
its fraud and collusion with the con¬ 
signee in procuring the garnishment 
proceedings.—^American Hy. Express 
Co. V. Henderson, 107 So. 746, 214 
Ala. 268. 

33. Ill.—^Pond Creek First State 
Bank v. Clark, 202 DLApp. 283. 
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Utah.—^Adair v. James M. Peterson 
Bank, 211 P. 683, 685, 61 Utah 169, 
quoting Corpns Juris. 

3A Ala.—Wells Co. v. Lane, 115 So. 
77, 217 Ala. 10, reversing 116 So. 
74, 22 Ala.App. 269, and certiorari 
denied 116 So. 79, 217 Ala. 12. 
Mo.—^Poley v. Union House Furnish¬ 
ing Co., 60 S.W.2d 726, 228 Mo.App. 
1063. 

Okl.—^Row V. Morris, 49 P.2d 1103. 
174 Okl. 119. 

Wis.—Commercial Investment Trust 
V. William Frankfurth Hardware 
Co., 190 N.W. 1004, 179 Wis. 21— 
Veitch V. Cebell. 81 N.W. 411, 105 
Wis. 260, 76 AnuS.R. 914. 

38 C.J. p 391 note 28. 

Void proceedings 

An action for malicious prosecu¬ 
tion for wrongful garnishment may 
be maintained, even though the pro¬ 
ceedings under which the property 
was impounded were void.—^Long v. 
Alford, 14 Tenn.App. 1. 

35. Tex.—Commonwealth of Massa¬ 
chusetts V. United N. & S. Develop. 
Co.. Civ.App., 160 S.W.2d 663, af¬ 
firmed, Sup., 168 S.W.2d 226—^Peer¬ 
less Oil & Gas Co. V. Teas, Civ. 
App., 138 S.W.2d 637, affirmed 168 
S.W.2d 768, 138 Tex. 301. 

33. Ill.—^Pond Creek First State 
Bank v. Clark, 202 Ill.App. 283. 
Okl.—Oklahoma State Bank of Ada 
V. Reed, 288 P. 281, 143 OkL 131, 86 
A.L.R. 636. 

Tenn.—^Long v. Alford, 14 TenmApp. 

1 . 

37. Ala.—Wells Co. v. Lane, 116 So. 
77, 217 Ala, 10, reversing 115 So. 
74, 22 Ala,App. 269, and certiorari 
denied 116 So. 79, 217 Ala. 12. 

Mo.—^Foley v. Union House Furnish¬ 
ing Co., 60 S.W.2d . 726, 728. 223 
MoA.pp. 1063, quoting CSorpus Jnxii. 
OkL—^Row V. Morris, 49 P.2d 1103, 
174 Okl. 119. 

Tenn.—^Long v. Alford, 14 Tenn.APP» 

1 . 

38. Tex.—Peerless Oil & Gas Co. v. 
Teas, Civ.App., 138 S.W.2d 637, af¬ 
firmed 158 S.W.2d 758, 188 Tex. 301. 
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ment,3» although, as appears infra § 313, they aiTect 
the right to recover exemplary damages. 

To constitute grounds for a suit for damages, an 
actual wrongful garnishment has been required,^® 
although there is authority that mere service of 
summons on the garnishee is sufficient, where the 
service has the effect of depriving claimant and the 
owner of the garnished funds of their use and en¬ 
joyment, even though it does not amount to a levy 
on the funds.^^ 

b. Persons Entitled to Sue 

Recovery for wrongful garnishment has been allowed 
to defendant, garnishee, and third persons who owned the 
property garnished: but there is authority that such 
third persons may not collect damages. 

Recovery for wrongful garnishment has been al¬ 
lowed in suits brought by defendant,^^ the gar¬ 
nishee,and third persons who were assignees or 
owners of the debt or property garnished but 
there is authority that such a third person, while 
entitled to intervene and recover the property, may 


not collect damages. Of course, the action may 
be maintained only by the person as to whom the 
garnishment was wrongful.^® 

c. Defenses 

Any defense negativing an element of the cause of 
action may be raised in an action for wrongful garnish¬ 
ment, as that the garnishment was not wrongful. 

Any defense tending to negative any of the essen¬ 
tial elements of the cause of action may be raised 
by a person against whom recovery is sought for 
wrongful garnishment.^" Thus it may be shown 
that the garnishment was not wrongful,*^® but the 
facts of the case may render such defense unavail¬ 
able.^® It does not constitute a valid defense that 
plaintiff had no means other than the wrongful gar¬ 
nishment to bring the nonresident defendant into 
the courts of the state, the courts of the state 
wherein defendant resides being open to plaintiff.®® 
The owner of the property garnished is precluded 
from recovering damages from plaintiff affjr the 
dissolution of the garnishment where his own acts 
or neglect have rendered it impossible for plaintiff 


39. Kan.—LiUkens v. First Nat. 
Bank, 101 P.2d 914, 918, 151 Kan. 
937, citing Ckirpns Jmls. 

Tex.—Peerless Oil & Gas Co. v. Teas, 
Civ.App.. 138 S.W.2d 637, affirmed 
168 S.W.2d 758, 138 Tex. 301. 

Utah.—Adair v. James M. Peterson 
Bank, 211 P. 683, 61 Utah 159. 
Wash.—Olsen v. National Grocery 
Co., 130 P.2d 78. 

Wis.—Commercial Investment Trust 
V. William Prankfurth Hardware 
Co., 190 N.W. 1004, 179 Wls. 21, | 

28 C.J. p 542 note 81. | 

Oamishment not wrongTnl 

Where plaintiff in the orig’inal ac- i 
tlon was gruilty of no legal wrong in 
garnishing property of defendant, no 
action for damages for wrongful gar¬ 
nishment could be maintained in the 
absence of a finding of malice and 
want of probable cause.—^Kamelus v. 
Merchants’ Protective Ass’n, 235 P. 
880, 65 Utah 183. 

4a Ill.—Bush V. Mathes, 179 N.B. 
866, 347 Ill. 371. 

Becovery limited to executed proc¬ 
ess 

Where attachment process was 
sued out, but never executed, and 
writs of garnishment predicated on 
the attachment suit were then ob¬ 
tained, and property impounded un¬ 
der such writs, it was held that re¬ 
covery could be had for the damage 
caused by the garnishment, but that 
there could be no recovery for the 
suing out of the attachment process, 
although it was done with malice 
and without probable cause.—^Biering 
V, Galveston First Nat, Bank, 7 S.W. 
90, 69 Tex. 599. 

38 C J.S.—39 


41. Ill.—Pond Creek First State 
Bank v. Clark, 202 Ill.App. 283. 

42. Tenn.—^Long v. Alford, 14 Tenn. 
App. 1. 

Tex.—Peerless Oil & Gas Co. v. Teas, 
Civ.App., 138 S.W.2d 637, affirmed 
158 S.W.2d 768, 138 Tex. 301. 

28 C.J, P 542 note 87. 

43. Ill.—^Pond Creek First State 
Bank V. Clark, 202 IlLApp. 283. 

44. Kan.—^Lukens v. First Nat. 
Bank, 101 P.2d 914, 151 Kan. 937. 

Utah.—Adair v- James M. Peterson 
Bank, 211 P. 683, 61 Utah 159. 

28 C.J. p 642 note 89. 

Recovery of property and damages 
A third person who successfully es¬ 
tablishes his right to wrongfully gar¬ 
nished property is entitled to recover 
damages on the theory that the pro¬ 
ceeding is similar to replevin, in 
which the owner of property may re¬ 
cover both the property and dam¬ 
ages.—Commercial Investment Trust 
V. William Frankfurth Hardware Co., 
190 N.W. 1004, 179 Wis. 21. 

43. Wash.—Child v. Western Lum¬ 
ber Exch., 233 P. 324, 133 Wash. 49. 

4a Okl.—^Row V. Morris, 49 P.2d 
1103, 174 Okl. 119. 

47. Kan.—^Lukens v. First Nat. 

Bank, 101 P.2d 914, 161 K&n. 937. 
Befensas available in rsplevin 
By statute a third person whose 
property has been wrongfully gar¬ 
nished may intervene and recover 
both the property and damages as in 
a replevin action, and, therefore, the 
general rules relative to defenses in 
replevin actions apply.—Commercial 
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Investment Trust v. William Frank¬ 
furth Hardware Co., 190 N.W. 1004, 
179 Wis. 21. 

4a Ala.—Wells Co. v. Lane, 115 So. 
77, 217 Ala. 10, reversing 115 So. 
74, 22 Ala.App. 269, and certiorari 
denied 115 So. 79, 217 Ala 12. 
Tex.—Peerless Oil & Gas Co, v. Teas, 
Civ.App., 138 S.W.2d 637, affirmed 
158 S.W.2d 758, 138 Tex. 301. 

49. Okl.—Sarg v. Sugg, 96 P.2d 15, 
186 Okl. 37, 125 A.L.R. 1216. 

Tex.—Commonwealth of Massachu¬ 
setts V. United N. & S. Develop. 
Co., Civ.App., 160 S.W.2d 563, af¬ 
firmed, Sup., 168 S.W.2d 226—Com¬ 
monwealth of Massachusetts v. Da¬ 
vis, Civ.App., 160 S.W.2d 543, re- 
I versed in part on other grounds. 
Sup., 168 S.W.2d 216. 

Abseaoe of indebtedness 

The final judgment for defendant 
in the garnishment proceedings was 
conclusive that there was no indebt¬ 
edness, and without an indebtedness 
the garnishment was wrongful.—Ol¬ 
sen v. National Grocery Co., Wash., 
130 P.2d 78. 

Judgment for plaintiff not res Jndl. 
oata 

“A Judgment for plaintiff in the 
original action is, of course, not res 
adjudicata of the question of the 
wrongful suing out of the garnish¬ 
ment. It merely meets one of the 
required conditions upon which the 
right to garnishment depends.”—Liv- 
ersage v. Gibson, 133 So. 715, 716, 
222 Ala. 672. 

Sa Tex.—Battle v. White, 124 S.W- 
216, 58 Tex.Civ.App. 252. 
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to return or deliver possession of the property to the 
owiier.®^ 

d. Jurisdiction and Venue 

General rules relating to jurisdiction and venue have 
been applied in actions for wrongful garnishment. 

In determining whether the amount involved in an 
action to recover for wrongful garnishment is with¬ 
in the jurisdiction of a particular court, the claim 
for exemplary, as well as for actual, damages is to 
be considered.®^ A court without jurisdiction to 
hear malicious prosecution cases cannot determine 
an action for wrongful garnishment brought in the 


form of malicious prosecution.®^ In the absence of 
a statute authorizing the bringing of suit in the 
county wherein the writ of garnishment was issued 
and served, the suit must be instituted in the coun¬ 
ty wherein defendant resides.®^ 

e. Pleading and Trisd 

In actions for wrongful garnishment, general rules as 
to pleading, evidence, and trial have been applied. 

General rules have been applied, in actions for 
wrongful garnishment, with regard to the sufficien¬ 
cy of pleadings,®® admissibility of evidence under 
the pleadings,®® admissibility of evidence general- 
ly,57 weight and sufficiency of evidence,®® questions 


51. Pa.—Ft. Pitt Taxicab Co. v. Ed¬ 
ward E. Rieck Co., 70 Pa. Super. 
170. 

28 C.J. p 542 note 92. 

52. Tex.—Waugh v. Dabney, S3 S.W. 
763, 12 Tex.Clv.App. 290. 

53. Okl.—Row V. Morris, 49 P,2d 
1103, 174 Okl. 119, 

54w Tex.—Goggan v. Morrison, Civ. 

App., 163 S.W. 119. 

5& Pleadijigs held sullLoieiLt 

(1) Pleading stating facts showing 
the wrongfulnesa of the garnishment 
and resulting damage to the present 
plaintiff.—Pond Creek First State 
Bank V. Clark, 202 Ill.App. 283. 

(2) To state a cause of action for 
actual and exemplary damages.— 
Poster V, Bennett, Tex,Clv.App., 162 
S.W. 283. 

<8) Allegations held sufficiently ex¬ 
plicit to advise defendant of the gen¬ 
eral nature of plaintiff's claim, and 
to permit the admission of evidence 
on which the court based its finding 
of the amount of money plaintiff 
necessarily expended in procuring the 
release of the garnishment, and the 
value of his time devoted to having 
the garnished funds released.—^Adalr 
v. James M. Peterson Bank, 211 P. 
683, 61 Utah 159. 

Pleadings held insnfllcient to per¬ 
mit recovery of special damages.— 
Commonwealth of Massachusetts v. 
Davis, Tex.Civ.App., 160 S.W.2d 643, 
reversed in part on other grounds, 
Sup., 168 S.W.2d 216. 

56. Recovery of attorney’s fees 
Where a complaint contained no al¬ 
legation that plaintiff employed and 
agreed to pay counsel for services 
in procuring a release of a wrong¬ 
ful garnishment, nor any averment 
under which proof of an attorney's 
fees was admissible, the introduction 
of testimony relating to attorney's 
fees was erroneous.—^Adalr v. James 
BC. Peterson Bank, 211 P. 683, 61 Utah 
169. 

57. Oral evidenoe 

(1) Oral evidence by original de¬ 
fendant that at the time of the gar^ 


nishment he was the owner of cer¬ 
tain property and that such property 
was unencumbered is admissible to 
establish that the garnishment was 
not necessary as security for plain¬ 
tiff.—Sayeg v. Federal Mortg. Co., 
Tex.Cfv.App., 64 S.W.2d 238. 

(2) Oral testimony brought out by 
way of cross-examination Is admis¬ 
sible for the purpose of showing that 
the Injury claimed did not constitute 
grounds for complaint.—Beggs Oil 
Co. V. Deardorf, 222 P. 536, 97 Okl. 
33. 

The amotmt and kind of property 
owned by defendant at the time the 
garnishment writ was sued out were 
very material on the question wheth¬ 
er plaintiff or its agent or attorney, 
who made the affidavit for the gar¬ 
nishment. knew that defendant owned 
property sufficient to satisfy the 
judgment debt in suit.—Common¬ 
wealth of Massachusetts v. Davis, 
Tex-Civ,App,, 160 S.W.2d 643, re¬ 
versed in part on other grounds, 
Sup., 168 S.W.2d 216. 

Xiettar by defendant offering to sat¬ 
isfy any judgment that might be ob¬ 
tained against him was held inadmis¬ 
sible on the issue whether the gar¬ 
nishment was necessary.—Wells Co. 
V- Lane, 116 So. 77, 217 Ala. 10, re¬ 
versing 116 So. 74, 22 Ala.App. 269, 
and certiorari denied 116 So. 79, 217 
Ala. 12. 

An affidavit and supersedeas bond, 

both of which were otherwise admis¬ 
sible, were not rendered Inadmissible 
because they indicated that certain 
of defendants possessed considerable 
wealth.—Peerless Oil & Gas Co. v. 
Teas, CIv.App., 138 S.W.2d 637, af¬ 
firmed 158 S.W.2d 753, 138 Tex. 301. 

58. SxtexLt of trial judge’s disoretloxL 

A trial judge sitting as a jury has 
broad discretion with respect to the 
weight of the evidence, but he can¬ 
not arbitrarily disregard evidence, 
nor can he return a verdict in the 
absence of some evidence reasonably 
tending to support the verdict or 
finding.—Sarg v. Sugg, 96 P.2d 16, 
186 Okl. 37. 125 A.L 1 .R. 1217. 
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Bvldenoe held sufficient 

(1) To establish liability for 
wrongful garnishment.—Dukens v. 
First Nat. Bank, 101 P.2d 914, 151 
Kan. 937. 

(2) To sustain finding of jury that 
plaintiff procured the issuance of the 
writ of garnishment recklessly and 
without probable cause, and that the 
aifidavit executed to secure the gar¬ 
nishment was false.—Commonwealth 
of Massachusetts v. Davis, Tex.Clv. 
App., 160 S.W.2d 643, reversed in part 
on other grounds. Sup., 168 S.W.2d 
216. 

(3) To show actual damages. 

Okl.—Sarg v. Sugg, 96 P.2d 15, 186 
Okl. 37. 125 A.L.R. 1217—Shawnee 
Nat. Bank v. D. S. Miser & Son, 46 
P.2d 909. 171 Okl. 317—Beggs Oil 
Co. V. Deardorf, 222 P. 636, 97 Okl. 
33. 

Tex.—^Peerless Oil & Gas Co. v. Teas, 
Civ.App.. 133 S.W.2d 637, affirmed 
168 S.W.2d 758, 138 Tex. 301, 

(4) To show exemplary damages.— 
Peerless Oil & Gas Co. v. Teas, su¬ 
pra. 

(6) To sustain an allowance by the 
trial court for attorney's fees, and to 
establish that other expenditures 
were necessarily incurred in the de¬ 
fense of the action and that the 
amounts claimed were not excessive. 
OkL—Sarg v. Sugg, supra. 

Wash.—Olsen v. National Grocery 
Co., 130 P.2d 78. 

(6) To sustain recovery of dam¬ 
ages for wrongful garnishment im¬ 
pounding corporation stock, "under 
the fluctuating value rule as stated 
In 28 C.J. 643."—Maib v. Maryland 
Casualty Co., Wash.. 185 P.2d 71, 74. 
Bvldeace held insuffioieixt 

(1) On the issue of wrongful gar¬ 
nishment, to show that plaintiff 
knew of sufficient available property 
of the debtor from which he could 
satisfy his claim.—Griffin v. Caw- 
thon, Tex.Civ,App., 77 S.W.2d 700, er¬ 
ror refused. 

(2) On all points necessary to es* 
tablish defendant's liability to plain¬ 
tiff in the amount awarded by the 
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§ 312. Recovery of Damages in Main Action 
or Garnishment Proceeding 

In some Jurisdictions a claim for damages for wrong¬ 
ful garnishment may be asserted in the main action, as 
by counterclaim or cross action; where such right is 
given by statute, any conditions imposed must be ful¬ 
filled. 

Tn some jurisdictions defendant’s cause of action 
for a wrongful garnishment may be asserted in the 
main action, as by plea in reconvention,®^ counter¬ 
claim,®2 or cross action;®® but it has been held that, 
in the absence of statutory authorization, judgment 
cannot be rendered in the garnishment proceeding 
in favor of defendant by reason of damages result¬ 
ing from the improper garnishmentA statute 


permitting defendant to assert his claim for damages 
in the main action only when the garnishment has 
bten dismissed on motion prior to final judgment 
does not authorize recovery when the garnishment 
is not dismissed,®*'^ but it does not prevent defend¬ 
ant from recovering damages in an independent ac¬ 
tion.®® 

Defendant is, of course, not entitled to recover in 
his cross action unless the garnishment was in 
fact wrongful,®*^ and unless his pleading contains 
allegations of facts showing a right to recover ac¬ 
tual damages;®® and allegations of facts sufficient 
as a predicate for the recovery of exemplary dam¬ 
ages must also be made w’here defendant seeks to 
recover such damages.®® The affidavits, bonds, and 
answers in the garnishment proceeding are properly 
admitted in evidence.^® 


Jury, as a&ainst defendant’s demurrer 
to the evidence.—^Be^rgrs Oil Co. v. 
Deardorf. 222 P. 635, 97 Okl. 33. 

59. B^noteness of damagres is a 
question of law to be settled by court 
and not by jury.—Commonwealth of 
Massachusetts v. Davis, Tex.Civ.App., 
160 S.W.2d 543, reversed in part on 
other grounds. Sup., 168 S.W.2d 216. 

Saemplary damages 

Whether plaintiff has been guilty 
of oppression, fraud, or malice, so 
as to entitle defendant to exemplary 
damages, is a question for the Jury; 
evidence held insufficient to Justify 
submission of question.—Shawnee 
Nat. Bank v, D.S. Miser & Son, 46 P. 
2d 909, 171 OkL 317. 

eOu Incliidiiig uxumpported allega- 
tlons 

*Tt can only tend to confuse the 
Jury to include in the instructions 
allegations taken from the pleadings 
as to which no supporting evidence 
has been offered.”—^Lukens v. First 
Nat. Bank, 101 P.2d 914, 919, 151 Kan. 
937. 

Xnaccnracy In one part of a charge 
may he cored by a correct statement 
in another part, if the conflict be¬ 
tween the two instructions does not 
tend to leave the Jury in doubt as to 
which they are to follow.—^Whelan 
v. Miller, 49 Pa.Super. 91. 

fiutmotions held proper 

(1) Instruction that, if money was 
special deposit and parties so un¬ 
derstood it, money was not subject to 
garnishment.—Stafford v. First Nat. 
Bank, 13 S.W.2d 21. 178 Ark. 997. 

(2) Instruction that Judgment for 
defendant in the garnishment pro¬ 
ceedings was conclusive evidence that 
the garnishment was wrongful.—Ol¬ 
sen V. National Grocery Co., Wash., 
130 P.2d 78. 


Instructions held erxoneoTis or *■>«- 
proper 

(1) An instruction that, if the gar- 
nisher. In Impounding the property, 
had reasonable grounds for believing 
that it belonged to the original de¬ 
fendant, damages could not be re¬ 
covered by plaintiff, who was the real 
owner, was erroneous as applied to 
actual and compensatory damages, al¬ 
though it would have been proper on 
the issue of exemplary damages.— 
Lukens v. First Nat. Bank, 101 P.2d 
914, 151 Kan. 937. 

<2) An instruction by which the 
Jury are permitted to consider the 
question of exemplary damages is 
Improper where there is no evidence 
whatever on which to base It.—Shaw¬ 
nee Nat. Bank v. D. S. Miser & Son, 
46 P.2d 909, 171 Okl. 317. 

61. Tex.—Waldman-Ross Grain Co. 

V. Davison & Co., Civ.App., 251 S. 

W. 521. 

28 C.J. p 543 note 1. 

”A claim for damages, resulting 
from the wrongful procuring of a 
writ of garnishment or attachment is 
a matter ’’arising out of. Incident to, 
or connected with the plaintiff’s cause 
of action” and may be recovered by 
way of cross-action, plea in reconven- 
tlon, or counterclaim in the suit In 
which such a writ is obtained.”— 
Commonwealth of Massachusetts v. 
Davis, Tex.Civ.App., 160 S.W.2d 543, 
548, reversed in part on other 
grounds, Sup., 168 S,W.2d 216. 

62. Tex.—Commonwealth of Massa¬ 
chusetts V. Davis, supra. 

28 C.J. p 543 note 2. 

63. Okl.—Shawnee Nat. Bank v. D. 
S. Miser St Son, 46 P.2d 909, 171 
Okl, 317. 

Tex.—^Reynolds v. Sandel, Civ.App., 
142 S.W.2d 527—Bdmondson v. Car- 
roll, Civ.App., 134 S.W.2d 378, er- 
I ror dismissed. Judgment correct— 
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Battle V. ■milte, 124 S.W. 216, 6S 
Tex.Civ.App., 252. 

Cross petition. 

Okl.—Sarg v. Sugg, 96 P.2d 15, 186 
Okl. 37, 125 A-LuR. 1217. 

Cross action on unliquidated demand 
In a suit brought by a common¬ 
wealth on a tax Judgment against 
an individual in the courts of another 
state, in which suit the individual 
filed a cross action for wrongful gar¬ 
nishment, it was held that recovery 
could be had on the cross action as 
against the contention of the com¬ 
monwealth that since its cause of ac¬ 
tion was founded on a liquidated de¬ 
mand, and the cross action was 
founded on an unliquidated demand 
for wrongful garnishment sounding 
in tort, the cross action was not 
maintainable.—Commonwealth of 

Massachusetts v. Davis, Tex.Civ.App.. 
16ft S.W.2d 543, reversed in part on 
other grounds, Sup., 168 S.W.2d 216. 

64. Wis.—Veitch v. Cebell, 81 N.W. 
411, 105 Wis. 260, 76 Am.S.R. 911. 

65. Okl.—Oklahoma State Bank of 
Ada v. Reed. 288 P. 281, 143 Okl. 
131, 85 A.Li.R. 635—Scott v. Wa- 
ples-Painter Co., 176 P. 764, 74 Okl. 
52. 

66l Okl.—Oklahoma State Bank of 
Ada V. Reed. 288 P. 281, 143 Okl. 
131, 85 A.L.R. 635—Scott v. Wa- 
ples-Painter Co., 176 P. 754, 74 Okl. 
52. 

67. Tex.—Pegues Mercantile Co. v. 
Brown, Civ.App., 145 S.W. 280. 

68. Tex.—Pegues Mercantile Co. v. 
Brown, supra. 

Ck>uiLtsrclalm dismissed for want of 
showing of damages 
TJ.S.—Howe V. Atwood. D.C.Mich., 47 
F.Supp. 979. 

69. Tex.—Pegues Mercantile Co, v. 
Brown, Civ.App., 145 S.W. 280. 

TO- Tex.—^Pegues Mercantile Co. v. 
Brown, supra. 
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§ 313. Damages 

a. Nominal damages 

b. Compensatory damages 

c. Exemplary damages 

a. Nominal Damages 

In actions for wrongful garnishment, nominal dam¬ 
ages may be allowed where actual damage Is not es¬ 
tablished. 

A recovery of nominal damages may be allowed 
in actions for wrongful garnishment.^^ Where the 
evidence does not establish any actual damages, 
plaintiff's recovery will be limited to nominal dam- 

ages.'^2 

b. Compensatory Damages 

In an action for wrongful garnishment which Is not 
malicious, the measure of damages is the actual injury 
sustained under the general rules barring remote or spec¬ 
ulative consequences. Interest and attorney’s fees may 
be allowed. 

For a garnishment merely wrongful, and not vex¬ 
atious or malicious, the measure of damages is the 
actual injury sustained,^^ provided such injury is 
the natural and probable consequence of the wrong¬ 
ful act.*^^ If the action for wrongful garnishment 
is brought on the theory of malicious prosecution, 
the damages recoverable are those which would be 


awarded in the latter t^^pe of action,*^5 discussed 
in the CJ.S. title Malicious Prosecution §§ 112-115, 
also 38 CJ. p 445 note 25-p 452 note 85. 

In the absence of loss or deterioration of the 
property garnished, the value of its use during the 
period of detention,“^6 together with the necessary 
expenses of regaining possession,^^ constitutes a 
fair measure of damages. Where the garnishment 
was of money or notes, legal interest during the pe¬ 
riod of detention constitutes the value of its use 
which may be recovered as damages.78 Interest 
may be allowed on the entire sum garnished or 
impounded, even though the sum garnished exceeds 
the amount of plaintiff’s claim and costs,unless 
it so exceeds the sum sued for that it bears no fair 
proportion thereto.®® Interest allowed as damages 
itself draws interest until paid.®^ 

Lost profits are deemed too remote, uncertain, 
and speculative to be recoverable as compensatory 
damages for a wrongful garnishment,®® especially 
where no facts are alleged or proved sufficient to 
put plaintiff on notice that such special losses to 
defendant might probably result in consequence of 
the levy of the writ.®® 

Decline in value of corporate stock. In case of 
a wrongful garnishment of corporate stock of fluc- 


?!• OkL—Sarg v. Suggr, 96 P.2d 15, 
186 Okl. 37, 125 A.L.,R. 1217. 

28 C.J. p 648 note 10. 

72. Okl.^—Sarg v. Sugrg:, supra. 

Tex.—Girard v. Moore, Clv.App., 24 

S.W. 652. 

73. Kan.—Lukens v. First Nat. 
Bank. 101 P.2d 914, 151 Kan. 937. 

Okl.—^Beggs Oil Co. v. Deardorf, 222 
P. 535, 97 Okl, 33. 

Tex.—Reynolds v. Sandel, Clv.App.. 
' 142 S.'W'.2d 627--Peerless Oil & 
Gas Co. V. Teas, Civ.App., 138 S. 
W.2d 637, affirmed 158 S.W.2d 758. 
138 Tex. 301. 

Wls.—Commercial Investment Trust 
V. William Prankfurth Hardware 
Co.. 190 N.W. 1004, 179 Wis. 21. 
28 C.J. P 543 note 13. 

‘Tf the party suing out the proc¬ 
ess believed the facts to exist, and 
is not influenced by a reckless or 
vexatious spirit, the recovery should 
not go beyond the actual Injury. 
Such suit would not. in contemplation 
of law, be vexatious.*’—Pounds v. 
Hamner. 57 Ala. 342, 346—^Wells Co. 
v. Lane, 115 So. 74, 76, 22 Ala.App. 
269, reversed on other grounds 116 
So. 77. 217 Ala. 10. and certiorari de¬ 
nied 116 So. 79, 217 Ala. 12. 
Spqoiila'^.ve damages not recoverable 
The recoverab^ damages for 
wrongful suing out of a writ of gar- 
hishihen^' are only those which nat¬ 
urally flow from result ef the gar¬ 


nishment, and unusual and specula¬ 
tive damages are not recoverable.— 
Olsen V. National Grocery Co., Wash., 
130 P.2d 78. 

74. Tex.—Reynolds v. Sandel, Civ. 
App., 142 S.W.2d 527. 

£oss of lease held is. the same of 
a corporation was not such injury as 
would reasonably have been expected 
to result from the garnishment of 
the property of an individual, and 
damages therefor could not be re¬ 
covered.—Commonwealth of Massa¬ 
chusetts V, Davis, Tex., 168 S.W.2d 
216, affirming in part and reversing 
in part, Civ.App., 160 S.W.2d 543. 

75. Mo.—^Poley v. Union Home Fur¬ 
nishing Co., 60 S.W.2d 725, 228 Mo. 
App. 1063. 

73. Kan.—^Dody v. State Bank of 
Commerce, 108 P. 804, 82 Kan. 406. 
77. Kan.—^Dody v. State Bank of 
Commerce, 108 P. 804, 82 Kan. 406. 
Wash,—Olsen v. National Grocery 
Co., 130 P.2d 78. 

Traveling expenses, including hotel 
bills, and the value of time devoted 
to procuring the release of garnished 
property, are recoverable.—^Adair v. 
James M. Peterson Bank, 211 P. 683, 
61 Utah 159. 

78: Tex.—Waugh v. Dabney, 33 S. 

W. 763, 12 Tex.ClvA.pp. 290. 

28 C.J. p 543 note 16. 

79- Ark.—^Russell v. Barnhart Mer- 
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cantlle Co., 231 S.W. 881, 149 Ark 
201, distinguishing Brown v. Yu¬ 
kon Nat. Bank, 209 S.W. 734, 138 
Ark. 210. 

28 C.J. p 643 note 17. 

In Pennsylvania the running of In¬ 
terest on a garnishee's obligation 
to a defendant in garnishment pro¬ 
ceedings is suspended during the 
pendency of such proceedings on as 
much of the indebtedness as is cov¬ 
ered by the sum claimed in the gar¬ 
nishment, and, if the garnishment 
Is wrongful, defendant therein has 
his remedy against plaintiff and 
can thus recoup himself for the loss 
of interest which he would other¬ 
wise have received from the gar¬ 
nishee; the only exception to the 
general rule is where there is fraud 
or collusion or any unreasonable de¬ 
lay occasioned by the garnishee him¬ 
self.—^Powers, to Use of Finn v. Slat¬ 
tery, 3 A.2d 780, 833 Pa. 54. 

89. Ark.—Brown v. Yukon Nat. 
Bank. 209 S.W. 734, 138 Ark. 210. 

81. Tex.—Bierlng v. Galveston First 
Nat. Bank, 7 S.W. 90, 69 Tex. 599. 

82. Tex.—Reynolds v. Sandel, Civ. 
App., 142 S.W.2d 527. 

28 C.J. p 643 note 20. 

Loss of profits as element in exem¬ 
plary damages see infra $ 313 c. 

83. Tex.—Stafford v. Patterson, Civ. 
App., 184 S.W. 1095. 
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mating value, it has been held that the holder can- • 
not recover for the difference in value of the stock 
when garnished and at the time of trial, unless it is 
shown that the garnishment caused depreciation in 
value, or that the holder could or would have sold 
the stock during its detcntion.84 

Attorney*s fees necessarily expended by the gar¬ 
nishee or a claimant by reason of the wrongful 
garnishment may be recovered as damages,^5 un¬ 
less the action for damages is brought under a stat¬ 
ute which does not contemplate the allowance of 
such an item.*® 


c. Exemplary Damages 

Exemplary damages may be awarded for wrongful 
garnishment which is also malicious, but only when actual 
damage is shown. 

Exemplary or punitive damages are recoverable 
where the garnishment was not only wrongful but 
also malicious or vexatious;*'^ but they are not re¬ 
coverable unless actual damage is shown.®* The 
malice which will sustain an award of such dam¬ 
ages is actual malice, and not that which is implied 
in law from a groundless act.** Exemplary or pun¬ 
itive damages may embrace injury to the credit of 
the complaining principal defendant ;** and it has 
been held that loss of prospective profits may be con¬ 
sidered in estimating such damages.*^ 


GAENISTX7RA. In old English law, garniture; 
whatever is necessary for the fortification of a city 
or camp, or for the ornament of a thing.i 

GABBISON. As the permanent home, or i>ost, of 
the army in time of peace, implying the opposite of 
an army "in the field/^ see Army and Navy § 104. 

dABBOTE. In Spanish law, the instrument by 
which the death penalty is executed.* 

dABBOTINGr. A method of inflicting the. death 
penalty on convicted criminals practiced in Spain, 
Portugal, and some Spanish-American countries, 
consisting in strangulation by means of an iron col¬ 
lar which is mechanically tightened about the neck 


of the sufferer, sometimes with the variation that a 
sharpened screw is made to advance from the back 
of the apparatus and pierce the base of the brain. 
Also, popularly, any form of strangling resorted to 
for the purpose of overcoming resistance or induc¬ 
ing unconsciousness, especially as a concomitant to 
highway robbery.* 

GABSU MME . In old English law, an amerciament 
or fine.^ 

GABTEB. A string or ribbon by which the stock¬ 
ing is held upon the leg; also the mark of the high¬ 
est order of English knighthood, ranking next after 
the nobility.® 


84. Tex,—Commonwealth of Massa¬ 
chusetts V, Davis, 168 S.W.2di 216, 
affirming in part and reversing in 
part, Civ.App., 160 S.W.2d 543. 

28 C.J. p 543 note 22. 

85. Okl.—Sarg v. Sugg, 96 P.2d 15, 
186 Okl. 37. 125 A.L.R. 1217. 

28 C.J. p 544 note 23. 

Corpus Juris statement Quoted 
with approviU in an action brought 
on a garnishment bond.—Oklahoma 
State Bank of Ada v. Reed, 288 P. 
281, 283, 143 Okl. 131, 85 A.L..R. 635. 

Corpus Juris statement cited with 
approval in connection with holding 
that proof of expenditure of attor¬ 
ney’s fees was inadmissible In ab¬ 
sence of necessary averments,—^Adair 
V. James M. Peterson Bank, 211 P. 
683. 686, 61 Utah 169. 

88, Wis.—Commercial Investment 

Trust v. William 3Prankfurth Hard¬ 
ware Co., 190 N.W. 1004, 179 Wis. 
21 . 

87. Kan.—Lukens v. First Nat. 

Bank. 101 P.2d 914, 161 Kan. 937. 
Tex.—Peerless Oil & Gas Co. v. Teas, 
Clv.App., 138 S.W.2d 637. affirmed 
168 S.W.2d 768, 138 Tex. 301. 

^ C.J. p 644 note 25. 


"Oppression, fraud or malice, ac¬ 
tual or presumed,*’ required by stat¬ 
ute to be shown to recover exemplary 
damages.—Shawnee Nat. Bank v. D. 
S. Miser & Son, 46 P.2d 909, 171 Okl. 
317. 

Amount of exemplary damages dis¬ 
cretionary with Jury 
Ala.—^Wells Co. v. Lane, 116 So. 74, 
76, 22 Ala.App. 269, reversed on 
other grounds 116 So. 77, 217 Ala. 
10, and certiorari denied 115 So. 
79. 217 Ala. 12. 

Malice of agent 

In order to hold a principal liable 
for exemplary damages for wrongful 
garnishment because of the malice 
of his agent. It must be shown that 
the principal had knowledge of, and 
participated in, the malice, or after¬ 
ward ratifted and adopted or approved 
the malicious acts.—Commonwealth 
of Massachusetts v. Davis, Tex., 168 
S.W.2d 216, affirming in part and re¬ 
versing in part, Civ.App., 160 S,W.2d 
543,. 

88. Tex.—-Girard v. Moore, 26 S.W. 
946, 86 Tex. 676—^Edmondson v. 
Carroll. Civ.App., 134 S.W.2d 378, 
error dismissed, judgment correct. 
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89- Pa-—^Whelan v. Miller, 49 Pa- 
Super. 91. 

90. Tex.—Biering v. Galveston First 
Nat. Bank, 7 S.W. 90, 69 Tex. 599. 

9L Tex.—Bennett v. Foster, Civ. 
App., 161 S.W. 1078. 

1. Black L.D. 

Xi Bscriche Dicclonarlo, citing Span¬ 
ish Pen.Code art 101. 

3. Black L.D. 

4. Black L.D. 

5. Black L.D. 

Origin 

“This military order of knighthood 
is said to have been first instituted 
by Richard I„ at the sleere of Acre, 
where he caused twenty-six knights 
who firmly stood by him to wear 
thongs of blue leather about their 
legs. It is also said to have been 
perfected by Edward III. and to have 
received some alterations, which were 
afterwards laid aside, from Edward 
VI. The badge of the order is the 
image of St. George, called the 
’George,* and the motto is *Honi solt 
Qui mal y pense.”*—Black UD. 
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GARTH. In English law, a yard; a little close or 
homestead in the north of England;® more specifi¬ 
cally, a well-known term meaning an orchard.^ Al¬ 
so a dam or wear in a river, for the catching of 
fish.® 

GARYTOX7R. In old Scotch law, warder.® 

GAS. A generic term, broad and sweeping in its 
meaning.!® In its most common, everyday use the 
term denotes a kind of matter that is infiammable, 
and which, under confinement, has the propensity of 
exploding in the presence of fire,!! and may include 
a collection or combination of gases as well as a 
single gas.!® Jn its common and ordinary meaning 
the term has been defined as an aeriform fluid,!® 
having neither independent shape nor volume, but 
tending to expand indefinitely ;!4 matter in the 
aeriform state, having noxious or poisonous qualities, 
as distinguished from smoke or dust.!® 

Colloquially "gas” is sometimes used for "gaso¬ 


line,” as when a "gas engine,” a "gas shovel,” or the 
like is spoken of.!® 

The term has been distinguished from "dust” see 
28 C.J.S. p 595 note 55, “embers,”!^ "gasoline” see 
the C.J.S. title Mines and Minerals § 2, "smoke,”!® 
and "soot.”!® 

The distribution of gas for fuel or illuminating 
purposes and the rights, duties, and liabilities inci¬ 
dental thereto are discussed in the title Gas, post; 
gas as a natural product of wells is defined in the 
C.J.S. title Mines and Minerals § 3, also 40 C.J. p 
752 notes 5-15 and other matters are discussed in 
their appropriate places throughout that title. The 
term as used to describe risks or exceptions in provi¬ 
sions of insurance policies is considered in the C.J.S. 
title Insurance §§ 777, 841, also 1 C.J. p 454 notes 
36-38, and 37 C.J. p 546 notes 36-40. 

Phrases employing the word are listed in the 
note.®® 


Neb.—stone v. Physicians Casualty 
Association of America, 266 N.W. 
606, 607, 130 Neb. 769—Birss v. 
Order of United Commercial Trav- 
elers of Americcw 190 N.W. 486, 487, 
109 Neb. 226. 

Lia.—Roy v. Arkansas-Louisiana 
Gas Co., 7 So.2d 895, 896, 200 La. 
233. 

15. Neb.—Stone v. Physicians Cas¬ 
ualty Association of America, 266 
N.W. 605, 607, 130 Neb. 769—Birss 
V. Order of United Commercial 
Travelers of America, 190 N.W. 
486, 487, 109 Neb. 226. 

Or.—Stuart v. Occidental Life Ins. 
Co., 68 P.2d 1037, 1042, 166 Or. 622. 


(3) *TDry natural gras** and “wet 
natural gras** see the C.J.S. title 
Mines and Minerals § 3, also 40 C.J. 
p 752 notes 14, 15. 

(4) “Gas company** or “gras corpo¬ 
ration** see Gas S 6; and as subject 
to taxation see the CJ.S. title Taxa¬ 
tion § 161, also 61 C.J. p 304 note 99- 
p 305 note 9. 

(6) “Gas escapingr from the heat¬ 
er,** as including: fumes from the 
heater rather than unconsumed gras. 
—^Amarillo Gas Co, v. Walsh, Tex. 
Clv.App., 267 S.W. 291, 294. 

(6) “Gas fillingr station** see the 
C.J.S. title Motor Vehicles §§ 770- 
778, also 42 GJ. p 1304 note 66-p 
1309 note 71. 


6. Black L.D. 

7. Bngr,—Layngr v. Tarborougrh, 4 
Price 383, 393, 146 Reprint 498. 

3. Black L.D. 
gu Black L.D. 

Id. Iowa—Lamar v. Iowa State 
Travelingr Men's Ass'n, 249 N.W. 
149, 160, 216 Iowa 371, 92 A.ti.R. 
169. 

Neb.—Stone v. Physicians Casualty 
Ass'n of America, 266 N.W. 605, 
607, 130 Neb. 769—^Birss v. Order 
of United Commercial Travelers of 
America, 190 N.W. 486, 487, 109 
Neb. 226. 

IL Mass.—^Robinson v. Weber Duck 
Inn Co., 1 N.B.2d 27, 29, 294 Mass. 
76. 

12. Iowa—Lamar v. Iowa State 
Travellngr Men's Association, 249 
N.W. 149, 161, 216 Iowa 371, 92 
A.L.R. 159. 

13. La—^Roy v. Arkansas-Loulslana 
Gas Co., 7 So.2d 896, 896, 200 La 
233. 

Svolntioii of tezm 

^’‘A term used at first by chemists 
as synonymous with air, but since 
restricted to fluids supposed to be' 
permanently elastic, as oxygren, hy¬ 
drogen, etc., in distinction from va¬ 
pors, as steam, which become liquid 
on a reduction of temperatura In 
present usage, since all of the sup¬ 
posed permanent gases have been 
liquefied by cold and pressure, the 
term has resumed nearly its original 
signification, and is applied to any 
substance in the elastic or aeriform 
state,” 

Iowa.—Lamar v. Iowa State Travel¬ 
ing Men's Association, 249 N.W. 
149, 150, 216 Iowa 87L 62 A.L.R. 
169. 


16. Misa—^Byers Mach. Co. v. Cobb 
Broa Const Co., 179 So. 566, 567. 

17. Or.—Stuart v. Occidental Life 
Insurance Company, 68 P.2d 1037, 
1043, 156 Or. 522. 

18. Neb.—^Birss v. Order of United 
Commercial Travelers of America, 
190 N.W. 486, 487, 109 Neb. 226. 

Or.—Stuart v. Occidental Life Insur¬ 
ance Company, 68 P.2d 1037, 1042, 
1043, 166 Or. 622. 

19. Or.—Stuart v. Occidental Life 
Insurance Company, supra. 

20. Phxases oonstraed 

(1) “Casing-head gas” see the G 
J.S. title Mines and Minerals § 3, al¬ 
so 40 C.J. p 741 notes 34-87. 

(2) “Death resulting from inhaling 
of gas,” as Including suffocation by 
certain poisonous fumes and odors 
arising from oil.—^Birss v. Order of 
United Commercial Travelers of 
America, 190 N.W. 486, 487, 109 Neb. 
226. 


(7) “Gas fitter,” defined as a work¬ 
man who installs gas pipes and fix¬ 
tures, and compared with “plumber** 
and “steam fitter.”—Warburton-Bea- 
cham Supply Co. v. City of Jackson. 
118 So. 606, 608, 151 Miss. 503. 

(8> “Gas fitting,*' as distingruished 
from “plumbing.*’—Warburton-Bea- 
cham Supply Co. v. City of Jackson, 
supra. 

(9) “Gas fixtures” when annexed 
to the realty see Fixtures § 46 notes 
58, 59. 

(10) “Gas franchise” see Gas §§ 8- 
16. 

(11) “Gas lease” see the C-J.S. title 
Mines and Minerals § 195, also 40 C. 
J. p 1047 notes 29-40. 

(12) “Gas light plant,” “gas plant,*’ 
and “gas works'* see Gas § 6. 

(13) “Gas mains” and “gas meter*’ 
or “gasometer” see Gas 5 18. 

(14) “Gas puff,” as used in connec¬ 
tion with dangers incident to a fur- 


614 



38 aJ.S, 


GAS 


nace stack, means the effect caused 
by an accumulation of gas near the 
top of the stack, mixing with the air, 
taking fire and exploding, and has 
been compared with "slip.”—Giles v. 
.Jones, 54 A. 280, 281, 204 Pa. 444. 

(15 > '‘Gas well” and “oil or gas 
well” see the O.J.S. title Mines and 
Minerals S 1. 40 C.J. p 735 notes 

32-35, as included or not included by 


the term "mine;” | 134, also 40 C. 
J. p 904 note 79-p 905 note 6, nature 
of property in such wells; § 234, 240, 
also 40 C.J. p 1137 note 5S-p 1138 
note 64, notes 69-76. statutory* regu¬ 
lation of operation thereof; and S 
279, also 40 C.J. p 1205 notes 62-71, 
liability for injuries in their opera¬ 
tion. See also 28 C.J. p 607 note IS. 

(16) "Natural gas” see the C.J.S. 


title Mines and Minerals { 8, also 
40 C.J. p 752 notes 6-15. 

(17) "One gas shovel,” as meaning 
"one gasoline shovel.”—Byers Mach. 
Co. V. Cobb Bros. Const. Co., Miss.. 
179 So. 565, 567. 

(18) "Suffocation by gas.”—Stone 
V. Physicians Casualty Ass’n of 
America, 266 N.W. 605, 607, 130 Neb. 
769. 
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GAS 

This Title includes regulation of the production, supply, and use of gas for illuminating, heating, and 
like purposes, obtained either from natural sources or by any process of manufacture, whether under 
franchises granted therefor or directly by municipalities; and rights, powers, duties, and liabilities of 
gas companies and of municipal corporations in respect of the supply of gas. 

Mattexs not In tlilB Title, treated elsewhere in this work, see X>escxlptive-Word Index 


Analysis 

1. m GENERAL, §§ 1-5 
n, GAS COMPANIES, §§ 6-17 
m. STJPPLT TO CONSUMERS, §§ 18-27 
rV. RATES AND CHARGES, §§ 28-37 

V. INJURIES INCIDENT TO CONSTRUCTION OR OPERATION OP GAS WORKS, §§ 38-48 
VI. INJURIES TO, OR INTERFERENCE WITH, PIPES OR APPLIANCES, §§ 49-50 


Sub-Analysis 


L IN GENERAL—p 617 

§ 1. Definition and nature—^p 617 

2. Establishment or acquisition of plant by public authorities—p 618 

3. Regulation and control—p 619 

4. -Licenses and taxes—p 625 

5. Offenses—p 627 


H GAS COMPANIES—p 627 

§ 6. Character of company and business—^p 627 

7. Incorporation and consolidation—^p 628 

8. Charters and franchises—^p 629 

9. -Necessity of legislative grant—p 629 

10. - Power to grant—^p 629 

11. -Nature of right acquired—^p 633 

12. - Construction—^p 634 

13. -Exclusiveness—^p 637 

14. -Transfer or assignment—p 638 

15. -Violation and forfeiture—^p 639 

16. -Duration, surrender, and abandonment—p 639 

17. - Indebtedness, bonds, and mortgages—^p 641 


m. SUPPLY TO CONSUMERS—p 642 

§ 18. In general—^p 642 

19. Duty to supply to private consumers—^p 647 

20. -Extension of service—^p 649 

21. - Rules and regulations—^p 651 

22. - Effect of nonpayment of arrearages—652 

23. -Duty to furnish meters—^p 654 

24. - Entry to disconnect or remove meter—^p 655 

25. Failure or refusal to supply—^p 655 
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IfTT- SXJPPIiY TO CONSOW[EItS—Continued 

§ 26. - Remedies in general—p 655 

27. -Action for statutory penalty—p 659 

IV. BATES AND GHABQES—p 660 

§ 28. Duty of company—p 660 

29. -To charge reasonable rates—p 660 

30. -To serve on equal terms—^p 662 

31. Regulation and control—663 

32. - Power to regulate—p 664 

33. - Reasonableness of rate—^p 679 

34 -Judicial review—^p 708 

35. Liability of consumer—p 722 

36. -Recovery back of amount in excess of legal rate—p 724 

37. Rent of meter—^p 725 


§ 1 


V. INJURIES INCIDENT TO CONSTRUCTION OR OPERATION OF OAS WORKS—p 726 

§ 38. In general—^p 726 

39. Obstructions or excavations in street or highway—p 727 

40. Escape or explosion of gas—^p 730 

41. -Nature and grounds of liability—^p 730 

12. -Measure of care required—^p 731 

43. - Proximate cause—p 740 

4?. -Contributory negligence—p 741 

45. -Persons entitled to sue—p 743 

46. -Persons or companies liable—743 

47. -Actions—p 743 

48. -Damages—^p 756 

VL INJURIES TO, OR INTERFERENCE WITH, PIPES OR APPLIANCES—p 756 
§ 49. In general—756 

50. Right of consumer to cut off gas, remove meter, or attach governor—p 757 


I. IN OENERAL 


§ 1. Definition and Nature 

as the term Is used In this Title, is an aeri¬ 
form fluid used for illuminating purposes and for fuel, 

"Gas,” as the term is used within'the scope of 
this Title, is an seriform fluid used for illuminating 
purposes and for fuel.^ 

The term includes both natural^ and artificial 
gas,3 unless a different intention appears.^ As stat¬ 


ed in the C.J.S. title Mines and Minerals § 2, also 
40 C.J. p 739 note 90, "natural gas” is included in 
the term "mineral,” but “illuminating gas” is not 
generally understood to be a chemical.® Natural 
gas, when extracted from the earth and put into a 
pipe line, is personal property.® It then becomes a 
commercial commodity which the owner may dispose 
of in whatever manner he may consider most ad¬ 
vantageous.*^ 


1. Bouvier Li.D. 

a. IndL—^Manufacturers' Gas & Oil 
Co. V. Indiana Natural Gas & Oil 
Co., 67 N.B. 912, 155 Ind. 461, 69 
L-ILA. 768. 

28 C.J. p 547 note 6. 

Natural eras, dry natural gas, and wet 
natural gas defined see the C.jr.S. 
title Mines and Minerals § 8, also 
40 CU, p 762 notes 6-15. 


3. Mich.—^Nelson v. Galpin. 269 N. 
W. 586, 277 Mich, 529. 

28 C.J. p 547 note €. 

4. Ohio.—Circleville Light & Power 
Co. V. Buckeye Gas Co., 69 N.B. 
436, 69 Ohio St. 259. 

28 C.J. p 547 note 7. 

5. La-—Shreveport Gas, Electric 

Light & Power Co. v. Assessor of 

617 


Caddo Parish, 16 So. 650, 47 La. 
Ann. 66. 

28 O.J. p 647 note 3. 

Bm Ind,—Crystal Ice & Cold Storage 
Co. V. Marion Gas Co., 74 N.E. 16. 
35 Ind.App. 295. 

7. Ind.—Manufacturers' Gas & Oil 
Co. V. Indiana Natural Gas & Oil 
Co., 58 N.E. 706, 155 Ind. 545. 

28 C.J. p 547 note 9. 
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§ 1 

Transportation of gas as interstate or intrastate 
commerce is considered in Commerce §§ 23, 24. 

§ 2. Establishment or Acquisition of Plant by 
Public Authorities 

Municipalities must comply with constitutional pro¬ 
visions relating to the establishment or acquisition of gas 
plants. 

The supply of gas by a city is not a municipal 
duty, and, if it assumes the performance of that 
function, it acts merely as a business corporation,^ 
and has the same powers with respect to the conduct 
of its business,® and is subject to the same duties 
and liabilities,^® as such a corporation. 

Statutory and constitutional provisions relating to 
the steps to be taken to establish or acquire a gas 
plant or system must be complied with,^i and, where 


statutes require that the question be submitted to a 
popular vote,^2 the question must be so stated as to 
carry a true and complete meaning to the voters.^® 
The property and works of a gas and water compa¬ 
ny supplying both gas and water, if acquired by a 
municipality, must be taken in toto.^^ 

A gas company, not having an exclusive right or 
franchise, cannot question a municipality’s power to 
construct and maintain a gas system,^® and it has 
been held that ultra vires acts of a municipal cor¬ 
poration in operating or disposing of a gas plant 
after acquisition can be questioned only by the state 
in appropriate proceedings,^® and a transaction 
whereby a municipal gas company surrendered its 
franchise and accepted an indeterminate permit from 
the public service commission has been held valid 
and not to afford any basis for relief to a taxpay- 
er.i7 


8. Neb.—^Metropolitan Utilities Dis¬ 
trict V. City of Omaha, 198 N.W. 
858, 112 Neb. 93. 

Pa.—Graham v. City of Philadelphia, 
6 A.2d 78, 334 Pa. 613. 

28 C.J. p 547 note 11. 

9. Ohio.—^Findlay v. Parker, 17 Ohio 
Cir.Ct 294, 9 Ohio Clr.Dec. 710. 

28 aj. p 647 note 12. 

ABsisfniiig' rentals 

A municipality, under some stat¬ 
utes. has the power to asslgrn rentals 
derived from a lease of Its gas works. 
—Graham v. City of Philadelphia, 6 
A.2d 78. 334 Pa. 618. 

10. Pa.—^Western Sav. Fund Soc. v. 
Philadelphia, 31 Pa. 175, 72 Am. 
D. 730—^Hacker v. Philadelphia, 6 
Phila. 94. 

11. Pa.—^Tyrone Gas & Water Co. v. 
Borough of Tyrone, 149 A. 713, 299 
Pa. 533. 

OertilLoate of oonvenlenoe and neces¬ 
sity 

Statutes requiring a municipality 
to secure a certificate of convenience 
and necessity from a public utilities 
commissioner must be strictly con¬ 
strued,—^McGuinn v. City of High 
Point, 8 S.E.2d 462, 217 N.C. 449, 128 
A.LI.R. 608. 

Oonditlon precedent 

A statute authorizing the acquisi¬ 
tion of the right to take property 
after a specified time from the intro¬ 
duction of gas has been held merely 
to set forth a condition precedent to 
the coming into operation of the 
right to take.—^Tyrone Gas & Water 
Co, V. Borough of Tyrone, 149 A. 713, 
299 Pa 533. 

12. Wyo.—^Dakota Oil & Gas Co. v. 
City of Casper, 116 P.2d 861, 67 
Wyo. 829. 

PnhUo ohaxita’Ue trust 

Contract authorizing organization 
of public utility corporation, in effect 


creating public charitable trust, was 
held not agreement for acquisition 
of plant by municipality, and there¬ 
fore valid without approval at elec¬ 
tion.—Todd V. Citizens* Gas Co. of 
Indianapolis. C.C.A.Ind., 46 F.2d 855, 
certiorari denied 61 S.Ct. 661, 283 
U.S. 852, 76 L.Bd. 1469. 

Beserving right to acquire 

City, which did not have the power 
to acquire gas plant by the execution 
of bonds without being authorized 
at a special election could not give 
itself the power to do so by reserv¬ 
ing it in a franchise granted to a gas 
company, and the power was required 
to come from the legislature.—^Dako¬ 
ta Oil & Gas Co. V. City of Casper, 
116 P.2d 861, 67 Wyo. 329. 

13. Ind.—Public Service Co. of Indi¬ 
ana V. City of Aurora, 19 N.E.2d 
255, 215 Ind. 311. 

Sufficienoy of question 
Ballot which required voter to ex¬ 
press himself on question of whether 
all or none of electric utility, water 
utility, and gas utility should be 
purchased by municipality was fa¬ 
tally defective notwithstanding all 
three utilities were owned by the 
same public utility,—^Public Service 
I Co. of Indiana v. City of Aurora, su¬ 
pra. 

14. Pa.—^Tyrone Gas & Water Co. v. 
Borough of Tyrone, 149 A. 713, 299 
Pa. 533. 

Works and property 

The term ^‘works’' of gas company 
which municipality may acquire in¬ 
cludes all buildings, machinery, and 
other equipment, and the term “prop¬ 
erty” is intended to cover assels not 
falling within term '*works”.—^Ty¬ 
rone Gas & Water Co. v. Borough of 
Tyrone, supra. 

15. U.S.—^Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A. 
Tex., 100 F.2d 662. 
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Means and methods 

Where a utility sought to enjoin 
a municipality from making contracts 
and plans to be used in constructing 
and operating a gas distribution sys¬ 
tem on the ground that such compe¬ 
tition would be unlawful, the utility, 
as the holder of a franchise, could 
not question the means and methods 
employed by which the city was 
threatening it with competition other 
than to question the direct authority 
of the city to proceed, and could not 
question contracts made between the 
municipality and others than the 
United States.—^Montana-Dakota Util¬ 
ities Co. V. City of Havre, 94 P.2d 
660, 109 Mont. 164. 

16. U.S.—Todd V. Citizens* Gas Co. 
of Indianapolis, C.C.A.Ind.. 46 P.2d 
855, certiorari denied 51 S.Ct. 661, 
283 U.S. 852, 76 L.Bd, 1469. 

17. Ind.—Williams v. Citizens* Gas 
Co., 188 N.B. 212, 206 Ind. 448. 

Becaptnre of rentals; a ncill a ry relief 
Pact that municipal gas company, 
as trustee for inhabitants, paid ex¬ 
cessive consideration for lease, was 
held not to entitle taxpayer to can¬ 
cellation and recapture of rentals 
paid by company over seventeen-year 
period during which it had use of 
lessor*s equipment; and resident tax¬ 
payer who failed to establish right 
to quiet title to property of munici¬ 
pal gas company, or to recapture its 
property and franchise, had no right 
to ancillary relief of receivership not¬ 
withstanding claim of company’s in¬ 
solvency.—Williams v. Citizens’ Gas 
Co., supra. 

conspiracy to destroy 
Complaint by resident taxpayer 
seeking recapture of operating fran¬ 
chise, physical property, and earnings 
of municipal gras company operating 
under lease, was held not to show con- 
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§ 3 


Authority of municipal corporations to undertake 
the service of gas is considered in the C.J.S. title 
Municipal Corporations § 1050, also 27 C.J. p 547 
note 10. 

§ 3. Regulation and Control 

a. By federal government 

b. By state 

c. By municipality 

d. By public service commission 

a. By Federal Govenuneiit 

The Natural Gas Act should be liberally construed. 

The Natural Gas Act, 15 U.S.C.A. § 717 et seq, 
should be liberally construed^® so as to embrace 
within its scope the implied powers necessary to an 
exercise of the expressly granted powers,and con¬ 
tracts of a corporation engaged in transportation 
and sale of natural gas are subject to regulation un¬ 
der the statute in the public interest, although the 
contracts were made prior to enactment of the stat- 
ute.2^ 

A complainant may seek review of an order of a 
federal regulatory body if his grievance qualifies as 
a case or controversy and responds to the conven¬ 
tional requisites of equity jurisdiction and a statute 
confers jurisdiction on the reviewing court-^i 

Regulation generally by congress of transportation 
of gas from one state to another is discussed in 
Commerce § 26. 

b. By State 

In order to protect the public, the state may estab¬ 


lish and enforce regulations as to gas companies pro¬ 
vided such regulations are not inconsistent with funda¬ 
mental rights of such companies. 

The charter of a gas company is a contract which 
the state and its agents, under the constitutional in¬ 
hibition against impairing the obligation of con¬ 
tracts, are bound to respect, but in granting an ex¬ 
clusive franchise to a gas company the state does 
not part with the police power and duty of protect¬ 
ing the public health, morals, and safety, as one or 
the other may be involved in the exercise of its 
franchise by the grantee, as stated in Constitutional 
Law §§ 319, 333. Hence, to protect the public from 
any injury that may arise from this source the state 
may establish and enforce regulations which are not 
inconsistent with the essential rights granted by the 
company’s charter.22 It is also within the power of 
the legislature to pass reasonable regulations touch¬ 
ing the use of highways,23 or to secure the efficien¬ 
cy of the service,24 but the legislature may not, 
however, under the guise of protecting the public 
interests, impose unusual and unnecessary restric¬ 
tions,25 or confiscate the company's property or de¬ 
prive it of the use thereof without compensation and 
without due process of law as shown in Constitu¬ 
tional Law § 602 and Eminent Domain § 11. 

The determination of the legislature as to what is 
a proper exercise of its police powers is not final or 
conclusive, but is subject to the supervision of the 
courts,26 and rules governing statutory construction 
generally have been applied in the determination of 
the requirements and application of regulatory stat¬ 
utes and ordinances.27 


splracy to destroy company.—Wil¬ 
liams V. Citizens* Gas Co., supra. 

1& U.S.—Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission, C.C.A., 120 F.2d 625, cer¬ 
tiorari granted 62 S.Ct. 91, 314 U.S. 
693, 86 Li.Fd. 478, and Federal Pow¬ 
er Commission v. National Gas 
Pipeline Co. of America, 62 S.Ct. 
91, 314 U.S. 593, 86 L..Fd. 478, and 
reversed on other grounds 62 S.Ct. 
736, 316 U.S. 575, 86 L.Ed. 1037. 
19. U.S.—^Natural Gas Pipeline Co. 

^ of America v. Federal Power Com¬ 
mission, supra. 

SO. U.S.—^Mississippi River Fuel 
Corporation v. Federal Power Com¬ 
mission, aC.A., 121 F.2d 169. 

21. U.S.—^East Ohio Gras Co. v. Fed¬ 
eral Power Commission, C.C.A., 116 
F.2d 386. 

OontlngreiLey 

An order of a federal regulatory 
body which may have effect only on 
the contingency of future adminis¬ 
trative action is not revlewable.— 
East Ohio Gas Co. v. Federal Power 
Commission, supra. 


22. Ind.—Jamieson v. Indiana Na¬ 
tural Gas & Oil Co., 28 N.E. 76, 128 
Ind. 665, 12 L..R.A. 652. 

28 C.J. p 658 note 84. 

Statute ooxurtmed 

The legislative power of a state 
not extending beyond its territorial 
j limits, the state and county offices 
I in which a statute provides that a 
corporation organized thereunder, 
and desiring to extend its territory, 
shall record a certificate setting forth 
particulars, are offices of that state. 
—City of Jamestown v. Pennsylvania 
Gas Co., C.aA.N.Y.. 1 P.2d 871, mod¬ 
ifying, D.C., 268 F. 437, and 264 F. 
1009. I 

29. Mass.—^Attorney-General v. Hav¬ 
erhill Gas Light Co.. 101 N.E. 1061, 
215 Mass. 394, Ann.Cas.l914C 1266. 

24. U.S.—Fidelity Title & Trust Co. 
V. Kansas Natural Gas Co., D.C. 
Kan., 219 F. 614. 

28 GtaJ. p 559 note 86. 

25. Mont,—Gas Products Co. v. 
Rankin, 207 P. 993, 63 Mont. 372, 
24 A.L.R. 294. 

28 C.J. p 559 note 87. 
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26. U.S.—^Dobbins v. City of Los 
Angeles, Cal., 26 S.Ct. 18, 195 U.S. 
223, 49 L.Ed. 169. 

27. Tex.—City of Baird v. West 
Texas Utilities Co., Civ.App.. 145 
S.W.2d 965, error dismissed 148 S. 
W.2d 392. 136 Tex. 148. 

Statute regnixiiig filing of reports 
(1) Where, after enactment of 
statute requiring certain reports to 
be filed with city authorities by gas 
companies furnishing gas to inhabi¬ 
tants of city and imposing penalties 
for willful refusal to make reports, 
the legislature authorized organiza¬ 
tion of public utility corporations of 
such nature that required reports, if 
made by corporations, would not 
serve purpose intended, such statutes 
were construed as applying only to 
companies of same nature as those in 
existence at date of passage of stat¬ 
utes and not to corporations organ¬ 
ized under subsequent legislation.— 
City of Baird v. West Texas Utilities 
Co., supra. 

(2> Such a statute is a penal stat¬ 
ute and the term “willfully,** as used 
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The legislature may delegate its power in this re¬ 
spect to municipal corporations, or to public service 
commissioners, as shown infra subdivision d of this 
section, but the delegation to public officials of un¬ 
limited power to be arbitrarily executed is invalid 
as a delegation of legislative functions.^S 

Rates and charges. Regulation of the rates and 
charges of a gas company is considered infra §§ 31- 
34. 

a By Muxiicipality 

Unless such power has been conferred on a public 
service commission, municipal corporations possess ample 
authority to Impose reasonable regulations on gas com¬ 
panies operating within their limits. 

The state may delegate to municipal corporations 


in which gas companies operate the right which it 
has, under the police power, of regulating such com¬ 
panies and, unless such power has been conferred 
on the public service commission,30 municipal cor¬ 
porations possess, among their implied and inherent 
police pow’^ers, ample authority to impose on gas 
companies operating within their limits all reason¬ 
able regulations^! necessary to provide for the 
health, safety, or welfare of their inhabitants.32 

The power to regulate the use of the streets by a 
gas company is not exhausted by the regulations 
prescribed by the municipal authorities at the time 
of granting the consent to use the streets, 33 but is 
a continuing power, 34 and cannot be bargained away 
or otherwise parted with.35 The regulations im¬ 
posed must be reasonable,33 and such as do not vio- 


therein, means with evil intent, or 
without reasonable ground to believe 
the act lawful.—City of Baird v. 
West Texas Utilities Co., supra. 

(3) A statute authorizing cities 
“incorporated under general laws’* to 
regulate gas companies is not appli¬ 
cable to a home-rule city, and hence 
city is not authorized to recover pen¬ 
alty from gas company for failure 
to file reports required by statute.— 
City of Sherman v. Municipal Gas 
Co., 127 S.W.2d 193, 133 Tex. 324, af¬ 
firming Municipal Gas Co. v. City of 
Sherman, Civ.App., 89 S.W.2d ,436. 

(4) The Texas statutes requiring 
certain reports to be filed with city 
authorities by gas companies fur¬ 
nishing gas to inhabitants of city, 
and imposing penalties for refusal 
to make reports, are applicable only 
to public utilities operating in one 
municipality.—City of Edinburg v. 
Central Power & Light Co., D.C.Tex., 
2 P.R.D. 660. 

(6) Foreign corporation, furnish¬ 
ing gas to distributing corporation 
which it controlled, was held “pub¬ 
lic utility” and bound to make annual 
report.—Gallatin Natural Gas Co. v. 
Public Service Commission, 266 P. 
373, 79 Mont. 269. 

28. nt—Sheldon v. Hoyne, 103 N.B. 
1021, 261 Ill. 222. 

28 C.J. P 559 note 92. 

Validity of legislative delegation to 
executive of power to regulate pub¬ 
lic utilities generally see Constitu¬ 
tional Law § 138 b (3). 

29. Ind.—Westfield Gas & Milling 
Co. V. Mendenhall, 41 N.B. 1033, 
142 Ind. 538. 

28 C.J. p 559 note 94. 

Power is governmental 

The power of city to prescribe 
regulations under which such com¬ 
modities Shan be furnished is gov¬ 
ernmental—City of Wink v. Wink 
Gas Co., Tex.Clv.App., 115 S.W.2d 
973, error refused. 


Constmotion of statutes 

<1) The language of a statute 
granting such power is strictly con¬ 
strued.—^Indianapolis v. College Park 
Land Co,. 118 N.B. 356, 187 Ind. 641. 

<2> Where the means by which a 
power granted shall be exercised are 
specified, no other or different means 
for the exercise of such power can 
be implied.—^Indianapolis v. College 
Park Land Co., supra. 

30. Mo.—Myron Green Cafetericus Co. 
V. Kansas City, Mo., 240 S.W. 132, 
293 Mo. 519. 

28 C.X p 559 note 97. 

Begalation of oonsumers 

Statutes defining gas plants and 
gas companies, and providing that 
the Public Service Commission Act 
shall apply to the manufacture and 
furnishing of gas, do not confer on 
the public service commission the 
power to regulate the use of gas by 
consumers, and hence an ordinance 
of Kansas City, prohibiting the use 
by gas consumers of gas pumps and 
other devices to increase the flow of 
gas beyond the normal pressure in 
the gas mains to the detriment of 
other users and the public health 
and safety, is not an invasion of the 
power of the commission, and is val¬ 
id, such ordinance not being an at¬ 
tempt to regulate the business of the 
gas company.—^Myron Green Cafe¬ 
terias Co. V. Kansas City, Mo., supra. 

31. Pa.—Borough of Chambersburg 
V, Chambersburg Gas Co,, 38 Pa. 
Super. 311. 

28 C.J. p 559 note 95. 

32. Ind.—Rushvllle v. Rushville Na¬ 
tural Gas Co., 28 N.B. 863, 132 
Ind. 576, 15 L.R.A. 321. 

28 C.J. p 559 note 96. 

83. N.T.—^New York v. Woodhaven 
Gas Light Co., 168 N.Y.S. 429. 181 
App.Div. 188. 

34. Pa.—In re State Highway Dept, 
22 Pa.Dlst 117, 

28 C.J. p 569 note 99. 
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1 35. Ohio.—Cincinnati Gas-Light & 
I Coke Co. V. Avondale, 1 N.B. 627, 

I 43 Ohio St 267. 

28 C.J. p 559 note 1. 

36. Pa.—Borough of Chambersburg 

V. Chambersburg Gas Co., 38 Pa. 

Super. 311. 

28 C.T. p 559 note 2. 

Biffionlty of snpervisioxL 

Under evidence that city was check¬ 
ing content of nitrogen in fuel gas 
being sold in city by use of calori¬ 
meters and by chemical tests, ordi¬ 
nance prohibiting addition of air or 
elements thereof to fuel gas could 
not be Justified on ground that super¬ 
vision of regulation of dilution of 
gas would be difficult—^Lone Star 
Gas Co. V. City of Port Worth, CCA 
Tex., 93 P.2d 684, reversing, D.C„ 15 
P.Supp. 171, certiorari denied City of 
Port Worth v. Lone Star Gas Co., 68 
S.Ct 943, 304 U.S. 662, 82 L,W. 
rehearing denied 68 S.Ct 1044, 804 
U.S. 589, 82 L.Bd. 1549. 

iHM holder 

(1) Local board of health cannot 
enact ordinance regulating gas hold¬ 
ers to carry out wishes of inhabi¬ 
tants, and an attempt by local board 
to compel removal or to prevent erec¬ 
tion of a gas holder requires more 
Justification than attempt to remove 
a slaughter house, garage, or gaso¬ 
line filling station.—Town of Green- 
burgh V. Westchester Lighting Co., 
216 N.Y.S. 677, 217 App.Div. 263, af¬ 
firmed 157 N.B. 889, 246 N.Y, 637. 

(2) While a permit may be neces¬ 
sary if gas holder constituted “place 
of business” dangerous to life and 
health, a gas holder is neither “manu¬ 
factory” nor “place of business” 
within ordinance requiring board of 
health permit; and, under the evi¬ 
dence it was held that gas holder 
was not dangerous to life or health, 
and did not generate unwholesome 
or offensive odors.—Town of Green- 
burgh v. Westchester Lighting Co,, 
supra. 
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late any charter rijrhts of the comnany,-" or impair 
the obligation of any contract between the company j 
and the municipality, or infringe on constitutional j 
rights.2® Power to regulate does not include power j 
to prohibit.*^^ ■ 

The exercise of the power of regulation is sub- ! 
jcct to judicial review,^^ but the court will not in¬ 
terfere in the absence of evidence establishing an 
abuse of discretion,'^2 or a violation of constitutional 
rights.^ ^ 

d. By Public Service Conimission 

In many Jurisdictions gas companies are subject to 


the regulatory power of the public service commission or 
other like agency. 

In many jurisdictions corporations engaged in the 
business of supplying gas for light, heat, and power 
to the inhabitants of a citj* are made subject to the 
regulatory power of the public service commission 
or other like agency.^"* The power of the commis¬ 
sion, if not expressly given in the statute, must nec¬ 
essarily be implied thcrefrom.-^S and such implica¬ 
tion cannot exist beyond what is necessary for the 
just and reasonable execution of the grant of powder 
which the statute confers.^® Such statutes apply 
only to companies engaged in supplying gas as a 
public service or public utility,^'^ or, under some cir- 


37 . D.C.—District of Columbia v. 
Washinerton Gas Light Co.. 20 D 
C. 29 a^irmod 16 S.Ct. 664, 161 U. 
S. 316. 40 L.Ed. 712. 

28 C.J. p 559 note 3. 

38. Ind.—Indianapolis v. Consumers* 
Gas Trust Co.. 39 N.B. 433, 140 Ind. 
107, 40 ^^m.S.R. 183, 27 Li.RA. 514. 

28 C.J. p 560 note 4. 

39. Cal.—In re Smith, 77 P. 180, 143 
Cal, 368. 

40. N.J.—New Brunswick Gas Light 
Co. V. South River, 77 A. 473, 77 N. 
J.Eq. 487. 

28 C.J. p 560 note €. 

4L Pa.—Borough of Chambersburg 
V. Chambersburg Gas Co., 38 Pa. 
Super. 311. 

28 C.J. p 560 note 9. 

42. Pa.—Edgewood Borough v. Scott, 
29 Pa,Super, 156. 

43. * U.S.—Dobbins v. City of Los 
Angeles. Cal., 25 S.Ct. 18. 196 U.S. 
223, 49 L.Ed. 169. 

44. - Tex —Oitv of Denison v. Muni¬ 
cipal Oas Co.. 3 S.W.2d 794, 117 
Tex. 291, affirming, Civ.App., 257 
S.W. 616. 

28 C.J. p 560 note 12. 

Certificates of convenience and neces¬ 
sity see infra $ 10. 

45. N.Y.—People v. Public Serv, 
Commn., 176 N.Y.S. 168, 188 App. 
Div. 36. 

43. N.Y.—People v. Public Serv. 
Commn., supra. 

47. Mo.—State ex rel. Cities Service 
Gas Co. v. Public Service Commis¬ 
sion. 85 S.W.2d 890, 337 Mo. 809, 
certiorari denied Public Service 
Commission of Missouri v. State of 
Missouri ex rel. Cities Service Gas 
Co., 56 S.Ct, 383, 296 U.S. 657, 80 
L.Ed. 468. 

Statutory defiadtion 
The statutes defining public utili¬ 
ties, in so far as they declared that 
a producer of natural gas selling gas 
produced from gas wells on leasehold 
estates to gas company engaged in 
distributing gas to consumers was a 
pubUc utility, were not invalid on 
sround that they did not constitute a 


valid exercise of legislative power.— 
^mdofiC V. Public Utilities Commis¬ 
sion. 21 N,E.2d 334, 135 Ohio St. 438. 

Companies not within statute 

Cl) An oil company which merely 
sold natural gas on its own premises 
where gas was produced to public 
gas utility did not make itself a pub¬ 
lic gas utility subject to jurisdiction 
of a commission, notwithstanding the 
contract between oil company and 
utility bound utility to construct pipe 
line necessary to serve certain mu¬ 
nicipalities, bound utility to proceed 
with diligence to secure gas utility 
franchises in certain municipalities, 
and required utility to deposit a large 
forfeit to insure performance of con¬ 
tract—^Humble Oil & Refining Co. v. 
Railroad Commission of Texas, 128 
S.W,2d 9, 133 Tex. 330, reversing 
Railroad Commission of Texas v. 
Humble Oil & Refining Co., Civ.App., 
101 S,W.2d 614. 

(2) A natural gas company, which 
had no charter power to act as a 
common carrier or public utility and 
was authorized to do business in a 
state only as a private corporation, 
and which sold ninety-nine and eigh¬ 
ty-three one hundredths per cent, of 
its gas in interstate commerce, was 
not a “public utility," subject to ju¬ 
risdiction of public service commis¬ 
sion or state laws relating to inves¬ 
tigation and regulation of public 
service and public utility corpora¬ 
tions.—Interstate Natural Gas Co. v. 
Louisiana Public Service Commission, 
D.CLa,, 34 P.Supp. 980. 

(3) Other companies see State ex 
rel. Cities Service Gas Co. v. Public 
Service Commission, 85 S.W.2d 890, 
337 Mo. 809, certiorari denied Public 
Service Commission of Missouri v. 
State of Missouri ex reL Cities Serv¬ 
ice Gas Co., 56 S.Ct. 383, 296 U.S. 657. 
80 L.Ed. 468—38 C.J. p 547 note 14 
[a], 

Oompaaiies within statute 

(1) Company engaged in supplying 
gas for distribution is a “public util¬ 
ity" and is subject to jurisdiction and 
control of commission.—^Universal 
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Gas Co. V. Central Illinois Public 
Service Co., C.C.A.I11., 102 P.2d 164. 

(2) A company which furnished 
natural gas to such substantial part 
of the public as to make its service 
a matter of public concern, welfare, 
and Interest, subjected itself to reg¬ 
ulation by a commission, notwith¬ 
standing the company had changed 
the purpose clause of its articles of 
incorporation, it had not exercised 
the right of eminent domain, it did 
not hold itself out to serve the pub¬ 
lic or any class of the public gener¬ 
ally, and it sold to select consumers 
by private contract only.—Industrial 
Gas Co. V. Public Utilities Commis¬ 
sion of Ohio. 21 N.E.2d[ 166, 136 Ohio 
St. 408. 

(3) The producer of natural gas 
from wells on leasehold estates who 
sold natural gas from wells to a gas 
company which, as a public utility, 
distributed and sold gas to consum¬ 
ers was operating as a “public util¬ 
ity” required to make reports to pub¬ 
lic utilities commission.—Orndoff v. 
Public Utilities Commission, 21 N.E, 
2d 334, 135 Ohio St. 438. 

<4) Where corporation, authorized 
to produce, transport, and sell natural 
gas, succeeded to rights of pipe line 
corporation having power to produce 
natural gas for light, power, and 
heat, and power of eminent domain, 
exercised rights and privileges of 
public utility, and filed schedule of 
rates, and subjected itself to control 
by state authorities, it constituted 
itself a public utility to furnish nat¬ 
ural gas, and was subject to statu¬ 
tory regulations.—^Arkansas Natural 
Gas Co. V. Norton Co., 263 S.W. 775, 
165 Ark. 172. 

<5) Where gas producing company 
and gas distributing company were 
wholly owned by holding company 
and distributing company agreed to 
distribute gas for producing com¬ 
pany, nominally as producing compa¬ 
ny’s agent, the commission was au¬ 
thorized to treat transaction as pur¬ 
chase and sale and require distribut¬ 
ing company to treat proceeds there- 
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ciimstances, to companies affiliated with such compa¬ 
nies,^® and in some jurisdictions it is held that a 
municipality or other governmental body operating 
a gas works is not within the jurisdiction of the 
public service commission.^® General rules apply 
with respect to proceedings of such commissions.®® 

Powers and duties of commission in general. The 


power and jurisdiction of commissions with respect 
to particular activities of gas companies have been 
considered in a number of cases.®^ Generally the 
jurisdiction of the commission includes the power to 
fix and establish rates, see infra § 32, and to pre¬ 
scribe rules, requirements, and regulations affecting 
service and operation and the management and con¬ 
duct of the business,®2 but a gas company may man- 


of as receipts from sale of gas pur- I 
chased, for purposes of regulation. 
—Iroquois Gas Corporation v. Malt- 
bie, 297 N-.T.S. 907. 261 App.Div. 628, 
affirmed 17 N,E.2d 446. 279 N.Y. 676. 

<6) A corporation that constructs 
a gas plant becomes a "‘gas corpora¬ 
tion’* for purpose of public service 
administration and may apply to 
commission for permission to erect 
gas plant irrespective of whether 
corporation is a business corporation 
or a public utility.—Penn-York Nat¬ 
ural Gas Corporation v. Maltbie, 299 
N.Y.S. 1004, 164 Misc. 669. 

(7) A natural gas company, or¬ 
ganized under the laws of Pennsyl¬ 
vania. which supplied gas under a 
special contract to another natural 
gas company, which in turn served 
a municipality within the first com¬ 
pany's field of supply, is a public 
service company and subject to the 
provisions of the public service com¬ 
pany law with respect to the sale of 
natural gas to the other company.— 
People’s Natural Gas Co. v. Public 
Service Commission of Common¬ 
wealth of Pennsylvania, 79 Pa.Super. 
660. 

(8) A natural gas company which 
purchases a portion of its gas from a 
foreigm corporation, which does no 
business in Pennsylvania, and com¬ 
mingles that gas with gas supplied 
from Pennsylvania fields and subse- 
auently delivers it to its customers 
in Pennsylvania, is subject to the 
jurisdiction of the public service 
commission.—^People’s Natural Gas 
Co. v. Public Service Commission of 
Commonwealth of Pennsylvania, su¬ 
pra. 

(9) Other companies see State ex 
rel. Bricker v. Industrial Gas Co„ 16 
N.B.2d 218, 58 Ohio App. 101. 

48. Mass.—^Plynn v. Commissioner 

of Department of Public Utilities, 

18 N.E.2d 538, 302 Mass. 131. 
Balations between alfillated compa¬ 
nies 

Statute providing that public util¬ 
ities department shall investigate and 
supervise relations, transactions, and 
dealings between gas companies and 
affiliated companies which bear on 
the price of gas does not apply to 
contract between two trusts exchang¬ 
ing stock interest in various gas com¬ 
panies. for, although each trust was 
an “affiliated company,” the contract 
involved did not relate to any “rela¬ 


tions, transactions, and dealings’* of 
such affiliated company with a gas 
company; nor is it true that the stat¬ 
ute so construed would add nothing 
to preexisting law, since it made 
mandatory a supervision and exami¬ 
nation that was previously permis¬ 
sive.—Flynn v. Commissioner of De¬ 
partment of Public Utilities, supra. 

49. Pa.—Graham v. City of Philadel¬ 
phia, 6 A2d 78, 334 Pa. 513. 
Operation by gas company 

Public service commission was 
without jurisdiction to enforce or su¬ 
pervise execution of agreement for 
the operation of a municipally owned 
gas works by a gas company, or to 
regulate facilities or service fur- 
nlshe<^to the public.—Wilson v. Pub¬ 
lic Service Commission of Pennsyl¬ 
vania, 176 A. 510, 116 Pa.Super. 72— 
Ferguson v. Public Service Commis¬ 
sion. 82 Pa.Super. 238. 

501. Parties 

Public utility company, supplying 
gas, has right to hearing on applica¬ 
tion for certificate of convenience by 
rival, and may appeal from order.— 
Kansas Gas & Electric Co. v. Public; 
Service Commission of Kansas. 251 P. 
1097, 122 Kan. 462. 

Beheaxtng 

Where order of public utilities 
commission was without notice to ap¬ 
plicant for rehearing, who raised 
questions of unlawfulness of order, 
jurisdiction of commission, and its 
power to supervise and control dis¬ 
continuance of service, rehearing 
should have been granted.—Central 
Ohio Gas Co. v. Public Utilities Com¬ 
mission. 145 N.E. 30, 110 Ohio St 
663. 

51. Certificate of oonvenienee and 
necessity 

The order of department of public 
utilities granting gas company a cer¬ 
tificate of convenience and necessity 
to construct and operate a natural 
gas pipe line to serve customers 
which were being served by another 
company was supported by substan¬ 
tial evidence, although service of oth¬ 
er company had been adequate and 
satisfactory, where company applying 
for certificate offered to serve cus¬ 
tomers at rate substantially lower 
than rates which were being charged; 
and the element of cost, although not 
necessarily of itself sufficient, was 
an important one to be considered.— 
Department of Public Utilities v. Ar^ 
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kansas Louisiana Gas Co., 142 S.W. 
2d 213, 200 Ark. 983. 

Selation. between eoanpanies 

Where the company having a fran¬ 
chise to supply gas in certain terri¬ 
tory manufactured no gas, but pur¬ 
chased all it distributed from another 
company which owned all of its 
stock, had advanced all the money in¬ 
vested. selected its officers from 
among its own employees, and arbi¬ 
trarily divided their salaries and 
expenses, the commission in ordering 
an extension of the gas mains could 
properly take into consideration the 
relation between such companies, and 
was not necessarily limited to a con¬ 
sideration of the expense with rela¬ 
tion to the capitalization or stated in¬ 
come of the franchise holder.—^Peo¬ 
ple ex rel. Woodhaven Gaslight Co. 

V. Nixon, 196 N.Y.S. 623. 203 App. 
Div. 369, affirmed 142 N.B. 271, 236 
N.Y. 530, affirmed People ex reL 
Woodhaven Gaslight Co. v. Public 
Service Commission of New York, 46 
S.Ct. 83. 269 U.S. 244, 70 UEd. 265. 

52. Kan.—City of Winfield v. Court 
of Industrial Relations, 207 P. 813, 
111 Kan. 680, error dismissed 44 
S.Ct 133, 263 U.S. 680. 68 L.Ed. 
503. 

W. Va—^Kelly Axe Mfg. Co. v. Public 
Service Commission, 105 S.E. 152, 
87 W.Va. 368. 

28 C.J. p 560 note 16. 

Approval of discontinuance of serv¬ 
ice see infra § 16. 

Certificate of convenience and neces¬ 
sity s’ee infra $ 10. 

Xn interest of public 

Regulation of company’s producing 
and dealing in natural gas should 
under police power of state be exer¬ 
cised in interest of the “public,” 
which is composed not only of the 
domestic and household consumers 
but enterprisers to whom sales are 
made directly.—Interstate Natural 
Gas Co. V. Louisiana Public Service 
Commission, D.C.La, S3 F.Supp. 
Methods of accounting 

(1) In a proper case, the commis¬ 
sion may require a gas company to 
eliminate an item from its capital 
account and charge it to surplus.— 
Long Beach Gas Co. v. Maltbie, 36 
N.Y.S.2d 194, 264 App.Div. 496. 

(2) Such an order has been held not 
to violate the principle of uniform 
accounting in that it would require 
corporation to keep its books on a 
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age its own affairs and neither the commission nor ^ 
the court may interfere except for the special pur- { 
poses mentioned in the public utility law.53 One of 
the duties usually devolving on the commission is to 
regulate the supply and distribution of natural gas,54 
both for the purpose of insuring adequate service 
at reasonable rates,55 and to prevent the waste or 
improper use thereof to the end that as large an 
amount as possible may be devoted to the beneficial 
uses of the inhabitants of the state.55 WTiile the 


y commission may order improvements in the equip- 
f ment or methods of the company in order to over¬ 
come its shortcomings or failure, 57 it cannot destroy 
or interfere with contract rights and obligations,58 
and a restriction or classification which is unreason¬ 
able and arbitrary is invalid,59 and may be attacked 
collaterally.®^ 

Control of stock and securities. Under some stat¬ 
utes a gas corporation may not issue stock or se¬ 
curities without the consent of the commission, 


different basis than other gras cor¬ 
porations confronted with similar sit¬ 
uations, where there was no proof of 
similar situations or that the com¬ 
mission would not meet them in the 
same manner.—Longr Beach Gas Co. v. 
Maltble, supra. 

(3) Gas corporation which had not 
made adequate provision to meet de¬ 
preciation or to provide a reserv'e to 
which ail retirement losses might be 
charged under former system of ac¬ 
counts and which it failed to charge 
oflf actual retirements when they oc¬ 
curred could not demand that items 
improperly carried in its capital ac¬ 
count covering property no longer in 
service be charged to a reserve ac¬ 
count created under a new system of 
accounts for an entirely different 
purpose.—Long Beach Gas Co. v. 
Maltble, supra. 

(4) Public service commission had 
the power to direct gas corporation 
to eliminate from Its capital account 
and charge to surplus a fee paid tO; 
another corporation under a contract 
for engineering and construction 
work on a cost basis, including over¬ 
head expense, plus a fee, on a finding 
that such fee was unfair and not a 
part of the reasonable cost of con¬ 
struction,—Long Beach Gas Co. v. 
Maltble, supra. 

(5) Where utility and customer 
agreed that gas extension made was 
to be constructed to customer's plant 
and to be maintained by utility for 
three hundred elghty-two dollars, and 
that such fund was to belong to util¬ 
ity unless customer purchased three 
million cubic feet of gas a year, in 
which case the three hundred elghty- 
two dollars was to be refunded, and 
customer paid three hundred eighty- 
two dollars to utility, and utility con¬ 
structed extension at cost of one hun¬ 
dred ninety-one dollars and ninety- 
four cents, and during no year up to 
time that customer's use of gas 
ceased and extension was abandoned 
did customer take three million cubic 
feet of gas, entire cost of extension 
should have been taken from utility's 
capital account and credited to depre¬ 
ciation reserve, and amount received 
in excess of cost of extension be¬ 
longed in capital account.—^In re Re¬ 
public Light, Heat db Power Co., 37 N. 
T.S.2d 947. 


63. Pa.—Pennsylvania Power & 

Light Co. V. Public Service Com¬ 
mission, 193 A. 427, 12S Pa.Super. 
195. 

54. III.—City of Winfield v. Court 
of Industrial Relations, 207 P. 813, 
111 Kan. 5S0, error dismissed 44 
S.Ct 133, 263 U.S. 680, 68 L.Ed. 
503. 

28 C.J. p 560 note 17. 

55- U.S.—^People of State of New 
York V. McCall, N.Y., 38 S.Ct. 122, 
245 U.S. 345. 62 L.Ed. 337. 

28 C.J. p 560 note 18. 

56. Okl.—^Application of Jackson, 66 
P.2d 1101, 179 Okl. 577. 

28 C.J. p 560 note 19. 

57. N.Y.—^People v. Public Serv. 
Commn., 176 N.Y.S. 163, ISS App. 
Biv. 36. 

Pressure devices 

The public utilities commission has 
power to order the installation of de¬ 
vices for regulating gas pressure, and 
the fact that its order to that effect 
is experimental and the use of the 
pressure regulating devices only re¬ 
quired for six months does not affect 
its validity.—City of W'Infield v. 
Court of Industrial Relations, 207 P. 
813, 111 K!an. 580. error dismissed 44 
S.Ct 133, 263 U.S. 680, 68 L.Ed. 503. 
Oas shut-off valves in private build¬ 
ings 

The commission has authority to 
compel a gas company to furnish 
and provide a gas shut-off valve in¬ 
side private buildings into vrhich its 
pipes run, for the purpose of safe¬ 
guarding against leakage of gas.— 
Polsky V. Walsh, 222 N.Y.S. 120, 220 
App.Dlv. 559. 

58. W.Va.—^Huntington Development 
& Gas Co. v. Public Service Com¬ 
mission, 143 S.B. 357. 105 W.Va. 
629. 

28 C.J. p 560 note 2L 
Bates not involved 

A statute vesting power in a com¬ 
mission to establish a fair and equi¬ 
table division of the proceeds of 
the sale of gas between the compa¬ 
nies transporting or producing the 
gas and the companies distributing 
or selling it has been held not to give 
to the commission power of revision 
over a preexisting contract between 
companies producing and distributing 
natural gas Independent of any is- 
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sues or question of the making or re¬ 
vision of rates to consumers.—Mu¬ 
nicipal Gas Co. V. Lone Star Gas Co., 
Cfv.App.. 259 S.W. 684. affirmed Lone 
Star Gas Co. v. Municipal Gas Co., 
3 S.W.2d 790, 117 Tex. 331, 58 AL. 
R. 797. 

59. N.T.—Park Abbott Realty Co. v. 

Iroquois Natural Gas Co.. 168 N.T. 

S. 673. 102 Misc. 266. 

^ N.Y.—Park Abbott Realty Co, v. 

I Iroquois Natural Gas Co., supra. 

161. N.T.—^Public Service Commission 
I V. New York & Richmond Gas Co., 

1 279 N.Y.S. 824, 244 App.Dlv. 398, 

1 reversing 271 N.Y.S. 388, 151 Misc. 

347. 

28 C.J. p 561 note SO. 

Proceedings 

The commission to which an appli¬ 
cation for approval of securities cer¬ 
tificates is presented need not hold a 
hearing but may act on the facts 
brought on the record by applicant, 
and a rejection of such application 
may be supported by matters of law 
or of fact or by mixed matters of 
law and fact.—Erie Lighting Co. v. 
Pennsylvania Public Utility Commis¬ 
sion. 198 A 901, 131 Pa.Super. 190. 
Basis for rejection 

On appeal from rejection of utili¬ 
ties' applications for securities cer¬ 
tificates, it would be assumed that 
only basis for rejection of applica¬ 
tions was that assigned by commis¬ 
sion in view of statute requiring 
commission to give reasons for re¬ 
jection.—^Erle Lighting Co. v. Penn¬ 
sylvania Public Utility Commission, 
supra. 

Reclassification 

Gas company's reclassification of 
its one hundred fifty thousand shares 
of common stock into seven thousand 
five hundred shares of common stock 
without par value and one hundred 
forty-two thousand five hundred 
shares of second preferred stock 
without par value and without vot¬ 
ing privileges was held an "issue of 
stock" which was Invalid without ap¬ 
proval of the commission, and the 
commission was held not estopped to 
attack corporation's reclassification 
by its failure to attack earlier reclaa- 
sification.—^Public Service Commis¬ 
sion V. New York & Richmond Gas 
Co-. 279 N.T.S. 824, 244 App.Dlv. 898, 
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and the duties of the commission have been held ad¬ 
ministrative to enforce on the companies the ob¬ 
servance of the provisions of the law.®2 

Consent to transfer of property. Some statutes 
provide that the sale and transfer of the property, 
powers, and franchises of one gas company to an¬ 
other gas company shall be made only with the ap¬ 
proval of the public service commission, the ap¬ 
proval of the commission to be based on its deter¬ 
mination and finding that the transfer is necessary 
or proper for the service, accommodation, conven¬ 
ience, or safety of the public.®^ 

Discrimination. While, in a proper case, the com¬ 
mission may make an order enforcing gas prora¬ 
tion,®^ and, if a sufficient supply of gas is not ob¬ 
tainable, may perhaps have the power to limit the 
supply of gas to consumers,®® and give preference 
for domestic purposes over that for industrial pur¬ 
poses,®® and order such distribution as will best 
serve the general welfare of the community,®*^ it 
cannot discriminate between customers having equal 
rights to the use of the gas,®® as, for instance, in 
favor of those who have gas connections and against 
those who have not but need g^s.®® 


Waiver of compliance with order. The failure of 
a public ser\dce commission to commence an ac¬ 
tion, as authorized by statute, against a gas com¬ 
pany to have a violation of the commission’s order 
stopped or prevented may be regarded as a waiver 
of the requirements of the order,7® or as a recogni¬ 
tion of the fact that, under the circumstances of the 
case, the gas company has substantially complied 
with the provisions of the order.^^ 

Judicial supervision. Under some statutes, an ac¬ 
tion may be brought^s a court of equity for an 
injunction*^® to contest the validity of an order of 
the commission. The power and procedure of the 
courts in reviewing proceedings of a public service 
commission are determined by the controlling stat¬ 
utes. 

The court has no power to substitute its own 
judgment of what is reasonalSe in place of the de¬ 
termination of the public service commission,*^® and 
it can only annul the order of the commission for 
the violation of some rule of law.^® In other words, 
the court does not have the power to determine that 
the order of the commission was unreasonable in 
the sense that it was an unwise or inexpedient or- 


reversingr 271 N.Y.S. 388. 151 Mlsc. 
347. 

62. N.T.—^Matter of Watertown Gas 

lAght Co., Ill N.Y.S. 486, 127 App. 

Div. 462. 

83. Pa.--V. & S. Bottle Co. v. Public 

Serv. Commn., 70 Pa.Super. 308. 
Conditions imposed 

(1) Public service commission may 
not Impose conditions on transfer of 
gras franchise which are unreasonable 
or which do not change terms of 
transfer, or which encroach on right 
of utility to administer its corporate 
affairs in matters not within super¬ 
visory powers of commission; and 
power of the commission to prescribe 
uniform methods of keeping accounts 
of gas business does not include pow¬ 
er to compel corporation to write off, 
from book value a loss not actually 
sustained. Hence commission is 
without power to require, as condi¬ 
tion to transfer of gas plant, that 
purchasing corporation charge part 
of purchase price on its books to sur¬ 
plus. although commission found pur¬ 
chase price exceeded depreciated 
book value of plant.—^People ex reL 
Iroquois Gas Corporation v. Public 
Service Commission of State of New 
York, 189 N.B. 764, 264 N.Y. 17, re¬ 
versing 264 N.Y.S. 550. 238 App.Div. 
184. , 

X2). Order of public service com¬ 
mission . conditionally approving 
transfer of natural gas plant should 
be. -rexerse#!; .not, modified by strik¬ 
ing; oonditiox^ where commission 


in excess of its authority made trans¬ 
fer conditional on purchasing corpo¬ 
ration's charging excess amount of 
purchase price to surplus.—People ex 
rel. Iroquois Gas Corporation v. Pub¬ 
lic Service Commission of State of 
New York, supra. 

Transfer of franchise generally see 
Infra § 14. 

64. Okl.—Oklahoma Natural Gas 
Corporation v. State. 17 P.2d 488, 
161 Okl. 104. 

65- N.Y.—^Public Serv. Commn. v. 
Iroquois Natural Gas Co., 179 N.Y. 
S. 230, 189 App.Div. 545. 

68i N.Y.—Public Serv. Commn. v. 

Iroquois Natural Gas Co., supra. 
Oas produced within or without the 
state 

N.Y.—^Application of Republic Light, 
Heat & Power Co., 38 N.Y.S.2d 302, 
266 App.I)iv. 74. 

67- N.Y.—Public Serv. Commn. v. 
Iroquois Natural Gas Co., 179 N. 
Y.S. 230, 189 App.Div. 646. 

68- N.Y.—Public Serv. Commn. v. 
Iroquois Natural Gas Co., supra— 
Public Serv. Commn. v. Iroquois 
Natural Gas Co., 178 N.Y.S. 24, 108 
Mlsc. 696. 

68- N.Y.—Public Serv, Commn. v. 
Iroquois Natural Gas Co., 179 N. 
Y.S. 230, 189 App.Div. 646. 

28 CJ. p 561 note 25. 

70- N.Y.—^Municipal Gas Co. v. Sec¬ 
ond D|st. Public Serv. Commn., 183 

. N.Y.S, 900. 

71- N.T.—Municipal Gas Co. v. Sec- 
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ond Dist. Public Serv.Commn., su¬ 
pra. 

72. Ala.—^Alabama Public Service 
Commission v. Mobile Gas Co.. 104 
So. 538, 213 Ala. 50, 41 A.L.R. 872. 

Pa.—Incorporators of Service Gas Co. 
V. Public Service Commission of 
Pennsylvania, 190 A. 653, 126 Pa. 
Super. 381. 

73. Ala.—^Alabama Public Service 
Commission v. Mobile Gas Co., 104 
So. 638, 213 Ala. 50. 41 A.L.R. 872. 

Complaint or bill not demurrable 
Ala.—^Alabama Public Service Com¬ 
mission V. Mobile Gas Co., supra. 

74. Mass.—Flynn v. Commissioner 
of Department of Public Utilities, 
18 N.E.2d 538, 302 Masa 131. 

Discretion; appeal 

Refusal to take discretionary ac* 
tion at request of private individual 
with respect to Investigating con¬ 
tracts of company affiliated with gas 
company was held not re viewable, 
under statute authorizing review of 
unlawful ruling or order, since to 
hold otherwise would be to turn over 
to private individuals considerable 
control of time and activities of com¬ 
mission, even as to discretionary mat¬ 
ters.—^Plynn v. Commissioner of De¬ 
partment of Public Utilities, supra. 

75. Okl.—^Application of Jackson, 66 
P.2d 1101, 179 Okl. 677. 

28 C.J. p 661 note 36. 

76- N.Y.—People v. McCall, 113 ISC- 
E. 795, 219 N.Y. 84, Ann.Cas.l9ieE 
1042, reversing 3,57 N.Y.S. 707, 171 
App.Div. 580. 
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but only that it was unreasonable if it was 
an unlawful, arbitrary, or a capricious exercise of 
power."*^ 

Where a gas company’s change in practice, made 
without an order of the commission, was enjoined, 
such injunction would not prevent the company from 
applying to the commission for an order to make the 
change.*^® 

I 4 . -Licenses and Taxes 

In determining the liability of a gas company to pay 
a fee or tax, the statute or ordinance is controlling. 

Under some statutes a license tax may be imposed 


on gas companies for general revenue purposes, 
and a fee may be imposed on a gas company for the 
use of the streets,and whether a particular com¬ 
pany is subject to the fee or tax, and to what ex¬ 
tent, depends on the statute or ordinance imposing 
it and a proper construction thereof.^^ Where the 
payment of an annual license fee is dependent on an 
ambiguous proviso, practical construction by the 
parties may be considered.^^ 

In exacting a rental charge for use of the streets, 
the city acts in a proprietary capacity^^ and an 
agreement of a gas company, incorporated in an 
ordinance, to pay a determinable amount has been 
held a contract, and not an exercise of a govern- 


77. N.T.—^People v. McCall, supra. 
78; N.T.—^People v. McCall, supra. 

Order lield not invalid 

Order granting certificate of con¬ 
venience to competing gas company 
was held not subject to be enjoined 
as arbitrary* unlawful, and unreason¬ 
able.—Kansas Gas & Electric Co. v. 
Public Service Commission of Kan¬ 
sas, 251 P. 1097, 122 Kan. 462. 
Odorous agent 

While the commission's order that 
malodorant agent in natural gas be 
such as to Indicate by distinctive 
odor presence of gas in concentra¬ 
tions not exceeding one per cent by 
volume should be sustained by the 
court, if possible, with due deference 
to fundamental law, as purpose of 
legislature and commission In re¬ 
quiring odorization of such gas is 
to warn of its presence and thereby j 
avoid tragic consequences, an order i 
that malodorant agent introduced in-! 
to natural gas be such as to Indi-1 
cate by distinctive odor presence of 1 
gras in concentrations not exceeding 
one per cent by volume Is void as 
clearly calling for odorization of ga^, 
although present only in infinitesimal 
proportion and without dangerous po¬ 
tentialities to user, but not definite¬ 
ly determinable by one charged with 
obligation to perform.—Lone Star 
Gas Co. V. Kelly, Tex.Com.App., 165 
S.W.2d 446. 

79. Ohio.—City of Defiance v. Toledo 
Edison Co.. 190 N.E. 781. 47 Ohio 
App. 100. 

80. Pa-^ity of Altoona v. O'Leary, 
98 A 798, 254 Pa. 25, affirming 60 
PaSuper. 159. 

^License fees by municipal corpora¬ 
tion for use of streets by public 
service corporations generally see 
the C.J.S. title Municipal Corpora¬ 
tions S 1737, also 44 C.X P 997 
x^te 8~p 998 note 17. 

81. Wash.—City of Spokane v. Spo¬ 
kane Gcui & Fuel Co., 26 P.2d 1034, 
in Wash. 163. 

' . i , . • . ' 

Ohio.—State ^ rel. Bricker v. 
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Industrial Gas Co., 16 N.E.2d 218. 

58 Ohio App. 101. 

Tex.—Utilities Natural Gas Co. v. 

State, 128 S.W.2d 1153, 133 Tex. 

313, reversing. Civ.App., 118 S.W'. 

2d 927. 

Pnblie use 

As respects ordinance taxing dis¬ 
tributors and sellers of gas for heat¬ 
ing, lighting, power, and refrigeration 
for "public use" in the city through 
pipe lines laid in the streets, "public 
use,** when used in speaking of dis¬ 
tributors and sellers of gas or elec¬ 
tricity, refers to business of "public 
utilities" and to sale of gas to public 
generally and indiscriminately, and 
not to particular persons on special 
contract; and a corporation which 
was not chartered or licensed as a 
public utility, and which sold gas to 
public utility retailing gas in city, 
and to fourteen industrial customers 
in city, under special contracts, was 
not a "public utility," and was not 
selling gas "for public use,” and 
hence was not subject to tax.—City 
of St. Louis V. Mississippi River Fuel 
Corporation, C.C.A.MO., 97 F.2d 726. 

Wholesale or retail 

As respects ordinance taxing dis¬ 
tributors and sellers of gas for heat¬ 
ing. lighting, power, and refrigera¬ 
tion for “public use” in the city 
through pipe lines laid in the streets, 
corporation chartered as a public 
utility and given right of eminent 
domain may be held a distributor of 
gas or electricity for "public use" 
even though it engages in wholesale, 
and not retail, distribution.—City of 
St. Louis V, Mississippi River Fuel 
Corporation, supra. 

Booal sale and distribution 

(1) A company whose gas pipe sys¬ 
tem terminated in city, where com¬ 
pany sold and delivered all its gas 
to one customer through one line 
which entered city limits on custom¬ 
er's property only, did not own “gas 
works” which was "used for local 
sale and distribution" of gas in the 
city, within statute imposing tax on 
Individual, etc., operating gas plants 
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“located within any incorporated 
town or city” and used for local sale 
or distribution in the town or city.— 
Utilities Natural Gas Co. v. State, 
12S S.\V.2d 1153, 133 Tex. 313, revers¬ 
ing. Civ.App., 118 S.W.2d 927. 

(2) Gas was not “delivered in city" 
so as to subject manufacturer to li¬ 
cense imposed on manufacturers of 
gas “delivered In city," where manu¬ 
facturer with office In city made and 
delivered gas outside city to inde¬ 
pendent company which sold it in 
city.—City of Birmingham v. Sloss- 
Sheffleld Steel & Iron Co., 142 So. 55, 
226 Ala. 71. 

Selling tangible personal property 
A tax on persons selling tangible 
personal property has been held not 
applicable to public service compa¬ 
nies furnishing gas.—People's Gas 
Light & Coke Co. v. Ames, 194 N.E. 
260, 359 III. 152. 

Excise tax 

Under statute imposing tax on In¬ 
dividuals, etc., operating gas plants, 
within city and fixing percentage of 
gross receipts as "occupation tax" 
due, tax is an "excise" laid on gas 
I business and not a tax on manner of 
conducting it.—^Utilities Natural Gas 
Co. v. State, Civ.App., 118 S.W.2d 
927, reversed on other grounds 128 S. 
W.2d 1153, 133 Tex. 313. 

Exemption of mannfaotTirerB 

A gas company is a manufacturer 
within the provision of constitution 
exempting manufacturers from li¬ 
cense taxation.—State v. New Orleans 
Lighting Co„ 43 So. 44, 118 La. 440,. 
10 Ann.Cas. 667. 

83. Minn.—City of South St. Paul 
V. Northern States Power Co., 248 
N.W. 288, 189 Minn. 26. 

Absence of payment or demand for 
almost twenty years constituted prac¬ 
tical construction properly adopted as 
true meaning.—City of South St. 
Paul V. Northern States Power Co., 
supra. 

84. Wash.—City of Spokane v. Spo¬ 
kane Gas & Fuel Co., 26 P.2d 1034„ 
175 Wash. 103. 
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mental power, ^nd the reasonableness of the 
charge may be challenged.^® Such a contract has 
been held valid,and not abrogated by resumption 
by the state of the rate-regulating power, or by a 
statute imposing a tax on the gross receipts of gas 
companies and other utilities and prohibiting mu¬ 
nicipalities from imposing any tax on the privileges 
covered.®® Where a franchise stipulated that the 
grantee should pay a percentage of the gross annual 
receipts to a city, it was held that the grantee was 
required to pay the city a percentage of receipts for 
gas consumed beyond the city limits,®® but it has 
also been held that a gas company serving several 
communities was required to pay a city only a per¬ 
centage of receipts after eliminating the portion of 
receipts attributable to property outside the city.®^ 

Inspection, A municipality may provide by or¬ 
dinance for police supervision and inspection by its 
officers and servants of pipes laid and maintained 


under its streets by gjas companies,®® and, as part 
of and incidental to such provision, may by ordi¬ 
nance,®® or by provision in the franchise contract,®^ 
require the payment of a reasonable annual license 
fee or tax to compensate for the city's necessary 
inspection and supervision of the work, after as 
well as during their installation.®® However, if it 
is in reality an annual tax, under the guise of a 
police regulation, and is imposed for revenue only, 
the municipality must show some express legisla¬ 
tive authority to impose it,®® but if the purpose of 
the ordinance is police regulation, and it tends to ac¬ 
complish the object sought, then, under the power 
to regulate, the ordinance may be sustained, al¬ 
though the municipal charter does not, in so many 
words, confer authority to license.®^ 

Reasonableness of fee. While the fee imposed 
must be reasonable,®® there is a presumption that 
the amount of the fee or tax imposed is reason- 


85. Mont.—City of Baker v. Mon¬ 
tana Petroleum Co., 44 P.2d 735, 
99 Mont. 465. 

Tenn.—^Lewis v. Nashville Gas & 
Heating Co.. 40 S.W.2d 409. 162 
Tenn. 268. 

UTot a '‘tax” 

That city, from contract with gas 
company, obtained money it could 
use as revenue did not determine 
character of charge or make it a 
“tax,” and a gas company's agree¬ 
ment to pay city percentage of re¬ 
ceipts was held compensation for ex¬ 
ercising franchise conditionally 
granted by state.—L4ewls v. Nashville 
Gas & Heating Co., supra. 

86. Wash.—City of Spokane v. Spo¬ 
kane Gas & Fuel Co., 26 P.2d 1034, 
176 Wash. 103, 

Consumers were held not in posi¬ 
tion to seek relief through courts 
against contract between city and gas 
company agreeing to pay city per¬ 
centage of receipts.—^Lewis v. Nash¬ 
ville Gas & Heating Co.. 40 S.W.2d 
409, 162 Tenn. 268. 

87. Mont.—City of Baker v. Montana 
Petroleum Co., 44 P.2d 736. 99 
Mont 466. 

Tenn.—^Lewis v. Nashville Gas & 
Heating Co., 40 S.W.2d 409. 162 
Tenn. 268. 

Balease not retroactive 

Order of public service commission 
relieving gas company of provision 
in franchise ordinance reauirlng pay¬ 
ment to city of percentage of gas 
company's gross receipts was held 
not retroactive or to relieve gas com¬ 
pany of liability for payment of per- 
c^tages due before entry of such or¬ 
der.—City of Baker v. Montana Pe¬ 
troleum Co.. 44 P.2d 736, 99 Mont. 
465. 

88L Tenn.—Lewis v. Nashville Gas 


& Heating Co.. 40 S.W.2d 409. 162 
Tenn. 268. 

89. Tenn.—^Nashville Gas & Heating 
Co. V. City of Nashville, 162 S.W. 
2d 229, 177 Tenn. 590. 

Only charge in. effect at time statute 
enacted 

Even though contractual obligation 
of gas company to pay municipality 
was only gross receipts charge in ef¬ 
fect in municipality in state at time 
of passage of statute, such fact did 
not establish that the contractual ob¬ 
ligation was in the contemplation of 
the Legislature.—^Nashville Gas & 
Heating Co. v. City of Nashville, su¬ 
pra. 

9a Tenn.—^Lewls v. Nashville Gas & 
Heating Co., 40 S.W.2d 409, 162 
Tenn. 268. 

91. Cab—City of Monrovia v. South¬ 
ern Counties Gas Co., 296 P. 117, 
111 Cal.App. 669. 

92. Pa.—^Kittannfng Borough v. 
Consolidated Natural Gas Co., 68 
A, 728, 219 Pa. 260—In re Pennsyl¬ 
vania Gas Co.. 83 Pa.Super. 396. 

28 C.J. p 561 note 40. 

AdmiBslhlllty and sullLoieney of evi¬ 
dence 

Pa.—^Borough of Chambersburg - v. 
Chambersburg Gas Co., 38 Pa. 
Super. 311. 

93. Pa.—^Kittanning Borough v. Con¬ 

solidated Natural Gas Co., 68 A. 
728, 219 Pa. 260—Borough of 

Chambersburg v. Chambersburg 
Gas Co.. 38 Pa.Super. 811. 

28 C.J. p 661 note 41. 

94. Ohio.—^Federal Gas & Fuel Co. 
V. City of Columbus, 118 N.E. 103, 
96 Ohio St. 630. 

28 CJ. p 662 note 42. 

95. Ohio.—Columbus v. Columbus 
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Gas Co.. 81 N.E. 440, 76 Ohio St 
309. 

9a Pa.—^Kittanning Borough v. Kit- 
tanning Cons. Natural Gas Co., 26 
Pa.Super. 355. 

28 C.J. p 562 note 44. 

97. Pa.—^Kittanning Borough v. Kit¬ 
tanning Cons. Natural Gas Co., su¬ 
pra. 

9a Pa.—^In re Pennsylvania Gas Co., 
83 Pa. Super. 395—Borough of 
Chambersburg v. Chambersburg 
Gas Co., 38 Pa.Super. 311. 

28 C.J. p 662 note 46. 
scatters considered 

(1) In an action involving the 
reasonableness of a tax or fee im¬ 
posed on a gas company, the fact 
that the new rate imposed is the 
same as that originally fixed in the 
franchise Is evidence of reasonable¬ 
ness, but not conclusive, and evidence 
showing tax being paid by other util¬ 
ity companies under franchises sub¬ 
sequent to defendant's and the rela¬ 
tive burdens of occupancy of streets 
by various other utilities is compe¬ 
tent.—City of Spokane v. Spokane 
Gas & Fuel Co., 26 P.2d 1034, 176 
Wash. 108. 

(2) Kates charged under other 
franchises, whether company was 
making profit, amount charged under 
gas franchises of other cities, and 
amount paid parent company for su¬ 
pervision were proper matters in 
fixing tax or fee; but evidence of 
percentages charged holders of other 
franchises was of little value in de¬ 
termining amount to he charged de¬ 
fendant, since businesses represented 
by such franchise were of too wide¬ 
ly different natures.—City of Spokane 
V. Spokane Gas & Fuel Co., 47 P.2d 
671, 182 Wash. 475. 
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able,®® and the burden is on the gas company- to 
prove the contrary.^ Under statutes in some ju¬ 
risdictions the court may revise the amount of the 
tax or fee.2 However, the court has no power, in 
order to reduce rates to consumers, to annul a val¬ 
id contract of a gas company to pay a percentage of 
receipts to a city.^ 

Taxation of gas companies generally is consid¬ 
ered in the CJ.S. title Taxation § 161, also 61 C.J. 
p 304 note 99-p 305 note 23. 

§ 5. Offenses 

In some Jurisdictions various acts relative to gas and 
gas companies are made criminal offenses. 


§ 6 

Under statutes in some jurisdictions, various acts 
relative to gas companies and their property are 
made criminal offenses,^ such as interference with 
the pipes and appliances of gas companies,® or the 
defrauding of such companies.® 

Also it is sometimes made an offense for gas 
companies to fail to take prescribed precautions 
against the escape of gas from their wells.^ 

Gas as a subject of larceny is considered in the 
CJ.S. title Larceny § 3, also 36 CJ. p 737 note 71- 
p 738 note 74. 


n. GAS COMPANIES 


§ 6. Character of Company and Business 

It is generally held that a gas company Is a public 
or quasi-public corporation, and contracts of such a com- 
pany are governed by the rules applying to contracts gen¬ 
erally. 

The manufacture or distribution of gas for light, 


fuel, or power, by means of pipes or conduits placed 
in streets or other public ways under legislative au¬ 
thority, is a business of a public character.® For 
this reason it has been generally held that a gas 
company is a public or quasi-public corporation,® 


Bvidenoe inadmissible 

In action involvingr reasonableness 
of firross receipts tax imposed on gas 
company, evidence showing tax im¬ 
posed under franchise of water pow¬ 
er company granted prior to defend¬ 
ant’s franchise was held inadmissi¬ 
ble.—City of Spokane v. Spokane Gas 
& Fuel Co., 26 P.2d 1034, 176 Wash. 
103. 

99. Pa.—BoroufiTh of Chambersburg 
V. Chambersburg Gas Co., 38 Pa. 
Super. 311—^Kittanning Borough v. 
Kittanning Cons. Natural Gas Co., 
26 Pa.Super. 355. 

1. Pa.—^Kittanning Borough v. Kit¬ 
tanning Cons. Natural Gas Co., su¬ 
pra. 

2. Pa.—In re Pennsylvania Gas Co., 
83 Pa.Super. 395. 

Wash.—City of Spokane v. Spokane 
Gas & Fuel Co., 47 P.2d 671, 182 
Wash. 476. 

28 C.J. p 562 note 49. 

Merest 

In city's action for proportion of 
gas compan 3 r's gross receipts for use 
of franchise, trial court did not err 
in refusing to allow interest based on 
percentage of gross receipts fixed by 
court, where such interest could not 
be calculated by simple computation 
but required fixing of percentage by 
judicial decree.—City of Spokane v. 
Spokane Gas & Fuel Co., supra. 

3- Tenn.—^Lewis v. Nashville Gas & 
Heating Co., 40 S.W.2d 409, l62 
Tenn. 268. 

4. Iia&gttage of statnte 

Indictment for misdemeanor under 
statute, relative to offenses against 
gas companies, was held sufficient 


where it described offense in lan¬ 
guage of statute.—Roberts v. State, 
123 S,E. 151, 32 Ga.App. 339. 

5. Tex—Nelson v. State. 86 S.W.2d 
782, 129 Tex.Cr. 223. 

28 C.J. p 605 note 82. 

Natural or artificial gas 

Diverter of gas from meter is guil¬ 
ty of misdemeanor whether gas is 
natural or artificial.—Nelson v. State, 
supra. 

DistlnctioiL between offenses 

Statute making It a misdemeanor 
to divert gas from meters was in¬ 
tended to punish person who entered 
into contractual relationship with 
person or company for furnishing of 
gas and who thereafter tampered 
with meter or went around it; and 
defendant accused of boring holes in 
gas meter so as to allow gas to pass | 
through after meter had been cut off, I 
and of going around meter by use of 
hose which allowed gas to fiow from 
service pipe after meter had been cut 
off, should be prosecuted under stat¬ 
ute making it a misdemeanor to di¬ 
vert gas from meters, and not under 
statute making it a felony to tap 
; pipe line or conduit constructed for 
purpose of transporting natural gas. 
—^Nelson v. State, supra. 

6. Mo.—State v. Lee, 278 S.W. 717, 
311 Mo. 492. 

Zndictmeiit 

An indictment in the words of the 
statute that defendant connected cer¬ 
tain pipes with intent to defraud, 
and containing no allegation that the 
company supplied the gas consumed, 
was held defective.—People v. WU- 
ber, 4 Park Cr., N.T., 19. 
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Instructions 

Instruction that defendant's lack 
of knowledge who made connection 
authorized acquittal properly refused 
as misleading, in view of evidence of 
knowing use without offer to pay.— 
State V. Lee. 278 S.W. 717, 311 Mo. 
492. 

7. Ind.—Bailey v. State, 71 N.E. 665, 
163 Ind. 655. 

28 C.J. p 606 note 83. 

8, Pa.—^People’s Natural Gas Co. v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 79 Pa- 
Super. 560. 

28 C.J. p 647 note 14. 

% U.S.—Todd V. Citizens' Gas Co. of 
Indianapolis, C.C.A.Ind., 46 F.2d 
855, certiorari denied 51 S.Ct. 561, 
283 U.S. 852, 75 L.Ed. 1459. 

Ohio.—State ex rel, Bricker v. In¬ 
dustrial Gas Co., 16 N.R2d 218, 58 
Ohio App. 101. 

Pa.—^People’s Natural Gas Co. v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 79 Pa- 
Super. 560. 

28 C.J. p 647 note 15—14 CJ. p 91 
note 34 [aj (8). 

Public utUitF 

CD The commonly understood 
meaning as well as the technical 
meaning of "gas company" is public 
utility gas company.—State Tax 
Commission v. Petroleum Explora¬ 
tion. 68 S.W.2d 777, 263 Ky. 119. 

(2) Pipe line company was not pub¬ 
lic utility merely because of author¬ 
ity given in charter to operate as 
such in transportation of gas.—Citi¬ 
zens Pipe Line Co. v. Twin City Pipe 
Line Co., 10 S.W.2d 493, 178 Ark. 
309. 
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and not a mere trading* or manufacturing”*-® or 
transportation^! company. In some cases, however, 
gas companies have been held to be private corpo- 
rations,!2 or manufacturing!^ or transportation!^ 
companies. 

A gas company which has been treated as a pub- 
lie utility can change its status as such only by fol¬ 
lowing the law set up for the abandonment of the 
business of a public utility.!® 

Except as they may be affected by the public 
character of a gas company, contracts of such a 
company are governed by the rules applying to con¬ 
tracts generally.!® 

§ 7* Incorporation and Consolidation 

Gas companies may be Incorporated under general 
laws, or, where not forbidden, by special act of the fegis* 
lature, and they may consolidate under statutes authoriz. 
ing consolidation. 

In many jurisdictions gas companies may be in¬ 
corporated under general laws,!*^ and, except where 


forbidden by the constitution, they may be incorpo¬ 
rated by special act of the legislature.!® A gas com¬ 
pany can be constituted only by persons voluntarily 
associating together and contributing funds for the 
purposes of such association. In the absence of 
such a voluntary association a statute which, in 
terms, incorporates certain persons and their associ¬ 
ates and successors to erect and manage gas works 
does not create a corporation, but only authorizes 
the formation of one, and no persons other than 
those named or described in the act have any right 
to form the corporation under it.!® Under general 
statutes for the incorporation of gas companies in 
some states, corporate life cannot be acquired until 
a certain proportion of the authorized capital stock 
has been in good faith subscribed, and a specified 
sum in cash paid thereon.^® 

Consolidation, Gas companies may be consoli¬ 
dated under statutes authorizing a consolidation,®! 
and consolidation is also permissible under a fran¬ 
chise expressly authorizing it®^ After consolida- 


(3) other illustrations see 14 C.J. 
p 91 note 35 [a] (3). 

10- Mo.—^Vanderberg v. Kansas City 
Missouri Gas Co., 105 S.W. 17, 126 
Mo.App. 600. 

Pa.—^Emerson v. Commonwealth, 108 
Pa. 111. 

14 C.J. p 86 note 14 to] (5). 

11. Okl.—Shawnee Gas & Electric 
Co. V. State. 122 P. 222. 31 Okl. 505. 

12. Conn.—^McCune v. Norwich City 
Gas Co., 30 Conn. 621, 79 Am.D. 
278. 

Mass.—Commonwealth v. Lowell Gas 
Light Co., 12 Allen 76. 

14 aj. p 75 note 28. 

13. Ind.—Wells v. Christian, 76 N. 
E. 518, 165 Ind. 662. 

14 C.J. p 86 note 14 [b3 (9). 

14- Pa.—Carothers v. Philadelphia 
Co., 12 A. 314, 118 Pa. 468. 

IB. Ohio.—State ex reL Bricker v. 
Industrial Gas Co., 16 N.E.2d 218, 
68 Ohio App. 101. 

IS. Bights under contract to lay pipe 
on private property 

(1) Grant of easement in strip of 
land to lay gas main, reserving, ex¬ 
cept In easement granted, full use 
of property to grantor, did not pre¬ 
vent grantor's assignee from erecting 
building on strip, and gas company 
had only right of reasonable access 
to main and could not under evijience 
have temporary Injunction against 
erection of building on land.—^Peo¬ 
ple's Gas Light & Coke Co. v. Cook 
Lumber Terminal Co., 256 Ill.App. 
267. 

(2) Where width of right of way 
was not specified in Instrument es¬ 
tablishing servitude authorizing lay¬ 
ing of gas main through plalntlfTs 


land, width necessary to maJse exca¬ 
vation adequate to receive original 
main determined limits of grantee's 
right in such respect; and the right 
to go upon land for purpose of mak¬ 
ing necessary repairs or alterations 
did not authorize the gas company to 
lay new main to be used instead of 
old one which had developed leaks 
without removing old main; and 
where gas company laid new gas 
main over property owner's land 
without legal right, property owner 
had right to sue for value of land 
appropriated to accommodate new 
line, although he did not enjoin gas 
company from unwarranted appro¬ 
priation of property.—Dickson v. 
Arkansas Louisiana Gas Co.,. La. 
App., 193 So. 246. 

ILease of pipe line 

Stipulation in city’s contract leas¬ 
ing pipe line, for cancellation on 
ninety days’ written notice, was bind¬ 
ing, and city, having breached con¬ 
tract leasing pipe line with result 
that gas company lost customers, 
could not thereafter terminate con¬ 
tract by giving notice provided for 
therein, without restoring company's 
former position,—Oklahoma Natural 
Gas Corporation v. Municipal Gas 
Co., C.C.A,OkL, 88 P.2d 444. 

17- Pa.—Tyrone Gas & Water Co- v. 
Borough of Tyrone, 149 A. 713, 299 
Pdf. 533. 

28 C.J. p 648 note 20. 

18- . N.T.—People v. Bowen, 30 Barb. 
24, affirmed 21 N.Y. 517. 

28 C.J. p 648 note 19. 

Aooeptanoe of OeaLezal ZUcoxpoxatioa 
Act 

(1) Company previously incorporat- 

628 


ed under special act for one or more 
purposes enumerated In General In¬ 
corporation Act was held within clas¬ 
sification entitled to accept constitu¬ 
tion and act; and where such com¬ 
pany accepted the constitution and 
General Incorporation Act it was in 
all general respects the same as 
though incorporated under latter act 
and was subject to burdens and bene¬ 
fits same as though incorporated 
thereunder.—^Tyrone Gas & Water Co. 
V. Borough of Tyrone, 149 A. 713, 
299 Pa. 5^8. 

(2) Gas and water company's ac¬ 
ceptance of constitution and provi¬ 
sions of General Incorporation Act 
was held not to prejudice its right 
to pursue both services.—^Tyrone Gas 
& Water Co. v. Borough of Tyrone, 
supra. 

Prohibition of creation of corpora¬ 
tions by special act see the C.J.S. 
title Statutes § 177, also 59 CJ. 
p 744 note 15—p 746 note 33. 

19- Pa.—^Fletcher v. Titusville Gas 
& Water Co., 8 Phila. 559. 

20 . N.J.—^Jersey City Gas Co. v. 
Dwight, 29 N.J.BQ. 242. 

Pa.—In re Gibbs, 3 Pittsb. 499. 

Buie applied to corporations general¬ 
ly see Corporations §§ 65, 66. 

21. D.S.—^New Orleans Gteus-Light 
Co. V. Louisiana Light & Heat 
Producing & Mfg. Co„ La., 6 S.Ct 
262, 116 U.S. 650, 29 L.Ed. 616. 

28 C.J. p 548 note 24. 

22. Wash.—^Thels v. Spokane Falls 
Gas Light Co., 96 P. 1074, 49 Wash. 
477. 

28 C.J. p 548 note 25. 
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tion the consolidated company becomes vested gen- 
erally with all the rights, privileges, and franchises 
of the constituent companies, except in so far as it 
is otherwise provided by the act under which the 
consolidation takes place, or by other applicable con¬ 
stitutional or legislative provisions,and is bound 
by all the duties and obligations imposed on them.24 
Conversely, where the charter of the new corpora¬ 
tion merely confers on it the franchises of the con¬ 
stituent corporations, it has no power that was not 
enjoyed by at least one of the separate corpora¬ 
tions,25 and the rights and obligations of the con¬ 
stituent companies are not extended to all of the 
property of the consolidated company, but only ap¬ 
ply severally to the property of each constituent 
company taken over by the consolidated company.26 

§ 8. Charters and Franchises 

The power to grant charters and franchises, the 
nature of the rights conferred, etc., are considered 
infra §§ 9-17. 

Examine Pocket Parts for later cases. 

§ 9- -Necessity of Legislative Grant 

The business of manufacturing and selling gas is 
not a prerogative of government and may be carried 
on by any person without legislative authority. 

The business of manufacturing and selling illumi¬ 
nating gas is not a prerogative of government, but 
like the manufacture and sale of any other ordinary 
article of traffic it is open to all, and may be car¬ 


§ 10 

ried on by any person without legislative authori- 
ty.2» Hovvcver, the right to dig up streets and oth¬ 
er public ways and place therein pipes and mains for 
the distribution of gas for public and private use is 
a franchise, the privilege of exercising which can 
be granted only by the state, or by a municipality or 
some other local agency acting under legislative au¬ 
thority, as shown infra §§ 10, 11. 

§ 10. - Power to Grant 

a. In general 

b. Conditions generally 

c. Consent of local authorities 

a. In General 

The privilege of digging up streets and placing pipes 
therein, etc., can be granted only by the state or by some 
agency acting under legislative authority. Where re¬ 
quired by statute, a certificate of convenience and neces¬ 
sity must be obtained from the proper authorities. 

As the supplying of gas to consumers generally is 
a business of a public nature, it is competent for the 
legislature, subject to constitutional restrictions, to 
grant the use of streets and public highways for this 
purpose,28 and, as the right to dig up streets, etc., 
and place pipes therein for the distribution of gas is 
a franchise, the privilege of doing so can be grant¬ 
ed only by the state29 or some agency acting under 
legislative authority.20 

The sale or issuance of a gas franchise should be 
free from fraud or collusion,8i and in compliance 
with the mandatory provisions of the constitution 


23. Lia,—Charltv Hospital v. New 
Orleans Gas-Lilght Co., 4 So. 433, 
40 Lia.Ann. 382. 

28 C.J. p 548 note 28. 

24. in.— People’s Gas Light & Coke 
Co. V. Hale, 84 IlLApp. 406. 

Kew ILdlds ennally availalAe 
After consolidation of several nat¬ 
ural gas companies, any new fields 
of production developed by the con¬ 
solidated company are equally avail¬ 
able for fulfilling the contracts of 
any of its component parts.—^United 
Natural Gas Co. v. Public Service 
Commission, 79 Pa.Super. 587. 

25. Ky.—Covington Gas Light Co. 
V. Covington, 58 S.W. 805, 22 Ky.L. 
796. 

Pa.—Punxsutawney Borough v.* 
T. W. Phillips Gas & Oil Co., 85 A. 
1003, 238 Pa. 28. 

28 C.J. p 548 note 29. 

27. N.J.— J ersey City Gas Co. v. 

Bwight.-29 N.J.Eq. 242. 

Pa.—In re New Gas Light Co., 7 Pa. 
I>ist 161, 21 Pa.Co. 369. 

23. TJ.S,—^New Orleans Gas-Light 
Co. V. Louisiana Light & Heat 


I Producing & Mfg. Co., La., 6 S.Ct. 

252. 115 U.S. 650. 29 UBd. 516. 
Kan,—City of La Harpe v. Elm Tp. 
Gas, Light, Fuel & Power Co., 76 
P. 448, 69 Kan. 97. 

29. Pa.—Sanderson v. Lackawanna 
County, 3 Pa.C.Pl. 1. 

28 C.J. p 549 note 34. 

30. U.S.—^New Orleans Gas-Light 
•Co. V. Louisiana Light & Heat Pro¬ 
ducing & Mfg. Co., La., 6 S.Ct. 252, 
116 U.S. 650, 29 L.Ed. 516. 

28 aJ. p 549 note 35. 

Power of municipal corporation to 
grant: 

Franchises see the C.J.S. title Mu¬ 
nicipal Cor^rations § 1082, also 
44 C.J. p 221 note 39-p 223 note 
69. 

Bight to use streets see the C.J.S. 
title Municipal Corporations §§ 
1716-1727, also 44 C.J. p 972 note 
31-p 990 note 93. 

Pabllc way in open, ooniitry 

Owner of land in open country ov¬ 
er which public way has been grant¬ 
ed may rightfully lay pipe line be¬ 
neath road that does not interfere 
with iise of it, without procuring 
franchise from county commission¬ 

629 


ers, who, as owners of easement of 
way in open country, have nothing 
on which to predicate franchise to 
another to lav pipe line beneath road. 
— ^West V. Maryland Gas Transmis¬ 
sion Corporation, 169 A. 768. 162 Md. 
298. 

Company within statute 

A gas company operating pipe line 
from Pennsylvania to New York, 
supplying gas to one public utility 
company only, was not a “gas cor¬ 
poration” within Transportation Cor¬ 
poration Law and was not entitled 
under such law to obtain franchises 
to run pipe lines from local authori¬ 
ties.—Penn-York Natural Gas Corpo¬ 
ration V. Maltbie. 299 N.Y.S. 1004. 164 
Misc. 569. 

Courts 

In some states express authority 
for granting permits to gas compa¬ 
nies, or for supervising the location 
of mains and pipes in case of dis¬ 
pute, Is conferred on certain courts. 
—^Hardman v. Cabot, 55 S.B. 756. 60 
W.Va, 664, 7 L.R.A.,N.S., 506, 9 Ann. 
Cas. 1030—28 C.J. p 549 notes 37, 38. 
8L Tex.—Community Natural Gas 

Co. v. Northern Texas Utilities Co., 
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and statutes.3* Thus, in the issuance of a franchise 
there should be compliance with provisions requiring 
approval of the electors.^* 

Certificate of convenience and necessity. Where 
required by statute,®^ a certificate of convenience 
and necessity must be obtained from the proper au¬ 
thorities,*5 and, under some statutes, consent of the 


local authorities to occupy the streets is a condition 
precedent to the granting of a certificate of approv¬ 
al.®* General rules apply to proceedings before the 
commission®^ and it should limit its determination or 
order to matters at issue,®® and should not impose 
unlawful or invalid conditions.®® A certificate 
granted by a majority of the commission has been 
held to be legally issued,*® notwithstanding a change 


Civ.App.. IS S.w.2a 1S4, error dls- 
missed. 

32. Ohio.—Stuver v. East Ohio Gas 
Co., 13 Ohio App. 276. 

Quality of gtks 

A franchise ordinance grrantinir to 
a aras company the right to furnish 
gas to the inhabitants of a munici¬ 
pality for a certain stipulated price, 
but which fails to specify or make 
any reference to the quality of gas 
to be furnished, in contravention of 
statute, is invalid and its perform¬ 
ance may be enjoined.—Stuver v. 
Blast Ohio Gas Co., supra. 

Statute sot appUoable 

Ordinance granting franchise to 
distribute gas, complying with appli¬ 
cable statute, was held not defective 
because not published as required by 
another statute which was not appli¬ 
cable.—City of Wichita v. Wichita 
Gas Co.. 271 P. 270, 126 Kan. 764. 
ReyocablUty 

A consent decree entered in rate 
controversy between city and gas 
company containing agreement con¬ 
cerning rates amounted to a “fran¬ 
chise" hut was void as not revoca¬ 
ble at will of city and for failure to 
comply with constitutional require¬ 
ments of a three-fifths vote of elec¬ 
tors where decree provided that any 
term could be modified or terminated 
by the court on application of either 
party.—City of Detroit v. Public Util¬ 
ities Commission, 286 N.W. 868, 288 
Mich. 267. 

33. Kan.—State ex reL Boynton v. 
Mayor and Board of Com'rs of City 
of Hutchinson, 19 P.2d 714, 137 
Kan. 231. 

SnjDB.cieiLoy of pobitiou 
City commission’s determination as 
to sufficiency of petition seeking elec¬ 
tion on adoption or rejection of gas 
franchise ordinance is conclusive, in 
absence of fraud or misconduct.— 
State ex rel. Boynton v. Mayor and 
Board of Com'rs of City of Hutchin¬ 
son, supra. 

3?rotest of voters 

Ordinance “granting franchise” to 
supply gas which voters could pro¬ 
test against within ten days after 
passage was the one providing for 
letting of franchise and not resolu¬ 
tion accepting bid.—^Union Light, 
Heat & Power Co. v. City of Coving¬ 
ton, 56 S*W.2d 667, 246 Ky. 663. 


34. La.—^Richland Gas Co. v. Hale, 
125 So. 130, 169 La. 300. 

35^ Idaho.—McFayden v. Public 

Utilities Consol. Corporation, 299 P. 
671, 50 Idaho 661. 

Company within statute 
A Pennsylvania corporation which 
transported gas by pipe line from 
Pennsylvania to New York, for bene¬ 
fit of one public utility only, operated 
a “gas plant,” and hence was a “gas 
corporation” within terms of statute 
requiring it to obtain approval of 
public service commission before ex¬ 
ercising franchise, and public serv¬ 
ice commission had jurisdiction over 
its activity in constructing gas plant 
and exercising franchise, irrespective 
of commission’s lack of Jurisdiction 
over its other business activities.— 
Penn-York Natural Gas Corporation 
v. Maltbie, 299 N.Y.S. 1004, 164 Misc. 
569. 

Evideuoe held to justify issuance of 
oertilioate 

Kan.—^Union Public Service Co, v. 
Corporation Commission, 37 P,2d 
1010, 140 Kan. 722—Wichita Gas 
Co. V, Public Service Commission, 
296 P. 668, 132 Kan. 459. 

Denial held reasonabla 

Public service commission’s order 
denying application of incorporators 
of natural gas company for approval 
of Incorporation and for certificate of 
public convenience was held reason¬ 
able, where adequate facilities exist¬ 
ed to supply consumers’ needs, sup¬ 
ply of gas available to company was 
limited, company was primarily in¬ 
terested in Industrial consumers us¬ 
ing large amounts of gas in short 
space of time, company’s service 
would result in saving to only a few 
large industrial users, and would 
place greater burden on domestic and 
other consumers served by existing 
companies which would iQ^e such 
large industrial users, and company 
would be at mercy of principal in¬ 
corporator for both gas and funds._ 

Incorporators of Service Gas Co. v. 
Public Service Commission of Penn¬ 
sylvania, 190 A. 663, 126 Pa.Super 
381, 

36. N.Y.—^People ex rel. Village of 
Chateaugay v. Public Service Com¬ 
mission of New York, 174 N.E. 637, 
256 N.Y. 232, affirming 242 N.Y.S. 
398, 229 App.Diy. 626, and reargu¬ 
ment denied 177 N.BS. 172, 266 N 
Y. 637, 


37. Xatervening petition 
Commerce commission had no Ju¬ 
risdiction to entertain intervening 
petition of village in proceeding by 
gas company to obtain certificate to 
operate and maintain gas lines, 
where village’s interest in proceed¬ 
ing was based on possibility that vil¬ 
lage in future might become owner 
of gas distributing system, since 
such interest was too remote and 
contingent.—Chicago Dist. Pipeline 
Co. V. Illinois Commerce Commission 
197 N.B. 873, 361 Ill. 296. 

33, N.Y.—^New York Central Elec¬ 
tric Corporation v. Public Service 
Commission, 190 N.E. 473, 264 N. 
Y. 230, modifying 266 N.Y.S. 937, 
240 App.Div. 801. 

Dimited appUoatioxL 
Part of order of public service 
commission permitting gas company’s 
exercise of all privileges under fran¬ 
chises granted by several towns to 
distribute gas was held invalid, 
where application was limited to 
single Village within franchise terri¬ 
tory and evidence on question of con¬ 
venience and necessity was limited 
to territory within that village.— 
New York Central Electric Corpora¬ 
tion v. Public Service Commission, 
supra. 

Supplsriug muxdoipalities 
Commerce commission could not 
restrict certificate of convenience and 
necessity of gas company applying 
for certificate to supply gas to pri¬ 
vately-owned utilities by requiring 
company, as condition to issuance of 
certificate, to supply gas to any mu¬ 
nicipality which might later qualify 
to own and operate a gas distribut¬ 
ing system, where company had not 
held itself out to supply municipal¬ 
ities.—Chicago Bist. Pipeline Co. v. 
Illinois Commerce Commission, 197 
N.E. 873. 361 Ill. 296. 

39. Purohase of eadstiag 

A public service commission can¬ 
not require persons desiring to fur¬ 
nish natural gas to furnish It 
through a company already supply¬ 
ing manufactured gas or to purchase 
the latter’s plant as a condition pre¬ 
cedent to granting a certificate of 
convenience and necessity.—^McPay- 
den V. Public Utilities ConsoL Cor¬ 
poration. 299 P, 671, 60 Idaho 651. 

40. Kam.—^Union Public Service Co. 

V. Corporation Commission, 87 P* 
2d 1010, 140 Kan. 722. 
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in the personnel of the commission pending the hcar- 
ing.'*! 

The powers and procedure of the courts in re- 
viewing’ proceedings of a public service commission 
arc determined by controlling statutes,and the 
burden of proving unlawfulness or unreasonableness 
is on the complaining party.^^ An order of the com¬ 
mission will not be held invalid where the invalid 
portion of the order is separable from the determi¬ 
nation of necessity and convenience.^^ 

AmendtnenL It is for the legislature to deter¬ 
mine, within reason of course, the proper limits of 
expansion or extension of a gas company’s charter 
powers.^® 


b. Conditions Generally 

On granting the privilege to use a street, etc., the 
state or municipality ordinarily has the power to impose 
reasonable conditions. 

In granting franchises to gas companies it is with¬ 
in the power of the legislature or of a municipal 
corporation acting under legislative authority to im¬ 
pose duties on such companies and to attach condi¬ 
tions to the privileges granted.*® Such terms and 
conditions thereupon become an integral part of the 
franchise so granted,**^ and, on acceptance thereof, 
the performance of the conditions becomes obliga¬ 
tory on the gas company as a contractual obliga¬ 
tion,*® and it is estopped to deny the validity of the 
consent given,*® or of the conditions imposed.®® Of 
course there is a limit to the power of a municipal- 


41 . Kan.—Union Public Service Co. 
V. Corporation Commission, supra. 

42. Pa.—Incorporators of Service 
Gas Co. V. Public Service Commis¬ 
sion of Pennsylvania, 190 A. 663, 
126 Pa.Super. 381. 

43. Pa.—Incorporators of Service 
Gas Co. V. Public Service Commis¬ 
sion of Pennsylvania, supra. 

44. N.Y.—New York Central Elec¬ 
tric Corporation v. Public Service 
Commission, 190 N.E. 473, 264 N.Y. 
230. modifying 266 N.Y.S. 937, 240 
App.Dlv. 801. 

45. Sale of steam 

Whether it was sound public po - 
icy to allow a gas and electric cor¬ 
poration to manufacture and se 
steam for public use was a matter 
which the legislature could proper y 
determine.—Alpren v. Consolidated 
Edison Co. of New York, 5 N.’f-S.zd 
254, 168 Misa 381. 

46. Kan.—City of Topeka v. 

trial Gas Co., 11 P.2d 1034, 136 Kan. 
646, certiorari denied National 
Surety Go. v. City of Topeka, 

Ct. 121, 287 U.S. 668, 77 UBd. 568, 
2$ C.J. p 649 note 39. 

Reauiring gas company to pay 
centage of receipts see supra § *• 
TSme for acceptaaee or perfonnaaoe 

(1) Where gas franchise ordinance 
was required to be accepted by 

tee within one hundred twenty days 
after passage, acceptance within six¬ 
ty days after election at which ordi¬ 
nance was adopted by voters was 
held within time.—^Kansas City 
dustrlal Gas Co., 28 P.2d 968, 138 Kan. 
755. 

(2) City may make franchise con¬ 
tract conditional on performance 
within specified time.—^Northern Tex¬ 
as UtUities Co. v. Community Nat¬ 
ural Gas Co., Tex.Civ.App., S,W. 
.904. 

(3) Purchaser of franchise to sup¬ 


ply natural gas to city was entitled 
to one year from time right to fran¬ 
chise accrued to comply therewith, 
right accruing when bid was accept¬ 
ed.—^Indiana-Kentucky Natural Gas 
Corporation v. City of Springfield, 69 
S.W.2d 1025, 263 Ky. 615. 

Bond to seoTire performance 

(1) Ordinance proposing franchise 

to supply natural gas was held to 
allow purchaser thirty days after ac¬ 
ceptance of bid by city to execute 
bond.—^Indiana-Kentucky Natural 

Gas Corporation v. City of Spring- 
field, supra. 

(2) Bond given to secure perform¬ 
ance of franchise to furnish natural 
gas to city was held sufficiently to 
comply with ordinance.—Indiana- 
Kentucky Natural Gas Corporation v. 
City of Springfield, supra. 

Penalty or liquidated dasnages 

(1) If bond secured only installa¬ 
tion of gas system in city within 
twelve months as required by fran¬ 
chise ordinance, and damages result-I 
ing to city from breach are uncertain 
and difficult of ascertainment, amount 
of bond would generally be treated 
as liquidated damages.—Indiana- 
Kentucky Natural Gas Corporation 
V. City of Springfield, supra. 

(2) Bond securing performance of 
gas franchise, and restoration of 
streets, alleys, and sidewalks after 
installation of gas mains, was held 
to provide for ‘‘penalty” and not for 
‘‘liquidated damages,” entitling city 
to recover only actual damages not 
exceeding principal of bond, on fail¬ 
ure to install gas system.—Indianar* 
Kentucky Natural Gas Corporation v. 
City of Springfield, supra. 

Action on bond 

(1) Where gas franchise was 
granted on condition that purchaser 
make acceptable bond within thirty 
days guaranteeing performance, no 
action could be maintained by town 
on bond transmitted to, but not ac¬ 
cepted by, it within such period, 

631 


particularly where purchaser took no 
steps to exercise franchise.—Consoli¬ 
dated Utilities of Kentucky v. Town 
of Bloomfield, 71 S.\V.2d 7, 254 Ky. 
162. 

(2) In action on bond securing per¬ 
formance of gas franchise, petition 
was held sufficiently to allege that 
bond was accepted by city.—^Indiana- 
Kentucky Natural Gas Corporation v. 
City of Springfield, 69 S.W.2d 1025. 
253 Ky. 615. 

(3) In action on bond securing per¬ 
formance of gas franchise, petition 
was held not insufficient on ground 
that it failed to allege no connection 
made by purchaser of franchise with 
gas system.—^Indiana-Kentucky Nat¬ 
ural Gas Corporation v. City of 
Springfield, supra. 

47. N.Y.—New York v. Woodhaven 
Gas Light Co., 168 N.Y.S. 429, 181 
App.I>iv. 1S8. 

4a Kan.—City of Topeka v. Indus¬ 
trial Gas Co., 11 P.2d 1034, 135 Kan. 
646, certiorari denied National 
Surety Co. v. City of Topeka, 53 
S.Ct. 121, 287 U.S. 658, 77 L.Ed. 
668 . 

Tex—^Northern Texas Utilities Co. 
V. Community Natural Gas Co., 
Clv.App.. 297 S.W. 904. 

28 C.J. P 649 note 41. 

I Successor to rights of original 
company which continues to exercise 
such rights is equally bound to per¬ 
form conditions imposed.—Sandy 
Lake Borough v. Sandy Lake & Stone- 
boro Gas Co., 16 Pa-Super. 234. 

49 . U.S.—City of Jamestown v. 
Pennsylvania Gas Co., C.C.A-N.Y., 
1 F.2d 871, modifying, D.C, 263 P. 
437, and 264 P. 1009. 

28 C.J. P 550 note 42. 

60 . Mont.—City of Baker v. Montana 
Petroleum Co., 44 P.2d 735, 99 Mont. 
465. 

W.Va.—Wheeling v. Natural Gas Co., 
82 S.B. 345, 74 W.Va. 872. 
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having like powers in a village, the board of 
trustees while in a township, the commissioners 
of highways, who are charged generally with the 
care of the streets, roads, etc., would probably rep¬ 
resent the ‘‘municipal authorities” referred to in the 
statute.^* 

Where no particular form in which such consent 
must be given is prescribed by law. it may be given 
by ordinance or resolution,®^ orally,®^ or simply by 
suffering the company to exercise its franchise, thus 
estopping the city to question the right.®^ 

§ 11. - Nature of Right Acquired 

Ordinarily a grant to a gas company of the right to 
supply gas and to use the streets Is a franchise and, 
after acceptance or performance by the grantee, becomes 
a contract. 

A grant to a gas company by the legislature, or by 
a municipal corporation acting under legislative au¬ 
thority, of the right to supply gas to a municipality^ 
and its inhabitants, through pipes and mains laid in 
the public streets, and on condition of the perform- 


. ance of the service by the grantee, is not a license®- 
but a franchise, in consideration of the perform- 
1 ance of a public service,although the exercise oi' 
« such right has been held an easement.®^ Where 
the state grants the right to gas companies to use 
the streets subject to obtaining consent of the local 
authorities, see supra § 10, the statute constitutes 
the franchise of the company,®® and the consent of 
the mitnicipal authorities merely makes it operative 
within that municipality.®® Such a grant, after ac¬ 
ceptance or performance by the grantee, becomes a 
contract®*^ within the protection of the constitution¬ 
al provisions prohibiting the impairment of the ob¬ 
ligation of* contracts, as shown in Constitutional 
Law §§ 286, 308. 

While the franchise has been held property of 
which the grantee cannot be deprived except by due 
process of law as shown in Constitutional Law § 
599, the franchise does not, however, involve an in¬ 
terest in land; it is not real estate, but a privilege 
which may be owned without the acquisition of real 


56. N.Y.—People v. Cromwell, 85 N. 
Y.S. 878, 89 App.Div. 291. 

28 C.J. p 551 note 52. 

57. N.Y.—^People v. Cromwell, supra. 

58. N.Y.—People v. Cromwell, au-1 

pra. I 

58- N.Y.—People v, Littleton. 96 N. 
Y.S. 444, 110 App.Div. 728, affirmed 
78 N.E. 1109, 185 N.Y. 605. 

In aocordasLoe witli charter 

Statute providingr that gras compa¬ 
nies migrht obtain lands and ease¬ 
ments with “consent of city” was 
held to mean consent in accordance 
with city's charter.—Community Nat¬ 
ural Gas Co. V. Northern Texas Util¬ 
ities Co., Tex.Civ.App„ 13 S.W,2d 184, 
error dismissed—^Northern Texas 
Utilities Co. v. Community Natural 
Gas Co., Tex,Civ.App., 297 S.W. 904. 

60. N.Y.—People v. Priest. 126 N.Y. 
S. 472, 70 Misc. 69. 

61. Ill.—People V. Union Gas & Elec¬ 
tric Co., 98 N.E. 768, 264 HI. 395, 
Ann.Cas.l916B 201. 

28 C.J. p 551 note 67. 

62. U.S.—Quinby v. Consumers' Gas 
Trust Co.. C.C.Ind., 140 P. 362. 

N.Y.—Warsaw v. Pavilion Natural 
Gas Co.. 182 N.Y.S. 73, 111 Misc. 
565. 

63. N.Y.—Penn-York Natural Gas 
Corporation v. Maltbie, 299 N.Y.S. 
1004. 164 Misc. 669. 

28 C.J. p 661 note 61—26 C.J. p 1012 
note 63, p 1017 note 39. 

TbsiB of taUiLsr effect 

(1) Ordinance proposlngr franchise 
to supply natural gras to city was 
•held not to take effect until pur¬ 
chaser's bid was accepted.*—Indiana- 


Kentucky Natural Gas Corporation ’ 
V. City of Sprlngrfield, 69 S.W.2d 1025, j 
2,*! 3 Ky. 615. | 

(2) Defendant gas company ac-1 
quired no rights under franchise or- 1 
dlnance, which was repealed before it' 
became effective.—Northern Texas ! 
Utilities Co. v. Community Natural' 
Gas Co., Tex.Civ.App.. 297 S.W. 904. 
Estoppel 

No franchise having been legally 
granted to gas company, estoppel 
could not be predicated on preliminary 
proceedings to that end which never 
matured.—Community Natural Gas 
Co. v. Northern Texas Utilities Co.. 
Tex.CIv.App., 13 S.W.2d 184, error dis¬ 
missed. 

64. Mich.—People v. Mutual Gas¬ 
light Co., 38 Mich. 154. 

SistixLctton between light and exer¬ 
cise thereof 

Now and then the right to do a 
particular thing—^which is the fran¬ 
chise—is confused with the results 
achieved in the exercise of the right, 
and those results are inaccurately 
spoken of as the franchise. The 
light to occupy the street with gas 
mains Is a franchise—^the actual oc¬ 
cupation of them in that way pursu¬ 
ant to the franchise is the acquisi¬ 
tion of the easement. You must dis¬ 
tinguish between the right to do the 
thing, and the interest acquired in 
the soil by the exercise of that right. 
—United Rys. & Electric Co. v. City 
of Baltimore. 73 A. 633, 111 Md. 264, 
266—Consolidated Gas Co. v. City of 
Baltimore, 61 A. 532, 101 Md. 541, 
109 Am.S.R. 684, 1 L.R.A..N.S., 263- 

6& Ill.—^People V. Union Gas & Elec- 
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trie Co., 98 N.E. 768, 254 III. 395. 
Ann.Cas.l916B 201. 

28 C.J. p 550 note 49. 

66. N.Y.—Ghee v. Northern Union 
Gas Co., 53 N.E. 692, 158 N.Y. 510. 
reversing 56 N.Y.S. 450. 34 App. 
Div. 531. 

28 C.J. p 550 note 50. 

67. U.S.—City of Jamestown v. 
Pennsylvania Gas Co., C.C.A-N.Y., 
1 P.2d S71, modifying, D.C., 263 P. 
437 and 264 P. 1009—Sumter Gas 
& Power Co. v. City of Sumter. 
C.C.*V.S.C., 283 P. 931, motion grant¬ 
ed 45 S.Ct. 11, 266 U.S. 639, 69 L. 
Ed. 482. 

Ark.—Natural Gas & Fuel Corpora¬ 
tion V. Norphlet Gas & Water Co., 
294 S.W. 52. 173 Ark. 174. 

Ky.—^Kentucky Utilities Co. v. City 
of Paris, 35 S.W.fd 873, 237 Ky. 488 
—City of Ludlow v. Union, Light. 
Heat & Power Co., 22 S.W.2d 909, 
231 Ky. 813. 

Tex.—Corpus Christ! Gas Co. v. City 
of Corpus Christ!, Civ.App., 283 
S.W. 281. 

28 C.J. p 551 note 62. 

XnclusiozL of contract with gfxantee 
Ordinance gr^antlng gas franchise 
is in nature of contract, and inclusion 
of contract with grantee is commend¬ 
able.—^Northern Texas Utilities Co. v. 
Community Natural Gas Co., TexClv. 
App.. 297 S.W. 904. 

Expense prior to ffanchlse 

Any expense incurred or work done 
by gas company before it obtained 
franchise from city was at its periL 
—Community Natural Gas Co. v. 
Northern Texas Utilities Co., Tex 
Civ.App., 13 S.W. 2d 184, error dis¬ 
missed- 
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property at all.68 The franchise consists in the in¬ 
corporeal right; the property acquired is not the 
franchise.® 9 

Nature of right acquired under repealahle char¬ 
ter. A grant to a gas company, by charter re- 
pealable at the will of the legislature, of the right to 
lay gas pipes in the public streets is not a mere 
revocable license, but an easement or incorporeal 
hereditament, and pipes laid by virtue of it are fix¬ 
tures.*^® 

An unfavorable election on the question whether 
a gas company should be given a new franchise has 
been held not to bar a suit by the company to pro¬ 
tect rights under an existing franchise.^! 

§ 12. - Construction 

a. In general 

b. Rights and powers 

a. In General 

Except that a franchise to a gas company will be 
strictly construed against the grantee, such franchise fa 
governed by the same rules of construction as any other 
contract between individuals or private corporations. 

Although it has been held that a public grant for 
public advantage to a utility engaged in the manu¬ 
facture and sale of gas must be liberally construed 


so as reasonably to effectuate the purposes of the 
grant, notwithstanding the utility has the power of 
eminent domain,'^^ ordinarily gp-ants by the state to 
gas companies, like all public grants, see Corpora¬ 
tions § 948 b and Franchises § 21, are to be con¬ 
strued strictly*^® against the grantee,*^^ and whatever 
is not plainly granted will be understood to be with¬ 
held,*^® unless it is necessary to carry into effect the 
obvious intent of the grant.^® With this exception 
a franchise is to be governed by the same rules of 
construction as any other contract between individu¬ 
als or private corporations,^*^ and is as obligatory on 
the parties as any other contract,*^® but it is not 
obligatory on another corporation which is not a 
party to the contract.*^® A construction that would 
lead to false consequences or unjust or inconvenient 
results, not contemplated or intended, should be 
avoided in a grant as well as in a statute.®® 

The obvious intention of the parties, when ex¬ 
pressed in plain language, cannot be ignored in a 
public, any more than in a private, grant.®^ 

b. Rights and Powers 

(1) In general 

(2) Rights in streets generally 

(3) New territory or streets 


68 . Md.—Consolidated Gas Co. v. 
City of Baltimore. 61 A. 532, 101 
Md. 541, 109 Am.S.R. 584. 1 LuR.A.. 
N.S., 263. 

Franchise aenerally as not real prop¬ 
erty and existence thereof apart 
from ownership of property see 
Franchises §3 5, 8. 

69. Md.—Consolidated Gas Co. v. 
City of Baltimore, supra. 

70. R.I.—^Providence Gas Co. v. 
Thurber, 2 R.I. 15. 55 Am.R. 621. 

71- U.S.—Central Power Co. v. City 
of Hastingrs* D.C.Neb.. 62 F.2d 487. 

72. Tex.—State v. San Antonio Pub¬ 
lic Service Co., Com.App., 69 S.W. 
2d 38. affirming: San Antonio Public 
Service Co. v. State. Civ.App., 62 
S.W.2d 585. 

73. Ark.—Citizens Pipe Bine Co. v. 
Twin City Pipe Line Co., 10 S.W. 
2d 493, 178 Ark. 309. 

Va.—Commonwealth v. Portsmouth 
Gas Co., 112 S.E. 792, 132 Va. 480. 
28 C.J. p 552 note 72. 

74. Ark.—Citizens Pipe Line Co. v. 
Twin City Pipe Line Co., 10 S.W. 
2d 493, 178 Ark. 309. 

Mich.—City of Benton Harbor v. 
Michig:an Fuel & Light Co., 231 N. 
W. 52. 250 Mich. 614, 71 A.L.R. 
114. 

28 C.J. p 552 note 72. 

75. N.J.—Jersey City Gas-Light Co, 


V. Consumers Gas Co., 2 A, 922, 40 
N.J.EQ. 427. 

28 C.J. p 552 note 72. 

76, U.S.—Russell v. Sebastian. Cal., 
34 S,Ct. 517, 233 U.S. 195. 58 L. 
Ed. 912. 

28 C.J. p 552 note 73. 

77- Ky.—^Indiana-Eentucky Natural 
Gas Corporation v. City of Spring- 
field, 69 S.w:2d 1025, 253 Ky. 615 
—^Louisville Gas & Electric Co. v. 
Sherman, 261 S.W. 1, 202 Ky. 648. 

28 C.J. p 552 note 74. 

Every part given effect 

In construing franchise of gas com¬ 
pany. all of the terms and provi¬ 
sions contained therein should be 
looked to, and every part thereof 
should be given some effect if pos¬ 
sible.—^Louisville Gcus & Electric Co. 
V. Sherman, supra. 

Suitable gas 

Franchise contract grrantlng privi¬ 
lege to furnish gas to city and in¬ 
habitants Implies agreement to fur¬ 
nish gas fit for purposes intended.— 
Central Power Co. v. City of Hast¬ 
ings, D.C.Neb.. 52 F.2d 487. 
Subsequent charter not considered 
In construing a resolution granting 
the right to use streets to individuals 
and through them to a proposed gas 
company not yet incorporated, the 
charter subsequently grranted cannot 
be looked to as throwing any light 
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on the meaning of the resolution.— 
Commonwealth v. Portsmouth Gas 
Co., 112 S.R 792, 132 Va. 480. 

Beasoixable and Just protection will 
be extended to public utility corpo¬ 
rations whose investments are neces¬ 
sarily based on calculations of future 
growth and development.—Common¬ 
wealth V. Portsmouth Gas Co., su¬ 
pra. 

The law In three at the time the 
charter is granted becomes part 
thereof.—Camden Gas Corporation v. 
City of Camden. 41 S.W.2d 979, 184 
Ark. 34. 

78. Ky.—^Kentucky Utilities Co. v. 
City of Paris, 36 S.W.2d 873, 237 
Ky. 488—City of Ludlow v. Union. 
Light, Heat & Power Co., 22 S.W.2d 
909, 231 Ky. 813. 

N.T.—^North Hempstead v. Public 
Serv. Corp., 176 N.Y.S. 621. 107 
Misc. 19. 

Okl.—Okmulgee Gas Co. v. State, 204 
P. 443, 85 OkL 44. 

79. U.S.—City of Winfield v. Wichi¬ 
ta Natural Gas Co., C.C.A.Kan., 267 
F. 47. 

28 C.J. p 552 note 76. 

80. U.S.—City of Laurel v. Missis¬ 
sippi Gas Co., C.C.A.Miss., 49 F.2d 
219. 

N.Y.—^People v. Deehan, 47 N.B. 787, 
163 N.Y. 628. 

81. N.T.—^People v. Eeehan, supra. 
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(1) In General 

A gas company has those rights and powers, and 
only those, which have been expressly granted, and such 
incidental ones as are necessary to carry into effect those 
specifically conferred. 

As in the case of other corporations, a gas com¬ 
pany has those rights and powers, and only those, 
which it has derived by grant from the state, ei¬ 
ther directly or through a municipal corporation or 
other agent acting under statutory authority,*2 in¬ 
cluding not only those expressly granted, but also 
such incidental ones as are necessary to carry into 
effect those specifically conferred.^^ While, sub- 


j jeet to statutory regulations governing rates and 
! discrimination between customers, gas companies are 
free to foster their interests on the same princi¬ 
ples as are followed in other pursuits and tradcs,S4 
such a company will not be permitted, as against 
the state or a dissenting stockholder, to go outside 
of its legitimate corporate business,®^ but it may en¬ 
ter into contracts and engage in transactions which 
are incidental or auxiliary to its main business, or 
which may become necessary, expedient, or profita¬ 
ble in the care and management of the property 
which it is authorized to hold,^® such as the sale of 
I gas appliances.®" 


82. U.S.—Kentucky Power & Liight 

Co. V. City of Maysvllle. D.C.Ky., 

36 F.2d 816. 

28 C.J. p 552 note 80. 

Ckks for lieat or power 

Although a constitutional provi¬ 
sion allowing corporations or individ¬ 
uals to lay pipes in city streets for 
the purpose of supplying the city 
and its inhabitants “with gaslight 
or other illuminating light" is to be 
liberally interpreted, and will per¬ 
mit the incidental use of gas for 
cooking and heating in homes. It 
does not permit the unrestricted use 
of the street for distributing gas for 
purely heat and power purposes.— 
Southern Counties Gas Co. of Califor¬ 
nia V. City of liOng Beach, D.C.Cal., 
296 F. 530. 

To serve particular consumer 

Ordinance giving company author¬ 
ity to operate pipe line to particular 
industrial plant does not permit use 
of streets to furnish gas to other per¬ 
sons.—Citizens Pipe Line Co. v. Twin 
City Pipe Line Co., 10 S.W.2d 493, 
178 Ark. 309. 

Porrolng partnership 

Two public utilities, supplying gas 
to community, may so divide or par¬ 
cel their work as to give each sep¬ 
arate management of portion thereof 
and then pool their earnings, regard¬ 
less of technical rules of partnership. 
—Memphis Natural Gas Co. v. Pope, 
161 S.W.2d 211, 178 Tenn. 580, af¬ 
firmed Memphis Natural Gas Co. v. 
Beeler, 62 S.Ct 867, 316 U.S. 649, 
86 L.Ed. 1090. 

Substitution of natural gas 

(1) Ordinance authorizing gas com¬ 
pany to use streets for supplying 
gas has been held not to exclude the 
use of natural gas if suitable for, 
and adapted to, the uses for which 
it is intended, and the city cannot 
prevent the company from supplying 
natural gas suitable for uses for 
which intended, on the theory that, 
as it cannot compel the famishing 
of such gas, the obligations are not 
mutuaL—Iowa City v, Iowa City 
Light & Power Co., C.C.A.Iow€^ 90 P. 
2d 679. 112 A.L.R. 618. 

(2) Franchise to furnish city and 


inhabitants with gas for light, heat, 
or power purposes has been held to 
authorize substitution of natural gas 
for artificial gas, provided natural 
gas complies with requirements ex- i 
pressed and implied.—Central Power j 
Co. V. City of Hastings, D.C.Neb., 52 
P.2d 487. j 

(3) However, under some statutes. : 
gas companies have been held not 
authorized, in the absence of further 
legislation, to substitute natural gas, 
and furnish the same for light and 
heat.—Findlay Gaslight Co. v. Find¬ 
lay. 2 Ohio Cir.Ct. 237, 1 Ohio Cir. 
Dec. 463. 

Mbted gas may be furnished to a 
city where permissible under terms 
of ordinance.—Ohio Fuel Gas Co. v. 
Public Utilities Commission of Ohio, 
41 N.B.2d 389, 139 Ohio St 581. 

83. Ill.—Chicago Gas-Light & Coke 
Co. V. People's Gas-Light & Coke 
Co., 13 N.E. 169, 121 Ill. 530, 2 Am. 
S.R. 124. 

28 C.J. p 552 note 81. 

Contract to drill well, etc. 

Corporation's contract with owner 
of oil and gas lease to drill well, 
lay pipe line, and take all require¬ 
ments for sale and distribution of 
natural gas in specified territory, has 
been held not ultra vires, where ar¬ 
ticles of Incorporation permitted cor¬ 
poration to distribute and sell "gas" 
for light, heat, and power as well as 
to manufacture gas, since term "gas" 
as so used covered any gas that 
might be used for light, heat, and 
power, including natural gas.—^Nel¬ 
son V. Galpln. 269 N.W. 586. 277 Mich. 
529. 

84. N.T.—^In re City Ice & Fuel Co., 
23 N,Y,S,2d 376, 260 App.Div. 537. 
dismissing appeal 18 N.Y.S.2d 588, 
173 Misc. 534, and appeal denied 
Application of City Ice & Fuel Co., 
25 N.Y.S.2d 1011, 261 App.Div. 847, 
appeal denied City Ice & Fuel Co. 
V. Maltbie, 32 N.B.2d 834, 285 N. 
Y. 857. 

85. Tex.—Rio Grande Valley Gas Co. 
V. Grand Rapids Store Equipment 
Corporation, Civ.App., 67 S.W.2d 
348. 

28 C.J. P 652 note 82. 
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Onaranty of another’s debt 

Where gas company guaranteed 
payment for office equipment for gas 
appliance company, benefit to gas 
company resulting therefrom, in that 
sale of appliances would increase gas 
consumption, was held too remote to 
estop gas company from denying 
ultra vires nature of guarantee, and 
even if gas company had implied 
power to buy office equipment for gas 
appliance company seller, knowing 
that gas company only guaranteed 
payment for equipment for appliance 
company, could not recover from gas 
company, guarantee being ultra 
vires; and seller could not, in at¬ 
tempting to hold gas company pri¬ 
marily liable, set up ultra vires na¬ 
ture of guarantee.—Rio Grande Val¬ 
ley Gas Co. V. Grand Rapids Store 
Equipment Corporation, supra. 

86. Tex.—State v. San Antonio Pub¬ 
lic Service Co., Com,ApD., 69 S.Wr.2d 
38, affirming San Antonio Public 
Service Co. v. State, Civ.App., 62 
S.W.2d 585. 

28 C.J. p 552 note 83. 

87. Tex.—State v. San Antonio Pub¬ 
lic Service Co., supra. 

28 C.J. p 552 note 83 [a]. 

Statute iznposlxig regulatloiis with 
reference to sale and leasing of ap¬ 
pliances and equipment constitutes 
statutory recognition of the right to 
deal in appliances.—^Erie Lighting Co. 
V. Pennsylvania Public Utility Com¬ 
mission, 198 A. 901, 131 Pa.Super. 190. 

While oustoxn of other like oorpo- 
ratious cannot justify sale of gas ap¬ 
pliances, contrary to charter or stat¬ 
ute, by utility company manufactur¬ 
ing and selling gas. usual means 
which directly further legitimate 
business may be employed.—State v. 
San Antonio Public Service Co., Tex. 
Com.App., 69 S.W.2d 38, affirming 
San Antonio Public Service Co. v. 
State, Civ.App., 62 S.W.2d 685. 

XTse of reasonable amoimt of capi¬ 
tal for sale of appliances has been 
held not ultra vires.—State v. San 
Antonio Public Service Co., supra. 

Whether others niasr provide public 
with appliances is immaterial as re¬ 
spects the power of a gas company 
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(2) Rights in Streets Generally 

Ordinarily a gas company is entitled to lay Its mains 
and pipes in the territory covered by the franchise, but 
such right is subordinate to the rights of the public. 

The grant of a franchise to a gas company, with 
the consent of the municipality, where that is neces¬ 
sary, entitles the company to lay its mains and pipes 
in the territory covered by the franchise,^^ regard¬ 
less of any existing demand for its commodity.ss 
A change from town to village government,®® or 
from village to city government,®^ or the subdivi¬ 
sion of a township,®® or the incorporation of a 
city,®® does not affect the company’s rights. Where 
the franchise embraces several municipalities, the 
company is entitled to lay pipes large enough to 
supply them all, although pipe of such size is not 
required for the needs of any one.®^ Where a mu¬ 
nicipality reserves the right to say what streets 
shall be used, the reservation will be upheld by the 
courts,®® but an ordinance failing to reserve such 
right is not void, and the municipality is bound by 
its terms.®® 

The use of streets by gas companies is not con¬ 
fined to the maintenance of pipes beneath the sur¬ 
face, but includes the breaking of the surface to 
lay the pipes, to make house connections and re¬ 


pairs, and to inspect the line,®*^ subject to the duty 
of putting such streets or highways in as good con¬ 
dition as they were when opened.®® 

Subordinate to rights of public. The rights of 
gas companies in the public streets under its grant 
of privilege are subordinate to those of the public,®® 
and subject to the exercise of the police power, see 
supra § 3, and hence a grant of authority to lay 
pipes in a street does not give a vested right to any 
particular part of the subsurface, the location being 
subject to change as public convenience and security 
may require,^ at the expense of the companj'’,® in 
the absence of a statute providing or permitting a 
public body directing the change to assume the ex¬ 
pense of changes.® 

Actions, The unauthorized laying of gas mains 
or pipes in streets or highways,^ or the use of pipes 
already wrongfully laid therein,® may be restrained 
by injunction, but the judgment in an injunction 
proceeding should be confined to the issues raised by 
the pleading and should not be allowed in broader 
terms than prayed for in the bill.® In an action to 
restrain interference with the extension of gas 
mains, where the conditions affecting the parties as 
respects resulting damages were fairly balanced, a 
preliminary injunction was refused.^ 


to sell appliances.—State v. San An¬ 
tonio Public Service Co., supra. 

Statute proliibitixtir sale of s:as ap¬ 
pliances held invalid.—Capital Gas & 
Electric Co, v. Boynton, 22 P.2d 958, 
137 TTan 717 ^ certiorari granted Boyn¬ 
ton V. Hutchinson Gas Co., 64 S.Ct. 
457, 291 U.S. 666, 78 L..Ed, 1048, cer¬ 
tiorari dismissed 54 S.Ct. 639, 292 XJ. 
S. 601, 78 lulEld, 1464. 

^ Tex.—Corpus Christ! Gas Co. v. 
City of Corpus Christi, Glv.App., 
283 S.W. 281. 

28 C.J. p 553 note 84. 

Tn absence of francliis^ gas com- 
I>any may not, without permission of 
city, extend system.—^Marmet Gas Co. 

V. Town of Marmet, 135 S.E. 839, 102 

W. Va. 605. 

89. Cal.—Vernon v. Los Angeles Gas 
& Electric Corp., 126 P. 1084, 19 
CaLApp. 364. 

SO. N.T.—People v. Deehan, 47 N.B. 
787, 153 N.T. 528. 

91, U.S.—City of Jamestown v. 
Pennsylvania Gas Co., C.C.A.N.T., 1 
F.2d 871, modifying, D.C., 263 F. 
437 and 264 F. 1009. 

92. N.J.—^Public Serv. Corp. v. Be 
Grote, 62 A. 65, 70 N.J.Eci. 454. 

98. Mich.—City of Benton Harbor 
V. Michigan Fuel & Light Co.. 231 
KiW. 62, 260 Mich. 614, 71 A.L.R. 

-94. NjJ.-^-Public Serv. Corp. v. Be 
V 62 A. 65, 70 N.J.E<1..464. 


N.T.—Northern Westchester Lighting 
Co. V. Ossining, 139 N.T.S. 373, 154 
App.Biv. 789, affirmed 108 N.E. 
1102, 214 N.T. 635. 

95- U.S.—^lowa City v. Iowa City 
Light & Power Co., C.C.A.Iowa, 90 
F.2d 679, 112 A.L.R. 618. 

28 C.J. p 553 note 90. 

Reasonable discretioxL 

Under franchise authorizing gas 
company to use streets of city for 
supplying gas, the city has a rea¬ 
sonable discretion in the matter of 
granting or withholding permits to 
excavate for laying gas pipes in the 
streets.—Iowa City v, Iowa City 
Light & Power Co., supra. 

99. Mich.—City of Kalamazoo v. 
Kalamazoo Heat, Light & Power 
Co., 82 N.W. 811, 124 Mich. 74. 

97. Pa.—^Kittanning Borough v. Klt- 
tanning Cons. Natural Gas Co., 26 
Pa.Super. 365. 

9a Mass.—Seltzer v. Amesbury & 
Salisbury Gas Co., 74 N.E. 339, 188 
Mass. 242. 

28 C.J. p 553 note 93. 

99 . Pa.—Scranton Gas & Water Co. 
V. City of Scranton, 64 A. 84, 214 
Pa. 686, 6 L.R.A.,Nrs., 1033, 6 Ann. 
Cas. 388. 

L N.T.—Transit Commission v. 

Long Island R. Co., 171 N.E. 666, 
253 N.T. 345, reversing 239 N.T.S. 
543, 228 App.Biv. 290. 

28 C.J. p 553 note 96. 
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a N.T.—Transit Commission v. 
Long Island R. Co., 171 N.E. 665, 
253 N.T. 345, reversing 239 N.T.S. 
643, 228 App.Biv. 290—^Westchester 
Lighting Co. v, Westchester Coun¬ 
ty, 239 N.T.S. 443, 228 App.Biv. 
300, reversed on grounds 174 N.E. 
660, 255 N.T. 297, followed in West¬ 
chester Electric R. Co. v, West¬ 
chester County Park Commission, 
242 N.T.S. 786, 229 App.Biv. 800, re¬ 
versed on other grounds 174 N.E 
660, 255 N.T. 297. 

28 C.J. p 553 note 97. 
a Agreement for reimbursement 
Westchester county park commis¬ 
sion had. power to agree with gas 
company for reimbursement for nec¬ 
essary expense in elevation of high¬ 
ways.—^Westchester Electric R. Co. v. 
Westchester County Park Commis¬ 
sion, 174 N.E. 660, 256 N.T. 297, re¬ 
versing Westchester Lighting Co. v. 
Westchester County, 239 N.T.S. 443, 

228 App.Biv. 300, and Westchester 
Electric R. Co. v. Westchester Coun¬ 
ty Park Commission, 242 N.T.S. 786, 

229 App.Biv. 800. 

4. N.J.—Landis Tp. v. Millville Gas 
Light Co.. 65 A. 716. 72 N.J.Bq. 347. 

5. N.J.—Landis Tp. v- Millville Gas 
Light Co., supra. 

9. Tex.—Community Natural Gas 
Co. V, Northern Texas Utilities Co., 
Civ.App., 13 S.W.2d 184, error dis¬ 
missed. 

7j* U.S.--Southem Counties Gas Co. 
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Until a city has denied a franchise holder’s an- ! 
plication to lay pipes, resort cannot be had to the j 
courts.^ 

(3) New Territory or Streets 

Generally, when new territory Is brought Into a city, 
a gas franchise Immediately extends to the new as well 
as to the old territory. 

While a municipality may not grant a franchise 
without its corporate limits,® when new territory is 
brought into a city, a gas franchise immediately ex¬ 
tends to the new as well as to the old territory, and 
does not require express legislative action to give 
it such application.!® On the same principle a grant 
in general terms to a gas company of the right to 
use streets contemplates that new streets are to be 
opened and old ones extended from time to time, and 
hence the privilege may be exercised in the new 
streets as well as the old,!! ^nd such a grant will 
not be restricted in operation to existing highways, 
unless that purpose appears from the language em- 
ployed.!2 It is not to be regarded as accepted foot 
by foot as pipes are laid, but as an entirety for all 
the streets of the municipality;!^ and after accept¬ 
ance and preparation for compliance wdth the offer 
the grant cannot be withdrawn as to the streets in 
which pipes have not been laid.!^ 


! § 13. - Exclusiveness 

, The grant of an exclusive right to supply gas must 
be made in express words, and such a grant wi!i be 
strictly construed against the grantee and in the interest 
of the public. 

The transportation and distribution of gas are a 
business that should not be immune from competi¬ 
tion, under certain conditions, rather than a regulat¬ 
ed monopoly,!5 and the rights of separate companies 
to serve a particular territory rest on contracts evi¬ 
denced by franchises.!® The power of a public seiw- 
ice commission to regulate gas companies has been 
held to include the power to prevent competition 
found to be inimical to the public interest.!*^ 

A grant of the exclusive right to supply gas to a 
municipality and its inhabitants, through pipes and 
mains laid in the public streets, must be made in ex¬ 
press words; it will never be implied,!® and the 
mere grant of a franchise to one company does not 
preclude the legislature from giving the same priv¬ 
ileges to another.!® 

Grants of exclusive privileges to gas companies 
must be strictly construed against the grantee and 
in the interest of the public.^® They will never be 
extended beyond their obvious meaning,2! and the 
grantee takes nothing by implication.22 This prin¬ 
ciple applies, however, only where there is doubt or 


of California v. City of Long 
Beach, D.C.CaL, 295 F. 630. 
a. Tex,—Corpus Christi Gas Co. v. 
City of Corpus Christi, Clv.App., 
283 S,W. 281. 

a. Mo.—St. Louis Gaslight Co. v. 

St. Louis, 46 Mo, 121. 

Wash.—Seattle Lighting Co. v, Seat¬ 
tle, 102 P. 707, 54 Wash. 9, 18 Ann. 
Cas. 1117. 

10s. Ky.—Truesdale v, Newport, 90 
S.W. S89. 690, 28 Ky.L. 840. 

28 C.3. p 553 note t 
IL U.S.—Russell V. Sebastian, Cal., 
34 S.Ct. 517. 233 U.S. 195, 68 L.Ed. 
912. 

28 C.J. p 554 note 4. 

12 . N.Y.—People v. Deehan, 47 N.K 
787, 153 N.Y. 528. 

13. U.S.—Russell v. Sebastian, Cal., 
34 S.Ct 617, 233 U.S. 195, 68 L.Bd, 
912. 

14. U.S.—^Russell v. Sebastian, su¬ 
pra. 

15. Ark.—^Department of Public 
Utilities v. Arkansas tiouislana Gas 
Co., 142 S.W.2d 213, 200 Ark. 983 

Contract to purchase not Invalid 
Contract by municipality to pur¬ 
chase gas was not within law pro¬ 
hibiting municipality from granting 
exclusive “franchises.”—Griffin v. 
Oklahoma Natural Gas Corporation, 
C.aAKan., 37 F.2d 645. 

13. Tex.—Community Natural Gas 


Co. V. Northern Texas Utilities Co., 
Civ.App., IS S.W.2d 184, error dis¬ 
missed. 

Creation of monopolies in respect of 
supplying gas see the C.J.S. title 
Monopolies § 11, also 41 C.J. p 94 
notes 85-1. 

Statute inapplicable 

Statute authorizing gas companies 
to hold and use lands, easements, and 
franchises and to condemn rights of 
way therefor has been held inapplica¬ 
ble to franchise contest between gas 
companies.—Community Natural Gas 
Co. V. Northern Texas Utilities Co., 
Tex.Civ.App., 13 S.W.2d 184, error 
dismissed. 

17. Pa.—^Incorporators of Service 
Gas Co. V. Public Service Commis¬ 
sion of Pennsylvania, 190 A. 653, 
126 Pa.Super. 381. 

Not deprivation of proi^rty 

Refusal of application for approval 
of incorporation of proposed natural 
gas company and for certificate of 
public convenience was held not to 
deprive company or incorporators of 
property without due process of law, 
where proposed company had no 
property except amount paid in as 
required preliminary step to incorpo¬ 
ration, notwithstanding organizer of 
proposed company, who would ulti¬ 
mately own and finance company, 
owned gas and oil lands and leases, 
since organizer and proposed com¬ 
pany would be separate entities, or 
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notwithstanding organizer and pro¬ 
posed company might be considered 
to be the same entity, where organ¬ 
izer was improper party to receive 
certificate in view of his past viola¬ 
tions of public service company's 
law.—^Incorporators of Service Gas 
Co. V. Public Service Commission of 
Pennsylvania, supra. 

la. Ark.—City of El Dorado v. 

Coats. 299 S.W. 355, 175 Ark. 289. 
28 C.J. p 554 note 9. 

Pra&ohisa not exolusive 
City's grant of franchise to gas 
company, reserving right to grant 
franchise to natural gas companies 
and the like, was held not exclusive 
In sense of “monopoly.”—^Lewis v. 
Nashville Gas & Heating Co., 40 S.W. 
2d 409, 162 Tenn. 268. 

19- U.S.—Cumberland Gaslight Co. 
V. West Virginia & Maryland Gas 
Co., C.C.Md., 182 F. 667. affirmed 
188 F. 585, 110 C.C.A. 3S3. 

20. Fla.—Capital City Light & Fuel 
Co. V. Tallahassee, 28 So. 810, 42 
Fla. 462, affirmed 22 S.Ct. 866, 186 
U.S. 401. 46 L.Ed. 1219. 

28 CJ. p 554 note 11. 

2L W.Va.—Parkersburg Gas Co. v* 
Parkersburg, 4 S.E. 650, 30 W.Va. 
435. 

28 C.J. p 554 note 12. 

22. Pla.—Capital City Light & Fuel 
Co. V. Tallahassee, 28 So. 810, 42 
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ambiguity and where there is something to construe, 
and not where there is no room for construction.23 

A prior franchise is only exclusive, as against a 
subsequent application, when the latter is identical 
with the former.24 Consequently a grant of an ex¬ 
clusive privilege to one company to supply manu¬ 
factured gas is not infringed by the grant of the 
right to another company to supply the same con¬ 
sumers with natural gas a grant of the right to 
supply gas for light is not infringed by the grant of 
the right to supply gas for heat or fuel a grant 
ot the right to manufacture and supply illuminating 
gas is not infringed by the grant of the right to 
manufacture and sell calcium carbide and the 
grant of an exclusive privilege to one company, of 
lighting a city with gas, will not prevent a subse¬ 
quent grant to another company of the right to light 
the city with electricity.^* A right may be exclu¬ 
sive against a later company when the right could 
not be wholly exclusive because of the existence of 
an earlier company.2* 

Actions. A gas company having a franchise has 
been held to have the right to maintain a suit ques¬ 


tioning the validity of a rival’s franchise,** but a 
preliminary injunction will not be granted where it 
depends on a disputed question of law.*i 

§ 14. -Transfer or Assignment 

In the absence of authority therefor, a gas company 
cannot sell, lease, or assign its franchises. 

In the absence of legislative authority,** it is a 
general rule, sometimes by virtue of statutory provi¬ 
sions, that a gas company which possesses and exer¬ 
cises the right to lay its pipes in the public streets 
cannot sell, lease, or assign its franchises,** since 
this would be an abandonment of the duty which it 
has assumed toward the public,*^ and would permit 
the creation of a monopoly.** On the other hand, a 
sale or a lease by a gas company of its physical 
property, the business to be carried on by the ven¬ 
dee or lessee, is not ultra vires, in the absence of 
anything in its charter or the laws of the state pro¬ 
hibiting it, although not expressly authorized by 
such charter or laws ;** and, if at any time it devel¬ 
ops with reasonable certainty that future operations 
by a gas company must be at a loss, the company 
may dismantle and sell its physical properties.*^ 


Fla. 462, affirmed 22 S.Ct 866, 186 
U.S. 401, 46 KEd. 1219. 

28 aj. p 554 note 13. 

23. Pa.—Commonwealth v. Consum¬ 
ers* Gas Co., 63 A. 463, 214 Pa. 72. 

24. Pa.—^Emerson v. Commonwealth, 
108 Pa. Ill—Lebanon Gas Co. v. 
Lebanon £\iel. Illuminating & Pow¬ 
er Co., 18 Pa.Co, 223. 

25. Idaho.—McPayden v. Public 

Utilities Consol. Corporation, 299 
P. 671, 50 Idaho 661. 

28 C.J. p 555 note 16. 

26. Cal.—^Hanford v. Hanford Gas 
& Power Co., 147 P. 969, 169 Cal. 
749. 

Pa.—In re Keystone Fuel Co., 12 Pa, 
Co. 302. 

27. Pa.—^Lebanon Gas Co. v. Leban¬ 
on Fuel, Illuminating: & Power Co., 
18 Pa.Co. 223. 

28 C.J. p 555 note 18. 

2 & U.S.—Sagrinaw Gas-Llgrht Co. v. 

Sasrinaw, C.C.Mich., 28 F. 629. 

28 C.J. p 555 note 19. 

29. Pa.—Commonwealth v. Consum¬ 
ers' Gas Co., 63 A. 463, 214 Pa. 72. 

30. Tex.—Community Natural Gas 
Co. V. Northern Texas Utilities Co., 
Civ.App., 13 S.W.2d 184, error dis¬ 
missed. 

Estoppel 

Gas company having: rigrht in 
streets was held not prevented by es¬ 
toppel from contesting: validity of 
ordinance grranting: exclusive fran¬ 
chise to another company.—^Natural 
Gas & Fuel Corx>oration v. Norphlet 
& Water Co., 294 S.W. 52, 173 
Ark. 174. 


Evidence 

In contest between competing: gas 
companies over franchise rights, or¬ 
dinance granting franchise on which 
defendant based rights was held 
properly admitted.—^Northern Texas 
Utilities Co. v. Community Natural 
Gas Co„ Tex.Civ,App., 297 S.W. 904. 

31. N.J.—Jersey City Gas-Light Co. 
V. Consumers* Gas Co., 2 A. 922, 40 
N.J.BQ. 427. 

32. N.T,—People ex rel. Iroquois Gas 
Corporation v. Public Service Com¬ 
mission of State of New York, 264 

tN.Y.S. 550, 238 App.Div. 184, re¬ 
versed on other grrounds 189 N.E. 
764, 264 N.T. 17. 

28 C.J, p 556 note 30. 

Consent of public service commission 
see supra § 3. 

33- Cal.—^Visalia Gas & Electric 
Light Co. V, Sims, 37 P. 1042, 104 
CaL 326, 43 Am.S.R. 105. 

28 C.J. p 556 notes 31, 34. 

Trustee of gas company 

A natural gas company's trustee 
who could not do business except 
at continued substantial loss and who 
surrendered company's franchise and 
proposed to sell company's assets to 
another natural gas company ope]> 
ating in the same city, did not oc¬ 
cupy status of "public service cor¬ 
poration” within provision of Okla¬ 
homa constitution that public service 
corporation could not purchase works 
of public service corporation owning 
a competing line; and hence trustee 
could sell such assets to the other 
company.—Phillips v. Nelson. C.C.A. 
OkL, 108 F.2d 725. 
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34. N.T.—^Baih Gaslight Co. v. Claf- 
fy, 26 N.T.S. 287, affirmed 45 N.R 
390, 151 N.T. 24, 36 L.R.A. 664. 

28 C.J. p 556 note 32. 

36- Me.—^Brunswick Gas Light Co. v. 
United Gas, Fuel & Light Co., 27 A. 
525, 85 Ma 532, 35 Ain.S.R. 385. 

36. U.S.—Waterbury Gaslight Co. v. 

Walsh, D.C,Conn., 228 F. 54, 

Pa.—Stowe V. Citizens' Natural Gas 
Co., 23 Pa-Co. 273, 

Necessary parties to suit to declare 
lease binding 

Where mortg:agor gas company 
leased mortgaged property to quasi- 
public corporatipn which, after as¬ 
suming obligations of mortgagor, 
transferred property to city which 
refused to recognize lease as binding 
on it, but agreed with mortgagor that 
interest and dividends would be de¬ 
posited in a named bank until a set¬ 
tlement was reached with mortgagor, 
mortgagor was an “Indispensable 
party'* to suit by trustee under deed 
of trust executed by mortgagor to 
have lease declared binding on city 
so that city would be bound to per¬ 
form obligations of mortgagor, since 
otherwise mortgagor would be free to 
relitigate same question of validity 
of lease against city.—Chase Nat. 
Bank of City of New York v. Citizens 
Gas Co. of Indianapolis, C.CA.Ind.» 
96 P.2d 863, certiorari denied City of 
Indianapolis v. Chase Nat. Bank of 
City of New York. 69 S.Ct. 77, 306 
U.S. 600, 83 L.Ed. 381. 

37- U.S.—Phillips V. Nelson, CCA 
OkL, 108 F.2d 725. 
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A municipality may agree that the grant may be 
assigned, 38 and a grant to the company or its assigns 
is sufficient to authorize an assignment without the 
further consent of the city.89 The grantee of a 
franchise, if it is assignable, may transfer what he 
has to another, but it cannot create a new fran¬ 
chise,^^ and, even in the absence of a specific pro¬ 
vision in a gas franchise, an assignee can acquire no 
greater rights than the assignor,^^ and he is bound 
to the city which granted the franchise by all the 
assignor's obligations,^2 ^nd may even be restricted 
in rights enjoyed under another franchise, where the 
franchise assigned to him so provides.^ 8 

§15- - Violation and Forfeiture 

Nonuser or disregard of the conditions and limita- 
tions of its charter or franchise may subject a gas com¬ 
pany to forfeiture of its franchise. 

Nonuser^^ or disregard of the conditions and 
limitations of its charter or franchise^® may subject 
a gas company to forfeiture of its franchise, at the 
suit of the state,^8 but not at the suit of the mu¬ 
nicipality in which the corporation does business and 
has a franchise to lay gas pipes in the streets,^^ 
or of a private party, unless his right is founded on 


§ 16 

some special damage, either partially accomplished 
or threatened.48 a revocation, if based on sufficient 
grounds, is effective without previous adjudication, 

from the time it is declared.^^ 

Courts will proceed with extreme caution in the 
forfeiture of corporate franchises,®^ and a corpora¬ 
tion will not be deprived thereof unless under ex¬ 
press limitation, or for a plain abuse of its powers, 
whereby it fails to fulfill the design and purpose 
of its organization.®! There must be not only a 
wrong, but a wrong arising from willful abuse or 
improper neglect, indicating an indifference to the 
demands of public duty.®2 

The right to declare a forfeiture may be express¬ 
ly waived,®8 or may be lost by estoppel.®^ 

§ 16. - Duration, Surrender, and Aban¬ 

donment 

The duration of a gas franchise depends on the terms 
and intent of the grant, and ordinarily it cannot be 
terminated arbitrarily. 

In accordance with general rules, the duration 
of a franchise to a gas company depends on the 
terms and intent of the grant.®® While it is a general 


38. Ark.—Ft. Smith Liisht & Traxs- 
tion Co. V. Kelley. 127 S.W. 275, 
94 Ark. 461. 

39. Ark.—Ft Smith Light & Trac¬ 
tion Co. V. Kelley, supra. 

W.Va.—Town of Harrisville v. Im¬ 
perial Oil & Gas Products Co., 122 
S.E. 829. 96 W.Va. 316. 

4a Ark.—Ft. Smith Light & Trac¬ 
tion Co. V. Kelley, 127 S.W, 975, 94 
Ark. 461. 

41. U.S.—Shreveport v. Southwest¬ 
ern Gas & Electric Co., D.C.La., 258 
P. 59. 

4j8. W.Va.—^Town of Harrisville v. 
Imperial Oil & Gas Products Co.. 
122 S.B. 829. 96 W.Va. 316. 

28 C.J. p 556 note 40. 

43. U.S.—Shreveport v. Southwest¬ 
ern Gas & Electric Co.. D.C.La., 268 
P. 69. 

28 C.J. p 556 note 41. 

44. N.Y.—People ex rel. Village of 
Chateaugay v. Public Service Com¬ 
mission of New York, 174 N.E. 637, 
265 N.Y. 232, affirming 242 N.Y.S. 
398. 229 App.Dlv. 526, and reargu¬ 
ment denied 177 N.E. 172, 266 N.Y. 
687. 

28 C.J. p 556 note 43. 

45. N.J.—Atlantic City Gas & Wa¬ 
ter Co. V. Consumers* Gas & Fuel 
Co., 61 A. 760, 70 N.J.Eq. 636. 

17.0.—^Bismarck Gas Co. v. Burleigh 
County List Ct., 170 N.W. 878, 41 
N.D. 386. 

Oonditloxis preoedent 
Grantee’s failure to perform condi¬ 
tions precedent required by gas fran¬ 


chise was held automatically to ef¬ 
fect forfeiture of franchise.—Commu¬ 
nity Natural Gas Co. v. Northern 
Texas Utilities Co., Tex.Clv.App., 13 
S.W.2d 184, error dismissed—North¬ 
ern Texas Utilities Co. v. Communi¬ 
ty Natural Gas Co., Tex,Civ.App., 297 
S.W. 904. 

43. N.J.—^New Brunswick Gas Light 
Co. V. South River, 77 A, 473, 77 N. 
J.Bq. 487, 

28 C.J. p 556 note 45. 

47. N.Y.—Fredonia v. Predonia Nat¬ 
ural Gas Light Co.. 149 N.Y.S. 964, 
87 Misc. 592. 

48. N.J,—^Atlantic City Gas & Wa¬ 
ter Co. V. Consumers' Gas & Fuel 
Co.. 61 A. 750, 70 N.J.Eq. 536. 

Tex.—Fort Worth Gas Co. v. Latex 
Oil & Gas Co., Civ.App., 299 S.W. 
706. 

49. N.Y.—^People ex rel. Village of 
Chateaugay v. Public Service Com¬ 
mission of New York, 174 N.E. 637, 
255 N.Y, 232, affirming 242 N.Y.S. 
398. 229 App.Div, 626, and reargu¬ 
ment denied 177 N.E. 172, 256 N. 
Y. 637, 

50. Ind.—State v. Portland Natural 
Gas Co., 53 N.E. 1089, 153 Ind. 
483, 74 Am.S.R. 314, 53 L.R.A. 413. 

5L Ind.—State v. Portland Natural 
Gas Co., supra. 

Ky.—^Newport v. Municipal Light Ca, 
145 S.W. 1107, 147 Ky. 776. 

52. N.Y.—Predonia v. Fredonia Nat¬ 
ural Gas Light Co., 149 N.Y.S. 964, 
87 Misc. 592. 

28 C.J. P 557 note 50. 
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63. Ky.—Newport v. Municipal 
Light Co.. 145 S.W. 1107, 147 Ky. 
776. 

54. U.S.—Consumers Power Co. v. 
Krause, C.CA.Mich., 89 P.2d 565, 
certiorari denied 58 S.Ct, 16, 302 
U.S. 698, 82 L.Ed. 539. 

28 C.J. p 557 note 52. 

Snfflolent repndiatioii 
Where grantee of gas franchise 
forfeited rights by failure to per¬ 
form conditions stopping grantee's 
assignee from laying pipes, it was 
held sufficient repudiation by city.— 
Northern Texas Utilities Co. v. Com¬ 
munity Natural Gas Co., Tex.Civ. 
App., 297 S.W. 904. 

55. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., 22 S.W. 
2d 909, 231 Ky. 813. 

scatters oonsidered 
Where resolution of a municipal 
council granting a gas company the 
right to use the streets did not ex¬ 
pressly or impliedly state when such 
right should terminate, the situation 
of the parties when the contract was 
made, the subject matter, the purpos¬ 
es to be accomplished,^and the subse¬ 
quent construction of the contract by 
the parties themselves must be looked 
to,—Commonwealth v. Portsmouth 
Gas Co., 112 S.E. 792, 132 Va. 480. 
Compliance with conditions 
Gas company, relying on terms of 
fknnchise respecting discontinuing 
service on termination of franchise, 
must also comply with provision re¬ 
quiring it to furnish gas as long as 
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rule that, unless limited the terms of the grant 
itself,56 or as a consequence of a constitutional, 
statutory, or charter provision,®'^ a grant of a fran¬ 
chise to a gas company is in perpetuity,58 there is 
authority to the effect that, where the franchise is 
silent as to its duration, such franchise is not per¬ 
petual, but the duration thereof is simply indetermi¬ 
nate,5® existing only as long as the parties mutu¬ 
ally agree thereto.®® If the grant of a franchise is 
to a corporation and to its successors and assigns, 
it is not limited to the corporate life of the gran- 
tee.5i 

Where the grant of a franchise is not in perpetui¬ 
ty but is simply indeterminate, the gas company may 
voluntarily forfeit its right to exercise its privileges 
within the municipality and wholly withdraw there¬ 


from, ®2 but, where the grant is in perpetuity or for 
a definite period of time, a gas company by accept¬ 
ing the rights and privileges conferred on it, and 
entering into the enjo 3 rment of its franchise, under¬ 
takes to perform all the public duties required of it, 
and ordinarily it may not voluntarily surrender its 
franchise without consent of the authority grant¬ 
ing it,58 or disable itself from the performance of 
its public functions.®*^ However, a gas company 
cannot, in the absence of contract, be compelled to 
operate at a loss,®® and the acceptance of a char¬ 
ter, or the putting of the utility into operation, or 
the usual permissive charter does not give rise to 
any obligation to operate at a loss,®® If at any time 
it develops with reasonable certainty that future op¬ 
erations by a gas company must be at a loss, the 
company may discontinue operations.®^ In some ju- 


It used main line laid in streets for 
conveyingr gas elsewhere.—City of 
Covini?ton v. Union Light, Heat & 
Power Co.. 49 S.W.2d 680, 243 Ky. 
£91. 

56. N.T.—^People v. Deehan, 47 N.E. 
787. 153 ]Sr.Y. 528, 

57. Va.—Commonwealth v. Ports¬ 
mouth Gas Co., 112 S.E. 792, 132 
Va. 480. 

28 C.X p 657 note 60. 

Burrender of exdnslve zights 

Under a constitution providing that 
■every corporation accepting any 
amendment or extension of its char¬ 
ter shall be presumed to have there¬ 
by surrendered nonrepealahle fea¬ 
tures of its charter or any exclusive 
rights and privileges, a gas company 
by obtaining an extension of its char¬ 
ter did not surrender its proprie¬ 
tary or contractual right to use the 
streets of a city, where it had ac¬ 
quired a grant of such right for an 
indefinite time.—Commonwealth v. 
Portsmouth Qas Co., supra. 

68 . Mich.—City of Benton Harbor v. 
Michigan Fuel & Light Co., 231 N. 
W. 62, 250 Mich. 614, 71 A.L.R. 114. 
VcL—Commonwealth v. Portsmouth 
Gas Co., 112 S.B. 792, 132 Va. 480. 

28 C.J. p 557 note 58. 

59. Ohio.—^Newcomerstown v. Con¬ 
solidated Gas Co., 127 N.B. 414, 100 
Ohio St, 494—^Bast Ohio Gas Co. v. 
Akron. 90 N.E. 40, 81 Ohio St 38. 
2$ L.R.A.,N.S.. 92. 18 AnmCas, 332. 
BO. Ohio.—Newcomeratown v. Con¬ 
solidated Ga§ Co.. 127 N.B. 414, 100 
Ohio St 494—East Ohio Gas Co. v. 
Akron. 90 N.E. 40, 81 Ohio St 33. 
26 L 1 .II.A..N.S., 92, 18 AnmCas. 332. 
ei. U.S.—City of York v. lowa-Ne- 
braska Light & Power Co., C.C.A. 
Neb.. 109 F.2d 683, certiorari denied 
60 S.Ot 893, 309 U.S. 690, 84 L.Ed. 
1032. 

CoBdnotlBg gas for adloialiLg city 
V9hexie a'gae: company has the right 


to continue its mains in the streets 
of one city, and continuing its use 
of such mains to supply gas to an 
adjoining city does not appear to 
W’ork any injustice or to be any ad¬ 
ditional burden on the streets, the 
first city cannot enjoin the gas com¬ 
pany from conducting through its 
pipes gas for use in the adjoining 
city notwithstanding the original pe¬ 
riod of corporate life has elapsed, 
since an injustice rather than an 
equity would be done if such relief 
should be granted.—City of Benton 
Harbor v. Michigan Fuel & Light 
Co., 231 N.W. 52, 250 Mich. 614, 71 
A.L,R. 114. 

62. Ohio.—East Ohio Gas Co. v. Ak¬ 
ron, 90 N.B. 40, 81 Ohio St. S3. 26 
L.R.A.,N.S.. 92. 18 Ann.Cas. 332. 

63. U.S.—City of Jamestown v. 
Pennsylvania Gas Co., C.C.A.N.Y.. 
1 F.2d 871, modifying. D.C., 263 F. 
437 and 264 F. 1009. 

Mass.—^Attorney-General v. Haverhill 
Gas Light Co., 101 N.B. 1061, 215 
Mass. 394, Ann.Cas.l914C 1266. 
Right to question 

Where consent to the surrender of 
a franchise is given by the state, 
-private consumers have no standing 
to question the act of the company. 
—Germania Refining Co. v. Alum 
Rock Gas Co., 75 A. 715, 226 Pa. 433 
—28 C.J. p 667 note 64. 

Provisloas as to alteration of terri¬ 
tory 

A statute providing that a company 
desirous of ‘"enlarging*' or "altering** 
its territory of production or supply 
for consumption shall file a certifi¬ 
cate, and that thereupon Its rights, 
powers, and duties as to the “exten¬ 
sion** of its business and lines shall 
be as if originally provided for in its 
charter, is applicable only to en¬ 
largement, and not to surrender or | 
diminution of territory, “altering** be¬ 
ing used as synonymous with “en¬ 
larging.**—City of Jamestown v. I 
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I Pennsylvania Gas Co., C.C.A.N.Y.. 1 
I P.2d 871, modifying, D.C., 263 F. 437 
and 264 F. 1009. 

JfecesiAty of court decree 

Pa. Natural Gas Act May 29, 1886, 
P.L. p 29; Pa.St.1920, § 6107 et seq. 
does not, as to corporations formed 
under it, relieve them from their ob¬ 
ligations of service without the ne¬ 
cessity of a court decree finding that 
such abandonment will not prejudice 
the public welfare, or the consent 
of the public service commission, as 
provided for by other statutes.—City 
of Jamestown v. Pennsylvania Gas 
Co., supra. 

Waiver of right 

Even if a statute conferred right 
on corporation formed under It to 
abandon territory at Its pleasure, 
such right could be waived, and was 
waived by entering into a continuing 
contract with a city, and accepting a 
franchise from it, and acquiescing 
therein for years.—City of James¬ 
town V. Pennsylvania Gas Co., supra. 
Surrender of exclusiveness 

A gas company may surrender its 
light to exclude all competition, 
where it reserves to itself the right 
and duty to meet any demand which 
may lawfully be made on It by the 
public.—St. Louis v. St. Louis Gas¬ 
light Co., 70 Mo. 69. 

64. Ill.—Chicago Gas-Light & Coke 
Co. v. People's Gas-Light St Coke 
Co., 13 N.B. 169, 121 RL 630, 2 Am. 
S.B. 124. 

28 C.J. p 557 note 62. 

65. U.S.—Phillips V. Nelson. aC.A. 
Okh. 108 F.2d 726. 

66. U.S.—Phillips V. Nelson, supra. 

67. U.S,—Phillips v. Nelson, supra. 
S.D.—City of Lead v. Western Gas 

St Fuel Co., 187 N.W. 162, 46 SJ>. 
280, afilirming 184 N.W. 244, 44 
510. 

Snflloient nofeioe 

Where a gas company gave thir- 
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risdictions, an abandonment or withdrawal of serv¬ 
ice requires the approval of a public service commis¬ 
sion or other like agency.^® 

A summary and unconditional discontinuance of 
ser\dce by a gas company should not be permitted,®^ 
and reasonable notice, in order to afford customers 
an opportunity to obtain service from another 
source and for adjustment to the new situation,*® 
and the repa)nnent of deposits,*^! may and should be 
required. Also, it has been held that, after expira¬ 
tion of a franchise without any arrangement for an¬ 
other supply of gas, the utility must continue to use 
its best efforts efficiently and economically to render 
its service,'^^ and, if in order to accomplish that end, 
it is necessary for it to lay more pipes, the tempo¬ 
rary nature of its tenure does not relieve it of its 
duty or deprive it of its right to do so.'^S 

On the termination of a gas franchise, mutual 
rights and liabilities are at an end,*^^ but the prop¬ 
erty used by the franchise owner does not cease to 
be its property, *^5 and it has.the right to remove it 
from the streets,*^® and, on failure to exercise that 
right, may be compelled to do sOj^*^ although, where 
approval of a public service commission is required, 
a gas company cannot, after expiration of its fran¬ 
chise, voluntarily remove its pipe lines or service 
from a city; nor can a city arbitrarily order such 


§ 17 

removal.'^® The fact that a gas company’s franchis¬ 
es in various cities have expired has been held not 
to make continuance of its business illegal, the en¬ 
terprise being a state venture and not a municipal 
one."® 

A natural gas compan}" may abandon its pipe line 
where the suppi}’ fails, and may enter on private 
property for the purpose of removing its pipes.®® 

§ 17. - Indebtedness, Bonds, and Mort¬ 

gages 

It Is usually held that a gas company has implied 
power to incur debts, issue bonds, and execute mortgages, 
although such power Is sometimes regulated by statute. 

In the absence of any provision touching the 
right of gas companies to incur debts or to issue 
bonds or other evidences of indebtedness, the right 
exists as an implied power. Such power and its 
exercise, however, are generally expressly conferred 
and provided for by statute,®- subject, in some 
states, to the approval of the public service commis¬ 
sion, as shown supra § 3. 

A gas company may also mortgage its corporate 
property and secondary franchises, including priv¬ 
ileges granted by a city, such as the right to operate 
its plant, supply gas or water, and collect rates;®® 
but the right to mortgage its primary franchise. 


teen days' notice of intention to dis¬ 
continue supplying gas to cities and 
accompanied the notice with an offer 
to permit the cities to operate the 
plant to supply gas, the notice was 
sufficient.—City of Lead v. Western 
Gas & Fuel Co., supra. 

68 . Ohio.—City of Cincinnati v. 
Public Utilities Commission, 30 N. 
R2d 797, 137 Ohio St. 437. 

69. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., 22 S.W.2d 
909, 231 Ky. 813. 

28 C.J. p 557 note 65. 

TOl Ky.—City of Covington v. Union 
Light, Heat & Power Co., 49 S.W. 
2d 580, 243 Ky. 691—City of Lud¬ 
low V. Union Light, Heat & Power 
Co.. 22 S.W.2d 909, 231 Ky. 813. 

28 C.J. p 557 note 66. 

71. Kan.—Flemming v. Taylor Fuel, 
Light & Power Co., 136 P. 228. 90 
Kan. 763. 

72. U.S.—Iowa City v. Iowa City 
Light & Power Co., aC.A.Iowa, 90 
P.2d 679, 112 A.L.R. 618. 

Vse of natural gas 
The fact that a gas franchise has 
expired, where no other arrange¬ 
ments for any other supply of gas 
has been made, does not authorize 
the city to prevent the utility from 
installing natural gas where such 
installation is within the purview 
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of the franchise under which the 
utility service was developed and car¬ 
ried on.—Iowa City v. Iowa City 
Light & Power Co., supra. 

73. U.S,—^lowa City v, Iowa City 
Light & Power Co., supra. 

Kature of right 

The right of a gas company to oc¬ 
cupy the streets of a city after ex¬ 
piration of its franchise, where no 
arrangements have been made for 
any other supply of gas, arises by 
implication and is terminable by rea¬ 
sonable notice.—Iowa City v. Iowa 
City Light & Power Co., supra. 

74. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., 22 S.W.2d 
909, 231 Ky. 813. 

Bights in streets 

On expiration of franchise, rights 
of gas company in streets terminate 
unless continued by mutual agree¬ 
ment with city.—Walker Bros. Cater¬ 
ing Co. V. Detroit City Gas Co., 203 
1 N.W. 492, 230 Mich. 564. 

75. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., 22 S.W. 
2d 909, 231 Ky. 813. 

Mich.—^Walker Bros. Catering Co. v. 
Detroit City Gas Co., 203 N.W. 492, 
230 Mich. 564. 

76. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., 22 S.W.2d 
909, 231 Ky. 813. 
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77. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., supra. 
Beasonable time allowed 

In the interest of justice and equi¬ 
ty the courts have held that a rea¬ 
sonable time should be given for the 
removal of the physical properties, 
for, obviously, there can be no In¬ 
stant removal on a discontinuance of 
service.—City of Ludlow v. Union 
Light, Heat & Power Co., supra. 

IS, Ohio.—City of Zanesville v. Ohio 
Fuel Gas Co., 28 N.R2d 949, 64 Ohio 
App. 440. 

79- U.S.—United Fuel Gas Co. v. 

Railroad Commission of Kentucky, 
D.C.Ky., 13 F.2d 510, affirmed 49 
S.Ct. 150, 278 U.S. 300, 73 L.Ed. 
390. 

180. Pa.—Clements v. Philadelphia 
Co., 38 A. 1090, 184 Pa. 28, 39 L.R. 
A. 532. 

28 C.J. p 557 note 68. 

81. Ohio.—^Hays v. Gallon Gas Light 
& Coal Co., 29 Ohio St. 339. 

28 C.J. p 557 note 69. 

82. N.Y.—Matter of Watertown Gas 
Light Co., Ill N.Y.S. 486, 127 App. 
Div. 462. 

28 C.J. p 557 note 70, 

S3, N.Y.—Brooklyn v. Jourdan, 7 
Abb.N.Cas. 23. 

28 C.J. p 558 note 72. 
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that is, its franchise to exist as a corporation, can¬ 
not be implied.84 Rules applicable to bonds and 
mortgages generally have been applied to bonds and 
mortgages executed by gas companies,and the 
right to mortgage their property and franchises car¬ 
ries with it the usual and customary legal and eq¬ 
uitable rights pertaining to mortgages,^® including 
the right to sell under foreclosure, ^7 and the right of 
the purchaser to acquire the same rights and priv¬ 
ileges which the original company had, and subject 
to the same conditions.^* However, where property 
sold in foreclosure proceedings is an integral part 
of the plant of a gas company, and is required for 
the continuance of adequate service to the public, 


and the purchaser has no franchise to engage in the 
gas business and is not able to render the same 
service as the gas company, he is not entitled to pos¬ 
session of the property,*® and will be denied a writ 
of assistance to put him in possessionbut, where 
he would be entitled to recover possession but for 
the public interest, he may recover mesne profits.®^ 

An unsecured creditor of a gas company is not 
entitled to be paid out of the proceeds of the sale 
of the plant, in preference to the mortgagee, be¬ 
cause such creditor furnished coal and coke used in 
keeping the plant a going concern, at least where 
no receiver was ever asked for or appointed.®2 


m. SUPPLY TO CONSUMERS 


§ 18. In General 

a. General statement 

b. Contracts between suppliers and dis¬ 

tributors 

a. General Statement 

A gas company, having undertaken or professed to 
supply gas to certain areas, is bound to fulflli its pro¬ 
fessed obiigation, and, except in so far as It may do so by 
conforming to appiicabie regulations, may not withdraw 
its service from a particular part of such area, or with- 
draw its service entirely before the expiration of the 
period for which it has agreed to serve. 


A gas company having obtained a franchise or 
having otherwise undertaken or professed to sup¬ 
ply gas to a city, town, or municipality, or to a 
group of such political units, or to any other cate¬ 
gory of customers,* is bound to fulfill its professed 
obligation,®* but it need not supply gas beyond the 
scope of such profession.®^ 

Definitions. The courts have on occasion defined 
various terms used in considering the supply of gas 
to consumers.®® 

Contracts by municipalities* Where a municipal 


84. Kan.—Flemming: v. Taylor Fuel, 

lilgrht & Power Co,. 136 P. 228, 90 

Kan. 763. 

28 C.J. p 668 note 73. 

85. Validity 

As agrainst contention of defendant 
company that plaintiff could not be¬ 
come owner of bonds because they 
were Issued In violation of order of 
public service commission, evidence 
showing: certain bonds leg:ally issued 
before order was made would sup¬ 
port finding: that bonds in question 
were part of those legally issued, 
which had come legally into plain¬ 
tiff's possession.—^Matthews v. Truax, 
Carsley & Co., 191 N.E. 714, 266 N.Y. 
6, reversing 266 N.Y.S. 968, 240 App. 
Div. 746. 

Property inoluded 

CD The after-acquired personal 
property clause in a mortgage given 
by a gas company to secure bonds 
was held valid as to implements, 
tools, material, and supplies neces¬ 
sary to. and used in the manufacture 
and distribution of, gas, but not to 
cover gas stoves and fixtures kept for 
sale to consumers.—^Pintsch Com¬ 
pressing Co. V. Buffalo Gras Co., C.C. 
A.N.Y., 280 F. 830. 

(2) Where so provided in the mort¬ 
gage. cash and accounts receivable 
In possession of the mortgagor at the 
time of a foreclosure receivership 


are not subject to the lien of the 
mortgage.—^Pintsch Compressing Co. 
V. Buffalo Gas Co., supra. 

86 . Mich.—Detroit v. Mutual Gas¬ 
light Co., 6 N.W. 1039, 43 Mich. 
594. 

28 C.J. p 558 note 74. 

87. Mich.—^Detroit v. Mutual Gas¬ 
light Co.. 6 N.W. 1039, 43 Mich. 
594. 

N.Y.—^Brooklyn v. Jourdan, 7 Abb.N. 
Cas. 23. 

88 . Kan.—Flemming v. Taylor Fuel. 
Light & Power Co., 136 P. 228. 90 
Kan. 763. 

28 C.J. p 568 note 76. 

89. Cal.—^Lowe v. Los Angeles Sub¬ 
urban Gas Co., 189 P. 1084, 182 
Cal. 649. 

28 C.J. p 668 note 77. 

90. Cal.—Lowe v. Los Angeles Sub¬ 
urban Gas Co., supra. 

91. Cal.—^Dobbins v. Economic Gas 
Co.. 189 P, 1073, 182 Cal. 616. 

28 C.J. p 568 note 79. 

92. U.S.—^Louisville & N. R. Co. v. 
Memphis Gaslight Co.. Tenn.. 125 
F. 97, 60 C.C.A. 141. 

93. N.J.—Public Serv. Gas Co. v. 
Newark, 98 A. 404, 86 N.J.Eq. 384. 
“The obligation to furnish gas, if 

reasonably obtainable, to consumers 
in such territory is correlative to 
such right."—^Pennsylvania Gas Co. v. 
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Public Service Commission, 83 Pa. 
Super. 657, 666. 

94. Okl.—Oklahoma Natural Gas Co. 

v. Corporation Commission, 211 P. 

401, 88 Okl. 61, 30 A.L.R. 330. 

Tlndertakiiig to to public utilities 

Gas company's failure or refusal to 
extend its service beyond scope of its 
publicly professed obligation of sell¬ 
ing gas at wholesale to privately 
owned public utilities could not re¬ 
sult in unlawful or unreasonable dis¬ 
crimination against municipal corpo¬ 
rations engaged in selling gas to pub¬ 
lic.—Chicago Dist. Pipeline Co. v. Il¬ 
linois Commerce Commission. 197 N 
E. 873, 861 Ul. 296. 

95. Gas mains are pipes used for the 
purpose of distributing the gas and 
pressure to the point of illumination. 
—Consolidated Gas Co. v. Baltimore. 
62 Md. 588, 692, 50 Am.R. 237—38 
C.J. p 333 note 30 [a]. 

A gas meter is an appliance or ma¬ 
chine for measuring and recording 
the amount of gas passing through a 
pipe lina—Stockman v. Parsons Pipe 
Line Corporation, 14 P.2d 653. 664, 
136 Kan. 240. 

A gasometer is a huge, airtight res 
ervoir used for the storage of gas> 
and the pressure which is necessary 
to force the gas through the mains to 
the consumer.—Consolidated Gas Co. 
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corporation has the power to make a contract for { 
the furnishing of gas a contract extending for a 
reasonable period will be sustained,^*6 unless it is in 
violation of a legislative enactment.^7 usual 

rules of construction apply to such a contract.^^ 
Where notice is required in order to terminate a 
contract, it must be given unless waived.^s A city 
does not have the power to coerce a company into 
making a contract to furnish gas.^ 

Right to discontinue. Apart from whether or not 
a company has the right to surrender or abandon its 
franchise and discontinue entirely the furnishing of 
gas within the franchise area, see supra § 16, a com¬ 
pany which continues in business has no right to 
withdraw from business in particular parts of the 


I political unit under whose authority it is operat¬ 
ing merely because it is dissatisfied with the rates 
allowed in such part.- Where a statute provides 
that the consent of the governing commission must 
be obtained before a company which has entered on 
the service of supplying gas may withdraw from 
such service, such a company cannot discontinue its 
service summarily and of its own motion,^ or dis¬ 
continue its service to a particular municipality 
within the area it has been serving without the req¬ 
uisite approval.^ 

After the expiration of a franchise or contract to 
supply gas, the company may withdraw the service, 
on compliance with any applicable statutory provi¬ 
sions,^ and cannot be compelled to continue it on a 


V. Baltimore, 62 Md. 588, 590, 50 Am. 
R, 237—28 C.J. p 606 note 13. 

S6- U.S.—City of Tulsa v. Oklahoma 
Natural Gas Co,, D.C.OkL, 4 F.2d 
309, appeal dismissed 46 S.Ct. 17, 
269 U.S. 627, 70 L.Ed. 395—Omaha 
Gas Co. V. Omaha, I>.C.Neb., 249 F. 
350. 

97. Spseification of 

A contract is void which does not 
comply with a statutory provision 
that municipalities shall not contract 
for the furnishing of gas to their in¬ 
habitants unless the agreement shall 
specify the exact quality of the gas 
to be furnished.—Stuver v. East Ohio 
Gas Co., 13 Ohio App. 276. 

98. Mo.—Jackson County Light, 

Heat & Power Co. v. Independence, 
175 S.W. 86, 188 Mo.App. 157. 

28 C.J. p 562 note 56. 

Proprietary or governmental function 
For the purpose of determining the 
rights and obligations involved, a 
city in making a contract with a gas 
company to supply it and its inhabit¬ 
ants with gas was acting in its pro¬ 
prietary or business, and not in its 
governmental, capacity.—City of Tul¬ 
sa V. Oklahoma Natural Gas Co., D. 
C.Okl., 4 F.2d 399, appeal dismissed 
46 S.Ct. 17, 269 U.S. 527, 70 L.Bd. 
395. 

iralidity of contract 
A contract between city and nat¬ 
ural gas company providing that city 
should purchase fifty million cubic 
feet of natural gas per year, and pro¬ 
viding that the city had already con¬ 
tracted with another natural gas 
company for the purchase of a mini¬ 
mum of one hundred ten million cubic 
feet per year, and providing that 
should the requirement of the city 
not equal the fifty million cubic feet 
per year, over and above the mini¬ 
mum requirements of the contract 
with the other natural gas company, 
then the amount to be purchased un¬ 
der the contract should be reduced 
accordingly, and that the adjustments 
of the amounts of gas taken under 


the two contracts should be equalized 
as nearly as could be each month, 
was not void on ground that it lacked 
possibility of performance.—LaHarpe 
Fuel Co. V. City of Ida, 105 P.2d 900, 
152 Kan. 445. 

99. Kan.—^Welsbach St. Lighting Co. 
V. Wichita, 168 P. 1090, 101 Kan. 
452. 

28 C.J. p 562 note 57. 

1 - Ky.—City of Ludlow v. Union 
Light. Heat & Power Co., 22 S.W. 
2d 909, 231 Ky. 813. 

a. U.S.—United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
49 S.Ct. 150, 278 U.S. 300, 73 L.Ed. 
390, affirming, D.C., 13 P.2d 510. 

3. Pa.—^United Natural Gas Co. v. 
Public Service Commission, 79 Pa. 
Super. 587. 

Exhaustion of original company’s 
field 

The fact that respondent is a con¬ 
solidation of several natural gas com¬ 
panies, or that the field of supply of 
the company that originally made the 
contract to supply the territory in 
question is exhausted, does not jus¬ 
tify the consolidated company in dis¬ 
continuing such service, without the 
approval of the public service com¬ 
mission, after the service had been i 
voluntarily assumed and supplied out 
of its combined field of production, 
old and new.—^United Natural Gas Co. 
V. Public Service Commission, supra. 
Effect of contrary provision In con¬ 
tract 

Statute prohibiting public utilities 
from abandoning service without first 
applying to public utilities commis¬ 
sion became part of subsequent con¬ 
tract between gas company and city, 
and antagonistic contract provision 
was ineffective.—City of Cleveland v. 
Bast Ohio Gas Co., 170 N.E. 586, 34 
Ohio App. 97, error dismissed East 
Ohio Gas Co. v. City of Cleveland, 172 
N.B. 379, 121 Ohio St. 628, and Bast 
Ohio Gas Co. v. State, 172 N.E. 380, 
121 Ohio St. 629. 
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4. Pa.—People's Natural Gas Co. v. 

Public Service Commission, 123 A. 

799, 279 Pa. 252. affirmed 46 S.Ct. 

271, 270 U.S. 550, 70 L.Ed. 726 
Company supplying company aapply- 
ing city 

Where a natural gas company has 
been voluntarily supplying another 
public company with gas for con¬ 
sumption by public in a municipality 
within the first company’s field of 
supply, it cannot summarily discon¬ 
tinue such service and eliminate the 
municipality from Its charter field 
of supply, without first applying to, 
and obtaining the consent of, the 
public service commission.—^People’s 
Natural Gas Co. v. Public Service 
Commission of Commonwealth of 
Pennsylvania, 79 Pa,Super. 560. 
Statutes construed 

(1) The right of a gras company 
under an earlier Pennsylvania stat¬ 
ute to curtail its field of service was 
not preserved by the statute requir¬ 
ing the public service commission’s 
consent to its withdrawal.—People’s 
Natural Gas Co. v. Public Service 
Commission, 123 A. 799, 279 Pa. 252, 
affirmed 46 S.Ct. 371, 270 U.S. 550, 
70 L.Ed. 726. 

(2) Hence a natural gas company 
supplying gas in a certain territory 
cannot, by filing with the secretary 
of the commonwealth a certificate ex¬ 
cluding a portion of that territory 
from its charter field, cease to oper¬ 
ate therein.—^People's Natural Gas 
Co. V. Public Service Commission of 
Commonwealth of Pennsylvania, 79 
Pa.Super. 560. 

5- Ky.—^Union Light, Heat & Power 

Co. V. City of Fort Thomas, 285 

S.W. 228. 215 Ky. 384. 

Effect of having continued service 
after expiration 

A statute requiring a gas com¬ 
pany, which has continued to supply 
gas after the expiration of its fran¬ 
chise, to obtain the permission of 
the governing commission as a con¬ 
dition of withdrawal, is inapplica- 
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reasonable basis.® However, in a proper case the 
court will enjoin the discontinuance for a reasonable 
period to avoid undue inconvenience and hardship 
to the inhabitants of the city,*^ and it has been held 
that a gas company may not discontinue service im¬ 
mediately on expiration of its franchise, but remains 
under a duty to supply gas until other arrangements 
for supplying the city have been made.® 

b. Contracts between Suppliers and Distributors 

Contracts between suppliers and distributors of gas 
are governed by the rules generally applicable to con¬ 
tracts and their enforcement. 


Except as they may be subject to special rules or 
regulations with relation to the production of nat¬ 
ural gas, considered in the title Mines and Minerals, 
contracts between persons or companies producing 
or supplying gas in bulk and companies engaged in 
distributing gas to consumers are governed by the 
rules applicable to contracts generally.® 

Construction. In construing a contract between 
a supplier and a distributor of gas, the contract must 
be considered as a whole,so as to give effect to its 
general purpose and the true intention of the par¬ 
ties and if the intention can be fairly ascertained 


ble to a company which continued 
service after the expiration of Its 
charter not voluntarily but under the 
compulsion of a mandatory injunc¬ 
tion.—Union Light, Heat & Power Co. 
V. Railroad Commission of Common¬ 
wealth of Kentucky, D.C,Ky., 17 P.2d 
148. 

6. Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., 22 S.W. 
2d 909, 231 Ky. 813. 

7- Ky.—City of Ludlow v. Union 
Light, Heat & Power Co., supra, 

8< U.S.—Iowa City v. Iowa City 
Light & Power Co., C.C.A.Iowa, 90 
P.2d 679, 112 A.L.R. 618, 

9. U.S.—^Universal Gas Co. v. Cen¬ 
tral Illinois Public Service Co., C. 
C.A.I11., 102 P,2d 164—Grubstake 
Inv. Ass'n v. Southern Natural Gas 
Co., C.C.A.Tex., 20 P.2d 1. 

Mich.—^Nelson v. Big Rapids Gas Co., 
300 N.W. 89. 299 Mich. 284. 

28 C.J. p 664 note 88 [bj—40 C.J. p 
1134 note 63 [a], [cj. 

Contracts between: 

Distributor and municipality see 
supra § 18 a. 

Distributor and private consumer 
see infra $ 19. 

lOu Ark.—^Dent v. Industrial Oil & 
Gas Co., 122 S.W.2d 162, 197 Ark. 
96. 

Ky.—^Kentucky-West Virginia Gas Co. 
V. Jayne, 158 S.W.2d 398, 289 Ky. 
150. 

Tex.—^Lone Star Gas Co. v. X-Ray 
Gas Co., 164 S.W.2d 604, 139 Tex. 
546, reversing X-Ray Gas Co. v. 
Lone Star Gas Co., Civ.App., 139 
S.W.2d 142. 

Supplemental contract considered 
with orlginaL—^Navajo Production 
Corporation v. Panhandle Eastern 
Pipe Line Co., C.C.A.Tex., 132 F.2d 1. 

IL Ark.—^Dent v. Industrial Oil & 
Gas Co., 122 S.W.2d 162, 197 Ark. 
9S. . 

Mich.—Nelson v.-Big Rapids Gas Co., 
300 N.W. 89, 299 Mich. 284. 

Tex.—^Lone Star Gas Co. v. X-Ray 
pas Co., 164 S.W.2d 504, 139 Tex. 
646, i^versing X-Ray Gas Co. v. 
, Lone Star Gas Co., Civ,App., 139 S. 
. W.2d ^42,^ 


Farticiilar phrases 

(1) In gas industry, the term **re- 
serves*' is generally accepted to mean 
the amount of gas that can be pro¬ 
duced and recovered from a certain 
tract of land; hence, where gas com¬ 
pany, which on account of competi¬ 
tion was eager to secure natural gas 
for distribution, contracted with les¬ 
see of gas rights to purchase all com¬ 
pany’s requirements for distribution 
in specified territory to the extent 
that estimated reserves on or under 
leasehold should be sufficient reason¬ 
ably to provide source of sunply to 
company for ten years, parties in¬ 
tended that words “reserves on or 
under” as used in contract should 
mean reserves of natural gas that 
could be produced and recovered over 
a period of ten years from one or 
more wells drilled on the leasehold. 
—^Nelson v. Big Rapids Gas Co., 300 
N.W. 89, 299 Mich. 284. 

(2) Under Louisiana statute. deffn- 
ing “gas** as natural gas as it is 
taken from the earth, Including any 
gasoline content it may have but not 
including casinghead gas, the sale of 
gas carries to the purchaser _all and 
not only a part of its gasoline con¬ 
tent.—^Union Producing Co. v. Pardue, 
C.C.A.La., 117 F.2d 225, affirming, D. 
C., Pardue v. United Gas Public Serv¬ 
ice Co., 28 F.Supp. 847. 

(3) Where a contract requires the 
buyer to take, in the “usual conduct 
of its business,** and within certain 
other limitations, all the merchanta¬ 
ble gas produced from specified wells, 
the “usual conduct of business** can 
be interpreted in the light of evi¬ 
dence as to what that conduct is .— 
Southwest Pipe Line Co. v. Empire 
Natural Gas Co., C.C.A.Okl.. 33 F.2d 
248, 64 A.L.R. 1229, affirming, D.C., 
Empire Natural Gas Co. v. Southwest 
Pipe Line Co., 26 F.2d 742. 

(4) Under a contract .which Is to 
continue in force during the life of a 
certain lease or “any renewal or ex¬ 
tension** thereof, the term, **any re¬ 
newal or extension'* was held, under 
the circumstances, to embrace a new 
lease.—Indian Territory Illuminating 
Oil Co. V. Bartlesville Zinc Co., C.C. 

[A.N.J.» 288 F. 273, appeal dismissed 
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44 act. 6 . 263 U.a 673, 68 L 1 .E 4 . 506, 
and certiorari denied 44 S.Ct. 6, 263 
U.S. 701, 68 L.Ed. 514. 

Provisions as to quantity or souzces 
of gas 

(1) A contract obligating defendant 
to receive, in the usual conduct of its 
business, all merchantable gas from 
wells on a certain field, and providing 
for apportionment of gas taken from 
that field, could not be construed as 
an unconditional obligation to take 
and pay for all merchantable gas 
which wells were capable of produc¬ 
ing.—^Lone Star Gas Co. v. X-Ray 
Gas Co., 164 S.W.2d 604, 139 Tex. 546, 
reversing X-Ray Gas Co. v. Lone Star 
Gas Co.. Civ.App.. 139 S.W.2d 142. 

(2) Under sales contract providing 
for maximum of forty million cubic 
feet of gas per day and minimum of 
thirty million cubic feet, and pro¬ 
viding if sales were below seventy 
million cubic feet that minimum 
would be decreased pro rata, but re¬ 
newed when rate of sales was re¬ 
stored, buyer must take minimum 
of thirty million cubic feet.—^United 
Carbon* Co. v. Interstate Natural Gas 
Co.. 147 So. 37, 176 La. 929. 

(3) Contract selling gas from wells 
on specified land, where only one well 
was in existence, did not apply to 
gas produced from well subsequently 
drilled.—Godfrey L Cabot, Inc., v. 
Clarksburg Light & Heat Co.. 135 S. 
K 666, 102 W.Va. 672. 

(4) Where contract required de¬ 
fendant to purchase from plaintiff 
equitable pro rata part of gas to be 
distributed through defendant's pipe 
line considering plaintiff's acreage 
and production therefrom and total 
acreage fro-m which gas was to be 
distributed, and supplemental agree¬ 
ment required defendant to purchase 
a minimum amount of gas per day 
and provided that on failure of de¬ 
fendant to do so plaintiff could can¬ 
cel contract, when contract and sup¬ 
plemental agreement were construed 
together as one contract, defendant 
was required to take gas on a pro 
rata basis, but failure to take mini¬ 
mum amount authorized plaintiff to 
cancel* contract and seek other mar¬ 
kets as his exclusive remedy.—Nava- 
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from such consideration, it should not be defeated 
by apparent ambiguities or inconsistencies in the 
contract^- Where the language used is fairly sus¬ 
ceptible of more than one interpretation, the court, 
in ascertaining the true intention, must consider the 
subject matter of the contract and the surrounding 
circumstances when the contract was executed.^^ 
The court may also consider the interpretation 
placed on the contract by the parties themselves 
and the practical construction of the contract by 
the parties is entitled to great weight^S 

Operation. The parties to a contract of the char¬ 
acter under discussion are bound by the terms of 
the contract,^® but they are under no obligation to 
perform any acts which the contract does not, ex¬ 
pressly or by implication, require of them.^^ 


Assignment. Where a gas company, as undis¬ 
closed principal, entered into a contract through a 
trustee, an assignment of the contract by the trus¬ 
tee after the revocation of his agency, was without 
force and effect, and the company was not relieved 
of its liability under the contract.^® 

Termination. Under a contract providing that, 
on default by the buyer, the seller may notify the 
buyer thereof, and, if the default is not remedied 
within a stated period, may cancel, the notice of de¬ 
fault is not a cancellation relieving the buyer of lia¬ 
bility under the contract.^® Where one party to a 
contract announces his election to terminate it and 
the other party insists on its performance, where¬ 
upon the first party resumes performance, the orig¬ 
inal contract remains effective and binds both par- 


Jo Production Corporation v. Pan¬ 
handle Eastern Pipe Line Co., C.C.A. 
Tex., 132 P.2d 1. 

(5) Other provisions. 

Ark.—^Dent v. Industrial Oil & Gas 
Co.. 122 S.W.2d 162, 197 Ark. 95. 
N.Y.—Haughey v. Belmont Quadran¬ 
gle Drilling Corporation. 29 N.E.2d 
649, 284 N.Y. 136, 130 A.L.R. 1331. 
reversing 10 N.Y.S.2d 245. 256 App. 
DIv. 1008, reargument denied 12 N. 
Y.S.2d 769, 257 App.Dlv. 884, mo¬ 
tion granted 35 N.B.2d 931. 286 N. 
Y. 584. 

provisions affecting liability to pay 

for ’mf’WlTMTITH 

(1) A contract requiring the buy¬ 
er to pay for a minimum dally quan¬ 
tity of gas contemplated payment for 
such amount only when it was avail¬ 
able, whether or not buyer used that 
much; it did not contemplate pay¬ 
ment when no gas was furnished or 
available.—Grubstake Inv. Ass'n v. 
Southern Natural Gas Co.. C.C.A.Tex., 
20 F.2d 1. 

- (2) Contract construed as not re¬ 
quiring payment for minimum if not 
taken, but as making failure to take 
minimum a ground of cancellation.— 
Navajo Production Corporation v. 
Panhandle Eastern Pipe Line Co., C. 
C.A,Tex,. 132 P.2d 1. 
la. Tex.—Lone Star Gas Co. v. 
X-Ray Gas Co., supra. 

13, Mich.—Nelson v. Big Rapids Gas 
Co., 300 N.W. 89. 299 Mich. 284. 

Tex.—^Lone Star Gas Co. v. X-Ray 
Gas Co.. 164 S.W.2d 504. 139 Tex. 
546, reversing X-Ray Gas Co. v. 
Lone Star Gas Co., Civ.App., 139 
S.W.2d 142, 

14, Tex.—Lone Star Gas Co. v. 
X-Ray Gas Co., supra. 

16. U.S.—Navajo Production Corpo¬ 
ration V. Panhandle Eastern Pipe 
Line Co., C.C.A.Tex., 132 P.2d 1— 
Indian Territory Illuminating Oil 
Co. V. Bartlesville Zinc Co., ac.A. 
N.J.. 288 F. 273. appeal dismissed 


44 S.Ct. 6. 263 U.S. 673. 68 L.Ed. 

500, and certiorari denied 44 S.Ct. 

6 . 263 U.S. 701. 68 L.Ed. 514. 

Tex.—Lone Star Gas Co. v. X-Ray 

Gas Co.. 164 S.W.2d 504, 139 Tex. 

546, reversing X-Ray Gas Co. v. 

Lone Star Gas Co., Civ.App., 139 

S.W.2d 142. 

16. U.S.—Grubstake Inv. Ass*n v. 

Southern Natural Gas Co., C.C.A. 

Tex., 20 F.2d 1. 

Fxovisioiui relatiaog to pressure 

(1) Pipe line company was required 
to take gas at stipulated pressure at 
field, although not producing contem¬ 
plated pressure at city.—Grubstake : 
Inv. Ass’n v. Southern Natural Gas 
Co., supra. 

(2) Under gas sale contract au¬ 
thorizing cancellation by seller if 
working pressure in meter through 
which buyer was taking seller’s gas 
exceeded twenty-four pounds for six¬ 
ty days unless buyer remedied con¬ 
dition before expiration of thirty 
days’ notice required for cancellation, 
fact that pressure was kept below 
twenty-four pounds’ pressure for 
thirty days after notice was given 
terminated seller’s right to cancel 
contract, notwithstanding decrease in 
pressure was due to consumption of 
unusual amount of gas and not to 
anything done by buyer.—^Wood v. 
Ozark Pipe Line Co., 46 P.2d 614, 
142 Kan. 333. 

Third party’s refusal to aooept gas 

Where plaintiff and defendant en¬ 
tered into a contract under which 
plaintiff was to furnish gas from its 
well to a pipe line company and re¬ 
ceive a certain sum therefor from 
defendant, and acceptance of such g€Ls 
by pipe line company was not made 
condition precedent to defendant’s li¬ 
ability under contract, refusal of pipe 
line company to accept such gas 
would not relieve defendant from lia¬ 
bility for nonperformance.—^Amaril¬ 
lo Oil Co. V. Ranch Creek Oil & Gas 
Co., Tex.Civ.App., 271 S,W. 145, er¬ 
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ror dismissed, Com.App., 288 S.W. 
1114. 

Beqnirexaent of approval by oommis- 
siou 

An action on contract for sale of 
gas which had been made subject to 
approval of Illinois commerce com¬ 
mission could not be maintained in 
absence of approval, unless condi¬ 
tion, if a condition precedent, had 
been waived by buyer.—Universal 
Gas Co. v. Central Illinois Public 
Service Co.. C.C.A.II1.. 102 F.2d 164. 

17. U.S.—Universal Gas Co. v. Cen¬ 
tral Illinois Public Service Co., su¬ 
pra. 

Kan.—Derby Oil Co. v. McPherson 
Gas Co., 46 P.2d 872, 142 Kan. 373. 
Duty to conuect pipe lines to wells 
A contract, by which defendant 
agreed to supply gas to complainant 
for use from wells to be drilled with¬ 
in a specified zone. Including one 
hundred thirty-three thousand acres, 
and to produce a gas field therein 
**of a nature and in a location satis¬ 
factory to” complainant, and com¬ 
plainant agreed to construct and 
maintain at its own ex use a pipe 
line connecting with the wells, was 
held to leave defendant free to drill 
wells in any part of the zone and to 
dispose of their product, but not to 
require complainant to connect its 
pipe line with all such wells, where 
they were so far distant from their 
point of use as to render such con¬ 
nection impracticable for their pur¬ 
poses, under penalty of being charged 
with their production under the con¬ 
tract.—Indian Territory Illuminating 
Oil Co. V. Bartlesville Zinc Co., C.C. 
A.N.J., 288 F. 273, appeal dismissed 
44 S.Ct 6. 263 U.S. 673, 68 L.Ed. 500. 
and certiorari denied 44 S.Ct $, 263 
U.S. 701, 68 L.Ed. 614, 

18. Mich.—^Nelson v. Galpin, 269 N, 
W. 686, 277 Mich. 629. 

19l Mich.—^Nelson v. Galpin, 269 K, 
W. 586, 277 Mich. 629. 
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ties to its terms.A pipe line companj' which 
stopped taking any gas from the seller on the ground 
that the pressure did not come up to the contract 
requirements, but refused to surrender the contract 
or release the seller from liability, was liable for any 
gas which the seller might have produced from the 
time it stopped taking the gas to the time the con¬ 
tract was mutually rescinded ,21 but not for any dam¬ 
ages accruing after rescission .22 

Seller^s remedies; measure of damages. Where 
the buyer fails or refuses to accept the gas as re¬ 
quired by the contract, the seller may maintain an 
action for damages but where title to the gas has 
not passed to the buyer, and the buyer did not agree 
to pay the purchase price irrespective of delivery or 
transfer of title, the seller cannot recover the pur¬ 
chase price as such.24 The measure of damages for 
the buyer’s nonacceptance is the estimated loss di¬ 
rectly and naturally resulting from the buyer’s 
breach.25 Where the breach leaves intact the sell¬ 
er’s power to take from the wells the gas the buy¬ 
er should have taken and resell it elsewhere, the 
seller’s loss is measured by the difference between 
the contract price of the gas the buyer should have 
taken and the value thereof to plaintiff ;26 hence, 


in the absence of evidence that there is no market 
for the gas, the contract price is not the measure of 
the loss.27 However, there are cases holding that 
the measure of damages is the contract price for 
the quantity of gas which the buyer was required 
to but did not take, and which the seller might have 
produced,less the cost of production.29 So, too, it 
has been held that where it is shown that the seller 
had no other available market for the gas, and the 
gas is not shown to have any intrinsic value, the 
measure of damages has been held to be the contract 
price .20 It has also been held that, where the seller 
is a lessee, having no title to the gas in place on the 
land sufficient to authorize recovery of the sale price 
as such, and whose only means of acquiring rights 
in the gas is the performance by the buyer of his 
obligation to take the gas, as produced, at the mouth 
of the well, the measure of damages is the contract 
price of the gas which the buyer wrongfully failed 
to take.2i Where the contract so provides, seller’s 
only remedy on failure of the buyer to take the min¬ 
imum quantity, is to cancel the contract and sell his 
gas elsewhere .22 The seller may, of course, main¬ 
tain an action to enforce the buyer’s liability for the 
gas taken by him pursuant to the contractus 


20 - XJ.S.—Kentucky Natural Gas 

Corporation v. Indiana Gas & | 
Chenaical Corporation, C.C.A.N, J., l 
129 F.2d 17, certiorari denied In¬ 
diana Gas & Chemical Corporation 
V. Kentucky Natural Gas Corpora¬ 
tion, $3 S.Ct 161, 317 U.S, 678, 87 
L.Bd. -143 A.L..R. 484. 

21 . Ky.—^Kentucky-West Virgrinia 
Gas Co. V. Jayne, 158 S.W.2d 398, 
289 Ky. 150. 

22 . Ky.—^Kentucky-West Virginia 
Gas Co. V. Jayne, supra. 

23. Kan.—^Bstey v. Southwestern 
Gas Co., 283 P. 628, 129 Kan. 573. 

Ky.—Kentucky-West Virginia Gas 
Co. V. Jayne, 168 S.W.2d 398, 289 
Ky. 160. 

Mich.—^Nelson v. Gal pin, 269 N.W. 

686 , 277 Mich. 629. 

N-Y.—^Haughey v. Belmont Quadran¬ 
gle Drilling Corporation, 29 N.EI.2d 
649, 284 N.T. 136, 130 A.D.R. 1331, 
reversing 10 N.Y.S.2d 246, 256 App. 
Div. 1008, reargument denied 12 N. 
T.S.2d 769, 257 App.Div. 884, mo¬ 
tion granted 35 N.B.2d 931, 286 N.T. 
684. 

Bight ol seller to sell to another 
The fact that sellers had agrreed to 
sell natural gas produced from wells 
located on certain tracts only to buy¬ 
er would not preclude sale to another 
after buyer failed to take stipulated 
amount.—^Kaughey v. Belmont Quad¬ 
rangle Drilling Corporation, supra. 

2 &i Kan.—^Bstey v. Southwestern 
Gas Co., 288 P. 628, 129 Kan. 573. 


N.T.—^Haughey v. Belmont Quadran¬ 
gle Drilling Corporation, 29 N.E. I 
2d 649, 284 N.T, 136, 130 A.D.R. 
1331, reversing 10 N.T.S.2d 246,1 
256 App.Div. 1008, reargument de¬ 
nied 12 N.Y.S.2d 769. 267 App.Div. 
884, motion granted 35 N.B.2d 931, 
286 N.T. 684. 

25. N.T.—^Haughey v. Belmont Quad¬ 
rangle Drilling Corporation, su¬ 
pra. 

Tex.—Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., Civ.App., 271 
S.W. 145, error dismissed. Com. 
App.. 288 S.W. 1114. 

26. N.T.—^Haughey v. Belmont Quad¬ 
rangle Drilling Corporation, 29 N. 
B.2d 649, 284 N.T. 136, 130 A.I 4 .R. 
1331, reversing 10 N.T.S.2d 245, 256 
App.Div. 1008, reargument denied 
12 N.Y.S.2d 769, 257 App.Div. 884, 
motion granted 35 N.B.2d 931, 286 
N.T. 584. 

27. N.T.—^Haughey v. Belmont Quad¬ 
rangle Drilling Corporation, supra. 

28. Ky.—^Kentucky-West Virginia 
Gas Co. V. Jayne, 168 S.W.2d 398, 
289 Ky. 150. 

29. U.S.—^Kentucky Natural Gas 

Corporation v. Indiana Gas & 
Chemical Corporation, C.C.A.Ind., 
129 P.2d 17. cerUorari denied In¬ 
diana Gas & Chemical Corporation 
V. Kentucky Natural Gas Corpora¬ 
tion, 63 S.Ct. 161. 317 U.S. 678, 87 
L.Bd. -143 A.L.R. 484. 

30. Tex.—Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., Civ.App., 271 
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S.W. 145, error dismissed. Com. 
App., 288 S.W. 1114. 

Cost of connecting well with pipe line 
Where the contract imposed on the 
seller the cost of connecting his well 
with a designated pipe, and by rea¬ 
son of the breach such connection 
was not made, the cost of making 
such a connection should be deducted 
from the contract price of the gas.— 
Amarillo Oil Co. v. Ranch Creek Oil 
& Gas Co., supra. 

31. Tex.—^X-Ray Gas Co. v. Done 
Star Gas Co., Civ.App., 159 S.W.2d 
142, reversed on other grounds 
Lone Star Gas Co. v. X-Ray Gas 
Co., 164 S.W.2d 504, 139 Tex. 546. 

32. U.S.—^Navajo Production Corpo¬ 
ration V. Panhandle Bastern Pipe 
Line Co., C.C.A.Tex., 132 F.2d 1, 

33. Mich.—^Nelson v. Big Rapids 
Gas Co., 300 N.W. 89, 299 Mich. 284. 

Xiiability for proportionate estimated 
reserve 

Where gas company, in violation of 
contract to purchase from lessee of 
gas rights all company's require¬ 
ments of natural gas for distribu¬ 
tion in specified territory to the ex¬ 
tent that estimated reserves on or 
under leasehold should be sufficient 
reasonably to provide source of sup¬ 
ply to company for ten years, refused 
to buy lessee's output, and lessee in 
mitigation of damages sold gas to an¬ 
other company, gas comply was not 
obligated to pay lessee for full 
amount of gas used by company dur- 
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Buvcr^s remedies. Where the seller fails to de¬ 
liver gas in accordance with the terms of the con¬ 
tract, the buyer may sue for damages for the 
breach.^^ 

In actions involving contracts between suppliers 
and distributors of gas, general rules are applicable 
to questions respecting pleading^s evidence.26 

§ 19. Duty to Supply to Private Consumers 

Within reasonable limitations, a gas company is un* 
der the legal obligation to serve all persons within the 
franchise area who desire the service and comply with 
such reasonable rules as may be fixed; it may not dis. 
criminate between customers or prospective customers, 
and it must use reasonable diligence in fulfilling its 
obligation. 

Although there is some authority for the view 


§ 19 

that, in the absence of a contract or any provision 
in the charter of a gas company on the subject, the 
company is under no greater obligation to supply 
consumers than the manufacturers and vendors of 
other commodities,^* by the weight of authority a 
corporation that has received a franchise to furnish 
gas in a city and to lay its pipes in the streets there¬ 
of is under legal obligation to serve all persons with¬ 
in the franchise area who make proper application 
for such service, and who make the necessary ar¬ 
rangements to receive it, and comply with such rea¬ 
sonable rules as may be fixed and make such rea¬ 
sonable compensation as may be required.*® This 
duty is sometimes imposed by statute** or ordi¬ 
nance.*** 

In order to fulfill its duty in this respect, the com- 


inff portion of year prior to such sale 
in mitigation of damages, but only 
for amount of gas equal to estimated 
reserves for such portion of year.— 
Nelson v. Big Rapids Gas Co., su¬ 
pra. 

34. U.S.—^Kentucky Natural Gas 

Corporation v. Indiana Gas & 
Chemical Corporation. C.C.A.Ind., 
129 F.2d 17, certiorari denied In¬ 
diana Gas & Chemical Corporation 
V, Kentucky Natural Gas Corpora¬ 
tion. 63 S.Ct. 161, 317 U.S. 678. 87 
L.Ed. -143 A.Ij.R. 484. 

35. FetiLtioii held suffleient 

(1) In general,—^Amarillo Oil Co, 
Y. Ranch Creek Oil & Gas Co., Tex. 
Civ.App., 271 S.W. 145, error dis¬ 
missed, Com.App., 288 S.W. 1114. 

(2) Petition charging breach of 
contract to take gas from plaintilTs 
well stated cause of action against 
demurrer, although it prayed judg¬ 
ment for value of gas not taken, 
which was not the proper measure of 
damages.—^Estey v. Southwestern 
Gas Co,. 283 P. 628, 129 Kan. 573. 
Zssnes, proof, and variance 

In action for breach of contract, 
where iperformance of plaintilTs ob¬ 
ligation to furnish natural gas was 
rendered impossible by defendant's 
acts, allegation and proof of plain- 
tilTs willingness and ability to per¬ 
form was essential only in fixing 
amount of its recovery, no particu¬ 
lar date having been fixed for per¬ 
formance.—^Amarillo Oil Co. v. Ranch 
Creek Oil & Gas Co., Tex.Civ.App., 
271 S.W. 145, error dismissed. Com. 
App., 288 S.W. 1114. 

36. Bvidence htild admissible 

La.—^United Carbon Co. v. Interstate 
Natural Gas Co., 147 So. 37, 176 La. 
329. 

Bvidence held sufficient 

(1) To go to jury.—^Plne v. Inde¬ 
pendent Natural Gas Co., Okl., 52 P. 
2d 1051. 

<2) To sustain finding.—Amarillo 


Oil Co. V. Ranch Creek Oil & Gas 
Co., Tex.Civ.App., 271 S.W. 145, er¬ 
ror dismissed. Com.App., 288 S.W. 
1114. 

Bvidence held insufficient to sus¬ 
tain defense that failure of buyer to 
perform was caused by failure to ob¬ 
tain permission from townships to 
lay lines.—^Nelson v. Galpin, 269 N.W’. 
586, 277 Mich. 529. 

37. Conn.—McCune v. Norwich City 
Gas Co., 30 Conn. 521, 79 Am.D. 278. 

28 C.J. p 562 note 58. 

38. U.S.—People ex rel. Woodhaven 
Gaslight Co. v. Public Service Com¬ 
mission of New York, 46 S.Ct. 83, 
269 U.S. 244, 70 L.Ed. 255, affirming 
142 N.B. 271, 236 N.T. 530, affirming 
People ex rel. Woodhaven Gaslight 
Co. v. Nixon. 196 N.Y.S. 623, 203 
App.Dlv. 369—Oklahoma Natural 
Gas Co. V. Young, C.C.A.Okl., 116 F. 
2d 720, 132 A.L.R, 908—United Fuel 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 13 F.2d 510, af¬ 
firmed 49 S.Ct. 150, 278 U.S. 300, 73 
L.Ed. 390. 

Ark.—^Arkansas Natural Gas Co. v. 
Norton Co., 263 S.W. 775, 165 Ark. 
172. 

Fla.—^Florida Power & Light Co. v. 

State, 144 So. 657, 107 Fla. 317. 
Ga.—^Blwell v. Atlanta Gas Light Co., 
181 S.E. 699, 51 Ga.App. 919. 

N.Y.—^Espach v. Nassau & Suffolk 
Lighting Co., 31 N.Y.S.2d 259, 177 
Misc. 621, affirmed Chelrob, Inc., v. 
Barrett, 39 N.Y.S.2d 625, 265 App. 
Div. 455. 

Qltl.—Oklahoma Natural Gas Co. v. 
Corporation Commission, 211 P. 401, 
88 Okl. 51, 30 A.L.R. 330. 

Utah.—^Home Owners' Loan Corpora¬ 
tion V. Logan City, 92 P.2d 346, 97 
Utah 236. 

W.Va.—United Fuel Gas Co. v. Public 
Service Commission, 121 S.E. 281, 
95 W.Va. 415. 

28 C.J. p 563 note 60, 

Definitions 

(1) A consumer of gas has been 
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defined as a person receiving, or en¬ 
titled in accordance with a statute 
to receive, a supply of gas from any 
gas company.—Stroud Jud.D. 

(2) Domestic consumption of gas 
is the consumption of gas for cook¬ 
ing, heating, and lighting in homes 
and residences, which are the ordi¬ 
nary domestic purposes to which gas 
may be put.—Henderson v. Shreve¬ 
port Gas, Electric Light & Power Co., 
63 So. 616, 134 La. 39, 44, 51 L.ILA., 
N.S.. 448. 

(3) Gas for ^'domestic purposes" 
includes gas furnished, not only to 
the homes of the city, but to offices, 
stores, churches, and the lik&, where 
its principal use is for heating and 
lighting, and not for power.—^Erle v, 
Erie Gas & Mineral Co., 97 P. 468, 
78 Kan. 348, 354—19 C.J. p 388 note 
42 [a]. 

Abutting owners on highway in 
which line laid 

Since the highways of the state 
are owned by the abutting property 
owners, a gas company is required, 
on request of the abutting property 
owners, to furnish gas connections to 
them where a pipe line is constructed 
along the side of a road on which 
their property abuts, but is not re¬ 
quired to furnish connections to per^ 
sons who own property abutting the 
highway on the opposite side of the 
road.—In re Vance, 241 P. 164. 115 
Okl. 8. 

Sufficiency of application 
N.Y.—Jones v. Rochester Gas & Elec¬ 
tric Co., 39 N.Y.S. 1405, 7 App.Dlv. 
465. 

28 C.J. p 662 note 39. 

39. N.Y.—^Rocha v. Consolidated Ed¬ 
ison Co. of New York, 22 N.Y.S.2d 
167. 

28 C.J. P 563 note 61. 

40. Ind.—^Rushville v. RushvlUe 

Natural Gas Co., 28 N.E. 863, 132 
Ind. 676, 15 L.R.A. 321. 
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pany is under the oblig-ation of turning on the gas 
so that the supply may be given.^^ Incident also 
to the undertaking to supply gas is the obligation to 
provide facilities that are reasonably adequate.'*^ 

Limitations on duty generally. The duty of a gas 
company to supply gas is not without limitation,^3 
and the company is not obliged to furnish gas to 
any applicant except in accordance with the require¬ 
ments of the state law.^^ Thus the duty ordinarily 
extends only to resident citizens,^^ along the lines 
of its mains,^® and within a specified distance there- 
of,^*^ where there exists a reasonable expectation 
that the consumption of gas will be sufficient to war¬ 
rant the necessary preliminary expenditure.^^ 
While the company is under a duty to use care, dili¬ 
gence, and reasonable expediency in maintaining, re¬ 
pairing, inspecting, and operating its equipment and 
lines so that an adequate supply of g^s will be avail¬ 
able to the consumer,^® the law does not require the 
impossible, and, if gas cannot be obtained, a compa¬ 
ny is excused from supplying it nor is a gas com¬ 


pany bound, under all circumstances, to furnish all 
consumers with all the gas they may require,at 
least in the absence of notice that the supply is in¬ 
adequate.®^ The company is not under a duty to 
supply adequate gas for such uses as are exception¬ 
al or accidental,or such as may be made necessary 
by reason of extraordinary emergencies.®^ Where 
the language of the franchise permits of such a con¬ 
struction, a provision therein relating to the mini¬ 
mum pressure to be maintained imposes no absolute 
obligation on the company to maintain such pres¬ 
sure but merely a duty to take all reasonable pre¬ 
cautions and measures to achieve it.®® 

Discrimination. It is the duty of a gas company 
to exercise its franchise for the benefit of the pub¬ 
lic, with a reasonable regard for the rights of indi¬ 
viduals who desire to be served,®® and without dis¬ 
crimination between them.®'^ It may not give any 
undue or unreasonable preference or advantage to 
any person or locality,®® or to any particular de¬ 
scription of service,®® or subject anyone, or any par- 


41. N.T.—Schmeer v. Syracuse Gas 
Light Co., 42 N.E. 202, 147 N.Y. 
529, 30 L.R.A. 653. 

42. P€L—Incorporators of Service 
Gas Co. V. Public Service Commis¬ 
sion of Pennsylvania, 190 A. 658, 
126 Pa.Super. 3S1. 

28 C.Jr. p 563 note 66. 

43. Ohio,—^Adams Express Co. v. 
Cincinnati Gas Light & Coke Co., 
10 Ohio Dec., Reprint, 389, 21 Cine. 
L.Bul. 18. 

Okl.—Oklahoma Gas & Electric Co. v. 
State, 209 P. 777, 87 Okl, 174. 

44. U.S.—U. S. Light & Heat Cor¬ 
poration V. Niagara Palls Gas & 
Electric Light Co., G.C.AJSr.Y., 47 
P.2d 667, reversing, D.C,, 23 P.2d 
719, and certiorari denied Niagara 
Palls Gas & Electric Light Co, v. 
Prendergast, 51 S.Ct. 666, 283 U.S. 
864, 75 L.Ed. 1469. 

N.Y,—^McCormick v. Westchester 

Lighting Co.. 262 N.Y.S. 454, 141 
Misc. 261. 

45. N.J.—^Public Serv. Corp. v. 
American Lighting Co.. 57 A. 482, 
67 N.J.Ea. 122. 

28 C.J. p 663 note 68. 

46. Ark.—Arkansas Natural Gas Co. 
V. Norton Co., 263 S.W. 776, 165 
Ark. 172. 

Pa.—^Beck v. Pennsylvania Gas Co., 
18 Pa.Dist. 246. 

47. N.Y.—^Hollander v. Westchester 
Lighting Co., 140 N.Y.S. 544, 79 
Misc. 646. 

28 C.J. p 563 note 70. 

48. Mo.—^Zeilda Porsee Inv. Co. v. 

Joseph Gas Co.. 195 S.W. 52, 
1S6. Mo-App. 871. 

N.J.—^Public Serv. Corp. v. Americau 


LlghUng Co., 57 A. 482. 67 N.J.Ba. 

122 . 

49, Okl.—Oklahoma Natural Gas Co. 

V. Pack. 97 P.2d 768. 186 Okl. 330. 
Pa.—^Incorporators of Service Gas Co. 
V. Public Service Commission of 
Pennsylvania, 190 A. 653, 126 Pa. 
Super. 381. 

Wis.—Waukesha Gas & Electric Co. 
V. Waukesha Motor Company, 209 
N.W. 590, 190 Wis. 462. 

60. N.Y.—^Park Abbott Realty Co. v. 
Iroquois Natural Gas Co.. 168 N.Y. 
S. 673. 102 Misc. 266. 

Company is not insurer of contin¬ 
uous service,—Waukesha Gas & Elec¬ 
tric Co. V. Waukesha Motor Company, 
209 N.W. 690, 190 Wis. 462. 

51. Ind,—State v. Consumers' Gas 
Trust Co., 61 N.E. 674, 167 Ind. 
345, 56 L.R.A. 245, 

28 O. J. p 564 note 74. 

52. Ky.—^Humphreys v. Central Ken¬ 
tucky Natural Gas Co., 229 S.W. 
117, 190 Ky. 738, 

53. Ohio.—^Adams Express Co. v. 
Cincinnati Gas Light & Coke Co., 
10 Ohio Dec., Reprint, 389, 21 Cine. 
LuBul. 18. 

28 C.J. p 563 note 72. 

54 Ohio.—Adams Express Co. v. 
Cincinnati Gas Light & Coke Co., 
supra. 

65. Ky.—Louisville Gas & Electric 
Co. v. Sherman, 261 S.W. 1, 202 Ky. 
648. 

53. Mass.—Weld v. Gas & Electric 
Light Com'rs, 84 N.B. 101, 197 
Mass. 556. 

Pa.—Clairton Steel Co. v. Manufac¬ 
turers' Light & Heat Co., .87 A. 998, 
240 Pa. 427. 


57. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.Okl., 116 P.2d 720, 
132 A.L.R. 908. 

Minn.—State ex rel. Latshaw v. 
Board of Water & Light Com'rs of 
City of Duluth. 117 N.W. 827, 105 
Minn. 472, 127 AnuS.R. 581. 

Pa.—^Pennsylvania Gas Co. v. Pub¬ 
lic Service Commission, 83 Pa.Su¬ 
per. 657. 

S.C.—^De Pass v. Broad River Power 
Co., 176 S.E. 325. 178 S.a 387, 95 
AL.R. 545. 

28 C.J. p 664 note 79. 

As to rates see infra § 30. 

Service in different capacities 
Where corporation is public utility 
for furnishing natural gas to do¬ 
mestic and industrial consumers 
along the lines of its mains, it cannot 
be a public utility with respect to 
certain classes of consumers and a 
private corporation as to certain oth¬ 
ers.—Arkansas Natural Gas Co. v. 
Norton Co., 263 S.W. 776, 166 Ark. 
172. 

Contract held not discriminatory 
A gas company's contract with a 
distributing company requiring the 
latter to bear loss of gas leakage 
from its lines was not discrimina¬ 
tory as to the distributing compa¬ 
ny's consumers.—^Huntington Devel¬ 
opment & Gas Co. V. Public Service 
Commission, 143 S.B. 867, 105 W.Va. 
629. 

58. Ark.—Ai^biansas Natural Gas Cc 
V. Norton Co., 263 S.W. 775, 166 
Ark. 172. 

28 C.J. p 564 note 80. 

59. N.Y.—^Public Serv. Commn. v 
Iroquois Natural Gas Co., 179 N.Y. 

I S. 230, 189 App.Div. 545. 
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ticular description of service, to undue or unreason¬ 
able prejudice or disadvantage nor may it im¬ 
pose different terms and conditions, according to its 
caprice or whim.^i It may, however, distinguish be¬ 
tween different consumers on account of location, 
amount of consumption, or such other material con¬ 
ditions as distinguish them from each other.®2 
While a contract by which a natural gas company 
undertakes to give all its supply to some one con¬ 
sumer may not necessarily be void as against pub¬ 
lic policy, such a contract certainly tends to encour¬ 
age, if not to compel, the gas company to default in 
its duties to the general public, and is, therefore, 
not to be favored.®^ 

Service on terms contrary to franchise. A gas 
company has no right to demand or exact terms 
different from those provided for in its franchise as 
a condition precedent to furnishing consumers with 
gas, where the imposed conditions go beyond regu¬ 
latory rights and in effect seek a modification of the 
terms of the grant.®^ 

Quality. The company is under a duty to furnish 
a fair, average quality of general gas production 
reasonably suited to meet the needs and require¬ 
ments of its consumers,®^ 

Special contracts. While special contracts be¬ 
tween the parties as to the supply of gas are unnec¬ 
essary, the law implying all that is required,®® such 


•§ 20 

contracts are often entered into, and the rights of 
the parties are then dependent on the terms there¬ 
of, as construed by the courts.®^ It is not necessary 
to the validity of a contract that the company shall 
agree to furnish the gas, as that duty is required to 
be performed by law.®* or that a definite time be 
fixed for the continuance of the service.®® A con¬ 
tract to furnish the amount of gas required or con¬ 
sumed by an established business is valid as a con¬ 
tract to furnish an ascertainable quantity.*^® It has 
been held that a gas company may refuse to supply 
gas for premises without a contract with the ten¬ 
ant in possess ion,since he alone has the right to 
give the servants of the company access to the prem¬ 
ises to install and maintain a meter and read it peri¬ 
odically to ascertain the amount of gas consumed."- 
A contract to supply gas, indefinite as to time, may 
be terminated bj' either party on reasonable no¬ 
ticed® 

§ 20. -Extension of Service 

A gas company [s not bound to extend Its mains and 
service unless required to do so by statute, charter, 
or contract; and, where such a duty Is imposed, exten- 
Sion may be required only where and In so far as it is 
reasonable. 

A gas company is not bound to extend its mains 
to territory not occupied by it, even wdthin the same 
city, unless required to do so by statute, ordinance, 
charter, or contract,’^^ although it may have the 


00. N.T,—^Public Serv. Comma, v. 
Iroquois Natural Gas Co., supra. 

01. Ark.—^Arkansas Natural Gas Co. 
V. Norton Co., 263 S.W, 776, 165 
Ark. 172. 

Ky.—Owensboro Gasligrbt Co. v. 
Hildebrand, 42 S.W. 361, 19 Ky.L. 
983. 

02. Ark.—^Arkansas Natural Gas Co. 
V. Norton Co., 263 S.W. 775, 165 
Ark. 172. 

ZHdustzial and domestic nsexs 
The company, or the commission, 
may, in event of a supply of gas in- 
sulRcient to serve all classes of con¬ 
sumers, discriminate in favor of do¬ 
mestic as against industrial users; 
and where the company itself Is mak¬ 
ing use of a large quantity industri¬ 
ally, the commission may, for benefit 
of domestic consumers, require dis¬ 
continuance of such industrial use. If 
it is reasonably possible to secure a 
satisfactory substitute.—^Pennsylva¬ 
nia Gas Co. V. Public Service Com¬ 
mission, 83 Pa.Super. 667.' 

08- Pa.—Clairton Steel Co. v. Man¬ 
ufacturers* Light & Heat Co., 87 
A. 998, 240 Pa. 427, 

Ky.—Louisville Gas & Electric 
Co. V. Sherman, 261 S.W. 1, 202! 
Ky. 648. I 


05. Okl.—Oklahoma Natural Gas Co. 
V, Corporation Commission of Okla¬ 
homa, 237 P. 838, 111 OkL 6. cer¬ 
tiorari denied Phillips v. State of 
Oklahoma, 48 S.Ct. 32, 275 U.S. 489, 
72 LEd. 388, and followed in Shaw¬ 
nee Gas & Electric Co. v. State of 
Oklahoma, 237 P. 844, 111 Okl. 13. 

06. Mich.—^Williams v. Mutual Gas 
Co., 18 N.W. 236, 62 Mich. 499, 50 
Am.R. 266. 

07. Ky.—Warfield Natural Gas Co. v. 
Anderson, 61 S.W.2d 27. 249 Ky. 
586. 

28 C.J. p 564 note 88. 

Constmotion and c^ezation. of par- 
tlonlar contracts 

(1) A contract for gas for domestic 
and residential purposes does not im¬ 
pose on the company the duty to 
supply gas sufiicient for commercial 
purposes, and knowledge of the gas 
meter reader and an officer of the 
bank collecting gas bills that the 
customer used gas for commercial 
purposes is not notice to the gas 
company, so as to modify the con¬ 
tract.—^Warfield Natural Gas Co. v. 
Anderson, supra. 

(2) A contract by a natural gas 
company, operating as public utility, 
to furnish gas to landowner for do-. 
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mestic use on premises, in considera¬ 
tion of the right to lay its pipes 
across the owner's land, is enforce¬ 
able by the grantee of the landown¬ 
er as long as the company occupies 
the land with its pipe lines.—Alder- 
son V, Empire Natural Gas Co., 227 
P. 347, 116 Kan. 501, 41 A.L.R. 253. 

(3) Other contracts.—Clairton 
Steel Co. v. Manufacturers' Light & 
Heat Co., 87 A. 998, 240 Pa. 427—28 
C.J. p 664 note 88 [a]. 

68. Cal.—Gallagher v. Equitable Gas 
Light Co., 76 P. 329, 141 Cal. 699. 

09. Cal.—Gallagher v. Equitable Gas 
Light Co., supra. 

TO. U.S.—Griffin V. Oklahoma Nat¬ 
ural Gas Corporation, C.C.A.Kan., 
37 F.2d 545. 

71. Mo.—^Vanderberg v. Kansas City 
Missouri Gas Co., 105 S.W. 17, 126 
Mo.App. 600. 

72- Mo.—Vanderberg v. Kansas City 
Missouri Gas Co., supra. 

73. Pa.—McCullough-Dalzell Cruci¬ 
ble Co. V. Philadelphia Co., 72 A. 
633. 223 Pa. 336. 

74. Mo.—Zeilda Forsee Inv. Co. v. 
St Joseph Gas Co., 196 S.W. 62, 
196 Mo.App. 371. 
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privilege to occupy all streets but, as has been 
pointed out, the matter of extension of service or 
mains is almost universally governed by statute or 
by the company's franchise or contract,^6 and under 
appropriate provisions in such instruments the com¬ 
pany may be required to extend its mains and serv- 
ice.’^'^ Even where the duty exists, however, ex¬ 
tension may be required only where and to the ex¬ 
tent that it is reasonable to call on the company to 
give such serviced® Thus a company will generally 
not be required to extend mains unless the property 
is within a ‘‘reasonable distance,” or there exists 
a reasonable expectation that the consumption of gas 
will warrant the necessary expense.^0 It cannot be 
compelled to extend its service to a city, town, or 
community that it has not undertaken or professed 
to serve.si Under the guise of regulation, the state 
may not require a company to make large expendi¬ 
tures for the extension of mains and service, when 
the necessary result will be to compel the company 
to use its property for public convenience without 
just compensation.®^ 

The test is whether the requirement is reasonable 
and not whether the service will be remunerative;®® 
and the company may not refuse to extend its serv¬ 
ice until immediate adequate return is promised.®^ 


A natural gas company with a failing supply, and 
supplying all the customers it can properly serve, 
will not be compelled to extend its lines®® or to take 
on additional consumers where to do so would de¬ 
stroy the service it is trying to maintain, and sub¬ 
ject its consumers to the great hazard of destruc¬ 
tion of life and property,®® or to extend its lines and 
seek additional and more distant fields from which 
to obtain the gas to supply the increased demand.®*^ 

Application or demand. Although the contract of 
the corporation with the city requires it to extend 
its service on the application of a certain number 
of patrons, a duty to make an extension may arise 
without the making of such application. If exten¬ 
sions are necessary in order properly to discharge 
the duty of the company under its franchise, it has 
the right to make them without request, although a 
request may be a necessary step in proceedings to 
compel the company to make the extensions.®® 

The public service commission has jurisdiction, in 
some states, to order a gas company to extend its 
mains where it has unreasonably failed or refused 
to do so.®® In a proceeding before such a commis¬ 
sion, the observance of strict requirements, as in 
civil actions, is not required.®® 


75. Mo.—^Zeilda Forsee Inv. Co. v. 
St. Joseph Gas Co., supra. 

76. Mo,—Zellda Forsee Inv. Co. v. 
St. Joseph Gas Co., supra. 

77. TJ.S.—^U. S. Light & Heat Corpo¬ 
ration v. Niagara Falls Gas & Elec¬ 
tric Light Co., C.C.A.N.Y., 47 F.2d 
667, reversing, D.C., 23 F.2d 719, 
and certiorari denied Niagara Falls 
Gas & Electric Co. v. Prendergast, 
61 S.Ct. 666, 283 U.S. 864, 76 L.Bd. 
1469. 

N.T.—^Town of North Hempstead v. 
Public Service Corporation of Long 
Island. 192 N.Y.S. 618, 200 App. 
Div. 44. 

Okl.—^In re Vance, 241 P. 164, 116 
OkL 8—Oklahoma Natural Gas Co. 
V. Corporation Commission, 211 P. 
401, 88 Okl. 61, 30 A.L.R. 330— 
Oklahoma Gas & Electric Co. v. 
State, 209 P. 777, 87 Okl. 174. 

Pa.—^Pennsylvania Gas Co. v. Public 
Service Commission, 83 Pa.Super. 
657. 

Damages for failure to extend when 
re<iulred see infra 5 26. 

78. OkL—Oklahoma Gas & Electric 
Co. V. State, 209 F. 777, 87 Okl. 174. 

28 C.J. p 665 note 1. 

BupUcatioiL of other oompany’s sup¬ 
ply 

Compelling a utility at great ex¬ 
pense to duplicate another’s satisfac¬ 
tory supply of gas, not called for by 
circumstances, is Improper, and the 
court will annul as um-easonable an 


order of the public service commis¬ 
sion, reduiring this to be done.— 
United Fuel Gas Co. v. Public Service 
Commission, 138 S.E. 388, 103 W.Va. 
306, 52 A.L.R. 1104. 

79. Mo.—^Zeilda Forsee Inv. Co. v. 
St. Joseph Gas Co., 196 S.W. 62, 
196 Mo.App. 371. 

sa Conn.—^Root v. New Britain Gas 
Light Co., 99 A. 559, 91 Conn. 134. 
Mo.—^Zeilda Forsee Inv. Co. v. St. 
Joseph Gas Co., 196 S.W. 62, 196 
Mo.App, 371. 

81. Okl.—^In re Vance, 241 P. 164, 
115 Okl. 8—Oklahoma Natural Gas 
Co. V. Corporation Commission, 211 
P. 401, 88 Okl. 61, 30 A.L.R. 330. 

82. U.S.—^People ex rel. Woodhaven 
Gaslight Co. v. Public Service 
Commission of New York, 46 S.Ct. 
83, 269 U.S. 244, 70 L.Ed. 266, af¬ 
firming 142 N.E. 271, 236 N.Y. 530, 
affirming People ex rel, Woodhaven 
Gaslight Co. V. Nixon, 196 N.Y.S. 
623, 203 App.Div. 369. 

Simply Inadequate for present oou- 
sumers 

If a greater quantity of gas is not 
reasonably obtainable, and the pres¬ 
ent supply is not sufficient for pres¬ 
ent domestic use, the commission 
may not require the company to ex¬ 
tend its lines into additional or an¬ 
nexed territory even for domestic 
ase, since such an order requires ex¬ 
penditure of capital without hope of 


an adequate return and amounts to 
confiscation.—^Pennsylvania Gas Co. 
V. Public Service Commission, 83 Pa 
Super. 567. 

83. Conn.-r~Root v. New Britain Gas 
Light Co., 99 A. 559, 91 Conn. 134. 

28 C.J. p 666 note 1. 

84. Conn.—Root v. New Britain Gas 
Light Co., supra. 

85. Pa—Beck v. Pennsylvania Gas 
Co., 18 PaDist. 246. 

86. N.Y.—^People v. Public Serv. 
Commn., 189 N.Y.S. 478, 196 App. 
Div. 514. 

87- U.S.—^Fidelity Title & Trust Co. 
V. Kansas Natural Gas Co., D.C. 
Kan., 219 F. 614. 

88. Kan.—Burk v. Ottawa Gas & 
Electric Co., 123 P. 867, 87 Kaa 6, 
Ann.Cas.l913D 772. 

89. Pa—^Pennsylvania Gas Co. v. 
Public Service Conomission, 83 Pa 
Super. 667. 

Order sustained 

An order of the public service com¬ 
mission requiring a natural gas util¬ 
ity to furnish' gas to the residents of 
a newly laid out village within the 
territory which it served was sus¬ 
tained.—^United Fuel Gas Co. v. Pub¬ 
lic Service Commission, 121 S.E. 281, 
95 W.Va 416. 

90. Conn.—Root v. New Britain Gas 
Light Co.. 99 A. 659, 91 Conn. 134. 

28 C.J. p 566 note 8- 
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The costs of extending service may be regulated 
by order of the public service commission®^- or by 
contract with the applicant therefor.®® 

§ 21. -Rules and Regulations 

A gas company has inherent power to adopt reason¬ 
able rules and regulations governing its business; and 
such rules and regulations are binding on it and on all 
persons dealing with It. 

A gas company may, in the discharge of its du¬ 
ties to the consumer, govern its action by reasonable 
rules and regulations, and when it has done so ail 
persons dealing with it, as well as the company it¬ 
self, must yield obedience thereto.^3 This is an in¬ 
herent power implied from the nature of the bus¬ 
iness,®^ limited only by the charter®^ or by express 
statute or ordinance.®® 

Of course, such rules and regulations must be 
reasonable,®'^ and applicable to all consumers of the 


§ 21 

same class.®® Necessarily the courts arc invested 
with jurisdiction over the question of whether any 
such rule or regulation is fair and just, or unrea¬ 
sonable and oppressive.®® In the absence of proof, 
and unless the requirement is unreasonable on its 
face, the presumption is that it is reasonable,^ and 
plaintiff must overcome the presumption either by 
argument from the requirement itself or by affirma¬ 
tive proof extrinsic of it.2 

Noncompliance with the reasonable rules and reg¬ 
ulations of the company will justify the company in 
shutting off the supply of gas;® but the company 
may ordinarily waive compliance with its rules.** 

As to arrearages. A municipality or corporation 
furnishing gas may, by ordinance or by-law, make 
reasonable rules and regulations to insure the pay¬ 
ment of bills, among others, that of stopping the 
supply unless all arrearages are paid.® It has even 
been held that such a rule or regulation may provide 


91. W.Va.—United Fuel Gas Co. v. 

Public Service Commission, 121 S. 

B. 281, 95 W.Va. 415. 

99. BefniUL to owner or developer of 
realty 

(1) Under gas company's written 
contract for extension of pipe line in 
consideration of property owner's 
payment of costs on condition that 
owner be refunded a designated sum 
for each consumer "taJken on” the 
extension within a designated period, 
owner was entitled to payment of 
designated sum for each consumer of 
gas who received it from the exten¬ 
sion, whether directly hy service pipe 
attached thereto or indirectly by a 
service pipe attached to a main or 
pipe running from the extension,— 
Macon Gas Co. v. Crockett, 198 S.B. 
267, 58 Ga.App. 361. 

(2) A contract between gas com¬ 
pany and lemdowner for refund of 
specified sum for each house that 
was built on land connected with gas 
mains did not "run with land” so as 
to be enforceable by assignee of pur¬ 
chaser of lots from landowner with 
whom contract was made.—^Meado- 
IJawn Homes v. Westchester Light¬ 
ing Co., 13 N.Y.S.2d 709. 171 Misc. 
669, affirmed 20 N.Y.S.2d 896, 259 App. 
Div. 810, appeal denied 20 N.Y.S.2d 
666, 259 App.Div. 875, affirmed 30 N. 
B.2d 608, 284 N.Y. 667. 

(3) Where clause In contract in 
which gas company agreed, upon pay¬ 
ment to it of a stipulated sum, to ex¬ 
tend its gas mains to serve subdivi¬ 
sion being developed by realty com¬ 
pany, provided that g;as company was 
to refund to realty company, from 
consideration paid, a certain sum for 
each new customer obtained during 
period of ten years, duration of re¬ 
funding agreement was neither un¬ 
lawful nor unreasonable; and, .wh^re 


such agreement had been fully exe¬ 
cuted by both parties, realty com¬ 
pany was not entitled to demand an 
accounting of cost of extending gas 
mains.—Reimann v. New Orleans 
Public Service, 187 So. 30, 191 La. 
1079. 

93: U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.Okl.. 116 P.2d 720. 
722, 132 A.L.R. 908, quoting Cioxpiui 
Otixls. 

Ga.—Carmichael v. Atlanta Gas- 
Light Co., 193 S.B. 896, 897, 185 Ga. 
34, citing Corpus Torls. 

La.—^Underwood v. Southern Cities 
Distributing Co., App., 157 So. 160. 
28 C.J. p 565 note 9. 

94. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.Okl„ 116 P.2d 720, 
722, 132 A.L.H. 908, quoting Cor¬ 
pus J'uris. 

Mo.—^Vanderberg v. Kansas City Mis¬ 
souri Gas Co., 105 S.W. 17, 126 Mo. 
App. 600. 

95. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.Okl., 116 F.2d 720, 
722, 132 A.L.R. 908, quoting Corpus 
Juris. 

28 C.J. p 565 note IL 

96. U.S.—Oklahoma Natural Gas Co. 
V, Young, supra, quoting Corpus 
Juris. 

Mo.—State v. Sedalia Gas Light Co., 
34 Mo.App. SOL 

97. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.aA.OkL, 116 P.2d 720, 
3.32 A.L.R. 908. 

Ga—Carmichael v. Atlanta Gas- 
Light Co., 193 S.B. 896, 897, 185 Ga. 
34, citing Corpus Juris. 

28 C.J. p 665 note 13. 

Xh abseacs or after ezpixatlou of 
franchise, a company continuing to 
supply gas may do so only on rea¬ 
sonable terms and conditions,—Un¬ 
ion Light, Heat & Power Co. v. City 
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of Fort Thomas, 2S5 S.W. 228, 215 
Ky, 384. 

9& U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.OkL, 116 P.2d 720, 
132 A.L.R. 908. 

Ga.—Carmichael v. .Atlanta Gas- 
Light Co., 193 S.R 896. S97, 185 Ga 
34, citing Corpus Juris. 

28 C.J. p 566 note 14. 
j 99. Mo.—^Vanderberg v. Kansas City 
Missouri Gas Co., 105 S.W. 17, 126 
Mo.App. 600. 

L N.Y.—^Bennett v. Bastchester Gas¬ 
light Co., 57 N.Y.S, 847, 40 App.Div. 
169. 

a- N.Y.—Bennett v. Eastchester Gas¬ 
light Co., supra 

3. La—Sullivan v. Natural Gas Co., 
App., 154 So. 387. 

Failure to pay arrearages see infra 

% 22 . 

4. Wash.—State v. Seattle Lighting 
Co., 110 P. 799. 60 Wash. 81, 30 
L.R.A.,N.S., 492. 

28 C.J. p 566 note 18. 

Sule requiring oompliance with, city 
ordinance 

Gas company could not be estopped 
to enforce regulation requiring cus¬ 
tomer to comply with ordinances 
with reference to obtaining of cer¬ 
tificate of inspection as prerequisite 
to continuance of its gas supply to 
her; hence the fact that it turned 
on supply of gas to customer with 
knowledge of city after having cut 
off supply for failure of customer to 
obtain such certificate did not estop 
company to claim that supply was 
cut oft because customer failed to 
comply with gas ordinance.—Sulli¬ 
van V, Natural Gas Co., La.App., 154 
So. 387. 

&I U.S.—Oklahoma Natural Gas Co. 
V. Young. C n.A.Okl., 116 P.2d 720, 
132 A.L.R. 908. 
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for the shutting off of the supply to a consumer for 
nonpayment of arrearages owing by his predecessor 
in possession of the premises,^ although, as appears 
infra § 22, in order to enforce such a rule or regu¬ 
lation, it is essential that the incoming tenant shall 
have had sufficient notice thereof. 

As to security or deposit. The general rule is 
that a public service company furnishing gas may 
require the charges to be paid for a reasonable term 
in advance,*^ or be secured by a reasonable deposit 
by the consumer,^ and may enforce such a require¬ 
ment by the refusal of service to persons who do 
not comply.^ The right to adopt such a rule, how¬ 
ever, does not justify an unreasonable or excessive 
demand;^® nor does it permit the company to hold 
the consumer’s money without paying interest there- 

on.^^ Discrimination^2 or bad faith^S jn the appli¬ 
cation of the rule renders the rule invalid. 

There is no trust relationship between the com¬ 


pany and its customer as respects the deposit; the 
relationship is that of debtor and creditor.^^ 

Separate meters, A regulation requiring a sepa¬ 
rate meter for each house is not unreasonable or 
discriminatory, even as applied to adjacent houses 
owned by the same person.^s 

§ 22. -Effect of Nonpa 3 maent of Arrear¬ 

ages 

Aa a general rule a gas company may discontinue 
the supply of gas for nonpayment of arrearages for gas 
already consumed, but it may not do so if there Is a 
bona fide dispute as to the customer’s liability or the 
amount thereof. 

Generally speaking, a gas company may refuse to 
furnish a consumer with a further supply of gas 
because of the nonpayment of arrearages for gas 
already consumed.^® This is, of course, true under 
a statute so providing,!*^ and it has been said to be 
true apart from statute but it has been held that 


Ga.—^Lawrence v. Atlantic Gas Li^rtit 
Co.. 176 S.E. 76, 49 Ga.App. 444. 

Ill. —^Barry v. Commonwealth Edison 
Co., 29 N.E.2d 1014, 374 Ill. 473, 
reversingr 24 N.B.2d 220, 302 Ill. 
App. 558. 

Or.—^Mackin v. Portland Gas Co., 61 
P. 134, 62 P. 20, 38 Or. 120, 49 Li. 
R.A. 596. 

Tex.—Withers v. Port Worth Gas 
Co., Civ,App., 238 S.W. 324. 

28 C.J. p 566 note 20. 

SegtilatloxL coustraed 

Word ’’month” within regrulation 
providing that amount payable for 
each month’s gas should he due on 
1st day of following month, and that 
service would be discontinued unless 
paid by 15th of such month, was held 
to mean ’’calendar month” in sense 
of month as adjusted in calendar, and 
hence hill for gas furnished between 
.December 9 and January 10 was not 
due until February 1, as regards 
company’s liability for shutting off 
gas prior to February 15,—Warfield 
Natural Gas Co. v. Clark’s Adm’x, 79 
S.W.2d 21, 257 Ky. 724. 

Pa.—^Miller v. Wilkes-Barre Gas 
Co., 65 A. 974, 206 Pa. 254. 

7- XJ.S.—Oklahoma Natural Gas Co. 
V. Young, aaA.Okl., 116 F.2d 720, 
132 A.L.R. 908. 

Ga.—^Elwell v. Atlanta Gas Light Co., 
181 S.B. 599, 61 Ga.App. 919. 

La.—^Underwood v. Southern Cities 
Distributing Co., App., 157 So, 160. 
28 C.J. p 666 note 27. 

& U.S.—Oklahoma Natural Gas Co. 
V. Young, aCA..Okl.. 116 F.2d 720, 
132 A.L.R. 908. 

Qa.—^Elwell V. Atlanta Gas Light Co., 
181 S.E. 599, 51 Ga.App. 919. 

LaL—Underwood v. Southern Cities 
Disr^ibiiting Co., App., 157 So. 160. 
Tex.—community Natural Gas Co. v. 


Moss, Civ.App.. 65 S.W.2d 224, 227, 
citing Corpus Juris. 

28 C.J. p 566 note 28. 

Statutory authority for requiring a 
deposit is found In some jurisdic¬ 
tions.—Bennett v. Eastchester Gas¬ 
light Co., 67 N.Y.S. 847, 40 App.Div. 
169—Sling V. Central Union Gas Co., 
144 N.Y.S, 740. 

Claim for return, entitled to prior¬ 
ity on insolvency of company.— 
Plntsch Compressing Co, v. Buffalo 
Gas Co.. C.C.A.N.Y., 280 F. 830. 

9, U.S.—Oklahoma Natural Gas Co. 
V. Young. C.C.A.Okl., 116 F.2d 720, 
132 A.L.R. 908. 

Ark.—Treadway v. Arkansas Louisi¬ 
ana Gas Co., 120 S.W.2d 378, 196 
Ark. 874, 

Ga.—Blwell v. Atlanta Gas Light Co., 
181 S.B. 599, 61 Ga.App. 919. 

28 aj. p 666 note 29. 

ZTotioe 

A provision requiring certain no¬ 
tice to be given before the supply 
may be shut off for nonpayment for 
services rendered applies to the shut¬ 
ting off of the supply for nonpay¬ 
ment of the deposit—^Peddicord v. 
Tri-City Gas Co.. 168 So. 166, 232 
Ala. 445. 

Waiver of rule 

Company furnishing natural gas 
was held not to have waived rule re¬ 
quiring larger deposit for two-family 
house where it furnished gas to two 
families in same house on smaller 
deposit without knowledge that sec¬ 
ond family had moved in aXter gas 
was originally connected.—^Under¬ 
wood V. Southern Cities Distributing 
Co., La«App., 167 So. 160. 
lOw Ga.—^Blwell v. Atlanta Gas 
Light Co., 181 S.E. 599, 51 Ga.App. 
919, 

28 C.J. P 667 note 32, 

652 


Rule hMd reasonable 

Rule of company supplying nat¬ 
ural gas requiring five dollars de¬ 
posit when one family lives in house 
and ten dollars deposit when two 
families live in same house, using 
gas oft same meter, was held not un¬ 
reasonable.—^Underwood v. Southern 
Cities Distributing Co., La.App., 157 
So. 160. 

11. Ky.—^Union Light, Heat & Power 
Co. V. Mulligan. 197 S.W. 1081, 177 
Ky. 662. 

28 C.J. p 567 note 33.. 

12. Kan.—Collins v. Miami County 
Gas Co., 180 P. 769, 104 Kan. 735. 

28 C.J. p 567 note 34, 

13. Iowa.—^Phelan v. Boone Gas Co., 
125 N.W. 208, 147 Iowa 626, 31 L. 
R.A.,N.a, 319. 

28 C.J. p 567 note 35. 

Where deposit demanded is snbter- 
fage for coUeotixig arrearages for gas 
supplied to the customer at different 
premises under another contract, the 
company has no right to shut off the 
supply of gas for failure to pay such 
deposit.—^Blwell v. Atlanta Gas Light 
Co., 181 S.E. 699, 61 Ga.App. 919. 

I4w Pa.—^In re Harrisburg Gas Co.. 
38 Pa.Dist. & Co. 611, 48 Dauph.Co. 
284. 

1& Ga.—Carmichael v. Atlanta Gas 
Light Co., 193 S.B. 896, 185 Ga. 34. 

16. Ill.—Barry v. Commonwealth 
Edison Ca, 29 N.B.2d 1014, 374 IlL 
473, reversing 24 N.B.2d 220, 392 
IlL App. 668, 

17. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.Okl,, 116 P.2d 720, 
722, 182 A.L.R. 908, citing Corpus 
Juris. 

28 C.J. p 667 note 36. 

IR U.S.—Oklahoma Natural Gas Co. 
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the supply of gas may not be rightfully shut off for 
nonpayment of arrearages except by the authority of 
a statute, charter provision, or regulation,and in 
conformity with such provision.^o The fact that 
the consumer is solvent does not affect the right to 
shut off the gas;-^ and the company may discon¬ 
tinue the service even though the deposit provided 
for has not been used up by charges for gas,22 and, 
a fortiori, where the delinquent bill is larger than 
the deposit.23 The company has no right to shut off 
the supply of gas for nonpaj'ment of an alleged in¬ 
debtedness for gas consumed for which no bill has 
been rendered or demand for pajTnent made.24 A 
consumer, having a prepa 3 mient meter, has the right 
to the amount of gas for which he has paid, since 
that amount becomes his property, with the right 
to consume it at his convenience.25 

Unmetered gas. Where the customer is responsi¬ 
ble for tampering with the meter as a result of 
which he uses a substantial amount of unmetered 
gas, the company may discontinue service and refuse 
to restore it until the customer pays the amount due 
for the unmetered,gas so taken.26 However, it has 
been held that the company cannot shut off the gas 
in such case until the amount due for such "outlaw*" 


gas has been demanded and payment re fused.27 
Different premises or occupants. A gas company 
has no right to require the owner or occupant of a 
building to pay arrearages due by a former owner 
or occupant, as a condition of further supplying 
gas,28 at least in the absence of some statute, rule, 
or regulation to such effect, of which the incoming 
tenant had actual or constructive notice sufficient to 
bind him.2^ Where a company has the right to shut 
off the supply of gas on default in payment of bills, 
a gas company has the right to discontinue the sup¬ 
ply of gas to a customer at one set of premises until 
payment shall be made of a delinquent bill for gas 
furnished him at another but it has been held 
that the supply may not be cut off from one house 
for nonpayment of charges for gas supplied to an¬ 
other under a different contract,^! and even where 
a contract authorizes refusal to continue a sup¬ 
ply in case of default in payment for "any premis¬ 
es** of the owner it will apply only to future de- 
faults.22 

Where there is a bona fide dispute either as to the 
amount due or as to the customer’s liability, the 
company may not shut off the supply of gas.33 In 
such case the question whether or not the customer 


V. Young, supra, citing Ooxpns 
rls. 

28 C,J. p 567 note 37. 

19. Ga.—^Lawrence v. Atlanta Gas 
Light Co., 176 S,B. 75, 43 Ga.App. 
444. 

20. Ky.—Warfield Natural Gas Co. v. 
Clark's Adm'x, 79 S.W.2d 21, 267 
Ky. 724. 

Ofts oonsxtiiied before period covered 
by biU 

Rule of gas company approved by 
public service commission for shut¬ 
ting off gas if bills were not paid be- 
for the 15th of the month after the 
month in which the service was ren¬ 
dered did not Justify company in 
shutting off gas for refusal to pay 
monthly bill which included gas con¬ 
sumed before month covered by the 
bill, particularly where the customer 
had paid all previous bills.—Randolph 
V. St. Joseph Gas Co., Mo.App., 250 
S.W. 642. 

Outtliig off one service to collect de- 
linaueiicy on another 
Where gas company which was au¬ 
thorized under domestic service con¬ 
tract with apartment house owner 
and resident to shut oft gas for non¬ 
payment of gas bills entered into 
subsequent contract for commercial 
service which did not authorize it to 
shut off domestic service and which 
provided that it superseded all prior 
agreements, company's action In shut¬ 
ting off domestic service to force 
payment of commercial service bill 
was unauthorized.—^Texas Cities Gas 


Co. V. Weller, Tex.Civ.App., 75 S.W. 
2d 159, error dismissed. 

21. U.S.—Oklahoma Natural Gas Co. 
V. Young. C.C.AOkl.. 116 P.2d 720, 
722, 132 AL.R. 908, citing Corpus 
Juris. 

Ohio.—^Bellaire Goblet Co. v. Findlay, 

5 Ohio Cir.Ct. 418, 3 Ohio Cir.Dec. 
205. 

22. U.S.—Oklahoma Natural Gas Co. 
V, Young, C.C.A.OkL, 116 F.2d 720, 
722, 132 A.L.R. 908, citing Corpus 
Juris. 

Tex.—Community Natural Gas Co. v. 
Moss, Civ.App., 55 S.W.2d 224, 226 
quoting Corpus Juris. 

28 C.J. p 567 note 39. 

23. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.AOkl., 116 F.2d 720, 
132 A.LuR. 908. 

24. Tex.—-Wink Gas Co. v. Huskey, 
Civ.App., 42 S.W.2d 819. 

25. Ark.—Carson v. Ft. Smith Light 

6 Traction Co., 168 S.W. 129, 108 
Ark. 452, Ann.Cas.l915B 92. 

26. N.Y.—^Rocha v. Consolidated Ed¬ 
ison Co, of New York, 22 N.Y.S.2d 
167. 

27- Tex.—Wink Gas Co. v. Huskey, 
Civ.App., 42 S.W.2d 819. 

28. La.—^New Orleans Gas Light & 
Banking Co. v. Paulding, 12 Rob. 
378. 

28 C.J. p 567 note 43. 

39 . Pa.—^Miller v. Wilkes-Barre Gas 
Co., 66 A. 974, 206 Pa. 254—^Leisen- 
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ring V. Pennsylvania Lighting Co., 
59 Pa.Super. 202. 

38 C.J. p 566 note 23. 

Sufficiency of notice 

(1) Where gas is supplied by a 
municipality, an ordinance permit¬ 
ting the shutting off of the gas in 
such case is sufficient notice.—^Miller 
V. Wilkes-Barre Gas Co.. 55 A. 974, 
206 Pa. 254—Commonwealth v. Phila¬ 
delphia, 19 A. 136, 132 Pa. 288. 

(2) Where it is supplied by a 
quasi-public corporation, notice of 
the regulation ought to be brought to 
the incoming tenant by resolution or 
by-law, or, in the absence thereof, 
by actual notice.—Miller v. Wilkes- 
I Bar re Gas Co., supra—Leisenring v. 

I Pennsylvania Lighting Co., 59 Pa. 

Super. 202. 

30. Or.—Mackin v. Portland Gas Co., 
61 P. 134, 38 Or. 120, 49 L.R.A. 596. 
rehearing denied 62 P. 20, 38 Or. 
120, 49 L.R.A. 696. 

S.C.—De Pass v. Broad River Power 
Co., 176 S.R 325, 173 S.C. 387, 95 
A.L.R. 645. 

28 C.J. p 567 note 47. 

31. Ga.—Elwell v. Atlanta Gas 
Light Co., 181 S.E. 599, 51 Ga.App. 
919. 

Md.—Baltimore Gaslight Co. v. Col- 
liday. 26 Md. 1. 

32. D.C.—^Lloyd v. Washington Gas¬ 
light Co.. 12 D.C. 331. 

28 C.J. p 568 note 50. 

83. Ga.—^Lawrence v. Atlanta Gas 
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is in arrears for gas furnished by the company is 
one of fact to be determined by judicial investiga¬ 
tion, and not by the will or conclusion of the com¬ 
pany,and the company may be restrained by in¬ 
junction from cutting off from the customer his sup¬ 
ply of gas until the cause can be tried.35 The cus¬ 
tomer is not required first to pay the amount de¬ 
manded, and then sue for the overcharge.^® 

Waiver and estoppel. If the company permits a 
bill to become stale without discontinuing service, it 
is estopped “thereafter to discontinue service or re¬ 
fuse additional service because of the customer’s 
continued failure or refusal to pay such bill.^^ A 
company supplying gas for which bills are rendered 
monthly may lose its right to shut oflF the gas for 
failure of the consumer to pay his monthly bill if 
it continues the supply and renders a bill for the 
whole amount due at the beginning of the next 
month.38 As long as an agreement extending time 
for pa 3 mient has not been revoked, the company may 
not shut off the gas without notice, regardless of 
whether there was consideration for the agree¬ 
ment but where a person applies to a gas com¬ 
pany for gas and it is furnished to him for a period, 
without objection on account of a former indebted¬ 
ness, this will not deprive the company of a right tot 
reject a second application on the ground of such 
indebtedness.'*® 

CuUoff notice. Service may not be cut off until 
after notice is given in accordance with the terms 


of the contract*^ or statute.'*^ 

§ 23. - Duty to Furnish Meters 

A gas company may be required to install a meter 
on the premises of each consumer, and It may be pro¬ 
hibited from installing more than one meter on such 
premises against the wishes of the consumer. 

By statute gas companies are sometimes required 
to place upon the premises of every consumer an ap¬ 
paratus or meter for registering the consumption of 
gas.^3 Such a provision is within the police power 
of the state.^^ When at the request of the owner 
a particular type of meter has been put into a build¬ 
ing, the company has performed the duty laid on it^ 
and, where there is no standard type of meter pre¬ 
scribed by statute, it is not required at the request 
of a tenant to change the meter without the pay¬ 
ment of the reasonable cost of the change but 
the company has no right to refuse a new meter be¬ 
cause its employees decide ex parte that the old 
meter which they removed had been injured through 
the consumer’s fault, where the latter denies the 
charge.*^® Under appropriate legislation or regula¬ 
tion, a gas company may be prohibited from requir¬ 
ing the setting of more than one meter to measure 
the gas furnished to any one consumer at one loca¬ 
tion, unless the consumer requests it.*^ A consumer 
may not compel the installation of master meters 
in his apartment house so that he may resell the gas 
service to his tenants in violation of a public utility 


Light Co., 176 S.E. 75, 49 Ga.App. 
444. 

HI.—^Barry v. Commonwealth Edison 
Co.. 29 N.E.2d 1014, 374 Ill. 473, 
reversing 24 N.B.2d 220, 302 Ill. 
App. 558. 

Mo.—^Randolph v. St. Joseph Gas Co., 
App., 260 S.W. 642. 

Tex.—Wink Gas Co. v. Huskey, Civ. 

App., 42 S.W.2d 819. 

ZMspute as to speoillc part 

Where the customer admitted his 
indebtedness for the gas consumed 
at the franchise rate, but disputed 
the company’s right to collect an 
additional sales tax, and the company 
offered to continue service on pay¬ 
ment of the amount admittedly due 
without prejudice to either party in 
respect of the sales tax, a tender of 
the amount admittedly due by the 
customer on condition that he receive 
a receipt in full was not sufficient to 
prevent the company from shutting 
off the gets supply.—Mississippi Pow¬ 
er & Light Co. V. Ross, 150 So. 830, 
16S Miss. 400. 

34. Mo.—^Randolph v. St. Joseph Gas 
Co., App., 260 S.W. 642. 

28 O.J. p 568 note 51. 

35. N.Y.—Sickles v. Manhattan Gas- 


Light Co., 66 How.Pr. 314, 64 How. 
Pr. 33. 

Remedies where supply has been dis¬ 
continued see infra § 26. 

Joinder of plaintiffs 

All gas consumers claiming that 
bills rendered were excessive could 
Join in suit to restrain gas company 
from discontinuing service unless 
bills were paid.—Southwest Gas Co. 
V. Hoff, Tex.Civ.App., 50 S.W.2d 379, 
error dismissed. 

38. Mo.—Randolph v. St. Joseph Gas 
Co., App,, 250 S.W. 642. 

37. S.C.—^De Pass v. Broad River 
Power Co., 176 S.B. 325, 173 S.C. 
387, -96 A,L.R. 645. 

38. Pa—Dever v. Philadelphia Co., 
34 PaCo. 202. 

28 C.J. p 568 note 53. 

39. Ala—^Birmingham Gas Co. v. 
McKinley, 154 So. 562, 228 Ala 596. 

4a N.Y.—^People V. Manhattan Gas 
Light Co., 45 Barb. 136. 

41. Ark.—Carson v. Ft. Smith Light 
& Traction Co.. 168 S.W. 129, 108 
Ark. 452, Ann.Cas.l915B 92. 

48. N.Y.—Fisher v. Long Island 
Lighting Co.. 19 N.E.2d 682, 280 N. 
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Y. 63, reversing 4 N.Y.S.2d 929, 264 
App.Div. 866. 

Despite the oximlnal or frandulaxt 
conduct of the consumer, the compa¬ 
ny may not shut off the gas supply 
without the statutory notice, where 
the statute provides that the supply 
should not be discontinued “for any 
cause” without such notica—Fisher 
V. Long Island Lighting Co., supra 

43. Md.—^Blondell v. Baltimore City 
Cons. Gas Co., 43 A. 817, 89 Md. 
732, 46 L.R,A. 187. 

28 C.J. p 668 note 55. 

44. N.Y.—Buffalo V. Buffalo Gas Co., 
80 H.Y.S. 1003. 81 App.Div. 606. 

45. NT.Y.—^Public Serv. Commn. v. 
Northern Union Gas Co., 164 N.Y.S. 
649, 168 App.Div. 731. 

28 C.J. p 568 note 57. 

43. La—State v. New Orleans Light¬ 
ing Co., 2 La A., Orleans, 269. 

47. Tex.—City of Wink v. Wink Gas 
Co., Civ.App., 115 S.W.2d 973, error 
refused. 

Ordinance held Valid 
Tex.—City of Wink v. Wink Gas Co., 
supra 



38 C.J.S. 




§ 26 


regulation prohibiting remetering and reselling by 
consumers.'** 

I 24. -Entry to Disconnect or Remove 

Meter 

On a breach of the contract by the consumer, the 
company may remove its meter, and, It It is given such 
right by statute or contract, may, for the purpose of 
removing the meter, enter the consumer’s premises 
against the householder’s protest, provided the entry 
does not constitute a breach of the peace. 

If the meter on the consumer’s premises belongs 
to the gas company it may remove it on breach of 
the contract to pay for gas consumed,or for fur¬ 
nishing and laying pipes,50 and may maintain replev¬ 
in on refusal to deliver it;®^ but entr>' upon the 
premises for this purpose may not be had against a 
householder’s protest, unless such right is given by 
statute,®^ or by the contract of installation,53 in 
which cases an entry made with no more force than 
is necessary does not constitute a tort.®^ Of course, 
the gas company cannot enter through breaking, 
down doors or other breach of the peace ;55 but a 
refusal to permit its agent to enter is wrongful,® 5 
and an entry peaceably secured thereafter is not an 
actionable wrong.®*^ 'W^liere arrearages are paid be¬ 
tween the time when an employee of the gas com¬ 
pany leaves the company’s office to disconnect the 
meter and the time of his entry into the premises, 
the company is guilty of a mere technical trespass, 


and is responsible in nominal damages only.®® 

§ 25. Failure or Refusal to Supply 

The legal consequences of a gas company’s fail¬ 
ure or refusal to supply or to continue to supply gaj 
to a consumer are considered in the sections imme¬ 
diately following. 

Examine Pocket Parts for later cases. 

§ 26. - Remedies in General 

A company is liable to an action for damages for 
wrongfully failing or refusing to discharge Its duty of 
supplying gas to a consumer, and in such an action gen¬ 
eral rules are applicable. 

A gas company will be liable to an action for dam¬ 
ages for wrongfully refusing or failing to discharge 
its duty in supplying a consumer with gas;®® an 
action for the penalty provided by statute is not ex¬ 
clusive.®® The liability in such case may be, and 
generally is, grounded on tort;®^ and this is so even 
though the company’s conduct may, at the same 
time, constitute a breach of contract in failing to 
furnish gas,®3 and give rise to an action on the con¬ 
tract,®® since in such case the contract is but a state¬ 
ment of the reasonable conditions under which the 
company is required to perform its duty.®^ To war¬ 
rant an action in tort, however, there must be an 
omission or negligent discharge of some legal duty 
on the part of the gas company;®® and if the com- 


48. Fla.—^Florida Power & Ligrht Co. 
V. State, 144 So. 667, 107 Fla. 317. 

49. Mich.—^Detroit Gas Co. v. More- 
ton Truck & Storage Co., 69 N.W. 
659, 111 Mich. 401. 

50. Mich.—^Detroit Gas Co. v. More- 
ton Truck & Storage Co., supra. 

28 C.X p 568 note 60. 

51. Mich.—Detroit Gas Co. v. More- 
ton Truck & Storage Co., supra. 

52 . n.Y.—^D obbs v. Northern Gas 
Co., 132 N.Y.S. 792. 

28 C.J. p 568 note 62. 

53. N.X—Ryerson v. Carter, 105 A. 
723, 92 N.XLaw 363—^Hitchcock v. 
Essex & Hudson Gas Co., 61 A. 397,! 
71 N.J.Law 665, affirming 67 A. 136, 
70 N.XLaw 492. 

54. N.X—Hitchcock v. Essex & Hud¬ 
son Gas Co.r supra. 

N.Y.—^Dobbs V. Northern Union Gas 
Co., 132 N.Y.S. 792. 

55. N.Y.—^Reed v. New York, & R. 
Gas Co., 87 N.Y.S. 810, 93 App.Div. 
453—^Dobbs v. Northern Union Gas 
Co., 132 N.Y.S. 792. 

5«. N.Y.—^Dobbs V. Northern Union 
Gas Co., supra. 

57. N.Y.—^Dob^ V. Northern Union 
Qsls Co., supra. 

58. N.Y.—^Dobbs Northern Union 

Gas Co., s^pra. 


159. U.S.—Oklahoma Natural Gas Co. 

V. Young, C.C.A.Okl., 116 F.2d 720, 

' 132 A,L.R. 908. 

Ga.—^Elwell v. Atlanta Gas Light Co., 
181 S.E. 599, 51 Ga.App. 919. 

Ky.—Louisville Gas & Electric Co. v. 

Sherman, 261 S.W. 1. 202 Ky. 648. 

: La.—Sullivan v. Natural Gas Co., 
App., 154 So. 387. 

|Okl.—Oklahoma Natural Gas Co. v. 
Graham, 111 P.2d 173, 188 Okl. 521 
—Oklahoma Natural Gas Co. v. 
Pack, 97 P.2d 768, 186 Okl. 330. 

28 C.X p 568 note 69. 

60. N.Y.— J, & K. Cohen Furniture 
Co. V. Consolidated Edison Co. of 
New York, 290 N.Y.S. 928, 160 
Misc. 941. 

28 C.X p 568 note 70. 

Statutory penalty see infra S 27. 

61. Leu—Sullivan v. Natural Gas 
Co., App., 154 So. 387. 

Okl.—Oklahoma Natural Gas Co. v. 
Graham. Ill F.2d 173, 188 Okl. 
521. 

62. Okl.—Oklahoma Natural Gas Co. 
V. Pack, 97 P.2d 768, 186 Okl. 330. 

28 C.X p 669 note 7L 

63. OkL—Oklahoma Natural Gas 
Co. V. Pack, supra. 

28 C.X p 669 note 72. 
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64. Ind.—Coy v. Indianapolis Gas 
Co., 46 N.B. 17. 146 Ind. 655, 36 
L.R.A. 535—Indiana Natural & Il¬ 
luminating Gas Co. V. -Anthony, 58 
N.E 868, 26 Ind.App. 307. 

65. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A-Okl., 116 P.2d 720. 
132 A.L.R. 908. 

Shutting off supply during inspeotion 
Where customer's application au¬ 
thorized gas company's employees 
to enter premises for purpose of in¬ 
spection, etc., employee entering res¬ 
idence for such purpose was licensee, 
not trespasser, and company was not 
liable to customer's wife allegedly 
contracting pneumonia because gas 
was temporarily turned off. unless it 
was wrongfully or negligently exer¬ 
cising rights, as would be the case 
if the privileges conferred were un¬ 
necessary to maintain equipment, 
or if the employee knew facts which 
would lead an ordinarily prudent 
person to believe that injury to the 
occupant would proximately result: 
and the mere fact that the consumer 
objected to the employee's entering 
for such purposes does not make the 
company liable, since the objection 
must be based on reasonable and suf¬ 
ficient grounds.—^Warfield Natural 
Gas Co. V. Hall. 72 S.W.2d 417, 264 
Ky. 805. 
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pany has the right to shut off the supply of gas from 
a consumer it is not rendered liable because in doing 
so it violated some ‘'humanitarian rule*’ causing 
great hardship to the consumer,®® or because it act¬ 
ed maliciously and wantonly, and with intent to in¬ 
jure him.®7 There is no cause of action against a 
gas company for shutting off the supply of gas in 
conformity with a valid rule of the public service 
commission.®® 

The remedy by injunction against gas companies 
is considered in the C.J.S. title Injunctions § 86, 
also 32 CJ. p 225 notes 49-53, and the remedy of 
mandamus in the CJ.S. title Mandamus § 231, also 
38 CJ. p 817 note 4-p 818 note 15. 

Defenses, A gas company is not absolutely bound 
to furnish gas or pay damages for nonperformance, 
if, without its fault, a contingency arises making it 
impossible to do so,®® nor is the company liable for 
a shortage of supply caused by defects in pipes over 
which it has no control but it is no defense to an 
action for the failure to supply sufficient gas for 
the gas company to prove that it had no gas, or that 
it furnished all the gas it had, as long as it retains 
the money received in payment therefor,nor is it 
a defense that changed conditions cause the contract 
to work a hardship on the gas company.'^® Under 
a provision making the company’s duty to supply gas 
contingent “upon acts of God, and other things be¬ 
yond its control,” the company is not excused from 
liability because of its failure or inability to make 


a contract with the company from which it expected 
to get the gas.*^® The fact that a franchise provides 
for a reduction of rates for gas supplied in a smaller 
quantity or at lower pressure than required by the 
grant does not prevent a consumer from recovering 
consequential damages for the company’s failure to 
comply with those requirements.*^^ A plea of estop¬ 
pel because of plaintiff’s failure to complain of de¬ 
fendant’s wrongful action in disconnecting the gas 
may not be set up where defendant’s act was delib¬ 
erate and suggestive of malice.*^® 

Parties, It has been held that an inhabitant of a 
city who suffers damages because of a gas company’s 
failure to fulfill its obligations respecting the supply 
of gas, whether such obligations arise under an ex¬ 
press contract with the city or are implied from the 
acceptance by the company of the franchise, may 
sue the company in his own name.7® However, it 
has also been held that a city is the proper party to 
enforce a subsisting contract made by it with a gas 
company to furnish gas to the city and its inhab¬ 
itants, the real party to the agreement being the city 
and not the inhabitants.'^'^ 

Pleading, In a complaint in tort for damages for 
failure or refusal to supply or to continue to sup¬ 
ply gas to the consumer, plaintiff must allege facts 
which make such failure or refusal a breach of the 
company’s duty to him.'^® He must allege a relation 
between the parties making it the company’s duty to 
supply gas,'^® and that he complied, or offered to 


66. U.S.—Oklahoma Natural Gas Co. 
V. Toungr, C.C.A.Okl.. 11$ F.2d 720, 
724, 132 A.Ii.R. 908. 

“The penalties for withholding re¬ 
lief from the suffering or for failure 
to respond to the call of worthy 
charity are not to be found In the 
laws of men, but only in that higher 
law, the violation of which is con¬ 
demned by the voice of conscience.” 
—Oklahoma Natural Gas Co. v. 
Young, supra. 

67. Conn.—^McCune v. Norwich City 
Gas Co., 30 Conn. 521, 79 Am.D, 
278. 

Ga.—^Elwell v. Atlanta Gas Light Co., 
181 S.1L 599, 51 Ga.App. 919. 

La.—Sullivan v. Natural Gas Co., 
App., 154 So. 387, ^91, citing Oor- 
pas Juris. 

68. Ala.—^Birmingham Gas Co. v. 
Sanders, 162 So. 531, 26 Ala.App. 
455, certiorari denied 162 So. 532, 
230 Ala. 649. 

68. Ind.—^Bruce v. Indianapolis Gas 
Co., 92 N.E. 189, 46 Ind.App. 193. 
28 C.J. p'569 note 79. 

wie . 

,A. fffi|jcji34»« to a; gas company pro¬ 
viding that it supply as much as 


twelve million cubic feet of gas per 
day to the inhabitants of the city 
at a pressure at no time of less than 
three ounces to the square inch at 
the point of consumption, was held 
not to create an absolute liability to 
supply gas at such pressure, in view 
of a provision therein that the com¬ 
pany “shall take all reasonable pre¬ 
cautions and measures necessary to 
furnish natural gas hereunder,” and 
the company was excused from ab¬ 
solute compliance where on account 
of war there was a great drain on 
the gas fields which lowered the 
pressure and the company was unable 
to have gas compressors manufac¬ 
tured because manufacturers were 
engaged in manufacturing war muni¬ 
tions.—Louisville Gas & Electric Co. 
V. Sherman, 261 S.W. 1, 202 Ky. 648. 
TOl Minn.—Alverdts v, St. Paul Gas¬ 
light Co., 132 N.W. 275, 155 Minn. 
318. 

71. Ind.—Indiana Natural & Illum¬ 
inating Gas Co. V. Anthony, 58 N. 
B. 8.68, 26 Ind.App. 307. 

72. Pla.—Miami Gas Co. v. Highley- 
man, 81 So. 775, 77 Pla. 623. 

Changed conditions rendering rate 
confiscatory see infra $ 33 a. 
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73. Ark.—Cherokee Public Service 
Co. V. City of West Helena, 41 S. 
W.2d 773, 184 Ark. 38. 

74. Ky.—Louisville Gas & Electric 
Co. V. Sherman, 261 S.W. 1, 202 
Ky. 648. 

75. La.—Glover v. Southern Cities 
Distributing Co., App., 142 So. 289. 

76. Ky.—^Humphreys v. Central Ken¬ 
tucky Natural Gas Co.. 229 S.W. 
117. 190 Ky. 733, 21 A.L.R. 664. 

77. U.S.—City ot Jamestown v. 
Pennsylvania Gas Co., C.C.A.N.Y., 
1 P.2d 871, modifying, D.C., 263 P. 
437, and 264 F. 1009. 

78. U.S.—Oklahoma Natural Gas Co. 
V. Young, C.C.A.Okl., 116 F.2d 720, 
132 A.L.B. 908. 

Petitions construed as stating caus¬ 
es of action in tort.—Elwell v. At¬ 
lanta Gas Light Co., 181 S.E. 699, 61 
Ga.App. 919—Lawrence v. Atlanta 
Gas Light Co., 176 S.E. 76, 49 Ga.App. 
444. 

79. Ala.—Birmingham Ry., Light & 
Power Co. v. Pratt & McCurdy, 65 
So. 633, 187 Ala. 611, L.R.A.1915A 
1208, denying certiorari 64 So. 610, 
10 Ala.App. 273. 
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comply, with all reasonable regulations,*® and was 
ready and willing to pay for the gas.*i In an ac¬ 
tion on contract, the consumer is not required to al¬ 
lege that the company had notice that he was not 
receiving the quantity and pressure of gas needed.*- 
the want of such notice being a matter of defense 
to be pleaded by the company.** As in other actions 
at law, the issues are confined to those made by the 
pleadings,*** and the evidence offered or relied on to 
support or defeat a recovery must be confined to 
those issues.*® 

Evidence. The burden is on the plaintiff to prove 
the essential elements of his cause of action.** Un- 


, der a statute so providing, there is a presumption 
that the person to whom gas was being furnished is 
responsible for the existence of an appliance in a 
gas meter which interferes with the registration of 
i the gas consumed.** General rules governing the 
1 admissibility** and weight and sufficiency*® of evi¬ 
dence are applicable in actions for failure or refus¬ 
al to supply gas. Testimony as to the results of a 
test of the meter is not conclusive on the jury.®® 

Trial. Questions of fact should be submitted to 
the jury where the evidence is conflicting or such 
that one of several logical inferences may be drawn 
therefrom,but where there is no evidence on an 


sou Ind.—Greenfield Gas Co. v. 

Trees. 76 N.E. 2, 165 Ind. 209. 

28 C.J. p 569 note 84. 

Faymeiit of past-due lilll 

Allegation, in consumer’s petition 
against gas company for damages 
from cutting ol£ of gas. that in due 
course of time company presented 
final bill, which consumer paid, was 
held specially demurrable because in¬ 
sufficiently specifying time, amount, 
and manner of payment.—Lawrence 
V. Atlanta Gas Light Co., 176 S.E. 76, 
49 Ga.App. 444. 

81- Ala.—Birmingham Ry., Light & 
Power Co. v, Pratt & McCurdy, 65 
So. 533, 187 Ala. 511. L.R.A.1915A 
1208, denying certiorari 64 So. 510, 
10 Ala.App. 273. 

82. Ky.—Humphreys v. Central Ken¬ 
tucky Natural Gas Co., 229 S.W. 
117, 190 Ky. 733. 

83. Ky.—^Humphreys v. Central Ken-* 
lucky Natural Gas Co., supra. 

84. Ark.—Treadway v. Arkansas 
I<ouisiana Gas Co.. 120 S.'V7.2d 378. 
196 Ark. 874. 

BS. Ztvidenoe held inadmissible 
Where restaurant operator did not 
allege in his pleadings wrongful dis¬ 
crimination by defendant gas compa¬ 
ny. he could not Introduce testimony 
as to amount of deposit defendant 
company required of other restaurant 
operators.^Treadway v. Arkansas 
Louisiana Gas Co., supra. 

86. Md.—Annapolis Public Utilities 
Co. V. Martin. 102 A. 465, 131 Md. 
393. 

Ziack of Indebtedness 

Where the company has a right to 
shut off the gas for nonpayment of 
arrearages, the burden is on plaintiff 
to offer evidence legally sufficient to 
show that he was not indebted to the 
gas company for gas supplied to the 
premises at the time the supply was 
shut off; for, unless ^ch evidence 
is offered, there is a failure of proof 
to support the allegation that the 
supply was wrongfully and without 
just cause shut off.—Annapolis Pub¬ 
lic Utilities Co. v. Martin, 102 A. 466, 
131 Md. 893. I 

38C.J.S.—42 


Damages 

The burden is on plaintiff to pro¬ 
duce evidence from which the amount 
of compensatory damages may be as¬ 
certained.—^Hall V. Philadelphia Co., 
81 S.E. 727. 74 W.Va. 172—28 C.J. p 
570 note 94. 

87. N.T.—Rocha v. Consolidated Ed¬ 
ison Co. of New York, 22 N.Y.S.2d 
157. 

88. Evidence held admissible 

A rule of the commission prevent¬ 
ing discontinuance of service for 
nonpayment of disputed bills on de¬ 
posit of the amount of the bill is 
admissible.—Lane v. Pacific Gas & 
Electric Co., 193 P. 589, 49 Cal.App. 
410. 

Evidence held inadmissible 
In action by restaurant operator 
for wrongful cutting off of his gas 
by defendant gas company, evidence 
as to amount of deposit required of 
other restaurant operators by defend¬ 
ant company was properly excluded 
as irrelevant where restaurant opera¬ 
tor contracted to put up an agreed 
amount.—Treadway v. Arkansas Lou¬ 
isiana Gas Co., 120 S.W.2d 378. 196 
Ark. 874. 

89w Evidence held suAcient 

(1) To support judgment, verdict, 
or findings generally. 

Ala.—^Birmingham Gas Co. v. McKin¬ 
ley, 154 So. 562, 228 Ala. 596. 

Ark.—Treadway v. Arkansas Louisi¬ 
ana Gas Co., 120 S.W.2d 378, 196 
Ark. 874. 

Mo.—^Randolph v. St. Joseph Gas Co., 
App., 260 S.W. 642. 

N.Y.—Embllng v. Churchville Oil & 
Natural Gas Co.. 237 N.Y.S. 198, 227 
App.Div. 217, affirmed 173 N.E. 879, 
254 N.T. 589. 

(2) To justify inference that de¬ 
fendant was a corporation engaged in 
business of furnishing gas to public 
as a public service corporation, and 
that shutting off of the gas was un¬ 
lawful.—Citizens’ Gas & Fuel Co. v. 
Warden, 149 N.E. 565, 90 Ind.App. 
182, rehearing denied 151 N.E. 433, 90 
Ind.App. 182. 

(3) To show or sustain finding that 
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failure to supply gas was proximate 
cause of damage or illness. 

Ind.—Citizens’ Gas & Fuel Co. v. 

Warden, supra. 

Okl.—Oklahoma Natural Gas Co. v. 

Graham, 111 P.2d 173. 188 OkL 621. 
Evidence held insufficient 

(1) To support judgment, verdict, 
or findings generally.—Warfield Nat¬ 
ural Gas Co. Y. Hall, 72 S.W.2d 417, 
254 Ky. 805. 

(2) To show that gas company ma¬ 
liciously cut off supply of gas to cus¬ 
tomer’s filling station and to her 
home because she would not pay gas 
bill due by her son-in-law.—Sullivan 
V. Natural Gas Co., La.App., 154 So. 
387. 

(3) To show that plaintiff by his 
conduct and conversation with an 
employee of defendant acquiesced in 
removal of the meter, thereby aban¬ 
doning his contract with defendant 
requiring it to furnish plaintiff gas.— 
Citizens’ Gas & Fuel Co. v. Warden, 
149 N.E. 565, 90 Ind.App. 182, rehear¬ 
ing denied 151 N.E. 433, 90 Ind.App. 
182. 

90. Tex.—Wink Gas Co, v, Huskey, 

Civ.App., 42 S.W.2d 819. 

91, Ala.—Peddicord v. Tri-City Gas 

Co., 168 So. 166, 232 Ala. 445. 

QnestioiiB h^d for jury 

(1) Whether power company will¬ 
fully disregarded and violated cus¬ 
tomer’s rights in refusing to furnish 
gas service at his residence, unless 
he paid entire amount of bill for such 
service at other premises, of which 
he was trustee, despite arrangement 
for payment of such bill as conven¬ 
ient.—^De Pass v. Broad River Pow¬ 
er Co., 176 S.R 325, 173 S.C. 387, 
95 A.L.R. 545. 

(2) Whether power company’s 
claim against customer on gas bill 
sixteen or eighteen months old was 
stale or recent one.—^De Pass v. 
Broad River Power Co., supra. 

(3) Whether gas company was lia¬ 
ble to customer for wrongfully cut¬ 
ting off gas for nonpayment of bill, 
thereby depriving customer of use 
of hot water with which to treat dis- 
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issue of fact, or where the evidence is such that but 
one inference can reasonably be drawn, the ques¬ 
tion becomes one of law and should be determined 
by the court and not submitted to the jury.^2 

General rules governing instructions are applica- 

ble.ss 

A judgment allowing plaintiff a recovery for his 
damages may properly allow the company’s recon- 
ventional demand for the amount of an unpaid bill.®^ 

Damages. In an action against a gas company for 
a wrongful refusal or neglect to furnish gas, all 


damages directly traceable to such neglect, and aris¬ 
ing without an intervening agency, and without fault 
of the injured person himself, are recoverable,^5 
but there can be no recovery for damages not so 
traceable to the company’s fault.®® Damages which 
are too speculative, remote, and uncertain should not 
be allowed.®^ Where a company wrongfully shuts 
off the supply of gas because the customer has been 
obtaining unmetered gas, the company is not liable 
for the damages resulting from the loss of the un¬ 
metered gas.®® 

Plaintiff is entitled to recover at least nominal 
damages,®® and he may recover such actual corn- 


eased arm, under conflicting: evidence 
on Issue of whether company accept¬ 
ed part payment of past-due bills 
and agreed to add balance on current 
bill.—^Arkansas-Louisiana Gas Co. v. 
Phillips, 117 S.W.2d 349, 196 Ark. 278, 

(4) Whether failure to supply gras 
was proximate cause of damagre, ill¬ 
ness, or injury. 

Ky.—^Warfield Natural Gas Co. v. 
Clark's Adm'x, 79 S.W.2d 21, 267 
Ky. 724—Warfield Natural Gas Co. 
V. Hall, 72 S.W.2d 417, 264 Ky. 806. 
Okl.—Oklahoma Natural Gas Co. v. 
Pack, 97 P.2d 768, 186 Okl. 330. 

(5) Whether plaintiff was gruilty 
of contributory negrligrence.—^Warfield 
Natural Gas Co. v. Clark’s. Adm’x, 
supra. 

92. Ky.—^Rock Cassell Gas Co. v. 
Kirk’s Adm’r, 92 S.W.2d 10, 263 Ky. 
149. 

93. XhstxiiotioiiB hdd proper 

In consumer’s action agrainst gras 
company for wrongfully disconnect¬ 
ing: instruction that customer 

was not in default as long: as agrree- 
ment, if any. extending: time for pay¬ 
ment of account, was in effect and 
customer complied with agrreement, 
was held not erroneous under evi¬ 
dence.—^Blrmingrham Gas Co. v. Mc¬ 
Kinley, 154 So. 662, 228 Ala. 596. 

mstmotions held improper 

(1) Generally.—Liouisville Gas & 
Klectric Co. v. Sherman, 261 S.W. 1, 
202 Ky. 648. 

(2) In consumer’s action ag:alnst 
gftB company for wrongrfully discon¬ 
necting: gas, defendant’s Instruction 
that gas company, on consumer’s 
failure to pay amount admittedly due 
for service, would be Justified in dis¬ 
connecting the gas and would not be 
liable, was held properly refused, un¬ 
der evidence.—Birmingham Gas Co. 
V. McKinley, 154 So. 662, 228 Ala. 
596. 

94. La.—Glover v. Southern Cities 
Distributing Co., App., 142 So. 289. 

95. OkL—Oklahoma Natural Gas Co. 
V. Graham. Ill P.2d 173, 188 OkL 
621—Oklahoma Natural Gas Co. 
V. Pack, 97 P.2d 768, 186 OkL 330. 


Tex.—Wink Gas Co. v. Huskey, Civ.' 

App., 42 S.W.2d 819. 

28 GJ. p 569 note 91. 

Gas used for special purpose without 
special contract 

(1) It has been held that a gas 
company wrongfully discontinuing 
customer’s gas is not relieved of lia¬ 
bility for loss of patronage to cus- 
tomer*s restaurant, although compa¬ 
ny had not contracted to furnish g:as 
for such business, where the com¬ 
pany through its agent had full 
knowledge of the purposes for which 
the customer was using the gas.— 
Wink Gas Co. v. Huskey, supra. 

(2) On the other hand, it has been 
held that a gas company agreeing 
to furnish gas for domestic and res¬ 
idential use was not liable, on failure 
of gas supply, for damages to baby 
chicks raised for commercial pur¬ 
poses in outbuilding to which cus¬ 
tomer had piped g:as for brooders.— 
Warfield Natural Gas Co. v. Ander¬ 
son, 61 S,W.2d 27. 249 Ky. 586. 

Falu and suffexlug 

In customer’s action a8:ainst gas 
company for damages for wrongfully 
cutting off gas, which prevented cus¬ 
tomer from treating diseased arm 
with hot water, wherein damages 
were sought for both pain and suf¬ 
fering and for permanent injury, 
speculative character of evidence on 
whether failure to secure hot wa¬ 
ter was proximate cause of perma¬ 
nent injury did not invalidate verdict, 
where evidence that lack of hot wa¬ 
ter caused much pain was undisput¬ 
ed.—^Arkansas-Louisiana Gas Co. v. 
Phillips, 117 S.W.2d 349, 196 Ark. 
278. 

96;, Ga.—^Lawrence v. Atlanta Gas 
. Light Co., 176 S.B. 75, 49 Ga.App. 

444. 

niiLess 

Act of gas company in causing 
house to become cold by shutting off 
gas on cold winter day for about 
four hours because of alleged non¬ 
payment of gas bill and in requiring 
five-months old sick child to be taken 
outside and to a neighbor’s home did 
not render company liable for bron¬ 
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chitis from which child subsequently 
suffered, where there was no evi¬ 
dence as to actual cause of Illness.— 
Port Smith Gas Co. v. Blankenship, 
102 S.W.2d 76, 193 Ark. 718. 

97- Ky.—Louisville Gas & Electric 
Co. V. Mobley. 266 S.W. 248, 205 Ky. 
603. 

Loss of profits 

(1) Loss of profits to an estab¬ 
lished business is ordinarily a proper 
element of damages. 

Tex.—^Wink Gas Co. v. Huskey, Civ. 

App., 42 S.W.2d 819. 

Wis.—Shepard v. Milwaukee Gas 
Light Co., 16 Wis. 318, 82 Am.D. 
679. 

(2) But loss of profits cannot be 
recovered as damages unless it is 
the immediate result of the wrong 
complained of; otherwise it is re¬ 
garded as too remote, uncertain, and 
unreliable to form the basis of dam¬ 
ages for which a recovery can be 
had.—^Morey v. Metropolitan Gas 
Light Co., 38 N.Y.Super. 185. 

(3) Loss of profits should be esti¬ 
mated according to the average per¬ 
centage of mercantile profits.—Shep¬ 
ard V. Milwaukee Gas Light Co., su¬ 
pra. 

(4) Where a loss of profits might 
have been avoided by reasonable dil¬ 
igent it cannot be recovered.—Shep¬ 
ard V. Milwaukee Gas Light Co., su¬ 
pra. 

mconvenleivoe and aamoyanoe 

(1) It has been held that plaintiff 
may recover for the inconvenience 
and annoyance experienced by him 
in his business as a result of the 
injury complained of.—Shepard v. 
Milwaukee Gas Light Co., supra. 

(2) But damages for inconvenience 
and annoyance have also been denied. 
—Wink Gas Co. v. Huskey, Tex.Clv. 
App., 42 S.W.2d 819—28 GJ. p 569 
note 91 [a] (2). 

98. Tex.—^Texas Cities Gas Co. v. 
Martinez, Civ.App., 82 S.W.2d 1040. 

99. Mo.—^Randolph v. St. Joseph Gas 
Co., App., 250 S.W. 642. 

'VV.Va.—Hall v. Philadelphia Co., 81 
S.E. 727, 74 W.Va. 172- 
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Prior recovery of damages. The fact that the 
consumer has recovered damages for the discontin¬ 
uance of service in breach of the contract, does not 
prevent him from recovering the statutory penalty 
as well ;20 tut his recovery is limited to the amount 
of penalty accruing from the time the supply was 
shut off to the time he brought the action for breach 
of contract and sought reimbursement of his de- 
posit^l 


Pleading and evidence. The complaint must set 
forth a cause of action under the statute,^2 and ev¬ 
ery material fact necessary to bring the case within 
the statute must be affirmatively shown^S ^nd strict¬ 
ly proved.2^ After it has been shown that a con¬ 
sumer’s gas supply has been unlawfully cut off by 
the gas company without his consent, the burden is 
on the company to justify its act,25 as by showing 
an indebtedness by the consumer to it which he has 
refused to pay.^® 


IV. BATES AND OHABGES 


§ 28. Duty of Company 
The duty of a gas company to charge reasonable 
rates and to serve all similarly situated on equal 
terms is discussed in detail in the sections immedi¬ 
ately following. 

Examine Pocket Parts for later cases. 

§ 29. ■ — To Charge Reasonable Rates 

A gas company Is under a duty to charge reasonable 
rates, and there must be adherence to rates fixed as rea¬ 
sonable by lawful regulatory authority. 


In the absence of applicable regulatory legisla- 
tion,27 a gas company has the power to fix its own 
rates and charges, ^8 subject to the common-law duty 
that the charges must be reasonable.^® Such obliga¬ 
tion is implied by law and is incurred by acceptance 
and enjoyment of the franchise and privilege.®® 
Where gas rates have been lawfully fixed by any of 
the means of regulation hereinafter discussed in §§ 
31-34, the rates so fixed must be adhered to until 
they are lawfully changed.®^ Permission for a gas 


aft. n.Y,—J. & K. Cohen TMrnlture 
Co. V. Consolidated Edison Co. of 
New York, 290 N.Y.S. 928, 160 Misc. 
941. 

21. N.Y.—J. & BI. Cohen Furniture 
Co. V, Consolidated Edison Co. of 
New Yorls, supra. 

SEteasou for role 

The penalty could be recovered 
cnily for period contract was in force, 
and first suit was election by con¬ 
sumer to treat contract at an end be¬ 
cause of gas company’s breach; the 
rescission was completed at time suit 
was started. Judgment merely con¬ 
firming fact rescission was well 
founded.—J. & K. Cohen Furniture 
Co. V. Consolidated Edison Co. of 
New York, supra. 

22 . Cal.—Fair v. Home Gas & Elec¬ 
tric Co., 110 P. 3-47, IS CaLApp. 589, 

28 C.J. p 571 note 11. 

23. Cal.—Smith v. Capital Gas Co., 
64 P. 258; 132 Cal. 209, 54 L 1 .R.A. 
769. 

24. N.Y.—^Bennett v. Bastchester 
Gaslight Co., 57 N.Y.S. 847, 40 App. 
Div. 169. 

28 C.J. p 5T1 note ISL 

N.Y.—^Levine v. Brooklyn Union 
Gas Co.,, in N.Y.S. 255. 146 App. 
Div. 464—Hollander v. Westchester 
Lighting Cok, 140. N.Y.S. 544, 79 
Misc. >646. 

2 a N.Y.—^Levine Brooklyn Union 
(Jas Co., 131 N,Y.S. 255, 146 App. 
Div. 464-—^Hollander v. Westchester 
Lighting Cat, 140 N.Y.S. 544, 79 
'.Misc. 646. 

27. N.Y*—Morrell v. Brooklyn Bor¬ 


ough Gas Co., 184 N.Y.S. *651, 113 
Misc. 65. 

28 C,J. p 571 notes 20, 21. 

28. SzpiratioiL of ffanohlse 

<1) Reasonable rates fixed by gas 
company after expiration of its fran¬ 
chise do not fail because not acted 
on or approved by the utilities com¬ 
mission.—^Walker Bros. Catering Co. 
V. Detroit City Gas Co., 203 N.W. 
492, 230 Mich. 564. 

(2) Likewise, where franchise for 
supplying gas In city Included a 
schedule of rates and provided that 
charges afer expiration of five-year 
period might be fixed by agreement 
or otherwise, gas company’s promul¬ 
gation of new rates after expiration 
of rates contained in schedule was 
not unlawful.—City of Dearborn v. j 
Michigan Consol. Gas Co., 297 N.W. 
-534, 297 Mich. 388. 

29. u.S.—U. S. Light & Heat Cor¬ 
poration V. Niagara Palls Gas & 
Electric Light Co., D.C.N.Y., 23 P. 
2 d 719, reversed on other grounds, 
C.CA.. 47 F.2d 567, certiorari de¬ 
nied Niagara Falls Gas & Electric 
Light Co. V. Prendergast, 51 S.Ct. 
656, 283 U.S. 864, 75 L.Ed. 1469. 

jifliichu—Walker Bros. Catering Co. v. 
Detroit City Gas Co.. 203 N.W. 492. 
230 Mich. 564. 

28 C.J. p 571 note 16. 

Judicial review of rate making see 
infra § 34. 

What constitutes reasonable rate see 
infra S 33. 

Service charge 

The fact that a gas company is 
bound to render service to the public 
does not require it to render such 
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service gratuitously, and therefore 
does not prevent it from collecting a 
service charge.—City of Rochester v. 
Rochester Gas & Electric Corpora¬ 
tion, 134 N.B. 828, 233 N.Y. 39, re¬ 
versing 191 N.Y.S. 919, 199 App.Div. 
944. 

Primary dnty of a pu}>Uc utility 
furnishing gas is to serve on reason¬ 
able terms all those who desire the 
services it renders.—City of Poteau 
V. American Indian Oil & Gas Co., 18 
P.2d 523, 159 Okl. '240, 804. 

3 a Okl.—Oklahoma Gas & Electric 
Co. V. Wilson & Co., 288 P. 316, 146 
Okl. 272. 

28 C.J. p >571 note 18. 

31. U.S.—Consumers Power Co. v. 
Krause, C.C.A.Mich., 89 F.2d 565, 
certiorari denied 08 S.Ct. 16, 302 U. 
S. 698, $2 L.Ed. 539. 

Ark.—Twin City Pipe Dine Co. v. 
Chamblesa, 279 S.W. 1030, 170 Ark. 
418. 

Ohio.—City of Defiance v. Toledo Ed¬ 
ison Co., 190 N.B. 781, 47 Ohio APP. 
100 . 

Pa.—^Lemley v. Waynesburg Home 
Gas Co., '86 Pittsb.Leg.J. 602. 

Tex.—State v. Public Service Corpo¬ 
ration of Texas, Civ.App., 88 S.W. 
2d 627, error refused. 

28 C.J. p 572 note ‘24 Ea]. 

Appeal not waiver 

Utility companies’ appeal to util¬ 
ities commission Involving rates un¬ 
der ordinance was not a waiver of 
rights under prior rate ordinance, In 
view of reservation of rights.—Co¬ 
lumbus Gas & Fuel Co. v. City of 
Columbus, C.CA.Ohio, 42 P.2d 
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company to collect a maximum rate of compensation 
for its services, beyond which it may not charge, is 
equivalent to granting express authority to charge 
up to that rate.32 

Contracts as to gas rates. In the absence of a 
valid exercise of the state’s regulatory power to the 
contrary, a contract between a gas company and a 
consumer relating to rates is binding on both parties 
thereto.^3 The existence of the power of the pub¬ 
lic service commission to abrogate contract rates 
after a finding that they are unreasonable does not 
render a contract fixing the rates between a gas 
company and a consumer lacking in mutuality, 
and, until the jurisdiction of the commission has 
been invoked, or until an order abrogating such 
rates has been duly made,3® the contract remains 


in full force and effect, and the rates provided there¬ 
in remain binding on the parties. Even where the 
state has modified the rates fixed in such a contract, 
it is not thereby abrogated but, as modified, contin¬ 
ues to be binding on the parties thereto, as such con¬ 
tracts are presumed to have been made in contem¬ 
plation of the paramount power of the state to reg¬ 
ulate rates.^" A contract by a gas company, operat¬ 
ing as a public utility*, to furnish gas to a landowner 
for domestic use on his premises, in consideration of 
the right of the gas company to lay its pipes across 
the owner’s land, in the absence of an exercise by 
the state of its regulatorj- power, can be enforced by 
the grantee of the landowner so long as the gas 
company occupies the land with its pipe lines 
but such a contract does not inure to the benefit of 
subsequent grantees of portions of the land, where 


Sdiednle of ratos 

(1) Under some statutes, a sched¬ 
ule of rates filed and published In 
accordance with the statute acquires 
the force and effect of law; and as 
such Is binding on both the corpora¬ 
tion filing it and the public which It 
serves. 

Mo.—^State ex rel. St. Louis County 
Gas Co. V. Public Service Commis¬ 
sion of Missouri, 2S6 S.W. 84, 315 
Mo. 312. 

Pa.—^Henshaw v. Payette Gas Co., 
161 A. 896, 105 Pa.Super. 564. 

(2) It may be modified or changed 
only by a new or supplementary 
schedule, filed voluntarily, or by an 
order of the public service commis¬ 
sion.—State ex rel. St. Louis County 
Gas Co. V. Public Service Commis¬ 
sion of Missouri, supra. 

Stipulation, in ffanchise, fixing the 
maximum price of gas, can only be 
modified by the legislature, or by the 
public service commission, on whom 
the legislature may confer the pow¬ 
er.—^Public Serv. Commn. v. Pavilion 
Natural Gas Co., 187 N.T.S, 363, 195 
App.Dlv. 534—28 CJ. p 571 note 23, p 
572 note 24. 

Xrnder statute providing that, un¬ 
less the commission shall otherwise 
order, it shall be unlawful for a pub¬ 
lic utility governed by the act to de¬ 
mand greater compensation than the 
charge fixed on the lowest schedule 
of rates for the same service on the 
effective date of the statute, where, 
before the passage of the statute, a 
natural gas pipe line company, in 
consideration of the right to lay a 
line in a public highway, contracts 
with the owner of the land along the 
highway to furnish him gas at a 
specified rate, it cannot be changed 
without an order of the commission. 
—^Empire Natural Gas Co. v. Stone, 
245 P, 1059, 121 Kan. 119. 

38, N.T.—Brooklyn Union iSaa Co. 


V. New York, 100 N.T.S. 570, 30 

Misc. 450. 

Application to oity 

Under such a contract, in the ab¬ 
sence of a provision so requiring, it 
is not necessary for the company to 
apply to the city for permission to 
raise its rates to the maximum rate. 
—Frankfort. Ky., Natural Gas Co., v. 
City of Frankfort, 263 S.W. 710, 204 
Ky. 254. 

33. U.S.—^Knoxville Gas Co. v. 

Knoxville, C.aA.Tenn., 261 P. 283. 
28 C.J. p 579 notes 46, 47. 
Construction 

Where owners of extension line in 
view of leakage agreed to pay gas 
company for difference between gas 
registered on master meter set at 
conjunction of extension and high- 
pressure lines, and gas consumed by 
all consumers connected with exten¬ 
sion, owners of extension line were 
liable for difference between aggre¬ 
gate of all gas passing through con¬ 
sumers’ meters and total of gas de¬ 
livered through master meter, under 
high pressure, calculated, on basis of 
“Boyle’s law,*’ on increased volume 
which gas would acquire when pres¬ 
sure was reduced to that at which 
gas passed through consumers’ me¬ 
ters.—^Huntington Development & 
Gas Co. V. Topping, 176 S.E. 42*4, 115 
W.Va. 364. 

Equity win not relieve a gas com¬ 
pany from a hard bargain as to rates 
simply because it is hard, although 
made so by war conditions.—Lena¬ 
wee County Gas & Electric Co. v. 
Adrian, 176 N.W. 590, 209 Mich. 52, 
10 A.L.R. 1328. 

Free gas 

Natural gas furnished, under a 
contract, by a gas company to a rail¬ 
way company for use in the latter’s 
freight and passenger depots and 
buildings appurtenant thereto, is not 
free or furnished without compensa¬ 
tion contrary to order of the public 
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utilities commission, where the rail¬ 
way company, in consideration for 
the gas furnished and the payment 
of a certain amount of money, agrees 
that the gas company may use a part 
of the right of way of the railway 
company on which to lay pipe lines 
for the transportation of gas.—Lan- 
don V. Atchison, T. & S. P. Ry. Co., 
216 P. 309, 113 Kan. 628. 

Fower to grant relief 

Relief against such a situation can 
be found only in the legislature, and 
will not justify courts in assuming 
legislative powera—Moorhead v. Un¬ 
ion Light. Heat & Power Co., D.C. 
Minn., 256 F. 920. 

34. U.S.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corporation, C.C.A Okl., 89 P.2d 
416—Allen W. Hinkel Dry Goods 
Co. V. Wichison Industrial Gas Co., 
C.C.A.Kan., 64 F.2d 881. 

35. US.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural Gas 
Corporation, C.C.A.Okl., 89 P.2d 416. 

se. U.S.—Allen W. Hinkel Dry 
Goods Co. V. Wichison Industrial 
Gas Co., C.C,A.Kan., 54 P.2d SSL 
Order inapplicable 

A contract between a public utility 
natural gas company and a landown¬ 
er to furnish gas to the landowner 
for domestic use, in consideration of 
the right of the gas company to lay 
its pipes across the owner’s land, 
does not violate an order of the court 
of industrial relations (public util¬ 
ities commission) fixing the rate to 
be charged for gas hy distributing 
companies in certain cities in the 
state.—^Alderson v. Empire Natural 
Gas Co., 227 P. 347, 116 Kan. 501, 41 
A.L.R. 253. 

37- U.S.—Allen W. Hinkel Dry 
Goods Co. V. Wichison Industrial 
Gas Co., C.C.A.Kan., 64 P.2d 831. 
38. Kan.—Alderson v. Empire Nat¬ 
ural Gas Co., 227 P. 347, 116 Kan- 
501, 41 A.L.R. 253. 
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the company continues to furnish gas to the original 
landowner or his grantees at the houses which w’ere 
on the land when the contract was made.®® A gas 
company cannot make a rate confiscatory by reduc¬ 
ing its net earnings through the device of a con¬ 
tract unduly favoring a siibsidiary or a corporation 
owned by its stockholders.'^® 

Rates run with franchise, A rate, once lawfully 
fixed, has been held to run with the franchise and 
not to attach itself to the physical property of the 
iitility.^l 

§ 30. -To Serve on Equal Terms 

A public utility must supply on the same terms all 
who desire like service under similar conditions. 


A public Utility for the supply of gas assumes a 
public duty to supply on the same terms all who de¬ 
sire like service under the same or similar condi¬ 
tions.^® Only unreasonable and unjust discrimina¬ 
tions, however, are unlawful or, differently stat¬ 
ed, it is only when the discrimination inures to the 
undue advantage of one person, in consequence of 
some injustice inflicted on another, that the law 
intervenes for the latter^s protection.44 A rate 
schedule may lawfully classify the patrons of the 
gas company, and charge different rates for each 
character of service,but the classification must be 
reasonable and impartial, and not arbitrary, or of an 
unjust discriminating character.^® All occupying 


39. Kan.—^Empire Natural Gas Co. 
v. Thorp, 245 P. 1058, 121 Kan. 116. 

40. Okl.—City of Poteau v. Ameri¬ 
can Indian Oil & Gas Co., 18 P.2d 
523, 139 Okl. 240, 304. 

41. Purchase of lines 

The purchase of pipe lines owned 
by other carriers whose rates have 
been fixed at different amounts by 
the commission does not automatical- j 
ly modify or change the rates of a 
purchasing carrier theretofore fixed 
by the commission.—Twin City Pipe 
Liine Co. v. Chambless. 279 S.W. 1030, 
170 Ark. 418. 

42. Okl,—Oklahoma Gas & Electric 
Co. V. Wilson & Co., 288 P. 316, 146 
Okl. 272. 

Pa.—Lemley v. Waynesburg Home 
Gas Co., 86 Pittsb.Leg.J. 602. 

28 C.J. p 572 note 33. 

Duty to supply to consumers without 
discrimination generally see supra 
$ 19. 

IConiclpal plants 

A like rule applies to municipalities 
operating gas plants.—^Dalzell, Gil¬ 
more & Leighton Co. v. Findlay, 5 
Ohio Cir.Ct. 435, 3 Ohio Cir.Dec. 214— 
Bellalre Goblet Co. v. Findlay, 5 Ohio 
Cir.Ct 418, 3 Ohio Cir.Dec. 205. 

Sates established by ordinance 

Natural gas rates, as established by 
city ordinance, were required to be 
equal as to all in identical classes.— 
City of Wink v. Wink Gas Co., Tex. 
Clv.App., 115 S.W.2d 973, error re¬ 
fused. 

Sale to self or parent 

(1) A natural gas utility should not 
be permitted to sell the use of its gas 
to itself for private enterprise for less 
than its fair market value, or the 
price that could be obtained on the 
open market Accordingly, where, in 
a proceeding to establish the rate of 
a natural gas utility, it is shown that 
the company has caused a corpora¬ 
tion to be formed, and transferred 
to it the exclusive right to use all 
its natural gas for the extraction of 
gasoline, receiving therefor all the 
capital stock of the new corporation, 


and is to receive a royalty of one 
eighth the gross proceeds, and it is 
shown that one half the net proceeds 
therefrom annually amount to ap¬ 
proximately three times the eighth 
of the gross proceeds, such sale, so 
far as the gas-consuming public is 
concerned, Is unfair, and should be 
ignored in determining the proportion 
of the income from gasoline which 
should be charged to the utility.— 
City of Charleston v. Public Service 
Commission, 120 S.E. 898, 95 W.Va. 
91. 

<2) Likewise, a natural gas utility 
should not be allowed to sell its gas 
to its parent companies at less than 
its fair market value, and where it 
does so, in a proceeding to determine 
gas rates for the utility, it should be 
treated as receiving a fair market 
rate for the gas delivered to the par¬ 
ent companies.—City of Charleston 
v. Public Service Commission, supra. 
Service charge 

The collection of a monthly uni¬ 
form service charge for gas meters 
is an equal distribution of the bur¬ 
dens incident to the manufacture and 
distribution of gas which should be 
borne by all customers irrespective 
of the quantity used, and is not with¬ 
in Gen.L.1909 c 345 5 53, providing 
a penalty for the collection of a 
larger sum for gas than appears due 
from an inspection of the meter, nor 
is it discriminatory.—^Rivelli v. Prov¬ 
idence Gas Co., 115 A. 461, 44 R.I. 
76, 20 A.L.R. 222. 

43. Ind.—^Indiana Natural & Illu¬ 
minating Gas Co. V. State, 63 N.E. 
220, 158 Ind. 516, 57 L.RA. 761. 
W.V€u—^Elk Hotel Co. v. United Fuel 
Gas Co., 83 S.E. 922, 75 W.Va. 200, 
L.R,A1917E 970. 

28 C.J. p 572 notes 35, 36. 

44- Okl.—Guthrie Gas, Light, Fuel 
& Impr. Co. V. Guthrie, 166 P. 128, 
64 OkL 157. 

28 C.J. p 572 note 45. 

45. Miss.—Kolb Cleaning & Tailor¬ 
ing Co. V. Mississippi Power & 
Light Co., 145 So. 910, 166 Miss. 
136. 


N.T.—^In re City Ice & Fuel Co., 23 
N.Y.S.2d 376, 260 App.Div. 537, dis¬ 
missing appeal 18 N.Y.S.2d 588, 173 
Misc. 534, appeal denied Applica¬ 
tion of City Ice & Fuel Co., 25 N. 
Y.S.2d 1011, 261 App.Div. 847, ap¬ 
peal denied. 

28 C.J. p 572 note 37. 

“Varying charges are not prohibit¬ 
ed always and anywhere, but only 
varying charges for like services in 
substantially similar circumstances 
or conditions.**—City of Rochester v. 
Rochester Gas & Electric Corpora¬ 
tion, 134 N.E. 828, 831, 233 N.Y. 39. 
reversing 191 N.Y.S. 919, 199 App.Div. 
944. 

Domestio use 

Under the evidence, it was held 
that there were good reasons for 
allowing a higher price for gas sup¬ 
plied for domestic use with the vary¬ 
ing demands of consumers than that 
supplied and sold to industrial plants 
where there is steadiness of demand. 
—Coffeyville Gas & Fuel Co. v. Pub¬ 
lic Utilities Commission of Kansas, 
225 P. 1036, fi6 Kan. 165. 

43. Miss.—^Kolb Cleaning & Tailor¬ 
ing Co. V. Mississippi Power & 
Light Co., 145 So. 910, 166 Miss. 
136. 

Tex.—City of Wink v. Wink Gas Co., 
Civ.App., 115 S.W.2d 973, error re¬ 
fused. 

28 C.J*. p 572 note 38. 

Service charge 

(1) Where like charges apply to 
all consumers within the same class, 
a service charge is not invalid as cre¬ 
ating a discrimination between users 
of gas.—State ex reL City of St. 
Joseph V. Busby, Mo., 274 S.W. 1067. 

(2) A uniform service charge 
against all consumers regardless of 
the quantity of gas used by them, to 
pay distribution costs, which are not 
dependent on the quantity of sras, 
is not unjust and unreasonable or un¬ 
justly discriminatory.—City of Roch¬ 
ester V. Rochester Gets & Electric 
Corporation, 134 N.E. 828, 233 N.Y. 
39, reversing 191 N.Y.S. 919, 199 App. 
Div. 944. 
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similar or like positions must be treated impartial¬ 
ly, 4" but any fact which produces an inequality of 
conditions and a change of circumstances justifies 
an inequality of charge.'^^ Substantial dififerences in 
amount of gas consumed, or which may be reason¬ 
ably anticipated will be consumed, by the members 
of the different classes are a valid basis on which 
to make a classification, but the amount of con¬ 
sumption is not necessarily controlling as to the 
class in which a particular user is entitled to be 
placed.'*® The mere circumstance that advantage 
denied to one person inures to the benefit of another 
does not of itself show an undue preference to the 
latter.50 A discrimination based solely on the value 
of the service to the customer cannot be sustained.®^ 
Contracts for exclusive service for a term of years 
in consideration of reduced rates do not constitute 
a lawful basis for discrimination in rates in favor of 
such contract consumers against other consumers, 
when in other respects the service is rendered all 
under substantially the same circumstances and con¬ 
ditions ; and when the manifest object of such con¬ 


§ 31 

tracts is to monopolize the business of serving the 
public with gas.5- 

Whether particular conditions and circumstances 
are substantially similar or dissimilar are questions 
of fact to be resolved on a consideration of the 
proofs in each casc,®^ burden always being on 
the complaining party.®^ 

§ 31. Regulation and Control 

The primary purpose of the regulation and control 
of gas companies is as a rule to fix and effectuate rea¬ 
sonable rates. 

The primary purpose of statutes, and rules, regu¬ 
lations, and orders of administrative bodies, attempt¬ 
ing to govern and control the gas business is, it has 
been said, to fix and effectuate just and reasonable 
rates for which gas may be sold to the public.^® 
The power to fix rates can never be exercised ar¬ 
bitrarily,but only after an impartial and thorough 
investigation into all the facts with the ultimate ob¬ 
ject of doing justice both to the gas company and 
to the public.®^ 


47. Ind.—Hlchmond Natural Gas 
Co. V. Clawson, 58 N.B. 1049, 155 
Ind. 659, 51 I..R.A. 744. 

Okl.—Oklahoma Gas & Electric Co. 
V. Wilson & Co., 288 P. 316, 146 
Okl. 272. 

Same class 

Public service corporation author¬ 
ized to supply city with gras may not 
discriminate among: those of same 
class.^Kolb Cleaning & Tailoring Co. 
V. Mississippi Power & Light Co., 
145 So. 910, 166 Miss. 136. 

Tlie test in determining whether 
the service of a power company is 
rendered “under similar and like cir¬ 
cumstances” within statute making 
it unlawful for any power company 
to discriminate agrainst any consum¬ 
er in the charge for gras, electric cur¬ 
rent, or power or In service rendered 
under similar and like circumstances 
is to ascertain whether the material 
hilling factors on which, the rate is 
based are substantially the same, 
and in determining that question it is 
not essential that the consumers be 
competitors or that they be engraged 
in the same character of business.— 
Texas Power & Light Co. v. Doering 
Hotel Co., Civ.App., 147 S.W.2d 897, 
affirmed 162 S.W.2d 938, 139 Tex. 351. 

4B. W.Va.—Elk Hotel Co. v. United 
Fuel Gas Co., 33 S.B. 922, 75 W. 
Va. 200, L.R.A1917B 970—United 
Fuel Gas Co. v. Public Serv. 
Commn., 80 S.B. 931, 73 W.Va. 571. 
23 O.J. p 572 note 40. 

-4ft. Miss.—^Kolh Cleaning & Tailor¬ 
ing Co. V. Mississippi Power & 
Light Co., 145 So. 910, 166 Miss. 
136. 


Sate sohedule, which decreased 
rates in behalf of individual consum¬ 
ers to accompany Increased consump¬ 
tion on their part, did not unlawfully 
discriminate between customers.— 
City of Wink v. Wink Gas Co., Tex. 
Civ.App., 115 S,W.2d 973, error re¬ 
fused. 

Bight to suspend service 
A company may not only make a 
reasonable reduction in favor of large 
consumers, but also may give them 
a lower rate in consideration of a 
stipulation reserving to the gas com¬ 
pany the right to suspend the service 
in the event of a low pressure of gras. 
—Wolf V. United Gas Public Service 
Co., Tex.Civ.App,, 77 S.W.2d 1091, er- 
ror dismissed.—Cock v. Marshall Gas 
Co., Tex.Civ.App., 226 S.W. 464. 

50. W.Va.—Elk Hotel Co. v. United 
Fuel Gas Co., 83 S.B. 922. 75 W.Va. 
200, L.R.A1917H 970. 

51- Pa.—^Bailey v. Fayette Gas-Fuel 
Co.. 44 A. 251, 193 Pa. 176, 183. 

28 C.J. p 572 note 46, 

52. W.Va.—^United Fuel Gas Co. v. 
Public Serv. Commn., SO S.E. 931, 
73 W.Va. 571. 

28 C.J. p 573 note 47. 

53. W.Va.—^Elk Hotel Co. v. United 
Fuel Gas Co., 83 S.B. 922, 73 W. 
Va. 200, L.R.A.1917E 970. 

Tromotioiuil campaign. 

Where it appeared that utility 
serving gas and electricity Induced 
distributors, manufacturers, and re¬ 
tail dealers in mechanical refrigera¬ 
tors to engage in promotional cam¬ 
paign and agree to expend a large 
sum on advertising, to contribute to¬ 
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ward an allowance for tumed-in non¬ 
automatic refrigerators, and to un¬ 
derwrite in part any default In com¬ 
mercial paper created in connection 
with sales under conditional sales 
agreement, the utility did not violate 
statute prohibiting direct or indirect 
rebates, discrimination, or departure 
from public scheduled rates.—In re 
City Ice & Fuel Co., 23 N.Y.S.2d 376. 
260 App.Div. 537, dismissing appeal 
IS N.T.S.2d 388, 173 Misc. 534, ap¬ 
peal denied Application of City Ice & 
Fuel Co., 25 N.Y.S.2d 1011. 261 App. 
Div. 847, appeal denied. 

W.Va.—Elk Hotel Co. v. United 
Fuel Gas Co., S3 S.B. 922, 75 W.Va. 
200, L.R.A.1917E 970. 

Clear showing 

A consumer cannot complain that 
a rate is discriminative without a 
clear showing that others operating 
under similar conditions and circum¬ 
stances are getting the benedt of a 
lesser rate than that exacted of him. 
— ^Wolf V. United Gas Public Service 
Co., Tex.Civ.App., 77 S.W.2d 1091, er¬ 
ror dismissed. 

55- ‘Tex.—State v. Public Service 
Corporation of Texas, Civ.App., 88 
S.W.2d 627, error refused. 

5& Ohio.—^Newark v. Newark Nat¬ 
ural Gas & Fuel Co., 20 Ohio Cir. 
Ct.,N.S.. 254, 3 Ohio A. 383. 

57. U.S.—^Pt. Smith Light & Trac¬ 
tion Co. V. Ft. Smith, D.C.Ark., 202 
P. 581. 

Ohio.—Newark v. Newark Natural 
Gas & Fuel Co., 20 Ohio Cir.Ct., 
N.S., 254, 3 Ohio A. 383. 

28 C.J. p 578 note 40. 
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§ 32. -Power to Regulate 

a. In general 

b. Municipality 

c. Administrative regulatory bodies 
a. In General 

Gas companies are subject to public regulation and 
this power rests primarily In the state, It being a legis¬ 
lative rather than a Judicial function. 

Deriving their powers by grant directly from the 
public, gas companies are subject to public control, 
with respect to the terms on which their franchises 
are to be exercised,^^ unless they are protected by 
their charters from such interference.^^ The pow¬ 
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er to fix rates resides primarily in the state,and 
ordinarily, under the various statutes, in granting 
charters and franchises the power to fix or alter gas 
rates is reserved to the state.®^ A charter provi¬ 
sion claimed to work a surrender of the state’s reg¬ 
ulatory power over rates must not be so construed 
if any other construction is reasonably possible.62 

The power to regulate gas companies and to fix 
gas rates is essentially a legislative rather than a 
judicial function,and must be exercised by the leg¬ 
islature directly or through some appropriate agen- 
cy.^^ In the exercise of the state’s regulatory pow¬ 
er, particular statutes, such as statutes prohibiting 
service charges, have been enacted.®^ 
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5& Hawaii.—^In re Establishingr a 
Rate Base for the Honolulu Gas 
Co., 33 Hawaii 487. 

28 C.J, p 573 note 61. 

ZnhereiLt power 

The power to regrulate rates of 
public utilities, such as ga.s compa¬ 
nies, is Inherent in every sovereign¬ 
ty.—^Kentucky Power & Light Co. v. 
City of Maysville, D.C.Ky., 3$ F.2d 
816. 

sa. Ohio.—state v. Columbus Gas 
Light & Coke Co.. 34 Ohio St. 572, 
•32 Am.R. 390. 

28 C.J. p *573 note 52. 

Any contract exemption from state 
regulation of the price of gas, con¬ 
tained In the charter of a gas com¬ 
pany, does not extend to the plants 
of, and territory occupied by, certain 
other gas companies, not possessing 
such immunity in their own right, 
when absorbed by the former compa¬ 
ny under the general power of con¬ 
solidation and merger conferred on 
gas companies by a statute providing 
that the consolidated corporation 
shall be subject to the legal obliga¬ 
tions of the companies absorbed.— 
People's Gas Light & Coke Co. v. 
Chicago. lU., 24 S.Ct. 520, 194 TT.S. 1, 
48 L.Ed. *851. 

Special exemptions and immunities 
generally as not transferable by 
assignment, sale, or other transfer 
see Franchises §' 25. 

60. Mich.—Lenawee County Gas & 
Electric Co. v. Adrian, 17S N.W. 
590, 209 Mich. 52, 10 A,L.R. 1328. 

28 C.J. p 573 note 53. 

63- Pa—^Henshaw v. Fayette Coun¬ 
ty Gas Co., 161 A. 896, 106 PaSu- 
per. 564. 

Where two gas companies by con^ 
soUdstlflm merged in plaintiff by vol¬ 
untary act, they became subject to 
laws relating to regulation of rates 
in^ force' when consolidated corpora¬ 
tion Came into existence:—^Kentucky 
^^ower & Light Co. v. City of Mays¬ 
ville, D.C.Ky., 36 F.2d 816, 

62 . b.S.—jKentucky Power & Light 
Co. V. City of Maysyilla supra 


Silence as to price 

The fact that the charter of a gas 
company contains no reservation of 
the right to alter or amend it, and is 
silent as to the rates at which the 
company may be required to furnish 
gas, cannot be construed into a grant 
to the company of the franchise to 
fix Its own rates. A franchise must 
be created by express terms, and can¬ 
not be inferred from the mere silence 
of the charter; and in such case, 
whenever in the interest of the pub¬ 
lic good it becomes necessary, the 
legislature may regulate the price at 
which the company shall furnish gas. 
—^Zanesville v. Zanesville Gas-Light 
Co„ 23 3Sr.E. 55, 47 Ohio St 1—State 

V. Columbus Gas Light & Coke Co., 
•34 Ohio St 572, 32 Am.R. 390. 

To make and enforce oontraots 

Charter provisions simply author¬ 
izing their recipients to make and 
enforce contracts for supplying gas 
to consumers cannot be construed as 
giving the unrestricted right to 
charge whatever rate the gas com¬ 
panies may choose. Such provisions 
merely give the right to make con¬ 
tracts, subject to the regulatory pow¬ 
er of the stata—^Kentucky Power & 
Light Co, V. City of Maysville, D.C, 
Ky„ 36 F.2d 816. 

63. IJ.S.—^Arkansas-Louisiana Gas 

Co. V. City of Texarkana, D.C.Ark., 
17 F.Supp. 447, affirmed, C.C.A., 96 
P,2d 179, certiorari denied 59 S.Ct. 
66 , 305 U.S. 606, 83 L.Ed. 385. 

OkL—Okmulgee Gas Co. v. Corpora¬ 
tion Commission, 220 P. 28, 95 Okl. 
213. 

Tex.—Community Natural Gas Co. v. 
Natural Gas & Fuel Co., Clv.App., 
34 S.W.2d 900. 

W. Va.—Wilson v. Brennan, 174 iS,B. 
•696, 114 W.Va. 777. 

2:8 C.J. p 573 note 64. 

Judicial review of rate making see 
infra § 34. 
l>i 80 xi 3 iiSxiatiozL 

That receiver of gas company 
charged different rates in other plac¬ 
es, which he could lawfully do, did 
not empower district court to fix 
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rates to be charged by its receiver 
in city, on ground that discrimina¬ 
tion was involved.—Texas Gas Util¬ 
ities Co. V. City of Uvalde, Tex.Civ. 
App., 77 S.W.2d 750. 

Future rates 

That circuit court may have had 
jurisdiction of suit between city and 
gas company to determine reason¬ 
ableness of rates did not empower 
court to retain jurisdiction to deter¬ 
mine whether rates to be promulgat¬ 
ed in the future by company, in ac¬ 
cordance with agreement contained 
in consent decree, would be unrea¬ 
sonable.*—City of Detroit v. Public 
Utilities Commission, 286 N.W. 368, 
288 Mich. 267. 

Legislative lu ohaxaoter 

The power to regulate public util¬ 
ity's gas lutes is legislative in char¬ 
acter and is part of the police po'wer. 
—^Kentucky Power & Light Co. v. 
City of Maysville, D.C.Ky., 36 P.2d 
816. 

Fzovislou of ordlaauce 

Jurisdiction to establish rates can¬ 
not be conferred on the United States 
courts by the terms of a city ordi¬ 
nance, which provides that the rea¬ 
sonableness of the rates should be 
subject to review and correction in 
any action or proceeding instituted 
therefor by the company in any court 
having jurisdiction of the subject 
matter.—City of Minneapolis v. 
Rand, C.C.A.Mlnn.. 285 F. 818. 

64. Wis.—^Madison v. Madison Gas & 

Electric Co.. 108 N.W. 65, 129 Wis. 

249, 116 Am.S.R. 944, *8 Ij.R.A.,N.S., 

529, 9 Ann.Cas. 819. 

65. writiiTiiwTiri charge in a graduated 
or block scale is not Invalid as a 
service charge where no charge is: 
made If no gas is used.—^McCormick 
V. Westchester Lighting Co., 252 N. 
T.S. 464, 141 Misc. 261. 

Construotiou 

(1> In statute prohibiting gas 
company from making ‘‘service 
charges," the additional prohibition 
that no gas company shall make or 
impose an additional charge or fee 
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scnce of constitutional restriction, the legislature 
has the right to legislate concerning charges for gas 
in municipalities,®® and it may prescribe a rate 
which is discriminatory in favor of the city, where 
there is no constitutional limitation in that respect.®* 

The federal government may make it a condition 
of allowing the establishment of gas works in the 
District of Columbia that its needs and those of the 
District be satisfied at any price that it may fix. and 
others choosing to take gas must submit to such en¬ 
hancement of price as is assignable to the govern¬ 
ment demands.®® 

A court, which has appointed a receiver for a gas 
company, may, on petition of the receiver for in¬ 
struction, fix the rates to be charged by him for 
gas during the receivership.®® Where, however, the 
legislative remedy for fixing rates has not been ex¬ 
hausted, it has been held that the receiver should 
follow the legislative method, and that the court 


was without power to authorize the receiver to raise 
rates."*® 

b. Municipality 

(1) In general 

(2) By contract 

(1) In General 

Under appropriate constitutional or statutory au¬ 
thorization, a municipality can regulate gas rates and 
charges. 

The regulation of the price to be charged con¬ 
sumers by gas companies is not one of the powers 
essential to municipal govemment,"^^ and in the ab¬ 
sence of constitutional^^ or statutorj’*^® authoriza¬ 
tion a municipal corporation has no power to fix by 
ordinance the price at which a gas company shall 
supply its consumers. Since, however, the state has 
power to fix and regulate the price of gas, this pow¬ 
er may be conferred on municipal corporations,"^^ 


for service for the Installation of ap- | 
paratus or the use of apparatus In- | 
stalled indicates that the legislature 
intended a broad use of the term 
“service charges,” the other two des¬ 
ignations being merely indicative of 
its breadth.—^Kovarsky v. Brooklyn 
Un^on Gas Co.. 18 N.E.2d 287, 279 N. 

T. 304, affirming 3 N.Y,S.2d 681, 253 
App.Div. 635 and answering question 
certified 4 N.T.S.2d 1009, 263 App. 
Dlv. 745, 

(2) A charge for the restoration 
of gas service which had been tem¬ 
porarily discontinued constituted a 
“service charge” which gas company 
was prohibited from exacting.—^Ko- 
varsky v. Brooklyn Union Gas Co., 
supra. 

roxm of rate 

It Is entirely within the discretion 
of the legislature to prescribe the 
form of the rate for gas, such as 
prohibiting a service charge, pro¬ 
vided such form does not inflict a 
confiscatory rate.—^New York & 
Queens Gas Co. v. Prendergast, D.C. 
N.Y.. 1 P.2d 351. 

Purpose 

The statute prohibiting service 
charges by gas corporation was en¬ 
acted to prevent a gas corporation 
from charging anything but a fair 
and reasonable price for the gas sup¬ 
plied.—^Trinchere v. United Electric 
Light & Power Co., 24 ]Sr.Y.S.2d 681, 
175 Misc. 622. 

66, Okl.—Western Oklahoma Gas & 
Fuel Co. V. City of Duncan, 251 P. 
37, 120 OkL 206. 

67. N.Y.—Kings County Lighting Co. 
V. New York, 162 N.Y.S. 581. 

Okl.—Guthrie Gas, Light, Fuel, & 
Improvement Co, v. Guthrie, 166 
P. 128, 64 OkL 157. 

28 CJ. p 573 note 56. 


U.S.—Hollis V. Kutz, App.D.C.. 
41 S.Ct. 371, 255 U.S. 452, 65 L.Ed. 
727. 

69. U.S.—City of Minneapolis v. 
Rand, C.C.A.M:inn., 285 F. S18. 

70. Appeal to commisslozL 

Where city council of city having 
power to fix rates refused to increase 
gas rates after court authorized re¬ 
ceiver of gas company to charge in¬ 
creased rates, receiver's only remedy 
was an appeal to railroad commission, 
after which, If not satisfied, he could 
invoke jurisdiction of courts author¬ 
ized by statute to entertain such 
jurisdiction,—^Texas Gas Utilities Co. 

V. City of Uvalde, Tex.Civ.App., 77 
S.W.2d 750. I 

71. U.S.—Mills V. Chicago, C.C.I11., 
127 F. 731. 

Mich.—^Kalamazoo v. Titus, 175 N.W. 
480, 208 Mich. 252. 

72. Cal.—^Denninger v. Pomona Re¬ 
corders' Ct, 79 P. 360, 145 Cal. 629. 

28 C.J. p 573 note 60. 

Xu ^ulsiauA any right a city had, 
at the date of the adoption of the 
Constitution, compulsorily to fix 
rates, such as gas rates, is reserved 
to it by Constl921 art 6 5 7.—City of 
Shreveport v. Southwestern Gas & 
Electric Co., 92 So. 365, 151 La. 864. 

73. U.S.—^Kentucky Power & Light 
Co. V. City of Maysville, D.C.Ky., 
36 P.2d 816—Sumter Gas & Power 
Co. V. City of Sumter, C.C.A.S.C., 
283 F. 931, motion granted 45 S.Ct. 
11, 266 U.S. 639, 69 L.Ed. 482. 

Ky.—City of Ludlow v. Union Light, 
Heat & Power Co., 22 S.W.2d 909, 
231 Ky. 813. 

—People's Gas & Fuel Co. v. Lou¬ 
isiana Public Service Commission, 
149 So. 435, 177 La. 722. 

Mich.—City of Detroit v. Public Util¬ 
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ities Commission, 286 N.W. 368, 288 
UicK 267. 

Tex.—Coleman Gas & Oil Co. v. Santa 
Anna Gas Co., Com.App., 67 S.W.2d 
241, reversing, Clv..\pp.. 58 S.W.2d 
640—Tillery v. Town of McLean, 
Civ.App., 46 S.W.2d 1028. 

28 C.J. p 573 note 62. 

74- U.S.—City of Laurel v. Missis¬ 
sippi Gas Co., C.C.A.Miss., 49 P.2d 
219—Kentucky Power & Light Co. 
v. City of Maysville, D.C.Ky., 36 
P.2d 816. 

Ky.—Johnson County Gas Co. v. Staf¬ 
ford. 248 S.W. 515, 198 Ky. 208. 
Ohio.—Maxwell v. Ohio Fuel Gas Co., 
22 N.E.2d 639, 61 Ohio App. 394. 
28 C.J. p 573 note 64. 

Appeal and referendum 

<l) The power of a municipality 
to regulate gas rates is subject only 
to review by appeal to public utili¬ 
ties commission in case utility does 
not accept ordinance, and by right 
of referendum existing in people.— 
City of Norwalk v. Public Utilities 
Commission of Ohio, 13 N.K2d 721, 
133 Ohio St. 335. 

(2) Accordingly, where public util¬ 
ity filed application for modification 
of gas rates with the public utilities 
commission and an appeal from rate- 
fixing ordinance of city, commission 
was required to dismiss application 
and proceed under the appeal.— 
Northwestern Ohio Natural Gas Co. 
v. Public Utilities Commission of 
Ohio. 19 N.E.2d 648, 135 Ohio St. 85. 
Power of state regulatory body to re¬ 
view municipal ordinances as to 
rates see infra subdivision c of 
this section. 

City a consumer 

The city is not incapacitated from 
fixing gas rates because of the fact 
that it is a user of gas, and will 
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unless the exercise of such power would have the 
effect of abrogating or interfering with the char¬ 
ter rights of the company, or any contract other¬ 
wise made with the state or a municipality acting 
under statutory authority.^s Such power cannot be 
exercised by a city unless it has been delegated by 
the state in express words, or by fair implication 
from a power expressly granted.*^® It is not to be 
inferred from mere convenience,'^'^ or from power to 
provide for general welfare,to provide for the 
use, regulation, and control of streets,to regulate 


the lighting of streets,®® or to provide reasonable 
regulations for the safe supply, or distribution and 
consumption of gas.®^ 

When the power given is limited,®® or the manner 
in which it is to be exercised is prescribed,®® it 
must be substantially followed. The power to fix 
rates generally includes the power to fix any rate 
which is not against public policy, or which does not 
deprive the utility of a just return on its invest- 
ment.®4 It includes not only the power to establish 
a maximum rate,®® but also the power to prevent 


thus fix a rate to itself as well as to 
others.—^Kalamazoo v. Kalamazoo 
Cir. Judge, 166 N.W. 998. 200 Mich. 
146. 

Power is govemmeiLtal 
Tex.—City of Wink v. Wink Gas Co., 
Civ.App., 115 S.W.2d 973, error re¬ 
fused. 

Statutes construed 
Tex.—City of Baird v. West Texas 
Utilities Co., Civ.App.. 146 S.W.2d 
965, error dismissed. Sup., 148 S.W. 
2d 392. 

28 aJ. p 673 note 64 [b]. 

Subject to appeal 

<1) Under some statutes and city 
charters a city has power to fix rea¬ 
sonable rates for gas furnished Its 
inhabitants, subject to an appeal to 
the railroad commission, and there¬ 
after to the district court authorized 
to review such matters. 

U.S.—Community Natural Gas Co. v. 
City of Cisco, C.C.A.Tex., 65 F.2d 
320. 

Tex.—City of Wink v. Wink Gas Co., 
Civ.App., 115 S,W.2d 973, error re¬ 
fused. 

(2) Controversy between compet¬ 
ing gas companies respecting rates 
charged should be brought in first 
instance to city with appeal to rail¬ 
road commission and limited review 
by courts.—Community Natural Gas 
Co. V. Natural Gas & Fuel Co., Tex. 
Civ.App.. 34 S.W.2d 900. 

Statute held valid 

A statute authorizing a city com¬ 
mission to fix gas rates is not inval¬ 
id because it does not prescribe the 
procedure, or the notice to be given, 
or require the taking of testimony, 
whore it provides for an appeal, on 
which the matter may be fully heard 
on all testimony offered.—^Jackson¬ 
ville Gas Co. V. City of Jacksonville, 
D.C.Fla., 286 P. 404—Jacksonville 
Gas Co. V. City of Jacksonville, D.C. 
Fla., 284 P. 864. 

75. U.S.—City of Laurel v, Missis¬ 
sippi Gas Co., aC.A.Miss., 49 F.2d 
219. 

28 C.J. p 574 note 66. 

76. U.S.—Sumter Gas & Power Co. 
V. City of Sumter, C.C.A.S.C,, 283 
F. 931, motion granted 45 S.Ct. 11, 
266 U.S. 639, 69 L.Fd. 482. 


La.—People's Gas & Fuel Co. v. 
Louisiana Public Service Commis¬ 
sion. 149 So. 435, 177 La. 722—City 
of Shreveport v. Southwestern Gas 
& Electric Co., 92 So. 365, 161 La. 
864. 

Mich.—City of Detroit v. Public Util¬ 
ities Commission, 286 N.W. 368, 
288 Mich. 267. 

Tex.—Coleman Gas & Oil Co. v. Santa 
Anna Gas Co., Com.App., 67 S.W.2d 
241, reversing, Civ.App., 58 S.W.2d 
640—Tillery v. Town of McLean, 
Civ.App., 46 S.W.2d 1028. 

28 C.J. p 574 note 66. 

To grant franchises 

Power to grant franchises includes 
power to fix their terms, of which 
gas rates may be one.—Central Ken¬ 
tucky Natural Gas Co. v. City of Mt. 
Sterling, D.C, Ky., 32 P.2d 338. 

77. Ind.—^Richmond v. Richmond 
Natural Gas Co.. 79 N.B. 1031, 168 
Ind. 82, 11 Ann.Cas. 746. 

Kan.—State v. Wyandotte County 
Gas Co., 127 P. 639, 88 Kan. 165. 

78: W.Va.—St. Mary's v. Hope Nat¬ 
ural Gas Co., 76 S.B. 841, 71 W.Va. 
76, 43 L.R.A.,N.S., 994. 

79. U.S.—Sumter Gas & Power Co. 
v. City of Sumter, C.C.A.S.C., 283 P. 
931, motion granted 45 S.Ct. 11, 266 
U.S. 639, 69 L.Ed. 482. 

La.—City of Shreveport v. South¬ 
western Gas & Electric Co., 92 So. 
365. 151 La. 864. 

Mich.—^Kalamazoo v. Titus, 176 N. 
W. 480, 208 Mich. 252. 

sa U.S.—Mills V. Chicago, C.C.I11., 
127 P. 731. 

W.V€u—St. Mary's v. Hope Natural 
Gas Co., 76 S.E. 841, 71 W.Va. 76. 
43 L.R.A.,N.S., 994. 

81. La,—City of Shreveport v. 
Southwestern Gas & Electric Co., 
92 So. 365, 151 La. 864. 

28 C.J. p 674 note 71. 

82. Ill.—Sutter V. People's Gas 
Light & Coke Co., 120 N.E. 562, 284 
Ill. 634. 

Okl.—City of Tulsa v. Oklahoma 
Natural Gas Co., 252 P. 431, 123 
OkL 176. 

iLdmlnistrative proceedings pending 
An application by gas company to 
public utilities commission, at time 
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when no gas rate ordinance was In 
effect in city, for modification and 
increase of its rates did not deprive 
city of right thereafter to adopt a 
rate ordinance.—City of Norwalk v. 
Public Utilities Commission of Ohio, 
13 N.B.2d 721, 133 Ohio St 335. 

83. U.S.—Sumter Gas & Power Co. 
V. City of Sumter, C.C.A.S.C., 283 
P. 931, motion granted 45 S.Ct. 11, 
266 U.S. 639, 69 L.Ed. 482. 

28 C.J. p 674 note 77. 

Contract between gas company and 
city for substitution of higher rate 
schedule and lower discount rate 
I after final rate arbitration award pur¬ 
suant to franchise ordinance was in¬ 
effective as supplement to franchise 
ordinance, where under city charter, 
such radical departure from terms 
of franchise could be effected only by 
amendment of franchise ordinance. 
—Consumers Power Co. v. Krause, O. 
C.A.Mich., 89 P.2d 565, certiorari de¬ 
nied 58 S.Ct 16, 302 U.S. 698, 82 L. 
Ed. 539. 

Eeaxing 

Under a charter authorizing the 
fixing of rates by the city provided 
such shall be reasonable and shall be 
fixed after giving the company an 
opportunity to be heard, an ordinance 
drastically reducing rates which was 
passed without a formal hearing and 
without notice, except by a demand 
for information which the company 
did not have time to furnish, was in¬ 
valid.—City of El Pcuso v. Texas Cit¬ 
ies Gas Co., C.C.A.Tex., 100 P.2d 501, 
certiorari denied Texas Cities Gas Co. 
V. City of El Paso, 69 S.Ct 592, 306 
U.S. 660, 83 L.Bd. 1049, rehearing de¬ 
nied 69 S.Ct. 643, 306 U.S. 669, 83 L. 
Ed. 1063. 

84. Okl.—Guthrie Gas, Light, Puel & 
Improvement Co. v. Guthrie, 166 P. 
128, 64 Okl. 157. 

28 C.J. p 674 note 72. 

8& Cal.—^Economic Gas Co. v. Los 
Angeles, 143 P. 717, 168 Cal. 448, 
Ann.Cas.l916A 931. 

Franchises held to fix maxtninm 
rates only for each competing com¬ 
pany, and not to be an exercise of 
the rate-making power.—Community 
Natural Gas Co. v. Natural Gas & 
Puel Co., Tex.Civ«A.pp., 34 S.W.2d 900. 
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rate competition below that figure, and power to 
prohibit the lowering of rates directly or indirectly 
by any device which a gas company may adopt.^" 
It also includes any authority that may be fairh" 
implied as incidental to, or reasonably necessary for, 
the effectiveness of the power expressly given.^^ 
Ordinances regulating gas rates, must not be vague 
or uncertain.S^ Possible inconvenience in comply¬ 
ing with an ordinance regulating rates and charges 
does not render the ordinance invalid.^® An ordi¬ 
nance increasing gas rates cannot be applied retro¬ 
spectively' so as to increase the rate for gas con¬ 
sumed before the effective date of the ordinance.®^ 
A void ordinance changing gas rates does not op¬ 
erate to repeal a preexisting valid one*^^ 

(2) By Contract 

A municipality and gas company, subject to the ex- 
ercise of the state’s regulatory power, can contract as to 


. gas rates and charges for the Inhabitants of the mu- 
j nicipality. Such contracts are governed by general rules. 

j There is a well-defined distinction between the au- 
j thority of a city to regulate public utility rates from 
5 time to time and the authority to fix rates by con¬ 
tract for a definite period.®^ The want of power 
to fix a rate by ordinance does not prevent the exe¬ 
cution of a contract.®^ The right to contract for the 
product or service of a public utility necessarily in¬ 
cludes the right and authority to agree on rates and 
charges.^® Both the city^® and the gas company®" 
may be estopped to question the right of the city 
to enter into the contract. 

Where a gas company and a municipality have 
entered into a contract fixing the rates to govern 
during a particular time, the enforcement of such 
rates is controlled by the obligation resulting from 
the contract, and the question of whether or not 
they are confiscatory is immaterial.®® On the mak- 


88 . Tex.—Community Natural Gas 
Co. V. Natural Gas & Fuel Co., su¬ 
pra. 

Suit by competitor 
Gas company had legal right to 
maintain suit against competitor to 
enjoin competitor's disobedience of 
ordinance fixing specific gas rates.— 
Coleman Gas & Oil Co. v. Santa Anna 
Gas Co., Tex.Civ.App., 58 S.W.2d 640, 
reversed on other grounds, Com.App., 
67 S.W.2d 241. 

87- CaL—^Economic Gas Co. v. Los 
Angeles, 143 P. 717, 168 CaL 448, 
Ann.Cas.l916A 931. 

28 C.J. p 574 note 74. 

88 . Fla.—Gainesville Gas & Electric 
Power Co. v. Gainesville, 68 So. 
785, 63 Fla. 425. 

28 C.J. p 674 note 76. 

39. Seat oontent 

An ordinance requiring a certain 
number of British thermal units in 
sas sold was not indefinite or uncer¬ 
tain for failure to state whether 
net or gross heat units were intend¬ 
ed.—Columbus Gas & B^iel Co. v. City 
of Columbus, D.C.Ohlo, 17 F.2d 630, 
appeal dismissed, C.C.A., 65 F.2d 56. 
90 l Tex.—City of Wink v. Wink Gas 
Co., Civ.App., 115 S.W.2d 973, error 
refused. 

91. Tex.—^Amarillo Gas Co. v. City 
of Amarillo, Civ.App., 208 S.W. 239, 

A city ordinance, which granted a 
gas company the right to a minimum 
charge on meters, could not take 
effect for the month in the middle 
of which the ordinance went into 
effect.-—Amarillo Gas Co. v. City of 
Amarillo, supra. 

98. U.S.—^Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A. 
Ark., 96 P.2d 179, affirming, D.C., 
17 F.Supp. 447, certiorari denied 


59 S.Ct. 66, 305 U.S. 606, 83 L.Ed. 
385. 

93. La.—City of Shreveport v. 
Southwestern Gas & Electric Co., 
92 So. 365, 151 La. 864. 

Mich.—City of Detroit v. Public 
Utilities Commission, 286 N.W. 368, 
288 Mich. 267. 

28 O.J. p 574 note 80. 

Invalid rate prescribed by regulatory 
body 

(1) The franchise of a gas com¬ 
pany expired, and it served notice 
that service would be discontinued, 
whereupon the city obtained an in¬ 
junction requiring the continuance 
of service pending further negotia¬ 
tions, A new franchise was entered 
into which merely provided that rea¬ 
sonable rates should be charged with 
the right to appeal to the railroad 
commission. The city did appeal to 
the commission which fixed a confis¬ 
catory rate which was enjoined by 
the courts. During these proceedings 
a large sum was impounded, repre¬ 
senting the difference between a rea¬ 
sonable rate and the charge pendente 
lite. It was held that after the rate 
fixed by the railroad commission was 
invalidated, the city and the company 

I could agree as to a rate to be charged 
under the contract, no consent of the 
court or railroad commission being 
necessary.—Central Kentucky Nat¬ 
ural Gas Co. V. City of Lexington, 85 
S.W.2d 870, 260 Ky. 361, motion de¬ 
nied Wright V. Central Kentucky 
Natural Gas Co., 56 S.Ct 367, affirm¬ 
ed 56 S.Ct. 578, 297 U.a 637, 80 L.Ed. 
850. 

(2) They could also agree as to the 
distribution of the impounded funds, 
since the city represented the gas 
consumers.—right v. Central Ken¬ 
tucky Natural Gas Co., 56 S.Ct. 678, 
297 U.S. 637, 80 L.Ed. 850, affirming 
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Central Kentucky Natural Gas Co. v. 
City of Lexington, 85 S.W.2d 870, 260 
Ky. 361, motions denied Wright v. 
Central Kentucky Natural Gas Co.. 
56 S.Ct 367. 

(3> A consumer has no standing 
to object to the company's agree¬ 
ment to pay the expenses of distrib¬ 
uting the impounded funds.—Central 
Kentucky Natural Gas Co. v. City of 
Lexington, 85 S.W.2d 870, 260 Ky. 
361, motion denied Wright v. Central 
Kentucky Natural Gas Co., 56 S.Ct. 
367, affirmed 66 S.Ct 578, 297 U.S. 
537, 80 L.Ed. 850. 

<4) It is not necessary that a con¬ 
sumer who was a party to the court 
proceedings be a party to the con¬ 
tract between the city and the com¬ 
pany.—Central Kentucky Natural 
Gas Co. V. City of Lexington, supra. 

94. Ind.—^Noblesville v. NoblesvUle 
Gas & Improvement Co., 60 N.E. 
1032, 157 Ind. 162. 

28 C.J. p 574 note 81. 

95. Ohio.—^Lima v. Public Utilities 
Commn., 126 N.E. 318, 100 Ohio St 
416. 

99. U.S.—^Des Moines v. Welsbach 
St. Lighting Co., Iowa, 188 F. 906, 
110 C.C.A. 540. 

28 C.J. p 576 note 2. 

97- Ind.—^Muncie Natural Gas Co. v. 
Muncie, 66 N.E. 436, 160 Ind. 97, 60 
ImILA. 822. 

28 C.J. p 576 note 3. 

98. U.S.—City of Texarkana, Tex. 
V. Arkansas, Louisiana Gas Co., 
Tex., 59 S.Ct 448, 306 U.S. 188, 620, 
83 L.Ed. 598, reversing Arkansas, 
Louisiana Gas Co. v. City of Tex¬ 
arkana, Tex., 97 P.2d 5, certiorari 
granted City of Texarkana, Tex. v. 
Arkansas Louisiana Gas Co., 59 S. 
Ct. 94, 305 U.S. 584, 83 L.Ed. 369— 
St Cloud Public Service Co, v. City 
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ing of such a contract, the city surrenders for the 
duration of the contract its governmental function 
of rate regulation,®^ unless such right is reserved.^ 
Consequently, it has been held that the authority of 
a municipality to enter into a contract as to the rate 
to be charged must clearly and unmistakably ap¬ 
pear,2 and it has. been held that a city authorized to 
fix rates cannot barter it away by entering into a 
contract for specific rates over a period of years.® 
Indeed, some statutes forbid the abridgement by con¬ 
tract of the power of the municipality to regulate 
rates and, of course, a municipality cannot con¬ 
tract for the gas rates to be charged for a period 
exceeding that permitted by statute.^ 

A contract between a municipality and a gas com¬ 


pany as to gas rates, although binding between the 
parties to it, is to be construed as having been en¬ 
tered into with reference to the right and power of 
the state to assert and exercise its inherent para¬ 
mount authority.® If the state has clearly author¬ 
ized the municipality to contract for the service of a 
municipal public utility and to fix the rates for a 
definite period, a contract made in pursuance of 
such authority cannot be set aside by the state,^ but 
since the effect of such a grant is to extinguish pro 
tanto a governmental power of first importance, the 
courts will not indulge the presumption that such a 
surrender of power has been made, unless the leg¬ 
islative intention is expressed in clear and unmis¬ 
takable language or is necessarily implied from the 
powers expressly granted,® and all doubts will be 


of St. Cloud, Minn., 44 S.Ct. 492,1 
265 U.S. 362, 68 Li.Ed. 1050—South- | 
ern Iowa Electric Co. v. Chariton, 
Iowa, 41 S.Ct. 400, 266 U.S. 639, 66 
LuEd. 764—^Nebraska Gas & Elec¬ 
tric Co. V. City of Stromsburgr, C. 
C.A.Neb., 2 F.2d 618. 

99. U.S.—St. Cloud Public Service 
Co. V. City of St. Cloud, Minn., 44 

S.Ct. 492, 265 U.S. 852, 68 L.Ed. 
1050. 

28 C.J. p 575 note 92. 

1 . Tex.—City of Wink v. Wink Gas 
Co., Civ.App., 116 S.W.2d 973, error 
refused. 

28 C.J. p 576 note 93. 

2. City held to have power 

XJ.S.—St. Cloud Public Service Co. v. 
City of St. Cloud, Minn., 44 S.Ct. 
492, 265 U.S. 352, 68 L.Bd. 1050. 
contract between gas company 
and city, entered into after adoption 
of state constitutional provision pro¬ 
hibiting grant of nonrevocable pub¬ 
lic utility franchise by city without 
vote of people, providing for substi¬ 
tution of higher rate schedules and 
lower discount rates, which contract 
was not subject to revocation and 
was not submitted to vote of people 
was void, notwithstanding provision 
that contract should not be deemed a 
franchlsa—Consumers Power Co, v. 
Krause, C.C.A.Mich., 89 P.2d 666, cer¬ 
tiorari denied 58 S.Ct. 16, 302 U.S. 
698, 82 L.Ed. 539. 

Validity of statute 

A statute empowering city of sec¬ 
ond class to make irrevocable con¬ 
tract with gas and electric company 
fixing maximum rates for term of 
years,' was not invalid.—N'ebraska 
Gas & Electric Co. v. City of Stroms- 
burg, C.C.A.Neb., 2 F.2d 618. 

3. Tex.—City of Wink v. Wink Gas 
Co., Civ.App., 115 S.W.2d 973, er- 
rqr refused—^Texas Gas Utilities 

*, Cp. V. city of Uvalde, Civ.App., 77 
S.W.Sid, 7|50. 

4 . Iowa Electric Co. 


V. Chariton, Iowa, 41 S.Ct. 400, 256 
U.S. 639, 65 L..Bd. 764. 

28 C.J. p 575 note 94. 

Clause not invalid 

The clause of a gas franchise ordi¬ 
nance of Texarkana, Tex., providing 
that if gas company should be finally 
compelled to, or should voluntarily, 
charge rates in Texarkana, Ark., less 
than rates granted by ordinance, les¬ 
sened rates should be applicable in 
Texarkana, Tex., is not invalid as an 
abdication of power to regulate rates 
contrary to charter provision requir¬ 
ing city to retain that power, since 
that provision must be read into 
franchise,—City of Texarkana, Tex. 
V. Arkansas, Louisiana Gas Co., Tex., 
59 S.Ct 448, 306 U.S. 188, 620, 83 L. 
Ed. 598, reversing, C.C.A., Arkansas, 
Louisiana Gas Co. v. City of Tex¬ 
arkana, Tex., 97 P.2d 5, certiorari 
granted City of Texarkana, Tex. v. 
Arkansas Louisiana Gas Co., 59 S.Ct 
94. 306 U.S. 584, 83 L.Ed. 369. 
larotice 

A gas company was chargeable 
with notice of rule, restated in char¬ 
ter of the city, that rate regulatory 
power remains in city, and charter 
provision to that effect was reserved 
in company's franchise by force of 
law.—City of Texarkana, Tex. v. Ar¬ 
kansas, Louisiana Gas Co., supra. 

5. Ohio.—^United Fuel Gas Co. v. 
City of Ironton, 140 N.E. 884, 107 
Ohio St. 173, 29 A.L.R. 342. 
Depriving comnaission of jurisdiction 
Since neither city nor utility may 
contract for the price of gas for a 
longer term than ten years, a munic¬ 
ipality cannot by providing in its 
franchise ordinance that the rate is 
to be subject to the provisions of the 
statutes, deprive the public utilities 
commission of jurisdiction to hear an 
appeal by the utility from an ordi¬ 
nance fixing rates, notwithstanding 
that Gen.Code § 614—44 was enacted 
after adoption of the ordinance.— 
Village of New Boston v. Public Util- 
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Ities Commission, 140 N.E. 607, 108 
Ohio St. 352. 

6 . U.S.—City of Tulsa v. Oklahoma 
Natural Gas Co., D.C.Okl., 4 P.2d 
399. appeal dismissed 46 S.Ct. 17, 
269 U.S. 627, 70 L.Ed. 896. 

Ark.—Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
162 Ark. 276. certiorari denied Cen¬ 
tral Power & Light Co. v. Town of 
Pocahontas. 43 S.Ct. 94, 260 U.S. 
765, 67 L.Ed. 498. 

Ky.—Union Light, Heat & Power Co. 
V. City of Covington, 189 S.W.2d 
64, 282 Ky, 668. 

La«—City of Shreveport v. South¬ 
western Gas & Electric Co., 92 So. 
366, 161 La 864. 

28 C.J. p 676 note 95. 

Contract not abrogated 
A contract between a city and a 
utility company that in consideration 
of a franchise the company would 
furnish the city with gas for heat¬ 
ing and illuminating its public build¬ 
ings without charge was not abrogat¬ 
ed by a general order of industrial 
court that certain rates were reason¬ 
able and might be charged to ordi¬ 
nary consumers with whom no con¬ 
tract had been made; it further ap¬ 
pearing that validity and enforce¬ 
ment of contract with city had not 
been brought to the attention of the 
industrial court, or any hearing had 
thereon, and no finding or decision 
made that it should be set aside.— 
Western Distributing Co. v. City of 
Mulvane, 227 P. 362, 116 Kan. 472. 

7 , US.—Knoxville Gas Co. v. Knox¬ 
ville, C.C.A.Tenn., 261 P. 283—Oma¬ 
ha Gas Co. v. Omaha, D.C.Neb., 249 
F. 360. 

Mont—State v. Billings Gas Co., 178 
P. 799, 56 Mont 102. 

a U.S.—Knoxville Gas Co. v. Knox¬ 
ville, C.C.A.Tenn., 261 F. 283— 
Omaha Gas Co. v. Omaha. D.C,Neb.t 
249 F. 360. 

—State V. Billings Gas Co., ITS 
P. 799, 66 Mont 302. 
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resolved in favor of the continuance of the po\ver.*> 

In the formation of a contract between a mu¬ 
nicipality and a gas company, the rule as to the ne¬ 
cessity of mutual assent of the parties obtains,and, 
although a court has power to condition relief grant¬ 
ed, it cannot make a contract for the city and the 
gas company.il Where a gas company is given the 
right to occupy city streets only with the consent of 
the municipality, the city is under no compulsion to 
grant such right, and, as the consideration thereof, 
may impose such restriction as to rates as it sees 
fit;i2 and when the gas company signifies its as¬ 
sent to and acceptance thereof, a contract is there¬ 
by entered into binding alike on the municipality 
and on the gas company,13 in the absence of fraud. 
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duress, or imposition,!^ or lack of mutiinlity.i-'* If 
the ordinance is not accepted by the companj’, the 
power of the municipality to regulate the rates is as 
ample as if the ordinance contained no such provi¬ 
sion.!® An acceptance may be implied from the cir¬ 
cumstances,!' unless acceptance in writing is ex¬ 
pressly required by statute or the ordinance granting 
the franchise or both.!® Failure formally to accept 
the terms of the ordinance cannot relieve the com¬ 
pany from its obligations after enjoying all the priv¬ 
ileges granted by the ordinance for a long period of 
time.!^ 

The parties to the contract may by mutual agree¬ 
ment subsequently modify or abrogate it;20 and 
their action in this respect is not open to attack 


Okl.—Sapulpa v. Oklahoma Natural 
Gas Co., 192 P. 224, 79 Okl. 196. 

9. U.S.—^Knoxville Gas Co. v. Knox¬ 
ville. C.C.A.Tenn.. 261 F. 283. 

Mont.—State v. Billings Gas Co., 173 
P, 799, 55 Mont, 102. 

10. Acceptaaoe 

A rate ordinance requiring certain 
free service to the city is not bind¬ 
ing on the company where it did not 
accept it.—City of Zanesville v. Ohio 
Fuel Gas Co., 28 N.B.2d 949, 64 Ohio 
App. 440. 

Consent decree entered in rate 
controversy between city and - gas 
company containing agreement be¬ 
tween city and company providing 
that company should promulgate 
initial schedule of rates but not de¬ 
termining what rates would be and 
containing no schedule was of no 
effect as an agreement fixing rates. 
—City of Detroit v. Public Utilities 
Commission, 286 N.W. 368, 288 Mich. 
267. 

Contract under coercion. 

Where the gas company is unwill¬ 
ing to contract with a city for sup¬ 
plying gas on terms offered by the 
city, the city cannot coerce the com¬ 
pany into entering Into a contract 
with it—City of Ludlow v. Union 
Light. Heat & Power Co., 22 S.W.2d 
909, 231 Ky. 813. 

Intent to contract 
In order for an ordinance to con¬ 
stitute a contract fixing a maximum 
rate, the intention so to contract 
must clearly and unmistakably ap¬ 
pear. In the particular case, the in¬ 
tent to contract was held to be pres¬ 
ent,—St. Cloud Public Service Co. v. 
City of St. Cloud, Minn., 44 S.Ct. 492, 
265 U.S. 362. 68 L.Bd. 1050. 

11. Ky.—^Kentucky Utilities Co. v. 
City of Paris, 36 S.W.2d 873, 237 
Ky. 488. 

19. Mich.—City of Detroit v. 3?ublic 
Utilities Commission, 286 N.W. 368, 
288 Mich. 267. 

28 C.JF. p 676 note 88. 


13. U.S.—St. Cloud Public Ser\'ice 
Co. V. City of St. Cloud, Minn., 44 
S.Ct. 492, 265 U.S. 352, 68 L.Ed. 
1060—Nebraska Gas & Electric Co. 
V. City of Stromsburg, C.C.A.Neb.. 
2 P.2d 518. 

Neb.—City of University Place v. 
Lincoln Gas & Electric Light Co., 
191 N.W. 432. 109 Neb. 370. 

28 C.J. p 575 note 85. 

Consideration 

Grant of the franchise is consider¬ 
ation for the undertaking of the 
utility to maintain the prescribed 
rates until they are altered by the 
exercise of the power reserved by 
the municipality to regulate the 
rates.—City of Texarkana, Tex., v. 
Arkansas, Louisiana Gas Co., Tex., 59 
S.Ct. 448, 306 U.S. 188, 620, 83 L.Bd. 
598, reversing, C.C.A., Arkansas, 
Louisiana Gas Co. v. City of Tex¬ 
arkana, Tex., 97 F.2d 5, certiorari 
granted City of Texarkana, Tex., v. 
Arkansas Louisiana Gas Co., 59 S.Ct 
94. 305 U.S. 584, 83 L.Ed. 369. 
Ijegislative ratification 
Where a city without the right so 
to do entered into a contract with a 
gas company fixing the maximum 
rates to be charged by the company, 
the legislature by ratifying such 
contract could make it an irrevoca¬ 
ble contract with the same force and 
effect as if the statute authorizing 
the city to regulate rates had been 
enacted cotemporaneously with ordi¬ 
nance granting the company the 
franchise fixing the rates, sines' the 
company, having accepted the agree¬ 
ment and received the benefits, could 
not complain of its subsequent legis¬ 
lative sanction and ratification.— 
Sumter Gas & Power Co. v. City of 
Sumter, C.C.A.S.C., 283 F. 931, motion 
granted 45 S.Ct. 11. 266 U.S. 639, 
69 L.Ed. 482. 

Where municipality is 'wiihont 
power to regulate rates and, not¬ 
withstanding this, passes an ordi¬ 
nance purporting to regulate them, 
which is accepted by the company, 
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such ordinance will constitute a bind¬ 
ing contract between the munici¬ 
pality and the company.—Frankfort, 
Ky., Natural Gas Co. v. City of 
Frankfort, 263 S.W. 710, 204 Ky. 254. 
14u N.D.—Bismarck Gas Co. v. Bur¬ 
leigh County Dist. Ct., 170 N.W. 
878, 41 N.D. 3S5. 

15. Eight to revise 
Contract between city and gas and 
electric company, fixing maximum 
rates for turenty-year period, under 
Hev.St.1913 5 6019, and giving the 
city the right at four different times 
during such period, on specified 
dates, to move for a revision of such 
rates, was void for lack of mutuality 
as to provisions fixing maximum 
rates. Such a contract will not be 
enforced against company, on theory’ 
that it has been partially performed 
by company, since city has not been 
misled, and doctrine of estoppel does 
not apply.—^Nebraska Gas & Electric 
Co. V. City of Stromsburg, C.C.A.Neb., 

2 F.2d 518. 

16w Ohio.—^Newcomerstown v. Con¬ 
solidated Gas Co., 127 N.E. 414, 100 
Ohio St. 494—Cincinnati v. Public 
Utilities Commission, 121 N.E. 6SS. 
98 Ohio St. 320, 3 A.L.R. 705—State 
V. Ironton Gas Co., 37 Ohio St. 45. 
17- Kan.—Moline v. Moline Drill¬ 
ing & Development Co., 131 P. 1189, 
89 Kan. 670. 

18. Ohio.—Newcomerstown -v. Con¬ 
solidated Gas Co., 127 N.E. 414, 100 
Ohio St. 494. 

19- Kan.—^Moline v, Moline Drilling 
& Development Co., 131 P. 1189, 89 
Kan. 670. 

20. Ohio.—Phelps v. Logan Natural. 
Gas & Fuel Co., 128 N.E. 68, 101 
Ohio St. 144. 

Ihorease 

It is within the power of the board 
of trustees of a town to pass ordi¬ 
nances amending a gas company’s 
franchise so as to increase the rates 
which might be charged by the gas 
company during the life of the origi- 
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by an individual taxpayer or consumer suing either 
ir his personal right or on behalf of the public.^^ 

Construction, As to the canons of construction, 
there is no difference between the contracts of a mu¬ 
nicipality with a gas company relative to rates and 
other contracts.22 They must, like all other con¬ 
tracts, be given a reasonable construction ;23 and, 
where the terms used are defined by the contract 
itself, that definition must be followed.^^ 

Enforcement, A contract between a city and a 
gas company, relative to the rate to be charged, 
may be enforced either by the city,25 for the bene¬ 
fit of its inhabitants,26 or by private consumers.27 


c. AdministratiYe Regulatory Bodies 

(1) In general 

(2) Proceedings before commission 
(1) In General 

The power to regulate gas rates and charges may 
be delegated to an administrative regulatory body. Such 
an administrative agency can exercise such powers, and 
only such powers, as are delegated to it. 

No state administrative body has power to regu¬ 
late rates for gas companies unless authorized to do 
so by constitutional or statutory provision.28 The 
legislature, however, may delegate the right to fix 
rates for a specified service to an administrative 
body such as a public service commission, to con¬ 
form to a standard established by the legislature,2® 


nal franchise, which ordinances, 
when accepted by the company, be¬ 
came a contract for the increased 
rates.—Johnson County Gas Co. v. 
Stafford. 248 S.W. 515, 198 Ky. 208. 
ConsldexatioiL 

Where it appeared that a gas 
company was losing money and could 
probably not continue to operate, or 
would be forced Into bankruptcy, if 
the rates were not Increased, the In¬ 
terest of the public in continuance 
of the service was a good and valid 
consideration for the enactment by 
the board of trustees of ordinances 
amending the franchise so as to per¬ 
mit the company to charge Increased 
rates.—^Johnson County Gas Co. v. 
Stafford, supra. 

EvideiLoe that a gas company had 
never been able to earn a fair return 
on its actual investment in addition 
to a reasonable replacement fund, 
and that the cost of operation of its 
works had been greatly Increased dur¬ 
ing the war years, showed that in¬ 
creased rates grranted by ordinances 
amending the franchise were Just 
and reasonable.—Johnson County Gas 
Co. V. Stafford, supra. 

21. Ohio.—^Phelps v. Logan Natural 
Gas & Fuel Co., 128 N.E. 58, 101 
Ohio St. 144. 

22. U.S,—City of Texarkana, Tex., 
V. Arkansas, Louisiana Gas Co., 
Tex., 69 S.Ct. 448, 306 U.S. 188, 620, 
83 L.Bd. 598, reversing, C.C.A., Ar¬ 
kansas, Louisiana Gas Co. v. City 
of Texarkana, Tex., 97 F.2d 5, cer¬ 
tiorari granted City of Texarkana, 
Tex., V. Arkansas Louisiana Gas 
Co., 59 S.Ct. 94, 306 U.S. 584, 83 
LEd. 369—^Nebraska Gas & Elec¬ 
tric Co. V. City of Stromsburg, C.C. 
A.Neb., 2 P.2d 618. 

Ky.—^Union Light, Heat & Power Co. 
V. Toung, 142 S.W. 692, 146 Ky. 
430. 

Ihiration of rate 

An ordinance reciting the purpose 
of construing the original franchise 
respecting the gas company's right 


to lay a main pipe for carrying gas. 
and providing that the company 
should, in consideration of such right, 
furnish gas at a certain rate, did not 
reaulre the company to furnish gas 
at that rate after the expiration of 
the original franchise.—City of Cov¬ 
ington V. Union Light, Heat & Pow¬ 
er Co., 49 S.W.2d 580, 243 Ky. 691. 
Pressure basis 

- Buying and selling contract for 
gas at so much per thousand cubic 
feet without specifying pressure ba¬ 
sis will be upheld without requiring 
pressure basis in action for injunc¬ 
tive relief to prevent gas from being 
cut off for refusal of plaintiff to pay 
for gas estimated on pressure basis. 
—Beauchamp v. Town of Hallett, 241 
P. 161, 115*Okl. 27. 

Sight of consumer 

Consumer, being only beneficiary 
under contract fixing gas rate, can 
claim no higher rights under con¬ 
tract than city and gas company's 
assignor who executed contract, and, 
where a lower rate fixed was result 
of mutual mistake, he was bound by 
voluntary reformation of contract 
fixing higher rate, entered into in 
good faith.—Dalhart Gas Co. v. Staf¬ 
ford, TexCiv.App., 67 S.W.2d 926. 

23. Ky,—^Union Light, Heat & Pow¬ 
er Co. V. Young, 142 S.W. 692, 146 
Ky. 430. 

TWfl.’ri’mfitw rate fixed 

A franchise which permitted a gas 
company to charge a certain rate for 
its *gas at the commencement of the 
term, and not to charge more than 
a designated higher rate at any time 
during the term, was manifestly not 
intended to give the gas company an 
arbitrary right to Increase its rates 
to the maximum rate after the expira¬ 
tion of the period designated as the 
commencement of the term, but gave 
it such right only in the event that 
the lower rate should prove, on ex¬ 
perience, to be insufficient to jrield a 
reasonable profit.—^Frankfort, Ky., 
Natural Gas Co. v. City of Frankfort, 
263 aw*. 710, 204 Ky. 254. 
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Bate to conform to that of another 
city 

Where city's gas franchise pro¬ 
vided rates should conform to those 
of neighboring cities, gas company 
could raise city's rates to conform 
with temporary contingent rates in 
neighboring cities.—^Kentucky Utili¬ 
ties Co. V. City of Paris, 35 S.W.2d 
873, 237 Ky. 488. 

24. Ky.—^Union Light, Heat & Pow¬ 
er Co. V. Toung, 142 S.W. 692, 146 
Ky. 430. 

25. Ind.—Muncie Natural Gas Co. v. 
Muncie, 66 N.E. 436, 160 Ind. 97, 
60 L.R.A 822. 

26. Ind.—Muncie Natural Gas Co. v. 
Muncie, supra. 

28 C.J. p 576 note 8. 

27. La.—^Henderson v. Shreveport 
Gas, Electric Light & Power Co., 
63 So. 616, 134 La. 39, 61 L.R.A.N. 
a, 448. 

28 C.J. p 676 note 9. 

2a “Other transmission companies” 
Local gas companies are not '^oth¬ 
er transmission companies" within 
constitutional provision for regula¬ 
tion of rates thereof by corporation 
commission.—^La Follette v. Albu¬ 
querque Gas & Electric Co.'s Rates, 
17 P.2d 944, 37 N.M. 67, followed in 
Citizens of Santa F6 v. New Mexico 
Power Co., 17 P.2d 946. 37 N.M. 61. 
29. Okl.—Western Oklahoma Gas & 
Fuel Co. v. City of Duncan, 251 P. 
37, 120 Okl. 206. 

28 C.J. p 676 note 11. 

Statrites held valid 

(1) Statute transferring Jurisdic¬ 
tion from corporation commission to 
railroad commission, containing a 
general exception that railroad com¬ 
mission shall have no Jurisdiction to 
modify existing contracts for supply¬ 
ing gas.—^Arkansas Natural Gas Co. 
V. Arkansas Railroad Commission. 
Ark., 43 S.Ct 387, 261 U.S, 379, 67 
L.Bd. 706. 

(2) Statute subjecting gas utilities 
to regulation and control by railroad 
commission.—City of Denison v. Mu- 
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especially where it appears that no uniform rate of ; 
charges can be established throughout the state that 
will be just or reasonable, and that an approxima¬ 
tion of a reasonable tariff will require special rates 
to be prescribed for many different Iocalities.3^> The 
powers and jurisdiction of such a state regulatory 
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body are conferred by statute, and it may exercise 
such powers and jurisdictions over such matters, as 
are so conferred but it possesses no authority 
other than that thus vested in it,^- either expressly 
or implicdly,^’^ and the legislature may, within con¬ 
stitutional limits, withhold from the commission 


nicipal Gas Co., Civ.App.. 257 S.W. 
616. affirmed 3 S.W.2d 794, 117 Tex. 
291. 

30. N.T,—Saratoga Springs v. Sara¬ 
toga Gas, Electric Light & Power 
Co.. 83 N.E. 693, 191 N.T. 123, 18 
L.R.A.,N.S., 713, 14 Ann.Cas. 606. 

31- Mich.—City of Dearborn v. Mich¬ 
igan Consol. Gas Co., 297 N.W. 534. 
297 Mich. 388—City of Detroit v. 
Public Utilities Commission, 286 
N.W. 368, 288 Mich. 267. 

Okl.—Okmulgee Gas Co. v. Corpora¬ 
tion Commission, 220 P. 28, 95 Okl. 
213—Oklahoma Natural Gas Co. v. 
Corporation Commission of Okla¬ 
homa, 216 P. 917, 90 Okl. 84. 

Pa.—Lebanon Gas & Fuel Co. v. Pub¬ 
lic Service Commission, 82 Pa.Su- 
per. 20. 

Tex.—^United Gas Public Service Co. 
V. State, Civ.App., 89 S.W.2d 1094, 
affirmed United Gas Public Service 
Co. V. State of Texas, 58 S.Ct. 483, 
303 U.S. 123, 625, 82 L.Ed. 702. 
Creation of new commission 
Where a commission, after assump¬ 
tion of Jurisdiction and commence¬ 
ment of proceedings to determine 
reasonableness of city gate charge 
for gas, and while legality of pre¬ 
liminary order making finding as to 
reasonableness of city gate charge 
was being tested in court, was abol¬ 
ished, and a new commission was cre¬ 
ated with same powers, authority, j 
and Jurisdiction, the new commission 
was authorized to carry on proceed¬ 
ings after Judicial determination of 
validity of preliminary order and de¬ 
termination that enforcement of pre¬ 
liminary order was improperly en¬ 
joined.—State ex rel. Steiger v. Cap¬ 
ital Gas & Electric Co., 33 P.2d 731, 
139 Kan. 870. 

Keeping of books 

Railroad commission may require 
gas pipe line company engaged in 
producing, transporting, distributing, 
and selling gas to public to keep 
books segregating various phases of 
its business and to charge each phase 
with expenses incurred therein, so 
that any other phase of its business 
may be properly regulated and con¬ 
trolled by authorities given power 
so to do.—State v. Public Service 
Corporation of Texas, Tex.Civ.App., 
88 S.W.2d 627. error refused. 

“Public,” within statute giving rail¬ 
road commission control of affairs 
of gas utilities pertaining to gas 
business in all their relations to the 
“public,” includes not merely inhab¬ 
itants of sparsely settled communities 


and unincorporated villages such as , 
are so located as to avail themselves j 
of utility service, but includes far j 
greater portion of the “public” resid- i 
ing within larger incorporated towns ! 
and cities notvrithstanding the Home ! 
Rule Act.—Terrell v. Community Nat- I 
ural Gas Co., Tex.Civ.App., 117 S.W. 
2d 838, error dismissed. 

Aequixing bond 

(1) The statute was held to give 
the railroad commission discretion 
as to terms of bond on gas com¬ 
pany’s appeal from ordinance reduc¬ 
ing rates, and to authorize commis¬ 
sion to allow supersedeas.—Harris 
V. Municipal Gas Co., Tex.Civ.App., 
69 S.W.2d 355, error dismissed. 

(2) Under a statute providing that 
the commission shall determine the 
matters involved in the appeal with¬ 
in sixty days or such further time as 
shall be agreed to, the fact that 
over sixty days have gone by with¬ 
out determination of the appeal can¬ 
not affect the question of the right 
to order a supersedeas bond at the 
beginning of the sixty days.—^Har¬ 
ris V. Municipal Gas Co., supra. 
Service charge 

(1) Under some statutes, the public 
I service commission has the power to 

authorize a gas company to make a 
service charge of uniform amount 
against each of its patrons in addi¬ 
tion to the charge for manufactured 
gas; but the commission is not re¬ 
quired so to do. If the portion of 
the service charge permitted by the 
commission constituted a rent on the 
gas meter prohibited by statute, that 
objection would not Invalidate the 
service charge as a whole where the 
Invalid portion could be easily com¬ 
puted*—City of Rochester v. Roches¬ 
ter Gas & Electric Corporation, 134 
N,B. 828, 233 N.T. 39, reversing 191 
N.Y.S. 919, 199 App.Div. 944. 

(2) Public utilities department’s 
order permitting gas company to in¬ 
clude service charge was held not un¬ 
lawful—Grant v. Department of Pub¬ 
lic Utilities, 180 N.B. 604, 279 Mass. 
38. 

32. U.S.—Brooklyn Union Gas Co. v. 
Prendergast, D.C.N.T., 7 P.2d 628, 
modified on other grounds Ottinger 
V. Brooklyn Union Gas Co., 47 S. 
Ct. 199, 272 U.S. 679, 71 L.Ed. 421. 
Ky.—^Peoples Gas Co. of Kentucky v. 
City of Barbourvllle, 165 S.W,2d 
667, 291 Ky. 805. 

Mich.—^Taylor v. Michigan Public 
Utilities Commission, 186 N.W. 485, 
217 Mich. 400. 
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Okl.—Wagoner Gas Co. v. State, 23 
P.2d 645, 164 Okl. 159. 

28 C.J. p 577 note 14. 

Agent of legislature 

Commission acts as agent of leg¬ 
islature, with no pow'er except that 
given by statute.—Harris v. Munici¬ 
pal Gas Co., Tex.Civ.App., 59 S.W.2d 
355, error dismissed. 

Biscrlmlxiation 

Where the general statutory pur¬ 
pose is to compel the utility to fur¬ 
nish service to all the inhabitants of 
the district which it professes to 
serve at reasonable rates and without 
discrimination, the public service 
commission cannot set aside the util¬ 
ity’s rules and regulations as to cer¬ 
tain individuals and maintain them 
in force as to the public generally. 
—State ex rel. St. Louis County Gas 
Co. V. Public Service Commission of 
Missouri, 286 S.W. 84, 315 Mo. 312. 
Inteznal management 

The commission has no jurisdiction 
over the internal management of the 
utility company, as, for instance, the 
amount of discount allowable to In¬ 
sure prompt payment of bills.—Unit¬ 
ed Fuel Gas Co. V. Railroad Commis¬ 
sion of Kentucky, D.C.Ky., 13 P.2d 
510, affirmed 49 S.Ct. 150, 278 U.S. 
300, 73 L.Ed. 390. 

Xiocal authority 

Under some statutes the railroad 
commission has no Jurisdiction over 
the rates of natural gas companies 
in any city where the rates are regu- 
^ lated by local authority, or where 
the city has the power of regulation. 
—^Kentucky Power it Light Co. v. 
City of Maysville, D.C.Ky.. 36 P.2d 
816. 

Beadiness to serve charge 

(1) Public utilities commission was 
without Jurisdiction to authorize a 
“readiness to serve charge.”—^Ash¬ 
tabula Gas Co. V. Public Utilities 
Commission, 133 N.E. 915, 102 Ohio 
St. 678, 20 A.L.R. 217. 

(2> Where the court has held that 
a gas company was not entitled to 
make a certain “readiness to serve 
charge.” the public utilities commis¬ 
sion was without Jurisdiction to make 
any order with respect to the return¬ 
ing of the fund so collected.—City 
of Lima v. Public Utilities Commis¬ 
sion, 140 N.E. 147, 106 Ohio St. 379. 

33. N.Y.—^People v. Public Serv. 

Commn., 120 N.E. 132, 224 N.Y. 156. 
Okl.—Oklahoma City v. Corporation 
Commn., 195 P. 498, 80 Okl. 194. 

28 C.J. p 577 note 15. 
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such power or jurisdiction as its wisdom or choice 
may determine.34 

A commission having full power to deal with the 
subject of rates may, from time to time, and when 
the circumstances require it, revise the schedules of 
rates,35 and may increase them when they are un¬ 
reasonably low,36 as well as reduce them when they 
are unreasonably high.37 During the suspension of 
an order fixing a lower rate to test the feasibility of 


such rate, the company is entitled to adhere to its 
former rate,38 

Although where such power is granted by stat¬ 
ute to the commission it is not bound by contracts 
as to rates between the gas company and consum¬ 
ers, at least where such contracts were entered into 
subject to the reserved regulatory power of the 
state,39 unless a contrary intention appears in the 
statute, the commission cannot fix a rate in excess 


xrecessary autlioxity 

Statutory authority of rate-making 
authorities to determine Just and rea¬ 
sonable rates for gas carries with it 
all powers necessary or proper to 
execution of authority.—State v. Pub¬ 
lic Service Corporation of Texas, 
Tex.Civ.App., 88 S.W.2d 627, error 
refused. 

34. K.T.—^People v. Public Serv. 
Commn.. 120 N.E. 132, 224 N.T. 166. 

28 C.J. p 577 note 16. 

35. Mo.—State ex rel. City of St. 
Joseph V. Busby, 274 S.W. 1067. 

N.Y.—^Pavilion Natural G-as Co. v. 
Hurst, 206 N.T.S. 847, 123 Misc. 
477. 

Okl.—Western Oklahoma Gas & Fuel 
Co. V. City of Duncan, 251 P. 37, 
120 Okl. 206—Oklahoma Natural 
Gas Co. V. State, 236 P. 893, 110 
Okl. 297, error dismissed and cer¬ 
tiorari denied Phillips v. State of 
Oklahoma. 47 aCt. 588, 274 U.S. 
721, 71 Ii.Bd. 1324. 

Pa.—^Peoples Natural Gas Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 14 A.2d 133, 141 Pa.Super. 
5—^Liemley v. Waynesburg Home 
Gas Co., 86 Pittsb.Leg.J. 602. 

28 .C.J. p 677 note 21. 

Bisoount for inefELcient service 

Where a gas company is allowed a 
maximum rate based on adequacy of 
service and quantity furnished, and 
its efhciency is not maintained during 
the winter months, the commission 
may order it to discount bills for 
such months by a certain per cent 
and to apportion maximum rates ac¬ 
cording to efficiency of service and 
quantity, if practicable. If discount 
ordered bears fair relation to Inefli- 
ciency of service.—Oklahoma Natural 
Gas Co. V. State, 188 P. 338, 78 OkL 
6 . 

Duty 

(1) Corporation commission had 
duty of adjusting rates on showing 
that public utility was furnishing 
natural gas to certain industrial con¬ 
sumers at cheaper rate than to oth¬ 
ers.—Oklahoma Gas & Electric Co. 
V. Wilson & Co., 288 P. 316, 146 Okl. 
272. 

(2) The public utilities commission 
is authorized to adjudicate the rate 
base as well as to fix fair rate of re¬ 
turn to investors and to establish a 
reasonable charge to the consumer. 
The duty of the commission to act 


fairly and justly to the utility com¬ 
pany as well as to the public is of 
paramount importance.—In re Estab¬ 
lishing a Rate Base for the Hono¬ 
lulu Gas Co., 33 Hawaii 487. 
Temporary rates 

The commission has power to fix 
temporary rates. 

Kan.—^Elliott v. Empire Natural Gas 
Co., 266 P. 114, 123 Kan. 658. 

Okl.—^Lione Star Gas Co. v. Corpora¬ 
tion Commission of Oklahoma, 39 
P.2d 547, 170 OkL 292. 

36. Kan.—^Elliott v. Empire Natural 
Gas Co., 256 P. 114, 123 Kan. 658 
—City of Winfield v. Court of In¬ 
dustrial Relations, 207 P. 813, 111 
Kan. 680, error dismissed 44 S.Ct. 
133, 263 U.S. 680, 68 L.Ed. 603. 

N.Y.—^Public Service Commission, 
Second Dist. v. Pavilion Natural 
I Gas Co., 133 N.E. 427, 232 N.Y. 146, 
reversing 187 N.Y.S. 363, 196 App. 
Div. 534, which reversed 182 N.Y.S. 
55, 111 Misc. 692. 

Okl.—^Western Oklahoma Gas & Fuel 
Co. V. City of Duncan, 251 P. 37, 
120 Okl. 206. 

28 C.J. p 577 note 22. 

Duty 80 to do 

The corporation commission has 
power to agree to an increase of gas 
rates over those allowed by a city 
franchise, but is not compelled to 
grant increase unless the facts dis¬ 
close that the franchise contract is 
confiscatory, or that during Its en¬ 
tire term the rate will be unprofita¬ 
ble.—Okmulgee Gas Co. v. State, 204 
P. 443, 85 OkL 44. 

37. U.S.—City of Moorhea.d v. Un¬ 
ion Light, Heat & Power Co., D.C. 
Minn., 255 F, 920. 

28 C.J. p 577 note 23. 

38. Mo.—^State v. Public Serv. 
Commn., 204 S.W. 385, 275 Mo. 108. 

39. Ark.—Chambliss v. Clear Creek 
Oil & Gas Co., 266 S.W. 873, 161 
Ark. 649. 

OkL—^American Indian Oil & Gas Co. 
V. Geo. F. Collins & Co., 9 P.2d 438, 
167 Okl. 49—^Eagle-Pitcher Lead 
Co. V. Henryetta Gas Co., 239 P. 
890, 112 Okl. 66—Consumers' Gas 
Co. V. Corporation Commission, 219 
P. 126, 96 OkL 67—Southern Oil 
Corporation v. Yale Natural Gas 
Co., 214 P. 131, 89 OkL 121, affirmed 
45 S.Ct. 97, 266 U.S. 683, 69 L.Ed. 
453. 


Pa.—^Henshaw v. Fayette County Gas 
Co., 161 A. 896, 106 Pa.Super. 564. 

28 C.J. p 677 note 17. 

Contract in defeat of power 

The power of the corporation com¬ 
mission to fix and establish rates 
to be charged by public utilities can¬ 
not be defeated by a public service 
corporation and a consumer entering 
into a contract as to rates, and the 
commission has the power to fix and 
establish a different rate from that 
contracted for.—Carey v. Corporation 
Commission of Oklahoma, 33 P.2d 
788, 168 Okl. 487—^American Indian 
Oil & Gas Co. v. Geo. F. Collins & Co., 

9 P.2d 438, 157 OkL 49—Shaffer Oil 
& Refining Co. v. Creek County Gas 
Co., 246 P. 630, 114 Okl, 268. 

Deasing contract 

Under oil and gas lease, providing 
that lessee would pay rental of one 
hundred dollars per year, or fifty 
dollars and sufficient gas to heat 
and light lessor's home, lessor's elec¬ 
tion to receive gas, concurred in by 
lessee for seven years, was binding 
on both parties, and Public Service 
Commission Law was not applicable, 
contract not being for sale of gas, 
but being primarily contract of leas¬ 
ing of potential gas-producing landa 
I Even if public service commission 
has power, under Public Service Com¬ 
mission Law, to abrogate or modify 
provision of oil and gas lease re¬ 
quiring lessee to furnish lessor with 
sufficient gas to heat and light his 
home, and to fix rental in lieu there¬ 
of, such power can be exercised only 
in proceeding to which lessor is par¬ 
ty.—^Pavilion Natural Gas Co. ▼. 
Hurst, 205 N.Y.S. 847, 123 Misc. 477. 

Power to modify 

The public service commission has 
the power to modify rates fixed by 
contract between the gas company 
and the consumer.—^Allen W. Hlnkel 
Dry Goods Co. v. Wichison Indus¬ 
trial Gas Co., C.C.A.Kan., 64 P.3d 
881. 

Statute construed 

Provision of GemActs 1921 p 177 § 
22 €LS amended by Gen-Acts 1921 p 
429, § 1, creating the railroad com¬ 
mission, that commission shall have 
no power to modify or Impair any 
existing contract for supplying gas, 
simply means that the validity of 
any such contracts shall not be 
impaired, and dees not intend to 
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of that fixed by contract,^® or by statute,even ’ ized by statute to do so may disreg’ard a rate fixed 
though the statutory rate is confiscatory.■*- Under by franchise.'*® The existence of a contract for 
some statutes, a contract entered into by a munici- rates between a city and the gas company before 
pality and a gas company as to the rates and charg- the creation of a regulatory body docs not prevent 
es to be made in such municipality is not subject to such body from changing the rates over the objec- 
review by the state regulatory body, where the tion of the city.'*" 

gas company does not accept an ordinance fixing its absence of a statute conferring such pow- 

rates and charges and appeals to the commission, ^ public service commission, or similar admin- 
the commission is authorized to fix a just and rea- istrative body, does not have jurisdiction to fix pric- 
sonable rate.^^ ^A^here, however, such power has es and make rates to be charged by producers of 
been reserved to the state,a commission author- gas who sell their product at the point of origin to 


grlve to such contracts any validity 
or continuing force which they did 
not have at passage of act; and pow¬ 
er to enforce rate-fixing contracts 
previously released was not preserved 
to gas company by such act.—Arkan¬ 
sas Natural Gas Co. v. Norton Co., 
263 S,W. 775, 166 Ark. 172. 

SlLTpllIS 

Public utility company cannot 
avoid or escape jurisdiction and 
control of corporation commission 
by entering into special contract with 
private manufacturing enterprises 
concerning price of gas consumed by 
such enterprises, on theory gas so 
provided is surplus, in excess of 
amount necessary to supply demands ; 
of domestic customer.—Eagle-Pitch- I 
er Lead Co. v. Henryetta Gas Co., 239 
P. 890, 112 Okl. 65. 

40. N.C.—North Carolina Public 

Sorv. Co. v. Yadkin Finishing Co., 
101 S.E, 88, 178 N,C, 646. 

Ohio.—^Lima v. Public Utilities 

Commn., 126 N.E. 318, 100 Ohio St 
416. 

28 C.J. p 577 note 18. 

41. N.T.—^Morrell v. Brooklyn Bor¬ 
ough Gas Co., 184 N.T.S. 651, 113 
Misc. 65. 

28 C.J. p 577 note 19. 

42. N.T.—Bronx Gas & Electric Co. 
v. Public Serv. Commn., 178 N.T.S. 
172, 108 Misc. 180. 

28 C.J. p 577 note 20. 

43. Xn. BUohigaiL 

(1) Under Public Utilities Commis¬ 
sion Act 5 4, 2 Comp.L. 1929 § 11009, 
if there is a valid agreement or fran¬ 
chise granted or made by a city, fix¬ 
ing or regulating rates or charges, 
the commission has no power to 
change or alter them.—City of De¬ 
troit V. Public Utilities Commission, 
286 N.W. 368, 288 Mich. 267—Lenawee 
County Gas & Electric Co. v. City of 
Adrian, 176 N.W. 690, 209 Mich. 62, 
10 A.L.R. 1328. 

<2) The commission, however, has 
jurisdiction to entertain a proceed¬ 
ing by consumers to fix rates to be 
paid a gas company whose franchise 
has expired.—City of Detroit v. Pub¬ 
lic Utilities Commission, supra— 
Walker Bros. Catering Co. v. Detroit 
City Gas Co., 203 N.W. 492, 230 Mich. 
564—Taylor v- Michigan Public Util- 

38 CJr.S.—43 


Ities Commission, 186 N.W. 485. 217 
Mich. 400. 

(3) Under franchise for supplying 
gas in city including a schedule of 
rates and containing provision for a 
discount on prompt payment of bills, 
gas company's substitution, after ex¬ 
piration of period for which rate 
schedule was to be effective, of a 
delayed payment charge in place of 
the discount-payment provision was 
not In violation of franchise, but was 
a matter affecting rates and was 
within jurisdiction of public service 
commission.—City of Dearl>orn v. 
Michigan Consol. Gas. Go., 297 N.W. 
534, 297 Mich. 388. 

44. Ohio.—East Ohio Gas Co. v. 
Public Utilities Commission. 28 N. 
B.2d 599, 137 Ohio St. 225—City of 
Greenville v. Public Utilities Com¬ 
mission of Ohio, 179 N.E. 131. 124 
Ohio St 431. 

Power of municipality to regulate 
rates as subject only to review by 
regulatory body see supra subdi¬ 
vision b (1) of this section. 

Free service 

The statute has no application to a 
provision In a rate ordinance order¬ 
ing the furnishing by natural gas 
company of free service to city,— 
City of Zanesville v. Ohio Fuel Gas 
Co., 28 N.E,2d 949, 64 Ohio App. 440. 
IflOnimnm charge 

Where city by ordinance has pro¬ 
vided that gas company may fix and. 
collect the minimum charge per 
month from each consumer, and gas 
company has appealed from such or¬ 
dinance to public utilities commis¬ 
sion, the minimum charge is part of 
the rate appealed from, and the ju¬ 
risdiction of the commission over 
the subject of rates Includes the rate 
on the minimum charge.—City of 
Lima v. Public Utilities Commission, 
140 N.E. 147, 106 Ohio St. 379. 

Sate pending hearing | 

<1) Pending such a hearing and 
final determination, the immediately 
previous effective rate may be 
charged if the utility enters into an 
undertaking as provided by statute. 
—^East Ohio Gas Co. v. Public Utili¬ 
ties Commission, 28 N.B.2d 699, 137 
Ohio St. 226. 

(2) The commission can make its 
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order effective retroactively by or¬ 
dering refunds of charges in excess 
of the substituted rates.—Public Util¬ 
ities Commission of Ohio v. United 
Fuel Gas Co., Ohio. 63 S.Ct. 369. 317 
U.S. 456, 87 LEd. -rehearing de¬ 

nied 63 S.Ct. 557, and affirming, D.C., 
United Fuel Gas Co. v. Public Utili¬ 
ties Commission of Ohio. 46 F.Supp. 
309. 

(3) Public utilities commission was 
without jurisdiction to fix temporary 
natural gas rates, where utility had 
appealed from ordinance fixing rates, 
given bond, and elected to charge in¬ 
terim* rates in accordance with stat¬ 
ute.—City of Cleveland v. Public 
Utilities Commission of Ohio, 183 N. 
E. 924, 126 Ohio St. 91. 

The home rule provision of the 
Constitution is not effectiv’e to de¬ 
prive the public utilities commission 
of its statutory Jurisdiction in cas¬ 
es where the gas rates enacted by a 
municipality have not been accepted 
by the utility company and the con¬ 
tractual relation therefore has not 
been established.—City of Lima v. 
Public Utilities Commission, 140 N. 
E3. 147. 106 Ohio St. 379. 

Waiver 

Such appeal does not constitute a 
waiver of the right to charge and 
collect such rate as may be finally 
established as fair and reasonable. 
—East Ohio Gas Co. v. Public Utili¬ 
ties Commission, 28 N.E.2d 599, 137 
Ohio St. 225. 

45. N.Y.-—Public Service Commis¬ 
sion, Second Dlst., v. Pavilion Nat¬ 
ural Gas Co., 133 N.E. 427, 232 N. 
Y. 146, reversing 187 N.T.S. 363, 
195 App.Div. 534, which reversed 
182 N.T.S. 55, 111 Misc. 692. 

Okl.—Gal breath v. Oklahoma Natural 
I Gas Co., 264 P. 878, 130 Okl, 34. 

46. Okl.—^Western Oklahoma Gas 
Fuel Co. V. City of Duncan, 251 P. 
37, 120 Okl. 206—Consumers' Gas 
Co. V. Corporation Commission, 219 
P. 126, 95 Okl. 57. 

47- Kan.—Elliott v. Empire Nat¬ 
ural Gas Co., 256 P. 114, 123 Kan. 
558—City of Winfield v. Court of 
Industrial Relations, 207 P. 813, 111 
Kan. 680, error dismissed 44 S.Ct. 
133, 263 U.S. 680, 68 HEd. 503. 
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distributing companies,^® and such power is not to 
be taken as conferred by implication.^^ This does 
not mean, however, that a public service commis¬ 
sion, or other administrative body, in fixing gas 
rates, as it is empowered to do, cannot inquire into 
the reasonableness or unreasonableness of contracts 
under which a gas distributing company purchases 
gas.50 Under some statutes, if the contract price 
paid by the distributing company exceeds a just and 
reasonable one, the contract may be found not to be 
in the public interest, and the public service com¬ 
mission has authority to disapprove of it.®i Under 
some constitutional and statutory provisions, if a 
company selling gas to a distributor is a public serv¬ 
ice company, it is subject to the jurisdiction of the 
state regulatory body,52 and where the local dis¬ 
tributing company and transporting company are 
affiliates, authority is delegated to investigate the 
affiliated transportation company for the purpose of 
ascertaining whether or not the price paid by the 
local distributing company is reasonable.53 Under 
some statutes where the gas supplied to a city in the 
state through a local distributing company is fur¬ 
nished by a gas transportation and sales company 
which has its chief source of supply in another 
state, and which similarly transports and delivers 


gas to many other cities in the state, the rates and 
service in such city are subject to the original ju¬ 
risdiction of the state regulatory body, and are not 
subject in the first instance to city control.54 

Under some statutes, a gas company cannot 
change a gas rate except on the order of the public 
service commission.55 The appointment of a re¬ 
ceiver to carry on the business of a gas company 
does not withdraw it or its receiver from the control 
of the public service commission.56 The receiver 
cannot change rates fixed by the commission with¬ 
out its permission ;57 but, when the legal rates 
charged by the receiver have been enjoined by a 
court of competent jurisdiction, the receiver may 
put into effect rates to be charged until the commis¬ 
sion establishes a new rate.^s 

Natural Gas Act. The Natural Gas Act of 1938, 
IS U.S.C.A. § 717 et seq, preempted the regulatory 
powers over the transportation and sale of natural 
gas in interstate commerce.^® It is clear that con¬ 
gress meant to create a comprehensive scheme of 
regulation which would be complementary in its op¬ 
eration to that of the states, without any confusion 
of functions.®® The federal power commission ex¬ 
ercises jurisdiction over matters in interstate and 
foreign commerce, to the extent defined in the act,®^ 


48. Tex.—^Humble Oil & Kefiningr Co. 
V. Railroad Commission of Texas, 
128 S.W.2d 9, 133 Tex. 330, revers- 
ingr Railroad Commission of Texas 
V. Humble Oil & Refining Co., Civ. 
App., 101 S.W.2d 614. 

49. Tex.—^Humble Oil & Refining Co. 
V. Railroad Commission of Texas, 
supra. 

50. Tex.—^Humble Oil & Refining Co. 
V. Railroad Commission of Texas, 
supra. 

51. N.T.—^Application of Republic 
Light, Heat & Power Co., 38 N.T. 
S.2d 302, 265 App.Div. 74. 

Sxtent of power 

The commission is not given un¬ 
limited authority to declare the mat¬ 
ters and things in the public inter¬ 
est. The just and reasonable charge 
is the determining factor as to 
whether the contract is in the pub¬ 
lic interest. The commission has 
no power to determine that a con¬ 
tract is not in the public interest 
simply if it permits gas to be sold 
to an industry for industrial use.— 
Application of Republic Light, Heat 
& Power Co., supra. 

58. Okl.—Carey v. Corporation Com¬ 
mission of Oklahoma, 33 P.2d 788, 
168 Okl. 487. 

58. Okl.—^Lone Star Gas Co. v. Cor¬ 
poration Commission of Oklahoma, 
39 P.2d 547, 170 OkL 292. 

54b Kan.-—City of WlnfieM v. Court 


of Industrial Relations, 207 P. 813, 
111 Ks.n. 580, error dismissed 44 S. 
Ct 133, 263 U.S. 680, 68 L.Bd. 503. 

55- Kan.—^Empire Natural Gas Co. 
V. Thorp, 246 P. 1058, 121 Kan. 116. 

58. Kan.—State v. Plannelly, 152 P. 
22, 96 Kan. 372. 

57- Kan.—State v. Independence Gas 
Co., 172 P. 713, 102 Kan. 712—State 
V. Landon, 166 P. 1111, 100 Kan. 
593. 

58- Kan.—State v. Independence Gas 
Co., 172 P. 713, 102 Kan. 712. 

59. Pa.—^Peoples Natural Gas Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 14 A.2d 133, 141 Pa.Super. 
6 . 

Embryoslo proceedings 

Where, at the date of the enact¬ 
ment of the Natural Gas Act, pro¬ 
ceedings before a state regulatory 
body against a foreign gas company 
transporting gas into the state for 
sale to a local utility was still in 
an embryonic stage, and the regula¬ 
tory body had not done more than 
assert its Jurisdiction over the com¬ 
pany’s rate and had not held hearings 
or made findings, its orders were to 
be treated, for purpose of determin¬ 
ing whether they were in confilct 
with federal laws, as if they had been 
made after the enactment of the act. 
—Public Utilities Commission of 
Ohio v. United Fuel Gras Co., Ohio, 
63 S.Ct- 369, 317 U.S. 466, 87 L.Bd. 
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-i rehearing denied 63 S.Ct. 657, 

and affirming, D.C., United Fuel Gas 
Co. V. Public Utilities Commission of 
Ohio, 46 P.Supp. 309. 

XTatural Gas Act held constitutional 

U. S.—^Federal Power Commission v. 
Natural Gas Pipeline Co. of Ameri¬ 
ca, 62 S.Ct. 736, 315 U.S. 575, 86 
L.E!d. 1037, reversing, C.C.A, Nat¬ 
ural Gas Pipeline Co. of America v. 
Federal Power Commission, 120 P. 
2d 625, certiorari granted 62 S.Ct 
91, 314 U.S. 693, 86 L.Ed. 478, and 
Federal Power Commission v. Nat¬ 
ural Gas Pipeline Co. of America, 

62 S.Ct 91, 314 U.S. 593, 86 L.Ed. 
478. 

Sales for shipment across state lines 
The Natural Gas Act giving fed¬ 
eral power commission jurisdiction 
over sales of gas in interstate com¬ 
merce for resale confers authority to 
regulate sales for shipment across 
state lines.—Peoples Natural Gas Co. 

V. Federal Power Commission, 127 F. 
2d 163, 76 App.D.C. 235, certiorari de¬ 
nied 62 S.Ct 1298, 316 U.S. 700, 86 
L.Ed. 1769. 

©a U.S.—Public Utilities Commis¬ 
sion of Ohio V. United Fuel Gas 
Co., Ohio, 63 S.Ct 369, 317 U.S. 
466, 87 L.Ed. -rehearing denied 

63 S.Ct 667, and affirming, D.C.. 
United Fuel Gas Co. v. Public Util¬ 
ities Commission of Ohio, 46 P. 
Supp. 309. 

BL U.S.—PubUo Utilities Commls- 
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and local matters are left to the state regulatory 

bodies.®^ 

(2) Proceedings before Commission 
Proceedings before an administrative body must be 
in substantial compliance with statutory requirements. 

A State regulatory body, such as a public service 
commission, in gas rate proceedings must, in the 
exercise of its powers, conform substantially to the 
procedure prescribed in the act of its creation, or 
that of the general law as far as it is applicable.®^ 
Under some statutes, the duties of a public service 
commission in passing on a rate application are: 
(1) The ascertainment of the fair value for rate¬ 
making purposes of the property of the gas com¬ 
pany used and useful in furnishing gas to its pa- 
trons.®^ (2) The fixing of the rate or per cent, the 
gas company should receive on the present fair val¬ 
uation of its property after deducting cost of op¬ 
eration and any other legitimate expenses.®® (3) 
The amount per thousand cubic feet to be paid by 
consumers in order to raise the necessary funds to 


pay all cost and expenses and the compensation to 
be received by the gas company.®® A duty is im¬ 
posed on the commission to see that rates are not 
only fair and just, but equal and without discrimi¬ 
nation.®" 

Filing, publication, and posting of rates. Under 
particular statutes, in the absence of a regulatory 
ordinance of the city to be served, or contract be¬ 
tween the company and the city, prescribing the 
rates to be charged, a gas company may have the 
right to file with the proper state administrative 
body a schedule carrying its rates and charges;®® 
or a gas company may have a right to file a new 
tariff or schedule of rates notwithstanding the pend¬ 
ency of other rate proceedings.®® 

Hozc' initiated. Where the statute so permits, the 
commission may on its own motion initiate proceed¬ 
ings to raise or lower gas rates.^® Under some 
statutes, if consumers are not satisfied with gas 
rates fixed, their remedy is to apply to the regula¬ 
tory commission for a reduction in rates. 


Sion of Ohio v. United Fuel Gas 
Co., supra. 

62. U.S.—Public Utilities Commis¬ 
sion of Ohio V. United Fuel Gas 
Co., supra. 

63. Okl.—Community Natural Gas 
Co. V. Corporation Commission of 
Oklahoma, 76 P.2d 393, 182 Okl. 137. 

CossolidatlozL 

In proceeding to determine reason¬ 
ableness of natural gas rates, com¬ 
plaints against constituent compa¬ 
nies merged in consolidated compa¬ 
ny were properly consolidated for 
hearing and determination with the 
complaint against consolidated com¬ 
pany, where fundamental issues in 
each case were the same, and the 
evidence with respect to rate-base 
operating expenses, annual deprecia¬ 
tion, rate of return, and the like was 
relevant.—Peoples Natural Gas Co. v. 
Pennsylvania Public Utility Commis¬ 
sion, 14 A.2d 133, 141 Pa.Super. 5. 
S&joining i]LvestlgatlO]i. 

(1) Where defendant can comply 
with an order made by a state pub¬ 
lic service commission in an inves¬ 
tigation of wholesale rates for gas, 
requiring defendant to produce cer¬ 
tain evidence on a designated date 
at an expense which is not dispro¬ 
portionate to the amount of its busi¬ 
ness, there is no irreparable injury 
threatened authorizing Injunction 
against the prosecution of the inves¬ 
tigation, although, if defendant does 
not comply with the order, it will be 
subject to severe penalties.—^Petro¬ 
leum Exploration v. Public Service 
Commission of Kentucky, Ky., 58 S. 
Ct 834, 304 U.S. 209, 82 L.Ed. 1294, 
affirming, D.C., 21 F.Supp. 254, mo¬ 
tion denied 58 S.Ct. 527. 


<2) A natural gas company which 
brought suit to enjoin the Louisiana 
public service commission from at¬ 
tempting to regulate the company's 
business was not entitled to tempo¬ 
rary Injunction restraining the con¬ 
ducting of an investigation of the 
business for purpose of determining 
rates for gas transported by com¬ 
pany in intra-state commerce in Lou¬ 
isiana, because of manner and 
amount of payment of the expense of 
the investigation, in view of Louisi¬ 
ana statute providing ample means 
for contesting amount and manner of 
payment and for protecting company 
against every unreasonable action on 
part of commission.—Interstate Nat¬ 
ural Gas Co. V. Louisiana Public 
Service Commission, D.C.La., 33 F. 
Supp. 50. 

Separate hearings 

Railroad commission can fix city 
gate rates for natural gas company 
as to any city or town served by com¬ 
pany without conducting separate 
hearings as to each of such cities 
or towns and without fixing burner 
tip rates at same time and in same 
hearing.—State v. Public Service 
Corporation of Texas, Tex.Civ.App., 
88 S.W.2d 627, error refused. 

Stay of proceedingrs 

It is not improper to refuse to stay 
the proceedings where the result to 
be obtained by the stay would be of 
no benefit in the present proceedings. 
—East Ohio Gas Co. v. Public Utili¬ 
ties Commission, 28 N.E.2d 599, 137 
Ohio SL 225. 

64. OkL—Okmulgee Gas Co. v. Cor¬ 
poration Commission, 220 P. 28, 95 
OkL 213. 


65. Okl.—Okmulgee Gas Co. v. Cor¬ 
poration Commission, supra. 

66 - Okl.—Okmulgee Gas Co. v. Cor¬ 
poration Commission, supra. 

Bifferentlal is, price 

Where gas company by rates pre¬ 
scribed had created wide differential 
in price charged for natural gas de¬ 
pendent on use to which gas was to 
be put, public service commission in 
rate fixing proceeding should have in¬ 
dicated proper rates to be charged 
to prevent such differentiation from 
being discriminatory.—Pennsylvania 
Power & Light Co. v. Public Service 
Commission, 193 A. 427, 128 Pa.Super. 
195. 

67- Pa.—^Henshaw v. Payette Gas 
Co., 161 A. 896, 105 Pa.Super. 564 
—Lemley v. Waynesburg Home 
Gas Co.. 86 Pittsb.Leg.J. 602. 

68 . Ohio.—City of Cincinnati v. Pub¬ 
lic Utilities Commission of Ohio, 
150 N.E. 48, 113 Ohio St. 689. 

69. N.Y,—^Public Service Commis¬ 
sion, Second Dlst. v. Pavilion Nat¬ 
ural Gas Co., 133 N.E. 427, 232 N. 
Y. 146, reversing 187 N.T.S. 363, 
195 App.Div. 534, which reversed 
182 N.Y.S. 55, 111 Misc. 692. 

Pa.—^Peoples Natural Gas Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 14 A.2d 133, 141 Pa.Super. 
5 . 

7a U.S.—Manufacturers' Light & 
Heat Co. v. Ott, D.C.W.Va., 215 P. 
940. 

Wis.—^La Crosse v. State R. Oommn., 
178 N.W. 867, 172 Wis. 233. 

28 C.J. p ‘577 note 24. 

71* Ark.—^Twin City Pipe Line Co. 
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Parties, The commission represents the public, 
especially the consumers, in rate proceedings be¬ 
fore itJ2 Persons who are not necessary parties 
to the proceeding need not be made parties^® 
Notice and hearing. As a general rule, there must 
be due notice and an opportunity to be heard, and 
the procedure must be consistent with the essentials 
of a fair trial7^ Rate making being a legislative 
power, notice to parties affected by an order of the 
commission fixing gas rates, on the application of 
the gas company, need not be given, unless specifi¬ 
cally required by statute.*^® 


Evidence. Under some statutes, in any proceed¬ 
ing on the motion of the commission, involving any 
proposed or existing rate, or in any proceeding on 
complaint involving any proposed increase in rates, 
the burden of proof to show that the rate involved 
is just and reasonable is on the utilityJ® The com¬ 
mission may properly consider competent and rele¬ 
vant evidence bearing on the issues before it,^^ and 
it is entitled to weigh the evidence introduced 
but where it is required to exercise a judgment based 
on the evidence, it may not disregard the undisputed 
evidence and substitute therefor its opinion.*^® 


V. Chambless, 279 S.W. 1030, 170 
Ark. 4IS. 

Okl.—Shaffer Oil & Refining Co. v. 
Creek County Gas Co,, 246 P. 630, 
114 Okl. 258. 

72. Kan.—^Elliott v. Empire Natural 
Gas Co.. 256 P. 114, 123 Kan. 558. 
Okl.—^American Indian Oil & Gas Co. 
V. Geo. F. Collins & Co., 9 P.2d 438, 
157 Okl. 49. 

73- Tex.—^Railroad Commission of 
Texas v. Humble Oil & Refining 
Co.. Clv.Aryp., 101 S.W.2d 614, re¬ 
versed on other grounds Humble 
Oil & Refining Co. v. Railroad Com¬ 
mission of Texas, 128 S.W. 2d 9, 
133 Tex. 330. 

74, tr.S.—Railroad Commission of 
California v. Pacific Gas & Electric 
Co., Cal., 58 -S-Ct. 334, 302 U.S. 388, 
82 Ii.Bd. 319, rehearing Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 57 S. 
Ct. 935, 301 U.S. 669, 81 L.Ed. 1333, 
affirming, D.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission 
of California, 13 F.Supp. 931, re¬ 
hearing denied 16 P.Supp. 884, and 
rehearing granted Railroad Com¬ 
mission of State of California v. 
Pacific Gas & Electric Co., 58 S.Ct. 
3, 302 U.S. 771, 82 L..Ed. 598, man¬ 
date conformed to, D.C., Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California, 26 F.Supp. 507. 
Comparison with oth^ rates 

In view of Pub. Serv. Commn. Xi. § 
72, declaring that a person or corpo¬ 
ration shall have an opportunity to 
be heard in respect of the matters 
complained of, a determination of the 
public service commission fixing gas 
rates for one city will be annulled, 
where the finding was largely based 
on comparison of rates charged in 
other cities, and it appeared that the 
relsttor, manufacturer of gas, was 
given no opportunity to show that 
conditions were different and that 
the comparisons were unjustifiable, 
particularly where relator urged such 
contention on motion for rehearing, 
and it appeared that the determina¬ 
tion was made without any. official 
reports as to gas operations in other 
eitles being introduced in evidence.^— 


People V. Public Serv. Commn., 183 
N.Y.S, 283, 192 App.Div. 837. 

75. Okl. — ^American Indian Oil & 
Gas Co. V. Geo. F. Collins Co., 9 P. 
2d 438, 157 Okl. 49—^Eacrle-Pitcher 
Lead Co. v. Henryetta Gas Co., 239 
P. 890, 112 Okl. 65—Consumers* Gas 
Co. V. Corporation Commission, 219 
P. 126, 95 Okl, 57—Southern Oil 
Corporation v. Yale Natural Gas 
Co.. 214 P. 131. 89 OkL 121, affirmed 
45 S.Ct. 97, 266 U.S. 583, 69 L-Bd. 
453. 

76b Proof unobtainable 

Proof offered by the gas company 
is not deficient for failure to furnish 
proof which is unobtainable.—Peo¬ 
ples Natural Gas Co. v. Pennsylvania 
Public Utility Commission, 14 A.2d 
133, 141 Pa.Super. 5. 

77. Histozloal cost is admissible evi¬ 
dence of value.—Railroad Commis¬ 
sion of California v. Pacific Gas & 
Electric Co., Cal., . 58 S.Ct. 834, 302 

U. S. 388, 82 L.Ed. 319, rehearing Rail¬ 
road Commission of State of Califor¬ 
nia V. Pacific Gas & Electric Co., 67 
S.Ct. 935, 301 U.S. 669, ’81 li.Bi. 1333, 
affirming, D.C., Pacific Gas & Electric 
Co. V. Railroad Commission of Cali¬ 
fornia, 13 F.Supp. 931, rehearing de¬ 
nied 16 F.Supp. 884, rehearing grant¬ 
ed Railroad Commission of State of 
California v. Pacific Gas & Electric 
Co., 58 S.Ct. 3, 302 U.S. 771, 82 L.Bd. 
•598, mandate conformed to, D.C., Pa¬ 
cific Gas & Electric Co. v. Railroad 
Commission of Californio, 20 F.Supp. 
507. 

SeooFd of preliminary proceeding 
involving the reasonableness of a 
city gate charge for gas may be con¬ 
sidered In subsequent proceeding in¬ 
volving reasonableness of consumer's 
rate,—State ex rel. Steiger v. Capital 
Gas & Electric Co., S3 P.2d 731, 139 
Kan. 870. 

ReJeotloiL of evidence offered in 
rebuttal, which should have been of¬ 
fered in chief, was held not error, 
particularly where the evidence was 
immaterial.—Chambersburg Gas Co. 

V. Public Service Commission, 176 A. 
794, 116 Pa.Super. 196. 

78. U.S.—^Railroad Commission of 
California v. Pacific Gas & Electric 
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Go., OaL, 68 S.Ct 334, 303 U.S. 388, 
82 Li. Ed. 319, rehearing Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 57 S. 
Ct. 935, 301 U.S. 669, 81 L.Ed. 1333, 
affirming, D.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, 13 F.Supp. 931, rehear-, 
ing denied 16 F.Supp. 884, rehear¬ 
ing granted Railroad Commission 
of State of California v. Pacific 
Gas & Electric Co., 58 S.Ct 3, 302 

U. S. 771, 82 L Ed. 598, mandate 
conformed to, D.C., Pacific Gas & 
Electric Co. v. Railroad Commis¬ 
sion of California, 26 F-Supp. 507. 

Mo.—State ex rel. City of St. Louis 

V. Public Service Commission, 110 
S.W.2d 749. 341 Mo. 920, appeal dis¬ 
missed Laclede Gas Light Co. v. 
Public Service Commission of Mis¬ 
souri, 58 act 988, 304 U.S. 398, 
82 L.Ed. 1422. 

In, determining price to be paid 
for gas by distributing company to 
affiliated seller, determination of 
state public utilities commission that 
price called for by contract between 
producers end distributors in other 
cities was inconclusive evidence was 
not error.—Dayton Power & Light 
Co. V. Public Utilities Commission of 
Ohio, *54 act 647, 292 U..S. 290, 78 L. 
Ed. 1267, affirming 187 N.B. 18, 127 
Ohio St 137. 

Opinion evidence 

The commission is free to reject as 
unsatisfactory the conflicting opin¬ 
ions of experts.—Dayton Power & 
Light Co. V. Public Utilities Commis¬ 
sion of Ohio, supra. 

79. N.D.—Northern States Power 

Co. V. Board of Railroad Com'rs, 
298 N.W. 423, 71 N.D. 1. 

Estimjates 

In setting aside an existing rate, 
the railroad commission cannot sub¬ 
stitute, for the experience of the 
company, its estimates as to future 
revenues and operating costs.—Wis- 
consin-Mlnnesota Light & Power Co. 
v! Railroad Commission of Wiscon¬ 
sin, 197 N.W. 363, 183 Wis. 104. 
Order h^d based on s n ffl olen t evi- 
denoe 

Kan.—^Elliott V. Empire Natural Gas 
Co., 256 P. 114, 123 Kau, 558. 
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Findings of fact. The commission must make ■ 
such findings as are required by law.^o Where the \ 
statutes so require, the commissioners must make 
and file their findings of fact in writing on all mat¬ 
ters concerning which evidence has been introduced 
before them which, in their judgment, has a bearing 
on the value of the utility’s property.^i Under some 
statutes the commission can abrogate contract 
ratesS2 or establish new rates^s only after a finding 


; that the old rates are unjust and unreasonable. The 
1 findings of the public service commission must be 
reasonable and based on the evidence and records in 
the casc.S'* 

Orders, An order of the commission relating to 
gas rates, in order to be valid, must be reasonable 
and lawful and be based on facts found from suffi¬ 
cient evidence.®^ In the absence of a statute so re- 


80. Valnatioii 

While the public service commis¬ 
sion's flndingrs need not set forth the 
value of each piece of property on 
which gas or other rates are fixed, 
the recognized classifications enter¬ 
ing into the rate base, including ac¬ 
crued depreciation and going-concern 
value, where there is evidence there¬ 
of, should appear with sufRcient clar¬ 
ity to show that the parties interest¬ 
ed have not been unfairly dealt with, 
and neither presumption nor express 
statement by the commission that it 
gave such value due consideration 
can prevail against a contrary infer¬ 
ence from the evidence.—City of Erie 
V. Public Service Commission, 123 A. 
471, 278 Pa. 512. 

Weight given, evidence 

Under some statutes the commis¬ 
sion must make and die findings suf¬ 
ficient in detail to enable the court 
on appeal to determine the contro¬ 
verted question presented by the pro¬ 
ceeding and whether or not proper 
weight was given to the evidence.— 
Peoples Natural Gas Co. v. Pennsyl¬ 
vania Public Utility Commission, 14 
A.2d 133, 141 Pa.Super. 5. 

81. *<i;nmp sum” allowance 

In proceeding before railroad com¬ 
missioners to determine reasonable¬ 
ness of rates of public utility main¬ 
taining electric, gas, and steam heat 
departments, a “lump sum" allow¬ 
ance for operating costs at a figure 
substantially less than the amount 
which the utility claimed* and which 
it offered evidence to prove was nec¬ 
essary, made on findings which did 
not disclose the extent to which the 
utility's claims had been allowed, re¬ 
duced, or rejected, was made on in¬ 
sufficient findings of fact.—Northern 
States Power Co. v. Board of Rail¬ 
road Com'rs, 238 N.W. 423, 71 N.D. 1. 

82. U.S.—Allen W. Hinkel Dry 
Goods Co. V. Wichison Industrial 
Gas Co., C.C.A.Kan., 64 F.2d 881. 

88. U.S.—Public Utilities Commis¬ 
sion of Ohio V. United Fuel Gas 
Co., Ohio, 63 S.Ct 369, 317 U.S. 456, 

87 L Ed.-rehearing denied 63 S. 

Ct. 557, and affirming, D.C., United 
Fuel Gas Oo. v. Public Utilities 
.Commission of Ohio, 46 P.Supp. 309 
’—Swan V. Public Utilities Com¬ 
mission of Kansas, D.C.Kan., 298 F. 


114—Mobile Gas Co. v. Patterson, 
D.C..4Ia., 293 F. 20S, modified on 
other grounds Patterson v. Mobile 
Gas Co.. 46 S.Ct. 445, 271 U.S. 131, 
70 L.Ed. 870. 

Pa.—Chambersburg Gas Co. v. Pub¬ 
lic Service Commission of Pennsyl¬ 
vania, 182 A. 94. 120 Pa.Super. 206. 
R*I*—Rivelli V. Providence Gas Co., 
115 A. 461, 44 R.I. 76. 20 A.UR. 
222 . 

Wis.—Wisconsin-Minnesota Light & 
Power Co. v. Railroad Commission 
of Wisconsin, 197 N.W". 359, 183 
Wis. 96. 

84. ISvldence in other cases 

The commission had no right to 
base finding that engineer's allow¬ 
ance for overhead construction costs 
was too high on evidence or docu¬ 
ments in other cases or in its files 
without calling them to attention of 
the gas company to give it a chance 
to be heard.—^Monroe Gaslight & 
Fuel Co. v. Michigan Public Utilities 
Commission, D.C.Mich., 292 F. 139. 

Tindings hSld Jnstided 

Ohio.—Dayton Power & Light Co. v. 
Public Utilities Commission of 
Ohio. 187 N.B. IS, 127 Ohio St, 137, 
affirmed 54 B.Ct. 647, 292 U.S. 290, 
78 LEd. 1267. 

Plndlngs held erroneoiui 
N.Y.—^Application of Republic Light, 
Heat & Power Co., 88 N.Y.S.2d 302, 
265 App.Dlv. 74. 

Talnatlon 

Findings as to valuation of the 
gas plant held based on the evidence 
and not to be arbitrary. 

U.S.—Railroad Commission of Cali¬ 
fornia V. Pacific Gas & Electric 
Co., Cal., 58 S.Ct. 334, 302 U.S. 388, 
'82 L.Ed. 319, rehearing Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 57 
S.Ct 935. 301 U.S. 669. 81 LEd. 
1333, affirming, D.C., Pacific Gas & 
Electric Co. v. Railroad Commis¬ 
sion of California, 13 F.Supp. 931, 
rehearing denied 16 F.'Supp. 884, 
rehearing granted Railroad Com¬ 
mission of State of California v. 
Pacific Gas & Electric Co., 58 S.Ct. 
3, 302 U.S. 771, 82 LEd. 598, man¬ 
date conformed to, D.C., Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California, 20 F.Supp. 507. 
N.Y.—^Pennsylvania Gas Co. v. Pub¬ 
lic Service Commission of State of 
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New York. 207 N.Y.S. 399. 211 App. 
Dlv'. 253. 

85. Mo.—State ex rel. City of St. 

Joseph V. Busby, 274 S.W. 1067. 
N.Y.—Pennsylvania Gas Co. v. Pub¬ 
lic Service Commission of State of 
New York, 207 N.Y.S. 599, 211 App. 
Div. 253. 

Ohio.—Ohio Fuel Gas Co. v. Public 
Utilities Commission of Ohio, 41 N. 
E.2d 3S9, 139 Ohio St. 581. 

Pa.—City of Erie v. Public Service 
Commission, 123 A 471, 27S Pa. 512 
—Chambersburg Gas Co. v. Public 
Service Commission of Pennsyl¬ 
vania, 182 A. 94, 120 Pa.'Super. 206. 
Bvidenca held to support order 
Okl.—^Hominy Light & Gas Co. v. 

State. 267 P. 235. 130 Okl. 258. 
Order held reasonable 
Corporation commission's order re¬ 
fusing rebate to gas consumer, con¬ 
tracting to pay higher rate than oth¬ 
er industries, was not unreasonable 
or unjust—Shaffer Oil & Refining 
Co. V. Creek County Gas Co., 246 P. 
630, 114 Okl. 258. 

Orders held valid 

Ill,—City of Elmhurst v. Western 
United Gas & Electric Co., 1 N.E. 
2d 489, 363 III. 144. 

Okl.—Western Oklahoma Gas & Fuel 
Co. V. City of Duncan, 251 P. 37, 
120 Okl. 206. 

Order in excess of Jurisdiction held 
void.—American Indian Oil & Gas 
Co. V. Geo. F. Collins & Co., 9 P.2d 
438, 157 Okl. 49. 

Ordering refund 

An order requiring a natural gas 
company to refund certain percentag¬ 
es of its charges to its customers, 
which was based, not on the failure 
of the company to supply a suffi¬ 
cient quantity of gas, but on its fail¬ 
ure to maintain a sufficient pressure 
in certain of its pipes, did not penal¬ 
ize the company for failure to per¬ 
form an impossibility, and did not 
deprive it of its property without due 
process of law.—Oklahoma Natural 
Gas Co. V. State of Oklahoma, 42 S. 
Ct. 287, 258 U.S. 234. 66 L.Ed. 590, 
affirming 188 P. 338. 78 Okl. 5. 
PreHminarjr disposition. 

Commission need not dispose of en¬ 
tire natural gras rate proceeding in 
single order, but can make prelimin¬ 
ary disposition and reserve for fur¬ 
ther consideration other questions 
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quiring, an order of the commission fixing rates 
need not contain an express recital of a finding that 
the existing rates are unreasonable or discrimina- 
tory.S6 In the exercise of its administrative dis¬ 
cretion and in order to make'the record speak the 
truth, the commission may enter a nunc pro tunc 
order,but under some statutes it cannot make an 
order to take effect retroactively,®^ and new rates 
established by it, in place of rates found unjust and 
unreasonable, are prospective as of the date they 
are fixed.®^ Under some statutes an order of the 
commission fixing a city gas rate after notice and 
hearing may be used and enforced in any subse¬ 
quent hearing or proceeding to which it is applicable 
without further notice or hearing.9<> In a proceed¬ 
ing before a state commission against affiliated gas 
distributing companies and a pipe line company, all 
controlled by the same corporation, an order find¬ 
ing what is a reasonable city rate charge is a pre¬ 
liminary order only and is not binding until it be¬ 
comes an element in a consumer’s rate.®^ 

Conclusiveness of orders. Orders of such a com¬ 
mission prescribing the rates to be charged, and the 
service to be furnished by a gas company, are as 
much a law of the state as if enacted by the legis- 
lature.^2 The commission’s decisions and orders 
which are legislative in character cannot be res 
judicata when challenged in a confiscation case or 
other suit involving their validity or the validity of 
any rate depending on them.®® Under some statutes, 
in all collateral actions or proceedings the orders 
and decisions of the commission which have be¬ 
come final are conclusive.®^ 


Review of orders. An order of a state commis¬ 
sion requiring the production of information will 
not be enjoined on the ground that it is the first step 
in the direction of unconstitutional action, since it 
cannot be assumed that the commission will make 
use of such information arbitrarily.®^ 

Securing construction of orders. In some juris¬ 
dictions, the interpretation which shall be placed on 
the orders of the commission fixing gas rates is pri¬ 
marily for the commission, and, until a consumer 
has exhausted his available remedies before the com¬ 
mission to secure such a construction, he cannot re¬ 
sort to the courts.®® 

Costs. A statute providing that members of the 
public service commission “shall each receive the 
sum of ten dollars a day while actually employed, 
and necessary expenses” to be paid by the party 
against whom complaint is made if the rates are 
found to be unjust or excessive, did not require a 
gas company, whose rates were found to be exces¬ 
sive, to pay the necessary expenses of the investi¬ 
gation, the words “necessary expenses” referring to 
the personal expenses of the commissioners.®*^ 

Natural Gas Act. Acting on either its own mo¬ 
tion or complaint of a state or municipality, or a 
state regulatory body or gas distributing company, 
the federal power commission can inquire into the 
legality of rates and charges of companies subject 
to its jurisdiction, and can determine the just and 
reasonable rates and charges thereafter to be ob¬ 
served.®® The first prerequisite to an order of the 
commission fixing rates is that it shall be preceded 
by a hearing and findings.®® The right to a full 


Involved In main issue without/ fur¬ 
ther notice or hearingr-—State v. Lone 
Star Gas Co., Tex.Clv.App., 8S S.W.2d 
484, reversed on other g^rounds Lone 
Star Gas Co. v. State of Texas, 68 
S.Ct. 883, 304 U.S. 224, 231, 82 L.Ed. 
1304, rehearing denied 58 S.Ct. 1051, 
304 U.S. 590, 82 L.Ed. 1549. 

B6m Kan.—^Elliott v. Empire Natural 
Gas Co., 256 P. 114, 123 Kan. 558. 

87. Ohio.—West Ohio Gas Co. v. 
Public Utilities Commission (City 
of Lima), 191 N.E. 105, 128 Ohio 
St. 301, reversed on other grounds 
West Ohio Gas Co. v. Public Util¬ 
ities Commission of Ohio, 55 S.Ct. 
316, 294 U.S. 63, 79 L.Ed. 761, and 
56 S.Ct. 324, 294 U.S. 79, 79 L.Ed. 
773, conformed to 196 N.E, 674, 129 
Ohio St. 670. 

88 . Okl.—Consumers' Gas Co. v. 
Corporation Commission, 219 P. 
126, 95 Okl. 57. 

89w U.S.—Public Utilities Commis¬ 
sion of Ohio v. United Fuel Gas 
Co,, Ohio, 63 S.Ct 369, 317 U.S. 
456, 87 L.Ed. -^ rehearing dPenied 


63 S.Ct 657 and affirming, D.C., 
United Fuel Gas Co. v. Public Util¬ 
ities Commission of Ohio, 46 F. 
Supp. 309. 

90. Tex.—State v. Public Service 
Corporation of Texas, Civ.App., 88 
S.W.2d 627, error refused. 

91. Kan.—State ex rel. Steiger v. 
Capital Gas & Electric Co., 33 P.2d 
731, 139 Kan. 870. 

98. Okl.—Oklahoma Natural Gas Co. 
v. State, 236 P. 893, llO Okl. 297, 
error dismissed and certiorari de¬ 
nied Phillips V. State of Oklahoma, 
47 S.Ct 588, 274 U.S. 721, 71 L.Ed. 
1324—Oklahoma Natural Gas Co. v. 
State, 188 P. 338, 78 Okl. 5. 

93. U.S.—State Corporation Commis¬ 
sion of Kansas v. Wichita Gas Co., 
Kan., 54 S.Ct 321, 290 U.S. -561, 78 
L.Ed. 500, modifying, D.C., Wichi¬ 
ta Gas Co. V. Public Service Com¬ 
mission of Kansas, 2 F.Supp. 792. 
9^ Prooeedings held collateral 
Proceeding to fix rates for gas 
service were “collateral" to former 
valuation proceeding within statute. 
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—State ex rel. City of St Louis v. 

Public Service Commission of Mis¬ 
souri, 47 S.W.2d 102, 329 Mo. 918. 

95. U.S.—^Natural Gas Pipeline Co. 
of America v. Slattery, Ill., 58 S.Ct 
199, 302 U.S. 300, 82 L.Ed. 276. 

Judicial review of rate-making see 
infra $ 84. 

96. La—Shreveport Laundries v. 
Southern Cities Distributing Co., 
147 So. 56, 176 La 994. 

97- S.C.—Banks v. Columbia Ry*. 
Gas & Electric Co., 101 S.K 285, 
113 S.C. 99. 

9a U.S.—-Public Utilities Commis¬ 
sion of Ohio V. United Fuel Gas 
Co.. Ohio, 63 S.Ct 369, 317 U.S. 456, 

87 L.Ei. -rehearing denied 63 

S.Ct 557, and affirming, D.C., Unit¬ 
ed Fuel Gas Co. v. Public Utilities 
Commission of Ohio, 46 F.2d 309. 

99 . U.S.—^Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co. of 
America, 62 S.Ct 736, 316 U.S. 676, 
86 L.Ed. 1037, reversing, C.C.A, 

1 Natural Gas Pipeline Co. of Amerl- 

I ca V. Federal Power Commission, 
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hearing before the commission does not include the 
right to challenge or rely on evidence not offered 
or considered.^ On a proper showing and when the 
hearing has reached a stage where the commission 
may determine that a reduction of rates should be 
made, it may make such order, even though the 
hearing is not completed.^ 

Companies subject to the act must file with the 
federal power commission schedules of rates and 
charges, and no changes in such schedules can be 
made without notice to the commission and the piib- 
lic.3 Where a gas company has no formal schedules 
of rates and charges, but fixes its rates by contracts 
with its customers, the commission is warranted in 
accepting the contracts as schedules.^ Under the 
provision of Natural Gas Act § 5, IS U.S.C.A. § 
717 d (a), that the commission may order a decrease 
where existing rates are unjust or are not the low¬ 
est reasonable rates, when existing rates are foimd 
to be unjust and unreasonable, an order may be filed 
directing the company to file a new rate schedule 
w’hich will result in a prescribed reduction in oper¬ 


ating revenues, and the commission need not itself 
fix reasonable ratcs.^ 

The commission is authorized to subpoena books 
and records pertinent to the question whether or 
not gas charges are reasonable, and, if the subpoena 
is not obeyed, the commission may invoke the aid 
of a court, which may issue an order requiring the 
production of such books and records.® 

I 33 . - Reasonableness of Rate 

a. In general 

b. Elements to be considered 

c. Rate base 

d. Rate of return 

e. Payments for gas by distributing com¬ 

panies 

a. In Ckneral 

A gas rate made by compuisfon of public authority 
must be Just and reasonable. 

A gas rate for a public utility, established by the 
legislature or by a subordinate body to whom the 


120 P.2d 625, certiorari grranted 62 
S.Ct. 91, 314 U.S. 693. 86 3L..Ed. 
478, and Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co, of 
America, 62 S.Ct 91, 314 U.S. 693, 
86 L.Ed. 478. 

1. Cross-examination, and redirect 
examination 

As Xar as the commission's order 
was supported by the evidence, com¬ 
panies could not complain that they 
were denied a full hearing: because 
they had not been ahle to examine] 
on redirect their own witnesses who 
had not been cross-examined, or be-1 
cause they had no opportunity to 
cross-examine or rebut witnesses 
who were not offered by the com¬ 
mission.—Federal Power Commission 
V. Natural Gas Pipeline Co. of Ameri¬ 
ca, supra. 

a. U.S.—^Natural Gas Pipeline Co. of 
America v. Federal Power Com¬ 
mission, C.C.A., 120 F.2d 626. cer¬ 
tiorari granted 62 S.Ct 91, 314 U. 
S. 593, 86 L,.Ed. 478, and Federal 
Power Commission v. Natural Gas 
Pipeline Co. of America, 62 S.Ct. 91, 
314 U.S. 593, 86 Li.Ed. 478, reversed 
on other grounds 62 S.Ct. 736, 316 
U.S. 575, 86 L».Ed. 1037. 

3. U.S,—Public Utilities Commission 
of Ohio V. United Fuel Gas Co., 
Ohio. 03 S.Ct. 369, 317 U.S. 456, 87 

L.Ed.-rehearing denied 63 S.Ct. 

557, and affirming, D.C., United 
Fuel Gas Co. v. Public Utilities 
Commission of Ohio, 46 F.Supp. 
309. 

4, U.S.—^Mississippi River Fuel Cor¬ 
poration V. Federal Power Com¬ 
mission, C.C.A., 121 p.2d 159. 


5^ U.S.—Federal Power Commission 
V. Natural Gas Pipeline Co. of 
America, 62 S.Ct. 736. 315 U.S. 576, 
86 L.Ed. 1037, reversing, C.C..A.., 
Natural Gas Pipeline Co, of Ameri¬ 
ca V. Federal Power Commission, 
120 P.2d 625, certiorari granted 62 

S.Ct 91, 314 U.S. 693, 86 L,.Ed. 478, 
and Federal Power Commission v. 
Natural Gas Pipeline Co. of Amer¬ 
ica, 62 S.Ct. 91, 314 U.S. 593, 86 Lu 
Ed. 478. 

8. Pleadings 

(1) Where motion of federal pow¬ 
er commission to compel gas com¬ 
pany to allow commission access to 
certain of the company’s books and 
records did not, apart from annexed 
exhibits, clearly allege any facts 
showing that the commission had 
Jurisdiction to demand the books and 
records, but the commission annexed 
to and expressly made a part of its 
motion a copy of order directing the 
bringing of the proceeding, the 
statements made in the exhibit were 
to be regarded as made in the motion 
in determining the commission’s Ju¬ 
risdiction.—^Peoples Natural Gas Co. 
V. Federal Power Commission, 127 F. 
2d 153, 75 App.D.C. 235, certiorari 
denied 62 S.Ct. 1298, 316 U.S. 700. 86 
Ii.Ed. 1769. 

(2) The commission's Jurisdiction, 
like other legal conclusions, need not 
be expressly pleaded.—Peoples Nat¬ 
ural Gas Co. V. Federal Power Com¬ 
mission, supra. 

(3) An answer denying that thei 
company was a natural gas compa¬ 
ny within Natural Gas Act, and stat¬ 
ing that it did not transport natural 
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gas in interstate commerce or sell 
natural gas In interstate commerce 
for resale for ultimate public con¬ 
sumption, did not deny statements of 
jurisdictional facts in exhibit an¬ 
nexed to the commission's motion, 
since the denials were In the nature 
of legal '‘conclusions,”—^Peoples Nat¬ 
ural Gas Co. V. Federal Power Com¬ 
mission, supra. 

(4) Where statements of Jurisdic¬ 
tional facts in exhibit annexed to the 
commission's motion were not denied, 
the truth of the statements of facts 
was taken as admitted.—^Peoples Nat¬ 
ural Gas Co. V. Federal Power Com¬ 
mission, supra. 

Searing 

(1) In proceeding by commission 
to compel production of books and 
records of gas company, where alle¬ 
gations of necessary Jurisdictional 
facts are denied, they must be proved 
before administrative demand for the 
production of books and records will 
be enforced, and court must grant 
to the gas company a full hearing, 
including the opportunity to present 
oral testimony.—Peoples Natural Gas 
Co. V. Federal Power Commission, su¬ 
pra. 

(2) Where facts which showed Ju¬ 
risdiction of the commission were 
admitted, the taking of evidence con¬ 
cerning them was unnecessary, and, 
therefore the granting of order au¬ 
thorizing inspection of books and 
records without giving an opportuni¬ 
ty to present evidence on the Juris¬ 
dictional facts was not error.—Peo¬ 
ples Natural Gas Oo. v. Federal Pow¬ 
er Commission, supra. 
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power to fix rates has been delegated, must be just 
and reasonable,*^ both to the public and to the utili- 
ty.8 On the one hand, the company is entitled to a 
fair rate of compensation for its service,^ and, on 
the other hand, the public is entitled to demand that 
no more be exacted from it than the services ren¬ 
dered are reasonably worth.^^ The reasonableness 
or unreasonableness of a rate is not susceptible of 


determination with mathematical accuracy, nor is it 
measurable within a nice degree of exactness, but 
it is a question of fact and judgment calling for the 
exercise of sound discretion and time alone can 
satisfactorily demonstrate whether or not the rate 
established will prove remunerative or not.^^ ^ 
can never be made by compulsion of public author¬ 
ity so low as to amount to confiscation.^ 


7. Ohio.—City of Portsmouth v. 
Public Utilities Commission, 140 N. 
B. -604. 108 Ohio St. 272. 

28 €.J. p 678 note 29. 

Duty of company to charge reason¬ 
able rates see supra $ 29. 

XTatural CKis Act 

(1) Under Natural Gas Act, 16 U. 
S.C.A. § 717 et seq, rates and charges 
in connection with the sale or trans¬ 
portation of gas in interstate com¬ 
merce are required to be just and 
reasonable.—^Public Utilities Commis¬ 
sion of Ohio V. United Fuel Gas Co., 
Ohio, 46 S.Ct. 369, 317 U.S, 456, 87 

L.Ed. -rehearing denied 63 S.Ct. 

657, and affirming, D.C., United Fuel 
Gas Co. V. Public Utilities Commis¬ 
sion of Ohio, *46 F.Supp. 309. 

(2) Permitted rates are to be sub¬ 
jected to the test of a fair invest¬ 
ment return on the natural gas com¬ 
pany’s property as a whole.—Missis¬ 
sippi River Fuel Corporation v. Fed¬ 
eral Power Commission, C.C.A., 121 
P.2d 169. 

(3) The “lowest reasonable rate," 
within Natural Gas Act § 5 (a), 15 
U.S.C.A. § 7l7d (a), authorizing the 
commission to order a decrease in 
rates where existing rates are unjust 
or are not the lowest reasonable 
rates, is one which is not condsca- 
tory in the constitutional sense.— 
Federal Power Commission v. Natur¬ 
al Gas Pipeline Co. of America, 62 S. 
Ct. 736, 316 U.S. 576, 86 L.Ed. 1037, 
reversing, C.C.A., Natural Gas Pipe¬ 
line Co. of America v. Federal Power 
Commission, 120 F.2d 626, certiorari 
granted 62 S.Ct. 91, 314 U.S. 593, 86 
D.Bd. 478, and Federal Power Com¬ 
mission V. Natural Gas Pipeline Co. 
of America, 62 S.Ct. 91, 314 U.S. 693, 
86 L..Ed. 478. 

& U.S.—^Jacksonville Gas Co. v. City 
of Jacksonville, D.C.Fla., 286 F. 
404. 

N.T,—^People ex rel. Adirondack Pow¬ 
er & Liight Corporation v. Public 
Service Commission, 193 N.Y.S. 186, 
200 App.Div, 268. 

28 O.J. p 678 note 30. 

Jufft and xeasonabZe rate must al¬ 
low both sides to profit by the con¬ 
duct of the business, and the im¬ 
provement of methods and increase 
of efficiency.—^Public Serv. Gas Co. v. 
Public Utility Comrs., 87 A. 651. 84 
N.J.Uaw 463, affirmed 92 A. 606, 87 
N.J.Iiaw 681, 94 A. *634, 95 A. 1079, 


L.R.A.1917B 930. L.RA.1918A 421— 
28 C.J. p 578 note 33. 

Une between -validity and unoonsti- 
tutionality 

Rates substantially higher than 
the line between validity and uncon- 
stltutionality properly may be 
deemed to be just and reasonable, 
and not excessive or extortionate.— 
Dayton Power & Light Co. v. Public 
Utilities Commission of Ohio, 54 •S. 
Ct. 647, 292 U.S. 290, 78 L.Ed. 1267, 
affirming 187 N.B. 18, 127 Ohio St. 
137. 

9. U.S.—^U. S. Light & Heat Corpo¬ 
ration V. Niagara Falls Gas & Elec¬ 
tric Light Co., D.C.N.Y., 23 P.2d 
719, reversed on other grounds, C.C. 
A., 47 F.2d 567, certiorari denied 
Niagara Falls Gas & Electric Light 
Co. V. Prendergast, 51 S.Ct 656, 283 
U.S. 864, 75 L.Ed. 1469—United 
Fuel Gas Co. v. Railroad Commis¬ 
sion of Kentucky, D.C.Ky., 13 F.2d 
510. affirmed 49 S.Ct. 150, 278 U.S. 
300, 73 L.Ed. 390. 

Ky.—^Johnson County Gas Co. v. 

Stafford, 248 S.W. olS, 198 Ky. 208. 
N.Y.—^Pennsylvania Gas Co. v. Pub¬ 
lic Service Commission of State of 
New York, 207 N.Y.S. 599, 211 App. 
Dlv. 253. 

Ohio.—City of Portsmouth v. Public 
Utilities Commission, 140 N.B. 604, 
108 Ohio St 272. 

Okl.—-Consumers’ Gas Co. v. Corpo¬ 
ration Commission, 219 P. 126, 95 
Okl. *57, 

Tex.—Railroad Commission of Texas 
v. Humble Oil & Refining Co., Civ. 
App., 101 S.W.2d 61*4, reversed on 
other grounds Humble Oil & Re¬ 
fining Co, V. Railroad Commis¬ 
sion of Texas, 128 S.W.2d 9, 133 
Tex. 330. 

Va.—^Petersburg Gas Co. v. City of 
Petersburg, 110 S.B. 633, 132 Va. 
82, 20 A.L.R. 642. 

W.Va.—City of Elkins v. Public 
Service Commission, 136 S.B. 897, 
102 W.Va. 450—City of Charleston 
v; Public Service Commission, 120 
S.B. 398, 95 W.Va. 91. 

28 CS.J. p 578 note 31. 

“Pair petum*^ which was author¬ 
ized to gas company meant a net re¬ 
turn on fair value of property.— 
State ex rel. City of St Louis v. 
Public Service Commission, 110 S. 
W.2d 749, 341 Mo.App. 920, appeal 
dismissed Laclede Gas Light Co. v. 
Public Service Commission of Mis- 
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.souri, 58 S.Ct 988, 304 U.S. 398, 82 
L.Ed. 1422. 

Company is entitled 

(1) To earn income sufficient for 
maintenance, expenses, and a fair 
dividend on investment—Jackson¬ 
ville Gas Co. V. City of Jacksonville, 
D.O.Pla., 288 F. 404. 

(2) To reasonable return only for 
the service furnished.—City of Erie 
V. Public Service Commission, 123 
A. 471, 278 Pa. 612. 

(3) To opportunity to earn reason¬ 
able minimum return on proper rate 
base.—Monroe Gaslight & Fuel Co. 
V. Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 292 P. 139. 

(4) To reasonable profit from op¬ 
eration of its business.—^Avant Gas 
Service Co. v. Corporation Commis¬ 
sion, 89 P.2d 291, 184 Okl. 683. 122 
A.L.R. 189. 

(6) To return reasonably sufficient 
to insure financial soundness.— 
Springfield Gas & Electric Co. v. 
Public Service Commission of Mis¬ 
souri, D.C.MO., 10 P.2d 252. 

(6) To something higher than line 
of confiscation.—East Ohio Gas Co. 
V. Public Utilities Commission of 
Ohio, 12 N.E.2d 766, 133 Ohio St 212. 
10. U.S.—^Jacksonville Gas Co. v. 
City of Jacksonville, D.C.Pla., 286 
F. 404. 

Ohio.—City of Portsmouth v. Public 
Utilities Commission, 140 N.B. 604. 
108 Ohio St 272. 

28 C.J. p 578 note 32. 

IL U.S.—^Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A 
Ark., 96 P.2d 179, affirming, D.C., 
17 F.Supp. 447, certiorari denied 
69 S.Ct 66, 306 U.S. 606, 83 L.Ed. 
385. 

28 C.J. p 578 note 35. 

UTot meire mathematioal oalonlatioiL 
Wash.—State v. Public Serv. 

Commn., 136 P. 850, 76 Wash. 492. 
12. U.S.—^Des Moines Gas Co. v. 
City of Des Moines, Iowa, 35 S.Ct 
811, 238 U.S. 153, 69 L.Ed. 1244, 
modifying. D.C., 199 F. 204. 

13i U.S.—^Arkansas-Loulsiana Gas 
Co. V. City of Texarkana, D.C.Ark. 
17 F.Supp. 447, affirmed, CC.A, 96 
P.2d 179, certiorari denied 69 S.Ct 
66, 305 U.S. 606, 83 L.Ed. 385. 

28 C.J. p 578 note 41. 

Rate held oonflsoafeoxy 

U.S.—Swan v. Public Utilities Com- 
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so fixed infringes on the constitutional rights of the 
gas company and is void.^^ A statute fixing gas 
rates, although valid in its inception, may become, 
by reason of changed conditions, unconstitutional 
and void, because the rates have become confisca- 
tory.^5 On the other hand, whether rates for gas 
fixed by agreement are reasonable is to be deter¬ 
mined as of the time the contract was made.i® 
Any price within the maximum fixed by the statute 
must be deemed to be reasonable as against consum¬ 
ers resisting payment for gas received and used by 
them.^^ 

In the case of a gas company serving several lo¬ 
calities, a municipality may be treated as a unit for 


: determining the rates to be charged its inhabitants,^® 
if recourse is not had to an arbitrary formula in al¬ 
locating values and costs.^® Production expenses 
and valuation, general property valuation, general 
expenses, and working capital should be apportioned 
on the proportionate sales basis.^^ In allocating to a 
municipality the value of properU' used in the trans¬ 
mission of gas, the value has been measured on the 
j basis of mileage multiplied by demand ,21 but a mile- 
! age basis measured from the last point of major 
compression has been disapproved when mileage 
contributing to the supply was omitted from the 
reckoning.22 The allocation for distribution should 
be on the actual valuation of the distribution plant 
in the particular municipality.2^ 


V. Public utilities Commission of 
Ohio, 5-4 S.Ct. 763, 202 U.S. 398, 78 
L-Ed. 1327, 01 A.U.R. 1403, revers¬ 
ing 187 X.E. 7, 127 Ohio St. 100. 
appeal dismissed 54 S.Ct. 550, 201 
U.S. 651. 78 L..Ed. 1045, rehearing 
denied 54 S.Ct. 639, 292 U.S. 603. 
78 L.Ed. 1463. cause remanded 103 
KE. 612. 129 Ohio St. 118--Arkan- 
sas Louisiana Gas Co. v. City of 
Texarkana. €.C.A.Ark., 96 F.2d 179, 
affirming. D.C.. 17 P.Supp. 447, cer¬ 
tiorari denied 59 -S.Ct. 66, 305 U.S. 
606, 83 L.Ed. 385. 
district 

The segregation of a district from 
the rest of the territory supplied by 
a public service gas company, and 
fixing a rate based upon Its property 
and earnings in that district alone, 
may be. In view of the population 
and the size of the district Insuring 
a large scale production, reasonable 
and just,—^Public Serv. Gas Co. v. 
Public Utility Comrs., 87 A. 651, 84 
X.J.Law 463, affirmed 92 A. 606. 94 
A. 634, 95 A. 1079, 87 N.J.Law 681, 
L.R,A,1917B 930, L.R.A.1918A 421. 
BCetzopolitaa. area 

The public service commission act¬ 
ed within its sound discretion in gas 
rate case in taking certain metropol¬ 
itan area as rate-making unit and in 
not including remainder of territory 
supplied by gas company.—Pennsyl¬ 
vania Power & Light Co, v. Public 
Service Commission. 193 A. 427. 128 
Pa.Super. 195. 


of properties, movement of gas with¬ 
in states served, and gas sales should 
be considered.—City of Wheeling v. 
Natural Gas Co. of "West Virginia, 
175 S.E. 339, 115 W.Va. 149. appeal 
dismissed Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion of West Virginia. 66 S.Ct. 87, 296 
U.S. 659, SO LEd. 469. 

20. U.S.—United Fuel Gas Co, v. 
Railroad Commission of Kentucky, 
D.C.Ky., 13 P.2d 510, affirmed 49 S. 
Ct 150, 278 U.S. 300, 73 L.Ed. 390. 
2Li U.S.—United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
D.C.Ky., 13 F.2d 510, affirmed 49 
S.Ct. 150, 278 U.S. 300, 73 LuEd. 
390. 

Uilaago unjust under circumstanoes 

Where utility faced with shortage 
in gas supply entered into contract 
with another company for purchase 
of gas at the field and sale of like 
amount to such company at delivery 
station, thereby enabling utility to 
construct a pipe line, sixty per cent 
of capacity of which was required to 
fill the contract and to use the bal¬ 
ance of capacity to overcome its 
shortage, circumstances made it un¬ 
reasonable to consider mileage as one 
of elements entering Into computa¬ 
tion of value for localized rates.— 
Arkansas Louisiana Gas Co. v. City 
of Texarkana, C.C.A.Ark., 96 F.2d 
179. affirming. D.C. 17 F.Supp. 447. 
certiorari denied 59 S.Ct. 66. 305 U.S. 
606. 83 L.Ed. 385. 


mission of Kansas. D.C.E:an., 298 F. | 
114. I 

28 C.J. p 678 note 41 [a]. 

*<TniJu8t and unreasonable rates” 
and “confiscatory rates” for a pub¬ 
lic utility, such as a gas company, 
are not synonymous. A rate which 
would not be confiscatory might yet 
not be a reasonable and just rate, as 
between the public and the owner, 
under all the circumstances, the word 
“confiscate” carrying the idea of for¬ 
feiture to the public treasury gr ap¬ 
propriation to public use.—City of 
Portsmouth v. Public Utilities Com¬ 
mission, 140 N.R 604. 246 Mass. 65. 

14. Wls.—City of Madison v. Madi¬ 
son Gas & Electric Co.. 108 N.W. 
65. 129 Wis. 249, 116 Am.S.R. 944, 
8 L.R.A,N.S.. 539, 9 Ann.Cas. 819. 

28 C.J, p 579 note 42. 

Judicial review of rate making see 
infra § 34. 

15. N.T.—Municipal Gas Co. v. Pub¬ 
lic Serv. Commn., 121 N.B. 772, 226 
N.Y. 89. 

28 C.J. p 679 note 43- 
Zkto suoli statute must be read 
the implied condition that rates shall 
remain in force at such times only 
as will not work denial of right of a 
fair return, and when the return falls 
below that level the law is suspend¬ 
ed until the level is again obtained, 
when the duty of obedience revives. 
—Municipal Gas Co. v. Public Serv. 
Commn., supra. 

16w Mich.—Lenawee County Gas & 
Electric Co. v. City of Adrian, 176 
N.W. 690, 209 Mich. 62, 10 A.L..R. 
1328. 

28 C.J. p 579 notes 45—49. 

17- N.T.—Brooklyn Union Gas Co. v. 
City of New York, 81 N.E. 141, 188 
N.Y. 334, 117 Am.S.R, 868, 15 L.R. 
A.N.S., 763, affirming 115 App.Div. 
69. 100 N.T.S. 625. affirming 50 
Misc. 450, 100 N.T.S. 570—Consoli¬ 
dated Gas Co. v. City of New York, 
111 N.T.S. 1115, 126 App.Div. 950. 
IS, U.S.—Columbus Gas & Fuel Co. 


19- U.S.—Columbus Gas & Fuel Co. 
V. Public Utilities Commission of 
Ohio. 54 S.Ct. 763, 292 U.S. 398, 
78 L.Ed. 1327, 91 A.L,R. 1403, re¬ 
versing 187 N.B. 7, 127 Ohio St. 
109, appeal dismissed 54 S.Ct. 559, 
291 U.S. 651, 78 L.Ed. 1045, rehear¬ 
ing denied 54 S.Ct. 639, 292 U.S. 
603, 78 LEd. 1465, cause remanded 
193 N.B. 612, 129 Ohio St. 118. 
Facts oonsldered 

In arriving at proper allocation of 
utility’s properties used and useful 
in service in state, physical make-up 
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22. U.S.—Columbus Gas & Fuel Co. 
v. Public Utilities Commission of 
Ohio, 54 S,Ct 763, 292 U.S. 398, 78 
LEd. 1327, 91 ALR. 1403, revers¬ 
ing 187 N.E 7, 127 Ohio St. 109. ap¬ 
peal dismissed 54 S.Ct. 559, 291 U. 
S. 651, 78 L.Ed. 1043, rehearing de¬ 
nied 54 S.Ct. 639, 292 U.S. 603, 78 
L.E3d. 1465, cause remanded 193 N. 
E. 612, 129 Ohio St. 118. 

23. U.S.—United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
D.C.Ky.. 13 F.2d 610, affirmed 49 S. 
Ct. 150, 278 U.S. 300, 73 L.Bd. 390. 
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b« Elements to Be Considered 

(1) In general 

(2) Operating expenses 

(3) Depreciation, obsolescence, and 

amortization of investment 

(4) Earnings and past losses 

(1) In General 

Various matters enter into a consideration of what 
constitutes a reasonable return, and all should be con¬ 
sidered. 

In determining what is a reasonable rate, many 
things enter into the estimate,such as, the rate 
base, see infra subdivision c of this section, as the 
utility is entitled to earn a reasonable return on its 
property devoted to the public use; the amount of 
gas consumed 6 the cost of productionpres¬ 


ent economic conditions 7 the total amount of the 
net profits which the company can earn under the 
rate fixed and whether the amount of such profits 
is sufficient to provide a fair return on the reason¬ 
able value of the plant.29 The company has a right 
to such gross income from the sale of gas as will 
enable it to pay all legitimate operating expense, 
see infra subdivision b (2), of this section, the cost 
of necessary replacements^o and extensions,^! in¬ 
terest on fixed charges,^nd also a reasonable div¬ 
idend on stock, so far as this represents an actual 
investment in the enterprise.^^ Whether the com¬ 
pany furnishes natural gas or manufactured gas 
must be considered in fixing rates.^^ The effect of 
competition between gas and other fuels should be 
considered.35 Rates charged in other localities sim¬ 
ilarly situated may be considered,^® but in the ab- 


Ky.—Johnson County Gas Co. v. 
Stafford, 248 S.W. 616, 198 Ky. 208. 
25. Ky.—Johnson County Gas Co. v. 

Stafford, supra. 

28 C.J. p 679 note 52. 

Szpexlence of neigrliboiliifir cities 
In proceeding* by public utilities 
commission to fix price of gas to be 
charged by utility, the commission 
might consider the experience of 
neighboring cities under similar cir¬ 
cumstances in making its findings as 
to what the amount of sales would 
be in the future.—^Hardin-Wyandot 
Lighting Co. V. Public Utilities Com¬ 
mission, 140 N.E. 779, 108 Ohio St. 
207. 

Future coxLsuxuptiou 
The public service commission was 
required to consider any evidence 
presented showing what the con¬ 
sumption of gas would be in the rea¬ 
sonably near future.—State ex rel. 
City of St- Louis v. Public Service 
Commission, 110 S.W.2d 749, 341 Mo. 
920, appeal dismissed Laclede Gas 
Light Co. v. Public Service Commis¬ 
sion of Missouri, 58 S.Ct. 988, 304 
U.S. 398, 82 L.Ed. 1422. 

20 . Kan.—Coffeyville Gas & Fuel -Co. 
V. Public Utilities Commission of 
Kansas, 225 P. 1036, 116 Kan. 165. 
Ky.—^Johnson County Gas Co. v. 

Stafford, 248 S.W. 515, 198 Ky. 208. 
Okl.—(5klahoma Natural Gas Co. v. 
Corporation Commission of Okla¬ 
homa, 216 P. 917, 90 Okl. 84. 

28 C.J. p 579 note 53. 

Operating expenses see infra subdi¬ 
vision b <2) of this section. 

Gas purchased 

(1) Where utility faced with seri¬ 
ous shortage in gas supply entered 
into contract with another company 
for purchase of gas at the field and 
sale of like amount to such compa¬ 
ny at delivery station, thereby en¬ 
abling utility to construct pipe line, 
s^y per cent of capacity of which 
was required to perform contract 


and to use remainder of capacity to 
overcome shortage, in fixing gas rates 
for city and computing commodity 
cost of gas produced and purchased 
for general system requirements, 
amount purchased to fulfill contract 
was required to be deducted from to¬ 
tal cost of gas purchased.—^Arkansas 
Louisiana Gas Co. v. City of Texar¬ 
kana. C.C.A.Ark., 96 P.2d 179, affirm¬ 
ing, D.C., 17 F.Supp. 447, certiorari 
denied 59 S.Ct. 66, 305 U.S. 606, 83 
L.Ed. 385. 

(2) Other cases see 28 C.J. p 579 
note 53 [a]. 

27 . Ky.—Johnson County Gas Co. v. 
Stafford, 248 S.W. 515, 198 Ky. 208. 

N.T.—^People v. Public Serv. Commn., 
186 N.Y.S. 177, 194 App.Dlv. 578. 

28 . U.S.—Lincoln Gas & Electric 
Light Co. v. City of Lincoln, Neb., 
32 S.Ct. 271, 223 U.S. 349, 56 L.Bd. 
466. 

Ohio.—City of Newark v. Newark 
Natural Gas & Fuel Co., 20 Ohio 
Cir.Ct.,N.S., 254, 3 Ohio App. 383. 
Earnings generally see infra subdi¬ 
vision b (4) of this section. 

29 . Ill.—State Public Utilities 
Commn. v. Springfield Gas & Elec¬ 
tric Co., 125 N.E. 891, 291 Ill. 209. 

Ohio.—City of Newark v. Newark 
Natural Gas & Fuel Co., 20 Ohio 
Cir.Ct.,N.S., 254, 3 Ohio App. 383. 
Hate of return see infra subdivision 
d of this section. 

30. Ky.—Johnson County Gas Co. v. 
Stafford, 248 S.W. 515, 198 Ky. 208. 

28 C.J. p 580 note 58. 

31 . U.S.—^Landon v. Public Utilities 
Commn., D.C.Kan., 234 F. 152, re¬ 
versed on other grounds 39 S.Ot, 
268, 249 U.S. 236, 63 L.Ed. 577. 

32 . U.S.—New Memphis Gas & Light 
Co. V. City of Memphis, C.C.Tenn., 
72 F. 952. 

33 . U.S.—^New Memphis Gas & 
Light Co. V. City of Memphis, su¬ 
pra. 


34. Company held governed by rules 
applicable to natural gas business.— 
Pennsylvania Power & Light Co. v. 
Public Service Commission, 193 A. 
427, 128 Pa.Super. 195. 

Keat value 

In the case of a natural gas com¬ 
pany, any greater intrinsic value to 
the consumers in heat units, as com¬ 
pared to manufactured gas and other 
commodities used as fuel, has been 
considered In fixing rates.—Pennsyl¬ 
vania Gas Co. v. Public Service Com¬ 
mission of State of New York, 207 N. 
Y.S. 699, 211 App.Dlv. 263. 

36. Pa.—Pennsylvania Power & 

Light Co. v. Public Service Com¬ 
mission, 193 A. 427, 128 Pa.Super. 
195. 

Hazard 

In determining whether state com¬ 
mission's order fixing rate for gas 
distributing company is confiscatory, 
and what is fair return, hazard re¬ 
sulting from competition of electrici¬ 
ty, coal, and fuel oil must be con¬ 
sidered.—^Wichita Gas Co. v. Public 
Service Commission of State of Kan¬ 
sas, D.C.Kan., 3 F.Supp. 722. 

36. IlL—State Public Utilities Com¬ 
mn. V. Springfield Gas & Electric 
Co., 125 N.E. 891, 291 Ill. 209. 
Mo.—^tate v. Public Serv. Commn., 
191 S.W. 412, 269 Mo. 625. 

N.J.—^Public Serv. Gas Co. v. Public 
Utility Comrs., 87 A. 661, 84 N.J. 
Law 463, affirmed 92 A. 606, 94 A. 
634, 95 A. 1079, 87 N.J.Law 681, 
L.R.A.1917B 930, L.R.A.1918A, 42L 
SICaoh probative weight 

In gas rate fixing case, compara¬ 
tive rates charged by gas companies 
in other parts of state were not only 
admissible but were entitled to much 
probative weight, where rates dis¬ 
closed large discrepancy and covered 
extensive field.—Pennsylvania Power 
& Light Co. V. Public Service Com¬ 
mission, 193 A. 427, 128 Pa.Super. 
195. 
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sence of proof of comparable conditions, it is not 
improper to refuse to consider rates charged in 
other cities.3'^ The value of the service to the con¬ 
sumers is not the correct test of the reasonableness 
of a rate.^S 


( 2 ) Operating Expenses 

In determining what constitutes a reasonable gas 
rate, the reasonable operating expenses of the company 
must be considered. 

One of the elements to be considered in determin¬ 
ing what is a reasonable rate to be charged by a 
gas company is the operating expenses.^^ An al- 


37. Mo.—state ex rel. City of St. 
Louis V. Public Service Commis¬ 
sion of Missouri, 47 S.W.2d 102, 329 
Mo. 918, affirmed 110 S.W.2d 749. 
341 Mo. 920. appeal dismissed La¬ 
clede Gas Light Co. v. Public Serv¬ 
ice Commission of Missouri. 58 S. 
Ct 988. 304 U.S. 398, 82 L.Ed. 1422. 

38. U.S.—Mississippi River Fuel 

Corporation v. Federal Power Com¬ 
mission, C.C.A.. 121 P.2d 159—Nat¬ 
ural Gas Pipeline Co. of America 
V, Federal Power Commission, C. 
C.A., 120 P.2d 625, certiorari grant¬ 
ed 62 S.Ct. 91, 314 U.S. 593. 86 L. 
Ed. 478, and Federal Power Com¬ 
mission V. Natural Gas Pipeline Co. 
of America, 62 S.Ct. 91, 314 U.S. 
593, 86 L.Ed. 478, reversed on oth¬ 
er grounds 62 S.Ct. 736, 315 U.S. 
576, 86 LuEd. 1037. 

39. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky. D.C.Ky., 60 P.2d 137, mo¬ 
tion denied 54 S.Ct. 82, reversed on 
other grounds 54 S.Ct. 154, 290 
U.S. 264, 78 L.Ed. 307. 

28 C.J* p 583 note 19. 

AUocatioii of general overhead 
It is proper to allocate general 
overhead expenses, which cannot be 
apportioned directly to any of the 
towns which the company serves, on 
the basis of Its gross income.—Cary 
V. Corporation Commission of Okla¬ 
homa, D.C.OkL, 17 F.Supp. 772. 
Approved contracts 
Where commerce commission had 
approved contracts by which certain 
payments to coal companies by gas 
company were authorized, exclusion 
of payments from operating expenses 
of gas company was error.—Peoples 
Gas Light & Coke Co. v. Slattery, 25 
N.B.2d 482. 378 Ill, 31, appeal dis¬ 
missed Peoples Gas Light & Coke Co. 
V. Hart, 60 S.Ct. 724, 309 U.S. 634, 
84 L.Ed. 991. 

Audits or appraisals 

Where under the statute the com¬ 
pany must pay the expense of audits 
or appraisals made by the commis¬ 
sion, such cost may be charged to 
operating expenses and amortized 
where necessary.—State ex rel. City 
of St. Louis V. Public Service Com¬ 
mission, 110 S.W.2d 749, 341 Mo. 920, 
appeal dismissed Laclede Gas Light 
Co. V. Public Service Commission of 
Missouri, 58 S.Ct 988, 304 U.S. 398, 
82 LuEd. 1422. 

Xtonations or contrlbiitions 

<1) Donations or contributions axe 


properly eliminated from operating 
expenses in absence of showing that 
they benefited the company or its 
patrons. 

U. S.—Reno Power, Light & tVater 
Co. V. Public Service Commission 
of Nevada, D.C.Nev., 29S F. 790. 

Ill.—Peoples Gas Light & Coke Co. 
V. Slattery, 25 N.E.2d 482, 373 III. 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 634, 84 L.Ed. 991. 

Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 78S, 16S 
Okl. 487. 

(2) Allowance of disbursements 
for charitable and other grifts would 
not be excluded In determining ope¬ 
rating expense, where record did not 
show with certainty reasons for pay¬ 
ments, and rate was increased but 
one tenth of one per cent by allow¬ 
ance of gifts.—^West Ohio Gas Co. v. 
Public Utilities Commission of Ohio, 
55 S.Ct 316, 294 U.S. 63, 79 LuEd. 
761, reversing WTest Ohio Gas Co. v. 
Public Utilities Commission (City of 
Lima). 191 N.B. 105, 128 Ohio St. 
301, conformed to 196 N.E. 674, 129 
Ohio St. 670. 

(3) Relatively small contributions 
by a gas company to local charities, 
etc., were not improperly charged to 
operating expenses.—Mobile Gas Co. 

V. Patterson, D.C.Ala., 293 F. 208, 
modified on other grounds Patterson 
V. Mobile Gas Co., 46 S.Ct 445, 271 
U.S, 131, 70 L.Bd. 870. 

(4) Where evidence in rate case 
before railroad commissioners show¬ 
ed an itemized list of dues and dona¬ 
tions by public utility maintaining 
electric, gas, and steam heat depart¬ 
ments, totalling four thousand six 
hundred thirty eight dollars and nine¬ 
ty four cents which the utility had 
paid out during the year immediately 
preceding the Inquiry, a finding that 
some, but not all, of such dues and 
donations were properly chargeable 
to operating expenses without spec¬ 
ifying which were proper and w'hich 
were not, and an allowance of three 
thousand dollars for all the purposes 
listed, was, in absence of any claim 
of bad faith on part of utility or 
that expenditure for any particular 
purpose was excessive, an attempt to 
control the management of a utility 
and beyond the powers of the rail¬ 
road commissioners.—^Northern States 
Power Co. v. Board of Railroad 
Corners, 298 N.W. 423, 71 N.D. L 
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Particular items allowed 

(1) Annual franchise payment.— 
City of Elmhurst v. Western United 
Gas & Electric Co.. 1 N.E.2d 489, 363 
Ill. 144. 

(2) Bad accounts.—Chambersburg 
Gas Co. V. Public Service Commis¬ 
sion, 176 A. 794, 116 Pa.Super. 196. 

(3) Expenditure for explosion loss¬ 
es.—^Wichita Gas Co. v. Public Serv¬ 
ice Commission of State of Kansas, 
D.C.Kan., 3 F.Supp. 722. 

(4) Expenditures to enable em¬ 
ployees to purchase stock in parent 
company.—East Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio. 12 
N.E.2d 765, 133 Ohio St. 212. 

(5) The amount expended in ad¬ 
justing consumer's gas burners. 

Ill.—Peoples Gas Light & Coke Co. v. 
Slattery. 25 N.E.2d 482, 373 III. 31. 
appeal dismissed Peoples Gas Light 
& Coke Co. V. Hart, 60 S.Ct 724, 
309 U.S. 634, 84 L.Ed. 991. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission, 110 
S.W'.2d 749, 341 Mo. 920, appeal 
dismissed Laclede Gas Light Co. v. 
Public Service Commission of 
Missouri, 58 S.Ct 988, 304 U.S. 398. 
82 L.Ed. 1423. 

Partionlar items refused 

(1) Expense of employees’ sub¬ 
scription plan bonus and New York 
administrative expenses.—^Arkansas- 
Louisiana Gas Co. v. City of Tex¬ 
arkana, D.C.Ark., 17 F.Supp. 447, af¬ 
firmed, C.G.A., 96 P.2d 179, certiorari 
denied 59 S.Ct 66, 305 U.S. 606, 83 
UEd. 385. 

(2) Expenses of procuring leases 
for development of natural gas wells 
which were necessarily speculative. 
—^Mobile Gas Co. v. Patterson, D.C. 
Ala., 293 F. 208, modified on other 
grounds Patterson v. Mobile Gas Co., 
46 S.Ct 445, 271 U.S. 131, 70 L.Ed. 
870. 

(3) Interest on funded debt—Okla¬ 
homa Natural Gas Co. v. Corporation 
Commission of Oklahoma, 216 P. 917, 
90 Okl. 84. 

(4) Other items see 28 C.J. p 583 
note 19 Cb]. 

Several plants 

The cost of operation of a gas 
company operating several plants is 
to be based on costs of all of them, 
although the costs are not uniform, 
all the plants being efficiently oper¬ 
ated, although they are not equally 
well equipped.—^Brooklyn Union Gas 
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lowance for expenses based on the average actual 
expenses of the company in recent years has been 
held to be proper,^® and the average operating ex¬ 
penses of such companies in other cities similarly 
situated may be considered.^^ In order to be al¬ 
lowed for rate purposes, operating expenses, of 
course, must be reasonable and necessary.^^ xhe 
company is entitled to considerable leeway in respect 
of items charged as operating expenses, and items 
so charged cannot be ignored by the regulatory body, 
except in case of abuse of discretion.^^ jn deter¬ 
mining the cost of production and transmission of 
gas, consideration must be given to the fact that the 
utility must keep in readiness sufficient facilities for 
supplying the highest demand that may be made on 
it for gas in any one day.^^ The same operating ex¬ 


pense will not be allowed twice, even though pre¬ 
sented under different names.^5 The cost of enlarg¬ 
ing and improving the plant is investment, which 
ought to be excluded from the operating expense 
account.^® No allowance should be made for effi¬ 
cient managements^ 

Carrying charges of gas holdings. As a reason¬ 
able part of gas holdings are essential to the future 
life of the company, the carrying charges with in¬ 
cidentals should be allowed in the rate but, where 
a reasonable allowance for depletion of operated gas 
fields and for the depreciation of wells and their 
equipment has been made, a separate provision for 
payment of “delay rentals” on leases in reserve need 
not be allowed.^® 


Co. V. Prendergast, I>.C.N’.Y., 7 F.2d 
628, modified on other grounds Ot- 
tinger v. Brooklyn Union Gas Co., 
47 S.Ct 199, 272 U.S. 679, 71 L,.Ed. 
421. 

vrrongfiil expenses 
Where the company was required 
to furnish natural gas and surrepti¬ 
tiously mixed its gas with manufsfi- 
tured gas, It was not entitled to In¬ 
clude the cost of manufacturing such 
gas.—Ohio Fuel Gas Co. v. Public 
Utilities Commission, 35 N.R2d 829, 
138 Ohio 8t. 483. 

40. U.S.—^Arkansas-Louisiana Gas 

Co. V. City of Texarkana, D.CArk., 
17 F.Supp. 447, affirmed, C.C,A., 96 
F.2d 179, certiorari denied 69 S.Ct. 
66, 305 U.S. 606, 83 UEd. 385. 

41. Ill.—State Public Utilities 

Commn. v. Springfield Gas & Elec¬ 
tric Co., 125 N.B. 891, 291 Ill. 209. 

40. U.S.—Wichita Gas Co. v. Pub¬ 
lic Service Commission of State of 
Kansas, D.GKan., 3 F.Supp. 722. 
Tex.—State v. Lone Star Gas Co., 
Civ.App., 86 S.W.2d 484, reversed 
on other grounds Lone Star Gas Co. 
V. State of Texas, 68 S.Ct. 883, 304 
U.S. 224, 261, 82 L.Ed. 1304, re¬ 
hearing denied 58 S.Ct. 1051, 304 
U.S. 590, 82 L.Ed. 1549. 

**To be allowable in a rate case, 
operating expenses must be reason¬ 
able, The utility should be permit¬ 
ted to earn the cost of operation and 
a fair return; but, in addition to a 
fair return, it is not entitled to earn 
whatever it may choose to spend. 
Its expense account is limited to the 
reasonable cost of efficient ordinary 
operation, to the exclusion of expen¬ 
ditures too large, or otherwise im¬ 
proper, unjust, or unfair to its pa¬ 
trons, who must pay them, if provid¬ 
ed for by higher rates.*'—^Reno Pow¬ 
er, Light & Water Co. v. Public 
Service Commission of Nevada, D.C. 
Nev., 298 F. 790, 800. 

Abnormal efxpenditnxes 
Where question is whether or not 


prescribed gas rate is confiscatory, 
sum spent by company in adjusting 
appliances to meet commission's or¬ 
der as to standard of gas, and esti¬ 
mated cost of action to enjoin en¬ 
forcement of rate, being abnormal 
expenditures, should not be regarded 
as part of cost of manufacture.— 
Brooklyn Union Gas Co. v. Prender¬ 
gast, D.C.N.Y., 7 P.2d 6^8, modified 
on other grounds Ottinger v. Brook¬ 
lyn Union Gas Co., 47 S.Ct 199, 272 
U.S. 679, 71 L.Ed. 421. 

Rents 

Reducing the operating expense 
account by amount which gas com¬ 
pany charged itself for rent in its 
own office building, in excess of 
amount charged other tenants, was 
proper.—^Peoples Gas Light & Coke 
Co. V, Slattery, 26 N.B.2d 482, 373 Ill. 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct 
724, 309 U.S. 634, 84 L.Ed. 99L 

43. U.S.—^Monroe Gaslight & Fuel 
Co. V. MichigCLn Public Utilities 
Commission, D.C.Mich., 11 F.2d 319 
—^Wichita Gas Co. v. Public Serv¬ 
ice Commission of Kansas, D.C. 
Kan., 2 F.Supp. 792, modified on 
other grounds State Corporation 
Commission of ICansas v. Wichita 
Gas Co., 54 S.Ct 821, 290 U.S. 561, 
78 L.Ed. 600. 

IlL—State Public Utilities Commn. 

V. Springfield Gas & Electric Co.. 
126 N.E. 891, 291 IIL 209. 

N.D.—^Northern States Power Co. v. 
Board of Railroad Com'rs, 298 N. 

W. 423, 71 N.D. 1. 

Pa.—Cbambersburg Gas Co. v. Pub¬ 
lic Service Commission, 176 A. 794, 
116 Pa.Super. 196. 

Amounts paid 

The action of the commerce com¬ 
mission in arbitrarily reducing an 
allowance shown to have been actual¬ 
ly paid by gas compemy for mainte¬ 
nance of gas mains was unauthor¬ 
ized, in absence of evidence that com¬ 
pany intentionally Increased its 
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maintenance expense for rate-making 
purposes or that it was any other 
than a bona fide expense.—^Peoples 
Gas Light & Coke Co. v. Slattery, 26 
N.E.2d 482, 373 Ill. 31, appeal dis¬ 
missed Peoples Gas Light & Coke Co. 
V. Hart, 60 S.Ct. 724, 309 U.S. 634, 
84 L.Ed. 991. 

Charge for surrendered and cait- 
celed leases held excessive.—State v. 
Lone Star Gas Co., Tex.Civ.App., 86 
S.W.2d 484, reversed on other grounds 
Lone Star Gas Co. v. State of Texas, 
68 S.Ct 883, 304 U.S. 224, 82 L.Bd. 
1304, rehearing denied 68 S.Ct. 1051. 
304 U.S. 690, 82 L.Bd. 1649. 

44. U.S.—^Arkansas-Louisiana Gras 

Co. V. City of Texarkana, D.C.Ark., 
17 F.Supp. 447, affirmed, C.C.A., 96 
P.2d 179, certiorari denied 69 S.Ct 
66, 306 U.S. 606, 83 L.Ed. 385. 

45. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 60 F.2d 137, mo¬ 
tion denied 54 S.Ct. 82, reversed 
on other grounds 54 S.Ct. 154, 290 

U. S. 264, 78 LBd. 307. 

Pa.—Chambersburg Gas Co. v. Public 
Service Commission, 176 A. 794, 
116 Pa-Super. 196. 

4e. U.S.—^Reno Power, Light & Wa¬ 
ter Co. V. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 F. 
790. 

47. U.S.—^Pacific Gas & Electric Co. 

V. City and County of San Francis¬ 
co, D.C.Cal., 273 F, 937, reversed on 
other grounds 44 S.Ct. 637, 266 U. 
S. 403, 68 L.Ed. 1075. 

48^ Pa.—City of Erie v. Public 
Service Commission, 123 A. 471. 
278 Pa. 612. 

49- U.S.—Columbus Gas & Fuel Co. 
V. Public Utilities Commission of 
Ohio, 64 act. 763, 292 U.S. 398, 
78 L.Ed. 1327, 91 A.L.R. 1403, re¬ 
versing 187 N.B. 7, 127 Ohio St 
109, appeal dismissed 64 S.Ct 569, 
291 U.S. 661, 78 LuBd. 1046, rehear¬ 
ing denied 54 S.Ct. 639, 292 U.a 
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Intercompany relationships. Charges arising out 
of intercompany relationships between affiliated j 
companies should be scrutinized with care.50 Man- 1 
agement service rendered a gas company by an af- i 
filiated company is properly allowed as an operating 
expense.Sl but the company seeking such credit has 
the burden of showing the fairness of the contract,^2 
and there must be substantial evidence that the serv¬ 
ice called for has a value to the company commen¬ 
surate with the price paid and that such price is 
fair and does not exceed the actual cost of render¬ 


ing the servicc.53 

Promotion. Allowance will be made for reason¬ 
able expenses in the endeavor to procure new busi¬ 
ness. A company, however, will not be permitted 
to charge as an operating expense of its public util¬ 
ity' activities separate merchandising or other non¬ 
utility enterprises,55 but the cost of promotion of the 
sale of gas-using merchandise, to encourage the use 
of gas, is a legitimate item of operating expense.^* 

Rate litigation. Expenses of a rate case are a 
proper charge to operating expenses,®^ but should 


603, 78 Li.Bd. 1465, cause remanded i 
193 N.E. 612, 129 Ohio St. 118—j 
Dayton Power & Ltigrht Co. v. Pub¬ 
lic Utilities Commission of Ohio, * 
54 S.Ct. 647, 292 U.S. 290, 78 L..Ed. 
1267. affirming 187 N.E. 18. 127 
Ohio St. 137—^Arkansas-Louisiana 
Gas Co. V. City of Texarkana, D.C. 
Ark.. 17 F.Supp. 447, affirmed, C.C. 
A., 96 P.2d 179, certiorari denied 
59 act. 66 , 305 U.S. 606, 83 L..Ed. 
385. 

Ohio.—East Ohio Gas Co. v. Public 
Utilities Commission of Ohio, 12 
N.E.2d 765, 133 Ohio St. 212. 

501. Pa.—Chambersburg Gas Co. v. 
Public Service Commission, 176 A. 
794, 116 Pa.Super. 196. 

51. U.S.—Arkansas-Uouislana Cras 
Co. V. City of Texarkana, D.C.Ark., 
17 P.Supp. 447, affirmed, C.C.A,, 96 
P.2d 179, certiorari denied 59 S.Ct. 
66, 305 U.S. 606, 88 UEd. 385. 

52. U.S.—Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 54 S.Ct. 647, 292 U.S. 290, 
78 L.Ed. 1267, affirming 187 N.E. 
18, 127 Ohio St. 137—Arkansas- 
Louisiana Gas Co. v. City of Tex¬ 
arkana. D.C.Ark., 17 P.Supp. 447, 
affirmed, C.C.A., 96 P.2d 179, cer¬ 
tiorari denied 59 S.Ct. 66, 305 U.S. 
606, 83 L.Ed. 385. 

W.Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 175 S.B. 
339, appeal dismissed Natural Gas 
Co. of West Virginia v. Public 
Service Commission of West Vir¬ 
ginia, 56 S.Ct. 87, 296 U.S. 659, 80 
L.Ed. 469. 

Corporation oommissloiL determin¬ 
ing reasonableness of gas rates 
charged by distributing company 
could determine whether or not man¬ 
agement fees paid to foreign com¬ 
pany which owned substantially all 
stock of distributing company and 
affiliated seller were reasonable items 
of expense.—^Lone Star Gas Co. v. 
Corporation Commission of Okla¬ 
homa, 39 P.2d 547, 170 Okl. 292. 

Bvidenoa held lTumfllolan,t to show 
reasonableness of management fee.— 
State V. Lone Star Gas Co., Tex.CIv. 
App., 86 S.W,2d 484, reversed on oth¬ 
er gn^unds Lone Star Gas Co. v. 
State of Texas» 68 S.Ct. 883, 304 U.a 


224. 551, 82 L.Ed. 1304, rehearing de¬ 
nied 58 S.Ct 1051. 304 U.S. 590, 82 
L.Ed. 1549. 

Trader a statute providing that no 
charge for serv'ices rendered by a 
holding or affiliated company shall 
be given consideration unless there 
is a showing oy the utility affected | 
as to the actual cost to the holding 
or affiliated company furnishing such 
service, gas distributing companies 
were held not to establish that com¬ 
missions paid under contracts with 
separate organization for managerial, 
engineering, and accounting services 
were proper item of expense to be 
considered in determining local rate. 
—^Wichita Gas Co. v. Public Service 
Commission of Kansas, D.C.Kan., 2 
P.Supp. 792, modified on other 
grounds State Corporation Commis¬ 
sion of Kansas v. Wichita Gas Co.. 54 
S.CL 321. 290 U.S. 661, 78 L.Ed. 500. 

53. U.S.—^Arkansas-Louisiana Gas 

Co. V. City of Texarkana, D.C.Ark., 
17 P.Supp. 447, affirmed, C.C.A., 96 
P.2d 179, certiorari denied 59 S.Ct. 
66, 305 U.S. 606, S3 L.Ed. 385. 

54. Advertising 

U.S.—Wichita Gas Co. v. Public 
Service Commission of State of 
Kansas, D.C.Kan.. 3 P.Supp. 722. 
Bvidence held insufficient to war¬ 
rant allowance of new business ex¬ 
penses.—State V. Lone Star Gas Co., 
Tex.Civ.App., 86 S.W.2d 484, reversed 
on other grounds. Lone Star Gas Co. 
v. State of Texas, 58 S.Ct. 883, 304 
U.S. 224, 651, 82 L.Bd. 1304, rehear¬ 
ing denied 68 S.Ct. 1051. 304 U.S. 
590, 82 L.Ed. 1649. 

Judgment of company 

Ordinarily, in absence of a show¬ 
ing of inefficiency or improvidence, 
the court will not substitute its judg¬ 
ment for that of the management of 
a gas company as to amount of out¬ 
lay expended in procuring new busi¬ 
ness or In holding business already 
obtained.—Peoples Gas Light & Coke 
Co. V. Slattery, 25 N.K2d 482, 373 Ill. 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 684, 84 L.Bd. 931. 
Seduction unwarranted 

Action of public utilities commis¬ 
sion in gas rate proceeding in cut- 
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ting down utility's claim for expens¬ 
es incurred in procuring new busi¬ 
ness was unwarranted, where there 
was no evidence showing that allow¬ 
ance was unnecessary or wasteful.— 
West Ohio Gas Co. v. Public Utilities 
Commission of Ohio, 55 S,Ct. 316, 294 
I U.S. 63, 79 L.Ed. 761, reversing West 
Ohio Gas Co. v. Public Utilities Com¬ 
mission (City of Lima), 191 N.E 105, 
128 Ohio St. 301, conformed to 196 N. 
E. 674, 129 Ohio St. 670. 

55. Hawaii.—In re Establishing a 
Kate Base for the Honolulu Gas 
Co., 33 Hawaii 487. 

53. U.S.—Consolidated Gas Co. v. 
Newton, D.C.N.Y., 267 F. 231, modi¬ 
fied on other grounds Newton v. 
Consolidated Gas Co., 42 S.Ct. 264, 
258 U.S. 165, 66 L.Ed. 538. 

57. U.S.—Mobile Gas Co. v. Patter¬ 
son, D.C.Ala., 293 F. 208, modified 
on other grounds Patterson v. Mo¬ 
bile Gas Co., 46 S.Ct. 445, 271 
U.S. 131, 70 L.Ed. 870. 

N.D.—^Northern States Power Co. v. 
Board of Railroad Com'rs, 298 N. 
W. 423, 71 N.D. 1. 

W.Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 175 S.E. 
339, 115 W.Va. 149, appeal dismiss¬ 
ed Natural Gas Co. of West Vir¬ 
ginia V. Public Service Commission 
of West Virginia, 66 S.Ct. 87, 296 
U.S. 659, 80 L.Ed. 469. 

Ohallengliig ordiiuuaee and order 
The expense of proceedings to chal¬ 
lenge an ordinance fixing a confisca¬ 
tory rate and an order of the public 
service commission making an in¬ 
sufficient increase in the rate fixed 
by the ordinance must be Included 
among the costs of operation in the 
computation of a fair return.—^West 
Ohio Gas Co. v. Public Utilities Com¬ 
mission of Ohio, 55 S.Ct. 316, 294 
U.S. 63, 79 LuEd. 761, reversing West 
Ohio Gas Co. v. Public Utilities Com¬ 
mission (City of Lima), 191 N.E. 105. 
128 Ohio St. 301, conformed to 196 
N.E. 674, 129 Ohio St. 670. 

Bates found unxeasonable 

“Legal expenses of a gas com¬ 
pany, in resisting a rate on the 
ground that it is confiscatory, may 
be amortized as part of its operating 
^ expenses when the evidence produced 
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be spread out over a number of years.®^ On the 
other hand, it has been held that the expenses of 
rate litigation are abnormal, and are not entitled to 
consideration in determining whether or not rates 
are confiscatory.®® A gas company has been held 
not to be entitled to the allowance of expenses for 
legal services and for advertising in preparation and 
contemplation of rate-base litigation.^® 

Allowances for rate litigation must be reason¬ 
able,®^ and it has been held that the amount of the 
allowance depends largely on the final outcome of 
the litigation.®^ Where there is no showing that 
such figures are erroneous or the payments improv¬ 
ident, the expenses of 'rate litigation may be allowed 
at the figures shown by the gas company’s books as 
actually expended.®® Where the evidence shows 
that the only expense incurred by a gas company 
in connection with a rate hearing was the use of its 
regular employees and attorneys and did not increase 
the regular daily operating expenses, it was proper 
to disallow such item in estimating the future re¬ 
quirements of the company.®^ 


Where it clearly appears that the consumers will 
be materially benefited by the commission’s finding, 
a reasonable sum, charged over a period of years, 
may be included in the operating expenses after de¬ 
termining the net revenue of the company, to reim¬ 
burse the municipality, or party contesting the rates, 
for expenditures made in such case.®® 

Taxes, A gas company should be allowed, as an 
estimated operating expense, the entire amount of 
taxes billed against it on its property used or useful 
in the public interest.®® Income taxes, ^oth state 
and federal, are proper expense allowances.®^ As a 
general rule the allowance should not exceed the 
tax liability,®® after the company has taken advan¬ 
tage of every deduction from gross income allowed 
by law;®® but it has been held that the amount of 
federal and state income taxes, which the company 
if it were able to earn a fair return on its property 
would be required to pay, should be allowed as an 
operating expense, notwithstanding, due to its heavy 
indebtedness, the company pays no income tax.*^® 
To base an allowance for income taxes on a rate 


resulted In a finding that the rate 
proposed was unreasonable and un¬ 
lawful.*"—^East Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 12 
N.E.2d 765, 768. 183 Ohio St. 212. 

5& W.Va.—City of Wheeling v. Nat¬ 
ural Gas Co. of West Virginia, 175 
S.B. 339, 115 W.Va. 149, appeal 
dismissed Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion of West Virgnia,' 56 S.Ct. 87, 
296 U.S. 659, 80 KEd. 469. 

Where pexioa of regnlatioxL is defi¬ 
nitely fixed, the expenses of the liti¬ 
gation may be distributed over that 
periodL-^West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 65 
S.Ct, 316, 294 U.S. 63, 79 L..Ed. 761, 
reversing West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission (City of 
Lima), 191 N.B. 105, 128 Ohio St. 
301, conformed to 196 N.B. 674, 129 
Ohio St. 670. 

59, U.S.—^Reno Power, Light & Wa¬ 
ter Co. V. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 P. 
790 —City of Winona v. Wisconsin- 
Minnesota Light & Power Co., 3>. 
C.Minn., 276 P. 996. 

60 . U.S.—Columbus Gas & Fuel Co. 
V. City of Columbus, D.C.Ohio, 17 
P.2d 630, appeal dismissed, C.C.A., 
55 P.2d 56. 

6L W.Va.—City of Wheeling v. Nat¬ 
ural Gas Co. of West Virginia, 175 
S.E. 389, 116 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion of West Virginia, 66 S.Ct. 87, 
^ 296 U.S. 659, 80 L.Ed. 469. 

62. W.Va.—City of Wheeling v. Niat- 
ural Gas Co. of West Virginia, su¬ 
pra. 


63. U.S.—West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
65 S.Ct. 316, 294 U.S. 63, 79 L.Ed. 
761, reversing West Ohio Gas Co. 
V. Public Utilities Commission 
(City of Lima), 191 N.E. 105, 128 
Ohio St. 301, conformed to 196 N. 
E. 674, 129 Ohio St. 670. 

64. Okl.—Carey v. Corporation Com¬ 
mission of Oklahoma, 33 P.2d 788, 
168 Okl. 487. 

65. W.Va.—City of Wheeling v. Nat¬ 
ural Gas Co. of West Virginia, 176 
S.B. 339, 115 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virgrlnia v. Public Service Commis¬ 
sion of West Virginia, 56 S.CJt, 87, 
296 U.S. 659, 80 L.Ed. 469. 

66. Ill.—Peoples Gas Light & Coke 
Co. V. Slattery, 25 N.E.2d 482, 373 
Ill. 31, appeal dismissed Peoples 
Gas Light & Coke Co. v. Hart, 60 
S.Ct. 724, 309 U.S. 634, 84 L.Ed. 
991. 

Allowance deemed sufficient 

Where net return of seven per cent 
has been allowed to natural gas com¬ 
pany, -such allowance will be deemed 
sufficient to cover necessary tax 
charges, in absence of proper show¬ 
ing to contrary,—Carey v. Corpora¬ 
tion Commission of Oklahoma, 33 P. 
2d 788, 168 Okl. 487. 

67. U.S.—Georgia Ry. & Power Co. 
V. Railroad Commission of Georgia, 
Ga., 43 S.Ct. 680, 262 U.S. 625, 67 
L.Ed. 1144—^Monroe Gaslight & 
Puel Co. V. Michigan Public Utili¬ 
ties Commission, D.C.Mlch., 11 F. 
2d 319—^Arkansas-Louisiana Gas 
Co. V. City of Texarkana, D.C.Ark., 
17 P.Supp. 447, affirmed, O.C.A., 96 


P.2d 179, certiorari denied 59 S.Ct 
66, 305 U.S. 606, 83 L.Ed. 385. 

N.Y.—Pennsylvania Gas Co. v. Public 
Service Commission of State of 
New York, 207 N.Y.S. 699, 211 App. 
Div. 253. 

Pa.—Chambersburg Gas Co. v. Public 
Service Commission, 176 A. 794, 116 
Pa. Super. 196. 

W.Va.—City of Charleston v. Public 
Service Commission, 120 S.E. 398, 
95 W.Va. 91. 

28 C.J. p 583 note 19 [g]. 
Consolidated companies 
Where rate of return to which a 
gas company, which had consolidated 
with companies with which it had 
formerly been affiliated, was entitled 
would subject company to payment 
of income taxes, proper allowance 
should be made for such expense in 
determining gas rates, notwithstand¬ 
ing theretofore company had filed 
consolidated returns with its affili¬ 
ated companies and therefore had 
paid no income taxes.—Arkansas- 
Louisiana Gas Co. v. City of Texar¬ 
kana, D.C.Ark., 17 P.Supp. 447, affirm¬ 
ed, C.C.A,, 96 P.2d 179, certiorari de¬ 
nied 59 S.Ct. 66, 305 U.S. 606, 83 L. 
Ed. 386. 

68. Tex.—State v. Lone Star Gas 
Co., Civ.App., 86 S.W.2d 484, re¬ 
versed on other grounds Lone Star 
Gas Co. V. State of Texas, 68 S.Ct 
883, 304 U.S. 224, 551, 82 LBd. 
1304, rehearing denied 58 S.Ct. 1061, 
304 U.S. 590, 82 L.Ed. 1549. 

69. U.S.—^Arkansas-Louisiana Gas 
Co. V. City of Texarkana, D.CArk., 
17 P.Supp. 447, affirmed, C.C.A., 96 
P.2d 179, certiorari denied 69 S.CJt 
66, 305 U.S. 606, 83 L.Ed. 385. 

76. U.S.—Cary Corporation Com- 
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applicable in past years, which the commission j 
knows is lower than that which will be assessed, 
is arbitrary and unreasonable.'^! Federal corporate 
excess profits taxes should be paid by the gas com¬ 
pany, not by its patrons, and are not chargeable to 
operating expenses for rate-making purposes."^ 

Unaccotinted for gas; leakage. Since there is a 
certain loss of gas through leakage, condensation, 
expansion, or contraction, no matter how carefully 
the business is conducted, in fixing rates, allowance 
must be made for this unaccounted for gas as an op¬ 
erating expense.73 ^ gas company, however, will 
not be permitted to include negligent or wasteful 
losses among its operating charges.^^ 

In determining whether or not rates are confisca¬ 
tory, expenditures for stopping leaks must be treat- 


§ 33 

I cd either as past expenses applicable to the years in 
which they occurred and, therefore, not to be re¬ 
couped in subsequent years, or as betterments added 
to capital, or, preferably, as an allowance for past 
accrued depreciation to be considered in determining 
the sufficiency of the annual depreciation allow¬ 
ance. "5 

(3) Depreciation, Obsolescence, and Amorti¬ 
zation of Investment 

Allowance must be made, in estimating a reasonable 
gas rate, for depreciation and obsolescence of the com¬ 
pany’s equipment, and, particularly in the case of natural 
gas companies, for the amortization of the investment. 

In estimating a reasonable gas rate, it is proper to 
allow for an annual maintenance fund through 
which defective, destroyed, inadequate, or obsolete 
parts may be repaired or replaced."® In addition to 


mission of Oklahoma, D.C.Okl., 17 
F.Supp. 772. 

71. Ohio.—Bast Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio, 12 N.E.2d 765, 133 Ohio St 
212 . 

72- W.Va.—City of Charleston v. 
Public Service Commission, 120 S. 

B. 398, 95 W.Va. 91. 

73. U.S.—^Brooklyn Union Gas Co. 
V. Prendergast, D.C.N.T., 7 P.2d 
628, modified on other grounds Ot- 
tlnger v. Brooklyn Union Gas Co., 
47 S.Ct. 199, 272 U.S. 579, 71 L.Bd. 
421. 

X.Y.—^Pennsylvania Gas Co. v. Public 
Service Commission of State of 
New York, 207 N.T.S. 599, 211 App. 
Div. 253. 

Ohio.—City of Lima v. Public Util¬ 
ities Commission, 140 N.E. 147, 106 
Ohio St 379. 

28 C.J. p 583 note 19 [h]. 

Arbitzazy zednotion 
Where there was no evidence that 
allowance of nine per cent, for un¬ 
accounted for gras was due to im¬ 
proper care of system, fixing deduc¬ 
tion at seven per cent was arbitrary 
and Improper.—West Ohio Gas Co. v. 
Public Utilities Commission of Ohio, 
65 S.Ct. 316, 294 U.S. 63, 79 L.Bd. 761, 
reversing West Ohio Gas Co. v. Pub¬ 
lic UUlities Commission (City of 
Lima), 191 N.E. 105, 128 Ohio St 301, 
conformed to 196 N.E. 674, 129 Ohio 
St 670. 

Bate 

In determining gas distributing 
company’s rate base, leakage from 
mains should be charged partly to 
industrial and partly to domestic 
consumption, length of mains being 
factor In determining proper propor¬ 
tion; and the company properly 
charged leakage from mains, attribu¬ 
table to domestic consumption, at 
rate which company paid therefor to 
supply company.—Wichita Gas Co. v. 


Public Service Commission of State 
of Kansas. D.C.Kan.. 3 F.Supp. 722. 

74- U.S.—^West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 

55 S.Ct. 316, 294 U.S. 63. 79 L.Ed. 

761, reversing West Ohio Gas Co. 

V. Public Utilities Commission 

<City of Lima). 191 N.E. 105, 128 

Ohio St. 301. conformed to 196 N. 

E. 674, 129 Ohio St. 670. 

Amonnt of leakage allowable 

(1) By the exercise of ordinary 
care, leakage can be held to ten per 
cent, and the public should not have 
to pay for leakage in excess of that 
figure.—Arkansas Louisiana Gas Co. 
V. City of Texarkana, C.C.AArk,, 96 
F.2d 179, affirming, D.C., 17 F.Supp. 
447, certiorari denied 59 S.Ct. 66, 305 
U.S. 606, 83 L.Ed. 386—Jacksonville 
Gas Co. V. City of Jacksonville, D.C. 
Fla., 286 F. 404. 

(2) A finding that there was thir¬ 
teen per cent loss of gas was not 
unreasonable.—^Hardin - Wyandot 
Lighting Co. v. Public Utilities Com¬ 
mission, 140 N.E. 779, 108 Ohio St. 
207. 

(3) Allowance of thirty-five and 
twenty-eight hundredths per cent for 
leakage would be excessive.—Joplin 
Gas Co. V. Public Service Commission 
of Missouri, D.C.Mo., 296 F. 271. 

<4) Where there was a leakage of 
gas in excess of standard require- 
i ment, only a small part of which 
was due to fault of gas company, 
finding that in fixing rate for gas 
supplied by company it was entitled 
to allowance, out of earnings, of sum 
sufficient to take care of half of 
leakage, was warranted by evidence. 
—Coffeyville Gas & Fuel Co. v. Pub¬ 
lic Utilities Commission of Kansas, 
225 P. 1036, 116 Kan. 165. 

75. Amoztizatioii, 

Where state public service com¬ 
mission permitted gas company to 
place such exjpenditures in a suspense 
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account and amortize them ov^er five 
years, balance resulting from failure 
to amortize certain items for partic¬ 
ular years should not be allowed as a 
charge against expense in subsequent 
years, in fixing rates, as against 
contention that the practical effect 
of commission's order was to allow 
company additional revenue.—^Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, D.C.CaL, 26 F. 
Supp. 507, conforming to mandate 
Railroad Commission of California v. 
Pacific Gas & Electric Co., 58 S.Ct. 
334, 302 U.S. 388, S2 L.Ed. 319, re¬ 
hearing Railroad Commission of 
State of California v. Pacific Gas & 
Electric Co.. 57 S.Ct. 935, 301 U.S. 
669, 81 L.Ed. 1333, affirming, D.C,, 
Pacific Gas & Electric Co. v. Railroad 
Commission of California, 13 F.Supp. 
931, rehearing granted 16 F.Supp. 884, 
rehearing denied Railroad Commis¬ 
sion of State of California v. Pacific 
Gas & Electric Co., 58 S.Ct. 3, 302 U. 
S. 771, 82 L.Ed. 698. 

7a U.S.—^Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A. 
Ark., 96 F.2d 179, affirming, D.C., 
17 F.Supp. 447, certiorari denied 59 
S.Ct 66, 305 U.S. 606. 83 L.Ed. 385. 
Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 788, 168 
OkL 487. 

Allowance held sxdBcieiLt 
U.S.—United Fuel Gas Co. v. Rail¬ 
road Commission of Kentucky, D. 

C. Ky., 13 F.2d 510. affirmed 49 S.Ct. 
150, 278 U.S. 300, 73 L.Ed. 390. 

Allowance held not excessive 
U.S.—Mobile Gas Co. v. Patterson, 

D. C.Ala., 293 P. 208, modified on 
other grounds Patterson v. Mobile 
Gas Co., 46 S.Ct. 445, 271 U.S. 131, 
70 L.Ed. 870. 

retirements 

For gas-rate purposes, utility is 
entitled to include in operating ex¬ 
penses sufficient sum, based on ex- 



GAS 


38 C.J.S. 


§ 33 


the annual maintenance charges, an annual allow¬ 
ance should be made for depreciation and amorti- 
zation.77 Depreciation, having in view the replace¬ 
ment of equipment as it wears out or is consumed, 
must be figured on the appraised value rather than 
on the investment cost.*^^ In order to arrive at a 
reasonable and just allowance for depreciation and 
amortization, it is proper to take into consideration 


the age of the company and its fiscal history,79 as 
actual experience is more convincing than tabula¬ 
tions of estimatesbut, although such book entries 
are competent evidence of the facts supposed to be 
represented by them,8i the amount deducted by the 
company under its bookkeeping methods is not con¬ 
trolling as to the amount to be allowed,82 and the 
company has the burden of showing that the 


perience of company, to take care of 
annual retirements.—City of Wheel¬ 
ing V. Natural Gas Co. of West Vir¬ 
ginia. 176 S.B. 339. 116 W.Va. 149, ap¬ 
peal dismissed Natural Gas Co. of 
West Virginia v. Public Seirvice 
Commission of West Virginia. 56 S. 
Ct. 87, 296 U.S. 659, 80 L..Ed. 469. 

Contlngenoies 

An annual allowance for contin¬ 
gencies, such as injury by storm, fire, 
etc., in addition to a depreciation re¬ 
serve, is proper.—Mobile Gas Co. v. 
Patterson, D.C.Ala., 293 P. 208, modi¬ 
fied on other grounds Patterson v. 
Mobile Gas Co„ 46 S.Ct. 445, 271 U.S. 
131, 70 L..Ed. 870. 

77- U.S.—Fort Worth Gas Co. v. 
City of Fort Worth, D.C.Tex., 35 F. 
2d 743—^United Fuel Gas Co. v. Rail¬ 
road Commission of Kentucky, D.C. 
Ky., 13 P.2d 610, affirmed 49 S.Ct. 
150. 278 U.S. 300, 73 L.Ed. 390— 
Springfield Gas & Electric Co. v. 
Public Service Commission of Mis¬ 
souri, D,C.Mo., 10 P.2d 262—Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, D.C.Cal., 26 
P.Supp, 607, conforming to mandate 
Railroad Commission of California 
V. Pacific Gas & Electric Co., 68 S. 
Ct. 334, 302 U.S. 388, 82 U.Ed. 319, 
rehearing Railroad Commission of 
State of California v. Pacific Gas 
& Electric Co., 67 S.Ct 935, 301 U. 
S. 669, 81 LuEd. 1333, affirming, D. 
C., Pacific Gas & Electric Co. v, 
R^lroad Commission of California, 
13 P.Supp. 931, rehearing denied 16 
F.Supp. 884, rehearing granted 
Railroad Commission of State of 
California v. Panific Gas & Elec¬ 
tric Co., 68 S.Ct 3. 302 U.S. 771, 82 
LkEd. 698—Arkansas-Louisiana Gas 
Co. V. City of Texarkana, D.C.Ark., 
17 F.Supp. 447, affirmed, C.C.A., 96 
P.2d 179, certiorari denied 59 S.Ct 
66, 306 U.S. 606, 83 LuEd. 386. 

Okl.—Consumers* Gas Co. v. Corpora¬ 
tion Commission, 219 P. 126, 95 
Okl. 67. 

Allowance for depreciation in esti¬ 
mating present value of property 
for rate base see infra subdivision 
0 (2) of this section. 

"The annual allowance for depre¬ 
ciation can only be allowed' upon the 
ground that such depreciation has 
been found to occur as a matter of 
'^perience and has been presumed to 
ceeur regardless of functional effi¬ 


ciency of plant capacity as maintain¬ 
ed by repairs or replacements.**—Car¬ 
ey V. Corporation Commission of Ok¬ 
lahoma, 33 P.2d 788, 792, 168 Okl. 
487. 

Accumulated reserve 

In proceeding to fix gas rates, fact 
that property represented by utility*s 
accumulated depreciation reserve 
could not be used to support confis¬ 
catory rates did not require railroad 
commission to make annual allow¬ 
ance which in light of experience 
would be excessive.—Los Angeles 
Gas & Electric Corporation v. Rail¬ 
road Commission of California, Cal., 
53 S.Ct. 637, 289 U.S. 287, 77 L.Ed. 
1180, affirming, U.C., 58 F.2d 256. 

Allowance hdld adequate 
U.S.—United Fuel Gas Co. v. Public 
Service Commission of West Vir¬ 
ginia, D.aw.Va., 14 P.2d 209, af¬ 
firmed 49 S.Ct 167, 278 U.S. 322, 
73 L.Ed. 402—^Monroe Gaslight & 
Fuel Co. V. Michigan Public Utili¬ 
ties Commission, D.C.Mlch., 11 F.2d 
319. 

Allowance held excessive 
U.S,—^Arkansas-Louisiana Gas Co. v. 
City of Texarkana, D.C.Ark., 17 
F.Supp. 447, affirmed. C.C.A., 96 F. 
2d 179, certiorari denied 59 S.Ct. 
66, 306 U.S. 606, 83 L.Ed. 385. 

Svidence held insufficient to show 
allowance inadequate.—Columbus 
Gas & Fuel Co. v. Public Utilities 
Commission of Ohio, 54 S.Ct. 763, 292 
U.S, 398, 78 L.Ed. 1327, 91 A,L.R. 
1403, reversing 187 N.B. 7, 127 Ohio 
St. 109, appeal dismissed 54 S.Ct 669, 
291 U.S. 651, 78 L.Ed. 1046, rehear¬ 
ing denied 64 S.Ct. 639, 292 U.S. 603, 
78 L.Ed. 1465, cause remanded 193 
N.B. 612, 129 Ohio St 118—Dayton 
Power & Light Co. v. Public Utilities 
Commission of Ohio, 64 S.Ct. 647, 292 
U.S, 290, 78 L.Bd. 1267, affirming 187 
N.B, 18, 127 Ohio St 167. 

Purpose of allowance 

Annual allowances of depreciation 
are made for the sole purpose of 
maintaining the property in a normal 
operating condition, and to equalize 
the costs of retirements and replace¬ 
ments from year to year.—^Esist Ohio 
Gas Co. V. Public Utilities Commis¬ 
sion of Ohio, 12 N.E.2d 765, 133 Ohio 
St 212. 

7a U.S.—^United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
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D.C.Ky., 13 P.2d 510, affirmed 49 
S.Ct 160, 278 U.S. 300, 73 L.Ed 
390. 

Mo.—State ex rel. City of St Louis 
V. Public Service Commission. 110 
S.VS^.2d 749, 341 Mo. 920, appeal 
dismissed Laclede Gas Light Co. v. 
Public Service Commission of Mis¬ 
souri, 58 S.Ct 988, 304 U.S. 398, 
82 L.Ed. 1422. 

79. Okl.—^Hominy Light & Gas Co. 
V. State, 267 P. 235, 130 Okl. 258— 
Oklahoma Natural Gas Co. v. Cor¬ 
poration Commission of Oklahoma, 
216 P. 917, 90 Okl. 84. 

Exceeding past requirements 

An allowance annually for depre¬ 
ciation and amortization must be 
deemed adequate when the evidence 
discloses that it exceeds the actual 
requirements for such purposes as 
determined by the experience of the 
company over a period of years.— 
Carey v. Corporation Commission of 
Oklahoma, 33 P.2d 788, 168 Okl. 487. 

80. U.S.—^Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A 
Ark., 96 P.2d 179, affirming, D.C., 
17 F.Supp. 447, certiorari denied 
59 S.Ct. 66, 305 U.S. 606, 83 I^Ed. 
386. 

First year 

In estimating depreciation, the 
amount of repairs necessary the first 
year is not a fair gauge by which 
the life of a pipe line can be deter¬ 
mined.—Cary v. Corporation Com¬ 
mission of Oklahoma, D.C.Okl., 17 F. 
Supp. 772. 

81. Aoceptauoe of entries 

In gas-rate case, utility could not 
complain because court accepted the 
entries in its books made In usual 
course of business as reflecting the 
best judgment of its expert account¬ 
ants regarding amount necessary for 
depletion, depreciation, and annual 
charge for amortization of cost of 
gas reserves.—^Arkansas Louisiana 
Gas Co. V. City of Texarkana, C.C.A 
Ark., 96 F.2d 179, affirming, D.C, 17 
F.Supp. 447, certiorari denied 69 S- 
Ct. 66, 306 U.S. 606, 83 L.Bd. 385. 

82. U.S.—^Los Angeles Gas St Elec¬ 
tric Corporation ’V. Railroad •Com¬ 
mission of California, D.C.Cal., 58 
P.2d 266, affirmed 53 S.Ct. 637, 289 
U.S, 287, 77 L.Ed. 1180 —Wichita 
Gas Co. V. Public Service Commis¬ 
sion of State of Kansas, D.C.Kaiw 
■8 F.Supp. 722. 
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amounts charged to depreciation have not been ex- 
cessive.SS In estimating the amounts to be placed 
in the depreciation reserve, the calculations are de¬ 
signed evenly to distribute the loss over the estimat¬ 
ed ser\'ice life of the property,and because of this 
it is recognized that accrued depreciation, as it may 
be observed and estimated at a given time, and an 
appropriate allowance of depreciation according to 
good accounting practice, need not be the same.ss 
In determining annual depreciation, the company is 
not entitled to have extraordinary obsolescence in- 
cluded,S6 unless the sudden change benefits the con¬ 
sumer by offering him the same service at a lower 
rate or better service at the same rate.®7 esti¬ 
mating annual depreciation, past depreciation may 
not be included nor may the company charge past 
losses up to the consumers in subsequently enacted 
rates by setting aside an annual depreciation reserve 
which would include such past losses.^® 

A natural gas company is entitled to set aside an¬ 
nually such sum as will be needed to keep its physi¬ 
cal plant as good as new in so far as that is possi¬ 
ble, or, if possible, desirable, and, in addition, such 


sum as will, at the end of the estimated length of 
i the profitable life of its plant, make good its value.®’^ 
i Under such circumstances, the allowance for de- 
I preciation may propcrl}* be confined to the sums nec- 
: essary to keep the plant during its useful life up to 
; a high state of industrial efficiency.®^ The amorti- 
j zation base has been estimated on the actual cost 
rather than on the reproduction value,® 2 Where the 
I amortization reserve is merely a sinking fund re¬ 
serve charged to earnings and not distributable as 
ordinary dividends, under which method there is 
no deduction of amortization allowances from the 
rate base on which a fair return is to be allow'ed, 
computation of interest for amortization need not 
be on as low a rate of interest as would be secured 
from a sinking fund of segregated securities pur¬ 
chased with cash withdrawn from the business.®* 
Where the business in the past has not been regu¬ 
lated the company is not deprived of property by a 
requirement that it credit in the amortization ac¬ 
count as much of the earnings received during the 
prior period as is appropriately allocable to it for 
i amortization.®^ 


83. U.S.—Arkansas Louisiana Gas 
Co, V, City of Texarkana. C.C.A. 
Ark., 96 F.2d 179, affirming. D.a, 
17 F.Supp. 447, certiorari denied 
59 act. 66. 305 U.S. 606, 83 L.Ed. 
385. 

84 . U.S.—Arkansas-Loulsiana Oas 
Co. V. City of Texarkana, supra. 

Allowauoes bald snffleient 
U.S.—United Fuel Gas Co. v. Public 
Service Commission of West Vir¬ 
ginia, D.C.W.Va.. 14 P.2d 209, af¬ 
firmed 49 act. 157, 278 U.S. 322, 73 
L.Bd. 402. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission. 110 
S.W.2d 749, 341 Mo. 930, appeal 
dismissed Laclede Gas Light Co. v. 
Public Service Commission of Mis¬ 
souri. 53 act. 988, 304 U.S. 398, 
82 L.Ed. 1422. 

Okl.—Okmulgee Gas Co. v. Corpora¬ 
tion Commission, 220 P. 28, 95 Okl. 
213. 

86. Mo.—State ex rel. City of «St. 

Louis v. Public Service Commis¬ 
sion, 110 S.W.2d 749, 341 Mo. 920, 
appeal dismissed Laclede Gas 
Light Co. V. Public Service Com¬ 
mission of Missouri, 58 S.Ct. 988, 
804 U.S. 398, 82 L.Ed. 1422. j 

88. Mo.—State ex rel. City of St. 
Uouls v. Public iService Commis¬ 
sion. supra. 

87. Mo,—State ex rel. City of St. 
Louis V. Public Service Commis¬ 
sion, supra. 

88i vTiutk 

The fact that certain gas machin¬ 
ery had become junk does not, how- 
over, necessarily preclude the allow- 
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ance of depreciation thereon.—State 
ex rel. City of St Louis v. Public 
Service Commission, supra. 

89. Mo.—State ex rel. City of St 
Louis V. Public Service Commis¬ 
sion, supra. 

98. U.S.—United Fuel Gas Co. v. 
Public Service Commission of West 
Virginia, D.aW.Va., 14 P.2d 209, 
affirmed 49 S.Ct f57, 278 U.S. 322, 
73 LBd. 402. 

“In fixing the rate of depreciation 
or for amortization, the Commission 
should take into consideration the 
present life of the plant if it be a 
small natural gas plant, and such de¬ 
preciation allowed as would return 
to the investors their money over the 
probable period of the life of the 
plant considering the average num¬ 
ber of years the plant had been in 
service and the probable life of the 
same.”—Okmulgee Gas Co. v. Cor¬ 
poration Commission, 220 P. 28, 29, 
95 Okl. 213. 

Purpose of aauoxtlzatiou 

Where, as may be the case with a 
natural gas company, the property 
is devoted to a business which can 
exist for only a limited term, the 
purpose of an amortization allow¬ 
ance is that it is a means of restor¬ 
ing from current earnings the 
amount of service capacity of the 
business consumed in each year, and 
any scheme of amortization which 
will restore the capital investment 
at the end of the term involves no 
deprivation of property.—Federal 
Power Commission v. Natural Gi..s 
Pipeline Co. of America, 62 S.CL 736, 
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315 U.S. 575. 86 L.Ed. 1037, revers¬ 
ing, C.C.A.. Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission, 120 P.2d 623, certioraii 
granted 62 S.Ct 91, 314 U.S. 593. 85 
L.Ed. 478, and Federal Power Com¬ 
mission V. Natural Gas Pipeline Co. 
of America. 62 .S.Ct 91, 314 U.S. 593, 
86 L.Bd. 478. 

91. U.S.—United Fuel Gas Co. v. 
Public Service Commission of West 
Virginia, D.C.Vr.Va., 14 F.2d 209, 
affirmed 49 S.Ct. 157, 278 U.S. 322. 
73 L.Ed. 402. 

92. Aeasou for rola 

“Even though the reproduction cost 
of the property during the period 
may be more than its actual cost, 
this theoretical accretion to value 
represents no profit to the owner 
since the property dedicated to the 
business, save for its salvage value. 
Is destined for the scrap-heap when 
the business ends.”—Federal Power 
Commission v. Natural Gas Pipeline 
Co. of America, 62 S.Ct. 736, 746, 315 

U. S. 675, 86 L.Ed. 1037, reversing, C. 
C.A., Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, 120 F.2d 625, certiorari granted 
62 S.Ct. 91. 314 U.S. 593, 86 L.Ed. 
478, and Federal Power Commission 

V. Natural Gas Pipeline Co. of Amer¬ 
ica, 62 S.Ct. 91, 314 U.S. 593, 86 L. 
Ed. 478. 

98. U.S.—Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co. of 
America, supra. 

94. U.S.—^Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co. 
of America, supra. 
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The cost of wasting assets exhausted by the gas 
company must be amortized in connection with the 
operation of such property in order to restore de¬ 
pleted capital resulting from such depletion of as¬ 
sets.^® Accordingly in the case of a natural gas 
company, an allowance must be made for depletion 
of gas fields.^® Depletion of natural gas fields must 
be calculated by the straight-line, age-life, method, 
and on the investment value which is to be returned 
in full.®'^ In the case of a natural gas company en¬ 
gaged in developing productive leaseholds to supply 
gas to be sold in service, wasting assets to be amor¬ 
tized must comprehend the cost of acquiring and 
carrying for a time leaseholds taken in good faith 
to replenish and stabilize its gas supply, which lease¬ 
holds on test are later found to be unproductive and 
for that reason must be canceled and abandoned.®^ 
It has been held that items charged for canceled 
and surrendered leaseholds, abandoned wells and 


lines, and abandoning lines should be charged to the 
amortization account and not to operating expenses, 
at least where the property represented by these 
items was included in the inventory and went to 
make up the total value of the property as a basis 
for a rate.^® 

(4) Earnings and Past Losses 

in estimating the reasonableness of a gas rate, it is 
proper to consider the actual earnings of the company, 
but past high earnings do not Justify the imposition of a 
confiscatory rate for the future. 

In determining what amounts to a fair return, the 
total receipts from the company’s gas business 
should be considered,^ and as long as the total is 
enough to furnish a fair return, it is immaterial 
that, with respect to some customers, the price is 
not enough,2 or that the company is required, un¬ 
der its contracts, to supply gas to certain consumers 


96* Ohio.—Bast Ohio Gas Co. v. Pub¬ 
lic Utilities Commission, 28 N.E. 
2d 599, 137 Ohio St. 226. 

96. U.S.—Columbus Gas Fuel Co. 

V. Public Utilities Commission of 
Ohio, 54 S.Ct. 76?, 292 U.S. 398, 78 
L.Ed. 1327, 91 A.‘l.R. 1403, revers- 
ingr 187 K.E. 7, 127 Ohio St 109, ap¬ 
peal dismissed 54 S.Ct. 559, 291 U.S. 
651, 78 Ii.Ed. 1046, rehearing de¬ 
nied 54 S.Ct 639, 292 U.S. 603, 78 
Ii.Ed. 1465, cause remanded 193 
N.E. 612, 129 Ohio St 118—^United 
Fuel Gas Co. v. Public Service 
Commission of West Virginia, D.C. 

W. Va., 14 F.2d 209, affirmed 49 S.Ct. 
157, 278 U.S. 322, 73 L,Ed. 402. 

W.Va.—Clarksburg Light & Heat Co. 
V. Public Serv. Commn,, 100 S.E. 
561, 84 W.Va. 638. 

^'Because of the exhaustible char¬ 
acter of his product, the natural sas 
operator is entitled to receive 
through the rates charged, not only 
his actual expenditures of operation 
and depreciation charges, in the 
sense of such sum as will keep his 
plant at 100 per cent, operating effi¬ 
ciency, but he is also entitled to such 
rates as will refund to him his en¬ 
tire capital Investment within the 
life of the business.”—United Fuel 
Gas Co. V. Railroad Commission of 
Kentucky, D.aKy., 13 P.2d 610, 618, 
affirmed 49 S.Ct. 150, '278 U.S. 300, 73 
L.Ed. 390, 

Allowaaoe Ixeld snfficiexLt 
U.S.—^Arkansas Louisiana Gas Co. v. 
City of Texarkana, C.O.A.Ark., 96 
F.2d 179, affirming, D.C., 17 F.Supp. 
447, certiorari denied 59 S.Ct. 66, 
305 U.S. 606, 83 L.Ed. 385—United 
Fuel Gas Co. v. Railroad Commis¬ 
sion of Kentucky, D.C.Ky., 13 F.2d 
510, affirmed 49 S.Ct. 160, 278 UjS. 
300, 73 L.Ed. 390. 

AEtowuLo* iisld eoEcessive 

U.S.—Dayton Power Sc Light Co. ▼. 


Public Utilities Commission of 
Ohio, 54 S.Ct. 647, 292 U.S. 290, 78 
L.Ed. 1267, affirming 187 N.E. 18, 
127 Ohio St. 137. 

97. U.S.—United Fuel Gas Co. v. 

Railroad Commission of Kentucky, 

D. C.Ky., 13 F.2d 510, affirmed 49 
S.Ct. 150, 278 U.S. 300, 73 L.Ed. 390. 

Amortization 

Annual deduction from gas compa¬ 
ny’s gross revenue of amount which, 
compounded at four per cent, would 
return capital investment at end of 
estimated life of field, should be 
made for amortization and depletion 
of its plant in * fixing rate base.— 
■Central Kentucky Natural Gas Co. v. 
Railroad Commission of Kentucky, 
D.C.Ky,, 60 F.2d 137, motion denied 
54 S.Ct. 82, reversed on other grounds 
54 S.Ct 154, 290 U.S. 264, 78 L.Bd. 
307. 

98L Ohio.—East Ohio Gas Co. v. 
Public Utilities Commission, 28 N. 

E. 2d 599, 137 Ohio St. 226. 

99. Okl.—Oklahoma Natural Gas Co, 
V. Corporation Commission of Ok¬ 
lahoma, 216 P. 917, 90 OkL 84. 

1. N.T.—^Bronx Gas & Electric Co. v. 
Public Service Commn., 180 N.T. 
S. 38, 190 App.Div. 13. 

28 C.J. p 581 note 75. 

Disregarding aotnal eiq;>erieiLoe of 
company in determining gross reve¬ 
nue was error.—Arkansas Louisiana 
Gas Co. V. City of Texarkana, C.C. 
A.Ark., 96 F.2d 179, affirming, D.C., 
17 F.Supp. 447, certiorari denied 59 
S.Ct 66, 305 U.S. 606, 83 L.Ed. 385. 

Earnings from. gasoUnn extraction 
is properly included in the net earn¬ 
ings of the gas company for rate pur¬ 
poses.—^United Fuel Gas Co. v. Rail¬ 
road Commission of Kentucky, Ky., 
49 6.Ct. 150, 278 U.S. 300, 73 L.Ed. 
390, affirming, D.C., 13 F.2d 510— 
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United Fuel Gas Co. v. Public Serv¬ 
ice Commission of West Virginia, D. 
C.W.Va., 14 P.2d 209, affirmed 49 S.Ct 
167, 278 U.S. 322, 73 L.Bd. 402. 

Gas sold to stockholders 

In determining gas company rates, 
earnings will be credited with differ¬ 
ence between amount paid by stock¬ 
holders for large quantities of gas 
and actual value thereof.—United 
Fuel Gas Co. v. Public Service Com¬ 
mission of West Virginia, supra. 
Interest on depreciation reserve 
In suit to enjoin operation of gas 
rates fixed by state commission, add¬ 
ing to the revenue which the gas 
company was charged with receiving 
interest on accruals to depreciation 
reserve for the preceding year was 
not error where straight-line depre¬ 
ciation basis was adopted and compa¬ 
ny was favored as respects permit¬ 
ting larger amount, representing an¬ 
nual depreciation for next preceding 
years, to remain in the rate base at 
a higher rate of return.—Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California, D.C.Cal., 26 F. 
Supp. 607, conforming to mandate 
Railroad Commission of California v. 
Pacific Gas & Electric Co., 58 S.Ct 
334, 802 U.S. 388, 82 L.Bd. 319, re¬ 
hearing Railroad Commission of 
State of California v. Pacific Gas & 
Electric Co., 67 S.Ct. 935, 30l U.S. 
669, SI L.Bd. 1333, affirming, D.C., 
Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, 13 F. 
Supp. 931, rehearing denied 16 F. 
Supp. 884, rehearing granted Railroad 
Commission of State of California v. 
Pacific Gas & Electric Co., 68 S.Ct 
3, 302 U.S. 771, 82 L.Bd. 698. 
a. U.S.—Willcox V. Consolidated Gas 
Co., N.T., 29 S.Ct. 192, 212 U.S. 19, 
63 L.Bd. 382, 48 L.R.A.,N.S.. 1134, 
15 AnmCas. 103. 

28 CJ. p 581 note 76. 
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at a Ioss.3 A rate may be reasonable, although it 
fails to produce an adequate return to the company, 
owing to the fact that business has not developed 
sufficiently to be remunerative,^ or to the fact that 
the plant is on a larger scale than is justified by the 
present demand.^ A rate is not necessarily “con¬ 
fiscatory,” because for an abnormal year the income 
of the company is thereby reduced below what would 
ordinarily be deemed an adequate return on the in¬ 
vestment.® Where, however, it appears that for a 
year or a longer period, under conditions as to in¬ 
creased cost from which no relief is in sight, the 
company has produced gas at a loss, it should not 
be required to consume its savings from previous 
years therefor, but should be allowed to charge a 
rate yielding an adequate return.'^ Different periods 
of time, ranging from one to three years, have been 
adopted by the courts in particular cases for the 
purpose of testing the sufficiency of a rate for gas.® 
The adoption of a single year as an exclusive test 
or standard is arbitrary and unreasonable, where 
earnings in later years show that the rates are con¬ 


fiscatory.® 

Where a forecast of probable future returns made 
on all the relevant circumstances is the only method 
available for determining reasonable rates, it may 
j be employed, but it cannot prevail over a survey 
! showing the actual returns.^® In estimating future 
i revenues and expenses, the company's experience in 
; recent years may furnish the most reliable basis,^^ 
but, in fixing rates which are to apply for a consid- 
I erable period, it is proper to consider average tem- 
f peratures, although the preceding years have been 
; attended unusually high temperatures diminish¬ 
ing the demand for gas. ^2 
Past earnings of the company cannot affect its 
right to earn a fair return on its invested capital in 
the present or future.^® On the other hand, defi¬ 
ciency in past income is not property used by the 
public, and is not a part of the reasonable reproduc¬ 
tion value of the plant on which the company is 
entitled to a return,^** although a gas company has 
been held to be entitled to amortize losses incurred 
because of a confiscatory rate imposed on it.^® 


a U.S.—Pacific Gas & Electric Co. v. 
City and County of San Francisco, 
D.C.Cal., 273 F. 937, reversed on 
other grounds 44 S.Ct. 537, 265 U.S. 
403, 68 L.Ed. 1075—Manufacturers* 
Light & Heat Co. v. Ott, D.C.W.Va., 
215 F. 940. 

4. N.J.—^Public Service Gas Co. v. 
Public Utility Comrs., 87 A. 651, 84 
NJLaw 463, affirmed 92 A. 606, 94 
A. 634, 95 A. 1079, 87 N.J.Law 581, 
L.R.A1917B 930, L.R.A.1918A 421. 

5. N.J.—^Public Service Gas Co. v. 
Public Utility Comrs., supra, 

STew development 

For the purpose of giving favor¬ 
able consideration in rate making to 
fact that a gas plant Is developing a 
new business or territory* the plant 
may be viewed as a whole, although 
only a part of its business is being 
developed, if the benefits ultimately 
will redound to the whole.—State ex 
reL City of St. Louis v. Public Serv¬ 
ice Commission, 110 S.W.2d 749, 341 
Mo.App. 920, appeal dismissed Lac¬ 
lede Gas Light Co. v. Public Service 
Commission of Missouri, 58 S.Ct. 988, 
304 U.S. 398, 82 L.Ed. 1422. 

6. N.Y.—Kings County Lighting Co. 
V. Lewis, 180 N.T.S. 570, 110 Misc. 
204. 

7. U.S.—Consolidated Gas Co. v. 
Newton, D.GN.Y., 267 F. 231, mod¬ 
ified on other grounds Newton v. 
Consolidated Gas Oo., 42 S.Ct. 264, 
258 U.S. 165, 66 L.Ed. 638. 

28 C.J. p 581 note 81. 

U.S.—^New York & Queens Gas 
Co. V. Newton. D.C.N.Y., 269 F. 277, 
affirmed 42 S.Ct. 268. 258 U.S. 178, 
66 L.Ed. 549-^Klng8 County Light¬ 


ing Co. V. Nixon. D.C.N.Y., 268 P. 
143. affirmed 42 S.Ct. 268. 258 U.S. 
180, 66 L.Ed. 550—Consolidated Gas 
Co. v. Newton, D.C.N.Y., 267 F. 231, 
modified on other grounds Newton 

V. Consolidated Gas Co., 42 S.Ct. 
264, 258 U.S. 165, 66 L.Ed. 63S. 

28 O.J. p 581 note 82. 

9. U.S.—West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
■55 S.Ct. 324, 294 U.S. 79, 79 L.Ed. 
773, reversing West Ohio Gas Co. 
V. Public Utilities Commission 
(City of Lima). 191 N.E. 105. 1281 
Ohio St. 301, conformed to 196 N. 
B. 674, 129 Ohio St. 670. 
la U.S.—West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
supra. 

IL U.S.—Fort Worth Gas Co. v. 
City of Port Worth, D.C.Tex., 35 P. 
2d 743—Mobile Gas Co. v. Patter¬ 
son, D.C.Ala.. 293 F. 208. modified 
on other grounds Patterson v. Mo¬ 
bile Gas Co., 46 S.Ct. 445, 271 U.S. 
131, 70 L,Ed. 870. 

Average of representative accounts 
In determining revenue which rate 
fixed by commission would produce 
for gas distributing company, as re¬ 
gards question whether or not rate 
was confiscatory, average taken from 
large number of representative con¬ 
sumers* accounts, giving substantial 
accuracy, was sufficient, although not 
producing exactness.—^Wichita Gas 
Co. v. Public Service Commission of 
State of Kansas, D.C.Kan., 3 F.Supp. 
722. 

12 . U.S.—^Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of Californict, CaL, 53 S.Ct. 
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637, 289 C.S. 287, 77 L..E 1 I 1180, af- 
firming, D.C., 58 F.2d 256. 

13. U.S.—Brooklyn Union Gas Co. v, 
Nixon. D.C.N.Y., 2 P.2d 118. 

W.Va.—City of Elkins v. Public Serv¬ 
ice Commission, 135 S.E. 397, 102 

W.Va. 450. 

Past high pxoilts form no obstacle 
to enjoining a later noncompensa¬ 
tory rate.—Monroe Gaslight & Fuel 
Co. V. Michigan Public Utilities Com¬ 
mission, D.C.Mich., 292 P. 139. 

14. U.S.—Reno Power, Light & Wa¬ 
ter Co. V. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 P. 
790. 

The constitntioxL does not require 
that the losses of the business in 
one year shall be restored from fu¬ 
ture earnings by the device of capi¬ 
talizing the losses and adding them 
to the rate base on which a fair re¬ 
turn and depreciation allowance is to 
be earned.—Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co, of 
America, 62 S.Ct. 736, 315 U.S. 675, 
86 LkEd. 1037, reversing, C.C.A., Nat¬ 
ural Gas Pipeline Co. of America v. 
Federal Power Commission. 120 F.2d 
625, certiorari granted 62 S.Ct. 91, 
314 U.S. 593, 86 L.Ed. 478, and Fed¬ 
eral Power Commission v. Natural 
Gas Pipeline Co. of America, 62 S.Ct. 
91, 314 U.S. 593. 86 L.£d. 478. 

15. U.S.—Mobile Gas Co. v. Patter¬ 
son, D.C.Ala., 293 P. 208, modified 
on other grounds Patterson v. Mo¬ 
bile Gas Co., 48 S.Ct 445, 271 U.S. 
131. 70 UEd. 870. 

PaUnre to protect iiLterests 

On certiorari to review determina¬ 
tion of public service commission 
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a Rate Base 

(1) In general 

(2) Method of valuation 

(3) Property included 

(1) In General 
A gas company Is entitled to a reasonable return on 
the present value of its property used or useful in the 
public service. 


The basis of all calculations as to the reasonable¬ 
ness of rates to be charged by a gas company must 
be the present fair value of the property being used 
by it for the convenience of the public.^® The value 
of the property is to be determined as of the time 
when the inquiry is made regarding the rates,gjy. 
ing the company the benefit of any increase in the 
value of the property since it was acquired,ex- 


fixlng- rate base, gas company was 
not entitled <i3 matter of law to re¬ 
coup past deficiencies in rates fixed 
by such determination, where it ac¬ 
quiesced in reserving question for 
later determination and failed to take 
steps to protect its Interests by in¬ 
junction.—^Pennsylvania Gas -Co. v. 
•Public Service Commission of «State 
of New York. 207 N.Y.S. 699, 211 
App.Div. 25 3- 

le. U.S.—IjOS Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. 
637, 289 U.S. 287, 77 L..Ed. 1180, 
affirming, D.C., 58 P.2d 256—Geor¬ 
gia Ry. & Power Co. v. Railroad 
Commission of Georgia, Ga., 43 S. 
Ct. 680, 262 U.S. 625, 67 L.Ed. 
1144—Reno Power, Light & Wa¬ 
ter Co. V. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 P. 
790—Joplin Gas Co. v. Public Sarv- 
Ice Commission of Missouri, X).C. 
Mo., 296 P. 271—City of Minneapo¬ 
lis V. Rand, C.C.A.Minn., 285 F. 
818. 

Ky.—^Johnson County Gas Co. v. 

Stafford, 248 S.W. 515, 198 Ky. 208. 
N.T.—Pennsylvania Gas Co. v. Pub¬ 
lic Service Commission of State 
of New York, 207 N.Y.S. 599, 211 
App.Div. 253. 

N.D.—^Northern States Power Co. v. 
Board of Railroad Com'rs, 298 N. 
W. 423, 71 N.D. 1. 

Va—^Petersburg Gas Co. v. City of 
Petersburg, 110 S.B. 533, 132 Va 82, 
20 A.L.R. 542. 

W.Va—City of Elkins v. Public Serv¬ 
ice Commission, 135 iS.E. 397, 102 
W.Va 450—City of Charleston v. 
Public Service Commission, 120 S. 

B. 398, 95 W.Va 91. 

Wis.—Waukesha Gas & Electric Co. 
V. Railroad Commission of Wiscon¬ 
sin, 211 N.W. 760, 191 Wis. 565. 

.28 C.J. p 581 note 83. 

SnrdexL of esttabUahing 

(1) Public utility furnishing gas 
has burden of establishing value of 
jproperty as basis for reasonable 
xates.—City of Poteau v. American 
Indian Oil & Gas Co., 18 P.2d 523. 
169 Okl. 240, 304. 

<2) Natural gas company did not 
sustain burden imposed on it by the 
Natural Gas Act, 16 U.S.C.A. § 717 
ct seq, of showing the “reasonable¬ 
ness** of proposed increased rates, in 
absence of evidence showing the val¬ 
ue of the property used and useful in 


its operations for serving its cus¬ 
tomers under the proposed rates, or 
proof of operating costs in rendering 
that service, or what would consti¬ 
tute a reasonable rate of return on 
the property so used.—^Mississippi 
River Fuel Corporation v. Federal 
Power Commission, C.C.A., 121 P.2d 
159. 

In. another state 

(1) In determining value for rate 
base purposes of property of compa¬ 
ny using natural gas from its lands 
in Pennsylvania, public service com¬ 
mission should have considered value 
of‘ material, supplies, and capital 
used in Pennsylvania to conduct its 
New York business. Income from 
gas company's investments in anoth¬ 
er state, value of which was not in¬ 
cluded in rate base as property used 
in New York, should not have been 
deducted from revenue allowed in 
this state.—^Pennsylvania Gas Co. v. 
Public Service Commission of State 
of New York, 207 N.Y.S. 599, 211 App. 
Div. 253. 

<2) Distribution plants and other 
property of a gas company in anoth¬ 
er state, while considered In the gen¬ 
eral value of all the company’s prop¬ 
erty, cannot be specifically made the 
subject of a rate base for Pennsyl¬ 
vania consumers.—City of Brie v. 
Public Service Commission, 123 A. 
471, 278 Pa. 512. 

Property secured from eaxnh^ 

(1) That property of a gas compa¬ 
ny was secured largely from earn¬ 
ings received from rate payers does 
not change its status as private prop¬ 
erty so as to eliminate it from con¬ 
sideration in fixing the total value of 
the company's property as the rate 
base.—City of Erie v. Public Service 
Commission, supra. 

(2) “In determining the adequacy 
of a rate the public utility will be 
held to be entitled to a fair return 
on the present value of its property 
used and useful In serving the pub¬ 
lic, and it is immaterial that such 
property was in part acquired or 
paid for out of previous earnings of 
the business, or whether or not pre¬ 
vious rates were reasonable or exces¬ 
sive."—Okmulgee Gas Co. v. Corpo¬ 
ration Commission, 220 P. 28, 95 Okl. 
213. 

Saight dlfferexLoes between the par¬ 
ties as to the value of property may 
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be disregarded.—State ex rel. City of 
St. Louis V. Public Service Commis¬ 
sion of Missouri, 47 S.W.2d 102, 329 
Mo. 918. 

17- Mo.—State ex reL City of St 
Louis V. Public Service Commis¬ 
sion, 110 S.W.2d 749. 341 Mo. 920, 
appeal dismissed Laclede Gas 
Light Co. V. Public Service Com¬ 
mission of Missouri, 58 S.Ct 988, 
304 U.S. 398, 82 L.Ed. 1422. 

Pa.—City of Brie v. Public Service 
Commission, 123 A. 471, 278 Pa. 
512. 

W.Va.—City of Elkins v. Public Serv¬ 
ice Commission, 135 S.B. 397, 102 
W.Va. 460—City of Charleston v. 
Public Service Commission, 120 S. 
E. 398, 95 W.Va. 91. 

28 C.J. p 581 note 84. 

18. U.S.—Joplin Gas Co. v. Public 
Service Commission of Missouri, D. 

C.Mo., 296 P. 271—Mobile Gas Co. 

V. Patterson, D.C.Ala., 293 F. 208, 
modified on other grounds Patter¬ 
son V. Mobile Gas Co., 46 S.Ct 445, 
271 U.S. 131, 70 L-Ed. 870—City of 
Minneapolis v. Rand, C.C.AMinn., 
285 F. 818. 

N.D.—^Northern States Power Co. v. 
Board of Railroad Com'rs, 298 N. 

W. 423, 71 N.D. 1. 

Pa.—City of Erie v. Public Service 
Commission, 123 A. 471, 278 Pa 
612. 

Wis.—Waukesha Gas & Electric Co. 
V. Railroad Commission of Wiscon¬ 
sin, 211 N.W. 760, 191 Wia 666. 

28 C.J. p 582 note 85. 

“The rise or fall in the value is 
the fortune of the owners, and that 
the present value is greater than the 
original cost is immaterial.”—^Port 
Worth Gas Co. v. City of Fort Worth, 

D.GTex., 35 F.2d 743, 746. 

Bxtensions and permanent 
provements add to the value of tbe 
property, but that added value is not 
“appreciation.”—People ex rel. 

Adirondack Power & Light Corpora¬ 
tion V. Public Service Commission, 
193 N.Y.S. 186, 200 App.Div. 268. 

irtility has burden of establishing 
claimed appreciated value of gas 
leaseholds over their initial cost— 
City of Wheeling v. Natural Gas Co. 
of West Virginia. 176 S.B. 389, 115 
W.Va. 149, appe€a dismissed Natural 
Gas Co. of West Virginia v. Public 
Service Commission of West Vir¬ 
ginia, 56 e.Ct 87, 296 U.S. 659, 80 
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cept, possibly, where the property has increased so 
enormously in value as to render a rate permitting 
a reasonable return on such increased value unjust 
to the public.^® Since, however, it is highly desira* 
ble that rates should be constant over as long a pe¬ 
riod as possible, it has been held that, when fixed, 
they should be based on values which will be rea¬ 
sonable, not merely at the instant when the apprais- ^ 
al is made, but for the future.20 

The value of the plant is to be estimated in its 
entirety,21 rather than by the addition of estimates 
on its component parts,22 although the latter course 
will materially aid in determining the value.23 

Land must be valued at its face market value,24 
and not on the basis of its special adaptability to 
the company’s particular uses.25 The value of min¬ 
eral land for rate-making purposes must necessarily 
depend on demand, quality, cost of production, and 
the price received for the marketed product.26 The 
value of gas lands, however, is not the selling price 
of a cubic foot of gas as applied to the supposed 
quantity in a given field; their value is fixed as a 
whole, or at so much an acre.27 Owing to the shift¬ 


ing and changing values in natural gas leaseholds, 
an appraisal thereof, to be of evidentiary value, 
should have been made reasonably near to the time 
it is offered in evidence.2S Where the rentals for 
gas leaseholds have been paid by the public as op¬ 
erating expenses, if such rentals equal or exceed the 
present values over the investment cost of the lease- 
[ holds, there should be no allowance for appreciation 
in the value of such leaseholds.^^ Likewise, where 
the public has paid part of the cost of drilling gas 
wells, in appraising their present fair value for rate 
purposes, the expenses so paid by the public should 
be ascertained and deducted, as the company has no 
right to capitalize such expenses and to require the 
public to pay rates based thereon.^® 

(2) Method of Valuation 

There can be no mathematical certainty in fixing the 
valuation of a gas plant for rate-making purposes, nor 
can any formula be used In all cases; but the question 
Is to be determined by a reasonable Judgment based on 
a proper consideration of all relevant facts. 

The method of arriving at the present value of a 
gas company’s property used in the public service is 
not a matter of formulas,2i but there must be a rea- 


Ij.Ed« 469—^Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion. 121 S.R 716, 95 W.Va. 557. 

19. U.S.—^Wlllcox V. Consolidated 
Gas Co., N.T., 29 S.Ct. 192, 212 U. 
S. 19, 53 L.Ed. 382, 48 L..il.A.,N.S., 
1134, 15 Ann.Cas. 103. 

Ill.—State Public Utilities Commn. 
y. Springfield Gas & Electric Co., 
125 N.E. 891, 291 IlL 209. 

28 C.J. p 582 note 86. 
fla U.S.—Reno Power, Light & Wa¬ 
ter Co. V. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 F. 
790. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission, 110 
S.W.2d 749, 341 Mo. 920, appeal dis¬ 
missed Laclede Gas Light Co. v. 
Public Service Commission of Mis¬ 
souri, 58 S.Ct 988, 304 U.S. 398, 
82 L.Ed. 1422. 

MiBindgiiig future 
That, in attempting to fix value of 
gas mains that would hold good for 
reasonable time, public service com¬ 
mission misjudged the future, does 
not invalidate commission's conclu¬ 
sion.—State ex rel. City of St Louis 
V. Public Service Commission of Mis¬ 
souri, 47 S.W.2d 102. 329 Mo. 918. 

Valuation lield excessive in view 
of the tendency toward lower cost 
prices manifest since the master con¬ 
sidered the case and which was still 
eontinulng.—City of Winona v. Wis- 
eonsin-Minnesota Light & Power Co., 
l>.C.Mlnn., 276 F. 996. 

U.S.—Wichita Gas Co. v. Public 
Service Commission of State of 
Kansas, D.C.Kan., 3 F.Supp. 722. 


92. Iowa.—Cedar Rapids Gas Light i 
Co. V. Cedar Rapids, 120 N.W. 966, 
144 Iowa 426, 138 Am.S.R. 299, 48 ! 
L.R.A.,N.S., 125, affirmed 223 U.S. ; 
655, 32 S.Ct 389, 56 L.Ed. 594. 

23. Iowa.—Cedar Rapids Gas Light 
Co. V. Cedar Rapids, supra. 

24L Pa.—City of Brie v. Public Serv¬ 
ice Commission, 123 A. 471, 278 Pa. 
512. 

Xndepeadent of earnings 

(1) Evidence of the appreciated 
value of gas leaseholds, to be compe¬ 
tent must not be based on, but must 
be independent of, the rate of return 
or earnings.—^Natural Gas Co. of 
West Virginia v. Public Service Com¬ 
mission, 131 S.B. 716, 95 W.Va. 557— 
City of Charleston v. Public Service 
Commission, 120 S.E. 398, 95 W.Va. 
91. 

(2) Testimony of an expert that 
leaseholds have a certain value in the 
open market is not sufficient t<y es¬ 
tablish such value, as the character 
of the market should be pointed out 
and defined so that it can be deter¬ 
mined that such market is not based 
on the rate of return.—^Natural Gas 
Co. of West Virginia v. Public Serv¬ 
ice Commission, supra. 

25. Mo.~-State ex rel. City of St. 
Louis V. Public Service Commis¬ 
sion, 110 S.W.2d 749, 341 Mo. 920, 
appeal dismissed Laclede Gas 
Light Co. v. Public Service Com¬ 
mission of Missouri, 58 S.Ct. 988, 
304 U.S. 398, 82 L.Ed. 1422. 


} ice Commission, 123 A. 471, 278 Pa. 
512. 

: 27. Pa.—City of Erie v. Public Serv¬ 
ice Commission, supra. 

Reasonable nuurJeet value 
Okl.—^American Indian Oil & Gas Co. 
V. City of Poteau, 235 P. 906, 108 
Okl. 215. 

2& Weiglit 

An appraisal of the leaseholds of a 
gas company made three years and 
nine months prior to the hearing In 
a rate case was entitled to little 
weight on the question as to their 
value at the time of the hearing.— 
Natural Gas Co. of West Virginia v. 
Public Service Commission, 121 S.E. 
716, 95 W.Va. 557. 

22. W.Va.—^Natural Gas Co. of West 
Virginia v. Public Service Com¬ 
mission, supra. 

30. W.Va.—Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion, supra. 

31. U.S.—Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. 
637, 289 U.S. 287, 77 L.Ed. 1180, 
affirming, D.C., 58 F.2d 256. 

Wis.—Wisconsin-Minnesota Light & 
Power Co. v. Railroad Commission, 
of Wisconsin, 197 N.W. 359, 183 
Wis. 96. 

‘‘The Constitution does not bind 
rate-making bodies to the service of 
any single formula or combination 
of formulas."—Federal Power Com¬ 
mission v. Natural Gas Pipeline Co. 
of America, 62 S.Ct. 736. 743, 315 U. 
S. 575, 86 L.Ed. 1037, reversing, C.C. 


261 Pa.—City of Erie v. Public Serv- 
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sonable judgment, having its basis in a proper con¬ 
sideration of all relevant facts.^^ Each case must 
be considered on its own merits, and then sound 
business judgment applied to the determination of a 
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valuation that is fair and just to the consumer and 
to the utilit3\33 

The historical cost of the gas plant is a relevant 
fact,34 but, while original cost less depreciation must 


A., Natural Gas Pipeline Co. of Amer¬ 
ica V. Federal Power Commission, 
120 P.2d 625, certiorari granted 62 
S.Ct. 91, 314 U.S. 593, 86 Xi.Ed. 478, 
and Federal Power Commission v. 
Natural Gas Pipeline Co. of America, 
62 S.Ct. 91, 314 U.S. 693, 86 KEd. 
478. 

Any metbod of fixing present and 
near future fair value of gras utility*s 
property for rate purposes is proper. 
—^Waukesha Gas & Electric Co. v. 
Railroad Commission of Wisconsin, 
211 N.W. 760, 191 Wis. 665. 

No bard and. rfast mle can be safe¬ 
ly laid down for fixing the value of 
a gas plant for rate-making purpos¬ 
es.—Petersburg Gas Co. v. City of 
Petersburg, 110 S,E. 533, 132 Va. 82, 
20 A.L.R. 642. 

32 . U.S.—Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. 
637, 289 U.S. 287, 77 L.Bd. 1180, 
affirming, D.C-, 58 F.2d 256—Geor¬ 
gia Ry. & Power Co. v. Railroad 
Commission of Georgia, Ga., 43 S. 
Ct. 680, 262 U.S. 625, 67 L.Bd. 1144 
—New York & Richmond Gas Co. 
V. Prendergast, D.C.N.T., 10 P.2d 
167—^Reno Power, Light & Water 
Co. V. Public Service Commission 
of Nevada, D.C.Nev., 298 F, 790— 
City of Winona v. Wisconsin-Min- 
nesota Xiight & Power Co., D.C. 
Minn., 276 F. 996. 

N.Y.—^People ex rel. Adirondack Pow¬ 
er & Light Corporation v. Public 
Service Commission, 193 N.T.S. 186, 
200 App.Div. 268. 

Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 788, 168 
Okl. 487—Western Oklahoma Gas 
& Fuel Co. V. State, 239 P. 588, 113 
OkL 126—^Pressure Oil Gas Co. 
V. Tri-City Gas Co., 236 P. 41, 108 
Okl. 248—American Indian Oil & 
Gas Co. V. City of Poteau, 235 P. 
906, 108 Okl. 215. 

Pa—Chambersburg Gas Co. v. Pub¬ 
lic Service Commission, 176 A. 794, 
116 PaSuper. 196. 

n^^.Va—City of Charleston v. Pub¬ 
lic Service Commission, 169 S.B. 
38, 110 W.Va 246. 

28 C.J. p 582 note 89. 

“Various plans and formulas have 
been adopted by courts and public 
utilities commissions aa the basis 
for ascertaining the value of utility 
property. These formulas include 
book value, book value depreciated, 
original cost new, original cost depre¬ 
ciated, reproduction cost new, repro¬ 
duction coat depreciated and earning 
value."—^In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
HamU 487, 496. 


consideration of various elements 
held proper 

Ill.—Peoples Gas Light & Coke Co. 
V. Slattery. 25 N.B.2d 482. 373 Ill. 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 634, 84 L.Ed. 991. 
Incorrect methods 
Valuation of gas compan 3 r*s prop¬ 
erty for rate-making purposes, if 
reached by incorrect methods, cannot 
be sustained. Accordingly, in valu¬ 
ing company’s property, theory that, 
if company’s business decreased by 
certain percentage, reduction of val¬ 
uation of all company’s property 
should be made by same percentage, 
was erroneous.—^Laclede Gas Light 
Co. V. Public Service Commission of 
State of Missouri, D.C.MO., 8 F.Supp. 
806. 

Tax valuation 

The commission may consider the 
valuation of a gas company filed with 
the tax commission for taxation pur¬ 
poses in determining the rate to be 
charged for gas.—City of Lima v. 
Public Utilities Commission, 140 N. 

B, 147, 106 Ohio St. 379. 

33. Ill.—^tate Public Utilities 
Commn. v. Springfield Gas & Elec¬ 
tric Co., 126 N.B. 891, 291 Ill. 209. 
Pxloe voluntazily paid for practi¬ 
cally all of gas company’s stock by 
another such company was a proper 
basis for valuation of its city plant 
for rate-making purposes.—Central 
Kentucky Natural Gas Co. v. Rail¬ 
road Commission of Kentucky, D.C. 
Ky., 60 P.2d 137, motion denied 54 
S.Ct. 82, reversed on other grounds 
54 S.Ct 154, 290 U.S. 264, 78 L.Bd. 
307. 

Speculative predictions 

Process of estimating value of gas 
properties for rate purposes, by 
means of prediction as to estimated 
amount of gas available in the fu¬ 
ture, and the price which natural 
gas transported and used as fuel will 
command in a market yet to be es¬ 
tablished, is without any known 
sanction, in that such predictions 
can only be made on the basis of 
data which are not and cannot be 
known, and most of which are in the 
highest degree speculative.—United 
Fuel Gas Co. v. Railroad Commission 
of Kentucky, Ky., 49 S.Ct. 150, 278 
U.S. 300, 73 L.Bd. 390, affirming, D. 

C. , 13 F.2d 510. 

Valuation by conmiission’B engineer 
Public service commission was Jus¬ 
tified in accepting valuation of its 
own engineer as the true valuation, 
where he was not cross-examined by 
either party, and his valuation was 
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neither as high as company’s nor as 
low as village’s valuation.—^Village 
of Celina v. Public Utilities Commis¬ 
sion of Ohio, 157 N.B. 72, 116 Ohio 
St. 596. 

34. U.S.—^Railroad Commission of 
California v. Pacific Gas & Electric 
Co., Cal., 68 S.Ct. 334, 302 U.S. 388, 
82 L.Ed. 319, rehearing Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 57 S. 
Ct. 935, 301 U.S. 669, 81 L.Ed. 1333, 
affirming, D.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, 13 F.Supp. 931, rehear¬ 
ing denied 16 F.Supp. 884, rehear¬ 
ing granted Railroad Commission 
of State of California v. Pacific 
Gas & Electric Co., 58 S.Ct. 3, 302 
U.S. 771, 82 L.Ed. 598, mandate con¬ 
formed to, D.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, 20 F.Supp. 607—Los An¬ 
geles Gas & Electric Corporation v. 
Railroad Commission of California, 
Cal., 63 S.Ct 637, 289 U.S. 287, 77 
L.Ed. 1180, affirming, D.C., 58 F.2d 
256. 

Ohio.—^East Ohio Gas Co. v. Public 
Utilities Commission of Ohio, 12 
N.B.2d 765, 133 Ohio St 212. 

W.Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 175 S.E. 
339, 115 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion of West Virginia, 56 S.Ct 87, 
296 U.S. 659, 80 L.Ed. 469. 

28 C.J. p 582 note 90. 

Book reooards 

(1) It is not necessary that each 
item of a public utility’s account 
extending over a period of many 
years, should be scrutinized to deter¬ 
mine the historical value of the plant 
but, in the absence of evidence to 
the contrary, the hooks of the utility 
will be SLSsumed to be correct.—Mo¬ 
bile Gas Co. V. Patterson, D.C.Ala., 
293 F. 208, modified on other grounds 
Patterson v. Mobile Gas Co., 46 S.Ct 
445, 271 U.S. 131, 70 L.Ed. 870. 

(2) That a gas company did not 
preserve records showing detailed 
costs of property purchased many 
years before was held not to preclude 
the court from determining the his¬ 
torical value of the property.—Mobile 
Gas Co. V. Patterson, suprA 
ChaxLge of policy as to charge of 

items 

The original cost of property for 
rate-making purposes may not be in¬ 
creased because of a change in gas 
company’s policy with respect to 
charge Items as between operation 
and construction.—^Peoples Gas Light 
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be considered, it is not an exclusive or final test,35 
and it is not a proper basis of valuation where there * 
has been a substantial increase in values.36 Such 
actual cost will continue fairly well to measure the 
amount to be attributed to the physical elements of 
the property so long as there is no change in the 
level of applicable prices and, when such a 
change in the price level has occurred, actual ex¬ 
perience in the construction and development of the 
property, especially experience in a recent period, 
may be an important check on extravagant esti¬ 
mates.^ The taking of historical cost as evidence 
of value is, at least, not unfair to the company', in 
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• fixing rates for the future, where, due to the dowTi- 
ward trend of prices for labor and material, the his¬ 
torical cost is higher than that obtaining during the 
period to which the rates apply.^^ 

Likewise, the probable earning capacity of the 
property under the particular rates prescribed, 
and the sum required for opeicicing expenses,**^ are 
relevant facts to be considered in the valuation of 
the utility’s property. 

In determining the present value of gas company 
property used or useful in the public interest, deduc¬ 
tion must be made for accrued depreciation.'^2 


& Coke Co. V. Slattery, 25 N.E.2d 482, 
373 Ill. 31, appeal dismissed Peoples 
Gas Light & Coke Co. v. Hart, 60 
S.Ct. 724, 309 U.S. 634, 84 L.Ed. 991. 

Xfecessary additions or improve¬ 
ments may be valued at the cost 
price.—Okmulgee Gas Co. v. Corpora¬ 
tion Commission, 220 P. 28, 95 OkL 
213. 

To determine confiseatlon 
Where the rate under the statute 
is to be determined by considering 
the cost of reproduction of the prop¬ 
erty at present value, if it is con¬ 
tended that the result of such a 
method deprives the company of its 
property without due process of law, 
the cost of construction and other 
evidence of the history of the util¬ 
ity may be offered to determine 
whether the rate is confiscatory.— 
East Ohio Gas Co. v. Public Utilities 
Commission of Ohio, 12 N.B.2d 765, 
133 Ohio St. 212. 

35. U.S.—Port Worth Gas Co. v. 
City of Port Worth. D,C.Tex., 35 P. 
2d 743—^Mobile Gas Co. v. Patter¬ 
son, D.C.Ala., 293 P. 208, modified 
on other grounds Patterson v. Mo¬ 
bile Gas Co., 46 S.Ct. 446, 271 U.S. 
131, 70 L.Bd. 870. 

28 C.J. p 583 note 1. 

“A rule or precedent which re- 
ttuires that evidence of historical 
cost be given predominating weight 
in every case Is arbitrary.”—^North¬ 
ern States Power Co. v. Board of 
Railroad Com’rs, 298 N.W. 423, 71 ». 
D. 1. 

Reason for rule 

“The public have not underwritten 
the Investment. The property, on 
any admissible standard of present 
value, may be worth more or less 
than it actually cost. The time and 
circumstances of the outlay, and the 
effect of altered conditions, demand 
consideration. Even when cost is re¬ 
vised so as to reflect what may be 
deemed to have been invested pru¬ 
dently and in good faith, the invest¬ 
ment may embrace property no long¬ 
er used and useful for the public.” 
—^Ltos Angeles Gas & Electric Corpo¬ 
ration V. Railroad Commission of Cal¬ 
ifornia^ Cal., 53 S.Ct. 637, 644, 289 


U.S. 287, 77 L.Ed. 1180, affirming, 
D.C., 58 P.2d 256. 

Value of leases of land having 
wells is not actual cost of leases, but 
should be determined by commission. 
—Liogan Gas Co. v. Public Utilities 
Commission of Ohio, 169 N.E. 575. 121 
Ohio St. 507. 

Payments for patents 

In fixing valuation of gas plant, 
the amount of money actually paid to 
inventors for patents reducing the 
cost of manufacture was not the 
proper measure of worth, after adopt¬ 
ing reduced costs of manufacture for 
estimating net returns.—Pacific Gas 
& Electric Co. v. City and County 
of San Francisco, Cal., 44 S.Ct. 537, 
265 U.S. 403, 68 L.Bd. 1075, revers¬ 
ing, D.C., 2:3 P. 937. 

36 . Wis.—^Waukesha Gas & Electric 
Co. v. Railroad Commission of Wis¬ 
consin, 211 N.W. 760, 191 Wis. 565. 
37 - U.S.—^Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, 53 S.Ct. 637, 
289 U.S. 287, 77 L.Ed. 1180, affirm¬ 
ing, D.C., 58 P.2d 256. 

38 . U.S.—^Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, supra. 

39 . U.S.—^Los Angeles Gas & Elec-j 
trie Corporation v. Railroad Com¬ 
mission of California, supra. 

40b Ill.—State Public Utilities 

i Commn. v; Springfield Gas & Elec¬ 
tric Co., 125 N.B. 891, 291 IIL 209. 

! 4L IlL—State Public Utilities 

Commn. v. Springfield Gas & Elec¬ 
tric Co., supra. 

N.Y.—^People v. Public Serv, Commn., 
186 N.Y.S. 177, 194 App.Dlv. 678. 

48. U.S.—Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. 
637, 289 U.S. 287, 77 L.Ed. 1180, 
affirming, D.C., 58 P.2d 256—Reno 
Power, Light & Water Co. v. Pub¬ 
lic Service Commission of Nevada, 
D.C.Nev., 298 P. 790—^Joplin Gas 
Co. V. Public Service Commission 
of Missouri, D.C.M 0 ., 296 P. 271— 
City of Minneapolis v. Rand, C.C.A. 
Minn., 285 F. 818. 
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Mo.—State ex ret City of St. Louis 

V. Public Service Commission of 
Missouri. 47 S.W.2d 102, 329 Mo. 
918. 

Okl.—Okmulgee Gas Co. v. Corpora¬ 
tion Commission, 220 P. 28, 95 Okl. 
213. 

W.Va.—City of Charleston v. Public 
Serv'ice Commission, 120 S.B. 39S, 
95 W.Va. 91. 

28 C.J. p 582 note 95. 

Allowance for depreciation in deter- 
min* g reasonable rate see supra 
subdivision b (3) of this section. 
Allowances held sufficient 
U.S.—Kings County Lighting Co. v 
Prendergast, D.C.N.Y., 7 P.2d 192, 
modified on other grounds Ottinger 
V. Brookljm Union Gas Co., 47 S.Ct. 
199, 272 U.S. 579, 71 L.Ed. 421. 

Vednetion insufficient 

Where the property had been used 
for over thirty-eight years and -was 
constantly repaired, depreciation of 
twenty-seven per cent from reproduc¬ 
tion value was insufficient.—Village 
of Celina v. Public Utilities Commis¬ 
sion of Ohio, 157 N.E. 72, 116 Ohio 
St. 596. 

Evidence li41d to authorise flndtug 

as to depreciation.—^People ex rel. 
Pennsylvania Gas Co, v. Public Serv¬ 
ice Commission of New York, 198 N. 
Y.S. 193, 204 App.Div. 73. 

Seduction from present value 

Both the original cost of proper¬ 
ty and the present cost of reproduc¬ 
tion should be considered, and from 
the fair value of the property new, 
as thus ascertained, the amount of 
accrued depreciation deducted.—State 
ex rel. City of SL Louis v. Public 
Service Commission, 110 S.W.2d 749, 
341 Mo. 920. appeal dismissed Laclede 
Gas Light Co. v. Public Service Com¬ 
mission of Missouri, 58 S.Ct 988, 304 
U.S. 398, 82 L.Ed. 1422. 

G^eral overheads were required to 
be depreciated along with the prop- 
j erty itself in determining the ac¬ 
crued depreciation.—State ex reL City 
of St. Louis V. Public Service Com¬ 
mission, supra. 

Ziaaid aaid rights of way 

(1) As respects validity of rates 
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Broadly speaking, such depreciation is the loss, not 
restored by current maintenance, which is due to all 
the factors causing the ultimate retirement of the 
property. These factors embrace wear and tear, de¬ 
cay, inadequacy, and obsolescence.^^ Facts shown 
by reliable evidence are preferable in estimating de¬ 
preciation to averages based on assumed probabili¬ 
ties,^^ but a scientific process for determining de¬ 
preciation, based on observed samples of the com- 
pan 3 r*s underground mains, has been rejected.^® jn 
view of the fact, however, that the property of a 
gas company consists of many items, including struc¬ 
tures, gas production equipment, meters, and ex¬ 
tensive underground mains, it has been held to be 
proper to adopt the straight-line method of deter¬ 
mining depreciation, which method assumes that 
property diminishes in value by a proportionate 


amount each year,^® although it has been held to be 
error to apply the straight line or sinking fund meth¬ 
od to accrued depreciation and to ignore all evidence 
as to the condition of the plant as shown by ob¬ 
servation.^'^ 

Exchange value should not be considered.^^ 

A gas company has been held to be entitled to 
prove the fair present value of its property by tes¬ 
timony of an actual appraisement thereof, and by 
other methods designed to inform the court as to 
its actual fair present value.^® 

Book value. In the absence of evidence enabling 
the court to assign any greater value thereto, the 
book value of property held by the gas company may 
be taken as the value thereof.50 Book cost, howev¬ 
er, is not decisive of value, as it frequently merely 


for natural sas, land and rigrhts of 
way may not be characterized as 
wasting: assets in absence of expla¬ 
nation that would stamp that qual¬ 
ity on them.—Columbus G-as & Fuel 
Co. V. Public Utilities Commission 
of Ohio. 64 S.Ct. 763, 292 U.S. 298. 78 
Li.Ed. 1327, 91 A.Li.R. 1403, revers¬ 
ing 187 N.E. 7, 127 Ohio St 109, ap¬ 
peal dismissed 54 S.Ct. 559, 291 U.S. 
661, 78 Ij.Ed. 1046, rehearing denied 
54 S.Ct 639. 292 U.S. 603. 78 li.Ed. 
1466, cause remanded 193 N.E. 612, 
129 Ohio St 118. 

(2) Where finding as to composite 
percentage of structural property 
was mistakenly based on footings 
which included valuations of land and 
right of way, spare parts, and rec¬ 
ords, and not on valuations of struc¬ 
tural property alone, a readjustment 
of reproduction less depreciation val¬ 
ue of used and useful structural 
property by amount’ determined ac¬ 
cording to Increased accrued depre¬ 
ciation was required.—State ex rel. 
City of St. Uouls v. Public Service 
Commission. 110 S.W.2d 749, 341 Mo, 
920, appeal dismissed Laclede Gas 
Light Co. v. Public Service Commis¬ 
sion of Missouri, 68 S.Ct. 988. 304 
U.S. 398, 82 L.Ed. 1422. 

Book proBsnxe method 

In gas rate proceeding in ascertain¬ 
ing accrued depreciation of gas wells 
and equipment, rock pressure method 
should be considered.—City of Wheel¬ 
ing V. Natural Gas Co. of West Vir¬ 
ginia. 176 S,E. 339, 115 W.Va, 149, 
appeal dismissed Natural Gas Co. of 
West Virginia v. Public Service Com¬ 
mission of West Virginia, 66 S.Ct. 87, 
296 U.S. 659, 80 KEd. 469. 

48. Mo.—State ex rel. City of St. 
liouis V. Public Service Commis¬ 
sion. 110 S.W.2d 749. 341 Mo. 920, 
a^eal dismissed Laclede Gas Light 
Co, V. Public Service Commission 
of Missouri, 68 S-Ct. 988. 304 U.S. 

,32 UEd. 1422. . 


SleuELents 

In determining accrued deprecia¬ 
tion of physical properties of gas 
company, elements of obsolescence, 
inadequacy, physical change, super- 
session, development of art, and 
change in requirements of public 
must be considered.—City of Wheel¬ 
ing V. Natural Gas Co. of West Vir¬ 
ginia, 176 S.R 339, 115 W.Va, 149, 
appeal dismissed Natural Gas Co. 
of West Virginia v. Public Service 
Commission of West Virginia, 66 S. 
Ct. 87. 296 U.S. 659, 80 L-Bd. 469. 

44* U.S.—^Pacific Gas & Electric Co. 
V. City and County of San Fran¬ 
cisco, Cal., 44 S.Ct. 637, 265 U.S. 
403. 68 L.Bd. 1075, reversing, D.a, 
273 F. 937—United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
D,C.Ky., 13 F.2d 610, affirmed 49 
S.Ct. 160, 278 U.S. 300, 73 L.Ed. 
390. 

InspectiozL 

The depreciation of a gas plant 
which is to be deducted from its cost 
in determining the present, value 
should be the actual depreciation as 
determined by an inspection of the 
plant to ascertain its present efficien¬ 
cy, and not any theoretical deprecia¬ 
tion.—City of Winona v. Wlsconsin- 
Minnesota Light & Power Co.. D.C. 
Minn., 276 F. 996. 

45- U.S.—Columbus Gas & Fuel Co. 
V. City of Columbus. D.C. Ohio, 17 
F.2d 630, appeal dismissed. C.C.A.. 
56 F.2d 66. 

46. Ptitnre expenditures 

The commission properly recog¬ 
nized the company's right to allow¬ 
ance for increajsed future expendi¬ 
tures, and permission granted It to 
appear from time to time as such ex¬ 
penditures are made and have same 
added to rate base does justice to 
all concerned.—^In re Establishing a 
Rate Base for the Honolulu Gas Co., 
33 Hawaii 487. 

47- Pa.—^Pennsylvania Power & 
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Light Co. V. Public Service Com¬ 
mission, 193 A. 427, 128 Pa.Supep. 
195. 

Evidence competent 
Estimates of depreciation based on 
observation and inspection are com¬ 
petent evidence.—^Peoples Natural 
Gas Co. V. Pennsylvania Public Util¬ 
ity Commission, 14 A.2d 133, 141 Pa. 
Super. 6. 

4a HL—State Public Utilities 

Commn. v. Springfield Gas & Elec¬ 
tric Co., 126 N.B. 891, 291 IlL 209. 
28 C.J. p 583 note 2. 

49. U.S.—Springfield Gas & Electric 
Co. T. Public Service Commission 
of Missouri, D.C.Mo., 10 F.2d 252. 
sa U.S.—^United Fuel Gas Co. v. 
Railroad* Commission of Kentucky, 
Ky., 49 S.Ct. 160, 278 U.S. 300, 73 
L.Ed. 390, affirming, D.C., 13 F.2d 
610. 

N.Y.—^People ex rel. Adirondack Pow¬ 
er & Light Corporation v. Public 
Service Commission, 193 N.Y.S. 186, 
200 App.Div. 268. 

Ohio.—Columbus Gas & Fuel Co. v. 
Public Utilities Commission of 
Ohio, 187 N.B. 7, 127 Ohio St 109. 
appeal dismissed 54 S.Ct 559, 291 
U.S. 661, 78 L.Ed. 1046, rehearing 
denied 54 S.Ct 639, 292 U.S. 603, 
78 L.Bd. 1466, reversed on other 
grounds 54 S.Ct. 763, 292 U.S. 398, 
78 L.Bd. 1327, 91 A.L.R. 1403, cause 
remanded 193 N.B. 612, 129 Ohio 
St 118. 

Okl.—City of Poteau v. American In¬ 
dian Oil & Gas Co., 18 P.2d 623, 159 
Okl. 240, 304. 

Bather than theoretioal value 

Commission properly determined* 
for rate-making purposes, value of 
leaseholds held by g€is company from 
value placed on leases by original 
companies and by present company, 
where it had acted both as willing 
seller and willing buyer, rather than 
from theoretical value testified to by 
expert witnesses,—Logan Gas Co. v. 
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indicates the price of acquisition of property, which 
is quite a different thing from present value.®^ 

Reproduction less depreciation. The present cost 
of construction, or the reproduction cost, less de¬ 
preciation, is another element which must be con¬ 
sidered in ascertaining the value of a gas company’s 
property,®^ and it has been declared that, as a gen- 


I eral rule, the reproduction cost, less depreciation, is 
j the dominant clement in the fixing of a rate base.^s 
j Although it has been stated that it is doubtful if 
any method will reach the present fair value of the 
gas company's property unless it substantially re¬ 
flects or agrees with the present reproduction cost 
less depreciation,^^ it cannot be laid down as a rule 


Public utilities Commission, 177 N. 
E. 587, 124 Ohio St 248. 

Bl. U.S.—Brooklyn Borough Gas Co. 
V. Prendergast, D.C.N.T., 16 P.2d 
615. 

52. U.S.—Lk)s Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. i 
637, 289 U.S. 287, 77 L.Ed. 1180. i 
affirming, D.C., 58 P.2d 256—Pa- 
ciflc Gas & Electric Co. v. Railroad 
Commission of California, D.C.CaL, 
26 F.Supp. 507, conforming to man¬ 
date Railroad Commission of Cali¬ 
fornia V. Pacific Gas & Electric Co., 
58 S.Ct. 334, 302 U.S. 388, 82 KEd. 
319, rehearing Railroad Commis¬ 
sion of State of California v. Pa- | 
cific Gas & Electric Co., 57 S.Ct | 
935, 301 U.S. 669, 81 L.Ed. 1333, af¬ 
firming, D.C., Pacific Gas & Electric | 
Co. V. Railroad Commission of Cal¬ 
ifornia, 13 F.Supp. 931, rehearing 
denied 16 F.Supp. 884, rehearing 
granted Railroad Commission of 
State of California v. Pacific Gas 
& Electric Co., 58 S.Ct 3. 302 U.S. 
771, 82 L.Bd. 598. 

N.T.—People ex rel. People's Gas & 
Electric Co. of Oswego v. Public 
Service Commission, 211 N.Y.S. 662, 
214 App.Div. 108. 

Okl.—Okmulgee Gas Co, v. Corpora¬ 
tion Commission, 220 P. 28, 95 Okl. 
213—Oklahoma Natural Gas Co. v. 
Corporation Commission of Okla¬ 
homa. 216 P. 917, 90 OkL 84. 

Pa.—Chambersburg Gas Co. v. Public 
Service Commission, 176 A. 794, 
116 Pa.Super. 196. 

28 C.J. p 582 note 91. 

Oonditidus of markat 
In determining value of gas mains 
by method of reproduction cost con¬ 
ditions of market may be considered. 
—State ex reL City of St. Louis v. 
Public Service Commission of Mis¬ 
souri, 47 S.W.2d 102, 329 Mo. 918. 

ConslderatioiL of trend of prices 
up to the date of the filing of the 
report was proper.—Chambersburg 
Gas Co. V. Public Service Commis¬ 
sion, 176 A. 794, 116 Pa.Super. 196. 
Cutting and replacing pavement 
<1> Cost of cutting and replacing 
pavement cut at the time of the orig¬ 
inal installation should be considered. 
U.S.—Columbus Gas & Fuel Co. v. 
City of Columbus. D.C.Ohio, 17 F.2d 
830, appeal dismissed, C.C.A., 55 
F.2d 56—Brooklyn Borough Gas Co. 
V. Prendergast, D.C.N.Y., 1$ P.2d 
815. 


Mo.—State ex rel. City of St. Louis , 
V. Public Service Commission, 110 ' 
S.'W.2d 749, 341 Mo. 920, appeal dis- ! 
missed Laclede Gas Light Co. \*. ^ 
Public Service Commission of Mis¬ 
souri, 58 S.Ct. 988, 304 U.S. 398, i 
82 L.Ed. 1422. | 

(2) Cost of pavement cut and re¬ 
placed, other than that cut and re¬ 
placed at the time of the original in¬ 
stallation, should not be considered. 
U.S.—Columbus Gas & Fuel Co. v. 

City of Columbus, supra. 

Pa.—Chambersburg Gas Co. v. Public 
Service Commission, 176 A. 794, 116 
Pa.Super. 196. 

28 C.J. p 582 note 91 [aL p 582 note 
99 Cb3. 

(3) Expense of cutting pavement 
should be calculated on the present 
day reconstruction cost.—State ex 
rel. City of St. Louis v. Public Serv¬ 
ice Commission, 110 S.W.2d 749, 341 
Mo. 920. appeal dismissed Laclede 
Gas Light Co. v. Public Service Com¬ 
mission of Missouri, 58 S.Ct. 988, 304 
U.S. 398, 82 UEd. 1422. 

(4) Cost in imaginary conditions of 
cutting and restoring pavements was 
not increment of value required to be 
included in determining base on 
which gas rates were to be computed. 
—Dayton Power & Light Co. v. Pub¬ 
lic Utilities Commission of Ohio, 54 
S,Ct 647, 292 U.S. 290. 78 L.Ed. 1267, 
affirming 187 N.E. 18, 127 Ohio SL 
137. 

Finanoial ability 

In the valuation of the property of 
a gas company for rate-fixing pur¬ 
poses, construction or reconstruction 
cost should not be estimated, on the 
assumption that the company was 
without means and obliged to bor¬ 
row money or sell securities at large 
discounts, but on the basis of its 
financial ability to build the plant 
and pay reasonable prices therefor.— 
City of Minneapolis v. Rand, CC.A. 
Minn,, 285 F. 818. 

‘OSTormal” price 

In ascertaining the value of a gas 
plant on which the company is en¬ 
titled to a fair return, the cost of re¬ 
production is not to be figured on a 
"normal" price for materials and la¬ 
bor, since experience shows there 
is no such thing as a normal price 
to which the costs of material and 
labor tend to return after each de¬ 
parture.—City of Winona v. Wiscon- 
sin-Mlnnesota Light & Power Co., 
D.aMinn., 276 F. 996. 


“Equitable rule to be followed in 
i the ascertainment of the present fair 
! value of public utility property by 
: resorting to the method of ‘cost ot 
reproduction less accrued deprecia¬ 
tion* is to give due consideration to 
the history and circumstances under 
which the utility property was creat¬ 
ed. and the prevailing prices of mate¬ 
rial and labor at the time of the in¬ 
vestigation, and determine the fair 
average price of materials and labor 
necessary for the reproduction of the 
property.**—Okmulgee Gas Co. v. Cor- 
I poration Commission. 220 P. 28, 95 
Okl. 213. 

Where both company and commis¬ 
sion. have proceeded on the reproduc¬ 
tion cost new, less depreciation, for- 
I mula. where each urges the correct- 
i ness of their figures based on this 
I formula, and w'here the findings of 
! the commission are reasonably sus- 
I talned by the evidence, the action of 
I the commission will not be deemed 
i erroneous.—Care 5 ' v. Corporation 

! Commission of Oklahoma. 33 P.2d 7SS, 
j 168 Okl. 487. 

I 53. U.S.—United Fuel Gas Co. v. 

Railroad Commission of Kentucky, 
D.C.Ky., 13 F.2d 510, affirmed 49 
S.Ct. 150, 278 U.S. 300, 73 L.Ed. 390 
—Monroe Gaslight & Fuel Co, v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 11 P.2d 319—Mon¬ 
roe Gaslight & Fuel Co. v. Michi¬ 
gan Public Utilities Commission, D. 
C.Mich., 292 F. 139. 

Hawaii.—In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
I Hawaii 487. 

N.Y.—Pennsylvania Gas Co. v. Pub¬ 
lic Service Commission of State of 
New York, 207 N.Y.S. 699. 211 App. 
Div. 253. 

1 Sowever, it has also been stated 
that the cost of reproduction new 
should not ordinarily be given domi¬ 
nant weight in a gas plant rate valu¬ 
ation, although it should be consid¬ 
ered.—City of Charleston v. Public 
Service Commission, 159 S.E. 38, 110 
W.Va. 245. 

XU OMOf under Gen.Code § 499-9, 
the public utilities commission is di¬ 
rected to base valuation on the repro¬ 
duction cost new less depreciation, 
and relevant argument cannot be re¬ 
ceived that valuations should he 
based on money prudently invested. 
—East Ohio Gas Co. v. Public Utili¬ 
ties Commission of Ohio, 12 N.E.2d 
765, 133 Ohio SL 212. 

54, Wis.—Waukesha Gas & Electric 
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without qualifications, however, that cost of repro¬ 
duction new, less depreciation, is the only basis of 
valuation for rate-making purposes.®^ There are 
many instances in which the reproduction theory is 
the best of all methods for getting at the present 
value,56 but in others it is the most misleading.57 

(3) Property Included 

(a) In general 

(b) Value of franchise 

(c) Good will and going value 

(d) Organization and capital 

(a) In General 

Property used or useful In the public service, and 
only such property, should be included in the rate base. 


Property of the gas company from which the con¬ 
suming public does not get a direct benefit in the 
product or service which the utility is supplying 
may not be included in the rate base.56 According¬ 
ly, among items which have been held not to be em¬ 
ployed, or necessarily employed, in the public use so 
as to be included in the rate base are bad debts, 
except on satisfactory evidence that the company 
was in no way at fault gas fields not presently 
in use, unless the time for using them is so near 
that they may be said to have the quality of work¬ 
ing capital land and property used in the gener- 


Co. V. Hailroad Commission of Wis¬ 
consin, 211 N.W. 760, 191 Wis. 566. 

55. U.S.—Railroad Commission of 
California v. Pacidc Gas & Rlectrlc 
Co., Cal.. 58 S.Ct. 334. 302 U.S. 388. 
82 KSid. 319, rehearing: Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 57 
S.Ct 936, 301 U.S. 669, 81 L.Ed. 
1333, affirmln^T. D.C., Pacific Gas & 
Electric Co. v. Railroad Commis¬ 
sion of California, 13 F.Supp. 931. 
rehearing: denied 16 F.Supp. 884, re¬ 
hearing: grranted Railroad Commis¬ 
sion of State of California v. Pa¬ 
cific Gas & Electric Co., 58 S.Ct. 
3, 302 U.S. 771, 82 L.Bd. 698, man¬ 
date conformed to, D.C., Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California, 20 F.Supp. 507 
—Los Angreles Gas & Electric Cor¬ 
poration V. Railroad Commission of 
California, Cal., 53 S.Ct, 637, 289 
U.S. 287, 77 L.Bd. 1180, aflarmingr, 
D.C.. 68 F.2d 256—Georgia Ry. & 
Power Co. v. Railroad Commission 
of Georgia, Ga.. 43 S.Ct. 680, 262 
U.S. 626, 67 LuEd. 1144—Reno Pow¬ 
er, Light & Water Co. v. Public 
Service Commission of Nevada^ D. 
C., 298 F. 790—^Monroe Gaslight & 
Fuel Co. V. Michigan Public Utili¬ 
ties Commission, D.C.Mich., 292 F. 
139. 

Hawaii.—^In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
Hawaii 487. 

Ill,—State Public Utilities Commn. v. 
Springfield Gas & Electric Co., 291 
Ill. 209. 125 N.E. 891. 

Guide but not measure 

Cost of reproduction of gas plant 
is gruide but not measure In deter¬ 
mining base on which gas rates are 
to be computed.—^Dayton Power & 
Light Co. V. Public Utilities Commis¬ 
sion of Ohio. 54 S.Ct 647, 292 U.S. 
290, 78 Li.Ed. 1267, alBrming 187 N.E. 
18. 127 Ohio St. 137. 

Mere element 

The cost of reproduction new, less 
depreciation, is to be euscepted merely 
as an element, and not as the stand¬ 
ard, of value.—City of Charleston v. 


Public Service Commission, 169 S,E. 
38, 110 W.Va. 246. 

Where cheaper substitute plant 
could be used, it was not unreason¬ 
able to take the historical cost of the 
old plant as its value rather than the 
cost to reproduce it new.—Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California, D.C.Cal., 26 F. 
Supp. 507, conforming to mandate 
Railroad Commission of California v. 
Pacific Gas & Electric Co., 58 S.Ct. 
334, 302 U.S. 388, 82 L.Ed. 319, re¬ 
hearing Railroad Commission of 
State of California v. Pacific Gas & 
Electric Co., 57 S.Ct. 935, 301 U.S. 
669, 81 L..Ed. 1333, affirming, D.C., 
Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, 13 F. 
Supp. 931. rehearing denied 16 F. 
Supp. 884, rehearing granted Railroad 
Commission of State of California v. 
Pacific Gas & Electric Co., 58 S.Ct. 
3. 302 U.S. 771, 82 Ii.Ed. 598. 

58. U.S.—^Landon v. Kansas Ct. of 
Industrial Relations, D.C.Kaii., 269 
F. 433—Des Moines Gas Co. v. Des 
Moines, D.C.Iowa, 199 F. 204. 

28 C.J. p 582 note 98. 

Fairest method 

As a general rule, the cost of re¬ 
production less the observed depreci¬ 
ation is the fairest method of deter¬ 
mining the value of the property for 
rate-making purposes, where the util¬ 
ity has not been allowed to earn in 
the past a depreciation reserve great¬ 
er than the observed depreciation.— 
Petersburg Gas Co. v. City of Peters¬ 
burg, 110 S.K 633, 132 Va. 82, 20 A. 
LuR. 542. 

57. U.S.—^Des Moines Gas Co. v. lies 
Moines. D.C.Iowa, 199 F. 204. 

N.Y.—^Municipal Gas Co. v. Public 
Serv. Commission, 183 N.T.S. 900. 

28 C.J. p 582 note 99. 

58. U.S.—Pacific Gas & Electric Co. 
V. Railroad Commission of Califor¬ 
nia, D.C.Cal., 26 F.Supp. 607, con¬ 
forming to mandate Railroad Com¬ 
mission of California v. Pacific Gas 
& Electric Co., 58 S.Ct. 334, 302 
U.S. 388, 82 Li.Bd. 319, rehearing 
Railroad Commission of State of 
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California v. Pacific Gas & Electric 
Co., 57 S.Ct. 935, 301 U.S. 669. 81 
L.Ed. 1333, affirming, D.C., Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, 13 F.Supp. 
931, rehearing denied 16 F.Supp. 
884, rehearing granted Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 68 S. 
Ct. 3, 302 U.S. 771, 82 L.Ed. 598. 
Hawaii.—In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
Hawaii 487. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission of 
Missouri, 47 S.W.2d 102, 329 Mo. 
918. 

N.T.—^People ex rel. Adirondack Pow¬ 
er & Light Corporation v. Public 
Service Commission, 193 N.T.S. 186, 
200 App.Div. 268. 

Only property which is “used and 
useful for the convenience of the 
public” may be considered.—East 
Ohio Gas Co. v. Public Utilities Com¬ 
mission of Ohio, 12 N.E. 2d 765, 133 
Ohio St. 212. 

59. U.S.—^Reno Power, Light & Wa¬ 
ter Co. V. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 F. 
790. 

eOm Tex.—State v. Lone Star Gas 
Co., Civ.App., 129 S.W.2d 1164, mod¬ 
ified on other grounds Lone Star 
Gas Co. V. State, 153 S.W.2d 681, 
137 Tex. 279, petition denied Ex 
parte State of Texas, 62 S.Ct. 418, 
316 U.S. 8, 86 L.Ed. 679. 

Burden 

Question as to when gas fields not 
presently in use may be considered 
to have quality of working capital 
because time for using them Is near 
must be determined for every produc¬ 
er by triers of facts in light of all 
circumstances, and burden is on gas 
company to supply whatever testi¬ 
mony may be necessary to enable 
court or board to make requisite di¬ 
vision.—Columbus Gas & Fuel Go. v. 
Public Utilities Commission of Ohio, 
64 S.CL 763, 292 U.S. 398, 78 LEd. 
1327, 91 A.L.R. 1403, reversing 187 
N.E. 7, 127 Ohio St 109, appeal dis¬ 
missed 54 S.Ct 569, 291 U.S. 651, 73 
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ation of electricity ;6i past losses, which are not a i ployees;®* property which has been discarded or 
part of development TOst; patent rights, by the abandoned ;6S and unnecessary facilities.®* On the 
use of which cost of manufacture is lessened ;«3 other hand, property used and useful in the public 
property maintained for rental, even to utility cm- service should be included in the rate base,®" and 


li.Ed. 1045, rehearing denied 54 S.Ct. 
639, 292 U.S. 603, 78 L.Ed. 1465, cause 
remanded 193 N.E. 612, 129 Ohio St, 
118. 

Oram leases honsTlit with income, 

and thus paid for in last analysis 
through contributions of consumers, 
should not be capitalized until pres¬ 
ent or imminent needs for use as 
sources of supply shall have brought 
them into base on which profits must 
be earned.—Columbus Gas & Fuel 
Co. V. Public Utilities Commission of 
Ohio, supra, 

Ckis tinder unproved fields 
U.S.—^United Fuel Gas Co. v. Public 
Service Commission of West Vir¬ 
ginia, D.C.W.Va.. 14 F.2d 209. af¬ 
firmed 49 S.Ct. 167, 278 U.S. 322, 73 
L.Ed. 402. 

Reasonable reserve 

Gas holdings should be included 
and valued for rate-fixing purposes 
only to the extent that they represent 
developed, used, and useful territory. 
Including a reasonable reserve for 
the continued functionings of the com¬ 
pany In the public service. The fugi¬ 
tive character of gas, title to which 
is lost when it escapes to other fields, 
diminution and ultimate exhaustion 
of the supply by use, and the impos¬ 
sibility of reproducing it and deter¬ 
mining the Quantity available, should 
be considered in ascertaining what 
part of the value of gas lands not 
presently in service, but reasonably 
necessary to the utility company's i 
life, should be included in the rate 
base. The public service commis¬ 
sion, acting as an administrative 
body in fixing gas rates, must de¬ 
cide this Question.—City of Erie v. 
Public Service Commission, 123 A. 
471, 278 Pa. 512. 

"Used and useful” 

Leases of land proved by actual de¬ 
velopments and operations in immedi¬ 
ate vicinity to be good gas producing 
lands, but which do not have produc¬ 
ing wells drilled thereon, do not 
come within the purview of a stat¬ 
ute which reQuires property to be 
given valuation to be both ‘‘used and 
useful.”—Logan Gas Co. v. Public 
Utilities Commission of Ohio, 169 
N.E. 675, 121 Ohio St. 607. 

However, It has been held that a 
natural gas company has a right to 
hold, as used and useful in its busi¬ 
ness reserve or undeveloped gas acre¬ 
age in which to prospect for gas.— 
United Fuel Gas Co. v. Railroad Com¬ 
mission of Kentucky, D.OKy., 13 F.2d 
510. affirmed 49 S.Ct 150, 278 U.S. 
300, 73 L.Bd. 390. 

eL Mo.—State ex rel. City of St. 
IjOuIs V. Public Service Commis¬ 


sion, 110 S.W.2d 749, 341 Mo. 920. 
appeal dismissed Laclede Gas Light 
Co. V. Public Service Commission 
, of Missouri, 5S S.Ct. OSS, 304 U.S. 

I 398. 82 L.Ed. 1422. 1 

62. Ga.—Georgia Ry. & Power Co.: 

V. Railroad Commission of Georgia, 
Ga., 43 S.Ct. 6S0. 262 U.S. 625 67! 
L.Ed. 1144. I 

63. U.S.—Pacific Gas & Electric Co. i 

V. San Francisco, D.C.Cal., 273 P. i 
937. j 

64. Hawaii—In re Establishing a’ 
Rate Base for the Honolulu Gasi 
Co.. 33 Hawaii 487. 

28 C.J. p 681 note 83 [c]. 

65- Mo.—State ex rel. City of St. 
Louis V. Public Service Commis¬ 
sion of Missouri, 47 S.W.2d 102, 329 i 
Mo. 918. ; 

28 C.J. p 581 note 83 £b3. } 

AbandomneiLt unwise ! 

Inclusion of value of old gas main 
for rate making was proper, where 
uncertainty of new field made aban¬ 
donment of main unwise.—Village of 
Celina v. Public Utilities Commission 
of Ohio, 157 N.E. 72, 116 Ohio St 
596. 

Valued and depreciated 
Gas company was not entitled to 
have abandoned mains valued, and 
then depreciated one hundred per 
cent for rate base.—Columbus Gas & 
Fuel Co. V. City of Columbus, D.C. 
Ohio, 17 P.2d 630, appeal dismissed, 
C.C.A. 55 P.2d 56. 

66. Ckis manufacturing* plant 

(1) Gas manufacturing plant, 
which became unnecessary to utility 
because of exclusive use of natural 
gas of which there was sufficient sup¬ 
ply for many years, should not be In¬ 
cluded In estimating reproduction 
cost for rate-making purposes.—^Los 
Angeles Gas & Electric Corporation 
V. Railroad Commission of California, 
CaL, 58 S.Ct, 637, 289 U.S. 287, 77 L. 
Ed. 1180, affirming, D.C., 58 P.2d 256 
—^Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, D.C. 
CaL, 26 F.Supp. 507, conforming to 
mandate Railroad Commission of Cal¬ 
ifornia V. Pacific Gas & Electric Co., 
58 S.Ct. 334, 302 U.S. 388, 82 L.Ed. 
319, rehearing Railroad Commission 
of State of California v. Pacific Gas 
& Electric Co., 67 S-Ct. 935, 301 U.S. 
669, 81 L.Ed. 1333, affirming Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, 13 F.Supp. 931, 
rehearing denied. D.C., 16 F.Supp. 
884, rehearing granted Railroad Com¬ 
mission of State of California v. Pa¬ 
cific Gas & Electric Co.. 58 S.Ct 3, 
302 U.S. 771, 82 L.Ed. 698. 

(2) Gas company supplying natural 


t gas was not entitled to have relief 
. holders and a plant formerly used 
. to manufacture gas included in fixing 
: rate base on ground that they were 
j necessary to take care of interrup- 
; tions of service by breaking of gas 
' line from natural gas field, where 
I such interruptions were very rare,— 

I Pennsylvania Power & Light Co. v. 

I Public Ser\-lce Commission, 193 A. 

I 427. 128 Pa.Super. 195. 

} (3) VTiere, however, production of 

! natural gas was decreasing in field 
J from which gas company was procur- 
; Ing its gas, such company was en¬ 
titled to include in rate base for rate- 
making purposes fully equipped plant 
formerly used to manufacture gas. 
on ground that additional source of 
j supply In event of failure of natural 
j gas supply was needed.—Pennsylva¬ 
nia Power & Light Co. v. Public Serv- 
I ice Commission, supra. 

67. U.S.—^Arkansas Louisiana Gas 
Co, V. City of Texarkana, C.C.A. 
Ark., 96 P.2d 179, affirming. D.C., 17 
F.Supp. 447, certiorari denied 59 S. 
Ct. 66, 305 U.S. 606, S3 L.Ed. 385. 
Hawaii.—^In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
Hawaii 487. 

Pa.—Chambersburg Gas Co. v. Pub¬ 
lic Service Commission, 176 A. 794, 
116 Pa.Super. 196. 

28 C.J. p 581 note 83 £d3, £f3. 
Bstixnatod additions 

In making a rate for a contemplat¬ 
ed period, there should be added to 
the rate base a suitable estimate for 
the reasonably certain additions to 
the plant during the period.—Colum¬ 
bus Gas Fuel Co. v. City of Colum¬ 
bus, D.C.Ohio, 17 F.2d 630, appeal dis¬ 
missed, C.C.A., 65 P.2d 56—Monroe 
Gaslight & Fuel Co. v. Michigan Pub¬ 
lic Utilities Commission. D.C.Mich., 
11 F,2d 319. 

SecnrizLg prodnotive property 

A gas distributing company en¬ 
gaged in supplying natural gas In 
territory in which natural gas had 
been but recently discovered acted 
properly in procuring productive land 
of its own rather than in relying on 
possibility of purchasing from pro¬ 
ducing companies.—Pennsylvania 

Power & Light Co. v. Public Serv¬ 
ice Commission, 193 A. 427, 128 Pa. 
Super. 195. 

Value of dlstzfbutiiig system leased 
by gas company may be considered 
part of rate base, as demanded by it, 
where more advantageous to consum¬ 
ers than treating rental paid as op¬ 
erating expense.—Central Kentucky 
Natural Gas Co. v. Railroad Commis¬ 
sion* of Kentucky, D.C.CaL, 60 P.2d 
137, motion denied 54 S.Ct. 82, re- 
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such property has been held to include assets and 
capital employed in merchandising gas appliances to 
encourage use of gas,®^ and permanent improve¬ 
ments.®^ The mere fact that the use of an instru¬ 
ment might be dispensed with for the time being 
does not require its exclusion as no longer used or 
useful.'^® Depreciation reserve should not be deduct¬ 
ed from the value of the physical property,al¬ 
though it has been held that a depreciation reserve, 
which has actually been invested in extensions and 
betterments, should not be considered as fresh cap¬ 
ital invested, and should be deducted from the val¬ 
ue of the property for rate-making purposes.'^^ ^ 
refusal to include in the rate base capital expendi¬ 
tures not yet made cannot involve confiscation.*^® 

(b) Value of Franchise 

As a general rule the value of the^ company’s fran¬ 
chise is excluded from the rate base. 

Unless the company has paid to the state compen¬ 


sation for the franchise,as a general rule the val¬ 
ue of a franchise is excluded in determining the val¬ 
uation of a gas company’s property employed in the 
public use.*^® A franchise which is not a monopoly, 
but merely a perpetual permit to maintain gas mains 
in the streets, alleys, and public places of a city with¬ 
out the necessity of securing the consent of the mu¬ 
nicipality, is to be excluded in fixing the rate base.^® 
It has been held that no allowance should be made 
for the value of a franchise where it is not legally 
exclusive, and where the state still retains the right 
to fix rates.77 Where the rate is fixed, the value of 
the franchise may be calculated on the assumption 
of that rate; but where the rate is not fixed and 
may be changed, there is no stable basis on which to 
calculate the value of the franchise, since that value 
is dependent on the rate.7® The fact that stock has 
been issued on the strength of the value of the fran¬ 
chise does not require an allowance to be made for 
such value.*^® On the other hand, where the com¬ 
pany has a practical monopoly and is not subject to 


versed on other grrounds 54 S.Ct. 154, 
290 XJ.S. 264, 78 L.Ed, 307. 

Space occupied by obsolete machinery 
Fact that a machine owned by a 
g’as company has become obsolete 
does not necessarily render the space 
it occupies also useless so as to re¬ 
quire the exclusion of such space.— 
State ex rel. City of St, Liouis v. 
Public Service Commission, 110 S.W. 
2d 749, 341 Mo. 920, appeal dis¬ 
missed Laclede Gas Ligrht Co. v. Pub¬ 
lic Service Commission of Missouri, 
58 S.Ct 988, 804 U.S. 398, 82 L.Ed. 
1422. 

68. Hawaii.—^In re Bstablishingr a 
Rate Base for the Honolulu Gas 
Co., 33 Hawaii 487. 

69. N.D.—^Northem States Power 
Co. V. Board of Railroad Com'rs, 
298 N.W. 423. 

28 C.J. p 582 note 92. 

Additions, made possible by lawful 
gas rate, belong to utility and cannot 
be deducted from present value of 
utility's property in determining val¬ 
ue for rate-making purposes.—City 
of Wheeling v. Natural Gas Co. of 
West Virginia, W.Va., 176 S.E. 339, 
appeal dismissed Natural Gas Co. of 
West Virginia v. Public Service Com¬ 
mission of West Virginia, 56 S.Ct. 87, 
296 U.S. 659, 80 L.Ed. 469. 

Collar leak clamps, being devices 
used on pipe joints to supplement 
the old method of joining pipes to¬ 
gether and to prevent leakage, are 
not repairs, but permanent Improve- 
menta—Columbus Gas & Fuel Co. v. 
City of Columbus, D.C.Ohlo, 17 P.2d 
630, appeal dismissed, C.C.A., 55 F.2d 
56. 

iralnation at time 

The cost of additions and better-; 


ments is good evidence of their val¬ 
ue at time when made immediately 
preceding order under review.—Los 
Angeles Gas & Electric Corporation 
V. Railroad Commission of Califor¬ 
nia, Cal., 53 S.Ct. 637, 289 U.S. 287, 
77 L.Ed. 1180, affirming, D.C., 68 F. 
2d 256. 

TO. P€L—Chambersburg Gas Co. v. 
Public Service Commission, 176 A. 
794, 116 Pa.Super. 196. 

71m W.Va.—City of Elkins v. Public 
Service Commission, 135 S.E. 397, 
102 W.Va. 460. 

Bookkeeping estimate 
A retirement reserve carried on the 
company's books, which does not rep¬ 
resent a fund on hand but is a mere 
bookkeeping estimate of depreciation, 
should not be deducted from the val¬ 
ue of the .company's property in ad¬ 
dition to a proper deduction for de¬ 
preciation.—^Monroe Gaslight & Fuel 
Co. v, Michigan Public Utilities Com¬ 
mission, D.C.Mich., 292 F, 139. 

72. N.T,—People ex rel. Adirondack 
Power & Light Corporation v. Pub¬ 
lic Service Commission, 193 N.T.S. 
186, 200 App.Div. 268. 

73- U.S.—^Federal Power Commis¬ 
sion v. Natural Gas Pipeline Co, of 
America, 62 S.Ct, 736, 315 U.S. 676, 
86 L.Ed. 1037, reversing, C.C.A., 
Natural Gas Pipeline Co. of Amer¬ 
ica V. Federal Power Commission, 
120 P.2d 626, certiorari granted 62 
S.Ct. 91. 314 U.S. 693, 86 L.Bd. 478, 
and Federal Power Commission v. 
Natural Gas Pipeline Co. of Ameri¬ 
ca, 62 S.Ct. 91, 314 U.S. 693, 86 L. 
Ed. 478. 


Rate Base for the Honolulu Gas 
Co., 33 Hawaii 487. 

28 C.J. p 583 note 6. 

75. U.S.—^Brooklyn Union Gas Co. 

V. Prendergast, D.C.N.Y., 7 P.2d 
628, modified on other grounds Ot- 
tinger v. Brooklyn Union Gas Co.. 
47 S.Ct 199, 272 U.S. 679, 71 L.Ed. 
421. 

N.D.—^Northern States Power Co, v. 
Board of Railroad Com'rs, 298 N. 

W. 423. 

Reason for rule 

"The franchise value to the util¬ 
ity lies in the fact that it enables 
the company to go ahead and engage 
in the undertaking. It changes the 
plant from an inactive to an active 
organization. The value thus con¬ 
ferred is allowed in rate making by 
appraising the value as a going con¬ 
cern. It cannot be allowed a sec¬ 
ond time under any alias however at¬ 
tractive it may sound."—^In re Es¬ 
tablishing a Rate Base for the Hon¬ 
olulu Gas Co., 33 Hawaii 487, 513. 

76. U.S.—Georgia Ry, & Power Co. 
V. Railroad Commission of Georgia, 
Ga., 43 S.Ct. 680, 262 U.S. 626, 
67 L.Ed. 1144. 

77. U.S.—Pacific Gas & Electric Co. 
V. San Francisco, D.C.Cal., 273 P* 
937. 

N.J.—^Public Serv. Gas Co. v. Pub¬ 
lic Utility Comrs., 87 A. 661, 84 N. 
J.Law 483, affirming 92 A. 606, 94 
A. 684, 96 A. 1079, 87 N.J.Law 581. 
L,R.A,1917B 930, L.R.A.1918A 42t 

78. N.J.—^Public Serv. Gas Co. v. 
Public Utility Commissioners, su¬ 
pra. 

79. N.J.—Public Serv. Ga43 Co. v. 
Public Utility Commissioners, su¬ 
pra. 


74. HawalL—^In re Establishing a 
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regulation it has been held that a franchise of this 
nature is property having a separable and independ¬ 
ent value which should be allowed, if it can be as- 
certained.5® 

(c) Good Will and Going Value 

Although no allowance is to be made in the rate 
base for good will, allowance for the going-concern value 
of a gas company Is proper. 

The good will of a gas company, in the sense of 
that element of value which inheres in the fixed and 
favorable consideration of customers, arising from 
an established and well known and well conducted 
business, is not to be included in estimating the val¬ 


§ 33 

ue of its property, for rate-making purposes.*^ 
Aside, however, from the intangible element of good 
will,^- the value of the plant as a ‘'going coneem’’ 
is proper to be considered as an clement of value 
over and above the physical value of the plant. 

It has been defined as an expression of the added 
value of the plant as a whole over the sum of the 
values of its component parts, which is attached to 
it because it is in active and successful operation 
and earning a return,^^ and by some authorities go- 
• ing value is, for rate purposes, defined as the amount 
! equal to the deficiency of net earnings below a fair 
j return on the actual investment, due solely to the 
[ time and expenditures reasonably necessary and 


80. U.S.—^WIllcox V. Consolidated 
Gas Co., N.Y.. 29 S.Ct. 192. 212 U.S. 
19, 53 Lr.Ed. 382, 48 L.R.A..N.S.. 
1134, 15 Ann.Cas. 103. 

28 C.J. p 583 note 11. 

81. U.S.—Los Angreles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. 
637. 289 U.S. 287. 77 L.Ed. 1180, af¬ 
firming, D.C., 58 P.2d 256—United 
Fuel Gas Co. v. Railroad Commis¬ 
sion of Kentucky. D.C.Ky., 13 P.2d 
510, affirmed 49 S.Ct. 150, 278 U.S. 
300, 73 L.Ed. 390—Community Nat¬ 
ural Gas Co. V. Royse City, D.C. 
Tex., 7 F.Supp. 481. 

N.D.—^Northern States Power Co, v. 
Board of Railroad Com’rs, 298 N.W. 
423, 71 N.D. 1. 

28 C.J. p 583 note 12. 

82. Hawaii.—In re Establishing a 
Rate Base for the Honolulu Gas 
Co., 33 Hawaii 487. 

28 C.J. p 583 note 13. 

83. U.S.—Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, Ohio, 54 S.Ct 647, 292 U.S. 
290, 78 L.Ed. 1267. affirming 187 N. 
E. 18. 127 Ohio St 137—Los An¬ 
geles Gas & Electric Corporation 
V. Railroad Commission of Cali¬ 
fornia, Cal., 53 S.Ct 637, 289 U.S. 
287. 77 L.Ed. 1180, affirming, D.C.. 
58 E.2d 256—Columbus Gas & Fuel 
Co. V. City of Columbus, D.C.Ohio. 
17 F.2d 630, appeal dismissed, C. 

55 P.2d 56—Monroe Gaslight 
& Fuel Co. V. Michigan Public Util¬ 
ities Commission, D.C.Mich., 11 F. 
2d 319—New York & Richmond Gas 
Co. V. Prendergast, D.C.N.Y., 10 P. 
2d 167—Pacific Gas & Electric Co. 
V, Railroad Commission of Cali¬ 
fornia, D.C.Cal., 26 F.Supp. 507, 
conforming to mandate Railroad 
Commission of California v. Pa¬ 
cific Gas & Electric Co., 58 S.Ct. 
334, 302 U.S. 388, 82 L.Ed. 319, re¬ 
hearing Railroad Commission of 
State of California v. Pacific Gas i 
& Electric Co., 57 S.Ct 935. 301 
U.S. 669, 81 L.Ed. 1333, affirming, 
D.a. Pacific Gas & Electric Co. v. 
Railroad Commission of California, 


13 F.Supp. 931, rehearing denied 
16 F.Supp. 884, rehearing granted 
Railroad Commission of State of 
California v. Pacific Gas & Elec¬ 
tric Co.. 58 S.Ct 3, 302 U.S. 771, 
82 L.Ed. 59S—^Arkansas-Louisiana 
Gas Co. V. City of Texarkana, D.C. 
Ark., 17 F.Supp. 447. affirmed, C.C. 
A., 96 P.2d 179, certiorari denied 
59 S.Ct 66, 305 U.S. 606, 83 L.Ei. 
385—Community Natural Gas Co. 
V. Royse City, D.C.Tex., 7 F.Supp. 
481—Pacific Gas & Electric Co. v. 
Railroad Commission of California, 
D.C.Cal.. 5 F.Supp. 878—^W’^ichita 
Gas Co. V. Public Service Commis¬ 
sion of State of Kansas, D.C.Kan., 
3 F.Supp. 722—Reno Power, Light 
& Water Co. v. Public Service Com- ; 
mission of Nevada, D.C.Nev., 298 P. 
790—Mobile Gas Co. v. Patterson, I 
D,C.AIa., 293 P. 208, modified onj 
other grounds Patterson v. Mobile j 
Gas Co.. 46 S.Ct 4*45, 271 U.S. 131, 
70 L.Ed. 870—City of Minneapolis 
V. Rand, C.C.A.Mlnn.. 285 F. 818. 
Hawaii—In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
Hawaii 487. 

Mo.—State ex rel. Cits'- of St Joseph 
V. Busby, 274 S-W. 1067. 

N.Y,—People ex reL People's Gas & 
Electric Co. of Oswego v. Public j 
Service Commission, 211 N.T.S. 662, 
214 App.Div. 108. j 

Pa.—City of Erie v. Public Service 
Commission, 123 A. 471, 278 Pa. 512. 
W.Va.—City of Charleston v. Public 
Service Commission, 159 S.E. 38. i 
110 W.Va. 245. 

28 C.J. p 583 note 14. 

''Allowance is made for such item 
not because it represents a past loss, 
but because it is a proper develop¬ 
ment cost which represents an in¬ 
vestment gives vitality to the plant, 
and from which the public receives a 
benefit"—Chambersburg Gas Co. v. 
Public Service Commission, 176 A.! 
794, SOI, 116 Pa.5uper. 196. 

XCowever, It has been held that a 
gas company's going-concern value j 
cannot be considered as a part of the j 
base for rate-making purposes.-*- 
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Jacksonville Gas Co. v. City of Jack¬ 
sonville, D.C.Pla„ 286 F. 404. 
Allowance adeqaate 
WTien interest during construction 
plus organization and legal expense 
plus allowance for materials, sup¬ 
plies, working capital, and taxes has 
been duly considered, going concern 
value is adeguately covered.—Carey 
V. Corporation Commission of Okla¬ 
homa. 33 P.2d 788. 16S Okl. 487. 
History of earnings 
A plant which has a history of 
continuous profitable operation over 
a long period of years has a going- 
concern value.—Northern States 
Power Co. v. Board of Railroad 
Com'rs, 298 N.W. 423, 71 N.D. 1. 

intangible dements 

An allowance for "Intangible ele¬ 
ments" in calculating the value of 
gas company's property for rate¬ 
making purposes may properly be 
used to cover going value or any 
other Intangible elements, under 
whatever name they may be desig¬ 
nated.—^Peoples Gas Light & Coke 
Co. V. Slattery, 25 N.E.2d 482, 373 
IlL 31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 634, 84 L.Ed. 991. 

84. Hawaii.—In re Establishing a 
Rate Base for the Honolulu Gas 
Co., 33 Hawaii 487. 

"Going value is not good will, or 
franchise, value. It represents the 
difference between the value of the 
physical structure—the bare bones— 
and the value of the same structure 
as a going concern."—^Wichita Gas 
Co. V. Public Service Commission of 
State of Kansas. D.C.Kan., 3 F.Supp. 
722, 726. 

A.dditl 02 L to overheads 

Going value, to be allowed as a 
separate item in addition to over¬ 
heads, must be something different 
from assembling the parts of prop¬ 
erty, coordinating them, and trans¬ 
ferring them into an operating sys¬ 
tem.—In re Establishing a Rate Base 
for the Honolulu Gas Co., 33 Hawaii 
487. 
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proper to the development of the business and prop¬ 
erty to its present stage, and not comprised in the 
valuation of the physical property.^® Under this 
view going-concern value is allowed, not because it 
represents a deficit in earnings, but because it is a 
part of the development cost, and it is not allowable 
unless there was a lag before the business became 
established.®® Save as above indicated, the element 
of ‘'going value” is but another name for “good 
will,” which is not to be taken into account where 
the company is granted a monopoly.®*^ It has also 
been held to be proper to consider that the going- 
concern value may be the result of expenditures de¬ 
rived, not from net income or capital, but from 
amounts claimed and allowed as operating expense, 
and as much of the going-concern value as results 
from expenditures paid by consumers in addition to 
a fair return on the capital may be disregarded.®® 


In the absence of constitutional requirement go¬ 
ing-concern value, even when it is an appropriate 
element to be included in a rate base need not be sep¬ 
arately stated and appraised as such.®® No sepa¬ 
rate allowance should be made for going-concern 
value where such value has already been included 
in other allowances.®® Likewise, going value may 
be rejected where it appears that such item, which 
in the history of the company has never been treat¬ 
ed as capital investment, has already been re¬ 
couped.®^ 

Whether or not there is such a “going value” is a 
question of fact, the determination of which is pri¬ 
marily for the rate-making body.®2 From the nature 
of this element of value it cannot be arrived at with 
mathematical accuracy, but must necessarily be con¬ 
sidered in the light of the facts of each particular 
case.®® The mere fact that going-concern value is 


85. N.T.—^People ex rel. Adirondack 
Power & Liiffht Corporation v. Pub¬ 
lic Service Commission, 193 N.T.S. 
186, 200 App.Dlv. 268. 

28 C.J* p 583 note 15. 

86L xrtlllty hjBM burden of proving: 
las in building: up of business and 
amount that should be allowed as 
groing-concern value.—Chambersburg 
Gas Co. V. Public Service Commis¬ 
sion, 176 A. 794, 116 Pa.Super. 196. 

87. U.S.—Willcox V. Consolidated 

Gas Co., N.Y.. 29 S.Ct. 192, 212 U.S. 
19, 53 L,.Ed. 382, 48 KR.A..N.S., 
1134, 15 Ann.Cas. 103. 

Iowa.-—Cedar Rapids Gas Light Co. 
V. Cedar Rapids, 120 N.W, 966, 144 
Iowa 426, 138 Am.S.R 299, 48 L.R. 
A.,N.S., 123, affirmed 223 U.S. 653, 
32 S.Ct 389, 66 L.Ed. 694. 

88- U.S.—Pacific Gas & Electric Co. 
V. Railroad Commission of Califor¬ 
nia, D.C.CaL, 26 P.Supp. 607, con¬ 
forming to mandate Railroad Com¬ 
mission of California v. Pacific Gas 
& Electric Co., 58 S.Ct 334, 302 U. 
Sv 388, 82 L.Ed. 319, rehearing 

Railroad Commission of State of 
California v. Pacific Gas & Electric 
Co., 67 S.Ct 936, 301 U.S. 669, 81 
L.Ed. 1333, affirming, D.C., Pacific 
Gas & Electric Co. v. Railroad 
Commission of California, 13 F. 
Supp. 931, rehearing: denied 16 F. 
Supp. 884, rehearing granted Rail¬ 
road Commission of State of Cali¬ 
fornia V. Pacific Gas & Electric 
Co., 58 S.Ct 3, 302 U.S. 771, 82 L. 
Ed. 698. 

89. U.S.—Federal Power Commis¬ 
sion V. Natural G^as Pipeline Co. of 
America, 62 S.Ct 736, 315 U.S. 675, 
86 L.Ed. 1037, reversing, C.C.A., 
Natural Gas Pipeline Co. of Amer¬ 
ica V. Federal Power Commission, 
120 F.2d 625, certiorari granted 62 
S.Ct 91, 314 U.S. 693, 86 L.Ed. 478, 
and Federal Power Commission v. 


Natural Gas Pipeline Co. of Ameri¬ 
ca, 62 S.Ct 91. 314 U.S. -593, 86 L.Ed. 
478. 

90. U.S.—^Arkansas-Louisiana Gas 

Co. V. City of Texarkana, D.C.Ark., 
17 P.Supp. 447, affirmed, C.C.A, 96 
F.2d 179, certiorari denied 59 S.Ct 
66, 305 U.S. 606, 83 L.Ed. 385. 

Assembled plant 

Where the gas company’s physical 
property has been appraised as an as¬ 
sembled plant doing business and 
earning money, no additional allow¬ 
ance should be added for going value, 
as it is already included.—State ex 
rel. City of St Louis v. Public Serv¬ 
ice Commission, 110 S.W.2d 749, 341 
Mo. 920, appeal dismissed Laclede 
Gas Light Co. v. Public Service Com¬ 
mission of Missouri, 58 S.Ct 988, 
304 U.S. 398, 82 L.Ed. 1422. 

91. U.S.—Federal Power Commis¬ 
sion V. Natural Gas Pipeline Co. 
of America, 62 S.Ct 736, 315 U.S. 
575, 86 L.Ed. 1037, reversing, C.C. 
A., Natural Gas Pipeline Co. of 
America v. Federal Power Com¬ 
mission, 120 F.2d 625, certiorari 
granted 62 S.Ct 91, 314 U.S. 593, 
86 L.Ed. 478, and Federal Power 
Commission v. Natural Gas Pipe¬ 
line Co. of America, 62 S.Ct 91, 
314 U.S.“ 593, -86 L.Ed. 478. 

92. N.Y.—Peo, V. Willcox. 104 N.B. 
911, 210 N.Y, 479, 61 L.R.A,N.S., 1. 
Evideonce held to show lag in build¬ 
ing up of business sufficient to war¬ 
rant allowance.—Chambersburg Gas 
Co. V. Public Service Commission, 
176 A. 794, 118 Pa.Super. 196. 
Kethod of proof 

Public service commission’s hold¬ 
ing that going-concern value could 
only be shown from books of utility 
was error, particularly when books 
had been destroyed.—Chambersburg 
Gas Co. V. Public Service Commis¬ 
sion, supra. 


No Mstoxical basis 

Where the going value claimed for 
gas company in determining gas rate 
had no basis in the actual history of 
the company, and where, because the 
company was part of a larger affiliat¬ 
ed enterprise or system, it would 
tend to reduce expenses in the repro¬ 
duction costs of the property, a lump¬ 
sum estimate of the going-concern 
value should not be allowed.—State 

V. Lone Star Gas Co., Clv.Api>., 129 
S.W.2d 1164, modified on other 
grounds Lone Star Gas Co. v. State, 
153 S.W.2d 681, 137 Tex. 279, peti¬ 
tion denied Ex parte State of Texas, 
62 S.Ct. 418, 316 U.S. 8, 86 L.Ed. 579. 
Part of system 

In determining the “going value’* 
of gas company’s property for pur¬ 
pose of fixing rate for gas, it was 
appropriate for the railroad commis¬ 
sion to consider the fact that the 
property subject to the rate order 
was only a part of a larger integrat¬ 
ed operating enterprise.—State v. 
Lone Star Gas Co., supra. 

Where evULenoe of going-concern 
value of gas company was founded 
almost entirely on remote assump¬ 
tions and speculations without proof 
of any intrinsic worth not included 
in other property valued, company’s 
claim to an allowance for going con¬ 
cern value was properly denied.— 
Bast Ohio Gas Co. v. Public Utilities 
Commission of Ohio, 12 N,E2d 766, 
133 Ohio St. 212. 

93. Ill.—State Public Utilities 
Commn. v. Springfield Gas & Elec¬ 
tric Co., 126 N.B. 891, 291 IlL 209. 

W. Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 175 S-B. 
339, 115 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virginia v. Public Service Com¬ 
mission of West Virginia, 66 S.Ct. 
■87, 296 U.S. 669, 80 L.Bd. 469. 
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difficult to determine and cannot be ascertained with 
absolute accuracy is no reason why a fair allowance 
should not be made therefor.®^ 

(d) Organization and Capital 

Construction and organization overheads and a rea- 


I sonable working capital should be included in the rate 
base. 

In determining the valuation of gas company 
property’ as a basis for rate making, an allowance 
must be made for construction and organization 
: overheads,and for working capita!.»6 “Working 


Coat of attractinfiT business is an 
element to be considered in deter¬ 
mining going-concern value.—City of 
Charleston v. Public Service Com¬ 
mission, 159 S.B. 38, 110 W.Va. 245. 

Pact that depreciation was comput¬ 
ed on the basis of the plant's actual 
physical condition, rather than on a 
salvage basis, may not be construed 
as an allowance of going-concern val¬ 
ue.—Northern States Power Co. v. 
Board of Railroad Com'rs, 298 N.W. 
423, 71 N.D. 1. 

Fast expense 

Amortization of a gas company's 
past expense in adjusting consumer’s 
appliances for a different type of gas 
could be reflected In the going con¬ 
cern value of the business, but not 
in its expenses for subsequent years, 
in fixing rates.—Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, D.C.CaL, 26 P.Supp. 507, 
conforming to mandate Railroad 
Commission of California v. Pacific 
Gas & Electric Co., 58 S.Ct. 334, 302 

U. S. 388. 82 L..Ed, 319, rehearing Rail¬ 
road Commission of State of Califor¬ 
nia V. Pacific Gas & Electric Co., 57 
S.Ct. 935, 301 U.S. 669, 81 Lr.Ed. 1333, 
affirming, D.C., Pacific Gas & Electric 
Co. V. Railroad Commission of Cali¬ 
fornia, 13 P.Supp. 931, rehearing de- j 
nled 16 F.Supp, 884, rehearing grant¬ 
ed Railroad Commission of State of j 
California v. Pacific Gas & Electric 
Co.. 58 S.Ct. 3, 302 U.S. 771, 82 U-Ed. 
508. 

Five per cent of value of physical 
elements of gas plant was held sufll- 
cient sum to add because company 
was going concern, where it had no 
competitor.—Reno Power, Light & 
Water Co. v. Public Service Commis¬ 
sion of Nevada, D.C.Nev., 298 F. 700. 

Seven per cent allowance for gen¬ 
eral overheads, cost of financing, go¬ 
ing-concern value, etc., was not un¬ 
reasonable.—Logan Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio. 169 
N.B. 675, 121 Ohio St. 607. 

Ten per centi In addition, for go¬ 
ing-concern value held fair and rea¬ 
sonable.—Columbus Gas & Fuel Co. 

V, City of Columbus, D.C.Ohio, 17 P. 

2d 630, appeal dismissed. C.C.A., 55 
P.2d 66—^Monroe Gaslight & Fuel Co. ! 
V. Michigan Public Utilities Commis¬ 
sion, D,C.Mich., 11 p.2d 319—Spring- 
field Gas & Electric Co. v. Public 
Service Commission of Missouri, D. 
C.Mo., 10 P.2d 252—Wichita Gas Co. • 
V. Public Service Commission of i 
State of Kansas, D.C.Kan., 3 P.Supp. 
722. , 


^^~5*'^*^^ersburg Gas Co. v.; Gas Co, v. Railroad Commission of 
public Service Commission. 176 A, j Ke ntucky, supra. 

116 Pa.Super. 196. I (2) In view of the fact that the 

95. U.S.—Columbus Gas & Fuel Co i producing 

V Citv the company was organized, an 

P M 630 annerdl.^^ I ^ allowance of a seven per cent interest 

fr P M * ^ C.O A.. rate was proper.-Unlted Fuel Gas 

“If 

li P.Supp. 1 72—^Arkansas-Louisi-: 

ana Gas Co. v. City of Texarkana, : proper 

D.C-Ark.. 17 P.Supp. 447 affirmed i organization, interest, en- 

C.C.A.. 96 P.2d 179. certiorari de-1 expenditures, taxes. 

nled 59 S.Ct. 66, 305 U S 606 S3 • general expenses during con- 

L.Ed. 383— Monroe Gaslight & jniel! struction. contingencies, and commis- 

Co. V. Michigan Public Utilities I properly included.—Vil- 

Commlssion. D.C.Mich ‘»9‘» F 139 ^ Celina v. Public Utilities 

--City of W^inona v.*' Wisconsin-' »«*ssion of Ohio. 157 N.E, 72, 116 

Minnesota Light & Power Co., D.C. i 

Minn.. 276 P. 996. “Overhead charges,” as applied to 


ana Gas Co. v. City of Texarkana, : proper 

D.C-Ark.. 17 P.Supp. 447 affirmed i organization, interest, en- 

C.C.A.. 96 P.2d 179. certiorari de-1 expenditures, taxes, 

nled 59 S.Ct. 66, 305 U S 606 S3 • general expenses during con- 
L.Ed. 383— Monroe Gaslight & jniel! struction. contingencies, and commis- 
Co. V. Michigan Public Utilities I properly included.—Vil- 

Commlssion. D.C.Mich ‘»9‘» F 139 ^ Celina v. Public Utilities 

—City of W^inona v.*' Wisconsin-' »«*ssion of Ohio. 157 N.E, 72, 116 
Minnesota Light & Power Co., D.C. i 

Minn.. 276 P. 996. j “Overhead charges,” as applied to 

Mo.—State ex rel. City of St. Louis Public service corporation, include 
V. Public Service Commission, 110 j expense that would necessarily 

S.W.2d 749, 341 Mo. 920, appeal I incurred in the reproduction of 

dismissed Laclede Gas Light Co. v. ! property, the legal expenses of 
Public Service Commission of Mis-' organization and expenses for office, 
souri, 58 S.Ct 088, 304 U.S. 308, j engineering, inspection, supervision. 
82 L.Ed. 1422. ; o^nd management during construction, 

Ohio.—^Logan Gas Co. v. Public Util- 1 casualty insurance, taxes 

Itles Commission of Ohio, 160 N.R | interest during the period, con- 
■575, 121 Ohio St. 50T, 1 tractors' profits, and other minor ex- 

SzpeaditnrM fox overhead costs, i "5 

not charged to operating expense, ’ ‘ ’ > - 0 F. 4. 

should be included in the rate base.— Particular amounts held proper 
City of Charleston v. Public Service ®®nt for preliminary 

Commission, 150 S.E. 38, 110 W.Va. organization.—State ex rel. City of 
245. St. Louis v. Public Service Commis- 

Expenee of removing relief gas 

holder from railroad and placing it 1 Light Co. 

in position should be considered.—! v. Public Service Commission of Mis- 


ckamhTrVburr g7s U.S. 39S. 82 

Service Commission, 176 A. 794, 116! 

Pa.Super. 196. ! P®r cent for engineering 

Expense of secnring land I superintendence.—State ex rel. 

valuing ^pany's land 

for the purpose of fixing rates, the s«P™. 

company should be allowed Its ex- Fifteen per cent for overhead 

penses in securing the land and get- expenses.—Reno Power, Light & Wa- 
ting it together, if they are not un- ^®*‘ Public Service Commis- 

reasonable.—Elizabethtown Gas Nevada, D.C.Nev., 298 P. 700. 

Light Co. v. Public Utility Comrs., gdu U.S.—New York & Richmond 
111 A. 729, 95 N.J.Law 19. qhs Prendergast, D.C.N.Y., 


111 A. 729, 95 N.J.Law 19. 

Zu estlmatliig reproduction cost 
new, overhead expenses during con¬ 
struction may he included.—United 
Fuel Gas Co. v. Railroad Commis¬ 
sion of Kentucky, D.C.Ky., 13 P.2d 


10 P.2d 167—Mobile Gas Co. v. 
Patterson, D.C.Ala., 293 P. 208, 
modified on other grounds Patter¬ 
son V. Mobile Gas Co., 46 S.Ct. 443, 
271 U.S. 131, 70 L.Ed. 870. 


510, affirmed 49 S.Ct. 150, 278 U.S. Ohio.—^Village of Celina v. Public 


300, 73 LEd. 390. 
Xuterest on capi'tal 


Utilities Commission of Ohio, 157 
N.E. 72. 116 Ohio St. 596. 


<1) In valuing the plant, a charge Bonded indebtedness 
for interest on capital during con- AVhere the property has been op- 
•struction is proper, and in determin- crated for a good many years with 
ing what rate of interest should be a bond issue outstanding, where dlvi- 
applied, the nature of the business dends to stockholders have presum- 
must be considered.—United Fuel ably been paid, and where a large re- 
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capital/^ as so used, means the money that must be 
used for carrying on the business.®'^ The allowance 
for working capital should be sufficient to enable the 
company to pay reasonable operating expenses in 
advance of the collection of outstanding accounts.^^ 
Where consumers, due to bookkeeping methods, have 
paid for items of capital under the g^aise of operat¬ 
ing expenses, deduction should be made for such 
items.^^ Although it has been held that the cost 
of financing is a proper element to be considered 
in determining the value of the plant,^ it has also 
been held to be proper to exclude such an item, ex¬ 
cept as included in the going concern value and 
in the absence of evidence that an expense of financ¬ 
ing had been incurred when the business was estab¬ 
lished, and where it is uncertain that a financing ex¬ 


pense would be incurred in reproducing the plant, 
such expense may be excluded as remote and con- 
jectural.3 It has been held that nothing should be 
allowed for the promotion and organization of the 
company,4 for it is immaterial by whom the plant 
may be owned in estimating its value.® The cap¬ 
italization of the gas company, including the number 
of stocks and bonds outstanding, has been considered 
as unimportant in determining the rate base.® 

d. Bate of Setum 

The proper rate of return for a gas company Is a 
matter calling for the exercise of sound discretion, and 
depends greatly on the circumstances of the particular 
case. 

The rate of return is largely the determinative 
factor as to the reasonableness of a g^s rate.*^ 


serve account has been accumulated. 
It is proper to conclude that the con- 
sumlngr public has paid this indebt¬ 
edness, and it would be unfair to 
chargre it agrainst the future gras con¬ 
suming: public.—Columbus Gas & 
Fuel Co. V. City of Columbus, D.C. 
Ohio, 17 ■F.2d 630. appeal dismissed, 
C.C.A., 55 F.2d 56. 

Delayed colleotionji 

In appraising: working: cash capi¬ 
tal, an item covering: delayed income 
receipts, occasioned by the wait be¬ 
tween time of delivery of gras to the 
consumer and the collection of chargr- 
es, should be based on the cost of the 
service rather than the retail price 
of the gas delivered.—^Lios Angeles 
Gas & Electric Corporation v. Rail¬ 
road Commission of California, D.C. 
Cal., 68 F.2d 256, affirmed 53 S.Ct. 
637, 289 TJ.S. 287, 77 L.Ed. 1180. 

Money collected ftom customers 
for depletion of capital by reason of 
the consumption of natural gas and 
used for replacing and not increas¬ 
ing the capital should not be de¬ 
ducted from the capital invested in 
determining the rate base.—^People 
ex rel. Pennsylvania Gas Co, v. Pub¬ 
lic Service Commission of New York, 
198 N.Y.S. 193, 204 App.Div. 73. 

Taxes accroing during constrao- 
tlon should be charged either to con¬ 
struction or capital.—State ex reL 
City of St. Xiouls v. Public Service 
Commission, 110 S.'W.2d 749; 841 Mo. 
920, appeal dismissed Laclede Gas 
Light Co. V. Public Service Commis¬ 
sion of Missouri, 58 S.Ct. 988, 304 U. 
S. 398, 82 L.Ed. 1422. 

Sl7. N.Y.—^Municipal Gas Co. v. Pub¬ 
lic Serv. Commn., 186 N.Y.S. 541, 
113 Misc. 748—^Municipal Gas Co. v. 
Public Service Commission, 183 N. 
Y.S. 900. 

88. N.Y.—^Klngs County Lighting 
Co. V. Lewis, 180 N.Y^S. 670, 110 
Misc. 204. 

One and one-half montlui 

In determining fair value of Invest¬ 


ment for fixing gas rates, an allow¬ 
ance of working capital sufficient to 
pay expenses for one and one-half 
months was not so small as to re¬ 
quire that the case be sent back to 
the public service commission.—^Peo¬ 
ple ex reL Adirondack Power & Light 
Corporation v. Public Service Com¬ 
mission, 193 N.Y.S. 186, 200 App.Div. 
268. 

Two-month ezpenditnres 

An amount equal to ordinary ex¬ 
penditures of a gas company for 
two months is sufficient allowance 
for working capital in fixing rates.— 
Reno Power, Light & Water Co. v. 
Public Service Commission of Neva¬ 
da, D.C.Nev., 298 F. 790. 

99. U.S.—Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, D.C.Cal., 58 
F.2d 256, affirmed 53 S.Ct. 637, 289 
U.S, 287, 77 L.Ed. 1180. 

W.Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 175 S.B. 
339, 115 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion of West Virginia, 56 S.Ct. 87, 
296 U.S. 659, 80 L.Ed. 469. 

1. Three per cent allowance held 
proper.—Chambersburg Gas Co. v. 
Public Service Commission, 176 A. 
794, 116 Pa.Super. 196. 

8. U.S.—^United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
D,C.Ky., 13 F.2d 510, affirmed 49 S. 
Ct. 150, 278 U.S, 300, 73 L.Ed. 398. 
Discount paid by public utility in 
marketing its securities is not a 
pro-per charg:e to capital, but is an 
adjustment of interest, which should 
be amortized during the life of the 
securities.—City of Charleston v. 
Public Service Commission, 120 S.E. 
398, 95 W.Va, 91. 

Bxdlnsion h^ proper 

Initial cost of financing was prop¬ 
erly excluded in determining valua¬ 
tion of producing gas company, for 
purpose of fixing rates of distribut¬ 
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ing companies controlled by same 
parent corporation.—Wichita Gas Co. 
V. Public Service Commission of Kan¬ 
sas, D.C.Kan., ‘2 F.Supp. 792, modi¬ 
fied on other grounds State Corpora¬ 
tion Commission of Kansas v. Wichi¬ 
ta Gas Co., 54 S.Ct. 321, 290 U.S. 561, 
78 L.Bd. 500. 

Not property 

Cost of obtaining capital to erect 
a public utility plant is not property 
which will be used In serving public, 
and cannot be considered in valua¬ 
tion for rate-making purposes.— 
Reno Power, Light & Water Co. v. 
Public Service Commission of Neva¬ 
da, D.C.Nev., 298 F. 790. 

3. U.S.—^Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 54 S.Ct. 647, 292 U.S. 29Q, 78 
L.Bd. 1267, affirming 187 N.B. 18, 
127 Ohio St. 137—City of Winona 
V. Wlsconsin-Minnesota Light & 
Power Co., D.C.Minn., 276 F. 996. 

4. Iowa—Cedar Rapids Gas Light 
Co. V. Cedar Rapids, 120 N.W. 966, 
144 Iowa 426, 138 Am.S.R. 299, 48 
L.R.A.,N.S., 126, affirmed 223 U.S. 
665, 32 S.Ct. 389, 66 L.Ed. 594. 

OouJectural estimates 
Estimated cost of financing and 
promoters* remuneration was prop¬ 
erly rejected as too conjectural in 
determining cost of reproduction of 
utility’s gas department.—Los An¬ 
geles Gas & Electric Corporation v. 
Railroad Commission of California, 
CaL. 53 S.Ct. 637, 289 U.S. 287, 77 L. 
Ed, 1180, affirming, D.C., 58 P.2a 256. 

5. Iowa—Cedar Rapids Gas Light 
Co. v. Cedar Rapids, 120 N.W. 966, 
144 Iowa 426, 138 Am.S.R. 299. 48 
L.R.A.,N.S., 125, affirmed 223 U.S. 
656, 32 S.Ct 389. 66 L.Ed. 594. 

^ XJ.S.—^Monroe Gaslight & Fuel Co. 
V. Michigan Public Utilities Com¬ 
mission, D.C.Mich., 292 F. 139. 

7 . U.S.—^Mississippi River Fuel Cor¬ 
poration V. Federal Power Commla- 
sion, C.G.A., 121 F.2d 169. 
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What is a reasonable return is a question of fact, 
the solution of which calls for the exercise of sound 
judgment and common sense.8 Ordinarily the utility 
IS entitled to a rate of return not less than the legal 
rate of interest,^ but there is and can be no rigid or 
inflexible rule as to the per cent to be thus earned 
and the proper rate must depend greatly on the cir¬ 
cumstances of the particular case.^i A rate of re¬ 
turn may be reasonable at one time and become too 
high or too low by changes affecting opportunities 
for investment, the money market, and business con¬ 
ditions generally.i2 ^ return is ordinarily consid¬ 
ered ample which provides a sufficient amount to pay 
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• reasonable dividends, and pass something to a sur- 
[ plus account.Among other things, the amount of 
risk in the business is a most important factor,^^ 
as well as the locality where the business is con- 
ducted,^^ and the rate expected and usuall 3 ' realized 
there on investments of a somewhat similar nature 
with regard to the risk attending Ihem^® should be 
considered in determining a reasonable rate of re¬ 
turn. Taking these various elements into consider¬ 
ation it may be said that the net earnings should 
var 3 " from four to eight per cent, besides that set 
aside for depreciation and maintenance.^" There 
may be other matters which, in some cases, may also 


a III.—state Public Utilities 
Oommn. v. Sprins^Aeld Gas & Elec¬ 
tric -Co., 125 N.E. 891. 291 lU. 209. 
N.J.—Public Serv, Gas Co. v. Public 
Utility Comrs., 87 A. 651, 84 N.J. 
Ltaw 463. affirmed 92 A. 606. 94 
A. 634. 96 A. 1079. 87 N.J.Law 581, 
L.R.A.1917B 930. ■L.R.A.1918A 421. 
a U.S,—Mobile Gas Co. v. Patter¬ 
son. D.C.Ala., 293 F. 208, modified 
on other irrounds Patterson v. Mo¬ 
bile, Gas Co.. 46 S.Ct. 445, 271 U.S. 
131. 70 L.Ed. 870. 

Ill.—State Public Utilities Oommn. 
V. Springfield Gas & Electric Co., 
125 N.E. 891, 291 Ill. 209. 
la U.S.—^Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A. 
Ark., 96 P,2d 179, affimilng, D.C., 
17 P.Supp. 447, certiorari denied 59 
S.Ct. 66. 305 U.S. 606, 83 L.Ed. 385. 
Hawaii.—In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
Hawaii 487. 

W.Va.—City of Charleston v. Public 
Service Commission, 169 S,E. 38. 
110 W.Va. 245. 

28 C.J. p 580 note 64. 

11- Pa.—^Pennsylvania Power & 
flight Co. V. Public Service Com¬ 
mission, 193 A, 427, 128 i>a.Super, 
195. 

W.Va.—City of Charleston v. Public 
Service Commission, 159 S.E. 38, 
110 W.Va. 245. 

28 C.J. p 580 note 65. 

**What is a fair return upon such 
an Investment, and what is a fair 
percentage to be credited to a re¬ 
placement fund, vary greatly In dif¬ 
ferent localities, and depend largely 
upon the volume of business trans¬ 
acted and the local customs as to 
such investments, as well as the risk 
involved in the particular kind of 
business. It follows from this that 
the reasonableness of the rate and 
what is a fair return to the investor 
are necessarily questions of fact to 
be determined from the facts and 
circumstances of each case.”—John¬ 
son County Gas Co. v. Stafford. 248 
S.W. 615, 519. 198 Ky. 208. 

^ U.S.—Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, -Gal., 53 S.Ct. 


637, 289 U.S. 287, 77 L.Ed. IISO. 
affirming. D.C., 58 P.2d 256—Co-' 
lumbus Gas & Fuel Co. v. City of 
Columbus. C.C.A.Ohio. 65 F.2d 56.1 
dismissing appeal, B.O., 17 F.2d 
580—^Arkansas-Louisiana Gag Co. ■ 
V. City of Texarkana, D.C.Ark., 17 I 
FSupp. 447. affirmed. C.C.A, 96 P. I 
2d 179, certiorari denied 59 S.Ct. 
66. 305 U.S. 606, S3 L.Ed. 385. 
PresesLt day conditions 

The fair rate of return to which 
gas company was entitled was to be 
tested primarily by present-day con- 
ditiona—Peoples Gas Light & Coke i 
Co. V. Slattery, 25 N.E. 2d 482. 373; 
Ill. 31, appeal dismissed Peoples Gas ; 
Light & Coke Co. v. Hart, 60 S.Ct. i 
724, 309 U.S. 634, 84 L.Ed. 991. 

W.Va.—City of Charleston v. 
Public Service Commission. 159 S. 

E. 38, 110 W.Va. 245. 

14. U.S.—^Arkansas-Louisiana Gas 1 

Co. V. City of Texarkana, D,C.Ark.. 
17 FSupp. 447, affirmed. C.C.A., 96 ' 

F. 2d 179, certiorari denied 59 S.Ct, 
66. 305 U.S. 606, 83 L.Ed. 385. 

Pa.—^Pennsylvania Power & Light Co. 
V, Public Service Commission. 193 
A. 427. 128 Pa.Super. 195. 

28 C.J. p 580 note 66. 

“Pair return is something over and 
above the usual interest rate on well- 
secured loans to compensate for the 
risks and hazards of business and 
for the profits of management.”— 
In re Establishing a Rate Base for 
the Honolulu Gas Co.. 33 Hawaii 437, 
519. 

15. U.S.—Willcox V. Consolidated 
Gas Co.. N.Y., 29 S.Ct. 192. 212 U. 
S. 19. 63 L.Bd. 382, 4$ L.R.A..N.S., 
1134, 16 Ann.Cas. 103. 

IlL—State Public Utilities Commn. 
V. Springfield Gas & Electric Co., 
125 N.E. S9L 291 Ill. 209. 

Ohio.—Newark v. Newark Natural 
Gas & Fuel Co., 20 Ohio Clr.Ct.,N. 
S.. 254, 2 Ohio App. 383. 

16. U.S.—Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 Sr.Ct. 
637, 289 U.S. 287, 77 L.Ed. 1180, 
affirming, 0.C., 58 P.2d 266—^Nat¬ 
ural Gas Pipeline Co. of America 


V. Federal Power Commission. C.C. 
A., 120 P.2d 625, certiorari granted 
62 S.Ct. 91. 314 U.S. 593. S6 L.Kd. 
478. and Federal Power Commis¬ 
sion v. Natural Gas Pipeline Co. of 
America, 62 S.Ct. 91, 314 U.S. 593, 
86 L.E^ 478, reversed on other 
grounds 62 S.Ct. 736. 315 U.S. 575, 
86 LEd. 1037. 

N.Y.—People ex rel. Adirondack Pow¬ 
er & Light Corporation v. Pu’^lic 
Service Commission, 193 N.Y.S, 186, 
200 App.Div. 268. 

28 C.J. p 580 note 68. 

Bvidence of conllJicatioiL 
If gas company could take a sum 
equivalent to the value of Its prop¬ 
erty and invest it soundly, so as to 
insure a rate of return in excess of 
the return authorized by the com¬ 
merce commission, such would be 
evidence of confiscation.—Peoples 
Gas Light & Coke Co. v. Slattery. 25 
N.E2d 482, 373 Ill. 31, appeal dis¬ 
missed Peoples Gas Light & Coke 
Co. V. Hart. 60 S.Ct. 724, 309 U.S. 634, 
84 L.Ed. 991. 

17. U.S.—Des Moines Gas Co. v. Des 

Moines, D.C.Iowa, 199 F. 204. 

28 C.J. p 580 note 69. 

Sixteen per cent return on capital 
invested held adequate.—^Western Ok¬ 
lahoma Gas & Fuel Co. v. State, 239 
P. 588, 113 Okl. 126. 

Bight per cent 

(1> Allowance of eight per cent 
return held proper and reasonable. 
U.S.—Brooklyn Borough Gas Co. v. 
Prendergast. D.C.N.Y., 16 P.2d 615 
—United Fuel Gas Co. v. Public 
Service Commission of West Vir¬ 
ginia. D.C.W.Va., 14 P.2d 209, af¬ 
firmed 49 S.Ct. 157, 278 U.S. 322, 
73 L.Ed. 402—Springfield Gas & 
Electric Co. v. Public Service Com¬ 
mission of Missouri, D,C.Mo., 10 F. 
2d 252—New York & Richmond 
Gas Co. V. Prendergast, D.C.N.Y., 
10 P.2d 167—Consolidated Gas Co. 
of New York v. Prendergast, D.C. 
N.Y., 6 F.2d 243, modified on other 
grounds Ottlnger v. Consolidated 
Gas Co. of New York, 47 S.Ct. 198, 
272 U.S. 576, 71 UEd. 420—Jack¬ 
sonville Gas Co. V. City of Jack¬ 
sonville, D.C.Fla., 286 P. 404. 
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be properly taken into account in determining the 
rate which the investor may properly expect or hope 
to receive and which he is entitled to without leg¬ 
islative interference.^® Thus, in the case of a nat¬ 
ural gas company, it is proper to take into consid¬ 
eration in fixing the rates the diminishing supply of 
gas, the consequent constantly increasing price, the 


necessity for the company to extend its pipe lines 
into new fields, and the probable short life of the 
company, due to the same facts.i® The fact that the 
utility is operating by sufferance of the city cannot 
affect the minimum rate constitutionally permissi¬ 
ble.^® Although it is probably true that there is a 
limit to the price that should be exacted for neces- 


Ohio.—^Village of Cellna v. Public 
Utilities Commission of Ohio, 157 
X.E. 72, 116 Ohio St 696. 

Okl.—Okmulgee Gas Co. v. Corpora¬ 
tion Commission, 220 P. 28, 95 Okl. 
213. 

28 C.J. p 580 note 69 [a]. 

(2) In view of business conditions, 
allowance of any less than eight per 
cent return to pipe line company 
would be unreasonable.—Wichita Gas 
Co. V. Public Service Commission of 
Kansas, D.C.Kan., 2 P.Supp. 792, mod¬ 
ified on other grounds State Corpora¬ 
tion Commission of Kansas v. Wich¬ 
ita Gas Co., 54 S.Ct. 321, 290 U.S. 
561, 78 Li.Ed. 500. 

Seven per cent held not unreason¬ 
able. 

U.S.—^Los Angeles Gas & Electric 
Corporation v. Railroad Commis¬ 
sion of California, Cal., 53 S.Ct 637. 
289 U.S. 287, 77 Li.Bd. 1180 affirm¬ 
ing, D.C., 58 P.2d 256—Central Ken¬ 
tucky Natural Gas Co. v. Railroad 
Commission of Kentucky, D.C.Ky„ 
60 P,2d 137, motion denied 54 S.Ct 
82, reversed on other grounds 54 S. 
Ct 164, 290 U.S. 264, 78 L.Ed. 307 
—^Port Worth Gas Co. v. City of 
Port Worth, D,C.Tex., 35 P.2d 743 
—Monroe Gaslight & Puel Co, v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 11 P.2d 319—Cary 
V. Corporation Commission of Ok¬ 
lahoma, D.O.Okl., 17 P.Supp. 772— 
Monroe Gaslight & Puel Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 292 P. 139. 

Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 788, 168 
Okl. 487. 

Tex.—^Railroad Commission of Texas 
V. Humble Oil & Refining Co., Civ. 
App., 101 S.W.2d •614, reversed on 
other grounds Humble Oil & Re¬ 
fining Co. V. Railroad Commission 
of Texas. 128 S.W.2d 9, 133 Tex. 
330. 

28 C.J. p 680 note 69 [b], 

Six pax oexLfe return held proper or 
not unlawful and unreasonable. 

U.S.—^Arkansas Louisiana Gas Co. v. 
City of Texarkana, C.C.A.Ark., 96 
P.2d 179, affirming, D.C., 17 P. 
Supp. 447, certiorari denied 59 S. 
Ct 66, 305 U.S. *606, 83 L.Ed. 385. 
Ohio.—West Ohio Gas Co. v. Public 
Utilities Commission (City of 
Lima), 191 N.E. 106, 128 Ohio St. 
801, reversed on other grounds 
West Ohio Gas Co. v. Public Util¬ 
ities Commission of Ohio, 5 a S.Ct. 
316, 294 U.S. 83, 79 L.EdL 761. and 


55 S.Ct 324, 294 U..S. 79, 79 L.Ed. 
773, conformed to 196 N.E. 674, 129 
Ohio St 670. 

Five per cent return held not con¬ 
fiscatory.—Peoples Gas Light & Coke 
Co. V. Slattery, 25 N.E.2d 482, 373 
Ill. 31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart. 60 S.Ct 
724. 309 U.S. 634, 8*4 L.Ed. 991. 

SdsceUaneons rates not confiscatory 

(1) Seven and one-half per cent 
US.—City of Minneapolis v. Rand, 

C.O.A.Minn., 2S5 P. 818. 

Hawaii.—In re Establishing a Rate 
Base for the Honolulu Gas Co., 33 
Hawaii 487. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission of 
Missouri. 47 S.W.2d 102, 329 Mo. 
918—State ex rel. City of St Jos¬ 
eph V. Busby, 274 S.W. 1067. 

(2) Seven and one-fourth per cent 
—Georgia Ry. & Power Co. v. Rail¬ 
road Commission of Georgia, Ga., 43 
S.Ct 680, 262 US. 625. 67 L.Ed. 1144. 

(3) Slightly over seven per cent— 
Columbus Gas & Puel Co. v. City of 
Columbus, D.C.Ohlo, 17 P.2d 630, ap¬ 
peal dismissed, C.C.A, 55 P.2d 56. 

(4) Six and one-half per cent. 

US.—Federal Power Commission v. 

• Natural Gas Pipeline Co. of Ameri¬ 
ca, 62 S.Ct 736, 315 US. 575, 86 
L.Ed. 1037, reversing, C,C.A,, Nat¬ 
ural Gas Pipeline Co. of America 
V. Federal Power Commission, 120 
P.2d 625, certiorari granted 62 S. 
Ct 91, 314 U.S. 693, 86 L.Ed. 478, 
and Federal Power Commission v. 
Natural Gas Pipeline Co. of Ameri¬ 
ca, 63 S.Ct 91, 314 US. 593, 86 L. 
Ed- 478—^Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 54 S.Ct 647, 292 U.S. 290, 78 
L.Ed. 1267, affirming 187 N.E. 18, 
127 Ohio St 137—^Pacific Gas & 
Electric Co. v. Railroad Commis¬ 
sion of California, D.C.CJal„ 26 P. 
Supp. 507, conforming to mandate 
Railroad Commission of Califor¬ 
nia V. Pacific Gas & Electric Co., 
58 S.Ct 334, -302 U.S> 388, 82 L.Bd. 
$19, rehearing Railroad Commission 
of State of California v- Pacific 
Gas & Electric Co., 57 S.Ct 935, 
301 US. 669, 81 L.Ed. 1333, affirm¬ 
ing, D.C., Pacific Gas & Electric 
Co. V. Railroad Commission of Oali- 
fdrnia, 13 P.Supp. 931, rehearing 
denied 16 P.Supp. 884, rehearing 
granted Railroad Commission of 
State of California v. Pacific Gas 
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& Electric Co., 58 S.Ct 3, 302 U.S. 
771, 82 L.Ed. 598. 

Mo.—State ex rel. City of St. Louis 
V. Public Service Commission, 110 
S.W.2d 749, 341 Mo. 920, appeal 
dismissed Laclede Gas Light Co. v. 
Public Service Commission of Mis¬ 
souri, 58 S.Ct 988, 304 U.S. 398, 82 
L.Ed. 1422. 

Ohio.—East Ohio Gas Co. v. Public 
Utilities Commission, 28 N.E.2d 
699, 137 Ohio St 226—East Ohio 
Gas Co. V. Public Utilities Com¬ 
mission of Ohio, 12 N.E.2d 766, 133 
Ohio St 212. 

(5) Five and one-eighth per cent. 
—^Wisconsin-Mlnnesota Light & Pow¬ 
er Co. V. Railroad Commission of 
Wisconsin, 197 N.W. 359, 183 Wls. 96. 

(6) Other rates.—City of Erie v. 
Public Service Commission, 123 A. 
471. 278 Pa. 512. 

Sa'tes held confiscatory 

(1) Five and one-sixth per cent. 
—^Monroe Gaslight & Puel Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 292 P. 139. 

(2) Returns slightly over four and 
one-half per cent.—^West Ohio Gas 
Co. V. Public Utilities Commission of 
Ohio, 55 S.Ct 316, 294 U.S. 63, 79 L. 
Ed. 761, reversing West Ohio Gas Co. 

V. Public Utilities Commission (City 
of Lima), 191 N.E. 105, 128 Ohio St 
301, conformed to 196 N.E. 674, 129 
Ohio St 670—Wichita Gas Co. v. Pub¬ 
lic Service Commission of State of 
Kansas, D.C.Kan., 3 P.Supp. 722— 
Mobile G^s Co. v. Patterson, D.C.Ala., 
293 P. 208, modified on other grounds 
Patterson v. Mobile Gas Co., 46 S.Ot 
445, 271 U.S. 131, 70 L.Ed. 870. 
la US.—^Willcox V. Consolidated 

Gas Co., N.Y., 29 S.Ct 192, 212 U. 
S. 19, 63 L.Ed. 382, 48 L.R.A.N.S., 
1134, 15 Ann.Cas. 103. 
la U.S.—^Landon v. Public UtiliUes 
Commn-, I>.C.Kan., 234 P. 162, re¬ 
versed on other grounds 39 S.Ct 
268. 249 US. 236, 63 L.Bd. 577. 

28 C.J. p 580 note 71. 

RetTum held not oonftsoatory 
U.S.—^United Puel Gas Co. v. Rail¬ 
road Commission of Kentucky, P- 
C.Ky., 13 P.2d 510, affirmed 49 S. 
Ct 160, 278 U.S. 300, 73 L.Ed. 390. 

W. Va.—Pittsburg St West Virginia 
Gas Co. V. Public Service Commis¬ 
sion of West Virginia, 132 S.B. 497, 
101 W.Va. 63. 

ao. U.S.—^Monroe Gaslight & Fuel 
Co. V. Michigran Public Utilities 
Commission, D.C.Micli., 292 P. 139* 
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sities required by the public, this view has no place 
in the determination of what a private gas company 
is entitled to receive in return for services and com¬ 
modities rendered and furnished.-^ 

e. Payments for Gas by Distributing Companies 

In determining a reasonable gas rate for a local dis¬ 
tributing company, allowance wilt be made for gas pur¬ 
chased at a Just and reasonable price. 

In determining whether the rates prescribed for 
gas distributing company are reasonable, it is essen¬ 
tial to determine whether the price paid by it to the 
supply company is reasonable .22 A gas distributing 
company purchasing gas must purchase it at a just 
and reasonable price ,22 and the burden of proof as 
to the reasonableness of the price is on the distrib¬ 
uting company.24 Where the companies entering 
into the contract were dealing at arm’s length, the 
contract price may be accepted ,*25 and, in determin¬ 
ing the reasonable price to be paid by the distribut¬ 
ing company, it is proper to consider the price at 
which such gas could be purchased from others.25 
Whatever is a fair and just price to the seller is at 
least presumptively the fair and just price which the 
purchaser may pay. The cost to the seller must en¬ 
ter into the consideration of the just and reasonable 
charge, but the cost to the seller is not necessarily 
the determinative factor, as competitive conditions, 
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market prices, and proper provision for the future 
must also be taken into account. 2 * The reasonable¬ 
ness of a wholesale rate for gas delivered to a dis¬ 
tributing company at the cit\' gate is not established 
prima facie by showing decisions upholding like 
rates in sales of gas to distributing companies in oth¬ 
er cities.2^ Profits accruing to the distributing com¬ 
pany from a sale of a portion of the gas purchased 
should be applied as a credit to the commodity cost 
of the gas purchased.^^^ 

W’hat constitutes a just and reasonable charge for 
a distributing company to pay for gas is to be de¬ 
termined without reference to the fact that the par¬ 
ties to the contract are affiliates or nonaffiliates.2*^ 
The law does not forbid a gas distributing company 
to deal with an allied supply company, but such deal¬ 
ings are subject to rigid scrutiny.21 As elsewhere 
discussed, see Commerce §§ 23, 26, the transporta¬ 
tion of gas from one state to another is interstate 
commerce, and the sale and delivery' of gas trans¬ 
ported from another state to a local distributing 
company is a part of such commerce and is not sub¬ 
ject to state regulation. It does not follow, howev¬ 
er, that the local distributing company, which is sub¬ 
ject to state regulation, can claim as an operating 
expense any sum which it chooses to pay its allied 
company for gas, since operating expenses to be al¬ 
lowable must be necessary and reasonable .22 Where 


21 . U.S.—Joplin Gas Co. v. Public 
Service ‘Commission of Missouri, 
D.C.M 0 ., 296 F. 271. 

22. U.S.—^Landon v. Kansas Ct. of 
Industrial Relations, D.C.Kan., 269 
P. 411. 

23. N.Y.—^Application of Republic 
Light, Heat & Power Co., 88 N.Y.S. 
2d 302, 265 App.Div. 74. 

24. N.Y.—^Application of Republic 
Light, Heat & Power Co., supra. 

25. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 60 P,2d 137, 
motion denied 54 S.Ct. 82, reversed 
on other grounds 54 S.Ct. 154, 290 
U.S. 264, 78 L.Ed. 307. 

26. Pa.—^Pennsylvania Power & 
Light Co. V. Public Service Com¬ 
mission, 193 A. 427, 128 Pa.Super. 
195. 

Best test of whether rate charged 
by supply company is reasonable is 
to determine whether gas can be pro¬ 
cured for less by the distributing 
company.—^Wichita Gas Co. v. Public 
Service Commission of State of Kan¬ 
sas, D,C.Kan., 3 F.Supp. 722. 

Booal supply 

Kan.—Union Public Service Co. v. 
Public Service Commission of Kan¬ 
sas, 9 P.2d 976, 135 Kan. X23. 


27- N.Y.—^Application of Republic 
Light, Heat & Power Co., 38 N.Y.S. 
2d 302, 265 App.Div. 74. 

33. U.S.—Western Distributing Co. 

V. Public Service Commission of 
Kansas. Kan., 52 S.Ct. 283. 285 U.S. 
119, 76 L.Ed. 655, affirming. D.C.. 
Western Distributing Co. v. Public 
Service Commission of State of 
Kansas. 58 F.2d 241. 

29. U.S.—Arkansas-Louisiana Gas 
Co. v. City of Texarkana, D.C.Ark., 
17 F.Supp. 447, affirmed, C.C.A., 96 
P.2d 179, certiorari denied 59 S.Ct. 
66, 305 U.S. $06, 83 L.Ed. 385. 

30. N.Y.—^Application of Republic 
Light, Heat & Power Co., 38 N.Y.S. 
2d 302, 265 App,Dlv. 74. 

31. U.S.—Wichita Gas Co. v. Pub¬ 
lic Service Commission of State of 
Kansas, D.C.Kan., 3 F.Supp. 722. j 

32. U.S.—State Corporation Com- 
mission of Elansas v. Wichita Gas 
Co.. Kan., 54 S.Ct. 321, 290 U.S. 561, 
78 L.Ed. 500, modifying, D.C., 
Wichita Gas Co. v. Public Service 
Commission of Kansas, 2 F.Supp. 
702—^Wichita Gas Co. v. Public 
Service Commission of State of 
Kansas, D.C.Kan., 3 F.Supp. 722. 

Okl.—^Lone Star Gas Co. v. Corpora¬ 
tion Commission of Oklahoma, 39 
P.2d 547, 170 Okl. 292. 

Svldeime that rate paid for gas by 
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local distributor was unreasonably 
high was properly rejected as not 
tending to prove fact.—Wichita Gas 
Co. V. Public Serv'ice Commission, 26S 
P. Ill, 126 Kan. 220. 

Order not binding on seller 

In proceeding before state com¬ 
merce commission to fix rates for gas 
sold by domestic utility, commission 
could make no order binding on for¬ 
eign corporation, which sold gas to 
domestic utility, with respect to rates 
of foreign corporation or its contract 
with domestic utility.—^Natural Gas 
Pipeline Co. of America v. Slattery, 
Kan., 58 S.Ct. 199, 302 U.S. 300, 82 L. 
Ed. 276. 

Power of state oommlssion 

In fixing reasonable rates govern¬ 
ing local distribution of gas after 
it had been sold at wholesale by a 
gas company engaged in operating an 
interstate transportation system, a 
state public service commission could 
properly require company to disclose 
information appropriate to inquiry as 
to relations between company and its 
wholesale customers, notwithstand¬ 
ing local activities of company were 
not subject to state regulation.—^Ken¬ 
tucky Natural Gas Corporation v. 
Public Service Commission of Ken¬ 
tucky, D.C.Ky., 28 F.Supp, 609, af¬ 
firmed C.C.A.. Public Service Com¬ 
mission of Kentucky v. Kentucky 
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the local distributing company and the company 
from which it purchases gas at the city gate are 
parts of a single affiliated system, their intercorpo¬ 
rate agreement does not control the price to be paid 
by consumers, if the rate thereby established is high¬ 
er than a fair return,^^ even though the business of 
the pipe line company is interstate and the bur¬ 
den of proof is on the distributing company to show 
that the price paid for the gas is no higher than 
would be payable fairly in a regulated business by 
a buyer unrelated to the seller and dealing at arm's 
leng^h.35 

Where many distributing companies obtain their 
9:as from the same pipe line company, it is proper 
for the commission to consider the factors of the 
city gate charge that are common to all the distrib¬ 
uting companies by one proceeding brought for that 


purpose, provided all interested companies are giv¬ 
en notice of the investigation and given an oppor¬ 
tunity to be heard.ss 

§ 34. -Judicial Review 

a. In general 

b. Appeal from order of commission 
a. In General 

Relief may be had in the courts in the case of con- 
fiscatory, unreasonable, or unlawful gas rates. 

Since the fixing of gas rates is a legislative rather 
than a judicial function, see supra § 32, in the ab¬ 
sence of a constitutional or statutory provision en¬ 
larging the jurisdiction of the courts, the jurisdic¬ 
tion of the courts in gas rate proceedings is limited 
to matters purely judicial,^'^ and the courts do not 


Natural Gas Corporation, 119 F.2d 
417. 

Sate beld reasonable 

In determining: whether city g:ate 
rate charg:ed by allied interstate sup¬ 
ply company to gras distributing: com¬ 
pany should be considered as latter 
company’s operating: expense in fixing: 
rate base, city grate rate of forty 
cents per M cubic feet was held rea¬ 
sonable under evidence.—^Wichita Gas 
Co. V. Public Service Commission of 
State of Kansas, D.O.iCan., 3 F.Supp. 
722. 

33. U.S.—Columbus Gas & Fuel Co. 
V. Public Utilities Commission of 
Ohio, 54 S.Ct. 763, 292 U.S. 398, 78 
LuEd. 1327, 91 A.L.R. 1403, re¬ 

versing: 187 N.B. 7, 127 Ohio St. 
109, appeal dismissed 54 S.Ct. 559, 
291 U.S. 651, 78 L.Bd. 1046, rehear- 
ins: denied 54 S.Ct. 639, 292 U.S. 
603, 78 L.Ed. 1465, cause remanded 
193 N.B. 612, 129 Ohio St. 118— 
Dayton Power & Liigrht Co. v. Pub¬ 
lic Utilities Commission of Ohio, 54 
act. 647, 292 U.S. 290, 78 L.Bd. 
1267, affirming: 187 N.E3. 18. 127 
Ohio SL 137. 

Ohio.—^Bast Ohio Gas Co. v. Public 
Utilities Commission of Ohio, 12 
N.B.2d 765. 183 Ohio St. 212. 

Tex.—State v. Done Star Gas Co., Civ. 
App., 86 S.W.2d 484, reversed on 
other grounds Lone Star Gas Co. 
V. State of Texas, 68 S.Ct. 883, 304 
U.S. 224, 651, 82 L.Bd. 1304, rehear¬ 
ing denied 68 S.Ct. 1051, 804 U.S. 
590, 82 L.Bd. 1549. 
scatters oonsidered 

Where gas company purchased a 
portion of its supply from an afflli-. 
ated producer and seller, public util¬ 
ities commission in rate-making case, 
in determining whether contract price 
for gas was fair and reasonable, 

' should have determined cost of por¬ 
tion' of gas produced by affiliated 
nompeny, cost of portion purchased 


by it from independent producers, 
cost of transportation, and by con¬ 
sidering proportionate quantities sold 
should have determined a fair price. 
—Bast Ohio Gas Co. v. Public Utili¬ 
ties Commissrion of Ohio, 12 N.B.2d 
765, 133 Ohio St. 212. 

Negotiation to procure rednotion 
Where the local distributing com¬ 
pany and the pipe line company have 
the same ownership and control, an 
undenied averment of negotiation and 
effort to procure a reduction of the 
wholesale rate does not make a 
prima facie case of the reasonable¬ 
ness of the rate charged.—Western 
Distributing Co. v. Public Service 
Commission of Kansas, Kan., 52 S. 
Ct, 283, 285 U.S. 119, 76 L,Bd. 666, 
affirming, D.C., Western Distribut¬ 
ing Co. v. Public Service Commis¬ 
sion of State of Kansas, 58 F.2d 241. 

34b U.S.—^Western Distributing Co. 
V. Public Service Commission of 
Kansas, Kan., 52 S.Ct. 283, 286 U. 
S. 119, 76 L.Ed. 665. 

Kan.—State ex reL Steiger v. Capital 
Gas & Electric Co., 33 P.2d 731, 
139 Kan, 870. 

35. U.S.—^Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 54 S.Ct. 647, 292 U.S. 290, 78 
L,Ed. 1267. affirming 187 N.B. 18. 
127 Ohio St. 137—Western Distrib¬ 
uting Co. V, Public Service Com¬ 
mission of Kansas, 52 S.Ct. 283, 285 
U.S. 119, 76 Xr-Ed. 655. afifirming, 
D.C., Westei^i Distributing Co. v. 
Public Service Commission of State 
of Kansas, 58 F.2d 241. 

OkL—Lone Star Gas Co. v. Corpora¬ 
tion Commission of Oklahoma, 39 
P.2d 647, 170 OkL 292. 

Pa.—^Borough of Johnsonburg v. Pub¬ 
lic Service Commission, 98 Pa.Su- 
per. 284. 

Pair and proper price for an inter¬ 
company sale of gas would be such 
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price as one company under inde¬ 
pendent management would charge 
another additional wholesale custom¬ 
er, to whom it was under no legal 
duty to sell.—Espach v. Nassau Sc 
Suffolk Lighting Co., 31 N.Y.S.2d 259, 
177 Misc. 621, reversed on other 
grounds Chelrob, Inc., v. Barrett, 39 
N.T.S.2d 625, 266 App.Div. 455. 
Bepletlon. 

As respects validity of rates for 
natural gas, fair price for gas deliv¬ 
ered at gateway of city includes rea¬ 
sonable allowance for depletion of 
operated gas fields and concomitant 
depreciation of wells and their equip¬ 
ment.—Columbus Gas & Fuel Co, v. 
Public Utilities Commission of Ohio, 
54 S.CL 763, 292 U.S. 398, 78 L,Ed. 
1327, 91 A.L.R. 1403, reversing 187 
N.B. 7, 127 Ohio St. 109, appeal dis¬ 
missed 54 S.Ct. 659, 291 U.S. 651, 78 
L.Ed. 1045, rehearing denied 54 S.Ct 
639, 292 U.S. 603, 78 L.Ed. 1465, cause 
remanded 193 N.B. 612, 129 Ohio St 
118. 

Market price 

In determining whether contract 
price for sale of gas to gas compa¬ 
ny by an affiliated producer and sell¬ 
er was fair and reasonable, public 
utilities commission in rate-making 
case was authorized to consider not 
only valuation, revenues, and expens¬ 
es of affiliated company, but evi¬ 
dence of market price of gas at place 
of sale and delivery.—^East Ohio Gas 
Co. V. Public Utilities Commission of 
Ohio, 12 N.E.2d 765, 133 Ohio St 212. 

36^ Kan.—State ex reL Steiger v. 

Capital Gas & Electric Co., 33 P.2d 

731, 139 Kan. 870. 

37. W.Va.—City of Wheeling v. Nat¬ 
ural Gas Co. of West Virginia, 175 
S.B. 339, 115 W.V€u 149, appeal dis¬ 
missed Natural Gas Co- of West 
Virginia v. Public Service Com¬ 
mission of West Virginia, 66 S.Ct 
87, 296 U.S. 659, 80 L.Ed. 469. 
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sit as an appellate board of revision, but to enforce 
constitutional rights.'^S As a general rule the au- 
rhority of the courts is limited to determining wheth¬ 
er or not the rate-making body acted wnthin the 
scope of its authority,39 or whether the order is 
against the manifest weight of the evidence,^^ qj. 
is reached by a misapplication of legal principles to 
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the state of facts disclosed,or whether the rate 
established is clearly oppressive on the one hand or 
confiscatory on the other.^^ The courts may also 
determine whether the rate-making agency of the 
slate in fixing the rate met the minimum require¬ 
ments of procedural due process."*® 

Although, in the absence of special authoriza- 


38 , U.S.—Railroad Commission of i 
California v. Pacific Gas & Electric I 
Co.. Cal., 5S S.Ct. 334. 302 U.S. 3SS, I 
S2 U-Ed. 319, rehearing Railroad { 
Commission of State of California [ 
V. Pacific Gas & Electric Co., 57 S. i 
CL 935. 301 U.S. 669, 81 L.Bd. 1333, = 
affirming, D.C., Pacific Gas & Elec- j 
trie Co. V. Railroad Commission of j 
California, 13 P.Supp. 931. rehear- j 
Ing denied 16 F.Supp. 884, rehear- j 
ing granted Railroad Commission | 
of State of California v. Pacific { 
Gas & Electric Co., 58 S.CL 3, 302 ! 
U.S. 771, 82 Ii.Ed. 598, mandate 
conformed to, D.C., Pacific Gas & i 
Electric Co. v. Railroad Commis¬ 
sion of California, 26 F.Supp. 507. 

39- Okl.—Okmulgee Gas Co. v. Cor-i 
poration Commission, 220 P. 28, 95 
Okl. 213. 

2S C.J. p 584 note 27. 

SeasonahlexLess of exerdsa 

The power sought to be exercised 
by city in ordinance prescribing 
rates to be charged for natural gas in 
city and containing regulatory provi¬ 
sions being one derived from a gen¬ 
eral grant, courts had jurisdiction 
to inquire into the reasonableness 
of the mode by which the power was 
proposed to be exercised.--City of 
Wink V. Wink Gas Co., Tex.Civ.App., 
115 S.W.2d 973, error refused. 

40. Ohio.—Ohio Fuel Gas Co. v. 
Public Utilities Commission of 
Ohio, 41 N.E.2d 389, 139 Ohio SL 
581. 

Okl.—Okmulgee Gas Co, v. Corpora¬ 
tion Commission, 220 P. 28, 95 OkL 
213. 

W.Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 176 S.B. 
339, 115 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virginia v. Public Service Commis¬ 
sion of West Virginia, 66 S.Ct. 87, 
296 U.S. 659, 80 L.Bd. 4-69—Pitts¬ 
burg 8t West Virginia Gteis Co. v. 
Public Service Commission of West 
Virginia, 132 S.B. 497, 101 W.Va. 
63. 

28 CJ. p 684 note 28. 

Ittost be controlled by evidence 
The public service commission, in 
fixing the value of gas lands for 
rate-making purposes, must be con¬ 
trolled In some measure by the evi¬ 
dence before it, and an order based 
on reports not offered in evidence, 
or a mistake in conception of the le¬ 
gal effect of evidence, is not in con¬ 
formity to law.—City of Brie v. Pub¬ 


lic Service Commission, 123 A. 171. 
278 Pa. 512. 

Where there is snbstantial conflict 

of evidence on any question of fact, 
the probative value accorded by the 
commission to such evidence will not 
be disturb'?d.—City of Charleston v. 
Public Service Commission, 159 S.E. 
38, 110 W.Va. 243. 

41. W.Va—City of Wheeling v. 
Natural Gas Co. of West Virginia. 
175 S.E. 339. 115 W’.Va 149, appeal 
dismissed Natural Gas Co. of W’^est 
Virginia v. Public Service Com- \ 
mission of West Virginia, 56 S.Ct. i 
87. 296 U.S. 659, 80 L.Ed. 469— 
Pittsburg & West Virginia Gas 
Co. V. Public Service Commission 
of West Virginia, 132 S.E. 497. 101 
W.Va 63--Clarksburg Light & 
Heat Co. v. Public Serv. Commn., 
100 S.E. 551, 84 W.Va 638. 

Valuation held erroneouji 
Pa—City of Erie v. Public Service j 
Commission, 123 A. 471, 278 Pa! 
512. 

42. Okl.—Okmulgee Gas Co. v. Cor¬ 
poration Commission, 220 P. 2S, 95 
Okl. 213. 

28 C.J. p 5So note 30. 

Sxperimentai sohednle of rates of i 
gas company authorized by public' 
service commission was held not un¬ 
reasonable where Jurisdiction was 
reserved to make changes at any 
time.—State ex rel. City of St. Louis 
V. Public Service Commission of Mis¬ 
souri. 47 S.W.2d 102, 329 Mo. 918. 
Beasonablaness 

Where consumer’s gas rate is fixed 
by commission, distributing compa¬ 
nies were authorized to test reason¬ 
ableness of rate In court, and court 
could consider every element going 
to make up consumer’s rate.—State 
ex rel. Steiger v. Capital Gas & Elec¬ 
tric Co., 33 P.2d 731. 139 Kan. 870. 

The Judicial functiou does not go 
beyond the decision of the constitu¬ 
tional question whether the rates are 
confiscatory.—^Los Angeles Gas & 
Electric Corporation v. Railroad Com¬ 
mission of California, Cal., 53 S.Ct. 
637, 289 U.S, 287, 77 L.Ed. 1180, af¬ 
firming, D.C., 58 F.2d 256—^W^'estem 
Distributing Co. v. Public Service 
Commission of State of Kansas, D.C. 
Kan., 58 P.2d 241, aflarmed Western 
Distributing Co. v. Public Service 
Commission of Kansas, 32 S.CL 283, 
285 U.S. 119, 76 L.Ed. 655. 

Valuation 

The gas company is entitled to con- 
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tost the value placed by the commis¬ 
sion on its properties, or any part 
of them, to insist that the v'alue tak¬ 
en as the rate base Is too low, and 
that in consequence the prescribed 
rates are confiscatory.—Railroad 
Commission of California v. Pacific 
Gas & Electric Co.. Cal.. .nS S.Ct. 334. 
.838, 302 U.S. 388, 82 L.Ed. 319. re¬ 
hearing Railroad Commission of 
State of California v. Pacific Gas ft 
Electric Co.. 57 S.Ct. 935, 301 U.S. 
669, 81 L.Ed. 1333, affirming. D.C.. 
Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, 13 
F.Supp. 931, rehearing denied 16 F. 
Supp. 884, rehearing granted Rail¬ 
road Commission of State of Califor¬ 
nia V. Pacific Gas & Electric Co., 58 
S.Ct. 3, 302 U.S. 771, $2 L.Ed, 598. 
mandate conformed to. D.C., Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, 26 F.Supp. 507. 
43, Sssentials 

’When the rate-making agency of 
the state gives a fair hearing, re¬ 
ceives and considers the competent 
evidence that is offered, affords op¬ 
portunity through evidence and ar¬ 
gument to challenge the result, and 
makes its determination upon evi¬ 
dence and not arbitrarily, the re¬ 
quirements of procedural due process 
are meL”—Railroad Commission of 
California v. Pacific Gas ft Electric 
Co., supra. 

Svidenee h^d to show hearing by 
commission before entering order In¬ 
creasing gas rates.—Elliott v. Em¬ 
pire Natural Gas Co., 256 P. 114, 123 
Kan. 558. 

Valuatioa 

V^here a state commission, in fixing 
gas rates, specifically found what it 
considered to be the rate base, and 
that such rate base was reasonable, 
and the import of its opinion was 
that the rate base represented its 
conclusion as to the value which 
should be placed on the property for 
the purpose of fixing rates, and ruled 
that the rats established would in¬ 
sure the company a fair return on its 
j property, the order of the commis¬ 
sion was not subject to attack on the 
I ground that the commission did place 
a valuation on the property or fix 
rates upon the basis of that valua¬ 
tion.—Railroad Commission of Cali¬ 
fornia v. Pacific Gas ft Electric Co., 
Cal., 58 S.Ct. 334, >303 U.S. 388, 82 L. 
Ed. 319, rehearing Railroad Commis¬ 
sion of State of California v. Pacific 
I Gas ft Electric Co., 57 S.Ct. 935, 301 





GAS 


38 C.J.S. 


§ 34 

tion, a court has no power to substitute its own judg¬ 
ment of what is a reasonable rate in place of that 
of the proper rate-making authority,where a rate¬ 
making body has prescribed rates for a gas compa¬ 
ny, the courts have power to examine the rates to 
determine whether or not they are confiscatory.^^ 
In a proper case, the courts may ascertain what is 
a reasonable rate,^® but as a general rule courts have 
no authority to determine what rates will be rea¬ 
sonable, and then put in efifect those rates,ex¬ 
cept where no rate has been fixed by the legisla¬ 
ture, and the public service commission is without 


jurisdiction to do so,^® or where a rate has been de¬ 
clared confiscatory, in which case a temporary rate 
may be fixed and the court may not effect the 
same end by enjoining a rate which it has found to 
be sufficientits duty ends when it has found that 
the rate is not so low as clearly to be confiscatory 
in character.®^ 

Right to injunct we relief. Where a constitutional 
right of the utility has been infringed on by fixing 
rales which are confiscatory or insufficient to pay 
the cost of operating expenses and to give the utili- 


U.S. 6*69, 81 Ij.Ed. 1333, affirming, D. 
C., Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, 13 F. 
Supp. 931, rehearing denied 16 F. 
Supp. 88'4, rehearing granted Rail¬ 
road Commission of State of Califor¬ 
nia y. Pacific Gas & Electric Co., 58 
S.Ct. 3, 302 U.S. 771. 82 L..Ed. 598. 
mandate conformed to, B.C., Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California. 26 F.Supp. 507. 

44. U.S.—Arkansas-Liouislana Gas 
Co. V. City of Texarkana. D.C.Ark., 
17 F.Supp. 447, affirmed. C.C.A.. 96 
F.2d 179, certiorari denied 59 S.Gt 
66. 305 U.S. 606. 83 U.Ed. 385. 
W.Va.—City of Wheeling v. Natural 
Gas Co. of West Virginia, 175 S.E. 
339, 115 W.Va. 149, appeal dis¬ 
missed Natural Gas Co. of West 
Virginia v. Public Service Com¬ 
mission of West Virginia, 56 S.Ct. 
87. 296 U.S. 659, 80 L,.Ed. 469, 

4& U.S.—^Arkansas [Louisiana Gajs 
. Co. V. City of Texarkana, C.C.A. 
Ark., 96 F.2d 179, affirming, D.C., 
17 F.Supp. 447, certiorari denied 59 
S.Ct 66. 305 U.S. 606, 83 L..Ed. 385. 

46. Mich.—City of Detroit v. Public 
Utilities Commission, 286 N.W. 3*68, 
288 Mich. 267. 

N.T.—^Kings County lighting Co. v. 
Maltbie, 271 N.Y.S. 644, 162 Misc. 
45. 

28 C.J. p 671 note 17, p 685 note 31. 

SxpiratloxL of franchise 

Where utility supplying gas to mu¬ 
nicipality continued to furnish gas 
after expiration of its franchise in 
obedience to temporary injunction, 
chancellor had right to adjudge that 
reasonable rate should be charged 
during such period.—^Union Light, 
Heat & Power Co. v. City' of Coving¬ 
ton, 139 S.W.2d 64. 282 Ky. 568. 
PaxtioTilar provisions approved 

(1) That the rate thereby fixed 
should be adjusted quarterly on the 
basis of the variation in the net 
holder cost—City of Winona v. Wis- 
consin-Minnesota I^ght & Power Co., 
D.C.Minn., 276 F. 996. 

(2) That the gas plant be revalued 
every five years.—City of Winona v. 


Wisconsin-Minnesota Light & Power 
Co., supra. 

Surrender of state’s regnlatory pow¬ 
er 

If a charter should be construed 
as forever surrendering the power 
of the state to regulate gas rates, 
contracts with reference thereto are 
subject to the common-law rule that 
the gas company cannot exact more 
than a reasonable compensation for 
the service rendered, and, in case of 
a controversy as to what constitutes 
a reasonable rate, the courts have 
jurisdiction to determine the matter. 
—Kentucky Power & Light Co. v. 
City of Maysvllle. D.C.Ky., 36 P.2d 
816. 

47. U.S.—Central Kentucky Natural 
Gas Co. y. Railroad Commission of 
Kentucky, Ky.. 54 S.Ct. 154, 290 U. 
S. 264, 78 L.Ed. 307, reversing, D.C., 
60 F.2d 137, motion denied 54 S.Ct. 
82—United Fuel Gas Co. v. Rail¬ 
road Commission of Kentucky, D. 
C.Ky., 13 F.2d 510, affirmed 49 S.Ct. 
150, 278 U.S. 300, 73 L.Ed. 390— 
Monroe Gaslight & Fuel Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mlch., 292 F. 139. 

IlL—Peoples Gas Light & Coke Co. 

V. Slattery. 25 N.B.2d 482, 373 Ill. 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 634, 84 L.Ed. 991. 

Tex.—Texas Gas Utilities Co. v. City 
of Uvalde, Oiv.App., 77 S.W.2d 760. 
28 C.J. p 586 note 36. 

Coxnmissloiii’s assnmptioa. of jnxisdlo- 

tlOXL 

Where the public utilities commis¬ 
sion has properly assumed jurisdic¬ 
tion to fix gas rates on the petition 
of the city, the jurisdiction to fix 
rates is, under some statutes, in the 
commission and not in the court.— 
City of Dearborn v. Michigan Consol. 
Gas Co., 297 N.W. 634, 297 Mich. 388 
—City of Detroit v. Public Utilities 
Commission, 286 N.W. 368, 288 Mich. 
267. 

Baoxee held not to fix rate, but to 
perfect rights of consumer under ar¬ 
bitration award.—Consumers Power 
Co. v. Krause, C.C.A.Mich., 89 P.2d 
565. certiorari denied 58 3.Ct 16, 302 
U.S. 698, '82 L.Ed. 539. 
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BlsizibntioxL of fuxLds 

In a decree enjoining the enforce¬ 
ment of a statutory rate for gas, a 
provision that the funds collected by 
the company In excess of the statu¬ 
tory rate should be ultimately dis¬ 
tributed in accordance with a new 
rate to be ^prescribed by proper au¬ 
thority was error, since rate making 
is no function of the courts, and 
should not be attempted, either di¬ 
rectly or indirectly.—^Newton v. Con¬ 
solidated Gas Co. of New York, N. 
Y., 42 S.Ct. 264, 258 U.S. 165, 66 L.Ed. 
538, modifying, D.C., Consolidated 
Gas Co. of New York v. Newton, 267 
P. 231, and affirming 274 F. 986. 

48. N.Y.—^Morrell v. Brooklyn Bor¬ 
ough Gas Co., 184 N.Y.S. 651, 113 
Misc. 65. 

48. Okl.—^American Indian Oil & Gas 
Co. V. Geo. P. Collins & Co., 9 P.2d 
438, 157 Okl. 49. 

28 C.J. p -585 note 35. 

Orders pro'vldiiig for temporary 
oontiiigeiit rate agreements between 
cities and gas company, pending final 
determination of rates, were not un¬ 
constitutional, and, where court, at 
instance of city, compelled gas com¬ 
pany to serve public, gas company 
was entitled to reasonable compen¬ 
sation for services as long as com¬ 
pelled to render them.—Kentucky 
Utilities Co. v. City of Paris, 35 S. 

W.2d 873, 237 Ky. 488. 

PreHminary InjuiLCtlon 

When the rate fixed by the legisla¬ 
ture for charges by a gas company 
is attacked as unconstitutional, the 
only relief that should be granted 
on preliminary injunction is one that 
will relieve the more acute cruelties 
of the situation, and yet not give 
plaintiff a remunerative income.— 
Kings County Lighting Co. v. Bar¬ 
rett, D.C.N.Y., 276 P. 1006. 

Sa N.Y.—^Bronx Gas & Electric Co. 
V. Public Serv. Commn., 178 N.Y. 
S. 172, 108 Misc. 180. 

51. Iowa.—Cedar Rapids Gas Light 
Co. V. Cedar Rapids, 120 N.W. 966. 
144 Iowa 426, 138 Am.S.R. 299, 48 
L.RA.,N.S., 1025, affirmed 223 U. 
S. 656, 32 S.Ct 389, 56 L.Bd. 694. 
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ty a reasonable return on the present value of its 
property, the courts will afford relief^^ by injunc- 
tion.®3 Injunction also lies to prevent the collection 
of excessive, unlawful, or unreasonable rates,^^ 

Injunction will be granted only where necessary to 


protect rights against injuries otherwise irrcniedi- 
Injunction will not be granted where there 
is an adequate or unexhausted legal or administra¬ 
tive remedy,nor will mere preliminary steps in 
aid of investigation, which are legislative in char- 


52 . U.S.—Ottingrer v. Brooklyn Un- ; 
ion Gas Co.. N.Y., 47 S.Ct. 199, 272 j 

U.S. 579, "1 li.Ed. 42T, modifying. ! 
D.C., Kings County Lighting Co. v. ! 
Prendergast, 7 F.2d 192, and Brook- 1 
lyn Union Gas Co. v. Prendergast, [ 
7 P.2d 628—Ottinger v. Consolidat-j 
ed Gas Co. of New York, N.Y.. 47 I 
S.Ct. 198, 272 U.S. 576, 71 L.Ed. j 
429, modifying, D.C., Consolidated 
Gas Co. of New York v. Prender¬ 
gast, 6 F.2d 243—Queens Borough 
Gas & Electric Co. v. Prendergast, 
D.C.N.Y., 31 P.2d 339—Brooklyn 
Borough Gas Co. v- Prendergast, D. 

C. N.Y., 16 F.2d 615—New York & 
Richmond Gas Co. v. Prendergast, 

D. C.N.Y., 10 F.2d 167—Bronx Gas 
& Electric Co. v. Prendergast, D.C. 
N.T., 1 F.2d 377—New York & 
Queens Gas Co. v. Prendergast, D. 
C.N.Y., 1 F.2d 351. 

N.Y.—^Kings County Lighting Co. v. 
Newton. 195 N.Y.S. 147, 202 App. 
Div. 473. 

Ohio.—Ohio Fuel Gas Co. v. Public 
Utilities Commission of Ohio, 41 
N.B.2d 389, 139 Ohio 5t. 581. 

Okl.—^Avant Gas Service Co. v. Cor¬ 
poration Commission, 89 P.2d 291, 
184 Okl. 583, 122 A.L.R. 189. 

2$ C.J. <p 583 note 32. 

Expected dnratlozi of rate 
Courts should consider rate estab¬ 
lished by commission as not intend¬ 
ed to continue for more than three 
years.—Monroe Gaslight & Fuel Co. 

V. Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 11 F.2d 319. 
Experiment with rate 
Statute fixing maximum gas rate 
may be declared confiscatory, and Its 
enforcement enjoined without exper¬ 
iment with rate, where it is so low 
that on any reasonable basis of val¬ 
uation it is undoubtedly confiscatory. 
—Brooklyn Union Gas Co. v. Pren¬ 
dergast, D.C.N.Y.. 7 F.2d 628, modi¬ 
fied on other grounds Ottinger v. 
Brooklyn Union Gas Co., 47 S.Ct. 199, 
272 U.S. 579, 71 L.Bd. 421. 

Record 

In determining whether natural gas 
rates fixed by city ordinance were 
confiscatory, record must contain tes¬ 
timony and findings as to proper rate 
base and actual return during each 
year involved.—Columbus Gas & Fuel 
Co. v. City of Columbus, C.C.A.Ohio, 
55 F.2d 56, dismissing appeal, D.C., 
17 P.2d -630. 

Teat period 

In determining whether or not 
statutory rates fixed for a gas com¬ 
pany are confiscatory, court is con¬ 
cerned only with conditions of pres¬ 


ent and immediate past, and cannot ( 
speculate as to conditions in futuro. j 
and result of operations of company ■ 
during period of three years immedi- ! 
ately preceding hearing is sufficient: 
as basis for decision.—^Brooklyn Un- j 
ion Gas Co. v. Nixon, D.C.N.Y., 2 P. ! 
2d 118. ) 

ITzLreasoiLable staadard I 

In the federal district court It was j 
held that the rate and thermal unit j 
standard prescribed by N.Y.L.1923 c\ 
899 were inseparable and constituted ^ 
an arbitrary and unreasonable stand- j 
ard.—Kings County Lighting Co. v. j 
Prendergast, D.C.N.Y., 7 P.2d 192. j 
However, in the supreme court it was j 
held that the statute was clearly con- 1 
flscatory in effect and that there was j 
no necessity to consider any other 
objection thereto.—Ottinger v. Brook¬ 
lyn Union Gas Co., N.Y.. 47 S.Ct. 199, 
272 U.S. 579, 71 L.Ed. 421. 

TTalaatioxL 

Estimates of cost of reproduction 
as of 1929 or 1930 afford no secure 
foundation for prediction of future 
values, and a rate base as fixed by 
the commission is not to be Invali¬ 
dated as involving confiscation by 
reason of such estimates which the 
course of events deprived of credit 
as trustworthy prophecies of future [ 
values.—Los Angeles Gas & Electric I 
Corporation v. RailToad Commission: 
of California, Cal., 53 S.Ct 637, 289 
U.S, 287, 77 L.Ed. 1180, affirming, D. 
C., 58 F.2d 256. 

sa. U.JS.—Great Falls Gas Co. v. 
Public Service Commission of Mon¬ 
tana, D.C.Mont., 34 P.2d 297—^Unit¬ 
ed Fuel Gas Co. v. Railroad Com¬ 
mission of Kentucky, D.C.Ky., 13 
P.2d 510, affirmed 49 S.Ct. 150, 278 
U.S. 300, 73 L.Ed. 390—New York 
& Queens Gas Co. v. Prendergast, 
D,C.N.Y., 1 P.2d 351—Wichita Gas 
Co. V. Public Service Commission 
of Kansas, D.C.Kan., 2 P.Supp. 792, 
modified on other grounds State 
Corporation Commission of Kan¬ 
sas V. Wichita Gas Co., 54 S.Ct 
321, 290 U.S. 561. 78 L.Ed. 500— 
Monroe Gaslight & Fuel Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 292 F. 139. 

Tex.—^Texas Gas Utilities Co. v. City 
of Uvalde, Civ.App., 77 S.W.2d 750. 
28 O.J. p 585 note 33. 

Temporary rate 

Fact that commission's order for 
reduction of gas rates was intended 
only to be temporary would not jus¬ 
tify refusal of injunction, since con¬ 
stitutional prohibition against taking 
property without due process con- 
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tains no exception permitting taking 
of some property or taking during 
limited time.—Laclede Gas Light Co. 

V. Public Service Commission of 
State of Missouri, D.C.Mo., S F.Supp. 
SOd. 

54. N.Y.—Kovarsky v. Brcusklyn Un¬ 
ion Gas Co., 3 N.Y.S.2d 5SI, 253 
App.Div. 633, affirmed IS N.E.2d 
2S7, 29 N.Y. 3ri|, answering ques¬ 
tion certified 4 N.Y.S.ld 1009, 254 
App.Div. 745. 

Ohio.—City of Defiance v. Toledo Ed¬ 
ison Co., 190 N.E. 781, 47 Ohio App. 
100 . 

28 C.J. p 572 note 25. 

Xajimertioft nnanthorised 

Injunction against gas company 
charging lower rates than fixed in 
franchise as maximum, while another 
company charged lower rates in same 
territory, was unauthorized, and did 
not find that lower rate charged was 
intended to stifle competition.—Com¬ 
munity Natural Gas Co. v. Natural 
Gas & Fuel Co., Tex.Civ.App., 34 S. 

W. 2d 900. 

VaGLawfol rates 

A change in rates by a gas com¬ 
pany without an order of the public 
utilities commission is unlawful and 
void, and the courts have jurisdic¬ 
tion to enjoin its enforcemenL—City 
of Defiance v. Toledo Edison Co., 190 
N.E. 781, 47 Ohio App. 100. 

55. U.S.—State Corporation Commis¬ 
sion of Kansas v. Wichita Gas Co.. 
Kan., 54 S.Ct 321. 290 U.S. 561, 78 
L.Ed. 500, modifying, D.C.. Wichi¬ 
ta Gas Co. v. Public Service Com¬ 
mission of Kansas, 2 F.Supp. 792. 

XHjnry must be shown 
U.S.—Cary v. Corporation Commis¬ 
sion of Oklahoma, D.C.Okl., 9 F. 
Supp. -709, affirmed Corporation 
Commission of Oklahoma v. Cary, 
56 S.Ct 300, 296 U.S. 452, SO L.Ed. 
324. 

Talidity of order 

Natural gas company cannot un¬ 
less rates are confiscatory, complain 
that order purporting to impose them 
was void.—United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
Ky., 49 S.Ct 160, 278 U.S. 300, 73 L. 
Ed. 390, affirming, D.C.,,13 P.2d 510. 

56. U.S.—City of Texarkana, Ark., 
V. Southern Cities Distributing Co., 
C.C.A.Ark., 64 F.2d 944, certiorari 
denied Southern Cities Distributing 
Co. V. City of Texarkana, Ark., 54 
S.Ct 67, 290 U.S. 650, 78 L.Bd. 663 
—^Jacksonville Gas Co. v. City of 
Jacksonville, D.C.Fla., 286 P. 404. 

Tex.—^Texas Natural Gas Utilities v. 
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acter, be enjoined.®^ Injunction will lie, however, 
to prevent confiscation where the administrative 
means of reviewing rate making are inadequate or 
where the manner of administering such means is 
inadequate.58 A statute providing that, where no 
appeal is taken from an order of the commission, 
the parties affected thereby shall be deemed to have 
waived the right to have the merits of the contro¬ 
versy reviewed by a court, and that there shall be 
no trial on the merits of any controversy in which 
the order was made by any court to which applica¬ 
tion may be made for a writ to enforce such order 
or in any other judicial proceeding, must be con¬ 
strued to apply to the procedure of reviewing the 
acts of the commission by means of the statutory 
appeal provided, and does not oust the court from 
the power to issue an injunction where the statute 


does not provide for adequate relief.^^ 

If the gas company takes advantage of the situ¬ 
ation arising from the enjoining of a confiscatory 
rate in order to charge an inequitable rate, under a 
reserved power to do so the court may vacate the 
injunction.®® 

Where a prima facie right to a preliminary in¬ 
junction against putting a rate into effect is shown, 
and where the injury to the company will be cer¬ 
tain and irreparable if the application be denied and 
the final decree be in its favor, while if the injunc¬ 
tion be granted the injury to the opposing party, 
even if the final decree be in such party’s favor, 
may be adequately indemnified by a bond, the in¬ 
junction usually will be granted.®^ The granting of 
- a temporary injimction may be conditioned on the 


City of El Campo, Civ.App., 135 S. 
W.2d 133, certiorari denied Texas 
Natural Gas Utilities v. City of 
El Campo, Tex., 60 S.Ct. 977, 310 
U.S. 629. 84 UEd. 1400. 

However, it has been held that as 
the power of Michiiran state courts 
in reviewing^ action of the public util¬ 
ities commission in Axing’ gas rates 
is Judicial and not legislative, a suit 
for injunction in the federal court is 
a permissive alternative remedy. 
Monroe Gaslight & Fuel Co. v. Mich¬ 
igan Public Utilities Commission, D. 

C. Mich., 292 F. 189. 

Ck>mpauy must first exhaust reme¬ 
dy before public service commission 
before seeking injunctive relief 
against enforcement of rate.—West¬ 
ern Distributing Co. v. Public Serv¬ 
ice Commission of State of Kansas, 

D. C.Kan., 58 P.2d 241, affirmed West¬ 
ern Distributing Co. v. Public Service 
Commission of Kansas, 52 S.Ct. 283, 
285 U.S. 119, 76 LBd. 655. 

Xn consumer’s suit to enjoin alleg¬ 
edly confiscatory and discriminatory 
statutory rate, in which it was held 
that the consumer had no such right, 
the gas company was not- entitled 
to procure an injunction against the 
statutory rate simply by admitting 
the consumer’s allegations, as it had 
a remedy by first proceeding under 
the provisions of the public service 
law.—^U. S. Light & Heat Corpora¬ 
tion V. Niagara Falls Gas & Electric 
Light Co., C.C.A.N.T., 47 P.2d 5-67, 
reversing, D.C., 23 P.2d 719, and cer¬ 
tiorari denied Niagara Falls Gas & 
Electric Light Co. v. Prendergast, 51 
S.Ct 666, 283 U.S. 864, 75 L.Bd. 1469. 

ProductloxL of evidence 

A public utility has not exhausted 
its, remedy before the public service 
commission until it has produced 
evidence on which findings can be 
made on all material issues affecting 
the rate. It is not proper for the 
utmior to withhold part of its evi¬ 


dence from the public service com¬ 
mission and first adduce it in court 
proceedings to enjoin the commis¬ 
sion from interfering with the estab¬ 
lishment of a new rate.—Westem 
Distributing Co. v. Public Service 
Commission of State of Kansas, D.C. 
Kan., 68 F.2d 241, affirmed West¬ 
ern Distributing Co. v. Public Service 
Commission of Kansas, 52 S.Ct. 283, 
285 U.S. 119, 76 L.Bd. 656. 

57. U.S.—State Corporation Com¬ 

mission of Kansas v. Wichita Gas 
Oo„ Kan., 54 S.Ct. 321, 290 U.S. 561, 
78 L.B<1 500, modifying, D.C., 

Wichita Gas Co. v. Public Service 
Commission of Kansas, 2 F.Supp. 
792. 

58. III.—Peoples Gas Light & Coke 
Co. v. Slattery, 5 N.E.2d 285, 287 
IlLApp, 379. 

Denlsd of temporary rate 

WHiere the commission’s denial of 
a temporary rate pending rate pro¬ 
ceedings ended its legislative func¬ 
tion as far as temporary rates were 
! concerned, and where without tem¬ 
porary rates the company would have 
to operate many months without an 
adequate return with no possibility 
of getting any compensation if it 
were eventually successful, and 
where an appeal to the circuit court 
to review the commission’s action 
would not afford any relief because 
the courts could not have put such 
temporary rates into effect, the com¬ 
pany had the right to seek injunc¬ 
tive relief, and a complaint asking 
such relief was not prematurely filed. 
—^Peoples Gas Light & Coke Co. v. 
Slattery, 26 N.B.2d 482, 373 Ill. 31, 
appeal dismissed Peoples Gas Light 
& Coke Co. V. Hart, 60 S.Ct. 724, 309 
U.S. 684, 84 L.Ed. 991. 

59. III.—^Peoples Gas Light & Coke 
Co. V. Slattery, supra. 

eOL Burden of proof 

On motion to vacate a permanent 
injunction against the enforcement 

712 


of the statutory • rate for gas, the 
burden is on defendant, who made 
the motion, to show that the rate 
charged by the gas company in lieu 
of the statutory rate is inequitable.— 
Kings County Lighting Co. v. Bar¬ 
rett, D.C.N.Y., 276 F. 1006. 
Inequitable rate 

A rate charged by a gas company 
in lieu of the statutory rate, against 
which injunction was issued, which 
would entitle defendant to a vacation 
of the Judgment because Inequita¬ 
ble, must be a rate so obviously 
wrong that it shocks the conscience; 
and the establishment of a new rate 
which yields a twenty-five per cent 
profit is 'not so grossly inequitable 
as to shock the conscience of a de¬ 
cent man, and does not require the 
vacation of the injunction.—^Kings 
County Lighting Co. v. Barrett, su¬ 
pra. 

61. U.S.—Florida Public Utilities Co. 

V. City of West Palm Beach, C.C.A 
Fla., 36 F.2d 318—Laclede Gas 
Light Co. V. Public Service Com¬ 
mission of State of Missouri, D.C. 
Mo., 8 F.Supp. 806—^Pacific Gas & 
Electric Co. v. Hailroad Commis¬ 
sion of California, D.C.Cal., 5 P. 
Supp. 878—^Monroe Gaslight & Fuel 
Co. V. Michigan Public Utilities 
Commission, D.C.Mlch., 292 P. 139. 
Acoeptanoe of temporary rates 
Where lighting company has of¬ 
fered to accept temporary rates tor 
gas fixed by public service commis¬ 
sion, or their practical equivalent, as 
permanent rate basis, injunction 
staying such rates pending final de¬ 
termination on appeal of certiorari 
proceeding will not issue.—^Kings 
County Lighting Co. v. Maltble, 271 
N.T.S. 644, 152 Misc. 45. 

Order staying enforcement of pub¬ 
lic service commission’s order, as 
amended, directing gas company to 
make certain temporary reductions 
in rates for gas pending final deter- 
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giving of an adequate bond.®2 ^ preliminary in¬ 

junction will not be denied because the regulatory 
commission announces that, if the rate is later found 
noncompensatory, it will permit the loss to be. amor¬ 
tized through a later rate.®^ The refusal of a tem¬ 
porary injunction against interference with a pro¬ 
posed increase in rates is proper where the granting 
of an injunction would be useless and cause confu¬ 
sion.®^ Where a municipality’s rate-making power 
is subject to appeal to the state regulatory body, 
which is the ultimate authoritative rate-making body, 
and where such regulatory body is not made a party 
to a suit to enjoin interference with a proposed in¬ 
crease in rates, the action of the regulatory body 
cannot be controlled by an interlocutory injunction 
issued only against the city.®® 

Parties and persons efititled to relief. The city in 
which the gas company is operating is not a neces¬ 
sary or proper party to a suit by the company to re¬ 


strain the enforcement of a confiscatory statutory 
gas rate.®® A consumer or prospective consumer 
has only such right as the law gives him to com¬ 
plain of a statute regulating rates as confiscatory or 
discriminatory.®*^ In an action by a gas company 
to enjoin the state regulatory commission from en¬ 
forcing rates, gas consumers, although bound by the 
order made therein, are not necessary parties.®® On 
the other hand, a municipality, as a corporate entity, 
may sue for itself alone,®® unless it is not interest¬ 
ed,7® or in its name in behalf of its residents,*^1 or 
a private consumer may sue for his own benefit,*^® to 
prevent the collection of excessive, unlawful, or un¬ 
reasonable rates imposed by a gas company. 

Scope a/nd content of issues; matters considered. 
In a suit to enjoin a rate the issue is ordinarily 
whether the rate is so low as to be in effect confis¬ 
catory.*^® The court cannot determine matters not 
involved in the proceeding.*^^ 


mlnation of certiorari order to re¬ 
view commission's order was held 
to contain specific finding: that gn^'eat 
and irreparable damagre of specified 
kind would otherwise result, as re¬ 
quired by statute as condition of stay 
of commission's order.—Brooklyn Un¬ 
ion Gas Co, V. Maltbie, 195 N.E. 369. 
266 N.Y. 659, affirming: .273 N.Y.S. 
428, 242 App.Div. 718, and answering: 
certified questions 274 N.Y.S. 884, 242 
App.Div. 740. 

62. U.S,—^Monroe Gasllgfht & Fuel 
Co. V. MIchlgran Public Utilities 
Commission, D.C.Mich., 292 F. 139. 

63. U.S.—Monroe Gaslig:ht & Fuel 
Co. V. Michig:an Public Utilities 
Commission, supra. 

64. U.S.—Community Natural Gas 
Co. V. City of Cisco, C-C-A-Tex., 65 
F.2d 320. 

65. U:S.—Community Natural OeuB 
Co. V. City of Cisco, supra. 

ea U.S.—Klng:s County Lig:htlng: Co. 

V. Nixon, U.C.N.T., 268 F. 143. 

Wot proper party 

U.S.—Consolidated Gas Co. of New 
York V. Newton, D.C.N.Y., 256 F. 
238, affirmed 260 F. 1022, 171 CQA. 
669, certiorari denied 40 S.Ct. 16, 
250 U.S. 671, 63 L.Ed. 1199, and 
reversed on other grounds 40 S.Ct. 
511, 253 U.S. 219, 64 L.BcL 870. 

67. U.S.—U. S. Lig:ht & Heat Corpo¬ 
ration V. Niagara Palls Gas & Elec¬ 
tric Light Co., C.C.A.N.Y., 47 F.2d 
667, reversing, D.C., 23 P.2d 719, 
and certiorari denied Niagara Palls 
Gas gb Electric Light Co. v. Pren- 
dergast, 61 S.Ct. 666, 283 U.S. 864, 
76 L.Bd, 1469. 

OkL—^American Indian Oil & 
Gas Co. V. Geo. P. Collins & Co., 9 
P.2d 438, 157 Okl. 49. 


MotioiL denied 

A motion to ma^e consumers, who 
have brought suits in their individ¬ 
ual behalf against the company, par¬ 
ties to a suit against the state regu¬ 
latory body to restrain an allegedly 
confiscatory rate was denied.—Lan- 
don V. Kansas Ct. of Industrial Rela¬ 
tions, D.C.Kan.. 269 P. 411. 

63. W.Va.-—St Mary's v. Hope Nat¬ 
ural Gas Co., 76 S.B. 841, 71 W.Va. 
76, 43 L.R.A.,N.S., 994. 

70. N.Y.—City of Oswego v. People's 
Gas & Electric Co. of Oswego, 190 
N.Y.S. 39. 116 Misc. 354. 

71. N.Y.—^Morrell v. Brooklsoi Bor¬ 
ough Gas Co.. 184 N.Y.S. 656, 113 
Misc. 72. 

W.Va.—St Mary’s v. Hope Natural 
Gas Co., 76 S.B; 841, 71 W.Va. 76, 
43 L.RA.,N.S„ 994. 

28 C.J. p 572 note 28. 

72. N.Y.—^Farnsworth v. Boro Oil & 
Gas Co., 184 N.Y.S. 348, 76 Misc. 
37—^Morrell v. Brooklyn Borough 
Gas Co., 184 N.Y.S. 666, 113 Misc. 
72—Morrell v. Brooklyn Borough 
Gas Co., 184 N.Y.S. 651, 113 Misa 
66 . 

73. Existing rates 

In utility's suit to enjoin enforce¬ 
ment of order of city council lower¬ 
ing gas rates, a prior order contin¬ 
uing existing rates, and original or¬ 
der establishing existing rates, the 
court after determining that the low¬ 
er rates were confiscatory could de¬ 
termine reasonableness of the exist¬ 
ing rates.—Arkansas Louisiana Gas 
Co. V. City of Texarkana, C.C.A.Ark., 
96 P.2d 179, affirming, D.C., 17 P. 
Supp. 447, certiorari denied 59 S.Ct 
66, 305 U.S. 606, 83 L.Ed. 385. 

On remand from the supreme court, 
which held that it was necessary to 
pass on the question of confiscation, 
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it is the duty of the district court to 
determine such issue.—^Pacific Gas & 
Electric Co. v. Railroad Commission 
of California, D.C.Cal., 26 F.Supp. 607, 
conforming to mandate Railroad 
Commission of California v. Pacific 
Gas & Electric Co., 68 S.Ct. 334, 302 
U.S. 388, 82 L.Ed. 319, rehearing 
Railroad Commission of State of Cal¬ 
ifornia V. Pacific Gas & Electric Co., 
67 S.Ct 936, 301 U.S. 669, 81 L.Ed. 
1333, affirming Pacific Gas & Electric 
Co. V. Railroad Commission of Cali¬ 
fornia, D.C., 13 F.Supp. 931, rehear¬ 
ing denied 16 F.Supp. 884, rehearing 
granted Railroad Commission of 
State of California v. Pacific Gas & 
Electric Co., 68 S.Ct. 3, 302 U.S. 771, 
82 L.Ed. 698. 

Valuation 

The inquiry on appeal from decree 
enjoining commerce commission from 
enforcing existing gas rates as con¬ 
fiscatory was not whether master 
and circuit court had arrived at a 
valuation of utility's property In un¬ 
authorized manner, since the court 
could not In any event fix the rate 
that utility might charge, hut W8is 
whether, on real value of the prop¬ 
erties of utility, the rate which com¬ 
mission authorized utility to charge 
resulted in confiscation of utility's 
property because allowing it an in¬ 
adequate return.—^Peoples Gas Light 
& Coke Co. V. Slattery, 25 N.E.2d 482, 
373 HL 31, appeal dismissed Peoples 
Gas Light & Coke Co. v. Hart, 60 S. 
CL 724. 309 U.S. 634, 84 L.Bd. 991. 

74. Impounded funds 

Where the disposition of impound¬ 
ed funds depends on the determina¬ 
tion of a rate controversy not in¬ 
volved In the present proceeding, 
and the record shows that no such 
determination has been made, the 
court cannot determine the disposi- 
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A rate will not be enjoined because of errors or 
irregularities which do not prejudice substantial 
rights.'^s The question is not as to the mere cor¬ 
rectness of the method and reasoning adopted by the 
regulating agency, but whether the rates it fixes wall 
result in confiscationThe constitutional rights of 
a gas company are not invaded by the pursuit of a 
wrong method of valuation; and, if the commission 
arrives at a just and reasonable rate, its methods 
are not subject to criticismA rate base will not 
be invalidated by the presence or absence of items 
which do not make the difference between confisca¬ 
tion and a fair return,7S particularly where the rate 
base is in fact large enough to embrace such items.^® 
The reasonableness of an order fixing rates will be 
considered from the standpoint of the period with 
which it deals, and, where the commission has acted 


fairly and its decision is reasonable, the parties 
should be left to a seasonable application for redress 
under changed circumstances before the regulatory 
commission.®® The court is bound to go to the opin¬ 
ion of the regulatory commission to ascertain its 
findings.®^ On appeal in a suit to enjoin enforce¬ 
ment of an order of a state commission fixing gas 
rates, where the parties have agreed as to the rec¬ 
ord to be submitted to the reviewing court, there is 
no reason for directing the evidence to be sent up 
for the purpose of determining the points present- 

ed.®2 

Evidence; presumptions and burden of proof. In 
a suit to enjoin enforcement of a gas rate as confis¬ 
catory and unreasonable, the court is bound by all 
applicable rules of evidence.®® The presumption is 
that the rates are reasonable and valid,and will 


lion of the funds.—^Kentucky Utili¬ 
ties Co. V. City of Paris, 35 S.W.2d 
S73. 237 Ky. 48S. 

Here equitable rate 

In gas rate case, the court need 
not determine whether a more equi¬ 
table rate might be allowed by the 
proper tribunal as long as confisca¬ 
tion is ^ not established.—^Arkansas 
Louisiana Gas Co. v. City of Texark¬ 
ana, C.C.A.Ark., 36 F.2d 179, affirm¬ 
ing, D.C., 17 F.Supp. 447, certiorari 
dmied 59-S.Ct. 66, 305 U.S. 606, 83 
UBd. 385. 

75;' U.S.-LArkansas Louisiana Gas 
Go. V. City of Texarkana, supra. 
Fclor valuatloiL 

Utility was not justified in assail¬ 
ing prior valuation of its gas plant 
and‘distributing property, where such 
valuation was accepted by utility as 
starting point in later rate investi¬ 
gations.—^Los Angeles Gas & Electric 
Corporation v. Railroad Commission 
of California, Cal., 53 S.Ct. 637. 289 
U.S. 287, 77 L.Ed. 1180, affirming, D. 
C., 58 P.2d 256. 

75. U.S.—^Railroad Commission of 
California v. Pacific Gas & Electric 
,Co., CaL, 58 S.Ct 334, 302 U.S. 
388, 82 L.Ed. 319, rehearing Rail¬ 
road Commission of State of Cali¬ 
fornia V. Pacific Gas & Electric Co., 
67 S.Ct 935, 301 U.S. 669. 81 L.Ed. 
1333, affirming, D.C., Pacific Gas & 
Electric Co. v. Railroad Commis¬ 
sion of California, IS F.Supp. 931, 
rehearing denied 16 F.Supp. 884, 
rehearing granted Railroad Com¬ 
mission of State of California v. 
Pacific Gas & Electric Co., 58 S.Ct 
3. 302 U.S. 771, 82 L.Ed. 698, man¬ 
date conformed to, D.O., Pacific Gas 
& Electric Co, v. Railroad Commis¬ 
sion of California, 26 F.Supp. 507. 
28 CJr. p 584 note 28 [b}. | 

77. Wis. — Wiseonsin-Minnesota 
Light & Power Co. v. Railroad 
Commission of Wisconsin, 197 N.W. 
369, 183 Wis. 96. 


78- U.S.—^Arkansas Louisiana Gas 
Co, v. City of Texarkana, C.C.A. 
Ark., 96 F.2d 179. affirming, D.C., 
17 F.Supp. 447, certiorari denied 
59 S.Ct 66, 305 U.S. 606, 83 L.Bd. 
385. 

28 C.J. p 584 note 28 [d]. 

79. Going value 

(1) That railroad commission re¬ 
fused to allow gas utility's claim for 
going value did not invalidate rate 
base fixed by commission, where 
such base was in fact large enough 
to embrace element of going value. 
—Los Angeles Gas & Electric Cor¬ 
poration V. Railroad Commission of 
California, Cal., 53 S.Ct 637, 289 U. 
S. 287, 77 L.Ed. 1180, affirming, D.C., 
58 F.2d 256. 

(2) Where allowance for capital in 
rate base includes an allowance suf¬ 
ficient to cover going concern value, 
it is immaterial to propriety of gas 
rates thus fixed that going concern 
value is not allowed as such.—Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, D.C.Cal., 26 F. 
Supp. 507, conforming to mandate 
Railroad Commission of California v. 
Pacific Gas & Electric Co., 58 S.Ct. 
334, 302 U.S. 388, 82 L.Ed. 319. re¬ 
hearing Railroad Commission of 
State of California v. Pacific Gas 
& Electric Co„ 67 S.Ct. 936, 301 
U.S. 669, 81 Iit.Ed, 1333, affirming, 
D.C., Pacific Gas & Electric Co. v. 
Railroad Commission of California, 
13 F.Supp. 931, rehearing denied 16 F. 
Supp. 884, rehearing granted Rail¬ 
road Commission of State of Califor¬ 
nia V. Pacific Gas & Electric Co., 68 
S.Ct. 3, 302 U.S. 771, 82 L.Ed, 698. 

80. U.S.—Joplin Gas Co, v. Public 
Service Commission of Missouri, D. 
C.Mo., 296 F, 271. 

8L U.S.—^Railroad Commission of 
California v. Pacific Gas & Electric 
Co., Cal., 68 S.Ct. 334, 302 U.S. 388. 
82 L.Ed. 319, rehearing Railroad 
Commission of State of California 
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V. Pacific Gas & Electric Co., 57 S. 
Ct. 935, 301 U.S. 669, 81 L.Ed. 1333. 
affirming, U.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, 13 F.Supp. 931, rehear¬ 
ing denied 16 F.Supp. 884, rehear¬ 
ing gnranted Railroad Commission 
of State of California v. Pacific Gas 
& Electric Co.. 58 S.Ct. 3, 302 U.S. 
771, 82 L.Ed. 598, mandate con¬ 
formed to, D.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, 26 F.Supp. 507. 

82. U.S.—^Railroad Commission of 
California v. Pacific Gas & Electric 
Co., supra. 

83. U.S.—^Arkansa.s-Loulsiana Gas 
Co. V. City of Texarkana, D.C.Ark., 
17 F.Supp. 447, affirmed, C.C.A., 96 
F.2d 179, certiorari denied 59 S.Ct 
66, 305 U.S. 606, 83 L.Ed. 385. 

Assiimptioiis as to costs 

In suit to enjoin gas rates fixed by 
public utilities commission, it cannot 
be assumed without evidence that 
reproduction cost on Jan. 1, 1923, 
would be less than that shown by 
evidence as average cost for five 
years preceding that date.—^Monroe 
Gaslight & Fuel Co. v. Michigan Pub¬ 
lic Utilities Commission, D.C.Mich., 
292 F. 139. 

PindiiLg of trial court as to rea¬ 
sonableness of price paid by plaintiff 
for gas distributed to its consum¬ 
ers was held sustained by evidence. 
—Coffeyville Gas & Fuel Co. v. Pub¬ 
lic Utilities Commission of Kansas, 
225 P. 1086, 116 Kan. 165. 

Master’s ezolnslou of immaterial 
evidence held not prejudicial.—Co¬ 
lumbus Gas & Fuel Co. v. City of Co¬ 
lumbus, U.C.Ohlo, 17 F.2d 630, ap¬ 
peal dismissed, C.C.A., 55 F.2d 56. 

84b U.S.—Wichita Gas Co. v. Public 
Service Commission of State of 
Kansas, D.C.Kan., 3 F.Supp. 722— 
Kings County Lighting Co. v. Bar¬ 
rett. D.CN.T., 276 F. 1006. 
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continue to be so,®^ a,nd where such rates are at¬ 
tacked in the courts for one cause or another, such, 
for instance, as that the commission is without au¬ 
thority to make them,S6 or that they are not just 


and reasonable,®^ the burden is on plaintiff to show 
that the rates are void. Rates will not be declared 
confiscatory unless clearly shown to be so®® by the 


Ark.—Camden Gas Corporation v. 
City of Camden, 41 S.W.2d 979, 184 
Ark, 34. 

S.D,—City of Mitchell v. Mitchell 
Power Co., 190 N.W. 1013, 46 S.D. 
110 . 

Tex,—City of Wink v. Wink Gas Co., 
Civ.App., 115 S.W.2d 973, error 
refused, 

28 C.J. P 572 note 31, p 586 note 43. 
Bates fixed hy agreement 
Rates fixed by agreement will be 
presumed to have been reasonable 
at the time of contract.—^Lenawee 
County Gas & Electric Co. v. City of 
Adrian, 176 N.W. 690, 209 Mich. 62, 
10 A.L.R. 1328. 

ValnatioiL 

The commerce commission la pre¬ 
sumed to be an expert body and fix¬ 
ing of amount allowable for annual 
depreciation in value of gas compa¬ 
ny’s property for rate-making pur¬ 
poses was entirely within its prov¬ 
ince, and its action would not be 
disturbed by the supreme court un¬ 
less arbitrary or unreasonable.—Peo¬ 
ples Gas Light & Coke Co. v. Slattery, 
25 N.E.2d 482, 373 IlL 31. appeal dis¬ 
missed Peoples Gas Light & Coke 
Co. V. Hart, 60 S.Ct 724, 309 U.S. 
634, 84 L.Ed. 991. 

85, N.T.- -Duitz v. Kings County 
Lighting Co„ 188 N.T.S. 67, 115 
Misc. 14. 

28 C.J. p 586 note 44. 

86, Ga.—^Atlanta v. Atlanta Gas- 
Light Co., 100 S.E. 439, 149 Ga. 
405. 

87, U.S.—Railroad Commission of 
California v. Pacific Gas & Elec¬ 
tric Co., Cal., 68 S.Ct 834, 302 U. 
S. 388, 82 L.Ed. 319, rehearing Rail¬ 
road Commission of State of Cali¬ 
fornia V. Pacific Gas & Electric 
Co., 67 S.Ct 936, 301 U.S. 669, 81 
L.Ed. 1333, afiirming, D.C., Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of California, 13 F.Supp. 
931, rehearing denied 16 F.Supp. 
884, rehearing granted Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., 68 
S.Ct 3, 302 U.S. 771, 82 L.Ed. 698, 
mandate conformed to, D.C., Pacific 
Gas & Electric Co. v. Railroad 
Commission of California, 26 F. 
Supp. 507—Los Angeles Gas & 
Electric Corporation v. Railroad 
Commission of California, Cal., 63 
S.Ct 637, 289 U.S. 287, 77 L.Ed. 
1X80, afiirming, D.C., 68 F.2d 266— 
United Fuel Gas Co. v. Railroad 
Commission of Kentucky, Ky., 49 S. 
Ct 160, 278 U.S. 300, 73 L.Ed. 390, 
affirming, D.C., 13 F.2d 610—Arkan¬ 
sas Louisiana Gas Co. v. City of 
Texarkana, C.C.A.Ark., .96 F.2d 179,^ 


afiirming, D.C.. 17 F.Supp. 447, and 
certiorari denied 59 S.Ct. 66, 305 U. 
S. 606, 83 L.Ed. 385—^United Fuel 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 13 F.2d 610, af¬ 
firmed 49 S.Ct 150, 278 U.S. 300, 73 
L.Ed. 390—Wichita Gas Co. v. Pub¬ 
lic Service Commission of State of 
Kansas, D.C.Kan., 3 F.Supp. 722— 
Reno Power, Light & Water Co. v. 
Public Service Commission of Ne¬ 
vada, D.C.Nev., 298 F. 790. 

Ark.—Camden Gas Corporation v. 
City of Camden, 41 S.W.2d 979, 
184 Ark. 34. 

Ill.—^Peoples Gas Light & Coke Co. 
v. Slattery, 25 N.E.2d 482, 373 Ill. 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 634, 84 L.Ed. 991— 
Peoples Gas Light & Coke Co. v. 
Slattery, 5 N.E.2d 286, 287 IlLApp. 
379. 

N.Y.—^People ex rel. Adirondack Pow¬ 
er & Light Corporation v. PubI ic 
Service Commission, 193 N.T.S. 186, 

* 200 App.Div. 268. 

Tex.—City of Wink v. Wink Gas Co., 
Civ.App., 115 S.W.2d 973. error re¬ 
fused. 

W.Va.—^Pittsburgh & West Virginia 
Gas Co. V. Public Service Commis¬ 
sion of West Virginia, 132 S.E3. 497, 
101 W.Va. 63. 

28 C.J. p 572 note 30, p 586 note 46. 

llenial of increase in rates held not 
error.—United Fuel Gas Co. v. Pub* 
lie Service Commission of West Vir¬ 
ginia, D.C.W,Va., 14 F 2d 209, affirmed 
49 S.Ct. 167, 278 U.S. 322, 73 L.Ed. 
402. 

f^ngineexing conference” 

City was within its rights in refus¬ 
ing to consent to “engineering con¬ 
ference” and insisting on the proof 
from the gas company.—Columbus 
Gas & Fuel Co. v. City of Columbus, 
D.C.Ohio, 17 F.2d 630, appeal dis¬ 
missed, C.C.A., 55 F.2d 56. 

Vaiaation 

. Gas company alleging that rates 
are confiscatory because of improp¬ 
er valuation of its property has the 
burden of proving correct value.— 
United Fuel Gas Co. v. Public Service 
Commission of West Virginia, D.C.W. 
Va., 14 P.2d 209, affirmed 49 S.Ct 
157, 278 U.S. 322, 73 L.Ed. 402. 

88. U.S.—Railroad Commission of 
California v. Pacific Gas & Electric 
Co.. Cal., 68 S.Ct. 334, 302 U.S. 388, 
82 L.Ed. 319, rehearing Railroad 
Commission of State of California 
V. Pacific Gas & Electric Co., BJ S. 
Ct 935, 301 U.S. 669, 81 L.Ed. 1333, 
affirming, D.C., Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, 13 F.Supp. 931, rehear- 
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Ing denied 16 F.Supp. 884, rehear¬ 
ing grranted Railroad Commission 
of State of California v. Pacific Gas 
& Electric Co., 58 S.Ct 3, 302 U.S. 
771, 82 L.Ed. 598, mandate con¬ 
formed to, D.C., Pacific Gas & Elec¬ 
tric Co. v. Railroad Commission of 
California, 20 F.Supp. 507—Los An¬ 
geles Gas & Electric Corporation v. 
Railroad Commission of California, 
Cal., 53 S.Ct 637, 289 U.S. 287, 77 
L.Ed- 1180, affirming, D.C., 58 F.2d 
256—United Fuel Gas Co, v. Rail¬ 
road Commission of Kentucky, D. 
C.Ky., IS P.2d 510, affirmed 49 S. 
Ct 150, 278 U.S. 300, 73 L Ed. 390 
—^Arkansas-Louisiana Gas Co. v. 
City of Texarkana, D.C.Ark., 17 P. 
Supp. 447, affirmed, C.C.A., 96 P.2d 
179, certiorari denied 59 S.Ct 66, 
305 U.S. 606, 83 L.Ed. 385. 

Ill.—Peoples Gas Light & Coke Co. 
V. Slattery, 25 N.E.2d 482, 373 IlL 
31, appeal dismissed Peoples Gas 
Light & Coke Co. v. Hart, 60 S.Ct. 
724, 309 U.S. 624, 84 I.-Ld. 991. 
Pa.—Chambersburg Gas Cc. v. Public 
Service Commission, 176 A. 794, 116 
Pa.Super. 196. 

28 C.J. p 586 note 47. 

Affidavits of complainant’s presi¬ 
dent setting forth its contention that 
no consideration was given to repro¬ 
duction cost and of the president of 
the commission stating that the com¬ 
mission gave careful consideration to 
all the testimony of record relative 
to value and to the testimony offered 
by complainant respecting reproduc¬ 
tion cost are of slight va,lue, where 
the official opinion of the commis¬ 
sion states the course which it pur¬ 
sued.—Railroad Commission of Call- 
I fomia V. Pacific Gas & Electric Co., 
Cal., 68 S.Ct. 334, 302 U.S. 388. 82 L. 
Ed. 319, rehearing Railroad Commis¬ 
sion of State of California v. Pacific 
Gas & Electric Co., 57 S.Ct 935, 301 
U.S. 669, 81 L.Bd. 1333, affirming, D. 
C., Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, 13 F. 
Supp. 931, rehearing denied 16 F. 
Supp. 884, rehearing granted Railroad 
Commission of State of California v. 
Pacific Gas & Electric Co., 58 S.Ct 3, 
302 U.S. 771, 82 L.Ed. 598. mandate 
conformed to, D.C., Pacific Gas & 
Electric Co. v. Railroad Commission 
of California, 26 F.Supp. 507. 

Evidence held sufficient to sustain 
injunction.—Wichita Gas Co. v. Pub¬ 
lic Service Commission, 268 P. Ill, 
126 Kam 22C. 

Evidence hdd to snppoxt master's 

(1) That gas company had sub¬ 
stantially complied with statutory 
standard as to quality of gas.—New- 
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whole evidence,*® especially before there has been 
any actual experience of the practical result of such 
rates;®® and dismissal of a bill seeking’ to enjoin en¬ 
forcement of rates as confiscatory will be without 
prejudice, where the effect of such rates has not 
been tested by experience.®^ 

Effect of findings and report of commission. In 
a suit to enjoin the enforcement of a gas rate, the 
court is not required to follow the findings made by 
the regulatory commission,®* but such findings are 
presumptively correct.®* A statement in its report 
by a regulatory commission that it considered all the 
elements applicable in determining the valuation of 
the company’s property cannot prevail where the* 
proof shows that the commission ignored the reason¬ 
able reproduction cost.®^ 


Decree. The decree must not be improvident or 
in excess of what the circumstances require.®® It 
is not an abuse of discretion to make an injunction 
against a confiscatory rate conditional on the com¬ 
pany charging not more than a specified rate, but 
such power should be very cautiously exercised.®® 
It has been held to be erroneous to condition on in¬ 
junction on consent to distribution of sums collect¬ 
ed in excess of a reasonable rate, where such condi¬ 
tion constitutes an unwarranted intrusion on the 
powers of the state regulatory commission.®7 Un¬ 
der some statutes it is not necessary that there be 
findings of fact and conclusions of law in the de¬ 
cree.®* 

The gas company, when found not to be entitled 
to an injunction, may be required to restore to the 


ton V. Consolidated Gas Co. of New 
York, N.T., 42 S.Ct. 264, 258 U.S. 165, 
66 L.Bd. 538, modffyingr, D.C., Consol¬ 
idated Gas Co. of New York v, New¬ 
ton, 267 F. 231, and affirming 274 F. 
986. 

(2) That rate was confiscatory.— 
KingTA County Lrighting: Co. v. Pren- 
der^rast, D.C.N.T., 7 F.2d 192, modified 
on other grrounds Ottinger v. Brook¬ 
lyn Union Gas Co., 47 S.Ct. 199, 272 

U. S. 579, 71 L.Ed. 421—Brooklyn Un¬ 
ion Gas Co. V. Nixon, D.C.N,Y., 2 P. 
2d 118. 

<3) That thermal unit standard 
was unreasonable, arbitrary, and un¬ 
warranted by police power.—^New 
York & Richmond Gas Co, v. Pren- 
dergast, D.C.N.Y.. 10 P.2d 167. 
ValuatloiL 

<1) Evidence held to show that 
valuation of the company’s property 
was too smalL—^Mobile Gas Co/ v. 
Patterson, 1D.C.N.Y., 293 F. 208, modi¬ 
fied on other grounds Patterson v. 
Mobile Gas Co., 46 S.Ct. 445, 271 U. 
S. 131, 70 L..Bd. 870. 

(2) Evidence held insufilcient to 
show that the commission’s valuation 
was unrecusonably low.—^Peoples Gas! 
Light & Coke Co. v. Slattery, 25 N.E. 
2d 482, 373 Ill. 31, appeal dismissed 
Peoples Gas Light & Coke Co. v. 
Hart, 60 S.Ct 724, 309 U.S. 634, 84 
UBd. 991. 

Where evidence is not befoire court, 
it cannot say that the commission’s 
ruling lacked support in evidence.— 
Railroad Commission of California 

V. Pacific Gas & Electric Co., Cat, 
58 S.Ct 334, 302 U.S. 388, 82 L.Ed. 
319, rehearing Railroad Commission 
of State of California v. Pacific Gas 
& Electric Co., 57 S.Ct 935, 301 U.S. 
669, 81 L.Bd. 1333, afllrmlng, D.C.. 
Pacifib Gas & Electric Co. v. Rail¬ 
road Commission of California, 13 
F.Supp. 931, rehearing denied 16 F. 
Siqpp. rehearing granted Railroad 
Ceeomtaion of State of California v. 
Bselfio S3am & Electric Co., 58 S.Ct 


3. 302 U.S. 771, 82 L.Ed. 598, man¬ 
date conformed to, D.C., Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California, 26 F.Supp. 507. 

89. N.J.—Public Serv. Gas Co. v. 
Public Utility Comrs., 87 A. 651, 84 
N.J.Law 463, affirmed 92 A. 606, 94 
A. 634. 95 A 1079, 87 N.J.Law 581, 
L.R.A1917B 930, L.R.A1918A 421. 

90. U.S.—Willcox V. Consolidated 
Gas Co., N.Y., 29 S,Ct 192, 212 U.S. 
19, 63 L.Ed. 882, 48 L.R.A,N.S., 
1134, 16 Ann.Cas. 103. 

28 C.J. p 586 note 49. 

Abnormal eag;>exienee 

In determining reasonableness of 
gas rates fixed by state commission, 
court would accept commission’s pri¬ 
or estimate of expected gross return, 
and deduct therefrom commission’s 
estimate of probable expenses, not¬ 
withstanding actual gross return dur¬ 
ing one year was considerably small¬ 
er than the estimate because of high¬ 
er temperatures.—^Pacific Gas & Elec¬ 
tric Co. V. Railroad Commission of 
California, D.C.Cal., 26 F.Supp. 507, 
conforming to mandate Railroad 
Commission of California v. Pacific 
Gas & Electric Co., 58 S.Ct. 334, 302 | 
U.S. 388, 82 L.Ed. 319, rehearing Rail¬ 
road Commission of State of Cali¬ 
fornia V. Pacific Gas & Electric Co., 
57 S.Ct. 936, 801 U.S. 669, 81 L.Ed. 
1333, affirming, D.C., Pacific Gas & 
Electric Co. v. Railroad Commission 
of Califomic^ 13 F.Supp. 931, rehear¬ 
ing denied 16 F.Supp. 884, rehearing 
granted Railroad Commission of State 
of California v. Pacific Gas & Electric 
Co,. 58 act. 3, 302 U.S. 771, 82 LuBd. 
598. 

91. U.S.—^Des Moines Gas Co. v. City 
of Ees Moines, Iowa, 35 S.Ct, 811, 
238 U.S. 153, 59 L.Ed. 1244, modi¬ 
fying 199 F, 204. 

92. U.S.—A r ka n s a s-Loulslana Gas 

Co. V. City of Texarkema, D.C.Ark., 
17 F.Supp. 447, affirmed, C.C.A.» 96 
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P.2d 179, certiorari denied 59 S.Ct 
66, 305 U.S. 606, 83 L.Bd. 385— 
Joplin Gas Co. v. Public Service 
Commission of Missouri, D.C.Mo., 
296 F. 271. 

93. U.S.—Pacific Gas & Electric Co. 
v. Railroad Commission of Califor¬ 
nia, D.C.Cal., 26 F.Supp. 607, con¬ 
forming to mandate Railroad Com¬ 
mission of California v. Pacific Gas 
& Electric Co., 58 S.Ct 334, 302 

U. S. 388, 82 L.Ed. 819, rehearing 
Railroad Commission of State of 
California v. Pacific Gas & E ectric 
Co.. 57 S.Ct 936, 801 U.S. 669, 81 

, L.Ed. 1333, affirming, L.C., Pacific 
Gas & Electric Co. v. Railroad Com¬ 
mission of Califomiei, 13 F.Supp. 
931, rehearing denied 16 F.Supp. 
884, rehearing granted Railroad 
Commission of State of California 

V. Pacific Gas & Electric Co., 58 
S.Ct 3, 302 U.S. 771, 82 L.Bd. 698. 

94. U.S.—^Monroe Gaslight & Fuel 
Co. V. Michigan Public Utilities 
Commission, D.OMich., 292 P. 189. 

95. U.S.—^Patterson v. Mobile Gas 
Co., Ala., 46 S.Ct 446, 271 U.S. 131, 
70 L.Bd. 870, modifying, D.C., Mo¬ 
bile Gas Co. V. Patterson, 293 P. 
208. 

9& U.S.—Newton v. Consolidated 
Gas Co. of New York, N.Y., 42 S.Ct. 
264, 268 U.S. 165, 66 L.Bd. 538, mod¬ 
ifying, D.C., Consolidated Gas Co. 
of New York v. Newton, 267 P, 
231, and afflrmingr 274 F. 986—^Mon¬ 
roe Gaslight & Fuel Co. v. Michi¬ 
gan Public Utilities Commission, D. 
CMich., 11 F.2d 319. 

97- U.S.—Central Kentucky Natural 
Gas Co. V. Railrdad Commission of 
Kentucky, Ky., 54 S.Ct 164, 290 U. 
S. 264, 78 L.Bd. 807, reversing, D.C., 
60 F.2d 187, motion denied 54 S.Ct 
82. 

98. HI.—^Peoples Gas Light & Coke 
Co. V. Slattery. 5 N.B.2d 286, 287 
HLApp. 379* 
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payers all overcharges collected in excess of the 
amounts due under the rates fixed by the eommis- 
sion.^s A gas company, however, has been held 
not to be required to pay interest on moneys im¬ 
pounded when collected for gas service but required 
to be returned to customers by the final determina¬ 
tion in the rate proceedings.^ 

Effect of invalidating new rate. It has been held 
that, when an order of a commission establishing 
a new rate has been held to be invalid, the rate un¬ 
der which the company had been operating when the 
order was made becomes the rate applicable.^ 

Relief by certiorari or review. In some jurisdic¬ 
tions and under some statutes a writ of certiorari or 
review may be issued for the purpose of having the 
reasonableness or lawfulness of an order or decision 
of the regulatory commission determined. In the 
absence of statutory authorization, the court on cer¬ 
tiorari cannot find the value of the property of the 
gas company or fix its rates.3 In such proceedings 
to determine the reasonableness of an order fixing 
the value of the company’s property used or useful 
in the public service, the determination of the 
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weight to be given conflicting evidence is for the 
commission, and, as long as it has acted reasonably, 
its action thereon will not be disturbed.* The bur¬ 
den is on the party attacking the determination or 
order of the commission to show its unreasonable¬ 
ness or unlawfulness by clear and satisfactory evi- 
dence.5 If the commission’s order is reasonable on 
any theory, the court is not authorized to set it 
aside.® On certiorari by a city to review an order 
increasing rates, it has been held that the company 
can argue, in support of the order, that the rate of 
return is insufficient, even though it is not appealing 
from the order of the commission.*^ 

b. Appeal from Order of CommissioiL 

Under constitutional or statutory authorization an 
appeal may taken to the courts from an order of a 
rate-making commission. Such constitutional and statu- 
tory provisions govern the right to appeal, the scope 
and extent of the review, and the disposition of the case 
which the court may make. 

The right of appeal to the courts from the order of 
a public service commission relative to the rate to be 
charged by a gas company is necessarily statutory,® 
and the conditions under which the right may be 


99. U.S.—Pacific Gaa & Electric Co. 
V. Railroad Commfssion of Califor¬ 
nia, D.C.Cal., 26 P.Supp. 607, con- 
forminsT to mandate Railroad Com¬ 
mission of California v. Pacific Gas 
& Electric Co., 68 S.Ct. 334, 302 U. 

S. 388, 82 Li.Ed. 319, reversing: Rail¬ 
road Commission of State of Cali¬ 
fornia V. Pacific Gas & Electric Co., 
67 act. 935, 301 TJ.S. 669, 81 L.Bd. 
1333, affirming:, D.C., Pacific Gas & 
Electric Co, v. Railroad Commis¬ 
sion of California, 13 F.Supp. 931, 
rehearing: denied 16 F.Supp. 884, re¬ 
hearing: granted Railroad Commis¬ 
sion of State of California v. Pa¬ 
cific Gas & Electric Co., 68 S.Ct. 3, 
302 U.S. 771, 82 UEd. 698, 

1. Ill.—Peoples Gas Liig:ht & Coke 
Co. V. Hart, 34 N.E.2d 88, 310 IlL 
App. 361. 

Intervention 

Where excessive chargres by g:as 
company impounded pending: final de¬ 
termination of gras rate proceeding: 
had been collected from elg:ht hun¬ 
dred thousand customers and totaled 
over six million dollars, two indi¬ 
viduals who as customers would be 
entitled to only about forty-eig:ht 
cents each as interest, and who were 
the only persons raising: any com¬ 
plaint, were not entitled to intervene 
in g:a8 rate proceeding: as representa¬ 
tives of all other goB consumers, to 
present claim that interest should be 
paid on impounded funds.—^Peoples 
Gas Lig:ht & Coke Co. v. Hart, supra, 
a- Kan.—Coffeyville Gas & Fuel Co. 
V. Public UUlities Commission of 
Kansas, 225 P. 1086, 116 Kan. 165. 


3. Mo.—State ex rel. City of St 
Joseph V. Busby, 274 S.W. 1067. 

4. Evidence held to sustain action 
of conunission on particular mat¬ 
ters,—State ex ret City of St liouis 
V. Public Service Commission, 110 

5. W.2d 749, 341 Mo. 920, appeal dis¬ 
missed Laclede Gas Light Co. v. Pub¬ 
lic Service Commission of Missouri, 
68 act 988, 304 U.S. 398, 82 L.Bd. 
1422. 

Particular guestions held for determi¬ 
nation of commission 
Cost of reproduction of particular 
parts of the g;a8 plant property used 
or useful in the public service to be 
Included in rate base, value of real¬ 
ty, extent of accrued depreciation, 
allowances for materials, supplies 
and working capital, and allowance 
for engineering expenses.—State ex 
rel. City of St. Louis v. Public Serv¬ 
ice Commission, supra. 

5. Mo.—State ex rel. City of St 
Louis V. Public Service Commis¬ 
sion of Missouri, supra—State ex 
rel. City of St Joseph v. Busby, 
274 S.W. 1067. 

Bates prima fade lawful 
The rates and schedules ordered 
by the commission are prima facie 
lawful and reasonable.—State ex reL 
City of St Louis v. Public Service 
Commission of Missouri, 47 S.W.2d 
102, 329 Mo. 918. 

6. Mo.—State ex reL City of St. 
Joseph V. Busby, supra. 

7. Mo.—State ex rel. City of St 
Joseph V. Busby, supra. 
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8. Pa.—Franks v. Johnstown Fuel 
Supply Co., 70 Pa.Super. 446. 

Tex.—Lone Star Gas Co. v. State, 153 
S.W.2d 681, 137 Tex. 279, modifying 
State V. Lone Star Gas Co., Civ. 
App., 129 S.W.2d 1164, petition de¬ 
nied Ex parte State of Texas, 62 S. 
Ct 418, 315 U.S. 8, 86 L.Ed. 579. 
ABsigrnmeiit of error held sufficient 
to raise particular Question on re¬ 
view.—^Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, C.C.A., 120 F.2d 625, certiorari 
granted 62 S.Ct. 91, 314 U.S. 693, 86 
L.Ed. 478, and Federal Power Com¬ 
mission V. Natural Gas Pipeline Co. 
of Americe^ €2 S.Ct 91, 314 U.S. 693, 
86 LkEd. 478, reversed on other 
grounds 62 S.Ct 736, 315 U.S. 675, 86 
L.Ed. 1037. 

Order denying adjustment 

Supreme court had jurisdiction to 
review corporation commission's or¬ 
der denying gas company’s petition 
for adjustment of rates.—^Avant Gas 
Service Co. v. Corporation Commis¬ 
sion, 89 P.2d 291, 184 OkL 683, 122 
A.L.R. 189. 

Orders hdd final and appealable 

(1> Order fixing city gas rate to 
be charged distributing companies 
reselling to burner tip users by cor¬ 
poration producing and transporting 
natural gas.—State v. Lone Star Gas 
Co., Tex.Clv.App., 86 S.W.2d 484, er¬ 
ror refused, reversed on other 
grounds Lone Star Gas Co. v. State 
of Texas, 58 S.Ct. 883, 304 U.S. 224, 
551, 82 L.EcL 1304, rehearing denied 
68 S.Ct. 1061, 304 U.S. 690, 82 L.Ed. 
1649. 
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exercised are to be found in the statutes.® Under 
some statutes, municipalities and individuals there¬ 
of, as consumers of gas, may appeal from rate-fixing 
decisions of the commission.^® Where an equitable 
proceeding provided for by statute to vacate, set 
aside, or modify an order of a public service com¬ 
mission relative to the rate to be charged by a gas 
company is in the nature of an appeal rather than 
an original suit, it cannot be instituted by a per¬ 
son who was not a party to the proceeding before 
the commission and who has made no complaint to 


the commission.il An appeal to the courts from an 
order of a public service commission relative to the 
rates of a gas company will be dismissed when it is 
premature.i2 In the absence of a statute to the con¬ 
trary, proceedings for review do not, unless so spe¬ 
cifically ordered by the court, operate as a stay of 
the commission’s order.l^ 

The jurisdiction and powers of the court review¬ 
ing rate-making orders of a regulatory commission 
are largely matters of statutory regulation.i4 Under 


(2) Order Axing^ city gas rate.— 
State v. Public Service Corporation 
of Texas, Tex Civ.App., 88 S.W2d 
62^, error refused. 

Suit to enforce rate 

Suit by state and others against 
utility to determine validity of, and 
to enforce, railroad commission's gas 
rate order, was primarily one to 
bring utility within jurisdiction of 
state court, with utility's answer be¬ 
ing in effect an appeal to determine^ 
whether rate order was unjust and 
unreasonable, and confiscatory.— 
United Gas Public Service Co. v. 
State, Tex.Civ.App., 89 S.W.2d 1094, 
error refused, affirmed United Gas 
Public Service Co. v. State of Texas, 
58 S.Ct. 483. 303 U.S. 123, 626, 82 
L..Ed. 702. 

9. Pa.—^Franks v. Johnstown Fuel 

Supply Co., 70 Pa.Super. 446. 
Orders revlewahle 

(1) Orders which are mere steps in 
procedure and which neither com¬ 
mand nor inhibit any action on the 
part of the company are not review- 
able.—East Ohio Gas Co. v. Federal 
Power Commission, C.C.A., ,115 P.2d 
385—Canadian River Gas Co. v. Fed¬ 
eral Power Commission, C.C.A., 113 
P.2d 1010, denying rehearing 110 F. 
2d 350, certiorari denied 61 S.Ct. 76, 
311 U.S. 693, 86 L.Ed. 449. 

(2) Accordingly, order of federal 
power commission finding that cer¬ 
tain companies were natural gas 
companies within meaning of Natural 
Gas Act, 15 U.S.C.A. § 717 et seQ, and 
that it was necessary and proper, 
in the interest of jpublic and to aid 
in enforcement of the act, that an in¬ 
vestigation be instituted by the com¬ 
mission concerning rates, charges, 
classifications, rules, regulations, 
practices, and contracts of such com¬ 
panies, and ordering that an inves¬ 
tigation of such companies "be and 
is hereby instituted,” was not review- 
able, since it was notr a "definitive 
order** but was rather a mere "pro¬ 
cedural step.”—^Bast Ohio Gas Co. v. 
Federal Power Commission, supra— 
Oanadiaji River Gas Co. v. Federal 
Power Commission, C.C.A., 110 F.2d 
350, rehearing denied 113 F.2d 1010, 
certiorari dehied 61 S.Ct. 76, 811 U. 
S. 693, 85 L..Ed. 449. 


<3) The question whether an order 
is revlewable must be determined 
under the facts existing at the time 
the petition for review was filed.— 
Canadian River Gas Co. v. Federal 
P%wer Commission, C.C.A-, 113 P.2d 
1010, denying rehearing 110 F.2d 360. 
Certiorari denied 61 S.Ct 76. 311 U. 
S. 693, 85 L.Ed. 449. 

10« Pa.—City of Erie v. Public Serv¬ 
ice Commission, 123 A. 471, 278 Pa. 
512. 

11. D.C.—Hollis V. ICutz. 265 F. 451. 
49 App.D.C. 301. affirmed 41 S.Ct 
371, 255 U.S. 452, 65 L.Ed. 727. 

12. Pa.—People's Natural Gas Co. 
V. Public Serv. Commn., 110 A. 467, 
268 Pa. 235. 

28 C.J. p 586 note 42. 

13. U.S.—^Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission, C.C.A., 128 P.2d 481. 

14. Disposition of funds 

<1) Tn proceeding to review an or¬ 
der of federal power commission re¬ 
garding natural gas rates, where 
circuit court of appeals granted stay 
but required two bonds to be filed 
conditioned for payment of money 
and those charged with duty of ac¬ 
counting for money were ready and 
willing and offered to deposit money 
with court it was the '‘mandatory” 
and not "discretionary” duty of 
court to retain jurisdiction to de¬ 
termine to whom and in what amount 
the distribution was to be made, and 
all parties would be restrained from 
proceeding in other courts.—^Natural 
Gas Pipeline Co. of America v. Fed¬ 
eral Power Commission, C.C..4., 128 
F.2d 481. 

(2) Where circuit court of appeals 
had under consideration distribution 
of funds which natural gas compa¬ 
nies were required to refund to con¬ 
sumers pursuant to order of federal 
power commission, petition of certain 
consumers to intervene was denied 
until the consumers' suUs in other 
courts seeking the same or similar 
relief were dismissed.—^Natural Gas 
Pipeline Co. of America v. Federal 
Power Commission, C.C.A-, 129 P.2d 
516, first case. 

(3) In making order for distribu¬ 
tion the court was required to apply 
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equitable principles and to accom¬ 
plish results which were fair and 
equitable.—^Natural Ga.s Pipeline Co. 
of America v. Federal Power Com¬ 
mission, C.C.A., 129 F.2d 515, second 
case. 

(4) Where natural gas companies 
failed to comply with order of fed¬ 
eral power commission reducing 
charges for gas and failed to obtain 
modification in court, in making re¬ 
funds to consumers companies were 
chargeable with interest from dates 
they received moneys in excess of 
commission's order and two per cent 
was fixed as fair rate of interest— 
Natural Gas Pipeline Co. of America 
v. Federal Power Commission, C.C.A., 
129 F.2d 515, sebond case. 

(5) Where natural gas companies 
failed to comply with order of fed¬ 
eral power commission reducing 
charges for natural gas and failed to 
obtain modification in court but 
where the companies did not deal 
with the consumers, the natural gas 
companies would not he charged with 
expenses of making refund.—^Natural 
Gas Pipeline Co. of America v. Fed¬ 
eral Power Commission, C.C.A., 129 
F.2d 515, second case. 

(6) The ultimate consumers of gas 
receiving gas service in communities 
in which at least twelve and one half 
per cent of the gas supplied was 
derived directly or indirectly from 
natural gas company that was re¬ 
quired to refund a portion of col¬ 
lections made pending review of fed¬ 
eral power commission's rate reduc¬ 
tion order were entitled to the dis¬ 
tribution of such refund, and distri¬ 
buting utilities were entitled to no 
part thereof. Gas sold at rates avail¬ 
able solely to industrial customers 
and gas for heating uses should be 
eliminated as far as possible in deter¬ 
mining customers eligible to receive 
refund. In distributing refund it was 
not necessary that billings of an ex¬ 
act calendar month be used, since 
the same cyclical result could be ob¬ 
tained by starting with any billing 
unit in the standard cycle and con¬ 
tinuing until a full cycle had been 
completed.—^Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission, C.C.A., 181 P.2d 137. 
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some statutes it is within the power of the review¬ 
ing court to determine whether or not the rates fixed 
are reasonable, and, if not, to determine what will 
be a reasonable schedule of rates,but under other 
statutes the court has no such power to fix rates.^^ 

Unless the rate established by the commission is 
clearly confiscatory or oppressive, no judicial ques¬ 
tion is presented for review, and a gas rate will 
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not be invalidated unless there is error in result as 
vrell as error in reasoning.^^ Where the evidence 
fairly shows that a rate fixed by the commission 
will bear a reasonable net return on the investment, 
the court will not disturb the findings and order of 
the commission made thereon.^® Ordinarily, under 
the various statutes, on review hy the courts the or¬ 
ders of the commission are presumptively valid,-^ 


Orlgix^ jnrisdictioxL 
Under Natural Gas Act, 16 U.S.C.A. 
§ 717 et sea, the circuit court of ap¬ 
peals is the first forum in which 
a judicial hearing can be had to 
determine the legality of the or¬ 
der. This is k grant of original 
jurisdiction, and the court may by 
its own orders protect the rights of 
the parties in any manner in which 
any trial court of equity of general 
jurisdiction might do in an injunc¬ 
tion suit.—^Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission. C.C.A., 128 P.2d 481. 

15 . Ark.—Chambliss v. Clear Creek 
Oil & Gas Co., 256 S.W. 873, 161 
Ark. 549. 

Okl.—City of Poteau v. American In¬ 
dian Oil & Gas Co., 18 P.2d 623, 
169 Okl. 240, 304—Okmulgee Gas 
Co. V. Corporation Commission, 220 
P, 28. 95 Okl. 213. 

XurafflcieiLt rate 

Where the corporation commis¬ 
sion found that a gas company was 
entitled to earn a specified sum. 
but fixed a rate which would not pro¬ 
duce such sum, the order fixing such 
rate will not be permitted to stand, 
but the supreme court will establish 
such rate as will yield the income 
found necessary by the commission. 
—Consumers' Gas Co. v. Corporation 
Commission, supra. 

Temporary increase 
Evidence held not to warrant an 
Increase in rate on an application for 
supersedeas pending appeal from the 
commission.—Okmulgee Gas Co. v. 
State. 204 P. 443, 85 Okl. 44. 

16. Xn Ohio courts have no power to 
fix rates of gas companies other than 
as a condition to an interlocutory 
order, pending final judgment, and no 
power to enforce the rates so fixed 
■other than to withhold or revoke the 
interlocutory order on the failure of 
the party in whose behalf the order 
Is issued to comply therewith, and 
on final order the extent of their 
power is to restrain the enforcement 
•of a rate so unreasonably low as 
to amount to confiscation.—City of 
Ijima V. Public Utilities Commission, 
140 N.B. 147, 106 Ohio St 379. 

17. Okl.—Oklahoma Natural Gas Co. 
v. State, 236 P. 893. 110 Okl. 297, 
dismissed and certiorari denied 
Phillips V. State of Oklahoma, 47 
S.Ct 588, 274 U.S. 721, 71 KEd. 


1324—Oklahoma Natural Gas Co. v. 
State, 188 P. 338, 78 Okl. 5. 

Se minimis non. cnxat lex 

(1) The rule of de minimis non 
curat lex is applicable.—Columbus 
Gas & Fuel Co. v. Public Utilities 
Commission of Ohio. 54 S.Ct. 763, 
292 U.S. 398, 78 L.Ed. 1327, 91 A.L.R. 
1403, reversing 187 N.B. 7. 127 Ohio 
St. 109, appeal dismissed 54 S.Ct 
569, 291 U.S. 651. 78 L.Ed. 1045, re¬ 
hearing denied 64 S.Ct 639, 292 U.S. 
603, 78 Li.Bd. 1465, cause remanded 
193 N.B. 612, 129 Ohio St 118. 

(2) Where increment to rate would 
be only about one tenth of one per 
cent if item were excluded* the 
change would be too small to war¬ 
rant interference with the commis¬ 
sion’s action.—^West Ohio Gas Co. v. 
Public Utilities Commission of Ohio, 
65 S.Ct 316, 294 U.S. 63, 79 U.Ed. 
761, reversing West'Ohio Gas Co. v. 
Public Utilities Commission, City of 
Lima, 191 N.B. 105, 128 Ohio St 301, 
conformed to 196 N.E. 674, 129 Ohio 
St 670. 

Equal division of court 

Order of public utilities commis¬ 
sion establishing valuation of gas 
company stands affirmed where judg¬ 
es are equally divided in opinion.— 
Portsmouth Gas Co. v. Public Utili¬ 
ties Commission of Ohio, 162 N.B. 
106, 119 Ohio St 24. 

TTuder Eatnral Gas Act, 15 U.S.C. 
A. $ 717 et seq, congressional stand¬ 
ard prescribed for fixing of rates by 
federal power commission coincide 
with that of the federal Constitution, 
and courts are without authority to 
set aside as too low any reasonable 
rate adopted by the commission 
which is consistent with constitu¬ 
tional requirements.—Federal Power 
Commission v. Natural Gas Pipeline 
Co. of America, 62 S.Ct. 736, 815 U. 
S. ’375, 86 L.Ed. 1037, reversing, C.C. 
A., Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, 120 F.2d 625, certiorari granted 
62 S.Ct. 91, 314 U.S. 593, 86 L..Bd, 
478, and Federal Power Commission 
V. Natural Gas Pipeline Co. of Amer¬ 
ica. 62 S.Ct 91, 314 U.S. 593, 86 U.Ed. 
478. 

1& U.S.—^Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 54 S.Ct. -647, 292 'U.S. 290, 78 
Xi.Ed. 1267, affirming 187 N.B. 18, 
127 Ohio St 137. 
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19. Okl.—^Hominy Light & Gas Co. 
V. State, 267 P. 235, 130 Okl. 258— 
Western Oklahoma Gas & Fuel Co. 
V. -State, 239 P. 588, 113 Okl. 126. 
Pa.—Pennsylvania Gas Co. v. Public 
Service Commission, 81 Pa.Super. 
65. 

Under Eatnzal Gras Act, 15 U.S.C. 

A. 5 717 et seq, if the commissicn’s 
order, as applied to the facts before 
it and viewed in its entirety, pro¬ 
duces no arbitrary result, the court’s 
inquiry is at an end.—Federal Power 
Commission v. Natural Gas Pipeline 
Co. of America, 62 S.Ct. 736, 315 U. 
S. 575, 86 L.Ed. 1037, reversing, C.C. 
A., Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, 120 P.2d 625, certiorari granted 
62 S.Ct 91. 314 U.S. 503, 86 L.Ed. 
478, and Federal Power Commission 
V. Natural Gas Pipeline Co. of Amer¬ 
ica. 62 S.Ct 91, 3X4 U..S. 593, 86 L.Ed. 
478. 

ITaluatioii. 

(3) Refusal to make allcwance for 
organization and preconstruction 
costs of gas distributing company in 
determining rate base was not error, 
where presence or absence thereof 
would not make difference between 
confiscation and fair return.—Dayton 
Power & Light Co. v. Public Utilities 
Commis.x'ion of Ohio, 54 S.Ct 647, 292 
U.S. 200, 78 L.Ed. 1267, affirming 187 
N.E. IS. 127 Ohio St 137. 

(2) Going value was properly ex¬ 
cluded where going value was re¬ 
flected in other items and particular¬ 
ly in appraisal of physical assets as 
part of an assembled whole.—Colum¬ 
bus Gas & B\iel Co. v. Public Utilities 
Commis.sion of Ohio, 54 S.Ct. 763, 292 
U.S. 398, 78 L.Bd. 1327, 91 A.L.R. 
1403, reversing 187 N.B. 7, 127 Ohio 
St 109, appeal dismissed 54 S.Ct 559, 
291 U.>S. 631, 78 L.Bd. 1045, rehearing 
denied 54 S.Ct 639, 292 U.S. 603, 78 
Ii.Bd. 1465, cause remanded 193 N.B. 
612, 129 Ohio St 118. 

20l U.S.—^Lone Star Gas Co. v. State 
of Texas, 58 S.Ct 883, 304 U.S. 224, 
82 L.Bd. 1304, reversing '-State v. 
Lone Star Gas Co., Tex.Civ.App., 
66 S.W.2d 484. rehearing denied 
Lone Star Gas Co. v. State of Tex¬ 
as, 58 S.Ct 1051, 304 U.S. 590, 82 
L.Bd. 1549. 

Ark.—Chambliss v. Clear Creek Oil 
& Gas Co., 266 S.W, 873, 161 Ark. 

I 549. 

> OkL—iShaffer Oil & Refining Oo. v. 
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and the party attacking such orders has the burden 
of showing by clear and satisfactory evidence that 
the rate fixed by the commission is unreasonable or 
confiscatory.21 As a general rule the court will not 
substitute its own opinion for that of the commis¬ 
sion on questions of fact ,as long as the commission’s 
opinion is not unreasonable .22 The appeal is mere¬ 


ly corrective; and the question is not whether the 
court, if the order were originally before it, would 
make the same order as was made by the commis¬ 
sion, but only whether the commission has acted 
reasonably on sufficient evidence, and whether any 
substantial right of the complaining party has been 
infringed.23 Where the legal rule applied by the 

Public utilities Commission, 28 N. 
B.2d 599. 137 Ohio St 225—Bast 
Ohio Gas Co. v. Public Utilities 
Commission of Ohio. 12 N.B.2d 765. 
133 Ohio St 212—West Ohio Gas 
Co. V. Public Utilities Commission 
(City of Lima), 191 N.B. 105, 128 
Ohio St 301, reversed on other 
£rrounds West Ohio Gas Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
55 S.Ct 316, 294 XJjS. 63, 79 L.Ed. 
761 and 55 S.Ct 324, 294 U.S. 79. 79 
Li.Bd. 773, conformed to 196 N.E. 
674, 129 Ohio St 670. 

Okl.—^Bristow Commercial Club v. 
Bristow Gas Co., '217 P. 201, 95 
Okl. 4—Oklahoma Natural Gas Co. 
v. Corporation Commission of Ok¬ 
lahoma, 216 P. 917, 90 Okl. 84. 
Bisre^ardin^r etvidenoe 

In proceedingrs by a public utilities 
commission to fix gras rates, depend¬ 
ent on the valuation of the property 
of a sasligrht company, where the 
commission admitted all evidence of¬ 
fered by the company, including- an 
inventory filed by the company, and 
also itself took an inventory and de¬ 
cided the rates on its own inventory, 
the supreme court will not say as a 
matter of law that the order fixing 
the rates disregarded evidence as to 
depreciation.—^Van Wert Gaslight Co. 
V. Public Utilities Commission, 140 
N.B. 137, 106 aSlo St. 170. 

Bstimate of fatiure coxunuuptloiL 
Courts will not interfere with an 
estimate by the public utilities com¬ 
mission based on conjecture as to 
the amount of gas that will be con¬ 
sumed in the future.—-City of Lima v. 
Public Utilities Commission, 140 N. 
B. 147, 106 Ohio St. 379. 

Finding held not unlawful or nnxea* 
sonable 

Ohia—Hardin-Wyandot Lighting Co. 
V. Public Utilities Commission, 140 
N.B. 779, 108 Ohio St. 207. 

Xn Pennsylvania, under Act May 
28, 1937, § 1107, providing that the 
order of the commission shall not be 
vacated or set aside either in whole 
or in part except for error of law or 
lack of evidence to support the find¬ 
ing, determination, or order of the 
commission or violation of constitu¬ 
tional rights, appeals involving a 
question of reasonableness of rates 
are placed on the same basis as oth¬ 
er appeals.—^Pennsylvania Power & 
Light Co. V. Public Service Commis¬ 
sion, 193 A. 427, 128 Pa.Super. 196. 

33m Tn deterasining sntBLolmoy of ev- 
idenco, the question is not whether 


Creek County Gas Co., 246 P. 630, 
114 OkL 258—^Pressure Oil & Gas 
Co. V. Tri-Clty Gas Co.. 236 P. 41, 
108 Okl. 248—^Bristow Commercial 
Club V. Bristow Gas Co., 217 P. 201. 
95 Okl. 4. 

If there is aaiy evidence to support 
the order of the commission fixing a 
rate, the prima facie presumption of 
fairness and reasonableness will ob¬ 
tain.—Western Oklahoma Gas & Fuel 
Co. V. State, 239 P. 588, 113 Okl. 126. 

Trnder oonstitritioiL providing pri¬ 
ma facie presumption in favor of 
findings of facts of the corporation 
commission, the supreme court will 
not disturb such findings when it ap¬ 
pears from the record that the com¬ 
mission is only entering a temporary 
order in the absence of Its ability to 
secure information from an affiliated 
holding company necessary to the 
establishment of a permanent rate.— 
Lone Star Gas Co. v. Corporation 
Commission of Oklahoma, 39 P.2d 
547, 170 Okl. 292. 

2L U.S.—Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio. 54 S.Ct. 647, 292 U.S. 290, 78 
L.Ed. 1267, affirming 187 N.B. 18. 
127 Ohio St. 137. 

. Okl.—City of Poteau v. American 
Indian Oil & Gas Co., 18 P,2d 523, I 
159 Okl. 240, 304—^Hominy Light & \ 
Gas Co. V. State, 267 P. 235, 130 
OkL 258. 

Tex.—Railread Commission of Texas 
V. Humble Oil & Refining Co., Civ. 
App., 101 S.W.2d 614, reversed on 
other grounds Humble Oil & Refin¬ 
ing Co. V. Railroad Commission of 
Texas, 128 S.W.2d 9, 133 Tex. 330 
—State V. Lone Star Gas Co., 86 
S.W.2d 484,’ error refused, reversed 
on other grounds Lone Star Gas 
Co. V. State of Texas, 58 S.Ct. 883, 
304 U.S. 224, 551, 82 LEd. 1304, 
rehearing denied 58 S.Ct. 1061, 304 
TJjS. 590, 82 L.Bd. 1649. 
SstafUishsnmiA of spoolal sob* 

Burden was on parties seeking to 
establish special zone for city of 
Tulsa as to supply of natural gas to 
overcome presumption of justice of 
corporation commission’s refusal to 
establish zone.—^Tulsa Tribune Co. v. 
Oklahoma Natural Gas Co., 261 P. 
213, 126 Okl. 280. 

Bvtdence held Insnffloient to over¬ 
come prima facie presumption of rea- 
sonablenesa 

Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 788, 168 
. 487—Pressure Oil & Gas Co. 


V. Tri-City Gas Co., 236 P. 41, 108 | 
Okl. 248. 

Tex.—United Gas Public Service Co. 
V. State. Civ.App., 89 S.W.2d 1094, 
error refused, affirmed United Gas 
Public Service Co. v. State of Tex¬ 
as, 58 S.Ct. 483, 303 U.S. 123, 625, 
82 L.Ed. 702. 

€h>ing vain* 

Where a valuation has been made 
of the business assembled as a whole 
without separate appraisal of going 
value, the burden rests on the com¬ 
pany to show that this item has been 
neither adequately covered In the 
rate base nor recouped from prior 
earnings of the business.—Federal 
Power Commission v. Natural Gas 
Pipeline Co. of America, 62 S.Ct. 736, 
315 U.S. 576, 86 L.Bd. 1037, revers¬ 
ing. C.C.A, Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission. 120 F.2d -625, certiorari 
granted 62 S,Ct. 91, 314 U.S. 593, 86 
L.Ed. 478, and Federal Power Com¬ 
mission V. Natural Gas Pipeline Co. 
of America. 62 S.Ct. 91. 314 U.S. 693, 

1 86 L.Bd. 478. 
i Mathematical cextainty 

Where commission’s record and de¬ 
tailed findings of fact on hearings 
held pursuant to the court’s direc¬ 
tions clearly demonstrated to a math¬ 
ematical certainty that commission’s 
original rate-making orders fixing 
rates for natural gas were erroneous 
and founded on revenue forecast 
I which could not be home out or sup¬ 
ported by any actualities, the orders 
would be reversed.—Cimarron Utili¬ 
ties Co. V. Corporation Commission, 
118 P.2d 661, 189 Okl. 567. 

Property tnditded 

Assuming that a state railroad 
commission in the exercise of its leg¬ 
islative discretion might in fixing 
a reasonable gas rate include prop¬ 
erty which is neither uaed nor useful, 
the gras company is not entitled to its 
inclusion on the issue of confiscation. 
—^United <3as Public Service Co. v. 
State of Texas, 58 S.Ct. 483, 303 U. 
S. 123, 625, 82 L.Bd. 702, affirming 
United Gas Public Service Co. v. 
State, Tex.Civ.App., 89 aW.2d 1094. 
Bates held not oonjOscatory 
Ark.—Camden Gas Corporation v. 
City of Camden, 41 S.W.2d 979, 184 
Ark. 34. 

Bate held not so unreasonable as 
to require reversal.—City of Colum¬ 
bus v. Public Utilities Commission of 
Ohio, 2 N.E.2d 540, 131 Ohio St 602. 
22. Ohio.—Bast Ohio Gas Co. v. 
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commission is erroneous, or where facts found are 
manifestly against the weight of evidence, the com¬ 
mission’s order should be reversed, and it is neces¬ 
sary for the court to review both the law applied 
and the evidence to ascertain whether the order is 
unlawful or unreasonable.^^ In reviewing orders 
fixing rates the court should decide whether the rev¬ 
enue raised by the rates gives a yield which is some¬ 
thing higher than the line of confiscation.25 

An order of a state regulatory body will not be 
reversed for alleged errors of practice and proce¬ 
dure which do not prejudice substantial rights.26 
Likewise, the court will not reverse the action of 
the commission on discretionary matters, at least in 
the absence of an abuse of administrative discre¬ 


tion.27 Where the evidence is conflicting, the court 
should not interfere with gas rates in advance of 
any actual experience of the practical results of such 
ntw rates.28 In a proper case the cause may be 
remanded to the commission to be further investi¬ 
gated by the commission and reported on to the 
court.29 

Under some statutes on appeal the court consid¬ 
ers the law and facts on the record made before the 
commission, and new evidence is not adduced.®® 
Where the gas company is required on appeal to 
show by clear and satisfactory evidence that the 
rate fixed is unreasonable, it has been held that the 
trial on appeal is to be de novo and on new or ad¬ 
ditional evidence pertinent to the issue.®^ If the 


there Is a scintilla of evidence to 
support the order, but whether the 
order is fairly and substantially sup¬ 
ported by the evidence.—-State v. 
Lone Star Gas Co., Tex.Civ.App.. «6 
S.W.2d 484, error refused, reversed 
on other grrounds Lone Star Gas Co. 
V. State of Texas, 58 S.Ot. 883, 304 
U.S. 224, 561, 82 L.E3d. 1304, rehear¬ 
ing denied 68 S.Ct. 1051, 304 U.S. 590, 
82 LuBd. 1549. 

24. Ohio.—Bast Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio. 12 ]Sr.E.2d 766, 183 Ohio St 
212 . 

25. Ohio.—Bast Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio, supra. 

26. U.S.—Dayton Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 64 S.Ct 647, 292 U.S. 290, 78 
L.Ed. 1267, affirming 187 N.B. 18, 
127 Ohio St 137. 

Ohio.—^East Ohio Gas Co. v. Public 
Utilities Commission, 28 N.B.2d 
599, 137 Ohio St 225. 

Tex.—Hailroad Commission of Texas 
V. Humble Oil & Refining Co., Civ. 
App., 101 S.W.2d 614, reversed on 
other grounds Humble Oil & Refin¬ 
ing Co. V. Railroad Commission of 
Texas, 128 S.W.2d 9, 138 Tex. 330. 

27. Ohio.—^West Ohio Gas Co. v. 
Public Utilities Commission (City 
of Lima), 191 N.B. 105, 128 Ohio 
St 301, reversed on other grounds 
West Ohio Gas Co. v. Public Utili¬ 
ties Commission of Ohio, 55 S.Ct 
316, 294 U.S. 63. 79 L.Ed. 761, and 
55 S.Ct 324. 294 U.& 79, 79 L.Ed. 
773, conformed to 196 N.E. 674, 129 
Ohio St 670. 

28i Tex.—^United Gas Public Service 
Co. V. State, Civ.App., 89 S.W.2d 
1094, error refused, affirmed United 
Gas Public Service Co. v. State of 
Te^, 58 S.Ct 483, 303 U.S. 123, 
625, 82 L.Ed. 702—State v. Lone 
Star Gas Co.. Civ.App., 86 S.W.2d 
484, error refused, reversed on oth¬ 
er grounds Lone iStar G€ls Co. v. 
State of Texas, 58 S.Ct 883, 304 
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U.S. 224. 651, 82 L.Ed. 1304, re¬ 
hearing denied 58 S.Ct 1051. 304 U. 

5. 590. 82 1549. 

Fezlod oonsidered, 

Where a state railroad commis¬ 
sion held its hearing in a gas rate 
case in the latter part of 1932 and 
made its order in June, 1933, and suit 
to enforce the order was tried In the 
spring of 1934, the gas company was 
not entitled to have the rate fixed 
with sole regard to the result of op¬ 
erations in the years 1932 and 1933, 
and there was no error in taking into 
consideration the four years prior 
to July 31, 1932, as was dene by the 
commission, or that period and the 
years 1932 and 1933. as was done by 
the trial court. The trial court sit¬ 
ting in the spring of 1934 was enti¬ 
tled to a reasonable basis for predic¬ 
tion as to what would happen in the 
future, in view of the contemplated 
emergence from a period of extreme 
depression.—United Gas Public Serv¬ 
ice Co. V. State of Texas, 58 S.Ct, 
483, 303 UjS. 123. 626, 82 L.Ed. 702, 
affirming United Gas Public Service 
Co. V. State, Tex.Civ.App., 89 S.W.2d 
1094. 

Fropxiety at time of trial 
A gas company appealing from a 
judgment of the trial court In a suit 
to enforce an order of a state rail¬ 
road commission fixing gas rates can¬ 
not complain of the delay incident 
to the review and the propriety of 
the rate must be judged as it stood 
before the trial court.—^United Gas 
Public Service Co. v. State of Texas, 
supra. 

29. Okl.—City of Poteau v. Ameri¬ 
can Indian Oil & Gas Co., 18 P.2d 
523, 159 Okl. 240, 304. 

Pa.—Peoples Natural Gas Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 14 A.2d 133, 141 Pa.Sup6r. 

6 . 

InsiifficieiLt findings 

Where findings of public service 
commission in natural gas rate case 
furnished inadequate basis for final 
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disposition of ease because proper 
rates were not prescribed, court was 
required to remit record to commis¬ 
sion for further findings of fact and 
determination of proper schedule of 
rates.—^Pennsylvania Power & Light 
Co. V. Public Service Commission, 193 
A. 427, 128 Pa.Super. 195. 

Rflimand for fixing rate 
Where the schedule of rates fixed 
by the public service commission, 
due to the erroneous exclusion of 
certain operating expenses, was in¬ 
sufficient to yield a reasonable rate 
of return, the case will be remand¬ 
ed to the commission for fixing of 
schedules returning a reasonable 
rate.—^West Ohio Gas Co. v. Public 
Utilities Commission of Ohio. 196 
N.B. 674. 129 Ohio SL 670, conform¬ 
ing to 55 S.Ct. 316, 294 U.S. 63. 79 L. 
Ed. 761, reversing West Ohio Gas Co. 
V. Public Utilities Commission (City 
of Lima), 191 N.E. 105, 128 Ohio SL 
301, conformed to 196 N.E. 674, 129 
Ohio St 670. 

30. Ohio.—^East Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio, 12 N.B.2d 766, 133 Ohio St 
212 . 

31. Tex.—State v. tLone Star Gas 
Co., Civ.App., 86 S.W.2d 484, error 
refused, reversed on other grounds 
Lone Star Gas Co. y. State of Tex¬ 
as, 58 S.Ct 883, 304 U.S. 224. 651, 
82 Xi.Ed. 1304, rehearing denied 58 
S.Ot 1051, 304 U.S. 590, 82 L.Ed. 
1549. 

▲dmissl/bility of evldeiioe 

(I) Even though a gas rate order 
of the railroad commission must 
stand or fall on conditions as they 
existed when order was promulgat¬ 
ed, it is proper on a statutory appeal 
to the district court from the order 
to admit evidence concerning condi¬ 
tions and transactions existing and 
transpiring after promulgation of or¬ 
der and even before, if such evidence 
tends to prove or disprove the validi¬ 
ty or invalidity of the order at the 
time it was made or if it throws 
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commission was entitled to make its findings with 
respect to the gas company’s property and business 
as an integrated business in order to fix a fair rate 
for sales and deliveries within the state, on appeal 
the company is entitled to assail such findings on the 
same basis .^2 

§ 35. Lfiability of Consumer 

A consumer is liable, at the lawful rate, for gas 
consumed by him. 

A consumer must pay, at the lawful rate, for gas 
consumed by him, and if he refuses to pay an ac¬ 
tion will lie against him for the recovery of the 
amount due.®^ Under an express contract between 
a gas company and a consumer as to the price to be 
paid for gas, the former is entitled to recover the 


stipulated price where it performs its contract by 
delivering gas.^^ In the absence of express agree¬ 
ment as to the price, a consumer is bound to pay 
the reasonable value of the gas.^® In an action for 
the purchase price of gas, a defense of fraud with 
respect to an estimate by the gas company of the 
probable consumption of an appliance sold to the 
purchaser is not established in the absence of evi¬ 
dence that the estimate, even if made by an ex¬ 
pert, was not bona fide, or that any false represen¬ 
tation was made as to any past or existing fact 
which was acted on by the buyer.^® 

Where gas is furnished through a prepayment 
meter, an agreement that the consumer shall be lia¬ 
ble for the loss or theft of the meter or any money 
deposited therein is valid,®^ and the consumer is not 


lijrht on that question.—Lone Star 
Gas Co. V. State, 153 S.W.2d 681, 137 
Tex. 279, modifying State v. Lone 
Star Gas Co.. 129 S.W.2d 1164, peti¬ 
tion denied Ex parte State of Texas, 
62 S.Ct. 418, 315 U.S. 8, 8$ LEd. 579. 

(2) Opinions of an expert, which 
lack a factual basis, are objection¬ 
able.—LfOne Star Gas Co. v. State, 
supra. 

(3) Transcript of evidence heard 
by commission held admissible.— 
Lone Star Gas Co. v. State, supra. 

A '*de novo judicial tzlaX,” contem¬ 
plated by the statute affording a de 
novo trial in the district court in a 
gas rate order appeal from the rail¬ 
road commission involving a charge 
of confiscation or unreasonableness 
and unjustness, means a trial anew 
or afresh, and contemplates a full 
civil trial on the facts as well as the 
law.—Lone Star Gag Co. v. State, su¬ 
pra. 

Xtew issues 

Court could not determine a ma¬ 
terial controverted fact question not 
passed on by the commission.—Lone 
Star Gas Co. v. State, supra. 
JSubinissioii. to Jury 

On appeal in an action against a 
^s company to enforce a rate order 
of the railroad commission, the court 
of civil appeals improperly held that 
the trial court erred in its charge de¬ 
fining the term "'used and useful,” 
where the United States supreme 
court had held on appeal that only 
the issue of confiscation was sub¬ 
mitted to the jury and that it was 
properly submitted by the trial court. 
—^Lone Star Gas Co. v. State, supra. 
•32^ U.S.—Lone Star Gas Co. v. State 
of Texas, 58 S.Ct. 883, 304 U.S. 224, 
82 LuEd. 1804, reversing State v. 
Lone Star Gas Co., Tex.Civ.App., 
86 S.W.2d 484, rehearing denied 
Lone Star Gas Co. v. State of Tex- 
^ 58 S.Ct. 1051, 804 U.S. 590, 82 
XuSKL 1540. 


33. Goexoioii 

That city coerced defendant into 
purchasing gas from city at higher 
price than that for which gas could 
be obtained elsewhere, by denying 
pipe line application, was no defense 
to city's action for price.—City of 
Winfield V. Wakefield. 271 P. 392, 126 
Kan. 7*42. 

luoxeased rate 

Where the corporation commission 
fixed a rate to be charged for natur¬ 
al gas by a public service corpora¬ 
tion, which was higher than the rate 
previously charged a private consum¬ 
er, and such consumer refused to pay 
the higher rate, but did pay the rate 
previously charged, the public serv¬ 
ice corporation, in the absence of any 
element of estoppel, may, in an ac¬ 
tion for that purpose, recover the 
difference between the previous rate 
and the rate established by the Cor¬ 
poration Commission.—Southern Oil 
Corporation v. Yale Natural Gas Co., 
214 P. 135, 89 OkL 119. 

Use of g^s while in arrears as tres¬ 
pass see the C.J.S. title Trespass § 
50, also 63 C.J. p 957 note 80 [c]. 

34b Iowa.—^Davenport Gas Light & 
Coke Co. v. City of Davenport, 16 
Iowa 6. 

Mo.—Chouteau v. St. Louis Gas- 
Light -Co., 47 Mo.App. 326. 

Plea that suit is premature 

In action for price of gas, plea that 
gas company agreed to assigm min¬ 
eral leases if defendant would drill 
a test well on certain lands and pay 
past-due gas hill, and that, until 
gas company tendered assignment of 
leases, action to recover price of gras 
was premature, did not set forth a 
valid defense, since only appropri¬ 
ate method by which defendant could 
have availed itself of the agreement 
would have been by way of reconven- 
tional demand for specific perform¬ 
ance or enforcement of alleged agree- 
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ment or a demand for damages for 
breach of alleged agreement or a dis¬ 
solution thereof. Also such a plea 
could not be sustained unless obligra- 
tion to pay gas bill was novated or 
extinguished and a conditional obli¬ 
gation substituted for it, and, there 
being no allegations indicating that 
•parties to agreement Intended to ex¬ 
tinguish or impair unconditional ob- 
ligratton of the defendant to pay 
past-due gas bill, ^novation” was not 
shown.—Arkansas Louisiana Gas Co, 
V. R. O. Roy & Co., 198 So. 768, 196 
La. 121. 

XTnder gtta purchase coiLtraot pro¬ 
viding that gas company should pay 
plaintiffs one eighth of proceeds of 
sale of a minimum amount of gas 
per day, and that if company look 
less than the minimum, grtis taken 
from plaintiffs* leases would he ap¬ 
plied on the minimum, fact that dur¬ 
ing entire period of contract com¬ 
pany had paid plaintiffs for a great 
deal more gas than it had taken 
from their leases did not authorize 
crediting the excess taken during 
the period as below the minimum, 
the contract contemplating a cur¬ 
rent adjustment.—Durn v. RepubUc 
Natural Gas Co., C.O.A.Tex,, 124 F. 
2d 128, certiorari denied 62 S.Ct. 91'5, 
315 U.S. 821, 86 L.Bd. 1218. 

3&r Mich.—•Williams v. Mutual Gas 
Co., 18 N.W. 236, 62 Mich. 499, 50 
Am.R. 266. 

Pa.—Chamberlain v. Summit Gas Co., 
3 Pennyp. 261. 

28 C.J. p 584 note 54. 

36. Ga—Snow*s Laundry & Dry 
Cleaning Co. v. Georgia Power Co., 
6 5.E.2d 159, 61 GaApp. 402. 

37- Ala—^Birmingham R., Light & 
Power Co. v. Pratt, 65 So. 533, 187 
Ala 511, L.R.A.1916A 1208, deny¬ 
ing certiorari 10 AlaApp. 273, 64 
So. 510. 
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relieved from liability because he sublets the prem¬ 
ises where the meter is located, with the consent of 
the gas company.38 

As a basis for determining the sum to be charged 
for gas it is essential to ascertain with reasonable 
certainty the quantity of gas consumed.^® This is 
usually done by means of gas meters^^ Since de¬ 
livery of gas takes place when it passes through the 
meter, the gas company is entitled to charge the 
customer for the amount thus delivered and regis¬ 
tered, assuming that the meter is not defective so as 
to register an excessive amount.'*^ Conversely, the 
company can charge only for the quantity it actu¬ 
ally furnishes and it has been held that a gas 
company’s meter, even after being tested and in¬ 
spected according to law, is not conclusive on the 
question of the quantity of gas consumed and 
charged for, but may be contested by other reliable 
lestimony.'^s without the company’s connivance 
or fault, gas delivered to a consumer is subsequently 
diverted from the consumer’s premises so that a 
third person in fact obtains the use thereof, the con¬ 
sumer is nevertheless liable therefor, and, if pay¬ 
ment has been made, he is not entitled to recover it 
back.^^ Recovery cannot be had for gas wrongfully 
taken until it is established that some was so tak- 
en.45 

A contract for the sale of gas may be implied 


from the acceptance and use of gas furnished un¬ 
der circumstances giving rise to the implication of 
a promise to pay therefor.^^ Where the court di¬ 
rected the receiver for a gas company to charge an 
increased price to distributing companies, and where 
such companies, with notice of the finality of the 
rates fixed, refused to pay the increased price, the 
receiver was entitled to recover on an implied con¬ 
tract for the gas thereafter furnished, for which he 
received and retained payment at the former price.^*^ 

Municipality, Where a municipal corporation is 
under a contract with a gas company for a supply 
of gas, it is bound to pay the contract price for the 
gas furnished,^® provided the liability is one which 
the municipality is authorized by law to incur>^ 
Unless the charter of the company imposes the duty 
of furnishing gas to the municipality free of charge, 
in the absence of a contract a municipal corpora¬ 
tion is bound to pay a reasonable price for gas fur¬ 
nished to it by a gas company ;50 and the same is 
true in the case of an invalid contract,5^ or a con¬ 
tract which contains no stipulation fixing the price 
to be charged for gas.52 A declaration by the mu¬ 
nicipality that it will not perform its part of the 
contract does not rescind the contract, but is a 
breach of it, for which the gas company may recov¬ 
er damages nor will the inability of the corpora¬ 
tion to pay for the gas furnished,54 or the ex- 


Ala.—Pratt v. Birmingham TL, 
Light & Power Co., 68 So. 151, 191 
Ala. 63S. 

39. N.J.—^Public Serv. Gas Co. v. 
Newark. 98 A. 404, 86 N.J.Eq. 384. 

28 CJ. p 587 note 76. 

Failure to install meter 
Where, under contract for gas pro¬ 
duced by oil well, purchaser was to 
furnish meter to measure It, which 
he failed to do, recovery based on 
charges for one third cf lowest esti¬ 
mates as to what well was produc¬ 
ing could not be objected to by pur¬ 
chaser. Under such a contract the 
purchaser was responsible for gas 
wasted, as well as for that actually 
resold to his customers. Where the 
purchaser resold to corporation or¬ 
ganized by him, he was directly re¬ 
sponsible to seller for gas used, as 
against contention that seller's rem¬ 
edy was against such corporation.— 
Darnell v. Johnston, 272 S.W. 381, 
209 Ky. 95. 

40. N.J.—^Public Serv. Gas Co. v. 
Newark, 98 A. 404, 86 N.J.Eq, 384 
—Public Serv. Corp. v. American 
Lighting Co., 67 A. 482. 67 N.J.Eq. 
122 . 

41- Mo.—Chouteau v. St Louis Gas- 
Light Co., 47 Mo.App. 326. 

49. Ky,—Louisville Gas Co. v. I>u- 


laney, 38 S.W. 703, 100 Ky. 405, 
18 Ky.L. 88 L.II.A. 125. 

43- N.Y.—^Tarrytown & Irvington 
Union Gaslight Co. v. Bird, 19 N. 
T.S. 9S8--SIckles v. Manhattan 
Gas Light Co„ 66 How.Pr. 814. 

28 C.J. p 588 note 82. 

44. Mo.—Chouteau v. St. Louis Gas- 
Light Co.. 47 Mo.App. 326. 

45. Ind,—Palmer Steel & Iron Co. v. 
Heat, Light & Power Co., 66 N.B. 
690, i60 Ind. 232. 

46. OkL—Pine v. Independent Nat¬ 
ural Gas Co., 74 P.2d 935, 181 Okl. 
495. 

47- U.S.—^Landon v. Kansas City 
Gas Co., C.C,A,Kan., 10 F.2d 263, 
reversing, D.C., 300 F. 351. 
ApplioatioiL to shut off gas 

Receiver, whose previous applica¬ 
tion for permission to shut off gas 
to consumers refusing to pay in¬ 
creased rates was refused, was held 
entitled to recover on Implied con¬ 
tract without renewing application, 
and the court's prior refusal of the 
application was not waiver or es¬ 
toppel, available against receiver.— 
Landon v. Kansas City Gas Co., su¬ 
pra. 

Knowledge of powers 
Customer dealing with receiver 
was bound by knowledge of law lim¬ 


iting powers.—Landon v. Kansas City 

Gas Co., supra. 

48. Neb.—^Nebraska City v. Nebras¬ 
ka City Hydraulic Gas-Light & 
Coke Co., 2 N.W. 870, 9 Neb. 339. 

28 C.J. p 587 note 59. 

49. N.Y.—Harlem Gaslight Co. v. 
New York, 33 N.Y. 309, affirming 
26 N.Y.Super. 100. 

50. Cal.—San Francisco Gas Co. v. 
San Francisco, 9 Cal. 453. 

N.Y.—^Harlem Gaslight Co. v. New 
York, 33 N.Y. 309, affirming 26 N. 
Y.Super. 100. 

Ohio.—Cincinnati Gas-Light & Coke 
Co. V. Avondale, 1 N.B. 527, 43 Ohio 
St. 267. 

51. N.Y.—^Harlem Gaslight Co. v. 
New York, 33 N.Y. 309, affirming 
26 N.Y.Super. 100. 

Ohio.—Cincinnati Gas-Light & Coke 
Co. v. Avondale, 1 N.B. 627, 43 
Ohio St. 257. 

52. N.Y.—Harlem Gas Light Co. v* 
New York, 26 N.Y.Super. 100, af¬ 
firmed 33 N.Y. 309. 

53. Iowa.—^Davenport Gas Light 8k 
Coke Co. V. City of Davenport, 18 
Iowa 229. 

Neb.—^Nebraska City v. Nebraska 
City Hydraulic Gas Light & Coke 
Co., 2 N.W, 870, 9 Neb. 339. 

28 C.J. p 687 note 66. 

54. Iowa.—Davenport Gas Light A 
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haustion of an appropriation,®^ or an illegal promise 
to pay for the gas out of a particular fund devoted 
by law to another purpose,®® defeat an action 
against it on the contract. The requirements of a 
city charter providing the mode of contracting by 
the city, and relating to management, control, and 
manner of disbursing the funds of the city, have no 
application to a claim for gas furnished to the city 
as an ordinary patron of the gas company.®'^ The 
corporation cannot avoid payment for the gas on 
the ground that the works at which it is manufac¬ 
tured are a nuisance, when such works have never 
been, in the proper manner, declared a nuisance.®® 
A contract made by a city vrith a gas company, for 
lighting its public buildings and streets with gas 
during a particular year, is not in its nature a con¬ 
tinuing one, so as to fix the measure of compensa¬ 
tion for a subsequent use during another year.®® 
Under a statute imposing a tax on illuminating gas, 
a gas company is authorized to charge against a 
municipality to which gas is furnished the tax im¬ 
posed in addition to the contract price;®® but this 
does not make a municipal corporation liable for a 
tax in a case where a gas company has, for a val¬ 
uable consideration, contracted to furnish the cor¬ 
poration with gas free of charge.®^ 

In some instances gas companies are bound by 
charter or contract to furnish gas to municipalities 
free of charge in consideration of the privilege of 
using the streets.®^ Where such a contract was 
voluntarily entered into and carried out for a long 
period of years, the successor of the original com¬ 
pany which was a party to the contract is without 
standing to refuse further to perfoim its obliga¬ 
tions thereimder, on the ground of want of consid¬ 
eration.®® 

To entitle a gas company to recover from a city 


for breach of contract whereby the city agreed to 
buy a certain amount of gas per year, it was not 
necessary for the company to establish a market val¬ 
ue for gas.®^ 

I 36 . - Recovery Back of Amount in Ex¬ 

cess of Legal Rate 

In the absence of circumstances barring the recovery 
of voluntary payments, charges for gas in excess of that 
which the company has a right to charge may be recov¬ 
ered back from the company. 

Charges for gas in excess of that which the gas 
company has a right to charge may be recovered 
back from the gas company,®® in the absence of cir¬ 
cumstances barring the right to recover voluntary 
payments, as discussed in the C.J.S. title Pa 3 rment 
§ 133, also 48 C.J. p 734 notes 6, 7. Where a stat¬ 
ute or ordinance provides that a gas company shall 
not charge consumers more than a certain rate, pay¬ 
ment by a private consumer of a charge in excess 
of such rate, but in ignorance of that fact, may be 
recovered, although no right of action is declared in 
his favor, and although the consumer is negligent in 
not ascertaining the fact that the charge was ex¬ 
cessive.®® Where a contract for the supply of gas 
is made in the name of a city for its own benefit, 
and for the benefit of private consumers, the city 
may sue to recover overcharges, for its own bene¬ 
fit, and a gas consumer may sue for his benefit; but 
neither can sue for the benefit of the other.®*^ 
Where a consumer and a gas company lawfully con¬ 
tract as to gas rates, and the consumer voluntarily 
pays the contract rate knowing that others pay a 
lower rate, he cannot recover the excess paid by 
him.®® Money voluntarily paid in excess of the 
proper rate under a contract cannot be recovered 
back if it was paid under a mistake of fact caused 
by the neglect of a legal duty on the part of the 


Coke Co. V. City of Davenport, 13 i 
Iowa 229. 

56. N.Y.—New York Mut. Gas-Light 
Co. V. New York, 49 How-Pr. 227. 

56. Neb.—Nebraska City v. Nebras¬ 
ka City Hydraulic Gas-Light & 
Coke Co., 2 N.W. 870. 9 Neb. 339. 

28 C.J. p 587 note 68. 

67- Okl.—City of Tulsa v- Oklahoma 
Natural Gas Co., 252 P. 481, 133 
Okl. 176. 

sa loweu—Davenport Gas Light & 
Coke Co. V. City of Davenport, 13 
Iowa 229. 

59b N.Y.—Harlem Gaslight Co. v. 
New York, S3 N.Y. 309, affirming 
26 N.Y.Super. 100. 

ea Mo.—Louis Gas Light Co. v. 
St. Louis, '84 Mo. 202, affirming 11 
Mo.App. 55. 

NLYw^-Harlem Gaslight Co. v. New 


York, 33 N.Y, 309, affirming 26 N. 
Y. Super. 100. 

61. V.S .—Pittsburgh Gas Co. v. City 
of Pittsburgh, Pa., 101 U.S. 219, 25 
L.£3d. 789. 

62. Pa.—^Pittsburg^ v. Dqultable 
Gas Co., 100 A. 1049, 256 Pa. 492. 

28 C.J. p 687 note 74. 

63. Pa.—^Vernon Tp. v. United Nat¬ 
ural Gas Co., 100 A. 1007, 256 Pa. 
435. 

64. Kan.—LaHarpe Fuel Co. v. City 
of lola, 105 P.2d 900, 152 Kan. 445. 

65. Bate dependent on chavges else, 
where 

Where utility supplying gas to 
Covington agreed that if gas rates 
were reduced in Cincinnati, like re¬ 
duction would be made for Coving-, 
ton, Covington could recover from 
utility difCerence In rate charged | 
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Cincinnati, resulting from utility 
granting refund to consumers of Cin¬ 
cinnati pursuant to compromise of 
rate controversy, notwithstanding 
amount paid In compromise was not 
determined by ascertainment of prop¬ 
er interim rate, but was fixed ar¬ 
bitrarily and distributed among con¬ 
sumers proportionately to their con¬ 
sumption.—Union Light, Heat & 
Power Co. v. City of Covington, 139 
S.W.2d 64, '282 Ky. 668. 

66- Mich.—^Pingree v. Mutual Gas 
Co., 65 N.W. 6, 107 Mich. 156. 

28 C.J. p 588 note 87. 

67. Ky.—^Newport v. Mimicipal 
Light Co., 146 S.W. 1107, 147 Ky. 
776. 

68. OkL—Shaffer Oil & Refining Co. 
V. Creek County Gas Co., 246 P. 
630, 114 OkL 258. 
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consumer.®^ Where the gas company threatened to 
shut off the supply of gas if the consumer did not 
pay an increased rate without protest, money paid 
without protest in order to obtain the necessary 
service was not voluntarily paid, as regards the con¬ 
sumer’s right to recover back the excessive pay¬ 
ments,^® A consumer cannot recover back payments 
for gas where he was merely charged the legal rate 
and the gas company was guilty of no discrimina¬ 
tional 

Interest on overcharges may be allowed from the 
date when refunds on overcharges become due.^^ 

Qiiality of gas. The maximum rate which a gas 
company is authorized to charge is based on the con¬ 
dition that it shall render efficient service, which 
includes volume of gas, gas pressure, and adequate 
supply and quality of gasJ^ Where a local distrib¬ 
uting company was required to refund money to 
consumers because of the inferior quality of the gas 
sold, the pipe line company supplying the distribut¬ 
ing company with such inferior gas should be re¬ 


§ 37 

quired to refund a like amount to the distributing 
company.^^ 

§ 37. Rent of Meter 

In the absence of a statutory prohibition of such a 
charge, a gas company furnishing gas meters has che 
right to charge a reasonable rental therefor. 

In the absence of a statute expressly prohibiting 
it,76 a gas company furnishing gas meters ordinarily 
has the right to charge a reasonable rental there¬ 
for,*^® subject to legislative control,'^’^ provided such 
charge is not discriminatory^8 and is not violative 
of any statute or contract fixing a maximum price 
for gas.*^® In other words, where a maximum price 
at which gas will be furnished is fixed or agreed 
on, such price may not be increased through the 
addition of a meter rental or other device or sub¬ 
terfuge for increasing the compensation stipulated.®® 
Evidence of usage to charge meter rent is not ad¬ 
missible to show that such was the intention of the 
parties, where such usage is inconsistent with the 
contract-®^ 


69. Prevailing price 
Where by written contract the 
price to be paid for natural gas de¬ 
livered at Sapulpa for a term of 
years was made contingent on the 
prevailing price In the Sapulpa field 
at the beginning of the period. It was 
the legal duty of the purchaser to 
know, or ascertain, the prevailing 
price in the Sapulpa field at the time. 
—^Bartlett v. Liberty Glass Co., 253 
P. 997, 124 OkL 104. 

70l Ark.—Arkansas Natural Gas Co. 
V. Norton Co.. 263 S.W. 775, 165 
Ark. 172. 

TL Tex.—Wolf V. United Gas Public 
Service Co.. Civ.App., 77 S.W.2d 
1091, error dismissed. 

72. U.S.—City of Texarkana v, Ar¬ 
kansas Louisiana Gas Co., C.C.A. 
Tex., 118 P.2d 289, certiorari grant¬ 
ed 62 S.Ct 76, 314 U.S. 591, 86 L. 
lid. 477, and vacated on stipula¬ 
tions 62 S.Ct. 579, 315 U.S. 780, 86 
L.Ed. 1188. 

78. Okl.—Oklahoma Natural Gas Co. 
V. Corporation Commission of Ok¬ 
lahoma, 237 P. 838, 111 Okl. 6, cer¬ 
tiorari denied Phillips v. State of 
Oklahoma, 48 S.Ct. 32, 275 U.S. 489, 
72 LEd. 388, and followed in Shaw¬ 
nee Gas & Electric Co. v. State of 
Oklahoma, 237 P. 844, 111 Okl. 13. 

74. Statute not changing rule 

Pipe line company purchasing nat¬ 
ural gas for sale is not relieved of lia¬ 
bility to refund or rebate amount of 
loss suffered by distributing company 
due to delivery of inferior quality of 
gas, notwithstanding Comp.St.l921 S 
7924, requires purchase from produc- 
•ers ratably, since adequate provision 


is made by that section to relieve 
company from duty to purchase in¬ 
ferior gas.—Oklahoma Natural Gas 
Co. V. Corporation Commission of 
Oklahoma, 237 P. 838, 111 Okl. 6, cer¬ 
tiorari denied Phillips v. State of 
Oklahoma, 48 S.Ct. 32, 276 U.S. 489, 
72 L.Ed. 388, and followed in Shaw¬ 
nee Gas & Electric Co. v. State of 
Oklahoma, 237 P. 844, 111 Okl. 13. 

75. N.T,—^Buffalo v. Buffalo Gas Co., 

80 N.T.S. 1093, 81 App.Dlv. 605. 

28 C.J. p 588 note 94. 

Cost of installation and r^air of 
meters Is not rent, and a service 
charge based in part on such charges 
is not within the statutory prohibi¬ 
tion, notwithstanding the company 
would remove the meter If the pay¬ 
ment were not made. The fact that 
the company distributes the cost of 
installing and repairing its meters 
equally among all consumers, in¬ 
stead of charging each consumer for 
the service rendered him, does not 
make such charge a rent of meters.— 
City of Rochester v. Rochester Gas 
& Electric Corporation, 134 N.E. 828, 
233 N.Y. 39, reversing 191 N.Y.S. 
919, 199 App.Div. 944. 

Service charge 

(1) Although a service charge by 
a gas corporation, however small, 
might be a charge for meter rent if 
imposed with that intention, the 
measure of the charge and the mode 
of computation are relevant consid¬ 
erations in determining whether a 
service charge ostensibly for a dif¬ 
ferent purpose is naerely rent in dis¬ 
guise.—City of Rochester v. Roches¬ 
ter Gas & Electric Corporation, su¬ 
pra. 


(2) Service charge held not invalid 
as an Indirect rent.—^Town of North 
Hempstead v. Public Service Corpo¬ 
ration of Long: Island, 191 N.Y.S. 394, 
199 App.Div. 189, affirming 190 N.Y. 
S. 794. 116 Misc. 585. 

76. Cal.—Smith v. Capital Gas Co., 
64 P. 268, 132 Cal. 209, 54 L.R.A. 
769. 

Mo.—State v, Sedalla Gas Light Co., 
34 Mo.App. 501. 

Amendment of franchise ordinance 
Since there is no statutory provi¬ 
sion prohibiting a gas company, when 
authorized by its contract, from 
charging a meter rent in addition 
to the other charges, a town can 
amend a gas franchise ordinance so 
as expressly to permit the meter 
charge.—Johnson County Gas Co. v. 
Stafford. 248 S,W. 515, 198 Ky. 208. 

77. Ohio.—State v. Columhus Gas 
Light & Coke Co., 34 Ohio St. 672, 
32 Am.R. 390. 

78. CaL—Smith v. Capital Gas Co., 
64 P. 258, 132 CaL 209, 54 L.R.A. 
769. 

Mo.—State v. Sedalia Gas Light Co„ 
34 Mo.App. 501. 

79- Ala.—^Montgomery Light & Wa¬ 
ter Power Co. v. Watts, 51 So. 726, 
165 Ala. 370, 188 Aiu.S.R. 71, 26 L. 
R.A.,N.S., 1109. 

28 aj. p 588 note 98. 

Sa Ohio.—Lima v. PubUc Utilities 
Commn., 126 N.E. 318, 100 Ohio St. 
416. 

28 C.J. p 688 note 99. 

81. Ky.—Capital Gas & Electric 
Light Co. V. Gaines. 49 S.W. 462, 
20 Ky.Ii. 1464. 
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V. INJUBIES INCIDENT TO CONSTEUCTION OR OPERATION OF GAS WORKS 


§ 38 


§ 38. In. General 

A gas company is required to exercise ordinary care 
and prudence in the construction of Its works and in the 
conduct of its entire business so as not to endanger life 
and property; and, if it fails in this respect, and as a 
result of Its negligence injury happens to the person or 
property of another who is not guilty of contributory 
negligence, It will be liable In damages therefor. In an 
action against the company for damages, general rules 
of procedure apply. 

The obligation resting on a gas company requires 
the exercise of ordinary care and prudence in the 
construction of its works and in the conduct of its 
entire business, so as not to endanger life and prop- 
erty.S2 Thus employees of a gas company entering 
on the premises of another on business of the com¬ 
pany are bound to use due care to avoid injuring the 
owner^s ^ho is entitled to rely on the use of such 
care.24 The fact that a service pipe is owned by the 
consumer does not relieve the gas company from ex¬ 
ercising such control over it as may be necessary to 
prevent an accident, but the gas company is under 
no duty to apprise the consumer of the fact that an 
exposed service pipe is in danger of freezing, and, 
where the damage arises not out of the dangerous 
character of the gas, but from freezing of the serv¬ 
ice pipe owned by the consumer because it was im¬ 
properly protected against cold weather, the gas 
company is not liable.25 If the company fails to 
exercise the care required by law, and as a result 
of its negligence injury happens to the person or 
property of another, it will, in the absence of con¬ 


tributory negligence on the part of the person in¬ 
jured, be liable in damages therefor,^® but contrib¬ 
utory negligence will bar recovery.27 The rule that 
negligence must be predicated on the existence of 
a dangerous condition actually known, or on the ex¬ 
istence of such a condition for such a period of time 
that failure to discover and remedy it raises an is¬ 
sue of negligence, is applicable to a gas company.^S 
A gas company is not liable for illness allegedly sus¬ 
tained because of delay in installing a gas meter, 
unless it was guilty of negligence proximately caus¬ 
ing the injury.22 

In an action for negligence in adjusting a gas 
heating system resulting in the freezing and burst¬ 
ing of water pipes in plaintiffs house, the res ipsa 
loquitur doctrine is not applicable where the gas 
company did not have exclusive management or 
control of the instrumentality producing the dam- 

age.22 

In an action against a gas company for illness 
allegedly sustained because of delay in installing a 
gas meter, the burden is on plaintiff to show negli¬ 
gence, and that such negligence was the proximate 
cause of the injury. Where from the evidence it 
could not be determined whether plaintiffs illness 
resulted from the negligence alleged or from some 
other cause, recovery will be denied.2i In an ac¬ 
tion for injury causd by a fire allegedly resulting in 
consequence of escape from the premises of a gas 
company of oil or tar used in the manufacture of 


83. U.S.—^Port Smith Gas Co. v. 

Cloud, C.C.A,Ark., 76 P,2d 413. 

Ga.—Bray v. Atlanta Gas Light Co., 
16S S.E. 96, 46 Ga.App. 629, citing 
Ck)xpii8 Juris 
28 O.J. p 589 note 2. 

Gas works as nuisance see the O.J.S. 
title Nuisances § 68, also 46 C.J. p 
710 note 43—p 711 note 57, 
XnstaJlatioii of heater 

One who for a valuable considera¬ 
tion Installs a ''dangerous instru¬ 
mentality," such as a gas heater, is 
in such installation charged by law 
with knowledge of particular dan¬ 
gers characteristic of Instrumentali¬ 
ty and of manner and means by 
which the dangers are likely to 
eventuate into actual harm, and with 
the duty to use that degree of care 
which is commensurate with the dan¬ 
ger to guard or Insulate against it. 
When the installation is in a struc¬ 
ture which is being erected by an¬ 
other contractor, and the work done 
or being done by that contractor near 
the heater Is such as to make the ^ 
situatio?^ appear dangerous, the in- 
stfiUler^must infonn owner that work 
as done or being done by contractor 


will cause heater to become danger¬ 
ous, and, if installer fails so to fore¬ 
warn, he will be liable for conse¬ 
quent damage to same extent as if 
he had done the work which brought 
about dangerous situation.—^Ameri¬ 
can Heating & Plumbing CJo. v. 
Grimes, 4 So.2d 890, 192 Miss. 125. 

83. Conn.—^Hayes v. New Britain 
Gas Light Co., 185 A. 170, 121 
Conn. 356. 

84. Conn:—^Hayes v. New Britain 
Gas Light Co., supra. 

Mo.—Slack V. Kansas City Gas Co., 
120 S,W.2d 70, 23S Mo-App. 306. 
AssTunptloiL Of risk 

Tenant does not assume risk of gas 
company's negligence In laying pipe 
on flight of steps leading to fiiouse.— 
Brashear v. Missouri Power & Light 
Co.. 49 S.W,2d 639, 226 Mo.App. 1160. 

85- La.—Bizet v. Southern Cities 
Distributing Co., 138 So. 869, 173 
lA. 877. 

88. La.—^Koch v. Southern Cities 
Distributing Co., 138 So. 178, 18 
La.App. 664. 

Miss.—^American Heating & Plumb¬ 
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ing Co. V. Grimes, 4 So.2d 890, 192 
Miss. 125. 

28 C.J. p 589 note 3. 

Negligent looaition of regnlator 

Fact that gas regulator, negligent 
placing of which was proximate 
cause of Injury, was located on serv¬ 
ice line and on land of consumer, 
did not relieve gas company from 
liability for injury resulting from 
Its negligent location.—Carlisle v. 
Union Public Service Co., 21 P.2d 395, 
137 Kan. 636. 

87. Ark.—^Twin City Pipe Line Co. v. 
Butler, 156 S.W 2d 322, 203 Ark, 
240—Arkansas Natural Gas Corpo¬ 
ration V. Browne, 85 S.W.2d 831, 
191 Ark. 1152. 

B8. Tex.—^Lone Star Gas Co. v. Bal¬ 
lard, Civ.App., 138 S.W.2d 633, error 
refused. 

89. U.S.—Port Smith Gas Co. v. 

Cloud, C.C.A.Ark., 75 P.2d 413. 

98. Mo.—^Brown v. St. Louis County 
Gas Co„ App., 131 S.W’'.2d 364. 

81- U.S.—Port Smith Gas Co. v, 

. Cloud, O.G.A.Ark., 75 F.2d 413. 
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gas, the burden is on plaintiff to prove his own due 
care, that the oil or tar was a contributing cause of 
the fire, and that such substance escaped from de¬ 
fendant’s premises through negligence.^2 

In an action against a gas company for damages 
for injuries incident to the construction or opera¬ 
tion of its works, where the evidence is conflicting, 
it is for the jury to determine questions of fact, such 
as whether the company exercised the care required 
by law, whether the company’s testimony explain¬ 
ing its conduct was sufficient to overcome a pre¬ 
sumption raised by the doctrine of res ipsa loqui¬ 
tur,®^ or whether plaintiff contributed to his injury 
by negligence on his own part;®5 also, whether a 
fire which injured plaintiff’s property was built by 
the gas company’s employee, whether the employee 
was acting within the scope of his emplo 3 rment, 
and whether he was negligent therein.®® Where a 
charge of general negligence in a petition is fol¬ 
lowed by a specific charge that a gas pipe was neg¬ 
ligently and carelessly placed and maintained, the 
latter charge must be proved to make a case for 
the jury.®*^ 

An instruction to find for plaintiff if her tripping 
over a gas pipe was due to defendant’s negligence 
in laying the pipe is erroneous as a roving commis¬ 
sion to the jury,®® 


§ 39 

§ 39. Obstructions or Excavations in Street 
or Highway 

The use of a street or highway by a gas company 
In constructing and operating Its works must be con¬ 
sistent with the continued use thereof by all persons ex¬ 
ercising ordinary care, and, for any Injury proximately 
resulting from its negligence, the company will gen¬ 
erally be liable. In an action against the company for 
damages based on negligence or nuisance, general rules 
of procedure apply. 

The use of a street or highway by a gas company 
in constructing and operating its works must be con¬ 
sistent with the continued use thereof as a passage¬ 
way by all persons exercising ordinary' care; and 
for any injury resulting from its negligence to a 
traveler on such street or highway the company will 
as a general rule be liable,®® nor is liability depend¬ 
ent on title to the property constituting the hazard.^ 
Possession by a gas company of a license to lay its 
pipes in a street, and to dig a trench therefor, does 
not exempt it from the duty of taking proper pre¬ 
cautions to prevent injury therefrom to persons us¬ 
ing the street.® It is negligence to lay a gas pipe on 
the surface of a highway, and the company main¬ 
taining it is liable for an injury resulting there¬ 
from.® Such construction is not only negligence, but 
it is a wrong which renders the company liable with¬ 
out proof of negligence.^ So a gas company is lia¬ 
ble in damages for special injury resulting to an in- 


S2. Me.—Freeport Sulphur Co. v. 
Portland Gas Light Co., 198 A. 606, 
135 Me. 40S. 

93. Ark.—^Arkansas-Louislana Gas 
Co. V. Pfeifer, 129 S.W.2d 236, 198 
Ark. 529. 

Conn.—^Hayes v. New Britain Gas 
Light Co., 186 A. 170, 121 Conn. 
366. 

Mo.—Slack V. Kansas City Gas Co., 
120 S.W.2d 70. 233 Mo.App. 306. 
Bvidenoe held insnfiloieiLt 

(1> To present a Jury question in 
action for destruction hy fire of 
wharf and property on or near the 
wharf.—^Preei>ort Sulphur Co. v. 
Portland Gas Light Co., 198 A. 606, 
136 Me. 408. 

(2) To raise Jury question as to 
negligence of corporation in not dis¬ 
covering dangerous condition before 
accident.—Lone Star Gsus Co. v. Bal¬ 
lard, Tex.Civ.App., 138 S.W.2d 633, 
error refused. 

94. IlL—Smith v. Illinois Power & 
Light Corporation, 17 N.BL2d 632, 
297 IlLApp. 358. 

95. Ark.—^Arkansas-Loulsiana Gas 

Co. V. Pfeifer, 129 S.W.2d 235, 198 
Ark. 629. 

Conn.—^Hayes v. New Britain Gas 
I4ght Co., 186 A. 170, 121 Cozm. 
356. 

-IlL—Smith V. Illinois Power & Light 


Corporation, 17 N.B.2d 632, 297 Ill. 
App. 368. 

Mo.—Slack V. Kansas City Gas Co., 
120 S.W.2d 70, 233 Mo.App. 306— 
Brashear v. Missouri Power & 
Light Co., 49 S.W.2d 839, 226 Mo. 
App. 1160. 

98. Ky.—^Warfield Natural Gas Co. 
V. Ward, 72 S.W.2d 464, 264 Ky. 
764, 

97- Mo.—^Brashear v. Missouri Pow¬ 
er & Light Co., 49 S.W.2d 639, 226 
Mo.App. 1160. 

93. Mo.—^Brashear v. Missouri Pow¬ 
er & Light Co., supra. 

99- Mo.—Sudduth V. Kansas City 
Gas Co.. 123 S.W.2d 689, 234 Mo. 
App. 627, certiorari quashed State 
ex rel. Kansas City Gas Co. v. 
Shaln, 132 S.W.2d 1016, 346 Mo. 

233. 

Okl.—Oklahoma Natural Gas Co. v. 
Smith, 119 P.2d 844, 189 Okl. 890— 
Oklahoma Natural Gas Corporation 
V. Harmon, 66 P.2d 898, 176 Okl. 
692—Robinson Oil Corporation v. 
Davis, 43 P.2d 754, 757, 171 Okl, 
657, quoting Corpus Juris. 

Tenn.—^Pey v. Nashville Gas & Heat¬ 
ing Co., 64 S.W.2d 61, 16 Tenn,App. 

234. 

28 C.J. p 689 note 5. 

727. 


Duty of employee 

A gas companv*s foreman super¬ 
vising laying of pipe in street in city 
in Arkansas was bound to take no¬ 
tice that pedestrians were constantly 
using street and might be injured by 
reason of a sunken place being left 
therein by gas company's employees 
after laying of pipe.—^Hoge v. Port 
Smith Gas Co., D.C.Ark., 37 P.Supp. 
71. 

Ditoh alongside road in which gas 
company placed obstruction damag¬ 
ing plalntlfTs automobile, where 
worked by supervisors as part of 
road, was Included in public road.— 
Blassotti V. Greensboro Gas Co., 162 
A. 178, 105 PjuSuper. 403. 

la OkL—Oklahoma Natural Gas 
Corporation v. Harmon, 56 P.2d 
896, 176 OkL 692. 

2. Ky.—Endicott v, Triple-State 
Natural Gas & Oil Co., 76 S.W. 616, 
26 Ky.L. 862. 

Okl.—^Robinson Oil Corporation v. 
Davis, 43 P.2d 764, 757, 171 Okh 
657, quoting Corpus Juris. 

3. Ind.—^Lebanon Light, Heat & 
Power Co. v. Leap, 39 N.E. 57, 139 
Ind. 443, 29 L.R.A. 342. 

28 C.J. p 689 note 7. 

4. K an.—Carlson v. Mid-Continent 
Dev. Co., 173 P. 910, 103 Kan. 464. 
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dividual where the company, after laying its pipes 
in the streets of a city, fails to restore the streets 
to a safe condition,® and leaves therein obstructions 
to traffic,® or excavations, improperly filled up*^ or 
unguarded,® or, as shown in the CJ.S, title Nav¬ 
igable Waters § 43, also 45 CJ. p 468 note 78, where 
it lays its pipes in a navigable river in such a way 
as to obstruct navigation; and it cannot avoid the 
consequences of its negligence by showing that it 
contracted with others to perform the duty,® or that 
the city consented to the work^® or approved and ac¬ 
cepted it^^ and neglected thereafter an alleged duty 
properly to care for the situation.^^ Furthermore, 
wffiere liability for damages resulting from excava¬ 
tions is imposed on the gas company by statute, the 
municipality cannot relieve the company from lia¬ 
bility by ordinance providing that filling and repair¬ 
ing incident to excavations be done by the street 
commissioner,^® particularly where the provisions of 
the ordinance were not insisted on and the repair 
was done by the company without any supervision 
by the municipality,the remedy of the company, 
if the ordinance unduly limits its operations, being 
to resist the ordinance.^® The company is not, how¬ 
ever, an insurer against injuries resulting from ob¬ 
structions and excavations,^® but is bound only to 
use ordinary care.^^ The fact that another person 
may also be guilty of negligence does not relieve the 
gas company from liability.^® The doctrine of as¬ 
sumption of risk does not apply to one using the 


streets with as much right there as the gas compa¬ 
ny;^® and he has the right to assume that the em¬ 
ployees of the company will exercise ordinary care, 
and is not bound to anticipate negligence in the ab¬ 
sence of notice or knowledge to the contrary,®® the 
general rule being that one using a city street may 
presume that it is not obstructed.®^ 

Proximate cause. The negligence of the company 
must be the proximate cause of the damage.®® In 
order that negligence may be the proximate cause of 
an injury, it must appear that the injury was the 
natural and probable consequence of the negligence 
or wrongful act, and that it ought to have been fore¬ 
seen in the light of the attending circumstances. It 
is not necessary that the effect of the act or omis¬ 
sion complained of would in all cases, or even ordi¬ 
narily, be to produce the consequences which fol¬ 
lowed, but it is sufficient if it is reasonably to be ap¬ 
prehended that such an injury might thereby occur 
to another while exercising his legal right in an or¬ 
dinarily careful manner;®® or, in other words, if the 
act or omission is one which the company ought, 
in the exercise of ordinary care, to have anticipat¬ 
ed was likely to result in injury to others, then, in 
the absence of any intervening cause,®^ it is liable 
for any injury proximately resulting therefrom, al¬ 
though it might not have foreseen the particular in¬ 
jury which did happen.®® Proximate cause does not 
necessarily imply closeness or nearness in point of 
time or physical sequence of events, but rather close- 


5. N.T.—^McCamus v. Citizens’ Gas 
Light Co., 40 Barb. 380. • 

O. Ho.—Sudduth t. Kansas City Gas 
Co., 123 S.W.2d 589, 234 Mo.App. 
527, certiorari quashed State ex 
reL Kansas City Gas Co. v. Shain, 
132 S.W.2d 1015, 345 Ho. 233. 

Okl.—Oklahoma Natural Gas Co. v. 
Smith, 119 P.2d S44, 189 Okl. 690 
—Oklahoma Natural Gas Corpora¬ 
tion V. Harmon, 56 P.2d 896, 176 
OkL 592. 

28 C.J. p 589 note 10. 

7. D.C.—Dillon V. Washington Gas 
Light Co., 8 D.a 626. 

& Ark.—^Helena Gas Co. v. Rogers, 
147 S.W. 473, 194 Ark. 59. 

28 C.J. p 589 note 12. 

9. N.T.—McCamus v. Citizens’ Gas 
Light Co„ 40 Barb. 380. 

la Ill.—^Perry v. People’s Gas Light 
& Coke Co., 119 IU.APP. 389. 

N.T.—^McCamus v. Citizens’ Gas 
Light Co., 40 Barb. 380. 

; Bxeaivailon lielA not work of inter¬ 
loper where gas company obtained 
permission from city in accordance 
with statute.—Emerson v. Twin State 
Gas Sc Electric Co., 174 A. 779, 87 
N.*0[: 108. ’ 


IL D.C.—^Dillon v. Washington Gas 
Light Co., 8 D.C. 626. 

N.H,—^Emerson v. Twin State Gas & 
Electric Co., 174 A. 779, 87 N.H. 
108. 

28 C.J. p 589 note 16. 

IS. N.H—^Emerson v. Twin State 
Gas & Electric Co., supra. 

13. N.H.—^Emerson v. Twin State 
Gas & Electric Co., supra. 

14. N.H.—Emerson v. Twin State 
Gas & Electric Co., supra. 

15. N.BC.—Emerson v. Twin State 
Gas & Electric Co., supra. 

16- Ark.—^Helena Gas Co. v. Rogers, 
135 S.W. 904, 98 Ark. 413. 

Xnjuzy to telephone lines 

Public utility laying gas main in 
street Is held not liable to telephone 
company where not negligent in not 
locating telephone lines or in not 
avoiding them when discovered.— 
Southern Bell Telephone Sc Telegraph 
Co. V. Williams Bros., La.App., 141 
So. 835, followed in 141 So. 837. 

17- Ark.—Helena Gas Co. v. Rogers, 
135 S.W. 904, 98 Ark. 418. 

28 C.JT. p 589 note 18. 

18. OkL—^Robinson Oil Corx>oration 
V. Davis, 43 P.2d 754, 757, 171 Okl. 
557, quoting Oozpns dTarls. 

m 


Va.—City Gas Co. v. Lawrence, 88 
S.B. 73, 118 Va. 667. 

28 C.J. p 589 note 19. 

19. Tenn.—Fey v. Nashville Gas & 
Heating Co., 64 S.W.2d 61, 16 Tenn. 
App. 234. 

20i. Tenn.—^Pey v. Nashville Gas & 
Heating Co., supra. 

21m La.—^Nolan v. City of Shreve¬ 
port, 7 La.App. 218. 

122. Ky.—^Hargan v. Louisville Gas 
Sc Electric Co., 159 S.W.2d 50, 289 
Ky. 498. 

Puerto Rico.—^Acosta v. Porto Rico 
Gas Co., 7 Puerto Rico Fed. 476. 

Proximate cause generally see the 
C.J.S. title Negligence §S 103-115, 
also 45 CJ. p 897 note 2-p 940 
note 25. 

23. Ark.—^Helena Gas Co. v. Rogers, 
147 S.W. 473, 104 Ark. 69. 

28 C.J. p 589 notes 22-25. 

24. Mo.—O’Hara v. Laclede Gas 
Light Co., 148 S.W. 884, 244 Mo. 
396, reversing 110 S.W. 642, 131 
Mo.App. 428. 

28 CJ. p 590 note 26. 

25. Ark.—^Helena Gas Co. v. Rogers, 
147 S.W. 473, 104 Ark. 69. 

28 CJ. p 590 note 27. 
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ness or nearness in point of causal connection.-® 
Althoug^h a municipal ordinance prohibits the dig¬ 
ging of a trench without a permit, there is no caus¬ 
al connection between the digging of a trench at an 
intersecting street without a permit and an accident 
which occurred near a trench dug in a street with 
the permit of the proper authorities.27 

Contributory negligence on the part of plaintiff 
will bar a recovery as where he rushes over an 
obstruction in a sufficiently lighted street without 
observing it, even though he did so because of an 
emergency not created by any act of defendant.^® 
Pleading, In accordance with the general rules 
applicable in civil actions, one suing for injuries re¬ 
sulting from obstructions or excavations in a street 
or highway must allege the facts constituting his 
cause of action.®® 


Evidence. Under the principles applicable to civ¬ 
il actions generally the evidence must be relevant 
and material.®^ General rules as to weight and suf¬ 
ficiency of the evidence apply.®® In an action based 
on the ground that an excavation in the street con¬ 
stituted a nuisance, the burden is on plaintiff to show' 
that such was the fact, and that the particular dam¬ 
age sustained by plaintiff was caused by the nui¬ 
sance.®® 

Questions for jury. Where the evidence is con¬ 
flicting, it is for the jury to determine questions of 
fact,®^ for example, questions as to how the injury 
occurred,®® whether the gas company exercised the 
care required by law,®® whether its negligence was 
the proximate cause of the injury,®*^ and whether 
plaintiff contributed to his injury by negligence on 
his part.®® So it is for the jury to determine wheth- 


26. Va.—City Gas Co. v. Lawrence, 
8S S.E. 73, 118 Va. 567. 

38 C.J. P 590 note 28. 

27. Mass.—Osborne v. Boston Con¬ 
sol. Gas Co.. 6 N.B.2d 847, 296 
Mass. 441. 

28. Ill.—^Meskimen v. Ambraw Gas 
Co., 173 IlLApp. 171. 

Ky.—^Hargran v. Louisville Gas & 
Electric Co., 159 S.W.2d 60, 289 Ky. 
498. 

N.T.—Duke v. Consolidated Gas Co. 
of New York, 279 N.Y.S. 442, 244 
App.Dlv. 337. 

28 C.J. p 589 note 20. 

Sold not oontribiLto37 negllgrenoe 
Motorist striking: obstruction plac^ 
ed in road was not guilty of contrib¬ 
utory negligence because he used 
road in Question instead of another 
more Improved highway, or because 
he Vas off beaten path in attempt to 
turn around.—Blassotti v. Greens¬ 
boro Gas Co., 162 A. 178. 105 Pa. 
Super. 403. 

28, La.—^Nolan v. City of Shreve¬ 
port, 7 La.App. 218. 

30. AUegatioiis held suflloleiLt to 
show negligence and state cause of 
action.—^Nolan v. City of Shreveport, 
supra. 

31. Cal.—Van Rennes v. Southern 
Counties Gas Co. of Califomici, 
124 P.2d 350, 51 Cal.App.2d 228. 

SvldeiLoe held admissible 

(1> Evidence regarding lof^ation in 
road of valve projection which dam¬ 
aged automobile.—^Blassotti v. 
Greensboro Gas Co., 162 A. 178, 105 
Pa.Super. 403. 

(2) Evidence of impassable condi¬ 
tion of road to explain how motorist 
«ame to be off usually traveled por¬ 
tion in endeavor to turn around when 
striking obstruction in highway.— 
Blassotti V. Greensboro Gas Co., su¬ 
pra. 


32. Evidence hSId sufficient I 

(1) To sustain verdict.—Oklahoma I 
Natural Gas Co. v. Shirley, 123 P.2d I 
669, 190 Okl. 319—Oklahoma Natural 
Gas Co. V. Smith, 119 P.2d 844, 189 
Okl. 844. 

(2) To support finding that gas 

company which dug ditch across 
street and provided passageway only 
in middle of street was negligent in 
failing to provide barriers against 
unsafe passageway along course of 
obstructed sidewalk.—Community 

Natural Gas Co. v. Henley, C.C.A. 
Tex.. 54 F.2d 59. 

(3) To show that public utility 
damaging telephone cables when lay¬ 
ing gas mains in street was not neg¬ 
ligent.—Southern Bell Telephone & 
Telegraph Co. v. Williams Bres., La, 
App., 141 So. 835, followed in 141 
So. 837. 

Svidanoe held insufficient 

(1) To show that defendant main¬ 
tained the line so as to render de¬ 
fendant liable.—^United Carbon Co. v. 
Spence, 148 S.W.2d 1038, 285 Ky. 668. 

(2) To support verdict for pedes¬ 
trian tripping over hoop, or piece of 
screening, while walking alongside 
trench in street made by gas com¬ 
pany.—Osborne v. Boston ConsoL Gas 
Co., 6 N.E.2d 347, 296 Mass. 441. 

(8) To make gas company liable 
for injury to pedestrian by hole in 
sidewalk containing company's shut¬ 
off box.—^Lashure v. East Ohio Gas 
Co., 162 N.B. 41, 119 Ohio St. 9, af¬ 
firming 165 N.E. 805, 31 Ohio App. 
161. 

(4) On which to predicate gas 
compan 3 r's liability for injuries to 
plaintiff.—Community Natural Gas 
Co. V. Henley, Tex.Com.App., 24 S.W. 
2d 10, reversing, Civ.App., 11 S.W.2d 
207. 

33. Mass.—^Bem v. Boston ConsoL 

Gas Co., 39 N.E.2d 576, 310 Mass. 

651. 


1 34. Ark.—Fort Smith Gas Co. v. 
f Lewis. 150 S.W.2d 622, 202 Ark. 

[ 427. 

Tenn.—Pey v. Nashville Gas & Heat¬ 
ing Co., 64 S.W.2d 61, 16 Tenn.App. 
234. 

35. Ark.—Port Smith Gas Co. v. 
Lewis, 150 S.W.2d 622, 202 Ark. 
427. 

36. U.S.—Community Natural Gas 
Co. V. Henley, C.CATex., 64 P.2d 
59. 

Ark.—^Arkansas'Louisiana Gas Co. v. 

Campbell, 156 S.W.2d 265. 

Kan.—^House v. Wichita Gas Co., 20 
P.2d 479, 4S3, 137 Kan. 332, citing 
Gorpus ffTueis. 

Mo.—Sudduth V. Kansas City Gas Co., 
123 S.W.2d 589,. 234 Mo.App. 527 
certiorari quashed State ex rel. 
Kansas City Gas Co. v. Shain, 132 
S.W.2d 1015, 345 Mo. 233. 

N.H.—^Emerson v. Twin State Gas & 
Electric Co., 174 A. 779, 87 N.H. 
108. 

Pa.—^Blassotti v. Greensboro Gas Co., 
162 A. 178, 106 Pa.Super. 408. 
Tenn.—^Pey v. Nashville Gas & Heat¬ 
ing Co., 64 S.W.2d 61, 16 Tenn. 
App. 234. 

Tex.—Community Natural Gas Co. v. 

Allen, Civ.App., 16 S.W.2d 667. 

28 C.J. P 590 note 29. 

P7. Cal.—^Parsell v. San Diego 

Consol. Gas & Electric Co., 106 P. 
2d 935, 41 CaLApp.2d 382. 

28 C.J. p 590 note 30. 

38. Cal.—^Parsell v. San Diego 

Consol. Gas & Electric Co., supra. 
Kan.—^House v. Wichita Gas Co., 20 
P.2d 479, 483, 137 Kan. 332, citing 
Corpus ffnrls. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration v. Harmon, 56 P.2d 896, 176 
Okl. 592. 

Tenn.—^Pey v. Nashville Gas & Heat¬ 
ing Co., 64 S.W.2d 61, 16 TemuApp. 
234. 
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er the place of the accident was of such character 
as to require protection by lights or a watchman.^^ 
Negligence^O or contributory negligence is not a 
question of law to be determined by the court, un¬ 
less, as shown by the evidence, the conduct relied 
on is so clearly and palpably negligent that all rea¬ 
sonable minds would so pronounce it without hesi¬ 
tation or dissent.^^ 

Instructions. The court should correctly instruct 
ihe jury as to the law applicable to the case, grant- 
ing proper requested instructions where their sub¬ 
mission is justified by the evidence,^^ such as in¬ 
structions relating to the duty of the company to 
provide a watchman at the obstruction,^^ and re¬ 
fusing requests for instructions the submission of 
which is not so justified.^^ 

Findings. In an action for damages in vrhich 
plaintiff sought recovery both on the ground of neg¬ 
ligence and on the ground of nuisance, a finding 
that defendant was justified in digging the exca¬ 
vation without a permit, that rain caused it to set¬ 
tle, and that defendant was not negligent, does not 
amount to a finding that a nuisance was not created 
by defendant.^® 


§ 40. Escape or Explosion of Gas 

As respects liability of a gas company, the gas be¬ 
longs to the company until It Is sold through the meter. 
A city cannot, by acquiescence, waive an ordinance re¬ 
quiring filing of a map showing the location of service 
pipes. 

As shown infra §§ 41-48, a gas company is liable 
for its negligence resulting in injury to others by 
reason of the escape or explosion of gas. As re¬ 
spects such liability, the gas belongs to the company 
until it is sold through the meter to the consumer.^^ 
An ordinance requiring that a map showing the lo¬ 
cation of gas service pipes be filed cannot be waived 

by the city’s passive acquiescence.-*7 

I 41. - Nature and Grounds of Liability 

A gas company, by reason of the escape or explosion 
of its gas, is liable only for Its own negligence, and not 
as an Insurer; and contracts limiting liability must be 
strictly construed against the company. 

A gas company is not liable as an insurer for 
injuries sustained by reason of the escape or ex¬ 
plosion of its gas,^s unless such liability has been 
expressly imposed by statute*^ or in its franchise.50 
Such a company may be held liable only for its own 
negligence.®^ The maintenance of a gas main 


Tex.—Community Natural Gas Co. v. 

Allen, TexClv.App., 15 S.W.2d 667. 
28 CJ. p 590 note 31. 

30- Mo.—Sudduth v. Kansas City 
Gas Co., 123 S,W.2d 589, 234 Mo. 
App. 627, certiorari quashed State 
ex rel. Kansas City Gas Co. v. 
Shain, 132 S.W.2d 1016, 345 Mo. 233. 
40. Ky.—DeHaven v. Danville Gas 
Light Co., 150 S.W. 322, 150 Ky. 
241. 

28 C.J. p 590 note 32. 

Evidence held InsnlBclent to pre¬ 
sent jury question as to whether 
ridge created in repairing pavement 
over pipe line was a proximate cause 
of pedestrian's injuries.—City of Ra¬ 
venna V. Griffin, 139 S.W.2d 74, 282 
Ky. 681. 

4,1- CaL—^Parsell v, San Diego 

Consol. Gas & Electric Co., 106 P.2d 
935, 41 Cal.App.2d 382. 

28 C.J. p COO note 33. 

Evidence held Inanffloient for jiuy 
N.BL—^Emerson v. Twin State Gas & 
Electric Co., 174 A. 779, 87 N.EL 108. 

42. CaL—^Parsell v. San Diego 

ConsoL Gas & Electric Co., 115 P. 
2d 539, 46 Cal.App.2d 212. 

43. Mo.—State ex rel. Kansas City 

Gas Co- V. Shain, 132 S.W.2d 1016, 
345 Mo. 283, quashing certiorari 
Sudduth V. Kansas City Gas Co., 
128 S.W.2d 589, 234 Mo.App. 627. 

44. Cal.—^Parsell v. San Diego 

ConsoL Gas & Electric Co., 115 P- 
2d 539, 4$ CaLApp.2d 212. 

Mo.—Sudduth V. Kansas City Gas 


Co., 123 S.W.2d 689, 234 Mo.App. 
527, certiorari quashed State ex 
reL Kansas City Gas Co. v. Shain, 
132 S.W.2d 1016, 345 Mo. 233. 

Okl.—^Apache Gas Co. v. Thompson, 
61 P.2d 567, 177 Okl. 694. 

45. Mass.—^Bem v. Boston Consol. 
Gas Co., 39 N.E.2d 576, 310 Mass. 
651. 

46. Iowa.—Sutcliffe v. Fort Dodg® 
Gas & Electric Co., 257 N.W. 406, 
218 Iowa 1386. 

Gas stored in service pipe see infra 
S 42 d. 

47. Cal.—Rauch v. Southern Cali¬ 
fornia Gas Co., 273 P. 1111, 96 Cal. 
App. 250. 

4 a. Ark.—Sinclair Refining Co. v. 
Gray, 83 S,W.2d 820, 822, 191 Ark. 
176, citing Corpus Juris. 

Lia.—Kendall v. People's Gas & Fuel 
Co., App., 168 So. 254. 

Mo.—^Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963, 966, 
citing Corpus Juris—^Brauer v. St- 
Louis County Gas Co., App., 238 
S.W. 519. 

Ohio.—^Northwestern Ohio Natural 
Gas Co. V. First Congregational 
Church of Toledo, 184 N.E. 512, 126 
Ohio St. 140. 

Or.—^Applegate v. Portland Gas & 
Coke Co., 18 P,2d 211, 212, 142 Or. 
66, citing Corpus Juris. 

Tenn.—^Nashville Gas & Heating Co. 
v. Phillips, 69 aW.2d 914, 17 Tenn, 
App. 648. 

Tex.—^Lone Star Gas Co. v. Eckel, 
, Clv.App., 110 S.W.2d 936. 
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Va.—^Lynchburg Gas Co. v. Sale, 169 
S.B. 677, 160 Va. 788. 

•Wyo.—^Miller v. New York Oil Co., 
243 P. 118, 34 Wyo. 272. 

2S C.J. p 590 note 34. 

4&. Ohio.—Ohio Gas-t^iel Co. v. An¬ 
drews, 35 N.B. 1059, 60 Ohio St. 
696, 29 L.R.A. 337. 

28 C.J. p 590 note 35. 

50. La.—^Kendall v. People’s Gas & 
Fuel Co., App., 168 So. 254. 

5X. U.S.—^Bonner v. Texas Co., C. 

CATex, 89 F.2d 291. 

Ark.—^Arkansas Natural Gas Co. v. 

Oliver, 13 S.W.2d 9, 178 Ark. 622. 
Ca,L—^Lewis v. Southern California 
Gas Co., 268 P. 930, 92 Cal.App. 670. 
Kan.—^Newland v. City of Winfield, 
289 P. 402, 131 Kan. 191. 

La.—^Kendall v. People's Gas & Fuel 
Co., App., 158 So. 254. 

N’.H.—Vaillancourt v. Manchester 

Gas Co., 184 A. 863, 88 N.H. 95. 
NT.Y.—Ward v. Iroquois Gas Corpo¬ 
ration, 261 N.Y.S. 300. 233 App.Div. 
127, motion denied 178 N.E. 789, 
267 N.T. 647. and affirmed 179 N.E. 
317, 268 N.T. 124, followed in Kap¬ 
lan V. Herman, 180 N.E 838. 258 
N.T. 673, affirming in part and dis¬ 
missing appeal 260 N.Y.S. 632, 232 
App.Div. 513. 

S.D._^Froke v. Watertown Gas Co., 

*298 N.W. 460, motion denied 1 N. 
W.2d 590. 

^is.—Weinke v. Philgaa Co., 269 N. 

W. 632, 224 Wis. 78. 

28 aJ. P 690 note 36. 

Concurrent negligence of gas com- 
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across private land without lawful authority may 
constitute a continuing trespass even though the 
owner of the land may have had no knowledge 
thereof,52 and the escape of gas from such a main 
to the injury of the property of the owner of the 
land will support an action of trespass quare claus¬ 
um fregit.52 In such an action it is no defense that 
the entry on plaintiff’s land antedated plaintiff’s ac¬ 
quisition of title.54 

Lbnitation of liability. A clause in the contract 
between the consumer and the gas company limiting 
the latter’s liability for injury resulting from the 
escape or explosion of gas must be strictly construed 
against the company.55 One controlling a danger¬ 
ous substance like gas cannot, by independent con¬ 
tract, avoid liability to third parties who may be 
injured thereby.56 

§ 42. -Measure of Care Required 

a. In general 

b. Inspection and supervision 


c. Notice or knowledge of defect or dan- 

g'er 

d. Escape or explosion on consumer’s 

premises 

a. In General 

In view of the highly dangerous character of gas 
and its tendency to escape, a gas conn pa ny is bound to 
exercise care and diligence to avoid injury to the health 
and property of others; and accordingly its pipes and 
fittings must be of good material and workmanship, prop- 
erly and skillfully laid, and promptly repaired when they 
become unsound, if it fulfills this duty It is not guilty 
of negligence, but If it does not, It is liable for Injuries 
resulting therefrom. 

In the operation of its business a gas company is 
bound to exercise such care and diligence as to 
avoid injury to the health and property of others 
by the escape of gas,57 both while it remains on the 
premises of the manufacturer,®® and while it is be¬ 
ing carried through its pipes to the consumer.®® 
The degree of care required to prevent injury has 
been variously stated to be ordinary care,®<> due 
care,®^ due and reasonable care,®® great care,®® a 
high degree of care,®^ and the highest degree of 


pany and another person or corpo¬ 
ration see infra § 46. 

52. Ill.—^Maton Bros v. Central Illi¬ 
nois Public Service Co,, 269 IlLApp. 
99. affirmed 191 N.R 321, 356 Ill. 
584. 

53. Ill—^Maton Bros, v. Central Illi¬ 
nois Public Service Co., supra. 

54^ Ill.—^Maton Bros. v. Central Illi¬ 
nois Public Service Co., supra. 

55. N’.T.—^Bastian v. Keystone Gas 
Co.. 50 N.T.S. 537, 27 App.Div. 684. 

28 C.J. p 590 note 38. 

56. Ohio.—Coleman v, Columbus 

Gas & Fuel Co., 179 N.B, 749, 40 
Ohio App. 534. 

57. Ark.—Sinclair Refining Co, v. 
Gray, 83 S.W.2d 820, 822, 191 Ark. 
175, citing: Corpus Juris. 

D.C.—Gas Consumers* Ass’n v. Lely, 
67 P.2d 396, 61 App.D.G 29. 

Ga.—^Newill v. Atlanta Gas Ligrht Co., 
172 S.E3. 232, 48 Ga.App. 226-—Bray 
V. Atlanta Gas Light Co., 168 S.E. 
96, 46 Ga.App. 629, citing Corpus 
Juris. 

La.—^Loyocano v. Louisiana Power & 
Light Co., App.. 166 So. 616, rehear^ 
ing denied and amended 166 So. 150. 

N.J.—^Farrell v. New Jersey Power & 
Light Co., 170 A. 26, 111 N.J.Law 
526. 

N.T.—^Laughlin v. New York Power 
& Light Corporation, 23 N.Y.S.2d 
292, affirmed 27 N.T.S.2d 87, 261 
App.Div. 1107, affirmed 39 N.E,2d 
296, 287 N.Y. 681. 

Pa.—Hanley v. Peoples Natural Gas 
Co., 188 A. 167, 326 Pa. 6. j 

Wis.—^B. L. Chester Co. v. Wiscon-j 


sin Power & Light Co., 247 N.W. 
861, 211 Wls. 158. 

28 C.J. p 591 note 39. 

Sale and lustallatiou of eguipmeut 
Gas company, selling and subse¬ 
quently repairing regulating appli¬ 
ances for gas burner, must exercise 
great care to see that appliances are 
fit for purpose installed, and are in 
proper working condition, and where 
it gives instructions as to their use 
and operation, company must make 
Instructions complete.—^House v. 
Wichita Gas Co., 20 P.2d 479, 137 
Kan. 332. 

5a N.Y.—Schmeer v. Gas Light Co., 
42 N.E. 202, 147 N.Y. 629, 30 L.R.A. 
653. 

28 C.J. p 691 note 40. 

59. CaL—Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 CaLApp.2d 
329. 

Kan.—Carlisle v. Union Public Serv¬ 
ice Co., 21 P.2d 395, 137 Kan. 636. 

28 C.J. p 691 note 4L 

ea Ark.—^Arkansas Natural Gas Co. 

V. Oliver, 13 S.W.2d 9, 178 Ark. 622. 
Cal.—Carroll v. Central Counties Gas 
Co., 240 P. 63, 64, 74 CaLApp. 303, 
citing Corpus Juris. 

Ohio.—Spring^field Gas Co. v. Herman, 
188 N.E. 733, 46 Ohio App. 309. 

Wis.—Strohmaler v. Wisconsin Gas 
& Electric Co., 263 N.W. 798, 214 
Wis. 564. 

Wyo.—^Miller v. New York Oil Co., 
243 P. 118, 34 Wyo, 272. 

28 C.J. p 591 note 42. 

Care of ordinarily prudent person 
Those dealing in gras as article of 
merchandise must use degree of care 
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which ordinarily prudent person 
would exercise under like circum¬ 
stances in managing such an article. 
—Senske v. Washington Gas & Elec¬ 
tric Co„ 4 P.2d 623, 165 Wash. 1. 
Caxe required of public utilities 
Gras company's undertaking to ad¬ 
just customer’s gas water heater re¬ 
quired the same degree of care as is 
required of public utilities generally 
in public services.—^Alabama Utilities 
Service Co. v. Hammond, 144 So. 822, 
225 Ala. 657. 

61. W.Va.—Johnson v. United Fuel 
CJas Co., 166 S.B. 118, 120, 112 W. 
Va. 578, citing Corpus Juris. 

^2. Minn.—Gould v. Winona Gas Co., 
Ill N.W. 254, 100 Minn. 258, 10 L. 
R.A, N.S., 889. 

28 C.J. p 591 note 43. 

63. Cal.—Chutuk v. Southern Cali¬ 
fornia Gas Co., 23 P.2d 285, 218 
CaL 395. 

Kan.—^Hashman v. Wyandotte Gas 
Co., Ill P. 468, 83 Kan. 328. 

64. Cal.—^Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 Cal.App. 
2d 329. 

Kan.—^Miller v. Gas Service Co., 130 
P.2d 547, 165 Kan. 829—Sternbock 
V. Consolidated Gas Utilities Cor¬ 
poration, 98 P.2d 162, 151 Kan. 81. 
Mo.—^Messmer v. St. Louis County 
Gas Co., 42 S.W.2d 963, 965, citing 
Corpus Juris. 

Neb.—^Fonda v. Northwestern Public 
Service Co.. 292 N.W. 712, 138 Neb. 
262—^Fonda v. Northwestern Pub¬ 
lic Service Co., 278 N.W. 836, 184 
Neb. 430. 

N.J.—^Harty v. Elizabethtown Con- 
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care.®® This variety of expression means no more, 
however, than that care and diligence should al¬ 
ways vary according to the exigencies which require 
vigilance and attention, conforming in amount and 
degree to the particular circumstances under which 
they are to be exerted.®® A higher degree of care 
and vigilance is required in dealing with a danger¬ 
ous agenc3'^ than in the ordinary affairs of life and 
business, which involve little or no risk of injury 
to persons or property.®*^ Therefore, in view of the 
highly dangerous character of gas and its tendency 
to escape, a gas company must use a degree of care 
to prevent damage commensurate to the danger 
which it is its duty to avoid,®® even though this de¬ 
gree of care may extend the requirement in that be¬ 


half slightly beyond the general rule with respect 
to the exercise of ordinary care to avoid such dan¬ 
gers only as are reasonably to be anticipated in the 
conduct of a particular business.®^ While no abso¬ 
lute standard of duty can be prescribed, it may be 
said, in general terms, that every reasonable pre¬ 
caution suggested by experience and the known dan¬ 
ger of the escape of gas ought to be takenJO This 
requires, in the case of a gas company, not only that 
its pipes and fittings shall be of good material and 
workmanship;*^! and laid in the ground at a suitable 
depth,*^2 ^vith skill and care,*^® but also that it shall 
keep and maintain its system in a reasonably safe 
condition,and promptly repair its pipes when the^' 
become unsound,^® whether caused by its own fault 


solidated Gas Co.. 166 A- 132. 11 
K.J.Misc. 382—^Anderson v. Atlan¬ 
tic City Gas Co., 146 A. 238, 7 N.J. 
Misc. 297. 

Pa.—^Dyer v. Peoples Natural Gas 
Co., 87 Pittsb.L.eff.J. 116. 

Utah.—^Loos V. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 264, 99 Utah 
496. 

28 C.J. p 591 note 46. 

65. Pa.—Conway v. Philadelphia 
Gas Works, 7 A.2d 326, 336 Pa, 11. 

28 C.J. p 591 note 46. 

eSi Ark.—Sinclair Reflnins Co. v. 
Gray, 83 S.W.2d 820, 822, 191 Ark. 
175, citinsr Corpus iToris. 

Mass.—^Holly v. Boston G8Lslig:ht Co., 
$ Gray 123, 69 Am.D. 233. 

W.Va.-^Johnson v. United Fuel Gas 
Co.. 166 S.B. 118, 120, 112 W.Va. 578, 
citins Corpus dUxis. 

67. Ark.—Sinclair HefininsT Co. v. 
Gray, 83 S.W.2d 820, 822, 191 Ark. 
175, citing: Corpus aruxls. 

La.—^Kendall v. People’s & Fuel 
Co., App., 158 So. 254. 

OkL—^Margray Oil Corporation v, 
Jamison, 59 P.2d 790, 177 Okl. 433 
—Oklahoma Gas & Flectric Co. v. 
Oklahoma R. Co., 188 P. 331, 77 
OkL 290. 

6& Ala.—Alabama Utilities Service 
Co. V. Hammond, 144 So. 822, 826, 
225 Ala. 667, citing: Corpus Jurls- 

Ark.—Martin v. Camden Gas Co., 17 
S.W.2d 309. 311, 179 Ark. 481, cit¬ 
ing: Corpus Jtuls—^Arkausas Nat¬ 
ural Gas Co. V. Oliver, IS S.W.2d 9, 
178 Ark. 622. 

Ija.^Hebert v. Baton Hougre Electric 
Co., 91 So. 406, 150 La. 957, 25 A. 
LR. 245—^Kendall v. People's Gas 
& Fuel Co., App., 168 So. 254— 
Koch V. Southern Cities Distrib¬ 
uting Co., 138 So. 178, 18 Xja.App. 
664—^Phillips V. City of Alexandria, 

. U3 So. 510, 11 La.App. 228. 

^la^-^Bstrbeau v. Buzzards Bay Gas 
.COi« ;31 .N.E.2d 522, 308 Mass. 245. 

MtelK.-r^Nephew v. Consumers Power 
8^1, j883, 283 Mich. 


12, citing Corpus Juris—^Fleegar v. 
Consumers* Power Co., 247 N.W. 
741, 262 Mich. 637. 

Miss.—Mississippi Public Service Co. 

V. Cunningham, 195 So. 472, 189 
Miss. 179—Mississippi Power & 
Light Co. V. McCormick, 166 So. 
534, 175 Miss. 337. 

Mo.—Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963, 965, 
citing corpus Juris—Brauer v. St. 
Louis County Gas Co., App., 238 S. 

W. 619. 

Mont.—Staff v. Montana Petroleum 
Co., 291 P. 1042, 1046, 88 Mont. 146, 
citing Corpus Jtixis. 

N.HL—^Vaillancourt v. Manchester 
Gas Co., 184 A. 363, 88 N.H. 95. 
N.T.—^Laughlin v. New York Power 
& Light Corporation, 23 N.T.S.2d 
292, affirmed 27 N.T.S.2d 87, 261 
App.DIv. 1107, affirmed 39 N.E.2d 
296, 287 N.Y. 681. 

Ohio.—^Northwestern Ohio Natural 
Gas Co. V. First Congregational 
Church of Toledo, 184 N.B. 512, 126 
Ohio St 140. 

OkL—Oklahoma Natural Gas Co. v. 
Courtney. 79 P.2d 235, 182 Okl. 682 
—^Margay Oil Corporation v. ‘Jami¬ 
son. 59 P.2d 790. 177 Okl. 433—Juli¬ 
an V. Sinclair Oil & Gas Co., 32 P. 
2d 31, 168 Okl. 192—Okmulgee Gas 
Co. V. Kelly, 232 P. 428, 105 OkL 
189. 

Or.—^Applegate v. Portland Gas & 
Coke Co., 18 P.2d 211, 212, 142 Or. 
66, citing Corpus Juris. 

Tenn.—^Nashville Gas & Heating Co. 
V. Phillips, 69 S,W.2d 914, 17 Tenn. 
App. 648. 

Tex.—Lane v. Community Natural 
Gas Co., 123 S.W.2d 689, 133 Tex. 
128, reversing Community Natur¬ 
al Gas Co. V. Lane, Civ.App., 97 
S.W’.2d 703—^Lone Star Gas Co. v. 
Bradford, Civ.App., 147 S.W.2d 647, 
error dismissed, judgment correct 
—^Phoenix Assur. Co., Limited, of 
London, v. Texas Cities Gas Co., 
Clv.App., 100 S.W.2d 166. 

Wash.—Senske v. Washington Gas 
& Electric Co., 4 P.2d 523, 165 
Wash. 1. 


Wyo.—^Miller v. New York Oil Co., 
243 P. 118, 34 Wyo. 272. 

28 C.J. p 591 note 49. 

Duty to have expert knowledge and 
act aooordingrly 

Gas company's dealing with mat¬ 
ters reauirlng expert knowledge, in 
that business implies duty to have 
such knowledge and to act in light 
thereof.—Alabama Utilities Service 
Co. V. Hammond, 144 So. 822, 225 Ala. 
657. 

69. Mo.—Sipple V. Laclede Gaslight 
Co., 102 S.W. 608, 126 Mo.App. 81. 

70t D.C.—Gas Consumers' Ass'n v. 

Lely, 57 P.2d 896, 61 App.D.C. 29. 
Neb.—^Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 717, 138 
Neb. 262, quoting Corpus JUxis— 
Fonda v. Northwestern Public 
Service Co., 278 N.W. 836, 134 Neb. 
430. 

^,Va.—Groff v. Charleston-Dunbar 
Natural Gas Co., 156 S.E. 881, 883, 
110 W.Va. 64, quoting Corpus Ju^ 
xis. 

Wyo.—^Miller v. New York Oil Co.. 

243 P. 118, 34 Wyo. 272. 

28 C.J. p 591 note 51. 

71. D.C.—Gas Consumers' Ass’n v. 
Lely, 57 F.2d 896, 61 App.D.C. 29. 

Mo.—^Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963, 965, 
citing Corpus Juris. 

28 C.J. p 591 note 52. 

72 . Ky.—^Mullins v. United Carbon 
Co., 137 S.W.2d 1089, 282 Ky. UL 

28 C.J. p 692 note 53. 

73. Ky.—Mullins v. United Carbon 
Co., supra. 

Mo.—^Messmer v. St Louis County 
Gas Co., App., 42 S.W.2d 963, 966, 
citing Corpus Jiuds. 

28 C.J. p 592 note 64. 

74. Ohio.—Springfield Gas Co. v. 
Herman, 188 N.B. 733, 46 Ohio App. 
309. 

Or.—Applegate v. Portland Gas & 
Coke Co.. 18 P.2d 211, 142 Or. 66. 
Duty to inspect see infra subdivision 
b of this section. 

TSi Ohio.—^Portsmouth Gas Cu v- 
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or notJ^ If it fulfills this duty it is not guilty of 
negligence but in the absence of contributory 
negligence, see infra § 44, it is liable if it fails to 
exercise this degree of care and injury results there¬ 
from,'^^ either to person*^® or to property.^^ It can 
make no difference in its liability for negligence in 
the distribution to its customers that the gas compa¬ 
ny purchased the gas from another company.^i 
Failure to comply with an invalid rule of a railroad 
commission requiring the company to odorize its gas 
does not constitute negligence,82 and, on the other 
hand, compliance with the rules of the national 
board of fire underwriters will not exempt a gas 
company from liability for negligence.SS 

In the case of a licensee on premises of consumer 
the only duty of a gas company testing an ap¬ 


pliance is to abstain from inflicting on him an 
intentional, wanton, or willful injury. ^4 
A municipality, in the operation of a gas plant, 
must exercise the same care toward the person and 
property of individuals as is required of one who 
has obtained a franchise to maintain the same utili- 

ty.85 

b. Inspection and Supervision. 

The exercise of care to prevent injury from escape or 
explosion of gas requires, on the part of the company, 
an efficient system of inspection, oversight, and super¬ 
intendence. 

The exercise of care to prevent injury from the 
escape or explosion of gas requires an efficient sys¬ 
tem of inspection, oversight, and superintendence.^® 
A gas company must use due and reasonable care 
in the inspection of its pipes,®^ to insure reasonable 


Maddox. 185 N.E. 527, 44 Ohio App. 
288. 

Pa.—Fey v. Scranton-Sprlngr Brook 
Water Service Co.. 40 LaclcJur. 137. 
^.Va.—Grolf v. Charleston-Dunbar 
Natural Gas Co., 166 S.E. 881. 883, 
no W.Va. 54, citing: Corpus Otirls. 
28 C.J. p 592 note 56. 

76. Ark.—^Pine Bluff Water & Liigrht 
Co. V. Schneider, 34 S.W. 647, 62 
Ark. 109, 33 I 1 .R.A. 366. 

77. Ill.—^People’s G&a Ligrht & Coke 
Co. V. Porter, 102 IlLApp. 461. 

Ky.—Liouisville Gas Co. v. Guelat, 160 
S.W. 656, 150 Ky. 683, 42 Ii.R.A., 
N.S., 703. 

28 C.J. p 692 note 58. 

78i Ky.—^Mullins v. United Carbon 
Co., 137 S.W.2d 1089, 282 Ky. 111. 
La.—^Kendall v. People’s Gas & Fuel 
Co., App., 158 So. 254. 

Mont—Staff v. Montana Petroleum 
Co.. 291 P. 1042. 1046. 88 Mont 146, 
citing: Corpus Juris. 

N.T.—^Taylor v. Kingrs County Llg:ht- 
ing Co., 286 N.T.S. 36, 247 App.Dlv. 
799. 

—Oklahoma Natural Gas Co. v. 
Courtney, 79 P.2d 236, 182 Okl. 
582. 

28 CXJ. p 592 note 59. 

76. Ariz.—Central Arizona Light & 
Power Co. v. Bell. 64 P.2d 1249. 49 
Ariz. 99. 

Neb.—^Fonda v. Northwestern Public 
Service Co., 278 N.W. 836, 134 Neb. 
430. 

N.J.—^Farrell v. New Jersey Power 
& Light Co.. 170 A. 26, 111 N. J.Law 
526—^Anderson v. Atlantic City Gas 
Co., 145 A. 238, 7 N.J.Mlsc. 297. 
Tex.—^Texas Cities Gas Co. v. Dick¬ 
ens, Sup., 168 S.W.2d 208. 

28 C.J. p 692 note 60. 

Cook using defendant’s stove left 
in restaurant and being used with 
knowledge and consent of defendant 
until its removal, was not trespasser 
as to whom defendant owed no duty 
except not willfully to injure him. 


—Taylor v. Missouri Natural Gas i 
Co., Mo.App., 67 S.W.2d 107. 

80. Ark.—Pine Bluff Water & Light 
Co. V. Schneider, 34 S.W. 647, 62 
Ark. 109, 33 L.R.A. 366. 

28 C,J. p 692 note 61. 

Injury to trees 

N.J.—Coles V. People’s Gas Co., 162 
A. 405, 109 N.J.Law 428. 

28 C.J. p 692 note 61 [c]. 

81. Ark.—^Public Utilities Corpora¬ 
tion of Arkansas v. Cordell, 43 S. 
W.2d 746, 184 Ark. 878—^Martin v. 
Camden Gas Co., 17 S.W.2d 309, 179 
Ark. 481. 

82. Tex,—^Lone Star Gas Co. v. Kel¬ 
ly. Civ,App.. 166 S.W.2d 191, con¬ 
forming to answer to certified ques¬ 
tion 165 S.W.2d 446. 

83. Tex.—^Lone Star Gas Co. v. Holl- 
fleld, Civ.App.. 160 S.W.2d 282. 

84- Pa.—Schlffer v. W. N. Sauer Co., 
86 A, 479, 238 Pa. 550. 

Firemaa 

(1) Fire chief, making lnvestlg:a- 
tion of basement of building to ascer¬ 
tain if gas was escaping into it, was 
at least licensee.—Smith v. Twin 
State Gas & Electric Co., 144 A. 783, 
83 N.H. 489, 61 A.L.K. 1016, denying 
rehearing 144 A. 57, 83 N.H. 439, 61 
A.L.R. 1016. 

(2) Law imposed no duty on gras 
company to fireman to avoid occasion 
for Incurrence of danger In Inspect¬ 
ing for escaping gas.—Smith v. Twin 
State Gas & Electric Co., supra. 

(3) Where natural gas escaping in¬ 
to burning building exploded causing 
injury to fireman who was standing 
at curb line in gutter some distance 
ftpom where gas line was located, and 
fireman did not come in contact with 
the g:as line or portion of premises 
where the gas line was located, fire¬ 
man’s relationship to the gas com¬ 
pany was not that of a “licensee”— 
Texas Cities Gas Co. v. Dickens, Tex. 
Civ.App., 156 S.W.2d 1010, affirmed. 
Sup., 168 S.W.2d 208. 
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85. La—Phillips V. City of Alexan¬ 
dria, 123 So. 510, 11 LaApp. 228. 

28 C.J. p 592 note 64. 

8a Ill.—Maton Bros. v. Central Illi¬ 
nois Public Service Co., 269 Ill.App. 
99, 116, quoting Corpus Juris, and 
affirmed 191 N.E. 3 21, 356 IlL 584. 

Kan.—Cramm v. ECutchinson Gas Co., 
288 P. 599, 600, 130 Kan. 853, quot¬ 
ing Corpus Juris. 

Mo.—^Messmer v. SL Louis County 
Gas Co., App., 42 S.W.2d 963, 965, 
citing Corpus Juris. 

Neb.—^Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 717, 138 
Neb. 262, quotings Corpus Juzia 

Ohio.—Hamden Lodge No. 517, 
I.O.O.F. V. Ohio Fuel Gas Co., 189 
N.R 248, 127 Ohio St 469—Spring- 
field Gas Co. V. Herman, 188 N.E. 
733, 46 Ohio App. 309—Coleman v. 
Columbus Gas & Fuel Co., 179 N.E. 
749. 40 Ohio App. 534. 

Pa—^Dyer v. Peoples Natural Gas 
Co., 87 Pittsb.Leg.J. 115. 

Tenn.—^Nashville Gas & Heating Co. 
V. Phillips, 69 S.W. 2d 914, 17 Tenn. 
App. 648. 

Tex.—Fakes & Co. v. JFort Worth Gas 
Co., Civ.App., 280 S.W. 234. 

W.Va—Groff V. Charleston-Dunbar 
Natural Gas Co., 156 S.E. 881, 882, 
110 W.Va 54, citing Corpus Juris. 

28 C.J. p 592 note 67. 

Inspection of pipes on consumer’s 
premises see infra subdivision d of 
this section. 

87- Ill.—^Edwards v. North Shore 
Gas Co., 6 N.E.2d 489, 492, 289 Ill. 
App. 32, quoting Corpus Juris— 
Maton Bros. v. Oentral Illinois 
Public Service Co., 269 IlLApp. 99, 
116, quoting Corpus Juris, and af¬ 
firmed 191 N.E. 321. 356 Ill. 584. 

Mo.—^Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963, 966, 
citing Corpus Juris. 

Neb.—Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 717, 138 
Neb. 262, quoting Corpus Juris. 

Tenn.—^Nashville Gas & Heating Co. 
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promptness in the discovery of leaks that may oc¬ 
cur from defects in, or deterioration of, pipes and 
valves,S8 from careless or wrongful meddling with 
its works on the part of others,or from any other 
cause within the circumspection of men of ordinal*}' 
skill in the business.^® It is not required, however, 
that the company shall keep up a constant inspection 
all along its lines, without reference to the existence 
or nonexistence of probable cause for the occurrence 
of leaks or escape of gas.^i Except, perhaps, in the 
case of a sudden calamity or emergency, or some¬ 
thing tending to cause many leaks at the same 
time,men should always be in readiness to repair 
any defects that may be discovered.®^ It is also nec¬ 
essary to provide a watchman or competent servant 
to control the pressure,®^ especially at night ;®5 and 
a company with knowledge of the practice of users 
of gas increasing or diminishing the flow of gas by 
manipulating the lever of the regulator which con¬ 
trols the flow is negligent in leaving the regulator 
without protection or safeguard.®® 


c. Notice or Knowledge of Defect or Danger 

If leaks occur through the fault of the company, It is 
liable without actual notice for any resulting injury, 
but, where the leak is due to other causes, and the com¬ 
pany has used proper care in inspecting its pipes, liabil¬ 
ity does not attach until the company has had notice 
and a reasonable time to repair, after which it is liable 
even though the pipe where the leak occurred was owned 
by the consumer. 

A gas company, as a public utility, may be charged 
with knowledge of defects in its pipes as a matter 
of law.®*^ Thus, if leaks or defects in the company's 
pipes occur because of faulty construction or other¬ 
wise through the company's fault, it is liable with¬ 
out actual notice for any resulting injury to person 
or property.®® The question of defendant's liability 
in such a case is not dependent on its knowledge of 
the pipe’s defective condition or the escaping gas, 
but on the observance or neglect of care.®® Where, 
however, the defect or break in the pipe is caused, 
not by the negligence of the gas company, but by 
the act of a third person or through natural causes, 
and where the company has used due care in inspect- 


V. Phillips, 6S S.W.2d 914, 17 Tenn. 
App. 648. 

28 C.J. p 593 note 68. 

88. Ill.—^Edwards v. North Shore 
Ga.<J Co,. 6 N.E.2d 489, 492. 289 Ill. 
App. 32, quoting Corpus J'urls— 
Maton Bros. v. Central Illinois 
Public Service Co., 269 III.App. 99, 
116, quoting Corptts 8tixls, and af¬ 
firmed 191 N.E. 321, 356 IlL 584. 

Neb.—Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 717, 138 
Neb. 262, quoting Corpus Juris. 

28 C.J. p 593 note 69. 

89. Ill.—Edwards v. North Shore 
Gas Co., 6 N.E.2d 489, 492, 289 Ill. 
App. 32, quoting Corpus Juris— 
Maton Bros. v. Central Illinois Pub¬ 
lic Service Co., 269 III.App. 99, 116, 
quoting Corpus Juris, and affirmed 
191 N.E. 321, 356 Ill. 584. 

Neb.—Fonda v. Northwestern Pub¬ 
lic Service Co., 292 N.W. 712, 717, 
138 Neb. 262, quoting Corpus Juris. 
28 C.J. p 593 note 70. 

Pipes laid lu private alley 

That water main was being laid 
in private alley was held not to af¬ 
fect liability of gas company for 
damages resulting from negligence in 
failing to guard against breaking of 
gas service pipes therein, and, in ac¬ 
tion by abutting property owners 
against gas company for damages 
from explosion resulting when con¬ 
tractor in laying water main along 
private alley severed gas service pipe, 
contractor could not be regarded, as 
trespasser where plaintiffs failed to 
protest against digging of trench.— 
Strohmaier v. Wisconsin Gas &, Elec¬ 
tric Co., 253 N.W. 798, 214 Wis. 664. 
90b Ill.—^Edwards v. North Shore Gas 
Co.,. 6 NJBL2d 489, 492, 289 IlLApp. 


32, quoting Corpus Juxis —Maton 
Bros. V. Central Illinois Public 
Service Co., 269 IlLApp. 99, 116, 
quoting Corpus Juris, and affirmed 
191 N.E. 321, 356 Ill, 584. 

Mo.—Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963, 965, 
citing Corpus Juris. 

N.II.—^Vaillancourt v. Manchester Gas 
Co., 184 A 363, 88 N.H. 95. 

28 C.J. p 693 note 71. 

9L Ark.—^Arkansas Natural Gas Co. 

V. Oliver. 13 S.W.2d 9, 178 Ark. 522. 
Tenn.—^Nashville Gas & Heating Co. 
v. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 648. 

28 C.J. p 593 note 72. 

Ckis company was held not negli¬ 
gent as matter of law in failing to 
make bar tests throughout twelve 
miles of overflowed mains within 
week between recession of flood and 
injuries to one asphyxiated by gas 
leaking from main.—^Nashville Gas & 
Heating Co. v. Phillips, supra. 

92. Mass.—^Holly v. Boston Gaslight 
Co., 8 Gray 123, 69 Am.D. 233. 

Mo.—Sipple V. Laclede Gaslight Co., 
102 S.W. 608, 126 Mo.App. 81, 

93. Tex,—^Davls v. Texas Co., Civ. 
App., 262 S,W. 129. 

28 aJ. P 593 note 74. 

94. Ind.—Indiana Natural & Illumi¬ 
nating Gas Co. V. Long, 59 N.E. 
410, 27 Ind.App. 219. 

Tex.—^Davls v. Texas Co., Civ.App., 
262 S.W. 129. 

28 C.J. p 593 note 75. 

96. Ind.—Indiana Natural & Illumi¬ 
nating Gas Co. v. Long, 59 N.E. 410, 
27 Ind.App. 219—^Indiana Natural & 
Illuminating Gas Co. v. New Hamp¬ 
shire F. Ins. Co., 53 N.E. 485, 23 
Ind.App. 298. 


96. Ky.—Standard Blkhom Coal Co. 
V. Davis, 2 S.W.2d 670, 222 Ky. 773 

97. Kan.—^Miller v. Gas Service Co., 
130 P.2d 547, 165 Kan. 820. 

98- Ill.—^Maton Bros. v. Central Illi¬ 
nois Public Service Co., 269 III.App. 
99, 116, quoting Corpus Juris, and 
affirmed 191 N.E. 321. 366 Ill. 584. 

Kan.-*—Cramm v. Hutchinson Gas Co., 
288 P, 699, 600, 130 Kan. 853, quot¬ 
ing Corpus Juxis. 

Mo.—^Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963, 965, 
citing Corpus Juris. 

Neb.—^Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 138 Nob. 
262—^Fonda v. Northwestern Pub¬ 
lic Service Co., 278 N.W. 836, 134 
Neb. 430. 

Ohio.—Springfield Gas Co. v. Her¬ 
man, 188 N.E. 733, 46 Ohio App. 
309—^Portsmouth Gas Co. v. Mad¬ 
dox, 185 N.E. 527, 44 Ohio App. 288. 

Or.—^Applegate v. Portland Gas & 
Coke Co., 18 P.2d 211, 212, 142 Or. 
66, quoting Corpus Juris. 

2$ C.J. p 593 note 77. 

99- Ill.—Maton Bros. v. Central Il¬ 
linois Public Service Co., 269 IlL 
App. 99, 116, quoting Corpus Juxis, 
and affirmed I9l N.E. 321, 356 Ill. 
584. 

N.H.—^Vaillancourt v. Manchester Gas 
Co., 184 A 353, 88 N.H. 95—Dow 
v. Winnlpesaukee Gas & Electric 
Co., 41 A 288, 69 N.H. 312, 76 Am. 
S.R. 173, 42 L.K.A 669. 

Ohio.—Springfield Gas Co. v. Her¬ 
man, 188 N.E. 733, 46 Ohio App. 
309. 

W.Va.—Groff v. Charleston-Dunbar 
Natural Gas Co., 166 S.B. 881, 883, 
110 W.Va. 64. ciUng Corpus Jtirls. 
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ing its pipes to discover defects therein, liability 
does not attach until the company has had notice 
and a reasonable time to repair.^ Notice or knowl¬ 
edge will be presumed where the circumstances are 
such that the company, by the exercise of proper 
and reasonable diligence, might have known of the 
defect which caused the damage complained of.^ 
The gas company must exercise reasonable care to 
discover the- cause of the leak and appropriate means 
to remedy it when it has received actual notice of a 
leak in a pipe line,^ whether in a main^ or in a serv¬ 
ice pipe,5 and, if necessary, must give sufficient no¬ 
tice of the impending danger.^ It is immaterial 
how, or through whom, a gas company obtains in¬ 
formation, it being sufficient that it has by any 
means been made acquainted with the fact that its 
pipes have become imperfect and that gas is escap¬ 
ing therefrom.^ It is also immaterial that the pipe 
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where the leak occurred was owned by the consum¬ 
er.® 

d. Escape or Explosion on Consumer’s Premis¬ 
es 

Generally, in the absence of notice of a leaky or oth¬ 
erwise defective condition thereof, a company supplying 
gas is not under a duty to keep in repair, or inspect, 
pipes or appliances on the private property of Its con¬ 
sumers, aithough it must use reasonable precautions to 
protect other tenants in the same building who have not 
applied for gas; but if the company has knowledge that 
gas Is escaping, it Is under a duty to shut off the gas 
supply until necessary repairs have been made or to 
remedy the defect as quickly as practicable. Further¬ 
more, the company is liable for injuries caused by its 
negligence In turning the gas on or off, furnishing gas 
at Improper pressure, adjusting consumers' appliances, 
and the iike. 

The general rule requiring the use of ordinary 
care and diligence on the part of a gas company ap¬ 
plies to its delivery of gas into the residence or oth¬ 
er building of the consumer.® Generally, however, 


1. Mo.—^Messmer v. St. Louis Coun¬ 
ty Gas Co., App., 42 S.W.2d 968, 
965, citiniT iTozpns Jtuls. 

Tex.—^Davis v. Texas Co., Civ.App., 
262 S.W. 129. 

28 C.X p 598 note 79. 

Sztensloo. of piping 
If plumbers employed by school 
district to extend gas piping from 
main school to annex cut off gas and 
made line extension and then turned 
on gas without knowledge and con¬ 
sent of gas company, company would 
not be liable for defective installa¬ 
tion of piping resulting in explosion 
and injuries to plaintiff.—^Lone Star 
Gas Co. V. Eckel, Tex,Civ.App., 110 
S.W.£d 936. 

2. Mo.—^Messmer v. St. Louis Coun¬ 
ty Gas Co., App., 42 S.W.2d 963, 965, 
citing Corpus Juris. 

Ohio.—Springfield Gas Co. v. Her¬ 
man, 188 H.E. 733, 736, 46 Ohio App. 
309, quoting Corpus Juris. 

28 C.J. p 594 note 81. 

3. Tex.—^McAfee v. Travis Gas Cor¬ 
poration. 163 S.W.2d 442, 137 Tex. 
314, reversing, Civ.App., 131 S.W. 
2d 139. 

28 C.J. p 594 notes 82, 83. 

4. Cal.—^Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 Cal.App.2d 
329—Gross v. Wright & Callender 
Bldg. Co., 2 P.2d 857, 858, 116 Cal. 
App. 480, quoting Corpus Juris. 

Kan.—Cracraft v. Wichita Gas Co., 
275 P. 164, 127 Kan. 741, affirming 
271 P. 273, 126 Kan. 775. 

Mo.—^Brauer v. St, Louis County Gas 
Co., App., 238 S.W. 619. 

N.H—Smith v. Twin State Gas & 
Electric Co., 144 A. 57, 83 N.H. 
439, 61 AL.R. 1016, rehearing de¬ 
nied 144 A. 783, 83 N.H. 439, 61 A. 
L.R. 1016. 

N.J.—Farrell v. New Jersey Power 


& Light Co., 170 A, 25. Ill N.J. 
Law 526. 

28 C.J. p 594 note 82. 

5. Cal.—^Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 Cal.App.2d 
329. 

HI.—^McClure v. Hoopeston Gas & 
Electric Co., 135 N.E. 48, 303 Ill. 
89, 25 A.L.R. 260, affirming 221 Ill. 
App. 668. 

EZan.—^Baker v. Kansas Power & 
Light Co., 69 P.2d 731, 146 Kan. 
258—^Atkinson v. Wichita Gas Co., 
18 P.2d 127, 136 Kan. 854. 

Ohio.—^Hamden Lodge No. 517, 
I.O,0,P, V. Ohio Fuel Gas Co., 189 
N.E. 246, 127 Ohio St. 469—Cole¬ 
man V. Columbus Gas & Fuel Co., 
179 N.E. 749, 40 Ohio App. 534. 
Pa.—^Heller v. Equitable Gas Co., 3 
A.2d 343, 333 Pa. 438—^Fey v. 

Scranton-Spring Brook Water Serv¬ 
ice Co., 40 Lack.Jur. 137. 

Utah.—^Loos V. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 254, 99 Utah 496. 
28 C.J. p 594 note 83. 

6. Neb.—^Fonda v. Northwestern 
DPublic Service Co., 278 N.W. 836, 
840, 134 Neb. 430, citing Corpus Ju¬ 
ris. 

N.Y.—Brown v. New York Gas Light 
Co., Anth.N.P. 351. 

7- Cal.—Gross v. Wright & Callen¬ 
der Bldg. Co., 2 P.2d 857, 858, 116 
Cal.App. 480, citing Corpus Juris. 
IlL—Mrdalj v. Public Service Co. of 
Northern Illinois, 31 N.E. 2d 978, 
308 IlLApp. 424. 

28 C.J. p 594 note 80. 

Telephonic notice sufficient 

In emergencies, when one gets gas 
company's number from usually con¬ 
sulted telephone book, and calls its 
offices a day and a half in advance 
of happening of accident, to notify 
person or corporation of dangerous 
condition, resusonable notice was giv¬ 
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en, and failure to attend on such no¬ 
tice may be found as fact to be neg¬ 
lect.—Ratomski v. Quittner, 212 X. 
y.S. 63, 214 App.Div. 186. 

8. Kan.—Miller v. Gas Service Co., 
130 P.2d 547, 550, 155 Kan. 820, 
quoting Corpus Juris—Baker v. 
Kansas Power & Light Co., 69 P.2d 
731, 736, 146 Kan. 258, quoting Cor¬ 
pus Juris—^Atkinson v. Wichita Gas 
Co., 18 P2d 127, 129, 186 Kan. 854, 
quoting Corpus Juris. 

Ohio.—Hamden Lodge No. 517, 
I.O.O.F. V. Ohio Fuel Gas Co., 189 
N.E. 346, 127 Ohio St. 469—Cole¬ 
man V. Columbus Gas & Fuel Co., 
179 N.E. 749, 40 Ohio App. 534. 

28 C.J. p 594 note 85. 

Escape or explosion on consumers' 
premises generally see infra sub¬ 
division d of this section. 

9. U.S.—^Detroit City Gas Co. v. 
Syme, C.C.A.Mlch., 109 P.2d 366. 

Ga.—Atlanta Gas Light Co. v. Sams, 
116 -S.E. 21, 29 Ga.App. 446. 

OkL—Okmulgee Gas Co. v. Kelly, 232 
P. 428, 105 Okl. 189. 

Tex.—^Texas Cities Gas Co. v. Dick¬ 
ens, 168 S.W.2d 208, 210, citing 
Corpus Juris—Lane v. Community 
Natural Gas Co., 123 S.W.2d 639, 
643, 133 Tex. 128, quoting Corpus 
Juris, and reversing Community 
Natural Gas Co. v. Lane, Clv.App., 
97 S.W.2d 703. 

28 C.J. p 594 note 86. 

Cwuershlp of piping shut-off 

valve 

Gas company could not escape lia¬ 
bility for death caused by escaping 
gas because piping and shut-off valve 
on premises were paid for by owner 
of property where deceased lived and 
died, since such fact did not excuse 
gas company's failure to exercise the 
degree of care to avoid injury and 
damage commensurate with danger 
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in the absence of notice of a ieaky or otherwise de¬ 
fective condition thereof, a company supplying gas 
is not under a duty to keep in repair, or inspect, 
pipes or appliances on private property,and, hav¬ 
ing no actual notice of leaks or defects and no con¬ 
trol over gas pipes or other appliances on the prop¬ 
erty, is not liable for damages resulting from escape 
or explosion of gas on such premises.i^ According¬ 
ly, the rule has been laid down that, in the absence 
of any fact on which to base an inference of duty, 
the failure of a gas company, on introducing gas 


into a dwelling on application, to inspect pipes or 
fixtures which were placed therein by the owner and 
over which the company has no control, is not neg- 
ligcnce>2 The company is warranted in assuming 
that the interior system of pipes is sufficiently secure 
to permit the gas to be introduced with safety,13 
and is not liable for injuries caused by leaks there¬ 
in of which it had no knowledge.i^ To render the 
company liable in such cases there must be facts al¬ 
leged to show notice of defects,15 or'facts from 
which an inference of duty to inspect arises either 


involved.—Nephew v. Consumers 
Power Co., 276 N.W. 881, 2S3 Mich. 
12 . 

la Cal.—Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 Cal.App.2d 
329. 

Ky.—^Holsclaw's AdmY v. Iiouisville 
Gas & Electric Co., 100 S.W.2d 805, 
267 Ky. 66, 

Pa.—Conway v. Phllcidelphla Gas 
Works Co., 7 A.2d 326. 336 Pa. 11. 
Tex.—Texas Public Service Co. v. 
Mireles, CiY.App., 149 S.W.2a 298. 
error dismissed, judgment correct 
—^Lione Star Gas Co. v. Eckel. Civ. 
App., 110 S,W.2d 936. 

Utah.—^lioos v. Mountain Fuel Supply 
Co., 108 P.2d 254, 99 Utah 496. 

28 C.J. p 694 note 87 [a]. 

Service pipes 

Ohio.—^Wilson v. East Gas Co., 42 
N.E.2d 180, 68 Ohio App. 490. 

2>aty to warn of daai^er 

Danger being matter of common 
knowledge, gas company, in absence 
of peculiar circumstances, had no 
•duty to warn consumer with whom 
it dealt, nor to warn third persons of 
dangers attendant on burningr of gas, 
notwithstanding company had knowl¬ 
edge that there had been some cases 
in city of persons who had been over¬ 
come by carbon monoxide following 
burning of gas in hot water heaters. 
—Cadogan v. Boston Consol. Gas Co., 
195 N.E. 772, 290 Mass. 496. 

11. Cal.—^Ingledue v. Davidson, 283 
P. 840, 102 CaLApp. 70S. 

Ohio.—Wilson V. Bast Gas Co., 42 N. 

E.2d 180, 68 Ohio App. 490. 

Utah.—lioos V. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 254, 99 Utah 496. 

12. Ala.—Triplett v. Alabama Pow¬ 
er Co., 104 So. 248, 249, 213 Ala, 190, 
citing Coxpns Jtuds. 

Axis.—Scarborough v. Central Ari¬ 
zona Light & Power Co., 117 P.2d 
487, 64 Ariz. 51, 138 A.D.R. 866. 
Ga.—^Milligan v. Georgia Power Co., 
App., 22 S.B.2d 662—Cornett v. 
Geox^a Public Utilities Co., 11 S. 
H.2d 68, 63 Ga.App. 306—Metz v. 
Georgia Public Utilities Corpora¬ 
tion, 184 S.E. 629, 62 Ga.App. 771 
—Hewlll v. Atlanta Gas. Co., 172 
S,B. 222, 233, 48 Ga.App. 226, dt- 

v. Bond County Gas Co., 


190 N.E. 278. 356 III. £41—^Kelley 
V, Public Service Co. of Northern 
Illinois. 21 N.R2d 43. 300 IlLApp. 
354. 

Kan.—Miller v. Gas Service Co., 130 
P.2d 647, 550, 155 Kan. 820, citing 
Corpus Juris. 

Ky.-—Wilson Gas Utilities Corpora¬ 
tion V. Baker, 124 S.W.2d 489, 276 
Ky. 368. 

La.—^Loyocano v. Louisiana Power & 
Light Co., App., 165 So. 515. 520, 
quoting Corpus Juris, and rehear¬ 
ing denied and amended 166 So. 150 
—Phillips V. City of Alexandria, 
123 So. 510, 11 La.App. 228. 

Mass.—Cadogan v. Boston ConsoL 
Gas Co., 195 N.E. 772, 290 Mass. 
496. 

Mich.—^Fleegar v. Consumers' Power 
Co., 247 N.W. 741. 262 Mich. 537. 
N.X—Osar v. Public Service Electric 
& Gas Co., 149 A. 767, 8 N.J.MIsc. 
260. 

Okl.—^Price v. MacThwaite Oil & 
Gas Co,. 61 P.2d 177, 177 Okl. 495 
—Okmulgee Gas Co. v. Kelly, 232 
P. 428. 106 Okl. 189. 

Pa.—Hanley v. Peoples Natural Gas 
Co., 188 A. 157, 326 Pa. 6. 

Tex.—^Lane v. Community Natural 
Gas Co., 123 S.W.2d 639, 643, 133 
Tex. 128, quoting Corpus Juris, and 
reversing Community Natural Gas 
Co. v. Lane, Civ.App., 97 S.W.2d 
703. 

Va,—^Lynchburg Gas Co, v. Sale, 169 
S.B. 677, 160 Va. 783. 

Wash.—^Moran Junior College v. 
Standard Oil Co. of California, 52 
P,2d 342, 184 Wash, 643. 

28 C.J. p 594 note 87. 

Xn. California 

(1) Gas companies cannot turn on 
meters connecting with uncapped 
pipes without incurring liability for 
injuries, even though ordered to turn 
on gas. It is the duty of the com¬ 
pany to investigate to determine that 
pipes are closed when turning on 
meters, and its duty to furnish gas 
indiscriminately does not require 
turning on of meter without assur¬ 
ance that no injury will result; nor 
will a plumbing inspector's certifi¬ 
cate approving plumbing, but not cer^ 
tlfying pipes were capped, free the 
company from the duty of ascertain¬ 
ing that the pipes were capped be- 
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fore turning on the meter.—Sawyer 
V. Southern California Gas Co., 274 
P. 544, 206 Cal. 366. 

(2) However, a gas company on 
turning on the gas is under no duty 
to inspect the gas fixtures on the 
premises, and not having notice of 
defects, is not liable for injuries 
from explosion caused by defective 
stove.—Lewis v. Southern Califor¬ 
nia Gas Co., 268 P. 930, 92 Cal.App. 
670. 

13. Ala.—Triplett v. Alabama Power 
Co., 104 So. 248, 249, 213 Ala. 190, 
citing Corpus Juris. 

Ga.—Milligan v. Georgia Power Co., 
App., 22 S.E2d 662—Newill v. At¬ 
lanta Gas Co., 172 S.E. 232, 233, 
48 Ga.App. 22$, quoting Corpus 
Juaris. 

Okl.—Okmulgee Gas Co. v. Kelly, 232 
P. 428, 105 Okl. 189. 

Wash.—Moran Junior College v. 
Standard Oil Co. of California, 52 
P.2d 342, 184 Wash. 543. 

28 C.J. p 595 note 88. 

Duty of consumer to keep pipes in 
house and service pipe in good or¬ 
der see infra § 44 b (1). 

Change of occupants 

That inspector knew request that 
gras be turned on came from differ¬ 
ent party than former occupant did 
not require him to anticipate pres¬ 
ence of uncapped outlets.—^Phillips 
V. City of Alexandria, 123 So. 510, 
11 La.App. 228. 

Extension of piping 

Gas company had right to assume 
that owners of premises in extend¬ 
ing piping from main building to 
another building on premises would 
make installations sufficiently secure 
to permit flow of gas without danger 
of explosion unless company was ac¬ 
tually put on notice or had Informa¬ 
tion such as would put reasonably 
prudent person on notice that defects 
probably existed.—Lone Star Gas Co. 
V. Eckel, Tex.Civ.App., 110 S.W.2d 
936. 

14. Ill.—Clare v. Bond County Gas 
Co., 190 N.B. 278, 366 IlL 241. 

15. Ariz.—Scarborough v. Central 
Arizona Light & Power Co., 117 P. 
2d 487. 68 Ariz. 61, 138 A.L.R. 866. 

Ga.—Cornett v. Georgia Public Utili- 
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from contract, custom, or franchise.^® A distinc- | tion has been drawn in this respect between the 


ties Co., 11 S.R2d 68, 63 Ga.App. 
305—Metz V, Georgia Public Utili¬ 
ties Corporation, 184 S.R 629, 52 
GcuApp. 771. 

Ill. —Clare v. Bond County Gas Co., 
190 N.B. 278, 366 Ill. 241—Kelley 
V. Public Service Co, of Northern 
Illinois, 21 N.R2d 43, 300 IlLApp. 
364. 

Mass.—Cadosran v. Boston Consol. 
Gas Co., 195 N.R 772, 290 Mass. 
496. 

N’.j.—Anderson v. Atlantic City Gas 
Co.. 145 A. 238, 7 N.J.Mlsa 297. 
Ohio.—Portsmouth Gas Co. v. Mad¬ 
dox. 185 N.B. 627, 44 Ohio App. 288. 
Okl.—^Price v. MacThwaite Oil & Gas 
Co., 61 P.2d 177, 177 Okl. 495. 

Tex.—^Lane v. Community Natural 
Gas Co., 123 S.W.2d 639, 643, 33 
Tex. 128, citing Gorpns Juris, and 
reversing Community Natural Gas 
Co. V. Lane, Clv.App., 97 S.W.2d 
703. 

Va.—^Lynchburg Gas Co. v. Sale, 169 
S.B. 577, 678, 160 Va. 783, quoting 
Corpus Juris. 

Wash.—Moran Junior College v. 
Standard Oil Co. of California, 52 
P.2d 342, 184 Wash. 543. 

28 C.J. p 595 note 89. 

Duty of company on receiving notice 
of leak see supra subdivision c of 
this section. 

Coanmnnlcatloa to agent 
In tenants* action against gas com¬ 
pany for injuries sustained in gas 
explosion resulting from escape of 
gas from open pipe in building, to 
charge gas company with knowledge 
that gas pipe in building was unsafe 
and uncapped, such fact must have 
been communicated to an agent of 
the company whose business and 
scope of authority was to look after 
and attend to such matters.—^Wilson 
Gas Utilities Corporation v. Baker, 
124 S.W.2d 489. 276 Ky. 368. 

Knowledge of uncapped opening 
City operating gas plant would be 
liable if it turned on gas knowing 
there was uncapped opening, or fail¬ 
ed to do anything on learning there¬ 
of.—^Phillips V. City of Alexandria, 
123 So. 510, 11 La.App. 228. 

Knowledge of defective appUaaices 
Where gas is supplied by a com¬ 
pany to the owner or occupant of 
premises, with actual knowledge on 
part of company of defective and 
dangerous condition of customer*s 
appliances, company is liable for 
injuries caused by the gas supplied 
for use on such defective and dan¬ 
gerous appliances.—^Milligan v. Geor¬ 
gia Power Co., Ga.App., 22 S.B.2d 
662. 

Oompany lastaUiiig gas water 
heater in bathroom without windows 
Must be charged with knowledge of 
wger of asphyxiation,—Miller v. 
38 C.J.S.-47 


f New York Oil Co., 243 P. 118, 34 Wyo. 
272. 

Knowledge of improvement by own¬ 
er 

The mere fact that a gas company 
knew that the owner of service pipes 
located on private property was mak¬ 
ing an improvement on his property 
in vicinity of pipes which, by his 
negligence, might injure the pipes 
was not such knowledge as charged 
company with a legal duty of inspec¬ 
tion, or with liability for injuries 
sustained in an explosion caused by 
gas escaping from pipe after con¬ 
sumer's contractor had constructed 
a sewer line near pipe.—^Wilson v. 
East Gas Co., 42 N.B.2d ISO. 68 
Ohio App. 490. 

le. CkL—Lewis v. Southern Cali¬ 
fornia Gas Co., 268 P. 930, 92 Cal. 
App. 670. 

Ga.—^Newlll v. Atlanta Gas Co., 172 
S.E. 232, 233, 48 Ga.App. 226. quot¬ 
ing Corpus Juris—Atlanta Gas 
Light Co. v. Sams, 116 S.E. 21, 29 
Ga.App. 446. 

Kan.—^Miller v. Gas Service Co., 130 
P.2d 547. 660, 155 Kan. 829. citing 
Corpus Juris. 

Tex.—^Lane v. Community Natural 
Gas Co., 123 S.W.2d 639, 643, 133 
Tex. 128, citing Corpus Juris, and 
j reversing Community Natural Gas 
Co. v. Lane, Clv.App., 97 S.W.2d 
703-—Lone Star Gas Co. v. Eckel, 
Civ.App., 110 S.W.2d 936. 

Va.—^Lynchburg Gas Co. v. Sale, 169 
S.B. 577. 678, 160 Va. 783, quoting 
Corpus Juris. 

Wash.—Moran Junior College v. 
Standard Oil Co, of California, 52 
P.2d 842, 184 Wash. 543. 

28 C.J. p 596 note 90. 

Custom 

• <1) Where gas company's plumber, 
in disconnecting pipe from stove and 
shutting off gas at the meter, pur¬ 
suant to custom, left pipe uncapped, 
and plumber, subsequently turning 
on the gas, knew of this custom, and 
knew the then tenants had no gas 
stove, and had In mind the possibil¬ 
ity of there being an open pipe, he 
was negligent in not discovering and 
capping it, although kitchen cabinet 
had been placed in front of It; and 
the gas company, being responsible 
for act of plumber who turned on 
gas as well as for act of plumber 
who turned off the gas without cap¬ 
ping the pipe, it is immaterial wheth¬ 
er the plumber turning off the gas 
was negligent, and whether his act 
was proximate cause of death from 
asphyxiation or only remote cause.— 
Kent V. Baton Rouge Electric Co., 97 
So. 344, 154 La. 142, 

(2) Custom permitting any plumb¬ 
er who Installed stove in house after 
installation of meter, to turn on gas 
without Instructions in regard to ex- 
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amination of pipes, cast on gas com¬ 
pany duty of observing ordinary care 
to see that pipes were not uncapped. 
—^Lynchburg Gas Co. v. Sale. 169 S. 
E. 677, 160 Va. 783. 

Buie of company 

Gas company turning on meter 
without ascertaining whether pipes 
were in proper and safe condition is 
guilty of negligence, where rule of 
company requires its employees, be¬ 
fore turning on a meter, to make such 
investigation.—^Neglia v. Chadorow. 
237 N.Y.S. 81, 227 App.Div. 200. 
Statute authotizing iuspectioii of me. 
tezs 

The statute authorizing gas com¬ 
panies to enter private premises to 
inspect their meters was inapplicable 
in determining liability of a company 
for injuries sustained by one who was 
working in house when the company 
at the request of tenant turned on 
gas at company's meter outside and 
back of the house without examining 
condition of gas pipes Inside the 
house, and who breathed gas which 
escaped because certain pipes In the 
house were uncapped.—Scarborough 
V. Central Arizona Light & Power 
Co.. 117 P.2d 487, 68 Ariz. 51. 138 
A.L.R. 866. 

Bxdusive coutzol 

Liability of gas company for ex¬ 
plosion resulting from escape of nat¬ 
ural gas from service pipe may be 
established If company's exclusive • 
control of pipe is proved.—^Hamden 
Lodge No. 617, L O. O. P., v. Ohio 
Fuel Gas Co., 189 N.E. 246, 127 Ohio 
St 469. 

Facts creating inference of dnty 

(X) Where service pipe from gas 
company's gas main to consumer's 
building was installed at expense of 
gas company according to its own 
plans, out of material of Its own 
choice and in manner of its own 
choosing as part of its purpose to 
create market for its product, gas 
company was under duty to inspect 
service pipe rendering gas company 
liable for daiUages caused by gas es¬ 
caping from corroded service pipe 
into consumer's greenhouse, regard¬ 
less of whether consumer or gas 
company was technically the owner 
of service pipe.—Edwards v. North 
Shore Gas Co., 6 N.E.2d 489, 289 IlL 
App. 32. 

(2) A gas company which installed 
gas burner, supervised the equipment, 
and furnished natural gas for fuel, 
had duty to see that installation was 
proper and safe, and to make rea¬ 
sonable and necessary inspection so 
as to enable it, in exercise of ordi¬ 
nary care, to prevent injury or death 
by asphyxiation of patrons.—^Fonda 
V. Northwestern Public Service Co., 
278 N.W. 836, 134 Neb. 430. 
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duly owed to applicant for g^as, and the duty, when 
supplying gas to applicant, to protect other tenants 
in the same building, who have not applied for it. 
With respect to such tenants, it has been held that 
the company must use reasonable precautions to as¬ 
certain that the pipes in the building are in such 
condition that gas will not flow into their apart¬ 
ments to their injury and in such a case the com¬ 
pany cannot deny its liability on the ground that it 
had no right to enter on the premises of the parties 
not applying for gas for the purpose of making an 
inspection of the pipes therein, ^8 ^or can it delegate 
its duty to a plumber who has received no instruc¬ 
tions as to the proper manner of making an inspec- 
tion.19 Where the gas company insists on making 
all gas connections between house mains and pipes, 
and assumes that duty, it is bound to exercise due 
care in performing it^O A gas company having 


knowledge that gas is escaping in a building occu¬ 
pied by one of its consumers is under a duty to shut 
off the gas supply until necessary repairs have been 
made,21 or to remedy the defect itself as quickly as 
is practicably possible,22 even though the defective 
pipe or apparatus does not belong to the company 
and is not in its charge or custody,22 and if the com¬ 
pany sends an employee to ascertain the defect or 
the location of the leak and to make repairs, it will 
be liable for any injury resulting from the negli¬ 
gence of the employee.24 

Negligence in turning gas on or off. The compa¬ 
ny is liable for the negligent manner in which its 
servant, sent to turn the gas on25 or off,26 per¬ 
forms his duty. It has been held that failure of a 
gas company, on discontinuance of the use of its 
gas by a patron, to cut it off at the street valve, so 


xrB.dertaSdng’ to inspeot and repair 

(1) Where sraa company undertook 
to make an inspection of gas burner, 
it had the duty to exercise ordinary 
care in the inspection and to effect 
any necessary repairs, or to inform 
the owners of defects, so as to afford 
them opportunity to make such re¬ 
pairs. 

Neb.—Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 138 Neb. 
262—Fonda v. Northwestern Pub¬ 
lic Service Co., 278 N.W. 836, 134 
Neb. 430. 

Tex.—^Phoenix Assur. Co., Limited, of 
London, v. Texas Cities Gas Co., 
Civ.App., 100 S.W.2d 166, 158, cit¬ 
ing Oorpns Juris. 

(2) Gas company's employees sent 
to turn on customer’s gas were with¬ 
in scope of employment in warning 
customer not to use gas water heat¬ 
er until additional adjustments and 
in telling customer after adjustments 
that heater was all right.—^Alabama 
Utilities Service Co. v. Hammond, 144 
So. 822, 225 Ala. 657. 

17- Ariz.—Scarborough v. Central 
Arizona Light & Power Co., 117 
P.2d 487, 64 Ariz. 61, 138 A.L.R. 866. 
CaL—Ray v. Pacific Gas & Flectric 
Co., 39 P.2d 812, 3 Cal.App.2d 329. 
Ga.—^Atlanta Gas Light Co, v. Sams, 
116 S.H. 21, 29 Ga.App. 446. 

Ohio.—Coleman v. Columbus Gas & 
Fuel Co., 179 N.E. 749, 40 Ohio App. 
634. 

Tex.—liS-ne v. Community Natural 
Gas Co., 123 S.W.2d 639, 643, 133 
Tex. 128, Quoting Ck>zpixs Jtixis, and 
reversing Community Natural Gas 
Co. V. Lane, Civ.App., 97 S.W.2d 
703. 

Va.—^Lynchburg Gas Co. v. Sale, 169 
&B. 577. 678, 160 Va. 783, quoting 
Corpus Juris. 

28^ C-J. p 596 note 91. 

Ctas IsL TBcant apartment 
Gas company, sued by woman in¬ 


jured by gas explosion in visiting va¬ 
cant neighboring apartment in search 
of source of escaping gas, could not 
avoid liability for its negligence on 
ground that plaintiff was trespasser. 
—Bray v. Atlanta Gas Light Co., 
168 S.E. 96, 46 Ga.App. 629. 

18. Cal.—^Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 Cal.App.2d 
329. 

Ga.—Christo v. Macon Gas Co., 89 
S.E. 632, 18 Ga.App. 454. 

Tex.—Lane v. Community Natural 
Gas Co.. 123 S.W.2d 639, 643, 133 
Tex. 128, quoting Corpus Juris, and 
reversing Community Natural Gas 
Co. V. Lane. Civ.App., 97 S.W.2d 
703. 

Va.—^Lynchburg Gas Co. v. Sale, 169 
S.E. 577, 678, 160 Va. 783, quoting 
Corpus Juris. 

19. Va.—Lynchburg Gas Co. v. Sale, 
169 S.E. 577, 160 Va. 783. 

20. La.—^Hebert v. Baton Rouge 
Electric Co., 91 So. 406, 160 La. 
957, 26 A.L.R. 245. 

28 C.X p 595 note 93. 

2L Ill.—Clare v. Bond County Gas 
Co., 190 N.E. 278, 356 Ill. 241— 
Mrdalj v. Public Service Co. of 
Northern Illinois. 31 N.B.2d 978, 
308 IlLApp. 424—Clare v. Bond 
County Gas Co., 267 IlLApp. 437. 
Kan.—Miller v. Wichita Gas Co., 33 
P.2d 130, 139 Kan. 729. 

Ky.—Holsclaw’s Adm'r v. Louisville 
Gas & Electric Co., 100 S.W.2d 805, 
267 Ky. 56. 

Miss.—^Mississippi Public Service Co. 
V. Cunningham, 195 So. 472, 189 
Miss. 179—^Mississippi Power & 
Light Co. v. McCormick, 166 Sa 
534, 175 Miss. 337. 

Okl.—^Nonnamaker v. Kay County 
Gas Co., 253 P. 296, 123 Okl. 274. 
Pa.—Conway v. Philadelphia Gas 
Works Co., 7 A.2d 326, 336 Pa. 11. 
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22. Miss.—^Mississippi Public Serv¬ 
ice Co. V. Cunningham, 195 So. 472, 
189 Miss. 179—Mississippi Power 
& Light Co. V. McCormick, 166 So. 
634, 176 Miss. 337. 

23. Ill.—Clare v. Bond County Gas 
Co., 190 N.E. 278. 356 Ill. 241. 

Ky.—^Holsclaw’s Adm’r v. Louisville 
Gas & Electric Co., 100 S.W.2d 805, 
267 Ky. 66. 

24. Kan.—^Baker v. Kansas Power & 
Light Co., 69 P.2d 733, 736, 146 
Kan. 258, citing Corpus Juris— 
Miller V. Wichita Gas Co., 33 P.2d 
130, 139 Kan. 729. 

Mich.—^Russell v. Consumers Power 
Co., 283 N.W. 11, 287 Mich. 154. 

Pa.—^Heller v. Equitable Gas Co., 3 
A.2d 343, 333 Pa. 433. 

Va.—City of Richmond v. James, 197 
S.E. 416, 170 Va. 653. 116 A.LR. 
967. 

28 C.J. p 595 note 94. 

Lighting match 

Mont.—Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 146. 

25. Wash.—Castner v. Tacoma Gas 
& Fuel Co., 212 P. 283, 284, 12$ 
Wash. 236, quoting Corpus Juris, 
and modified on other grounds 23 9 
P. 12, 126 Wash. 667. 

28 C.J. p 595 note 95. 

26. Ga.—Bray v. Atlanta Gas Light 
Co., 168 S.B. 96, 46 Ga.App. 629. 

Mich.—^Nephew v. Consumers Power 
Co., 276 N.W. 881, 883, 283 Mich. 
12, citing Corpus Juris. 

Va.—City of Richmond v. James, 197 
S.E. 416, 170 Va. 663, 116 A.L.R. 

, 967. 

Wash.—Castner v. Tacoma Gas 
Fuel Co., 212 P. 283, 284, 126 Wash. 
236, quoting Corpus Juris, and 
modified on other grounds 219 P. 
12, 126 Wash. 657. 

28 C.J. p 595 note 96. 
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as to exclude it from the service pipe, aud cutting 
it off at the meter valve, so as to leave it stored in 
the service pipe up to the meter valve, do not con¬ 
stitute negligence per se.27 Since the gas, in such 
case, belongs to the gas company, however, the law 
imposes on it the duty to exercise care in the stor¬ 
ing thereof, to the end that injury may not result, 
and it is bound to inspect, maintain, and repair the 
service pipe as long as it is so used.28 A gas com¬ 
pany installing its meter and connecting its pipes 
with the owner’s inside the latter’s building and then 
cutting off the gas on discovery that there was a 
leak has the right to rely on an ordinance prohibit¬ 
ing any person except the company from connecting 
the gas,29 and is not required to anticipate or fore¬ 
see that the wife of the owner of the house would 
order a heating contractor to turn on the gas or that 
he would ob^y her by doing so in violation of the 
ordinance,^*) nor is the heating contractor entitled' 
to consider the fact that the meter had been installed 
as a signal to go ahead,and the company is not li¬ 
able for an explosion which occurred after he did 
so on the theory that the company acted contrary to 
custom in installing the meter before inspection by 
the city plumbing inspector, where the testimony 
was in hopeless conflict regarding the custom,S2 
“Finally put in service,” within an ordinance re¬ 
quiring inspection in the presence of the plumbing 
inspector before any system of house gas piping is 
finally put in service, means to turn the gas into the 
house pipe for use by the owner or occupant of the 
house.32 An ordinance making it unlawful for gas 
fitters or others to allow gas to flow through piping 
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thereafter installed or altered unless previously in¬ 
spected or tested applies particularly to gas fitters 
and owners and persons controlling the premises, 
and, if applicable to a gas company at all, applies 
only when the company first connects its line with 
the premises.34 

Furnishing gas at improper prcsstire. Where a 
gas company negligently permits a greater pressure 
of gas to be furnished than is reasonably proper for 
the purpose, by reason whereof the house or build¬ 
ing so furnished is consumed or injured by fire, it is 
liable in damages for such loss but the negligence 
of the company must be shown,and the company 
is not liable where the consumer has means to con¬ 
trol the pressure, which he fails to use,37 or the 
only negligence is that of the owner or his agent.38 

Change in nature of gas supplied. If the gas 
company changes the nature of the gas supplied, ne¬ 
cessitating an adjustment of existing gas consum¬ 
ing appliances, it is under a duty to warn consumers 
of that fact,^® which duty is sufficiently performed 
b^^ mailing printed notices of such change to every 
consumer and advertising extensively in local pa¬ 
pers.^® Furthermore, it must use every reasonable 
precaution to see that the consumers have an oppor¬ 
tunity to adjust their appliances in a suitable manner 
for the use of the new gas but it is not under a 
duty to search the customers’ premises for the pur¬ 
pose of discovering appliances unsuitable for the gas 
supplied,^^ nor is such duty imposed by an offer on 
its part to adjust appliances for its customers.^3 
Negligent performance by a company of a contract 


27- Mich.—^Nephew v. Consumers 
Power Co., 276 N’.W. 881, 283 Mich. 
12 . 

N.T.—Reid v. Westchester Liigrhting 
Co.. 140 N.B. 712, 236 N.Y. 322, 29 
A.L.R. 1247, reversing: 196 N.Y.S- 
471, 204 App.Div. 8S3. 

Wash.—Castner v. Tacoma Gas & 
Fuel Co., 212 P. 283, 284, 126 Wash, 
236, quoting: Corpus Juris, and 
modified on other gn:*oimds 219 P. 
12, 126 Wash. 667. 

28 C.J. p 696 note 97. 

28. Wash.—Castner v. Tacoma Gas 
& E\iel Co., supra. 

W.Va—Canfield v. West Virginia 
Cent. Gas Co., 93 S.E. 815, 80 W.Va. 
731, L..R.A.1918A 808. 

28 C.J. p 696 note 98. 

29. Miss.—^Mississippi Public Serv¬ 
ice Co. V. Cunnlng:ham, 196 So. 472, 
189 Miss. 179. 

30. Miss.—^Mississippi Public Serv¬ 
ice Co. V. Cunningham, supra. 

81, Miss.—^Mississippi Public Serv¬ 
ice Co. V. Cunningham, supra. 

82. Miss.—^Mississippi Public Serv-1 

Co. V. Cunningham, supra. I 


33. Miss.—Mississippi Public Serv¬ 
ice Co. V. Cunningham, supra 

34. Tex.—^Lfone Star Gas Co. v. Ec¬ 
kel, Civ.App., 110 S.W.2d 936. 

35. Tex.—Caddo Gas Co. v. Jeffries, 
Civ.App., 271 S.W. 108. 

28 C.J. p 696 note 99. 

38. Ind.—^Ibach v. Huntington Light 
& Fuel Co., 65 N.B. 249, 23 Ind, 
App. 281. 

xasuffloiency of regulator 
Where there was no evidence that 
regulator was too small to handle 
amount of gas consumed by sixteen 
appliances in church kitchen when 
regulator was installed, or that gas 
company knew or should have known 
of Increase in the number of appli¬ 
ances thereafter, gas company was 
not liable for carbon monoxide poi¬ 
soning of church worker alleged to 
have resulted from furnishing of a 
regulator which was too small to 
regulate volume of gas used by ap¬ 
pliances.—Lone Star Gas Co. v. Laz- 
zara, Tex.Civ.App., 162 S.W.2d 824. 
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37. Ky.—^Hollon v. Campton Fuel & 
Light Co.. 105 S.W. 426, 127 Ky. 
266, 82 Ky.L. 178. 

38. Ky.—Triple-State Natural Gas 
& Oil Co. V. Wellman, 70 S.W. 49, 
114 Ky. 79, 24 Ky.L. 851, 1 Ann. 
Cas. 64. 

39. CaL—Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 CaLApp.2d 
329. 

Ga.—^Newill v. Atlanta Gas Light 
Co., 172 S.E. 232, 48 Ga.App. 226. 

Tex.—^Lone Star Gas Co. v. Bradford, 
Civ.App., 147 S.W,2d 547, error dis¬ 
missed, Judgment correct. 

40. Cal.—^Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, 3 Cal.App.2d 
329. 

41. Tex.—Lone Star Gas Co. v. 
Bradford, Civ.App., 147 S.W. 2d 647, 
error dismissed, judgment correct. 

42. Cal.—^Ray v. Pacific Gas & Elec¬ 
tric Co., 39 P.2d 812, S Gal.App.2d 
329. 

43. Cal.—^Ray .v. Pacific Gas & Elec¬ 
tric Co., Bupra» 
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to adjust a consumer’s appliance creates a right of 
action in favor of any person injured thereby,**^ but 
failure to search for or discover and adjust appli¬ 
ances other than those pointed out by the customer 
is not negligence within the ruleM 

Duty to shut off gas in case of fire. A company 
supplying gas to premises wherein the owner has 
his own gas appliances is not liable for failure to 
shut off the gas from the premises when they are 
on fire,^® unless it is requested to do sOj^*^ or in some 
other way is put on notice that its aid in that par¬ 
ticular is necessary to protection of the property.^S 

§ 43. -Proximate Cause 

In order to render a gas company liable, its negti* 
gence must have been the proximate, although not neces¬ 
sarily the immediate, cause of the injury, and the injury 
must have been the natural, probable, foreseeable, conse- 
quence of the negligent act. 

In order to render a gas company liable for an in¬ 
jury alleged to have resulted from its negligence, 
such negligence must have been the proximate cause 
of the injury and it is the proximate cause there¬ 


of if it can be properly said to have produced the 
result complained of, in natural and continuous se¬ 
quence, unbroken by any efficient intervening 
cause.®® The negligence charged may be the prox¬ 
imate cause, although not the immediate one,®^ and 
although there may have been other intervening 
agencies which have also contributed to the injury.®^ 
It is enough if it is the efficient cause which set in 
motion the chain of circumstances leading up to 
the injury.®® In order to excuse defendant’s negli¬ 
gence, the intervening cause must have been either 
a superseding or a responsible one.®^ To be a su¬ 
perseding cause, it must so entirely supersede the 
operation of defendant’s negligence that it alone, 
without defendant’s negligence contributing thereto 
in the slightest degree, produces the injury. In or¬ 
der to be a responsible cause, it must be the culpa¬ 
ble act of a human being, who is legally responsi¬ 
ble for his act.®® In determining whether the act 
of defendant gas company was the proximate cause 
of an injury, the rule is that the injury must be the 
natural and probable consequence of the act;®® such 
a consequence, under the surrounding circumstances 
of the case, as might and ought to have been fore- 


44, CaL—^Ray v. Pacific Gas & Elec¬ 
tric Co., supra. 

45. CaL—^Ray v. Pacific Gas & Elec¬ 
tric Co., supra. 

4& W.Va.—George v. Tri-State Gas 
Co., 81 S.B. 722, 74 W.Va. 177, 62 
Lr.R.A,N.S., 637. 

28 C.JT. p 598 note 4. 

47. W.Va.—George v. Tri-State Gas 
Co., supra. 

48. Tex.—^Texas Cities Gas Co. v. 
Dickens, Civ.App., 166 S.W.2d 1010, 
affirmed. Sup., 168 S.W.2d 208. 

W.Va.—George v. Tri-State Gas Co., 
81 S-E. 722, 74 W.Va. 177, 62 URJV., 
N.S., 537. 

49. U.S.—Stanolind Oil & Gas Co. v. 
Brown, C.C.A.Tex., 82 P.2d 398, cer¬ 
tiorari denied 53 S.Ct. 526, 289 U. 
S. 728, 77 UEd. 1478—Border Gas 
Co. V. Windrow, C.C.A.Tex., 3 P.2d 
974. 

III.—Clare v. Bond County Gas Co., 
267 IlLApp. 437. 

Mo.—Wall V. Kansas City Gas Co., 
App., 236 S.W. 161. 

N.J.—Harty v. Elizabethtown Con¬ 
solidated Gas Co., 166 A. 132, 11 
N.J.Misc. 382. 

S.D.—^Proke v. Watertown Gas Co., 
298 N.W. 450, motion denied 1 N. 
W.2d 690. 

Tex.—^Lione Star Gas Co. v. Lazzara, 
Civ.App., 152 S,W.2d S24-^Davis v. 
Texas Co., Civ.App., 262 S.W. 129. 

Wis. —"El L. Chester Co. v. Wisconsin 
Power & Light Co., 247 N.W. 861, 
211 Wis. 158. 

28 C.J. p 596 note 12. 

-Preejcteiate cause generally see the C. 
J.S. title Negligence S5 103-115, 


also 45 C.J. p 897 note 2-p 940 note 
25. 

SO. ind.—^Alexandria Mining & Ex¬ 
ploring Co. V. Irish, 44 N.E. 680, 16 
Ind.App. 534. 

QhLB compaity*s soxioomi^llanco with 
dty ordlaaaoe in not filing map show¬ 
ing location of service pipe discon¬ 
nected by street excavator’s blow 
was held continuing negligence prox- 
Imately causing explosion.—Rauch v. 
Southern California Gas Co., 273 P. 
1111, 96 CaLApp. 250. 

51- Ind.—^Alexandria Mining & Ex¬ 
ploring Co. V. Irish, 44 N.E. 680, 
16 Ind.App. 534. 

52i Cal.—^Hilson v. Pacific Gas & 
Electric Co.. 21 P.2d 662, 131 Cal. 
App. 427—^Rauch v. Southern Cali¬ 
fornia Gas Co., 273 P. 1111, 96 CaL 
App. 250. 

Kan.—Carlisle v. Union Public Serv¬ 
ice Co.. 21 P.2d 395, 137 Kan. 636— 
Webb V. City of Chanute, 235 P. 
838, 118 Kan. 505. 

Tex.—McAfee v. Travis Gajs Corpora¬ 
tion, 163 S.W.2d 442, 137 Tex. 314, 
reversing, Civ.App., 131 S.W.2d 139 
—^Fort Worth Gas Co, v. Cooper, 
Civ.App., 241 S.W. 282. 

28 C.J. p 596 note 15. 

53. Mont.—Staff v. Montana Petro¬ 
leum Co., 291 P. 1042, 88 Mont. 145. 
28 C.J, p 597 note 16. 

Znierventioit by fix^naiL 
Causal relation between gas com¬ 
pany’s failure to repair leak and ex¬ 
plosion was held not necessarily 
broken by acts of fireman inspecting 
for escaping gas.—Smith v. Twin 
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State Gas & Electric Co., 144 A, 57, 
83 N.H. 439, 61 A.Lr.R. 1016, rehear¬ 
ing denied 144 A. 783, 83 N.H. 439, 
61 A.Ii.R. 1015. 

64, Va.—^Richmond v. Gay, 49 S.E 
482, 103 Va. 320. 

Efficient Intexvvnixig last contribut¬ 
ing proximate cause 
Where gas company installed its 
meter and connected its pipes on 
outside of house with owner’s or fit¬ 
ter’s pipes on inside, meter then dis¬ 
closed that gas was passing through 
meter into house pipe, company’s 
servants discovered uncapped pipe 
in fiimace room and cut off gas so 
that it could not be turned on with¬ 
out aid of a tool, owner’s wife acting 
as owner’s agent instructed heating 
contractor to install furnace, heating 
contractor’s employee turned on me¬ 
ter, and gas escaping from uncapped 
pipe under kitchen flooring exploded 
and damaged building, the efficient 
intervening last contributing proxi¬ 
mate cause of the explosion was the 
joint act of the owner and the heat¬ 
ing contractor to which gas company 
did not contribute by Installing its 
meter and leaving it unconnected.— 
Mississippi Public Service Co. v. 
Cunningham, 195 So. 472, 189 Miss. 
179. 

55. Va.—^Richmond v. Gay, 49 S.E. 
482, 103 Va. 820. 

28 C.jr. p 597 note 19. 

56. Wis.—^B. L. Chester Co. v- 'Wis¬ 
consin Power & Light Co., 247 N. 

, W. 861, 211 Wis. 168. 

28 C.J. p 597 note 20. 
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seen by defendant as likely to flow from his act.®*^ 
It is not necessary that the particular injury should 
have been foreseen.^s It is enough if some injury 
to another was reasonably to be apprehended as a 
result of the negligent conduct.69 The act of a third 
person, intervening or contributing a condition nec¬ 
essary to the injurious effect of the original negli¬ 
gence, will not excuse the first wrongdoer, if such 
act ought to have been foreseen,9® but, if the inter¬ 
vening agency is something not likely to occur or to 
be foreseen, the rule is otherwise.®^ 

§ 44- - Contributory Negligence 

a. In general 

b. What constitutes 

a. In General 

Negligence of plaintiff contributing to cause the pro- 
else injury complained of win bar recovery for damages 
resulting from the escape or explosion of gas. 

Contributory negligence on the part of the person 
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injured will defeat a recovery by him for damages 
sustained by reason of the escape or explosion of 
gas.®2 To bar recovery, however, the negligence 
must have contributed to cause the precise injury 
complained of,®® 

b. What Constitutes 

(1) In general 

(2) Searching for leak with match or 

light 

(1) In General 

The failure of plaintiff to exercise care for his own 
safety, for example, in seeing that gas appliances and 
pipes are in good order and that pipes not to be used are 
capped, in taking precautions after knowledge of danger, 
and in not exposing himself to obvious and imminent dan- 
ger, constitutes contributory negligence. 

One applying for gas is charged with the duty of 
keeping in good order the instrumentalities through 
which the gas is to be used, and which are under 


57. Wis.—^E. L. Chester Co. v. Wis¬ 
consin Power & Lri^rht Co., supra. 

28 CJ. P 697 note 21. 

Zajiiry to fireman. 

Such damagre as city fireman suf¬ 
fered as a result of explosion caused 
by natural iras escaping: into a burn¬ 
ing: building:, or some similar damajfe, 
could have been reasonably antici¬ 
pated and foreseen as a natural and 
probable consequence of failure to 
cut off the g:as.—Texas Cities Gas Co. 
V. Dickens, Tex.Civ.App., 166 S.W.2d 
1010, affirmed, Sup., 168 S.W.2d 208. 
Violation of law 

Where car in which plaintiff was 
riding: was deflected from course and 
struck defendant’s pipe line, causing: 
gas to ig:nite and bum plaintiff, claim 
that defendant could not have fore¬ 
seen act of offending: automobile in 
violating: law cannot be set up, since 
one who is himself neg:lig:ent cannot 
rely on presumption that others will 
exercise due care and obey laws,— 
Carroll v. Central Counties Gas Co., 
240 P. 63, 74 Cal.App. 303. 

58. Mass.—Barbeau v. Buzzards Bay 
Gas Co., 31 N.E.2d 522, 308 Mass. 
245. 

NIT.—Laughlin v. New York Power 
& Light CoiT>oration, 23 N.Y.S.2d 
292, affirmed 27 N.Y.S.2d 87, 261 
App.Div. 1107, affirmed 39 N.E.2d 
296, 287 N.Y. 681. 

Tex.—^Texas Co. v. Brown, Clv.App., 
82 S.W.2d 1101, error dismissed. 

28 CJ. p 697 note 22. 

WiSOOllSilL 

In order to render gras company 
liable for damages from breaking of 
valve resulting in escape of gas and 
explosion in store across street, there 
must have been reasonable anticipa- 
tlob of particular type of injury oc¬ 


curring. Lack of ordinary care by 
gas company cannot be held proxi¬ 
mate cause of damages from explo¬ 
sion in store simply because it 
should have been anticipated that 
some damages to interests of others 
might result.—^E. L. Chester Co. v. 
Wisconsin Power & Light Co., 247 N. 
W. 861, 211 Wis. 168. 

59. Kan.—Carlisle v. Union Public 
Service Co„ 21 P,2d 395, 137 Kan. 
636 

Va.—City Gas Co. v. Webb, 84 S.E. 
646, 117 Va. 269. 

60. Cal.—^Hilson v. Pacific Gas & 
Electric Co., 21 P.2d 662, 131 CaL 
App. 427. 

Ga.—^Bray v, Atlanta Gas Light Co., 
168 S.E. 96, 46 Ga.App. 629. 

La.—Bradley v. Shreveport Gas, Elec¬ 
tric Light & Power Co., 76 So. 230, 
142 La. 49—^Loyocano v. Louisiana 
Power & Light Co., App., 165 So. 
516, rehearing denied and amended 
166 So. 160. 

28 C.J, p 597 note 24. 

Persons or companies liable see in¬ 
fra § 46. 

Dlreotion. by owner or tenant to 
install meter oosneoting with nnoap. 
ped pipe does not, as matter of law, 
relieve gas company from negligence 
causing explosion injuring third per¬ 
son,—Sawyer v. Southern California 
Gas Co., 274 P. 644, 206 CaL 366. 

61. U.S.—^Border Gas Co. v. Win¬ 
drow, C.C,A.Tex., 3 P.2d 974. 

Ala.—^Alabama Utilities Service Co. v. 

Estelle, 174 So. 496, 234 Ala. 226. 
Cal.—Sawyer v. Southern California 
Gas Co.. 274 P. 644, 206 CaL 366. 
N.J.—^Harty v. Elizabethtown Con¬ 
solidated Gas Co., 166 A. 132, 11 N. 
J.Misc. 382. 


Tex.—^Davis v. Texas Co., Civ.App., 
262 S.W. 129. 

28 C.J. p 697 note 26. 

6fi. Kan.—^Newland v. City of Win¬ 
field, 289 P. 402, 131 Kan. 191. 

Mich.—^Pleegar v. Consumers* Pow¬ 
er Co., 247 N.W. 741, 262 Mich. 637. 
Miss.—Mississippi Public Service Co. 

V. Bassett, 184 So. 419, 184 Miss. 6. 
Wash.—^Moran Junior College v. • 
Standard Oil Co. of California, 62 
P.2d 342, 184 Wash. 543. 

28 C.J. p 597 note 26. 

63. Conn.—Brown v. Ulius, 27 Conn. 

84, 71 Am.D. 49. 

Prozimate oanse 

Where evidence showed that con¬ 
tributory negligence was predicated 
on theory that decedent had violated 
an ordinance providing that it should 
be unlawful to remove or disconnect 
gras appliance without capping the 
outlet, even if decedent was responsi¬ 
ble for the uncapping unless viola¬ 
tion of ordinance was proximate 
cause of explosion which resulted in 
her death, it was immaterial.—^Hoh- 
nemann v. Pacific Gas & Electric Co., 
96 P.2d 350, 36 Cal.App.2d 597. 
Caulking and weather stripping 
In action against city for injuries 
allegedly sustained by inhaling 
fumes of illuminating gas, plaintiff 
was not contributorily negligent in 
having her house caulked and weath¬ 
er stripped when she was advised 
that possibly the fumes came from 
the outside, where there was no evi¬ 
dence that if caulking and weather 
stripping had not been installed inju¬ 
ries would have been avoided or les¬ 
sened.—City of Richmond v. James, 
197 S.E. 416, 170 Va. 663, 11-6 A.L.R. 

I 967. 
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his control, such as appliances®^ and pipes in the 
house,®® and the service line,®® and is required to 
use the appliances provided to shut off the gas,®^ 
or to control the pressure,®® especially in times of 
emergency;®^ and failure of duty in these respects 
will amount to contributory negligence. So it is 
negligence for an occupant of premises equipped 
with gas pipes to permit those pipes to remain open 
and uncapped unless he is justified in assuming that 
the gas supply has been absolutely cut off and that 
there is no reasonable possibility that the gas may 
enter the premises through such pipes,*® but the 
test of negligence in this particular is the standard 
of care which would be exercised by the ordinarily 
prudent person; and, where defendant has exercised 
such care, his failure to cap the pipes is not negli- 
gence.'^i A person on his own property is under 
no obligation to watch, lest he be injured by the 
unlawful act of a person who floods his premises 
with an explosive gas,'^^ and it has been held not 
contributory negligence to leave vacant premises 
without inspection for a short time.*^® Striking a 
match in a room will not constitute contributcry 
negligence unless there is a sufficient odor to cre¬ 
ate in plaintiff’s mind a suspicion of escaping gas.^^ 


Failure to take precautions after knowledge of 
danger constitutes contributory negligence barring 
recovery."® Thus, if a person knows that gas is 
escaping into his house from the main of a gas com¬ 
pany, it is his duty to take suitable precautions for 
his safety, and, if he does not do so, and damage 
results, he cannot recover.^® Ordinarily, under such 
circumstances, it would be his duty to notify the 
company of the leakj^"^ or withdraw from the prem¬ 
ises.**® The circumstances may be such, however, 
that failure to do so will not constitute contributory 
negligence.*^® 

Exposing oneself to known danger will preclude 
a recovery for resulting injury only when the dan¬ 
ger is so obvious and imminent that a person of 
ordinary prudence under like circumstances would 
not subject himself to it.®® However, following an 
employee of the company into the cellar to investi¬ 
gate the leak has been held not contributory neg- 
ligence.®! 

(2) Searching for Leak with Match or Light 
It Is not contributory negligence per se to use a match 
or lighted candle to search for a gas leak, although under 
the particular circumstances of the case it may be con¬ 
tributory negligence. 


64. CaL—Ray v. Pacific Gas & Elec¬ 
tric Co.. 39 P.2d 812, 8 Cal.App.2d 
329. 

Pa.—Conway v. Philadelphia Gas 
Works Co., 7 A.2d 32S. 336 Pa 11. 

66- Ill.—Kelley v. Public Service Co. 
of Northern Illinois. 21 N.B.2d 43, 
300 Ill.App. 354. 

Mich.—Pleegar v. Consumers’ Pow¬ 
er Co.. 247 N.W. 741, 262 Mich. 537. 

Okl.—Price v. MacThwaite Oil & Gas 
Co., 61 P.2d 177, 177 Okl. 495. 

Wash.—^Moran Junior Collegre v. 
Standard Oil Co. of California 52 
P.2d 342, 184 Wash. 643. 

28 C.J. p 597 note 29. 

60L Pa—^Heller v. Equitable Gas Co., 
3 A.2d 343, 333 Pa 433. 

W.Va—H. B. Assten & -Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va 515. 

6!7- W.Va—Creel v. Charleston Nat¬ 
ural Gas Co., 41 S.E. 174, 61 W.Va 
129, 90 Am.S.R. 772. 

6& Ind.—Citizens’ Gas & Oil Min. 
Co. V. Whipple, 69 N.E. 557, 32 Ind. 
App. 203. 

28 C.J. p 598 note 31. 

W.Va—George v. Tri-State Gas 
Co.. 81 S.E. 722, 74 W.Va 177, 62 
I4.R.A.,N.S.. 537. 

28 C.J. p 598 note 32. 

70, Xia—Lioyocano v. Liouisiana 

Power & Light Co„ App., 166 So. 
515, rehearing denied and amended 
166 So. 150. 

71- lA.— Xioyocano v. Louisiana 

Power & Light Co., supra 


PaUuze to discover open outlet 

Tenants of apartment who had nev¬ 
er before used gas were not negligent 
in failing to discover that gas com¬ 
pany, in making connection, had left 
gas outlet open.—^Hebert v. Baton 
Rouge Electric Co.. 91 So. 406, 150 
La 957, 25 A,L.R. 245. 

Tia Ill.—Baudler v. People’s Gas 
Light & Coke Co., 108 Ill.App. 187. 
28 C.J. p 598 note 34. 

73. Md.—Baltimore City Cons. Gas 
Co. V. Getty, 54 A. -660, 96 Md. 683, 
94 Am.S.R. 603. 

28 CtJ. p 'o98 note 35. 

74. La—Loyocano v. Louislajia 
Power & Light Co., App., 165 So. 
515. rehearing denied and amended 
166 So. 150. 

Searching for leak with match or 
light see Infra subdivision b (2) of 
this sectioa 

75. Wash.—^Moran Junior College v. 
Standard Oil Co. of California, • 52 
P.2d 342, 184 Wash. 543. 

76. Pa—^Kihele v. Philadelphia, 105 
Pa 41. 

28 C.J. p 698 note 36. 

77. Mass.—^Hunt v. Lowell Gas 
Light Co., 1 Allen 343—Holly v. 
Boston Gaslight Co., 8 Gray 123, 
69 Am.D. 233. 

78. Pa—Kibele v. Philadelphia, 105 
Pa 41. 

28 C.J. p 598 note 38. 
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76. Mo.—Messmer v. St. Louis Coun¬ 
ty Gas Co., App., 42 S.W.2d 963. 
965, citing Corpus Juris. 

28 C.J. p 598 note 39. 

Want of notice or knowledge 

(1) One without notice or knowl¬ 
edge that gas was leaking into the 
basement of his premises, where it 
exploded, is not guilty of contribu¬ 
tory negligence in not notifying ther 
gas company of such leakage.—^No- 
math Hotel Co. V. Kansas City Gas 
Co., 353 S.W. 975, 300 Mo. 240. 

(2) That accumulation of water on 
apartment building basement floor 
created electric current which kept 
in operation an electric motor which 
caused flow of gas into plant after 
water had extinguished pilot light 
did not import, as matter of law, 
contributory negligence of Janitor 
who was Injured by explosion occur¬ 
ring when he attempted to light pi’ot, 
since no presumption of knowledge, 
or duty to know that water would 
cause accumulation of explosive gas, 
could be indulged.—^-\labama Utilities 
Service Co. v. Estelle, 174 So. 496, 234 
Ala. 226. 

80- Tex,—^McAfee v. Travis Gas 
Corporation, 153 S.W.2d 442, 447, 
137 Tex. 314, citing Corpus JuriSi 
and reversing, Civ,App.. 131 S.W. 2d 
139. 

28 C.J. p 598 note 41, 

81. Mont.—Staff v. Montana Petrole¬ 
um Co., 291 P. 1042, 88 Mont 145, 
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It is not contributory negligence per se to use a 
matches or lighted candle^S in trying to discover a 
gas leak, or to enter with a light a cellar or other 
closed place into which gas is escaping.^^ In such 
cases the question of contributory negligence is to 
be determined by a consideration of all the circum¬ 
stances,^® such as the extent of the leak,^® the size 
of the inclosure where located,®*^ and the length of 
time the leak has existed.^* If one has notice that 
gas is present in large quantities, it is negligence 
for him to apply a lighted match to it.®^ If, how¬ 
ever, the quantity is small, or if there is nothing to 
cause a man of ordinary prudence placed in the same 
situation to believe that there is danger of an ex¬ 
plosion, it is not necessarily negligence to light a 
match.9® The distinction between the two classes of 
decisions lies in the fact lhat in one there are no 
surrounding circumstances from which the person 
injured may reasonably infer that he may safely 
search for the leaking gas with a light, while in the 
other cases such relieving circumstances are to be 
found.^^ 

I 45 . - Persons Entitled to Sue 

Plaintiff may sue for injuries resulting from an es¬ 
cape or explosion of gas although not in privity with de¬ 
fendant; and recovery has been allowed lessors and les¬ 
sees, as well as to a contractor constructing the building 
damaged. 

To support a right of action for injury resulting 
from an escape or explosion of gas, there need be 
no privity between the party injured and the com¬ 
pany by whose breach of duty the. injury is caused.^.2 
The fact that plaintiff was not a patron of the com¬ 
pany is immaterial.^2 A lessee may recover from a 
gas company for an injury to his leasehold interest 


caused by gas escaping from the company’s pipes, 
and the lessor may recover for an injury to the re¬ 
version.®^ A contractor, who has agreed to con¬ 
struct a building on city property, and to deliver it 
completed on payment of the contract price, is en¬ 
titled to sue for injury to the building, before com¬ 
pletion, by a gas explosion occurring through the 
negligence of a gas company.®® 

§ 46. - Persons or Companies Liable 

A gas company is liable for the consequences of its 
negligence notwithstanding the negligence of another con¬ 
curred therewith. 

In view of the rule stated in the C.J.S. title Neg¬ 
ligence § 102, also 45 C.J. p 895 note 2, that where 
iw^o or more parties, by their concurrent negligence, 
cause injury to a third person, they are jointly and 
severally liable, a gas company is liable for the con¬ 
sequences of its negligence, although the negligence 
of another company,®® or person,®"^ or of the mu¬ 
nicipality,®® concurred therewith. 

§ 47. -Actions 

a. Form of action 

b. Pleading 

c. Evidence 

d. Questions for court or jury 

e. Instructions 

f. Verdict and findings 

a. Form of Action 

An action of the case, and not an action of trespass. 
Is the proper comm on-law form of action to recover con¬ 
sequential damages against a gas company negligently 
permitting Its gas to escape. 

It has been said that if a gas company negligently 


82. Ga.-—Newlll v. Atlanta Gas 
JAfsht Co., 172 S.B. 232, 48 Ga.App. 
226. 

N.H.- -Smith v. Twin State Gas & 
Electric Co., 144 A. 57, 83 N.H. 430, 
61 Ab.R. 1015, rehearing denied 
144 A 783. 83 N.H. 439, 61 A.I..R. 
101-5. 

28 C.J. p 598 note 42. 

83. D.C.—^A^^ashington Gas Light Co. 
V. Eckloff, 7 App.DC. 372. 

N.T.—Schmeer v. Gas Light Co., 42 
N-E. 202, 147 N.T. 529, 30 L.R.A 
633. 

84. N.T.—Lanigan v. New York Gas¬ 
light Co., 71 N.Y. 29. 

86, Ga—^Newlll v. Atlanta Gas 
Light Co., 172 S.E. 232, 48 Ga.App. 
226. 

28 O.J. p 598 note 45. 

Contributory negligence as question 
for jury see infra 5 47 d. 

88i Ark.—^Pine Bluff Water & Light 
Co. V. Schneider, 34 S.W. 647, 62 
Ark. 109. 33 L.R.A. 36-6. 


N.Y.—Schmeer v. Gas Light Co., 42 
N.E, 202, 147 N.T. 529, 30 L.R.A 
653. 

87. N.Y.—Schmeer v. Gas Light Co., 
43 N.E. 202, 147 N.T. 629, 30 L.R.A 
653. 

Pa—Stoner v. Pennsylvania Fuel 
Supply Co., 40 PaSuper. 699. 

83. N.Y.—Schmeer v. Gas Light Co., 
42 N.E. 202, 147 N.T. 529. 30 L.R. 
A 653. 

'28 C.J. p 598 note 48. 

89. Mont.—Staff v. Montana Petro¬ 
leum Co., 291 P. 1042, 1048, 88 
Mont. 145, quoting Corpus Jaxls. 

28 C.J. p 598 note 50. 

90. Ark.—^Pine Bluff Water & Light 
Co. V. Schneider, 34 S.W. 547, 62 
Ark. 109, 33 L.R.A 366. 

Mass.—^Bartlett v. Boston Gas Light 
Co., 122 Mass. 209. 

28 C.J. p 598 note 51. 

91. Ill.—^People’s Gas Light & Coke 
Co. V. Amphlett, 93 llLApp. 194. 
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92. D.C.—^Washington Gas Light Co. 
V. Eckloff, 4 APP.D.C. 174. 

38 C.J. p 509 note 53. 

93. Pa—Palmer v. Chester County 
Gas Co., 49 PaSuper. 572. 

94. Mass.—Sherman v. Pall River 
Iron Works Co., 2 Allen 624, 79 
Am.D. 799. 

95. Conn.—H. Wales Lines Co. v. 
Hartford City Gas Light Co., 93 A 
129, S9 Conn. 117. 

9S. Mass.—^Nugent v. Boston Cons. 
Gas Co., 130 N.E. 488, 238 Mass. 
231. 

Pa—^McKenna v. Citizens* Natural 
Gas Co., 47 A 990, 198 Pa 31. 

28 C.J. p 596 note 8. 

97. Cal.—^Hllson v. Pacific Gas & 
Electric Co., 21 P.2d 662, 131 CaL 
App. 427. 

28 C.J. p 596 note 9. 

98. Kan.—Luengene v. Consumers* 
Light, Heat & Power Co., 122 P. 
1032, 86 Kan. 866. 
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suffers its gas to escape, it is liable therefor to oth¬ 
er parties for all consequential damages, and may 
be proceeded against for the recovery of compen¬ 
sation, in an action in the nature of an action of the 
case,99 but not as a trespasser in an action of tres¬ 
pass*^ 

b. Pleading 

Plaintiff must state facts showing the negligence re¬ 
lied .on, and general rules apply as to the duty to nega¬ 
tive contributory negligence. The proof must conform 
to the pleadings, but minor discrepancies will be disre¬ 
garded, and evidence tending to support the pleadings is 
admissible thereunder. 

It is the duty of plaintiff to aver the negligence 
on which he relies to sustain a recovery.^ It is not 
sufficient merely to allege that defendant was guilty 
of negligence, that being a mere conclusion of law.3 
The complaint must state facts from which the court 
will be able to draw the conclusion of negligence.^ 
It is not necessary to allege how, by what means, 
or in what manner the gas became ignited,^ or that 


the company knew that gas was escaping from its 
pipes.® Facts of which plaintiff has no knowledge, 
or means of knowledge, need not be alleged.*^ 

Contributory negligence. Contributory negligence 
is a defense and generally need not be negatived by 
plaintiff,® but even in jurisdictions where contribu¬ 
tory negligence must be negatived, a general aver¬ 
ment of freedom from negligence is sufficient, un¬ 
less the court can say from the facts pleaded, as a 
matter of law, that plaintiff contributed to his in¬ 
jury.® A plea of contributory negligence in plain¬ 
tiff’s failure to notify the company of a sudden ill¬ 
ness of his wife occurring before the injury com¬ 
plained of should allege plaintiff’s knowledge that 
the illness was caused by the gas.^® 

Issuesj proof, and variance. Where plaintiff al¬ 
leges specific acts of negligence, he can recover only 
on proof of such, and not for any negligent conduct 
shown by the evidence which was not averred in 
the declaration.li The case must be tried on the al¬ 
legations which state the grounds for action,i® and 


99m Mass.—^Holly v. Boston Gaslisrht 
•Co., 8 Gray 123, 69 Am.D. 233. 

1. Mass.—^Holly V. Boston Gaslight 
Co., supra. 

2. Pa.—Smith V. People's Natural 
Gas Co., 93 A. 1005, 248 Pa. 246. 

28 C.J. p 599 note 59. 

3. Or.—Sharkey v. Portland Gas & 
Coke Co.. 144 P. 1152, 74 Or. 327, 
145 P. 660. 

4. Kan.—^Miller v. Gas Serv'ice Co., 
130 P.2d 647. 135 Kan. 829. 

Ohio. -Armour & Co. v. Ott, 138 N. 
B. 189. 117 Ohio St. 252. 

28 C.J. p 599 note 61. 

Coxnplaluts held snllloieiit 

U.S.—Shaw V. Protane Corporation, 
r).C.Pa., 1 P.Supp, 980. 

Ala.—^Alabama Power Co. v. Tal- 
madge, 93 So. 548, 207 Ala. 86, er¬ 
ror dismissed 42 S-Ct. 463, 239 XT. 

S. 575. 66 li.Bd. 1071. 

Cal.—Kjy V. Smith, 25 P.2d 251, 134 
Cal.App. 240, petition denied Roy 
V. Gas it Electric Co., 26 P. 

2d 630, 134 Ca].App. 240. 

Ga.—^NewlU V. Atlanta Gas Xilght Co., 
172 S.E. 232, 48 GaApp. 226—Pow¬ 
ers V. Atlanta Gas-Liight Co., 172 
S.B. 84, 48 Ga.App. 47—Atlanta 
Gas Light Co. V. Hodges, 170 S.E. 
87, 47 Ga.App. 163. 

—McClure v. Hoopeeton Gas it 
Electric Co., 135 N.B. 43, 303 Ill. 
*89, 25 A.LuR. 250, affirming 221 IlL 
App. 668. 

La.—A. it J.. Inc., v. Southern Cities 
IMstrihuting -Co,, 139 So. 477, 173 
lau 1051. 

Pa.—^Pey v. Scranton-Spring Brook 
. Service Ca, 40 Iiaok,Jur. 137. 

Gas Co. v. Jeffries, Civ. 
' Stil S-W, 108—Amarillo Gas 


Co. V. Walsh, Civ.App., 257 S.W. 
291. 

28 C.J. p 599 note 61 [a]. 

Complahit held insufficient 

Ohio.—Armour & Co. v. Ott, 168 N.E. 

189, 117 Ohio St. 262. 

28 C.J, p -SSa note 61 [bj. 

Complaint oonstrned 
Cl) To allege general negligence, 
as against contention that specific 
acts of negligence alleged had not 
been established.—Central Arizona 
Light & Power Co. v. Bell, 64 P.2d 
1249, 49 Aria 99. 

<2> Not to allege specific acts of 
negligence, and hence not to prevent 
application of res ipsa loquitur doc¬ 
trine.—Davidson v. American Liquid 
Gas Corporation, 89 P.2d 1103, 32 
Cal.App.2d 382. 

Proximate cause 

Petition, not disclosing gas explo¬ 
sion resulted proximately from de¬ 
fendant's. carelessness, or leaving 
proximate cause in doubt, was insuf¬ 
ficient.—^Armour & Co. v. Ott, 168 N. 
B. 189, 117 Ohio St 252. 

Action against occupant 
Complaint alleging that defendant 
had uncapped gas pipe on premises 
and accessible valve which third pei> 
son turned, causing explosion injur¬ 
ing invitee, was held to state cause 
of action.—Sawyer v. Hooper, 249 P. 
530, 79 Cal.App. 895. 

Action against parson ap- 

plianoa 

Where complaint, in action for per^ 
sonal injury resulting from explo¬ 
sion of a gas stove Installed by de¬ 
fendant, alleged that he was careless 
and negligent in the installation, in 
that the oven burner was improper-! 
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ly adjusted so that it had an insuffi¬ 
cient supply of secondary air and 
that it was placed too close to the 
wall to permit sufficient air to enter 
the oven burner, it sufficiently al¬ 
leged negligence; and even though 
complaint did not clearly allege the 
importance of secondary air to safe 
operation of the stove, defendant was 
not thereby misled.—^Tletke v. For¬ 
rest, 221 P. 681, 64 Cal.App. 364. 

5. Fla.—^Moore v. Lanier, 42 So. 462, 
•52 Fla. 353. 

6. Ind.—^Alexandria Mining & Ex¬ 
ploring Co. V. Irish, 44 N.E. 680, 16 
Ind.App. 534. 

7. R.L—Cox V. Providence Gas Co„ 
21 A. 344, 17 R.L 199. 

Va—^Richmond v. Gay, 49 S.B. 482, 
103 Va 320. 

28 C.J. p 599 note 64. 

8. Fla—^Moore v. Lanier, 42 So. 462, 
52 Fla 853. 

N.T.—^Lee v. Troy Citizens' Gas- 
Light Co., 98 N.T. 116. 

9. Ind.—^Alexandria Mining & Ex¬ 
ploring Co. V. Irish, 44 N.E. OSO. 
1'6 Ind.App. 534—Alexandria Mining 
it Exploring Co. v. Painter, 28 N.E. 
113, 1 Ind-App. 587. 

lOu Ala—Alabama Utilities Service 
Co. V. Hammond, 144 So. 822, 225 
Ala 657. 

lit HL—Clare v. Bond County Gas 
Co., 267 Ill App. 437. 

Mo.—^Taylor v. Missouri Natural Gas 
Co., App., -67 S.W.2d 107. 

Tex.—^Lone Star Gas Co. v. Lazzara 
Civ.App., 162 S.W.2d 824. 

IS, IlL—Clare v. Bond County Gas 
Co., 267 ULApp. 437. 
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not on some extraneous theory or outside matter.^s 
The general meaning of the term ‘'gas” is not re¬ 
stricted under a petition charging asphyxiation by 
“gas” escaping from a heater so as to preclude re¬ 
covery for death from fumes from the heater rath¬ 
er than unconsumed gas.^^ Evidence of facts not 
relevant to the issues pleaded is inadmissible,^5 but 
evidence that the gas furnished by defendant was 
odorless is relevant on the question of the negligence 
of plaintiffs tenant in attempting to relight extin¬ 
guished burners, even though such fact was not 
pleaded by plaintiff.^® Testimony as to plaintiffs 
brain injury is proper under allegations as to plain¬ 
tiffs nervousness and sleeplessness after the acci¬ 
dent, which might arise from a brain affliction.!*^ 
Under an allegation that defendant negligently al¬ 
lowed gas lines and equipment to become defective, 
evidence of notification to the company of leakage 
of gas in plaintiffs basement and failure to repair 
is admissible as against a contention that such evi¬ 
dence tended to prove a cause of action not plead¬ 
ed.!^ An immaterial variance between the pleading 
and the proof will be disregarded.!® 

c. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Sufficiency 


(1) Presumptions and Burden of Proof 

(a) In general 

(b) Res ipsa loquitur 

(a) In General 

The burden is on plaintiff to establish a prima facie 
case, and on defendant to rebut It. 

In an action for injury resulting from an escape 
or explosion of gas, the burden of proof rests on 
plaintiff to prove the facts constituting his cause of 
action.®® Hence plaintiff must prove that the cause 
of the injury was escaping gas,®! that such gas be¬ 
longed to defendant company,®® that it escaped 
through the negligence of the company,®® that it 
accumulated in the place where the injury oc- 
curred,®^ and that defendant’s negligence proximate- 
ly caused the damage.®^ It is not necessary, how¬ 
ever, for plaintiff to show how the gas became ig¬ 
nited.®® Plaintiff suing for the death of a fire¬ 
man by explosion while inspecting premises for es¬ 
caping gas also has the burden of showing that de¬ 
cedent did not assume the risk.®*^ Where the in¬ 
jury occurred as the result of gas escaping from de¬ 
fective pipes or appliances owned by the consum¬ 
er, the burden is on plaintiff to show that there was 
a defective condition for the repair of which the 
company was responsible,®® and that there was a 
gas leak in the premises,®® notice of which was giv¬ 
en to the company.®® It will be presumed that a 
gas meter was installed on the order of a proper 


13. Ill.—Clare v. Bond County Gas 
Co., supra. 

Mo.—Taylor v. Missouri Natural Gas 
Co., App., 67 S.W.2d 107, 

14. Tex.—^Amarillo Gas Co. v. 

Walsh. Civ.App., ^57 S.W. 291. 

15. Mo.—James v. Bailey Reynolds 
Chandelier Co., 30 S.W.2d 118, 325 
Mo. 1034. 

Tex.—^Lone Star Gas Co. v. Bckel, 
Civ.Appw. 110 S.W.2d 986—Fakes 
& Co. V. Fort Worth Gas Co., Civ. 
App., 280 S.W. 284. 

13. Cal.—^Hilson v. Pacific Gas & 
Electric Co., 21 P.2d 662. 181 CaJL 
App. 427. 

17. Ind.—Northern Indiana Public 
Service Co. v. Millender, 24 N.E.2d 
817, 108 Ind.App. 212. 

13 . Wyo.—Northwest States Utili¬ 
ties Co. V. Brouilette, 65 P.2d 223, 
«1 Wyo. 132, rehearing: denied 69 P. 
2d 628. 61 Wyo. 132. 

19. Va.—City of Richmond v. James. 
197 S.E. 416, 170 Va. 653, 116 A.L.R 
967. 

Tex,—Lone Star Gas Co. v. Laz- 
ZW CIv.App., 152 S.W,2d 824. 


21. Mo.—Nash V. St. Joseph Gas Co., 
App., 284 S,W. 860. 

W.Va.—Moore v. West Virgrinia Heat 
& LIgrht Co., 64 S.B. 721, 65 W.Va. 
652. 

22i Cal,—^Hernandez v. Southern 
California Gas Co.. 2 P.2d 360, 218 
Cal. 384. 

N.Y.—^Tiehr v. Consolidated Gas Co., 
•66 N.T.S, 10, 51 App.Div. 446. 

S3. Cal.—Hernandez v. Southern 
■Califomla Gas Co., 2 P.2d 860, 213 
Cal. 384. 

Ill.—^McClure v. Hoopeston Gas & 
Electric Co., 135 N.B. 48, 808 Ill. 
89, 25 A.LbR. 260. a,filrming: 221 IlL 
App. 668. 

Mo.—Streck v. St. Louis County Gas 
Co.. App., 58 S.W.2d 487. 

Pa.—Conway v. Philadelphia Gas 
Works. 7 A.2d 326, 336 Pa. 11— 
Hanley v. Peoples Natural Gas Co., 
188 A, 157, 325 Pa. 6. 

W.Va.—B. Agsten & Sons v. Unit¬ 
ed Fuel Gas -Co., 186 S.E. 126, 117 
W.Va. 515—Bell v. Huntington De¬ 
velopment & Gas Co., 145 S.E. 165, 
106 W.Va. 155—^Laurent v. United 
Fuel Gas Co., 133 S.B. 116, 101 W. 
Va. 499. 

28 C.J. p 599 note 70. 

24, Cal.—Hernandez v. Southern 
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California Gas Co., 2 P.2d 360, 213 
Cal. 384. 

25- L€u—^A. & J., Inc., V. Southern 
Cities Distributing Co., 139 So. 477, 
173 La. 1051. 

N.J.—^Harty v. Elizabethtown Consol¬ 
idated Gas Co., 166 A. 182, 11 N.J. 
Misc. 382. 

Pa.—Conway v. Philadelphia Gas 
Works, 7 A.2d 326, 336 Pa. 11— 
Hanley v. Peoples Natural Gas Co., 
188 A. 167, 325 Pa. 6. 

26- III.—^McClure v. Hoopeston Gas 
& Electric Co., 135 N.B. 48, 308 IlL 
89, 26 A.L.R. 250, affirming 221 IlL 
App. 668. 

28 C.J. p '600 note 71. 

27. N.H.—^Smlth v. Twin State Gas 
& Electric Co., 144 A. 67, 83 N.H. 
439, 61 A,L.R 1015, rehearing de¬ 
nied 144 A. 783, 83 N.H. 439, 61 A. 
iL.R. 1015. 

2a Pa.—Conway v. Philadelphia Gas 
Works, 7 A.2d 326, 336 Pa. 11. 

29- Pa.—Conway v. Philadelphia Gas 
Works, supra. 

30- Ill,—Clare v- Bond County Gas 
Co., 190 N.E. 278, 356 Ill. 241. 

Pa.—Conway v. Philadelphia Ga.i 
Works Ca, 7 A.2d 826, 336 Pa tl 



GA^i 


38 C.J.S. 


§ 47 

person,and the burden of proving the contrary is 

on plaintifF.32 

The burden shifts to defendant when plaintiff has 
established a prima facie case of negligence,33 but 
not until then,34 unless the circumstances are such 
as to call for the application of the doctrine of res 
ipsa loquitur, which is treated infra subdivision 
c (1) (b) of this section. 

Contributory negligence. In some jurisdictions 
the burden of proof is on plaintiff to establish that 
his own negligence did not cause or contribute to 
the injury.33 This fact need not be proved, howev¬ 
er, by affirmative testimony addressed directly to 
its support ;36 it may be shown by evidence which 
excludes fault.37 in other jurisdictions the burden 
of proving contributory negligence rests on defend- 
ant,38 

(b) Res Ipsa Loquitur 

While the mere fact of a leak or explosion does not 
generally raise a presumption of negligence or make 
out a prima facie case against the gas company, prima 
facie proof of negligence is made, in the absence of an 
intervening agency which negatives the idea of negli¬ 
gence, by showing a break in a pipe and the consequent 
escape of gas operating proximateiy to cause the loss 
where the instrumentality of the accident Is under de¬ 


fendant's control, where such accident does not ordi¬ 
narily occur if proper precautions are taken, or where the 
situation excludes everything but negligence of defend¬ 
ant. 

The application of the rule of res ipsa loquitur 
depends on the facts and circumstances of each in¬ 
dividual case.33 While in some cases the courts 
have applied the doctrine of res ipsa loquitur where 
there was no proof of negligence other than a mere 
leak or explosion,40 it has generally been held that 
the mere fact of a leak4i or explosion42 does not 
raise a presumption of negligence or make out a 
prima facie case against the company, but that plain¬ 
tiff must go a step further, and prove facts, from 
which it can be legitimately inferred that either in 
construction, repair, or operation the company had 
omitted that reasonable care and caution which it 
should have observed.43 Furthermore the doctrine 
does not apply where the cause of the explosion is 
pleaded and proved.44 On the other hand, in the ab¬ 
sence of an intervening agency which negatives the 
idea of negligence on the part of the gas compa- 
ny,45 prima facie proof of negligence is made by 
showing a break or leak in a main or pipe and the 
consequent escape of gas operating proximateiy to 
cause the loss,43 where the cause or instrumentality 
of the accident is under defendant’s control,47 where 


31. Cal.—^Brongle v. Southern Cali¬ 
fornia Gas Co., 274 P. 643, 206 Cal. 
377. 

33. CaL—^Brengle v. Southern Cali¬ 
fornia Gas Ca, supra. 

33. La.—^Koch v. Southern Cities 
Distributing- Co., 138 So, 178, 18 
La.App. 664. 

N.Y.—Laughlln v. New York Power & 
Light Corporation, 23 N.Y.S.Sd 332, 
affirmed 27 N.Y.S.2d 87, 261, App. 
Div. 1107, affirmed 3$ N.E.2d 296, 
287 N.Y. 681. 

34. W.Va.—Moore v. West Virginia 
Heat & Light Co., 64 S.E. 721, 65 
W.ViL 552. 

35. Mass.—Smith v. Boston Gas¬ 
light Co., 129 Mass. 318—^Holly v. 
Boston Gaslight Co., 8 Gray 123, 69 
AulD. 233. 

Burden of proving contributory neg¬ 
ligence generally see the C.JjS. ti¬ 
tle Negligence § 210, also *45 C.J. p 
1170 note 36 et sea. 

In ITew York 

<1) The rule of the text was held 
to apply In an early case respecting 
injury to property of plaintiff.—Lee 
V. Troy Citizens' Gas-Light Co., 98 
N.Y. 115. 

(2) Under statute enacted in 1913, 
in an action for injury causing death 
of a ^person, the burden of proof of 
deceased’s contributory negligence is 
on defendant.—Weekes v. Adirondack 
Power ds Light Corporation* 191 N.Y. 
a. 466*. 199 App.Div. 187. 


36. Mass.—Smith v. Boston Gas¬ 
light Co., 129 Mass. 318. 

37. Mass.—Smith v. Boston Gas¬ 
light Co., supra. 

sa La,—Bradley v. Shreveport Gas, 
Electric Light & Power Co., 76 So. 
230, 142 La. 49. 

39. W.Va.—Groff v. Charleston-Dun- 
bar Natural Gas Co., 156 S.E. 881, 
883, 110 W.Va. 54, citing Corpus 
Jhrls—Marshall Window Glass Co. 
V. Cameron Oil & Gas Co., 59 S.E. 
959, 63 W.Va. 202. 

Hes ipsa loquitur generally see the 
C.J.S. title Negligence § 220, also 
45 O.J. p 1193 note '51 et seq. 

40. Minn.—^Manning v. SL Paul Gas¬ 

light Co., 151 N.W. 423, 129 Minn. 
53, L.R.A.1915E 1022, AnmCas. 

1916E 276. 

28 C.J. p 600 note SO. 

4L Mo.—Streck v. St Louis Coun¬ 
ty Gas Co,, App., 58 S.W.2d 487— 
Brauer v. St. Louis County Gas 
Co., App., 238 S.W. 519. 

Or.—^Applegate v. Portland Gas & 
Coke Co., 18 P.2d 211, 142 Or. 66. 

28 C.J. p 600 note 81. 

42. Cal.—Hernandez v. Southern 

California Gas Co., 2 P.2d 360, 213 
Cal. 384. 

Mo,—^R6de v. St Louis County Gas 
Co., App., 254 S.W. 415. 

■ Pa.—Conway v. Philadelphia Gas 
Works Co., 7 A.2d 326. 336 Pa. 11— 
Hanley v. Peoples Natural Gas Co., 
188 A. 157, 325 Psu 6. 
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W.Va.—^H. B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va. 515. 

28 C.J. p 600 note 82. 

43. N.Y.—Schaum v. Equitable Gas 
Light Co., 44 N.Y.S. 284, 15 App. 
Div. 74. 

Pa.—Conway v. Philadelphia Gas 
Works Co., 7 A.2d 326, 336 Pa. 11— 
Hanley v. Peoples Natural Gas Co., 
188 A. 157, 325 Pa. 6. 

44. Tex.—^Davis v. Texas Co., Civ. 
App.. 262 S.W. 129. 

45. Mo.—Sipple v. Laclede Gaslight 
Co,, 102 S.W. 608. 125 Mo.App. 81. 

46. Utah.—Loos v. Mountain Fuel 
Supply Co., 108 P.2d 254. 99 Utah 
496. 

28 C.J. p 600 note 85. 

47. Ariz. — Central Arizona Light & 
Power Co. v. Bell, 64 P.2d 1249, 49 
Aiiz. 99. 

Cal.—^Hllson v. Pacific Gas & Electric 
Co., 21 P.2d 662, 131 CaLApp. 427— 
Smith V. Southern Counties Gas 
Co.. 264 P. 533, 89 CaLApp. 81. 

W.Va.—B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.ya. 515—Groff v. Charleston- 
Dunbar Natural Gas Co., 156 S.E. 
881, 883. 110 W.Va. 54, citing Ctor- 
pnui dtiris. 

28 C.J. p '600 note 86. 

Defective pipe or connection, as "bz- 
stnunen.tality'’ 

In -determining applicability of res 

' ipsa loquitur doctrine to action for 
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such an accident does not ordinarily occur if the 
proper precautions are taken, qj- where the situa¬ 
tion excludes everything but the negligence of de- 
fendant^^ This is not to be understood as meaning 
that such facts prove negligence as a matter of law, 
but that the jury are at liberty to draw the inference 
from them.50 The explosion being proved and its 
origin having been established as escaping gas, the 
burden shifts to defendant to show freedom from 
negligence.51 The doctrine of res ipsa loquitur is, 
however, subject to well settled limitations, and it 
does not apply where it is not shown that defend¬ 
ant’s gas caused the injury,52 or where the injury 
was, or mfay have been, caused by escape of gas 
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from pipes and appliances not under the control of 

defendant.53 

(2) Admissibility 

Generally aty material evidence, which is otherwise 
competent, tending to establish or negative the company’s 
negligence and its connection with the Injury in con¬ 
troversy, is admissible. 

In actions against gas companies for injuries sus¬ 
tained by the escape or explosion of gas, the ordi¬ 
nary rules of evidence are applicable, and, while ir¬ 
relevant evidence should be excluded,as a general 
rule, any evidence tending to establish or negative 
the company’s negligence and its connection with 
the injury in controversy is admissible,®^ provided 


Injuries from gas explo'sion, defec¬ 
tive pipe or connection from whlcli 
gas must have escaped in vault must 
be considered to be at least one of 
“Instrumentalities” or “things” re¬ 
ferred to in doctrine.—Gerhart v. 
Southern •California Gas Co., CaL 
App., 132 P.2d 874. 

Control of place 

(1) In action against gas company 
by partner in sewer contracting firm 
for injuries resulting from gas explo¬ 
sion in manhole owned by city, in 
order to render doctrine of “res Ipsa 
loquitur” applicable it was sufficient 
to show that gas company had exclu¬ 
sive control, not necessarily of the 
place where the injury occurred or 
of the gas which escaped at that 
place, but of the gas distributing sys¬ 
tem under the street involved, that 
gas would not ordinarily have es¬ 
caped therefrom in dangerous quanti¬ 
ties in the absence of negligence on 
gas company’s part, and that gas did 
escape therefrom in dangerous quan¬ 
tities, causing injuries to plaintiff at 
a place under the street, close to the 
distributing system.—Chutuk v. 
Southern Counties Gas Co. of Cali¬ 
fornia, Cal., 1-32 P.2d 193, prior opin¬ 
ion, App., 126 P.2d 76. 

(2) However, it has been held that 
a gas company was not responsible, 
under res ipsa loquitur doctrine, for 
explosion in manhole belonging to 
telephone company.—National Sheet 
Metal Hoofing Co. v. New York Tele¬ 
phone Co., 137 A. 409, 5 N.J.Misc. 
503. 

48, Cal—Chutuk v. Southern Cali¬ 
fornia Gas Co., 23 P.2d 285, 218 
Cal 395—^Brunlg v. Pacific Gas & 
Electric Co.. 36 P.2d 226, 140 Cal. 
App. 254—Smith v. Southern Coun¬ 
ties Gas Co., 264 P. 532, 89 CalApp. 
81 . 

28 aj. p 600 note 87. 

49. N.T.—Fullerton v. Glens Falls 
C5as & Electric Co., 141 N.T.S. 838, 
157 App.Dlv. 191. 

sa Mass.—Carmody v. Boston Gas 


Liight Co., 89 N.E. 18'4, 162 Mass. 
o39. 

28 C.J. p 600 note 89. 

51- •Cal.—Brunig v. Pacific Gas & 
Electric Co., 33 P.2d 226, 140 Cal. 
App. 254—Roy v. Smith, 26 P.2d 
251, 134 CaLApp. 240, petition de¬ 
nied Roy V. Pacific Gas & Electric 
Co., 26 P.2d 650, 134 Cal.App. 240. 
Tex.—^Houston Gas & Fuel Oo. v. 
Perry, Civ.App., 55 S.W.2d 901, 
modified on other grounds 91 S.W. 
2d 1052, 127 Tex. 102. 

28 C.J. p 600 note 90. 

52. CaL—Hernandez v. Southern 
Oalifomia Gas Co., 2 P.2d 360, 213 
Cal. -384. 

Md.—State v. Consolidated Gas Co., 
37 A. 263, 85 Md. 637. 

53. CaL—Gerhart v. Southern Cali¬ 
fornia Gas Co., App., 132 P.2d 874— 
Ingledue v. Davidson, 283 P. 840, 
102 OaLApp. 703—Lewis v. South¬ 
ern California Gas Co., 268 P. 930, 
92 Cal.App. 670. 

La.— A. & J., Inc., V. Southern Cities 
Distributing Co., 189 So. 477, 173 
La. 1051. 

Or.—^Applegate v. Portland Gas & 
Coke Co., 18 P.2d 211, 142 Or. 66. 
Tex.—^Lone Star Gas Co. v. Eckel, 
Clv.App,, 110 S.W.2d 936. 

Utah,—Loos V. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 254, 99 Utah 496. 
W.Va—^H. B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va. 615. 

28 C.J. p 600 note 92. 

Boctzina Inapplioabla to ^ther side 
Where pipe in apartment where 
explosion occurred was in exclusive 
control of owner, and meter was ex¬ 
clusively owned and controlled by 
gas company, res Ipsa loquitur doc¬ 
trine was not applicable to either 
side.—Hohnemann v. Pacific Gas & 
Electric Co., 96 P.2d 360, 35 -CaLApp. 
2d 597. 

54- N.C.—^Peterson v. Tidewater 

Power Co., Ill S.E. 8. 183 N.C. 243. 

65. Ark.—Little Rock Gas & Fuel 
Co. V. Coppedge, 172 S.W. 886, 116 
Ark. 334. 


Cal.—^Brunig v. Pacific Gas & Electric 
Co., 36 P.2d 226, 229, 140 Cal.App. 
254, citing Corpus Juris. 

Tex.—Texas Co. v. Brown, Civ.App., 
82 S.W.2d 1101, error dismissed. 
Wis.—Strohmaier v. Wisconsin Gas & 
Electric Co., 263 N.W. 798, 214 Wis. 
564. 

Negligence iu tumlug off gas 

The failure of gas company, when 
turning off gas by means of shut¬ 
off valve on premises, also to shut 
gas off at street may be considered 
by jury as bearing on exercise of due 
care by gas company, in action for 
death caused by escaping gas.— 
Nephew v. Consumers Power Co., 276 
N.W. 881. 283 Mich. 12. 

Svideuoe negativing contributory 
negligence 

In action for death caused by as¬ 
phyxiation, in which It was claimed 
that defendant gas company was neg¬ 
ligent In causing gas with excessive 
pressure to be transmitted through 
an Instantaneous heater, testimony 
that a large number of heaters of 
the same description as that used 
by plaintiff's Intestate had been con¬ 
nected with the same gas supply and 
so used for many years was not er¬ 
ror.—^Alabama Power Co. v. Tal- 
madge. 93 So. 548, 207 Ala. 86, error 
dismissed 42 S.Ct 463, 259 U.S. 675, 
66 L.Ed. 1071. 

Bvideuce of couditiou existiug after 
injury held admissible 
(1) Evidence that, after fire was 
extinguished, hands of meter were 
turning and gas was escaping at 
meter, where testimony negatived 
suggestion that defective connection 
permitting gas tj escape might have 
resulted from manipulation of stop¬ 
cock by firemen.—Oklahoma Natural 
Gas Co. V. Ross, C.C.A.Okl., 131 F.2d 
238. 

(2> Evidence that five days after 
death of plaintiff's intestate there 
was no regulator in use,—Alabama 
Power Co. v. Talmadge, 93 So. 648, 
207 Ala. 86, error dismissed 42 S.Ct. 
463, 269 U.S. 676, 66 L.Bd. 1071. 
i (3) Testimony of plaintiff's bus- 
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such evidence is material^® and not calculated to 
mislead the jury.^'^ Thus evidence is admissible that 
injury from escaping gas resulted to the health^S 
or property®^ o£ other persons, at the time of the 
injury complained of, and under similar circum¬ 
stances and conditions.®® To show notice to, or 
knowledge of, the gas company any legal evidence 
is admissible,®! and evidence that the company had 
no record of a complaint made by the consumer is 
admissible as bearing on the weight of the consum¬ 
er's testimony as to notice, but does not affect its 
competency ;®2 but evidence of notice to an em¬ 
ployee whose duty extended only to the reading of 
gas meters has been held inadmissible as evidence 
of notice of the company.®^ While it has been held 
that evidence of prior leaks is admissible, in an ac¬ 
tion grounded on negligence in making repairs, sole¬ 
ly to show that the employees who performed the 
work in question were the authorized agents of the 
company to receive notice of such defects and make 
the repairs, and not to show prior negligence of the 


company,®^ there is authority to the effect that evi¬ 
dence of other leaks®® or explosions®® at other 
points in the same line, both before®^ and after®® 
the injury complained of, is admissible as tending 
to prove the bad condition of the pipe line. Thus 
for the purpose of showing the effect of gas on 
trees, leakage in other places may be proved where 
such leakage has been followed by the death of or 
injury to trees in its immediate vicinity,®® This 
evidence, however, should be admitted with cau¬ 
tion;"^® the other point of leakage must not be too 
remote,^! and the facts should show with reasonable 
certainty that the injury to the trees was the re¬ 
sult of such leakage.^® Evidence of the odor of 
escaping gas in the neighborhood for some time be¬ 
fore and up to the time of the explosion is also ad- 
missible.7® As tending to show that gas was being 
supplied at an improper pressure at the time of the 
injury, evidence is admissible to show the pressure 
in neighboring houses,*^^ and even in a different 


band that he did not suffer any ill 
effects from on a day shortly 
after accident.—^Northern Indiana 

Public Service Co. v. Millender, 24 N. 
SL2d 817, 108 lnd.App. 212. 
fteffnlatloa of corporation ooxnmls- 
sion 

In action for iniurles resulting 
from ignition of gas escaping from 
pipe line across highway, regulation 
of corporation commission requiring 
burial of pipe lines crossing high¬ 
ways was presumed applicable, and 
hence admissible in evidence, in view 
of statutes requiring pipe lines cross¬ 
ing highways to be constructed under 
commission’s supervision.—^Keener 
Oil 8b Gas Co. v. Bushong, 66 P.2d 
819, 176 Okl. 665. 

S^blts 

In action for damages in destruc¬ 
tion of house, resulting from fire 
alleged to be caused by defendant’s 
defective hanging of gas fixtures, ad¬ 
mission in evidence of a gas pipe, 
which was identified as being the 
only part of the gas system not in 
place, was proper, its probative value 
being for jury.—Coirln v. Gaul, 130 
A. 622 , 3 N.Jr,Misa 1046. 

B6l Ky.—^Louisville Gas Co. v. Gue- 
lat, 160 S.W. 666, 150 Ky. 683. 42 
L.R.A,N.S., 703. 

28 C.J. p 601 note 96. 

57- Md-—State v. Consolidated Gas 
Co., 37 A. 263. 86 Md. 637. 

Mass.—Hunt v. Lowell Gas 
Light Co., 8 Allen 169, 85 Am,D. 
d97—^Hunt V. Lowell Gas Light Co., 
3 Allen 418, 1 Allen 343. 

28 CJ. p 801 note 98. 

CaL—Linforth v. San Francisco 
Gas. & EUectric Co., 103 P. 320, 156 
<3aL, 63, 19 AnxLCpas. 1230. 
p 391 note 99, 


60- Mass.—^Hunt v. Lowell Gas 
Light Co., 8 Allen 169, 85 Am.D. 
697. 

28 C.J. p 601 note 1. 

61. Kan.—Luengene v. Consumers’ 
Light & Heat Co., 122 P. 1032, 86 
Kan. 866. 

28 C.J. p 601 note 11, 

62. Ariz.—Central Arizona Light & 
Power Co, v. Bell, 64 P.2d 1249, 49 
Ariz. 99. 

63. Ky.—^Holsclaw*s Adm'r v. Louis¬ 
ville Gas & Electric Co., 100 S.W. 
2d 805, 267 Ky, 56. 

64. Pa.—^Heller v. Equitable Gas Co., 
3 A.2d 343, 333 Pa. 433. 

Svldenee admissible to show negll* 
geaoe 

In action against gas company for 
injuries sustained by Janitor of apart¬ 
ment building when automatic gas¬ 
heating plant exploded, evidence of 
other explosions was competent as 
affording inference of negligence in 
installing automatic plant or in fur¬ 
nishing gas supply, if no outside 
agency contributed to explosions.— 
Alabama Utilities Service Co. v. Es¬ 
telle, 174 So. 496, 234 Ala. 226. 

66. CaX—^Brunig v. Pacific Gas & 
Electric Co., 35 P.2d 226, 229, 140 
CaLApp. 254, citing Corpus Juris. 
Pa.—King V. Equitable Gas Co., 161 
A 66, 307 Pa, 287. 

Tex.—^Hoiiston Gas & Fuel Co. v. 
Perry, CivApp., 65 S.W.2d 901, 
modified on other grounds 91 KW. 
2d 1052, 127 Tex, 102. 

W.Va.—^Dewier v. Citizens’ Gas, etc., 
Co., 76 S.B. 846, 71 W.Va. 417, Ann. 
Ca8,1914C 341. 

66 , Ind.—^Alexandria Mining & Ex¬ 
ploring Co. V. Irish, 44 N.E, 680, 
16 Xnd.App. 534. 
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67. Pa.—^King v. Equitable Gas Co., 
161 A 66, 307 Pa. 287. 

28 C.J. p 601 note 4. 

Xxnproper installation 

Evidence that before breaking of 
valve In question another similar 
valve in another part of system also 
broke was properly admitted where 
theory was entire installation was 
improper.—B. L. Chester Co. v. Wis¬ 
consin Power & Light Co., 247 N.W. 
861, 211 Wis. 158. 

68: Tex.—^Houston Gas & Fuel Co. v. 
Perry. CivApp., 55 S.W.2d 901, 
modified on other grrounds 91 S.W. 
2d 1062, 127 Tex. 102. 
W.Va.--Dowler v. Citizens’ Gas & Oil 
Co., 76 S.B. 846, 71 W.Va. 417, Ann. 
Cas.l914C 341. 

69- Ill.—^Rockford Gas Light & Coke 
Co. V. Ernst, 68 IlLApp. 300. 

28 C.J. p 601 note 6. 

TO. N.Y.—^Enches v. Glens Falls Gas 
& Electric Light Co., 135 N.T.S. 
726, 161 App-Elv. 382. 

71. N.Y.—^Fullerton v. Glens Falls 
Gas & Electric Light Co., 132 N.Y.S. 
995, 148 App.Div. 481. 

28 C.J. p 601 note 8. 

72. N.Y.—^Enches v. Glens Falls Gas 
& Electric Light Co., 136 N.Y.S. 726. 
161 App.Div. 382. 

73. Wis.—Werner v. Ashland Light¬ 
ing Co., 64 N.W. 996, 84 Wis. 662. 

28 C.J. p 601 note 10. 

7^ Mo.—McDonald v. Kansas City 
Gas Co., 59 S.W.2d 37, $32 Mo. 356, 
distinguishing James v. Bailey 
Reynolds Chandelier Co., $0 S.W.2d 
118, 325 Mo. 1054. 

W.Va.—^Barrickman v. Marion Oil Co., 
32 S.B. 327, 45 W.Va 684, 44 L.R.A 
92. 

28 O.J. p 601 note 12. 
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pressure district"^® supplied by the same company, 
where such evidence is connected sufficiently close 
in point of time,76 and the general conditions are 
substantially the same.77 However, conditions need 
not be precisely the same.'^s Relevant evidence is 
also admissible to show how pipes were connected 
and tested,what should have been done to control 
the pressure of high pressure gas,80 the feasibility 
of locking a meter to prevent its being turned on b 3 ' 
others than the gas company,the character and 
extent of the explosion so as to enable the jury to 
determine the cause thereof,^^ general indifference 
and inattention to danger on the part of the compa¬ 
ny,that gas mains were laid over a concrete tun¬ 
nel, and therefore, likely to break,*4 that a fireman 
when injured by an explosion was making an in¬ 
vestigation in the course of his public duty,^5 and 
the amount of the damages.^® Evidence of repairs 
subsequent to the explosion is inadmissible to prove 
negligence,S7 or to establish a practical construction 
of the rules and regulations of the company where 
under any construction thereof the company had the 
right to make such repairs,88 and while it has been 
said that such evidence should not be used for other 
purposes incidentally in issue unless the reasons 


therefor are counterbalancing,®® the evidence has 
been held to be some proof of control of the instru¬ 
mentality- by the company.®® 

In defense evidence of what precautions were ac¬ 
tually taken, and what means were actually em¬ 
ployed, by the company to discharge the duties im¬ 
posed, is relevant and admissible,®^ but evidence as 
to the usual and customary method of laying gas 
mains is inadmissible where such method is obvi¬ 
ously dangerous;®® and, since a negligent custom is 
inadmissible to show due care, evidence is inadmis¬ 
sible to show a custom of permitting any plumber, 
after installation of the meter, to turn on the gas 
without instruction with regard to examination of 
the pipes.®® 

(3) Sufficiency 

General rules as to the weight and sufficiency of the 
evidence apply In actions against a gas company for in¬ 
jury resuiting from the leak or explosion of gas. 

Negligence of the company resulting in injury to 
plaintiff must be clearly established by the evi- 
dence.®4 General rules of evidence are applicable 
in determining the sufficiency of the evidence of 
the injury,®® of the cause of the injury,®® of de- 


75. Ark.—^Public Utilities Corpora¬ 
tion of Arkansas v. Cordell, 43 S. 
W.2d 746, 184 Ark. 878. 

70. Ky.—^Hollon v. Campton Fuel & 
JAght Co., 105 S.W. 425, 127 Ky. 
256, 32 Ky.L. 178. 

28 C.J. p 601 note 13. 

77. Ark.—Lilttle Kock Gas & Fuel 
Co. V. Coppedffe, 172 S.W. 885, 115 
Ark. 334. 

28 C.J. p 601 note 14. 

78. Ind.—Indiana Natural & Illumi¬ 
nation Gas Co. V. liOngr, 59 N.EL 410, 
27 Ind.App. 219. 

79. N.C.—^Peterson v. Tidewater 
Power Co., Ill S.B. 8, 188 N.C. 243. 

8a U.S.—Public Utilities Corpora¬ 
tion of Arkansas v. Oliver, C.C.A. 
Ark., 64 F.2d 60. 

81. Cal.—Sawyer v. Southern Cali¬ 
fornia Gas Co., 274 P. 544, 206 C&L 
366. 

88. Tex.—^Dallas Gas Co. v. Bankers* 
& Shippers* Ins. Co., Civ.App., 53 
S.W.2d 130, error refused. 

88. N.H.—Smith v. Twin State Gas 
& Electric Co., 144 A. 57, 83 N.H. 
439, 61 A.L.K. 1015, rehearlngr de¬ 
nied 144 A. 788, 83 N.H. 439, 61 
A.L.R. 1015. 

84. Mo.—James v. Bailey Reynolds 
Chandelier Co., SO S.W.2d 118, 825 
Mo. 1054. 

85. N.H.—Smith v. Twin State Gas 
& Electric Co., 144 A. 57. 83 N.H. 
439, 61 A.L 1 .R. 1015, rehearing: de¬ 
nied 144 A. 783, 88 N.H. 439, 61 A. 
L.R. 1015. 


88. Mass.—City of Salem v. Salem 
Gas Light Co., 135 N.E, 573, 241 
Mass. 438. 

87. N.H.—Smith v. Twin State Gas 
& Electric Co., 144 A. 57, 83 N.H 
439, 61 A.L.R. 1015, rehearing de¬ 
nied 144 A. 788, 83 N.H 439. 61 A. 
L.R. 1015. 

W.Va .—HL B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va. 515. 

88. W.Va .—IrL B. Agsten & Sons v. 
United Fuel Gas Co., supra. 

89- N.H—Smith v. Twin State Gas 
& Electric Co., 144 A. 57, 83 N.H 
439, 61 AL.R. 1015, rehearing de¬ 
nied 144 A. 783, 83 N.H 489, 61 
A.L.R. 1015. 

9a Ind-—^Northern Indiajia Public 
Service Co. v. Millender, 24 N.E. 
2d 817, 108 IndLApp. 212. 

N.T.—^Virzi v. Brings County Lighting 
Co., 8 N.T.S.2d 239, 255 App.Div. 
889. 

Ohio.—^East Ohio Gas Co. v. Van Or¬ 
man, 179 N.E. 147, 41 Ohio App. 66. 

W.Va.—Groff v. Charleston-Dunbar 
Natural Gas Co., 156 S.E. 881, 110 
W.Va. 54. 

91. Mass.—Powers v. Boston Gas 
Light Co., 33 N.E. 523, 158 Mass. 
257. 

28 C.J. p 602 note 16. 

92. Kan.—^Murphy v. Ludowicl Gas 
& Oil Co., 150 P. 581, 96 Kan. 821. 

93. Va.—^Lynchburg Gas Co. v. Sale, 
169 S.E. 677, 160 Va. 788. 
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94l Pa.—Conway v. Philadelphia Gas 
Works Co., 7 A.2d 326, 336 Pa. 11. 

95. Svldence held suflloieiLt 

(1) To show that plaintiff was in 
building at time of explosion and was 
injured.—^Barlow v. Southern Cities 
Distributing Co., Lia.App., 149 So. 
299. 

(2) To show damage to plants in 
greenhouses from escaping gas.— 
Darlington v, Bucks County Public 
Service Co., 164 A. 501, 308 Pa. 
288. 

96. Definite evidence xeaulred 

In an action to recover damages for 
injuries alleged to have been caused 
by negligence in permitting gas to 
escape, the evidence should be suf¬ 
ficiently definite as to the cause of 
the injury as not to leave it a mat¬ 
ter for speculation by the jury.—^Mc¬ 
Clure V. Hoopeston Gas & Electric 
Co., 136 N.E. 43, 803 Ill. 89, 25 AL.R. 
250, affirming 221 IlLApp. 668—28 C. 
J. p 602 note 18 Caj. 

Bvidenoe held soSoient 

(1) To show that injuries were 
caused by gas escaping from defend¬ 
ant’s main. 

III.—^Maton Bros. v. Central Illinois 
Public Service Co., 191 N.E. 821, 356 
IlL 584, affirming 269 lll.App. 99. 
La.—^Koch V. Southern Cities Dis¬ 
tributing Co., 188 So. 178, 18 La. 
App. 664. 

Mo.—James v. Bailey Reynolds Chan¬ 
delier Co„ 80 S.W.2d 118, 825 Ma 
1054. 
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fendant*s negligence,^'^ and, likewise, in determining | the sufficiency of the evidence of contributory negli- 


XJtah.—^Lioos V. Mountain Fuel Supply 
Co.. 108 R2d 254. 99 Utah 496. 

Va,—City of Hichmond v. James. 197 
S.E. 416. 170 Va. 553. 116 A.L.R. 
967. 

28 C.J. p 602 note 18 [b], 

(2) To show that gas causing ex¬ 
plosion was not sewer gas but nat¬ 
ural gas accumulated in basement of 
building as result of gas company’s j 
negligence in improperly fitting serv- ! 
ice tee into main.—^Koch v. South¬ 
ern Cities Distributing Co., 138 So. 
178, 18 La.App. 664. 

(3) To warrant finding that explo¬ 
sion was caused by commercial gas 
furnished by defendant gas company. 
—^Mrdalj v. PubUc Service Co. of 
Northern Illinois, 31 N.E.2d 978. 308 
IU.APP. 424. 

(4) To sustain a finding that the 
fire was occasioned by leaks in com¬ 
pany’s pipes.—Stembock v. Consoli¬ 
dated Gas Utilities Corporation, 98 P. 
2d 162, 151 Kan. 81. 

(5) To show that the flame from 
a stove burner which plaintiff light¬ 
ed ignited the gas.—Port Worth Gas 
Co. V. Cooper, Tex.Civ.App., 241 S.W. 
282. 

(6) To justify conclusion of Jury 
that cause of explosion was gsus com¬ 
pany’s failure to prepare oven burn¬ 
er properly for natural gas substitut¬ 
ed for artificial gas, low pressure of 
gas. or both.—Central Arizona Light 
& Power Co. v. Bell, 64 P.2d 1249, 49 
Ariz. 99. 

(7) To show that explosion oc¬ 
curred in place where a gas pipe had 
been disconnected and cut off only 
by a cardboard gasket and to exclude 
the possibility of other causes of 
the explosion than that alleged.— 
Great Lakes Boat Bldg. Corporation 
V. Smith, C.C.A.I1L, 87 P.2d 796. 

(8) To sustain verdict for personal 
injuries from explosion of a gas stove 
purchased from and Installed by de¬ 
fendant, either on the theory of 
faulty installation or that the ex¬ 
plosion was due to insufficient sec¬ 
ondary air, which defect could have 
been remedied so as to have allowed 
proper ventilation.—Tietke v. Forrest, 
221 P. 681, 64 Cal.App. 364. 

Svldenoe htid insufiLcient to jus¬ 
tify a finding that death was the 
result of asphyxiation by illuminat¬ 
ing gas.—^Reid v. Westchester Light¬ 
ing Co., 140 N.E. 712, 236 N.T. 322, 29 
A.L.R. 1247, reversing 196 N.Y.S. 471, 
204 App-Div. 833. 

9T. Bvidenee held saifioieiit to show 
defendant’s negligence 
CaJ.—Chutuk v. Southern Counties 
Gas Co. of California. 132 P.2d 193, 
prioir opinion. App., 125 P.2d 75. 
Kane—TS^oen v, Arkeuisas Valley Gas 
Co., 263' P. 1079, 126 Kan. 206— 


Baker v, Kansas Power & Light 
Co.. 69 P.2d 731. 146 Kan. 258. 

Ky.—Mullins v. United Carbon Co., 
137 S,W.2d 1089, 282 Ky. 111. 

La.—Loyocano v. Louisiana Power & 
Light Co., App.. 165 So. 515, rehear¬ 
ing denied and amended 166 So. 
150. 

Mass.—Kelly v. Pittsfield Coal Gas 
Co,. 354 N.E. 74, 257 Mass. 441— 
City of Salem v. Salem Gas Light 
Co.. 135 N.E. 573, 241 Mass. 438. 
Mont.—Staff v. Montana Petroleum 
Co.. 291 P. 1042. 88 Mont 145. 

Pa.—King V. Equitable Gas Co., 161 
I A. 66. 307 Pa. 287. 
i Tenn.—^Nashville Gas & Heating Co. i 

V. Phillips. 69 S.W.2d 914, 17 Tenn. 
App. 648. 

Tex.—McAfee v. Travis Gas Corpora¬ 
tion, 153 S.W.2d 442. 137 Tex. 314. 
reversing. Civ.App., 131 S.W.2d 139 
—^Lone Star Gas Co. v. Holifleld, 
C1V.APP., 150 S.W.2d 282—Port 
Worth Gas Co. v. Bragg, CivA.pp., 
297 S.W. 244, reversed on other 
grounds Montri^f & Montrlef v. 
Bragg, Com.App., 2 S.W.2d 276, re¬ 
hearing denied Montrief & Mon- 
trief v. Port Worth Gas Co.. 4 S. 

W. 2d 964—Amarillo Gas Co. v. 
Walsh. Civ.App.. 257 S.W. 291. 

28 C.J. p 602 note 19 [aj. 

Bvidance held insufiLcient to show 
defendant’s negligence 
Cal.—Hernandez v. Southern Califor¬ 
nia Gas Co., 2 P.2d 360, 213 Cal. 
384. 

La,—^Kendall v. People’s Gas & Fuel 
Co., App., 158 So. 254. 

N.J.—^National Sheet Metal Roofing 
Co. v. New York Telephone Co., 137 
A. 409, 5 N.J.Misc. 503. 

Pa.—Conway v. Philadelphia Gas 
WorlM, 7 A2d 326, 336 Pa. 11. 

Tex.—^McAfee v. Travis Gas Corpo¬ 
ration, 153 S.W.2d 442, 137 Tex. 
314, reversing, Civ.App., 131 S.W. 
2d 139. j 

28 C.J. p 602 note 19 [b]. | 

Svidence held sufficient to sustain j 
verdict for plaintUf 
Ark.—^Public Utilities Corporation of 
Arkansas v. Cordell, 43 S.W.2d 746, 
184 Ark. 878. 

CaL—CJerdes v. Pacific Gas & Electric 
Co,. 27 P.2d 365, 219 Cal. 469. 90 
A.L.R. 1071—High v. Pacific Gas & 
Electric Co., 126 P.2d 911, 62 Cal. 
App.2d 701, rehearing denied 127 
P.2d 688, 62 CaLApp.2d 701—Da¬ 
vidson V. American Liquid Gas Cor¬ 
poration, 89 P.2d 1103, 32 CaLApp. 
2d 382—^Hilson v. Pacific Gas & 
Electric Co., 21 P.2d 662, 131 Cal. 
App. 427. 

Ill.—McClure v. Hoopeston Gas & 
Electric Co., 135 N.E. 43, 803 Ill. 
89, 25 A.L.R. 250, affirming 221 Ill. 
App. 668. 

Ind.—^Northern Indiana Public Serv¬ 
ice Co. V. Millender, 24 N.E.2d 817, 
108 IndApp. 212. 
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Kan.—Jolley v. United Power & 
Light Corporation, 289 P. 962, 131 
Kan. 102—Cracraft v. Wichita Gas 
Co.. 271 P. 273, 126 Kan. 775, af¬ 
firmed 275 P. 164, 127 Kan. 741— 
Shideler v. Capital Gas & Elec¬ 
tric Co.. 266 P. 741, 126 Kan. 33— 
Swayzee v. City of Augusta, 216 P. 
265, 113 Kan. 658. 

La.— A. & J., Inc., V. Southern Cities 
Distributing Co., 145 So. 361, 176 
La. 144. 

Mo.—James v. Bailey Reynolds Chan¬ 
delier Co., 30 S.W.2d 118, 325 Mo. 
1054—^Vaughn v. Kansas City Gas 
Co., App.. 159 S.W.2d 690. 

N.Y.—Laughlin v. New York Power 
& Light Corporation, 27 N.Y.S.2d 
87. 261 App.Div. 1107, affirming 23 
N.Y.S.2d 292, and affirmed 39 N.E 2d 
206. 287 N.Y. 681—Bordon v. Cen¬ 
tral Hudson Gas & Electric Corpo¬ 
ration, 284 N.Y.S. 888, 246 Ann.DJv. 
831, affirmed 4 N.E.2d 820, 272 N.T. 
596—^Ward v. Iroquois Gas Corpo¬ 
ration, 251 N.Y.S. 300, 233 App.Div 
127, motion denied 178 N.E. 789. 

257 N.Y. 647, and affirmed 179 N. 
B. 317, 268 N.Y. 124, followed in 
Kaplan v. Herman, 180 N.E. 338, 

258 N.Y. 673, affirming in part and 
dismissing appeal 250 N.Y.S. 632, 
232 App.Div. 613—Weekes v. Adi¬ 
rondack Power & Light Corpora¬ 
tion. 191 N.Y.S. 406, 199 App.Div. 
137. 

Okl.—Oklahoma Natural Gas Co. v. 
JopliPg, 247 P. 69. 121 Okl. 10. 

Tex.—Bridwell v. Bernard, Civ.App., 
159 S.W.2d 981, error refused— 
Texas Cities Gas Co. v. Dickens, 
Civ.App., 156 S.W.2d 1010, affirmed, 
Sup., 168 S.W.2d 208—Houston Nat¬ 
ural Gas Co. V. Kluck, Civ.App., 154 
S.W.2d 504, affirmed 163 S.W.2d 618, 
139 Tex. 491—Texas Co. v. Brown, 
Civ.App., 82 S.W.2d 1101, error dis¬ 
missed—^New Nueces Hotel Co. v. 
Sorenson, Civ.App., 48 S.W.2d 365, 
modified on other grounds 76 S.W. 
2d 488, 124 Tex. 175—Northern Tex¬ 
as Utilities Co. v. Ployd, Civ.App., 
21 S.W.2d 6, error dismissed—San 
Antonio Public Service Co. v. 
SchofC, Civ.App., 296 S.W. 619— 
Southwestern Gas, Light & Power 
Co. V. Jay, Civ.App., 275 S.W. 735. 

Va.—City of Richmond v. James, 
197 S.E. 416, 170 Va. 663, 116 A.L.R. 
967. 

Wyo.—Miller v. New York Oil Co., 
243 P. 118. 34 Wyo. 272. 

28 C.J. p 602 note 19 [cj. 

Evidence held Insufficient to sustain 
verdict for plaintiff 

Mich.—^Pleegar v. Consumers' Pow¬ 
er Co., 247 N.W. 741, 262 Mich. 537. 

N.T.—Ward v. Iroquois Gas Corpora¬ 
tion. 251 N.Y.S. 300, 233 App.Div. 
127, motion denied 178 N.E. 789, 267 
N.Y. 647, and affirmed 179 N.B. 
317, 263 N.Y. 124, followed in Kap¬ 
lan V. Herman, 180 N.E. 838, 268 



:38 C.J.S. 


GAS 


§ 47 


gence,^^ of freedcm from contributory negligcnce,^^ 
of notice,! of proximate cause,2 and of other mat- 
ters.2 Plaintiff is not required to establish the negli¬ 
gence of defendant by direct or positive proof.4 Like 
any other fact negligence may be, and often is, es¬ 
tablished by circumstantial evidence but, when such 
proof is relied on, it must fairly and reasonably lead 
to the conclusion that the specific act of negligence 
existed as charged, and was the proximate cause of 
the injury sustained,® and recovery will be denied 
when by positive and uncontradicted evidence by 
iinimpeached witnesses, perfectly consistent with 


the circumstantial evidence, it is bhown that there 
was no negligence.^ 

d. Qnestioxis for Court or Jury 

It is the province of the Jury to determine disputed 
questions of fact, such as whether defendant was guilty 
of negligence, whether its negligence was the proximate 
cause of the injury, and whether there was contributory 
negligence on the part of plaintiff; but it is for the court 
to determine in the first instance whether or not there 
is any evidence tending to prove the issues. 

In accordance with general rules, in an action 
against a gas company for injury resulting from es- 


N.T. 573, aiTlrming in part and dis¬ 
missing appeal 250 N.T.S. 532, 232 
App.Dlv. 613. 

Okl.—Okmulgee Gas Co. v. Kelly, 232 
P. 432, 105 Okl. 252—Okmulgee Gas 
Co. V. Kelly, 232 P. 428, 105 Okl. 
189. 

Utah.—lioos V. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 264. 99 Utah 496. 
W.Va.—Johnson v. United Fuel Gas 
Co., 3 66 S.E. 118, 112 W.Va. 678— 
Ball V. Huntington Development & 
Gas Co., 145 S.R 165, 106 W.Va. 
155—^Laurent v. United Fuel Gas 
Co., 133 S.B. 116, 101 W.Va. 499. 
Wis.—Quass V. Milwaukee Gaslight 
Co., 170 N.W. 942, 168 Wls. 675. 
SvidexLce held to overcome res ipsa 
loqnittir doctrine 

La.—Kendall v. People's Gas & Fuel 
Go., App., 158 So. 254. 

98. Bvldenoe held snllloient 

La,—Pfeiffer v. Roltman, App., 148 
So. 726. 

BVidence held Insuflloient to show 
contributory negligence. 

La.—Bradley v. Shreveport Gte-s, etc., 
Co., 76 So. 230, 142 La. 49. 

Mont.—Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 145. 

Neb.—^Tarklngton v. Northwestern 
Public Service Co., 292 N.W. 720, 
138 Neb. 278. 

ITnezplained escape of gas from 
fixture owned by defendants is of it¬ 
self no evidence of their negligence. 
—Morrow v. Otis, 146 N.B. 863, 261 
Mass. 65. 

99. Bvidenoe held sufficient to show 
that injured party was exercising or¬ 
dinary care for his own safety and 
was not guilty of contributory neg¬ 
ligence. 

Ill—^MrdalJ v. Public Service Co. of 
Northern Illinois, 31 N.B.2d 978, 
808 ULApp, 424. 

Mass.—^Kelly v. Pittsfield Coal Gas 
Co., 154 N.B. 74, 257 Mass. 441. 
Mo.—Sipple V. Laclede Gaslight Co., 
102 S.W. 608, 125 Mo.App. 81. 

Tex.—^Lone Star Gas Co. v. Holifleld, 
Civ.App., 150 S.W.2d 282. 

L Evidence held sufficient to estab¬ 
lish that inspections made by gas 
compands representative did not fur¬ 
nish representative with knowledge 
of escaping gas in premises.—Clare j 


v. Bond County Gas Co., 190 N.E. 278, 
356 Ill. 241. 

ISvldence held InsnffioieiLt 

(1) To show that defendant was 
Informed of escaping gas and asked 
to make inspection.—Phillips v. City 
of Alexandria, 123 So. 510, 11 La.App. 
2 ^ 8 . 

(2) To show that plaintiff ever had 
any knowledge of the existence of 
gas main across its land until after 
Its greenhouse plants began to de¬ 
teriorate and die.—Maton Bros. v. 
Central Illinois Public Service Co., 
269 IlLApp. 99, affirmed 191 N.E. 321, 
356 Ill. 584. 

2, Evidence held snfficient to show 
that negligence of gas company was 
proximate cause of injury. 

Pa.—^King v. Equitable Gas Co., 161 
A. 65, 307 Pa. 287. 

Tex.—^McAfee v. Travis Gas Corpora¬ 
tion, 153 S.W.2d 442, 137 Tex. 314, 
reversing. Civ.App., 131 S.W.2d 139 
—^Texas Cities Gas Co. v. Dickens, 
Civ.App., 156 S.W.2d 1010, affirmed. 
Sup., 168 S.W.2d 208—^Houston Nat¬ 
ural Gas Co. V. Kluck, Civ.App., 164 
S,W.2d 504, affirmed 163 S.W.2d 618, 
139 Tex. 491—Southwestern Gas, 
Light & Power Co. v. Jay, Clv.App., 
276 S.W. 735. 

Evidence held insufficient to show 
that defendant's negligence was the 
proximate cause of the Injury. 

CaL—Union Inv. Co. v. San Francisco 
Gas & Electric Co., 141 P. 807, 168 
CaL 58. 

W.Va.—^H. B, Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va. 516. 

3. Evidence held sufficient 

(1) To show that gas manufac¬ 
tured, sold, and distributed by de¬ 
fendant was poisonous, but recog¬ 
nized public necessity.—^Nashville 
Gas & Heating Co. v. Phillips, 69 S. 
W.2d 914, 17 TenmApp. 648. 

(2) To show that plaintiff did not 
assume risk of injury by using heat¬ 
er.—^Kelly V. Pittsfield Coal Gas Co., 
154 N.E. 74, 257 Mass. 441. 

(3) To justify finding that meter 
reader was acting for employer and 
within scope of authority in going to 
cellar to investigate cause of escap¬ 
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ing gas.—Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 145. 

(4) To sustain finding that pres¬ 
ence, In basement of building, of fire 
chief killed by explosion, was in 
course of official service, and should 
have been anticipated.—Smith v. 
Twin State Gas & Electric Co.. 144 A. 
783, 83 N.H. 439. 61 A.L.II, 1016, de¬ 
nying rehearing 144 A. 67, S3 N.H. 
439, 61 A.L.R. 1015. 

(5) To sustain finding as to the 
amount of damages to which plaintiff 
was entitled.—Maton Bros. v. Central 
Illinois Public Service Co., 269 Ill. 
App. 99, affirmed 191 N.E. 321, 356 
Ill. 584. 

Evidence held iauraffiolexit to sus¬ 
tain jury's finding regarding value 
of property immediately after the 
fire,—Lone Star Gas Co. v. Holifleld, 
Tex.Civ.App.. 160 S.W,2d 282. 

4. Mo.—^Nash V. St. Joseph Gas Co., 
App.. 234 S.W. 360. 

Pa.—^Palmer v. Chester County Gas 
Co., 49 Pa.Super. 672. 

5. m.—McClure v. Hoopeston Gas & 
Electric Co., 135 N.E. 48, 303 Ill. 
89, 25 A.L.R. 250, affirming 221 Ill. 
App. 668. 

Elan.—Stembock v. Consolidated Gas 
Utilities Corporation, 98 P.2d 162, 
151 Kan. 81. 

Mo.—Streck v. St. Louis County Gas 
Co., App., 58 S.W.2d 487. 

Neb.—^Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 138 Neb. 
262. 

Pa.—^Palmer v. Chester County Gas 
Co., 49 Pa.Super. 572. 

Tex.—^Texas Cities Gas Co. v. Ellis, 
Civ.App., 63 S.W.2d 717. 

Xnference fxoia established facts 
Tenant, suing gas company for ex¬ 
plosion in building, after establishing 
leak in main in close proximity to 
building, was not required to prove 
that gas escaped into building.—Koch 
v. Southern Cities Distributing Co., 
138 So. 178, 18 La.App. 664. 

6. Cal.—^Hernandez v. Southern Cal¬ 
ifornia Gas Co., 2 P.2d 360, 218 
CaL 384. 

28 C.J. p 602 note 26. 

7. Ga.—Slaton v. Atlanta Gas Light 
Co., 7 S.E.2d 769, 62 Ga.App. 42. 
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cape or explosion of gas, it is the province of the 
jury to determine disputed questions of fact,^ such 
as whether the injury was caused by escaping gas,^ 
whether the gas causing the injury came from de¬ 
fendant’s pipes,^® the agency of one connecting the 
company’s mains with fixtures in plaintiff’s honie,ii 
and notice to the company.^^ •fhe weight to be giv¬ 
en the testimony is for the trier of fact.^^ Where 


different theories as to the cause of gas escaping are 
supported by circumstantial evidence, the jury may 
adopt the theory which seems more plausible.!^ 

Negligence, Where there is credible evidence 
from which negligence might be inferred,jg ^ 
question for the jury, under proper instructions, to 
determine whether there has been such negligence.^® 


8. Ala.—^Alabama Power Co. v. Tal- 
madire, 93 So, 548, 207 Ala. 86, er¬ 
ror dismissed 42 S.Ct. 463, 259 TJ.S. 
575, 66 L.Bd. 1071. 

Mo.—McDonald v. Kansas City Gas 
Co., 59 S.W.2d 37, 332 Mo. 356. 
Ohio.—Coleman v. Columbus Gas & 
Fuel Co., 179 N.B. 749, 40 Ohio App. 
534. 

Pa.—^liOtt V. People's Natural Gas 
Co., 188 A. 582, 324 Pa. 517. 

Tex.—Community Natural Gas Co. 
V. Lane, Civ.App., 133 S.W.2d 200. 
error dismissed Lane v. Community 
Natural Gas Co.. 134 S.W.2d 1058, 
134 Tex. 255. 

9. Mass.—^Twombly v. Framingham 
Gas. Fuel & Power Co., 142 N.EL 
828. 248 Mass. 53. 

Mo.—Wlelms v. St Louis County Gas 
Co.. App., 37 S.W.2d 464. 

W.Va,—Gillespie v. Monarch Carbon 
Co.. 128 S.B. 316, 98 W.Va. 481. 
Wis.—^Ef. L. Chester Co. v. Wisconsin 
Power & Light Co., 247 N.W. 861, 
211 WIs. 168. 

Whether llxe was result of gas ex¬ 
plosion was question for jury.—^Tex¬ 
as Public Service Co. v, Mireles, Tex. 
Civ.App„ 149 S.W.2d 298, error dis¬ 
missed, Judgment correct. 

la U.S.—Stanolind Oil & Gas Co. v. 
Brown, C.C.A.Tex., 62 P.2d 398, cer¬ 
tiorari denied 53 S.Ct 525, 289 U. 
S. 728, 77 L-Ed. 1478. 

Wis.—L. Chester Co. v. Wisconsin 
Power & Light Co., 247 N.W. 861, 
211 Wis. 158. 

Wyo.—^Northwest States Utilities Co. 
V. Broullette. 65 P.2d 223, 51 Wyo. 
132,* rehearing denied 69 P.2d 623, 
51 Wyo. 132. 

Control of defendant 
Whether defendant controlled gas 
mains at time gas escaped, killing 
plaintiff's trees and polluting well, 
was question for jury.—Flcociello v. 
Spencer Gas Co., 158 N.E. 263, 261 
Mass. 77. 

IL Okl.—Oklahoma Natural Gas Co. 
V. Courtney, 79 P.2d 235, 182 OkL 
582. 

W.Va.—Gillespie v. Monarch Carbon 
Co., 128 S.EL 316. 98 W.Va. 481. 

19. Ariz.—Central Arizona Light & 
Power Co. v. Bell, 64 P.2d 1249, 49 
" Ariz. 99. 

Ky.—^Holsclaw's Adm'r v. Louisville 
Gas A Electric Co., 100 S.W.2d 805, 

.5cl , 

^wombly V. Framingham Gas. 


Fuel & Power Co., 142 N.E. 828, 
248 Mass. 53. 

N.Y.—Ratomski v. Quittner, 212 N. 
i T.S. 53, 214 App.Dlv. 186. 

Ohio.—Coleman v. Columbus Gas & 
Fuel Co., 179 N.E. 749. 40 Ohio App. 
534. 

13- Ill.—Maton Bros, v- Central Illi¬ 
nois Public Service Co., 191 N.E. 
321, 356 111. 584, affirming 269 111. 
App. 99. 

Ky.—^Holsclaw's Adm'r .v. Louisville 
Gas & Electric Co., 100 S.W.2d 805. 
267 Ky. 56, 

14. Okl.—Oklahoma Natural Gas Co. 
V. Jopling, 247 P. 69, 121 Okl. 10. 

15. Evidence held snilloient to take 
the case to jury. 

U.S.—Public Utilities Corporation of 
Arkansas v. McNaughton, C.C.A. 
Ark., 39 F.2d 7. 

Cal.—Sawyer v. Southern California 
Gas Co., 274 P. 544, 206 Cal. 366 
—^Brunig v. Pacific Gas & Electric 
Co., 35 P.2d 226, 140 Cal.App. 254. 
D.C.—Gas Consumers' Ass'n v. Lely, 
ST F.2d 396, 61 App.D.C. 29. 

Iowa.—Sutcliffe v. Fort Dodge Gas & 

I Electric Co., 267 N.W. 406, 218 Iowa 
I 1386. 

Kan,—Miller v, Wichita Gas Co., 33 
P.2d 130, 189 Kan. 729—Cramm v. 
Hutchinson Gas Co., 288 P. 699, 130 
Kan. 853. 

Ky.—Kentucky & West Virginia Pow¬ 
er Co. V. Stacy, 164 S.W.2d 637, 
291 Ky. 325—Red Bush Production 
Co. V. Hayes, 126 S.W.2d 453, 277 
Ky, 284—Taylor-Green Gteusj Co. v. 
Stearman, 89 S.W.2d 305, 262 Ky. 
61—Warfield Natural Gas Co. v. 
Wright, 64 S.W.2d 666, 246 Ky. | 
208—Prestonsburg Superior Oil Gas 
Co. V, Vance, 284 S.W. 405, 215 Ky. 
77, 47 A.L.R. 483. 

Mich.—^Nephew v. Consumers Power] 
Co., 276 N.W. 881, 283 Mich. 12. 
Mo.—Nomath Hotel Co, v. Kansas 
City Gas Co„ 253 S.W. 975, 300 Mo. 
240—^Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963. 

Mont.—Staff v. Montana Petroleum 
Co., 291 P. 1042, 88 Mont. 146. 
Neb.—Fonda v. Northwestern Public 
Service Co., 292 N.W. 712, 138 Neb. 
262. 

N.J.— J>e Feo v. People's Gas Co. of 
New Jersey, 142 A. 766, 6 N.J.Mlsc. 
790. 

N.Y.—O'Geen v. l^vilion Natural Gas 
Co., 262 N.Y.S. 808, 233 App.Dlv. 
336—^Laughlin v. New York Power* 
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& Light Corporation, 23 N.Y.S.2d 
292, affirmed 27 N.Y.S.2d 87, 261 
App.Div. 1107, affirmed 39 N.E.2d 
296, 287 N.Y. 681. 

Pa.—^Darlington v. Bucks County 
Public Service Co., 154 A. 501, 303 
Pa. 288. 

Tex.—^Texas Public Service Co, v. 
Mireles, Civ.App., 149 S.W. 2d 298, 
error dismissed, judgment correct— 
Community Natural Gas Co. v. 
Lane, Civ.App., 133 S.W.2d 200, er¬ 
ror dismissed Lane v. Community 
Natural Gas Co., 134 S.W.2d 1058, 
134 Tex. 265—^Amarillo Gas Co. v. 
.Walsh, Civ.App., 267 S.W. 291. 

Wash.—Castner v. Tacoma Gas & 
Fuel Co., 212 P. 283, 126 Wash. 236, 
modified on other grounds 219 P. 
12, 126 Wash. 657. 

Wyo.—^Northwest States Utilities Co. 
V. Brouilette, 65 P.2d 223, 51 Wyo. 
132, rehearing denied 69 P.2d 623, 
51 Wyo. 132. 

28 aj. p 602 note 27 [a], 

16. U.S.—Oklahoma Natural Gas Co. 
V. Ross, C.C.A.OkL, 131 F.2d 238— 
Detroit City Gas Co. v. Syme, C. 
C.A.Mich., 109 F.2d 366—^Manufac¬ 
turers' Light & Heat Co. v. Ameri¬ 
can Telephone & Telegraph Co., C. 
C.A.Pa., 5 F.2d 572—^Brown v. Kan¬ 
sas Natural Gas Co., C.C.A.MO., 299 
F. 463. 

Aleu—^Alabama Utilities Service Co. v. 
Hammond, 144 So. 822, 225 Ala. 657 
—Alabama Power Co. v. Talmadge, 
93 So, 548, 207 Ala. 86, error dis¬ 
missed 42 S.Ct. 463, 259 U.S. 575. 
66 L.Ed. 107L 

Cal.—Chutuk v. Southern Counties 
Gas Co. of California, 132 P.2d 193, 
prior opinion, App., 125 P,2d 75— 
Chutuk V. Southern California Gas 
Co., 23 P.2d 286, 218 Cal. 395— 
Hernandez v. Southern California 
Gas Co., 2 P.2d 360, 213 CaL 384— 
Sawyer v. Southern California Gas 
Co., 274 P. 544. 206 CaL 366— 
Hohnemann v. Pacific Gas & Elec¬ 
tric Co., 96 P.2d 360, 36 Cal.App. 
697—^Brunig v. Pacific Gas A Elec¬ 
tric Co., 85 P.2d 226, 140 Cal.App. 
254—Smith v. Southern Counties 
Gas Co., 264 F. 532, 89 CaLApp. 81 
—Carroll v. Central Counties Gas 
Co., 240 P. 68, 74 Cal.App. 303. 

Conn.—^Breed v. Fhilgas Co., 171 A. 
14, 118 Conn. 128. 

IlL—^McClure v. Hoopeston Gas A 
Electric Co., 136 N.R 43, 803 HL 
89, 26 A.L.R. 250, affirming 221 IlL 
App. 668 —^Mfdalj v. Public Service. 
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It is for the court, however, to determine, in the 
first instance, whether or not there is any evidence 
tending to prove negligence,i7 and where there is 
no such evidence,IS or where the evidence is equal¬ 
ly consistent with the existence or nonexistence of 
negligence,IS the court should not submit the case 
to the jury, for the party affirming negligence 


has failed to prove it. Whether the doctrine of res 
ipsa loquitur applies is a question of law for de¬ 
cision by the court, and not a question for the de¬ 
termination of the jury.2<^ 

Proximate cause ordinarily is a question for the 
jury,2i to be determined as a fact from the partic¬ 
ular situation, in view of the facts and circumstanc- 


Co. of Northern Illinois, 31 N.B.2d 
978. 308 IIl.App. 424. 

Iowa.—Sutcliffe v. Fort Dodge Gas 
& Electric Co., 257 N.W. 406, 218 
Iowa 1386. 

Kan.—Sternbock v. Consolidated Gas 
Utilities Corporation, 98 P.2d 162, 
161 Kan. 81—House v. Wichita Gaa 
Co., 20 P.2d 479, 137 Kan. 332. 

Ky.—^Holsclaw's Adm’r v. Louisville 
Gas & Electric Co., 100 S.\V.2d 806, 
267 Ky. 56—Union Light, Heat & 
Power Co. v. Hevlng. 62 S.\V.2d 789, 
250 Ky. 228—Prestonsburg Superior 
Oil Gas Co. V. Vance, 284 S.W. 406, 
215 Ky. 77. 47 A.L.R. 483. 

Iflass.—^Barbeau v. Buzzards Bay Gas 
Co., 31 N.E.2d 522, 3C8 Mass. 245 
—^Bernier v. Pittsfield Coal Gas Co.. 
153 N.E. 449, 257 IVCass. 188"“—Twom- 
bly V. Framingham Gas, Fuel & 
Power Co., 142 N.E. 828, 248 Mass. 
53. 

Mich.—Russell v. Consumers Power 
Co.. 283 N.W. 11. 287 Mich. 154. 

Miss.—Mississippi Public Service Co. 
V. Bassett, 184 So. 419, 184 Miss. 6 
—Mississippi Power & Light Co. 
V. McCormick, 166 So. 534, 175 
Miss. 337. 

Mo.—Streck v. St. Louis County Gas 
Co., App., 58 S.W.2d 487—Messmer 
v. St Louis County Gas Co., App., 
42 S.W.2d 963—^Rede v. St Louis 
County Gas Co., App., 264 S.W. 416 
—^Brauer v. St Louis County Gets 
Co., App.. 238 S.W, 619. 

Neb.—^Fonda v. Northwestern Public 
Service Co., 278 N.W. 836, 134 Neb. 
430. 

N.H.—^Vaillancourt v. Manchester Gas 
Co., 184 A. 353, 88 N.H. 96—Smith 
v. Twin State Gas & Electric Co„ 
144 A. 57, 83 N.H. 439, 61 A,L.R, 
1015, rehearing denied 144 A. 783, 
83 N.H. 439, 61 A.L.R. 1015. 

N.J.—Mannon v. Vesper Lodge, I. O. 

O. F., 116 A. 784, 97 N.J.Law 215— 
Anderson v. Atlantic City Gas Co., 
146 A. 238, 7 N.J.MIsc. 297. 

N.T.—Ehret v. Village of Scarsdale, 
277 N.Y.S. 353, 244 App.Diy. 30, 
modified on other grounds 199 N.E. 
56, 269 N.T. 198, 102 A.L.R. 211— 
Neglla V. Chadorow, 237 N.T.S. 
81, 227 App.Div. 200. 

Ohio.—Northwestern Ohio Natural 
Gas Co. V. First Congregational 
Church of Toledo, 184 N.E. 612, 126 
Ohio St 140—Coleman v. Colum¬ 
bus Gas & Fuel Co., 179 N.E. 749, 
40 Ohio App. 634. 

Okl—Oklahoma Natural Gas Co. v. 
Courtney, 79 P.2d 236, 182 OkL 

,f[$2—Julian v. Sinclair Oil & Gas 
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Co., 32 P.2d 31, 168 Okl. 192—Mar- 
gay Oil Corporation v. Jamison, 
59 P.2d 790, 177 Okl. 433. 

Or.—^Applegate v. Portland Gas & 
Coke Co., 18 P.2d 211, 142 Or. 66. 
Pa.—Ruhl v. City of Philadelphia, 29 
A.2d 784, 346 Pa 214. 

—^Dunbar v. Bristol County Gas 
& Electric Co., 69 A. 925, 29 R.I. 
211 . 

Tex.—^Houston Natural Gas Co. v. 
Kluck, 163 S.W.2d 618, 139 Tex. 
491, affirming. Civ.App., 154 S.W.2d 
504—Community Natural Gas Co. 
v. Lane, CIv.App., 133 S.W.2d 200, 
error dismissed Lane v. Community 
Natural Gas Co., 134 S.W.2d 1068, 
184 Tex. 255—^Phoenix Assur. Co., 
Limited, of London, v. Texas Cities 
Gas Co., Civ.App., 100 S.W.2d 156 
—Lane v. Community Natural Gas 
Co., 123 S.W.2d 639, 133 Tex. 128, 
reversing Community Natural Gas 
Co. v. Lane, Clv.App., 97 S.W.2d 
703—Texas Co. v. Brown, Civ.App., 
82 S.W.2d 1101, error dismissed— 
Merchant v. Houston Gas & Fuel 
Co., Civ.App., 78 S.W.2d 666—Tex¬ 
as Cities Gas Co. v. Ellis, Civ.App., 
63 S.W.2d 717—^Houston Gas & 
Fuel Co. V. Perry, Civ.App., 65 S. 
W,2d 901, modified on other grounds 
91 S.W.2d 1052, 127 Tex. 102—^Fort 
Worth Gais Co, v. Bragg, Civ.App., 
297 S.W. 244, reversed on other 
grounds Montrief & Montrief v. 
Bragg, Com,App., 2 S.W.2d 276, re¬ 
hearing denied Montrief & Mon¬ 
trief V. Port Worth Gas Co., 4 S. 
W.2d 964—^Pakes & Co. v. Port 
Worth Gas Co., Civ.App,, 280 S.W. 
234—Caddo Gas Co, v. Jeffries, Civ. 
App., 271 S.W. 108. 

Utah.—^Loos V. Mountain Fuel Sup¬ 
ply Co., 108 P.2d 264, 99 Utah 496. 
Wash.—Senske v. WasMngton Gas & 
Electric Co., 4 P.2d 523, 165 Wash. 
1 . 

Wis.—Strohmaler v, Wisconsin Gas & 
Electric Co., 258 N.W. 798, 214 Wis. 
664—E. L, Chester Co. v. Wiscon¬ 
sin Power & Light Co., 247 N.W. 
861, 211 Wis. 168. 

28 C.J. p 602 note 28. 

SoflloleiLcy of evidence to overcome 
pzima fade case 

Whether company's evidence was 
sufficient to overcome presumption 
of negligence cast on company by 
plaintiff's evidence was for jury.— 
Laughlin v. New York Power & Light 
Corporation, 23.N.Y.S.2d 292, affirmed 
27 N.Y.S.2d 87, 261 App.Div. 1107, 
affirmed 39 N.E.2d 296, 287 N.Y. 681. 
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17. Cal.—Carroll v. Central Counties 
Gas Co., 240 P. 53. 74 CaLApp. 303. 
28 C.J. p 603 note 29. 

18i Miss.—Mississippi Public Service 
Co. V. Cunningham, 195 So, 472, 
189 Miss. 179—^Mississippi Public 
Service Co. v. Bassett, 184 So. 419, 
184 Miss. 6. 

Mo.—Taylor v. Missouri Natural Gas 
Co., App., 67 S.W.2d 107. 

N.J.—^National Sheet Metal Roofing 
Co. v. New York Telephone Co., 137 
A. 409, 5 N.J.MISC. 503. 

Ohio.—Hamden Lodge No. 517, I. O. 

O. F., V. Ohio Fuel Gas Co., 189 

N.E. 246, 127 Ohio St. 469—St. 

Marys Gas Co. v. Brodbeck, 161 N. 
E 323, 114 Ohio St. 423. 

Okl.—Jeanguenat v. Oklahoma Power 
& Water Co., 1 P.2d 680, 151 OkL 
82 . 

Pa.—^Hanley v. Peoples Natural Gas 
Co., 188 A. 157, 325 Pa. 6. 

Tenn.—Nashville Gas & Heating Co. 

V. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 648. 

Wash.—Moran Junior College v. 
Standard Oil Co. of California, 52 

P. 2d 342, 184 Wash. 548. 

W.Va.—^H. B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.B. 126, 117 

W. Va. 615. 

28 C.J. p 603 note 30. 

19. Ky.—^Hollon v. Campton Fuel & 
Light Co., 106 S.W. 426, 127 Ky. 
266, 32 Ky.L. 178. 

Nonsuit 

In action agrainst gas comi)any for 
explosion from escaped gas, evidence 
of gas company's failure to maintain 
its gas lines justified judgment of 
nonsuit.—A. & J., Inc., v. Southern 
Cities Distributing Co., 189 So. 477, 
178 La. 1051. 

SM>. N.J.—^National Sheet Metal Roof¬ 
ing Co. V. New York Telephone Co., 
137 A, 409, 5 N.J.Misc. 608. 

21. U.S.—Community Natural Gas 
Co. V. Ravell, C.C.A.Tex., 126 F. 
2d 913, certiorari denied 62 S.Ct. 
1282, 316 U.S. 691, 86 L.E<3U 1762— 
Stanolind Oil & Gas Co. v. Brown, 
C.C.ATex., 62 F.2d 398, certiorari 
denied 53 S.Ct. 525, 289 U.S. 728, 77 
LuEd. 1478. 

Ala.—Alabama Utilities Service Co. v. 

Estelle, 174 So. 496, 234 Ala. 226. 
Arin—Central Arizona Light & Pow¬ 
er Co. V. Bell. 64 P.2d 1249, 49 
Ariz. 99. 

CaL—^Hohnemann v. Pacidc Gas & 
Electric Co., 96 P.2d 360, 35 Cal. 
App.2d 597—Roy v. Smith, 25'P.2d 
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€S surrounding it;22 but if the evidence in this re¬ 
spect is so inconclusive that no well constituted mind 
can reasonably draw therefrom the inference that 
defendant’s negligence was the proximate cause of 
plaintiffs injury, it becomes the duty of the court, 
when requested, to instruct the jury that the evi¬ 
dence is insufficient.23 

Contributory negligence. Where there is evidence 
from which the contributory negligence of plaintiff 
may be inferred, but need not be inferred as a mat¬ 
ter of law,24 the question whether or not plaintiff 
has been guilty of contributory negligence is one 
of fact to be determined by the jury, under proper 
instructions from the court but in those cases 
where there are undisputed facts from which rea¬ 


sonable minds can draw no other inference than 
that of contributory negligence,26 or freedom from 
contributory negligence,^? it is the province of the 
court to declare as a matter of law that plaintiff was 
or was not guilty of contributory negligence, as the 
case may be. 

e. Instructions 

Correct instructions should be given on all matters 
put in issue by the pleadings and proof. 

It is necessary and proper to give instructions 
which contain correct statements of the law applica¬ 
ble to the pleadings and the evidence,28 such as in¬ 
structions relating to the care required of defend¬ 
ant in the conduct of its business,^® the circum- 


251, 134 CaLApp. 240, petition de¬ 
nied Roy V. Pacific Gas & Electric 
Co., 2R P.2d 650, 134 Cal.App. 240— 
Hilson V. Pacific Gas & Electric 
Co., 21 P.2d 662, 131 Cal.App. 427— 
Carroll v. Central Counties Gas Co., 
240 P. 53, 74 Cal.App. 303. 

N.H.—^Vaillancourt v. Manchester Gas 
Co., 184 A. 353, 88 N.H. 95. 

Okl.—Oklahoma Natural Gas Co. v. 
Courtney. 79 P.2d 235, 182 OkL 
582. 

Pa.—Lott V. People’s Natural Gas Co., 
188 A 582, 324 Pa. 517—King v. 
Equitable Gas Co., 161 A. 65, 307 
Pa. 287. 

Tex.—^Houston Natural Gas Co. v, 
Kluck, 163 S.W.2d 618, 139 Tex, 
491, affirming, Clv.App., 164 S.W.2d 
504—^Texas Cities Gas Co. v. Dick¬ 
ens, Clv.App., 156 S.W.2d 1010, af¬ 
firmed, Sup., 168 S,W.2d 208—^Lone 
Star Gas Co, v. Bradford, Clv.App., 
147 S.W,2d 547, error dismissed, 
judgment correct—^Houston Gas & 
Fuel Co. V. Perry, Civ.App., 55 S. 
W.2d 901, modified on other grounds 
91 S.W.2d 1052, 127 Tex. 102— 
Fort Worth Gas Co. v. Cooper, Civ. 
App., 241 S.W. 282. 

Wash.—Senske v. Washington Gas 
& Electric Co., 4 P.2d 523, 165 j 
Wash. 1. 

Wls.—^B. L. Chester Co. v. Wisconsin 
Power & Light Co., 247 N.W. 86lJ 
211 Wis. 158. 

28 C.J. p 60S note 32. 

22. Ark.—^Pulaski Oas Light Co. v. 
McClintock, 134 S.W. 1189, 1199, 97 
Ark. 676, 32 L.R.A,N.S.. 825. 

Iffotlve in tuxniiLg on meter 

That meter connecting with un¬ 
capped pipe, through which gas es¬ 
caped, was turned on for curiosity or 
maliciously, was not shown as mat¬ 
ter of law.—Sawyer v. Southern Cal¬ 
ifornia Gas Co., 274 P. 544, 206 Cal. 
26$. 

23. Md.—State v. Baltimore City 
Cons. Gas Co., 37 A. 263, 85 Md. 
637. 

T. lowa-Nebraska 


Light & Power Co., 251 N.W. 258. 

125 Neb. 598. 

24. U.S.—^Laclede Gaslight Co. v. 
Cottone, Mo., 152 P. 629, 81 C.C.A. 
471. 

Ky.—Louisville Gas Co. v. Pry, 143 
S.W. 748. 147 Ky. 754. 

Evidence held not to show contrlhn. 

tory negligence as matter of law 
Ark.—Martin v. Camden Gas Co., 17 
S.W.2d 309, 179 Ark. 481. 

N.Y.—^XN'eekes v. Adirondack Power 
& Light Corporation, 191 N.Y.S. 
406, 199 App-Div. 137. 

25. Ala,—^Alabama Utilities Service 
Co. V. Estelle, 174 So. 496, 234 Ala. 
226. 

Ariz.—Central Arizona Light & Pow¬ 
er Co. V. Bell, 64 P.2d 1249, 49 
Ariz. 99. 

Cal.—Chutuk v. Southern Counties 
Gas Co. of California, 132 P.2d 193, 
prior opinion, App., 125 P.2d 75— 
Gerdes v. Pacific Gas & Electric 
Co., 27 P,2d 366, 219 CaL 459, 90 
AL.R. 1071—^Hohnemann v. Pacific 
Gas & Electric Co., 96 P.2d 350, 
35 Cal.App.2d 597. 

Ga.—^Powers v. Atlanta Gas-Light 
Co., 172 S.E. 84, 48 Ga.App. 47. 
Iowa.—Sutcliffe v. Port Dodge Gas & 
Blectrtc Co., 267 N.W. 406, 218 Iowa 
1386. 

Kan.—^House v. Wichita Gas Co., 20 
P,2d 479, 137 Kan. 332—Newland 
V. City of Winfield, 289 P. 402, 131 
Kan. 191. 

Ky.—Standard Blkhorn Coal Co. v. 

Davis, 2 S.W.2d 670, 222 Ky. 773. 
Mass.—City of Salem v. Salem Gas 
Light Co., 185 N.E. 573, 241 Mass. 
438. 

N.Y.—^Kuval V. Consolidated Gas Co. 
of New York, 210 N.Y.S. 477. 125 
Misc. 167. 

Ohio.—Northwestern Ohio Natural 
Gas Co. v. First Congregational 
Church of Toledo, 184 N.B. 612, 

126 Ohio St. 140. 

Pa.—Ruhl V. City of Philadelphia, 
29 A.2d 784, 346 Pa. 214—Law¬ 
rence V. City of Scranton, 130 A 
428, 284 Pa. 215, 41 AL.R. 454. 
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Tex.—^McAfee v. Travis Gas Corpora¬ 
tion, 153 S.W.2d 442, 137 Tex. 314, 
reversing, Clv.App., 131 S.W.2d 139 
—Texas Cities Gas Co. v. Dickens, 
Civ.App., 156 S.W.2d 1010, affirmed, 
Sup., 168 S.W.2d 208—Port Worth 
Gas Co. v. Cooper, Civ.App., 241 
S.W. 282. 

Va.—City of Richmond v. James, 197 
SB. 416, 170 Va. 653, 116 AL.R. 
967. 

Wash.—Senske v. Washington Gas & 
Electric Co., 4 P.2d 623, 165 Wash. 
1 . 

W.Va.—Gillespie v. Monarch Carbon 
Co., 128 S.B. 316, 98 W.Va. 481. 

28 C.J. p 603 note 36. 

26. Wash.—^Moran Junior College v. 
Standard Oil Co. of California, 52 
P.2d 342, 184 Wash. 543. 

28 C.J. p 603 note 37. 

27. Tex,—^Houston Gas & Fuel Co. 
V. Perry, Civ.App., 65 S W.2d 901, 
modified on other grounds 91 S.W. 
2d 1052, 127 Tex. 102. 

Wyo.—Northwest States Utilities Co. 
V. Ashton, 66 P.2d 235, 51 Wyo. 168, 
rehearing denied 69 P.2d 623, 61 
Wyo. 132. 

28. Kan.—Foster v. Capital Gas & 
Electric Co., 265 P. 81, 125 Kan. 
674, on rehearing 268 P. 738, 126 
Kan. 440. 

N.J.—^Anderson v, Atlantic City Gas 
Co., 145 A 238, 7 N.J.Misc. 297. 

28 C.J. p 604 note 38. 

29. D.C.—Gas Consumers* Ass*n v. 
Lely, 67 P.2d 396, 61 App.D.C. 29. 

Kan.—Carlisle v. Union Public Serv¬ 
ice Co., 21 P.2d 395, 137 Kan. 636. 

Ky.—^Holsclaw's Adm*r v. Louisville 
Gas & Electric Co., 100 S.W.2d 805, 
267 Ky. 66—Warfield Natural Gas 
Co. V. Wright. 64 S.W.2d 666, 246 
Ky. 208. 

Mich.^—^Pettersch v. Grand Rapids 
Gas Light Co., 222 N.W. 123, 246 
Mich. 277. 

Ohio.—Springfield Gas Co. v. Herman, 
188 N.E. 733, 46 Ohio App. 309. 

OkL—^Nonnamaker v. Kay County 
Gas Co.. 253 P. 296. 123 OkL 274. 

I Tenn.—Nashville Gas & Heating Co. 
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stances under which defendant would be liable, 
proximate cause,the burden of proof,32 and the 
measure of damages.33 The court should not give 
instructions which are misleading,34 or indefinite,35 
or inapplicable to the issues and facts of the case,36 
or which incorrectly state the care required, of de¬ 
fendant,3*^ or fail to state the standard by which lia¬ 
bility for escape of gas under the circumstances of 
the case was to be determined,3S or which submit 
to the jury matters which it is the duty of the court 
to determine.33 An instruction which implies the 
existence of facts, which have not been proved, is 
calculated to mislead the jury, and the giving there¬ 
of is reversible error.40 An instruction directing 
the jury to return a verdict for plaintiff if they 
found certain facts, but not requiring the jury to 
find that defendant’s negligence was the proximate 
cause of the injury, is prejudicial error. 

f. Verdict and Findings 

The form of a special verdict is largely discretionary 
with the court, but such verdict must contain a finding 


of every ultimate fact necessary before a Judgment ren¬ 
dered on it will stand. The findings should be consistent 
with each other, and with the general verdict, but they 
will be liberally construed. 

The form of a special verdict, as long as it cov¬ 
ers the issues, rests largely in the discretion of the 
court.**2 A special verdict must contain a finding of 
every ultimate fact necessary to a recovery before 
a judgment rendered on it will stand,43 and mere 
conclusions, evidentiary facts, and facts beyond the 
issues must be disregarded,and nothing will be 
taken by intendment.45 However, it is held that a 
finding of negligence, contained in answers to spe¬ 
cial questions, should be given a liberal interpreta¬ 
tion to support the allegations of negligence in the 
petition.46 Every reasonable presumption in favor 
of a jfeneral verdict will be indulged, and if, on any 
reasonable hypothesis, answers to special interroga¬ 
tories can be reconciled with the general verdict, the 
latter must stand.47 When special findings are in¬ 
consistent with each other, they nullify each other 
and the general verdict will be permitted to stand.4S 


V. Phillips, 69 S.W.2d 914, 17 Tenn. 
App. 648. 

Va.—H. B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co.. 186 S.E. 126, 117 

W. Va, 615. 

30. Kan.—Carlisle v. Union Public 
Service Co., 21 P.2d 395, 137 Kan. 
636. 

Ky.—Taylor-Green Gas Co. v. Stear- 
man. 89 S.W.2d 305, 262 Ky. 61. 
Mo.—^Vaughn v. Kansas City Gas Co., 
App., 169 S.W.2d 690. 

Tex.—^Texas Cities Gas Co. v, Dick¬ 
ens, Civ,App., 166 S.W.2d 1010, af¬ 
firmed, Sup., 168 S.W.2d 208. 
W.Va.—H. B. Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 
W.Va 616. 

31. Tex.—Texas Cities Gas Co. v. 
Dickens, Civ.App., 166 S.W.2d 1010, 
affirmed. Sup., 168 S.W.2d 208. 

3S2. Conn.—Breed v. Phllgas Co., 171 
A. 14. 118 Conn. 128. 

33. Mass.—City of Salem v. Salem 
Gas Dight Co., 135 N.E. 678, 241 
Mass. 438. 

34L Ind.—^Northern Indiana Public 
Service Co. v. Millender, 24 N.E.2d 
817, 108 Ind.App. 212. 

N.T.—^Ehret v. Village of Scarsdale, 
277 N.T.S. 353, 244 App.Div. 30, 
modified on other grounds 199 N.E. 
66, 269 N.T. 198, 102 A.L.R. 211. 
Wis.—Guillaume v. Wisconsin-Mln- 
nesota Light & Power Co., 166 N.W. 
143, 161 Wis. 636. 

Bes ipsa lognitur instmctioii lield er- 
roaeoTUi 

Cal.—Gerdes v. Pacific Gas & Electric 
Co.. 27 P.2d 365, 219 Cal. 469. 90 
A.L.R. 1071. 

85. Ky.—Wilson Gas Utilities Cor¬ 
poration V. Baker, 124 S,W.2d 489, 
276 Ky. 368. 


36. Ill.—Clare v. Bond County Gas 
Co.. 267 Ill.App. 487. 

Ky.—Standard Eikhorn Coal Co. v. 

Davis, 2 S.W.2d 670, 222 Ky. 773. 
Mass.—City of Salem v. Salem Gas 
Light Co., 136 N.E. 573, 241 Mass. 
438. 

Mo.—^Messmer v. St. Louis County 
Gas Co., App., 42 S.W.2d 963. 

37. Ill.—Clare v. Bond County Gas 
Co., 190 N.E. 278, 356 Ill. 241. 

Ky.—^Kentucky & West Virginia Pow¬ 
er Co. V. Stacy, 164 S.W.2d 537. 
291 Ky. 326—Wilson Gas Utilities 
Corporation v. Baker, 124 S.W.2d 
489, 276 Ky. 368. 

N.H.—Smith v. Twin State Gas & 
Electric Co., 144 A. 57, 83 N.H. 439. 
61 A.L.R. 1015, rehearing denied 
144 A, 783, 83 N.H. 439, 61 A.L.R. 
1015. 

Tex.—Community Natural Gas Co. v. 
Lane, Civ.App., 133 S.W.2d 200, er¬ 
ror dismissed. Lane v. Community 
Natural Gas Co., 184 S.W.2d 1068, 
134 Tex. 2G5. 

38. Mass.—Bernier v. Pittsfield Coal 
Gas Co., 153 N.E. 449, 267 Mass. 
188. 

39. W.Va,—H. B. Agsten & Sons v. 
United Fuel Gas Co., 186 S.E. 126, 
117 W.Va. 615. 

40. R.L—^Di Sandro v. Providence I 
Gas Co.. 102 A. 617, 40 R I. 551. 

W.Va.—^Helm v. Manufacturers' Light 
& Heat Co., 104 S.E. 69, 86 W.Va. 
628. 

41. Ill.—Clare v. Bond County Gas 
Co., 267 I11.APP. 437, 

42. Wis.—Guillaume v. Wisconsin- 
Minnesota Light & Power Co., 155 
N.W. 143, 161 Wis. 636. 

43. Ind.—Alexandria Mining & Ex¬ 
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ploring Co. v. Irish, 44 N.E. 680^ 
16 Ind.App. 534. 

44w Ind.—^Alexandria Mining & Ex¬ 
ploring Co. V. Irish, supra. 

28 C.J. p 604 note 43. 

45. Ind.—Alexandria Mining & Ex¬ 
ploring Co. V. Irish, supra. 

46. Kan.—Basnett v. Cherryvale 
Gas, Light & Power Co., 163 P. 161, 
99 Kan. 716. 

“Active negUgeiLoe’’ 

In city fireman's action for inju¬ 
ries sustained while acting in his 
line of duty cus result of explosion 
caused by natural gas escaping into 
burning building, finding that gas 
company failed to cut off the gas 
within a reasonable time was a find¬ 
ing of “active negligence,” even 
though it embraced only an omission 
on the part of the gas company, and 
even if the fireman was a mere li¬ 
censee as to the gas company.—Tex¬ 
as Cities Gas Co. v. Dickens. Tex. 
Civ.App., 156 S.W,2d 1010, affirmed. 
Sup.. 168 S.W.2d 208. 

47. Ind,—Southern Indiana Gas Co. 
V. Tyner, 97 N.E. 680. 49 Ind.App. 
476—^Indiana Natural & Illuminat¬ 
ing Gas Co. V. Long, 59 N.E. 410,. 
27 Ind.App. 219. 

28 C.J. p 604 note 46. 

Special findiiLg held not inconsistent- 
with verdict 

Ohio.—^East Ohio Gas Co. v. Van Or¬ 
man, 179 N.E. 147, 41 Ohio App. 56.. 
Special findings properly reconolled 
held to support general verdict 
Kan.—^Poster v. Capital Gas & Elec¬ 
tric Co., 266 P. 81, 126 Kan. 674, 
on rehearing 268 P. 738, 126 Kan. 
440. 

48. Ind.—^Indiana Natural & Illumi- 
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§ 48 

Even if findings are in conflict, where the gas com¬ 
pany would not be entitled to a judgment on any of 
the findings of the jur>% the trial court has the right 
to reconcile the inconsistency in the findings and 
a judgment for plaintiff may be proper notwith¬ 
standing the jury found against plaintiff on certain 
issues.50 

§ 48. - Damages 

Plaintiff is entitled to recover such damages as are 
the legal and natural consequences of defendant’s wrong, 
which, in the case of property, are generally measured 
by the difference in value before and after the Injury, 
or the cost of restoring It to its former state. 

In an action against a gas company for damages 
resulting from its negligence, if there are no cir¬ 
cumstances of special aggravation the extent of 
plaintiffs remuneration is restricted to such dam¬ 
ages as are the legal and natural consequences of 
defendants wrong.^i The measure of damages for 
the negligent destruction of or injury to a building 
by fire, where there is no malice or willful wrong¬ 
doing, is the fair and reasonable value of the build¬ 
ing at the time and place of its destruction or in¬ 


jury,52 that is, the reasonable cost of replacing the 
building or restoring it to its former condition 
and, if there is a market value for the building, that 
is the criterion for the measure of damages, wheth¬ 
er the destruction was total or partiaL®^ The full 
value of the building is, however, not the measure of 
damages where the building was erected on leased 
land.55 In an action to recover damages for the 
destruction of shade trees, caused by escaping gas, 
the measure of damages is the difference between 
the value of the land before and after the injury.55 
In an action for damages to greenhouse plants, it is 
proper to ascertain the average production of gproups 
of greenhouses unaffected by the escaping gas and 
estimate the average production of the affected 
groups on that basis, where the evidence shows uni¬ 
form conditions throughout all greenhouses.®^ Dam¬ 
ages for injuries which are not the leg^l and nat¬ 
ural consequences of defendant’s negligence,®® or 
which plaintiff might have avoided by the exercise 
of ordinary care,®® are not recoverable. The rule 
of de minimis non curat lex is applicable where the 
evidence shows no injuries from escaping gas.®® 


VI. INJURrES TO, oa INTERFEaENCE WITH, PIPES OE APPLIANCES 


§ 49. In General 

A gas company has a property right In mains, pipes, 
and other appliances, and for an una'uthorized interfer¬ 
ence therewith It may recover damages in an action 
therefor, or, In a proper case, obtain an injunction. A 
consumer may also, under some circumstances, sue to 
recover for Injuries to gas fixtures and connections by 
a third person. 

A gas company has a property right in the mains 


and pipes and other appliances,®^ such as gas box¬ 
es,®® stopcocks and curb boxes,®® lampposts,®^ and 
Welsbach burners attached thereto,®® placed in the 
public streets under authority of law, and under 
some circumstances, in appliances,®® such as me¬ 
ters,®"^ placed on the premises of the consumer. 
For an unauthorized interference with, or injury 
to, such property, the company may recover damag- 


natingr Gas Co. v. McMath, 57 N.B. 
593, 2S Ind.App. 154, petition over¬ 
ruled 59 N.E. 287, 26 Ind.App. 154. 
PindingTs lield not oonfliotingr as to 
proximate cause.—^Texas Cities Gas 
Co. V. Dickens, Tex.Civ.App., 156 S.W, 
2d 1010, affirmed. Sup., 168 S.W.2d 
208. 

49. Tex.—^Texas Cities Gas Co, v. 
Dickens, supra. 

50. Tex.—^Houston Natural Gas Co. 
V. Kluck, Civ.App., 154 S.W.2d 504, 
affirmed 163 S.W.2d 618, 139 Tex. 
491. 

51. N.H.—^Dow V. Winnlpesaukee 
Gas & Mectric Co., 41 A. 288, 69 
N.H. 312, 76 Am.S.R. 178, 42 I^RJL 
569. 

28 C,J. p 604 note 49. 

53;. Ka 2 L.<r—Kennedy v. Treleaven, 175 
P, 977,. 103 Kan. 651, 7 A3L.R. 274. 
58. NJF.—Storell v. New Jersey 
Power & Light Co., 170 A. 26. Ill 
K:J.Xiaw 526. 

25 CL7. p 604 note 51. 

64b Tex.—^Lone Star Gas Co. v. Hol- 
i&^ C^WApiu 150 S.W.2d 282. 


66. W.Va.—B. Agsten & Sons v. 
United Fuel Gas Co., 186 S.B. 126, 
117 W.Va. 615. 

55. EAn.—^Wichita Gas, Electric 

Light & Power Co. v. Wright, 59 
P. 1085, 9 Kan.App. 730. 

N.Y.—^Evans v. Keystone Gas Co., 42 
N.B. 513, 148 N.T. 112, 51 Am.S.IL 
681, 30 L.K.A 651. affirming 25 N. 
T.S. 191, 72 Hun 503. 

28 C.J. p 604 note 52. 

57. Ill.—Maton Bros. v. Central Illi¬ 
nois Public Service Co., 191 N.E. 
321, 356 Ill. 584, affirming 269 Ill 
App. 99. 

58. N.H.—^Dow V. Winnlpesaukee 
Gas 8b Electric Co., 41 A. 288, 69 
N.H. 312, 76 Am.S.R. 173, 42 L.R.A 
569. 

28 C.J. p 604 note 53. 

69. Mass.—Sherman v. Fall Hiver 
Iron Works Co., 2 Allen 524, 79 Am. 
D. 799. 

50. La.—^PfeifCer v. Hoitman, App., 
148 So. 726. 

61. Mich.—Muskegon Traction & 
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Lighting Co. v. City of Muskegon, 
190 N.W. 708, 221 Mich. 261. 

28 C.J. p 604 note 65. 

68. D.C.—^District of Columbia v. 
Washington Gas. Light Co., 20 D.C. 
39, affirmed 16 S.Ct. 564, 161 U.S. 
816, 40 L.Ed. 712. 

63. Pa.—^Pennsylvania Gas Co. v. 
Warren & ChatauQua Gas Co., 8 
Pa.DiBt. 67. 

64. Wis.—^Roche v. Milwaukee Gas¬ 
light Co., 5 Wis. 66. 

65. N.J.—^Public Serv. Corp. v. 
American Lighting Co^ 57 A. 482, 
67 N.J.Ea. 122. 

66. N.Y.—^Poughkeepsie Gas Ce. v. 
Citizens' Gas Co.. 89 N.Y. 493, af¬ 
firming 20 Hun 214. 

Ohio.—Kohler Brick Co. v. North¬ 
western Ohio Natural Gas Co., 11 
Ohio Cir.Ct. 319, 6 Ohio Cir.Dec. 
879. 

Gas fixtures see Fixtures S 46. 

67. Md.--Blondell v. Baltimore City 
Cons. Gas Co., 43 A. 817, 89 Md. 732, 
46 L.RA 187. 

28 C.J. p 604 note 6L 
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es in an action therefor,®^ or it may apply to a court 
of equity for an injunction,®® provided the circum¬ 
stances warrant it.^® 

A consumer may, also, under some circumstances, 
sue to recover for injuries to gas fixtures and con¬ 
nections by a third person, and may recover as com¬ 
pensation, not only the cost of replacing the fixtures 
and connections, but also reasonable compensation 
for the loss of profits from tenants, and for person¬ 
al inconvenience and discomfort. Exemplary dam¬ 
ages may be recovered in a proper case.^^ 

Defenses. In an action by a gas company, brought 
for an injury done to one of its lampposts, it has 
been held that the bad condition of the street by 
reason whereof defendant's wagon unavoidably 
slipped against the post and broke it is a good de¬ 
fense and is equally valid against the company, 
as it would be against the city, were the latter the 
owner of the post and plaintiff in the action.^® 

Actions. Where the evidence is conflicting in an 
action by a gas company to recover damages for 
injury to its gas pipes and mains allegedly caused by 
the construction of sewers, it is a question for the 
jury to determine whether plaintiffs pipes were 
damaged by defendant’s construction of the sew- 
ers^^ and whether defendant was negligent there¬ 
in,^® Since a wrongdoer may not escape all liabil¬ 
ity because of the difficulty of establishing the ex¬ 
tent of his wrongdoing, the question of damages is 
not too speculative to justify a verdict, although 
there was no way to meter the escaping gas, and it 
could not be said to an absolute certainty how much 
escaped because of breaks in the main.*^® 

§ 50. Right of Consumer to Cut OfiE Gas, Re¬ 
move Meter, or Attach Governor 

A consumer cannot be compelled to continue hie 
connection with the company against his will and may. 


§ 50 

on reasonable notice to the company, shut off the gas 
himself if the company neglects or refuses to do so. 'f 
he removes meters and mixers, he must not injure the 
company’s property. 

A consumer cannot be compelled to continue his 
connection with the company against his will; but 
he cannot interfere with the company’s property by 
turning the stopcocks and cutting the service pipes 
not in his possession, without first giving it the op 
portunity of severing the connection. If, after a 
reasonable notice, it neglects or refuses to shut off 
the gas from his premises, he may do it himself, 
using care not to injure the company’s property, but 
in no case may either the customer or his agent 
shut off the gas until after reasonable notice to the 
company, and neglect or refusal on its part to com¬ 
ply with the requirement of the notice.77 As far as 
the meters and mixers are concerned the cases are 
in conflict. It has been held that since such appli¬ 
ances are in the house of the consumer, his domin¬ 
ion over his own premises entitles him to remove 
them at his own pleasure, provided he does not do 
injury to the company’s property in so doing, but 
he cannot disconnect them without first having the 
gas shut off.7® On the other hand it has been held 
that, where the meters and other appliances are the 
property of the company, or where, whether this is 
so or not, the law gives to the company the sole con¬ 
trol and management of them, neither the consum¬ 
er, nor a third petson with or without the consum¬ 
er’s consent, has the right to disturb or interfere 
with them without the consent of the gas company.^® 
A consumer or owner of a house, owning the gas 
pipes therein, has a right to attach to the end of 
such pipes nearest the gas company’s meter a gov¬ 
ernor for regulating the pressure of the gas. The 
exercise of this right, however, is subject to reason¬ 
able regulation, so as to protect the gas company’s 
rights,®® and neither the owner, nor any one by his 
order or permission, has any right to cut the pipes 


6& Mich.—^Muskesron Traction & 

Lighting Co. v. City of Muskegon, 
190 N.W. 708, Ml Mich. 25L 

28 C.J. p 605 note 62. 

Act of gas company in disconnecting 
gas mains of another company as 
trespass see the C.J.S. title Tres¬ 
pass § 8, also 68 C.J. p 891 note 
8 Cd]. 

Kan.—Coffeyvllle Mining & Gras 
Co. V. Citizens’ Natural Gas & 
Mining Co,, 40 P. 326, 65 Kan. 173. 

28 C.J. p 605 note 68. 

TOSi Kan.—Coffesrville Mining & Gas 
Co. V. Citizens’ Natural Gas & 
Mining Co.,"supra. 

28 CJ. p 606 note 64. 

71. Ky.—^Kentucky Heating Co. v. 


Hood, 118 S.W. 337,* 133 Ky. 388, 
184 Am.S.R. 467, 22 L..R.A.,N.S., 
688 . 

28 C.J. p 605 note 68. 

72. Wis.—^Roche v. Milwaukee Gas- 
Ught Co., 5 Wis. 66. 

73. Wis.—^Roche v. Milwaukee Gas¬ 
light Co., supra. 

74. Ky.—^Louisville Gas & Blectric 
Co. V. Longley & Co., 62 S.W.2d 
1036, 260 Ky. 324. 

7B. Mich.—^Muskegon Traction & 

Lighting Co. v. City of Muskegon, 
190 N.W. 708, 221 Mich. 261. 

76. Mich.—^Muskegon Traction & 

Lighting Co. V. City of Muskegon, 
supra. 


77. Pa.—^Pennsylvania Gas Co. v. 
Warren & Chatauqua Gas Co., 3 
Pa.i:>ist. 67. 

78L Fa.—^Pennsylvania Gas Co. v. 
Warren it Chatauqua Gas Co., su¬ 
pra. 

79. Ind.—^Indiana Natural & Illumi¬ 
nating Gas Co. V. Anthony, 68 N.El 
868, 26 Ind.App. 307. 

Md.—^Blondell v. Consolidated Gas 
Co.. 43 A. 817, 89 Md. 732, 46 L.R.A. 
187. 

86. Md.—^Blondell v. Baltimore City 
Cons. Gas Co., 43 A. $17, 89 Md. 
732. 46 L.R.A. 187. 

Mo.—^Laclede Gas Light Co. v. Gas 
Consumers Ass’n, 106 S.W. 91, 127 
Mo.App. 442. 
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for the purpose of placing a governor on them, if , plumb, its parts broken, or it is caused to leak, or 
in doing so the meter is thereby thrown out of I its connections and seals broken.^^ 


Q-ASA. A Spanish word meaning ^^ganze,” held to 
be a descriptive teim when applied to toilet tissue.^ 

GASKET. In machinery, a piece of leather or oth¬ 
er packing inserted between flanges to make a tight 
joint.- On a sailing vessel, a line or band used to 
lash a furled sail securely.^ 

GASOLINE. See the C.J.S. title Mines and IVIin- 
orals § 2, also 28 C.J. p 606 notes 9-11. 

Phrases employing the word are set out in the 
iiote.^ 

GASTABOB. In Spanish law, spendthrift; in an¬ 
other sense, one condemned to hard labor.^ 

GASTALDUS. A temporary governor of the coun¬ 
try; also a bailiff or steward.® 

GASTEL. Wastel, wastel bread, the finest sort of 
wheat bread.7 

GASTIEE. Waste or uncultivated ground.® 
GA8TOS. In Spanish law, expenses.® 

GATE. A contrivance for passing through a fence, 
also a protection.!® The term conveys the idea ei¬ 
ther of a movable barrier which closes an opening or 


of the opening itself.!! In modern railway prac¬ 
tice the term has been applied to the movable bar¬ 
riers which close the entrance through which the 
public is permitted to enter upon, to pass over, or to 
leave the pioperty of the railway company inclosed 
within its right-of-way fences.!® It has been held 
not to include a drawbridge.!® Under particular 
circumstances requiring construction of gates, the 
term also implies a duty to fence.!^ 

In England, ^^gate”—Saxon ‘‘geat”—at the end of 
place names signifies way or path; and in ^‘beast 
gate” and ^^cattle gate” it means a right of pas¬ 
ture.!® 

^^Gate” as part of a fence see Fences § 1. For 
references to other specific uses see 28 C.J. p 607 
note 20. 

GATEWAY. A means of ingress or egress; a pas¬ 
sage through a fence or wall;!® a road or passage¬ 
way upon which gates are ordinarily placed ;!7 al¬ 
so a channel for navigation.!® 

GATHEB. To bring together, or collect into one 
place or into one aggregate body;!® to collect, to 
come together, to unite.®® 

Phrases employing the word are listed in the 
note.®! 


81. Mo.—Laclede Gas Light Co. v. 

Gels Consumers Ass'n. supra. 

L XJ.S.—In re Northern Paper Mills, 
Cust. & Pat.App., $4 F.2d 998. 
a. N.T.—Auten v, Bennett, 84 N.Y. 

S. 689, 690, 88 App.Div. 16. 
^'BefoctiLve gasleet’’ 

N.Y.—^Auten v. Bennett, supra. 

3. Webster New Int.D. 

4. Phrases oonstmed 

(1) ''Gasoline and steam power 
machine."—West v. Springfield P. & 
M Ins. Co., 178 P. 423, 424, 104 Kan, 
157. 

<2) "Gasoline or kerosene ma¬ 
chines^”—Lewis V. Insurance Co. of 
North America of Philadelphia, Pa-, 
284 K.W. 499, 601, 203 Wis. 324. 

<5) “Gasoline or motor fuel,” as 
not including low-grade distillate, 
not commonly used for motor ve¬ 
hicles.—State V, Armbruster, 142 So. 
125, 126, 174 La. 914. 

<4) "Gasoline road toll” held not a 
tax, but a valid recompense exacted 
for general use of state roads.—^Tir- 
reU V. Johnston, 171 A. 641, 643, 86 
N.H. 630, 

5i Bscriche Diccionaiio. 


6. Black L.D. 

7. Black L.D. 

8. Black L.D. 

9. Bscriche Diccionario. 

Gastos necesarios 

Necessary expenses; no others 
than those made for the preserva¬ 
tion of the thing on which they have 
been expended.—^Alburo v. Villanueva, 
7 Philippine 277, 280. 

10- Idaho.—Brown v, Oregon Short 
Line R. Co., 118 P. 768, 769, 20 
Idaho 364. 

Iowa.—Mackie v. Iowa Cent R. Co., 
6 N.W, 723, 724, 64 Iowa 640. 

j 

111- Wis.—Jeffery v. Kewaunee, G. B. 
& W. Ry, Co., 207 N.W. 283, 284, 
189 Wis. 207. 

12- Wis.—^Jeffery v. Kewaunee, G. 

B. & W. Ry. Co., supra. 

See also the C.J.S. title Railroads $§ 
433, 728, 909, also 61 C.J. p 1053 
note 64-p 1057 note 46, 52 C.J. p 
202 note 90-p 205 note 25 and p 
674 notes 30-32. 

13. Wis.—Jeffery v. Kewaunee, G. 
B. & W. Ry. Co., supra. 

14. Idaho.—Brown v, Oregon Short 

758 


Line R. Co., 118 P. 768, 769, 20 
Idaho 364. 

15. Black L.D. 

See also "Beast gate” 10 C.J.S. p 220 
note 76. and "Cattle gate” 14 C.J.S. 
p 38 note 35. 

16. Webster Ntew Int.D, 

17. Or,—Pendall v. Miller, 196 P. 
381. 384, 99 Or. 610. 

18- Webster New Intl>. 

19. Standard D. 

£8. W.Va.—^Henderson Development 
Co. v. United Fuel Gas Co., 3 S.E. 
2d 217, 219, 121 W.Va. 284. 

21. Phrases construed 

(1) " 'Cultivating* and 'gathering,*” 
as meaning "producing and utilis¬ 
ing** see 26 C.J.S. p 24 note 20. 

(2) "Gather and carry away,*' held 
substantially equivalent to “getting 
and carrying away.’*—Slate v. Ray¬ 
mond, 20 Iowa 582, 585. 

(3) "Gathered or growing crops.’* 
—Carnagy v. Woodcock, 2 Munf. 234, 
239. 16 Va. 234, 289, 5 Am.D. 470. 

(4) "Gathering charge” and not 
"transporting charge** held applica¬ 
ble where oil was conveyed from set- 
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(xAUDIES. A term used in the English universi¬ 
ties to denote double commons .22 

GAUFFRE or GOFFER. A -vrord of French deri¬ 
vation, meaning to crimp, to flute, to form plaits or 
flutes in, to make wavy by means of heated goffer¬ 
ing irons, to plait, to raise in relief, especially for 
ornamental purposes, as thin metal, starched linen, 
or the like; also to stamp or impress figures on 
cloth, paper, etc., with tools on which the required 
pattern is cut.23 

GAUGE. The measure of width of a railway, fixed, 
with some exceptions, at four feet eight and one- 
half inches in Great Britain and America, and five 
feet three inches in Ireland.24 

GAUGEATOR. A gauger.^B 

GAUGER. See the C.J.S. title Internal Revenue § 
170, also 33 C.J. p 352 notes 97-1. 

GAUGETUM. A gauge or gauging; a measure of 
the contents of any vessel.26 


GAUZE. A name applied to a thin, slight, trans¬ 
parent fabric,27 made of silk, silk and cotton, or 
silk and hemp or linen.28 The terms “gauze” and 
“sponge” have been used interchangeably in discuss¬ 
ing the leaving of foreign substances in the body 
during a surgical operation.29 

GAVE. As the past tense of the verb see Give post. 

GAVEL. In English law, custom; tribute; toll; 
yearly rent; payment of revenue; of which there 
were anciently several sorts, as gavel-corn, gavel- 
fodder, gavel-malt, oat-gavel, etc.^O 

GAVELET. An ancient and special kind of ces¬ 
savit, used in Kent and London for the recovery 
of rent.31 

GAVELEIIND. In England, the tenure by which 
all land in the county of Kent is presumed to be held 
until the contrary is proved.32 

GAVELLER. An officer of the English crown hav¬ 
ing the general management of the mines, pits, and 


tlinff tanks at wells by small lateral 
or feeding lines to a larger pipe line, 
and the oil was delivered immediate¬ 
ly to refinery or placed in storage 
tanks near refinery.—Caminol Co. v. 
U S„ D.C.Cal., 41 F.Supp. 819, 823. 

(5) ‘‘Gathering lines” and ‘‘gather¬ 
ing station,” with reference to obli¬ 
gation of a natural gas company to 
lay pipe lines to a development com¬ 
pany’s gas wells.—^Henderson Devel¬ 
opment Co. V. United Fuel Gas Co., 
3 S.B.2d 217, 219, 121 W.Va. 284. 

(6) “Gathering system” as consist¬ 
ing of a number of pipe lines pouring 
oil into a tank from oil wells on a 
leasehold, and thence conveying the 
oil into some main pipe line outlet 
from the field.—Blaustein v. Pan 
American Petroleum & Transport Co., 
21 N.T.S.2d 661, 694, 174 Misc. 601. 

(7) “Public gathering,” described 
as an assembly of the public in con¬ 
siderable numbers.—^Wynne v. State, 
51 S.E. 636, 637, 123 Ga. 566. 

(8) “Right to ‘gather crops,'” as 
not justifying the failure to surren¬ 
der possession of premises at end 
of lease term.—Stoddard v. Waters, 
30 Ark. 156, 169. See also the C.J.S. 
title Landlord and Tenant § 316, also. 
36 C.J. p 61 notes 48, 49, 69, 60. 

Sa. Black L.D. 

33. U.S.—Dejonge v. U. S., 3 Ct. 

Cust.App., 463, 466—^U. S. v. White, 

2 Ct.Cust.App., 80, 82. 

Spelled vaxiously as gauffer, gauf- 
fre, gaulfree, gaufCrer, gaufre, goffre, 
goufCre.—^Dejonge v. U. S., 3 Ct.Cust. 
App., 468, 466—U. S. v. White, 2 Ct. 
CustApp., 80, 82. 


^^Gauffre leather” or ‘leather goulfre” 
Leather which has been embossed. 
—U. S. v. Naday, N.T.. 98 P. 421, 422, 
39 C.C.A. 124—^Dejonge v. U. S., 3 Ct 
CustApp., 463, 465—U. S. v. White, 
2 Ct.Cust.App., 80, 82. See also Cus¬ 
toms Duties § 46 p 211 note 8. 

24. Black L.D. 

Duties of railroad with regard to 
gauge see the C.J.S. title Railroads 
§ 131, also 61 C.J. p 681 notes 69- 
65. 

25. Black D.D. 

26. Black L.D. 

27. Derlvatioxi. 

“So called, because it was presum¬ 
ed that the . . . fabric, to which 

the name has been, and is, applied, 
was originally produced in the city 
of Gaza—a city of Palestine.”—In re 
Northern Paper Mills, Cust. & Pat 
App., 64 F.2d 998. 

28. Century D. 

29. Wyo.—Jackson v. Hansard, 17 
P,2d 669, 660, 46 Wyo. 201. 

30 . Black L.D. 

Other compoimds 

(1) Gavelbread — rent reserved in 
bread, com, or provision; rent pay¬ 
able in kind.—Black L.D. 

(2) Gavelcester — a certain meas¬ 
ure of rent-ale.—^Black L.D. 

(3) Gavelgeld — that which yields 
annual profit or toll; the tribute or 
toll itself.—^Black L.D. 

(4) Gavelherte — a service of 
plowing performed by a customary 
tenant—^Black L.D. 

(5) Gaveling men — tenants who 
I paid a reserved rent, besides some 
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customary duties to be done by them. 
—Black L.D. 

(6) Gavel-man — a tenant liable 
to the payment of gavel or tribute.— 
Black L.D, 

(7) Gavelmed — a customary serv¬ 
ice of mowing meadowland or cutUng 
grass, “consuetudo falcandi.”—Black 
L.D. 

(8) Gavelrep — bedreap or bid- 
reap; the duty of reaping at the 
bid or command of the lord.—Black 
L.D. 

(9) Gavelwerk — a customary 
service, either “manuopera,” by the 
person of the tenant or “carropera.” 
by his carts or carriages.—^Black L. 
D. 

31. Black L.D. 

OzlgliL of the modem distraint 

Md.—^Bmig v. Cunningham, 62 Md. 
458, 461. 

“Distress” defined see 27 C.J.S. p 362 
notes 76-82. 

32. Sweet L.D. 

A species of socage tenure com¬ 
mon in Kent, in England, where the 
lands descend to all the sons, or 
heirs of the nearest degree, together; 
may be disposed of by will; do not 
escheat for felony; may be aliened 
by the heir at the age of fifteen; and 
dower and curtesy is given of half 
of the land.—Black L,D. 

“ ‘In. gaveL-Unde;’ that Is, gave all 
kinde: for this customs giveth to all 
the sons alike.”—Coke Litt. p 140a. 

As a part of the common law of 
the land, differing in this respect 
from a custom of a manor see 28 C. 
J. p 607 note 33 [a]. 
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quarries in the Forest of Dean and Hundred of St. 
BriavePs, subject, in some respects, to the control of 
the commissioners of woods and forests.^® 

GAZETTE. A term which, by various statutes, is 
made to refer in England to the London Gazette 
published by the government in Ireland to the 
Dublin Gazette; and in Scotland to the Edinburgh 

Gazette.35 

GAZOSA. A Latin common noun name of a type 
of beverage; a carbonated beverage.36 

GDN. See Abbreviations 1 C.J,S. p 276 note 5 in I 
Pocket Parts. 

GEAR and GEARING. “Gear,” as a noun, has been 
defined as an instrument for power transmission.^^ 
As verb, to fit into another part, as one part of 
gearing into another.^S Compared with “to engage” 
see 30 C.J.S- p 247 note 68. 

Gearing, The parts, collectively, by which mo- 
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tion is transmitted from one portion of machinery 
to another.3^ 

Phrases employing the word are set out in the 
note.^® 

GEBOCGED. An Anglo-Saxon term, meaning eon- 
veyed.'^i 

GEBOGIAN. In Saxon law, to convey; to transfer 
“boc” land, book-land or land held by charter. The 
grantor was said to “gebocian” the alienee.42 

! GEBRAUGHSMIJSTEB. In Germany, a patent of 
an inferior and less formal sort, designed to give 
protection to useful models which do not have as 
high a standard of invention as is required by the 
patent laws.^3 Although strictly distinct from a 
patent, the monopoly and rights conferred on an in¬ 
ventor by a German Gebrauchsmuster, except as to 
time, seem to be quite as extensive as those guaran¬ 
teed by a patent in this country. 


33. Black Ii.D. 

34. Engr.—Rex v. Holt. 5 T.R. 436. 
439, 101 Reprint 245; 59 & 60 Vlct. 
o 25 § 106; 56 & 57 Viet, e 39 $ 
79; -39 & 40 Viet, c *45 § 3; 31 & 
32 Viet, c 37 5 5; 30 & 31 Vlct c 
127 § 3. 

Admissibility in evidence of grovem- 
ment gazettes as state papers see 
Evidence § 627. 

"OaKetted” means published in the 
Gazette.—St 46 & 47 Viet c 52 5 
168. 

35. St 59 & 60 Viet c 25 § 106; 
56 & 57 Vlct c 39 $ 79; 39 & 40 
Viet c 43 8 3; 31 & 32 Viet c 37 § 
5; 30 & 31 Vlct c 127 § 3; 19 & 20 
Viet c 79 8 4. 

36. Mich.—Sineone v. Macciocchl, 
248 N.W, 626. 263 Mich. 292. 

As well known to Xtallans as ginger 
ale is to Americans.—Sineone v. M'ac- 
ciocchl. supra. 

37- XT.S.—Frost Gear & Forge Co. v. 
U. S.. CtCL, 52 F.2d 1022. 1023. 

XTot new 

Gears were in use for a variety of 
purposes long before the advent of 
the automobila—Frost Gear A Forge 
Co. V. XT. S., supra. 

381 Century IX 

38- Ala.'—Vida XiUmber Co. v. Cour- 
son, 112 So. 737. 738, 216 Ala. 248, i 
quoting Cozpiui Jtixis. 

Mo.—^Turner v. Tyler Liand A Tim¬ 
ber Co.. 174 S.W. 184, 187, 188 Mo. 
App. 481. 

StmUatr defixkltioiL 

“Th^ . parts by which motion Im- 
parti^ to one portion of an engrine 
transmitted to anoth¬ 
er.^—"Wh&e’ley Ma^€able, , Castings 


Co. V. Wishon. 85 N.B. 832, 836. 42 
Ind.App. 2SS. 

Said to constitute ''geaxingr** 

(1) A machine operated by two 
sets of gears.—^Tabinski v. A. Har¬ 
vey's Sons Mfg. Co.. 134 N.W. 653, 
655. 168 Mich. 392. 

<2) A revolving shaft connected 
with gears.—Vida Lumber Co. v, 
Courson, 112 So. 737, 738. 216 Ala. 
248. 

Held not to constitute a gearing 

A machine known as a **liner,'* a 
heavy hollow, revolving iron roller, 
Ailed with steam of high tempera¬ 
ture, with a smaller roller above, be¬ 
tween which papers were passed by 
the operator.—Jenkins v. Lafayette 
Box Board A Paper Co., 87 N.B. 992, 

I 993. 43 Ind.App. 463. 

40. Phrases construed 

(1) **Belt gearing,’* defined as a 
system for transmitting power by 
endless bands, cords, or chains, in¬ 
cluding these 4 nd their pulleys, 
shafting, hangers, couplings, etc.— 
Vida Lumber Co. v. Courson, 112 So. 
737, 738, 216 Ala. 248. 

(2) ’’Differential gear” see 26 C.J. 
S. p 1306 notes 69. 70. 

(3) ’’Gear pump” consists of two 
i gears, through which In their inter¬ 
meshing action oil is pressed, and 
forced in a fixed direction.—Traylor 
Engineering A Mfg. Co. v. Worthing¬ 
ton Pump A Machinery Co., C.C.A. 
Pa., 1 F.2d 838. 837. 

(4> “Pinion gear,” the smaller of 
any two mated gears, being either 
the driving or driven member; in 
j common use^ in all types of machin- 
[ ery where any difference in the size 
of gears Is required; distinguished 
from “differential gear,”—^Prost Gear 
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A Forge Co. v. U. S.. Ct.CL. 52 P.2d 
1022. 1023. 

(5) “Ring gear,” a ring on which 
there are teeth cut or cast either ex¬ 
ternally or Internally, made in the 
form of a ring to save machining and 
make replacement easier, and used 
for wrecking cranes, pile drtvers, ma¬ 
chine tools, elevator construction, 
and hoisting apparatus, prior to the 
advent of the automobile; distin¬ 
guished from “differential gear.”— 
Frost Gear A Forge Co. v. U. S., su¬ 
pra. 

(6) “Transmission gear.” designed 
for the transmission of power from 
one sh€tft to another, sometimes with 
the same speed and sometimes for in¬ 
creasing or decreasing speed; in 
common use in drill presses, lathes, 

! milling machines, gear-cutting ma¬ 
chines, and rack-cutting machines, 
prior to the advent of the automo¬ 
bile; distinguished from “differen¬ 
tial gear.”—Frost Gear A Forge Co, 
V. U. S., supra. 

(7) “Worm gear,” described as a 
spur wheel, rotated by an endless 
rack, the teeth of which axe succes¬ 
sively pressed against the teeth of 
the wheel, based on an ancient prin¬ 
ciple from the time of Archimedes, 
who died 212 B. C.—The Cleveland 
Worm A Gear Co. v. Noyes, 17 Ohio 
N.P.N;S. 639. 632. 

41. Black L.D. 

4A Black L.D. 

43- U.S.—^Permutit Co. v. . Graver 
Corporation, D.C.I11.. 37 F.2d 385, 
390. 

44. U.S.—^Permutlt Co. v. Graver 
Corporation, supra—Safety Gas 
Lighter Co. v. Fischer Bros. A Cor¬ 
win, D.C.N.J.. 236 F. 955. 962. 
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(}£BUR. Saxon, a boor; a tenant with a house and 
a yard land or virgate or two oxen.'*5 

GEBUBSCBIPT. In old English law, neighborhood 
or adjoining districts® 

GBBUBUS. In old English law, a country neigh¬ 
bor; an inhabitant of the same geburseript or vil- 
lage.4^ 

gelatin. See Custom Duties § 32 note 79. 

GELD. In Saxon law, money or tribute; a mulct, 
compensation, value, price; the compensation for a 
crime.^® 

GELDABILIS or GELDABLE. Liable to pay geld, 
liable to be taxed, taxable.^® 

GELDING. A eunuch or castrated animales¬ 
pecially a castrated male horse,a fully castrated 
horse,a gelt;®® in common speech a horse,®** 
although, more strictly, ^^horse” and ^^elding*' are 
not interchangeable terms.®® It has been distin¬ 
guished from “mule,”®® “ridgling,”®^ and “stal¬ 
lion.”®® 

“Gelding” as included by the term “cattle” in a 


particular statute see Animals § 236 note 6. 

GELT. A eunuch or castrated animal.®® 

GEM. A valuable stone kept for curiosity only.®® 

GEMELOS. In Spanish law, twins, the first bom 
of whom was given the right of primogeniture.®^ 

GEMMA. Latin, in the civil law, a gem, a pre¬ 
cious stone.®® 

GEMOT. In Saxon law, a meeting or moot; a 
convention; a public assemblage.®® 

GENDEE. A property of certain words whereby 
they indicate the sex or lack of sex which they rep¬ 
resent.®^ Constitutional and statutory use of words 
importing the masculine gender may apply to male 
citizens only, or they may be extended to females as 
well as to males, depending on the will and intent of 
the law-making power and the object in view to be 
accomplished.®® 

GENE. A diminutive of the Christian name “Eu¬ 
gene,” and regarded as synonymous therewith.®® 

GENEALOGY. Enumeration of descent in order of 
succession, history of the succession of families;®'^ 


46. Black L.D. 

*46. Black L,.D. 

47. Black L.D. 

48. Black L..D. 

Oompounds of tbe word 

(1) Angeld—the singrle value of a 
thinff.—Black L.D. 

(2) Twigeld—double value of a 
thing. —Black Ij.D. 

(8) Weregeld—the value of a man 
slain.—^Black LuD. 

(4) Orfgeld—the value of a beast; 
a land tax of so much per hide or 
carucate.—^Black Ij.D. 

49. Black L.D. 

In old Bnglish law, the form **geld- 
abilis'* was used.—^Black Li.D. 

50. Tex.—Jordt v. State, 31 Tex. •571, 
572, 98 Am.D. 650—Brisco v. State, 
4 Tex.App. 219, 221, 30 Am.R. 162. 

Deilva'tioxL 

"A reference to Mr. Webster's Un¬ 
abridged Dictionary shows the noun 
'gelding,* as used in our Isinguage, 
to be synonymous with the word 
'gilding,' as used in the Danish lan¬ 
guage, and. In all probability, its 
meaning was derived from that word, 
which signifies a castrated animal, 
rather than from the word 'gelding,' 
which is of Icelandish origin, and 
means castration."—^Thomas v. State, 
2 Tex.App. 293, 294. 

51. N.C.—State v. Royster, 66 N.C. 
539. 


52. Mont.—State v. McDonald, 24 P. 
628, 629, 10 Mont. 21, 24 Am.S.B. 
25. 

53. Tex.—Brisco v. State, 4 Tex. 
App. 219, 221, 30 Am.R. 162. 

54. Kan.—State v. Ingram, 16 Kcuo. 
14, 19. 

28 CJ. p 607 note 46. 

55. Tex.—Jordt v. State, 31 Tex. 
571, 672, 98 Am.D. 650. 

28 O.J. p 607 note 46. 

50. Pa.—Commonwealth v. David¬ 
son, 4 PeuDist. 172, 173. 

57. Mont.—State v. McDonald, 24 P. 
628, 629, 10 Mont. 21, 24 AnLS.R. 
25. 

Tex.—^Brisco v. State, 4 Tex.App. 219, 
221, 30 Am.R. 162. 

58. Mont.—State v. McDonald, 24 P. 
628, 629, 10 Mont. 21, 24 Am.S.R. 
25. 

59. Tex.—^Brisco v. State, 4 Tex.App. 
219, 221, 30 AulR. 162. 

See Gelding supra notes 50—58. 

GOk Bng.—Cavendish v. Cavendish, 1 
Bro.Ch. 467, 28 Reprint 1244, 1 Cox 
Ch. 77, 29 Reprint 1070. 

XTsed as a trade-nams 
Eng.—^In re Arbenz, 35 ChuD. 248, 263. 
"Jew^” distinguished 
Eng.—Cavendish v. Cavendish, 1 Bro. 
Ch. 467, 28 Reprint 1244, 1 Cox Ch. 
77, 29 Reprint 1070. 

61. Escriche Dicclonario. 
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63. Black I.D. 

63. Black 1 j.D. 

Particular courts or assemblages 

(1) Burg-gemot—^borough court.— 
Black L.D. 

(2) Folcgemot—general assembly 
of the people.—Black Ii.D. 

(3) Hall - gemot—court - baron.— 
Black L.D. 

(4) Hal-mote—convention of citi¬ 
zens in their public hall.—Black D. 
D. 

(5) Holy-mote—^holy court.—Black 
iD.D. 

(6) Hundred - gemot—hundred 

court.—^Black DD. 

(7) Shire-gemot—county court.— 
Black D.D. 

(8) Swein-gemote—^forest court.— 
Black D.D. 

(9) Ward - mote—ward court.— 
Black L.D. 

(10) Witenagemot—^meeting of the 
wise men.—^Black 3LuD. 

64. Standard D. 

65. Ey.—Atchison v. Lucas, 83 Ey. 
451, 464. 

66. Ind.—State ex rel. Scher v. 
A 3 nres, 26 N.E.2d 1002, 1003, 217 
Ind. 179. 

See also the O.JjS. title Names 9 8, 
also 45 C.J. p 375 note <17. 

67. Wharton li.Lex. 
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the summaiy history or table of a family, shoTdng 
how the persons there named are connected.® ^ Age 
is not necessarily a part thereof.®® 

Admissibility in evidence of family facts see Ev¬ 
idence §§ 168-172, and of declamtions as to genealo¬ 
gy or pedigree see Evidence §§ 226-232. 

GENEAEGH. The head of a family."^® 

GENEATH. In Salon law, a villein, or agricul¬ 
tural tenant, “villanus villieus;’^ a hind or farmer, 
“firmarius rustieus.”^! 

GENER. Latin, in the civil law, a son-in-law, a 
daughter’s husband, “filiae vix.”'^® 

GENERAL. 

In General 

A relative term, the meaning of which must be 
determined by a process of inclusion and exelu- 
sion.73 It comes from the Latin ^‘genus,”^^ and re¬ 
lates to the whole kind, class, or order.^s 

As a Noun 

The total or whole; that which comprehends or 
relates to all or the chief part; the public; the in¬ 
terest of the whole.7® 


The 'word is the title of a principal officer in the 
army, usually one "who commands a 'vrhole army, di¬ 
vision, coips, or brigade-^*^ 

In ecclesiastical law, the chiefs of the several or¬ 
ders of monks, friars, and other religious societies 
are called “generals” of such orders.*^® 

As an Adjective 

The word is said to import unity rather than divi¬ 
sion and distribution,*^® and has been variously de¬ 
fined as meaning belonging to a whole rather than 
to a part;®® common to the whole or having a re¬ 
lation to all;®^ comprehending, or directed to, the 
whole, as distinguished from anything applying to, 
or designed for, a portion only; obtaining common¬ 
ly, or recognized universally, as opposed to partic¬ 
ular;®® of or pertaining to the whole;®® pertaining 
to a whole class or order ;®^ that which comprehends 
all, the whole;®® universal, not particularized, as 
opposed to special;®® universal or unbounded, as 
opposed to limited;®*^ whole;®® also common to 
many, or to the greatest number;®® extensive, al¬ 
though not universal;®® prevalent;®t relating to a 
genus or kind;®® that which pertains to a major¬ 
ity of the individuals which compose a genus or 
whole;®® true of a large number or proportion;®4 
widely spread.®® In somewhat different senses, not 


ea. Black L.D. 

63. N,T. —^Kass v. 3Si£etropolltan Xrife 
Ins. Co., 300 N.T.S, 193, 195, 262 
App.Div. SS8. 

70. Black L.D. 

71- Black Li.D. 

72. Black L.D. 

73. Wash.—^Times Prlntingr Co. v. 
Star Pub. Co., 99 P. 1040, 1042, 51 
Wash. 687, 18 Ann.Cas. 414, 

74. Mont.—Leuthold v. Brand jord, 
47 P.2d 41, 45, 100 Mont. 98. 

28 C.jr. p -808 note 56. 

75b Mont—^Leuthold v. Brandjord, 
supra. 

76b Iowa.—^Duffy v. Duffy, 87 N.W. 
500, 501, 114 Iowa 581. 

77- Black L.D. 

Zn tlie TTMted States axmy, the 
rank of ‘‘generar* is the highest pos¬ 
sible, next to the commander in chief, 
and is only occasionally created. The 
officers next in rank are lieutenant 
general, major general, and briga¬ 
dier general.—^Blacfc L-D. 

See also Army and Navy { 18. 

78- Black L.D. 

78- Ind.—Merrill v, Pepperdine, 38 
N.B. 921, 922, 9 Ind.App. 416. 

80 CaL—^Joost V. Sullivan, 43 P. 
898, 899, 111 CaL 286. 

OU Neb.—Koen v. State. 53 N.W. 


■596. 698, 35 Neb. 878, 17 KltA. 
821. 

N.T.—In re Bonnaffe, 23 N.Y. 169, 
177. 

82- Miss.—^Board of Supervisors of 
Attala County v. Illinois Central 
R. Co., 190 So. 241, 243, 186 Miss. 
294. 

83. Conn.—Central Hanover Bank & 
Trust Co. V. Nisbet, 186 A. 643, 

' 645. 121 Conn. 682. 

84. Wash.—^Puget Sound Pub. Co. v. 
Times Printing Co., 74 P. 802, 804, 
33 Wash. 551. 

28 C.J. p 808 note 78. 

Similarly e^ressed 

<1) “Pertaining to, or designating, 
the genus or class, as distinguished 
from that which characterizes the 
species or individual/'—^Board of Su¬ 
pervisors of Attala County v. Illinois 
Central R. Co., 190 So. 241, 243, 186 
Miss. 294. 

(2) Other similar statements.— 
People V. Vickroy, 107 N.E. 638, 840, 
268 IlL 384, 387—28 C.J. p 608 note 
78 [a], 

85. N.T.—Grade v. Freeland, 1 N.T. 
228, 232. 

W.Va.—^Baltimore & Ohio R. R, Co. 
V. Marshall County, 8 W.Va. 319, 
3>32. 

86. Cal.—Joost V. Sullivan, 43 P. 
396, 899, 111 CaL 286. 

Miss.—^Board of Supervisors of At- 
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tala County v. Illinois Central R. 
Co., 190 So. 241, 243, 186 Miss. 294. 
87- Miss.—Board of Supervisors of 
Attala County v. Illinois Central 
R. Co., supra. 

8^ Iowa.—^Duffy V. Duffy. 87 N.W. 

600, 501, 114 Iowa 581. 

88. Ala.—Steele-Smith Dry Goods 
Co. V. Birmingham R.. Light & 
Power Co., 73 'So. 215, 216, 15 Ala 
App. 271. 

Neb.—^Koen v. State, 53 N.W. 595, 
596, 35 Neb. 676, 17 L.R.A. 821. 

28 C.J. p 608 notes 65, 66. 

90. Iowa.—^Van Horn v. Van Horn, 
77 N.W. 846, 848, 107 Iowa 247, 46 
L.R.A. 93. 

28 C.J. p *608 note 68. 

91. Iowa—Watson V. Richardson, 80 
N.W. 407, 414, 110 Iowa 673. 

28 C.J. p 608 note 79. 

98. . 111.—People V. Vickroy, 107 N.E. 

638, 640, 266 Ill. 384. 

28 C.J. p 609 note 80. 

93. Neb.—Koen v. State, 63 N.W. 
695, 596, 35 Neb. 676, 17 L.R.A. 
821. 

94, Ala—Steele-Smith Dry Goods 
Co. V. Birmingham R., Light & 
Power Co., 73 So. 215, 216, 16 Ala 
App. 271. 

96. Iowa—^Watson v. Richardson, 80 
N.W. 407, 414, 110 Iowa 673. 

28 C.J. p 609 note 87. 
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GENERAL 


local, not particular,^® or particularized prinei- [ 
pal or central, as opposed to local also indefi¬ 
nite,lax in signification, not restrained or limited 
to a precise or detailed import,^ not specific,^ 
vague;® and, in still another sense, open or avail¬ 
able to all, as opposed to select vulgar.® 

“General” has been held equivalent to “exten¬ 
sive” see 35 C.J.S. p 291 note 79, and sometimes the 
word is used as synonymous Tvdth “public,” meaning 


[ merely that which concerns a multitude of persons.® 
It has been compared with, distinguished from, or 
said to be opposed to, “common” see 15 C.J.S. p 
590 note 51, “limited,”'7 ^^ocal,”® “majority,”® “par¬ 
ticular,“public,1 “separate,“special,”^® 
“specific,and “universal.”^® 

Phrases. The following notes contain numerous 
phrases, employing the word, which are here con¬ 
strued or definedand others which are discussed 


sa Ill.—People v. Vickroy, 107 N.E. 

63S, 640, 266 Ill. 384. 

97. Cal.—Joost V. Sullivan, 43 P. 

896, 899, 111 Cal. 286. 

9 S. Miss.—Board of Supervisors of 
Attala County v. Illinois Central 
R. Co., 190 So. 241, 243, 186 Miss. 
294. 

99 . Ark.—Cribbs v. Benedict, 44 S.W. 
tot, 711, 64 Ark. 553. 

1. Cal.—Joost V. Sullivan, 43 P. 896, 
899, lli Cal. 286. 

2. Ark.—Cribbs v. Benedict, 44 S.W. 
707, 711, 64 Ark. 655. 

CaL—^Joost V. Sullivan, 43 P. 896, 899, 
111 Cal. 286. 

3. Ark.—Cribbs v. Benedict, 44 S.W. 
707, 711, 64 Ark. 656. 

4. Miss.—Board of Supervisors of 
Attala County v. Illinois Central 
R. Co., 190 So. 241, 243, 186 Miss. 
394. 

5. Iowa.—Duffy v. Duffy, 87 N.W. 
500, 501, 114 Iowa 681. 

e. MiclL—Stockton v. Williams, 1 
Douxl. 546, 570. 

WJs.—^Newcomb v. Smith, 2 Finn. 131, 
154. 

7. Miss.—Board of Supervisors of 
Attala County v. Illinois Central R. 
Co., 190 So. 241, 243, 186 Miss. 294. 

8. Cal.—^Earle v. San Francisco 
Board of Education, 55 CaL 489, 
491. 

IlL—People V. Vickroy, 107 N.E. 638, 
640, 266 IlL 384. 

Miss.—^Board of Supervisors of At¬ 
tala County v. Illinois Central R. 
Co., 190 So. 241, 243, 186 Miss. 294. 
N.T.—People v. Hills, 35 N.T. 449, 
461—^People v. Metropolitan Police 
Board, 48 Barb. 524, o28, 33 How. 
Pr. 52. 

9. Kore oomprahexLsive than. 
jorlty" 

Ala.—^Dave v. State, 22 Ala. 23, 38. 

10. Ark.—Cribbs v. Benedict, 44 S. 
W. 707, 711, 64 Ark. 565. 

Miss.—Board of Supervisors of At¬ 
tala County V. Illinois Central R. 
Co., 190 So. 241, 243, 186 Miss. 294. 

11. Wls.—^Newcomb v. Smith, 2 
Finn. 131, 164. 

19. Ind.—^Merrill v. Pepperdlne, 36 
N.E. 921, 922, 9 Ind.App. 416. 

13. ^^Speolal** an antonym 
Ala.—Steele-Smith Dry Goods Co. v. 
Birminsrham R., Liigrht and Power 


Co., 73 So. 215, 216, 15 Ala.App. 
271. 

58 C.J. p S16 note 91. 

Opposed to "special’* 

CaL—Joost V. Sullivan, 43 P. 896, 
899, 111 Cal. 286. 

Miss.—^Board of Supervisors of At¬ 
tala County V. Illinois Central R. 
Co., 190 So. 241. 243, 1S8 Miss. 294. 
Ohio.—Platt V. Cralr, 63 N.E. 694, 
595, 66 Ohio SL 75. 

14. Opposite of "specillo” 

Kan.—Smith v. McCoole, 46 P. 988, 
989, 5 Kan.App. 713. 

15. Iowa.—Van Horn v. Van Horn. 
77 N.W. 846, 848, 107 Iowa 247. 45 

L.RA. 93. 

28 C.J. p 608 note 68 [b]. 

16 . Phrases construed 

(1) “General abuse and vitupera¬ 
tion.”—^Dalton V. Woodward, 280 N. 
W. 215, 216, 134 Neb. 915. 

(2) “General agency business.”— 
Comer v. State Tax Commission of 
New Mexico, 69 P.2d 936, 939, 41 N. 

M. 403. 

(3) “General and beneficial owner,” 
as meaning the person whose interest 
is primarily one of possession and 
enjoyment in contemplation of aji ul¬ 
timate absolute ownership.—^Bx parte 
State, 90 So. 896, 206 Ala 575. 

(4) “General and permanent na¬ 
ture” and “general or permanent na¬ 
ture,” as describing laws or ordinanc¬ 
es which are general and uniform In 
their application. 

Ark.—City of El Dorado v. Citizens’ 
Light & Power Co., 250 S.W. 882, 
884, 158 Ark. 550—Newbold v. City 
of Stuttgart, 224 S.W. 993, 994, 145 
Ark. 544. 

Neb.—^Hevelone v. City of Beatrice, 
234 N.W. 791, 794, 120 Neb. 648. 

N. M,—Patten v. Corbin, 82 P.2d 789, 
792, 42 N.M. 661. 

(5) “ 'General' and 'uniform,' ” ap¬ 
plied to laws, as having a well-de¬ 
fined and generally accepted meaning 
as the antithesis of “special” or “dis¬ 
criminatory.”—State ex rel. Morford 
V. Tatnall, Del., 21 A.3d 185. 189. 
See generally the C.JjS. titles Consti¬ 
tutional Law § 505 b, and Statutes 
§§ ,162-1'66, also 69 C.J. p 728 note 37- 
p 735 note 19. 

(6) “General and usual rules of the 
road.”—State v. O'Mara, 136 N.E. 885, 
886, 105 Ohio St 94. 

763 


(7) “General assets,” as those to 
which creditors have a right to look 
for payment—^Hodgell v. Wilde, 74 
P.2d 336, 339, 52 Wyo. 310, 114 A.L. 

R. 671. 

(S) “General asthenia,” defined as 
want or loss of strength, debility, 
diminution of vital forces.—National 
Life & Accident Ins. Co. v. Puckett. 
115 So. 12, 13, 217 Ala. 110. 

(9) “General authority.” 

Mo.—Hackney v. Fairbanks, Morse & 

Co., App.. 143 S.W.2d 457, 468. 

N.T.—People v. Coulides, 265 N.Y.S. 

765, 768. 148 Misc. 292. 

See also Agency § 100 a. 

(10) “General beneficial powers of 
appointment.” as distinguished from 
“special powers” or “powers in 
trust”—Merrill v. Lynch. 13 N.Y.S.2d 
5X4, 524, 173 Misc. 39. See also the 
C.J.S. title Powers 5 6, and 49 C.J. 
p 1250 note 40-p 1251 note 51. 

(11) “General board of the navy,” 
described as a general advisory board 
to the secretary of the navy as to the 
preparation, maintenance, and dis¬ 
tribution of the fleet, plans of cam¬ 
paign, number and types of vessels, 
etc., number and ranks of officers 
and number and ratings of enlisted 
men, etc.—Black L.D. 

(12) “General bond,” as distin¬ 
guished from “special bond.”—Hag¬ 
gard v. McFarland, Tex.Com.App., 155 

S. W.2d 797, 800. 

(13) “General building scheme,” 
described as one under which owner 
of large tract of land divides it into 
building lots, to be sold to different 
persons for separate occupancy, the 
deeds containing uniform covenants 
restricting the use which the several 
grantees may make of their premises. 
—Besch V. Hyman, 223 N.Y.S. 231, 
233, 221 App.Div. 455. 

(14) “General change in wages,” as 
applicable to the shortening of work¬ 
ing hours with provision for over¬ 
time payment beyond the regular 
hours of work.—^Jensen v. Barber S. 
S. Lines, 180 N.Y.S. 754, 756, 110 
Misc. 632. 

(15) “General circulation,” as de¬ 
termined by diversity, rather than 
numerical extent, of distribution. 

IlL—Eisenberg v. Wabash, 189 N.E. 

'301, 302. 355 IIL 495. 

Ind.—Board of Com'rs of Decatur 
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County V. Greensburgr Times. 19 N. 
E.2d 459, 461, 215 Ind. 471. 

Mont.—State ex rel. Bowler v. Board 
of Corners of Daniels County, 76 P. 

2d 648, 652, 106 Mont. 251. 

28 C.J. p 611 note 46. 

(16) “General claim.** 

U.S.—Stepp V. McAdams, C.C.A.Cal., 

97 P.2d 874, 878. 

NT.Y.—In re National Surety Co., 26 
N.Y.S.2d 370, 373, 176 Misc. 53. 

(17) “General commercial law.’*— 
Huss V. Prudential Tns. Co. of Amer¬ 
ica. D.C.Conn., 37 F.Supp. 364, 366. 

(18) “General commercial purpos¬ 
es,** as broad enough to embrace any 
purpose in furtherance of commercial 
activities of association. Including 
payment of Indebtedness which it ad¬ 
mits it owes.—^Burley Tobacco Grow¬ 
ers* Co-op. Ass’n V. Brown, 17 S.W. 
2d 1002. 1005. 229 Ky. 696. 

(19) “General concern.** as applied 
to an activity carried on by a mu¬ 
nicipality as an 8 gent of the state, 
equivalent to “public concern,** and 
distinguished from “local concern.”— 
Luhrs V. City of Phoenix, 83 P.2d 
28*3, '285, 52 Ariz. 438. See also 15 
C.J.S. p 799 notes 15, 16. 

(20) “General conditions and spec¬ 
ifications.**—^Heslin V. Lapham. 246 
P. 150, 77 Cal.App. 137, 

(21) “General council,** as meaning 
a council consisting of members of 
the Roman Catholic Church from 
most parts of the world, but not from 
every part, as an ecumenical coun¬ 
cil; also one of the names of the 
English parliament.—Black Li.D. 

(22) “General denial of liability.*'— 
Prudential Ins. Co. of America v. 
Robbins, Ind.App., 38 N.R2d 274, 
277. 

(23) “General determination.**— 
Mammoth Canal & Irrigation Co. v. 
Burton, 259 P. 408, 412, 70 Utah 239. 

(24) ‘’General enabling act,** as not 
applicable to special laws.—City of 
Rockwood V. Rodgers, 290 S.W. 381, 
382, 154 Tenn. 638. See also 30 C.J. 
S. p 237 note 10 (2). 

(26) “General estate.** 

N.Y.—In re Pflomm, loO N.E, 634, 
535, 241 N.Y. 513—^In re Johnson’s 
Estate, 211 N.Y.S. 276, 279, 214 
App.Div. 1—^In re Trevor’s Will, 
196 N.Y.S. 162, 157, 119 Misc. 277. 
Pa.—In re Shipley’s Estate, 12 A.2d 
347, 348, 337 Fa. 580. ! 

See also the C.J.S. title Wills l§ 759, 
791, and 69 CJ. p 372 note 87-p 
873 note 7, p 406 note 83—p 407 
note 96. 

<26> “General estate assets,*’ as 
distinguished from “earmarked 
funds.**—In re ReUly’s Will, 24 N.Y, 
S.2d 218, 221. 175 Misc. 697. 

(27) “General field,” as meaning 
distinct lots or pieces of land 

ba61oS4^ aLnd fenced in as one com- 
‘ moxt ^d.—Black IkD. 


(28) “General Inclosure Act,” re¬ 
ferring to the statute 41 Geo. Ill c 
109, which consolidated a number of 
regulations as to the inclosure of 
common fields and waste lands.— 
Black L.D. 

(29) “General indebtedness.”—Mc- 
Guinn v. City of High Point, 8 S.E. 
2d 462. 469, 217 N.C. 449, 128 A.L.R. 
60S. 

(30) “General indorsement.” 

Miss.—Dlvelbiss v. Bums, 138 So. 

346, 347. 161 Miss. 724—.Allen v. 
Smith & Brand, 133 So. 599. 601, 
160 Mi«!S. 303. 

jSr.Y.—Glens Falls Indemnity Co. v. 
Chase Nat. Bank of City of New 
York, 249 N.Y.S. 686, 689, 232 App. 
Div. 219. 

See generally Bills and Notes SS 204— 
222, as to transfer of negotiable in¬ 
strument by indorsement and effect 
thereof. 

(31) “General injury,” as contrast¬ 
ed with “special injury** or “specific 
injury.” 

}^ass.—Wine v. Commonwealth, 17 N. 
E,2d 545, 549, 301 Mass. 451, 120 
A.L..R, 889. 

Tex.—^National Mut. Casualty Co. v. 
Lowery, 148 S.W.2d 1089. 1091— 
National Mut Casualty Co. v. Low¬ 
ery, Clv.App., 135 S.W.2d 1044, 1053 
—Petroleum Casualty Co. v. 
Schooley, Civ.App.. 131 S.W.2d 291, 
293. 

(32) “General interest”—Society 
Millon Athena v. National Bank of 
Greece, 22 N.E.2d 374, 377, 281 N.Y. 
282. See also the C.J.S. titles Equi¬ 
ty § 145 3 (3), and Parties § 13, also 
47 C.J, p 40 note 93. 

(33) “General judgment of reason¬ 
able men,” as meaning a general 
judgment which is the common result 
of the reflection and reasoning of 
reasonable men.—Patterson v. Nutter, 
7 A. 273, 276, 78 Me. 509, 67 Am.R. 
818. 

(34) “General Jurisdiction” means 
the field of power and authority de¬ 
fined by law and conferred by law up¬ 
on a tribunal or ah official body or 
an officer.—^Tooele County v. De La 
Mare, 59 P.2d 1155, 1160, 90 Utah 46. 
106 AX.B. 182—^Board of Education 
of Nebo School Dist. v. Jeppson, 280 
P. 1065, 1067, 74 Utah 676. See gen¬ 
erally the C.J.S. titles Courts 5S 15, 
16, Federal Courts I 6, and Officers 
§§ 125—127, also 46 C.J. p 1042 note 
94-p 1044 note 12. 

(35) “General jurisdiction of sub¬ 
ject matter.”—^Brown v. State, 37 N. 
B.2d 73, 77, 219 Ind. 261, 137 A.L.R. 
679. 

(36) “General legislation.” 

; Ind.—CJarey v. State ex rel. Depart¬ 
ment of Financial Institutions, 12 
N.E.2d 131, 133, 213 Ind. 181. 

Neb.—Lennox v. .Housing Authority 
of City of Omaha, 290 N.W. 451, 
459, 187 Neb. 582. 
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Pa.—In re W. T. Grant Co., 17 A. 2d 
614, 615—^Harr v. Boucher, 15 A.2d 
699, 705, 142 Pa.Super. 114. 

See generally the C.J S. title Statutes 
§§ 154, 162, also 59 C.J. p 722 note 
61-p 724 note 75, p 728 note 37-p 
732 note 77. 

(37) “General liability.** 

N.C.—McGuinn v. City of High Point, 

8 S.E.2d 462, 469, 217 N.C. 449, 128 
A.L.R. 608. 

N.D.—^.Anderson v. City of Fargo, 230 
N.W. 794, 797. 64 N.D. 178. 

(38) “General malice,” defined as 
a black and diabolical heart, regard¬ 
less of social duty and fatally bent 
on mischief; a disposition to do 
wirong; malice against mankind; 
wickedness.—State v. Long, 33 S.E. 
431, 117 N.C. 791, 799—Brooks v. 
Jones, S3 N.C. 260, 261. 

(39) “General mercantile busi¬ 
ness.**—De Long v. Black’s Package 
Co.. 260 P. 392, 394. 86 Cal.App. 80. 

(40) “General merchandise stores.” 
—State V. Comer, 290 N.W. 434, 436, 
207 Minn. 93. 

(41) “General obligation.” 

U.S.—^Illinois Power & Light Corpo¬ 
ration V. City of Centralia, Ill., D. 
C.I11., 11 F.Supp. 874, 882. 883. 
Idaho.—^Lloyd Corporation v. Ban¬ 
nock County, 25 P.2d 217, 222, 53 
Idaho 473. 

Kan.—State ex rel. Beck v. Kansas 
City, 86 P.2d 476, 479, 149 Kan. 
252—iState ex rel. Boynton v. Kan¬ 
sas State Highway Commission, 28 
P.2d 770. 772, 138 Kan. 913. 

Wash.—Jones v. Hammer, 255 P. 956, 
959, 143 Wash. 525. 

(42) “General obligation bonds.” 
Iowa.—^Hartz v. Truckenmiller, 293 

N.W. 668, 571, 228 Iowa 819. 

S.CL—^De Loach v. Scheper, 198 S.E. 
409, 414, 188 S.C. 21. 

(43) “General order, legislative in 
character and prospective in opera¬ 
tion,” as distingruished from “admin¬ 
istrative act.”—Cook Drilling Co. v. 
Gulf Oil Corporation, Tex.Civ.App., 
156 S.W.2d 638, 640. 

(44) “General orders or rules,” as 
designating orders or rules of court, 
promulgated for the guidance of 
practitioners and the regulation of 
procedure in cases of a class, or fall¬ 
ing under some head of Jurisdiction, 
as ail bankruptcy cases; in distinc¬ 
tion from orders or rules made in a 
particular cause.—^Abbott L.D. See 
also Courts §§ 170—180. 

(46) “General or public act.**— 
Youngs V. Hall, 9 Nev. 212, 218. 

(46) “CJeneral or public welfare,” 
as Including such regulations as are 
calculated to promote the public 
health, safety, or morals, the com¬ 
fort of the community, or protection 
of property.—Sundeen v. Rogers, 141 
A. 1‘42, 144, 83 N.H 258. 

1 (47) “General or specific devise to 
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beneficiaries/' as not including a de¬ 
vise in trust.—Lane v. Corwin, C.C. 
A-X-Y., 63 F.2d 767, 769. 

(48) “General powers.” 

Ariz.— Clayton v. State, 297 P. 1037, 

1041, 38 Ariz. 135. 

IC.Y.—Lo Tempio v. City of Niagara 

Falls, 2 N.T.S.2d 103, 105, 166 Mlsc. 

338. 

(49) “General prevailing rate of 
per diem wages.”—Metropolitan Wa¬ 
ter Dist. of Southern California v. 
Whltsett. 10 P.2d 761, 754, 215 Cal. 
400. 

(50) “General principles of equity 
jurisprudence,” with reference to the 
rights, rather than the remedies, the 
term means rights cognizable by 
courts of equity, as distinguished 
from rights recognized solely by 
courts of common-law jurisdiction.— 
Pierrepont v. Pidellty-Philadelphia 
Trust Co., D.C.Pa., 32 P.2d 608, 609. 

(51) “General purposes,” as refer¬ 
ring to, or including, miscellaneous 
expenses which could not have been 
anticipated or the amount of which 
could not have been estimated.—Joy 
V. City of Terrell, Tex.Civ.App., 143 
S.W.2d 704. 712, citing Corpus Juris 
—28 C.J. p 611 note 72. 

(52) “General representative.”— 
Borough of Palmyra v. Tacony-Pal- 
myra Ferry Co., 162 A. 116, 118, 10 
N.J.Misc. 1031. 

(53) “General repute in family.”— 
Jarvis V. State, 126 So. 127, 131, 220 
Ala. 501. 

(64) “General revenue.” 

U.S.—Rorlck V. Board of Com’rs of 

Everglades Drainage Dist., D.C. 

Fla., 57 F.2d 1048, 1057. 

Mass.—In re Opinion of the Justices, 

34 N.E.2d 527, 538, 309 Mass. 571. 

(55) “General revenue bills.”—^Eteir- 
ris V. State ex rel. Williams, 151 So. 

.858, 860, 228 Ala. 100. 

(56) “General road fund.”—City of 
Signal Hill V. Los Angeles County, 
236 P. 304, 306, 196 CaL 161. 

(57) “General rules of procedure.” ! 
U.S.—Capital Co. v. Fox, C.C.A.N.T., 

85 F.2d 97. 101. 

D.C—^Helvering v. Continental Oil 

Co., 68 F.2d 750, 752, 63 App.D.C. 5. 

(58) “General running account.”— 
(Sowder v. Reeves, 7 S.E.2d -337, 339, 
6l G6 lApp. 715. 

(59) “G«‘neral scope* of employ¬ 
ment,” as meaning while on duty, 
and not as meaning that servant was 
authorized to do particular acts.— 
Hiroshima v. Pacific Gas & Electric 
Co., 63 P.2d 340, 344, 18 Cal.App.2d 
24. 

(60) “General ship,” defined as a 
ship in which the masters or owners 
engage separately with a number of 
persons unconnected with each other 


to convey their respective goods to 
the place of the ship’s destination. 
U.S.—^Alexander Eccles & Co. v. 

Strachan Shipping Co., D.C.Ga., 21 

F.2d 653. 655. 

N.Y.—Ward v. Green, 6 Cow. 173, 

176, 16 Am.D. 437. 

(61) “General special agent.”—Se¬ 
curity Ins. Co. V. Van Norman, 111 
S.W.2d 661, 562. 195 Ark. 200. 

(62) “General steam railway sys¬ 
tem,” as applying to railways having 
unity of ownership or unity of man¬ 
agement and control, word “general” 
therein referring to kind of trans¬ 
portation, excluding railroads en¬ 
gaged in special or local service, and 
Indicating those engaged in general 
transportation.—^Piedmont & N. Ry. 
Co. V. U. S., D.C.S.C.. 30 F.2d 421. 
426. 427. 

(63) “General subject,” as relating 
to the constitutional requirement 
that all matters treated of should 
fall under some one general idea, be 
so connected with or related to each 
other, either logically or in popular 
understanding, as to be parts of, or 
germane to. one general subject.— 
State V. Helmer, 211 N.W. 3, 4, 169 
Minn. 221. 

(64) “General superintendency,” as 
importing a superintendence which 
would be necessary and continuous 
throughout the whole duration of an 
agreement, providing different wages 
for general and special superintend¬ 
encies.—^Pressy v. H. B. Smith Mach. 
Co.. 19 A 618, 620, 45 N.J.Eq. 872. 

(65) “General superintendent”— 
Church of Jesus ’Christ of Latter 
Day Saints v. Industrial Accident 
Commission of California, 260 P. 578, 
580, 86 Cal.App. 182. 

(66) “ ‘General system’ of work” 
as relating to work on mining claims 
sufficient to lead to discovery of. or 
facilitate the extraction of ore from, 
mineral veins.—Grolden Giant Mining 
Co. V. Hill, 198 P. 276. 279, 27 N.M. 
124, 14 AL.R. 1450. See also the 

C. J.S. title Mines and Minerals S 69, 
and 40 C.J. p 829 notes 37-44. 

(67) “General transportation of 
freight”—City of Wellsville, Ohio. v. 
U. S., D.C.Ohio, 278 F. 769, 770— 
Village of Hubbard, Ohio. v. U. S., 

D. C.Ohio, 278 F. 754, 768. 

(68) “General unsecured claims.”— 
Evale V. Tremaine, D.CN.T., 22 F. 
Supp. 171, 174. 

(69) “General unsecured creditors.” 
—^McBlrney v. Tanfcersley Inv. Co.. 
86 P.2d 322. 324, 184 Okl. 185. 

(70) “General words,” as words of 
a descriptive character, used in con¬ 
veyances in order to convey, not only 
the specific property described, but 
also all kinds of easements, privi¬ 
leges. and appurtenances which may 
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possibly belong to the property con¬ 
veyed.—Black L.D. See also Deeds 
§ 86 b (4). 

(71) “Of general interest to tax¬ 
payers.” as meaning of great or ex¬ 
tensive interest affecting a majority, 
a great number.—Grooms v. Board of 
Com’rs of Adams County, 173 N.E. 
252, 253, 36 Ohio App. 455. 

17. Phrases discnssed elsewhere 

(1) “Court of general Jurisdiction” 
see Courts § 2. 

(2) “General agency” and “general 
agent” see such C.J.S. titles as Agen¬ 
cy § 3 c, Brokers § 11. Corporations § 
1002, Insurance $ 150, also 32 C.J. p 
1065 note 16-p 1066 note 28. Partner¬ 
ship §§ 137, 141, also 47 C.J. p 826 
note 49—p 829 note 89, p 831 note 19—p 
832 note 37. 

(3) “General and notorious recog¬ 
nition” see Bastards § 26 c notes 48— 
62. 

(4) “General and special orders,” 
as part of military law see Army and 
Navy § 2 note 40. 

(5) “General appraisers” see Cus¬ 
toms Duties §§ 85, 86. 

(6) “General Assembly” see the C. 
J.S. titles Religious Societies § 2. 
also 28 C.J. p 609 note 92, 54 C.J. p 
8 note 34; and States § 29. also 28 
CJ. p 609 notes 90 and 91. 

(7) “General assets of estate” see 
Executors and Administrators § 95. 

(8) “General average” see the C.J. 
S. titles Admiralty 5 32, Insurance S 
947. and Shipping §§ 224-238; also 
58 C.J*. p 607 note 54—p 633 note 92. 

(9) “General bank deposit,” “gen¬ 
eral deposit.” and “general deposit 
for a specific purpose” see Banks and 
Banking §§ 273, 275, and Depositaries 
§ 2 a notes 15—22, 

(10) “General banking business” 
see Banks and Banking Sic. 

(11 > “General benefits” see 10 C.J, 
S. p 340 notes 47. 50; and the C.J.S. 
titles Eminent Domain § 183 b. and 
Municipal Corporations §S 1370. 1371,. 
also 44 C,J.'p 581 note 58—p 583 note 
74. 

(12) “General business” with other 
modifying words see 12 C.JjS. p 797 
notes 43—47. 

(IS) “General character,” “general 
character or reputation,” and “gen¬ 
eral moral character” see 14 C.J.S. p 
400 note 64-p 401 note 66. 

(14) “General charge” and “gener¬ 
al Instruction” see the C.J.S. titles 
Criminal Law §§ 1190, 1299 note 66, 
and Trial § 266. also 64 C.J. p 611 
note 7 and 28 C.J. p 609 note 9. 

(15) “General city election” see 14 
O.J.S. p 1154 note 44. 

(16) “Creneral contractor” as de¬ 
fined in the law of building contracts 
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see Contracts § 11, and in mechanics* 
lien laws see the C.J.S. title Mechan¬ 
ics* Liiens 5 90, also 40 C.J. P 132 
note 87—p 134 note 17. 

(17) “General count” see the C.J.S. 
title Pleading § 87, also 28 C.J. P 609 
note 94. 

(IS) “General county expense’* see 
35 C.J.S. p 210 note 41 (48); also 
generally Counties S§ 207-213. 

(19) “General county fund** see 
Counties § 230. 

(20) ‘‘General court** see 20 C.J.S. p 
1305 note 40. 

(21) “General courts-martial** see 
Army and Navy § 51 c. 

(22) “General covenant’* see Cove¬ 
nants §§ 30—32. 

(23) “General credit** see 21 C.J.S. 
p 1046 note 38. 

(24) “General creditor** see 21 C.J. 
S. p 1053 notes 62-GS. 

(25) “General denial** see the C.J. 
S. title Pleading § 147, also 49 C.J. 
p 269 note 98-p 261 note 27. 

(26) “General deputy** see 26 C.J. 
S. p 978 note 92. 

(27) “General devise** and ‘‘general 
devise or beQuest** see the C.J.S. title 
Wills § 1130, also 69 C.J. P 937 note 
84-p 938 note 1. 

(28) “General employee** and “gen¬ 
eral employer** see the definitions 
Eimployee and Employer 30 C.J.S. 
pages 231, 232 in Pocket Parts and 
the C.J.S. title Workmen’s Compen¬ 
sation Acts $ 47, also 71 C-J. p 403 
note 29-p 408 note 2. 

(29) “General exception” see the C. 
J.S. title Pleading § 212, also 49 C.J, 
p 363 notes 65-74. 

(30) “General expense** see 35 C.J. 
S. p 210 note 41 (49). 

(31) “General fitness*' see 36 C.J. 
S. p 884 note 39 (2). 

(32) “General franchise” see the C. 
J.S. titles Corporations $ 69 note 49 
and Franchises § 1. 

(33) “General fund” and “general 
funds** of particular legal entities see 
such C.J.S. titles as Beneficial As¬ 
sociations § 32, also 28 GJ. p *609 
note 3; Counties S 230; Municipal 
Corporations § 1884, also 44 O.J. p 
1160 note 36—p 1162 note 90; States 
S 168, also 59 GJ. p 232 notes 36-44. 

(34) “General fund levy” “general 

fund of . . • estate,” “general 

revenue fund” and “general road 
fund** see 37 C.J.S. p 1405 note 47 
<2)-(5). 

(36) “General imparlance" see the 
C.J.S. title Pleading S 115, also 49 G 
J. p 207 note 87. 

<96) ’“General improvement” see 
^ th» GXa title Municipal Corpora¬ 


tions § 1023, also 44 C.J. p 151 note 
4-p 153 note 45. 

(37) “General insurance” see the 
C.J.S. title Insurance § 852, also 28 
C.J. p 609 note 10. 

(38) “General insurance agent” see 
the C.J.S. title Insurance § 150, also 
32 C.J. p 1065 note 16-p 1066 note 28. 

(39) “General issue” generallj' see 
the C.J.S. title Pleading § 518, also 

49 C.J. p 784 notes 20-24, and the 
specific cross references to the titles 
indicated in 28 C.J. p 612 note 21. 

(40) “General judgment** see the 
C.J..S. title Judgments § 12, also 28 
C.J. p 609 note 11. 

(41) “General land office” see the 
GJ.S. title Public Lands S 172, also 

50 C.J. p 1075 note 23-p 1076 note 28. 

I (42) “General laws.” “general stat¬ 
utes or acts” and “laws of a gen¬ 
eral nature** see the C.J.S. title Stat¬ 
utes §§ 162-165, also 69 C.J. p 728 
note 37-p 735 note 19. 

(43) “General legacy” see the C.J. 
S. title Wills § 1125, also 69 C.J. P 
921 note 61-p 922 note 60. 

(44) “General legatee” see the G 
J.S. title Wills § 1097, also 69 GJ. p 
914 notes 42, 43. 

(46) “General letter of credit” see 
the C.J.S. titles Banks and Banking! 
§ 175, Bills and Notes § 23, and Guar¬ 
anty § 7; also 28 C.J. p 897 note 25- 
p 898 note 27. 

(46) “General manager*^ of corpo¬ 
ration see Corporations $ 766. 

(47) “General mortgage” see the 
C.J.S. title Mortgages § 3, also 28 C.J. 
p *610 note 19. 

(48) “General officers” of railroad 
see the GJ.S. title Railroads § 16, 
also 28 C.J. p 610 notes 20, 21, and 51 
C.J. p 425 note 66—p 426 note 85. 

(49) “General offices” of railroad 
see the C.J.S. title Railroads S 1, also 
28 C.J. p 610 note 23. 

(50) “General order** in connection 
with collection of the customs reve¬ 
nue see d^stoms Duties § 108. 

(51) “General or gross sentence” 
on conviction on several counts see 
Criminal Law $ 15-67 b (2) (b). 

(52) “General owner” see the C.J. 
S. title Property § 13, also 28 GJ. 
p 610 notes 25, 26. 

(63) “General pecuniary legacy” 
see the GJ.S. title WiUs $ 1125, also 
69 C.J. p 922 note 58. 

(54) “General power” or “general 
power of appointment” generally see 
tha GJ.S, title Powers % 6, also 49 
C.J. p 1250 note 41, and as to the 
taxation of property passing under 
such power of appointment see the 
GJ.S. titles Internal Revenue, also 
33 C.J. p 314 notes 94-98, and Taxa- 
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tion § 1148, also 61 C.J. p 1666 note 
75—p 1669 note 16. 

(55) “General property” see the G 
J.S. title Property § 1, also 28 C.J. 
p 610 note 27. 

(56) “General property tax'* see 
the C.J.S. title Taxation § 3, also 61 
C.J. p 74 note 60. 

(57) “General publication,” and ef¬ 
fect thereof, see Copyright and Lit¬ 
erary Property § 13 a (2), b (1). 

(58) “General registration” see 
Elections § 1 f note 70. 

(59) “General release” and scope 
or effect thereof see the C.J.S. title 
Release §§ 51-55, also 63 C.J. p 1266 
note 6-p 1271 note 35. 

(60) “General relief* and prayer 
therefor see the C.J S. titles Equity 
§ ZIS, and Pleading § 95, also 49 C.J. 
p 176 notes 75-82. 

(61) “General replication” see the 
GJ.S. titles Equity $ 362, and Plead¬ 
ing §4 184, 197. 

(62) “General residuary clause,” 
“general residuary provision” and 
“general residue” see the C.J.S. title 
Wills §§ 796, 797, also 69 GJ. p 413 
note 72—p 419 note 26. 

(63) “General restraint” see Con¬ 
tracts §S 240-245, also 28 C.J. p 610 
note 29. 

(64) “General restraint of trade” 
see the C.J.S. titles Contracts §§ 238— 
255, and Monopolies §§ 15—35, also 41 
GJ. p 99 note 9-p 128 note 99. 

(66) “General staff corps” see 
Army and Navy § 7 note 67. 

(66) “General tax” defined and dis¬ 
tinguished from “special tax” see the 
GJ.S. title Taxation § 3, also 61 C. 
J, p 76 notes 64—66. 

(67) “General title” see the C.J.S. 
title Statutes § 219, also 28 GJ. p 610 
note 82, 69 GJ. p 804 note 83-p 809 
note 16. 

(68) “General trust” see the C.J.S. 
title Trusts § 21, also 28 C.J. p •610 
note 33. 

(€9) “General verdict” see the C. 
J.S. titles Criminal Law § 1393; 
New Trial § 67, also 46 GJ. p 167 
note 22; and Trial § 485, also 64 C.J. 
p 1063 note 64—p 1054 note 67. 

(70) “General warranty deed” see 
Deeds §§ 1 a (1) note 33, 117. 

(71) “General welfare” see the C. 
J.S. titles Constitutional Law § 182; 
and Municipal Corporations §§ 130, 

' 132, edso 28 GJ. p 610 note 34, 43 C 
J. p 198 note 29, P 207 notes 71-77. 

(72) “Newspaper of general circu¬ 
lation” see the C.*J.S. title Newspa¬ 
pers § 4, also 28 C.J. p 611 note 46 
Ca], 46 C.J. p 22 note 76-p 24 note 
23. 

(73) For references to some other 
specific uses see ^8 GJ[* p 60S note 54. 
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OENEBALE—GENERALLY 


house, distinguished from “pietantiae,” which on ex¬ 
traordinary occasions were allowed beyond the com¬ 
mons.^® 

GENERALE DICTUM GENERAUTER EST IN- 
TEIiLIGENDUM.19 

GENERALE dictum GENERALITER EST IN- 
TERPRETANDUM.20 

generale Nran. certum implicat. 2 i 

GENERALES DE LA LEY. In Spanish law, the 
general grounds for disqualifying a witness .22 

GENERALS TANTUM VALET IN GENERALI- 
BUS, QUANTUM SINGULARS IN SINGU- 
LIS.23 

GENERALIA PRASCEDUNT, SPECIAUA SEQU- 
UNTUR.24 

GENERALIA SPECIAUBUS NON DEROGANT.25 

GENERALIA SUNT PRA5PONENDA SINGULAR- 
rBUS.26 

GENERALIA VERBA SUNT GENERAUTER IN- 

TBLLIGENDA.27 

GENERALIBUS SPEOIALIA DEROGANT.2S 


GENERALIDADES. In the* law of Aragon, duties 
paid at the customhouse; also the latter itself.29 

GENERAUS CLAUSULA NON PORRIGITUR AD 
EA QUiE ANTEA SUNT COMPREHENSA.30 

GENERAUS GRATIA PRODITIONEM ET HOMI- 
OIDUM NON EXCIPIT PGSNA.31 

GENERAUS REGULA GENERAUTER EST IN- 
TELUGENDA.32 

GENERAUTER DICTA GENERAUTER SUNT 
INTERPRETANDA or GENERALITER DIC¬ 
TUM GENERAUTER INTERPRETAN- 

DUM.33 

GENERAUTER, QUOTIENS AUQUID SIT AD 
NOCUMENTUM REGH TENEMENTI, VEL 
REGIAB, VEL CIVITATIS, PLACITUM IN- 
DE AD CORONAM DOMINI REGIS PER- 
TINET.34 

GENERAUTY. The quality of including species 
or particulars; the state of being general.35 Dis¬ 
tinguished from "comprehensiveness.”® 6 

GENERALLY. An adverb of degree.®7 Its use im¬ 
ports the existence of exceptions.® 3 It has a broad 


18. Black X..D. 

19. A maxim meanlnsr “A thing: said 
in a general sense is to he understood 
generally.”—^Morgan Leg.Max. 

20. A maxim meaning ”A general 
expression is to he interpreted gen¬ 
erally.”—Black L.D. 

21. A maxim meaning “A general 
expression Implies nothing certain,” 
—Black D.D. 

More speclflcally 

“A general recital in a deed has 
not the effect of an estoppel.”—Black 
KD. 

2SL Escriche Diccionario. 

23L A maxim meaning “What is gen¬ 
eral prevails (or is worth as much) 
among things general, as what is 
particular among things particular.” 
—Bouvler Li.D, 

Shnilarly rendered 
‘*What is general is of as much 
force among general things as what 
Is particular is among things par¬ 
ticular.”—^Black Li.D. 

94. A maxim meaning “Things gen¬ 
eral precede, things special follow.” 
—^Black Lt.D. 

95. A maxim meaning “General 
words do not derogate from speclaL” 
—Black L.D. 

Applied In Burnett v. Maloney, 37 
S.W. 689, 97 Tenn. 697, 706, 34 L.R.A 
541-28 C.J. p 612 note 10 [a]. 


28. A maxim meaning “General 
things are to precede particular 
things.”—^Black Li.D. 

27. A maxim meaning ^What Is gen¬ 
erally spoken shall be generally un¬ 
derstood.”—Broom Lieg.Max. 
Similarly expressed 

“General words are to be under¬ 
stood generally.”—Black Li.D. 

"tJUess it is q.iLalified by some spe¬ 
cial subsequent words.”—Serrill's Es¬ 
tate. 16 Wkly.N.O. (Pa.) 470, 471. 

28. A maxim meaning “Things spe¬ 
cial lessen the effect of things gen¬ 
eral.”—^Bouvier Li.D. 

Applied in State v. Seals Piano 
Co,, 95 So. 461, 453, 209 Ala. 93— 
28 C.J. p 612 note 18 [a]. 

Similarly expressed 

“Special things take from gener¬ 
al ones.”—^Black Li.D. 

99 - Escriche Diccionario. 

38. A maxim meaning “A general 
clause does not extend to those 
things which are previously provided 
for specially. Therefore, where a 
deed at the first contains special 
words and afterwards concludes in 
general words, both words, as well 
general as special, shall stand.”—Life 
& Casualty Ins. Oo. of Tennessee v. 
Porterfield, 194 So. 173, 17*5, 239 Ala. 
148, quoting Black Li.D. 
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Applied in Ludlow v. Bowne, 1 
Johns. (N.Y.) 1, 3 Am.D. 277. 

31. A maxim meaning “General fa¬ 
vor does not exempt treason and 
homicide from punishment.”—Morgan 
Leg.Max. 

32. A maxim meaning “A general 
rule is to be understood generally.”— 
Black L.D. 

33. A maxim meaning “Things ex¬ 
pressed in general terms are to be 
interpreted generally.”—Burrill L.D. 

34. A maxim meaning “In general, 
as often as there Is anything (e. g. 
any purpresture) to the injury of 
the royal domain or royal road or 
state, the plea thence b^'longs to the 
crown.”—^Morgan Leg.Max. 

35. Webster New Int.D. 

«ailttexing generality” 

Cal.—^Brooks v. Hyde, 37 CaL 866, 
3-67. 

36. Eng.—Walsh v. Trevanion, 15 Q. 
B. 733, 69 E.C.L. 733, 117 Reprint 
836. 

37. N.T.—Brooklyn Church Soc. v. 
Brooklyn Free Kindergarten Soc., 
152 N.T.S. 41, 44. 

38. CbI .—^Kaname Tofcaji y. State 
Board of Equalization, 67 P.2d 
1882 , 1086, 20 Cal.App.3d 612 . 

Ga.—Sims v. Scheussler, 64 S.B. 99, 
102, 5 Ga.App. -SSO. 
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meaning^ defined as in a general manner, in a gen¬ 
eral way, or in a general relation; as a whole, col¬ 
lectively, without omission; universally; also, com¬ 
monly; comprehensively; extensively, although not 
universally; for the most part; in the main; most 
frequently; on the whole.^^ 

Phrases employing the word are set out in the 
note.4^ Other phrases as to which more recent ad¬ 
judications have not been found see 28 C.J. p 613 
notes 35-43. 

G-ENERATE. To beget, produce, to cause to be; 
specifically to produce an electric ourrent.^i 

GENERATIO. The issue or offspring of a mother- 

monastery.^2 

GENEBATIOE*. The term may be used technically 
in the sense of a degree of removal in computing de¬ 
scents,used in the sense of succession, its or¬ 
dinary import, it is not a technical word, and has 
been defined as meaning a single succession of living 
beings in natural descent.^^ 

GENERIC. A relative term,^^ having reference to 
a class of related things,^^ but inapplicable to things 
which are individually defined and clearly distinct, 
one from the other;47 and defined as meaning com¬ 


prehending a number of like things without specify¬ 
ing them; pertaining to, of the nature of, or form¬ 
ing a mark of a genus, or a kind of group of similar 

things.'** 

It has been distinguished from ‘‘specific.”^^ 

GENEROSA and GENEROSTIS. Latin, respective¬ 
ly gentlewoman, and gentleman, or a gentlemau.50 

GENES. Blood units, said to occur in pairs in rod¬ 
like chromosomes of the nuclei cells, each cell pos¬ 
sessing one from each parent.^l 

GENICULITM. A degree of consanguinity.^^ 

GENOESE LOTTERY or NUMERICAL LOTTERY. 
See the C.J.S. title Lotteries § 3, also 38 C.J. p 293 
note 72 [e]. 

GENS. Latin, in Ronaan law, a tribe or clan; a 
group of families, connected by common descent and 
bearing the same name, being all free-bom and of 
free ancestors, and in possession of full civic 
rights.^* Among the American Indians, an organ¬ 
ized body of consanguineal kindred.^^ 

The plural ^'gentes,’’ people.®^ 

GENTILES. In Roman law, the members of a gens 
or common tribe.®* 


AM used in a statute 

Thus a statute declaringr that an 
instrument under seal “grenerally" 
imports a consideration Indicates an 
intention to provide for exceptions 
to the general rule which conclusive¬ 
ly presumes a consideration where 
the instrument is executed under 
seal.—Sims v. Scheussler, supra. 

As used in a treaty 
Cal.—Kaname Tokaji v. State Board 
of Equalization, 67 P.2d 1082, 1085, 
20 OaLApp.2d 612. 

39. Ohio.—^Interstate Motor Freight 
Corporation v. Beecher, 174 N.E. 
27. 28, 87 Ohio App. 28. 

Aa Phrases oonstraed 

(1) "Carry on generally the busi¬ 
ness of.”—^Interstate Motor Freight 
Corporation v. Beecher, supra. 

(2) "Generally to do anything in¬ 
cident to or necessary for trade up¬ 
on the same terms as native citi¬ 
zens.” as meaning that an approxi¬ 
mate application of the treaty terms 
was to be effected, as opposed to a 
definite and unqualified application.— 
TCaoaroe Tokaji v. State Board of 
Equalization. 67 P.2d 1082. 1085. 20 
Cal. App. 2d 612. 

41. Iowa.—State ex pel. Winterfield 
V, Hardin County Rural Electric 
. Co;-©p., 386 N.W. 218, 226. 226 Iowa 

•4w. 


42. Black UD. 

43. N.C,—^McMillan v. School Com¬ 
mittee DisL No. 4. 12 S.E. 380. 332. 
107 N.C. 608, 616, 10 L..R.A, 823. 

44. N.C.—^McMillan v. School Com¬ 
mittee Dist No. 4, supra. 

45. U.S.—^Republic Casualty Co. v. 
Scandinavian-American Bank, D.C. 
Wash., 2 F.2d 113, 114—Curiel v. 
Beard, C.C.Masa. 44 F. 651. 663. 

46. U.S,—^Republic Casualty Co. v. 
Scandinavian-American Bank, D.C. 
Wash., 2 F.2d 113, 114. 

47. Ky.—^Pendennis Club v. Alcohol¬ 
ic Beverage Control Board, 151 S. 
W.2d 438, 440, 287 Ky, 49. 

43. Century D. 

“Ctenexio teems" 

Terms which pertain to a class of 
related things, and which are of gen¬ 
eral application.—Continental Ins. Co. 
V. Continental Fire Assoc., C.C.Tex., 
96 F. 846. 848. 

49. U.S.—Republic Casualty Co. v. 
Scandinavian-American Bank. D.C. 
Wash.. 2 F.2d 113, 114—Curiel v. 
Beard, C.C.Mass.. 44 F. 561, 653. 

As related to patent claims see the 
C.J.S. title Patents 8 106. 

50. Black L..D. 

Gexierosi fllius 

The son of a gentleman; generally 
abbreviated "gen. 111.”—^Black IU.D. 
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51. N.J.—^Bednarik v, Bednarik, 16 
A2d 80, 82, 18 N.J.Misc. 633. 

XXL daterminlng parentage 
According to medical authority, 
hereditary characteristics are deter¬ 
mined thereby. The chromosome the¬ 
ory is the basis of blood grouping 
tests, which, it is said, while they 
cannot identify a person as the par¬ 
ent of a child, may eliminate such 
person as a possible parent.—^Bed- 
narlk v. Bednarik, supra. 

52. Black D.D. 

53. Black L.D. 

3Vaw Frenoh phrases 

(1) "Gens de justice,” as meaning, 
in French law, officers of the court— 
Black L.D. 

(2) "Gens de travail,” as including 
sick nurses.—Succession of Dolsen, 
66 So. 614, 129 La. 677, 579—Vaughn 
V. Terrell, 23 LaJ^Jin. 62, 63. 

(3) "Gens de travail et de service.” 
as meaning laborers and servants— 
Succession of Dolsen, supra. 

54. Okl.—^De Graffenreid v. Iowa 
Land & Trust Co., 95 P. 624, 686, 
20 Okl. 687. 

55. Black L.D. 

‘Contra omnes gentes" 

Words used in the clause of war¬ 
ranty in old deeds meaning 

against all people.—^Blaok L.D, 

5ga Black L.D. 
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GENTLE--GEXTLE^yOMAN 


gentle. Applied to persons, excellent, of a good 
family position but not noble, of fine quality ;57 
well-born.^® As applied to a horse, the word does 
not, in its ordinary legal sense, import any particu¬ 
lar training or teaehing.Sd 

GENTLEMAN*. A word of vague meaning,6<> which 
gives but little information as to the position of the 
person thus designated. Like the French word ^%en- 
tilhomme,” it originally signified a man of gentle 
blood, although he might be unable to read and 
write, and might be of bad character; but the mean¬ 
ing has somewhat changed, and it is now used for 
the designation of men of various positions in soci¬ 
ety, and comprehends all those from the upper class¬ 
es down to the lowest verge of the middle.^i In 
ordinary usage, a man raised above the vulgar by his 
character or post.®^ 

In English law, a person above yeoman,®^ of supe¬ 
rior birth,®^ a man of birth, of extraction, but not 
necessarily noble one whom blood or race makes 
known; one who, without any title, bears a coat of 
arms, or whose ancestors have been freemen.®^ 

The term, according to the context, is often used, 


particularly in England, to comprehend a person who 
has never actually engaged in any trade or occupa¬ 
tion, 6" one who has nothing to do, and can live 
idly,65 a person who has no occupation,although 
he may be a silent or sleeping partner in more than 
one concern.’^® It is distinguished from ^^trades¬ 
man.”"! 

The following notes contain examples of what the 
term, in this sense, has been held to include,and 
not to include.73 

GE2TTLENESS. The state or quality of being gen¬ 
tle in manners or disposition; also kindness, mild¬ 
ness of temper, sweetness of disposition, tender- 
ness.7^ The antonym of ‘^anger^’ see 3 C.J.S. p 1073 
note 71. 

GENTLEWOMAN*. A title given to women in Eng¬ 
land coiTespon'ding with gentleman.75 ^ relative 
term without any legal significance, defined as mean¬ 
ing the feminine of gentleman, a woman of the same 
rank or status as that of a gentleman;a woman 
of birth above the common, or equal to that of a 
gentleman; an addition of a woman’s state or de- 
gree.'^^ 


67. Mass.—Bodurtha v. Phelon, 2 Al¬ 
len 347, 348. 

5a Webster New Int.D. 

69. Mass.—Bodurtha v. Phelon, su¬ 
pra. 

60. Eng,—In re Dodsworth, [189X] 1 
Ch. 657, 658—Smith v. Oheese, 1 O. 
P.D. 60, 61. 

The **vagaest of vague desozlptlons’’ 
Eng.—In re European Bank, Li.R, 7 
Ch. 292. 300. 

61. Eng.—Smith v. Cheese, 1 C.P.D. 
60. 

62. U.S.—Cresson v. Cresson, C.C. 
Pa., 6 F.Cas.No.3,389. 

Ga—Bramblett v. Trust Co. of Geor¬ 
gia, 185 S.B. 72, 76, 182 Ga. 87. 
Phrases 

(1> “Gentleman of known abili¬ 
ties.” or “gentleman of the law of 
known abilities,” as including a judge 
of the supreme court or a judge of 
the court of common pleas.—Com¬ 
monwealth V. Judges of Court of 
Common Pleas of Cumberland Coun¬ 
ty, 1 Serg. & R., Pa, 187, 191. 

(2) “Gentleman usher/' defined as 
one who holds a post at court to 
usher others to the presence, etc.— 
Black IJ.D. 

63. Wharton LbLex. 

64. Black Ij.D. 

66. U.S.—Cresson v. Cresson, C.C. 

Pa., 6 F.Cas.No.3.389. 

Ga—Bramblett v. Trust Co. of Geor¬ 
gia, 185 S.E. 72, 76, 182 Ga 87. 

6a Jacob LuD. 

38 C.J.S.—48 


"The gentry may be divided intol 
three dassess (1) They who derive! 
their stock with arms from their an- | 
cestors, are gentlemen of blood and 
coat-armour . . . (II) They who 

are ennobled, by knighthood or other¬ 
wise, with the grrant of a coat-of- 
arms, are gentlemen of coat-armour, 
and give gentility to their posterity 
. . . (Ill) They who, by the ex¬ 

ercise of a liberal profession or by 
holding some office, are gentlemen by 
reputation, although their ancestors 
were igmoble, as their posterity re¬ 
mains after them.”—Wharton Li.Liex. 

67. Eng.—Gray v. Jones, 14 C.B.N.S. 
743, 746, 108 B.C.Li. 743, 143 Re¬ 
print 636. 

■Xa a hTuuoxous way a gentleman 
has been defined as a person “having 
no visible means of support.” And 
it was observed “that if a man had 
been 'this, that, and the other/ the 
description of *no occupation' would 
do.”—Smith v. Cheese, 11 Can.Ij.J.N. 
S. 93. 

68. Eng.—Allen v. Thomson, 1 H. & 
N. 15, 18, 156 Reprint 1099. 

69. Eng.—Brodrick v. Scale, L».R. 6 
C.P. 98, 100—London, etc., Loan, 
etc., Co. V. Chase, 12 C.B.N,S. 730, 
738, 104 B.C.L. 730, 142 Reprint 
1329. 

TO. Eng.—^Peast v. Robinson, 63 L.J. 
Ch. 321, 622. 

71. Eng.—^Palmer v. Snow, [1900] 1 
Q.B. 725, 727. 

63 aJ. p 605 note 55. 
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I 72. Term xnay Inolnde 

I (1) A coal agent.—Smith v. Cheese. 

I 1 C.P.D. 60, 61—28 C.J. p 614 note 87. 

(2) A journeyman butcher or meat 
salesman.—In re European Bank, L. 
R. 7 Ch. 292, 295. 

(3) A medical student.—Bath v. 
Sutton, 27 L.J.Exch. 388, 389—Smith 
V. Cheese, supra. 

(4) A proctor's clerk.—Smith v. 
Cheese, supra. 

(5) A schoolmaster.— - v. 

Pasman, 6 Taunt. 769, 1 E.C.L. 389, 
138 Reprint 890. 

73. Held not to jaclnde 

(1) An attorney or an attorney’s 
clerk.—Tuton v. Sanoner, 3 H. & N. 
280, 281, 157 Reprint 477—28 C.J. p 
614 note 82 [b] (1). 

(2) A buyer of silks.—^Adams v. 
Graham, 10 Jur.N.S. 356, 357. 

(3) A clerk in an audit office.— 
Tuton V. Sanoner, supra—^Allen v. 
Thomson, 1 H. & N. 15, 18, 156 Re¬ 
print 1099. 

(4) A solicitor's clerk out ^f regu¬ 
lar employment, but engaged in mak¬ 
ing out bills for a firm of solicitors. 
—^Beales v. Tennant, 6 Jur.N.S. 628. 

(5) One who solicits orders on 
commission.—Matthews v. Buchanan, 
6 L.T.Rep.N.S. 373. 

74. Century D. 

75. Burrill L.D. 

76L Ga.—Bramblett v. Trust Co. of 
Georgia, 185 S.B. 72, 76, 182 Ga. 87. 
77. Black L.D. 
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GENTLY. Mildly, softly, excluding the idea of 
rudeness or force.*^^ 

GENTOO LAW or EINDXJ LAW. The system of 
native law prevailing among the Gentoos; a law of 
castes and not of region, administered by the gov¬ 
ernment of British India.79 

GENX7INE. True, real, authentic not false, fic¬ 
titious, simulated, spurious, or counterfeit.^^ Under 
particular circumstances, the term imports merely 
that an instrument is the identical instrument exe¬ 
cuted by the party, or by another whose signature 
he has adopted, without implying the legal sufficien¬ 
cy of the instrument oj- that it is the final in¬ 
strument disposing of particular property, as distin¬ 
guished from an earlier instrument revoked and not 
revived;®^ or merely that a particular thing is real 
as contradistinguished from a mere counterfeit.^^ 

GENUINENESS. The quality of being genuine.^® 
As applied to an instrument, the term means nothing 
more than that it is not spurious, counterfeit, or of 
different import on its face from the one executed, 
but is the identical instrument executed by the par- 
ty.8« 

GENUS. A class embracing species.^^ The term 
has been distinguished from "species.^^^8 


Also a man^s lineage, or direct deseendants.s^ 

In logic, it is the first of the universal ideas, and 
exists when the idea is so common that it extends to 
other ideas which are also universal; for example, 
incorporeal hereditament is genus with respect to a 
rent, which is species.^® 

GEO. As the abbreviation of ^^George” see Abbrevi¬ 
ations 1 C.J.S. p 276 note 5 in Pocket Parts and 
the C.J.S. title Names § 7. 

GEOGBAPHIOAL. Of or pertaining to geogra- 

phy.9i 

Phrases employing the word are set out in the 

note.92 

GEOGEAPHY. The term relates to towns, coun¬ 
tries and subdivisions thereof, mountains, valleys, 
rivers, etc., the names of which suggest fixed lo¬ 
cations.®^ 

GEOMETRIC MEAN. A geometrical term meaning 
the square root of the product of two numbers.®^ 

GEOBGE-NOBLE. An English gold coin, worth 
six shillings, eight pence.® 5 

GEORGIA. The name of one of the original thir¬ 
teen states of the United States of America.®® 


TBl N.<3.—^Holmes v. Carolina Cent 
R. Co., 94 N.C. SIS. 323. 

79. Black sub verbo Hindu. 

80. N.Y.—In re Kiltz's Will, 211 N. 
T.S. 450, 461, 126 Mlsc. 479. 

81. N.Y.—Baldwin v. Van Deusen, 
37 N.Y. 487, 492. 

Pbxase oonstraed 

‘‘Genuine, and regularly issued,** as 
meaning that securities are not sub¬ 
ject to any defense found^'d on a 
want of legal form in the signature 
or seals.—Smeltzer v. White, Iowa, 
92 U.S. 390, 392, 23 L.Bd. 508. 

82. Cal.—^Ainsa v. San Francisco 
Mercantile Trust Co., 163 P. 898, 
901, 174 CaL 504. 

Mo.—^Dow V. Spenny, 29 Mo. 386, 890. 
88. N.Y.—In re Baitz*s Will, 2ll N. 
Y.S. 450, 481, 125 Misc. 475. 

84. Utah.—^Law v. Smith, 98 P. 300, 
807, 34 Utah 394. 

85. Standard D. 

86l Cal.—Alnsa v. Mercantile Trust 
Co. of San Francisco, 163 P. 898, 
901, 174 CaL 504—^Moore v. Copp, 51 
P. eSO, 631, 119 Cal. 429. 

Idaho.—Cox V. Northwestern Stage 
Co., 1 Idaho 876, 380. 

MTlLs ‘genniiLeiiLMw’ of an, instm- 
jnmA evidently goes to the Question 
of its having been the act of the 
party just as represented; or, in oth¬ 
er words, that the signature is not 


spurious, and that nothing has been 
added to it or taken away from it 
which would lay the party changing 
the instrument or signing the name 
of the person liable to forgery,**— 
Puritan Mfg. Co. v. Toti, 94 P. 1022, 
1023, 14 N.M. 425. 

Phrase construed 

“Genuineness and due execution of 
an instrument,*' as meaning only that 
the party who appears to have made 
it has attached his signature there¬ 
to knowingly, and caused it to be de¬ 
livered.—-Krug V. Sinclaire, 207 P. 
696, 697, 57 CaJ.App. 563. 

87- Tex.—Smythe v. State, 17 Tex. 

App. 244, 251. 

"Genus genexalisslmum’’ 

As applied to an estate, the phrase 
means that the word “estate** is the 
most general, significant, and opera¬ 
tive that can be used, embracing 
every degree and species of interest, 
and comprehending both the land and 
inheritance.—^Lambert v. Paine, Va., 
3 Cranch, U.S., 96, 134, 2 l4.Bd. 877. 

88. IlL—Oil V. Rowley, 69 IlL 469, 
471. 

Tex.—Smsrthe v. Stats, 17 Tex.App. 
244, 251. 

89. Black Ii.D. 

9a Black L.D. 

91. U.S.—In re California Perfume 
Co., Oust. & Pat.App., 56 P.2d 886, 
886 . 


92. Phrases construed 

(1) *‘Greographical center.** 

Nev,—State v. Martin, 106 P. 818, 322, 
32 Nev. 197. 

Tex.—Whitaker v. Dillard, 16 S.W. 
1084, 1086, 81 Tex. 359, 363. 

(2) “Geographical facts** as subject 
of judicial notice see Bvidence §§ 32, 
33. 

(3) “Geographical limits of states 
of the Union and the District of Co¬ 
lumbia.**—U. S. v. Hirach, D.C.N.T., 
254 F. 109, 112. 

(4) “Geographical names’* see the 
CJ.S. title Trade-Marks. Trade- 
Names, and Unfair Competition § 43, 
also 63 C.J. p 356 note 63-p 357 note 
66 . 

93- U.S.—^In re California Perfume 
Co.. Oust. & Pat.App., 56 F.2d 885, 
886 . 

94. Ark.—Shaw v. Adkins, 153 S.W. 
2d 415, 420, 202 Ark. 856. 

96. Black LuD. 

9a Bouvier Ia.D. 

Histozioal 

Georgia was so called after George 
II, under whose reign it was colon¬ 
ized. Its first charter was granted in 
1732, and limited to expire in 1753; 
during this period it was governed by 
trustees. Its charter was surrendered 
to the crown in 1751, and the surren¬ 
der accepted in 1752; thereafter It 
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G-BBEOHTSBODE. In old New York law, a court 
messenger or constable.^7 

0EBEFA. In Saxon law, greve, reve, or reeve; a 
ministerial officer of high antiquity in England, 
corresponding to the grave or graf of the early con¬ 
tinental nations.®^ 

Q>EB£NS. Latin, bearing.^^ 

0EEMAN. In its national sense, of or pertaining 
to Germany or its inhabitants.^ 

In another sense related to ^%ermane,^^ hereafter 
defined, whole, full, or own, with respect to relation¬ 
ship or descent;2 sprung from the same father and 
mother or from brothers or sisters always placed 
after its noun, as in “cousins german” see 21 C.J.S. 
p 863 note 3. 

GEESiANE. literally the word means “near akin,” 
and is applicable to relationships of persons, but it 
is used extensively also as to inanimate things in a 
metaphorical sense, embodying the idea of a com¬ 
mon tie, close alliance, or general relevancy.^ It 
has been defined as meaning akin;^ alike,® closely 


allied,7 iu close relationship, appropriate, pertinent, 
relevant;® near akin;® pertaining to, or related to.^® 
In a particular connection, the word has been de¬ 
fined as meaning a rational and a reasonable rela¬ 
tion or fitness to a i^urpose or the subject matter of 
pai’ticular legislation, and, in classification, based 
on a real and substantial difference. 

The requirement that the subject matter of ac¬ 
tions, amendments, pleadings, statutes, or the like 
be “germane” is treated, inter alia, in such C.J.S. ti¬ 
tles as Equity §§ 424 note 23, 425 a note 41; Plead¬ 
ing § 2d0, also 49 C.J. p 507 note 85-p 519 note 12; 
Set-off and Counterclaim § 38, also 57 C.J. p 413 
note 65“P 417 note 2; and Statutes § 218, also 59 
C.J. p 800 note 54-p 802 note 63. 

Phrases emplo 3 dng the word are set out in the 
note.i2 

GEEMANUS. Latin, descended of the same stock, 
or from the same couple of ancestors; hence of the 
whole or full blood.^® 

GEBMEN TEBB.£. Latin, a sprout of the earth; 
hence a young tree is so called.^^ 


was a royal province. A state con¬ 
stitution was adopted in 1777, a sec¬ 
ond in 1789, and a third in 1798, 
which remained in force until the 
Civil War, It seceded in 1861 and 
was readmitted to the Union in 1870. 
Its present constitution was adopted 
in 1877 and amended in 1898.—^Bou- 
vier LuD. 

07. Black lUD, 

98. Black Ii.I>. 

90. Black Li.D. 

Qexens datum 

Literally ‘‘bearing: date.**—^Black L. 

D. 

1. Webster New Int-D. 

Oexman eduoatioii 

An education acquired through the 
medium of the German langruage.— 
Powell V. Board of Education, 97 Ill 
375, 380, 37 Am.R. 123. 

2. Black LuD. 

3. Century D. 

4. Del.—^Kennedy v. Truss, Super., 
13 A2d 431, 435. 

"Xt is 02 ily applicable to persons 
who are united to each other by the 
common tie of blood or marriage. 
When applied to inanimate things, it 
is, of course, used in a metaphorical 
sense, but still the idea of a com¬ 
mon tie is always present. Thus, 
when properly applied to a legisla¬ 
tive provision, the common tie is 
found in the tendency of the provi¬ 
sion to promote the object and pur¬ 
pose of the act to which it belongs. 
Any provision not having this ten¬ 


dency, which introduces a new sub¬ 
ject-matter into the act,” is not ger¬ 
mane to it.—Sutter v. People's Gas 
Light & Coke Co., 120 N.B. 562. 566, 
284 Ill. 634—Dolese v. Pierce, 16 N. 
E. 218, 220, 124 Ill. 140. 

5. Ill.—Campe v. Cermak, 161 N.E, 
761, 764, 330 Ill, 463. 

N.J.—Fodor V. Kunie, 112 A. 698, 600, 
92 N.J.Eq. 301. 

e. Neb.—Wayne County v. Steele, 
237 N.W. 288, 290. 121 Neb. 438, 
quoting Corpus Juris—State v. Ma¬ 
jors, 123 N.W. 429, 86 Neb. 375. 

28 C.J. p 614 note 4. 

7. Colo.—^Dahlln v. City and County 
of Denver, 48 P.2d 1013, 97 Colo. 
239—^Roark v. People, 244 P. 909, 
910, 79 Colo. 181. 

IlL—Campe v. Cermak, 161 N.R 761, 
764, 330 IlL 463—^People ex reL 
Wieboldt Stores v. City of Chica¬ 
go. 7 N.E.2d 82, 85, 289 IlLApp. 
276. 

Neb.—Wayne County v. Steele, 237 N. 
W. 288, 290, 121 Neb. 438, quoting 
Corpus Juris. 

N.J.—^Podor V. Kunie, 112 A. 598, 
600, 92 N.J.Eq. 301. 

28 O.J. p 614 note 5. 

8. Colo.—^Dahlin v. City and County 
of Denver, 48 P.2d 1013, 97 Colo. 
239—^Roark v. People, 244 P. 909, 
910, 79 Colo. 181. 

Mont.—State ex rel. Riley v. Dis¬ 
trict Court of Second Judicial Dish 
in and for Silver Bow County, 64 P. 
2d 116, 119, 108 Mont 676—State 
V. Driscoll, 54 P.2d 671. 678, 101 
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Mont. 348—State ex rel. Normlle v. 
Cooney, 47 P.2d 637, 644, 100 Mont 
891—State ex rel. Nagle v. Leader 
Co., 37 P.2d 561, 563, 97 Mont 586 
—^Hale V. Belgrade Co., 240 P. 371, 
373, 74 Mont 308. 

Neb.—^Wayne County v. Steele. 237 
N.W. 288, 290, 121 Neb. 438. 

<^Tho8e things ars grenuane which 
are allied, relative, or appropriate.”— 
Commonwealth v. Dodson, 11 S.E.2d 
120, 131, 176 Va. 281. 

9. Neb.—Wayne County v. Steele, 
237 N.W. 288, 290, 121 Neb, 438. 

1(X Neb.—^Wayne County v. Steele, 
237 N.W. 288. 290, 121 Neb. 438. 
quoting Corpus Juris—State v. 
Majors, 123 N.W. 429, 431, 85 Neb. 
376,^ 379. 

IL U.S.—^Zalatuka v. Metropolitan 
Life Ins, Co., D.C.Wis., 14 F.Supp. 
440, 443. 

12. Phrases coxtstmed 

(1) ‘‘Germane proposition” is one 
which is relevant to the assignment 
upon which it is based.—Texas Em¬ 
ployers Ins. Ass'n v. Wright, Tex,Civ. 
App., 118 S.W.2d 433, 436. See also 
Appeal and Error § 1323 note 69. 

(2) ‘‘Germane to a discussion.”— 
National Labor Relations Board v. 
George P. Pilling & Son Co., C.C.A., 
119 F.2d 32, 38. 

(3) '‘Germane to the offlca”—State 
ex rel. Wright v. Gossett, 113 P.2d 
416, 420, 62 Idaho 521. 

13. Black L.D. 

14b Black L.D. 
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G£E]!£IOID£. A suhatance that kills genns.^s Hot 
eqiiivalent to ‘‘antiseptic” see 3 C.J.S. p 1397 note 
49. 

G££rMINATION. The act, process, or result of 
germinating; the evolution of a germ or seed; the 
formation of an embryo from an ovum.^® While 
“viable” may have the same meaning as “germina¬ 
tion,” some statutes regulating the sale of seeds 
have been construed to require the use of “germina¬ 
tion” on labels,!*^ 

G£EONTOOOMI. In the civil law, officers appoint¬ 
ed to manage hospitals for the aged poor.^^ 

G£BiONTOCOMltJ^M. In the civil law, an institu¬ 
tion or hospital for taking care of the old.^^ 

GEEEYMANDEE. As a noun, the unsavory but 
expressive name for a method of creating civil di¬ 
visions of the state for improper purposes.2<> 

As a verb, to alter the election districts so that 
they are unfairly arranged for the benefit of a par¬ 
ticular party or candidate.^i 

G£ESU!BiARIUS. In old English law, finable, liable 
to be amerced at the discretion of the lord of a 
manor.^^ 

G£ESnM£. In old English law, expense, reward, 
compensation, or wealth; also a fine or compensa¬ 
tion for an offense.^® 


G£SCHM£IDIGK£IT. A German word translat¬ 
ed as meaning flexibility, malleability, suppleness, 

tractability.24 

G£ST. In Saxon law, a guest, a name given to a 
stranger on the second night of his entertainment 

in another's house.25 

GESTATION and XJT£RO-G£STATION. The act 
or condition of carrying young in the womb from 
conception to delivery the carrying, or period of 
carrying, of young, normally in the uterus, from con¬ 
ception to delivery; pregnancyand, in medical 
jurisprudence, the time during which a female, who 
has conceived, carries the embryo or foetus in her 
uterus ;28 the period of time in which a woman car¬ 
ries a foetus in her womb, from conception to 
birth.29 In determining ownership of the offspring 
of live stock, it has been said that the period of ges¬ 
tation of a cow is nine and one-half months, and 
that of a sow about four months.30 For references 
to other specific uses see 28 C.J. p 615 note 11. 

G£STIO. Latin, in the civil law, action, behavior 
or conduct; specifically, management or transac¬ 
tion.^^ 

G£STI6N DE NEGOOIOS AJENOS. In Spanish 
law, the management of another's business, espe¬ 
cially when done without authorization.^^ Under 
the law of quasi contracts, one who undertakes to 
manage the affairs of another must continue until 


within another.—State v. Whitford, I not mean now, nor has it ever meant, 
supra. I that 'length of gestation* is from 270 

to 290 days from the date of concep¬ 
tion to the date of birth of a child.”— 
Dazey v. Dazey, supra. 


15. U.S.—U. S. V. 17 Bottles. Liarge 
Size, and 65 Bottles, Small Size, 
More or Less, of an Article of 
Drugs Labelled in Fart "B. & M.,** 
D.C.Md.. 55 F.2d 264. 266. 

le. Century D. 

Phrase constmed 

"Approximate percentage of germi¬ 
nation*'—Whitehurst v. D. M. Ferry 
& Co., aC.A.Okl.. 276 F. 18. ip. 

17. "G>erm22iation” clearer 

'Manifestly [‘viable*] would not so 
plainly convey the information in¬ 
tended to the ordinary purchaser as 
the word ‘germination,* and as the 
statute uses the latter word, the tag 
or label must also use it.**—White¬ 
hurst V. D. M. Ferry & Co., supra, 
la. Black L.D. 

19. Black L.D. 

aa Wis.—state v. Whitford, 11 N.W. 

424, 427, 54 WIs. 150. 

School dlstrlots 

The term has been used to charac¬ 
terize the creation of school districts, 
so that children of certain religious 
beliefs or of the same nationality 
should be brought within one dis¬ 
trict, and those of a different nation¬ 
ality or different religion brought 


21. English L.D. 

22. Black L.D. 

23. Black L.D. 

24. U.S.- 7 -In re Nelson, Oust. & Pat. 
App., 82 P.2d 414, 415. 

25. Black L.D. 

26. Century D. 

27. Webster New IntD. 

28; Black L.D. 

29. Cal,—^Dazey v, Dazey. 122 P.2d 
808, 309, 60 Cal.App.2d 15. 

^Period of gestation" 

"Here we have an apparent mis¬ 
nomer. ... As used In all medi¬ 
cal authorities this phrase does not 
mean the actual number of days from 
conception to birth. One cannot take 
the date of birth as a starting point 
and count backwards so many days 
and say that a child was conceived 
on any particular date, even within 
limitations of as much as sixty days. 
The average period of gestation 
which the medical term connotes is 
from 270 to 290 days ffom the last 
menstrual period of the mother. As 
a medico-legal term this phrase does 
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30. Iowa.—^Thorpe v. Cowles, 7 N.W. 

677. 678, 55 Iowa 408. 

3L Black L.D. 

ZTegotiLozum gestio 

In Roman law, the doing of an¬ 
other's business; an interference in 
the affairs of another in his absence, 
from benevolence or friendship, and 
without authority.—^Black L.D. 
Oestio pro hesrede 

Behavior as heir; this expression 
was used fn the Roman law, and 
adopted in the civil law and Scotch 
law, to denote conduct on the part 
of a person appointed heir to a de¬ 
ceased person, or otherwise entitled 
to succeed as heir, which indicates an 
Intention to enter upon the inherit¬ 
ance, and to hold himself out as heir 
to creditors of the deceased.—^Black 
L.D. 

32. Escriche Diccionario. 

Xfe is also called "administracidn do 
bienes ajenos sin drden del dueflo*’ 
[admiziistration, or management, of 
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the enterprise and its incidents are terminated or 
notify the owner to take charge; and, while so en¬ 
gaged, he must act with all the diligence of a good 
father of a family and for injuries resulting from 
his fault or negligence he is answerable to, and must 
indemnify, the owner. Such manager is also liable 
for undertaking risky transactions or for favoring 
his own interests to the prejudice of the owner; and 
he is likewise liable for the acts of one to whom he 
delegates, or with whom he shares, the management, 
although the latter is also individually liable. Rat¬ 
ification by the owner has the same effect as express 
authorization, but even without express ratification 
the owner who accepts the benefits of such admin¬ 
istration becomes liable for obligations contracted 
therefor and may be required to indemnify the man¬ 
ager for necessary expenses and losses.^3 

GESTOB. In the civil law, one who acts for an¬ 
other, or transacts another's business.^^ 

GESTU ET FAMA. An ancient and obsolete writ 
resorted to when a personas good behavior was im- 
peached.5® 

GESTX7M. Latin, in Roman law, a deed or act, a 
thing done.s® Compared with ^^factum’^ see 35 C.J. 
S. p 478 note 7. 

GET. As a noon, a bill of divorce among the 

Jews.57 


As a verb, in its common and ordinary sense, to 
procure, to obtainto exert on or with regard to; 
effect movement of or about towin;4<> and when 
used with relation to the distribution of land or 
other property it means to have, or to take title in¬ 
dividually or in severalty.41 It may also mean to 
seize by force, where the context will justify the 
meaning.4^ 

In a vulgar sense, to get square with, to become 
on even terms with, to repay for a benefit or an in¬ 
jury; to get the better of, to obtain an advantage 
over, whether fairly or unfairly.^ 3 

The past participle ^^otten” has been distin¬ 
guished from “found” see 36 C.J.S. p 766 note 61. 

Phrases employing the word are set out in the 
note.44 Other phrases as to which more recent ad¬ 
judications have not been found see 28 C.J. p 615 
note 27-p 616 note 35. 

GEVnjiOTTBIS. In old Scotch law, gaolers.^® 

GEWINEEA In Saxon law, the ancient conven¬ 
tion of the people to decide a cause.^® 

GEWITNESSA In Saxon and old English law, the 

giving of evidence.^7 

GEWBITE. In Saxon law, deeds or charters, writ- 

ings.^8 


the STOods of another without the ex^* 
press command of the owner] and 
corresponds to the “negotiorum gres- 
tio'* of the Homans.—^Escriche Dlc- 
cionario. 

33. Escriche Diccionario, citlngr 
Spanish Civ.Code arts. 1S88—1893. 
Similar rules applied in the Philip¬ 
pines 

Philippine.—Smith v. Lopez, 5 Philip¬ 
pine 78, 81. Compare Hermanos v. 
Orense, 28 Philippine 671, 677. 

34. Black L.D. 

‘Veffotiomm gestor” 

In the civil law, one who takes on 
himself the management of the af¬ 
fairs of another as a friend, not for 
his own benefit and advantage and 
not against the will, but solely in the 
interest of, another, although with¬ 
out authority.—Webre v. Graugnard, 
138 So. 433, 436, 178 La. 663. 
distinguished from executor de son 
tort see Executors and Administra¬ 
tors $ 1064. 

35. Black L.D. 

36- Black L.D. 

37. N.T.—Shilman v. Shllman, 174 
N.T.S. 386, 386, 106 Misc. 461. 
Ohio.—^Machransky v. Machransky, 
166 N.E. 423, 424, 81 Ohio App. 482. 


Porm and prooednre 

**Like the ketuba or marriage con¬ 
tract, this document is drawn up in 
the Aramaic language, uniformly 
worded and carefully written by a 
proper scribe. The orthodox form 
must contain twelve full and equal 
lines (neither more nor less) to agree 
with the numerical value in Hebrew, 
of the letters G. T. After certain 
preliminary ceremonies and question¬ 
ings by the rabbi, particularly as to 
whether both parties agree to the 
divorce, the husband hands the get 
to his wife in the presence of ten 
witnesses. In the get Is contained 
the date, the names and surnames of 
husband and wife and of their fa¬ 
thers, and also the name of the city 
and its location (whether near a riv¬ 
er or sea). After the first lines, con¬ 
taining the date, it runs; T, N, son of 
N, of the City of N, situated on the 
river N, set thee free, my wife N, 
daughter of N, of the city of N, etc. 
Thou art set free and art at liberty 
to marry any man whom thou mayst 
choose. This document from me is a 
letter of divorcement and liberty ac¬ 
cording to the law of Moses and Is¬ 
rael.’ ”—Shllman v. Shllman, 174 N. 
Y.S. 386, 386, 106 Misc. 461, 462. 
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3S, Pa.—McClurg v. Ross, 5 Binn. 
218, 222. 

39. Century D. 

40. Eng.—Ramsden v. Yeates, 6 Q. 
B.D. 583, 685. 

4L Ark.—^Davls v. Davis, 283 S.W. 
360, 361, 171 Ark. 168. 

42. Pa.—^McClurg v. Ross, 5 Binn. 
218, 222. 

43. Pa,—^In re MacDonald, 168 A. 
621, 523, 110 Pa.Super. 352. 

44. Phrases oonstmed 

(1) *’Get hold of by effort” as bet¬ 
ter definition of to “obtain” than to 
“acquire” see 1 C.J.S. p 918 note 11. 

(2) “Get the home place.”—^Davis 
V. Davis, 288 S.W. 360, 361, 171 Ark. 
168. 

(3) “Getting out a boat,” as equiv¬ 
alent to “bringing out a boat” see 
11 C.J.S. p 1141 note 86. 

(4) “I will get that crowd yet.*'— 
In re MacDonald, 168 A. 621, 623, 
110 Pa.Super. 862. 

45. Black L.D. 

43. Black L.D. 

47. Black L.D. 

48. Black L.D. 
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GHEE. Butter clarified by boiling or heating and 
skimming or straining until it becomes a liquid or 
semisolid oil, capable of being kept for many 
years.^® The term has been compared with '^but- 
ter^^ see 12 C.J.S. p 862 note 95, and has been dis¬ 
tinguished from “lard” and “tallow,”50 

GHOXTL. Among Eastern nations, an imaginary 
evil being who robs graves and feeds upon corpses, 
the hyena of the human race.^l 

GIANT. As a noun, a person of unusual size or of 
extraordinary powers, physical or mental. As an ad¬ 
jective, gigantic; of extraordinary size or force, ac¬ 
tual or relative.®^ 

GIBBET. A gallows; the post on which malefac¬ 
tors are hanged, or on which their bodies axe ex¬ 
posed.^® Distinguished from “gallows” see 37 C.J. 
S. p 1423 note 33. 

GIFT. In its usual technical sense of a transfer of 
property without consideration see Gifts § 1. 

The word is also used with the same, or at least 
a similar, meaning in other connections, particularly 
with reference to the power to make or receive 
gifts, see such C.J.S. titles as Associations § 14 
a (1); Attorney and Client § 129; Banks and Bank¬ 
ing § 662; Colleges and Universities § 12; Corpo¬ 
rations §§ 1041, 1096 b; Counties § 243; Execu¬ 


tors and Administrators § 188; Guardian and Ward 
§ 95, also 28 C.J. p 1158 notes 74-82; Husband and 
Wife §§ 147-159, also 30 CJ. p 696 note 82-p 712 
note 98, gifts between husband and wife generally; 
§ 239, also 30 C.J. p 808 note 97-p 810 note 23, gift 
to wife as constituting her separate estate; and § 
476, also 31 C.J. p 28 note 10-p 29 note 29, gifts to 
spouses as constituting separate or community prop¬ 
erty; Infants §§ 47, 53, also 31 C.J. p 1024 notes 
52-58, p 1033 notes 78-88; Insane Persons § 81, 
also 32 C.J. p 708 notes 41-46; Internal Revenue, 
also 33 C.J. p 301 notes 83, 84; Master and Serv¬ 
ant §§ 96-98, 160, also 39 C,J. p 157 note 64r-p 160 
note 13, p 240 notes 53-55; Municipal Corporations 
§§ 965, 1835, 1870, also 43 C.J. p 1345 note 95-p 
1346 note 1, 44 C.J. p 1109 note 32-p 1110 note 53, 
p 1149 note 98-p 1150 note 20; Parent and Child § 
60, also 46 C p 1319 notes 32-41, p 1320 notes 50, 
66, p 1321 notes 67, 69; Partnership § 154, also 47 
C.J. p 857 notes 36-39; Religious Societies § 50, also 
54 C.J. p 47 notes 22-28; States §§ 107, 134, 137, 
also 59 C.J. p 167 note 53 [a], p 202 note 82-p 206 
note 99, p 206 note 7-p 210 note 41; Taxation §§ 
1097, 1117, also 61 C.J. p 1572 notes 6-7, p 1574 
notes 36, 37, and p 1608 notes 1-5; and Trusts § 
274, also 65 C.J. p 702 notes 25-29. 

As distinguished from other terms see Gifts §§ 
6-8, and § 73. 

Phrases employing the word are listed in the 
note.5^ 


49, TJ.S.—Sahadi v. XJ. S., C.aK,T., 
152 F. 486, 487. 

See also Customs Duties § 38 note 
59. 

50. TJ.S.—Sahadi v. XT. S., supra, 

61. S.C.—^Duncan v. Record Pub. Co., 
143 S.E. 31, 62, 145 S.C. 196. 

52. Century D. 

‘‘CMaat powder” 

A kind of dynamite. 

XJ.S.—Sperry v. Springfield F. & M. 

Ins. Co., C.aColo., 26 P, 234, 235. 
Cal.—^People v. Swaile, 107 P. 134, 
136, 12 Cal.App. 192. 

“CHairt tmibreUas” 

A term applied to many colored, 
fantastically decorated articles im¬ 
ported from Japan and China of huge 
size, the frames of which are cov¬ 
ered with paper.—S. v. China & 
Japan Trading Co., N.T., 71 F. 864, 
865, 18 C.C.A 335. 

68. Black Ii.D. 

“CH-bbet law** 

Lynch law; in particular a custom 
anciently prevailing in the parish of 
Halifax, England, by which the free 
burghers held a summary trial of 
any one accused of petit larceny, and, 
if they found him guilty, ordered him 
to be decapitated.—^Black LuD. 


54. Phrases construed 

(1) “Charitable gift,*' “gift for 
charitable purpose,” “gift for chari- 
itable uses,” or "gift for public char¬ 
itable uses,” and similar phrases de¬ 
scriptive of gifts for educational pur¬ 
poses, or for public or religious uses 
see Charities §S 12-18. 

(2) "Class gift” or "gift to a class” 
see the CJ.S. title 'Wills § 692, also 
69 C.J. p 231 note 60-p 232 note 62. 

(8) "Gift causa mortis,” in general 
see Gifts § 72 et seqt; and as distin¬ 
guished from "legacy” see the C.J.S. 
title Wills § 1125, also 28 CJ- p 
686 notes €9-72. 

(4) "Gift device” or "gift enter¬ 
prise” see the C.J.S. title Lotteries § 
4, also 38 C.J. p 296 note 9-p 298 note 
26. 

(5) "Gift in consideration of mar¬ 
riage,” as subject to restoration on 
divorce, see Divorce § 298 notes 52- 
60. 

<6) "Gift In contemplation of 
death” see the C.J.S. title Taxation § 
1147, also 61 C.J. p 1656 note 26—p 
1659 note 61. 

(7> "Gift in prsesentL”—McCartln 
V. Devine, R.I., 17 A,2d 864, 866. 

(8) "Gift in remainder** see the C 


J.S. title Trusts § 188, also 65 CJ. p 
541 note 41—p 542 note 55. 

(9) **Gift intended to take effect in 
possession and enjoyment after 
death*' see the C.J.S. title Taxation S 
1147, also 61 C.J. p 1659 note 62-p 
1660 note 79. 

(10) "Gift inter vivos,** in general 
see Gifts §§ 3-71, and as distin¬ 
guished from "will*' see the C.J.S. ti¬ 
tle Wills § 147, also 28 C.J. p 624 
note 74-p 625 note 79, and 68 C.J. 
p 622 note 79-p 623 note 85. 

(11) "Gift in trust.”—Schenker v. 
Moodhe, 200 A. 727, 781. 175 Md. 193. 

(12) "Gift of a business” see 12 C. 
J.S. p 797 note 48. 

(13) "Gift of community property” 
see the C.J.S. title Husband and Wife 
S 534, also 31 C.J. p 128 note 68-p 
130 note 98. 

(14) "Gift of deed,” as meaning 
"deed of gift.”—^Brusseau v. Hill, 266 
P. 419, 421, 201 Cal. 226, 66 AL.R. 
157. 

(16) "Gift of Income,” as distin¬ 
guished from annuity see Annuities 
S 1 b (1). 

(16) "Gift of liCLUor” see the CJ.S. 





38 C.J.S. GIFTA AQUJE—GIFTOMAN 

G-IFTA AQU^. The stream of "wrater to a milL^s of a woman in marriage; also the person possessing 

such right, her father, if living, or, if he be dead, 
GIFTOMAN. In Swedish law, the right to dispose the mother.56 


title Intoxicatinfr LiQuors § 240, also 
33 C.X p 593 note 43-p 694 note 49. 

(17) “Gift of personal property 
that goes Into the make-up or pro¬ 
duction of a business.”—In re Frey's 
Will, 277 N.Y.S. 269, 272, 154 Misc. 
421. 

(18) **Glft of property.”—^In re 
Harrison's Estate, 199 A. 153, 156, 
330 Pa. 555. 

(19) “Gift of residue” see the C.J.S. 
title Wills §§ 796—801, also 69 C.J. 
p 413 note 72-p 428 note 37. 

(20) “Gift of support and mainte¬ 
nance” see the CJ.S. title Wills § 
904, also 69 C.J. P 672 notes 97-6. 

(21) “Gift or devise,” as meaning 
from the last ancestor before de¬ 
scent Is cast, and not from some oth¬ 


er ancestor more remote.—Zweigel v. 
Lewis, 281 P. 787, 790, 139 Okl. 171. 

(22) “Gift or donation by the 
state,” as not applicable to a law¬ 
ful exemption from taxation.—^Harkin 
V. Board of Gom'rs of Niobrara Coun¬ 
ty, 222 P. 35, 37, 30 Wyo. 455—State 
V. Snyder, 212 P. 771, 777, 29 W'yo. 
199. 

(23) “Gift or loan of town's credit 
to or in aid of.”—^Union Free School 
List. No. 3 of Town of Rye, West¬ 
chester County, V. Town of Rye, 21 
N.B.2d 681, 686, 280 N.T. 469. 

(24) “Gift over on death” see the 
CJ.S. title Wills §9 719-728, also 69 
C.J. p 299 note 26-p 329 note 77. 

(25) “Gifts of money.”—White v. 


Brinkerhoff, 158 A. 525, 528. 109 N. 
J.Eq. 553. 

(26) “Gift tax'* is not a direct tax 
on property as such and its imposi¬ 
tion does not rest on general owner¬ 
ship, but it is an excise on the use 
made of property on exertion of the 
privilege of transmitting title by gift. 
—Phipps V. Commissioner of Internal 
Revenue. C.C.A.C 0 I 0 ., 91 F.2d 627, 629, 
112 A.L.R. 1441. 

(27) “Immediate gift,” construed 
as something immediately given in 
the sense that the giver completely 
divests himself of the property there¬ 
in at once.—^Horsfall v. Commission¬ 
er of Taxes. 24 Austr.C.L.R. 422, 436. 

55. Black L.D. 

56l Black L.D. 
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This Title includes voluntary transfers of property without consideration, whether executed or to 
take effect on the death of the giver, and acceptance and revocation thereof; nature, requisites, validity, 
incidents, operation, and effect of such transfers; evidence relating thereto; and rights and liabilities 
of parties thereto as between themselves and as to others in general. 

Matters not in tliia Title, treated elsewhere In this work, see DescriptiTia-Word Xnd« 


Analysis 

L DEFINITIONS, NATX7EB, AND GENEEAL OONSIDEEATIONS. §§ 1-2 

IL GIFTS INTER VIVOS, §§ 3-71 

A. In General, §§ 3-9 

B. Form, Requisites, and Essential Elements, §§ 10-44 
C PAETicuiiAR Gifts and Method of Marino, §§ 45-57 

D. Ratification and Revocation, §§ 58-61 

E. Actions, §§ 62-71 

m. GIFTS CAUSA MORTIS, §§ 72-121 

A. In General, §§ 72-74 

B. Form, Requisites, and Validity, §§ 75-97 

C. Particular Gifts and Method of Marino, §§ 98-107 

D. Revocation, §§ 108-113 

E. Actions, §§ 114-121 


Siib-Analysis 

L DEFINITIONS, NATURE, AND GENERAL CONSIDBRATIONS—p 779 
§ 1. Definitions and nature—p 779 
2, Classification—^p 781 

IL GIFTS INTER VTVOS—p 781 

A. In General —781 

§ 3. Definition—^p 781 

4. Distinction between gifts inter vivos and causa mortis—782 

5. Distinction between gifts inter vivos and other transactions—^p 783 

6. -Loan—784 

7. -Sale—^p 785 

8. -Trust—785 

9. What law governs—786 

B. Form, Requisites, and Essential Elements —^p 786 

§ 10. Requisites in general—786 

11. Statutory formalities—788 

12. Parties—789 

13. -Donor—789 

14. -Donee—790 

15. Intent—^p 790 

16. Complete execution—^p 793 

17. Delivery—^p 794 

18. -Necessity—p 794 
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n. G-rPTS INTER VIVOS—Continued 

B. Form, Requisites, and Essential Eusments— Continued 
§ 19. - Sufficiency in general—797 

20. - Surrender of control—p 799 

21. - Actual delivery—p 801 

22. - Constructive or symbolical delivery—p 801 

23. - Where donee resides with donor—^p 803 

24. - Property in possession of donee—p 803 

25. - Delivery to third person—^p 804 

26. - Retention of possession by donor—^p 806 

27. - Time of making delivery—^p 806 

28. - Redelivery to donor—p 806 

29. Acceptance—^p 807 

30. Property subject to gift—p 808 

31. - Choses in action—^p 809 

32. Validity—^ 809 

33. - Amount of gifts—^p 811 

34. - Fraud, duress, and undue influence—p 811 

35. - Mistake or misrepresentation—p 815 

36. Qualified or conditional gifts—^p 815 

37. - Conditions precedent and subsequent—^p 816 

38. - Reservation of proprietary rights—^p 817 

39. - Reservation of power of revocation—p 818 

40. Operation and effect as between parties—^p 818 

41. Time of taking effect—^p 819 

42. - After death of donor—p 821 

43. Operation and effect as against third persons—p 821 

44. - Purchasers and encumbrancers—^p 822 

C- Pabticulab Gifts and Method op Making —^p 822 
§ 45. Choses in action generally—^p 822 

46. Corporate stock—^p 826 

47. Debt due from donee to donor—^p 828 

48. Deposits in bank—^p 830 

49. - Deposit in name of, or in trust for, donee—^p 832 

50. -Deposit in names of donor and donee—p 833 

51. - By delivery of pass book—837 

52. - By delivery of check or certificate of deposit—p 838 

53. Insurance policies—^p 838 

54. Negotiable instruments—^p 840 

55. Donor's own note or check—^p 841 

56. Gift of legacy or distributive share—^p 843 

57. Parol gift of land—^p 843 

D. Ratipioation and Revocation —p 845 

§ 58. Ratification—p 845 

59. Revocation—^p 846 

60. Of imperfect gift—^p 848 

61. - Of conditional gift—^p 849 
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§ 62. In general—^p 851 
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H. GIFTS INTEB VIVOS—Continxied 
E. Actions —Continued 

§ 64. Pleading; issues and proof—^p 852 

65. Presumptions and burden of proof—p 854 

66. Admissibility—^p 866 

67- Weight and sufficiency—^p 869 

68. Trial—p 891 

69. - Questions of law and fact—p 891 

70. -Instructions—^p 893 

71. -Verdict and findings—p 894 

m. GIFTS CAUSA MORTIS—p 895 

A. In General —895 

§ 72, Definition and nature; source of doctrine—^p 895 

73. Gifts causa mortis distinguished from other transactions—896 

74. What law governs—^p 897 

B. Form, Requisites, and VaiiEditt —^p 897 

§ 75. In general—^p 897 

76. Competency of donor—^p 899 

77. Intent—^p 900 

78. Expectation of death—^p 900 

79. Complete execution—p 901 

80. Delivery—^p 901 

81. -Necessity—^p 901 

82. - Sufficiency in general—^p 902 

83. -Constructive or symbolical delivery—^p 903 

84. - Delivery alio intuitu—p 904 

85. -Delivery of written transfer—^p 905 

86. -Delivery to third person—^p 905 

87. -Time for delivery—^p 906 

88. Acceptance—^p 907 

89. Death of donor—^p 907 

90. Property subject to gift—^p 907 

91. -Real estate—^p 908 

92. Validity—p 908 

93. -Amount of gift—^p 909 

94. Qualified or conditional gifts—^p 909 

95. Time when title passes—^p 910 

96. Operation and effect as between parties—^p 910 

97. Operation and effect as against creditors—^p 910 

C Pabticulab Gifts and Method of Making —^p 911 
§ 98, Choses in action generally—^p 911 

99. Bank deposits—^p 912 

100. - By delivery of certificate or receipt—^p 913 

101. -By delivery of pass book—^p 913. 

102. -By delivery of check or draft—^p 914 

103. Bonds or mortgages—^p 914 

104. Corporate stock—^p 915 

105. Debt due from donee to donor—^p 915 

106. Donor^s executory obligation—p 915 

107. Negotiable paper—^p 916 
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m. GIFTS CAUSA MOETIS—Continued 
D. Revocation— p 916 

§ 108. By act of donor—916 

109. By operation of law—^p 917 

110. -By recovery or survival of donor—^p 917 

111. -By death of donee before donor—p 917 

112. -By birth of child—p 917 

113. -By subsequent will—^p 917 


E. Actions— p 918 

§ 114. In general—^p 918 

115. Pleading—^p 918 

116. Presumptions and burden of proof—^p 918 

117. Admissibility—p 919 

118. Weight and sufficiency—^p 920 

119. Questions of law and fact—p 923 

120. Instructions—^p 923 

121. Verdict and findings—^p 924 


§ 1 


L DEFINITIONS, NATURE, AND GENERAL CONSIDERATIONS 


§ 1. Definitions and Nature 

a. Gift 

b. Donor; donee 
a. Gift 

A “gift" Is a voluntary transfer of property by one to 


another without any consideration or compensation. In 
Its larger signification the term applies to either realty 
or personalty. 

A gift is commonly defined as a voluntary trans¬ 
fer of property by one to another, without any con¬ 
sideration or compensation therefor.^ The term is 


1. U.S.—^Detroit Edison Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 131 P.2d 619—Commissioner 
of Internal Revenue v. Montague, 
aC.A., 126 P,2d 948, 961—^Botchford 
v. Commissioner of Internal Reve¬ 
nue, C.C.A., 81 P.2d 914, 916, 110 

A. LuR. 281—Pitch v. Helvering, C. 
aJL, 70 p.2d 583. 685—^Ellerson v. 
Grove, C.C.A.N.C., 44 P.2d 493, 496 
—^Blair v. Rosseter, C.C.A., 38 P.2d 
286, citing Corpus Juris—Noel v. 
Parrott, C.C.A.Va., 15 P.2d 669, 671, 
certiorari denied Parrott v. Noel, 
47 S.Ct. 467, 278 U.S. 764, 71 L.Ed. 
875. 

CaL—^University of Southern Califor¬ 
nia V. Bryson, 283 P. 949, 962, 103 
CaLApp. 89—Jameson v. Shepard- 
son, 257 P. 157, 159, 88 Cal.App. 
596, quoting Corpus Juris—^Ed¬ 
wards V. Guaranty Trust & Savings 
Bank, 192 P. 324, 325, 48 CaLApp. 
787. 

D.C.—Levey v. Helvering, 68 P.2d 401, 
403, 62 App.D.C. 354. 

IlL—^in re Berbecker's Estate, 277 Ill. 
App. 201. 

Ind.—^Michael v. Holland, App., 40 N. 

B. 2d 362. 

Mo.—^Harrelson v. Harrelson, 268 S. 

W. 107, 108, 304 Mo. 260. 

N.T.—^In re Pennsylvania Whiskey 
Distributing Corporation, 11 N.Y. 
S.2d 718, 720, 256 App.Div. 781, af¬ 


firmed Pennsylvania Whiskey Dis¬ 
tributing Corporation v. Buckman, 
26 N,E.2d 804, 282 N.T. 666. 

N.C.—Ex parte Barefoot, 160 S.B. 365, 
201 N.a 393. 

Ohio.—Saba v. Cleveland Trust Co., 
154 N.E. 799, 800, 23 Ohio App. 163. 
Tex.—^Pevehouse v. Lubbock Nat. 
Bank, Civ.App., 79 S.W.2d 1107, 
1108—Brito V. Slack, Civ.App., 25 
S.W.2d 881, 884, citing Corpus Ju- 
rls—Ward v. Jones, Civ.App., 293 
S.W. 604, 606, citing Corpus Juris. 
28 C.J. p 620 note 1. 

'Charitable gift” defined see Chari¬ 
ties S 1 b. 

"Gift causa mortis” defined see In¬ 
fra § 72. 

"Gift inter vivos” defined see infra 
5 3. 

Term "gift” as applied to creation of 
estate tail see 18 C.J. p 152 note 
92. 

Other defluitious 

(1) A voluntary and gratuitous 
transfer of property by one to an¬ 
other. 

IlL—In re Meyer's Estate, 46 N.E.2d 
496, 498, 317 IlLApp. 96. 

Okl.—^U. S. Fidelity & Guaranty Co. 
V. State ex rel. Shull, 36 P.2d 47, 
49, 169 OkL 69. 

28 C.J. p 620 note 1 [a] (1). 

(2) A voluntary, immediate, and 
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absolute transfer of property without 
consideration. 

Pa.—^In re Bartholme's Estate, 20 

Erie Co. 262. 

Wash.—^Andrews v. Andrews, 199 P. 

981, 984, 116 Wash. 513, quoting 

Bouvier L.D. 

(3) "A parting by the owner with 
his property without pecuniary con¬ 
sideration.”—^ECays’ Adm’rs v. Pat¬ 
rick, 99 S.W.2d 805, 809, 266 Ky. 713 
—Combs V. Roark's Adm'r, 299 S.W. 
676, 678, 221 Ky. 679. 

(4) “The act by which the owner 
of a thing voluntarily transfers the 
title and possession of the same from 
himself to another person, without 
any consideration.”—Seymour v. Sey¬ 
mour, 61 N.Y.S. 130, 131, 28 App.Div. 
495, quoting Bouvier L.D. 

(5) ”A voluntary conveyance or 
transfer of property; that is, one not 
founded on the consideration of mon¬ 
ey or love.”—^Andrews v. Andrews, 
199 P. 981, 984, 116 Wash. 613, quot¬ 
ing Bouvier L.D. 

(6) “A voluntary conveyance of 
land, or transfer of goods, from one 
person to another, made gratuitous¬ 
ly, and not upon any consideration of 
blood or money.”—Starks v. Lincoln, 
291 S.W. 132, 134, 316 Mo. 483. quot¬ 
ing 2 Blackstone Comm, p 440. 
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also used to designate that which is given any¬ 
thing given or bestowed any piece of property 
which is voluntarily transferred by one person to 
another without compensation or consideration.^ A 
gift is a gratuity,5 and an act of generosity,® and 
not only does not require a consideration,*^ but there 


can be none; if there is a consideration for the 
transaction it is not a g^ift.® A gift is dependent 
on no agreement,^ but on the voluntary act of the 
donor only.^® 

Personalty or realty. The word “gift” has been 
said to apply ordinarily to personal property only,li 


(7) A grift, whether it is a direct 
one or an indirect one througrh the 
instrumentality of a trust, is the 
transfer of property with donative 
Intent.—Hheinstrom v. Commission¬ 
er of Internal Revenue, C.C.A, 106 F. 
2d 642, 646, 124 A.L..R. 861—Welch 
V. Davidson, C.C.A.Mass., 102 F.2d 
100, 102, afflrmingr, D.C., Davidson v. 
Welch, 22 F.Supp. 726. 

(8) Other definitions see 28 C.X 
p 620 note 1 [a], [b]. 

Sxeouted intentioa 

(1> A grift is more than an inten¬ 
tion to ?ive; it is an Intention ex¬ 
ecuted.—^In re Bartholme's Estate, 20 
Erie Co., Pa.. 262. 

(2) Effect of mere intention to 
make grift see infra S 16. 

Beneiit gfnerally 

**In a broad sense a benefit done 
another without legral obligration is a 
grift.”—Slmpklnson v. Commissioner 
of Internal Revenue, C.C.A., 89 F.2d 
397, 898, reversed on other grrounds 
93 F.2d 1015. 

"An alternative gift is one which is 
to take effect only in the event of the 
failure of a prior gift.”—In re Mac¬ 
Intyre's Estate, 300 N.T.S. 173, 177, 
164 Mlsc. 895. 

Maanal gift 

(1) A grlving of movable effects ac¬ 
companied by a real delivery which 
does not require any formality.— 
Bouvier L.D. 

(2) A ^manual grift,” which is de¬ 
fined by the code as a grlvlng of cor¬ 
poreal, movable effects accompanied 
by real delivery, may be free, oner¬ 
ous, or remunerative, and, when the 
donor makes such a gift omnium 
bonorum on condition that the dona¬ 
tion shall maintain him for the rest 
of his life, it will be dealt with as 
an onerous donation and not as a 
commutative contract.—^Ackerman v. 
l4amer, 40 So. 581, 587, 116 Da. 101. 

"The form of the transfer . . . 

is not necessarily conclusive.”—^Brito 

V. Slack, Tex.Civ.App., 25 S.W.2d 881, 
884. 

aratnitoiis use of chattel 

Where chattel Is delivered to a 
party for his gratuitous use with au¬ 
thority to consume a part thereof by 
such use and return the remainder, 
there is a gift of part consumed.— 
Ruth V. Hutchinson Gas Co., 296 N. 

W. 186, 209 Minn. 248. 

S. HL—^Moore v. Moore, 287 IlLApp. 

190. 

"Fopnlaxly spealdag, the thing giv¬ 


en la called a gift.”—Pllkington v. 
Wheat, 61 S.W,2d 42, 44, 330 Mo. 
767, transferred, see, App., 35 S.W.2d 
666 . 

3. Ill.—Moore v. Moore, 237 IlLApp. 
190. 

Iowa.—Kirchner v. Lenz, 87 N.W. 497, 
114 Iowa 627, 630. 

4. Iowa.—^Kirchner v. Denz, supra. 
Mo.—^Harrelson v. Harrelson, 263 S. 

W. 107. 108. 304 Mo. 260. 

'IBoth In law and in the common 
acceptance of the meaning of the 
word, a gift is something voluntari¬ 
ly transferred from one to another 
without consideration.”—Seeberg v. 
Seeberg, 50 P.2d 450, 9 Cal.App.2d 
450. 

5. XJ.S.—Commissioner of Internal 
Revenue v. Montague, C.C.A., 126 
P.2d 948. 

Ill.—^Moore v. Moore, 237 IlLApp. 190, 
194. 

Md.—^Parkinson v. State, 14 Md. 184, 
74 AimD. 522. 

Tex.—Janes v. Gulf Production Co., 
Clv.App., 16 S.W.2d 1102, 1104, 

quoting Corpus Juris. 

28 C.J. p 620 notes 1 [aj (1), [b] (2), 

5. 

6. Colo.—^People v. Lindsey, 283 P. 
539, 86 Colo. 458. 

28 C.J. p 620 note 1 [bj (2). 

7. U.S,—Commissioner of Interna) 
Revenue v. Montague, C.C.A., 126 
P.2d 948—Copland v. Commissioner 
of Internal Revenue. C.C.A,, 41 F.2d 
501. 

Ind.—Boss V. Watkins, 141 N.E. 477, 
80 Ind.App. 487. 

Iowa.—Stonewall v. Danielson, 217 
H.W. 456. 204 Iowa 1367. 

Pa.—^In re Diskin's Estate, 161 A. 
893, 105 Pa.Super. 619—^Hafer v. 
McKelvey, 23 Pa.Super. 202. 

Tex,—^Janes v. Gulf Production Co., 
Civ.App., 16 S.W.2d 1102, 1104, 

quoting Corpus Juris. 

28 C.J. p 620 note 6. 

Executed gift 

”No consideration is necessary to 
support an executed gift”—^Reed v. 
Knudson, 15 P.2d 347, 849, 80 Utah 
428. 

80 U.S.—Commissioner of Internal 
Revenue v. Montague, C.C.A.^ 126 
F.2d 948—Fifth Street Bldg. v. 
Commissioner of Internal Revenue, 
C.C.A., 77 P.2d 606, 608, citing 

Corpus Juris —Copland v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
41 F.2d 601. 

Ala.—Smith v. Eshelman, 180 So. 818, 
235 Ala. 688. 
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Cal.—^Ingram v. Colgan, 38 P. 315, 
106 Cal. 113, 46 Am.S.R. 221, 28 
L.R.A. 187, affirmed 39 P. 437. 106 
Cal. 118, 46 Am.S.R. 221, 28 L.R.A. 
187. 

Colo.—People v. Lindsey, 283 P. 639, 
86 Colo. 458. 

flL—^In re Meyer's Estate, 46 N.E.2d 
495, 317 IlLApp. 96. 

Pa.—Scmnlon Axle & Spring Co. v. 
Scranton Board of Trade, 146 A. 
139, 297 Pa. 26. 

Tex—Janes v. Gulf Production Co., 
Civ.App., 16 S.W.2d 1102, 1104, 

quoting Corpus Juris. 

28 C.J. p 620 notes 7, 8. 

"X6 is an essential characteristic 
of a grift that it be a transfer with¬ 
out consideration.”—Botch ford v. 
Commissioner of Internal Revenue, C. 
C.A., 81 P.2d 914, 916, 110 A.L.R. 
281—Schumacher v. U. S.. Ct.CL, 56 
F.2d 1007, 1011, citing Comus Juris 
—^Noel V. Parrott, C.C.A.Va., 15 F. 
2d 669, 671, citing Corpus juris, and 
certiorari denied Parrott v. Noel, 47 
S.Ct 467, 273 U.S. 764, 71 L.Bd. 876 
—^Fleming v. Carleton Screw Prod¬ 
ucts Co., D.C.Minn., 37 F.Supp. 764, 
758. 

Gift and "onerous consideration’* 
are antitheses and cannot coexist.— 
John Hancock Mut. Life Ins. Co. v. 
Bennett, 128 S.W.2d 791, 797, 133 Tex. 
460, reversing, Civ.App., 106 S.W.2d 
822—Kearse v. Kearse, Tex.Com.App., 
276 S.W. 690, 693, affirming, Civ.App., 
262 S.W. 561—Janes v. Gulf Produc¬ 
tion Co., Tex.Civ.App., 15 S.W.2d 1102, 
1104. 

BOlief from obligrations 

Agreement under which defendant 
undertook to relieve plaintiff from 
obligations which she had assumed 
under contract to purchase land and 
plaintiff assigned interest under sale 
contract held not to constitute gift. 
—Jameson v. Shepardson, 267 P. 167, 
88 Cal.App. 596. 

Discharge of moral obligratiou 

What is done or given in satisfac¬ 
tion of a moral obligation is not a 
gift.—Jones v. Loughman, 288 N.Y. 
S. 44, 247 App.Div. 416—28 C.J. P 
620 note 8 [b]. 

9. N.T.—^Pickslay v. Starr, 44 N.E. 
163, 149 N.T. 432, 62 Am.S.R. 740, 
82 L.R.A. 703. 

28 C.J. p 621 note 9. 

10, Mo.—^Hendrix v. Coming, 214 S. 
W. 263, 201 Mo.App. 655. 

28 C.J. p 621 note 10. 

IL Ind.—^Rountree v. Pursel, 39 N. 
E. 747, 11 Ind.App. 622. 
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and some definitions have referred to the voluntary 
transfer of a chattel but, in its larger signifi¬ 
cation, the term applies to either realty or person¬ 
alty.^^ 

As contract. On account of the want of consid¬ 
eration, a gift does not come within the legal defi¬ 
nition of a contract,and, as appears infra § 16, 
while still unexecuted confers no rights on the 
donee. Nevertheless, every perfected gift may be 
regarded as an executed contract, founded on the 
consent of the parties and, where no rights of 
creditors intervene to affect its validity, such a 
transaction stands on the same footing as contracts 
founded on a valuable consideration.!® 

The expression '^give^^ does not necessarily imply 
a gift, since it is often used in the sense of '‘exe- 

cute.”i7 


b. Donor; Donee 

A donor is one who makes a gift; a donee is one who 
takes without valuable consideration. 

A donor is one who makes a gift.!® 

A donee is one who takes without valuable con¬ 
sideration.!® 

§ 2. Classification 

Gifts have been classified as gifts inter vivos and 
gifts causa mortis, and also into the following kinds; 
absolute to the donee, to one for delivery to another, to 
one as trustee, inter vivos, and causa mortisu 

According to Chancellor Kent, 2 Kent Comm 14th 
ed p 711, there are two kinds of gifts: gifts simply 
so-called, or gifts inter vivos, and gifts causa mor¬ 
tis, or those made in apprehension of death.^® Grifts 
have been said, however, to be of five kinds: ab¬ 
solute to the donee, to one for delivery to another, 
to one as a trustee, inter vivos, and causa mortis,-^ 


n. GIFTS INTER VIVOS 


A. IN GENERAL 


§ 3. Definition 

A gift inter vivos is a gift between the living; It 
operates, if at all, in the donor’s lifetime, immediately 
and irrevocably. 

A gift inter vivos, as its name imports, is a gift22 
or donation^® between the living. It is a contract 
which takes place by the mutual consent of the giv- | 


er, who divests himself of the thing given in order 
to transmit the title of it to the donee gratuitously, 
and the donee, who accepts and acquires the legal 
title to it; it operates, if at all, in the donor's life¬ 
time, immediately and irrevocably, and is a gift ex¬ 
ecuted, no further act of parties, no contingency of 
death or otherwise, being needed to gpve it effect.®^ 


IS. Pa.—In re Cooper, 106 A. 98, 
263 Pa. 37. 46. 

28 C.J. P 620 note 1 ia.J (3). 

urnder California dv.Code § 1147, 
“a ffift Is a voluntary transfer, with¬ 
out consideration, of personal prop¬ 
erty.”—Edwards v. Guaranty Trust 
^ Savin^rs Bank, 192 P. 324. 325, 48 
CaLApp. 787—28 C.J. p 620 note 1 [b] 
( 1 ). 

18. Ind.—^Rountree v. Pursel, 39 N.B. 

747. 11 Ind.App. 622. 

Parol grift of land see infra § 57. 
Property subject to grift see infra S$ 

. 30. 31. 

14i Idaho.—Wilson v. Faokrell, 34 P. 
2d 409, 412, 54 Idaho 516, quoting; 
Corpus Juris. 

15. Idaho.—Wilson v. Packrell, su¬ 
pra^ quoting; Corpus Juris. 

N.Y.—In re Biddy's Es'tate. 234 N.T. 
S. 366. 133 Misc. 795, reversed on 
other grrounds 239 N.Y.S. 5, 228 
App.Div. 66. affirmed 173 N.E. 879, 
254 N.Y. 690, 

Pa.—^In re Stewart's Estate. 163 A. 
754, 309 Pa. 204—^In re Diskin’s Es¬ 
tate, 161 A. 893. 105 Pa.Super. 619 
—^Hafey v. McKelvey, 23 Pa. Super. 
202—In re Shue's Estate. 52 York 
Lek-Rec. 190. 

28 C.J. p 621 note 14. 

1€l Idaho.—^Wilson v. Packrell. 34 P. 


2d 409, 412, 54 Idaho 515, quoting; 
Corpus Juris. 

Operation and effect as agrainst third 
persons see Infra S§ 43, 44. 

17. S.a—Hydrick v. Hydrlck, 141 
S.E. 156, 142 S.C. 581. 
la Bouvler Ij,D. 

19. N.C.—Worthy v. Caddell. 76 N. 

a 82. 86. 

‘"rmstoe” distinguished 

"One to whom is griven a naked 
power is known in law as a 'donee* 
and not as a 'trustee.' The latter 
word implies an investiture of the 
legral title.”—Dulin v. Moore, 70 S. 
W. 742, 743, 96 Tex. 136. 

20. Mo.—Starks v. Lincoln, 291 S. 
W. 132, 134, 316 Mo. 483. 

Gifts causa mortis see infra $5 72- 

121 . 

Gifts inter vivos see infra $$ 3-71. 

21. R.I.—^Plaherty v. O'Connor, 64 A. 
376, 24 R.L 687. 

S.D.—O'Gorman v. Jolley, 147 N.W. 
78. 34 S.D. 26. 

22. Ark.—Hatcher v. Buford, 29 S. 
W. 641. 60 Ark. 169, 27 Ii.R.A. 607. 

S.a—Lynch v. Lynch, 21 S.B.2d 669, 
672; 201 S.C. 130—Ott v. Ott, 188 
S.E. 789, 792, 182 S.a 135, quoting 
Corpus Juris. 

Tex.—^Ward v. Jones, Cly.App., 293 S. 
W. 604. 
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"Gifts inter vivos, or donatio inter 
vivos, are grifts between the living, 
and are perfected and become abso¬ 
lute during the lifetime of the donor 
and the donee.”—Heal v. Neal, 106 
S.W.2d 595. 194 Ark. 226—Wald v. 
Waid, 66 S.W.2d 1062. 188 Ark. 590 
—Stifft v. W. B. Worthen Co., 3 S.W. 
2d 316, 318, 176 Ark. 585. 

23. Ohio.—Saba v. Cleveland Trust 
Co.. 154 N.E. 799, 23 Ohio App. 
163. 

24. Ala.—Rice v. Blair, 116 So. 414, 
22 Ala.App. 430, citing Corpus Jtu 
zis. 

Ky.—Cochran’s Adm’x v. Cochran, 116 
S.W.2d 376, 383, 273 Ky. 1—Biehl 
V. Blehl's Adm’x, 93 S.W.2d 836, 
837, 263 Ky. 710. 

Or.—Allen v. Hendrick. 206 P. 783, 
104 Or. 202. 

S.C,—Lynch v. Lynch, 21 S.B.2d 569, 
672, 201 S.C. 130—Ott v. Ott, 188 
S.E. 789, 792, 182 S.C. 135, quoting 
Corpus Juris. 

28 C.J. p 622 note 3L 
Time of taking effect see infra §5 41. 
^ 2 . 

Other definitions 

(1) "A voluntary transfer of prop¬ 
erty by the owner to another with¬ 
out any consideration or compensa¬ 
tion as an incentive or motive for 



§4 

§ 4. Distuiction between Gifts Inter Vivos 
and Causa Mortis 

While there are points of resemblance, the vital dis¬ 
tinction between a gift Inter vivos and a gift causa mortis 
is that the former vests an irrevocable title on delivery, 
while the latter is liable to revocation by the donor and 
does not pass an irrevocable title until his death. 

Strictly speakings, all gifts between living persons, 
whether made in expectation of death or not, arc of 
course gfifts inter vivos.^® Gifts inter vivos and 
gifts causa mortis have points of resemblance as 
well as distinguishing features they have been 
said not to differ in their essential elements, with 
some exceptions,^*^ and both are based on the fimda- 
mental right which everyone has of disposing of his 
property as he wills.28 In both classes of gifts it is 
essential that there be a thing in esse as the subject 
matter of the gift,2® and a donative intent,and 
in both the title has been said to be transferred and 
vested in the donee at once;3i further, neither gift 
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is good as against the donor's creditors where there 
is a deficiency of assets,^^ It has also been said 
that the rules governing intention by the donor to 
give and acceptance by the donee,and requiring or 
dispensing with delivery of a writing passing title 
in lieu of delivery of the property,^4 apply alike to 
both classes of gifts. Delivery^® and immediate sur¬ 
render of all dominion and control over the subject 
of the gift^® have been commonly held essential in 
both classes of gifts; but other authority regards 
delivery as one of the constituent elements of a gift 
inter vivos and as merely subserving the purposes of 
evidence in a gift causa mortis,®*^ so that the re¬ 
quirements of delivery are less strict in the latter 
than in the former.®® 

A gift causa mortis differs from a gift inter vivos 
in that it is made in view of expected or impending 
death, as appears infra §§ 75, 78. The vital distinc¬ 
tion then, between a gift inter vivos and a gift 
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the transaction.”—^Pllklngrton v. 
Wheat. 61 S.W.2d 42. 44. 330 Mo. 
737. transferred, see. App.. 36 S.W. 
2d 666. 

(2) “A donation between living 
persons ... an act such that the 
donor divests himself at present, and 
irrevocably. In favor of the donee, 
who accepts It.”—Saba v. Cleveland 
Trust Co.. 164 N.B. 793, 300, 23 Ohio 
App. 168. 

(3) "A completed or executed gift 
which takes effect and is completed 
by actual, constructive or symbolic 
delivery without right of revocation 
with the donee accepting and the 
donor parting with all title or con¬ 
trol over the object of the gift.”— 
Tork^s Ancillary Adm'r v. Bromley, 
161 S.W.2d 28. 32, 286 Ky. 533, citing 
Corpus juris. 

(4) '*The voluntary act of trans¬ 
ferring the right to and the posses¬ 
sion of a chattel whereby one 'person 
renounces and another acquires im¬ 
mediate right and title thereto, and 
whjch cannot be made to take effect 
in the future.”—^Michael v. Holland. 
Ink.At>P.. 40 N.E.2d 362, 364—First & 
Tri-State Nat. Bank & Trust Co. v. 
C^ywood, 176 N.B. 871, 872, 95 Ind. 
App. JS91—Keasner v. Bohne, 129 N.B. 
490. 76 IndLApp. 114. 

<6) . “A gift inter vivos of personal 
property contemplates the gratuitous 
and immediate transfer of the title 
of-the article or subject of the gift 
Ixii: the donor during his lifetime 
(with the intention on his part to 
make the gift), fpo the donee direct 
ofrt. tOH some other iKwrson for his ben¬ 
efit, and on acceptance on behalf of 
the d<miee6”--Warner, y., 177 

N,E 547, cit- 

i^ Corpus Juris. 

Ptjier definitions see 28 .C-J. P 
61^2 ngte 31 .[a]. 


ooxnpletea gift inter vivos is 
a transfer of property made volun¬ 
tarily and without consideration ef¬ 
fective immediately and irrevocably 
on an unconditional delivery, actual 
or symbolical, having regard to the 
circumstances and the nature of the 
property.”—^Plrst Nat. Bank & Trust 
C30. of Fargo v. Green, 262 N.W. 696, 
598, 66 N.D. 160. 

Corpus JUxls statement cited in 
connection with the holding that the 
person asserting a gift “must prove 
all the essential elements by clear, 
direct, positive, express and unam¬ 
biguous evidence.”—^In re Stemeck- 
er's Estate, 287 N.W. 669, 662. 136 
Neb. 813. 

26. Pa.—Nicholas v. Adams. 2 
Whart. 17. 

26. Mo.—^Albright v. Davis. App., 64 
S.W.2d 121. 

Or.—^Allen v, Hendrick, 206 P. 733, 

104 Or. 202. 

27. Neb,—Henley v. Dive Stock Nat. 
Bank, 267 N.W. 244, 127 Neb. 867. 

Pa.—^In re Elliott’s Estate, 173 A. 

880, 113 Pa.Super. 350. 

S.C.—Sharpe v. Sharpe, 90 S.B. 34, 

105 S.C. 459, 3 A.L.K. 891. 

28. Ark.—Carter v. Greenway, 238 
S.W, 66. 162 Ark 839. 

N.T.—Ridden v. Thrall. 26 N.R 627. 
126 N.T. 572, 11 L.R.A. 684, 21 Am. 
S.R. 768. 

29. Ky.—^Dickerson v. Snyder, 272 S. 
W. 884, 209 Ky. 212. 

aa G«u—^Philpot V. Temple Banking 
<>>., 60 S.E. 480, 3 Ga.App. 742. 

S.C.—Sharpe v. Sharpe, 90 S.E. 34, 
. 105 S.C. 459, 3 A.li.R. 691. 

^tent as to: 

Gift causa mortis see inftu §$ 76, 

.a ■ 

Gift inter vivos see infra I ISi 


31. Or.—^Allen v. Hendrick, 206 P. 
733, 104 Or. 202. 

32. N.H.—^Btnery v. Clough, 4 A. 796, 
63 N.H. 552, 56 Am.R 643. 

28 C.J. P 622 note 36. 

Operation and effect of: 

Gift causa mortis as against cred* 
Itors see infra S 97. 

Gift inter vivos as against third 
persons see infra §§ 43, 44. 

33. Ga.—Cannon r. Williams. 22 S. 
E.2d 838. 

3A Ga.—Cannon v. Williams, supra. 

35. Ala.—Smith* t. Eshelmaji, 180 
So. 313, 235 Ala. 688. 

Ark.—Carter v. Greenway, 238 S.W. 
66, 162 Ark. 339. 

Cal.—^Mutual Ben. Life Ins. Co. v. 

Clark, 264 P. 306, 81 CaLApp. 646. 
Ky.—^Dickerson v. Snyder, 272 S.W. 
384, 209 Ky. 212. 

Md.—Schenker v. Moodhe, 200 A. 
727. 176 Md. 193. 

Mo.—Starks v. Lincoln, 291 S.W. 132, 
316 Mo. 483. 

Or.—Deneff v. Hekns, 70 P. 390, 42 
Or. 161. 

28 CJ. p 622 note 34. 

Necessity of delivery as to: 

Gift causa mortis see infra SS 76. 
81. 

Gift inter vivos see infra § 18. 
Complete delivery before donor’s 
death required in both classes.—Rai- 
ley V. Railey, D.CD.C., 30 F.Supp. 
121 . 

36. Ark.—Carter v. Greenway, 238 
S.W. 65. i62 Ark 339. 

Cal.—^Mutual Ben. Life Ins. Co. v. 

Clark, 254 P. 306, 81 CaLApp. 546. 
Ill.—Williams v. Anderson, 5 N.E.2d 
593, 268 RLApp. 149. 

KF. Wyo.—^Be^^vich v. Kruljac, 267 
P. 426, 38 Wyo. 366, 60 AL.R. 1046. 
38. Wyo.—^Begorlch v. Kruljac, su- 
TPira. * 
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will inquire into the facts to see what was intended, 
when under the rules of evidence that can properly 
be done.*^ 

§ 7. -Sale 

A gift is, or Imports, a transfer without consideration, 
while a saie imports a transfer for a consideration; but 
a transfer which would otherwise be a gift is not a sale 
because a consideration which is nominai or triviai, or 
insignificant as compared with the value of the property, 
is expressed. 

A gift is, or imports, a transfer of property gra¬ 
tuitously, without consideration, as distinguished 
from a sale, which ex vi termini imports a transfer 
for a consideration.®* An instrument cannot be 
construed as a gift where it expresses on its face 
a grant made, or a contract to sell, for a valuable 
consideration,®* or where the existence of a val¬ 
uable consideration may be reasonably inferred.^® 

On the other hand, a statement that a transfer is 
for value received will not alter the nature of the 
transaction or take away the character of a gift 
when the transfer is voluntary and absolute,^! or 
where the consideration expressed is nominal or 


§ 8 

trivial,'^* or insignificant as compared with the value 
of the property transferred;*^® and the close family 
relation between the parties may also be a factor in¬ 
dicating a gift rather than a sale,*^^ although it is 
not conclusive.*^® A gift does not become a sale 
merely because the donor hopes to receive something 
for the gfift.*^® 

An act of sale cannot be regfarded as a gift where 
it is evident that such was not the intent.*^^ A trans¬ 
fer without a price fixed and determined by the par¬ 
ties, not binding as a sale, may yet be binding as a 
donation, provided it contains nothing contrary to 
public order and no injury results to others.^* 

§ 8. - Trust 

In the case of a gift inter vivos, the donor must part 
with possession and control and make delivery, while 
In a declaration of trust, or a voluntary trust, the legal 
title may be retained by the donor, or transferred to a 
third person, and only the equitable or beneficial title 
vests in the cestui que trust. 

There is a clearly defined and well recognized dif¬ 
ference between a gift inter vivos and a declara¬ 
tion of trust,and a transaction cannot be both.*® 


67. Md.—^Howard v. Hobbs, supra— 
Koosrle V. Cline, 73 A. 672, 110 Md. 
687, 24 L.R.A..N.S,. 418. 

68- N.T.—^In re Pennsylvania Whis¬ 
key Distributfnsr Corporation. 11 N. 
Y.S.2d 718, 266 App.Div. 781, af¬ 
firmed Pennsylvania Whiskey Dls- 
tHbuting* Corporation v, Bruckman. 
26 N.R2d 804, 282 N.Y. 666. 

Tenn.—State v. Caldwell, 111 S.W. 
2d 377. 380, 21 Tenn.App. 896, cit¬ 
ing: Corpus OTuxls. 

28 C.J. p 623 note 68. 

**Talna1)ie" or "grood” oonsideratioii 
However, it has^ been said that *'a 
sale ex vi termini Imports the trans¬ 
fer of personal property upon a val¬ 
uable consideration, and a grift im¬ 
ports a like transfer grratuitously, or 
upon a merely good consideration.'*— 
Maxwell V. State, 87 So. 266. 140 
Ala. 131—^Amos v. State, 73 Ala. 498, 
601. 

Pxopinq^Bjbty of relatives 
Propinquity, and the comfort af¬ 
forded to an aunt and uncle by the 
society,of,the family of a niece, and. 
the pleasure derived from close 
touch with the niece's children, ;.was 
insufficient legral consideratioi^ to 
sustain an allegred' contract by the' 
aunt and'uncl^ to co!nvey land to the 
niece^ and the transaction was-'4j mere^ 
gift.—Horsfield v. Gedicks,.' 118 A- 



69. Cal.—^Bergrman v. Ombaun, 92 P. 
2d 664, 33 CaLApp.2d 680. 

Mo.—Long V. Long, 121 S.W’.2d 800. 
28 C.J. p 623 note 69. 

Assumption, of burdensome obliga¬ 
tion pf grantor by grantee.—Hospital 
Sc Benevolent Ass'n v. Arkansas Bap¬ 
tist State Convention, 4 S.W.2d 933, 
176 Ark. 946. 

70. Va.—Hansbrough v. Thom, 8 
Leigh 147, 30 Va. 147. 

28 C.J, p J24 note 60. 

71. N.Y.—^Van Deusen v. Rowley, 8 
N.Y. 358, 

28 C.J. p 624 note 61. 

72. TJ.S.—Commissioner of Internal 
Revenue v. Bhrhart, O.C.A.Fla.. 82 
F,2d -388. 

Mo.—^Aldridge v. Aldridge, 101 S.W. 

42, 202 Mo. 666. 

28 C.J. p 624 note 82. 

73- U.S.—Commissioner of lUternal 
Revenue v. Bhrhart. C.C.A.Pla., 82 
P,2d 838. 

La.—^Hearon v. Davis, App., 8 So.2d 
787. 

Test:—^j'ohn HAncock Mut. Life Ins. 
Co. V. Bennett, 128 S.W.2d 791, 133 
Tex. 460, reversing, Civ.App,, 106 
aw.2d 823. . 

28 O.J. p 624 note 63. 

74- . TJ.S.—Commissioner of Internal 

Revenue v. Bhrhart; C.aA.na., 82 
F.2d 338. . ‘ . 

'Tex.-T-Jqhh Hancock: L»tfa ^^e, 

S,W.l2d 791, m 
TSJc: j^W,.,?:«v«ralngr. Civ.App.,, 105. 

82 V, • 

75. Ill.—Carpenter v. Davis, pi. 

. -I?i; i .1 .1 ■ ^ 

7g!>- 


78. Utah.—Andrews v. Chase, 49 P. 
2d 938, 89 Utah 51. rehearing de¬ 
nied 67 P.2d 702, 89 Utah 73. 

77. La.—^Lyons v. Lawrence, 48 So. 
51, 118 La. 461. 

78. La.—Reinerth v. Rhody, 28 So. 
277, 52 La.Ann. 2029. 

79. Md.—Baker v. Baker, 90 A 776. 
123 Md. 32. 

N.Y.—Young V. Young, 80 N.Y^ 422, 
86 Am.R. 684. 

Utah.—Wood v. Wood, 49 P.2d 416. 
418. 87 Utah 894, quoting Corpus 
Juris. 

‘'Donation’* distinguished 
A trust constituted between two 
contracting parties for the benefit of 
a third person is not subject to the 
rules governing donations of real 
property.—Cristobal v. Qomez, 60 
Philippine 810. 

Deposits as trustee with delivery of 
pass books 

Deposits by a gn:andmother of her 
own moneys in her own name as 
trustee for her minor grandsons ac¬ 
companied by deUvery 6f thet pass 
hooks to the minors' father estab¬ 
lished gifts and not trusts, even 
though there were withdrawals prior 
to, the insanity of the donor, which 
occurred several years after making 
such deposits.—Cardoni v. Cardoni,. ^3 
Lack.Jur., Pa., 141. 

80. N.Y.—^Young v. Young, 80 N.T. 
423^ 86 Am.R. 634. 

■mn- inter vI'tob coupled ^wlth 
twly?,.etu?hj.As fpr.^e payment of 
funeral expenses,. fiupported 
bojib, BnkUpb 
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§ 8 

To make a gift inter vivos, the donor must part with 
the possession and control, and delivery is essential, 
while in a declaration of trust, or a voluntary trust, 
the legal title is retained by the donor, or trans¬ 
ferred to a third person, and only the equitable or 
beneficial title vests in the cestui que trust.^i An in¬ 
tention to make a present gift usually excludes the 
idea of a declaration of trust and what is clear¬ 
ly intended as a voluntary assignment or gift, but is 
imperfect as such, cannot be treated as a declara¬ 
tion of trust.^3 An absolute gift cannot be cut down 
by implication into a trust by events transpiring aft¬ 
er it is made,S4 or merely because the donor hoped 
and believed, at the time the gift was made, that the 
donee would share the beneficial interest of the prop¬ 
erty with the donor or with a third person it 
must appear from the entire transaction that there 
is an obligation on the part of the holder of the le¬ 
gal title to hold it for the benefit of some one else.86 

Where the donor’s intention to make a gift is 
clear and manifest, and he has done everything in 

B. FORM, REQUISITES, A] 
§ 10. Reqtiisites in General 

The essantrals of a gift are donative intent, delivery, 
and acceptance. 

The courts have stated the essentials of a gift in 
varying language and with varying emphasis, but 
in substance these statements require as essential to 
the validity of a gift that the property be such as 


his power to effectuate the object, and has placed 
the jus disponendi beyond his power to recall, such 
transaction will be upheld as a valid gift, and not 
as a trust for the donor’s estate.^^ 

§ 9. What Law Governs 

The validity and efficacy of a transaction as a gift 
depend on the laws of the state where the transaction 
took place which were In force at the time the gift was 
made. 

The validity and efficacy of a transaction as a 
gift depend on the laws of the state where the 
transaction took place,^^ and which were in force 
at the time of the making of the g^ft.^® The law 
of the donee’s residence determines the validity of 
a gift delivered to him there by a donor residing in 
another state.^^ 

A state law permitting a donee to establish a 
claim against the estate of the donor, based on a 
note for which there was no consideration, has no 
extraterritorial effect^^ 

) ESSENTIAL ELEMENTS 

is subject to gift, see infra § 30; that there be com¬ 
petent parties donor, see infra § 13, and donee, see 
infra § 14; that there be a donative intent, see 
infra § IS, not induced by force or fraud, see infra 
§ 34; that there be a sufficient delivery of the prop¬ 
erty, see infra §§ 17-29; that the gift be accepted 
by the donee, see infra § 29; and that the gift be 
a present one and be fully executed, see infra § 16.92 


limit or place any condition on the 
gift, but simply create and Impose 
on the donee a truet for the purpose 
named.—Reynolds v. Maust, 87 
Pittsb.Xjeg’.J. 339, affirmed 15 .A«2d 
853, 142 PaSuper. 109. 

81. CJal.—^In re Alberts' Estate, 100 
P.2d 538, 38 Oal.App.2d 42. 

Ill.—^Lindner & Boyden Bank v. 
Wdrdrop, 10 N.B.2d 144, 291 Ill. 
App. 454, affirmed 18 N.E.2d 897, 
370 IlL 810. 

N.T.—^Toung- V. Young, 80 N.T. 422, 
S6 Ajn.R. 634. 

Or.—Allen v. Hendrick, 206 P. 783, 
104 Or. 202. 

R.I.—Slepkow V. McSoley, 172 A 328, 
54 R.I. 210. 

Utah.—Wood V. Wood, 49 P.2d 416, 
418, 87 Utah 894, quoting Cozpms 
Juads—Ohristensen v. Ogden State 
Bank, 286 P. 688, 75 Utah 478. 
2^^<3.J. t> 624 note 67. j 

Transfer to eomoiitrl^ to pay espens- 

^Sti^lsk'and cash transferred to ezec- 
>«idM^t6^l;»ay expenses o(f testatrix's 
jaeld not pass to ^ecutrix as 
but to tes¬ 


tatrix,—In re Kifng's Estate, 244 N. 
Y.3. 228, 230 App.Div. 160. 

1*2. Pa.—In re Ashman, 72 A '899, 
323 Pa 543. 

Parol ovideiioe is admissible to 
show what the intention was.—^Hill 
V. Hill, 118 So. 306, 216 Ala 435. 

IIL—Tnibey v. Pease, 88 N.BJ. 
1005, 240 lU. 518, 16 Ann.Oas. 370. 
28 C.J. p 624 note 69. 

84, Ga—^Vickers v. Vickers, 65 S.B. 
885, 1«3 Ga 883, 24 1..R.AN.S., 
1043. 

86. Ga—^Vickers v. Vickers, supra 
86i Ga—^Vickera v. Vickers, supra 

87. Mich-—-LfOve v. Francis, 29 N. 
W, 843, 63 Mich. 181, 6 Am.S.R. 290. 

28 O.J. p 624 note 73. 

88. CaL—^Lefrooth v. Prentice, 259 
P. 947, 202 Oal. 215. 

28 C.J. p 625 note 80. 

gift of money is governed by 
the law of the place where the gift 
is mada"—Cutts v. Najdrowskl, 198 
A '885, 886, 128 N.J.EQ. 481. 

Bitns of chattel 

"Whether or not there is a com¬ 
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pleted gift of an ordinary tangible 
chattel is to be determined by the 
law of the situs of the chattel."— 
Morson v. Second Nat. Bank of Bos¬ 
ton, 29 N.E.2d 19, 20, 306 Mass. 588, 
131 AL.R. 189. 

Conveyance of life policies 
The validity of the conveyance of 
life policies as gifts is determined by 
the law of the state where the poli¬ 
cies are at the time of the convey¬ 
ance.—^Massachusetts Mut Life Ins. 
Co. V. Murphy, D.O.Mass., 45 F.Supp. 
826. 

88. Ky.—^Tarlton v. Briscoe, 4 Bibb 
73. 

28 O.J. p 625 note 81. 

98, S.C.—Weatherby v. Covington, 
34 S.C.L. 27, 49 Am.D. 633. 

91. IIL—^Kelly v. Dyer. 194 N.E 
255, 359 IIL 46. 

92. U.S*—^Botchford v. Commissioner 
of Internal Revenue, C.C.A, 81 F.2d 
914, 917, 110 AL.R. 281—Bllerson v. 
Grova C.aAN.C, 44 P.2d 493—Cop¬ 
land V. Commissioner of Internal 
Revenue, aCA, 41 F.2d 501—^Edson 
V. Lucas, C.CA., 40 F.2d 898, 404, 
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Validation in equity. Where a gift is imperfect | by reason of the omission of some act or drcum- 


cltinsT Ooxpiui Otixis—^Parrott v. 
Noel, D.aVa.. 8 F.2d 368—Miller v. 
Herzfeld, C.C.A.N.J.. 4 F.2d 865— 
Lynch v. La Fonte, D.C.Cal., 37 F. 
Supp. 499—Speaker v. Keating:, D.C. 
N.T., 36 F.Supp. 566, reversed on 
other grounds, C.C.A., 122 P.2d 706 
—^Becker v. Glenn, D.C.Ky., 29 F. 
Supp. 558. 

Ala.—^Hudgens v. Tillman, 161 So. 
863, 227 Ala. 672. 

Ariz.—Scoville v. Vail Inv. Co., 103 
P.2d 662, 65 Ariz. 486, followed in 
Vail V. Scoville, 103 P.2d 668, 66 
Ariz. 502, and Vail Inv. Co. v. Sco¬ 
ville, 108 P.2d fr69, 65 Ariz. 601— 
McNabb v. Fisher, 299 P. 679, 88 
Ariz. 288. 

Ark.—^Krlckerberg v. Hoff, 148 S.W.2d 
660, 201 Ark. 63—Carter v. Walker, 
139 S.W.2d 233, 200 Ark. 466—Neal 
V. Neal. 106 S.W.2d 595. 194 Ark. 
226—^Bryant v. Parker, 66 S.W.2d 
1061, 188 Ark. 698—Wald v. Waid. 
66 S.W.2d 1062, 188 Ark. 1167— 
StlfCt V. W. B. Worthen Co., 3 S.W. 
2d 316, 176 Ark. 686. 

Cal.—Jean v. Jean. 277 P. 318, 207 
Cal. 115—Field v. Molllson, 123 P. 
2d 603, 50 Cal.App.2d 685—Savelll 
V. Simon. 77 P.2d 486, 26 CaLApp. 
2d 366—^Bishop’s School Upon 
Scripps Foundation v. Wells, 66 P. 
2d 106, 19 Ca].App.2d 141—Lynch 
V. Lynch, 12 P.2d 741, 124 CaLApp. 
454—^Mercantile Trust Co. v. Reay, 
274 P. 401, 403, 96 CaLApp. 568— 
Castelhun v. San Francisco Sav¬ 
ings & Loan Society, 206 P. 65, 56 
.Cal.App. 220—^Hynes v. White, :*90 
P. 836, 47 Cal.App. 549. | 

Del.—^Highfield v. Equitable' Trust 
Co.. 3 65 A. 724, 727, 4 W.W.Harr. 
609, citing Corpus Juris. 
D.C.-r^arrett v. Keister, 56 P.2d 909, 
912, 61 APP.D.C. 25, citing Corpus 
JuAs—^Lust V. Miller, 4 F.2d 293, 
55 APP.D.C. 217, 

Fla.—Jones v. Ferguson, 7 So. 2d 464, 
150 Fla. 313. 

Ga.—Cannon v. Williams, 22 S.E.2d 
838—Bowen v. Hollani 186 S.B. 
720,-182 Ga. 43C—Young v. Locknit, 
13 S.E.2d 525, 64 Ga.App. 438. 
III.—People V. Polhemus, 10 N.E.2d 
966, 367 Ill. 185—Suchy v. Hajicek. 
4 N.B.2d 836, 364 Ill. 602—^Hopkins 
V. Hughes, 173 N.B. 100, 340 Ill. 
e04—Bothwell V. Taylor, 186 N.E. 
419, 303 Ill. 226, reversing 221 Ill. 
App. 658—In re Meyer’s Estate, 
App., '45 N.B.2d 496—^Williams’ Es¬ 
tate V. Tuch, 39 N.B.2d 696, 313 
IlLApp. 230—In re Keshner’s Es¬ 
tate, 26 N.E.2d 529, 304 IlLApp. 640, 
reversed on ether grounds Kesh- 
ner y. Keshner, 33 N.E.2d 877, 376 
IlL 3^,4—In re Jackson’s Estate, ^1 
. N.E ,24 792, 300 Ill.App. 666 —Duf- 
flel^ V, Bader, 6 N.E..2d 228, 283 Ill. 
Appl 184. 

Ind.'i^4jJtinni'nghaJttt v.' Teague; ti N. 
B.2a fe26, 106 Ind.App. 4e^KraUI 


V. Starke County Trust & Savings 
Bank, 183 N.B. 696. 96 Ind.App. 
402—Warner v. Keiser, 177 N.E. 
369, 93 Ind.App. 547. 

Iowa.—^Woodward v. Woodward, 268 
N.W. 640, 222 Iowa 145. 

EAn.—^Lanphear v. McLean, 10 P.2d 
889, 136 Kan. 266—Billings v. Bish¬ 
op, 286 P. 221, 130 Kan. 463. 

Ky.—^Brashears* Adm’r v, Oder, 165 
S.W.2d 801, 291 Ky. 817—York’s 
An'^illary Adm’r v. Bromley, 161 
S.W.2d 28, 286 Ky. 633—Gernert v. 
Liberty Nat. Bank & Trust Co. of 
Louisville, 146 S.W.2d 622, 284 Ky. 
676—Hart v. Hart, 114 S.W.2d 747, 
272 Ky. 488—^Farris v. Farris, 107 
S.W.2d 299, 269 Ky. 466—Hays’ 
Adm’rs v. Patrick, 99 S.W.2d 805, 
266 Ky. 713—^Peters’ Adm’r v. Pe¬ 
ters, 6 S.W.2d 499, 224 Ky. 493, 59 
A.L.B. 969—Combs v. Roark’s 
Adm’r. 299 S.W. 576, 221 Ky. 679 
—Smith’s Adm’r v. Smith, 284 S. 

W. 83, 214 Ky. 786—^Dickerson v. 
Snyder. 272 S.W. 384, 209 Ky. 212. 

Ma--Bose v. Osborne, 180 A. 315, 
133 Me. 497. ^ 

Md.—First Nat. Bank v. Liberty 
Trust Co., 134 A. 210, 161 Md. 241, 
47 AL.R. 730. 

Mich.—Geisel v. Burg, 276 N.W. 904, 
288 Mich. 73—Grand Bapids Trust 
Co. V. Bellows. IBS N.W. 66, 224 
Mich. 604. 

Minn.—Owens v. Owens, 292 N.W. 
89, 207 Minn. 489. 

Miss.—^McClellan v. McCauley, 130 So. 
145, 147. 168 Miss. 456, citing Cor. 
pus Xuxls. 

Mo.—Boethemeler v. Veith, 69 S.W.2d 
930, 334 Mo, 1030—^Trautz v. Lemp, 
46 S.W.2d 136, 329 Mo. 680—Walk¬ 
er V. Travis, App., 125 S.W.2d 79— 
Biney v. Biney, App., 117 S.W.2d 
698—^Dickson v. Dickson, 101 S.W. 
2d 774, 231 Mo.App. 616—In re 
Lindhorst’s Estate, 270 S.W. 150, 
216 Mo.App. 473—In re Martin’s 
Estate, 266 S.W. 760, 219 Mo.App. 
61. 

Mont.—^Nelson v. Wilson, 264 P. 679, 
81 Mont 560. 

Neb.—^First Trust Co. of Lincoln v. 
Hammond, 299 N.W. 496, 140 Neb. 
330, opinion supplemented First 
Nat. Trust Co. of Lincoln, Neb. v. 
Hamraond, 800 N.W. 808, 140 Neb. 
830, opinion supplemented First 
Trust Co. V. Hammond, 4 N.W, 2d 
874. 141 Neb. 766—Ralsto^ v. Mar- 
get 298 N.W. 124, 138 Neb. 368— 
In re Sterneefcer’s Estate, 287 N.W. 
659, 662, 136 Neb. 813, citing Cor¬ 
pus Juris—^In re Nielsen’s Estate, 
280 N.W. 246, 136 Neb. 110—Lad- 
man V. Farmers & Merchants Bank 
, of Milligan, 265 N.W. 252, 130 Neb. 

460—Johnson v. Omaha Loan & 
;7][^uU44ng Ass’n, 257 N.W. 870, 128 
Neb. 37—^Henley v. Live Stock Nat 
267 N.W. 244, 127 Neb. 867 


—^Andersen v. Lulkart 266 N.W. 18, 
127 Neb. 266. 

N.J.—Hanstein v. Kelly, 24 A.2d 386, 
131 N.J.Bq. 132—Meyer v. Meyer, 2 
A.2d 467, 124 N.J.Bq. 481—^Peppier 
V. Bolfe, 194 A. 648, 122 N.J.Bq. 
610—Salmon v. Pittenger, 193 A. 
843, 122 N.J.Bq. 165—^Bankers' 

Trust Co. V. Bank of Rockville Cen¬ 
ter Trust Co., 168 A. 733, 114 N.J. 
Eq. 391, 89 A.L.R. 697, reversing 

159 A. 505, 110 N.J.Bq. 203—Guard- 

l€ui Life Ins. Co. of America v. 
Mareezko, 168 A. 642, 114 N.J.Bq. 
369—^Trenton Sav. Fund Soc. v. 
Byrnes, 160 A. 881, 110 N.J.Bq. 617 
—^Johnson v. Savings Investment & 
Trust Co. of Bast Orange, 160 A. 
871, 110 N.J.Eq. 466, affirming 163 
A. 882, 107 647—!Plrst Nat 

Bank v. Rutherford Trust Co., 167 
A. 142, 109 N.J.Eq. 266—Kirkpat¬ 
rick V. Kirkpatrick. 151 A. 48, 106 
N.J.Bq. 391—In re Koss’ Estate, 146 
A. 471, 105 N.J.Bq. 29, reversed on 
other grounds 160 A. 360, 106 N.J. 
Bq. 323—^Pattberg v. Gott, 140 A. 
795, 102 N.J.Bq. 371—Page v. Af- 
flerbach, 140 A. 792, 102 N.J.Bq. 
390, affirmed 146 A 916, 104 N.J.Eq. 
489—Mullen v. Mullins, 130 A 628, 
93 N.J.Bq. 728, followed in 130 A. 
632, 98 N.J.Bq. 727—^Besson ▼. 

Stevens, 120 A 640, 94 N.J.Bq. 549 
—^Bailey v. Orange Memorial Hos¬ 
pital, Ch., 102 A . 7—Sanderson v. 
Howell, 182 A 158, 14 N.J.Misa 61, 
affirmed 187 A 184, 121 N.J.Bq. 66 
—^In re Coyle’s Estate, 164 A, 744, 

9 N.J.Misc. 168—Jones v. Westcott 

160 A 60, 8 N.J.Misc. 312. 

N.Y.—In re Kelly’s Estate, 33 N.B. 
2d 62, 285 N.Y. 139, modifying 20 
N.Y.S.2d 689, 269 App.Div. 1024— 
In re Black’s Estate, 289 N.Y.S. 
462, 248 App.Div. 1—^In re Wie- 
mann, 221 N.Y.S. 409, 220 App.Div. 
276—^Farmers’ Loan & Trust Co.-v. 
Winthrop, 202 N.Y.S. 456, 207 App. 
Div. 366, modified on other grounds 
144 N.B. 686, 238 N.Y. 477—In re 
Fonda’s Estata 200 N.Y.S. 881, 206 
App.Div. 61—^In re Pizer’s Estata 
82 N.Y.S.2d 821; 178 Misc. 7—In re 
Wrone’s Estate, 31 N.Y.S.2d 191, 
177 Misc. 541—^In re Jarmakowski’s 
Estate, 8 N.Y.S.2d 85, 169 Misc. 
463—In re McCarthy’s Estate, 299 
N.Y.S. 716, 164 Misc. 719, affirmed 
In re McCarthy’s WilL 6 N.Y.S.2d 
156, 254 App.Div. 827—^In re Cronk- 
rite’s Estate, 295 N.Y.S. 211, 162 
Misc. 305—^In re Frothingham's 
Will. 291 N.Y.S. 656, 161 Misc. 817 
—Frick V. Cona 290 N.Y.S. 692, 
160 Misa 450, affirmed 298 N.Y.S. 
173, 261 App.Div. 781—^In re Green¬ 
berg’s Will. 286 N.Y.S. 66, 68. 
168 Misc. 446—^In re Pas tore’s Es¬ 
tate. 279 N.Y.S. 200, 166 Misa 247 
:—^In re White’s Estate, 266 N.Y.S. 
766, 148 Misa 740—In re Dunne’s 
Will. 240 N.Y.S. ,8i5. 136 Misa 
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stance which the law requires, the attempted gift 
cannot be made good in equity that is, equity will 
not supply the lacking requisite.®^ The doctrine of 
equitable assignment may not be applied to uphold 
an unexecuted or imperfect gift.^® 

Validity of gift executed on Sunday is discussed 
in the CJ.S. title Sunday § 28, also 60 CJ. p 1110 
note 15. 


§11. Statutory Formalities 

Formalities required by statute must be complied with 
in making a gift. 

Under statutes so providing a gift is invalid un¬ 
less evidenced by a formal instrument, duly ac¬ 
knowledged or witnessed, or by a physical transfer 
of the property.®* Thus, under a statute so provid¬ 
ing, a gift of immovable or incorporeal property, to 
be valid, must be by instrument duly notarized and 
witnessed.®*^ As far as corporate stock is con- 


250, amrmed In re Dunne's Dstate, 
249 N.T.S. 926, 232 App.DIv. 881— 
In re Brady's Estate, 234 N.Y.S. 
366, 133 Mlsc. 795, reversed on oth¬ 
er grounds 239 N.T.S. 5, 228 App. 
Div. 56, affirmed 173 N.B. 879, 264 
N.T. 59&—^In re Brown's Ez'r, 226 
N.T.S, 1. 130 Misc. 866, modified on 
other grounds In re Brown's Es¬ 
tate, 232 N.T.S. 371, 226 App.Div. 
759, modified on other grounds In 
re Brown's Will, 169 N.B. 612, 252 
N.T. 366—^In re Peno's Bstate, 221 
N.T.S. 205, 128 Misa 718—^People's 
Trust Co. V. Dickson, 214 N.T.S. 73, 
126 Mlsc. 580—^In re Muckle's Es¬ 
tate, 36 N.T.S.2d 391—Hurley v. 
Molloy, 21 N.T.S.2d 974, affirmed 
25 N.T.S.2d 782, 261 App.Dlv. 813, 
reargument denied 27 N.T.S. 2d 186, 
261 App.Div. 942—^Kelley v. Kel¬ 
ley, 14 N.T.S.2d 646. 

Ohio.—Streeper v. Myers. 7 N.E.2d 
664, 132 Ohio St. 322—Bolles v. To¬ 
ledo Trust Co., 4 N.E.2d 917, 132 
Ohio St. 21—In re Fetzer's Estate, 
App., 34 N.E.2d 306, appeal dis¬ 
missed 26 N.E.2d 207, 136 Ohio St. 
426—In re Mllllken's Bstate, App., 
31 N.E.2d 866. 

OkL—^Travelers Ins. Co. of Hartford, 
Conn., V. Baker, 77 P.2d 23, 182 
Okl. 191—^Frazier v. Oklahoma Gas 
& Electric Co., 68 P.2d 11, 178 OkL 
612—Harmon v. Kerns, 36 P.2d 898, 
169 OkL 290—Devin v. Mitchell, 286 
P. 336. 142 Okl. 233, 69 A.L.H. 681 
—^In re Wldener's Estate, 265 P. 
763, 130 OkL 164—Tork v. Trigg, 
209 P. 417, 87 OkL 214. 

Or.—^In re Norman^p Estate, 88 P.2d 
977,. 161 Or. 450. 

Pa.—^f'itzpatrick v. Fitzpatrick. 29 A. 
2d 79fiJ 346 Pa. 202—In re Pyewell's 
Estate, 6 A.2d’123, 384 Pa. 164— 
Ries V. Kfes* Estate, 186 A. 288, 

- 322 Pa. 2il-^H4nder8oii v. Hughes, 
182 A. 392, 920 Pa. 124—In re Stew- 
cart's Estate, 163 A. 764, 309 Pa. 204 
—^In re Allshouse's Bstate, 166 A. 
^9, 8^04 jPa. 481, 96 A.D.R. 379— 
In re Kaul^majin’s Ebtate, 127 A. 
183, 281 iPa 6l9-r-in r^ l^eager's Es¬ 
tate, 117 67, 273 Pk. 36,9—Reyn- 

, olds V. ’ilaust, t5\A.2d 863, 142 Pa 
JSuper. 109—^In re Adq^s’ Estate, 12 
• 466, isd I>4.SuRejr, re 

, Estate,^ 194 , ' 4 : 76fi„ 129 

PaBui^r. 98—^In re Simmons' Es¬ 
tate,'186 A. 871, 122 PaSupsr. 206 
' ^Kelly'v. Hupllts, 167 A. 704, 103 


PaSuper. 430—Vogan v. Jordan, 
92 PaSuper. 619—Tearpoak v. Tear- 
poak, 85 Pa.Super. 470—In re Dls- 
bro's Bstate, 16 PaDlst. & Co. 166 
—In re Throne's Estate, 49 Dauph. 
Co. 261—^In re Franklin's Estate, 46 
Dauph.Co. 261—^In re Dobbins' Bs¬ 
tate, 24 Erie Co. 92—In re Mc¬ 
Clain's Estate, 4 Fay.DJ. 204— 
Reynolds v. Maust, 87 I^ttsb.Lieg.J. 
339, affirmed 15 A.2d 863, 142 Pa 
Super. 109. 

Tenn.—^Marlin v. Merrill, App., 156 S. 
W.2d 814—^Dodson v. Matthews, 117 
S.W.2d 969, 22 Tenn.App. 49—^Mc¬ 
Connell V. Fayette County Bank, 8 
Tenn.App. 461. 

Tex.—Garrett v. Hunt, Com.App., 283 
S.W. 489, reversing Hunt v. Gar¬ 
rett, Civ.App., 275 S.W. 96—Postal 
Mut Indemnity Co. v. Penn, Civ. 
App., 166 S.W.2d 496—Chaison v. 
Chaison, Clv.App., 164 S.W.2d 961, 
error refused—Giles v. Giles, Civ. 
App., 94 S.W.2d 208, error dis¬ 
missed—Ward V. Jones, Civ.App., 
293 S.W. 604. 

Utah.—^Helper State Bank v. Crus, 
81 P.2d 369, 96 Utah 320. 

Vt.—^University of Vermont v. Wil¬ 
bur's Bstate, 163 A, 672, 106 Vt. 
147. 

Va—rPayne v. Tobacco Trading Cor¬ 
poration, 18 S.E.2d 281, 179 Va. 156 
—^Thomas v. First Nat Bank, 186 
S.E. 77, 166 Va 497—Matthews v. 
Hanson, 134 S.B. 668, 146 Va 614. 
Wasbu—Old Nat Bank & Union Trust 
Co. V. Kendall, 126 P.2d 603—^Tuck¬ 
er y. Brown, 92 P.2d 221, 199 Wash. 
320—^In re McCoy's Estate, 63 P. 
2d. 522, 189 Wash. 103—Dingley v. 
Robinson, 270 P. 1018, 149 Wash. 
301. 

Wla—Madison Trust ^'Co. v. Skog- 
strom, 269 N.W. 249, 222 Wis. 686. 

CHft to one for use of another 

Every prerequisite for valid gift 
inter viVos applies with like effect 
where property is given to one for 
use of another.—Schenker v. Moodhe, 
200 A. 727, 176 Md. 198. 

Written instnunSnt is not reqLuired 
to make gift of personal jproperty. 
Mina^Larkin v. McCabe, 299 ■ N.W. 
649, 211 Minn. 11. 

N.C.—^Lemer v. Bluestcttn. 178 S.E. 
266, 176 N.C. 69. 

Ck>asid0mtioli is not essentlaX—In 


re Vance's Bstate, 162 A. 346, 106 
PaSuper. 467. 

A sale invalid as suoh for a want 
of consideration may be valid as a 
gratuitous donation,—Nofsinger v. 
Hinchee, LaApp., 199 So. 697. Sale 
and gift distinguished see supra § 7. 
Time of validity 

The validity of a gift is to be de¬ 
termined by conditions then existing 
and not by what may happen at a 
subsequent date.—^In re Smith's Es¬ 
tate, 26 P.2d 924, 144 Or. 561. 

93. Md.—Snowden v. Reid, 8 A 661, 
10 A 175, 67 Md. 130. 

94. Md.—Schenker v. Moodhe, 200 A. 
727. 176 Md. 198. 

95. N.T.—^In re Dudlam's Estate, 285 
N.T.S. 697, 158 Misc. 283. 

Equitable assignments see Assign¬ 
ments §S 68-62. 

98. Tex.—^Wright v. Donaubauer, 154 
S.W.2d 637, 137 Tex. 473, affirming 
Donaubauer v. Helnen, Clv.App., 182 
S.W.2d 166. 

28 C.J. p 626 note 97. 

97. La—^Thom v. Thom, 117 So. 760, 
166 La 648—^Houghton v, Hough¬ 
ton, 116 So. 493, 165 La 1019— 
Northcott V. Livingood, App., 10 
So.2d 401. 

28 C.J. p 625 note 98, p 626 note 991 
Bank aooowit 

<1) A bank account is incorporeal 
property, and a gift thereof must be 
in the form prescribed by law.— 
Northcott V. Livingood, LaApp., 10 
So.2d 401—28 C.J. p 625 note 98 [cl • 
( 1 ). 

(2) The change In form of bank 
account by merely adding name of 
another as a Joint depositor did not 
give person whose name was added 
to account any right to deposit— 
Northcott V. Livingood, supra 
Cheeks and notes 

(1) Checks and notes a.re distin¬ 
guished; a check is regarded as cor^ 
poreal property, delivery of which 
is sufficient to constitute a valid 
gift without the formalities required 
in the case of a gift of incoivo^®^ 
property.—Succession of L»erby, 108 
So, 828, 167 La 1077, 40 AL.1^. 503 
—28 C.J. p 625 note 98 [c] (2). 

A hote, on, the other hand, is 
tr^t^ as nqierely qvidence of an pb^ 
ligation to j;>ay and as incorporeal 
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cerncd, this mle is superseded by the adoption of 
the Uniform Stock Transfer Act.®^ Under a stat¬ 
ute providing that a deed of gift shall be void un¬ 
less registered within a certain time, a deed not reg¬ 
istered within the specified time is void even though 
a statute is subsequently enacted extending the time 
to register the instrument.®® 

§ 12. Parties 

The competency of one to be donor or donee of a 
gift is discussed in the following sections. 

Examine Pocket Parts for later cases. 

§ 13. - Donor 

To be competent to make a gift, the denor must 
understand the nature and consequences of hts act. 

It is essential to the validity of a gift that the 
donor shall have sufficient mental capacity to make 
a gift; a gift by a donor mentally incompetent is 
void.1 As a general rule, any person of legal age. 


having the mental capacity to understand the nature 
of the transaction, may be the donor of property of 
which he is the legal or equitable owner.^ It is the 
donor’s capacity at the time of the making of the 
gift that is decisive; if he was competent at that 
time, it is immaterial that he was incompetent be¬ 
fore and after.® Similarly, the fact that the donor 
was competent when he originally planned to make 
the gift will not validate the donation if the donor 
was incompetent at the time it was made.^ The 
fact that delivery was made while the donor was 
in an unconscious state does not affect the validity 
of the g^ft, :f the direction to deliver was given by 
him while he was capable of transacting business, 
and for the purpose of consummating the gift.® 

The general rule is that, if the donor has suffi¬ 
cient mental capacity to comprehend the transac¬ 
tion, if he understands the extent and value of his 
property, what persons are the objects of his boun¬ 
ty, and the manner in which he is distributing his 
property among them, his gift will be valid.® Some 


property, a gift of whicli must be 
evidenced by the formalities of ac¬ 
knowledgment and witnessing.—Suc¬ 
cession of Mathews, La.App., 158 So. 
238 . 

28 C.J. p 625 note 98 [bj. 

SonatioxL of realty by act under 
private signature, not duly witnessed 
and notarized, is null.—Gabert v. St. 
Tammany Yacht Club, 116 So, 667, 
166 La. 67—28 C.J. p 625 note 98 [a]. 

Donation of interest In factory 
could not be transferred by manual 
sift—Succession of Spann, 125 So. 
289, 169 La. 412. 

G>ift in form of sale or other con¬ 
tract is Invalid as a donation where 
it does not comply with statutory re¬ 
quirements therefor.—Gabert v. St 
Tammany Yacht Club, 116 So. 667, 
166 La. 67. 

Ctonfirmatlon 

(1) The donor cannot, by any con¬ 
firmative act, supiply the defects of 
a donation null In form; it must bo 
executed again in legal form.—^Ba¬ 
ker V. Baker, 52 So. 116, 126 La. 
969—28 aj. p 626 note 98 [dl <1). 

(2) But a confirmation by the heirs 
of the donor of a donation void for 
matters of form will preclude them 
from subsequently objecting to such 
vices of form.—Castleman v. Smith, 
99 So. 298, 166 La. 867-^28 CJ. p 625 
note 98 [dl <2). 

Onerous donation^ except where 
value of object given exceeds by 
■one half that of the chargei^ or of 
the services, is not subject ^o rul^s 
peculiar to donations ih'ter vivos and 
is not void when hot exeduteh Wth 
formalities required as to the latter. 
*--Castleman v. Smith, 86 So. 778, 148 ^ 
I-a. 288^28 C^. p 626 note 1. 


Donation made in form or ouerons 
contract, without consideration, and 
really intended as a donation in dis¬ 
guise. to have effect as such, must 
be passed before a notary public and 
two witnessea—^Lambert v. Penn 
Mut Life Ins. Co., 24 So. 16, 50 La. 
Ann. 1027—^Heirs of Cole v. Coleys 
Executors, 7 Mart.,N.S., La.. 414. 

98. La.—^Le Blanc v. Volker, App., 
198 So. 898. 

99. N.C.—^Booth V. Hairston, 186 S. 
E. 879, 198 N.C. 278, 67 A.L.R. 1186, 
petition dismissed 141 S.E. 480, 195 
N.a 8. 

L XJ.S.—^Becker v. Glenn, D.C.Ky., 
29 F.Supp. 568. 

Ala.—Collins v. Baxter, 164 So. 61, 
68, 281 Ala. 247, quoting Corpus 
Jtuls. 

Ark.—Krlckerberg v. Hoff, 143 S.W.2d 
560, 201 Ark.. 63—Carter v. Walker, 
189 aW.2d 233, 200 Ark. 466-^Neal 
V. Neal, 106 S.W.2d 695, 194 Ark. 
226—StUCt V. W. B. Worthen Co., 3 
S.W.2d.816, 176 Ark. 686. 

CaL—Field v, Mollison, 123 P.2d 603, 
60 Cal.App.2d 685—Lynch v. Lynch, 
12 P.2d 741, 124 CaLApp. 464. 

Del.—^Hishfield V. Equitable Trust 
Co., 165 A. 724, 4 W.W.HaiT. 609. 
Fl€L—^Hodges V. Atlantic Nat. Bank 
of Jacksonville, 184 So. 875, 879, 
184 Fla. 7>Q9, quoting Corpus Juris. 
Ky.—Gemert v. Liberty Nat. Bank 8c 
Trust Co. of Louisville, 145 S.W.2d 
622, 284 Ky. 676—Combs v. Itoark’s 
AdmT, 299 S.W. 676, 221 Ky. 679, 
Mich.—Grand Rapids Trust Co. v. 
-BeUows, 196 N.W. 66, 224 
I sm. ' ^ 

•Mlsa-^-^cjQlbUan v: McOaulby, 180 
^ So. 145, 168 Miss. 466. 
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N.Y.—^In re Greenberg's Will, 286 
N.Y.S. 66, 158 Misc. 446. 

OkL—Jonte v. English, 40 P.2d 646, 
171 Okl. 291—^Harmon v. Kerns, 86 
P.2d 898, 169 Okl. 290. 

Or.—^In re Norman's Estate, 88 P.2d 
977, 161 Or. 460. 

28 C.J. p 626 note 16. 

2 . Fla.—^Hodges v. Atlantic Nat. 
Bank of Jacksonville, 184 So. 876, 
879, 134 Fla. 702, quoting Corpus 
Juris. 

Me.—Mallett v. Hall, 150 A. 631, 129 
Me. 148. 

Mo.—Walker v. General American 
Life Ins. Co., 141 S.W.2d 786. 

Pa.—Commonwealth v. Zeller, 26 
North.Co. 354. 

Wis.—^Park Falls State Bank v. For- 
dyce, 288 N.W. 616, 206 Wis. 628, 
79 A.L.R. 1839. 

28 C.J. p 626 note 14. 

Gifts by infant see the C.J.S. title 
Infants $ 63, also 31 C.J. p 1083 
notes 79-^8. 

3. La.—Succession of Mithoff, 122 
So. 886, 168 La. 624. 

28 C.J. p 626 note 16 [ai. 

4. Wash.—^In re Dawson's Estate, 
220 P. 764, 127 Wash. 206. 

5. U.S.—sang V. Smith, Cal., 110 F. 
95, 49 C.aA. 46, 64 L.R.A. 708. 

Si Ala.—^McLeod v. Brown, 98 So. 
470, 210 Ala. 491. 

Fla.—Saliba v. James, 196 So. 832, 
836, 143 Fla. 404, quoting Corpus 
Juris—Hodges v. Atlantic Nat 
Bank! of Jacksonville, 184 So. 876, 
879, 134 FTla. 702, quoting Corpus 
Juris. 

Mo.-^Huls V. Liawrence, App., 800 S. 
W. 1004. 

OkL—Jonte v. EngUsh^ 40 P.2d 646, 
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authorities hold that the test of mental capacity to 
be applied to a completed gift is the same as that 
to be applied to any other contract and not that of 
testamentary capacity.^ Others hold that capacity 
to contract is not required, but that it is sufficient 
if the donor is mentally competent to execute a 
will.8 Others have stated that the test is the donor’s 
capacity to understand the nature and consequences 
of his act.® It is not necessary that the donor 
should have sufficient mental capacity to transact 
business generally.io Neither age,^l nor physical 
weakness and debility,nor disease of the body,i® 
nor even mental weakness,will affect the validity 
of a gift, where the donor has sufficient intelligence 
tb understand the nature and effect of his act. Un¬ 
soundness of mind may exist on certain subjects 
without affecting the donor’s capacity to make a 
valid gift.l6 On the other hand, in order to set 
aside a gift of property because of unsoundness of 
mind of the donor, it is not essential to show that 
he was an idiot or an imbecile at the time.^® It is 


sufficient to show that he was laboring under a de¬ 
lusion out of which he could not be reasoned, which 
led him to make the gfift, and which so took pos¬ 
session of his mind that he could not act on the sub¬ 
ject sensibly, 

§ 14. - Donee 

Anyone is competent to accept a beneficial gift. 

The rule may be broadly stated that any person 
has the capacity to accept a gift where it is mani¬ 
festly for his benefit.^® There must be some person 
in being to accept a gift.i® Where the donee is in¬ 
determinate, as where the donor retains the power 
to change the beneficiary, the gift is incomplete.®^^ 

§15. Intent 

The intention on the part of the donor to make a 
gift is essential to the validity thereof. 

A clear and unmistakable intention on the part of 
the donor to make a gift of his property is an es¬ 
sential requisite of a gift inter vivos.®! This inten- 


648. 171 Okl. 291, cfting- Corpus 
Jnxis. 

28 C.J. p 626 notea 18-21. 

7. Pla.—Saliba v. James, 196 So. 

832, 835, 143 Fla. 404, guotingr Cor¬ 
pus iJoris—Hodsres v. Atlantic Nat. 
Bank of Jacksonville, 184 So. 875, 
879, 134 Fla. 702, quoting Corpus 
jrarls. 

28 C.J. p 626 note 16. 

& Fla.—Saliba v« James, 196 So. 

832, 835, 143 Fla. 404, quoting Coin. 
pus Juris—^Hodges v, Atlantic Nat. 
Bank of Jacksonville, 184 So. 875, 
879, 184 Fla. 702, quoting Corpus 
Juris. 

28 C.J. p 626 note 17. 
a. Ky.—Tartar v. Elaton, 138 S.W.2d 
342, 282 Ky. 219. 

N.J.--<3onnors v. Murphy, 134 A, 681, 
100 N.J.Eq. 280, 63 A.L.R. 1116. 

10. Fla.—Saliba v. James, 196 So. 
832, 885, 143 Fla. 404, quoting Cor¬ 
pus Juris—^Hodges v. Atlantic Nat. 
Bank of Jacksonville, 184 So. 87S, 
879, 184 Fla. 702, quoting Corpus 
Juris. 

28 C.J. p 626 note 22. 

11. Mo.—Williams v. Peterson, App., 
271 S.W. 1016. 

N.J.-t-Chandler v. Hardgrove, 2 A.2d 
661, 124 N.J.Eq. 516. 

28 C.J. p 626 note 23. 

12. Fla.—Saliba v. James, 196 So. 

882, 835, 143 Fla 404, quoting 

Corpus Juris—^Hodges v.- Atlantic 
Nat. Ba^ of Jacksonville, 184 So. 
876, 879,' 184 l^a 702, quoting 

^rpus luttris. 

^ dir. p 62^ note 24. 

13. +’ Mo.-TWilllamsj v. Peterson, App., 
271 S.W. 1016. 

2$ €.Ji«':P^ 627 note 26. , ^ . L 


14. Ala—^McL^eod v. Brown, 98 So. 
470,. 210 Ala 491. 

Mo.—^Williams v. Peterson, App., 271 
S.W. 1016. 

28 C.J. p 627 note 26. 

Xnferauoe as to intention 
Willie mental weakness Is not of 
Itself sufficient to overturn a gift, it 
may warrant the conclusion that the 
donor did not have the requisite In¬ 
tention to make a gift—Collins v. 
Baxter, 164 So. 61, 231 Ala 247. 

16. Ind.—^Teegarden v. Lewis, 40 N. 
m 1047, 44 N.m 9, 146 Ind. 98. 

16. Fla—Saliba v. James, 196 So. 
832, 835, 143 Fla 404, quoting Cor¬ 
pus Juris —^Hodges v. Atlantic Nat. 
Bank of Jacksonville, 184 So. 875, 
879, 134 Fla 702, quoting Corpus 
Juris. 

NT-Y.—^Rlggs V. American Tract Soc., 
96 N.Y. 603. 

17. Fia—Saliba v. James, 196 So. 
832, 835, 143 Fla. 404, quoting Cor. 
pus Juris —^Hodges v. Atlantic Nat. 
Bank of Jacksonville, 184 So. 875, 

879, 134 Fla 702, quoting Corpus 
juris. 

N.Y.—^Riggs V. American Tract Soc., 
96 N.Y. 608. 

18. TJ.S.—^McDonogh's Ex'rs v. Mur¬ 
doch, La, 16 How. 367, 14 L.Ed. 
732. 

28 C.J. P 627 note 33. 

19. S.C.—^Hall V. Thomas, 34 S.C.L. 

101 . 

28 C.J. p 627 note 31. 

2 a TJ.S.—Portier v. Commissioner of 
Internal Revenue, C.C.A,, 60 P.2d 
673, certiorari .granted 63 S.Ct. 121, 
287 U.S. 691, 77 L.Ed. 616, affirmed 
68 S.Ct: 461,. 288 U.S. 486, 77 L.Ed. 

880. 


21. U.S.—Sportwear Hosiery Mills 
V. Commissioner of Internal Reve¬ 
nue, C.C.A, 129 P.2d 376—Botch- 
ford V. Commissioner of Internal 
Revenue, C.C.A, 81 F.2d 914, 110 A 
L.R. 281—^Ellerson v. Grove, C.C.A 
N.C., 44 P.2d 493—^Parrott v. Noel, 
D.C.Va, 8 P.2d 368—Miller v. Hers- 
feld, C.C.AN.J., 4 F.2d 865—Becker 
V. Glenn, D.C.Ky., 29 F.Supp. 568 
—The Kitty C, D.C.Pla, 20 F.Supp. 
173. 

Ala—Collins v. Baxter, 164 So. 61, 
63, 281 Ala 247, quoting Corpus 
Juris—Hudgens v. Tillman, 151 So. 
868, 227 Ala 672. 

Ariz.—McNabb v. Fisher, 299 P. 679, 
38 Ariz. 288. 

Ark.—^Krickerberg v. Hoff, 143 S.W. 
2d 660, 201 Ark. 63—Carter v. Walk¬ 
er, 139 S.W.2d 233, 200 Ark. 465— 
Neal V. Neal, 106 S.W.2d '595, 194 
Ark. 226—Stifft v. W. B. Worthen 
Co., 3 S.W.2d 316, 176 Ark. 586. 
Cal.—Jean v. Jean, 277 P. 313, 20T 
Cal. 116—Field v. Molllson, 123 P. 
2d 603, 60 Cal.App.2d 585—Bishop^s 
School Upon Scripps Foundation v. 
Wells, 66 P.2d 106, 19 Cal.App.2d 
141—^In re Miller’s Estate, 60 P.2d 
492, 16 Cal.App.2d 141—Lo Presti v. 
Manning, 13 P.2d 1002, 126 Cal.App. 
442—^Lynch v. Lynch, 12 P.2d 741, 
124 CaLApp. 464—Mercantile Trust 
Co. V. Reay, 274 P. 401, 96 Cal-App. 
668—^Mutual Ben. Life Ins. Co. v. 
Clark, 264 P. 306, 81 CahApp. 546 
—Castelhun v. San Francisco Sav¬ 
ings & Loan Society, 205 P. 66, 66 
CaLApp. 220.' 

Colo.—^Hardy v. Carrington, 288 P. 
620, 87 Colo. 461. 

Conn.—Hartford-Connecticut Trust 

Co. V. Slater, 169 A 678, 114 Conn. 
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603—City Nat. Bank v. Morrissey, 
117 A. 493, 97 Conn. 480. 

Pel.—^Highfield v. BQuitable Trust 
Co., 166 A. 724, 4 W.W.Harr. 509. 
p.C.—Conlon v. Turley, 10 P.2d 890, 
891, 66 App.D.C. 95, citin^r Corpus 
Juris. 

Fla.—^Jones v. Fer^ruson, 7 So.2d 464, 
150 Fla. 213. 

Oa.—Cannon v. Williams, 22 S.B.2d 
838—^Bowen v. Holland, 185 S.B. 
720, 182 Ga. 430—Young v. Liocknit, 
13 S.E.2d 525, 64 Ga.App. 438. 

IlL—^People V. Polhemus, 10 N.E.2d 
966, 367 Ill. 186—^Hopkins v. 

Hughes, 173 N.E. 100, 340 Ill. 604— 
Rothwell V. Taylor, 135 N.E. 419, 
303 Ill. 226, reversing 221 HLApp. 
658—^Williams* Estate v. Tuch, 39 
N.E.2d 696, 313 Ill.App. 230—^North¬ 
western Yeast Co. v. City of Chica¬ 
go, 22 N.E.2d 781, 301 IlLApp. 303. 
Ind.—^Warner v. Keiser, 177 N.B. 369, 
93 Ind.App. 547. 

Iowa.—^Yagge v. Tyler, 280 N.W. 659, 
225 Iowa 362—Woodward v. Wood¬ 
ward, 268 N.W. 640, 222 Iowa 146— 
In re Belgard's Estate, 212 N.W. 
116, 202 Iowa 1356. 

Ky.—^Brashears* Adm*r v. Oder, 165 
S.W.2d 801, 291 Ky. 817—Gemert 

V. Liberty Nat. Bank & Trust Co. 
of Louisville, 145 S.W.2d 622, 284 
Ky, 675—^Hart v. Hart, 114 S.W.2d 
747, 272 Ky. 488—Parris v. Parris, 
107 S.W.2d 299, 269 Ky. 466. 

Md.—Hutson v. Hutson, 177 A. 177, 
180, 168 Md. 182, quoting Corpus 
Juris—^Flrst Nat. Bank v. Liberty 
Trust Co., 134 A. 210, 161 Md. 241, 
47 A.L.R. 730. 

Mass.—^Powell v. Powell, 167 N.E. 

639, 260 Mass. 506. 

Mich.—Grand Rapids Trust Co, v. 
Bellows, 196 N.W. 66, 224 Mich. 
604. 

Minn.—Owens v. Owens, 292 N.W. 89, 
207 Minn. 489. 

Miss.—^McClellan v. McCauley, 130 
So. 145, 158 Miss. 456. 

Mo.—^Roethemeier v. Veith, 69 S.W. 
2d 930, 334 Mo. 1030—^Trauts v. 
Lemp, 46 S.W.2d 135, 329 Mo. 580 
—Walker v, Travis, App., 125 S. 

W. 2d 79—Riney v. Riney, App., 117 
S.W.2d -698—^In re Lindhorst’s Es¬ 
tate, 270 S.W. 1^0, 216 Mo.App. 473. 

Mont.—^Nelson v. Wilson, 264 P. 679, 
81 Mont. 560. 

Neb.—Ralston v. Marget, 293 N.W. 
124, 138 Neb. 358—^In re Stemeck- 
er*s Estate, 287 N.W. 669, 186 Neb. 
813—Hlld V. Hild, 284 N.W. 730, 
136 Neb. 896—In re Nielson’s Es¬ 
tate, 280 N.W. 246, 136 Neb. 110— 
Johnson v. Omaha Loan & Build¬ 
ing Ass’n, 267 N.W. 870, 128 Neb. 
37—^Henley ■ v. Live Stock Nat. 
Bank. 267 N.W. 244, 127 Neb. 867. 
N.J.—Hansteln v. Kelly, 24 A.2d 886, 
131 N.J.Bq. 182—Meyer v. Meyer, 2 
A.2d 467, 124 N.J.Eq. 481—Peppier 
v. Roffe, 194 A. 648, 122 N.J.Eq. 
610—Guardian Life Inu. Co. of 
America v. Mareczko, 168 A. 642, 


114 N.J.Bq. 369—^Trenton Sav. Fund 
Soc. V. Byrnes, 160 A. 831, 110 N.J. 
Bq. 617—First Nat. Bank v. Ruth¬ 
erford Trust Co., 167 A. 142, 109 N. 
J.Eq. 266—^Kirkpatrick v. Kirkpat¬ 
rick. 161 A. 48. 106 N.J.Bq. 391— 
Madison Trust Co. v. Allen, 147 A. 
546, 105 N.J.Bq. 230, affirmed 161 A. 
906, 107 N.J.Bq. 183—Reeves v. 

Reeves, 141 A. 175, 102 N.J.Bq. 
436—Pattberg v. Gott, 140 A. 795, 
102 N.J.Eq. 371—Wright v. Sanger, 
137 A. 667, 101 N.J.Eq. 203—In re 
Coyle’s Estate, 164 A. 744, 9 N.J. 
Misc. 168—Jones v. Westcott, 160 
A. 50, 8 N.J.Misc. 312. 

N.Y.—^In re Black’s Estate, 289 N.Y. 
S. 462, 248 App.Div. 1—In re Wie- 
mann, 221 N.Y.S. 409, 220 App.Div. 
276—^In re Fonda’s Estate, 200 N. 
Y.S. 881, 206 App.Div. 661—^In re 
Plzer’s Estate, 82 N.Y.S.2d 821, 178 
Misc. 7—In re Wrone’s Estate, 31 
N.Y.S.2d .191, 177 Misc. 641—In re 
Delapenha’s Estate, 28 N.Y.S.2d 
976,176 Misc. 732—^In re Jarmakow- 
ski’s Estate, 8 N.Y.S.2d 35, 169 
Misc. 463—^In re Cronkrite’s Estate, 
296 N.Y.S. 211, 162 Misc. 306—In 
re Prothingham’s Will, 291 N.Y.S. 
266, 161 Misc. 317—^In re Green¬ 
berg’s Will, 286 N.Y.S. 66, 168 Misc. 
446—^In re Pastore’s Estate, 279 
N.Y.S. 200, 165 Misc. 247—In re 
White’s Estate, 266 N.Y.S. 766, 148 
Misc. 740—^In re PowelTs Estate, 
265 N.Y.S. 181, 148 Misc. 63—In re 
Wilson’s Estate, 250 N.Y.S. 663, l4o 
Misc. 10, affirmed In re Wilson’s 
Will, 232 N.Y.S. 919, 225 App.Div. 
761, affirmed 169 N.E. 122, 252 N.Y. 
166—^In re Peno’s Estate, 221 N.Y. 
S. 206, 128 Misc. 718—People’s 
Trust Co. V. Dickson, 214 N.Y.S. 
73, 126 Misc. 680—^In re Valentine’s 
Estate, 204 N.Y.S. 284, 122 Misc. 
485 —re Hegemcm’s Estate, 38 
N.Y.S.2d 762—In re Muckle’s Es¬ 
tate, 85 N.Y.S.2d 391—Kelley v. 
Kelley, 14 N.Y.S.2d 646. 

Ohio.—Streeper v, Myers, 7 N.E.2d 
664, 132 Ohio St. 322-Bolles v. To¬ 
ledo Trust Co., 4 N.B.2d 917, 132 
Ohio St 121—^In re Milliken’s Es¬ 
tate, App., 31 N.E.2d 866. 

Okl.—Travelers Ins. Co. of Hartford, 
Conn. V. Baker, 77 P.2d: 23, 182 OkL 
192—^FrazieV v. Oklahoma Gas & 
Electric Co., 63 P.2d 11, 178 OkL 
512—^Hickman v. Barrett 62 P.2d 
40, 176 Okl. 262—Harinon v. Kerns, 
36 P.2d 898, 169 Okl. 290—In re 
Widener’s Estate, 266 P. 768, 130 
OkL 164. 

Pa.—^Fitzpatrick v. Fitzpatrick, 29 A. 
2d 720, 846 Pa. 202—^In re Pyewell’s 
Estate, 6 A.2d 1^3,’ 384 Pa. 164— 
Ries V. Ries’ Estate, 185 A. 288, 
322 Pa. 211—Henderson v. Hughes, 
182 A. 392, 820 Pa. 124—^In re Ste- 
wa]^’s Estate, 163 A. 754, 309 Pa. 
204^1n re Allshouse’s Estate, 16$ 
A. 69, 804 Pa. 481, 96 A.L.R. 379— 
m re Yeager’s Estate, 117 A. 67, 
273 Pa. 859—Reynolds ^'Iifoust 16 
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A.2d J63, 142 Pa.Super. 109—In re 
Adams’ Estate, 12 A.2d 465, 139 
Pa.Super. 512—In re Mearkle’s Es¬ 
tate, 194 A. 766, 129 Pa.Super. 123 
—^In re Simmons’ Estate, 185 A. 
871, 122 Pa.Super. 206—^Kelly v. 
Huplits, 167 A. 704, 103 Pa.Super. 
430—^Vogan v. Jordan, 92 Pa.Super. 
619—Tearpoak v. Tearpoak, 85 Pa. 
Super. 470—^Kieser v. Shenk, 7 Pa. 
Dist & Co. 652, 89 Lanc.L.Rev. 612. 
Tenn.—^Atchley v. Rimmer, 255 S.W. 
366, 148 Tenn- 303, 30 A.L.R. 1481 
—^Dodson V. Matthews, 117 S,W.2d 
969, 22 Tenn.App. 49—O’Brien v. 
Waggoner, 96 S.W.2d 170, 20 Tenn. 
App. 146. 

Tex.—Chaison v. Chaison, Civ.App., 
154 S.W.2d 961, error refused— 
GUes V. Giles, Civ.App., 94 S.W. 2d 
208, error dismissed—^Harmon v. 
Schmitz. Clv.App., 26 S.W.2d 289, 
291, quoting Corpus Juris, cuid af¬ 
firmed, Com.App., 39 S.W.2d 587— 
Brito V. Slack, Civ.App., 26 S.W.2d 
881. 

Vt.—^University of Vermont v. Wil¬ 
bur’s Estate, 163 A. 572, 106 Vt. 
147. 

Va.—^Payne v. Tobacco Trading Cor¬ 
poration. 18 S.B.2d 281, 179 Va¬ 
le 6 —Snidow V. First Nat. Bank of 
Narrows, 16 S.E.2d 385, 178 Va. 
239, set aside on other grounds, 
18 S.B.2d 405—Grace v. Virginia 
Trust Co., 142 S.B. 378, 160 Va. 56— 
Matthews v. Hansom, 184 S.E. 668, 
145 Va. 614. 

Wash.- -Dingley v. Robinson, 270 P. 

1018, 149 Wash. 801. 

Wis.—^Madison Trust Co. v. Skog- 
strom, 269 N.W. 349, 22 Wis. 685. 

28 C.J. p 627 note 34. 

Mental operation by donor 

“Intention” which is essential ele¬ 
ment of “gift inter vivos” calls for a 
mental operation by donor which is 
evidenced by words and conduct, and 
also by presumption that donor in¬ 
tends legal effect of his or her acts.— 
Speaker v. Keating, D.C.N.Y., 36 F. 
Supp. 656, reversed on other grounds, 
C.C.A., 122 F.2d 706. 

intention to transfer title is nec¬ 
essary to constitute valid and effec¬ 
tive gift Inter vivos. 

Ark.—Pyland v. Gist, 7 S.W.2d 98:, 
177 Ark. 860. * 

Fla.—^Hodges v. Atlantic Nat. Bank 
of Jacksonville, 184 So. 876, 184 
Fla. 703. 

Iowa.—Taylor v. Grimes, 273 N.W. 
898, 223 Iowa 821. 

Neb.—^First Trust Co. of Lineoln v. 
Hammond, 299 N.W. 496, 140 Neb. 
830, opinion supplemented First 
Trust Co. of Lincoln, Neb., v. Ham¬ 
mond, 800 N.W. 808, 140 Neb. 330, 
opinion supplemented First Trust 
Co. V. Hammond, 4 N.W.2d 874, 141 
Neb. 756—Smith v. Pacific Mut. 
Life Ins. Co. of California, 265 N. 
W. 634, 130 Neb. 60L 
Paramount consideration 
Intention of the donor is para- 
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tion must be inconsistent with any other theory.^^ 
In this respect there is no distinction between verb¬ 
al gifts and. those evidenced by a writing.23 or be¬ 
tween gifts of personalty and gpfts of realty.^^ 
Delivery of property without such intent,25 as, for 
instance, through inadvertence or mistake,26 will 
not support a gift Moreover, the intention required 
is a present intention; a mere intention to give in 
the future, however well shown, gives rise to no ob¬ 


ligation which the law will recognize or enforce.27 
It is not necessary, however, that the expression of 
intention be synchronous with delivery.26 There is 
no particular form in which the intention of the 
donor must be expressed.26 It may be manifested 
by acts or words of both,66 or it may be inferred 
from the relation of the parties and from all the 
facts and circumstances. 61 


mount consideration in determiningr 
whether delivery of grift has been 
proved.—^Duncan v. Moore, Tex. Civ. 
App.* 135 S.W.Sd 787, error refused. 
SufllolMLcy of latent 
If a clear intention Is manifest at 
the time to grlve personal property to 
another and relinquish control there¬ 
of, this is sufficient.—^Ellsworth v. 
Ellsworth, Tex.Clv.App., 151 S.W.2d 
528, error refused. 

Boles as to oonstmotlon of wills 
In dealingr with grift Inter vivos, 
courts may resort to rules control- 
Itngr construction of wills to deter¬ 
mine donor's intention, which must 
control if possible.—^Warner v. Keis- 
er, 177 N.B. 369, 93 Ind.App. 647. 
iKoney 

Intent is necessary to pass money 
as present grift—^Bums v. Nolette, 
144 A. 848, 88 N.H. 489, 67 A.L,.R. 
1071. 

Beed cannot be sustained as a grift 
unless it was intended to be such by 
the donor.—O’Connell v. O'Connell, 91 
P.2d 1107, 162 Or. 4il. 

Bnowledgre of property’s existenLoe 
Donor dpes[ not assent to or au¬ 
thorize grift^ in absence of some 
showing: of knowledgre on donor’s 
part concerning: existence of specific 
property subject to grift—^In re Mc¬ 
Coy's Estate, 63 P.2d 522, 189 Wash. 
103. 

S2. Ala.—Collins v. Baxter, 164 So. 
61, 63, 231 Ala. 247, quoting: Cor¬ 
pus Juste. 

MisA—Cidd^dn v, Oidden, 167 So. 786, 
176 MiSs. 98. 

Neb.—^Ralston v. Margret, 293 N.W. 
134, 138 Neb. 858—In re Sterneck- 
er*s Estate, 287 N.W. 659, 136 Neb. 
811 

N.T.—iln re Green's Estate, 288 N.T. 
S. 249, 247 App.Div. 540—In re 
Pizer’s Bsthte, 32 N.T.S.2d 821, 178 
Misc. 7—In re Delapenha’s Estate, 
'28'!N'.T.G.2d 976, 176 Mlsc. 782. 

Ui:a]^.—Andies v. Chase, 49 P.2d 
98'8, 943, '89<Dtah 61, quoting Oor- 
* ttus' J>aitei and'petition denied 67 
’’'P,2d- 

I > i . . '' . 'f-*' . J t 

afcTflCJajliTf-*# re/HallfliW Piiae#, W4 

Md.—Hutson iLiiHutStoni e177> A. .177, 
ISO, 168 : 


24. Md.—Hutson v. Hutson, supra, 
quoting: Corpus Juris* 

28 CJ. p 628 note 87. 

26. Ark.—Stlfft v. W. B. Worthen 
Co.. 3 S.W.2d 316. 176 Ark. 586— 
McKee v. Hendricks, 264 S.W. 825, 
952, 165 Ark. 369. 

Cal.—Union Mut Life Ina Co. v. 
Broderick, 238 P. 1034, 196 Cal. 
497^—Monnette v. Title Insurance & 
Trust Co.. 290 P. 668, 107 Cal.App. 
313—^Mutual Ben. Life Ins. Co., v. 
Clark, 254 P. 806, 81 Cal.App. 546. 
Pla.—^Hodgres v. Atlantic Nat Bank 
of Jacksonville, 184 So. 875, 184 
Pla. 702. 

Ind.—Cunnlngrham v. Teagrue. 11 N.E. 
2d 625, 105 Ind.App. 46—Kratli v. 
Starke County Trust & Savlngrs 
Bank, 183 N.E. 696, 05 Ind.App. 402. 
Ky.—^Hays' Adm'rs v. Patrick, 99 S. 

W.2d 805, 266 Ky. 713. 

Md.—^Hutson v. Hutson, 177 A. 177, 
180, 168 Md. 182, quoting: Corpus 
Juris. 

Mich.—Johnson v. Dougrlas, 274 N.W. 
780, 281 Mich. 247—Clougrh v. First 
Nat Bank, 236 N.W. 790, 254 Mich. 
298. 

N.Y.—^In re Fitzpatrick’s Estate, 17 
N.T.S.2d 280. 

Tenn,—Chandler v. Roddy, 43 S.W.2d 
897, 163 Tenn. 338. 

28 C.J. p 628 note 38. 

Zutent to oreats lesser estate 

To complete g:ift there must be 
absolute Intent to‘ grive, not Intent 
to create some other interest or con¬ 
ditional estate.—^Monnette v. Title 
Insurance & Trust Co., 290 P. 668, 
107 Cal.App, 813. 

30, Tenn.—^Marshall v. Russell, 25 
S.W. 1070, 93. Tenn, 2.61. 

Mista ken belief that donee was wife 
Where plaintiff, throug:h straw par¬ 
ty, conveyed hib property to himself 
and defendant ostensibly as tenants 
by entireties, but their marrlag:e was 
invalid because of defendant’s prior 
•subsisting: ma^iag:e, transfer was In- 
eltecUye.—^Sfi^tson v. Hptaon,. 17 7, A. 
177, 180,.168 .Md. 182,. quoting: Cozxms 
Jurte.^^ 

27. ,U.Sl-7^dI^on, V, Cciji^issioner 
of Ihtei^ ReyeuuW, C!-C,Ai, .P. 
2d 7l0^Mopre v,. TiUer,, ■CJ.^A.Ofu, 
61 P.2d .478^Raiterj»^n v. Lod^e, 
C.tJJ%:iowa, 5j3. P.2d 895r^.806;\ci%g: 
Oorpijis' Jntte. • . 


Ga.—Cannon v. Williams, 22 S.E.2d 
838. 

111. —Suchy V. Hajicek, 4 N.E.2d 886, 
364 Ill. 502. 

Ky.—Adams’ Adm'rs v. Adams, 95 
S.W.2d 31, 264 Ky. 543. 

Mass.—Murphy v. Smith, 196 N.E. 
912, 291 Mass. 93.. 

N.T.—^In re Green's Estate, 288 N.Y. 

S. 249, 247 App.Div. 640. 

Pa.—^In re Campbell’s Estate, 118 A. 
547, 274 Pa. 546. 

Tex.—Crutcher v. Johnson County, 
CIv.App., 79 S.W.2d 932. 

28 aj. p 628 note 40. 

Speolflo intent 

To constitute a valid gift inter 
vivos the donative Intent which must 
be proved is not a mere general in¬ 
tent or expectation of making a gift, 
but a specific intent, accompanying 
the act alleged to constitute delivery, 
that then and by that act a transfer 
of ownership by way of gift should 
be accomplished and completed.—Rel- 
ley V. Pulper, 115 A. 661, 93 N.J.Bq. 

112 . 

SSL Ga.—Culpepper v, Culpepper, 89 
S.E. 161, 18 Ga.App. 182. 

N.Y.—^Van Cleef v. Maxfield, 188 N.Y. 
S. 322, 196 App.Dlv. 784. 

29. Pla.—Seaboard Air Line Ry. Co- 
v. Dorsey, 149 So. 769, 111 Pla. 22. 

lud.—^Warner v. Keiser, 17ir N.R 369, 
93 Ind.App. 547. 

28 C.J. p 628 note 42. 

Prior agreement 

Gift can be completed without any 
prior verbal agreement between par^ 
ties that it should be such.—^Hoover 
v. Smallwood, Tex.Clv.App., 45 S.W. 
2d 702. 

30. Kan.—Stevenson v. Hunter, 298 
P. 500, 602, 131 Kan. 760, quoting 
Chrpna Jurte, 

28 C.J. p 628 note 48. 

Beolaratioxis eeseutlal 
Simple delivery of piece of person¬ 
al i)roperty by owner thereof to an¬ 
other forms no basis for determina¬ 
tion that "gift” thereof’ was intended, 
bilt- there must - be declarations of 
such intention tb establish gift—^In 
re EvAnA Estate, 41 N.E.2d 410,'71 
Ohio lApp.'127. ' ' 

^ Kan.—Stevepi^op v. Hunter, 293 
, P., 6po, 6p2, 431 760, quoting 

Oozptis Jo^. ‘ 

28,p.:r.;’p 6?8 ppte 44.? ' 
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The absence of adequate motive is inunaterial if 
the requisite intent appears.** 

^ 16. Complete Execution 

In order to be effective, a gift must go Into Imme¬ 
diate and present effect and must be fully executed. 

In order to be effectual a gift must be fully exe¬ 
cuted,for the reason that, there being no consid¬ 
eration therefor, no action will lie to enforce it^^ 
If anything remains to be done, the transaction is a 
mere executory agreement to give, and the title 
does not pass.^S Until the gift is thus made perfect. 


a locus poenitentise remains, and the owner may 
make any other disposition of the property that he 
may think proper.^® This rule applies whether the 
gift is by delivery only or by creation of a trust in 
a third person or in the donor.®^ 

To be effective, a gift must go into immediate 
and present effect.®® A mere intention to make a 
gift, however clearly expressed, which has not been 
carried into effect amounts to nothing, and confers 
no rights in the subject matter of the proposed gift 
on the intended donee.®® The intention must be 


32 . Mo.—^Richardson v. Smart, 66 
Mo.App. 14. 

33 . U.S.—Union Trust Co. v. U. S., 
CtCl., 54 P.2d 16^2, certiorari denied 
Union Trust Co. of Detroit, Mich., 

V. U. S., 62 S.Ct. 500, 286 U.S. 647. 
76 Li.Ed. 1284—Ratterman v. LiOdgre, 
CC.A.Iowa, 18 F.2d 806, 806, cltlnsr 
Corpus Jtixls. 

I>eL—^Higrhfleld v. Equitable Trust 
Co., 166 A. 724, 4 W.W.Harr. 609. 
m.— ^Kelly V. Dyer, 194 N.E. 265, 369 
IlL 46—Hershe v. Rinkenberger*s 
Estate. 3 N.E.2d 9<53, 286 IlLApp. 
494. 

Ky.—^Brashears’ Adm'r v. Oder, 165 S. 

W. 2d 801, 291 Ky. 817—Gemert v. 
Liberty Nat. Bank & Trust Co. of 
LouisvUle, 146 S.W.2d 622, 284 Ky. 
575—^Hays* Adm’rs v. Patrick, 99 
S.W,2d 805, 266 Kly. 713—Combs v. 
Roark's Adm'r, 299 S.W. 676, 221 
Ky. 679. 

Me.—^McDonough v. Portland Sav. 
Bank, 1 A.2d 768, 770, 136 Me. 71, 
quoting Corpus Jt&ris—— Maine Say. 
Bank V. Welch, 116 A. 645, 121 Me. 
49. 

Mass.—Simpkins v. Old Colony Trust 
Co., 151 N.E. 87, 254 Mass. 676. 
Mj ch. —Johnson v. Douglas, 274 N.W. 

780, 281 Mich. 247. 

Mo.—Dickson v. Dickson, 101 S.W.2d 
774, 231 MoJ^pp, 516. 

Neb.—^In re Nielson's Estate, 280 N. 
W. 246, 135 Neb. 110—Ladman v. 
-Farmers & Merchants Bank of Mil¬ 
ligan, 266 N.W. 252, 254, 180 Neb. 
460, quoting Cozpiui Juris— John¬ 
son y. Omaha Loan & Building 
Ass'n, 267 N.W. 370, 128 Neb.,37. 
N.M.—White v. Mayo, 299 P* 1068, 
1072, 26 N.M. 430, citing Corpus 
Juris. 

N.T.—In re Weber's Estate^ 296 N.Y. 

S. 438, 163 Misc. 81. 

N.D.—Reel y. Hansboro State Bank, 
201 N.W. 861, 52 N.D. 132. ' ’ 

OkL—Harmon vi Kernb, 86 P.2d 898, 
169 Okl. 290. ' ■ 

Or.—In re Norman's Estate, 88 P.2d 
977, 161 Or. 450. 

Pa.—In re Allshouse's Estate, 166 A. 

.69, 304 Pa. 481, 96 AL.R. 379,'^ 
Tenn.—Fly y. Woods, 13 TenilApp. 
316. - , 

Tex.—Crutchbr v. Joimson Comity, 


Ciy.App., 79 S.W.2d 932, 933, citing 
Corpus Juris. 

28 O.J. p 629 note 46. 

• If anything remains to be done by 
donor, the gift is not complete.— 
Cook V, First Nat. Bank, 291 P. 43, 
143 Okl. 6. 

dii Mich.—Johnson v. Douglas, 274 
N.W. 780, 281 Mich. 247. 

N.T.—Gray y. Barton, 56 N.Y. 68, 14 
Am.R. 181. 

S.C.—^Lynch y. Lynch, 21 S.E.2d 569, 
201 S.C. 130. 

Tex.—^Benayides y. Laredo Nat. Bank, 
Ciy.App., 91 S.W.2d 872, *374, quot¬ 
ing Corpus Juris. 

35. U.S.—Union Trust Co. v. U. S., 
CtCL, 64 F.2d 162, certiorari denied 
Union Trust Co. of Detroit, Mich, 
y. U. S., 62 act. 600, 286 U.S.- 647, 
76 L.Ed. 1284. 

Idaho.—Wilson v. Fackrell, 34 P.2d 
409, 412, 64 Idaho 515, quoting Cor- I 
pus Juris. 

Neb.—Ladman v. Farmers & Mer¬ 
chants Bank of Milligan, 365 N.W. 
253, 130 Neb. 460. 

Tex.—Benavides v. Laredo Nat. Bank, 
Clv.App., 91 S.W.2d 872, 874, quot¬ 
ing Corpus Juris—^Peterson v. 
Weiner, Clv.App., 71 S.W.2d 644, er- 
or refused. 

28, C.J. p 629 note 48. 

36. Pa.—^In re Kaufmaim's Estate, 
127 A. 133, 281 Pa. 619. 

R.L—^Arnold, v. Barrington, 117 A. 
424, 44 RX 298. 

Tex.—Benavides v* Laredo Nat. Bank, 
Clv.App., 91 S.W.2d 372, 374, quot¬ 
ing Corpus Juris. 

28 C.J. p 629' note 49. 

There must be so "locus pceniten- 
or the gift is not valid.—^Pomer- 
antz v. Pomerantz. 19 A.2d 713, 179 
Md. 486—Pope v. Safe Deposit & 
Trust Co., 161 A. 404, 163 Md. 239. 

,37. N.Y.—^Martin v. Funk, 75 N.Y. 
134, 31 Am.R. 446—Wingrove v. 
Wagner, 53 N.Y.S. 1118, 81 App.Div. 
,630. 

38 ;, XJ.S.—Copland v. Commissioner 
of Intertufl Revenue, CC^A., 41 F.2d 

Ark.— Kribkerberg V. HolL 148 S-W-^d 


33eL—Highfleld v. Equitable Trust 
Co., 166 A. 724, 4 W.W.Harr. 509. 

Ga.—^Bowen y. Holland, 186 S.B. 720, 
182 Ga. 480. 

m.—Suchy v. Hajicek, 4 N.B.2d 836, 
364 IlL 602—^Hopkins v. Hughes. 
173- N.E. 100, 840 Ill. 604—^Duffleld 

V. Rader, 6 N.B.2d 228, 288 IlLApp. 
184. 

Ind.—^Michael v. Holland, App., 40 N. 
E.2d 362—Warner v. Keiser, 177 N. 
E. 869, 93 Ind.App. 547. 

Ky.—^Brashears' Adm'r v. Oder, 165 
S.W.2d 801, 291 Ky. 817—Parris v. 
Farris, 107 S.W.2d 299, 269 Ky. 
466—Hays' Adm'r v. Patrick, 99 S. 

W. 2d 806. 266 Ky. 713—Combs v. 
Roark's Adm'r, 299 S.W. 676, 221 
Ky. 679. 

Md.—^Pomerantz v. Pomerantz, 19 A. 
2d 713, 179 Md. 486—First Nat 
Bank v. Liberty Trust Co., 134 A. 
210, 161 Md. 241, 47 A.L.R. 730. 
Mich.—Gelsel y. Burg, 276 N.W. 904, 
283 Mich. 73. 

Miss,—^McClellan v. McCauley, 180 So. 

146, 168 Miss. 466. 

Mo.—^Dickson v. Dlckspn, 101 S.W.2d 
774, 231 MO.APP. 616. 

Neb.—^Ladman y. Farmers & Mer¬ 
chants Bank of Milligan, 266 N.W. 
262, 130 Neb. 460. 

N.Y.—^People's Trust Co. v. Dickson, 
214 N.Y,S. 78, 126 Misc, 680. 

N.C.—^Rosenmann v. Belk-Williams 
Co., 182 S.B. 282, 191 N.C. 493. 
OkL—Harmon v. Kerns, 86 P.2d 898, 
169 OkL 290—^York v. Trigg, 209 P. 
417, 87 OkL 214. 

Or.—^In re Norman's Estate, 88 P.2d 
977, 161 Or. 460. 

Pa,—In re Stewart's Estate, 163 A. 
754, 309 Pa. 204. 

Utah.—^Helper State Bank v. Crus, 
81 P.2d 869, 95 Utah 320—Wood 
v. Wood, 49 P.2d 416, 87 Utah 394. 
Vt.—^University of Vermont v. Wil¬ 
bur’s Estate, 163 A. 572, 105 Vt 

147. 

Va.—Thomaa v. First Nat Bank, 186 
S.B, 77, 166 Va. 497. 

Wash.—^Decker v. Fowler, 92 P.2d 
264, 199 Wash. 649, 131 A.L.R. 961 
—Old Nat Bank & Union Trust 
Co. y. Kendall, 126 P.2d 603, 14 
Wash.2d 19. 

89k. Ky.—Chipman's Adm’r v. Ger- 
lach, 160 S.W.2d 633, 286 Ky. 167 
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executed by a complete and unconditional deliv¬ 
ery.'*® 

Promise of gift. A mere promise or executory 
agreement to make a gift of property does not 
amount to a gift inter vivos and is not enforceable 
as such,^i unless the promise is followed by the sur¬ 
render of possession or dominion over the alleged 
subject of the gift.'*^ An agreement for future de¬ 
livery is nothing more than a promise to make a 
giftJ^ Natural love and aifection is a good consid¬ 
eration for an executed contract or gift, but is not 
sufficient to support a promise to make a gift.^^ 
Mutual promises to make gifts cannot be enforced 
by the donee, even if some of the donors complete 
their gifts, unless the donee is an educational, re¬ 
ligious, or philanthropic institution,^® qj- Jj^s ex¬ 
pended money or incurred obligations arising from 
the acceptance of the promise.^® 


Agreement under seal. It has been held that an 
agreement under seal to make a gift is enforce¬ 
able, this being in accordance with the general prin¬ 
ciple that a seal imports a consideration,^*^ the 
weight of authority is to the contrary.**® 

§ 17. Delivery 

The necessity and sufficiency of a delivery to sup¬ 
port a gift are discussed in the following sections. 

Examine Pocket Parts for later cases. 

§ 18. - Necessity 

A delivery is essential to the validity of a gift. 

A delivery is essential to the validity of a gift,- 
there must be an actual, constructive, or symbolical 
delivery of the propetry to the donee, or to some 
one for him,*® in execution of the gift, and for the 


—^Kelley-Koett Mfgr. Co. v. Golden- 
berfiT, 270 S.W. 16, 207 Ky. 695. 

Md.—^Pope V. Safe Deposit & Trust 
Co., 161 A. 404, 163 Md. 289. 

Maas.—Simpkins v. Old Colony Trust 
Co., ?61 N.B. 87, 264 Mass. 576. 

Mo.—-^artall v. St. Louis Union Trust 
Co.. 163 S.W.2d 370. 348 Mo. 372. 

N.T.—In re Chamberlin's Will, 86 N. 
T.S.2d 209, 264 App.DIv. 940. modi¬ 
fied on other grounds In re Cham¬ 
berlin's Dstate, 46 N.£3.2d 883, 289 
N.T. 456—^In re Green's Dstate, 288 
N.T.S. 249, 247 App.DIv. 640—In re 
Brown's Ex'rs. 226 NT.T.S. 1, 130 
Mlsc. 866, modified on other 
grounds In re Brown's Bstate, 232 
N.T.S. 371, 225 App.Dlv.' 759, modi¬ 
fied on other groimds In re Brown’s 
Will, 169 N'.B. 612, 252 N.T. 366. 

Tex.—^Harmon v. Schmitz, Clv.App., 
26 S.W.2d 289, 291, quoting- Oozpiu 
JtiTlB, affirmed, Com.App.. 89 S.W, 
2d 587. 

Utah.—Christensen v. Ogrden State 
Bank, 286 P. 638, 76 Utah 478. 

28 C.J. p 629 note 51. 

40, N.T.—^In re Moran's Will, 241 N. 
T.S. 648, 136 Mlsc. 615. 

OkL—Cook V. First Nat. Bank, 291 
P., 43, 146 OkL 5—Tensfield v. Magr- 
nolia Petroleum Co., 272 P. 404, 
134 OkL 38. 

R.L—Arnold v. Barrlngrton, 117 A. 
424, 44 H.L 298. 

Tenn.—^Perry v. Bryunt, 98 S.W.2d 
344, 19 Tenn.App. 612. 

Wyo.—^Begrovlch v. KruIJac, 267 P. 
426, 38 Wyo. 365, 60 A.L.B. 1046. 

28 C.J. p 629 note 52. 

41. U.S.—Hendrie v. Hendrie, C.C.A. 
Fla., 94 F.2d 534. 

CaL—^Burke r. Bank of America Nat 
Trust & Savings Ass'n, 94 P.2d 58, 
84 Oa2.App.2d .594. 

Md.—Pope V. Safe Deposit & Trust 
Co., 161 A. 404, 163 Md. 239: 

Ma—^Perry v. First Nat Bank, 68 
927, 228 MoJlpp. 486. 


\ N.T.—^Farmers' Loan & Trust Co. v. 
Wlnthrop, 144 N.B. 686, 238 N.T. 
477, modifying 202 N.T.S. 456, 207 
App.Div. 866. 

Tex.—Crutcher v. Johnson County, 
C1V.APP., 79 S.W.2d 932. 

Wla—In re Smith's Estate, 277 N.W. 

141. 226 Wis. 556. 

28 C.J. p 629 note 53. 

42. Iowa—Casady v. Casady, 169 N. 

W. 68*3, 184 Iowa 1241. 

43- Va—Gardner v. Moore, 94 S.E. 
162, 122 Va 10. 

44. U.S.—Hendrie v. Hendrie, CC.A. 
FJa, 94 P.2d 634. 

Ark.—Neal v. Neal, 106 S,W.2d 695, 
194 Ark. 226. 

La—^Klrtman v. UpkJns, 135 So. 612, 
17 LaApp. 96. 

28 C.J. p 630 note 56. 

45. Ohio.—Townsend v. Citizens Sav. 
& Trust Co., 28 Ohio Clr.Ct,N.S., 
182. 

46. Ala—South v. Fayette First 
Nat Bank, 88 So. 219, 17 AlaApp. 
669. 

28 C.J. p 630 note 58. 

47- Pa—Ross' Appeal, 17 A. 682, 127 
Pa 4. 

28 C.J. p 630 note 59. 

4a N.T.—In re Jamea 40 N.E. 8.76, 
146 N.T. 78, 48 Am.S.R. 774. 

28 C.J. p 630 note 60. 

49. U.S. — Speaker v. Keating, C.C.A. | 
N.T., 122 F.2d 706, reversing, D.C., i 
86 F.Supp. 556—City Bank Farm¬ 
ers Trust Co. V.. Hoey, aaA.N.T., 
101 F.2d 9, affirming, D.C., 23 P. 
Supp. 831—^Botohford v. Commis¬ 
sioner of Internal Revenue, C.C.A.. 
81 F.2d 914—Chaffee v. Locomotive 
Bngrineers' Mut Life & Accident 
Ins. Ass'n, C.C.A.Utah, 67 F.2d 279 
—^Bllerson v. Grove, C.C.A.,N.C., 
44 F.2d 493—Adams v. Hagerott, C. 
C.A.N.D., 84 F.2d 899^—Ratterma.n 
V. Lodge, C.aA.Iowa, 13 F.2d 805, 
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806, citing Corpus JtLzla—Blodgett 
V. Holden, D.C.Mich., 11 F.2d 180,. 
reversed on other grounds, C.C.A.. 
27 P.2d 1016—Parrott v. Noel, D.C. 
Va, 8 F.2d 368—Miller v. Herzfeld, 
C.C.AN.J,, 4 F.2d 355—Becker v. 
Glenn, D.C.Ky., 29 F.Supp. 658. 
Ala—^Hudgens v. Tillman, 161 So* 
863, 227 Ala 672. 

Ariz,—^McNabb v. Fisher, 299 P. 679, 
38 Ariz. 288. 

Ark.—^Krickerberg v. Hoff, 143 S.W. 
2d 660, 201 Ark. 63—Carter v. 
Walker, 189 S.W.2d 233, 200 Ark. 
466—Neal v. Neal, 106 S.W.2d .505, 
194 Ark. 226—^Bryant v. Parker. 65 
S.W.2d 1061, 188 Ark. 598—Gross 
V. Hoback, 68 S.W.2d 202, IS*? Ark. 
20—Pyland v. Gist 7 S.W,2d 985, 
177 Ark. 860—Stifft v. W. B. 
Worthen Co., 3 S.W.2d 316, 176 Ark. 
585. 

Cal.—Jean v. Jean, 277 P. 313, 207 
Cal, 116—^Field v. Mollison, 123 
P.2d 60S, 50 CaLApp.2d 686—Bish¬ 
op's School Upon Scripps Founda¬ 
tion V. Wells, 65 P.2d 105, 19 CaL 
App.2d 141—Acevedo v. Azevedo, 36 
P.2d 1C78, 1 CaLApp.2d 604—Lo 
Presti V. Manning, 13 P.2d 1002, 
125 CaLApp. 442—Lynch v. Lynch. 
12 P.2d 741, 124 CaLApp. 454— 
Mercantile Trust Co. v. Reay, 274 
P. 401, 96 Cal.App. 668—Mutual 
Ben. Life Ina Co. v. Clark, 264 P. 
306, 81 Cal.App. 646—Casteihun v« 
San Francisco Savings & Loan So¬ 
ciety, 206 P. 66, 56 Cal.App. 220. 
Colo.—^Hardy v. Carrington, 288 P^ 
620, 623, 87 Colo. 461, ciUng Cor¬ 
pus Jnits. 

Conn.—City Nat Bank v. Morrlsseyr 
117 A, 493, 97 Conn. 480. 

I>eL—Hlghfleld v. Elqultable Trust 
Co., 166 A. 724, 4 W.W.Harr. 609. 
D.C.—Conlon v. Turley, 10 F.2d 990. 
891, 56 Alpp.D.C. 96, citing Corims 
Jaxla—^Lee v. Lee, 5 F.2d 767, 55 
App.D.a 344—Lust v. Miller, 4 F. 
2d, 299, 66 App.D.a 217. 
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Fla.—Jones v. Fergruson, 7 So. 2d 4 j 64« 
160 Fla. 213. 

Ga.—^Bowen v. Holland, 185 S.El 720, 
182 Ga. 430—^Young v. Locknit, 13 
S.B.2d 525, 64 Ga.App. 438. 

Ill.—Lindner & Boyden Bank v. War- 
drop, 18 N.E.2d 897, 370 Ill. SIO. af¬ 
firming 10 N.E.2d 144, 291 IlLApp. 
464—People v. Polhemus, 10 N.B.2d 
966, 367 Ill. 186—Suchy v. Hajicek, 
4 N.B.2d 836, 364 Ill. 602—Herrin 

V. McCarthy, 171 N.E. 621, 339 Ill. 
530—Rothwell v. Taylor, 136 N.B. 
419, 303 IlL 226, reversing 221 Ill. 
App. 668—In re Meyer*s Estate, 
App., 46 N.E.2d 495—^Williams’ Es¬ 
tate V. Tuch, 39 N.E.2d 696. 318 
IlLApp. 230—^Duffleld v. Rader, 6 N. 
E.2d 228, 288 IlLApp. 184. 

Ind.—^Avery v. Somsel, 192 N.E. 907, 
99 Ind.App. 470—^Warner v. Kelser, 
177 NE. 369, 93 Ind.App. 647. 

Iowa.—Taylor v. Grimes, 273 N.W. 
898, 223 Iowa 821—Woodward v. 
Woodward, 268 N.W. 640, 222 Iowa 
146—^Needles v. Shenandoah Nat. 
Bank of Shenandoah, 211 N.W. 392, 
202 Iowa 927. 

Ky.—^Brashears' Adm'r v. Oder, 165 
S.W.2d 801, 291 Ky. 817—York's An¬ 
cillary Adm’r v. Bromley, 161 S.W. 
2d 28, 28$ Ky. 633—Chlpman's 

Adm'r V. Gerlach, 160 S.W.2d 633, 
286 Ky. 167—G^mert v. Liberty 
Nat. Bank ic Trust Co. of Louis¬ 
ville. 145 S.W.2d 522, 284 Ky. 675 
—Hart V. Hart. 114 S.W.2d 747, 272 
Ky. 488—Farris v. Parris, 107 S. 

W. 2d 299, 269 Ky. 466—^.ffiJtna Ins. 
Co. of Hartford, Conn. v. Eblen, 99 
S.W.2d 710, 266 Ky. 648—Biehl v. 
Biehl's Adm'x, 93 S.W.2d 836, 263 
Ky. 710—Gray v. Greer, 70 S.W.2d 
683, 253 Ky. 809—Collins v. Collins' 
Adm'r, 46 S.W,2d 811, 242 Ky. 6— 
Peters' Adm'r v. Peters, 6 S.W.2d 
499, 224 Ky. 493, 59 A.L.R. 969— 
Combs V. Roark's Adm'r, 299 S.W. 
676, 221 Ky. 679—Dickerson v. Sny¬ 
der, 272 S.W. 384, 209 Ky. 212— 
Kelley-Koett Mfg. Co. v. Golden- 
berg. 270 S.W. 15, 207 Ky. 696, 

Me.—^Rose v. Osborne, 180 A. 315, 
133 Me. 497. 

Md.—^Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.R. 647—^First Nat. 
Bank v. Liberty Trust Co., 134 A. 
210, 161 Md. 241, 47 A.L.R. 730. 
Mass.—^Reardon v. Whalen, 29 N.E. 
2d 23, 306 Mass. 679—^Millett v. 
Temple, 182 N.E. 921, 280 Mass. 
543, 84 A.L.R. 378. 

Mich.—Loop V. Des Autell, 293 N.W. 
738, 294 Mich. 627—Geisel v. Burg, 
276 N.W. 904, 283 Mich. 73—^In re 
Van Wormer’s Estate, 238 N.W. 210, 
266 Mich. 399. 

Minn.—Owens v. Owens* 292 N.W. 89, 
207 Minn. 489. 

Miss.—McClellan v. McCauley, 130 
So. 146, 158 Miss. 466. 

Mo.—^Roethemeier v. Veith, 69 S.W. 
2d 930, 334 Mo. 1030—^Trautz v. 
Lemp, 46 S.W.2d 135, 329 Mo. 


680—^Riney v. Riney, App., 117 S. 
W.2d 698—Dickson v. Dickson, 101 • 
S.W.2d 774, 231 Mo.App. 616—Cre- 
mer v. May, 8 S.W.2d 110, 223 Mo. 
App. 57—^In re Lindhorst's Estate, 
270 S.W.2d 160. 216 Mo.App. 473— 
In re Martin's Estate, 266 S.W. 
750, 219 Mo.App. 61. 

Mont—Nelson v. Wilson. 264 P. 279, 
81 Mont. 660. 

Neb.—^Ralston v. Marget, 293 N.W. 

124. 138 Neb. 358—^In re Nielson's 
• Estate. 280 N.W. 246, 135 Neb. 110 
—Smith V. Pacific Mut Life Ins. 
Co. of California, 266 N.W. 634, 130 
Neb. 601—^Johnson v. Omaha Loan 
& Building Ass'n, 267 N.W. 370, 
128 Neb. 37—Henley v. Live Stock 
Nat Bank, 267 N.W. 244, 127 Neb. 
857. 

N.J.—Hanstein v. Kelly, 24 A.2d 386, 
131 N.J.Bq. 132—Meyer v. Meyer. 2 
A.2d 467, 124 N.J.Eq. 481—^Peppier 
V. Roffe. 194 A. 648, 122 N.J.Eq. 
610—^Pabst V. Haman, 186 A. 600, 

120 N.J.Eq. 461, affirmed 189 A. 384, 

121 N.J.Eq. 263—Guardian Life Ins. 
Co. of America, 168 A. 642, 114 N. 
J.Eq. 369—Trenton Sav. Fund Soc. 
V. Byrnes, 160 A. 831, 110 N.J.Eq. 
617—^First Nat Bank v. Rutherford 
Trust Co., 157 A. 142, 109 N.J.Eq. 
266—^Kirkpatrick v. Kirkpatrick, 
151 A. 48, 106 N.J.Bq. 391—^Madison 
Trust Co. V. Allen. 147 A. 546, 105 
N.J.Eq. 230, affirmed 161 A. 906, 
107 N.J.Bq. 183—In re Coyle's Es¬ 
tate. 164 A. 744, 9 N.J.Misc. 168— 
Jones V. Westcott, 150 A. 60, 8 N. 
J.Misc. 312. 

N.Y.—Vincent v. Putnam. 161 N.E. 
426, 248 N.Y. 76, affirming 223 N. 
Y.S. 361, 221 App.Div. 211, which 
affirmed 217 N.Y.S. 381, 127 Misc. 
647, and affirming Vincent v. Rix, 
223 N.Y.S. 864, 221 App.Div. 209, 
which affirmed 217 N.Y.S. 393, 127 
Misc. 639—^Viggiani v. Favata, 13 
N.Y.S.2d 363, 267 App.Div. 346—In 
re Black's Estate, 289 N.Y.S. 462, 
248 App.Div. 1—Carroll v. Smith, 
241 N.Y.S. 646, 229 App.Div. 286— 
In re Wiemann, 221 N.Y.S. 409, 220 
App.Div. 276—^Union Trust Co. of 
Rochester v. Boardman, 213 N.Y.S. 
277, 216 App.Dlv. 73, affirmed 159 
N.E. 678, 246 N.Y. 627—In re 

Fonda's Estate, 200 N.Y.S. 881, 206 
App.Div. 661—In re Pizer's Estate, 
32 N.T.S.2d 821, 178 Misc. 7—^In re 
Wrone's Estate, 31 N.Y.S.2d 191, 
177 Misc. 641—^In re Jarmakowski's 
Estate, 8 N.Y.S.2d 36, 169 Misc. 463 
—^In re Skuse's Estate, 1 N.Y.S.2d 
202, 166 Misc. 664—^In re Weber's 
Estate, 296 N.Y.S. 433, 163 Misc. 
81—^In re Cronkrite's Estate, 295 
N.Y.S. 211, 162 Misc. 306—^In re 
Frothlngham's Will, 291 N.Y.S. 266, 
161 Misc. 317—^In re Greenberg's 
Will, 286 N.Y.S. 66, 168 Misc. 446 
—in re Pastore’s Estate, 279 N.Y.S. 
200;-166' Misc. 247—^In re Hayes' 
Estate, 276 N.Y.S. 466, 168 Misc. 
233—^In re WMte's Estate, 266 N.Y. 
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S. 765, 148 Misc. 740—^In re Dob- 
kin's Estate, 260 N.Y.S. 909, 146 
Misc. 703—^In re Calen's Estate, 265 
N.Y.S. 383, 142 Misc. 363—In re 
Wilson's Estate, 250 N.Y.S. 653, 140 
Misc. 10. affirmed In re Wilson’s 
Will, 232 N.Y.S. 919, 226 App.Div. 
761, affirmed 169 N.E. 122, 262 N.Y. 
156—In re Shelley's Estate, 234 N. 
Y.S. 497, 134 Misc. 266—In re 

Brady’s Estate, 234 N.Y.S. 366, 133 
Misc. 795, reversed on other 
grounds 239 N.Y.S. 6, 228 App.Div. 
66. affirmed 173 N.E. 879, 264 N.Y. 
590—In re Rosenthal's Estate, 230 
N.Y.S. 271, 132 Misc. 290—In re 
Peno's Estate, 221 N.Y.S. 205, 128 
Misc. 718—^People's Trust Co. v. 
Dickson, 214 N.Y.S. 73, 126 Misc. 
680—^In re Valentine's Estate, 204 
N.Y.S. 284, 122 Misc. 486—Kelley 
v. Kelley, 14 N.Y.S.2d 645. 

N.D.—McGillivray v. First Nat. Bank, 
217 N.W. 160, 66 N.D. 162. 

Ohio.—Streeper v. Myers, 7 N.E. 2d 
554, 132 Ohio St. 322—Bolles Y. 
Toledo Trust Co.. 4 N.E.2d 917, 132 
Ohio St. 121—In re Milliken's Es¬ 
tate, App., 31 N.E.2d 866. 

Okl,—Travelers Ins. Co. of Hartford, 
Conn. V. Baker, 77 P.2d 23, 182 
Okl. 192—Frazier v. Oklahoma Gas 
& Electric Co., 68 P.2d 11. 178 Okl. 
612—^Hickman v. Barrett, 62 P.2d 
40, 176 Okl. 262—Sauls v. Whit¬ 
man. 42 P.2d 275, 171 Okl. 113— 
Harmon v. Kerns, 36 P.2d 898, 169 
OkL 290—In re Widener's Estate, 
266 P. 763, 130 Okl. 154—York v. 
Trigg, 209 P. 417, 87 Okl. 214. 

Or.—^In re Norman's Estate, 88 P.2d 
977, 161 Or. 450—Garde v. Gold¬ 
smith, 283 P. 39, 131 Or. 481— 
Trites v. Abbott, 267 P. 620, 126 Or. 
862—^Miller v. Medford Nat. Bank, 
237 P. 361, 115 Or. 366. 

Pa.—Fitzpatrick v. Fitzpatrick, 29 A. 
2d 720„ 346 Pa. 202—In re Pyewell’s 
Estate, 6 A,2d 123, 834 Pa. 154— 
Ries V. ^ies' Estate 186 A. 288, 
322 Peu 211—^Henderson v. Hughes, 
182 A. 392, 820 Pa. -124—In re 
Stewart's Estate, 163 A. 764. 309 
Pa. 204—In re Allshouse’s Estate, 
166 A. 69, 304 Pa. 481, 96 A.L.R. 
379—^Mardis v. Steen, 141 A. 629, 
293 Pa. 13—In re Campbell's Es¬ 
tate, 118 A. 647. 274 Pa. 646—In 
re Yeager's Estate, 117 A. 67, 273 
Pa. 369—^Reynolds v. Maust, 16 A. 
2d 853, 142 Pa.Super. 109—^In re 
Adams' Estate, 12 A.2d 466, 189 
Pa.Super. 612—^In re Mearkle's Es¬ 
tate, 194 A. 766, 129 PcuSuper. 93— 
In re Simmons* Estate, 186 A. 871, 
122 Pa.Super. 206—^In re Gallag¬ 
her's Estate, 167 A. 476, 109 Pa. 
Super. 304—^Kelly v. Huplits, 157 A. 
704, 103 Pa.Super. 430—^Vogan v. 
Jordan, 92 Pa. Super. 619—^Tearpoak 
V. Tearpoak, 86 Pa.Super. • ’470—^In 
re Hartman's Estate, 12 Pa.Dlst. 
& Co. 197, 13 Lehigh CO.L.J. 189— 
Yost V. Yost, 7 Pa.Dlst. & Co. 653, 
40 Lanc.L.Bev, 2—Klinger v. Her- 
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express purpose of consummating This rule is 
particularly applicable to parol gifts,and it ap¬ 
plies to gifts of realty as well as of personalty.52 
This requirement is founded both on grounds of 
public policy and convenience, to prevent mistake, 
imposition, and perjury,®^ and on the fact that, un¬ 


til delivery, the gift is inchoate and revocable, and 
the title does not pass.®^ Without a complete deliv¬ 
ery there can be no valid gift inter vivos, although 
every other step is taken that is essential to the va¬ 
lidity of the gift;®5 neither intention,56 nor mere 
words alone,57 except where the donee at the time is 


sker, 5 Sch.Regr. 96—^In re Barr's 
Estate, 4 Sch.Beir. 407. 

S.C.—^Lynch v. Lynch, 21 S.£!.2d 669, 
201 S.C. 130. 

S.D.—^In re Lower’s Estate, 203 N.W. 
312, 48 S.r>. 173. 

Tenn.—Wilson v. Wilson, 267 S.W. 
364, 161 Tenn. 486—Atchley v. Rim- 
mer, 266 S.W. 366, 148 Tenn. 303, 
30 A.L.R. 1481—Marlin v. Merrill, 
App., 166 S.W.2d 814—^Dodson v. 
Matthews, 117 S.W.2d 969, 22 Tenn. 
App. 49—State v. Caldwell, 111 S. 
W.2d 377, 379, 21 Tenn.App. 396, 
citing Corpus Jlizis—O'Brien v. 
Waggoner, 96 S.W.2d 170, 20 Tenn. 
App. 146—Scholze v. Scholze, 2 
Tenn.App. 80. 

Tex.—Chaison v. Chaison, Civ.App., 
164 S.W.2d 961, error refused— 
Giles V. Giles, Civ.App., 94 S.W.2d 
208, error dismissed. 

Utah.—^Helper State Bank v. Crus, 81 
P.2d 869, 96 Utah 320. 

VL—^University of Vermont v. Wil¬ 
bur's Estate, 163 A. 672. 106 Vt. 
647. 

Va.—Payne v. Tobacco Trading Cor¬ 
poration, 18 S.E.2d 281, 179 Va. 166 
—Snidow V. First Nat, Bank of 
Narrows, 16 S.E.2d 385, 178 Va. 239, 
set aside on other grounds 18 S. 
E.2d 406—^Thomas v- First Nat. 
Bank, 186 S.E. 77, 166 Va. 497. 
Wash.—^Decker v. Fowler, 92 P.2d 
264, 266, 266, 199 Wash. 649—Daly 
V. Pacific Savings &. Loan Ass'n, 
282 P. 60, 164 Wash. 249—Dingley 
V. Boblnson, 270 P. 1018, 149 Wash. 
301. 

Wls.—In re Schreihart's Estate, 270 
N.W. 71, 228 Wls. 218—Madison 
Trust Co. V. Skogstrom, 269 N.W, 
249, 222 Wia 585. 

28 C.J. p 630 note 66, p 633 note 80. 
Delivery to third person see infra S 
26. 

3izle apj^ies both at law and In equi¬ 
ty 

Ark.—St Louis Union Trust Co. v. 

Hanumans, 161 S.W.2d 960. 
Tex.-^'Donnell v. Halladay, Civ. 

App., 162 S.W.2d 847, error refused. 
N.T.—^In re Brown's ESx'r, 226 N.T.S. 
1, 130 Mlsc. 866, . modified on other 
grounds In re Brown's Estate, 282 
N.T.S. 871, 226^ App.Div. 769, modi¬ 
fied on other grounds In re Brown’s 
Will, 169 N.m 612, 262 N.T. 366. 

Bole is not to be enfo^^ed arbitzarlly 
Ind.—^Warner v. Ideiser, 177 N.B. 369, 
93 Ind.App. 647. 

Bitual or ceremonial cbndnci , . 

To constitute a coihpietejd ''gjLft” 
there must have been an intention to 


make a gift and certain ritualistic or 
ceremonial conduct Involving relin¬ 
quishment by the donor of dominion 
or control over the property.—^Rich¬ 
ardson V. Commissioner of Internal 
Revenue, C.C.A., 126 P.2d 662, 140 A. 
L.R 706. 

Xf gift is not capable of actual 
delivery, there must be some equiva¬ 
lent.—Berry v. Berry, 238 Ill.App. 
607. 

Gift implies delivery, control of, 
and dominion over, thing given.—In 
re Bemhardi’s Estate, 273 N.T.S. 250, 
161 Misc. 480. 

TJndor oivU law delivery was not 
requisite to a valid gift.—^Matter of 
Cohn, 176 N.T.S. 225, 187 App.Div. 
392—28 C.J. p 630 note 64. 

50. Iowa.—^In re Stockham’s Estate, 
186 N.W. 660, 193 Iowa 823, 22 
A-L.R. 765. 

N.C.—Harrell v. Tripp, 149 S.E. 648, 
197 N.C. 426. 

28 C.J. p 632 note 68. 

51. Mo.—Cartall v. St. Louis Union 
Trust Co., 163 S.W.2d 370, 848 Mo. 
372. 

Tenn.—^Marlin v. Merrill, App., 166 S. 
W.2d 814. 

Tex.—O'Donnell v. Halladay, Civ. 

App., 152 S.W.2d 847, error refused. 
28 C.J. p 633 note 71. 

62. Iowa.—^Dolph v. Wortman, 168 
N.W. 262, 186 Iowa 6.^0. 

Pa.—^In re Allshouse's Estate, 166 A. 
69, 304 Pa. 481, 96 A,D.R. 379. 

63. Cal.—Gordon v. Barr, 91 F.2d 
101, 13 Cal.2d 596. 

Mo.—Napier v. Elgel, 164 S.W.2d 908. 
N.T.—In re Brown’s Ex'r, 226 N.T.S. 
1, 130 Misc. 866, modified on other 
grounds In re Brown's Estate, 232 
N.T.S. 371, 226 App.Div. 769, modi¬ 
fied on other grounds In re Brown's 
Will, 169 N.E. 612, 262 N.T. 366. 

28 C.J, p 632 note 69. 

54. Iowa.—^In re Belgard's Estate, 
212 N.W. 116, 202 Iowa 1366. 

Ky.—Cincinnati Finance Co. v. Atkin¬ 
son's Adm'r, 31 S.W.2d 890, 236 
Ky. 682—^Drake v. Security Trust 
Co., 263 S.W. 4, 203 Ky. 783. 

N.T.—In re Kelly's Estate, 88 N.E.2d 
62, 286 N.T. 189, modifying 20 N. 
T.S.2d 689, 269 App.Div. 1024—In 
re Brogan's Estate, 309 N.T.B. 447, 
166 Misc. IIL 
28 C.J. p 632 note 70. 

55. Colo.—Slagle v. Coni^triMtion 

Progress Exposition, 67 P.2d[ ,623, 
100 Colo. 292. ’ 

*28 C.J. p 683 note 73. 
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'56. Ala.—Goodson v. Liles, 96 So. 
262, 209 Ala. 335. 

Ill.—^Hopkins v. Hughes, 173 N.E. 
100, 340' Ill. 604. 

Mass.—^Mulloy v. Charlestown Five 
Cents Sav. Bank, 188 N.E. 608, 286 
Mass. 101. 

N.T.—^Vincent v. Putnam, 161 N.E. 
425, 248 N.T. 76, affirming 228 N. 
T.S. 361, 221 App.Div. 211, which 
affirmed 217 N.T.S. 381, 127 Misc. 
647, and affirming Vincent v. Rix, 
223 N.T.S. 364, 221 App.Div. 209, 
which affirmed 217 N.T.S. 398, 127 
Misc. 639—^In re Plzer's Estate, 
. 32 N.T.S.2d 821, 178 Misc. 7—In 
re Calen's Estate, 265 N.T.S. 883, 
142 Misc. 363—In re Brown's Ex'r, 
226 N.T.S. 1, 130 Misc. 866, modi¬ 
fied on other grounds In re Brown's 
Estate, 232 N.T.S. 371, 225 App.Div. 
769, modified on other grounds In 
re Brown's WUl, 169 N.E. 612, 262 
N.T. 866. 

Pa.—In re Campbell's Estate, 118 A. 
647. 274 Pa. 646. 

Tex.—^Wamken v. Wamken, Civ. 
App., 104 S.W.2d 986, error dis¬ 
missed. 

Utah.—^Reed v. Knudson, 16 P.2d 847, 
80 Utah 428. 

Va.—Snidow v. First Nat. Bank of 
Narrows, 16 S.E.2d 386, 178 Va. 
239, set aside on other grounds 18 

S. E.2d 406. 

28 C.J. p 633 note 74. 

67. Ala.—^Feore v. Trammel, 104 So. 
808, 218 Ala. 293. 

Ill.—In re Wright’s Estate, 25 N.B. 

2d 909, 304 I11.APP. 87. 

Ind.—^Michael v. Holland, App., 40 
N.B.2d 362—First & Tri-State Nat. 
Bajik & Trust Co. v. Caywood, 176 
N.E. 871, 96 Ind.App. 591. 

Mass.—^Bedlrian v. Zorian, 191 N.B. 

448, 287 Mass. 191. 

Mich.—Loop V. Des Autell, 293 N.W. 

738, 294 Mich. 627. 

N.T.—Vincent v. Putnam. 161 N.B. 
425, 248 N.T. 76, affirming 223 N. 

T. S. 861, 221 App.Div. 211, which 
affirmed 217 N.T.S. 881, 127 Misc. 
647, and affirming Vincent v. Rix, 
228 N.T.S. 364, 221 App.Div. 209, 
which affirmed 217 N.T.S. 393, 127 
Misc. 689—^In re Calen's Estate, 
266 N.T.S. 383, 142 Misc. 868. 

OkL—Fulford v. Fulford, 994 P. 183, 
147 Ofcl. 47. 

28 C.J. p 683 note 75. 

FTo b w ig ua ge, either written or 
spoked although expressing an in- 
t.ei^on to. give, will ai^ount to, a 
“gift'''.unless, that intention is .exe- 
c^^ by a^mplete and uncondition- 
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in possession of tangible property, or of tangible 
evidence of a right to incorporeal property, see in¬ 
fra § 24, suffice without delivery. It is not the pos¬ 
session by the donee that is material, but the deliv¬ 
ery to him by the donor.^^ 

Estoppel. Although a gift is not complete with¬ 
out delivery, an acknowledgment by a party under 
his hand and seal that a delivery was made will es¬ 
top him from denying the delivery.59 So where the 
donor permits the donee to sell the gift, and the 
donee, with the proceeds of such sale, purchases 
from the donor other property, the title to such 
property is perfect.®® 


§ 19. - Sufficiency in General 

A delivery may be actual, constructive, or symbolical, 
depending on the circumstances, but It must be such a 
delivery as will vest the'donee with, and divest the donor 
of, control and dominion over the property. 

No absolute rule can be laid down as to what 
conduct will constitute a sufficient delivery to sup¬ 
port a gift in all cases whether what was done 
was sufficient to constitute a delivery will depend 
on the nature of the property and the attendant cir- 
cumstances.®^ A delivery, sufficient to support a 
gift, may be actual, constructive, or symbolical, ac¬ 
cording to the circumstances.®® It is commonly 
stated that the delivery must be as perfect as the 
nature of the property and the circumstances and 
surroundings of the parties will reasonably permit,®^ 


al delivery of the subject matter of 
the gift, or a delivery of the written 
Instrument by which the gift is evi¬ 
denced.—^Napier v. Elgel, Mo., 164 S. 
W.2d 908. 

58. Md.—^Whalen v. Milholland, 43 
A. 45, 89 Md. 199, '44 L.R.A. 208. 

28 C.J. p 633 note 77. 

69. Miss.—^Newell v. Newell, 34 
Miss. 385. 

ea Ill.—Carpenter v. Davis, 71 IlL 
395. 

61. Conn.—^Main’s Appeal, 48 A. 965, 
73 Conn. €38. 

Mich'—Shepard v. Shepard, 129 N.W. 
201, 164 Mich. 188. 

62. Fla.—Barber v. Barber, 175 So. 
713, 128 Fla. 645. 

Mo.—^Dickson v. Dickson, 101 S.W. 

2d 774, 231 Mo.App. 515. 

Va.—Snidow v. First Nat. Bank of 
Narrows. 16 S.B.2d 385, 178 Va. 229, 
set aside on other grounds 18 S.E 
2d 405. 

Delivery is a gneation of intent to be 
determined from ciroomstanoea 
Iowa.—Miller v. Williams, 132 N.W. 

798, 195 Iowa 1306. 

Utah.—Reed v. Knudson, 15 P.2d 847, 
80 Utah 428. 

Property held delivered 

(1> Decedent's act in giving cows 
and calves to children in his lifetime 
and vesting them with separate 
brands in accordance with practice 
In locality, constituted efCectlve 
"gift," notwithstanding stockc claim¬ 
ed by children were found on same 
range with stock belonging to dece¬ 
dent's estate, where decetdect had 
recognized stocks as belonging to 
children, and children had mortgaged 
them and otherwise used th^m, as 
their own,—Barber v. Barber, 176 So. 
713, 128 Fla. 646. 

<2) That a deed f)pom aged and in¬ 
firm donor conveying a fee .was, 
when drawn, directed either by donee, 
his daughter, or by d,onor, to be im- 
.V>^lAte]|y recorded, showed an Inten- 
-iiqn ,4inpa?e4^ely tCiv<l®Wve^ it, re-; 


gardless of whether the attorney 
drawing the deed actually handed it 
to donee, and notwithstanding donee 
thereafter allowed donor to receive 
some rent from the property used for 
their mutual support.—Powers v. 
Finnerty, 118 A. 415, 94 N.J.Bg. 198. 

(3) Where donor with intention of 
disposing of her property delivered 
bonds and money to donees, who 
thereafter retained possession of 
money and bonds, and donor never 
thereafter exercised any control over 
subject of the gift, transaction was 
sufficient to constitute a "gift inter 
vivos.'*—Smith v, Gilllgan's Adm'r, 
124 S.W.2d 798, 276 Ky. 633. 

Property held not delivered 

(1) Sealing of two Liberty bonds 
in envelope and marking that wife 
made them a gift to her husband 
after her death did not constitute 
gift Inter vivos.—^In re Day's Estate, 
271 N.T.S, 170, 160 Misc. 691. 

(2) Where decedent placed money 
in envelopes on which he wrote name 
of alleged' donees and placed enve¬ 
lopes in safe deposit box which was 
accessible to himself and to his son, 
who was one of the alleged donees 
and who removed the envelopes and 
handed them to the other alleged 
donees, and subseauently decedent 
mailed key to deposit box to him¬ 
self at his heme, decedent did not 
effect valid "gifts" of the money, 
since the essential element of "deliv¬ 
ery" was lacking, the mailing of the 
keys not constituting constructive 
or symbolic delivery of alleged gifts. 
—^Taylor v. Taylor, 290 N.W. 341, 
292 Mioh. 95. 

63. U.^.-pKaufmann v. Commission¬ 
er of Internal Revenue, C.C.A., 44 
F.2d 144—Speaker v. Bleating, D.C. 
N.T., 86 F.Supp. 656, reversed, on 
othor grounds, 132 F.2d 706., 

Ala.—Cpllins y, Baxt^, 164 So. CL 
63, 231 Ala. 347„ Quoting Cprptut 
. Jtpfiar \ ‘ f' 

Ca^.—W^ii4 V. Bank of A^i^ilca; l«3'at‘ 


Trust & Savings Ass'n, 128 P.2d 
600, 53 Cal.App.2d 831. 

Conn.—^Hartford-Connectlcut Trust 

Co. V. Slater, 159 A. 578, 114 Conn. 
60$. 

Ga.—Cannon v. Williams, 22 S.E 2d 
838—Williams v. McElroy, 133 S.E. 
297, 35 Ga.App. 420. 

Ind.—Crawfordsville Trust Co. v. El¬ 
ston Bank & Trust Co., 25 N.E.2d 
626, 216 Ind. 596. 

Ky.—^HArrel's Adm'r v. Harrel, 23 S. 

W.2d 922, 926. 232 Ky. 469, citing 
, OoxpiiB juris. 

Md.—Pomerantz v, Pomerantz, 19 A. 

2d 713, 179 Md. 436. 

N.T.—In re Dunne's Will, 240 N.T.S. 
845, 136 Misc. 250, affirmed In re 
Dunne's Estate, 249 N.T.S. 925, 232 
App.Dlv. 831—^In re B!!ladneve's Es¬ 
tate. 234 N.T.S. 246, 133 Misc. 766. 
Pa.—^In re Leadenham's Estate, 137 
A. 247, 289 Pa. 216—In re Sawyer's 
Estate, 6 Pa.Dlst. & Co. 764. 

Tenn.—McAdoo v. Dickson, 126 S.W. 

2d 393, 23 Tenn.App. 74. 

28 C.J. p 634 note 83. 

64. U.S.—City Bank Farmers Trust 
Co. V. Hoey, O.C.A.N.T., 101 F.2d 
9, affirming, D.C., 23 F.Supp 831— 
Weil v. Commissioner of Internal 
Revenue, C.C.A., 82 F.2d 661, certio¬ 
rari denied 57 S.Ct. 14. 299 U.S. 
552, 81 Xi.Ed. 406—Adams v. Mag— 
erott, C.aA.N.D., 34 F.2d 899— 
Speaker v. Keating, D.C.N.T., 36 
F.Supp. 553, reversed on other 
grounds, C.C.A., 122 F.2d 706. 

Ala.—Collins V. Baxter, 164 So. 61, 
63, 231 Ala. 247, Quoting Corpus 
Juris—^Hudgens v. Tillman, 161 So. 
863, 227 Ala. 672. 

Md.—^Pomerantz v. Pomerantz, 19 A. 
2d 713, 179 Md. 436—Brooks v. 
Mitchell, 161 A. 261, 266, 163 Md. 1, 
84 A.L.R. 547, Quoting Corpus Ju¬ 
ris. 

Mass.—^Millett v. Temple, 182 N.B. 

921. 280 Mass. 543, 84 A.i:<.R. 378. 
N.T.—^Vincent v. Putnam, 161 N.B. 
426. 248 N.T. 76, alflriuiug 223 N. 
T.S. 361, 221 App.Dly. 211, wWch 
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and that the delivery must, in every case, whether 
evidenced by written assignment or oral statement, 
consist as far as practicable of a delivery of that 
thing which will most effectually and irrevocably 
divest the donor of the dominion and the control 
of the subject of the gift, and thus of the appear¬ 
ance of title, whether that thing is the subject it¬ 
self, a symbol of the subject, a written assignment 
of it, or the patent evidences of it the delivery of 
which constitutes the most effectual mode of trans¬ 
ferring the dominion over it.®^ Conduct has been 
held insufSeient to constitute a delivery where more 
direct and effective methods were available to vest 

affirmed 217 N.T.S. 381, 127 Misc. 

647, and affirmingr Vincent v. Rfx. 

223 N.T.S. 364, 221 App.Div. 209, 
which affirmed 217 N.T.S. 393, 127 
Misc. 639—In re Hayes' Estate, 276 
N.T.S. 466, 163 Misc. 233—In re 
James' Will, 266 N.T.S. 369, 148 
Misc. 124—In re Sullivan's Estate. 

284 N.T.S. 311, 133 Misc. 768. 

Tenn.—^Marlin v. Merrill, App., 166 
S.W.2d 814—^Dodson v. Matthews, 

117 S.W.2d 969, 22 TenmApp. 49. 

28 C.J. p 634 note 82. 
es. U.S.—^Allen-West Commn. Co. v. 

Grumbles, Ark., 129 F. 287, 63 C.C. 

A. 401. 

68. N.T.—In re Belapenha's Estate, 

28 N.Y.S.2d 976, 176 Misc. 732. 

» 

67. Ala.—^Davls v. Wachter, 140 So. 

361, 224 Ala. 306. 

Gift of clock 

Manual delivery was not essential 
to validity of gift of clock.—^Ham¬ 
mond V. Bummls, 187 A. 767, 106 
Conn. 276. 

Gift of xnoiLey may be complete 
without actual transfer from hand 
to hand, intention to srive consum¬ 
mated by real delivery being suffi¬ 
cient.—Ory Bros. v. Muller, 128 So. 

908, 14 lia.App. 35. 

88. Ky.—Cochran's Adm'x v. Coch¬ 
ran, 116 S.W.2d 876, 278 Ky, 1. 

N.H.—^Reynolds v. Kenney, 179 A. 

16, 98 XXu'R. 761, 87 N.H 313, 

69. Ill.—Suchy v. Hajicek, 4 N.B.2d 
886, 864 IlL 602—In re Wright's 
Estate, 25 N.E.2d 909, 304 IlLApp. 

87—Lindner & Boyden Bank v. 

Wardrop,. 10 N.B.2d 144, 291 IlL 
App. 464, affirmed 18 N.E.2d 897, 

370 IlL 310—Duffleld v. Rader, 6 
N.E;.2d 22^, 288 Ill.App. 184. 

tnd.—R^d V. Reed, 14 N.B.2d 820, 

IQ 5 Ind.App. 186—First & Tri- 
State ifat. Ban]^ & Trust Co. v. 

Paiyw'oid, 1^6 N.B 871, 96 Ind.App. 

69L ; 

Ky.—PlkevSie Nht. Bank & Trust Co. 

,v. ^SWrley, 136 S.W.2d 486, 281 
SS6 A,L..R. 919—Kelley- 
Hoett Mfg. Co. V. Goldenberg, 270 
S.W. 16. 207 Ky. 696. 

Md.— Schenker v. Moodhe, 200 A- 727, 

175 Md. 198—^Brooks v. MitchelL 


donee with possession, dominion, and control of the 
property.®® On the other hand, it has been held 
that a delivery which vests dominion and control 
of the property in the donee is sufficient to effectu¬ 
ate the gift even though there is available to the 
donor a more effective and complete method of mak¬ 
ing delivery.®*^ 

In any event, a delivery to be sufficient to sup¬ 
port a gift must be absolute and unqualified;®® it 
must transfer possession to the donee,and vest 
in him a present^® and irrevocable'^! title it must 
vest the donee with, and divest the donor of, con¬ 
trol and dominion over the property.*^® 

*P.2d 741. 124 Cal.App. 454—Castel- 
hun V. San Francisco Savings & 
Loan Society, 206 P. 66, 66 Cal. App. 
220 . 

IlL —^In re Austin's Estate, 243 m. 
App. 386. 

Ind.—Smith v. Moore, 188 N.B. 837, 
77 Ind.App. 466. 

Md.—^Pomerantz v. Pomerajitz, 19 A. 

2a 713, 179 Md. 436. 

Mich.—Johnson v. Bouglas, 274 N.W. 
780, 281 Mich. 247. 

Nev.—Stockgrowers* & Ranchers' 
Bank of Reno v. Milisch, 283 P. 
913, 916, 62 Nev. 178, citing Corpus 
Juris, and rehearing denied Stock- 
grewers' & Ranchers* Bank v. Mll- 
isich, 290 P. 1026, 62 Nev. 475. 
N.Y.- -In re Fonda's Estate, 200 N.T. 
S. 881, 206 App.Biv. 61—In re 
Weber's Estate, 296 N.T.S. 433. 163 
Misc. 81—In re White’s Estate, 266 
N.T.S. 766, 148 Misc. 740—In re 
Brown's Ex'r, 226 N.T.S. 1, 130 
Misc. 865, modlfted on other 
grounds In re Brown's Estate, 232 
N.T.S. 371, 226 App.Div. 759, modi¬ 
fied on other grounds In re Brown's 
Will, 169 N.B. 612, 262 N.T. 366— 
In re Fitzpatrick’s Estate, 17 N.T. 
S.2d 280—Kelley v. Kelley, 14 N.T. 
S.2d 646. 

N.C.—^ECandley v. Warren, 116 S.E. 
168, 186 N.C. 95. 

Ohio.—Schmitt v. Schmitt. 177 N.B. 

478, 39 Ohio App. 219. 

Or.—^MiUer v, Medford Nat. Bank, 
287 P. 361, 116 Or. 366. 

Pa.—Fitzpatrick v. Fitzpatrick, 29 A. 
2d 720, 346 Pa. 202—In re PyeweU’s 
Estate, 5 A.2d 123, 334 Pa. 154— 
Ries V. Ries' Estate, 185 A. 288, 322 
Pa. 211—^Henderson v. Hughes, 182 
A. 392, 320 Pa. 124—In re Stew- 
• art's Estate, 163 A. 764, 309 Pa 204 
—^In re Campbell's Estate, 118 A. 
647, 274 Pa 646—In re Yeager's 
Estate, 117 A. 67, 273 Pa 359— 
In re Adams' Estate, 12 A.2d 466, 
139 PaSuper. 612—In re Mearkle's 
Estate, 194 A. 756, 129 PaSuper. 
93—^In re Simmons' Estate, 185 A. 
871, 122 PsL.Super.^206—^Tearpoak v. 
Tearpoak, 85 PaSuper. 870. 
Tena-i-Overton v. Lewis, 279 S.W. 
801, 152 Tenn. 500—^Marlin ▼. Mer- 


161 A. 261. 163 Md. 1. 84 A.L.R. 
547. 

Neb.—^Ladman v. Farmers & Mer¬ 
chants Bank of Milligan, 265 N. 
W. 252, 130 Neb. 460. 

N.J.—^Boyle v. National Union Bank 
of Dover, 144 A. 10, 7 N.J.Misc. 
32. 

HY.—^In re Weinberg's Estate, 296 
N.T.S. 7, 162 Misc. 867—In re Hege- 
man's Estate, 38 N.Y.S.2d 762— 
Kelley v. Kelley, 14 N.T.S.2d 646. 
Or.—Lay v. Proctor, 84 P.2d 331, 
147 Or. 546. 

Pa—Snyderwine v. McGrath, 22 A.2d 
644, 348 Pa 246. 

TO, IlL—^Northern Trust Co. v. 

Swartz. 141 N.B. 483. 809 DL 586. 
Ky.—Pikeville Nat. Bank & Trust Co. 

V. Shirley, 136 S.W.2d 426, 281 Ky. 
150, 126 A.L.R. 919. 

Md.—^Pomerantz v. Pomerantz, 19 A. 

2d 713, 179 Md. 436. 

Pa—^In re Gallagher's Estata 167 A. 
476, 109 PaSuper. 304. 

7L IlL—^Northern Trust Co. v. 

Swartz, 141 N.B. 433, 309 IlL 686. 
Ky.—Pikeville Nat. Bank & Trust 
Co. V. Shirley, 136 S.W.2d 426, 281 
Ky. 160. 126 A.L.R. 819. 

Md,—Pomerantz v. Pomerantz, 19 A- 
' 2d 713, 179 Md. 436. 

Pa—In re Gallagher’s Estate, 167 A. 
476, 109 PaSuper. 304. 

73. lud.—^Reed v. Reed, 14 N.E.2d 
820, 105 Ind.App. 185—Warner v. 
Kelser, 177 N.E. 369, 93 Ind.App. 
547—^First & Tri-State Nat. Bank 
& Trust Co. V. Cay wood, 176 N.B. 
871, 95 Ind,App. 691. 

Neb.—^In re Nielsen's Estate, 280 N. 

W. 246, 135 Neb. 110—Ladman v. 
Farmers & Merchants Bank of Mil¬ 
ligan, 266 N.W, 262, 130 Neb. 460. 

Ohio.—^Van Pelt v. King, 164 N.B. 
163, 22 Ohio App. 295. 

73. U.S.—^Union Trust Co. v. U. S., 
Ct.CL, 64 F.2d 162, certiorari de¬ 
nied Union Trust Co. of Detroit, 
Mich. V. U. S., 62 S.Ct. 600, 286 U. 
S. 647, 76 L.Ed. 1284—Copland v. 
Commissioner of Internal -Revenue, 
C.C.A., 41 F,2d 501, 

CaL—Gtordon v. Barr, 91 P.2d 101, 
18 CaL 2d 696—Lynch v. Lynch, 12 

798 
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Where a donor uses clear and unambiguous lan¬ 
guage showing a clear intent to make a gift, and a 
belief on his part that he has done all that is neces¬ 
sary to complete it, the act of delivery, if slight, and 
ambiguous, will be aided thereby.74 Where the in¬ 
tention to make a delivery is clear, and the assign¬ 
ment to carry out that intention has been properly 
executed, the mere fact that the actual delivery is 
frustrated, against the will of both parties, by an un- 
surmountable obstacle will not invalidate the gift 
Possession of the subject of an alleged gift may be 
had where no delivery has been made, but there can 
be no valid delivery unless possession actual or con¬ 
structive accompanies it.*^® 

Transfer of legal or equitable title. Any deliv¬ 
ery of property which transfers either the legal or 
equitable title thereto is sufficient to effectuate a 
gift.77 

Property in possession of third person. Where 
the owner of property in the hands of another di¬ 
rects the depositary to deliver it to a third person as 
a gift, such direction, if executed, constitutes a val¬ 
id delivery.7® If the depositary in such case refuses 
or fails to make such delivery, it has been held that 
the gift fails,7® but the contrary has also been held 
on the ground that the custodian should not .be al¬ 


§ 20 

lowed thus to defeat the intention of the donor.®® 
Where the agent of the donor, having in his pos¬ 
session property intended as a gift, delivers it to the 
donee without the authority or contrary to the in¬ 
structions of his principal, such delivery is not bind¬ 
ing on the donor and confers no rights on the 
donee.®! Where the owner of a deposit of money 
in the hands of a third person, with the intention of 
making a gift, delivers to the intended donee a writ¬ 
ten assigpnment of such fund, this is a sufficient de¬ 
livery to support the gift;®® but the evidence of the 
debt so delivered must be an instrument sufficient 
for, and necessary to, the enforcement of the right 
to recover the fund, and the delivery of a mere 
memorandum of the deposit, not in any way essen¬ 
tial to the owner’s dominion over, or recovery of, 
the money, is not sufficient.®® 

I 20. - Surrender of Control 

tn order to consummate a gift, the donor must sur¬ 
render to the donee all control over the property. 

In order to constitute an effectual delivery the 
donor must not only have parted with the posses¬ 
sion of the property, but he must also have relin¬ 
quished to the donee all present and future dominion 
and control over it,®^ beyond any power on his part 


rill, App., 156 S.W.2d 814—Dodson 
V. Matthews, 117 S.W.2d 969, 22 
Tenn.App. 49. 

Utah.—^Helper State Bank v. Crus, 
81 P,2d 359, 95 Utah 320—Wood v. 
Wood, 49 P.2d 416, 87 Utah 394. 
Wash.—Old Nat Bank & Union Trust 
Co. v. Kendall, 126 P.2d 603—Deck¬ 
er V. Fowler, 92 P.2d 254, 199 Wash. 
549, 131 A.L.R. 961. 

74w Pa.—^Leitch v. Diamond Nat 
Bank, 83 A. 416, 234 Pa. 557. 

7B. Pa—In re Conway's Estate, 10 
PaDist 509, 18 Lianc.L.Bev. 129. 

76. Ark.—^Prlor v. Newsom, 223 S.W. 
21, 144 Ark. 593. 

N.C.--Thomas v. Houston, 106 S.E. 

466, 181 N.C. 91. 

77. Vt—Watson v. Watson, 39 A. 
201, 69 Vt 243. 

28 C.J. p 634 note 93. 

78. Wyo.—^Dern v. Hitshew, 9 P.2d 

467, 468, 44 Wyo. 190, quoting Cor¬ 
pus JtLXlS. 

28 C.J. p 639 note 31. 

79. Masa—Gerry v. Howe, 180 Masa 
350. 

28 C.J. p 639 note 32. 
aOi Ky.—Slmmonds y. Slmmonds, 
118 S,W. 304, 133 Ky. 493. 
DeUvexy of written asslgament 
Where gift of personal property to 
a trustee was completed by delivery 
of a written assignment to trustee 
and its acceptance by trustee, the 
refusal of a third party, who had 


actual possession of property, to de¬ 
liver property to trustee, did not af¬ 
fect gift—CrawfordsvlUe Trust Co. 
V. Elston Bank & Trust Co., 25 N.E. 
2d 626, 216 Ind. 596. 

81. Iowa—^Berry v. Berry, 31 Iowa 
415. 

Ohio,—Meeks v. Stillwell, 44 N.B. 267, 

54 Ohio St 541. 

88. N.T.—'Matson v. Abbey, 86 N.E. 
11, 141 N.T, 179, modifying 24 N.T. 
S. 284, 70 Hun 475. 

83. N.J.—Cook V. Lum, 26 A. 803, 

55 N.J.Law 373. 

28 C.J. p 639 note 37. 

84. U.S.—Walker v. Commissioner of 
Internal Revenue, C.C.A.Teac., 91 F. 
2d 297—^Jackson v. Commissioner 
of Internal Revenue, C.C.A., 64 F. 

.2d 359. 

Ala—Davis v. Wachter, 140 So. 361, 
224 Ala 306. 

CaL—^Unlon Mut Life Ina Co. v. 
Broderick, 238 P. 1084, 196 Cal. 
497—^In re Alberts' Estate, 100 P. 
2d 538, 38 Cal.App.2d 42. 

Ga—^Brooks v. Brooks, 187 S.E. 687, 
64 GaApp. 276. 

Idaho.—Witthoft V. Commercial De¬ 
velopment & Investment Co., 268 
P. 81, 46 Idaho 813. 

IlL—Suchy V. Hajicek, 4 N.B.2d 836, 
364 Ill. 502—In re Meyer's Estate, 
App., 45 N.E.2d 495—^Lindner & 
Boyden Bank v. Wardrop, 10 N.E. 
2d 144, 291 IlLApp. 454, affirmed 18 
N.E.2d 897, 370 Ill.. 810—Duffield v. 

m 


Rader, 6 N.B.2d 228, 288 IlLApp. 
184. 

Ind,—^Warner v. Keiser, 177 N.E, 869, 
93 Ind.App. 547. 

Ky.—^Pikeville Nat Bank & Trust 
Co. V. Shirley. 135 S.W.2d 426, 281 
Ky. 150, 126 A.Ii.R. 919. 

Ma—^McDonough v. Portland Sav. 
Bank, 1 A.2d 768, 136 Ma 71—Reid 
V. Cromwell, 183 A. 758, 134 Ma 
186—^Rose V. Osborne, 180 A. 31Sr 
133 Ma 497. 

Mich.—Geisel v. Burg, 276 N.W. 904, 
283 Mich. 73—Johnson v. Douglas, 
274 N.W. 780, 281 Mich. 247—Ford 

V. Ford, 259 N.W. 138, 270 Mich. 
487—^First Nat Bank & Trust Co. 
in Pontiac v. Huntley, 232 N.W. 
192, 251 Mich. 483. 

Mont.—^Wilson v. Davis, 108 P.2d 149,. 
110 Mont 356. 

Neb.—^In re Nielson's Estate, 280 N. 

W. 246, 135 Neb. 110—Jo^son v. 
Omaha Doan & Building Ass'n, 257 
N.W. 370, 128 Neb. 87. 

N.J.—^Hanstein v. Kelly, 24 A.2d 886, 
131 N.J.Eq. 132—^Peppier v. Roffe, 
194 A. 548, 122 N.J.Eq. 610—In re 
Brueck's Estate, 194 A. 60, 122 N. 
J.Eq. 329, affirmed 199 A. 61, 124 
N.J.Eq. 62—Guardian Life Ins. Go. 
of America v. Mareezko, 168 A. 642^ 
114 N.J.Eq. 369—First Nat Bank v. 
Rutherford Trust Co., 157 A. 142,. 
109 N.XEq. 265—Kirkpatrick v. 
Earkpatrick, 151 A. 48, 106 NJ. 
Eq. 891—Reeves v. Reeves, 141 A. 
175, 102 N.J.Eq, 436—Connors v- 
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to recall.85 The surrender must be so full and com¬ 
plete that, if the donor should resume control over 
the property without the consent of the donee, he 


would be answerable in damages as a trespasser.*® 
The retention of control in the hands of the donor 
over the subject of the gift;®7 or the reservation by 


Murphy, 134 A. 681, 100 280, 

53 A.I 1 .R. 1116—^In re Coyle's Es¬ 
tate, 164 A, 744, 9 N.J.Misc. 168— 
Jones V. Westcott, 160 A. 60, 8 N.J. 
Misc. 312—Boyle v. National Union 
Bank of Dover, 144 A. 10, 7 N.J. 
Mlsc. 32. 

N.T.—^In re Green's Estate, 288 N.T. 
S. 249, 247 App.Div. 640—In re 
Delapenha’s Estate, 28 N.Y.S.2d 
976, 176 Misc. 732—In re Bern- 
hardl's Estate, 273 N.T.S. 250, 151 
Misc. 480—In re Peno's Estate, 221 
N.T.S. 206, 128 Misc. 718—In re 
Hegreman’s Estate, 38 N.T.S.2d 762. 
Ohio.—Streeper v, Myers, 7 N.E.3d 
664, 132 Ohio St. 322—In re Milli- 
ken's Estate, App., 31 N.E.2d 866. 
Okl.—^Frazier v. Oklahoma Gas & 
Electric Co., 63 P.2d 11, 178 Okl. 
512—^Hickman v. Barrett, 62 P.2d 
406, 176 Okl. 262. 

Or.—Lay v. Proctor, 34 P.2d 331, 147 
Or. 546. 

Pa—Snyderwine v. McGrath, 22 A. 
2d 644, 343- Pa 246—^In re Scanlon's 
Estate. 169 A. 106, 313 Pa 424— 
In re Allshouse's Estate, 156 A. 69, 
304 Pa 481, 96 .A.L.R. 379—In re 
Leadenham's Estate, 187 A. 247, 
289 Pa 216—^In re Sawyer's Estate, 
6 PaDist. & Co. 764. 

RI.—Cornell v. Kettelle, 3 A.2d 654, 

62 RI. 128—Bank of Manhattan 
Trust Co. V. Gray, 166 A. 817, 818, 

63 RI. 377, Quoting: Corpus Juris, 
Tenn.T—Chandler v. Roddy. 43 S.W. 

2d 397, 163 Tenn. 338. 

Tex.—^Peterson v. Weiner, Clv.App., 
71 S.W,2d 544, error refused. 

Utah.—^Helper State Bank v. Crus, 
81 P.2d 359, 95 Utah 320. 

Va—Matthews v. Hansora, 134 S.E. 
668. 145 Va 614. 

Wia—Madison Trust Co. v. Skogr- 
Strom, 269 N.W. 249, 222 Wla 585. 
28 C.J. p 634 note 94. 

COnstruotlira delivery 

^thougrh delivery is essential to a 
valid grift, it may be either actual 
or, constructive, but to be a valid 
'‘constructive delivery" it must not 
only ho accompanied by words suffi¬ 
cient'to ^how a donative intent, but 
niust bi. J5f such character as to di¬ 
vest ' dO^r completely of dominion 
and control over donation and to 
plsicQ tt wh^y uhder donee's power. 
—Scienl:ei?V:']|doodhA .200 A.'727, 176 

not piii^ftsUKOy oonitiol 
Test of d'ehvery is not physical In¬ 
ability of ck>nor to exercise control, 
but' presence or facts showing: that 
4fiM3he iesiijr ex- 

olAislve' cfofninion over —Stock- 
grifo^ers* & Raifchers' y. 'Mill- 

&itoh|*290"P. Iflf26, 62 Neftl 476. dSn^- 


Ranchers* Bank of Reno v. Milisich, 
288 P. 913, 52 Nev. 178. 

Control commensurate with title 
transferred 

In order to constitute a valid “grift 
inter vivos** of personalty, the donee 
must have such control, and such 
control only, of the subject matter 
of the grift as is consistent with the 
ownership purported to be trans¬ 
ferred to him, and what constitutes 
essential delivery, possession or con¬ 
trol depends on circumstances.— 
Lynch v. La Ponte, D.C.Cal., 37 P. 
Supp. 499. 

Sonee given power to take control 
Where donor so acts as to put it 
within the power of donee to take 
possession and exercise dominion and 
control, donor has completed “deliv¬ 
ery," whether or not he actually 
makes a manual deliverance of the 
thing itself.—Copeland v. Craig, 8 S. 
E.2d 868, 193 S.C. 484. 

Reservation of right to nse 

Where donor retains control over 
subject of gift, with reservation of 
right to use all or any part thereof, 
no valid gift Is effected.—^Ladman v. 
Farmers & Merchants Bank of Milli¬ 
gan, 266 N.W. 262, 130 Neb. 460. 
Deposit la bon used in common 
The placing of the article by the 
donor, without the knowledge of the 
donee, in a safe deposit box used by 
and accessible to both or either, is 
not legally sufficient.—^Reiley v. Pul- 
per, 115 A. 661, 93 N.J.Bq. 112. 

85. U.S.—Walker v. Commissioner 
of Internal Revenue, C.C.A.Tex., 
91 P.2d 297, 

Ga,—Brooks v. Brooks, 187 S.B. 687, 
64 Ga.App. 276. 

Ind.—^Pirst & Trl-State Nat Bank 
& Trust Co. V. Caywood, 1*^6 N.E. 
871, 96 Ind.App. 591. 

Mont—Wilson v. Davis, 103 P.2d 149, 
110 Mont 366. 

Pa.—In re Leadenham’s Estate, 137 
A. 247, 289 Pa 216—In re Sawyer's 
Estate, 5 PaDist. & Co. 764. 

RL—^Bank of Manhattan Trust Co. 
Y. Gray, 166 A. 817, 818, 63 RL 377, 
Quoting Corpus Juxis, 

28 C.J. p 636 note 96. 

86. Neb.—^Pirst Trust Co. of .Lin¬ 
coln V. Hammond, 299 N.W. 496, 140 
Neb. 330, opinion supplemented 
.First Trust Co. of Lincoln, Neb. v. 

Hammond, 800 N.W. 808, 140 Neb. 
390 , opinion supplemented First 
Trust Co. V. Hammond, 4 N.W.2d 
, 874, 141 Neb. 766. 

R.I.>^B£^nk of Manhattan Trust Co. 

. V. Gray,. I 66 A. 8 I 7 . 818, .63 RI. 

377, Quoting Corpus Juris, 

2^ C.J* p 635 note 96. 

87. ' U.S.—Sanford's Estate Com- 
. ^niiiBsioner of Internal Revenue^ C. 

800. 


C.A., 108 F.2d 81. certiorari grant¬ 
ed 69 S.Ct 836, 307 U.S. 618, 83 
L.Ed. 1498, affirmed 60 S.Ct 51, 
308 U.S. 39, 84 L.Ed. 20, rehearing 
denied 60 S.Ct 258, 308 U.S. 637, 
84 L.Ed. 529. 

Cal.—Morehead v. Turner, 106 P.2d 
969, 41 Cal.App.2d 414—In re Mil¬ 
ler's Estate, 60 P.2d 492, 16 Cal. 
App.2d 141. 

Ind.—^Reed v. Reed, 14 N.E.2d 320, 105 
Ind. App. 186. 

Md.—Curley v. Wolf, 196 A. 285, 173 
Md. 393. 

Mo.—Cartall v. St Louis Union Trust 
Co., 163 S.W.2d 370, 348 Mo. 372. 
N.J.—^Pabst v. Haman, 185 A. 600, 
129 N.J.Eq. 461, affirmed 189 A. 
884. 121 N.J.Bq. 263. 

N.T.—In re Delapenha's Estate, 28 
N.T.S.2d 976, 176 Misc. 732. 

RI.—^Bank of Manhattan Trust Co. 
V. Gray, 166 A. 817, 818, 53 RI. 
377, Quoting Corpus Juris. 

Wis.—In re Sense’s Will, 238 N.W. 

811, 206 Wis. 89. 

38 C.J. p 635 note 97. 

Gift not made 

(1) Where deed conveying certain 
securities, representing money in¬ 
vested for grantor by a third person 
who held the securities, was not de¬ 
livered to grantee during grantor's 
lifetime but was held by the third 
person for grantor who continued 
to exercise full control over the deed 
and third person continued to han¬ 
dle the invested funds as in the past, 
no valid transfer of the securities 
was.made to the grantee.—^Roberts v. 
Chase, Tenn.App., 166 S.W.2d 641. 

(2) Where payee of note directed 
that it should be canceled at his 
death, his retention of note and col¬ 
lection of monthly payments there¬ 
on and his power to defeat gift by 
sale of note prevented gift to mak¬ 
ers before payee's death of balance 
due on note.—^Peterson v. Weiner, 
Tex.Civ.App., 71 S,W.2d 644, error 
refused. 

(3) Where owner of money intrust¬ 
ed it to friend to lend, remarking 
that if anything happened she wanted 
the money to go to her stepson, ahd 
friend lent the money, taking a note 
payable to herself, but there was no 
further act by owner to show gift to 
stepson and friend collected and paid 
Interest and part of the principal to 
owner, there was no “glft^' to step^ 
son in absence of showing of domin^ 
ion by stepson over the note or mon¬ 
ey or . loss of control by owher^iT 
Boseman v. Se^uber, 288 "N.W, . 

232, Wis. 581, , ^ 

Joint custody of an cbTticle by al- 
,leged donors and alleged thmee nega» 

• iivi4s ahy idea^f a gift—lii reJ Badb^ 
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the donor of any right to retake the property or ap¬ 
propriate it to other purposes, ^8 avoids the gift. 

It has been held that to make a valid gift the 
donor need not relinquish all authority or interest 
in the subject of the gift.89 As stated infra § 38, 
where a complete delivery has been made, the donor 
may reserve certain proprietary rights without in¬ 
validating the gift. A gift is not defeated simply 
because the donor is given the right of access to 
the property,^® or because the donor is given cus¬ 
tody and control over the property as the donee’s 
agent. On the other hand, a gift is not consum¬ 
mated by giving to the donee the mere right of ac¬ 
cess to the place of deposit, where the donor has not 
relinquished his dominion and control to the 

donee.92 

§21. -Actual Delivery 

Manual delivery of the property is not essential to 
the validity of a gift, but delivery should be made in 
that fashion where it Is practicable. 

The early cases held that a manual delivery of the 
property was essential to consummate a gift,S3 but 
this rule has been very largely relaxed,and actual 
manual delivery is not now considered essential in 


all cases.®® However, where the property is capable 
of manual delivery, the delivery should be so 
made,®® whether the transaction is directly between 
the donor and the donee, or through the intermedia¬ 
ry of a third person.®*^ 

As discussed infra § 22, constructive or symbolic 
delivery is sufficient where manual delivery is im¬ 
practical. 

§ 22. —— Constructive or Symbolical Deliv- 
ery 

a. In general 

bl Gift evidenced by a writing 
a. In General 

A conatructive or symbolic delivery Is sufficient where 
the circumstances require that delivery be made In that 
form. 

A constructive or symbolic delivery of the prop¬ 
erty is sufficient to support a gift where the cin 
cumstances require that delivery be made in such 
form.®® This is the rule where the article intend¬ 
ed to he given is not present,®® or, if present, is in¬ 
capable of manual delivery,^ as where it is too 


ford’s Estate, 34 N.Y.S.2d 678. 178 
Misc. 648. 

88. Md.—Pomerantz v. Pomerantz, 
19 A.2d 713, 179 Md. 436. 

Mich.—Lfumbergr 'V. Commonwealth 
Bank, 295 N.W. 266, 295 Mich. 566. 
Mo.—Cartall v. St. Louis Union Trust 
Co., 153 S.W.2d 370, 348 Mo. 372. 
Okl.—^Hickman v. Barrett, 52 P.2d 
40. 175 Okl. 262. 

R.I.—^Bank of Manhattan Trust Co. v. 
Gray, 166 A. 817, 818, 58 R.I. 377, 
Quoting: Corpnli Jrizls. 

Wis.—Roseman v. Sauher, 288 K.W. 

173, 232 Wis. 681. 

28 C.J. p 635 note 98. 

89. Iowa.—Baton v. Blood, 208 N. 
W. 608, 201 Iowa 884, 44 A.L.R. 
1516. 

90. * Pa.—In re Leadenham’s Estate, 
137 A. 247, 289 Pa. 216. 

28 C.J. p 636 note 1. i 

91. CaL—Lynch v. Liynch, 18 P.Scl 
741, 124 Cal.App. 484. 

Redellv6ry of property to donor see 
infra 5 28. 

Retention of possession by donor see 
infra § 26. 

98. Md.—Ren V. Wempe, 125 A. 738, 
145 Md. 448. 

Mass.—^Mitchell v. Weaver,. J.36 N.B. 

166, 242,Mass. 331. 

28^'C.J. p 636 note 2. 

98* Kil.—^Dunn v. HougrJbton, Ch., 61 

A. 71. . 

28 C.i/p ,^86jnote 3* 

^ re yan 100 N. 

B. 802, 207 N.T. 298, r 

380.J.S.-.51 


95. U.S.—^Tracy v. Commissioner of 
Internal Revenue, C.C.A., 70 P.2d 
93. 

28 C.J. p 636 note 5. 

98. U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.T., 23 P.Supp. 
831, affirmed, C.C.A., 101 P.2d 9. 
Ala—^Hudgrens v. Tillman, 161 So. 

863, 227 Ala 672. 

28 C.J. p 636 note 6. 

97. Ohio,—Merchant v. German 

Bldgr, & Loan Co., 17 Ohio Cir.Ct., 
N.S., 190, 34 Ohio Cir.Ct 348, 1 
Ohio App. 47. 

98. Ala—Qoodson v. Liles, 96 So. 
262, 209 Ala 835. 

Cal.—^LefTooth v. Prentice, 259 P, 947, j 
202 Cal. 216. 

N.T.—In re Delapenha’s Estate, 28 N. 
T.S,2d 975, 176 Misc. 732—^In re' 
Frothlngham's Will, 291 N.T.S. 
656, 161 Misc, 317. 

Or.—Grosz v. Grosz, 60 P.2d 119, 124, 
151 Or. 438, citing OoxptLs Juris. 
Tex.—O’Donnell v. Halladay, Civ. 
App., 162 S.W.2d 847, error refused 
—Giles V. Giles, Chr.App., 94 S.W. 
2d: 208, error dismissed—^Hunt v. 
Garrett Oiv.App., 275 S.W. 96, mod¬ 
ified on other grounds Garrett v. 
Hunt, Com.Appi, 288 S.W. 489. 
Wash.—Old Nat Bank & Union Trust 
,, Cp. V, KendaHv 126 P.2d 603. 

28 P 686^ note 11. 

Genilttoas adverse to manual ddliv- 
’ < {^ ' 

, iSyndaolio vor Ponstructive delivery 
iwhl..sOBSBtSmeisr^8ttfi3c& to >elfectuat6 a 

SDi; 


gift, but only when the conditions 
are so adverse to actual delivery as 
to make a symbolical delivery as 
nearly complete as the circumstances 
will allow.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.T., 23 F.Supp. S31, 
affirmed, C.C.A., 101 F.2d 9—28 C.J. p 
637 note 18. 

Expression of intent 

Constructive delivery of gift must 
be accompanied by words sufficient 
to show donative intent.—^Brooks v. 
Mitchell, 161 A. 261, 163 Md. 1. 84 A« 
L.R. 547. 

CUft of part interest 

While the delivery necessary U 
complete a gift of a partial Interest 
in personalty may be a constructive 
delivery, such a gift is governed by 
the same principles which govern a 
gift of the entire property.—^Napier 
V. Elgel, Mo., 164 S.W.2d 908. 

99. N.C.—^Patterson v. Greensboro 
L. & T. Co., 72 S.E. 629, 157 N.C 
13. 

28 C.J. p 637 note 13. 

1. U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.Y., 23 F.Supp. 
831, affirmed, C.C.A, 101 F.2d 9. 
Fla.-^Barber v. Barber, 176 So. 718, 
128 Fla. 645. 

Md.—Schenker v. Moodhe, 200 A. 727, 
176 Md. 193. 

Va.—Snidow v. First Nat. Bank of 
Narrows, 16 S.E.2d 886, 178 Va. 
239, set aside on other grounds 18 
S.E.2d 405. 

28 C.J. p 686'not4 8, p 637 note 14. 
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bulky, 2 or where it is property of an intangible na¬ 
ture;® Thus, in some cases, an unequivocal declara¬ 
tion of gift, accompanied by a delivery of the only 
means by which possession of the article given can 
be obtained, is sufficient.^ So, if the subject of the 
gift is under lock and key, delivery of the key, ac¬ 
companied by words expressing a present intention 
to give, will satisfy the requirements of the law.^ 
It has been held that the gift was complete where 
the donor pointed out to the donee several places 
where money was buried, the donee afterward going 
to the places thus indicated, digging up the treasure, 
and reducing it to possession.® 

b. G^ift Evidenced by a Writing 

Where the gift la evidenced by a writing executed 


by the donor, delivery of the writing Is a sufficient de¬ 
livery to support the gift. 

The general rule is that a gift of property evi¬ 
denced by a written instrument executed by the 
donor is consummated by a delivery of the instru¬ 
ment without a manual delivery of the property,^ 
especially where it is not in the power of the donor 
to make a manual delivery.® Thus a gift of chattels 
or choses in action by deed is made complete and 
valid by a delivery of a deed or bill of sale alone, 
without an actual delivery of the chattels or evi¬ 
dence of the choses in action.® Likewise the execu¬ 
tion and delivery of a deed to land is a completed 
execution of a gift of the land.1® Where an assign¬ 
ment of leases is recorded and the recorded instru- 


2. Ga.—^Harrell v. Nicholson, 46 S. 
S3. 623, 119 Ga. 458. 

28 O.J. p 636 note 9. 

3. Utah.—Christensen v. Garden 

State Bank, 286 P. 638. 75 Utah 478. 

4- Ala.—Goodson v. Liles, 96 So. 262, 
263, 209 Ala. 335, citlngr Coxpiu Jtu 
xis. 

Conn.—^Prendergrast v. Drew, 130 A. 
76, 103 Conn. 88. 

N.T.—In re Rosenthal's Estate, 230 
N.T.S. 271, 132 Mlsc. 290. 

Pa.—^In re Brown's Estate, 22 A.2d 
821, 343 Pa. 230—In re Dobbins* 
Estate, 24 Erie Co. 92. 

28 O.J. p 637 note 12. 

Xntent as affeotiiig snAclency of de¬ 
livery 

The intention to gUve, manifested 
by the words or acts of the donor, 
is often the crucial test in determin- 
Inff whether there was a construc¬ 
tive delivery of a “grift inter vivos.**— 
Snidow V. First Nat Bank of Nar¬ 
rows. 16 S.E.2d 386, 178 Va. 239, set 
aside on other grrounds 18 S.E.2d 405. 

5. Ark.—^Aycock v. Bottoms, 144 S. 
W.2(l 43, 201 Ark. 104. 

N.Y.—^In re Delapenha’s Estate, 28 
N.T.S.2d 975, 176 Misc. 732—^In re 
Sulllvan*s Estate, 234 N.T.S. 811, 
133 Misc. 758. 

Pa.—^Xn re Leadenham*s Estate, 137 
A. 247, 289 Pa. 216. 

28 C.J. p 637 note 16. 

6. Or.—Waite v. Grubbe, 73 P. 206, 
43 Or. 406, 99 Am.S.R. 764. 

7- Ga.—Cannon v. Williams, 22 S.B. 
2d 838—Trustees of Jesse Parker 
Williams Hospital v. Nlsbet 7 S. 
E.2d 737, 743, 189' Ga. 807, citingr 
Corpus Juris. 

IlL—Scheidecker v. Reorgranlzed 
Church of Jesus Christ of Latter 
Day Saints. 236 IU.App. 374. 

Ind.—Crewfordsville Trust Co. v. El¬ 
ston Bank & Trust Co., 25 N.E,2d 
626, 216 Ind. 696. . 

Iowa.—^Deedham v. .Lcedham, 264 N. 
W. 61, 62, 218 Iowa 767, quotlngr 
Corpus Juris. 

TTfln. —Richard v. Leinl^Qb, 69 P.2d 


674, 677, 146 Kan. 210, auotingr Cor¬ 
pus Juris. 

Mass.—^Reardon v. Whalen, 29 N.E. 

2d 23. 306 Mass. 579. 

Miss.—-Howell V. Ott, 180 So. 62. 61, 
182 Miss. 252, citing* Corpus Juris, 
and sugrgestion of error overruled 
181 So. 740, 182 Miss. 252. 

Mont—Sylvain v. Page, 276 P. 16, 84 
Mont 424, 63 A.L.R. 528. 

N.Y.—Carroll v. Smith, 241 N.Y.S. 
546, 229 App.I>iv. 286—^Union 

Trust Co. of Rochester v. Board- 
man, 213 N.Y.S. 277, 215 App.Div. 
73, affirmed 169 N.E. 678, 246 N.Y. 
627—^In re Shelley's Estate, 234 
N.Y.S. 497, 184 Misc. 266. 

Pa.—^In re Andrews* Estate, 26 North. 
Co. 295, 

S.C.—^Lynch v. Lynch, 21 S.E.2d 669, 
201 S.C. 130. 

Tex,—Davis v. Zeanon, Civ.App., Ill 
S.W.2d 772, 774, error refused cit¬ 
ing Corpus Juris. 

28 C.J. p 637 note 19. 

Buie requiring delivexy of jUt is 
relaxed, where grift is evidenced by 
writing.—In re Brown's Bx'r, 226 N. 
Y.S, 1, 130 Misa 866, modified on oth¬ 
er grounds In re Brown’s Estate, 232 
N.T.S. 871, 226 App.Div. 769, modified 
on other grounds In re Brown's Will, 
169 N.E, 612, 262 N.Y. 366. 

Symbolic delivery 
The delivery of the instrument is 
a symbolic delivery of the property. 
—^Meyers v. Meyers, 184 A. 95, 99 N. 
J.Eq. 560. 

Oonsideratioxi 

A gift In writing not based on a 
good consideration is a “nudum pac¬ 
tum'* and in absence of actual de¬ 
livery of the property remains in¬ 
effective; a '‘good consideration" ef¬ 
fectuating a written gift In the ab¬ 
sence of actual delivery of the prop¬ 
erty is one founded either on love 
and affection toward one to whom a 
natural duty exists, such as a near 
relative by consanguinity or affinity, 
or on a strong moral obligation sup¬ 
ported by an antecedent legal obll- 

802 


gation even though unenforceable at 
the time or by some present equi¬ 
table duty.—Cannon v. Williams, Ga., 
22 S.E.2d 838. 

a N.H.—Curriden v. Chandler, 108 
A. 296, 79 N.H. 269. 

Pa.—In re Pyewell's Estate, 5 A. 2d 
123, 334 Pa 164—American Oil Co. 
V. Falconer, 8 A.2d 418, 136 Pa 
Super. 698—^In re Vance, 162 A. 846, 
106 PaSuper. 467. 

Wliere the property is not snsoep. 
tible of manual, ssrmbolio, or con¬ 
structive delivery, it can be made the 
subject of a gift only if the transfer 
is evidenced by the delivery of a 
written instrument. 

Ill.—In re Antkowskis* Estates, 8 
N.E.2d 132, 286 IU.App. 184. 

Md.—^Pomerantz v. Pomerantz, 19 A. 

2d 713, 179 Md. 436. 

Tenn.—^Marlin v. Merrill, App., 166 
S.W.2d 814. 

9. Kan.-^Pontron Loan & Trust Co. 

V. Korzuszklewlcz, 266 P. 649, 125 
Kaa 726. 

Tenn.—^Marlin v. Merrill, App., 166 S. 

W. 2d 814. 

Wash.—^Rennie v. Washington Trust 
Co., 249 P. 992, 996, 140 Wash. 472, 
quoting Corpus Juris. 

28 C.J. p 637 note 21. 

Assignment of account books 

Instrument, executed in duplicate 
by insurance broker, attested by 
three witnesses, and delivered to of¬ 
fice manager two weeks before brok¬ 
er's suicide, which directed that office 
manager should have full access to 
files and safe and recited 'T am also 
assigning over to her all my account 
books," was sufficient to effect a val¬ 
id “gift inter vivos" of brokel*’s list 
of customers and of his account 
books, since language contained In 
Instrument imported delivery without 
direct proof of that essential ele¬ 
ment of a gift.—In re Kaphan's Es¬ 
tate, 26 N.T.S.2d 910, 176 Misc. 228. ^ 
la Pa.—^In re Allshouse's Estate, 
166 A. 69. 904 Pa. 481, 96 A.L.H' 
879. 
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ment delivered to the donee, there is a completed 
gift, notwithstanding the donor did not originally 
intend the gift to take effect until after his death.^^ 
It has been held that, to consummate the gift, the 
writing must be a deed, a sealed instrument, or a 
formal instrument purporting to pass title, and that 
the delivery of an informal instrument, such as a 
letter or memorandum, will not Suffice if the prop¬ 
erty itself is not delivered,^2 but there is authority 
that the delivery of an informal instrument is suffi¬ 
cient, 13 at least where manual delivery of the prop¬ 
erty is not practicable.!^ 

Necessity for delivery of instrument. There must 
be a delivery of the instrument declaring the gift 
in order to make such gift valid.!^ 

§ 23. -Where Donee Resides with Donor 

The rules as to delivery are relaxed where donor 
and donee are members of the same family and reside In 
a common residence. 

The rule as to delivery is not so strictly applied to 
transactions between members of a family living in 
the same house, the law in such cases accepting as a 
delivery acts which would not be so regarded if the 
transactions were between strangers living in differ¬ 


§ 24 

ent places.!® It is not required that the thing given 
should be removed from their common residence.!*^ 
It is sufficient, if it clearly appears that the donor 
has relinquished, and the donee has acquired, all 
dominion over, and control of, the property,!® but 
even in such cases there must be something to show 
that the gift was completed.!® In some jurisdic¬ 
tions, this rule has been repealed by statute, and un¬ 
der such statutes if the donor and donee reside to¬ 
gether at the time of the gift, possession by the 
donee at their place of common residence is not 
sufficient.®® 

§ 24. -Property in Possession of Donee 

Where the property Is in donee’s possession at the 
time of the gift, no change of possession of the property 
Is necessary to effectuate the gift. 

Where property is at the time of the gift in the 
possession of the donee, as agent for the donor or 
otherwise, it is not necessary that the donee should 
surrender to the donor his actual possession in order 
that the latter may redeliver it to him in execution 
of the gift, but a relinquishment by the donor of all 
dominion over the property, and recognition of the 
possession of the donee as being in his own right, is 
sufficient to perfect the gift.®! 


Wis.—Jost V. Wolf, 110 N.W. 232, 
130 Wis. 37. 

11- N.J.—Reeves v. White, 96 A. 184, 
84 N.J.Eq. 661. 

12. S.C.—Lynch v. Lynch, 21 S.E. 
2d 569, 201 S.C. 130. 

13. Ga.—Cannon v. Williams, 22 S. 
E.2d 838. 

28 C.J. p 637 note 19 [a]. 

14. Ga.—Cannon v. Williams, supra. 

15. Ky.—Biehl v. Biehl’s AdmX 93 
S.W.2d 836, 263 Ky. 710. 

N.T.—Vigrffiani v. Favata, 13 N.T.S. 

2d 363, 257 App.Div. 346. 

OkL—Devin v. Mitchell, 286 P. 335, 
336, 142 Okl. 233, 69 A.L.R. 681, 
quoting Corpus Juris, 

Wis.—Williams v. Jones, 217 N.W. 

306, 194 Wis. 626. 

28 C.J. p 638 note 24. 

Delivery to third person. 

(1) As respects gifts, a construc¬ 
tive delivery of instruments can be 
made by giving them to a third per¬ 
son with instructions to turn them 
over to the transferee on transferor’s 
death, or some other happening, but 
delivery is valid only if deposit is 
irrevocable and the documents are 
thereby placed entirely out of the 
transferor's power.—Wilson v. Dav¬ 
is, 103 P.2d 149, 110 Mont 356. 

(2) Delivery of paper writing, de¬ 
scribing personal property, and in¬ 
dicating intention to give property to 
alleged donee, to third person by don¬ 
or in presence of donee, without di¬ 


rection or instruction from either, 
did not constitute delivery to doneel 
—O’Brien v. O’Brien, 147 N.E. 4, 112 
Ohio St 202. 

Beoording Instrument 

Grantor’s delivery to grantee of 
deed embodying gift' of part of pur¬ 
chase price of land to another, with 
knowledge that it would be recorded, 
constituted constructive delivery of 
such portion of price to donee and 
vested in him unconditional irrevoca¬ 
ble right thereto, which could not be 
destroyed without his consent, so 
that grantor’s subsequent release of 
grantee’s note to donee and vendor’s 
lien securing it was of no effect.— 
Giles V. Giles, Tex.Clv.App., 94 S.W. 
2d 208, error dismissed. 

13. Cal.—^Robinson v. Hoalton, 2 P. 
2d 344, 346, 213 Cal. 370, citing 
Cozpxui Juris. 

Ga.-r— Williams v. McElroy, 133 S.B.. 

297, 36 Ga.App. 420. 

Miss.—Jones v. Jones, 139 So. 873, 
874, 162 Miss. 501, quoting Corpus 
juris. 

OkL—Devin v. Mitchell, 286 P. 336, 
337, 142 Okl. 233, 69 A.L.R. 681, 
quoting Corpus Juris. 

28 C.J. p 638 note 25. 

17. Cal.—^Robinson v. Hoalton, 2 P. 
2d 344, 346, 213 CaL 370, quoting 

Corpus Juris. 

Mich.—^Davis v. Zimmerman, 40 Mich. 
24. 

Okl.—Devin v. Mitchell, 286 P. 385, 
142 Okl. 233,. 69 A.L.R. 681. 
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1& Cal.—^Robinson v. Hoalton, 2 P. 
2d 344, 346, 213 Cal. 370, quoting 
Corpus Juris. 

Ind.—Graham v. Plotner, 161' N.E. 
735, 739, 87 Ind.App. 462, citing 
Corims Juris. 

28 C.J. p 638 note 27. 

1^ Cal.—^Robinson v. Hoalton, 2 P. 
2d 344, 346, 213 Cal. 870, quoting 
Corpus Juris. 

28 C.J. p 638 note 28* 

2a Va.—Frizzell v. Frizzell, 141 S. 

E. 868, 149 Va. 815. 

28 C.J. p 638 note 29. 

Property exchanged, by donee 
The statutory rule that posses¬ 
sion at the common residence is not 
sufdclent delivery to support a gift 
does not apply where the donee ex¬ 
changes the gift for other property, 
even though the new property is kept 
at the common residence.—^Withrow 
V. Withrow. 144 S.B. 877, 106 W.Va. 
91. 

21. Mass.—Briggs v. Leonard, 158 
N.E. 794, 261 Mass. 381. 

Mich.—^Burt v. Second Nat Bank, 217 
N.W. 71, 74, 241 Mich. 216, quoting 

Corpus Juris. 

Miss.—Carradine v. Carradine, 68 
Miss. 286, 38 Am.R. 324. 

Mo.—^In re Franz* Estate, 127 S.W.2d 
401, 404, 344 Mo. 510, citing Cor- 
pus Juris—^Roethemeier v. Veith, 
69 S.W.2d 930, 334 Mo. 1030. 

N,H.—^Anderson v. Lord, 183 A. 269, 
270, 87 N.H. 74, 103 A.L.R. 1108, 
citing Corpus JUrls. 
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§ 25. - Delivery to Third Person 

Delivery may be made to a third person for the 
benefit of the donee. 

While there must be a delivery and acceptance to 
complete the gift, it does not necessarily follow that 
the delivery must be made directly to the donee, 
but the delivery may be to a third person for the 
benefit of the donee.^^ Where a delivery is thus 
made to a third person, the question whether the 
gift was thereby completed without actual delivery 
to the donee depends entirely on whether the per¬ 
son to whom the property is delivered receives it as 
the donor’s agent or as trustee for the donee 
and this is to be determined from the intention of 
the donor,26 the situation and relation of the par¬ 
ties,the kind and character of the property,27 
and the things said and done with regard thereto.^s 


If the property remains under the control of the 
donor, although in the keeping of the third person, 
and the latter is subject to his further direction as 
to its final disposition, then his relation is that of 
an agent.29 If, however, the property is delivered 
by the donor with intention that the present title and 
ownership shall pass to the donee and. such inten¬ 
tion is carried into effect by the language employed 
and the things done with relation thereto, then the 
gift is executed and the third person is a trustee for 
the donee.30 

Agent of donor. While a delivery may be made 
to a third person in order that the latter may deliv¬ 
er the subject of the gift to the donee as agent of 
the donor, the gift is not complete until there is an 
actual delivery to the donee and until the gift is 


N.T.—^In re Heg^eman’s Estate, 38 N. 
T.S.2d 762—re Marks* Estate, aS 
N.T.S.2d 267—In re Pastore*s Es¬ 
tate, 279 N.Y.S. 200, 165 Mlsc. 247. 

Tenn.—Sumpter v. Sandlfer, 72 S.W. 
2d 782, 786, 18 TenmApp. 60, quot¬ 
ing Corpus JtLxis. 

Va.—^Payne v. Tobacco Trading Cor¬ 
poration, 18 S.B.2d 281, 179 Va. 166 
—^Thomas v. First Nat. Bank, 186 
S.E. 77, 166 Va. 497. 

28 C.J. p 638 note 30. 

22. U.S.—Smith v.. Commissioner of 
Internal Revenue, C.C.A., 69 P.2d 
633—Owen v. Commissioner of In¬ 
ternal Revenue^ C.d.A.Colo., 63 P. 
2d 329. 

D.C.—Garrett v. Kelsj^er, 56 P.2d 909, 
61 App.D.C. ' 

IIl.r“l9 Jk^eyer*s Estate, App., 45 
N.E.2d 405, 

Ky.—^Plkevllle Nat Bank & Trust 
Co. V. Shirley, 135 S.W,2d 426, 281 
Ky. 150, 126 A,L..R. 919. 

N.T.—^In re Green*s Estate, 288 N.T. 
S. 249, 247 App.Div. 640. 

28 C.J. p 639 note 41. 

23. TJ.S.—^Dulln V. Commissioner of 
Internal Revenue, C.C.A., 70 F.2d 
828—Smith v. Commissioner of In¬ 
ternal Rev^ue, C.C.A, 59 F.2d 533 

' —Owen V. Commissioner of Inter¬ 
nal Revenue, C.C.A, 63 F.2d 329— 
City Bank Farmers Trust Co. v. 
Hoey, D.C.N.T., 23 F.Supp. 831, af¬ 
firmed, C.C.A., ‘ 101^ F.2d 9. 

Ill.—^In re Meyer's Estate, App., 46 
N.B.2d 495. ^ 

Ky.—^Pikeville Nat Bank & Trust Co. 
V. Shirley, 136 S.W.2d 426, 281 Ky. 
169, 126 A.L.R. 919. 

Minn.—^Larkin v. McCabe, 299 N.W. 
649. 

N.J.—^Meyers v. Meyers, 134 A. 95, 
99 N.J.Eq. 660. 

N.T.—^Vlggianl w Favata, 13 N.T.S. 
2d 358, 257 App.Div. 346—^In re 
Green's F3state, 288 N.T.Su'249, 247 
App.Div. 649—In re Brady's BJstate, 
239 N.T.S.'6, 228 APPJOiv. 66,. re¬ 
versing 284 N.T.S. 366r>488i.4Clsai 


796. and affirmed 173 N.E. 879, 254 
N.T. 690—^In re Zweig's Estate, 29 
N.T.S.2d 167, 176 Misc. 770. 

28 C.J. p 639 note 42. 

24. U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.T., 23 F.Supp. 
831, affirmed, C.C.A. 101 P.2d 9. 
Ill.—In re Wright's Estate, 26 N.B.2d 
909, 304 I11.APP. 87—In re Meyer's 
Estate, App., 45 N.E.2d 495, 498, 
citing Corpus Tttxis—Williams v. 
Anderson, 6 N.E.2d 693, 288 Ill. 
App. 149. 

Ind.—Goelz v. People's Sav. Bank, 67 
N.E. 232. 31 Ind.App. 67. 

Kan,—Stevenson v. Hunter, 293 P. 
500, 603, 131 Kan. 760, quoting 

Oozpus Jozls. 

Ohio.—Streeper v, Myers, 7 N.E.2d 
664, 656, 132 Ohio St 322, quoting 
Corpus Jtuis —^Horlocker v. Saun¬ 
ders, 18 N.E.2d 994, 995, 59 Ohio 
App. 548, quoting Corpus Jtiris. 
Utah,—^Reed v. Knudson, 16 P.2d 347, 
349, 80 Utah 428, quoting Corpus 
Juris. 

Presumed to take as trustee 
A third person to whom property 
is delivered with instructions to give 
it to the donee is presumed to take 
it as trustee for him. 

Ky.—^Plkeville Nat. Bank & Trust 
Co. V. Shirley, 135 S.W.2d 426, 281 
Ky. 150, 126 A.L.R. 919. 

Neb.—^Kennedy v. Nelson, 249 N.W. 
646, 126 Neb. 185. 

IlL—^In re Meyer's Estate, App., 
u. 46. N.E.2d 496, 498, citing Corpus 
Juris. 

Md.-T-Cur3^y V. Wolf, 196 A. 286, 178 
,Md. 393. 

Ohio.—^Horlooker v. Saunders, 18 N. 
E.2d 994, 996, 59 Ohio App. ,648, 
quoting Corpus Juris. 

Va«—Payne'v. Tobacco Tradihg Obf- 
porktion, 18 S.m2d 281, 179 Va. 166. 
28 C.J. p 640 note 44. 

26. U.S.—^Dulin v. Commissioner of 
Internal Revenue^ C.C,4^ ,70 F.2d 
828. .. , ' 


IlL—^In re Meyer's Estate, App., 46 
N.E.2d 496, 498, citing Corpus Juris. 
Ind.—Grant Trust & Savings Co. v. 
Tucker, 96 N.E. 487, 49 Ind.App. 
345. 

27. Ill.—In re Meyer's Estate, App., 
46 N.E.2d 495, 498, citing Corpus 
Juris. 

Ind.—Grant Trust & Savings Co. v. 
Tucker, 96 N.E. 487, 49 Ind.App. 

345. 

28. Ill.—In re Meyer's Estate, App., 
46 N.E.2d 496, 498, citing Corpus 
Juris. 

28 C.J. p 640 note 47. 

Words of trust 

Delivery of a gift by the donor to 
a third person for the benefit of the 
beneficiary by the use of such ex¬ 
pressions as “for the donee," “for 
the use of the donee," or “to keep for 
the donee," or similar expressions 
indicates an intention that the de¬ 
positary shall receive delivery not as 
the donor's agent, but as the agent 
of, or trustee for, the beneficiary,— 
Larkin v. McCabe, Minn., 299 N.W. 
649. 

29. Ill.—Matter of Rusl^ 206, DL 
App. 618. 

28 C.J. p 640 note 48. 

30. Ind.—Grant Trust & Savings Co. 
V. Tucker, 96 N.E. 487, 49 Ind.App. 

346. 

31. ' U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.T.; 23 F.Supp. 
831, affirmed, C.C.A., 101 F.2d 9. 

IlL—In re Wright's Estate, 26 N.E. 
2d 909, 304 IlLApp. 87—WilUams 
V. Anderson, 5 N.E.2d 698, 288 IlL 
App. (14 9< 

N.T.—^Vincent v. , Putnam, 161 N.E. 
>425r 248 N.T. 76, affirming 228 N. 
T.S. ,861, 221 App.Div. 211, which 
affirmed ,217 N.T.S. 38l/l27 Misc. 

, 647. affirming Vincent v. Rix, 

. 223 N.T;$, 304, 221 App.Div. 209. 

; 217 N.T.S. 398, 127 

y.’ Barrett, 5!2 P.2d 40, 
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completed by delivery the donor can revoke the 
agent’s authority and resume possession of the 
gift^S As the authority of an agent is revoked by 
the death of his principal, the death of the donor 
before the actual delivery of the property to the 
donee terminates the authority of the agent to make 
such delivery, and the gift, therefore, fails for want 
of delivery, see infra § 60; similarly the delivery 
of property to the donor’s agent to be delivered to 
an intended donee after the donor’s death is not 
sufficient to sustain a gift inter vivos, and such a 
disposition is void as being in contravention of the 
statute of wills.3^ An unauthorized delivery by the 
donor’s agent will not support a gift.^^ 

Trustee for donee. Delivery of property to a 


§ 25 

third person as agent or trustee, for the use of the 
donee, and riot as agent of the donor, under such 
circumstances as indicate that the donor relinquish¬ 
es all dominion and control over the property, is a 
sufficient delivery to complete the gift.35 The va¬ 
lidity of the gift is not affected by the fact that the 
trustee is not to deliver the property to the donee 
until after the donor’s death,^® or by the circum¬ 
stance that the property is not in fact delivered to 
the donee until after the donor’s death.37 The fact 
that the donee consents to his agent’s use of the 
property given for the support of the donor, as far 
as needed, does not necessarily militate against an 
actual change of title.38 The donor may constitute 
either himself or another trustee for the donee, 


175 Okl. 262—Sauls v. Whitman, 42 
P.2d 276, 171 Okl. 113. 

Pa.—In re Shue’s Estate, 52 Tork 
Leg.Rec. 190. 

Tenn.—Perry v. Bryant, 93 S.W.2d 
344, 19 Tenn.App. 612. 

28 C.J. p 640 note 60. 

02, Ala.—^Davis v. Wachter, 140 So. 
361, 363, 224 Ala. 306, citlnsr Cor- 
pns atuis. 

Pa.—In re Shue’s Estate, 62 York 
Legr.Rec. 190. 

Tenn.—Perry v. Bryant, 93 S.W.2d 
344, 19 Tenn.App. 612. 

28 CJ.* p 651 note 81. 

33. Miss.—Tates' Estate v. Alabama- 
Mississippi Conference Ass’n of 
Seventh-Day Adventists, 176 So. 
534, 179 Miss. 642. 

Tex.—Peterson v. Weiner, Civ.App., 
71 S.W.2d 544, error refused. 

28 C.J. p 640 note 63. 

84. Mich.—Loop v. Des Autell, 293 
N.W. 788, 294 Mich. 627, 

35. U.S.—Garrett v. Keister, CCA. 
D.C., 56 P.2d 909, 912, quoting Cor¬ 
pus Juris—Owen v. Commissioner 
of Internal Revenue, C.C.A.C 0 I 0 ., 
63 P.2d 329—Grissom v. Sterhberg- 
er, C.C.A.N.a. 10 P.2d 764, 766, oit- 
ing Corpus Juadji—City Bank Farm¬ 
ers Trust Co. V. Hoey, D.C.N.T., 23 
P.Supp. 831, affirmed, C.C.A., 101 P. 
2d 9. 

Ark.—^Aycock v. Bottoms, 144 S.W.2d 
43, 201 Ark. 104. 

D.C.—Garrett v. Keister, 56 P.2d 909, 
61 App.D.C. 25—Conlon v. Turley, 
10 F.2d 890, 891, 66 App.D.C. 96, 
quoting Corpus Juris. 

Pla.—^Roe V. Roe, 124 So. 784, 93 Pla. 
840. 

Ga.—Cannon v. Williams, 22 S.E.2d 
838-^roxton v. Barrow, 194 ^ S.K. 
24, 28, 67 Ga.App. 1, qucfting Cor¬ 
pus Juris. 

ni.—In re Wright's Estate, 2’5 N.E. 
2d 909, 304 Ill-App. 87—Ih ’ re 

Trapp*^ Estate, 269 Ill.App. 269. • 

ind. 7 —Warner .V. Keiser, J77 JN'JSI.. 869, 
93 lnd.App. 647. ' . 

Iowa.T7-ln re, Stoqkham's ]^tato> 7^26 


N.W. 660, 193 Iowa 823, 22 A-LuR. 
766. 

Kan,—Stevenson v. Hunter, 293 P. 
500, 603, 131 Kan. 760, quoting 
Corpus iTurls. 

Md.—Curley v. Wolf. 196 A. 286, 173 
Md. 893. 

Mo.—In re Hartley's Estate. App.. 
64 S.W.2d 429, 430, quoting Cor¬ 
pus Juris. 

Neb.—Kennedy v. Nelson, 249 N.W, 
646, 648, 125 Neb. 186, quoting 
Corpus Juris. 

N.Y,—^In re Rainbow's Estate. 298 
N.Y.S. 79, 163 Misc. 732, affirmed 
298 N.Y.S. 89. 251 App.Div. 809— 
In re Ehlers' Estate, 231 N.Y.S. 
16, 132 Misc. 910—^In re Pitznat- 
rlck's Estate, 17 N.Y.S.2d 280. 
Ohio.—Streeper v. Mvers, 7 N.B.2d 
664, 656, 132 Ohio St. 822. quoting 
Corpus Juris—^In re Petzer's Es¬ 
tate, App., 84 N.B.2d 306, appeal 
dismissed 26 N.B.2d 207, 136 Ohio 
St. 426—^Horlocker v. Saunders, 18 
N.B.2d 994, 69 Ohio App. 648. 

Or.—McCredie v. McCredie, 294 P. 
361, 363, 184 Or. 617, citing Cor- 
pus Juris. 

Tenn.—^Ferry v. Bryant, 93 S.W.Bd 
344, 19 Tenn.App. 612. 

Tex.—Gljes v. Giles, Civ.App., 94 S. 

W.2d 208, error dismissed. 

Utah.—^Reed v. Knudson, 15 P.2d 847, 
80 Utah 428. 

Va.—^Payne v. Tobacco Trading Cor¬ 
poration, 18 S.B.2d 281, 179 Va. 166. 
Wls.—In re Duwe's Estate, 281 N.W. 
669, 671, 229 Wis. 116, citing Cor¬ 
pus Juris. 

28 C.X p 640 note 64. 

Aooeptanoe of oheok 

If a, Ranker accepts a check or 
otherwise subjects himself to lia¬ 
bility ks a trustee pribr to death of 
a donor drawer, the gift is complete. 

Cannon v.< Williams, Ga., 22 S.E.2d 
838. 

Xinpesfeet trust 

Papers introduced for purpose of 
establifidiihfir trust in personalty, 
which do not in fact establish trust, 
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are unavailing, since courts cannot 
complete an imperfect or defective 
gift—Williams v. Anderson, 5 N.E.2d 
693, 288 Ill.App. 149. 

Delivery to one of donees 

Where property Is delivered to one 
with distinct agreement that he shall 
distribute certain portions of It to 
others and shall retain a portion for 
himself, he Is not the "agent" of the 
donor, but is himself a "donee” and 
a "trustee" for the other donees, and 
a delivery to him is sufficient.—Ger- 
nert v. Liberty Nat. Bnnk ^ Trust 
Co. of Louisville, 145 S.W.2d 622, 284 
Ky. 576. 

38. Arlz.—Allred v. Allred, 111 P,2d 
68 , 67 Ariz. 77. 

D.C.—Conlon v. Turley, 10 P.2d 890, 
891, 66 App.D.C. 95, quoting Corpus 
Juris. 

Neb.—^Kennedy v. Nelson, 249 N.W. 
646, 126 Neb. 186—Tvrrell v. Jud- 
Bon, 199 N.W. 714, 112 Neb. 393. 
Ohio.—Streeper v. Myers, 7 N.E.2d 
664, 666 , 132 Ohio St. 822. quoting 
Corpus Juris —In re Petzer's Es¬ 
tate, App., 34 N.E.2d 306, appeal 
dismissed 26 N.E.2d 136 Ohio 
Sh 426. 

28 C.J. p 641 note 66 . 

37. Iowa.—In re Stockham's Estate, 
186 N.W. 66 J[), 193 Iowa 823, 22 A. 
L.R. 766. 

Ky.—Gemert v. Liberty Nat. Bank & 
Trust Co. of Louisville, 146 S.W.2d 
622, 284 Ky. 576. 

Ohio.—Streeper v. Myers, 7 N.E.2d 
664, 656, 132 Ohio St. 322, quoting 
Corpus Juris —^In re Fetzer's Es¬ 
tate, App., 34 N.E.2d 306, appeal 
dismissed 26 N.E.2d 207, 136 Ohio 
St. 426. 

Tex.—Cox V. Windham, Civ.App., 10 
S.W.2d 186, error refused. 

36w Wis.—^Pirie v. Le Saulnier, 154 
N.W. 998, 161 Wis. 603. 

38. Ky.—^Roche v. George, 18 Ky. 
li. 493. 

N.Y.—Taylor v. Kelly, 5 Hun 116. 
Donor as trustee see iatm S 26. 
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or delivery may be made to one of several donees 
for the use of all.^0 

§ 26. — Retention of Possession by Donor 

A gift does not necessarily fall when the donor re¬ 
tains possession of the property, where his possession is 
as agent or trustee for the donee. 

The subsequent possession of the property by the 
donor, while it may in some cases tend to throw 
suspicion on the transaction as being in fraud of 
creditors,and calls for an explanation,^^ is not 
necessarily incompatible with the donee’s dominion 
over the property,^^ and will not necessarily op¬ 
erate to make the gift ineffectual.^^ Thus, a gift 
is not rendered ineffectual by donor*s retention of 
possession where he holds as the donee’s agent or 
bailee.^"® Where, however, the donor’s retention of 
possession is inconsistent with the idea of an exe¬ 
cuted gift, the gift fails.*^® 

Trustee for donee. The donor may constitute 
himself a trustee for the donee, and in such base no 
further delivery is necessary.^^ The law will not 
imply such trust; it must be expressed.^* In regard 
to personal property, the declaration of trust may 
be made either in writing or by parol.'* ^ In either 
case, the language used must be clear, unequivocal. 


and irrevocable.®® 

§ 27. - Time of Making Delivery 

Delivery need not be concurrent with the words of 
gift, but may either precede or follow them; however, 
It must be made during donor's lifetime. 

Although delivery is essential to the validity of a 
gift, it need not be simultaneous with the words of 
gift, but may either precede or follow them.®i If 
it precedes the words of gift, so that the property 
is already in the possession of the donee, then, as 
stated supra § 24, no new delivery is necessary. 
If it succeeds such words, it makes perfect that 
which was before inchoate.®^ Delivery may follow 
at any time before the death of the donor and be¬ 
fore he revokes the gift.®® However, to be effec¬ 
tive, delivery must be made during the donor’s life¬ 
time.®^ 

§ 28. - Redelivery to Donor 

The redellvery of the property to the donor after 
the gift has been fully consummated will not vitiate the 
gift. 

It is not necessary that the donee should retain 
the property in his possession after delivery to 
him.®® If a gift has been fully executed, the title 


40. Ky.—Gernert v. Liberty Nat. 
Banlc & Trust Co. of Louisville, 146 
S W.2cl 622, 284 Ky. 676. 

28 C.J, p 641 note 61. 

4L Neb.—^Kennedy v. Nelson, 249 N. 
W. 646, 648, 125 Neb. 186, quoting 
Oovpns Juris. 

28 C.J. p 641 note 68 . 

42. Neb.—Kennedy v. Nelson, supra, 
quoting Corpus TUxis. 

28 C.J. p 641 note 64. 

Betentiou of possession as xnatezial 
dTaot 

Retention by owner of chose in 
action of exclusive possession and 
control of documentary evidence of 
chose Is material in determining 
whether there was completed gift of 
chose, where documents were Issued 
in name of another at owner’s direc¬ 
tion.—^Marshall & Ilsley Bank v. 
Voigt, 262 N.W. 366, 214 Wis. 27. 

43. Neb.—Kennedy v. Nelson, 249 
N.W. 546, 648, 126 Neb. 185, quot¬ 
ing ‘Corpus Juris. 

28 C.J. p 641 note 66 . 

44. U.S.—^EJdson v. Lucas, CC.A., 40 
F.2d 398. 

Oa.—^Underwood* v. Underwood, 169 
S.K 725, 4a GeuAl^. 643. 

Neb.—Kennedy v. Nelson, 249 N.W. 
646; 648; 12?6 Neb. 186, quoting 
Corpus JuxiK 
2a iC J.L P ®41 note 66 . ' 

45 . N .Y.—^In re Brady’s Estate, 239 
NTT.S; ,5, dj 228 App.IUv. * 66 , citing 

Jii±ISg and reversing 234 N. 


T.S. 366. 133 Misa 795, and affirm¬ 
ed 173 N.B. 879, 264 N.T. 590—Ne¬ 
well V. National Bank of Norwich, 
212 N.T.S. 168, 214 App.Div. 831. 

48. Ga.—^Toung v, Locknlt, 13 S.B. 

2d 525, 64 Ga.App. 438. 

Ky.—Todd V. Williams’ Adm'x, 95 S. 

W.2d 693, 264 Ky. 788. 

Tenn.—Shockley v. Harris, 7 Tenn. 
App. 7. 

Tex.—^Harmon v. Schmitz, Com.App., 
39 S.W. 2 d 687, affirming. Civ.App., 
26 S.W.2d 289. 

28 C.J. p 642 note 67. 

47. N.T.—In re Brady’s Estate, 239 
N.T.S. 5, 9, 228 App.Div. 66 , quot¬ 
ing Corpus Juris, and reversing 
234 N.T.S. 366, 133 Misc. 795, and 
affirmed 173 N.B. 879, 264 N.T. 690. 

28 C.J. p 642 note 68 . 

Declaration of trust taking place of 
delivery 

Declaration of trust by donor for 
donee to take place of delivery of 
gift of personalty may be in writing 
or by paroL—In re Brady's Estate, 
239 N.T.S. 5, 228 App.Div. 66 , re¬ 
versing 234 N.T.S. 366, 138 Misc. 
795, and affirmed 173 N.B. 879, 264 
N.T. 690. 

48. Ala.—^McHugh v. O’Connor, 9 
So. 166, 91 Ala. 248. 

49. N.T.—Martin v. Funk, 76 N.T. 
184, 31 Am.R. 446—Wingrove v. 
Wagner, 63 N.T.S. 1118, 81 App. 
Dlv. 630. 


SO. Ky.—^Roche v. George, 13 Ky. 
L. 493. 

28 C.X p 642 note 71. 

6L Va.—Thomas v. First Nat Bank, 
186 S.E. 77, 166 Va. 497. 

28 C.J. p 642 note 72. 

52. Miss.—Carradine v. Carradlne, 
68* Miss. 286, 38 Am.R. 324. 

Va.—^Thomas v. First Nat Bank, 186 
S.E. 77, 166 Va. 497. 

53. Ariz.—^McNabb v. Fisher, 299 P. 
679, 38 Ariz. 288. 

28 C.J. p 642 note 76. 

Lapse of seven years between 
making of gift and delivery was 
held not controlling if delivery was 
intended.—^Hammond v. Lummls, 187 
A. 767, 106 Conn. 276. 

54. Cal.—^Azevedo v. Azevedo, 36 P. 
2d 1078, 1 Cal.App.2d 604. 

Ill.—^Williams v. Anderson, 6 N.E.2d 
693, 288 I11.APP. 149. 

Mich.—^Lumberg v. Commonwealth 
Bank, 296 N.W. 266, 295 Mich, 666. 
Ohio.—Schmitt v. Schmitt, 177 N.B. 

478, 39 Ohio App. 219. 

Pa.—^In re Stewart’s Estate, 163 A 
754, 309 Pa. 204—^In re Shue’s Es¬ 
tate, 52 Tork Leg.Rec. 190. 

Vt—^Mathews v. Drew, 172 A. 638, 
106 Vt 245. 

55. Neb.—^Kennedy v. Nelson, 249 N. 
W. 646, 548, 126 Neb. 186, quoting 
Corpus Juris. 

Pa,—re Pyewell’s Estate, 6 A.2d 
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having passed by words of gift accompanied by de¬ 
livery of possession, the return of the property by 
the donee to the donor for a purpose not inconsist¬ 
ent with the continued ownership of the donee will 
not render the executed gift invalid.56 The donee 
may also lend the subject of the gift to the donor,57 
or deliver it to him as his agent or bailee,58 without 
affecting the validity of the gift. 


§ 29. Acceptance 

Acceptance of the gift by the donee Is essential to 
the validity of a gift. 

An unmistakable and unconditional acceptance on 
the part of the donee is essential to the validity of a 
gift inter vivos.58 It is immaterial whether deliv¬ 
ery and acceptance are contemporaneous, or which 


123, 126, 834 Pa. 164, cltingr Cor¬ 
pus Juris. 

28 C.J. P 641 note 62. 

56. Conn.—^Hartford - Connecticut 
Trust Co. V. Slater, 169 A. 678, 114 
Conn. 603. 

Ind.—Stewart v. Pljmn, 200 N.E. 706, 
710, 101 Ind.App. 692, citing: Coru 
pus Juris. 

Kan.—Stevenson v. Hunter, 293 P. 
600, 131 Kan. 760. 

Mass.—McKenna v. McKenna, 167 
N.E. 617, 260 Mass. 481. 

Minn.—^Larkin v. McCabe, 299 N.W. 
649, 666, 211 Minn. 11, citing: Cor- 
pus Juris. 

Miss.—Ford v. Byrd, 184 So. 443, 446, 
citing: Corpus Juris. 

Ohio.—^Davis v. Rawson, 200 N.E. 

636, 61 Ohio App. 274. 

Pa.—In re Elstrodt's Estate, 186 A. 

318, 122 Pa.Super. 131. 

28 C.J. p 642 note 76. 

Access to property 
Fact that access to box at place 
of deposit is griven former owner will 
not changre character of transaction, 
where gift has been legially estab¬ 
lished.—In re Kaufmann’s Estate, 127 
A 133, 281 Pa. 619. 

67. Cal.—Stewart v. Whittemore, 84 
P. 841, 3 Cal.App. 213. 

28 C.J. p 642 note 81. 

58. N.J.—Corle v. Monkhouse, 26 A 
167, 60 N.J.Eq. 637. 

28 C.J. p 642 note 82. 

59. U.S.—Botchford v. Commission¬ 
er of Internal Revenue, C.C.A, 81 
P.2d 914, 110 AL.R. 281—^Ellerson | 
V. Grove, C.C.AN,C., 44 P.2d 493— 
Miller V. Herzfeld, C.C.A.N.J., 4 F. 
2d 366—Speaker v. Keating, D.C. 
N.Y., 36 F.Supp. 666, reversed on 
other grounds, C.C.A, 122 F.2d 706. 

Ala.—^Hudgens v. Tillman, 161 So. 
863, 227 Ala. 672. 

Ark.—Krickerberg v. Hoff, 148 S.W. 
2d 660, 201 Ark. 63—Carter v. Walk¬ 
er, 139 S.W.2d 233, 200 Ark. 466— 
Neal V. Neal, 106 S.W.2d 696, 194 
Ark. 226—Pyland v. Gist, 7 S.W.2d 
986, 177 Ark. 860—Stilft v. W. B. 
Worthen Co., 3 S.W.2d 816, 176 Ark. 
686 . 

CaL—Field v. Mollison, 123 P.2d 603, 
60 Gal.App.2d 685—Lynch v. Lynch, 
12 P.2d 741, 124 Cal.App. 464— 
Mercantile Trust Co, v. Reay, 274 
P, 401, 96 Cal.App. 668. 

Del.—Highfleld v. Equitable Trust 
Co., 166 A 724, 4 W.W.Harr. 609. 


D.C.—Lust V. Miller, 4 F.2d 293, 66 
App.D.C. 217. 

Ga.—Cannon v. Williams, 22 S.E.2d 
838. 

Ind.—Michael v. Holland, App., 40 N. 
E2d 362—^Warner v. Kelser, 177 N. 
E. 869, 98 Ind.App. 647—First & 
Tri-State Nat. Bank & Trust Co. 
V. Caywood, 176 N.E. 871, 96 Ind. 
App. 691. 

Iowa.—Woodward v. Woodward, 268 
N.W. 640, 222 Iowa 146—Gottstein 
V. Hedges, 228 N.W. 93, -94, 210 
Iowa 272, 67 AL.R. 1218, citing 
Corpus Juris. 

Ky.—York's Ancillary Adm'r v. 
Bromley. 161 S.W.2d 28, 286 Ky. 
633—Hart v. Hart; 114 S.W.2d 747, 
272 Ky. 488—.^na Ins. Co. of 
Hartford, Conn. v. Eblen, 99 S.W.2d 
710, 266 Ky. 548—Cincinnati Fi¬ 
nance Co. V. Atkinson's Adm'r, 81 
S.W.2d 890, 892, 235 Ky. 682, quot¬ 
ing Corpus Jtixis—^Peters' Adm'r v. 
Peters, 6 S.W.2d 499, 224 Ky. 493, 
69 A.L.R. 969—Combs v. Roark’s 
Adm'r, 299 S.W. 576, 221 Ky. 679. 

La.—Williams v. Horn, 129 So, 122, 
170 lia. 663—Gabert v. St. Tam¬ 
many Yacht Club, 116 So. 667, 166 
La. 67. 

Md.—^First Nat. Bank v. Liberty 
Trust Co., 184 A 210, 161 Md. 241, 
47 AL.R. 730. 

Mich.—Geisel v. Burg, 276 N.W. 904, 
283 Mich. 73—^Higman v. Stewart, 
38 Mich. 513. 

Mo.—^Roethemeier v. Veith, 69 S.W.2d 
930, 834 Mo. 1030—Trautz v. Lemp, 
46 S.W.2d 186, 329 Mo. 680—^Dick¬ 
son V. Dickson, 101 S.W.2d 774, 281 
Mo.App. 616. 

Miss.—^McClellan v. McCauley, 180 So. 
146, 168 Miss. 466. 

Mont.—^Nelson v. Wilson, 264 P. 279, 
81 Mont. 660. 

Neb.—^Ralston v. Marget, 293 N.W. 
124, 138 Neb. 358—^Henley v. Live 
Stock Nat Bank, 267 N.W. 244, 127 
Neb. 867. 

N.J-—Trenton Sav. Fund Soc. v. 
Byrnes, 160 A 831, 110 N.J.Eq. 
617. 

N.Y.—Scarborough Properties Corpo¬ 
ration V. Village of Briarcliff Man¬ 
or, 16 N.E2d 369, 278 N.Y. 370, re¬ 
versing 300 N.Y.S. 1361, 262 App. 
Div. 893, motion denied 1 N.Y.S.2d 
1020, 263 App.Div. 814—In re 

Black’s Estate, 289 N.Y.S. 462, 248 
App.Div. 1—^In re Wiemann, 221 N. 
Y.S. 409, 220 App.Div. 276—^In re 
Fonda’s Estate, 200 N.Y.S. 881, 206 
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App.Div, 661—^In re Pizer’s Estate, 
32 N.Y.S.2d 821, 178 Misc. 7—In re 
Jarmakowski’s Estate, 8 N.Y.S.2d 
36, 169 Misc. 463—In re Cronkrite's 
Estate, 295 N.Y.S. 211, 162 Misc. 
305—In re Greenberg’s Will, 286 N. 
Y.S. 66, 168 Misc. 446—In re Pas- 
tore’s Estate, 279 N.Y.S. 200, 165 
Misc. 247—^In re White's Estate, 
266 N.Y.S. 766, 148 Misc. 740—In re 
Peno's Estate, 221 N.Y.S. 205. 128 
Misc. 718—People’s Trust Co. v. 
Dickson. 214 N.Y.S. 73. 126 Misc. 
680. 

Okl.—^Travelers Ins. Co. of Hartford 
Conn. V. Baker, 77 P.2d 23, 182 
Okl. 191—^Harmon v. Kerns, 36 P. 
2d 898, 169 Okl. 290—Fulford v. 
Fulford, 294 P. 183, 147 OkL 47— 
In re Widener's Estate, 266 P. 768, 
130 Okl. 164—^York v. Trigg, 209 
P. 417, 87 Okl. 214, 

Or.—^In re Norman’s Estate, 88 P.2d 
977, 161 Or. 460. 

Pa.—Kelly v. Huplits. 167 A 704, 
103 Pa.Super. 430—^In re Penrose’s 
Estate, 18 Pa.Dist. & Co. 627. 

S.C.—Lynch v. Lynch, 21 S.E.2d 669, 
676, 201 S.C. 130, citing Corpus Jtu 
zis. 

Tex.—Giles v. Giles, Civ.App., 94 S.W. 

2d 208, error dismissed. 

Va.—^Thomas v. First Nat. Bank, 186 
S.B. 77, 166 V€L 497. 

28 C.J. p 643 note 86. 

Acceptance by Infant see the C.J.S. 
title Infants. S 47, also* 81 C.J. p 
1024 notes 63-68. 

Benefits oannot be forced on person 

against his will.—Culotta v. Wash¬ 
ington, 125 So. 300, 12 La.App. 75. 

Gift may be abandoned or refused 
N.Y.—In re Casper’s Will. 292 N.Y.S. 
416, 161 Misc. 461, reversed on oth¬ 
er grounds In re Casper’s Estate, 
18 N.Y.S.2d 82, 269 App.Div. 66. 

Gift to state 

Affirmative action by state in ac¬ 
cepting or rejecting property gift is 
not essential to gift’s validity.—^Ad¬ 
kins V. Kalter, 287 S.W. 888, 171 Ark 
1111 . 

Actual acqxilesoenoe 

“Acceptance by the donee,” imports 
actual acquiescence on donee’s part 
except for statutory provision thai 
the law presumes acceptance of a do¬ 
nation of substantial benefit unless 
the contrary shall be shown,—Cannoi 
V. WilUams, Ga., 22 S.E.2d 888. 

Gift on condition 
Where donor made a g:lft of person 
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precedes the other.®® Acceptance need not be im¬ 
mediate; it is sufficient if the gift is accepted be¬ 
fore revocation by death or otherwise.® 1 

An acceptance may be express or implied.'®^ The 
exercise of dominion over the subject of the gift, 
or an assertion of a right thereto by the donee, is 
evidence of an acceptance by him of the gift.®® 

As stated infra § 65, acceptance will be presumed 
where the gift is beneficial to the donee. Where a 
donor has done all in his power to complete a gift 
by relinquishing the possession and control of the 
property to a third person as trustee for the donee 
the gift will ordinarily be upheld although the donee 
had no knowledge of the transaction; in such case, 
it seems that the act of the trustee in receiving the 
property would amount to an acceptance by him on 
behalf of the donee.®^ Moreover, it has been held 


that knowledge of the gift on the donee’s part is not 
necessary to render it effective.®® 

Acceptance by one of two donees. Where a gift 
is intended for the benefit of two donees, either may 
accept for both,®® xmless the terms of the gift re¬ 
quire the acceptance of each donee.®^ 

A creditor of the donee has no such interest as 
will entitle him to control the right of the donee to 
refuse the gift.®® 

§ 30. Property Subject to Gift 

Every species of property, If it is In esse, may be 
made the subject of a gift. 

Every species of property, real®® and personal,*^0 
legal or equitable,in possession, reversion, or re¬ 
mainder,^® vested or contingent,73 and incorporeal 


al property on condition that donee 
would support her if it became neces¬ 
sary, the fact that donee wrote a 
letter acceptinsr the gift, and offering' 
to have papers prepared to protect 
donor’s interest if she thought it de¬ 
sirable, did not affect the validity of 
the acceptance in view of the fact 
that donor did not reauest any such 
paper on making the gift.—Northern 
Trust Co. V. Swartz, 141 N.Bl 433, 
309 Ill. 586. 

Aooeptanoa in precise temui 

A notarial cash deed on regular 
stock form, signed by grantor and 
grrantee in the presence of two wit¬ 
nesses ' and a notary, was not good 
as a ‘"donation inter vivos” of land 
sought to be conveyed, where there 
was no acceptance in precise terms, 
as reaulred by Rev.Civ.Code art 1540, 
and there was never any corporeal 
possession in grantee as required by 
art 1641—Wood v. Martin, Lia.App., 
2 So.2d 665. 

6a TJ.S.—Speaker v. Keating, D.C. 
N.T., 36 F.Supp. 666, reversed on 
other grounds, C.C.A., 122 F.2d 706. 
Ky.—Cincinnati Finance Co. v. At¬ 
kinson’s Adm’r, 31 S.W.2d 890, 892, 
235 Ky. 582, quoting Oorpns Jnixis. 
28 P 644 note 86. 

61. U.S.-^peaker v. Keating, D.C. 
N-Y., 36 F.Supp. 656, reversed on 
other grounds, C.C.A., 122 F.2d 706. 
Ky.—Cincinnati Finance Co. v. Atkin¬ 
son’s Adm’r, 31 S.W.2d 890, 892, 
235 J&y. 582, quoting Ooxptui Juzls. 
28 C.J. p 644 note 87. 


63r U.S.rr-Sp6aker v. Keating, D.C. 

N.Y., 36 F.Supp. 656, reversed on 
' other grounds. C.C.A., 122 F.2d 

' 706. 


Xlil —rin r^'Moyer’s Eat$.te, App., 45 

Stotate, 279 N. 
,xs;'*se(r,' TBI -MISJx 247 —in re 
."Ijiaijtfs, WUl, 240^U'.Tv«. 845, 

li^-re Duttne’a 


Estate, 249 N.T.S. 926, 282 App-Div. 
881. 

63. TJ.S.—Staudenmaier v. Bechaud, 
C.C.AW1S., 110 JF.2d 617. 

28 C.X p 644 note 88. 

64hi U,S.—Grissom v. Stemberger, C. 
C.A.N.C.. 10 F.2d 764, 766. citing 
Oorpiui Jnxls. 

D.C.—Conlon v. Turley, 10 F.2d 890, 
891, 66 App.D.C. 96, quoting Cor¬ 
pus Juris. 

Ind.—-Warner v. Keiser, 177 N.B. 369, 
93 Ind.App. 647. 

Minn,—^Larkin v. McCabe, 299 N.W. 
649, 211. Minn. 11. 

Ohio.—Streeper v. Myers, 7 N.F.2d 
564, 656, 132 Ohio St. 332, citing 

Corpus Juris. 

Va.—Payne v. Tobacco Trading Cor¬ 
poration, 18 S.F.2d 281, 179 Va. 
166. 

28 C.J. p 641 note 68, p 644 note 90. 

66. U.S.—Miller v. Herzfeld, C.C.A. 
N.J.. 4 P.2d 356. 

28 C.J. p 641 note 68, p 644 note 89. 
6a Ky,—Goodan v. Goodan, 211 S.W. 

423, 184 Ky. 79. 

28 C.J, p 644 note 91. 

67. Ill.—Sloan v. Sloan, 118 N.B. 
■709, 282 IlL 399. 

6a Iowa.—Gk>ttstein v. Hedges, 228 
N.W. 93, 210 Iowa 272, 67 A.L.R. 
1218. 

S,C.—Lynch v. Lynch, 21 S.B.2d 669. 

66. Ill,—Poirot V. Gundlach, 1 N.B. 
2d 801, 803, 284 IlLApp. 349, quot¬ 
ing Corpus Juris. 

28 C.J. p 644 note 93. 

TOi Ga.—^Underwood v. Underwood, 
169 S.B. 726, 726, 43 Ga.App. 648, 
dting Corpus Juris. 

Hl.^Poirot V. Gundlach, 1 N.B.2d 
801, 803,: 284 nLApp. 849, quoting 
Corpus-'Juris. 

28 aJl. p 644 note 94. 

Personalty capable of manual de- 
Uvert% title to which either legal or 
e^rti4table, oah be transferred by de- 
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livery, may be subject matter of val¬ 
id gift—^Underwood v. Underwood, 
159 S.E. 725, 43 Ga.App. 643. 

Money may be donated by manual 
gift.—Gibson v. Hearn, 113 So. 766, 
164 La. 65. 

Undivided interest 

(1) Gift can legally be made of un¬ 
divided interest in property.—^In re 
Guggino’s Bstate, 291 N.Y.S. 688, 160 
Misc. 768, modified on other grounds 
2 N.T.S.2d 397, 253 App.Dlv. 132, af¬ 
firmed In re Guggino’s Will, 18 N.B. 
2d 317, 279 N.T. 692. 

(2) A tenant in common may, 
against his cotenants who are not 
shown to be creditors, convey his in¬ 
terest without consideration.—^Zinn 
v. Farmer, Tex.Civ.App., 243 S.W. 523. 
Adoption agreement 

Instrument’ purporting to be adop¬ 
tion agreement and to vest child with 
all qualities of forced heir of adopt¬ 
ing parents was not ‘"donation inter 
vivos.”—Succession of Brand, 111 So. 
267, 162 La. 880. 

71. IlL—Poirot V. Gundlach, 1 N.B. 
2d 801, 803, 284 IlLApp. 349, quot¬ 
ing Cosn^us Juris. 

23 C.J. p 644 note 96. 

Bquitable Interest in property may 
be assigned in whole or in part by 
gift, which is irrevocable, if intent to 
pass present interest and delivery 
so far as possible is shown.—Chase 
Nat. Bank of New York v. Sayles, C. 
C.A.R.I., 11 F.2d 948, 48 A.L.R. 207, 
reversing, D.C., 6 F.2d 403, and certio¬ 
rari denied Sayles v. Chase Nat. Bank 
of City of New York, 47 S.Ct 99, 273 
U.S. 708, 71 L.Bd. 861. 

72. IlL—^Poirot V. Gundlach, 1 N.B. 
2d 801, 803, 284 D^lLApp. 349, quoting 
Corpus' Juris. 

28 C.J. p 644 note 96. 

7a UL—Poirot V. Gundlach, sup^ 
t ''quoting Jcuda ‘ 
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as well as corporeal,^* may be the subject of a gift 
inter vivos. Where personal property is in the ad¬ 
verse possession of another, there can be no deliv¬ 
ery and hence no gift^s The right to repudiate a 
contract is not the subject of a gift.76 The magni¬ 
tude of the donor’s title is immaterial ;77 the donor 
may give what and only what he has to give.7S He 
cannot give the interest of a third party in the 
property.79 Want of power in donor to make the 
gift renders the gift void, as, for example, where 
the wpuld-be donor inherited his rights in the prop¬ 
erty without the right to dispose of it by gift.80 

Subject of gift must be certain. The subject of 
the gift must be definite and certain.*^ The proper¬ 
ty must be in esse at the time of the attempted dona- 
tion.®2 It has been held that the owner of property 
may giye the profits or increase thereof as well as 
the property itself but there is other authority 
to the effect that the profits to be made in an enter¬ 
prise cannot be made the subject of a gift.*< 


§ 32 

Property in a safe deposit box may be the sub¬ 
ject of a gift.8® 

§ 31. - Choses in Action 

A chose In action may be the subject of a gift. 

It is now generally held that a chose in action 
may be the subject of a gift.86 There were some 
early authorities which held to the contrary, in view 
of the then prevailing rule that a chose in action 
could not be assigned.**^ 

§ 32. Validity 

Although gifts are subject to scrutiny by the courts^ 
they are, when the essential elements are present, as 
valid as transfers for valuable considerations even though 
the act of the donor may be improvident, unreasonable, 
unjust, or undeserved. 

The law favors every man^s right to dispose of 
his property as and when he will,*88 hence, while 
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Va.—^Henry v. Graves, Id Gratt 244, 

67 Va. 244. 

7-t Ill.—Poirot V. Gundlach, 1 N.H. 
801, 803, 284 Ill.App. 349, Quotin^r 
CozpTLS Juris. 

Kan.—Lyman v. Goll, 207 P. 817, 111 
Kan. 530. 

28 C.J. p 644 note 98. 

Choses In action see Infra S 31. 

75. Mo.—^Doeringr v. Kenamore, 86 
Mo. 588. 

76. Mich,—^Armltagre v. Widoe,’ 86 
Mich. 124. 

77. Mont.—Frank v. Symons, 88 P. 
561, 35 Mont. 56. 

28 C.J. p 644 note 3. 

78. Mich.—Fischer v. Union Trust 
Co., 101 N.W, 862, 138 Mich. 612, 

68 L.R.A. 987. 

N.Y.—In re Hayes’ Will, 232 N.T.S. 
147, 224 App.Div. 634, modifying 
229 N.Y.S. 113, 131 MIsc. 806, and 
reversed on other grounds 169 N.B. 
120, 252 N.Y. 148. 

78. Mich.—Fischer v. Union Trust 
Co., 101 N.W. 862, 138 Mich. 612, 
68 L.R.A. 987. 

Neb.—General Credit Corporation v. 
Moore, 260. N.W. 368, 869, 128 Neb. 
881, citing Corpus JUrls., 

N.Y.—^Vincent v. Putnam,' 217 N. 
Y.S. 381, 127 Misc. 647, affirmed 223 
NiY.S. 861, 221 App-DiV. !21i, af¬ 
firmed 161 N.E. 426, 248 N.Y. 76, 
which’ affirmed Vincent v. Itlx, '223 
N.Y.S. 864, 221 App.Dlv, 209, af- 
flmwtog 217 N.Y.S. 898, 127 Misc. 
‘639. - ^ . 

81 . , Iowa.—Woodwaxd v. Wc^o<^a?d, 
268 N.^, 540. 2^2 Iowa 14$.. ^ ; - i 

Tenn.—^Fei^ v. Bryant, 98 S.W.2d 
S44i ■ 246^ 19 ^Tehn.Adi): if 12, ’ bftinj^' 
Corpus SJvdBU 


Thing given must be identified 
since a gift, unlike a will. Is never 
ambulatory, but definitely ascertained 
property passes at time of donation, 
and there never can be included with¬ 
in such a gift additions of separate 
property, but such additions must be 
made the subject of independent 
proof and cannot pass under the 
words of the prior donation of other 
property.—^In re Delapenha's Estate, 
28 N.Y.S,2d 975, 176 Misc. 732. 

Gilt of “ e verything X own“ Is suf¬ 
ficiently certain.—^Rennie v. Washing¬ 
ton Trust Co., 249 P. 992, 140 Wash. 
472. 

out of empty safe deposit box 
Deed of gift of contents of safety 
deposit box in certain bank, rented in 
name of donor and donee, was held 
not Invalid for uncer^nty on ground 
that there was nothing in box when 
deed was executed, where Immediate¬ 
ly after delivery o^ deed securities 
were placed in box.—Sawyer v. Mat¬ 
thews, 184 S.B. 238, 166 Va. 177. 

82- Ky.—Dickerson v. Snyder, 272 S. 

W. 384, 209 Ky. 212. 

28 C.J. p 644 note 7. 

83. Ky.—^Bank v. Marksberry, 8 Lltt. 
276. 

84. U.S.—Cohan v. Commissioner of 
Internal Revenue, C.C.A.,‘ 39 F.2d 
54(K 

85- U.S,—Iduiu V. Gregory, N.Y., 168 

F. 641. 94 C.C,A,.:105, affirming, C. 
C.. 168 F. 122. 

N.T*—re Richards’ Estate, ^ N.Y^,; 
S.M 919, 179 Misc. 17. ' 

after removal of property 

; . I 

' donor, made donee a‘gift, 

^f (^prcjp^rtyi In?. a safe ^ dex>dsit > hooc 
to. >w,klQh‘donee ted^accesst emd theJ 


donee removed the property before 
the donor revoked, the donee’s title 
became perfect, and subsequent 
transactions could not operate to de¬ 
feat it; whether the donee removed 
the property at once, or allowed it to 
remain for a considerable time, is 
immaterial, so long as he removed it 
before revocation.—^Muir v. Gregory, 
N.Y., 168 F. 641, 94 CC.A. 105, af¬ 
firming, C.C., 168 P. 122. 

8& Ark.—Pyland v. Gist, 7 S.W.2d 
986, 177 Ark. 860. 

Ill.—Poirot V. Gundlach, 1 N.B.2d 801. 
284 IlLApp. 349. 

Md.—Ptatsch V, Rengel, 23 A.2d 680, 
180 Md. 196. 

N.C.—^Taylor v. Coburn, 162 S.E. 748, 
749, 202 N.C. 824, citing Corpus Ju¬ 
ris. 

28 O.J. p 646 note 8—6 C.J. p 929 note 
99. 

87- Tex—Cowen v. Brownsville 
First Nat. Bank, 68 S.W. 682, 94 
Tex 647, motion overruled 64 S.W. 
778, 94 Tex 647. 

88. CaL—^Kelly v. McCarthy, 67 P.2d 
118, 6 Cal.2d 347. 

Iowa.—Wilson v. Findley, 276 N.W. 
47, 223 Iowa 1281. 

Ky.—^Hehr’s Adm’r v. Hehr, 167 S. 
W.2d 111, 288 Ky. 680—Calveard 
v. Reynolds, 186 S.W.2d 796, 281 
Ky. 618. 

Me.—^Mallett v. Hall, 150 A. 631, 129 
. Ma 148. 

Md.—^Zimmerman v. Hull, 141 A, 631, 
165 Md. 230. 

N.J.-*CJhandler v. Hardgrove, 2 A.2d 
661, 124 N.J.Bq. 616—B. R. C. Co. 
v. Hayes, 161 A. 68—^James v. AI- 
ler, 62 A. 427, 68 N.J.Bq. 666, 2 
. L.R.A.,N.B., 286, 111 Am.S.R. 664, 
f 6 AnruGas. 430. 

Pa.—^McCown v. Fraser;' 192 A.- 9 ^ 4 ^ 
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§ 32 

gifts are always subject to scrutiny by the courts, 
and must, as is shown infra § 67, be supported by 
satisfactory and convincing evidence, if such statu¬ 
tory formalities as have been imposed, see supra § 
11, are complied with, and other essential elements 
which have been discussed in detail supra §§ 15-^31 
are present, and if, further, the donor has the men¬ 
tal capacity to make the gift as is discussed supra 
§ 13, and there is no question of fraud or undue in¬ 
fluence, as discussed infra § 34, or mistake, as dis¬ 
cussed infra § 35, and the rights of the donor’s cred¬ 
itors are not injuriously affected by the gift under 
the rules discussed in Fraudulent Conveyances §§ 
163-168, a gift is as fully protected by law as is a 


transfer for a valuable consideration,®^ or one made 
by the stricter formality of a written disposition.®! 

Improvidence, injustice, or improper motive. A 
gift consistent with law will not be declared invalid 
merely because the court regards the donor’s act as 
improvident,®^ unreasonable,®® unjust,®^ or unde¬ 
served,®® or because of illicit relations between the 
donor and the donee.®® 

Enforcement and setting aside. When a clear 
intention to make a gift can be carried out without 
violating the established rules of law, the courts 
should give effect to the gift®7 without seeking 
highly technical reasons for defeating it.®® The 


327 Pa. 661—In re Reed's Estate, 
23 Brie Co. 20. 

Wasli.—^Tucker v. Brown, 92 P.2d 221, 
199 Wash, 320—^Treadwell v. Tread¬ 
well, 38 P.2d 375, 180 Wash. 68. 

28 C.J. P 626 note 86. 

Right to dispose of property as inci¬ 
dent of ownership see the C.J.S. 
title Property § 13, also 60 C.J. p 
779 note 10. 

Ponuerly, gifts were looked on 
somewhat with suspicion as fruitful 
sources of litigation, lacking those 
formalities and safeguards which the 
law throws around wills, and creat¬ 
ing strong temptation to the commis¬ 
sion of fraud and perjury; they were 
not favored hy the law, and almost 
conclusive evidence was recLuired to 
sustain them.—Newsome v. Allen, 151 
P. Ill, 86 Wash. 678—Jackson v. 
Xiamar, 121 P. 857, 67 Wash. 385. 

Gift to relative 

Person who is mentally capable 
and understands the nature of his 
act may, in the absence of a showing 
of fraud or undue influence, give his 
property to a relative.—McCutcheon 
V. Blchon, 103 S.W.2d 76, 267 Ky. 
694. 

JL widow may make a gift of her 
money to pay the debts of her de¬ 
ceased husband.—Taunton v. Taylor, 
141 S,B. 611. 87 Ga.App. 696. 

89. Me.—^Mallett v. Hall, 160 A. 681, 
129 Me. 148. 

28 C.J. p 626 note 87. 

90l Me.—^Mallett v. Hall, supra. 

N.J .—"SI R. C Co, V. Bayes, 161 A. 
68 . 

Pa,— ^S^cCown y. Fraser, 192 A. 674, 
327 Pa. 661. 

28 C.J. P 626 note 89. 

of voliuitaxy dlfq;K>sitioiL 
A person intending to make a vol- 
unfairy"^ disposition of property for 
the benefit of aiaother may do so by 
a conveyance or assignment to 

donee, by a tranfsfer of the prop- 
arsty ^ third persqn on trust for 
thA'^^piee^ by d^larj^itg himself 
a IttNStee for the donee.—Stoehr v. 

rtrtA-KT-v •ca -oi 


91. Wash.—^Tucker v. Brown, 92 P. 

2d 221, 199 Wash. 320. 

28 C.J. p 626 note 90. 

98. Me.—Mallett v. Hall, 160 A. 631, 
129 Me. 148. 

Pa.—^McCown v. Fraser, 192 A. 674, 
327 Pa, 561. 

28 C.J. p 626 note 93. 

Right of donor to give away all his 
property see Infra $ 33. 

Statutory nullification where donor 
does not reserve enough for sub¬ 
sistence see infra 5 33. 

XUprovldenoe and want of inde¬ 
pendent advioe are not alone suffi¬ 
cient to cause a gift to be set aside. 
—Chandler v, Hardgrove, 2 A2d 661, 
124 N.J.Bq. 616—First Nat Bank v. 
Keller, 194 A. 664, 122 N.J.Eq. 481— 
Farley v. First Camden Nat. Bank 
8 b Trust Co., 162 A, 245, 107 N.J.Bq. 
272. 

Necessity of independent advice 
where confidential relation exists 
between donor and donee see infra 
S 34 c. 

93. Wash.—^Treadwell v. Treadwell, 
38 P.2d 376, 180 Wash. 68. 

Mexlts of controversy with r^tives 
Immaterial 

Where as a result of a controversy 
between the donor and his relatives 
he disposed of his property as he did. 
it matters not whether his judgment 
was right or wrong, or whether his 
reasons for doing as he did were good 
or bad.—^Kelly v. McCarthy, 67 P.2d 
118, 6 CaL2d 347. 

9^ Ky.—Calveard v. Reynolds, 136 
S.W.2d 795, 281 Ky. 618. 

Md.—^Zimmerman v. Hull, 141 A. 631, 
166 Md. 230—^Rell v. Wempe, 126 
A. 738, 146 Md. 448. 

Wash.—^Treadwell v. Treadwell, 38 P. 

2d 376, 180 Wash. 68. 

28 C.J. p 626 note 94. 

'Violation, of requirements of relation¬ 
ship 

Unless the conveyance by a donor, 
mentally competent, was induced hy 
undue influence or by fraud, the 
courts will not disturb the gift, no 
matter to what extent it may violate 

810 


the standards and requirements of 
the relationship of those whose ex¬ 
pectations may be thus frustrated 
or fail of realization.—^Zimmerman v. 
Hull, 141 A. 631, 166 Md. 230. 

Where there are only collateral 
heirs, there is no inclination on the 
part of the courts to look with dis¬ 
favor on the preference of one col¬ 
lateral relative over the other, or 
his exclusion from the donor's boun¬ 
ty, since the donor is under no moral 
or legal obligation to divide his prop¬ 
erty equally among his relatives.— 
Curtis V. Alexander, Mo., 257 S.W. 
482. 

95. Ma—Mallett v. Hall, 160 A. 531, 
129 Me. 148. 

Md.—^Zimmerman v. Hull, 141 A. 631, 
166 Md. 230—Rell v. Wempe, 125 
A. 738, 146 Md. 448. 

Pa.—^McCown v. Fraser, 192 A. 674, 
327 Pa 661. 

28 C.J. p 625 note 96. 

96. Ark.—^Wootton v. Keaton, 272 S. 
W. 869, 168 Ark. 981. 

Mich.—^Frank v. Morley, 64 N.W. 677, 
106 Mich. 686. 

imder statute, providing that those 
who have lived together in open 
concubinage are Incapable of making 
any donation of immovables to each 
other and if they make a donation of 
movables it shall not exceed "one- 
tenth part of the value of their whole 
estate," the term "open concubinage" 
refers to an illicit relationship which 
the parties make no special effort 
to conceal or keep secret, even though 
they may not publicly and freely ac¬ 
knowledge it; and it is not neces¬ 
sary that they actually live together 
in the same house, but there must 
be some acts on the pai^ of the par¬ 
ties to the relationship whereby their 
conduct is not concealed from the 
public by any particular design or 
effort at secrecy on their part— 
Paxton V. Paxton, Lra.App., 173 So. 
488—28 O.J. p 626 note 96 [a]. 

97. , ind.—Warner v. Kelser, 177 N- 
. B. 369, 93 Ind.App. 647. 

S!8. CaL—Wltlte V; Bank Amerl- 
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power of equity to set aside gifts should be invoked 
only when manifest justice requires it^® 

§ 33. -Amoxmt of Gifts 

Unless provided otherwise by statute-, there is no re¬ 
striction on the amount of a gift. 

Except as against creditors, a man of adequate 
mentality has the right to give away all of his prop¬ 
erty, if he wishes to,l without seeking advice.^ In 
certain jurisdictions, however, it is pro\dded other¬ 
wise by statute. So, where so provided by statute, 
a donor cannot divest himself of all his property but 
must reserve enough for subsistence, and if he does 
not do so the donation is null as a whole.^ This is 
so notwithstanding the obligation^ or promise:® of 
the donee to support the donor. However, a con¬ 
veyance is not within the statutory prohibition if it 
is not a donation but is made for a consideration,® 
or if it is made for services rendered as distin¬ 
guished from services to be rendered.^ 


§ 34 

The right of certain relatives to a prescribed por¬ 
tion of the estate, of which they cannot be deprived 
by gift, is discussed in Descent and Distribution §§ 
26, 63 d. 

§ 34. -Fraud, Duress, and Undue Influ¬ 

ence 

a. In general 

b. Donee, or person acting for him, in 

confidential relation to donor 

c. Necessity of independent advice 

a. In Ckneral 

tf the will of the donee, or of a third person, has, 
in effect, been substituted by fraud, duress, or undue 
influence for the free agency of the donor, the gift may 
be set aside. 

Freedom of will on the part of a donor is essen¬ 
tial to the validity of a gift,® and where the donor 
has been induced to make a gift through fraud, 
duress, or undue influence the gift may be set 


ca Nat Trust & Savings Ass*n, 128 i 
P.2d 600. 53 Cal.App.2d 831. 

99. Pa.—Bauman v. Relthel, 158 A. 
330, 302 Pa. 239—^Thomdell v. 

Munn. 298 Pa. 1, 147 A. 848. 

1 , N.J.—Chandler v. Hardgrove, 2 
A.2d 661, 124 N.J.Eq. 516—First 
Nat Bank v. Keller, 194 A. 554, 122 
N.J.Eq. 481—Parley v. First Cam¬ 
den Nat Bank & Trust Co., 162 A. 
246, 107 N.J.Bq. 272. 

Improvidence alone as Insufficient to 
invalidate gift see supra § 32. 

At oommon. law a man, who is sul 
juris and compos mentis, may give 
away all his personal property so 
as to become, and leave his wife and 
children, penniless.—Pringle v. Prin¬ 
gle, 59 Pa 281—28 C.J. p 645 notes 
20 , 21 . 

Gift of about one half of donor’s 
estate 

A person in the full possession of 
his faculties and so circumstanced 
that he is a free and voluntaj^r ac¬ 
tor may, if he sees fit he generous 
with his possessions: accordingly, 
even if property conveyed to the don¬ 
or's daughter-in-law amounted to one 
half of the donor’s estate, that fact 
alone is of no significance.—Caruso v. 
Caruso, 171 A. 736, 20 DehCh. 114. 
Transfer held reasonable and not con¬ 
trary to public policy 
Where man sixty years old, suffer¬ 
ing from serious disease and about 
to marry his nurse, gave substantial¬ 
ly all his property to mother and sis¬ 
ter, such gift was not unreasonable 
or contrary to public policy.—Wilson 
•V. Findley, 276 l^.W. 47, 223 Iowa 1281. 
S, N.J.—Kelso V. Kelso, 123 A. 250, 
' 96 CN.J.Eq. 544, affirmed 124 A. 763, 
96 N.J.Eq. a&4, U A.1U.B. 587. 


'^Suoh a man needs no independent 
advice to sustain that apparently Im¬ 
provident act if the gift be made vol¬ 
untarily and with full understanding 
of the transaction and its force and 
effect.”—Chandler v. Hardgrove, 2 A. 
2d 661, 666, 124 N.J.Eq. 516—First 
Nat. Bank v. Keller, 194 A. 554, 556, 
122 N.J.Eq. 481—Farley v. First Cam¬ 
den Nat. Bank & Trust Co., 152 A. 
246, 246, 107 N.J.Eq. 272. 

Gift of about one half of donor’s 
property will not be set aside as im¬ 
provident, even though donor acted 
without independent advice, in ab¬ 
sence of showing of relation of trust 
and confidence between donor and 
donee or evidence of undue influenca 
—Connors v. Murphy, 134 A. 681, 100 
N.J.Eq. 280. 63 A.L,.R. 1116—Morrison 
V. Morrison, 121 A. 183, 94 N.J.Eq. 
646, 801. 

Necessity of independent advice 
where confidential relation exists 
between donor and donee see in¬ 
fra S 34 c. 

I 3 . lA.—Kirby v. Kirby, 147 So. 70, 
176 La. 1037—Welch v. Forest 
Lumber Co., 92 So. 400, 151 La. 960. 
28 C.J. p 645 note 23. 

Statements by grantor to purchas¬ 
ers from graatees, prior to sales, that 
grantees’ title to land was valid, 
were ineffectual to invest grantor’s 
conveyance with legal vitality and 
did not preclude grantor from annul¬ 
ling conveyance, where It was a do¬ 
nation and grantor did not have suf¬ 
ficient property remaining to pro¬ 
vide him with subsistence when con¬ 
veyance was made.—Hearon v. Dfiu- 
vis, La.App., 8 So.2d 787. 

WhSr^^purported Sflile was donatiOu 
by which donor divested himself of 

811 


all his property, the transaction was 
null and void.—Armand v. Armand, 8 
La.App. 810. 

Bouatiou held not within prohibi¬ 
tion as depriving donor of enough for 
subsistence.—^Maxwell v. Maxwell, 
156 So. 166, 180 La. 35—Snowden v. 
Cruse, 92 So. 764, 152 La. 144. 

4. La.—^Rocques v. Freeman, 61 So. 
68 , 125 La. 60. 

6 . La-—Welch v. Forest Lumber Co., 
92 So. 400, 151 La. 960. 

28 C.J. p 645 note 25. 

Although oonditlons imposed on 
donee be fUUy discharged, instru¬ 
ment may be set aside as violating 
the prohibition of the statute against 
divesting donor of all his property. 
—^Hearon v. Davis, La.App., 8 So. 
2d 787. 

6 . La.—^Tucker v. Angell & Freeman, 
1 La.App. 577. 

7. La.—^Tucker v. Angell & Freeman, 
supra. 

Donation is ^’remunerative” and not 
within provision that a donation inter 
vivos is void if it divests don9r of all 
his property without reserving 
enough for subsistence, where, under 
other provisions, the purpose of the 
donation is recompose for services 
rendered and the value of the ob¬ 
ject given does not exceed, by more 
than one half, the charges for, or 
value of, such services.—White v. 
White, La.App., 7 So.2d 266—Robin¬ 
son V. Quedry, La.App., 181 So. 882. 

8 . Or,—^In re Anderson's Estate, 71 
P.2d 1013, 1017, 167 Or. 366, quot¬ 
ing Corpus Juris. 

28 C.J. p 652 note 9& 
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aside.8 In determining* whether fraud^O or undue 
influence^i invalidating a gift exists, the courts will 
look to the special facts of each case. The court 
must consider the situation of the parties, the condi¬ 
tions that surround them, the attitude that they oc¬ 
cupy toward each other, and the influences that con¬ 
trol their actions.^2 Thus, in determining whether 
undue influence entered into a transfer by gift, con¬ 
sideration will be given to the nature of the rela¬ 
tionship between the donor and ’ the donee,^^ the 
donor’s susceptibility to undue influence,and-the 
reasonableness of the transfer in the light of the 
existing circumstances.^^ In some cases, undue in¬ 
fluence will be inferred from the nature of the 
transaction alone in others, from the nature of 
the transaction and the exercise of occasional or 
habitual influence.!'^ 

. Where the gift has been secured through the 
donee’s fraud, the donor may recover it on the prin¬ 
ciple that no one should be allowed to obtain any 
benefit from his own wrongful act.^^ This is an 
exception to the general rule that a gift is irrevoca¬ 
ble as to thc'donor.^^ Thus, if the donee conceals 


material facts, by which he takes an undue advan¬ 
tage of the donor, and the effect of such conceal¬ 
ment is to perpetrate a firaud, the gift will be set 
aside.20 A gift may be rescinded not only for the 
fraud of the donee but for the fraud of a third per¬ 
son. 21 

Undue influence, with respect to gifts inter vivos, 
cannot be precisely defined,22 and, as stated supra 
this section, each case must be determined on a con¬ 
sideration of its special facts. The term has been 
defined as meaning generally, in this respect, any 
improper or wrongful constraint, urging, or persua¬ 
sion, whereby a part)r’s will is overpowered, and he 
is induced to dispose of his property otherwise than 
he would if left to act freely and of his own voli- 
tion,22 whether such influence is exercised by physi¬ 
cal force, threats, or coaxing.2^ In other words, un¬ 
due influence that will invalidate a gift must be such 
as, in effect, destroys the free agency of the do- 
nor,25 and substitutes therefor the will of the donee, 
or of a third person.26 No matter how slight such 
substitution may be, if the donor’s free agency is de¬ 
stroyed, the gift is void-27 


9u Mallett v. Hall, 150 A. 631, 

129 Me. 148. 

N.J.—Chandler v. Hardgrove, 2 A 2d 
661, 124 616. 

Or,—^In re Anderson's Estate, 71 P. 
2d 1013, 1017, 157 Or. 866, quotlngr 
Corpus OUrls. 

28 C.J. p 662 note 96. 

Ollt to l)rot3ier is ordinarily no 
badge of fraud or undue Influence.— 
Nugent V. Nugent, 169 S.B. 185, 166 
Va. 763. 

10. Ky.—^Moore’s Adm'r v. Edwards, 
58 S.W,2d 916, 248 Ky. 617. 

11. XT.S.—Whitmire v. Kroelinger, D- 
C.S.C., 42 P.2d 699. 

Ala.—^Roper v. Lenoir, 11 So.2d 361. 
Minn.—^Prescott v. Johnson, 97 N.W. 
891, 91 Minn. 273. 

12. Ky.—^Moore's Adm’r v. Edwards, 
58 S.W.2d 916, 248 Ky. 517. 

18. Ark.—^Hawkins v. Gray, 193 S.W. 
509, 128 Ark. .143. 

N.J.—Cluzel V. Brown, 24 A2d 382, 
1^, Ni.J.:^kU 139, reversed on other 
groj;i,nds 29 A2d 864, 133 N.J.Ea. 

Bpnee in coi^dential relation^p to 
, donor see,infi;a S 23 b. 
lA Mass-T^ddy^ V. Eddy, 183 N.E. 

268, 281 Mass. 166. 

18. Ark-^^Hawkins v. Gray, 193 S.W. 
509, 128 Arkr 143. 

Uass.—E4dy v. l»ay,”lSS. 17.111. 368. 
281 Mass. 156. 

16. Mass.—WPodbUry v. Woodbury, 
5 N.E. 276, 141 iMsia 329, '65 Am. 

■ R. <79. ^ . 

CUft of all (Umot^n lOrOpart^ tb flasiote 
That a man, conveylhg>a|t this ^prop¬ 
erty to his flaixcde,^ 


uated with her, and did a very fool¬ 
ish thing, does not show undue influ¬ 
ence.—Kelso V. Kelso, 123 A 260, 95 
NJr.Eq. 644, affirmed 124 A 768, 96 
N,J.Eq. 854, 83 AL.Il. 687. 

17. Mass.—Woodbury v. Woodbury» 
5 N.E. 275, 141 Mass. 829, 65 Am. 

R. 479. 

CHft to brother will be set aside for 
undue Influence where Judgment is 
justified by the facts.—^Nugent v. Nu¬ 
gent, 159 S.B. 185, 166 Va. 763. 

18. Or.—In re Anderson's Estate, 71 
P.2d 1013, 167 Or. 366. 

19. Or.—^In re Anderson's Estate^ 
supra. 

Revocation by donor generally see In¬ 
fra § 59. 

2a Mo.—Steflen v. Stahl, App., 273 

S. W. 118. 

Where donor knew that donee’s 
marriage to him was void because 
bigamous, a gift in the form of a 
savings bank account to the donee 
as the wife of the donor is not void 
for fraudulent concealment.—^In re 
Seifert's Estate, 260 N.T.S. 897, 145 
.Mis<^.. 603. 

21^ N.J.—Mott V. Xossa, 181 A 689, 
^ 119 N.J.Ea. 185. 

2^ Minn.—^Prescott v. Johnson, 97 
. N.W. 891, 91 Minn. .273.,,. 

28. Iowa.—^Reeves v. BDo^'^pnrd, 91 N. 
' W. 896. 118 Iowa-12h ' • 

"Undue influence" deflated TgenenaMy 
see the C.J.S. definition- Inflfuehce, 
. also 81 C.J. 1182 note 66—p. 1186 
note 48. ■ . 

N.J.—Pattberg va Qott, ld6^A 
796, 102 N.JJBa. 371. . f - • . ., 

S12 


N.T.—Watson v. Holmes, 140 N.T.S. 

727, 80 Mlsc. 48. 

28 C.J. p 653 note 6. 

Pressure of ’’moral, social, or do¬ 
mestic force” 

"Where there is no coercion 
amounting to distress, but the trans¬ 
action is the result of a moral, so¬ 
cial, or domestic force, consciously 
and designedly exerted on a party 
peculiarly susceptible to external 
pressure, on account of mental weak¬ 
ness, old age, ignorance, and so forth, 
controlling the free action of the 
will and preventing a true consent, 
equity may relieve against the trans¬ 
action on the ground of undue influ¬ 
ence."—^In re Null's Estate, 168 A 
137, 189, 302 Pa. 64. 

25. Ala,—^McLeod v. Brown, 98 So. 
470, 473, 210 Ala. 491, quoting Cor¬ 
pus Juris. 

28 C.J. p 668 note 6. 

2a Ala.—^McLeod v. Brown, supra, 
quoting Corpus Juris. 

28 C.J. p 653 note 7. 

Substitution of dominant will for 
that of ostensible actor is undue in¬ 
fluence that vitiates a gift.—^Drake v. 
Mann, 86 A 261, 263, 81 N.J.Eq. 201. 

Where donor is aged and inilrm 
and the donee is in a position to ex¬ 
ercise influence over, the donor, tb^ 
gift is void unless the donee knew tfee 
nature of his act and it wa^ not made 
through the donee's influence.'—Sle- 
hold V, Zieboldt, 115 A 677„ 93. N.^. 
Eq. 827, affirmed 116 A 926, 93 N.J* 
]^. 6 /) 6 . . ♦ . : 

27i N.T.-MSWiaftBiett v. Holmes, T46t N. 

T.S..T?27Mja0l,MIsc.,4a ... 
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A gift will not be avoided because it was obtained 
by legitimate influence resulting from honest and 
disinterested advice.^8 Influence gained by kindness 
and affection will not be regarded as undue, if no 
imposition or fraud is practiced,29 even though it 
induces the donor to make an unequal and unjust 
disposition of his property in favor of those who 
have contributed to his comfort and ministered to 
his wants, provided such disposition is voluntarily 
made.29 However, if the donee takes advantage of 
an intimate association to subdue and control the 
mind of the donor and deprive him of his free agen¬ 
cy, the fact that the parties are old friends, and 
that the donee has been kind to the donor, will not 
make it any the less undue influence.®! 

In order to set aside a gift on the ground of un¬ 
due influence, it is not essential that the donee 
should have personally had any connection with the 
transaction; if another employed such influence in 
behalf of the donee, however innocent, the result 
will be the same as if it were employed by the 
donee himself.®® 

Undue influence must be exercised with relation 
to the gift made, and not as to another transaction, 
in order to invalidate the gift®® 

b. Donee, or Person Acting for him, in Confl- 
dential BelatLon to Donor 

A party will not be suffered to abuse his authority or 
influence, because of a confidential relation, by extract¬ 
ing any advantage for himself, and a gift obtained under 
such circumstances will be avoided, in equity, unless it 
appears that It was made without fraud or undue in¬ 
fluence. 

A confidential relation will be deemed to exist 
whenever the donee, or another in his behalf, has 
the power and means to take advantage of, or exer¬ 
cise undue influence over, the donor.®^ In such 


§ 34 

case the donee must act with scrupulous fairness 
and refrain from using the confidence reposed in 
him to secure an unfair advantage for himself;®*^ 
and the duties involved in such relation require 
from the donee a fair and full explanation with re¬ 
spect to the transaction,*®® and such advice as would 
promote the donor’s best interests.®*^ However, the 
donee is not required to call the donor’s attention 
to unanticipated and improbable exigencies.®® Gifts 
to the dominant person in a relation of trust and 
confidence are not necessarily void;®® in some cases 
they would be perfectly natural and proper, and they 
will be upheld where it appears that they were made 
freely and voluntarily without the exercise of any 
undue influence.**® If the donor was, at the time, of 
sound mind, and clearly understood the transaction, 
and exercised a free will in the act, being under no 
restraint or undue influence, such gift will be sup¬ 
ported.**! The power of a court of equity to set 
aside gifts between persons in a confidential rela¬ 
tion should be exercised, it has been said, only when 
manifest justice requires it.**® 

However, the law watches transactions of this 
kind between donors and donees in confidential rela¬ 
tion with jealous scrutiny,*® especially when the gift 
is attacked by the donor.** The rules as to the va¬ 
lidity of gifts between parties in a fiduciary rela¬ 
tion are applied with greater strictness to a gift 
inter vivos, by which a donor parts with something 
for which he still has some use, than to a gift by a 
will.*® Thus, ordinarily, a gift by a person, old and 
feeble and easily influenced, to one in attendance on 
him will be viewed with suspicion.*® Constructive 
fraud often exists where the parties to the gift have 
a special confidential or fiduciary relation, which 
affords the power and means to one to take advan¬ 
tage of, or exercise undue influence over, the oth¬ 
er.**^ Wherever, from such relation, considerable 


28. N.T.—Watson v. Holmes, supra. 

29. Ind.—Graham v. Plotner, 161 N. 
B. 735, 87 Ind.App. 462. 

Md.—Rell V. Wempe, 126 A. 788, 1^6 
Md. 448. 

28 C.J. p 663 note 10. 

30. XT.S.—Meyer v. Jacobs, CXC.Nev., 
123 F. 900. 

31. N.Y.—^Watson v. Holmes, 140 N. 
T.S. 727. 80 Misc. 48. 

32. Ala.—Roper v. lienoir, 11 So.2d 
861. 

SSL Mass.—Woodbury v. Woodbury, 
5 N.El. 27B; 141 Mass. 829, 66 Am. 
R. 479.’ 

28 XJij. 'p 662 note 99. 

3t^ -Bechtel v. Miller, 80 6erks 

do.L. J. 86* 

Con^dential re^tlon generally see 
bdhfldential 16 aJ.A P. 821 note 
60-p 828 note 98, 


Fiduciary relation grenerally see Fi¬ 
duciary 36 C.J.S. p 741 note 81-p 
746 note 69. 

35. Pa—^Bechtel v. Miller, supra 

36. U.S.—Thaw v. Thaw, C.C.A.N. 
Y., 27 F.2d 729, certiorari denied 49 
S.Ct. 37, 278 U.S. 642, 73 L..Bd. 667. 

37. Ark.—Young v. Barde, 108 S.W. 
2d 496, 194 Ark. 416. 

3a Pa—Thomdell v. Munn, 147 A. 
848, 298 Pa 1. 

39. Mere existence of oonfldentlal 
relationslilp, as a matter of law, does 
not operate to bar the right of a 
beneficiary to receive a gift.— Wood- 
bury^ V. Woodbury, 6 N.B. 276, 141 
Masa 329, 66 Am.R. 479—28 C.J. p 
668 notes 17, 18. 

4a , 't^na—T-Bfes^Le v. Hemberger, Ch., 
89 S.W. i068‘. 

28 C.J. p 663 note 17. 
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41. nL—^Rolofson V. Malone, 146 H. 
B. 169, 316 Ill. 275. 

28 C.J. p 653 note 19. 

42. Pa—Thomdell v. Munn, 147 A. 
848, 298 Pa 1. 

4a Ark.—^Young v. Barde, 108 S.W. 

2d 495, 194 Ark. 416. 

Or.—^Lay v. Proctor, 84 P.2d 331, 147 
Or. 646. 

28 C.J. p 658 note 20. 

4a N.J.—^Hickman v. Hickman, Ch., 
121 A. 728. 

4b. Wash.—^Meyer v. Campion, 207 
P. 670, 120 Wash. 457. 

4a Me.—Gerrish v. Chambers, 189 
A. 187, 186 Me. 70. 

Tenn.—^Heese v. Hemberger, Ch., 89 
S.W. 1063. 

47. Pa—^Longenecker v. Zion Bvfin- 
gelical Lutheran Church. 50 A.. 244. 
200 Pa 567. 
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authority or influence necessarily exists on the one 
side, and a corresponding reliance and confidence is 
placed on the other, a party will not be suffered to 
abuse this authority or influence by extracting any 
advantage to himself, and a gift obtained under 
such circumstances will be avoided, in equity, unless 
it appears that it was made without fraud or undue 
influence.^^ Where the subordinate of two per¬ 
sons, between whom there was a relation of trust 
and confidence, made a gift to the dominant one of 
the two, the gift is voidable, in the absence of equi¬ 
table defenses, at the instance of the donor, or those 
who stand in his stead, if the transaction was not 
thoroughly understood by the donor.^^ 

If another than the donee, standing in a confiden¬ 
tial relation to the donor and in a position to exert 
a dominant influence, employs such influence in be¬ 
half of the donee, the result will be the same as if 
employed by the donee himself and, however inno¬ 
cent, he will not be permitted to profit by the fraud 
of another.50 In determining whether or not such 
influence was exerted, it is proper to consider 
whether the party charged with undue influence had 
any interest in causing the .grantor to make a deed 


of gift, and any interest in having it made to the 
gfrantee named therein.®^ 

c. Necessity of Independent Advice 

Except in some Jurisdictions and in certain of these 
only if the gift is improvident, independent advice, a|. 
though a circumstance to be considered, is not essential 
to the validity of a gift, even if a fiduciary relation exists 
between donor and donee. 

In certain jurisdictions, regardless of fraud or 
actual undue influence, whenever a relation of trust 
and confidence exists in which the donee is domi¬ 
nant, a gift of the whole of the donor's estate, or the 
bulk of it if the gift results in the donor's impover¬ 
ishment, will not be sustained unless the donor had 
competent and independent advice.®^ The explana¬ 
tion of an attorney as to the contents of an assign- 
men t,5 3 or of a bank teller as to the details of a 
transfer of an account,®^ is not the advice required 
by the rule. The confidential relationship between 
donor and donee, to which the rule of independent 
advice applies, is a relationship, legal, natural, or 
conventional in its origin, in which confidence is 
naturally inspired, or reasonably exists, and where 
one party is more or less dependent on the other.®® 


48. Fla.—Wilkins v. Wilkins, 192 So. 
791. 141 Fla. 188. 

Ill.—Williams* Estate v. Tuch, 89 N. 

E.2d 695, 313 Ill.App. 230. 

Iowa.—^Merritt v. Easterly, 284 N.W. 
397, 226 Iowa 514. 

Minn.—ClasTg-ett v. Clagrsrett, 284 N. 

W. 863, 204 Minn. 568. 

N.J.—Stewart v. Stewart, 20 A. 2d 
1, 129 N.J.Eq. 481. 

Or.—Bfix V. Egr. 131 P.2d 198. 

Tenn.—Sumpter v. Sandlfer, 72 S.W. 

2d 782, 18 Tenn.App. 60. 

28 C.J. p 653 note 15, p 654 note 26. 
Equity Jurisdiction generally of fraud 
because of relations between par¬ 
ties see Equity S 50 c. 

Presumption of fraud or undue influ¬ 
ence from confldential relation see 
infra § 65. 

Donor mentally or physically inflrm 

(1) Transfer of property by asred 
invalid to one occupying: position of 
trust and confidence, which leaves 
transferor without sufficient means 
of support, is improvident and may 
be set aside if there was fraud or 
undue influenca—Christian v. Can- 
fleld, 165 A 788, 108 N.J.Eq. 547. 

(2) Where donor is mentally or 
physically infirm and a relation of 
trust' and confidence exists between 
donor and donee, the transaction 
must at least be voluntary, free from 
undue influence, and devoid of any 
vice rendering: it inequitable or un- 
fSJr.—^Denker v. Denker, 162 S.W. 2d 
56’6,'270 Ky. 735. 

49 . N.J. — Stewart v. Stewart, 20 A 

2d 1. 129 N.J.Eq. 481—^Hickman V. I 
Hickman^ Ch., 121 A "72$. I 


Intent to make grift generally see su¬ 
pra § 15. 

Mental capacity to comprehend trans¬ 
action generally see supra § 13. 

60. Ala.—^Roper v. Lenoir, 11 So.2d 
361. 

N.J.—Cluzel V. Brown, 29 A2d 864, 
reversing 24 A2d 382, 131 N.J.Eq. 
129. 

61. Ala.—Roper v. Lienolr, 11 So.2d 
361. 

62. N.J.—Chandler v. Hardgrove, 2 
A2d 661, 124 N.J.Eq. 516—c'roker 
V. Clegg, 197 A. 13, 123 N.J.Eq. 332 
— ^Kelso V. Kelso, 123 A. 250, 95 
N.J.Eq. 644, affirmed 124 A 763, 
96 N.J.Bq. 354, S3 AL,R. 687. 

28 C.J. p 654 note 28 [bj. 
Improvidence and want of independ¬ 
ent advice as insufficient In them¬ 
selves to invalidate gift see supra 
S 32. 

Broader mle 

Where confldential relationship ex¬ 
ists, donee must show not only that 
no undue Influence was used and that 
the gift was understandingly and vol¬ 
untarily made by donor, but also that 
he had the benefit of competent and 
independent advice of a disinterested 
third party. Such rule is applicable 
not only where donor himself seeks 
to impeach the gift but also where 
his heirs and distributees seek to do 
so, especially where donee has al¬ 
ready been paid for his services and 
the gift would disappoint the Just 
claims of donor's relatives.—^Miller v, 
Proctor, 146 S,W.2d 807, 24 Tenn.App. 
439. 

8 , 14 , 

’ t 


Beqnirement of confidential relation 
*Tt is the relationship of trust and 
confidence between the parties which 
may inspire a dominating influence 
over the donor which renders the ap¬ 
parent Improvidence of the act and 
the want of Independent advice mate¬ 
rial, in the absence of other equita¬ 
ble ground for relief.**—^Pirst Nat 
Beink v. Keller, 194 A. 554, 556, 122 
N.J.Bq. 481—^Parley v. First Camden 
Nat Bank & Trust Co., 152 A 245, 
246, 107 N.J.Eq. 272. 

Where purpose of will is to be ao- 
oomplished by a deed, the rule re¬ 
quiring competent Independent ad¬ 
vice applies with special force.— 
Kelly V. Kelly, 153 A 384, 107 N.J. 
Eq. 483. 

63. N.J.—^Hackensack Trust Co. v. 
Nowackl, 3 A2d 615, 124 N.J.Eq. 
665. 

64. N.J.—Chandler v. Hardgrove, 2 
A2d 661, 124 N.J.Bq. 616. 

55. N.J.—Croker v. Clegg, 197 A 
13, 123 N.J.Eq. 882. 

Test in determining whether rela¬ 
tionship exists is whether relations 
between psirties are of such a char¬ 
acter as to render it certain that .they 
do not deal on terms of equality but 
that, either op one side, from su¬ 
perior knowledge of matter derived 
from a fiduciary relation or from 
overmastering Influence, or op the 
other side," from weakness, depeni- 
ence, or trust Justifiably reposed, up- 
fair advantage Is rendered probable. 
—Croker v. Clegg, supra. 
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Under such rule, if a gift is made by an aged or in¬ 
firm person acting without independent advice to a 
donee in a position to exercise influence over him, 
an improvident gift which leaves the donor to the 
mercy of others for his support,56 or which fails to 
incorporate an agreement reserving the right to 
support during the life of the donor which was a 
part of the transaction,57 will not be upheld. A 
verbal promise to support the donor, which is not 
embodied in the instrument of transfer, will not 
prevent the gift from being held improvident and 
within the rule.58 The rule does not apply where 
the donor conveys only a comparatively small por¬ 
tion of his estate.5^ 

In other jurisdictions, independent advice is not 
essential to the validity of a gift, although a fiduci¬ 
ary relationship exists between the donor and 
donee but the absence of such advice is a circum¬ 
stance to be considered in determining whether or 
not the gift should be avoided because of undue in¬ 
fluence or fraud.®^ Where the donor is not subor¬ 
dinate to, or dependent on, the donee, the fact that 
the donee does not receive independent advice will 


not affect the validity of the gift.^^ 

§ 35. - Mistake or Misrepresentation 

Equity will intervene to eet a gift aside where the 
donor was Induced to make the gift through a mistake 
of fact or misrepresentation. 

Where the donor has been induced through a mis¬ 
take of fact or misrepresentation to make a gift, 
equity will intervene to set it aside.63 If the mis¬ 
take is as to an extraneous fact, that is, not with 
regard to the thing given, the identity of the donee, 
or the terms of the gift, the mistake is not a ground 
for avoiding the gift unless it would not have been 
made except for the mistake.®^ 

§ 36. Qualified or Conditional Gifts 

A gift inter vivos must be absolute and, with respect 
to the Immediate vesting of title in the donee, uncondU 
tionai; but a condition or qualification, not inconsistent 
with the vesting of title, does not necessarily render a 
gift invalid. 

A gift inter vivos must be absolute and, with re¬ 
spect to the immediate vesting of title in the donee, 
unconditional.55 However, although the gift must 


STile held inappUcable to man ea- 
ffibg'ed to he married 
There is no such mental ascendan¬ 
cy of a bride-elect over the man 
to whom she is engraged as would 
make it necessary for him to seek 
Independent advice before giving her 
his property. Thus, where a widower 
of sixty-flve, mentally and physical¬ 
ly vigorous and with considerable 
business experience, conveyed all his 
property to his fiancee without In¬ 
dependent advice, the gift was valid. 
—Kelso v. Kelso, 123 A. 260, 95 N.J. 
Blq. 544, affirmed 124 A. 768, 96 N.J. 
Kq. 354, 83 A.Xi.H. 587. 
se. N.J.—Dyer v. Smith, 164 A. 21, 
112 N.J.Bq. 126, affirmed 181 A. 41, 
119 N.J.Bq. 90—Weiss v. Fenwick, 
162 A. 609, 111 N.J.Bq. 386—Chris¬ 
tian V. Canfield. 155 A, 788, 108 N. 
J.Wa. 547—Kelly v. Kelly, 153 A. 
884, 107 N.J.Kq. 483—Roosma v. 
Roosma, 185 A. 79, 100 N.J.Bq. 61 
—^Powers V. Finnerty, 118 A. 416, 
94 N.J.EIq. 198. 

»7. N.J.—Si^old V. Zleboldt, 115 A. 
677, 93 N.J.Bqi. 327, affirmed 116 A 
926, 98 N..T.EQ. 600. 

S8. N.J,—Kelly v. Kelly. 168 A 384, 
107 N.J.Bq. 483. 

69. N.J.—^Powers v. Finnerty, 118 A 
415, 94 N.J.Bq. 193. 

60. Cal.—^Burnham v, Witt, 18 P.2d 
949, 217 CaL 397—^Brown v. Cana¬ 
dian Industrial Alcohol Co., 289 P. 
613, 209 Cal. 596—^Luiz v. Queen of 
Angels Hospital, 127 P.2d 966. 53 
Cal.App.2d 810. 

Idd,—^Farmer v. Associated Profes- 
<Sors of Doyola College in City of 
Baljimore, 171 A 361, 166 Md. 456. 


61. Ark.—^Hawkins v. Gray, 193 S. 
W. 509, 128 Ark. 143. 

Cal.—Brown v. Canadian Industrial 
Alcohol Co., 289 P. 613, 209 Cal. 
596. 

Xack of independent advice as Im- 
portant factor 

Although lack of independent ad¬ 
vice is Insufficient to render void a 
gift to donee who stands in a fidu¬ 
ciary capacity, it renders It voidable; 
and where donor is an infirm widow, 
and donee, her son-in-law, a man of 
business experience, and the gift con¬ 
sists of one fourth of the stock of 
the corporation organized to take 
over donor's holdings in real estate, 
the lack of independent advice is a 
very important factor.—^Meyer v. 
Campion, 207 P. 670, 120 Wash. 467. 

62. Del.—Caruso v. Caruso, 171 A 
736, 20 Del.Ch. 114. 

Md.*^—Taylor v. Pivec, 131 A 767, 149 
Md. 526. 

63. N.J.—Mott V. lossa, 181 A 689, 
119 N.J.EIq, 186. 

N.T.—In re Clark's Estate, 263 N.T.S. 

624, 233 App.Div. 487. 

28 C.J. p 652 note 92. 

CKft where donor forgot new ar- 
rangement with employee held to 
lack eqxiitable basis for redress, par¬ 
ticularly in view of donor's silence 
after discovery of mistake.—Plckslay 
V. Starr, 44 N.B. 163, 149 N.T. 482, 
62 AmuS.R. 740, 82 D.R.A 703, af¬ 
firming 27 N.T.S. 616, 76 Hun 10. 

64. N.J.—Mott V. lossa, 181 A 689, 
119 N.J.Bq. ;L86. 

mistakeiL belief that donee’s mother 
was donor’s wife held not an efficient 

815 


cause of gift so as to Invalidate It 
where donor had been In loco par¬ 
entis to the donee for many years at 
the time of the gift.—^Mott v. lossa, 
supra. 

65. U.S.—^Edson v. Lucas, C.C.A. 40 
P.2d 398, 404, citing Oomns JiL"ls. 
Ky.—Gray v. Greer, 70 S.W.2d 683, 
685, 253 Ky. 809, citing Corpus Jtu 
zls. 

Ohio.—^Van Pelt v. King, 164 N.E. 163, 
22 Ohio App. 295. 

Or.—^Allen v. Hendrick. 206 P. 783, 
104 Or. 202. 

Vt.—^University of Vermont v. Wil¬ 
bur's Estate, 163 A 672, 105 Vt. 
147. 

28 aj. p 645 note 27. 

Gift to be effective only In event of 
donor's nonreturn or in case any¬ 
thing happens to him see infra S 
41. 

Gift not tto be effective until donor's 
, death see infra S 42. 

Gift to executrix 

Where alleged donor on her death¬ 
bed, subsequent to delivery of her 
Jewelry to an executrix of her will, 
and after directions as to the clothes 
in which she was to be buried, in 
response to an Inquiry by the ex¬ 
ecutrix as to what should be done 
with the jewelry, replied “Keep it, 
unless you have to sell it to pay my 
bills," the words so employed fail to 
show that complete divesting of. pos¬ 
session and dominion essential to a 
valid gift.—^In re Hegemctn's Estate, 
88 N.T.S.2d 762. 

ZustrumeiLt wherein donor promises 
wife and son share of his estate if 
they do their duty to him cannot be 
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go into immediate and absolute effect, as discussed 
infra § 41, the enjoyment of it may be postponed, as 
discussed, for example, in that section and in supra 
§ 25, wherein are considered cases of delivery to a 
third person, and infra § 38, with reference to the 
reservation of proprietary rights. 

The mere fact that a gift is accompanied by a 
condition or qualification, not inconsistent with the 
vesting of title in the donee, does not necessarily 
render it invalid.®® Thus a gift is not invalid be¬ 
cause made on condition that the donee support the 
donor if necessary and arrange for the donor's 
burial,®7 pay the donor's debts and funeral expens¬ 
es out of the property given,®® or give part of the 
gift to a designated third person.®® With respect 
to the gift of the contents of a safe-deposit box, the 
fact that part of the contents is so marked as to pre¬ 
vent title to that part vesting in the donee would 
not defeat the donee’s claim to the remainder. 

The donor of a gift may stipulate that his bounty 
shall be enjoyed only by those to whom he intends 
to extend it;*^® and he may withhold from the donee 
the right to alienate the subject of the gift.*^^ 

A promise of the donee, not constituting a condi¬ 
tion of delivery or title, but consistent with it, will 
not invalidate a gift inter vivos.*^® 

If contributions ere solicited for a certain pur¬ 


pose, gifts in response to such solicitation are prop¬ 
erly limited to the purpose and need expressed.*^® 

Where so provided by statute, the donor may im¬ 
pose on the donee any charge or condition he pleas¬ 
es, provided it contains nothing contrary to law or 
good morals.*^^ The charge or burden so imposed 
by the donor need not be in his own favor but may 
be in favor of a third person, a class of persons, or 
the general public.^® 

§ 37. - Conditions Precedent and Subse¬ 

quent 

A donor may limit his gift to a particular purpose, 
and render It so conditioned and dependent on an ex¬ 
pected state of facts that, where that state of facts falls, 
the gift fails with it. 

A donor may, in any situation, make an absolute 
gift, not dependent on the fulfillment of expecta¬ 
tions ;'^® and, where a gift is made merely as an in¬ 
ducement for certain action on the part of the 
donee, the fact that the donee failed in what the 
donor hoped and expected of him does not alter the 
gift when completely executed.^^ a gift inter vivos 
subject to a condition precedent, to take effect in the 
future, as discussed infra § 41, is invalid; but a 
donor, by a condition subsequent, may limit his gift 
to a particular purpose and render it so conditioned 
and dependent on an expected state of facts that. 


sustalnea as a grift.—Gray v, Greer, 
70 S.WM 683, 253 Ky. 809, 

66b TJ.S.—SSdson v. Lucas, C.C.A., 
40 F.2a 898. 

28 C.J. p 646 note 31. 

Reservation of proprietary rlgrhts see 
infra S 88. 

Donor’s expressed desires or Ixu 
stmctlons li^d not conditions to 
vestingr of titles 

(1) That donee buy home place 
with money griven.—^Duffiield v. Hader, 
6 N.B.2d 228, 288 Ill.App. 184. 

(2) That trust created by grift of 
stock be administered according: to 
certain agrreement.—Warner ' v, Rei¬ 
ser, 177 N.m 869, 876, 93 Ind.App. 647,. 
clUngr.Cprpns JUris. 

67. Ilh—Northern Trust Co. v, 
Swa^ 141 N.B. 438, 309 HI. 686. 

ea Pa.—Reynolds v. Maust, 15 A.2d 
653, 142 Pa.Super. 109. • 

69. Micbi^Rella)^ v, McConville, 141 
N.W. ,662, rl76 JMich. 479. 

28 aj. p 646 nates 81 fa] (^>, 33- 
Beoitatl^ in' Instmment > of glffe held 
^reoatoxyf’ 

A rOcltai in an' Insirom^tj of 4 Erift 
that it would please dohosr itf 4oiiee 
“.WOUjd.>grrear** :tq §op^§,4g^^- 

ter percentage,of, 
of gift ,wa^ .“merely* X^T^tpgy 


In re Raphan's Estate, 26 N.T.S.2d 
910, 176 Misc. 228. 

TO. Mo.—Gordon v. Tate, 284 S.W. 

497, 314 Mo. 508. 

OXalms of creditors 

The donor of an equitable life es¬ 
tate may impose such restrictions 
with respect thereto that the inter¬ 
est of the donee cannot be subjected 
to the claims of his creditors.—Gor¬ 
don V. Tate, supra. 

71. Mo.—Gordon v. Tate, supra. 
N.H.—^Brahmey v. Rollins, 179 A. 186, 
87 N.H. 290, 119 A.L.R. 8. 

28 CJ. p 646 notes 31 [a] (1), [c]; 

72- Vt.—^University of Vermont v. 
Wilbur’s Estate, 163 A. 672, 106 
Vt. 147. 

731 Ind.—^Flying Squadron Founda¬ 
tion V. Crippen, 169 N.B. 843, 201 
Ind. 482. 

Restrictions pn donee and donor 
No agreement or scheme by a 
dohee, unknown to the donor at the 
time of the solicitation of the gift, 
can modify or change the inteiided 
use to which tha gift is to be put 
as expressed in .telegraini& let¬ 
ters of solicitation; nor can the don¬ 
or, who In making, his contribcitiosf. 
acted on a telegram which thereupon 
;became hie e?;preselon of .the^U£i^.);^d 
ot,,the be 


contradict the stated purpose, after 
his money has been given, received, 
and spent—^Plying Squadron Founda¬ 
tion V. Crippen, supreu 


74. La.—^Thompson v. Soci4t4 Cath- 
olique D’Education Rellgieuse et 
Litteraire, 103 So. 247, 167 La. 875. 
'‘Donation oneroTis/’ which, as de¬ 
fined by statute is not a real donation 
if the value of the object given does 
not manifestly exceed that of the 
charges imposed, is not subject to 
certain restrictions imposed by stat¬ 
ute on gratuities.—^Thompson v. So- 
cl6t4 Catholique D’Education Reli- 
grieuse et Litteraire, supra. 

Fnnd for benefit of gfranddanghter 
A condition that a fund - donated 
to donor’s granddaughter should 
draw interest until donee Is eighteen 
years old aud should then be used for 
her higher education will be enforced. 
—Gibson v. Hearn, 113 So. 766, 164 
La. 65. 

75. La.—Thompson y. Soci6t6 Catho¬ 
lique D’R^catlon , Rel|gieus^ 
Ldttieraire, 103 Sp. 247, 167 La. 876. 


76. Md.-Mj^roS8man v: Greenstein, 
156 A. 190,;161 Md. 71 . ^ ‘ 

Right to dispose of propertijr gonetdl- 
ly see supra $ 82. •' i. ' ’ i - 


_ 'U^'i ■ ''-L f i tiii ''1 
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where that state of facts fails, the gift fails with 
if such condition is not illegal or against public 
policy.'^® In other words, a condition subsequent 
accompanying a gift not affecting the donee’s title 
to the property is valid and the mere fact that a 
gift absolute in form may be defeated on the hap¬ 
pening of a certain event does not invalidate the 
gift.S^ Whether in a given instance the gift is con¬ 
ditional or absolute is an ordinary question of in¬ 
tention, to be determined by any express declaration 
in the making of the gift or from the circumstanc- 
es.®2 

A donee must take the gift with the condition at¬ 
tached thereto or not at alL^a if no time for per¬ 
formance is limited in the gift itself, the rule is that 
the condition must be fulfilled within a reasonable 
time. What is a reasonable time must be deter¬ 
mined by the court, taking into consideration the 
circumstances of each particular case, a very short 
time being required in some cases, and a much long¬ 
er time allowed in others.*^ 

Donee^s death before that of donor. A gift is no 
less valid because accompanied by words indicating 
that, though presently vested, it is subject to defeas¬ 
ance by the death of the donee before the donor’s 
death.^5 


§ 38 

Gift conditional on other gifts. The condition of 
a gift that the donee “raise” a specified sum for a 
building within a limited time is satisfied when the 
donee obtains the bona fide obligations of solvent 
persons, enforceable at law, for the sum specified. 
This is so although certain of such obligations are 
themselves conditional, where the donee accepts 
such conditions. For the purpose of determining 
whether or not the original condition has been satis¬ 
fied, the amount of an obligation is not reducible by 
deducting the present worth of an annuity that has 
been stipulated for as a condition of the gift and 
that is to be paid out of the donee’s current funds.^6 

§ 38. - Reservation of Proprietary Rights 

* 

Unless provided otherwise by statute, the donor may 
reserve certain proprietary rights in the subject of a 
valid gift. 

A reservation by the donor of certain proprietary 
rights in the subject of the gift, such as the use and 
enjo 3 niient thereof, is not necessarily inconsistent 
with the absolute character of the gift, and gifts 
accompanied by such reservations have been repeat¬ 
edly upheld.Thus a donor may make a valid gift 
of property, reserving to himself a life interest in,®^ 
or a life income from,8S the property given, or divi- 


78- Md.—Grossman v. Greensteln, 

155 A. 190, 161 Md. 71. 

Gifts in contemplation of marriage 
see Infra § 61. 

Bffeot of gift subjeot to condition 
subsegnent 

Gift subject to condition subse¬ 
quent vests entire estate in grantee 
for all purposes, and estate remains 
identical with unqualified grant un¬ 
til occurrence of divesting condition. 
—In re Smallman’s Estate, 258 N.Y.S. 
628, 141 Misc. 796. 

78. Pa.—In re Reed’s Estate, 23 Erie 
Co. 20. 

80. S.C.—^McKane v. Bonner, 17 S.C. 
L. 113. 

28 C.X p 647 note 88. 

81. Vt—University of Vermont v. 
Wilbur’s Estate, 168 A. 672, 106 
Vt. 147. 

28 C.J. p 647 note 87. 

82. Md.—Grossman v. Greensteln, 

156 A. 190, 161 Md. 71. 

83. Iowa.—Miles v. Miles, 150 N.W. 
21. 168 Iowa 168. 

2? C.J. p 646 note 38. ^ , 

Where agrement is to convey veal 
estate when grantee builds house 
thereon arid piys fbr it, if grantee' 
fails to pay for the house buiftHhere 
isvno;;0ompjieted gift.-^Hlcks v. IIicks»: 
149 NrE. 907, 88 Ind.App.; 687, 
CondltioiL held to have been i^exs^' 

- r .f i 

Where a 

38 O.J.S.-«2 


been given a certain amount by a 
yacbt club for yachting purposes ex¬ 
pended much beyond the amount of 
the special gift for such purposes, 
the special gift waa, thereafter, prop¬ 
erly transferred into the country 
club’s general fund.—^Inland Ameri¬ 
can Tacht Club v. CJountry Club of 
Detroit, 242 N.W. 777, 268 Mich. 423. 

84. R.I.—Pierce v. Brown Universi¬ 
ty, 43 A. 878, 21 R.L 392. 

85. N.T.—^People’s Trust Co. v. Dick¬ 
son, 214 N.Y.S. 73, 126 Misc. 680. 

28 C.J. p 646 note 36 [a]. 

86 . Vt.—^University of Vermont v. 
Wilbur’s Estate, 163 A, 672, 105 Vt 
147. 

87. U.S.—Edson v. Lucas, C.C.A., 40 
F.2d 398. 

Cal.—^Lynch v. Lynch, 12 P.2d 741, 
743, 124 Cal.App. 464, quoting Cor¬ 
eas Juris. 

Conn.—^Prendergast v. Dr^w, 180 A, 
76, 103 Conn. 88.i 

Mass.—Davis v. ‘Ney, 125 Mass. 690, 
2-8 Am.R. 272. ’ 

28 C.J. p 647 nbte 39. 

Vfthd gift of pel^oni^ proper^ 
may be mad®, although donor retains 
an > interest th^feln.—^-Whife v. Bank 
of America Nat./Trust & Savings 
Ass*n, 128 P.2d 600, 68 Cal.App.2d 

j. 

,:ift in prssentl, although donor was 
to receive for a l^ine tbe pn 

k76 


the notes included in such gift— 
Jeude V. Eiben, 89 S.W.2d 960, 338 
Mo. 373. 

88 . Cal.—Gordon v. Barr, 91 P.2d 
101 , 13 Cal.2d 696. 

Mass.—^Robinson v. Pero, 172 N.E. 

699, 272 Mass. 482. 

28 C.J. p 647 note 40. 
detention, of rents 

That lessor, after rents were as¬ 
signed under seal without considera¬ 
tion, continued to collect and retain 
rents was not Inconsistent as matter 
of law with earlier valid assignment, 
since retention of rents might be 
due to sufferance of assigmee, or to 
oral reservation of life interest.— 
Murphy v. Smith, 196 N.E. 912, 291 
Mass. 93. 

89. Cal.—Gordon v. Barr, 91 P.2d 
101; 13 Cal.2d 596. 

Ind,—Ross V. Watkins, 141 N.E. 477, 
80 Ind.App. 487. 

Md.—^Parmer v. Associated Profes¬ 
sors of Loyola College in City of 
Baltimore, 171 A. 361, 166 Md. 466- 
N.Y.—^People’s Trust Co. v. Dickson, 
214 N.Y.S. 78, 126 Misc. 680. 

Pa.—^In re Brown’s Estate, 22 A.2d 
,821, 843 Pa. 230. 

28 C.J. p 647 note 41. 

EamiiLgs of personal property 
Ohio.—Stfeeper v. Myers, 7 N.E. 2d 
664, 132 Ohio St 322—In re Pet- 
zer’s Estate, App., 34 N,B*26. $06, 
I appeal dismissed 26 ;N.iE.2d , ,207r 
I 136 Ohio St 426. • t , 
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dends,®® or interest for life^i on a sum given. 

If, however, the donor reserves the right to do¬ 
minion and control over the property, it is fatal to 
the legality of the gift.®2 Thus, as discussed infra 
§ 42, the donor cannot reserve such an interest in 
the property that the gift is not to take effect as 
such until after his death. Although not inconsist¬ 
ent with a present gift of the corpus of the property, 
the reservation of a life estate by the donor may be 
considered in' determining his intention and 
where a so-called donor reserves the right to appro¬ 
priate to his own use and benefit part of the corpus 
of the purported gift, this fact leads, of necessity, 
to the inference that he does not intend by such 
transfer to vest in the so-called donees an absolute 
and unconditional title by gift.^^ 

Where so provided by statute, the donor is per¬ 
mitted to dispose of the enjo 3 mient or usufruct of 
the immovable property given for the advantage of 
any oth^ person, but he cannot reserve it for him- 

self.®5 

§ 39. - Reservation of Power of Revoca¬ 

tion 

The reservation of the power of revocation invalidates 
a gift. 

The reservation of a power of revocation is in¬ 


consistent with the absolute character of a gift inter 
vivos, and a gift with such reservation is void.^^ 
The power of revocation may be express or inferred 
from the circumstances of the transfer.® ^ It has 
been held, however, that the donor's power to re¬ 
call a gift, if not exercised during his life, does not 
invalidate the gift.®® 

§ 40. Operation and Effect as between Par¬ 
ties 

As between the parties to the transaction, a gift, 
completely executed, operates as a transfer of title to the 
property and, if consistent with law, the gift will not be 
declared Invalid because the donor regrets It. A gift 
should be given the effect intended by the parties. 

As between the parties to the transaction, a gift, 
when completely executed, unless obtained by fraud 
or undue influence, or made by the donor when un¬ 
der a legal incapacity, operates as a full and com¬ 
plete transfer of the title to the property from the 
donor to the donee.®® In making an outright gift, 
the donor parts with all property in, and control 
over, that which is given.^ If no claims of credi¬ 
tors interfere to affect its validity, a gift inter vivos 
stands on the same footing as a sale.^ 

A gift consistent with law will not be declared 
invalid because the donor subsequently changes his 
mind and regrets the transaction.® The rights of 


90. Cal.—Calkins v. Equitable Bld^r. 
& Loan Assoa, 59 P. 80, 126 Cal. 
631. 

N.Y.—Matter of Kingr, 100 N.T.S. 
1089, 115 App.Div. 751, affirmed 81 
N.E. 1167, 188 N.T. 626. 

91. Md.—^Farmer v. Associated Pro¬ 
fessors of Loyola Collegre in City 
of Baltimore, 171 A. 361, 166 Md. 
455. 

Neb.—In re Sides' Estate, 228 N.W. 
619, 119 Neb. 314. 

N.T.—^In re Green’s Estate, 288 N. 

T.S. 249, 247 App.Div. 540, 

Ohio.—^In re Eckert’s Estate, 29 Ohio 
N.P.,N.S., 57. 

Pa.—^In re Brown’s Estate, 22 A.2d 
821./843 Pa. 280. 

Vt—University of Vermont v. Wil- 
bur’i^ Estate, 163 A. 672. 106 Vt. 
147. 

28 C.J. p 647 note 48. 

92. Cal.—^Morehead v. Turner, 106 P. 
2 d 969, 41 CaLApp.2d 414. 

N.T.—^In re Green’s Estate, 288 N. 

T.S. 249, 247 App.Div. 540. 

Pa.—^In re Brown's Estate, 22 A.2d 
821, 348 Pa. 230: 

Personal property 

Ohio.—Streeper v. Myers, 7 N.E.2d 
'654. 182 Ohio St 322—In re Pet- 
|Jb^s Estate, App., -84 N.E.2d 306, 
^i^edl dismissed 26 N.E.2d 207, 136 
Ohio St 426, 


9S. Mass.—^Hobinson v. Pero, 172 N, 
E. 699, 272 Mass. 482. 

94. Tex.—Chaison v. Chaison, Civ. 
App., 164 S.W.2d 961, error refused. 

9B. La.—Strausse v. Sheriff, 9 So. 

102, 43 La.Ann. 501. 

28 C.J. p 647 note 45. 

96- U.S.—^Edson v. Lucas, C.C.A., 40 
P.2d 398. 

Ill.—^Northern Trust Co. v. Swartz, 
141 N.E. 488, 809 Ill. 586. 

Mo.—Cartall v. St Louis Union Trust 
Co., 163 S.W.2d 370, 348 Mo. 372. 
Or.—^Allen v. Hendrick, 206 P. 783, 
104 Or. 202, 

28 C.J. p 647 note 46. 

Between persons in confidential re- 
latlonshlp reservation of the power 
to revoke is not essential to validity 
of a ^ft.—^Parmer v. Associated Pro¬ 
fessors of Loyola Collegre in City of 
Baltimore, 171 A. ^61, 166 Md. 466. 

Beservation of xlpht to revoke deed 
of gift held void as repugnant to op¬ 
erative portion of instrument.—^Dan¬ 
iel V. Veal, 82 Ga.. 689. 

97. Mo.—Cartall v. St Louis Union 
Trust Co., 163 S.W.2d 370, 348 Mo. 
372. 

9a Iowa.—^Lippold V. Lippold, 83 N. 
.W. 809, 112 Iowa 184, 84 Am.S.R. 
331. 

28 C.J. p 647 note 47. 
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99. Cal.—^Logan v. Ryan, 229 P. 

993, 68 Cal.App. 448. 

Mo.—Cox V. A. P. Green Eire Brick 
Co., 76 S.W'.2d 621, 626, 230 Mo.App. 
774, quoting Corpus Juris. 

28 C.J. p 664 note 32. 

Legral and equitable title passes 
from the donor to the donee.—Chris¬ 
tensen V. Ogden State Bank, 286 P. 
688 , 76 Utah 478. 

Gift of postal savings certificates 
entitles the donee to whatever value 
they possess in his hands.—In re Dis¬ 
kin’s Estate, 161 A. 893, 106 Pa.Super. 
619. 

Where check was given and used to 
buy home with Intention to vest title 
Immediately, title to home vested in 
donees although taken in donor’s 
name.—Ward v. Jones, Tex.Civ.App., 
293 S.W. 604. 

Donee of personal property is not 
estopped to claim It as gift from de¬ 
cedent although donee surrendered 
property on administrator’s demand. 
—Godwin v. Mitchell, 4 S.B.2d 678, 60 
Ga.App. 718. 

L R.L—Bagley v. Page, 189 A. 89, 
67 R.L 186. 

2 . N.J.—Corle v. Monkhouse, 26 A. 

167, 60 N.J.Eq. 687. 

28 aj. p 655 note 88. 
a, Ind.—Stewart v, Flynn, 200 N. 
EL 706, 101 IndJLpp. 692. 



38 O.J.S. 


GIFTS 


the donee are not affected by any subsequent con¬ 
tention or conception of the donor.^ The fact that 
a sum of money given outright is later used for an¬ 
other purpose than that intended does not change its 
character as a gift.^ 

A conveyance of personal property should be giv¬ 
en the effect intended by the parties.® A gift of 
the account books of an insurance broker for the 
purpose of continuing the business has been held not 
to convey the business itself, including the accounts 
receivable or the office furniturea gift to a donee, 
“her heirs, executors, administrators or assigns,’’ 
was a gift of absolute ownership and not a direction 
to transfer the gift to the heirs or personal repre¬ 
sentatives in the event the donee failed to survive, 
for, where neither the word “or” nor the word 
“and” is used between the name of the donee and 
words of inheritance, the construction ordinarily is 
that the words are used as words of limitation and 
not for the purpose of creating a substitutional 
gift.® In determining the meaning intended by a 
document purporting to make a gift, if ambiguous, 
weight will be given to the construction which the 
parties put on the document by their words or con¬ 
duct.® 

Where a gift is made to several persons, the in¬ 
ference of law is that each shares equally.^® 

Gift of encumbered property. In the absence of 
any express agreement to the contrary, the donee 
of encumbered land takes the property with the en¬ 
cumbrance and without any obligation on his part,ii 
or on the part of the donor,i3 to remove it. Thus 
the estate of a donor, who in the deed to himself 
assumed a mortgage on the premises, cannot be re¬ 
quired by the donee to pay such mortgage in exon¬ 
eration of the land, although the donee’s deed from 
the donor contains covenants which show the do¬ 
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nor’s intention to give the land free of any encum- 
brance.l® However, it has been held that if the 
donor at the time of purchasing encumbered prop¬ 
erty for a gift in effect declares it to be his inten¬ 
tion to give the property unencumbered,^^ as by an 
agreement with his vendor to discharge the encum- 
brance,!*® the donee, with respect to the donor or his 
estate, takes the property free from. the encum¬ 
brance. Of course, a donor, having made a valid 
gift of encumbered property, can make a contribu¬ 
tion to cancel the mortgage.^® 

Gift of profits of land. An unqualified gift of 
the income of land, with no remainder over, passes 
the land itself, whether the gift is by formal grant 
or devise or by informal writing.^^ 

Effect of failure to comply with registration act. 
Under a provision that want of registry may be 
pleaded by all concerned, except the donor, those 
whose duty it was to cause the registry to be made 
and their representatives, an act of donation, which 
it was the duty of the donees to register, is binding 
on the parties thereto, although it has never been 
filed and recorded.^® The donor of an automobile, 
who himself has failed to comply with the law re¬ 
quiring registration, in seeking to recover the sub¬ 
ject of his gift, cannot set up tlie donee’s failure 
to secure a certificate of registration as required by 
statute in order to acquire title.^® 

The illegality of an agreement between the donor 
and another, to which the donee is not a party and 
in pursuance of which the gift is made, will not af¬ 
fect the donee’s title.®® 

§ 41. Time of Taking Effect 

Gifts Inter vivos go Into Imnnediate effect. A gift to 
take effect at a future date Is void. 

Gifts inter vivos have no reference to the future. 


Me.--Mallett v. Hall, 150 A. 531. 129 
Me. 148. 

Md.—Reil V. Wempe, 125 A. 738, 145 
Md. 448. 

Wls.—Johnson v. Andreassen, 278 N. 

W. 877, 227 Wis. 415. 

28 C.J. p 625 note 92. 

4 , Iowa.—^Annis v. Mor^ran, 231 N.W. 
457, 210 Iowa 478. 

5. U.S.—Christian v. Gray Endow¬ 
ment, aC.AVa.. 33 F.2d 769. 

e. N.H.—^Bums V. Nolette, 144 A. 
848. 83 N.H. 489, 67 A.L..R. 1071. 
AlthonfiTh interest created has no 
well settled lesral n am e, it is enougrh 
that it was intended to he created 
and that it violates no rule of stat¬ 
ute or common law.—^Burns v. No¬ 
lette, isupra. 

7, N-Y.—In re Kaphan's Estate, 26 
N.T.S.2d 910, 176 Misc. 228.; . 


8 . N.T.—^Marks v. Bankers Trust 
Co., 15 N.T.S.2d 896, 268 App.Div. 
215. 

9. Wash.—^Tucker v. Brown, 92 P.2d 
221, 199 Wash. 320. 

lOL Tex.—Ward v. Jones, Civ.App., 
293 S.W. 604. 

11 . Tex.—Rosek v. Kotzur, Civ.App., 
267 S.W. 769, 761, citing Corpus Ju¬ 
ris. 

12. Ark,—Crlbhs v. Walker, 85 S.W. 
244, 74 Ark. 104. 

28 C.J. p 655 note 35. 

13. N.T.—Wilbur v. Warren, 10 N. 
B. 263, 104 N.T. 192, reversing 40 
Hun 203. 

14. Ga.—Walker v. Neil, 45 S.B. 387, 
117 Ga. 7^. ' 

16; Ga.-^Wklfcer v. Neil, supra. 

;1^ —fE^ re Brown's ^’r, 226 

51 ? 


N.T.S. 1, 130 Misc. 865, modified 
on other grounds In re Brown's 
Estate, 232 N.T.S. 371, 226 AVP- 
Div. 759, modified on other grounds 
In re Brown's Will, 169 N.B. 612, 
262 N.T. 366. 

17. Pa.—^Hertzog v. Mertz, 22 Pa. 
Dist 186. 

Devise of rents, profits, or income as 
passing Interest in land see the C. 
J.S. title Wills S 768, also 69 C.J. 
p 384 note 27. 

Grant of use, rents, profits, or income 
of realty as passing interest In 
property itself see Deeds 5 117 b. 

18. Da.—Sandifer v. Sandlfer's 
Heirs. App., 196 So. 118. 

19. Mo.—^Platner v. Bourne, App., 
276 S.W. 690. 

2 a Conn.—^McCarthy v, McCarUxy, 
36 Conn. 177. 
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and go into immediate and absolute effect,and a 
gift to take effect at some future date,23 or, as dis¬ 
cussed infra § 42, at the death of the donor, is 
void. Such a transaction amounts only to a prom¬ 
ise to make a gift in the future,33 and, being without 
consideration, cannot be enforced.24 Thus a gift in¬ 
ter vivos is not valid as such if it is to be effective 
only in the event of the donor’s nonreturn,2 5 or in 
case anything happens to him.26 A condition at¬ 
tached to a transfer, that on the happening of a cer¬ 
tain event the property shall revert to the trans¬ 
feror, renders the transaction void as a gift;27 
but the fact that a donor consumes any length of 


time in performing the details necessary to consti¬ 
tute a valid gift inter vivos, in the manner in which 
he desires to accomplish it, will not in 2 ind of itself 
invalidate a gift.23 

In an equitable proceeding involving determina¬ 
tion of the time when a gift was made, the court 
should ascertain, if possible, the time when the 
donor intended title to pass and carry out such in- 

tention.23 • 

Present gift of future interest. It is lawful to 
give a present vested right to future enjoyment.30 
Thus there may be a present gift of a future inter¬ 
est in a fund or in the balance of the fund remain- 


si. Ala.—Smith v. ISshelman, 180 So. 
313, 235 Ala. 688—Rice v. Blair, 116 
So. 414, 22 Ala.App. 430. 

CaL—^In re McEuen's Estate, 63 P. 

2d 832, 18 Cal.App.2d 180. 

Mo.—Scottish Rite Temple Ass*n of 
Kansas City v. liucksingrer, 101 S. 
W.2d 611, 231 Mo.App. 486. 
ir.T.—^In re Cochrane's Estate, 190 
N.Y.S. 896, 117 Misc. 18, affirmed 
194 N.Y.S. 924, 202 App.Dlv. 751. 
Okl.—Jonte v. English, 40 P.2d 646. 
171 Okl. 291—Lucia v. Schaefer. 233 
P. 444, 109 Okl. 167. 

Or.—^Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 

Tex.—Chevallier v. Wilson, 1 Tex 161 
—O'Donnell v. Halladay, Civ.App., 
162 S.W.2d 847, error refused. 
Utah.-Wood v. Wood. 49 P.2d 416, 
418, 87 Utah 394, quoting Ooxptui 
Jtiris. 

W.Va.—Steber v. Combs, 5 S.E.2d 420, 

■ 121 W.Va.. 609. 

28 C.J. p '622 note 31. p 647 note 48. 

'Tn contemplation of law there can 
be no executory gift."—Christensen v, 
Ogden State Bank, 286 P. 638, 644, 75 
Utah 478. 

Sule relates to delivery rather than 
to expressloii of donor’s Intention.— 
Smith V. Commissioner of Internal 
Revenue, C.C.A., 69 P.2d 633. 

Title passes at once when the prop¬ 
erty is delivered to donee or to some 
one else for his benefit. 

Ark.—WOotton v. Keaton, 272 S.W, 
869^:1^8 Afk. 981. 

Me.—^McDonough v. Portland Sav. 
Bank, 1 A.2d 768. 136 Me. 71. 

Where cheek was given, to buy 
^xhe with Intention to vest title im- 
xpediately, irift became absolute when 
check; was caslied.-^Ward v. Jones, 
TftX.Ctv,App..^29S S.W. 604. 

bf dosdli^t pwh' dtteck, generally 
see infra § ^^6’.' , 

ga^^viAtk>H8^itkerberg V. Holf, 143 -S. 
W.2^l 560,/r2Cd^, Ark. 63—Neal v. 

|5»W.2d m. 134 Ark. 226 
—^Bryant'V. Parker, 66 S.T5^.2d 1061, 
188'. 698—Stittt'* vi' W. B, 

‘f»w£8.«y, ».s.».vrps;wf 


Cal.—^In re McEuen's Estate, 68 P.2d 
332, 18 Cal.App.2d 180. 

Mo.—Walker v. Travis, App., 126 S. 
W.2d 79—Scottish Rite Temple 
Ass'n of Kansas City v. Lucksinger, 
101 S.W.2d 511, 231 Mo.App. 486. 
N.Y.—^In re Green's Estate, 288 N.Y. 
S. 249, 247 App.Div. 540—In re 
Pizer's Estate, 32 N.Y.S.2d 821, 178 
Misc. 7—^In re Peno's Estate, 221 
N.Y.S. 205, 128 Misc. 718. 

Tex—^Ellsworth v. Ellsworth, Civ. 
App., 164 S.W.2d 302—^Peterson v. 
Weiner, Civ.App., 71 S.W.2d 644. 
error refused. 

Utah.—Wood v. Wood, 49 P.2d 416. 
418, 87 Utah 394, quoting Corpus 
Juris. 

Va—^Payne v. Tobacco Trading Cor¬ 
poration, 18 S.B.2d 281. 179 Va 166. 
W.Va—Steber v. Combs, 6 S.E.2d 
420, 121 W.Va 609. 

28 C.J. p 648 note 49. 

Memorandum executed as evidence 
of intention to give certain sum at 
some future date does not constitute 
valid gift inter vivos,—^Krickerbe^g 
V. Hoff, 143 S.W.2d 660, 201 Ark. 63. 
Hequest In writing that certain ar- 
i tides become property of grrand- 
daughter on daughter's death does 
not make a gift inter vivos.—^Howard 
V, Williams, 14 S.W.2d 1096, 228 Ky. 
269. 

Written promise that promisor's 
property would be kept Intact during 
her lifetime and distributed equally 
among the promisees at death, prom¬ 
isor retaining possession and control 
thereof during her life, did not cre¬ 
ate a “gift inter vivos."—Steber v. 
Combs, 6 S.B.2d 420, 121 W.Va. 609. 

23. CaL—In re McEuen's Estate, 63 
P.2d 332, 18 CaLApp.2d 180. 

N.Y.—In re Peno's Estate, 221 N.Y.S. 
206, 128 Misc. 718. 

24. Ark.—Kricfcerberg v. Hof^ 143 
S.W.2d 560, 201 Ark. 63—Neal v. 
Nedl, 106 S.W.2d 596, 194 Ai^ 226 
—Bryant v. Parlor, 66. S,W.2d 1061, 
188 Ark. 698—Stlfft v..W> B.'Worth- 
en Co.,,8 S,W-2d 316, 176,Ark. 686. 

C5al.-^amtt V. Baker, .^pp., 43 P. 
^ 2d '828,' 836, citing Coz^u6 Juxta. 


Mo.—Walker v. Travis, App., 125 S. 
W.2d 79—Scottish Rite Temple 
Ass'n of Kansas City of Lucksing¬ 
er, 101 S.W.2d 611, 231 Mo.App. 
486. 

N.Y.—In re Green's Estate, 288 N.Y. 
S. 249, 247 App.Div. 640—^In re Pi¬ 
zer's Estate, 32 N.Y.S.2d 821, 178 
Misc. 7. 

Utah.—Wood v. Wood, 49 P.2d 416, 
418, 87 Utah 394, quoting Corpus 
Juris. 

Tex—^Peterson v. Weiner, Civ.App., 
71 fi.W.2d 544, error refused. 

Va.—Payne v. Tobacco Trading Cor¬ 
poration, 18 S.E.2d 281, 179 Va, 
166. 

W.Va.—Steber v. Combs, 6 S.E.2d 420, 
121 W.Va. 609. 

28 C.J. p 648 note 61. 

25. Tenn.—^Balling v. Manhattan 
Sav. Bank & Trust Co., 75 S.W. 
1063, 110 Tenn. 288, 296. 

28 C.J. p 646 note 29. 

28. Md.—^Moore v. Layton, 127 A. 

766, 147 Md. 244. 

28 C.J. P.646 note 30. 

Gift in’vault aooessible to donor and 
donee 

Where negotiable securities were 
delivered to nephew and placed in 
vault to which both parties had ac¬ 
cess, so that nephew could find and 
haye.thexp if anything happened to 
donor, who continued to clip and cash 
the coupons, valid gift inter. vivQs 
was not perfected.—^Moore v. jLayton, 
supra. 

27- Ky.—Walden v. I>lxon, 5 T«B. 

Mon. 170. , 

Or.—In re Norman’s Estate, 88 P.2d 
977, 161 Or. 460. , , . 

Condition subsequent not alfCbung 
vesting of title in donbe see supra 

{ ii. . 

2a U.S.—Smith V. CommlssloneV of 
Internal Revenue, C.C.A., 69 F:2d 
633. 

a». Mloh.—Burt T. Se6on4 • JUt 
Bank, 2i7 N.W. 71. J41|SIicll. 216: 
30.. Colo,—Nat ^aiik' t. MU- 
Ucl4 P. ill6, SS' Cojlfl, ?j;8. i ^ 
Postpohement of eployment of abso-; 
^lute^^^ unt|^^<&i;>iilor'i dbkth see in^ 
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ing when the time for enjoyment arrives and, it 
has been held, such a gift is valid even though the 
donor reserves the power to draw out the fund.^^ 
A conveyance to one as life tenant with power to 
dispose of or consume is not inconsistent with a 
present valid gift of the remainder.33 However, a 
life tenant cannot make a gift of the income which 
has not accrued at the time, because it would be an 
attempt to make a gift to take effect in future.^^ 

§ 42. -After Death of Donor 

A gift of property to take effect after the donor’s 
•death cannot be sustained as a gift Inter vivos. 

A gift inter vivos, by its very definition, is per¬ 
fected and becomes absolute during the lifetime of 
the donor and the donee.^® A gift of property to 
take effect after the donor’s death, the donor in the 
meanwhile retaining control and dominion of the 
property, cannot be sustained as a gift inter vivos.^® 
Thus a gift inter vivos is not effective if delivery 
to the donee is made conditional on the donor’s 
death and delivery of the property, where con¬ 
trol or power over it vests in the donee only after 
the death of the donor, does not amount to a gift 
inter vivos.It is not necessary that the condi¬ 
tion that the property shall not pass until the death 
of the donor be expressly stated? in order to invali¬ 
date the gift as one inter vivos; it is sufficient if the 
condition is implied.^® On the other hand, if the 
gift is absolute, the mere postponement of its en¬ 
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joyment until the death of the donor is not material, 
and will not defeat it.**0 

Effect of statutes governing testamentary dispose 
tion. Gifts to take effect after the donor’s death, 
the donor meanwhile retaining control and dominion 
of the property, are in contravention of the statutes 
governing testamentary disposition.'^^ 

§ 43. Operation and Effect as against Third 
Persons 

The validity of a gift Is generally a question only 
between the donor, those claiming under him, and the 
donee; and no third person, unless his rights have been 
infringed on, can complain of the gift. 

In general, the validity of a gift is a question en¬ 
tirely between the donor and those claiming under 
him, and the donee and no third person, if with¬ 
out interest in the property,^^ or unless in some 
manner his rights have been illegally infringed on 
because of the gift,^^ can complain of it. However, 
at the same time a person is required to be just be¬ 
fore he may be generous, and, as discussed in 
Fraudulent Conveyances §§ 163—168, gifts will not 
be permitted to stand when the rights of third per¬ 
sons are thereby infringed. Where the gift is in¬ 
complete or if the donor has not irrevocably divest¬ 
ed himself of title, the property sought to be given 
is subject to the claims of donor’s creditors.^5 Un- 
der a statutory provision that the equity under trust 
or contract for value is superior to that of a mere 
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31. N.J.—^Lester v. Guenther, Ch., 28 
A.2d 777. 

82. N.J.—Lester v. Guenther, supra. 

33. Md.—Curley v. Wolf, 196 A. 286, 
173 Md. 393. 

34. N.T.—^In re Bishop's Estate, 161 
N.T.S. 768. 89 Misc. 366. 

35. Ark.—^Neal v. Neal, 106 S.W.2d 
696, 194 Ark. 226. 

"Gift inter vK^os” defined see supra 

5 8 . 

36. Cal.—^In re McBuen's Estate, 68 
P.2d 332, 18 Cal.App.2d 180—Cas- 
telhun V. San Francisco Savinsrs 
& Loau Society, 205 F..65, 66 Cal. 
App. 220. 

Idaho,—^Witthoft v. Commerpial De¬ 
velopment St Investment Co.. 268 P. 
31, 35, 46 Idaho 313, Quoting Oor- 
piis Juris. 

Ky.—^Iter v. Hall, 294 S.W. .767,. 220 

43. 

Wash.—^In re Kirkpatrick's Estate# 
249.P. 980,. 981, 140 Wash. 46^, 
QuptinsT Corpus Juris. 

28 CJT. p 648 note 62. 

Ac^refmsnt that ou fteath the^BU]> 

vivor should have a safe'and its 

teptja: Jf4htly:oWnfta, is not valid^as 

a gift inter vivos, since title .does 


not irrevocahly pass at onca—^U. S. 
Trust Co. of Paterson v. Giveans, 117 
A. 46, 97 N.J.Law 265. 

Clause in land contract that in the 
event of the vendor's death the land 
should become the purchaser's with¬ 
out further payment does not relieve 
the purchaser at the vendor’s death 
from the obligation to pay the 
amount still due under the contract; 
the clause in question is not a valid 
testamentary disposition because not 
executed with any of the necessary 
formalities nor is It a valid gift be¬ 
cause deceased did not intend to part 
with title immediately.—^In re McEu- 
en's Estate 68 P.2d 332, 18 Cal.App. 
2d 180. 

Note payable after maker’s death 
cannot be sustained as gift of funds 
represented.—^Ruetschlln's Estate, 19 
Pa.Dist. & Co. 46—28 C.J. p 648 note 
6Sf fa]. 

37- U.S.—^Unlon Trust Co. v. U. S., 
CLCL, 64 P.2d 152, .156, citing Cor- 
.pus jBrl8.< 

28 ^.J. p 646 note 28. 

" i I 

3^ j Vj. -Hendrick, 296 P. 

788, 104 ,Qr. . 202, ^ 

8^ ^Ind.'#—CraWfordsville Co. v. 

821 c 


Ramsey, 100 N.E. 1049, 102 N.B. 
282, 56 Ind.App. 40. 

Wash.—^In re Kirkpatrick's Estate. 
249 P. 980, 981, 140 Wash. 462, 
quoting Corpus Juris. 

40. Ind.—^Ross v. Watkins, 141 N.B. 
477, 80 Ind.App. 487. 

Ky.—Siter v. Hall, 294 S.W. 767, 220 
Ky. 43. 

Wash.—In re Kirkpatrick's Estate, 
249 P. 980. 981, 140 Wash. 452, quot¬ 
ing Corpus juris. 

28 C.J. p 649 note 66. 

Present gift of future Interest gen¬ 
erally see supra § 41. 

41. Tex.—^Peterson v. Weiner, Civ. 
App., 71 S.W.2d 544, error refused. 

Wash.—^In re Kirkpatrick's Estate, 
249 P. 980. 981, 140 Wash. 462, quot¬ 
ing Corpus Juris. 

28 C.X p 649 note ,53. 

43. Vt.—Connor v. Federal Deposit 
Ins. Corporation, 26 A.2d 106, 107, 
citing Corpus Juris. 

28 C.J* p 665 note 88. 

43. La.—Johnson v. Jordan, 22 La. 
Ann. 486. 

28 C.J. p 656 note 88. 

44. ' Vt.—Connor v. Federal Deposit 
Ins. Corporation. 26 A.2d 106. 

45. Tex.—^Peterson v. Weiiier, Cfv. 

Ajip., 71 S.'W’.2d 644, fefcds^ 
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volunteer, claimant under a deed of g^ft stands in 
the grantor’s shoes.^® 

A subsequent deed of gift of chattels, perfected by 
delivery, will prevail against a prior deed of gift, 
unrecorded and unaccompanied by delivery.^^ 

Where property is given away in violation of a 
statute enacted in the interest of public order, to the 
knowledge of a third person who receives it from 
the donee, such third person may be held liable 
therefor, at the suit of the donor, at least to the ex¬ 
tent of the value of such property still in his pos¬ 
session.^® 

Liability of donor^s vendor to donee, A gift does 
not give the donee any claim for fraud in inducing 
donor’s purchase unless the donor, as donee’s agent, 
paid the consideration and arranged for delivery 
to donee.4® 

I 44 . -Purchasers and Encumbrancers 

The righta of the donee of a valid gift are generally 


superior to those of a subsequent purchaser or en¬ 
cumbrancer with notice of the gift, claiming under the 
donor; but If such purchaser or encumbrancer is without 
notice his rights are generally superior. 

The general rule is that the donee of a valid gift 
inter vivos has a title superior to the rights of a 
subsequent purchaser or encumbrancer, with notice 
claiming under the donor.®® Where, however, such 
purchaser or encumbrancer is without notice, actual 
or constructive, of the gift, his title or lien is usually 
superior to the rights of the donee.®^ Thus, where 
property remains in the possession of the donor, the 
gift is inoperative against a bona fide purchaser.®^ 

In a jurisdiction where by statute, as discussed 
supra § 33, a donor may. not divest himself of all 
his property by his gift, a purchaser from a donee 
assumes the risk of losing the property to the donor 
if the facts warrant the application of the statutory 
rule.®® If the cash price expressed in a conveyance 
is out of proportion to the value of the property con¬ 
veyed, and this is self-evident, the fact is binding on 
third persons.®^ 


C. PARTICULAR GIFTS AND METHOD OF MAKING 


§ 45. Choses in Action Generally 

The rule that a chose In action may be the subject 
of a gift has been applied with respect to gifts of notesr 
bonds, mortgages, and the like; but to constitute a gift, 
there must be an Intent to make It, executed by actual, 
constructive, or symbolical delivery without power of 
revocation. Mere delivery of a written instrument evi¬ 


dencing the chose In action with the present Intent of 

the donor to make a gift is generally sufficient. 

» 

The general rule, stated supra § 31, that choses 
in action of which the legal or equitable title can 
pass by delivery may be the subject of a valid gift, 
has been applied with respect to gifts of promissory 
notes,®® bonds,®® and, likewise, has been applied with 


4a. Ga.—Hughes v. Cobb, 23 S.ELSd 
701. 

47. Miss.—^Marshall v. Fulgham, 5 
Miss. 216. 

48. La.—^Ackerman v. Liarner, 40 So. 
581, 116 La. 101. 

Liability of purchaser or encum¬ 
brancer see Infra § 44. 

49. N.Y, —^People v. S. W. Straus & 
Co.. 285 N.T.S. 648, 168 Mlsc. 186, 
222, modified In part on other 
grounds 289 N.T.S. 209, 248 App. 
Dlv. 785, affirmed 290 N.T.S. 423, 
248 APP.D1V. 785. 

50. Tex.—^McCulloch v. Henn, 28 
Teac 793. 

28 C. j. P 665 note 43. 

51. Ga.—^Bell v. McCawley, 29 Ga. 
365. 

28 C.J. p 655 note 44. 

52. TJ.S.—The Jean L.. D.C.Pla.. 286 
F. 727. 

53. . La.—^Hearon v. Davis, App., 8 So. 
2d '?87. 

54. La.—^Hearon. v. Davis, supra. 

65fa Ala.—Smith v; SJshelman, 180 

So. 313, 235 Ala. 688. 

Ark.—^Py;iax^d v. G^st, 7 ^W.2d 986, 
177 Ark. 860. ^ 


Cal.—Fckstrom v. Brooks, 2 P.2d 
207, 116 Cal.App. 727. 

Ga,—^Underwood v. Underwood, 159 
S.E. 725, 43 Ga.App. 643. 

28 C.J. p 645 note 13. 

Gift of: 

Negotiable notes generally see in¬ 
fra § 64. 

Donor’s own note see infra § 55. 

Gift after maturity valid 
Or.—^Hattrem v. Burdick, 6 P.2d 18, 
138 Or. 660, 

trusigned notes 

That vendor’s lien notes, which 
deceased vendor’s wife claimed as 
gift, were not signed by purchaser 
untU after vendor’s death was im¬ 
material.—^Brown v. Fore, Tex.Civ. 
App., 299 S.W. 960, reversed on oth¬ 
er grounds, Com.App., 12 S.W.2d 114, 
63 A.L.R. 435. 

Seservation of inooxna 

Delivery of note and deed of trust 
to donee’s agent was held valid gift, 
notwithstanding donor was to re-' 
ceive, for life, deferred payments on 
purchase note.—Garrett v. Keister, 
66 F.2d 909, 61 App.D.C. 25. 

56, U.S.—^Pirst Nat. Bank v. Com*? 
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mlssloner of Internal Revenue, C. 
C.A., 63 F.2d 686. 

Ala.—^McLeod v. Brown, 98 So. 470, 

210 Ala. 491. 

D.C.—Conlon v. Turley, 10 F.2d 890, 
66 App.D.C. 96. 

Ga.—^Underwood v. Underwood, 159 
S.B. 725, 43 Ga.App. 643. 

Ill.—^Northern Trust Co. v. Swartz, 
141 N.B. 433, 309 Ill.- 58-6. 

La.—Succession of Sanders, 131 So- 
674, 171 La. 569. 

V7is.—^Lowry v. Lowry, 247 N.W. 823, 

211 Wls. 385, rehearing denied and 
modified on other grounds 248 N- 
W. 472, 211 Wis. 386. 

28 C.J. p 645 note 14. 

Gift of negotiable bonds see infra 6 
54. 

IteservatioiL of income 

(1) The reservation, by donor of 
bonds, of the income from the bonds 
during his lifetime, did not render 
the gift invalid, since a present gift 
reserving to the donor the Income for 
life is a valid “gift inter vivos” al¬ 
though enjoyment is postponed until 
the donor’s death. 

Mi!nn.-TrLarkin v. McCabe, 299 N.W. 
649. 
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respect to gifts of mortgages,^^ books of accounts,®® 
unlocated land certificates,®® the consideration for a 
deed,®® a promise, not evidenced by writing, of a 
third person to pay money in the future,®l a certifi¬ 
cate of deposit,®® and postal savings certificates,®® 
even though marked “non-negotiable-nontransfer- 
able.”®^ It has been held, however, that adjusted 
compensation bonds issued to war veterans under 
an act of congress providing that such bonds shall 
not be transferable, assignable, or subject to attach¬ 
ment, and the like, cannot be made the subject of a 


gift inter vivos.®® A gift of the income of real 
property will not be construed as a gift of the prop¬ 
erty itself if it appears that the grantor did not in¬ 
tend a conveyance of the land.®® 

The rule that to constitute a valid gift inter vivos 
the intention to make it must be satisfactorily estab¬ 
lished, and must have been executed by actual, con¬ 
structive, or s 3 nnbolic delivery of the thing proposed 
to be given without power of revocation, is applica¬ 
ble to choses in action.®"^ The rule as laid down by 


Neb.—In re Dayton's Estate, 237 N. 

W. 303, 121 Neb. 402. 

(2) Fact that deceased cut off and 
retained for own use coupons then 
due and becoming due in immediate 
future was held not inconsistent with 
present gift of bonds.—Robinson v. 
Pero, 173 N.B. 699, 272 Mass. 482. 

(3) So donor's receipt, with donee's 
consent, of dividends on bond previ¬ 
ously given to donee did not defeat 
gift which was complete before divi¬ 
dends were payable. 

Mass.—^Harding v. Studley, 195 N.B. 

105, 290 Mass. 310. 

Mich.—'Cook V. Fraser, 299 N.W. 113, 
298 Mich. 374. 

Bond partly paid in oash 

Where donor made a valid gift In¬ 
ter vivos of a bond in possession of 
a trustee, the fact that part of the 
bond had been paid in cash and a 
new bond Issued for difference would 
not affect the gift, both being im¬ 
pressed with the same trust as orig¬ 
inal bond—^Ross v. Watkins, 141 N. 
B. 477, 80 Ind.App. 487. 

57. Ky.—Smith v. Gilligan's Adm’r, 
124 S.W.2d 798, 276 Ky. 688. 

28 O.J. p 646 note 16. 

Gift after maturity valid 
Or.—Hattrem v. Burdick, 6 P.2d 18, 
138 Or. 660. 

XxLtersst under chattel mortgage 
A gift of property Including a chat¬ 
tel mortgage Interest in an automo¬ 
bile may be made where there is de¬ 
livery by the donor and an accept¬ 
ance by the donee with the intention 
to make a transfer of ownership to 
take immediate effect.—Lyman v. 
Goll, 207 P. 817, 111 Kan. 630. 

FartioipatioxL certificate 

(1) Participation certificate issued 
by bank entitling holder to interest 
in proceeds of mortgages and notes 
may be made subject of gift, al¬ 
though obligating bank to pay only 
registered holders.—Underwood v. 
Underwood, 159 S.B. 725, 43 Ga.App. 
648. 

(2) Where donor who was named 
life tenant in mortgage participa¬ 
tion certificates did not exercise pow¬ 
ers of sale contained in xertiflcates, 
remainders created in certificates 

into existance and were in ef¬ 
fect as fully as if the powers of sale 


had not existed.—Curley v. Wolf, 196 
A 286. 173 Md. 398. 

Gift subject to donor’s direction dur¬ 
ing lifetime 

VThere mortgage and indebtedness 
secured thereby were assigned on 
condition that assignee should man¬ 
age and control funds subject to as¬ 
signor’s directions paying income to 
assignor during her lifetime, and on 
her death funds should be property 
of assignee, valid gift was effected, 
notwithstanding reservation of right 
to income from property during as¬ 
signor's life time; and fact that as¬ 
signee predeceased assignor would 
not affect right of assignee's chil¬ 
dren to claim property on ground 
tnat valid gift was completed, nor 
would fact that assignee’s children 
made no active assertions of com¬ 
pleted gift prior to death of assignee 
render gift invalid.—Gordon v. Barr, 
91 P.2d 101, 13 CaL2d 696. 

SufiLoieaxjy of desoriptioiL 
A deed conveying certain securi¬ 
ties and describing them as "all those 
first mortgages, securities and in¬ 
vestments In the sum of $40,000" 
held by a named person, was not 
void, as between grantor's adminis¬ 
tratrix and grantee, for insufllciency 
of description.—^Roberts v. Chase, 
Tenn.App., 166 S.W.2d 641, 

58. Ky.—^Jones v. Moore, 44 iS.W. 
126, 102 Ky. 691, 19 Ky.L. 1640. 

59. Tex.—^Harvery v. Carroll, 23 S. 
W. 713, 5 Tex.Civ,App. 324. 

6a N.C.—Petition of Peaden, 164 S. 
B. 832, 199 N.C. 486. 

61. Mich,—Bbel v. Piehl, 96 N.W, 
1004, 184 Mich. 64. 

28 C.J. p 646 note 12 [cj. 

69l Idaho.—^Pickerd v. Dahl, 127 P. 
2d 769. 

28 C.J. p 645 note 18. 

Effecting gift of deposit in bank by 
delivery of certificate of deposit see 
infra S 62. 

68. Pa.—^In re DiskJn's Estate, 161 
A 898, 105 Pa.Super. 619. 

64. Pa.—^In re Diskin's Estate, su- 
pra. 

65. Pa—^I n re Hartman’s Estate, 44 
PADist. & Co. 272. 

823 


aa Hawaii.—Christian v. Walalua 
Agricultural Co., 33 Hawaii 34. 

67. U.S.—Speaker v. Keating, C.C. 

AN. T., 122 P.2d 706, reversing, p, 
C., 36 F.Supp. 556. 

Cal.—Lefrooth v. Prentice, 259 P. 
947, 202 Cal. 215. 

FlA—Leonard v. Campbell, 189 So. 
839, 138 FlA 406. 

Ind.—Ogdon v. Washington Nat. 
Bank, 145 N.B. 514, 82 Ind.App. 
187. 

Mont.—^Nelson v. Wilson, 264 P. 679, 
682, 81 Mont. 660, citing Corpus 
Juris. 

N.Y.—^Farmers* Loan & Trust Co. v. 
Winthrop. 144 N.B. 686, 238 N.Y. 
477, modifying 202 N.Y.S. 466. 207 
App.Div. 356—^Deyo v. Adams, 36 
N.Y;S.2d 734, 178 Misc. 859—In 

re Bates’ Estate, 21 N.Y.S.2d 306, 
affirmed In re Bates* Will, 20 N. 

Y. S.2d 1012, 259 App.I^iv. 968, re- 
argument denied In re Bates’ Es¬ 
tate, 21 N.Y.S.2d '393. 269 App.Div. 
986—^In re Fitzpatrick’s Estate, 17 
N.Y.S.2d 280. 

Okl.—Sauls V. Whitman, 42 P.2a 276, 
171 Okl. 118. 

Va—P off V. Poff, 104 S.E. 719, 128 
Va 62. 

Wash.—Decker v. Fowler, 92 P.2d 
264, 199 Wash, 549, 131 AL.R. 961. 
28 C.J. p 667 note 67. 

Oertifloata of deposit 

(1) In order to constitute a gift of 
a certificate of deposit, there must 
be an immediate. Intentional, volun¬ 
tary delivery of possession, so as to 
place the certificate under the con¬ 
trol of donee to the exclusion of fu¬ 
ture control of donor, with intent on 
the part of donor to divest himself 
of title thereto and place the title in 
donee. 

Idaho.—Pickerd v. Dahl, 127 P.2d 
759. 

Or.—^Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 

(2) In Louisiana certificate of de¬ 
posit is not corporeal movable, and 
therefore is not subject to donation 
by manual gift, and even if it were, 
informing alleged donee shortly be¬ 
fore donor’s death where to find cer¬ 
tificate, with statement that he want¬ 
ed her to have it, was not "actual de¬ 
livery.'’—Vercher v. Boy, 131 So, 658, 
171 LA 624. 
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the earlier authorities is that, if the thing g^ven was 
a chose in action, the law required an assignment, 
or something equivalent in the form of a writing, 
and the transfer must be actually executed.®^ This 
rule finds support in some of the later cases,®^ and it 
is generally recognized as obtaining where the chose 
in action which is the subject of the gift is not evi¬ 


denced by a written instrument,such as a simple 
debt owed to the donor by a third person.^i Where, 
however, the chose in action is evidenced by a writ¬ 
ten instrument, the general rule is that a valid gift 
thereof may be made by a mere delivery of the in¬ 
strument, where the present intention of the donor 
to make such transfer is shown,^^ and delivery to an 


add sitffloieiLt d^vexy 

(1) Symbolic or constructive deliv¬ 
ery. 

N.T.—^In re Sweeney’s Estate, 19 N. 

T.S.2d «30, 269 App.Div. 935, ap¬ 
peal denied 20 N.T.S.2d 672, 269 

App.i>iv. 950. 

Tex.—Hunt v. C^rrett, Civ.App., 275 

S.W. 96, modifled on other grounds 

Garrett v. Hunt, Com.App., 283 S. 

W. 489. 

(2) I>“livery of pass book on sav¬ 
ings account, containing voucher for 
safekeeping of bonds, with inten¬ 
tion of making gif^" of bonds.—Delle- 
plane v. Hyne^, 257 P. 180, 83 Cal. 
App. 604. 

(8) Donor’s registration of bonds 
In donee’s name, when purchased, 
although bonds were kept In donor’s 
safety deposit box for convenience 
In collecting accrued Interest during 
his lifetime.—In re Dayton’s Estate, 
237 KW. 303, 121 Neb. 402. 

(4) Letter from deceased to firm 
which transacted deceased’s business, 
stating that ‘*We gladly accept” sug¬ 
gestions of Arm regarding gift to 
wife.—^In re Prothingham’s Will, 291 
N.T.S. 656, 161 Misc. 317. 

(5) Transfer of all of donor’s legal 
rights in choses of action and secur¬ 
ity pledged therefor.—Henderson v. 
Hughes, 182 A. 392, 820 Pa. 124. 

(6) Rule that recording of mort¬ 
gage, securing note made payable to 
donee at donor’s Instance, but re¬ 
tained by donor and never delivered 
to donee, does not constitute such 
delivery to latter as to vest title in 
him is applicable only to mere per¬ 
sonal note secured by mortgage 
which does not evidence debt—Giles 
V. Giles,. Tex.Civ.App., 94 S.W.2d 208, 
error dismissed. 

Held iitfniffioien.t to eonstltate gift 

(1) Assignment of trust certificate 
by gratuitous assignor who, after 
signing certificate, notified obligor of 
assignment but ^Id not deliver cer¬ 
tificate to assignee, and who retained 
po^sesbion himself of the certificate: 
—^Madison Trust Co. v.' ' SkogStfom, 
269 N.W. 249,.222 Wis. 586. 

(2) Recording dsslgiiment of bond 
and mortgage.~*^iggtla3ftl v. '-^vata, 
13 N.Y.^.2d 353, 2t1 App;3>iV. 346. 

(3) ^Testator’s permis/^ldp f^veii tp, 
daju,ghter to go. and gej: i^ecuyities if* 
ahy^ing happene4 , jto, -,. 

Chandler v. ^loddy^ '^^.24,;S97,, 
163 TehnJ 388^ a* r > f • * 


(4) The simple taking in the name 
of another of a mortgage to property 
sold without delivering the notes se¬ 
cured to him, together with the re¬ 
taining of control, collection of in¬ 
terest, and general supervision. — Rid¬ 
dle V. Henderson, 218 P. 480, 124 
Wash. 81. 

68 . XJ.S.—Chaffee v. Locomotive En¬ 
gineers’ Mut Life & Accident Ins. 
Ass’n, C.C.A.Utah, 67 P.2d 279. 

, 28 C.J. p 667 note 68. 

09. tr.S.—Bingen v. First Trust Co. 
of St. Paul, D.C.Minn., 23 P.Supp. 
958, reversed on other grounds, C. 
C.A., 103 P.2d 260. 

28 C.J. p 657 note 69. 

70. Cal.—^Dellepiane v. H3nies, 257 
P. 180, 'S-a CaLApp. 604. 

Tnd.—^Michael v. Holland, App., 40 N. 
E.2d 362. 

Mass.—Reardon v. Whalen. 29 N.B.2d 
23, 806 Mass. 579. 

Mo.—^Mississippi Valley Trust Co. v. 
John P. Weber & Bro. Grocery Co., 
148 S.W.2d 578, 847 Mo. 739. 

Mont—^Nelson v. Wilson, 264 P. 679, 
81 Mont 660. 

Wash.—^Tucker v. Brown, 92 P.2a 221, 
199 AVash. 820. 

28 C.J, p 657 note 70. 

Bellvexy of possession. h.M not 
requisite to gift of right having no 
corporeal existence.—^Brown v. Pore, 
Tex.Com,App., 12 S.W. 2d 114, 63 A. 
L.R. 435, reversing, Civ.App., 299 S. 
W. 960. 

Gift of royalty from literary prop¬ 
erty could be made only by deed,— 
Cohan v. Commissioner of Internal 
Revenue, C.C.A,, 39 P.2d 640. 

7X« Mass.—-Reardon v. Whalen, 29 N. 

E.2d 23, 306 Mass. 579. 

Mo.—^Mississippi Valley Trust Co. v. 
John F. Weber & Bro, Grocery Co., 
148 S.W2d 678, 347 Mo. 739— 
‘ Mississippi Valley Trust Co. v. 
Weber Bros. Realty Co., App.^ 149 
S.W.2d 437. 

Mont—^Nelson v, Wilson, 264 P. 679, 
81 Mont 560. 

N.H,—Watkins & Son v. Carrlg, 21 A. 
2d 691, 91 N.H. 469, 1-38 A.L.R. 181. 

78, XJ.S.—fPirst Nat Bapk v. Com¬ 
missioner of Internal Revenue, C. 
p.A.^ •63 P.2d 685. . 

Ala—^McLeod v. Brown, 98 So. 470, 
210 Ala 491. 

Ga.—^Unfderwood v. Underwood, 159 
S.E. 725, 43 Ga.App. 643. 

Illf—^Poirot V. Gundlach, l N.B,2d 
; 80V 284 lll.App. 849. 


Ind.—^Michael v. Holland, App., 40 
N.E.2d 362. 

Md.—^Ratsch v. Rengel, 23 A.2d 680, 
180 Md. 196. 

Mass.—Go well v. Twitchell, 28 N.E. 
2d 531, 306 Mass. 482—Harding v. 
Studley, 195 N.E. 105, 290 Mass. 

! 310—^Robinson v. Pero, 172 N.E. 

599, 272 Mass. 482. 

Mich.—Cook V. Fraser, 299 N.W. 113, 
298 Mich. -874. 

N.T.—^Miller v. Silverman, 160 N.E. 
910, 247 N.T. 447, modifying 224 N. 
T.S. 609, 221 App.Div. 697—Dalf^v 
V. Michael, 146 N.E. 909, 239 N.T. 
188, reversing 200 N.T.S. 83*3. 205 
App.Div. 801—In re Fonda’s Estate, 
200 N.T.S. 881, 206 App.Div. 61— 
In re Cronkrite’s Estate, 295 N.T. 
S. 211, 162 Misc. 305. 

N.C.—Taylor v. Coburn, 162 S.E. 748. 
749, 202 N.C. 324, citing Corpus 

JtirlSa 

Ohio.—^Bolles v. Toledo Trust Co., 4 
N.B.2d 917, 132 Ohio St 21. 

Pa—In re Diskin’s Estate, 161 A. 893, 
105 PaSuper. 619—Talt v. Lane, 87 
Pittsb.Leg.J. 504, 2 Pay.L.J. 287. 
58 CJ. p 668 note 71. 

Delivery by agent held stilllolezLt 
N.T.—Daley v. Michael, 145 N.E. 909, 
289 N.T. 138, reversing 200 N.T.S. 
833, 205 App.Div. 801. 

Wis.—^Lowry v. Lowry, 247 N.W. 323, 
211 Wis. 885, rehearing denied and 
modifled on other grounds 248 N.W. 
472, 211 Wis. 385. 

D^veiy of key to box containing 
instrument constitutes sufficient de¬ 
livery of box and its contents, where 
made with intent to give donee abso¬ 
lute ownership and right of posses¬ 
sion.—Hunt V. Garrett, Tex.Civ.App., 
275 S.W. 96, modified on other 
grounds Garrett v. Hunt, Com.App., 
283 S.W. 489. 

Deposit with post offleo 
Assignment, transfer, and delivery 
of nonnegotiable obligations sued on 
was complete when obligations were 
deposited with United States post 
office addressed to donee prior to 
donor’s death.—Waller v. Capper, 53 
P.2d 836, 148 Kan. 164. 

XTotice to maker 

Payment of obligations to donor’s 
administrator was. held not to pre¬ 
clude recovery thereon agai^nst maker 
by. donee’s receiver, although obliga¬ 
tions were nonnegotiable and maker 
had no notice of change of ownership. 
—V.,cj9.pper, 53 P.2d 836, 143. 
Elan. 1^4. 
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agent of, or trustee for, the donee satisfies the re¬ 
quirement of the rule.'^S jf the instrument is al¬ 
ready in possession of the donee as custodian for 
the donor when the gift is made, no further deliv¬ 
ery is necessary ;74 and when another person is the 
custodian, an order of the donor to deliver to the 
donee may constitute a gift although actual deliv¬ 
ery to the donee is not made.76 Delivery to an 
agent of the donor with instructions to deliver to 
the donee will not constitute a gift where the in¬ 
structions were not carried out.*^® The mere act of 
placing the instrument in an envelope bearing the 
name of the donee is not sufficient to constitute a 
gift where the alleged donor retains the envelope in 
his possession and exercises control and ownership 
of the property thereafter,even though the donor 
acts under a bona fide belief that a valid transfer 
is thereby effected.^® It may be that a mere request 
by a donor to his debtor to pay money to a donee 
is not sufficient delivery of a chose in action so as 


to validate a gift,*^® yet where the request or order is 
accepted by the person on whom it is made during 
the lifetime of the donor, this is a good delivery,®® 
and neither the request nor the acceptance, in the 
absence of a statute, need be in writing.®^ 

A gift of bonds is not invalid because the donor 
at the time of making it contemplated suicide, and 
voluntarily took his life a short time thereafter.®® 

The delivery of a written assignfnent of a chose 
in action is a good delivery of the chose in action 
and is sufficient to support a gift.®® 

Redelivery to the donor for a purpose not incon¬ 
sistent with continued ownership of the donee does 
not reinvest the donor with title.®^ This rule has 
been applied where a note is returned to the donor 
for the purpose of examination,®® or to enable him 
to collect the interest,®® where a bond is returned 
to enable the donor as life tenant to collect the in¬ 
come from the bond,®7 where certificates of deposit 


73. D.a—Garrett v. Keister, 56 F.2d 
909, 61 App.D.C, 25—Conlon v. Tur¬ 
ley, 10 F.2d 890, 56 App.D.C. 95. 
Iowa.—In re Stockham*s Estate, 186 
N.W. 660, 193 Iowa 823, 22 A.L.R. 
766. 

Mich.—Clouffh V. First Nat. Bank, 236 
N.W. 790, 254 Mich. 298. 

N.T.—^In re Henderson's Estate, 198 
N.T.S. 799. 

Bireotlon for delivery at death of 
donor 

Gifts of bonds by donor were not 
invalid on ground that no time was 
fixed for delivery by third persons 
who held the bonds in trust for the 
beneficiaries, where the third person 
was directed by the donor to deliver 
the bonds at the donor's death, since 
a direction to deliver at death def¬ 
initely fixes the time of delivery.— 
Larkin v. McCabe, Minn., 299 N.W. 
549. 

Delivery to agent for both parties 
A donor's surrender to mortgage 
guaranty company of mortgage par¬ 
ticipation certificates previously held 
and substitution therefor of new cer¬ 
tificates which named donor as life 
tenant with power of sale and which 
created remainders constituted “de¬ 
livery" and completed valid “gifts 
Inter vivos," with guaranty company 
acting as agent for both donor and 
remaindermen.—Curley v. Wolf, 196 
A. 285, 173 Md. 393. 

Deavery to donor’s attorney 
A mortgagee's attorney to whom 
mortgagee delivered assignments of 
mortgages with written instructions 
to deliver assignments to mortga¬ 
gee's nieces and nephews at mortga¬ 
gee’s death, was not an “agent'^ of 
nieces and nephews, and hence, dieliv- 
ery to attorney«was not “delivery” to 
nieoes and nephews, so that there 


was no valid “gift Inter vivos.” As 
respects this question, the manifesta¬ 
tion of attorney's authority would 
have to be at least contemporaneous 
with alleged grift.—In re Fitzpatrick’s 
Estate, 17 N.T.S.2d 280. 

74, Ill.—^Northern Trust Co. v. 

Swartz, 141 N.E. 433, 309 Ill. 586. 
Mo.—Gosney v. Costigan, 33 iS.W.2d 
947, -826 Mo. 1215. 

28 O.J. p 638 note 30 [c]. 

76, Ill.—Northern Trust Co. v. 

Swartz, 141 N.E. 433, 309 Ill. 586. 
Ind.—Ross v. Watkins, 141 N.E. 477, 
80 Ind.App. 487. 

76. N.T.—Vincent v, Putnam, 161 N. 
E. -426, 248 N.T. 76, affirming 223 N. 
T.S. 361, 221 App.Div. 211, which 
affirmed 217 N.T.S. 381, 127 Misc. 
647, and affirming Vincent v. Rlx, 
228 N.T.S. 364, 221 App.Div. 209, 
which affirmed 217 N.T.S. -398, 127 
Misc. 639. 

77. Kan,—^Knox v. El Dorado Nat. 
Bank, 21 P.2d 358, 137 Kan. 500. 

N.T.-^Shea v. Crofut, 196 N.T.S. 860, 
203 App.Dlv. 210—In re Skuse's 
Estate, 1 N.T.S.2d 202, 165 Misc. 
564—In re Smith's Will, 230 N.T. 
S. 434, 182 Misc. 421, 

TeX—Warnken v. Warnken, Civ.App., 
104 S.W.2d 985, error dismissed, 
agarklng of bonds as property of 
another, without deliyery, , does not 
transfer title.—In re Courtney's Will, 
258 N.T.S. 177, 236 App.Div. 30, mo¬ 
tion denied In re Courtney's Ex'rs, 
258 N.T.S. 1075, 236 App.Dlv. 775. 

7a Cal.—Schooler v, Williamson, 
221 P. 195, 193 Cah 472. 

79. Ind.—Ogdon v. Washington Nat 
B,ank, 1.45 514, 82 Ind.App. 187, 

28 C,J. p 667 note 70. 

SOI Ind.—Ogdon v. 'Washington Nat 
Bank, supra. 


81. Ind.—Ogdon v. Washington Nat 
Bank, supra. 

82. Suicide within hour 

Iowa.—In re Stockham's Estate, 186 
N.W. 650, 193 Iowa 828. 22 A.L.R. 
766. 

sa Iowa.—^Leedham v. Leedham, 254 
N.W. 61, 218 Iowa 767. 

Pa.—Ries V. Rles' Estate, 185 A- 
288, 322 Pa. 211. 

28 C.J. p 658 note 72. 

Delivexy held sufiloieiLt 

Where assignment to petitioner's 
wife of profits from joint adventure 
was delivered to manager of syndi¬ 
cate, such dell\ ery was sufficient— 
Copland v. Commissioner of Internal 
Revenue, C.C.A., 41 P,2d 501. 
Certificate of deposit 
A gift of certificates of deposit by 
asslgrnment in writing, not under 
seal, is sufficient to give the donee a 
valid title thereto.—Cowen v. 

Brownsville First Nat Bank, 63 S. 
W, 632, 94 Tex. 647, 64 S.W. 778. 

94. Minn.—Larkin v. MoCabe, 299 N. 
W. 649. 

Placing in sale deposit box jointly 
rented 

Where donor Intended to vest ab¬ 
solute title to bonds in donee, gift 
was not rendered Invalid by donee’s 
placing bonds in safe deposit box 
which donee rented in joint names of 
donee and donor.—McGovern v. Mor¬ 
in, 175 A. 668, 54 R.L 481. 

eSk Ill.—Hagemann v. Hagemann, 90 
Ill.App. 251, appeal dismissed 188 
Ill. 363, 58 N E. 950. 

86 . Iowa.—Tucker v. Tucker, 116 N. 
W. 119, 138 Iowa 344. 

28 C.J. p 642 note 78. 

87. Minn.—Larkin v. McCabe, 299 

N.W. 649. ^ 
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are returned for purpose of renewal*® or for safe¬ 
keeping,** or where a bank book is returned to en¬ 
able the donor to draw his portion of the deposit.*® 

§ 46. Corporate Stock 

Shares of corporate stock may be the subject of a 
valid gift provided there is an actual or symbolic delivery 
thereof coupled with a present donative Intent. Gen¬ 
erally the delivery of a stock certificate Is a sufficient 
delivery within the rule although there haa been no in¬ 
dorsement or transfer of the stock on the books of the 
corporation. There Is no valid gift where the donor 
remains in control and dominion of the stock; but re- 
delivery to the donor, after completion of the gift, does 
not Invalidate It. 

The general rule, stated supra § 31, that choses 
in action of which the legal or equitable title can 
pass by delivery may be the subject of a valid gift, 
has been applied with respect to gifts of shares of 
corporate stock.In order to consummate such a 
gift there must be an actual or symbolic delivery of 
the shares coupled with a present donative intent 
and a gift is invalid unless accompanied by actual 


or constructive delivery or evidenced by an assign¬ 
ment in writing.^^ A valid gift may be effected by 
a delivery to the donee of a certificate of stock, ac¬ 
companied by a proper transfer of such stock on the 
books of the corporation,®^ or by an oral gift of 
shares of stock accompanied by actual delivery ot 
evidence of title to the donee with intent to pass 
title and acceptance thereof by the donee.®^ Fail¬ 
ure to affix proper tax stamps, as required by a stat¬ 
ute making the offender liable to prosecution but 
not affecting title, does not invalidate the gift.®^ 

Where there has been no proper transfer of the 
stock, the decisions are not uniform as to the effect 
of this omission on the validity of the gift. In a 
majority of jurisdictions in the United States, the 
rule is that the gift is perfected, even though there 
has been no indorsement or transfer of the stock 
on the books of the corporation, where an actual de¬ 
livery of the certificate of stock is made to the 
donee,®7 or where, by a valid declaration of trust, 
the donor has made himself or another trustee of 


Deposit Of coupons in donor’s account 
Bonds delivered by testatrix to her 
son constituted a valid grift notwith¬ 
standing: son’s deposit of coupons In 
one of mother’s bank accounts so 
that she had benefit of income from 
the bonds until her death.—First 
Nat. Bank v. Keller, 194 A. 564, 122 
N.J.Ba. 481. 

88. Minn.—^McDonald v. Xjarson, 171 
N.W. 811, 142 Minn. 244. 

89. Ill.—Sanders v. Jarvis, 221 IlL 
App. 560. 

90. Ind.—Jacobs v. Jolley, 62 N.K 
1028, 29 Ind.App. 25. 

91- U.S.—^B’irst Nat. Bank v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 63 F.2d 686. 

Cal.—^Wellman v. Denning:, 29 P.2d 
672, 32 Cal.App.2d 878. 

Iowa.—Gould V. Dogran, 200 N.W. 
490, 198 Iowa 935. 

N.J.—^Parker v. Colonial Building:- 
Loan Ass’n, 1-61 A. 353, 111 N.J. 
Eq. 49—^Bowen v. Magree, 182 A. 28, 
14 N.J.Misc. 7. 

N.T,—In re Berardinl’s Will, 264 N, 
T.S. 479, 238' App.Div. 4-33, affirmed 
In re Berardini, 189 N.B. 730, 263 
N.T. 627. 

Ohio.—^Bolles V. Toledo Trust Co., 4 
N.B.2d 917, 132 Ohio iSt. 21—Hor- 
lodber v. Saunders, 18 N.E.2d 994, 
59 Ohio App. 548. 

In re Beyer’s Estate, 56 Montg:. 
<Ce. 258. 

2,8 OJ. p 645 not^e 16w. 

Acquisition of stock by gdft as not 
jperson as corporate 
officer see Corj^orations 6 726 c (2). 
■Coi^ltjUtional and statutory' provi- 
issuajice pf stock for 
, less, than par value as inAOPlicable 


to ^Ift of privately owned stock 
see Corporations 5 245 a (8) (a). 
Who may make 

Administratrix who was sole heir 
of husband’s estate in possession of 
stock certificates belongring: to estate 
ag:ainst which there were no debts 
was entitled to make valid grift of 
stock certificates.—In re Antkowskis’ 
Estates, 3 N.E.2d 132, 286 IlLApp. 
184. 

9a. Mass.—^Rock v. Rock, 33 N.B.2d 
973, 309 Mass. 44. 

N.J.—Parker v. Colonial Buildlngr- 
iLoan Ass’n, 161 A. 358, 111 N.J.Bq. 
49. 

Ohio.—^Horlocker v. Saunders, 18 N.B. 

2d 994, 69 Ohio App. 548. 

Tex.—^Ellsworth v. Ellsworth, Civ. 

App., 151 S.W.2d 628, error refused. 
Va.—Swan v. Swan’s Bx’r, 117 S.B. 

858, 136 Ta. 496. 

K^d XLOt valid gift 
Miss.—Llndeman’s Estate v. Herbert, 
192 So. 790, 188 Miss. 842. 

N.T.—^In re Seig:le's Estate, 28 N.T. 
e.2d 663, 262 App.Div. 879, modify¬ 
ing: 26 N.T.S.2d 410, 176 Misc. 16, 
conformed to 81 N.T.S.2d 623, 177 
Misc. 642, affirmed 84 N.T.S.2d 489, 
'264 App.Div. 76, reversed on other 
grounds 46 N.E.2d 809, 289 N.T. 
300—In re Campbell, 193 N.T.S. 57, 
201 App.Dlv. 860—In re Hilliard’s 
Estate, 278 N.T.S. 575, 164 Misc. 
872—In re Hayes’ Estate, 276 N.T. 
S. 466, 163 Misc. 233—In re 

Muckle’s Estate, *35 N.T.S.2d 391. 
Donee in possession 
Where life tenant had possession 
of stock, if remaindermen transferred 
their Interest by grift to life tenant, 
it was not necessary to establish 
grift to show delivery, since life ten- 

826 


ant was entitled to possession.—^In re 
Franz’ Estate, 127 S.W.2d 401, 344 
Mo. 510. 

Delivery of key 

Constructive delivery of corporate 
stock is established when key by 
which actual possession of stock may 
be obtained is griven to donee by 
donor with intention of making* a gift 
of stock.—^Thomas v. First Nat. 
Bank, 186 iS.E. 77, 166 Va. 497. 

N.T.—^Kernochan v. Russell, 74 
N.T.S. 841, 36 Misc. 817, affirming 
71 N.T.S. 1139, 34 Misc. 824. 

S.C.—^Lynch v. Lynch, 21 S.E.2d 669, 
201 S.C. 130. 

94, CaL—Lynch v. Lynch, 12 P.2d 
741, 124 CaLApp. 454. 

N.J.—^Imparato v. Luscardi, 197 A* 
879, 123 N.J.Bq. 398. 

28 C.J. p 658 note 74. 

9R Mass.—^Morson v. Second Nat. 
Bank of Boston, 29 N.E.2d 19, 306 
Mass. 688, 131 A.L.R. 189—Gowell 
V. TwitcheU, 28 N.B.2d 531, 306 
Mass. 482. 

Va.—Payne v. Tobacco Trading Cor¬ 
poration, 18 S.B.2d 281, 179 Va. 156. 

Pa.—In re Connell’s Estate, 128 
A. 603, 282 Pa. 556. 38 A.L.R. 1362. 

97. tJ.S.—^Rudln V. iStelnbugler, C.C. 
A.N.T., 103 P.2d 323. affirming, D. 
C., 24 F.Supp. 98—Dulln v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 70 F.2d 828—First Nat Bank v. 
Commissioner of Internal Revenue, 
C.C.A., 63 F.2d 686—Schoenheit v. 
Lucas, CC.A., 44 F.2d 476—Gris¬ 
som V. Stemberger, C.C.A.N.C., 19 
F.2d 764. 

Ala.—^Davis v. Wachter, 140 So. 661, 
224 Ala. 806. 
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the donee;®* and a court of equity then has the pow¬ 
er to compel such transfer.®® This is said to be the 
rule under the Uniform Stock Transfer Act, which 
authorizes transfer of title by delivery of the stock 
certificate.^ The provision of the statute requiring 
that shares of stock be transferred on the books of 
the corporation is for the protection of the corpora¬ 
tion only and does not affect the validity of the gift 
as between the donor and donee.® In some jurisdic¬ 
tions, however, following the English rule, and ap¬ 
plying the Uniform Stock Transfer Act,® it is held 
that the delivery of a certificate of stock without its 
actual transfer, or something held to be equivalent 
thereto, does not constitute a valid gift inter vivos.^ 

The delivery is sufficient when made to one of the 
donees for the benefit of all, including himself,^ to 


an agent or trustee of the donee® or by an agent of 
the donor in accordance with the latter*s instruc- 
tions.7 Where another person is in custody of the 
stock, instructions to him by the donor to transfer* 
or hold® the stock for the donee in consummation 
of the donor’s intention to make a present gift 
thereof are sufficient to render the gift effective. 
Delivery to an agent of the donor has been said to 
be sufficient,1® but there is authority to the contra- 
ry.il 

There is no gift inter vivos where the donor re¬ 
mains in control and dominion of the stock,i® and 
this is particularly true where the intent to make a 
gift is wholly lacking.^® Thus it has been held that 
the execution!^ of a written assignment of cor- 


Ark.—^Aycock v. Bottoms, 144 S.W.2d 
43, 201 Ark. 104. 

Cal.—Crane v. Heardon, 20 P.2d 49, 
217 Cal. 531—Field v. Molllson, 123 
P.2d 603, 50 Cal.App.2d 585. 

Conn.—Hartford-Connectlcut Trust 

Co. V. Slater, 159 A. 578. 114 Conn. 
603. 

Ill.—In re Antkowskls* Estates, 3 N. 

E.2d 132, 286 Ill.App. 184. 

Iowa.—Miller v. W-illlams, 192 N.W. 

798. 195 Iowa 1305. 

Ky.—^York’s Ancillary Adm*r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
533—Trevathan's Ex'r v. Dees* 
Ex*rs. 298 S.W. 975. 221 Ky. 396. 
Miss.—^Lindeman’s Estate v. Herbert, 
193 So. 790, 188 Miss. 842. 

N.T.—^Miller v. Silverman, 160 N.B. 
910, 247 N.T. 447, modifylngr 224 
N.T.S. 609, 221 App.Div. 697. 

Ohio.—^Bolles v. Toledo Trust Co., 4 
. N.B.2d 917, 132 Ohio St. 21—Hor- 
locker v. Saunders, 18 N.B.2d 994, 
59 Ohio App. 548. 

Pa.—^In re Connell's Estate, 128 A. 

503, 282 Pa. 555, 38 A.L.B. 1362. 

28 C.J. p 658 note 75. 

Zn Louisiana, under statute requir¬ 
ing’ a notarial act of every gift inter 
vivos of Incorporeal things, a cer¬ 
tificate of stock is an incorporeal 
right insusceptible of being made the 
subject of a manual gift—Succes¬ 
sion of McGuire, 92 So. 40, 151 La. 
514—Sinnot v. Hibernia Nat Bank, 
30 So. 233, 105 La. 705. 
sa U.S.—^Hogle V. Commissioner of 
Internal Revenue, 132 P.2d 66, 76, 
citing Ooxpos JTazis. 

28 C*J. p 6‘o8 note 76. 

99. Mass.—Johnson v. Johnson, 13 
N.E.2d 788, 800 Mass. 24. 

28 C.J. p 659 note 77. 

1. Mass.—Johnson v. Johnson, su¬ 
pra. 

S. Ill.—In re Antkowskls* Estates, 
8 N.E.2d 182, 286 HLApp. 184. 

Ky.—^York's Ancillary Adm*r v. 
Bromley, 151 S.W.2d 28, 886 Ky. 
53^. 


Ohio.—^Bolles v. Toledo Trust Co., 4 
N.B.2d 917, 132 Ohio St 21. 

Pa,—^In re ^nnell's Estate, 128 A 
503, 282 Pa. 555, 38 AL.R. 1362. 
3. N.J.—^Zoller v. State Board of 
Tax Appeals, 11 A2d 833, 124 N.J. 
Law 876. 

4- N.J.—^Zoller v. State Board of 
Tax Appeals, supra—^Pattberg v. 
Gott, 140 A 795. 102 N.J.Eq. 371— 
Hudson Trust Co. v. Murphy, 178 
A 366, 18 N.J.Misc. 375. 

28 C.J. p -659 note 79. 

OoxpiiB Juris has heem referred to 
in a case where the question whether 
a gift of unindorsed corporate stock 
is valid was not actually decided.— 
Schultz V. United Telephone Co., 8 
P.2d 502, 133 Kan. 783. 

5. U.S.—Smith V. Commissioner of 
Internal Revenue, C.C.A, 59 F.2d 
533. 

6. U.S.—Weil v. Commissioner of 
Internal Revenue, C.C.A., 82 F.2d 
561, certiorari denied 57 S.Ct. 14, 
299 U.S. 552, 81 L.Ed. 406. 

Va.—^Payne v. Tobacco Trading Cor¬ 
poration, 18 S.E.2d 281, 179 Va. 156. 
Wyo.—Stewart v. Collins, 254 P. 137, 
86 Wyo, 210. 

Delivery of key to safety deposit box 

Ky.—Farris v. Farris, 107 S.W.2d 
299, 269 Ky. 466. 

Va.—Snidow v. First Nat.. Bcuok of 
Narrows, 16 0.B.2d 385, 178 Va. 239, 
set aside on other grounds 18 S.E. 
2d 405. 

7. Wis.—QLiOWry v. Lowry, 247 N.W. 
323, 211 Wis. 385, rehearing denied 
and modified on other grounds 248 
N.W. 472, 211 Wis, 385. 

Si Va—Payne v. Tobacco Trading 
Corporation, 18 S.E.2d 281, 179 Va. 
156. 

9. U.S.—^Richardson v. Commission¬ 
er of Internal Revenue, C.C.A, 126 
F<2d 562, 140 AL.R. 705. 

MX Wyo.—Stewart'V. Collins, 254 P. 
137, 36 Wyo. 210. 


XI. N.Y.—Vincent v. Putnam, 161 N. 
B. 425, 248 N.T. 76, affirming 223 
N.T.S. 361, 221 App.Div. 211, which 
affirmed 217 N.T.S. 381, 127 Misc. 
647, and affirming Vincent v. Rix, 
228 N.T.S. 364, 221 App.Div. 209, 
which affirmed 217 N.T.S. 393, 127 
Mlsc. 639. 

12. U.S.—Weil V. Commissioner of 
Internal Revenue, C.C.A, 82 P.2a 
561, certiorari denied 57 S.Ct 14, 
299 U.S. 552, 81 L.Bd. 406—First 
Nat. Bank v. Commissioner of In¬ 
ternal Revenue, C.C.ATex., 46 F. 
2d 609, certiorari denied First Nat. 
Bank v. Burnet, 61 S.Ct 492, 283 
U.S. 845, 75 L.Ea. 1454. 

Idaho.—Witthoft v. Commercial De-' 
velopment & Investment Co., 2-68 
F. 31, 46 Idaho 318. 

Ky.—Bowles v. Rutroff, 288 S.W. 
812, 216 Ky. '567—Kelley-Koett Mfg. 
Co. V. Goldenberg; 270 S.W. 16, 207 
Ky. 695. 

N.J.—In re Brueck's Estate, 194 A 

60, 122 N.J.Eq. 829, affirmed 199 A 

61, 124 ^J.Eq. JI2—^Zimmerman v. 
Nadhauser, 183-^A 820, 119 N.J. 
Bq. 424—Crane v. L Seymour 
Crane, Inc., 135 A 782, 100 N.J.Eq. 
400—^Besson v. Stevens, 120 A 640, 
94 N.J.Eq. 549. 

Wia—^Breltenbach v. iSchoen, 198 N. 

W. 622, 183 Wis. 689. 

13; Ky.—Hart v. Hart, 114 aw.2d 
747, 272 Ky. 488. 

14. Ky.—^Biehl v. Biehl's Adm'x, 93 
S.W.2d 836, 263 Ky. 710. 

N.J.—Parker v. Colonial Building- 
Loan Ass*n, 161 A 363, 111 N.J. 
Bq. 49. 

28 C.J. p 659 note 80. 

SubstitutioxL of names 
Where stockholder received stock 
which had been in names of himself 
and his sister, and over which stock¬ 
holder intended to retain control dur¬ 
ing ' his lifetime, substitution of 
names of stockholder and his step¬ 
daughter did not effect valid **glft 
inter vivos*' authorizing stepdaugh- 
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porate stock, or deliveryi*> of a written assign¬ 
ment of corporate stock is ineffectual to perfect the 
gift where the donor retains the certificate, unless he 
constitutes himself a trustee for the donee but 
there is authority for the view that an executed and 
delivered assignment or some document of equiva¬ 
lent import is all that is required.^7 j^as also been 
held that a mere transfer of the stock on the books 
of the corporation will not be sufficient to constitute 
a gift in the absence of a delivery of the stock cer¬ 
tificate to the donee,^^ unless the donor constitutes 
himself a trustee for the donee,although there is 
authority holding that the gift is valid in such case, 
such transfer being equivalent to actual delivery of 
the certificate.^® The fact that the donor retains 
the certificates in his possession is immaterial, where 
a gift of stock has been fully executed so as to 
transfer to the donee the lega.1 title,or, it has been 
held, where the donor has done all that he can do to 
execute the gift.^^ The mere retention by the donor 
of a key to the safety box of the donee in which the 
stock is kept is not of itself sufficient to defeat the 


gift.28 Although there is authority to the effect that 
in reserving the income from the stock the donor 
still holds dominion over the property,the general 
rule is that a reservation by the donor of the right 
to the dividends of the stock is merely a limitation 
on the quantity of the gift, and does not affect its 
validity even if the donor never intended that 
the gift should deprive him of all benefits the gift is 
not thereby defeated.^® 

After the gift is completed by delivery, it is not 
defeated by redelivery of the stock to the donor,27 
for example, as security for the agreement of the 
donee not to alienate it during the lifetime of the 
donor,2 8 or to exchange it for a new issue in the 
interest of the donee:^® 

§ 47. Debt Due from Donee to Donor 

A debt due from the donee to the donor may be 
forgiven as a gift, and such forgiveness may be mani¬ 
fested by the surrender or destruction of the evidence 
of the Indebtedness, the Indorsement of payment, the de¬ 
livery of a receipt, the execution of a release, or the per¬ 
formance by the donor of some other act placing the debt 


ter to withhold stock certlllcate,— 
Beid V. -Cromwell, 183 A. 758, 134 
Me. 186. 


15. N.J.—^Parker v. Colonial Build- 
ingr-Loan Asa'n, 161 A. 853, 111 K. 
XBqi. 49. 

28 C.X p 659 note 81. 

Contrary dlcttmi 

It has been said that, generally, 

, delivery of a separate written in- 
st'ruhient assigning- or traiasferring 
corporate stock to the donee is suf- 
flclent to complete a gift thereof 
without manual delivery of the cer¬ 
tificate, and that, before the issuance 
of any capital stock of a corporation, 
the owner may, by written instru¬ 
ment containing proper words of con¬ 
veyance, Irrevocably transfer by gift j 
to anbt'lier, in wljole ^{rt, hlsi 

right to Issuance of the stock, and, on 
execution and delivery of the instru- 
hient, the gift would b’e complete; 
but It was held that the mere written 
order to the officers of the corpora¬ 
tion to'issue the stock unless it has 
been acted upon, cannot be consid- 
^assignment of the stock to 
the person mentioned In the order.— 
layBcfc’V. Lynch, 21 S.EI2d 569, 301 
S.C. 130. . 


m - aEan.-4-Bamhouse v. Dewey, 109 
i. P. Kan, 12. 39 I*B.A.,N’.S., 

166. 

3« q.X; p <659 n^t84i 

'v: Harris, 322 HI. 

; 'App. ^4.* 

re Valentine's Estate, 204 
Mis^ 486. 

' 'stock Transfer 
share s^ock may 
■' yalTdiy err^ con¬ 


sideration, as a donation, by the ex¬ 
ecution of a power of attorney, to 
sell, assign, or transfer.—Succession 
of McGuire. 92 So. 40. 151 La. 514. 
Delivery Tby escrow holder after doa- 
I oar’s death 

Written assignment of stock, as¬ 
signment being delivered, according 
to directions, by escrow holder to 
donee after donor's death, conveyed 
good title notwithstanding donor re¬ 
tained certificates and subsequently 
pledged them to third person.—^Leed- 
ham V. Leedham, 254 N.W. 61. 218 
Iowa 767. 

IB. U.S.—Well V. Commissioner of 
Internal Revenue, C.C.A., 82 F.2d 
561, certiorari denied 57 S.Ct 14. 
299 U.S. 662, 81 L.Ed. 406—South¬ 
ern Industrial Institute v. Marshy 
C.C.A-GSL., 16 P.2d 847, certiorari 
denied 47 S.Ct 449, 273 U.S. 747, 
71 L.Ed. 872. 

Ala.—^Hudgens v. Tillman, 161 So. 

863, 227 Ala. 672. 

28 C.J. p 659 note 83. 

19. Ala.—^Hudgens v. Tillman, supra. 
90. Cal.—^Lynch v. Lynch, 12 P.2d 
741, 124 CaI.App. 464. 

S.C.—Copeland v. Craig, 8 S.E.2d 
858, 193 S.a 484. 

Vt—Phillips V. Plastridge, 179 A. 

167, 107 Vt 267, 99 A.L.R. 1074. 
Wyo.—^Moore v. Van Tassell, 126 P. 
2d 9. 

28 C.J. p 659 note 83. 

2L !^T.—IXe Caumont v. Bogert^. 86 
Hun 382—^In re Valentine's Estate, 
204 N.T.S. 284, 122 Misc. 486. 
S.C.^<Jopeland v. Chkig, 8 S.B.2d 
868, 198 S,*C. 484. ^ 

Vt—^Phillips V. Pkstridge, 179 A. 

157, 107 Vt 267. ,99 .A.L.R. 1074. 
28 C.J. p 659 note 85. 

m 


28. U.S.—^Hogle V. Commissioner of 
Internal Revenue, C.C.A., 132 P. 
2d 66, 75, citing Corpus Juris. 

Ind.—Warner v. Kelser, 177 H.B. 369, 
93 Ind.App. 547. 

N.T.—Matter of Cohn, 176 N.T.S. 

225, 187 App.Div. 392. 

Wyo.—^Moore v. Van Tassell, 126 P. 
2d 9. 

23. U.S.—Smith V. Commissioner of 
Internal Revenue, C.aA., 59 P.2d 
583. 

24. Mo.—Fell v. First Nat Bank, 
App., 269 S.W. 936. 

25. U.S.—Smith V. Commissioner of 
Internal Revenue, C.C.A-, 59 F.2d 
633. 

Cal.—^Lynch v. Lynch, 12 P.2d 741, 
124 CaLApp. 454. 

^y.—^xork's Ancilla^ Adm'r^ v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
583. 

Masa—Pall River Nat Bank v. Estes, 
181 N.E. 242, 279 Mass. 880. 

N.T.—^In re King's Estate, 244 N.T.S. 
228, 230 App.Div. 160—In re Valen¬ 
tine's Estate, 204 N.T.S. 284, 122 
Misc. 486. 

Pa—In re Chappie's Estate, 2 A.2d 
719, 332 Pa 168, 121 A.L.R. 422. 
Va—Payne v. Tobacco Trading Cor¬ 
poration, 18 S.E.2d 281, 179 Va 
166. 

26. U.S.—^Bingham v. White, D,C. 
Mass,, 31 P.2d 674. 

27. Conn. — Hartford - Connecticut 
Trust Co. V. Slater, 159 A. 578, 114 
Conn. 603.' 

28. Conn. — , Hartford - Coim^cticut 
Tru^ qp. Slater, supra 

,89. .U;S.r—Smith v. Commissioner of 
.G.C.A., €9 F.2d 

533, 
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bsyond his legal control. Reservation of the Interest on 
the debt does not affect the validity of a gift of the 
prfncfpal. 

A debt due from the donee to the donor may be 
forgiven as a gift, and when the transaction is com¬ 
plete the debt is extinguished,^® and a subsequent 
promise by the debtor to pay the debt is not en¬ 
forceable for want of consideration.^! As in the 
case of other gifts the intention of the donor to 
forgive a debt must be fully executed,32 unless such 
intention is frustrated by mistake or accident.33 A 
mere promise by an obligee or payee to forgive a 
debt, the promisor being under no legal obligation 
to do so, is but an executory gi^t, and as long as the 
transaction remains executory, and the promisor re¬ 
tains the evidences of indebtedness, the gift is not a 
perfected one and no equity passes to the promisee 
thereby.34 An agreement that a debt or legal obli¬ 
gation contemporaneously incurred shall be extin¬ 
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guished by the death of the creditor or obligee does 
not constitute a gift, but rather a valid contractual 
obligation.35 

The cancellation and surrender of the evidence 
of the indebtedness to the donee is a sufficient in¬ 
dication of the forgiveness thereof.3® Thus the 
voluntary surrender of a promissory note by the 
payee to the maker will operate as a gift and extin¬ 
guishment of the debt,^^ and in such case it is not 
necessary to the validity of the gift that the note 
should be indorsed by the payee.38 There may be a 
valid gift of a note without conveyance of the secur¬ 
ity therefor,32 and the fact that the payee making a 
gift of a note to the maker might have created an 
agency to clear the maker^s title to land conveyed by 
a trust deed securing the note is immaterial as re¬ 
gards the right of the payee^s administrator to en¬ 
force the note.-*® The recording of a release of a 


so. Pla.—Roe v. Roe, 124 So. 734, 
98 Pla. 840. 

Ga.—iCroxton v. Barrow, 194 S.E. 24, 
67 Ga.App. 1. 

Ind.—^Michael v. Holland, App., 40 N. 
B.2a 362. 

Ky.—Ratliff v. Ratliff, 141 S.W.2d 
666 , 283 Ky. 418—Beirs Ex'r v. 
Lawrence. 114 S.W.2d 617, 272 Ky. 
439. 

Pa.—-Schwarz v. City of Philadelphia, 
12 A.2d 294, 387 Pa. 600, reverslnsr 
4 A.2d 573, 134 Pa.Super, 644. 

Wls.—In re Dohm's Estate, 206 N.W. 
877, 878, 188 Wis. 626, citing Oor- 
pns OTnxlii. 

Wyo.r-Dem v. Hitshew, 9 P.2d 467, 
468, 44 Wyo. 190, citing Ooxpiis Jiu 
Els. 

28 C.J. p 666 note 79. 

Bffeot of mistake 
Statutory provision to effect that 
cancellation made under a mistake is 
inoperative is applicable to the can¬ 
cellation of a note because of a mu¬ 
tual mistake of law.—Fitzgerald y. 
Nelsoru 79 P.2d e84, 169 Or. 264. 

monthly rant radnotions 

Ill.—Levy V. Greenberg, 261 HLApp. 


Debt dna donor’s brother 
Execution of deed, providing for 
grantee’s payment of. stated suih, (Evi¬ 
denced by note, to grantor’s brother 
one year after grantor’s death, and 
grantee’s execution of such note, cre¬ 
ated obligation in prsesentl to. such 
broth'ef, being tantamount tp ‘Wit¬ 
ten assignment of part of porchai^ 
price to him and conclusive evidence 
of such intention of ^hrantor,. 
could not be subject of gift by.gran- 
tqr to grantee;, and such .ohUgatjb^ 
i^ not wlthJn purview of statute re- 
to jpifts ,pf goods or, battels. 

Giles. Tex.ClY.APl^. 94 S. 
error dismissed. . ^, 


81. Mass.—^Hale v. Rice, 124 Mass. 
292. 

32. Ga.—Taylor v. Taylor, 165 S.B. 

858, 45 Qa.App. 736. 

Ind.—Michael v. Holland, App., 40 
K.E.2d 362. 

Mass.—^Millett v. Temple, 182 N.B. 
921, 923, 280 Mass. 643, 34 A.L.R. 
378, citing Corpus Juris. 

Mich.—^In re Bliss’ Estate. 268 N.W. 

783, 276 Mich. 689. 

N.T.—-In re Green’s Estate, 288 N.Y. 

S. 249, 247 App.I)iv. 540. 

Tex—Peterson y. Weiner, Civ.App., 
71 S.W.2d 644, error refused. 

Wash,—Tucker v. Brown, 92 P.2d 221, 
199 Wash. 320. 

Wis.—Walter v. Wyfc 274 N.W. 162, 
226 Wls. 810. 

28 C.J. p 667 note 81. 

droumstanoas and desires of par¬ 
ties must be examined, where parts 
of agreement to make gift of mort¬ 
gage debt were contradictory.—Col¬ 
lins V, Central Trust Co, of Roches¬ 
ter, 231 N.T.S. 261, 133 Misc. 93. 

83. Pa.—Gctrmaif v. Garman, 41 Pa. 
Co. 282. 

34. Ky.—^Zanone v. Tashgian, 21 S. 

W.2d 825, 231 Ky. 464. 

28 C.J. p 667 note 88. 

Gift of balance due at death 
Payee of note who retained it and 
collected monthly phymehts thereon 
could not make a gift of the balance 
due at his dekth without making a 
wIlL—^Peterson v. Weiner, Tex.Civ. 
App., 7l S.W.2d '644, error refused. 

36.* Ky.—^Milligan v. Gwlnn’s Adm’r, 
163 S.W.2d 31. 291 Ky. 21. 

36. Cal.—Eckstrpm v. ii^rooks, 2 P.2d 
207, 208, 1X6 Ca|,App. 727, citing 

' Corpus JtLTix 

Fla.—^Roe v. Roe, 124 ^o. 784, 98 Fla. 

.^ 1 . ■' uc* ■ 

(Ja.—Croxton. v. 'BarroW' 194 S.E. 24, 
|7 ;Ga.APP. , w, 

Co.'of 

. 


Rochester, 231 N.T.S. 261, 133 Misc. 
93. 

Wyo.—^Dem v. Hitshew, 9 P.2d 467, 
44 Wyo. 190. 

28 C.J. p 667 note 84. 

37. Cal.—^Eckstrom v. Brooks, 2 P. 
2d 207, 208, 116 CaLApp. 727, cit¬ 
ing Corpus Juris. 

Fla.—Roe v. Roe. 124 So. 734, 98 Pla. 
840. 

Ill.—^Brown v. Hamsmith, 247 HI.App. 
368. 

28 C.J. p 667 note 86. 
delivery to attorney 

Where donor canceled note and in¬ 
closed it in letter to attorney which 
authorized attorney to release mort¬ 
gage securing note, and which was 
received by attorney before donor’s 
death by suicide, “delivery” of can¬ 
celed mortgage note was completed 
when attorney received the letter, and 
“gift inter vivos” was effective, ac¬ 
ceptance by donee who did not know 
of the gift until after donor’s death, 
being presumed dn view of beneficial 
nature of gift.—Pikevllle Nat Bank 
& Trust Co. V. Shirley, 186 S.W.2d 
426, 281 Ky. 160. 126 AL.R. 919. 
Subsequent foredosure 
That mortgagee gave mortgagor 
notes and mortgages as gift did not 
entitle mortgagor to foreclose mort¬ 
gages, where notes were secured by 
mortgages on another’s property and 
mortgagor was principal debtor.— 
Dem y. Hitshew, 9 P.2d 467, 44 Wyo. 
190. 

88 . CaL—^Eckstrom v. Brooks, 2 P. 
2d 207, 208, 115 Cal.App. 727. cit¬ 
ing Corpus Juris. 

Ill-—Brown V. Hamsmith, 247 HI.App. 
358. 

Mass.—^Hale v. Rice, 124 Mass. 292. 

39. Cal.—^Eckstrom v. Brooks, 2 P. 
2d 207, 116 CallApp. 727. 

db. CsX-—Eckstrbm v. Brooks, ^ supra. 
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mortgage is not essential to a completed gift where 
there is a delivery of the note and mortgage with 
donative intent.^ ^ Where a confidential relationship 
exists between the maker and the payee, however, a 
delivery of the note by the payee to the maker is con¬ 
structively fraudulent.'*^ 

The destruction by the donor of the evidence of 
indebtedness with the intention to make a gift to 
the debtor is a sufficient forgiveness of the debt.*5 

The indorsement of payments on a written obliga¬ 
tion made by the obligee with intent to make a gift 
of so much of the debt constitutes a valid gift, no 
technical delivery of the subject matter of the gift 
being possible in such case.^^ 

The delivery of a receipt acknowledging payment 
is sufficient evidence of forgiveness,and this is 
true even though the debt is evidenced by a special¬ 
ty and the receipt is not under seal.**® The balanc¬ 
ing of the donor’s books of account, when accom¬ 
panied by the delivery of a receipt for the amount 
due, is sufficient to constitute a gift of the debt; 
but the balancing of the books alone is not suffi¬ 
cient, since in that case there is no delivery to com¬ 
plete the gift.^*^ 


I A gift of a debt due by parol can be made only 
^ by the creditor’s execution of a release in writing, 
or the performance of some act by which the debt 
is placed beyond his legal control.**® 

After payment in part Although part pa3nnent 
of a debt cannot constitute an accord and satisfac¬ 
tion, see Accord and Satisfaction § 26, a gift may 
be made of the balance after payment of part.^® 

Reservation of the right to interest on the debt 
does not affect the validity of a gift of the princi¬ 
pal.^® 

§ 48. Deposits in Bank 

Deposfts fn a bank may be the subject of a valid gift 
Inter vivos, the requisites thereof being a present Inten¬ 
tion to give, full completion and execution of the gift by 
the donor, and acceptance by the donee. 

Deposits in a bank may be the subject of a valid 
gift inter vivos,®! and where such a gift is made the 
donee is entitled to the amount represented by the 
deposit.®^ In order to constitute such a gift, there 
must be a present intention to give,®® full comple¬ 
tion and execution of the gift by the donor,®^ deliv- 


41, Kan.—^Lyman v. QoU, 207 P. 817, 
111 Kan. 530. 

N.T.—Collins v. Central Trust Co. of 
Kochester. 231 IT.T.S. 261, 133 Mlsc. 
93. 

4fi. Cal.—Burdick v. Wlttlch, 116 P. 
2d 90, 46 Cal.App.2d 456, 

48. Pla.—Roe v. Roe, 124 So. 784, 
88 Fla. 840. 

Ga.—Croxton v. Barrow, 194 S.E, 24, 
67 Ga.App. 1. 

Tenn.—^Henson v. Henson, 268 S.W. 
378, 881, 161 Tenn. 187, 37 ALi.R. 
1131, citing' Coxptut Juris. 

28 C.J. p 667 note 90. 

44b Mich.—Green v. Langdon, 28 
Mich. 221. 

28 C.J, p 667 note 87. 

4B. Ga.—Croxton v. Barrow, 194 S,B. 
24, 67 Ga.App. 1. 

Wyo.—^In re King's Estate, 57 P.2d 
676, 679, 49 Wyo. 463, citing Cor¬ 
pus Juris. 

28 C.J. p 667 note 88. 

Seoelpt for larger sum than received 
Creditor's acceptance of smaller 
amount than due on debt and giving 
receipt In full constitutes valid gift 
of remainder due. 

Fla.—^Roe V. Roe, 124 So. 734, 98 Pla. 
840. 

Pa.—Schwarz v. City of Philadelphia, 
12 A2d 294, 337 Pa. 600, reversing 
4 A.2d 673; 134 PaSuper. 644. 

Wls.—In re Bohm's Estate, 206 N.W. 

•877, 878*, 1^ Wis. 626, citing Oor- 
/ pus, Juris. 

25^. p 667 note 88 [a]. 

"***• 


Ga—Croxton v. Barrow, 194 S.E. 24, 
67 GaApp. 1. 

47. N.T.—Gray v. Barton, 65 N.T. 68, 
14 Am,R. 181. 

Ill.—Berry v. Berry, 238 Ill.App. 
507, 610, citing Corpus Juris. 
Ind.—Michael v. Holland, App., 40 N. 
E.2d 362. 

Wash.—Tucker v. Brown, 92 P.2d 221, 
199 Wash. 820. 

28 C.J. p 668 note 91. 

49. Fla—Roe v. Roe, 124 So. 734, 
98 Fla 840. 

Ga—Croxton v. Barrow, 194 S.E. 24, 
67 GaApp. L 

6 a Fla—Roe v. Roe, 124 So. 784, 
98 Fla 840. . 

61. Pa—Rles V. Ries' Estate, 186 A. 
288, 822 Pa 211. 

Va—^Knight v. Mears, 169 8.E. 119. 

166 Va 676. 

28 C.J.' p 665 note 60. 

Gift of bank deposit as between hus¬ 
band and wife see the C.J.S. title 
Husband and Wife § 162, also SO 
C.J. p 701 note 14-p 702 note 27. 
Who may make 

Administratrix who was sole heir 
of husband’s estate In possession of 
bank account belonging to the estate 
against which there were no debts 
was entitled to make valid gift of 
bank account.—In re Antkowskls' Es¬ 
tates, 3 N.B.2d 182, 286 IlLApp. 184. 

58. Mass.—^Heurrington v. Bonlln, 46 
N.E.2d 968, 812 Mass. 677. 

63. Gte.—Clark v. Bridges, IS’e S.E. 
444, 163 Ga. 642, answer to certified 

830 


questions conformed to 136 S.E. 
825, 36 Ga.App. 377. 

Ky.—^Preston v. Preston's Adm'x, 53 
S.W.2d 957, 245 Ky. 662—Turpin's 
' Adm'r v. Stringer, 14 S.W.2d 189, 
228 Ky. 32. 

N.C.—^Redmond v. Farthing, 9 S.B.2d 
405, 217 N.C. 678—^Nannie v. Pol¬ 
lard, 171 S.E. 341, 205 N.C. 362. 
Ohio.—Sardone v. Dayton Building 
& Savings Association, 28 Ohio N. 
PmN.S., 340. 

Okl.—Cook V. First Nat Bank, 291 
P. 43, 145 Okl. 6. 

Utah.—^Helper State Bank v. Crus, 
81 P.2d 369, 96 Utah 320—Chris¬ 
tensen V. Ogden State Bank, 286 P. 
638, 76 Utah 478. 

Ittstrumeat held tnguffioieat to create 
gilt 

—^Ladman v. Farmers A Mer¬ 
chants Bank of Milligan, 265 N.W. 
262, 130 Neb. 460. 

54. Ga.—Clark v. Bridges, 136 S.E. 
444, 163 Ga. 642, answer to certified 
questions conformed to 136 S.E. 
826. 36 Ga.App. 377. 

Ky-—Preston v. Preston's Adm'x, 53 
S.W,2d 967, 246 Ky. 552—Turpin's 
Adm'r v. Stringer, 14 S.W.2d 189, 
228 Ky. 32. ' 

OkL—Cook V. First Nat Bank, 291 
P. 48, 146 Okl. 6. 

Or.—^Miller v. Medford Nat Bank, 
237 P. 861, 116 Or. 366. 

Fa.—^Balr v. Snyder County State 
Bank. 171 A. 274. 814 Pa. 86— 
WaJtman v. Germantown Trust Co., 
92 PaSuper. 480—Solomon v,* Na¬ 
tional Bank, 87 Pittsb.Leg.J. 142. 
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ery,®® and acceptance of the gift by the donee;®® 
but the delivery may be constructive,®7 and the ac¬ 
ceptance presumed.®® To make a valid gift it is not 
necessary to go through the form of withdrawing 
and redepositing the fund by check.®® The inten¬ 
tion of the depositor is controlling;®® and it has been 
held that if the intent is to confer on the donee a 
present right to draw on the fund, either without 
limitation or for and to the extent of described pur¬ 
poses, the transfer is valid.®! The donor must in¬ 
tend that the title shall pass to the donee during the 
lifetime of the donor,®2 but there may be a valid 
present gift even though the money deposited in 
the bank is not payable to the donee until after the 
death of the donor.®® There is no valid gift, how¬ 
ever, where the donor retains dominion over the 
money in his account,®^ although it has been held 
that the gift is not rendered invalid by the retention 
of life benefits for the donor®® even if the reserva¬ 
tion is such that it may exhaust the entire fund,®® 


§ 48 

or by reservation by the donor of the right to re¬ 
ceive the interest on the deposit.®^ The title of the 
donee, even though subject to be substantially de¬ 
feated by the exercise of a power retained by the 
donor to dispose of the fund at will, is a vested in¬ 
terest.®® A deposit in the name of the alleged donor 
as trustee which did not disclose the nature of the 
trust or the names of the beneficiaries does not con¬ 
stitute a gift where the depositor reserved and ex¬ 
ercised the right to draw against the deposit.®® 
The transfer of a savings account is not subject to 
the rule governing checks drawn on commercial ac¬ 
counts which requires such checks to be presented 
to the bank before the maker’s death.^® The mere 
form of the bank account will not be regarded as 
sufficiently establishing the intent of the person 
opening it to give to another a joint interest in, or 
ownership of, the deposit.^! A statute providing 
that no gift shall be valid unless actual possession 


Tenn.—^Ferry v. Bryant, 93 S.W.2d 
344, 19 Tenn.App. 612. 

Ferformanoo of acts indloatiiur ^ 
tont 

A bank depositor, in order to make 
valid g'ift of saving’s deposit account, 
must have performed some act or 
acts which indicated intention to pass 
title during his lifetime.—^Helper 
State Bank v. Orus, 81 P.2d 869, 95 
Utah 320. 

Test unaireoted by nature of attack 
thereon 

Test of completeness of gift of 
bank deposit is same, whether at¬ 
tacked by widow or executors of don¬ 
or’s estate.—Sturgis v. Citizens’ Nat 
Bank of Pocomoke City, 187 A. 378, 
152 Md. 654. 

55- N.G.—Redmond v. Farthing, 9 S. 
B.2d 406, 217 N.C. 678—Nannie v. 
Pollard, 171 S.B. 841, 206 N.C. 862. 
N.D.—^Reel v. Hansboro State Bank, 
201 N.W. 861, 62 N.D. 182. 

Pa.—^Waltman v. Germantown Trust 
Co., 92 Pa.Super. 480. 

K^d. InsuiBLcient delivery 
Where letter directing bank to 
transfer savings account to donor’s 
sister and inclosing passbook, which 
was indorsed over to the sister, was 
mailed by donor prior to his death 
by suicide but was not received by 
bank until after death, title to the 
account did not pass by gift inter 
vivos; necessary element of delivery 
being absent—^Pikeville Nat. Ba,nk & 
Trust Co. V. Shirley, 185 S.W.2d 426, 
281 Ky. 160, 126 A.D.R. $19. 

Vndnalifled delivery of savings 
bank book from owner to another 
with intent to maJce gift of savings 
account is necessary to validate such 
gift.—^In.re .Penison’s Bstate, 284 N. 
T.S, 705, 16'? Misc. 886. 


56. Ga.—Clark v. Bridges. 136 S.B. 
444, 163 Ga. 542, answer to certified 
Questions conformed to 136 S.E. 
825, 36 Qa.App. 377. 

Ky.—Preston v. Preston’s Adm’x, 53 
S.W.2d 957, 246 Ky. 662—Turpin’s 
Adm’r V. Stringer. 14 S.W.2d 189, 
228 Ky. 32. 

AoQnisltlon of dominion and control 
To constitute *‘gift” of savings ac¬ 
count, donee must acquire dominion 
and control other than right to draw 
checks thereon.—^Daly v. Pacific Sav¬ 
ings & lioan Ass’n, 282 P. 60, 154 
Wash. 249. 

57- Ga.—Clark v. Bridges, 136 S.E. 
444, 168 Ga. 542, answer to certi¬ 
fied questions conformed to 136 
S.E. 825, 36 Ga.App. 877. 

58; Ga.—Clark v. Bridges, supra. 

69. Md.—Sturgis v. Citizens' Nat 
Bank of Pocomoke City, 137 A. 878, 
162 Md. 654. 

80l Ariz.—^McNabb v. Fisher, 299 P. 
679, 88 Ariz. 288. 

Wis.—^Marshall & Ilsley Bank v. 
Voigt. 262 N.W. 365, 214 Wis. 27. 

61. N.H.—^Burns v. Nolette, 144 A. 
848, 83 N.H. 489, 67 ALuR. 1071. 

62. Utah.—^Helper State Bank v. 
Crus, 81 P.2d 859, 95 Utah 320— 
Helper State Bank v. Crus, 61 P.2d^ 
818, 90 Utah 207—Christensen v. 
Ogden State Bank, 286 P. 688, 75 
Utah'478. 

28 C.J. p 648 note 52 [d]. 

63. Mass.—Gk>ldston v. Randolph, 
199 N.H. 896, 293 Mass. 263, 103 
AL.R. 1117. 

Mich.—Ford v. Ford, 269 N.W. 138, 
270 Mich. 487. 

64:. U.S.—^Bschen v. Steers, C.C.A 
Mo., 10 F.2d 789. 

CaL—Jones v. Bank of San Jose, 266 
F. 247, 82 CaLApp. 696. 
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Ga.—Clark v. Bridges, 136 S.BI 444, 
163 Ga. 542, answer to certified 
questions conformed to 136 S.E. 
825, 36 Ga.App. 377. 

Ill.—liindner & Boyden Bank v. War- 
drop, 18 N.E.2d 897, 370 III. 310, 
affirming 10 N.B.2d 144, 291 Ill.App. 
454. 

Ind.<^-Cunningham v. Teague, 11 N.B. 

2d 626, 105 Ind.App. 46. 

Ky.—^Preston v. Preston’s Adm’x, 
53 S.W.2d 957, 246 Ky. 662—^Tur¬ 
pin’s Adm'r v. Stringer, 14 S.W.2d 
189, 228 Ky. 32. 

Me.—Rose V. Osborne, 180 A 315, 
183 Me. ’497. 

Mich.—Rasey v. Currey’s Estate, 261 
N.W. 784, 266 Mich. 697. 

N.T.—^McDermott v. Bennett, 5 N.T. 
S.2d 4, 253 App.Dlv. 580, affirmed 
17 N.E2d 448, 279 N.T. 579. 

N.C.—^Redmond v. Farthing, 9 S.B. 
2d 406, 217 N.C. 678—Nannie v. Pol¬ 
lard, 171 S.B. 341, 206 N.C. 362. 
Pa.—^In re Eshenbaugh’s Estate, 174 
A 809, 114 Pa^Super. 341—Waltman 

V. Germantown Trust Co., 92 Pa. 
Super. 480. 

65. N.H.—^Burns v. Nolette, 144 A 
848, 83 N.H. 489, 67 A.L.R. 1071. 

66 . N.H—^Burns v. Nolette, supra. 

67. Mich.—^Pord v. Ford, 269 N.W. 
138, 270 Mich. 487. 

68 . N.H—Burns v. Nolette, 144 A 
848, 83 N.H 489, 67 AHR. 1071. 

68 . Ark.—^Peters v. Goodwin, 76 S. 

W. 2d 980, 190 Ark. 24. 

Deposit in name of donor In trust for 
donee see Infra $49. 

7a Cal.—White v. Bank of America 
Nat. Trust & Savings Asa’n, 128 
P.2d 600, 63 CaLApp.2d 831. 

71- IlL—Bolton V. Bolton, 138 N.B. 
168, 306 Ill. 473. 
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shall have come to the donee does not apply to such 
incorporeal property as a bank deposit.^® 

§ 49. - Deposit in Name of, or in Trust 

for. Donee 

A valid gift of a bank deposit may be effected by 
depositing money In the name of the donee or In the 
name of the donor in trust for the donee, but In order 
to perfect such a gift the donor must have intended a 
gift and must have completed it by delivery of the pass 
book or by performing some other act divesting himself 
of dominion and control over the fund deposited. 

There is a valid gift inter vivos of the deposit 
where the donor deposits money in the name of the 
donee and delivers to him, or to a third person for 
him, a pass book or certificate of deposit evidenc¬ 
ing the deposit,*^3 or. gives the bank written au¬ 
thority to pay out the deposit on the order of the 
donee,or where he, by an express declaration of 
trust, constitutes himself a trustee of the donee 
with respect to such fund,75 or where the money is 
deposited in the donee’s account and the donee 
checks it out.*^® 

The mere fact of the deposit of money in the 


name of a third person without the delivery of the 
pass book, or other evidence of intention to make a 
gift, however, will not constitute a valid gift inter 
vivos,77 since this may have been done for any one 
of a number of reasons, each without donative pur- 
pose.78 It has been held, however, that a deposit 
of one’s own money to the credit of another may be 
prima facie evidence of an intention to make a 
gift.79 In order to perfect such a gift, it must ap¬ 
pear, not only that the depositor intended a gift,80 
but also that he executed his intention and complet¬ 
ed the gift^i by delivery,82 or by some act or acts,83 
divesting the donor of all dominion and control over 
the fund represented.®^ Furthermore, the gift does 
not become a completed transaction until it has been 
communicated to the donee, or some one acting in 
trust for him and for his benefit,85 and accepted by 
him.83 It has been held, however, that, where the 
donor has done all in his power to complete the gift, 
and dies without revoking it, the gift may be upheld 
after his death although not accepted.87 The mere 
fact that the donee agrees to pay the interest on 
the fund to the donor will not invalidate the gift.®® 


Va. Tex.—Weems v. First Nat. Bank, 
Civ.App., 234 S.W, 931. 

73. Ky.—^Trevathan’s Ex'r v. Dees' 
Bx'rs, 298 S.W. 976, 221 Ky. 396. 

28 C.J. p 662 note 23. 

Delivery of certificate of deposit as 
oonstitutlngr gift generally see in¬ 
fra I 52. 

Mw Ark.—Wilson v, Edwards, 94 S. 
W. 927, 79 Ark. 69. 

76. Ky.—Collins v. Collins' Adm'r, 
45 S.W.2d 811, 242 Ky. 5. 

28 C.J. p 662 note 25. 

76. Pa.—Weber v. Kline, 141 A. 721, 
298 Pa. 85. 

S.C.—Ott V. Ott, 188 S.E. 789, 182 
S.C. 135. 

77. Ky.—Weisenberger v. Corcoran, 
’ .121 S.W.2d 712, 275 Ky. 322—Pe- 

ters' Adm'r v. Peters, 6 S.W.2d 499, 
224 Ky. 493, 69 A.L.R. 969. 
]^d.^Pomerantz v. Pomerant^ 19 A. 

fSdt 718, 179 Md. 436. 

Hassj—Robertson v. Parker, 191 N. 
645, 287 Mass. 351. 

V. Backus, 276 N.W. 
564, 282 Mioh. 593, motion denied 
,/.266tNW. 756, 282 Mich. 701, cer- 
denied 59 S.Ct. 147, 305 
tJ.S- 644, 83 L.Ed. 416, rehearing 
^ denied :59 S.t^t. 248, 305 U.S. 674, 
88 t..Bd. 4^1 

Mfss.-^mith V. 'Taylor, 184 So. 423, 
183 Miss. 642. 

br.^i>T^Fema^/V| 11® A. 228, 

■80 NHi 75. . i / it, 

NT.T.—-In re Bates^.,Ssta^te^,.21 N.T.S. 
2d 306, affirmed Inr re Bates' Will, 
20 N.Y.S.2d 1012/ 259‘Ai>P.Div. 968, 
reargument denied'In'i^e Sldteef Es¬ 


tate, 21 N.T.S.2d 898, 259 App.Div. 
986. 

Ohio.—-Meyer v. Bigler, 27 Ohio N.P., 
N.S., 376. 

Tex—Benavides v. Daredo Nat. Bank, 
Civ.App.. 91 S.W.2d 372. 

Wls.—^In re Krause's Estate, 4 N.W. 

2d 122, 241 Wis. 41. 

28 C.X p 662 note 26. 

78. Ohio.—^Meyer v. Bigler, 27 Ohio 
N.P.,N.S.. 375. 

28 C.J. p 663 note 27. 

79. Ky.—Collins v. Collins' Adm'r, 
45 S.W.2d 811, 242 Ky. 5. 

28 C.J. p 663 note 28. 

Facts held to show gift 
N.J.—^Bankers' Trust Co. v. Bank of 
Rockville Center Trust Co., 168 A. 
733, 114 N.J.Eq. 391, 89 A.D.R. 697, 
reversing 159 A. 505, 110 N.J.Eq. 
203. 

Pa.—Kelly v. Hupllts. 167 A. 704, 103 
PxSuper. 430. 

Deposit in name of another as agent 
for donee 

Where deceased's mother ordered 
deposit of insurance money in son's 
name as granddaughter's agent to ef¬ 
fectuate gift to granddaughter, title 
was held to vest in donee.—Gibson 
V. Hearn, 118 So. 766, 164 Li’a. 65. 

80. Ky.—-Weisenberger v. Corcoran, 
121 S.W.2d 712; 276 Ky. 822—Pres¬ 
ton V. Preston's Adm% S3 S.W.2d 
957, 245 Ky. 552. 

28 C.J. p 663 note' 29. 

81. Ky.—Weisenberger v. Corcoran, 
121 S.W.2d 712, 276 Ky. 822—Pres¬ 
ton V, Preston's AdmX 6® S.W. 2d 
957, 245 Ky. 662. 

28 C.J. p 663 note 30. 
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88. Tex.—^Benavides v. Daredo Nat 
Bank, Civ.App., 91 S.W.2d 372. 

28 C.J. p 663 note 31. 

83. Conn.—Candee v. Connecticut 
Sav. Bank, 71 A. 551, 81 Conn. 372, 
22 L.R.A.,N.S., 668. 

8di Ky.—^Weisenberger v. Corcoran, 
121 S.W.2d 712, 276 Ky. 322—Pres¬ 
ton V. Preston's Adm'x, 53 S.W. 2d 
967. 246 Ky, 652—Collins v. Col¬ 
lins' Adm'r, 46 S.W.2d 811, 242 Ky, 
5—Peters' Adm'r v. Peters, 6 S. 
W.2d 499, 224 Ky. 493, 69 A.L.R. 
969. 

Miss.—Smith v. Taylor, 184 So. 423, 
183 Miss. 542. 

Ohio.—^Meyer v. Bigler, 27 Ohio N.P., 
N.S., 376. 

S.a—Ott V. Ott, 188 S.E. 789, 182 
S.C. 136. • 

28 C.J. p 663 note 33. 

85. Ky.—Collins v. Collins' Adm'r, 
46 S.W.2d 811, 242 Ky. 5—Peters' 
Adm'r V. Peters, 6 S.W.2d 499, 224 
Ky. 493, 59 A.D.R. 969. 

Masa—Supple v. Suffolk Sav. Bank, 
84 N.E. 432, 198 Mass. 398, 126 Am. 
S.R. 451. 

8& Ky.—^Peters' Adm'r v. Peters, 6 
S.W.2d 499, 224 Ky. 493, 59 A.U 
R. 969. 

Tex—-Benavides v. Laredo Nat Bank, 
Civ.App., 91 S.W.2d 872. 

28 C.J. p 668 note 35. 

87. Mass.-^cott v. Berkshire .boun¬ 
ty Sav. Bank, 2 N.E. 926, 140 Mass* 
157. , ,, 

Vt—^Howard v. Windham Gowty 
Sav. Bank, 4.0 Vt 59^7v • - 

Cal.—Mei^cantile" Trust Go. *v. 
Reay, 274 P»''401, 96 Cs^Appi 568; f 
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A mere deposit made by the depositor in his own 
name as trustee for another is insufficient to con¬ 
stitute a gift of the deposit inter vivos where the 
depositor exercised complete control during his 
life but the depositor’s intention to make an abso¬ 
lute gift may be shown,and a deposit in trust for 
another becomes an absolute gift by the depositor’s 
unequivocal overt act evidencing his intention to 
complete the gift^i Furthermore, it is held in some 
jurisdictions that the gift becomes complete by the 
death of the depositor without having withdrawn 
the whole fund,®2 |)ut if the beneficiary predeceases 
the depositor, the former has no estate in the fund, 
which passes to his personal representatives on his 
death.^3 Although mere delivery of the bank book 
to the donee does not transfer full control to him 
because he could not make withdrawals without the 
signature of the donor, that concerns the bank alone 
and does not prevent such delivery operating as a 
present gift as between donor and donee.^^ The 
right of the donee to claim a gift of the bank ac¬ 
count is not waived by placing the bank book in a 
safety deposit box to which both he and one named 
with him as co-executor in the will of the deceased 
donor had access.^® 

Necessity of delivery of pass hook. Where a de¬ 
posit is claimed as a gift, a delivery of the pass 
book is ordinarily held necessary as evidence of the 
delivery of the subject matter of the gift®® There 


may be, hovvever, a valid gift of the money on de¬ 
posit in a savings bank in the donor’s name, al¬ 
though the donor retains possession of the deposit 
book,® 7 as where the money is delivered to a trus¬ 
tee in trust for the beneficiary,®® or where the de¬ 
posit is made in the name of the depositor as trus¬ 
tee for the intended donee.®® Likewise when the 
deposit is in the name of the donee, the possession 
of the pass book is not vital as an element in the 
transaction, and may be explained.^ Where a com¬ 
pletely executed gift of the money deposited is 
shown, it is immaterial that the deposit book has 
not been delivered to the donee, but remains in the 
possession of the donor.® 

§ 50. - Deposit in Names of Donor and 

Donee 

,A valid may be effected by depositing money to 
the credit of depositor and another payable to the order 
of either or the survivor of them with the Intention of 
making a gift, but the mere opening of a Joint account, 
or the mere purchase of a certificate of deposit payable 
to the order of the purchaser or another does not establish 
a gift. 

Where a person deposits money in a bank to the 
credit of himself and another, and payable to the 
order of either or the survivor of them, with the in¬ 
tention of making a gift, such deposit vests in the 
donee a joint interest with the depositor in the fitnd, 
and on the death of the depositor the survivor is 
entitled to the amount then on deposit.® The con- 


89. N.J,—Hickey v, Kahl, 19 A,2d 
33. 129 N.J.Ba. 233—Travers v. 
Reid, 182 A. 908, 119 N.J.Bq. 416*-^ 
Thatcher v. Trenton Trust Co„ 
Mercer Branch, 182 A. 912, 119 N. 
J.Eq. 408—In re Farrell’s Estate, 
159 A. 617, 110 N.XBq. 2eO--John- 
son V. Savinsrs Investment & Trust 
Co. of East Orange. 153 A. 382, 107 
N.J.Eq. 647. affirmed 160 A. 371, 110 
N.J.Eq. 466—In re Gates’ Estate. 
162 A. 374, 107 N.J.Eq. SlO—-In re 
Coyle’s Estate. 164 A. 744, 9 N.X 
MIsc. 158. 

RBU-r-Keily v. General Finance Co., 
16 Pa.Dist. & Co. 435. 

Whether deposit in name of 
' as trustee for another qr^iej?, 
trust see the C.J.S,/ttUe Trusts 
54. also 65 C.J, p 287 note ^0-p 
296 note 49. 

of bank to regard depositor as 
*‘'''^toistee 

' As respects gift, where bank de¬ 
posit'is tnad^ in depositor's nkme aS 
tttustee^ foip another, bank is not ^ ^ 
<il«iated to look on depositor' 
^stee’fei* benefit of named’pfersdit.^ 
^Bdulloy Vi' Charlestown Fiver*‘Cfepfte' 
llsm Batnki'm N.E. 

S^iposit in name of Pth^ 

' Where donee’s fatfie^r ^Oney, 

in bank in name of others alies^ty 

'38 0;j.S.--53 


as trustees to be held in trust for 
donee and delivered to her on death 
of her father, ^d father reserved 
right to use sucli funds as he needed 
during his lifetime and did on sev¬ 
eral occasions withdraw funds, there 
was no valid “gift inter vivos,” since 
there was no unconditional delivery 
to trustee for benefit of donee.—^Fer¬ 
ry V. Bryant, 93 S.W.2d 344, 19 Tenn. 
App. 612. 

90. NX—Hlokey v. Eahl. 19 A.2d 
38, 129 N.XBq. 238. 

91. N.T,—^In re Ro6so’s Estate, 262 

N.Y.S. 861, 146 MJIisc.. 746. ' ‘ - 

98. N.Y.—^In re Rosso’s Estate, 

! \ ^fa. ^‘ ' 

'i*e''Hiniesri'si Pa;Dist & Co. 

: ■ 

}9^ ' Pa.—In re, Collopy’s Estate, 83 
Pa.r)lst & Co, 169. . . . , 

9^ N.X—Hickey y. K ahl , 19^ A.2d 
^ 33, 129 N.X.Bd: ,283. 

96- N,J.rr-Hick6y v. Kahl, supra. 

t 

>98. M<L—Pon^ertmtz v. Pomerantz, 
i 19 AlSd 718, 179 Md. 436. 

.jiiass.—^Mulloy v. Charlestown Five 
' Qente 38V. Bank, 188 N.E. 608, 286 
1 Ma8s, 16l—^HeCaffriy v. North 
; ‘ ;Ad^ Bank, 138 N.E. 893, 244 

fppte 37.. 


97. Conn.—Candee v. Connecticut 
Sav. Bank, 71 A. 661, 81 Conn. 372, 
22 L.R.A..N.S.. 668. 

Mo.—^Tygard v. McComb, 54 Mo.App. 
85. 

28 C.J. p 663 note 38. 

98. Ind.—Goelz v. People’s * Sav. 
Bank, 67 N.E. 232, 31 Ind.App. 67. 

Utah.—Boyle v. DiA^dale, l44 P. 136, 
45 Utah 112, AnnJCte8;1927E 
28 OJ. p 663 note 89 j - ' 

99. Utah.—^Boyle v. Dinsdale, 143 P. 

136, 45 Utah 112, Ann.Cas.l917E 
363. • 

28 C.J. p 663 note 40. 

1. Ky.—dbllihs vi Collins’ Adm’r, 46 
811, 814, 242 Ky. 6, citing 
' ^ Jiixls. 

8. Cohn.—^Meriden Trust & Safe X>e- 
poslt Co. V. Miller, 90 A. 228, 88 
Conn. 167, Ann.Cas.l916D 917. 

28 C.J. p 664 note 41. 

3. Arlz.—^Phoenix Title & Trust Co. 
V. King, 121 P.2d 429, 432. 58 Ariz. 
477, quoting Ooipiu Jnxiz—^McNabb 
V. Fisher. 299 P. 679, 681, 38 Ariz. 
288, quoting €k>zpiis Jtizls. 

Cal.—^In re HArris’ Estate, 72 P.2d 
873, 9 Cal.2d 649, 

Conn.—Kennel v. Kennel, 21 A. 2d 
400. 

I Iowa.—^Taylor v. Grimes, 278 N,W, 
1 898, 223 Iowa 821. . , .j 
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trolling question always hinges on whether the own¬ 
er of the money intended to make a gift, or whether 
the account was entered in joint form for other 


purposes.^ The particular form of the deposit does 
not settle the matter.® The mere opening of a joint 
account, each having an equal right to draw,® or 


Mass.—Castle v. Wlffhtman, 20 N.B. 
2d 436, 303 Mass. 74—Coolidgre v. 
Brown, 190 N.E. 723, 286 Mass. 604 
—McKenna v. McKenna, 157 N.E. 
617, 260 Mass. 481—Chase v. Smith, 
153 N.E. 452, 257 Mcuss. 262. 

Minn.—^Dyste v. Famlers’ & Me¬ 
chanics* Sav. Bank of Minneapolis, 
229 N.W. 866, 179 Minn. 430. 

N.J.—Lester v. Guenther, 28 A.2d 777. 
N.M.—^Mengrer v. Otero County State 
Bank, 98 P.2d 834, 44 N.M. 82. 
N.T.—In re Gusrsrino's Estate, 291 N. 
T.S. 688, 160 Misc. 768, modified on 
other irrounds 2 N.T.S.2d 397, 253 
App.Div. 132, affirmed In re Gugr- 
Srino's Will, 18 N.B.2d 317, 279 N. 
T. 692—^In re Tarme*s Estate, 266 
N.T.S. 93, 148 Misc. 467, affirmed 
273 N.T.S. 403, 242 App.Div. 693— 
In re Lorch's Estate, 33 N.Y.S.2d 
167. 

N.D.—First Nat. Bank & Trust Co. 
of Fargo v. Green, 262 N.W. 696, 66 
N.D. 160. 

Ohio.—^Rhorbacker v. Citizens Bldg. 
Ass’n Co., 34 N.B.2d 761, 138 Ohio 
St. 273, 135 AL.R. 988. 

Pa.—^In re Cochrane*s Estate, 20 A2d 
306, 342 Pa 108, 136 AL.B. 1058— 
Mader v. Stemler, 179 A 719, 319 
Pa 374. 

K.I.—^Barnes v. Atwood, 170 A. 69. 
Vt—Connor v. Federal Deposit Ins. 

Corporation, 26 A2d 106. 

Wash.—Old Nat. Bank & Union Trust 
Co. v. Kendall, 126 P.2d. 603, 14 
Wash.2d 19. 

28 C.J. p 664 note 42. 

Written order that oheokittg ao- 
count be made “Joint” with brother 
for him to check on in case of sis¬ 
ter's death was held to be gift inter 
vivos.—^Pirst Nat. Bank v. Mullch, 
266 P. 1110, 83 Colo. 518. 

Oontraotoal right 

(1) Where one placed money In 
savings bank in name of herself and 
another, as between bank and Joint 
depositors right of either did not 
arise by virtue of gift either at time 
of deposit or at time of depositor’s 
death, but was right in form of chose 
in action against bank created by 
contract with bank.—^Battles v. Mill- 
bury Sav. Bank, 146 N.E. 66, 260 
Mass. 180. 

(2> Owner of bank account could 
change deposit to Joint account of 
herself and another which would op¬ 
erate as a present complete gift in 
Joint ownership, if she clearly intend¬ 
ed; duoh result. Such a trcmsfer by 
contract between bank, donor, and 
ddnee is not a gift of deposit as 
such, but a gift of an interest there¬ 
in. olreated by the’ contract;—Goldston 
V. Randolph, 199 N.E. 896, 293 MhSs. 
268. U03»A.L.R. 1117. 

Bank’s roles could not oi^ate to 


prevent depositor’s transfer of Joint 
tenancy interest in her savings ac¬ 
count to others by way of gift— 
White V. Bank of America Nat Trust 
& Savings Ass’n, 128 P.2d 600, 63 
Cal.App.2d 831. 

Gift held not void for improvidence 
NJ.—Chandler v. Hardgrove, 2 A2d 
661, 124 NJ.Ba. 616. 

Certificate of deposit 

Delivery by father to daughter of 
certificate of deposit payable to him¬ 
self or daughter, and acceptance 
thereof, constitutes gift of deposit. 
—^In re Kamrath’s Estate, 206 N.W. 
770. 114 Neb. 23.0. 

4b Ariz.—^Phoenix Title & Trust Co. 
V. King, 121 P.2d 429, 432, 58 Ariz. 
477, quoting Corpus Juris —McNabb 
V. Fisher, 299 P. 679, 681, 38 Ariz. 
288, Quoting CorpTLB Juris. 

Ill.—Lindner & Boyden Bank v. War- 
drop. 18 N.E.2d 897, 370 Ill. 310, 
afilrming 10 N.E.2d 144, 291 IlLApp. 
454. 

Mass.—Castle v. Wlghtman. 20 N.E. 
2d 436, 303 Mass. 74—Goldston v. 
Randolph, 199 N.E. 896, 298 Mass. 
263, 103 AL.R. 1117—McKenna v. 
McKenna, 167 N.E. 517, 260 Mass. 
481. 

Minn.—Dyste v. Farmers' & Mechan¬ 
ics* Sav. Bank of Minneapolis, 229 
N.W. 895, 179 Minn. 480. 

N.J.—^Reeves v. Reeves, 141 A 175, 
102 N.J.Eq. 436—Commercial Trust 
Co. of New Jersey v. White, 182 A 
761, 99 NJ.Eq. 119, affirmed 136 
A 916, 100 N.J.EQ. 661. 

N.M.—^Menger v. Otero County State 
Bank, 98 P.2d 834, 44 N.M. 82. 
N.Y.—McDermott v. Bennett, 6 N.Y.S. 
2d 4, 263 App.Div. 680, affirmed 17 
N.B.2d 448, 279 N.Y. 679—In re 
McCarthy’s Estate, 299 N.Y.S. 716, 
164 Misc. 719, affirmed In re Mc¬ 
Carthy's Wm, 6 N.Y.S.2d 166, 264 
App.Dlv. 827. 

Ohio.—Held V. Myers, 192 N.E. 640, 
48 Ohio App. 131. 

Pa.—^Romig v. Denkel, 192 A 667, 
326 Pa. 419. 

RX—^Mlllman v. Streeter, 19 A2d 
254, 66 H,L 341, reargument denied 
21 A2d 569—^People’s Sav. Bank in 
Providence v. Rynn, 190 A 440, 67 
R.L 411. 

28 C.J. p 664 note 43. 

5» Mass.—Bedirian v. Zorian, 191 N. 
E. 448, 287 Mass. 191—^McKenna 
V. McKenna, 167 N.E. 617, 260 Mass. 
481. 

Minn.—^Dyste v. Farmers' Sc Mechan¬ 
ics* Sav. Bank of Minneapolis, 229 
N.W. 865, 179 Minn. 430. 

N.J.—^Reeves v. Reeves, 141 A 175, 
102 N.J.Eq. 436—Commercial Trust 
Co. of New' Jersey v. White, 132 
A 761, 99 N.J.Eq. 119, affirmed 136 
A 916. 100 NJ.Eq. 661. j 
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N.M.—^Menger v. Otero County State 
Bank, 98 P.2d 834. 44 N.M. 82. 

RI,—^Millman v. Streeter, 19 A2d 
264, 66 RI. 341, reargument de¬ 
nied 21 A2d 659. 

"The form of the deposit becomes 
the determining factor only if there 
is no other evidence of the depositor's 
intent."—^New Hampshire Sav. Bank 
V. McMullen, 186 A 168, 160, 88 N. 
H. 123. 

6. Ariz.—^Phoenix Title & Trust Co. 
V. King, 121 P.2d 429, 432, 68 Ariz. 

477, Quoting Corpus Juris—^McNabb 
V. Fisher. 299 P. 679, 681, 38 Ariz. 
288, Quoting Corpus Juris. 

Ga.—Clark v. Bridges, 136 S.E. 444, 
455, 163 Ga. 542, citing Corpus Ju¬ 
ris, and answer to certified Ques¬ 
tions conformed to 136 S.E. 826, 
36 Ga.App. 877. 

Iowa.—Taylor v. Grimes, 278 N.W. 
898, 901, 223 Iowa 821, citing Cor¬ 
pus Juris. 

Me.—^McDonough v. Portland Sav. 
Bank, 1 A2d 768, 772, 136 Me. 71, 
Quoting Corpus Juris. . 

NR—^New Hampshire Sav, Bank v. 

McMullen, 186 A 168, 88 NR 123. 
N.J.—Reeves v. Reeves, 141 A 175, 
102 NJ.Eq. 436. 

N.M.—^Menger v. Otero County State 
Bank, 98 P.2d 834, 44 N.M. 82. 
N.Y.—Hurley v. Molloy, 21 N.Y.S.2d 
974, affirmed 25 N.Y.S.2d 782, 261 
App.Div. 813, reargument denied 27 
N.Y.S.2d 185, 261 App.Div. 942. 
Ohio.—Schmitt v. Schmitt, 177 NB. 

478, 89 Ohio App. 219. 

Pa.—^In re Gallagher's Estate, 167 A 
476, 109 Pa.Super. 304—In re 

Bletsch's Estate, 22 Pa.Dist & Co. 
600—^In re Disbro’s Estate, 16 Pa. 
Dlst. & Co. 166. 

Wash.—^Daly v. Pacific Savings & 
Loan Ass'n, 282 P. SO, 164 Wash, 
j 249—Wolfe V. Hoefke, 214 P. 1047, 

124 Wash. 495. 

Wis.—^Marshall & Dsley Bank v. 

Voigt, 262 N.W. 866, 214 Wis. 27. 
28 C.J. p 664 note 46. 

Addition of another name to bank 
book did not signify an intention to 
make a valid gift thereof.—^McDon¬ 
ough V. Portland Sav. Bank, 1 A2d 
768, 136 Me. 71. 

Statements as to interest of parties 
Statement by deceased and nephew 
as alleged donee of bank account in 
conformance to statute that each 
had bona fide Interest therein, and. 
that deposit was not for purpose of 
evading taxes and that deposit wue 
"payable to either or survivor" and 
adding alleged donee's name did 
create valid gift inter vivos^ 9taVr 
ute being for bank's benefil^ and pto- 
tenUon,. and not Intended as de^e^p 
I zhlnlng depositor's ownership of ac- 
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the mere purchase of time certificates of deposit 
payable to the order of the purchaser or another^ 
does not of itself establish a gift. Indeed, such a 
transaction might tend to show that a gift was not 
intended.8 There must be an intention to give,^ 
full completion and execution of the gift,^o deliv- 
ery,^^ and loss of dominion over the property giv- 
en.^^ Notice to the donee^^ and acceptance by 
himl4 are also generally deemed requisite, although 
specific notice to a donee is not necessary where de¬ 
livery of the book given to him was made to an 


§ 50 

agent for him,!® and acceptance may be presumed.!® 

The intention to make a present gift of a joint in¬ 
terest in such deposit may appear in the statement 
of the depositor,!*^ or it may be shown by his acts 
and the attendant circumstances.!® The transaction 
will not, of course, be sustained as a gift where it 
appears that it was not the intention of the de¬ 
positor to make a present gift, but rather to make a 
testamentary disposition of the fund to take effect 
after his death,!® or where the deposit was made 
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count.—^Rose v. Osborne, 180 A. 316, 
133 Me. 497. 

7. Ark.—Neal v. Neal, 106 S.W.2d 
695, 194 Ark. 226—^Hudson v. Brad¬ 
ley, 4 S.W.2d 534, 176 Ark. 853. 

Ill.—^Lindner & Boyden Bank v. War- 
drop, 18 N.E3.2d 897, 370 IlL 310, af- 
flrmlnir 10 N.R2d 144, 291 IlLApp. 
454—Hamilton v. First State Bank 
of Willow Hill, 264 IlLApp. 55. 

8L Me.—McDonou^rh v. Portland Sav. 
Bank, 1 A.2d 768, 772, 136 Me. 71, 
quotinsT Corpus Jnxls. 

28 C.J. p 664 note 47. 

8. Arlz.—Phoenix Title & Trust Co. 
V, King, 121 P.2d 429, 58 Arlz. 477. 

Ill.—^Williams* Estate v. Tuch, 39 N. 

B.2d 695, 318 IlLApp. 230. 

N.C.—^Redmond v. Farthing, 9 S.E.2d 
405, 217 N.C. 678—Nannie v. Pol¬ 
lard, 171 S.E. 341, 205 N.C 362. 
10, N.T.—Hurley v. Molloy, 21 N.T. 
S.2d 974, affirmed 25 N.Y.S.2d 782, 
261 App.Div. 813, reargument de¬ 
nied 27 N.T.S.2d 186, 261 App.Div. 
942. 

OkL—Jonte v. English, 40 P.2d 646, 
171 OkL 291. 

Pa.—Mader v. Stemler, 179 A. 719, 319 
Pa. 374—In re Crist's Estate, 162 
A. 478, 106 Pa.Super. 671. 

B I.—^McCartin v. Devine, 17 A.2d 864, 
66 R.I. 100. 

aift not completed, before death 
Where a depositor intending to 
transfer savings deposits from other 
banks to joint accounts with Roches¬ 
ter banks delivered his bank book and 
necessary documents to officers of the 
Rochester banks for that purpose but 
the transferred funds did not reach 
the Rochester banks until after his 
death, there was no present gift—In 
re Guggino's Estate, 2 N.Y.S.2d 397, 
263 App.Div, 132, modifying 291 N.Y. 
S. 688, 160 Misc. 768, affirmed In re 
Guggino's Will, 18 N.E.2d 817, 279 
N.Y. 692. 

3E5eftisal of bank 

Where father, without considera¬ 
tion, gave daughter an authorization 
to have father's bank ’ account 
changed to statutory account with 
right of survivorship in daughter, but 
bank refused to change account, and 
father died, daughter was not enti¬ 
tled, tq proceeds, irrespective of 
whether li^ank’s refusal was justified. 


as against contention that transac¬ 
tion constituted a gift.—^In re Bro¬ 
gan’s Estate, 300 N.Y.B. 447, 166 Misc. 
111 . 

11- Arlz.—^Phoenix Title & Trust Co. 

V. King, 121 P.2d 429, 68 Arlz. 477. 
Ark.—Hudson v. Bradley, 4 S.W.2d 
534, 176 Ark. 853. 

IlL—Hamilton v. First State Bank 
of Willow Hill, 264 IlLApp. 55. 

N.C.—^Redmond v. Farthing, 9 S.E.2d 
405, 217 N.C. 678—Nannie v. Pol¬ 
lard, 171 S.E. 341, 203 N.C. 362. 
Pa.—^In re Crist's Estate, 162 A. 478, 
106 Pa.Super. 571. 

Deiivary of passbook heild sulllcleiLt 
Wash.—Old Nat. Bank & Union Trust 
Co. V. Kendall, 126 P.2d 603. 
B^very to bank of writing re¬ 
questing depositoz^s checking account 
to be made joint with brother was 
good delivery of gift—^First Nat 
Bank y. Mulich, 266 P. 1110, 83 Colo. 
518. 

Xn New York, Banking D. 5 249, 
providing that, when a deposit is 
made by any person in the name of 
the depositor and another person to 
be paid to either or the survivor, the 
deposit becomes the property of both 
as joint tenants, eliminates the ne¬ 
cessity of a delivery of a symbol 
of the deposit—In re Fonda's Estate, 
200 N.Y.S. 881, 206 App.Div. 61. 

18. Arlz.—^Phoenix Title & Trust Co. 

V. King, 121 P.2d 429, 68 Ariz. 477. 
Ark.—^Hudson v. Bradley, 4 S.W.2d 
634, 176 Ark. >853. 

IlL—iLiindner & Boyden Bfuik v. War- 
drop, 18 N,E.2d 897, 370 IlL 310, 
affirming 10 N.E.2d 144, 291 IlLApp. 
454. 

Iowa.—^Taylor v. Grimes, 273 N.W. 
898, 223 Iowa 821. 

Me.—Rose v. Osborne, 180 A. 315, 
133 Me. 497. 

Mass.—McKenna v. McKenna, 157 N. 

E. 517, 260 Mass. 481. 

N.Y.—^McDermott v. Bennett 6 N.Y. 
S.2d 4, 263 App.Div. 580, affirmed 
17 NE.2d 448, 279 N.Y. 679. 

N.C.—Redmond v. Farthing, 9 S.E.2d 
405, 217 N.C. 678—Nannie v. Pol¬ 
lard, 171 S.E. 341, 206 N.C. 362. 

Ph.—^Tearpoak v. Tearpoak, 85 Pa- 
Super. 470. 

Wash.—Wolfe v. Hoefke, 214 P, 1047, 
124 Wash. 495. 
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BevoeabUity 

Designation of bank account as 
subject to order of depositor or an¬ 
other did not constitute deposit “gift 
inter vivos,” since depositor was not 
stripped of all ownership and domin¬ 
ion. If a depositor directs a bank 
to pay deposit to depositor, or anoth¬ 
er designated,* the depositor may 
change desigmatlon or limit payment 
to himself or his order.—^Manufac¬ 
turers Nat. Bank of Detroit v. 
Schirmer, Mich., 6 N.W.2d 908—Ra- 
sey V. Currey's Estate, 261 N.W. 784, 
265 Mich. 597. 

13. Pa.—^In re Crist's Estate, 162 
A. 478, 106 Pa.Super. 571. 

14i Ark.—Hudson v. Bradley, 4 S.W. 
2d (34, 176 Ark. 353. 

16. Mass.—^McK^nna v. McKenna, 
157 N.B. 517, 260 Mass. 481. 

16, Ohio.—^Rhorbacker v. Citizens 
Bldg. Ass'n Co., 34 N.B.2d 751. 138 
Ohio St. 273, 136 A.L.R. 988. 

17. Ariz.—^Phoenix Title & Trust Co. 
V. King, 121 P.3d 429, 432, 58 Ariz. 
477, quoting Corpus guxis— ^Mc- 
Nabb V. Fisher, -299 P. 679, 631, 38 
Ariz. 288, quoting Corpus Juris. 

R.I.—^Raferty v. Reilly, 102 A. 711, 41 

R. I. 47. 

10. Ariz.—^Phoenix Title & Trust Co. 
V. King, 121 P.2d 429,’ 432. 68 Ariz. 
477, quoting Corpus • Juris— Mo- 
Nabb V. Fisher, 299 P: m, 681, 38 
Ariz. 288, quoting Corpus Juris. 
R.I.—Raferty v. Reilly, 102 A. 711, 
41 R.I. 47. 

10, Ariz.—^Phoenix Title & Trust Co. 

V. King, 121 P.2d 429. 68 Ariz. 477. 
Ark.—Neal v. Neal, 106 S.W.2d 595, 
194 Ark. 226. 

Me.—^McDonbugh v. Portland Sav. 

Bank, 1 A.2d 768, 136 Me. 71. 

N.H.—^New Hampshire Sav. Bank v. 
McMullen, 186 A. 168, 88 NH. 123 
—^Dover Co-op. Bank v. Tobin's Es¬ 
tate, 166 A. 247, 86 N.H. 209. 

N.T.—^In re Fonda's Estate, 200 N.T. 

S. 881, 206 App.Div. 61. 

Okl.—Jonte v. English, 40 P.2d .646, 
171 Okl. 291. 

B.I.—^McCartin v. Devine, 17 A.2d 
864, 66 R.I. 100—People's Sav. 

Bank In Providence v. Rynn, 190 A. 
440. 67 R.I. 411. 

28 C.J. p 664 note 48. 
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merely for convemence.^O 

The gift is not defeated by the fact that by the 
terms of the deposit the enjoyment thereof is post¬ 
poned until after the death of the depositor,and 
the right of the depositor to withdraw the deposit 
at any time before his death is not inconsistent with 
the passing of a present interest,22 and neither is the 
intention of the donor that if he should survive the 
donee he should take all of the fund then left.23 
So the acts of the donee in redelivering the pass¬ 
book to the donor for short periods to enable the 
latter to make relatively unimportant withdrawals 
will not defeat a valid giitM The fact that the de¬ 
positor by his will attempted to accomplish the same 
purpose in giving the deposit to the donee at his 
death does not of itself contradict his intent in mak¬ 
ing the deposit.25 a present gift can be made even 
though the donor retains the exclusive right to the 
income of the deposit during his life,26 and, it has 
been held, even though the donee’s name does not 
appear on the bankbook,27 but under some statutes 
what appears on the passbook must govern.28 

Where the deposit by a person is in the name of 
himself and another, not his wife,, the presumption 
is that it was done for the purpbses of convenience 
only,22 and this presumption is strengthened by the 


illness or infirmity of the depositor.^o 

In determining whether there was a completed 
gift, the fact that the bank would be justified in 
paying the depositor is not conclusive,21 and it is 
immaterial that the bank paying the deposit is pro¬ 
tected by statute ;22 as stated in Banks and Banking 
§ 286, statutes merely protecting the bank do not 
change or aifect the title to, or rights in a joint de¬ 
posit. 

Necessity for delivery of pass book. Where a 
deposit in a bank is made, even to the joint account 
of the alleged donor and donee, but the evidence of 
such deposit is retained by the donor, it is usually 
held that there is no effective gift,23 for the reason 
that the donor has not parted with his dominion,*3^ 
and especially is this, held to be true in cases in 
which the fact of such deposit has not been com¬ 
municated to the donee:25 Where, however, the 
intention to make a gift of a joint interest clearly 
appears, it has been held that delivery of the book 
is not necessary,23 and that the retention of the 
right to draw the money deposited does not affect 
the'validity of the gift.27 It is but one piece of ev¬ 
idence shedding light on the intention of the par¬ 
ties. 2® A fortiori no delivery is necessary under 
statutes creating a conclusive presumption of deliv- 


2a N.H.—New Hampshire Sav. 

Ban]( V. McMunen, 185 A. 158, 88 
N.H. 128. 

Ohio.—Held V. MVers. 192 N.E. 540. 
4 ^ Ohio App. 'lSl; 

VWA—Marshall' & Ilsley Bank' ▼, 
Vo^, ^52 'N.'W. -SSS, 214 Wia..27. 
28 C;.J. p 664 ndle 49. 

iUL. Colo.—^pirst Nat, Bank v. Mu- 
llch, 266 P. 1110, 83 Colo. 618. 

aa Colo.^—^First Nat. Bank v. Mu- 
llch, supra. 

Mass.—C!oolidgre v. Brown, 190 N.EL 
‘ 723, 288 Mass. 504. 

Fact' tha^ funds were subject to 
bheok' of either person did not make 
grift incomplete.—^Mardls v. Steen, 141 
A. 629.< 298 Pa. 13. 

^ Bl^sdeU y. Tounr, $ A.Sd 

' '441; »0 N.k, 185. 

Old Nat Bank & Un¬ 
ion; ^Truert 'Co. v.*^ Kendall, 126 P. 

^ ^ 508,. - 

25. re lidrch's Estate, -33 

' • i " 'h ■ . . ' 

.aOr' Mass.T’TSMiUyan 1 V.J Huflgrins, 23 
N.H.2d 43;.803’MiatS(a 442—Qoldston 
^ r V. i.BandplpIpii N*®.. . 896, 393 

Mass. 253, 103 A.Ii..]t l:P^7. 

N.J-—Chester y,..Guaath^. 38 A.2d 

y« 777 . ' •<- M.j a 

shr.‘ Mass.—i-G6Idstph *&aii’do}ph, 

199 N.B. 896. 2:^3 '103 
A.L.II.-1117..5-4' i-:; • 


aa N.T.—^In re LiunVe Estate, 262 
N.Y.S. 86, 145 Misc. 368. - 

29. Conn.—^Kennel v. Kennel. 21 A. 2d 
400, 401, Quotinsr Ck>xpTts OtirlB. 

Me.—McDonougrh v. Portland Sav. 
Bank, 1 A.3d 768. 772, 136 Ma 71, 
quoting: Corpus ^uris. 

N.Y.—McDonald v. Sargrent, 201 N. 

Y.S. 129, 121 Misc. 437. 

28 C.J. p >664 note 50. 

30. Conn.—^Kennel v. Kennel, 21 A. 2d 
400, 401, Quoting: Corpus Juris. 

Me.—^McDonougrh v. Portland Skv. 
Bank, 1 A.2d 768, 772, 136 Me. 71, 
quoting: Corpus Juris. 

N.Y.—In re Bolin, 32 N.E. 626, 186 
N.Y. 177, affirming: 20 N.Y.S. 16. 

31. Mass.—^McKenna v. McKenna, 
157 N.E. 517, 260 Mass. 481. 

^ Wls,—^Marshall & Ilsley Bank v. 
Voigrt, 262 N.W. 855, 214 Wls. 27. 

3a Cal.—Jones v. Bank of San Josa 
266 P. 247, '82 Cal.App. 696. 

Me.—^McDonougrh v- Portland Sav. ‘ 
Bank, 1 A2d 768, 136 Ma.71. 

N.T.—In«.re Gk)key's Bstata 252. N. 

Y.S. 434, 140 Misc. 779. - 

.Utah,—Christensen v.. Ogrden State 
■ Bank,.,286 P. 638, 75 Utah 478. 
Wis,—r-Marshall & Ilsley Bank v. 
sVoigrt, 252 N.W. 356, 214 Wis. 27. 
28 C.J. p 666 note 54. ..,} 

34.'* Ckl.-^ohes V. Bknk pf Sad Jose, 
256 P. 247. 82 CaI.App;'6^96. 
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Utah.—Christensen v. Ogrden State 
Bank, 286 P. 638, 75 Utah 478. 

28 C.J. p 665 note 55. 

35. Mass.—^Noyes v. Newburyport 
Sav. Inst, 42 N.E. 103, 164 Mass. 
583, 49 Am.S.R. 484. 

28 C.J. p 665 note 56. 

3a N.J.—Commercial Trust Co. of 
New Jersey v. White, 133 A. 761, 
99 N J.Eq. 119, affirmed 135 A. 
916, 100 N.J.Bq. 561. 

28 C.J. p 665 note 57. 

Xu lOassaohnsetts 

(1) In order to effectuate present 
grift of Joint interpat in bank account, 
depositor’s contract with bank takes 
the place of the deposit book, and 
present delivery is unnecessary.— 
Sullivan v. Hudgrlns, 22 N.E 2d 48, 303 
Masa 442—Goldston v. Randolph, 199 
N.E. 896, 293 Mass. 253, l03 A.X<.It 
1117—Bedirian v. Zorlan,. 191 N.E.' 
448, 287 Mass.. 191—Chane v. Smith, 
153 N.R 452, 257 Mass. 2.52—Battles 
v.. Millbury Sav. Bank, 145 N.E. 65, 
250 Mass. 180. 

(2) To constitute grift of deposit 
self, however, actual or syraboUp d^ 
liveT^:, of bank book with donative 

intent ie necessnry.—Bedlrikn ^ y. 

?!orian, ^suprfL . . 

87i Mdss.—Battles v. Mlllbury. Sat. 

Bank;'145 N.E:’55, 250 Mkss. 18^^ 
28^'C.Jv b €«5 iiK>te5i8;’ ^ « 

‘sa. 'Mabs.'--Castle v. Wigrdtidpnl’ 2*0 
Nj!L'^'486, 803 Masill ’7^!^t^es 
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ery where the form of the deposit is in conformity 
with that described in the statute.*® 

§ 51. -By Delivery of Pass Book 

A gift of a deposit In a savings bank Is accomplished 
by the delivery, by the donor to the donee, with dona¬ 
tive Intent, of the pass book, but this rule does not apply 
with respect to deposits In a bank other than a savings 
bank except as to money deposited In a savings de¬ 
partment thereof. 

The gift of a deposit in a savings bank is accom¬ 
plished where the owner, with the intention of mak¬ 
ing a gift, delivers his deposit book containing en¬ 
tries of deposits in his name to the intended donee, 
especially where he also delivers an order for the 
payment of the whole deposit,^! even though the 
book and order are not presented to the bank until 
the donor’s death 2 and no written assignment of 
the donor’s deposit book is necessary to support the 
gift>2 xhe mere delivery of the book will not be 
sufficient, however, where, under the rules of the 
bank, the possession of the book does not give to 
the holder control over the fund,^^ although a bank 


rule requiring one withdrawing money to present an 
order signed by the depositor or a power of attor¬ 
ney does not render invalid such a gift.'*® Xhe mere 
possession of the bank book is but one of several 
elements necessary to the establishment of a gift.**^ 
Delivery of the book must be made with donative 
intent,^'^ and also with intent on the donor’s part to 
divest himself of all right and title thereto.^® No 
acknowledgment or acceptance of the gift is neces¬ 
sary on the part of the donee, since it is beneficial, 
and his acceptance is assumed.^^ Redelivery of the 
book to the donor for safe-keeping does not invali¬ 
date the gift;50 and neither does the failure of the 
donee to sign the deposit card at the bank.^i 

Pass book of bank other than savings bank. The 
general rule is that the delivery of a bank pass book 
is not a sufficient delivery to sustain a gift inter 
vivos of money in a bank of issue, discount, and 
deposit, as the money can only be withdrawn from 
the bank by the production of the depositor’s check, 
and not by the production of the pass book,52 but 


V. Mlllbury Sav. Bank, 145 N,E. 65,. 
250 Mass. 180. 

28 O.J. p 665 note 59. 

39. Vt—Patch V, Sguires, 165 A. 919, 
105 Vt 405. 

40. Ala.—Goodson v. Xtlles, 96 So. 
262, 209 Ala. 835. 

•Cal.—Ornbaun v. First Nat. Bank of 
Cloverdale, 8 P.2d 470, 215 CaL 72, 
81 A.L.R. 1146, followed In Om- 
baun V. Savings Bank of Mendocino 
County, 8 P.2d 473, 215 Cal. 770— 
Klindera v. Smith, 59 P.2d 156, 15 
Cal.App.2d 115—Wilson v. Crocker 
First Nat Bank of San Francisco, 
56 P.2d 1208, 12 Cal.App.2d 627— 
Spellacy v. Dauterman, 10 P.2d 114, 
116, 122 CaLApp. 416, auotinsr 
piMi Juris. 

Ill.—In re Antkowskis* Bstates, 3 N. 
F.2d 132, 136, 286 HhApp. 134, cit- 
1x^1? Corpijji Juris. 

Ky.—^Aubrey's Adm*x v. Kent, 167 S. 

W. 2d 831, 833, citinj Corpus Juris. 
Mass.—Greeley v. Flynn, 36 N.K2d 

394, 310 Mass. 23—Busteed v. Cam¬ 
bridge .Sav. Bank, 26 N.E.2d 983, 
306 Mass. 9—Go well v. Twltchell, 
28 N.B.2d 531, 306 Mass. 483. 

Mich.—State Sav. Bank of Carleton 
V. Baker, 241 N.W. 842, 257 Mich. 
666 . 

N.J.—^In re Curran's Fstate, 129 A. 

820, 8 N.J.Mlsc. 717. 

N.T.—-In re Davis" BsUte;^ 229 N.T. 
S. 75, 224 App.Dlv. 699—In re 
White’s Estate, 266 N.T.S. 766, 
' 148 Mlsc. t740—^Zn'<x>e Lirnt's Estate, 
. 262 .N.y;S. 368—Intre 

Caraher's’tiBsta«e,> 245’i N‘.y.S.' 8(15, 
138 Mlsc. 10—In re WilklhS* Will, 

mgo. iss—inre 

Keating’s Ei&lats^i 4i;0 N.VJ3.r:588l 


Va.—^Knight v. Hears, 159 S.B. 119, | 
156 Va. 676. 

Wash.—Old Nat. Bank & Union Trust 
Co. V. Kendall, 126 Pt2d 603. 

Wis.—^In re Schrelhart’s Estate, 270 
N.W. 71, 223 Wis. 218. 

28' C.J. p 638 note 30 [c], p 665 note 
60. 

Delivezy io third person for donee 
held suffleient 

Cal.—^White v. Bank of America Nat 
Trust & Savings Ass’n, 128 P.2d 
600, 53 Cal.App.2d 831. 

Conn.—Burbank v. Stevens, 131 A. 
742, 104 Conn. 17. 

41- Cal.—White v. Bank of America 
Nat Trust & Savings Ass’n, 128 
P.2d 600, 63 Cal.App.2d 831. 

Ohio.—Saba v. Clevelajid Trust Co., 
154 N.E. 799, 23 Ohio App. 163. 

28 C.J. p 666 note 61. 

Order payable to donee’s husband 
That order to pay savings account 
delivered to donee 'was made payable 
to donee’s husband did hot constitute 
husband donor’s agent, making gift 
Invalid because not presented before 
donor’s death.—Spellacy . v. Dauter- 
mdn, 10 P.2d 114, 116, 122 CaLApp. 
416, Quoting Corpus Juris. 

42. CaL-r-SpeUacy v, Dauterman, 10 
P.2d 114, 116, 122 . CaLApp. 416. 
quoting Corpus Juris. 

Pa.—In 1 ^ Vance, 162 A. 346, 166 Pa. 

, Sui>eA j467. ^ 

38< C.Jf p note 62. 

43. ! Cat—^Dellepiane v. Hynes, 257 

83 CaLApp. 604. 

Vs Azitkowskls’ Estates, 3 

136, 286 HLApp. 184, 

’ •cltink Corpus Juris. ’ ' 

V. •Can^bridge Sav. 

989.' 9^6 ^MasS. '9; 


N.T.—^In re Caraher’s Estate, 245 N. 

T.tS. 306, 138 Mlsc. 10. 

28 C.J. p 665 note 64. 

44. Pa.—^In re Eshenbaugh’s Estate, 
174 A. -809, 114 Pa.Super. 841. 

28 C.J. p 665 note 65. 

45. Ala.—Goodson v. Liles, 96 So. 
262, 209 Ala. 335. 

N.J.—^In re Curran’s Estate, 129 A. 

820, 3 N.J.M1SC. 717. 

40l N.T.—^Foley v. New York Sav. 

Bank, 139 N.T.S. 915, 79 Misc. 220. 
Pa.—Sisco’s Estate, 63 Pa.Super. 147. 
47. CaL—Klindera v. Smith, 59 P.2d 
156, 15 Cal.App.2d 115. 

Conn.—Nogga v. Ansonia Sav. Bank, 
65 A. 129, 79 Conn. 425. 

43. CaL-r-In re Alberts’ Estate, 100 
P.2d 538, 38 Cal.App.2d 42. 

Me.—Rose v. Osborne, 180 A. 315, 133 
Me. 497. 

Mich.—First Nat. Bank & Trust Co. 
in Pontiac v. Huntley, 232 N.W. 
193, 261 Mich. 483. 

N.Y.—In re Pizer’s Estate, 92 N.Y.S. 

2d 821, 178 Misc. 7. 

28 C.J. p 666 note 68. 

49. Conn.—^Burbank v. Stevens, 1$1 
A. 742. 104 Conn. 17. 

50. Mass.—^Brodrlck v. O’Connor, 171 
N.E. 479, 271 Mass. 240. 

s't. Mass.—^Brodrlck v. O’Connor, su- 
pra.‘ 

52. iiass.—.Simpkins v. Old Colony 
Trust Co., 151 N.E. 87, 254 Mass. 

N^J.-rilBoyle; v.: National Union Bank 
of Dover, 144 A. 10, 7 N.J.Mlsc. 
. 32. \ 

i Denison's Estate, 984 

J T.S. 705.*¥57 tobO. «85;' * 



§ 52 

this distinction between savings banks and deposit 
banks has been expressly repudiated.53 With re¬ 
spect to the application of the rule .that delivery of 
the pass book effects the gift, there is no material 
difference between a savings department conducted 
by a bank of issue, discount, and deposit, doing a 
commercial business, and a savings bank conducted 
strictly or exclusively as such.^^ 

§ 52. -By DeKvery of Check or Certifi¬ 

cate of Deposit 

Delivery of a certificate of deposit by the owner or 
payee thereof generally constitutes a valid gift of the 
fund represented by it; and a gift of money Is consum¬ 
mated by the payment of the donor’s check. 

The general rule is that an indorsement and de¬ 
livery of a check or certificate of deposit by the 
owner or payee thereof will constitute a valid gift 
of the fund represented by such check or certifi¬ 
cate and it is usually held that the delivery of a 
certificate of deposit, without indorsement, is suffi¬ 
cient for this purpose,-5® but there is authority to 
the contrary.®^ The absence of the indorsement is, 
however, a proper matter for evidence, and may be 
considered’by a jury, in case of a gift inter vivos, 
with more suspicion than in one causa mortis.®® 
A gift of money represented by a negotiable cer¬ 
tificate of deposit, although not indorsed when de¬ 
livered, will not be defeated if the circumstances in¬ 
dicate that omission to reduce to writing the evi¬ 
dence of the transfer was due to ignorance, acci¬ 
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dent, or mistake,®® Indorsement without delivery is 
insufficient,®® 

A gift of money is consummated by the payment 
of the donor’s check to the donee by the bank on 
which it is drawn,®^ even though the donee did not 
receive actual physical possession of the money it- 
self.®2 A delivery of checks on a savings bank 
without the pass book does not constitute a valid 
gift where each check on its face requires the pass 
book to be presented with the check.®® Delivery of 
a blank check signed by the donor does not consti¬ 
tute a constructive delivery of a checking account; 
and where the donor dies before the check is com¬ 
pleted and payment made, there is no valid gift.®^ 

Reservfition of interest. Where there is an ab¬ 
solute present gift of certificates of deposit by 
means of delivery of the certificates indorsed and 
the surrender by the donor of possession to the 
donee, a reservation of interest, accruing on the 
certificates during the donor’s lifetime, does not 
destroy the effect of the transaction as a present 
gift.®® 

§ 53. Instirance Policies 

An Insurance policy, such as a policy of life Insur¬ 
ance, may be the subject of a valid gift, but the transac¬ 
tion must meet all the requirements of the law In re¬ 
gard to the making of a gift. Generally delivery of the, 
policy without any written assignment will suffice. 

There may be a valid g;ift of an insurance pol¬ 
icy,’®® such as a policy of life insurance,® ^ even 
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Va.—Knlgrlit V. Mears, 169 S.E3, 119, 
1-56 Va. 67S. 

28 O.J. p 666 note 69. 

53. Ky.—^MeCoy v. McCoy, 104 S.W. 
1031, 126 Ky. 78S, 788, 31 Ky.Li. 
1189—Stephenson v. Kingr, 81 Ky. 
425, 50 Am.K. 173, overrullngr Ash- 
brook V. Ryo^n, 2 Bush 228, 92 Am, 
D. 481. 

28 O.J. p 66® note 70. 

54i Ala.—Goodson v. Xiiles, 96 So. 
263, 209 Ala. 335, overrullngr impli¬ 
cations to the contrary in Jones v. 
WeaJtley, 12 So. 420, 99 Ala. 441, 42 
Am.S.R. 84, 19 A.L.R. 700. 

N.T.—^In re Davis' Estate, 229 N.T.S. 

75, 224 App.Div. 699. 

65. Cal.—Burnham v. Witt, 18 P.2d 
949, 217 Cal. 397. 

28 C.J. p 666 note 71. 

Oertidcate of deposit as subject of 
gift generally see supra § 45. 

55. Mo.—^Phillips V. Alford, App., 90 

s.w. 2 d 

28 C.J. p 666"'note 72. 

57. Tenn.—Shu^rart v. Shugart, 76 
g.-w. 821, 111 17>, 102 Am.S. 

bL 777. 

SGi Colo.—^Fagan v. Tyoutman, 186 
P. 122, 24 Colo.App. 47^1. 


59. Ga.—Culpepper v. Culpepper, 89 
S.E. 161, 18 Ga.App. 182. 

60- Mich.—Geisel v. Burg, 276 NT-W. 
904, 283 Mich. 73. 

Wis.—^Darling v. Mattoon State Bank, 
307 N.W. 264, 189 Wis. 117. 

28 C.J. p 666 note 76. 

61. Cal.—^Bowman v. Sears, 218 P. 

489, 63 Cal.App. 235. 

68. Cal.—Bowman v. Sears, supra. 
Deposit of amount 

Where deceased, after his injury in 
an automobile accident, signed a 
check payable to defendant for bal¬ 
ance of his bank account and re¬ 
quested his employer to deposit check 
to defendant's account as her agent 
in same hank on which check was 
drawn, and employer, acting as de¬ 
fendant’s agent, opened an account 
in name of defendant by depositing 
the check and received a deposit slip 
in name of defendant before de¬ 
ceased's death, the deposit constitut¬ 
ed payment of the check by bank, 
thus completing “gift" before der 
ceased's death, notwithstanding that 
rubber stamp indorsements on the 
check and entry of defendant's ac¬ 
count in bank’s ledger .were both 

m. 


made after deceased's death.—^Brlvi- 
esca V. Ooronado, 120 P.2d 649, 19 
CaL3d 244. 

63. N.Y.—^In re Rosenthal’s Estate, 
230 N.T.S. 271, 132 Misc. 290. 

64. Pa.—In re Eshenbaugh’s Estate, 
174 A 809, 114 Pa.Super. 341. 

65. Wis.—^Hudson v. Gleason, 177 N. 
W. 14, 171 Wis. 238. 

66 U.S.—^Massachusetts* Mut ILlfe 
Ins. Co. V. Murphy, D.C.Mass., 45 
P.Supp. 826. 

Minn.—Peel v. Relbel, 286 N.W. 345, 
205 Minn. 474. 

Neb.—Smith v. Pacific Mut, Life Ins. 
Co. of California, 266 N.W. 634, 
130 Neb. 501. 

28 C.J. p 645 note 19. 

67. U.S.—^Massachusetts Mut. Life 
Ins. Co. V. Murphy, D.C,Mass., 45. 
F.Supp. 826. 

Ala.—Phillips V. Phillips, 198 So. 132, 
240 Ala. 148—McDonald v. McDon¬ 
ald, 110 So. 291, 293, 215 Ala. 179, 
quoting Corpus Juris—Ingram v. 
. Johnson, 147 So. 169, 25 Ala.App. 
874, conforming to 147 So. 172, 226 
Ala. 68. 

Cal,—Lo Presti v. Manning, 13 P.2d 
1002, 125 Ced.App. 442. 
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though nothing is yet due on it;®^ but the transac¬ 
tion must meet all the requirements of the law in 
regard to the making of a gift.®^ Thus the gift 
must be absolute and irrevocable,*^® and must go in¬ 
to immediate effect.*^^ According to some authori¬ 
ties a written assignment is necessary to perfect 
the gift, and a mere delivery of the policy is not 
sufficientIt is usually held,, however, that a val¬ 
id gift may be made by delivery of the policy with¬ 
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out any written assignment,*^® and without notice to 
insurer,*^^ and a title so acquired is not affected by a 
subsequent assignment of the policy to the donee, 
and reliance thereon as source of titled® There 
must, however, be either a delivery of the policy, or 
a duly executed assignment thereof, to perfect the 
gift;*^® delivery is essential to a parol gift,*^^ but 
actual delivery is not required,*^® and evidence of 
delivery may consist of acts or words or bothJ® 


Fla.—Shannahan v. Shannahan, 178 
So. 902, 903, 127 ila. 718, citing 
Coxpiis Jnxis. 

Md.—^Ratsch v. Rengel, 23 A.2d 680, 
180 Md. 196. 

N.J.—Guardian Life Ins. Co. of 
America v. Mareczko, 168 A. 642, 
114 N.J.Bq. 369—^Prudential Ina Co. 
V. Deyerberg, 137 A. 786, 101 N.J, 
Bq. 90. 

N.T.—^In re Connors* Estate, 284 N.T. 
S. 719, 246 App.Div. 144, affirmed 2 
N'.B.Sd 694, 271 N.T. 660. 

Tenn.—^Nashville Trust Co. v. Wil¬ 
liams, 15 TennuApp. 445, 453, citing 
Corpus Jtirlfl. 

37 C.J. p 429 notes 64->66. 

Group iiuniranoe 

The fact that life insurance was 
on a group of employees who each 
received a certificate, did not make 
the certificate of an employee less 
subject to gift. 

Minn.—^Peel v, Reibel, 286 N.W. 845, 
205 Minn. 474. 

Wash.—^Koch v. ^tna Life Ins. Co. of 
Hartford, Conn., 6 P.2d 313, 316, 
165 Wash. 329, citing Corpus Juris. 

Statute not precluding ffift 
Insured was not precluded from 
making gift of beneficial interest in 
life policy by statute permitting as¬ 
signment as security for debt with¬ 
out beneflciary*s consent.—iSmlth v. 
Pacific Mut. Life Ins. Co. of Califor¬ 
nia, 265 N.W. 534, 130 Neb. 501. 

Gift to benefioiarar 

(1) Insured may make absolute 
gift of policy to beneficiary.—^Mutu¬ 
al Life Ins. Co. of New York v. 
Franck, 50 P.2d 480, 9 Cal.App.2d 528. 

(2) Interest of beneficiary is con¬ 
verted and merged into complete gift 
by' acts of Insured showing consum¬ 
mated intention that beneficiary 
should become owner of policy. 

U.S.—Continental Life Ins. Co. v. 

Sailor, D.C.Cal., 47 F.2d 911. 

Fla.—Shannahan v. Shannahan, 178 
So. 902, 127 Pla. 718. 

(3> The statutes prohibiting a 
court from electing for insured, to ex¬ 
ercise the right to change the named 
beneficiary, and providing that a life 
policy or its proceeds shall not be 
attached or talaen .In payment of any 
debt of Ihbured or beneficiary, are in¬ 
tended to'Ihnlt the rights of creditors 
and to protect the rights of bene¬ 
ficiaries, and they cannot be-inter¬ 


preted to enable insured to avoid 
and nullify a voluntary completed 
gift of life policies to the beneficiary. 
—Ponlain v. Sullivan, 30 N.E.2d 848, 
308 Maas. 58. 

(4) It has been held, however, that 
beneficiary of insurance policy where¬ 
in right to change beneficiary is re¬ 
served has no vested interest in pol¬ 
icy, but all that beneficiary has dur¬ 
ing lifetime of insured is mere ex¬ 
pectancy, dependent on will and 
pleasure of insured, which expect¬ 
ancy is not property which could be 
subject of gift.—^Penn Mut. Life Ins. 
Co. V. Mulvaney, 265 N.W. 889, 221 
Iowa 925. 

Gift to other than wife of ininixed 
Husband is not precluded from 
transferring beneficial interest in life 
policy to person other than his wife 
without wife's consent—Smith v. Pa¬ 
cific Mut Life Ina Co. of Oallfornia 
265 N.W. 634, 180 Neb. 601. 

68. Ala.—^McDonald v. McDonald, 
110 So. 291, 216 Ala. 179. 

68. Cal.—^Lo Presti v. Manning, 13 
P.2(d 1002, 125 Cal.App. 442. 

N.T.—^In re Pastore's Estate, 279 N. 
T.-S. 200, 155 Misc. 247. 

7a Cat—^Blackburn v. Merchants* 
Life Ins. Co., Burlington, Iowa, 265 
P. 882, 90 CaLApp. 362—^Mutual 
Ben. Life Ins. Co. v. Clark, 264 P. 
306, 81 CaLApp. 546. 

N.J.—Guardian Life Ins. Co. of 
America v. Mareczko, 168 A. 642, 
114 N.J.Bq. 369. 

N.C.—^Taylor v. Coburn, 162 S.B. 748, 
202 N.C. 324, 

Pa.—Riley v. Wirth, 169 A. 189, 318 
Pa. 362. 

7L Minn.—Wunder v. Wunder, 244 
N:W. 682, 187 Minn. 108. 

N.J.—Guarffian Life Ins. Co. of 
America v. Mareczko, 168 A, 642, 
114 N.J.Eq. 369. 

Xaeffeotual attempt to make gift 
War risk insured's widow could 
not recover from administrator of In-i 
sured's mother ^unds paid to admin¬ 
istrator after mother’s death on judg¬ 
ment in favor of mother on policy, 
on theory that various acts of moth¬ 
er effected gift inter vivos, since sub¬ 
ject matter of gift waa not in pos- 
. session of mother at time of pur- 
i ported 'gift, ajhd at most there was 
' only attempt*to make gift of Inchoate 

839- 


entity insufficiently tangible for actu¬ 
al delivery.—^Irwin v. Irwin, 176 S.E. 
484, 179 Ga, 491. 

72l Ga.—Steele v. Gatlin, 42 S.E. 
253, 115 Ga. 929, 59 L.R.A. 129. 

73. U.S.—^Massachusetts Mut Life 
Ins. Co. V. Murphy, D.C.Mass., 45 
F.Supp. 826—^Metropolitan Life Ins- 
Co. V. Dunne, D.O.N.T., 2 F.Supp. 
165. 

Cal.—^Woodard v. Metropolitan Life 
Ina Co., 66 P.2d 353, 354, 8 Cal,2d 
361, citing CSorpns Joxls. 

Mass.—^Ponlain v. Sullivan, 30 N.E.2d 
848, 308 Mass. 58. 

N.J.—Guardian Life Ins. Co. of 
America v. Mareczko, 168 A. 642, 
114 N.J.Eq. 369—^Metropolitan Life 
Ins. Co. V. Haggerty, 158 A, 524, 
109 N.J.Bq. 663—^Prudential Ins. 
Co. V. Deyerberg, 137 A. 786, 101 
N.J.Bq. 90. 

N.C.—^Taylor v. Coburn, 162 S.B. 748, 
202 N.C. 324. 

Tenn.—^Nashville Trust Co. v. Wil¬ 
liams, 13 Tenn.App. 445. 

Wash.—^Koch v. Mtno. Life Ins. Co. 
of Hartford, Conn., 5 P.2d 313, 165 
Wash. 329. 

28 C.J. p 639 note 88. 

74. N.J.—^Metropolitan Life Ins. Co. 

V. Haggerty, 158 A. 624, 109 N.J. 
Bq. 663—^Pxnidential Ins. Co. v. 
Deyerberg, 137 A. 786, 101 N.J.Bq. 
90. 

75- N.T.—Sheldon v. Chemung Canal 
Bank, 122 N.T.S. 1057, 67 Misc. 631, 
affirmed 140 App.Div. 938, 126 N. 
T.S. 1144. 

7a Ohio.—^Unlon Central Life Ins. 
Co. V. MacBralr, 31 N.B.2d 172, 66 
Ohio App. 144. 

Pa.—^In re Reppert's Estate, 31 Berks. 

COJL..X 295. 

28 C.J. p 659 note 90. 

77- Md.—Ratsch v, Rengel, 28 A.2d 
680, 180 Md. 196. 

Tex.—^Beck v. Beck, Civ.App., 90 S. 

W. 2d 284. 

Policy held siiffioieiitly dClivexed 
N.T.—^Mutual Life Ins. Co. of New 
York v. Holley, 20 N.B.2d 776, 280 
N.T. 330, 124 A.L.R. 1386, revers¬ 
ing 8 N.T.S.2d 429, 255 App.Div. 
338, reargument denied 8 N.T.S.2d 
697, 265 App.Div. 1032. 

7a Md.—Ratsch v. Rengel, 23 A.2d 
680, 180 Md. 196. 

79. Md.—Ratsch v. Rengel, supra. 
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The mere delivery by the donor to the donee of the 
pass book in which are entered the receipts for as¬ 
sessments made on a benefit certificate while the 
certificate or policy is retained by the donor is not, 
however, sufficient.^® Whether there has been a 
valid gift depends on the circumstances of the par¬ 
ticular case.*^ 

On the gift of an insurance policy, the donee ac¬ 
quires a vested interest in it,82 and insured has no 
further power to dispose of it.82 A gift of the pol¬ 
icy carries with it the right to dividends appor¬ 
tioned to the policy.8* 

§ 54, Negotiable Instruments 

Gifts Inter vivos of unIndorsed negotiable notes, 
bonds, and cashier’s checks may be made by simple de¬ 
livery thereof with Intent to transfer title and control. 
Indorsement without delivery is Insufficient. 

Gifts inter vivos of unindorsed negotiable notes 
of a third person may be made by a simple delivery 


of the notes, the equitable interest therein vesting 
in the donee by the delivery and acceptance.® 5 in 
such case, however, in order to perfect the gift it is 
essential that there be an actual delivery of the in¬ 
strument in the lifetime of the donor,®8 with intent 
to transfer title and control,®^ although delivery to a 
third person as trustee or agent of the donee is as 
effectual to make the gift valid as delivery to the 
donee personally.®® Reservation by the .donor of 
the interest on the notes given will not invalidate 
the gift.®® 

Indorsement without delivery is insufficient;®® 
but the gift is accomplished by indorsement and de-- 
livery,®! and in such case the delivery may be to a 
third person as agent of, or trustee for, the donee.®® 
Failure to indorse the note is an evidential fact neg¬ 
ativing the making of, or intent to make, a gift.®® 

Delivery of a note for collection does not show 
a gift,®^ although, if a gift was intended, such a 


Possession, noid immaterial where 
father insured son's life and intend¬ 
ed policy as gift to son.—Grosz v. 
Grosz. 60 P.2d 119, lol Or. 438. 

80. Va.—^In^rersoll v. Pond, 60 S.B. 
738, 108 Va. 179. 

81. Md.—^Ratsch v. Reng-el, 23 A. 2d 
680, 180 Md. 196. 

82. Cal.— Ijo Prestl v. Manning:, 13 
P.2d 1002, 125 Cal.App. 442—Mu¬ 
tual Ufe Ins. Co. of New York v. 
Franck,, 60 P.2d 480, 9 CaLApp.Sd 
538. 

Mass.—^Ponlain v. Sullivan, 30 N.B.2d 
848, 308 Mass. 68. 

Pa.—Salchow v. Pennsylvania 
Thresherman & Farmers Mut. Cas¬ 
ualty Ins. Co., 24 Erie Co. 82. 

S8m Md.—Ratsch v. Reng:el,'28 A.2d 
680, 180 Md. 196. 

Bli N.T.—^Donahue v. New York Life 
Ins. Co., 181 N.B. 62, 259 N.Y, 98, 
reversing: 254 N.Y.S. 642, 234 App. 
Div. 241, motion denied 182 N.Ev 
210, 269 N.Y. 628. 

85. Ala.—Smith v. Eshelman, 180 
So. 313, 235 Ala. 588. 

Ill.—Rothwell V. Taylor. 186 N.B. 
419, 303 Ill. 226, reversing: 221 111. 
App. 6^rH^ty Nat Bank & Trust 
Co. of Chlcag:o v. Oberhelde Coal 
Co., 30 753, 307 IlhApp. 519 

—^In re Wrig:ht's Estate, 25 N.B. 2d 
909. a04 IlLApp. 87. 

Ind.—li^ichael v. Holland, App., 40 N. 
B.2d 86l 

Ky.—^Bfa^hears’ Adm’r v. Oder, 165 
S.W.2d 801, ^03^ citing: Corpns Ju¬ 
ris—^Denk’Cr. Y'Denker, 162 S.W.2d 
666, i9Ct “ ■ 

Mass.—Go well v. 'Twitchbll, 28 N.B. 

2d 531, 305 Mass. 462; 

Miss.—^Harmon v. ^McFaidaiiej 98 So. 
666, 136 Miss. 284.^,, . 


Tenn.—^Bridg:es v. Preshour, 12 Tenn. 
App. 188. 

Vt—Trask v. Walker’s Estate, 134 A. 
853, 100 Vt 51. 

28 C.J. p 658 note 71 [b] (1), p 669 
note 92. 

88- Ill.—In re Wright’s Estate, 26 
N.B.2d 909, 304 IlLApp. 87—War¬ 
den’s Estate V. Felling, 20 N.B.2d 
143, 299 IlLApp. 353. ‘ 

Ky.—Smith’s Adm’r v. Smith, 284 S. 

W. 83. 214 Ky. 785. 

Miss.—^Harmon v. McFarlane, 99 So. 
566, 135 Miss. 284. 

Mo.—Thompson v. Bratcher, App., 8 
S.W.2d 1027. 

N.Y.—In re Green’s Estate, 288 N. 

Y.S. 249, 247 App.Div. 640. 

Tenn.—Williams v. Thornton, 22 S.W. 

2d 1041, 160 Tenn. 229. 

28 CLJ. p 660 note 93. 

Dellvary to nominal payee 

Father’s having notes for money 
loaned' by him made payable to 
daughters, but without delivery and 
surrender of control, was held not 
to constitute **gift inter vivos.”— 
McClellan' V. McCkuley, 130 So. 146, 
158 Miss 456. 

87. Ill.—In re Wright’s Estate, 26 
N.B.2d 909. 304 IlLApp. 87. 

Ky.—Smith’s Adm’r v. Smith, 284 
W. 88, 214 Ky. 785. 

Tenn.—^Ferry v. Bryant, 93 S.W.2d 
844, 19 Tenn.App. 612. 

Estoppel 

* Mother who Indorsed notes for de¬ 
livery to daughters oh death, think¬ 
ing she retained control dufing life¬ 
time, was' not estopiped tO deny gdft. 
—^Needles v. Shenandoah Nat. Bank 
of Shenandoah, 211 N.W. 892, 202 
Iowa 927. 

8a U.S.—^Ratterman ,v. Lodge, C.C. 
A.Iowa, 13 F.2d 806- • . 
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Or.—^McCredie v. McCredie, 294 P. 
361, 363, 134 Or. 517, citing Oorpua 
Juris. 

28 C.J. p 660 note 94. 
out to nominal payee 
Where a father, making a loan of 
four thousand dollars to one of his 
sons, required him to execute four 
notes in the sum of one thousand dol¬ 
lars each, payable to each of his four 
daughters, which notes the father 
delivered to another son, with direc¬ 
tions to hold them, collect the inter¬ 
est, and pay to the father during his 
lifetime, and at his death to deliver 
the notes to each of the daughters 
named therein, a complete and Ir¬ 
revocable gift of the notes to the 
daughters resulted.—^Novak v. Ree- 
Bon, 193 N.W. 348, 110 Neb. 229. 

89. U.S.—^Ratterman v. Lodge, C.C.A. 
Iowa, 13 F.2d 805. 

9a Ill.—Warden’s Estate v. Felling, 
20 N.E.2d 143, 299 IlLApp. 353. 

Pa.—^In re Stewart’s Estate, 163 A. 

754, 309 Pa. 204. 

28 C.J. p 660 note 95. 

91. Iowa.—^In re Higgins, 222 N.W. 
401, 207 Iowa. 96. 

Delivery held sufficient where do¬ 
nor took note belonging to him from 
desk, to which he and owner of desk 
had access. Indorsed note to such 
owner, and replaced It in desk.—Mc¬ 
Neils V. Colonial-American Nat 
Bank, 176 S-H 176, 163 Va 284. 

92. Iowa.—In re BClgglns, 222 N.W. 
^ 401, 207 Iowa 96. 

93-’ Ky.—llenker v. Denker, 162 S.Wi 
2d! 566, 290 K!y. 735^ 

94^ .Ark.-rOidar,i?hiall. Bank y. Turney, 
,15b aw;. 693, 106 Ark. 115. 

Iowa —^Thpiupson v. Thoxppspp, il6^ 
N.W. 196^.471 loyra 568.. .. 
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delivery effectuates it.®® An executed gift of a note 
is not necessarily invalidated by the subsequent exe¬ 
cution of a power of attorney authorizing the donee 
to collect the note.®® • 

Negotiable bonds. The actual delivery of nego¬ 
tiable bonds, with words or acts indicating a present 
absolute gift, constitutes a valid gift inter vivos.®*^ 
Delivery of bonds pledged to secure a note held by 
the donor under an agreement to turn over pay¬ 
ments to the donee is ineffectual as a gift, however, 
where there was no delivery of the note.®® 

A cashier^s check is regarded substantially as the 
money which it represents, and a gift of such a 
check is completed on delivery of the check to the 
donee in the lifetime of the donor.®® 


§ 55. Donor's Own Note or Check 

In the absence of estoppel, a gift of the donor's own 
note or check, being but an unexecuted promise to make a 
gift In the future, is not valid as a gift, and cannot be 
enforced against the donor or against his estate after his 
death. 

A gift of the donor's own note is not valid,^ and 
cannot be enforced, either at law or in equity, 
against the donor, or against his estate after death;® 
and the execution, delivery, and recordation of a 
mortgage as security for the note in no way affects 
the above rule.® A promissory note, intended pure¬ 
ly as a gift, is but a promise to make a gift in the 
future, and the gift is not executed until the note is 
paid.^ Such a gift is the delivery of a promise only 
and not of the thing promised, and consequently the 
transaction is not valid as an executed gift,® and, 
being without consideration, other than love and af- 


95. Iowa.—Thompson v. Thompson, 
supra. 

96. Iowa.—^Thompson v. Thompson, 
supra. 

97. N.J.—^Matthews v. Hoagland, 21 
A. 1054, 48 N.J.Bq. 455. 

Wis.—Optiz V. Karel, 96 N.W. 948, 
118 Wis. 627. 99 Am.S.R. 1004. 62 
L.R.A. 982. 

Kecessity for indomsmeiLt 

It has been held, however, that to 
make effectual a sift of a bond, ne- 
srotiable by an indorsement and de¬ 
livery, which is payable to the donor 
or his order, indorsement is neces¬ 
sary.—^Brickhouse v. Brickhouse, 33 
N.C. 404—Fairly v. McLean, 33 N.C. 
158. 

98. U.S.—^Andrews v. Commissioner 
of Internal Revenue, CC.A., 38 P. 
2d 65. 

99. Ky.—Pikeville NaU Bank & 
Trust Co. V. Shirley, 135 S.W.2d 
426. 281 Ky. 150, 126 A.L.R. 919. 

l. U.S.r—Gilman v. Commissioner of 
Internal Revenue, C.C.A., 53 P.2d 
47. 50,. citing Corpus JTaxis. 

m. —^Meyer v. Meyer, 39 N.P.2d 811, 
379 Ill. 97, 140 A.L.B. 484, af¬ 
firming 38 .N,E.2d 738, 309 lU-Appi 
643—Hershe v. Rink6nberger*s Es¬ 
tate, 3 N.E.2d 953. 286 Ill.App. 494. 

Ky.—Chilton v. Chilton. 289 S.W. 276, 
217 ky. 258. 

Mo.—Scottish Rite Temple A^s'n pf 
Kansas City v. Lucksinger, 101 S. 
W.2d 611, 231 Mo.App. 486. 

N.J.—Jones v. Westcott, 160 X* 50, 
8 N.J.Misc. 312. 

N.T.—Jn re Taylor's Estate, 167 N.B. 
434, 251 N.T. 267, reversing In re 
TSiylor's Ex’rs. 23i N.t.S. 899,,225 
App.Eiv. 711—In re Van vranfi-ep’s^ 
Estate. 198 NiT.S. 445, l20r Misc. 
280. ■ ' ' ' " - 


Baxly authority to contrary 

There is, however, early authority 
holding a gift of donor's own note 
vaUd.—^Bowers v. Hurd, 10 Mass. 427. 
TThdeiivered, unaccepted notes 

Payee, never accepting notes which 
were never deUvered to it, was with¬ 
out interest therein.—^Kjensbek v. 
Charity Board of Lutheran Brother¬ 
hood, 267 P. 521, 126 Or. 368. 

Promissory note payable after mak¬ 
er’s death is not enforceable as a 
gift—^Holmes v., Roper. 86 N.B. 180, 
141 N.T. 64—^In re Barker's Estate. 
287 N.Y.S, 841, 158 Misc. 803, affirmed 
293 N.Y.S. 199, 249 App.Div. 336, 
revet*sed on other grounds 18 N.B.2d 
656, 279 N.T. 449—2 aj. p 648 note 
62 Cb], 

2m U.S.—Gilman v. Commissioner of 
Internal Revenue. C.C.A., 68 F.2d 
47. 50, citing Corpus Juris. 

CaL—^In re McConnell's Estate. 58 
P.2d 639. 6 Cal.2d 493—Coon v. 
Shry, 289 P. 816, 209 Cal. 612. 

IlL—^Kelly v. Dyer, 194 N.E. 265, 
359 Ill. 46—Chandler v. Illinois 
Nat. Bank 8t Trust Co. of Rockford. 
8 N,B.2d 705, 290 IIUV.pp, 509— 
in re* Sexton's Estate. 162 IlLApp. 
222. affirmed Keeler v. Merchants' 
Loan & Trust Co., 97 N.B. 1061, 258 
ill. 628—In re Sexton's Estate, 162 
IlLApp. 214-221 

Iowa.—^In re Cheney's Estate, 274 N. 

W. 6, 223 Iowa 1076. 

Ky.—Chiltpn v. Chilton. 289 S.W. 275, 
217 Ky, 258, 

Mo.—Scottish ^te Temple Ass'n of 
Kansas City V. Lucksinger, 101 S.. 
W.2d 611, 281 Mp.App. 486"-Scott 
y. JOridpr, 272 S.W* 1010, 217 Mo., 
App. 1, followed in Crider v. Cri¬ 
der, 272 S.W. 1013. . ' 


Tex.—^Brown v. Naman, Civ.App., Ill 
S.W.2d 851. 353. citing Corpus Jn^ 
xls. 

W.Va.—^McKinney v. Rhineheart, 135 
S.E. 664, 102 W.Va. 681, 49 AL.R. 
680. 

Wis.—In re Schoenkerman's Estate, 
294 N.W. 810, 236 Wis. 311—In re 
Smith's Estate, 277 N.W. 141, 143, 
226 Wis. 556. citing Corpns Juris. 
28 C.J. p 661 note 

Liability on indorsement 
The rule of the text has been ap¬ 
plied where the payee of a note in¬ 
dorsed it and delivered it without 
consideration to another; and after 
the death of the indorser his estate 
was held not liable on the instru¬ 
ment.—Galbraith v. Galbraith, 198 N. 
E. 707, 99 Ind.App. 563. 

3. CaL—Coon v. Shry, 289 P. 816, 
209 Cal. 612. 

4. U.S.—Gilman v. Commissioner of 
Internal Revenue, C.C.A., 53 F.2d 
47. 50. citing Corpus Juris. 

Cal.—Coon v. Shry, 289 P. 816, 209 
_CaL 612. 

IK—^Meyer v. Meyer. 39 N.E.2d 311, 
379 IlL 97, 140 AL.R. 484. affirm¬ 
ing 38 N.E.2d 788, 309 Ill.App. 643 
—Kelly V. Dyer, 194 N.E. 266, 369 
IlL 46—Chandler, v. Illinois Nat. 
Bank & Trust Co. of Rockford, 8 N. 
E.2d 705. 290 IlLApp. 509, 

Iowa.—^In re (bheney’s Estate, 274 N. 

W. 5.'223 Iowa 1076. 

Mo.—Scottish Rite Temple Ass'n of 
nsas City v. Lucksinger, 101 S. 
2d 511, 281 Mo.App. 486. 

Tenn.—War B'inance Corporation v. 

Davenport, 4 Tenn.App. 699. 

218 OLJ; p 661 note 4. 

sL’sOr.—^Kirchner v. Clostermanm 
' 299 P. 996, 136 Or. 667. 

WlA-i-In re Smith's Estate, 277 N.W. 
141. 148, 226 Wis. 556. citing Ckixpns 
Jaxis. ^ > 

;28>C;J. p 651 note S'J 


Or.—^KlrchnOr v. Clos'fie'rmdin,' 1299' 


-.f. 


^995„ 567v.* 

FipancjS; Gpi^ppgattont vJ 


N.Y?-?Ip. re Rayfs. WiU, 345 N.YIS. 
!62.gi^,)^8 Miso. 330. 


,f^|^Op,»rrKii5chner v..Clostermann, 299 Pi. 
99®J 195 i Or. 55 7« > ^ 

TeRnHrTiWjMt} -.FinaAoe CorpOrati&ai' V.. 
i Davenport. 4 Tenn.App. 699i. it:* 
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fection, which, as shown in Bills and Notes § 148 a, 
is insufficient to support the promise contained in a 
note, it is not valid as a contract to be executed.® 
It has been held, however, that the gift of a note of 
the donor under seal, without valuable considera¬ 
tion, will be enforced.*^ Where the payee, with the 
knowledge and acquiescence of the maker, credits, 
on a note made as a gift, a sum paid by the maker, 
the maker’s estate is not entitled to a credit there¬ 
for in an action by the payee on such note and oth¬ 
er notes found to be valid, although the latter were 
due when the credit was made.'^ 

Estoppel, There are some exceptions to the rule 
above stated. For instance, if a donee has incurred 
liability relying on the promise contained in the 
note, the maker, or his estate, it has been held, may 
be estopped to deny the validity thereof as a gift.® 
This is based on the equitable principle that, after 
allowing the donee to incur obligations on the faith 
that the note would be paid, the donor should be 
estopped to plead want of consideration.i<> The ob¬ 
ligations and expenditures on the part of the donee 
which may prevent the interposition of the defense 


of want of consideration must, however, be directly 
in the line of the purpose for which the gift of the 
note or promise to give was intended.^^ That one 
has permitted his note t(9 remain outstanding for 
years,^2 the renewal thereof,^3 or the paying of 
interest thereon,!^ does not constitute a recognition 
of its legal integrity that will estop him to main¬ 
tain an action to have it adjudged void. 

Checks. As in the case of a note, the gift of 
the donor’s own check is but the promise of a gift 
and does not amount to a completed gift until pay¬ 
ment or acceptance by the drawee.^* As shown in¬ 
fra § 60, at any time prior thereto, the donor may 
revoke it by stopping pa 3 nnent, and it is ipso facto 
revoked by the death of the donor. The gift of a 
check becomes complete when, in the donor’s life¬ 
time, it is paid, certified, or accepted by the 
drawee,!® or negotiated for value to a third per- 
son,!7 or where the banker has delayed payment to 
investigate the signature;!® and delivery of a check 
drawn on the trustee in trust to a bank, payable aft¬ 
er the settlor’s death from the proceeds of bonds 
delivered to the trustee, creates a valid gift.!® In 


6- IlL—Chandler v. Illinois Nat. 
Bank & Trust Co. of Rockford, 8 
N.B.2d 706, 290 IlLApp. 609—-Her- 
ahe V. Rinkenberger*s Estate, 8 N. 
E.2d 963. 286 IlLApp. 494. 

Wis.—In re Smith's Estate, 277 N.W. 
141, 143, 226 Wla 566, citing Cor- 
ptis joxis. 

28 C.J. p 661 note 7. • 

7. Ra.—^In re Fritz’ Estate, 5 A. 2d 
601, 135 Pa.Super. 463. 

28 C.J. P 661 note 8. 

8. - W.Va—^McKinney v. Rhlneheart, 
136 S.R 664, 102 W.Va. 581, 49 
A.Ii.R. 680. 

9. Neb.—Ricketts v. Scothorn, 77 N. 
W. 366, 67 Neb. 61, 78 Am.S.R. 491, 
42 L..R.A. 794. 

28 C.J. p 661 note 9. 

10. Neb.—^Ricketts v. Scothorn, su¬ 
pra. 

28 C.J. p 661 note 10. 

11. Ohio.—Ohio Wesleyan Female 
College V. Higgins, 16 Ohio St. 20. 

12. OaL—^Hironymous v. Hiatt, 199 
P. 860, 62 Cal.App. 727. 

13. OaL— ^EUronymous v. Hiatt, su¬ 
pra. 

14. CaL—*-Hironymous v. Hiatt, su¬ 
pra. 

15. U.S.—City Bank Farmers Trust 
Co. V. Hoey, D.C.N.T., 23 F.Supp. 
831, affirmed, CC.A., 101 F.2d 9. 

Del.—^Highfleld v., Baultable Trust 
Co.. 156 A. 724, 4 W.W.Harr. 609. 
Iowa.—^In re Knapp’s Estate, 197 N. 

W. 232, 197 Iowa 166. 

Ky.—^Pikevllle Nat. Bank & Trust 
Co. V. Shirley, 136 S.W.^d .426, .481, 


281 Ky. 150, 126 A.L..R. 919, citing 
Corpus Juris. 

Me.—Guild V. Eastern Trust & Bank¬ 
ing Co., 121 A. 13, 16, 122 Me. 614, 
citing Corpus iTuris. 

Miss.—Smythe v. Sanders, 101 So. 

435, 136 Miss. 382. 

Mo.—^Perry v. First Nat. Bank, 68 S. 
W.2d 927, 928, 228 Mo.App. 486, cit¬ 
ing Corpus Juris. 

N.J.—Weiss V. Fenwick, 162 A. 609, 
111 N.J.Bq. 386. 

N.T.—In re Brown’s Will, 169 N.E. 
612, 262 N.Y. 366, modifying In re 
Brown’s Bx’r, 226 N.Y.S. 1, 130 
Misc. 865, and modifying In re 
Brown’s Estate, 232 N.Y.S. 371, 
226 App.Div. 769—^In re Gibbons’ 
WllL 264 N.Y.S. 666, 234 App.Dlv. | 
163, affirming In re Gibbons’ Estate, 
249 N.Y.S. 763, 189 Misc. 668. 

Pa.—^In re Mellier's Estate, 182 A. 
388, 320 Pa, 160—^In re ■ Eshen- 
baugh’s Estate, 174 A. 809, 114 Pa. 
Super. 341. 

28 C.J. p 661 note 16, p 648 note 52 
Ea]. 

Blank check 

Giving blank check, which bank 
completed by Inserting amount and 
making it payable to ”N. Y. draft” at 
recipient’s request, waa held not do¬ 
nation or manual gift.—Succession of 
McBurney, 111 So. 86, 162 Lia. 758. 

irndeliveved check 
There was no gift of checks by 
deceased drawer to payee ncuhed 
therein, where he did not deliver 
checks to payee before death.—^Bair 
V. Snyder County State Bank, 171 A. 
274, 314 Pa. 86. 


Delivery of check and pass book 

That donor, when delivering her 
own check on her bank deposit as a 
gift, delivered the bank pass book 
with the check, did not make the 
gift valid, where it was not a sav¬ 
ings bank book but an ordinary pass 
book which need , not be produced on 
the withdrawal of funds, and the 
production of which gives no right 
to the funds.—Burrows v. Burrows, 
137 N.E. 923, 240 Mass. 486, 20 A.L.R. 
174. 

Statute, pi^tecting bank from lia¬ 
bility for payment of check after 
death of depositor on presentation 
within ten days after its date, does 
not affect rights of parties to check 
delivered as gift and not presented 
and paid until after drawer’s death. 
—^Burrows v. Burrows, supra. 

16. Me.—Guild v. Eastern Trust & 
Banking Co., 121 A. 13, 122 Me. 514. 

N.J.—Connors v. Murphy, 184 A. 681, 
100 N.J.Bq. 280, 63 A.L.R. 1116. 

28 C.J. p 662 note 19. 

OertllLoatiou after death 
Payee of check which was certified 
after maker’s death could not main¬ 
tain claim against maker’s estate on 
ground that check was valid gift, 
since giving of check was executory 
and essential element of completed 
delivery was absent—^In re Ludlam's 
Estate, 286 N.Y.S. 697, 168 Misc. 283. 

17. N.Y.—^Bainbridge v. Hoes, 149 N. 
Y.S. 20, 163 App.Div. 870. 

18. N.Y.—Bainbridge v. Hoes, supra. 
18.' DeL—Highfleld v. Equitable 

Trust Go., 165 A. 724, 4 W.W.Harr. 
509, 
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.short, any step which changes the transaction from 
a mere executory and voluntary promise by the 
donor into an executed transaction will validate it.^® 

A letter handed to plaintiff by the writer directing 
a third person to pay plaintiff a sum of money after 
the writer’s death does not constitute a gift of the 
money.21 

§ 56. Gift of Legacy or Distributive Share 

A legacy or distributive share may be the subject of 
a vaild gift. 

An heir or a legatee has a right to make a gift of 
his interest if he so desires,22 and such a gift will 
be upheld in equity.23 However, the right to an un¬ 
distributed share in the estate of a deceased person 
not being embodied in, or represented by, any docu¬ 
ment of title or other tangible evidence, an assign¬ 
ment in writing is required, although a beneficia¬ 
ry’s assent to tibe executor’s pa 3 rment to another of 
property to which the beneficiary is entitled under a 
will is equivalent to a direct gift by the beneficiary, 
and he cannot thereafter complain.25 


§ 57. Parol Gift of Land 

a. In general 

b. Possession and improvements by 

donee 

a. In General 

The general rule, subject to some exceptions. Is that 
a parol gift of land, even where accompanied by pos¬ 
session, is ineffectual to pass title to the donee. 

The general rule is that a parol gift of land is 
invalid and is ineffectual to pass title to the donee 
and this is true even where the gift is accompanied 
by possession,27 unless such possession is adverse as 
against the donor and continues without interrup¬ 
tion for the statutory period,28 unless after taking 
possession the donee makes permanent and valuable 
improvements,or unless such other facts exist as 
would make it a fraud on the donee not to enforce 
the gift.3® 

b. Possession and Improvements by Donee 

A parol gift of land, accompanied by possession by 
the donee, will be enforced In equity where the donee 


20. Mo.—^Pennell v. Snnis, 108 S.W. 
147, 126 Mo.App. 866. 

21. Cal.—Garde v. Goldsmith, 267 
P. 104, 204 Cal. 166. 

22. U.S.—Chase Nat. Bank of New 
York V. Sayles, C.C.A.R.I., 11 P.2d 
948, 48 A.L.R. 207, reversing, I>.C., 
6 F.2d 408, certiorari denied Sayles 
V. Chase Nat. Bank of City of New 
York, 47 S.Ct. 99, 278 U.S. 708, 71 
L..£:d. 851. 

N.Y.—Thorbum v. Wende, 267 N.Y.S. 
186, 285 App Div. 424, modifying 
266 N.Y.S. 979, 235 App.Dlv. 767, 
affirming Wende V. Wende, 251 N. 
Y.S. 773. 141 Misc. 52—In re Stur- 
ges* Estate, 86 N.T,S.2d 141. 
Conveyance and assignment of dis¬ 
tributive share: 

Generally see Descent and Distri¬ 
bution 9§ 74-^78. 

Assignment of expectancy of ac¬ 
quiring an estate by descent or 
devise see Assignments S 14. 
Transfers generally by legatees or 
devisees see the C.J.S. title Wills 
SS 1115-1122, also 69 C.J. p 1282 
note 51-p 1291 note 96. 

23. U.S.—Chase Nat. Bank of New 
York V. Sayles, C.C.A.B.L, 11 P. 
2d 948, 48 A.L.R. 207, reversing, 
D.C., 6 P.2d 408, certiorarf denied 
Sayles v. Chase Nat. Baiik of City 
of New York, 47 S.Ct 99. 273 U. 
S. 708, 71 L.Ed. 861. 

2€. Mass.—^Reardon v. Whalen,- 29 
N.E.2d 23, 806 Mass. 579. 

25. Tex.—Nagle v. Von Rofifehberg, 
119 S.W. 706, 55 Tex.Clv.App. 864. 
26^ Ala.-^B^cock v. Wiatt il5'9 So. 
704, 283 Ala. 29—Cooke v. Wll-^ 
b€4qk6,;12i Bd. .<5, 219 A^a. 44. 
Aik-^Jlilns'v. ‘B^eid^n, 7 aw.M 16,^ 


177 Ark. 392—^Bostleman v. Henkle. 
289 S.W. 30, 162 Ark. 628. 

Ga.—^Beetles v. Steadham, 197 S.E. 
270, 186 Ga. 110—Doe v. Newton, 
166 S.B. 26. 28. 171 Ga. 418, quoting 
Oorpus grozls. 

Ind,—Weyhmueller v. Hannebohm, 
154 N.E. 771, 86 Ind.App. 726. 
Mich.—'Bame v. Bame, 281 N.W. 60, 
250 Mich. 515. 

N.J,—Horsfleld v. Gedlcks. 118 A. 276, 
94 N.J.Bq. 82, affirmed Roberts- 
Horsfleld vr Gedicks, 124 A. 926, 
96 N.J.EQ. 384. 

N.D.—McWilliams v. Britton, 188 N. 

W. 44, 48 N.D, 976. 

Or.—^Holohan v. McCarthy, 281 P. 
178, 181, 130 Or. 577, ciUng Corpus 
Juris. 

,Pa.—^Lang v. Lang, 14 A.2d 216, 140 
Pa.Super. 856. 

28 C.J. p 665 note 45. 

Memorandum of gift to husband 
and wife, not to take effect until 
death of donor, is insufficient to prove 
alleged parol gift to husband on a 
certain day.—Rader v. Helper, 132 A. 
824, 285 Pa. 679. 

27. Ala.—Cooke v. Wilbanks^ 121 So. 
46, 219 Ala. 44. 

Ga.—^Doe v. Newton, 166 S.B. 26, 28, 
171 Ga. 418, quoting Corpus Juris. 
Ind.—Weyhmueller v. Hannebohm, 
164 N.B. 771. 86 Ind.App. 726, 

Pa,—^Lang v. Lang, 14 A.2d 216, 140 
Pa.Super. 856. 

28 C.J. p 666 note 46, 

28. Ind.—Weyhmueller v^ Hanne- 
■ bohm. 164 N.E. 771, 86 Ind.App. 726. 
Doned^s possession as hostile to donor 

^ Adverse Possession 9 90. 

'29. ’Ga:—^Doe v. Newton, 166 S.B. 

25, 28, T71 Ga, 418, quoting Cotpus 
•’ ihrcUL ' 
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Or.—Holohan v. McCarthy, 281 P. 

i 178, 181, 130 Or. 677, citing Cor- 
pus Juris. 

Tex.—^Elbert v. Waples-Platter Co., 
Clv.App., 166 S.W.2d 146, error 
refused—Johnson v. Perkins, Civ. 
App., 140 S.W.2d 282, error dis¬ 
missed, Judgment correct 
Possession and improvements by 
donee see infra subdivision b of 
this section. 

Xu Arkansas 

(1) In a case where It did not ap¬ 
pear that donee had made any Im¬ 
provements, it was held that tes¬ 
tator could make valid parol gift 
of house and lot, delivering posses¬ 
sion thereof to donee during lifetime. 

1 —Lumpkin V, Askins, 68 S.W.2d 984, 
187 Ark. 1009. 

(2) It has also been held, however, 
that oral gift of land is unenforce¬ 
able unless there is actual possession, 
followed by donee's making valuable 

j improvements.—^Aklns v. Heiden, 7 S. 

I W.2d 16, 177 Ark. 392—Bostleman v. 
Henkle, 289 S.W. 80; 162 Ark. 628. 

30l Tex.—Pranzettl v. Franzetti, Civ. 
App., 124 S.W.2d 195, error refused. 

Parol gift to one reudexliLg valuable 
services without charge to donor be¬ 
fore and after the gift, followed by 
possession in reliance on the gift, 
has been held good as against don¬ 
or's sole heir, who did not challenge 
it until long after the distribution of 
the estate, and after the time allowed 
by law for filing clainxs against the 
estate, even though donee did not 
make valuable and substantial im¬ 
provements on the land after he ac¬ 
cepted it.—Chamberlain v. Chamber- 
lain, 155 So. 136, 116 Fla. 21. 
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ha« been Induced by the > promise of the gift to make 
valuable Improvements to the land, of a permanent na¬ 
ture. Where the circumstances are such as not to entitle 
the donee to enforcement of the gift, he may nevertheless 
recover compensation for the Improvement made, subject 
to offsets In favor of the donor for the use of the prop¬ 
erty. 

The general rule is that a parol gift of land, ac¬ 
companied by possession by the donee, will be en¬ 
forced in equity, when the donee has been induced 
by the promise of the gift to make valuable im¬ 
provements to the land, of a permanent nature, and 
to such an extent as to render a revocation of the 
gift unjust, inequitable, and a fraud on the donee.'®^ 


Such a state of facts will, as shown in Frauds, Stat¬ 
ute of § 99, take the case out of the statute of 
frauds, and entitle the donee to defend his posses¬ 
sion against the donor or his heirs.^^ It must be 
shown, however, that a present g^ft was intended, SS 
that possession was given and taken in pursuance 
of, and in reliance on, the gift, with the knowledge 
and consent of the giver,and that such posses¬ 
sion was exclusive.35 Moreover, in order to give 
the donee the benefit of this rule, the expenditures 
must have been made on the faith of the gift,^® 
during the lifetime of the donor,37 and with his ac¬ 
quiescence.®® It has been held that until the gift is 


81. CaL—^Ktnsell v. Thomas, 124 P. 

220, IS .CaLApp. 6S3. 

Ga.—Aultman v. Gibson, 169 S.E. 
286, 172 Ga. 877-—Sikes v. Seckin- 
^er. 137 S.E. 833, 164 Ga. 96—Nor¬ 
wich Union Fire Ins. Soc. v. Saw^ 
yer, 196 S.E. 223, 225, 57 Ga.App. 
739, citing Oorptis Juris—^Hodgson 
V. Hodgson, 110 S.BL 754, 28 Ga. 
App. 250. 

in.—^Bohanan v. Bohanan, 96 Ill. 691. 
Md.—Whitaker v. McDaniel, 78 A. 1, 
113 Md. 388. 

Mass.—Curran v. Magee, 138 N.E. 1, 
244 Mass. 1. 

Minn.—^Henslin v. Wingen, 280 N.W. 
281, 203 Minn. 166—^Evenson v. 
Aamodt, 189 N.W. 684, 163 Minn. 


N.J.—Horsfleld v. Gedicks, 118 A. 276, 
94 N.J.Bq. 82, affirmed Roberts- 
Horsdeld v.' Gedicks, 124 A. 925, 96 
N.J.E<i. 384. 

N.T,—Schroder v. Wanzor, 36 Hun 


423, 2 How.Pr.,N.S., 13. 

N;D:^—Q5ran v. Gran, 290 N.W. 241, 
■69 N.D. 725—^Heuer v. Heuer, 253 
N.W. 856, 869, 64 N.D. 497, citing 
Oorpus Juris. 

Okl.—^Travelers Ins. Co. of Hartford, 
Conn. V. Baker, 77 P.2d 23, 182 Okl. 
191—Johnson v. Kimmell, 44 P.2d 
978, 981, 172 OkL 316, citing Cor¬ 
pus Jttris. 

Pa.—In re AUshouse’s Estate, 166 A. 
69, 204 Pa. 481, 96 A.LuR. 379. 

Tex.—Davis v. Douglas,. Cam.App., 16 
S.W.2d 232, reversing Douglas v- 
Davis, Civ.App., SOO S.W. 203-r- 
jolinaoh V. : Perkins,. Civ.App., 140 
S.W.2d 282, error dismissed, judg- 

> meat- —Atkins v. Schmid, 

Civ.APD^ 129 S.W.2d 412—^Turner 


, V. Rogers, Civ.App., 106 S.W.2d 1078 
—Buckner' Orphans’ 
igfdihe; C1V?4 pp., 48 SlW.2d 241— 
"looker 4. Dbdscin, Civ.App., 246 S. 
W. 728-^Tei!a^'P'a:c. Coal & Oil Co. 
V. Hajhlfi’Civ^Aipp., 238 a:Mr. $72, er¬ 
ror ; 

'28 C.J. p 666 note 0." 

'Specific performance of parol gift of 


'land see the <U.3. title Specific 
RerfOnhkiib^ 2/78; also 68 C.J. p 
lOhz riotd 7l-p''1064 hdte 84. 

' ■; "■•■v";: ii. 

(1) Prior to adoption c^Cj)^ ;L887 


§ 2413, oral promise to give land, 
followed by possession and improve¬ 
ments, was sufficient to support 
right to conveyance thereof, but since 
adoption of that section, such prom¬ 
ise must be in writing before it 
can be enforced.—^Mann v. Mann, 166 
S.E. 622, 159 Va. 240—^28 C.J. p 666 
note 49 [a]. 

(2) Oral promise to convey lands, 
where supported by valuable consid¬ 
eration, is contract of sale, however, 
not promise to give, and is not with¬ 
in the provision.—^Mann v. Mann, su¬ 
pra. 

(3) Unimproved land, of little vcU- 
ue, passed by parol gift, need be de¬ 
scribed with only reasonable certain¬ 
ty.—Stelnman Coal Corporation v. 
Fleming, 134 S.E. 696, 146 Va. 731. 

32. Ga.—Norwich Union Fire Ins. 
Soc. V. Sawyer, 196 S.E. 223, 226, 
57 Ga.App. 739, citing Corpus Ju¬ 
ris. 

Okl,—Johnson v. Kimmell, 44 P.2d 
978, 981, 172 Okl. 315, citing Cor¬ 
pus Juris. 

28 CJ. p 666 note 52. 

33. Tex.—^Franzettl v. Franzetti, Civ. 
App., 124 S.W.2d 195, error re¬ 
fused—^Miller v. Guinn, Civ.App., 

* 120 S.W.2d 474, error dismissed— 
West Texas Const. Co. v. Adams, 
CivA.pp,. 64 S.W.2d 647, affirmed 
Shlrsy v. West Texas Const. Co., 
86 S.W.2d 1115, 126 Tex. 173. 

34. Mfnil—^Henslin v. Wingen, 280 
N.W. i8i; 203 Minn. 166—^Evenson 
v; Aamodt, 189 N.W. 684, 163 Mten. 
14. 

Ok].-^ohnson v.. Kimmell, 44 P.2d 
978, 981, 172 Okl. 815, citing Corpus 
Juris. 

or. —^Holohan v. McCarthy, 281 P. 178, 
181, 180 Or. 577; citing Corpus <JiU 
zls. 

Tex.—^Davis v. Douglas, CoimApp., 15 
S.W.2d 232, reversing Douglas v. 
Davis, Civ.App., 800 S.W. 203—^Bl- 
<bert v.f Waplcs-Platter Co., Ciy. 
App.,*166 S.W.2d 146, error .refused 
—^Lehman v. Barry, Civ.App., ^ 12i6 
.S.W.2d 469, error dismissed. Judg¬ 
ement correct—^Franzetti v, ^Fran-, 
zs^tjl, CIv.APP^ 124 S.W.^ 196,. ei>= 
tor refused—Miller v. Gui^.^^iv.i 


App., 120 S.W.2d 474, error dis¬ 
missed—^Hightower v. Pruitt, Civ. 
App., 77 S.W.2d 764—West Texas 
Const. Co. v. Adams, Civ.App., 64 
S.W. 2d 647, affirmed Shirey v. West 
Texas Const. Co., 86 S.W.2d 1116, 
126 Tex 173. 

28 C.J. p 657 note 58. 

What oonstitutes ‘possession’* 

Parol gift of land followed by 
donee’s taking possession and imme¬ 
diate use and control by farming, 
harvesting crops, building fences, 
cutting wood and making improve¬ 
ments, is sufficient “possession,” and 
actual residence or occupancy is un¬ 
necessary.—^Johnson v. Perkins, Tex. 
Civ.App., 140 S.W.2d 282, error dis¬ 
missed, Judgment correct. 

36. Okl.—^Johnson v. Kimmell, 44 P. 
2d 978, 981, 172 OkL 816, citing 
Corpus Juris. 

28 C.J. p 657 note 54. 

Permittliig another to occupy prem¬ 
ises as tenant or otherwise does not 
in Itself defeat donee’s possession.— 
Milton V. Milton, 162 S.E. 543, 174 
Ga. 92. , 

36. Ga.—Sikes v. Seckinger, 137 S.E. 
333, 164 Ga. 96—Hodgson v. Hodg¬ 
son, 110 S.B. 764, 28 Ga.App. 250. 

Tex.—^Lehman v. Barry, Civ.App., 126 
S.W.2d 499, error dismissed, Judg¬ 
ment correct—^Franzetti v. Franzet- 
ti, Civ.App., 124 S.W.2d 196, error 
refused—^Miller v. Guinn, 120 S.W. 

’ 2d 474; error dismissed—Trawlck v. 
Buckner Orphans’ Home, Clv.App., 
45 S.W.2d 241. 

28 aJ. p 667 note 67. 

37. Tex.—^Fia^zettl v. Franzetti, Civ. 

. App.,, 1S4 S.W.2d 196, error , re¬ 
fused., , 

'28 CXJ. Jf>,66,7 note 65. 

38. '^laiL'^Sikes v. Seckinger, 187 S.E. 
833, 164 Ga. 96. 

Texi—-Ti^hihaxi vi Barry, Civ.App.. 
S.W.2d 499, errot dismissed, Judg- 
.ment. ji^rppeest—Fi^an^etti y, FnjJ^- 

zet^ C1V.APP.,124 S.W-2^ : 

errpr refused—^Mi}ler y. Gi^inh, Ciy. 
, App., 120 S.jyy:.^d 474 , errosr fPs- 
missed—Tuimer^ v. J Rjc^ers,''Civ. 
• App., 106. S.7y;,2d 1078—Trawlck y. 
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effectuated by a decree of specific performance, the 
legal title does not vest in the donee but remains 
in the donor, and on his death passes to his heirs, 
who can convey the land to the donee.^® 

Improvements made for a donee by another per¬ 
son, pending the donee's possession and on the faith 
of the gift, stand on the same footing as if they 
were made by the donee,^^ but improvements made 
and paid for by a donor, even though they were 
made for the benefit of the donee, or were in the 
nature of a gift to the donee, cannot be regarded as 
improvements by the donee within the rule.^^ 

The improvements made must be of material and 
substantial value, having relation to the value of the 
land and while there is no minimum value as a < 
matter of law,^^ slight and temporary improvements, 
or trivial outlays made to suit the taste or conven¬ 
ience of the occupant, do.not raise an equity in fa¬ 
vor of the donee.^^ Improvements on one tract will 
not inure to the benefit of others, and thus meet the 
requirement of valuable and permanent improve- } 
ments, unless the usages and location of the sepa¬ 
rate tracts of land are such as definitely to consti¬ 
tute an entity, one farm or one homestead^® in 
determining whether improvements made are per¬ 


manent and of substantial value, the rental value 
is not to be deducted from the value of the im¬ 
provements.'*® 

The validity of the g^ft is not affected by the 
fact that the donee was to pay rent during the life¬ 
time of the donor,^7 or by the donor's reservation 
of the right to live on the premises and the donee 
of one who had only a bond for title is not estopped 
to assert his title by witnessing a deed under which 
the donor acquired title subsequent to the gift.'*® 
A parol gift which is repudiated by the donor who 
demands possession and brings suit to recover pos¬ 
session prior to the making of any improvements 
by the donee is, however, ineffectual.®® 

Compensation for improvements. In accordance 
with the general rules laid down in the CJ.S. title 
Improvements §§ 5-14, also 31 C.J. p 313 note 90 
et seq, even where a court of equity will not en¬ 
force a parol gift of land, a donee who has made 
} improvements on the faith of such gift is entitled 
to compensation therefor,®^ subject, however, to 
offsets in favor of the donor for the use of the prop¬ 
erty, and the donee has a lien on the land for the 
amount expended for improvements.®® 


D. EATmCATION AKD REVOCATION 


§ 58. Ratification 

A transaction lacking some of the necessary elements 
of a valid gift inter vivos may be rendered effective as 
a gift by subsequent ratification. 


A transaction lacking some of the elements nec¬ 
essary to make a valid gift inter vivos may be made 
such by subsequent ratification by the donor.®* 
Even if a gift made by the donor under a mistake 


'Buckner Orphans' Home, Clv.App., 
45 S.W.2d 241. 

28 O.J. p 65T note 56. 

39. Oa.—Doe v. Newton, 156 S.E1 25, 
171 Ga. 418. 

4a Ga.—Walker v. Nell. 45 S.B. 887, 
117 Ga. 733. ' 

N.jr.— Horsfield v. Gedicks, 118 A. 
275, 94 N.J.Hq. 82, affirmed Hbh- 
erts-Horsdeld v. Gedicks, 124 A. 
926, 96 N.J.Ea. 384. 

41 . Ga.—^Bodgsbn V. Hodgson, llO S. 

B. 754, 5l8 2^6. 

43, . Iowa.—^Nugent v. Dlttel, 239 N. 
W‘. 559, 050, 213 Iowa . 671, Qiti^ 
Cprpiia Jaris,. ’ / 

TeaLr^ohnson v/ Perl^uis,, CiV.ApPv 
' 14.0, 'S,W.2d 282, error 4jl?niissed, 
ludgihent correct^—Franzettf v. 

Franzetti^ Clv.App., 124 S.W.2d 195, 
Ifei^'or •’ Vefxteed—Tui^e'r ^ itdgers, 

Civ.Ai^., 10^ S.W.2d l5?i->^Davi^ v. 
' li>ou'ilaa, Com.App:,‘S.W.'2d 282, 
‘reVersfiig Doufi^lsia V. ’ D^is,^ Civ. 
’ AipP.. 366' ^.W. 262—Robek V.'Kot- 
ifur, Clv.App., 257*SIW.' 75%f. ’ ' * 

^i'C.J. p'657 not4’‘60:‘;’ ^ 


App., 140 S.W’.2d 282, error dis¬ 
missed, Judgment correct. 

44. Iowa.—Nugent v. Dlttel, 239 N. 
W. 559, 660, 213 Iowa 671, citing 
Corpus atiris. 

Tex.—^Hightower v. Pruitt, Clv.App., 
77 S.W.2d 764, error dismissed. 

28 C.J. p 667 note 61 . 

XmproVsmeiits held not too Inidgntlt- 
cant 

(1) Improvements valued at thirty 
dollars on property worth one thou¬ 
sand dollars.—Davis v. Douglas, Te±. 
Com.App., 16 S,W.2a 232, reversing 
Douglas V. Davis, Clv.App., 300 S. 
W. 203. 

i ^2) Improvements exceeding rea¬ 
sonable rental 'value of land, “and 
amounting to substan-Ue^ly' forty'^er 
ceb^'Of value of land.^Roaek v.*Kot- 
zur. Tex.Civ.App., 267 S.W. 769. ' ' 

'4®. Tex.—^^umer v. . Rogers, CiV. 

,. Anp.,. io.e s.wJii 1078 . , , . 

Samvovesnent and possession Pf^ 
of tra>ot .yi 

A P^oJL gift ojf a tract of land may 
^‘‘^oqd’^ to the whole traet al- 
tiiiotign ine'^ohee fences, Jmproyes, 


and goes into actual possession of 
only a part of it.—^Palm* v. PaUn^ 
Tex.Civ.App., 238 S.,W: 812, 

49. Tex,—^FranzetU v. Franzetti, CSv. 
App., 124 S.W.2d 196, error refused 
—^Barrett v. OallowAy^ Civ.App., 66 
S.W.2d 367-1 -Bqs!^ v..;Kotzui:, Olv. 
App., 267 S.W. 

47. Ga.—Aultman v. Glhson, 169 S. 

R 285, 172 Ga. 877. 

4a Md.—Kelley v. Kelley, 13 A.2d 
529, 178 Md. 389. 

49. Ga.—^Matthews v. Parmer, 116 S. 

B. 77, 154 Ga. 628.^ 
six Tex.—^Dreyer v. Southard, Civ. 

App., 145 S.W, 1103. 

51 ,,: Jdd,—^Duckett v. . Duckett,, 18: A. 

6864^7^ Md. 367. 
t28-C.j>'P 657 notes 63, 64. . 
sa Ky.—Glass v. ■ Gaines, 16 S.W. 

871. =17 S.W. 161, 18 Ky.U 277. 
28 C.J. p 657 note 65. 

Md. —^Duckett V. Duckett, 18 A. 
^ 686, 71 Md. 367. 

T^wm.—^Mechanlcs*^ Sav. Bank A Trust 
Co. V. Scoggm, Cb.A.. 32 S.W. 718. 
44, ^tr.S.--rQuiglej|i^ v.,^ew Yf^k,]jiut. 
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as to his legal right to the property could be rescind¬ 
ed by him, his acquiescence therein until his death 
and for five years after learning his mistake ratified 
the gift;55 and there is a ratification of a gift in¬ 
duced by the fraud of the donee which will pre¬ 
vent a subsequent avoidance of the gift where the 
donor discovers the fraud and remains silent under 
circumstances indicating acquiescence,®® or where 
he acts with relation to the subject matter of the 
gift in such a way as to imply a willingness to stand 
by it.®’^ 

A gift which is absolutely void is not susceptible 
of ratification.®® A document which merely pur¬ 
ports to confirm a gift made prior to the execution 
of the document, although no such gift was actually 
made, is not effective as a present transfer of title 
to property.®® 

In respect of a gift which is voidable because of 
the confidential relations between the parties, in or-. 


der to show acquiescence on the part of the donor 
which will prevent avoidance of the gift it must ap¬ 
pear that the donor has knowledge of the invalidity 
of the gift and of his right to avoid it, that, with 
such knowledge, the donor has consented for an un¬ 
reasonable time that the gift may stand unques¬ 
tioned, and that such consent is the result of his 
free and intelligent choice and not the result of the 
influence of the confidential relations.®® 

§ 59. Revocation 

In general a valid and completed gift Inter vivos can¬ 
not be revoked. 

Where a gift inter vivos has been perfected by a 
sufficient delivery and acceptance, it cannot be re¬ 
voked.®^ So a perfected g^ft is not affected by the 
fact that the donor thereafter comes into the 
physical possession and control of the property, 
without any retransfer of the ownership by the 
donee,®® and a like rule applies to a delivery of the 


L. Ins. Co., C.C.Ohlo, 20 F.Cas.No. 

. 11611. 

28 C.J. p 649 note 56. 

55. N.T.—^Bayley v. Bayley, 126 N.T. 
S. 102, 141 App.Div. 243. 

56. Tenn.—Pearsons v. Washington 
College, 172 S.W. 314, 180 Tenn. 
601. 

57. Tenn,—^Pearsons v. Washington 
College, supra. 

56. Xa lionislaaa a deed of .land in 
consideration of the grantee’s agree¬ 
ment to support the grantors, which 
left the- grantors without sufficient 
property for their subsistence, is 
not susceptible of ratification.—Welch 
V. Forest Lumber Co., 92 So. 400, 
151 La. 960. 

59. Wash.—^Tucker v. Brown, 92 P- 
2d 221, 199 Wash. 320. 

6a Vt.—Wade v. Pulslfer, 54 Vt. 
45. 

28 C.J. p 649 note 60. 

<<Bvea to a party to a oontxaot of 
marriage, in whom the donor is in¬ 
terested only because of the expec¬ 
tation of marriage, the donor may, 
if he wishes, make an absolute gift 
which would be unaffected by a fail¬ 
ure to marry.”—Grossman v. Green- 
stein, 156 A. 190, 191, 161 Md. 71. 
SL U.S.—^Lynch v. La Fonte, D.C. 

CaX. 27 f:Supp. 499. 

Ala.—^Patterson v. Leonard, 200 So. 
759, 240 Ala. 662—Bice v. Blair, 
116 So. 414, 22 Ala.App. 430. ‘ 
CaL—Wellmiih y. Denning, 89 P.2d 
672, 32 Cal.App.2d 373. 

Colo.—Cass V. Blake, 56 P.2d 42, 98 
Colo. 381. 

Iowa.—iStqn^wall v. Panlelson, 217 N. 

W. 456, 204 Iowa ,11367. 

Ky.—^Drake v. Se^w^ty, Trust Co., 268 
S.W./4, 203 :py. 733 . 

Mo^t— yiinklln v. Moss, 101, S.W.2d 
711, T^i4, citing^ Corpus 'juifis. 


N.J.—^Flrst Nat. Bank of Perth Am¬ 
boy V. Keller, 194 A. 664, 122 N. 
J.Eq. 481—Bankers' Trust Co. v. 
Bank of Rockville Center Trust 
Co., 168 A. 788, 114 N.J.Bq. 391, 
89 A.L.R. 697, reversing 169 A. 
606. 110 N.XEq. 203. 

N.T.—In re Brady's Estate, 234 N. 
T.S. 866, 183 Mlsc. 796, reversed on 
other grounds 239 N.T.S. 5, 228 
App.Div. 56, affirmed 178 N.E. 879, 
248 N.Y. 590—In re Hastings' Will, 
4 N.T,S.2d 100. reversed on other 
grounds 8 N.Y.S.2d 73, 266 App.Div. 
918, affirmed In re Hasting's Estate, 
21 N.B.2d 201, 280 N.Y. 694. 

Okl.—Jonte v. English, 40 P,2d 646, 
171 Okl. 291. 

Pa.—See In re McWreath's Estate, 19 
. Wash.Co. 186. 

Tex.—^Unlon Building & Loan Ass'n v. 
Pratt, Civ,App., 84 S.W.2d 781, 784, 
citing Corpus Juris, and followed 
in Union Building & Loan Ass’n v. 
Jackson. 84 S.W.2d 784. 

28 C.J. p 649 note 61, p 650 note 62. 
Se^enuiiLatloiL as to revooabillty 
Usually the question as to revoca- 
bility depends on whether or not 
the transaction was a perfect gift— 
whether it was intentionally made by 
the donor of his own will, or was su¬ 
perinduced by force, fraud,- or un¬ 
due Influence, which operated to de¬ 
stroy donor's free agency.—^Patterson 
V. Leonard, 200 So. 769, 240 Ala. 662. 
Pfupol gift of laud 

Donee of land having acquired per^ 
feet equity under completed parol 
gift, donor could not thereafter re¬ 
voke gift and convey to another.— 
Sikes V. Seckinger, 137 S.E. 838, 164 
Ga. 96. 

Gift to fiauode 

Usually a completed gift from a 
man to his fiancee cannot bo revoked 
^t his option even though it appears 
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to have been Improvldently made and 
without benefit of competent and In¬ 
dependent advice.—^Kelso v. Kelso, 124 
A. 763, 96 N.J.Eq. 364. 88 A.L R. 687, 
affirming 128 A. 250, 96 N.J.Eq. 544. 
As against purohaser from douse 
An attempted rescission of gift of 
automobile won by donor on a draw¬ 
ing at a fair was too late after ac¬ 
ceptance by donee, as against pur¬ 
chaser from donee.—^Hardy v. Car¬ 
rington, 288 P. 620, 87 Colo.’461, 
Hots of third person payable to donee 
Where grantee of land signed and 
delivered to grantor note payable to 
grantor's brother for sum agreed to 
be paid such brother one year after 
grantor's death in partial considera¬ 
tion for deed, grantor had no author¬ 
ity to cancel or release such debt to 
brother without brother's consent or 
acquiescence.—Giles v. Giles, Tex.Civ. 
App., 94 S.W.2d 208, error dismissed. 

62. U.S.—^Edson v. Lucas, C.C.A., 40 
P.2d 898—Lynch v. La Fonte, D.C./ 
Cal., 87 F.Supp. 499. 

28 C.J. p 660 note 62. 

Promissory notes 

Where a gift of notes is complete 
and irrevocable, the fact that the 
donor thereafter, without the knowl¬ 
edge or consent of the donee or'hold¬ 
er, secured the notes from the pos¬ 
session of the holder and destroyed 
them, did not reinvest the title in 
the donor.—^Novak v. Reeson, *193 N. 
W. 348, 110 Neb. 229. 

Delivery to donor for safe-keeping 
When gift is complete, the whole 
title of the donor passes from him 
to the donee, and a subsequent rede- 
Uvery of the subject matter of,the 
gift to the donor to keep for donee 
will not disturb, title of do^qe in, the 
thing given.-—In re Nonqan's Estate, 

Wor: 46o; ’ 
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property by the donee to the executor of the do- 
iior.®3 Where one executing and delivering a deed 
of gift which vests the title in the donee subsequent¬ 
ly obtains possession of the deed and destroys it be¬ 
fore it is recorded, he does not thereby repossess 
himself of the title.^^ 

The donor may not revoke a gift to gratify his 
caprice,®5 or because he has had a quarrel with the 
donee,®® or on the ground that the gift was opposed 
to good morals and public policy.®'^ 

While a gift may be rescinded or modified at any 
time by the mutual consent of the parties,®® no act 
of the donor not consented to or acquiesced in by 
the donee will affect the title of the latter.®® 

A gift cannot be afterward changed by the donor 
into a contract,*^® or a debt,*^! or a trust.*^® 

One desiring to rescind a g^ift made under mis¬ 
take as to his legal right to the property is bound 
to act promptly on learning of such mistake.^® 

Delivery to agent of, or trustee for, donee. A 
gift which has been executed and rendered complete 
by delivery to an agent of, or trustee for, the donee, 
under rules stated supra § 25, is not revocable.^^ 


§ 59 

Death of donor. A valid and completed gift in¬ 
ter vivos cannot be revoked by the heirs or personal 
representative of the donor.^® A gift which has 
been executed and rendered complete by delivery to 
a third person as agent of, or trustee for, the donee, 
and not as agent of, the donor, is not revoked by the 
subsequent death of the donor before the property 
has been actually delivered to the donee.*^® 

Effect of testamentary disposition of property. A 
gift is not revoked or annulled by a subsequent will 
of the donor making a different disposition of the 
property,*^or requesting the donee to make a cer¬ 
tain disposition thereof nor is the validity of the 
gift affected by the fact that the donor had by will 
previously bequeathed the property to some one 
else.*^® 

Statutory providons. Provision is sometimes 
made by statute for revocation in certain cases.®® 
Under a statutory provision that a donation inter 
vivos exceeding the amount which the donor can 
dispose of by donation retains all its effect during 
the life of the donor, the right to annul a donation 
of all the donor’s property is personal to the donor 
during his life.®^ 


63. Delivery for ooUeotion 
Donee of postal savings certificates 
did not relinquish her claim thereto 
hy delivering them after donor's 
death to his executor for collection. 
—^In re Diskln's Dstate, 161 A. 893, 
105 Pa.Super. 519. 

-64. N.T.—^Hershey v. Robson, 121 N. 
Y.S. 167. 

■65. N.Y.—Matteson v. Johnston, 124 
N.T.S. 185, 139 App.Div. 859. 

(BS. G-a.—Vickers v. Vickers, 66 S.Bl. 
885, 138 Ga. 883, 24 L.R.A.,N.S., 
1043. 

67. La.—^Monatt v. Parker, 80 La, 
Ann. 585, 31^ Ain.B. 229. 

^.T.—Platt V. Elias, 79 N.H. 1, 186 
N.Y. 374, 116 Am.S.R. 558. 11 L.R. 
A.,Nr.S., 564, 9 Ann.Cas. 780, affirm¬ 
ing 96 N.Y.S. 710, 108 App.Div. 865. 
28 C.J. p 660 note 66 . 

168 . Ind.—Goelz v. People's Sav. 

Bank, 67 N.B. 232, 31 Ind.App, 67. 
Xa.—Quirk v. Smith, 49 So. 728, 124 
La. 11. 

28 C.J. p 660 note 67. 

>69. Iowa.—Tucker v. Tucker, 116 N. 

W. 119, 138 Iowa 344. 

28 C.J. p 650 note 68. 

Mortgage or trust deed 

( 1 ) Where donor of land subse¬ 
quently execu^d trust deed contain¬ 
ing power of sale, such deed did not 
rescind gift in favor, of purchaser at 
sale of property under trust deed, 
since title was already vested in 
•donee of land.*—^Union Building & 
Loan Ass'f^n ^ Pratt, Tex.Civ.App., 84 


S.W.2d 781, followed in Union Build- | 
ing & Loan Ass'n v. Jackson, 84 S.W. 
2d 784. 

(2) Where a valid gift of personal 
property has been made, the donor 
cannot defeat the donee's right to 
the property by a subsequent mort¬ 
gage thereof.—^Miles v. Monroe, 182 
S.W. 643, 96 Ark. 531. 

Subsequent acts of parties not affect¬ 
ing vested rights of donee 
That donee of gift consisting of as¬ 
signment of bonds and mortgages re¬ 
ceipted for Interest in name of donor, 
and that donor extended term of; 
mortgage, did not vary vested legal 
rights of donee.—^In re Dunne's Will, 
240 N.Y.a 845, 136 Misc. 260, a^rmed 
In re Dunne’s Estate, 249 N.Y.S. 925, 
232 App.Div. 831. 

70. Pa.—In re Myers, 93 A. 818, 248 
Pa. 76. 

71. Ky.—Owsley v. Owsley, 77 S.W. 
394, 25 Ky.L. 1194. 

S.C.—^Martin v. Jennings, 29 S.E. 807, 
62 S.C. 371. 

78. Ga.—^Vickers v. Vickers, 66 S.E. 
885, 133 Ga. 383, 24 L.R.A,N.S., 
1043. 

Mo.—Franklin v. Moss, 101 S.W.2d 
711, 714, citing Corpus Juris. 

73. N.Y.—^Bayley v. Bayley, 126 N. 
Y.S. 102, 141 App.Dlv. 248. 

«74. Ill.—^In re Meyer's Estate, Ap^p., 
46 N.E.2d 495—^In re Trapp's Es¬ 
tate, 269 IIIAlPP. 269. 

75. Ala.—^Patterson v. Leonard, 200 
So, 769, 240 Alsu 652. 
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Rights of heirs or distributees with 
respect to gift and conveyances by 
intestate in fraud of heirs or dis¬ 
tributees in general see Descent 
and Distribution S 63. 

76. Ill.—^In re Meyer's Estate, App., 
46 N.E.2d 496—In re Trapp's Es¬ 
tate, 269 IlLApp. 269. 

28 C.J. p 641 note 65. 

77. N.B[.—Sanborn v. Goodhue, 28 
N.H. 48, 59 Am.D. 898—^Marston 
V. Marston, 21 N.BL 491. 

N.Y.—^De Caumont v. Bogert, 36 Hun 
382. 

78. La—^Hawkins' Succession, 71 So. 
492, 189 La 227. 

79. N.C.—^Parker v. Ricks, 58 N.C. 
447. 

80. .fil Douistana 

(1) It is provided by statute that 
donations inter vivos are liable to 
be revoked or dissolved on account of 
the following causes: First, the in¬ 
gratitude of the donee; second, the 
nonfulfillment of the eventual condi-. 
tions which, suspend their consum¬ 
mation; third, the nonperformance of 
the conditions imposed on the donee; 
and fourth, the legal or conven¬ 
tional return. Civ.Code art 1669—^28 
C.J. p 660 note 77 [a]. 

(2) A remunerative donation is not 
subject to revocation on account of 
ingratitude.—White v. White, La 
App., 7 So.2d 256. 

81. La—^Maxwell v. Maxwell, 166 
So. 166, 180 La 36. 



GIFTS 


38 C.J.S. 


§ 60 


§ 60. -Of Imperfect Gift 

a. General considerations 

b. By death of donor 

a. Q-raeral Oonsideratioiis 

A purported gift Inter vivos Is revocable until execut* 
ed, that Is, while some essential element of a perfected 
gift Is lacking. 

A purported gift inter vivos is revocable until 
executed;®^ in other words, where some essential 
element necessary to make a perfected gift inter vi¬ 
vos,®® such as delivery to, or acceptance by, the 
donee,is lacking, the donor may revoke the gift 
at any time before it is perfected, or may encumber 
apd reduce its scope and extent as much as he 
likes,®® or, as sometimes stated, may impose condi¬ 
tions.®® Until a donor has divested himself abso- 
lutdy and irrevocably of the title, dominion, and 
control of the subject of the gift, he has power to 
revoke it.®*^ 

Donates order for payment of money; check. 


In general, in the absence of facts which work an 
estoppel, an order for the payment of money made 
for the purpose of making a gift of the money by 
I the person making the order may be revoked by him 
at any time before pa 3 rment.®® So in general the 
donor may revoke a purported gift of a check drawn 
by him by stopping payment at any time before pay¬ 
ment of the check by the drawee®® or before pay¬ 
ment or acceptance®® of the check by the drawee, or, 
as sometimes stated, before presentation for pay- 
ment.®l 

After delivery to third person. Where the sub¬ 
ject matter of a gift is delivered to an agent of the 
donor to be delivered subsequently to the donee, the 
donor may, at any time before the agent acts pursu¬ 
ant to his authority, revoke the gift and reclaim the 
property.®® 

h. By Death of Donor 

An unexecuted gift Is revoked by the death of the 
donor. 


82. Ill.—Meyer v. Meyer, 89 N.R2d[ 
811. 379 Ill. 97, 140 A.L..R, 484, af- 
flnnlnff 38 N.B.2d 738, 309 IlLApp. 
643—Chandler v. Illinois Nat. Bank 
& Trust Co. of Rockford, 8 N.B.2d 
705, 290 IU.App. 509. 

28 C.J. p 651 note 78. 

So-called gift to take effect in the 
fatnxe may . revoked at' any time 
by the donor.—^Hopkins v. Hughes, 
1787N.Ra00,.34O IlL 604. 

' ’-‘'Ll "'*• ■ ' ‘ ' ' 

83. Fa.—^In re ‘Kaufmann's* Bstate, 
127 A, 133, 281.Pa. 619M-rTonker v. 

, Tanker, 14 Pa.Dist .6^ Co. ^1, 

Tex.—^fee'navijles'v.'tiaredo Nat Banlt, 
C1V.APP., 91 S.V^,2d ai72, 374, quot¬ 
ing Ooxpiui OToxis. 

28 C.J. p 651 note’78. 


Memorandiui to make gift 
Where property described in deeds 
executed by testator prior to his de¬ 
cease became part of testator’s reside 
uary .estate by reason of failure to 
deliver the deeds prior to decease, 
an iagreem^nt bet^ween the residuary 
legaie^ ')CH4t the executor should de¬ 
liver the 'dWedS* to the designated 
gi^'t^s'^^E^tituted a memorandum 
td; 'mfilk'e a girt '^I^lch was revocable 
bejfbre acceptance' b;?^' the ^antees 
and' approval by the' doi;irti-^In re 
M4dlp^S Estate.;’! N,T:s.2d 2Sk 
App.biv. 30i affirmed 17 N^Ef^d^ lO^ 
278 N:T. 429. ' ' ' . 


; l&'.i-J^ha Ins. ^ Co. of b[aai:f 
Cphn, V. Eblenit y9 *S.W.2d 7lb, 714, 
eiiiNr jtuis. 

^V} 25^ S. 

tW." 49b^^498/^ citf^^TilSoTplus-' JWs^ 
Tex.—Benavides y. 

28 C.J. p $61 ' -"Si 


Before delivery to donee or to trus¬ 
tee for, or agent of, donee 
‘ (1) Gift may be revoked until there 
is delivery either to donee or to trus¬ 
tee who holds gift for donee.—^Peter¬ 
son V. Weiner, Tex.Clv.App., 71 S.W. 
2d 544, error refused. 

(2) Maker of promissory notes 
could recall them and revCke gift 
where the payee had never obtained 
possession and such notes had not 
been delivered to the payee or to any 
agent of the payee.—^Kjensbek v. 
Charity Board of Lutheran Brother¬ 
hood, 267 P. 521, 126 Or. 358. 

85. ;N.Y.—Messiah Home For Chil¬ 
dren V. Rogers, 106 N.B. 59, 212 
N.T. 316, affirming 146 N.T.S. 711, 
161 App.Dlv. 866. 

86. Ky.—.^na Ins. Co. of Hartford, 
Conn. V. Eblen, 99 S.W.2d 710, 
266 Ey. 548. 

87. Tex,—Chaison v.. Chalson, Civ. 
App., JL64 S.W,2|ii 9^1, error refused 
—^Benavides v. Laredo Nat. Bank, 
Civ.App„ 91 S,W.2d 372, 374, quot¬ 
ing Corpus dtixis. . 

28 C.J. p 651 note 80. 

Deposit in bank 

(1) The right of a person who 
makes a deposit in the names of him¬ 
self and another, payable to either 
Qi; tj^e su^ivor, to revoke has been 
re'ob^i^d—Cleveland Trust Co. v. 
Scobie, m- i7.B. 378, 114 Ohio St. 241, 
.4811 ALli.B^rX‘82.. 

(2) Th^'bright of'tersbn whc 

im^f^ n<h.^ 

tiffing;t 41 W^hai>k,;poi;.,jtp i^y joao^^y 
from the depqgtt tq^aujc]^ ^l^er.ib^s 
been upheld, and it was held that 

nJldcatlon in refa^h|f’jc4y^en!f 


other.—^Esling v. City Nat Bank & 
Trust Co. of Battle Creek, 270 N.W, 
791, 278 Mich. 671. 

(3) The right to revoke has also 
been recognized where the deposit 
was made in the name of the person 
making the deposit ’’or” of another. 
—^Rasey v. Currey's Estate, 261 N.W. 
784, 265 Mich. 597. 

(4) Gift of bank deposit In gen¬ 
eral see supra SS 48-52. 

(5) Ownership of bank deposit in 
general see Banks and Banking 
285-287, 694, 998-995. 

88 . Mo.—^Fbulke v. Hickman, App., 
259 S.W. 496. 

89. IlL—Martin v. Martin, 101 Ill. 
App. 640, reversed on other grounds 
67 N.B. 1, 202 'Ill. 382. 

Miss.—Smythe v. Sanders, 101 So> 
435, 136 Miss. 382. 

28 C.J;. p ,662 AOte 17. 

Gift of donor’s own check in general 
see supra § 55. . 

Right of drawer of check to revoke or 
stop payment in general see Banka 
and Banking § 344 a. 

90. Ky,-?-P6xworthy v. Adams, 124 
S.W. 38i. 13.6 Ky. 403, 27,L.R.A.,N. 
S.,'808, Ann:Cas.l9l2A ^2rt. . 

9L Mass.—^Burrows v. Burrows, 137 
N.E. 923, 240 Mass. 485, 20 A.L.R. 
174. 

99. N.J.—Cross V.. Cross, 5^7 A.2d .877, 
881, 20 N.J.Misc. 859, quoting Cbf- 
pus Juzis. " 

Pa.—^In re Stewart’s Estkte, • 168- A- 
754, 756, 309 Pa. 204, queuing Cor¬ 
pus Juzis. - j / 

Tend—Peterson v. WeinOr, GiV-App., 

ia# dy,'ft'$61 ' 
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An unexecuted gift is revoked by the death of 
the donor.®^ So, where the donor delivers the sub¬ 
ject matter of the gift to his agent to be delivered 
subsequently to the donee, the donor may, at any 
time before the agent acts pursuant to his authority, 
revoke the gift and reclaim the property, as shown 
supra subdivision a of this section, and where such 
delivery does not take place in the donor’s lifetime 
his death revokes the agency, and no delivery there¬ 
after is valid.^^ 

Donor^s check. The purported gift of a check 
drawn by the donor is in general revoked ipso facto 
by the death of the donor before payment,^^ qj- be¬ 
fore payment or acceptance,^® of the check by the 
drawee, or, as sometimes stated, before presenta¬ 
tion for pa 3 mient,®T except, according to some cases, 
where the check is for the exact amount which re¬ 
mained in the donor’s bank account®® 

§61. - Of Conditional Gift 

a. General considerations 

b. Gifts in contemplation of marriage 


a. Gteneral Considerations 

The donor may In general revoke a gift made sub- . 
Jeet to a condition if the donee violates or refuses to per¬ 
form such condition. 

Where a party makes a gift on certain conditions 
and the donee violates the conditions or refuses to 
perform them, the donor may in general revoke the 
gift on such violation or refusal on the part of the 
donee.®® Qualified or conditional gifts generally 
are considered supra §§ 36-39. 

b. Gafts in Contemplation of Marriage 

In general a gift to the person to whom the donor la 
engaged to be married, made In contemplation of mar- 
riage, Is conditional, and the donor is entitled to recover 
the property on breach of the engagement by the donee. 

A gift to a person to whom the donor is engaged 
to be married, made in contemplation of marriage, 
although absolute in form, is conditional; and on 
breach of the marriage engagement by the donee the 
property may be recovered by the donor,^ and under 


93. Ill.—^Hopkins v. Hugrbes, 173 N. 
R 100, 340 Ill. 604—In re Meyer's 
Estate. App., 46 N.E.2d 495. 

N.J.—Cross V. Cross, 27 A.2d 877, 
881, 20 N.J.Misc. 859, quoting: Cor. 
ptui Juris. 

Pa.—In re Stewart's Estate, 163 A. 
754, 756, 809 Pa. 204, quoting Cor. 
pus Juris. 

28 C.J. p 651 note 82. 


Promise to make g^t 

(1) No matter how often or em¬ 
phatically donor expressed intention 
to make gift, promise or purpose, on 
donor's death before deliveir Is com¬ 
pleted, is revoked.—In re Allshouse's 
Estate, 156 A. 69, 72, 304 Pa. 481, 96 
A.L.R. 379. citing Corpus Juris. 

(2) When person agrees to m^ke 

gift of land by delivery of deed and 
dies before delivery, gift Is unexecut¬ 
ed and intention revoked.—^In re Alls¬ 
house's Estate, 156 A. >69, 304 Pa. 481^ 
96 A.L..R. 379. ^ 


(S) Oral promise or agreement of 
owner of land to give it to certain 
persons w^ revoked or terminated 
whore owner died leaving a Will' de¬ 
vising the land to others, and Such 
promise or agreement could hot be 
enforced against such devisees.— 
Moore Segarh, 14 S.E.2d '752,'192 
Qsi 190j- ■ 

9^ ^IU.^Iu< re > Meyer's Estate^ ' 


N.J.-^ross V. Cross, 27 A.2d 877„' 8JS1^ 

Pa^—lii' re Stewart’s ]^taj:e,^ 16^ Ji 
,75.^, 755 , P^ 204,. guo^ng 


•Ist 

38 C. J.S.-64 


:ri. re Sawyer*g,,jl 
‘ ^6..:764. 


Tex.—^Peterson v. Weiner, Civ.App., 

71 S.W.2d 544, error refused. 

28 C.J. p 651 note 84. 

Delivery for payment on appointment 
of guardian 

Where client directed attorney to 
pay money collected to her nephew 
or his guardian and, after collection, 
directed him to hold It for the 
nephew and pay it to the gpiardlan 
as soon as one should qualify, but 
the client died before payment to 
the guardian, there was no valid 
gift under Clv.Code 1910 $5 4144, 
4147,' for want of delivery.—Knight 
V. Jackson, 118 S.E. 661, 156 Ga. 165. 

95. DeL—Highfield v. Equitable 

Trust Co., 165 A. 724, 4 W.W.Harr. 

609. 

Mias.—Smythe v. Sanders, 101 So. 

435, 136 Miss. 382. 

Pa-—In re Mellier's Estate, 182 A. 

388, '320 Pa. 150—^Keller v, Davis,. 

187 A. '267, 123 Pa.Super. 240— 

In re Eshenbaugh's Estate, 174 A:. 

809, 114 Pa.Super. 341. 

28' C. J. p 662 note lO. 

Gift not revoked 

, in a case In u^hlch th;e opinion does 
not show whether. or not the court 
was considering. a cheqk drawn by 
the donqrj'it ’was,st(8^.ted, broadly that, 
wheire the ^ift of a bai^ check is 
ac^eptM fey th^ . donee, failure ..qf 
the dOhee' th present it to the bank 
for before the death of the 

donor does ndt operate as a revoca¬ 
tion of tlie gift, especially where the 
gift wuA^Jttot/mtjaev in expectation of 
the death of the donor.—^Elders* v. 
^riner, 150 S.E. 857, 49 

qf,check as revoca- 

1 to- pay: prjipousot 



check in general see Banks and 
Banking § 344 d. 

96. Ohio.—Simmons v. Cincinnati 
Sav. Soc., 31 Ohio St. 457, 27 Am. 
R. 521. 

28 C.J. p 662 note 18. 

97. Mass.—Burrows v. Burrows, 137 
N.E. 923, 240 Mass. 485, 20 A.LuR. 
174. 

28 'C.J. p 662 note 18. 

98. Fcl—I n re Mellier's Estate, 182 
A. 888, 820 Pa.. 150. 

99. Mo.—Franklin v. Moss, 101 S.W. 
2d 711, *714, citing Corpus Juris. 

28 C.J. p 661 note 85. 

1. Qa.—-Guilin v. Kelly, 14 S.B.2d 
50, 55 * 191 Ga.. 880, citing Corpus 
Juris. 

Ky.— Schultz V. Duitz, 69, S.W.2d 27, 
29, 253 Ky. 185, 92 A.Ii.R. 600, quot¬ 
ing Corpus Juris. 

Mo.—Franklin v. Moss, 101 S.W,2d' 
7,11, 714, citing Corpus Juris. 

Pa—Ruehling Vv Kprnung, 98 Pa. 
Super. 536, 538, quoting Corpus 
Juris. r ^ 

Tex.—Shaw v. Christie, Civ.App., ifO 
^S.W.^d., .989, 991 , quoting Co^us 
Juris. ' . 

28 C.J. p 651 note 89. 
property 

v^l) The rule applies to a gift of 
property.—GufBn v. Kelly, 14 S. 
B.'2d 60,191 Ga 880. 

1 (2j> Where realty was conveyed > to 
purchaser's intended wife with un¬ 
derstanding that it should be held 
by, her for. purchaser on condition of 
the4r marriage, and that if marriage 
was'iuot consummated realty should 
bS' reconveyed to purchaser, title 
passed to intended wife cond^onaI -3 
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some statutes the subject matter of a gift uiade in 
contemplation of a future marriage which does not 
take place may be recovered by the donor. ^ The 
donor is not, however, necessarily entitled to recov¬ 
er the property given during the course of the en¬ 
gagement merely because the engagement is termi¬ 
nated the donor may make an absolute gift, 
which will be unaffected by failure to marry, to a 
person in whom the donor is interested only be¬ 
cause of the expectation of marriage.^ So it has 
been held or recognized that, if the gift is made 
simply for the purpose of introducing the donor to 


the donee’s acquaintance, and to gain her favor, the 
property is not recoverable, although marriage does 
not ensue,® and that, where a Christmas present is 
made by a man to his fiancee, it becomes her prop¬ 
erty, and the subsequent breaking of the engage¬ 
ment does not entitle him to recover it back.® 

Engagement ring. The gift of an engagement 
ring is conditional, and as a general rule the donor 
is entitled to reclaim it if the engagement is bro- 
kenJ The rule generally applies where the engage¬ 
ment is broken by the donee,® where the engagement 
is terminated by mutual consent,® or where the mar¬ 


ly only, so that purchaser was enti¬ 
tled to reconveyance upon her re¬ 
fusal to consummate marrlagre-— 
Shaw V. Christie, Te3:.Civ.App., 160 
S.W.2d 989. 

CHit hy parent of party to marrlagre 
engagement 

The right of the father of the 
prospective wife to the return of 
money given to the prospective hus¬ 
band, which gift was induced by. 
and made in contemplation of, the 
prospective marriage, has been up¬ 
held where the prospective husband 
broke the engragement.—Grossman v. 
Greensteln, 156 A. 190, 161 Md. 71. 
Statute not applicable 

IProvision of St. S 2121 entitling 
each spouse to return of property 
obtained in consideration of marriage, 
on final judgment of divorce, does 
not apply to case of broken contract 
to marry.—Schultz v. Duitz, 69 S.W. 
2d 27, 263 Ky. 135, 92 A.L..R. 600. 
Want ,of engagement and of aooept- 
anoe of proposal of marriage 

Gifts of house, notes, and deeds of 
trust by widower to two sisters did 
not fail because made in contempla¬ 
tion of marriage to one of donees, 
which did not occur, where house 
was conveyed before any marriage 
proposal was made and such propos¬ 
als were all rejected.—Jeude v. Bl- 
ben, 89 S.W'.2d 960, 338 Mo. 873. 

Xh New Tork 

(1) The rule stated in the text has 
been recognized or applied.—^Beck v. 
Cohen. 262 N.T.S. 716, 718, 237 App. 
Div. 729, citing Corpus Juris—Cush¬ 
ing V. Hughes. 195 N.T.S. 200, 119 
Misd. 39—Antaramlan v. Ourakian, 
194 N.T.S. 100, 118 Misc. 558. 

(2) The view has been taken, how¬ 
ever," that, even though gifts were 
made in reliance on the promise of 
marriage, it does not necessarily fol¬ 
low that the gifts were made on con¬ 
dition that they would be returned 
if the donee refused to keep her 
promise to marry, and that it was 
not incumbent on the donee to re¬ 
turn the gifts in such case if she 
never expressly or impliedly agreed 
to return them if her promise to 
marry should not be fulfiiled.^-^l^os- 


enberg v. Lewis, 206 N.T.S. 353, 210 
App.Div. 690. 

(3) Engagement ring see infra 
notes 7-14. 

2. Xu houlsiaua 

(1) In view of the provision of Civ. 
Code art 1740 that every donation 
made in favor of marriage falls if 
the marriage does not take place 
and of the provision of art ‘1897 that 
a gift in consideration of a future* 
marriage is void if the marriage does 
not take place, the donor is entitled 
to the return pf gifts made in con¬ 
templation of marriage if the mar¬ 
riage does not take place.—^Ricketts 
V. Dtible, La.App., 177 So. 838—^De- 
cuers V. Bourdet, 120 So. 880, 10 La. 
App. 361. 

(2) Under such statutes the donor 
is entitled to the return of the gifts 
even though he is the one who 
breaches, or who is primarily re¬ 
sponsible for the breach of, the en¬ 
gagement.—^Ricketts v. Duble, supra 
—^Decuers v. Bourdet, suprcu 

(3) That gifts in contemplation of 
marriage were not given during pe¬ 
riod of renewed engagement, but 
had been given before the parties had 
quarreled and then renewed engage¬ 
ment, did not bar a recovery of gifts 
by donor when marriage did not take 
place after another quarrel; the do¬ 
nor, by not demanding back his gifts 
when engagement was first broken, 
did not waive his right to recover 
the gifts when the engagement was 
broken a second time after engage¬ 
ment had been renewed.—^Ricketts v. 
Duble, supra. 

(4) It has been held that the moth¬ 
er of the prospective wife is entitled 
to recover from the other party to 
the engagement an amount of money 
given to such other party by the 
mother, notwithstanding the engage¬ 
ment was terminated by the daugh¬ 
ter's marriage to another man.— 
McCormick v. Monette, 1 La.App. 
186. 

3. Pa.—^Ruehllng v. Homung, 98 Pa. 

Super. 535. 

Death of donee 

The donor is not entitled to re¬ 
claim the property from those claim¬ 

850 


ing under the donee where the lat¬ 
ter did not refuse to marry the donor 
and died while the engagement was 
still operative.—Urbanus v. Bums, 
20 N.E.2d 869, 800 Ill.App. 207. 

4b Md.—Grossman v. Greenstein, 156 
A. 190, 161 Md. 71. 

5. Pa.—Ruehling v. Homung, 98 Pa. 
Super. 535, 538, quoting Corpus Ju¬ 
ris. 

a. Mich.—^Richmond v. Nye, 85 N.W. 

1120, 126 Mich. 602. 

Pa.—^Ruehling v. Homung, 98 Pa. 
Super. 535, 538, quoting Corpus Ju¬ 
ris. 

7. N.J.—Sloin V. Lavine, 168 A, 849, 
11 N.J.Misc. 899. 

Pa.—Ruehling v. Homung, 98 Pa. 
Super. 585. 

Xn Louisians^ in view of the pro¬ 
visions of Civ.Code art 1740 that 
every donation made in favor of mar¬ 
riage falls if the marriage does not 
take place, and of art 1897 that a 
gift in consideration of a future mar¬ 
riage is void if the marriage does 
not take place, where contemplated 
marriage did not take place, engage¬ 
ment ring could be recovered because 
of failure of consideration.—Rick¬ 
etts V, Duble, App., 177 So. 838— 
Wardlaw v. Conrad, 137 So. 603, 18 
La.App. S87—^Decuers v. Bourdet, 120 
So. 880, 10 La.App. 361. 

8 . N.J.—Sloin V. Lavine, 168 A. 849, 
11 N.J.M1SC. 899. 

N.T.—^Benedict v. Flannery, 189 N. 
T.S. 104, 116 Misc. 627—^Hutchinson 
V. Kemitzky, 23 N.T.S.2d 650, ap¬ 
peal denied 24 N.T.S.2d 1013, 260 
App.Div. 1028. 

Pa.—^Ruehling v, Homung, 98 Pa. 
Super. 535. 

Befusal to marry without osuse 
Woman who, after engagement to 
marry, without cause declines to wed, 
must return engagement ring.—Beck 
V. Cohen, 262 N.T.S. 716, 237 App. 
Div. 729. 

9. N.T.—Wilson v. Riggs, 196 N.B3. 
.584, 267 N.T. 570, affirming 276 
N.T.S. 282, 24? App.Div. 83—Hutch- 
inshn v. Kemitzky, 28 N.T.S.2d 
650, ap]^ denied 24 N.T;S.2d 1018, 
260 AppJOiv. 1028. 
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riage does not occur because of disability of either 
party which is recognized by law,^® or because of 
the death of the donee.^l 

There is authority for the view that the donor is 
not entitled to recover the ring where failure to 


§ 62 

marry is the fault of the donor and not of the 
donee,12 or where the donee breaks the engagement 
on discovery of donor’s fraud in inducing donee’s 
promise to marry. 12 Under some statutes, however, 
the donor is entitled to the return of the ring even 
though he is responsible for the failure to marry.l^ 


E. ACTIONS 


§ 62. In General 

In the absence of fraud, mistake, or undue influence» 
no action can ordinarily be maintained to recover prop¬ 
erty which has been given away by unconditional gift. 
While an executed gift may be enforced by action, an 
executory or imperfect gift will not ordinari|y be en¬ 
forced. 

Because a donor cannot, as a general rule, revoke 
an executed gift, see supra § 59, the courts will not, 
in the absence of fraud, mistake, or undue influ¬ 
ence, i® lend their aid to a donor or his representa¬ 
tives to recover back the subject of a consummated 
gift inter vivos,or to cancel a deed of gift.!*^ 

Where, however, the conditions of a gift inter 


vivos have not been complied with, it may be re¬ 
covered by the donor or his representatives or heirs 
by an action of assumpsit,!^ or by an action to re¬ 
voke, under statutes providing for revocation in cer¬ 
tain cases,i2 discussed supra § 59; and trover will 
lie on a donee’s refusal to return an incomplete 
gfift20 or relief may, in an appropriate case, be had 
in equity.2i If the gift has been obtained by fraud 
or undue influence, a bill to set it aside may be main- 

tained.22 

Enforcing gift An executed gift may be en¬ 
forced by action.28 Thus a donee may maintain 


Pa.—^Ruehling v. Hornungr,. 98 Pa. Su¬ 
per. 535. 

10 . Pa.—^Ruehlingr v. Homung:, su¬ 
pra. 

11 . Pa.—^Ruehlingr v. Homung, su¬ 
pra. 

12. Ky.—Schultz V. Duitz, 69 S.W.2d 
27, 253 Ky. 135, 92 A.L..R. 600. 

N.T.—^Beer v. Hart, 274 N.T.S. 671, 
163 Misc. 277. 

Dlsonssloii of ml« 

In holding that, where the donor 
breaches the contract to marry, the 
donee is entitled to retain the ring 
and to recover it from the donor if 
the latter has taken the ring from 
the donee without the latter's con¬ 
sent, it was said that, while the mar¬ 
riage contract may be supported by 
mutual promises of parties to marry, 
parties are bound by payment or 
promise of additional consideration.— 
Schultz V. Duitz, 69 S.W.2d 27, 268 
Ky. 186, 92 A.L.R. 600. 

13. N.Y.—^Beck v. Cohen, 262 N.T.S. 
716, 237 App.Div. 729. 

14. Ija.-r-Eicketts v, Duble, App., 
177 So. 838—^Decuers v. Bourdet, 
120 So. 880, Id lia.App. 861. 

16. Mo.—Long V. Long, 121 S.W.2d 
’ 800. 

"If a man, without fraud or duress, 
make a gift, while in the full pos¬ 
session of the capacity validly to 
contract or grant, he cannot find in 
eoLulty when he would af terwarde* re¬ 
call his bounty because 6f its orig¬ 
inal improvidence.”-^To’ung v. Mur¬ 
ray, 152 A. Ill, 113, 159 Mdi 656. 

Mere existence of xneretziolonji re- 
latiLons between dohbF itod' dor^^^ 
witheut df Undue influence, 


furnishes no basis for recovery of 
gift—In re Seifert's Estate, 260 N.Y. 
S. 397. 145 Misc. 503. 

16. Mo.—^Franklin v. Moss, 101 S.W. 
2d 711, 714, citing Corpus Juris. 

N.J.—-First Nat Bank v. Keller, 194 
A. 654, 122 N.J.Bq. 481. 

N.Y.—Schellnski v. Evans, 22 N.T.S. 
2d 160. 

23 C.J. p 650 note 72. 

Forgotten gift 

That donor, possessed of sufficient 
mind to comprehend the nature of 
her act when gifts sought to be re- I 
Yoked were made, and not fraudu¬ 
lently induced or unduly influenced 
to make them, does not remember 
having made them, is immaterial, 
and does not entitle her to a Judg¬ 
ment of revocation.—^McCue v. Mc- 
Cue, 123 A. 914, 100 Conn. 448. 
TrxLConditioiial g^ft . 

N.Y.—^Rosenberg v. Lewis, 206 N-Y. 
S. 353, 210 .App.Div. 690. 

17. Mo.—^Franklin v. Moss, 101 S.W. 
2d 711, 714, citing Corpus Juris. 

28 O.J. p 650 note 73. 

18. Ky.—Williamson v. Johnson, 12 
Ky.L. 295. 

28 aJ. p 668 note 93. 

19. La.—Hurley v. Hurley, 83 So. 
643, 146 Ira, 887—^Thibodeaux v. 
Comeau, 30 La.Ann. 1119. 

20. N.C.—^Brlckhouse v. Brickhouae, 
38 N.C. 404—^Fairly v. McLean, 33 
N.a 163. 

28 C.J. p 668 note 95. 

2L Aotlou by guardian 

Possession and withholding' of 
stock certificate under cdkim of yali^ 
gift inter vivos'covering *shar<ss"<if 
1 stdck belonging to alleged^'d;oUor '^a'u- 


thorizes equity to compel surrender 
of the certificate, on suit of the 
guardian of the donor, notwithstand¬ 
ing there was no fraud where the gift 
was invalid because of failure to 
part with control of subject matter. 
—Reid V. Cromwell, 183 A. 768, 134 
Me. 186. 

Gift in ooutemplatioiL of marriage 
In a proper case equity will take 
Jurisdiction to enforce a reconvey¬ 
ance of real property grlven in con¬ 
templation of marriage.—Guffin v. 
Kelly, 14 S.B.2d 60, 191 Ga. 880. 

22. CaJ.—^Murdock v. Murdock, 194 
P. 762, 49 Cal.App. 776. 

Ky,—^Petty v. Webb, 6 B.Mon. 468. 
Measure of recovery 

(1) Ordinarily, measure of recovery 
on setting aside gift of stock which 
donee sold would be sale proceeds, 
with interest thereon from date of 
sala—Nugfent v. Nugent, 169 S.E. 
186, 166 Va. 753. 

■ (2) Where, however, the sale by 
donee was a forced sale, so that it 
brought less than the value of the 
stock, donor was held entitled to pro¬ 
ceeds and interest thereon from the 
date on which return of grift was de¬ 
manded.—^Nugent V. Nugent, supra. 
Validity of gift as affected by fraud 
or undue influence see supra S 34* 

23. Ga.—Ball v. Wallace, 32 Ga. 176. 
Specific performance of gifts: 

Generally see the C.J.S. tiAe Spe¬ 
cific Performance 5 78, also 63 
C.J. p 1063 note 72-p 1064 note 
84. 

In case of part performance: 

In general see the C.J.S. title 
Specific Performance § 52, also 
58 C.J, p 991 notes 68-7L 
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assumpsit against a third person to whom the donor 
has delivered the gift on his promise to deliver 
it to the donee, which he refuses to do.^^ 

On the other hand, an executory or imperfect gift 
will not be enforced either at law or in equity,^® 
unless a trust is created, which a court of equity 
will always enforce.^® Equity, however, will not 
convert an imperfect gift into a declaration of trust 
merely on account of that imperfection.27 

If a gift is attempted in a mode which fails for 
want of compliance .with some indispensable rule of 
law, it will not be carried into effect in another 
mode to which the rule may not be essential.^^ 

Injunction will lie in a proper case to restrain an 
act which would defeat liie purpose of the gift.29 

§ 63. Parties 

An action to set aside a gift should be brought by 
the donor during his lifetime, or by hfs heirs or personal 
representatives after his death. The donee Is the proper 
party defendant. 

A suit to set aside a gift inter vivos obtained by 
fraud should, and properly is, brought by the donor 
during his lifetime, and by his heirs or personal 


representatives after his death.^® The proper party 
to be sued in such an action is the party who re¬ 
ceives the benefit of the gift,3l and not merely one 
who received the gift for delivery to the benefici- 
aiy.^2 

An action against a savings bank by a donee to re¬ 
cover a deposit given to him must be in the name of 
the donor if he is alive,^^ or, if the donor is dead, 
in the name of his personal representative,^^ unless 
the bank expressly promised to pay the amount of 
the deposit to the donee, in which case it has been 
held that the latter may sue in his own name.85 

§ 64. Pleading; Issues and Proof 

Although one seeking affirmatively to establish or 
enforce a gift inter vivos must allege and prove the es¬ 
sential elements of a completed gift, in an action to re¬ 
cover property based on a superior right or title, a de¬ 
fense of a gift need not be specially pleaded, but may be 
proved under a general denial. 

One seeking affirmatively to establish or enforce 
a gift inter vivos must allege and prove all the es¬ 
sential elements of a completed gift,®® particularly 
the fact of a delivery by the donor with intent to 
divest himself of title and to vest same in the do- 
nee.®7 The facts constituting the gift must be al- 


Wliat constitutes part perform¬ 
ance . see the C.J.S. title Spe- 
clflc Performance $ 61, also 58 
.C.X p 1022 notes 12-17. 

QA, in^-XMiiler v. BilUnffsly, 41 Ind. 

Yt.—V. Watson^ 89 A. 201, 

, 69,,!vt.,243. ,; 

25. < Ill.—^Warden’s SIstate v. Felling, 
20 N.??.2d 148, .299 IlLApp. 863. 

28 C.J. p 668 note 99. 

Aotk>iL for damages 

Only remedy for failure to make 
wiU or deed fulfilling oral agreement 
to make grift of land effective on do- 
nor*s death in consideration of serv¬ 
ices rendered is recovery of damages 
for i)re 4 ch.—^Idorrlsh v. Price, 142 A. 
187, 293 Pa. 169. 

2^ ,ya.—^14ayo V. Carrington, 19 
,. Gratt. 74, 60 Va. 74. 

27» iIlL-rTrWarden's Estate v. PeUing, 
2 p NA2d 148, 299 ULApp. 353. 
Pa.—rln re AUshoudeTs Estate, 156 A. 
- 69> 72„ SO# Pa. 481, citing Corpus 
.•JFuns.- 

23 668 note 2. . 

^ ']!iJfb.^3E>ennell‘ V.' Elnhis, 103 S.W. 
M 366. 

28 C.J.'p;6fi(:2 note.8. 

Chapel Bap- 

^ ■tfst‘l2hui*c^,.l’0i'&.W, .160, 124 Mo. 

■ “ .■ ■ , 

*7^—5PeJJaf !l ^Mon.. 

28 C4.p.,^e8.n9j;e,^,, y- , 


31. Mo.—^Pord V. Hennessy, 70 Mo. 
680. 

28 C.J. p 668 note 7. 

32. Mo.—^Pord ▼; Hennessy, supra. 

33. Mass.—^Poss v. Eowell Five 
Cents Sav. Bank, 111 Mass. 285. 

Vt—Watson v. Watson,, 89 A. 201, 
69 Yt 243. 

34. Vt—Watson v. Watson, supra. 
28 QX. p 668 note 10. - 

35. lilcass.—^Foss v. libwell Five 
Cents Sav. Bau^ 111 Mass. 285. 

3di Cal.—^Lio Presti v. Manning, 13 
P.2d 1002, 126 CalApp. 442. 

Ky.—^Brashears' Adm’r v. Oder, 166 
S.W.2d 801, 291 Ky. 817, 

I 28 C.J. p 668 XKito 13. 
noprovemesits pursuant to gift 
//(I) Petition alleging that donee 
claimed title .to land under parol 
gift, that he accepted gift entered 
into possession, made Improvements, 
and 'continued in possession until do¬ 
nor’s death, was held not to allege 
completed gift, since it failed to al¬ 
lege that valuable improvements were 
made pursuant to term4 of gift dur¬ 
ing donor’s ■ llfetlme.-^Kerr V, Kerr, 
189..S.3BI 20, 183 Ga. 578. 

(3> In^stait to recover title to, and 
possession of, land under alleged pa¬ 
rol gift allegations and proof of val¬ 
uable and p^irmaijent .ipi^rpvements, 
^uch SB.TWfirs to dwelling, recurb- 
well,, pla.cing new supports und<^ 
^puse,‘. refl 09 rlng crib, and using ii^- 
qppas fro^; preipises general .uih j 


keep of premises, were sufficient al¬ 
legations and proof of substantial 
Improvements by donees.—Johnson v. 
Perkins, Tex.Clv.App., 140 S.W.2d 
282, error dismissed, Judgment cor¬ 
rect 

Ownership in donee 

In action by donee to recover al¬ 
leged gift plaintiff must allege his 
ownership thereof.—^Hill v. Escort 86 
S.W. 867, 88 Tex.Civ.App. 487—28 
CJ. p 669 note 14. 

Possession 

In suit to recover title and posses¬ 
sion of land on theory of parol gift, 
petition alleging that plaintiffs im¬ 
mediately took possession of land, 
and plaiUtiffs’ farming, harvesting 
crops, building fences, and cutting 
wood, was held sxifflcient, as against 
special exception asserting failure 
directly to allege. actual possession 
under alleged parol gift—Johnson 
V. Perkins, TeX.Cly,App., 140 S.W.'2d 
282, error dismissed judgment; cor¬ 
rect 

J / ■ . -'i 

37. N.T.—^In re Brady’s Estate^ ,284 
]Sr,T.S. , 866,. , 183. 3S4;isc., 796, re¬ 
versed on pther groi^ds , 289 N. 
Y.S. 6, 22Z, ..4pp.BiV4' 66^ a^lrmed 
, 173 N,E,.879,,264.N^T, 69p-r-33]ioom- 

Ingd^tle V. BipQjftingdale,. 177^N.X. 
S. 87^, lp7.3iP3A.646, , 

P^^Henes, .y , MeGovArp,, .176.4- 
606», 317., 302v Qpot^g;. Cforpns 

.ycr'vtjii 
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leged, not mere conclusions,®® although the evidence 
relied on to establish the gift need not be set out.®® 
Attacking gift, A petition in an action to revoke 
or set aside a gift or to recover property claimed 
as a gift, which alleges the facts necessary as the 
basis for such an action, is sufficient, although in- 
artificially drawn.'*® 

To set aside a gift between persons standing in 
confidential relation to each other, it is not neces¬ 
sary to aver actual fraud,or that there was such 
a degree of infirmity or imbecility of mind in the do¬ 
nor as amounted to legal incapacity to make a will 
or execute a valid deed or contract*^® 

In pleading undue influence, it is not sufficient 
merely to state the nature of the undue influence.^® 
The facts should be alleged with certainty and ex¬ 
pressly connected with the transaction sought to be 
invalidated,and allegations that the influence was 
overpowering, or that a party was imable to resist, 
without an allegation of the facts supporting such 
conclusions, are insufficient.^® 

In a suit to recover property which defendant 
claims as a gift from plaintiffs decedent, an answer 


§ 64 

setting up the gift from decedent makes it unnec¬ 
essary for plaintiff to allege ownership of the prop¬ 
erty in decedent prior to the alleged gift.^® 

Counterclaim. In an action to recover an en¬ 
gagement ring, a counterclaim that plaintiff induced 
defendants promise to marry by false representa¬ 
tions in reliance on which defendant made expendi¬ 
tures is valid on its face.^*^ 

Proof under the pleadings. As in other civil ac¬ 
tions, any evidence not excluded by rules of evidence 
may be introduced in actions involving g^fts inter 
vivos if it bears on the issues made by the pleadings, 
but not otherwise.^® 

Under a general denial defendant may prove any¬ 
thing tending to show that plaintiffs allegation is 
untrue.^® Thus in an action to recover property, 
based on a superior right or title, proof of a gift to 
defendant may be made under a general denial, it 
being unnecessary specially to plead the same.®® So 
in an action for conversion, evidence of a gift is 
admissible to negative the conversion without being 
specially pleaded.®^ 


quiredl to sustain grift to prevent Im¬ 
position or mistaJce.—^In re Biudjr's 
Estate, 234 N.Y.S. 866, 133 Miac. 
735, reversed on other grounds 239 
N.T.S. 6. 228 App.Div. 66, affirmed 
173 N.B. 879, 264 N.T, 690. 

^Delivery hefore donor’s death 
Oa.—^Rogers v. Carter, 170 S.B, 863, 
177 Ga, 606. 

38. Ky.—^Brashears’ Adm*r v. Oder, 
166 S.W.2d 801, 291 Ky. 817. 

39. Tex.—^Hill V. Escort, 86 S.W. 
367, 38 Tex.Civ.App. 487. 

28 C.J. p 669 note 16. 

40. Lia.—-Hurley v. Hurley, 83 So. 
643, 146 La. 337. 

Conditional gift 

(1) Complaint of man who ma^e 

gifts to his llanc4e in reliance pn 
her promise to many must allege 
facts showing that gifts w^^,® condi¬ 
tionally made.~B.oseuhei*g v. Lpv^s, 
206 N.Y.S. 368, 210 Q®®^ 

(2) Aveiments dojipir’e gift 

jointly to, daughter a^.lWcd W&s 
only because of contemplated 
riage showed a purpose tp n^ake th,e, 
gift conditional on na^rijL|re.-^ross- 
man ,v. Greenstein, 16 j 6 A.^. 190« 16h 
MfU 71.’ 

(3) , GomPleint all6gin6r< that , plain¬ 
tiff delivered engagremeht' rihg in 
anticipation of .and^. coxs^tloned'on 
marriage,, ^d that defenjjanjt. 
aft4:r ':i^fu&ed tp^mas^ held suffi¬ 
cient* to adlioii to recover ring.—Beck 
v. Cohen, 262 N.Y.S. ‘^16(, 237 Ap’p.I>iv. 

Bin ik 'lateiliativ. ; ’ ,1.''' , 

dif'^adtAinletratrlx, to] cpmpei^ 


restoration of property claimed by [ plaintiff transferred title to automo- 


defendants under gift from decedent, 
or to set aside gift if made as im¬ 
provident or result of fraud or undue 
Influence, was held to state equita¬ 
ble cause of action,—^Neuman v. 
FanU, 182 A. 868. 119 N.J.Bq. 361— 
McConnel v. Stryker, 147 A. 44, 104 
N.J.Eq. 610. 

41. Or.—^Lay v. Proctor, 84 P.2d 331, 
147 Or. 645. 

28 C.J. p 663 note 21. 

Presumptions arising from gifts to 
persons in confidential relation to 
donor see infra § 66. 

48. Md.—^Todd V. Grove, 33 Md. 188. 
Or.—Jenkins v. Jenkins, 132 P. 642, 
66 Or. 12. 

Mentp.! capacity, generally see supra 
5 18. 

43. Cai.—^HcKenna v. McKenna, 128 
P. 532, 162 OaL 340. 

44. Cal.—^McKenna v. McKenxic^ su- 
'prai 

iS C.J. p 669 note 19. 

45. Cal.—^McKenxxa v. McKenna, su- 
pra. ^ 

46. Ill.—^Elchin v. Elchin, .244 HI. 

App. 89., . 

47^ N.Y.—Beck V. Cohen, 262 N.Y.S. 
716, 237 App.Div, 729. ' ' ‘ ' 

-4^ p]^f,e>e'.tp ]' 

In action to re^yer automobile., de¬ 
fendants’. testipiony relating to giftf 
of autoniobiie ^yas apt, incompetent, 
on' ground' that testimony^, w^ 
j^uife^frp^pqL 

defeiu^nts ^ purcha^^ . • 

where fiVas' alleged 


bile in consideration of services and 
kindness given plaintiff by defend¬ 
ants, and evidence of defendants and 
their witnesses was In harmony with 
allegations in answer.—^I^oHand v. 
Pearson, 111 S.W.2d 681, 271 Ky. 115. 
Parol grift of land 

In suit between heirs for partition 
of land allegedly belonging to in¬ 
testate's estate, cross petition setting 
up parol gift of land in consideration 
of support was held svffl'^Ient to ad¬ 
mit proof that cross petitioner paid 
I alleged consideration, took possession 
by virtue of gift, and made valuable 
improvements during donor’s* lifetime 
with donor’s knowl^ge-^and consent. 
—^Pickle V. Horn, Tex. Civ.App., 87 S. 
W.2d 802. 

Gift prohibited by statute 

In action to set • aside authentic 
act of sale of realty, parol evidence 
to show that, deed was in fact a 
donation w^j held admissible under 
a41egat$Qns .qharging that ^ authentic 
act of s^lei iW’ae a mere subterfuge 
to dis^iae a dche-tlon by. grantor to 
g]:ante^,,j9f all her. property, and 
!th,^rpfqfe ,bsm. of statutej—Ca- 

h<;>W. y. Hughes,.La.App., 173 Sp. 471, 
aidrmjing ^69 Sq. 801. 

49. Mafesi-^MItrra v. Bigelow, 61 N. 

E. ‘i276^<^88L> Mass. 48. 

2S C.J^ f)i^669 note 22. 

,60, Lftah.—Olson v. Scott, 210 P. 
987, 61 Utah 42. 
d.J. p 660 note 22 [a]. 

51. Iowa.—Jaxikson v. Northrup, 158* 
■N.W. 169,,IIP Iowa. 669. 
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Where a gift is properly pleaded in defense to an 
action for conversion, the mental capacity of the do¬ 
nor to make a g^ft is not in issue unless plaintiff 
sets it up affirmatively in his reply, and in the ab¬ 
sence of a reply setting up such matter, evidence of 
donor’s mental incapacity is not admissible.^^ 

A plea of non est factum is not necessary to the 
right to dispute the validity of a ft by a written 
instrument.®^ 

In an action to recover an engagement ring, a 
counterclaim that plaintiff induced defendant’s 
promise to marry by false representations in reli¬ 
ance on which defendant made expenditures is suf¬ 
ficient to admit proof of the fraud and of the nec¬ 
essary elements of an action in deceit.®® . 

§ 65. Presumptions and Burden of Proof 

a. Presumptions generally 


b. Burden of proof generally 

c. Capacity to make or take gift 

d. Delivery and acceptance 

e. Relation of parties 

f. Fraud or undue influence 

a. Tresmnptions Glenerally 

Gifts are ordinarily not presumed but must be proved. 
A presumption of a gift may arise,- however, from par. 
ticular circumstances. 

Although it may not be true that the law now pre¬ 
sumes against a gift,®® except under particular cir-- 
cumstances,®"^ it having been said that there is no 
presumption against the validity of a gift, once 
made, which casts on the donee the burden of proof 
to sustain it,®® it certainly does not presume in its 
favor, but requires proof.®® However, a rebuttable 


TTnaor ifoiLexal denial 
Mont.—Currie v. Langston, 16 P.2d 
708. 92 Mont 570. 

52. Ky.—^Holland v. Pearson, 111 S. 
W.2d 581, 271 Ky. 116. 

53. Ky.—Holland v. Pearson, supra. 

54. Tex.—Cowen v. Brownsville 
First Nat. Bank, 63 S.W. 632, 64 
S.W. 778, 94 Tex. 647. 

55. N^T.—Beck v. Cohen, 262 N.T.S. 
716, 237 App.Div. 729. 

66 . "Wash.—Jackson v. Iianiar, 121 P. 
857, 67 Wash. 886. 

Recognition of right to dispose of 
property at will see supra § 32. 
Transfer of bank account to de¬ 
positor’s representative cus such cre¬ 
ates no presumption for' or against 
his right thereto aa a gift—^In re Car- 
aher*s Estate, 245 N.T.S. 305, 138 Misc. 
10 . 

67. Va.—Wells v. Ayers, 6 S.H. 21, 84 
Va. 341. 

Gifts to strangers 

Presumption against voluntary 
transfer is greater between strangers 
than between those in more Intimate 
relation.—Weaver v. Welsh, 191 A. 
3. 825 Pa. 671—^In re Teager*s Es¬ 
tate, 117 A. 67, 273 Pa. 869. 

Gift by Creditor to debtor 

The presumption is strongly 
against the idea of a gift of a debt 
by a creditor to his debtor,' especially 
where the amouht is large and there 
are no ties of blood between the par¬ 
ties, and the creditor Is In needy, 
and the debtor in prosperous, clrcum- 
stoces.—Wells v. Ayers, 84 Va. 841- 
Froperty in possesslott of donor 

(1) Law assumes that donor, in 

whos€| possession property i|s found, 
retained title.—In' re jB^iufmann's Es¬ 
tate, 127 A-r 133, 281 P«l‘ BlSj-rTCit v. 
Lane, 87 Pitt8b.Leg;J.^ 604, 2 

Fay.IttJ. .287. ^ j 

(2) A preCtunptloh n 'gift I 


arises from the fact that after the 
alleged gift the property was in pos¬ 
session of the donor, who in other¬ 
wise disposing thereof apparently 
treated It as his own.—In re Nor¬ 
man’s Estate, 88 P.2d 977, 161 Or. 
460. 

; <S) \i an administrator’s proceed¬ 
ing in discovery to obtain possession 
of certain bonds claimed by respond¬ 
ent as a gift from decedent, where 
there was evidence that after the al¬ 
leged gift the bonds were in dece¬ 
dent’s possession, it will be pre¬ 
sumed that his ownership continued. 
—^Matter of Humphrey, 183 N.T.S. 
133, 191 App.Div. 291. 

Relation between parties generally 
as factor see infra subdivision e 
this section. 

Presumptions: 

Against validity arising from confi¬ 
dential or fiduciary relation see 
infra subdivision f of this sec¬ 
tion.' 

As to gifts between: 

Husband and wife see the C.J.S. 
title Husband and Wife §§ 168, 
16-8, also 80 C.J. p 702 note 29 
-p 703 note 66, p 708 note 38- 
p 710 note 60. 

Parent and child see the C.J.S1 
title Parent and Child, § 60, 
also 46 C.J. p 1321 note 76-p 
1822 note 91. 

5a Md.—Snyder v. Hammer, 28 A. 
2d 668. 

59. U.S.—^Botchford v. Commissioner 
of Internal Revenue, aC-A., 81 P. 
2d 914, 110 A.L.R 281. 

Ill.—^Bolton V. Bolton, 138 N.E. 168, 
806 IlL 478—In re Meyer’s Estate, 
App., 45 N.E.2d 495. 

Ky.—^Downing v. Whitlow, 277 S.W. 
262, 264, 211 Ky. 294, quoting Ck>r- 
pus Juris. ^ 

Miss.—Stewart v. First Nat Bank & 
Timst Co. of Vicksburg, 5 So.2d 683, 
192 Miss. 856. 


N.T.—^In re Penelon’s Estate, 261 N. 
T.S. 246, 237 App.Div. 285, affirmed 
186 N.E. 201, 262 N.T. 57. reversed 
on other grounds 186 N.E. 794, 262 
N.T. 808, reargument granted 188 
N.E. 65. 262 N.T. 539—In re Bash- 
ford’s Estate, 34 N.T.S.2d 678, 178 
Misc. 648—^In re Pizer’s Estate, 32 
N.T.S.2d 821, 178 Misc. 7—In re 
Selgle's Estate, 26 N.T.S.2d 410, 
176 Misc. 15, modified on other 
grounds 28 N.T.S.2d 663, 262 App. 
Div. 879, conformed to 31 N.T.S. 
2d 623, 177 Misc. 642, and affirmed 
34 N.T.S,2d 489, 264 App.Div. 76 
—^In re Gray’s Estate, 290 N.T.S. 
603, 160 Misc. 710—^In re Green¬ 
berg’s Will, 286 N.T.S. 66, 168 Misc! 
446—In re Wilson’s Estate, 250 
N.T.S. 553, 140 Misc. 10, affirmed 
In re Wilson’s Will, 232 N.T.S. 919, 
225 App.Div. 761, affirmed 169 N. 
E. 122, 262 N.T. 166—In re Brady’s 
Estate. 234 N.T.S. 366, 133 Misc. 
796, reversed on other grounds 239 
N.T.S. 5, 228 App.Dlv. 66, affirmed 
173 N.E. 879, 254 N.T. 590—In re 
Brown's Bx'r, 226 N.T.S. 1, 180- 
Misc. 866, modified on other 
grounds In re Brown’s Estate, 232 
N.T.S. 371, 225 App.Div. 769, modly 
fled on other grounds In re Brown’s 
WUl, 169 N.E. 612, 262 N.T, 366— 
In re Buoninfante’s Estate, 212 N* 
T.S. 265, 125 Misc- 907. 

Pa.—In re Kaufmann’s Estate, 127 A.. 
188, 281 Pa. 619. 

Wash.—jQld Nat Bank & Union Trust 
Co. V. Kendall, 126 P.2d 608—Ding- 
ley V. Robinson, 270 P. 1018, 149* 
Wash. 301. 

28 C.J. p 669 note 26. 

Motive will' not establish gift—r 
Grace v. Virginia Trust Co., 142 S. 
B. 378, 16P Va. 56. 

Gift not perfected 
Existence ot gjft of realty will not 
be Inferred, \*wlj.ere ^ gift was never 
pertoctedl—In ‘ re’ bW^’s Bx’-r, 226. 
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inference of a gift is said to arise when, without ex- Gift of check or money payment. While it has 
planation, a person entirely divests himself of pos- been held that the indorsement and delivery of a 
session and dominion over property belonging to check absolute in form raises a presumption of a 
him.®® gift of the check,as does the drawing of a check 

to the order of, and delivery to, the alleged donee,®® 
Effect of possession. The mere possession of a it has also been held that an unexplained payment of 
chattel or other subject of an alleged gift, unaccom- money is not presumed to be a gift,®® but rather, as 
panied by proof of its delivery by the donor to the discussed in the C.J.S. title Pa)rment § 109, also 48 
donee, raises no presumption of a gift.®l Possession CJ. p 704 notes 22 and 23, and 28 CJ. p 669 notes 
by the donee, however, is an element which, when 28, 29, it is presumed to constitute the pa 3 rment of 
taken with other evidence, may give rise to an in- a debt, or, sometimes, a loan. In any event, the fact 
ference or presumption that a gift has been made,®^ that intimate relations exist between the parties. 
Hence, if there is a voluntary delivery without oth- such as that of husband and wife or parent and 
er explanation and a retention of possession by the child, may create a presumption that a payment of 
transferee, an intention to give may be assumed.®^ money by one to or for the benefit of the other was 


K.Y.S. 1, 130 Mlsc. 866. modified on 
other unrounds In re Brown's Estate, 
232 N.Y.S. 371. 225 App.Dlv. 769. 
modified on other grounds In re 
Brown's Will, 169 N.B. 612. 252 N.Y. 
366. 

Joint hrokerage aocotmt 

One directing stock brokers to 
change his account with them to 
Joint account with another is pre¬ 
sumed to have Intended to change 
form of account for convenience only, 
in absence of evidence of gift to such 
other person.—^In re Weber's Estate. 
296 N.Y.S. 433, 163 Miac. 81. 

Presumption as to falsity of donee’s 
testimony 

(1) WTiile testimony of donee of 
gift should be viewed with caution 
and even with suspicion to prevent 
fraud, there is no presumption that 
such testimony is false.—^Field v. 
Molllson, 123 P.2d 603, 60 CaLApp.2d 
586. 

(2) In administrator's action on 
note, no presumption existed that 
maker's evidence that deceased payee 
had canceled note by unconditional 
gift to maker was false.—^Eckstrom 
V. Brooks, 2 P.2d 207, 116 Cal.App. 
727. 

'Quantum of proof see infra S 67. 
ea N.Y.—^In re Black's Estate, 289 

N.Y.S. 462. 248 App.Dlv. 1. 
TTBiderstaiLdiiig and effect of acts 
* (1) In the absence of evidence to 
the contrary it is presumed that the 
donor imderstood the meaning of 
words used by him In voluntarily ex¬ 
ecuting an instrument creating an 
-estate in the donee in property of the 
donor.—Curley v. Wolf, 196 A. 235, 
173 Md. 393. 

(2) Where a voluntary delivery is 
proved, the donor is presumed to 
have intended the ordinary conse¬ 
quences of his voluntary action.— 
Wilson V. Crocker First Nat. Bank of 
San Francisco, 55 P.2d 1208, 12 OaL 
App.2d ^27. 

<8) Intent of donor is presumed to 
be.patn,wtl legal ejKect of her acts.^ 
:ln re. ^puime:s Will, 340 N.Y.S. 845. 


136 Misc. 250, affirmed In re Dunne's 
Estate, 249 N.Y.S. 926, 232 App.Dlv. 
831. 

Between persons in family relation, 
see infra subdivision e of this sec¬ 
tion. 

61. Iowa.—^Maicor v. Johnson, 273 N. 
W. 145, 149, 223 Iowa 644, quoting 
Corpus Juris. 

Ely.—Chipman's Adm'r v. Gerlach, 160 
S.W.2d 633, 286 Ky. 167. 

Mlsa—Stewart v. First Nat. Bank & 
Trust Co. of Vicksburg, 5 So. 2d 
683, 684, 192 Miss. 365, citing Cor¬ 
pus Juris. 

N.Y.—In re Wilson's Estate, 260 N. 
Y.S. 663, 140 Misc. 10, affirmed In 
re Wilson's Will, 232 N.Y.S. 919, 
225 App.Dlv. 761, affirmed 169 N.B. 

. 122, 252 N.Y. 165. 

Pa.—In re Yeager's Estate, 117 A. 

67, 273 Pa. 369. 

28 C.J. p 669 note 27, 

Possessiou before donor’s death 
Possession of notes and certificates 
of deposit before donor's death rais¬ 
es the presumption, unless the con¬ 
trary is shown, that donor delivered 
them, but the presumption does not 
follow as a matter of law that the 
delivery w€ls with intent to pass title. 
—Rothwell V. Taylor. 186 N.E. 419, 
303 Ill. 226, reversing 221 IILApp. 
668 . 

Possession after donor’s death 

Neb.—^Tardum v. Evans, 235 N.W. 86, 
120 Neb. 699. 

Negotiable instrument 

(1) In a suit by an executor to re¬ 
cover possession of a note payable 
to deceased but claimed by defendant 
as a gift from deceased, the mere 
possession of the note by defendant 
after decedent's death did not raise 
a presumption of ownership.—Atch- 
ley V. Rimmer, 266 S.W. 366, 148 
Tenn. 303, 30 A.L.R. 1481. 

(2) Makers' possession of note aft¬ 

er payee's death raised no presump¬ 
tion of gift where note was not due 
and makers had access to it.—Halde- 
man V. MArtln. 217 N.W. 861, 206 
. Iowa 302. ^ . 


62. ^‘possession is always an ele¬ 
ment in the donee’s favor and an un¬ 
disputed record of often repeated 
statements by donor that he Intended 
to give or had given something to the 
one who had possession of it gives 
rise to a factual presumption or In¬ 
ference that that Intention had been 
consummated."—Chipman's Adm'r v. 
Gerlach, 160 S.W.2d 683, 634, 286 Ky. 
167. 

Possession explainable 

Possession is open to explanation 
and the force of the inference to up¬ 
hold the claim of the donee of an 
executed gift is weakened if the do¬ 
nor is dead and the donee had ready 
access to his property and effects.— 
Chipman's Adm'r v, Gerlach, supra. 

63. Pa.—^In re Kaufmann's Estate, 
127 A. 133, 281 Pa. 619—In re Yea¬ 
ger's Estate, 117 A. 67, 278 Pa. 
369—^Northern Trust Co. v. Huber, 
118 A. 217, 224 Pa. 829. 

64. Pa.—Groalin v. Edmunds, 188 A. 
861, 325 Pa. 154—In re Petty's Es¬ 
tate, 166 A. 861, 311 Pa. 372—In re 
Campbell's Estate, 118 A. 647, 274 
Pa. 546—^McConville v. 3jn gha.m^ 112 
A. 85, 268 Pa. 607. 

65. Pa.—Gtoslin v. Edmunds, 188 A. 
851, 325 Pa. 164—In re Campbell's 

EsUte, 118 A. 547, 274 Pa. 646. 

% 

66 . Ark.—McNeill v. Rowland, 182 S. 
W.2d 370, 874, 198 Ark. 1094, quot¬ 
ing Corpus Juris. 

CaL—^Francis v. Fidelity & Deposit 
Co. of Maryland, 269 P. 671, 93 CaJL 
App. 817. 

Okl.—Johnson v. Harry, 78 P.2d 301, 
182 OkL 440. 

48 C.J. p 705 note 24. 

Rebuttal evidence 

Although giving of check or pay¬ 
ment of draft raises inference of 
fact that transaction constituted 
payment of existing indebtedness 
rather than gift, slight evidence is 
sufficient to render Inference inap¬ 
plicable.—^In re Williams' Estate, 284 
N.Y.S. 49, 167 Misc. 468. 
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intend^ as a gift or advancement, although such 

prestimption is rebuttable.®^ 

Shares of donees. A gift of money to a widow 
and children, raised by popular subscription, will be 
presumed to go to the widow and children in per 
capita shares in the absence of a particular designa¬ 
tion of the proportion in which they are to take.®® 

Joint bank account. Under the statutes in effect in 
some jurisdictions, a deposit in a bank in the joint 
names of the depositor and another, with a right 
of survivorship, raises a presumption of an intent 


to make an immediate gift.^® Apart from such a 
statute a deposit in joint names does not of itself 
give rise to such a presumption.^^ 

b. Burden of Proof Generally 

One affirmatively asserting a gift Inter vivos usually 
bears the burden of proving it. 

While there are numerous holdings and state¬ 
ments that the burden of proving a gift inter vivos 
is on the one asserting it,^^ this including the bur¬ 
den of establishing all the facts and elements essen¬ 
tial to the validity of the gift,'^® the rule being said 


er. Mich.—sinlth v. Smith, 184 N.W. 

501, 215 Mich. 556. 

48 CJ. p 705 note 29. 

68. Mich.—Smith v. Smith, supra. 

Pa.—re Petty*s Elstate, 166 A. 861, 

811 Pa. 372. 

69. Pa.—^Frazier v. Foreman, 111 A. 
823, 269 Pa. 13. 

7a Minn.—^Dyste v. Farmers' & Me¬ 
chanics’ Sav. Bank of Minneapolis, 
229 N.W. 865. 179 Minn. 430. 

Mo.—^Ball V. Mercantile Trust Co., 
297 S,W. 415, 220 Mo.App. 1165. 
N.T.—^Moskowitz v. Marrow, 167 N.B. 
506, 251 N.T. 380, 66 A.L..R. 870— 
Clary v. Fitzgerald, 140 N.Y.S. 636, 
156 App.Dlv. 659, affirmed 107 N. 
E. 1075, 213 N.T. 696—In re Sut¬ 
ter's Estate, 245 N.Y.S. 636, 138 
Misc. 85, affirmed Strall v. Suter'a 
Estate, 248 N.T^S. 624, 232 App.Div. 
45, affirmed In re Sutor's Estate, 
179 N.‘&, 310, 258 N.T. 104—In re 
VyiWn^', Vyijl, .22^ NfY.S. 415, 131 
Misc. 188. 

construed 

N,T^rn4^ /Te Fonda’s Estate, 200 N.T. 

S. 881, 206 App.Div. 61. 

Statutory form of deposit essential, 
Joint deposit in bank, not in stat¬ 
utory form, is presumptively made 
for convenience only, and, in absence 
of proof rebutting that presumption, 
no title vests in survivor,—In re 
Fenelon’s Estate; 261 N.Y.S. 246, 
237 App.Dlv. 285, affirmed 186 N.B. 
2()1, 262 N.T. 67, reversed on other 
grounds 186 N’.B, 794, 262 N.T. SpS, 
reargumW gfanted 188 N.El 55, 262 
N.Y. 639. . , , , . > 

Dep^t' in hame of dpnor and donee 
aA consututfhg ^ft see .supra $ 60. 
Necesi^ty^for.^ellyeiT^see infra sub- 
<S[y|a^omd qf ttos, section. 
Ownership'of ioiht bank accounts see 
:ipaj^^j8^Jj3anldng 5 286. 

71. nIt.—^I n re Fenelon’s ‘Estate, 
supra. .M’ ‘ 

28 C.J. p 669 note 26g^al^, 

liife Ins. Co. 

,,v. I^abC:jY.,n391 F. 677, 

13.LTrT^?:eahner 82(jN.B.2d 

rJill- ^ifiifsyeystog. lB re 

'T -H yti 

ipii5va.«y;po9j3erman i v// Watson, ^9ift ■ 

W. 804, 23av|!C^Wig4f6fifc7-li;! .Of 


Mass.—Go well v. Twitchell, 28 N.E. 

2d 531, 306 Mass. 482. 

N.T.—In re Brady’s Estate, 234 N. 
T.S. 866, 133 Misc. 795, reversed 
on other grounds 239 N.Y.S. 6, 228 
App.Dlv. 66, affirmed 173 N.B. 879, 
264 N.T. 690. 

Pa.—^Weaver v. Welsh, 191 A. 8, 326 
Pa. 571—In re Franklin's Estate, 46 
Dauph.Co. 261—^EUinger v. Hersker, 

5 Sch.Reg. 96. 

Ownership presumed to oontinua 
Ownership of property owned by 
testator up to within short time of 
death is presumed to continue, and 
burden of establishing gift Is on 
claimant.—In re Brown's Bx'r, 226 
N.Y.S. 1, 130 Misc. 865, modified on 
other grounds In re Brown’s Estate, 
232 N.T.a 371, 226 App.Div. 759, 
modified on ’ other grounds In re 
Brown's Will, 169 N.E 612, 262 N.T. 
366. 

Frima facie title cf donor must be 
overcome when title is shown to have 
once been in donor,—^In re Brady's 
,Estate, 234 N.Y.S. 866, 133 Misc. 795, 
reversed on other grounds 239 N.Y.S. 
6. 228 App.Div. 66, affirmed 178 NJBL 
879, 264 N.T. 690. 

Oaaoellation of note ■ 

In administrator’s action on note, 
burden rested on maker to establish 
that deceased payee had canceled 
note by unconditional gift to maker. 
—^Eckstrom v. Birooks, 2 F.2d 207, 
115 C^App. 727. 

Parol gift of land 

Iowa.-^o4hir v. Deicht, 196 N.W. 
T87i' 196" Iowa 650—^Lembke ' v. 
Lembke, 187 N.W. 863, 194 Iowa 
808. 

Bepeeit 'in joint aooofurt 

(1) Generally, where money be¬ 
longing to one person- is deposited 
to the account of himself and an¬ 
other, or where a depositor changes 
his account to the acoount of him¬ 
self and aaotber, and such other per¬ 
se^ survives depositor^ he must showi 
right to fund based oh gift oir trust/ 
Iquca.-TTXAyAoj^. y. Grimes^. 2%% N.W. 

.89$, 223 JCpwja 821. - , - 

La.—v. .Ihvlngood^^App., 16: 

Sp.^4 4Q1., , - . 

/ C2>.Xhie asserting that'ianother has^ 
{given him a joint interest Ih bank^ 


account by opening a new account in 
the names of both is asserting a gift, 
and takes the burden of establishing 
the gift—In re McCarthy's Estate, 
299 N.Y.S. 716, 164 Misc. 719, affirmed 
In re McCarthy’s Will, 6 N.T.S.2d 
156, 254 App.Dlv. 827. 

(3) Statutory presumption In case 
of joint deposit, see supra subdivision 
a of this section. 

(4) Deposit in name of donor and 
donee as constituting gift see supra 
§ 50. 

Claim of bank deposit 

(1) Deceased depositor’s brother, 
who claimed gift inter vivos of bank 
account designated "(depositor’s 
name) Int for (name of depositor’s 
brother)’’ had burden of establishing 
claimed gift.—Cutts v. Najdrowski, 
191 A 867, 121 N.J.Eq. 646, reversed 
on other grounds 198 A 885> 123 N. 
J.Ba. 481. 

(2) Where a claimant in a suit 
agrainst a depositor shows that mon¬ 
eys deposited in bank were his, the 
depositor has the burden of show¬ 
ing that the moneys were a gift from 
claimant—^Meyer v. Meyer, 2 A2d 
467, 124 N.J.B<1. 481, 

SEoney In safe deposit box held joint¬ 
ly 

Where money belonging solely to 
alleged donor was placed in safe de¬ 
posit box, and alleged donor and his 
friend executed agreement that they 
hired and held box as joint tenants, 
with the survivor to have exclusive 
right of aepess thereto for, any pur¬ 
pose, including right to repaove con¬ 
tents in case of the death of either, 
and the agreement was made without 
valuable consideration, the ^iw gen* 
erally stated as to gifts inter vivos 
was required to be applied, and there¬ 
fore the burden was on the alleged 
donor’s . friend to establish . a com¬ 
pleted gift in preesenti of a.jo^it In¬ 
terest iti the moiiey, with the at-' 
teridaht pi^t 6f survivorship.-MilK 
man v. 'St^Oter; 19 A2d 1^64, 66 
Lj 34l,.re«yrgi^ent,dei^^ 21 A2H 669. 

73. U.S.—Botohford v. Cotnihfssl^oii- 
• * er 0# TntefrnarTte^i^uei^^C'GjAi,^ «1 
. ^0^2d>t914; ELO AliRj 
j ^1# CJ/D.IC.FI4, '2*0 
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to be especially true where the alleged donee is in i gift is asserted after the death of the alleged do- 
a position of trust and confidence,or where the I nor,75 the general rule that the burden of proof is 


^la.—^Montgromery v. McNutt, 108 So. 
752, 214 Ala. 692. 

Cal.—Gordon v. Barr, 91 P.2d 101, 
13 Cal.2d 596, prior opinion, App., 
82 P.2d 955—^Mercantile Trust Co. 
V. Reay, 274 P. 401, 96 Cal.App. 
668—Mutual Ben. Life Ins. Co. v. 
Clark, 254 P. 306, 81 Cal.App. 546— 
Castelhun v. San Francisco Savingrs 
& Loan Society, 205 P. 65, 56 Cal. 
App. 220. 

D.C.—Myers v. Tschiffely, 73 P.2d 
657, 64 APP.D.C. 17. 

Idaho.—In re Randairs Estate, 132 
P.2d 763, 768, citing Corpus Juris, 
and rehearing denied 135 P.2d 299. 
Ill.—People V. Polhemus, 10 N.B.2d 
966, 367 Ill. 186—Bolton v. Bolton, 
138 N.E. 158, 306 Ill. 473—Rothwell 

V. Taylor, 136 N.E. 419, 303 IlL 
226, reversing 221 Ill.App. 668— 
In re Meyer's Estate, App., 45 N. 
E.2d 495—^Williams' Estate v. Tuch, 
39 N.B.2d 696, 313 Ill.App. 230— 
Eichin v. Eichin, 244 Ill.App. 89, 
102, quoting Coitus Juris. 

Iowa.—^Bosserman v. Watson, 298 N. 

W. 804, 230 Iowa 627. 

Ky.—Combs v. Roark's Adm'r, 299 
S.W. 676, 677, 221 Ky. 679, citing 
Corpus Juris. 

Me.—Rose v. Osborne, 180 A. 316, 188 
Me. 497. 

Miss.—Stewart v. First Nat. Bank & 
Trust Co, of Vicksburg, 5 So.2d 683, 
684, 192 Miss. 355, citing Corpus 
Juris. 

Mo. —Wllkerson v. Warin, 16 S.W.2d 
72, 322 Mo. 842—Spencer v, Barlow, 
5 S.W,2d 28, 319 Mo. 836—In re 
Van Fossen, App., 13 S,W.2d 1076— 
Cremer v. May, 8 S,W.2d 110, 223 
Mo.App. 67—Fell V. First Nat. 
Bank, App., 269 S.W. 936, 942, cit¬ 
ing Corpus Juris. 

N.H.—Dover Co-op. Bank v. Tobin's 
Estate, 166 A. 247, 86 N.H. 209. 
N.J.—Salmon v. Pittenger, .193 A. 
Sr43, 122 N.J.Eq. 166-r.pirst Nat. 
Bank v. Rutherford Trust Co., 157 
A. 142, 109 N,J.Bq. .266—^Madison 
■ Trust Co, V. Allen, 147 546, 105 

N.J.Eq. . 230, affirmed 161 A. 906. 
107 N.teq. 183. 

N.T.—In re Pizer's Estate, 32 N.T.S. 
2d 821, 178 Misc. 7—In re Zweig's 
Estate, 29 N.Y.S.2d 167, 176 Mlsc. 
770—In re Jarmakowski'a Estate, 
8 .N.T.S.2d 36, 169 Misc. 463—In 
re White's Estate, 266 N.T.S. 766, 
148 Misc. 740—In re James' Will, 
265 'N.T.S: 369, 148 ' MSsc.* 124— 
In re ^Wanner's Estate*, ^ 

.642, 146 Mlac.. 72.2—Jn xe ^Wilson's 
,* 9 tatej,,. ?5A..N.T.S. ’553^ 144 Misc, 
Ij}, 9,ffirTned.,Ija re y^ilSjpn'p.;Will, 
2^2 K.T.% 319, ,225 .A|>p.];Hv.,, 

?f69 NJpl .122, .262456 

^.T.S. . 417.. 133, Mtsi?.. 
li^eg^nhaiidt's Eata^ 

12a Misc. 7|^^. j _ V. 


Okl.—^Lucia v. Schaefer, 233 P. 444, i-Bank of Norwich, 212 N.T.S. 158, 214 


109 Okl. 167. 


App.Div. 331. 


Or.—Carpenter v. Carpenter, 56 P.2d Delivery and acceptance see infra 
306, 163 Or. 684, 105 A.L.R. 386, subdivision d of this section, 
modified on other grrounds and re- Burden of proof as to gifts between: 
hearing denied 67 P.2d 1098, 163 Or. Husband and wife see the C.J.S. 
684, 105 AL.R. 386, rehearing de- title Husband and Wife §§ 153, 

nled and decree supplemented 68 158, also 30 C.J. p 703 note 67—p 

P.2d 607. 163 Or. 584, 106 A.L.R. 704 note 67, p 710 notes. 62-73. 

386. Parent and child see the C.J.S. title 

Pa.—Ries v. Ries* Estate, 185 A. 288, Parent and Child $ 60, also 46 C. 

322 Pa. 211—^Henes v. McGovern, J. P 1321 note 75-p 1322 note 91. 

176 A. 603, 317 Pa. 302—^In re Mear- —^Burdick v. Wittich, 116 P. 

kle's Estate, 194 A. 766, 129 PaSu- Cal.App.2d 456. 

per. 93—Tail v. Lane, 87 Pittsb. pja.—Wilkins v. Wilkins, 192 So. 791, 


Leg.J. 604, 2 Pay.L.J. 287. 


141 FIa 188. 


R.L—Reynolds v. Stevens. 18 ^2d i^aho.—In re Randall's Estate. 132 
637, 66 R.L 220—Weber v. Harkins, p ^gg rehearing denied 186 R 
13 A.2d 380, 66 R.I. 53—Old Colony ggg 

Co-op, BankBurpr, 7 A-2a 726, Me.—Smkll r. Nelson, 16 A.2d 478, 


63 R.L 223—Cornell v. Kettelle, 3 


137 Me. 178. 


RI.-Reynolds v. Stevens, 18 A.2d 
Page, 189 A. 39, 57 R.I. 186—Me- 637 66 R.I 220 

Govern v. Morin, 176 A. 668, 54 presumption of fraud or undue In- 


R.I. 481—Union Trust Co. v. Da¬ 
vies, 163 A. 744, 746. 63 R.I. 63, 
citing Corpus Juris—Stiness v. 
Brennan. 164 A. 122, 61 R.I. 284. 
Tenn.—O'Brien v. Waggoner, 96 S.W. 

2d 170, 20 Tenn.App. 146. 

Teac.—Lamb v. Collins, Civ.App., 93 


fluence see infra subdivision f of 
this section. 

75. Kan.—^Hotchkiss v. OglA 109 P. 

2d 134, 153 Kam 156. 

La —Succession of McBurney, 111 So 
86, 162 La 758. 


S.W.2d 490, 491, citing Corpus Ju- Tenn.—Scholze v. Scholze, 2 Tenn. 
ziA App. 80. 

Va—S henandoah Valley Nat. Bank v. Burden of proof of gift in personal 
Lineburg, 20 S.E.2d '641, 179 Va representative's action for dlscov- 

734—^Knight v. Mears, 169 S.E. 119, ery of assets see Executors and 

166 Va ,676—^Matthews v. Hanson, Administrators § 162. 

134 S.E, 668, 146 VA 614. "Courts of equity do not look with 

28 C,J. p 670 note 36. favor upon claims [alleged gifts] 

Xuteut to make gift . • . when they have not been as- 

Ala.—Fuhrman v. Bums, 196 So. 718, serted until the alleged donors have 


239 Ala. 628. 


died and cannot be called to prove 


Iowa —^Taylor v. Grimes, 278 N.W. or disprove the claimant's represen- 
898, 223 Iowa 821. tatlona”—Fischer v. Peters, 34 P.2d 

Pa— In re Kaufmann's Estate, 127 A. 305, 310, 147 Or. 426. 

183, 281 PA 619—Tonker v. Tonker, factum 

14 PaDist. & Co. 81. action to recover balance 

Wyo,—^In re King’s Estate, 67 P.2d mortgage note by payee's ad- 

676, 49 wyo. 453. ministrator against makers, who 

28 C.J. P 670 note 36 [a]. ftlalmed that note had been naid and 


676, 49 wyo. 46 <j. mlnistrator against makers, who 

28 C.J..P 670 note 36 [a]. claimed that note had been paid and 

As to part performauoe referable showed a receipt which mak^rd con- 
exclusively to parol gift of land.— tended represented a gift to them of 
Lembke v. Lembke, 187 N.W. 863, the balance due, administrator's plea 
194 Iowa 808. of ^n est factum placed burden on 

Claim of formar UMiellolaiiy of JUe makers of proving ttot name of 
noUev \ payee was legally signed to receipt.— 

Fomaer beneficiary of, life policy S.W.2d 666, 

had burden to proye alleged gift of 

policy by insured where right to (2) In such a case the administra- 
change heneficiary wsys expressly pro- tor, did Jcot have the burden of prov- 
vided by pol^cy.^-rCuardian ^Llfe In?, ink that signature on receipt was 
Co. A^ei^ice, y. Mareczi^o„ 168 A. not genuinA—^Ratliff v. Ratilfl, su- 
■ 64K;,114 N.JjE^q, « 

Toiuntary and inteuigeot aot; of presumption of uoupaymant of 
dqno^^—^Norlthern^ Trust Co. y, Hu^ note rising from payee's possession 
b6r, il^ Al 2l^r, 224 Pa 82^.. ,. <if note must be overcome by- sigh- 

tOrdle ’ i ere.—^Downing v. Whitlow, 277 S.W. ' 

^ Burden is on donee, receiving gift 262, 211 Ky. 294. 

.When doner > expected A to^ dt At to es- Presumption of nonpayment arising 
jtablish that gift was intendedMds from possession by payee see Bills 
I gift inter(yJvos.!—fNsweU» ,v; j and Notes 5 662 d (2)i ’ ■ 

8S7.« 
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on the one having the affirmative of an issue applies 
to actions with respect to gifts.*^® Thus, where 
plaintiff’s right to recover is founded on an alleged 
gift, the burden is on him to establish the gift.77 
Likewise, where a gift is affirmatively set up in the 
answer by way of confession and avoidance or by 
other affirmative plea, the burden of establishing the 
gift is on the one asserting itJ^ On the other hand, 
if defendant merely pleads a denial to a complaint 
seeking to recover money or property, as in the case 
of an alleged loan, the burden of proof has been 
held to rest on plaintiff throughout the trial,79 al¬ 
though the burden of the evidence may shift to de¬ 


fendant with respect to his claim of a gift.^O 

A study of the cases holding that the burden is 
on the donee to prove the gift where he is defend¬ 
ing the right thereto has been said to show that 
there were special circumstances present which gave 
rise to a situation that required such rule,^l it being 
held that in the absence of such special circumstanc¬ 
es the general rule in an action to recover the prop¬ 
erty is that the burden is not on the recipient to- 
prove that it was a gift .^2 

Conditional gifts. If an tmqualified transfer to 
the donee is proved, one asserting that the delivery 


7a Neb.—Krull v. Arman, 192 N.W. 

961, 962, 110 Neb. 70, quoting Oor- 

pim Juris. 

28 C.J. p 670 note 85. 

Fleas not constituting aArmative de¬ 
fense 

(1) In action to recover property 
which defendant claimed plaintiff 
gave to her son and that he gave it 
to defendant, plaintiff had burden 
of proof, such claim by defendant not 
being an affirmative defense.—McAl- 
pine V. McAlpine, 278 P. 614, 86 Colo. 
135. 

( 2 ) In an action for a sum which 
plaintiffs claimed to have lent de¬ 
fendant, who pleaded the general 
issue with trial amendment by notice 
that there was no promise to pay and 
claiming a gift, the defense was not 
an affirmative one requiring such no¬ 
tice, and the plea put plaintiffs to 
proof of establishing a promise to 
pay, and the burden was not on the 
father to show a gift,—^Burke v. 
Burke, 185 N.W, 823, 217 Mich. 195. 

Shifting burden 

In dlspossessory proceedings, de¬ 
fendant's evidence that his mother, 
at time when she owned realty in 
question, told him to build on the 
realty and that she would give the 
realty to him, that he thereupon built 
a dwelling on the realty cmd lived 
therein with his family for about 25 
years, tl^t he had been in continu¬ 
ous possession, had made improve¬ 
ments, hed paid no rent, and had for 
the last three years returned the 
realty for taxes, showed a complete 
equity in defendant under a parol 
"gift" within meaning of statute, and 
burden shifted to plaintiffs to show 
some superior right or title.—^Holton 
V. Mercer, IS S.£.2d 253, 65 CrS-App. 
53. 

. i 

77. lU.—^In re Wright's Estate, 25 
ni.App. 87. 

Bepzker, 20$ N.Y.S. 217, 
App., 156 

Virginia Trust Co., 
^8^150 Va. 5$. ^ 

28 C.J. p 670 n^te 36 Cd] ,($>.. . 


Xn trespass to try title by donee 
to recover realty under alleged parol 
gift, donee would be required to re¬ 
cover on the strength of her own 
title and, the donor being dead, bur¬ 
den was on donee to show facts 
which would remove asserted gift 
from operation of statute of frauds. 
—Pranzetti v. Pranzetti, TexClv. 
App., 124 S.W.2d 195, error refused. 
7a Mo.—^Mississippi Valley Trust 
Co. V. Weber Bros. Realty Co., App., 
149 S.W.2d 437—^Roth v. Roth, App., 
142 S.W.2d 818—^Newell v. Edom, 
App., 242 S.W. 701. 

Mont—Stagg v. Stagg, 300 P. 539, 90 
Mont. 180. 

Neb.—^Tardum v. Evans, 235 N.W. 85, 
120 Neb. 699. 

To .—^In re Yeager's Estate, 117 A. 
67, 273 Pa. 359—^McConville v. Ing¬ 
ham, 112 A. 85, 268 Pa. 507. 

Tex.—^Hunt v. Garrett, Civ.App., 275 
S.W. 96, modified on other grounds 
Garrett v. Hunt, Com.App., 283 S. 
W. 489. 

28 C.J. p 670 note 35 Ca] (2), (4). 
Season for rule 

Original ownership is presumed to 
continue.—In re Yeager's Estate, 
117 A, 67. 273 Pa. 369. 

Belease of debt by gift 
Where indebtedness of defendant 
to plaintiff's decedent is admitted by 
the answer, but release by gift is 
pleaded as a defense, defendant has 
burden of proving the gift.—Gates v. 
Gridley, 241 N.Y.S. 710, 229 App.Div. 
368. 

Xn replevin 

In replevin, where it appears that 
the property was that of donor, claim 
of gift to defendant constitutes an 
affirmative defense as to which de¬ 
fendant has burden of proof.—Stew¬ 
art V. First Nat. Bank St Trust Co. 
of Vicksburg, 5 So.2d 683,. 192 Miss. 
355—Jones v. Jones, 139 So. 873, 
182 Miss. 501. 

79. Colo.—^Payne v. Williams, 160 P. 
196, 62 Colo. 86 . 

Mo.—^Roth V. Roth, App., 142 S.W.2d 
818. 

Neb.—Krull v. Armani 182 N.W. 961, 
110 Neb. 70. 

.26 C.J. p 670 note 36 [a] (3). 

858 ' 


80, Mo.—Spencer v. Barlow, 5 S.W. 

2d 28, 319 Mo. 836—Roth v. Roth, 

App., 142 S.W.2d 818, 823. 

''Distinguishing between burden of 

proof and burden of evidence, de¬ 
fendant unquestionably had the bur¬ 
den of evidence in the matter of es¬ 
tablishing the fact that he had re¬ 
ceived the particular sums as gifts, 
but the burden of proving the cause 
of action asserted, that is, that the 
money had been loaned by the de¬ 
ceased to defendant, rested upon 
plaintiff, who, by charging such fact 
in her petition as the basis of her 
cause of action, had assumed the 
affirmative of the proposition, which 
she was obliged to sustain through¬ 
out the entire progress of the case.” 
—Roth V. Roth, supra. 

After pzima facie case 

When plaintiff, in action for con 
version of decedent's money, made 
out piima facie case, burden of es¬ 
tablishing gift shifted to defendant, 
who relied on gift as defense.—Currie 
V. Langston, 16 P.2d 708, 92 Mont. 
670. 

81, ’ Neb.—^Krull v. Arman, 192 N.W. 

961, 962, 110 Neb. 70. 

"There Were special circumstances 
. . . as where the donor retained 

possession of the property or the 
donee had access to the property or 
fund before the date of the alleged 
gift, or where there existed a fiduci¬ 
ary relation between donor and donee, 
or where there is evidence of or 
opportunity for undue Infiuence, or 
some mental or physical weakness or 
infirmity which might be sufficient 
to cast doubt upon the donor's in¬ 
telligence and flree action in making 
the gift.”—^Erull v. Arman, supra. 

82, Neb.—^Krull v. Arman, supra. 

Bdlation of confidence 

In order to put on the recipient of 
money the burden of showing that 
it passed to him as a gift, and not as 
a loem, the facts must show existence 
of a relation between the parties 
which would naturally inspire confi¬ 
dence in the part:^ v^ho has acquired 
the ad^o^tage:—Sterry v. Fltz-Gerald, 
111 A. 686, 96 Njr.Law 
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was made on some condition or trust has the bur¬ 
den of establishing such condition or trust.^^ Thus 
one seeking to recover a gift given to a financee fol¬ 
lowing a broken engagement must prove that it was 
given in contemplation of marriage.^^ Such proof 
is unnecessary, however, with respect to an engage¬ 
ment ring, as to which the condition of marriage 
is implied.®^ The revocability of conditional gifts, 
including gifts in contemplation of marriage, is con¬ 
sidered supra § 61. 

c. Capacity to Make or Take Gift 

A donor's Incapacity to make a gift must be proved 
by the party asserting the same, as such capacity Is 
ordinarily presumed. 

In the absence of evidence tending to show the 
contrary, the capacity of the donor to make a gift 
will ordinarily be prrsumed,^® although this pre¬ 
sumption is rebuttable,^^ and the burden of prov¬ 
ing incapacity is on the one challenging the valid¬ 
ity of the gift on that grotmd.S8 This is true, not¬ 
withstanding the donor is insane, if his insanity is 
merely of an intermittent or temporary nature.®^ 


Furthermore, proof of old age, distress, or debility 
of body does not raise a presumption of incapacity 
to make a gift,^® nor does proof of inability to trans¬ 
act business, physical weakness, peculiar beliefs and 
opinions, or failure of memory raise such a presump- 
tion.^1 

Capacity to take gift. Where a person previously 
incapacitated from taking a gift claims a gift, it is 
incumbent on him to show that the gift was made 
subsequent to the removal of his incapacity.^^ 

d. Ddlvery and Acceptance 

While delivery Is ordinarily an element of a gift 
which must be proved, acceptance thereof le presumed 
If the gift Is beneficial to the donee. 

V^Hiile it has been said that the donee has the 
burden of proving acceptance of the gift during the 
lifetime of the donor, unless the contrary is made 
to appear,®^ the- acceptance of a gift, beneficial to 
the donee and otherwise complete, will be pre¬ 
sumed,®® in accordance with the general rule that in¬ 
dividuals are presumed to act as their self interest 
requires, as discussed in Evidence § 120, statutes in 


83. Pa.—re Kaufmann*s Estate. 
127 A. 133, 281 Pa. 619—Northern 
Trust Co. V. Huber, 118 A. 217, 224 
Pa, 329. 

84. Pa.—^Ruehllng v. Homung, 98 
Pa.Super. 686. 

85. Pa.—^Ruehling v. Homung, su¬ 
pra. 

ga Alsu—^McLeod v. Brown, 98 So. 
470, 210 Ala.. 491. 

Ky.—^Florence v. Lyons" Adm'r, 246 
S.W. 278, 279, 196 Ky. 697, quot¬ 
ing Corpus Juris. 

Pa.—Weber v. Kline, 141 A. 721, 293 
PSL 86. 

28 C.J. p 672 note 60. 

Menial capacity 

PsL—In re NuU's Estate, 158 A. 187, 
302 Pa. 64. 

Habitual drunkard 
An habitual drunkard Is presumed 
competent to make a gift when sober 
unless it appears that the use of in¬ 
toxicants has impaired his mental 
faculties.—Saliba v. James, 196 So. 
832, 143 Fla. 404. 

87. Pa.—^In re Null's Estate, 163 A 
137, 302 Pa. 64. 

SSw Ala.—^McLeod v. Brown, 98 So. 
470, 210 Ala, 491. 

IlL—^Northern Trust Co. ▼. Swartz, 
141 N.B. 433, 309 Ill. 6861 , 

Iowa.—Wilson v. Findley, ^76 N.W. 
47, 223 Iowa 1281. 

Ky.—^Florence v. Lyons* Adm’r, 246 
S.W. 278, 279, 196 Ky. 697, guotlzig 
Corpus Jtiris: 

Pa.—^Ries V. Biee* Estate, 186 A 288, 
322 Pa. 211—Weber v. Kljlne, 141 A 
721, 296 Pfiw.SA V ^ 


Wis.—Johnson v. Andreassen, 278 N. 

W. 877, 227 Wis. 416. 

28 C.J. p 672 note 61. 

“Incapacity as fact must appear 
before the gift can be set aside.**— 
In re Null's Estate, 168 A 187, 802 
Pa. 64. * 

39. Ky.—^Florence v. Lyons' Adm'r, 
246 S.W. 278, 279. 196 Ky. 697, 
quoting Corpus Juris. 

28 C.J. p 672 note 62. 

9a Pa.—In re Null's Estate, 158 A 
137, 302 Pa. 64. 

9L Pa.—^In re Null's Estate, supra. 

92. La.—Cole v. Lucas, 2 La.Ann. 
946. 

28 C.J. p 672 note 68. 

93. Mo.—Gosney v. Costigan, 38 S. 
W.2d 947, 326 Mo. 1215. 

94. Ind.—Warner v. Keiser, 177 N. 
E. 369, 98 Ind.App. 647. 

Wis.—^In re Mead's Estate, 277 N.W. 
694, 227 Wis. 311, rehearing denied 
279 N.W. 18, 227 Wis. 811, 116 AL. 
B. 1127. 

28 C.J. p 673 note 73. 

95. XJ.S.—^Dulin v. Commissioner of 
Internal Revenue, C.C.A, 70 F.2d 
828. 

CaL—^In re Kelt's Estate, 108 P.2d 
401, 16 Cal.2d 807, 133 ALR. 1424, 
prior opinion, App., 102 P.2d 899. 
Conn.—Hartford-Connecticut Trust 

Co. V. Slater, 169 A 678, 114 Conn. 
603. 

ilL—^Northern Trust Co. v. Swartz, 
141 N.E. 433, 809 Ill. 686. 

Ind.—^Klingaman V. Burch, 25 N.E.2d 
996, 999, 216 Ind. 696, quoting Cor¬ 
pus Juris—Warner v. Keiser, 177 N. 
E. 869^ 93 Ind.App. 647, 
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Iowa.—Oottstein v. Hedges, 228 N.W. 
9$, 94, 210 Iowa 272, 67 AL.R. 
1218. citing Corpus Juris. 

Mo.—^Bunker v. Fidelity Nat. Bank 
& Trust Co., 78 S,W.2d 242, 336 
Mo. 306—Roethemeier v. Veith, 69 
S.W.2d 980, 884 Mo. 1030—Gosney 
V. Costigan, 33 S.W.2d 947, 963, 
826 Mo. 1216, citing Corpus Juris— 
In re Hartley’s Estate, App., 54 

5. W.2d 429, 480, citing Corpus Ju^ 
ris. 

N.T.—^In re Bradsr's Estate, 234 N. 
T.S. 866, 370, 183 Misa 795, re¬ 
versed on other grounds 239 N.Y.S. 

6, 228 App.Div. 66, affirmed 173 
N.B. 879, 264 N.T. 690. 

Ohio.—^In re Fetzer*s Estate, App., 
84 N.E.2d 306, appeal dismissed 26 
N.E.2d 207, 136 Ohio St. 426—Hor- 
locker v. Saunders, 18 N.B.2d 994, 
69 Ohio App. 548—Streeper v. My¬ 
ers, 7 N.B.2d 664, 132 Ohio St. 322. 
Wash.—State v. Kosai, 284 P. 6, 133 
Wash. 442. 

Wis.—^In re Mead's Estate, 277 N.W. 
694, 227 Wis. 311, rehearing denied 
279 N.W. 18, 227 Wis. 811, 116 A. 
L.R. 1127. 

28 C.J. p 672 note 72—22 C.J. p 109 
note 8. 

xmoonditlonal grift 

Vt.—Phillips V. Plastridge, 179 A 167, 
107 Vt 267, 99 AL.R. 1074. 

Joint account 

Acceptance of arrangement where¬ 
by joint Interest in savings accouht 
was created with right of survivor¬ 
ship may be presumed.—^Reap v. Wy¬ 
oming Valley Trust Co., 160 A 465, 
300 Pa. 166. 

Acceptance as element of gift see 
supra 4 29. 
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some jurisdictions expressly so providing;^® and 
this is so even though the donee did not know of the 
gift at the time that it was made,^^ as where it is 
given to a third person for the benefit of, or in trust 
for, the donee, without the donee’s knowledge.^* 
The rule is especially applicable where the donee is 
laboring under some disability.®^ Where, however, 
acceptance carries with it the assumption of oner¬ 
ous burdens, the rule does not apply.^ 

In the case of a gift by an instrument of title, 
acceptance need not be proved, but will be presumed 
where ^e instrument is placed on record,^ or is giv¬ 
en. to a trustee for the donee,® 

DeUvery, Except as the statute may in effect pro¬ 
vide otherwise,^ delivery is an element which must 
be proved by the donee or one claiming through 
him,® although, as discussed infra § 67 b, this proof 
need not be set forth by witnesses who actually saw 
the delivery made, but delivery may be inferred 
from facts and circumstances. A presumption of 
delivery may arise, however, where donee proves 


possession of the property,® and the recording of 
an instrument of title in the name of the donee may 
also raise a rebuttable presumption of delivery.^ 

A devise of land which had previously been con¬ 
veyed by a deed of gift to the devisee creates no 
presumption that the deed had never been deliv¬ 
ered or that.it was not considered a valid instrument 
by the parties.® 

e. Eolation of Parties 

A rebuttable presumption of an Intent to make a 
gift arises from an unexplained delivery of property be¬ 
tween persons In close relation, such as husband and 
wife or parent and child. 

While it has been said that a gift will not be pre¬ 
sumed from the mere relationship of the parties,® 
close relationship between the parties, such as hus¬ 
band and wife, parent and child, and the like, cre¬ 
ates a presumption that a delivery or conveyance of 
property from one to the other, without explanatory 
words, was intended as a gift,^® but this presump- 


oeL Gfu—Croxton v. Barrow, 194 SJBI 
24, 67 Ga.App. 1. 

97. Cal.—^In re Kalt's Estate, 108 
P.2d 401, le Cal.2d 807, 133 A.L..R. 
1424, prior opinion, App., 102 P. 
2d 399. 

Ky.—Pikeville Nat Bank & Trust 
Co. V. Shirley, 136 S.W,2d 426, 
281 Sbr. JL50, .126 AJj.U, 919. 

Mq.—V. Mercantile-Com¬ 
merce Bahk & Trust Co., 48 ,S.W.2d 
. . 33^ 7^0. 269, auotlng ipor- 

673 note 74. 

. 98.«JlL-nln to Trapp's Estate, 269 
,^lil^4^pp. 269. 

Ibd.—'garner v. Reiser, 177 N.E. 369, 
93,Ipd.App. 547. 

Ohio.—^In re Petzer'a Estate, App., 
34 N.E>2d 806, appeal dismissed 
26 N.E.2d 207, 136 Ohio St 426— 
Horlocker v. Saunders, 18 N.E. 2d 
994, 59 Ohio App, 648—Streeper v. 
Myers, 7 N.B.2d 654, 132 Ohio St, 

Wis.-j;^lB re Duwe's Estate, 281 N.W. 
*669, 229 Wla 115—^In re Mead*s,Rs- 
,.t^e^,277 ;N.W. 694, 227. Wis. 311, 
ret^ari^. denied. 279 N.W. 18, 227 
, U6 A.L.H. 1127. 

PresnmptioiL of trust 
. person to. whom property 

is delivered with instructions to fflve 
it to donee is presumed to take the 
PFppwtiF AS,;'trustee?' for the donee. 
—^Pikeyu^^ Nat ]9ax^ &, Trust Co. v. 
Shirley, 186 S.W.2d 426. 281 Ky., 160, 
126 " ‘ 

U^iaer statute,. 

Cal.—In, r^, >1®,® I’'2d 

4pl.,16 1424, 

.^rior 0ldnip.n^ 399.' 

Sufficiency of delivery to j^eraon 
• ■. •i'.nc-..'-. ■■ 

99. Ind.—^Klingaman v.,d|ii|chii^^;jN., 


E.2d 996, 999. 216 Ind. 696, QUoUngr 
Corpus Juris. 

28 C.J. p 673 note 76. 

Gift to infant see Infants S 47, al-j 
so 31 C.J. p 1024 notes 54-68, and, 
28 C.J. p 673 notes 76, 77. 

1. Ind.—^Klingfaman v. Burch. 26 N. 
E.2d 996, 999, 216 Ind. 696, quoting: 
Corpus Juris. 

Tex.—^Taylor v. Sanford, Civ.App., 
160 S.W. 262. 

9. Ind,—^Ellngraman v. Burch, Ind., 
26 N.E.2d 996, 216 Ind. 695. 
Presumptions and burden of proof 
with respect to acceptance of deeds 
grenerally see Deeds SS 126, 187. 

3. Ind.—Rlingraman v. Burch, supra. 

4 . joinit account 

<1) A statute providing: that when 
a deposit is made hy any person in 
the name of the depositor and cm- 
other person, to he paid to either or 
the survivor, the deposit becomes the 
property of both as Joint tenants, 
eliminates the neebssity of a delivery 
of a symbol of the deposit—In’ re 
^Ebnda's Efetate, 200 N.Y.S. 881, 206 
ApSp.Div,' ^1. 

<2) Presumption of g:ift in such 
case see supra subdivision a of this 
section. 

5. Ala.—Puhrman v. Bums, 196 So. 

. 713, 239 Ala. 628. : . , 

NY.—In re Wilson's pJstate, 260. NT. 

S. 663, 140 Misc. 10, affirmed In> re 
W^son's Will* 232 N.Y.S.; ,919, 226 
App.Div. 761, affirmed. 163, NE. .122, 
262 N.Y. 165i 

Fa.—In re Kaufmaim's Estate, 12? 
A, 133, , 261 Pa. 6X9-r-Tonkeri v. 
Yonker, 14 Pa.Dist Oo. 81.. < 
28, C.J. p 673 nofe 79, i . 

Bank deposit 

One clainjiur .hank>depibslt''as 
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inter vivos, and relying: on posses¬ 
sion of pass book as proof of the 
gdft has the burden of showing: pos¬ 
session by delivery from the donor.— 
Reeves v. Reeves, 141 A. 176, 102 N. J. 
Eq. 436. 

Where confidential rdation, exists 
Where confidential relationship ex¬ 
isted between vendor and purchaser, 
allegratlon that delivery of note for 
unpaid balance by vendor to pur> 
chaser was for safe-keeping: only, is 
sufficient to place burden of show¬ 
ing: that delivery was made with in¬ 
tent to renounce the oblig:ation on the 
purchaser.—^Burdick v, Wittlch, 116 
P.2d 90, 46 Cal.App.2d 456. 

Delivery as element of gdft see su¬ 
pra S§ 17-28. 

6. Ill.—Rothwell V. Taylor, 185 N.E. 
419, 303 Ill. 226, reversing: 221 IlL 
App. 668. 

N.Y.—In re Ray's Will, 246 N.Y.S. 
626, 188 Misc. 330. 

Presumption weakened where it ap¬ 
pears that donee is also personal rep¬ 
resentative of donor,—^In re Ray's 
Will, supra. 

7. Contrary Intent maiy he shoWn 
Presumption of delivery of mort- 

^g:ed, based on action of donor in 
having: instrument assigmiz^^ mortga¬ 
ges recorded, may be rebutted by evi¬ 
dence that he did not intend instru- 
m^ent to quorate as ^alid assjlgnznent. 
—Henderson y« ^^ugfhes, 182 A, 392, 
820 P^;.124. ^ ^ 

a Tex.—^Lewis v. Aknes, 44 Tex.'319.' 

9l yiu-^Grac^ y, .Virginia ?truat Co., 
142 S.lt 278;i66‘Va.j6$.. J,, 

Uk,'. >T.' O’Doanell, 12S 

Minn.—Stidni v. SUha;^ 2S< 
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tion may be rebutted.^! Such presiunption is 
strengthened by proof that the donor on previous 
occasions had made similar gifts.^^ Except as the 
statute may provide otherwise, however,the rule 
does not apply to transactions between brother and 
sister, they being regarded as strangers.!^ 

This presumption does not arise unless there is 
a delivery of the property,or unless, in case of a 
gift of lands, it is followed by actual and unequivo¬ 
cal possession and improvement nor does it arise 
where the grantor was ignorant of his title to the 
property conveyed.!*^ 

WTiere property is bought by one and conveyed 
to another who has a legal or moral claim on the 
real purchaser for support, the lavr presumes that 
the conveyance was intended as a gift,^® which pre¬ 
sumption may be rebutted.!^ Thus if all the facts 
and circumstances exclude the theory of a gift, such 
conveyance will not be treated as a gift, although 
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the element of moral, if not legal, obligation to sup¬ 
port existed.20 

Between principal and agent. No implication of a 
gift arises, in the case of property purchased by an 
agent in his own name with funds furnished by the 
principal.2l 

f. Fraud or Undue Influence 

One attacking the validity of a gift Inter vivos for 
fraud or undue Influence has the burden of proof with re¬ 
spect thereto. A presumption of Invalidity on such 
ground arises, however, In case of a gift to one In a 
dominant position, such as a fiduciary or one In a re¬ 
lation of trust and confidence. 

The question of who bears the burden of proof 
with respect to undue influence depends on whether 
or not any relation of confidence and reliance ex¬ 
isted as between the donor and the donee .22 In the 
absence of evidence raising a suspicion of fraud or 
undue influence on the part of the donee, the fair¬ 
ness of a gift will be presumed,and the burden is 
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. 137. 192 Minn. 278, cltingr Corpus 
Juris. 

Wyo.—^In re JSilnsr's Estate, 67 P.2d 
676, 678, 49 Wyo. 458, cltinj Corpus 
Juris. 

28 C.J. p 672 note 64. 

Gift to straujer reared as member 
of family 

Pa.—Weaver v. Welsh, 191 A. 3, 826 
Pa. 671. .... 

11. III.—O'Ponnell v. O'Donnell, 185 
N.R 28, 303 lU, 31. 

12. Ky.—Smith v. Montgomery, 6 T. 
B. Mon. 602. 

13. ' Ga.—p-Trust Cc, of Georgia v. 
Kell, 176 S.E. 659, 49 Ga.App. 371. 

Behuttahle prssumptiou 
Statutory provision that, where 
brother pays purchase money and has 
conveyance made to sister, gift will 
be presumed, but resulting trust in 
favor of brother may be shown and 
presumption rebutted was held ap¬ 
plicable where brother purchased an¬ 
nuities aggregating specihed amount 
per month, payable to sister dur¬ 
ing her lifb, notWlthstemding* that, 
when annutles were bought,' brother 
was obligated under valid contract to 
pay sister such a sum per month for 
life.—Trust Co, of Georgia v^ Kell, 
supra. 

14. Colo.—Irvfne v. MinshuU, 162 P. 

‘ 4166i 60 Colo. 112 ; r ' 

28 O.J. p 672 note 66. 

Hbwevez\ >tt has been said that, in 
absence of explanation, the delivery 
by brother to sister o’f cheek or draft 
payable to her is Inferred^to be grift 
VI ‘ Baxter, 239 TU.App. 4-S'8.^ 
Mairieof personal prop¬ 
erty,'istnbWh^ to^ve belonged former- 
ly'^to'the'&lfeg’eid donee's brother, was 
hbl'in' itself^ shifffcieht to’^ifeld'a pire-] 
wii ^tra&E/fefibd. | 


J —^Tn re Campbell's Estate, 118 A. 
647, 274 Pa. 646. 

15. Me.—Getchell v. Biddeford Sav. 
Bank, 47 A. 896, 94 Me. 452, 80 
Am.S.R. 408. 

Necessity for proof of delivery gen¬ 
erally see supra subdivision d of 
this jsectlon. 

16. Ky.—^Tlppenhauer v. Tippenhau- 
er, 166 S.W. 225, 168 Ky. 639. 

Mo.—Wiener v. Stephani, 46 Mo. 666. 
28 C.X p 672 note 68. 

17- IlL—^Morgan v. Owens, 81 N.E. 
1136, 228 IlL 698. 

18. Va.—^Bransom v. Bransom, 144 S. 
E. 613, 161 Va. 603. 

28 C.J. p 672 note 70. 

Natural claim on bounty of pur- 
chaser 

Such a conveyance to one standing 
in such confidential relation to the 
purchaser as to give the former a 
natural claim on the bounty of the 
latter is presumed to be a gift—Mc- 
Quay y. McQuay, 263 P. 683, 81 Mont. 
311—^Hoppin v. Lang, 268 P. 421, 81 
Mont 380—Clary v. Fleming, 198 P. 
546, 60 Mont 246. 

As between husband and wife see the 
C.J.S. title Husband and Wife S9 
163„ 168, also 30 C.J. p 702 note 29 
-p 704 note 67, p 708 note 32-p 
710 note 78. 

As between parent and child see the 
C.JT.^ title Parent and Child $ 60, 
also 46 C.J. p 1321 note 76—p 1823 
note 9. , . j 

19. Mpjot—^McQmiy V.. McQuay, 263 
p. 68j3v|/81 Moiii^ 311 |—^Hoppin v. 

, <I^ang, 26a P. 4^i, ai Mopt 330. 
Va.—Brapsom v; 3^absom», 1.44 

J . IM .... 

IKl —Boggs V, Bright D.C.Va., I 

2^' ■*' 714/ reverfi?4^ cli ^ other 

grounds 234 F. 253, 148 &CI.A. l66., 
p«72 'TOtte 7iJ ^ '‘i 


21. N.T.—^Rockefeller v. Kellas, 226 
N.T.S. 825, 222 App.Div. 868. 

22. N.J.—Cluzel V. Brown, 29 A.2d 
864, reversing 24 A.2d 382, 131 N. 
XlkL. 129. 

23. Ma—Mallett vl Hall, 160 A. 631, 
129 Ma 148. 

N.J.—Dill V. Dill, 179 A. 370, 118 N. 
J.Eq. 874, affirmed 188 A. 172, 119 
N.J.Eq. 467—Connors v- Murphy, 
134 A. 681, 100 N.J.Bq. 280, 53 A. 
L.R. 1116. 

Pa—^In re Null's Estata 168 A. 137, 
302 Pa 64. 

28 CJ. p 670 note 38. 

Fraud or undue Influence not pre¬ 
sumed 

(1) A presumption of undue Influ¬ 
ence does not arise from the mere re¬ 
lationship of donor and dopea— 
Chandler v. Hardgrove, 2 A.2d 661, 
124 N.XBq. 616. 

(2) In the absence of trust rela¬ 
tionship between donor and donee or 
other circumstance^ neither fraud 
nor undue influence will be presumed. 
—^McDonald v. Bargent, 201 N.Y.S. 
129, 121 Mlac. 437. 

(3) In the absence of other evi¬ 
dence, imdue influence In making a 
gift is not presumed.—Snyder v. 
Hammer, Md., 23 A.2d 658. 

(4) Although donee had been treat¬ 
ed by donor ais his child, there is no 
pree^znption .' of undue influence, 
where It appears that donor was the 
dominant spirit in the transaction.— 
McLeod. V. Brown, 98 So. 470, 210 Ala. 
49L.' - 

BOBordsr In hoarding house 
■ That' donor of gift was boarder In 
bOairdfiig house kept by donee doea 
nbt raise suspicion of fraud or un¬ 
due ‘influence In absence of relation 
of trOst and confidence.—Connors v,. 
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Oil one attacking the validity of the gift on that on the donee to overcome the presumption of fact 
ground to show clearly that it was not the voluntary arising therefrom.^^ Thus, where the relations be- 
act of the donor.24 tween the parties appear to be of such a character 

as to render it certain that they do not deal on terms 
However, the presumption of fraud will arise of equality, but that either on the one side, from 
more readily in cases of gifts than in cases of con- superior position or knowledge of the matter de- 
tracts,25 and, where the circumstances are such as rived from a fiduciary relation,^^ or a relation of 
to suggest fraud and imdue influence, the burden is trust and confidence,28 or from overmastering in- 


Murphy, 134 A. 681. 100 N.J.Eq. 280, 
53 A.L.R. 1115. 

Gift hetweeiL affed persons 

Fraud or undue influence Is not 
presumed in case of a srift by an 
agred woman to her agred sister on 
whom she was in no way dependent, 
even though the donor was in the 
home of the donee at the time of the 
gift but not in her custody or con¬ 
trol.—^Mayes' Adm’r v. Kirkwood, 71 
S.W.2d 1008, 264 Ky. 449. 

Gift to frigid 

That one makes a gift to a friend 
affords no occasion for invoking ad¬ 
verse presumptions of undue influ¬ 
ence inducing gift.—McFarland, v. El- 
lingsworth, 80 P.2d 899, 169 Or. 446. 
24. XJ.S.—Whitmire v. Kroellnger. D. 

aS.C, 42 P.2d 699. 

Cal.—^In re Miller's Estate, 60 P.2d 
492, 16 CaLApp.2d 141—^Bohn v. 
Gruver, 296 P. 891, 111 Cal.App. 
386. 

Colo.—^Burton v. Burton, 69 P.2d 307, 
100 Colo. 667. 

Fla.—Adams v. Saunders, 191 So. 812, 
139 Fla. 730. 

Iowa.—^Merritt v. Easterly, 284 S.W. 
397, 226 Iowa 614. 

Me.—Mallett v. Mall. 150 A. 631, 129 
Ma 148. 

N.J.—Cluzel V. Brown, 29 A.2d 864, 
reversing 24 A. 2d 382, 131 N.J.Eq. 
129—Dill V. Dill, 179 A. 370, 118 
N.J.Eq. 374, affirmed 183 A. 172, 119 
N.J.Ea. 467. 

N.Y.—McDonald v. Sargent, 201 N.Y. 

S. 129. 121 Misc. 437. 

Pa.—Ries V. Ries* Estate, 185 A. 288, 
822 Pa. 211—Weber v. Kline. 141 A. 
721, 293 Pa. 86. 

Wts.—Johnson v. Andreassen, 278 N. 

W. 877, 227 Wis. 416. 

2S G.J. p 670 note 39. 

Aeservatloii. of Inoome txom. grift 
^Fact that donor continued until her 
death to'receive income from subject 
ef gift whs held not inconsistent with 
donative intent and not to rebut grift. 
—First Nat. Bank v. Keller, 194 A. 
564, 122 K.J:Ea. 481—Dill v. Dill, 179 
A. 879v. 118 N.J.Eq. 874, affirmed 183 
Xi 172, N.JJSIq- 467. 

KOstake- ' 

Plaintiff in action to recover cor¬ 
poration stock, given defendant by 
plaintiff, had burden of proving some 
Qipcumstance;r such as^ mistake, legal¬ 
ly . effective to transaction, 

which was fully executed aa to its 
formal aspects.—Johnson, v.. Audreas- 
sen, 278 N-W. S77. 227 , 


as. Ky.—^Moore's Adm'r v. Edwards, 
58 S.W.2d 915, 248 Ky. 617— 

Schacklette v. Qoodall, 151 S.'W. 
23. 161 Ky. 20. 

26. Cal..—^Bohn v. Gruver, 295 P. 
891, 111 CaLApp. 386. 

Fla.—^Rlch V. Hallman, 143 So. 292, 
106 Fla. 348. 

Ky.—Florence v. Lyons* Adm'r, 246 
S.W. 278, 279. 196 Ky., 697, quot¬ 
ing OorpTiB Juris. 

Me.—Gerrish v. Chambers, 189 A. 187, 
135 Me. 70. 

N.J.—In re Coyle*s Estate, 164 A. 

744, 9 N.J.Misc. 158. 

Okl.—^Flowers v. Flowers. 221 P. 483, 
486, 94 Okl. 134, citing Corpus Ju¬ 
ris. 

Pa.—^Montgomery Trust Co. v. Gris- 
com, 27 Del.Co. 437. 

R.I.—^Kerr v. McKenna, 189 A. 408, 
67 R.I. 252—Union Trust Co. v. Da¬ 
vies. 163 A. 744, 745, 53 R.I. 68, 
quoting Corpus Juris. 

28 C.J. p 670 note 41. 

Slight evidence that gift inter vi¬ 
vos ' by aged, . inflrm person was 
coerced shifts burden to beneficiary 
to show freedom from undue influ¬ 
ence.—^Longmire v. Kruger, 261 P. 
692, 80 Cal.App. 230. 

Opportunity for undue influence 
Where it .is shown that beneficia¬ 
ries of gift had opportunity to exer¬ 
cise undue Influence, burden of ex¬ 
plaining good faith of transactions 
inuring to their benefit falls on them. 
—Whitmire v. Kroellnger, D.C.S.C., 
42 F.2d 699. 

3>oou2nent8 prepared and signed hy 
donee 

Where a gift was made to a donee 
who stood in a fiduciary relationship 
to donor, the fact that all of the 
written documents relating to the 
transaction were prepared by the 
donee and were not even signed by 
the donor casts suspicion on the 
transaction, even though the donor’s 
right hand was paralyzed, since she^ 
could at least have made her mark. 
—^Meyer v. Campion, 207 P. 670, 120 
Wash. 467. 

Gift of entire estate 

Where one claimed Inter vivos 
gift from decedent of entire estate, 
burden was on him to overcome pre¬ 
sumption of improvidence.—^Reeves v. 
Reeves, 141 A. 176, 102 N.J.Eq. 436. 

27. U.S.—Floyd v. Floyd, C.C.A.I1L, 
11 F.2d 841. 

CaL—^In re Miller's Estate, 60 P.2d 

S62 


492, 16 Cal.App.2d 141—Burrows v. 
Burrows, 28 P.2d 1072, 136 Cal. 
App. 323. 

Fla.—Adams v. Saunders, 191 So. 812, 
139 Fla. 730. 

Mo.—Steffen v. Stahl, App., 273 S.W. 
118. 

N.J.—In re Ulrich's Will, 130 A. 806, 
98 N.J.Eq. 621, affirmed 138 A. 924, 
101 N.J.Eq. 826. 

Tenn.—^Roberts v. Chase, App., 166 S. 
W.2d 641. 

28 C.J. p 671 note 42. 

Doctor and patient 

Relation of doctor and patient does 
not of itself prove existence of fidu¬ 
ciary status raising presumption of 
undue Influence.—^Klaber v. Unity 
School of Christianity, 61 S.W.2d 30, 
330 Mo. 864. 

Priest and penitent 

Relation of priest and penitent by 
itself is not a fiduciary relation cre¬ 
ating presumption of undue Influence. 
—^Klaber v. Unity School of Christi¬ 
anity, supra. 

Widow and son-inJAw 

Where a widow, who had suffered 
a paralytic stroke, and was partially 
crippled, and who had only two chil¬ 
dren living, both daughters, had 
trusted the conduct of her affklrs to 
one son-in-law, who was experienced 
in business, and at whose sugges¬ 
tion the business had been incorpo¬ 
rated, a fiduciary relationship existed 
between the widow and the son-in- 
law, which imposed on him the bur¬ 
den of proving the validity of a gift 
by her of one-fourth of the stock 
in the corporation, since the relation¬ 
ship was similar to that between a 
mother and son, without the motive 
of blood relationship to support a 
presumption in favor of the gift.— 
Meyer v. Campion, 207 P. 670, 120 
Wash. 467. 

28. Mich.—^Van't Hof v. Jemison, 289 
N.W. 186, 291 Mich. 385. 

Tenn.—^Miller v. Proctor, 146 S.W.2d 
807, 24 Tenn-App. 439. 

'Where a relation of trust and con¬ 
fidence exists between the parties 
the extreme age and infirmity of the 
grantor, together with slight evidence 
of circumstances from which it may 
be inferred that the gift or convey¬ 
ance was the product of coercion, 
will suffice tp shift the burden and 
require the beneficiary to show af¬ 
firmatively that the transaction wps 
fair and free from undue influence. 
And thisrule applies not only to 
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fluence,29 or, on the other, from mental weakness,®® 
or physical infirmity,®^ or dependent confidential re¬ 
lation,®® unfair advantage in a transaction is ren¬ 
dered probable, the gift is presumed void or to have 
been induced by fraud or undue influence, and the 


burden is shifted to the stronger or dominant party 
to show affirmatively that no deception was prac¬ 
ticed, no undue influence was used, and that all 
was fair, open, voluntary, and well understood.®® 
To have such effect, the relationship must be 


those who hear a formal relation of 
trust to those with whom they deal, 
but In every case where there has 
been confidence reposed which invests 
the person trusted with an advantage 
in treating with the person so con¬ 
fiding.—^Bohn V. Graver, 295 P. 891, 
896, 111 CaLApp. S86. 

Donor aged and Infirm 
Neb.—Wixson v. Nebraska Confer¬ 
ence Ass'n of Seventh Day Adven¬ 
tists. 241 N.W. 632, 122 Neb. 771. 
Validity of gifts to persons in con¬ 
fidential relation see supra § 84. 

29. N.Y.—Watson v. Holmes, 140 N. 

T.S. 727, 80 Misc. 48. 

28 C.J. P 671 note 43. 

30. U.S.—Thaw V. Thaw, C.C.A.N.T., 
27 F.2d 729, certiorari denied 49 S. 
Ct. 37, 278 U.S. 642, 73 L.Bd. 657. 

Ky.—^Moore's Adm'r v. Edwards, 68 
S.W.2d 915, 248 Ky. 617, 

N.J.—^Peppier v. HofCe, 194 A. 648, 
122 N.J.Ba. 610. 

28 C.J. p 671 note 44. 

Mental incapacity unnecessary 

(1) Where alleged donor of gift 
inter vivos, although not totally incap* 
pacitated, lacks mental vigor, and 
cannot protect himself against im¬ 
position, fraud and undue influence 
are presumed.—^Bohn v. Graver, 295 
P, 891, 111 Cal.App. 386. 

(2) Aged woman, making gift to 
grandson at time she was suffering 
from ill health and was mentally 
weak, need not, to secure relief in 
equity, establish insanity or mental 
condition rendering her entirely in¬ 
capable of executing valid gift— 
Thaw V. Thaw, G.C.A.N.T., 27 P.2d 
729, certiorari denied 49 S.Ct 87, 278 

U.S. 642, 73 L.Ed. 657. 

31. Ky.—Moore's Adm'r v. Edwards, 
68 S.W.2d 915, 248 Ky. 617. 

32. U.S.—Whitmire v. Kroellnger, D. 
C.S.C., 42 r.2d 699—^Ployd v, Floyd, 
C.C.A.I11., 11 F.2d 841—Acacia Mut 
Life Ins. Co. v. Bathurst, D.C.N. 
J., 28 F.Supp. 781. 

Ala.—^Koper v. Lenoir, 11 So. 2d 861. 
Ark.—^Young v. Barde, 108 S.W.2d 
495, 194 Ark. 416. 

Cal.—^Brown v. Canadian Industrial 
Alcohol Co„ 289 P. 618. 209 Cal. 
696—;Cn re Miller's Estate, 60 P.2d 
492, 16 CaI.App.2d 141—Burrows 

V. Burrows, 28 P.2d 1072, 136 Cal. 
App. 828. 

Fla.—Adams v. Saunders, 191 So. 812, 
189 Fla. 780. 

Ilk—rGregory V. Gregory, 164 N;B. 
149, 828 HL 380-^Pry v. Pence, 261 
IlLApp. 218.. 

Ky.—Smtth Vi Gilligan's Adm'r, 124 
S.W.2d *798; i276 Ky. 688—Moore's 


Adm'r v. Edwards, 68 S.W.2d 916, 
248 Ky. 617. 

Me.—Mallett v. Hall, 160 A. 631, 129 
Me. 148. 

Md.—Farmer v. Associated Profes¬ 
sors of Loyola College in City of 
Baltimore, 171 A. 361, 166 Md. 466 
—McGill V. Nichols, 146 A. 773, 
157 Md. 287. 

Mo.—^Klaber v. Unity School of Chris¬ 
tianity, 61 S.W.2d 30, 880 Mo. 854 
—Steffen v. Stahl, App., 273 S.W. 
118. 

Neb.—Wixson v. Nebraska Conference 
Ass'n of Seventh Day Adventists, 

' 241 N.W. 632, 122 Neb. 771. 

N.J.—Stewart v. Stewart 20 A.2d 1, 
129 N.J.Eq. 481—Croker v. Clegg, 
197 A. 18, 123 N.J.Ba. 832—Dill 
V. Dill, 179 A. 370, 118 N.J.Eq. 374, 
affirmed 183 A. 172, 119 N.J.Eq. 
467—^Doughty v. Dobbin, 158 A. 
768, 109 N.J.Eq. 518, reversing 162 
A. 441, 8 N.J.Misc. 877 and 162 A. 
442, 8 N.J.Misc. 881—Christian v. 
Canfield, 156 A. 788, 108 N.J.Eq. 
647. 

Or.—^Lay v. Proctor, 34 P.2d 831, 147 
Or. 645. 

Pa.—^McCown v. Fraser, 192 A. 674, i 
827 Pa. 561—Bechtel v. Miller, SO 
Berks O 0 .L.J. 35. 

Tenn.—^Roberts v. Chase, App., 166 
S.W.2d 641—Miller v. Proctor, 146 
S.W.2d 807, 24 Tenn.App. 439— 
Sumpter v. Sandifer, 72 S.W.2d 
782, 18 Tenn.App. 60. 

28 C.J. p 671 note 45. 

'Where . . . the parties, by 

reason of a relationship of trust and 
confidence, do not deal on terms of 
equality, there arises ... a re¬ 
buttable presumption that the domi¬ 
nant party has acquired an unfair 
advantage.”—Peppier v. Roffe, 194 A. 
548, 560, 122 N.J.Eq. 510. 

"When a confidential relation is es¬ 
tablished the presumption is that the 
transaction, if of sufficient import¬ 
ance, is void.”—In re Null's Estate, 
153 A. 137, 189, 802 Pa. 64. 

Wliat oonstltates 

A "confidential relation” such as 
will raise presumption that gifts 
were void appears when circumstanc¬ 
es make it certain the parties do not 
deal on equal terms, but that there 
is an overmastering infi,uence on one 
side and weakness, dependence or 
trust on the other side.—^Bieranowskl 
V. Bieranowskl, 29 A.2d IX, 346 Pa. 
447—In re PyewelKs Estate, 6 A.2d 
128, 334 Pa. 164. 

Agent and fiduciary 

A nephew who was not only agent 
pf aged aunt, but waus also absolute 
xnafnagedT and had fuH control of' all 
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her affairs, was presumed, because 
of relationship, to have procured 
execution of transfer of aunt's prop¬ 
erty to nephew by undue influence.— 
Merritt v. Easterly, 284 N.W. 397, 
226 Iowa 514. 

Dependence essential 

To establish "confidential relation¬ 
ship” which will impose on grantee 
the burden to sustain validity of con- 
ve 3 rance, there must appear at least 
a condition from which dependence 
of grantor may be found.—Snyder v. 
Hammer, Md., 23 A.2d 663. 

PhsTsioal dependence insullLoient 

(1) A dominant confidential rela¬ 
tionship between donor and donee, so 
as to grive rise to the presumption of 
undue Influence by donee on donor, 
must be a dominance of the mind 
rather than a physical dominance.— 
Cliandler v. Hardgrove, 2 A.2d 661, 
124 N.J.Eq. 616. 

(2) Pact that blind donor, residing 
with wife and family of his half- 
brother, was dependent on them for 
things necessary to his physical com¬ 
fort and well-being and was the ob¬ 
ject of unusual solicitude on their 
X>art, was held not to create a pre¬ 
sumption that a gift to the wife re¬ 
sulted from undue influence.—^Knad- 
ler V. Stelzer, 19 S.W.2d 1064, 823 Mo. 
499. 

Power of attorney 

Power of attorney giving niece ac¬ 
cess to aunt's safe deposit box and 
authority to deal with aunt's bank 
account did not establish that such 
confidential relationship existed at 
time of earlier gifts to niece as 
would raise presumption that gifts 
Were void.—^In re Pyewell's, Estate, 6 
A.2d 123, 334 Fa. 164. 

Proof of actual fraud is not nec¬ 
essary to permit setting aside of 
a gift between persons in confiden¬ 
tial relation.—Lay v. Proctor, 34 P. 
2d 331, 147 Or. 646—28 aj. p 663 note 
21 . 

33. U.S.—Floyd v. Floyd, C.C.A.I11., 
11 F.2d 841. 

Ala.—Roper v. Lenoir, 11 So.2d 861. 
CaL—^Brown v. Canadian Indus tiHal 
Alcohol Co., 289 P. 613, 209 CaL 
696—Burdick v. Wittich, 116 P.2d 
90, 46 Cal.App.2d 456—^In re Mill¬ 
er’s Estate, 60 P.2d 492, 16 Cal.App. 
2d 141. 

Fla.—Adams v. Saunders, 191 So. 312, 
189 Fla. 730. 

Fla.—Washington Locua & Trust Co. 
V. Hutchinson, 144 So. 843, 344, 
107 Fla. 69, quoting Corpus Juris 
— ^Rich V. Hallman, 143 So. 292, 
106 Fla. 348. 
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shown to be one that could have been improperly 
used to warp the judgment of the donor, and it 
is sometimes held that it must be shown that the 
donee was instrumental in procuring the gift.35 
This presumption against validity or of undue in¬ 
fluence is more or less strong, according to the na¬ 


ture of the relation which the parties occupy toward 
each other.36 It is not limited to those instances 
where the relation of parent and child, guardian and 
ward, or husband and wife, exists, but arises in ev¬ 
ery instance where the relation between the donor 
and donee is one in which the latter has acquired 


Ill.—Gregory v. Gregory, 154 N.B. 
149, 323 Ill. 380. 

Iowa.—^Merritt v. Easterly, 284 N.W. 
397, 226 Iowa 514. 

Ky.—Snxith v. Gllligan's Adm'r, 124 
S.W.2d 798, 276 Ky. 533—Moore's 
Adm'r v. Edwards, 58 S.W.2d 015, 
248 Ky. 517—^‘S^lorence v. Lyons* 

' Adm*r, 245 S.W. 278, 279, 196 Ky. 
697, Quoting Ooxpns Jiuls. 

Me.—^errish v. Chambers, ISO A. 
187, 135 Me. 70—Mallett v. Mall, 
150 A 531, 129 Me. 148. 

Md.—Parmer v. Associated Profes¬ 
sors of Loyola College In City of 
Baltimore, 171 A 361, 166 Md. 455 
—^McGill V. Nichols. 145 A 773, 
167 Md. 287. 

Mich.—^Van’t Hof v. Jemison, 289 N. 
W. 186, 281 Mich. 385. 

Mo.—^Klaber v. Unity School of 
Christianity, 61 S.W.2d 30, 330 Mo. 
854—Steffen v. Stahl, App., 273 S. 
W. 118, 

Neb.—Wlxson v. Nebraska Confer¬ 
ence Ass'n of Seventh Day Adven¬ 
tists, 241 N.W. 632, 122 Neb. 771. 

N.J.—Cluzel V. Brown, 29 A.2d 864, 
reversing 24 A2d 382, 131 N.J.Eq. 
129—^In re Curley’s Estate, 22 A. 
2d 530, ISO N.J.Eq. .398, reversed 
on o^er grounds 25\A2d 924, 131 
N.J.Eq. 460---Stewart v. Stewart^ 20 
A2d 1, 129 N.J.Eq. 481—^Peppier v. 
Roffe, 194 A. 548, 122 N.J.Eq. 510 
—Dyer v. Smith, 164 A 21, 112 N. 
J.EQ. 126, affirmed 181 A 41, 119 
N.J.E22. 90—Christian v. Cemdeld, 
166 A 788, 108 N,J.Bq, 647—^In re 
Fulper’s Estate, 132 A 834, 99 N.J. 
Eq. 293—^Powers v. Pinnerty, 118 A 
416, 94 N.J.BQ. 193—Siebold v. Zie- 
boldt, 115 A 577, 93 N.J.Eq. 327, 
affirmed 116 A 926, 93 N.J.Eq. 500. 

re Booth’s Will, 281 N.T.S. 
218, -224 App;Div. 368, reversing In 
re booth’s Estate, 224 N.T.S. 371, 
130. Misc. 332, order resettled on 
' other > grounds 231 N.T.S. 664, 224 
App.Div. 616—^Bronx County Trust 
Co. V. O’Connor, 230 N.T.S. 226, 
ll32. 'MIsc. 294, reversed on other 
grounds 234 N.T.S. 414, 226 App. 
: 126, ^affirmed Bronx County 

tit'rust Co.ji-V. Lambertl, 173 N.B. 

/ 868,; 264, N;T. 643. 

Or.-r-Lay y: Proctor,, 34 P.2d 331, 147 
iOV. 545.'» ^ !• 

Pa.—Shaffer. .Tj Shaffer, 23 A2d 883, 
844 Pa. ISS^Union Trust Co. of 

; PittsbuFgV.vi.^}.>Seh£Peck, 6 A2d 428, 
835 Pa« 190—^McCown^ v.. Eraser, 192 
A. -^74/ 327,iP«a re Null’s 

Estate; 153 A r 139p'3i92 ^ Pa. 64— 
ThomdelPv. M!i2nn^>147» A ’a48, 298 
Pa. 1—Wetoer A- 721, 

293 Pa. 85. 


R.L—McGovern v. Morin, 176 A 668, 
64 R.I. 481—Union Trust Co. v. Da¬ 
vies, 163 A. 744, 746, 53 R.L 63, 
citing Corpns 3tizla. 

Tenn.—^Miller v. Proctor, 146 S.W.2d 
807, 24 Tenn.App. 439. 

Wash.—^Meyer v. Campion, 207 P. 670, 
120 Wash. 457. 

“If the person in whom confidence 
and reliance is reposed occupies a 
position enabling him to exercise 
domination over the mind of the do¬ 
nor, the burden of proving the trans¬ 
action to be fair and equitable falls 
upon him.’’—Cluzel v. Brown, 29 A 
2d 864, 865, reversing 24 A2d 382, 
181 N.J.Eq. 129. 

“In all transactions between per¬ 
sons occupying relations, whether le¬ 
gal, natural, or conventional in their 
origin, in which confidence is natural¬ 
ly Inspired, is presumed, or in fact 
reasonably exists, burden of proof is 
thrown on person in whom confidence 
is reposed and who has acquired ad¬ 
vantage to show affirmatively, not 
only lack of deception and undue in¬ 
fluence, but that all was fair, open, 
and voluntary, and that it was well 
understood.”'—^In re Pulper’s Estate, 
132 A 834, 839, 99 N.J.Eq. 293. 

Deposit in Joint account 

A claimant to alleged Joint sav¬ 
ings account as a gift, who prior to 
depositor’s decease had acted as her 
business adviser for many years, re¬ 
lying on signature card purportedly 
authorizing bank to recognize h^ sig¬ 
nature in payment qf funds on her 
account, which she executed at the 
age of' eighty-two when she had 
failed physically and mentally, had 
burden of proving that depositor act¬ 
ed with freedom, intelligence, and 
full knpwledge of all the facts.—Tay¬ 
lor V. Grimes, 278 N.W. 898, 223 Iowa 
321. , 

CHlft fTtom aged grandparent 

Mature grand<^ld receiving gift 
from aged grandparent does not have 
burden of. proving fairness of trans¬ 
action, unless it is first established 
that confidential relationship existed 
between donor and donee and that 
the donee was dominant.—^Dill v. Dill, 
179 A 370, 1X8 N.J.Bq. 374, cifflrmed 
183 a: 172, 119 N.J.Eq. 467. 

Xdf e tenant’s relation to remainder¬ 
man is not confidential as matter of 
law,., so as to cast burden on former 
to prove validity of grift from latter. 
—Mallett V. Hall, 150 A 6$1, 129 
Me. 148. 

. Patient and physician x 

- The relation of the physiciaoi his 


patient is one of trust and confidence, 
and, while this does not per se forbid 
the acceptance of a gift by him from 
his patient, the burden is On the 
physician to prove that such gift 
was fairly and honestly obtained and 
was above suspicion.—Matthael v. 
Pownall, 84 A 444, 235 Pa. 460— 
Unruh v. Lukens, 31 A 110, 166 Pa. 
324—28 C.J. p 671 note 45 [b]. 
Promise of marriage 

Where confidential relation exists 
by reason of promise of marriage and 
there is great opportunity for fraud, 
donee has burden to show that gift 
was not obtained by fraud or undue 
influence.—^Kelly v. McCarthy, 57 P. 
2d 118, 6 Cal.2d 347. 

Splrltnal adviser 

(1) Confidential relationship is pre¬ 
sumed to exist between spiritual ad¬ 
viser and parishioner, and, if spiritu¬ 
al adviser derives any advantage 
from such relationship, law places 
on him burden of showing that trans¬ 
action out of which advantage arose 
was fair. Just, and fully understood, 
and consented to by parishioner.— 
In re Miller’s Estate, 60 P.2d 492, 16 
Cal. App. 2d 141. 

(2) Wtiere a gift is claimed to 
have been made to a spiritual ad¬ 
viser by one in extremis, the burden 
Is on the donee to show the . good 
faith of the transaction.—^McPherson 
v. Byrne, 118 N.W. 985, 155 Mich. 388. 
Superior Iniliience essential 

Relation between decedent and 
members of a family who took care 
of him during his final illness, but 
over whom they exercised no su¬ 
perior infiuence, was held nQt to place 
burden on them of proving that dece-^ 
dent’s gifts to them were made vol¬ 
untarily and with full understanding 
of their effect and that he made 
them after having had benefit of 
competent and independent advice. 
—Reil V. Wampe, 126 A 788, 146 
Md. 448. 

34. Mo.—Jeude v. Elben, 89 S.W.2d 

960, 338 Mo. 373. ■ , 

35. Or.—McFarland v. Bllihgsworth, 

80 P.2d 899, 159 Or. 446. 

33. Ky.—Schacklette v. Gop^®^ 161 
23, 161 Ky. 20. , T-, ’ y 

Strangers ' ' 

Where donor and donee’ are-^ stiaii- 
gers, presumption against vohizit4ry 
transfer is. greater than 'where 'moS?d 
, intimate relationship exisltsVbetHi^een 
them.—Ries v. Rles’ Estate; :X8&'fA. 
.288, m Pa. 2il—In re Vance, 16a 
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a dominant position.87 Where the donor is shown 
to be mentally competent, undue influence will not 
be presumed from evidence establishing only age or 
physical infirmity of the donor and an opportunity 
to exercise such infiuence.^S The rule has even been 
applied to a gift from a principal to his agent,^^ 
but it is usually held otherwise.^® 

The presumption may arise even if the donee 
had no personal connection with the transaction, as 
in a case where the influence exerted is in behalf 
of another, provided it be shown that the person ex¬ 
erting such undue influence had some interest in 
causing the grantor to make the gift^i 

FaanUy relationship. Mere family relationship is 
insufficient to raise a suspicion of fraud or undue 
influence,^^ in the absence of circumstances show¬ 
ing a relation o-f tmst and confidence.^^ 


A gift to a paramour carries no presumption of 
the exertion of an undue influence overcoming the 
will of the donor, although ^t calls for and justifies 
a close and suspicious scrutiny.*^^ 

Gift to servant. A faithful servant to whom a 
gift is made does not have cast on him the burden 
of disproving undue influence because o;f the rela¬ 
tion of master and servant which does not imply a 

confidential relation.^5 

Independent advice. The burden of overcoming 
the presumption of fraud or undue influence is usu¬ 
ally met by showing that the grantor had the bene¬ 
fit of competent and independent advice of some dis¬ 
interested third person,and where the circum¬ 
stances are such that independent advice to the do¬ 
nor is essential to the validity of the gift, see supra 
§ 34, the burden is on the donee to prove that such 
advice was given.'*'^ 


37. McL—McGill v. Nichols. 145 A. 
773, 776, 167 Md. 287. 

28 C.J. p 671 note 60. 

*'Its operation is not confined to 
the dealings and transactions be¬ 
tween parties standing In these rela¬ 
tions, but extends to all relations in 
which confidence is reposed and in 
which dominion and influence result¬ 
ing ftom such confidence may be ex¬ 
ercised by one person over another.” 
—^McGill V. Nichols, supra. 

38. Ky.—^Smith v. Qilligan’s Adm'r, 
124 S.W.2d J98, 8tl6, 276 Ky. 633. 
”In such circumstances there must 

be evidence of a substantive and pro¬ 
bative nature tending to show that 
the beneficiaries actually exercised 
undue influence.”—Smith v. Gillian's 
Adm'r, supra. 

39. Mo.—^Reed v. Carroll, 82 Mo. 
App. 102. 

4ft U.S.—Ralston v. Turt>ln, G.C.Ga., 
26 F. 7, affirmed 9 S.Ot. 420, 129 U. 
S. 663, 32 KEd. 747..^ 

SwC.—^Pressley v. Kemp, 16 S.C. 3BA 
42 Am.R. 636. • ' 

2$ (XJ. p 671 note .62, i r ’ s>. 

41. Ala.—^Roper v. Lenoir, ll' l^'6.2d 

42. Colo.—^Burton v. Burtoii, 6^ 

'2<r.3a7, 100 Colo.,667. ‘ ' 

Md.—Snyder v. BCammer; 23 A.2d' (J63. 
Pa.—Montgomery . Trust Co, V. ^ri^' 
com, 27 Bel.Co. 437. ' ^ ' 

28'CU.’-p 671'laote-6S: ^ 

Brother and sister ‘ ' 

MOA—IWcJiaiHlsoii V. Smtart, 54 'S.W.- 
642, 152 Mo. 623,. ;7S .'A]i«S.BU' 488. 

S^v'ining; 161 A. V36/ 
202 Pa. 88. . , •' ’ '' 

t‘V '.V. 

A half sistetr:>to whom-ohe^dk^ a 
,etstnd ift‘ avocEnllideat^ 
relatiou, so> as to 
of sboiftng why;.Cba<g3iftTtras hfBcde, 

cRyfffi ^ 
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was his favorite relative.—^Richard¬ 
son V. Smart, 54 S.W. 642, 162 Mo. 
623, 76 Am.S.R; 488. 

Relationship as factor generally see 
supra subdivision e of this section. 
Relationship between: 

Husband and wife see the C J.S. ti¬ 
tle Husband and Wife §§ 163, 168, 
also 30 C.J. P 703 note 47, p 710 
notes 67, 68. 

Parent and child see the C.J.S. ti¬ 
tle Parent and Child § 60, also 46 
C.J. p 1322 note 94. 

43. Md.—Kennedy v. McCann, 61 A. 
626, 101 Md. 643. 

Confidential nation does not aribe 
from mere existence of relationship 
or kinship.—Bleremowski v. Biera- 
nowski, 29 A.2d 11, 345 Pa. 447—In 
re Null's Estate, 163 A. 187, 302 Pa. 
64—^Leedom v. Palmer, 117 A. 410, 
274 Pa. 22. 

Gift from aged to younger member 
of family in confidential relation Ik 
presumptively invalid.—^Thaw* v. 
Thaw, C.aA.N.y., 27 P.2d 729, cer¬ 
tiorari denied 49 S.Ct. 37, 278 U.S. 
642* 78 L.Ed, 667. . . 

44l'" N. J.—Schwalher v. Bhman, 49 A. 

^lOSSS, W'N.Or.EQ. 314. 

2B C.:t: V 672 note 681 

”A presume tjion of Illegality of the 
gift dbes noit rise firom a mire mere- 
tHclods relation.'^'^eber v. Kline, 
if! ^'721, '2*^5^ 86. , ' ^ 

45. Pa.—Bi^mard ; v. Kell, Ibt -A. 
•336, 271,P»-,§ft,. . .. 

4ft Alal^Ron^' v. Lenoir, .li So.!2d 
'3"61-i:Hffitchebin v. ]$ibb, 38 So. 76V 
143’'Ala, 686. ■ * ' ■ ‘ 

Absence of Ind^efilleiit' 84*^0? 
xfibCbb ^Bhrdezf'of proof on donee ;to 
the ‘^fL^Mifeirer* V. dampdon,'* 
jaffOi K2b WAsh.f|467; ’ ; '' ’ 

^Uti^tBs , K.'.' 

.' doriee of’ a ’ ifet a ^r- 

estate of 


coine to be dependent on. donee has 
burden of showing that donor had 
benefit of proper Independent advice 
in making the gift, “proper inde¬ 
pendent advice” meaning that donor 
had benefit of conferring fully and 
privately on subject of intended gift 
with person who Was not only com¬ 
petent to inform donor correctly as to 
its legal effect, but who was so dis¬ 
associated from Interests of donee 
as to be in position to advise donor 
impartially as to consequences .to 
donor of proposed gift—Merritt v. 
Easterly, 284 N.W. 397, 226 Iowa 614. 
In equity 

Kan.—Overstreet v. Beadles, 101 P.2d 

874, 151 kan. 842. 

47. N.J.—Dyer v. Smith, 164 A. 21, 

112 N.J.Eq. 126, affirmed 181 A. 

41» 119 N.J.Eq. 90—Christian v. 

Canfield, 166 A. 788, 108 N.J.Eq. 

647. 

“Where . » . proof. compe¬ 
tent and independent’advice is requi¬ 
site, the burden' is caat upon the 
donee. .... to saiiafy the court 
that, such adyice, si.c:tuaUy g^ven 
to, tl^ donor. , in..1^um, well un¬ 

derstood t^e clmracter, effect, and 
consequences of her act”—^Kelly v. 
K^ly,. 158 ^ 384^ ^ 386, 107 N.J.Eq. 

pf Wue 

;Rule i^, pJMklicable not only where 
the donor himself jseeks to > impeach 
the gift but also where his heirs or 
dtejtoihatee^^, #eek to.,, do. so.-r-Millen 
^46 S.W.^d 807, 24 Tenn. 

of piopavl^. 

Where confidential relationship ez- 
bp,donor and donee 
donor siirlpped himself of e41 pr 
pj^ctically, all his property, donee has 
buirden of (showing tl^t dqnor ha,d 
hkiofit of timely epu^eiept ^and inde¬ 
pendent advice.^—CVoker v. Clegg, 197 
.4,„j8,,ia3 , . 
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Proof of relation. The burden of proving such 
a relation rests on the party attacking the gift.*® 

§ 66. Admissibility 

a. In general 

b. Intent in general ' 

c. Acts, relations, and circumstances of 

parties 

d. Possession or control of property 

e. Documentary evidence 

a. In G^eral 

Broadly speaking, the admissibility of evidence of¬ 
fered to sustain or defeat a gift will be governet^by the 
general rules as* to competency, relevancy, and ma¬ 
teriality, as, for example, in the case of evidence offered 
on the issue of undue influence. Parol evidence may be 
admissible, as may evidence of previous or subsequent 
gifts by the donor. 

The admissibility of evidence in actions concern¬ 
ing gifts inter vivos is controlled by the general 
rules governing admissibility of evidence in civil 
suits,and in accordance therewith the courts will 


admit any relevant, competent, and material evi¬ 
dence tending to sustain®^ or defeat®^ the claim of 
gift, but will exclude evidence offered on such mat¬ 
ter which is incompetent, irrelevant, or immateri- 
al.52 

Parol evidence is admissible to prove a manual 
gift of movables,®^ or the gift of a bank deposit 
to plaintiff by the donor in his lifetime,®^ and to 
prove intent to pass money as a present g^ft.56 

Previous and subsequent gifts. Evidence that 
the alleged donor had previously made gifts of sim¬ 
ilar property or to parties similarly situated with 
the alleged donee has been held inadmissible on the 
issue whether a particular delivery of property was 
a gift;®® but there are cases holding to the con- 
trary.®^ Evidence showing a previous parol gift 
of land is admissible to explain the^ donor's subse¬ 
quent deed of such land to the donee to effectuate 
the gift and to establish the donee's claim to the 
land.®® 

Evidence of subsequent gifts by the donor to oth- 


48. Md.—McGill V. Nichols, 145 A. 
778, 157 Md. 287. 

Mo.—^Klaber v. Unity School of Chris¬ 
tianity, 51 S.W.2d 30, 330 Mo. 854. 
N.J.—Chandler v. Hardgrrove, 2 A.2d 
661, 124 N.J.Eq. 516. 

Bstweeii hospital and patient 

In administrator’s action against 
hospital corporation to recover prop¬ 
erty tra^ferred to hospital by dece¬ 
dent wldle a patient therein, admin¬ 
istrator had burden' of establishing 
alleged .conddential relationship be¬ 
tween hospital and patient as a fact, 
since It did not exist as a matter of 
law,—^Luiz V. Queen of Angels Hos¬ 
pital, 127 P.2d 966, 53 Cal.App.2d 310. 
Svidenoe held suAoient 

(1) To show confidential relation. 
—Elaber v. Unity School of Christi¬ 
anity, 51 S.W.2d 30, 380 Mo. 854. 

(2> To show donee in position of 
dominance over donor.—Clnzel v. 
Brown,’ 29 A 2d 864, teverslngr 24 A 
2d 382, i31 N.J.Bq. 129. 

Evidence held insnUloleiit to estab¬ 
lish relation which would shift bur¬ 
den on donee to prove transaction 
bohh ftda—Mastain v. Butschy, 276 N. 
73,'224" Iowa 68. 

49. ' Teat—MCGr4de v. Rembert Nat. 
Bank,‘felV.Xpi(.-. 147 S.W.2d 680, ei^ 
ror dismissed. Judgment correct. 

2$ C.J. p 678 .84^ 

; Ih detennlnihg 'whether there has 
been a gift inter vlvoS, time when the 
gift is first aaserted has a bearing on 
the issue of delivery.—^Oartall v. St. 
Loui!s Union Trust Co.,' 153 S.W.2d 
870, 348 Mo, 872, , , ^ ' 

Admissibility of decl^atl6ni4 bir dohor 


to prove delivery see Evidence 31 
C.J.S. p 1013 text and note 65. 
Opinion evidence as to making of gift 
see Evidence § 471 a 

SO. Cal.—^Bauer v. Bauer, 100 P.2d 
1070, 38 Cal.App.2d 309, rehearing 
denied 101 P.2d 1117, 38 CaLApp.2d 
309—^Kennedy v. Scally, 217 P. 96, 
62 Cal.App. 367, 

Gku—^Milton v. MJltoi^ 162 S.B. 543, 
174 Ga. 92—^Hudson v. Broughton, 
94 S.E, 1007, 147 Ga. 547. 

Kan.—Schultz v. United Telephone 
Co., 8 P.2d 506, 133 Kan. 730. 

Teat—Atkins v. Schmid, Civ.App., 129 
S.W.2d 412. 

28 C.J. p 678 note 85. 

Bi- Mo,—Fell V. First Nat Bank, 
App., 269 S.W. 986. 

28 C.J. p 678 note 86. 

52;, Cal.—^Hotallng v. Hotcdlng, 203 
P. 745, 187 CaL 695. 

Ga.—rHudson V. Broughton, 94 S.E. 
1007, 147 Ga. *547—Godwin v. 

Mitchell, 4 S.E.2d 678, 60 GaApp. 
718 .. 

N.T.—McKenna v. Williamsburgh 
Sav. Bank, 16 N.T.S.2d 206, 258 
App.Uiv. 894, reargiiment denied 
In re Lamerdin’s Estate, 17 N.T. 
S.2d 480, 258 App.I>lv. 907. 

OkL—Devin v. Mitchell, 286 P. 335, 
142 Okl. 283, 69 AL.R. .681.. 

Teat.—^Ellsworth v. Ellsworth, Civ. 

App., 151 S.W’.2d 628, error refused. 
Fajmmt .of turn. 

Whether defendant In an action to 
qpiet title, paid part of the taxes and 
water assessments on the land after 
her alleged gift thereof to plaintiff 
and his wife, who took pdssessipn 
and ‘ madid permanent iznproveinents 
i!h reliiELnce'on such gift, wCts hef^ mi- 

866 


material, plaintilTs cause of action 
not being dependent thereon, and 
defendant having made no claim for 
reimbursement—^Kennedy v. Scally, 
217 P. 96, 62 Cal.App. 367. 

Testimony tending to prejndice Jury 
and on immaterial matter 
In partition proceedings, where de¬ 
fendant, a daughter, claimed the en¬ 
tire estate as a parol gift firom her 
deceased parents, it was error over 
her objection to permit the introduc¬ 
tion of testimony that she refused to 
permit her father to be buried in a 
new shirt bought for that purpose 
because she thought it too costly, and 
that she had him burled in an old' 
shirt that he had owned for some 
time, such testimony being not ma¬ 
terial to any issue and of a nature 
calculated to prejudice appellant’s 
rights before the Jury.—Compton v. 
Skeeters, Tex.Civ.App,, 250 S.W. 201. 

53. La.—Maillot v. Wesley, 11 La. 
Ann. *467. 

54. Te±.—Hill V. Escort, 86 S.W. 
367, 38 Tex.Civ.App. 487. 

55. N.?8L—^Burns v. Nolette, 144 A 
848, 88 N.H. 439, 67 AL.R. 1071— 
Fellows V. Fellows, 46 A 474, 69 
N.H. 839. 

56; Ala.—^Nelson- v. Iverson, 24 Ala. 
9, 60' AimD. 442. 

lowa.'^hermMi v. Sherman, 89 N.W.' 
232, 75 Iowa 136. 

67. Mich.—^Beardslee v. Reeves,^'43 
N.W. 677,. 76 Mich. 661.- 
Mo.—Gkinn v.. Thruston, 32 S-W. •654;4 
130jMOif889L , . > 

,28..CiJ. p’674 note 93- -i'. v 

Ga.— Sikes v./BekjS^gejr^ 1871 
- 883, 164 GA 96. ‘ * 

- 'M 'i 
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er persons may be admissible where tending to sup¬ 
port the claim of the donee of a gift to him, as 
where it furnishes a general background of family 
gifts to sundry relatives making the alleged gift 
to the donee seem more probable.59 

On the issue of undue influence acts of the donee 
and his dealings with, and representations to, the 
donor for many years before the gift are compe¬ 
tent, as showing the donee’s influence over the 
donor, as is evidence tending to show the activi¬ 
ties of persons accused of the exercise of undue in¬ 
fluence in connection with the affairs of the alleged 
donor.®! It has been held that evidence of specific 
acts tending to show the domineering character of 
one accused of undue influence is admissible;®^ 
but the general disposition of the donee with respect 
to exerting influence, etc.,®® or the fact that the 
donor appeared to be afraid of the donee, and un¬ 
der his influence,®^ has been held inadmissible. 

b. Intent in General 

It Is compstent to. show the donative or other In¬ 
tent of the parties to an alleged gift by any proper evi¬ 
dence, and It has been held that a donor may testify 
directly as to his Intent In the transaction. 

Generally speaking, any competent evidence is 


admissible where properly tending to show the do¬ 
native or contrary intent of an alleged donor,®® or 
the relevant intent of the alleged donee.®® The 
donor may testify directly as to his intent at the 
time of the transaction.®*^ So evidence as to an al¬ 
leged donor’s motives, reasons, or inducements in 
making the gift is admissible for the purpose of sus¬ 
taining the probability that the gift was in fact 
made.®® 

Revocation. The record of a suit to annul a con¬ 
veyance by the donor is admissible as evidence of 
an intention to revoke a g^ft made thereby.®® 

c. Acts, Eelations, and Circumstances of Par¬ 
ties 

It is ordinarily proper to admit evidence of the acts 
and relations of the parties, and of the circumstances 
attending the alleged gift, but evidence of circumstances ^ 
having no legitimate bearing on the Issues Involved Is 
inadmissible. Evidence of previous and contemporaneous 
circumstances Is usually admissible, but evidence of 
subsequent circumstances is admissible only to explain 
an ambiguous manifestation of donative intention. 

The situation, relation, and circumstances of the 
parties and of the subject of the gift may be taken 
into consideration in determining the intention of 
the parties.*^® Thus the court may consider, not 


59. Cal.—^Kennedy • V. Scally, 517 P. 

96, 62 Cal.App. 367. 

90, CaL—^Davis v. Parsons, ISO P. 

1055, 166 CaL 70. 

28 C.J. p 674 note 89. 

61. Kan.—Brothers v. Adams, 107 
P.2d 767, 152 Kan, 675: 

▲ctivltlea wUIe alleged donor in, hos¬ 
pital 

In action to set aside assignments 
of personalty on account of lack of 
mental capacity of, and undue influ¬ 
ence and fraud allegedly practiced on, 
the assigrnor, testimony wmc|bL 
ed to establish the activiUes of one 
of defendants with reference to the 
property of assignor while assigz^or 
#afil in the hospital w«js admissible.— 
Brothers v. Adams, supra. 

62. KI.—^Rhode Idiand Hospital 

Trust Co. y. Sherman, 186 A, 601, 
66 R.I. 355. 

63. ,Wis.—^Meyer v. Arends, 106 N. 

W. 676, 126 Wis. 603. . 

64 . Minn.—Manahan v. BtaJlorah, 69 
N.W. 619, 66 Minn. 4831 

66. Me.—Rose y. Osborne, 180 A. 
315, 133 Me. 497. 

N.J.^HIckey y. Kahl, 19 A.2d 88, 129 
^ 83 . “ 


employee had offered preyiously to 
reduce his salary materially, if oth¬ 
er ofBcers would do likewise, was 
properly considered in determining 
whether employee intended to for- 
giye debt.—Wilson y. Hughes Bros., 
Mfg. Co., 'Tex.Ciy.App., 99 S.W.2d 
*411. 

ea Minn.—Henslin v. Wingen, 380 
N.W. 281, 203 Minn.. 166. 
Admissibility of declarations of do¬ 
nee in possession see Kvidence S 
247. 

Admissions by donee inconsistent 
with claim of gift see Kyidence 9 
817. 

67. Conn.—Pox V. Shanley, 109 A. 
249, 94 Conn. -360. ' 

Admissibility of declarations of do¬ 
nor: 

Generally see Byidence 5 260. 
Self-serving declarations see Bvi- 
dence 9 216 a. 

^oao, 

Alleged donor may testify that in 
depositing money in a Joint bank ac¬ 
count with alleged donee, she intend¬ 
ed a lohh and not a gift—^Dockey v. 
Dbckey, 8 PaiDlst ,6k Co. 727. 

68. Colo.—Gilham v. French, 6 Colo. 
196. 


offer to roduoo op^ensa- 

','Tn suit ,by former epaployee ,for 
1^a^ whprpin employer claimed 
.aonate4 no^pn of 

mV, 4)10 Mm .to einplofer,.,tecauw .of 




Ill.—Sando y. Smith, 237 IlLApp.‘576. 
|,28 CJ. 'p 674 nbt?B 96. 

99. lia—Dismukes v. Musgrove, 8 
' iMtot' N.S; .376. ^ cv: 

7<CMontgomery j v. McNutt, 
108 So. 752, 214 ,Ala^ f t 


CaL—Jean v. Jean, 277 P. 818, 207 
CaL 115—Miller v. Magill, 20 P.2d 
58, 60, 130 CaLApp. 414, citing Oor- 
piu Jhxis. 

Ga—Milton V. Milton, 162 S.E. 543, 
174 Ga 92. 

Mich.—Burke v. Burke, 186 N.W. 823, 
217 Mich. 195. 

N. J.—^Madison Trust Co. y. Allen, 147 
A. 546, 105 N.J.Bq. 230, affirmed 
- 151 A. 906, 107 N.J.Bq. 183. 

28 C.J. p 674 note 98. 

Evldenoe of ooUateral Inoiaents and 
oiromnstaiioos may be admissible 
where it may be of aid in determin¬ 
ing the existence of a gift and the 
limits within which such evidence 
should be received rest in the sound 
discretion of the trial court —Byron 
v. Popham, 218 N.W. 163. 174 Minn. 
61. 

EConey placed in safe deposit box 

In determining whether there was 
a valid gift inter vivos of money 
• placed by alleged donor in safe de¬ 
posit box, court was entitled to con¬ 
sider all evidence before him relat¬ 
ing- to alleged donee’s right to the 
money after alleged donor’s death, 
JncLiidlng the conduct of both under 
. the agreement since the form, of the 
agreement for the deposit was not 
conclusive, pven though it be con¬ 
strued as granting to alleged donee 
any rights to remove and to have and 
use all the contents of the box du]> 
ing fJleged donor’s life.—^Millman v. 
Streeter, 19 A.2d 254, 66 R.I. 341, re¬ 
argument denied 21 A.2d 669. 
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only the condition of the donor at the time of the 
gift,71 but also the donor’s previous life, habits, 
and relations to others,72 so as to ascertain the 
natural or probable objects of his bounty,73 and 
especially to discover any settled purpose he had 
in regard to the disposal of his estate.74 Evidence 
of the friendly or affectionate relations existing 
between the parties,76 or that the donee had been 
reared by, and had worked for, the donor,76 or 
that they had resided together,77 or that donee had 
rendered donor great service,7^ is also admissible 
on the question of motive and intent, provided there 
is testimony directly tending to show the making 


of the gift.79 To explain a depositor’s intent in 
opening or changing a bank account, evidence of 
contemporaneous facts and circumstances is admis- 
sible.SO On the other hand, evidence of circum¬ 
stances which have no legitimate bearing on the is¬ 
sue of the gift are inadmissible, ^i and evidence of 
matters subsequent to the transaction is admissible 
only where the intent as manifested at the time 
of the alleged gift was not clear.82 

d. Possession or Control of Property 

To prove or disprove the fact of a compfeted gift, 
it la ordinarily proper to Introduce evidence of possession 


OironinstaTioes of aoauisitloii of pos- 
8^ss|oii of 'hoiids 

Xn aictlon by ^lesred donee of bonds 
ag^hst 'honor's administmtrlx, wliere 
bvidence was. sucli tbai jury’ 
have .. believed'that transaction in- 
yolying. delivery oi bonds by d'oxjiee to 
while, donee was on .pleasure 
trljp was tertnihation of b^ment. of 
them made to donee, which transac¬ 
tion, was alleged to havs been a sift, 
exclusion of attomey^s evidence con- 
cemingr bow donee acquired bonds 
waa- held error.—O’Brlen^s Adm*x v. 
Murray, 79 fil.W.2d 414, 258 .Bly. 140. 

71, N.H.—•Xiiscomb v, Manchester & 
, I*. R. R. Co., 48 A.. 284, .70 N.H. 

812. 


72. Cal.—Russell v. Langrford, 67 P. 
- 831, 135 Cal. 356. . 

28 C.J. p -eji note 1. 

73i Md.—i^lmpson v., I<eague, 72 A. 
1109, 110 Md. 286. 

BaplkbLiafiT failnre to fiTive to natnxal 
objects of bounty 
In . action for conversion of dece¬ 
dent's money, defendant's testimony 
that deceased stated he had no use 
for relatives and had been “beaten 
out of money" by some of them was 
admissible as explaining: seeming: im¬ 
probability; that deceased would make 
g:lft claimed by defendant who was 
not related to deceased.—Currie v. 
ijang:ston; 16 P.2d 708, 92 Mont. 570. 


,8^*. C.«r,, p 6.^4 note^ 9,9* 

Agfa and amoimt 

i.! Dondfa-enfeeblement by did ag’e,; 
althougrh not rendering: ~ him'tnleiiAal- 
.iy.^un!^oSflne^}and‘tlW fact that he gave 
away a large part of * his estate Wlth- 
.out. Iniddpendeht ad5flG€i,"are relevant 
to the qu^StloAi hf'whether- the' al¬ 
leged gift waa Voluntary and' valid.— 
Carr v. iStreeter> 160 N.E. 405, 262 
l a as s. 595* 

Finaaoial oeudltton. 

(1> Where issue is whether money 
delivered was a gift, evidence of 
financial w.orth of alleged donor may 
be introduced by either party.—Bob¬ 
bins ^v. Wynne, Tex.Com;App., 44 fS.- 
.W.2d 946, i<evei^ing, Civ.App., 23 S. 
W.2d 225—28 C.J. p 674 note 99 [aj.j 
^y^Bvldenhe:.^' aui alleged donc^lH^ 
-itoianolal) condition Is’ reievafit not as 
idireot levldesee of a gift, but as' 
shoW&i^ r^xhsteBfee'' Of circumstances 
conebitdut With ther intention to make 
-a g*Ct.*vw«lUw7l)Tfh Vi ‘ Baisworth, Tex. 
^Civ.APpJt! 1- d' 628, error re- 

.tfnseldL ■ r. 

at the 

"time of the aXfeged gift of a raJneh to 
'hfer daughter and soxi^'in-law, owned 
Sther property 'worl&' iriore than one 
hundred' and 'fl[fty''^efifeusand dollars 
property hdb^ted as tending to 
frfAit any Infe5reni?e the gift Was 

unnhtiirai or 'dejir'iv^^'dfeffedfant'of 
her meann of supperrt.—^eilhedy v. 
Scally,‘2i7 Pj 66,'62k:feiS.A)p.“8«W'«'^ •. 

r, 4 


-Tit' Md.'—Simpson' y. lL4easue, 72 A. 
■ llOS, lid Md. I#8«. 

If‘ (»r } . - , . • 

T^-.^rN.T^—^Toung v. Anthony, 104 N*. 
1 . T.S. 8.7, 119 App.Div. 612-r^mlth v. 

Maine, 25 Barb. 33. ;; < 

P^—Rhodes V. Childs, 64 Pa. ,f8. . 

7a Tex.—Altgelt v. Esoalera, 110 «S. 
W. 989, 51 Tex.Civ.App. 108. 


77. Mont—Currie v. Langston, 16 
P,2d 708, 92 Mont 570. 

78. N.Y.—^Young v. Anthony, 104 N. 
Y.S. 87, 119 App.Div. 612. 


Ohio.-r—Delf^ Yt. Yeager, 16 Ohio C^r. 

Ct,N.S,, 433. . .. 

^9, C^J» p 67^4^ note 6, 

Atteutious during last illness 
Eyidei^e of donee’s attentions to 
<loi^or during the. latter’,s; last illness 
have been held admisi^lble, where 
there was direct evidence of the fact 
qf dellv^^ qpC prppeJT^y jby donor to 

dqh^e,' atid where there ^ere cir9um- 

stahees f^cqhsistent wijth a gift,,, to 
there may have been a do- 
’native intent in suqh) delivery.—»'3an- 
do V. Smith, 207 IllXpp. 570. ' 


* .-i’l / n ■ *' . j * / „;.!*> 

79. Ind.—^Fredericks v. Sault, '49 N. 
mv 3P3..''6(>9, J9:j:nd.App>,6g4. . 

Minn.—^Moore Ma^chen,':g2,K',W.' 892, 

124 Mloh. 216. 

\Z .V > i 

8a Me.—^Bath Sav. Inst^. W Haldiorn, 


33 ^ 836, 
28 C.J. p 


88 Ma 


51 


•miS4^e*sC- •-3' 


Alleged grift of deposit made on. en- 

. texlng hospital 

Where issue existed whether one 
about to enter hospital transferred 
money into Joint and survivorship ac¬ 
count to vest interest in fund, or to 
facilitate payment of hospital ex¬ 
penses, evidence regarding, jrelatio-ns 
between pai4:ies io transaction and 
between transferor and menqbers of 
his family, whether friendly or oth¬ 
erwise, was held competent on ques¬ 
tion of intent.—^Held v. Myers, 192 N. 
E. 540, 48 Oliio App. 131. 


Deposit Its loan 

It is competent for alleged donor 
.claiming money deposited in a Joipt 
bank account to show that deposit 
was intended as a loan and not an,a 
gifi—XHjVikey V. Uockey, *8 PaDisf. & 
Co. 727. . 

81. R.I.T-Q-ardner v. Gardner, 121 4^ 
386, 45 R.I.'214. 

Dispositiou ooutrafy to will 
In' execiitor^s action contesting te^^- 
tator’s mental competency to make 
giftsi fact, that testator gave away 
all his propejrty at age of sixty y^rs, 
in manner contrary to that provided 
by will, was immaterial in absence of 
shdwihg of undue influence, especi|Ea- 
ly wbefe will was admitted only .as 
bearing 6n testatof’'s mental compe¬ 
tency.—Wilson V.' il^ndley, 875 
47, 223 Iowa ; , 

Wealth of donor ^ . 

Xk action by' payee's 'exectitor to 
collect promissory note agalpst' tes¬ 
tator’s nephew, proof of payee's 
wealth, oifeifed to show intention^to 
baake a gift of the cOhsldieratlbn,'was 
.l^eld iz^admlssittle >un<lef the, eircup^- 
stances of . the , case,Gardner/ v. 
Gardner, 121 A. 385. 45 R.I. 214.‘ 

Pa.—th i^e •fchsiple’AiaSstitte, f X 
;2d 719, pg P^ 1^8, in A4 vIL ;48^. 

^hrliienoe of subsequent .ao^ < [ v 
Where the intention to make a jg^t 
hfe' l^Sl^'agai^y%anlAs’t4rsui^^ 

acts may aid in clarifying''^'Mat..in- 
ti^tlon, but where the' Intention is 
uxianibl^ous, inqullry >nust be, ^6'oh'- 
• ■ ' -tf'the 
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or control of the subject matter or of the assertion of a 
right thereto. Evidence of improvements on the property 
made by the donee of land under a parol gift may be ad¬ 
missible In his behalf, unless such evidence la excluded 
because relating to Improvements made after commence¬ 
ment of a controversy as to the fact of gift. 

Evidence of the possession or control of the sub¬ 
ject of a gift,83. or of an assertion of right there¬ 
to,®^ by one or the other of the parties, is admissi¬ 
ble to prove or disprove the fact of a completed 
gift 

Improvements. Evidence of improvements made 
by a donee of land under a parol gift is admissible 
in his behalf, 85 but evidence of improvements made 
by him, after the commencement of a controversy 
as to fact of the gift, is inadmissible.88 

6. Docuinentary Evidence 

Documentary evidence offered In cases involving gifts 
will be held admissible or Inadmissible in accordance 
with the 'general rules governing admlssilbllity of docu-. 
mentary evidence in civil .suits, and the will of a de«. 
ceased , donor has been held admissible to show the re¬ 
lationship of the parties. 

Under the general rules governing admissibility" 
of documentary evidence, as discussed iiji Evidence, 
§§ 623-775;* in order that a particular writing may 
be admissible on the fact or validity 'of a ’i^ft, it 
must be properly connected with the matter* in ia- 
sue,87 arid must he .relevant,881 and ih accordance 
with, such principles the courts have held documen¬ 
tary evidence'offered in cases rnvolvmg„g^jEts to be*. 
aiitaissible88 or ipadmissibl^ 

i'he win of a d^cS!(^ed., ^inqr is competent evi- .. 


dence to show his family relationship,81 and, in 
connection with other evidence, to show the feel¬ 
ings existing between him and the donee,82 and his 
intent in making the alleged gift.83 

§ 67. Weight and Suflhciency 

a. In general 

b. Proof of elements of gift 

c. Relationship of parties 

d. Fraud and undue influence 

e. Gifts asserted after donor’s death 

f. Proof of parol or other gift of land 

g. Number, relation, and interest of wit¬ 

nesses 

a. la General 

A. gift Inter.vivos must be establlsHetl by clear ^nd 
convincing evidence, which some courts have construed 
ad requiring proof. by> more than a prefbonderapee' pf 
evidence or proof beyond a dqubt,, l>ut ^ wh'iph oth^r 
courts have construed. as requiring merely proo^ by a 
fair preponderance of the .evidence, and. no.t proof be¬ 
yond doubt or uncertainty, ^ ^ 

! In order that the rights of creditors may hot be 
prfejhdiced, that the donor may.ppt be^circumvent- 
,ed by fr^iud, that he may be protected from undue 
influence which would result in an uhequal tod titn- 
just distribution of his estate, and that eflScacy may 
not be given to gifts made under legal incapacity, 
well as on other grounds, it is held that , gifts 
inttr vivo^ are watched with caution by the courts, 
ai^d .that to sustain them the evidence must be clear 
•and convincing,®^ or, as has been variously stated, 


83. Okl.—Fulford ir. Alford, t294 P. 

188, 184, 147 Okl. 47, quotmip Cou- 
^. pus Jmls. • . 

' 28 ’ O.Jt. p 675 note. 8. , / 

84k Okl.—^Pulford.v. Puljbrd, supra, 

< QTietlng Corpus JtirlSii , 

128 C-^.- p*'676 note 1:6^ ) 

85. C;al.—^Bekixis V. Smith, 174 P. 

96i 87 CalApp. 222: . ' ‘ , 

Donee’s * InteiLt in mMxiji impr^e. 
ments /! ' ^ " 

In suit to ei^blibh ownl^rship of 
pdi^I^ Wlft.'-ThaAJHi^s’^dvl- 
denbe fliat' he ’ 

and - re^palars on realty' id' rsitande^ 
pkM 'siSt wks tdl ^ shew 

his motiv^ ■ ' dr ' liltiintlo'n 'fli 

if, 

0^ i,XlJSun^Wrl€ht VI BtrasR .Ws.,^J.06 

T. 26. 45ji0jC.Ai‘t224; ri r. .a 

S7i, lOS liioh. tfS5. • ! 

Ga.—dwarf v/G5)14m&,'5jS S.| 
li 666, 163 ol; #6»;' ' ! 


Ifeak OooiiiklWtB’ .... 

In suit to recover realty, wherein 
defisndtot.'Claimed realty under al- 
legred parol glfsb from' orlsrinal own¬ 
er, tax deed and tax fieri facias were 
properly/ admitted qver 'defepdant’s 
objection to show that defendant did 
net petui^ , realty for, taxation 
and that the realty was sold for tax¬ 
es as property, of & third person, 
such ^o^iimei^te bein^r ^relevant on the 
issue oi the bona fides of the claim 
of WnerihJp.—Holtoh V. lllerce't*, Ga:, 
2? S.E.idi 66 . 

pdi 299^ P. 

738, ia4.'Or. ,202. . . v.j ■ 

Cl.. Mo;^MbBrtde ' i ^ V. • Merdantil^ 
..^•(^xAzabrbe Bank fir^TnUst Co., 48 S. 

W. 2 d 922, 88 ® ^ 

M: 29. . j. 7 : 

99. Ind.'^Wittenhriafeer^ V.' ' DTem- 

sa Me.—BarstW'^Vlf ¥ 6 tfew, 97 A.* 
829, 116 " '1 ’ * ^ . 

m>.l n ' vvX ; 

94^ tr.S.—M:etroPolitaii^ifd*'3is^^Co.^ 
AhL—Collins V.'' Baiter/1%4 Cdi"dl,l 


281 Ala. 247—^Hudgrens v. Tillman, 
151 So. 863, 227 Ala. 672—Davis v. 
Wachter, 140 So. 861, 224'-Ala. ’806. 
Cal.—^Blackburn v. Merchants’-’ ijife 
Ins. Co:, Burlington; Iowa,' 2f6lr'P. 
882,’ 90 Cai.A^p:'862. 
m.—Keshner v. Eleshher,''tfS N'.D.2d 
f 877, 376 ni. ' ‘364;’ i^ei^ng In* re 
' Keshneifs 26' ir.X!.2d '529, 

' 204'!lftlApp. d46-^-Peoi)le V. Pdlhem- 
■ us, 10 N.B.2d'966,' 80r IlL'186— 
Bolton V. Bolton 188 N:E. 158 306 
* •-•ill.^'¥78^R6^hweil vl Taylor- 135 N. 
^. 419, 808 Ill. 226; reversing 221 
llL'Apb.^ SB8—^In re Meyer’^S Blstate, 
App., 45 N.B.2d ’495—In re Wright’s 
> 'Estate;' ^ ^.B:2ia 999, 804 in.App. 

I ■' ^ 7 —^Ih rtf^Antkdwskis- Bbtate^ '8 N. 

' &.id 182, *^86 ni.App. l«4^Peters 
.-’t^V.'^'Wdods, 261 tlLApp. rti” ’ 
lowa^i-Bossermkh ‘v. Watson, 298^ N. 

W. 804; 812, 930. loWa 627, quoti^k 
- Juris—^Taylor ' v. Griihes, 

278 N,W. 898, 223 Iowa 8fl-^al- 
cor V. Johnson, 278 NlW. 146/ 149, 
I*-^228’lbWa 844 /quoting Cforpks* • M- 
''^'^rjA-i^iiggiriiinn^Blck^ ' v."' Ev^ins, 
’^‘H 69 NVW/ ' 

' l-''•8bul:hl^i/ V. Oou^Wi5f/*^t8o* 5Sr:W. 

. 403, 194 'TdWit V. 
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clear and adequate clear, cogent, and convinc- 
ijjgj96 clear, strong, and convincingclear, con¬ 
vincing, and explicit;®^ full, clear, and convinc¬ 
ing;^^ convincing and free from suspicion clear 
and unequivocal ;2 clear, convincing, and unequiv¬ 
ocal;® satisfactory;^ clear and satisfactory;® very 


plain and satisfactory;® clear, convincing, and sat¬ 
isfactory clear and convincing, ’ strong and satis¬ 
factory;® clear, satisfactory, direct, positive, ex¬ 
press, and unambiguous;® clear, cogent, definite, 
certain, and convincing;!® clear and conclusive 
or as sometimes said, conclusive.!® This does not 


Lembke, 187 N.W. 863, 194 Iowa 
808. 

BZan.—Hotchkiss v. Osrlo, 109 P.2d 
134, 153 Kan. 156. 

Ky.—Brashear’s Adm'r v. Oder, 165 

S.W.2d 801, 291 Ky. 817—Denker v. 
Denker, 162 S.W.2d 566, 290 Ky. 786 
—RaUIff V, Ratliff, 141 S.W.2d 666, 
568, 283 Ky. 418, cltinsr. Corpus Jiu 
il*-—Hays* Adm*rs v. Patrick, 99 
S.W.2d 805, 266 Ky. 713—O’Brien's 
Adm’x V. Murray, 79 S.W.2d 414, 
416, 258 Ky. 140, quoting: Corpus 
Juris. 

M4.—^Pirst. Nat. Bank v. .lilherty 
Trust Co., 134 A. 210, 161 Md. 241, 
47. AL.R. 780. 

Mo.—In re Franz* Kstate, 1,27 S-W. 
2d 401. 404, 844 Mo. 510, citing: 
Corpus Juris—Jeude v. Blhen, 89 
S.W.2d 960, 971, 888 Mo. 373, citing: 
Corpus Juris—Cremer v. May, 8 S. 
W.2d 110, 115, 228 Mo.App. «7, quot¬ 
ing: Corpus Juris. 

£r.j._Peppler v. Roffe, 194 Al 548, 
i22.N.J.Sa. 610—Cutts V. Najdrow- 
ski, 191 A. 867, 121 N.J.Eq. 546, 
reveinsed oh other g:rounds 198 A. 
885, 128 N.J.Bq, 481^ 

N',T^-*-In re Cohen's Estate, 30 NvT.S, 
2d 409, 177 Mfsc, 304—In re Mc¬ 
Carthy’s Ertate, 299 N.T.S. 715, 
164 Misc. 719, affirmed In ire Mc- 
C^i^hV's-Will, 6 N.T.S2d 166, 254 
App,Dlv. 827—^In re White’s ,Es-: 
'tate^ 266 N.T.S. 765, 148 MlSc,'740* 
—^In re Brady’s Estate, 234 N.T.S. 
866, 13$ Mlsc. 795, reversed on oth¬ 
er g:rounds 339 N.T.S. 5, 228 App. 
Blv. 56, affirmed 178 N.E. 879, 254 
N.T. 590—^In re Brown’s Ex’r, 226 
N.T.S. 1, 130 Mlsc. 865, modified in 
other respects In re Brown’s Es¬ 
tate 982 N.T.S. 371, 225 App.3>lv. 
759. modified in other respects In 
re Brown’s Will, 169 N.E. 612, 252 
HT. 366—In re Degenhardt's Es¬ 
tate,. 206 N.T.S. 220, 123 Mlsc, 762 
r-In re .Hepner, 206 N.T.S. 3 23 

‘ M-isc.. 758—^In re WendeU's,ifEto- 

' tata. 301. N.T.a 845, 121 Misc.'569 
rr^In re Coder’s Estate, 200 N.T.S. 

. ^6( 12tfMisc. 292. 

OlMOj-n-BoHc^ ,v. Toledo Trust Co., 4 
132 Ohio St 21—Hor- 
lOj^ei^.Vi Saunders, 18 N.E.2d 994, 
59 Ohio App^ 646—Caple v. Crana 
‘lf5 >1 Ohio App. -6. . 

Or.r—Qaipept^, v. Carpenter, 66 P. 
3d .896, 3it,.153 Or. 534;, citing: Cor- 
pus (Jur^TTrJfii^cker v. Peters, 34 P. 
^d^.sos, Qr- m . 

Fa.—^In re X*eadepjbafB*8 Estate, 137 
A. 247, 289 Pa. 216-^In re Fritz’ Es¬ 
tate, 5 A.2d. 901, 135 Pe^^per,.^468. 

Tenn.—^Nashville Trust -Qoa Wll* 
llama 19 Tenn. App. 44§,,J V. 


Tex.—Ward v. Jones, Civ.App., 293 S. 
W. 604, 606, quoting: Corpus Jtu 
ris. 

Va—Knlg:ht v. Mears, 169 S.E. 119, 
156 Va 676. 

28 C.J. p 676 note 33. 

Testimony of servants and relatives 
of claimant see infra subdivision 
g: of this section. 

Bvideuce iucousisteut with, any 
er deslgrn 

To establish a valid gift evidence 
taken as a whole must be inconsist¬ 
ent with any other desigm on po-rt of 
donor.—^Frlck v. Cone, 290 N.T.S. 
592, 160 Misc. 450; affirmed 298 N.T. 
S, 178, 251 App.Div. 781. 

NegUrtive inferenee lufmffloimit to sat¬ 
isfy requirement 

Neg:atlve Inference arising from 
the fact that no demand for repay¬ 
ment had been made for period of 
years and that debt Vms not listed 
originally in; inventory of testatrix’ 
estate was not clear, positive proof 
necessary to establish that money 
received by legatee from testatrix 
and husband was gift hlid not loan. 
—^In re Hamilton’s Estate, 70 P.2d 
426, 190 Wash. 646. 

Written orddr, made by decedent 
and delivered ,to donee, for mondy 
and a watch contained in the money 
belt of decehent, is siifficient to prove 
a gflft’ of those chattels, within the 
rule that the evidence must be clear 
and convincing.—In re Stalden’s Es¬ 
tate, 194 N.T.S. 349. 

N.T.—Master of May, 157 N.T. 

S. 490, 92..Misc. 649. 

9€k Mb.—Stein- V. Mercantile Home 
Bank & Trust Co., 148 S.W.2d 670, 
347 Mo.‘782. 

N.J.—Salmon v. Ptttenger, 193 A. *843, 
•’ 422 N.J.Eq. 165. ' ’ 

97. U.S.—^Fitzpatrick v. Grahfun, N. 

T. , 122 F. 401, 63 C.C.A. ®!8. 

» :^y.—ii'Brien’s Adm’x v. Mui:;*ay, 
79 S.W,2d 414, 258 Ky. 140. ' 
Okl.—Sands V. Dildine, 54 P.2d 171, 
175 Okl. '^52^—Wbitz v. Moulden, 
234 P. 583, 109 Okl. 119. 

99. Me.-H&ledhlll v, McCoombs,. 85 
. A, 247, 110 Me. 341, 45 KR.A.;N.S„ 
26, Ann.CaSi.l914D 294. ^ 

1. N.T.—In re Sullivan*^s Estate, 284 
. KTT.S. 511,^ IJS Misc. 758. 

2 . Mo.*—Cremer v. itfay, « ■S.W.2d 
110, 228 Mo.App. 57. , . 

28 C.J. p 678 note ,87. 

3. Nev.—Su Liee -v^Pecik, 240 P, 435, 

49 Nev..^l24. . , . , 

W.Va.-^Harner v. Bte-nuer, 177 &3B. 
"28ir, 118 W.Va. 457. . 


4. R,I.—^Mlllman v. Streeter, 19 A. 
2d 254, 66 R.I. 341, reargument de¬ 
nied 21 A.2d 559—^Reynolds y. Ste¬ 
vens, 18 A.2d 637, 66 R.I. 220— 
Old Colony Co-op. Bank v. Burger, 
7 A.2d 725, 63 R.I. 223—Bagley v. 
Page, 189 A. 39. 57 R.L 186. 

28 C.J. p 678 note 88. 

5. Ariz.—McNabb v. Fisher, 299 P. 
679, 38 Ariz. 288. 

Cal.—Jones v. Bank of San Jose, 256 
P. 247, 82 Cal.App.- 696. 

Okl.—Lucia v. Schaefer, 283 P. 444, 
109 Okl. 167. fr 

Pa.—In re Bartholme's Estate, 20 
Brie Co. 262. * 

Tex.—^Postal Mut. Indemnity -Co. v. 

Penn, Civ.App., 165 S.W.2d 496. 

28 C.J. p 378 note 39. 

6. N.T.—Scoville v. Post, 8 Edw. 203. 
28 C.J. p 678 note 40. 

7. Iowa.—Bosserman v. Watson, 298 
N.W. 804, 230 Iowa 627—^Jessup v. 
Parkhill, 200 N.W. 414.. 

N.T.—In re Booth's Will, 213 N.T. 

S. 684, 215 App.Oiv. 516—In re 
’Cronkrite’sr.'Estate, 295 N.T.S. 211, 
162 Misa 306—In re Arthur’s E«i- 
tate, 266'N.T.I^. 668, 148 Misc. 269 
—^In re Davis* Estate, 220 N.T.S. 
204,. 128 Misc. 622, affirmed 226 N. 

T. S. 797, 222 App.Div. 846—In ,re 
Hegeman’s Estate, 38 N.T.S.2d 76^i 

Or.—In re Norman’s Bstetei- 8.8 P.2d 
977, 161 Or. 450. ’ . • 

Wash.—In re Hamilton’s Estate, 70 
; P.2d 436; 190 ^ash. 848. 

28 C.J. p 878 note 41. 


Si N.T.—^In re Hauber’s Estate, 244 
N.T.S. 343, 136 Misc. 798. 

Wksh—Old'Nat. B&nk & Union Trust 
Co. V. Kehdall, 126 P.2d 803, 14 
Wash.2d 19—Tucker v. Brown, 9^ 
. P.2d 22jL, 199 Wash. 820—Dingley 
V. Robinson, 270 P.. 1018, 149 .Wash. 

, .3pi—Gerry, v. Gerry, 238 P. 5, l^S 
Wash: 468. 

28 O.J. p 67$ note 42. 


EvK^enee held Insnfllcieat to meet 
requirement that gift be proved by 
clear, convincing, strong, and satis¬ 
factory. evidence.—Ryder v. .Hgnnis, 
,60 P.2d 79., 187 Wash.. 195. . 

e. Iowa.—^Runnels Sr. AnderTOh^ l7^ 
’ N.W. Ol, 186 iowa 1870. ' 


la N.J.—Chrowther v. Mlcuc^, 192 
A. 439, 122 N. J«Eq. 81,^ affirmed 1^ 
A. 676, 123 N.XEq. t64.' i 

11. Mo.—Jeude v. Eiben, 89 3.W.2d 
WO; sis Mo. 87*. ' ■ 


2. Iowa.—Runnels v. Andersen^. 17:3 
NW. 91,..186 low(|^l$.70. _ ^ , 

8 OT: p 878 note 44.; ' 
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mean, however, that the proof in support of the 

gift must be undisputed.^^ 

The courts unite in holding that one claiming a 
gift inter vivos must prove the gift by at least a 
preponderance of the evidence,but there appears 
to be some disagreement as to whether anything 
more is requisite. Some courts apply the general 
rule, stated in Evidence § 1020, that a preponder¬ 
ance of the evidence is sufficient,^^ and state that it 
is not necessary to support a gift inter vivos by 
evidence showing it beyond a doubt,i® or with ab¬ 
solute certainty,or by any greater degree of proof 
than would be requisite to sustain any other claim 
in a civil action.^® Other courts adopt the view 
that the clear and convincing evidence requisite to 
support a gift inter vivos means something more 
than a mere preponderance of proof,^^ and state 


that such a ■ g^ft must be shown by evidence leav¬ 
ing no doubt^O or uncertainty,and that, if a doubt 
should exist, it must be resolved against the hy¬ 
pothesis of a gift.22 It ha 5 also been held that, in 
weighing conflicting evidence, it is not sufficient 
that the preponderance of evidence may turn the 
scale slightly in favor of a gift,^^ but the preponder¬ 
ance must be such as to leave no reasonable room 
for doubt as to the donor’s intentions.^^ 

Whether or not a gift has been made is, in the 
final analysis, dependent on the facts and circum¬ 
stances of the particular case,^^ and, in the appli¬ 
cation of general principles to various facts and 
circumstances, ijie courts have held particular evi¬ 
dence sufficient to show a gift,26 such as the gift 
of a bank deposit or, likewise, such as the 


13 . low^—Albrifirht v. Albright, 133 
N.W. 737, 153 Iowa 397—^Bevington 

V. Bevington, llO N.W. 340, 138 
Iowa 3-51, 9 Xi.Il.A^,NT.S., 508, 12 
Ann.Cas. 490. 

Tex,—Combest v. Wall. Clv.App., 102 
S.W. 147. 

14 . N.T.—In re Hauber*s Bstate, 244 
N.Y.S. 343, 13S Mlsc. 798 —In re 
Davis* Estate, 220 N.Y.S. 204, 128 
Misc. 622, affirmed 226 N.Y.S. 797, 
222 App.Div. 846. 

R.I.^People*s Sav. Bank in Provi¬ 
dence y. Small, 13 A.2d 814, 66 R. 
I. 149. 

19. N.Y.—^In re Jennings* Estate, 19 
N.Y.S.2d 71, 269 App.Div. 822, af¬ 
firmed 28 N.E.2d 408, 283 N.Y. 677 
—^In re Brown’s Ex'r, 226 N.YjS. 1, 
130 Misc. 865, modified in other 
respects In re Brown’s Estate, 232 
N.Y.S. 371, 225 App.Div. 759, mod¬ 
ified in other respects In re 
Brown’s Will, 169 N.E, 612^ 252 N. 
Y. 366—In re Hepner, 206 N.Y.S. 
217, 123 Misc. 768.‘ 

28 C.J. p 678 notes 4^^ 50. 

la Nebr.—Wylie v. Caiarltbn, 62- N. 

W. 220, 43 Neb. 840. 

17 . Tex.—Combest v. Wall, Civ.A)pp., 
102 SlW: 147. ' 

28 O.J. p 678 note 47. 
la N.Y.—In’ rb Davis* Estate, 220 
' N.Y.S. 204, 128 Misc. 622, affirmed 
22« N.Y.S: 797,'222 App.Div. 846^ 
In re Buoninfante’s Estate^ ■ 212 N. 
Y.S.,,266, 126 Misc. 907., , ^ 

10. Okl.—^Lucia Vi Schaefer, <039 P. 

i; 4443> 109. Okh 367.,* , j*' i 

Pa.—Basco v. Struhar, 20 BrIe.iiQp. 

. 28_0v ■ . '' 'v ■ L. iUi ' \ 1 ' ' 

Tenn.—Lenow v. Bank 

Trust,CQ.> 4 ^ 

2a ^eW.—6*:Bjripk y. ^W^«ron 
>i9.'^^;i7h,,!20,,Tenn.,A.iip. 145. , 

21,1' 41b:f^Warj6en^ft Ests.te v., P^liiig, 
^ a^;»NiE3^dJ m r^% -HitApp. S53.r ; 
22. ^ ^)Ten2«^*BJibn.M ^WagfofiLer, 96 


S.W.2d 170, 20 Tenn-App. 146— 
Perry v. Bryant, 93 S.W.2d 344, 19 
Tenn.App. 612. 

23. Iowa.—^Bosserman v. Watson, 
298 N.W. 804, 812, 230 Iowa 627, 
Quoting Coipns Juris*—^Malcor v. 
Johnson, 273 N.W. 145, 149, 228 
Iowa 644, Quoting Corpus Jnxls, 

28 C.J. p 678 note 51. 

24. Iowa—^Boaserman v. Watson, 
298 N.W. 804, 812. 230 Iowa 627, 
Quoting Corpus Juids. 

Mo.—^Morley v. Prendiville, 295 S.W. 

668, 816 Mo. 1094. 

28 CJ. p 678 note 52. 

2& N.Y.—In re Brady’s Estate. 234 
N.Y.S. 866, 183 Misa 795, reversed 
on other grounds 239 N.Y.S. 228 
App.Div. 56, affirmed 173 N.E. 879, 
254 N.Y. 590. 

Va—(Jrace v. Virginia Trust Co., 142 
S.E. 378, 150 Va 56. 

2a Cal—^Maiinow v. Dorenbaum, 
125 P.2d 654, 51 CaLApp.2d 645— 
Skellenger v. Englcmd, 253 P. 191, 
81 CaLApp. 176. I 

Ga—Croxton v. Barrow, 194 S.E. 24, 
57 GaApp. 1. 

Idaho.—Wilson v. T^BLCkrell, 84 P.2d 
409, 54 Idaho 515. 

Ind:-^mith v, Moore, 133 N.E. 837, 
77 Ind.App. 455. 

Me.—Peacock v. Ambrose; 116 A. 832, 
121 Me. 297. 

Mass.—Ryder v.' Donoyaa 165 Mask 
473, 282 Masa 551: 

Mfch^—&aus'v. VandeVanter, 211 N. 

W. 96, 237 Mich. l«68v ' 

Nev.— V. Peck, *'240* P. 486, 

. 119 Nfifv: 184.1 ■ -’T M . 

iQ.Y.—^Zlnovoy V. Diefeerman, 292 N.Y. 

‘ a.»444rdf49 App.Div. 388^De XAur- 
ent V. Townsend, 212 N.Y.S. 877, 

; : 214 AppbDiv.. 493; reversed an other 
, grounds 162 N.E. 099, 343 N.Y. 130 
.MdQhtague V. Coolie:^, ^ 068 N.YiS/ 
j .^4«‘;il47'Mfft<gfd25'.«^ ■ ■> 

OkL—Tingiey v. Tln2gieY»’^4’P.0d 835, 


179 Okl. 201—Turner v. Burtoa 225 
P. 368, 101 OkL 251. 

Pa—^In re Barr’s Estate, 4 ScbuReg. 
407. 

Wash:—Astoria Nat. Bank v. Baker, 
253.P. 462, 142 Wash. 407. 

W.Va—Waugh v. Richardsoa 147 S. 

E. 17, 107 W.Va ,43. 

Wla—^In re Thienhaus, 185 N.W. 631, 
175 Wla 526. 

Wyo.—^In re King’s Estate, 67 P.2d 
676. 49 Wyo. 453. 

28 C.J. p 676 note 83 [a] (1). 

Coutrovextixigr evldeause of oonsidera- 
tlou 

(1) Even though a receipt recited 
payment of a definite consideration, 
it may, when considered with other 
oircumstances, be evidence of a gift 
rather, than a sale.—Snyderwine v. 
McGrath, 22 A.2d 644, 343 Pa 245. 

(2) The testimony of two witness¬ 
es that plaintiff’s decedent made an 
Inter vivos gift of livestock and farm 
machinery to defendant, if believed, 
would be sufficient to rebut “prima 
facie”, presumption of payment raised 
by receipt, and authorize use of re¬ 
ceipt .gs evidence of an inter vivos 
gift.—Snyderwine v. McGrath, supra 

07, Ark.—^Lehman v. Broyles, 246 sS. 

W. 24, 165 Ark. 693. 

Cal.—Reilly v. Pllben, 291 P. 454, 107 
CaXApp. 722—^Mercantile Trust Co. 
y. jReay, 274 P. 401, 96 CaLApp. 668. 
Cdn^—^^rbahk v. Stevens, 131 A. 
,742, 104 Conn. 17. 

in.—In re Antkowskis’ Estates, 3 N> 
;§I.2d 132, 286 I11.APP. 184. 
Ind.^O'3rdon ' v. Washington ' Nat. 

Bank, 145 N.E. 614, 82 Ind.App. 187. 
Mabsi—Taylor v. Dobbins, 38 N.E. 2d 
217, 310 Mass. 823. 

Jdich:—Almont Sav. Bank v. Warner, 
199 N.W. 606, 228 Mioh. 130. 

K.H.^—^Blaisdell v. Young, 6 A. 2d 441, 
190 N,H. 185. ' 

I^.J.^^ckey V. Kahl, 19 A.2d 88, 129 
niMiJ.SQ. 283. 
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gift of money or of a business > or a chat- i precious stones the contents of a safe deposit 
tel,8® such as an automobile,or jewelry and | 


N.Y.—^In re Murphy’s Estate, 23 N'.T. 
S.2d -691, 2S0 App.Div. 962—^In re 
Jennings’ Estate, X9 N.T.S.2d 71, 
259 App.Div. 822, affirmed 28 N.R 
2d 403, 283 N.T. 677—In re Jaeger, 
10 N.T.S.2d 101, 266 App.Div. 953 
—^In re Ijounsberry’s. Estate, 234 
N.T.S. '680, 226 App.Div. 291—^In re 
Oaraher’s Estate, 245 N.T.S. 305, 
138 Misc.. 10. 

Ohio.—Saba v. -Cleveland Trust Co., 
154 N.E. 799, 28 Ohio App. 163. 
R.L—^Barnes v. Atwood, 170 A. 69. 
TJtah.“^lson v. Scott, 210 P. 387, 61 
Utah 42. • 

Wash.—Old Nat. Bank & Union Trust 
Co. V. Kendall, 128 P.2d 603, 14 
Waj3h.2d 19. 

28 C..J. p 676 note 83 [a] (2). 
Certificates of depccdt 

(1) GeneraJly- 

Ark.^—Carter v. Walker, 139 S.W.2a 
238, 200 Ark. 465. 

Ind.—^Levendosky v. Hiska, 147 •N.B. 

782, 88 IndLApp. 98. 

Iowa—Andrew v. Citizens' State 
Bank of Eagle Grove, 216 N.W. 12, 
205 Iowa 287. 

Ky.-^Trevathan's Ex’r v. Dees* Ex’rs, 
298 S.W. 975, 221 Ky. 896. 

Tex.—^Weems v. First ITat.* Bank, Cly. 
App., 284 S.W. 981. 

(2) Certificates indorsed to donees 
individually.— tn re RandaH's Estate, 
Idaho; 132 P.M 76.3, rehearing denied.- 
136,P.2d 299. 

k3>' 3Byid€bo6 wfis^llekE'^iffildidnt -tb 
shdwil^’ «E'''c«i*t!flc8tte of-’ deposit, 
e’^lothb^gh i ■ ' 'certllK^te *m.B 

amlong-donor's eAects after her 
dedthj^^dndefis v. - Jarvis, 221 UL 
App/630v' ’ ’ ' 

Cheoks 

IlL—Duffield V. Rader, -6 N.E.2d 228, 
288 niApp. 184. 

Iowa—Humphrey v. Norwood, 240 N. 

W. 232, 218 Iowa 912. 

MIoh.—^Bangs y. Browne, 112 N.W. 

1107; 149 Mich, 478. 

Pa^Weaver v. Welsh; 191 A. 2 , 825 
Pa»'671. ' 


Ppstal sayings oextifloates 

■li Bsta^fe; l6i X 

■208 N.W. 5j£»8^J 
Soi 15 ^ iaf 4,'44 Ifi'lS. '.1 ' 

T. l?onUn, '0 % 
X}.2d 953, Mass. 577. ... 

N.,Y.—^Ii^ ^e y^iti/e'jaistate. 266 N.^T. 
S. 765, 740. 

(2> .iSigz3dng 11 ^. signature card by 
donor and fipni^ j^rfotiiog' savings 

of 

"J. J. B,.,or fe(^loli?*/ft8iiants 

elther^wl 

eaulyalent words, was 
g^tr.to^lqiiee 

tl, and balance to credit ^ 


belonged to donee on death of donor, 
where evidence did not show look 
of donative intent.—Commercial 
Trust Co. of New Jersey v. White, 
182 A. 761, 99 N.J.Eoi. 119, affirmed 
185 A. 916, 100 N.J.Ba. 661. 

X>8llyeary and acceptance of bank book 

(1) Delivery of bank books by de¬ 
ceased to sister and fact that sister 
kept them, together with other cir¬ 
cumstances* surrounding transfer 
showefd completed gift.—^Brodrick v.. 
O’Connor, 171 N.E. 479. 271 Mass. 240. 

(2) Delivery of savings baink book 
to person In whose name money was 
deposited by another as trustee was 
some evidence of Intention to make a 
present gift of amount named there¬ 
in,—Harrington v.,Donlln, 46 N.B.2d 
968, 312 Masa 677. 

Donors retentiozL of deposit book 
(1) Evidence was held to support 
finding that deceased transferred 
bank accounts into joint accounts, 
with Intention of making a complet¬ 
ed present gift of a joint Interest, 
notwithstanding that deceased re¬ 
tained hooks of deposit and withdrew 
the interest—Sullivan v. Hudgins, 22 
N.E.2d 43, 308 Masa 442. - 
. (2) detention of deposit book by 
deceased after, having made deposit 
to herself and another jointly was 
, evidence, shedfilng light on her inten¬ 
tion, blit was not ooncluslve against 
Tight of other to show intention to 
make present gift of joint Interest in 
deposit—Battles v; Millbury Sav; 
Bank, 146 N.E. 65,. 260 Mass. 180.' 

Handing donee ^ bank book' without 
express use of word ‘‘gilt’’ 
Evidence sustained finding that do¬ 
nor, by handing donee passbook and 
order of payment of savings account 
in recognition of services rendered, 
Intended to make transfer of aocoimt 
. by way of gift, without regard to any 
' legal obligation, and this ■ was <true 
even though the..word "gift" was no.t 
used.—Spellacy v. D^uterman,, 10 P. 
2d; X-14,: 122 Cal.App.. 41'6* 

" < . ^ . 
28,. -Ark,—^Bryant V..Parker, 66 S.W. 
2d 1061, 188 Ark. 698—Wootton, v. 
Keaton^ 272 S.W. 369,,, 168 Ark. 981. 
Cat—Grant v. Gladstone, 259 P. 1X2, 

> ' .36 CatApp, 131—Bowman v.jBears; 

218 P. 489, 63 CatApp.,'236. , 
Connf—Doris ,y- McFarland,’ 166 Ai, 
68, 118 Conn,v 610. • 

Kam—^Parr'y. Young; ll,:P4d 696^ 
185 K a n . 508—Saxon, tv.' Linscott 
255 P.*i;50. 128 Kan. 374. ^ V 

Ky.r-.N-olibr v.'Fultd l25 SiW^M^•74e, 
277 Ky," 49.' .? ^ , /. r v . 

Iia.-rrHS'ou|l»€*n Hide Co. i Best.. t41 
•So. 449. m Da. 748.: : -.r 
Ney 4 rT-Ri<fii 50 brda 4 y* Steele,-*99; jP<9d!^wi, 

: 60 Nev. 66, rehearing^ denied rlOfifP. 

1 %.'6Q5Nqy*' ,/ / I ,4>.'C 


N.J.—^In re Curley’s Estate, 26 A.2d 
924, 181 N.J.Eq. 460, reversing 22 
A.2d 539, 130 N.J.Bq. 398. 

N.T.—^In re Stalden's Estate, 194 N. 
Y S 349. 

Okl.-^ave v. Wall, 78 P.2d 407, 182 
Okl. 461. 

Pa.—In re Wilhide’s Estate, 99 Pa. 
Super! 105. 

Tex.—Ward v. Jones, Civ.App., 293 S. 
W. 604. 

Wls.—^In re Southard’s Estate, 242 
N.W.’684'; 208 Wls. 150. 

Wyo.—In re King’s Estate, 57 P.2d 
675, 49 Wyo., 453. 

Gift and not loan 
Evidence held sufficient to show 
transaction.was a gift of money and 
not a loan,. despite th^. fact that do¬ 
nee paid donor Interest, latter being 
by way of a gratuity and not as a 
legal obligation.—^Brownlee v. Biles- ' 
lier, 242 P. 463, 120 Kan. 145.. 
kCbney paid fox house held a gift 
In action to constrtie will, evidence 
was held Insufficient to support con¬ 
tention' that pasnnent during testa¬ 
tor’s lifetime wae attempted compli¬ 
ance with will, rather than gift inter 
vivos, and the fact that donor during 
his lifetihie lived with donee in house 
on which donor had made payment did 
not prove payment Was not irift— 
Prater V. McDaniel,-Mb.App., 80 S.W. ' 
2d 771. 

Money wlthdra'wn from savings ao- 
oount and paid to donee 
Pa.—^Naulty vv. Stitler, 19 A.2d 141, 
341 Pa. 284. 


98. Mich,—Burt v. Second Nat. 
j Bank, 217 N.W. 71,, 241 Mich. 216. 

30. Conn.—^Hammond v. Diunmis, 
137 A. 767, lt>6 Conn. 276. 

GA—Rucker v. Hunt, 163, S.E. 612, 
'l4 Cxa.App. 8S6.‘ 

N.H.—^Anderson v. Lord. 183 A.’269, 
87 N.H 474, 10*3 A.L.R. 1108. 

Pa— german v; Stoner, 78 P^Super. 
189. 


PlawJK.y 

Mich.—Patchel v. Thoxnpaon's Estate, 
193 N.W. 852. 223*'Mich.;'331. . 

28. a J.. R 676 note ,33 4;fLl .(9).', 

B^ig «)-n d radio ' i / ; ^ 

re Marks’ 8.8 N.js. 

■ 2d 267,- • . 1'. 


81. Colo.—^Hardy v. Carx^ingtbn, 2^8 
. 37 Colo. 461^ ■ -if 

La.—^Adams v. Long; -Aii/jit,, ’ 5- S0.2d 

• 1163.''’. - r .V o 5'’. 

Utah.—Jackson v. James, 89 P.2d ‘23S, 

' '97'Utali*41t- J- . ■ ..'.1 ' 


JN.lG. 2 a 52®, -WW _W-.,. 

ir.Y.—NeweR 'vr 'National 


' -NbiMbhy 21B*^‘H9L’«br&SV^214ii Api^ 
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box;** income;*< an interest in decedent’s es- ties,** as in the case of bonds,corporate stock, 

tate;** a life insurance policy;** a leas^old;®^ and, likewise, according to the decisions, as in 

a membership in an exchange ;** or of securi- 

In re Stalden's Estate, 194 N.T.S. Icy.—^Woodard v. Metropolitan ILlfe 320, 133 Misc. 251—In re Cane's 

349. Ins. Co., 65 P.2d 3’53, 8 CaL2d 361. Estate, 224 N.T.S. 373, 130 Misc. 

Pa.—^In re Pyewell's Estate, 5 A.2d TestamAiLtary dlspositio]! as not 333. 

128, .334 Pa. 154. ' inter ‘vlvos oliaxaoter of Or.—McCredle v. McCredie, 294 P. 

Wash.—jTohnson v. Dar Denne, 296 ' gut 361, 134 Or. 517, 

.P. 110^, 161 Wash. 496. ' wiiere evidence showed valid grift Weaver v. Welsh, 191 A. 3, 325 

33. Pa.-!-In re Leadenliam‘B Estate, Inter vivos of life Insurance policy, ® J; ^9®** 

137 A. 247, 289 Pa. 216. 'With Intent to make transfer ettec- *<* ^*’ *^** ^ a srs 

„ .n... en. v». tlve Immediately, fact that donor ***> 

Oivina donee the ke^ added codicil to will beaueathlna pro- ' *■* ®.I. 481. 

Evidence that deoed^t gave wld<w ^ ^ ® jtas^- Wla—Lcwry v. Lowry, 247 N.W. 828, 

keys to safe deposit box, staUi* he to pass title *11 "Wls. 886,- rehearing denied and 

wanted her to have securities there- . , death- Pimt Nat Bank v modified In other respects 248 N. 
in, was held sufficient to show gift- ^ W. 472, 211 Wia 8S6-Burg v. 

In re Sullivan’s Estate, 234 N.T.S. ^ Brown, 210 N;W. 702, 191 Wla 294. 

811, 188 Misc. 7S8. . jg p 676 note 83 [a] (6). 

37. Md.—^Young V. Murray, 162 A._- • 

34. Or.—In re Stafford’s Estatte, 49 m , 159 gg j «k>ve*Mi^ bonds , 

P.2d 879, 161 Or. 306. 33, k-SeeJm rs McLaughUn’s Es- ** 

H tata 14 PaDIst & Co. 665. wis.-l^l^o; v, Sinclair, 298 N.W. 

T.S.2d 824, 171 Misc. 80. 39.. m.—Poirot v. 'Oundlach, 1 N.E. 927^ lg7 pp’jB, 71, 

Writtmi evldsnoe not essential 2d 801, 284 ) llLApp. 849. «i..J la vazt only 

It has been held that any act of Ml^-^ok v. Fraser. 299 N.W. US. proceeding by heir against ad- 

owner of Interest In d^edents 98 8 ^*« oa t n + mlnlstratrlx who claimed, as Inter 

estate, which shows present Intent to Neb.—Henley v. Idve Stock Nat . bonds formerly owned by 

transfer, and that he regards himself Ba^ 267 N.W. 244, 127 Neb. 867 decedent^vfd^ce sustained c^cel- 
as having <^rled t^sfer Into effect, Ps.-In re Pyewell's Estate, 6 JL2d decree ,of a gift of one half of 

proves ^ft. and that wirltten evl- a 23. »U 1*4. ^ ^ the bonds, but decree as to second 

dence of the transaction Is not es- -UI^-^tTln^n v. Intet^tate ^ ^ 

sentIaL--Kau^nn v. ^^sslon- mdellty B^ltog & Loan Ass’n. 68 unsupported by the svldenoe.- 

OT of Internal Revraue, eC-A., 44 f. ^2* *77. *1 Uta* 74. , 5. ^ 3 ^ g jgj 

2d 144. ^ ^ 28 C.X p 676 not® 38 M (3). ^46, 

3i U.S.—MetropollUm Life Ins, Go. P«81v»ry o f Tend ing a ad.lo» certtffl. ^ <!aL—Field v. Molllson, 128 P.2d 
V, llunne, DX3.N.T., .2 F.Supp. 165: wlttwrt written asslgiimeat- ggg_ Cal.App.2d 685—Lynch v. 

Cat—Woodard ,v.' Metropolltiai Ufe 'Evidence that owner of Investment . jjynnjv ig p.2d 741, 124 CalJlpp. 
li tna Co.: 66 P.2d 858, IS CatApp,2d certificate In building and loan as- 

361. . l>ooh an<l cenn.—Hartfcrd-Connectlcut Trust 

Md.—First Nat Bank V. Liberty certificate without written jjsslgn- Co. v. Slater, 169 A. 578, 114 Conn. 

Trust Co., 134 A. 310, 161 Md. 241, to, ,donee, stating this Is , gQ» 

. 47. A.L.R.;780. . :yp.ws,” that donee’s name ,w^ lU.-Hopkins v. Hughes. 178 N.B. 

Minn.—^Peel v. Relbel, 286 N.W. 346, 'written ip ^ass ho^ apparentjy by . 3^9 jjj_ —O’Malley v. O’Mal- 

206, Minn.. 474. ffnployee. pf assooIaUon,r and ^that loy, 6 NJai2d 263,..387 I11.APP. «** 

Neb.^mlth y.,Pacific MW. ilfe itaA fpnpe.retsW^^sesslcn tt^eof un- _Harris v. Harris. 223 HLApp. 

Col; of Calliornla, 266, N.W, 634, W ^«®th, was held to constl- i«a . . , • r 

isO Nek UOL '^ , . , ■' ^ tp entitle donsA and lo^^L-muer v, WlUlama, 1»2..N:W. 

N.T.—lire Connors’ Estate 284.,N.T. .not donpr’s exewtor,. to ptoceeto ef 795^ j9g io.^a,1306.' -'i ' 

, S. 7lJ,',246,,App.piv. l^iaffi^sped ^Kan.—Stevenson v.; .Hunter, !29S P. 

N,'K24 ,694. W N.T.l6;^r-In re 3,d,,,*<te,, 10 C^App,2a 279., ... . ...509, igj Kan. 760. ■ . , • 

.^pa;^op's .Estate, 279^1^.’;y.S..^ ^00, 4cJ^. CaL-r-Baii®?. v. .Bauer, 100 ,P.2d Mo.—St liOuia Union Tmat Co. v. 
; 15'5 ^tsc. ,?;47., ’ ^ ^ - 107Q, * 88'Ca4MA.pp.2d 30ft, reliearlngr .vBusch,! ^145 S.W.2d 426, 346 Mo. 

ap’sz y.; j5^rosZp 50 B.2d 151 , denied 101 P..2d.Tlll5!,,«8< Cal.App;2d . 1^87, 

^ ‘ 309. . . ’ A ^ ‘ 

Ill.—Blair V. Allenj ,237. IlLA®p.. 2574 
ipwarr^Saton y.. B^edt »208 NaW:: 609g 
: .r^01’Ioyra.‘8S4/46lA.LuB,.16a’6. ’ ' 

EAn.—Beebee v. Peterson, 285 P. 616i 
. ,130, ]^n., 1^. ^ j,. j 


'' Qr: '428. . 

WpKi^Je Tr^t WU- 

;ilniia,'If* irenkApp.„M6.„; ^ 

2^,CiJ..i;67*,jiotg 3t,ta4, ..r 

yo fs ly rst on of peUoirrandipaQr- 

jQfff i. { ■ 

.^^^yidence^ jtl^t-#n^uredj aaW. that he 
p.eUcy wfcer. hia^als- 

4oia^^ y^fppeptponi .inafured iTeitmmed 

group police .«fe 


mm 




a o4:.in±er^ to 


Md.—li^^mer vi Xssoclale^-.Fjfofes- 
.-•«orfi,.of..i;»oypla,|C^|Je^e In City-o4 
. “'HimaorA i71 Jl 36i; 166, 8 * 4 .,46*. 

947, 3l26,Mo. iMx ‘J I 

.J .A 1 


320, 133 Misc. 251—In re Cane's 
Estate, 224 N.T.S. 378, 130 Misc. 
383. 

Or.—McCredie v. McCredie, 294 P. 
361, 134 Or. 517, 

Pa.—Weaver v. Welsh, 191 A. 3, 825 
Pa. 671—^Reynolds v. Maust 16 A. 
.2d 8.53, 142 Pa.Super. 109. 

R.L—^McGovern v. Morin, 176 A. 668, 

' 64 R.L 481. 

Wia—^liowry v. Lowry, 247 N.W. 823, 
211 Wis. 385,’ rehearingr denied and 
modified in other respects 248 N. 
W. 472, 211 Wia 886—Burgr v* 
Brown, 210 N;W. 702, 191 Wis. 294. 
28 C.J. p 676 note 33 [a] (6). 
OovenmieiiA bonds 
Or.—^In re Norman's Estate^ 88 P.2d 
977, 161 Or. 4e0. 

Wis.—Tieknor v. Sinclair, 203 N.W. 

927, 187 Wis. 71. . 

Clajltn snstataed In past only 
In proceedingr by heir agfainst ad¬ 
ministratrix who claimed, as inter 
vivos grifts, bpnds formerly owned by 
decedent evidence sustained chancel¬ 
lor's decree of a grift of one half of 
the bonds, hut decree as to second 
grift of the other half of the bonds 
was unsupported by the ^vid^Qce.— 
Ford V. Bsnrd, 184 So. 443, 183 Misa 
846. 

41s Cat—Field v. Mollison, 123 P.2d 
608, 50 Oal.App.2d 685—’Lynch v. 
Lynch, 12 P.2d 741, 124 CalJ^pp. 
454. 

Conn.—Hartford-Connecticut Trust 

Co. V. Slater, 159 A. 578, 114 Conn. 
603 . 

III.—^Bopkins v. Hugrhes, 178 N.E. 
100, 340 Ill. 604—O'Malley v. O'Mal¬ 
ley, 5 N.a.2d 353, .287 Ill^Lpp. 625 
—^Harris v. Harris, 222 IlLApp. 

, 164, ^ . ■ . ■ ” r.; 

Iowa.—MiUer v. Williams, 132. N;W. 

798, 195 Iowa, 1335: . a « 

Kan.—Stevenson v.: Hunter,. !293 P. 
.,*600,, 181 Kan. 760- ■ 

Mo.—St Louis Union Trust Co. v. 

. . Busch,! 145 S.W.2d 426, 346 Mo. 

1387, ^ ,■ 

N.T.—^In re Jenningrs' Estate, 19 N. 

‘ f. T/S»2cU.71, 259^App.I>iv. 822, affirmed 
. 28 N.B.2d 40.8,1383,NtY, 677—Brant- 

,'ley.^. ^-Csryerv'lS ■N.T.S.Sd 50, .259 
App.Div. 761—^In re Black's Estate, 

. ,26ft/: N.TiS.,51462, .248 iApp.D«i!V. 7h—' 
In re Beradinjfs .Will; ^264' N^TiS. 

J '479i 3238t,AjMEtDlv. 483^ affirmed-J&ftt 
, re Beradlni, 189 NvE. 780, :266 N. 

5 ./T«: effr-ln » Brady'js Estate,. a 39 r 
i N.T.S. 5 , 228 App.D-iv. ,’ 66 /i areyers- 
i ingr If.'Sia 866 , 133 Misct / 795 ,. 
I and affirmed 173 N.E. 8 ^ 7 ^ 3^264 
' BvlicJipaan'aJBsiaW 863 

; Jr.m 838,, 143 .Misc,. ,103, ... 

4 Fa^, 

i nr JJa ‘ Jt 'ti !' u T'r>! 

I App., 161 S.w.2d 628, erro^.y^^s/i^ 
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case of mortgages, or notes or to show a re¬ 
mission of an indebtedness as a gift to the debt¬ 
or or to show the making of a gift subject to 
condition or defeasance.^® 

On the other hand, where it failed to comply with 


the requirements imposed as to the proof necessary 
to show a gift, the evidence in particular cases has 
been held insufficient to establish a gift inter vi¬ 
vos,such as a gift of a bank deposit 


Va.—^Payne v. Tobacco Trading Cor¬ 
poration. 18 S.H.2d 281, 179 Va. 166. 
Wash.—^Thomas v. Marlng, 258 P. 

466. 144 Wash. 657. 

Wis .—Liowry v. Lowry, 247 N.W. 823, 
211 Wis. 385. rehearing denied and 
modified in other respects 248 N.W. 
472, 211 Wis. 385. 

Wyo.—In re King's Estate. 57 P.2d 
675, 49 Wyo. 453—Stewart v. Col¬ 
lins, 254 P. 187. 36 Wyo. 210. 

28 C.J. p 67'6 note 83 [a] (5). 
CertULoates indorsed in blank and 
placed in env^ope marked with 
donee’s name 

Mass.—Brine v. Parker, 171 N.E. 

324, 271 Mass. 86. 

3>^y in asserting claim 

Delay on part of donee in assert¬ 
ing claim to stock certificates and 
bank account by gift from decedent 
during her lifetime was held not to 
preclude donee from establishing 
gift, although it was considered of 
weight in determining whether actu¬ 
al gift was completed.—In re Ant- 
kowskls* Estates, 3 N.E.2d 132, 286 
IlLApp. 184. 

42. U.S.—Rattertoan v. Lodge. C.C. 

A.Iowa, 18 F.2d 80o. 

Midh.—TlnckneU v. Ward, 280 N.W. 
104, 285 Mich. 47. 

N.T.—In re Sweeney’s Estate, 19 N. 

Y.S.2d 530, 259 App.Dlv. 935, ap- 
' peal denied 20 N.T.S.2d 672, 259 
App.Div. 950—^In re Wlemanii, 221 
N.T.S. 400. 220 App.Dlv. 276. 

28 C.J. p 676 note 33 [a] (4). 

4f3; TJ.S.—Ratterman v. Lodge,' C.C. 

A.Iowa, 13 F.2d 805. 

Ill.—Thoma v. Eberle, 23 N.E.2d 982, 
802 IlLApp. 177. 

Iowa.—In re Brown's Estate, 285 N. 

W. 754i 212 Iowa 1295. 

Ky.—York's Ancillary Adm'r ▼. 

Bromley, 151 S.W.2d 28, 286 Ky. 
. 538. ’ ^ 

MOer^Hornlsey v. De Vote, 1*6' S.W.2d 
>686^4 228 Mo.App. 840. 

V. Gromer, 144 A. 811, 
T^N'va’.attisc. 165. - 

N.Y.--fflei re Ray's Will, 245 N.T.a 
ISS^JMisc. 830; 

t'e-; Kdleff's Estate, 16 A.2d 
.^84v:840^.Paj:'428. 

Tdnn.-*^W^ho*i Wilson, 267 S.W. 
.264,. 151 ‘[renn^ 

28 6T6rinot^.88 Eb-l (7). 

. - The date bf the Indorsement of the 
liote claimed as^A gift is not con<^- 
sfi^ajl tb the date of the gift, since 
indorsement nmy be at one time, and 
ddKO'er^'kt''Another.—WU- 
sbh, SiXpr*.'’* 


44. Mass.—Millett v. Temple, 182 N. 

E. 921, 280 Mass. 543, 84 A.L.R. 378. 
Neb.—^Langenberg v.. Langenberg, 5 

N.W.2d 138, 141 Neb. 837. 

Burning evldenoe of indebtedness 
Proof that donor had handed evi¬ 
dences of indebtedness to a third par¬ 
ty to hand to debtor and had told the 
‘ latter to burn them constituted suf¬ 
ficient evidence of remission of in¬ 
debtedness as a gift to debtor.— 
Langenberg v. Langenberg, supra. 
D^very of receipt 
A debt may be forgiven by way’of 
gift, either in whole. or in part, and 
delivery of receipt acknowledging | 
payment In full may constitute suffi¬ 
cient evidence of such forgiveness.— 
Schwarz v. City of Philadelphia, 12 
A.2d 294, 337 Pa. 500, reversing 4 A. 
2d 578, 134 PaSuper.. 544. 

45. Vt.—University of Vermont v. 
Wilbur's Estate, 163 A. 672, 106 Vt. 
147. 

Gift obnmtloned on marriage 

Evidence justified finding that gifts 
to woman were made solely in con¬ 
templation of marriage, and hence 
authorized a recovery 'thereof by do- 
; nor when marriage did • not take 
place.—^Ricketts v. Duble, LaApp., 
177 So. 838. 

Betaution of right to income 

Evidence was held to show that 
deceased Intended, before making de¬ 
livery; to secure written agreement 
retaining life Income from stock 
which he had transferred to educa¬ 
tional iii^titution.—Southern Indus¬ 
trial Institute V. Marsh, C.O..AJGai'. 15 
F.3d 347, certiorari denied 47 S.Ct. 
449.' 273 U.S. 747, 71 L.Bd. S?72. 
Fature defeasance 

Evidence sustained finding that d(^ 
nor*s transfer of securities to uni¬ 
versity, with power of sale thereof, 
subject to condition'that donee raise 
specified sum for museiun, consti¬ 
tuted gift Subject to defeasance in 
futura—^University* of Vermont v; 
WUbur’b.* Estate, 168 A. 672, 106 Vt. 
147; - ^ 

40 . U.S.—In re Merz, C.O.A-N.T.. 46 

F. 2d 658. 

D.G.—Ebert v. Miller, 4 P.2d 296, 66 
App.i>.0. 220. 

Mich.—Johnson v. Dougl^, 274 N.W. 

780, 381 Mich. 347. ' 

I lifiss.—Johes v. Jbnes, 139 So. 873, 
162 Miss. 601. 

Mo,—Kimst V, Walker, Xpp., 43 S.W. 
2d -8861—^6^611 V. Edoru, App^. 242 
S.W. 701. " ’ 

N.J.—MaAison Trust Co. V. Alien, 147 
A. 546, 105 N.J.Ea. 230, affirmed 
161 A. 906, 1^ N.J.E4. 183. 

^4' 


N.T.—Irish Free State v. Guaranty 
Safe Deposit Co., 261 N.Y.S. 104, 
233 App.Dlv. 90, affirmed 178 N.E 
819, 257 N.T. 618—In re Green¬ 
berg's Will, 286 N.T.IS. 66, 168 
Misc. 446. 

Pa.—^In re Mearkle's Estata 29 Pa 
Dist & Co. 409, affirmed 194 A. 756, 
129 PaSuper. 93—^Welf v. Wick, 19 
Brie Co. 418—^Hamor v. Bank, 18 
North,umb.Leg.J. 194. 

W.Va—Hamer v. Harner, 177 S.E 
286, 116 W.Va 467. 

28 CwJ. p 676 note 83 [b] (1). 

47. Ariz.—McNabb v. Fisher, 399 P. 
679, 38 Aria 288. 

IlL—Williams’ Estate v. Tuch, 39 
N.E.2d 695, 313 IlLApp. 230. 

B:y.—Allen v. Francis, 125 S.W.2d 
211, 277 Ky. 20. 

Mass.—^idlow V. Sheridan,' 88 N.E.3d 
665, 313 Massl 3'95—Greeley v. 

Flynn, 36 N.E.2d 394, 310 Mass. 23 
—Bedirian v. Zorian, 191 N.B. 448, 
287 Mass.-191—Eddy v. Eddy, 183 
N.B. 268.“ 281 Maas. 166. 

Miss.—^Stewart v. First Nat. Bank 
& Trust Co. of Vicksburg, 5 So. 2d 
683, 192 Miss. 355. 

N:J.—fSelser V. Jester, 23 A.2d 602, 

' 131 N.J.BQ. 57—^Reeves V. Reeves,^ 
141 A. 175, 102 N.J.Bd. 486-^afid- 
erson v. Howeli, 182 A. 158, 14 N. 
J.MiSa 61, affirmed 187 A. 184, lil 
N.J.Bq. 56—Hudson Trust Co. v. 
Murphy, 178 A. 366, 18 N.J.Mlsa 
'376. 

N.T.—In re Steinmetz, 292 N.T.S. 136, 
249' App.toiv. 778—In ire Jarmako^ 
ski's Estate, 8 ’N.Y!s.2d 65, 169 
Misc. 468—^In re Golden's B^tat^ Z 
N.T.S.2d 222, 166 Misc, 656—^In re 
Murriane's Estate^ 264' N.T.S. 6^6, 
147 Misc. 337—In re t^ilson's Es¬ 
tate, 260 N.T.S. 663, i40 Misc. 10, 
affirmed In re Wllsoh's Wil^; 23^ 
N.T.S. 919, 225 App.Div. 761, af¬ 
firmed 169 N.B. 122, 252 N.T. 156— 
Ih re Gentry's Estate, 249 N.Y.S. 
296, 139 Misc. 75^In re Akin's 

. Estate; ^b23 N.T.S. 813, 129 Misc. 
'240, affirmed 224 N.T.S. 743, 22^ 
App.Div. 710, affirmed 161 N.B. 471, 
246 N.Tl' 202—^In re Davis' Bstat^ 
-220 N.TJS. 204, 128 Misc. 622, af¬ 
firmed 226'N.T.S. 797, 222 App.Dfv. 

>6 Lewis' Estate, 206 N.' 
T.S. 365, 128 MIsd. 115i ^ 

PA—Ih* fe !ZJellner^S Estate, 

" 715,^ 316 2’0l V' ■ ' 

]^ll—Cbiony Co-op. Bank v. 
Thurbef, 26 Ai^' 747—W^ber 
Hark^ 16 A.2d*S80,;'k^ 53^^ 

01 ^ Colony Cio-op. Bank 
'.7 A.2d‘ 725; 68 R.X 2^ih-Siinekk, 
^enh^ 154 A. 122, it It.1^264: 
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and the evidence has been held insufficient to estab- j lish a g^ft inter vivos, such as a gift of money 


Tex.—Stewart v. Tolar St Daniel, Civ. 

A©p., 250 S.W. 274. 

Va.—Knight v. Mears. 160 S.B. 119, 
IS-S Va. 676. 

Wash.—In re Hopffgarten*s Estate, 59 
P.2d 298, 186 Wash. 546—Gerry v. 
Gerry, 238 P. 6, 135 Wash. 468—] 
Mount V. Krilich, 280 P. '828, 181 
Wash. 627. 

28 C.J. p 676 note 38 [b] (2). 

Oertiflcate of deposit 

(1) Generally. 

Ga.—^Brooks v^ Brooks, 187 ;S.E. 687, 
54 Ga.App. 276. 

IlL—^Peters v. Woods, 261 IlLApp. 
374. 

Ind.—^First & Tri-State Nat Bank & 
Trust Co. V. Caywood, 176 N.E. 871, 
95 Ind.App. 591. 

Iowa.—^Roller v. Roller, 203 N.W. 41, 
201 Iowa 1077. 

Or.—^Fischer v. Peters, 34 P.2d 306, 
147 Or. 428. 

Tsx.—Schelb v. Sparenberg, Clv.App., 
Ill S.W.2d 324, affirmed 124 S.W. 
2d 322. 133 Tex. 17. 

(2) Certificates indorsed to alleged 
donees jointly.—^In re Randall's Es¬ 
tate, Idaho, 132 P.2d 763, rehearing 
denied 135 P.id 299. 


account did not intend to make a gift | 
or to divest herself of dominion 
thereof, but retained an interest in j 
the account and power to draw mon¬ 
ey, did not establish gift to claimant 
inter vivos with right of survivor¬ 
ship.—^Taylor v. Grimes, 273 N.W. 
898, 223 Iowa 821. 

aCere possessloxL of banlc book as iiu 
8iiffioieai.t proof of gift 
(1) Mere possession of decedent's 
bank book does not establish gift, but 
must be accompanied by some proof 
of delivery.—^In re Wilson's Estate, 
260 N.T.S. 653, 140 Misc, 10, affirmed 
In re Wilson's, Will, 232 N.Y.«. 919, 
225 App^Dlv. 781, affirmed 169 N.E. 
122, 252 N.T. 166. 

<2) Possession of savings bank 
book by alleged donee of bank deposit 
does not establish or even raise pre¬ 
sumption of ^'glft" of deposit to him 
by depositor.—O'Donnell v. Halladay, 
Tex.Civ.App., 152 S.W.2d 847, error 
refused. 

Batzy on deposit book generally 
Entry on deposit book is not' con¬ 
clusive evidence of absolute gift of 
equitable Interest therein.—^Rose v. 
Osborne, 180 A. 315, 133 Me. 497. 


(3) Unindorsed certificate in terms 
payable to alleged donor.—Sims v. 
First Nat Bank, 61 P.2d 829, 176 
Okl 180. . 


Check 

. (1) Evidence .held insufficient to 
show gift generally. 

Ky.—Calloway *v. Hite's Ex'r, 97 S. 
W.2d 420, 265 Ky. 649. 

Ill S.W.2d 324, affirmed 124 S.'^V. 
Tex.—Schelb v. Sparenberg, Civ.App., 
2d Z2% 133 Tea^ 17. 

(2) Indorsement of c^ck. is not 
evidence of gift thereof, where hold¬ 
er had to Indorse check in order to 
collect it—^In re Eich8r's Estate, 187 
it 466, 109 Pa.Super. 993. 


<3) In suit by administrator of de¬ 
ceased to recover amount of check 
given to her attorney, which attorney 
claimed was gift fact that attorney 
d6x>osited check in her attorney ac¬ 
count ^aspOf jpfO signi^cance, since 
accoimts, so desi|pnat6<i are. of such 
^mmon usage that they signify 
nothing.—(rosl'in v. Edinundti^;^ ISF' A. 
851,, 825 Pa. 184.' ' / 


pavings detposit ■. i, 

lawa.'—^Taylon- v.t Grimes. t3d3i N.W. 
- ' 898„r^S^ lOtwa 821. * 

N.J.-f—l^nton cjSav. Fund ^ v, 

,Bysjies,\l 6 i) A. « 31 , N.JyEg. 6 ii 7 
r< —^Ftesti JJffait Eank y. Rutherfopd 
FT, Trust A,. 142, 109.N.fj:<Eq. 

Wu:368*»-'fT i,) ; , 

Or.—rEfeSshsr ,v»/J^?teirsktj84j0P.2^oW, 



Deposit in name of self and another 

(1) That one deposits funds in 
name of himself and another does not 
show either gift or joint ownership. 
—Ob'raddyich v. Walker Bros., Bank¬ 
ers, 16 P.2d 212, 80 Utah 587. 

(2) Banking Law 5 249 subd 3, pro- 
. vidlng that the making of deposit in 
ba,ii]^ in name of depositor and anoth¬ 
er person shall be conclusive evidence 
of intention. of both depositors to' 
vest title to such deposit in survivor, 
must be read with implied proviso 
that deposit is made by, or with 
knowledge and consent of, true ovm- 
er; and in the case of a deposit by 
alleged donee without knowledge or 
cozi^ent' of alleged donor, and owner 
of money deposited, the statute does 
notra.pply,^McDonald v. Sargent, 201 
N.Y.S. 129, 121 'Misc. .487. 

Opening aoootmt .im trust for anoth- 

■ or ’. 

Mere jfaet that one opens bank ac¬ 
count in Us own name.in trust for. 
>*anotber does nqt of itself show that 
Is/m^ing a gift to s^ch other. 
Me.-^pringvale Nat Bank v. Ward, 

- 119 A*. 5291, 122 Me. ,227. 

N.J.—re gyle's Estate, 164 A. 744, 

9 N.J.Misc. 168. 

GHilt '‘ill event of death’f.as not-one: 

inter vlyos ! 

■ ’-■tevMenee was Held t'd sUs^h sAi- 
; instructed serv- 
"l£nt ’ deliver ^ '^ni^'lbixe ‘cohtairftngt 
‘4anl[?^o^ *in ^^ent not /*dpSn,"J 
hia death and that thei'e liras' ^ Wes-' 
4nifei^i Sf tiant ’depel&it^Dfe^nei^ 
V. Second Nkt Bank; 13r^Al’^7^27*,'^06- 
^^onfa; , 


Rotation of pass book by alleged 
donor 

Evidence- held insufficient to show 
gift of a bank account, in name of 
testator and another, where evidence 
warranted finding that testator kept 
possession of pass book and part of 
time kept it under lock and key, and 
also showed that testator made fre¬ 
quent deposits.—^New Hampshire Sav. 
Bank v. McMullen, 185 A. 158, 88 N. 
H. 123,. 

Bight to withdraw money from 
bank is not evidence of gift thereof. 
—In re Wilkins' WUl, 226 N.Y.S. 415, 
131 Misc. 188. 

4B. Ark.—^Yancy v. Newton, 186 S. 

W.2d 1021, 199 Ark. 1070. 

Fla.—^Hodges v. Atlantic Nat Bank 
of Jacksonville, 184 So. 875, 184 
Fla. 702. 

Ill.—^In re Franklin's Estate, 26 N.E. 

2d 664, 304 lllApp. 588. 

La.—Succession of Quinn, 184 So. 
781, 183 La. 727. 

Mich.—^Kinsella v. Bates, 292 N.W. 

522, 293 Mich. 863. 

Minn.—Skogberg v. Hjelm, 1 N.W. 

2d 599, 311 Minn. 392. 

Miss.—Smith V. Taylor, 184 So. 423, 
183 Miss. 542. 

Mont—^Bstey v. Haughlan, 113 P.2d 
325, 112 Mont 86. 

Neb,—Ward v. Geary, 205 N.W, 1000, 
114 Neb. 60. 

N.J.—Hickey v. Kahl, 19 A.2d 33, 129 
N.J.Eq: 233—Jones v. Westcott 150 
A. 60, 8 N.J.Misc. 812. 

N.y.—Carroll v. Smith. 241 N.Y.S. 
64$, 229 App.Div. 286—In re Haub- 
er's Estate, 244 N.Y.S. 343, 136 
Misc. 798. 

Pa.—^In re Simmons' Estate, 185 A. 

871, 122 Pa Super. 206. 

R,I.—^Reynolds v. Stevens, 18 A. 2d 
637, 66 R.L 220—Miller v. Miller, 
195 A. 406, 59 R.L 316. 

Va—^Bransom v. Rransem, 144 S.B. 

813, 151 Va.60S. 

]|IIlsez*s hoard 

Evidence was held insufficient to 
establish gift by eighty-year-old 
bachelor to' friend's. wife of money 
found under alleged donor's house 
and in pages of old magazine, in view 
of his physioal and mental weakness, 
where prbof wsui confiicting.—Collins 
v. Bfiixter, 164 So. 61, 281 Ala 247. 
BCoxi^ left with defendant for aafe^ 
’ ImWng 

Evidemce was held insufficiently 
dtr^'g amd satisfactory to establish 
'fact that mbney was a gift rather 
'than‘ that it was merely left for 
iBdfe-keeping.—^Ryder v. Harris, 60 P. 
2d'79. 187 Wash. 79. 

■KranidtW ahexyiy for oonyeniepoa 
‘ Evidence was held to establish fa.ct 
that one about to enter hospi^l 
iraJnsferred'' monby^ into joint ^ and 
sufS^ivorsh'ip acictNiht ^ onl^' hs’' nttift^r 
of convenience'to facilitat5^ 
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a business;^® chattels,^® such as automobiles,®^ or tate;®^ a life estate;®® a life insurance policy;®® 
jewelry and precious stones ;®2 the contents of a rents ;®'^ securities,®® as in the case of bonds,®® 
safe deposit box;®® an interest in decedent’s es- 


of hospital expenses.—-Held v. Myers, 
192 N.H. 540, 48 Ohio App. 131. 
Sailor’s rMslpt of interest 

As respects evidence of gift, re¬ 
ceipt of Interest on twenty thousand 
dollars by donor duringr her lifetime 
was not inconsistent with claim that 
Srlft was of absolute character, but 
under the facts showing: the age of 
donor and the fiduciary relationship 
toward her of donee, and the exer¬ 
cise of undue influence by the latter, 
the alleged gift was held invalid.— 
In re Winans^ Estate, 132 A. 919, 4 
N.J^isc. 807. 

49. N.Y.—^In re Bobkin's Estate, 260 
N.T.S: 909, 146 Misc. 703. 

60. N.J.—Kirkpatrick v. Kirkpatrick, 

151 A. 48, 106 N.J.Eq. 391. 

Stored fuzlpitiirs 

OkL—Eulford V. Pulford, 294 P. 183, 
14*7 OkL 47. 

51. Minn.—^In re Roberts* Estate, 
277 N.W. *649, 202 Minn. 217. 
K.Y.—rln re Arthur’s Estate, 265 N. 
Y.S. 668, 148 Mine. 269—In re Ma¬ 
lone’s Estate, 218 N.Y.S. 882, 128 
' Misc. 288. 

PaMT—In re Brown’s Estate, 22 A.2d 
821, 343 Pa. 230. 

52; ' KX-^Neuman v. Pantl, 182 A- 
858, 119 N.J.Eq. 351. 

re Kelly’s^’Estate, 33 N-mM 
‘"iff2i? 28lr N.Y. 139, modifying 20 N. 

Y.S.2d 689, '259 Appl-Dlv; 1*024. 
.3Mfc-i4lnl«re Mckk^b’s Estaste,' 17T A. 

MWLTilPalSuper. 83. " 

Peaxl ' 

N.Y.—^In re Seaman’s Estate, 199 N. 

Y.^. 794, 120 Mli3d 531. 

XTiLciit diaanonds 

N.Y.—In re Brodezky's Estate, 224 
N.Y.S. 282, 180 Misa 297. 


53 j> Mass;—Simpkins v. Old • Oolony 
Trust Co., 151 N.E..87, 264 Mass. 


676. 

Ml^p.,—^In re Roberts’ Estate, 277 N.’ 

Minp. 217. , .. 

9ei£ire]^ of^ iBoy liumflioleivt to show’ 

/ evidence supported^ iap-j 

.feresScddhatraUegeidf^ donor did delivrj 
6^ fSeule) deposit box .to al-* 
legednTdoxxdt; butoit ;appeared ithat* 

alleged donor was undressing pre¬ 


paratory t^uD^er^roUier operation, fund, 
.^J|;iere w,asjnQ.'other evidence in^ca-; 
..tlve,, of donative intent, court held 
ppoof insnffl^^t .t;o show comple1;ed 
gift inter, fflvoa. Kjont^pts of safe 
deposit box.-^aa:Te|jb. ^v.'. Hunt, Tex. 
Coni,App., 283 ‘S.'w. . 489, revershig 

-STife ih/w. 

■,, '(^) .Qy^'dwee that dipn^^^.'^Ii^n tp. 
food, sav, 'kojr,j$o,.8aj(e..,4e^oj}it 

Jt>ox in another cUy, to donee, jiltati^^ 


that donor wanted donee to ’’have i 
everything in his vault” and that do- j 
nor would go with donee to vault so 
that donee could get into vault, that 
donor subsequently stated that he 
had delivered key to donee and .that 
everything in box was donee's ”to 
do with as she pleased, whenever she 
pleased,” and that donor intended to 
marry donee, was insufficient to es¬ 
tablish a present ’’absolute gift.”—^In 
re l>elapenha’s Estate, 28 N.Y.S.2d 
976, 176 Misc. 732.' 

Ihspriptton. on envelops 

(1) Evidence that cash sum was 
found in sealed envelope in safe de¬ 
posit box rented jointly by deceased 
and petitioner, each of whom had re-' 
celved a key to- box, and that en¬ 
velope had written on it by deceased 
the date and the further words “for 
C. W. Bronson (petitioner),” was in¬ 
sufficient to sustain petitioner's claim 
of ’’gift” of cash sum.—^In re Bash- 
ford’s Estate, 34 N.Y.S.2d 678, 178 
Misc. 648, 

(2) Where decedent owned person¬ 
al property found In safe deposit box, 
which was kept in large envelope In¬ 
dorsed .’’property. of decedent and 
claimant” in handwritings of dece¬ 
dent, and joaoney was contained in 
an, envelope indorsed ’’emergency 
property -of depedent,. and/or claim-, 
ant,” and other envelopes contained 
like Indorsements, and decedent main¬ 
tained complete control over prop¬ 
erty and no delivery to claimant was 
shown, evidence was insufficient to 
establish a valid ”^ft” of property 
by decedent to claimant.—Napi 6 r v. 
Bigel, Mo., 164 S.W':2d 908. 

54i Iowa.—^Howard v. MacManus, 
281 N.W.- 788. . . . ' 

N.Y.—^In re Katz’s Estate* .215 N.YiS. 
775, 1^7 18,, affirmed 220 N.’ 

Y.S. ,874, 21^ App-Div. .788. 

m Utah.—Boland v. Nihlros, 298* B. I 
7, 77 Utah '206:'‘ - 

U.B.^Mat'opdliHn Life Yna^. o 6 ., 

V. Bnjglish, D,C.N.Y., 291 F.i^77. ' 

xmL^^ayelll V. Simon, 77 B.2d 486, 
"28 €aLAt)p.2d^«66.‘ ' 

■N.;!.—O'darfian Life'' Ine.' Cb. of 
AmeHcd y: Mareezko, lflf 8 A. 642,! 
'’•114 N.JiEq.* 969. : ? 

N.Y.—In re Murph'j^i Estate, N. 

^ ’1r.d»2^' 591, 2^0 ^Ai^p;DlV.' $p2, | 

57. Mass.—^Murphy V- Smith, 195 N. 

•&,. CaL—r®lpjer. 4 j8i5nfyi.'A' ^.2* 

672, 217 Cal S 6 S--:jI#e|Jroj 9 tlij. Pri^i- 

Ill.—re Meyer^s 


N.E.2d 495—^In re Wright’s Estate. 
25 N.E.2d 909, 304 IlLApp. 87! 

La.—^Fontenot v. Drewnlak, App., 181 
' So. 619. 

Mass.—Rock v. Rock, 33 N.B.2d 978, 
309 Mass. 44. 

Mo.—Mississippi Valley Trust Co. v. 
Weber Bros. Realty Co., App., 149 
S.W.2d 437. . 

Neb.—In re Sternecker’s Estate, 287 
N.W. 659, 136 Neb. 813—Johnson v. 
Omaha Loan & Building Ass’n, 257 
, N.W. 370, 128 Neb. 37. 

Pa.—^In re Stevenson’s Estate, 33 Pa. 
List. & Co. 18. 

Wash.—^Dingley .v, Robinson, 270 P. 
1018. 149 Wash. 301—Vining v. 
.Sutler, 244 P. 961, 138 Wash. 646. 
28 C.J. p 676 note 83 [b] (3), 

69. Ill.—Bichin v. Elchin, 244 IlL 
App. 89. 

Ind.—Graham v. Plotner, 151 N.E. 

73-5, 87 Ind.App. 462. 

Iowa.—^Bosserman v. Watson, 298 N. 

W. 804, 230 Iowa 627. 

Mass.—HArdlng v. Studley, 200 N.E. 

916, 294 Mass. 193. 

Mich.—Rice v. Terrill, 203 N.W. 861, 
231 Mich. 104. 

N.J.—Crowther v. Micucci, 192 A. 
489, 122 N.J.Eq. 81, affirmed 196 A. 
676, 123 N.J.Eq. 164—Wright v. 
Sanger, 137 A. 657, 101 N.J.Eq. 
203. 

N.Y.—^In re Wanper^s Estate, 263 N. 

Y.S. 542, 146 Misc. 722. 

OkL—dands..v. DUdine, 54 B.2d 171, 

. 175, Okl. 520. 

•^enn.—podson v. Matthews, 117 S. 
W.2d 969, 22 T®pn-App. 49—Lenow 
V. Bank of Commerce & Trust Co., 
'4 TertnlAi^. 

28 C.J. p 0761 note 38 Cb] (6). 

■ .1 1'j ' II . ‘'ll 

4ygignTiieiit vdthout deOtivery 

Evidence of assignngLenljp pf Liberty 
bonds by deceased, but without de¬ 
livery 'of tHb'hondfe, Was lield' insflffl- 
cient to esULblfSh ^gift filter vivos:-^ 
Arlett V. Oi^ge Counts?* Bank,' 242 P. 
1018, 120’B^n: 286. , - h y ' ^ 

'seglstefiBd' bonds*’’ ' ‘ 

N.y:— ttfVe Cacciatore’s E^state, 20'N. 

Yja2fd‘ 6'?^'269 App.BiV. l'033.‘ / 

dialniafp,t t^flng own .naone' on. eff- 
veloi^" wntalnl*^ bonds.' 

In suit by administrators of de¬ 
ceased’s estate to •^^gebbiPeV^i^ofids 
'f6und’i%i isepairate envelop^ 
ceased’s safety ^deposit "bbx/^'Wlth 
name df defiefidant^'^ officer ^f bdek* 

oii f testinAmi? ^ of ‘ iffedWnd- 

ant’s ^witness ’thit flidBenfiatfS'-l>ut 
■tjonds id’^Y^bpe^, WWte liaiB fianfi!? on 
envelope, and 'stated to wltnesdOfhat 

instrMctent W la-iere 

Who'AWjtf» 
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corporate stock,mortgages,or notes 
slaves;®^ or to show the remission of a debt by 
way of a gift to the debtor.®^ 

Circumstantial evidence, A gift need not be posi¬ 
tively proved; it may be inferred from circum¬ 


stances.®® 

Gift of whole estate. ,If a gift comprises nearly 
the whole of the donor’s personal estate, the court 
will require the most clear and satisfactory proof 
of the gift as well as of its delivery,®® and where 


statement to witness.—Hays' Adm'rs 
V. Patrick, 99 S.W.2d 806, 266 Ky. 
71S. 

Testimony of claimant alone held 
insufficient to show grift of eigrhty 
thousand dollars worth of bonds.— 
Succession of McBumey, 111 So, 86, 
162 La. 768. 

ea U.S.—^Mahan v. Plank, C.C.A.I11., 
289 P. 722. 

Ala.—Hudgrens v. Tillman,* 161 So. 
863, 227'Ala. 672. 

Cal.—^Bishop's School Upon Scripps 
Foundation v. Wells, 65 P.2d 106, 
19 CaLApp.2d 141. . 

III. —^In xe Prelb's Estate, '84 N.E.^d 
126, 310 IlLApp. 389—In re Frank¬ 
lin's Estate, 26 N’.E.2d 664, 304 IIL 
App. 583. 

Mich.—Detroit Trust Co. v. Strugrir^^s, 
286 N.W. 844, 289 Mich. 695—Weiss 

V, 


affirm ownership thereof during as¬ 
signor's lifetime, and that certifi¬ 
cate and assignment were lodged by 
assigrnor in family safe under her 
control and abstracted therefrom by 
defendant without authority, and tes¬ 
tatrix made affidavit indicating intent 
to retain title thereto.—Peppier v. 
Roffe, 194 A 548, 122 N.J.Ed. 510. 
mdorsMiieiLt without delivery 

Indorsement on stock certificate 
that owner sold, assigned, and trans¬ 
ferred stock represented by certificate 
was held insufficient to establish gift 
thereof, where owner kept certificate 
in deposit box until death, and drew 
dividends thereon before and after In¬ 
dorsement.—Kratll V. Starke County 
Trust & Savings Bank, 183 N.E. 696, 
95 Ind.App. 402. ■ 


Wxltlv that gift was to become ef- 

V. union induotrlal Trust & sl7.\ ^ “fn 

Inffs Bank,; 242 N.W. 864, 2S9 Mich, to certlfloates Indorwd In 

131. 


Minn.—Owens v. Owens, 292 N.W. 89, 
207 Minn. 489. 

Mlbs,—Lindeman's Estate v. Herbert, 
193 So. t90, 1^8 Miss. 842. ^ ’ 

3iIo.^—Trautz V. Lemp, 46 S.W.2d 186, 

■ 829 Mo. 580. 

IT.J.—Crowther v. Micueci^ 192 A 489,. 


blank and placed in joint safe de¬ 
posit box, showed that as to such cer¬ 
tificates there was no completed gift 
inter vivos, the gift being testamen¬ 
tary .in character.—^Brine v. Parker, 
171 N.B. 3-24, 271 Mass. 86. 

61. Kan.—Hotchkiss v. Ogle, 109 P. 
2d 134,- 163 Kan. 156. 


122 N.J.Ea. Si, affirmed 196 A 676, i n-.j.—^ peppier v. Roife, 194 A 648,122 
'"123 N.J.Ea.' lfi'4—^Hudson •mist Co. 510—Crowther v. Micuccl, 

V. Murphy, 178 A. 866, 18 N.J.Misc. 192 a 439, 122 NJ’.EQ. 81, affirmed 
* zn: ’ , ; 196 A- 676r J38 hr.J.BQ. 164. 

N.f.—In re Adoiph's Estate, -2 N.T. 28 C.jr. p 676 note S3 CbJ (7).. 

S.'2d 761, 264 A'pp.liiv. 570, 576— 


In re Rainbow's Estate, 298 N.T.S. 

' 79, =16'3 Miso:' 782; afflrriied 298^ N.‘ 
"Y.S, 89-, *251' ApplDlv: re 

Cronkrite's' Estate, 295 N^Y.S. 2il, 
'169'MiBC. 396. ‘ ' ' ' 

Okl.—^Frazier v. Oklahonbia' - & 

^ ■Electric Cb., 63 Pi2d 11, iTll Okl. I 
512. 1 

Pa.—Ih rd KSBrnffdann's Bfstate,^!^? A 
' 133 ; 28i"Pal’519.' ^ - t 

Tenn.—O'Brien v. Waggonlr, -96 S. 

. iWlM' 170»-'20"'^n/APP/^’M6i 
TeaL'—ifarmoh ^.*' 801 ^ 11 :^, ‘ ■ObntS.Aiip., 
39 S'.W.2d 687Vafflrmini, ^Ci^.^PP., 
>«-26= S-.W.2d 289. ' 

-y'dP^wan ’tl‘ «»Wan'W^'BzT¥;‘ 117^"S?E 
868, 136 Vai 4964 *- . < •:' f 3 ’ 

•^6 C.J- pis676ci*cte M [br-(6>,' -: T 

.Assigrnmaat wllfliout txansferidif eor- 

ishiit 

pegaEtoDf stebkt ubi^ifcHfedJtef^defbfidaSaft 
hy heiC^ihettl^, 

not . .transferred on corporatKm's 
It .in iber own death 


62. Ala.—Fuhrman v. Bums, 196 So. 

713,/289 Aik. 628. » 

Arki—Sartain v. Rackley, 69 S;W.2d 
499, 187 Ark. 1163. 

Ill.^Hopkins v. Hughks, 173 N.E. 100, 
340 AL 604. 

TT^y.—JlftBker V. Denker, 162 S.W.2d 
656,‘290 B;:y. 735. 

N.T.—In re James' Will, 265 N.Y.S. 
869i 146 MisC. 124—in re Davis’ Bk- 
tate, 220 N.Y.S. 204, 128 Misc.' 622, 

■ kfarane'd 92 -r n.Yj®. 797 , 222 App. 

TODi-ir.'846. - 

Pa.—^In re Kaufmann's Estate; 167 A 
^,433,, f 281 .. T€l Mea^kle'.^ 

iSstate, 194 A 7’66, ,l29 Pa.Super. 
93, 

«3i€jftl0^.i_A«ehl6y v. Rttfifher, 266 S.W." 
■'^366,1148^T^rf.‘*303g ’ 39 AL.B:. 1481. 
28 CJ.) 376 ^no^ W ri>3 W* ' 
Tt^diiiu^ ■ 'Jf J;'. ■/ ''/] ' 

Ind.—Graham vJ Pidtner, 161’ N,B. 
.Yt6$fc-8f JMvAppi 462*1',.; *j ■ .VV 

truiMfer o(6ixdte(^aa 

no|t gift, but for purjf^o^sie 

S^epe»nd^raie66 

er ev4den6€f.--i»yiaild'' v.' GislJ C ?' S.'W. 
2d -986, 177 ArA 860.’ ' '*2= 


63. Al€L—Hogan v. Bell, 4 Stew. '& 
P. 286. 

04. Cal.—^Burdick v. Wittich, 116 P. 

2d 90, 46 Cal.App.2d 456. 

Ind.—^Michael v. Holland, App.,* 40 N. 
E.2d 362. 

Iowa.—Chemise v. Thompson, 228 N. 

W. 66, 209 Iowa 809. 

Ky.—Ratliff v. Ratliff, 141 S.W.2d 
566, 283 Ky. 418—Downing v. Whit¬ 
low, 277 S.W. 262, 211 Ky. 294. 

La.—Succession of Rageur, 98 So, 
863, 155 La. 97. 

Mich.—Clemens v. Gibbs, 6 N.W. 2d 
780. 303 Mich. 417. 

Nebf—^Ralston v. .Maurgot, 293 N.W. 
124, 138 Neb. 368—Andersen v. Lul- 
kart 266 N.W. 18, 127 Neb. 256. 

"paid^ on mortgage note 
did not show gift of amount of mort¬ 
gage, where contemplated satisfac¬ 
tion was never executed.—rKAser v. 
Luettge, 218 N.W. .721, 196, Wia 462. 
Pallure to transfer collateral to bor- 
rower 

Evidence was held insu^cient to 
show that loan, evidenced by 'a note 
and secured by stock certificates 
which were found in safe deposit box 
of lender on her death, was intend¬ 
ed ^ to be. a gift inter vivos, where 
there was neither transfer nor deliv¬ 
ery of note and certificates to bor¬ 
rower,—Graham v. Wllspj?.,, 262 N.W. 
414, 272 Mich. 674. 

MbrtgFaga satlsfactloa 

Evidence sustained finding that 
satisfaction executed W mortgagee 
was not, Intended as a gift to. mcrtga> 
grors kut was' fexecuted^jto' assist 
mortgagors in, pimurlng Honic Own¬ 
ers Loan Corporatiien honds^ - which 
mortgagee^ conseiiLtOd^ i ton - accept in 
satisfaction of. aote’Sud/mortgage but 
which were npyey procured or ^ given 
in Atsekargie . 0^ —^Mpdin ” 


Brookfield, 28l E'.W.; ZZ, 66 S.D. 209. 
of ,^^iiymeat of interest 
Del^jl^s janr^qgl, payment of inter- 
qnjdeht^^n^g^ttived idea of gift of 
debt by creditor.—Clinton Cpij^nty 
Trust Co. V, Metzger's Ex’rs, 271 S. 

1008,^- 21:9 MaApp. 566. 

65. Fla—Stiglelts v.'SicDonaiai 186 
/ 1083,’ 536, . 165 Bla 386,.. citing 

Ck>xpiis Juxla V , 

21 ^ ^ ,, 7 ^ ‘ 

68. Ill.—^pc^ckselts V, l49i69Detw6is, 100 
,'.cN*Kiil97, 256. ni. 367.,r,;M.. r . 

J.*jp 678 note 664 h 
BV iffioime odT- Ttfidiie' 
ludtlft Of*-his Whole ^stkte^teay, in 
conjunction^ With' oOidf -circunifirtanoJ- 
60/ be sufficient tjo^ show the exdrolse 
Of undue iiidUdn^ Sif a*dbfnor,<ibvsl- 



GIFTS 


38 C.J.S, 


§ 67 

such proof is presented the gift may be sustained.^^ 
Under statutes, discussed supra § 33, invalidating 
gifts depriving a donor of the means of self-sup¬ 
port, the evidence in particular cases has been held 
sufficient®^ or insufficient®® to show that the gift 
did deprive the donor of the means of support 
within the condemnation of the statute. 

Evidentiary effect of testamentary provision. 
Proof that, before making an alleged gift inter vi¬ 
vos, the alleged donor made a will providing that 
the subject matter of such alleged gift should be 
bequeathed to the alleged donee does not militate 
against the conclusion that there was a gift inter 
vivos, as a will speaks only from date of death and 
donor may have changed his mind'after drawing 
and executing such a will.^o Recitals in a will as 
to whether an alleged donee should have a certain 
thing as a gfift are not alone determinative of the 
issue of a gift inter vivos,but testamentary pro¬ 
visions may be corroborative of the intent to make 
a gift.*^® 

Motive. The fact that the alleged donor had a 
motive for making a gift to the alleged donee may 


support and strengthen evidence of a gift, but mo¬ 
tive alone, however strong, will not establish a gift, 
nor does it, per se, amotuit to evidence of a gift.^® 

Proof to set aside gift. The degn^ee of proof re¬ 
quired to set aside a gift inter vivos has been said 
to be much less than that required to set aside a 
will,74 or, as otherwise expressed, the degree of 
proof necessary to invalidate a will is much greater 
than that required to set aside a gift inter vivos.^® 

b. Proof of Elements of Gift 

The requirement that one asserting a gift prove 
It by clear and convincing evidence applies to the proof 
of every essential element of a valid gift, such as de¬ 
livery, acceptance, and* the requisite Intent. An al¬ 
leged donee’s mere possession of the property Is not 
of Itself sufficient to establish the gift. 

To sustain a g^ft inter vivos, all the legal requi¬ 
sites must be clearly manifest from the evidence.^® 
Claimant must adduce the clear and' convincing 
proof discussed in the preceding subdivision of this 
section in support of every element essential to a 
valid gift,*^*^ and should by satisfactory evidence 
show freedom of the will,78 and, likewise, by 


idatlngr the grift—^Holtman v. I-all- 
man, 239 K.W. S20, 122 Neb. 183. 
Evidence of undue influence generally 
fSee infra subdivision d of this sec¬ 
tion. 

67. till, —Harris ▼. Harris, 222 Ill. 
App. 164. 

Reservation, of life estate 

That decedent by certain benefac¬ 
tions stripped himself during: his 
lifetime of his Entire estate was not 
so unnatural as to justify a sus¬ 
picion that he was a victim of undue 
influence, where he reserved a life 
estate in the most favorable portion 
of his property, and In disposing: of 
his possessions acted in certain an¬ 
ticipation of his early death.—Reil v. 
Weimpe,. 1^5 A. 738, 145 Md. 448. 
e& Lsl—K irby v. Kirby, 147 So. 70, 
176 ‘lia 1087—^Hearon v. Davis, 
App.‘, 8 So.2d 787. 

69. Lcu^^itofiihson v. Quedry, App., 
■li^l ^. ' 882—Cahow v. Hugrhes, 

‘tn 86, 471, affirming 169 So. 

.r-iVL. ' 

TO. liasa-:f]$^ding, v. Studley, 196 

^£Ear61ey*8 Estata 
AG^p;54^S.W.^ 429i « * 
Testamenftary jilA^bilroohstnied as 
imspflWI li tf tb gin ' 

CtrcuiAsti^d8bi '.SfSek' Instnimeiht, 
stating: that^ spbclfled 

amounts to tilJUOd josrssna Including 
one designated, as administrator, and 
any ^ JLellt. |to. qflWdirClnha: 

cabbed 

erty by wUlbapdiOVlignsigilie^H^bif^ 
Of feeling by him toward admiatis- 


trator and club as might be corrobor- | 
ative of, and consistent with, gifts; 
to them, were insufficient to show 
•‘gift*' to administrator personally 
and in trust for club.—O’Donnell v. 
HaJladay, Tex..Civ.App.,, 162 S.W.2d 
847, error refused. 

72. Md,—Kelley v. Kelley, 18 A2d 
629, 178 Md. 889. 

leaving entire estate to donee 
That grantor, at time of execution 
of deed conveying to his niece title to 
a building, also executed a will, leav¬ 
ing her his entire estate, was cor¬ 
roborative of Intention on his part 
that property described in deed was 
a •‘gift.”—^Kelley v. Kelley, supra. 

73. Va.—Grace v. Virginia Trust Ob., 
143 S.E. 878, 160 Va. 56. 

74b Ala.—^Hutcheson v. Bibb, 38 So. 
764, 142 Ala. 686. 

Fla.^Wa«hington Loan & Trust Co. 

V. Hutchinson, 144 So. 343, 107 
. Ela, 69. 

75. Ha.—Rich v. Hallman, 148 So. 
292, 106 Fla. 348. 

7ft N.J.—^Parker v. Colonial Build- 
Ing-Lioan Ass*n, 161 A. 363, 111 N, 
J.Bq, 49—Sanderson v. Howell, 182 
A. 168, 14 N.J.Misc. 6j.^ affirzne^ 187 
A. 184, 121 N-JJBJq. 66. , 

77. Cal.—-Xiord'v. Katz, 128 F.2d '907, 
54 Cal.App>2d 363rTrM^CSAtUe 
Trust y. Beay, 274 P. 491, 96 
Cal.App. 668i.’ . , . 

Md.—Pomeraj^tz v. Pomerantz, 19 A. 

, .2d 718, 179 .Md, 436—Schenker y. 
Moodhe, 200 A .727,1176 Md. 193.fj; 
Neb.—^In re Sterp^ijker's Estate, 287 

87 ^ 


N.W. 669, 136 Neb. 818—Hild v. 
HUd. 284 N.W. 730, 135 Neb. 896. 
N.J.—Hanstein v. Kelly, 24 A2d 386, 
181 N.J.Bq. 132—First Nat Bank 
V. Rutherford Trust Co., 167 A 
142, 109 N.J.Eq. 266. 

N.Y.—In re Kelly’s Estate, 83 N.B.2d 
62, 286 N.T. 189, modifying 20 N. 
T.S.2d 689, 259 App.Div. 1024— 
In re Plzer’s Estate, 32 N.T.S.2d 
821, 178 Misc. 7—^In re Zweig:’s Es¬ 
tate, 29 N.TJS.2d 167, 176 Misc. 
770. 

OkL—Sands v. Dildine, 54 P.2d 171, 
176 OkL 620—Weitz v. Moulden, 234 
P. 683, 109 OkL 119—Fouts v. 
Nance, 165 P. 610, 66 Okl. 266, L. 
RJL1916E 288. 

Or.—Carpenter, v. Carpenter, 66 .P.2d 
305, 163 Or. 684. 

Pa.—In. re McClain’s Estate, 4 Pay. 

KJ. 204—Klinger v. Hersker, 6 Sch. 

• Reg. 96. 

Tex.—^Harmon v. S<^unitz, Com.Aj;^p., 

. '89 S..W.2d 587, affirming,. Cjiv.App., 
26 ftW.2d 289—^Hunt v. Garrett 
Clv.App., 276 S.W. 96, modified on 
. other grounds Garrett .y. Hunt 
Com.App., 283 S.Wj 489; ' 

Delivery as, pxtma faeiei' evidence of 

..‘glftv . - 

Delivery of chose in actionjis Pri- 
ma facie evidence of a. gift thereofi— 
Security Mut.> Liife Ins., Co. v* Bnusq 
son, 170 So., 824, 176 ]^ai893t 


^1-It: 

Wvr tM- ■; , i.i 1-0 


a7i4eno!».hiBid.si^ oM wfi tO; 

^'-rfistasyiiqhazaoter. ^ ly: ;l 


8it4d Professors of Loyola College In 
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satisfactory evidence, show the requisite intent,^® 
and the parting by the owner with his control or 
right of dominion over the subject of the gift so 
as to make it irrevocable.^® 
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Delivery o/nd acceptance. There must be clear 
and convincing evidence of the donor’s delivery of 
the subject matter of the alleged gift®! and of the 


City of Baltimore, 171 A. 361, 166 
Md. 455. 

(2) Gift to woman with whom do¬ 
nor had engaged in meretricious re¬ 
lation.—^Weher v. Kline, 141 A. 721, 
293 Pa. 85. 

(3) Gift to hospital.—^Luiz v. Queen 
of Angels Hospital, 127 P.2d 966, 53 
Cal.App.2d -310. 

aridenoe held insnilloieiLt to show 
volnutary oharaoter 
Iowa.—^Roller v. Roller, 203 N.W. 41, 
201 Iowa 1077. 

Coeroion 

That donor and benellclajries made 
inquiries of lawyers whether a deed 
to one of beneficiaries would be ef¬ 
fectual did not show undue Infiuence 
in making of the deed, donor’s con¬ 
cern not indicating that he was un¬ 
der coercion.—^Reil v. Wempe, 125 A. 
738, 145 Md. 448. 

79. Idaho.—^In re Randall’s Estate, 
132 P.2d 763, rehearing denied’ 135 
P 2d 299. 

HL-^In re Wright’s Estate, 25 N.E. 

2d 909, 304 IlLApp. 87. 

Iowa—^Bosserman v. Watson, 298 N. 

W. 804, 230 Iowa 627. 

Ky.—^Brashear’s Adm’r v. Oder, 165 
S.W.2d 801, 291 Ky. 817. 

Md.—Gamer v. Gamer, 190 A. 243, 
171 Md. 603. 

Miss.—clones v. Jones, 139 So. 873, 
162 Miss. 501. 

Mo.—Steffen v. Stahl, App., 273 S.W. 
118. 

K.T.—In re Pizer*s Estate, 82 N.T.S. 

2d 821, 178 Mlsc. 7. 

Pa— *ln re Chappie’s Estate, 2 A.2d 
719, 882 Pa 168, 121 A.L.R. 422— 
In re Mearkle’s Estate, 194 ^ 756, 
129 PaSuper. 98—^Yonker v.' Ton^- 
ker, 14 PaDist. & Co. 81. 

Tenn.—Williams v. Thornton, 22 S. 

W.2d 1041, 166 TenrC. 2-29. 

Tex.—Wilson v. Hughes Bros. Mfg. 

Co., Civ.App., 99 S.W.2d 411. 

Utah.—Christensen v. Ogden State 
Bank, 286 P. 638, 75 Utah 478. 

28 C.J. p 679 note 61. 
avidsDOs held stiflloiesLt to show la¬ 
tent 

XT.S.—Speaker v. Keating, EjCLH.Yl, 
•36. F.Suppw 556, reversed on other 
grounds, C.C.A., 122 F.2d 706.^ 
Ark.-^ro8s v. Hoback, 58 S^W.2d 
202, 187 Ark. 20. 

-Cal.—JTean v. Jean, 277 P. 313, 207 
Cab 115—^Bishop’s School Upon 
Scrlppk Foundation v.. Wells, 66 
P.2d 105, 1« CaLApp.2d 141—Lynch 
) ,.y. P.24 .741, '12f CalApp. 

' V. . 1 , r*- 

^nn.—rHailLferdrConhectiiCut Tru^ 

,,Cow ,if|. Slat^ ,159 A. 578, 114 Cqim. 


Ga—^Underwood v. Underwood, 169 
<S.E. 726, 43 GaApp. 643. 

Iowa—Miller v. Williams, 192 N.W. 

798, 195 Iowa 1305. 

Kan.-^tevenson v. Hunter, 293 P. 
500. 131 Kan. 750. 

Ky.—N-olty v. Fultz, 125 S.W.2d 749, 
277 Ky. 49. 

Mass.—Robinson v, Pero, 172 N.B. 

599, 272 Masa 482. 

N.H.—^Blalsdell v. Young, 6 A. 2d 441, 
90 N.H. 185. 

Pa—^In re Diskin’s Estate, 161 A. 898, 
105 PaSuper. 519. 

R.L—Sullivan v. Cartwright, 167 A. 
132. 

Tenn.—Wilson v. Wilson, 267 S.W. 

364, 151 Tenn. 486. 

28 C.J. p 679 note 61 [a]. 

Bvidenoe held insnlWcieiit to show 
intent 

U.S.—Moore v. Tiller, C.C.A.Ga, 61 
F.2d 478—The Kitty C, D.C.Fla, 20 
F.Supp. 178- 

Ala—Collins V. Baxter, 164 So. 61, 
231 Ala 247.. 

Cal.—^Belser v. American* Trust Co., 
57 P.2d 135, 6 Cal.2d 204—^In re 
Miller's Estate, 60 P.2d 492, 16 
Cal.App.2d 141. 

La—^Pltzenrelter v. Feagin, 124 So. 
137, 169 La 35. 

Md.’—Wier v. Hurley, 168 A. 60, 162 
Md. 87. 

Neb,—In re Sides* Estate,. 228 N.W. 
619, 119 Neb. 314. 

N.J.—Selser v. Jester, 23 A.2d 602, 
131 N.J.Bq. 57—^First Nat. Bank v. 
Rutherford Trust Co., 157 A. 142, 
109 N.J.Bq. 266—^Page v. Affllerbach, 
140 A. 792, 102 N.J.Bq. 390, af¬ 
firmed 146 A. 916, 104 N.J.Bq. 489 
—^Besson V. Stevens, 120 A. 640, 94 
N.JjBq. 649. 

R.I.—Bagley Vi. Page, 189 A. 39, 57 R. I 
i L 186. 

Tex.—O'Donnell v. Halladay, Civ. 
App., 152 S.W.2d 847, error re¬ 
fused—^Harmpn v. Schmitz, Com. 
App., 39 S.W.2d 587, affirming, Civ. 
App., 26 S.W.2d 289. 

Wash.—Jones v. Seattle Title Trust 
Co., 289 P..36, 157 Wash. 607. 

Wis.—Madison Trust , Co. v, Skog- 
strom, 269 N.W. 249, 222 Wis. 685. 
waj-. p «79 nofe 91 [t>]. 
COzoiPnstaatial evidenos 
The ihtention to make a gift may 
be shown by circumstances.—Strick¬ 
land Wester, 112 S.W.2d 1047, 181 
Tex. 23, affirming Wpster v. Strick¬ 
land, Civ.App,, 87 S.W.2d 766. 
pontToxy intent 

. Tlmt dees^n^ had expressed an 
inteiiidon to provide his .nephews 
was insufficient to invalidate gifts 
i^t^he actually, did. papke to. othe^ 
— ^Reil V. W^emPA 136 A,./^38,» 146 
Ud. 449. 


OognoboTation of donee 
Va.—^Payne v. Tobacco Trading Cor¬ 
poration, 18 S.B.2d 281, 179 Va. 166. 
Delivexy ag proof of intent 
While mere proof of delivery may 
tend to show a donative intent, where 
the alleged donee lives with the al¬ 
leged donor proof of the delivery of 
unindorsed negotiable paper is of 
very little value to show intent.— 
Peters v. Woods, 261 IlLApp. 374. 
Biferenoe Arom statements and oon^ 
duet 

Donor’s intention to make gift need 
not be expressly stated, but may be 
inferred from statements and con¬ 
duct at and preceding delivery.—^Al¬ 
bright V. Davis, Mo.App., 64 S.W.2d 
121 . 

Intent to give in future 

Evidence showing intent to make 
gift at some future time is not suffi¬ 
cient to show present gift.—^Nugent 
V. Dlttel, 239 N.W. 559, 213 Iowa 
671. 

Joint hank aoconnt 

(1) Opening of joint bank account 
with each depositor agreeing that 
they are to own the account as joint 
tenants affords prima facie evidence 
of donative intent, but is not conclu¬ 
sive.—^Norcross v. 1016 Fifth Avenue 
Co., 195 A, 446, 123 N.J.Bq. 94— 
Trenton Sav, Fund Soc. v. Byrnes, 
160 A. 831, 110 N.J.Eq. 617. 

(2) The fact that a donor who 
opens a bank account jointly in the 
name of himself and another and de¬ 
posits his money therein makes no 
withdrawals from such account is ev¬ 
idence of his donative intent.— 
Hickey v. Kahl, 19 A.2d 33, 129 N.J. 
Eq. 288. 

aa HL—In re Wright’s Bstaite, 26 
N.B.2d 909, 304 IlLApp. 87. ' 

Ky.—^Brashear’s Adm’r v.' Oder, 166 
S.W.2d 801, 291 Ky. 817. 

Pa.—^In re Chappie’s Estate^ 2 A. 2d 
719,-3?2 Pa. 168, 121 A.L.R. 422— 
Glessner v. iSecurlty-Feoples Trust 
Co., 24, Erie Co. 33. 

28 C.J. p 679 note 64. 

pqolax^tlo^ without suxreiifler of 
domlidoiL 

Testimony. .that deceased said he 
had made a present of bank accounts 
to nephew, although important, did 
not necessarily indicate' gift inter 
vivos since one may "give” or make a 
‘^present” whether act is to take ef¬ 
fect in present! or in future, while 
gift inter vivos requires donor’s sur¬ 
render of all present and future do- 
iplnion oyer property glven.i—Rose v. 
Osborne, 180 A. SI'S, 138 Me. 497. 

81. IlL—^In re'?Wright'8 Estate, 25 


^ i-i 
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donee's acceptance thereof.®^ Delivery may be [ proved by direct or circumstantial evidence, 83 and 


Nr.E3.2d( 909, 804 IlLApp. 87—-In re 
Crawford’s Estate, 245 IlLApp. 227. 
Ky.—^Brashear’s Adm'r v. Oder, 1'65 
S.W.2d 801, 291 Ky. 817—Thomas 
V. Buck, 82 S.W.2d I’OTJS, 236 Ky. 
241. 

Md.—Schenker v. Moodhe, 200 A. 727, 
175 Md. 198, 

Minn.—Gagrne v. Hayes, 210 N.W. 

147, 168 Minn. 418. 

Miss.—Jones v. Jones, 139 So. 878, 
162 Miss. 501. 

liflCo.—Steffen v. Stahl, App., 278 S.W. 
118. 

IQ'.T.—In re Plzer*s Estate, 82 N.T.S. 
2d 821. 178 Misc. 7—In re Buonin- 
fante’s Estate, 212 N.YjS. 265, 126 
Mlsc. 907. 

Pa.—In re .Chappie’s Estate, 2 A.2d 
719,r 882 Pa. 168, 121 A.L.R. 42. 
Tenn.—Atchley v. Rlmmer, 265 S.W. 

866, 148 Tenn. 808, 80 A.L.B. 1481. 
Tex.—Wilson v. Hugrhes Bros. Mfg. 
Co.. Clv.App., 99 S.W.2d 411—Hunt 
,.v. Garrett, Clv.App., 276 S.W. 96, 
modified on other grrounds Garrett 
v. Hunt, Com.App„ 283 S.W. 489. 

28 C.J. p 679 note 62. 

Svidenoa held to show de¬ 

livery 

<1> Gift generally. 

Ark.—Gross v. Hoback, 68 S.W. 2d 
202, 187 Ark. 20. 

Conn.—HartfordConnectlcut Trust 

Co. V. Slater, 169 A. 578, 114 Conn. 
608.' 

Ga.H—Underwood v. Underwbod, 159 
. •S.£li726, 48 GaAppi 648. 

Ind.—Stewart v. Flynn; 200 N.E. 705, 
,Hl01.Jnd.App. 692.. 

IpW^^r-Ite^yes v. Lyon, 277 H-W. 7.49, 
224 669. 

P?u—Sh^ffman v. Stoner, 78 Pa.Su- 
per.,lg^. 

Tenn.—Wilson v, Wilson, 267 S.W, 
364, 151 Tenn. 486. 

Utah.—^Reed v. Enudson, 15 P.2d 347, 
80 Utah 428. 

,28 C.J. p 679 note 62 £a]. 

(2> Bankbook.—^Zn re Murphy’s Es¬ 
tate, 23vN.Y.S. 2d 691, 260 -App.Dlv. 
952. 

^ e'8) clwck. 

Mkih.— v. Brbwhe, "ll2 'l7iW. 

Pa .—'£b re Cam^beU'd Bstkt^ US'A. 
547, 274 Pa. «46. ’ 

to W* 

Plsker, S9»>. 879, 

- >‘»Si"Arta-<'2*S.i>' 

' V. ''SCbl^iE^ '68 S.w.2a 

• ••1282,^*87 

;Sclj0l41'-XIt>on ScrljiiDs 

-t Pltd log. 

-■’iff'MlU4Pb 

4!«£Mlbroe«8 « W<B^'<8tS7, 

64 -i^AW- :a o : 

lU.—'Warden’s Sletate v.' I’eUins, 201 

=SN;4afiga'=>i«2V'6»i?'®i.sa)]^?aw^ '5*®' 


Ind.—Avery v. Somsel, 192 N.E '907, 
99 Ind.App. 470—^First & Tri-State 
Nat. Bank & Trust Co. v. Caywood, 
176 N.B. 871, 95 Ind.App. 591. 

Minn .—In re Roberts' Estate, 277 N. 
W. 649, 202 Minn. 217—Quarfot v. 
•Security Nat. Bank & Trust Co., 
249 N.W. 668y 189 Minn. 451. 

N.J.—^Peppier v. Roffe, 194 A. 548, 
122 N.J.Ed. 610—^Pirst Nat. Bank 
V. Rutherford Trust Co., 167 A 142, 
.109 N.J.Eq. 265—^Reiley v. Fulper, 
116 A 661, 93 N.J.Eq. 112. 

N.Y.—^In re Murphy's Estate, 23 N. 
Y.S.2d 591, 260 App.Dlv. 952—In re 
Wlemann. 221 N.Y.S. 409, 220 App. 
Div. 276. 

Perry v. Erdelt, 231 N.W. 888, 
69 N.D. 741'. 

Pa,—In re Brown's Estate, 22 A2d 
821, 343 Pa. 230. 

S.C.—^Yarborough v. People's Nat. 

Bank, 160 S.E. 844. 162 S.C. 382. 
Tenn.—Chandler v. Roddy, 43 S.W. 2d 
397, 168 Tenn. 338—Dodson v. Mat¬ 
thews, 117 S.W.2d 969, 22 Tenn. 
App. 49. 

Wash.—^Vlning v. Butler, 244 P. 961, 
138 Wash. 646. 

28 C.J. p 679 note 62 [b]. 

Pzlma. fade evidence of delivery 
' Notation of transfer of stock on 
corporation's books by Issuance of 
new certificates makes prlma facie 
case of transfer and delivery neces¬ 
sary to gift.—Jean, v. Jean, ‘277 P. 
313, 207 Cal. 116. 

SUglit evidence as^ sidBoient 

(1) Where there is no suggestion 
of fraud or undue Infiuence, very 
slight evidence will suffice to estab¬ 
lish delivery of a gift inter vivos.— 
Cook V. Fraser, 299 N.W. 113, 298 
Mich, 874. 

(2) Delivery is presumed on slight 

evidence where intent of donor is 
proved under his, own hand.—^In re 
Pas tore's Estate, 279 N.Y.5S. 200, 165 
l^isc. 247. , • 

(8) Where intentltnS to make gift 
■is clearly c^tablilshed, less evidence 
■is required to show that delivery was 
made to donee.—In ‘ rer' Pyewell's Bs- 
'5 A2d 123, ^34 Pa: 164—In re 
Henlein's Estate, 46 PcuDlst & Co. 47, 
-24 Brie ;Co. 240. '* ' 

TTncczroboraffid liairibUnony of ^hcite- 
fiolazy 

Ip a sulj hir ^an executor to recover 
poBfi^essibn of, a' no.te pay^le to decer 
depi anff claimed by defendant aa a 
g^ft. rro^' Mm, testimony/of tib 
benefidi^ie's’ of th6 ' ^ft wa^/ 
clent to 'show deli^erjr ^ when uncor¬ 
roborated by other Ivf'dSncfe.^Atbn- 
^ -V.” Rffnftier';''^l256«*‘'S.W:^^836,'"l48 
Teton. 308,'30'^.L^R.'IMtlBl.’* ' 1 ' n; 

* .'.'.I .♦ .j 'uor ‘iiliJHri' ; f/ 

9A '■ Ky.—^Braahear's W* 

^'469"#.W.4a «01, 291 Ky'. 8397. 

28 C.J. p *79 note 68. 

m 


Evidence held sufficient to show ac¬ 
ceptance 

(1) Generally. 

Conn.—^Hartford-Connecticut Trust 

Co. V. Slater, 169 A 578, 114 Conn. 
603. 

G^—Underwood v. Underwood, 159 S. 

E. 726, 43 Ga.App. 648. 

Ky.—York's Ancillary Adm'r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
583. 

Mo.—^Bunker v. Fidelity Nat Bank 
& Trust Co., 73 S.W.2d 242, 385 Mo. 
805. 

28 C.J. p 679 note 63 [b]. 

(2) Where donee testified as to her 
acceptance of a gift' of a check be¬ 
fore the donor died, but where If her 
testimony were disregarded as inad¬ 
missible the other evidence would not 
show that she had any knowledge of 
the gift until after the death of the 
donor, the court, as against the con¬ 
tention that the gift'was invalid for 
want of acceptance, held that aside 
flrom the testimony of the donee. it 
could be presumed that she accepted 
the check which the donor had de¬ 
posited to her account in a bank.^— 
Bangs V. Browne, 112 N.W. 1107, 149 
Mich. 478. 

Svidence held InsufficiaiLt to slxow ao- 
oeptanoe 

Ky.—Cincinnati Finance Co. v. Atkin¬ 
son's Adm'r, 81 S.W.2d 890, 235 
Ky. 682. 

Utah.—^Nelson v. Howells, 286 P, 631, 
76 Utah *461. 

Benanelatloii as proof of ncaiacccpt- 
aace 

Athougb acceptance of beneficial 
gift is presumed, donee may, by re¬ 
nouncing gift, thereby prove i nopa©- 
ceptance.—Gettstein v. Hedges, .228 
N.W. 98, 210. Iowa 372, 67 AL.R. 
1218. ; 

83. PkL—^jbigletts v. McDonald,’ 186 
iSo. 233,, 186 Fla. 385.. 

Possession and dedaratioms 

Direct evidence of dellverty of sub¬ 
ject of alleged gift, such as life in¬ 
surance policy, is unnecessary, .deliv¬ 
ery beinigi inferaWe from proof of 
possession by donee, together ^wlth 
donor's declarations inddSatingi delfv- 
ery.^'l^PQda^ :y. 

Ins. Co., 66 P.2d 363. 8 Cal.2djW^ 
JBelatkjiiLsldp’e^ j^arttesi« u < i’ 

'• <1> As respects 
which'tlenbased' stated ^Weret given to 
^leksd ddnee werS' in fact'delivered, 
circumstance of close felatlefishlp of 
parties; of ifself^^ ^aBCordedfiio evi- 
idenoe 6f-delivery’l)^ Way'rof gjifft.— 
Reynolds v..-Keiineyit *179 
ALjR. 7514 

^iks tjbat 

the same strict degree of prob*# is 
iuye’^reQiii^ 'ddA^r^f iff 

between 

members of a family as beMi^en 
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an actual delivery may be proved from the facts and 
circumstances, and need not be proved by witnesses 
who saw it rtiade;®^ but the circumstances proved 
must clearly and satisfactorily show a delivery, 
and it has been held that proof merely of intention 
affords insufficient circumstantial evidence of de¬ 
livery.^® Where claimant relies on a symbolic rath¬ 
er than an actual delivery, the gift must be clearly 
proved.®*^ 

Possession as proof. The mere possession of the 
property by the donee is not sufficient evidence of a 
gift, for this may be consistent with a mere cus¬ 
tody or agency,®® nor does :the fact that the subject 
matter of the alleged gift was in the possession of 
the donor necessarily preclude a finding that the ev¬ 
idence was sufficient to show a gift th^ereof.®® The 
mere possession by one claiming property as a gift, 
after the death of the owner, is insufficient to. prove 
a valid gift,®® and the fact that such a claimant had 
possession of the property before the death of the 
alleged donor does not show that it was delivered 
to him with intent to pass title or of itself establish 
a gift,®^ Thus the mere fact that a person claim- 1 


ing property as a gift after the death of the alleged 
donor has the property in his possession has little, 
if any, weight on the question of a gift, where 
claimant has had access to the property and effects 
of the alleged donor during his last sickness, or 
after his death,®® or where his possession can rea¬ 
sonably be accounted for in any way other than that 
of a gift;®® but, where the donee’s possession oc¬ 
curs in conjunction with other persuasive circum¬ 
stances, the combination of possession and other 
circumstances may be sufficient to show a gift,®^ 
and it has been held that, where a person claims 
property as a gift from a decedent who was liv¬ 
ing with claimant at the time of his death, the fact 
that the property was in claimant’s possession at 
the time of the death of the alleged donor is a 
circumstance entitled to . some consideration as 
showing that there was no occasion for a visible 
transfer of the possession to complete the gift.®® 

■Mental competency of donor. The sufficiency of 
the evidence to show the mental competency of the 
donor must be determined in th6 light of surround¬ 
ing circumstances and conditions,®® which may mil- 


atrangrers.—^Aycock v. bottoms, 1441 both.—^Ratsch v. Renirel» 2S A.2d 680, 
S.W.2d 48, 201 Ark. 104. 180 Md. 196.: 


(3) Relationship of parties as af¬ 
fecting weight and sufficiency of evi¬ 
dence generalljr see infra subdivision 
c of this section. 

ei. N.ir. —^Brinckerholt. v. I^wrence, 
2 Sandf.Ch. 400. 

28 C.J. p 679 note 65. ' ^ 

85. Me.—Gray v. Gray, 87 A. 6^^ 

. Ill Me. 21. ■ 

avldemoa- held insuffioieiit to show 
ohaago of dpnilaioa 
Evidence that donor mindful of im¬ 
pending death told d,onee -^ho^had 
cared' for donor t^it ^onee'woulfi 
a receipt for pnJ^c^ase . of^, Ipt 
among his,'papers, that donpr'j^rect-' 
ed donee to pldces where^ ^^hp^^ 'Iiad 
secretdd his papers, bankbool^, aiid 
other valuables, and‘'2&l)Tfid'*’®>^e"4*^o 
take’ keys frcnn donor's trodselfsi, And 
that donee failed to ^ikiK^h keys 
bemuse of wArnhig 6f •d&hdr's' c^- 
ta^otis ^s'^itifStlffiCl^nt tb 

shbw ia 'valid' '“gilt^lntki: idvbs,^ Ibfe-; 
cause there wka no deiiVe^ ‘di* 
ohange of>>don]inioatlftFomr^^ 
dotkee.-rr]Sobsnker< 'v./iMoodhe^f 200 ! A. 
m,’175i-Md; m.* . / - 

So. 238, 135' na. -886.' " 

Ind.—:Averyit3b i^omseV 16r2.lN*llliP0V 
99^indiAip:: |ff!0t M >' r? j 

N.]E.2d 483. .oS 

—.vii 

, Wh<»re7 ithei^ei ^:ms$i^sm9nm9>r 

8^ fif jk IKS pHiay/ 

efryinaagr of.gt4d 

88aj.s:^^ 


88. Ill.—Peters v. Woods, 251 Ill. 
App. 374. 

Ky.—^York's Ancillary Adm'r v. 
BrAmley, tBbC sJW.2a' 28, 33, 286 
Ky. ^38, citthe Cozpiiii Taxi.— Nol- 
'■'ty V. Fiil’t^ 'l26 S.W.2a 749, 2'77 
Ky, 49—^Hays’ Adm'rs v. Patrick, 
9^'^^,W.3d 806,'809, 266 Ky. 713, 
quoting CorpiiS Juris—Combs v. 
Roark’s .A^'r, 299 S.W. 576, 579, 
221 "Kyi '679, quoting Corpus Juris. 
N.Y.—In re Kdlly^s Estate, 83 N'.B?.2d^ 
62, 285 N.Y. 169, modifying 20 N.Y, 
S.2d 689, 259 App.Div. 1024. 

Pa.—^In^re 'Brown's Elstate, 22 A.2d’ 
821. B43 Pa: 230.^ 

Tex.-^^’I>OnneU v. ' Halladay; Civ. 

. App.t' 162' S.Wad 847, ‘861, error 
•refused,' quoting Oolmui Jtuds: 

28 <XJ: p 679 note 67. 

f' ,.‘4 .* ' 

81% , PsKrT-dhermaQ w. Stoxker,> 78 Pa 
i'Super. 482* j'• 'i. » 


.BbC '%.‘*^S^ebpte'‘v. PolkemUs, N. 

’ •"ii;2d*966; 36f Hi. l^So^febthwerf 
'^Wyl^,- ISS’ K.te:‘ 419, 30? tit. 22$; 
reversing 221 IlLAip:'''668—m ‘fe 
’ ^.IMd 80.4r 

Ill.App. 87. inr-r 

ig’.Y.-rTifti .resWUsoa's idsbi. N. 

Y^a.^i65A)f^4<><.¥^c*»>l0viiaffirnjied 

rrf^2P f^ftpa»e44j59*N*^. 

i i» iWlAi J 'I “' ' i{ ’ ofj' 


iPhsssataoiiofap dmfe tineeptiign 


:, iSHtMeacb'wOHi^^^id> 'show^4iii.tr 

-mreeioeft »l^asi9rtuUx0i^ 


cient to show that decedent made 
valid gift thereof or created a trust 
therein.—In re Blochle's Will, 2 N.Y. 
S.2d 116, 259 App.Dlv. 904. 

91. ni.—Rothwell V. Taylor,' 136 N. 

E. 419, 303 Ill. 226, reversing 221 
Ill.App. 658. ‘ 

92. Fla—Stigletts v. McDonald, 186 
So. 233, 236, 135 Fla 385, citing 

Corpus Jtizis. 

Pa—Klinger v. Hersker, 5 Soh.Reg. 
96. 

Tena—^Atchley, v. Rimmer, 265 S.W. 

. 366, 148. Tena 803, 80 A.I/.R. 1481 

—Scholze V. Scholze, 2- TenaApp. 
.:60.' . 

.28 C.J. p 679 note 68. . 1 > . > 

90. Tenn.—^Atclilpyv., Jammer.' 26o 
' S.W. 366, 14'8 Telia 303, 30 a:L.R. 
1481. 

94. cial.—-Woodaz^ v. Metropolitan 
Ldfe 1^8. Co., 65 P.2d 353, 8 Cal. 
App., 3|61. M 

N.y.— ttJjji m WAndelFs Estate, 201 N. 

. ' Y.S. 845, 121 Miac. 569. 

Pa—^nre,,,3^1ef£*s .Estate, 16 ,A.2d 

' 

"9^UL-77L<>wry V* L»Owry, 247 N.Wi 323, 
211 Wis. 385, rehearing denied and 
modified en< other grounds 248 N. 

; W. 472 ; 2ll Wls. 386. 

,.r., Coo^' ’iJ ajB. 

' 96 . IIL—S^hoyi< y. SpiiieU.' (S ir.!E3. 

•'>S2*;E198'1I1(.’‘149. . 

i {Iowa.—^Richmond ’7PieaiUii.tVllle 

Iowa 704. ■ 8'- 

:S«.»--Re4<4;v. Cajnr«llj--'8aB3a[o.ApiJ. 192J 
l2»Cj;ipM87« -3“ 
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itate in favor or against®^ a finding of donative 
capaci^. All circumstances should be considered, 
and the evidence on the whole may be held suflficient 
to show donative capacity despite sundry disabilities 
of mind and body,or the folly of the gift.^ 

a Eelationsliip of Parties 

The degree of proof requisite to show a gift Inter 
vivos may be afTected' by the relationship of the par¬ 


ties In either of two ways: First, where the relation¬ 
ship is such as to make a gift natural, as in the case 
of one to a near blood relative, less iproof-may be nec¬ 
essary to establish the gift. Second, where the rela¬ 
tionship of the parties Is confidential in character, so 
as to cast suspicion on a gift from the servient to the 
dominant person, greater proof may be required than 
if no such relationship existed. 

The relationship of the parties is an important 
factor in weighing the evidence to determine wheth¬ 
er there was a gift inter vivos.^ Where the rela- 


Svldence smfllcleot to sliow oom- 
peteucy 

Ala.—^Hollln^rswortli v. Rutledge, 183 
So. 656, 236 Ala. 437. 

Colo.—^Burton v. Burton, 69 P.2d 807, 
100 Colo. 567. 

Ma.—Held v. Florida Conference 
Ass’n of Seventh Day Adventists, 
198 So. 828, 141 Fla. 646. 

Iowa.—^Mastain v. Butschy, 276 N.W. 
79, 224 Iowa 68. 

Ky.—Smith V. Gllligan’s Adm*r, 124 
S.W.2d 798, 276 Ky. 633. 

N.J.—Connors v. Murphy, 134 A. 681, 
100 N.J.E>a. 280. 53 A.L..R. 1115. 
N.M.—^Humphrey v. Norwood, 240 N. 

M. 282, 213 Iowa 912. 

Pa.—Naulty v. Stlteler, 19 A. 2d 141, 
841 Pa. 234. 

Utah.—Christensen v. Ogden State 
Bank, 286 P. 638, 75 Utah 478. 
Wash.—Thomas v. Marlng, 258 P. 465, 
144 Wash. 657. 

28 C.J. p 678 note *59 [a], 

aavidenoe held insuffloieiLt to show 
oompeteiiLoy ^ 

Mo.—Hills V. Iiawrence, App., 300 S. 
W,'io 04 . 

28 C.X p 678 note 69 Eh]. 

Proof inoompetenoy 

(1) Evidence held sufficient to 
show donor’s mental incompetency. 
Conn.—McCarthy v. Fant, 158 A. 

88*6. 114 Conn. 317. 

Ga.—^Powell v. Sumner, 3 S.E.2d 902, 
188 Ga. 341. 

Mich.—Grand Rapids Trust Co, v. 
Bellows, 195 N.W. 66. 224 Mich. 
504. 

Mo.—Williams v. Peterson, App., 271 
•S.W. 1016. 

N.Y.—In re Fitzpatrick, 279 N.T.S. 
•290, 244 App.Dlv. 842—^In re Co- 
hen*s Estate, 30 N.T.S.2d 409, 177 
Misc. 804. 

Wadh.—Ti^dwell v. Treadwell, 88 
P.2d 375, 180 Wash. 68—In re Daw¬ 
son’s Estate, 220 P. 764, 127 Wash. 
205.^ ■ ' ' 

28 <£8r. p' m note 69 C«}. 

(2) Evidence held insufficient to 
show ^on^i^ mental, incompetency. 
Ill.—^Northern Trust Co. V. Swartz, 

,1-41 El., 586. 

Da.—Succession of < Mlthoff, 122 So. 

88j6, 168 624. i 

Mi^h.^Bcker v. EcI;«^,.iL86,NW. 690, 
21^ Mich. 586. I , . 

Pa.—In re Null’s, Estate. 153 A. 187, 
802 Pa. 64—^Thorndell v^ iMunat 167. 


A. 848. 298 Pa 1—Mahaley v. 

Stone, 37 PaDist. &Co. 663—^Mont¬ 
gomery Trust Co. V. Griscom, 27 
Del.Co. 437. 

28 C.J. p 678 note 59 Ed] (2). 
Stelativ'e weight of tegtimoBy 

Testimony as to mental incapacity 
of intestate to make gift, given by 
witnesses who knew him many years, 
is entitled to greater weight than 
that of defendant’s relatives and 
friends who saw deceased just before 
death.—^Huls v. Iiawrence, Mo.App., 
300 S.W. 1004. 

97. Aotive practice of profeasioiL 
Physician in active practice at 
time of gifts shown to have been 
mentally competent.—Jeude v. Biben, 
89 S.W.2d 960, 338 Mo. 373. 

Donor’s knowledge of property and 
natural objects of bounty 
Where the evidence shows that do¬ 
nor knew both the nature and extent 
of her property and the natural ob¬ 
jects of her bounty. It may be held 
sufficient to prove testamentary ca¬ 
pacity, and, therefore, capacity to 
make a gift inter vivos, despite proof 
of donor's gradual mental and physi¬ 
cal deterioration.—^McDonald v. Sai> 
gent, 201 N.T.S. 129, 121 Misc. 437. 
Ha ndling of own affairs 

Plaintilf's testimony In action to 
recover corporation stock, given to 
defendant by plaintiff,, that, plaintiff 
had not felt well mentally -for some 
time before making gift and could 
not remember tremsactlon, was in¬ 
sufficient. to support court’s finding 
of her mental incompetency, invali¬ 
dating gift, where it was admitted 
thkt she handled her own affairs un¬ 
til time of trial, she was offered as 
competent^ witness, and her testimo¬ 
ny did not indicate mental incapacity. 
—Johnson v. Andreassen, 278 N.W. 
8^7, 227 Wls. 415. 

96l A8re and lack of'moans of sup¬ 
port 

In an action by an administrator 
for the value of two ‘ notes alleged 
gifts from plaintiff’s decedent, evi¬ 
dence that donor, an aged man with 
nothing left from independent estate 
but two not^ was TO^ unsound mind; 
without hoxpe or means of, support, 
was sufidelenti to show bii-m without 
mental capacity to make a valid gift 
of , the ' notes.—^Florence ^ v. Icons’ 
tAdsa’r, 245 S.W* 278, 196 E^. 697. , 

S82 


Drunkenness 

Evidence held to show that donor 
was mentally Incompetent to effect 
gifts during a period when he drank 
to excess, although this was before 
institution of insanity proceedings.— 
Saliba V. James, 196 So. 832, 148 
Fla. 404. 

TTse of naxootios 

(1) Evidence held to show mental 
Incapacity of donor to make valid 
gift where in stuporous condition re¬ 
sulting from physical weakness and 
use of narcotics.—Collins v. Baxter, 
164 So. 61. 281 Ala. 247. 

(2) Competency shown as against 
contention that donor was under in- 
fiuence of drugs.—^Home State Bank 
of Lawrence v. Donovan, 197 N.W. 
519, 226 Mich. 3,44. 

Txmtem day before death 
Evidence held to show that one 
signing transfers of personalty the 
day before his death was not men¬ 
tally competent.—Wler v. Hurley, 
158 A. 60, 162 Md. 87. 

99. Pa.—^In re Null's Estate, 168 A. 
137, .302 Pa.. 64- 

Age 

(1) Old age, sickness, distress, or 
debility of body does not prove in¬ 
capacity to make gift.—^In r6 Null's 
Estate, supra. 

(2) Blind man, eighty-three years 
old, shown to have requisite mental 
capacity to m^e gift of personalty. 
—Kni^dler v. Stelzer, 19 S.W.2d 1064, 
323 Mo. 499. 

Faulty memozy 

Inability to transact business, 
physical weakness, peculiar belief^ 
and opinions, or failure, of memory 
does not prove incapacity -to make 
gift.—In re Null’s Estate, 163 Jl. 137, 
302 I^a. 64., .. . , 

ZPipaired health alone does not es¬ 
tablish mental Incompetency to make 
a valid gift.—Gemert v. Liberty Nat. 
Bank & Trust Co. of Louisville, 145 
B.W.2d 622, 284 Ky. 6,75. 

L JIL—Northern Trust Co. v. 

Swartz, 141 N.E. 488; 309 TIL 686. 

9 . Ala.—^Montgomery v. McNutt, 108 
So. 752, -214 Ala. 692. 

Ky.—Chipman5!F,"(4idm’r v^ Gexteoh,- 
. 15J0 S.W.2d 633, 286 Ky. 157..- - 
Fa.—r-WeaverJv. Welsh^ 191 A. 6; 326 
. JPSBfc 571-H»altfv; lia»e; 37 PJ!8iJ.-604>' 
337. 
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tionship of the parties is such that the donee has a 
natural claim on the generosity of the donor, the 
courts look with favor on the claim of gift^ and, 
generally speaking, less evidence is required to 
support a gift to a close relative than would be nec¬ 
essary to sustain one to a stranger.'* The rule fa¬ 
voring claims of gift to persons having a natural 
call on the generosity of the donor finds frequent 
application in the case of gifts from parent to child, 
as explained in the C.J.S. title Parent and Child § 
60, also 28 C.J. p 678 notes S3, 54 and 46 C.J. p 1324 
notes 24, 25. 

The rule favoring gifts to those constituting nat¬ 
ural objects of the donor’s bounty and requiring 
less proof to sustain such gifts has, however, no ap¬ 
plication where the gift claimant stands in a fiduci¬ 
ary relation toward the alleged donor and has ac¬ 


cess to, or control of, his property,5 and, where the 
relationship of the parties is confidential and the al¬ 
leged donee is the dominant party, clear and con¬ 
vincing evidence will be required to show absence 
of fraud or undue influence and to sustain the va¬ 
lidity of the alleged gift.® 

The existence of a confidential relationship be¬ 
tween the donor and the donee goes only to the 
weight of the evidence and does not preclude the 
making of a valid gift where the evidence is suffi¬ 
cient to show one despite the existence of such re¬ 
lationship.*^ The mere existence of confidential re¬ 
lationship and the opportunity to exercise undue in¬ 
fluence do not establish it, but such circumstances 
will be taken into account with other circumstanc¬ 
es in determining whether undue influence has been 
exercised.® Proof of a confidential relationship, 


Fartias liatxDtliea | 

The nature of the article and the 
relationship of the parties are Im¬ 
portant factors in determining 
whether or not there has been a gift, 
and in the case at bar the evidence 
was held sufficient to show the gift 
of a valuable engagement ring by a 
man to his fiancee even though he 
had physical possession of It at the 
time of his death.—Ohipman's Adm'r 
V. Gerlach. 160 S.W.2d 633, 286 Ky. 
167. 

Careful sorutiiLy of gift to strange^? 

A gift by the donor to a stranger 
should be more carefully scrutinised 
than one to a near relative.*^—^nyder- 
wlne V. McGrath, 22 A.2d 644. 843 Pa. 
245. 

Relationship of parties as affecting 
circumstantial evidence of delivery 
see supra subdivision b of this 
section. 

3. Ill.—Kemer v., Petersqn, 12. N.E!. 

2d 884..368 Ill. 60. , ' 

Where a prestunptioiL of, gift* aris¬ 
es from the- relationship of. the par¬ 
ties. under principles discussed su¬ 
pra § 65, it -requires clear euid con¬ 
vincing evidence to overcome such 
presumption. 

Mont—^Lewis v. .Bowmai^, ,121, P.2d 
162. . , 

Or.—iDahl V. Simonsen, 70 'P.2:d 42, 
167 Or. 238: , - 

Clear and convincing , prpof ,1tp rebut 
presuihption of gift to child, or wife 
, see, Evidence, f 102 3. , ’ , , 

4 . Pa.—^In re Ijead<^am*s fisU^te, 
187 A. 247, 289 Pi' 21«-rln .Xe 

' ■ger’s sartlite,'llt A, 67.;2'7i "J'S* 

,r-Mctia^hlin*s Estate, ;j:4 ]E^a.l>ist 

;>;<bo. 6e?.. V. ^ * 

Blood reiattyo and oiofso,fEi«Bd n. . 

Where the donee was as near ^ 
any othei*^S^e wK 

alb^ -a close hf 

donor, less proof wits *?]^eWtfr4d^'to 

one tb stranger.-^lEn ^ iSeaden- 


ham*6 Estate. 137 A. 247, 289 Pa. 
216. 

6. Colo.—Baer v. Baer, 128 P.2d 478, 
109 Colo. 545. 

a Fla.—Wilkins v. Wilkins, 192 So. 
791, 141 Fla. 188—Rich v. Hallman. 
143 So. 292, 106 Fla. 348. 

Idaho.—In re Randall*s Estate, 132 
P.2d 763, rehearing denied 136 P. 
2d 299. 

Me.—SmaU v. Nelson, 16 A.2d 473, 
137 Me. 178. 

Miss.—^Undeman’s Estate v. Herbert 
lii3 So. 790, . 188 Miss. 842. 

N.J.—Hackensack Trust Co. v. No- 
. wacki, 3 A.2d 615, 124 N.J.Eq. 565 
—Wright V. Sanger. 137 A. 667, 101 
. N.J.Bq. 203. 

Pa.—Shaffer v. Shaffer. 23 A.2d 883, 
844 Pa. 158—Bechtel v. Miller, 30 
Berks Co,Li,J. 35. 

Tenn.—^Miller v. Proctor, 146. 5.W.2d 
807, 24 Tenn.App. 439. 

FnU and satisfactory proof of va¬ 
lidity essential 

I A gift inter vivos to onp in whom 
; donor reposed confidence will be con¬ 
demned, even in absence of evidence 
of actual fraud or donor's mental in¬ 
capacity, unless there is full and 
satisfactory proof that it was do¬ 
nor's free and intelligent act fully 
explained to him and. done with 
knowledge of its consequ^ces.—^Mc- 
Cowh’V. Fwwser.'^iS^ A. 674, 327 Pa. 

BVidd^ held ^ snstf^n burden of 
pro?[dw fairness and validity 
Ala.—^Holllhg^wofl^ V. Rutledge, 188 
So. 656, 236 Ala. 497. 

;Md,—^Reil v. Wempe, 126 A. 738, 146 
|'''Md.'^4f48. 

Pk.—Naulty V. Stdteler, 12 -A. 2d 141; 
341 Pa. 234. ^ 

I Id of provli^ 

!' ^ '(i^EvSencA* helrf insuff^i^t^ ( to 
sustain donee^s burden' of pro'rt'ng 


whom he bore a confidential Rela¬ 
tionship was fair and free from un¬ 
due influence. 

Ala.—^Dowe v. Farley, 90 So. 291, 206 
Ala. 421. 

Miss.—Lilndeman's Estate v. Herbert, 
193 So. 790, 188 Miss. 842. 

N.J.—Cluzel V. Brown. 29 A.2d 864, 
reversing 2-4 A.2d 382, 181 N.J.Bq. 
129—^Hackensack Trust Co. v. No^ 
wacki, 3 A.2d 616, 124 N JBq. 565— 
In re Winans* Estate, 132 A. 919, 4 
N.J.Misc. 367. 

(2) In executor’s suit to impress 
trust on property given by aged and 
ill testatrix to nurse, evidence was 
held not to sustain burden imposed 
on nurse by existence of confidential 
relation to show that gift was free 
from fraud and undue influence.'— 
Gerrish v. Chambers, 189 A. 187, 135 
Me. 70. 

Confidential relationship Shown 
Iowa.—^Merritt v. Easterly, 284 N.W. 
897, 226 Iowa 514. 

Me.—Small v. Nelson, 16 A.2d 478, 
137 Me. 178. 

N.J.—Croker v. Clegg, ,197 A. 13, 123 
N.J.Bq. 332. 

Pa.—^MeCown v. FTaser, 192 A. 674, 
327 Pa. 661. 

Co^ffidentbil x^tionship not shown 
Cali —IjuIz V. Queen of Angels Hospi¬ 
tal, 127 P.2d 966, 53 CahApp.2d 310, 
ibwa.—Humphrey v. Norwood, 240 N. 

' V. ^32, 213 Iowa 912. , 

Mass.—^Murphy v. Nally, 17 N.E12d 
151, 301 Mass. 329. 

Pa.i-iJN'aulty v. Stiteler, 10 ■A.2d 141, 
341 Pa. 284—^In re KolefTs Estate, 
16 Ai2d 884, 340 Pa. •433-HEn re 
Null’s Estate, 163 A. 137, 302 Pa. 
64—Commonwealth v. Zeller, 26 
. ,North.Co. 354. 

7. N.T.—Hall V. O'Brien, 112 N.E. 
669, 218 N.T. 60, affirming 146 N.T. 

' S. 561, 160 App.Div. 861. 

8. ' Masa—^Bddy v. Eddy, 183 NJBJ. 

^ 268, 281 Mass. 156; * ' 
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coupled with evidence of the donee’s activity in pro¬ 
curing the transfer or alleged gift, is a prhna facie 
showing of undue influence requiring adequate evi¬ 
dence to rebut such presumption, but does not of 
itself constitute conclusive proof of the invalidity 
of the gift.^ Where the nature of the confidential 
relation existing between the parties is not such as 
to raise a strong presumption of undue influence, it 
seems that the gift may be supported simply on 
proof that the donor understood the transaction.^® 

Under the general rul.es discussed supra subdi¬ 
visions a and b and infra subdivision d of this sec¬ 


tion, the evidence in particular cases has been held 
sufficient or insufficient to invalidate a gift between 
persons occup 3 ring a confidential or fiduciary rela¬ 
tionship, on the ground of fraud or undue influ¬ 
ence,as in the case of a gift by the donor to his 
spiritual adviser^^ or business agent or has been 
held sufficient or insufficient to show that before 
making a gift to one in whom he reposed trust and 
confidence the donor received competent and inde¬ 
pendent advice,or has been held sufficient or in¬ 
sufficient to sustain a gift by the donor to a mem¬ 
ber of his household or family,l® as to his broth- 
eri® as.to his grandchild,and, likewise as to his 


9. Cal.—^Jorfrensen v. I>ahlstrom, 127 
P.2d 5&1, 53 OaLApp.Sd 322. 

Presumption of undue influence from 
confidential relation see supra § 65. 
WeifiTht and sufficiency of evidence 
to show undue influence see infra 
subdivision d of this section. 

10. Pju—X fonsrenecker v. Zion Bvan- 
grelical Lutheran Church, 50 A. 244, 
200 Pa. 567. 

R.I.-—Earle v. Chace, 12 R.I. 374. 
Proof of fraud and undue influence 
generally see infra subdivision d 
of this section. 

11 . Bvldeuoe held snffloient 

U.S.—Georgre v. Wiseman; C.C,A.Kan., 
38 P.2d 323. 

N.J.—Croker v. Clegg:, 137 A. 13, 123 
?82. 

lisld IwiAetoLt 
Ca]t.-*=i?;^5y V. McCarthy. 57 P.2d 118, 
»jQrgeAsen v. Ilahl- 
h atpppft--127 PJd; 551, 63 -CaLApp.Sd 

Allen, 237 HLApp. 267; 

ia.' Cad.—In re Miller's Bstate, 6() 
P.2d 492, 16 Cal.App.2d 141. 

Aged donor 
Bvidence held . to justify setting 
aside alleged gift inter vivos from 
aged ‘ decedent to her spiritual ad¬ 
viser on ground that it was made a^ 
result'of undue influence.—In Ail- 

, ley^s Estate, rap:^ ^ , 

Qlfts to~ chtirch and piur^r* 
dlvidnally 

TJJg:—l^tmire v. K^oelingea:, 

'C., 42 E^2d.693. " 

3^, .17.x—Crowther^,V. jMilcucci, 192 
'Al* 43^, 122 31, ^rmed 196 

. MiQ^coi,: supra. : 
avidseoa^MC Snsu^ 
OaLff4AdddrS0«liv.^'HagSfl, 68 P:2d 168, 
J:^9VC&La».2« 714. , 

14. B-^enoii' heU ^ 

Md.—Reil v. Wempe, iife X ^^88, 145 

‘448. ' S' ^ V 

BMetaob 

N.J.—Crokejf V. ><Za^NSgWRId9(f|A,li;3, .3628 
33,3r77lni 3te 
132 X 913, 4 2Sr. 


fit *1 


Tenn.—^Roberts v. Chase, App., 166 

S.W.2d 541. 

IS. OousliL 

(1) Evidence established that 
transfer of bonds, cash, and prop¬ 
erty by aged donor to second cous¬ 
ins was not procured through undue 
influence of donees who nursed donor 
and who had general power of attor¬ 
ney to transact donor's banking busi¬ 
ness and that donor was mentally 
competent—Smith v. Gilligan's 
Adm'r, 124 S.W.2d 798, 276 Ky. 533. 

(2) Where aged intestate told third 
cousin to take bank books and have 
them made into joint accounts, cous¬ 
in did so and accounts were changed 
accordingly, hut cousin never ^vised 
intestate concerning management of 
her affairs, in action by Inte'stateTs 
administrators against cousin to re¬ 
cover amount' of the accounts on 
ground that transfer was obtained 
by exercise of undue influence on In¬ 
testate, evidence was insufficient to 
show undue Influence, and was also 
Ihsufficient to show the exist^ce of 
a fiduciary relationship.—^Murphy v. 
Nally. 17- N.B.2d' 161, SOI Mass. 829. 

(3) Evidence held ihsufficient to 
sWOw gift 'to cbuslhr”^ ' 

Me.—Small v. Nelsoii, 16 X2d 473, 

■ 1-87 M'e..l78. ' 

Minn.“^lii l-e 'RbbertS' Estate, 277 N. 

• W. 543,i 202 Minn. 217. 
33aiig:litor.il]ulaw , 

■ (1) Evidence ]^eld' sufficient t;o In- 
yWi^te gift on,jriroun,d of fraud and 
lifadde ’ liifluehca-^jairgett v. Clag- 
get);i 284 N.W. 363;'211^4 Mliin. 668. 

. ^2> Evidence h^d" Ingufficieht, to 
show gift to daughter-in-law. , , 
Cal.—^JEIlnkel v, Orow^son, ■3'56 3P. .479, 
'83^ 081.App. fiK ; ^ ^ 

P^u—Iqng V. King, 116 X. 832, izS 
’ 'Pa. S5i. ' ' • 

(1) Evidence lield sufflqii^n^ to 
•t.r y. 



N.H.—Blg^sdeU T.; , 

40 N.H. 1S6. , . 

, (2) ivjiiieiMfe ‘ieia ^ 


influence invalidating gift to house- 
keeper made shortly before donor's 
death and after his marriage to her 
while very ilL—^Rochester Loan & 
Trust Co. V. Pett. 199 N'.W.' 1. 169 
Minn. 341. 

(3) Evidence held insufficient to 
show gift to housekeeper where there 
were no corroborating circumstanc¬ 
es—Talt V. Lane, 87 PJLi.J. 604, 2 
Pay.L.J. 287. 

Cton-ln-law 

(1) Evidence held sufficient to 
show mental capacity of donor.— 
Bryant v. Parker, 66 S.W.2d 1061, 188 
Ark. 698. 

(2> Evidence held insufficient to 
show gift to son-in-law.—^Wilson v. 
Kush, Tex.Clv.XPp., .33 S.W.2d 810, 
error dismissed! 

Husband and wife see the, C.JJ3. title 
Husband and Wife, $9 iSS and 168, 
also 30 <ij. p 704 note.74-p 706 
note 88, 30 C.J. p 710 note 81-p 
711 note 94. 

Parent and child see the -C.J.S. title 
Pax:ent jand Child, 9 60, also 28 C. 
J. p 678 notes 68-66; 46 C.J. p 1824 
notes 23-29. 

lk‘ H^enjoe ’ li’el4 iraifllciesit , 

Ala.—^Patterson v. Leonard, 200 So. 

769,^ 2'40 AlA 862. ' 

Xhdi—Stewart v. Elynn; 200 N.Bl *706, 
101 Iiia.App. 706. 

N.T.—^In re Pastorals. Estate, 279 N. 

T.S. 200, 166 Misc. 24^. 

Wis—^In re Southard's 'Esta^te, 242 
'N.W: 584; ’ 200 Wis;’^ 150.' ‘' ■; 

IlL—Ei(biih V: Elcliih,.’.2,4i;^^|lLXPP. 

^n.—^ticotdldSs^'V.'; 6gfe, 1^9 iP.'fiid 

N.T,—In ye Weils' Esfatd, 366 N.Y, 

J§,8i7. ik'ijil; 

W-—i 5 r^ V. MdtlHs, • S 72 ; P. ’ «« 6 , 
'184 Okr. '06.' . . , y ’' " V ^ 

Te£—Gartett'v! 588 

aw. 489, reversing Hflfel 'K Car- 
rett, 

1*. 'ir 44JB iKl’V/ oVit »f) 1 

' ...I ‘ 

• TjTIlilS'litl S ol ‘Mio 
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nephew,18 niece, i® or sister;®® or has been held suf- | sons toward whom the donor sustained a particular 
ficient or insuflScient to support gifts to other per- I relationship,®! or suflScient or insufficient to support 


Or.—In re Norman's Estate, 88 P.2d 
977, 161 Or. 460. 

Tex.—^Ward v. Jones, Oiv.App., 293 
S.W. 604. 

Bvidenoe lield InsufficleiLt 
N.J.—Cluzel V. Brown, 29 A.2d 864, 
reversiniT 34 A.2d 382, 131 N.J.H!<i. 
129. 

N.Y.—Carroll v. Smith, 241 N.T.S. 
546, 229 App.I>lv. 286. 

Undue influence 

Evidence held to reauire cancella¬ 
tion of grift by grrandmother to grrand- 
son on ground of undue Influence, 
overreachingr, and unconscionable ad- 
vantagre.—^Thaw v.. Thaw, - C.C.A.N.T., 
27 F.2d 729, certiorari denied 49 S. 
Ct 37, 278 U.S. 642; 73 L.Bd. 657.> 

18. Svidenoe held sulflolent 
Conn.—^Hammond v. Lummis, 137 A- 
767, 106 Conn. 276. 

N.Y.—In re Wiemann, 221 N.Y.S. 409, 
220 App.Div. 276. 

Bvidence held insuiflcient 
Ill.—^Warden's Estate v. Pellingr, ‘20 
N.B.2d 143, 299 IlLApp, 353. 

Iowa.—Merritt v. Easterly, 284 N.W. 
397, 226 Iowa 514. 

Ky.—^Denker v. Benker, 162 S.W.2d 
556, 290 Ky. 736, 

Me.—Rose v. Osborne. 180 A. 315, *13 3 
Me. 497. 

Masa—Greeley v. Flynn, 86 N.E.2d 
394, 310 Masa 23—^Bedirlan v^. Zori- 
an, 191 N.E. 448, 287 Mesa lO*!— 
Eddy V. Eddy, 183 N.B. ^ 268, .281 
Mass. 166. * ' , 

Mich.—^Detroit Trust Co. v. Strugr- 
gles, 288 N.W. 844, 289 Mich. 595. 
Wash-Mount v. Krilich, 230 P. 828, 
131 Wash. 627. 

Orfuidnephew. . 

Where testiiuony, of^ physician who 
ha4 attjdnded|agr^.:d<M^dent and who 
was friend of decedsijt'^ *>8randneph- 
e^ that deoedeht^ l^hen shQ chsoigrs^. 
her individual ;che5!jjkj^q^ a-OQOUUt ^n^o 
a joint choking account grandr 
nephew, stated that she. wishi&d 
grandn^hew to pay hospitalr and: 
mjsdlpal esw^ses and that he wius 
to have the rest, was opffn ^to/ g{?aT® 
suspicion > ai^, , was discredited rhy 
hospital record 7as,' tO/ <^%e|Ce4^Vs 
phyi^9^ ,and mental,ppndit§9;a ^hlhp' 
Jfeaatipfiony same 
by h,?i*j44wis- 
^ust|jjed ^n djis- 
reg^^f^jj^e^ te^timoBY .Wjt- 

established, .that decedent ' 7 hien,..she 
sign^ ^jdint tenancy agrsempnt 
in^^ gp^ndpep^w a 4 ^ 1 at; 
to^ 'her'j. accoi^nt,,. 

]^e]^l3f Jtb .nuthori^^ gr 9 ,nd^eph$W^to 
draw checks against account'^r ]^sy- 
9 .nijl^' hospitc^ 
y. jTuc^ -89' 
23 *^; I -V- ■ V! 


leal 

Kjp^ 6 a^: i}^ iSlp^pPr 


bUle.^ 


19r ■videnoe .hOld sufficient 

Iowa—^Reeves v. Lyon, 277 N.W. 749, 
234 Iowa 669. 

Ky.—Nolty v. Fultz, 126 S.W.2d 749, 
277 Ky. 49. 

Md.—Kelley v. Kelley, 13 A.2d 529, 
178 Md. 389. 


N.Y.—Brantley v. Carver, 18 N.Y.S. 
2d 50, 269 App.Div. 761—^In re Ca- 
raher's Estate, 246 N.Y.S. 305, 138 
Misc. 10. 

Ohio.—In re Milliken's Estate, App., 
81 N.B.2d 866 . 

Pa—In re Leadenham’s Estate, 137 


Pa—In re Pyewell's Estate, 5 A. 2d 
123, 334 Pa 154. 

Bvidence held insuAoieict 
Cal.—^Morehead v. Turner, 106 P,2d 
969, 41 CaLApp. 2 d 414. 

N.J.—Sanderson v. Howell, 182 A. 
168, 14 N.J.Misa 61, affirmed 187 
A. 184, 121 N.J.EQ. 56. 

N.Y.—In re Blochle's Will, 2 N.Y.S. 

24 il5, '259 ApplDIv. 904. 

R.I.—Stiness v. Brennan, 164 A. 122, 
51 RL 284. 

^eoe-Jn-law’ 

Evidence held sufficient to show 
gift to wife's niece.—^In re Murphy’s 
Estate, 28 N.T.S.2d 691, 260 App.Div. 
952., 

Brand aqid undue influence 

(1) Evidence held not to show that 
gift9 to nieces were obtained by 
fraud and undue influence.—^Bronx 
County Trust Co. v. O'Connor, 234 
N.Y.S. 414, 226 App.Div. 126, revers¬ 
ing 230 N.Y.S. 226, 182 Mlsa 294. and 
aifijrmed, Bronx. County Trust Co. v. 

ITS N,n, . 868 , 2S4 N.T. 543. 
<2) Evidence show^ed.that seventy 
year old woman executed a valid 
gift to her niece of a mortgage, bank 
aocoiidt,* ahd securities, where eve^- 
thing was done in strict legal fora 
in pritisence and with aid of disinter¬ 
ested t^rd'persons, donor's acts werS 
result of her tflature deliberation un¬ 
influenced * by any solicitation on 
niecefs parti and' donor took several 
da^S to acdomplfsh the gift; aud was 
conscious bf seriousness of surgical 
operation^ "i^hfeh she was tO undergo. 
^—Gallagher v. Bogan, 199 A. 168, .389 


A. 247, 289 Pa. 216. 

Tex.—^Weems v. First Nat. Bank, 
Civ.App., 234 S.W. 931. 

Bvidenos held iusufficieut 

(1) Generally. 

Ala.—^B\ihnnan v. Burns, 196 So. 718. 
239 Ala. 628. 

Neb.—Johnson v. Oxnaha Loan & 
Building Ass'n, 267 N.W. 370, 128 
Neb. 37. 

N.Y.—^In re JarmSkowski's Estate. 8 
N.Y.S.2d 36. 169 Misc. 463—In re 
Cronkrite's Estate, 296 N.Y.S. 211, 
162 Misc. 305. 

Tenn.—^Dodson v. Matthews, 117 S.W. 

2d 969, 22 Tenn.App. 49. 

Tex.—^Harmon v. Schmitz, Com-App., 
89 •S.W. 2d 587, affirming. Civ.App.. 
26 S.W.2d 289. 

(2) As against contention that 
transaction was a loan by brother to 
sister.—^Howard v. MacManus, Iowa, 
281 N.W. 788. 

Mental incapacity of brother 
Evidence held to support finding 
that decedent, when he signed order 
transferring savings deposits to sis¬ 
ter, lacked sufficient mental capacity, 
invalidating grift.—^McCarthy y. Faat, 
158 A. 886 , 114 Conn. 317. 
Slster-in-lawt 

(1) Evidence held sufficient to 
show donor's grift to his wife's sis¬ 
ter.—^In re Wendell's Estate, 201 N.Y. 
S. 845, 131 Misc. 569. 

(2) Evidence held insuMdent to 

show gift to sister-in-law.—In re 
Katz's > Bstate, 215'’N.T^b. 773, 127 
Misc. IS, afflnnea -220 > N.T.S. 874, 
219* App.Div.^ 783. * ‘ 


Pa.;,646,. . 

Btatetal, isbompeteaoy. of watt ahd 
■oQgifldeiitial;. r el ati onsh i p 
, Evidence 8 ustaf, 9 ed ^ c^iancellor*s 
finding that c^v4yanbe ,of propeytlsi^ 
byj’dbnor'to iif» ^iec4l between wbom 
a' confidently ’ rellatio^n’ e^sted, 
vijid o&' ground ^thy Ut time 'off j 
ipV'yfiSu x^'AntaJiy 

incomp^rA.—'tJn^’n'' Trust tJo; ' pf 
iPlttsbuirgh* V. ’Sciir^e^ llpd 4?8; 385 

&£. a 9 u* ’ ".j- T vi s /.f 


Mi 

v''i t > ’V ’ 

iMC^'BlOidViSMl S«ffloMi.t'‘ 

4>.*^liit4r,-ISS JL 878, 

! 603, 

qtr 7 ^jal,cld V. Ba 4 ,f?, ,6 IJ&K ■ 

■ 18'4r;;j^ander8 yl 

: ■ 82JI'!^;.>.p».. 680 ., , j '.7 '.t-., . - 

W[asap-Bso<|rlifc,^.-,P’Coiiy5ipr, ^71 N. 

; II 479,‘.27t,J^^s. ... 


aSL, B^rao^ow , r . 

Evidence held sufficient to show 
donor's gift to W9|nan ‘whom he had , 
Inya^idly pianfij^d , before , divorced 
from hfs lawful wife.' 

N.Y.—In re Marks' Estate, 33 N.Y.S. 

2 d> 6 t''' ’ 

tlialil^Jadlibb'n v. James, 89 P.2d 235; 

97 Utaii'‘'4l.‘ " 
ddifoflbiato-' ' ■ \ 

' Wliere cofi^ttbihe ^of buyer'df aiitb- 
kfiot^§\^^had' automobile' keys higher 
pb’s^essibn and the U^y ^one to 
drive' autdmobilb during' period of 
about a year and a half after 
^pbil^t purchased . until it .was 
iEwiS^dr. ,under writ of sequestration, 
jfiWd b^yer told third persons that he, 
autompbti^ ooimubiae and 

!th^ automobile waa.^hers; evidence 
showed that there^rag. a,valid '^ift'*> 

of. the^ autjomobile ;poncu- 

bine, notyvi tp fta^ ^ln g thajt bujs^‘^ 
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a gift to a stranger.** 

d. Fraud and Undue Infln^ice 

It !• necMsary to prove fraud and undue Influence 
Invalidating a gift by clear and convincing evidence, 
but they may be shown by circumstantial evidence such 
as that arising from the age and mental condition of the 


38 C.J.S. 

donor and his susceptibility to the influence of those 
around him and on whom he Is dependent. 

Where one has the burden of proving fraud or 
undue influence invalidating a gift, under princi¬ 
ples discussed supra § 65, he must do so by clear 
and convincing evidence,28 and that which raises a 


for repairs, ^sollne and licenses for 
automobile.—Adams v. LionsTf La. 
App., 5 So.2d 163. 


friend, who had cared for him prior- 
to his death.—^Reynolds v. Stevens, 13 
A.2d 637, 66 R.I. 220. 


Bmployer 

Evidence held sufficient to show 
grift by employee to his employer, 
consisting: of a donatio^n of part of 
salary made in view of losses sus¬ 
tained by the einployer and the facts 
that written contract of emplosnnent 
was not surrendered, that no writ¬ 
ten evidence- passed of intention to 
give money, and that no tangible ob¬ 
ject changed hands did not render 
evidence insufficient to establish gift 
inter vivos.—Wilson v. Hughes Bros. 
Mfg. Co., Tex.Clv.App., 99 S.W.2d '411. 

Piaaede 

(1) Evidence held sufficient to 
show gift to donor's flancde general¬ 
ly. 

K a n .—^Parr v. Young, 11 P.2d 696, 
135 Kan. 508. 

H.Y.—Mutual Life Ins. Co. of New 
York V. Holley. 20 N.E.2d 77-6, 280 
N.Y. 830, 124 A.L.B. 1386, revers¬ 
ing 8 N.Y.5,2d 429, 255 App.DIv. 

-338, reargument denied 8 N.Y.S.2d 
697, 265 Aj?p.r)Iv. 1032. 

<2) Evidence held td show that a 
man conveying all hiS property to his 
flancde Intended an irrevocable gift 
thereof and that the transaction wan 
not merely an executory contract in 
contemplation of marriage.—^Helso v. 
Kelso, 123 A. 250, 95 N.J.Ea. 544, af¬ 
firmed 124 A. 763, 96 N.J.Eq. 854, 38 
A.L.R. 687. 


(3) Evidence held sufficient to 

show that donor and donee were en- 
gaged to be married and to sustain* 
gift inter vivos from donor to his 
betrothed of a character sudii that 
her prior to the marriage did 

not revoke t;he gift—^Urbanus v. 
BurhS, N.E.2d 869, 800 HLApp. 
207.^ , ,, ^ 

(4) ilvldehce held Insufficient to 
8l?dWi^lff tp flle^de.—Moffat.v. Hoff¬ 
man. 214 R 308, 61 Utah 482. 


(5) Parol gift inter vivos could 
ngt.^^es;J|)^}j[||hf^d^^ea:ely by show- 
ing^ nmtiye, therefor; In that parties 
were engaged.—Grace v. Virginia 
Trust, Co., 3.J3. 378, 150 VS- 66. 


Bviabi^bei^-^hdCJ’-'uufflcient tc 
shte»^V*VkMa'igif»> bi«^'ddhbi^ » ta his 
imtaire, 19 

Ap]^ 

sncrw g 


Ma l e paramoTir 

Evidence held sufficient to sustain 
gift by woman to her paramour.— 
Hall v. O’Brien, 112 N.B. 569, 218 
N.Y. 50, affirming 146 N.Y.S. 551, 160 
App.Dlv. 861. 

22 , Gifts to staraagers generally 

(1) Evidence held to show that 
transfer of house, notes, and'deeds of 
trust by widower to two sisters, un¬ 
related to donor, constituted uncon¬ 
ditional gift, despite his repeated de¬ 
nials of such gift made to a disap¬ 
proving daughter, where deed con¬ 
veying house was recorded by wid¬ 
ower, house was thereafter occupied 
by sisters, and notes and deeds of 
trust were delivered twenty months 
prior to death of widower.—^Jeude v. 
Elben, 89 S.W.2d 960, 338 Mo. .378. 

(2) Evidence ^held insufficient to 
show that seventy year old woman 
made gift of her fprtune of more 
than one million dollars to a stran¬ 
ger.—^Tucker v« Brown, 92 P.2d 221, 
199 Wash. 320. 

(3) Evidence held insufficient to 
sustain* finding as to nonexistence of 
undue Influence and fraud in procur¬ 
ing execution of bill of sale whereby 
deceased gave ranch and livestock to 
nonrelatives and disinherited adopted 
children.—Kellahin v. Henderson, C. 
C.A.Tex., 81 'P,2d 128, certiorari de¬ 
nied Henderson v. Kellahin, 57 g.Ct.. 
13, 397 U.a 651, 81 HBd. 406. 

OhuToh 

Evidence held to show grift inter 
vivos to trustee for church.—Starks 
V. Lincoln, 291 aW. 132, 316 Mo. 483. 

BduoatioiLal injrtitntion 
Evidence in s\:^it, w^iich was con-, 
tinned by donor's administrator, td 
set aside alleged ^fts, showed that 
bdnde were received, by sectarian ed¬ 
ucation^ Institution as gifts, and 
not as loans, from, woman without 
natural objects of bounty, and that 
gifts were rea.sonable and voluntarily 
made.—^Paimar v. Associated Profes¬ 
sors of Lioyola College in City .of 
Baltimore* 171 A 361, 166 Md. 455. 

'<SCome” 

PfldpeJr retiitlhg Inmate's paj/meht’ of' 
stated sum to home a^delng to ’pay 

hddi ^^ted \asmdunt * sdiiahdnhual^^ 

shdwda no iirlft of money hoine/i^- 
not rei^erving' title th^eto in 
yi ^ tJniteff' zldA 

164 A 367 , l#Pa.Siii>er: 28 ; ’ - 


23, Iowa.—Merritt v. Easterly, 284 
S.W. 397. 226 Iowa 514. 

Neb.—^Wixson v. Nebraska Confer¬ 
ence Ass’n of Seventh Day Adven¬ 
tists, 241 N.W. 632, 122 Neb. 771. 

N.C.—Winner v. Winner, 23 S.E.2d 
251, 222 N.C. 414. 

28 C.J. p 680 note 84. 


Bvldsnoe held snfileient 
Ky.—Allen v.' Francis, 125 S.W.2d 
211, 277 "Ky, .20—Moore's Adm'r y. 
Edwards, 58 S.W.2d 916, 248 Ky. 
617. 

Mich.—^Van't Hof v. Jemison, 289 N. 

W. 186, 291 Mich. 885. 

N.H.—Harvey v. Provandle, 141 A 
136, 38 N.H. 236. 

N.Y.—^In re Leupp's Estate, 293 N. 
Y.S. 295, 249 App.Div. 572, affirmed 
13 N.R2d 466, 277 N.Y; 521—In re 
Booth's Will, 231 N.Y.S. 218, 224 
App.Div. 363, reversing In re 
. Booth's Estate, 224 N.Y.S. 371, 180 
Misc. 332, and order resettled 281 
N.Y.S. 664, 224 App.Div. 616. 

Pa.—^McCown v. Fraser, 192 A 674, 
827 Pa. 661. 

Tex.—Schelb v, Sparenberg, Civ.App., 
HI S.W.2d 324, €tfiirmed 124 S.W.2d 
322, 133 Tex. 17. 

28 C.J. p 680 note 84 [a] (1). 


Evidenoe held insnffloient 
CaL—^Lulz V. Queen of Angels Hospi¬ 
tal, 127 P.2d 966, 63 CaLApp.2d 310. 
Colo.—^Burton v. Burton, 69 P.2d 307> 
100 Colo. 567. 

Fla.—Held v. Florida Conference 
Ass'n of Seventh Day Adventistsi- 
198 So. 828, 141 Fla. 646. 

Iowa.—^Mastain v. Butschy, 276 N.W.’ 
79, 224 Iowa 68. 


Ky.-^Brewer' v. Allhands' Adm'r, 64 
S.W.2d 469, 251 Ky. 178. 

Me.—Mallett v. Hall, 150 A 531, 129» 
Ma 148. 

Md.—Young V. Murray, 152 A HI, 159 
Md. 556—Taylor v. Plvec, 131 A. 
757, 149 Md. 526. 

Mlch.--^Bangs v. Browia, 112 N.W^ 
1107, 149 Mich. 478. 

Mo.^05eude v. Biben, 89 B.W.2d*980, 
386 Mo. 373—Klaber vi' Unity 
School of Christianity,' 51 S.W.2<r- 
30, 380 Mo. 854—Knadler v. Stel- 


zer, 19 S.W.2d 1054, 823 Mo. 493. 

N.J.—^In re Curley's Estate, 25 A2'd' 
924, 131 N.J.iaig. 460, reversing 22' 
A 2d 580, 130 N.J.Ba.''398-^011f' 
Dillv 179 A 370, 118 N.J.Eg. 374, af^ 
firmed 183 A 172, 119 IT. J.Eq.' 467—' 
Rose V. Hufit,‘ 162*A*^i49, IH N.J.' 
"■ ‘ 

■ ise- 7SI8i ' -1 <’ '« 

R.!.—McGdVi^'V.'liiorlii, 17Si''j^-«^{p;l 
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mere suspicion is insufl5cient,24 nor does evidence 
of opportunity for the, exercise of fraud or undue 
influence establish the fact,^^ although it may be 
sufficient in conjunction with other circumstances.^® 
Since it is often difficult to show fraud or undue 
influence by direct proof,27 the ultimate fact may 
be, and usually is, established by evidence of the 
circumstances surrounding the donor how far 
he was dependent on, and subject to the control of, 
the person benefited the opportunity which such 
person had to exercise his influence and the dis¬ 
position of the donor to be subject to it®^ 

Where undue influence is shown, the, existence of 
a fiduciary relationship is unnecessary to set aside 
the gift and is immaterial.®2 The fact of influence 
by the donee over the donor having been estab¬ 
lished, it is not necessary to show by absolute evi¬ 
dence that this was exercised by the donee at the 


time of making the gift.®® The health, age, and 
mental condition of the donor may afford evidence 
of the exercise of undue influence, and be sufficient 
to establish it when considered in the light of other 
circumstances.®^ If, at the time of the gift, the 
donor’s mind was enfeebled by age and disease, 
even though not to the extent of producing mental 
unsoundness,®® and the donor acted without inde¬ 
pendent and disinterested advice,®® and g^ft was of 
a large portion or all of the donor’s estate, and op¬ 
erated substantially to deprive those having a nat¬ 
ural claim to the donor’s bounty of all benefit from 
the donor’s estate,®^ these circumstances, if proved 
and unexplained, will authorize a finding that the 
gift is void, through undue influence, without proof 
of specific acts and conduct of the donee. 

Where the circumstances are sufficient to raise 
an inference of undue influence, this fact may be 


54 R.I. 481—^Barnes v, Atwood, 170 
A. 69. 

Va,—Sawyer v. Matthews, 184 S.B. 
238, 166 Va. 177. 

Wash.—Thomas v. Marlnsr. 258 P. 

465, 144 Wash. 657. 

28 C.J. p 680 note 84 [b] (1). 

IClsrepresexLtatioiLS of' value not 
shown.—Mallett v. Hall, 150 A, 631, 
l39,Me. 148. 

Gift of whole estate as evidence of 
exercise of undue influence see su¬ 
pra subdivision a of this section 
note 66. 

ad. Mo.—Knadler , v. Stelzer, 19 S. 

W.2d 1054, 32a Mo. 499. ^ 

28 C,J. p 681 note .85. 

Doaatloiui exceeding' value of serv¬ 
ices '' • . 

Thht donations made by decedent 
to a family which took care of him 
dufing hie dual illness far exceeded 
the value of services they rendered 
did not show undue influenoe, since 
he .might determine for himself the 
value of their services.—^Retl ' v. 
Wempe, 125 A. 738, 146 Md. 448. ^ 
Susplplons cdronsuBtaakoas not sho'^ 
Evidence held not to show suspi¬ 
cious circumstances surrounding exe¬ 
cution, of note as gift to friends who 
cared for maker in hl|| last lUn^ssf,— 
In re Kolelf’s Bstate^ 16 A.2d 884, 
840^ Pa. 423. . 

25. Ky.—Smith v. Qilligan’s-^Adm’r, 
124 S.W.2d 798, 276 Ky.^683.: 
30^1:^ strengthens '^xesomptUni * ' 
■While prdbf of an opjpttrtuhlty’ for 
the > exercise of imdue influence^ mity 
strengthen a ^resumption .od^41^ exer¬ 
cise arising from the coosftdential re- 
latioiisdiilp tof the ^partlesii tails'is ttib 
Maedt. of 4ts effect, and ^despite, bdth 
the opportunity and the preswftptlon 
.arising frtner the confidential relation.^ 
ship, the issue remains Of ^i^t, 
which in the case at bari was decided 
and. in ffiy^r 


of the validity of the gift, irrespec¬ 
tive of whether or not there existed 
a confidential relationship between 
the parties.—^Thon v. Stiles, 242 N.W. 
869. 259 Mich. 145. 

Susceptibility and opportunity 

-Bvidencs' in action to recover cor¬ 
poration stock, given defendant by 
plaintiff, that there might have been 
slight opportunity for defendant to 
exercise undue influence over plain¬ 
tiff or that latter might have been 
susceptible to such influence because 
of her advanced years; was insufll- 
Clent to establish case for plaintiff, 
in absence of evidenoe of such influ¬ 
ence, defendant’s dispiosition to exer¬ 
cise it, and result indicating its ex¬ 
ercise.—^Johnson y. Andreasaen, 278 
N.W.. 877,. 237- Wls. 415. 
sa CaL—Bohn v. Gruver, 296 P. 891, 

111 CaI.App. 386. 

Age, deiiy' In disolosui^ and, other 
ciiKunustiuLces 

That alleged donor of T^ond^, was 
aged and feeble w^as suspicious cir* 

, cumstance, where donee claimed that 
! dmioy desired secrecy regarding gift, 

' especially as to donor’s wife, and in 
connection, with long delay in dis¬ 
closing alleged gift, or absence of 
disclosure uritil after donoi^s death, 
or absence of witnesses or Writings, 
sday ' Invalidate cm alleged gift se¬ 
cured for a chuyeh- by a person who 
was a cl6se friend otf donor.—Bohn v. 
Qruvar, 29^^ P. *891, 111 CaLApp. 386. 
27- EZan.—Brothers ^ V. Adams, 107 

'• :pM 7^7, is* Kail. «75. 

MasA-^Wbodbury’v. Woodbury, 6 N. 

m 275, 141 Mass. 329, 55 Am.lL 479. 
^ Bhn.--r^ruth^4Si v. A^fazns, 107 P. 

Vd,j^,.l52 Kan. ,675.;. 

631 iote 37. 

^Sl^s^isuaa! tBaniiactlou opwtev .to hu^ 

dift transaction itself may ^e ao 
ttB|isu|k^,«and.icountey to cpzmnon ex¬ 

887 ; 


perience, as to establish fraud and 
undue influence beyond peradventure, 
without direct evidence.—^Nugent v. 
Nugent, 159 S.B. 185, 156 Va. 753. 
Substantial gifts to new acgualntanoe 
■Where aged man showing some of 
the weaknesses of his age left ordi¬ 
nary course of living to live with 
new acquaintance from whom he had 
purchased .house and to whom he 
shortly thereafter conveyed Ipint’ in¬ 
terest in property and' gave access 
to safety deposit box and for whom 
he purchased automobile, and recipi¬ 
ent could offer only incredible testi¬ 
mony for explanation and justiflea- 
tion, conveyance and gift would be 
set aside on ground of undue . Influ- 
enca—Rondous v. Erb, 4 A,2d 468, 
176 Md. 694. 

29- Masa—Woodbury v. Woodbury, 
5 N.PSL 275, 141 i^aas. 329; 55 AxxuR. 

.,•*79, . 

30; Masa—Woodbui^ v. Woodbury* 
supra. 

28 O.J, p 681 notS' 99. 

31. Mass^—^Woodbury v. Woodbury, 
supra. 

32. Pa—In re Null*^ Estate, 153 A. 
137, 302 Pa 64. 

Fiduciary or confidential relationship 
see supra subdivision c of this sec¬ 
tion.’ 

33; Masa-*-Wobdbury y. Woodbury, 
5 If.E. 275, 141 Mass. 329, 53 Am. 
R. 479. 

34. Mass.—Woodbury v, Woodbury, 
8Uj]|ra 

35. Masa—Woodbury v. Woodbury, 
supra 

3^ Cal.—Ross V. Conway, 28 P, 785, 
92 CaL 632. 

iSitaas.—Woodbury v. Woodbury, 5 N. 
K 275, 141 MassI 329, 55 AnaR. 
479. 

37. Masa—Woodbury v..'Woodbury, 

.supra. ■ '' 
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rebutted by dear, convincing, and affirmative proof 
that the gift was made without any fraud, deceit, 
or undue influence on the part of the donee and 
that it was the voluntary and intelligent act of the 
donor 

6. Gifts A^rted after Donor’s Death 

* The courts view with suspicion claims of gifts Inter 
vivos first asserted after the death of the alleged donor, 
and require clear and convincing evidence to sustain 
them, some courts saying that In such a case a mere 
preponderance will not suffice. 

Gifts first asserted after the death of the donor 


are regarded' with suspicion by the cdurts,®^ and the 
rule requiring gifts to be established by clear and 
convincing evidence is especially applicable in such 
cases,^® particularly where a confidential relation 
existed between the parties,some of the decisions 
holding in such cases that the evidence must be 
as clear as that required to sustain a gift causa 
mortis. Mere preponderance of evidence will not 
suffiice.^s The evidence must be so cogent, if has 
been said, as to leave no reasonable doubt in the 
mind of an unbiased person that the demand is a 
proper oneM 


aa. Ky.—Eimmql v. Berresheim, 101 
S.W. 466, 173 Ky. 734. 

Mich.—Naulty v. Btlteler. l'9 A.2d 
141, 341 Pa. 234. 

Mo.—^Klaber v. Unity School of 
■Clhrlstianlty; 61 S.W.2d Sa, 330 Mo. 
854. 

28 CXJ. p 681 note 93. 

Bebattal h^d itumMoieoxb 
Mass,—Eddy v. Eddy, 183 N.E. 268, 
281 Mass. 156. 

39. CaL—^Bckstrom v. Broojks, 2 P.2d 
207, 115 Cal.App: 727. 

Ill.—Wllllains' Bfetate v. Tuch. 39 N. 
E.2d 695, 699, 313 IlLApp. 280, cit¬ 
ing Corpus Jnrls—^Elchin v. Elchin, 
244 IlLApp. 89, i02, quoting Oov^ 
pus Juris. 

Ky.— Ohipmah'S Adm*r v. Gerlac^ 
150 S.'W.2d ^33, 286 Ky. I57^1lat- 
• Ilff v. Ratliff, 141 S.W:2d 566, 283 
Ky. 418— Mobtel'B Adin'r v: Ed¬ 
wards, 58 '^.W.^d 915, 248 Ky. 517 
—jGomhs V. RoaS^k's'^Adm'r,, 299 S. 
W. 676, 579, 'rfr Ky. '579’, huotink 
'Chrpuji Juris.*’’'*' ^ 

Or.-^Ft6<iher V; P^fers, 84 P.2d 305, 
‘ 8l*0; ' l'47 '^26,' qudtlng Oonpito 

Juris. 

28 <2iJ. p 581 note 94. 

tt is policy of law to receive with 
caution claim to gift asserted for 
thoi time after' the death of dC- 
nor, whether it is claim of gift inter 
vivos or causa mortis.—PrCstl v. 

13 >P.2d 1002, '125 Cal.Appi 
442. K. • 

in, puibllq adlu i u l SH 

trator ,\h - ..-m 

requiring strictest proof 

, duri^ his lifetime are not related 
nmneys o£,,jd^6dent ,are In 
oil^ ,pu3>nc. administrator.—In 
re^tSofWs Bs^tate, ^2 N.*Y.S.2d 2^2, 

ei a:A- 

4r doix^s death see Infra i^fl^vi- 

4fe/^tSSid.^liO Presti v. Manning,’'13 
a5icls45*%aWifgs 

B.C.—Myers V. 'Tsdhfffely, 78-^d 


233, 3S'6, 135 Fla. 385, citing Cor¬ 
pus Juris —Washington Loan & 
Trust Co. V. Hutchinson, 1‘44 So.' 
343, 107 Fla 69—Rich v. Hallman, 
143 So. 292, 106 Fla 348. 
ni.-^Winiams* Estate V. Tuch. 39 N. 

• EL2d 595, 699, 813 HLApp. 230, cit¬ 
ing Corpus Juris —^Balch v. English, 
247 IlLApp. 429—^Elchin v. Eichln, 
244 IlLApp. 89, 102, quoting Oorphs 
Juxla 

Ky.—Chipman's Adm'r v. Gerlach, 
150 S.W.2d 633, 286 Ky. 167—Beirs 
ExT V. Lawrence. 114 S.'W.2d 617, 
272 Ky. 439—^Hays*. Adm'rs v- Pat¬ 
rick, 99 S.W.2d 806, 266 Ky. 713— 
Moore's Adm'r v. Edwards,. 68 S. 
W.2d 915. 248 Ky. 517—Coipbs v. 

. Roark's Adm'r, 299 S.W. 676, 579, 

. 221 Ky.„679, quoting .Corpus Juris. 
Mi38«'—Stewart v. First Nat. Bank & 

. Trust Co. of Vic^burg^ 5 So.2d 683, 

. 193i Misa 855. 

Mo:—^Mississippi Talley Trust Co. v. 
r-john P. Weber & Bro. Grocery Co„ 
148 aW.2d 678, 347 Mo. 739—Stein 
V. 'Mercantile Home Bank & Trust 
Co., 148 S.W.2d 570. 347 Mo. 732— 
St Louis Union Trust Co, v. Busch, 
146 S.W.2d 426,. 848, Mo. 1287—Jn 
re Frans' Estate, 127 S.W.2d 401, 
. 344 Mq. 510—Gosney, v.^. Cpstigan^ 
^ 33 S.Tr.2d'947. 952,. 326 J216, 

citiner, Corpus Juris—^l^ssissippl 
, Valley .. Trust j<^o. vw , ^yeher. ii?70fiv* 
Realty iJb., Aphv. 43 ,7:7- 

, Jjdap][ey v. Ryaq, 125 ,309, 

285, MO.APP. 45—Ih re -Tan 

,, ,A.pp., 

Neb.—I p te Sterhecker's. Estate, 387 
002. .136 Net. gi^^qjtjp'g 
'v.tppbjui , ,, 

reiLewlsLEstata 2P5iN.T»<3« 
I r(355f« ■ 123 y.^Misa / »i •»,*£ 1. 

QkL-'t^TSiauds;v. • Iodine, 54vR.2d. 

4{75 jQkL »520t-r-ila»mon* v. .KeJms,;8!5 
oa.29(|,_,. 

Or.—Fischer . V. Pstera, 34:ja2A.Sp5, 



«7, «9, 66 S.D.«a«w;x»IBftg!<MO«kpa. 

****>JlMflsZ.^'m V'**.*! ':rti <»Ji»i'll:* 


Fla—Stiglettsi v; 


Bank, Civ.App., 147 S.W.2d 680, 583, 
citing Corpus Juris; ' 

Ut^.—Christensen v. Ogden State 
Bank, 286. P. 638, 75 Utah 478. 

Va—Knight v. Mears, 169 S.B. 119, 
156 Va *676—Grace v. Virginia 
Trust Co., 142 S.B. 878. 150 Va 56. 
28 C.J. p 681 note 95. 

Donee’s unoorroboratad testimony 
is insufllclent to sustain gift, as 
against estate of deceased donor.— 
Hudson Trust Co. v. Murphy, 178 A. 
866. 13 N.J.Misa 876. 

41. D.C.—^Myers. v. Tsohiffely, 78 P. 

2d 6<57, 64 App.D.C. 17. 

IlL—WUlIams’ Estate v. Tuch, 39 N. 
B.2d 695, 599. 313 IlLApp, 230, cit¬ 
ing Corpus Juzis-^Elchin v. Eichla 
244 IlLApp. 89, 102, quoting Oor. 

‘ pus ^huris., 

Ky.—Brashears’ Adm'r v. Oder, 165 
S.W.2d 801, 291’ Ky. 817—Bell's 
Bx'r V. Lawrence, 114 S.'^.2d'617, 
272 Ky. 439^Hays' Adra'rs v. Pat¬ 
rick, 99 S.W.2d ’805, 266 Ky. 713— 
Moore's Adm'r v. Edwards, 68 S. 
W.2d '915, - 248 Ky. 517—^Combs v. 
Roark's Adm'r, 299 S.W. 676, 679, 
221 Ky. 679, quoting Corpus Juris. 
Mo.—Gosney v. >Costigan, 83 S.W.2d 
947, 952, 326 Mo. 1215, citing Cor¬ 
pus Juria 

Or.—Fischer v. Peters, 84 P.2di 305, 

* 310, 14,7 Or. 426, quoting Corpus 
..’Juris. 

28 .C.J. p 581 note 96. / ' • 

,4E»'J‘iAJa-^Ditvfs v. Wachtet^, 140 3oi 
, - 361; 224 Ala 306.' ' * 

Ky.—=06mbe v. RoariCs’ Adm^r, 299 S. 

’ W. S76, '579i ®21> Ky. 679,- qUotlUg 
^xpus Juria ^ ‘ ' 

(it.u-^sbher* vH'Piftersr 94'’Pl2d 305V 
310, 147 Or. 426, quoting Corjtttts 
' 5 Jnsia^’’. i .V 5 

j 28 C.J..P .681* jiote 97vr / ' 

eausa„Baorfj8 

'4|9b..iKyirT^AbaHw Itoarifs. Jbdm’n. 
• HiDtp Ootlpvm>^ShBKia,i^^‘'i: 

, Of.'—»«risQbtei:>? vtJ'^etears^ 34 tR.Od}«3 65| 

; .^.aii0,-Jl47'jH>»«t42ftt;rqtfOttl«7Co*pns 

1 Ba^H^nyderwrfPem^^MeGnaei^ 

544,104511 PaJi246xr >7 ><IJ .{jIiIj 
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f. Proof of Parol or Otiier Gift of Luid 

The general rules govern weight and sufficiency of 
evidence to show a gift of land, such as one by deed, 
and where the claim is of a gift by parol .the courts 
will regard it with suspicion and require clear and con¬ 
clusive proof, some courts requiring proof beyond a 
reasonable doubt but others regarding a preponderance 
of evidence as sufficient to establish a parot gift. 

The general rules governing weight and sufficien¬ 
cy of evidence to show a gift inter vivos apply to 


gifts of land,*® such as a gift evidenced by a deed.*® 
Where the alleged gift is by parol the opportunity 
for fraud and the failure to observe statutory re-- 
quirements for transfer render the claim subject to 
the strictest judicial scrutiny,*7 especially when first 
asserted after the donor’s death,*® and to establish 
a parol gift of land the clearest and most satisfac¬ 
tory evidence is usually required,*® not only as to 


299 S.W. 87S, B79, 221 Ky. 679, auot- 
ing Corpus JUxls. 

Or,—Fischer v. Peters, 84 P.2d.305, 
310, 147 Or. 426, quoting Corpus 
juris. 

28 C.J. p 681 note 99. 

45. fividenoe hold sufficient to show 
tflft j 

Oal.—^Browning v. Evans, 20 P.2d 681, 
217 Cal. 585—^Kennedy v. Scally, 
217 P. 96„ -S? Cfi^.App. 367. 

EvidexLoe held insufficient to -phow 
gilt . 

Ark.—^Hom v. Smith, 150 S.W.2d -618, 
202 Ark. 409. 

CaL—^Hinkel v. CroWson, 256 P. 479, 
83 Cal.App..87,; 

Ga.—^Holton v. Mercer, 23 S.E.2d 166. 
46>i Evidence h^ sufficioLt to show 
gift 

(1) Generally. 

Ark.—Smith v. Smith, 135 S.Wl^d 679, 
199 Ark. ^0—Youthen V. McCon- 
key, 128 S.W.2d 241*, 198 Ark. 214. 
CaL-^Knoiise v. Shtibert, 121 P.2d 
74, 48 Cal;App.2d 685—Terry v. 
Lesem, 265 P. 523, 89 Oal.App. 682 
3L»esem' v. Terry, 265 P- 520» 89'. 
OaLApp. 674. ' 

Idd.—^Kelley v. Kelley,' 13 A.^d '529, 
178 Md. 38?, 

N.J.—Murphy v. Morgan, 17-8 A* 784, 
118 N.J.Eq. SOL 

Teac.-TT-Tlptan v,.Tipton, Oiv.APP^ 
S.W.2d '865, erroi^ d^amisped,- judg¬ 
ment correct. . t . , i / ,; 

{&) ,Bvidence held, to phew deHvcry 
of deed to third person .fqp the do- 
nep^, making ap effectual ^t 

N.D.—Hunt V.' Etoimes,’ 2'52 1^.^. ^7^, 
$4 'KLO.' "889, 
l?yash.—In re Kirkpatrick's Estate. 
249 98;0^i 140 Wash;'4«'34 ■; - 

<3) Inadequacy^ ol hbbrfiial ‘^nsid^- 


98 N.J;®q. 728, followed in Mullen 
V. Mullins, 130 A, 632, 98 N.J.Eq. 
-727. 

R.L—Cornell v. Kettelle, 3 A.2d 654, 
62 ILL 128. 

Deed in Mqrow 

Where the evidence showed that 
donor executed a deed, which was 
kept in escrow, hut did deliver an ab¬ 
stract of title to the donee, that the 
donee stayed In possession ■with his 
permission and with his knowledge 
made valuable improvements on the 
property, but paid him rent, such 
evidence. In connection with testa¬ 
mentary provision^, was sufficient to 
show a gift of the land to donee with 
reservatio'd of a life estate in the 
donor.—^Rapp’Ixisee, 245 N;W. 317, 
215 lov^a 366. ’ 

Failure to,prove value of laud 

In thb absence of proof ^ to value 
at time of cofiVeyance, dee^d to sixty- 
five a<^res for recited consideration of 
five dollars cash''evidences onerous 
title, not gift—Edwards v. Edwards, 
T«x.01v.App.^ i62 S.W'i'Bd 657, error 
•refused. . f> 

FOxged title bond ' 

In' a suit fof partition, where one 
of the defendants claimed ownership 
by virtue of an alleged gift, evidence 
held to sustain the chancellor's find- 
Ing^that th? ,title bond under wWch 
own.ersl^ip was claimed was forged. 
—^Biackbuni v. Blankbuni, 234 S.W. 
^723, 193 Ky.’ 36. 

to show Inunediate 
of title 

Evidence held to show tha.t-glft.of 
,, land Inter vivos was not to be post- 
Thpofidd vcmtaL^^dhScTs • dSath- wtoerd' 

' there was delivmfy ef a deed eonvey- 
Tingi'an Absolute title.—Powers ▼. 
Hiiinerm flS A. '416» U iAX 


(3) Inadequacy's! nominal consia- 1 

6F9ti9n,/or, deed held to pW^-rNolan |V. ,Maw^ 

•pArATiAA It WAS trsnafer .bv. way 1 Okl. 149^ . 


fersnoe'!that»it transfer by,, 
of gift—Pomper v. Be!hnkei,v276,»,P. 

lot,.dMd6d,to-.de¬ 
fendants -vas purchased by pla^tUFs 
ch|,^,n4|pied;ib^< de£end%nfiia1i 

held to show |Wt,— 

'i,') IK-IU-I. ■ 

aviWwnW- hAa / diiOTArtstA temahow. 


O*t.-ryJN01.^ ,T. . 

; •jli. l4&, OB. Ili9; 

^enn.-^Mreroy .v. 166 & 

W 9.A S 23 



Tenm— 

W.2d-6^8., ff, ..r .v; 

•Tex .—^rtrawick v. Bd'ckheir Orphans 


49s Ark.—^Akins v. Heiden, 7 S.W.2d 
15, 177 Ark. 392. 

Cal.—Kennedy v. Scally, 217 P. 96, 

62 CaLApp. 367. 

Iowa.—Moore v. Olson, 294 N.W. 306, 
229 Iowa 182—Long v. Kline, 268 
N.W. 150, 222 Iowa 81—^Mann v. 
Nies, 238 N.W. 601, 213 Iowa 121— 
Elder v. Brown, 212 N.W. 147, 203 
Iowa 1124—Moehn v: Lelcht 195 N. 
W. 187, 196 Iowa 650. 

Kan.—Sample v. Reed, 287 P. 614, 130 
Kan. 524. 

Ky.—Blackburn v. May, 156 S.W.att 
738,' 288 Ky. 110. 

N.j_Horsfield v., Oedlcks, 118 A. 
275, 94 N.J.Eq. 82, affirmed Roberts- 
Horsfield v. Gedicks, 124 A. 925, 

96 N.J.Eq. 384. 

Old.—^Nolan v. Mathis, 297 P. 814, 
816, 148 Okl. 149, citing Corpus 
jtuis-Nolan v. Mathis, 272 P. 857, 
864, 184 Okl. 70, citing Corpus Jli- 
ris—^Lucia V.’ Schaefer, 233 P. 444, 
448, 109 Okl 167; ctting Corpus 
Juris. 

Pa^_^lass V. Tremellen, 144 A. 413, 
294 Pa. 436—^King v. King, 116 A. 
892, 273 P€W 851—Lang v. Lang, 14 
A.2d 216, 140 Pa.Super. 366. 

Tenn.—Mercy v. Miller, App., 166 S. 
W.2d 628. 

Tex.—^Pranzetti v. Pranzetti, Civ. 
App., 124 S.W.2d 196, error refused 
—Ortiz V. Roderiguez, Civ.App., OS 
S.W.2d 804—rBarrett v. Calloway, 
Civ.App.; "OS S.W..2d 367—^Mlnchew 
V. Murphy, Civ.App., 270 S.W. 1069. 

Utah.—Boland v- 'Nihta'os, 296 ’ P. 7, 
ID,! 77 Utah 295, citing Corpus Ju¬ 
ris. ' 

Wash.-rVaut V. Vaut,/a0S F. 877, 118 
Wash. 221. / ’ ^ - 

28 C:J. h 680 notse 701 

Bvldsnoe lieldtSjiifflsiqiit 

Ark.—^Lumpkin v. Askins, 68 S.W. 
2d 9^,' 18^ 1009. 

Ga.—^Mitchell v. Hunt, 196 S.B. 711, 
1^5 d^"83S—'■Milton -v. Milton, 1-62 
Ga. '92—Sikes v. Seek- 
inger, 187 SM. 833, 164 Ga. 96— 
HoH^ .Vi- Mercer, 15 •B.E2d 253, 
65 Ga.App. 53. . > 

lowJsi’Hr^L^emhkB V.: Ijemhke, 18T K.W.> 

^ 86S,r»194 ioWa 806. ' ‘ 

!Kan.—^Klein v. Blaokshere, ^216^. P.' 
316, lllJEan. 5^. .,1 




MtenvHfWeiBjKon v/iWestiiS|*^205i^.'il3>^j 


k tofnshow. LTex.—^Trawick v. jsucaner i __ 

to J^v.t' iM«« £lB- i&W.MAW'^Mf»ftrr-HYenson,y. 
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the identity of the land®® and the fact of gift,®^ 
but also as to the acts done thereunder,®2 the ex¬ 
clusiveness of the possession,®® and the making of 
substantial improvements.®^ The donee's mere oc¬ 
cupancy of the premises is not of itself proof con¬ 
clusive of a gift inter vivos.®® According to some 
decisions a mere preponderance of the evidence is 
insuflScient to prove such a gift;®® the proof must 
be sufficient to satisfy the jury®'^ beyond a reason¬ 
able doubt.®® It has been held, however, that it is 


sufficient if the gift is established with reasonable 
certainty®® by a preponderance of evidence,®® and 
that proof beyond a reasonable doubt is not nec- 
essary.®^ The evidence need not be of any partic¬ 
ular kind or class,®® and the ultimate fact of gift, 
like other material facts, may be inferred from 
facts and circumstances.®® Pa 3 nnient of taxes on 
land by the alleged donor after the date of an al¬ 
leged parol gift is a circumstance tending to refute 
the allegation of gift, but it is not conclusive,®^ 


Horsfleld v. Gedlcks. L24 A. 926, 96 
384. 

Tex.—^Lehman v. Barry, Civ.App., 126 
S.W.2d 499, error dismissed, judsr- 
ment correct—Barrett v- Calloway, 
Civ.App., 66 S.W.2d 867—Rosek v. 
Kotzur, Civ.App., 267 S.W. 769. 

Wls.—^In re Cullen's Estate, 272 N. 

W. 363, 224 Wls. 463. 

28 C.J. p 680 note 70 [a], 

BtideiLoo Iliad iiunifflcleut 

Ark.—^Belchsllch v. BeichsllCli, 6 S. 

W.2d 739, 177 Ark. 47. 

Iowa—Egrgrimann-Eckard v. Evans. 
263 N.W. 328. 220 Iowa 762—Myers 

V. Myers, 198 N.W. 484, 197 Iowa 
1137—Moehn v. L.eicht, 195 N.W. 
187, 195 Iowa 650—Cougrhlln v. 
Cougrhltn, 190 N.W. 403, 194 Iowa 
830. 

Kan.—Sample v. Reed, 287 P. 614, 130 
Kan. 624—Countryman v. Merwln, 
282 P. 724, 129 Kan. 317. 

Ky.—Blackburn v. May, 155 S.W.2d 
738, 288 Ky. 110. 

Mo.—Stewart v. Stewart, 262 S.W. 
1016. 

Okl.—Nolan v. Mathis, 272 P. 857. 
134 Okl. 70. 

Pa—Kirk v. Ford, 200 A. 26, 830 Pa 
679. 

S.D.—Christensen v. Christensen, 266 
N.W. 109, 62 S.D. 641. 

Tenn.—^Mercy v. Miller, App., 166 S. 

W. 2d 628. 

Tex.-:-Ortlz v. Roderl^ez, Civ.App., 
98 S.W.2d 804—Wilson v. Kush, 
Civ.App., 33 S.W.2d 810, error re¬ 
fused—Minchew V. Murphy, Civ. 
App., 270 S.W. 1059. 

Utah.—Moffat v. Hoffman, 214 P. 308, 
61 Utah 482. 

28 <?.J. p 680 note 70 [b]. 

SO. Ga-Heidt v. Heidt. 42 S.E.^ 263, 
965. 

W^ya.-T^i$hqrt y. Patton, 90 S.E. 598, 
n wta. 1^9—White V. White. 60 
^.W.Va. 80. 

SlJ^'K^^i^BroiWn . V8' Slxtsser, 288 P. 

743, 136 Kah. 834. . , 

Tex.-^iBtlkhto^r-v? Pruitt, Civ.App., 
77 S.W.2d 764, erfor > dismissed. ^ 

28 C.J. p e«0 note 71. v 
Proof of formal 

PerOo^ gift from 

deceas;^ record ^ dvmer must 

show formal gift, lir'addition to evi¬ 
dence of corrohoiaiiftg ' nature, and 
where tite eVldOirOe' faRed "tb ^show 
tUiKl! 'tlt6 


to the donee "T give you this land," 
or words of similar import, evidence 
of general statements of donor to 
third persons that the land belonged 
to donee and that the latter had lived 
on the land and made improvements 
thereon was insufficient to show a 
gift—Rayl V. Central Trust Co., 272 
P. 147, 127 Kan. 131. 

That the parties were together at 
the time of an alleged contract for 
the gift of land is an essential item 
of proof where it is sought to show 
a parol gift of land.—^Rader v. Kei- 
per, 132 A. 824, 285 Pa. 579. 

Bvldemoe held snfficieiLt to show 
fact of gift of his interest in realty 
by donor to Chinese society.—Su Lee 
V. Peck, 240 P. 436, 49 Nev. 124. 
Evldeiice hdd izumlOoieiit 

(1) To show gift, by donor's coten¬ 
ant of his Interest in realty to Chi¬ 
nese society.—Su Lee v. Peck, supra. 

(2) To show fact of gift where at 
most it Indicated intention on pcurt 
of testator at some time prior to his 
death to make a gift of realty.—De- 
neen v. McKain, 37 N.T.S.2d 977., 

60. Iowa.—^Myers v. Myers, 198 N.W. 

484, 197 Iowa 1137. 

53. W.Va.—Short v. Patton, 90 S.E. 
698, 7$ W.Va. 179—White v. White, 
60 S.E. 885, 64 W.Va. 80. 

64. Tex.—Hightower v. Pruitt, Civ. 
App., 77 S.W.2d 754, error dis¬ 
missed. 

28 C,J. p 680 note 74. , . 

Bvldenoe held suAoient to show per- 
maneiLt improvements 
Tex.^Xiehman v. Barry, Civ.App., 
126 .S.W.2d 499, error dismissed, 
judgment correct—^Pickle v. Horn, 
Ciiv.App., 87 S.W.2d 802—^Rosek v. 
lector, Civ.App., 267 S.W. 759. 

28 C.T.' p 4^0 note 74 [a]. 

Temporary improvements 
Improvements of temporary’ Ghax>- 
acter to make home more livable 
,were held not sufficient to- establish 
title in one m&k^g ^mprovemezits un-, 
der claimed oral gift—Nugent* v. Dit- 
tel, 239-N.W. 569, 218 Iowa 671. 

66. Iowa.'—Nugent v. Bittel^ 289,N. 

W. 659, 213;Ipyra 673^. 

'Prolongea ooonpaamy 

Mere’ocoupanc 3 ^ of premise^ does 
zikot <!i^FOve thb gift thereof; but it may 
lie permlsslve-^-Ohty,' amd the proof 

890 - 


must be Independent of the mere act 
of occupancy for any number of 
years.—^Moehn v. Leicht, 195 N.W. 
187, 196 Iowa 650. 

63. Kan.—Cook v. Cook, 161 P. 625, 
99 Kan. 351. 

OkL—Nolan v. Mathis, 297 P. 814, 
148 Okl. 149—^Lucia v. Schaefer, 
233 P. 444, 448, 109 OkL 167, cit¬ 
ing OoxpiLs Juris. 

Bare preponderance as not enough 
"The existence of a parol gift of 
land is one of those things which 
cannot be established by a bare pre¬ 
ponderance of the evidence."—^Beattie 
v. McKinney, 254 S.W. 838, 840, 160 
AA 81. 

67. Kan.—Cook v. Cook, 161 P. 626, 
99 Kan. 351. 

5a Ga.—^Poullain v. Poullain, 4 a 
E. 92, 76 Ga. 420. 

Pa.—^Hart v. Carroll, 85 Pa, 408— 
Caldwell V. Caldwell, 24 Pa.Super. 
280. 

69. N.D.—Gran v. Gran, 290 N.W, 
241, 69 N.D. 725. 

28 C.J. p 680 note 78. 

6a Neb.—Wylie v. Charlton, 62 N.W. 
220, 43 Neb. 840. 

Tex.—Carleton-Ferguson Dry Goods 
Co. V. McFarland, Civ.App., 230 & 
W. 208—Field v. Field, 87 S.W. 726, 
89 Tex.Civ.App. 1- 

61. N.D.—Gran v. Gran, 290 N.W. 
241, 69 N.D. 726. 

ea Ind.—Ost^rhaus v. Creviston, 111 
N.B. 634, 62 Ind.App. 382. 

ea Ind.—Osterhaus v. Creviston^ 
supra.' 

Iowa.—^Hagerty v. Hagerty, 172 N. 
W. 269, 186 Iowa ,1329. 

64i ^ Tex.-^-!Carleton - Ferguson Dry 
Goods Co. V. McFarland, Civ.App., 
230'aw. 208, 

l>onor’8 payment of taxes as not 
overthrowing dear evidence of 
gilt 

In ah hctibn td tiulet title, brought 
on behalf of Chlneibe religious' sode-^ 
ty^ -where plaintiffs claimed prdperty ^ 
in question had been given’ to' thein ^ 
by former Owner, < it wad held' that 
payment of taxes by record oWh^ 
did nbt bonduslvely - refutO' plain- / 
tiffs' claim of gift lor overthrow clear 
ancb aatllEffactory. pToof of <sueh 9 i£t.-r^*v* 
Su Lee v. Peck, 248^ F. ^^435, :49: N6v. 
12Cfc .A C-I lU/'' / 
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nor does the failure of an allied donee to pay tax¬ 
es necessarily prove that there was no gift of the 
land.*® 

g. Number, delation, and Interest of Witness¬ 
es 

The testimony of a single witness may be suffi¬ 
cient to show a gift, or that of a number of witnesses 
may be Insufficient, and the Interest or bias of the wit¬ 
ness goes to the weight of his testimony but does not 
Qsreclude its being accepted as true. 

A gift inter vivos may be supported by the tes¬ 
timony of a single witness, where it is clear, con¬ 
vincing, and satisfactory.®® A g^ft may be upheld 
on the unsupported evidence of a wife,®*^ husband,®® 
or other relative®® of the donee, unless there are 
circumstances of suspicion, or the character of the 
witness is such as to shake the confidence of the 
court in passing on the facts of the case,*^® and 
even the uncorroborated testimony of the donee 
may be sufficient, if believed, to sustain a gift.*^^ 
Great caution must be , observed, however, in bas¬ 
ing a finding on the uncorroborated testimony of a 
donee after the death of the donor,72 and ordinarily \ 
such testimony will not be accepted as sufficient un- | 


der such circumstances,^® especially where the do¬ 
nee is a confidential agent and the intended execu¬ 
tor of the alleged donor.'^^ 

Testimony of a number of witnesses in support 
of a gift may be insufficient to show such gift 
where circumstances render their testimony im¬ 
probable.^® The testimony of claimant's servants 
or relatives or of other interested parties has been 
held insufficient to establish a gift*^® 

§ 68. Trial 

The trier of facte should consider all the evidence, 
weigh It in the light of any conflicts, and determine 
whether It meets the standard required to show a gift 
inter vivos. 

The trier of the facts, in determining the issue 
of a gift, must consider all facts and circumstanc¬ 
es in evidence,77 weigh conflicts,^® and decide 
whether or not the evidence adduced is of the clear 
and convincing character essential to sustain a 
claim of gift.*^® 

§ 69. - Questions of Law and Fact 

What constitutes a gift Inter vivos Is a question of 


as. Nev.—fiu Lee v. Peck, supra. 
Donee' a soolety exempt from tasa* 
tion as reUgioua la oliaraoter 
In an action to quiet title brought 
on behalf of Chinese rell^ous socie¬ 
ty, the fact that such society did not 
pay taxes did not militate ag^nst 
its claim that property had been giv¬ 
en to lt>y gift, inasmuch sis under 
Rev.LiJ § 36,21, the. property was ex¬ 
empt from taxation, it being a Joss 
house! used for religious worship.— 
Su Lee v. Peck, supra. 

68. N.T.—Burt V. Harris,. 152 K.T. 
S, 9-56: 

87rf N.T.—Andrews v. Nichols^ 101 

N.T.S. 977, 116 ApptPiv. 646-r^Mat- 
.. ter of Van D^rjpae, 121 .N.7:.S. ?62, 
56 Wsc. 399. - . 

€8b N.T.—Bouton v. WeAch, 68 N.H. 
639, 170 N.T. 664—Andrews v. 

Nichols, lOl N.Y.S. 977, 116 App. 
D4w 645—Matter of Van .peraee, 

' 121 N.T.S. 662, -ee Miac. ^90. 

69. N.T.—Andrews v. NfichotS; 101 

N.T.S. 977, 11-6 'App;DlV, 64*5. 

28 p’683 note 19. 

7a N.T,-J-.4iidrews V. Nichols, 101 

N.T.S/ 977, 116 App-PiV. 645. 

71-‘ U,B.-^B^zpatrick v. Gi-aiiam, NJ 
.T.J 122 f: 401, 58 C.C.A. 619. 
.jrJV.-r-Westierlo.T: De Witt >6 N.^. 
,,34b; 93 A^D. .617. ,, . , 

N.T.^Ik ^e^Bfedfikaa, -166 N^T^S-j 
800. * ? 
Pa;^Heid’s> Hstate, ll-Pa.Dist./18^v^ ; 
-Nirf^-^right V. SaMB^er; 1S7 AJ 
- 667jf 141 ^ 

28 Cjr. 688 ' ii 


74L Pa.—Hutchins* Pstate, ^ 17 Pa. 
List. 648. 

75. N.M.—Medler v. Henry, 101 P.2a 
398,.44 N.M. 276. 

Tive tudxiipeaohed witnesses ooiitra- 
dioted by drcumstaaoes 
Evidence authorized finding that 
gift was xrot made, notwithstanding 
uncontradicted and unimpeached tes¬ 
timony . of five witnesses that gift 
occurred, in view of inferences from 
conduct of witnesses and others, and 
.other, circumstances rendering the 
.testimony improbable.—^Medler v, 
Henry, supT^‘ 

7a N.T.—In re Brown's Ex'r, 226 N. 
, fA i, 180 Misc. 865, modified in 
oth4r respects In re Brown’s Es¬ 
tate, 232 N.T.S. '371, 225 App.Div. 

‘ 759, modified in other respects' In 
re Brown’s Will, 169 N.H. 612, 252 
N.T. 366. 

STot deso: and ooaviaoliig ‘ 
t Testimony of claimant’s relative, 
serv^ts, or Interested parties is in- 
saffleien^ to establish gift inter vivos 
by^ the clear and convinei^ evidence 
required.—re Davis* Hsiate, 220 N. 
T«S. 204, 128 Mlsc. 622^ aflrmed 226 
KT.a 797y 2^2 'App.DIy. 846. 

77. CaL—^Bia^bura *" Vi:'* Merchants* 
-iLiffe^Ihs.-Co., Burlixigton, lOwa,* 2'65 
OaLApp. 862. ' ■* 

N.T.—^In re Br^wWis Hx*r, 226 N.V.S. 

166jMiso. SOSi, .modified itfKbfehpr. 
respects In re Brqwn/s Hatuto, 232', 
N.T.S. 871, 226 AppiDivi.'652,fmod-, 
v/fidedlto odhesTespectS'.Inire Bacownfs 
Will, 169 N.EI.: 612^262 M.T.,866. , 

jm 


7a R.L—^Millman v. Streeter, 19 A. 

2d 254, 66 RL 341, reargiiment de¬ 
nied 21 A.2d 559. 

Shift ia bssis of olalm sad other 
oonJliots 

In determining whether there had 
been a valid gift Inter vivos' by de¬ 
ceased to his friend of money in safe 
deposit box, trial Justice' had a right 
to consider shifting by respondent of 
basis of her claim from a different 
basis made at previous hearings and 
in the present rait,' and' conflict be¬ 
tween certain conduct of alleged do¬ 
nor’s friend and her testimony. The 
trial Justice could also consider, the 
conflict between certain ,,of ifthe tes¬ 
timony of friend qf; ail^^ jdonor 
and.that of third persons, the exer^ 
else by alleged donqn alqse, of the 
right to use the money in the safe 
deposit bpx^ tcqnfilcts in the friend's 
testimony^ the :; friend’s testimony 
that she had added the name of 
alleged donor to the box as a matter 
of "convenience** as contrasted with 
other testimony, to the contrary, and 
. testimony of friend, which was open 
reasonably to an inference that she 
knet(r> aqd fe^t that all -of alleged do- 
^Iqged gifts ,to her were made 
because ‘he wanted eyei^thlng in or- 
<Jler "if anything happened to him.**— 
'^^llimem v. Streeter, supra. * 

.78,1 N.T,—^In re Brown’s Bx'r, 226 
>: l^T.S. 1, 180 Misc. 865, modified 

V In other respects In re Brown’s 
. Ifetate, 232 N.T.S.; 871, 225 App. 

Div. 759, modified in other respects 

V In re Brown’s Will, 169 N.B., 612, 
^ 252 N.T. 366.. 
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law, but whether conflicting evidence or conflicting In¬ 
ferences from undisputed factS' In evidence show a 
gift In any particular case is a question of fact. Where 
the facts in evidence permit the drawing of more than 
one reasonable conclusion, it Is a question of fact for 
the Jury or trial court to determine whether a donor 
had the requisite mental capacity and donative intent, 
whether he delivered the subject of gift and whether 
the donee accepted it, and whether there was fraud or 
undue influence, or revocation and redelivery. 

What constitutes a gift inter vivos is a question 
of law for the court,'®® or under the evidence in a 
particular case may be a mixed question of law and 
fact,®i and whether or not there is sufficieiit evi¬ 
dence to be submitted to the jury bn the question of 
a gift inter vivos is for the court to decide.®® 
Where the facts are known and unquestioned, and 
where but. one conclusion can be drawn therefrom, 
the court may, as a matter of law, on the evidence 


adduced, declare that a gift has or has not beer 
established,®® and on such evidence is under a'dutj 
so to do.®^ The combination of circumstances 
which will bring a transaction within the legal defi¬ 
nition of a gift is, however, essentially a question of 
evidence and not of law,®® and where the question 
depends on inferences to be drawn from a variety 
of facts and circumstances, in the consideration of 
which there is room for a substantial difference of 
opinion among intelligent, upright,and reasonable 
men, then the question should be submitted to the 
jury* under appropriate instructions,®® although 
there is no conflict in the evidence,®7 and where 
there is either'a conflict in the evidence as to what 
facts' hive been established, br room for a reason¬ 
able difference in opinion as to the proper infer- 


80. Me.—^Holmes T. Vlgrue, 173 A.’ 
818, 138 Me. 50. 

Mo.—Schwalbert v. Konert, 76 S.*W. 
2d 445, 449, 230 Mo.App. 811, Quot¬ 
ing: Corpus Orarls. 

N.C.—dross V. Smith, 44 S.B. 111, 
132 6t)4^r ;/ ^ . 

81- CaL—Blackburn v. Merchants* 
I«ife Ins. do., BUrling'toii, lowa, 265 
P. -882, 90 Oal.App. 362. 

Me.—Holmes v. Vigrue, 173 A. 816, 
183 Me. 60. ' 

88. Mo-—Schwalhert v. Klonert, 7*6 i^. 
•Vir.ad 448, 44*9, 2S0 Mfo-App. 8ll, 
Quoting Cqxpuui 
28 C.,J. p 683 note 29. 

83. Minn.—StahUfV. StaJm,*,2W.N.W. 

-137. 102 MIubu ;27g. 

Mo.—Sohwalbeijt Eqnertjr 7,6 S.^. 

* 2d 445, 449,. 230 Mo.Ap>p. 311, Quot¬ 
ing •CocpaErfJiixls.i- 1 ,. « 

Tex.—Coleman' Vi . Klein, Civ.App., ,97 
S.W.2d 265, error dismissed. 

23 C.J. p 683 note 30. 

B'vldMice held IksuAoleiLt for mbmls- 
sldn to Jury 

(1) Generally. 

Kan.—^Billings V. Bishop, 286 P. 221, 

■^ •136’Ean.'453. » ' .* 

' iKy.-^Srashears'* Adm'r v: Oder, 166 
' ' S.’W'sr2d''801v 391 Ky. 817. f 
RlI.iii-Mlllei^-^^V. ’ MUler, 196 A: 406, 
'8l6. f' i ^ 

‘‘■Crt^^-^dod'V. Wood,‘ 49 P.2d 416, 
imasti 394. ■.» 

(2) Bemurrer to plaintiff's evidence 
establish 'oral gift’ of lands by de- 

^deas^d' tp blpfher was held properly 
'i^ustaih4d!.—Hdlan v. Mathis, 272 P. 
’‘8'67;\iS4;• dtff.' "70—Nolan v. Mathis, 

'^legred ,{lonee to 
recover personal property'or its val- 
alleged -dd- 
intention to 
^l^9thotfr*»eof •’of'delivery 
'or to Some 
to 

O^Bsteh; ^47 N.B. 4, liUStOIUdlSti. 202; 


(4) In executor's attion to replevy 
securities a;nd bank deposits given 
by testator to testator's sister and 
.mother, evidence was held to estab-. 
lish, as a matter of law, th^ testa¬ 
tor was mentally competent to make, 

:and, by giving sister keys to safe 
deposit boxes, written authorization 
to withdraw contents’-therefrom, and 
checks covering testator's deposits, 
did mak^< valid gift,, rendering it af‘ 
ror to submit case to jury.—Wilson 
V. Findley, 276 N.W. 47, 223 Iowa 
‘1281.* ' ^ 

(5) In suit by payee's adihlnirtra- 

tdr on tiote, evidence which fairdd’ 
to show that note was eVer . delivered 
bjf" payee to maker or to a third per- 
sbh for maker with Intention of part¬ 
ing with title to note was insufficient 
for jury on Question 'of grift -inter 
vivos,—Walker ’v. Travis, Mo^App., 
125 «.W.2d 79. : i 

Coh*ireyaiioe e^resfdng to oonsld- 
tobtioxi money dr thing of vaide, no 
matter how small, canAot be hdld as 
matter of law ,pp., ^videpce ^t. 
^^alj-^Hollpmon v^ ,.Board, o^ plica¬ 
tion of -Stewart punty,^ J47 S.B. 
882. 168 Ga,.S59„ . 

,,Texi--]3rito.v.,‘.Slacfc Ciy^App.,, ^5. S. 

■ W.2d 881- . ; “ 

84- Pa—Holmes v. Xiamar, 77-'Pa 
Super. 47..,.-r . r.. , 

' ’ itlT.-^In re Bralfty’s ‘ Bstalte;' 284 
^N.T.S. 36*6, ^33 Misc. 796, reversed 
on other grounds 239 N:Y.S. 5, 228 
App.Dlv. 66, affirmed 173 N.H 879, 
264 N.T. 590. ^ 

86. Mo.-^Schwalbert v. Konert, 75 jS. 
•W.2d 445. 449, 230 Mo.App. 511, 

Quoting Corpus dtUdS^, I 

Tpx,—^Ward, y, jQiies, Civ.App-, ,293. 

S.W. 604,f>506,. nUing Coziw. nzia 
3.8^ 683: note 31. 

'.BvideBhd ‘taeub-aiillloieiit fbr submls- 
4 to 2 i. to Jury • 

' ■ 01). • GSnerallyc / 

^Xewa—Maldor v. • Johnsdn,^ '273 N.W.' 
.iUB,.«25 Itfwa 444.: . .C -.s; . : v ' 


Mo.—^Fell V. Wells; App., 268 S.W. 

893. * J. . . ■ . 

Neb.—^B>uU V, Armian, 192 N.W. 961, 

110 Neb. 70. 

(2) In an action to replevy an un- 
Indorsed promiffsory note, which al¬ 
legedly had been' given to plaintifl 
but delivered to defendants' testator 
for safe-keeping,^ evidence that de¬ 
fendants' testator had attended to all 
the donor's, financial mattera that he 
had admitted delivery ,pf the .note 
in contxover^iy to him fpr pl^ntiff, 
that he wrote jsi/ietter stating plsin- 

. tiff's nqte "is, in my bpx," where it 
was in ^aqt .fohud* and evidence that 
he had promise^ the donor to get and 
dellyer the nbtp to plai'ntitt, .Vas heJLd 
sufflciont'to raise a question for the 
Jqry,as to the gift—^McCfune v. Dan¬ 
iels, Mo.App.. 251 ^-W./^SS. 

(3) That .the donor received divi¬ 

dends, voted stock, and acted as di¬ 
rector was hel<^ not to Justify conclu¬ 
sion as matter of law t^t there Wab 
no gift of stock before donor's' dciath. 
^-^^rissbni v. Sternberger, -<!4<3.AiN. 
C., aO pd 764. . ^ . • 

(4) ' Dohee's unCah€radi6t4d testimo¬ 
ny that a close frienS' of her hus¬ 
band' andf-he:if' intimate firiend before 
and aftdr husband's death had a year 
before death glVeh her the key to^.his 

^'safe ^deposit box and isttated tha* ^ev¬ 
ery thing in it was hers, enumerating 
fthe securities, found, thpreln after .Ids 
deaths.I did, not as nuatter of law re- 
Qulre a finding.of a "gift inter?vivos** 

such sepuriiies, wherd pottipns.pf 
donpe's tes^tdppy ^ 'did 

not consider securities ’would be hers 
until After dbnor'b dtafefc and’becA^- 
Jttleis' Tfere dokoz^s onlj^ niWns bf dup- 
bdit %xcept' ’foi^^a One thousand' one 
hundred dollar ‘bank account.—Lord 
W-vKatzsil?5AR9d»f907, 

368. jfuy ' 

9A £Mb:^as<liLWaibetyt Ednertv 

Qtfotihg co]mipi'.fM^ roi 
28 <J.J. ^ 553 iiW a 
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ences to be drawn from the midisputed facts in 
evidence, the issue of gift or no gift becomes one 
of fact for determination by the jury or other trier 
of the fsLcts,®® and under such circumstances it is 
erroneous to decide the issue as a matter of law 
without submission to the trier of facts.^^ Thus 
where more than one reasonable conclusion may be 
drawn from the evidence, it is for the jury or other 
trier of facts to decide as questions of fact matters 
relating to the mental capacity of the donor,^^^ de¬ 
livery of 'the subject matter,^i acceptance of the 
gift hy the donee, the intent with which the de¬ 
livery was made,®® fraud and undue influence,®^ 
revocation and redelivery,®® the suflGlciency of im¬ 


provements to sustain a parol gift of land,®® wheth¬ 
er or not a donor reserved to himself sufficient 
property for self-support,®^ and the terms of the 
gift.®® 

The credibility of the witnesses is also for the 
jury.®® 

§ 70. -Instructions 

The instructions In cases involving gifts Inter vivos 
should define the essentials of a valid gift and instruct 
the Jury as to the law in compliance with the general 
rules governing Instructions in civil actions. 

Under the general rules governing instructions in 
civil actions, as discussed in the C.J.S. title Trial 
§§ 266-448, also 64 C.J. p 510 note 4-p 1008 note 


sa Iowa.—^Malcor v. Jolmson, 273 N. 

W. 146, 223 Iowa. 644. 

Ky.—Chlpman's Adm'r v. Gerlach, 
150 ,S.W.2d 633, 286 Ky* 157—Hol¬ 
land V. Pearson, 111 5.W.2d 581. 
271 Ky. U5. 

La.—^Doucet v. Dobras,. Ai>p„ 166 So. 
764. . 

Me.—Sweeney v. Lebel, 29 A.2d 746— 
Adams v. Poley, 179 A. 297, 133 Me. 
516. 

Mass.—^Bedlrian v. Zorian, 191 N.R 
448, 287 Masa .191. 

Mo.—Dickson v.. Dickson, 101 S.W. 
2d 774, 2an ‘m:o.App. 615—In re 
Hartley'^ Estate,' Xpp., 64 S.'W.2d 
429—^Martlnsbur^r Baiik v. Penne- 
wald, .App., 2 S.WM 207. 

Neb.—Lldpalla^ v. l^endt. 265 IST.W. 
538, 130' Neh. 646. 

N.H.—Burns v. Nolette, 144 A. 848, 

‘ * 83 N.H. 489, 67 AlL.!^ 1071, 

N.T, — Getes V. Gridley, 241 N.T.S. 

710, 229 App.piv. 368. 

Okl. — A-t>rams V. N^l, *66 P,2d 922, 
17^ Okl.'559. . 

.Pa.—Finn v. Finn,. 186 A, 847, 322 
Pa., 196—JoWson y. Staples, 5 A. 
2d 433,' 136 I^a.Sqpe^. 274—Itueb- 
lip^ y. Hor^uhg;, 98, Pa.S\rper. 5.^5. 
B.I.—feassp^v. p’Aij^i^p’a, 16» A. f5l. 
Tei-^Barrett v. Calloway, Clv^App., 
- 36.7-TclEliWto v<3aEfeuskvBeiv. 

App„ 52 S.W^d’ tlOlhsfSlpanroV. 

I Sloan ,.> CivJVpp.,. j j32 2^ 51 3 t— 

. ./Ward V* Jiones, Civ-ApP.^J 2(93 S.W, 
60-4—Compton-V. Skeetexss^. Civ.App«, 

■ 250 S.WV 201. ' V ... 

Va.—Levine v. Levine, 132 S^B. 620, 




tj.J. p" ^8 note Sk»’ 



' 69. * ifT.Y.^^mer v. Sily^rin^, 16^ N. 
B. 910, 247 N.T. 44TJ 224 

N.T.S. 609|’*9f34*‘App.Df<f^.^im.y”'"'' 
Sttitd BaaBk^V.' Crtis. 
81 P.2d 369, 05^ UeaflJ<326.- 
vl') .V 'j tom O*--T ’ 

.SSfcr /VAlj(ew NJ 

E. 1047, 44 N.E. 9, 146 Ind. 98. , 
>R-'I.rH'B«Eo<teni9Wfcd ,Tr!istTCGi4^U Sb6r-| 
man, 186 A. 601, 66 
. -n iJQit iDaviesi,iti63^50*!4,l 

' 53 ILI. 60* 081 ! 

lesuV of'mental tn^soundndds l^thel 


Jury.—McB:night*s Adm'x v. Hc- 
Enight. 139-S.W.2d 426, 282 Ey. 622. 

91. N.C.—^Handley v. Warren, 116 S. 

B. 168, 186 N.C. 96. ‘ 

Pa.—In re Fritz* Estate, 5 AL.2d 601, 
135 Pa.Super. 463. 

28 C.J. p 683 note' 34. 

SO. Mo.—^Eunst V. Walker, App., 43 
S.W.2d 686. 

93. Ala.—^Davis V. Wacbter, 140 So. 
361, 224 Ala. 306. 

Conn.—^Hartfor^ - Connecticut Trust 
<!k>. ,v. Slater, 169 A. 678,. 114 Conn. 
603—^D. M. Read Co. v. American 
Bank & Trust Co., 148 A. 130, 110 
Con^. 461. 

N.D.—Perry v. Brdelt, 231 N.W. 888, 

' 5^; n.d. r41. 

tftah.—^Helper State Bank v. Crus, 81 
P.j^d 369, 96 mah 320. 

28 C.J'. p ^82 note 35. 

Clift or,loatt 

Wketb^ a .particular transaction 
was > intended' as a gift or a loan Is 
ordinarily a question of fact.— 
Scbwalbe'nt v. EPJaert, 76 S.W.2d 445, 
230 Ido.App. 8li—28 C.J. p 683 note 
[bi. 

^ft or fsle. 

Evidence sufficient, prlma facie, ' to 
suggest that transfer of property 
^oonstirutbs 8fift as cdstlngulslied 
from sale raises iih' isSue ot i^ct— 
Brito V. Slack, Te±.CiV.Apb.i 25 ' S. 
'"W.2d 681-^28 C.J. p 683 note 36 [a]. | 

^ Ip^a-rn-MUlard v. Winkey, ,206 

^4. j ^ 

HI,—^lUipda Jsland Hospital T^st 
*99. v. Jsbermap, 185 A. 6pl, 56 R.I. 

■ ^.35o—Uziiqp' t[o. V." Davies, 

Berti. 1*7 A. '?ei, , 

28 C,J. .p 683 nota . ^ ^ 

V ^;pv«aiwjbiei|e fldpaia]^ .s el a^ l oii «Mre 

tba -question of /upd^el 
.Wljuance 4prvalldMiW *a ^ft 4s.ona/flf 

.’/‘O • irfH I 

r>n«wilis^<9didMifoe^cis'!io 
rids * 

bacheiof lust four days befcnre^iNia 


death allegedly gave his life savings 
to a female cousin, with whom he 
was living and on whom he had re¬ 
lied for care and advice as to his af¬ 
fairs, established the existence of a 
confidential relation between the par¬ 
ties, the question whether donee had 
overcome the presumption of undue 
influence and Invalidity of the gift 
was for the jury.—Small v. Nelson, 
16 A.2d 473, 137 Me. 178. 

IMdence hold for jn^ . 

Mo.—^In re Decker’s* Estate, 152 S. 

W.2d 104, 348 Mo. 32. 

Svidenoe held insnfflelMrt for jury 
Ely.—^McKnight’s Adm’x’ V* McEiilght, 
139 S.W.2d 426, 282 Ey. 622. 

9B. Ga—Sanderlln v. *Sanderlin,’ 24 
Ga. 583. 

99. Tex.—^Barrett v. Calloway, Civ, 
App., 66 EW.2d 367. 

97- La.—H^ron v. Davis, App., S 
So.2d 787. 

Statutes rendering gift invalid where 
effect Is to deprive donor of'means 
of self-support see supra S 36.: 

9a N.T.—Read v. Morfprd^ 19j6, N- 
,T3. 433, 20.3 App,Diy, . 

28 C.J. p’634 noteSfS.,^ , fit ' 
OoBieptiiral i 

In an actlpf^.iof. ^res^pass jbo try ti- 
tplp, where ;plf^n^^^, 5 ^}Mxn 9 d land by 
reason of "pcLrol, gi^f. from owner, it 
was held that evidence, most fayora- 
“bly cohiArufed^’Wr plaintiffs, still left 
it uncertain eS'^io whether alleged 
donor gave land to plaintiffs in fee 
or merely pei^- 
mittpdjp^lalstlifw to remain on ,19ihd as 
^khcfet’paimieht of rent,' arid 
that the terms of parol gift and defi- 
^ti^n.of ^undaries thereunder were 
ehi^ded' iri doubt, speculation, 
and surmise that It would be folly 
to submit plaintiffs* claim to Jury.— 
WeMb Guardian Trust Co., Tex. 
Civ.App., 276 S,W. 276. 

99- U.S.—^Fitzpatrick v. Graham, N. 
X k; iai2.F.-401,^€8 CiCliA. 619;^ 
Mtfin.—^Peters’ v. ©tdiulte^ 119 N.W. 
386, 107 Minhi 99*, ' ^ ' . i- r 
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15-99, the instructions in an action involving a gift 
inter vivos * should not he misleading,^ or express 
an opinion on the weight of evidence,^ or comment 
on isolated parts thereof,^ or instruct on one view 
of the case only, ignoring pleadings or evidence on 
another view;^ and in application of the general 
rules the courts have approved^ or disapproved® 
particular instructions relating to gifts. ^\^ile, in 
such actions, much is left to the discretion of the 
judge trying the cause, as to the extent of instruc¬ 
tion required by the exigencies of the particular 
cause, where no particular direction is prayed for,7 
it is the duty of the court to instruct the jury as 
to the law,® in accordance with the evidence,® to 
define what constitutes a gift,i® and, where the cir¬ 


cumstances require it, to caution them as to the na¬ 
ture of the evidence and the degree of confidence 
with which they can rely on it.^^ Refusal to give 
a requested instruction fully covered by an instruc¬ 
tion given is not error.^® 

§ 71. -Verdict and Findings 

The verdict and. findings in an action involving a 
gift inter vivos should conform to the law, evidence, and 
issues. A finding of the fact of gift Implies findings of 
the essential elements thereof and negatlyes a claim 
of undue Influence. 

The verdict and findings in an action involving a 
gift inter vivos must conform to the law^® and the 
evidence,!^ and be responsive to the issues.^® The 


1. Ala.—^Feore v. Trammel, 104 -So. 
808. 213 Ala. 293. 

28 C.J. p 684 note 47. 

2. Oa.—Respass v. Toungr, 11 Ga. 
114. 

28 C.J. p 684 note 48. 


3. Mo.—Jones v. Falls, 73 S.W. 903, 
101 Mo.App. 536. 

4 . Ala.—Couclj V. 'Couch, 37 So. 405. 
ICy.—^Pagre v. Pagre, 1 Ky.Op. 385. 
Mo.—^Reynolds v. HaJison, App., 191 

S.W. 1030. 

28 <1J. p 684 note 50. 


8. Cal.—Jean v. Jean, 277 P. 813, 207 
Cal, 116. 


S^rxee of proof 

Iowa.—^Malcor v. Johnson, 273 N.W. 

145, 223 Iowa 644. 

Xateot 

Idaho*—^Plckerd . ▼. Dahl, 127 P.2d 
759. 

ihurtonetions as to grlfts of partlonlar 
mtbjeots ai^prov e d 

(1) Automobile.—^Holland v. Pear¬ 
son, 111 S.W“.2d 681, 271 Ky. 115. 

(2) Bonds. 

Iowa.—^Malcor v. Johnson, 273 N.W, 
143, 223 Iowa 644. 

Ky,—O'Brien's Adm'x v. Mulray, 118 
S.W.2d 1162, 272 Ky. 197. 

(3) 'land.—Wilson V. Wilson, 143 
S.m 396, 166 Ga. 420. 

<4) Note.—^Bckstrom v. Brooks^ 2 
iP.2a 1507, 115 CaLApp. 727. 


' I • / 

Brashears' Adm’r v. Oder,' 
ig5.;^W.2d ,801, 291 Ky. 817. 
Pa.-VBasco V. Struhar, 20. Brie Co. 

280 /, 


7- Pa.-4-feirtfsV. Sutherland, 7 Pa. 
, 105.; , 


K Ga.—Reaross v, Toungr, 11 Ga. 
114. ' ' 

28 CJ. p 684 note 43. 

f • / yf .t . , 

a. MAs8.-^BeiUp|g9Q,y*>Z«3rla^, 131 N. 

B. 448, ^87 Massod91s * ^ 

28 C.J. p 684 note i4.i,;jc 


Bvldenoe held to support instmotlon 
fflvezL 

(1) Generally. 

Ga.—Mitchell v. Hunt, 196 S.B. 711, 
185 Ga. 835. 

Mich.—^Burke v. Burke, 185 N.W. 823, 
217 Mich. 195. 

(2) A chargre, which substantially 
took from Jury’s consideration the is¬ 
sue whether there was any valid grift 
of bank accounts by plaintiff's intes¬ 
tate to his nephew and limited Jury's 
consideration to Question whether 
allegred , grift' was obtained througrh 
exercise of undue influence, was not 
erroneous, where all the evidence as 
to the occasion on which bankbooks 
were turned over to nephew was un¬ 
contradicted and supported conclu¬ 
sion that there had been physical de¬ 
livery of bankbooks by plaintiff's in¬ 
testate to nephew with a donative in¬ 
tent, at time when plaintiff's intes¬ 
tate was mentally competent.—^Myers 
V. Myers, 7 A.2d 786, 63 R.I. 264. 

10. Ky.—^Brashears* Adm'r ,y. Oder, 
165 SW.2d 801. 291 Ky. 817. 

Pa.—Snyderwine v. McGrath, 22 ,A2d 
644, 843 Pa. 245. 

11. Pa.—^Bums V. Sutherland, 7 Pa. 
103. 

12i . Cal.-?T>Bckstrom v. Brooks, 2 P.2d 
207^ H5 CalJ^pp. 727. 

28 C.J. p 684 note 46. 

IK MasSv^Hardlngr v. Btudley, 135 
N.B. 105, 290 Mass. 310. 

Plndlug of flduoiary relati^iiship 
Justified 

‘On Issue whether testatHk made 
valid "gift inter vivos" of bond to 
donee, who had been holding bond for 
testatrix for safe-keeping, flndirigr by 
probate court that previous deposit 
with donee established fiduciary re¬ 
lation between donee ‘ and "testatrix, 
which required strongest evidence to 
overcome presumption that relation¬ 
ship' continued, was held erroneous, 
since gratuitous bailment ’ for mere 
custody imposed no duties on donee 
not Involved r^ln merely .keeping bond, 
for bailor.—Harding vi, Studley, su¬ 
pra. .-.■i. J ,i 

m 


14b Mass.—^Marra v. Bigelow, 61 N. 

B. 275, 180 Mass. 48. 

Bvidonce held to suetalii Qf 

gift 

Ark.—Wootton v. Keaton, 272 S.W. 
869. 168 Ark. 981. 

Cal.—^Robinson v. Hoalton, 2 P.2d 
344. 213 Cal. 370. 

m.—Sando v. Smith, 237 Ill.App. 570. 
Evidence held to sustain fitisiny 
against gift 

Cal.—In re Bryant's Estate, 43 P.2d 
629, 3 Cal.2d 68—Hotaling v. Hotel¬ 
ing, 2,03 P. 745, 187 Cal. 696—Bard 
v. Kent, 95 P.2d 957, 3'5 Cal.App.2d 
434—^Azevedo v. Azevedo, 36 P.2d 
1078, 1 Cal.App.2d 604—Hathaway 
V. McGillycuddy, 206 108, 56 

Cal.App. 689. 

Conn.—Goslee v. Rowe, 157 A. 267, 
114 Conn. 1. 

Mo.—Manley v. Ryan, 126 S.W.2d 
909, 235 Mo.App. 46. 

N.J.—Salmon v. Pittenger, 193 A. 848, 
122 N.J.Bq. 165. 

Tex.—Schelb v. Sparenberg, Clv.App.i 
111 S.W.2d 324, affirmed 124 S.W. 

. 2d 322, 133 Tex. 17. 

Wls.—Marshall & Ilsley" Bank v. 
Voigt, 252 N.W. 356, 214 Wis. 27. 

S-videnoe held insufltoient 'to sup¬ 
port finding that plaintiff was ihen- 
tally Incompetent, unduly influenced, 
or mistaken as to nature of transac¬ 
tion at time of making gift—Johnson 
V, Andreassen, 278 N.W. 877, 227 
Wis. 416. 

Evidence h^ Insufiloien't to require 
finding of grift 

Cal.—^Bard v, Kent, 95 P.2d 957, 36 
Cel.App. 4$4.\ 

Oonstruqtion of findings 

Maqs.—rRobinson v. Pero, 172 N.B. 

699, 272 Mass. 482. ' 

Tex.—O'Donnell v. Halladay, Civ. 

- Appi, 162 S.W.2d* 847, error refused. 

IS- CaL—^Bva V. Ssmoons, 78 P. 648, 
146 Cal. 202. 

Mass.—^Marra v. Bigelbw,'6l^N.SL 275, 
180 Mass. 48. 

,N4f,T7R#»» 17 
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court is not required to make findings on issues not 
presented by the pleadings or litigated by consent.^® 
A finding that an absolute gift has been made im¬ 
plies the necessary intent^^ and delivery,but it 
does not authorize an inference of the actual and 
continued possession of the property which, except 
in case of a conveyance by deed or will, is essential 
to a valid title.^^ A finding of legal consideration 
for a promissory note is not necessary to sustain 
a ruling that the note constitutes a valid claim 
against the estate of the deceased maker where 


§ 72 

the court has found on the evidence that such note 
was a gift inter vivos to the payee.20 a finding 
that gifts were made voluntarily and of the donor’s 
own free will and accord, but without the use of 
the words “undue influence,’* is a sufficient finding 
that there was no undue influence exerted by the 
donee,and a finding of the fact of gift to one 
sustaining a confidential relationship toward the do¬ 
nor will be presumed to have been made in the 
light of such relationship and to negative the claim 
of influence and pressure.22 


m. GIFTS CAUSA MORTIS 
A. IN GENERAL 


§ 72. Definition and Nature; Source of Doc¬ 
trine 

A gift causa mortis Is a gift made In prospect of 
death from an existing disease or Impending peril, sub¬ 
ject to the condition that if the donor does not die the 
gift is void. Essentially testamentary, it is a species 
of donation introduced from the civil law. 

The term “donatio causa mortis,” literally trans¬ 
lated, means a gift in prospect of death,23 and a 


“gift causa mortis” or “donatio causa mortis” is a 
gift of personal property made by a person in the 
expectation of death, then imminent, and on the 
essential condition that the property shall belong 
fully to the donee in case the donor dies as antici¬ 
pated leaving the donee surviving him, and the 
gift is not in the meantime revoked, but not other¬ 
wise it has likewise been defined as a gift of a 


la Minn.—Kemp v. Holz, 183 N.W. 

287. 149 Minn. 237. 
rjuainsrs as to iiQxiiatazlal mattsrs 

(1) In suit on note grlven in pur¬ 
suance of gift to university, findings 
as to donee’s legal status and as to 
accounting method for carrying funds 
donated by annuity plan were imma¬ 
terial. so that objections to such find¬ 
ings were not considered.—^Universi¬ 
ty of Vermont v. Wilbur’s BJstate, 
163 A. *572, 105 Vt. 147. 

(2) Finding that corporation presi¬ 
dent erroneously reported ‘to ta^ 
commissioner that stock, for which 
certificates were issued to daughter 
of one entitled thereto at latter’s di¬ 
rection, was owned by father, was 
held immaterial on issue whether 
there was completed gift thereof.— 
Phillips V., Plastri^e, 179 A. 157, 107 
VL 267. 99 A.L..R. 1074. 

(3) Donee’s ignorance of fact that 

certificates ilor stock of corporation. 
Issued in consideration of her fa¬ 
ther’s conveyance of property to cor¬ 
poration. were made out in her name 
a^t father’s reguest. was immaterial 
oil question whether there was com¬ 
pleted gift so that failure to make a 
finding oh such matter was ilbt er- j 
rbneotfs.—Phillips v. Pla^sthdge, 179 
A, 167, 107 Vt. 267. 99 A-illt'1074. ’ 

I ' 1 11 ^ 

17. Boayer v> Bee-ver, 22 N-BS,. 

940, 117 lsI.T. 421, U ,Ain.S.B, 631, 

6 X 1 .R.A. 403. reversing 63 Hun >268. 

. 6 586..^>. _ t . 

18. Va .—AjtgUa v. Bottom, 3 Gratt 

/-I, 44 ' >' 

IfcvOVi^Angiin wlBottbm,' supi8.s 
28 O.J, p 684 note 67. ‘ f < f 


2a Pa.—^In re KolefTs Estate, 16 A. 
2d 384. 340 Pa. 423. 

21- Cal.—Dahne v. Dahne, 193 P. 785, 
49 Cal.App. 601. 

28- Vt.—^Trask v. Walker’s Estate, 
184 A. 853, 100 Vt. 51. 

23. Iowa.—^Plint V. Varney, 264 N. 
W. 277, 279, 220 Iowa 1241. 

Miss.—Johnson v. Grice, 106 So. 271, 
272, 140 Miss. 662. quoting Cozpiui 
Otizis. 

28 C.J. p 684 note 60. 

24. Ky.—Scherzlnger v. Scherzlnger, 
132 S.W.2d 687, 539. 280 Ky. 44. 

Miss.—^Johnson v. Grice, 106 So. 271, 
272, 140 Miss. 562. 

N.J,—Weiss V. Fenwick, 162 A. *600, 
610, 111 N.J.Eq. 385, citing Corpus 
Juris. 

28 O.J. p 684 note 61, 

Other definitions 

(1) ”A gift causa mortis Is one 
made in apprehension of the near 
approach of death, to be effective in 
case of death without revocation.”— 
Herring v. Elliott, 118 So. 391, 892, 
218 Ala. 203/ 

(2) ”A donation causa mortis is a 
gift of personal property made by a 
person during his last Illness, or 
when he is in imminent peril of 
death, or in expectation of death, i 
whtoh the donee is to retain as ab- 
solutely his own if i the donor shall 
cfte of that illnbss or peril, but which 
is revocable by the donor at any time I 
during' Ms life, and which Is re¬ 
voked by Implication by the recovery] 
ofi the^ doiior.”-^—Coffto v. "Hyde, 805* 
fe 786i^'738. 35 Idabe'247. ^ ^ i - i 
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(3) ”A gift causa mortis is defined 
to be a gift of personal property 
made by a person In expectation of 
death then imminent upon' an essen¬ 
tial condition that the property shall 
belong fully to the donee in case the 
donor dies as anticipated leaving the 
donee surviving him, and the gift is 
not in the meantime revoked.”—^Plint 
V. Varney, 264 N.W. 277, 278, 220 
Iowa 1241—Vosburg v. Mallory, 135 
N.W. '577, 578. 166 Iowa 166. Ann. 
Oas.l914C 880, quoting 2 Schouler 
Pers. Prop. $ 135. 

(4) **A gift causa mortis la a gift 
of personalty, made by a party in 
contemplation of the approach of 
death, but there Is a defeasance of 
the gift if the danger of death passes 
without the donor dying, or if, be¬ 
fore death, the donor revokes the 
gift, or the dohee dies before the do¬ 
nor.”—Saba V. ,Cleveland Trust Co., 
164 N.B. 799,-800, 23 Ohio App. 168. 

(5) *'A gift causa mortis is a gift 
of per.8onal property made undei: ap¬ 
prehension of .the approach of death 
from some existing disease or other 
Impending peril, with tho implied 
condition that it shall take effect ab- 
Isqlutely only upon the death of the- 
donor, caused by the disease from 
which he Is then suffering or the per¬ 
il which is then Impending.”—^Allen 
V. Hentock, 206 P. 733, 738, 104 Or. 
202 . 

<6) ”A donation causa mortis Is a 
gift absolute in form made by the* 
donor in anticipation of a speedy 
death, cmd intended to take effect 
and operate as a transfer of the title- 
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chattel'made by a person in contemplation of death 
subject to the implied condition that if the donee 
shall die first, or the donor not die, the gift is 
vQid.25 

Such a gift is described by Judge Story as am¬ 
phibious, that is, between a gift inter vivos and 
a legacy,^® for a gift causa mortis has some prop¬ 
erties in common with a gift inter vivoSj^*^ and, as 
discussed in the C.J.S. title Wills § 1125, also 28 
C.J. p 686 notes 69, 70, it has some properties in 
common with a legacy; in its essential properties, 
as stated in Corpus Juris, it is testamentary,^^ and 
it is similar to testamentary disposition in the re¬ 
spect that there remains with the donor the power 
to revoke the gift until his death.^^ 

In some respects a gift causa mortis may be said 
to Resemble a contract, for mutual consent and the 
concurrent will of both parties are necessary to the 
validity of the transfer.^® 


Source of doctrine. This species of donation has 
been handed to us from the civil lawyers^! who bor¬ 
rowed it from, the Greeks,®^ and the law on the 
subject has been introduced into, and made a pail 
of, the common law.33 On the other hand, in some 
jurisdictions whose jurisprudence rests largely on 
the civil law, the common-law concept of a donation 
causa mortis has been materially altered by stat- 
ute.34 

§ 73. Gifts Causa Mortis Distinguished from 
Other Transactions 

A gift causa mortis Is to be distinguished from a 
testamentary act by the necessity of delivery and from 
a sale by the absence of a consideration. 

An important factor, distinguishing a gift causa 
mortis from a testamentary act, is the necessity of 
delivery in the case of the former the distinc¬ 
tion between a gift causa mortis and a legacy is, 


upon, and only upon, the happening 
of the donor’s death.**—Scott v. Un¬ 
ion & Planters' Bank & Trust Oo., 
130 S.W. 757, 761, 123 Tenn. 268— 
McAdoo V. Dickson, 126 S.W,2d 303, 
402, 23 Tenn.App. 74—38 C.J. p 684 
note 61 ta] (7). 

(7) For still other definitions see 
28 C.jr. p 684 note 61 [a]. 


26. Miss.—Johnson v. Grice, 106 So. 
271, 272, 140 Miss. 562, quoting 
Corpus Juris. 

N.Y.-^Wllllams v. Guile, 22 1071, 

1072, 117 N.Y. 343. 6 L.R.A. 866, 
quoting Story Eq.Jur. § 606a. 

27. DeL—Trout v. Farmers' Trust 
Go, of Newark, 168 A* 208, 19 Dek 
Ch. 437. 


Black’s deflnitloiL 

**A donatio noortis causa [is a] 

. • gift made by a person in 

sickne§fs, who,, apprehending his dis- 
splittfon neaj, delivers, or causes to 
he ^delivered, to another the posses- 
Gdon any/personal goods, to keep 
as his own. in caae of. the donor's 
decease.V:—Bynum v. Fidelity Bank 
of Durham, 12 S.E.2d 808, 901, 219 
N.C. 109. 

Blaokstone^s defInitloiL 

“When a person In his last sick¬ 
ness, apprehending his dissolution 
near, delivers or causes to be deliv¬ 
ered to another the possession of 
£my personal ^oods, to .keep in ca,se 
bt his decease.'*—^out V, Farmers* 
Thist^Co. of, Newark, 16^ A. 208, 21Q, 
437—28 C.X p^684 nofie 61.’ 

m- ^ ' ' 

' XD'^'glft in view of death is bne’ 
fh Ooh^emplatibn, f^af 
o^'lJterhf d^th' and With intent that 
ta&b effect bnty in case of 
the** ^ssi^ ^tiifef’^Vef:"-^Zuher V.’ 

N-tW-. ’-SlD, 513, 5*8 N.IX" 

V/' I '".f . '• 'j 



25. Pa.—^In re Elliott's Estate, 173 

‘In. 

prossiept,’ 

eJirr‘*ao IniJ 


Miss.—^Johnson v. Grice, 106 So. 271, 
272, 140 Miss. 662, quoting Corpus 
Juris. \ 

Gifts, inter vivos and causa mortis 
compared and distinguished see su¬ 
pra 5 4. 

28. Miss.—Johnson v.' Grice, supra, 
quoting Corpus Juris. 

Neb.—Yardum v. Evans, 385 N.W. 
85, 91, 120 Neb. 699, quoting Cor¬ 
pus Juris. 

**In its essential characteristics a 
gift causa mortis is a substitute for 
a testamentary disposition of prop¬ 
erty.”—^In re Reardpp's Estate, 26 
N.Y.S.Jd 203,'" 206, 176 Mlsc. 1002,. 
•29. U.S.—^Ralley v. I^iley, p’C.D.-C., 
30 F.Supp. 131. 

aa v. Clough, 4, A. 

. 796, .63 N.HC.^ ^62, 56 Am-I^. 643. 
81. .lowa^Fllnt v. Varney, 364 NiW. 

- 277, 2|2j 0. Iowa 1241. ' . 

28’C.J. p’ 685 note 66. / • 

Jastlnlan on gifts oausa mortis ■ • 

“ 'A. gift caufi^ mortis is'one made 
in escpectation of death; when a per¬ 
son gives •vP<^n-eoniaition that, if any 
ffttaliibyHjhappqn to ,him, the -neceivea 
,s.he.ii.keep the article,^ hu*rthat if the 
donpr.shhnld^iWWtve,.,or,if he’Should/ 
c}M^ge.,.hi6s n^dii CHT/Jf the {dones' 
shoiWl4 9vst,^jtheavth>e'donor i^baB 
have itback.'againi /({These gifts. 
causa^^mofrUs are In all respects puitu 
upon, .the •wna< footing as. Ijefiraolee./ 
• ; -{, .iSRo put, If briefly,>j a^ .igifltf 

jcausa mortls^la when a peracw wiehesi 


that he hiipself should have the gift 
in preference to the donee, but that 
the donee should have it in prefer¬ 
ence to the heir.' Walker's Just p. 
119. See, also. Cooper's Just. (3 Ed.) 
p. 100; Sandars Just (13th Ed.) pj 
147, note.”—Goldsworthy v. Johnson, 
204 P. 606, 608, 46 Nev. 365—^28 C.J. 
p 684 note ^ [e] (1). 

32. Iowa.—Flint v. Varney, 264 N, 
W. 277, 2*20 Iowa 1241. 

Nev.—Goldsworthy v. Johnson, 204 
P. 605, 45 Nev. 355. 

28 C.J. p 686 note 67. 

33. Iowa.—^Flint v. Varney, 264 N. 
W. 277, 220 Iowa 1241. 

28 C.J. p 685 note 68. 

“The doctrine of donatio causa 
ino^is goes back to a very early pe¬ 
riod, It was brought to England as a 
part of the Roman or civil law, and 
seems to have been recognized by the 
Greeks before it was known to the 
Romans- This county adopted it 
part of the common la,w of England.”) 
—Trout V. Farrq^s* T;rust Co., pf 
Newark, 168 A. 20^, 210, 12 I>'et^' 
437. , 

3 ft, Xu Bodisiana, “the d:pna;Uo cause, 
mortis of the common Ijiw is but 
donation inter vivos establish^ by 
our Cojde with thiie exc^tibi;: .that 
the first .was not complete until. tha 
death of ^he d!onor^ while the second 
becomes effective at. opce. There is 
nothing^ however^ ^ ^ry-^law ^hl<%j 
prevents a donor frorji 
on t^s donation, inter viTros^^tha con-^ 
ditioh that it should not be effective 
uhftil aft^’fh# dedth."-^lnj&bft 
mbenila Naft, SanSfe,^ ZOt So. 'HZ ,' i37, 
165 1^^705! 

validity of gifts cauia' vioHik 
' tliouislianaf^aeeiizijfra^f >9)9^ Mt 

85^ , Ala-—Smith V. ii^heSaaahi 1'80 Se. 

j 3ilA^]j8a:6wi2d5f.8Llab fi88»TJOltiBg''/OoB4 

i piw Jozia, -,u,n q .1..0 as 
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discussed in the CJ.S, title Wills § 1125, also 28 
C J. p 686 notes 69-72. 

As distinguished from a sale, no consideration is 
present if there is a consideration, it is not a 
gift37 

The distinction between gifts inter vivos and 
causa mortis is discussed supra § 4. 

§ 74. What Law Governs 

The validity of a gift causa mortis Is generally 

B. FORM, REQUISI 

§ 75. In General 

The principal elements of a valid gift causa mortis 
are three: The gift must be made under apprehension 
of death from some existing disease or Impending peril. 
The donor must die without recovery or survival. There 
must be a delivery of the thing given. Such a gift need 


determined by the law of the place where It Is made. 

The validity of a gift causa mortis, it has been 
held, is determined by the law of the place where 
the gift is made, without reference to the donor's 
domicile.^S On the other hand, it has been held 
that the law of the donor's domicile governs the 
validity of a gift causa mortis when the rights of 
citizens of the state where the property is situated 
are not involved.^® 

BS, AND VALIDITY 

not be In writing nor does It require any (particular 
words. 

To constitute a valid gift causa mortis the gift 
must be made under apprehension of death from 
some existing disease or impending peril,^^ the 


Miss.—Johnson v. Grice, 106 So. 271, 
1-40 Miss. 562. 

Necessity of delivery see Infra S§ 
75, 81. 

3& Nev.—Goldsworthy v. Johnson, 
204 P. 506, 511, 46 Nev. 36‘5. 

“To. pasrmeiLt of services rendered 
me,” as used in an instrument, did 
not import a sale, any more than 
would the words “in token of my 
deep appreciation of the many kind¬ 
nesses shown me” or ”as evidence of 
the esteem in which he is held be¬ 
cause of the services rendered me.”— 
Goldsworthy v. Johnson, supra. 


37. Al€u—Smith v. Eishelman, 180 
So. 318, 235 Ala. 688. 

In QrMrgia where the code provides 
that *‘a grift in writing:, without good 
consideration and without delivery, 
shall be void,” the term ”good con¬ 
sideration” is defined as ”one founded 
either on love and affection toward 
one to whom a natural duty exists, 
such as near relatives by either con- 
sangruinity or affinity; or it may be 
based on a strong moral obligation 
supported either by some antecedent 
legal obligation, though unenforce¬ 
able at the time, or by some present 
equitable duty.”—Gannon v. Wil¬ 
liams, 22 S.K2d 838, 844. 

38. N.H.—Emery v. Clough, 4 A, 79^,' 
63 N.H. 6*52, 56 Am.R. 643. 

23 C.J. p 886 note 73. 

What law governs ^movable property 
generally see Conflict of Laws § 18. 

39. Miss/—Gidden v. Ctldden, 167 So. 
786. 176 Miss. 98. 


Qift heSd^ililVfliUa although it would 
bef valid Vy> th6^ law oi the state 
where made and where subjects the 
gift r,happbRi9 to bb situated Without a 
fixed situs.—Gidden v. Giddeh, supi^ 


S. V. WT^lJl^. 51 

SrCi 446; 283 U.S. 102, 76 

jfff|TOing.WeJ^ v^ XJ. S., 39 p. 
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2d 998, certiorari granted XJ. S. v. 
Wells, 61 S.Ct. 32, 282 U.S. 822, 76 
L.Bd. 734—Kling v. McCabe, C.C. 
A.MO., 36 P.2d 337. 

Conn.—^Prendergrast v. Drew, 130 A. 
75, 103 Conn. 88. 

Del.—^Trout v. Farmers* Trust Co. of 
Newark, 168 A. 208, 19 DeLCh. 437. 
Pla.—^Leonard v. Campbell, 189 So. 
839. 138 Fla 405. 

Idaho.—Coffin v. Hyde, 205 P.*. 736, 
35 Idaho 247. 

Ill.—In re Meyer’s Estate, App., 4‘5 N. 
E.2d 496—Simpson v. Heberlein, 269 
Ill.App. 579—^In re Crawford’s Es¬ 
tate, 245 llLApp. 237. 

Ind,—^Hinton v. Bryant, 190 N.E. 554, 
99 Ind.App. 88. 

Iowa—^Flint v. Varney, 264 N.W. 277, 
279, 220 Iowa 1241, citing Corpus 
Juris —In re Hanson^s Estate, 218 
N.W, 808, 205 Iowa 766. 

Ky.—^Pikeville Nat. Bank & Trust 
Co. V. Shirley, 185 S.W.2d 426, 281 
Ky. 150, 126 A.L.R. 919—Howard 
V. Williams, 14 S.W.2d 1096, 228 
Ky. 259—^Dickerson v. Snyder, 272 
S.W. 384, 886, 209 Ky. 212, citing 
Corpus juris —^Drake v. Security 
Trust Co., 263 S.W. 4, 203 Ky. 733. 
Md.—Schenker v. Moodhe, 200 A. 727, 
176 Md. 198. 

Mass.—Simpkins v. Old Colony Trust 
Co.. 161 N.E. 87, 264 Mass. 676. 
jij[j[oh.—In re Van Wormer’s Estate, 
238 N.W. 210, 256 Mich. 399. 

Minn.—Stradcutter v. Striadcutter, 
185 N.W. mo, 151 Minn. 80. 

Mo.—^Newell v, Edom, App., 242 S.W. 
701. .. , 

Mont.—r^elfifon v. Wilson, 264 P. 679, 
81 Mont. 660. 

Nev.—Goldsmith v. Johnson, 204 P. 

506, 45 Nev. . 856. . 

N,J.—Imparato v. iLuscardi,. 197 A. 
379, 128 N.J.Eq. 2f98i—Weiss-v. Fen¬ 
wick, 162 A. 609, 610, lll N^J^q. 
885,(,ci41ng Corpus; Juris.. , t 

N.T^—Ridden V. ThralUi2(6 N.E. 627, 
. 672, 11 21’Ana* 

8®7r. 


S.R. 758—^In re Zwelgr*s Estate, 29 
N.T.S.2d 167, 176 Misc. 770—In re 
Reardon’s Estate, 26 N.T.S.2d 203, 
176 Misc. 1002—In re Freeman’s 
Estate, 290 N.T.S. 7, 150 Misc. 133 
—^In re Day’s Estate, 271 N.T.S. 
170, 150 Misc. 691—^Pushcash v. 
Dry Dock Sav. Institution, 261 N. 
Y.3. 184, 140 Misc. 679—In re Ca- 
raher’s Estate, 246 N.Y.S. 305, 138 
Misc. 10—^In re Dunne’s Will, 240 
N.Y.S. 845, 186 Misc. 260, affirmed 
In re Dunne’s Estate, 249 N.T.S. 
925, 232 App.Dlv. 831—In re Peno's 
Estate, 221 N.T.S. 206, 128 Misc. 
718—^In re Braun's' Estate, 200 N. 
Y.S. 781, 121 Misc. 18—In re Fitz¬ 
patrick’s Estate, 17 N.T.S.2d 280. 
N.C.—Bynum v. Fidelity Bank of 
Durham, 19 S.B.2d 121, 231 N.C. 
101—^Bynum v. Fidelity Bank of 
Durham, 12 S.B.2d 898, 219 N.C. 
109. 

Ohio.—^Becker v. Cleveland Trust Oo., 
38 N.E.2d 610, 68 Ohio St. 626— 
Horlocker v. Saunders, 18 N.E.2d 
994, 69 Ohio App. 648—^Van Pelt 
V. King, 1'54 N.B. 163, 22 Ohio App. 
295. 

Pa.—^in re Elliott’s Estate, 167 A. 289, 
312 Pa. 493, 90 A.L.R. 360—^In re 
Elliott’s Estate, 173 A. 880, 882, 
113 Pa.Buper. 850, citing Corpus 
Juris —^In re ' Stackhouse’s Estate, 
23 Pa.Dist. & Co. 322—In re 
Throne's'Estate, 49 Dauph.Co. 251. 
Tenn.—^Dietzen v. American Trust & 
Banking Co., 181 S.W.2d 69, 176 
Tenn. 49. 

Va*r—Thomus V. First Nat. Bank, 186 
S.E. 77, 166 Va. 497. 

Wa^h.—In re White’s Estate, 225 P. 

415, 129 Wash. 644. 

W.Va.-r^.tober v. Combs, 6 S.E.2d 420, 
121 W.Va. 509. 

Wis.—Hoks V. Wollenberg, 243 N.W. 
219, 209«Wis, 276, rehearing denied 
245 N.W. 128, 209 Wis. 276. 

Wyo.-—^Begovieh v. Kruljac, 267. P. 
426, 38 Wyo. 366, 60 .A.I*B- 104,6. 
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donor must die without recovering from the disease 
from which he apprehended death or surviving the 
peril which threatened him,^i and there must be a 
delivery of the thing given.^2 Jn addition, there 


must be a donor competent to make the gift,^^ free¬ 
dom of will,^^ an intent on the donor’s part to make 
the gift,and there must be, according to the de- 


28 C!.J. p 687 note 8-6, p 622 note 87 
[a]. 

What constitutes expectation of 
death see infra § 78. 

Tear of death 

<1) Fear of impendinfir death is not 
essential where code predicates grift 
causa mortis on either contemplation 
of death or peril of death.—^Braun v. 
Brown, 94 P.2d 348, 14 Cal.2d 346. 127 
A.L 1 .R. 773—Donovan v. Hibernia Sav- 
ingrs & lioan Boc., 265 P. 995, 90 
Cal.App. 489. 

(2) Gift was Invalid, among: other 
reasons, because made fearing: death, 
or as a precaution agrainst misadven¬ 
ture, and not “in contemplation of 
the conceived approach of death.**— 
Prendergrast v. Drew, 130 A. 75, 76, 
103 Conn. 88. 

41- CaL—^Donovan v. Hibernia Sav- 
ingrs & Loan Soc., 265 P. 995, 90 
Oal.App. 489. 

DeL—^Trout v. Farmers* Trust CJo. of 
Newark. 168 A. 208, 19 Del.Ch 437. 
Iowa—^Pllnt V. Varney, 264 N.W. 277, 
279, 220 Iowa 1241, citing: Corpus 
dhrls—^In re Ban8on*s Estate, 218 
N.W. 308, 205 Iowa 766. 

Mich.—^In re Van Wormer*s Estate, 
238 N.W. 210, 255 Mich. 899. 

Mo.—Walker v. Travis, App., 125 S. 
W.2d 79. 

Mont.—^Kelson v. Wilson, 264 P. 679, 
81 Mont. *560. 

N.J.—Weiss v. Fenwick, 162 A. 609, 
610, 111 N.J.Eq. 385, citing: Corpus 
JtuAs. 

N.Y.—^In re Freeman’s Estate, 290 N. 
T.S. 7, 160 Misc. 133—^Pushcash v. 
Dry Dock Sav. Institution, 251 K. 
T.S. 184, 140 Misc. 579. 

N.O.'—^Bsmum v. Fidelity Bank of 
Durham, 19 S.E.2d 121, 221 N.C. 
101 . 

Wash.—^In re White's Estate, 225 P. 

415, 129 Wash. 544. 

Wis.—^Hoks V. Wollenbergr, 243 N.W. 
219, 209 Wis. 276, rehearing: denied 
245 N.W. 128, 209 Wis. 276. 

28 C.J, p 695 note 85, p 687 note 86. 
Existing: disorder or peril as cause of 
death see infra § 89. 

Revocation by operation of law on 
recovery or survival of donor see 
infra S HO. 

42. U.S.—Kllngr V. McCabe, C.C.A. 

Mo., 36 P.2d 337—Bouthem Indus¬ 
trial Institute v. Marsh, C.O.A.Ga., 
15 P.2d 347, certiorari denied 47 B. 
Ct. -449, 273 U.S. 747, 71 L.Ed. 872. 
Ala.—Smith v. Eshelman, 180 So. 313, 
236 AIcl 688—Herring: v. Elliott, 
118 So. 391, 218 Ala 203. 

Cal.—In re Escolle*s Estate, 25 P.2d 
860, 184 CaLApp. 473. 

Conn.—Prendergiast v. Brew, 130 A. 
75, 103 Conn. 88. 


Del.—Trout v. Farmers* Trust Co. of 
Newark, 168 A. 208, 19 Del.Ch. 437. 
I>.C.—^Lee V. Lee, 5 F.2d 767, 55 App. 
D.C. 344. 

Fla—^Leonard v. Campbell, 189 So, 
839, 138 Fla 405. 

Ill.—^In re Meyer’s Estate, App., 45 
N.E2d 495—Simpson v. Heberlein, 
259 Ill.App. 579—^In re Crawford*s 
Estate, 245 Ill.App. 227. 

Ind.—Hinton v. Bryant, 190 N.E. 564, 
99 Ind.App. 38. 

Iowa—^Fllnt v. Varney, 264 N.W. 277, 
279, 220 Iowa 1241, citing: Corpus 
Juris —^In re Hanson’s Estate, 218 
N.W. 308, 206 Iowa 766. 

Kan.—^Beebee v. Peterson, 285 P. 616, 
130 Kan. 14. 

I Ky.—^BCarrel's Adm’r v. Harrel, *23 S. 
W.2d 922, 232 Ky. 469^Combs v. 
Roark’s Adm’r, 299 B.W. 576, 221 
Ky. 679—^Dickerson v. Snyder, 272 
S.W. 884, 209 Ky. 212—Drake v. 
Security Trust Co., 263 S.W. 4, 203 
Ky. 733. 

Me.—^Maine Sav. Bank v. Welch, 116 
A. 545. 121 Ma 49. 

Md.—Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.R. 647. 

Mich.—^Loop V. Des Autell, 293 N.W. 
738, 294 Mich. 627—In re Van 

Wormei^s Estate, 238 N.W. 210, 256 
Mich. 399. 

Mo,—^In re Franz* Estate, 127 S.W.2d 
401, 344 Mo. 510. 

Mont.—^Nelson v. Wilson, 264 P. 679, 
81 Mont. 560. 

Nev.—Goldsmith v. Johnson, 204 P. 
505, 45 Nev. 855. 

N.J,—^Imparato v. Luscardl, 197 A. 
379, 123 N.J.Eq. 298—Weiss v. Fen¬ 
wick, 162 A, 609, 610, 111 N.J.Eq. 
38'5, citing: Corpus JTiirls —^Madison 
Trust Co. v. Allen, 147 A 546, 106 
N.J.Eq. 230, affirmed 151 A 906, 
107 NJ.Eq. 183. 

NT.—^Brophy v. Haeberle, 221 NT. 
S. 698, 220 App.Div. 511—^In re 
Freeman’s Estate, 290 NT.S. 7, 160 
Misc. 133—^Pushcash v. Dry Dock 
Bav, InsUtution, 251 N.T.S. 184, 
140 Misc. 579—^In re Rosenthal’s 
Estate, 230 N.T.S. 271, 132 Misa 
290—^In re Peno's Estate, 221 NT. 
S. 205, 128 Misa 718. 

N.C—^Bynum v. Fidelity Bank of 
Durham, 19 B.E.2d 121, 221 N.C. 
101—^Bynum v. Fidelity Bank of 
Durham, 12 S.E.2d 898, '219 N.C. 
109. 

Ohio.—^Phipps V. Hope, 16 Ohio St. 
686—^Horlocker v. Saunders, 18 N. 
R2d 994, 59 Ohio App. 548—^Van 
Pelt V. King:, 164 NB. 168, 22 Ohio 
App. 295. 

Okl.—Sauls V. Whitman, 42 P.2d 276, 
171 Okl. 113. 

Of.—Trltes V. Abbott, 267 P. 520, 125 


Or. 362—^Miller v. Medford Nat 
Bank, 237 P. 361, 115 Or. 366. 

Pa.—^In re Hartman’s Estate, 12 Pa. 
Dist & Co. 197, 13 Lehig:h C 0 .L.J. 
139—^In re Throne’s Estate, 49 
DauphOo. 251. 

S.D.—BtefiCen v. Davis, 217 N.W. 221, 
52 S.D. 283. 

Tenn.—Wilson v. Wilson, 267 S.W. 

364, 151 Tenn. 486. 

Tex.—O’Donnell v. Halladay, Civ. 

App., 162 S.W.2d 847, error refused. 
Va.—Thomas v. First Nat Bank, 186 

S. B. 77, 166 Va 497. 

Wash.—^In re White’s Estate, 225 P. 

415, 129 Wash. 544. 

W.Va—Steber v. Combs, 5 S.E2d 
420, 121 W.Va 609—Waugh v. 

Richardson, 147 S.B. 17, 107 W.Va 

43. 

Wis.—In re Bchreihart's Estate, 270 
N.W. 71, 223 Wis. 218—Hoks v. 
Wollenberg, 248 N.W. 219, 209 Wis. 
276, rehearing denied 246 N.W. 128, 
209 Wis. 276—^In re Mangan’s Will, 
200 N.W. 386, 392, 185 Wis. 328, cit¬ 
ing Corpus Jurist 

Wyo.—^Begovlch v. Kruljac, 267 P. 

426, 38 Wyo. 366, 60 AL.R 1046. 
28 C.J. p 689 note 19, p 687 note 86, 
p 622 note 34, p 685 note 61 [d]. 
Requisites of delivery see Infra §$ 
81-87. 

43. Cal.—O’Dea v. Hibernia Savings 
& Loan Soc., 7 P.2d 318, 319, 119 
CaLApp. 622, quoting Corpus Jtixls. 

Iowa—^Flint v. Varney, 264 N.W. 277, 
279. 220 Iowa 1241, citing Corpus 
Juris. 

Ky.—Combs v. Roark’s Adm’r, 299 S. 

W. 676, 221 Ky. 679. 

NJ.—Weiss V. Fenwick, 162 A '609, 
610, 111 N.J.Eq, 385, citing Corpus 
Jurla 

NT.—^In re Freeman’s Estate, 290 N. 

T. S. 7, 160 Misc. 133. 

28 C.J. p 686 note 75. 

Who may make gift see infra § 76. 

44. NT.—^In re Freeman’s Estate, 
supra 

45. Cal.—O’Dea v. Hibernia Savings 
& Loan Soc,, 7 P.2d 318, 819, 119 
Cal.App. 622, quoting Corpus Juris. 

Fla—^Heyser v. Crane, 198 So. 472, 
144 Fla 663—Leonard v. 'Campbell, 
189 So. 839, 138 Fla 405. 

Ga—Cannon v.’ Williams, 22 B.E2d 
838. 

Iowa—^Flint v. Varney, 264 NW. 277, 
279, 220 Iowa 1241, citing: Corpus 
Juris. 

Ky.—Combs v. Roark’s Adm’r, 299 S. 

W. 676, 221 Ky. 679. 

Neb.—^Tardum v. Evans, 235 NW. 85* 
91, ,120 Neb. 699, citing Corpus Jd- 
xis.' 

NJ.—Weiss ▼. Fenwick, 162 A' 609, 
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cisions a donee capable of takings a and 

an acceptance by the donee.^7 

Revocation of the gift by operation of law if the 
donor recovers from his illness or otherwise sur¬ 
vives the peril of death in contemplation of which 
the gift was made is discussed infra § 110. 

Form of gift. As a rule, a gift causa mortis is 
made under circumstances which preclude a formal 
transaction.**8 Accordingly no particular form of 
words is necessary to give effect to it, if the in¬ 
tention of the donor sufficiently appears, and his 
intention is either accompanied or followed by acts 
requisite to constitute a valid delivery.^^ It can¬ 
not fairly be required that words spoken by one 
during his last illness or in fear of death should be 
as grammatically correct or as comprehensive as 
his language might be if used under different cir¬ 
cumstances, nor should the words of one to whom 
the use of English is obviously an effort outweigh 
other circumstances in the case; all that is re¬ 
quired is that appropriate words of gift be used.®® 
While it is not necessary that the words used shall 
be exclusively language of gift, when tested by 
all the circumstances of the case they must be sus¬ 
ceptible of that meaning.51 


A gift causa mortis need not, in the absence of 
statutory requirement, be in writing.52 

However, in those jurisdictions where an oral do¬ 
nation causa mortis is invalid, as discussed infra § 
92, a disposition in prospect of death must be in 
the form prescribed by law for dispositions of this 
character.53 

Consideration is not necessary to the validity of 
a gift causa mortis indeed, to be a gift at all 
it must be gratuitous.^s 

§ 76. Competency of Donor 

The donor of a gift causa mortis must be su! Juris 
and possess sufficient mental capacity to make the 
gift. 

Griifts causa mortis, as well as gifts inter vivos, 
rest on the proposition that every one has the right 
to dispose of his property as he pleases.56 As stat¬ 
ed supra § 75, the donor of a gift causa mortis 
must be competent to make the grift; he must be 
a person sui juris,®'^ and possess sufficient mental 
capacity to make the gift.58 The same degree of 
mental capacity is required to make a gift causa 
mortis as is required to make a will if a person 


610, 111 386, Cltingr Corpnm 

Juris. 

K.T.—^PushcasTi, v. Dry Dock Sav. In¬ 
stitution, 251 N.Y.S. 184, 140 Mlsc. 
679 —^in re Peno’s Estate, •221 N.T. 
S. 205, 128 Misc. 718. 
jf.C.—^Bynum v. Fidelity Bank of 
Durham, 12 S.E.2d 898, 219 N.C 
109. 

Va.—Grace v. Virginia Trust Co., 142 
S.B. 378, I’oO Va. 56. 

W.Va.—Waugh v. Richardson, 147 
S.E. 17, 107 W.Va. 43. 

Wis.—^In re Mangan's Will, 200 N.W. 
886, 392, 186 Wis. 328, citing Cor¬ 
pus Juris. 

V7yo.—^Begovlch v. Kruljac, 267 P. 

426, 38 Wyo. 3-65, 60 A.D.R. 1046. 
28 C.J. p 688 note 97, p 622 note 83. 
Manifestation and requisites of in¬ 
tent see infra S 77. 

«'The intention to give must be 
accompanied by a delivery and the 
delivery must be made with an inten¬ 
tion to give.' ”—^Kling v. MoCabe, C. 
C.A.MO., 36 P.2d 387, 839, quoting 
Pomeroy Bq.Jur. §§ 1146, 1149. 

46. Ky.—Combs v. Roark's Adm'r, 
299 S.W. 676, 221 Ky. 679. 

47. Gsl —Cannon v. Williams, 22 6. 
E.2d 838. 

lowa.^^—^Plint v. Varney, 264 N.W. 277, 
279, 220 Iowa 1241, citing Corpus 
Juris—Gottstein v. Hedges, 228 N. 
W. 93, 210 Iowa 272, 67 A-LuR. 1218. 
Ky.—Combs v. Roark's Adm'r, *299 S. 

W. 676, 221 Ky. 679. 

N.J.—Weiss v. Fenwick, 162 A 609, 


610, 111 N.XEq. 885, dtlng Corpus 
Juris. 

N.Y.—^In re Freeman's Estate, 290 N. 
Y.S. 7, 160 Misc. 133—Pushcash v. 
Dry Dock Sav. Institution, 251 N. 
Y.S. 184, 140 Misc. 679. 

Va.—^Thomas v. First Nat. Bank, 186 
S.B. 77, 166 V€L 497—Grace v. Vir¬ 
ginia Trust Co., 142 S.E. 378, 160 
Va. 56. 

28 C.J. p 696 note 83. 

Presumption of acceptance see infra 

§ 88 . 

48. Nev.—Gk>ldsmith v. Johnson, 204 
P. 505, 45 Nev. 355. 

49. CaL—^Mellor v. Willows Bank, 
160 P. 667, 173 Cal. 46-4. 

28 C.J. p 687 note 90. 

Xf while deoeased was in. hospital 
donee brought him contents of de¬ 
posit box, and deceased handed back 
contents telling donee they were to 
be his, there was a gift causa mor¬ 
tis.^—<Larsen v. Van Dleken, 93 P.2d 
563, 34 CaLApp.2d 852. 

sa Cal.—^Braun v. Brown, 94 P.2d 
348, 14 CaL2d 346, 127 AIi.R. 773. 

61. CaL—Mellor v. Willows Bank, 
160 P. 567, 173 Cal. 454. 

■28 C.J. p 687 note 91. 

Ibanguage held not words of gift 
A transaction in which deceased 
gave money to landlady, telling her 
that she knew "what I told you to 
do with it," did hot constitute a gift 
causa mortis • the words are Just as 
applicable to’a trust as to a gift— 
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Quarles v. Fowlkes, 137 B.E. 365, 147 
Va. 498. 

68. Iowa.—Flint v. Varney, 264 N.W. 

•277, 220 Iowa 1241. 

28 C.J. p 687 note 92. 

53. Xia.—Succession of Brand, 111 
.So. 267, 162 La. 880. 

54. Iowa.—^Blint v. Varney, 264 N.W. 
277, 220 Iowa 1241. 

Gift causa mortis distinguished from 
sale see supra S 73. 

56- Ky.—Combs v. Roark's Adm'r, 
299 B.W. 576, 221 Ky. 679. 
Payment for servloen rendered 
Transaction held to constitute a 
transfer in payment for services ren¬ 
dered and not a gift causa mortis.— 
Dunlap V. Commercial Nat Bank, 195 
P. '688, 50 CaLApp. 476. 

66k Tenn.—^Royston v. McCulley, Ch., 
59 S.W. 726, 62 L.R.A 899. 

67. Tenn.—^Royston v. McCulley, su¬ 
pra. 

5& N.Y.-^ReynoIds v. Reimolds, 45 
N.Y.S. 33$, 20 Misc. 254. 

Tenn.—^Royston v. McCulley, Ch., 59 
S.W. 725, 52 L.R.A 899. 

6^ Minn.—Sass v. McCormack, 64 
N.W. 385, <62 Minn. 234. 

N.Y.—Matter of Hall, 88 N.Y.S. 1135, 
16 Misc. 174, 1 Gibb.Surr. 563. 
Mental capacity requisite to make 
will see the C.J.S. tltie Wills $6 
16-28, also 68 C.J. p 424 note 10-p 
448 note 92. 



§ 77 

is competent to dispose of property by will he may 
effectually dispose of it by a gift causa mortis.®^ 

§ 77. Intent 

The Intention to make a gift causa mortis must be 
clearly manifested. The Intention must be to make a 
present gift. 

As Stated supra § 75, there must be an intent on 
the donor's part to make a gift causa mortis. The 
intention must be definite and certain it need 
not be announced in express terms and may be in¬ 
ferred from the facts attending the delivery, that 
is, from what the donor said and did;®^ but the 
intention to make a gift causa mortis must be man¬ 
ifested®® clearly and intelligently.®^ 

The intention must be to make a present gift,®® 
to surrender the property during the donor's life.®® 

If there is any inconsistency between the ex¬ 
pressions of the donor’s intention, the later ex¬ 
pressed intention coupled with delivery must con¬ 
trol.®*^ On the other hand, in construing a written 
instrument evidencing a gift causa mortis, general 
words, such as “all my personal property, which I 
have in my possession,” are not limited by a sub¬ 
sequent attempt at a particular description, unless 
a contrary intent appears from the whole instru¬ 
ment®® 

The intention that the gift should take effect only 
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in the event of the donor’s death is discussed infra 

§94. 

§ 78. Expectation of Death 

The apprehension of death, requisite to the validity 
of a gift causa mortis, need not be an apprehension of 
immediate death but the apprehension itself must be 
Immediate. 

As stated supra § 75, it is essential to the valid¬ 
ity of a gift causa mortis that it be made under 
apprehension of death from some existing disease 
or other impending peril, such as, for example, a 
surgical operation.®® It is not necessary, however, 
that the gift be made while the donor is in ex¬ 
tremis or moved by the apprehension of immediate 
death when there is no time or opportunity to 
make a will,^® or that he should be confined to his 
bed or to his room;'^^ nor does the fact that the 
donor does not expect to die, although realizing that 
he is in peril of death, preclude, a valid gift causa 
mortis.*^® 

Vague or general apprehension of death. By the 
civil law, to make a donatio causa mortis, it was 
enough if the donor was moved to make the gift 
by the general apprehension of death as the com¬ 
mon lot of humanity.*^® Under the common law, 
however, while it is not necessary that the donor 
should be in apprehension of immediate death, the 
apprehension itself must be immediate; a vague 
and general impression that death may occur from 
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60. NT.T.—McDonald v. Sarg-ent, 201 
N.T.6. 129, 121 Misc. 437, 

61. Mb.—^McDonough v. Portland 

Sav. Bank, 1 A.2d 76$, 770, 136 Me. 
71, citing iSoTffUM Otirls. 

Ohio.—Gano v. Pisk, 3 N.B. 532, 43 
Ohio St. 462, 54 Am.R. 819. 

62l ir.C.—^Newman v. Bost, 29 S.EJ. 
848, 122 N.a 524. 

63. U.S.—^Moore v. Tiller, C.C.A.Ga., 
61 F.2d 478. 

Ky.—Harrers Adm'r v. Ilarrel, 28 S. 
W.2d 922, 232 Ky, 46j9. 

64. Me.—^McDonough v. Portland 
Sar. Bank, .1 A.2d 768, 770, 136 Me. 
71, dting Cdspoa OToxis. 

Neb.—^Tardum v. Bvans, 235 N.W. 
85, Sii liJO Nib. 694, citing Coipu. 
gtixijk 

N.JT..—^Madljson Trust Ca v. Allen, 147 

A. 546, 105 N.^.Bci. 230, amrmed 
, 151^ A 995,. 107 N.J.Bq. 183. 

W.Va.—W^Migh.y. Richardson, 147 S. 

B. 17, 19, lor W.Va. 43, quoting 
€k>i^Biui tgnxiB. 

28 C.J. p .68*8 ' 

65. ' Mool-e T. TlUer, O.C.AGa., 

•61 P.2d. 478: " T ' j 

Ind.—Hinton t. Bry«i]tt,'190 N.m 664, 
99' ind.AFp. 38. 

Ky.-*-HarreI's Adm'p v. Hi^kTel, 23 
8.W.id 922, 282 Ky, -4691. l: i ^ 


Me.—^McDonough v. Portland Sav. 
Bank, 1 A2d 768, 770, 136 Me. 71, 
citing Ooxpiu JUzls. 

Neb.—^Tardum v. Evajis, 235 N.W. 85, 
120 Neb. 699. 

Ohio.—Van Pelt v. King, 154 N.K 
163, 22 Ohio App. 29<5. 

Or.—Grignon v. Shope, 197 P. 317, 
100 Or. 611. 

Tex.—O’Donnell v. Halladay, Civ. 
App., ISS S.W.3d 847, error re¬ 
fused. 

W.Va.—Waugh v. Richardson, 147 S. 

E. 17, 107 W.Va. 43. 

Wis.—In re Mangan's Will, 200 N.W. 
886, 185 Wis. 328. 

66. Ky.—^Harrel's Adm'r v. Harrel, 
23 S.W.2d 922, 232 Ky. 469. 

Gift to take effect, on daughter’s 
death 

Written Instrument, whereby de¬ 
ceased had requested that set of tea 
cups and saucers should, on his 
daughter’s death, become property of 
his granddaughter, could not be con¬ 
strued as gift causa mortis, since 
it d^ n^ indicate a constructive de¬ 
livery . In, prwsenti.—Howard v. Wil¬ 
liams, 14 S.W.2d 1096, 228 Ky. 259. 

67. Call.—^In re Escolle’s Estate, 25 
. P.2d 860, 134 ■CaLApp. 478. 

68. N.Y, —In re Braun’s' Estate, 200 
- -N.T.B. ‘>?8t, 181 Misc.' 18. 


69. Wyo.—Begovich v. Kruljac, 267 
P. 426, 38 Wyo. 365, 60 A.L.R. 1046. 

28 •C.J. p 688 note 4. 

7a Iowa.—^Flint v. Varney, 264 N. 
W. 277, 279, 220 Iowa 1241, citing 
Corpus Juris. 

Mich.—In re Van Wormer’s Estate, 
288 N.W. 210, 255 Mich. 399. 

N.J.—Weiss V. Fenwick, 162 A 609, 
610, 111 N.J.Eq. 385, citing Corpus 
Juris. 

N.T.—In re Hennessy’s Estate, 300 
N.TJS. 766, 253 App.Dlv. 6, reargu¬ 
ment denied 2 N.Y.S.2d 800, 253 
App.Dlv. 879, affirmed In re WiL* 
Hams, 16 N.B.2d 94, 278 N.T. 638. 

Va.—Thomas v. First Nat. Bank, 186 
S,E. 77, 166 Va. 497. 

Wyo.—^Begovich v. Kmljac, 267 Pi 
426, 38 Wyo, 366, 60 AL.R. 1046. 

28 C.J. p 688 note 5. 

71. Iowa.—v. Varney, 264 N. 
W. 277, 279, 220 Iowa 1241, citing 
Corpus Juris. 

28 C.J. p <689 note 6. 

73. Cal.—Braun v. Brown, 94 P.2d 
343, 14 Cal.2d 846, 127 AL.R. 773 
—Donovan v. Hibernia Savings & 
liOan .Soo., 265 P. 995, 90 CahApp. 
489,. j , , . , ■ ^ 

73. W.Va.—Sl^brlght v. SjBabrighl 
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those casualties which attend all human affairs, but 
which are still too remote and uncertain to be re¬ 
garded as objects of present contemplation and ap¬ 
prehended danger, is not sufficient to sustain a gift 
causa mortis; the donor must be in a condition to 
expect approaching death from a proximate and 
impending peril or from illness preceding expected 
dissolution.^^ 

Gift by soldier* To enlist as a soldier is not to 
place oneself in such imminent peril as will justify 
making a gift causa mortis.75 However, there are 
cases holding such gifts valid where the donor made 
the gift when about to leave for the seat of war.76 

Contemplation of suicide* A gift made in con¬ 
templation of death to be effected by suicide is not 
valid as a gift causa mortis,*^7 not only because the 
intent to commit suicide may be abandoned,*^8 fj^t 
also because a gift so made is against public poli- 
cy.^^ However, a gift made, not in contemplation 
of death to be effected by suicide but while the do¬ 
nor was suffering from melancholia which result¬ 
ed in suicide, has been held valid^o 

§ 79. Complete Execution 

A gift causa mortis must be completely executed In 
the lifetime of the donor. 

Although, under certain decisions discussed infra 
§ 95, the donoris death is at law a condition prece¬ 
dent to the vesting of title, a gift causa mortis must 


be completely executed in the lifetime of the do¬ 
nor, subject to be divested by the happening of 
any of several conditions subsequent discussed in¬ 
fra §§ 108-113, namely, actual revocation by the 
donor or revocation by operation of law as, for ex¬ 
ample, by the donor’s survival of the apprehended 
peril or outliving the donee or, as discussed infra § 
97, by the occurrence of a deficiency of assets nec¬ 
essary to pay the debts of the deceased donor. A 
mere unexecuted purpose, however clearly or forci¬ 
bly expressed, as long as it rests merely in inten¬ 
tion, is not effectual.^2 if g, gift is not to take ef¬ 
fect until after the death of the donor, it must be 
given by a will and cannot be g^ven effect as a 
gift causa mortis.^^ 

§ 80. Delivery 

The sections immediately following treat in de¬ 
tail of delivery in the case of g^fts causa mortis. 

Examine Pocket Parts for later cases. 

§ 81. - Necessity 

To constitute a valid gift causa mortis there must, 
as a rule, be a delivery of the thing given. 

As stated supra § 75, to constitute a valid gift 
causa mortis there must be a delivery of the thing 
given. This requisite is the substitute for the for- 
maHties required for a will and indispensable as a 
security against fraud.84 Without an act of deliv¬ 
ery, an oral disposition of property in contemplation 


Wb Minn.—Stradcutter v. Stradcut- 
ter, 185 N.W. 1016, 15i Minn. 80. 
Tenn.—Dietzen v. American Trust & 
Banking: Co., 131 S.W.2d 69, 176 
Tenn. 49. 

28 O.J. p 689 note 8. 

Present contemplatLon of near ap- 
proaok of deatli is essential to grift 
causa mortis.—Simpkins v. Old Colo¬ 
ny Trust Co., IBl N.E. 87, 254 Mass. 
1576. 

7*5. Minn.—Stradcutter V. Stradput- 
ter, 186 N.W. 1016, 151 mwa.' 80. 

28 C.J. p 689 notes 9, 10. 

76. Ind.—Baker v. Williams, 34 Ind. 
647. 

28 C.J. p 689 note 11. 

77. Ky.—Pikeville Nat. Bank & 

Trust Co. V. Shirley, 135 S.W.2d 
426. 281 Ky, 160, 126 A.L.II. -919. 

28 C.J. p 689 note 12. 

7a Ky.—^Pikeville Nat. Bank & 

Trust Co. V. Shirley, supi-a. 

Me.—Northwestern Mut. X«lfe Ins. Co. 
V. 'Cbiramore, 62 A. 652, 100 Me. 

. 578.. ,, M ^ ' 

79. Ky.-;-^k€fvIlie Nat. Batik & 

Trust Co. V. Shirley, 136 d.1V.2d 
^.426., 281,lK;y. 160, 126 A.L..B. ,919., 
28 tJ.j. p $89 uf>te M; / 

oe Van^Wormer's Es¬ 
tate, 238 N.Wl 2U9„ 265 Mich. 399. 


81- D.C.—Lee V. Lee, 5 F.2d 767, 56 
App.D.C. 344. 

Idaho.—Coffin v. Hyde, 205 P. 736, 35 
Idaho 247. 

Ill.—Williams v. Anderson, 5 N.E.2d 
593, 288 I11.APP. 149. 

Ind.—^Rule V. Fleming, 152 N.B. 181, 
85 Ind.App. 487. 

Ky. —Harrel's Adm'r v. Harrel, *23 S. 
W.2d 922, 232 Ky. -469—Combs v. 
Roark's Adm'r, 299 S.W. -676, 221 
Ky. 679. 

Me.—Maine Sav. Bank v. Welch, 115 
A. 545, 121 Me. 49. 

Or.—^Miller v. Medford Nat Bank, 
237 P. 361, 116 Or. 366. 

Pa.—^In re Hartman's Estate, 12 Pa. 
List & Co. 197, 13 Lehigh Co.L.J. 
139. 

Wash.—Steuer v. Lang, 259 P. 722, 
146 Wash. 271. 

28 C.X p 686 note 75, p 689 notes 15, 
19. 

Time for delivery see infra 6 87. 

8 ( 2 . D.C.—Lee v. Lee, 5 F.2d 767, 66 
App.D.C. 344. 

Pa»—^Tn re Hartmanns Estate, 12 Pa. 
Dlst & Co. 197, 13 Lehigh Co.L.J. 
139. 

28 C.J. p 689 note 17.' 

' * ' . 

83w C.S.—Moore v. Miller, C.C;A.O€l, 
61 F.2a 478. . - 
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Ill.—Williams v. Anderson, 5 N.E.2d 
593, 288 ni.App. 149. 

Ind.—^Rule v. Fleming, 152 N.B. 181, 
85 Ind.App. 487. 

Ky.—^Harrel's Adm'r v. Harrel, 23 S. 

W.2d 922, 232 Ky. 469. 

Or,—Miller v. Medford Nat Bank, 
237 P. 361, 115 Or. 366. 

Wash.—Steuer v. Lang, '259 P. 722, 
145 Wash. 271. 

Intention to make present gift as es¬ 
sential see supra § 77. 

Written promise that property 
would be kept intact and distributed 
eaually at death did not create a grift 
causa mortis.—Steber v. Combs, 5 S. 
B.2d 420, 121 W.Va. 509. 

Testator’s direotion to resldnary leg. 
atee 

A written order, directing a residu¬ 
ary legatee to pay a certain sum 
from the proceeds of certain bonds, 
was insufficient as a gift.—Gajrde v. 
Goldsmith, 283 P. 39, ISl Or. 481. 
84. Del.—Trout v. Farmers* Trust 
Co. of Newark, 168 A. 208, 19 DeL 
Ch. 437. 

“From Lord Hardwicke*s day to the 
present time delivery In such cases 
is the rock upon which the English 
and American courts have taken their 
stand, and mere donative words may 
not prevail against it. Su<di gifts 
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of death can be sustained only as a nuncupative 
will, and in the manner and with the limitations 
provided for such wills.^® There are, however, un¬ 
der certain decisions, exceptions to the rule requir¬ 
ing delivery, as, for example, where the donee al¬ 
ready has possession of the property^^ or, as dis¬ 
cussed infra § 105, where the donor destroys the 
evidence of the donee’s debt as a remission of the 
obligation. As a rule, however, a gift causa mortis 
cannot be sustained where there has been no deliv¬ 
ery, although at the time the gift was sought to be 
made the subject of it was out of the reach of the 
would-be donor and any delivery was impossible.®^ 

Where the donor intended to give property as a 
whole, a delivery of a part of it only will not suf¬ 
fice and the whole gift must fail.®® On the other 
hand, a delivery of more than was intended to be 
given cannot overrule the donor's declared inten¬ 
tion, and the donee can take only as much as was 
intended to be given.®® 

Under the civil law delivery of the property was 
not essential to the validity of the gift.®® 

§ 82. - SuflSciency in General 

The delivery of the subject of the gift must be as 


complete as the circumstances permit and sufficient to 
divest the donor of any dominion or control of the prop¬ 
erty. 

No absolute rule can be laid down as to what will 
constitute a sufficient delivery to support a gift in 
all cases, for in each case the character of the de¬ 
livery requisite to sustain the transaction as a gift 
will depend very largely on the nature of the sub¬ 
ject matter of the gift and the situation and cir¬ 
cumstances of the parties.®! The delivery that will 
sustain a gfift causa mortis must be such as would 
support the transaction as a gift inter vivos, if this* 
were the intention of the donor,®® that is, there must 
be an actual, unequivocal, and complete delivery of 
the property during the lifetime of the donor, whol¬ 
ly divesting him of the possession, dominion, and 
control of the property,®® although a total exclu¬ 
sion of the power or means of resuming possession 
by the donor is not necessary;®^ the delivery must 
be as perfect and complete as the nature of the 
property and the attendant circumstances will per¬ 
mit.® ^ Thus, where title to the subject of a gift 
causa mortis is, as discussed infra § 95, regarded as 
passing to the donee on delivery, the delivery must 
be with the intention of passing title,®® and, if title 
is not intended to pass until the donor's death, the 


lack all the formalities and safe¬ 
guards with which the law surrounds 
wills, thereby strongly tempting the 
commission of fraud and perjury. 
Actual delivery (or its equivalent) is 
indispensable as a security against 
such imposition. It is the only per¬ 
missible substitute for the Tinusxxal 
solemnities’ with which the Roman 
law Invested these donatlona**— 
Waugh V. Richardson, 147 S.B. 17, 20, 
107 W.Va. 43. 

86. Me.—^Drew v. Hagerty, 17 A. 63, 
81 Me. 231, 10 Axn.S.R 255, 3 LuIL 
A. 280. 

Pa.—^Hawn v. Stoler, 67 A. 1116, 208 
Pa. 610, 66 URA. 813. 

80L Mo.—^In re Franz* Estate, 127 S. 
W.2d 401, 404, 344 Mo. 510, citing 
CovsfOM juris. 

Delivery alio intuitu see InfTa § 84. 

87. RL—Case v. Dennison, 9 R.L 

88. 11 AmuR 222. 

Constructive or symbolic delivery see 
infra S 83. 

88. Cal.—Knight v. Tripp, 64 P. 267, 
121 CaJL 674. 

Mass.—^McGrath v, Reynolds, 116 
Masa 566. 

88. Mich.—Crippen v. Adams, 92 N. 

W. 496, 132 Mich. 31. 

28 C.J. p 691 note 25. 

90l RH.—^Kenistons v. Sceva, 64 N. 
H. 24. 

“The definition of donatio mortis 
caxisa as given in the Institutes of 
Justinian contemplated a tentative 
disposal of property in anticipation 
of fatal accident, and placed such 


donations on the footing of legacies. 
It is not clear that delivery was es¬ 
sential to the validity of the Roman 
gift. Delivery, however, could well 
have been dispensed with because of 
the requirement of Justinian that the 
gift be formally announced in the 
presence of five reputable and disin¬ 
terested witnesses. Sandars’ Justin¬ 
ian, p. 218.*’—^Waugh V. Richardson, 
147 S.E. 17, 20, 107 W.Va 43, 

81. W.Va—Clay tor v. Pierson, 46 S. 
E. 935, 65 W.Va 167. 

92. Ohio.—Van Pelt v. King, 154 N. 

E. 163, 22 Ohio App. 296. 

■28 C.J. p 691 note 27. 
iSulficlency of delivery of gifts inter 
vivos see supra §§ 19-28. 

98. Fla.—Deonard v. Campbell, 189 
•So. 839, 138 Fla 405. 

Ind.—^Reed v. Reed, 14 N.E.2d 320, 
106 Ind.App. 186. 

Me.—^McDonough v. Portlaud Sav. 

Bank, 1 A2d 768, 136 Me. 71. 

Md.—^Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.R 647. 

Miss.—Yates’ Estate v. Alabama- 
Mississippi Conference Ass’n of 
Seventh-Day Adventists, 176 So. 
■534, 179 Misa 642. 

N.J.—Imparato v. Duscardi, 197 A. 
379, 123 RJ.Eq. 298—Weiss v. Fen¬ 
wick, 162 A. 609, 610, 111 N.J.Eq. 
38*5, citing Corpus Juris. 

Ohio.—Horlocker v. Saunders, 18 N. 
E.2d 994, 69 Ohio App. 648— 

Schmitt V. Schmitt, 177 N.B. 478, 89 
Ohio App. 219—^Van Pelt v. King, 
154 N.E. 163, 22 Ohio App. 296. 
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Or.—^Miller v. Medford Nat. Bank, 
287 P. 361, 116 Or. 366. 

Tenn.—^Dietzen v. American Trust & 
Banking Co., 131 S.W.2d 69, 176 
Tenn. 49. 

Tex.—O’Donnell v. Hcdladay, Civ. 

App., 162 S.W.3d 847, error refused. 
28 C.J. p 691 note 28. 

Test of snlfioiexit deiivexy is that 
the mode of transfer is such that, in 
conjunction with the donative inten¬ 
tion, it completely strips the donor 
of his dominion of the thing given.— 
Coffin V. Hyde, 206 P. 736. 35 Idaho 
247. 

Delivery “in the event that an 3 rthlng 
happened” to donor see infra S ®4. 
On deposit of trank for safe-keep¬ 
ing, paper executed with instructions 
for redelivery by trust company to 
depositor or sons, reciting contents 
of trunk and declaring depositor gave 
contents to sons, was insufficient to 
create a gift, either inter vivos or 
causa mortis, for want of unqualified 
delivery of possession.—^Liee v. Dee, 
6 F.2d 767, 55 App.D.C. 844, constru¬ 
ing Virginia statute. 

94. N.T.—Cooper v. Burr, 45 Barb. 
9. 

Revocation by donor see infra § 108. 

95. Or.—Waite v. Grubbe, 73 P. 206, 
43 Or. 406, 99 Am.S.R 764. 

28 C.J. p 691 note 32. 

98. Ohio.—Van Pelt v. King, l54 N. 

E. 163, 22 Ohio App. 296. 

Va.—Thomas- v. First Nat. Bank, l96 
S.E. 77, 166 Va. 497. 
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mere manual delivery of the property is not suffi¬ 
cient but where the act of the donor is suffi¬ 

cient to divest him of any dominion and control 
there is a valid gift causa mortis, even though the 
donee, or a third person for his benefit, has no right 
to the use and enjoyment of the subject of the gift 
until the donor's death.^8 

Where the property is of such a nature as to ad¬ 
mit of physical delivery, mere words alone are not 
sufficient to constitute a gift causa mortis, but the 
property must be actually delivered.^^ If actual 
delivery is impracticable, then there must be some 
act equivalent to it;^ it is not necessary that there 
be a manual delivery, or an actual tradition from 
hand to hand, where, as discussed infra § 83, con¬ 
structive or s 3 rmbolic delivery would be sufficient 
It has been held that, when the intention of the do¬ 
nor is clearly ascertained and fairly consummated 
within the meaning of well established rules, it is 
not to be thwarted by a narrow and illiberal con¬ 
struction of what may have been intended for and 
deemed by him a sufficient delivery, for the rule 
which requires delivery of the subject of the gift 
is not to be enforced arbitrarily when it is once 
ascertained that it is the intention of the donor to 
make a gift causa mortis, and all is done which is 
possible under the circumstances in the matter of 


delivery, the gift will be sustained.^ 

Retention of possession. Since a donation causa 
mortis is ambulatory,^ and, as discussed infra § 108, 
the donor may annul the gift by retaking posses¬ 
sion of the subject matter, there must not only be 
an actual and complete delivery of the property to 
the donee, but he must retain possession of it with¬ 
out interruption until the death of the donor.^ 
Where the subject of an alleged gift remains, or is 
immediately replaced, under the apparent dominion 
of the donor, the gift can be sustained only on sat¬ 
isfactory proof that such apparent continuation or 
restoration of the donor's dominion was not an inte¬ 
gral part of the donative transaction.® 

§ 83. - Constructive or Symbolical Deliv¬ 

ery 

Delivery may be constructive or symbolic, as by 
the transfer of a key, where manual tradition cannot 
be made either because of the nature of the subject or 
the attendant circumstances. As in the case of actual 
delivery, such delivery must completely divest the donor 
of his property. 

Effective delivery, consummating a g^ft, may be 
constructive or symbolic, as well as actual,*^ where 
manual tradition cannot be made, either from the 
nature of the subject or its situation at the time.® 
In such cases the law requires that the donor do 


Wash.—In re White’s Estate, 22>6 P. 

4r5. 129 Wash. 644. 

97. Ala.—Smith v. Eshelman, 180 So. 

313, 235 Ala. 538. • 

SSb Ala—Smith v, Eshelman, 180 So. 
313, 316, 235 Ala 588, citlnsr Corpus 
Jtuia 

Md.—Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.R. 647. 

99. Va—Shankle v. Spahr, 93 S.B. 

606, 121 Va 698. 

28 C.J. p 691 note 33. 

1. Ky.—Weber v. Salisbury, 148 S. 
W. 34, 149 Ky. 327. 

Or,—Hillman v. Toungr, 127 P, 793, 64 
Or. 78, modified on other grounds 
129 P. 124, 64 Or. 73. 

2. Ky.—Stephenson v. King, 81 Ky. 
426, 50 Am.R. 173, 

28 C.J. p 691 note 36. 

3. Tenn.—^Dietzen v. American Trust 
& Banking Co., 131 S.W.2d 69, 176 
Tenn. 49—Scott v. Union & Plant¬ 
ers’ Bank & Trust Co., 130 S.W. 
767, 123 Tenn. 268. 

4. Or.—^Hillman v. Toung. 127 P. 793, 
64 Or. 73, modified on other ground's 
129 P. 124, 64 Or. 73. 

5. Fla—^Leonard v. Campbell, 189 
So. 889, 138 Fla 405. 

28 C.J. p 692 note 39. 

6. N.T.—Westerlo v. De Witt, 36 
.T. 340, 93 AnaD. 617, reversing 36^ 

Barb. 216. 

28 CJ. p 692 note 40. 


Retnxii for safe-keeping 

(1) Where a son, having no safe 
place to keep the subject matter of 
a gift from his mother, replaced it 
in his mother’s safety-deposit box, 
such act did not amount to a rede- 
livery to his mother.—^Dletzen v. 
American Trust & Banking Co., 131 
S.W,2d 69, 176 Tenn. 49. 

<2) Other instances see 28 C.J. P 
692 note 40 [a]. 

7. Ala—Herring v. Elliott, 118 So. 
891, 218 Ala 203—Goodson v. Liles, 
96 So. 262, 209 Ala 335. 

Cal.—^In re Escolle’s Estate, 25 P.2d 
860, 134 Cal.App. 473. 

Ind.—Hinton v. Bryant, 190 N.JEL 
664, 99 Ind.App. 38. 

Ky.—Nolen v. Wilson’s Adm'r, 277 
S.W. 316, 211 Ky. 166—Drake v. 
Security Trust Co., 268 S.W. 4, 203 
Ky. 738. 

Md.—Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.B. 647. 

Mich.—^In re Van Wormer’s Estate, 
238 N.W. 210, 265 Mich.’ 399. 

Nev.—Goldsworthy v. Johnson, 204 
P. 606. 46 Nev. 366. 

Tex.—O’Donnell v. Halladay, Civ. 

ApPi, 162 S.W.2d 847, error refused. 
Wash.—^In re White’s Estate, 226 P. 

416, 129 Wash. 644. 

WkV^—Waugh V. Richardson, 147 
S.E. 17,^ 107 W.Va 43. 

a Ky.—Harrel’S ‘Adm'r v, Harrel, 
23 B.W.2d 922, 232 Kf. 46iH-t)ick- 
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erson v. Snyder, 272 S.W. 384, 209 
Ky. 212. 

N.T.—^Pushcash v. Dry Dock Sav. 
Institution, 261 • N.T.S. 184, 140 
Misc. 679. 

Pa—^In re Elliott’s Estate, 167 A 
289, 312 Pa 493, 90 AIi.R. 360. 
S.D.—Steffen v. Davis, 217 N.W. 221, 
52 S.D. 283. 

Tenn.—^McAdoo v, Dickson, 126 S.W. 
2d 393, 23 TenaApp. 74. 

"This term ‘deUvery’ is not to be 
taken in such a narrow sense as to 
Import that the chattel or property 
is to go literally into the hands of 
the recipient and to be carried away. 
There are many articles which might 
be made the subjects of a donation 
mortis causa, in which a manual de¬ 
livery of that kind might be incon¬ 
venient or impracticabla”—Coleman 
V. Parker, 114 Mass. 30, 33. 

Where a written instrument, want¬ 
ing the attestation necessary for a 
will, stated how a certain sum was to 
be divided, and was signed and given 
by the would-be donor to another, 
who left the larger portion of such 
sum in the closet of the room where 
the would-be donor was lying with¬ 
out taking possession of it until aft¬ 
er the latter’s death, the court, in 
holding that there was no sufficient 
delivery of the money to give effect 
to the gift, said, "As a gift mortis 
causa, it is not aided by the exeou- 
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that which, under the circumstances, will in rea¬ 
son be considered equivalent to an actual delivery; 
the delivery must be as nearly perfect and com¬ 
plete as the nature of the property and the attend¬ 
ant circumstances permit,® and it must completely 
terminate the donor’s custody and control of the 
property given, placing it wholly under the power 
of the donee, and enabling him, without further act 
of the donor, to reduce it to manual possession.^® 
It has been held that to constitute constructive de¬ 
livery it is essential that there should be a physical 
delivery of some tangible object which may serve 
as the means of getting possession and enjo 3 mient 
of the subject of the gift;ii but there are cases in 
which this has been dispensed with.^® 

Delivery of key. The handing over of keys with 
intent to make a gift is a valid constructive or sym¬ 
bolical delivery of the property to which they give 
access, when manual delivery is impracticable or 
inconvenient thus property kept in a bureau, 
chest, or trunk not readily accessible, and ponder¬ 
ous or bulky articles kept in a warehouse, may be 
delivered by transferring the key to the receptacle 
or storeroom with the intent to pass title to the 
property therein contained but the delivery of 
the key to a receptacle which is near at hand and 
contains property which might easily be removed 
and actually delivered is not sufficient, since it is 
not the best delivery possible under the circum- 
stanees.^5 The delivery of a lock box, used pri¬ 


marily for holding what is valuable, and the keys 
thereto, is sufficient delivery of the contents to con¬ 
stitute a gift causa mortis, as distinguished from the 
delivery of a bureau by transfer of the key to it, 
which would not necessarily constitute delivery of 
its contents.!® 

Delivery by decedent of the key to his safe-de- 
posit box constitutes a sufficient symbolical deliv¬ 
ery of the contents to sustain a gift^*^ unless the 
contents are of such nature, and the conditions and 
circumstances are such, that they might be, then 
and there, actually delivered.!® Delivery of the 
contents of a safe-deposit box by transfer of the 
key is not invalidated by the fact that there is a 
duplicate key,!® locked in the box,®® or delivered 
by the donor as a precaution to a third person,®! 
or by the fact that such key does not give access 
to the box, except in conjunction with the key re¬ 
tained by the safe-deposit company.®® The validity 
of the gift cannot be affected by any rule or reg¬ 
ulation of the depositary.®® 

§ 84. - Delivery Alio Intuitu 

Possession of property for another tpurpose by the 
person who claims It as donee has been held Insufficient 
to supply the want of delivery as a gift; on the other 
hand, an antecedent delivery, although made with a 
different Intent, has been held sufficient on the ground 
that the law will not require a vain thing. 

Since it is not the possession of the donee, but 
the delivery to him as a gift, that is material,®^ it 


tlon pf the written instrument, except 
so fat ap that may contribute to 
greater certainty In the proofs. Such 
gifts . . . require actual delivery 

or its equivalent. Symbolical or con¬ 
structive delivery is not sufficient”— 
McGrath v. Beynolds, 116 Mass. 566, 
56$. 

IBL ITorth Carolina 

(1) An actual or constructive de¬ 
livery is essential to a valid gift 
causa mortis.—^Bynum v. Fidelity 
Bank of Durham, 12 S.S1.2d 89$, 219 
N.C. 109—Barker v. Mott, 107 S.E3. 
500, 181 N.C. 486. 

(!3) o'raer intending to make a 
gift of son^ething not present, or. If 
present, incapable of manual delivery,' 
may do *ao by constructive delivery; 
where the articles are present, and 
are capable of manual delivery, this 
must be had; but ^there is no such 
thing in this state as 'symbolical de¬ 
livery.’ ”—Newman v. Best, 29 S.B. 
848, 851, 122 N.C. 524. 

9m Md.—Sohenker v.. Moodhe, 200 A. 

, 727, 729, 176 ^6. 198—Brooks v. 
Mitchell, 161 A. 261,» 266, 198 Md. 
1, 84 A.Li.R. 547, quoting Oozpns 
.Juris. 

N.T.—^Pushcash v. Dry Doek 


stitution, 261 N.T.S. 184, 140 Misc. 
579. 

28 aj. p 692 note 41. 

10- Tenn.—Scott v. Union Planters’ 
Bank & Trust Co., 130 S.W. 757, 123 
Tenn. 268. 

”A constructive as well as an ac¬ 
tual delivery must be such as to com¬ 
pletely divest the donor of his prop¬ 
erty and as to completely Invest the 
donee With it”—Schenker v. Moodhe, 
200 A. 727, 730, 175 Md. 198. 

11. N.T.—^In re Rosenthal’s Estate, 
230 N.T.S. 271, 272, 132 Misc. 290. 

Va.—Shankle v. Spahr, 93 S.B. 606, 
121 Va. 698. 

W.Va.—Waugh v, Richardson, 147 S. 
B. 17, 107 W.Va. 43. 

12. Or.—Waite v. Grubbe, 73 P. 
206, 43 Or. 406, 99 Am.S.R. 764. 

28 C.J. p 692 note 44. 

13. Pa.—In* re Elliott’s Estate, 167 
A. 289, 312 Pa. 498, 90 A.Xi.B. 860. 

14. CaL—^Larsen v. Van Dlcken, 98 
P.2d 668, 34 CaLApp.2d 352. 

28 C.J. p 692 note 46. 

16. N.C—-Newman v. Best, 29 S.EL 
848, 122 N.Ci ’624. 

28 C«J. p 693 note 51.* 

19ii N.T.—^Bynum v. Fidelity Bank 
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of Durham, 19 S.B.2d 121, 221 N. 
C. 101. 

17. Cal.—Braun v. Brown, 94 P.2d 
348, 14 Cal.2d 346, 127 A.L.R. 773. 

Ohio.—In re Bacon’s Estate, App., 82 
N.E.2d 438, 434, citing Corpus Juris. 

Wis.—^In re Schreihart’s Estate, 270 
N.W. 71, 223 Wis. 218. 

28 C.J. p 693 note 47. 

18. Cal.—In re Bscolle’s Estate, 26 
P.2d 860, 863, 134 CaLApp. 478,- 
quoting Corpus Juris. 

Wash.—^Newsome v. Allen, 161 P. Ill, 
86 Wash. 678. 

19. Ind.—^Rule v. Fleming, 162 N.E 
181, 86 Ind.App. 487. 

20. Cal.—^Braun v. Brown, 94 P.2d 
848, 14 CaL2d 846, 127 A.L..R. 773. 

21. Va.—^Thomas v. Lewis, 15 S.B 
389, 89 Va. 1, 87 Am.S.R, 848, 18 D. 
R.A. 170. 

f 

22. U.S.—^Harrison v. Foley, Mo., 206 

F. 67, 124 CCA, 191, certiorari de¬ 
nied 34 S.Qt. 821, 281 U.S. 750, 68^ 
Li.BdL 466. ' ‘' 

23. CaL—^Braun v. Brown, 94 P.2id. 
S48> l,4.CaL2d 346, 127 A.L.R. 

Wt.Va;—Waugh v. Richardson, 
147 S.B. 17; 107 W.Va. 48*. 

28 CJ. p 693 note 68^ 
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has been held that an after-acquired possession,*5 
or a previous and continuing possession,of the 
person who claims to be a donee, although such 
possession is by the authority of the alleged donor,27 
will not supply the want of delivery for the pur¬ 
pose of the alleged g^ft. This is especially so where 
claimant had the opportunity to obtain possession 
of the property both before and after the death of 
the alleged donor. 28 On the other hand, it has been 
held that an antecedent delivery, although made alio 
intuitu, that is, with a different intent, is sufficient to 
support a gift causa mortis,®* since the law does not 
require a vain thing, such as the surrender of the 
property by the donee that it may be redelivered to 
him by the donor.*® 

§ 85. -Delivery of Written Transfer 

It has been held that a gift causa mortis cannot be 
effected by the execution of an instrument without de¬ 
livery of the property Itself. There are, however, de- 
cLions to the contrary. 


It has been held that a gift causa mortis cannot 
be effected by the execution of a formal instrument 
of conveyance, but only by the delivery of the prop¬ 
erty itself,at least where it is capable of deliv- 
ery.52 There are decisions, however, holding that 
a gift causa mortis may be effected by a deed of 
gift without any delivery of the property.53 

§ 86. — Delivery to Third Person 

A gift causa mortis may bo effected by delivery to 
a third person as agent or trustee for the donee. 

It is well settled that a gift causa mortis may be 
effected by delivery to a third person as agent or 
trustee for the donee,5^ although the gift does not 
come to the knowledge of the donee,56 and is not 
accepted by him,55 until after the donor’s death. 
In many jurisdictions, the person to whom delivery 
is made will be presumed, in the absence of coun¬ 
tervailing circumstances, to take the property as 
the trustee of the intended donee,* and not as the 


25. N.H.—^Bean v. Bean, 63 A. 907, 
71* N.H. 638. 

28 CJ. p 693 note 64. 

26. W.Va.—Waugrli v. Richardson, 
147 S.E. 17, 107 W.Va. 43. 

28 C.J. p 693 note 66. 

PosssssioiL as bailee 
Va,—Thomaa v. First Nat Bank, 186 
S.B. 77, 166 Va, 497. 

27- N.H.—Cutting v. Gilman, 41 N. 
H. 147. 

W.Va;—Smith v. Zumbro, 24 S.B. 
653, 41 W.Va, 628. 

2a Wyo.—^Hecht v. Shaffer, 86 P. 
1066, 16 Wyo. 84. 

29. Minn.—^Davis v. Kuck, 101 N.W. 
166, 93 Minn. 262. 

28 C.J. p 693 note 69. 

30. N.T.—Champney v. Blanchard, 
39 N.Y. 111. 

28 C.J. p 693 note 60. 

31. Miss.—Gidden v. Gidden, 167 So. 
786, 176 Miss. 98. 

28 CJ. p 693 notes 61, 63. 

In Georgia the provision of the 
code that a gift in writing, without 
good consideration and without de¬ 
livery, shall be void applies to gifts 
causa mortis; but if the writing Is 
based on a good consideration actual 
delivery of the property is not re- 
Qulred, since the delivery of the 
writing dispenses with the delivery 
of the property; and “good consider¬ 
ation is one founded either on love 
and affection towards one to whom a 
natural duty exists, such as near rel¬ 
atives by either consanguinity or af¬ 
finity; or it may be based on a 
strong moral obligation, though un¬ 
enforceable at the time, or by some 
present equitable duty.”—Cannon • v. 
Williams, Ga., 22 S.B.2d 838, 844. 


32. Cal.—Knight v. Tripp, 64 P. 267, 
121 Gal. 674. 

28 C.J. p 693 note 62. 

33. Vt—Meach v. Meach, 24 Vt 691. 
28 C.J. p 693 note 64. 

34. U.S.—^Kllng V. McCabe, C.C.A. 
Mo., 36 P.2d 337. 

Ala.—Smith V. Bshelman, 180 So. 813, 
815, 236 Ala, 688, citing Corpus Ju¬ 
ris—^Herring v. Blliott, 118 So. 391, 
218 Ala, 203. 

CaL—^In re Escolle's Estate, 25 P.2d 
860, 863, 134 Cal.App. 478, citing 
Corpus Juris. 

Ga.—Cannon v. Williams, 22 S.E.2d 
838, 845, 194 Ga, 808, citing Corpus 
Juris. 

Ind,—Hinton v. Bryant, 190 N.H. 564, 
99 Ind.App. 38. 

Iowa,—^In re Hanson’s Estate, 218 N. 

W. 308, 206 Iowa 766. 

Han.—^Beebee v. Peterson, 285 P. 616, 
130 Kan. 14. 

Ky.—^Dickerson v. Snyder, 272 S.W. 
384, 209 Ky. 212. 

Mo.—^In re Franz* Estate, 127 S.W.2d 
401, 344 Mo. 610. 

Nev.—Goldsworthy y. Johnson, 204 P. 
606, 46 Nev. 356. 

N.Y.—In re Brooks* Estate, 29 N.Y. 
S,2d 379. 

N.D.—Rosenau v. Merchants* Nat. 
Bank of Dickinson, 216 N.W. 336, 
66 N.D, 123, 60 A.L.B. 1040. 

Ohio.—^In re Bacon’s Estate, App„ 32 
N.E.2d 433, 434, citing Corpus Jtu 
ris-rHorlocker v. Saunders, 18 N.B. 
2d 994, 69 Ohio App. 648. 

Okl.—Sauls V. Whitman, 42 P.2d 275, 
171 Okl. 113. 

S.D.—Steffen v. Davis, 217 N.W. 221, 
52 S.D. 283. 

Wash,—In re White’s Estate, 226 P. 

415, 129 Wash. 544*. 

VT.Va,—^B. M. Meadows Funeral Home 
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V. Hinton, 196 S.E. 346, 119 W.Va. 
609. 

Wis.—^In re Mangan’s Will, 200 N.W. 
3«6, 185 Wis. 328. 

28 C.J. p 694 note 66, p 689 note 19. 

*Tt is not essential that, the deliv¬ 
ery be made to the donee himself. 
If it is made to a third person with 
direction that the subject of the gift 
be turned over to the donee after the 
death of the donor, that is suffi¬ 
cient, notwithstanding the fact that 
the delivery in such case can, or¬ 
dinarily or at least frequently, be 
said to have been as complete as 
the circumstances allow only in the¬ 
ory and not in fact.”—^Begovich v. 
Kruljac, 267 P. 426, 430, 38 Wyo. 366, 
60 A.L..R. 104$. 

CHft in hands of third person with 
donor’s Instmotlons 
“While it is true that a gift causa 
mortis must be delivered to or for 
the donee to vest title at the death 
of the donor this does not mean 
the subject of the gift must be in 
the liands of the donee, but it is 
sufficient delivery If placed in the 
hands of a third party by the donor, 
with written instructions from which 
the third party may not depart and 
which the donor does not change.”— 
Lumbeyg v. Commonwealth Bank, 296 
N.W. 266, 268, 295 Mich. 666. 
Delivery to donee “in the event that 
anything happened” to donor see 
infra § 94. 

36. Ariz.—^Allred v. Allred, 111 P.2d: 

68, 67 Ariz. 77. 

28 C.J. p 694 note 67. 

36. Ky.—Williams v. Letton, 16 B.W. 

2d 296, 228 Ky. 371. 

Mont.—Stagg v. Stagg, 300 P. 689, 
90 Mont. 180. 

28 C.J. p 694 note 68. 
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§ 86 

agent of the donor.87 The third person must, of 
course, accept the gift for the donee prior to the 
donor’s death but a delivery to a third person 
with instructions to deliver to the intended donee 
at the death of the donor, the latter retaining do¬ 
minion and control over the property in the mean¬ 
while, is ineffectual as a gift causa mortis, because 
the third party is constituted merely the agent or 
bailee of the donor.^^ Such a transaction is re¬ 
garded as an attempted testamentary disposition, 
and, unless accompanied by writing executed as a 
will, is nugatory for the purpose designed.^® The 
agent has no authority to deliver after the donor’s 
death, for his authority as such ceases when his 
principal ditsA^ 

A gift providing for a division of the property 
among specified persons after the payment of bills 
and funeral expenses is a valid gift causa mortis>2 

Where a trust is created, it must be subjected to 
the tests that are applied to other trusts. The pre¬ 
cise nature of the trust which the donor intended 
to create should appear, and the particular persons 


who are to take as cestuis que trust, and the pro¬ 
portions in which they are to take, should be pointed 
out,^3 and the delivery and the conditions must be 
such that the trustee will at once become vested 
with the title for the benefit of a donee.'*^ Where 
the trust fails because neither the persons who are 
to take nor their proportions are clearly designated, 
the person who has received the gift causa mortis 
in trust cannot take anything for his own benefit 
nor can such a transfer be supported as a gift if 
it is intended, not for the benefit of the transferees, 
but as a trust fund to be dispensed for benevolent 
uses, at the entire and unlimited discretion of the 
transferees.^® 

§ 87. - Time for Delivery 

To make an effective gift causa mortis there must 
be a delivery of the property during the lifetime of the 
donor but the decisions differ as to whether or not the 
delivery must accompany the words of donation. 

To make an effective gift causa mortis, there 
must be a delivery of the property donated during 
the lifetime of the donor,^^ and, it is said, at the 
time of the donation.'*® However, as stated supra 


37. Ala.—Smith v. Sshelman, 180 So. 
313, 235 Ala. 588. 

Ga.—Cannon v. Williams, 22 S.£:.2d 
838, 845, 194 Ga. 808, citing Cor. 
piu atixis. 

Iowa.—In re Hanson’s Estate, 218 N. 
W. 308, 810, 205 Iowa 766, citing 
Corpus JtLiis, 

Ky.—Williams v. Letton, 15 S.W.2d 
296, 228 Ky. 371. 

Mont—Stagg v. Stagg, 800 P- 639, 
90 Mont 180. citing Corpus Juris. 
Ohio.—^In re Bacon’s Estate, App., 32 
N.E.2d 433. 

Wash.—^In re White’s Estate, 226 P. 

416, 129 Wash. 644. 

W.Va.—^E. M. Meadows Funeral Home 
V. Hinton, 195 S.E. 346, 119 W.Va. 
609. 

28 C.J. p 694 note 76. 

Presumptions generally in actions In¬ 
volving gift causa mortis see in¬ 
fra § 116. 

Donor’s servant 

The general rule has been held to 
apply although the person to whom 
delivery was made was the donor’s 
servant—Hudson v. First Trust Co. 
in Oshkosh, 228 H.W. 121, 200 Wls. 
220 . 

I 

33. Ga.—Cannon v. Williams, 22 S. 

E.2d 838, 194 Ga. 808. 

Acceptance generally see Infra S 88. 

39. Ala.—Smith v. Eshelman, 180 So. 
318, 285 Ala. 688. 

Ga.—Cannon v. Williams, 22 S.E. 2d 
888, 845, 194 Ga. 808, citing Cor- 
pus Juris, 

OkL—Sauls V. Whitman, 42 P.2d 276, 
171 OkL 113. 

28 C.X p 695 note 77. 


Difficulty in applying rule 

*Tn a sense at least every third 
person who is directed by a donor to 
deliver property as a gift to another, 
after the death of the giver, must be 
considered as the agent or trustee of 
the donor, for the donor has the 
right to revoke the gift at any time 
before his death, and if he does so. 
It becomes the duty of the third per¬ 
son to return the property covered 
thereby. Hence the point must arise 
in every case of that kind, how far 
the agent is the agent of the donor, 
and for what length of time. . . . 

The rule that the gift Is valid If 
the third person is the agent of the 
donee, but not if he is the agent of 
the donor, may accordingly be of 
doubtful value, except, perhaps, in 
cases where the faxsts of the previous 
agency clearly indicate that there 
was no change of possession and no 
intention of a delivery. To escape 
this rule, some of the courts hold 
that the person to whom the delivery 
is made will be presumed, in the ab¬ 
sence of countervailing circumstanc¬ 
es, to take the property as the trus¬ 
tee of the Intended donee, and not aa 
the agent of the donor.”—^Begovich v. 
Kxuljac, 267 P. 426, 480, 481, 38 Wyo. 
365, 60 A.Ii.R. 1046. 

4a Or.—^Denell v. Helms, 70 P. 890, 

42 Or. 161. 

41. Ala.—Smith v. Eshelman, 180 So. 

313, 235 Ala. 588. 

N.T.—^In re Zweig’s Estate, 29 N.T.S. 

2d 167, 176 Mlsc. 770. 

28 C.J. p 695 note 79. 

43. Masa—^Pierce v. Boston Five 
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Cents Sav. Bank, 129 Mass. 425, 
37 Am.R. 371. 

28 C.J. p 694 note 69. 

Qualified or conditional srifts gen¬ 
erally see infra § 94. 

43. Mass.—Sheedy v. Roach, 124 
Mass. 472, 26 Am.R. 680. 

44 Cal.—^Knight v. Tripp, 49 P. 838, 
6 Cal.TJnrep.Cas. 735. 

Mass.—Stratton v. Athol Sav. Bank, 
99 N.E. 454, 213 Mass. 46. 

45. Masa—Sheedy v. Roach, 124 
Masa 472, 26 Am.R. 680. 

4a Me.—^Dole v. Lincoln, 31 Me. 422. 

47. Ky.—^Drake v. Security Trust 
Co., 263 S.W. 4, 203 Ky. 733, 

Mo.—^In re Franz* Estate, 127 S.W.2d 
401, 344 Mo. 610. 

N.J.—^Imparato v. Luscardi, 197 A. 
379, 123 N.J.Eq. 298. 

Or.—^Miller v. Medford Nat Bank, 237 
P. 361, 116 Or. 366. 

S.D.—Steffen v. Davla 217 N.W. 221, 
52 S.D. 283. 

W.Va.—^B. M. Meadows Funeral Home 
V. Hinton, 196 S.E. 346, 119 W.Va. 
609. 

28 C.J. p 695 note 80, p 689 note 19. 

Delivery by donor’s agent or to 
donee’s agent, in donor’s lifetime 
see supra § 86. 

Similarity of gifts inter vivos and 
causa mortis in this respect 

U.S.—^Ralley v. Railey, D.C.D.C., 80 
F.Supp. 121. 

Time of making delivery of gift inter 
vivos see supra § 27. 

4& Minn.—Allen v. Allen, 77 N.W. 
567, 76 Minn. 116, 74 Am.S.R. 442. 

28 C.J. p 695 note 81. 
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§ 84, there are decisions recognizing the sufficiency 
of an antecedent delivery, although made for anoth¬ 
er purpose, and, under other decisions, as in the 
case of gifts inter vivos, it is not essential that de¬ 
livery be simultaneous with the words of dona¬ 
tion it may either precede or succeed the 
words.®® If it should precede the words, so that 
the property is already in possession of the donee, 
no new delivery is necessary,®! unless in certain 
jurisdictions, as stated supra § 84, the previous pos¬ 
session was that of a bailee; but if delivery should 
succeed the words of donation, it makes perfect that 
which was before inchoate.®^ 

§ 88. Acceptance 

There must be acceptance by the dcnee, as well 
as delivery by the donor, but, where the gift Is bene> 
flcial and Imposes no burden, an acceptance will be pre¬ 
sumed. 

There must be an acceptance by the donee, as 
stated supra § 75, as well as a delivery by the do¬ 
nor; but where the gift is beneficial to the donee, 
and imposes no burden on him, an acceptance will 
be presumed.®^ Where a gift of funds in a bank 
has been evidenced by delivery and acceptance of 
the pass book, the donee’s offer to turn over to the 
donor’s administratrix the pass book for the purpose 
of adjudication of the dispute between the parties 
will not affect the validity of the gift as far as the 
donee’s acceptance is concerned.®^ 

Receipt by third person. Where a gift causa 
mortis is effected by delivery to a third person for 
the donee, as discussed supra § 86, the act of such 
third person in receiving the property for the ben¬ 
efit of the donee is deemed to be in the latter’s in¬ 
terest, and the acceptance of the gift is presumed.®® 

Receipt of key. A donee who receives the key 
to a safety deposit box and thus takes into his pos¬ 
session the means of obtaining the subject of the 


§ 90 

gift has sufficiently accepted it, although he does not 
take possession of the property itself before the do¬ 
nor’s death.®® Where, on refusal of the depositary 
to surrender possession of the gift, the donee turns 
over the key to the donor’s administrator, the va¬ 
lidity of the gift is not affected in so far as ac¬ 
ceptance is concerned.® 

§ 89. Death of Donor 

To effect a valid gift causa mortis the donor must 
die, without recovering from his disease or surviving 
the peril which existed at the time he made the gift. 
Although It has been held that he must die of that 
very disease or peril, the more general opinion is that 
it Is sufficient that the disease or peril from which he 
does die was existing or imtpending when the gift was 
made. 

Another requisite to a valid gift causa mortis, 
as stated supra § 75, is that the donor who has made 
the gift under apprehension of death from some 
existing disease or other impending peril must die 
without recovery or survival therefrom. It has 
been considered essential to the validity of the gift 
that the donor should die of the very malady or 
peril from which death was apprehended at the 
time of making the gift;®® but the more general 
opinion is that, while it is not a legal requisite that 
the donor should die of the very disease or peril 
from which he apprehended death, yet there must 
be no intervening recovery, and it is essential that 
his death ensue as a result of some disease or,peril 
existing or impending at the time the gift was 
made.®® There is no specific limit of time within 
which the donor must die to make such a gift valid, 
provided he does not recover from the disease from 
which he apprehended death or escape the peril 
which threatened him.®® 

§ 90. Property Subject to Gift 

The general rule Is that every species of personal 
property, capable of actual or constructive delivery, 
may be the subject of a gift causa mortis. 


49. Miss.—Carradlne v. Carradine’s 
Estate, 58 Miss. 286, 38 Am.H. 324. 

”Va.—^Thomas v. First NaL Bank, 186 
S.E. 77. 166 Va. 497. 

50. Miss.—Carradine v. Carradlne's 
Estate, 58 Miss. 286, 38 Am.R. 324. 

Va.—^Thomas v. First Nat. Bank, 186 
S.B. 77, 166 Va 497. 

51. Miss.—Carradine v. Carradine’s 
Estate, 58 Miss. 286, 38 Am.R. 324. 

Va.—Thomas v. First Nat. Bank, 186 
S.E. 77, 166 Va 497. 

Wia—^In re Schreihaxt's Estate, 270 
N.W. 71, 223 Wls. 218. 

52. Miss.—Carradine v. Carradlne*s 
Estate, 58 Miss. 286, 88 Am.H. 324. 

Va—^Thomas v. First Nat. Bank, 186 
S.B. 77, 166 Va 497. 


53. Ark.—Carter v, Greenway, 238 
S.W. 65. 152 Ark. 339. 

Iowa—Flint v. Varney, 264 N.W. 277, 
220 Iowa 1241. 

Mich.—^Lumbergr v. Commonwealth 
Bank, 295 N.W. 266, 295 Mich. 666. 
28 C.J. p 695 note 84. 

In, Georgfla, the provision of the 
Code that '*if the donation shall be of 
substantial benefit, the law will pre¬ 
sume the acceptance, unless the con¬ 
trary shall be shown*’ applies to gifts 
causa mortis.—Cannon v. Williams, 
22 S.E.2d 838, 844, 194 Ga 808. 

54. Cal.—^Paddock v. Fonner, 258 P. 
423, 84 Cal.App. 652. 

66. Iowa—^In re Podhaj sky’s Estate, 
116 N.W. 690. 137 Iowa 742. 
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Mont.—Stagg v. Stagg, 800 P. 639, 90 
Mont. 180. 

56. CaL—^Braun v. Brown, 94 P.2d 
348, 14 Cal.2d 346, 127 A.Li.R. 773. 

57. CaL—^Braun v. Brown, supra 

58. Colo.—^Brind v. International 
Trust Co.. 179 P. 148, 66 Colo. 60. 

28 C.J. p 696 note 86. 

69. N.T,—^Ridden v. Thrall, 26 N.E. 
627, 125 N.Y. 572, 21 Am.S.R. 758, 
11 L..R.A. 684. 

28 C.J. p 696 note 87. 

Revocation by recovery or survival 
of donor see infra $ 110. 

60. N.Y.—^Ridden v. Thrall, supra 

28 C.J. p 696 note 88. 
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• The subject of a gift causa mortis must be a 
thing in esse,®i capable of passing by delivery, 
and the thing given must have been the donor’s 
to give.®3 As stated infra § 91, the doctrine of 
donatio causa mortis applies only to personal prop¬ 
erty. In its early history the doctrine was applied 
only to chattels passing by manual delivery but 
it is now the general rule that every species of per¬ 
sonal property capable of delivery, either construc¬ 
tive or actual, may be the subject of a gift causa 
mortis.®® 

§ 91* -Real Estate 

Real estate cannot be the subject of a gift causa 
mortis. 

Real estate cannot be the subject of a gift causa 
mortis;®® that species of gift is confined strictly 
to personal property.®*^ There are several cases, 
however, in which, although the question was not 
directly raised, the validity of a gift causa mortis 
of real estate was recognized.®® Of course, where 
real estate has been converted into personalty by 
a contract of sale, as discussed in Conversion § 9, 
it may be the subject of a gift causa mortis.®® 

§ 92. Validity 

Gifts causa mortis, although providing more oppor¬ 


tunity to the fraudulent than bequests or devises under 
wills and not generally favored by the courts, are per- 
fectly valid unless in contravention of statute. If sat¬ 
isfactorily proved, they will be enforced unless rights 
of the donor’s creditors intervene. 

Expressions are sometimes found in the books 
to the effect that gifts causa mortis are not favored 
in law because of the opportunity which they afford 
for the perpetration of frauds on the estates of de¬ 
ceased persons.^® Nevertheless the disposition of 
personal property by gift causa mortis has been 
recognized and upheld by the courts from an early 
period, and such gifts, if made by competent per¬ 
sons, and fully executed, are, unless in contraven¬ 
tion of statute, perfectly valid,in the absence of 
fraud or undue influence'^® or mistake,*^® provided, 
as discussed infra § 97, the rights of creditors are 
not affected. While courts will scrutinize the ev¬ 
idence on which gifts causa mortis are sought to 
be sustained, and, as stated infra § 118 will re¬ 
quire-clear and convincing proof, it cannot prop¬ 
erly be said that gifts of this character are against 
public policy and, if they are satisfactorily 
proved, it is the duty of the court to give effect to 
them.75 Indeed, it has been said that when so 
established by clear, convincing, and satisfactory 
proof the courts regard them with as much favor 
as they do a bequest or devise under a will.^® 


61. Ky.,—^Dickerson v. Snyder, 272 
S.W. S84, 209 Ky. 212. 

68. Wyo.—^Begrovlch v. Kruljac, 207 
P. 426, 88 Wyo. 866, 60 A.Ii.11. 1046. 
Delivery as requisite see supra S§ 75, 
81-87. 

63. Ohio.—^Horlocker v. Saunders, 18 
N.E.2d 994, 59 Ohio App. 548. 

64. Mich,—In re Reh, 162 N.W. 978, 
196 Mich. 210—Caldwell v. Good- 
enough, 136 N.W. 1057, 170 Mich. 
114. 

65- Va«—^Thomas v. Lewis, 16 S.E. 
889, 89 Va. 1, 37 Ain.S.R. 848, 18 
DRA. 170. 

28 C.J. p 696 note 91. 

Particular choses in action as gifts 
see infra §§ 98-107. 

66, Ark.—^Ellsworth v. Comes, 165 
S.W.2d 67. 

Conn.—^Prendergast v. Drew, 180 A. 
75, 103 Conn. 88. 

67. Pla.—^Peacock v. Du Bois, 106 So. 
321, 90 Fla. 162. 

Ill.—Naiburg v. Hendriksen, 19 N.E. 

2d 848, 870 IlL 502. 

Ind.—^Hinton v. Bryant, 190 N.E. 654, 
99 Ind.App. 38. 

Ky.—^Dickerson v. Snyder, 272 S.W. 
384, 209 Ky. 212. 

Nev.—Goldsmith v. Johnson, 204 P. 
505, 45 Nev. 355. 

Ohio.—Van Pelt v. King, 164 N.E. 

163, 22 Ohio App. 295. 

Va.—^Thomas v. First Nat Bank, 186 
S.B. 77, 166 Va. 497. I 

28 C.J. P 696 note 98. I 


xmder oommon law a gift causa 
mortis was restricted to personal 
property, and in the nature of things 
could not extend to real estate.— 
Peacock v. Du Bois, 106 So. 321, 90 
Fla. 162. 

68. Utah.—Peck v. Rees, 27 P. 681, 7 
Utah 467, 18 L.R.A. 714. 

28 C.J. p 696 note 94. 

69. Wash.—^Davie v. Davie, 91 P. 
950, 47 Wash. 231. 

7a Ill.—In re Stahl's Estate, 27 N.E. 

2d 662, 806 IlLApp. 617. 

Ind.—Hinton v. Bryant 190 N.E. 664, 
99 Ind.App. 88. 

Me.—^McDonough v. Portland Sav. 
Bank, 1 A.2d 768, 136 Me. 71— 
Maine Sav. Bank v. Welch, 116 A. 
545, 121 Me. 49. 

Md.—Gamer v. Gamer, 190 A. 243, 
171 Md. 603. 

N.T.—^In re Hennessy*s Estate, 800 N. 
T.S. 766, 253 App.Div. 6, reargu¬ 
ment denied 2 N.Y.S.2d 800, 263 
App.Div. 879, and affirmed In re 
Williams, 16 N.B.2d 94, 278 N.T. 
538. 

28 C.J. p 686 note 74. 

71. Ind.—^Hinton v. Bryant 190 N. 

E. 664, 99 Ind.App. 38. 

N.T.—^In re Borchardt’s Estate, 88 N. 
T.S.2d 987. 

28 C.J. p 686 note 76. 
m ]5oul8iLaaLa 

(1) An oral donation causa mortis 
of a movable, whether it be a cor¬ 
poreal movable or an Incoiporeal 
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movable, is invalid.—Slnnott v. Hi¬ 
bernia Nat Bank, 30 So. 233, 105 La. 
706—^Fontenot v. Drewnia)^ App., 
181 So. 619. 

(2) In donations mortis causa, 
which by statute may not be made 
otherwise than by last will and tes¬ 
tament, capacity to give or receive 
or the validity of a disposition as to 
amount is determined by the law at 
the time of the donor's death.—^Pires 
V. Touree, 129 So. 662, 170 La. 986. 

72. Me.—^Lambert v. Lambert, 104 
A. 820, 117 Me. 471. 

Or.—^Baber v. Caples, 138 P. 472, 71 
Or. 212, Ann.Cas.l916C 1026. 
Dmooent recipient of gift procured 
through fraud of third person may 
not set up his own innocence as a de¬ 
fense in an action to rescind the gift 
on account of the fraud.—^Larsen v. 
Van Dieken, 93 P.2d 668, 84 CaLApp. 
2d 352. 

73. Mich.—Crippen v. Adams, 92 N. 
W. 496, 132 Mich. 31. 

74. Ind.—^Hinton v. Bryant, 190 N.E. 
554, 99 IndLApp. 38. 

28 C.J. p 686 note 81. 

76. N.T.—^In re Hennessy's Estate, 
300 N.T.S. 766, 268 App.Div. 6, re- 
, argument denied 2 N.T.S.2d 800, 
253 App.Div. 879, and affirmed In 
re Williams, 16 N.E.2d 94, 278 N. 
T. 638. 

28 C.J. p 686 notes 75, 82. 

7a Nev.—Goldsworthy v, Johnson, 
204 P, 606, 46 Nev. 355. 
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Sound policy, however, requires that the laws regu¬ 
lating gifts causa mortis should not be extended and 
that the range of such gifts should not be en- 

larged.77 

While every case must be brought within the gen¬ 
eral rules as to the essentials of a gift causa mor¬ 
tis, yet, as the circumstances under which such do¬ 
nations are made must of necessity be infinite in 
variety, each case must be determined on its own 
peculiar facts and circumstances-^^ When the in¬ 
tention of the donor is clear, mere formal and tech¬ 
nical objections should not be allowed to defeat 
such intent.79 

A confidential relation between the donor and do¬ 
nee will not, in itself, preclude the possibility of a 
valid gift causa mortis-^® 

§ 93. -Amount of Gift 

• The general rule fe that there is no limitation on 
the amount of property that may be disposed of by a 
gift causa mortis, and it may Include the whole of the 
donor’s personal estate. 

The Roman law did not allow a gift causa mortis 
of the whole, or of much the larger part, of the 
personal estate of the donor and there are some 
American cases which hold that this mode of trans¬ 
mission can apply only to certain specific articles 


§ 94 

capable of passing by delivery, and that, if the gift 
assumes the province of a will and purports to be 
a disposition of the donor’s whole estate, it is void.^^ 
It is now generally held, however, that there is no 
limitation on the amount of property that may be 
so disposed of,^^ and that a gift causa mortis may 
include the whole of the donor’s personal estate.^^ 

§ 94. Qualified or Conditional Gifts 

All gifts causa mortis are conditional on the donor 
dying as he apprehends, the donee surviving, and the 
donor not exercising his right of revocation while he 
lives. In addition, the donor may attach a condition 
to his gift, for example, payment of his debts or fu¬ 
neral expenses. 

Although language is to be found in the cases 
that gifts causa mortis must be absolute,8® and 
they have been defined as gifts absolute in form,^® 
and it is said that they go into immediate and ab¬ 
solute effect,®^ strictly speaking, all gifts causa 
mortis are conditional, for a gift causa mortis is 
made on the condition that the subject of it belongs 
to the donee only in case the donor dies as he ap¬ 
prehends.®® This condition is implied and need not 
be expressed in words;®® but if it is expressed it 
tends to make plain the character of the gift rather 
than to cast doubt on it-®® The gift is likewise sub¬ 
ject to the right of the donor, as discussed infra § 
108, to revoke it before his death, and, as discussed 


77. Fla.—^Heyser v. Crane, 198 So- 
472, 144 Flsu 663- 
28 C.J. p 687 note 88. 

78- In^.—^Devol v- Dye, 24 K.E. 246, 
123 Ind. 321, 7 L.R.A. 439. 

28 C-J- p 687 note 84. 

79. Ind.—^Devol v. Dye, supra. 

28 C.J. p 687 note 85. 

8(k Pa.—In re Moyer's Estate, 19 A- 
2d 467, 341 Pa. 402. 

81- Vt.—Meach v. Meach, 24 Vt 591- 
W.V€L—Seabrlsrht v. Seabright, 28 W. 
Va. 412. 

82. Pa.—^In re Byer's Estate, 14 Pa. 
Dist & Co. 298, 42 York Leg.Rec. 
66, affirmed 155 A. 105, 304 Pa. 76. 
28 C-J. p 696 note 98. 

88. Va.—Quarles v. Fowlkes, 137 S. 

R 365. 147 Va. 493. 

Wis.—^Hoks V. Wollenbergr, 243 N.W. 
219, 209 Wis. 276, rehearing denied 
245 N.W. 128, 209 Wis. 276. 

84. Pa.—In re Elliott's Estate, 167 
A. 289, 812 Pa. 493, 90 A.L.R. 360, 
overruling Headley v. Kirby, 18 Pa. 
326. 

28 C.J. p 696 note 99. 

85. U.S.—Kllng V. McCabe, C.C.A. 
Mo., 86 F.2d 337. 

88. Tenn.—Scott v. Union & Plant¬ 
ers' Bank & Trust Co., 130 S.W. 
757, 123 Tenn. 258—McAdoo v. 
Dickson, 126 S.W.2d 398, 23 Tenn. 
App. 74. 


87. Minn.—Stradcutter v. Stradcut- 
ter, 185 N.W. 1016, 161 Minn. 80. 

88. U.S.—Kling V. McCabe, C.C.A. 
Mo., 36 P,2d 337. 

Conn.—^Prendergast v. Drew, 130 A. 
75, 103 Conn. 88—^Raymond v. Sel- 
lic^ 10 Conn. 480. 

IlL—^In re Meyer's Estate, 46 N.E. 
2d 496, 317 Ill.App. 96—Simpson v. 
Heberlein, 269 IlLApp. 679—^In re 
Crawford's Estate, 245 IlLApp. 227. 
Md.—Schenker v. Moodhe, 200 A. 727, 
176 Md. 193. 

Mont—Nelson v. Wilson, 264 P. 679, 
81 Mont 560. 

Nev,—Goldsworthy v. Johnson, 204 
P. 605, 46 Nev. 356. 

N.J.—^Imparato v. Luscardi, 197 A. 

379, 123 N.J.Bq. 298. 

Pa.—^In re Elliott’s Estate, 173 A. 

880, 113 PaSuper. 360. 

Necessity of donor’s death see supra 
SS 76, 89. 

Revocation by recovery or survival 
of donor see infra $ 110. 

By statute, in certain jurisdictions, 
a gift causa mortis must be intended 
to take effect only in the event of the 
donor's death. 

U.S.—Southern Industrial Institute v. 
Marsh, C.C.A.Ga, 15 F.2d 847, cer¬ 
tiorari denied 47 S.Ct. 449, 273 U.S. 
747, 71 L.Bd. 872. 

Mont.—Stagg v. Stagg, 300 P. 639, 
90 MonL 180. 

88. N.J.—Weiss V, Fenwick, 162 A. 
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609, 611, 111 N.J.Bq. 885, citing 
Corpus Juris. 

Va—^Thomas v. First Nat Bank, 186 
S.B. 77, 166 Va 497. 

28 C.J. p 698 note 20. 

Under statutory definltiou of a gift 
causa mortis, condition is implied 
that the gift be conditional on the 
donor's death.—Cannon v. Williams, 
Ga, 22 S.E.2d 838. 

90, Ala—Smith v. Eshelman, 180 
So. 313, 235 Ala 588. 

N.J.—Weiss V, Fenwick, 162 A.. 609, 
611, 111 N.J.Eq. 385, citing Corpus 
Juris. 

Va—Thomas v. First Nat Bank, 186 
S.E. 77, 166 Va 497. 

28 C.J. p 698 note 21. 

Donor’s instmotions held insulllolent 
Where would-be donor was sick In 
a hospital and shortly before his 
death instructed a friend /'in the 
event that anything happened to him” 
the subject matter of the attempted 
gift was to be delivered to the would- 
be donee, there was no unequivocal 
parting of dominion such as is nec¬ 
essary to create a gift causa mortis; 
"to come within the requirements, the 
language used by the donor should 
have been ‘when I die', or their equiv¬ 
alent, instead of the words actually 
used by him.”—^Imparato v. LuscardL 
197 A. 879, 380, 123 N.J.Bq. 298. 
Sufficiency of delivery generally see 
* supra § 82. 



§ 94 

infra § 111, the death of the donee before that of 
the donor will also revoke it; thus the rights there¬ 
to remain changeable while the donor lives.^i 

A stipulation that the donee shall pay the donor’s 
debts®2 or funeral expenses®® out of the property 
given does not render the gift invalid. Such a 
gift may also be made with the condition that it be 
accepted in full for the donee’s share of the donor’s 
estate.®^ In such case the donee cannot claim a 
distributive share of the estate without surrender¬ 
ing the gift.®5 So also a gift made on condition 
that the donee shall not contest the donor’s will is 
good if the donee refrains from contesting the 
will.®® 

§ 95. Time When Title Passes 

According to the weight of authority, title to the 
subject of a gift causa mortis ipasses to the donee on 
delivery, subject to defeasance while the donor lives; 
on the other handi, it has been held that the donor's 
apprehended death Is a condition precedent to the vest¬ 
ing of title. 

With respect to a gift causa mortis there ap¬ 
pears to be a conflict of authority as to whether the 
title or merely a contingent revocable interest vests 
immediately on delivery.®*^ According to the weight 
of authority, title to the subject of a gift causa mor¬ 
tis passes to the donee on delivery, but remains 
subject to defeasance while the donor lives.®® The 
title of the donee is of an inchoate character during 
the lifetime of the donor,®® becoming absolute at 
his death,i when, by relation, it is deemed to take 
effect from the time of the delivery.® According 
to another line of decisions, the whole transaction 
is conditional as long as the donor lives and his 
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apprehended death is a condition precedent to the 
vesting of title in the donee.® 

§ 96. Operation and Effect as between Par¬ 
ties 

On the donor's death, title to the gift Is in the 
donee as against the donor's personal representative. 

Even though, as in some jurisdictions, title does 
not vest until the donor’s death, it is in the donee 
on the donor’s death,^ subject only to defeat, 
as discussed infra § 97, by reason of a deficien¬ 
cy of assets to pay the donor’s debts. Title to 
the gift does not descend to the donor’s heirs® and, 
as discussed in Executors and Administrators § 123, 
the personal representative of the donor has no 
right to it for the ordinary purposes of adminis¬ 
tration or distribution. If the property is not nec¬ 
essary for the pa3anent of debts, the donee is enti¬ 
tled to the possession,® and may maintain an action 
of trover against the administrator if he takes pos¬ 
session of the property and refuses, on demand, to 
deliver it to the donee.*^ 

Donor^s liability to donee. In making a gift the 
donor simply divests himself of the title to the thing 
given, and invests the donee with the title thereto; 
the donor does not pretend to warrant the title or 
the article given, and he is not liable to the donee 
if either the article or the title thereto is worth¬ 
less.® 

§ 97. Operation, and Effect as against Credi¬ 
tors 

A gift causa mortis cannot be effective against the 
donor's creditors If there Is a deficiency of assets. 
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Slm Mtch.—^Liumbergr v. 'Common¬ 
wealth Bank, 295 N.W, 266, 296 
Mich. 566. 

92. Or.—^Deneff v. Helms, 70 P. 390, 
42 Or. 161. 

Pa.—^Reynolds v. Maust, 87 Pittsb. 
Legr.J*. 339, affirmed 15 A.2d 853, 142 
Pa.Super. 109. 

28 C.J. p 697 note 4. 

93. Pa..—^Reynolds v. Maust, 16 A.2d 
853, 855, 142 Pa.Super. 109, quoting 
Corpus Juris. 

28 C.J. p 697 note 5. 

94. N.Y.—Currie v. Steele, 4 N.T..SU- 
per. 542. 

95. N.Y.—Currie v. Steele, supra. 

98. Ill.—^Woodburn v. Wbodbum, 14 

K.K. 68, 123 Ill. 608, rehearing: de¬ 
nied 16 209, 123 Ill. 608. 

97. Ark.—^Hatcher v. Buford, 29 S. 

W. 641, 60 Ark. 169, 27 I 1 .R.A. 607. 
Ga.—Cannon v. Williams, 22 S.E.2d 
838. 

9a Me.—^McDonoug:]! v. Portland 
Sav. Bank, 1 A.2d 768, 136 Me. 71. 


Minn.—Stradcutter v. Stradcutter, 
185 N.W. 1016, 131 Minn. 80. 

Neb.—^Yardum v. Evans, 236 N.W. 86, 
91, 120 Neb. 699, citing: Corpus Ju^ 
ris. 

Ohio.—Van Pelt v. King:, 154 N.E. 163, 
22 Ohio App. 295. 

Wash-—In re White's Estate, 225 P. 

415, 129 Wash. 644. 

28 C.J. p 697 note 10. 

GoiLdltio]i. subsequent 
The revocable nature of a gift 
causa mortis may be expressed or 
Implied, and, In either event, it Is a 
condition subsequent.—Smith v. 

Bshelman, 180 So. 313, 236 Ala. 588. 

99. Ind.—Eevol v. Dye, 24 N.E. 246, 
123 Ind. 321, 7 li.R-A. 439. 

1. N.Y.—^In re Borchardt's Estate, 38 
N.Y.S.2d 987. 

28 C.J. p 697 note 12. 

2, N.Y,—^Williams v. Guile, 22 N.E. 

1071, 117 N.Y. 343, 6 L 1 .R.A, 366— 
In re Borchardt's Estate, 88 N.Y. 
S.2d 987. ^ 


a Tenn.—McAdoo v. Dickson, 126 
S.W.2d 393, 23 Tetm.App. 74. 

28 C.J. p 697 note 14. 

4. Ga.—Cannon v. Williams, 22 S.B. 
2d 838. 

N.Y.—^In re Borchardt's Estate, 38 
N.Y.S.2d 987. 

Wis.—Hoks V. Wollenbergr, 243 N.W. 
219, 209 Wis. 276, rehearing: denied 
246 N.W. 128, 209 Wis. 276. 

6. Ark.—Carter v. Green way, 238 
•S-W. 65, 152 Ark. 339. 

e. N.H.—Marsh v. Puller, 18 N.H. 
360. 

Donor’s representative as trustee for 
donee 

The early cases treat the represent¬ 
ative of the donor as trustee for the 
donee by operation of law.—^lu re 
Borchardt's Estate, 38 N.Y.S.2d 987. 

7- N.H.—Marsh v. Puller, 18 N.H. 
360. 

a lU.—Chicag:o First Nat. Bank v. 
O'Byme. 177 HLApp, 473. 
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A gift of this nature cannot avail against credi¬ 
tors of the donor, where there is a deficiency of as¬ 
sets.® If the assets of the donor’s estate are not 
sufficient to pay his debts, the administrator, as dis¬ 
cussed in Executors and Administrators § 123, can 
recover the subject of the gift from the donee for 
the purpose of satisfying the claims of the donor’s 

-C. PARTICULAR GIFTS A 

§ 98, Choses in Action Generally 

Generally, a gift causa mortis of a chose in action 
may and must be made by delivery of an instrument 
or document which is evidence of the subsisting obliga¬ 
tion, unless such delivery is impracticable. 

Generally, the gift of a chose in action must be 
made by delivery of an instrument or document 
which is evidence of the subsisting obligation, 
unless such delivery is impracticable, in which case 
the delivery of a written assignment may be made,!® 
and an informal writing may be sufficient for this 
purpose.!^ 


§ 98 

creditors; but, where the property is thus recovered 
and used for this purpose, any residuum that may 
be left after payment of the donor’s debts belongs 
to the donee and not to the donor’s estate.!® The 
mere fact that there are creditors is not, however, 
sufficient to defeat the g^ft; a deficiency of assets 
must be shown.!! 

D METHOD OF MAKING 

Formerly it was held that evidences of debt, the 
legal title to which would not pass by mere deliv¬ 
ery, could not be the subject of gift causa mortis 
without indorsement or written assignment;!® but 
it is now well settled that any chose in action which 
creates a liability against a third person, and which 
is held by the donor and is his property either legal 
or equitable, is the subject of a valid donatio causa 
mortis by mere delivery.!® This rule has been ap¬ 
plied to securities generally,!^ promissory notes,!® 
bills of exchange,!® insurance policies,®® and sim¬ 
ilar evidences of choses in action considered infra 


9. Ga.—Cannon v. Williams, 22 S.B. 
2d 838. 

Idaho.—^Tobias v. Wolverine Min. Co., 
17 P.2d 838, 342, 52 Idaho 576, quot- 
in£r Corpus JPoiis. 

Ind.—^Hinton v. Bryant, 190 N.B. 554, 
99 Ind.App. 38. 

Ohio.—Van Pelt v. King, 154 N.E. 

163, 22 Ohio App. 295. 

Wis.—^Hoks V. Wollenberg, 243 N.W. 
219, 209 Wis. 276, rehearing denied 
245 N.W. 128, 209 Wis. 276. 

28 C.J. p 699 note 84, p 622 note 85. 

TnoAer statutory provision that a 
gift in view of death must be treat¬ 
ed as a legacy as far as relates to 
the creditors of the giver, it will be 
so treated for the purposes of paying 
the actual cost of administration, in 
case the estate is not otherwise suf¬ 
ficient, and for the purpose of satis¬ 
fying creditors, including proper 
claims for funeral expenses and last 
illness.—^Rosenau v. Merchants’ Nat. 
Bank of Dickinson, 216 N.W. 335’, 56 
N.D. 123, 60 A.LI.R. 1040. 

m Idaho.—^Tobias v. Wolverine 
Min. Co., 17 P.2d 338, 842, 52 Ida¬ 
ho 576, quoting Corpus Juris. 

28 C.J. p 699 note 36. 

11. Ga.—Cannon v. Williams, 22 iS.E. 
2d 838. 

Idaho.—^Tobias v. Wolverine Min. Co., 
17 P.2d 338, 342, 52 Idaho 576, 
quoting Corpus Juris. 

28 C.J. p 699 note 37. 

19. Cal.—Garde V. Goldsmith, 267 P. 
104, 204 Cal 166. 

Pla—^Deonard v. Campbell, 189 So. 
839, 138 Fla. 405. 

Mont.—^Nelson v. Wilson, 264 P. 679, 
81 Mont. 569. 

N.Y.—In XU Smlther, 30 Hun 612. 


Pa.—^In re Huber’s Estate, 98 Pa. 
Super. 563. 

Transfer of debt owing donor 
Where creditor told debtor orally 
to pay the debt to a certain third 
person, which the debtor agreed to 
do, there was no gift but a mere at¬ 
tempted oral equitable assignment of 
a chose In action.—^PofC v. Poff, 104 
S.B. 719, 128 Va. 62. 

Memoranda of judcrment 

Delivery of certificates furnished 
hy prothonotary which axe no more 
than mere memoranda is insufficient 
to effect gift mortis causa of judg¬ 
ments.—^In re Huber's Estate, 98 Pa- 
Super. 563. 

Belivery held insufficient as to par- 
tLoular instruments 
(1) Securities generally. 

Mass.—^Mitchell v. Weaver, 136 N.E. 

166, 2-42 Masa 331. 

Ohio.—^Horlocker v. Saunders, 18 N. 
E.2d 994, 59 Ohio App. 548. 

(3) Land contract.—Loop v. Des 
Autell, 298 N.W. 738, 294 Mich. 527. 

(3) Promissory note.—^Nolen v. 
Wilson’s Adm’r, 277 S.W. 315, 211 Ky. 
156.’ 

13. Ga.—Cannon v. Williams, 22 S.E. 
2d 838. 

N.Y.—Grymes v. Hone, 49 N.Y. 17, 10 
Am.R. 313. 

14. Ga.—Cannon v. Williams, 22 S. 
E.2d,838. 

15. Mioh.—^Ellls V. Secor, 81 Mich. 
185, 18 Am.R. 178. 

28 C.J. p 699 note 38. 

13. Ky.—Williams v. Letton, 15 S. 
W.2d 296. 297, 228 Ky. 371, citing 
Corpus Juris. 

N.D.—^Rosenau v. Merchants’ Nat. 
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Bank of Dickinson, 216 N.W. 335, 
56 N.D. 123, 60 A.L.R. 1040. 

28 C.jr. p 699 note 39. 

17. Pa.—In re Huber’s Estate, 98 
Pa-Super. 563—Shaffer v. Hoke, 80 
Pa.Super. 434. 

Tenn.—^Dietzen v. American Trust & 
Banking Co., 131 S.W. 2d 69, 176 
Tenn. 49—^McAdoo v. Dickson, 123 
S.W.2d 393, 23 Tenn.App. 74. 
Failure to olaim securities promptly 
Donees’ failure promptly to claim 
securities, given them before donor’s 
death, at time of turning over keys 
of safety deposit boxes containing 
them to trust company or at time of 
inventory* would not defeat gifts.— 
McBride v. Mercantile - Commerce 
Bank & Trust Co., 48 S.W.2d 922, 
330 Mo. 259. 

18L Ala.—Smith v. Eshelman, 180 So. 
313, 816, 235 Ala. 588, citing Cor- 
pus Juris. 

N.J.—Varick v. Hitt, Ch., 55 A. 139, 
affirmed 57 A. 406, 66 N.J.Eq. 442. 
28 C.J. p 699 note 40. 
affect of interest retained during 
donor’s lifetime 

The fact that the donor is to have 
the interest from the note as long as 
he lives does not defeat the effect of 
the transaction eus a gift causa mor¬ 
tis.—^Fender v. Foust, 265 P. 16, 82 
Mont. 73. 

1^. Cal.—Edwards v. Wagner, 63 P. 
821, 121 Cal. 376. 

2a Ark.—Gordon v. Clark, 232 S.W. 
19, 149 Ark. 173. 

N.Y.—Matter of Adler, 177 N.Y.S. 
’ 820, 107 Misc. 574, affirmed 180 N. 
Y.S. 840, 191 App.Dlv. 40. 
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§§ 99-107. The fact that the donor erroneously be¬ 
lieves that an indorsement on the instrument or a 
writing of some kind is necessary to complete the 
gift does not render the gift invalid where in fact 
there is a valid delivery.^^ In accordance with the 
general rules stated supra § 86, delivery to a third 
person in trust and for the benefit of the donee is 
sufficient,22 but delivery to an agent of the donor 
is insufficient.22 Where a draft has been deposited 
in a bank for collection, it may be made the sub¬ 
ject of a gift causa mortis by a delivery of the re¬ 
ceipt given for the draft by the bank.24 Where a 
chose in action is not evidenced by note, bond, bill, 
or other instrument in writing, which can be de¬ 
livered, but is merely a claim against a third per¬ 
son which must be established by parole, a written 
assignment of the demand by the donor to the donee 
is essential to complete the delivery.26 
Postal savings certificates have been held to be 
the subject of a valid gift causa mortis,26 and a 
transfer by delivery to the donee,27 or to a third 
person to hold for the donee,28 has been held suffi¬ 
cient, but there is other authority which holds that, 
in view of the fact that postal savings certificates 
are nonnegotiable and nontransferable, and postal 
laws and saving regulations provide that a depositor 
may not designate a beneficiary to receive payment 
except through the formality of a will, they cannot 
be the subject of a gift causa mortis.29 

§ 99. Bank Deposits 

A bank deposit may be made the subject of a gift 


causa mortis by a delivery which confers on the donee 
a present right to the fund. 

A bank deposit may be the subject of a valid 
gift causa mortis when the gift is fully executed by 
such a delivery as is sufficient to confer on the do¬ 
nee a present right to the fund.20 Delivery of the 
deposit or of an instrument which is evidence of 
the deposit is essential,2l but actual physical de¬ 
livery is not necessary and constructive delivery is 
sufficient.22 The delivery must be as a gift in pra- 
senti, and not for the purpose of making a future 
disposal of it under the directions of the donor.23 
If the donee is merely empowered to draw the mon¬ 
ey, and is thereafter to dispose df it in accordance 
with instructions from the donor, he is only an agent 
of the donor, and his agency terminates with the 
death of the donor.®^ The addition of the donee’s 
name to the donor’s bankbook does not necessarily 
sig^iify an intention to make a gift thereof,25 and 
an instruction to the bank to place the deposit in 
the name of the donee subject to withdrawal by 
the donor does not constitute a valid gift causa mor- 
tis.2® Under statutes requiring a donation mortis 
causa to be attended with all the solemnity of a 
will, a certificate of deposit made payable to an¬ 
other person in case of the depositor’s death is in¬ 
effective to pass title on the happening of that 
event.27 

Where the donee already has possession of the 
pass book, certificate of deposit, or other indicia of 
ownership, an unequivocal declaration of gift is all 


CaL—^BrcLun v. Brown, 9*4 P.2d 
348, 14 CaL2d 346, 127 A.L 1 .R. 773. 
Tenn.—^McAdoo v. Dickson, 126 S.W. 

2d 393, 23 Tenn.App. 74. 

2a Ala.—Smith v. Bshelman, 180 
So. 313, *236 Ala. 588. 

Oa.—Cannon v. Williams, 22 •S.E!.2d 
838. 

Wash.—In re White's Estate, 225 P. 
415, 129 Wash. 544. 

23. N.T.—^Partrldgre v. Kearns, 53 N. 
Y.S. 154, 32 App.Div. 483. 

24. Mass.—Cronin v. Chelsea Sav. 
Bank, 87 N.E. 484, 201 Mass. 146. 

25. CaL—O'Shea v. Sicotte, 198 P. 
812, 52 CaLApp. 331. 

28 C.J. V 700 note 47. 

2a Ky.—Williams v. Detton, 15 S. 

W.2d 296, 228 Ky. 371. 

Tenn.—^Dietzen v, American Trust & 
Banking Co., 131 S.W.2d 69, 176 
Tenn. 49. 

27. Tenn.—^Dletzen v. American 
Trust & Banking Co., supra. 

2a Ky.—Williams v. Letton, 15 S. 
W.2d 266, 228 Ky. 871. 

215. re Bakos' Estate, 298 

■ 17,;r,S., 86(5, 163 Misc. 940. 

^ Ala—pSmith v. Eshelman, 180 So. 


313, 317, 235 Ala 1588 , citing Oor- 
pus Juris—^Herring v. Elliott, 118 
So. 391, 218 Ala 208. 

28 C.J. p 701 note 66 . 

Delivexy of agreemeiit and receipt 
from su r e t y company 

( 1 ) Where an administrator was 
entitled, as distributee, to certain 
funds of the estate which were de¬ 
posited under an agreement with the 
surety on his bond as administrator, 
he could make a valid gift causa mor¬ 
tis of such fund by the delivery of 
the papers constituting the agree¬ 
ment and the receipt given him for 
the bank book by the surety.—^Dick¬ 
inson V. Hoes, 84 N.Y.S. 1*52. 33 N.T. 
Civ.Proc. 101. 

(2) The efficacy of the gift was 
held not Impaired by the fact that it 
was only of the residue of the funds 
after payment for burial or because 
the concurrence of the surety com¬ 
pany was indispensable to the pos¬ 
session of the funds.—^Dickinson v. 
Hoes, 84 N.Y.S. 152, 33 N.Y.Clv.Proc. 
101 . 

31. N.D.—^Reel v- Hansboro State 
Bank, 201 N.W. 861, 52 N.D. 182. 
Or.—Miller v. Medford Nat. Bank, 237 
‘ P. 361, 115 Or. 366. 
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32. Tex.—Weems v. First Nat. Bank, 
Clv.App., 234 S.W. 981. 

33. CaL—Hart v. Ketchum, 63 P. 931, 
121 Cal. *426. 

N.Y.—In re Marine, 154 N.Y.S. 845, 
169 App.Div. 65, affirming 140 N. 
Y.S. 231, 78 Misc. 707. 

34. CaL—^Hart v. Ketchum, 58 P. 931, 
121 CaL 426. 

N.Y.—In re Wilkins' Will, 226 N.Y. 
S. 415, 429, 131 Misc. 188, citing Cor¬ 
pus Juris. 

36. Me.—McDonough v. Portland 
Sav. Bank, 1 A2d 768, 136 Me. 71. 
Contract between donor, donee, and 
bank 

The theory that a present gift of an 
Interest in a deposit can be effected 
by contract to which donor, donee, and 
bank are parties, without delivery of 
bankbook, if requisite intention of do¬ 
nor exists, is not recognized in Maina 
—McDonough V. Portland Sav. Bank, 
1 A2d 768, 136 Me. 71. 

33. U.S.—^Eschen v. Steers, CO.A 
Mo., 10 P.2d 739. 

37- La.—^Vercker v. Roy, 131 So. 658, 
171 La. 524. 
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§ 101 


that is required to complete the gift.^8 

Contemplation, fear, or peril of death. In ac¬ 
cordance with the rules stated supra § 78, the gift 
of the deposit, to be valid as a gift causa mortis, 
must be given in contemplation, fear, or peril of 
death.39 

§ 100* -By Delivery of Certificate or Re¬ 

ceipt 

A valid gift of money deposited in a savings bank 
may be made by the deiivery of a certificate of deposit 
payabie to the order of the donor with or without an 
indorsement. 

A valid gift of money deposited in a savings bank 
may be effected by the delivery of a certificate of 
deposit payable to the order of the donor,^^ either 
withal Qj. without^^ indorsement. The gift of such 
a certificate, with proper words of gift at the time 
of delivery, is not defeated by the subsequent giv¬ 
ing of a check, although the check is not presented 
until after the death of the donor.43 xhe donor 
must part with all dominion over the certificate.^^ 
Delivery of a certificate of deposit to the donee 
with the indorsement to pay to the donee “in case 
of the donor’s death” has been held to constitute a 
valid gift causa mortis,^® but there is other author¬ 


ity that such an indorsement and delivery does not 
contemplate a present gift and cannot be upheld as 
a gift causa mortis.^® • 

In accordance with the rules considered supra § 
86, the certificate may be delivered to a third per¬ 
son to hold for the donee.^*^ 

§ 101. - By Delivery of Pass Book 

Delivery of the pass book may effectuate a valid 
gift of money deposited In a savings bank, but there Is 
a conflict of authority as to whether this is a sufficient 
delivery to effectuate a gift of a general deposit sub¬ 
ject to check In a commercial bank. 

A valid gift of the money deposited in a savings 
bank may be effected by the delivery of a depositor’s 
pass book issued by a savings bank with intent to 
give the donee the deposits represented by it, for 
such book is the record of the depositor’s account, 
and its production authorizes control of the depos- 
it.**® It has been held that a compliance with the 
rules of transfer enacted by the bank is not essen¬ 
tial but there is authority to the contrary.^O 
Delivery of a bankbook to the donee does not con¬ 
stitute a gift causa mortis if the depositor does not 
thereby intend that title should pass and vest in the 
donee.®^ To constitute a gift causa mortis of a 
bankbook there must be either actual or construc- 


38. Wls.—In re Schreihart’s Estate, 
270 N.W. 71, 228 Wis. 218. 

39. N.D.—McGillivray v. First Nat. 
Bank, 217 N.W, 150, 56 N.D. 152— 
Keel V. Hansboro State Bank, 201 
N.W. 861, 52 N.D. 182. 

49. Pa.—Shaffer v. Hoke, 80 Pa.Su- 
per. 434. 

Tenn.—^Dietzen v. American Trust & 
Banking Co., 131 S.W.2d 69, 175 
Tenn. 49. 

28 C.J. p 701 note 69. 

41. Neb.—Poster v. Murphy, 107 N. 
W. 843. 76 Neb. 576. 

42. iowa.—Flint v. Varney, 264 N.W. 
277. 220 Iowa 1241. 

N.D.—^Kosenau v. Merchants’ Nat. 
Bank of Dickinson, 216 N.W. 335, 
56 N.D. 123, 60 A.L.R. 1040. 

Pa.—In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402. 

28 C.J. p 702 note 71. 

Statute applicable to gratuitous 
transfer 

Although the statute providing 
that, where the holder of an instru¬ 
ment payable to his order transfers 
it for value without indorslnsr it, the 
transfer vests in the t^nsferee such 
title as the transferor' had refers to 
transfers for value, the rule ex¬ 
pressed therein is applicable to the 
gratuitous transfer of a certificate of 
deposit.—In re Moyer^s Estate, 19 A. 
2d 467, 341 Pa. 402. 

38 C. J.S.^58 


43- Ga.—^Philpot V. Temple Banking 
Co., 60 S,B. 480, 3 Ga.App. 742. 

44. Or.—Allen v. Hendrick, 206 P. 
733, 104 Or. 202. 

45. S.C.—Le Roy v. Lanford, 164 S. 
E. 634, 166 S.a 221. 

43. S.D.—Steffen v, Davis, 217 N.W. 

221, 52 S.D. 283. 

47. N.D.—Rosenau v. Merchants* 
Nat. Bank of Dickinson, 216 N.W. 
335, 56 N.D. 123, 60 A.L..R. 1040. 

Belivezy of key 

Fact that depositor, expecting 
death, caused delivery of key to per¬ 
son directed to gret certificate of de¬ 
posit for donees was sufficient show¬ 
ing of present intention to make gift 
causa mortis.—^Rosenau v. Mer¬ 
chants* Nat. Bank of Dickinson, 216 
N.W. 335, 56 N.D. 123, 60 A.L..R. 1040. 
Certificate payable to third person 
Where a decedent in his lifetime 
takes his son-in-law to a bank, and 
deposits a sum of money, having the 
certificate made payable to the son- 
in-law, and some two years after¬ 
ward, Just prior to his death, gives a 
written memorandum to the son-in- 
law directing the disposition of the 
fund among certain beneficiaries, 
there is a sufficient delivery in trust 
for the beneficiaries to -constitute a 
valid gift causa mortis.—^Hogan v. 
Sullivan, 87 N.W. 447, 114 Iowa 456. 

48. Ala.—Herring v. Elliott, 118 So. 
391, 218 Ala. 203.' 
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Ark.—^Ellsworth v. Comes, 166 S.W. 
2d 57. 

Iowa.—^In re Hanson’s Estate, 218 N. 

W. 308, 205 Iowa 766. 

Mont—^Pender v. Foust, 266 P. 16, 
82 Mont 73. 

N.T.—In re Davis* Estate, 229 N.Y.S. 
75, 224 App.Div. 699, citing Corpus 
jrnxls—^Brophy v. Haeberle, -221 N. 
T.S. 698, 220 App.Div. 511. 

Va—Snider v. Brotherton, 124 S.B. 

182, 140 Va. 187, 40 A.D.R. 1246. 

28 C!.J. p 70.2 note 73. 

Jl^very of snltoase* oontalnlng 
savings bank pass book, to donee, 
with explanation that everything 
therein was donee’s except insurance 
policy, was held a sufficient “deliv¬ 
ery” of pass book.—^Brooks v. Mitch¬ 
ell, 161 A. 261, 163 Md. 1, 84 A.L.R. 
547. 

49. Cal.—Donovan v. Hibernia Sav¬ 
ings & Loan Soc., 265 P. 995, 90 
CaLApp. 489. 

Md.—Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.R. 547. 

28 C.J. p 702 note 76. 

50. Pa.—^In re Grigonis* Estate, 130 
A. 706, 307 Pa. 183—Walsh’s Ap¬ 
peal, 15 A. 470, 122 Pa. 177, 9 Am. 
S.R. 83, 1 L.R.A. 535, reversing- 
Tyrrell’s Estate, 3 Pa Co. 228. 

61. Me.—McDonough v, Portland 
Sav. Bank, 1 A.2d 768, 136 Me. 71, 
N.Y.—In re Pizer’s Estate, 32 N.Y.S. 
2 d 821, 178 Misc. 7. 
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§ 101 

tive delivery, a S3mibolic delivery is sufficient 
when conditions prevent an actual delivery.®^ a 
delivery to a third person who holds as trustee for 
the donee may be sufficient,®^ but not if the decla¬ 
rations of the depositor at the time do not show 
an intention that the one receiving the book is to 
give it to the alleged donee.®® Delivery, by a de¬ 
positor, of a savings bankbook, together with an 
order for a sum less than the deposit, with intent 
to make a gift, is sufficient to vest the donee with 
title to the amount of the order.®® 

In the case of a general deposit subject to check 
in a commercial bank the general rule is that the 
delivery of a pass book is not sufficient delivery to 
sustain a gift causa mortis, since the depositor does 
not thereby lose control over the deposit, and it is 
not the best available delivery of such deposit,®^ 
but some authorities make no distinction between 
savings banks and other banks or the transfer of 
a savings account and a checking account.®® 

§ 102. — ■ By Delivery of Check or Draft 

Delivery of a check or draft for the entire amount 
of a bank deposit may constitute a valid gift causa mor¬ 
tis of the money. 

Notwithstanding the general rule that a donor’s 
own check is not the subject of a gift causa mor¬ 
tis, see infra § 106, it has been held that a check®® 


or draft®® for the entire amount of a bank deposit, 
delivered to a person as a gift of the money, al¬ 
though unaccepted by the bank, is valid as a gift 
causa mortis. Delivery of a check or draft to a 
third person as trustee for the benefit of the donee 
may be sufficient,®^ but delivery to a third person 
who acts as agent for the donor rather than as 
trustee for the donee is insufficient.®^ A direction 
to the bank to issue a cashier’s check for the full 
amount of the deposit and hold it for the donee is 
a sufficient delivery.®® 

§ 103. Bonds or Mortgages 

A bond may be the subject of a valid gift causa 
mortis. A gift of a bond or note secured by a mort¬ 
gage carries the mortgage with it, although not express¬ 
ly Included In the transfer. 

Bonds,®^ including United States savings bonds,®® 
are subject matter of a valid gift causa mortis. 

The giving of a bond debt due the donor, by de¬ 
livering the bond, or the giving of any other debt 
due him, by delivering the instrument by which it 
is secured, is a valid gift causa mortis, without in¬ 
dorsement or written assignment.®® The fact that 
the donor is to have the interest from the bonds 
as long as he lives does not defeat the effect of the 
transaction as a gift causa mortis.®^ Delivery to 
a third person for the benefit of the donee,®® or 


52. N.T.—^In re Sierackl's Estate, 229 
N.T.S. 247, 132 Misc. 407. 

63L N.T.—^Pushcash v. Dry Dock 
Sav. Institution, 251 N.T.S. 184, 
140 Misc. 679. 

BanJcfbook in. closed ofice 

Gift causa mortis of bank deposit 
was held consummated when donor, 
conscious of impending* death, in do¬ 
nee’s presence expressed desire to 
transfer bankbook, located in closed 
office, and when doctor agreed to see 
to delivery thereof.—Pushcash v. Dry 
Dock Sav. Institution, supra. 

64. Iowa.—In re Hanson’s Estate, 
213 N.W. 308, 205 Iowa 736. 
Delivery and order to bank 

Delivery of pass book to a third 
person for the donee and an order di¬ 
recting bank to pay money was suf¬ 
ficient ’‘delivery” of funds to consti¬ 
tute gift causa mortis.—Paddock v. 
Fonner, 258 P. 423, 84 CaLApp. 652. 

55. Me.—^Howard v. Dingley, 118 A. 
582, 122 Me. 5. 

56. Me.—^Larrabee v. Hascall, 34 A. 
408, 88 Me. 511, 51 Am.S.R. 440. 

N.T.—-Wetherow v. Lord, 58 N.T.S. 
778, 41 App.Div. 413. 

57. Ala.—'Ooodson v. Xiiles, 96 So. 
262, 209 Ala. 335. 

JQ’.T.—Brophy v. BAeberle, 221 W.T.S. 
698, 220 App.Div. 611—In re Dea¬ 
ry’s Estate, 6 N.Y.S.2d 415. 


Va.—Snidow v. Brotherton, 124 S.E. 

182, 140 Va. 187, 40 A.D.R. 1246. 

28 C.J. p 702 note 77. 

S8^ Ky.—McCoy v. McCoy, 104 S.W. 
1031, 126 Ky. 783, 31 Ky.L. 1189— 
Stephenson v. King, 81 Ky. 425, 50 
Am.R. 173, overruling in effect Ash- 
brook v. Ryon, 2 Bush 228, 92 Am. 
D. 481. 

59- Minn.—Varley v. Sims, 111 N.W. 
269, 100 Minn. 331, 117 Am.S.R. -694, 
8 L.R.A.,N.S., 828, 10 Ann.Cas. 473. 
28 C.J. p 702 note 80. 

6 a N.T.—^Poley v. New York Sav. 
Bank, 142 N.Y.S. 822, 157 App.Div. 
868 . 

61. Minn,—Varley v. Sims, 111 N.W. 
269, 100 Minn. 331, 117 Am.S.R. 694, 
8 D.R.A.,N.S., 828, 10 Anii.Cas. 473. 

Or.—^Hillman v. Young, 127 P. 793, 
129 P. 124, 64 Or. 73. 

S.C.—Sharpe v. Sharpe, 90 S.E. 34, 
105 S.C. 459, 3 A.L.R. 891. 

62. Okl.—Sauls V, Whitman, 42 P.2d 
275, 171 Okl. 113. 

63. Mich.—Dumberg v. Common¬ 
wealth Bank, 295 N.W. 566, 295 
Mich. 566. 

64w Tenn.—^Dietzen v. American 
Trust & Banking Co., 131 S.W.2d 
69, 175 Tenn. 49. 

65. N.Y.—In re Borchardt’s Estate, 
88 N.Y.S,2d 987. 

Tenn.—Dietzen v. American Trust & 
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Banking Co., 131 S.W.2d 69, 175 
Tenn. 49. 

66. Va.—Snidow v. Brotherton, 124 
S.E. 182, 140 Va. 187, 40 A.L.R 
1246. 

28 C.J. p 700 note 48, p 699 note 41. 

67. Mont.—^Pender v. Poust, 266 P. 
15, 82 Mont. 73. 

ea Iowa.—In re Hanson’s Estate, 
218 N.W. 308, 206 Iowa 766. 
Delivery of key to third person 
Where donor, desiring to make two 
gifts, prepared bonds, placed them 
in envelopes, stamped and addressed 
to the donees and thereafter, con¬ 
scious of approaching death, called 
his niece and gave her the keys to 
safety d^oslt box in which the en¬ 
velopes had been placed, and direct¬ 
ed her to procure the envelopes and 
mail them, a gift to the addressees 
was completed, although donor died 
before niece was able to get the en¬ 
velopes from the bank.—In re Ba¬ 
con’s Estate, Ohio App., 32 N.E.2d 
433. 

Deed of assignment 

Execution and acknowledgnnent of 
deed, assigning to grantor’s son in¬ 
terest in bond and mortgage which 
grantor retained, and leaving deed of 
assignment with another who was 
Instructed to put it on record If any¬ 
thing happened to grantor, were held 
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a constructive or symbolical delivery, 69 may be suf¬ 
ficient, and the fact that the donee does not take 
actual possession before the death of the donor does 
not defeat the gift.^® 

Where a bond or note secured by a mortgage is 
the subject of a gdft causa mortis, such gift car¬ 
ries with it the mortgage also, although not ex¬ 
pressly included in the transfer and not delivered.^1 

§ 104. Corporate Stock 

Corporate stock wMI pass by a delivery of the cer¬ 
tificate with or without an assignment or indorsement. 

Corporate stock will pass by a delivery of the cer¬ 
tificates without assignment or indorsement,^2 or 
with an indorsement in blank,^3 when coupled with 
the donor's intent to make the gift,74 and the fact 
that the donor expresses a desire to make a writ¬ 
ten assignment to facilitate the transfer does not 
change the rule.75 Delivery to a third person for 
the benefit of the donee may be sufficient^® provid¬ 
ed the donor unequivocally parts with all dominion 
over the stock,77 and a symbolic or constructive de¬ 
livery of the stock may likewise be sufficient.78 A 
written assignment of a portion of the shares of 
stock included in one certificate may constitute a 
valid gift without a transfer on the books of the 

corporation.^® 

Contemplation, fear, and peril of death. To con¬ 
stitute the transfer of the stock a gift causa mortis 


§ 106 

the transfer must be made in contemplation, fear, 
and peril of death.®® 

§ 105. Debt Due from Donee to Donor 

A valid gift causa mortis of a debt due the donor 
from the donee may be effectuated by the destruction 
or surrender of the evidence of indebtedness with the 
intention to discharge the debtor, or by the delivery 
of a receipt in full. 

A debt due the donor from the donee may be the 
subject of a gift causa mortis,and the destruc¬ 
tion®^ or surrender®® of the evidence of such debt 
with intention to discharge the debtor, or the de¬ 
livery of a receipt in full,®4 operates as such a 
gift. A stipulation that the notes of the vendee of 
a life estate should become void if the vendor died 
before maturity has been construed not to be an at¬ 
tempted gift causa mortis but rather a provision fon 
a smaller payment in the event of the vendor's 
death before the expiration of the period of ma- 
turity.®5 A gift of a note by the payee to the 
maker thereof bearing thereon a nontestamentary 
writing forgiving the debt in the event of the 
payee’s death is not valid as a donation mortis causa 
under statutes which abrogate dispositions mortis 
causa made otherwise than by will.®® 

§ 106. Donor’s Executory Obligation 

No mere contract Imiposing an obligation on the 
donor can be the subject of a gift causa mortis. There 
Is a conflict of authority as to whether the donor’s own 
check may be the subject of a gift causa mortis. 
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valid as grift causa mortis.—^Meyers 
V. Meyers, 134 A, 95, 99 N.J.Eq. 560. 

69. Nev.—Goldsworthy v- Johnson, 
204 P. 50*5, 45 Nev. 355. 

Order on. baailc holdingr bonds 
Where a woman in contemplation 
of death sigrned and delivered to the 
donee a written declaratio-n that she 
desired the donee to have her liberty 
bonds in pa 3 nnent for services ren¬ 
dered by him, and likewise gave him 
an order on the bank which held the 
bonds to deliver them to the donee, 
which order was written on the back 
of a receipt given by the bank for 
the purchase price of the bonds, there 
was a delivery sufficient to sustain 
the gift, since it was as effective a 
delivery as the donor was physically 
capable of making.—Goldsworthy v. 
Johnson, supra. 

7a Nev.—Goldsworthy v. Johnson, 
supra. 

71. N.J.—^Pfeifer v. Badenhop, 92 A. 
*273, 86 N.J.L. 492. 

28 C.J. p 700 note 49. 

72. Cal.—Crane v. Reardon, 20 P.2d 
4*9, 50, 217 Cal. 531, ciUng Corpus 
Juris. 

28 C.J. p 700 note 62. 1 


Issuance iu name of donee 

The fact that donor caused certifi¬ 
cate of stock to be issued in donee’s 
name and by him deposited in bank 
constituted delivery sufficient for gift 
causa mortis.—^In re Van Wormer’s 
Estate, 238 N.W. 210, 255 Mich, 399. 

73. CaL—Wakefield v. Wakefield, 99 
P.2d 1105, 37 Cal.App.2d 6*48. 

74. Cal.—^Wakefield v. Wakefield, 
supra. 

Provision for stock to go to another 
The fact that an envelope contain¬ 
ing a stock certificate and delivered 
to the donee had written on it that, 
in event of both the donor’s and do¬ 
nee’s deaths, contents should go to 
another was not indicative of intent 
to retain such dominion over the 
stock €Ls to revoke gift causa mortis. 
—Wakefield v. Wakefield, supra. 

75. CaL—Crane v. Reardon, 30 P.2d 
49, 217 CaL 531. 

7a N.T.—Grymes v. Hone, 49 N.T. 
17, 10 Am.R. 313. 

77. N.J.—^Imparato v. Luscardi, 197 
A. 379, 123 N.J.Eq. 298. 

7a Cal.—^In re Escolle’s Estate, 25 
P.2d 860, 134 CaLApp. 473.. 
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79. N.T.—Grymes v. Hone, 49 N.T. 
17, 10 Am.R. 313. 

80. CaL—Wellman v. Denning, 89 P. 
2d 672, 32 CaLApp.2d 378. 

81. Wls.—^Hoks v. Wollenberg, 243 
N.W, 219, 209 Wis. 276, rehearing 
denied 245 N.W. 128, 209 Wls. 276. 

28 C.J. p 702 note 82. 

82. Iowa,—^Darland v. Taylor, 3 N. 
W. 510, 62 Iowa 503, 36 Am.R. 285. 

28 C.J. p 702 note 83. 

8 a Colo.—WIttman v. Pickens, 81 P. 

299, 33 Colo. 484. 

28 C.J. p 702 note 84. 

8 a N.T.—Carpenter v. Soule, 88 N. 
T. 257, 42 Ain.R. 248—Gray v. Bar¬ 
ton. 55 N.T. 68, 14 Am.R. 181. 

85. Ky.—^Rankin v. Rose, 26'5 S.W. 
290, 204 Ky. 723. 

86 . La,—Succession of Mathews, 
App., 158 So. 233. 

Validi’ty as remissiou 

Payee's gift to comaker, of note 
bearing on reverse side payee’s writ¬ 
ing forgiving debt in event of her 
death, was held not valid as “remis¬ 
sion,” since it constituted a dona¬ 
tion mortis causa and was void as 
nontestamentary.—Succession of 

Mathews, App., 158 So. 233. 
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No mere contract imposing an obligation on the 
donor can be the subject of a gift causa mortis, 
and the donor’s own note, being a mere executory 
promise to make a gift, is not the proper subject 
of a gift causa mortis.^® 

Check. There is a conflict of authority as to 
whether the donor’s own check may be the subject 
of a gift causa mortis. 

A gift of the donates own check, made in expec¬ 
tation of death, it is usually held, is not good where 
such check is not paid before the donor’s death,^^ 
for the reason that a check does not of itself op¬ 
erate as an assignment of any part of the funds 
credited to the drawer in the bank^O and the draw¬ 
er does not relinquish control of the funds,®! and 
because the death of the drawer countermands or 
revokes the authority of the drawee to pay the 
check, unless it has been certified.®® A fortiori 
a check made payable in the future after the death 
of the donor is not a valid gift.®® In conflict with 
the general rule it has been held that, where the 
intention to make a gift is free from doubt, and no 
question of fraud or the rights of creditors is in¬ 


volved, the delivery of a check for a part or the 
whole of the deposit is sufficient, although not pre¬ 
sented for payment until after the death of the do¬ 
nor.®^ There can be no gift causa mortis of a 
check where the alleged donor has no funds in the 
bank subject to check,®^ or where the funds on 
deposit are insufficient.®® 

Draft. A draft of the donor which is unaccepted 
by the drawee at the time of the donor’s death has 
been held not to constitute a valid gift causa mor- 
tis.®7 

§ 107. Negotiable Paper 

Negotiable paper may constitute a valid gift causa 
mortis on delivery and without indorsement. 

Bank notes and promissory notes payable- to bear¬ 
er pass by delivery and constitute valid donations 
when delivered;®® and it is now well settled that 
negotiable paper payable to order is the subject of 
donation causa mortis whether or not it is indorsed 
by the payee.®® A delivery of a note accompanied 
by. an assignment thereon constitutes a completed 
gift causa mortis.! 


D. BEVOCATION 


§ 108. By Act of Donor 

A gift causa mortis may bs revoked by the donor 
at any time during his life. 

A gift causa mortis has this distinguishing fea¬ 


ture, that it is revocable at any time during the life 
of the donor at his option and without regard to the 
state of his health.® The donor may at any time 
resume or recover possession of the subject matter 


87- Mich.—^Detroit Second Nat. Bank 
V. Williams, 13 Mich. 282. 

Vt.—^Meach v. Meach, 24 Vt. 691— 
Holley V. Adams, 16 Vt. 206, 42 Am. 
B. 608, 

eSL CaL—^Herbert v. iLankershim, 71 
P.2d 220, *9 Oal.2d 409—In re Mc- 
OonnelPs Estate, 68 P.2d 639, 6 
Cal.2d 493. 

Ind.—Galbraith v. Galbraith, 193 N. 

E. 707, 99 Ind.A-pp. 563. 

28 C.J. p 700 note 57. 

89. Ky.—Dickerson v. Snyder, 272 
S.W. 384, 209 Ky. 212. 

N.J.—^Weiss V. Penwick, 162 A. -609, 
111 N.J.Eq. 386. 

N.T.—In re Bhlers' Estate, 231 N.T. 

S. 16, 132 Misc. 910. 

28 O.J. p 701 note 58. 

Gift of entire bank account by de¬ 
livery of a check see supra § 102. 

90. Ky.—^Dickerson v. Snyder, 272 
S.W. 384, 209 Ky. 212. 

91. N.J.—Weiss V. Penwick, 162 A. 
609, 111 N.J.Eq. 385. 

92. Ga.—^Phllpot V. Temple Banking 
Co., 60 S.E. 480, 3 Ga.App. 742. 

93. Me.—Whitehouse v. Whitehouse, 
.30 A. 374, 90 Me. 468, 60 Am.S.R. 
^78. 

28 C.J. p 701 note 61. 


94. Ark.—Carter v. Green way, 238 S. 

W. 65, 162 Ark. 339. 

28 C.J. p 701 note 64. 

96- Ky.—^Dickerson v. Snyder, 272 
S,W. 384, 209 Ky. 212. 

96. Iowa.—In re Knapp's Estate, 
197 N.W. 22, 197 Iowa 166. 

97. N.T.—Harris v. Clark, 3 N.T. 93, 
51 Am.D. 352, overruling Wright v. 
Wright, 1 Cow. 598—In re Bhlers' 
Estate, 231 N.Y.S. 16, 132 Misc. 
910. 

96. Ga.—^Philpot v. Temple Banking 
Co., 60 S.E. 480, 3 Ga.App. 742. 

28 C.J. p 700 note 60. 

99. Ill.—Simpson v. Heberlein, 259 
IlLApp. 679. 

Iowa.—^Plint v. Varney, *264 N.W. 

277; 220 Iowa 1241. 

N.T.—^In re Braun's Estate, 200 N. 

Y.S. 781, 121 Misc. 18. 

28 C.J. -p 700 note 51. 

1. Miss.—Johnson V. Grice, 106 So. 
271, 140 Miss. 662. 

A U.S.—U. S. V. Wells. CtCl., 51 S. 
Ct 446, 283 U.S. 102, 76 Ii.Bd. 867, 
€ifflrming Wells v. U. B., 89 P.2d 
998, certiorari granted U. S« v. 
Wells, 51 S.Ct 82, 282 U.S. 822, 75 
UEd. 734—Kllng v. McCabe, C.C.A. 
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Mo., 36 P.2d 337—^Railey v. Railey, 
D.C.D.C., 80 P.Supp. 121. 

Ala.—Smith v. Eshelman, 180 So. 313, 
235 Ala. 588. 

Cal.—^Donovan v. Hibernia Savings & 
Loan Soc., 265 P. 995, 90 Cal.App. 
489. 

Kan.—McCoy v. Shawnee Building & 
Loan Ass'n, 251 P. 194, 196, 122 
Kan. 38, 49 AJJ.R. 1441, quoting 
Corpus Jazls. 

Ky.—^Dickerson v. Snyder, 272 S.W. 
384, 209 Ky. 212—Drake v. Security 
Trust Co., 263 S.W. 4, 203 Ky. 733. 

Mich.-Clemens v. Gibbs, 6 N.W.2d 
730, 303 Mich. 417—Lumberg v. 
Commonwealth Bank, 295 N.W. 266, 
295 Mich. 566. 

N.J.—Weiss V. Penwick, 162 A. 609, 
111 N.J.Eq. 386. 

N.T.—Ridden v, ThraU, 24 N.E. 627, 
126 N.T. 672, 11 L.R.A. 684, 21 Am. 
S.R. 758—^In re Hennessy's Estate, 
800 N.T.S. 766, 253 App.Div. 6, re¬ 
argument denied 2 N.Y.S.2d 800, 253 
App.Div. 879, affirmed In re Wil¬ 
liams, 16 N.B.2d 94, 278 N.T. 638. 

Or.—^Allen v. Hendrick, 206 P. 783, 
104 Or. 202. 

Pa.—In re Elliott’s Estate, 167 A. 289, 
812 Pa. 493, 90 A.L.R. 360. 
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and thereby annul the gift.^ It is not essential to 
a revocation that the donor shall again acquire the 
actual possession,4 but an intent to revoke is nec¬ 
essary.® After the death of the donor without re¬ 
voking the gift, his legal representatives and heirs 
have no power or authority to revoke it® 

§ 109. By Operation of Law 

* 

A statute which prescribes the methods by which 
donations inter vivos may be revoked has no applica¬ 
tion to donations mortis causa. 

A statute which prescribes the methods by which 
donations inter vivos may be revoked has no ap¬ 
plication to donations mortis causa.*^ 

§ 110. -By Recovery or Survival of Don¬ 

or 

A gift causa mortis is revoked by the recovery of 
the donor from the particular illness, or his survival of 
the peril, which existed at the time of the gift and in 
contemplation of which the gift was made. 

The recovery of the donor from the particular 
illness, or his survival of the peril, which existed 
at the time of the gift and in contemplation of 
which the gift was made will of itself operate as a 
revocation of the gift® 


§ 111 , -By Death of Donee before Donor 

The death of the donee before that of the donor 
operates as a revocation of the gift. 

The death of the donee before that of the donor 
will operate as a revocation of the gift and restore 
the ownership of the property to the donor.® 

§ 112. -By Birth of Child 

There Is a conflict of authority as to whether a gift 
causa mortis is revoked by the subsequent birth of a 
child where a statute provides that a will may be so 
revoked. 

A gift carusa mortis is not revoked by the subse¬ 
quent birth of a child notwithstanding a statute pro¬ 
viding that a will may be so revoked;^® but there 
is other authority to the contrary.^l 

§ 113. -By Subsequent Will 

A subsequent will does not revoke a gift causa mor¬ 
tis. 

A subsequent will made by the donor bequeathing 
to another what he has already given as a gift causa 
mortis will not revoke the gift. The will only 
speaks from the death of the testator, and at his 
death the gift, which before was ambulatory like 
the will, becomes absolute and irrevocable, and 
hence is not affected by the provisions of the will.^® 


S.D.—Steffen v. Davis, 217 N.W. 221, 
€2 S.D. 283. 

Wash.—In re White’s Estate, 225 P. 

415, 129 Wash. 544. 

23 C.J. p 697 note 15. 

Donor’s right to revoke as express 
or implied condition of gift see su¬ 
pra 9 94. 

a N.J.—^Van Wagenen v. Bozmot, 65 
A. 239, 72 N.J.Eq. 148. 

23 O.J. p 693 note 16. 

XBLSlciteiLce of mortgagee on. payment 
Where mortgagee had allegedly 
made a gift causa mortis of princi¬ 
pal to mortgagor, Insistence by mort¬ 
gagee on payment of mortgage was 
exercise of right of recall of such 
gift and gift was ineffective.—Clem¬ 
ens V. Gibbs, 6 N.W.2d 730, 803 Mich. 
417. 

4. Cal.—^Adams v. Atherton, 64 P. 
283, 132 CaL 164. 

The oommenoemeat and proseon- 
tion of a snit for that purpose is 
sxifflcient to revoke the gift, although 
the donor dies before it proceeds to 
judgment—^Adams v. Atherton, 64 P. 
283, 132 Cal. 164. 

dk Cal.—Donovan - v. Hibernia Sav¬ 
ings & Loan Soc., 265 P. 996, 90 
Cal.App. 489. 

6; IlL—Aubrey v. O’Bjrne, 188 Ill. 
App. 601—Chicago First Nat Bank 
V. O’Byme, 177 IltApp. 473. 


7. La.—Succession of Ledet 128 So. 
273, 170 La. 44*9. 

a U.S.—U. a V. Wells, CtCl., 61 S. 
Ct 446, 283 U.S. 102, 75 L.Ed. 867, 
affirming Wells v. U. S., 39 P.2d 
998, certiorari granted U. S. v. 
Wells, 51 S.Ct 32, 282 U.S. 822, 75 
L.Bd. 734—lining v. McCabe, C.C. 
A.MO., 86 P.2d 337—Hailey v. Hai¬ 
ley, D.C.D.a, 30 P.Supp. 121. 

Ala.—Smith v. Eshelman, 180 So. 818, 
235 Ala. 588. 

Ark.—Ellsworth v. Comes, 166 S.W. 
2d 67. 

Cal.—^Donovan v. BUbemia Savings & 
Loan Soc., 265 P. 99-5, 90 Cal.App. 
489. 

Ga.—Cannon v. Williams, 22 S.E.2d 
838. 

Ky.—^Dickerson v, Snyder, 272 S.W. 
334, 209 Ky. 212. 

N.J,—^Weiss V. Fenwick, 162 A. 609, 
611, 111 N.J.Eq. 385, citing Corpiu 

N.Y.—In re Hennessy’s Estate, 300 
N.T.S. 766, 258 App.Div. 6, reargu¬ 
ment denied 2 N.Y.S.2d 800, 2>53 
App-Dlv. 879, affirmed In re Wil¬ 
liams, 16 N.B.2d 94, 278 N.Y. 638— 
Newell V. National Bank of Nor¬ 
wich, 212 N.Y.S. 158, 214 App.Div. 
381. 

N.D.—^Hosenau v. Merchants* Nat 
Bank of Dickinson, 216 N.W. 385, 
56 N.D. 123, 60 A.L.H. 1040. 

9.17 


Ohio.—^Becker v. Cleveland Trust Co., 
38 N.E.2d 610, 68 Ohio App. 526. 

Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 

28 C.J. p 698 note 19. 

Keeovery held siot sufficient to revoke 
gift 

Neb.—^Kennedy v. Nelson, 249 N.W. 
546, 125 Neb. 185. 

Hevocation by recovery of donor as 
express or Implied condition of gift 
see supra § 94. 

Intervening recovery as affecting va¬ 
lidity of gift see supra § 89. 

9. N.Y.—Ridden v. Thrall, 26 N.E. 
627. 126 N.Y. 672, 11 L.R.A. 684, 21 
Am.S.R. 758—^ih re Hennessy’s Es¬ 
tate, 300 N.T.S. 766, 253 App.Div. 
6, reargument denied 2 N.Y.S.2d 
800, 253 App.Div. 879, affirmed In 
re Williams. 16 N.B.2d 94, 278 N.Y, 
638—In re Reardon’s Estate, 26 N. 
Y.S.2d 203. 176 Misc. 1002. 

Or.—Allen v. Hendrick, 206 P. 733, 
104 Or. 202. 

28 C.J. p 698 note 23. 

10. Kan.—McCoy v. Shawnee Build¬ 
ing & Loan Ass’n, 251 P. 194, 122 
Kan. 38, 49 A.L.R. 1441. 

11. N.Y.—^Bloomer v. Bloomer, 2 
Bradf.Surr. 339. 

19. Mich.—^Lumberg v. Common¬ 
wealth Bank, 296 N.W. 266, 295 
Mich. 666. 

28 C.J. p 698 note 25. 



§ U4 


GIFTS 


38 C.J.S. 


Similarly, a subsequent will bequeathing one prop¬ 
erty already given him causa mortis will not affect 
the validity of the gift.^^ It has been held, how¬ 


ever, that a will subsequently made, disposing of 
the property given, unmistakably shows the donor’s 
intention to revoke the gift^^ 


E. ACTIONS 


§ 114. In General 

Where the statute provides an exclusive method 
for the Judicial establishment of gifts causa mortis, they 
cannot be established in any other way. 

Where the statute provides an exclusive method 
for the judicial establishment of gifts causa mortis, 
they cannot be established in any other way.^® 

§ 115. Pleading 

The pleadings of the donee must allege facts suffi¬ 
cient to support an inference of the gift. 

In a suit in which a gift causa mortis is sought 
to be established, the pleadings of the donee must 
allege facts sufficient to support an inference of 
such a giftji® and hence they must aver that the 
gift was made in contemplation of death and de¬ 
livered to the donee or to some one for his bene- 
To show the intention * of the donor it is 
proper to allege the setting surrounding the donor 
when the alleged gift was made,i^ and to allege the 
circumstances surrounding the donee’s relationship 
to deceased and facts concerning deceased’s state 
of health and death.^^ Where claimant declares in 
his pleading that the form of the transaction is that 
of a gift causa mortis and not that of a gift inter 
vivos he is bound by his characterization of the 
transaction.^® In a suit seeking to oust defendant 


from land, an answer setting up a gift of the land 
from the common grantor and the making of per¬ 
manent improvements thereon is not demurrable.^i 

§ 116. Presiunptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

There Is no presumption of law either In favor of or 
against gifts causa mortis, although presumptions of 
fact may arise from the particular circumstances of 
the case. 

There is no presumption of law either in favor 
of2 2 or against^® gifts causa mortis, although pre¬ 
sumptions of fact may arise from the particular cir¬ 
cumstances of the case.24 The mere possession of 
property of deceased raises no presumption of a 
gift,25 but, in the absence of explanatory or con¬ 
tradictory evidence, the possession by the donee of 
an instrument in regular form transferring the ti¬ 
tle to him is sufficient to raise the presumption that 
the instrument was delivered by the grantor with 
intent that it should take effect according to its 
terms.2® Generally, the only presumption as to in¬ 
fluence is that the donor would leave his property 
to those nearest him,27 and no presumption of un¬ 
due influence arises,22 but, where a confidential re- 


13. Vt.—^Darlinsr v, Emery, 52 A. 
617, 74 Vt. 167. 

28 C.J. p 699 note 26. 

14. HL—Jayne v. Murphy, 81 IlL 
App. 28. 

La.—^Puseller v. Masse, 4 La. 428. 

15. N.H.—^Burns v. Nolette, 144 A. 
848, 83 N.H: 489, 67 A.UK. 1071. 

Petition to JndfiTe of probate 

Gift causa mortis, shown for first 
time in proceedlngrs In superior court, 
rather than by a petition to the judsre 
of probate filed by the donee within 
sixty days after the death of the 
-donor as prescribed by statute, falls 
for lack of establishment in statu¬ 
tory manner.—^Bums v. Nolette, su¬ 
pra. 

le. Md.—Schenker v. Moodhe, 200 A. 

727, 175 Md. 193. 

Pleadinfira beld snfllcient 
Ark.—^Lowe v. Hart, 126 S.W- 1030, 
98 Ark. 548. 

CaL—Stout v. McNab, 107 P. 1005, 167 
Cal. 866. 

17. Or.—Hinman v. Toungr, 129 P. 
124, 64 Or. 73, modifying 127 P. 
793. 64 Or. 73. 


1& N.C.—^Bynum v. Fidelity Bank of 
Durham, 12 S.E.2d 898, 219 N.C. 
109. 

19. N.C.—^Bynum v. Fidelity Bank of 
Durham, supra. 

29. N.T.—In re Reardon's Estate, 26 
N.T.S.2d 208, 176 Misc. 1002. 

2L Ga.—^Wilson v. Wilson, 148 S. 
E. 396, 166 Ga. 420. 

22. N.T.—^In re Greenbergr's Will, 
286 N.T.S. 56, 158 Mlsc. 446. 

28 C.J. p 703 note 90. 

23. Or.—^Baber v. Caples, 138 P. 472, 
71 Or. 212, Ann.Cas.l916C 1025. 

28 C.J. p 703 note 91- 

24. The ezisteiice of a moral obligtu 
tlon may raise a presumption of gift. 
—Mellor V. Willows Bank, 160 P. 667, 
173 CaL 464. 

Absence of written assignment 

Where, in a suit involving the 
auestion whether a negotiable note 
transferred by a deceased without in¬ 
dorsement was a gift causa mortis, 
it appears that both deceased and the 
donee had knowledge of the impor¬ 
tance of a written assignment of the 
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note, and an opportunity to make 
such assignment at the time of de¬ 
livery, a strong presumption is raised 
against considering the transfer as 
a gift.—^Varrick v. Hitt, 67 A. 406, 
66 N.J.Bg. 442, affirming, Ch., 65 A. 
139. 

25. Iowa.—^Pllnt v. Varney, 264 N.W^ 
277, 220 Iowa 1241—^Haldeman v. 
Martin, 217 N.W. 861, 206 Iowa 802. 

PresnmxrtioiL of continuance of own¬ 
ership 

Unless fact of gift causa mortis is 
proved, ownership of decedent during 
life presumptively continued to time 
of death and possession of personalty 
of decedent by plaintiff would become 
presumptively that of bailee.—^Blint 
V. Varney, 264 N.W. 277, 220 Iowa 
1241. 

26. Idaho.—Coffin v. Hyde, 206 P- 
736, 85 Idaho 247. 

snr, S.C.—^Hodge v. Sovereign Camp, 
W. O. W., 146 S.E. 220, 148 S.CL 
369. 

28. S-C.—^Hodge v. Sovereign Camp,. 
W. O. W., supra. 
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lationship exists, a rebuttable^® presumption arises 
from the mere existence of the rdationship that the 
gift was obtained by undue influence or improper 
means.30 As stated supra § 86, there is a presump¬ 
tion that the person to whom delivery is made 
takes the property as trustee of the intended donee 
and not as agent of the donor. 

Presumption of acceptance by donee is consid¬ 
ered supra § 88. 

Presumption when donor mortally iU. Where a 
gift was made by the donor during his last sick¬ 
ness, it is presumed to have been made causa mor¬ 
tis, although the donor did not in express terms 
declare it to be such®i or did not say anything in¬ 
dicating his belief that the sickness might be fa¬ 
tal but this presumption is not controlling and 
may be rebutted.^® 

b. Burden of Proof 

One who claims a gift causa mortis has the burden 
of (proving it. 

One who claims to hold property by gift causa 
mortis has the burden of proving the fact of the 
gift and that it had all the material characteristics 


§ 117 

of such a donation and the burden of proof to 
establish the gift is heavier than in the case of a 
simple gift inter vivos.^® Claimant establishes a 
prima facie case when he shows that the disposi¬ 
tion has been attended by all the requisites which 
the law prescribes to give it validity,®® and he can¬ 
not be required to negative matters of defense by 
showing the absence of fraud or undue influence 
or that the donor was of sound and disposing mind 
at the time of the gift, and the like;®^ but, where 
a presumption of fraud or undue influence arises 
from a confidential relationship between the donor 
and donee, the burden of proof rests on the donee 
to show that it was the free and voluntary act of 
the donor.®® 

§ 117. Admissibility 

General rules as to the admissibility of evidence In 
civil cases apply. 

In accordance with the rules of evidence in civil 
cases generally, evidence which is relevant and ma¬ 
terial to issues involved in the establishment of the 
g^ft causa mortis is admissible,®® and immaterial 
and irrelevant evidence is inadmissible.^® 


29^ Cal.—Wakefield v. Wakefield, 99 
P.2d 1105, 37 CaLApp.2d 648. 

30. Cal.—Wakefield v. Wakefield, su¬ 
pra. 

IlL—Gilmore v. Lee, 86 N.E. 568, 237 
Ill. 402, 127 Am.S.R. 330. 

Pa.—^In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402. 

31. Tenn.—^Dietzen v. American 
Trust & Banking: Co., 131 S.W.2d 
69, 176 Tenn. 49. 

28 C.J. p 703 note 98. 

Statutory presumptioiL 
Cal.—^Braun v. Brown, 94 P.2d 348, 
14 .Cal.2d 346, 127 A.L.B. 773— 
Paddock v. Ponner, 258 P. 423, 84 
Cal.App. 652. 

. 32. W.Va.—Whiteman v. Backus, 185 
^ S.B. 390, 102 W.Va. 464. 

83. Ark.—^Harmon v. Harmon, 199 S. 

W. 663, 131 Ark. 601. 

28 C.J. p 703 note 99. 

34. U.S.—^Johnson v. Gtoodballet, C 
aA.Mo., 46 F.2d 934. 

—Stigrletts v. McDonald, 186 So. 
233, 135 Fla. 385. 

Iowa.—splint v. Varney, 264 N.W. 277# 
220 Iowa 1241. 

:Ky.—Combs v. Roark’s Adm’r, 299 S. 
W. 676, 677, 221 Ky. 679, citing: 

Corpus Juris. 

Me,—^McDonough v. Portland Sav. 

Bank, 1 A.2d 768, 136 Me. 71. 
Mass.—^Foley v. Coan, 172 N.B. 74, 
272 Mass. 207. 

:N.Y.—^In re Hennessy’s Estate, 300 
N.T.S. 766, 263 App.Dlv. 6, rear- 
g:um6nt denied 2 N.Y.S.2d 800, 268 
App.Dlv. 879, afllrmed In re Wil¬ 


liams, 16 N.B.2d 94, 278 N.Y. 638— 
In re Reardon’s Estate, 26 N.Y.S. 
2d 203, 176 Mlsc. 1002—^In re Free¬ 
man’s Estate, 290 N.Y.S. 7, 160 
Misc. 133—^In re Gramm’s Estate, 
284 H.Y.S. 462, 167 Misc. 676, re¬ 
versed on other g:rounds 288 N.Y.S. 
180, 248 App.Div. 177, affirmed 6 
N.B.2d 606, 273 N.Y. 614—In re 
Brennan’s Estate, 250 N.Y.S. 616, 
140 Misc. 469, affirmed 252 N.Y.S. 
1023, 234 App.Div. 736—In re Eh- 
lers' Estate, 231 N.Y.S. 16, 132 
Misc. 910—^In re Buoninfante’s Es¬ 
tate, 212 N.Y.S. 266, 126 Misc. 907, 
Pa.—^In re Moyer’s Estate, 19 A.2d 
467, 341 P€U 402—Shaffer v. Hoke, 
80 Pa Super. 434—^In re Byer’s Es¬ 
tate, 10 PaDist. & Co. 721, 14 Pa 
Dist & Co. 298, 42 York Leg:.Rec. 
66, affirmed 166 A. 105, 304 Pa 76 
—^In re Illig:’s Estate, 90 Pittsb. 
Leg:.J. 607. 

S.D.—Matejka v. Relder, 262 N.W. 
878, 879, 62 S.D. 836, citing Corpus 
Juxls. 

Wash.—^In re Hildebrand’s Estate, 248 
P. 390, 140 Wash. 212. 

28 C.J. p 703 note 93. 

Absence of interveningr recovery 
Donee claiming property under a 
g:ift causa mortis made during sick¬ 
ness must show affirmatively that 
donor died of the very same sickness 
from which he was then suffering and 
that there was no intervening re¬ 
covery.—^Ellsworth V. Comes, Ark., 
166 S.W.2d 57. 

Xuteutiou and delivery 

In order to establish gift causa 
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mortis, intention to make gift and 
actual gift perfected by delivery 
must be proved.—Stlgletts v. Mc¬ 
Donald, 186 So. 238, 136 Fla. 386. 
Identity of property and acceptance 
Proof of identity of property and 
of donee’s acceptance thereof is es¬ 
sential to establish g:lft causa mor¬ 
tis.—^In re Alex’ Estate, 265 N.Y.S. 
666, 148 Misc. 317. 

Burden to negrative adverse infer¬ 
ences 

Burden is on donee to negative all 
adverse inferences which militate 
against claim of gift causa mortis. 
—^Farmers’ Trust Co. of Newark v. 
Evans, 162 A. 41, 18 Del.Ch. 350. 

36. Mass.—^Foley v. Coan, 172 N.E. 
74, 272 Mass. 207. 

36. NT.—Bedell v. Carll, 38 N.Y. 
681—Matter of Duffy, 111 N.Y.S. 
77, 127 App.Div. 74. 

37. S.C.—^Hodge v. Sovereign Camp, 
W. O. W., 146 S.IS. rzu, i48 ».a. 
369. 

28 C.J. p 703 note 95. 

38. Pa.—^In re Moyer’s Estate, 19 A. 
2d 467, 341 Pa 402. 

28 C.J. p 703 note 97. 

38. IlL—Simpson v. Heberlein, 259 
IlLApp. 679. 

Mo.—Albright v. Davis, App., 64 S.W. 
2d 121. 

Tex.—McGrede v. Rembert Nat. Bank, 
ClvA.pp., 147 S.W.2d 680, error dis¬ 
missed, judgment correct. 

4a N.Y.—^In re Reardon’s Estate, 26 
N.Y.S.2d 203, 176 Misc. 1002. 
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Where there is a controversy as to the fact of 
naking a gift of this kind, evidence tending to show 
t motive and reason for making it is always admis- 
;ible,^^ especially where the declarations of the do¬ 
lor,^2 or the acts performed which are relied on 
:o show delivery, ^*2 are ambiguous. Evidence show- 
iig the donor’s affection and regard for the donee 
s admissible. 

Testimony of relatives of the donee may be ad- 
nissible.**® 

\ 118. Weight and Sufficiency 

a. In general 

b. Number and character of witnesses 


a. In General 

Clear, satisfactory, and convincing proof Is neces¬ 
sary to establish a gift causa mortis and the evidence 
should be carefully scrutinized, but circumstantial evi¬ 
dence may be sufficient. 

Gifts causa mortis will be sustained only on clear 
and satisfactory proof of all the essential facts nec¬ 
essary to constitute such a gift,*® or, in other words, 
the evidence to establish the gift must be clear and 
convincing.**^ The evidence should be carefully 
scrutinized,*® and the proof must be much stronger 
and clearer than proof of a gift inter vivos.*® In 
some decisions it has been stated that the evidence 
must be sufficient to establish the gift beyond 
doubt,®® or beyond a reasonable doubt,but by 


tl. N.C.—^Bynum v. Fidelity Bank of 
Durham, 12 S.R2d S98, 901, 219 
N.C. 109, Quotlngr Corpus Juris. 
»a.—Rhodes v. Childs, 64 Pa. 18. 
U-treatBLent of donee hy hnshand. 

In the case of a gift by a mar¬ 
led woman to a person other than 
ler husband, evidence of his ill-treat- 
aent of her is admissible as tending 
o show a reason and motive for 
naking the gift and so preventing 
he property from descending to her 
LU8ban<i—Conner v. Root, 17 P. 773, 
1 Colo. 183. 

SL N.T.—Smith V. Maine, 26 Barb. 
83. 

8 C.J. p 703 note 3. 

a Ill,—Barnes v. People, 25 Ill. 
App. 136. 

4. Pa.—Rhodes v. Childs. 64 Pa. 18. 

5. N.T.—Green v. Greenwich Sav. 
Bank, 268 N.T.S. 233, 149 Misc. 
393. 

8. U.S.—Johnson v. Goodballet, C. 
aA.Mo., 46 P.2d 934—Kling v. Mc¬ 
Cabe, C.C.A.MO., 36 F.2d 337. 

»el.—^Trout v. Farmers* Trust Co. of 
Newark, 168 A. 208, 19 Del.Ch. 437. 
a.—^In re Urban's Fstate, 48 Lane. 
Rev. 123. 

a.—Quarles v. Fowlkes, 137 S.B. 
365, 147 Va. 493. 

5 C.J. p 704 note 17. 

St3dot ■ proof is required to estab- 
Bh gifts causa mortis.—^Newell v. 
dom, Mo.App., 242 S.W. 701. 

fm CaL—^Lo Prestl v. Manning, 13 
P.2d 1002, 126 CaLApp. 442. 

1.—^In re. Stahl's Bstate, 27 N.B.2d 
662, 306 HLApp. 617. 

:e.—McDonough v. Portland Sav. 
Bank, 1 A.2d 768, 136 Me. 71. 

.Y.—^In re Gramm's Estate, 284 N. 
T.S. 462, 167'Misc. 676, reversed on 
other grounds 288 N.Y.S. 180, 248 
App.Div. 177, affirmed 6 N.E.2d 606, 
273 N.Y. 614—In re Bhlers' Estate, 
231 N.Y.S. 16;. 132'Misc. 910. 
''ash.-rrin re Whitens Estate, 226 P. 
416, 129 Wash. 644. 

:,Va,^W;augJbL y. Richardson, 147 S. 
B. 17, W.V^ .43» < • 


Similar statements of requisite na¬ 
ture of evidence 

(1) Clear and cogent—^McBride v. 
Mercantile-Commerce Bank & Trust 
Co., 48 S.W.2d 922, 330 Mo. 269. 

(2) Clear, convincing, and satisfac¬ 
tory,—^In re Hennessy's Estate, 300 
N.Y.S. 766, 263 App.Div. 6. reargu¬ 
ment denied 2 N.Y.S.2d 800, 253 App. 
Div. 879, affirmed In re Williams, 16 
N.E.2d 94. 278 N.Y. 538—In re Free¬ 
man's Estate, 290 N.Y.S. 7, 160 Misc. 
133. 

(3) Clear, convincing, strong, and 
satisfactory.—^Fauley v. Mcliaughlin, 
141 P. 1037, 80 Wash. 647—28 C.J. P 
706 note 22. 

(4) Clearest and most convincing. 
—Gamer v. Garner, 190 A. 248, 171 
Md. 603. 

(6) Clearest and most satisfactory. 
—Schuyler v. Stephens, 68 A. 311, 28 
R.I, 606. 

(6) Clear and unmistakable.— 
Farnsworth v. Whiting, 76 A. 909, 
106 Me. 430. 

(7) Cogent—^In re Llphart, D.C.Va., 
227 F. 136. 

(8) Convincing,—^Foley v, Coan, 172 
N.E. 74, 272 Mass. 207. 

(9) Definite, clear, and convincing. 
—^Matter of Housman, 169 N.Y.S. 277, 
182 'App.Div. 37, affirmed 121 N.B. 
367, 224 N.Y. 525, 

(10) Explicit and convincing.— 
Schenker v. Moodhe, 200 A. 727, 176 
Md. 193. 

(11) Free from uncertainty. 

Ill,—In re Stahl's Estate, 27 N.B.2d 

662, 305 Ill-App. 517. 

Md,—Whalen v, Mllholland, 43 A. 45, 
89 Md. 199. 44 L.R.A. 208. 

(12) Full and conclusive.—Shirley 
Y. Whitehead, 36 N.Q 130. 

48. U.S.—Johnson v. Goodballet, C. 
C.A.MO., 46 F.2d 934—B^lng v. Mc¬ 
Cabe, C.C.A.MO., 36 F.2d 337. 

CJaL—^Donovan v. Hibernia Savings & 
Loan Soc., 265 P. 995, 90 Cat App. 
489. 

Ky.—Combs v. 3Eloark's Adm'r, 299 S. 
W.. 676, 221 Ky. 679. 
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Nev.—Goldsworthy v. Johnson, 204 P. 
505, 45 Nev. 355. 

W.Va.—^Waugh v. Richardson, 147 S. 

B. 17. 107 W.Va. 48. 

28 C.J. p 686 note 79. 
inquiry into every olrcumstauce 
Courts recognize duty to Inquire 
into every circumstance that may 
have bearing to condemn or support 
direct testimony, in support of gift 
causa mortis, notwithstanding there 
is no direct proof challenging good 
faith or integrity of transaction.—^In 
re Freeman's Estate, 290 N.Y.S. 7, 
160 Misc. 138. 

Cousideration of ease *of fabricating 
evidenoe 

The ease and safety with which 
evidence may be fabricated to show 
gifts by persons no longer able to 
speak for themselves and who at 
the time of delivery were stricken 
by a mortal and disabling disease is 
a circumstance to be considered in 
connection with all other relevant 
facts In weighing the evidence.— 
Brooks V. Mitchell, 161 A. 261, 168 
Md. 1, 84 A.L.R. 547. 

Testimony of claimant 

Testimony by respondent, claiming 
property as gift causa mortis, must 
be considered in light of personal 
interest and carefully scrutinized.— 
In re Ehlers' Estate, 231 N.Y.S. 16, 
132 Misc. 910. 

49. W.Vfiu—Whiteman v. Backus, 135 
S.E. 390, 102 W.Va. 464. 

28 C.J. p 704 note 17 tc] (2). 

However, it has been stated that 
no other or different proof is required 
to establish a grift causa mortis than 
one inter vivos. It is essential to 
the validity of both that there should 
be an expression of purpose to make 
the gift, and an actual delivery of the 
subject thereof to the donee» and, 
when these facts axe shown, a prlma 
facie case is made out.—Bedell v. 
Carll, 33 N.Y. 681. 

5a R.I.—Citizens Sav. Bank v. 

Mitchell, 30 A. 626, 18 R.X. 739. 

BL Mo.—^Foley v. Harrison, 136 S. 
W. 3?4, .233 Mo. 460—Stewart v. 
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other authorities it has been held that proof beyond by a fair preponderance of the evidence,®^ and the 
dispute or doubt,or proof beyond suspicion,®^ is proof need not reach the certainty required in crim- 
not necessary, and that the quantum of evidence re- proceedings.®* 

quired is not greater than that required in other The proof requisite to support the gift will obvi- 
civil cases,that is, the gift may be established ously depend on the facts of each particular case.®^ 


Stokes, 164 S.W. 156, 177 Mo.App. 
890. 

52. Wash.—In re White’s Estate, 225 
P. 415, 129 Wash. 544. 

53. N.Y.—^Lewis v. Merritt, 21 N.B. 
141, 113 N.Y. 386—Matter of Adler. 
177 N.Y.S. 820, 107 Mlsc. 674. af¬ 
firmed 180 N.Y.S. 840, 191 App. 
I5iv. 40—In re Crook. 190 N.Y.S. 
285. 

54b N.Y.—^In re Freeman’s Estate, 
290 N.Y.S. 7. 160 Mlsc. 133. 

Or.—Baber v. Caples, 138 P. 472, 
71 Or. 212, Ann.Cas.l916C 1026. 

55- N.Y.—^In re Hennessy^s Estate, 
300 N.Y.S. 766, 253 App.Dlv. 6, rear¬ 
gument denied 2 N.Y.S.2d 800, 253 
App.Div. 879, affirmed In re Wil¬ 
liams, 16 N.E.2d 94, 278 N.Y. 538 
—In re Freeman's Estate, 290 N.Y. 
S. 7, 160 Misc. 133—^In re Bhlers’ 
Estate, 231 N.Y.S. 16, 132 Mlsc. 910. 
28 C.J. p 705 note 30. 

56. Mass.—Foley v. Goan, 172 N.E. 
74, 272 Mass. 207. 

57. Tenn.—Royston v. McCulley, Ch., 
59 S.W. 726, 52 L.R.A. 899. 

Bvldenca held to establish gift 

(1) Generally. 

Ark.—Carter v. Greenway, 238 S.W. 
65, 152 Ark. 339. 

Cal.—^Braun v. Brown, 94 P.2d 348, 14 
Cal.2d 346, 127 A.L..R. 778. 
Idaho.—Coffin v. Hycle, 206 P. 736, 
36 Idaho 247. 

Iowa—Flint v. Varney, 264 N.W. 277, 
220 Iowa 1241. 

Kan.—^Nestlerode v. Commercial Nat. 

Bank, 247 P. 866, 121 Kan. 399. 
Ky.r-Gray’s Adm'r v, Dixon, 73 S.W. 
2d 6, 255 Ky. 239. 

Miss.—Gidden v. Gidden, 167 So. 785, 
176 Miss. 98. 

N.J.—Weiss V. Fenwick, 162 A. 609, 
111 N.J.Eq. 385. 

W.Va—Whiteman v. Backus, 186 S.E.! 

890, 102 W.Va 464. 

28 C.J. p 704 note 17 [d] (1). 

(2) Of a bank deposit. 

Cal.—^Donovan v. Hibernia Savings 
& Loan Soc., 265 P. 995, 90 Cal.App. 
489. 

Kan.—^Nestlerode v. Commercial Nat 
Bank, 247 P. 866, 121 Kan. 399. 
Md.—Brooks V. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L.R. 547. 

Mass.—^Foley v. Coan, 172 N.B. 74, 
272 Mass. 207. 

Minn.—^Zigan v. Le Blanc, 264 N.W. 

810, 191 Minn. 538. 

N.Y.—^Bode V. Dime Sav. Bank of 
WUliamsburgh, 11 N.Y.S.2d 997. 267 
App.Div. 823, affirmed 25 N.E.2d 
975, 282 N.Y. 623—In re Polowni- 
ak's Estate, 9 N.Y.S.2d 54, 256 App. 


Div. 892, reversing 6 N.Y.S.2d 414— 
In re Hennessy’s Estate, 300 N. 
Y.S. 766, 253 App.Div. 6, reargu¬ 
ment denied 2 N.Y.S.2d 800, 253 
App.Div. 879, affirmed In re Wil¬ 
liams. 16 N.B,2d 94, 278 N.Y. 638 
—^In re Nazaro's Estate, 300 N.Y. 
S. 139, 252 App.Div. 887, affirmed 13 
N.B.2d 784, 277 N.Y. 692—In re 
Sanita’s Estate, 218 N.Y.S. 613, 219 
App.Div. 178, affirmed 157 N.E. 840, 
245 N.Y. 616—In re Freeman's Es¬ 
tate, 290 N.Y.S. 7, 160 Misc. 133— 
Green v. Greenwich Sav. Bank, 268 
N.Y.S. 233, 149 Misc. 893—In re Vi- 
telli's Estate, 247 N.Y.S. 839, 139 
Misc. 166, affirmed In re Vitelli, 261 
N.Y.S. 886, 233 App.Div. 867. 

Wash.—In re Bailey's Estate, 34 P. 

2d 448, 178 Wash. 178. 

28 aj. p 704 note 17 [d] (2). 

(3) Of a bank draft—Baker v. 
Moran, 136 P. 30, 67 Or. 386. 

(4) Of bonds. 

Fla.—^Heyser v. Crane, 198 So. 472, 
144 Fla. 663. 

Ill.—^In re Ewing’s Estate, 2 N.E. 2d 
691, 284 IlLApp. 644. 

N.Y.—In re Vitelli*s Estate, supra. 
Tenn.—^Dietzen v. American Trust & 
Banking Co., 131 S.W.2d 69, 176 
Tenn. 49. 

(6) Of corporate stock. 

Cat—Wakefield v. Wakefield, 99 P.2d 
1106, 87 Cal.App.2d 648. 

NY.—^In re Hennessy’s Estate, 800 
N.Y.S, 766, 253 App.Div. 6, rear¬ 
gument denied 2 N.Y.S.2d 800, 263 
App.Div. 879, affirmed In re Wil¬ 
liams, 16 N.B.2d 94, 278 N.Y. 538. 

(6) Of a diamond ring.—Shannon 

V. Cousins, 140 A. 26, 6 N.J.Misc. 73. 

(7) Of a fur coat.—Shannon v. 
Cousins, supra. 

(8) Of an Insurance policy.—^In re 
Polowniak’s Estate, 9 N.Y.S.2d 64, 
266 App.Div, 892, reversing 6 N.Y.S. 
2d 414. 

(9) Of Jewelry.—Wilson v. Joseph, 
172 P. 746, 101 Wash, 614. 

(10) Of money. 

U.S.—Railey v, Railey, .D.C.D.C., 30 
F.Supp. 121. 

Fla.—Stlgletts v. McDonald, 186 So. 
233, 135 Fla. 385. 

N.Y.—^In re Vitelli’s Estate, 247 N.Y. 
S. 839, 139 Misc. 165, affirmed In re 
Vitelli, 261 N.Y.S. 886, 233 App. 
Dlv. 867. 

W. Va^—Riggs V. Strank, 110 S.B. 183, 
89 W.Va, 676—Claytor v. Pierson, 
46 S.E 936, 66 W.Va. 167. 

Wyo.—^Begovich v. Kruljac, 267 P. 
426, 38 Wyo. 866, 60 A,L.R. 1046. 
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(11) Of a mortgage.—In re Vitelli's 
Estate, supra. 

(12) Of a mortgage indebtedness.— 
Hoks V. Wollenberg, 245 N.W. 128, 
209 Wis. 276, denying rehearing 243 
N.W. 219, 209 Wis. 276. 

(13) Of a note. 

Ill.—Simpson v. Heberlein, 269 Ill. 
App. 679. 

W.Va—Riggs V. Strank, 110 S.B. 183, 
89 W.Va 676. 

28 aj. p 704 note 17 [dj (3). 

(14) Of securities. 

Pa—^In re Elliott’s Estate, 167 A. 

289, 312 Pa 493, 90 A.L.R. 360. 
Tenn.—^McAdoo v. Dickson, 126 S.W. 
2d 393, 23 TenmApp. 74. 

(16) Of United States savings cer¬ 
tificates.—Dletzen v. American Trust 
& Banking Co., 131 S.W,2d 69, 176 
Tenn. 49. 

Evidence held not to establish gift 

(1) Generally. 

U.S.—Moore v. Tiller, C.C.A.Ga, 61 
P.2d 478. 

Cal.—In re Bryant’s Estate, 43 P.2d 
529, 3 Cal.2d 68. 

Md.—Schenker v. Moodhe, 200 A. 727, 
176 Md. 193—Gamer v. Garner, 190 
A. 243, 171 Md. 603. 

Mo.—^Newell v. Edom, App., 242 S. 
W. 701. 

N.J.—Shannon v. Cousins, 140 A. 25, 

6 N.J.Misc. 73. 

N.Y.—^In re Alex’ Estate, 266 N.Y.S. 
665, 148 Misc. 317—^In re Brennan’s 
Estate, 250 N.Y.S. 616, 140 Misc. 
469, affirmed 252 N.Y.S. 1023, 234 
App.Div. 736. 

Pa.—^In re Byer’s Estate, 165 A. 106, 
304 Pa 76, affirming 14 PaDist. & 
Co. 298, 42 York Leg.Rec. 66. 

Va—Quarles v. Fowlkes, 137 S.E 365, 
147 Va 493. 

28 C.J. p 704 note 17 [e] (1). 

(2) Of a bank deposit. 

Ala.—Herring v. Elliott. 118 So. 391, 
218 Ala 203. 

Del.—Trout v. Farmers* Trust Co. of 
Newark, 168 A. 208, 19 DeLCh. 437. 
Fla—^Leonard v. Campbell, 189 So. 
839. 138 Fla 405. 

Ky.—^ombs v. Roark’s Adm’r, 299 S. 

W. 676, 221 Ky. 679. 

Me.—^McDonough v. Portla^id Sav. 

Bank, 1 A.2d 768, 136 Me. 71. 

N:Y.—^In re Bhlers’ Estate, 231 N. 

Y.S. 16, 132 Mlsc. 910. 

Pa—^In re Elliott’s Estate, 167 A. 289, 
' 312 Pa 493, 90 A.L.R. 360. 

Wash.—^In re BUldebrand’s Estate, 248 
P. 390, 140 Wash. 212. 

28 C.J. p 704 note 17 [e] (2). 

(3) Of corporate stock. 

U.S.—Kllng V. McCabe. C.aA.Mo., 36 
F.2d 837. 
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It requires less positive and unequivocal testimony 
to establish the delivery of a gift causa mortis to 
a relative than to a person not related,and where 
there is no suggestion of fraud or undue influence, 
very slight evidence will suffice.®^ The presumption 
that a gift made during the donor’s last illness is 
made by the donor in view of death may be suffi¬ 
cient to establish his apprehension of death,®® but 
the death of the donor a short time after making 
the alleged gift is of itself insufficient to establish 
his apprehension of death if contrary evidence is in¬ 


troduced. The absence of an indorsement on a 
certificate of deposit is not conclusive of an incom¬ 
plete .gift causa mortis.®^ 

Circumstantial evidence may be sufficient to es¬ 
tablish a gift causa mortis.®® 

Mere possession of the subject matter by the sup¬ 
posed donee will not of itself establish such gift,®^ 
especially where claimant has had an opportunity 
of obtaining wrongful possession before or just 
after the alleged donor’s decease.®® 


Ind.—^Hinton v. Bryant, 190 N.B. 6S4» 
99 Ind.App. 38. 

(4) Of money. 

Ind.—^Hinton v. Bryant, supra. 

Minn.—Skogber^ v. Hjelm, 1 N'.W.’Sd 
599, 211 Minn. 892. 

W.V€U—-Wauffh V. Richardson, 147 8. 
E. 17, 107 W.V€U 43. 

(5) Of a note.—^Van Pelt v. King, 
154 ISr.B. 163, 22 Ohio App. 295— 
28 C.J. p 704 note 17 [e] (3). 

(■6) Of securities. 

Ill.—In re Stahl's Estate, 27 N.B.2d 
662, 305 IlLApp. 517. 

Neb.—^Yardum v. Evans, 236 N.W. 
85, 120 Neb. 692. 

N.Y.—In re Reardon’s Estate, 26 N. 
Y.S.2d 208. 175 Misc. 1002. 

(7) Of United States bonds and 
treasury certificates.—^Johnson v. 
Goodballet, C.C.AMo., 46 P.2d 934. 

(8) Of a watch.—^Hinton v. Bry¬ 
ant, 190 N.E. 564, 99 Ind.App..38. 

Bvideaoe held to show paartlcular 
matters 

(1) Absence of fraud and undue in¬ 
fluence. 

Cal.—Wakefield v. Wakefield, 99 R2d 
1105, 37 Cal.App.2d 648. 

Or.—^Baber v. Caples, 138 P. 472, 71 
Or. 212, Ann.Cas.l916C 1025. 

(2) Acceptance by donee.—^Paddock 
V. Fonner, 258 P. 423, 84 Cal.App. 652. 

(8) Delivery of gift.—^In re 
Gramm's Estate, 288 N.Y.S. 180, 248 
App.Div. 177, reversing 284 N.Y.S. 
462, 167 Misc. 676, affirmed 6 N.B.2d 
€05, 278 N.Y. 514. 

(4) Donor's intention to make the 
gift. 

Cal,—Braun v. Brown, 94 P.2d 348, 
14 Cal.2d 346, 127 A.L.R. 773. 

Md.—Brooks v. Mitchell, 161 A. 261, 
163 Md. 1, 84 A.L..R. 647. 

Wyo.—^Begovich v. Kruljac, 267 P. 
426, 38 Wyo. 36-5, 60 A.L.R. 1046. 

(5) Donor's lack of intention to 
make the gift. 

Cal.—^Paddock v. Fonner, 258 P. 428, 
84 CaLApp. 662. 

Wis.—In re Mangan's Will, 200 N.W. 
886, 185 Wis, 828. 

(6) Donor's intention that third 
person should hold as trustee for the 
donee rather than as agent for the 
donor.—^Rosenau v. Merchants' Nat. 


Bank of Dickinson, 216 N.W. 336, 66 
N.D. 123, 60 A.Ii.R. 1040. 

(7) Donor's mental competency to 
make the gift. 

Cal.—^Larsen v. Van Dleken, 93 P.2d 
563, 3*4 Oal.App.2d 352. 

N.Y.—McDonald v. Sargent, 201 N.Y. 

S. 129, 121 Misc. 437. 

Tenn.—Scott v. Union & Planters* 
Bank & Trust Co., 130 S.W. 757. 
123 Tenn. 258. 

(8) Donor's lack of mental compe¬ 
tency to make the gift.—^I^aMar v. 
Bank of America Nat. Trust & Sav¬ 
ings Ass'n, 22 P.2d 689, 218 Cal. 252. 

(9) Forgery of deceased’s signature 
to transfer of savings bank deposit. 
—In re Hildebrand's Estate, 248 P. 
390, 140 Wash. 212. 

(10) Revocation by donor,—^Duryea 
V, Knapp, 160 N.Y.S. 653, 174 App. 
Dlv. 131, affirmed 119 N.E. 1040, 223 
N.Y. 648. 

(11) That claimant took possession 
of the gift In the donor's lifetime.— 
Brooks v. Mitchell, 161 A. 261, 163 
Md. 1, 84 AX.B. 547. 

(12) That gift was made in con¬ 
templation of death. 

Cal.—^Braun v. Brown, 94 P.2d 348, 14 
Cal.2d 346, 127 A.L.R. 773—Dono-j 
van v. Hibernia Savings & Loan 
Soc., 265 P. 995, 90 Cal.App. 489. 

Md.—^Brooks v. Mitchell, supra. 

Nev.—Goldsworthy v. Johnson, 204 
P. 505, 45 Nev. 355. 

(13) That gift was not made in 
contemplation of death. 

CaL—Smith v. Smith, 118 P.2d 487, 
45 Cal.App.2d 674. 

N.Y.—O’Connell v. Savings Bank, 170 
N.Y.S. 666, 103 Misc. 96. 

(14) Undue influence.—Gilmore v. 
Lee, 86 N.E. 668, 237 Ill. 402, 127 
Am.S.R. 830. 

BvidexLce held insuflloiait to show 
particular matters 

(1) That deceased made the gift in 
contemplation of death.—^Farmers' 
Trust Co. of Newark v, Evans, 162 A. 
41, 18 DeLOh. 360. 

(2) Delivery of gift.—^Deakins v. 
Webb, 84 S.W.3d 367, 19 Tenn.App. 
182—28 C.J. p 704 note 17 [e] (4). 

(8) Fraud or undue . influence.— 
Scott V. Union & Planters* Bank & 
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Trust Co., 130 S.W. 767, 128 Tenn. 
258. 

(4) Reafflrmance of gift after dan¬ 
ger paased.—^Brlnd v. International 
Trust Co., 179 P. 148, 66 Colo. 60. 

(5) Revocation of gift. 

Cal.—^Donovan v. Hibernia Savings & 
Loan Soc., 265 P. 995, 90 CaLApp. 
489. 

N.Y.—^In re Hennessy's Estate, 300 
N.Y.S. 766, 253 App.Div. 6, reargu¬ 
ment denied 2 N.Y.S.2d 800, 263 
App.Div. 879, and affirmed In re 
Williams, 16 N.B.2d 94, 278 N.Y. 
538. 

B8l Ill.—Chicago First Nat. Bank v. 

O’Byme, 177 IlLApp. 473. 

59- Mo.—^McBride v. Mercantile- 

Commerce Bank & Trust Co., 48 S. 
W.2d 922, 330 Mo. 259. 

28 C.J. p 705 note 34. 

6Q. Cal.—^Braun v. Brown, 94 P.2d 
348, 14 Cal.2d 346, 127 A.L.R. 773. 

6L N.Y.—^In re Alex' Estate, 265 N. 
T.S. 665, 148 Misc. 317. 

62. Pa.—^In re Moyer's Estate, 19 A. 
2d 467, 841 Pa. 402. 

63. Fla.—Stigletts v. McDonald, 186 
So. 233, 135 Fla. 385. 

Ill.—Chicago Savings Bank & Trust 
Co. V. Cohn, 197 IlLApp. 326. 
Iowa.—Flint v. Varney, 26-4 N.W. 277, 
281, 220 Iowa 1241, citing Corpus 
Juris. 

To overcome presumptioiL of imane 
influenoe 

A presumption of undue influence 
arising from the existence of a con¬ 
fidential relationship may be over¬ 
come by circumstantial as well as by 
direct evidence.—Wakefield v. Wake¬ 
field, 99 P.2d 1106, 37 CaLApp.2d 648. 

Delivery necessary to prove gift 
causa mortis may be proved by cir¬ 
cumstantial evidence.—^Flint v. Var¬ 
ney, 264 N.W. 277, 220 Iowa 1241. 

64. Kan.—^Beebee v. Peterson, 286 P- 
616, 130 Kan. 14. 

28 C.J. p 706 note 87. 

65b N.Y.—^In re Reardon's Estate, 26 
N.Y.S.2d 203, 176 Misc. 1002—In 
re Buoninfante's Estate, 212 N.Y.S. 
265, 125 Misc. 907. 

Wyo.—Hecht v. Shaffer, 85 P. 1056, 15 
Wyo. 84. 
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b. Number aad Character of Wituesses 

In the absence of statutory regulation no particu¬ 
lar number of witnesses Is necessary to establish a gift 
causa mortis. The uncorroborated testimony of the 
donee or the testimony of relatives of the donee has 
been held insufficient, but it has also been held that it 
is not insufficient as matter of law. 

By the Roman law, from which the validity of 
such g-ifts is derived, unusual solemnities were re¬ 
quired as a security against fraud. It was requisite 
that both donor and donee should be present at the 
time of the gift, and that it should be made in the 
presence of five witnesses.®® The common law, 
however, does not require all these formalities, and, 
in the absence of statutory regulation, no particular 
number of witnesses is required to establish the 
gift.®*^ The testimony of a single witness may be 
sufficient to establish the gift,®® unless a greater 
number is required by statute.®® It has been held 
that the sole uncorroborated testimony of the donee 
cannot establish the gift,*^® but there is other au¬ 
thority that the testimony of the donee alone is not 
insufficient as matter of law,^^ although such evi¬ 
dence must be carefully scrutinized,^® and it may in 
fact be insufficient.*^® In some cases it has been 
held that testimony of relatives of claimant, when 
clear and unequivocal, may be sufficient to estab¬ 
lish a gift,74 but in other cases testimony of rela¬ 
tives of claimant or other interested persons has 


been held to be insufficient.^® 

§ 119. Questions of Law and Fact 

Questions of law are for the court and questions 
of fact are for the Jury or other trier of the facts. 

What elements constitute a gift causa mortis^® 
and whether there is any evidence of a gift^^ is a 
matter of law for the court. The question whether 
the facts attending a gift show such a confidential 
or fiduciary relation between donor and donee as 
will give rise to a presumption of fraud or undue 
influence is also a question of law for the court.7® 
The question whether there has been a gift in a 
particular case,7® the question of the donor’s men¬ 
tal capacity®® and his intention,®i whether or not 
there has been a delivery,®® whether, if there was 
a valid gift, it has been revoked,®® or whether a 
gift is inter vivos or causa mortis®4 is a question 
of fact for the jury or other trier of the facts. 

§ 120. Instructions 

General rules as to Instructions In civil cases ap- 

ply. 

As in civil cases generally, in a suit involving the 
establishment of a gift causa mortis, the instruc¬ 
tions should correctly state the law applicable to 
the facts, and they must not be conflicting or mis¬ 
leading.®® 


68L Okl.—^Apache State Bank v. Dan¬ 
iels, 121 P. 237, 32 Okl. 121, 40 L. 
II.A..N.S., 901, Ann.Oas,1914A 620, 
28 C.J. p 706 note 40. 

67- Okl,—^Apache State Bank v. Dan¬ 
iels, supra. 

28 C.J. p 706 note 41. 

68. Va.—Thomas v. Lewis, 15 S.E. 
389, 89 Va 1, 37 Am,S.R, 848, 18 L. 
R.A. 170. 

38 C.J. p 706 note 42. 

68. N.H.—^Blazo V. Cochrane, 53 A. 

1026, 71 N.H, 586. 

28 O.J. p 706 note 46. 

7a Va—Quarles v. Powlkes, 137 S. 

B. 365, 147 Va 493. 

71- N.Y.—In re Sherman, 125 N.B. 

■546, 227 N.Y. 360. 

72. IT.Y.—In re Sherman, supra 
28 C.J. p 706 note 44. 

73- IT.Y.—^In re Housman, 169 N.Y.S. 
277, 182 App.Div. 37, affirmed 121 
N.B. 367, 224 N.Y. 626. 

74. N.Y.—Green v. Greenwich Sav. 
Bank, 268 N.Y.S. 233, 149 Misc. 393. 

Pa—Shaffer v. Hoke, 80 Pa Super. 
434. 

75. N.Y.—In re Davis* Estate, 220 N. 
Y.S. 204, 128 Misc. 622, affirmed 226 
N.Y.S. 797, 222 App.Dlv. 846. 

Corroboration of claimant by wife 
held insnfflcient 

N.Y.—In re Buoninfante's Estate, 212 
N.Y.S. 265, 125 Misc. 907. 


76- Cal.—^Donovan v. Hibernia Sav¬ 
ings & Loan Soc., 265 P. 895, 90 
CaLApp. 489. 

Kan,—^Nestlerode v. Commercial Nat 
Bank, 347 P. 366, 121 Kan. 399. 
Where elements are lacking 

Where claimant sought to estab¬ 
lish a gift causa mortis and the basic 
preconditions for such gift were lack¬ 
ing from claimant's proof, court was 
not warranted in permitting the Jury 
to speculate as to whether such gift 
wsis made.—In re Reardon's Estate, 
26 N.Y.S.2d 203, 175 Misc. 1002. 

77- Kan.—^Nestlerode v. Commercial 
Nat Bank, 247 P. 866, 121 Kan. 399. 

78- Cal.—Erantz v. Porter, 64 P. 92, 
132 CaL 49. 

78- Kan.—^McCoy v. Shawnee Build¬ 
ing & Loan Ass'n, 251 P. 194, 122 
Kan. 38, 49 A.L.R. 1441—Nestlerode 
V. Commercial Nat Bank, 247 P. 
866, 121 Kan. 899. 

28 C.J. p 706 note 51. 
sa Ala.—Carlisle v. Atchley, 51 So. 
798, 1*65 Ala. 265. 

81. Cal.—^Donovan v. Hibernia Sav¬ 
ings & Loan Soc., 265 P. 995, 90 
Cal.App. 489. 

N.EL—Harriman v. Bunker, 106 A. 
499, 79 N.H. 137. 

R.L—^Lowe V. AngeU, 117 A. 635, 4-4 
R.L 383. 

gactors to be considered - 
The intention of the donor is a 
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question of fact to be determined like 
other questions of fact on all the ev¬ 
idence in the case, the situation of 
the parties, their relationship, the 
circumstances surrounding the trans¬ 
action, the apparent purposes in mak¬ 
ing the gift, the words spoken at the 
time, and the like. 

Cal.—^Braun v. Brown, 94 P.2d 348, 
14 Cal.2d 346, 127 A.L.R. 773— 
Mellor V, Willows Bank, 160 P. 567, 
173 Cal. 464—In re Hall, 98 P. 269. 
164 Cal. 627. 

Wis.—Hudson v. First Trust Co. in 
Oshkosh. 228 N.W. 121, 200 Wis. 
220 . 

88. N.C.—Bynum v. Fidelity Bank 
of Durham. 1*9 S.R2d 121, 221 N.C. 
101 . 

R.I.—Lowe V. Angell, 117 A. 636, 44 
R.L 383. 

28 C.J. p 706 note 66. 

80L U.S.—Castle v. Persons, Minn., 
117 F. 835, 54 C.C.A. 138. 

84. N.H.—^Bailey v. Bailey, 120 A, 
80, 80 N.H. 694—Harriman v. Bunk¬ 
er. 106 A. 499, 79 N.H. 127. 

85. Ark.—^Lowe v. Hart, 126 S.W. 

1 1030, 93 Ark. 548. 

Mo.—^Albright V. Davis, App., 64 S. 
W.2d 121. 

Xiurtraotioiui TolM correct 
Ark.—^Lowe v. Hart, 126 S.W. 1030, 
33 Ark. 548. 
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§ 121. Verdict and Findings 

General rules as to the sufficiency of findings In civil 
cases apply. 

In accordance with the general rules as to the 
sufficiency of findings in civil cases, a specific state¬ 
ment in the finding that deceased acted in contem¬ 


plation of death is not necessary where this is em¬ 
bodied in the finding by the use of other words.8« 
A finding that the donor believed that an indorse¬ 
ment of a certificate of deposit was necessary to 
place the donee in possession thereof does not show 
that the donor had no present intention to make a 
gift.^*^ 


G'lLl) and GHJILD. In Saxon law, a “gild” was a 
tax or tribute; also a fine, mulct, or amercement, 
or a satisfaction or compensation for an injury.^ 
In different senses, a decennary or friborg;^ also 
a fraternity, society, or company of persons com¬ 
bined together, under certain regulations, and with 
the king^s license, so called because its eS:penses 
were defrayed by the contributions (geld or gild) 
of its members.^ In this latter sense, it is more 
commonly written “guild” and defined as a volun¬ 
tary association of persons pursuing the same trade, 
art, profession, or business, such as printers, gold¬ 
smiths, wool merchants, etc:, imited under a distinct 
organization of their own, analogous to that of a 
corporation, regulating the affairs of their trade or 
business by their own laws and rules, and aiming, 
by cooperation and organization, to protect and pro¬ 
mote the interests of their common vocation.^ 

GHLDABLE. In old English law, liable to pay tax 
or tribute, hence taxable or contributory,® 

G’lLDING’. A Danish word signifying a castrated 
animal.® As synonymous with, or a variant form 


of, “gelding,” see 38 C.J.S. p 761 note 60. 

G-ILDO. In Saxon law, more often speUed “con 
gildo,” a member of a gild or decennary.^ 

GILL. Generally as a liquid measure see the C.J.S. 
title Weights and Measures § 1, also 28 C.J. p 707 
notes 3, 4; specifically in charging the quantity of 
liquor involved in offenses against the liquor law 
see the C.J.S. title Intoxicating Liquors § 319, also 
28 C.J. p 707 note 4 [b]. 

G ILLTiy G TWINE. Twine that is made and used 
for gilling, such as salmon twine, as distinguished 
from linen thread sometimes used for gilling.® 

GUL net. See Fish § 1 note 38. 

GILOTTE. Law French, a cheat or deceiver.® 

GILSONITE. A common name for asphaltum, more 
frequently applied to the hard, solid form of as¬ 
phaltum rather than to asphaltum as a liquid or a 
semiliquid.^® 


Md.—^Frentz ▼. Scliwarze. 89 A. 439, 
122 MdL 12. 

Xnstraotioiui lieia mlsleadliig' 

Mo,—Albriffht v. Davis, App., 64 S. 

W.2d 121. 

80. OaL—^Braun v. Brown, 94 P.2d 
848. 14 Cal^d 346, 127 A,L.Il. 773. 
The use of the words “causa mor¬ 
tis’* in the trial court's findiu^r that 
by delivery of key to deceased's safe 
deposit box to plaintiff deceased gave 
plaintiff, causa mortis, all his inter¬ 
est in property in controversy em¬ 
bodied a finding that deceased acted 
In contemplation of death.—^Braun v. 
Brown, supra 

87. Kan.—Nestlerode v. Commercial 
Nat Bank, 247 P. 866, 121 Kan. 899. 
1. Black XiJ>. 

OL Black J:..D. 

Called by the Saxons “gyldscipes,** 
apd its members, “gildones’* and 
•^congildones.**—^Black L.D. 

8i Black Xf.D. 

4. Black L.D. 

(Ed. other words, a ooiporatloii, 
caUed in Latin, . “societas," “col¬ 
legium,” “fratria,** V^aternitas,” 


“sodalitium,” "adunation;” and, in 
foreign law, “gildonia”—^Black LD. 

"Xn medieval history these frater¬ 
nities or guilds played an Important 
part in the government of some 
states; as at Florence, in the thir¬ 
teenth and following centuries, where 
they chose the council of government 
of the city. But with the growth of 
cities and the advance in the organi¬ 
zation of municipal government, their 
importance and prestige has de¬ 
clined.”—Black D.D. 

"CmOa meroatozia” 

(1) A gild merchant, or merchant 
gild; a gild, corporation, or compa¬ 
ny of merchants.—^Black LuD. 

(2) A mercantile meeting or as¬ 
sembly.—Wharton XuLex. 

28 C.J. p 706 note 1. 

"OuildhAU” or ''gild.haU*’ 

(1) The hall or place of meeting of 
a guild, or gild; the place of meet¬ 
ing of a municipal corporation.— 
Black iL.D. 

(2) The mercantile or commercial 
guilds of the Saxons ar^ supposed 
to 'have given rise to the present 
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municipal corporations of England, 
whose place of meeting is still called 
the “Guildhall.”—Black L..D. 
"OuUdhall sittlzi«rs” 

The sittings held in the Guildhall 
of the city of London for city of IjOH- 
don causes.—^Black Li.D. 

‘^Chiiia rents” or ^^glld-reiLt*’ 

Certain payments to the crown 
from any gild or fraternity; and, 
more specifically, rents payable to the 
crown by any guild, or such as form¬ 
erly belonged to religious guilds, and 
came to the crown at the general dis¬ 
solution of the monasteries—^Black 
Ij.D. 

5. Black L.D. 

e. Tex.—Thomas ▼. State, 2 Tex. 
App. 293, 294. 

7. Black L.D. 

8. U.S.—American Net & Twine Co. 
V. Worthington, C.C.M:ass., 83 F. 
826, 829. 

9. Black IbD. 

10. U.S.—Webb v. American Asphal¬ 
tum Min. Co., Colo., 157 F. '203, 205, 
206, 84 C.C.A. 65L 



38 C. J, S. 


GILT EDGE—GIRDER 


GILT EDGE. The term as applied to commercial 
paper is a colloquialism, and means of the best 
quality or highest price; first class; as, gilt edge 
securities.^^ 

GIN. As a machine the term is used to designate 
a machine for separating the seeds from cotton,^^ 
and may be applied also to an assemblage of build¬ 
ings and machinery where cotton is ginned and 

packed.^3 

As a beverage see the C.J.S. title Intoxicating 
Liquors § 13, also 28 C.J. p 707 notes 11-16. 

^‘Gin^^ and '^gin men” as mining terms see the C.J. 
S. title Mines and Minerals § 3, also 28 C.J. p 707 
notes 18, 25. 

Ginning, Separating the seed from the lint cot¬ 
ton, and preparing it for the producer for commer¬ 
cial use.i4 

GINETA. In old Spanish law, a tax on herds.^^ 

GINGEE. The pungent, spicy rootstock of the 
tropical plant Zingiber Officinale, either whole or 
pulverized, used in medicine and cookery.^® 

Phrases emplo 3 nlng the word are set out in the 


note.i!^ 

GINHOXJSE. A building where cotton is ginned 
an edifice which, like a bam, is of a permanent and 
substantial kind, and is well known in communities 
where cotton is grown as a building to which seed 
cotton is carried from the field, and where the seeds 
are separated by the machine called a "gin” from 
the lint or wool.i® 

The term is synonymous with "cotton gin” see 26 
C.J.S. p 713 note 41. 

As subject of arson see Arson § 6 a note 17. 

GINSENG. A plant of the genus Aralia (Pauax) ; 
also, the root of this plant, which is highly valued 
as a tonic and stimulant by the Chinese.20 

GIEANTE. A word which signifies the drawer of 
a bill, in Italian^i and in Spanish.22 

GIEDEE. A principal horizontal beam, or a com¬ 
pound structure acting as a beam, receiving verti¬ 
cal load and bearing vertically upon its supports.22 
The term is often used as equivalent to "beam,” but 
also is sometimes contrasted therewith or distin¬ 
guished therefrom see 10 C.J.S. p 218 notes 28, 29. 


11. Or.—^Martin v. Moreland, 180 P. 
933, 934, 93 Or. 61. 

*‘Thl8, o^bviOTuOy, does not imply 
that a note which is not *ailt edgre’ Is 
not collectible, or that the maker is 
irresponsible.**—^Martin v. Moreland, 
supra. 

12. Century D. 

As fixture see Fixtures S 46 note 38. 
“Cotton grin’* see 20 C.J.S. p 713 notes 
40-42. 

13. Ala.—^Huddleston v. Fuller, 155 
So. 656. *557, 229 Ala. 74. 

“Pnbllo grin” 

(1) Defined as a grin operated for 
the benefit of the public, as distin- 
gruished from one operated for the 
owner and his tenants.—^Pagre v. An¬ 
drews, 203 S.W. 273, 274, 134 Ark. 106. 

<2) Operation described,—Frazier 
V. Stone, 156 So. 596, 598, 171 Miss. 
56. 

14. Miss.—Frazier v. Stone, supra. 
Phrases construed 

(1) “Cotton ginningr” see 20 C-XS. 
p 713 note 43. 

(2) “Ginningr advances** and “plck- 
ingr advances’* as Includingr the cost 
to the grrower of pickingr crop, wagres 
of weigrher, rent of sleepingr tents 
for pickers, and cost of trucking cot¬ 
ton from field to gin and other such 
expenses.—Schumann v. California 
Cotton Credit Corporation, 286 P. 
1068, 1070, 105 Cal.App. 136. 

15. Escriche Diccionario. 

16. Standard D. 


17. Phrases construed 

(1) ‘‘Ginger ale,** defined as a tem¬ 
perance drink prepared from sugar 
and water, flavored with gringer, and 
colored, 

Kan.—Lincoln Center v. Linker, 53 
P. 787, 788, 7 Kan.App. 282. 

Pa—^In re Ginger Ale, -6 PaDist & 
Co. 586, 587. 

(2) “Ginger beer” see 10 C-XS. p 
228 note 78. 

(3) “Ginger root, ungrround.”—Ger¬ 
man V. U. S., N.Y., 137 F. 817, 818, 70 
C.C.A, 316—German v. TJ. S., C.C.N. 

T. , 128 F. 467, 468. 

(4) “Jamaica ginger,” an essence 
or extract of gringer diluted in a large 
percentage of alcoholic liciuor used 
for cooking and medicinal purposes, 
and capable of producing intoxication 
when used as a beverage. 

U. S.—^Bx parte Sharp, D.C.OkL, 13 F. 
2d 651, 652. 

Colo.—^McLean v. Peo-ple, 180 P. 676, 
677, 66 Colo. 486. 

Ky.—^Elliott V. Commonwealth, 240 
S.W, 61, 63, 194 Ky. 576. 

Mich.—People v. Phllpott, 188 N.W. 

497, 498, 219 Mich. 156. 

Tex.—Davis v. State, 292 S.W. 1109, 
1110, 106 Tex.Cr, 426. 

<5) “Spent ginger,** described as a 
by-product from the treatment of 
ginger root in the manufacture of 
ginger extract or ginger ale, consist¬ 
ing of a dried cake of small particles 
of ginger.—German v. XJ. S., N.Y., 
137 F. 817, 70 aC.A. 316, 128 F. 467, 
468. 


(•6) “Tincture of gringer,” defined as 
a solution pharmaceutically prepared 
by using diluted alcohol as a solvent 
on ginger roots.—^Ellwanger v. State, 
180 N.B. 287, 289, 203 Ind. 307. 
la Fla—Givins v. State, 23 So. S50, 
851, 40 Fla 200. 

19. Ala—Stone v. State, 63 Ala 115, 
119. 

2a Century D. 

“CUxuieng Cordial is not what is 
generally known as intoxicating liq¬ 
uor, such as whisky, brandy,, gin and 
the like, nor, on the other hand, is it 
what is generally and properly known 
as medicine, or as a toilet or culinary 
article recognized as such in stand¬ 
ard authority . . . such as tinc¬ 

ture of gentian, paregoric, bay rum, 
cologne, essence of lemon, and the 
like, which, though containing alco¬ 
hol-and capable of producing intoxi¬ 
cation, are not intoxicating liquors, 
bitters or beverages within prohibi¬ 
tory statutes.”—Wadsworth v. Dun- 
nam, 13 So. 597, 598, 98 Ala. 610. 

21. Black L.D. 

22. Escriche Diccionario. 

23. U.S.—^Boss V. East Side Mill & 
Lumber Co„ D.C.Or., 257 F. 764, 
766. 

Similar definition. 

“The long supports, which run a 
few feet apart longritudinally through 
the interior of the building, and 
which are generally supported by the 
columns.”—Soule v. Northern Constr. 
Co., 165 P. 21, 22, 38 CaLApp. 300. 
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GnUDLAND. The Saxon name for yardland.24 

GIRDLE. As a nonn, a band, belt, or xone; some¬ 
thing drawn round the waist of a person and fas- 
tened.2^ 

In a special connection, it may be analogous or 
equivalent to ^Tjrassiere” see 11 C.J.S. p 767 note 
53. 

As a verb, to encircle; to make a circular inci¬ 
sion through, as through the bark and alburnum 
of a tree.2® 

GIRL.. A generic term which embraces female chil¬ 
dren of all ages, both over and under ten years; a 
female child; a female child or young woman; a 
young woman or child the meaning being re¬ 
stricted sometimes to legitimate children.28 

In a particular connection, the word may be used 
interchangeably with "woman.”29 

GIRO. In Spanish law, the circulation of drafts or 
bills of exchange; also the draft or bill itself.30 

GIRTH. In Saxon and old English law, a measure 
of length, equal to one yard, derived from the girth 
or circumference of a man’s body.31 

GISEMENT. Law French, agistment; cattle taken 


in to graze at a certain price; also the money re¬ 
ceived for grazing cattle.38 

GISER. Law French, to lie; and the participle 
"gisant,” l3dng.33 

GISETAKER. An agister, a person who takes cat¬ 
tle to gra2e.34 

GISLE. In Saxon law, a pledge.35 

GIST. The main point ;38 the main point of a 
question, the pith of the matter, the point on which 
the action rests;37 the essential ground or object 
of the action in point of law, without which there 
would be no cause of action.38 

GIT. The foundation or ground, the point,®® 

GrrAHOS. In Spanish law, gypsies who have been 
the subject of special legislation in Spain for cen¬ 
turies and who are considered by some as descend¬ 
ants of the priests of the Egyptian goddess, Isis.^O 

GIVE. A term of such general import as to be a 
S 3 monym for a wide variety of words.^1 It is used 
in both a strict^® and a broad^® sense, and is con¬ 
strued in the connection in which it is used.^^ The 
term may import an immediate gift or a testamen¬ 
tary bequest,^® a transfer of either the possession 


SML Stroud Jud. D. 
sa. Century D. 

26. Ala.—^Howard v. State, 81 So. 
345, 84$, 17 Ala.App. 9. 

‘^aixdliug of trees” 

Cutting of a ring or bark around 
the trunk of the tree. 

Ala.—^Howard v. State, supra. 
N.H.—State v. Towle, $2 N.H. 373, 
374. 

27. La.—State v. Bill, 8 Hob. 627, 
528. 

Within an Bnglish statute 

(1) A female under the age of six¬ 
teen years.—St. SO & 51 Viet, o 58 § 
76. 

(2) Any unmarried female, being 
under the age of sixteen out of the 
possession of her father.—See Reg. 
V. Prince, L.R. 2 CC. 154, 170. 

28. Wyo.—In re Dragonl, 79 P.2d 
465, 468, 53 Wyo. 143. 

29. Ala,—^Dizon v. State, 41 So. 734, 
147 Ala 91, 119 Am.S.R. 67, 10 
Ann.Oaa 957. 

30l Bscriche Diccionario. 

81. Black L.D. 

“CHrth and sanctnary” 

In old Scotch law, an asylum given 
to murderers, where the murder was 
committed without any previous de¬ 
sign, and in ''chaude mella,** or heat 
of passion.—Black L.D, 


32. Black L.D. 

8a Black L.D. 

Phrases 

(1) ‘*Gist en le bouche,” it lies in 
the mouth.—Black L.D. 

(2) ‘'Le action bien gist,” the ac¬ 
tion well lies.—^Black L.D. 

34. Black L.D. 

35. Black •L.D. 

Predglsle— a pledge of peace.— 
Black L.D. 

CHslebert— an illustrious pledge.— 
Black L.D. 

36. Miss.—Scott-Burr Stores Corpo- 
ration* v. Edgar, 177 So. 766, 771, 
181 Misa 486. 

37. Ala.—^Hoffman v. Knight, 28 So. 
693, 595, 127 Ala. 149. 

38. N.J,—^Rygiel v. Kanengieser, 176 
A. 605, 606, 114 N.J.Law 311— 
Di Lello V. Manufacturers' Land & 
Improvement Co., 166 A 121, 122, 
11 N.J.Misc. 164. 

Tenn.—Tennessee Pub. Co. v. Fitz- 
hugh, 52 S.*W'.2d 167, 165 Tenn. 1. 
Similarly expressed 
The cause for which an action will 
lie, the ground or foundation of a 
suit, without which it would not be 
maintainable, the essential ground or 
object of the suit without which 
there is no cause of action.—^Rygiel 
v. Kanengieser, 176 A 606, 606, 114 
N.J.Law 311—Di Lello v. Manufac¬ 
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turers' Land & Improvement Co., 
166 A 121, 122, 11 N.J.Misc. 164. 
Phrases construed 

(1) “Gist of action” see Actions $ 
1 e notes 88-90. 

(2) “Gist of offense” in general see 
the C.J.S. title Indictments and In¬ 
formations S§ 129-136, also 31 C.J. p 
693 note 16—p 727 note 6; gist of par¬ 
ticular offenses see the specific titles 
dealing with criminal offenses. 

89. English L.D. 

Phrases oonstraed 

(1) “Git of the offence.”—State v. 
Gibbons, 4 N.J.Law 46, 60. 

(2) “The undertaking to carry is 
the git of the action.”—Robinson v. 
Green, Str. 574, 93 Reprint 708. 

4a Escriche Diccionario. 

4L Ill.—Crawford v. Hurst, 138 N.B. 

620, 622, 307 Ill. 243. 

4a Ky.—Commonwealth v. Davis, 12 
Bush 240, 241. 

43- N.C.—Galloway v. Jenkins, 63 
N.C. 147, 154. 

Vt —Spencer v. Potter, 80 A 821, 
826, 85 Yt 1. 

44. Mo.—Crews v. Crews, 240 S.W. 
149, 161—Smock v. Smock, 37 Mo. 
App. 56, 67. 

N.J.—Smith V. Burnet, 35 N.J.Bq. 314, 
324. 

46. Tex.—Ferguson v. Ferguson, 27 
Tex. 339, 344. 
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GIVE 


or the title,and may apply to real as well as to 
personal property.^ 7 Depending on the circum¬ 
stances of its use, it has been held to imply an in¬ 
tention to make a gift and not to discharge an ob¬ 
ligation in payment of services on the other 
hand, it has been held not necessarily to imply a 
donation or gratuity^^ or want of consideration,50 
but may imply a contract51 or a personal warran- 
ty.52 

In its strict and primary sense, the word has been 
defined as meaning to bestow; to confer or transfer 
without any price or reward to transfer gratui¬ 
tously without an equivalent;®^ to transfer to the 


possession or ownership of another without compen- 
sation.55 

In its secondary and broader sense, in popular 
meaning, it is to put into another's possession by 
any means -or on any terms whatever,® 5 and, in 
specific applications, has been variously defined as 
meaning to afford;5*^ to convey;5® to deliver;52 
to deliver as an equivalent or in requital, recom¬ 
pense, or reward; to deliver or exchange for a con- 
sideration;52 to furnish;®! to furnish with;®^ to 
grant;®® to hand or turn over or deliver;®4 to 
leave;®® to pass from one to another;®® to pass 
over;®7 to pay;®® to supply;®® to yield possession 


Similazly expressed 

“One may be said to give, whether 
the ‘gift* is to take effect in present! 
or in futuro.”—^Rose v. Osborne, 180 
A. 315, 819, 133 Me. 497. 

Standlxig alone, it would seem to 
indicate a direct and immediate gift, 
rather than a testamentary bequest 
—Perguso-n v. Ferguson, 27 Tex. 339, 
344. 

Used with ^'devise and bequeath” 

“The usual phrase of testamentary I 
disposition Is: T give, devise and be¬ 
queath.* The word ‘give* is well 
adapted to such disposition, for the 
ruling purpose is to confer property 
rights gratuitously.**—^Neblett v. j 
Smith, 128 S.E. 247, 251, 142 Va. 840. 

46. Ill.—Crawford v. Hurst, 188 N. 
■B. 620, 622, 807 Ill. 243. 

Vt--University of Vermont v. Wil- 
bur*s Estate, 1-63 A. 672, '576, 105 
Vt 147. 

47. Mass.—Hoague v. Stanley, 156 
N.B. 438, 439, 269 Mass. 200—Hoop¬ 
er V. Hooper, 9 Cush. 122, 129. 

Pa.—-Walker v. Shugert, 141 A. 261, 
262, 292 Pa. 433. 

4& S.a—Hydrick v. Hydrick, 141 S. 
11. 156, 162, 142 S.C. 681. 

49. Ill.—Crawford v. Hurst, 138 N.B. 

620, 622, 307 IlL 243. 

Ind.—Johnston v. Griest, 85 Ind. 508, 
504. 

Mo.—Crews v. Crews, 240 S.W. 149, 
151. 

xrot restricted to gratuitous act 
(1) “The word ‘give* does not al¬ 
ways signify a mere gratuitous act; 
at all events it is not one of those 
words which have a fixed and unal¬ 
terable meaning. In business affairs 
we frequently find embodied in prep¬ 
ositions from one contracting party 
to another such expressions «U9, ‘I 
will give you such a price for such 
an article,* or ‘I will give you so 
much rent for such a parcel of land;* 
in these cases, and very many like 
them, no one would take the meaning 
of ‘give’ to be that the person mak¬ 
ing the proposal meant to do what 
he proposed out of mere generosity.** 
—Johnston v. Griest, 85 Ind. 503, 504. 


(2) “The word ‘give* does not al¬ 
ways mean to make a present of.** 
—Farris v. Farris. 107 S.W.2d 299, 
302, 269 Ky. 466. 

(3) “The word ‘give* as commonly 
used, does not necessarily connote 
‘donation.***—^In re Raplee’s Estate. 
13 N.Y.S.2d 465, 457, 257 App.Div. 
408. 

SO. Ind.—^Bafcer v. Pyeatt, 9 N.B. 

112, 114, 108 Ind. 61. 

Iowa.—^Mills V. McCaustland, 74 N.W. 

930, 932, 105 Iowa 187. 

Bl. Ga.—^Latimer v. Bruce, 106 S.B. 
263, 151 Ga. 305. 

N.Y*—Norton v. Woodruff, 2 N.Y. 163, 
155. 

52. N.Y.—Grannis v. Clark, 8 Cow. 
36, 40. 

28 CJ. P 708 note 50 [b]. 

53. Ky.—Commonwealth v. Davis, 12 
Bush 240, 241. 

54. Md.—^Parkinson v. State, 14 Md. 
184, 197, 74 Am.D. 522. 

28 C.J. p 708 note 48. 

55. HI,—Crawford v. Hurst, 138 N. 
E. 620, 622, 307 Ill. 243. 

Vt—Spencer v. Potter, 80 A. 821, 
826, 85 Vt 1. 

Slmilaxly expressed 

(1> The primary meaning of the 
word “give** is to transfer owner¬ 
ship or possession without compen¬ 
sation.—^University of Vermont v. 
Wilbur*s Estate, 163 A. 672, 676, 
106 Vt 147. 

(2) To transfer the ownership of 
property from one person to an¬ 
other gratuitously, without an equiv¬ 
alent or consideration.—Rountree v. 
Pursell, 39 N.B. 747, 749, 11 Ind.App. 
522. 

sa Ill.—Crawford v. Hurst, 188 N.E. 
620, 622, 307 Ill. 248. 

67. Ind,—^Dougherty v. Rogers, 20 N. 
E 779, 782, 119 Ind. 254, S D.R,A. 
847. 

58. Mo.—Crews v. Crews, 240 S.W. 
149, 152—Carter v. Alexander, 71 
Mo. 685, 588. 

59. Del.—State v. Harker, 4 DeL 
559, 561. 


Mo.—Crews v. Crews, 240 S.W. 149, 
161. 

N.J.—State V. Bove, 116 A. 766, 768, 
98 N.J.L.aw 360. 

N.Y.—^In re Raplee*s Estate, 18 N.Y. 
S.2d 455, 457. 

S.C.—Polite V. Bero, 41 S.E. 305, 306, 
63 S.C. 209. 

Delivery for a special purpose 

“The word ‘give* is often used with 
other meaning than as evincing an 
intent to confer the title in the thing 
delivered. You give a person an 
article to carry for you, or to per¬ 
form work upon. This would not 
be an unusual or improper use of the 
word when employed in connection 
with a delivery for a special pur¬ 
pose.**—Smith V. Burnet, 36 N.J.Bkl. 

I 314, 324. 

1 80. Vt.—Spencer v. Potter, 80 A. 821, 
826, 85 Vt. 1. 

61> Ky.—Commonwealth v. Davis, 12 
Bush 240, 241. 

Mo.—Crews v. Crews, 240 S.W. 149, 
152. 

62. Ind.—^Dougherty v. Rogers, 20 N. 
B. 779, 782, 119 Ind. 264, 3 L.R.A. 
847. 

63. Mo.—Crews v. Crews, 240 S.W. 
149, 152. 

64. Ill.—Crawford v. Hurst, 138 N. 
E 620, 622, 307 Ill. 243. 

Ky.—^Farris v. Farris, 107 S.W.2d 
299, 302, 269 Ky. 466. 

65. Va.—Carr v. Bfflnger, 78 Va. 197, 
203. 

66. DeL—State v. Harker, 4 DeL 669, 
561. 

N.C.—Galloway v. Jenkins, 63 N.C. 
147, 154. 

28 C.J. p 708 note 59. 

67- N.J.—State v. Bove, 116 A. 766, 
768, 98 N.J.Law 350. 

68. IlL—Crawford v. Hurst, 138 N. 
B. 620, 622, 307 IlL 243. 

Mo.—Crews v. Crews, 240 S.W. 149, 
162—Carter v. Alexander, 71 Mo. 
585, 588. 

Definition lUustxated 

“To pay, as to give a good price, 
to give good wages.**—Spencer v. 
Potter, 80 A. 821, 825, 85 Vt. 1. 

69. Ind.—Dougherty v. Rogers, 20 N. 
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of, to deliver over as property in exchange.'^® 

Under particular, circumstances, the "word has 
been held equivalent to, or synonymous with, 'Tie- 
stow” see 10 C.J.S. p 348 note 71, ^^communicate" 
see 15 C.J.S. p 638 in Pocket Parts, “deliveP^ see 
26 C.J.S. p 606 note 9, “furnish” see 37 C.J.S. p 
1410 note 46, “grant,”7i “leave,”72 ^qend,”73 and 
“vend.”74 It ]iag i^een compared with, or distin¬ 
guished from, “administer,”75 “convey^^ see 18 C.J. 
S. p 89 note 81, “dispose” see 27 C.J.S. p 348 note 
12, “furnish” see 37 C.J.S. p 1411 note 46, “go,”73 
“grant,”77 «lend,”78 “record,”79 «seU,”80 and the 
phrase “sell, loan, or give.”8i 

Given, the past participle, has both a technical 
and a popular meaning, and occurring in statutes 
it is presumptively used in its popular sense.32 De¬ 
pending on the context, it has been defined as mean¬ 


ing conferred, conveyed, or passed;^ delivered, or 
handed granted, or surrendered published as 
well as served served.S7 

In particular connections, the term has been held 
equivalent to, or synonymous with, “extended” see 
36 C.J.S. p 288 note 46, “rendered,”88 and 
“served.”39 It has been distinguished from “en¬ 
tered,”30 and “served by copy.”3i 

Giving, The present participle of “give,”32 con¬ 
strued generally to mean delivering;®^ and, in a 
specific application, to mean giving as a subterfuge 
for a prohibited sale.34 

The word has been distinguished from ^^etting.”®^ 

Phrases: The following notes contain phrases 
which have been defined or construed, some employ¬ 
ing the word “give,”® 3 some the word “given,”® 7 


B3. 779, 782, 119 Ind. 264, 3 L.R.A. 
847. 

Ky.—Commonwealth v. Davis, 12 
Bush 240, 241. 

Mo.—Crews v. Crews, 240 S.W. 149, 
161. 

70s. Mo.—Smock v. Smock, 37 Mo. 
App. 66, 67. 

71. Xr.S.—O. S. Nicholas & Co. v. U. 
S., CtCustApp., 39 S.Ct 218, 220, 
249 XT.S. 34, 63 L.Bd. 461. 

Mo.—Coates & Hopkins Realty Co. v. 
Kansas City Terminal Ry. Co., 43 
S.W.2d 817, 821, 328 Mo. 1118. 

28 C.J. p 708 note 67 [a]. 

72. Va.—Grimes v. Crouch, 7 S.B.2d 
116, 117, 176 Va. 126. 

73. N.C,—Alexander v, Alexander, 
186 S.H. 319. 210 N.C. 281, 

74. N.C.—State v. Abbott, 11 S.E.2d 
639, 644, 218 N.C. 470. 

75. Mo.—State v, Stapp, 161 S.W. 
971, 973, 246 Mo. 338. 

7& U.S.—Speckart v, Schmidt, 
Wash., 190 F. 499, 606, 111 C-CA. 
331. 

77. CaL—Frost v. Raymond, 2 CaL 
188, 194, 2 Am.D. 228. 

78. Ga—Hudgens v. Wilkins, 77 Ga 
566, 668. 

79. N.J.—Asbury Park Bldg. & Loan 
Assoc. V. Shepherd, Ch., 50 A. 66, 
67. 

80. Md.—^Parkinson v. State, 14 Md. 
184, 194, 74 Am.D. 622. 

81. Ky.—Commonwealth v. Davis, 12 
Bush 240, 241. 

82. W.Va—Carter v. Reserve Gas 
Co.. 100 S.EI 738, 741, 84 W.Va 
741. 

83. W.Va—Carter v. Reserve Gas 
Co., supra 

84. > 'rN.J.—^Dresser v. Zabrlskie, Ch., 
.v$9 A, 1066, 1067. 

85. Kan.-*—Schwitzgebel v, Beakey, 
105 P. 42, 43^ 81 Kan. 88. 


r88. U.S.—In re Devlin, D.C.N.T., 7 

F.Cas.No.3.841, 1 Ben. 336. 

87. U.S.—Tinker v. Board of Sup’rs 
of Kossuth County, Iowa, D.C. 
Iowa, 292 F. 863, 867. 

88. Colo.—Schuster v. Rader, 22 P. 
606, 506, IS Colo. 329. 

89. Okl.—Shlmonek v. Tillman, 1 P. 
2d 164, 160, 150 Okl. 177. 

90. Colo.—Schuster v. Rader, 22 P. 
606, 606, 13 Colo. 329. 

91. Mass.—^Boston Morris Plan Co. 
V. Barrett, 172 N.B. 603, 604, 272 
Mass. 487. 

93. Century D. 

93. Tex.—Revere Oil Co. v. Bank of 
Chillicothe, Civ.App., 255 S.W. 219, 
220 . 

94b Kan.—Harris v. Hardesty, 207 
P. 188, 190, 111 Kaa 291. 

9& IlL—Siegel v. People, 106 Ill. 89, 
97. 

98. Phrases construed 

(1) “Give and bequeath."—Scott 
V. l^rshberger, 219 N.W. 616, 617, 
243 Mich. 167—28 C-J. p 709 note 81 
[al. 

(2) “Give and devise.”— Jarman 
V. Day, 102 S.B. 402, 403, 179 N.C. 
818—Cohoon v. Upton, 93 S.B. 446, 
.448, 174 NC. 88—Robeson v. Moore, 
84 S.E. 351, 352, 168 N.C. 388, L.R.A. 
1916D 496. 

(3) “Give a reward” by way of 
bribe is to pa.ss or deliver the reward 
or bribe immediately to another.— 
State V. Harker, 4 Del. 559, 661. 

(4) “Give ball” see Bail § 1 note 
4, § 2 b, c. 

(6) “Give, bequeath, and convey,” 
“give, grant, and convey,*' and “give, 
grant, sell, and convey” see 18 C.J.S. 
p 89 notes 6-8. 

(6) “ 'Give' bond,” as not implying 
that one shall sign a bond as princi¬ 
pal.—Clark V. Hennessey Bank, 79 P. 
217, 222, 14 Okl. 672, 2 Ann.Cas. 219. 
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(7) “Give notice.” 

U.S.—Ex parte Caplls, D.C.Tex., 275 

F. 980, 986. 

Wash.—Thomas v. Van Zandt, 106 P 

141, 144, 56 Wash. 695. 

(8) “Give notice to (or serve no¬ 
tice upon) the officers,” as equiva¬ 
lent to “file” see 36 C.J.S. p 752 note 
69. 

(9) “Give the notice of election,” 
as equivalent to “call an election” 
see 12 C.J.S. p 884 note 15. 

(10) “Give up the property seized.” 
—^National Bank of Montana v. First 
Nat Bank, 228 P. 80, 81, 71 Mont 
242. 

(11) “Sell, loan, or give.”—Com¬ 
monwealth V. Davis, 12 Bush, Ky., 
240, 241. Distinguished from “give” 
see supra note 81. 

97. Phrases ooustrued 

(1) “Duly given or made,” and 
“duly made or given” see 28 C.J.S. p 
686 note 50 and p 687 note 63. 

(2) “Given as soon as was reason¬ 
ably possible.”—^Maryland Casualty 
Co. V. Waggoner, 101 S.W.2d 451, 466, 
198 Ark. 660. 

(3) “Given bond as provided by 
law.”—Cohen v. City of Brunswick, 
126 S.E. 613, 33 Ga.App. 76. 

(4) “Given in payment.”—^Davis v. 
Demars, La.App., 169 So. 634, 635. 

(6) “Given or delivered with . . . 
any other thing.”—^McGray v. Hom- 
blower, 10 N.E.2d 501, 503. 298 Mass. 
334. 

(6) “Instructions given or refused” 
see the C.J.S. titles Criminal Law §$ 
1832-1340; and Trial §§ 404-412, al¬ 
so 64 C.J. p 909 note 99-p 932 note 
78. 

(7) “Judgment given,” as referring 
to Judgements which are not obtained 
by confession.—Schuster v. Rader, 22 
P. 506, 506, 13 Colo. 329. 

(8) “Judgment of appellate court 
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and others the word Other phrases as 

to which more recent adjudications have not been 
found see 28 C.J. p 709 notes 79-24. 

GIVER. A donor; he who makes a gift.^^ 

GLACE and GLAOING. As used in the bakery or 
confectionery trade, and compared with “coating,’^ 
see 14 C.J.S. p 1303 note 80. 

GLADIUS. Latin, a sword, an ancient emblem of 
defense.! ^Isq the emblem of the executory power 
of the law in punishing crimes. By old Latin au¬ 
thors, and in the Norman laws, this word was used 
to signify supreme jurisdiction, "jus gladii.'^^ 

GLAIVE. A sword, lance, or horseman’s stafE; 
one of the weapons allowed in a trial by eombat.s 

GLANDERS. A highly contagious and very de¬ 
structive disease of horses, asses, mules, etc., caused 
by the micro-organism Bacillus Mallei. It ends fa¬ 
tally after either an acute or a chronic course.^ 

The right of the state to destroy infected animals 


is treated in Animals § 55 a note 33 (2). 

GLANS. In the civil law, acorns or nuts of the 
oak or other trees, and, in a larger sense, all fruits 
of trees.6 

GLANVTLLE. The author of the most ancient 
treatise on English law, written in Latin, about A.D. 
1181, under the title of Tractatus de Legibus et 
Consuetudinibus Anglia (A Treatise of the Laws 
and Customs of England).® 

GLARE. Dazzling light, overpowering luster.7 

Glaring. Primarily, bright, dazzling; and deriv¬ 
atively, barefaced, notorious.® 

In this latter sense, it is a stronger word than 
"apparent,” and is sometimes used synonymously 
with "open” and "manifest.”® 

GLASS. An amorphous substance usually transpar¬ 
ent or translucent, consisting ordinarily of a mix¬ 
ture of silicates, but in some cases of borates, phos¬ 
phates, etc.!® 


when given,” as referring to judg¬ 
ment when conclusive on rights of 
parties, and not when pronounced.— 
People V. Walker, 244 P. 94, 98, 76 
Cal.App. 192. 

<9) ^Notice given.”—^McClure v. 
Georgia Casualty Co., Te3LCom.App., 
261 S.W. 800, 802. 

96. Phrases oonstmed 

(1) “Giving bond.”—Knight v. 
Grant, 106 N.E. 853, 219 Mass. 199. 

<2) “Giving color in pleading” see 
15 C.J.S. p 236 note 70, and the C.J. 
S. title Pleading § 165, also 49 C.J. 
p 292 note 81-p 293 note 92. 

(3) “Giving credit.”—^Boise Pay¬ 
ette Lumber Co. v. Weaver, 234 P. 
150, 151, 40 Idaho 516. 

(4) “Giving in payment.”—^Hearsay 
V. Craig, 63 So. 17, 20, 126 La, 824— 
BuHard v. Nattin, 137 So. 561, 553, 
18 La.App. 75—Turner v. Yoiing, 132 
So. 237, 15 LaApp. 426—^Jones v. 
Longlno, 120 So. 711, 712, 10 La.App. 
256. See also Dation en palement 25 
C.J.S. p 1005 notes 29, 30. 

(6) “Giving noxious medicine.”— 
American Trust & Banking Co. v. 
Hedges, 64 S.W.2d 627, 630, 16 Tenn. 
App. 348. 

(6) “Giving of instructions” at tri¬ 
al see the C.J.S. titles Criminal Law 
§ 1189 et sea; and Trial § 266 et sea, 
also 64 C,J, p 610 note 1 et sea. 

(7) “Giving of money.”—State v. 
Whitlock, 192 So. 697, 700, 193 La. 
1044. 

(8) “Giving of value,”—^Bevelyn 

Realty Corporation v. Brooklyn 
Const. Co., 249 N.T.S. 41. 42. 140 
Misc. 74. . , 

38 C.J.S.—59 


(9) “Giving or loaning of credit of 
state.”—Wisconsin Development Au¬ 
thority V. Dammann, 280 N.W. 698, 
715, 228 Wis,. 147. 

(10) “Giving rings” a ceremony 
anciently performed in England by 
Serjeants at law at the time of their 
appointment. The rings were in¬ 
scribed with a motto, generally in 
Latin.—Black L.D. 

(11) “Giving time.”—Buffalo Forge 
Co. V. Fidelity & Casualty Co. of 
New York, 266 N.Y.S. 329, 334, 142 
Misc. 647—28 C.J. p 709 note 4. 

(12) “Giving trustees individually 
a true copy [of a writ),” construed 
as eauivalent to a declaration that 
the writ was delivered to each trus¬ 
tee in person, and hence as constitut¬ 
ing sufficient service on a trust es¬ 
tate.—Revere Oil Co. v. Bank of Chil- 
lioothe, Tex.Civ.App., 266 S.W. 219, 
220 . 

(13) “Giving way” see Collision 8 
2 b note 60. 

99. Black L.D. 

1. Black L.D. 

‘‘CUadlolTis”—a little sword or dag^ 
ger; also a kind of sedge.—^Black L. 
D. 

2. Black Li.D. 

Hence the ancient earls or comites, 
the king’s attendants, advisers, and 
associates in the government, were 
made by being girt with swords, 
“gladio succinct!,”—Black L.D. 

3. Black L.D. 

4. Utah.—^Andreason v. Industrial 
Commission, 100 P.2d 202, 205, 98 
Utah 651. 


Siiuilarly expressed 

A term used to indicate a certain 
contagious or infectious disease of 
the mucous membrane of the nostrils 
of a horse, with a vitiated secretion. 
—Wirth V. State, 22 N.W. 860, 862, 
63 Wis. 51. 

5. Black L.D. 

& Burrlll L.D. 

7. Ky.—Connelly v. Cincinnati, N. 
O. & T. P. Ry. Co., 224 S.W. 670, 
674, 189 Ky. 123. 

8. Ky.—Connelly v. Cincinnati, N. O. 
& T. P. Ry, Co., supra. 

9. Ind.-r-Chicago & E. R. Co. v. Lee, 
64 N.E. 675, 679, 29 Ind.App. 480. 

10. Webster New IntB. 
MaaiiXaotTixiiLg process 

“Time out of mind glass has been 
made by melting mixtures of sand 
and alkali in crucibles. For many 
years the crucibles have consisted 
of large tanks; and the contents 
been subjected to continuous heat 
on the surface. As the ingredients 
melt they gradually form a mixture 
of glass more or less perfect, sand, 
etc. By maintaining the reauisite 
temp^ture the effect called ‘fining’ 
is produced. The proportion of glass 
increases, and being heavier than the 
unpurlfled balance of the mass, sinks, 
while the latter rises. Thus there 
is a constant motion of the particles 
upward, and downward, and to some 
extent laterally—^the purer glass 
forming the lower strata., with the 
less pure and refuse above.”—^Benja¬ 
min V. Chambers & M’Kee Glass Co.p 
Pa., 69 F. 151, 165, 8 aC.A. 6. 
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Classification tinder tariff laws see Cxistonis Du¬ 
ties § 33 notes 13-33, and § 45 d note 36. 

Glass wool. Very fine strands of glass, resem¬ 
bling wool in appearance, used in insulation; the 
term is often synonjmaous with ^‘mineral wool.”^^ 

Other phrases employing the word are set out in 
the note.i 2 gtiH other phrases as to which more 
recent adjudications have not been found see 28 
C.J. p 710 notes 31-39. 

GLASSWAEE. Ware made of glass.iS Under tar¬ 
iff laws see Customs Duties § 33, classification, and 
§ 59, exemptions. 

G-LAXJCOMA. A condition or disease of the eye, 
characterized by an increased tension within the 
globe and resulting in impairment of vision or ul¬ 
timately in blindness.i^ 

aLAVEA. A hand dart.16 


aiiAZED. Covered with a glaze or glassy coat- 

ing.16 

G-LEAN. To gather from a field or vineyard what 
has been left by the reapers or gatherers.^*^ 

Gleaning. The right of gathering of grain after 
reapers, which was not a common-law right; also 
the grain left ungathered by reapers.^® 

GLEBA. Law Latin, a turf, sod, or clod of earth; 
also the soil or ground; hence cultivated land in 
general; and, more specifically, church land.^^ 

In Spanish law, glebe land, and, by metonomy, 

inheritance.20 

GLEBAEIiB. Turfs dug out of the ground.2i 

GLEBE. In ecclesiastical law, the land possessed 
as part of the endowment or revenue of a church 
or ecclesiastical benefice.^^ The term has been ap- 


Texm liM IbeexL lield to Includo 

(1) ' Articles such as smelling^ bot¬ 
tles, glass flagons, and glass orna¬ 
ments.—Bernstein v. Baxendale, 6 
C.B.N.S. 261, 260, 96 B.C.Li. 261, 141 
Reprint 461. 

(2) Race glassea—Glover v. Lon¬ 
don, etc., R. Co., L.R. 3 Q.B. 26, 29. 

11. Vhe more eosnxnon kind of 
mineral wool, obtained by mixing 
certain kinds of stone with molten 
slag from blast furnaces and con¬ 
verting the whole mass into a flbrous 
state. It consists of a mass of very 
fine, pliant but inelastic, vitreous 
fibres, interlacing in every direction 
and forming an innumerable number 
of minute air cells. Its great value 
in the insulation of buildings lies 
in the number of air cells which it 
contains, its conseauent non-conduc¬ 
tion of heat and fire-resisting qual¬ 
ities.—Slayter & Co. v. Stebbtns-An- 
derson Co., D.C.Md., 31 F.Supp, 96, 
99. 

12. Phrases constmed 

(1) “Bracket of glass,*' as a unit 
of measurement used in measuring 
sheet glass, one bracket meaning one 
square foot.—Jas. H. Rice Co. v. Penn 
Plate Glass Co., 117 IlLApp. 366, 361. 

(2) “Cut glass tumblers" see 26 
aJ.S. p 436 note 64. 

(3) “Glass men" or “glass-men,” a 
term used in St. 1 Jac. I c. 7, for 
wandering rogues or vagrants.— 
Black L.D. 

(4) “Merchantable glass."—^King v. 
Nelson, 36 Iowa 609, 612. 

(5) “Opera glass," defined as small 
binoculars or a lorgnette; so called 
because adapted for use at the opera, 
theater,, etc.—Webster New IntD. 
^ baggage see Carriers $ 858 note 6. 

(6) 'Wire glass," described as a 


sheet of plate glass having embedded 
in its center a fine wire web, designed 
to strengthen the sheet and prevent 
its being shattered by fire or a blow. 
—Schmertz Wire-Glass Co, v. Pitts¬ 
burgh Plate-Glass Co., C.C.Pa., 168 F. 
73, 74. 

13. Webster New Int.D. 

14. Pa.—^Dorsch v. Fisher Scientific 
Co., 7 A2d 604, 607, 136 Pa.Super. 
197. 

Sometimes spelled <*gloooma” and 
described as an impairment of the 
eye due to an insufficient drainage 
of the fluid.—Phillips v. New Am¬ 
sterdam Casualty Co., La.App., 6 So. 
2d 96, 99. 

15. Black L.D. 

16. Standard D. 

Phrase oonstraed 

“Magnesic brick, glazed.”—^Flem¬ 
ing v. U. S., C.C.N.T., 124 P. 1014, 
1015. 

17. Webster New Int.D. 

Allow to glean” 

Fng.—Steel v. Houghton, 1 BLBl. 51, 
69, 126 Reprint 32. 

18. Black L.D. 

19. Black L.D. 

"OlebsB asoilptltSl”—^villein-socmen, 
who could not be removed from the 
land while they did the service due. 
—Black L.D. 

20. Fscriche Dlccionario. 

21. Black L.D. 

22. Black L.D. 

Ancient endowment of the parish 
ohnroh 

(1) “No parish church, as such, 
could have a legal existence, until 
consecration; and consecration was 
expressly inhibited, unless upon a 
suitable endowment of land. The 
canon law, following the civil law, 

930 . 


required such endowment to be made, 
or at least ascertained, before the 
building of the church was begun. 

. . . This endowment was, in an¬ 

cient times, commonly made by an 
allotment of manse and glebe, by the 
lord of the manor, who, thereupon, 
became the patron of the church. 
Other persons also, at the time of 
consecration, often contributed small 
portions of ground, which is the rea¬ 
son, we are told, why, in England, 
in many parishes, the glebe is not 
only distant from the manor, but 
lies in remote, divided parcels. . . . 
Whenever . . . within the province, 
previous to the revolution, an Epis¬ 
copal church was duly erected by the 
crown, in any town, the parson there¬ 
of regularly inducted had a right to 
the glebe in perpetual succession. 
Where no such church was duly 
erected by the crown, the glebe re¬ 
mained as an hsereditas Jacens, and 
the state, which succeeded to the 
rights of the crown, might, with the 
assent of the town, alien or incum¬ 
ber it, or it might erect an Episcopal 
church therein, and collate, either di¬ 
rectly, or through the vote of the 
town, indirectly, its parson, who 
would thereby become seised of the 
glebe jure ecceleslse and be a corpo¬ 
ration capable of transmitting the in¬ 
heritance.”—^Pawlet v. Clark, Vt., 9 
Cranch, U.S., 292, 330, 336, 3 L.Ed. 
735. 

(2) “Upon the sale of the glebe, 
the proceeds become parochial prop¬ 
erty, and must be applied for the 
common benefit, the maintenance of 
the minister, the repairs of the 
churches, and other parochial ex¬ 
penses, by the vestry, in good faith. 
But the mode, and extent, and cir¬ 
cumstances, under which the fund is' 
to be applied, are necessarily * left 
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plied to the dowry of a ehureh.23 , 

In Eoman law, a clod; turf; soil; hence, the 
soil of an inheritance; an agrarian estate.^^ 

GLIDIS. To move smoothly and without discontinu¬ 
ity or jar; to pass or slip along without apparent 
effort; to sweep along with a smooth, easy rapid 
motion, as a stream in its channel, a bird through 
the air, or a ship through the water.26 

Gliding, The art of fl 3 dng a heavier-than-air 
craft similar to an airplane but not provided with 
an engine.23 

GLTDEE. See Aerial Navigation § 2 in Pocket 
Parts. 

GLIOSIS. The diseased condition associated with 
the presence of gliomas or with the development of 
neuroglia tissue; the excessive development of neu- ^ 
roglia, which is the sustentacular tissue which fills 
the interstices and supports the essential elements 
of nervous tissue, especially in the brain, spinal cord 

and ganglia.^7 

GLISOYWA. In Saxon law, a fratemity.28 

GLOBE. A round or spherical body, solid or hol¬ 
low; a body whose surface is in every part equi¬ 
distant from the center; a ball, a sphere.^^ The 
word has a broader meaning than that of a figure 
of the terrestrial globe.^o 

GLOBE DOOTEINE. A doctrine or rule enunciat¬ 
ed by the National Labor Relations Board in de¬ 
termining the appropriateness of a given unit as 
an agency for collective bargaining.31 


GLOMEEELLS. Commissioners appointed to de¬ 
termine differences between scholars in a school 
or university and the townsmen of the plaee.52 

GLONOIN. A name given to concentrated nitro- 

glycerin.33 

GLONOISE and GLONOISE OIL. Synonyms of 
nitrogly cerine.3 4 

GLOS. Latin, in the civil law, a husband’s sis- 

ter.35 

GLOSA. In Spanish law, from Greek word for 
tongue, gloss; note or explanation of a text; com¬ 
mentary, especially of a law book.36 

GLOSS. In its common or more usual sense, bright¬ 
ness or luster of a body proceeding from a smooth 
surface; polish.37 

In a different sense, as a noun derived from the 
Latin “glossa,” an explanation or interpretation giv¬ 
en in a glossary or dictionary;38 an interpretation, 
consisting of one or more words, interlinear or mar¬ 
ginal; an annotation, explanation, or comment on 
any passage in the text of a work, for purposes of 
elucidation or amplification.39 

GLOSSA. Latin, a difficult word needing explana¬ 
tion;^^ hence a gloss, explanation, or interpreta¬ 
tion.**^ 

GLOSSATOR. In the civil law, a commentator or 
annotator; a term applied to the professors and 
teachers of the Roman law in the twelfth century, 
at the head of whom was Imerius.^2 


to the discretion of the vestries, 
from time to time chosen.”—^Mason 
V. Muncaster, D.C., 9 Wheat,, U.S., 
446, 468, 6 L..Ed. 131. • 

23. U.S.—Pawlet v. Clark, Vt., 9 
Cranch 292, 329, 3 L..£3d. 735. 

Va.—Claugrhton v. Macnaughton, 2 
Munf. 513, 615, 16 Va. 513, 516, 

24. Black L..D. 

‘^Servl addioti glehee” 

Serfs attached to and passing: with 
the estate.—^Black Li,D. 

25. Century D. 

26. Pa.—Spychala v. Metropolitan 
Life Ins. Co., 13 A.2d 32, 33, 339 
Pa. 237. 

"OlidlAg distanoe” see Aerial Navi- 
gration § 2 in Pocket Parts. 

27. Idaho.—^Boshers v. Payne, 70 P. 
2d 391, 395, 58 Idaho 109. 

26. Black L.D. 

26. XJ.S.—Champion Spark Plug: Co. 
V, Globe-Union Mfjg. Co., Cust & 
PatApp., 88 P.2d 970, 973. 


3a ‘derived from the JjatliL word 
‘grlobus,’ a word which existed ac¬ 
cording: to history, long: before the 
somewhat g:lobular shape of the earth 
was known.”—Champion Spark Plug: 
Co. V. Globe-Union Mfgr. Co., supra. 

31. Boctilxie briefly stated 

”The doctrine takes its name from 
Matter of Globe Machine & Stamp¬ 
ing Co., 1937, .3 N.L.R.B. 294. Briefly 
stated, it is to the effect that where 
the circumstances are such that the 
Board reasonably could conclude that 
either the craft or the plant unit 
would be appropriate for collective 
bargaining purposes and where ei¬ 
ther contention if unopposed would 
be adopted by the Board, it normal¬ 
ly gives paramount weight to the 
wishes of the employees within the 
craft unit.”—^International Ass’n of 
Machinists, Tool and Die Makers* 
Lodge No. 35 V. National Labor Re¬ 
lations Board, 110 P.2d 29, 45, 71 
App.D.C. 175. 

32. Black L.D. 


33. Century D. 

34. U.S.—Sperry v. Springfield F. & 
M. Ins. Co., C.C.C 0 I 0 ., 26 F. 234, 
236. 

35. Black L.D. ^ 

36. Bscriche Diccionario. 

37. Webster New Int.D. 

38. 'Webster New Int.D. 

39. Black L.D. 

Farttcularly applied to the com¬ 
ments on the Corpus Juris Civilis.— 
Black L.D. 

40. Webster New Int.D. 

41. Black L.D. 

‘'The grlossee of the Roman law 

are brief illustrative comments or 
annotations on the text of Justinian's 
collections, made by the professors 
who taught or lectured on them 
about the twelfth century, especially 
at the law school of Bologna, and 
Wbo were called ‘glossators.* ’*—^Black 
L.D. 

42. Black L.IX, 
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GLOSSA VIPERINA EST QUJE OORRODIT VIS¬ 
CERA TBXTUS.43 

GLOUCESTER, STATUTE OF. The statute of 6 
Edward I c 1, A.D. 1278. It takes its name from 
the place of its enactment and was the first statute 
giving costs in actions.**^ 

GLOVE, A covering for the hand having a sepa¬ 
rate sheath for each finger, and thus distinguished 
from a mitten.46 In England it is an immemorial 
custom to remove the glove from the right hand on 
taking oath; and it was an ancient custom on a 
maiden assize, when there was no offender to be 
tried, for the sheriff to present the judge with a 
pair of white gloves.^® 

GLUCOSE. An element entering into many differ¬ 
ent articles of food but not used by itself as sueh;^^ 
a substance which is said to be commercially syn¬ 
onymous with ^'com syrup/’^^ 

GLUE. A hard, brittle, brownish gelatin, obtained 
by boiling to a jelly the sMns, hoofs, etc., of ani- 
mals.^3 Under some circumstances, the term has 
been held to include gelatine made from the same 
stock and by the same process, ^0 but under others 
not to include a so-called bone size used for filling 
and softening corduroys.^i 

GLUTEN. The nitrogenous part of the flour of 
wheat and other grains, which is insoluble in wa- 

ter.62 


Gluten bread. A bread having a low starch con¬ 
tent, prepared expressly for use by persons suffer¬ 
ing from diabetes.53 

GLYCERIN. A transparent, colorless, hygroscop¬ 
ic liquid, with a sweet taste and syrupy consist¬ 
ency.®^ 

As the equivalent of ^^ethylene glycol” see 31 C.J. 
S. p 469 note 57; and as classified under tariff laws 
see Customs Duties § 32 note 80. 

GLYN. A hollow between two mountains, a valley 
or glen.®® 

GO. 

Present Tense 

In the active sense, to move, pass, or proceed;®® 
and in what has been called a passive sense, to be 
eonveyed.®7 

Derivatively, the term is sometimes used as mean¬ 
ing to belong,®® to descend,®® or to vest.®® 

In practice, it means to be dismissed from a 
court; to issue from a court,®i as in the phrases 
set out in the note.®® 

Go to. In a particular connection, the phrase 
has been held to describe the progress of tangible 
property from one to another;®® and has been con¬ 
strued as meaning to be paid to, or to be received 
by;®4 to descend or descending see 26 C.J.S. p 983 
note 15, p 984 note 38. It has been said to be an 


43. A maxim meaning: ^*That is a 
poisonous grloss which eats out the 
vitals of the text.”—^Bouvier Li.D. 

Applied in Powlter’s Case, 11 Coke 
29a, 34a, 77 Reprint 1181. 

Similarly rendered 

”It is a poisonous sloss which cor¬ 
rupts the essence of the text.”— 
Black LuD. 

44. Black LuB. 

45. Century D. 

Phrases 

(1) “Glove contest” see the C.T.S. 
title Prize Figrhting: § 1, also 28 C.J. 
p 710 note 52. 

(2) “Glove silver,’* described as 
extraordinary rewards formerly giv¬ 
en to officers of courts, etc.; money 
formerly grlven to the clerk of as¬ 
size and Judges’ officers by the sher- 
iffi'.Of a county in which no .offenders 
were left for execution.—^Black Li.D. 

4e. Black Ii.D. 

47.. N.T.!—^People v. BerghofC, 95 N. 
y.S. 267, 258; 259, 47 Misc. 1. 

Seney -ds glucose 

.-j ancienth honey was known 

by the name of 'glucose,* and it is 
still somewhat difficult .tlo .:draw the^ 


' line of demarkation. Furthermore, 
it is a matter of common knowledge 
that honey deposited by the honey 
bee is on occasion almost entirely 
pure glucose, dependent upon the 
food which the bee may eat.”—^Peo¬ 
ple V. Berghoft, supra. 

4a U,S.--A. E. Staley Mfg. Co. v; 
Secretary of Agrriculture, C.C.A., 
120 F.2d 258, 259. 

Mich.—People v. Harris; 97 N.W. 402, 
403, 135 Mich. 136, 139. 

49. Webster New InhD. 
sa Mass.—^Brown v. Clothey, 79 N. 
E. 269, 270, 193 Mass. 271. 

61. U.Sl—Sheldon v. U. S., C.C.N. 
Y., 127 F. 494. ' 

62. Century D, 

6a U.S.—Joseph Tetley & Co. v. 
Fant Milling Co., Gust. & PatApp., 
Ill F.2d 485, 488. 

64. Century D. 

56. Black L..D. 

6a N.T.—Matter of Hitchins, 89 N. 
Y.S. 472. 476, 43 Misc. 486. 

57. K a n .—State v- Rieman, 236 P. 
1050, 1051, 118 Kan. 677. 

6a Ala,—Jackson County v. Der¬ 
rick, 23 So. 193, 197, 117 Ala. 348. 
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59. Pa.—^Ivins* Appeal, 106 Pa. 176, 
181, 51 Am.R. 616. 

28 C.J. p 711 note 68. 

60. Cal.—Plass V. Plass, 53 P. 448, 
449, 121 Cal. 131. 

28 aj. p 711 note 63. 

61. Black L.D. 

6a Phrases. 

(1) “A mandamus must go.’*—^Rex 
V. Ingram, W.Bl. 50, 96 Reprint 27. 

(2) “Let a supersedeas go, Quia 
erronice.”—Coot v. Lynch, 5-Mod. 421, 
87 Reprint 743. 

(8) “The mandamus ought not to 
go.”—^Rex V. Pembrokeshire, 2. Bast 
213, 220, 102 Reprint 360. 

(4) “The writ may go,”—^Black L. 
D. 

6a N.Y.—In re Hitchens' Estate, 89 
N.Y.S. 472, 47-6, 43 Misc. 485. 

‘Vh a statute^ will, or other instru¬ 
ment, a direction that property shall 
'go to* a designated person means 
that it shall pass or proceed to such 
person, vest in, and belong to him.”— 
Black L.D. 

04. U.S.—Speckart v. Schmidt, 
Wash., 190 F. 499, 606, 111 C.O.A 
38L . 



38 C.J.a, 


QO 


equivalent of ^‘reverV* in a technically incorrect use progress, active operation, or present and contin- 
of that word.65 nous validity and efficacy.'^i 

When used absolutely, that is, without words of Going price. As applied to the sale of a corn- 
condition or qualification, it has been said to be modity the market value of the same at the place 

equivalent to ^‘bequeath to,”®® “devise” or “give;”®'^ and time of delivery.'^^ is substantially the 

but the expressions are not the same when “to go same thing as “current price” see 25 C.J.S. p 37 

to” is followed by a statement of condition, limi- note 44, and “market price.”^® 

tation, or specific purpose.®® Going and coming rule. A rule which declares 

Other phrases employing the word are set out in that employees while going to or returning from 

the note.®® Still other phrases as to which more their places of employment are not within the scope 

recent adjudications have not been found see 28 of their employment, for the reason that they are 

CJT. p 711 notes 69-82. not at that time rendering a service growing out 

of or incidental thereto.‘<^4 

Going Going value or going concern value. The teimi 

“Going” is the antithesis of “stopping,”70 and in has been defined generally as the value which aris- 

vaxious compound phrases implies either motion, es from having an established going business;7® 


65. Cal.—In re Briggs’ Estate,' 1$9 
P. 322, 324, 186 Cal. 361. 

Me.—^Hiller v. Lorlng, 136 A. 350, 
361, 126 Me. 78. 

66. U.S.—Speckart v. Schmidt, 

Wash.. 190 P. 499, 606, 111 C.C.A. 
331. 

La.—Succession of Purkert, 167 So. 
441, 447, 184 La. 791. 

67. U.S.—Speckart v. Schmidt, 

Wash., 190 F. 499, 506, 111 C,C. 
A. 331. 

68. U.S.—Speckart v. Schmidt, su¬ 

pra- 

La.—Succession of Purkert, 167 So. 
444, 447. 184 La. '791. 

69. "Go hsnoe" 

(1) To - depart' from the court; 
■with* the further implication that a 
suitor who is directed to “go hence’’ 
is dismissed from further attendance 
on the court with respect to the suit 
or proceeding which brought him 
there. - and that he is finally denied 
the relief which he sought, or. as the 
case may be, absolved from the lia¬ 
bility sought to be imposed on him:!— 
Black L.D. 

(2) The expression Is sometimes 
used as ssmonymous with “go home.’’ 
Neb.—Hiatt v. Kinkaid. 58 N.W. 700, 

702, 49 Neb. 178. 

Tex.—Rogers v. Day, Civ.App., 20 S. 

W.2d 104, 106. 

Other phrases oonstmed 

(1) “Go about” see Collision 5 2a 
p 16 note 48, also 11 C.jr. p 1015 note 
90. 

(2) “Go ahead with the search,” as 

Implying not an invitation to search 
but rather an intention not to resist 
search.—Salata v. U. S., C.C.A.Ohlo, 
286 F. 125, 127. ' 

(3) “Go armed,” as applicable to an 
autopiobile driver who had a danger¬ 
ous weapon within reach on a shelf 
in the back of his seat.—Mularkey v. 
State, 280 N.W. 76, 77, 201 Wis. 429. 


(4) “Go bail,” as meaning to as¬ 
sume the responsibility of a surety 
on a bail bond.—^Black L.D. 

(5) “Goes dry,” as referring to the 
going into effect of a constitutional 
amendment prohibiting manufacture 
of beer.—Cleveland & Sandusky 
Brewing Co. v. Charles S. May Co., 
D.C.N.Y., 292 P. 23‘5, 237. 

(6) “Gk) fifty-fifty,” as meaning 
that the parties agreed that they 
were to be equally Interested in the 
business.—^Boyer v. Bowles, 37 N.B. 
2d 489, 493, 310 Mass. 134. 

<7) “Go free” see Collision 5 2a 
note 63. 

(8) “Go into operation,” as inter¬ 
changeable with “take effect” see 28 
C.J.S. p 836 note 31. 

(9) “Go to basis of claimant’s 
rlghL”—^Bta,ll v. State Compensation 
Corner. 163 S.B. 610, 511, 109 W.Va. 
230—State v. State Compensation 
Com’r, 158 S.B. 609, 109 W.Va. 218. 

(10) “Go to bed with,” as meaning 
to be in bed with, and as imputing 
illicit intercourse.—Walton v. Sin¬ 
gleton, 7 Serg. & R. (Pa.) 449, 450, 10 
Am.D. 472. 

(11) “Go to protest,” said of com- 
-mercial paper when it is dishonored 
by nonpayment or nonacceptance and 
is handed to a notary for protest.— 
Black L.D, 

(12) “Go to their heirs.”—^Burr v. 
Tierney, 122 A. 454, 457, 99 Conn. 647, 

(13) “Go under.”—^Port Worth & D. 
C, Ry. Co. V. Smithers, Tex.Civ.App., 
249 S.W. 286, 290. 

(14) “Go without day,” words used 
to denote that a party is dismissed 
from the court; he is said to go 
without day, because there is no day 
appointed for him to appear again.— 
Black L.D. 

(15) “To go by automobile” or “to 
go by train.”—State v. Rieman, 235 
P. 1050, 1051, 118 Kan. 577. 
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70. N.J.—^Horowitz v. Gottwalt, 102 
A. 930, 931. 

71. Black L.D. 

79^ Cal.—^Hoff V. Lodi Canning Co., 
196 P. 779, 780, 51 CaLApp. 299. 
N.H.—Kelsea v. Haines, 41 N.H. 246, 
254. 

73. Cal.—Hoff V. Lodi Canning Co., 
19'6 P. 779, 780, 51 Cal.App. 299. 

74. Cal.—^Robinson v. George, 105 
P.2d 914, 917, 16 CaL2d 238. 

See also the C.J.S. title Master and 
Servant 5 180, and 39 C.J. p 273 
"note 12—p 274 note 21, and p 275 
notes 33-38. 

The mla applies In those instances 
where a person is employed to.per¬ 
form -services at or in a particular 
plant or upon particular premises, 
and where accident or injury occurs 
while he is going to, or coming from, 
that place of employment, or where 
employee has left place of employ¬ 
ment on an errand 1>6rsonal to him¬ 
self.—^Robinson v. George, suprA 
Bxoeptions to the role 

(1) Those cases where the employ¬ 
ment itself is one in which an em¬ 
ployee is required to travel from 
place to place at the employer’s will. 
—^Robinson v. George, supra. 

. (2) Those cases coming within the 
so-called “special errand rule.”— 
Robinson v. George, supra. 

76. Iowa.—Cedar Rapids Water Co. 

' V. Cedar Rapids, 91 N.W, 1081, 1091, 
118 XOwa 234, 262. 

La.—Southern Bell’^^Telephone & Tel¬ 
egraph Co. V. Louisiana Public 
• Service Commission, 174 So. 180, 
195, 187 La. 137. 

Similarly axprassad 
“Value in an assembled and estab¬ 
lished plant doing business and eaiii- 
ing money over one not thus ad¬ 
vanced.”—^Los Angeles Gas & Electric 
Corporation v. Railroad Commission 
of California, Cal., *53 S.Ct. '637, 647, 
289 U.S. 287, 77 L.E.d. 1180. 



GO—GOAT OR GOTE 


the value which inheres in a plant where its busi¬ 
ness is established, as distinguished from one which 
has yet to establish its business;*^® the additional 
value that a purchaser will give for the property 
and business of a company because it is a going 
concern with an established business.77 As usu¬ 
ally reckoned, the term includes the investment nec¬ 
essary to organizing and establishing the business 
which is not embraced in the value of its actual 
physical property,78 and is not itself necessarily 
included in the term ^^property/’79 

“Going value,” “going concern value,” and “val¬ 
ue of plant in successful operation” are synonymous 
terms,80 but “going value” has been contrasted with 
“going concern” see Concern 15 C.J.S. p 799 in 
Pocket Parts. 

As applied in the valuation of the property of 
a public utility for rate-making purposes see the 
C.J.S. title Public Utilities § 19, also 61 C.J. p 
21 note 69-p 22 note 90. 


38 C.J.S. 

Other phrases emplo 3 ring the word are set out 
in the note.8^ 

GOAF or GOB. As a term used in coal mining to 
designate the space from which material has been 
removed, or the waste material left, see the C.J.S. 
title Mines and Minerals § 3. 

GOAT. Any of certain hollow-homed ruminant 
mammals closely allied to the sheep, but differing 
considerably in external characters and habits, be¬ 
ing of lighter build, with backwardly arching but 
not spirally curved horns, which are present in both 

sexes.82 

As distinguished from “neat cattle” see 14 C.J.S. p 
37 note 6. 

GOAT or GGTE. In old English law, a contrivance 
or structure, said to have been invented in lower 
Germany, for draining waters out of the land into 
the sea; also a ditch, sewer, or gutter.83 


70- U.S.—Des Moines Gas -Go. v. Des 
Moines. Iowa, ^5 S.-Ct. 811, 816, 238 
U.S. 168, JL65. 69 L.Ed. 1244—Bast 
Bay Water Co. v. McLaughlin, D. 
GCal., 24 F.Supp. 222, 226. 

W.Va.—City of Huntington v. Pub¬ 
lic Service Commission, 133 S.E. 
144, 147, 101 W.Va. 378. 

Whether there is going ooncem 
xralne in any case depends on the 
financial history of the business.— 
Federal Power Commission v. Natur¬ 
al -Gas Pipeline Co. of America, 62 S. 
Ct. 736, 745, 816 U.S. 675, 86 L.Ed. 
1087. 

77. U.S.—^Pacific Telephone & Tele¬ 
graph Co. V. Whitcomb, D.C.Wash., 
12 P.2d 279, 284. 

7®. U.S.—Des Moines Gas Co. v. Des 
Moines, Iowa, 36 S.Ct 811, 815, 238 
U.S. 153, 166, 69 L.Ed. 124-4. 

N.Y.—^Kings County Lighting Co. v. 
Lewis, 180 N.T.S. 570, 578, 110 Mlsc. 
204. 

Ohio.—City of Cincinnati v. Public 
Utilities Commission, 148 N.E. 817, 
827, 113 Ohio SL 269. 

W.Va.—City of Huntington v. Public 
Service Commission, 133 S.E. 144, 
147, 101 W.Va, 378. 

79- N.T.—^Banner Milling Co. v. 
State, 191 N.T.S. 143, 161, 117 Misc. 
33. 

80. U.5.—Pacific Telephone & Tele¬ 
graph Co. V. Whitcomb, D.C.Wash., 
12 P.2d 279, 284. 

81. Phrases oonstraed 

Cl) “Going before the wind” see 
.Collision § 2 a notes 18-20. 11 C.J. 

.p,101>5 note 92. 

(2) “Going business or concern” 
,and “going business or establish¬ 
ments” as applied to a corporation 
which is still prosecuting its busi¬ 


ness with the prospect and expecta¬ 
tion of continuing to do so, even 
though its assets are insufilcient to 
pay its debts. 

Ala,—Corey v. Wadsworth, 11 So. 360, 

353, 99 Ala, 68, 78, 42 Am.S.H. 29, 

23 L.B.A. 618. 

Cal.—Contra Costa Water Co. v. Oak¬ 
land, 113 P. 668, 682, 159 Cal. 328. 

(3) “Grolng concern” see 15 C.J.S. 
■p 799 notes 12—14. 

(4) “Going concern method” of 
evaluating a business for purposes 
of taxation, whereby average of net 
annual earnings for a sufficiently 
long series of years is capitalized at 
an annual rate deemed proper for the 
business.—In re Nieman's Estate, 283 
N.W. 462, 468, 230 Wis. 23. 

(5) “Going forward” see Evidence 
§ 110 note 30. 

(6) “Going off large” see Collision 
§ 2 a notes 63—65, and as distin¬ 
guished from “going before the wind” 
see Collision § 2 a note 20. 

(7) “Going rate,” as to freight, like 
“market price” for produce, means a 
fixed and established price for the 
time.—^Barrett v. The Waconsta, D. 
C.Ohio, 2 F.Cas.No.1,060, 1 Flipp. 617. 

(8) “Going through the bar,” de¬ 
scribed as the act of the chief of an 
English common-law court in de¬ 
manding of every member of the bar, 
in order of seniority, if he has any¬ 
thing to move.—^Black L.D. 

(9) “Going to the country,” as re¬ 
ferring to the practice whereunder a 
party, under the common-law system 
of pleading, finished his pleading by 
the words “and of this he puts him¬ 
self upon the country,” which con¬ 
stituted thk essential or formal term¬ 
ination of a pleading which took is¬ 
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sue upon a material fact in the pre¬ 
ceding pleading. —Black L.D. 

(10) “Going with a girl,” as mean¬ 
ing paying particular attention to 
her, keeping company with her, visit¬ 
ing her, taking her places, showing 
her courtesies, favoring her, and, 
generally speaking, getting on famil¬ 
iar terms with her.—Satterfield v. 
State, 113 So. 320, 22 Ala.App. 123. 

(11) “Gk>ing witness,” one who is 
about to take his departure from the 
jurisdiction of the court, although 
only into a state or country under the 
general sovereignty; as from one to 
another of the United States, or from 
England to Scotland.—^Black L.D.' 

(12) “In going only.”—^Allen v. 
Napa County, 23 P. 48, 45, 82 Cal. 
187—Cunningham v. Saji Joaquin 
County, 49 Cal. 323, 824. 

82. Webster New IntD. 

Phrases oonstraed 

(1) . “Goat hair goods,” fabrics man¬ 
ufactured of cotton and the hair of 
the angora or other goat, the warp 
being cotton and the woof being 
goat’s hair, and known in the trade 
under such specific names as alpacas, 
brllliantines, lustrines, and mohairs. 
T—Arthur v. Butterfield, N.Y., 8 S.Ct. 
714, 716, 126 U.S. 70, 31 L.Ed. 648. 

(2) “Goat’s-hair plush.”—Thorp v. 

Lawrence, C.C.N.Y., 23 F.Cas.No.l4,- 
005, 1 Blatchf. 351, 853. ; 

(3) “Male goat exceeding the age 
of six months,” held to include kids 
less than six months old within a 
city ordinance regulating keeping 
goats.—^Ex parte Lusher, 214 F. 985, 
986, 191 CaL 44. 

83. Black Ii.D. 
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GOBEENADOE. In Spanisli law, governor. In 
the provinces of Spain he is a military officer ‘%ob- 
emador militar^' subordinate to the captain gen¬ 
eral, but in other countries, as the Philippines, the 
provincial governor is a purely civil offieial.84 

GO-BETWEEN. One who passes from one to an¬ 
other of different persons or parties as an agent or 
assistant in negotiation or intrigue; one who serves 
another or others as an intermediary.85 Depending 
on circumstances, the term may, or may not be, 
equivalent to '^accompliee.”S6 

GOBIEENO. In Spanish law, govemment.87 

GOD. The* Supreme Being; the eternal and in¬ 
finite Spirit, Creator, and Sovereign of the uni¬ 
verse; Jehovah.^® 

Phrases employing the word are set out in the 
note.®^ 

GODLY. Charitable; pious.^O 

GOFFEE. See Qauffre or Goffer ante p 759 note 
23. 

GOGEN STOOL or GOGING-BTOLE. An old 
form of the word "cucking-stool,^ defined in 25 
C.J.S. p 19 notes 1-4. 

GOGGLES. Described as a kind of spectacle, and 


held synonymous with "Specs,” used as a trade- 

mark.®2 

GOIT, A variation of gote.93 

GOLD. A metallic element having a characteristic 
yellow color, very heavy, very soft, and the most 
ductile and malleable of metals,^^ not always im¬ 
plying pure gold;®5 also one form of that medium 
of exchange by the instrumentality of which a 
traffic in commodities is effected.^® For referenc¬ 
es to specific uses of the term see 28 C.J. p 712 
note 17. 

Phrases employing the word are set out in the 
note.97 other phrases as to which more recent ad¬ 
judications have not been found see -28 C.J. p 713 
notes 20-31. 

GOLDA. A mine; also a sink or passage for wa¬ 
ter.^ s 

GOLDSMITH’S NOTES. See Bills and Notes § 
7 a (3) note 23. 

GOLDWIT. A mulct or fine in gold.99 

GOLF. A game of exact precision, requiring per¬ 
fect coordination of mind and body. It is an an¬ 
cient game, known as the royal and ancient game 
of the Scottish Kings.^ 


84. Escrlche Diccionarlo. 

85* Century D. 

86. Ky.—^Johnson v. Commonwealth, 
254 S,W. 750, 200 Ky. 225. ' 

87. Escrlche Diccionarlo. 
sa Webster New Int.D. 

89. Phrases oonstraed 

(1) “Act of God” see .1 C.J.S. pp 
1423-1431. 

(2) “By God and my country” see 
12 C.J.S. p 867 note 23. 

(3) “God-bote,” an ecclesiastical 
or church fine paid for crimes and 
offenses committed against God.— 
Black L.D. 

(4) “God-gild,” that which is of¬ 
fered to God or his service.—^Black 
IaD. 

(5) “God*s acre,” in old Saxon, the 
burial ground of the dead.—Hertle v. 
Riddell. 106 S.W. 282, 286, 127 Ky. 
623, 128 Am.S.R. 364, 1'5 LuR.A.,N.S., 
796—28 C.J. p 711 note 91. 

(6) “God's law,” in England, a 
term used in statutes in- which mar¬ 
riages within certain degrees of con¬ 
sanguinity are prohibited.—Stroud 
Jud.D. 

(7) “God's penny,” in old English 
law, earnest money; money given as 
evidence of the completion of a bar¬ 
gain.—^Black L.D, 


9C^ Eng.—Income Tax Comrs. v. 

Pemsel, [1891] AC. 531, 558, 559. 
Phrases oonstraed 

(1) “Instruct, teach ... in 
all Godly learning and knowledge.”— 
Baker v. Lee, 8 H.L. Cas. 495, 505. 11 
Reprint 522. 

(2) “Godly preachers;'! a term ap¬ 
plied in England to “the different 
classes of Protestant dissenters from 
the Established Church.”—^Atty.-Gen. 
V. Shore, 9 Cl. & F. 355, 558, 572, 9 
Reprint 450, 11 Sim. 592, 34 Eng.Ch. 
592, 59 Reprint. 1002—28 C.J. p 711 
note 90 [b]. 

91. Black L.D. 

92. U.S.—Cridlebaugh v. Rudolph, D. 
C.N,J., 40 F.Supp. 393, 398. 

93. Webster New Int.D. 

Not hole or other plaoe” with¬ 
in the meaning of an English statute. 
—Wilson V. Halifax, L.R. 8 Exch. 
114, 118. 

94. • Standard D. 

95. Eng.—Young v. Cook, 8 Ex.D. 
101, 106. 

96. S.C.—Gist V. Alexander, 49 S.CL. 
50, SI. 

As 'standard of value 
N.Y.—Wilson v. Morgan, 27 N.T.Su- 
perl 58, 68. 


97. "Ck>ld dasV> 

(1) Defined as fine particles of 
gold, such as are obtained in placer 
mining.—Webster New IntD. 

(2) As not constituting legal ten¬ 
der or cash within the meaning of a 
contract calling for the payment of 
cash see the C.J.S. title Payment § 
16, also 48 C.J. p 600 notes 20, 21. 

(3) Having possession of counter¬ 
feit gold dust see Counterfeiting § 
15 notes 91, 7. 

Other phrases 

(1) “Bond payable in gold” see 
Bonds $ 93 a notes 9, 10. 

(2) “Gold certificate” see 14 C.J.S. 
p 112 notes 82, 83. 

(3) “Gold coin,” and other phrases 
containing the term see 14 C.J.S. p 
131-4 notes 87-89, 91-93, and 16. 

98. Black L.D. 

99. ]51ack L.1D. 

1. Mo.—^Page V. XJnterreiner, App., 
106 S.W.2d 628, 633. 

History and luatiire of game dls- 
onssed 

Mo.—Page V. Unterreiner, supra. 
Phrases constraed 

(1) “Golf course,” as a place of 
recreation, aind included in terms 
I “parks and parkways.”—Booth v. 
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GOLIAEDUS. Law Latin, a jester, bujffoon, or 
juggler.2 

OOMASHTAH. In Hindu law, an agent, a stew¬ 
ard; a confidential factor, or a representative.^ 

GONDOLA CAB (abbreviated “OON.”) See the 
C.J.S. title Railroads § L 

GONG. A stationary bell in the form of a shallow 
bowl, which is struck with a hammer.-* 

GONOBBHEA. A contagious infiammatory disease 
of the genito-urinary tract, caused by a specific mi¬ 
croorganism, the gonococcus, and affecting especial¬ 
ly, the urethra in the male and the vagina in the fe¬ 
male. 5 


As a Noun 

Happiness, prosperity, welfare, or whatever pro¬ 
motes the general welfare of society;*^ also, a valu¬ 
able possession or piece of property,* although the 
term is rarely used in this sense in the singular,* 
the plural “goods,” which is hereafter defined, be¬ 
ing the common form. 

Public good. An exceedingly broad term,i* said 
to embrace or refer to the good or welfare of the 
inhabitants of a large town.^i 

It may be synonymous with “public use.”i2 

“Public good” as the basis for regulation of a 
public utility see the C.J.S. title Public Utilities § 
10, also 51 C.J. p 9 notes 24-30, and as a limitation 
on the police power see Constitutional Law § 195. 


It is vulgarly called “clap^^ see 14 C.J.S. p 1192 
note 91. 

Communication of venereal disease as ground for 
divorce see Divorce § 30. Words imputing a con¬ 
tagious or venereal disease as actionable see the C. 
J.S. title Libel and Slander § 16, also 38 C.J. p 
1167 notes 61-69* 

GOOD. 

In General 

A word very comprehensive in its meanings.® 


As an Adjective 

A comparative adjective, which does not import 
or require absolute perfection.^® According to the 
context and with due regard to the connection in 
which and the circumstances under which it is used, 
the word possesses a specific meaning, and, even 
standing alone, may have a definite signification,^* 
so that it has been defined in general as meaning 
adapted to the exigency of the ease; proper 
clear;^® lawful or legal sound or uninjured 
sufficientsufficient in law;®* suitablevalid.®® 


City of Minneapolis, '203 N.W. 626, 
626, 163 Minn. 223. 

(2) ‘‘Obstacle golf course,*^ a 
course imitating in a small way a 
regular golf course and liaving vari¬ 
ous obstacles.—Young v. Ross, 21 
A.2d 762 . 764, 127 N.J.Law 211. 

A Black Li.D. 

3. Black Li.D. 

4. Century D. 

Pkrase oonstraad 

“A gong carried by the frame of a 
bicycle or other velocipede," con¬ 
strued as not fairly applicable to a 
gong carried upon one end of a lever 
attached to the frame of a bicycle.— 
Nutter V. Mossberg, C.C.Mass., 128 
y. 66, 67. 

6. Ky,—Sally v. Brown, 296 S.W. 

890, 891, 220 Ky. 576. 

ISimllar de(aiiltloxL 

In medical jurisprudence, a venere¬ 
al disease, characterized by a puru¬ 
lent inflammation of the urethra in 
the male and the vagina in the fe¬ 
male.—^Black Lf.D. 

A loaitlisoms disease 
Ky.—Boughner v. Boughaer, 41 S.V7. 
26^ 37, 19 Ky.Lt. 604. 

& Tex—^Parks vj O'Connor, 8 S.W. 
' Tex 377. 


Phrases ooastmed j 

(1) "Good and welfare of this 
Commonwealth," as . expressing the 
ultimate purpose or result sought to | 
be attained by all forms of exercise 
of legislative power over property.— j 
Lowell V. Boston, 111 Mass. 454, 470, 
16 Am.R. 89. 

(2) "Good of the service.” 

Mass.—^Ayers v. Hatch, 56 N.E. 612, 
613, 175 Mass. 489. 

Mo.—State ex rel, Eckles v. Kansas 
City, App., 257 S.W. 197, 200. 

.SL Ind.—St. Joseph Hydraulic Co. v. 
Wilson, 33 N.E. 113, 115, 133 Ind. 
465—Lincoln National Bank & 
Trust Co. V. Nathan, App., 14 N.E. 
2d 731. 734. 

9. Burrill L.D. 

10. Or.—^Abraham v. City of Rose- 
burg, lO-o P, 401, 402, 66 Or. 369, 
Ann.Cas.l912A 597. 

11. Mo.—Clarke v. Brookfield, 81 Mo. 
64)3, 512, 51 Am.R. 243. 

12. Okl.—State v. Barnes, 97 P. 997, 
999, 22 Okl. 191. 

13. N.T.—^Peacock v. New York L. 
Ins. Co., 20 N.Y. 293, 29-6. 

14. Or.—C". A. Campbell Co. v. Cor¬ 
ley, 13 P.2d 610, 614, 140 Or. 462, 
citing GocpiLs jraris. 

15. Mass.—^Parker v. Bridgeport Ins. 

1 Co., 10 Gray 302, 30*4. 
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16. N.J.—Oakey v. Cook, 7 A. 496, 
603. 41 N.J.Eq. 360. 

17. Ark.—Graham v. Adams, 6 Ark. 
261, 262. 

Ill.—Wheeler v. Pullman Iron & Steel 
Co., 32 N.E. 420, 422, 143 Ill. 197, 
17 L.R.A. 818. 

“CN>od in law, in contradistinction 
to . . . fraudulent and void."— 

Howard v. Perry, 7 Tex 269, 268. 

la Iowa.—^Ball v. Chicago, R. I. & 
P. By. Co.. 181 N.W. 469, 471, 190 
Iowa 977. 

Ky.—Stahr v. Hickman Grain Co., 116 

S.W. 784, 786, 132 Ky. 496. 

IS. S.D.—McClellan v. Harris, 64 N. 

W. 523, 7 S.D. 447, 449. 

28 C.J. p 713 note 69. 

20. Mont—^Morrison v. Farmers’ & 
Traders’ State Bank, 226 P. 123, 
126, 70 Mont 146. 

21. Ark.—Kansas City Southern R. 
Co. V. Greer, 119 S.W. 1131, 1123, 
90 Ark. 531. 

Mass.—^Parker v. Bridgeport Ins. Co., 
10 Gray 302, 304. 

22. Mont—^Morrison v. Farmers' & 
Traders’ -State Bank, 235 P. 123, 
125, 70 Mont 146. 

Xaw dlctloiiazy deflnltioiui 

(1) Effectual unobjectionable.— 

, Black •L.D. 
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The term has been held substantially equivalent 
to, or synonymous with, ‘^sound^^^s “suitable/’^^ 
It is the antonym of "bad” see 7 C.J.S. p 1317 in 
Pocket Parts; and has been distinguished from 
"fine” see 36 C.J.S. p 778 note 18. 

Specific applications- In connection with physi¬ 
cal condition, "good”- means having qualities that 
are useful, or that can be made productive of com¬ 
fort, satisfaction, and enjoyment,^^ and is applica¬ 
ble to the condition of persons^® or of things 
and in this latter application it sometimes implies 
a w;arranty,28 and sometimes does not.^^ 

Applied to commercial paper, the word designates 
paper of a value corresponding with its terms 
imports that the paper is genuine,81 collectable,8 8 
and that the maker is financially responsible?8 or 
solvent; or that the amount can be collected by 
due course of law.84 

Applied to a check, the word indicates that the 
drawer has funds to meet it and that it will be paid 


on presentation for that purpose.85 

Employed with Irelation to commercial status, it 
means able to pay an amount specified;8® solvent.87 

Applied to a certificate of land entry, a certificate 
which is good in law in contradistinction to such 
certificates as are deemed fraudulent and void.88 

Applied to a mortgage, "good” means adequate or 
available as a security on which the amount can be 
realized. 8 8 

In describing sureties on bonds, the word is syn¬ 
onymous with "approved.”^® 

Applied to one’s name or word, in its ordinary 
acceptation, fair, honorable, or untamished.^i 

In pleading it is a technical term used to express 
soundness or validity.48 

Phrases. The following notes contain various 
phrases, employing the word, which have been ju¬ 
dicially construed, 43 and numerous others which 


(2) Orderly, valuable.—^Anderson 

L..D. 

(3) Reasonable, reasonably sound 
and suitable.—Cyclopedic L.D. 

asL Ky.—Stahr v, Hickman Grain 
Co., 116 S.W. 784, 786, 132 Ky. 496. 
34. Ark.—^Kansas City Southern Ry. 
Co. V. Greer, 119 S.W. 1121, 1123, 
90 Ark. ,631, 537. 
aa standard D. 
as. Personal health 
When used In the expression **eoo6. 
health*’ the epithet “good” is compar¬ 
ative, and does not require absolute 
perfection.—Peacock v. New Tork Ii. 
Ins. Co., 20 N.T. 293, 296. 

27. When used In connection with 
chattels 

(1) The term refers to their con¬ 
dition, and means that they are 
sound, reliable, right, and not de¬ 
preciated and the like, and, when 
used to designate the quality, kind, or 
condition of goods sold, is an af¬ 
firmation of fact or promise, as the 
case may be, and not the mere ex¬ 
pression of opinion.—Saunders v. 
Cowl, 277 N.W. 12, 13, 201 Minn. 574. 

(2) Applied to cattle bought for 
purposes of breeding and sale, the 
term imports freedom from exlstink 
disease.—^Parks v. O'Connor, 8 S.W. 
104, 108. 70 Tex. 377, 389. 

22. Minn.—Saunders v. Cowl, 277 N. 

W. 12» 14, 201 Minn. S74. 

N.Y.—^J/Corris Run Coal Co. v. Carth¬ 
age Sulphite Pulp & Paper Co., 206 
N.T.S. 676, 678, 210 App.Piv. 678. 
Or.—J. A. Campbell Co. v. Corley, 13 
P.2d 610, 614, 140 Or. 462, citing 
Corpus jnxis. 

29. Ind.—^House v. Port,' 4 Blackf. I 
293, 294. . I 


Mass.—^Hoglns v. Plympton, 11 Pick. 
97, 99. 

30. Black L.D. 

31. Masa—Commonwealth v. Stone. 
4 Mete. 43, 48. 

32. Conn.—Cowles v. Peck, 10 A. 
569, 570, 55 Conn. 251, 3 Am..S.R. 

■ 44. 

28 C.J. p 714 note 67. 

Acoounts and notes 

(1) When an. account is represent¬ 
ed to be good, this should he held 
to mean a legal, rather than a mere 
moral, obligation—one collectable at 

-least by legal process.—Balmer v. 
Liong, 179 P. 371, 372, 104 Kan. 408. 

(2) A contract to pay a certain 
sum in good notes means notes which 
are collectable by legal proceedings, 
and is not limited to mercantile pa¬ 
per which will be promptly met and 
paid at maturity, and hence a note 
secured by mortgage is a good note, 
although the makers are insolvent.— 
Polk V. PTCLSh, '61 Ind. 206, 210, 28 
Am.R. 669. 

33. Vt.—Commercial Pinance Cor¬ 
poration V. Gale, 162 A. 899, 902, 
105 VL 3. 

84. Mo.—Well V. Schwartz, 21 Mo. 

App. 872, 380. 

28 C.J. p 714 note 68. • 

35. Black Li.D. 

See -also Banks and Banking § 371 
note 20. 

30l' Mo.—Well V. SchwajTtz, 21 Mo. 

App. 372, 880. 

28 C.J. p 714 note 71. 

37. Mo.—Pelix V. Shirey, 60 Mo.App. 
621, 624. 

38. Tex.—Howard v. Perry, 7 Tex. 
259, 268. 
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39. N.Y.—Craig v. Ward, 1 Abb.Dec. 
454, 457, 3 Keyes 387, 2 Transcr.A. 
281, 3 Abb.Pr.,N.S., 235—Du Plon v. 
Powers, 14 Abh.Pr.,N.S., 391, 395. 

40. ' Ky.—^Beazley v. Marat, 1 Ky.Op. 
337, 339. 

41. Tex.—^Allen v. Parnest, Clv.App., 
145 S.W. 1101, 1104. 

43. Wharton L.Dex. 

43. Phrases construed 

(1) “Accounts receivable were 
good,** as an assertion of opinion 
that under present and fairly rea¬ 
sonable conditions they would be 
paid.—In re Parker Bros. & Johnson, 
D.C.N.C., 279 P. 426, 428. 

(2) “Good abearance,’* as meaning 
good behavior.—^Black L.D. sub. verbo 
Abearance. 

(3) “Good and Just cause.**—Mc- 
Quaid V. State ex rel. Sigler,, 6. N.E. 
3d 547, 552, 211 Ind. 695, 118 ’a.L. 
R. 1079—School City of Evansville v. 
Culver, 182 NIB. 270, 371, 92 Ind. 
App. 692. 

(4) **Good and lawful men.**—Turn¬ 
er v. State. 167 S.W. 67, 68, 128 Tenn. 
27, Ann,Cas.l914D 693—28 O.J. p 717 
note 65 [b]. 

(6) “Good and merchantable.”— 
Raney & Haraon v. Hamilton & 
White, Tex.Civ.App., 234 S.W. 229, 
230—28 C.J. p 717 note 67. 

(6) “Good and safe bills,” as mean¬ 
ing such as would be honored and 
paid by the drawee on using proper 
diligence and legal means.—Warder 
V. Whltall, 1 N.J.L.aw 84, 

<7) “Good and. substantial depot,” 
construed to mean a depot suitable 
to take care of both passenger and 
freight business.—^Louisville & N. R. 
Co. V. Letcher County Coal & Im- 
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from the context and subject.^S It has been defined 
as meaning, or including, chattels, commodities,®^ 
merchandise, wares,®® or a valuable i>ossession or 
piece of property.®® It may cover fixtures, or fix¬ 
tures and maehinery,®7 although there is authority 
to the contrary;®® and it has even been said to 
include real estate;®® but it has been held not to 
include food.®® 

Other examples of what the term has been held 
to include in this broad sense are collected in the 
note.®i 


As Personalty 

-^In General The term is generally understood 

to mean personal estate as distinguished from real¬ 
ty,®® and to embrace every species of property which 
is not real estate or freehold.®® When used in con¬ 
tradistinction to real estate, it may include every ar¬ 
ticle of tangible personal property,®^ and has been 
defined as meaning effects;®® movables;®® person¬ 
al or movable estate, or property, of all Mnds;®7 
all chattels personal other than things in action and 
money;®® also, in a somewhat restricted sense, ar- 


'moveables* in a house, personal or 
Immovable estates, wares, freight, 
merchandise.”—^Passaic Mfg. Co. v. 
Hoffman, 3 Daly (N.T.) 495. 612. 

63. Tenn.—^Morelock v. Hail, *200 S. 

W. 619, 620, 138 Tenn. 667. 

28 C.J. p 720 note 75, 

54. Ind.—^Lincoln Nat Bank & Trust 
Co, of Fort Wayne v. Nathan, A<pp., 
14 N.B.2d 731, 734. 

28 C.J. p 721 note 88. 

55. Cal.^Bx parte Holmes, 203 P. 
398, 399, 187 Cat 640. 

Ind.—^Lincoln Nat. Bank & Trust Co. 
of Fort Wayne v. Nathan, App., 14 
N.E.2d 731, 734. 

28 C.J. p 722 notes 25, 26. 

A masnLfacttirer*s wares 
Ind.—^Vawter v. GrifBn, 40 Ind. 593, 
’601. 

60. Ind.—^Lincoln Nat Bank & Trust 
Co. of Fort Wayne v. Nathan, App., 
14 N.B.2d 731, 734. 

Iowa.—Meier v. Lee, 76 N.W. 712,1 
715, 106 Iowa 303. , 

67. Ind.—St. Joseph Hydraulic Co. v. 

. Wilson, 33 N.B. 113, 115, 133 Ind. 
465. 

58. Pa.—^In re Reimer, '28 A. 186, 
187, 169 Pa. 212. 

28 C.J. p 722 note 30. 

59. N.J.—Torrey v. Torrey, *59 A. 
460, 451, 70 N.J.Law 672. 

60. Conn.—^Merrill v. Hodson, 91 A, 
533, 534, 88 Conn. 314, L.R.A.1915B 
481, Ann.Cas.l916D 917. 

61. Seld to iiudude 

(1) Agricultural products,—State 
V. Cullum, 147 A. 804, 806, 110 Conn. 
291. 

(2) A building.—^Keyser v. Sunape^ 
School Dist No. 8, 35 N.H. 477, 483. 

(3) Baggage.—Chamberlain v. 

Western Transp. Co., 44 N.Y. 305, 310, 
4 Am.R. 681. 

(4) Bullion.^—Chicago & A. R. Co. v. 
Thompson, 19 Ill. 578, 685. 

’ *(6) Commodities generally.—^Meier 
V. Lee, 76 N:W. 712, 716, 106 Iowa 
,303. 308—28 C.J.' p 721 note 88. 

' < 'Commodities bought and sold 
by ttiendiants and traders, or dealt 
in by -merchairts. 

Ind.'^^awtet Vv Grlfite, '40 Ind. 693, 

l. ^ 


La.—State v. Fontenot, 36 So. CSO, 
631, 112 La. 628. 

(7) Domestic and foreign coin.— 
Patton V. Brady, Va., 22 S.Ct 493, 
494, 184 U.S, 608. 46 L.EdL 713—U. 
S. V. Moulton, C.C.Mass., 27 P.Cas.No. 
16,827, 5 Mason 637, 661—28 C.J. p 
721 notes 86, 87. 

(8) Dry goods, textile fabrics, or 
cloth of any kind.—State v. Fonte¬ 
not, supra. 

(9) Farming utensils.—^Vaughan v. 
Murfreesboro, 2 S.B. *676, 677, 96 N.C. 
317, 60 Am.R. 413—^Pippin v. Ellison, 
34 N.a 61, 68, 56 Am.D. 403. 

(10) Freight—Passaic Mfg. Co. v. 
Hoffman. 3 Daly (N.T.) 495, 612— 
28 C.J. p 721 note 96. 

(11) Furniture.—^Vaughan v. Mur¬ 
freesboro, supra—28 C.J. p 721 note 
97. 

(12) Household furniture see 37 C. 
XS. p 1414 note 99. 

(13) Implements of husbandry, etc. 
—Vawter v. Griffin, 40 Ind. 693, 600. 

(14) Jewelry.—Chicago & A. R. Co. 
v. Thompson, 19 HI. 678, 686. 

(16) A manufacturing plant rather 
than the parts of machinery there¬ 
in.—^Bowser v. Savidusky, 142 N.W. 
182, 184, 164 Wis. 76. 

(16) Money.—^Patton v. Brady, Va., 
22 S.Ct 493, 494, 184 U.S. 608, 613, 
46 L.Ed. 713—=28 C.J. p 721 note 2. 

(17) Office furniture see 37 C.J.S. p 
1415 note 4. 

(18) Plate .—In re Reimer, 28 A. 
186, 187, 169 Pa. 212—28 C.J. p 721 
note 4. 

(19) Spirits of turpentine and gun¬ 
powder.—^Pindar v. Kings County F. 
Ins. Co., 36. N.Y. 648, 649, *93 Am.D. 
544. 

62. Me.—Cate v. Merrill, 102 A. 236, 
237, 116 Me. 432. 

N.Y.—Chamberlain V. Western 
Transp. Co„ 44 N.Y. 305, 310, 4 Am. 
R. 68L 

63. U.S.—Gay v. U. S., La.. 18 WalL 
358, 362, 20 !L.Ed. 606. 

Me.—Cate v. Merrill, 102 A. 235, 237, 
116 Me. 432. 

Ordinary graamnatioal sense 

“According to Its natural gram¬ 
matical end ordinary meaning, the 

940 


word *goods* does not include lands.” 
—Farish v. Cook, 78 Mo. 212, 218, 47 
Am.R. 107. 

6 A Ill.—Knapp v. McCaffrey, 52 N. 
E. 898, 900, 178 Ill. 107, 69 Am.S.R. 
290, affirming 74 Ill.App. 80, 85. 

28 C.J. p 721 note 11. 

65. Ind.—^Vawter v. Griffin, 40 Ind. 
593, 600. 

La.—State v. Fontenot, 36 So. 630, 
631, 112 La. 628. 

66 . Cal.—Ex parte Holmes, 203 P. 
398, 399, 187 Cal. 640. 

28 C.J. p 721 note 19. 

More speoiflcally 

Movables in a house. 

Ind.—Wilson v. Rybolt, 17 Ind. 391, 
394, 79 Am.D. 486. 

N.Y.—^Passaic Mfg. Co. v. Hoffman, 

3 Daly 495, 512. 

67. Cal.—^Ex parte Holmes, 203 P. 
398, 399, 187 Cal. 640. 

Ind.—St Joseph Hydraulic Co. v. 
Wilson, 33 N.B. 113, 115, 133 Ind. 
466—^Lincoln Nat Bank & Trust Co. 
of Fort Wayne v. Nathan, App., 14 
N.E.2d 731, 786. 

N.Y.—Chamberlain v. Western 
Transp. Co., 44 N.Y. 805, 310, 4 Am. 
R. 681. 

28 C.J. p 721 notes 14. 16. 

Similarly eaepressed 

(1) Movable effects.—State v, Fon¬ 
tenot 86 So. 630, 631, 112 La. 628. 

(2) Movable estate. 

Ini—^Vawter v. Griffin, 40 Ind. 598, 
600. 

Vt—Eddy V. Davis, 35 Vt 247, 248. 

(3) Movable personal property.— 
Knapp V. McCaffrey, 62 N.B, 898, '900f 
178 Ill. 107, 69 Am.S.R. 290, affirm¬ 
ing 74 IlLApp. 80, 85—28 C.J. P 721 
note 16. 

(4) Personal effects 

Ind.—Wilson v. RyboU, 17 Ind. 391, 
394, 77. Am.D. 486. 

N.Y.^Chamberlain v. Western Trans¬ 
portation Co., 44 N.Y. 305, 310, 4 
Am.R. 681. 

. (6) Personal estate.—Vawter .v. 
Griffin, supra. 

6 & U.S.—^Davis v. Carnegie Steel 
Co., Ohio,* 244 F. 931, 936, 157 C.a 
A. 281. 

Neb.rr-iState v. Central Purchasing 
. Co., 225 N.W. 46, 48, 118 Neb..688^ 
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tides of trade;®® commodities bought and sold by 
merchants and traders.*^® 

The term ^%oods^^ has been said to be nearly syn¬ 
onymous with, and also distinguished from, "chat¬ 
tels” see the C.J.S. title Property § 8, also 11 C.J. 
p 384 note 1, and 28 C.J. p 722 note 36, and "ef¬ 
fects” see 28 C.J.S. p 837 notes 64, 57; and has 
been contrasted with "chose in action” see the C.J. 
S. title Property § 9, also 50 C.J. p 764 notes 45, 46. 

-^Animate or Inanimate. While, perhaps in its 

stricter and more common sense, the term is applied 
generally to inanimate movables,'^^ things inani- 
mate,72 or inanimate movable property,^® being in 
this respect less comprehensive than the term "chat¬ 
tels,” as shown in the C.J.S. title Property § 8, 
also 11 C.J. p 834 notes 1, 3, and 28 C.J. p 722 note 
36, yet its full signification, especially in its l^al 
sense, has a larger or more extensive application 


thus the term has often been construed to cover 
animate property,*^® as indicated by the examples 
set out in the note,*^® and chattels of all kinds,'^'^ 
personal, as well as real, especially portable chat- 
tels.7® Such is not the case, however, where the con¬ 
text or the particular enumeration of articles would 
seem to exclude them.^® 

-^Necessity of Intrinsic Value. In a strict sense, 

the word is limited to movables, belonging to, or 
the property of, some person, which have an intrin¬ 
sic value, and does not include securities which are 
not valuable in themselves, but merely represent 
value;®® nor does it include choses in action.®^ 
In a larger and more liberal sense, however, the 
term may embrace movables not having any intrin¬ 
sic value in themselves,®® such as choses in ac¬ 
tion,®® as well as those in possession,®4 and evi¬ 
dences of debt,®® as indicated by the examples set 
out in the footnote.®® 


Ohio.—^Davis Laundry & Cleaning: Co. 
V. Whitmore. 110 N.E. 618, 521, 92 
Ohio St 44. 

Similarly expressed I 

Articles of portable property as 
disting:ulshed from money, lands, 
huildingrs, ships, rights in action, etc. 
—State V. Fontenot, 86 So. 630, 631, 
112 La. 628. 

09. La.—State v. Fontenot, supra. 

28 C.J. p 721 note 21. 

Similarly expressed 
,It may include articles of merchan¬ 
dise of a trader.—^Vawter v. GrllBn, 
40 Ind. 693, 601. 

70. Cal.—Ex parte Holipes, 203 P. 
898, 899, 187 Cal. 640. 

71. Ind.—Lincoln Nat Bank & Trust 
Oo. of Port Wayne v. Nathan, App., 
14 N.B.2d 731, 734. 

28 C.J. p 722 note 33. 

72. ICd.—Miller v. Hlrschmann, 183 
A. 269, 263. 170 Md. 145. 

N.C.—Vaugrhan v. Murfreesboro, 2 S. 
E. 676, 677, 96 N.C. 317, 60 Am.R. 
413—Pippin V. Ellison, 84 N.C. 61, 
63, 55 Am.D. 403. 

73. Vt.—Eddy v. Davis, 35 Vt 247, 
248. 

74. Vt—Eddy v. Davis, supra. 

76. Ala.—Pilcher v. Palrcloth, 33 So, 
645, 546, 135 Ala. 311. 

76. Meld to ladude 

(1) Cattle.—Cate v. Merrill, 102 A. 
285, 236, 116 Me. 432—28 O.J. p 722 
note 40. 

(2) Dogrs.—Regina v. Slade, 21 Q.B. 
D. 433, 435. 

(3) Horses.—State v. Ward, 49 
Conn. 429, 442—28 *C.J. p 722 note 41. 

. (4) Oxen.—Weston v. McDowell, 20 
Mich. 853, 357. 

77. Ind.—St Joseph Hydraullo Oo. v. 
Wilson, 33 N.E. 112, 116, 133 Ind. 
465—28 C.J<. p 722 nota 43. 


78. La—State v. Fontenot, 86 So. 
680. 631, 112 La 628—28 C.J. p 722 
note 44. 

79. Pa—^Knapp v. North Wales Mut. 
Live Stock Ins. Oo., 11 Montg.Co. 
119, 121. 

8 a N.H.—^Keyser v. Sunapee School 
Dist No. 8, 86 N.H. 477, 483. 

Reid nnt to tnoXude 

(1) Bank bills.—Chicago & A. R. 
Co. V. Thompson, 19 Ill. 578, 584, 

(2) Bonds. 

N.J.—^Passaic Nat Bank & Trust Oo, 
V. Owens, 162 A. 879, 881, 111 N.J. 
Ed. 486. 

Wis.—Morris F, Pox & Co. v. Lisman, 
240 N.W. 809, 812, 208 Wis. 1. 

(3) Certificates of stock. 

N.Y.—^Ajax Craftsmen v. Whinston, 
198 N.E. 611, 289 N.Y. 7. 

Wis.—Smith V. Lingelbach, 187 N.W. 
1007, 1008, 177 Wia 170. 

(4) Title deeds.—Wilson v. Rybolt 
17 Ind. 391, 394, 79 Am.D. 486. 

81. U.S.—Eames v. Claflln Co., N.Y., 
239 F. 631, 635, 152 C.C.A. 465. 
Mass.—^Perry v. Coates, 9 Mass. 537. 
88. U.S.—U. S. V. Moulton, C.C. 

Mass., 27 F.Cas.No.1'5,827, 5 Mason 
587, 644. 

83. U.S.—U, S. V. Moulton, supra 
28 CJ. p 722 note 51. 

84. Pa—^Dowdel v. Hamm, 2 Watts 
61, 65. 

86 . U.S.—U. S. V. Moulton, 0.0 

Masa, 27 F.Cas.No. 15,827, 5 Mason 
537, 544, 

Fla—Epping v. Robinson, 21 Fla, 36, 
52. 

88 . In broad sense ‘'goods” may In^ 
' olnde 

(1) Bank bills or hank notes. 
U.S.—U. S. V. Moulton, C.C.Mass., 27 
F.Cas.No.15,827, 5 Mason 637, 544, 
551. 


HI.—Chicago & A. R. Co. v. Thomp¬ 
son, 19 Ill. 578, 585. 

(2) Bills.—^Van Patten v. Leonard, 

8 N.W. 334, 836, 337, 65 Iowa 620— 
28 C.J. p 722 note 56. 

(3) Bonds.—^U. S. v. Moulton, su¬ 
pra—28 C.J. p 722 note 57. 

(4) Bonds and mortgages.—Green¬ 
wood V. Law, 26 A. 134, 55 N.J.Law 
168, 176, 19 L.R.A. 688—Terhune v. 
Executors of Bray, 16 N.J.Law 53, 55. 

(5) Certificates of stock. ' 

Iowa.—^Vah Patten v. Leonard, su¬ 
pra 

Mich.—Curtis V. Phillips, 6 Mich. 112, 
113. 

(6) A deed.—Mills v. Gore, 20 Pick. 
(Mass.) 28, 36—28 C.J. p 722 note 60. 

(7) Money due from debtora—^Ep- 
ping V. Robinson, 21 Fla 36, 52. 

(8) Moneyed securltiea—^U. S. v. 
Moulton, C.C.Mass., 27 P.Cas.No.l6,- 
827, 5 Mason 587, 544. 

(9) Notes.—^Union Indemnity Co. v. 
Home Trust Co., C.C.A.M 0 ., 64 F.2d 
906, 909—28 C.J. p 723 note 65. 

(10) Private papera—Gibbs v. Ush¬ 
er, C.C.Mass., 10 'F.Cas.No.5,387, 

Holmes 348, 351. 

(11) Profits.—^Pritchet v. Insurance 
Co. of North America, 3 Yeates (Pa) 
458. 461, 464. 

(12) Shares of stock.—^Agar v. Or- 
da 190 N.B. 479, 264 N.Y, 248. affirm¬ 
ing 268 N.Y,B. 465, 144 Mlsc. 127— 
Coyne v. Chatham Phenlx Nat Bank 
& Trust Co., 281 N.Y.S. 271, 166 Misa 
656—28 C.J. p 723 note 70. 

(13) Stocks in the funds. 

Ma—^tate v. Bartlett, 56 Me. 200, 

210 . 

N.Y.—Chamberlain v. ’Western Trans¬ 
portation Co., 44 N.Yl 305, 310, 44 
Am.R. 68L 
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-Specific Applicatioius. The word is often sus¬ 
ceptible of a specific meaning,^7 and in construing 
particular instruments, its application is often re- 

stricted.88 

In policies of marine insurance, ^'goods” may 
mean only such articles as are on the vessel for the 
purposes of commerce see the C.J.S. title Insur¬ 
ance § 311, also 28 C.J. p 723 notes 77, 78 and 38 
C.J. p 1031 notes 3-14, and, in wills, articles or ef¬ 
fects only, and not the whole personal estate, un¬ 
less the context carries the broader meaning, see 
the C.J.S. title Wills § 787, also 69 C.J. p 391 note 
50-p 392 note 63. For references to other specific 
uses of the word see such C.J.S. titles as Chattel 
Mortgages § 22; Confusion of Goods §§ 3-10; Ex¬ 
ecutions §§ 19, 32; Frauds, Statute of, § 142; 
Fraudulent Conveyances § 480; Sales § 13, also 55 
C.J. p 62 notes 28-34; and also the references in 
28 C.J. p 720 note 68. 

In Phrases 

-Goods and Chattels. 


In general. ' Words of extensive meaning, which 
are very commonly used to designate personal prop¬ 
erty of every kind, as distinguished from real prop¬ 
erty,and defined generally as meaning, or in¬ 
cluding, efiiects and chattels personal, and not real, 
or personal and movable property efPets meu- 
bles;^l personal property in possession ^n^ 
more specifically, in particular connections, as ev¬ 
ery species of personalty which may be made the 
subject of levy and sale under an execution,^3 qj. 
which may be the subject of a gift inter vivos or 
causa mortis such effects and such things where¬ 
of larceny could be committed at common law.^^ 
The words, used in their ordinary meaning, import, 
of themselves, articles of value,the extent to 
which the term is applicable in a particular case de¬ 
pending on the subject matter and the context.®^ 
The following notes contain examples of what the 
phrase, in its general sense, has been held to in¬ 
clude,and not to include.®® 


(14) Valuable securities. i 

Ind.—Wilson v. Hybolt, 17 Ind. 391,] 

394, 79 Am.D. 486. 

N.T.—Chamberlain v. Western Trans- | 
portatlon Co., supra. | 

87. Xia.—State v. Fontenot, 36 So. 

' 630, 634, 112 La. 628. ' ] 

sa N.H-—Keyser v. Sunapee School 
Dist. No. 8, 36 N.H. 477, 483. 

Goods In. a store 

When a merchant speaks of the 
goods in his store he must generally 
be understood to have reference only 
to the merchandise and commodities 
kept on hand for the purpose of sale. 
Iowa.—^Van Patten v, Leonard, 8 N. 

W. 334, 337, 55 Iowa 620. 

Mich.—Curtis V. Phillips, 5 Mich. 
112, 113. 

See also Chattel Mortgages S 126 
note 43. 

In. a oontraot for transportation, of 
goods by water, money or bank bills 
have been held not Included by the 
term “goods** unless the officers of 
the boat have power to contract for 
their transportation.—^Pumphry v. 
Steamboat Parkersburgh. 2 Ohio Dec. 
(Reprint) 356, 357, 2 West.L.Month. 
491. 

SD. Ill.—Davis Vi Hincke, 105 N.B. 

708, 710, 264 Ill. 46. 

58 C.J. p 723 notes 86-87. 

The word ‘‘chattels” serves to ex¬ 
tend application of the term “goods 
and chattels” to eubjects which the 
word “goods” would not embrace.— 
Burrill L.D. 

Xn the old books 

The two words “goods and chat¬ 
tels” are generally used together to 
denote personal property, especially 


in the old books, and In old forms 
which have survived.—Sweet L.D. 
£atln eoLuivalent 

The words “bona et catalla,’* are 
as used in our ancient statutes and 
by law writers.—Bullock v. Dodds, 
2 B. & Aid. 268, 276, 106 Reprint 361. 
“Bona et catalla” defined see 11 C.J. 
S. -p 386 note 24. 

“Goods and chattels . . . are 
bona notabilia, and therefore proper¬ 
ty.”—Terhune v. Bray, 16 N.J.Law 
53, 54. 

“Bona notabilia” defined see 11 C.J.S. 
p 385 note 9—p 386 note 17. 

90. nIt.—^P utnam v. Westcott, 19 
Johns. 73, 76. 

Similaxly expressed 

(1) Personal goods.—Garfield v. 
State, 74 Ind. 60, 66. 

(2) Personal estate.—Stuart v. 
Bute, 11 Ves.Jr. 657, 666, 32 Reprint 
1243. 

91. La.—Thompson v. Chauveau, 7 
Mart.,N.S., 331, 333, 18 Am.D. 246. 

9G. Me.—State v. Bartlett, 56 Me. 

200 , 211 . 

28 C.J. p 724 note 96. 

93. Ill.—^Heinrich v. Harrigan, 123 
N.B. 309, 313, 288 Ill. 170—Loeber 
V. Leininger, 51 N.B. 70S, 70-4, 175 
Ill. 484. 

See also Bxecutions 5 19. 

94. W.Va.—Claytor v. Pierson, 46 S. 
B. 935; 937, 65 W.Va. 167. 

See also Gifts §§ 30, 90. 

95. U.S.—U. S. V. Moulton, C.C. 
Mass., 27 F.Cas.No.16,827, 5 Mason 
537, 648. 

See specifically the C,J.S. title Larce¬ 
ny § 3, also 36 C.J. p 737 notes 62- 
68 . 


96. Ind.—^Buntln v. State, 68 Ind. 38: 
41. 

97. U.S.—Gibbs v. Usher, C.C.MasB.,. 
10 F.Cas.No.5,387, Holmes 348, 361. 

Ill.—Davis V. Hincke, 105 N.B. 708,. 
710, 264 Ill. 46. 

9& Held to include 

(1) Coin of various kinds. 

U.S.—U. S. V. Moulton, C.C.Mass., 27 
F.Cas.No.15,827, 6 Mason 527, 548. 
Me.—State v. Bartlett, 55 Me. 200, 
210 . 

Ohio.—Hair v. State, 3 Ohio St. 676, 
576. 

(2) A dog.—Commonwealth v- 
Hazelwood, 2 S.W. 489, 490, 84 Ky. 
681, 8 Ky.L. 686—28 C.J. p 724 note- 

4. 

(3) Growing potatoes.—^Evans v. 
Roberts. 6 B. & C. 829, 830, 11 B.C.L. 
700, 108 Reprint 309—28 C.J. p 724 
note 8. 

(4) Money.—Claytor v. Pierson, 46- 

5. E. *936, 937, 55 W.Va. 167—28 C.J. 
p 724 note 9. 

(5) Particular crops and the profit 
therefrom.—Jones v. Flint, 10 A. & B. 
753, 769, 37 B.C.L. 396, 113 Reprint 
285—Glover v. Coles, 1 Bing. 6, 9,. 
8 B.C.L. 375, 130 Iteprint 3. 

(6) Refrigeration equipment—Sali- 
ba V. Reed Electric Co., 8 P.2d 1095, 
1096, 90 Colo. 287. 

(7) Servants or slaves.—Nance v.. 
Howard, 1 Ill. 242, 243. 

(8) Turnip seed.—Watts v. Friend, 
10 B. & C. 446, 448, 21 E.C.L. 192, 109 
Reprint 616—28 C.J. p 724 note 12.. 

99 . Held not to laclTidc 

(1) Advancements.—Knight v. Oliv¬ 
er, 12 Gratt 33, 37, 53 Va. 33, 37- 
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Construed in wills as passing tlie entire personal 
estate of the testator unless restrained by the con¬ 
text within narrower limits see the C.J.S. title Wills 
§ 787, also 69 C.J. p 391 note 46-p 392 note 63. 

Tangible or intangible. Although the term is 
sometimes used to designate intangible personal 
property,1 such as choses in action, as well as those 
in possession,^ it is more frequently used in a lim¬ 
ited sense, not including intangible personal prop¬ 
erty, such as choses in action,^ and hence has been 
defined as property which is visible, tangible, or 
movable.^ While the term does not, of its proper 


nature, extend to charters, evidences of freehold, or 
inheritance, or obligations, or other deeds or spe¬ 
cialties, being things in action, yet under special 
circumstances, it has been extended to such obli- 
gations.5 The precise import of the term depends 
on the subject matter and the context.® Various 
examples are set out in the following notes, illus¬ 
trating what the phrase, considered in this aspect, 
may include,'^ and not include.® 

Phrases: The phrase occurs with other words to 
form phrases which have received judicial construc¬ 
tion as indicated in the note.® Other phrases as to 


(2) Current money.—State v. Klngr, 
51 A. 1102, 1103, 96 Md. 125. 

(3) Fixtures.—Joliet First Nat. 
Bank v. Adam, 28 N.E. 955, 957, 138 
Ill. 483—28 C.J. p 724 note 16. 

(4) Growing crops.—^Davis v. Mc- 
Farlane, 37 Cal. 634,. 638, 99 Am.D. 
340. 

(5) Money generally.—^Leinkauf v. 
Barnes, 5 Bo. 402, 405, 66 Miss. 207, 
214—28 C.J. p 724 note 17. 

(6) A steam engine erected for the 
purpose of working a colliery.— 
Coombs V. Beaumont, 5 B. & Ad. 72, 
77, 27 E.C.JL. 40, 110 Reprint 718. 

(7) Stills, vats, and utensils used 
in a distillery.—^Horn v. Baker, 9 
East 215, 240, 241, 242, 103 Reprint 
555. 

(8) Wearing apparel.—^Kennington 

V. Hemingway, 57 So. 809, 810, 101 
Miss. 259, 39 L.R.A.,N.S., 641, Ann. 
Cas.l914B 392. 

1. Ill.—Davis V. Hincke, 105 N.E. 
708, 710, 264 Ill. 46. 

28 C.J. p 724 note 21. 

2. Tenn,—Sharp v. Cincinnati, N. O. 
& T. P. R. Co., 179 S.W. 375, 376, 
.133 Tenn. 1, Ann.Cas.l917C 1212. 

28 C.J. p 724 notes 22, 23. 

3. Cal.—Italian! v. Metro-Goldwyn- 
Mayer Corporation, 114 P.2d 370, 
372, 45 Cal.App.2d 464. 

28 C.J. p 724 notes 24, 25. 

4. Cal.—^Italian! v. Metro-Goldwyn- 
Mayer Corporation, supra. 

Va.—^Kirkland v. Brune, 31 Gratt. 
126, 131, 72 Va. 126, 131. 

W. Va.—^Tingle v. Fisher, 20 W.Va. 
497, 511. 

<^iioh as are objects of the senses 

—deliverable in specie.”—Italian! v. 
Metro-Goldwyn-Mayer Corporation, 
114 P.2d ■370, 372, 45 Cal.App.2d 464. 

5. Xn case of Innkeeper’s liability 

If one brings a bag or chest of evi¬ 
dences into the inn, or obligations, 
deeds, or other specialties, and by 
default of the innkeeper they are tak¬ 
en away, the Innkeeper shall answer 
for them and the writ shall be bona 
et catalla generally.—^Allen v. Se- 
wall, 2 Wend. (N.Y.) 327, 339. 
hL contracts 

The term may Include not only per¬ 


sonal property in possession, but 
written instruments of value relat¬ 
ing to business matters.—Epping v. 
Robinson, 21 Fla. 36, 52. 

6. Ill.—Davis V. Hincke, 105 N.E. 
708, 710, 264 Ill. 46. 

7. to include 

(1) Bank balance.—Moran v. Joyce, 
18 A.2d 708, 710, 126 N.J.Law '568. 

(2) Bank bills.—Garfield v. State, 
74 Ind. 60, 65—28 C.J. p 725 note 30. 

(3) Bank notes.—^Turner v. State, 

1 Ohio St. -422, 426. 

(4) Bills of exchange.—Cumming 
V. Bally, 6 Bing. 363, 372, 19 E.C.L. 
169, 130 Reprint 1320. 

(5) Bonds generally.—Cook v. Bos- 
inger, 4 Mod. 157, 87 Reprint 321. 

(6) A bond and mortgage.—Ter- 
hune V. Bray, 16 N.J.Daw 63, 54. 

(7) A conveyance of a share in a 
trading concern by one of the part¬ 
ners.—Pinkerton v. Manchester & L. 
R. Co., 42 N.H. 424, 451—28 C.J. P 
725 note 34. 

(8) The copyright in a newspaper. 
—Bx parte Foss, 2 De G. & J. 230, 
240, 69 Bng.Ch. 184, 44 Reprint 977. 

(9) Corporate stock.—Curtis v. 
Steever, 36 N.J.Law 304, 306, 307. 

(10) Halves of country bank notes. 
—Rex V. Mead, 4 C. & P. 535, 19 B.C. 
L. 637. 

(11) Notes generally.—Clapp v. 
Shephard, 23 Pick. (Mass.) 228, 230— 
28 C.J. p 725 note 38. 

(12) Shares of a company.—Rob¬ 
inson V. Jenkins, 24 Q.B.D. 275, 278 
—28 C.J. p 726 note 39. 

(13) Stock certificates.—Reid v. 
Cromwell, 183 A. 758, 760, 134 Me. 
186. 

(14) Treasury notes.—Collins v. 
People, 39 Ill. 233, 239. 

8. Held not to include 

(1) Accounts receivable.—^In re 
Hub Carpet Co., C.C.A.N.T., 282 F. 
12, 16. 

(2) Bank notes.— JJ. S. v. Moulton, 
C.C.MMS., 27 F.Cas.No.15,827, 6 Ma¬ 
son 587, 549—28 C.J. p 725 note 41. 

(3) Bonds.—Sims v. Thomas, 12 A. 
& E. 536, 560, 552, 40 RC.L. 268, 113 
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Reprint 916, 12 E.R.C. 332—Moore v. 
Moore, 1 Bro.Ch. 127, 129, 28 Reprint 
1030. 

(4) Debts generally.—Chapman v. 
Hart, 1 Ves. 271, 273. 27 Reprint 
1026—28 C.J. p 725 note 44. 

(5) A debt secured by deed of 
trust.—Citizens* Nat. Bank of Con- 
nellsville v. Harrison-Daddridge Coal 
& Coke Co.. 109 S.B. 892, 893, 89 W. 
Va. 659. 

(6) Leases or leaseholds. 

N.H.—Brewster v. Hill. 1 N.H. 350, 

352. 

N.J.—Olden v. Sassman, 66 A. 603, 
604, 72 N.J.Eq. 637. 

N.T.—^Putnam v. Westcott, 19 Johns. 
73, 76. 

(7) Literary property.—^Italian! v. 
Metro-Goldwyn-Mayer Corporation, 
114 P.2d 370, 372, 45 Cal.App.2d 464. 

(8) Money in the hands of an agent 
for investment, or choses in action 
in which such money has been in¬ 
vested.—^Davis V. Hincke, 106 N.E. 
708, 710, 264 Ill. 46. 

(9) Mortgages. 

Mich.—^Preston Nat Bank v. George 
T. Smith Middlings Purifier Co., 47 
N.W. 502, 606, 84 Mich. 364. 

N.J,—Williamson v. New Jersey 
South R. Co., 26 N.J.Eql. 398, 403. 
N.T.—State Trust Co. v. Casino Co., 
41 N.T.S. 1, 2, 18 Misc. 327. 

(10) Shares of stock.—^Richmond 
First Nat Bank v. Holland, 39 S.E. 
126, 129, 99 Va. 495, 604, 86 Am.S.R. 
898, So L.ItA. 15o. 

(11) Stock, and money in the 
funds.—^Rex v. Capper, 6 Price 217, 
263, 146 Reprint 687, 8 B.R.C. 206— 
Chapman v. Hart 1 Ves. 271, 373, 27 
Reprint 1026. 

(12) Tax certificates.—^Heinrich v. 
Harrigan, 123 N.E. 309, 313, 288 Ill. 
170, 

(13) Transfer of accounts.—Pres¬ 
ton Nat Bank v. George T. Smith 
Middlings Purifier Co., 47 N.W. 502, 
506, 84 Mich. 364. 

a. Phrases oonstmed 

(1) “Goods and chattels on demised 
premises taken by virtue of execu¬ 
tion.”—^National Cash Register Co. v. 
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which more recent adjudications have not been 
found see 28 C.J. p 725 notes 60-68. 

-Goods and Effects. A phrase of frequent use 

which, in its natural and ordinary sense, refers to 
movable personal property,^® being a translation 
of the French espression /^fonds et biens.”ii The 
term is said to be free from all ambiguity or doubt, 
whether used in the popular, lexicographical, or le¬ 
gal sense.i2 it embraces all kinds of personal prop¬ 
erty,unless the context shows that it was used in 
a narrower sense but does not embrace real 
property,unless the context shows it was to have 
this more extended meaning.i® 

-Goods, Wares, and Merchandise. 

In general A phrase of large signification, both 
at common law and under various statutes,!*^ es¬ 
pecially the statute of frauds.!® It is of flexible 
meaning and is to be construed with reference to 
the subject matter and, context in which it ap¬ 


pears.!® Speaking generally, the words taken to¬ 
gether designate commodities and personal chattels, 
and are equivalent to the term ^^personal proper- 
ty W20 They are constantly used in legal and com¬ 
mon speech to designate whatever species of prop¬ 
erty is not embraced by the phrase ^^ands, tene¬ 
ments, and hereditaments.”®! In its broad sense, 
the phrase may be defined as applying to, or mean¬ 
ing, all forms of tangible and intangible personal¬ 
ty;®® articles;®® commodities possessed of intrin¬ 
sic value and capable of delivery ;®4 corporeal mov¬ 
able property;®® every species of property which 
is not real estate or freehold;®® personal proper¬ 
ty ;®7 tangible personal property;®® and, more spe¬ 
cifically, any personal property of which a larceny 
may be committed, and not merely those efiPects and 
things which are offered for sale.®® In its narrow 
import or restricted sense, it has been defined as 
all movable property that is ordinarily bought and 
sold;®® articles or objects of trade and commerce;®! 
articles such as are usually kept in stock for sale 


Sorto, 161 A. 766, 767, 106 Pa.Super. 
106. 

(2) “Goods and chattels or credits 
and effects,“ as Including a vessel.— 
]|l6:cGahern v. Koppers Coal Co., C.O. 
A.Pa., 108 P.2d 652, 653. 

(3) “Goods or chattels of a Judg¬ 
ment debtor.”—General Motors Ac¬ 
ceptance Corporation v. Baker, 291 N. 
r.S. 1015, 1018, 161 Misc. 238. 

10. Kan.—Johnson v. Olson, 142 P. 
256, 258, 92 Kan. 819. 

“Goods, effects, or credits” as not In^ 
GlTLdiXlg' 

(1) Ohoses in action.—^Lupton v. 
Cutter, 8 Pick., Mass., 298, 300— 
Perry v. Coates, 9 Mass. 537. 

(2) An execution.—Sharp v. Clark, 
2 Mass. 91, 93. 

(3) Land.—Ludlow Sav. Bank & 
Trust Co. V. Knight, 102 A, 51, '92 VL 
171, 2 AL.R. 1433—28 C.J. p 726 note 
76 [a]. 

(4) Notes of a hanking company.— 
Perry v. Coates, supra. 

11. Neb.—^Erickson v. Carlson, 145 
N.W. 352, 95 Neb. 182, 183. 

“Ponds et biens” defined see 10 C. 
J.S. p 358 notes 66, 67. 

12. Pa—Vandergrift’s Appeal, 83 
Pa 126, 129. 

13. Ka.n .—Johnson v. Olson, 142 P. 
25$, 2'5S, 92 Kan. 819. 

Ky.—Ford's Adm'r v. Wade's Adm'r, 
45 S.W.2d 818, 819, 242 Ky. 18. 
Bebt indnded 

N.T.—^Minor v. Gurley, 80 N.Y.S. 596, 
39 Misc. 662, 663. 

Pa—^Neely v. Grantham, 58 Pa 433, 
440. 

2HL OkL-^Ks^ts T. Mid-Continent L. 
lnaC!o.; 182 P: 85, 87, 76 OkL 105. 

/ ' / • 


Oextlfioates of stock not included 
Okl.—^Harris v. Mid^ontlnent L. Ins. 
Co., supra 

15. Iowa—^Meier v. Lee, 76 N.W. 

712, 715, 106 Iowa 303, 308. 

Kan.—^Johnson v. Olson, 142 P. 256, 

• 258, 92 Kan. 819, L.R.A.,191511 827. 
Seld not included 
Leaseholds of land or the buildings 
thereon.—^Vandergrlft's Appeal, 83 
Pa 126, 129, 

10- Kan.—Johnson v. Olson, 142 P. 
256, 258, 92 Kap. 819, .L.R.A.,191513 
327. 

Ky.—Ford's Administrator v. Wade's 
Administrator, 45 S.W.2d 818, 819, 
242 Ky. 18. 

Neb.—^Erickson v. Carlson, 145 N.W. 

352, 96 Neb. 182. 
l^and included 

Wash.—^In re Stlxrud, 109 P. 343, 349, 
53 Wash. 339, 33 L.R.A.,N.S., -632, 
Ann.Cas.r912A 850. 

28 C.J. p 726 note 77 [a]. 

17. Mass.—Basset v. Boston, 114 N. 
B. 1035, 226 Mass. 64. 

Tex.—Crowe v. Union Automobile 
Ins. Co., Civ.App., 79 S.W.2d 168, 
171, Quoting Corpus Juria 

18. “Historically the expression of 
'goods, wares, and merchandise' ap¬ 
pears to 'have had its origin in the 
statute of frauds.”—State v. Frost, 
N.H., 17 A2d 441, 444. 

19. N.H.—State v. Frost, supra 

2a CaL—^Ex parte Gundelflnger, 262 
P. 465, 466, 87 Cal.App. 636, Quot¬ 
ing Corpus Jtiris. 

Ind.—Culp V. Holbrook, 129 N.B. 278, 
280, 76 Ind.App. 272. 

Mciss.—^Basset v. Boston, 114 N.B. 
I 1035, 226 Mass. 64. 

I Tex.—Crowe y. Union Automobile In- 
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surance Co., Civ.App., 79 S.wl2d: 
168, 171, Quoting Corpus Juris. 

21. -Cal.—Ex parte Holmes, 203 P. 
898, 399, 187 Cal. 640. 

Tex:-^rowe v. Union Automobile In¬ 
surance Co., Civ.App., 79 S.W.2d: 
168, 171, Quoting Corpus Juris. 

28 C.J. p 726 notes 88, 89. 

22. N.H.—State v. Frost, 17 A.2a: 
441, 444. 

23. U.S.—The Conqueror, N.T., 17 S. 
Ct 510, 612, 166 U.S. 110, 41 L.Bd. 
937.' 

24. Sask.—^Reg. v. Prosterman, It 
WestL.R, 141. 

25. Md.—Webb V. Baltimore & E. S. 
R. Co., 26 A 113, 115, 77 Md. 92, 39 
Ani.b.R. 396. 

Pa—Commonwealth v. Keller, 9 Pa. 
Co. 253, 254. 

2a U.S.—Gay v. U. S., La. ,13 Wall. 

358, 362, 20 L.Ed. 606. 

Ind.—Culp V. Holbrook, 129 N.E. 278. 

280, 76 Ind.App. 372. 

Pa—^In re Johnson's Estate, 4 A2d: 

157, 180, 333 Pa 193. 

Tex.—Crowe v. Union Automobile In¬ 
surance Co., Civ.App., 79 S.W.2d. 
168, 171, Quoting Corpus Juris. 

27- N.J.—Greenwood v. Law, 26 A.. 
134, 55 N.J.Law .l68, 176, 19 L.R.A 
688 . 

28 C.J. p 726 note 99. 

2a N.Y.—In re Brooks' Estate, 197' 
N.Y.S. 687, 638, 119 Misc. 738. 

99. Conn.—State v. Brooks, 4 Conn. 
446, 449. 

30. N.Y.—Smith v. Wilcox! 24 N.Y.. 
353, 358, 82 Am.D. 302. 

31. Cal.— Bx. parte Holmes, 208 P.. 
398, 899, 187 CaL 640. 

Pa—Commonwealth v. Keller^ 9 Pa¬ 
ce. 253, 264 . 



38 C.J.S. 


Q00B8 


by merchants or dealers the commodities bought 
and sold in trade and commerce, or by merchants 
and traders the stock in trade of a merehant.^^ 

The phrase has been held equivalent to, or syn¬ 
onymous with, “merchandise,’^^® ‘‘personal proper¬ 
ty,"tangible personal property,”37 and “tangi¬ 
ble property.”®® It has been contrasted with, or 


distinguished from, '^aggago”39 and “property.”^® 

Specific applications. As used in contracts, stat¬ 
utes, and the Hke, but always, of course, depending 
on the context and subject matter,^ ^ the term has 
been held to apply to, or to include, various sub¬ 
jects,^® and, according to the decisions on the ques- 


32. La.—state v. Fontenot, 36 So. 
630, 632, 112 La. 628. 

Similazly expremeA 

(1) That which Is sold by a mer¬ 
chant in the course of his business.— 
Dyott V. Letcher, 6 J.J.Marsh. (Ky.) 
541, 543. 

(2) Those articles only which are 
sold or kept for sale by a merchant. 
—^Dyott V. Letcher, supra. 

33. Cal.— 'Eix parte Holmes, 203 P. 
398, 399, 187 Cal. 640. 

N.Y.—Chamberlain v. Western 
Trans-p. Co., 46 Barb. 218, 223— 
Passaic Mfff. Co. v. Hoffman, 3 
Daly 495, 613. 

34L N.T.—In re Brooks* Estate, 19.7 
H.Y.S. 637, 639, 119 Misc. 738. 

35. Pa.—Commonwealth v. Keller, 9 
Pa.Co. 253, 264. 

36; Mass.—Basset v. Boston, 114 N. 
E. 1035, 226 Mass. 64. 

37. N.Y.—^In re Brooks’ Estate, 197 
N.Y.S. 637, 639, 119 Misc. 738. 

38. N.Y.—In re Arbib’s Estate, 216 
N.Y.S. 622, 523, 127 Misc. 820. 

39. N.Y.—Chamberlain v. Western 
Transp. Co-, 45 Barb. 218, 223. 

4a Xiass ezteiLSlve import than 
"property** 

riL—The Chicago and A Railroad 
Company v. Thompson, 19 Ill. 678, 
585. 

Masc.—Whiten v. Old Colony Ins. Co., 

2 Mete. 1, 15. 

41. Miss.—KennJngton v. Heming¬ 
way, 57 So. 809, 811, 101 Miss. 259, 
39 L.R.A,N.S., 641, Ann.Cas.l914B 
392. 

42. Applied to 

(1) Agricultural products, such as 
apples, cabbage, and potatoes.—State 
V. Long, 220 S.W. 690, 691, 203 Mo, 
App. 427. 

(2) Appliances.—Boston Tax Col¬ 
lector V. Rising Sun St. Lighting Co., 
118 N.E. 871, 872, 229 Mass. 494. 

(3) Anchors and chains of a ves¬ 
sel.—Weld v. Maxwell, C.aN.Y., 29 
P.Cas.No.l7,S74, 4 Blatchf. 136, 139. 

(1) Automobiles.—First Nat Bank 
of Stephenville v, Thompson, Tex. 
Com.App., 266 S.W. 884, 886—City 
Nat Bank v. Morgan. Tex.Civ.App., 
267 S.W. 1078, 1079. 

(5) Bank notes»—U. 5. v. Moulton, 
C.C.Mass., 27 F.Cas.No.15,827, 3 Ma¬ 
son 637. 

(6) Beer.—McKeown v. State, 124 
S.W.2d 19, 20, .197 Ark. 454. 

88 C. J.S.-60 


(7) Bocks or books and pamphlets. 
Ca*i.—^Bx parte Holmes, 203 P. 398, 

■ S99, 187 Cal. 540. 

Ill.—Village of South Holland v. 
Stein, 26 N.R2d 868, 869, 373 Ill. 
472, 127 AL.R. 957. 

Mass.—Commonwealth v. Anderson, 
172 N.E. 114, 117, 272 Mass. 100, 
69 AL.R. 1097. 

S.C.—State V. Meredith, 15 S.E.2d 678. 
679, 197 S.C 361. 

(8) Boulevard lamps, burners, 
domes, and incandescent mantles.— 
Boston Tax Collector v. Rising Sun 
St Lighting Co., 118 N.E. 871. 872, 
229 Mass. 494. 

(9) Claims based on insurance pre- 
miums.—^Moore v. McKinney, Tex. 
Clv.App., 151 S.W.2d 255, 260—Crowe 
V. Union Automobile Ins. Co., Tex. 
Civ.App.. 79 S.W.2d 168, 171. 

(10) A curricle.—^Duplanty v. Com¬ 
mercial Ins. Co., Anth.,N.P. (N.Y.) 
167, 168, 

(11) Distilled spirits.—The Bis- 

tilled Spirits. Mass., 11 Wall. (U.S.) 
356. 364, 20 L.Bd. 167. | 

(12) Fixtures or accessories used 
in connection with the business to 
which they are appropriate.—Bank of 
La Grange v. Rutland, 108 S.B. 821, 
822, 27 Ga.App. 442. 

(18) Fructus industriales see 
Frauds, Statute of § 76. 

(14) Gravel.—Coulton v. Ambler, 
13 M. & W. 403, 412, 153 Reprint 168. 

(15) Horses and harness.—^Boston 
Tax Collector v. Rising Sun St 
Lighting Co., 118 N.E. 871, 872, 229 
Mass. 494, 

(16) Intangible personalty covered 
by deed of trust.—^In re Johnson’s Es¬ 
tate, 4 ASd 157, 150, 333 Pa. 198. 

(17) An iron safe.—Rankin v. Van¬ 
diver, 78 Ala. 562, 566. 

‘ (18) Jewelry and silverware or per¬ 
sonal effects.—^In re Gould’s Estate, 
205 N.YS. 158, 169, 123 Misc. 14—In 
re Brooks’ B.etate, 197 N.Y.S. 637, 638, 
119 Misc. 738. 

(19) Live cattle.—Groomer v. Mc:- 
Millan, 128 S.W. 285,' 287, 143 Mo.App. 
612. 

(20) A lottery ticket—^Tohe v. Rob¬ 
ertson, 2 Whart (Pa.) 155, 162—Com¬ 
monwealth V. Keller, 9 Pa.Co. 263, 265. 

(21) A newspaper.—^Newcastle v. 
Treadwell, 36 Pa.Super. 80, 32. 

(22) A newspaper which is made 
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the subject of sale.—Smith v. Wilcox, 

24 N.Y. 353, 358, 82 Am.D. 302. 

(23) Office furniture.—Boston Tax 
Collector v. Rising Sun St Lighting 
Co., 118 N.E. 871, 872, 229 Mass, 494. 

(24) Oil, catchings, or other prod¬ 
ucts of a marine adventure.—Pad- 
dock v. Franklin Ins. Co., 11 Pick. 
(Mass.) 227, 230. 

(25) .Sale of right to enter theater 
without actually selling tickets.— 
State V. Hainlng, 293 P. 962, 953, 131 
Kan. 86 4. 

(26) Securities which are the sub¬ 
ject of common barter and sale, and 
which are given visible and palpable 
form by means of certificates, bonds, 
or other evidences of indebtedness.— 
Banta v. Chicago, 50 N.E. 233, 237, 
172 Ill. 204, 218, 40 L.R.A 611—28 
C.J. p 727 note 27. 

(27) Shares of corporate stock. 
Xnd.—Culp V. Holbrook, 129 N.E. S78, 

280, 76 IndLApp. 272. 

Mo.—^Houston v. Mahoney, App., 219 
S.W. 128. 

Wash.—Coleman v. St. Paul & Taco¬ 
ma Lumber Co., 188 P. 532, 536, 110 
Wash. 259. 

28 C.J. p 727 note 28. 

(28) Sheet music.—Commonwealth 
V. Nax, 13 Gratt. 789, 791, 54 Va. 789, 
•791. 

(29) Silver dollars.—The Elizabeth 
& Jane, C.aMass., 8 F.Cas.No.4,365, 2 
Mason 407, 408. 

(30) Stock, or shares in joint-stock 
companies.—Pray v. Mitchell, 60 Me. 
430, 436. 

(31) A team of mules or horses.— 
Pilcher v. Faircloth, 33 So. 54‘5, 646, 
135 Ala. 311—28 C.J. p 727 note 30. 

(32) Theatre tickets. 

Cab—Ex parte Dees, 194 P. 717, 719, 
50 Cal. App. 11. 

Kan.—State v. Blair, 288 P. 729, 730, 
130 Kan. 863. 

(33) Tools.—^Boston Tax Collector 
V. Rising Sun St. Lighting Co., 118 
N.E. 871, 872, 229 Mass. 494. 

(34) Trees under a contract of sale 
of lumber.—Smith v. Surman, 9 B. & 
C. *561, 568. 17 B.C.L. 253, 109 Re¬ 
print 209—28 C.J. p 727 nOte 32. 

(35) Wagons.—Boston Tax Collec¬ 
tor V. Rising Sun St. Lighting Co., 
supra. 

(36) Whisky, even though not the 
subject of lawful traffic.—^Ellis v. 
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tion, Las "been held not to include other siibjects>3 
Goods and merchandise** A phrase used to des¬ 
ignate personal property.^^ 

-^Household Goods. The term is nomen gener- 

alissimum;^^ and lias been defined to mean articles 
of household use of a permanent nature, which 
are not consumed in their enjojrment;^® articles 
with which a residence is equipped, other than fix¬ 


tures, designed in their manufacture as instruments 
of the household.47 It fairly embraces articles com¬ 
monly used in a family,48 including everything 
about the house that is usually held and enjoyed 
therewith, and that tends to the comfort and ac¬ 
commodation of the household.48 Particular arti¬ 
cles have been held included by the phrase,®8 and 
others have been held not included.®^ 


Commonwealth, 217 S.W. 368, 186 Ely. 
494, 496. 

43. Beld not to apply to 

(1) Alcohol.—Bridges v. State, 37 
Ark. 224, 228. 

(2) Appurtenances or equipments 
of a ship, as a chain cable, or other 
articles, purchased bona flde for the 
use of the ship.—^U. S. v. Chain Cable, 
C.C.Masa, 25 F.Cas.No. 14,776, 2 Sumn. 
362, 365. 

(3) Bank bills.—Citizens* Bank v. 
Nantucket Steamboat Co,, C.C.Mass., 

5 F.Cas.No.2,720, 2 Story 16, 66—28 
C.J. p 727 note 36. 

<4) The business of selling vinous, 
spirituous, and malt liquors.—^In re 
Pennsylvania Bottling & Supply Co., 

6 Pa.Dist 530, 631, 19 Pa.Co. 593, 694. 

(5) A cemetery monument to be 
constructed.—Carrollton Monument 
Co. V. Geary, 240 S.W. 506, 607, 210 
Mo.App. 46. 

(6) Clothes and textiles stored for 
hire by operators of a cleaning and 
renovating business.—State v. Frost, 
N.H., 17 A.2d 441, 444. 

(7) A debt.—Rennie v. Quebec 
Bank, 3 Ont.!.. 641, 646. 

(8) Dredges and scows.—The In¬ 
ternational, D.C.Pa., 83 F. 840, 841. 

(9) Farm products in the hands of 
farmers.—Commonwealth v. Gardner, 
19 A. 650, -551, 133 Pa. 284, 19 Am.S. 
R. 64'5, 7 Ii.R.A. 666. 

(10) Fructus naturales see Frauds, 
Statute of S 76. 

(11) A gasoline pump and tank. — 
West Furniture Co. v. Cason, Tex. Civ. 
A.pp., 218 S.W. 774, 776. 

(12) Horses.—^Knapp v. North 
Wales Mut. Live Stock Ins. Co., 11 
Montg.Oo. (Pa.) 119, 120. 

(IS) Lemons.—State v. Campbell, 
106 -S.W. 637, 639, 206 Mo. 579. 

(14) A license to use a patent fur¬ 
nace.—Chanter v. Dickinson, 6 M. & 
G. 253, 44 F.C.L. 140, 134 Reprint 
660. 

(15) Money in bank.—Boston Inv. 
Co. V. Boston, 33 N.B. 580, 681, 158 
Mass. 461. 

(16) Notes and accounts due,—^Van 
Patten v. Leonard) 8 N.W. 334, 337, 
55 Iowa 520. 

(17) A patent or the right to an 
invention.—^Beacon Oil Co. v. Perelis, 
160 N.B. 892, 893, 263 Mass. 288. 

(18) A pleasure yacht built in a 


foreign country, and purchased there 
by an American citizen, after her en¬ 
tering port in this country.—The 
Conqueror, N.T., 17 S.Ct. 510, 513, 166 
U.S. 110, 41 L.Bd. 937. 

(19) Property and produce sold by 
a farmer.—^Dyott v. Letcher, 6 J.J. 
Marsh. (Ky.) 641, 643. 

(20) Railway scrip shares.—^Hum¬ 
ble V. Mitchell, 11 A. & B. 206, 3-9 B.C. 
L. 130, 113 Reprint 392, 23 E.R.C. 207 
—28 C.J. p 727 note 49. 

. (21) A set of artificial teeth.—Pas¬ 
saic Mfg. Co. V. Hoffman, 3 Daly (N. 
Y.) 495, 613. 

(22) Shares of joint-stock compa¬ 
nies.—Mills V. Friedman. 181 N.T.S. 
285, 294, 111 Misc. 263. 

(23) Stocks and bonds.—^Bx parte 
Gundelllnger, 262 P. 465, 87 CaLApp. 
636. 

(24) A subscription for shares of 
stocks.—Webb v. Baltimore & B. S. 
R. Co., 26 A, 118, 115, 77 Md. 92, 39 
Am.S.R. 396. 

(26) Teams and wagons used by a 
lessee in delivering goods to his cus¬ 
tomers.—^Van Patten v. Leonard, 8 N. 
W. 334, 337, 55 Iowa 520. 

(26) United States treasury checks. 
—^Beers v. Crowell, Dudl. (Ga) 28, 29. 

44. Burrill L.D. 

SCeld to Indnde 

• (1) Specie dollars, the proceeds of 
the sale of particular goods. 

Ill,—Chicago & A. R Co. v. Thomp¬ 
son, 19 IIL 578, 585. 

N.T.—^American Insurance Co. v. 
Griswold, 14 Wend. 399, 458. 

(2) Stock certificates.—^Alexander, 
for Use of To bey Furniture Co., v. 
Live Stock Nat. Bank, 282 IILApp. 
315, 321. 

45. N.Y.—Dayton v. Tillou, 24 N.Y. 
Super. 21, 27. 

4a Kan.—Smith v. Findley, 8 P. 871, 
876, 34 Kan. 316. * 

Or.—^Marquam v. Sengfelder, 32 P. 
676, 679, 24 Or. 2. 

**Household furniture” defined see 
Furniture 37 C.J.’S. p 1413 note 88— 
p 1414 note 1. 

47. Ind.—^Kramer v. Beebe, 116 N.B. 
83, 86, 186 Ind. 349. 

4a N.Y.—^Dayton v. Tillou, 24 N.Y. 
Super. 21, 27. 

49. Minn.—Webb v. Downes, 101 N. 
W. 966, 967, 93 Minn. 467. 
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60. Held Included 

(1) Books.—^Dayton v. Tillou, 24 
N.Y.Super. 21, 27. 

(2) Bronzes, china pictures and 
statuary.—^Peckham v. Peckham, 127 
A. 93, 94, 97 N.J.Bq. 174. 

(3) Clocks.—Slanning v. Style, 3 P. 
Wms. 334, 336, 24 Reprint 1089. 

(•4) Gas fixtures.—Baldinger v, Le¬ 
vine, 82 N.Y.S. 483, 484, 83 App.Div. 
130—Iden v. Sommers, 18 N.Y.S. 779, 
61 N.Y.Super. 177. 

(6) Paintings.—^Dayton v. Tillou, 
supra 

(6) Pianos.—Wood Piano Co. v. 
Huckins, 78 A. 614, 616, 75 N.H. 611— 
Lamb v. King, 62 A. 493, 494, 73 N.H. 
400. 

(7) Plate. 

Kan.—Smith v. Findley, 8 P. 871, 876, 
34 Kan. 316. 

N.J.—^Peckham v. Peckham, 127 A 98, 
94, 97 N.J.Bq. 174. 

5L Held not included 

(1) Clothing.—In re Kmball, 40 A 
847, 20 R.I. 619, 620. 

(2) Furniture used for a rooming 
house by a single man.—^Lynch v. 
Boyer, 106 N.B. 786, 787, 56 Ind.App. 
514. 

(3) Goods kept for purposes of 
trade or business.—Smith v. Findley, 
8 P. 871, 876, 34 Kan. 316—28 C.J. p 
728 note 71. 

(4) Guns or pistols, if used as 
arms in riding or in shooting game.— 
Slanning v. Style, 3 P.Wms. 334, 336, 
24 Reprint 1089. 

(5) Hospital furnltura—^Pratt v. 
Jackson, 1 Bro.P.C 222, 224, 1 Re¬ 
print 628, 2 P.Wms. 302, 24 Reprint 
740. 

(6) Hotel furniture.—Common¬ 

wealth V. Stremback, 3 Rawle (Pa.) 
341, 344, 24 Am.D. 351. 

(7) Jewelry or watches.—In re 
Kimball, 40 A 847, 20 R.I. 619, 620. 

(8) Liquors.—Slanning v. -Style, su¬ 
pra. 

(9) Pianos.—Kehl v. Dunn, 61 N.W. 
71, 102 Mich. 681, 582, 47 Am.S.R. 
561. 

(10) Valuable paintings, under a 
particular contract based on tariff 
rates filed with the interstate com¬ 
merce commission.—Stokes v. Dela¬ 
ware, L. & W. R, Co., 132 N.Y.a 428, 
429, 430, 74 Misc. 402. 

(11) Wearing appareL—Larsen v. 



-^Personal Goods. Goods which are movable, be¬ 
longing to or the property of some person, and 
which have an intrinsic value.®® Various articles 
have been held included by the phrase,®® and oth¬ 
ers not included.®'^ 

"Personal goods” and "personal property” are 
convertible terms, in their general sense meaning 
the same thing.®® 

-Other Phrases employing the word are set out 

in the note.®^ Still other phrases as to which more 
recent adjudications have not been found see 28 
C.J. p 728 notes 81-6. 


Oregron Short Line R. Co., 110 P. 983, 
986, 38 Utah 130. 

(12) Wheat.—^Thompson v. David¬ 
son, 15 Minn. 412, 415. 

52. Ala.—^McUreery v. Berney Na¬ 
tional Bank, 22 So. 677, 578, 116 
Ala. 224. 67 Ain.S.B.. 105. 

Ill.—^Illinois Central R. Co. v. Mc¬ 
Clellan, 54 Ill. 58, 67, -5 Am.R. 83. 
SlmUaxly eapressed 

"Such personal property as has in 
itself elements of destruction or de¬ 
composition."—Steele v. Wyatt, 23 
Ala. 764, 768. 58 Am.D. 317. 

53. La.—^Kleinpeter v. Ferrara, 153 
So. 689, 690. 179 La. 193. 

N.T.—Schumann v. Davis, 13 N.T.S. 
676. 

Ohio.—^Reinhart & Newton Company 
V, State, 26 Ohio Cir.Ct 429, -431. 

54. Cal.—^Witherspoon v. Cross, 67 
P. 18, 19, 136 CaL 96. 

55. U.S.—^U. S. V. Davis, C.C.Mass., 
25 F.Cas.No.14,930, 5 Mason 356. 
<<Tlii]igrs perBonal, according to 2 

Blackstone Comm. c. 24, are things 
movable, or which may be carried 
about with and attendant upon a 
man’s person."—U. S. v. Moulton, C.C. 
Mass., 27 P.Cas.No.15,827, 5 Mason 
587. 

56^ Seld Included 

(1) Bank notes.—U. S. v. Moulton, 
C.C.Mass., 27 Fed.Cas.No.15,827, 5 Ma¬ 
son <537. 

(2) Doga—Commonwealth . v. 

Flynn, 188 N.B. 627, -629, 285 Mass. 
136, 92 A.L.R. 206. 

(3) Money.—^U. S. v. Moulton, su¬ 
pra. 

(4) Title deeds.—^Wilson v. Rybolt, 
17 Ind. 391, 392, 79 Am.D. 486. 

57. Held not included 

(1) Bills and notes.—^U. S. v. Da¬ 
vis, C.C.Mass., 25 F.Cas.No.14,980, 5 
Mason 3*56. 

(2) Bonds.—^U. S. V. Davis, supra. 

(3) Choses in action generally.— 
U. S. V. Davis, supra. 

(4) Dogs.—State v. Doe, 79 In<3f 9, 
14, 41 Am.R. 699. 

sa. Tenn.—State v. Brown, 9 Baxt 
53, 55, 49 Axn.R. 81. 


Phrases construed 

(1) "All goods of whatsoever de¬ 
scription.”—Succession of Hill, 116 
So. 176, 166 La. 755. 

(2) "Goods and commodities.”— 
The K—19234, D.C.N.J., 53 F.2d 246, 
249—28 C.J. p 725 note 69. 

(3) "Goods and credits," as not in¬ 
cluding money.—^Morrill v. Brown, 15 
Pick. (Mass.) 173, 176. 

(4) "Goods and movable effects,” 
as meaning utensils and goods ejus- 
dem generis.—Sutton v. Sharp, 1 
Russ. 146, 150, 16 Bng.Ch. 128, 38 
Reprint 57. 

(5) "Goods in deliverable state.”— 
Paulsen v. Gilmore, 2*96 P. 136, 138, 
160 Wash. 232. 

(6) "Goods of similar description,” 
as used in tariff acts see Customa 
Duties § 28 in Pocket Parts. 

(7) "Goods of the same class,” as 
equlveUent to "merchandise of the 
same descriptive properties.”—^L. E. 
Waterman Co. v. Gordon, D.C.N.Y., 8 
F.Supp. 351, 853, 

(8) "Goods of the same descriptive 
properties.”—^Joseph Tetley & Co. v. 
Pant Milling Co., Cust. & PaLApp., 
Ill P.2d 485, 489—California Prune 
& Apricot Growers Ass’n v. Dobry 
Flour Mills, Cust. & PatApp,, 101 
P.2d 838, 839—Langfteld v. Brady, 
Cust. & PatApp., 101 P.2d 530, 531— 
Traders Oil Mill Co. v. Lever Bros. 
Co., Cust & PatApp., 100 P.2d 249, 
250. 

(9) "Goods or choses in action.”— 
Guppy V. Moltrup, 126 A. 766, 767, 
281 Pa. 343. 

(10) "Goods returned without hav¬ 
ing been advanced in value or im¬ 
proved.”—^Raybestos Co. v, U. S., 12 
OtCustApp. 332, 333. 

(11) "Goods sold and deUvered,” 
as used to designate the action of as¬ 
sumpsit brought when the sale and 
delivery of. goods furnished the 
cause.—^Black L.D. See also the C.J. 
S. title Sales § 440, and 55 C.J. p 954 
note 39-p 955 note 69. 

(12) "Goods, wares and chattels 

. . . capable of being imported." 

— U. S. V. Reed, D,C,N.T., 274 P. 724, 
726. 


(13) “Green goods,** as a slang 
term referring to counterfeit money. 
—People V. Marvin, 29 N.T.S. 3S1, 
382, 79 Hun 310. 

(14) "Jacquard figured goods,” as 
having no particular meaning in 
commerce, but relating simply to 
goods figured by means of the Jac¬ 
quard device.—Wimpfheimer v. U. S., 
C.C.N.Y., 142 P. 849, 850—U. S. v. 
Johnson, C.C.N.T., 139 P. 55, 56. 

(16) "Knit goods,” as more appro¬ 
priately describing manufactured ar¬ 
ticles rather than manufactured ma¬ 
terial, such as piece goods.—^Arnold, 
Constable & Co. v. U. S., N.Y., 13 S. 
Ct. 406, 408, 147 U.S. 494, 37 L.Ed. 
263. Distinguished from "knit fa¬ 
brics" see 35 C.J.S. p 380 note 48 (2). 

(16) “Personal goods and chattels,” 
as restricted in meaning to property 
of the same kind as household fur¬ 
niture, and as not including promis¬ 
sory notes and cash on hand.—Peas- 
lee V. Fletcher’s Estate, 14 A. 1, 5, 
60 Vt. 188, 6 Am.S.R. 103. 

(17) "Personal goods of another,” 

as applying to the "personal goods of 
the United States.”—U. S. v. Maxon, 
C.C.N.Y., 26 F.Cas.No.15,748, 5 

Blatchf. 360. 

(18) "Prize goods” see the C.J.S. ti¬ 
tle War § 28, also 50 C.J. p 410 note 
68 and 67 C.J. p 400 note 61-p 403 
note 13. 

(19) "Production of goods for com¬ 
merce.” 

U.S.—Gordon v. Paducah Ice Mfg^ 

Co., D.O.Ky., 41 F.Supp. 980, 986— 

Fleming v. Atlantic Co., D.O.Ga., 

40 F.Supp. 6-54, 660—Divine v. Levy, 

D.C.La., 39 F.Supp. 44, 46. 

N.Y.—Pedersen v. J. P. Fitzgerald 

Const. Co., 18 N.T.S.2d 920.‘921, 173 

Misc. 188. 

(20) "Sell goods by sample.”—^Peo¬ 
ple V. Passafume, 22 N.Y.S.Sd 785, 
787. ^ 

(21) "Weighted goods” as synony¬ 
mous with "Ailed cotton goods” see 
36 C,J.S. p 75'9 note 54. 

(22) "With all my worldly goods I 
thee endow," as embracing realty as 
well as personalty.—^Eddy v. Davis, 
35 Vt 247, 248. 


The term has been compared with, and distin¬ 
guished from, "furniture” see 37 C.J.S. p 1413 note 
87. 

As construed in exemption laws, see Exemptions 
§ 37, and in wills see the C.J.S. title Wills § 787, 
also 69 C.J. p 392 note 64-p 393 note 90. 

-^Feri^able Goods. Articles which contain in 

themselves the elements of speedy decay ;®2 goods 
which are lessened in value or which deteriorate by 
being kept;®® goods which decay and lose their 
value if not speedily put to their intended use.®^ 

59. 


947 



88 O.J.S. 


GOOD WILL 

This Title includes nature and incidents of rights of property in the custom or patronage of an estab¬ 
lished business or trade in general, and sales and other contracts relating thereto. 

Hatters not in Title* treated ^cwhere In this work* see Descriptive-Word Index 

Analysis 


I. IN aBNERAL, §§ 1-6 
n. SAIiE OB OTHER TRANSFER, §§ 7-16 

Sub-Analysis 


L IN OENERAIr-p 948 

§ 1. Definition—^p 948 

2. Nature and incidents—^p 950 

3. -Adherence to place, name, property, or business—^p 951 

4. - Termination—^p 953 

5. Ownership—953 

6. Valuation—^p 953 

n. SALE OR OTHER TRANSFER—p 954 

§ 7. In general—^p 954 

8. Sale in connection with property to which incident—955 

9. Conditional sales—^p 956 

10, Lease or mortgage—^p 956 

11, Competition-by formet owner—p 956 

12, - In absence of restrictive covenant—^p 956 

13, - Restrictive covenants—p 958 

14, Remedies of parties—^p 959 

15, Seller's remedies—p 959 

16, - Purchaser's remedies—^p 960 


1. IN GENERAL 


§ 1. Definition 

Good will is that element of value which inheres in 
the fixed and favorable consideration of customers, aris¬ 
ing from , an established and well-known and well-con¬ 
ducted business. It Is distinguishable from the ''going 
value*' or "profits" of a business. 

It has been said that it is difficult to state a con¬ 
cise and at the same time comprehensive definition 
of good will.i Nevertheless, numerous decisions 
have accepted or cited with approval Justice Story's 


definition of good will as the advantage or benefit 
which is acquired by an establishment, beyond the 
mere value of the capital stock, funds, or property 
employed therein in consequence of the general pub¬ 
lic patronage and encouragement which it receives 
from constant or habitual customers on accoimt of 
its local position or common celebrity or reputation 
for skill, affluence, punctuality, or from other acci¬ 
dental circumstances or necessities, or even from 
ancient partialities or prejudices.^ Good will is al- 


1. BeL-^ye Odorless Incinerator 
■Corporation v. Felton, 162 A. 504, 

s w.wjgATT, m 

dL XJ.S.—Actoe, Palmers & Be Mooy 
■■ Foundry'-Co. V. Weiss, B.^C.Ohio, 21 
F,2d 492, 498—Plggly Wigrarly <3op- 


poration v. Saunders, B.C-Tenn., 1 
F.2d 572. 680. citings Corpus Juris, 
and modlded on other grounds, -C. 
CLA.* Saunders v. Piggly-Wlggly 
■Corporation, 80 P.2d 885., 

Ala.—Collas v. Brown, 100 So. 769, 
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770, 211 Ala. 443, citing Corpus 
Juris. 

BeL—^NTye Odorless Incinerator Cor¬ 
poration V. Felton, 162 A. 504, 511, 
6 W.W.Harr. 286. 

Ba.—^Rapides Grocery Co. v. Grant, 
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so frequently defined as that element of value which 
inheres in the fixed and favorable consideration of 
customers, arising from an established and well- 
known and well-conducted business.^ 

Some cases have followed an early English deci¬ 
sion in defining good will as nothing more than the 
probability that the old customers would resort to 
the* old place of business.^ This definition has, 
however, been criticized as too narrow,® since it 
fails to include the likelihood that customers will 
continue to do business with the old name regard¬ 
less of change of location.® 


In its broadest sense good will may be said to be 
reputation;*^ but generally the definitions given by 
the courts include as a leading element the proba¬ 
bility that the customers of the old establishment 
will continue their patronage.® Many other defini¬ 
tions used by the courts are similar in tenor to 
those heretofore stated and vary merely in the form 
of phraseology.® 

‘'Going value'* distinguished, “Good will” in the 
sense used in this title is different from, and is 
not to be confused with, “going value” or “going 
concern value” of a business.^® However, “going 


142 So. 696, 698, 174 La. 1083—J. 
Alfred Mouton, Inc. v. Hebert, 
App., 199 So. 172, 174. 

H.T.—Pett V. Spiegel, 202 N.T.S. 650. 
Wash.—Pollock v. Ralston, 104 P.2d 
934, 938, 5 Wash.2d 54. 

28 CtJ. p 729 note 2. 

3. U.S.—Los Angeles viras & Electric 
Corporation v. Railroad Commis¬ 
sion of California, CaL, <53 S.Ct. 
637, 647, 289 U.S. 287, 77 L.Bd. 1180 
—^Denver Union Stock Yard Co. v. 
United States, D.C.C 0 I 0 ., 21 F.Supp. 
83, 88. 

Mich.—Colton v. Duvall, 237 N.W. 48. 
49, 254 Mich. 846—Mills y. Rich, 
229 N.W. 462, 463, 249 Mich. 489. 
2^.T.—Randall v. Bailey, 23 N.Y.S.2d 
173, 177, affirmed 29 N.Y.S.2d 512, 
262 App.Div. 844, appeal denied 30 
N.Y.S.2d 808, 262 App.Div. 994, af- 
armed 43 N.B.2d 43, 288 N.Y. 280. 
Tex.—^Texas & P. Ry. Co, v. Mercer, 
Civ.App., 68 S.W.2d 896, 900, 

Wash.—J. L. Cooper & Co. v. Anchor 
Securities Co., 113 P.2d 845, 849, 
9 Wasli.2d 45. 

■4b U.S.—Dodge Brothers v. United 
States, D.C.Md., 83 F.Supp. 312, 318. 
Xy.—Waterbury v. Waterbury, 128 S. 
W.2d 668, 672, 278 Ky. 254—John¬ 
son V. Stumbo, 126 S.W.2d 165, 173, 
277 Ky. 301. 

Ija.—Rapides Grocery Co. v. Grant, 
142 So. 696, 698, 174 La. 1083— 
Liduidators of Nicholson Pub. Co. 
V. E. S. Upton Printing Co., 93 So. 
91, 162 La. 270. 

Okl.—Rosen v. Martin, 226 P. 677, 
102 OkL 66. 

28 C.J. p 730 note 4. 

S. U.S.—^Mutual Life Ins. Co. v. 

Menin, C.C.A,N.Y., 115 F2d 975, 977. 
28 C.J. p -730 note 6, 

■6. U.S.—Mutual Life Ins., Co. v. 
Menin, supra. 

*‘Good will Is dependent in Its much 
more important part upon the priv¬ 
ilege of Using the old name and of 
preventing its use by others; in mod¬ 
ern times . . . the mere privi¬ 

lege of doing business at the old site 
Is ordinarily not of prime oonse- 
eiuence.*’—^Mutual Life Ins. Co, v. 
Menin, supra. 


7- U.S.—^A. Harris & Co. v. Lucas, C 
C.A., 48 F2d 187, 189. 

28 C.J. p 730 note 6. 

“Good will consists largely of a 
reputation for competence, honesty, 
and fair dealing.**—^A. Harris & Co. v. 
Lucas, supra. 

8. Del.—^Nye Odorless Incinerator 
Corporation v. Felton, 162 A. 504, 
611, 5 W.W.Harr. 236—Scotton v. 
Wright, 121 A. 180, 2 W.W.Harr. 
192. 

D.C.-^Burke v. Canfield, 121 P.2d 877. 
74 APP.D.C. 6. 

Ill.—^United Romanian Meat Market 
& Grocery Co. v. Abramson, 218 Ill. 
App. 677—Lee Manning v. Kesner, 
209 IlLApp. 476, 476. 

Ky.—Waterbury v. Waterbury, 128 
S.W.2d 668, 672, 278 Ky. 264. 

MJcIl— dolton V, Duvall, 237 N.W. 48, 
254 Midh 346. 

N.Y.—Stogop Realty Co. v. Marie 
Antoinette Hotel Co., 217 N.T.S. 
106, ll'o, 217 App.Dlv. 555. 

28 C.J, p 730 note 7. 

Statutory deflnitiou 
- In some states good will has been 
defined by statute to be “the expecta¬ 
tion of continued public patronage.** 
—Mackay v. Clark Rig Bldg. Co., 42 
P.2d 341, 6 Cal.App.2d 44—28 C.J. p 
730 note 7 [b]. 

9- U.S.—Seneca Hotel Co. v. U. S„ 
CtCl., 42 F.2d 843, 344. 

Ill.—^United Romanian Meat Market 
& Grocery Co. v. Abramson, 218 IlL 
App. 677. 

Kan,—^Hines v. Roberts Bros., 232 P. 

1050, 1062, 117 Kan. 589. 

Mass.—Martin v. Jablonskl, 149 N.E. 

156, 253 Mass. 451. 

Ohio.—Jones v. Stevens, 146 N.F 894, 
896, 112 Ohio St 43. 

28 C.J. p 730 note 7 Ca]. 

Partioular daflnltloiis 
XD. “Good will is that asset, in¬ 
tangible In form, which is an element 
responsible for profits in a business.** 
—Pett V. Spiegel, 202 N-Y.S. 650, 657. 

(2) **It is benefit acquired beyond 
capital invested.**—^McDermott v. City 
of Seattle, D.C.Wash., 4 F.Supp. 855, 
8i57. 

. (3) It is the reasonable expectancy 
of preference in race of competition, 
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coming from succession in place, 
name, or otherwise to business that 
has won favor of customers.—^In re 
Brown, 160 N.F 681, 682, 242 N.Y. 
1, 44 A.L.R. 510—^In re Wltkind*s Es¬ 
tate, 4 N.Y.S.2d 933, 167 Misc. 885. 

(4) It is “the favorable considera¬ 
tion shown by the purchasing public 
to goods known to emanate from a 
particular source.**—White Tower 
System v. White Castle System of 
Eating Houses Corporation, C.C.A. 
Mich., 90 F.2d 67, *69, certiorari de¬ 
nied White Tower System v. VThite 
Castle System of Eating Houses Cor¬ 
poration, 58 S.Ct 41, 302 U.S. 720, 82 
L.Ed. 6*56—^Premier-Pabst Corpora¬ 
tion V. Elm City Brewing Co., D.C. 
Conn., 9 F.Supp. 764, 767. 

(5) Good will is “a form of incor¬ 
poreal commercial property resulting 
from the trade hospitality of the 
customers of the business towards 
the purchase of whatever goods the 
business has to sell.**—SociStS Vini- 
cole de Champagne v. Mumm Champ¬ 
agne & Importation Co., D.C.N.Y., 10 
F.Supp. 289, 294. 

(6) In a business of personal char¬ 
acter “good will** requires the com¬ 
bination of the elements of continu¬ 
ing an established business In its old 
place and of continuing it under the 
old style or name.—^Thursby v. Kir¬ 
by, 12 N.Y.S.2d 279, 282, 171 Mlsc. 
310. 

28 C.J. p 730 note 7 [a] (2). 

‘‘O-ood wiU” of ooxpoxatioiL Is fleet¬ 
ing intangible something which de¬ 
pends largely on personality and 
ability of officers and employees of 
corporation.—Lawson v. Household 
Finance Corporation, 152 A. 723, 17 
Del.Ch. 343, affirming 147 A. 812, 17 
DeLCh. 1. 

- “Good will value’’ is based on earn¬ 
ing potentiality in excess of normal 
return on tangible assets, and it 
means the existence of intangible val¬ 
ues in the business, such as a trade 
name of good repute, location, or 
uniqueness of product.—Securities 
.Realization Co. v. Peabody 6b Co., 20 
N.E.2d 874, 300 IlLApp. 156. 

10. U.S.—^Los Angeles Gas & Elec¬ 
tric Corporation v. Railroad Com- 
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§ 1 


concern value”, as applied to ordinary business, is 
of a somewhat similar nature, and attaches to the 
business, rather than to the property employed in 
such business.ii 

*^Profits"' distinguished. The distinction has been 
stated that profits are the gains realized from trade 
while good will is that which brings trade .^2 

Impairment of good will means the impairment 
of the value of the business sold, as by acts injur¬ 
ing the good disposition of the public toward the 
old place of business or impairing any of the advan¬ 
tages which the buyer has acquired by his pur- 
chase.15 


§ 2. Nature and Incidents 

Good will is property recognized and protected bV 
the iaw as such, it is characteristic of a goins buslness^ 
and is shown by proof of actuai successful operation or 
reputation arising from such operation, but It may exist 
even though the business for a time operates without 
net profits or at a loss. 

Good will is property recognized and protected 
by law as such.^^ Like other property, it may be 
damaged, and the owner thereof may have the right 
to recover damages for its injury or destruction.^® 
Good will is capable of sale or other transfer from 
one owner to another in connection with a transfer 
of the property, business, or other rights to which 
it is incident, see infra § 7, and it is an asset^® 


mission of California,, Cal., 63 S.Ct. 
637, 647, 289 U.S. 287, 77 KEd. 1180. 
N.D.—^Northern States Power Co. v. 
Board of Railroad Com’rs, 298 N.W. 
423, 432, 71 N.D. 1. 

11. Iowa.—Cedar Rapids Water Co. 

V. Cedar Rapids, 91 N.W. 1081, 1091. 
118 Iowa 234, 262. 

28 C.J. p 712 note 15 [f]. 

12. Iowa.—Carey v. Gunnison, 17 N. 

W. 881, 885. 

50 C.J.' p. 646 note 17 [d]. 

13. Del.—.Scotton v. Wright, 121 A. 
180, 2 W.W.Harr. 192. 

14. U.S.—American Dirlgold Corpo¬ 
ration V. Dirlgold Metals Corpora¬ 
tion. C.C.A.Mich., 125 F.2d 446— 
Mutual Life Ins. Co. v. Menin, C. 
C.AN.Y., 115 F.2d 975—U. B. Ozone 
Co. V. U. S. Ozone Co. of America, 
C.C.AI11., 62 P.2d 881—A Harris & 
Co. V. Lucas, C.C.A, 48 P.2d 187— 
Rotan V. U. S., D.C.Tex., 43 P.2d 
232—Red Wing Malting Co. v. Will- 
cuts, C.C.AMlnn., 15 F.2d 626, 629, 
49 A.L.R. 459, citing Corpus Jiizis, 
affirming, D.C., 8 F.2d 180, and cer¬ 
tiorari denied 47 S.CL 476, 273 U.S. 
763, 71 L.Bd. 879—Piggly Wiggly 
Corporation v. Saunders, D.C.Tenn,, 
1 F.2d 672, modified on other 
grounds, C.C.A. 30 F.2d 385—James 
Heddon's Sons v. Callender, D.C. 
Minn., 28 F.Supp. 643—^McDermott 
V. City of Seattle. D.CWash., 4 F. 
Supp. 855—Coca-Cola Bottling Co. 
V. Coca-Cola Co., D.C.Del., 269 F. 
796—^Durand v. Brown, Mich., 236 
F. 609, 149 C.C.A. 606—Washburn 
V. National Wall-Paper Co., N.Y., 
81 F. 17, 26 C.C.A 312. 

CaL—Carey v. Rraft-Phenix Cheese 
Corporation, 1)1 P.2d 540, 24 Cal. 
App.2d 617—Ruppe v. Utter, 243 P. 
715, 76 Cal.App. 19. 

Del.—^Nye Odorless Incinerator Cor¬ 
poration V. Felton, 162 A 504, 6 
'W.W.Harr. 236. 

Idaho.—=-Robison v. Hotel & Restau¬ 
rant Employees,* Local No. 782, of 
Boise, 207 P, 132, 36 Idaho 418. 27 
AL.R. 642. 


Ind.—Trentman v. Wahrenburg, 65 
N.E. 1057, 30 Ind.App. 304. 

Md.—Schill V. Remington Putnam 
Book Co.. 17 A2d 175, 179 Md. 88, 
reargument overruled 22 A 2d 128, 
179 Md: 83. 

Mo.—^Kreger Glass Co. v. Kreger, 
App., 49 S.W.2d 260—Southwest 
Pump & Machinery Co. v. Forslund, 
29 S.W.2d 165, 225 Mo.App. 262— 
Clabaugh v. Helbner, App., 236 S. 
W. 396. 

Neb.—Lobeck v. Lee-Clarke-Andree- 
sen Hardware Co., 56 N.W. 650, 37 
Neb. 168, 23 L.R.A 796. 

N.Y.—^In re Brown’s Will, 208 N.Y.S. 
369, 211 App.Div. 662, affirming 209 
N.Y.S. 237, 124 Misc. 473, and re¬ 
versed on other grounds In * re 
Brown, 150 N.E. 681, 242 N.Y. 1. 

N.C.—Ely Lilly & Co. v. Saunders,. 
4 S.E.2d 628, 216 N.C. 163, 125 AL. 
R. 1308. 

N.D.—^Mapes v. Metcalf, 88 N.W. 713, 
10 N.D. 601. 

Or.—^Kaller v. Spady, 24 P.2d 351, 
355, 144 Or. 206, citing Corpus Ju¬ 
ris. 

Tex.—Texas & P. Ry. Co. v. Mercer, 
90 S,W,2d 557, 127 Tex. 220, 106 
AL.R 1299, reversing. Civ. App., 
68 S.W.2d 896—Alamo Lumber Co. 
V. Fahrenthold, Civ. App., 68 S.W. 
2d 1085, 1088, error refused, citing 
lOorpus Juris. 

Va.—Wood V. Pender-Doxey Grocery 
Co., 144 S.E. 635, 151 -Va. 706. 

Wash.—^J. L. Cooper & Co. v. Anchor 
Securities Co., 113 P.2d 845, 9 

Wash.2d 45. 

28 C.J. p .730 note 8. 

Good will as asset of .bankrupt in de¬ 
termining question of insolvency 
see Bankruptcy § 214. 

"Property” within due process clause 
as including good will see Consti¬ 
tutional Law § 599. 

Good will as property constituting 
consideration for issuance of stock 
see Corporations § 241 cu 

Taxation of good will generally see 
the C.J.B. title Taxation § 84, also 
61 C.J. p 199 notes 41-47. 

Good will as affecting liability of 
corporate property to taxation see 
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the C.J.S. title Taxation § 133^ 
also 61 C.J. p 251 note 18 [a]. 

Good will as corporate capital of 
foreign corporation subject to tax¬ 
ation see the C.J.S. title Taxation 
§ 194, also 61 C.J. p 353 note 79. 
Good will subject to inheritance, suc¬ 
cession, and estate taxes see the C:. 
J.S. title Taxation § 1160, also 61*. 
C.J. p 1674 notes 13-16. 

Xutangibla propexi;y 

Good will is a species of intangible* 
personal property. 

U.S.—^Red W*lng Malting Co. v. Will- 
cuts, C.C.AMinn., 16 F.2d 626, 49* 
AL.R 459, affirming, D.C., 8 P.2d 
180, and certiorari denied 47 S.Ct. 
476, 273 U.S. 763, 71 L.Ed. 879— 
National Weeklies v. Reynolds, D. 
C.Minn., 43 F.Supp. 554. 

Ill-—^Mcllvalne v. City Nat. Bank &• 
Trust Co. of Chicago, 42 N.B.2d 93,. 
314 IlLApp. 496, transferred, see 21 
N.E2d 737, 371 Ill. 56'5. 

Minn.—^Peterson v. Johnson Nut Co., 
283 N.W. 661, 204 Minn. 300. 

N.Y.—In re Bijur’s Estate, 216 N.Y.S. 
623, 127 Misc. 206. 

Tex.—Sanderfur v. Beard, Civ.App., 
249 S.W. 274. 

However, it has' been said that 
good will is not property in the tech¬ 
nical sense so as to permit one to. 
have, either by prescription or con-, 
tract, such a proprietary right to the 
favorable regard of the public that he 
may exclude others therefrom.—Pre- 
mier-Pabst Corporation v. Elm City- 
Brewing Co., D,C.Conn., 9 F.Supp.. 
764. 

15. Tex.—Texas & P. Ry. Co. v.. 
Mercer, 90 S.W.2d 657, 127 Tex. 220, 
106 AL.R 1299, reversing, Civ.App.,.. 
58 S.W.2d 896. 

10, N.J.—^In re Deutz’s Estate, 149* 
A 267, 105 N.J.Eq. 671. 

Hot asset in ascertaining scAvency- 

where factual basis for value is not. 
shown.—Neugent Garment Co. v. U. 
S. Fidelity & Guaranty Co., 243 N.W.. 
454, 208 Wis. >560—28 C.J, p 731 note* 
11 Eb]. 
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which may be sold in connection with a business to 

pay creditors.17 

Good will is characteristic of a going business, 
and for most purposes it must be dealt with legally 
in connection with the business of which it has been 
said to be parasitic.^S While the existence of good 
will may be shown by proof of actual successful 
operation of a business, it may also be shown by 
proof of the reputation which arises from such op¬ 
eration.^® A business may possess good will even 
when for a period of time it operates without net 
profits,^® or at a loss.^i The existence of good 
will is not negatived by an omission to carry it on 
the books of the business at a certain valuation.®^ 

The term “good will,” when used in connection 
with the sale of a business, will not ordinarily be 
construed to include the title to a building in which 
the business is being conducted.^® A retail clerk 
may lawfully carry personal patronage to a new 
employer, and his action in so doing is not an inter- 


§ 3 

ference with the good will of the business in which 
he was formerly employed.®^ 

§ 3. - Adherence to Place, Name, Proper¬ 

ty, or Business 

Good will exists as proiperty merely as an Incident 
to other property rights and is not susceptible of sep¬ 
arate ownership or disposition, it may attach to the 
place, name, property* or reputation of a business, but 
some decisions hold that it may not adhere to a busi¬ 
ness or profession dependent solely on the personal qual¬ 
ities of the owner. 

Good will exists as property merely as an inci¬ 
dent to other property rights and is not susceptible 
of being owned and disposed of separately and apart 
from the property right to which it is incident.^® 
Good will may be attached to the particular place 
where the business is conducted 6 it is not, howev¬ 
er, necessarily dependent on iocality,27 and it may 
adhere to some other principal thing, such as the 
reputation acquired by an established business,^® 
the tangible assets of a trade,®® or the right to use 
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17- U.S.—S. F. Myers Co. v. Tuttle, 
<3.C.N.Y., 183 F. 235. 

Tex.—^Alamo Lumber Co. v. Fahrent- 
biold, Civ.App., 58 S.W.2d 1085, er¬ 
ror refused. 

,18b D.C.—^Burke v. Canfield, 121 F.2d 
877, n APP.D.C..6. 

18. U.fl.—^White Tower System v. 
White Castle System of Bating 
Houses Corporation, C.C.A.MIch., 90 
F.2d 67, certiorari denied White 
Tower System v. White Castle 
System of Bating House Corpora¬ 
tion, 58 S.Ct 41. 302 U.S. 720, 82 
L.Bd. 556. 

20. U.S.—Rookwood Pottery Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 45 F.2d 43. 

21. Ill.—Securities Realization Co. v. 
Peabody & Co., 20 N.K2d 874, 300 
I11.APP. 166. 

Mass.—Commissioner of Corporations 
& Taxation v. Ford Motor Co., 33 
N.B.2d 318, 308 Mass. '558, 139 A.L. 
R. 936. 

28. Mass.—Commissioner of Corpo¬ 
rations & Taxation v. Ford Motor 
Co., supra. 

23. Okl.—^Rosen v. Martin, 22$ P. 
677, 102 OkL 66. 

24. Va.—Wood v. Pender-Doxey Gro¬ 
cery Co.. 144 S.E. 635, 151 Va. 706. 

25. U.S.—Sommers v. Commissioner 
of Internal Revenue, C.C.A., 63 F.2d 
651—^Pfleghar Hardware Specialty 
Co. V. Blair, C.C.A., 30 F.2d 614— 
Red Wing Malting Co. v. Wlllcuts, 
C.C.A.Minn., 15 P.2d 626, 49 A.L. 
R. 459, affirming, D.C., 8 F.2d 180, 
and certiorari denied 47 S.Ct. 476, 
273 U.S. 763, 71 L.Ed. 879—Sawil- 
owsky V. Brown, 288 F. *533,' deny¬ 


ing petition to superintend and re-, 
vise, D.C., In re Sawilowsky, 284 
F. 975—Gehl v. Hebe Co., C.C.A. 
Wis., 276 F. 271—^In re Leslie- 
Judge Co., C.C.A.N.Y., 272 F. 886. 
certiorari denied Green v. Felder, 
41 S.Ct 625, 266 U.S. 704, 65 L.Ed. 
1180. 

Ala.—^National Surety Co. v. Fowler, 
114 So. 408, 217 Ala. 26. 

Del.—^Nye Odorless Incinerator Cor¬ 
poration V. Felton, 162 A. 504, 5 W. 
W.Harr. 236. 

HI.—Mcllvaine v. City Nat. Bank & 
Trust Co. of Chicago, 42 N.E.2d 93, 
314 Ill.App. 496, transferred, see 21 
N.E.2d 737, 371 Ill. 566. 

Iowa.—^Haggin v. Derby, 229 N.W. 
257, 2'39, 209 Iowa 939, citing Cor¬ 
pus JPuzls. 

Mich.—Petition of Trinklein, 8 N.W. 
2d 631, 633, quoting Corpus Juris— 
Maitland v. Slutsky, 276 N.W. 726, 
728, 281 Mich. 669, quoting Corpus 
Jurls- 

Mo.—Magee v. Pope, 112 S.W.2d 891, 
898, 234 Mo.App. 191, quoting Oor- 
uus Jbrls- 

28 C.J. p 731 note 15. 

OoutiiLulng business 

Good will has no existence except 
in connection with a continuing busi¬ 
ness.—^Red Wing Malting Co. v. Will- 
cuts, C.C.A.Minn., 16 F.2d 626, 49 A. 
L.R. 459, affirming, D.C., 8 P.2d 180, 
and certiorari denied 47 S.Ct. 476, 278 
.U.S. 763, 71 L.Ed. 879. 

26. La.—Liquidators ' of Nicholson 
Pub. Co. V. E. S. Upton Printing 
Co., 93 So. 91, 162 La. 270. 

Mich.—^Maitland v. Slutsky, 276 N. 
W. 726, 728, 281 Mich. 669, quoting 
Corpus Juris- 


Mo.—Magee v. Pope, 112 S.W.2d 891, 
898, 234 Mo.App. 191, quoting Cor¬ 
pus Juris. 

28 C.J. p 731 note 16. 

27- Ky.—Johnson v. Stumbo, 126 S. 

W.2d 165, 277 Ky. 301. 

Mich.—^Maitland v. Slutsky, 275 N. 
W. 726, 728, 281 Mich. 669, quoting 
Corpus Juris. 

28 C.J. p 732 note 17. 

Where no business done 

Good will may exist in territory 
where no business is done by the pos¬ 
sessor of the good will.—White Tow¬ 
er System v. White Castle System of 
Bating Houses Corporation, C.C.A. 
Mich., 90 F.2d 67, certiorari denied 
■White Tower System v. White Castle 
System of Eating Houses Corpora¬ 
tion, 68 S.Ct. 41, 302 U.S. 720, 82 L. 
B^ 556. 

Caf4 business 

“Good will,” as applied to cafS 
business, is lure of place for public 
seeking such service, arising from 
name, location, reputation, service, 
general atmosphere, including effect 
of crowd of pleased customers, and 
habit of going there.—Collas v. 
Brown, 100 So. 769, 211 Ala. 443. 

88. U.S.—White Tower System v. 
White Castle System of Eating 
Houses Corporation, C.C.A.Mich., 90 
F.2d 67, certiorari denied 'White 
Tower System v. White Castle Sys¬ 
tem of Eating Houses Corporation, 
58 S.Ct 41, 302 U.S. 720, 83 L.Ed. 
-556. 

28 C.J. p 732 note 18. 

29. Mass.—Canadian Club Beverage 
Co. V. Canadian’ Club Corporation, 
168 N.B. 106, 268 Mass. 561. 

28 C.J. p 732 note 19. 
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a particular name, 30 trade-mark,®^ or valuable trade 
secret.®3 The name under which; a business has 
been established and is carried on is not the sole 
constituent of the g-ood will of such business.®® 

It has been said that good will which rests only 
on the voluntary forbearance of those engaged in 
a particular trade is not property in any sense 
known to the law.®^ On the other hand, the mere 
expectation that a landlord who has been in the 
habit of renewing a lease will continue to do so 
has been said to be a valuable interest ;®5 and so 
has the custom of the state to give settlers the pre¬ 
emptive right to purchase the land settled upon.®® 
It has been held that the subscription lists and good 
will of a newspaper do not constitute any element 
of value j®*^ but it has also been held that such a 
list is not unlike the good will of a business, al¬ 
though it may not possess all of its attributes.®® 


No valuation should be allowed for good will in 
estimating the value of the property of a public 
service corporation having a monopoly.®^ 

Business or profession dependent on personal 
qualities of owner. It has frequently been held that 
good will does not adhere to a business or profes-- 
sion dependent solely on the personal ability, skill,, 
integrity, or other personal characteristics of the 
owner.^® According to other decisions, however, 
good will may exist in a professional as well as 
a commercial business, and may be sold together 
with the estate,^! and, irrespective of whether there 
is technically a good will adherent to a business 
or profession dependent on personal qualities of the 
owner, contracts disposing thereof coupled with an 
agreement that the seller would not compete,. if 
otherwise valid, are enforced.'*® In any case, an 


30n U.S.—^Morand Bros. v. Chippewa 
Springs Corporation, C.C.A.I11., 2 
F.2d 237, certiorari denied Chip¬ 
pewa Springs Corporation v. Mor- 
and Bros., 45 S.Ct. 229, 267 U.S. 
692, 69 L.Ed. 803—Coca-Cola Bot¬ 
tling Co. V. Coca-Cola Co., P.C.Del., 
269 F. 796. 

Ga.—Korgan v. Frank E. Block Co., 
146 S.B. 19, 167 Ga. 463. 

La.—^Llndstrom v. Sauer, App., 166 
So. 636, 639, citing Corpus Jnxis. 
Mass.—Gaines v. Hake, 141 N.E. 509, 

Mich.—Petition’ of Trlnklein, 8 N. 
W.2d 631, 633, quoting Corptw Ju¬ 
ris. 

N.T.—^Dairymen's League Co-op. 
Ass'n V. Weckerle, 291 N.T.S. 704, 
l-eO Misc. 866. 

28 C.J. p 732 note 20. 

Emplied transfer ou sale 

The sale of good will of a busi¬ 
ness, without more, is inclusive of 
the trade-name.—Union Fur Shop v. 
Max Melzer, Inc., 29 A.2d 873, affirm¬ 
ing 28 A.2d 202, 132 N.J.Eq. 380. 

Vasue of person 

<l) Word “person,” within statute 
providing that sale of good will does 
not include right to use name of 
“person” selling includes corpora¬ 
tion; but purchaser of business and 
good will- may hold itself out as sell¬ 
er's successor.—Thomas Day Co. v. 
King, C.C.A.Cal., 42 P.2d 421. 

. (2) In absence of contrary statu¬ 
tory provision, however, sale of good 
will of corporation which was in fact 
almost entirely owned by seller enti- 
t^d buyer to use of corporate name, 
eind obligated seller not to use his 
name or that of corporation so as to 
deprive buyer of right accorded him 
by sale of the good will.—^Lindstrom 
v.^ Sauer, La.App., .166 So. 636. 
name; 

Wh^ defendants spld milk busi¬ 


ness conducted under family name, 
good will of business, and right to 
use such family name in connection 
with business, purchaser had right 
to use family name and term which 
had become trade-name in connec¬ 
tion with milk business.—^Dairymen's 
League Co-op. Ass'n v. Weckerle, 291 
N.Y.S. 704. 160 Misc. 866. 

31. U.S,—^Morand Bros...v. Chippewa 
Springs Corporation, O.C.A.I11., 2 

'•F.2d 237, certiorari ' denied Chip¬ 
pewa Springs Corporation v. Mor- 
and Bros., -45 S.Ct. 229. 267 U.S. 
692, 69 L.Ed, 803—Pecheur Lozenge 
Co. V. National Candy Co., D.C.N.J., 
36 F.Supp. 730—Coca-Cola Bottling 
Co, V. Coca-Cola Co., D.C.Del., 269 
F. 796. 

28 C.J. p 732 note 21. 

32. Iowa.—^Moorehead v. Hyde, 38 
Iowa 382. 

Ust of customers 

Names, addresses, and require¬ 
ments of employer's customers on 
milk route in city may constitute 
good will.—Dairy Dale Co. v. Azeve- 
do. 295 P. 10, 211 Cal. 344. 

33. N.J.—^In re Hall's Estate, 125 A. 
246. 99 N.J.Law .1, modifying 119 
A. 669, 94 N.J.Eq. 398, and affirmed 
126 A, 924, 100 N.J.Law 405. 

34. U.S.—Sheldon Y. Houghton, C.C. 
N.Y., 21 F.Cas.No.12,748, 5 Blatchf. 
285. 

35. N.Y.—Phyfe v. Warden, 5 Paige 
268, 28 Am.D. 430. 

a0L N.Y.—^Armour v. Alexander, 10 
Paige 571. 

37. Md.—Seabrook v. Grimes, 68 A. 
883, 107 Md. 410, 12-6 Am.S.R. 400, 
16 L.R.A.,N.S., 483. 

28 C.J. p 738 note 31. 

38. U.S.—^National Weeklies v. 
Beynolds, D.C.Minn:, 43 F.Supp. 
654. 

39. US.—Willcox Y. Consolidated 
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Gas Co., N.Y., 29 S.Ct. 192, 212 U. 
S. 19, 53 L.Ed. 382, 48 L.R.A..N.S., 
1134, 15 Ann.Cas. 1034. 

28 C.J. p 733 note 32. 

40. Mo.—Magee v. Pope, 112 S.W.2d: 
891, 898, 234 Mo.App. 191, quoting 
Corpus Jazi& 

N.Y.—In re Brown, 150 N.E. 681, 242 
N.Y. 1, reversing la re Brown's 
Will, 208 N.Y.S. 359, 211 App.Div. 
662, which affirmed 209 N.Y.S. 237, 
124 Misc. 473—Bailly v. Betti, 148 . 
N.E. 776, 241 N.Y. 32, reversing 
208 N.Y.S. 830, 213 App.Div. 810. 

Pa.—In re Baer's Estate, 38 Pa.Dist. 
& Co. 409, 56 Montg.Co. 286, 54 
York Leg.Rec. 127. 

28 C.J. p 732 note 23. 

Attorney 

The administratrix of the estate of 
an attorney could not recover for 
the value of the good will of dece¬ 
dent from one to whom it was alleg¬ 
edly transferred, since the skill of an 
attorney could not survive his death, 
and hence any value inhering to it or 
to the concomitant reputation entire¬ 
ly disappeared.—In re Martin's Es¬ 
tate, 33 N.Y.S.2d 81, 178 Misc. 43. 

41- Tex.—Randolph v. Graham, Civ, 
App., 264 S.W. 402. 

28 C.J. p 733 note 24. 

Personality of corporate officer 
It has been said that the personal¬ 
ity of an officer of a corporation may 
become so identified with the man¬ 
agement of the corporation and the 
excellence of its products as to war¬ 
rant a holding that such personality 
entered into any good will the busi¬ 
ness enjoyed.—Jones v. Campbell- 
Taggart Associated Bakeries, C.C.A. 
Tex., 63 F.2d 58. 

4A Mo.—Clabaugh v. Heibner, App., 
236 S.W. 896. 

Oki.—^Herrington y. Hackler, 74 P.2d 
388,. 181 Okl. 396, 

28 O.J. p 733 note 2fo» 
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involuntary sale cannot be made of a good will 
based on professional reputation.^® 

'§ 4. -Termination 

As good will must adhere to some principal property 
or right, the extinction or termination of such property 
or right operates to extinguish the good, will dependent 
>on It. 

As good will must adhere to some principal prop¬ 
erty or right, the extinction of such property or 
right operates to extinguish the good will dependent 
on it.^^ Thus, where a business to which it is at¬ 
tached ceases to exist, the good will thereof termi¬ 
nates;^® but this is not so where a business to 
which good will adheres is sold as a whole, and 
the purchaser acquires the right to continue it.^® 
Where a receiver continually operates a property 
as a going concern until judicial sale, there is no 
abandonment of the good will of such property.^7 

As far as dependent on locality or name, good 
will may become extinct or rendered less valuable 
by the termination of the right to continue to oc¬ 
cupy the premises,^® or the loss of the right to do 
business under the name theretofore used,^^ or by 
the fact that others, whose names had been con¬ 
nected with .the business, have the right to use their 
own names in their own business.®® 

Although th-e sale of a business dependent solely 
on the personal ability, skill, or integrity of the 
owner may be valid, see supra § 3, if the owner 
dies without disposing of it die good will dies with 
him.®i 

§ 5. OwnersWp 

Business corporations may have a good will connect¬ 
ed with their -property, business, or other rights, but It 


Is the property of the corporation alone and can be trans¬ 
ferred only by It, although the owner of stock may have 
a proportionate vendible interest in the good will suffi¬ 
cient to sustain an agreement, incident to a sale of 
stock, not to engage in business In competition with 
the corporation. 

Good will as partnership property is considered 
in the C.J.S. title Partnership § 69, also 28 C.J. p 
735 notes 46, 47, 47 CJ. p 770 notes 25-37. 

Business corporations, as well as individuals, may 
have a good will connected with their property, 
business, or other rights it is the property of 
the corporation alone, and can be transferred only 
by it.®® The seller of the corporate stock has no 
vendible interest in the good will of the business 
carried on by the corporation, and cannot transfer 
any part thereof.®^ 

As the good will adheres to the corporate busi¬ 
ness, where a stockholder sells his stock his interest 
in the good will of the business goes with it.®® So 
it is held that the owner of an appreciable inter¬ 
est in the stock of a corporation has a proportion¬ 
ate vendible interest in the good will of the corpo¬ 
rate business which could be conveyed by him to 
the buyer of his stock so as to sustain an agreement 
by the seller not to engage in business in compe¬ 
tition with the cprporation.®® 

§ 6. Valuation 

While there Is no rigid rule for determining the val¬ 
ue of good will and each case must be considered In the 
light of Its own particular facts, past profits are nec¬ 
essarily taken Into account and the value is usually 
estimated at so many years^ purchase on the amount 
of such profits. 

No rigid and unvarying rule for the determina¬ 
tion of the value of good will has been laid down 
by the courts ;®'^ each case must be determined on 


TTnlicensed bnyer 

Sale of business and good will by 
one engaged in profession, coupled 
with-agreement not to compete, is en- 
dToreeable notwithstanding buyer is 
not licensed to engage in such pro¬ 
fession. 

Iowa.—Miller v. Eller, 183 N.W. 498, 
192 Iowa 147. 

iQr.—Thompson Optical Institute v. 
Thompson, 237 P. 965, 119 Or. 262. 

'43. Tenn.—Slack v. Suddoth, 62 S. 
W. 180, 102 Tenn. 376, 73 Am.S.R. 
881, 45 L.R.A. 589. 

-44. U.S.—Red Wing Malting Oo. v. 
Willcuts, C.aA.Minn., 16 F.2d 626, 
.49 A.Li,R. 459, affirming, D.C., 8 P. 
'2d 180, and certiorari denied 47 S. 
Ct. 476, 273 U.S. 763, 71 Li.Ed. 879. 

•4B. U.S.—Red Wing Malting Co. v. 
Willcuts, supra. 

Mich.—Pontiac Trust Co. v. Newell, 
254 N.W. 178, 246 Mich- 490. 

38 C.J. p 733 note 35. 


46L Wis.—Ott V. Boring, 121 N.W. 
126, 139 Wis, 403. 

28 C.J. p 734 note 36. 

47. U.S,—American Dirlgold Corpo¬ 
ration V. Dirigold Metals Corpora¬ 
tion, C.C.A.Mich., 126 P.2d 446. 

4a -Ala.—Duke v. Allen, 85 So. 286, 
204 Ala. 15. 

28 C.J. p 734 note 37. 

49. N.Y.—Matter of Randell, 8 N.T. 
S. 662, 2 Conn.Surr. 29. 

28 C.J. p 734 note 38. 

50. Ala.—Duke v. Allen, 85 So. 286, 
204 Ala. 16. 

28 C.J. p 734 note 39. 

51. Mo.—^Magee v. Pope, 112 S.W.2d 
891, 899, 234 Mo.App. 191, quoting 
Coxpns Josis. 

28 C.J. p 734 note 41. 

59. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Ford Motor 
Co„ 33 N.E.2d 318, 308 Mass. '558, 
189 A.Ii.R. 936. 

28 aJ. P 735 note 42. 
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53. CaL—^Dodge Stationery Co. v. 
Dodge, 78 P. 879, 145 Cal. 380. 

5^ Cal,—^Merchants’ Ad-Sign Co. v. 
Sterling, 57 P. 468, 124 CaL 429, 71 
Am.S.R. 94, 46 Ii.R.A. 142. 

28 C.J. p 736 note 44. 

55. Mont.—Wylie v. Wylie Perma¬ 
nent Camping Co., 187 P. 279, 57 
Mont. 115. 

28 C.J. p 735 note 45. 

5a Mich.—Buckhout v. Witwer, 122 
N.W. 184, 167 Mich. 406, 23 L.R.A., 
N.S., 606. 

NJD.—Bessel v. Bethke, 215 N.W. 868, 
56 N.D. 1. 

Okl.—Key r. Perkins, 46 P.2d 630, 178 
OkL 99. 

S.D.—^Public Opinion Publishing Co. 
V. Ransom, 148 N.W. 838, 84 S.D. 
381, Ann.Cas.l917A 1010. 

67. U.S.—Schuh Trading Co. v. Ooxn- 
I mlssloner of Internal Revenue, C.C. 

• A., 96 F.2d 404. 
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its own facts and circumstances.^s The determina¬ 
tion of the question must, within proper limits, be 
left to the jury, whose conclusion must rest on 
evidence legitimately tending to establish value and' 
supporting the verdict^® 

In determining the value the profits are neces¬ 
sarily taken into account, and the value is usually 
estimated at so many years’ purchase on the amount 
of such profits.®® Good will may, however, have a 
value, although there have been no past profits.®^ 

A principle applied in some cases is that the valu¬ 
ation of good will may be fairly arrived at by multi¬ 
plying the average net profits for a period of years 
by a number of years, such number being suitable 


and proper, having reference to the nature and 
character of the particular business under consid- 
eration.®2 Three factors have been said to enter 
into net profits: (1) Interest on the capital(2) 
personal services of the party and (3) the good 
will of the concern.®® 

Evidence. The basis of the estimate is past prof¬ 
its.®® Evidence of the condition of the business 
subsequent to the sale thereof has been admitted, 
however, for the purpose of enabling the jury to 
make comparisons and draw conclusions as to its 
condition at the time of the sale.®^ Expressions as 
to the value of the good will of a business must 
usually be regarded as the statement of an opinion 
and not as a statement of fact.®® 


n. SALE OE OTHEE TEANSFEE 


§ 7. In General 

Good will may be sold or otherwise transferred, as 
by will, and the purchaser may In turn assign the busi¬ 
ness and good will to another. General rules of con¬ 
struction aipply to the contract of sale, and it Is Im- 

111-—Salter v. Cojidon, 236 IlLApp. 

17, ‘40, Quoting: Corpus Juris. 

Mass.—Commissioner of Corporations 
and Taxation v. Ford Motor Co., 33 

N. B.2d 818, 308 Mass. -558, 133 A.L.. 

R. 936. 

28 C.jr. p 735 note 48. 

Valuation of good will for purposes 
of Inheritance, succession, and es¬ 
tate taxes see the C.J.8. title Taxa¬ 
tion § 1175, also 61 C,J. p 1697 note 
68-p 1638 note 76. 

5& XJ.S.—Sehuh Trading Co. v. Com¬ 
missioner of Internal Revenue, C. 

O. A., 95 P.2d 404. 

Mass.—Commissioner of Corpora¬ 

tions aud Taxation v. Ford Motor 
Co., 33 N.E.2d 318, 308 Mass. 558, 

139 A.L..H. 936. 

28 C.J. p 735 note 49. 

SvldexLoe held to show that good 
will was worth appraised value.— 

Rapides Grocery Co. v. Grant, 142 So. 

696, 174 La. 1083. 

69. N.Y.—Von Au v. Magenheimer, 

100 N.T.S. 669, 115 App.Div. 84. 

Or.—Sturtevant v. Dowson, 222 P. 

294, 110 Or. 166, reversing 219 P. 

802, no Or. 155. 

60. Mo.—Bell v. Wagner, 169 S.W.2d 
374, citing Corpus Juris. 

N’.T.—^Pett V. Spiegel, 202 N.T.S. 660. 

28 O.J. p 736 note 51. 

61 . Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Ford Motor 
Co., 33 N.E.2d 318, 808 Mass. 668, 

139 A.L.R 936. 

28 C.J. p 736 note 52. 

62. Mo.—Bell V. Wagner, 169 S.W. 

..2d 874, 37-5, quoting Corp'us Juris. 

— ^?ett V. Spiegel, 202 N.T.S. 650. 

28 C.J. p 736 note 63. 


plied that the seller will not Interfere with the vendee's 
Use and enjoyment. 

Good will, being property, see supra § 2, may be 
sold or otherwise transferred,®® leased, or mort- 

Tenn., 1 F.2d 672, 680, citing Cor¬ 
pus Juris, and modided on other 
grounds. C.C.A., Saunders v. Pig- 
gly-Wiggly Corporation, 30 P.2d 
385—^Reconstruction Finance Cor¬ 
poration V. J. G. Menlhan Corpora¬ 
tion, D.C.N.T., 22 F.Supp. 180— 
Coca-Cola Bottling Co. v. Coca-Cola 
Co., D.C.Del., 269 F. 796. 

Cal.—Ruppe v. Utter, 243 P. 716, 76 
CaLApp. 19. 

—Nye Odorless Incinerator Cor¬ 
poration V. Felton, 162 A. 504, 5 W. 
W.HaiT, 236. 

—United Romanian Meat Mafket 
& Grocery Co. v. Abramson, 218 
Ill.App. 577. 

Iowa.—Haggin v. Derby, 229 N.W. 
257, 209 Iowa 939—Miller v. Eller, 
183 N.W. 498, 192 Iowa 147. 

Md.—Burnham v. Burnham, 137 A. 
860, 153 Md. 147. 

Mass.—Canadian Club Beverage Co. 
V. Canadian Club Corporation, 168 
N.E. 106, 268 Mass. 561. 

Minn.—^Peterson v. Johnson Nut Co.. 

283 N.W. 561, 204 Minn. 300. 

Mo.—^Kreger Glass Co. v. Kreger, 
App., 49 S.W.2d 260—Clabaugh v. 
Heibner, App., 236 S.W. 396. 

N,Y.—CJholot V. Strohm, 266 N.T.S. 
647, 235 App.Div. 150—Dairymen's 
League Co-op. Ass'n v. Weckerle. 
291 N.T.S. 704, 160 Misc. 866. 

N.C.—^Ely Lilly & Co. v. Saunders, 4 
S.B.2d 628, 216 N.C. 163, 126 A.L.R 
1808. 

Tenn.—Sanford-Day Iron Works v. 
Enterprise Foundry & Machine Co.. 
198 S.W. 268, 138 Tenn. 437. 

Tex—^Texas & P. Ry. Co. v. Mercer. 
90 S.W.2d 557, 127 Tex 220, 106 
A.L.R L299, reversing, Clv.App.. 


The proper uumher of years is not 
a question of law, but one of fact.— 
Pett V. Spiegel, supra—^28 C.J. p 736 
note 54. 

63. N.Y.—Matter of Seaich, 156 N. 
Y.S. 579, 170 App.Div. 688, motion 
to dismiss appeal denied 113 N.E. 
1066, 218 N.Y. 692, and affirmed 
114 N.E. 1083, 219 N.Y. 634. 

28 C.J. p 736 note 55. 

64. N.Y.—^Kindermann v. Kinder- 
mann, 183 N.T.S. 897. 

28 C.J. p 736 note 56. 

65. N.Y.—In re Ball, 146 N.T.S. 499, 
161 App.Div. 79. 13 Mills Surr. 69. 

66- N.Y.—^Matter of Silkman, 105 N. 
Y.S. 872, 121 App,Div. 202, affirmed 
83 N.E. 1131, 190 N.Y. 560. 

28 C.J. p 737 note 58. 

67- N.Y.—^Von Au v. Magenheimer, 
110 N.Y.S. 629, 126 App.Div. 257, 
affirmed 89 N.E. 1114, 196 N.Y. 510. 

28 C.J. p 737 note 59. 

68. Iowa.—Hise v. Thomas, 166 N. 

W, 38, 181 Iowa 700. 

28 C.J. p 737 note 60. 

Expert opinion evidence as to value 
of good will: 

Competency of owner see Evidence 
§ 645 b <2). 

Of personal property see Evidence 
§ 545 e <1). 

69- U.S.—Crenshaw v. McKinley, a 
CAN.Y., 116 P.2d 877—Rotan v. U. 
S., D.C.Tex, 43 F.2d 232—Red Wing . 
Malting Co. v. Willcuts, C.C.A. 
Minn., . IS F.2d •626, 49 A.L.R 459, 
affirming, D.C., 8 P.3d 180, and 
certiorari denied 49 S.Ct. 476, 273 
U.S. 763, 71 L.Bd. 879—Piggly Wig¬ 
gly Corporation v. Saunders, D.C. 
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gaged, see infra § 10. It may also be disposed of 
by will,*^® and on the owner's death ordinarily be¬ 
comes a part of his estate, see Executors and Ad¬ 
ministrators § 97. 

The purchaser of a business together with its 
good will may in turn assign such business and 
good will to another,71 even if the transfer from 
the original owner does not run to the purchaser, 
■‘‘his successors and assigns.”72 Payments made to 
creditors for the purpose of restoring the credit 
rating of a business are not in the nature of a pur¬ 
chase of good will.73 

Construction and operation of contract. The gen¬ 
eral rules of construction of contracts, considered in 
Contracts §§ 294-372, apply in the construction of 
contracts of sale of a business and its good will.^^ 
A contract prepared by the seller, will be most 
strongly construed against the seller.75 

A sale of a business and its. good will carries 
with it the implied obligation that the seller will in 
good faith do nothing to injure the good disposition 
of the public to the old business, or impair the 


§ 8 

advantages and benefits which the purchaser has 
acquired by the purchase of the good will.76 

§ 8. Sale in Connection with Property to 
Which Incident 

Generally If the property or rights to which good 
will adheres are transferred, the good will passes to the 
transferee as an incident thereto, even though not spe¬ 
cifically mentioned, but the circumstances may Imply 
that good will is not Included In the sale of certain tangi¬ 
ble assets of a business. 

Good will, being always incident to some particu¬ 
lar place, name, property, or business to which it in¬ 
separably adheres, can be sold, assigned, or other¬ 
wise transferred only in connection with a transfer 
of the thing to which it is incident, see supra § 3. 
An assignment of good will is valid although made 
by a separate instrument several days before sale 
to the same party of the business and assets of the 

assignor.77 

If the property, business, or rights to which a 
good will adheres are sold or otherwise transferred, 
the good will, although not specifically mentioned, 
passes to the transferee as an incident thereto 
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58 S.W.2d 896—^Alamo Lumber Co. 

V. Fahrenthold, Civ.App., 68 S.W.2d 
1086, error refused—^Bettlnger v. 
Korth Fort Worth Ice Co., Civ.App., 
278 S,W. 466—City Ice Delivery Co, 

Evans, Civ.App., 275 S.W. 87— 
Sanderfur v. Beard, Civ.App;, 249 
S.W. 274. 

Wash.—J. 'Ll. Cooper & Co. v. Anchor 
Securities Co., 113 P.2d 845, 9 
Wash.2d 45. 

28 C.J. p 737 note 64. 

Sale of good will In bankruptcy pro¬ 
ceedings see Bankruptcy § 310. 

Sale of bankrupt’s aasets pending 
proceeding as including good .will 
see Bankruptcy S 164. 

BvldexLce held to authorise fludlug 
of sale of business and good will for 
adequate consideration, and that 
specified price was not paid.—Carey 
V. Kraft-Phenix Cheese Corporation, 
75 P.2d 640, 24 Cal.App.2d 517. 

Bight to use name 

Purchaser’s right to use name of 
business purchased was not post¬ 
poned by provision for continuance 
of vendor company to wind up its 
business.—Morgan v. Frank B. Block 
Co., 146 S.E. 19, 167 Ga. 463. 

7a Iowa.—Bradbury v. Wells, 115 N. 

W. 880, 188 Iowa 673, 16 L..R.A.,N. 
S., 240. 

28 C.J. p 737 note 67. 

71. Minn,—^Peterson v. Johnson Nut 
Co., 283 N.W. 561. 204 Minn. 300. 
28 C.J. p 737 note 69. 

Assignability of restrictive covenants 
see infra § 13. 

Bight to use name 

Purchaser of business having right 


to use name included in good will 
could transfer right.—Morgan v. 
Frank E. Block Co., 146 S.E. 19, 167 
Ga. 463. . 

72. Wash.—J. Li. Cooper & Co. v. 
Anchor Securities Co., 113 P.2d 846, 

9 Wash.2d 45, 

73. U.S.—^A Harris & Co. v. Lucas, 
C.C.A, 48 F,2d 187. 

Mass.—Gould v. Converse, 140 N.B. 
785, 246 Mass. 185. 

74. Ga.—^Valdosta Drug Co. v. Mash- 
burn Drug Co., 188 S.E. 694, 183 
Ga. 471, reversing Mashburn Drug 
Co. V. Valdosta Drug Co , 184 S.B. 
903, 63 Ga.App. 88, conformed to 
189 S.B. 677, 65 Ga.App. 197. 

Contract considered entire 

Contract for sale of business. In¬ 
cluding good will,, and providing that 
seller should not engage in certain 
business within prescribed territory 
and should prevent designated officers 
from engaging in such business with¬ 
in such territory, was required to be 
treated as entire and undivided, not¬ 
withstanding that separate notes 
were given for stock of goods and 
for good will of seller.—Valdosta 
Drug Co. V. Mashburn Drug Co., su¬ 
pra. 

75. Mich.—Colton v. Du vail, 237 N. 
W. 48, 254 Mich. 346. 

70- Ark.—^Patterson v. Rogers, 229 
S.W. 711, 148 Ark. 222. 

Ky.—Johnson v. Stumbo, 126 S,W.2d 
165, 277 Ky. 301. 

X^a.—J. Alfred Mouton, Inc. v. Hebert, 
App., 199 So. 172—Lindstrom v. 
Sauer, App., 166 So. 636. 
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Mich.—‘Colton V. Duvall, 237 N.W. 
48, 254 Mich. 346. 

N.T.—^Dairymen’s League Co-op. 

Ass’n V, Weckerle, 291 N.Y.S. 704, 
160 Mlsc. 866. 

Competition by former owner see in¬ 
fra §§ 11-13. 

“The sale of the good will of a 
business carries the implied cove¬ 
nant by the seller that he will not 
solicit the custom for which the pur¬ 
chaser paid and [with which] the 
seller parted for the consideration he 
received therefor.”—^J. L. Cooper & 
Co. V. Anchor Securities Co., 113 P.2d 
845, 849, 9 Wash.2d 45. 

77. U.S.—Bird & Son v. White. D.a 
Mass., 16 F.Supp. 168. 

78. U.S.—Wawak Co. v. Kaiser, C.C. 
AIIL, 90 F.2d 694, 698, citing Oor- 
ptui Juris —^Pfleghar Hardware Spe¬ 
cialty Co. V. Blair, C.aA., 30 F.2d 
-614, 617, citing Corpus Juris. 

Ill. —^United Romanian Meat Market 
& Grocery Co. v. Abramson, 218 
IlLApp. 677. 

Md.—^Brown v. Summerfield, 138 A 
242, 153 Md. 356. 

Mass.—Canadian Club Beverage Co. 
V. Canadian Club Corporation, 168 
N.B. 106, 268 Mass. 561. 

Okl.—^Herrington v. Hackler, 74 P.2d 
388, 181 Okl. 396—Wall v. Chap¬ 
man. 202 P. 303, 84 OkL 114. 

28 C.J. p 738 note 73. 

Assignment for benefit of creditors 
as including good will see Assign¬ 
ments for Benefit of Creditors § 
148. 

FresumpHoa is that it was the in¬ 
tention of the parties that the good 
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and a fortiori this is true where the sale of the 
premises or interest is made pursuant to an agree¬ 
ment or under circumstances implying the inclusion 
of the good will thereof.^s It has been held, how¬ 
ever, that good will must be conveyed by specific 
words to show its transfer,®^ and the circumstances 
may be such as to imply that good will is not in¬ 
cluded in the sale of certain tangible assets of a 
business.^i 

§ 9. Conditional Sales 

On conditional sale of a business, the condition ap¬ 
plies to the good will as well as to the other property. 

Where a business to which good will adheres is 
sold under a conditional sale, the condition applies 
to the good will as well as to the other property.^^ 

§ 10. Lease or Mortgage 

The lease or mortgage of a business ordinarily car¬ 
ries ^with It the good will adhering to the business, al¬ 
though such good will Is not specifically mentioned. 

When a business to which a good will adheres is 
leased to another, the good will passes to the les¬ 
see, although it is not specifically mentioned, 
and at the termination of the lease reverts to the 
lessor.84 

Mortgage, Chattel mortgages have been con¬ 
strued as including the good will, although it is not 
expressly mentioned and the foreclosure of a 
chattel mortgage covering all the tangible property 
of a business appears to carry with it the good 
will,^^ and the right to restrain the mortgagor from 


using a name which passed by the foreclosure sale.87 
So, also, the mortgage of land on which a hotel 
building stands, together with its fixtures and fur¬ 
nishings, carries with it the good will of the busi¬ 
nesses^ It has been held however, that, where the 
mortgage of the entire assets of a business did not 
expressly or by fair inference convey the good will, 
such good will was not included in the mortgage.^^ 

§11. Competition by Former Owner 
As appears supra § 7, the sale of good will car¬ 
ries with it the implied covenant that the seller 
will do nothing to impair the advantages and bene¬ 
fits which the purchaser has acquired by his pur¬ 
chase. The extent to which the seller is thereby 
precluded from entering into the same business and 
competing with the purchaser, in the absence of spe¬ 
cific agreemient to the contrary, is considered infra 
§ 12. Restrictive covenants not to compete are con¬ 
sidered infra § 13. The right of a retiring partner 
to compete with the new firm is considered in the 
C.J.S. title Partnership § 249, also 47 CJ. p 1024 
note- 28-p 1025 note S2, The right of a surviving 
partner to compete with the old firm is considered 
in § 302 of the same C.J.S. title, also 47 C.J. p 1084 
note 36-p 1085 note 39. 

Examine Pocket Parts for later cases. 

§ 12. — In Absence of Restrictive Cove¬ 
nant 

a. Voluntary sales 

b. Involuntary sales 


will should p€iss with other assets.— 
Gable v. Carpenter, 287 N.W. 70, 18j6 
Neb. 669. 

Boslness oondnoted as suooessor 

Where old corporation sold to buy¬ 
er all of old corporation’s merchan¬ 
dise in Chicago territory and right 
to hold itself out as “successor” to 
old corporation and covenanted not 
to engage in business and to cooper¬ 
ate In furnishing of information to 
trade that future business would be 
conducted by buyer as successor, 
good will of business of old corpora¬ 
tion in Chicago territory passed as 
an. incident of the contract.—Wawak 
Co. V. Kaiser, C.C.A.I11., 90 F.2d 694. 

79. Ala—^Maddox v. Fuller, 173 So. 

: 13, 233 Ala 662. 

Iowa—^Haggin v. Derby, 229 N.W. 
257, 259, 209 Iowa 939, citing Cor. 
pus Juris. 

N.(J:.-^I>angberg v. Wagner, 139 A. 

.618, 101 883. 

Tec&TT-Biddlesperger v. Malakoft Gin 
Co., Oiv.App., 229 S.W. 636.. drror 

■ ■ 

7j!S note 74. 


Consideration paid for motor-truck 
and freight-handling business and 
good will required no further consid¬ 
eration to support sale of good will. 
—Colton V. Duvall, 237 N.W.'48, 264 
Mich. 346. 

Covenant against sellers competition 
The sale of good will may be evi¬ 
denced, in part at least, by the pay¬ 
ment of a consideration for a prom¬ 
ise to abstain from reengaging in 
the same business, and, where the 
proprietorship is changed, the Intent 
to transfer the good will is all the 
more apparent.—Bessel v. Bethke, 215 
N.W. 868, 56 N.D. 1—28 C.J. p 738 
note 74 [a]. 

80, Tex.—^Alamo Xiumber Co. v. 
Fahrenthold, Civ.App., 68 S.W.2d 
1085, error refused—Bdelstein v. 
Bdelstein, Civ.App., 6 S.W.2d 400, 
error dismissed. 

81. Ill.—^United Romanian Meat 
Market & Grocery Co. v. Abram¬ 
son, 218 Ill.App. 577. 

Tex.—Alamo Lumber Co..v. Fahrent- 
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bold, Clv.App., 5S S.W.2d 1085, er- 
ror refused. 

28 C.J. p 738 note 76. 

82. N.T.—Boon v. Moss, 70 N.T. 465. 

83. N.J.—^Lane v. Smythe,. 19 A. 199, 
46 N.J.Eq. 443. 

28 C.J. p 739 note 77. 

84b N.J.—^Lane v. Smythe, 19 A. 199, 
46 N.J.Eq. 443. 

N.T.—Stogop Realty Co. v. Marie 
Antoinette Hotel Co., 217 N.Y.S. 
106, 217 App.Div. 665. 

85. Ind.—Vinall v. Hendricks, 71 N. 

B. 682, 33 Ind,App. 413. 

28 C.J. p 739 note 79. 

Chattel mqrtgage of good will see 
Chattel Mortgages 9* 21. 

86;i Iowa.,—^Mlllspaugh Laundry v. 
Sioux City First Nat. Bank, 94 N. 
W. 262, 120 Iowa L 

87. U.S.—Lawrence v. Times Print¬ 
ing Co., C.C.Wash., 90 F. ,2L 

28 C.J. p 739 note 81. 

8K.. U.Sw—McDonald v;. First Nat 
Bank, C.C.A.Mass., 70* F.2d 69. 

88. N.M.—Santa F€ Electria Co. 

. Hitchcock, 59 P. 332„ 9 N,M. 156. 
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a. Voluntary Sales 

(1) Engaging in similar business 

(2) Soliciting old customers or engaging 

in identical business 

(1) Engaging in Similar Business 

While there Is some authority apparently to the 
contrary, It is generally held that, In the absence of 
agreement as to the right to compete, the vendor of a 
business and Its good will Is not precluded from engag¬ 
ing In a similar business in the vicinity provided he 
does not interfere with the' purchaser’s enjoyment of 
the premises sold. 

Notwithstanding a different rule is followed in a 
few states, see infra this section, many authori¬ 
ties state the rule to be that, in the absence of 
agreement respecting the right to compete, one who 
sells a business is not precluded from setting up, or 
engaging in, a similar business in the vicinity.^0 
Where the good will of a business is included in a 
written contract of sale, without any restriction in 
the right of th-e seller to reengage in the same busi¬ 
ness, oral evidence that he agreed not to do so is 
inadmissible as varying the terms of the written 
contract.^1 

Under this rule, the seller may solicit customers 
in any public manner that he pleases,as by pub¬ 
lishing advertisements or circulars to all the world 
saying that he is carrying on such business.93 Un¬ 


less prohibited from so doing by agreement, he may 
say that he is the person who carried on the old 
business,or state his former connection with the 
business sold,^® provided this is not done in such a 
way as to be a representation that he is continuing 
to carry on the identical business which he sold.®® 
It has been said, however, that the act of the seller 
in appealing to the public for customers on the 
ground of his former connection with the business 
which he sold is a direct interference with the thing 
sold and should be enjoined,®'^ and, in all cases, the 
right to compete is subject to the rule that unfair 
competition will not be permitted, considered in the 
CJ.S. title Trade-Marks, Trade-Names, and Un¬ 
fair Competition §§ 87-122, also 63 C.J. p 389 note 
6-p 467 note 28. 

According to some decisions, where the business 
or occupation sold is one in which the good will 
is attached to the personal qualities of the seller 
rather than to the place, the sale implies an agree¬ 
ment not to compete.®® 

In at least one jurisdiction, the doctrine is estab¬ 
lished that one who voluntarily sells his business, 
together with the good will, precludes himself from 
setting up a competing business which will derogate 
from the good will which he has sold.®® This does 
not necessarily prevent him from engaging in a sim¬ 
ilar business, provided the new business is so con- 


9a tJ.S.—^Mutual Life Ins. Oo. v, 
Menin, C.C.A.N.T., 115 F.2d 976, 
certiorari denied Mutual Life Ins. 
Co. of New York v. Menin, 61 S.Ct. 
1096, 313 U.S. 578, 85 L.Ed. 1536— 
Piffgrly Wigfkly Corporation v. 
Saunders, D.C.Tenn., 1 F.3d 572, 
modified on other grounds,. C.C.A., 
Saunders v. Plggly-Wiggly Corpo¬ 
ration, 30 P.2d 385. 

Ala.—Collas v. Brown, 100 So. 769, 
770, 211 Ala. 443, citing Corpus 
Juris. 

Ark.—Patterson v. Rogers, 229 S.W. 
711, 148 Ark. 222. 

m.—Warp V, Warp, 30 N,E.2d 146, 
307 Ill.App. 205. 

La.—Liquidators of Nicholso-n Pub. 
Co. V. E. S. Upton Printing Co., 93 
So. 91, 162 La. 270—J. Alfred Mou- 
ton, Inc., V. Hebert, App., 199 So. 
172. 

Mich.—Farmers* Co-op. Elevator of 
Fowler v. Sturgis & Sons, 198 N.W. 
191, 226 Mich. 437. 

Minn.—Gibbons v. Hansch, 240 N.W. 
901, 902, 185 Minn. 290, citing Cor¬ 
pus Jui^s. 

N.J.—^Reardon Laund^ Co. v. Rear¬ 
don, 138 A. 482, 97 N.XEq. 356, 2 
N.J.Misc. 550. 

Wash.—J, L. Cooper & Co. v. Anchor 
SocuriUes Co., 113 P.2d 845, 850, 9 
Wash.3d 45, citing Ckjfrpus Juris. 


Wls.—Tees v. Lee, 291 N.W. 792, 234 
Wis, -607. 

28 C.J. p 739 note 85. 

Restrictive coveuaut not implied 

Covenant by seller of business not 
to engage in competing business in 
same neighborhood is not implied 
from sale of good will. 

Ala.—Collas V. Brown, 100 So. 769, 
211 Ala. 443. 

CaL—Dlller v. Schindler. 263 P. 277, 
88 Cal.App. 2'50. 

Tex.—^Dillon v. Nicodeme, Civ.App., 

- 117 S.W.2d 868. 

91. Ala.—Collas V. Brown, 100 So. 

- 769, 211 Ala. 443. 

Cal.—Diller v. Schindler, 263 P. 277, 
88 CalApp. 250. 

28 C.J. p 740 note 86. 

Assent not shown 

Where director of corporation ne¬ 
gotiating for the purchase of a busi¬ 
ness stated at a meeting of the stock¬ 
holders in seller’s presence that the 
purchase of the business by the cor¬ 
poration would eliminate competition, 
the sellerls failure to deny statement 
did not create a contract on seller*s 
part not to re-enter similar business 
in competition with corporation after 
sale of previous business to corpora¬ 
tion,—^Farmers’ Co-op. Elevator of 
I Fowler V. Bturgis & Sons, 198 N.W. 

' 191, 226 Mich. 437. 
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92. Ill.—Warp v. Warp, 30 N.E.2d 
146, 307 I11.APP. 206. 

2d C.J. p 740 note 87, 

93. Ill.—^Warp V. Warp, 30 N.E.2d 
146, 307 IlLApp. 205. 

28 C.J. p 740 note 89. 

94. Pa.—White v. Trowbridge, 64 A. 
862, 216 Pa. 11. 

Originator of certain wares, may, 
in the absence of agreement to the 
contrary, on selling his interest in the 
old Arm, engage in a similar busi¬ 
ness and hold ‘ himself out as the 
inventor or originator of that kind of 
business, provided he does nothing 
to mislead the public into believing 
that they are dealing with or acquir¬ 
ing the goods of the old Arm.—White 
V. Trowbridge, supra. 

95. N.T.—Ward v. Ward, 15 N.Y.S. 
913. 

28 C.J. p 740 note 91. 

9a Mass.—Gaines v. Hake, 141 N.E. 
509, 247 Mass. 88. 

97. N.J.—Newark Coal Co. v. Spang¬ 
ler, 34 A. 932, 54 N.J.Eq. 8S4. 

28 C.J. p 740 note 93. 

sa Tex.—^Yeakley v. Gaston, 111 S. 

W. 768, 60 Tex.Civ.App: 406. 

28 <XJ. p 740 note 97. 

99. Mass.—^Foss v. Roby, 81 N.B. 
199, 195 Mass. 292, 10 L.R.A.,N.S., 
1200, 11 Ann.Cas, 671. 

28 C.J. p 740 note 98. 
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ducted as not to injure the original business which 
he has sold,^ and it is a question of fact whether, 
having regard to the character of the business sold 
and that set up, the new business does or does not 
derogate from the grant made by that sale.^ 

Interference with premises sold. Even without 
express stipulation, the seller of a business to which 
good will adheres on account of its locality is pre¬ 
cluded from interfering with the purchaser in the 
enjoyment of the particular premises which passed 
to the purchaser.* 

(2) Soliciting Old Customers or Engaging 
in Identical Business 

in most Jurisdictions the vendor of s business and 
its good will is not entitled to solicit the trade of cus¬ 
tomers of the business sold or to set up the identical 
business or represent the new business as a continuation 
of the old, but he may deal with old customers coming 
to him of their own motion. 

It has frequently been decided that one who sells 
his business, with its good will, is not entitled to so¬ 
licit privately any person who was a customer of 
the old establishment and request him not to con¬ 
tinue his business with the old firm, but to transfer 
it to him,^ although he may deal with old custom¬ 
ers coming to him of their own motion, without so¬ 
licitation.* Other authority, however, accords to 
a seller who sells his business, together with the 
good will, the right to solicit privately the former 


customers.® Where the contract of sale is con¬ 
strued merely as a sale of specific property, the sell¬ 
er is not precluded from soliciting old customers.^ 

Engaging in identical business. The sale of a 
business and its good will precludes the former own¬ 
er from attempting to set up again the identical 
business,* or from representing the new business 
in which he is engaged as a continuation of the 
old.* 

The extent to which such practices constitute un¬ 
fair competition is considered in the CJ.S. title 
Trade-Marks, Trade-Names, and Unfair Competi¬ 
tion §§ 87-122, also 63 C.J. p 389 note 6-p 467 note 
28. 

b. Involnntary Sales 

A judicial sale of a business and Its gogd will does 
not preclude tfie former owner from again conducting a 
similar business and soliciting the customers of the old 
establishment. 

A judicial sale of a business together with its 
good will does not prevent the former owner from 
again conducting a similar business nor does 
such a sale prevent the former owner from solicit¬ 
ing the customers of the old establishment.^^ 

§ 13. - Restrictive Covenants 

A valid covenant by the vendor of a business and 
Its good will that he will not compete with the business 
sold may be enforced by the covenantee until his aban- 


1. Mass.—Fairfield v. Liowry-f 93 N. 
B. 593. 307 Mass. 352. 

28 C.J. p 741 note 99. 

2. Mass.—Marshall Engrine Co. v. 
New Marshall Bjiigine Oo., 89 N.B. 
543. 203 Mass. 410. 

28 C.J. p 741 note 1. 
a. Tenn.—Fine v. Lawless, 201 S. 
W. 160, 139 Tenn. 160. L.R.A,1918C 
1045. 

28 C.J. p 743 note 19. 

-4, U.S.—Mutual Life Ins. Co. v. 
Menin, C.C.A.N.T., 115 F.3d 975, 
certiorari denied Mutual Life Ins. 
Co. of New York v. Menin, 6l S. 
Ct. 1096, 313 U.S. 578, 86 L.Ed. 1*536. 
—Johnson v. ^tumbo, 126 S.W.2d 
166, 277 Ky. 301. 

La.—J. Alfred Mouton, Inc., v. He¬ 
bert, App., 199 So. 172. 

N.Y.—Thursby v. Kirby, 12 N.Y.S.2d 
279, 171 Misc. 310—^Buffalo Oyster 
Co. V. Nenno, 229 N.Y.S. 210, 132 
Misc. 213—^P. J. Tierney Sons v. 
Tierney Bros., 224 N.Y.S. 144, 130 
Misc. 428. 

Ohio.—Suburban Ice Mfgr. & Cold 
Storage Co. v. Mulvlhill, 153 N.B. 
204, 21 Ohio App. 438. 

'Wash.—J. L. Cooper & Co. v. Anchor 
Securities Oo., 113 P.2d 846, 850, 
9 Wash.2d-43, citing Coxpiui Juris. 
28 aJ. p 741 note 2. 


Oonfidential infoxmatloii 
•Seller does not have right to car¬ 
ry away co-nfidential Information by 
copies or in his heafi and solicit 
names of customers of purchaser 
thus remembered.—^J. L. Cooper & 
Co. V. Anchor Securities Co., 113 P.2d 
846, 9 Wash.2d 45. 

SolloltatioxL iby hujer 
Company selling its good will, and 
entering into agreement whereby 
buyer would collect its hills receiv¬ 
able, could not complain because 
company engaged by buyer to collect 
outstanding accounts solicited busi¬ 
ness therefrom since sale disposed of 
its right to retain such customers.— 
Cordts Furniture Co. v. Goodstein, 
168 A. 266, 114 N.J.Ba. 89. 

5. N.J.—Reardon Laundry Co. v. 
Reardon, 128 A. 482, 97 N.J.Eq. 366, 
2 N.J.Misc. 650. 

28 C.J. p 742 note 6. 

0. Conn.—Cottrell v. Babcock Print¬ 
ing Press, Mfg. Co., 6 A. 791, 54 
Conn. 122. 

28 C.J. p 742 note 6. 

7. Wash.—MacMartin v. Stevens, 79 

P. 1099, 37 Wash. 616. 

8. U.S.—^BCall Mfg. Co. v. Western 
Steel & Iron Works, Wls., 227 F. 
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58S, 142 C.C.A. 220, Ii.a.A.1916C 
620. 

28 C.J. p 743 note 14. 

9. N.Y.—^Buffalo Oyster Co. v. Nen¬ 
no, 229 N.Y.S. 210, 132 Misc. 213. 
28 C.J. p 743 note 15. 

ID- U.S.—^Mutual Life Ins. Co. v. 
Menin, C.C.A.N.Y., 115 F.2d 975, 
certiorari denied Mutual Life Ina 
Co. of New York v. Menin, 61 S. 
Ct. 1096, 313 U..S. 678, 85 L.Ed. 
1536—Beauchamp v. U. S., C.C.A 
Cal., 76 F.2d 663, 667, quoting Cor¬ 
pus Juris. 

N.Y.—Buffalo Oyster Co. v. Nenno, 
229 N.Y.S. 210, 132 Misc. 213. 

28 C.J. p 742 note 12. 

IL U.S.—Mutual Life Ins. Co. v. 
Menin. C.C.A.N.Y., 115 F.2d 976, 
certiorari denied Mutual Life Ina 
Co. of New York v. Menin, 61 S.Ct 
1096, 313 U.S. 678, 85 L.Ed. 1636— 
Beauchamp v. U. S., C.C.A.CaI., 76 
F.2d 663, 667, quoting Corpus Ju¬ 
ris. 

28 C.J. p 743 note 13. 

A s s i g iu nsnt for benefit of creditors 
is not voluntary transfer, precluding 
debtor from soliciting former cus¬ 
tomers.—^Buffalo Oyster Co. v. Nen¬ 
no, 229 N.Y.S. 210, 132 Misc. 213. 
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donment or transfer of the business, and such cove¬ 
nant may ordinarily be assigned with the business so 
as to permit enforcement by the assignee. 

One who has sold his good will may covenant not 
to engage in competition with the purchaser in such 
a way as to derogate from the value of his grant, 
and if the restrictive covenant is no broader than 
necessary for this purpose it is valid; otherwise it 
is void as being a contract in restraint of trade, as 
shown in Contracts §§ 238-258, where the subject 
of contracts in restraint of trade is specifically con¬ 
sidered. The construction and operation of such 
restrictive covenants is considered in Contracts § 
327 d. 

The fact that the purchaser of a business and its 
good will continues’ to use the seller’s name in con¬ 
nection with the business does not preclude him 
from enforcing restrictive covenants of the contract 
on the theory that the purchaser is deceiving the 
public and also by that course evading taxation.^2 
The purchaser’s right to enforce the vendor’s agree¬ 
ment not to engage in a similar business ends with 
his abandonment or transfer of the business pur- 

chased.i3 

Assignment by purchaser, A valid covenant by 
the seller of a business and its good will not to en¬ 
gage in a similar business may ordinarily be as¬ 
signed with the business,although the contract 
did not in terms run to the assigns of the first pur¬ 
chaser,and such assignment may be implied even 
though there is no separate and distinct transfer of 
such covenant by the covenantee.^® Doubtless a 


restrictive covenant may be construed as not as¬ 
signable,^*^ but, where the contract deals with the 
good will as an incident to the business transferred, 
the conclusion that the seller meant to extend a 
mere personal privilege is not justified.^® Restric¬ 
tive covenants intended to protect a sale of good 
will incident to premises transferred run with the 
land and may be enforced by subsequent grantees.^® 

§ 14. - Remedies of Parties 

The owner of good will may secure redress for the 
wrongful appropriation of such good will by another. 

One having right and title to the good will of a 
business may secure redress against another who 
has wrongfully appropriated such good will to 
plaintiff’s detriment.^® 

The remedies of one who has sold the good will 
of a business are considered infra § 15; the pur¬ 
chaser’s remedies are considered infra § 16. 

§ 15. - Seller’s Remedies 

Ordinarily the seller of a business and Its good will 
may pursue his remedies on the contract of sale as by 
an action to recover the agreed price, and, if the con¬ 
tract Is severable with respect to a covenant not to com¬ 
pete, the price may be recovered although the seller 
has committed a breach of such covenant. 

The seller’s remedies to enforce the purchaser’s 
duty to accept and pay for the business and good 
will sold are the same as those arising from any 
other contract of sale, such as an action to recover 


IS. N.T.—^Dairymen's League Co-op. 
Ass'n V. Weckerle, 291 N.T.S. 704, 
160 Misc. 866. 

13- Wls.—George M. Danke Co. v. 

Marten, 241 N.W. 359, 207 Wls. 290. 
14. Al€L—J. L. Davis, Inc. v. 
Christopher, 122 5o. 406, 216 Ala. 
346. 

DeL—Wright v. Scotton, 121 A. 69, 18 
‘ Del.Ch. 402. 31 A.L.R. 1162, affirm¬ 
ing Scotton V. Wright, 117 A. 131, 
13 DeLCh. 914. 

Minn.—^Peterson v. Johnson Nut Co., 
283 N.W. 561, 204 Minn. 300. 

Or.—Coker v. Richey, 204 P. 945, 104 
Or. 14, denying rehearing 202 P. 
651, 104 Or. 14, 22 A.L.R. 744. 

28 C.J. p 743 note 26. 

Sale of stock 

Where vendors of business cove¬ 
nanted not to engage in similar busi¬ 
ness, and grajited permission to in¬ 
corporate business under their name, 
restriction survived vendees* sale of 
stock in corporation so formed, not¬ 
withstanding restriction was to come 
to end ''if they sell business,** since 
sale of stock did not constitute sale 
of business.—Jochum Bros. v. Ridge¬ 


wood Pie-Baking Co., 206 N.Y.S. 252, 
210 App.Div. 428. 

IS. N.J.—Sandullo v. La Bruna, 160 
A. 834, 836, 111 N.J.Bq. 4, quoting 
Cozpus Joxls—^Langberg v. Wag- 
. ner, 139 A. 618, 101 N.J.Bq. 383. 
N.Y.—Jochum Bros. v. Ridgewood 
Pie-Baking Co., 206 N.Y.S. 262, 210 
App.Div. 428. 

Va.—^Burchell v. Capitol City Dairy, 
163 S.B. 81, 156 va. 6. 

28 C.J. p 744 note 27. 

N.J.—Bogordos v. Chacalos, 166 
A. 124, 109 N.J.Eq. 6—A. Fink & 
Sons V. Goldberg, 139 A. 408, 101 
N.J.Bq. 644. 

S.D.—^Public Opinion Pub. Co. v. 
Ramson, 148 N.W. 838, 34 S.D. 381, 
Ann.Cas.l917A 1010. 

Va.—^Burchell v. Capitol City Dairy, 
163 S.B. 81, 1'58 Va. 6. 

Act transfexxlBg brudness 

Where a business is sold, and the 
seller covenants not to engage in a 
competitive business, any act of the 
covenantee which transfers the busi¬ 
ness and pro>perty also transfers or 
assigns the covenant,—Wright v. 
I Scotton, 121 A. 69. 13 DeLCh. 402, 31 

959 


A.L.R. 1162, affirming Scotton v. 
Wright, 117 a: 131, 13 DeLCh. 214. 
Ownership not reserved 
That purchaser in reselling busi¬ 
ness assured his vendees enjoyment 
of good will did not reserve in him 
ownership of such good will and re¬ 
strictive covenant of original seller. 
—O’. L. Davis, Inc., v. Christopher, 
122 So. 406, 219 Ala. 346. 

17- Miss.—^Anderson v. Faulconer, 30 
Miss. 145. 

28 C.J. p 744 note 29. 
la, Minn.—^Haugen v. Sundseth, 118 
N.W. 666, 106 Minn. 129, 16 Ann. 
Cas. 259. 

19. Wis.—^Huntley v. Stanchfleld, 183 
N.W. 984, 174 Wis. 66o. 

28 C.J. p 744 note 31. 

2a Cal.—^Mackay v. Clark Rig Bldg. 
Co., 42 P.2d 341, 5 Cal.App.2d 44. 
Complaint was held to allege that 
business of co-nstructlng oil derricks 
had good will surviving owner's 
death, Justifying action against de¬ 
fendants alleged to have appropriat¬ 
ed business.—Mackay v. Clark Rig 
Bldg. Co., supra. 
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the agreed price.^i Where the contract so pro¬ 
vides, the seller must look to the assets of the busi¬ 
ness sold for payment of the price and cannot hold 
the buyer personally liable.22 

If the contract is severable, in that the consid¬ 
eration for the good will and for the covenant not 
to engage in competition is separate and distinct, 
the seller may recover the purchase price, although 
he has committed a breach of his restrictive cove- 
nant.23 If, however, the contract is entire and un¬ 
divided, such a breach precludes recovery by the 
seller on a note given for the purchase price.^^ 

§ 16. — Purchaser's Remedies 

a. In general 

b. Damages 

c. Injunction 


a. In General 

On a breach by the seller of his contract to sell 
a business and Its good will, the purchaser’s rights are 
the same as those arising from the breach of any oth¬ 
er contract of sale, and he may be entitled to rescind, 
to sue for specific performance, or to recover for fraud¬ 
ulent representations as to the good will. 

If, after entering into an enforceable contract to 
sell a business and its good will, the seller does not 
deliver the property according to his obligation, the 
purchaser’s rights are the same as those arising 
from the breach of any other contract of sale.25 
The seller’s breach of his contract may give rise 
to an action for damages, see infra subdivision b of 
this section, or the purchaser may be justified in 
seeking rescission of the contract.^® Perhaps the 
purchaser may have a suit for specific performance 
of the contract ,2 7 although a specific performance 
appears to have been denied in some instances.28 


21 . Mass.—Gould V. Converse, 140 N*. 

m 785, ^46 Mass. 185. 

28 C.J. p 744 note 34. 

Ijiabillty not dlscliarg'dd. 

A publishing company selling a job 
printing business and agreeing that 
the purchase-money note might be 
paid by doing printing work for it, 
did not break the contract and there¬ 
by discharge the buyer on the theory 
that it destroyed the good will of 
the business by going into liquida¬ 
tion, although it was claimed that 
the good will formed the principal 
consideration.—Liquidators of Nich¬ 
olson Pub. Co. V. B. S. Upton Print¬ 
ing Co., '98 So. 91, 152 La. 270. 

Share of Inoome 

Where buyer of right to supply 
seller’s customer with goods agreed 
to pay each month one half of his 
additional return over what he was 
then getting from third persons, un¬ 
til he had turned over a specided 
sum, seller was entitled to one half 
of the difference in price, and not 
merely one half of the additional 
profits.—Gould v. Converse, 140 N.B. 
785, 246 Mass. 185. 

Bvldenoe 

(1) Evidence held to sustain ver¬ 
dict for plaintiff in action on notes 
given as purchase price of plaintiff’s 
business and good will.—Culp Bros. 
Piano Co. v. Moore, 258 S.W. 326, 
162 Ark. 292. 

(2) Evidence sufficiently estab¬ 
lished that seller owned certain dis¬ 
tributing rights constituting consid¬ 
eration for contract for sale of re¬ 
tail , distributing business, and sus¬ 
tained finding that buyer contracted 
tq buy business and owed seller spec- 
l^d .balance under terms of contract. 
—Wagner, i^ros. Co. v. Tounce, 182 
N.^ 697, 48 Ohio App. 89. 

• .<3'>. Evl^nce held to show a pur¬ 
chase*! inet ot the business, but of an 
option thereon, which was not exer¬ 


cised.—Lyles V. Roberts, 87 So. 246, 
148 La. 488. 

Questloiui held for jury 
Mass.—Gould v. Converse, 140 N.B. 
785, 246 Mass. 1S5. 

22. Iowa.—Wells v. Flynn, 184 N.W. 
389, 191 Iowa 1322, 17 A.L.R. 710. 

23. Tenn.—Bradford V. Montgomery 
Furniture Co., 92 S.W. 1104, 115 
Tenn. 610, 9 L.R.A.,N.S., 979. 

24b Ga.—^Valdosta Drug Co. v. Mash- 
burn Drug Co., 188 S.B. 694, 183 Ga. 
471, reversing Mashbum Drug Co. 
V. Valdosta Drug Co., 184 S.B. 903, 
•53 Ga-App. 88, conformed to 189 S. 
E, 677, 55 Ga.App. 197. 

25. La.—J. Alfred Mouton, Inc., v. 

Hebert, App., 199 So. 172. 

Tex.—^Riddlesperger v. Malakoff Gin 
Co., Clv.App., 229 S.W. 636, error 
refused. 

28 C.J. p 744 note 35. 

Delay in seekiiig redress did not 
preclude suit to enforce restrictive 
covenant where plaintiff was Justi¬ 
fied In assuming that covenant was 
not being breached.-^cotton v. 
Wright, 117 A 131, 18 DeLCh, 214, 
affirmed Wright v. Scotton, 121 A 69, 
13 DeLCh, 402, 31 AL.R. 1162. 
Fasrxnent not made to defendant 
Lessee is not entitled to accounting 
for good will of hotel from which he 
was evicted by landlord where pay¬ 
ment for good will was made to pre¬ 
ceding lessee and not to landlord.— 
Jacobs V. Mingle, 122 A 285, 278 Pa. 
2‘50. 

Siler’s failnre to deliver 

(1) Under contract to sell property 
and good will of truck line, seller’s 
brief delay in releasing right to use 
assumed name was held not breach. 
—Widkwire v. Hanson, 288 P. 404, 
138 Or. 85. 

(2) In an action for danaages for 
defendant’s breach of contract to sell 
plaintiff his dental business, instruc¬ 
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tion that, if plaintiff was entitled to 
recover, he was entitled to recover 
not only his year's salary lost under 
the agreement, but also prospective 
profits, and that the jury could con¬ 
sider the difference between the al¬ 
leged contract price between plain¬ 
tiff and defendant and the greater 
price for which defendant sold his 
business to another, was erroneous 
as giving plaintiff double damages.— 
Brown v. Salzberg, 188 N.Y.S. 813, 
197 App.Dlv. 235. 

(3) Other instances see 28 C.J. p 
744 note 35 [a]. 

Fnrchasex’s faUure to pay 

(1) In action on a note given in 
consideration of the sale of physi¬ 
cian’s practice in certain vicinity, in 
which defendant counterclaimed that 
plaintiff had violated his agreement 
not to engage in the practice of med¬ 
icine in such vicinity, evidence intro¬ 
duced by defendant that plaintiff en¬ 
gaged in the practice of medicine in 
such vicinity subsequent to the ma¬ 
turity of the note was admissible, in 
the absence of a provision in the con¬ 
tract making it invalid on defend¬ 
ant’s faUure to pay the note at ma¬ 
turity.—Clabaugh V. Helbner,' Mo. 
App., 236 S.W. 396. 

(2) Other instances see 28 C.J. p 
744 note 35 [b]. 

Sale of good will not shown 

N.D.—^Brottman v. Schela, 202 N.W. 

132, 62 N.D. 137, 

ae, CaL—Gaily v. Wyune^ 273 P- 

825, 96 Cal.App. 145. 

La.—^J. Alfred Mouton, Inc., v. He- 
I bert, App., 199 So. 172. 

37. Iowa.—Miller v. Eller, 183 N.Wa. 

498, 192 Iowa 147. 

1 Tenn.—Frumln v. Chazen, 282 S.W. 

I 199, 153 Tenn. 1. 

28 O.J. p 745 note 37. 

Or.—^Feenaughty v. Beall, 178 P. 

600, 91 Or. 654, 

28 O.J. p 745 note 38. 
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As appears infra subdivision c of this section, in¬ 
junction is usually an available remedy. 

As good will, although frequently an important 
part of the bargain, is merely an incident to other 
property, one who sells a business and its good will 
can sell only such good will as in fact adheres to 
the business.29 If the purchaser in continuing the 
business discovers that there is in fact no good will 
connected therewith, he is without remedy,^® ex¬ 
cept that, if the seller induced the sale by fraudu¬ 
lent representations as to the good will, the pur¬ 
chaser has such remedies as are applicable to sales 
of property induced by fraud,^! and if the seller 
warrants that the business will realize a stated sum, 
and it does not do so, the purchaser may sue for 
damages on the warranty.^^ Where.the purchaser 
loses the good will of the business through mis¬ 
management, he may not recover the price paid 

therefor.33 


b. Damages 

On sufficient iproof thereof, the purchaser of a busi¬ 
ness and Its good will may recover damages for the 
seller’s interference with the good will or breach of his 
restrictive covenant, the measure of damages being the 
loss sustained by reason of the seller’s wrongful con¬ 
duct, and all facts and circumstances tending to show 
the extent of such loss may be considered; a reason¬ 
able stipulation for liquidated damages will be enforced. 

Where the seller of a business and its good will 
improperly interferes with the good will transferred, 
or commits a breach of his restrictive covenant, the 
purchaser may have an action for damages,or 
he may counterclaim for damages in an action by 
the vendor for recovery of the price.35 General 
rules of procedure apply in such actions.^® 

The damages accruing to the purchaser if the 
seller improperly interferes with the good will trans¬ 
ferred, or commits a breach of a restrictive cove¬ 
nant, are the loss which the purchaser sustains by 
reason of the wrongful conduct of the seller.37 The 


29. N.Y.—Johnson v. FrledhofC, 27 
N.Y.S. 982, 7 Misc. 484. 

28 C.J. p 745 note 41. 

No guarantee inoliiaed 

N.Y.—Johnson v. Friedhoff, supra. 

sa R.I.—Perris v. Pett, 105 A. 369. 

42 R.I. 48. 2 A.L.R. 768. 

28 C.J. p 745 note 42. 

31. Cal.—^Muraco v. Don. 250 P. 1109, 
79 Cal.App. 728. 

Del.—^Nye Odorless Incinerator Cor¬ 
poration V. Felton, 162 A. 504, 5 W. 
W.Harr. 236. 

28 C.J. p 745 note 43. 

Bvldence 

(1) Evidence held to show that 
buyer of business was defrauded by 
misrepresentation; whether the buy¬ 
er seeking to rescind was barred by 
delay in giving notice after discovery 
of the fraud was held a question for 
the jury.—Elvers v. Peard, 197 P. 264, 
100 Or. 197. 

(2) Evidence held not to show in¬ 
jury as a result of claimed misrep¬ 
resentation.—Morse Chain Co. v. T. 
W. Meiklejohn, Inc., 4 N.W.2d 162, 
241 Wls. 45. 

(3) Evidence concerning terms of 
contract for sale of business and 
concerning misrepresentations of 
seller was held for jury.—^Wagner 
Bros. Co. V. Younce, 182 N.E. 697, 43 
Ohio App. 89. 

32. Ill.—Tichenor v. Newman, 57 N. 
E. 826, 186 IlLApp. 264. 

33. Mich.—Pickett v. Matry, 22S N. 
W. 546, 246 Mich. 695. 

34. Cal,—^Muraco v. Don, 250 P. 1109, 
.79 CaLApp. 728. 

Del.—Scotton v. Wright, 121 A. 180, 
2 W.W.Harr. 192. 

JKy.—Proctor y. Allen, 289 S.W. 800, 
217 Ky. 180. 

88 C.J.S.-61 


La.—Lindstrom v. Sauer, App., 166 
So. 636. 

Tenn.—Frumln v. Chazen, 282 S.W. 
199, 153 Tenn. 1. 

Tex.—Riddlesperger v. Malakoff Gin 
Co., Civ.App., 229 S.W. 636, error 
refused. 

28 C.J. p 746 note 45. 
jToiiLt contract 

Where several persons interested 
in the sale of a business agreed that 
a certain one of them would not re¬ 
engage in business, all of them were 
liable in damages for a breach of the 
contract by such person, the contract 
being Joint.—^Bledsoe v. Carpenter, 
254 S.W. 677, 160 Ark. 349. 

35. Cal.—^Barrager v. Walls, 216 P. 

995, 62 CaLApp. 472. 

Breach of restrictive covenant cus 
precluding recovery by vendor of 
purchase price see supra § 15. 

38. Cal.—Barrager v. Walls, supra. 
Pleading 

Physician urging terms of supple¬ 
mental contract as excuse for viola¬ 
tion of contract selling good will and 
agreeing not to practice in territory 
must plead such supplemental con¬ 
tract—Clabaugh v. Heibner, Mo.App., 
236 S.W. 396. 

Evldenoe held admissible 
Wash.—Merager v. Turnbull, 99 P.2d 
434, 2 Wash,2d 711, 127 A.L.R. 1142. 
Bvidenoe held sufflcieiLt 

(1) To show that seller entered 
into a similar business in violation 
of a provision of the contract of sale. 
Cal.—^Barrager v. Walls, 216 P. 996, 
62 CaLApp. 472. 

BUy.—Proctor v. Allen, 289 S.W. 300, 
217 Ky. 180. 

N.Y.—^Hackenheimer v. Kurt 2 ntnann, 
138 N.E. 735, 236 N.Y. 57, affirming 
192 N.Y.S. 181, 198 App.DiY. 691. 
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(2) To support verdict for damages 
of a particular amount 
Del.—Scotton v. Wright, 122 A 641, 
14 DeLCh. 124. 

Wash.—Merager v. Turnbull, 99 P.2d 
434, 2 Wash.2d 711, 127 A.L.R. 1142. 
Evidence held tnsniacient 

(1) To sustain verdict for plaintiff. 
—Brown V. Salzberg, 188 N.Y.S. 813, 
197 App.Div. 235. 

. (2) Evidence of breach of contract 
for sale of good will by seller of 
business, who started competitive 
business three years later, was held 
insufficient for jury.—Suburban Ice 
Mfg. & Cold Storage Co. v. Mulvlhlll, 
153 N.B. 204, 21 Ohio App. 438. 

37- Cal.—General Paint Corporation 

V. Seymour, 12 P.2d '990, 124 Cal. 
App. 611. 

Del.—Scotton v. Wright 121 A 180, 2 

W. W.Harr. 192. 

Ky.—^Proctor v. Allen, 289 S.W. 300, 
301, 217 Ky. 180, citing Corpus 
Juris. 

La.—Lindstrom v. Sauer, App., 166 
So. 636. 

Wash.—^J. L. Cooper & Co. v. Anchor 
Securities Co., 133 P.2d 291. 

28 C.J. p 745 note 46. 

Damages for breach of agreement to 
refrain from competition generally 
see Damages § 79 d. 

Talue as affected by coanpetitloiL 
Measure of damages for violation, 
by seller of business, of covenant not 
to engage in similar business, is dif¬ 
ference in value between store with 
competition and its value without it 
—^Amsterdam v. Marmor, 212 N.Y.S. 
300, 125 Misc. 865. 

Bxpeauie of bandli-ng business 

In action to recover damages for 
impairment of good will purchased 
in connection with purchase of insure 
ance business, evidence established 
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value of the good will is not the measure of dam- 
ages*S8 The damages are not confined to the dif¬ 
ference between the sum paid and the value of the 
stock in trade and fixtures or other property re¬ 
ceived by the purchaser.^® He may recover the ac¬ 
tual damage sustained, not merely the considera¬ 
tion paid by him.^0 Where, however, the agree¬ 
ment provides for a refund of the sum paid in case 
of a breach, that sum may be adopted as the meas¬ 
ure of damages.^i No award should be made for 
a loss of business and profits caused by something 
other than the seller’s breach of contract.^2 

In accordance with the usual rule, see Damages 
§§ 42, 43, compensation for the loss of prospective 
profits will be denied where the amount cannot be 
shown with the requisite legal certainty, b^t, 
where the fact and amount of such loss is satis¬ 
factorily shown, it is an element of damage, and 
may be recovered.^^ 

In estimating the damages all facts and circum¬ 
stances tending to show the extent of the pur¬ 
chaser’s loss may be considered.^® The proof nec¬ 
essary to entitle plaintiff to damages is not, in the 


nature of things, obtainable with the same degree 
of certainty as in many other cases the pur¬ 
chaser must, however, furnish some data from 
which the court or jury can with a reasonable de¬ 
gree of certainty estimate actual damages, or his 
recovery will be restricted to nominal damages.^^ 
The profits realized by the seller as a result of his 
wrongful enterprise do not furnish the proper meas¬ 
ure of damages;^® but they may be considered as 
evidence of plaintiff’s loss.^® The price that plain¬ 
tiff obtained on resale is not competent to show dam- 
ages.®0 

Sales induced by false representations. In cas¬ 
es where the sale is induced by fraudulent repre¬ 
sentations as to the value of the good will, the 
measure of damages, as in other cases of fraud, is 
the difference between what the business would 
have been worth if the representations had been 
true, and what it was actually worth at the time of 
sale.®^ 

Liquidated damages. Ordinarily, the damages 
arising from a breach of a restrictive covenant be¬ 
ing difficult of ascertainment, a stipulation for the 


that the expense to plaintiff of hand¬ 
ling the business lost would have 
been only ten per cent of commis¬ 
sions collected by defendant, entitling 
plaintiff to Judgment for ninety per 
cent of commissions lost.—J. li. 
Cooper & Co. v. Anchor Securities 
Co„ Wash., 133 P,2d 291. 

38b Ala.—^Howard v. Taylor, 8 So. 
36, 90 Ala. 241. , 

Or.—^Dose v. Tooze, 60 P, 380, 37 Or. 
13. 

39. Ala.—^Taylor v. Howard, 18 So. 
311, 110 Ala. 468. 

28 C.J. p 746 note 48. 

40. Ill.—Stewart v. Ohallacombe, 11 
IlLApp. 379. 

41. IlL—Gewirtz v. Abraham, 171 
IlhApp. 433. 

42. Del.—Scotton v. Wright, 121 A. 
180, 2 W.W.Harr. 192. 

43. IlL—^Bauwens v. Goethals, 187 
IlLApp. 563. 

44. Ky.—Proctor v. Allen, 289 S.W. 
300, 217 Ky. 180. 

28 C.J. p 746 note 53. 

CoutemplatloxL of parties 

Lioss of profits from breach of con¬ 
tract to sell business and good will 
was presumptively in contemplation 
of parties when contract w£us made, 
as respects damages recoverable for 
breach; and petition was held to 
state cause of action for loss of such 
proflta—McArthur v. Day, Tex.Civ. 
App., 19 S.W.2d 134, error refused. 

48.' DeL—Nye Odorless Incinerator 
Corporation v. Felton, 162 A. 504, 


6 W.W.Harr. 236—Scotton v. 
Wright, 121 A. 180, 2 W.W.Harr. 
192. 

Ky.—Proctor v. Allen, 289 S.W. 300, 
217 Ky. 180. 

28 C.J. p 746 note 54. 

XmpalxmeiLt In value 

Proof is competent to show the dif¬ 
ference between the present worth 
of the property with the good-will 
impairment and the amount of the 
purchase price. The Jury may con¬ 
sider what the purchaser’s trade or 
business had been worth, if the sell¬ 
er had not engaged in competition, 
and for that purpose may consider 
the volume of business done by the 
purchaser before and after the sell¬ 
er’s reentry into such prohibited 
competition. 

Del.—Scotton v. Wright, 121 A. 180, 
2 W.W.Harr. 192. 

Ky.—^Proctor v. Allen, 289 S.W. 300, 
217 Ky. 180. 

Bzpert testimony 

Difference in value between store 
with competition and its value with¬ 
out it, must be shown by expert tes¬ 
timony. As foundation for expert 
testimony, evidence of decreased 
sales after competition, if reason¬ 
ably connected with competition, may 
be adduced; but such evidence alone 
will not warrant definite amount of 
money damage.—^Amsterdam v. Mar- 
mor, 212 K.T.S. 300, 125 Misc. 865. 

4& CaL—General Paint Corporation 
V. Seymour, 12 P.2d 990, 124 Cal. 
App. 611. 

Ky.—^Proctor v. Allen, 289 S.W. 300, 
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301, 217 Ky. 180, citing Corpus Ju¬ 
ris. 

Ohio.—Burckhardt v. Burckhardt, 42 
Ohio St 474, 51 Am.R. 842. 

47. Del.—^Nye Odorless Incinerator 
Corporation v. Felton, 162 A. 504, 
5 W.W.Harr. 236—Scotton v. 

• Wright, 121 A. 180, 2 W.W.Harr. 
192. 

Ky.—Proctor v. Allen, 289 S.W. 300, 
301, 217 Ky. 180, citing Corpus Ju¬ 
ris. 

Neb.—^Tarry v. Johnston, 208 N.W. 

615, 114 Neb. 496. 

28 C.J. p 746 note 66. 

48- Cal.—General Paint Corporation 
V. Seymour, 12 P.2d 990, 124 Cal. 
App. 611. 

DeL-^cotton v. Wright, 121 A. 180, 
2 W.W.Harr. 192. 

Wash.—J. L. Cooper & Co. v. Anchor 
Securities Co., 133 P.2d 291—^Mera- 
ger V. Turnbull, 99 P.2d 434, 2 
Wash.2d 711, 127 A.L.R. 1142. 

28 C.J. p 746 note 57. 

49. Cal.—General Paint Corporation 

V. Seymour, 12 P.2d 990, 124 CaL 
App. 611. 

Del.—Scotton v. Wright, 121 A 180, 2 

W. W.Harr. 192. 

Wash.—J. Li. Cooper & Co. v. Anchor 
Securities Co., 133 P.2d 291—Mera- 
ger V. Turnbull, 99 P,2d 434, 2 
Wash.2d 711, 127 AL,.R. 1142. 

50. N.T.—^Amsterdam v. Marmor, 
212 N.Y.S. 300, 125 Misc. 865. 

51. Wash.—Stanton v. Zercher, 172 
P. 659, 101 Wash. 383. 

28 C-J. p 746 note 53. 
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pa 3 nnent of a stated sum as liquidated damages, if 
reasonable, will be sustained.52 Although the term 
^‘penalty” is used, it may be construed as a provi¬ 
sion for liquidated damages.®^ If the provision is 
construed as one for liquidated damages, the ver¬ 
dict must be for that precise sum.54 if the stipula¬ 
tion is held to be one for a penalty, and unenforce¬ 
able to its full extent, actual damages may be 
awarded. 5 5 

c. Injunction 

Wrongful Interference by the seller with the pur¬ 
chaser’s enjoyment of the good will may entitle the lat¬ 
ter to sue to enjoin further Interference by the seller 
and as further relief to obtain an accounting for dam¬ 
ages sustained, but the Injunction should not be broad¬ 
er than reasonably necessary. 

If the seller wrongfully interferes with the pur¬ 
chaser’s enjoyment of the good will, a suit lies to 
enjoin further interference by the seller,®® the dam¬ 
age to the purchaser in such cases being usually 
regarded as irreparable, and the legal remedy as 
inadequate,®7 because the damages are not suscep¬ 
tible of proof or exact computation,®® and because 
the injury is a constantly recurring one for which 


§ 16 

successive actions at law would furnish only an im¬ 
perfect remedy.®® Injunctions to enforce covenants 
by the seller of a business not to engage in busi¬ 
ness in competition with the purchaser, incidental 
to the sale of the business and its good will, are 
considered in the C.J.S. title Injunctions § 84, also 
32 C.J. p 218 note 25-p 223 note 33. 

The fact that damages are not easily ascertain¬ 
able does not bar complainant from bringing the 
suitnor is it necessary that he first prove special 
pecuniary damages,®^ or show an actual loss of cus¬ 
tomers who might in any event have discontinued 
their patronage.®® It is not a reason for refusing 
an injunction that the business is more extensive 
than the purchaser can attend to.®® 

Extent of relief. The injunction should not be 
broader than is reasonably necessary for the pro¬ 
tection of the injured party.®^ 

Accounting for damages. The practice in many 
jurisdictions authorizes, as a part of the relief in 
equitable suits for injunctions, an accounting for 
damages sustained by the purchaser.®® 


GOODYEAB EUBBEE. A term descriptive of 
well-known classes of goods produced by the proc¬ 
ess known as Goodyear’s invention.^ 

GGOLE. In old English law, a breach in a bank 


or sea wall, or a passage worn by the flux and re¬ 
flux of the sea.® 

GOOSEHOEN* See Disorderly Houses § 4 f (1) 
(a). 


62. N.T.—^Hackenheimer v. Kurtz- 
mann, 138 N.B. 736, 235 N.T. 57, a£- 
flrmingr 192 N.T.S. 181, 198 App.Div. 
691. 

28 €.J. p 7-47 note 60. 

Liquidated damages generally see 
Damages §§ 101-116. 

53. Ind.—^Bennett v. Carmichael 
Produce Co., 116 N.K 793, -64 Ind. 
App. 341. 

28 C.J. p 747 note 61. 

54. N.J.—^Hoagland v. Segur, 38 N.J. 
Law 230. 

55. N.C.—D isosway v. Edwards, 46 
S.B. 601, 134 N.C. 264. 

56. Ala.—Bankers’ Fire & Marine 
Ins. Co. V. Sloss, 165 So. 371, 229 
Ala. 26—Collas v. Brown, 100 So. 
769, 211 Ala. 443. 

Minn.—^Peterson v. Johnson Nut Co., 
283 N.W. 561, 204 Minn. 300. 

Mo.—Kreger Glass Co. v. Kreger, 
App., 49 S.W.2d 260. 

Pa.—Montgomery Bros. v. Montgom¬ 
ery, 112 A. 474, 269 Pa. 832. 

^ash.—^J. Im Cooper & Co. v. Anchor 
Securities Co., 113 P.2d 84*5, 9 

Wash.2d 45. 

28 C.J. p 747 note 66. 

SvideiLoe 

(1) Finding of agreement not to 


compete sustained by evidence.— 
Johnson v. Schultz, 248 P. 644, 137 
"Wash. 68*4. 

(2) Evidence was held to show 
that defendant had violated his cove¬ 
nant not to engage in certain busi¬ 
ness within the state.—Thompson 
Optical Institute v. Thompson, 237 P. 
965, 119 Or. 252. 

(3) Evidence held not to show 
plaintilTs acts as construction of 
contract as not prohibiting business 
conducted by defendant.—Scotton v, 
Wright, 117 A. 131, 13 DeLCh. 214, 
affirmed Wright v. Scotton, 121 A. 69, 
13 DeLCh. 402, 31 A.L.R. 1162. 

Varlaaoe between contract pleaded 
and actual contract for sale of busi¬ 
ness, on ground of difference in par¬ 
ties, was not shown.—^Kreger Glass 
Co. V. Kreger, Mo.App., 49 iS.W.2d 
260. 

57. Ala.—^Bankers’ Fire & Marine 
Ins. Co. V. Sloss, 155 So. 371,' 874, 
'229 Ala. 26, citing Corpus Juris. 

28 C.J. p 747 note 66. 

68i Alsu—^Bankers’ Fire & Marine 
Ins. Co. V. Sloss, 155 So. 371, 374, 
229 Al€L 26, citing Corpus Juris. 

28 C.J. p 747 note 67. 

59. Ala.—^Bahkers’ Fire & Marine 
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Ins. Co. V. Sloss, supra, citing Cor¬ 
pus Jtxris. 

28 C.J. p 747 note 68. 

60. N.T.—^Komow v. Simplex Cloth- 
Cutting Mach. Co., 179 N.T.S. 682, 
109 Mlsc. 368, affirmed 180 N.T.S. 
942, 191 App.Div. 884. 

61. Ohio.—Brass & Iron Works Co. 
V. Payne, 33 N.E. 88, 60 Ohio St, 
116, 19 L.R.A. 82. 

62. Cal.—Johnston v. Blanchard, 116 
P. 973, 16 Cal.App. 321. 

63. N.j.—^Marvel v. Jonah, 90 A. 
1004, 88 N.J.Eq. 295, Ann.Cas.l916C 
185, L.R.A.1915B 206, reversing in 
part 86 A. 968, 81 N.J.Eq. 369. 

28 C.J. p 747 note 72. 

64^ Mass.—^Foss v. Roby, 81 N.E. 
199, 196 Mass. 292. 10 L.R.A.,N.S.. 
1200, 11 AnnuCas. 571. 

28 C.J. p 749 note 96. 

65. Del.—Wright v. Scotton, 121 A. 
69, 13 DeLCh. 402, 81 A.L.R. 1162, 
affirming Scotton v. Wright, 117 A. 
181, 18 DeLCh. 214. 

28 C.J. p 749 note 98. 

1. TJ.S.—Goodyear's India Rubber 
Glove Mfg. Co. V. Goodyear Rubber 
Co., N.T., 9 S.Ct 166, 167, 128 U.S. 
598, 32 L.Ea. 585. 

2. Black •L.D. 
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GOOSENECK. See tlie C.J.S. title Railroads § 1, 
also 28 C.J. p 749 note 3. 

GOPHER and GOPHER HOLE. See the C.J.S. ti¬ 
tle Mines and Minerals § 3, also 28 C.J. p 749 
note 4. 

GORE. As a norm, in old English law, a small, 
narrow slip of ground. In modem land law, a 
small triangular piece of land, such as may be left 
between surveys which do not close.^ In some of 
the New England states (as in Maine and Vermont) 
the term is applied to a subdivision of a county, 
having a scantj population and for that reason not 
organized as a town.^ 

As a verb, to pierce or stab; to pierce or pene¬ 
trate with a pointed instrument, as a spear; to 
pierce, or wound, with the horns or tusk.6 

GORGE. A defile between hills or mountains, that 
is, a narrow throat or outlet from a region of coun¬ 
try, through which water flows.® The term implies 
a flow of water from hilly regions and high lands 
through definite channels.*^ 

GORING. A piece of textile material cut diag¬ 
onally so as to increase the width of the part to 
which it is applied; or in a sail to give the required 
sweep.® 

GORS, GORSE, GORT, GXJORT, or GURGES. In 


its mediffival use, a term applied by classic authors 
to the open sea, to a lake, and to the course of a 
river;® as the word is used in later times, a deep 
pit of water, a gore, or gulf, which consists of land 
and water a stream or pool, a watery place, a 
weir, a fish-pond, a ditch, a dam.^i 

GOSPEL. According to the common and more 
general acceptation of the term, a word synony¬ 
mous with “Christianity” or “the Christian reli- 
gion.”l2 In its broad general sense, religion, and, 
as used in a particular statute, not confined to the 
Christian religion.^® 

GOSSIPRED. In canon law, compaternity, spiritu¬ 
al af&nity.^^ 

GOUGE. In a derived sense, to cheat, to cheat in 
a bold or brutish manner; to deceive, to defraud, 
to deceive and defraud, to get the better of in a bar¬ 
gain, to impose on, to mislead, to overreach, to over¬ 
reach in a bargain, to trick.^® 

Gouging. Digging or pressing a person for in¬ 
formation also, in a different sense, tearing out 
the fibers of a plank, as distinguished from wear¬ 
ing them out by pressing them down;^'^ and so con¬ 
trasted with “scoring.”!® 

GOUGER. A cheat, fraud, and trickish person, 
but sometimes used colloquially in the United States 
as a person who presses one for information.!® 


3. Black Li.D. 

4. Black LuD. 

A miuiloipal dlvisloxL of tlio state 
The gore is one of the municipal 
divisions of the state, although not 
organized as a municipality. It may 
contain as much territory as many, 
and more than some, of the towns 
in the state, and is sometimes divid¬ 
ed into lots as the towns are.—^Paine 
V. Hutchins, 49 Vt 314, 317. 

& Mich.—^Decker v. Federal Life 
Ins. Co., 260 N.W. 782, 783, 272 
Mich. 20. 

Phrase coxLStraed 

“Gored by a bull or cow. I'—^Decker 
V. Federal Life Ins. Co., supra, 
a Kan.—Gibbs v. Williams, 25 Elan. 

514. 217, 87 Am,IL 241. 

7- BAn.—^Palmer v. Waddell, 22 B:an. 

362, 367. 
a Century I>. 

*<Bla8tlo goring” 

Fabric put into the uppers of con¬ 
gress gaiters, and composed of silk 
or cotton and India rubber.—^Drucker 
'V4 Robertson, C.C.N.Y,, 38 F. 97. 

H&g.-—Malcomson v. O'Dea, 10 H. 
•L.Cas. 598, 619, 620, 12 11R.O. 1‘69, 
11 Reprint 1165. 


Words used with the same mecming 

(1) Gorce or gors defined as a 
wear, pool, or pit of water.—Black Li. 
D. 

(2) Gort or guort.—^Malcomson v. 
O’Dea, 10 H.L..Oas. >593, 620, 11 Re¬ 
print 1155, 12 B.H.C. 169. 

la Mans.—Johnson v. Rayner, 6 
Gray 107, 110. 

N.BL—Goodrich v. Bastem R. Co., 37 
N.H. 149, 164. 

IX. Eng.—Malcomson v. O'Dea, 10 H. 

Ii.Cas. 693, 620, 11 Reprint 1155, 12 
E.R.C. 169. 

“The word ‘gnrgites,’ used in addi¬ 
tion to Tax wears/ Instead of being 
restricted to imaginary or possible 
scattered wears, the existence of 
which is unproved, and the nature of 
which is unknown, appears to us 
more properly to apply to all the 
streams, pools, and reaches of the 
river, so far as the fishing extends. 
Probably it ought to be thus trans¬ 
lated, and not as ‘wears,* in the earli¬ 
er documents.**—^Malcomson v. O’Dea, 
supra. 

12. Ky.—Crawford v. Thomas, 64 S. 
W. 197, 199, 114 Ky. 484, 21 Ky.L. 
1100—^Attorney General v. Wallace, 
I 7 B.Mon. 611, 617. 
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13. Ohio.—^Matter of Rhinehart, 9 
Ohio S. & C. P. 441, 446, 6 Ohio N. 
P. 438. 

Phrases construed 

(1) “Dissemination of the Gospel 
at home and abroad.**—^Attorney Gen¬ 
eral V. Wallace, 7 B.Mon. (Ky.) 611, 
617. 

(2) “For the spread of the gospel** 
—In re Lea, 34 Ch.D. 628, -534. 

(3) “Minister of the gospel** see 
the C.J.g. title Religious Societies $ 
39, also 64 C.J. p 38 notes 70-73. 

14. Black L.D. 

15. H.T.—Shuhert v. Variety. 219 N. 
Y.S. 233, 234, 128 Misc. 428. 

13. S.C.—State v. Edwards, 175 S. 

B. 277, 281, 173 S.C. 161. 

“Gouging the witness” 

S.C.—State V. Edwards, supra. 

17. U.S.—C. F. Harms & Co. v. 

Brooklyn Ash Removal Co., D.C.N. 
Y., 290 F. 232, 234. 

18. TJ.S.—C. F. Harms & Co. v. 

Brooklyn Ash Removal Co., supra. 

19. S.C.—State V. Edwards, 176 S.B. 

1 277, 281, 173 S.C. 161. 
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0O0T, In medical jurisprudence, an inflammation 
of the fibrous and ligamentous parts of the joints, 
characterized or caused by an excess of uric acid 
in the blood; usually, but not invariably, occurring 
in the joints of the feet, and then specifically called 

"podagra.”20 

GOVERN. In its transitive use, to control, direct, 
or direct and control to direct and control the 
actions or conduct of, either by established laws or 
by arbitrary will; to direct and control by author¬ 
ity; 22 to manage, regulate,28 or to regulate, or 
rule, by authority;24 also to influence or restrain.25 

Used intransitively, to be a rule, precedent, law, 
or deciding principle for, hence to determine or to 
serve as a rule or deciding precedent.26 

The term is equivalent to, or synonymous with, 
"control” see 18 C.J.S. p 33 note 64, and "regu- 
late.”27 

Governed, Controlled, directed, or regulated by 


authority.2 2 

The term has been distinguished from "made.”2d 

Phrases employing the word are set out in the 
note.20 

GOVERNMENT. 

As a Noun 

-^In G^eral. A very comprehensive term,2i (de¬ 
rived from the Latin "gubemaculum,” signifying 
the instrument, the helm, whereby the ship, to which 
the state is often compared, is guided on its course 
by the "gubemator^' or helmsman.22 In its ordinary 
signifipation, the act or fact of governingcon¬ 
trol, direction, the exercise of authority regulating 
the action of something; guidance, management, 
regulation, rule.24 

-^Political Application. In a political sense, the 

term has two distinct and radically different mean- 
ings,26 the state itself, and the governing body of 


so. Black L.D. 

21. Neb.—state v. Ream. 21 N.W. 

398, 399. 16 Neb. 681. 

R.I.—Gorham Mfg*. Co. v. New York, 
N. H. & H. R. Co., 60 A. 638, 639, 
27 R.I. 35. 

22. Ind.—Tucker v. State, 35 N.B.2d 
270, 291, 218 Ind. 614. 

23. Cal,—Asnon v. Foley, 288 P, 792, 
795, 103 Cal.App. 624. 

Neb.—State v. Ream, 21 N.W, 398, 

399, 16 Neb. 681. 

28 C.J. p 749 note 19. 

24. Ind.—Tucker v. State, 35 N.E.2d 
270, 291, 218 Ind. 614. 

R.I.—Gorham Mfgr. Go. v. New York, 
N. H. & H. R. Co., 60 A. 638, 639, 27 
R.I. 35. 

25. Neb.—State v. Ream, 21 N.W. 
398, 399, 16 Neb. 681. 

26. Cal.—^Asnon v. Foley, 288 P. 7'92, 
793, 105 CaLApp. 624. 

27. Tenn.—Silverman v. City of 
Chattanooga, 67 S.W.2d 662, 165 
Tenn. 642. 

63 C.J. p 1173 note 35 [a]. 

28. R.I.—Gorham Mfg. Co. v. New 
York, N. H. & H. R. Co., -60 A. 638, 
639, 27 RI. 3-5. 

implies siLbJeotioiL 

"‘One regulated, directed, or con¬ 
trolled by authority of another is 
subject to that other.’"—Gorham Mfg. 
Co. V. New York, N. H. & H. R. Co., 
supra. 

29. Conn.—^H. G. Craig & Co. v. Un- 
cas Paper Board Co., 133 A 673, 
675, 104 Conn. 659. 

30. 'Vower to govem” 

(1) The power to control.—State 
v.'Chase, 220 N.W. 961, 953, 176 Minn. 
259. 

(8) As applied to corporations, it 


Implies the power of management.— 
State V. Chase, supra. 

(3) As applied to municipal corpo¬ 
rations, it Implies the power to or¬ 
dain and establish suitable police 
regulations.—Richmond, F. & P. R. 
Co. V. Richmond, Va., 96 U.S. 521, 528, 
24 LuBd. 784—28 C.J. p 749 note 19 
Ca]. 

Other phrases 

(1) “Govern and regulate,” held 
broader than merely to “regulate.”— 
Gibson v. State, 106 So. 231, 237, 214 
Ala. 38. 

(2) “Governed by Illinois classifi¬ 
cation.*’—Standard Oil Co. v. U. S., 
Ill., 164 F. 376, 384, 90 C.C.A 864. 

(3) “Gi^vemed by Pacific Coast 
Sales Book, plus 10%.”—^Asnon v. 
Foley, 288 P. 793, 795, 106 C€a.App. 
624. 

(4) “Governed by the law,** as 
meaning to be governed, not only 
by a part, but by the whole law re¬ 
lating to the subject.—Fisher v. 
Brower, 64 N.E. 614, 618, 159 Ind. 139, 
148. 

(5) “Governing bodies of educa¬ 
tional and charitable institutions.”— 
Crittenberger v. State Sav. & Trust 
Co., 127 N.E. 552, 566, 189 Ind. 411. 

(6) “Governing body,** as used with 
reference to a city, see the C.J.S. tir 
tie Municipal Corporations § 386, also 
28 C.J. p 749 note 26. 

31. Pa.—In re Sugar Notch Borough, 
43 A 985, 986, 192 Pa. 349. 

Not a word of art 
Austr.—^Ryder v. Foley, 4 Austr.C.L. 
R. 432, 433, 

32. Minn.—State v. Chase, 220 N.W. 
951, 9*53, 176 Minn. 269, .' 

QAc; 


33. Cal.—^Platt V. San Francisco, 110 
P. 304, 309, 158 Cal. 74. 

Mo.—State v. Missouri Univ. Bd. of 
Curators, 188 S.W. 128, 133, 268 Mo. 
598. 

34. U.S.—^Tennessee v. Whitworth, 
Tenn., 6 S.Ct 649, 653, 117 U.S. 
189, 29 luEd. 833. 

Mo.—^tate v. Missouri Univ. Bd. of 
Curators, 188 S.W. 128, 133, 268 Mo. 
698—St. Louis V. Howard, 24 S.W. 
770, 771, 119 Mo. 41, 46, 41 Am.S.R. 
630. 

Broad scope 

The term “government” in act vest¬ 
ing government of university in trus¬ 
tees held to include administrative 
rules and regulations affecting scho¬ 
lastic procedure, as well as disciplin¬ 
ary measures .—West v. Board of 
Trustees of Miami University and 
Miami Normal School,' 181 N.E. 144, 
148, 41 Ohio App. 367. 

35. U.S.—Stokes v. U. S., CaAMo., 
264 F. 18. 22. 

Ambiguons meaning 
“The only difficulty arises out of 
the ambiguous meaning which has 
been affixed to the word government. 
It has been sometimes .taken to mean 
the chief executive authority; - some¬ 
times the legislative authority; 
sometimes it is used as synonymous 
with ‘state* or 'nation;* ^sometimes to 
express the aggregate of all political 
power, whether for the purposes of 
ordinary administration or of chang¬ 
ing the fundamental laws—as in the 
instance of the British Parliament. 
Indeed, it is. difficult to use the term 
freauently without confounding its 
various senses, and I am aware that 
in some degni-ee I may be guilty of 
this. In this latter sense it Is coin¬ 
cident with, sovereignty; and thus 
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persons^ or the personnel of government, as indi¬ 
cated in the two following paragraphs. 

In the first sense, "government” has been defined 
as a body politic, a state;36 a corporate entity 
through which the people act; a fictitious entity 
created by the people ;37 that form of fundamental 
rules by which the members of a body politic reg¬ 
ulate their social action, and the administration of 
public affairs according to established constitutions, 
laws, and usages;38 an instrument to preserve an 
ordered society, regardless of the form it takes ;39 


the ligament that holds the political society togeth¬ 
er the machinery or expedient for expresidng the 
will of the sovereign powerthe political agency 
through which a state acts in international rela¬ 
tions a social compact, by which the whole peo¬ 
ple covenant with each citizen, and each citizen 
with the whole people, that they shall be governed 
by certain laws to be enacted for the public good;43 
the system of polity, or body of principles or rules, 
by which the people subject to it are lawfully guid¬ 
ed, as, in the case of the United States, the con- 


used we should say In this country 
that the people constitute the gov¬ 
ernment. But this would be con¬ 
founding things which our institu¬ 
tions have separated—the supreme 
or ultimate government of the peo¬ 
ple, with the ordinary government 
which they have created.”—State v. 
Hunt. 20 S.C.Lu 1, 235. 

38. Iowa.—Zapf V. Ridenour, 200 

W. 618, 620, 198 Iowa 1006. 
Similarly expressed 

(1) An empire, kingdom, state or 
independent political community, as 
in the phrase, ^compacts between in¬ 
dependent governments.”—Black L.D. 

(2) The state itself.—Wharton Ij. 
Lex. 

<*State” and ^^govemment of a state” 
dlstingnlshed 

”The distinction between the gov¬ 
ernment of a State and the State It¬ 
self is Important, and should be ob¬ 
served. In common speech and com¬ 
mon apprehension they are usually 
regarded as identical; and as ordi¬ 
narily the acts of the government 
are the acts of the State, because 
within the limits of its delegation of 
power, the government of the State 
is generally confounded with the 
State Itself. . . . The State It¬ 

self is an ideal person, intangible, in¬ 
visible, immutabla The government 
is an agent, and, within the sphere 
of its agency, a perfect representa¬ 
tive.” 

U.S.—^Poindexter v. Greenhow, Va., 5 

S.Ct. 903, 914, 114 U.S. 270, 290, 20 

L..Bd. 185. 

Wls.—Grunert v. Spalding, 78 NT.W. 

606, 613. 

"Oovexament of the united States” 
and “government of a state” dls- 
tingoished 

”We have in our political system a 
government pf the United States and 
a government of each of the several 
States. Each one of these govern¬ 
ments is distinct from the others, and 
each has citizens of its own who 
owe it allegiance, and whose rights, 
within its Jurisdiction, it must pro¬ 
tect.”—^U. S. V. Cruikshank, La., 92 
$12, 549, 23 Li-kO. 588. 

37- Iowa—C. C. Taft 'Co. v. Alber, 

171 N.W. Tl-O, 720,. 186 Iowa 1069. 


is an axiom in our govern¬ 
ment, that all legitimate power eman¬ 
ates from the people.”—Charles Riv¬ 
er Bridge v. Warren Bridge, 7 Pick. 
(Mass.) 344. 445. 

33l Idaho.—Hodges v. Tucker, 138 P. 

1139, 1142, 25 Idaho 563. 

Iowa.—^Wlnspear v. Holman Dish Tp., 
37 Iowa 642, 544. 

XTecessity discussed 

Government is a necessity of man's 
nature, and not a mere caprice, how¬ 
ever wisdom and experience may 
mould Its structure or vary its ap¬ 
plication. Its perpetuity springs 
from its continued necessity, and is 
therefore an essential element of its 
nature. Hence, no people since the 
formation of the world have been 
known to exist without government 
in some form; and no government, 
not merely provisional, is known to 
have been formed for a limited peri¬ 
od.—^Hood V. Maxwell, 1 W.Va. 219, 
242. 

39- Ela.—^Miaml Laundry Co. v. 
Florida Dry Cleaning & Laundry 
Board, 183 So. 759, 764, 134 Fla. 1, 
119 A.L.R. 9'56. 

40- Miss.—Thomas v. Taylor, 42 
Miss. 661, 706, 2 Am.R. 625. 

41. U,S.—Cherokee Nation v. South¬ 
ern Kan, R. Co., D.C.Ark., 33 F. 
900, 906. 

Ariz.—City of Blsbee v. Cochise 
County, 78 P.2d 982, 986, 52 Ariz. 
1 . 

40. U.S.—Lehigh Valley R. Co. v. 

State of Russia, C.C.A.N.Y., 21 F.2d 
396, 400. 

43. Mo.—^Kansas City v. Holmes, 202 
S.W. 392, 393, 274 Mo. 159, L.R.A, 
1918D 1016. 

As cuL InstltutioiL or aggregate of liu 
stltutioiis 

”We understand, in modem politi¬ 
cal science' ... by the term 
government, that institution or ag¬ 
gregate of Institutions by which an 
independent society makes and car¬ 
ries out those rules of action which 
are necessary to enable men to live 
in a social state, or which are Im¬ 
posed upon the people forming that 
society by, hbose who possess the 
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power or authority of prescribing 
them. Government is the aggregate 
of authorities which rule a society. 
By administration, again, we under¬ 
stand in modern times, and especial¬ 
ly in more or less free countries, the 
aggregate of those persons in whose 
hands the reins of government are 
for the time being (the chief min¬ 
isters or heads of departments).”— 
U. S. V. Dorr, 2 Philippine 332, 339. 

Purpose of govemment 

(1) ”The fundamental purpose of 
govemment Is to protect the health, 
safety, and general welfare of the 
public. All its complicated activi¬ 
ties have that simple end in view. 
Its power plant for the purpose con¬ 
sists of the power of taxation, the 
police power, and the power of emi¬ 
nent domain.”—^Matter of New York 
City Housing Authority v. Muller, 1 
N.B.2d 163, 165, 270 N.Y. 333, 105 A. 
L.R. 906—^Hafner v. Erdrelch Realty 
Corporation, 11 N.Y.S.3d 142, 144, 170 
Misc. 846. 

(2) ”A government does not exist 
In a personal sense, or as an entity 
in any primary sense, for the pur¬ 
pose of acquiring, protecting, and 
enjoying property. It exists primar¬ 
ily for the protection of the people 
in their Individual rights, and holds 
property not primarily for the enjoy¬ 
ment of property accumulations, but 
as an incident to the purpose for 
which it exists—that of serving the 
people and protecting them in their 
rights.”—Curley v. U. S., Mass., 130 
F. 1, 8, 64 C.C.A. 369. 

(3) “Government was not organ¬ 
ized for the purposes of taxation, but 
taxation may be necessary for the 
purposes of government.”—Stone v- 
Mississippl, 101 U.S. 814, 820, 25 L. 
Ed. 1079. 

“The functioiL of govexnmeni; is the 
enactment and enforcement of rules 
of conduct for the people within a 
given territory to secure so nearly 
as possible individual opportunities 
for the enjoyment of the so-called in¬ 
alienable rights which Include the 
pursuit of happiness by the people 
within the territory.”—^Loch v. City 
of Jacksonville, 134 So. 205, 208, 101 
Fla. 429. 
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stitutional government of the United States,in¬ 
corporating a trinity of functions, the enactment of 
laws, rules, and regulations, the judicial construc¬ 
tion of the same as applicable to their suggested 
violation, and their execution also the authorita¬ 
tive direction and restraint exercised over the ac¬ 
tions of men in communities, societies, or states;^® 
the exercise of authority in the administration of 
the affairs of a state, community, or society.^^ 

In the second sense, it has been defined as the 
governing body of persons in a nation, who are ac¬ 
tually ruling over, guiding, and governing its peo¬ 
ple,^® the associated persons representing the sov¬ 
ereign, who make, interpret, and enforce the 
laws,^^ including the legislative and executive au¬ 
thorities, but, in a more limited sense, only the 
chief executive officers to whose administration the 
executive duties of government are specially dele¬ 
gated;^^ the agencies of the state, as distinguished 
from the scheme and machinery of govemment.^^ 
In this sense, the term may refer to the direction of 
the affairs of the state; the ruling and administra¬ 
tion of a political body.52 

In one or another of the senses above discussed, 
the term has been held equivalent to, or synony¬ 
mous with, “control” see 18 C.J.S. p 29 note 46, 


“management,”53 and “territory.”54 Jt has been 

distinguished from “Governor in Council”® 5 and 
“sovereignty.”®® Although often used interchange¬ 
ably with “administration,” it has also been dis¬ 
tinguished therefrom see 2 C.J.S. p 55 note 37. 

Goveniment de facto and Government de jure. 
The two phrases are defined in 25 C.J.S. p 1010 note 
29-p 1011 note 35. 

Local government. That form of government in 
which the local affairs are regulated by local au¬ 
thorities.® ^ For references to some specific uses see 
28 C. J. p 751 note 65. 

Proznsional government, A government tempo¬ 
rarily established in anticipation of, and to exist 
and continue until, another shall be instituted and 
organized in its stead.®® Sometimes synonymous 
with “military government” see the C.J.S. title War 
§ 39, also 67 C.J. p 421 note 92. 

Representative form of government, A govern¬ 
ment conducted and constituted Jby the agency of 
delegates, or deputies, chosen by the people.®® 

Republican form of government. The phrase has 
been characterized as not susceptible of precise defi¬ 
nition;®® but it has been judicially defined as a 
government administered by representatives chosen 


44w U.S.—Stokes v. tJ. S., C.C.A.MO., 
264 F. 18. 22. 

46. Fla.— IfOch v. City of Jackson¬ 
ville. 134 So. 205, 208, 101 Fla. 429, 

46. Colo.—Chicagro, B. & Q. R. Co. v. 
School District No. 1 in Yuma 
County. 166 P. 260. 263. 63 Colo, 
159. 

N.Y.—Peo-ple v. Pierce, 41 N.Y.S. 868, 
860, 18 Misc. 83. 

47. Cal.—Platt V. San Francisco, 110 
P. 304, 309, 158 CaJ. 74. 

28 C.J. p 750 note 46. 

4a XJ.S.—StJkes V. U. S., C.C.A.MO., 
264 F. 18, B2, 

4B. Ill.—City of Chicagro v. Tribune 
Co., 139 N.B. 86, 90, 307 Ill. 595, 28 
A.L.R. 1368. 

CoUoq.tilally the word is often used 
to mean the United States, or its rep¬ 
resentatives, considered as the prose¬ 
cutor in a criminal action.—^Black 
•L.D. 

60. Can.—Deprohon v. Ottawa Corp., 
1 Cartwr.Cas. 692, 648. 

Distribution ot grovernmental powers 
see Constitutional Law S§ 104—173. 
51. Minn.—State v. Chase, 220 N.W. 
951, 953, 175- Minn. 259. 

But a private corporation, such as 
the Bed Cross, is not a part of the 
“grovemment” or a ‘‘department** or 
“officer** thereof.—U. S. ex rel. Salz- 
man v. Salant & Salant, D.C.N.T., 41 
F.Supp. 196, 197. 


sa Mo.—State v. Missouri Univ. Bd. 
of Curators, 188 S.W. 128, 134, 268 
Mo. 698. 

53. Mo.—St Louis v. Howard, 24 S. 
W. 770, 771, 119 Mo. 41, 41 Am.S.R. 
630. 


conduct, but includes all activities in 
which a city may lawfully enxagre.— 
Mutual Oil Co. v. Zehrungr, D.C.Neb., 
11 F.2d 887, 892. 

58b Tex.—Chambers v. Fisk, 22 Tex. 
504, 636. 


54. Hawaii.—Honolulu Rapid Trans¬ 
it & Land Co. v. Territory, 21 
Hawaii 136, 144. 

55. *'Q’OverxLor in Cotinoil” not syn¬ 
onymous 

Austr.—Ryder v. Foley, 4 Austr.C.L. 
R. 422, 433. 

56. XJ.S.—Cherokee Nation v. South¬ 
ern Kan. R. Co., D.C.Ark.. 33 F. 
900, 906. 

Ariz.—'City of Bisbee v. Cochise 
County. 78 P.2d 983, 986, 52 Ariz. 1. 

57. N.T.—Rathbone v. Wirth, 40 N. 
Y.S. 536, 642, 6 App.Div. 277. 

Similar definition 

The government or administration 
of a particular locality; especially | 
the governmental authority of a mu- j 
nicipal corporation, as a city or coun¬ 
ty, over its local and Individual af¬ 
fairs, exercised by virtue of power 
delegated to it for that purpose by 
the general government of the state 
or nation.—Black L.D. 

Scope of the term 

The word “government” used in 
this connection, is not limited to ad¬ 
ministration of laws or regulations of 
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59. Neb.—^Lange v. Royal Highland¬ 
ers, 106 N.W. 224, 226, 75 Neb. 188, 
110 N.W. 1110, 121 Am.S.R. 78$, 10 
L.R.A.,N.S., 666. 

American concept 

This deflrnition fairly expresses the 
modem American Idea of representa¬ 
tive government.—^Lange v. Royal 
Highlanders, supra. 

Applied to particular assooia'Hons 
A provision' that a fraternal associ¬ 
ation must have a “representative 
form of government,*' has been held 
to reqiulre that the directors or other 
officers, who have general charge and 
control of the property and business 
of the society and the management 
of its affairs, shall be chosen by the 
meinbers.—L^ge v. Royal Highland¬ 
ers, supra^—28 C.J. p 752 note 67 [a]. 

6a Or.—^Kiernan v. Portland, 112 P. 
402, 404, 67 Or. 464, 111 P. 379, 37 
L.R.A..N.S.. 882. 

Jefferson's views on vajaeness of 
term gnoted 

Tex.—^Bonner v. Belsterling, 138 S.W. 

671, 574, 104 Tex. 432. 

28 C.J. p 762 note 69 [a]. 
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or appointed by tbe people or by tbeir antbority, principle that the supreme power resides in the 

or one which derives all its powers directly or in- body of the people. 64 In a particular connection, 

directly from the great body of the people, and is it has been held applicable to state governments, but 

administered by persons holding their oflSlces during not to minor departments of the state, such as a 

pleasure, for a limited period, or during good be- county or city.®® The term has been held equiva^ 

haviorj®^ a government by the people, through rep- lent to ^^representative government,^’6® substantial- 

resentatives appointed by them to the various de- ly equivalent to "democratic form of government,”®? 

partments, executive, legislative, judicial, as pro- distinguished from monarchy,” "oli- 

vided, either by direct vote or through some inter- ga^^chy, ^®® and pure democracy, 
vening officer or body by them selected and appoint- Constitutional guaranty of republican form of 
ed by direct vote for the purpose;®^ a government government see the C.J.S. title States § 7, also 59 
in which the supreme power resides in the whole • P notes 30-33. 

body of the people, and is exercised by representa- Other phrases employing the word are listed in 
tives elected by them:®® one constructed on the the note.?® Still other phrases as to which more 


61. Or,—^Kadderly v. Portland, 74 P. 
710, 719, 75 P. 222, 44 Or. 118. 

62. Iowa—^Eckerson v. Des Moines, 
115 N.W. 177, 181, 137 Iowa 452. 

Executive, judicial, and legrislatlve 
departments or functions of grov- 
ernment see Constitutional Law §§ 
106-173. 

63. U.S.—^Downes v. Bid well, N.Y., 
21 S.Ct. 770, 784, 182 U.S. 244, 45 
L.Ed. 1088. 

Cal.—In re Pfahler, 88 P. 270, 280, 
•150 Cal. 71, 11 L.R.A.,N.S., 1092. 
flimilarly expressed 

(1) A government by the citizens 
in mass, acting: directly, and not per¬ 
sonally, according: to the rules estab¬ 
lished by the majority.—^Bonner v. 
Belsterling:, 138 S.W. 571, 574, 104 
Tex. 432. 

(2) It means only such a g:overn- 
ment as is under the control of the 
people; or, in other words, a repre¬ 
sentative government.—Walker v. 
Spokane, 113 P. 775, 779, 62 Wash. 
312, Ann.Cas.l912C 994. 

(3) One in which the people select 
those who are to make their laws.— 
In re Pfabler, 88 P. 270, 280, 150 Cal. 
71. 11 L.R.A.,N.S., 1092, 11 Ann.Cas. 
911. 

64. U.S.—Chisholm v. Georgia, Ga,, 
2 Dali. 41^, 457, 1 L.Ed. 440. 

28 C.J. p 752 note 74. 

. The converse must he tme; that 
Is to say, any government In which 
the supreme power does not reside 
with the people is not republican in 
form.—Klernan v. Portland, 112 P. 
402, 406, 57 Or. 454, 37 L.R.A.'4Sr.S., 
332. 

6& 'Wash, —Walker v. City of Spo¬ 
kane, 113 P. 776, 779, 62. Wash. 312, 
Ann.Cas.l912C 994. 
aa Wash.—Walker v. City of Spo¬ 
kane, supra 

67. Vital idea the same 

, disUnpUon be.tween a demo- 
czutic form' of government and a re- 
^orx^ government ,. • . 

is more theoretical .than real, for the 
vital idea in ^th a gpve^moaex^t by 


the people; and whether the will of 
the peOiple be expressed through a 
representative or through a personal 
announcement, it Is but a difference 
in form of expression.”—Walker v. 
City of Spokane, supra. 

68. Neb.—State v. Moorhead, 156 N. 

W. 1067, 1069, 99 Neb. 627. 

69. Cal.—In re Pfahler, 88 P. 270, 

280, 160 Cat. 71, 11 L.R.A.,N.S., 

1092. 11 Ann.Cas. 911. 

70. Phrases oonstraed 

(1) “City government” see the C. 
J.S. title Municipal Corporations § 
385, also 11 C.J. p 791 note 68. 

(2) ‘^Constitutional government” as 
one regulated by, dependent on, or 
secured by, a constitution.—^Rapalje 
& L.L.D. See also generally Consti¬ 
tutional Law. 

(3) “De facto government” or 
“government de facto” see 26 C.J.S. 
p 1010 note 29-p 1011 note 34. 

(4) “De jure government” or “gov¬ 
ernment de jure” see 25 C.J.S. p 
1011 note 3-6. 

(6) “Democratic form of govern¬ 
ment” as substantially equivalent to 
“republican form of government” see 
supra note 67. 

(6) “Doctrine of local self-govern¬ 
ment” see the C.J.S. title Municipal 
Corporations §§ 184, 185, also 43 C.J. 
p 271 note 19-p 274 note 66. 

(7) “Federal government,” the gov¬ 
ernment of the United States of 
America, as distinguished from the 
governments of the several states.— 
Black L.D. 

(8) “Foreign government,” as re¬ 
ferring to government commonly and 
generally known and recognized as a 
national government.—^Zapf v. Ride¬ 
nour, 200 N.W. 618, 620, 198 Iowa 
100 - 6 . 

(9) “For its own government.”— 
Mutual Oil Co. V. Zehrung, D.C.Neb., 
11 F.2d 887, 892. 

(10) “For the government.”— 
Stokes V. U. a, C.aA.Mo., 264 F. 18, 
P2. 


(11) “Free government” see 37 C.J. 
S. p 1370 notes 47, 48. 

(12) “Good government,” as em¬ 
bracing the whole range of legisla¬ 
tion necessary to secure the comfort, 
prosperity, and happiness of a peo¬ 
ple.—Swan V. Williams, 2 Mich. 427, 
431. 

(13) “Government of laws,” as 
meaning a government in which laws 
authorized to be made by legislative 
branch are equally binding on all offi¬ 
cers of executive and Judicial branch¬ 
es as completely as they are upon all 
other citizens.—State ex reL Roth- 
rum V. Darby, 137 S.W.2d 532, 536, 
345 Mo. 1002. 

<14) “Indebtedness and govern¬ 
ment.”—^In re Sugar Notch Borough, 
43 A. 985, 986, 192 Pa. 349. 

(1*5) “Mixed government,” defined 
as a form of government combining 
some of the features of two or all of 
the three primary forms, namely, 
monarchy, aristocracy, and democra¬ 
cy.—^Black L.D. 

(16) “Organized government,” as 
diametrically opposed to “anarchy” 
see 3 C.J.S. p 1062 note 37. 

(17) “Popular government,” defined 
as one wherein the body of the na¬ 
tion keeps in its hands the empire or 
the right of command.—Stark v. Mc- 
Gowen, 10 S.C.L. 387, 392, 9 Am.D. 
712. 

(18) “Powers of government” see 
the C.J.S. titles Constitutional Law 
§§ 66. 67, 104-173: States § 26, also 
69 C.J. p 75 notes 25—36; and United 
States §§ 4, 5, also 65 C.J. p 1254 note 
52-p 1255 note 80. 

(19) “Representative government” 
as equivalent to “republican form of 
government” see supra note 66. 

(20) “Self-government,” said to 
mean everything for the people and 
by the people, considered as the to¬ 
tality of organic institutions, con¬ 
stantly evolving in their character as 
all organic life is; but not a dicta¬ 
torial multitude, dictating being the 
rule of the army, not of liberty, the 
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recent adjudications have not been found see 28 
C.J. p 752 notes 76-84. 

As an Adjective 

Employed in, by, or for a government; of or per¬ 
taining to a government, as illustrated by the phras¬ 
es set out in the note.'^^ Other phrases as to which 
more recent adjudications have not been found see 
28 C.J. p 752 note 91-p 753 note 98. • 

GOVERNMENTAL. Made by government; of or 
pertaining to government.The term is applied 
particularly to certain functions and powers con¬ 
ferred by the state on local agencies to be em¬ 
ployed in administering the affairs of the state and 
promoting the public welfare generally, 73 more spe¬ 
cifically, to particular duties imposed as obliga¬ 


tions of sovereignty, such as protection from crime, 
or fires, or contagion, or preserving the peace and 
health of citizens, and protecting their property,74 
in the exercise and performance of which the local 
agency is a sovereignty and governs its people.75 

The term has been used in this connection as the 
equivalent of “legislative,”73 ‘‘municipal,^^77 and 
^‘public ;"78 and has been contrasted with "corpo- 
i^ate^^ see Corporate 18 C.J.S. p 311 in Pocket Parts, 

"private,”79 '^proprietary,”80 and ‘'quasi-private.”8i 

As describing the nature of a municipality's pow¬ 
ers and functions see the C.J.S- title Municipal 
Corporations § 110, also 43 C.J. p 179 note 60—p 
184 note 27. 

Phrases employing the word are listed in the 

note.83 


destruction of individuality.—Peo¬ 
ple V. Hurlbut, 24 Mich. 44. 98. 9 Am. 
R. lOS. 

71. Fhzasefi oonstxued 

(1) “Government agency.”—^Huff¬ 
man V. Home Owners’ Loan Corpora¬ 
tion. D.C.MO., 39 F.Supp. 139» 140. 

(2) “Government annuities socie¬ 
ties.” described as societies formed 
In England under 3 & 4 Wm. IV c 14, 
to enable the industrious classes to 
make provisions for themselves by 
purchasing, on advantageous terms, a 
government annuity for life or for a 
term of years.—Black L.D. 

(3) “Government body.”—Head v. 
Edgar Bros. Co., 4 S.E.2d 71, 74. 60 
Ga.App. 482. 

(4) “Government bond.” 

Cal.—^In re Nuttle’s Estate, 87 P,2d 
200, 202, 1 Cal.App.2d 678. 

Mass.—Casey v. Genter, 176 N.B. 782, 
785, 276 Mass. 165. 

H.Y.—^New York Life Insurance & 
Trust Co. V. Baker, 59 N.E. 257, 
259. 166 K.Y. 484, 53 L.R,A. 544. 

(6) “Government bonds, first farm 
mortgages, or other equally good se¬ 
curities.”—^In re Sanders* Estate, 25 
N.E.2d 928, 928, 804 Ill-App. 57.^ 

<6) “Government function” con¬ 
trasted with “public purpose.**—First 
State Bank of Gainesville v. Thom¬ 
as, D.C.Tex., 38 F.Supp. 849, 8*51. 

(7) “Government funds” see 37 C. 
J.S. p 1405 note 48 (19). 

(8) “Government land” see the-C. 
J.S. title Public Lands S 1, also 28 
C.J. p 7o2 note 86. 

(9) “Government office” see the C. 

jlS. title Officers § 2, also 28 C.J. p 
752 notes 88, 89. , - / 

(10) “Government record.”—^U. S. 
V. Meyer; C.C.A.m., 113 F.2d 387, 897. 

(11) • “Government section: or other 
government subdivision.”—^Damiel v. 
Florida Industrial. C?o., 166 S.a?r^ 712, 
714,. 169 Vo. 472. ; . 


(12) “Government securities,” de¬ 
fined in an English statute as any 
annuities, exchequer bonds, exche¬ 
quer bills, and other parliamentary 
securities of the government of the 
United EZlngdom.—St. 35 & 36 Viet, c 
44. § 3. 

(13) “Grovernment securities trust*’ 
—Sykes v. Beadon, 11 ChuD. 170, 191. 

(14) “Government security.”— 

Knott V. Cottee, 16 Beav. 77, 80, 61 
Reprint 706—28 C.J. p 752 note 90 
[a]. 

(16) “Government stocks or secur¬ 
ities,” as not including Indian or co¬ 
lonial securities.—^In re Hamilton, 6 
T.L,R. 173. 

(16) “(Sovernment traffic” as not 
restricted to traffic of army and navy 
only, but as embracing the traffic of 
any department or agency of the 
government.—U. S. v. Golden Gate 
Bridge and Highway Bist. of Califor¬ 
nia, D.C.CaL, 37 F.Supp. 605, 512. 
TSii Webster New Int.D. 

78. Mont—Griffith v. City of Butte, 
284 P. 829, 831, 72 Mont 552. 

Or.—^Wold V. City of Portland, 112 
P.2d 469, 473, 474, 166 Or. 456, 133 
A-L.R. 1207. 

74. Ohio.—City of Cincinnati v. 
Gamble, .34 N.E.2d 226, 231, 138 
Ohio St 220. 

75^ U.S.—City of High Point v. Duke 
Power.,Co., C.C.A.N.C., 120 P.2d 

866, 870. , 

76. U.S.—City of High Point v. Duke 
Power Co„ supreu 

77. Nev.—State V. Lincoln County 
Power Dist No. ’ 1,. Ill P.2d 628, 
681, 60 Nev. 401, 

78. U.S.—City of High Point v. Duke 
Power Co., C.aA.N.C., 120 F.2d 
866, 870. 

79 ; ' Nev.—State Y* Lincoln / County 
Power Dist No. 1, 111 *P.2d 628, 
531, 60 Nev. 401. 


80. U.S.—City of High Point v. Duke 
Power Co., C.C.A.N.C., 120 F.2d 

866, 870. 

Tex.—City of Waco v. Thompson, Civ. 
App., 127 S.W.2d 223, 226. 

8L U.S.—City of High Point v. Duke 
Power Co., (1C.A.N.C., 120 F.2d 
866, 870. 

8& Phrases construed 

(1) “Governmental act” 

U.S.—Banco de Espana v. Federal 
Reserve Bank of New York, O.C. 
A.N.Y., 114 F.2d 488, 444. 

Ky.—^Wallace v. Laurel County 
Board of Education, 153 S.W.2d 
915, 917, 287 Ky. 454. 

N.C.—^Broome v. City of Charlotte, 
182 S.E. 325, 326, 208 N.C. 729— 
Sandlin v. City of Wilmington, 11*6 
S.E. 733, 736, 185 N.C. 267. 

Ohio.—James v. City of Toledo, 157 
N.E. 303, 310, 24 Ohio App. 268. 

28 C.J. p 753 note L 

(2) “Governmental action,” as re¬ 
ferring to every action of the federal 
government within its constitutional 
grant of power.-r-Grares v. People of 
State of New York ex reL O’Keefe, 
N.Y., 69 S.Ct. 596, 696, 306 U.S. 466, 
83 L.Ed. 327, 120' A.L.R. 1466. 

(3) “(3ovemmental activity.” 

U.S.—Pennell v. Home Owners* Loan 
Corporation, D.C.Me., 21 F.Supp. 
497, 499. - 

Miss.—Chapman v. State, 176 So. 391, 
392, 179 Miss. 507. 

N.Y.—^Haynes v. City of New York, 
19 N.Y.S.2d 164,' 166, 259 App.Dlv. 
837. 

(4) “Governmental agenc;^* 'e^e 
such C.J.S. titles as Bankruptcy 5S. 
964, 966 and Pocket Parts; Consrtitu- 
tional Law §§ 76, 670, 504; Coun¬ 
ties § 1 a note -7, § 49; Garnishment 
§ 39;, Highways § 145, also 29 C^J.. 
p 553 note 554 note 63; Munici¬ 
pal Corporations §§ 8, 746—759, 'also 
43 C.J. p 69,note 72-p 71 note 22 and 
p 321 note 14-p 942 .note 8.7; .Pau- 
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pers § 6, also 48 CJ. p 434 note 75-p 
435 note 79; Schools and School Dis¬ 
tricts §§ 24, 320, also 56 C.J. p 193 
note 99-p 194 note 4, p 628 note 98-p 
530 -note 16; States S 131, also 59 O. 
J. p 196 note 68-p 197 note 61; Tax¬ 
ation §§ 206-214, 255-260, also 61 O. 
J. p 371 note 41-p 381 note 87, p 422 
note 81-p 425 note 46; Towns §5 4, 
112, also p 100 note SO—p 102 note 45, 
p 173 note 1-p 175 note 18; United 
States §§ 34. 65, also 65 O.J. p 1275 
notes 33-38, p 1298 note 24-p 1299 
note 30; and Waters §§ 243, 318, also 
67 C.J. p 1162 note 87-.p 1163 note 2, 
p 1297 note 29. 

(6) “Governmental agency or in¬ 
strumentality.”—Barnsdall Refineries 
V. Oklahoma Tax Commission, 41 P. 
2d 918, 171 Okl. 145. 

(6) “Governmental agents.” 

D.C.—^Metropolitan Bridge Co. v. Fed¬ 
eral Emergency Administration of 
Public Works, 92 F.2d 475. 477, 67 
App.D.C. 324. 

N.Y.—Miller v. City of Albany, 287 
K.Y.S. 889, 891, 158 Mlsc. 720. 

(7) “Governmental capacity” see 12 
C.J.S. p 1118 note 87 and Pocket 
Parts. 

(8) “Governmental character.” 

Ky.—City of Hazard v. Duff, 154 S. 

W.2d 28. 29, 287 Ky. 427. 

Mo.—Kramer v. City of Jefferson, 124 
S.W.2d 625, 526, 233 Mo.App. ■686. 

(•9) “Governmental duty.” 

U.S.—^Pirst State Bank of Gainesville 

V. Thomas, D.C,Tex,, 38 F.Supp. 
849. 851. 

Iowa.—^Harris v. City of Des Moines, 
209 N.W. 454, 456, 202 Iowa 53, 46 
A.L.R. 1429. 

Mass.—Whalen v. Worcester Electric 
Light Co., 29 H.B.2d 763, 768, 307 
Mass. 169. 

N.T.—^Dulinak v. State, 30 N.T.S.2d 
796, 798, 177 Mlsc. 368. 

Tex.—Welch v. State, Civ.App., 148 
S.W.2d 876,-878—City of Waco v. 
Thompson, Civ.App., 127 ■s.W.2d 
223, 225. 

28 C.J. p 753 note 4. 

(10) “Governmental election.”— 
Koy V. Schneider, 221 S.W. 880, 900, 
110 Tex. 369. 

(11) “Governmental employer.”— 
Hop V. Brink, 217 N.W. 651, 654, 206 
Iowa 74. 

(12) “Governmental enterprisa”— 
Horick^ v. United States Sugar Corpo¬ 
ration, CC.A.Fla, 120 F.2d 418, 421. 

(13) “Governmental expenditures.” 
—^Town of Amherst v. Erie County, 
26S N.T.S. 76, 81, 236 App.Dlv. 68. 

(14) “Governmental expense.”— 
Landrum v. Ingram, 120 S.W.2d 393, 
394, 274 Ky. 736—Breathitt County v. 
Cockrell, 63 S.W.2d 920, 250 Ky. 743, 
92* AhXj.R. 626—Billeter & W^iley v. 
State Highway Commission, 261 S.W. 
855, 860, 203 Ky. 15. • 


(15) “Governmental function [or 
functions]” see Function 37 C.J.S. p 
1397 note 44—p 1399 note 61 and the 
C.J.S. titles Counties § 1; Municipal 
Corporations § 110 generally, §§ 746— 
759 as determining liability for torts; 
also 43 C.J. p 179 note 60-p 184 note 
27, p‘ 921 note 14—p 942 note 87; 
States § 26, also 59 C.J. p 75 notes 
26-36. 

(16) “Governmental immunity,” as 
a doctrine of Implied limitation of the 
power of the federal government to 
tax a state or any of its instrumen¬ 
talities, and of power of state to tax 
federal government or any of its in- 
strumentalitiea—^Marson v. City of 
Philadelphia, 21 A.2d 228, 229, 230, 
342 Pa 369. See also the C.J.S. title 
Taxation §§ 206-214, also 61 C.J. p 
371 note 41-p 381 note 87. 

(17) “Governmental instrumentali¬ 
ty.” 

U*S.—^Trinltyfarm Const Co. v. Gros- 
Jean, La, 54 S.Ct 469. 291 U.S. 466, 
'78 LuEd. 918—^Meyer Const. Co. v. 
Corbett, D.C.Cal., 7 F.Supp. 616, 
617. 

Cal.—^M. G. West Co. v. Johnson, 66 
P.2d 1211, 1213. 20 Cal.App.2d 96. 
Ga.—Williamson v. Housing Author¬ 
ity, etc., of Augusta, Ga, 199 S.E. 
43, 56, 186 Ga 673. 

Iowa—^Higdon v. Lincoln Joint Stock 
Land Bank of Lincoln, Neb., 272 
N.W. 93, 95. 223 Iowa 57. 

Mass.—^In re Opinion of the Justices, 
34 N.E.2d 527, 635, 309 Mass. 671, 
N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Wachovia Bank & Trust Co., 2 S. 
E.2d 592, 696, 696, 215 N.G 491. 
Tex.—^Dallas Joint Stock Land Bank 
of Dallas V. State ex rel. Cobb, 
Civ.App., 133 S.W.2d 827, 830— 
Moody V. Louwein, Civ.App., 300 S. 
W. 957, 968. 

(18) “Governmental machinery of 
mediation or voluntary arbitration.” 
—^United Electric Coal Companies v. 
Rice, D.C.I11., 9 P.Siipp. 635, 641. 

(19) “Governmental powers.” 

U.S.—State -Of Ohio v. Helvering, 

Ohio, 54 S.Ct. 726, 726, 292 U.S. 
360, 78 L.Ed. 1307—Cooper v. West¬ 
chester County, D,<5.N.Y., 39 F. 
Supp. 58, 61. 

Ariz.—Cbhway v. State Consolidated 
Pub. Co., 112 P.2d 218, 220, 67 Ariz. 
162. 

Cai.—Laguna Beach County Water 
Dist. V. Orange County, 87 P.2d 46, 
48. SO Cal.App.2d 740. 

Ga.—Granat v. Mayor, etc,, of Savan¬ 
nah, 200 S.B. 311, 313, 69 Ga.App. 
276. 

Ind.—Pitcairn v. Drummond, 23 N.E. 

2d 21, 22, 216 Ind. 54. 

Iowa.—^Norman v. City of Chariton, 
207 N.W. 134. 186, 201 Iowa 279.1 
Mo.—^In re City of Berkeley, App., 166 

aw.3d 188 , 140. I 
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Mont.—State ex rel. Gebhardt v. City 
Council of Helena, 55 P.2d 671, 673, 
102 Mont. 27. 

Neb.—^Nelson-Johnston & Doudna v. 
Metropolitan Utilities Dist., 291 N. 

W. 568, 560, 137 Neb. 871. 

Tex.—Qotcher v. City of Farmers- 
ville, Civ.App., 139 S.W.2d 361. 363. 
28 C.J. p 753 note 7. 

(20) “Governmental purposes.” 

U.S.—State of North Dakota v. Olson, 
C.C.A.N.D., 33 P.2d 848, 852— 

Spalding v. United States, D.C.Cal., 
17 F.Supp. 967, 961. 

Ind.—Chadwick v. City of Crawfords- 
ville, 24 N.E.2d 937, 941, 216 Ind. 
399. 

Ky.—Owensboro v. Commonwealth, 
49 S.W. 320, 323, 105 Ky. 844, 44 L. 
R.A 202. 

Mo.—Security State Bank v. Dent 
County, 137 S.W,2d 960, 964, 346 
Mo. 1050. 

Mont.—State v. Dixon, 213 P. 227, 
231, 66 Mont. 76. 

Nev.—State v. Lincoln County Pow¬ 
er Dist No. 1, 111 P.2d 528, 631, 60 
Nev. 401. 

N.M,—^Altman v. Kilburn, 116 P.2d 
812, 817, 45 N.M. 453. 136 A.L.R. 
654. 

N.Y.—Town of Irondequoit v. Monroe 
County, 286 N.Y.S. 633, 541, 168 
Misc. 123. 

Pa.—Chester County Institution Dist 
V. Commonwealth, 17 A.2d 212, 216, 
341 Pa 49—Collins v. Martin, 139 
A. 122, 124, 290 Pa 388. 

S.C—Ellerbe v. David, 8 S.B.2d 618, 
521, 1*93 S.C. 332. 

Tex.—^Road Dist No. 4, Shelby Coun¬ 
ty V. Allred. 68 S.W.2d 164, 170, 123 
Tex. 77—Texas Pharmaceutical 

Ass'n V. Dooley, Civ.App., 90 S.W. 
2d 328, 330. 

Va—City of Norfolk v. Hall, 9 S.E. 
2d 366, 360, 175 Va 645. 

(21) “Governmental regulation.”— 
International Union of Mine, Mill and 
Smelter Workers v. Tennessee Cop¬ 
per Co., D,C.Tenn., 31 F.Supp. 1016, 
1018. 

(22) “Governmental subdivision.” 

U. S.—^The Southern Cross, C.CA.N.Y., 
120 F.2d 466, 468. 

Neb.—Lennox v. Housing Authority 
of City of Omaha 290 N.W. 4*51, 
469. 137 Neb. 682. 

N.Y.—In re Batter, 14 N.Y,S.2d 42, 
44, 257 App.Div. 546. 

(23) “Governmental work.”—Quill 

V. New York, 55 N.Y.S. 889, 892, 86 
App.Dlv. 476. 

(24) “Local governmental agen¬ 
cies.”—Marion County v. Jewett HO 
N.E. 563, 665, 184 Ind. 63. 

83, Ind.—Tucker v. State, 85 N.E.2d 
270, 291, 218 Ind. 614. 

Okl.—^Fitzpatrick v. McAlister, 248 P. 

&69, 572, 121 Okl. 88. 

Not oommoiulaw oflLoa 
The ofiELce of “governor” is un- 
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see the C.J.S. title States § 60, also 59 C.J- p 114 
note 10-p 115 note 42, or of a territory see the C. 
J.S. title Territories § 29, also 62 CJ. p 809 note 19 
-p 810 note 37; the chief magistrate of some col¬ 
onies, provinces, and dependencies of other na¬ 
tions and the term has even been held to include 
the chief of an Indian tribe.* 5 it is also used to 
designate one who exercises executive control over 
an institution,** as in the case of the board of 
governors of the Federal Reserve System see Banks 
and Banking § 785. Sometimes the word is applied 
to the office rather than to the officer.**^ 

In mechanics, a device for regulating the speed 
of an engine, or motor, or the flow of a liquid;** 
a reducing valve that works automatically, so that, 
no matter how high the pressure comes in one di¬ 
rection, it will be reduced to a standard pressure.** 

Phrases employing the word are set out in the 
note.** 

GRAB. As a noun, an act or practice of appropri¬ 
ating unscrupulously, as in politics; a seizure or 
acquisition by violent or unscrupulous means,* ^ 
often becoming a word of disrepute when used in 


connection with a public office or officer.** 

As a verb, to seize, grasp or snatch forcibly or 
suddenly with the hand, hence to take possession of 
suddenly, violently, or dishonestly.** 

Used adjectively in the railroad term “grab iron,’^ 
see the C.J.S. title Railroads § 1, also 28 C.J. p 753 
note 27. 

GRABBOT COTTON or GRABBOTS. See Cotton 
20 C.J.S. p 713 notes 33, 34, and Pocket Parts. 

GRACE. Favor or indulgence, as distinguished 
from “right.”*^ 

In England, a faculty, license, or dispensation; 
also general and free pardon by act of parliament.** 

GRACIA. In Spanish law, gift, grace, or favor.** 

GRADATDl In old English law, by degrees or 
steps; step by step; from one degree to another.**^ 

GRADE. The term has been variously construed by 
the courts.** 


known to common law, but In every 
instance, Is created by tbe constitu¬ 
tion and is the Utle universally ap¬ 
plied to the head of the executive de¬ 
partment of a state.—Royster v. 
Brock, 79 S.W.2d 707, 709, 258 Ky. 
146. 

84. Black L.D. 

35 , N’.C.—Whitsett v. Forehand, 79 

N.C. 230, 233. 

86. Bn^lish L.D. 

87- Okl.—^Bx parte Collins, 239 P. 
693, 698, 32 Okl.Cr. 6. 

88. English L-D. 

Speoifio examples 

(1) In an automobile a ‘'governor” 
is a speed controlling device installed 
in the manifold for the purpose of 
regulating automatically the quantity 
of fuel supplied to the engine in or¬ 
der to prevent the driver thereof 
from exceeding a predetermined 
speed while permitting him to main¬ 
tain such speed within reasonable 
limits regardless of changing condi¬ 
tions of load on the engine.—^Handy 
Governor Corporation v. General Car¬ 
buretor Sales Co., C.C.A.N.Y., 104 P. 
2d 295, 296. 

(2) In connection with street cable 
cars, a device attached to the engine 
used to propel the cable by the au¬ 
tomatic action of which a certain 
rate of speed may be maintained 
without variation.—Bishop v. St. 
Paul City R, Co., 60 N.W. 927, 48 
Minn. 26, 31. See also the C.J.S. title 
Street' Railroads $ 1. 


88. Pa.—^Keeling v. Harrison, 100 A. 

1061, 1052, 2-56 Pa. 565. 
aCore particnlarly 
An appliance contained within a 
gasometer, which regulates the pres¬ 
sure of the gas therein.—Consolidat¬ 
ed Gas Co. V, Baltimore, 62 Md. 688, 
591, 60 Am.R. 237. 

Right-of consumer to apply a gov¬ 
ernor to gas pipes see Gas 8 60. 

90. Phrases construed 

<1) “Governor and council.”—^An¬ 
swer of Justices, 102 N.B. 644, 645, 
214 Mass. 602. 

(2) “Governor general of the Phil¬ 
ippine Islands.”—Forbes v. Chuoco 
Tlaco, 16 Philippine 634, 678—Sever- 
ino V. Governor-General, 16 Philip¬ 
pine 366, 385. 

<3) “Govemor-in-council” • as not 
synonymous with “government” see 
ante p 967 note 56. 

(4) “Lieutenant governor” see the 
C.J.S. title States § 61, also 59 C.J. p 
115 notes 48-48. 

91. Ky.—Smith v. Pure Oil Co., 128 
5.W.2d 931, 933, 278 Ky. 430. 

92. Ky.—Smith v. Pure Oil Co., su¬ 
pra. 

“Of like character is the word 
'graft.' ”—Smith v. Pure Oil Co., su¬ 
pra, 

93. Ky.—Smith v. Pure Oil Co., su¬ 
pra. 

94. Burrill L.D. 

Phrases construed 

(1) “Days of grace,” defined gener¬ 


ally as a time of Indulgence for the 
payment of an obligation due; orig¬ 
inally a gratuitous favor, but now by 
custom a legal right.—^Black L.D. 
See also such O. J.S. titles as Bills and 
Hotes 98 264-363; Bonds § 93 b notes 
44, 45; Evidence 8 25 note 3; Insur¬ 
ance 8 345, also 32 C,J. p 1197 notes 

96- 98; Interest § 43, also 33 C.J. p 
233 note 11; Usury § 34, also 66 C. 
J. p 210 notes 3.7—40; and War 8 28, 
also 67 C.J. p 404 notes 29, 30. 

(2) “Matters of grace,” as used in 
St. 22 Edw. Ill, directing the lord 
chancellor to take cognizance of mat¬ 
ters of grace, the phrase means such 
subjects of equity jurisdiction as 
were exclusively matters of equity.— 
Black L.D. 

(3) “Period of grace,” ordinarily a 
time allowed beyond that at which an 
obligation is payable.—Fusco v. 
Grand Lodge S. I. A., 132 A. 456, 458, 
104 Conn, 157. See also the C.J.S, 

.title Insurance 8 345, and 37 CtJ. p 
.417 note 40-p 418 note 49. 

(4> “Without grace.”—Southland 
L. Ins. Co. V. Hopkins, Tex.Clv,App„ 
219 S.W. 264, 269. 

9& Black L.D. 

96b Escrlche Diccionario. 

Gracias al saoar 

Certain concessions or privileges 
granted by the king for pecuniary 
services.—Escriche Diccionario. 

97- Black L.D. 

98- Wash.—Washington Water Pow¬ 
er Co. V. Spokane, 154 P. 82'9, 831^ 
89 Wash.. 149. 
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In an abstract sense, tHe noun is ordinarily used 
to denote quality, value, relative position, rank, or 
standing,and in a particular connection may be 
a measure of position as well as of salary.^ It has 
been defined as meaning a deg^ree, or rank, in order 
or dignity; a step or degree in any ascending 
series also kind or quality.^ 

The word may have a special significance in con¬ 
nection with schools; it has been customary to de¬ 
scribe the several schools in which instruction is 
given preparatory for entrance to the high school 
as “the grades.”^ 

The noun has been held synonjrmous with 
“class.”® It has been compared with, or distin¬ 
guished from, “class”® and “kind.”^ 

The verb means to arrange in order, steps, de¬ 
grees, or classes according to size, quality, rank, 
etc.; to class or sort.® 

Classification of lumber by grade see the C.J.S. 
title Logs and Logging § 1, also 28 C.J. p 754 note 
38; distinctions in grade or rank of employees in 
applying fellow-servant rule see the C.J.S. title 
Master and Servant § 332, also 39 C.J. p 573 note 
33-p 593 note 25; examination and grading of ap¬ 
plicants for teacher’s certificate or license see the 
C.J.S. title Schools and School Districts § 162, al¬ 
so 56 C.J. p 372 note 89-p 373 note 18; and grades 
or classes in public schools see the C.J.S. title 
Schools and School Districts § 484, also 56 C.J. p 
841 note 78-p 782 note 9. For references to other 
specific uses see 28 C.J. p 754 note 31. 

99- Mo,—^Mossman v. Ohicasro & 

Southern Air Lines, App., 153 S. 

W.2d 799, -801. 

S.C,—Johnson v. Pratt, 20 S.E.2d 866, 

876, cltlnsr Corpus Juris. 

1. Mass.—^Paquette v. City of Fall 
River, 179 N.B. 688, 278 Mass. 172. 

N'.T.—Friedman v. Kern, 13 N,T.S.2d 
163, 166, 171 Misc. 332. 

2, N.T.—^People v. Rawson, 61 Barb., 

619, 631. 

a. Pa.—-Whitehall Mfgr. Co. v. Wise, 

13 A^ 298, 299, 119 Pa. 484. 

Mass.—^Paquette v. City of Fall 
River, 179 N.B. 588, 278 Mass. 172. 

5. Pa.—Commonwealth ex rel. Mar- 
CTlottl V. Sutton, 193 A. 260, 252, 

327 Pa. 837. 

a. "Chrade’’ has a‘ narrower connota¬ 
tion than the word “class.” 

S.C.—Johnson v. Pratt, 20 S.B.2d 866, 

876. , . , 

-7* Pa.—Whitehall Mfgr. Co. v. Wise, 

. .13 A. 298, 290, 119 Pa. 484. 

8. Webster New Int.D. 
ft. Arh.—-City of Little Rock v. Cltl- 
-.;'zens^ attrRy.-Oa.> lO S.W. 17, 66 
,: .,ATk.£:2a,i 32. , 

Tenn.—liouisvllle & N.. R. Co. v. 


In a physical or structural sense. As a noun, the 
line of inclination from the horizontal, or the part 
of a surface, as of a street or highway, inclined from 
the horizontal;® the established point, or the hy¬ 
pothetical line, to which the work of grading is to 
be done.l® 

The verb, in this sense, means to establish a level 
by mathematical points and lines, and then to bring 
the surface to such level by elevating or depressing 
the natural surface to the line fixed, or to reduce 
a surface, either by filling or excavation, to a fit 
or established degree of ascent or descent 
in the absence of specific provisions requiring it the 
grading need not necessarily be done to the unbro¬ 
ken level of a straight line drawn between the two 
terminal points.^® 

“Grading,’^ in its commonly accepted meaning, is 
a physical change of the earth’s structure by scrap¬ 
ing and filling in the surface to reduce it to a com¬ 
mon level the reducing of the surface of the 
earth to a given line fixed as the grade, involving 
excavating or filling or both.^® 

This sense of the word is particularly applicable 
to streets and highways see the C.J.S. titles High¬ 
ways § 179, also 28 C.J. p 754 notes 35-37, p 754 
note 40-p 755 note 52, and Municipal Corporations 
§ 1046, also 44 C.J. p 168 note 94r-p 169 note 36. 

In phrases. In one or another of the senses above 
indicated the word occurs in phrases using the word 
as a noun,i® as a verb or participle,and as an 

ty Homestead & Trust Co., 53 N.W. 
1080, 1081, 87 Iowa 36.. 

(3) ‘N^ourts of the same class or 
grade.”—Commonwealth ex rel. Mar- 
giotti V. Sutton, 193 A. 250, 262, 827 
Pa. 337. 

(4) “Grade or rank” €L8 meajilng 
particular position or office having in¬ 
cidents and duties distinguishing it 
from other positions in same service. 
—Leltch v. Gaither, 134 A. 317, 318, 
161 Md. 167. 

(5) “Grades of crime” see Crim¬ 
inal Law S 5. 

(6) “Grade United States No. 1,” as 
designating a tomato which was solid 
and smooth, without blemishes and 
properly matured.—^Alvemaz v. H. P. 
Garin Co., 16 P.2d 683, 685, 127 Cal. 
App. 681. 

(7) “Grammar grades” and “pri¬ 
mary grades.”—^Logan City School 
Dlst. V. Kowallis, 77 P.2d 848, Sol, 
94 Utah 342. 

(8) “Reduced in grade.”—Klein v. 
Board of Education of City and Coun¬ 
ty of San Francisco, 87 P.2d 74, 76, 1 
Cal.2d 706. 

17. Phrases constraed 

(1) “Graded and paved,” as distin- 


State, 193 S.W. 113, 114, 137 Tenn. 
341. 

10. Cal.—^Musto-Keenan Co. v. City 
of Los Angeles, 34 P.2d 506, 509, 
139 CaLApp. 606. 

11. U.S.—Gas & Electric Securities 
Co. V. Manhattan & Queens Trac¬ 
tion Corporation, C.C.A.N.Y., 266 F. 
625, 639. 

12. Cal.—Snoifer v. City of Los An¬ 
geles, 43 P.2d 862, 854, 6 Cal App. 2d 
14. 

13. N.J,—^Blouch V. Stevens, 150 A. 
681, 682, 105 N.J.Law 488. 

14. Cal.—Musto-Keenan Co. v. City 
of Los Angeles, 34 P.2d 506, 609, 
139 Cal.App. 606. 

16. Iowa.—^Ryaji v. City of Dubuque, 
-83 N.W. 1073, 112 Iowa 284, 287. 

28 C.J. p 755 note 52. 

10. Phrases oonstmed 

(1) “Change of grade” of an em¬ 
ployee as amounting to a demotion. 
—^Mossman v, Chicago & Southern 
Air Lines, Mo.App., 163 S.W.2d 799, 
802. 

(2) “College of standard grade.”— 
Des Moines University v. Polk Coun- 
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adjeetive.^^ Other phrases as to which more recent 
adjudications have not been found see 28 C.J. p 
765 notes 53-69. 

ORAJDEB. One who grades^^^ as^ for example^ one 
skilled in grading wool, who is faiown as a ^‘wool- 
grader.”^® 

GBADO. In Spanish generally, degree, grade, stage, 
or station.2i Specifically in Spanish law, degree of 
relationship, which is determined by the number of 
generations, each of which constitutes a grade, a 
series of “grados” forming the line which includes 
as many grades as there are generations or per¬ 
sons, omitting the progenitor; such line may be ei¬ 
ther direct or collateral.22 A brief discussion of 
^^grados” in this sense, with citations of the ap¬ 
plicable articles of the civil codes, and particularly 
as relating to descent or inheritance, is contained in 
28 C.J. p 755 notes 68 to 86. Analogous subject 
matter in American law is treated in Descent and 
Distribution § 19 et seq. 

GBADUAOldK. In Spanish law, classification, 
graduation, or determination of preference; as 


^^graduacidn de acreedores’^—classification or grad¬ 
uation of creditors.23 

GBADTTAL. Proceeding by steps or degrees.24 It 
is distinguished from “sudden.^^S 

GBADXJALLY. In a gradual manner, by degrees, 
step by step, or slowly.2® It is the antithesis of 

^‘suddenly” and ^‘violently. ”2 7 

GBADUATE. As a noun, one who has taken a de¬ 
gree in a college or university one who has hon¬ 
orably passed through the prescribed course of 
study and received a certificate to that effect.^® 
Technically, the word implies a degree and a reg¬ 
ular curriculum,^® and includes those who have suc¬ 
cessfully passed their examination at the end of the 
prescribed course of study, as distinguished from 
those who are still pursuing the eourse.^i 

As a verb, the word, philologically considered, is 
one of elastic import having various meanings.^^ 
As used generally it has a broad meaning, some¬ 
times embracing division into degrees, grades, or 
intervals,and has been defined as meaning to ad¬ 
just; to proportion; to regulate by degreesto 


guished from ‘‘macadamized.”—^Unit- 
ad Railways & Electric Co. v. Hayes, 
48 A. 364, 365, 92 Md. 490. 

(2) “Graded tax,” as descriptive 
of different rates legislatively im¬ 
posed on varying amounts or quanti¬ 
ties of the same tax base.—^American 
Stores Co. v. Boardman, 16 A.2d 826, 
828, 336 Pa. 36. 

(3) “Grading a license,” as mean¬ 
ing grading the persons, firms, or 
corporations, on whom it is imposed. 
—State V. Southern States Alcohol 
Mfg. Co., 68 So. 217, 219, 137 La. 72. 

(4) “Grading and graveling,” as 
including the incidental construction 
of drains, culverts, sewers, and bridg¬ 
es.—Giles V. City of Olympia, 197 P. 
631, 633, 115 Wash. . 428, 16 A.L.R. 
493. 

(6) “High-graded” and “high-grad¬ 
ing” as commonly used and under¬ 
stood among miners to mean the 
theft of ores from the mine.—Kerr v. 
Mllatovich, 290 P. 289, 209 Cal. 765— 
People v. Siderius, 84 P.2d 545, 547, 
29 Cal.App.2d 361. See also the C.J. 
S. title Mines and Minerals S 3. 

18. TTsad as an adjective 

(1) “Grade crossing” see the C.J.S. 
title Railroads §§ 142, 143, also 61 C. 
J. p 650 note 83—p 653 note 67 and 23 
C.J. p 755 notes 60, 61. 

(2) “Grade-crossing elimination.” 
—State ex rel. State Highway De¬ 
partment V. Southern Ry. Co., Wo S. 
E. 633, 637, 186 S.G 315. 

(3) “Grade mark,” as meaning a 
mark used primarUy to distinguish 


the grade or quality of an article, and 
not technically a “trade mark.”— 
Hemmeter Cigar Co. v. Congress Ci¬ 
gar Co., C.C,A-Mlch., 118 P.3d 64, 71— 
Continental Corporation v. National 
Union Radio Corporation, C.C.A.I1L, 
67 F.2d 938, 942. 

(4) “Grade school” and “graded 
school” see the C.J.S. title Schools 
and School Districts § 1, also 56 C.J. 
p 169 notes 37-41. 

(6) “High grade automobile,” as a 
warranty of caste but not of freedom 
from defects.—Kuester v. Paige Sales 
Co„ 204 N.T.S. 547, 549, 550, 209 App. 
Div. 294. • 

(6) “Off grade,” as contrasted with 
“first-class” see 36 C.J.S. p 824 note 
39. 

18, Webster New Int.D. 

80. ‘^Subject to gvadez's rejeotioBi” 
Cal.—Merehin v. Ball,. 8 P. 886, 68 
Cal. 206, 206. 

21. Yeldzquez Spanish-English D. 
As in English the word also signi¬ 
fies an academic title, as doctor, 
maestro, etc. Also a stage in the 
progress of a cause as “grade de 
aplacidn,” or appeal.—^Escriche Dic- 
cionario. 

22. Escriche Diccionario. 

23. Escriche Diccionario. 

28 C.J. p 766 notes 88—93. 

24. Webster New Int.D. 

“axadnal aocessioiL” 

N.T.—Mnlry v. Norton, 3 NJ03. 681, 
583, 100 N.T. 424, 58 Am.R. 206. 
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“Oradnal and imperoeptlble aooire- 
tlon” 

Iowa.—^Holmes v. Haines, 1 N.W.2d 
746, 750, 231 Iowa 634. 

Wis.—Attorney General v. Bay Boom 
Wild Rice & Fur Farm, 178 N.W. 
669, 573, 172 Wis. 363. 

25. N.T.—^Mulry v. Norton, 3 N.E. 
681, 683, 100 N.T. 424, 53 Am.R. 
206. 

25. Century D. 

27. Mo.—^Bales v. Kansas City Pub¬ 
lic Service Co., 40 S.W.2d 865. 668, 
328 Mo. 171. 

28L Black L.D. 

29. Iowa.—^Valentine v. Independent 
School District of Casey, 183 N.W. 
434, 437, 191 Iowa 1100—Sweitzer 
V. Fisher, 154 N.W. 465; 467, 172 
Iowa 266, L.R.A.1918B 611. 

''Xt is the cortifioate which attests 
the fact, not of his taking part in a 
public performance, but that he has 
passed the prescribed course of study 
and is otherwise qualified according 
to the rules of the school.”—Sweitzer 
V. Fisher, supr€u 

30. Cal.—^People v. Elchelroth, 20 P. 
364, 365. 78 CaL 141, 2 L.R.A. 770. 

31. U.S.—U. S. V. Redgrave, CLCL, 
6 S.Ct. 444, 448, 116 U.S. 474, 29 L. 
Ed. 697. 

8Sl La.—State v. Liverpool, L. & Q. 
Ins. Co., 4 So. 504, ‘505, 40 La.Ann. 
468. 

88. La.—Sheriff v. Selser, 81 So. 290, 
291, 106 La. 691, 694. 

34. iLa.—State v. Liverpool, L. & G. 
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mark with degrees, regular intervals, or divisions 
also to pass to or receive a degree in a college or 
university 

The term has been distinguished from “classify” 
see 14 C.J.S. p 1195 note 50. 

Phrases, The following notes contain phrases 
employing the word as a noun,37 as a verb or par¬ 
ticiple,38 and as an adjectivo.^s 

GBADUATlOiNr. Act of graduating, or state of be¬ 
ing graduated;the admission to a degree in a 
college or university, or to a particular status by 
some professional corporation, as a result of ezam- 
ination.^1 The term implies the completion of a 
prescribed course of study/^ and is distinguished 
from the certificate or diploma, and also from the 
public performance or ceremonial.^® 

Graduation from institution of learning as con¬ 
dition to admission to the bar see Attorney and Cli¬ 
ent § 10 notes 15-17, 

GEADtrS; A step or degree generally.**^ In de¬ 
rived, but rather different, senses, a year, a gener¬ 
ation; also a pulpit; and also a port, any place 


where a vessel can be brought to land/® 

In the civil and old English law, a measure of 
space; also a degree of relationship.^® 

GBAFFABIUS. In old English law, a graffer, no¬ 
tary, or serivener.^7 

GBAFFEE. A corruption of the French “greffier,” 
and defined as a notary or scrivener.^® 

GEAFFIUM. A writing book, register, or cartulary 
of deeds and evidences.^® 

GEAFIO. A baron, inferior to a count; also a 
fiscal judge, an advocate/® 

GEAFT. 

As a Noun 

A word trith several meanings in common use.®i 
It has'been defined as a small shoot or scion of a 
tree inserted in another tree as the stock which is 
to support and nourish it;®® hence, figuratively, 
an extraneous addition; something inserted in, or 
incorporated with, another thing to which it did not 
originally belong;®® and, in law, a term used to de¬ 
note the confirmation, by relation back, of the right 


Ina Co., 4 So. 504, 606, 40 Xra.Ann. 
463. 

35- U.S.—Chandler v. Ladd, D.C., 6 
‘F.Cas.Ko.2,5'93. 

36- CaL—People v. Blchelroth, 20 P. 
304, 365, 78 Cal. 141, 2 L..R.A. 770. 

37- Plirases oonstmod 

(1) “Graduate in pharmaceutical 
chemistry,” as Includlngr “grraduate 
In pharmacy.”—State Bd. of Pharma¬ 
cy V. White, 2 S.W. 225, 227, 84 Ky. 
626, 8 Ky.L. 678. 

(2) “Graduate In pharmacy,” de¬ 
fined by statute as one who has ob¬ 
tained a diploma from a regrularly 
incorporated colleg-e of pharmacy.— 
Wise V. State Veterinary Board, 101 
N.W. 562, 664, 138 Mich. 428. 

(3) “Suitable grraduate in medi¬ 
cine,” as meaning’ one legally licensed 
to pra^jtice medicine and surgei^r un¬ 
der the laws of the state.—^People v. 
Elichelroth, 20 P. 364, 365, 78 Cal. 141, 
2 L..ILA. 770. 

33. Phrases oonstmed 

(1) “Graduated, or classified, or 
made progressive.”—Succession of 
lilth, 90 So. 364, 365, 149 La. 977. 

(2) “Graduated physician.”— 

Thompson v. State, 37 Ark. 408, 411. 

(3) “Graduated tax” see the •C.J. 
S. title Taxation S9 1090, 1127, also 
61 C.J. p. 1563 note 88-*p 1564 note 92, 
p 1613 notes 73, 74, and 28 dJ. p 756 
note 6 Ca]. 

(4) “Graduate the punishments.”— 
ptate V. Liverpool, L. & G. Ins. Co., 
i So, 504.' 605, 40 La.Ann. 463. 


(•5) “Graduating the license” see 
the C.J.S. title Licenses S also 37 
C.J. p 204 notes 51—60, and 28 C.J. p 
756 note 3 [a]. 

(6) “Shall graduate the amount of 
such tax.”—State v. Liverpool, L. & 
G. Ins, Co., supra—State v. O'Hara, 
36 La.Ann. 93, 95. 

39. Phrases constmed 

(1) “Graduate department,” as part 
of a college see Colleges and Univer¬ 
sities S 1 note 11. 

(2) “Graduate nurses,” defined as 
those who have pursued and complet¬ 
ed, at some training school* for nurs¬ 
es in a hospital, a course of study 
and training in the profession or oc¬ 
cupation of nursing and attending 
the sick and injured, and have re¬ 
ceived diplomas or certificates of 
graduation.—^Bosley v. McLaughlin, 
Cal., 35 S.Ct. 345, 346, 236 U.S. 385, 59 
L.Ed. 632. 

40l Webster New Int.D. 

Phrases constmed 

(1) “Date of grraduatlon” see 25 C., 
J.S. p 1004 note 88. 

(2) “Sea service since graduation.” 
—Leopold V. U. S., 18 CtCL 646, 657. 
41- Century D. 

42. Iowa.—Valentine v. Independent 
School District, 183 N.W. 435, 437, 
191 Iowa 1100—^Valentine v, Casey 
Independent School District, 174 N. 
W. 334, 385. 187 Iowa 655, 6 A.L. 
R. 1525. 

43. “The public ceremonial is not 
a graduation, and is not what enti¬ 
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ties a student to a certificate or 
diploma; but it is the completion of 
the prescribed course which entitles 
one to a diploma. The diploma is 
simply the evidence that this has 
been done, and evidence of gradua¬ 
tion,”—^Valentine v, Casey Independ¬ 
ent School District, supra. 

Pinal and culminating act of grradua¬ 
tlon 

“The public performance or cere¬ 
monial is not a graduation, except 
that a certificate be granted. That is 
the one act in the ceremony which 
has any legal effect. That is the final 
and culminating act of graduation.” 
—Sweitzer v. Fisher, 154 N.W. 465, 
468, 172 Iowa 266, L.R.A.1916E 611. 

44. Black L.D. 

“Gradus honomm”—degrees of 
honor.—^Black L.D. 

45. Black L.D. 

46. Black L.D. 

“Ohradns parenteln’’ 

A pedigree; a table of relationship. 
—Black L.D. 

47. Black L.D. 

48. Black L.D. 

49. Black L.D. 

6a Black L.D. 

Si. U.S.—International Text - Book 
Co. V. Leader Printing Co., C.C. 
Ohio, 189 F. 86, 89. 

63. Century D. 

53. S.C.—Gill V. Ruggles, 78 S.E 

536, 639, 95 S.C. 90. 
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of a mortgagee in premises to which, at the making 
of the mortgage, the mortgagor had only an imper¬ 
fect title, but to which he has since acquired a good 
title.54 

In connection with persons. As applied to indi¬ 
viduals, ofSlcials, corporations, etc., a word of com- 
partively recent origin, the use of w-hich has been so 
general that its meaning has become fixed and well 
recognized.55 Colloquially and politically it usually 
involves wrongdoing and illegality; but not always 
so, depending on the terms of the language with 
which it is used.5^ It becomes a word of disrepute 
when used in connection with a public office or offi- 
csr.^*^ The term is commonly used to designate an 
advantage which one person by reason of his pe¬ 
culiar position or superior influence or trust ac¬ 
quires from another; a dishonest gain acquired by 
private or secret practices or corrupt agreement or 
connivance, especially in positions of trust, as by 
offering or accepting bribes; the act of any one, 
especially an official or public employee, by which he 
procures money surreptitiously by virtue of his of¬ 
fice or position;6^ the fraudulent obtaining of pub¬ 
lic money unlawfully by the corruption of public of¬ 
ficers the receiving of personal gain, without 
rendering compensatory services, by persons holding 
positions of trust and confidence ;®o a dishonest 
transaction with relation to public or official aets.®^ 
In this sense the term implies sometimes actual 


theft, corruption, dishonesty, fraud, a steal or swin- 
die; and always want of integrity.®2 It has also 
Been used as referring to an irregular or unlawful 
means of support;®® a “soft snap;^’®4 also to sto¬ 
len goods, and to the thing which has been obtained 
by grafting.®® 

As a Verb 

To engage in graft; to live by graft; sometimes, 
to steal; and, in thieves' speech, to pick pockets, to 
help another to steal.®® 

Grafting. Commonly used to designate an advan¬ 
tage which one person, by reason of his peculiar 
position of superiority, influence, or trust, exacts 
from another.®^ 

It is not necessarily a crime or a synonym of 
“stealing."®® Grafting as bribery see Bribery § 1 
note 3. 

GBABTEE. A dishonest official;®® one who grafts; 
one who takes or makes graft, or dishonest private 
gain, especially in positions of trust, and in ways 
peculiarly corrupt.*^® The use of the word, as ap¬ 
plied to individuals, public officials, and corporg,- 
tions, is generally recognized as having a tendency 
to impeach one's honesty, integrity, and reputa- 
tion.'^i 

GBAIN. A generic term,72 defined collectively as 
the unhusked or the threshed seeds or fruits of 


64. Black L..D. 

56. Or.—Mount v. Welsh, 247 P. 
815, 822, 118 Or. 568, Quotihsr Cor- 
pus Juris. 

28 C.J. p 766 note 12. 

Sven though It is slang 

“The fact that the word is yet a 
slang word does not detract from 
■or render its meaning any less def¬ 
inite than it would have if It were a 
word used by the standard writers 
and authorities in the literary world." 
—State V. Sheridan, 93 P. 666, 668, 
14 Idaho 222, 16 Li.il.A.,N.S., 497. 
Similarly expressed 
The word ‘graft* has a well-de¬ 
fined popular meaning at this time.'* 
—Smith V. Pure Oil Co., 128 S.W.2d 
•981, 933, 278 Ky. 430—Dixon v. Chap¬ 
pell, 118 S.W. 929, 930, 133 Ky. 663. 

56. U.S.—^International Text - Book 
Co. V. Leader Printing Co., dC. 
Ohio, 189 P. 86, 89. 

Or.—Mount v. Welsh, 247 P. 815, 822. 
118 Or. 668, Quoting Corpus Juris. 

57. Ky.—Smith v. Pure Oil Co., 128 
. S.W.2d 931, 933, 278 Ky. 430. 

**Tlie word as applied to oflloiais, 
either public or private, would, there¬ 
fore, indicate some advantage de¬ 
rived by the officer that was not con¬ 
templated of provided for by the ap¬ 


pointing power.**—Gill v. Buggies, 78 
S.E. 536, 639, 96 S.C. 90. 

68. Or,—Mount v. Welsh, 247 P. 815, 
822, 118 Or. 568, Quoting Corpus 
Juris. 

28 CJ. p 757 notes 16-17. 

Phrase construed 

“Graft and profiteering** as terms 
of reproach and dishonor.—Mount v. 
Welsh, 247 P. 815, 822, 118 Or. 668. 
59. Ky.—Smith v. Pure Oil Co., 128 
S.W.2d 931, 933, 278 Ky. 430—Dix¬ 
on v. Chappell, 118 S.W. 929, 930, 
133 Ky, 663. 

60» Conn.—Smith v. Crockett, 82 A. 

669, 671, 85 Conn. 282. 

Or.—^Mount v. Welsh, 247 P. 816, 
822, 118 Or. 668, quoting Corpus 
Juris. 

01. Or.—^Mount v. Welsh, supra, 
quoting Corpus Juris. 

Wash.—Quinn v. Be view Pub. Co., 104 
P. 181, 183, 65 Wash. 69, 133 Am. 
S.B. 1016, 19 Ann.Cas. 1077. 

02. Or.—^Mount v. Welsh, 247 P. 816, 
822, 118 Or. 568, quoting Corpus 
Juris. 

28 C.J. p 757 notes 20—25. 

Similarly expressed 

“To charge an official with graft is 
to charge him with want of integri¬ 
ty.**—Smith V. Pure Oil Co., 128 S. 

975 


W.2d 931, 933, 278 Ky. 430—Dixon v. 
Chappell, 118 S.W. 929, 930, 133 Ky. 
663. 

G3, Idaho.—State v. Sheridan, 93 P. 
656, 658, 14 Idaho 222. 15 L.B.A., 
ISr.S., 497. 

04, U.S.—International Text - Book 
Co. V. Leader Printing Co., C.C. 
Ohio, 189 F. 86. 89. 

05. Idaho.—State v. Sheridan, ■93 P. 
656, 668, 14 Idaho 222, 15 L.B.A.,N. 
S., 497. , 

60. Idaho.—State v. Sheridan, supra. 

67. Minn.—Craig v. Warren, 109 N. 
W. 231, 99 Minn. 246, 247. 

68. S.C.—Gill v. Buggies, 78 iS.E. 
636, 639, 95 S.C. 90. 

09. Ky.—^Dixon v. Chappell, 118 -S. 

W. 929, 930, 133 Ky. 663. 

Similar deflnitiou * 

“A swindler or dishonest person."— 
State V. Sheridan, 93 P. 666, 658, 669, 
14 Idaho 222, 16 L.B.A..N.S., 497. 
70u Idaho.—State v. Sheridan, supra. 

71. Idaho.—State v. Sheridan, supra. 
Words Imputing dishonesty or fraud 

generally as defamatory see the C. 
J.S. title Libel and Slander 6 1$, 
also 36 C.J. p 1167 note 76-p 1169 
note 5. 

72. Kan.—^Rickel v. Bepublic Mut, 
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various food plants, now usually the cereal grasses, 
but in commercial and statutory usage also flax, 
peas, sugar-cane seed, etc.,*^® the fruit of certain 
plants which constitute the chief food of man and 
beast a kernel, especially of those plants, like 
wheat, whose seeds are used for food; a single 
small seed;75 a small hard seed;76 specifically; a 
seed of one of the cereal plants collectively, the 
gathered seed of cereal plants in masS; also the 
plants themselves, whether standing or gathered. 
Sometimes the term is used to designate a crop in 
a field, or cereals in the straw. ^7 In accordance 
with the context or the connection in which it is 
employed the term may include barley, bran, broom 
com, corn in general, corn and millet hay, flax, hay 
or stalk, maize,78 malt or malted barley,79 millet, 
millet hay, oats, peas, rye, sugar-cane seed, and 
wheat ;80 but it has been held not to include cot¬ 
tonseed meal.si 

As a unit of weight see the C.J.S. title Weights 


and Measures § 1, also 28 C.J. p 758 notes 66, 67. 

As a verb, the term is used in tanning as mean¬ 
ing to remove the hair, to soften and raise the 
grain of, as to grain skins or leather;82 to rub 
with a board in order to raise the grain or pat- 

tern.83 

As an adjective, having a grain, divided into 
small particles or grains, having or showing a grain 
or granulated structure or surface; hence, rough.84 
Phrases, The following notes contain phrases 
employing the word as a noun,86 and as an adjec- 
tive.88 Other phrases as to which more recent ad¬ 
judications have not been found see 28 C.J. p 758 
notes 73-80. 

CrBAINAQ'E. An ancient duty in London under 
which the twentieth part of salt imported by aliens 
was taken.87 

ChBAMMAB. The science which treats of the prin- 


Fire Ins. Co., 282 P. 757, 758, 129 
Kan. 332. 

Tex—German P. Ins. Co. v. Walker, 
Civ.App., 146 S.W. 606, 608. 

73. 11.5.—State of Montana v. Fidel¬ 
ity & Deposit Co. of Maryland, D. 
C.Mont. 16 F.Supp. 489, 492. 

Kan.—^Rlckel v. Republic Mut. Fire 
Ins. Co., 282 P. 757, 758, 129 Kan. 
332. 

7-fc Iowa.—^Hewitt v. Watertown P. 
Ins. Co., 7 N.W. 596, -55 Iowa 323, 
324, 39 Am.R. i74. . 

Kan.—^Rlckel v. Republic Mutual Fire 
Ins. Co., 282 P. 757, 758, 129 Kan. 
332, quoting Corpus Xurls. 

28 C.J. p 757 note 46. 

73. IlL—Coen v. Denver Tp. Mut. F. 

Ins. Co., 155 IlLApp. 332, 336. 

Kan.—^Rickel v. Republic Mutual Fire 
Ina Co., 282 P. 757, 768, 129 Kan. 
332, quoting- Corpus Juris. 

Similarly expressed 

(1) In modern usage the seed or 
seedlike fruit of any cereal grass, as 
wheat, maize, oats, rice, millet, etc.— 
Rickel V. Republic Mutual Fire Ins. 
Co.. 282 P. 757, 768, 129 Kan. 332. . 

(2) A single seed or hard seed of 
a plant, particularly of those kinds 
whose seeds are used for food of man 
or beast. 

Ga—Holland v. State. $4 Ga 456, 
, 457. 

Kail.;—Rickel v. Republic Mutual Fire 
Ins. Co., 282 P; 767, 768, 129 Kan. 
832, quoting Corpus Juris. 

'7A XJ.S.—State of Montana v. Fidel¬ 
ity & Deposit Co. of Maryland, D.C. 

* Mont.; 16 F.Supp. 489, 492. 

—^Rickel V. Republic Mutual Fire 
'• Ins;-Co.,'282 P.‘ 757,-758, 129 Kan. 

332, quoting Corpus Juris: 

. 767' note 44i ’' 


77. Kan.—^Rickel v. Republic Mutual 
Fire Ins. Co., supra, quoting Cor¬ 
pus Juris. 

Mo.—^Norris v. Farmers* MuL F. Ins. 
Co., 6-5 Mo.App. 632, 639. 

78. Kan.—Rickel v. Republic Mutual 
Fire Ins. Co.. 282 P. 757, 758, 129 
Kan. 332, quoting Corpus Juris. 

28 C.J. p 7*57 note 51—p 758 note 58. 
See also 9 C.J.S. p 1643 notes 93, 94 
and 11 C.J.S. p 765 note 2. 

79. Wis.—^Jos. Schlitz Brewing Co. 
V. City of Milwaukee, 286 N.W. 602, 
606, 232 Wia 118, 122 A.L.R. 1431. 

80. Kan,—Rickel v. Republic Mutual 
Fire Ins, Co., 282 P. 757, 768, 129 
Kan. 332, quoting Corpus Ju^. 

28 C.J. p 768 notes 5-9—65. 

81- Kan.—Rickel v. Republic Mutual 
Fire Ins. Co., 282 P. 767, 758, 129 
IC an. 332. 

82. Century D. 

83. D.C.—Calf Leather Tanners* 
Ass*n V. Morgenthau, 80 F.2d 586, 
6-40, 63 APP.D.C. 93. 

84b D.C.—Calf Leather Tanners* 
Ass*n V. Morgenthau, supra. 

86. Phrases oonstrued 

(1) "Grain held in storage,**—^Lex¬ 
ington Mill & Elevator Co. v. Browne, 
219 N.W. 12, 16. 116 Neb.' 753. 

(2) "Grain of wheat,** described 
generally as consisting of a pellicle 
or outside covering known as bran, 
an inner envelop consisting of cells 
and their' contents of gluten and 
phosphates, the most nutritious por¬ 
tion of the berry, and an Interior 
white • mass composed mainly of 
starch and albuminoid matter, ex¬ 
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tending to the heart of the berry.— 
Downton v. Yeager Milling Co., Mo., 
3 S.Ct 10. 12, 108 U.S. 466, 27 L.Ed. 
789. 

(8) "Grains, seeds or other farm 
products,’*—^In re Hanson & Tyler 
Auto Co., D.C.Iowa, 283 F. 848, 849. 

(4) "Legacy of grain or wine,** as 
a legacy of a single grain of corn or 
a drop of wine.—Trouard*s Success* 
Sion, 5 La.Ann. 390. 

(5) "Other grain,** as excluding 
oats, see Warren v. Peabody, 8 C.B. 
800, 65 B.C.L. 800, 137 Reprint 722. 

(6) "Tithes of corn and grain.**— 
Daws V. Benn, 1 B. & a 751. 762, 8 
E.C.L. 316, 107 Reprint 276. 

88, Phrases using the adjective 

(1) "Grain broker** see Brokers § 

I a note 19, 

(2) "Grain doors,** designed to pre¬ 
vent leakage of grain from cars of 
grain while in transit, and consisting 
of wooden barriers placed inside box 
cars before loading and removed on 
unloading. 

U.S.—Lowden v. Simonds-Shields- 
Lonsdale Grain Co., Mo., 59 S.Ct 
612, 613, 306 U.S. 516, 83 L.Ed. 953. 
Wyo.—Burnett v. Roberts, 121 P.2d 
896, 897, 67 Wyo. 611. 

(3) "Grained leather,** as distin¬ 
guished from **boarded .leather** see 

II 'C.J.S. p 871 note 48. 

(4) "Grain elevator** defined gen¬ 
erally see 29 C.J.S. p 663 note 57, 
and as grain warehouse see the O.J.S. 
title W^ehousemen and Sa.fe Deposi¬ 
taries § 1, also' 28 C.J. p 758 note 70. 

(6) "Grain rent** see the C.J.S. ti¬ 
tle Landlord and Tenant § 809, also 
28 C.J. p 768 notes 71,‘ 72. 

87. Black L.D. 
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ciples of languages, the study of the forms of 
speech, and their relations to one another.SS 

Grammar school. In England, this term desig¬ 
nates a school in which such instruction is given as 
will prepare the student to enter a college or uni¬ 
versity. 

In modern American usage, as part of the com¬ 
mon or public school system see the C.J.S. title 
Schools and School Districts § 1, also 56 C.J. p 168 
note 27 and p 169 note 46. 

GRAMMATIOA FALSA NON VITIAT OHAS- 

TAM.90 

GRAMMATICAL. Of or pertaining to grammar, 
as a grammatical rule, error, question, distinction, 
etc.^i 

GRAMMATOPilxjjAOIUM. In the civil law, a 
place for keeping writings or records.®^ 

GRA MME . See the C.J.S. title Weights and Meas¬ 
ures § 1, also 28 C.J. p 758 note 87. 

GRANARY. A term denoting a building usually 
devoted to the storage of com and grain a corn 


house; a storehouse or repository of grain, after it 
is threshed.94 it has been held that a mere granary 
is not included in the term “barn” see 9 C.J.S. p 
1544 note 17, nor in the terms “store” and “ware¬ 
house.^^® 

As a structure which may be the subject of bur¬ 
glary see Burglary § 23 b note 13. 

GRANATARICS. In old English law, an officer 
having charge of a granary.^® 

GRAND. As a noun, the colloquial term for a grand 
piano 7 alsd in the slang of gangsters, thieves, and 
the underworld, one thousand dollars.^^ 

As an adjective, great, large, especially of impos¬ 
ing magnitude, majestic or sublime from size and 
proportion.®^ 

Grandstand play. A phrase said to have a well 
fixed meaning by common understanding and de¬ 
fined as a play made more showily than necessary 
so as to draw the applause of those in the grand¬ 
stand, hence figuratively, an act done to draw ap¬ 
plause.® 

Other phrases employing the word are set out in 
the note.® 


88. Miss.—State v. Traylor, 56 So. 
521, 524, 100 Miss. 544. 

89. Black L.D. 

Colonial usaffe 

In this sense the phrase was used 
in the Massachusetts colonial act of 
1647, requiring* every town containing 
a hundred householders to set up a 
“grammar school, with a master able 
to Instruct youth so far that they 
might be fitted for the university."— 
Jenkins v. Andover, 103 Mass. 94, 97. 

90. A maxim meaning “False gram¬ 
mar does not vitiate a deed.*'—^Black 
L.D. 

91- Century D. 

Phrases 

(1) “Grammatical construction” 
see such •C.J.S. titles as Contracts 
S§ 305-307; Deeds f 86 b (2), (3>; 
Municipal Corporations S 442, also 43 
C.J. p 571 notes 16-31; Statutes S§ 
340, 341, also 59 C.J. p 989 note 3—p 
991 note 17; and Wills 612, 613, 
also 69 C.3. p 83 note 44-p 88 note 
63. 

(2) ''Grammatical errors” see the 
C.J.S. titles Indictments and Infor¬ 
mations S 96, also 31 dJ. p 656 note 
57—p 658 note 64; Municipal Corpo¬ 
rations § 442, also 43 C.J. p 571 note 
23; Pleading $ 49, also 49 C.J. p 104 
notes 85, 86: Statutes §§ 67, 342, also 
69 O.J. p 601 notes 8, 9, p 991 note 
18-p 992 note 25; and Wills § 612. 
also 69 C.J. p 85 note 50. 

98. Black L..D. 
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93. K.K.—State v. Wilson, 47 N.H. 
101, 104. 

94. N.a—State v. Laughlin, 53 N-C. 
455, 458. 

95. N-.H.—State v. Wilson, 47 N.H. 
101, 104. 

96. Black D-D. 

97. Century D. 

98;. Black L.D. 

99. Century D. 

1. Ill.—People V. Gilbert, 118 N.E. 
196, 200, 281 Ill. 619. 

2. Webster New Tnt.D. 

TTsed with reference to a Judge in 
making his decision, it may mean 
that he was playing to the multitude 
about him and simply making such 
a decision as would be pleasing to 
the multitude, regardless of the law. 
—^People V. Gilbert, supra. 

3. Phrases construed 

(1) “Grand assixe” see 6 O.J.S. P 

1436 note 32. . 

(2) “Grand bill of sale** see 10 C. 
J.S. p 385 note 87. 

(3) “Grand cape’* or “cape mag¬ 
num** see 12 C.J.3. p 1119 note 13. 

(4) “Grand coutumier,** defined as 
a collection of customs, laws, and 
forms of procedure in use in early 
times in France.—^Black LuD. 

<6) “Grand days,” a term in Eng¬ 
lish practice, referring to “dies non 
Juridici,” and described as certain 
days In the terms, which are solemn- 
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ly kept in the inns of court and 
chancery, namely, Candlemas Day in 
Hilary term. Ascension Day in East¬ 
er, St John the Baptist Day in Trin¬ 
ity, and All Saints in Michaelmas.— 
Black L.D. 

(6) “Grand distress” see 27 C.J.S. 
p 362 note 88. 

(7) “Grand inquest” see Grand Ju¬ 
ries S 1. 

(8) “Grand Jury box” see Grand 
Juries 5 0. 

(9) “Grand larceny” see the C.J.S. 
title Larceny S 1 also 36 <ij. p 736 
notes 35—38. 

(10) “Grand list,” described as a 
schedule of the polls and ratable es¬ 
tate of the inhabitants upon which 
taxes are to be assessed.—^Wilson v. 
Wheeler, 55 yt -446, 452. 

(11) “Grand lodge” or “supreme 
lodge,” words which, in their ordi¬ 
nary and popular sense, apply only to 
secret -organizations or supreme 
bodies constituted from and having 
Jurisdiction over secret societies.— 
State V. National Assoc., 9 P. 956, 
960, 35 Kan. 51. See also Beneficial 
Associations §§ 60-64. 

(12) “Grand raffle” see Coaming $ 

1 . 

(13) “Grand remonstrance,” de¬ 
scribed as a constitutional document 
passed by the British house of com¬ 
mons in November, 1641. It was in 
the nature of an appeal to the coun- 
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GRANDCHILD or GRANDCHILDRiSN. In com¬ 
mon speech, children of children,^ descendants in 
the second d^ree;® or a man's nearest blood rela¬ 
tions after his own children.® The word, however, 
is of equivocal import, and may or may not include 
great-grandchildren, according to the sense in which 
it is used.7 Depending on the context, the term is 
sometimes given the broader meaning of descend¬ 
ants of a son or daughter;® lineal descendants of 
children without regard to any number of prefixes, 
great or great-great;® although, in the absence of 
intention to extend the word, great-grandchildren or 
more remote descendants are not usually included.^® 
The term may include not only the offspring of chil¬ 
dren in being at the time of the death of the grand¬ 
parents but any that may be thereafter borm^i 
Ordinarily it is restricted to legitimate descendants, 
and does not include illegitimate children,^^ unless 
a contrary intent is shown.i® Adopted children 
may be included,!^ unless the circumstances evi¬ 
dence a different intention.^® Although the term 


may be, and often is, included within the meaning 
of ^^child" or ‘^children," depending on the circum¬ 
stances of its use, see 14 C.J.S. p 1107 note 44, yet 
in the ordinary and more usual signification of those 
words, it is not included by them but rather has 
been contrasted therewith or distinguished there¬ 
from see 14 C.J.S. p 1108 notes 53, 59. 

As construed in testamentary provisions see the 
C.J.S. title Wills § 663, also 69 C.J. p 192 note 28- 
p 193 note 58. For references to some other specific 
applications of the term see 28 C.J. p 759 note 95. 

GRANDFATHER. The father of either of one's 
parents.^® 

Grandfather clause, A clause introduced into the 
constitutions of several of the southern states, reg¬ 
ulating the qualifications for voters, which fixed 
standards of literacy and exempted therefrom those 
who had served in the army or navy of the United 
States or in the Confederate States in time of war, 
and their lawful descendants in every degree.^^ 


try, setting- forth political grievanc¬ 
es.—^Black Li.D. 

(14) ‘‘Grand theft” see the O.J.S. 
title Larceny § 60. 

4. IlL—Wills V. Southwell, 166 N.E. 
70, 74. 334 Ill. 448. 

Miss.—Jenkins v. Harris, 100 So, 280, 
135 Miss. 457. 

Ohio.—Rieck v. Richards, 178 N.E. 

276, 278, 40 Ohio App. 201. 

28 O.J. p 759 note 96. 

Similarly expressed 
A son’s or daugrhter’s child.—Otter- 
back V. Bohrer. 12 S.B. 1013, 1014, 87 
Va. 548. 

5. Ala-—Spencer v. Title Guarantee 
Loan & Trust Co., 132 So. 32, 34, 
222 Ala. 221. 

La.—Walker v. Vicksburg, S. & P. 
R. Co.. 34 So. 749. 110 La. 718. 

6. U.S.—^Beatty v. Benton, Ga., 10 S. 
Ct 747, 749, 135 U.S. 244. 251, 34 L. 
Bd. 124. 

7. Pa.—^Ball v. Welghtman, 116 A 
653, 654, 273 Pa. 120. 

28 O.J. p' 759 note 2. 

Of tlie second or third descent 
<1) “The word grand children 
takes in those of the second descent, 
and even the third, viz. great grand 
children; for these are still grand 


I children, though of a more remote de- 
1 gree.”—Gutter v. Doughty, 23 Wend. 
(N.T.) 613, 521. 

(2) “In common parlance grrand- 
children mean the children of chil¬ 
dren, and not great-grandchildren, 
unless there is something in the con¬ 
text which reQuires the forced con¬ 
struction.”—Thomas v. Thomas, 63 
So. 630, 633, 97 Miss. 697. 

a Cal.—^In re Van Wyck’s Estate, 
196 P. 60, 53, 185 Cal. 49. 

9. Ohio,—^Rleck v. Richards, 178 N. 
E. 276, 278, 40 Ohio App. 201. 

10. Ga.—^Davidson v. Blackwell, 108 
S.B. 469, 471, 152 Ga. 48. 

N'.T.—In re Mahlstedt’s Will, 3 N.T. 
S.2d 468, 470, 167 Misc. 13—In re 
McKim’s Estate, 185 N.Y.S. 767, 
768, 115 Misc. 720. 

11. Ky.—Carter v. Carter, 120 S.W. 
328, 332, 134 Ey. 374, 389, 390, 20 
AnmCas. 993. 

28 CJr. .p 759 note 5, 

12. Mass.—^Town of Plymouth v. 
Hey, 189 K.B. 100, 101, 285 Mass. 
357. 

isr.j.— Fedi v. Ryan, 193 A 801, 803, 
118 N.J.Law 616. 

28 C.J. p 759 note 8. 


la Ga.—^Rhodes v. Williams, 85 S.E 
105, 106, 143 Ga. 342. 

Md.—Community Baking Co. v. Reis- 
sig, 164 A 176, 179, 164 Md. 17. 
W.Va.—Groves’ Estate v. Groves, 198 
S.E 142, 146, 120 W.Va. 373. 

14. N.Y.—^In re Levy’s Estate, 246 
JSr.Y.S. 710, 712, 138 Misc. 670. 

Vt—^In re Walworth, 82 A 7, 9, 85 
Vt 322, 37 L.RA,N.S., 849, Ann. 
Cas.l91'4C 1223. • 

la N.J.—Fidelity Union Trust Co. 
V. Hall, 6 A2d 124, 129, 125 N.J. 
Eq. 419—Dulfon v. Keasbey, Ch., 
162 A 103, 106. Ill N.J.Eq. 223. 
la Black LD. 

17. Ifegxoes disan&Iified 
In 1902 nine-tenths of the negroes 
of Alabama were thereby disquali¬ 
fied.—Black L.D. 

**TThfalz disoxlmliLation 
by automatically granting voting 
privileges for life to the white citi¬ 
zens whom the constitutional ‘grand¬ 
father clause’ had sheltered while 
subjecting colored citizens to a new 
burden.”—Lane v. Wilson, Okl., 69 S. 
Ct 872, 876, 307 U.S. 268, 83 L.Ed. 
1281. 

Held to violate the Fifteenth Amend¬ 
ment see Elections S 8 a note 60. 
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GRAND JURIES 

This Title includes bodies of persons sworn to inquire into and make presentment of public offens¬ 
es; nature and constitution of such juries; qualifications, selection, summoning, and compensation of 
grand jurors; challenges and objections; organization, powers and duties, and general conduct of busi¬ 
ness of grand juries; secrecy as to their proceedings; liabilities of grand jurors for misconduct, etc.; and 
liabilities of others for interference with grand juries. 

scatters not in this Title, treated elsewhere in this work, see DescriptiLve-Wordi Index 


Analysis 

§ 1. Definition, nature, and origin—^p 980 

2. Authority of courts to convene grand juries—^p 983 

3. - Special or emergency grand juries—^p 984 

4. - Grand juries for special terms—^p 986 

5. - Recalling dismissed grand jury—^p 986 

6. Competency and qualifications of grand jurors—^p 987 

7. -Waiver of disqualification—^p 994 

8. Exemptions—^p 994 

9. Selection and drawing—^p 995 

10. -By whom selected and drawn—1000 

11. -Apportionment of grand jurors—p 1002 

12. - Discrimination in selection—^p 1003 

13. -Record of selection and drawing—^p 1004 

14. Summoning—^p 1004 

15. -Who may summon—p 1007 

16. Impaneling and organization—^p 1007 

17. -Time of appearance and organization—p 1008 

18. -Number of jurors—^p 1008 

19. -Appointment, qualifications, and duties of foreman—p 1009 

20. - Oath of jurors—^p 1010 

21. - Charge—^p 1011 

22. - Completion of defective panel—^p 1013 

23. - Substitution of jurors—^p 1014 

24. -Adding jurors after organization—^p 1014 

25. -Collateral attack on organization—^p 1014 

26. -Amending record as to organization—^p 1014 

27. Quashing venire—^p 1014 

28. Challenges in general—p 1015 

29. Challenge to panel or array—^p 1018 

30. Challenge to polls—^p 1019 

31. Discharging or excusing jurors—^p 1021 

32. Term of service ard sessions—^p 1022 

33. - Suspension or interruption of sessions— p 1025 

34. Powers and duties—^p 1027 

35. -Report of jury—^p 1035 

36. - Special grand juries—^p 1035 

37. Proceedings of grand jury—^p 1035 

38. -Conduct in general—p 1037 

39. - Presence of accused—^p 1038 

40. - Presence, participation, or interference of persons other than grand ju¬ 

rors—^p 1039 

41. -Attendance and examination of witnesses—^p 1049 

42. -Evidence before grand jury, and minutes thereof—^p 1058 

43. - Secrecy—^p 10^ 


979 



GRAND JURIES 


38 C.J.S. 


§ 1 


§ 44. - Record of findings and proceedings—1064 

45. Liabilities of jurors—^p 1065 

46. Interference with jury —p 1065 

47. Compensation of jurors—^p 1065 


§ !• Definition, Nature, and Origin 

a. In general 

b. Relation to other bodies and officers 

c. Origin and history 

a. In Q^neral 

A grand Jury Is a body of men who, according to 
law, are selected and summoned to serve before a com¬ 
petent court and are by such court Impaneled, sworn, 
and charged to Inquire with regard to crimes committed 
within Its Jurisdiction and to present all offenders against 
the law. It Is an inquisitorial and accusatorial, rather 
than a trial, body, and, except In some states. Is not 
regarded as a Judicial body or tribunal. 

A grand jury is a body of men selected and sum¬ 
moned according to law to serve before a compe¬ 
tent court and by such court impaneled, sworn, and 
charged to inquire with regard to crimes committed 
within its jurisdiction, and to present all offenders 


against the law in the mode and manner defined 
by it.i It is sometimes called a “grand inquest,”2 
a term denoting a body with powers of investigation 
and inquisition.^ 

Nature and status generally. A grand jury is an 
inquisitorial,^ informing,® and accusing® body, but 
is generally not regarded as a judicial body or tri¬ 
bunal;'^ it always proceeds ex parte,® and it is not 
a trial body® or the ultimate fact finder.i® How¬ 
ever, its functions are of a judicial nature a 
proceeding before it constitutes a judicial inquiry 
and in some states it is regarded as a judicial body 
or tribunal.!® Sometimes it is described as a gov¬ 
ernmental agency.!^ 

b. Relation to Other Bodies and Officers 

While a grand Jury is generally regarded as a part 
of the court to which It Is attached, and as being to 


1. Mo.—State ex rel. Hall v. Burney, 
84 S.W.2d 669, 664, 229 Mo.App. 
759, citlngr Corpus Juris. 

28 C.J. p 763 note 1. 

2. U.S,—Geiger v. U. S., Md., 162 F. 
844, 845, 89 C.C.A. 616, 

Md.—^In re Report of Grand Jury of 
Baltimore City, 137 A. 370, 152 Md. 
SI'S. 

H.Y.—People v. Doe, 286 N.Y.S. 343, 
247 App.Dir. 324, affirmed 3 N.B.2d 
875, 272 H.Y. 478—People v. Doe, 
29 N.Y.S.2d 648, 176 Misc. 943. 

3. U.S.—Blair v. U. S., N.Y., 39 S.Ct. 
468, 471, 250 U.S. 273, 63 D,Bd. 979. 

4. Ala.—Carr v. State, 187 So. 262, 
28 Ala.App. 466. 

Alaska.—^U. S. v. Caldwell, 8 Alaska 
117. 

Cal.—^People v. Foster, 213 P. 667, 
198 Cal. 112. 

Fla.—Skipper v. Sckumacher, 169 So. 
58, 124 Fla. 384, appeal dismissed 
and certiorari denied 57 S.Ct. 39, 
299 U.S. -607, 81 L.Hid. 376—1^6 1 
V. State, 129 So. 827, 100 Fla. 373,1 
affirmed 13l So. 147, 100 Fla. 373— 
Reed V. State, 113 So. 630, 94 Fla. 
32. 

Ind.—^Adams v. State, 17 N.B.2d 84, 
214 Ind. 603, 118 A.L.P^ 109-5. 

Grand Jury la lugulsitoxiai body for 
county 

Ark.—^Bowie v. State, 49 S.W.2d 1049, 
185 Ark. 834, 33 A.L.R. 436. 

General orlniinal investigation 

<1) The grand Jury is an investi¬ 
gating body.—^H^tzelberger v. State, 

196 A. 288, 173 Md. 436/ 

(2) The proceedings before a grand 


Jury constitute the only general crim¬ 
inal investigation known to the law. 

—Ward Baking Co. v. Western Union 

Telegraph Co., 200 N.Y.S. 865, 206 

App.Dlv. 723. 

5. U.S.—^U. S. v. Atlantic Commis¬ 
sion Co., D.G.N.C., 45 F.Supp. 187. 

N.C.—State v. Crowder, 136 S.E. 337, 
193 N.C. 130, citing Corpus Juris. 

S.C,—State V. Bramlett, 164 S.E. 878, 
166 S.C. 323. 

28 O.J. p 763 note 2. 

G. U.S.—^U. S, V. Atlantic Commis¬ 
sion Co., D.C.N.C., 45 F.Supp. 187. 

Fla.—Skipper v. Schumacher, 169 So. 
68, 124 Fla. 384, appeal dismissed 
and certiorari denied 67 S.Ct 39, 
299 U.S. 607, 81 L..Ed. 376—Lake 
V. State, 129 So. 827, 100 Fla. 373, 
affirmed 131 So. 147, 100 Fla. 373— 
Reed v. State, 113 So. 630, 94 Fla. 
32. 

Md,—^Hitzelberger v. State, 196 A. 
288, 292, 173 Md. 435, citing Cor¬ 
pus Juris—Coblentz v. State, 166 
A. 46, 164 Md. 658, 88 A.L.R. 886. 

S.C,—State V. Bramlett, 164 S.E. 873, 
166 S.C. 323, 

Wis.—State V. Lawler, 267 N.W. 66, 
221 Wis, 423, 105 A.L.R. 568. 

28 O.J. p 763 note 2. 

7- Md,—Coblentz v. State, 166 A. 45. 
164 Md. 558, 88 A.L.R. 886. 

28 C.J. p 763 note 2. 

Grand Jury does uot act as quasi Ju¬ 
dicial body 

Wis.—State v. Lawler, 267 N.W. a-o, 
221 Wis. 423, 105 A.L.R. 668. 

a Fla.—Reed v. State, 113 So. 630, 
94 Fla. 32. 

Mo.—State ex reL Hall v. Burney, 84 
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S.W.2d 669, 664, 229 Mo.App. 769, 
citing Corpus Juris. 

28 C.J. p 768 note 8 [a], 

9. U.S.—U. S. V. Atlantic Commis¬ 
sion Co., D.C.N.C., 46 F.Supp. 187. 

Proceedings of grand Jury ara not 
trial 

Ind.—^Adams v. State, 17 N.E.2d 84, 
214 Ind. 603, 118 A.L.R. 1095. 

10. Fla.—^Lake v. State, 129 So. 827, 
100 Fla. 373, affirmed 131 So. 147, 
100 Fla. 873. 

IL Mo.—State ex rel. Hall v. Bur¬ 
ney, 84 S.W.2d 669, 664, 229 Mo. 
App. 769, citing Corpus Juris. 

28 C.J. p 763 note 8 [a]. 

Different view is that functions of 
grand Jury are not Judicial.—^Ad^a 
V. State, 17 NB.2d 84. 214 Ind. 603, 
118 A.L.R. 1095. 

12. U.S.—Cobbledick v, U. S., Cal., 
60 S,Ct. 540, 809 U.S. 323, 84 L.Bd. 
783, affirming, O.C.A., Palmuth v. 

U. S., 107 F.2d 975, certiorari grant¬ 
ed Cobbledick v. U. S., 60 S.CL 299, 
308 U.S. 547, 84 L.Ed. 460, 461. 

13. Cal.—Greenberg v. Superior 

Court for City and County of San 
Francisco, 121 P.2d 713, 19 Cal.2d 
319—^Ex parte Bruns, 58 P.2d 1318, 
15 CaLApp.2d 1—^Ex parte Peart, 48 
P.2d 384, 5 Cal.App.2d 4d9—^Irwin 

V. Murphy. 19 P.2d 292, 129 CaL 
App. 713. 

N.C.—State v. Crowder, 186 S.B. 337, 
193 N.C. 130. 

14h Tenn.—Stanley v. State, 104 S. 

W. 2d 819, 171 Term. 406. 

Tex.—Ex parte Kennedy, 38 S.W.2d 
443, 116 Tex.Op. 118. 
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some extent under the control and supervision of the 
court, there Is some divergence of opinion as to the de¬ 
gree or extent of the grand Jury’s independence of the 
court. The jury is not an agency of the prosecuting of¬ 
ficer. 

A grand jury is a constituent part or branch of a 
court^S having general criminal jurisdiction it 
is an arm,!*^ agency*^® or adjunct^^ of the court, 
but is not the court.^^* It has no existence aside 
from the court which calls it into existence and on 
which it is attending and it may be empowered 
to discharge the legal functions imposed on it only 
by virtue of the authority which it derives as a body 
of men sworn and impaneled in open court in the 
mode prescribed by law .22 A grand jury acts in 
connection with,23 and under general instructions 
from,24 the court to which it is attached, and it is 
under the general supervision and control of such 
court,25 or at least it is under the control of the 
court to the extent that it is orgamzed,23 and the 


legality of its proceedings is determined,27 by the 
court, and to the extent that the grand jurors are 
required to observe and obey the law ,2 3 but it is not 
under the control of the court to the same extent 
as a petit jury.23 

According to some authorities, a grand jury is 
never an independent body ,20 whether it is engaged 
in the exercise of its ordinary functions and pow¬ 
ers in considering formal indictments laid before it 
by the district attorney,or in the performance of 
the special and occasional duty of investigating mat¬ 
ters given it in charge by the court.32 However 
although after it is summoned, a grand jury does 
not become an entirely independent body,23 it is 
very generally conceded that after it is duly or¬ 
ganized the larger part of its legitimate functions 
is to be performed by it as a separate and inde¬ 
pendent body acting apart from the court.24 Some 
authorities go further and state broadly that a grand 


15. Mo.—State ex reL Hall v. Bur¬ 
ney, 84 S.W.2d 659, 664, 229 Mo. 
App. 759, citlngr Corpnje Juris. 

K.Y.—Dodgre v. Supreme Oourt, 291 
N.Y.S. 527, 249 App.Dlv. 103. af¬ 
firmed Dodge V. Supreme Court of 
New York. 12 N.E.2d 538, 276 N.Y. 
444—People v. Jackson, 199 N.Y.S. 
870, 20*5 App.Div. 202—^People v. 
PIsanti, 38 N.Y.S.2d 850. 

N.C.—Lewis v. Board of Commis¬ 
sioners of Wake County, 74 N.C. 
194. 

28 O.J. p 763 note 4. 

Part of court maohixLery 

A grand jury is part of the federal 
court machinery.—Application of 
Texas Co., D.C.I11., 27 F.Supp. 847. 

‘Tor some purposes aad to a cer¬ 
tain extent [grand jurors] constitute 
a part of the court.”—Commonwealth 
V. Whitaker, 26 Pa,Co. 42, 

Power of court to punish contempts 
committed against grand jury see 
Contempt S 52. 

Relation of term and sessions to term 
and sessions of court see Infra $9 
32, 33. 

16. Ill.—People V. Sheridan, 181 N.E. 
617, 349 Ill. 202—^People v. Conzo, 
23 N.E.2d 210, 301 IlhApp. 624. 

Constitutional criminal court 

The grand jury Is an Integral part 
of the constitutional criminal courts. 
—In re Investigation by June 1938 
Dauphin County Grand Jury, 46 
Dauph.Co., Pa., 64. 

Grand jury is important function 
of the court in the administration of 
the criminal law.—^Hitzelberger v. 
State, 196 A. 288, 173 Md. 435. 

17. Mo.—State v. McClure, 31 S.W. 
2d 39, 325 Mo. 1228. 

N.^f.—Spector v. Allen, 22 N.E. 2d 
360, 281 N.Y. 261, reversing 10 

.N.Y,S.2d 234, 256 App.Div. 902. ap¬ 
peal .granted 10 N.Y.S.2d 864, 256 


App.Div. 921—Application of Mul¬ 
len, 31 N.Y.S.2d 710, 177 Misc. 734. 

Pa.—Shenker v. Harr, 2 A.2d 298, 332 
Pa. 382—Petition of McNair, 187 
A. 498, 324 Pa. 48, 106 A.L.R. 1373 
—Commonwealth v. Hubbs, 8 A 2d 
611, 137 Pa.Super. 229. 

la Mo.—State V. McClure, 31 S.W. 
2d 39, 323 Mo. 1228. 

19. Iowa.—^Maley v. District Court 
of Woodbury County, 266 N.W. 815, 
231 Iowa 732. 

Necessary adjunct 
A grand jury is a necessary ad¬ 
junct of all <;;ourts charged with the 

enforcement of the criminal law,— 

State V. Wurdeman, Mo., 187 S.W. 

257. 

20. N.Y.—Spector v. Allen, 22 N.E. 
2d 360, 281 N.Y. 251, reversing lO 
N.Y.S.2d 234, 256 App.Div. 902, ap¬ 
peal granted 10 N.Y.S.2d 864, 256 
App.Div. 921—^Application of Mul¬ 
len, 31 N.Y.S.2d 710, 177 Misc. 734. 

21. XJ.S.—^In re National Window 
Glass Workers, D.C.Ohio, 287 F. 
219. 

22. Mass.—Commonwealth v. Ban- 
non, 97 Mass. 214. 

23. Mo.—State ex rel. Hall v. Bur¬ 
ney, 84 S.W.2d 659, 22*9 Mo.App. 
769. ' 

24. XJ.S.—Cobbledick v. U. S., Cal., 60 
S.Ct. 540, 309 U.S. 823, 84 L.Ed. 
783, afSlrming, O.C.A, Palmuth v. 
U. S., 107 P.2d 975, certiorari grant¬ 
ed Cobbledick v. U. S., 60 S.Ct. 299, 
308 U.S, 547, 84 L.Bd. 460, 461. 

Charge to grand jury see infra S 21. 

Advice or instructions of court re¬ 
quested by Jury during proceedings 
see infra $ 38. 

25b Mo.—State ex rel. Hall v. Bur¬ 
ney, 84 S.W.2d 659, 664, 229 Mo. 
App. 759, citing Ooxpus Jozls. 
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Ohio.—State v. Schwab, 143 N.E. 29, 
109 Ohio St, 532. 

Pa.—Commonwealth v. Hubbs, 8 A. 

2d 611, 137 Pa.Super. 229. 

28 C.J. p 763 note 6. 

26. U.S.—^Application of Texas Co., 
D.C.I1L, 27 F.Supp. 847. 

27. U.S.—Application of Texas Co., 
supra. 

28. La.—State ex rel. De Armas v. 
Platt, 192 So. 659, 193 La. 928. 

yiolatiou of duties 
The members of a grand jury are 
subject to the court’s supervision 
and control for any violation of their 
duties.—Apnlicatlon of Texas Co., D. 
C.I11., 27 F.Supp. 847: 

29. Miss.—^Allen v. State, 61 Miss. 
627. 

Xiianitation of investigation. 

(1) Court cannot limit scope of 
grand jury’s investigation.—People 
v. Graydon, 1-64 N.E. 833, 333 Ill. 429. 

(2) The court cannot limit the 
members of the grand jury in their 
legitimate investigation of alleged 
violations of the law.—^Application 
of Texas Co., D.C.ni., 27 F.Supp. 847. 

30. Pa..—Shenker v. Harr, 2 A2d 298, 
332 Pa, 882—Commonwealth v. 
Hubbs, 8 A2d 611, 137 Pa.Super. 
229. 

31 . Pa.—Commonwealth v. ‘ Hubbs, 
supra. 

32. Pa,—Commonwealth v. Hubbs, 
supra. 

33. U.S.—In re National Window 
Glass Workers, D.C.Ohio, 287 F. 
219. 

34. Okl.—Coleman v. State, 118 P. 
594, 6 Okl.Cr. 262. 

28 C.J. p 763 note 8. 

^eedom from Influence ox ooeroion 
(1) On being impaneled, the grand 
jury is an independent body or arm 



GRAND JURIES 


38 C.J.S, 


§ 1 

jury is a separate, distmct,^® independents^ body; 
or that it is not an agency of,S7 and may act inde¬ 
pendently of,S8 the court; or that, although, as 
stated supra this section, it is a part or adjunct of 
the court, it is an independent and self-acting bodySS 
and, within its field, operates wholly independently 
of the court.^® In so far as other grand juries or 
jurors are concerned, each panel of grand jurors 
is a distinct legal entity.**^ There is no serious le¬ 
gal objection, in some states, to the operation of 
two grand juries in the county at the same time>2 

It has been held that grand jurors are not judicial 
officers,48 but more frequently they are regarded 
as officers of the court.^^ 

Relation to prosecuting officer. A grand jury is 
not an agency of the district attorney^® or an ad¬ 
junct of the district attorne 3 r’s office.^® It can act 
independently of the district attorney^^ and can¬ 
not function at the uncontrolled will of such at¬ 
torney or his assistant.^^ However, the relation 
between a public prosecuting officer and the gprand 
jury to whom he transmits his bills of indictment 
is not to be determined by any rule of universal 
application,^^ The presence of the prosecuting of- j 


ficer in the grand jury room and his participation 
in the proceedings is discussed infra § 40. 

c. Origin and History 

The grand Jury system is of ancient common-law 
origin. At the time of the settlement of this country 
the grand jury no longer retained its early function of 
trying offenders as well as accusing them; but the 
institution is regarded as still designed, as It was pre¬ 
viously, as a means of protecting persons against un¬ 
founded accusations as well as a means of bringing to 
trial persons accused of offenses on just grounds. 

The institution of the grand jury is of very an¬ 
cient origin it goes back many centuries®^ to 
the early history of England.®^ Although attempts 
have been made to trace the institution back to its 
first existence,®^ it is said that its origin is lost in 
obscurity.54 At any rate, the grand jury system 
is a product of the common law,55 the civil law 
making no provision for a body like the grand ju¬ 
ry ;5® it came to this country as a part of the 
common law;57 and, in a state which has adopted 
the common law, a constitutional provision relating 
to the grand jury is deemed to refer to the common- 
law grand jury of historic origin.58 

The grand jury was, at first, a body not only of 
I accusers, but of triers as well;®® but at the time 


of the court In its Investigrations and 
work in the sense that it is free from 
restraint or coercion from any source. 
—State ex reL Hall v. Burney, 84 
S.W.2d 659, 229 Mo.App. 759. 

(2) It must act free from influ¬ 
ence, fear, favor, affection, reward, 
or hope thereof, proceeding: from, or 
without, the court.—U. S. v. Olm- 
stead, D.C.W€Lsh., 7 F.2d 756. 

85. U.S.—U. S. V. Olmstead, supra. 
Tex.—Barnes v. State, 116 S.W.Sd 
40S, 134 Tex.Cr. 461. 
sa XJ.S.—U. S. V. Olmstead, D.O. 

Wash., 7 P.2d 756. 

Cal.—^Bx parte Peart, 43 P.2d 334, 
6 Cal.App.2d 469. 

37. Tenn.—Stanley v. State, 104 S. 

W.3d 819, 171 Tenn. 406. 

381. Tenn.—Stanley v. State, supra. 

39. N.C—Lewis v. Board of Com¬ 
missioners of Wake County, 74 N. 
C. 194. 

40. Iowa.—Maley v. District Court 
of Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

41. N.T.—^In re Grand Jurors Ass'n, 
Bronx County, 25 N.Y.S.2d 154. 

48. Pa.—Shenker v. Harr, 2 A.2d 298, 
332 Pa. 382. 

Kegrular and specicU grrand juries see 
infra § 3. 

43. Ind.—Adams v. State, 17 N.E!.2d 
84, 214 Ind. 603, 118 A.L.,R. 1096. 

44. TJ. S. V. Olmstead. D.C. 
Wash., 7.P,2d 756. . 

Cal.—^Bx parte Bruns, 58 P.2d 1318, 


IS Cal.App.2d 1—^Irwin v. Murphy, 
19 P.2d 292, 129 CaLApp. 713. 

46, Tenn.—Stanley v. State, 104 S. 
W.2d 819, 171 Tenn. 406. 

46. Cal.—^Bx parte Peart, 43 P.2d 
334, 5 Cal.App.2d 469. 

47. Tenn.—Stanley v. State, 104 S. 
W.2d 819, 171 Tenn. 406. 

4& U.S.—In re National Window 
Glass Workers, D.C.Ohio, 287 P. 
219. 

49. N.C.—State v. Crowder, 136 S.B. 
337, 193 N.C. 130. 

6a U.S.—U. S. V. Olmstead, D.C. 
Wash., 7 P.2d 766. 

Iowa.-r-Maley v. District Court of 
Woodbury County, 266 N.W. 816, 
816, 221 Iowa 732, citing: Corpus 
Juris. 

Md.—In re Keport of Grand Jury of 
Baltimore City, 137 A. 370, 152 
Md. 616. 

Mo,—Conway v, Quinn, App., 168 S. 

W.2d 445, 446, citing Corpus Juris. 
Ohlo.—State v. Weible, 26 Ohio N.P., 
N.S., 564. 

28 C.J. p 763 note 9. 

51. U.S.—U. S. V. Olmstead, D.C. 
Wash., 7 P.2d 756. 

Mo.—Conway v. Quinn, App., 168 S. 

W.2d 445. 446, citing Corpus Juris. 
28 C.J. p 763 note 9. 

58. Iow€L—Maley v. District Court 
of Woodbury County, 266 N.W. 816, 
221 Iowa 732. 

53. U.S.—^U. S. V. Olmstead, D.C 
Wash., 7 P.2d 766. 
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Md.—^In re Bepcrt of Grand Jury of 
Baltimore City, 137 A 370, 152 Md. 
616. 

Okl.—Blake v. State, 14 P.2d 340, 64 
OkLCr. 62. 

Pa—Petition of McNair, 187 A 498, 
324 Pa 48, 106 AL..R. 1373. 

Origrin discussed in charge to grraaid 
Jury 

Pa—In re Charge to Grand Jury, 9(^ 
PlttshLeg.J.^ Pa, 657. 

6A Okl.—Blake v. State, 14 P.2d 
240, 54 OkLCr. 62. 

Pa—Petition of McNair, 187 A 498,. 
324 Pa 48, 106 ALi.R. 1373. 

66, Cal.—Fitts V. Superior Court in 
and for Los Angeles County, 67 P- 
2d 510, 6 Cal.2d 230. 

Ill.—People V. Graydon, 164 N.B. 832, 
333 Ill. 429. 

661 Cal.—Fitts v. Superior Court In 
and for Los Angeles County, 57 P.. 
2d 510, >6 Cal.2d 230. 

57. Fla—Cotton V. State, 95 So. 668^ 
85 Fla 197. 

Iowa—Maley y. District Court cf 
Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

Okl.—Blake v. State, 14 P.2d 240, 54 
OkLCr. 62. 

68. CaL—^Fltts v. Superior Court in. 
and for i;iOs Angeles County, 57 P.. 
2d >610, 6 Cal.2d 230. 

59, U.S.—U. S. V. Olmstead, D.C. 

Wash., 7 F.2d 756. 

Iowa—Maley v. District Court of 
Woodbury County, 266 N.W. 815,. 
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of the settlement of this country it was an inform¬ 
ing and accusing tribunal only.®® It originated 
when there raged a conflict between the rights of 
the subject and the power of the crown it 
served in England as a barrier between the king 
and the rights of the subject®2 and secured the sub¬ 
ject against oppression from unfounded prosecu¬ 
tions of the crown;®® and while, in this country, 
from the popular character of our institutions, there 
has seldom been any contest between the govern¬ 
ment and the citizen which required the existence 
of the grand jury as a protection against oppres¬ 
sive action of the government,®^ nevertheless the 
view is still taken that the institution is designed 
as a means, not only of the bringing to trial persons 
accused of public offenses on just grounds, but also 
as a means of protecting the citizen against un¬ 
founded accusation, whether it come from the gov¬ 
ernment or be prompted by partisan passion or pri¬ 
vate enmity.®® 

In some states matters pertaining to the gprand 
jury are purely statutory and not controlled by the 
common law.®® So also, although the grand jury 
is made a part of the judicial process by the federal 
Constitution,®7 it is, as far as a particular federal 
court is concerned, strictly a creature of statute,®® 
and there is no such thing as a de facto grand 
jury in a federal court.®® Likewise, some state 
courts assert that there is no such thing as a de 
facto grand jury;*^® but other state courts take a 
view to the contrary.*^! There cannot be a grand 
jury de facto when there is a grand jury de jure.72 

816, 221 Iowa 732, citing OoTjf’OM 
Juris. 

McL—^H itzelberger v. State, 196' A. 

28S, 292, 173 Md. 435, citing Corpus 
Juris—Gamble v. State, 163 A. 8-59, 

861, 164 Md. 60, citing Corpus Ju¬ 
ris—^In re Report of Grand Jury 
of Baltimore City, 137 A. 370, 152 
Md. 616. 

28 O.J. p 703 notes 3, 9. 

60. U.S.—U. S. V. 

Wash., 7 F.2d 766. 

28 aJ. p 763 note 9. 

61. TJ.S.—^TJ. S. V. Olmstead. supra. 

62. Iowa.—Maley v. District Court 
of Woodbury County, 266 N.W. 815, 

221 Iowa 732. 

83. Iowa.—Maley v. District Court 
of Woodbury County, 266 N.W. 816, 

816, 221 Iowa' 732, citing Corpus 
Juris. 

23 C.J. p 763 note 9. 

84. U.S.—In re Charge to Grand Ju¬ 
ry, C.C.Cal., 30 F.Cas.No.l8,26B, 2 
Sawy. 667. 

28 C.J. p 763 note 9. 

Iowa.—Maley v. District Court 
of Woodbury County, 266 N.W. 816, 


It is judicially noted that some states have prac¬ 
tically abolished the grand jury,*7® as by allowing, 
through constitutional provisions, all prosecutions 
to be begun and carried out without the interven¬ 
tion of a grand jury,*^^ but wisely providing that a 
grand jury may be called where prosecuting officers 
will not act.*^® The view is asserted that, generally 
speaking, under modem conditions, a grand jury is 
an antiquated, superfluous, and well-nigh useless 
piece of legal machinery,*^® there being seldom any 
reason for invoking the cumbersome proceeding be¬ 
fore it where prosecuting officers are willing to 
act.^*^ 

Judicial inquiry into the justice, wisdom, policy, 
necessity, or expediency of legislative acts as to 
grand juries is treated in Constitutional Law § 
154. 


§ 2. Authority of Courts to Convene Grand 
Juries 

A court may have either express or implied consti¬ 
tutional or statutory authority to convene a grand Ju¬ 
ry, It having implied authority when it Is invested with 
jurisdiction of criminal offenses which can be prosecut¬ 
ed only on indictment or presentment of a grand Jury. 

At common law the process for summoning a 
grand jury was a precept either in the name of the 
king or of two or more justices of the peace di¬ 
rected to the sheriff. This was issued independently 
of, see infra § 14, and anterior to, any action of the 
court, the object being to have a grand jury in at¬ 
tendance at the commencement of the term.^® The 

123 F.2d 111, certiorari granted 62 
act 625. 815 U.S. 790, 86 L.Ed. 
1104—U. S. V. McKay, D.C.Mich.. 46 
F.Supp. 1007. 

RsoogrxUtlon of ezlstenoe 

The existence of a de facto grand 
jury in a federal court has, how¬ 
ever, been recognized.—U. S. v. Her- 
zig, D.C.N.Y.. 26 F.2d 487. 

TO. Tenn.—Roberts v. State, 247 S. 
W. 101, 147 Tenn. 323. 

71. Cal.—^Bx parte Hasnnond, 27 P. 
859, 91 Cal. 545—^In re Gannon, 
11 F. 240, 69 Cal. 541. 

N.T.—People v. Petrea, 92 N.T. 128. 
Wls.—State V. Wescott, 217 N.W. 283, 
194 Wis. 410. 

28 C.J. p 795 note 65 [aJ. 

72. Ill.—^People v. Brautigan, 142 N. 
E. 208, 310 Ill. 472. 

73. Okl.—Blake v. State, 14 P.2d 
240, 54 Okl.Cr. 62. 

74. Okl.—^Blake v. State, supra. 

75. OkL—^Blake v. State, supra. 

78. Okl.—^Blake v. State, supra. 

77. Okl.—^BlaJte v. State, supra. 

TSl Va.—Curtis v. Commonwealth, 

18 S.B. 78, 87 Va. 589—Conunon- 


Olmstead., D.C. 


818, 221 Iowa 732, citing Corpus 
Juris. 

Mo.—Conway v. Quinn, App., 168 S. 
W.2d 446, 446, citing Corpus Ju¬ 
ris. 

28 C.J. p 763 note 9. 

66. Da.—State ex reL De Armas v. 
Platt, 192 So. 659, 193 La. 928. 

67. U.S.—Cobbledick v. U: S., Cal., 

60 S.Ct. 540, 809 U.S. 323. 84 L.Bd. 
788, affirming, C.C.A., Palmuth v. 
U. S., 107 P.2d 975, cerUorari 

granted Cobbledick v. U. S., 60 S. 

Ct. 299, 808 U.S. -60 S.Ct. 299, 

308 U.S. 547, 84 D.Ed. 460, 461. 

68. U.S,—In re Mills, Ark., 10 S.Ct 
762, 186 U.S. 263, 84 L.Bd. 107— 
U. S. V, Johnson. C.C.A.I11., 123 
F.2d 111, certiorari granted 62 S. 
Ct 625. 316 U.S. 790, 86 L.Ed. 1193 
—^U. S. V. Sommers, C.C.A.I11., 123 
P.2d 111, certiorari granted 62 S. 
Ct 626. 316 U.S. 790, 86 L.Bd. 1194 
—U. S. V, McKay, D.C.Mich., 45 P. 
Supp. 1007. 

69 l U.S.—^U. S. V. Johnson, C.C.A.I11., 
123 F.2d 111, certiorari granted 62 
S.Ct 626, 816 U.S. 790, 86 L.Ed. 
1193 — ^u. S. V. Sommers, C.C.A.IU., 
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court, however, had power to have a grand jury 
summoned during the term, as occasion might re- 
quire.79 

In the United States, while effect is accorded con¬ 
stitutional and statutory provisions relating to the 
convening of grand juries by courts,^® courts in¬ 
vested with jurisdiction of criminal offenses, which 
can be prosecuted only on indictment or presentment 
of a grand jury, possess the power of summoning 
and impaneling grand juries apart from any express 
statutory authorization,the power being inferred 
as necessary and incidental to the discharge of the 
duty enjoined on the court in connection with the 
prosecution of offenses.*^ However, a grand jury 
cannot be impaneled by a court of the United States 
by virtue simply of its organization as a judicial 
tribunal.®^ A court having no jurisdiction of crim¬ 
inal offenses has no jurisdiction to summon a grand 
jury;84 and the same is true of courts whose crim¬ 
inal jurisdiction is so limited as not to require the 
instrumentality of a grand jury in order to dis¬ 
charge their duties fully.^5 a special judge who 
has failed to take oath as prescribed by the consti¬ 
tution is without authority to organize and impanel 
a grand jury.^® 

In the absence of any modification thereof, an 
order of court providing for the drawing of a 
grand jury from time to time, and providing that 
the order may be modified at any time by special 
order of the court, but that, unless so modified, it 


is to continue in force until further order of the 
court, continues and stands as a valid order. a 
court is held to be without power to set a grand 
jury investigation in motion unless the court has 
reasonable cause to believe that the investigation 
will disclose some criminal misconduct which is 
within its jurisdiction to punish.®® 

The extent of the inquisitorial powers of grand 
juries is discussed infra § 34. 

§ 3. - Special or Emergency Grand Juries 

A special grand Jury may be called by the court un* 
der a valid and applicable statute conferring authority 
to do so or, In some situations, apart from statutory au¬ 
thorization. A grand jury may be procured by order of 
court where there has been a failure to procure a jury 
in the manner prescribed by law. 

Under statutes so providing, a grand jury may 
be procured by order of court where, from a speci¬ 
fied cause or any other cause, there has been a fail¬ 
ure to procure a jury in the manner prescribed by 
law;®® and apart from any express statutory pro¬ 
vision it has been held that this power may be ex¬ 
ercised by a court invested by the constitution with 
original jurisdiction of criminal cases.®® 

A special grand jury may be called in pursuance 
of authority conferred by a valid and applicable 
statute,®^ such as a statute authorizing the ordering 
or summoning of a special grand jury whenever the 
judge is of opinion that justice requires it,®® or a 
motion to set aside an indictment is sustained after 


wealth V.. Burton, 4 Leigrh 645, 81 
Va. 645. 

79- Va.—Curtis v. Commonwealth, 
13 S.B. 73, 87 Va. 589—Common¬ 
wealth V. Burton, 4 Leisrh 646, 31 
Va. 645, 26 Am.D. 337. 

80. Neb.—Finn v. State, 186 N.W. 
544. 107 Neb. 417. 

Tex.—Robinson v. State, 274 S.W. 

137, 100 Tex.Cr. 424. 

28 C.J. p* 764 note 16. 
federal courts 

(1) Under the pertinent federal 
statutes and the construction accord¬ 
ed thereto, where a district is com¬ 
posed of divisions, the Judgres may 
draw a grrand jury in each division 
and the grand juHes so drawn have 
power to act without regrard to the 
presence and functioningr of grand 
juries in other divisions.—^Morris v. 
U. S., C.C.A.Iia., 128 P.2d 912, certio¬ 
rari denied 68 S.Ct 60, rehearing: de¬ 
nied 68 .S.Ct. 156. 

(2) So also, where, under the stat¬ 
utes, naay be held simultane¬ 

ously at different places in the same 
district, the court may summon a 
grand.'jury at each term and all the 
grand^Juriea so. sununoned may be in 
j^fsJip^,At.^the .same time.—^U. S. v. 

D,aN.J, 89 FvSupp. ^65, 


affirmed, C.C.A., 126 P.2d 789, cer¬ 
tiorari denied Perlstein v. XJ. S., 62 
S.Ct. 1106, 316 U.S. 678, 86 UEd. 
1762. 

Ijeglslative power 

The constitution imposes no re¬ 
straint on power of legislature to 
determine when, under what circum¬ 
stances, and how a grrand jury may 
be summoned.—People y. Grizzel, Ill., 
46 N.E.2d 78—^People v. Graydon, 164 
N.E. 882, 333 Ill. 429. 

81. Colo.—^Williams v. People, 103 P. 
298, 46 Colo. 183. 

28 C.J. P 764 note 12. 

82, Ill.—Miller V. People, 56 N.B. 
60, 188 Ill. 423. 

28 C.J. p 764 note 13. 

Necessity of express statutory an- 
thozlty 

It has been said that a federal 
court has no authority to impanel 
a grand jury except such as is ex¬ 
pressly conferred by. statute.—^U. S. 
V.. Sommers, C.C.AI11.‘ 12$ P.2d 111, 
certiorari grranted 62 S.Ct. 625, 315 
U.S. 790. 86 L.Ed. 119^—U. S. v. 
Johnson, C.C.A.I11., 123 P.2d 111, cer¬ 
tiorari granted fe2 S.Qt. 625, 815 U.S. 
790, 86 L-Ed. 1193. 

^ U/S.—^In re Mills, Ark,, 10 S;Ct. 


762, 135 U.S. 263, 84 L..Ed. 107— 
U. S. v. Sommers, C.C.A.I11., 123 P. 
2d 111, certiorari granted 62 S.Ct. 
625, 316 U.S. 790, 86 L.Ed. 1194— 
U. S. v. Johnson, C.aA.Ill., 123 
F.2d 111,. certiorari granted 62 S. 
Ct. 625, 315 U.S. 790, 86 L.Bd. 1193. 

84. Me.—State v. Doherty, 60 Me. 
504. 

28 C.J. p 764 note 14. 

85. Mich.—Jasnowski v. Connolly, 
163 N.W. 910, 197 Mich. 267. 

28 C.J. p 764 note 15. 

88. Tex.—^Enloe v. State, 160 S.W. 
2d 1039, 141 Tex.Cr. 602. 

87. U.S.—U. S. V. Herzig, D.C.N.Y.,. 
26 P.2d 487. . 

88l Pa.—Petition of McNair, 187 A- 
498, 824 Pa. 48, 106 A.L.R. 1873. 

89. Aleu—^Burgess v. State, 42 So. 
681, 148 Ala. 654. 

28 C.J. p 764 note 17. 

90. Ark.—Straughan v. State, 16 
Ark. 87. 

28 ,C.J. p 764 note 18. 

91. Ark.—Sutton v. State, 260 S.W. 
409, 163 Ark. 562. 

Ky.—Sowders v. Commonwealth, 248 
S.W. 187, 197 Ky. 884. 

>2. Jll.—People V. Grizzel, .46, N.B. 
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the regular grand jury has been discharged, 
where the regular grand jury has been discharged 
during the term.^^ Under the statutes of several 
jurisdictions, and the construction accorded there¬ 
to, the question of the necessity of a special grand 
jury after the discharge of the regular jury is left 
to the discretion of the court.^S Sq aside from stat¬ 
ute the rule is generally laid down that it is com¬ 
petent for a court to summon and impanel a spe¬ 
cial grand jury whenever, after the discharge of 
the regular jury, it is deemed necessary for the ad¬ 
ministration of public justice.^® 

If the regular grand jury has been illegally im¬ 
paneled at the beginning of the term it is compe¬ 
tent for the court, unless restricted by statute, to 
discharge it at any time during the term, and im¬ 
panel another.®*^ Statutes sometimes expressly con¬ 
fer such authority.^^ However, unless permitted 
by statute,the disqualification of certain mem¬ 
bers of a grand jury does not authorize the dis¬ 
charge of the entire grand jury and the summoning 
and impaneling of another, although the withdrawal 
of the disqualified jurors would reduce the panel 
below the number required by law.^ The disquali¬ 
fied jurors should be dismissed and their places sup¬ 
plied,2 especially where a statute expressly so pro¬ 
vides.^ 

Where the authority of a court to order a special 
venire is restricted to specified contingencies, it is 
essential to its authority to issue a special venire 
that the condition contemplated by the statute ex¬ 
ist.-* Constitutional provisions in some states are 
deemed to prevent the legislature from authorizing 
the impaneling of a special or additional grand ju¬ 


ry to function at the same time and in the same 
county with a regular grand jury attending on the 
same court but in a state wherein there is no con¬ 
stitutional restraint on the power of the legislature 
to determine at what time and under what circum¬ 
stances a grand jury may be summoned, and the 
legislature has exercised its power by authorizing 
an order for a special venire at any time the judge 
is of opinion that public justice requires it, a special 
grand jury may be impaneled even though a regu¬ 
lar grand jury is in existence and is performing its 
duties and functions.® 

A judge of a circuit court, who is not a judge, 
ex officio or otherwise, of a criminal court unless 
assigned thereto, is, when not so assigned, without 
jurisdiction to order a special venire for a grand 
jury;*^ and where he has made such a void order 
he is without jurisdiction to expunge it from the 
record.® 

Action on petition to convene special grand jury. 
A special grand jury will not be ordered on the pe¬ 
tition of citizens not setting forth sufficient facts 
or possession of facts;® a taxpayers’ petition for a 
grand jury investigation of the conduct of public 
officials will be denied unless it is made in good 
faith^® and on reasonable cause and, while on a 
petition by the district attorney for the convening 
of a special grand jury to investigate charges 
against public officials the court is not concerned 
with the question of whether the charges are made 
in good faith,^® the petition should not be granted 
unless it is legally sufficient to warrant an investi¬ 
gation.^® 

Selection from bystanders. Under some statutes. 


2d 78—^People v. Graydon, 164 N.B. 
832, 833 Ill. 429—People v. Bush, 
133 N.R 201, 300 HI. 532. 

93. Ark.—Sutton v. State, 260 S.W. 
409, 163 Ark. 562. 

94. Mo.—State ex rel. Hall v. Bur¬ 
ney. 84 S.W.2d 659, 229 Mo.App. 
759. 

28 C.J. p 764 note 19. 

95. Mo.—State ex rel. Hall v. Bur¬ 
ney, supra. 

28 C.J. p 765 note 20. 

96. Colo.—^Mackey v. People, 2 Colo. 
12 . 

28 C.J. p 765 note 21. 

97. Va.—^Litton v. Comnaonwealth, 
44 S.m 923, 101 Va. 833. 

28 C.J. p 765 note 22. 

98. Iowa.—State v. Von Kutzleben, 
113 N.W. 484. 136 Iowa 89. 

28 C.J. p 765 note 23. 

99. Cal.—^People v. Manahan, 32 CaJL 

68 . 

28 C.J. p 765 note 24. 


1. La.—State v. Purco, 25 So. 951, 
51 La. Ann. 1082. 

28 C.J. p 766 note 26. 

2. Nev.—^Eureka County Bank Ha¬ 
beas Corpus Cases, 126 P. 655, 35 
Nev, 80, rehearing denied 129 P. 
308, 35 Nev. 80. 

28 C.J. p 766 note 26. 

3. Iowa.—State v. Wheeler, 105 N. 
W. 874, 129 Iowa 100. 

4. Ala.—Bailey v. State, 65 So. 601, 
172 Ala. 418. 

28 C.J. p 765 note 28. 
a R.L—^In re Opinion to the Gov¬ 
ernor, 4 A.2d 487, 62 R.I. 200, 121 
A.L.H. 806. 

6. Ill.—^People V. Graydon, 164 N.B. 
832, 833 Ill. 429. . 

7. IlL—People v. Peinberg, 181 N.B. 
437, 348 Ill. 649. 

Right of unsLsslgned Judge to per¬ 
form Judioial acts generally see 
Courts S 168. 

8. HI.—^People V. Peinberg, 181 N.B. 
487, 848 HL 649. 
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9. H.S.—^In re Petition for Special 
Grand Jury, D.C.Pa., 60 P.2d 973. 
la Pa.—Olyphant Taxpayers* Ass*n 
V. Officials of Olyphant Borough, 39 
Lack.Jur. 29. 

11. Pa.—Olyphant Taxpayers* Ass*n 
V. Olyphant Borough, supra. 

12. Pa—^In re Investigation by 
Dauphin County Grand Jury, June, 
1938, 2 A.2d 783, 832 Pa 289, 120 
A.L.R 414. 

13. Pa—^In re Investigation by 

Dauphin County Grand Jury, June, 
1938, supra 

xreoesslty of charge and evidence of 
speoiflo cxinae as part of system 
of oximes 

Although petitions reauestlng that 
a special grand Jury be convened 
need not set forth in detail evidence 
on which they rely, there must be at 
least one specific crime charged as 
part of a system of related crimes 
for discovery of which it is neces¬ 
sary to have grrand Jury's assistance. 
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where, after a grand jury is discharged, it becomes 
necessary to summon another, the court can order 
it summoned from the bystanders and, where 
the record does not disclose that the men constitut¬ 
ing the special grand jury were served or called by 
the sheriff of the county from the bystanders and 
neighboring citizens as provided by law, there is 
no legally constituted grand jury.^S 

§ 4, - Grand Juries for Special Terms 

Subject to statutory limitations, if any, a court au¬ 
thorized to hold a special term has power to convene 
a grand jury for such term. 

A court authorized to hold a special term has 
power to convene a grand jury for such term^® 


under express statutory authorityi^ or in the ab¬ 
sence of a statutory limitation but the court is 
bound by any statutory limitation on its power to 
call a grand jury to serve at a special term.i® 

§ 5. - Recalling Dismissed Grand Jury 

A grand jury which has been dismissed before the 
final adjournment of court may be summoned to reas¬ 
semble at the same term of court, but not. In the ab¬ 
sence of statutory authority, at a subsequent term. 

By statute in some jurisdictions when the grand 
jury is dismissed before the final adjournment of 
court the members may be summoned to reassemble 
at the same term if necessary.^® Indeed, this pow¬ 
er has been held to be inherent in courts of general 
original jurisdiction in criminal matters.^l In some 


To justify srrand Jury Investigration, 
there must not be mere charge of 
crime by an Individual, but there 
must be, in opinion of district attor¬ 
ney and court, evidence of actual 
crime sufficient to promise assurance 
of one conviction for each of particu¬ 
lar offenses charged, there should be 
a sufficient number of particular 
crimes within system of crimes in¬ 
volved to warrant a general Investi¬ 
gation and conditions should be 
such as to make it reasonably impos¬ 
sible to obtain evidence without 
grand Jury’s aid. Credible evidence 
from a trustworthy source of viola¬ 
tion of criminal law in each of charg¬ 
es contained in district attorney’s 
petition should be presented, and 
credible evidence ' should be from 
some one who will testify that a 
criminal act or acts have been com¬ 
mitted and that there are other sim¬ 
ilar acts showing a system of crime 
which has been or is in process of 
commission.—In re Investigation by 
Dauphin County Grand Jury, June, 
1938, supra. 

Cnia]^eB in petition are defective 
where they contain no allegation of 
the time when, and place where, the 
alleged violations of law were com¬ 
mitted, and no allegation that they 
were committed within the jurisdic¬ 
tion of the court.—^In re Investiga¬ 
tion by Dauphin County Grand Jury, 
June, 1988, supra. 

Sniltcient charges 

(1) Charges of conspiracy to vio¬ 
late the election laws were peculiar¬ 
ly proper for Investigation by a spe¬ 
cial grand Jury.—Commonwealth v. 
Antlco, 22 A.2d 204, 14$ Pa.Super. 
298. 

(2) Also offenses of conspiracy to 
misuse and abuse the powers of cer¬ 
tain public offices were proper for 
investigation by a special grand jury. 
—Commonwealth v. Kirk, 17 A.2d 
195, 840 Pa. 846. 

<3) An amended petition for grand 
jury investigation charging suffi¬ 
ciently a conspiracy to cheat and de¬ 


fraud the commonwealth, to extort 
money, levy blackmail, and to en¬ 
gage in corrupt solicitation, misfeas¬ 
ance, and malfeasance in office, and 
which included several specific 
groups of crimes allegedly occurring 
in county within statutory period, 
and charged overt acts as to each 
group of offenses as a part of a sys¬ 
tem of related crimes, was suffi¬ 
cient to warrant calling of grand 
jury.—In re Investigation by Dau¬ 
phin County Grand Jury, June, 1938, 
2 A2d 783, 332 Pa. 289, 120 A.L..R. 
414. 

(4) After it was determined that 
the district attorney’s amendment 
and supplement to his petition for 
the convening of a special session 
of the grand jury charged sufficient¬ 
ly certain crimes, and the district at¬ 
torney privately submitted to the 
presiding judge the details of the 
information on which the several 
charges were based, it was held that 
there was reasonable cause to be¬ 
lieve that an investigation of the 
charges would disclose some crim¬ 
inal misconduct within the jurisdic¬ 
tion of the court, affecting the pub¬ 
lic business, and that, therefore, the 
grand jury would be convened.—In 
re Shelley, 45 Dauph.Co., Pa., 422. 

14. Ill.—^Eknpson v. People, 78 Ill. 
248. 

28 C.J. p 765 note 82. 

15. Ohio.—State v. Weible, 25 Ohio 
N.P.,N.S., 664. 

16. N.J.—State v. Bolltho, 136 A. 
164, 103 N.J.Law 246, affirmed 146 
A. 927, 104 N.J.Daw 446—State v. 
McDevltt, 87 A 123, 84 N.J.Law 11, 
affirmed 90 A 287, 85 N.J.Law 731. 

16 C.J. p 894 note 1. 

Seoond grand jury 

It may be unnecessary to consider 
the power of the court to convene 
a second grand jury during the same 
special term of court where no objec¬ 
tion to the competency or qualifi¬ 
cations of the juror was made be¬ 
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fore the jury was sworn and impan¬ 
eled and no challenge to the array 
for fraud was Interposed.—State v. 
Forbes, 98 So. 844, 134 Miss. 425. 
Authority to call special term see 
Courts § 167. 

17. Ky.—Sowders v. Commonwealth, 
248 S.W. 187, 197 Ky. 834. 

Tex.—Lennon v. State, 26 S.W.2d 227, 
114 Tex.Cr. 600—^Hlckox v. State, 
263 S.W. 823, 96 Tex.Cr. 173. 

28 C.J. p 766 note 34. 

18. Cal.—^People v. Carabln, 14 Cal. 
488. 

28 C.J. p 766 note 38. 

la Tex—^Terrell v. State, 139 S.W. 

2d 108, 139 TexCr. 130. 

28 C.J. p 765 note 35. 

2a Ala.—Petty v. State, 140 So. 686, 
224 Ala. 451. 

Fla.—^Brannon v. State, 157 So. 336, 
117 Fla. 164. 

HI.—People V. Bote, 83 N.B.2d 449, 
376 Ill. 264. 

28 C.J. p 766 note 36—31 C.J. p 679 
note 24 [a]. 

Requisites of order reoaUlng grand 
Jury 

Order recalling grand jury, under 
statute providing for such recall aft¬ 
er discharge if criminal charge aris¬ 
es which the court deems of suffi¬ 
cient importance to be investigated 
forthwith by the grand jury, need 
not recite that such situation exists. 
—State V. Coblentz, 175 A 340, 167 
Md. 623. 

Belay of clerk in entering order 
is not fatal where the order is en¬ 
tered during the term at which it 
was made.—Sulak v. State, 40 S.W.2d 
157, 118 TexCr. 112. 

Notloe 

Court reassembling grand Jury un¬ 
der statute need not give three days' 
notice required under section relat¬ 
ing to assembly at beginning of term. 
—Mllliken v. State, 296 S.W. 547, 107 
TexCr. 832. 

21. N.J.—State v. Newmark, 162 A 
206, 8 N.J.Mlsc. 803. 

28 C.J. p 766 note 87. 
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jurisdictions there is statutory authority for recall¬ 
ing the grand jury of the preceding term on the dis¬ 
charge of a new jury;22 but in other jurisdictions 
the summoning of a grand jury, after the adjourn¬ 
ment without day of the original term at which it 
had been convened, to attend at a special term is not 
authorized by the statutes or decisions.23 

A grand jury recalled under a statute providing 
for its recall, before court adjourns, on any special 
occasion has power to investigate and present any 
matter given into its charge.24 

§ 6. Competency and Qualifications of Grand 
Jurors 

a. In general 

b. Age 

c. Business or occupation 

d. Citizenship 

e. Conviction of, or pending prosecution 

for, crime 

f. Interest, bias, or prejudice 

g. Knowledge of language 

h. Ownership dr occupancy of real prop¬ 

erty 

i. Prior service as juror 

j. Public officers or employees 

k. Qualification as elector or voter 

L Religious or political beliefs and alli¬ 
ances 

m. Residence in state and county 

n. Sex 

o. Soundness of mind 

p. Taxpayer 

a. In (General 

Grand Jurors must, at the time they serve, possess 
the Qualifications required by law. In most states, stat- 
utes enumerate the qualifications and disqualifications 
of grand jurors, but in some states there are constitu¬ 


tional provisions on the subject, and In others the gov¬ 
erning law Is found In statutes and common-law rules 
not merged In statutory provisions. Grand jurors in a 
federal court must, by virtue of statute, possess the 
same quallflcatlons as jurors In the state In which the 
court Is sitting. 

One of the purposes of the grand jury system 
is to obtain a group of persons who represent a 
fair and impartial cross section of the citizens of 
the county, each with his or her own individual 
thoughts, experiences, and reactions and pres¬ 
ervation of complete freedom of thought and ex¬ 
pression is essential to the maintenance of the in- 
stitution.26 The rule at common law requires grand 
jurors to be probi et legales homincs.^*^ It has been 
said that the qualifications of grand jurors may be 
changed from time to time by the legislature 8 and 
in some states the statutes have made a distinct 
change in qualifications by eliminating some former 
requirements and disqualifications.^^ Valid statu¬ 
tory provisions prescribing the qualifications of 
grand jurors must be observed and sometimes 
the grounds of qualification or disqualification stat¬ 
ed therein are deemed exclusive,®^ especially where 
it is expressly provided by statute that they shall 
be exclusive but in a state where there is no 
constitutional provision prescribing the qualifica¬ 
tions of a grand juror a statute providing that each 
grand juror shall possess certain stated qualifica¬ 
tions and be in other respects a qualified juror is 
construed to refer to statutory requirements and 
common-law disqualifications which have not been 
merged in statutory provisions,®^ and obviously it 
does not refer to a constitutional provision dealing 
with another matter.®^ Constitutional provisions 
dealing directly with the question of qualifications 
will, of course, be accorded effect.®® 

In some jurisdictions, by statute, the qualifications 
of grand jurors are the same as those required of 


Specially orsTuiized Jnxy 
Circuit court has Inherent power 
of reconvening a specially organized 
grand jury.—People v. Blumenfeld, 
161 N.B. 867, 330 Ill. 474. 

22. N.a—State v. Battle. 85 S.B. 
624. 126 N.C. 1036. 

28 C.J. p 766 note 38. 

23. Fla.—Lee v. State, 109 So. 634, 
91 Fla. 1085. 

24 . Ill.—^People v, McCauley, 100 N. 
B. 182, 256 IlL 504. 

25. N.Y.—In re Grand Jurors Ass’n, 
Bronx County, 25 N.Y.S.2d 154. 

26 . N.Y.—In re Grand Jurors Ass’n, 
Bronx County, supra. 

27 . Va.—Waller v. Commonwealth, 
16 S.B.2d 808, 178 Va. 294, certio¬ 
rari denied Waller v. Youell, 62 S. 


Ct 1106, 816 U.S. 679, 86 L.Ed. 
1752, rehearing denied 62 S.Ct. 
1289, 316 U.S. 712, 86 L.Ed. 1777. 

28 C.J. p 766 note 41, 

2a N.C.—State v. Barker, 12 S.B. 
115, 107 N.C. 913, 10 L.R.A..N.S.. 
50. 

28 C.J. p 766 note 48. 

29. W.Va—-State v. Austin, 117 S. 
B. 607, 93 W.Va. 704. 

20 . Ill.—^People v. Bain, 193 N.B. 
187, 358 Ill. 177—^People v. Lieber, 
192 N.B. 331, 357 Ill. 423. . 

Tex.—Hill V, State, Cr., 157 S.W.2d 
869, certiorari granted Hill v. State 
of Texas, 62 S.Ct. 1048, 316 U.S. 
655, 86 LuBd; 1735, and reversed on 
other ground 62 S.Ct. 1159, 316 U. 
S. 400, 86 L.Bd. 1569—King v. 
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State, 152 S.W.2d 342, 143 Tex.Cr. 
27. 

28 C.J. p 766 note 42. 

31. W.V€L—State V. Austin, 117 S.B. 
607, 93 W.Va. 704. 

32, Nev.—State v. Mlllain, 8 Nev. 
409. 

28 C.J. p 766 note 45. 

3a Va.—^Waller v. Commonwealth, 
16 S.B.2d 808, 178 Va. 294, certio¬ 
rari denied Waller v. Youell, 62 S. 
Ct. 1106, 316 U.S. 679, 86 L.Ed, 
1752, rehearing denied 62 S.Ct. 
1289, 816 U.S. 712, 86 L.Ed. 1777. 

34. Va.—Waller v. Commonwealth, 
supra. 

35, S.C.—State v. Hector, 155 S.B. 
385, 158 S.C. 212. 

28 C.J. P 766 note 42. 
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petit jurors.5® However, it has been held that 
a statute making all provisions of law covering 
qualifications and disqualifications of petit jurors 
applicable to grand jurors relates only to qualifica¬ 
tions and disqualifications generally applicable to 
all jurors®^ and that it is not to be construed as 
making all grounds of challenge to the favor which 
are applicable to a petit juror grotmds of disqual¬ 
ification of a grand juror.88 

The placing of his name on the grand jury list 
is neither a necessary^® nor a sufficient^® qualifi¬ 
cation of a prospective juror. In at least one 
state, however, a person is not qualified to serve 
as a grand juror where he is not a regular juror 
for the week during which the grand jury is 
drawn.4i Also it is held that a grand juror is in¬ 
competent where his name has been substituted in 
the venire for that of another.-^^ 

Race or color. Statutes have been enacted in 
some jurisdictions requiring grand jurors to be 
white citizens and thereby excluding from jury 
service citizens of African descent but such leg¬ 
islation has been held unconstitutional as discussed 
in Constitutional Law § 540. The subject of In¬ 
dians as grand jurors is discussed in the C.J.S. title 
Indians § 6, also 31 C,J. p 483 note 64. 

Time of qualification, A grand juror must be 
qualified to serve as such at the time he serves.^^ 

In a federal court j grand jurors are required by 
statute to have the same qualifications as jurors in 
the highest court of the state in which the court is 
sitting.^® Notwithstanding the statute, it is held 
that federal courts still have the power, and it is 


their duty to exercise it either on their own motion 
or that of counsel, to enforce any other objection 
to grand jurors which from its nature, if well 
founded, would necessarily unfit them to act.^® 
Persons summoned to serve as grand jurors at a 
session of court in one division of a district may 
be impaneled as a grand jury for the entire dis- 

trict.^7 

Presumption and burden of proof as to qualifica¬ 
tions, The presumption is that members of a grand 
jury possess the qualifications prescribed by law;^8 
and in the absence of record or other competent 
evidence on the question^® the burden is on the 
challenging party to show disqualification.^® It has, 
however, been held that, where the state takes issue 
on defendant’s plea in abatement, denying the valid¬ 
ity of an indictment on the ground of the incompe¬ 
tency of the grand jurors by affirmatively alleging 
their competency, it must support such allegation by 
evidence.^l 

Objections to the indictment because of incompe¬ 
tency or disqualification of the grand jurors are 
considered in the C.J.S. title Indictments and In¬ 
formations, § 207, also 31 C.J. p 806 note 64-p 807 
note 73 and 28 C.J. p 771 note 28~p 772 note 34. 

b. Age 

A grand Juror must not be a minor; and hie age 
must not exceed the maximum limit, if any, prescribed 
by constitutional or statutory provisions. 

By virtue of express requirement in many states, 
grand jurors must be at least twenty-one years of 
age, *52 and it seems that, apart from statute, a 
minor is disqualified to serve as a grand juror.®® 


86. Iowa.—State v. Pelser, 163 N.W. 
600, 182 Iowa 1. 

28 C.jr. p 766 note 44. 

87. Fla.—Lake v. State, 129 So. 827, 
100 Fla. 378, affirmed 131 So. 147, 
100 Fla. 378—^Peeples v. State, 35 

So. 223, 46 Fla. 101, 4 Ann.Cas. 
870. 

38 . Fla.—^Lake v. State, 129 So. 827, 
100 Fla. 873, affirmed 131 So. 147, 
100 Pla. 373—^Peeples v. State, 36 
So. 223, 46 Fla. 101, 4 AnmCas. 870. 

39. W.Va.—State v. Austin, 117 S.B. 
607, 93 W.Va. 704. 

40u W.Va.—State v. Austin, supra. 

41. N.C.—State V. Barkley, 151 S.B. 
738, 138 N.C. 349. 

42 . Fla.—Hicks y. State, 120 So. 330, 
97 Fla. 199. 

43. Ark.—State v. Brown, 10 Ark. 
78. 

Ky.—Commonwealth v. Johnson, 78 
. »r. 609. 

M N.a^tate V. Barkley, 161 S.B. 
733, 188 N.C,, 849. , , 


4B. IJ.S.—Davis y. U. S., C.C.A.N.C., 
49 P.2d 269, certiorari denied 61 
S.Ct. 667, 283 IJ.S. 859, 76 L.Bd. 
1466—U. S. y. Ballard, D.C.Cal., 85 
F.Supp. 105. 

28 C.J. p 766 note 46. 

Repealed statute 

Under a statute, now repealed, one 
who had yoluntarily engraged in In¬ 
surrection or rebellion against the 
United States was at one time dis¬ 
qualified for grand jury service in 
the federal courts.—U, S. v. Ham¬ 
mond, C.C.La., 26 F.Cas.No,16,294, 2 
Woods 197. 

48. U.S.—U. S. y. Jones, D.C.Ney., 69 

P. 973—U. S. V. Benson. C.C.CaL. 31 
P. 896, 12 Sawy. 477. 

47- U.S.—^Larramore y. U. S., C.C.A. 
Qa., 8 F.2d 736, certiorari denied 46 
S.Ct. 203, 269 U.S. 686, 70 L.Bd. 
426. 

48. Leu—State y. Richey, 196 So. 
645, 195 La. 319—State y. White, 
192 So. 346, 198 La. 776. 

88 CJ. p 771 note 26. 
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Xupaneilng as oonolnsiye eyidenoe of 
qaalifioatioii.8 

Certain statutory provisions, in¬ 
cluding one that the Impaneling of a 
grand jury shall be conclusive evi¬ 
dence of its competency ^d qualifi¬ 
cations, have been held' to cut off 
all objections to a grand jury, except 
challenges to the array for fraud, 
unless they are presented before the 
Impaneling of the jury.—State v. 
Forbes, 98 So. 844, 134 Miss. 426. 

49. U.S.—U. S. y. Reilly, D.C.Pa., 

80 F.2d 866. 

28 C.J. p 771 note 26. 

6a La.—State v. Richey, 196 So. 

545, 195 La. 319. 

28 C.J. p 771 note 26. 

51. Ala.—State v. Llgon, 7 Port. 167. 
Misa—^Reason v. State, 34 Miss. 602. 

52. N.J.—State v. Hoffman, 68 A. 
1012, 71 N.J.Law 286.' 

28 C.J. p 769 note 86. 

53. N.C,—State y. Perry, 89 S.E, 
884, 122 N.a 1018. 
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The fact that a grand juror was a minor when his 
name was put on the jury list is immaterial if he 
was of age at the time he served.®^ If a maxi¬ 
mum age limit is prescribed by constitutional or 
statutory provision, grand jurors must not be over 
that age.5® 

c. Business or Occupalaon 

If the statute so provides, a person engaged in a 
certain business or occupation may be dCsquallfled to 
serve o'n a grand Jury. 

Persons engaged in certain businesses or occupa¬ 
tions are, or at times have been, disqualified by stat¬ 
ute from serving on a grand jury;^® but such stat¬ 
utes are not applicable to persons not within their 
terms.®*^ Unless the statlite so provides, persons are 
not disqualified because of their particular occupa¬ 
tions.®* A butcher is not disqualified from serving 
on a grand jury merely because of his occupation.®* 

d. Oitizenship 

Ordinarily a grand Juror must be a citizen of the 
United States. Under a statute so providing, but not 
otherwise, an alien who has declared his Intention to 
become a citizen of the United States is competent to 
serve as a grand Juror. 

At common law, an alien is disqualified to serve 
as a grand juror;®* and in many jurisdictions 
grand jurors are required by statute to be citizens 
of the United States®^ and of the state.®* A stat¬ 
ute defining a grand jury as a body of men returned 
from the ‘^citizens of the county” has been held to 
mean that the grand jurors must be citizens of the 
United States who are of the county,®* Absence 
from the state on temporary business with no inten¬ 


§ 6 

tion of changing his citizenship does not disqualify 
a grand juror.®^ 

Where a federal offense was committed in a state 
by a resident of the District of Columbia, a con¬ 
tention that a grand jury drawn only from the citi¬ 
zens of the state and excluding all qualified citi¬ 
zens of the District of Columbia is an unlawful 
grand jury is without merit.®® 

Declaration of intention. Under a statute so pro¬ 
viding, aliens who have declared their intention to 
become citizens of the United States are competent 
to serve as grand jurors;®® but in the absence of 
such a provision it has been held that, where citi¬ 
zenship is required, a declaration of intention is in- 
sufl&cient to qualify one as a grand juror.®*^ 

e. Conviction of, or pending Prosecution for, 
Crime 

A person charged with, or convicted of, a crime or 
offense may be disqualified to serve as a grand juror. 

At common law one convicted of crime was dis¬ 
qualified to serve as a grand juror ;®* and under the 
statutes of some jurisdictions persons convicted of 
certain crimes or offenses,®* or charged with any 
offense,*^® are disqualified. 

£. Interest, Bias, or Prejudice 

It Is generally considered that bias, prejudice, or 
interest arising from being the injured person, or a 
relative of the accused or the injured person, or other¬ 
wise arising, does not render an individual grand Ju¬ 
ror incompetent to act In a particular case unless it Is 
so provided by statute and objection is seasonably made. 

A distinction is sometimes made between gener- 
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At common law it is a good ex¬ 
ception to one returned on a grand 
Jury that he is a minor.—Waller v. 
Commonwealth, 16 S.B.2d 808, 178 
Va. 294, certiorari denied Waller v. 
Touell, 62 S.Ct 1106, 816 U.S. 679, 
86 Li.£d. 1752, rehearing denied 62 S. 
Ct 1289, 816 U.S. 712, 86 L-Bd. 1777. 
64. N.C.—State v. Perry, 29 S.E. 384, 

122 N.C. 1018. 

55. U.S.—Chrlstopoulo v. U. S., S.C., 
230 P. 788, 145 C.C.A. 98. 

28 C.J. p 769 note 87. 

60. Ky.—Commonwealth v. Pritch¬ 
ett, 11 Bush 277. 

28 C.J. p 769 note 94 [a] (1), [b] (1). 

67. Va.—Commonwealth v. Willson, 
2 Leigh 739, 29 Va. 739. 

•28 C.J. p 769 note 94 [a] (2), [b] (2), 

68. W.Va.—State v. Austin, 117 S.E. 
607, 93 W.Va. 704. 

59. Ala.-'—Mason v. State, 53 So. 153, 
168 Ala. 48. 

60, Va.—Waller v. Commonwealth, 

- 16 S.B.2d 808. 178 Va. 294, certio- 

rstri denied Waller v. Touell, 62 S. 


Ct 1106, 316 U.S. 679, 89 L.Ed. 
1752, rehearing denied 62 S.Ct 1289, 
316 U.S, 712, 86 L.Ed. 1777. 

28 C.J. p 766 note 48. 

61. La.—State v. Soileau, 188 So. 92, 
173 La. 531. ‘ 

28 C.J. p 766 note 49. 

6SL Pla.—Cotton V. State, 95 So. 668, 
86 Pla, 197. 

28 C.J. p 766 note 50. 

S3. N.Y.—People v. Scannell, 75 N.T. 

S. 500, 37 Misc. 345. 

28 C.J. p 767 note 51. 

04. La.—State v. Alexander, 35 La. 
Ann. 1100. 

05. U.S.—Bowles v. U. S.. C.C.A.Md.. 
73 P.2d 772, certiorari denied 66 S. 
Ct. 506, 294 U.S. 710, 79 -UEd. 1246. 

06. Mont—^Territory v. Harding, 12 
P. 760, 6 Mont 323. 

28 C.J. V 767 note 58. 

67, Wis.—State V. Cole, 17 Wis. 674. 

68. HL—^Muslck v. People, 40 IlL 
268. 

Tenn.—State v. Deason, 6 Baxt 611. 
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69. La.—State v. Smith, 83 So. 264,. 

145 Lsu 1091. 

28 C.J. p 769 note 1. 

A conviction, of felony in another 
state does not disqualify a person 
from serving as a grand juror, under 
statute in Ohio, where the offense of 
which he was convicted is not a felo¬ 
ny in Ohio.—^Browning v. State, 165 
N.B. 568, 120 Ohio St 62—State v. 
Davis. 8 Ohio S. & C. P. 680, 7 Ohio 
N.P. 660. 

TO. La.—State v. Richey, 196 So. 645, 
196 La. 319—State v. Gunter, 177 
So. 60, 188 La. 814—State v. Phil¬ 
lips, 114 So. 171. 164 La, 697—State 
V. Butler, 90 So. 395, 149 La. 1036. 
28 C.J. p 770 note 2. 

aOLsnomer 

Where Indictment was found 
against TRY, but by inadvertence 
the name was written as J R T, a 
person having the latter name was 
not thereby disqualified from serving 
on the grand jury.—State v. Smith, 
96 So. 127, 153 La. 677. 
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al disqualifications of grand jurors or those dis¬ 
qualifications which render a grand juror incom¬ 
petent in law to act in any case, such as alienage or 
want of freehold, where a freehold qualification is 
required, and disqualifications, such as bias or prej¬ 
udice, which do not exclude the juror from the pan¬ 
el but only preclude him from acting in a particu¬ 
lar case.71 Judicial recognition is accorded stat¬ 
utes providing that a grand juror connected by 
blood or marriage with the person charged shall 
not be present at, or take part ill, the consideration 
of the charge,^^ or that he shall not participate in 
the investigation of a public offense committed 
against his person or property, or when he is prose¬ 
cutor,^3 or that it is an objection to an individual 
grand juror that a state of mind exists on his part 
with reference to the case or a party which satis¬ 
fies the court, in the exercise of a sound discretion, 
that he cannot act impartially and without preju¬ 
dice to the substantive rights of the party object- 
ingJ^ Indeed, it has been asserted generally that 


defendant in a criminal prosecution is entitled to 
the absolute impartiality of the grand jurors who 
pass on the indictments^ On the other hand, it is 
held or stated that a statute which defines the cas¬ 
es in which a grand juror is incompetent and must 
not take part also limits such cases that no in¬ 
terest, except as defined by statute, will so disquali¬ 
fy a member of a grand jury as to vitiate an in¬ 
dictment returned that prejudice's or bias*^3 (joes 
not disqualify a grand juror or render him incom¬ 
petent; and that interest in a particular prosecu¬ 
tion other than a direct pecuniary interest will not 
disqualify a grand juror®® or be a ground of ob¬ 
jection to an indictment in the finding of which he 
participates.®^ Accordingly, in the absence of stat¬ 
utory provision to the contrary,®3 the fact that a 
person has originated a complaint against the per¬ 
son accused of crime,®® or is a witness for the pros¬ 
ecution,®^ or is related to the injured person®® or 
defendant,®® or has unsuccessfully opposed accused 


71. Ga.—^Farrar v. State, 200 S.HI. 
803, 804, 187 GaJ 401, citing (iorj^TLB 
J'nrlfl. 

28 O-J. p 770 note 12. 

Sestractioii of names of dlsanalllLad 
Jurors 

Statute authorizing destruction of 
names of Jurors ‘‘otherwise disQuali- 
fled by law** refers to disqualifica¬ 
tion rendering it Improper to put 
name In grand Jury box and not dis¬ 
qualification propter affectum,—^Hea¬ 
ton V. State, 14-4 S,B. 782, 167 Ga. 147, 
reversing 139 S.B, 103, 37 Ga.App. 
195, and mandate conformed to 145 
S.B. 534, 38 Ga.App. 696. 

Distinction as affecting availability 
of plea in abatement to indictment 
see Criminal Law § 427 b (4) (b). 
Grounds for challenging one or more 
individual grand Jurors see infra 
§ 30. 

72. Ala.—Wilson v. State, 64 So. 572, 
171 Ala. 26. 

Tenn.—State v. Maddox, 1 Lea 671. 

Such provlsioxuB are for protectloxi 
of state to prevent subversive influ¬ 
ences in the grand Jury to prevent an 
indictment.—Sheppard v. State, Ala., 
10 So.2d 822. 

7a. These provlsioiLS are for protec¬ 
tion of aooused 
Ala.—Sheppard v. State, supra. 

74k Statute construed 

The state of mind referred to in the 
statute must arise from circumstanc¬ 
es occurring outside or something 
heard outside without sanction of 
oath.—State v. Raulle, 290 P. 789, 35 
N.M. 185. 

75. S.C.—State v. Richardson, 146 S. 

B. 676. 149 S.O. 121. 

7a Ala.—Sheppard v. State, 10 So.2d j 

822. I 


77. Fla.—Lake v. State, 129 So. 827, 
100 Fla. 373, afldrmed 131 So. 147, 
100 Fla. 373. 

7a Md.—Coblentz v. State, 166 A. 
45, 164 Md. 658, 88 A.L.R. 886. 

79. Ala.—Sheppard v. State, 10 So. 
2d 822. 

Alaska.—^U. S. v. -Caldwell, 8 Alaska 
117. 

80. Alaska,—^U. S. v. Caldwell, 8 
Alaska 117, 121, quoting Corpus Ju^ 
ris. 

28 C.J. p 770 note 18. 

Owners of realty subject to as¬ 
sessment are not dlsqualifled to serve 
on grand jury indicting sewer con¬ 
tractor for presenting false claim 
where they possess the statutory 
qualiflcatlons.—^Pontarelli v. State, 
176 N.B. 696, 203 Ind. 146. 

Bank depositors or relatives thereof 

(1) In prosecution for embezzle¬ 
ment from bank. Jurors related to 
depositors were not incompetent as 
grand jurors, where bank's insolven¬ 
cy was not charged.—^Heaton v. 
State, 139 S.E. 103, 37 Ga.App. 195, 
reversed on other grounds 144 S.B. 
782, 167 Ga. 147, and mandate con¬ 
formed to 145 S.B. 534, 38 Ga.App. 
695. 

(2) In a prosecution against one 
for misapplying and diverting the 
funds of a trust company, a grand 
Juror is not dlsqualifled because his 
wife is a depositor in such company 
in her own right.—State v. Brainerd, 
66 Vt. 532, 48 Am,R 818. 

(3) In a prosecution against a di¬ 
rector of a bank which became in¬ 
solvent, graud Jurors who returned 
the Indictment were not disqualified 
because they were related in a pro¬ 
hibited degree to depositors or were 
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themselves depositors.—Stapleton v. 
State, 90 S.B. 1029, 19 Ga.App. 36. 

81. Alaska.—U. S. v. Caldwell, 8 
Alaska 117, 121, quoting Corpus 
Juris. 

28 C.J. p 770 note 19. 

82. Alaska.—^U. S. v. Caldwell, su¬ 
pra, quoting Corpus Juris. 

N.C.—State v. Pitt, 80 S.B. 1060, 166 
N*.C. 268, Ann.Cas.l916C '422. 

83. Alaska.—U. S. v. Caldwell, 8 
Alaska 117, 121, quoting Corpus 
Juris. 

28 C.J. p 771 note 21. 

HffaWng of affidavit 

That member of grand jury has 
made affidavit against one, for viola¬ 
tion of a criminal statute, does not 
disqualify him to deliberate on the 
case and vote for return of indict¬ 
ment against such offender, especial¬ 
ly in view of the Juror's statutory 
duty to disclose personal k-nowledge 
or information as to offenses.—State 
V. Vial. 96 So. 796, 153 La. 883. 

84i Alaska.—U. S. v. Caldwell. 8 
Alaska 117, 121. quoting Corpus 
Juris. 

28 C.J. p 771 note 22. 

85. Ala.—Sledge v. State. 93 So. 375. 
208 Ala. 154—Sisk v. State. 115 So. 
766, 22 Ala.App. 368. 

Ohio.—Zell V. State, 16 Ohio App. 
446. 

28 C.J. p 792 note 2. 

Son^-ixulaw 

Hotel owner's son-in-law, who had 
no interest in burned hotel and was 
not a witness in arson prosecution, 
w€U 3 properly accepted as grand Ju¬ 
ror.—^Dame v. State, 89 S.W.2d 610, 
191 Ark. 1107. 

80L B:u8band of defendant’s wlfe^s 
sister is not brother-in-law to de- 



38 C. J. S. 


QBANB JURIES 


§ 6 


as a candidate for public office,**^ or has formed and 
expressed an opinion as to the prisoner's guilt®^ 
does not operate as a disqualification. The same 
rule has been applied to a person who has evinced 
a desire and purpose to enforce the law against a 
particular kind of crime,or has subscribed funds 
for the purpose of legitimately suppressing a par¬ 
ticular violation of law.^0 The mere fact that a 
person is a member of an association organized 
for the purpose of aiding the public officers in the 
maintenance of law and order and the suppression 
of crime does not disqualify such person as a grand 
juror.^l An examining magistrate or commission¬ 
er is not disqualified to act as a grand juror on cas¬ 
es sent on by himself.92 Furthermore, an objection 
that a grand juror is incompetent, by reason of in¬ 
terest, to act in a particular case may be ineffective 
when it is made too late under the governing stat- 
ute^5 or when the juror did not vote on the indict¬ 
ment.^^ A statute making the relation of employ¬ 
er and employee between a juror and a party a 
ground of objection to a trial juror does not ap¬ 
ply to grand jurors.^® 

g. Knowledge of Language 

Disqualification to serve as a grand Juror may arise, 
under the statutes, from illiteracy or insufficient knowl¬ 
edge of the language in which the proceedings are con¬ 
ducted to obtain a clear understanding of what Is said 
and done. 

One who lacks a sufficient knowledge of the lan¬ 
guage in which the proceedings before the grand 
jury are conducted to obtain a dear understanding 
of what is said and done is not, under some stat¬ 


utes, competent to serve as a grand juror.^® By 
statute, ability to speak, read, and write the Eng¬ 
lish language is sometimes made a necessary qual¬ 
ification of grand jurors.®^ 

1l Ownership or Occupancy of Beal Property 

Being a freeholder or a householder, or both, Is a 
necessary qualification for grand Jury service when, and 
only when, it is so provided by a statute in force at 
the time. 

The authorities leave it somewhat doubtful 
whether it was necessary in England at common 
law for grand jurors to be freeholders.®® 

In the United States it has generally been held 
that, in the absence of a statute requiring it, a 
grand juror need not be a householder or a free¬ 
holder;®® but under a statute so providing, and in 
force at the time, it is a necessary qualification for 
service tliat a grand juror be a freeholder^ or a 
householder,® or a freeholder and a householder,® 
or either a freeholder or a householder.^ In the 
absence of provision to the contrary,^ a statute fix¬ 
ing a freehold qualification does not confine the 
freehold interest to lands of the county,® 

1 Prior Service as Juror 

Whether prior service in the same capacity during 
a certain period renders a person Ineligible to serve as 
a grand juror depends on statutory provisions. 

Effect will be accorded applicable statutes ren¬ 
dering persons ineligible to serve as grand jurors 
who have served in that capacity within a certain 
j period;*^ but such persons are not rendered incom- 


fendant, and, even If lie were, It ^ 

would not constitute a reason for his 

not serving- as a grrand juror.—Cruce 

V. State, 100 So. 264, 87 Fla. 406. 

87. Ark.—Rice y. State, 161 S.W.2d 
401. 

88. HI.—^People v. Looney, 145 N.E. 
366, 314 111. 160. 

89. Alaska.—U. S. v. Caldwell, 8 
Alaska 117, 121, quoting Corptis 
Juris. 

28 C.J. p 771 note 23. 

90. Alaska.—^U. S. v. Caldwell, su¬ 
pra, quoting Corpus Juris. 

28 C.J. p 771 note 24. 

91. Alaska.—^U. S. v. Caldwell, su¬ 
pra, quoting Corpus Juris. 

Okl.—Fooshee v. State, 108 P. 664, 3 
Okl.Cr. 666. 

92. U.S.—U. S. V. Belvin, C.C.Va., 46 
F. 381. 

28 C.J. p 770 note 16. 

93. Tex.—^Jones v. State, 147 S.W.2d 
608, 141 Tex.Cr. 70—Staton v. State, 
248 S.W. 356, 93 Tex.Cr. 366. 

Time of making challenge see infra 
§ 28. 


Time for making objection as affect¬ 
ing availability of plea in abate¬ 
ment see Criminal Law § 427 b (4) 
(b). 

94. U.S.—U. S. V. Lynch, B.C.La., 11 
F.2d 298. 

Fla.—Howell v. State, 136 So. 456, 
102 Fla. 612, reversed on other 
grounds 139 So. 187, 102 Fla- 612. 

95. Alaska.—^U. S. v. Caldwell, 8 
Alaska 117. 

90, U.S.—U. S. V. Benson, C.C.Cal., 
31 F. 896, 12 Sawy. 477. 

28 C.J. p 768 note 80. 

97. Iowa-—State v. Greenland, 100 
N.W. 341, 125 Iowa 141. 

28 C.J. p 768 note 81. 

BvidexLce held insuffloient to show 
disquaUfioatioa. 

La.—State v. Hudgens, 179 So. '57, 
189 La. 128. 

Tex.—^Bx parte Harris, 39 S.W.2d 883, 
118 TexCr. 164. 

28 C.J. p 768 note 81. [a], 

98. N.T.—People V. Jewett, 6 Wend. 
386. 

28 C.J. p 768 note 72. 
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99. N.C.—State v. Perry, 29 S.B. 384, 
122 N.C. 1018. 

28 C.J. p 768 note 73. 

1- Va.—Wysor v. Commonwealth, 6 
Gratt 711, 47 Va. 711. 

28 C.J. p 768 note 74. 

Slimiaatioa of qualifioatioa 

In some states a freehold qualifi¬ 
cation required by former statutes 
has been eliminated by later stat¬ 
utes.—State V. Austin, 117 S.B. 607, 
92 W.Va. 704—28 C.J. p 768 note 74 
Ca]. 

2, Ohio.—Shoemaker y. State, 12 
Ohio 43. 

28 C.J. p 768 note 75. 

3, Tenn.—State v. Bryant, 10 Terg. 
527. 

4. Ind.—Palmer v. State, 150 N.B. 
917, 197 Ind. 626. 

28 C.J. p 768 note 77. 

5. Ind.—^Wills v. State, 69 Ind, 286. 
28 C.J. p 768 note 78. 

0. Tenn.—State v. Bryant, 10 Terg, 
627. 

7. Cal.—^People v. Quijada, 97 P. 689, 
164 CaL 243. 

28 C.J. p 769 note 97. 
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petent by statutes which merely forbid their selec¬ 
tion by the officers charged with the duty of select¬ 
ing grand jurors and under a statute permitting 
service,^ or in the absence of statute,^® prior service 
as a juror within a prescribed period is not a dis¬ 
qualification. 

j. Public Oficers or lEmployees 

The holding of a public office does not In the ab¬ 
sence of statute disqualify a person as a grand Juror. 
An employee of the federal government has been held 
disqualified In the District of Columbia, but not In some 
of the territorial courts. 

In the absence of statutory enactment to the con¬ 
trary, the fact that a jbror is a public officer does 
not disqualify him from serving as a grand juror.^^ 
While statutes declaring specified public officers in¬ 
competent to serve as grand jurors during their 
terms of office will, when a^iplicable, be accorded ef¬ 
fect,they are not applicable to other public offi- 
cers^s or to persons who are not public officers.^^ 

Federal employee. The fact that a person is an 
employee of the federal government does not dis¬ 
qualify him as a grand juror in Alaska 
disqualifies him in the District of Columbia under 
the common law of Maryland on the subject of ju¬ 
rors which, in so far as not inconsistent with or re¬ 
placed by provisions of the District code, remains in 
force in the District.^® 

k. Qualification as Elector or Voter 

When so required by a constitutional or statutory 
provision, a grand juror must possess the qualifications 
of a voter or elector. 


Constitutional or statutory provisions in many,i7 
although not all,^^ jurisdictions make it essential 
that a grand juror shall have the qualifications of 
a voter or elector; but not all qualified voters are 
eligible as grand jurorsA^ Under a statute requir- 
ing grand jurors to be electors, it is essential only 
that they should have the qualifications of an elec¬ 
tor; a person need not have voted or have his 
name on the poll books to be eligible,^0 nor need he 
be a registered voter, where registration is consid- 
red only as evidence of existence of qualification, 
and not as a qualification, to vote.^i Under some 
constitutional provisions, however, a grand juror 
must be a legally^^ registered elector.23 A re¬ 
quirement that jurors shall be selected from the 
class of voters called property voters has been held 
not to require that one having the qualifications of 
a property voter at the time of his selection contin¬ 
ue to possess them after that time.^^ 

1. Eeligions or Political Beliefs and Alliances 

The qualifications of a grand juror are not affected 
by his connection or lack of connection with a politi¬ 
cal or religious organization; and the same is true as 
to the effect of his religious beliefs, except where he 
has conscientious scruples against finding an Indictment 
or, under some constitutional provisions, does not be¬ 
lieve in the existence of God. 

A grand jury should be selected with a view to 
the qualifications prescribed by law, without inquiry 
whether the individuals selected do or do not belong 
to any particular society, sect, or denomination, so¬ 
cial, benevolent, political, or religious.^^ Neither 
I religious beliefs nor church adhesion^^ nor mem- 


Ei Minn.—State v. Cooley,- 76 W.W. 

729, 72 Minn. 476, 71 Ain.S.R. 602. 
28 O.J. p 769 note 98. 

9. Statute modifyis^ genjBxal law 
as to particular court and partlctu 
lar term thereof 

Ga.—trongr V. State. 127 S.B. 842. 160 
Gflu 292 followed in 137 aS. 847, 
160 Ga. 302, and answers to certi¬ 
fied questions conformed to, 128 
S.B. 784, 34 Ga.App. 124, 126. 

la Or.—State v. Brown, 41 P. 10-42, 
28 Or. 147. 

28 C.J. p 769 note 96. 

11, N.J.—State V. Ruffu, 150 A. 249, 
258, 8 N.J.Misc. 392, quoting Cor¬ 
pus Juris. 

2S C.J. p 769 note 92. 

Partioular offloers hdld not disquaU- 
fied 

(1) County trustee of the poor.— 
State V. Adair, 117 A. 20, 1 W.W. 
Hprr., Del., 668. 

<2) Deputy sheriff. 
Mlps-TT-Bobinson v. State, 173 So. 461, 
452, 178 Miss. 568, citing Corpus 
Jhrls. 


Tex.—Trlnkle v. State, 131 S.W. 683, 
60 Tex.Cr. 187. 

(3) Member of election board or 
commission.—^Robinson v. State, su¬ 
pra, citing Corpus Juris—28 C.J. p 
769 note 92 [a]. 

12. Pla.—Cawthon v. State, 156 So. 
129, 115 Fla 801—Lindsay v. State, 
122 So. 1, 97 Pla 701. 

28 C.J. p 769 note 93. 

IS. Miss.—Robinson v. State, 173 
So. 461, 178 Miss. 568. 

Va.—^Webb v. Commonwealth, 120 S. 

B. 156, 137 Va 833. 

28 C.J. p 769 note 93 [bj. 

14. U.S.—Johnson v. U. S., CC.A. 
Pla, 11 P.2d 606, certiorari denied 
46 S.Ct 488. 371 U.S. 675, 70 L.Ed. 
114-5. 

15. Alaska—U. S. v. Caldwell. 8 
Alaska 117. 

16. D.a—U. S. V. Griffith, 2 P.2d 
925, 56 APP.D.C. 123. 

17. S.C.—State v. Rector, 166 S.E. 
385, 168 S.C. 212. 
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Tex.—Harper v. State, 234 S.W. 909, 
90 Tex.Cr, 252. 

38 C.J. p 7-67 note 64. 

18- Va.—^Waller v.. Commonwealth, 
16 S.B2d 808, 178 Va 294, certio¬ 
rari denied Waller v. Youell, 62 
S.Ct. 1108, 316 U.S. 679, 86 L.Ed. 
1752, rehearing denied 62 S.Ct. 1289, 
316 U.S. 712, 86 L.Ed. 1777. 

19. Tex.—Harper v. State, 234 S.W. 
909, 90 Tex.Cr. 252. 

20- Iowa—State v. Harris, 97 N.W. 
1093, 123 Iowa 78. 

21. Del.—State v. Lyons, 5 A2d 496, 
1 Terry 77. 

22. S.C.—State ▼. Bibbs. 6 S.B.2d 
276, 192 S.C. 231. 

23. S.C.—State V. Rector, 155 S.B. 
385, 158 S.C. 212. 

24. U.S.—U. S. v. Grad well, D.C.B.L 
& W.Va, 227 F. 243. 

25. N.T.—^People v. Jewett, 3 Wend. 
814. 

2a U;S.—U. S. V. Eagan, aC.Mo., 80 
P. 608. 

28 C.J. p 770 note 6. 
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bership in, or affiliation with, a political partyj^*^ 
affects the qualifications of a grand juror. A 
person, however, who has conscientious scruples 
against capital punishment, or who could not, on 
his conscience, find an indictment under the law, is 
incompetent as a grand juror.^s A state constitu¬ 
tional provision making lack of belief in the exist¬ 
ence of God a disqualification does not cover lack 
of belief in the truths of the Holy Scriptures.^^ 

XXL Residence in State and County 

To be qualffled as a grand Juror, a person must 
have the required residence and, under some statutes, 
he must be a resident for a prescribed length of time 
preceding the service. 

A person who is not a resident of the state is, 
under the statutes, incompetent as a grand juror.^^ 
Under some statutes grand jurors must be residents 
of the state for a particular length of time preced¬ 
ing their service.^^ 

At common law a grand juror is required to be 
a resident of the county and in many jurisdic¬ 
tions the same qualification is required by statute.^S 
In some jurisdictions the statutes require grand ju¬ 
rors to be residents of the county for a particular 
length of time preceding their service.^^ Under 
such a statute absence on temporary business with 
no intention of abandoning his residence does not 
disqualify a grand juror.S5 

A grand juror’s qualification as to residence must 
be determined by his status at the time of his serv¬ 
ice.^® It is not sufficient that he was qualified when 
selected, if he removed to another county before the 


§ 6 

grand jury was impaneled.^*^ However, it is said 
that disqualification of a grand juror resulting from 
his departure permanently from the state exists only 
from the time it becomes known to the court.38 

n. 

The lack of eligibility, both at common law and un¬ 
der statute, of women to serve as grand jurors has been 
removed in some, but not ail, states. 

Women are incompetent to serve as grand jurors 
at common law,®^ and they also are, or at times 
have been, incompetent under statutory,^® or con¬ 
stitutional and statutory,^^ provisions. Under some 
statutes, however, women are now deemed compe¬ 
tent to act as grand jurors when they possess the 
other qualifications.^2 Jn states where qualification 
as a voter or elector is a qualification for grand ju¬ 
ry service, women possessing the other qualifica¬ 
tions of grand jurors became, without additional 
legislation, eligible to serve as grand jurors when, 
by constitutional amendment, they became voters or 
electors.^3 

The analogous question of eligibility of women 
for service as petit jurors is treated in the C.J.S. 
title Juries § 136, also 35 CJ. p 245 notes 30-37. 

0 . Sonndness of Mind 

Statutes disqualify insane persons and idiots to act 
as grand Jurors. 

Insane persons and idiots are incompetent to act 
as grand jurors under the provisions of some stat- 
utes.^^ 


27. U.S.—U. S. V. Eagan, supra. 

2S. U.S.—Clawson v. U. S., Utah, 6 

S.Ct. 949, 114 U.S. 477, 29 KEd. 
179. 

28 C.J. p 770 note 8. 

29. Md.—State v. Mercer, 61 A. 220, 
101 Md. 635. 

28 C.J. p 770 note 9 [a]. 

30. Fla.—Cotton v. State, 95 So. 668, 
85 Fla. 197. 

31. Wis.—Lask v. U. S., 1 Finn. 77. 
trader statntes requiring grand Ju¬ 
ror to have qnaliftoations ot voter or 
elector, a grand juror must have a 
residence in the state for the length 
of time necessary to qualify him as 
a voter. 

Iowa.—^Harless v. U. S., Morr. 169. 
Ohio.—Doyle v. State. 17 Ohio 222. 

32. Conn.—State v. Hamlin, 47 Conn. 
95, 86 Am.R. 54. 

28 C.J. p 767 note 56. 

33. Fla.—Cotton v. State, 95 So. 668, 
85 Fla. 197, 

La.—State v. Morris, 171 So. 487, 186 
La. 1037. 

28 C.J. p 767 note 56. 
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34. 'La.—State v. Morris, supra. 

28 C.J. p 767 note 67. 

36. La.—State v. Wlmby, 43 So. 984, 
119 La. 139, 121 Am.S.R. 507, 12 
L.R.A.,N.S., 98, 12 Ann.Cas. 643. 

28 C.J. p 767 note 68. 

36L N.a—State v. Wilcox, 10 S.B. 
453, 104 N.C. 847. 

37. N.C,—State v. Wilcox, supra. 

38. La.—State v. Tolett, 141 So. 67, 
174 La. 553. 

39. Nev.—^Parus v. Fourth Judicial 
Dist. Ct, 174 F. 706, 42 Nev. 229, 4 
A.L.R. 140. 

28 C.J. p 769 note 88. 

40u Mont.—^Territory v. Clayton, 12 
F. 293, 8 Mont. 1. 

28 C.J. p 769 note 89. 

trader artatate defining grand Jury 
as "body of mOT,” women are incom¬ 
petent to serve.—^People v. Warner, 
168 F. 419, 34 Cal.App. 804—^People 
V. Lensen, 167 F. 406, 34 Cal.App. 
836. 

41. Tex,—^Harper v. State, 234 S.W. 
909, 90 Tex.Cr. 252, followed in 
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Stroud V. State, 23’5 S.W. 214, 90 
Tex.Cr. 286 and Hiddle v. State, 
236 S.W. 726, 90 TexCr. 648. 

42. Ill.—^People v. Thurman, 36 N. 
E.2d 747, 377 Ill. 453. 

N.T.—^People v. Shearer, 7 N.T.S.2d 
152, 169 Misc. 69. 

28 C.J. p 769 note 91. 

43. Ind.—^Johnson v. State, 167 N.E. 
631, 201 Ind. 264—^Palmer v. State, 
160 N.E. 917, 197 Ind. 625. 

Iowa.—State v. Hickman, 193 N.W. 
21, 195 Iowa 765. 

Ohio.—^Browning v. State, 165 N.E. 

566, 120 Ohio St. 62. 

28 C.J. p 769 note 91 [aj. 

A contrary view has been taken 
under constitutional and statutory 
provisions limiting the composition 
of a grand Jury to men.—^Harper v. 
State, 234 S.W. 909, 90 TexCr. 252, 
followed in Stroud v. State, 235 S.W. 
214, 90 TexCr. 286 and Riddle v. 
State. 236 S.W. 726, 90 TexCr. 548. 

44. Or.—State v. Carlson, 62 P, 1016, 
1119, 89 Or. 1*9. 

28 C.J. p 768 note 82—88. 
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p. Taxpayer 

Whether assessment for, or payment of, taxes, or 
liabilfty to taxation, is necessary to qualify a person 
as a grand Juror depends on statutory provisions or, in 
some states, constitutional and statutory provisions. 

In the absence of statutory requirement grand 
jurors need not be taxpayers, if otherwise quali¬ 
fied.^® Effect will be accorded to statutes, in force 
at the time, requiring grand jurors to be taxpay¬ 
ers taxable persons persons not in default in 
the payment of taxes or persons assessed on the 
last assessment roll of the county.49 So, also, a 
statute removing in certain cases the disqualification 
of grand jurors based on failure to pay taxes for 
the preceding year will, when applicable, be accord¬ 
ed efFect.®<> Some statutes providing that jurors 
shall be selected from persons assessed on the as¬ 
sessment roll are deemed to relate merely to the 
mode of selecting jurors and not to apply to the 
qualifications of a grand juror.®i Furthermore, a 
grand juror need not have paid his taxes to qualify 
under a constitutional provision requiring a juror 
to be a qualified elector, where a qualified elector is 
a registered elector and payment of taxes is made 
a condition only for voting and not for registrar 
tion.®2 


§ 7. - Waiver of Disqualification 

Accused may waive an objection that a grand Juror 
is disqualified; and he does so where the objection Is 
not made seasonably and in the proper manner. 

Where no fundamental requisite is involved,®- 
accused may waive an objection that a grand juror 
is disqualified;®^ and the objection will be deemed 
to have been waived unless it was made season¬ 
ably®® and in the proper manner.®® The objection 
may be waived by failure to challenge the array of 
jurors,®7 where this mode of presenting the objec¬ 
tion is permitted, see infra § 29, or it may be waived 
by failure to file a plea in abatement before plead¬ 
ing to the indictment,®® or by not presenting the 
objection before trial.®® Waiver of right or priv¬ 
ilege of challenge generally see infra § 28. Chal¬ 
lenge to polls as waiver of challenge to array see 
infra § 29. 

§ 8. Exemptions 

A statutory exemption from service on a grand Jury 
Is a privilege which a prospective Juror may claim or 
waive. 

Statutory provisions are controlling in respect of 
exemption from service on grand juries by persons 
of designated classes,®® such as public officers,®^ 


45- B.I.—state v. Rife, 30 A. 467, 
18 R.I. 596. 

28 -C-J. p 767 note 07. 

40. Mont.—Territory v. Hardingr, 12 
P. 750, 6 Mont. 323. 

28 C.J. p 767 note 68. 

47. Effect of transfer of taxable 
realty 

The fact that the owner of realty 
entered on the assessment roll trans¬ 
fers it to another before he is drawn 
as a grrand Juror does not disqualify 
him as such Juror, under the statute 
requiring* grand Jurors to be selected 
from the taxable persons of the coun¬ 
ty.—State V. Carlson, -62 P. 1016, 1119^ 
39 Or. 19. 

Effect of exemptloii. firom taxation 
Where person is entered on assess¬ 
ment roll as owner of certain realty 
and is allowed exemption to full 
amount .of assessed value of realty, 
he is still a taxable person within a 
statute requiring* grand Jurors to be 
taxable persons, since statute of ex¬ 
emption exempts personalty only.— 
State V. Carlson, supra. 

48. N.C.—State v. Perry, 29 S.E. 384, 
122 N.O. 1018. 

28 C.J. p 768 note 70. 

Xn Texas 

(1) According: to some decisions, 
the failure of grand Juror to pay poll 
tax does not, under the statutes, dis¬ 
qualify him as a Juror.—^Wright v. 
State, 158 S.W.2d 787, 143 Tex.Cr. 
447—^McAllister v. State, 93 S.W.2d 


745, 130 TexCr. 262—King v. State, 
Or., 100 S.W. 387. 

(2) However, these decisions have 
been overruled on this point and the 
rule laid down that the court may 
use as grand Jurors only citizens who 
have paid their poll tax or were ex¬ 
empt from paying it unless it ap¬ 
pears that there are not enough citi¬ 
zens so qualified to constitute a grand 
Jury.—Conklin v. State, Cr., 162 S.W. 
2d 416. 

(3) Where the time for payment of 
the poll tax has not expired and con¬ 
sequently there is no default in pay¬ 
ment, a person is not disqualified by 
nonpayment.—Cublne v. State, 73 S. 
W. 396, 44 TexCr. 698. 

49. Cal.—^Kitts V. Nevada County 

Super.Ct, 90 P. 977, 5 Cal.App. 462. 

50. Fnrpose of statute 

A statute, providing: that no indict¬ 
ment shall be quashed, nor shall 
Judgment thereon be arrested, by rea¬ 
son of the fact that any member of 
grand Jury Joining: in finding: of bill 
of indictment has not paid his taxes 
for preceding year, was evidently en¬ 
acted for purpose of removing dis¬ 
qualification of grand jurors, based 
on failure to pay taxes for preced¬ 
ing year, in cases where they actual¬ 
ly serve on grajid Jury and pass on 
bills of Indictment.—^Davls v. U. S., 
C.C.A.N.C., 49 F.2d 269, certiorari 
denied 51 S.Ct 657, 283 U.S. 859, 76 
l^Ed. 1465. 


61. U.S.—Gridley v. U. S., C.C.A. 
Mich., 44 P.2d 716, certiorari denied 
61 S.Ct 361, 283 U.S. 827, 75 KEd. 
1441—U. S. V. Mitchell, C.C.Or., 136 
P. 896. 

52. S.C.—State V. Smalls, 159 S.R 
556, 161 S.C. 197. 

63. S.C.—State V. Hann, 12 S.B.2d 
720, 196 S.C. 211. 

54- Ill.—^People v. Green, 161 N.EL 
83, 329 Ill. 576. 

55- 'La—State v. White, 192 So. 345, 
193 La 776. 

28 C.J. p 772 note 36. 

56. La—State v. WTiite, supra 
28 C.J. p 772 note 36. 

67. Tex—Turner v. State, 32 S.W.2d 
836, 116 TexCr. 168. 
sa U.S.—Shaw V. U. S., C.C.A.Ark., 
1 P.2d 199. 

69. Tex—Connelly v. State, 248 S. 

W. 340, 93 TexCr. 296. 

Takingr chances with trial Jury 
Defendant, pleading not guilty of 
crime charged in indictment and tak¬ 
ing his chances with trial Jury may 
not subsequently be heard to object 
to qualification or disqualification of 
persons serving on or excluded from 
the grand Jury.—Richardson v. Com¬ 
monwealth, 144 S.W.2d 492, 284 Ky. 
319. 

60. Ill.—^People V. Lleber, 192 N.B3. 
331, 367 Ill. 423. 

SI. Ohio.—Koch V. State, 32 Ohio St 
368 . 
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women,®2 and persons who have reached a speci¬ 
fied age limit,®® or have served as jurors within a 
specified time,®^ or are engaged in specified occupa¬ 
tions.®® Such statutory provisions are for the bene¬ 
fit of the persons exempted,®® and do not have the 
effect of absolutely disqualifying them,®'^ but mere¬ 
ly extend to them a privilege or favor®® which they 
may claim®® or waive.Hence, as a general rule, 
the fact that a grand juror may be exempt is no 
ground for challenge,or for attacking an indict¬ 
ment.*^® The court has no right, on its own motion, 
to discharge prospective grand jurors as disquali¬ 
fied because they are exempt.^® The fact that a 
person has a fixed scrupulous or religious objection 
to the discharge of the duties of a grand juror has 
been held not to be a sufficient ground for exempt¬ 
ing him from service, in the absence of a statute 
exempting such persons.^^ 


§ 9. Selection and Drawing 

a. In general 

b. Notice and time of selection 

c. Size of jury panel 

a. In General 

At common law the mode of selecting grand Jurors 
was within the sheriff’s discretion, but the subject Is 
now generally regulated by statute- Substantial com¬ 
pliance with the statutes Is usually sufficient, and mere 
Irregularities are not fatal, particularly where the stat¬ 
utes are considered directory rather than mandatory. 
The list should be certified, and may be revised, where 
the statutes so prescribe. 

At common law grand jurors were selected by 
the sheriff, and the manner of their selection was a 
matter within his discretion.^® At present, in prac¬ 
tically all jurisdictions, the mode of selecting a 
grand jury is a matter of statutory requirement,’® 


68. N.T.—People v. Shearer, 7 N.T. 

S.2d 152, 169 Miac. 69. 

63. Ill.—People v. Ooffman, 170 N.B. 
227, 338 IlL 367. 

6ft. La.—State v. Hopkins, 40 So. 
166, 115 La. 786. 

65. N.T.—^People v. Shearer, 7 N.Y. 
S.2d 152, 169 Misc. 69. 

66. Alaska.—U. S. v. Caldwell, 8 
Alaska 117., 

Exemption is personal according 
to express statutory provision In 
some states.—State v. Rasberry, 37 
So. 546, 113 La. 651—28 CJ. p 772 
note 41. 

67. Ill.—^People v. Coffman, 170 N.IL 
227, 338 Ill. 367. 

N.Y.—^People v. Shearer, 7 N.Y.S.2d 
162, 169 Misa 69. 

28 C.J. p 772 note 40. 

Ho dls^nalifloation if exemption not 
olalmea 

Alaska.—U. S. v. Caldwell, 8 Alaska 
117. 

68. Ill.—^Peo-ple V. Coffman, 170 N. 
B. 227, 338 Ill. 367. 

N.Y.—^People v. Shearer, 7 N.Y.S,2d 
1<32, 169 Mlsc. 69. 

28 C.J. p 773 note 40. 

69. Ill.—^People v. Coffman, 170 N. 
B. 227, 338 IlL 367. 

N.Y.—People v. Shearer, 7 N.Y.S.2d 
152, 169 Misc.' 69. 

70. N.Y.—People V. Shearer, supra. 
28 C.J. p 772 note 40. 

71. Iowa.—State v. Pell, 119 N.W. 
154, 140 Iowa 655. 

28 C.J. P 772 note 42. 

72. Mass.—Commonwealth v. Hay¬ 
den, 40 N.E. 846, 163 Mass. 453, 47 
Am.S.11. 468, 28 L.R.A. 818. 

28 C.J. p 773 note 43. 

73- La.—State v. Smith, 83 So. 264, 
145 La. 1091. 

74. S.C.—State v. WUlfion, 13 S.C.L. 
393. 


75. Fla.-Hicks v. State, 120 So. 330, 
97 Pla. 199. 

Ind.—Randolph v. State, 162 N.B. 656, 
200 Ind. 210. 

N.D.—State v. Walla, 224 N.W. 211, 
214, 67 N.D. 726, citing Corpns Jxb- 
tls. 

28 O.J. p 773 note 46. 

Eepaxtnre from common-law proce¬ 
dure 

‘While most of the states have now 
enacted statutes goveVning the selec¬ 
tion and summoning of a grand Jury, 
we have none in this state and until 
recently, so far as we know, have 
followed the common-law practice.! 
There is, however, nothing sacrosanct 
in a common-law rule of procedure, 
and where to follow it would be like¬ 
ly to defeat the ends of Justice, it 
may and should he modified or abro- 
gatefl*'—State v. Kemp, 9 A.2d 68, 
66, 126 Conn. 60. 

76b Ariz.—^Kingsbury v. State, 232 
P. 887, 27 Ariz. 289, modified on 
rehearing on other grounds 235 P. 
140, 28 Ariz. 86. 

na.—^Taylor v. State, 158 So. 437, 
117 Pla. 706. 

Ind.—^Randolph v. State, 162 N.B. 
656, 200 Ind. 210. 

La.—State ex rel. De Armas v. Platt, 
192 So. 659, 193 La. 928. 

Neb.—^Pinn v State, 186 N.W. 544, 
107 Neh. 417. 

U.C.—State V. Peacock, 16 S.B.2d 452, 
220 N.C. 68. 

N.D.—State V. Walla, 224 N.W. 211, 
214, 57 N.D. 726, citing Corpus Ju- 

zls. 

S.C.—State V, Pridmore, 161 S.B. 835, 
163 S.C. 73—State v. Wells, 161 S. 
B. 177, 162 S.C. 60’9. 

Tex.—^Terrell v. State, 139 S.W.2d 
108, 139 Tex.Cr. 130—Cockrell v. 
State, 117 S.W.2d 1105, 13'5 Tex.Cr. 
218—^Powell V. State, 269 S.W. 443, 
99 Tex.Cr. 276. 

QQ^ 


Ysl —^McDaniel v. Commonwealth, 181 
S.B. 534, 165 Va. 709. 

28 C.J. p 773 note 47. 

Purpose of statutes 

(1) Statutes regulating the selec¬ 
tion of grand Jurors are enacted for 
public reasons rather than for the 
benefit of any individual; they are 
Intended to facilitate the selection of 
a Jury, to equalize the burden of Ju¬ 
ry service, and to preclude the pack¬ 
ing of Juries or the selection of Ju¬ 
rors with reference to particular 
matters and causes likely to be sub¬ 
mitted to them for determination.— 
State V. Walla, 224 N.W. 211, 57 N. 
B. 726. 

(2) “The general purpose of these 
statutes is to expedite. and not to 
hamper the administration of Jus¬ 
tice.”—State V. Muncey, 136 S,B. 694, 
695, 102 W.Va. 462. 

'‘OraiLd Jury box” defined 
Within the meaning of a statute 
making it a grround of challenge that 
the requisite number of names was 
not drawn from the grand Jury box, 
such box is the box in which are 
placed, on separate pieces of paper, 
the names of a number of persons 
taken from a list from which grand 
Jurors are to be selected.—State v. 
Greenman, 28 Minn. 209—28 C.J. p 
817 note 1. 

Clerk’s duties 

Circuit court clerk is custodian of 
grand Jury box and must place there¬ 
in slips containing jurors’ names in 
accordance with list furnished him; 
he is not required to attend sessions 
of board of supervisors to ascertain 
names of grand Jurors or search min¬ 
utes of board therefor.—^Nelson v. 
State, 133 So. 248, 160 Misa 40L 

Deputy dexk is proper witness 
where he is not at the time a member 
of the Jury commission.—State v. 
Mahfouz, 1 So.2d 82, 197 Xia. 216— 
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the subject being one which the legislature is au¬ 
thorized to regelate by statute in the absence of 
constitutional provision prescribing or proscribing 
any particular method of selection.'^'^ Statutes con¬ 
cerning the selection and drawing of grand jurors 
must be complied with, *^8 may not be arbitrarily 

ignored and in most jurisdictions it is essential 
to the existence of a legal grand jury that there be 


at least a substantial compliance with the mode of 
selection prescribed by statute.^o A substantial 
compliance is generally considered sufficient, how- 
ever,8i and technical irregularities not amounting 
to a substantial departure from the method pre¬ 
scribed do not render a grand jury illegal and in¬ 
competent,®^ at least where it does not appear that 
accused has been prejudiced in any way,®® or that 


state V. Strlplin, 115 So. 464, 165 La. 
215—28 C.J. p 773 note 47 Ee]. 
STecessity of eanptsrinfiT 'boa 
In the absence of express require¬ 
ment that names dropped in grand 
Jury box be carried over, box must 
be emptied before new lists are 
drawn and placed therein.—Lake v. 
State, 129 So. 827, 100 Fla. 373, af¬ 
firmed 131 So. 147, 100 Fla. 373. 

(1) Jury Commissioners Act of 
1897 is supplemental legislation 
which In no wise affects the many 
general provisions of Jurors Act of 
1874.—People v. Lieber, 192 N.R 331, 
357 IlL 423. 

(2) Jury Commissioners Act, au¬ 
thorizing courts to adopt rules for 
drawing of grand Jurors, is not un¬ 
constitutional.—^People ex rel. Lar 
seckl V. Traeger, 29 N.F.2d 519, 374 
111. 855. 

(3) When amendment of Jurors 
Act in 1934 withdrew from operation 
of the act counties having popula¬ 
tion of more than two hundred and 
fifty thousand inhabitants, the meth¬ 
od of selecting grand Jurors then be¬ 
came same as It had been in 1931 
in counties of the class of Cook 
County.—^People v. Mack, ll N.E3.2d 
965, 367 ni. 481. 

(4) Grand Jury has been heM le¬ 
gally selected and constituted, as 
against contention that grand Jurors 
should have been selected from Jury 
list.—^People v. Coffman, 170 N.E. 
227, 338 IlL 367. 

77, N.C.—State v. Peacock, 16 S.E.2d 
462, 220 N.C. 68. 

78. Ky.—^Kitchen v. Commonwealth, 
122 S.W.2d 121, 276 Ky. 564—Mil¬ 
ler V. Commonwealth, *42 S.W.2d 
t;i8, 240 Ky. 346. 

Organization of grand Jury as affect¬ 
ing validity of indictment see the 
C.J.S. title Indictments and Infor¬ 
mations S 17, also 31 C.J. p 674 
note 67—p -676 note 73. 

Acts or omissions held to violate 
statute 

Drawing of grand Jurors* names 
from active Jury list only, without 
using period list and mechanical de¬ 
vices required by statutes, has been 
held improper.—^People v. Bain, IBZ 
137, 358 Ill. 177. 

Ja, Xentuoley, in courts of continu¬ 
ous session it is the duty of the cir¬ 
cuit: court Judged in drawing the grand 


Jurors to read the names in an audi¬ 
ble voice; but in other courts it is 
error for the circuit court Judge so 
to do.—Head v. Commonwealth, 156 
S.W.2d 867, 289 Kv. 39—Williams v. 
Commonwealth, 164 .S.W.2d 663, 287 
Ky. 570. 136 AL.R. 1398. 

79. Tex.—Parks v. State, 117 S.W.2d 
797, 135 Tex.Cr. 260—Sanchez v. 
State, 262 S.W. 548, 94 TexCr. 606 
—Saulter v. State, 242 S.W. 242, 
92 TexCr. 96—Russell v. State, 
242 S.W. 240. 92 TexCr. -93. 

Bight to compel compliance 
The fact that nonobservance of 
particular statutory provisions re¬ 
lating to the selection of grand Ju¬ 
rors does not warrant a challenge 
to the panel or a motion to set aside 
the Indictment, does not Justify dis¬ 
regard of the provisions; officers 
who fall to perform the duties im¬ 
posed on them by such provisions 
may be compelled so to do.—State v. 
Walla, 224 H.W. 211, *57 N.D. 726. 
Axhitrary disregard not shown 
Tex—Wilson v. State, 36 S.W.2d 788, 
117 TexCr. 63. 

sa Pla.—^Hicks v. State, 130 So. 330, 
97 Pla. 199. 

Ill.—^People V. Mack, 11 N.E.2d 966, 
867 Ill. 481. 

Ky.—Bain v. Commonwealth, 140 S. 

W.2d 612, 283 Ky. 18. 

28 C.J. p 774 note 63. 

Substantial compliance in completing 
defective panel see infra 5 22. 

81. III.—People V. Lieber, 192 N.E, 
331, 357 ni. 423. 

Okl.—^Smith v. State, 287 P. 1108, 
46 Okl.Cr. 160. 

28 C.J. p 774 note 54. 

Place of drawing 

Room in clerk's oflBlce, to which 
public has access as a matter of 
right, and doors of which are open 
when Jury is being drawn so that 
members of public can and some¬ 
times do watch the drawing, has been 
held a proper place for the drawing 
of a federal grand Jury, particularly 
where there appears to have been no 
attempt at secrecy or any fraudu¬ 
lent intent on the part of officials 
to prevent public or any individual 
from being present when the drawing 
was made.—^Hammerschmidt v, U. S., 
O.C.AOhio, 287 F. 817, certiorari 
granted 43 S.Ct. 521, 2^2 U.S. 736, 67 
L.Ed. 1207, and reversed on other 
grounds *44 S.Ct 611, 266 U.S. 182, 68 
L.Ed. 968. 


88. U.S.—^U. S. V. McClure, D.C.Pa, 
4 F.Supp. 668. 

Ind.— Weer v. State, 36 N.B.2d 787, 
219 Ind. 217, rehearing denied 37 
N.B.2d 637, 219 Ind. 217. 

La.—State v. Brantley, 148 So. 46, 
17'5 La. 1*92, followed in State v. 
Chandler, 143 So. 47, 176 La. 197. 
28 C.J. p 774 note 64. 

Irregularities in completing defective 
panel see infra § 22. 
CSiroumstaaices held not fatal 

(1) Failure to place names of all 
properly qualified persons in Jury 
box—^Bell V. Terry, 104 So. 336, 213 
Ala 160. 

(2) Clerk's failure formally to sub¬ 
poena witnesses to Jury drawing.—• 
State V. Bisenhardt, 169 So. 417, 185 
•La 808, certiorari denied and appeal 
dismissed Bisenhardt v. State of 
Louisiana. 57 S.Ct. 49, 299 TT.S. 512, 
81 L.Bd. 378, rehearing denied 57 S. 
Ct. 119, 299 U.S. 621, 81 L.Ed. 458, 
certiorari denied and appeal dis¬ 
missed Jones V. State of Louisiana- 
57 S.Ct 49, 299 U.S. 621, 81 -KEd. 
458. 

(3) Variation between middle name 
or Initial of grand Juror and name 
appearing on venire of persons listed 
to serve as grand Jurors.—Fannin v. 
State, 101 So. 95, 20 AlaApp. 122. 

(4) Jury commissioner's prepara¬ 
tion of grand Jury list before court 
met to select grand Jurors.—^People 
V. Smith, 18 P.2d 829, 217 Cal. 267. 

Co) Jury commissioner's failure to 
suggest names of grand Jurors and 
•place them singly in Jury wheel al¬ 
ternately with those placed therein 
by court clerk.—U. S. v, McClure, D. 
C.Pa, 4 F.Supp. 668. 

(6) Displacement of clerk's cer¬ 
tificate to list of male voters.—State 
V. Kidd, 278 P. 214, 34 N.M. 84. 

(7) Other circumstances see 28 C. J. 
p 774 note 6-4 [a]. 

Statute llmltiiLg effect of IzxegulaxL- 
tles held inapplicable 
18 U.S.C.A $ 556a, limiting effect 
of Irregularities In drawing or im¬ 
paneling of grand Jury, is inapplica¬ 
ble where grand Jurors have been 
la-wfully drawn and Impaneled, and 
the only question involved Is legality 
of existence of grand Jury beyond 
term for which it, was impaneled to 
serve.—U. S. v. McKay, D.C.Mlch., 46 
F.Supp. 1007. 

83. U.S.—U. S. V. Glasser, C.O.A 
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any of the grand jurors was incompetent or in any 
way disqualified.^^ An irregularity is considered 
fatal where it deprives defendant of some substan¬ 
tial right^S or is so gross, and so at variance with 
the strict mandate of the law, as to amount to a 
wrong per se.^® 

Under the statutes in some jurisdictions no ob¬ 
jection to any irregularity in the selection of a 
grand jury will prevail unless the irregularity 
amounts to corruption.^^ Even under such statutes, 
however, proceedings for selecting a grand jury 
may be vitiated by the participation therein of a 
person who is not a jury commissioner, who has 
no authority so to participate, and whose acts are 
null and void.^^ Where the departures from the 
mode of selection prescribed by statute which may 
affect the legal existence or competency of the 
grand jury are expressly enumerated or restricted 
by statute, there is a legislative determination, 
which in the absence of constitutional violation must 
be followed by the courts, that only such departures 
constitute an invasion of the substantial rights of 
accused,^^ the object of such statutes being to elimi¬ 


nate technical objections and permit a trial on the 
merits, so far as constitutional limitations allow.^0 
Noncompliance with statutes prescribing the man¬ 
ner of selecting grand jurors may be waived by 
accused by his failure to make proper objection at 
the proper time;®l but objection to the legality of 
a grand jury need not be made in limine where 
some constitutional guaranty has been invaded, or 
where there has been an arbitrary disregard of the 
express command of a statute prescribing the man¬ 
ner of selecting grand jurors,^^ 

Statutes as mandatory or directory. A statute 
providing for the selection of a grand jury is di¬ 
rectory when a departure from the method pre¬ 
scribed therein does not deprive the party challeng¬ 
ing the regularity of the selection of rights grant¬ 
ed to him by other statutes or by constitutional pro¬ 
visions.^® Such a statute is mandatory when its 
observance is required in order to prevent fraud, 
unjust prosecutions, or an invasion of the rights of 
citizens given them by other statutes or by consti¬ 
tutional provisions.®^ A statute providing that the 
names of jurors shall be placed in a sealed enve- 


111., 116 P.2d 690, certiorari grrant- 
ed Glasser v. U. S., 61 S.Ct 835, 
813 U.a 551, 86 li-Bd. 1642, Kret- 
ake V. U. S., 61 S.CL 886, 818 U.S. 
551, 85 L-Eld. 1516, and Roth v. XT. 

5., 61 act. 885, 313 U.a 551, 85 L. 
Ed. 1315, and modified on other j 
grounds Glasser v. U, S., 62 aCt. 
457, 316 U.a 60, 86 L.Bd, 680, re¬ 
hearing denied Kretske v. U. S., 62 
act 639, 315 U.a 827, 86 L.Bd. 
1222 and Roth v. U. a. 62 aCt 
637, 315 U.a 827, 86 L.Bd. 1222 . 

HI.—People V. Lieber, 192 N.B. 331, 
357 Ill. 423. 

Miss.—N'elson v. State, 138 So. 248, 
160 Miss. 401. 

Wis.—^Petition of Salen, 286 N.W. 6, 
231 Wls. 489. 

28 C.J. p 774 note 54 [e]. 

84. U.a—U. S. V. Glasser, C.C.A.I11., 
116 F.2d 690, certiorari granted 
Glasser v. U. S., 61 S.Ct 835, 818 

U.S. 561, 85 KEd. 1542, E>etske v. 
U. a, 61 S.Ct 836, 313 U.S. 561, 86 
L,.Ed. 1615, and Roth v. U. S., 61 
act 835, 813 U.S. 551, 85 L.Ed. 
1515, and modified on other grounds 
Glasser v. U. S.. 62 S.Ct 457, 315 
U.S. 60, 86 L.Ed. 680, rehearing de¬ 
nied Kretske v. U. S., 62 S.Ct 629, 
315 U.a 827, 86 KEd. 1222 and 
Roth V. U. a, 62 act 687, 316 U.S. 
827, 86 L.Ed. 1222. 

Miss.—^Nelson v. State, 183 So. 248, 
160 Miss. 401. 

8B. Okl.—Gravitt v. State, 279 P. 

968. 44 Okl.Cr. 46. 

XrregnlaxltleB held fatal 

(1) Failure to place names of those 
summoned by sheriff in jury box.— 


Hicks V. State, 120 So. 880. 97 Pla. 
199. 

(2) Other irregularities see 28 CX 
p 774 note 63 fa]. 

88. La.—State v. Klfer, 173 So. 169, 
186 La. 674, 110 A.L.B. 1017. 

87. Ala—Mullins v. State, 130 So. 
627, 24 AlaApp. 78, certiorari de¬ 
nied 130 So. 630, 222 Ala 9. 

Kan.—State v. Millhaubt 61 P.2d 
1356, 144 Kan. 574, certiorari de¬ 
nied Millhaubt v. State of Kansas, 
57 S.Ct 931, 301 U.S. 701, 81 L.Ed. 
1856, rehearing denied 57 S.Ct 5, 
302 U.S. 773, 82 L.Bd. 699. 

28 C.J. p 775 note 55. 

88. La—State v. Taylor, 10 So. 203, 
43 LaAna 1131, followed in State 

V. Clavery, 10 So. 203, 43 LaAna 
1133. 

28 C.J. p 775 note 66. 

89. N.D.—State v. Walla, 224 N.W. 
211, 57 N.D. 726. 

28 CJ. p 776 note 67. 

90. N.U.—State v. Walla, supra 

91. Ky.—^Bain v. Commonwealth, 140 
S.W.2d 612, 288 Ky. 18. 

failure to object before retuzn. of in- 
diotment 

* Where defendant was arrested and 
gave bond before indictment was re¬ 
turned, he should have objected to 
grand Jurors because of alleged ir¬ 
regularity in drawing names of grand 
Jurors, before return of indictment.— 
Bums V. State, 11 S.E.2d 350, 191 Ga 
60. 

Objection after trial and verdict 
Objection to Irregularities in the 
drawing of grsma Jurors must be 
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urged before pleading and trial and 
comes too late after trial and ver¬ 
dict—State V. Saba, 187 So. 7, 191 
La 1009. 

92. Tex.—Haile v. State, 95 S.W.2d 
708, 131 Tex.Cr. 17, followed In 96 
S.W.2d 711, 131 Tex.Cr. 22. 

93. Fla—Gray v. State, 197 So. 333, 
143 Fla 588. 

Provisions held directory 
Ala—Morgan v. State, 96 So. 786, 
19 AlaApp. 257. 

Ark.—Bowie v. State, 49 S.W.2d 1049, 
185 Ark. 834, 33 A.L.R. 426. 

Ga—^Harris v. State, 12 S.E.2d 64, 
191 Ga 248. 

m.—^People V. Lieber, 192 N.E. 331, 
367 IlL 423. 

OkL—State v. Childers, 262 P. 6, 122 
Okl. 64, followed In State v. Gos¬ 
sett 252 P. 8, 122 Okt 37, State v. 
Kirkpatrick. 262 P. 8, 122 OkL 87 
and State v. Hastings, 252 P. S, 
122 Okl. 37. 

W.Va—State v. Muncey, 136 S.B. 

594, 102 W.Va 462. 

28 C.J. p 773 note 48, p 774 note 49. 

94L Fla—Gray v. State, 197 So. 388, 
143 Fla 688. 

Provisions held mandatory 

R. I.—State V. Muldoon, 20' A.2d 687, 
67 R.I. 80. 

S. D.—State v. Johnson, 210 N.W. 350, 
50 S.D. 338. 

Tex.—^Terrell v. State, 139 S.W.2d 
108, 139 Tex.Or. 130. 

Mandatory regiTiirements as Jurisdic¬ 
tional 

Statutory requirements as to the 
manner of drawing grand Juries 
which are mandatory are not neces- 
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lope and drawn by lot from the envelope has been 
held mandatory, and is not complied with by draw¬ 
ing the names from an open box.^5 Provisions re¬ 
specting the drawing and listing of grand jurors are 
of course directory where the governing statute ex¬ 
pressly so provides but such provisions are in¬ 
tended to cover cases where there has been an at¬ 
tempt to follow the statute, and have no applica¬ 
tion where there has been no attempt whatever to 
comply with the statute, but, on the contrary, a to¬ 
tal departure therefrom.®7 

Statutes which are directory only should never¬ 
theless be followed;®® but where the method pre¬ 
scribed for selecting grand jurors is directory mere¬ 
ly* a grand jury, although selected or drawn in an 
irregfular or informal mode, must be esteemed le¬ 
gal and competent to perform all the duties of such 
a body,®® at least if disqualified persons have not 
been placed on the jury,i and no prejudice ap¬ 
pears.® 

Protection and certification of lists or panels. 
The integrity of the grand jury box and the list of 
grand jurors should be scrupulously protected.® 
Where statutes so require, the jury lists or jury 
panels must be certified by the officers charged with 
the duty of their preparation,'* A substantial com¬ 
pliance with such requirement is generally held to 
be sufficient,® and mere irregularities in the form 
of the certificate do not invalidate the list.® A dep¬ 
uty clerk of court may record the list of the ju¬ 
rors on the journals of the court and certify to 
the correctness thereof.^ 

Correction and rez/ision of jury list. The jury 
list from which grand jurors are to be selected is 
subject to correction and revision from time to time 


where the governing statutes so provide.® Such 
provisions are generally held to be directory merely, 
and where the officers charged with the duty of cor¬ 
rection and revision fail to perform such duty, a 
grand jury selected from the old list is legal and 
competent to perform the duties of such a body.® 
The action of a board in amending a grand jury 
list should not be annulled by reason of its failure 
to cause an entry thereof to be made in the min¬ 
utes of its proceedings.!® Where a change in a 
grand jury list is made by the proper officials, it is 
immaterial who performs the necessary clerical 
work incidental to the change.!! Under some stat¬ 
utes providing for the drawing and listing of jurors, 
a judge may direct the jury commissioners to pre¬ 
pare a new jury list and draw a new grand jury 
where irregularities or omissions pertaining to the 
selection of grand juries have occurred.!® Under 
statutes providing for the addition of names to the 
jury box when needed, it has been held that the 
additional names are to be placed in the box with 
the other names still remaining there,!® and that 
the box should be emptied of all names only when 
a new list of names for the succeeding year is put 
into the box.!* 

Effect of death of grand juror. The death of a 
grand juror is presumed to operate impartially, 
and a jury list legally selected is not rendered ille¬ 
gal because of such death.!® 

Presumptions of regularity as to matters affect¬ 
ing the selection of grand jurors are considered in 
Criminal Law § 589. 

b. Notice and Time of Selection 

Although the various acts connected with the se¬ 
lection of a grand Jury should be performed at the times 


sarily, on that account, Jurisdiction¬ 
al.—State V. Saba, 187 So. 7, 191 La. 
1009. 

95. La.—^tate v. Kifer, 173 So. 169, 
186 La. 674, 110 A.L.R. 1017. 

98. Miss.—^Atkinson v. State, 101 
So. 490, 137 Miss. 42. 

28 C.J. p 774 note 50. 

97. Miss.—^Ellis v. State, 107 So. 757, 
142 Miss. 468. 

981. W.Va.—State v. Muncey, 135 S.B. 
694, 102 W.Va. 462. 

99. Ind.—^Anderson v. State, 82 N.B. 
2d 706, 708, 218 Ind. 299, citing 
Cozpas Otixis. 

N.C.—State v. Mallard, 114 S.B. 17, 
184 N.C. 667. 

28 CJ. p 774 note 62. 

1. Ala.—Pickens v. State, 22 So. 651, 
115 Ala. 42. 

N.C.—State v. Paraznore, 60 S.B. 602^ 
146 NXl 604. 


8. Ill.—^People V. Lieber, 192 N.B. 
831, 357 Ill. 428. 

N.C.—State v. Mallard, 114 S.B. 17, 
184 N.C. 667. 

OkL—State v. Childers, 252 P. 6, 122 
Okl. 6-4, followed in State v. Gos- 
. sett 262 P, 8. 122 Okl. 37, State v. 
BClrkpatrick, 252 P. 8, 122 OkL 37 
and State v. Hastings, 252 P. 8, 122 
Okl. 37. 

W.Va.—State v. Muncey, 135 S.B. 694, 
102 W.Va. 462. 

3- Ind,—State v. Bass, 1 N.B.2d 927, 
210 Ind. 181, followed in State v. 
Powell, 1 N.B.2d 929, 210 Ind. 701. 
Ky.—^Miller v. Commonwealth, 42 S. 
W.2d 518, 240 Ky. 346. 

4. Wash.—State v. Krug, 41 P. 126, 
12 Wash. 288. 

28 C.J. p 778 note 96. 

5. Iowa.—State v. Carter, 121 N.W. 
801, 144 Iowa 371, 

28 C.J. p 778 note 97. 
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a Ark.—Brassfleld v. State, 18 S.W. 

1040, 6'5 Ark. 656. 

28 C.J. .p 778 note 98. 

7. Okl.—Reed v. Territory, 98 P. 683, 
10 Okl.Cr. 481, 129 Am.S.R. 861— 
Tegeler v. State, 130 P. 1164, 9 OkL 
Cr. 138. 

Ija.—State v. Johnson, 41 So. 117, 
116 La. 856. 

28 C.J. p 778 note 99. 

9. N.C.—State v. Durham Fertilizer 
Co., 16 S.B. 231, 111 N.C. 668. 

10. Iowa.—State v. Pierson, 216 N. 
W. 43, 204 Iowa 837. 

11. Iowa.—State v. Pierson, supra, 
la S.C.—State V. Wells, 161 S.m 

177, 162 S.C. 509. 

13. Pla.—Slayton v. State, 141 So. 
875, 105 Fla. 586. 

14. Fla.—Slayton v. State, supra. 

15. TJ.S.—^U. S. V. Rondeau, C.C.La., 
16 F. 109, 4 Woods 185. 
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speclfled In the statute, the failure to do so does not 
generally vitiate the action of the grand Jury. Notice 
of the drawing must be given as prescribed by statute. 

The time for performing the various acts con¬ 
nected with the selection and drawing of a grand 
jury,^® as, for example, the time for drawing the 
panel,placing the names in the jury box,^® or 
selecting additional names,^® depends on the terms 
of the governing statutes. Statutory provisions of 
this character have generally been held to be di¬ 
rectory merely, so that failure to follow them strict¬ 
ly will not vitiate the action of the grand jury.^o 
The failure of any officer to perform the duties 
required of him within the time specified in no way 
invalidates the selecting and drawing of grand ju¬ 
rors where statutes in effect so provide.2i 

Notice. Notice of the meeting at which the draw¬ 
ing is to be made must be given to the officers who 
are to make the drawing, where statutes so pre¬ 
scribe;®® and under some statutes it is held that 
such notice must be in writing.®® The notice must 
be served on those officers who in the particular 
instance constitute the drawing board,®^ and, where 


an officer is designated to serve in the event that 
another is disqualified, the notice is to be served 
on the officer who is to participate in the drawing 
and not on the one who is disqualified.®® Absence 
of notice has been considered immaterial where 
the officers to be notified were present and per¬ 
formed their duties.®® 

c. Size of Jury Panel 

The size of the Jury panel depends on the terms of 
the applicable statutes. Such statutes must be fol¬ 
lowed, and departures therefrom have in some cases 
been held fatal to the action of the grand jury. 

The number of names of prospective grand jurors 
to be placed in the jury box, or on the list or panel, 
depends on the provisions of the governing stat¬ 
utes.®*^ The drawing of a smaller number than the 
statute requires has been held to be a material de¬ 
parture from the mode of selection prescribed by 
statute and fatal to the validity and competency of 
a grand jury subsequently impaneled from the 
names drawn.®® Similarly it has been held fatal 
that more names were drawn from the jury box 


16. Iowa.—State v. Burris, 190 N.W. 

38, 194 Iowa 628. 

28 C.J. p 777 note 76. 

Xn. Texas 

(1) Prospective grend Jurors are 
selected at one term for service at 
the succeeding term.—Martinez v. 
State, 11-4 S.W.2d 874, 134 Tex.Cr. 180, 
followed In Handy v. State, 114 S.W. 
2d 878, 134 Tex.Cr. 162—Gaytan v. 
State, 32 S.W.2d 361, 116 Tex.Cr. 215. 

(2) If there has been a failure to 
select and summon grand jurors, the 
court may cause them to be select¬ 
ed and to serve at the term of court 
then in session.—Martinez v. State, 
114 S.W.2d 874, 134 Tex.Cr. 180, fol¬ 
lowed in Handy v. State, 114 S.W.2d 
878, 134 Tex.C;r. 162. 

(3) The provision for selecting ju¬ 
rors for the succeeding term cannot 
be arbitrarily disregarded; and its 
disregard cannot be justified on the 
ground of a saving of expense, or on 
the ground that. In the discretion of 
the judge, no grand Jury would be 
needed at the succeeding term.—^Dil¬ 
lard V. State, 116 S.W.2d 415, 134 
Tex.Cr. 220—Martinez v. State, 114 S. 
W.2d 874, 134 Tex.Cr. 180, followed 
in Handy V. State, 114 S.W.2d 878, 
134 Tex.Cr. 162. 

(4) The provision for selecting the 
grand jury at the same term should 
be resorted to only where a grand 
jury selected at the preceding term 
fails to appear for service, or where, 
through Inadvertence, oversight, or 
other good cause, a jury commission 
was not appointed at the preceding 
term.—^Martinez v. State, 114 S.W.2d 
874, 134 Tex.Cr. 180, followed in Han¬ 


dy V. State, 114 S.W.2d 878, 134 Tex. 
Cr. 162. 

(5) A grand jury drawn at a reg¬ 
ular term to serve at the next reg¬ 
ular succeeding term cannot serve at 
a special terra.—^Terrell v. State, 139 
S.W.2d 108, 139 Tex.Cr. 130. 

(6) Under a statute changing the 
terms of the district court of a par¬ 
ticular county it has been held that 
grand jurors drawn for one term 
were available for a subsequent 
teim.—^Powell v. State, 269 S.W. 443, 
99 Tex.Cr. 276. 

17- Ala.—^Mullins v. State, 130 So. 
627, 24 Ala.App. 78, certiorari de¬ 
nied 130 So. 530, 222 Ala. 9. 

28 C.J. p 777 note 76. 

la Ind.—Randolph v. State, 162 N. 
E. 656, 200 Ind. 210. 

19. Wis.—State v. Wescott, 217 N. 
W. 283, 194 Wis. 410. 

20. Iowa.—State v. Burris, 190 N.W. 
38, 194 Iowa 628. 

Tex.—King v. State,‘234 S.W. 1107, 
90 Tex.Cr. 289. 

28 C.J. p 777 note 77. 

21. Wash.—State v. Krug, 41 P. 126, 
12 Wash. 288, error dismissed 17 
S.Ct. 995, 164 U.S. 704, 41 Ij.Ed. 
1183. 

28 ax p 777 note 78. 

22. S.D.—State v. Johnson, 210 N.W. 
350, 50 S.D. 888. 

2a S.D.—State v. Fellows, 207 N.W. 
477. 49 S.D. 481. 

24. S.D.—State v. Johnson, 210 N.W. 
360, 60 S.D: 388. 

25. S.D.—State v. Johnson, supra.* 
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Knowledge of disqualification 

If clerk knows that sheriff is dis¬ 
qualified from drawing grand jury, 
he may disregard sheriff and serve 
notice in first instance on coroner; 
if clerk does not know of sherilTs 
disqualification, he should serve no¬ 
tice on sheriff, who should announce 
his disqualification, after which no¬ 
tice should be served on coroner.— 
State V. Johnson, supra. 

2a Iowa.—State v. Hassan, 128 N. 

W. 960. 149 Iowa 518. 

28 ax p 774 note 64 [g]. 

27. IlL—People v. Price, 20 N.B.2d 
61, 871 Ill. 137, certiorari denied 
Price V. People of State of Illinois, 
60 S.Ct. 94, 308 U.S. 551, 84 L.Ed. 
463. 

La.—State v. Brantley, 143 So. 46, 
176 La. 192, followed in State v. 
Chandler, 143 So. 47, 176 La. 197. 
28 ax p 778 note 86. 

Number held sufiLcient 
U.S.—^Hammerschmidt v. U. S., C.C.A. 
Ohio, 287 P. 817, certiorari granted 
43 S.Ct. 621, 262 U.S. 736, 67 L.Ed. 
1207, and reversed on other 
grounds 44 S.Ct. 611, 265 U.S. 182, 
68 L.Ed. 968. 

Provisions respecting petit jurors 
held Inapplicable 

A statute prescribing that the 
manner of drawing and certifying 
the names of grand Jurors shall be 
the same sls that for petit Jurors has 
been held inapplicable in determining 
the number of prospective grand ju¬ 
rors to be selected.—^People v. Lie- 
ber, 192 N.E. 331, 357 Ul. 423. 

28. Fla.—^Keech v. State, 15 Fla. 591 
—Gladden v. State, 12 Fla. 562. 
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than directed by statute^^ or that more names were 
placed in the box than were authorized by order 
of a judge acting under a statute giving him the 
right to order such additional names to be placed 
in the jury box as he deems needful.^^ Where 
statutes expressly provide for the selection of a 
panel consisting of a designated number of grand 
jurors, and a smaller number is selected, the offi¬ 
cers charged with the selection of grand jurors may 
at a subsequent meeting properly treat the panel so 
selected as a nullity, and proceed to select a panel 
consisting of the required number.^i Jury com¬ 
missioners may not strike from the venire list, and 
remove from the jury box, the names of jurors 
without replacing them, or at least making a bona 
fide effort to replace them, by an equal number of 
qualified jurors sufficient to make up the required 
number of prospective grand jurors.^^ 

In some jurisdictions, particularly jurisdictions 
wherein statutory provisions regulating the selec¬ 
tion and drawing of grand juries are regarded as 
directory merely, the fact that more or fewer names 
were drawn on the panel than the statutes pre¬ 
scribed is immaterial, or at least is not fatal.^S Ob¬ 
jection cannot be taken that more names were 
drawn on the panel from which a grand jury 


was subsequently selected than the statute directed 
where by statute no objection going to the forma¬ 
tion of the grand jury can be taken except that 
the names were not drawn in the presence of the 
officers desigpiated by law.^^ It has been held not 
improper practice to draw alternates for the grand 
jury consisting of persons in excess of the maxi¬ 
mum number of persons permitted to serve as g^and 
jurors.35 

In the absence of statute the number of names of 
prospective grand jurors to be placed in the jury 
box may properly be left to the discretion of judg¬ 
es of courts of record, evidenced by rules adopted 
for that purpose.3® 

§ 10. - By Whom Selected and Drawn 

Grand Jurors should be selected only by the officers 
designated by statute to perform such duty. A grand 
Jury selected by de facto officers, or by officers who 
have failed to comply with directory provisions as to 
taking an oath, is generally considered competent to act. 
Where more than one person is to seiect, the action of 
a majority is generally sufficient. 

Grand jurors should be selected and drawn by the 
officer or officers designated by statute to perform 
such duty.®*^ A grand jury selected or drawn by a 
person or persons other than those designated by 


29. Miss.—^Leathers v. State, 26 
Miss. 72. 

30. Fla.—Slayton v. State, 141 So. 
876, 105 Fla. 686. 

31. HL—People V. Houtson, 188 N.E. 
883, 854 Ill. 573. 

32. La.—State v. Brantley, 148 So. 
46, 175 La. 192, followed in State 
V. Chandler, 148 So. 47» 175 La. 
197. 

33. IlL—^People v. Lieber, 192 N.B. 
381, 867 Ill. 423, 

Wis.—State v. Wescott, 217 N.W. 283, 
194 Wis. 410. 

28 C.J. p 778 note 88. 

34. Ala—Stevenson v. State, 41 So. 
526. 148 Ala 663. 

28 C.J. p 778 note 89. 

85. TJ.S.—Oausrhan v. TJ. S., C.C.A. 
Neb., 19 F.2d 897. 

30 IlL—^People V. Bain, 193 N’.B. 
187, 358 IlL 177. 

37. Fla—^Livingrston v. State, 145 
So. 761, 108 Fla 193, corrected on 
other grrounds 152 So. 205, 118 Fla 
391. 

ILL—State v. Muldoon, 20 A.2d 687, 
67 R.L 80. 

28 C.J. p 776 note 63. 

Board of oounty oomxnissloiLers 
K.C.—State v. Peacock, 1$ S.B.2d 452, 
220 N.C. 63. 

Beard of supexvlsora 
Iowa—State v. Pierson, 216 N.W. 43, 
2P4 Iowa 887, 

Sheriff is not relieved from the 


duty of assisting’ In drawing the 
grand juries because of the fact that 
juries may be called on to investigate 
an assault made on the sheriff.— 
Long V. State, 96 So. 740, 133 Miss. 
33. 

Bedtal la, mlaate entry that ju¬ 
rors were regularly drawn according 
to law is sufficient to show that the 
jurors were drawn by the officers 
designated by law.—White v. State, 
72 So. 771, 15 Ala.App. 197. 

Federal rule 

(1) Selection of special grrand Jury 
by certain citizens and organizations 
of county is not permissible.—^In re 
Petition for Special Grand Jury, D.C. 
Pa., 60 F.2d 973. 

(2) Since no statute or formal rule 
of court designates the particular of¬ 
ficer who is to draw names from the 
jury box and maJce a list for a par¬ 
ticular grand jury, an order to draw 
a grand jury which does not desig¬ 
nate any specific officer to perform 
such duty Is complied with where 
the drawing is performed by the of¬ 
ficers which the law names to place 
the names of jurors in the box, name¬ 
ly, the clerk or his deputy and a 
jury commissioner; but no outsider 
unconnected with the court, can act 
under such an order.—^U. S. v. Allen, 
D.C.La., 18 F.2d 648. 

Xo. XUinols 

<1) The court or a judge thereof 
Ims nothing whatever to do with 
drawing the grand jury, the select- 
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Ing power being vested in the board 
of supervisors in all counties except 
Cook County.—^People v. Lieber, 192 
N.B. 831, 357 Ill. 423. 

(2) In Cook County, authority to 
select has been held vested in the 
court clerk.—^People v. Mack, 11 N.B. 
2d 965, 367 Ill. 481—People v. Lieber, 
supra. 

Zn Tennessee, where a grand jury 
has been selected by an Illegally con¬ 
stituted jury commission, the court 
may proceed to organize a new grand 
jury by ordering the sheriff to sum¬ 
mon a list of jurors.—^Mullins v. 
State, 299 S.W. 1062, 166 Tenn. 105. 

m Texas 

(1) Under early statutes a grand 
jury could be selected either by jury 
commissioners appointed by the 
court, or by the sheriff under a writ 
Issued by the court.—Bx parte Hol¬ 
land, 238 S.W. 664, 91 Tex.Cr. 339. 

(2) The preferred mode of selec¬ 
tion was by jury commissioners and 
this method could not be arbitrarily 
disregarded, even at a special term. 
—Hunter v. State, 299 S.W. 437, 108 
Tex.Cr. 142—^Bx parte Holland, 288 S. 
W. 664, 91 Tex.Cr. 389. 

(3) Nevertheless, under certain cir¬ 
cumstances, a grand jury could be le¬ 
gally organized without the interven*- 
tion of jury commissioners.—Gray v. 
State, 268 S.W. 941, 99 Tex.Cr. 8C5, 
second rehearing denied 269 S.W. 
1066, 99 Tex.Cr. 305. 



38 C.J.S. 


OBAND JURIES 


§ 10 


law,or by a person who is disqualified to act^in 
this capacity,is generally held to be illegal and 
incompetent to perform the duties of such a body. 
Where a majority of all the officers designated to 
conduct the drawing of grand jurors appear and 
act, this is sufficient.^® The court has no right to 
tell duly constituted jury commissioners how they 
shall discharge the duties and responsibilities im¬ 
posed on them by the law;^i it has power only to 
declare their actions null and void under circum¬ 
stances of malfeasance or misfeasance.^^ 

Statutes concerning the appointment of jury com¬ 
missioners should be rigidly enforced.^^ Under 
some,^^ but not other, statutory provisions it is 
proper for the court, in selecting a jury commis¬ 
sioner, to consider his political party affiliations. 


A statute providing that one of two jury commis¬ 
sioners shall be a resident of a particular locality 
has been construed as not prohibiting the appoint¬ 
ment of both from such locality.^® 

De facto officers. It is the general rule that the 
fact that the grand jurors were selected or drawn 
by de facto officers does not render the grand jury 
illegal or incompetent to act.^7 xhe acts of jury 
commissioners who are officers de facto are valid 
as to third persons and the public,^® j^y commis¬ 
sioners in possession of their offices under color of 
title are at least de facto officers.^® 

Oath. It has been held that, where the officer 
designated to select grand jurors is required by 
statute to take an oath in order to be qualified to 
act, a grand jury selected or drawn by an officer 


<4) Under a subsequent amend¬ 
ment, Acts 1933 c 27, It is required 
that the sheriff summon a jury com¬ 
mission which then selects the srrand 
jury.—^Martinez v. State, 114 S.W.2d 
874. 134 Tex.Cr. 180, followed in Han¬ 
dy V. State. 114 S.W.2d 878, 134 Tex. 
Cr. 162—Warren v. State, 79 S.W.2d 
1092, 128 Tex.Cr. 142. 

38w CaL—^Bruner v. San Francisco 
Super.Ct.. 28 P. 841, 92 CaL 289. 

28 C.J. p 776 note 64. 

39. La.—State v. Malone, 86 So. 800, 
148 La. 288. 

40l Ga.—Smith v. State, 15 S.M 682, 
90 Ga. 133. 

28 C.J. p 776 note 66. 

Quorum notwithstanding* expiration 
of oommlssloner’s term 
The fact that one of three jury 
commissioners participated In the 
drawing of a grand Jury after the 
expiration of his term of office does 
not invalidate the jury’s acts since 
the other two commissioners consti¬ 
tute a quorum.—State v. Wescott, 
217 N.W. 283, 194 Wis. 410. 

41. U.S.—U. S. V. McClure, D.C 
Fa., 4 F.Supp. 668. 

Tex.—^Davis v. State. 288 S.W. 456, 
105 Tex.Cr. 869. 

42. U.S.—U. S. V. McClure, D.C.Pa., 
4 F.Supp. 668. 

43. Ky.—^Miller v. Commonwealth, 
42 S.W.2d 518, 240 Ky. 846. 

Directory provisions 

A provision requiring that orders 
appointing jury commissioners be 
recorded in the minutes of the court 
has been construed as merely direc¬ 
tory; and the failure to comply 
therewith has been held not to af¬ 
fect the title of commissioners to 
their offices or the validity of pro¬ 
ceedings in which they participated 
as Jury commissioners.—State v. 
Mitchell, 96 So. 130, 158 La. 685. 
Failure to pay poll tax 

Grand jury is not illegal because 


jury commissioner participating in 
drawing had not paid poll tax.—State 
V. Smalls, 169 S.E!. 665, 161 S.C. 197. 
Oommlssioner Injtxred by defendants’ 
offense 

Jury commissioners, who were de¬ 
positors and creditors of bank de¬ 
fendants were charged with defraud¬ 
ing, were held disqualified to draw 
grand jury.—State v. Richardson, 146 
S.B. 676. 149 S.C. 121. 

Frequency of service 

<1) A statute prohibiting an In¬ 
dividual from serving as jury com¬ 
missioner twice within the same cal¬ 
endar year does not prevent one from 
serving in eaoh of two different cal¬ 
endar years, although the terms of 
service are within the same twelve- 
month period-—^Bryant v. State, 260 
S.W. 698, 97 Tex.Cr. IL , 

(2) Under statutes providing that 
jury commissioners shall possess the 
qualifications prescribed for petit 
jurymen, a jury commissioner is not 
disqualified by the fact that he would 
be Ineligible to serve on a petit Jury 
for a season because of statutory re¬ 
strictions a.s to the frequency of 
service as a petit juror, the com¬ 
missioner being otherwise fully qual¬ 
ified.—Bowie V. State, 49 S.W.2d 
1049, 185 Ark. 884, 83 A.L.R. 426. 

44. The, federal statute which des¬ 
ignates ^e clerk and a jury com¬ 
missioner as the officials who are 
to select the names of prospective 
grand jurors, and which requires that 
the commissioner be a well known 
member of the principal jyolitical 
party opposing that to which the 
clerk may belong, is not violated by 
the appointment of a commissioner 
who was then registered as an in¬ 
dependent, although he had been for 
many years a'member of the princi¬ 
pal party opposed to that of the 
clerk.—U. S. v. Caplis, D.CLa, 267 
F. 840. 

45. m.—^People y. Price, 20 N.E.2d 
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61, 871 m. 187, certiorari denied 
Price V. People of State of Illinois,. 
60 S.Ct. 94, 808 U.S. 651, 84 L.Ed. 
468. 

Suffldeuoy of showing as to statu, 
tory violation 

Violation of the statute is not es¬ 
tablished by showing that two of 
the commissioners belong to the pre¬ 
vailing political party and the third 
to the minor party.—^People v. Price, 
supra. 

46. Ind.—Dale v. State. 164 N.E. 260. 
200 Ind. 408. 

47. Iowa.—State v. Burris, 190 N.W. 
88, 194 Iowa 628. 

Iia.—State v. White, 101 So. 136, 166 
La. 770—State v. Smith, 96 So. 127, 
163 La. 677. 

N.J.—State V. Cioffe, 26 A.2d 67, 128 
N.J.Law 842, affirmed. Err. & App., 
82 A.2d 79. 

Wis.—State v. Wescott, 217 N.W. 283, 
194 Wia 410. 

28 C.J. p 776 note 67. 

4& La.—State v. Mitchell, 96 So. 

130, 153 La. 685. 

CoXLatexal attack 

Official capacity of de facto jury 
commission cannot be collaterally at¬ 
tacked.—State V. Abeny, 123 So, 807, 
168 La. 1136. 

49. La.—State v. Mitchell, 96 So. 
180, 153 La. 686. 

N.J.—State V. Cioffe, 26 A.2d 57, 128 
N.J.Law 842, affirmed. Err. & App., 
32 A.2d 79. 

color of title under court order 
Orders appointing jury commis¬ 
sioners which have been deposited 
with the clerk of court for filing 
and recordation are sufficient to give- 
the commissioners color of title, not¬ 
withstanding the failure to mark 
such orders "Filed” and to enter the 
orders of record in the minutes of 
the court.—State v. Mitchell, 96 Se>-. 
180, 163 La. 586. 
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who had not been sworn is illegal and incompe- 
tent^O However, the failure to comply with direc¬ 
tory provisions as to the taking of an oath has been 
held not fataL^i An oath administered to a jury 
commissioner is not invalidated by a slight misde¬ 
scription of the office.52 No objection can be taken 
to the failure of the selecting officers to take the 
oath required by law where it is declared by stat¬ 
ute that no objection going to the formation of the 
grand jury can be taken except that the jurors were 
not drawn in the presence of the officers designat¬ 
ed by law.53 The failure of a court clerk, who 
is ex officio a jury commissioner, to take a special 
oath as jury commissioner has been held not fa¬ 
tal, his oath as court clerk being considered suffi- 
cient.5^ Where jury commissioners subscribed the 
required oath after they drew the list of grand 
jurors, their subscription was held to relate back 
to the beginning of their official duties.^S 

Drawing by deputy. The general rule that in the 
absence of statutory provision to the contrary all 
official ministerial functions of a clerk of court may 
be performed by his deputy, see Qerks of Court § 
90 a, has been applied to the drawing from the jury 
box of the-names of persons to serve as grand ju¬ 
rors.®® On the other hand, under a statute provid¬ 
ing that “when any officer is required to act in con¬ 
junction with, or in place of another officer, his dep¬ 
uty cannot supply his place,” it has been held that, 
where the comparison of the ballots with the list 
of grand jurors is made by the clerk and the deputy 
sheriff in the absence of the sheriff, the grand jury 
thus selected is not a legal body and is incapable of 
finding a valid indictment,®^ 

§11. -Apportionment of Grand Jurors 

There must be substantial compliance with statutes 
requiring (prospective grand Jurors to be apportioned 


among designated localities; but a departure from the 
statutory provisions is not In all cases fatal. 

The common-law practice required the sheriff to 
select some of the persons returned by him as 
grand jurors from every hundred.®® It was not re¬ 
quired that they should be selected from that part 
of the county in which the offense was committed 
or in which defendant resided.®® At present the 
terms of the governing statutes determine the neces¬ 
sity for selecting grand jurors from designated dis¬ 
tricts or divisions of a county, as, for example, from 
the particular division or locality in which the court 
is held or from the different divisions proportion¬ 
ately.®® It has been held essential to the legal ex¬ 
istence of a grand jury that there be a substantial 
compliance with the requirements of such statutes,®^ 
and a grand jury drawn in violation of a statute 
providing that not more than a certain number 
should be drawn as grand jurors from any specified 
division has been held to acquire no legal exist¬ 
ence.®® On the other hand, an honest omission 
of jury commissioners to apportion jurors properly 
has been held not fatal.®® 

In the federal courts compliance should be had 
with the federal statute which provides that jurors 
shall be returned from such parts of the district, 
from time to'time, as the court shall direct, so as to 
be most favorable to an impartial trial, and so as 
not to incur an unnecessary expense, or unduly bur¬ 
den the citizens of any part of the district with 
such service.®^ While a federal grand jury may be 
selected from a particular section or division of a 
district,®® this method of selection should not be 
employed unless found necessary.®® The provision 
of the federal constitution granting an accused the 
right to trial by a jury of the district wherein the 
crime was committed does not require that the 
grand jury be selected from the entire district ;®7 


Sa La.—State v. Flint, 26 So. 913, 
52 La.Ann. 62—State v. Bradley, 
32 La.Ann. 402. 

51. 06U—^Harris v. State, 12 S.SL2d 
64, 191 Ga. 243. 

52. La.—State v. Mitchell, 96 So. 
180, 153 La. 585. 

53. Ala.—Sims v. State, 41 So. 418, 
146 Ala. 109. 

54i La.—State v. Smith, 96 So. 127, 
153 La. 577. 

55. Ga.—^Rosenblatt v. State, 58 S. 
'EL 1107, 2 Ga.App. 649. 

56. TJ.S.—Hammerschmidt v. T7. S., 
C.C.A.Ohlo, 287 F. 817, certiorari 
granted 43 S.Ct. 521, 262 U.S. 786, 
67 Ij.S3d. 1207, and reversed on oth¬ 
er grounds 44 S.Ct 511, 265 U.S. 
182, 68 Ii.F4. 968. 


11 C.J. p 914 note 28—28 C.J. p 777 
note 74 [bj. 

57. lo-^va.—State v. Brandt, 41 Iowa 
593—^Dutell v. State, 4 Greene 125. 

5& Neb.—^Patrick v. 'State, 20 N.W. 

121, 16 Neb. 830. 

28 ax p 777 note 79. 

59. Ala.—WiUlams v. State, 61 Ala. 
83. 

N.H.—State v. Jackson, 90 A. 791, 77 
N.H. 287. 

60. Al€L—^McCollum V. State, 93 So. 
261, 18 Ala.App. 558. 

HI.— ^People V. Green, 161 N.BL 88, 
829 HL 576—People v. Sepich, 287 
IlLApp. 178. 

28 C.J. p 777 note 81. 

ex lU.—^People V. G-reen, 161 N.IL 
83. 329 IlL 576. 

28 aJ. p 777 note 82. 
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62. Iowa.—State v. Kouhns, 73 N.W. 
353, 103 Iowa 720—State v. Rus¬ 
sell, 58 N.W. 915, 90 Iowa 569, 28 
L.R:A. 195. 

63. Hawaii.—^Territory v. Braly, 29 
Hawaii 7. 

64. U.S.—^Williams v. U. S., C.C.A. 
Cal., 276 F. 129. 

28 C.J. p 777 note 84. 

66. U.S.—Seadlund v. U. S., C.C.A. 
Ill., 97 F.2d 742—In re Petition for 
Special Grand Jury, D.C.Pa., 60 F. 
2d 973. 

28 C.J. p 777 note 84 [a] (1). 

66. U.S.—In re Petition ior Special 
Grand Jury, supra. 

67. U.S.—Seadlund v. U. S., C-GA. 
Ill., 97 P.2d 742. 

28 aj. p 777 note 84 [a] (6). 
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it merely prohibits selection of the jury from be¬ 
yond the district.®* 

§ 12. - Discrimination in Selection 

The officers selecting grand Jurors, although vested 
with discretion, should not discriminate against any 
group on the ground of sex, religion^ political affilia¬ 
tions, race, or color. However, the mere absence of 
members of a particular group from a grand Jury does 
not of itself establish discrimination, or vitiate the ac¬ 
tion of the grand Jury. 

The officials charged with the drawing or selection 
of the grand j'ury are usually vested with a wide 
discretion in the selection of grand j'urors and the 
determination of their fitness,®^ but they must ex¬ 
ercise impartiality in the performance of their du¬ 
ties.*^® While a person accused of a crime has the 
right to insist that no incompetent person shall be 
a member of the grand jury which investigates hi? 
case, he has no right to have any particular one of -, 
the competent persons,or any particular type or 
class of persons, *^2 drawn for service; and the rule 
has been laid down that while a grand jury should 
be selected with a view to the qualifications pointed 
out by law without inquiry whether the individuals 
selected do or do not belong to any particular so¬ 
ciety, sect, or denomination, social, benevolent, po¬ 
litical, or religious, yet where those who are se¬ 
lected are unexceptionable, the fact that others 
equally unexceptionable are excluded is no ground 


of challenge to the array or of objection to the in- 

dictment.'^S 

Where women are competent jurors it is improp¬ 
er and irregular for jury commissioners to consider 
sex in making their selection.'^^ However, the fact 
that the commissioners do consider the sex of the 
persons whom they include in their list does not 
make a grand jury selected from the list illegal if 
no prejudice appears,^^ and there is no statutory or 
constitutional provision requiring that both men and 
women shall serve on grand juries.*^® Where only 
a short time has elapsed between the summoning of 
a federal grand jury and the effective date of a 
state statute making women eligible for grand jury 
service, the omission of the names of women from 
federal grand jury lists is not error, particularly 
if women's names have not yet appeared on the 
state jury lists 

Race or color. As shown in Civil Rights § 5, 
and Constitutional Law § 540, it is improper to ex¬ 
clude persons from the grand jury lists because of 
race or color. Such exclusion will affect the legal¬ 
ity of the grand jury and actions taken by it against 
persons of the race or color discriminated against,'^® 
provided objection has been taken at the proper 
time and in the proper manner.^® However, since 
the presumption is that in the selection of grand 
jurors the officers performed their duty, see Crim¬ 


es. TJ.S.—Seadlund v. XT. S., supra. 

69. TJ.S.—S. V. Ballard, D.C.CaL, 
35 F.Supp, 105. 

Ala.—^Norris v. State, 156 So. 656, 
229 Ala. 226, certiorari granted 
Norris v. State of Alabama, 66 S. 
Ct. 346, 293 U.S. 662, 79 L.Ed. 656, 
reversed on other grounds 65 S. 
Ct. 679, 294 U.S. 587, 79 Ii.Ed. 1074. 
La.—State v. Pierre, 3 So. 2d 896, 
198 Ua. 619, certiorari denied Pierre 
V. State of liouislana, 62 S.Ct. 186, 
314 U.S. 676. 86 L.Ed. 541. 

Tex.—^Hamilton v. State, 160 S.W.2d 
395, 141 Tex.Cr. 614, certiorari de¬ 
nied Hamilton v. State of Texas, 
62 S.Ct. 117, 314 U.S. 609, 86 U. 
Ed. 490. 

70. U.S.—^U. S. V. Ballard, D.C.CaL, 
35 F.Supp. 106. 

Ga.—Heaton v. State, 144 S.B. 782, 
167 Ga. 147, reversing 139 S.B. 
103, 37 Ga.App. 196, and mandate 
conformed to 145 S.E. 634, 88 Ga. 
App. 696. 

S.C.—State V. Bichardson, 146 S.E. 
676, 149 S.C. 121. 

Wis.—Petition of Salen, 286 N.W. 6, 
231 Wis. 489. 

71. Idaho.—State v. Dunn, 94 P.2d 
779, 60 Idaho 668. 

La.—State v. Mobley, 176 So. 482, 
187 La. 769. 

Wis.—State v. Wescott, 217 N.W. 283, 
194 Wis. 410. 


73b La.—State v. White, 192 So. 346, 
193 La. 775. 

73. U.S.—Ruthenberg v. U. S., Ohio, 
38 act. 168, 245 U.S. 480, 62 L.Ed. 
414. 

28 C.jr. p 778 note 90. 

74. Wis.—Petition of Salen, 286 N. 
W. 6, 231 Wis. 489. 

Competency of women to serve see 
supra 5 6. 

76. Iowa.—State v. Sangrster, 192 N. 
W. 165, 196 Iowa 496. 

Wis.-Petition of Salen, 286 N.W. 6, 
231 Wis. 489. 

76. U.S.—U. S. V. Ballard, D,C.Cal., 
36 F.Supp. 105. 

Wis.—^Petition of Salen, 286 N.W- 6, 
281 Wis. 489. 

77. U.a—Glasser v. U. S., IlL, 62 
act. 467, 316 U.S. 60, 86 L.Ed. 680, 
modifying, C.C.A., U. S. v. Glasser, 
116 F.2d 690, certiorari granted 61 
act. 836, 313 U.S. 651, 85 L.Ed. 
1516, Kretske v. U. S., 61 S.Ct. 836, 
313 U.S. 661, 86 L.Ed. 1516, and 
Roth V. U. S., 61 act 835, 313 
U.S. 661, 86 L.Ed. 1616, and rehear¬ 
ing denied Kretske v. U.- S., 62 S. 
Ct 629, 316 U.S. 827, 86 L,Ed. 1222, 
and Roth v. U. a, 62 aCt 637, 315 
U.S. 827, 86 L.Bd. 1222. 

7a U.S.—^Hill V. State of Texas, 62 
act 1169, 316 U.S. 400, 86 L.Ed. 
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1659, reversing Hill v. State, Tex. 
Cr., 157 S,W.2d 369, certiorari 
granted Hill v. State of Texas, 62 
act 1048, 316 U.S. 665, 86 L.Ed. 
1735. 

28 C.J. p 778 note 92. 

Application, of principles governing 
petit Juries 

Principles which forbid discrim¬ 
ination in selection of petit juries 
govern selection of grand juries.— 
Pierre v. State of Louisiana, 69 S.Ct 
636, 306 U.S. 364, 83 L.Bd. 757, re¬ 
versing State V. Pierre, 180 So. 630, 
189 La. 764, certiorari granted Pierre 
V. State of Louisiana, 59 aCt 100, 
306 U.S. 686. 83 L.Ed. 370. 

Administration of statute 

Fact that statute providing for 
selection of grand jury is fair and 
capable of being carried out without 
racial discrimination is not sufficient 
if it is administered in such a man¬ 
ner as practically to prescribe a 
particular group.—Smith v. State of 
Texas. 61 S.Ct. 164, 311 U.S, 128, 85 
L.Ed. 84, reversing 136 S.W.2d 842, 
140 Tex.Cr. 666, certiorari granted 60 
S.Ct. 891, 309 U.S. 651, 84 L.Bd. 1001, 
mandate conformed to 147 S.W.2d 
1118, 140 Tex.Cr. 665. 

79. U.S.—^U. S. ex reL Jackson v. 
Brady, D.C.Md., 47 F.Supp. 362, af¬ 
firmed, C.C.A., 133 F.2d 476. 
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inal Law § 589, the facts showing a discrimination 
must be established by competent evidence and 
the absence of negroes on particular grand juries,^^ 
or the fact that negroes arc not placed on grand 
juries in the proportion that negroes bear to the 
white population generally, does not of itself es¬ 
tablish a violation of the rights of negroes. A 
grand jury may be composed of all negroes or all 
whites, or it may be a mixture of the two, if no 
one is discriminated against because of his race.^3 
The mere failure to place a colored man on the 
jury commission is not of itself fatal to the legality 
of the grand jury.^^ 

§ 13 . - Record of Selection and Drawing 

A record must be made of the matters pertaining 
to the selection and drawing of grand Juries where the 
statutes so require, but ^not otherwise. Amendment of 
the record is sometimes permitted. 

Under some statutes the names of prospective 
grand jurors are required to be recorded. In the 
absence of statutory requirement, it is not necessary 
that a record be kept showing the selection of jury 
lists^® or the manner of the drawing of the pan- 
el-S*^ The failure to enter on the minutes the court’s 
order directing the clerk and the jury commissioner 
to place in the jury box the number of names re¬ 
quired by statute does not render the grand jury an 
illegal body.ss Xhe fact that the list of grand ju¬ 


rors was not signed by the commissioners has been 
held not fatal where it appeared that the list drawn 
by them was in fact the one from which the grand 
jury in question was drawn.®^ 

Amendment of record. Where a statute requires 
that the call for a special meeting of the officials 
charged with preparing a panel of grand jurors be 
signed by a designated number of the officials, and 
the record of the clerk shows that the call was 
signed by a smaller number, the record may be 
properly amended to speak the truth and show that 
the required number have signed.^® 

§ 14. Stimmoning 

a. In general 

b. Writ 

a. In General 

The mode of summoning grand jurors, the number 
to be summoned, and the time of summoning, depend on 
the terms of the governing statutes, which must be 
substantially complied with. Technical Irregularities, 
however, are not fatal, particularly under statutes which 
are directory merely, or which expressly limit the ef¬ 
fect of Irregularities. 

At common law a grand jury could be summoned 
by open venire, and, in the absence of statute oth¬ 
erwise providing, this mode of summoning a grand 
jury is still available.®^ At present the method of 


aa Tex.—Hill V. state, Cr., 167 S. 
W.2d 369, certiorari granted Hill v. 
State of Texas, 62 S.Ot. 1048, 816 

U.S. 656, 86 L.Bd. 1736 and re¬ 
versed on other grounds 62 S.Ct. 
1159, 316 U.S, 400, 86 L-Bd. 1569— 
Seals V. State, 139 S.W.2d 105, 
189 Tex.Cr. 162—^Langrum v. State, 
78 S.W.2d 973, 128 Tex.Cr. 23— 
Ramirez v. State, 40 S.W.2d 138, 
119 Tex.Cr. 862, certiorari denied 
Ramirez v. State of Texas, 52 S. 
Ct 86, 284 U.S. 669, 76 Lr.Hd. 558 
—Ross V. State, Cr.. 7 S.W.2d 1078. 
28 C.X p 778 note 93. 

Determination, as to dlscrinalnatloa 

(1) Whether race discrimination 
was practiced by a Jury commission 
in selection of prospective grand 
Jurors is an issue of fact and must 
be established by testimony with 
some decree of certainty to overcome 
prevailing presumption that commis¬ 
sioners, in discharge of their official 
duties, complied with law.—Hill v. 
State, Tex.Cr. 167 S.Wr.2d 869, certio¬ 
rari granted Hill v. State of Texas, 
62 S.Ct. 1048, 316 U.S. 665, 86 L..Bd. 
1736, and reversed on other grounds 
62 act. 1169, 316 U.S. 400, 86 L..Bd. 
1559. 

(2) Determination of the question 
whether race discrimination was 
practiced in selection of grand Jury 
has been held to be a matter ad¬ 


dressed to discretion of trial court 
—Dugo V. State, 124 S.W'.2d 344, 136 
Tex.Cr. 226. 

SI. U.S.—^U. S. ex rel. Jackson v. 
Brady, D.C.Md., 47 F.Supp. 362, af¬ 
firmed, C.C.A., 133 F.2d 476. 

Tex.—^Hamilton v. State, 160 S.W.2d 
895, 141 Tex.Cr. 614, certiorari de¬ 
nied Hamilton v. State of Texas, 
62 act. 117, 814 U.S. 609, 86 L.EId. 
490—^Ryan v. State, 128 S.W'.2d 659, 
136 Tex.Cr. 140, followed in Hines 

V. State, 123 S.W.2d 660, 136 Tex. 
Cr. 94, certiorari denied and ap¬ 
peal dismissed Hines v. State of 
Texas, 69 S.Ct 828, 807 U.S. 609, 83 
D.£!d. 1493, Brown v. State, 123 S. 

W. 2d 661, 136 Tex.Cr. 60, certiorari 
denied and appeal dismissed 69 S. 
Ct 829, 307 U.S. 609, 83 DEd. 1493, 
and Hunter v. State, 123 S.W‘.2d 
661, 136 Tex.Or. 96, certiorari de¬ 
nied and appeal dismissed 69 aCt 
829, 307 U.S. 609, 83 L.Ed. 1498, 
certiorari denied and appeal dis¬ 
missed Ryan v. State of Texas, 59 
S.Ct 828, 307 U.S. 609, 83 L.Bd. 
1493—Ross V. State, Cr., 7 S.W.2d 
1078. 

82. Fla.—State t. Lewis, 11 So.2d 
337. 

La.—State v. Pierre, 3 So.2d 896, 198 
La. 619, certiorari denied Pierre v. 
State of Louisiana, 62 S.Ct 186, 
314 U.S. 676, 86 L.Bd. 541. 
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Tex.—^Hamilton v. State, 160 S.W.2d 
396, 141 Tex.Cr. 614, certiorari de¬ 
nied Hamilton v. State of Texas, 
62 S.Ct 117, 314 U.S. 609, 86 L.Bd. 
490. 

83. Fla.—State v. Lewis, 11 So.2d 
337. 

La—State v. White, 192 So. 346, 193 
La 775. 

84. Tex.—^Thomas v. State, 96 S.W. 
1069, 49 Tex.Cr. 633. 

85. Ind.—Weer v. State, 36 N.E.2d 
787, 219 Ind. 217, rehearing denied 
37 N.B.2d 537, 219 Ind. 217. 

80L Iowa—State v. Carney, 20 Iowa 
82. 

8ff. Iowa—State v. Howard, 10 Iowa 

101 . 

28 C.J. p 779 note 3. 

8a U.S.—Williams v. U. S., C.C.A. 
Cal., 275 F. 129. 

89. Tex.—Bryant v. State, 260 S.W. 
698, 97 Tex.Cr. 11. 

sa Ill.—^People V. Routson, 188 N.B. 
883, 364 Ill. 573. 

91. Colo.—^Rogers v. People, 94 P.2d 
463, 104 Colo. 694. 

Territorial dlstxiot oonrta have 
power to Invoke the common-law 
method of summoning grand Jurors 
when no other provision is made by 
statute or when the provision so 



38 C.J.S. 


GRAND JURIES 


summoning grand jurors is very generally regulated 
by statute in the different jurisdictions, and the par¬ 
ticular method depends on the terms of the govern¬ 
ing statute.92 There must be a substantial com¬ 
pliance with the method of summoning prescribed 
by such statute but a substantial compliance is 
sufficient, and mere irregularities not amounting to 
a substantial departure from the method prescribed 
by statute are immaterial,^^ particularly under stat¬ 
utes providing that a jury summoned in an informal 
or irregular manner shall nevertheless be deemed a 
legal jury after it has been impaneled and swom,^^ 
or under statutes providing that irregularities in 
summoning a grand jury shall not be fatal unless 
-defendant has thereby been deprived of some sub¬ 
stantial right.®® 

According to some authorities it is not necessary 
that the sheriff serve the venire on the grand ju¬ 
rors personally, service on the grand jurors by mail, 
to which they respond, being considered sufficient,®^ 
in the absence of any showing that the substantial 
rights of accused were prejudiced thereby.®® How¬ 
ever, there is also authority which holds that notice 
given by the sheriff by mail, or otherwise than by 
service of the regular writ, is not a legal sum¬ 
mons.®® 

Statutes as mandatory or directory, A statute 


§ 14 

providing for the summoning of a grand jur>' is 
directory when a departure therefrom does not in 
the absence of fraud or prejudice militate against 
other statutory or constitutional rights of the party 
challenging the regularity of the selection of the 
grand jury.^ A mandatory statute pertaining to the 
summoning of a grand jury is one required to be 
observed in order to prevent fraud, unjust prosecu¬ 
tion, or an invasion of statutory or constitutional 
rights of citizens.® Provisions respecting the sum¬ 
moning of grand jurors are of course directory only, 
where the governing statute expressly so provides.® 

Prior order of court. At common law it seems 
that a precept for the summoning of grand jurors 
might be issued independently of any action on the 
part of the court,^ and, under some statutes, the 
clerk in issuing a venire acts ex officio and under 
the mandate of the statute and not by direction or 
authority of the court.® However, under the stat¬ 
utes in many jurisdictions a prior order of the court 
authorizing the summoning of grand jurors is the 
proper mode of procedure,® although failure to 
comply with such statutes has been held not to af¬ 
fect the validity of the action of the grand jury 
summoned.*^ The court may organize the panel if 
found in attendance, although it has come in re¬ 
sponse to a summons issued without the prescribed 


made Is inadequate.—^Moran v. Terri¬ 
tory, 78 P. Ill, 14 Okl. 544. affirmed 
203 U.S. 96, 27 S.Ot 26, 61 L.BcU 106 
—28 C.J. p 779 note 11. 

sa. Arlz.—^Kingsbury v. State, 232 
P. 887, 27 Ariz. 289, modified on re¬ 
hearing on other grounds 286 P. 
140, 28 Ariz. 86. 

Tex.—Winn v. State. 186 S.W.2d 118, 

. 138 Tex.Cr. 202. 

28 C.J. p 779 note 5. 

Bnnunons for general aervloe 

Judicial Code § 284, Oomp.St. $ 
1261. does not require grand jurors 
to be summoned as such, and a grand 
Jury is lawfully constituted where 
jurors' are summoned generally for 
service for the term, and from those 
summoned part are by direction of 
the court selected and sworn for 
grand Jury service.—Baker v. U. S., 
C.C.A.Tenn., 10 F.2d 60. 

^3. Tex.—^Woolen v. State, 160 S.W. 

1166, 68 Tex.Cr. 189. 

28 C.J. p 779 note 7. 

Organization of grand Jury as affect¬ 
ing validity of Indictment see the 
CJ.S. title Indictments and In¬ 
formations $ 17, also 31 C.J. p 674 
note 67’-p 676 note 73. 

Substantial compliance in completing 
defective panel see infra, § 22. 
Irregularities In summoning as 
ground for challenge see infra $22. 


34. Ill.—People v. Birger, 160 N.E. 

664. 329 Ill. 362. 

28 C.J. p 779 note 8. 

XTonappearaace of person Improperly 
summoned 

If a person is summoned who was 
not drawn and selected, and who. does 
not appear, such summons does not 
work any irregularity in the organi¬ 
zation of the grand Jury.—Sylvester 
V. State. 72 Ala. 201. 

Voluntary appearance 

If grand Jurors regularly selected 
appear voluntarily, the fact that they 
are not summoned does not affect the 
legal organization of the Jury. 

Ala.—Sylvester v. State, 72 Ala. 201, 
Ind.—^Hughes v. State, 64 Ind. 95. 
Place of summoning 

The fact that grand Jurors are 
sumnloned while at the courthouse 
rather than at their respective homes 
does not change their competency to 
serve.—^People v. Birger, 160 N.B, 564, 
329 Ill. 352. 

9& Miss.—^Nelson v. State, 133 So. 

248, 160 Miss. 401. 

96;. Okl.—Gravltt v. State, 279 P. 
<988, 44 Okl.Or. 45. 

97, Ill.-^People V. Sink, 30 N.B.2d 
40. 374 Ill. 480—^People v. Wallace, 
135 N.B. 723, 303 Ill. 604—^People 
V. Sepich, 237 IlLApp. 178. 

99. IlL—^People v. Wallace, 136 N.B. 
723. 308 Ill. 604. 
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99. W.Va.—State v. Austin, 117 S.B. 
607, 93 W.Va. 704. 

1- Pla.—Gray v. State, 197 So. 333, 
148 Fla. 588. 

Provisions held directory 
Colo.—^Rogers v. People, 94 P.2d 453, 
104 Colo. 594. 

Okl.—State v. Gossett, 252 P. 8, 122 
Okl. 37—State v. Kirkpatrick, 252 
P. 8, 122 OkL 37—State v. Hastings, 
262 P. 8, 122 Okl. 37—State v. 
Childers, 252 P. 6, 122 OkL 64. 

28 C.J. p 779 note 6. 

tL Fla.—Gray v. State, 197 So. 333, 
143 Fla. 688. 

9. Miss.—^Atkinson v. State, 101 So. 
490, 137 Miss. 42. 

4u Va.—Curtis v. Commonwealth, 13 

S.B. 73, 87 Va. 689—Commonwealth 
V. Burton, 4 Leigh 646, 31 Va. 646. 
26 Am,D. 337. 

6. Me.—State v. Symonds. 36 Me. 
128. 

6. U.S.—Rice V. U. S., C.C.A.N.T., 85 
F.2d 689, certiorari denied 50 S.Ct. 
246, 281 U.S. 730, 74 L.Ed. 1146. 

Ala.—^Bolton v. State, 150 So. 362, 
25 Ala.App. 539, certiorari denied 
150 So. 364, 227 Ala. 466. 

28 C.J. p 779 note 14. 

7. Mo.—State v. Connell, 49 Mo. 282. 
28 C.J. p 779 note 16. 
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order therefor.* 

Number to be summoned. At common law the 
sheriff of the county was required to return to ev¬ 
ery session of the peace, and every commission of 
oyer and terminer, and of general jail delivery, 
twenty-four good and lawful men. of the county.^ 
At present the number of g:rand jurors to be sum¬ 
moned is governed by the applicable statutory or 
constitutional provision.^^ While statutes of this 
character have been regarded as directory,^! it 
has also been held that the summoning of a greater 
number than the statute directs is a substantial de¬ 
parture from the method of selection prescribed, 
and fatal to the legal existence and competency of 
a grand jury.^* 

Time of summoning. Where statutes prescribe 
the time of summoning grand jurors, as for example 
where they require that grand jurors shall be sum¬ 
moned or notified, or that the writ shall issue, with¬ 
in a specified period prior to the commencement of 
the term, the statutory provisions should be com¬ 
plied with in every respect.^* Such statutes are 
frequently considered directory, however,so that 
a deviation therefrom which cannot be harmful does 
not vitiate the organization or actions of the grand 
jury.15 Thus, under the view that statutes of this 
character are directory to the sheriff or officer, and 
intended for the convenience of grand jurors that 
they may have sufficient notice of the service re¬ 
quired of them, it is held that, if the grand jurors 
attend and serve without such notice, the validity of 
the organization of the grand jury is not affected.^* 

b. Writ 

The fssuance and return of a writ of venire facias 
or similar process are required In many Jurisdictions for 


the summoning of a grand jury. Technical defects In 
the writ or return usually are not considered fatal to 
the legality of the grand Jury. 

At common law the process for summoning a 
grand jury was a precept either in the name of the 
king or of two or more justices of the peace direct¬ 
ed to the sheriff.Jn many jurisdictions in this 
country the rule has been laid down either at com¬ 
mon law or under statute that a writ of venire 
facias or a process in the nature of that writ is 
necessary for the bringing together of a grand jury 
authorized to find valid indictments, and that the 
courts are without power to dispense with it.l* A 
contrary rule has been laid down, however, under 
statute in other jurisdictions.!* It is too late after 
trial and conviction to raise the objection that a 
writ summoning the grand jury was not issued.*® 

Requisites and validity. The general rule is that 
slight irregularities or mere defects in the form of 
the writ are immaterial.*! The legality or compe¬ 
tency of the grand jury has been held unaffected by 
the absence of a statement of the qualifications of 
the grand jurors,** the failure to state the full or 
exact name of a grand juror,** the omission of the 
name of the town in the address of the venire,*^ 
or the affixing of an erroneous date.*® It has been 
held immaterial also that the writ is signed by the 
clerk of the court without giving his official sig¬ 
nature,** or that the mandatory direction of the 
writ is in the name of the clerk instead of the name 
of the court.*7 It has been held that, in the absence 
of a statute requiring it, the order for a grand jury 
need not state for what time or period it is to 
serve.** In some cases it has been held that the 
absence of the seal of the court issuing a venire 
facias is not a mere irregularity, but renders the 


& Ind.—Hess v. State, 73 lud. 637. 

9. Neb.—Patrick v. State, 20 N.W. 
121, 16 Neb. 330. 

28 C.J. p 781 note 48. 

10. Ill.—People V. Lieber, 1*92 N.E. 
331, 367 III. 423. 

28 C.J. p 781 note 49. 

Number of grand jurors to be Im¬ 
paneled see infra $ 18. 

11. Ill.—Beasley v. People, 89 Ill. 
571. 

28 C.J. p 781 note 50. 

12- Miss.—^Leathers v. State, 26 
Miss. 73. 

13- Mass.—Commonwealth v. Krath- 
ofski, 50 N.E. 1040, 171 Mass. 459. 

Utah.—^Thorp v. People, 24 P. 908, 3 
Utah 441. 

Any day daring term 

If the court may order an open 
venire for a grand jury ‘‘during the 
term,*’ the particular day of the term 


on which the order is made is imma¬ 
terial.—Rogers V. People, 94 P.2d 453, 
104 Colo. 594. 

l d. Tex.—King v. State, 234 S.W. 
1107, 90 Tex.Cr. 289. 

15. Tex.—King v. State, supra. 

le. Ky.—White v. Commonwealth, 
85 S.Wr. 753, 120 Ky. 178, 27 Ky.Li. 
561. 

28 C.J. p 781 note 46. 

17. Va.—Curtis v. Commonwealth, 18 
S.B. 73, 87 Va. 589. 

28 C,J. p 779 note 18. 

18. Va.—Curtis v. Commonwealth, 
supra. 

28 C.J. p 779 note 19. 

19. Mo.—Samuels v. State, 3 Mo. 68. 
28 C.J. p 780 note 20. 

20. Va.—Robinson v. Common¬ 
wealth, 14 S.E. 627, 88 Va. 900. 

28 C.J. p 780 note 21. 

21. IlL—^People V. Birger, 160 N.E. 
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564, 569, 329 Ill. 352, citing 'Corpus 
Juris. 

28 C.J. p 780 note 22. 

22. Ala.—Stewart v. State, 18 So. 
319, 98 Ala. 70. 

28 C.J. p 780 note 23. 

23. Ala.—Stoneking v. State, 24 So. 
47, 118 Ala. 68. 

28 C.J. p 780 note 24. 

24. Mass.—Commonwealth v. Moran, 
130 Mass. 281. 

25. Va.—^Davis v. Commonwealth, 15 
S.E. 388, S-S Va. 132. 

28 C.J. p 780 note 26. 

26. Neb.—Drake v. State, 17 N.W. 
117, 14 Neb. 535. 

Tenn.—State v. Cole, 9 Humphr. 626. 

27. Tenn.—State v. Cole, supra. 

28. U.S.—U. S. V. Lewis, D.C.Mo., 
192 F. 633. 
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venire void,29 but in other cases the absence of the 
seal has been regarded as an irregularity only.29 
Where a venire facias is required to bear the test 
of a specified officer, a venire facias tested in the 
name of another is insufficient.^! The fact that a 
writ of venire facias contained a statement of qual¬ 
ifications not required of grand jurors by law has 
been held to be a material irregularity.^^ 

Return. The rule is laid down both under stat¬ 
ute's and at common law^^ that the sheriff must 
make a return to the court or some duly authorized 
official showing the names of grand jurors sum¬ 
moned and reciting such other facts as are required 
by law; but immaterial omissions or irregularities 
in the return will not affect the legality of a gp*and 
jury or validity of its action, where it appears that 
its members were legally drawn and actually at¬ 
tended in obedience to the summons they received.S5 
The court may authorize the officer to amend his 
return according to the facts and it may per- 
mitS7 or directSS him to complete his return by 
signing it 

§ 15. -Who May Summon 

At common law grand Jurors were summoned by the 
sheriff, and this Is still the rule In the absence of stat¬ 
ute otherwise providing. Other officers may perform 
such duty, however, where the sheriff is unable to act. 


At common law grand jurors were summoned by 
the sheriff,29 and, unless otherwise provided by stat¬ 
ute, the sheriff generally is still the proper officer 
to summon grand jurics.^^ Where the sheriff is 
not expressly required by law to summon the jury 
in person, it has been held that he may do so by 
deputy.^! Officers other than the sheriff may be re¬ 
quired to summon grand jurors by virtue of provi¬ 
sion to that effect, ^2 or by reason of the disqualifi¬ 
cation of the sheriff or his inability to act.^2 Jt 
has been held that, if a grand juror receives notice 
and attends, it is immaterial by whom he was 
served.^^ 

§ 16. Impaneling and Organization 

Grand juries are to be Impaneled In the manner pre¬ 
scribed by statute, but mere irregularities In impaneling 
ordinarily do not vitiate their action. 

The selection, from the whole number summoned, 
of those who are to be sworn as grand jurors and 
the formation of the grand jury by the court has 
been designated by the term “impaneling.”^® The 
manner of selecting the grand jury from the num¬ 
ber summoned by the sheriff or other officer and in 
attendance as grand jurors is frequently regulated 
by statute or constitutional provisions,^® provision 


29. Me.—State v. Tlemins, -Be Me. 

142, 22 Am.R. 552. 

28 C.J. p 780 note SO. 

30l N.H.—State V. Bradford, 57 N.H. 
188. 

28 O.J. p 780 note S3.. 

31. U.S.—^U. S. V. Antz, O.C.Ija., 16 
F. 119, 4 Woods 174. 

32. Va.—Wash v. Commonwealth, 16 
GratL SSO, 57 Va. 630. 

33. Ky.—Commonwealth v. Barry, 
Hard. 229. 

N.J.—State V. Rickey, 9 N.J.Law 293. 
28 O.J. p 780 note 36. 

34. NT.J.—State v. Rickey, supra. 

35. IlL—^People v. Birger, 160 N.B. 
564, 569, 329 Ill. 352, citing CoxpuB 
Juris. 

28 C.J. p 781 note 37. 

36. Ala.—Rampey v. State, 3 So. 
598, 83 Ala. 31. 

28 C.J. p 781 note 38. 

37. Mass.—Commonwealth v. Moran, 
130 Mass. 281. 

28 C.J. p 781 note 39. 

38. Pa.—Commonwealth v. Chaun- 
cey, 2 Ashm. 90. 

39. Conn.—State v. Remp, 9 A.2d 63, 
126 Conn. 60. 

Fla.—Hicks v. State, 120 So. 330, 97 
Fla. 199. 

Ind.—^Randolph v. State, 162 N.E. 656, 
200 Ind. 210. 

KD.—State v. WaUa, 224 N.W. 211, 


214, 67 N.D. 726, citing Oorpus Ju¬ 
ris. 

28 C.J. p 773 note 46. 

40. W.Va.—State v. Austin, 117 S.B. 
607, 93 W.Va. 704. 

28 C-jr. p 781 note 41. 

41. N.D.—^Zinn v. Morton County 
Dist. Ct., 114 N.W. 475, 17 N.D. 128. 

28 C.J. p 781 note 42. 

42. CoTULty clerk 

N.T.—Livoti V. Fitzgerald, 6 N.Y.S. 
2d 588, 255 App.Div. 711. ! 

43. Tex.—Smith v. State, 280 S.W. 
200, 103 Tex.Cr. 108. 

28 C.J. p 781 note 43. 

44. Ky.—Commonwealth v. Graddy, 
4 Mete. 223. 

Pa.—Commonwealth v. Salter, 2 Pear¬ 
son 461. 

45. Mo.—State v. Hurst, *99 S.W. 
820, 123 Mo.App. 39. 

Wash.—State v. Whatcom County Su¬ 
per. Ct., 144 P. 32, 82 Wash. 284. 
28 C.J. -p 781 note 53. 

Organization and constitution of 
grand Jury: 

Demurrer to indictment see the 
C.J.S. title Indictments and In¬ 
formations S 222, also 31 C.J. p 
819 notes 11-15. 

Motion in arrest of Judgment see 
Criminal Law § 1538. 

Motion to <3Luash indictment see 
the O.J.S. title Indictments and 
Informations § 207, also 31 C.J. 
p 804 note 24 et seq^ 
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Plea in abatement see Criminal 
Law § 427 b C4). 

Validity of indictment see the C. 
J.S. title Indictments and In¬ 
formations § 17, also 31 C.J. p 
574 note 67 et seq. 

Seoord slLOWiiLg reimpaneUng or re¬ 
convening after recess 
Where the record disclosed that 
all of the original grand jurors were 
again sworn, except one who was 
absent, and that another person was 
summoned and sworn to take his 
place, and that all grand jurors were 
Instructed as to their duties, the 
conclusion was justified that the 
grand Jury was reimpaneled and not 
merely reconvened after a temporary 
recess.—Ex parte Harris, 39 S.W.2d 
863, 118 Tex.Cr. 154. 

In Texas, Code Cr.Proc.l935 art 
360 provides that *'a grand juror Is 
said to be Impaneled* after his qual¬ 
ifications have been tried and he has 
been sworn.*'—^Armentrout v. State, 
135 S.W.2d 479, 138 Tex.Cr. 238. 

46. Ala.—Crowder v. State, 175 So. 

330, 27 Ala.App. 522. 

Ill.—^People V. Lieber, 192 N.B. 331, 
357 Ill. 423. 

Wis.—State V. Lawler, 267 N.W. 66, 
221 Wis. 423, 105 A.L.R. 568. 

28 O.J. p 781 note 64. 

Powev of particular court to orgaa- 
Ize 

Acts 38th Leg. c 76 §§ 2, 9, creating 
district court of ninety-second judi- 
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being made in some instances for selection by lot.^^ 
A statutory requirement that the grand jury shall 
be drawn or selected in a particular manner from 
the grand jurors summoned may be dispensed with 
where the precise number required to fill the panel 

are in attendance.^8 

It is essential to the legal existence of a grand 
jury that there be a substantial compliance with the 
mode or manner of impaneling prescribed by stat- 
ute>^ Substantial compliance usually is sufficient; 
and, as a general rule, sometimes declared by stat¬ 
ute, mere irregularities in impaneling a grand jury, 
not affecting the competency of any of the mem¬ 
bers, will not vitiate their action.50 

§ 17. -Time of Appearcuice and Organi¬ 

zation 

The time when the grand Jury !e to be organized le 
generally prescribed by statute. 

The terms of court for which grand juries are 
to be summoned and the time when they are to ap¬ 
pear and be impaneled, or organized, are very gen¬ 
erally prescribed by statute, a discretion in these 
respects being in many instances vested in the 


court.5i In the absence of statutory provision re¬ 
quiring gp'and jurors to be summoned to appear or 
the grand jury to be organized on the first day of 
the term, the organization may take place at any 
time during the term .^2 Statutes providing for the 
organization of a grand jury on the first day of the 
term have been held directory.^S 

That the grand jury was impaneled and sworn 
before the date set by the order of the court has 
been held to be immaterial, in the absence of a 
showing that defendant was prejudiced thereby. 

§ 18. -Number of Jurors 

At common law a grand jury is composed of not 
less than twelve nor more than twenty>three, but the 
number Is now very generally regulated by constitutional 
or statutory provisions. 

At common law a grand jury must be composed 
of not less than twelve nor more than twenty-three 
"good and lawful men;”56 but the number of per¬ 
sons necessary to be impaneled and sworn and to be 
present for the legal transaction of business is now 
very generally dependent, on constitutional or stat¬ 
utory provisions, either confirming or imposing vari¬ 
ous modifications of the common-law rule.®® 


clal district In Youn^r County, places 
no limitation on power of court pre- 
ventingr it from doing* anything 
which any other district court could 
do, Including organization of grand 
Jury.—Walker v. State, 267 S.W. 985, 
98 Tex.Cr. 663. 

Bxaminatlon hy court 
Ala.—Crowder v. State, 175 So. 880,' 
27 Ala.App. 522. 

Wls.—State V. Wescott, 217 IT.W. 283, 
194 Wis. 410. 

47- Or.—State v. Lawrence, 7 P. 116, 
12 Or. 297. 

48. Ill.—^People v. Kramer, 185 K^.E. 
590, 352 ni. 30^4. 

38 C.J. p 782 note 56. I 

49- Ala.—^Doss V. State, 123 So. 237, 
23 Ala.App. 168, certiorari denied 
123 So. 231, 220 Ala. 80, 68 A.L.R. 
712. 

Md.—State v. Vincent, 47 A. 1036, 91 
Md. 718, 52 L.R.A. 88. 

Miss.—Shepherd v. State, 42 So. 644, 
89 Miss. 147, 10 Ann.Cas. 963. 

Tenn.—State v. Edwards, 129 S.W.2d 
19'9, 174 Tenn. 542, 

28 C.J. p 782 note 67. I 

BO, Ill.—^People V. Lieher, 192 IST.B. 
331, 357 Ill. 423—^People v. Birger, 
160 N,1L 664, 669, 329 Ill. 362, cit¬ 
ing Corpus juris. 

Minn.—State v. G-lnsherg, 208 N.W. 
177, 167 Minn. 26. 

Okl.—State v. Childers, 262 P. 6, 122 
QkU 64,. followed in State v. Gos¬ 
sett, 262 F. 8, 122 OkL 37, State v. 
;?:irkpatr4ck. 262 P. 8, 1^2 Okl. 87 
S4ate v. Hastings, 252 P. 8, 


122 Okl. 37—Blake v. State, 14 P. 
2d 240, 64 Okl.Cr. •62—Smith v. 
State, 287 P. 1103, 46 Okl.Cr. 160— 
Gravitt v. State, 279 P. 968, 44 Okl. 
Cr. 46. 

Tex.—Armentrout v. State, 136 S. 

W.2d 479, 188 TexCr. 238. 

28 C.J. iT 782 note 68. 

Presumption of regularity see Crim¬ 
inal Law § 589. 

rederal grand Jury 
18 XJ.S.C.A. § 656a, relating to ob¬ 
jections to drawing or qualifications 
of grand Jury, is restricted to objec¬ 
tions to irregularities In drawing or 
impaneling of grand Jury and objec¬ 
tions, on ground of disqualification of 
grand Juror.—XT. S. v. McKay, D.C. 
Mich., 45 P.Supp. 1007. 

61- La.—State v. Washington, 120 
So. 633, 167 La. 1021. 

28 C.jr. p 782 note 60. 

Zn advance of session 

Under statute Judge of district 
court, although comprising a single 
parish, can impanel grand Jury In 
advance of session.—State v. Wash- 
ingtozi, supra. 

Where statute prohibits impaneling 
at tenn for civil business exclusive¬ 
ly, court is powerless to impanel 
grand Jury at such term.—Williams 
V. State, 126 So. 40, 166 MIsc. 346. 

52. Ala.—Jackson v. State, 15 So. 
344, 102 Ala 167. 

Wash.—State v. Gilliam, 104 P. 1131, 
66 Wash. 29. 


6a Ind.—Hughes v. State, 54 Ind. 
95. 

28 C.J. p 782 note 62. 

54^ Federal grand Jury 
U.S.—^U. S. V. Lewis, D.C.Mo., 192 P. 
633. 

65- Cal.—Pitts V. Superior Court in 
and for Los Angeles County, 57 P. 
2d 510, 6 Cal.2d 230. 

Ill.—^People V. Lieher, 192 N.B. 331, 
367 Ill. 423—People v. Brautigan, 
142 N.E. 208, 310 IlL 472. 

Ohio.—State v. Ross, 20 Ohio N.P., 
N.S., 369. 

R. I.—State V. Muldoon, 20 A.2d 687, 
67 R.L 80—In re Opinion to the 
Governor, 4 A.2d 487, -62 R.I. 200, 
121 A.L.R. 806. 

S. C.—State V. Bramlett, 164 S.K 873, 
166 S.C. 823. 

28 C.J. p 782 note 64. 

Number to be summoned see supra 
§ 14. 

Maarimuni limit of twenty three 
was fixed because, if body was larg¬ 
er, person might be indicted by less 
than' majority.—Pitts v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 57 P,2d 610, 6 Cal.2d 230. 

56. Ill.—People V. Price, 20 N.B.2d 
61, 371 111. 137, certiorari denied 
Price V. People of State of Illinois, 
60 S.Ct 94, 308 U.S. 551, 84 L.Ed. 
463—People* v. Lieher, 192 N.B. 
331, 357 Ill. 423. 

N.Y.—People v. Blair, 83 N.Y,S.2d 
183. 

Ohio.—State v. Ross. 20 Ohio N.P-,' 
N.S., 369. 
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Validity of statutes fixing number. The federal 
constitution imposes no limitation on the right of a 
state through its legislature to fix the number of 
grand jurors.57 Where a state constitution fixes 
the number of grand jurors at a particular figure, 
such as twelve, the legislature has no power to 
change the number.68 However, a state constitu¬ 
tional provision that the legislature shall have pow¬ 
er to determine the number of grand jurors confers 
a discretion on the legislature as to the number, 
and empowers it to fix the number at less than 
twelve.®^ 

Where the constitution contemplates a common- 
law grand jury of not less than twelve nor more 
then twenty three, it is competent for the legisla¬ 
ture, within the maximum and minimum limits pre¬ 
scribed by the common law, to increase or diminish 
the number of grand jurors without infringing the 
rights of accused guaranteed by the constitution 
but a statute is void which fixes the number of 
grand jurors at less than the common-law minimum 
of twelve.®! 

§ 19. -Appointment, Qualifilcations, and 

Duties of Foreman 

A grand Jury Is usually officered by a foreman who 
Is appointed by the court or elected by the grand jurors. 

Statutes regulating the organization of grand ju¬ 
ries usually make provision for the appointment of 


a foreman. However, it has been held that the 
action of the entire grand jury is not invalidated 
by the failure to appoint a foreman®® or by the ab¬ 
sence of the foreman appointed.®^ No objection to 
the failure to appoint a foreman can be taken where 
it is provided by statute that no objection going 
to the formation of a grand jury can be taken, ex¬ 
cept that the jurors were not drawn in the pres¬ 
ence of the officers designated by law.®® 

The foreman is to be appointed by the person or 
persons designated by statute;®® under some stat¬ 
utes the court is required to appoint the foreman,® 7 
while under other statutes the grand jurors them¬ 
selves are authorized to make the appointment.®® 
In the absence of statute designating the appoint¬ 
ing power, it appears to be a common practice for 
the court to appoint the foreman,®® and it has been 
held that the judge of a court of general jurisdic¬ 
tion has inherent power to appoint the foreman 
and that this authority is not affected by the cus¬ 
tom of permitting the members of the grand jury 
to elect him.70 

After a grand jury has been impaneled and a 
foreman appointed, if the foreman is excused from 
the grand jury another foreman may be appointed, 
and the appointment of a new foreman is sometimes 
expressly authorized by statute.*^! Where the fore¬ 
man regularly appointed is absent at the time ac¬ 
tion is being taken on an indictment or fails to act 


S.C.--State V. Bramlett, 164 S,B, 873. 

166 S.C. 323. 

28 €.J. p 783 note 66. 

Judgre as one-man grand Jury see 
Criminal Law 9 319. 

Beassembled Jury alter diseharge or 
recess 

(1) The court on reassembling 
grand jury which had theretofore 
been discharged for the term was re¬ 
quired to impanel a grand jury of 
twelve men as required by constitu¬ 
tion.—^Ebc parte Bustamente, 137 S. 
W.2d 29, 138 Tex.Cr. 896—Bx parte 
Harris. 39 S.W.2d 888. 118 Tex.Cr. 
154. 

(2) However, where grand Jury 
have reconvened after temporary re¬ 
cess, and one man is absent, remain¬ 
ing eleven may function as grand 
Jury.—Ex parte Harris, supra. 

(3) Where grand Jury that had 
been impaneled was re€Lssembled and 
only ten of them answered for duty, 
under Const art 7 § 42. a quorum of 
nine being present court could send 
such ten to the grand jury room to 
discharge duties.—State v. Smith, 103 
So. 534, 153 La. 129. 

Hew Oastls Ck>imty, Bela^fare 
I>eL—State v. Lyons. 6 A.2d 495, 1 

38 C.J.S.-64 


Terry 77—State v. Anderson, 166 
A. 662, 5 W.W.Harr. 407. 

57- Colo.—^Parker v. People, 21 P. 

1120, 13 Colo. 155, 4 L.R.A. 803. 

28 C.J. p 783 note 68. 

Due process of law see Constitution¬ 
al Law § 687. 

Validity of statutes fixing number of 
grand jurors for finding indict¬ 
ment see the C.J.B. title Indict¬ 
ments and Informations { 24, also 
31 C.J. p 584 note 28 et seq. 

5S. Tex.—^Rainey v. State, 19 Tex. 
App. 479—^Bx parte Bustamente. 
137 S.w;2d 29, 138 Tex.Cr. 896. 

69. S.C.—State V. Starling, 49 S.C.L. 

120 . 

00. Fla.—^English, v. State, 12 So. 

689, 31 Fla. 340. 

28 C.J. p 783 note 69. 

61. Nev.—State v. Bta,rtley, 40 P. 
372, 22 Nev. 342, 28 L.R.A. 33. 

62. Ill.—^People V. Lieber, 192 N.B. 
321, 357 Ill. 423. 

Minn,—State v. Ginsberg, 208 N.W. 

177, 167 Minn. 2-5. 

28 C.J. p 783 note 74. 

63., Iowa.—State v. Von Kutzleben, 
113 N.W. 484, 136 Iowa 89. 

28 C.J. p 784 note 79. 
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64. Miss.—State v. Coulter, 61 So. 
706, 10-4 Miss. 764. 

66. Ala—Shirley v. State, 40 So. 269, 
144 Ala 35. 

ee, Minn.—State v. Ginsberg, 208 N. 

W. 177, 167 Minn. 25. 

28 C.J. p 783 notes 75, 76. 

67. Mina—State v. Ginsberg, supra 
28 C.J. p 783 note 75. 

OB, Mass.—Commonwealth v. San¬ 
born, 116 Mass. 61. 

28 C.J. p 783 note 76. 

39. Wis.—State v, Wescott, 217 N. 
W. 283, 194 Wis. 410. 

Foreman of grand Jury which 
dieted Aaron Burr was appointed by 
Chief Justice Marshall.—State v. 
Wescott, supra 

7a Ga—^Peeples v. State, 178 S.B. 
860, 178 Ga. 676—Johnson v. State, 
171 S.B. 699, 177 Ga 881. 

71. Ala—Jacobs v. State, 43 So. 70, 
146 Ala. 103. 

Iowa—^Keltler v. State, 4 Greene. 
291. 

Federal grand jury 
U.S.—U. S. V. Belvin, C.C.Va, 46 F. 
381. 
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through incompetency or other cause, a foreman 
pro hac vice may be appointed, and such appoint¬ 
ment is sometimes also authorized by statute.*^^ 

Qualifications. The foreman must be one of the 
grand jurors and, in the absence of statute, need 
have no qualifications other than those of ordinary 
grand jurors.'^^ 

Powers and duties. The foreman is, in the ab¬ 
sence of the court, the presiding officer of the in¬ 
quest; he is the organ through which its inquisi¬ 
tions and proceedings are reported to the court, and 
particular duties devolve on him distinct from those 
of the other members of the grand jury; the most 
important of his duties is to report all bills which 
are submitted to the grand jury and to indorse on 
such bills, as foreman, whether or not they are 
true.*^^ 

§ 20. — Oath of Jurors 

a. In general 

b. Form of oath; mode of administering 

c. Record of oath 

a. In General 

Grand Jurors must be sworn and the oath Is to be 
administered by the officer designated by law. 

It is essential to the legal existence and compe¬ 
tency of a grand jury that all the jurors be swornJ® 


Reswearing. It has been held that grand jurors 
when recalled need not be reswom.76 However, 
where the grand jury serving a court has been dis¬ 
charged for the term, and the court has finally ad¬ 
journed for the term, the court, unless authorized 
by statute, cannot require the attendance of such 
discharged jurors, so as to enpower them, without 
being again sworn or charged, to perform the du¬ 
ties of a grand jury.*^*^ 

Who may administer oath. In the absence of a 
statute designating the officer to administer the oath, 
any officer authorized to administer oaths generally 
may, at the direction of the court, lawfully admin¬ 
ister the prescribed oath to the grand jury.78 A 
grand jury may be lawfully sworn by one who is 
merely a de facto officer.79 

b. Form of Oath; Mode of Administering 

The form of oath required of grand jurora must be 
substantially observed, and In the absence of statutory 
directions the mode of administering the oath is a matter 
of practice. 

The form of oath administered to grand jurors 
is of ancient origin^® and generally remains sub¬ 
stantially unchanged.^1 There are, however, in 
some jurisdictions statutes prescribing its form.82 
The form of oath, whether that required at com¬ 
mon law or by statute, must be substantially ob¬ 
served.^® 


72. La.—State v. Smith, 108 So. 534, 
158 La. 129. 

Minn.—State v. Ginsberg, 208 N.W. 

177, 167 Minn. 25. 

58 C.J. p 784 note 78. 

73. Iowa.—Keitler v. State, 4 Greene 
291. 

Tenn.—State v. Collins, 6 Baxt 151. 

74. Miss.—Cody v. State, 4 Miss. 27. 
28 O.J. p 784 note 82. 

Powers and duties of grand Jury see 
infra §§ 34-36. 

Signature of foreman to indictment 
see the O.J.S. title Indictments and 
Informations § 65, also 81 C.J. p 
619 note 4 et seq. 

Swearing witnesses before grand Ju¬ 
ry see infra § 41. 

Authority to issua **inandate>> 

The foreman of a grand Jury has 
no authority to issue a '^mandate," 
within meaning of Judiciary L. § 750 
subd 3 empowering a court of rec¬ 
ord to punish for a criminal con¬ 
tempt a person who is willfully dis¬ 
obedient to court’s lawful “man¬ 
date."—Spector V. Allen, 22 N.E.2d 
360, 281 N.Y. 261, reversing 10 N.T.S. 
2d 284, 2'56 App.Div. 902, appeal 
granted 10 N.T.S.2d 864, 256 App.Diy. 
921—Application of MuUen, 31 N.T. 
S.2d 710, 177 Misc. 784. 

73. Miss.—•‘Walton v. State, 112 So. 


790, 794, 147 Miss. 851, citing Cor¬ 
pus Jmrls. 

Ohio.—State v. Weible, 25 Ohio N.P., 
N.S., 664. 

28 C.J. p 784 note 83. 

Oaths and affirmations generally see 
the C.J,S. title Oaths and Affirma¬ 
tions §§ 1-7, note 1 et seq, also 46 
C.J. p 838, 

7A Fla.—^Hick v. State, 120 So. 330, 
197 Fla. 199. 

Ill.—^People V. McCauley, 100 NT.B. 
182, 256 IlL 504. 

Tex.—Gay v. State, 49 S.W. 612, 40 
Tex.Cr. 242. 

Recalling dismissed grand • Jury see 
supra S 5. 

77- Ga.—Braxley v. State, 86 S.B. 
888, 14'3 Ga. 658. 

Discharge of grand Jury see infra 8 
33. 

78. Ga.—Godbee v. State, 81 S.B. 
876, 141 Ga. 516. 

IlL—Allen v. State, 77 lU. 484. 

719- Ga.—Godbee v. State, 81 S.B. 876, 
141 Ga. 515. 

Va.—^Hord v. Commonwealth, 4 Leigh 
674, 31 Va. 674, 26 Am.D. 340. 

80. U.S.—^Hale v. Henkle, N.T., 26 S. 
Ct. 370, 201 U.S. 48, 50 L.Bd. 662. 

28 CJ. p 784 note 89. 
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Form o-f oath at oommon law 
Eng.—nShaftesbury’s Case, 8 How.St 
Tr. 759. 

28 CJ. p 784 note 88. 

8L U.S.—Hale v. Henkel, N.Y., 26 S. 
Ct 370, 201 U.S. 43, 60 L.Bd. 652, 
affirming, C.C., In re Hale, 139 F. 
496. 

82. Ill.—People v. Lieber, 192 N.E. 
331. 357 Ill. 423. 

Ohio.-State v. Weible. 25 Ohio N.P., 
H.S., 564. 

Wis.—State v. Lawler, 267 N.W. 66, 
221 Wis. 423, 105 A.L.R. 568. 

28 C.J. p 784 note 91. 

Oath to support oonstitutiou 
Grand Jurors are not “judicial offi¬ 
cers" within U. S. Const art 6 cl 3 
providing that Judicial officers shall 
be bound by oath to support the Con¬ 
stitution of the United States, or 
officers within Indiana Const art 15 8 
4 requiring an oath of every person 
elected or appointed to office.—^wain 
V. State, 18 N.B.2d 921, 215 Ind. 269, 
certiorari denied Swain v. State of 
Indiana, 59 S.Ct 791, 306 U.S. 660, 
83 L.Ed. 1057 rehearing denied 59 S. 
Ct 834, 307 U.S. 650, 83 L.Bd. 1529— 
Adams V. State, 17 N.E.2d 84, 214 
Ind. 603, 118 A.L.R. 1095. 

83. Ark.—^Brown v. State, 10 Ark. 
607. 

28 C.J. p 784 note 92. 
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Affirmation, It is provided in some jurisdictions, 
by statute, that if a grand juror has conscientious 
scruples against taking an oath he may make af¬ 
firmation in lieu thereof.*'* 

Mode of administering oath. In the absence of 
statutory provision, the mode of administering the 
oath is purely a matter of practice.** In the ab¬ 
sence of a statute to the contrary, a grand juror 
may be sworn by holding up his hand instead of 
by laying his hands upon the Gospel.** 

c. Eecord of Oath 

The administration of the oath to the grand Jurors 
ordinarily should be shown by the record. 

The record should show that an oath was admin¬ 
istered to the grand jurors.**^ The swearing of the 
grand jury cannot be presumed from the fact that 
the record states that the grand jury was impan¬ 
eled, or from the fact that the court charged the 
jury and sent it to its labors.** It has been held, 
however, the fact having been established by evi¬ 
dence dehors the record, that the court may permit 
the fact of the swearing of a juror to be entered 
on the record after a trial and conviction.** 

Where the record states that the grand jury was 
duly sworn, the presumption is that the legal oath 
was administered,*® and that it was administered 
in the mode' prescribed by law.*^ The objection that 
the minutes do not show affirmatively that the fore¬ 
man of the gn^and jury which found the indictment 


JURIES § 21 

was duly appointed and sworn comes too late after 
plea and trial.** 

§ 21. - Charge 

a. In general 

b. Character of charge 

a. In G^^eral 

It is usual for the court to Instruct the grand Jury 
as to its duties and the method of performing them, but 
the failure of the court to charge ordinarily does not 
affect the legal existence and competency of the grand 
Jury. 

After the grand jury has been impaneled it is 
proper and usual for the court to instruct that body 
as to its duties and the method of performing 
them,** and in some jurisdictions statutes expressly 
impose on the court the duty of charging the grand 
jury.*4 Such statutes sometimes require the court 
to give in its charge to the grand, jury the provi¬ 
sions of the law relating to certain specific offens¬ 
es.*® 

Where grand jurors have been duly sworn they 
are legally charged with the performance of their 
duties, and, in the absence of a statute to the con¬ 
trary, it is not essential to the legal existence and 
competency of the grand jury that formal instruc¬ 
tions be given it.** It has been so held even where 
the duty to charge and instruct is expressly enjoined 
on the court by statute.**^ Under a statute requir¬ 
ing the court to charge the grand jury, the legal 


a4. Mass.—Commonweal til v. Smith, 
9 Mass. 107. 

28 C.J. p 784 note 94. 

85. Ark.—^Brown v. State, 10 Ark. 
607. 

Pa,—Commonwealth v. Ferguson, 8 
Pa-Dlst, 120. 

Practice ta England was to admin¬ 
ister the entire oath first to the fore¬ 
man, in the presence of his fellows, 
and then to call three of the others 
at a time, until the panel was com¬ 
pleted, and swear them to keep and 
observe the same oath that their 
foreman had taken.—Brown v. State, 
10 Ark, 607. 

86. N.Y.—People v. Rose, 4 N.T.S. 
787, 62 Hun 33. 

87- Ala.—Roe v. State, 2 So. 459. 
Ill.—^People V. Green, 161 N.E. 83, 
329 Ill. 576. 

28 C.J. p 785 note 98. 

Effect of statute precluding Mvemal 
A statute providing that no crim¬ 
inal cause shall be reversed because 
S)f any defect in the administration 
of the oath to any grand jury, unless 
objection is made before conviction, 
does not abrogate the rule which re¬ 
quires that the record shall show 
that an oath was administered. 


Such statute operates in the case of i 
an oath administered, but defective¬ 
ly, and has no reference to a total* 
omission.—Roe v. State, Ala., 2 So. 
459. 

8& Mo.—State v. Hurst, 99 S.W. 820, 
123 Mo.App. 39. 

I 

89L Pa.—Commonwealth v. Fergu¬ 
son, 8 Pa.Dist. 120. 

90- W.Va.—State v. Angus, 74 S.B. 

998. 70 W.Va. 772. 

28 C.J. p 786 note 6. 

91. IlL—People v. Dear, 121 N.B. 
615, 286 Ill. 142—^People v. Miller. 
106 N.B. 191, 264 IlL 148, Ann.Cas. 
1916B 1240. 

92. La.—State v. Owens, 58 So. 657, 
130 La. 746. 

93. Ind.—State v. McCoy, 166 N.B. 
647, 89 Ind.App. 330, followed in 
166 N.B, 660, 89 Ind.App. 711. 

La.—State v. Nunez, 85 So. 52, 147 
La. 394. 

28 C.J. P 785 note 8. 

At ooxninon law the court in which 
the Jury was drawn was accustomed 
to instruct the Jury.—State v. Law¬ 
ler, 267 N.W. -65, 221 Wis. 423, 105 
A.L.R. 668. 


Federal grand Jury 

U. S.—Charge to Grand Jury, C.C. 
Md., 30 P.Cas.No.18.257. Taney 616. 

94. Ill.—^People V. Jordan, 127 N.K 
117, 292 IlL 514. 

Mass.—^Attorney General v. Pelletier, 
134 N.B. 407, 240 Mass. 264. 

[ Ohio.—State v. Schwab, 143 N.B. 29, 
109 Ohio St 532. 

28 C.J. p 785 note 9. 

In Wisconsin 

“There is no provision in the stat¬ 
utes of this state which requires the 
court in which the- jury is sum¬ 
moned to instruct the Jury.”—State 

V. Lawler, 267 N.W. 65, 67, 221 Wis. 
423, 106 A.L.R, 668. 

95. Iowa.—State v. WilL 66 N.W. 
1010, 97 Iowa 68. 

28 C.J. p 786 note 10. 

96b Wis.—State v. Lawler, 267 N. 

W. 66, 221 Wis. 423, 105 A-L-R. 668. 

Federal grand Jury 
U.S.—Charge te Grand Jury, C.C.Md„ 
30 F.Cas.No.18,257, Taney 616. 

97. Va,—^Porterfield v. Common¬ 

wealth, 22 S.B. 352, 91 Va. 801. 

28 O.J. p 785 note 12. 
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existence and competency of that body is unaffected 
by the omission of the court to charge a new juror 
admitted after the grand jury was fully organized, 
or to recharge the grand jury as a whole after the 
admission of the new member.®^ It is not neces¬ 
sary that all the jurors should hear the full charge.^ 
It has also been held to be immaterial that only 
some of the grand jury were, at their request, ad¬ 
vised by the court as to the law applicable to a case 
on which the jury was then deliberating.^ 

Instructions to the grand jury should usually be 
given in open court,® although the mere fact that 
the presiding judge entered the grand jury room 
and gave the g^and jury instructions in secret will 
not vitiate the action of the jury> 

It has been said that grand jurors are under le¬ 
gal obligation to follow and apply the law stated 
in a charge,5 although it has also been stated that 
the grand jury is not, as is the petit jury, bound to 
follow the instructions of the court as to the law.® 

Additional charge. The court after having once 
charged the grand jury may in its discretion call 
the grand jury before it at any time and give fur¬ 
ther charges as to matters arising after the first 
charge was given,^ and as to matters which may 
have been overlooked in the original charge.® If 
a court believes a grand jury, reporting to have no 


further business, to have given no attention to the 
violation of laws concerning which they were in¬ 
structed in the original charge, it is within its prov¬ 
ince again to call attention to such matters and or¬ 
der the gprand jury to continue its deliberations.® 

b. Character of Charge 

The extent to which the grand Jury should be In¬ 
structed ordinarily rests In the sound discretion of the 
presiding Judge. 

It is usual and proper for the court to call the 
attention of the grand jury to, and direct its in¬ 
vestigations of, all matters of general public im- 
port.i® As a general rule the extent to which the 
grand jury shall be instructed by the court rests in 
the discretion of the presiding judge.^^ However, 
the court in its charge may not invade the province 
of the grand jury.^^ Jg a manifest abuse of dis¬ 
cretion for the court in its charge to express an 
opinion as to the guilt or innocence of a person,^® 
to express an opinion that there is evidence war¬ 
ranting the indictment of persons for violation of 
particular laws,^^ or specifically to direct the atten¬ 
tion of the grand jury to any named person as a 
subject for investigation.^® The court should not 
in its charge assume the function committed by law 
to the grand jury of determining that a crime has 
been committed.!® 


sa MlniL—state v, lYolseth, 16 
Minn. SIS. 

28 C.J. p 785 note IS. 

99- La.—State v. Furco, 26 So. 951, 
'51 La. Ann. 1082. 

28 CJ.J. p 785 note 14. 

1. Mass.—^In re Wadlln, 11 Mass. 
142. 

VhAt txffo absent members did not 
receive same obarfire that other grand 
Jurors received did not affect compe¬ 
tency of grand jury.—State v. Smith, 
108 So. 634, 158 La. 129. 

2. Iowa.—State v. Fdgerton, 69 N.W. 
280, 100 Iowa 68. 

3. Ill.—^People V. Strauch, 168 Ill. 
App. 644, affirmed 247 Ill. 220, 93 
N.H. 126. 

28 C.J. p 785 note 17. 

4. Ark.—^Yelvington v. State, 276 S. 
W. 868. 1-69 Ark. 498. 

& N.T.—^In re Grand Jury, 186 N. 
T.S. lOS. 

a Wis.—state v. Lawler, 267 N.W. 

66, 221 Wis. 423, 106 A.L.R. 668. 

7. Iowa.—State v. Will, 66 N.W. 
■ 1010, 97 Iowa 58. 

28 aJ. p 816 note 77 [bj. 

Hight of grand jurors to seek advice 
of court see infra 6 88. 
a Iowa—State v. Will, 66 N.W. 

1010, 97 Iowa 68. 
a Iowa—State v. Will, supra 


10. Ala—Carr v. State, 187 So. 262, 
28 Ala App. 466. 

28 C.J. p 786 note 28. 

‘‘ZiLstnictions of 'the court to a 
grand jury are general in their na¬ 
ture, are not applied to the facts of 
a particular case, but acquaint the 
jury with the nature of the offenses 
which they are likely to be called 
upon to consider, and point out the 
procedure to be followed by the grand 
jury.**—State v. Lawler, 267 N.W. 66, 
69, 221 Wis. 42S, lOo- A.L.R. 568. 

11. Okl.—Blake v. State, 14 P.2d 240, 
54 OkLCr. 63. 

28 C.J. p 786' note 24. 

There can be no review of alleged 
errors of the court in its charge to 
the grand jury, preceding the finding 
of an indictment,—^Yelvington v. 
State. 276 S.W, 353, 169 Ark, 498— 
Bethel v. State, 257 S.W. 740, 162 
Ark, 76, 31 A.L.R. 402. 

La'tltude allowed 

There is no greater limitation on 
comment by the court in addressing 
the grand jury than in addressing a 
petit jury in the trial of an accused 
based on a criminal indictment.— 
State V. Ellenstein, 2 A.2d 454, 121 
N.J.Law 304. 

Bight to aid of counsel 

(1> Court, in its discretion, may 
charge the jury that It is entitled to 
the aid of the state*s attorney and 
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his assistants If such aid is neces¬ 
sary.—State V. Kemp, 9 A.2d 63, 126 
Conn. 60. 

(2) Participation of counsel in pro¬ 
ceedings of grand Jury see infra § 
40. 

12: N.T.—People v. Both, 193 N.Y.S. 
691, 118 Misc. 414, 39 N.T.Cr. 466. 

ISL Ala.—Carr v. State, 187 So. 252, 
28 Ala.App. 466. 

Mo.—Conway v. Quinn, App., 168 S. 
W.2d 445, 447, quoting Corpus Ju¬ 
ris. 

Okl.—Blake v. State, 14 P.2d 240, 
243, 54 Okl.Cr. 62, quoting Corpus 
Juris. 

28 C.J. p 786 note 25. 

Corpus Juris cited, for the proposi¬ 
tion that, where the court goes be¬ 
yond the giving of instructions and 
expresses an opinion as to the guilt 
of a particular person, an indictment 
may be quashed.—State v. Lawler, 
267 N.W. 66, 68, 221 Wis. 428, 105 A. 
L.R. 668. 

14. N.Y.—People v. Both, 193 N.Y.S. 
591, 118 Misc. 414, 39 N.Y.Cr. 466. 

28 C.J. p 786 note 26. 

15. Miss.—^Puller v. State, 87 So. 
749, 85 Miss. 199. 

16. N.T.—People V. Both, 193 N.Y. 

S. 591, 118 Misc. 4x4, 89 N.Y.Or. 
466. 

28 C.J. p 786 note 28. 
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A person accused of a crime has no right to have 
the grand jury instructed with regard to the nature 
of evidence .proper to be received by it, with refer¬ 
ence to his particular case.!*^ 

§ 22. - Completion of Defective Panel 

A defective grand Jury panel is to be completed In 
the manner prescribed by statute. 

It has been held that, in case of the nonattend¬ 
ance of a part of the regular venire, the court may 
at common law order the defective panel to be sup¬ 
plied from bystanders.^* When the power is given 
a court to excuse one called to ‘serve as a grand 
juror, see infra § 31 a, authority to fill the vacancy 
thus occasioned with another juror possessing the 
requisite qualifications is also conferred by neces¬ 
sary implication.!* 

By statute in the different jurisdictions various 


provisions are made for summoning gprand jurois 
selected either from the grand jury lists, from by¬ 
standers, from the body of the county or district, 
or in some other prescribed mode, for the purpose 
of completing defective panels where there has been 
a failure to summon or procure the attendance 
of a sufficient number, or where jurors have been 
discharged or excused or the panel has otherwise 
been reduced below the number required by law.** 
Under a statute authorizing courts to supply defi¬ 
ciencies in the grand jury panel in certain specified 
contingencies only, a court cannot exercise such 
authority unless the contingencies named in the stat¬ 
ute arise.*! Jt is essential to the legal existence and 
competency of a grand jury that the statutory pro¬ 
visions prescribing the method of selecting, draw¬ 
ing, and summoning persons to supply deficiencies 
in the grand jury panel be substantially complied 
with.** Substantial compliance is usually sufficient; 


17. Mass.—Anon 3 nnous, 9 Pick. 495. 

18. Miss.—Dowling v. State, 13 Miss. 
664. 

28 C.J. p 786 note 30. 

19. Ind.—Burrell v. State, 28 N.B. 
699, 129 Ind. 290. 

28 C.J. P 786 note 31. 

20. Miss.—Atkinson v. State, 100 So. 
391, 135 Miss. 462. 

Tex.—Robinson v. State, 244 S.W. 

599, 92 Tex-Cr. 527. 

W.Va.—State v. Austin, 117 S.B. 607, 
93 W.Va. 704. 

28 C.J. p 786 note 32. 

Picking from supplementary panel 
The chief justice’s direction to 
deputy sheriff to pick two men from 
a supplementary panel of jurors 
when only twenty-one men reported 
to criminal court of Cook County for 
duty as grand jurors waa not error. 
—^People V. Price, 20 N.E.2d 61, 371 
Ill. 137, certiorari denied Price v. 
People of State of Illinois, 60 S.Ct 
94, 308 U.S. 551, 84 L..Bd. 463. 

psrsons in proxlmity to 

oouxt 

The summoning of talesmen to 
complete the panel of the grand Jury 
from precincts in proximity to the 
place where the court is being held 
is proper, under 1j.1917 c 93 8 13.— 
State V. Kile, 218 P. 847, 29 N.M. 55. 

Court was not bound to exhaust 
iwooess against absent grand Jurors 
before directing the sheriff to sub¬ 
stitute by-standers to complete the 
grand Jury list—^Fairbanks v. State, 
243 S.W. 950, 165 Ark. 48. 

Completion of panel reassembled or 
recessed 

(1) Under Code Cr.Proc.1925 art 
372, formerly art 411, a grand jury 
discharged by the court for the term 
may be reassembled by the court 


at any time during the term, and 
if one or more of them fail to reas¬ 
semble, the court may complete the 
panel by impaneling other men in 
their stead in accordance with the 
rules provided for completing the 
grand jury In the first Instance.— 
Sulak V. State, 40 S.W.2d 157, 118 
Tex.Cr. 112. 

(2) The place of an absentee juror 
may be filled where the grand jury 
is reassembled during the term after 
its discharge.—Sulak v. State, supra 
—Ex parte Harris, 39 'S.W.2d 883, 118 
Tex.Cr. 164—Millikin v. State, 296 S. 
W. 547, 107 Tex.Cr. 332. 

(3) Where two members of origi- | 
nally impaneled grand jury, reassem¬ 
bled after its discharge, failed to ap¬ 
pear in answer to deputy sheriff’s 
summons, whereupon panel was com¬ 
pleted by calling two other men 
to replace such absent members, and 
entire grand Jury was thereafter 
sworn and impaneled, there was no 
sufficiently grave irregularity in re- 
impaneling such body to warrant 
court of criminal appeals in holding 
that it was illegally constituted.— 
Armentrout v. State, 135 S.W.2d 479, 
138 Tex.Cr. 288. 

(4) Wh€lre all the grand jurors re¬ 
assemble, and but one of them is 
disQualified, the court can discharge 
him and complete the pajiel.—Mat¬ 
thews V. State, 58 S.W. 86, 42 Tex. 
Cr. 31. 

(5) However, where the grand jury 

recesses, the trial court is without 
authority to complete the panel in 
the any of the jurors fail to 

appear at the end of the recess.— 
Mllliken v. State, 296 S.W. 647, 107 
Tex.Cr. 382. 

SI. Ala.—Trammell v. State, 44 So. 

201, 161 Ala. 18. 

28 C.J. P 786 note 33. 
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2S. Ind.—Crickmore v. State, 12 N. 

B.2d 266. 213 Ind. 686. 

28 C.J. p 786 note 34. 

Irregnlaxities held to be material 

(1) Calling a bystander.—Crick- 
more V. State, 12 N.B.2d 266, 213 
Ind. 586—^Bshelman v. State, 169 N. 
B. 861, 201 Ind.-476, transferred, see 
168 N.B. 189, 90 Ind.App. 100—28 C. 
J. p 786 note 34 [a] (6). 

(2) Other irregularities see 28 C.J. 
p 786 note 34 [a] (l)-(4). 
SisorimlnatioxL 

(1) Judge undertaking to fill plac¬ 
es of disQualifled grand jurors must 
draw other jurors from grand Jury 
box indiscriminately and without dis¬ 
crimination.—^Heaton v. State, 144 S. 
B. 782, 167 Ga. 147, reversing 139 S.E. 
103, 37 Gra.App. 196, and mandate 
conformed to 146 S.B. 534, 38 Ga.App. 
695. 

(2) Discrimination in selection gen¬ 
erally see supra § 12. 

Bejeotion on basis of knowledge of 
oonrt, etc. 

Under PemCode 1910 § 823, judge, 
in drawing other' grand jurors to 
replace jurors disqualified to serve, 
is not authorized on information, 
based in part on what he knows and 
derived partly from others, to reject 
jurors so drawn on ground that they 
would be incompetent propter affec¬ 
tum to indict person against whom 
charge is preferred.—^Heaton v. State, 
supra. 

PedexaL grand Jnry 
The provision of Judicial Code S 
282, 28 U.S.C.A. § 419, that addition¬ 
al jurors shall be selected from the 
body of the district and not from 
bystanders has been regarded as 
mandatory.—Abramson v. U.S., C.C. 
A.Ky., 2 F.2d 596, certiorari denied 
45 S.Ct 509, 268 U.S. 688, 69 UBd. 
1158. 
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§ 23 

mere irregularities not amounting to a substantial 
departure from the mode prescribed by statute are 
held to be immaterial.^® 

§ 23. -Substitution of Jurors 

A court having power to excuse or discharge a grand 
Juror after the organization of the grand Jury has power 
to substitute another grand Juror; this power of sub¬ 
stitution is sometimes expressly conferred by statute. 

Apart from any statutory provision, a court hav¬ 
ing power to excuse or discharge a grand juror 
after the organization of that body, see infra § 31 b, 
has power to substitute another qualified juror in his 
place.24 In the absence of any statute prescribing 
the course to be pursued in procuring jurors to fill 
vacancies, the method to be used is within the sound 
discretion of the court.26 

Statutory provision is made in many jurisdictions 
for the selection, drawing, summoning, and impanel¬ 
ing of additional grand jurors to supply a deficiency 
in the number of grand jurors resulting from dis¬ 
charge or excuse of jurors or other causes after the 
organization of the grand jury.26 It will be pre¬ 
sumed, in the absence of evidence to the contrary, 
that in substituting new jurors the court acted in 
conformity with the statutes.27 Under statutes au¬ 
thorizing the courts to substitute jurors only in case 
of death, sickness, or absence of a juror already im¬ 
paneled, a court has no authority to substitute a 
juror to take the place of one excused on account 
of his wife’s indisposition.^® 

§ 24. - Adding Jurors after Organization 

After a grand Jury has been organized the court may, 
in some Jurisdictions, increase the number of Jurors. 

In some jurisdictions it has been held proper for 


the court to increase the number of grand jurors 
within the prescribed limits or to allow a grand 
juror to join the grand jury after it has been im¬ 
paneled, sworn, and charged.®® Such authority is 
sometimes conferred by statute.®® 

The fact that one summoned to act as a grand 
juror, but who fails to appear until the grand jury 
is impaneled, sworn, and charged, is sworn as a 
grand juror and then excused without retiring with 
that body is a mere superfiuous act, and does not 
affect the legality or competency of the grand jury 
as organized.®^ 

§ 25. - Collateiral Attack on Organization 

The organization of a grand Jury ordinarily may not 
be attacked collaterally. 

The validity of the organization of a grand jury, 
whether de facto or de jure, or of its acts, ordi¬ 
narily cannot be questioned in collateral proceed¬ 
ings.®® 

§ 26. -Amending Record as to Organiza¬ 

tion 

The record regarding the organization of the grand 
Jury may be amended. 

The court may permit the record to be amended 
so as to show a proper organization of the grand 
jury.®® 

§ 27* Quashing Venire 

Objections to the grand Jury may be made by motion 
to quash the venire. 

In some jurisdictions objections to the grand jury 
may be made by motion to quash the venire.®^ 


23. TJ.S.—Abramson v. U. S., supra. 
28 C.J. p 787 note 35. 

rederal srrand Jury 

Requirement of Judicial Code S 
282, 28 U.S.C.A. § 419, that addition¬ 
al Jurors be “summoned” is merely 
directory, and taking names from 
petit Jury list to fill out grrand jury 
list substantially complied with stat¬ 
ute.—Abramson v. U. S., supra. 

24. Ark.—Sharp v. State, S S.W.2d 
23, 175 Ark. 1088. 

La.—State v. Henry, 3 So.2d 104, 197 
La. 999—State v. Phillips, 114 So. 
171, 164 La. 597. 

Miss.—^Posey v. State, 38 So. 324, 86 
Miss. 141, 4 Ann.Cas. 221. 

28 CJ. p 787 note 36. 

25. FUliasr vaoaaoles from bystand¬ 
ers 

Miss.—^Posey v. State, 38 So. 324, 86 
Miss. 141, 4 Ann.Cas. 22L 


96. Ala.—^Ex parte Lawler, 64 So. 

102, 185 Ala. 428. 

28 C.J. p 787 note 87. 

27- Tenn.—^Turner v. State, 69 S.W. 
774, 111 Tenn. 693. 

28. Miss.—^Portis v. State, 23 Miss. 
678. 

29. Miss.—^Posey v. State, 38 So. 824, 
86 Miss. 141, 4 AnaCas. 221. 

28 C.J. p 787 note 41. 

30. Ala.—Osborn v. State, 45 So. 666, 
154 Ala. 44. 

28 C.J. P 787 note 42. 

31. Ala.—Compton v. State, 23 So. 
760, 117 Ala. 66. 

32. Cal.—^In re Gannon, 11 P, 240, 69 
Cal. 641. 

28 C.J. p 787 note 44. 

Attack by witness before grand Jury 
see infra § 41. 

Effect of irregularity in grand Jury 
in action against sureties for bail 
see Bail § 68. 


Habeas corpus see the C.J.S. title 
Habeas Corpus § 29, also 29 C.J. p 
41 note 20 et seq. 

33. At subsequent term 

The record may be amended seven 
terms after an indictment was re¬ 
turned, by making it correspond to 
the venire, the clerk's notations, and 
the Judge's minutes.—People v. Barn¬ 
well. 129 N.B. 638, 296 Ill. 67. 

34. Ala.—^Mullins v. State. 130 So. 
627, 24 Ala^App. 78, certiorari de¬ 
nied 130 So. 680, 222 Ala. 9. 

Challenge to panel or array see in¬ 
fra § 29. 

Motion to quash indictment see the 
C.J.S. title Indictments and In¬ 
formations §§ 195-218, also 31 C.J. 
p 796 note 34 et seq. 
grounds 

(1) Where statutory provisions re¬ 
lating to drawing and selection of 
grand Jurors are expressly declared 
to be merely directory, their nonob- 
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§ 28. Challenges in General 

a. Definition and classification 

b. Persons entitled to challenge 

c. Time of making challenge 

d. Evidence 

e. Efifect of denial of right of challenge 

f. Challenges in federal courts 

a. Definition and Glassification 

A challenge le a preliminary objection taken to the 
Jurors summoned and returned to serve as grand jurors. 

A challenge is a preliminary exception or objec¬ 
tion taken to the jurors summoned and returned to 
serve as grand jurors.^^ ^ right only to object 
and not to select.^® The right of challenge is not 
a proceeding under which the trial judge may be 
himself put on trial, or required to pass on or con¬ 
sider the truth or falsity of charges of bias, parti¬ 
ality, or unfairness made against himself,37 nor is 
the court obligated to pass on the guilt or innocence 
of accused.38 

Challenges to grand jurors are divided primarily 
into challenges to the array and challenges to the 

polls.33 

b. Persons Entitled to Challenge 

At common law any person under prosecution for a 


§ 28 

crime may challenge the grand Jury, and statute may 
authorize challenges to be made by particular persons. 

The rule as generally laid down is that, at com¬ 
mon law, any person under prosecution for crime 
may, before he is indicted, for good cause chal¬ 
lenge the array^^ or any person returned or placed 
on the grand jury,^^ whether the person under pros¬ 
ecution is in prison or out on bail ,^2 or whether he 
is still at large, and has been warned by the prose¬ 
cuting attorney that he will be prosecuted before the 
particular grand jury to whom objection is made.**3 
It has even been said that a person wholly disinter¬ 
ested may, as amicus curiae suggest that a grand 
juror is disqualified but, according to some au¬ 
thorities, a court will not entertain a challenge at 
the instance of any other person than one under 
prosecution for an offense about to be submitted 
to a grand jury.^® 

Statutes frequently specify the persons who may 
challenge the grand jury or members thereof,^® and 
it has been held that challenges may be made only 
by such persons as are specified by the statute.47 

The prosecuting attorney, it seems, has no right 
to interpose a challenge^3 unless the right has been 
conferred on him by statute.** 3 


servance by officers charged with 
that duty, no fraud, corruption, or 
partiality being shown, is not ground 
for quashing and setting aside ve¬ 
nire.—^Bx parte McCoy, 64 Ala. 201, 

(2) Fraud in Ailing the Jury box 
may be taken advantage of by mo¬ 
tion to quash venire.—^Mullins v. 
State, 180 So. 527, 24 Ala.App. 78, 
certiorari denied 130 So. 530, 222 Ala. 
9 . 

(3) Under express provision of Act 
1898 No. 136 § 16, Code Cr.Proc. art 
203, a venire is not to be quashed 
merely for irregularities, or for non- 
compliance with the literal require¬ 
ments of the law, in the matter of 
selecting and summoning grand Ju¬ 
rors, unless fraud has been prac¬ 
ticed or some great wrong has been 
committed which would work ir¬ 
reparable injury.—State ex reL Perez 
V, Livaudais, 11 So.2d 1, 201 La. 
1083—State v. Nichols, 95 So. 714, 
163 La. 271. 

(4) District Judge was not war¬ 
ranted in quashing grand Jury venire 
selected pursuant to order of prede¬ 
cessor in office by reason of political 
atmosphere existing when selection 
was made, absence of clerk of court 
and chief deputy cleik in armed 
forces, selection of more grand Jury 
veniremen from some wards than 
from others, and absence of criminal 
matters for investigation or for triaL 
—State ex reL Perez ▼. Livaudais, 
.-supra. 


36. CaL—^People v. Travers, 26 P. 

88, 88 Cal. 233. 

28 C.J. p 788 note 47. 

36. N.C.—State v. Mallard, 114 S.B. 
17, 184 N.C. 667. 

37. Colo.—^People v. Second Judicial 
Dist CL, 66 P. 1068, 29 Colo. 83. 

38. Ohio.—State v. Weible, 26 Ohio 
N,P..N.S., 664. 

39. Colo.—^People v. Second Judicial 
DlsL Ct, 66 P. 1068, 29 Colo. 83. 

Challenge to array see infra § 29. 
Challenge to polls see infra § 30. 
Motion to qua^h indictment see the 
C.J.S. title Indictments and Infor¬ 
mations S§ 195-218, also 31 C.J. 
p 796 note 34 et*seq. 

Plea in abatement see Criminal Law 
§ 427 b (4) (6). 

40. Pa.—Commonwealth v. Brown, 
28 Pa.Co. 629. 

4L Ind.—^Merchon v. State, 61 Ind. 
14. 

28 C.J. p 792 note 7. 

42. N.T.—^People v. Jewett, 8 Wend. 
314. 

43. U.S.—U. S. V. Blodgett, D.C., 30 
F.Cas.No.18,812, 36 Ga. 336. 

44. Mass.—^In re Tucker, 8 Mass. 
286. 

N.J.—State V. Lang, 68 A. 210, 76 N. 
J.Law 502, affirmed 28 S.Ct. 594, 
209 U.S. 467, 62 L.Ed. 894. 

28 C.J. p 792 note 10. 
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45- Ind.—^Ross V. State, 1 Blackf. 
390. 

28 C.J. p 792 note 11. 

46. Fla.—State v. Lewis, 11 So.2d 
337. 

persons held to answer criminal 
charge 

Mich.—^People v. Lay, 169 N.W. 299, 
193 Mich. 17, L.R.A.1917B 608. 

28 C.J. p 792 note 12. 

47. Mo.—State v. Rlchetti, 119 S.W. 
2d 330, 342 Mo. 1016. 

48. Wash.—State v. Ingel^, 104 P.2d 
944, 4 Wash.2d 676, certiorari de¬ 
nied Ingels V. State of Washington. 
61 S.Ct. 318, 311 U.S. 708, 85 L.Bd. 
460. 

28 C.J. p 792 note 13. 

Examination of jurors as challenge 
That prosecuting attorney inter¬ 
rogated prospective grand Jurors, 
pursuant to court's ^instructions, and 
elicited information helpful to the 
court in passing on quallAcations 'of 
such persons, with result that six 
persons were excused, was not im¬ 
proper as in effect challenging grand 
Jurors.—State v. Ingels, supra. 

49. U.S.—U. S. V. Blodgett, D.C., SO 
F.Cas.No.18,312, 35 Ga. 336. 

N.Y.—^People v. Borgstrom, 70 N.B. 
780, 178 N.Y. 264. 

State, as well as the person 
charged, may challenge 'the panel 
or an individual juror where author¬ 
ized by statute.—State v. Lewis, Fla., 
11 So.2d 337. 
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c. Time of Making Gliallenge 

A challenge to the grand Jury ordinarily must be 
made before the finding of the indictment or before the 
grand Jurors have been impaneled and sworn. 

A challenge to the grand jury, or members there¬ 
of, must be made at the proper time.®® An objec¬ 
tion by way of challenge must be made before the 
finding of the indictment,®^ and, according to a 
number of authorities, before the grand jurors have 
been impaneled and sworn and this is sometimes 
expressly provided by statute.®* 

It has been held, however, that a challenge may 


be interposed after the grand jury has been impan¬ 
eled and sworn, where the ground of challenge aris¬ 
es subsequent to that time,®^ or where accused will 
be deprived of a fair trial,®® and that, when there 
is a reasonable excuse for delay, challenges to mem¬ 
bers of the grand jury may be made after that body 
is organized.®® In some jurisdictions challenges to 
the array or to the polls are permitted to be made 
after the grand jury has been sworn and charged 
but before it has retired,®*^ and it is sometimes pro¬ 
vided that after the grand jury is sworn and be¬ 
fore the indictment is found the court may in its 


sa Ill.—^People V. liieber, 192 N.E. 
831, 857 Ill. 423—People v. Ham¬ 
mond, 191 N.B. 827, 867 Ill. 182, 
reversing: People v. Siemen, 272 Ill 
App. 506, transferred, see 184 N.E. 
617, 861 Ill. 433. 

As BOOZL as facts axe known 
Pa.—Commonwealth v. Zell & Herr, 
81 Pa. Super. 146. 

Xn Ibouisiana 

(1) Under statute all objections to 
informalities in the formation or 
drawing: or summoning: of a grand 
jury must be made on the first day 
of the term of court—State v. HofC- 
pauer, 21 LaAnn. 609—State v. Can¬ 
ady, 16 LaAnn. 141—28 C.J. p 798 
note 21 [a]. 

(2) Such objections may not be 
urged after plea and trial.—State v. 
Watson, 81 La Ann. 879. 

28 C.J. p 776 note 61. 

51. N.J.—State V. Rulfu, 160 A. 249, 
262, 8 N.J.Misc. 392, quoting Cor¬ 
pus Juris. 

28 C.J. p 792 note 15. 

Motion to quash indictment see the 
C.J.S. title Indictments and Infor¬ 
mations §§ 207, 208, also 31 C.!. 
p 804 note 24 et seq. 

Plea in abatement to Indictment see 
Criminal Law § 42.7 b (4) (6). 
lu Georgfia 

(1) Grand juror disqualified prop¬ 
ter defectum must be challenged by 
accused before finding of indictment 
—Smith v. State, 8 S.B.2d 797, 62 Ga 
App. 498—^28 C.J. p 792 note 15 Ca] 
( 1 ). 

(2) If challenge of grand juror is 
as to his bias or prejudice and Is not 
made until trial of case, and charge 
against accused is unjust and untrue, 
such fact can be more satisfactor¬ 
ily and quickly determined by un¬ 
prejudiced traverse jury under ac¬ 
cused’s plea of not guilty than by 
quashing tbe indictment and ordering 
a new preliminary inquiry before 
another grand jury.—Smith v. State, 
supra. 

(3) Other cases see 28 C.J. p 792 
nbt^ 16 fa] (2)-(4).; 

5^ |*|f.ir.-r-State V. Rulfu, 160 A. 249, 
89?. 

28 C.J. P 792 note 16. 


Before pleadliLg to indictment 

Objections as to the manner of 
drawing or organizing grand juries 
must be made before pleading to the 
indictment. 

Iowa.—State v. Kouhns, 78 N.W. 363, 
103 Iowa 720. 

Or.—State v. Witt, 55 P. 1064. 36 Or. 
230. 

Xa Illinois 

(1) If legality of grand jury Is 
challenged, It must be done before 
pleading to Indictment, by motion to 
quash or challenge to array.—People 
V. Hammond. 191 H.B. 327, 367 Ill. 
182, reversing People v. Siemen, 272 
111.App. 606, transferred, see 184 N.E. 
617, 361 Ill 433—People v. Green, 161 
N.m 83, 829 m. 576—28 CJ. p 792 
note 16 [b] (1). 

(2) Challenge to array of grand 
Jury is timely, where made before 
accused has pleaded to indictment, 
although made after grand Jurors 
are sworn.—People v. Hammond, 191 
N.ES. 827, 367 Ill. 182, reversing Peo¬ 
ple V. Siemen, 272 IlLApp. 606, trans¬ 
ferred, see 184 N.B. 617, 361 Ill. 488, 
and disapproving Musick v. People, 
40 HI 268. 

63. Bla.—State ▼. Lewis, 11 So. 2d 
337. 

Iowa.—State v. Smith, 193 N.W. 181. 
Mo.—State en rel. Graves v. South- 1 
em, 124 S.W.2d 1176, 344 Mo. 14— 
State V. Richettl, 119 S.W.2d 330, 
342 Mo. 1016—State v. King, 119 
S.W.2d 277, 842 Mo. 976. 

Nev.—William J. Bums Internation¬ 
al Detective Agency v. Doyle, 208 
P. 427, 46 Nev. 91, 26 A.L.R. 600. 

Pa.—Commonwealth v. Glowacki, 17 
Fa.Dist & Co. 331, 26 Luz.Leg.Reg. 
81. 

28 C.J. p 793 note 17. 

m Texas 

(1) Under Code Cr.Proc.1925 art 
368, before the grand jury has been 
impaneled, any person may challenge 
the array of Jurors or any person 
presented as a grand juror. In no 
cither way are objections to the qual¬ 
ifications and legality of the grand 
Jury to be heard. Any person con¬ 
fined in jail In the county must on 
his request be brought into court 
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to make such challenge.—Wright v. 
State, 168 S.W.2d 787, 143 Tex.Cr. 
447—^Armentrout v. State, 136 S.W. 
2d 479, 138 Tex-Cr. 238—Winn v. 
State. 135 S.W.2d 118, 138 Tex.Cr. 
202—^Haile v. State, 96 S.W.2d 708, 
131 Tex.Cr. 17, followed in Haile v. 
State. 96 S.W.2d 711, 131 Tex.Cr. 22 
—"Frey v. State, 8 S.W.2d 469, 109 
Tex.Cr. 168—^Hunter v. State, 299 S. 
W. 437, 108 Tex.Cr. 142—^Kemp v. 
State. 290 S.W. 1097, 106 Tex.Cr. 103 
—Gentry v. State, 290 S.W. 641, 106 
Tex.Cr. 617—Kelley v. State, 289 S. 
W. 73, 106 Tex.Cr. 406—Juarez v. 
State, 277 S.W. 1091, 102 T6X.Cr. 297 
—■—“Staton V. State, 248 s.W. 366, 93 
Tex.Cr. 366—^Robinson v. State, 244 
S.W. 699, 92 Tex.Cr. 627—28 C.J. p 
798 note 17, Texas cases. 

(2) Accused desiring to challenge 
the array of grand jurors should 
have done so in writing at the time 
the grand jury was being organized, 
unless he could bring himself within 
an exception to the rule.—Wright v. 
State, 168 S.W. 2d 787, 148 Tex.Cr. 
447. 

(3) Where accused and his counsel 
made efforts to act in re£:ard to Im- 
panelment of gra.nd Jury, but could 
get no information as to its action 
concerning him in time, failure to 
challenge the panel does not deprive 
accused of his right to raise question 
of discrimination in its formation.— 
Smith V. State, 77 S.W. 463, 45 Tex. 
Cr. 405. 

(4) Motion to quash indictment see 
. the C.J.S. title Indictments and In¬ 
formations § 207, also 31 C.J. p 804 
note 24 et seq. 

(5) Plea in abatement to indict¬ 
ment see Criminal Law 9 427 b (4). 

5A Iowa.—State v. Osborne, 16 N- 
W. 201, 61 Iowa 330. 

55. Fla.—State v. Lewis, 11 So.2d 
337. 

56 . U.S.—U. S. V. Blodgett, D.C., 30 
P.Cas.No.18,312, 36 Ga. 336. 

57- Dak.—^People v. Wintermute, 46 
N.W. 694, 1 Dak. 63. 

28 C.J. p 793 note 22. 
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discretion, on good cause shown, allow a chal- 
lenge.58 

I 

d. Evidence 

The burden Is on the person challenging the grand 
Jury to prove the ground of challenge. 

The burden is on the person challenging the 
grand jury to establish his cause of challenge.59 
The fact which is to constitute the ground for chal- 
l^ge must, as a general rule, be established in the 
manner in which other facts are proved.^o Stat¬ 
utes sometimes require challenges to be supported 
by affidavit setting forth the ground of challenge.®^ 
It has been held that on a challenge to the polls 
accused has the right to examine the grand jurors 
on their voir dire as to the alleged cause of chal- 
lenge,®2 but there is authority to the contrary.®® 

e. Effect of Denial of Bight of OhaUenge 

The denial of the right to challenge the grand jury 
or a member thereof renders the grand |ury Incompetent 
to act. 

The right to be present at the impaneling of the 
grand jury and to make a challenge either to the 
polls or to the array is held to be a substantial right, 
the denial of which by the court renders the grand 


§ 28 

jtjiry incompetent to sit on the case,®^ and it has 
been held immaterial that the challenge of accused 
might have proved ineffectual.®® However, in the 
absence of express statutory provision to the con¬ 
trary,®® it is generally held that there is no absolute 
right on the part of an accused person absent or 
in confinement to be brought into court for the pur¬ 
pose of challenging a grand jury, and that failure 
on his part to ask permission to appear and make 
his challenge at the proper time is a waiver of the 
privilege,®*^ and this is especially true where it is 
not shown that a valid cause of challenge exist¬ 
ed,®® or that he was prejudiced by his absence.®® 

Objection that one was not allowed to be present 
while the grand jury that found an indictment 
against him was being impaneled, and to challenge 
grand jurors, is waived by a plea of not guilty.*^® 

f. Challenges in Federal Courts 

A federal court may follow the practice of the state 
court with respect to challenges to grand Jurors. 

In the absence of any federal statute regulating 
challenges to grand jurors, it is proper for a federal 
court to follow the practice of the state court in 
which it is held with reference to the mode of mak¬ 
ing objections.*^^ It has been held, however, that 


58. OW.—^Fooshee v. State. 108 P. 
664, 3 Okl.Cr. 666. 

S.B.—State v. Shanley, 104 N.W. 522, 
20 S.D. 18. 

59. Iowa.—State v. Howard, 10 Iowa 
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Tex.—Wright v. State, 158 S.W.2d 
787, 143 Tex.Cr. 447. 

28 C.J. p 793 note 29. 

Talltire of Jury oonmiissloiiers to he 
sworn, etc. 

Challenge to array, on ground that 
jury commissioners had not taken 
oath before the ordinary and had 
such oath recorded and had not cer¬ 
tified the Jury list, was without mer¬ 
it where oath was administered to 
commissioners by clerk of superior 
court but was not recorded, and 
Jury list was signed by each com¬ 
missioner and was recognized as the 
list prepared by the commissioners. 
—Harris v. State, 12 S.H2d 64, 191 
Ga. 243. 

eo. Cal.—^People v. Travers, 26 P. 
88 , 88 Cal. 233. 

61. Oral statement of cause of chal¬ 
lenge is not sufficient.—^McClary v. 
State, 76 Ind. 260. 

63. Gra.—Justices Pike County In¬ 
ferior Ct. V. Griffin & West Point 
Plank Road Co., 16 Ga. 39. 

28 C.J. p 793 note 27. 

63. Pa.—Brown v. Commonwealth, 
76 Pa. 319. 

64. Mo.—State v. Richettl, 119 S.W. 


2d 330, 342 Mo. 1016—State v. 
King, 119 S.W.2d 277, 342 Mo. 976. 
Nev.—William J. Bums Internation¬ 
al Detective Agency v. Doyle, 208 
P. 427, 46 Nev. 91, 26 A.L.R. 600. 
Pa.—Commonwealth v. Glowacki, 17 
Pa.Dist & Co. 331, 26 LiUZ.Leg. 
Reg. 81. 

28 C.J. p 793 note 30. 

Waiver 

(1) In view of Code §§ 6241, >5319, 
6321, recognizing power of waiver of 
irregularities affecting legality of in¬ 
dictments, defendant, who had oppor¬ 
tunity to challenge grand Jury be¬ 
cause not selected and drawn accord¬ 
ing to statute, is deemed to have 
waived such illegality by failure to 
challenge Jury on that ground.— 
State V. Crisinger, 195 N.W. 69 8, 197 
Iowa 613. 

(2) One charged by complaint with 
offense for which he is under arrest 
or bond waives right to challenge ar¬ 
ray of grand Jury by failure to exer*» 
else it before such Jury is impaneled. 
—^Armentrout v. State, 136 S.W.2d 
479, 138 Tex.Cr. 238. 

(3) Where it did not appear from 
statement of facts and bills of ex¬ 
ceptions that defendant was not un¬ 
der arrest or not out on bond charged 
with the offense prior to time grand 
Jury was impaneled, and record did 
mot show whether defendant was in 
Jail on bond when Jury was im¬ 
paneled or any excuse as to why de¬ 
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fendant did not exercise right of 
challenge to array of grand jury, de¬ 
fendant was deemed to have waived 
such right—Winn v. State, 135 S. 
W.2d 118, 138 Tex.Cr. 202. 

(4) Other cases see 28 C.!. p 793 
note 30 [a], 

65. Mo.—State v. Warner, 65 S.W. 
584, 166 Mo. 399, 88 Am.S.R. 422. 

08. Mont.—Territory v. Clayton, 19 
P. 293, 8 Mont 1—Territory v. 
Harding, 12 P. 750, 6 Mont 323. 

67. Mo.—State v. Richetti, 119 S.W. 
2d 330, 342 Mo. 1016—State v. 
Shawley, 67 S.W.2d 74. 334 Mo. 362 
—State v. Bobbst 190 S.W. 257, 
269 Mo. 214. 

Tex.—Walker v. State, 267 S.W. 988, 
98 Tex.Cr. 663. 

28 C,J. p 794 note 33. 

68 . Mo.—State v. Taylor, 71 S.W. 
1006, 171 Mo. 465. 

Tex—Walker v. State, 267 S.W. 988, 
98 TexCr. 668. 

28 C.J. p 794 note 34. 

69. Ark.—Nash v. State, 84 S.W. 497, 
78 Ark. 899. 

7a Ark.—^Hamilton v. State, 36 S.W. 
1054, 62 Ark. 643. 

71- U.S.—U. S. V. Bagan, C,C.Mo., 30 
P. 608. 

28 C.J. p 794 note 88. 

Conformity to state practice in crim¬ 
inal cases generally see Federal 
Courts i 110. 
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such courts have the power, and it is their duty to 
exercise it, to enforce any other objections to grand 
jurors, which, from their nature, if well founded, 
would necessarily unfit them to act^^ 

§ 29. Challenge to Panel or Array 

a. In general 

b. Grounds of challenge 

a. In (General 

A challenge to the panel or array, which Is recog¬ 
nized by some courts and sometimes Is allowed by stat¬ 
ute, Is a formal objection to the entire panel of grand 
Jurors. 

A challenge to the panel or array is a formal ob¬ 
jection to the entire panel of grand jurors sum¬ 
moned and retumed.78 The basis of a challenge to 
a grand jury panel is that something has been done 
or omitted to the prejudice of the substantial rights 
of the challenging party.^^ However, the court is 
not called on, nor does it undertake, to pass on the 
guilt or innocence of accused.^® 

While it has been said that it appears doubtful 
whether the right to challenge the array existed at 
common law,'^® yet, as shown infra subdivision b 
of this section, there are decisions in which the 
grounds for such challenge at common law are dis¬ 
cussed, the existence of the right thereto being as¬ 
sumed. In some jurisdictions it appears that the 
practice of challenging the array has never pre¬ 
vailed,*^7 and in other jurisdictions statutes have 
either abolished the right to challenge the array 
altogether, or restricted the grounds of challenge 
within very narrow limits.'^^ However, the right 
of challenge to the array has been recognized by 


some courts,*^® and in some jurisdictions it has been 
recognized or conferred by statute.^O 
Various matters relating generally to challenge 
to the panel or array are discussed supra § 28, and 
groimds for challenge are considered infra subdi¬ 
vision b of this section. 

Challenge to polls as waiver of challenge to ar¬ 
ray. A challenge to the array should precede any 
challenges to the polls,and the rule has been an¬ 
nounced that at common law a challenge to the 
polls is a waiver of a challenge to the array.*^ 

b. Gxonnds of Challenge 

Where statutes provide that a challenge to the array 
of grand Jurors may be Interposed for certain enumerated 
causes only, the courts have no power to allow challenges 
on other grounds. 

At common law a challenge to the array of grand 
jurors was founded on some partiality or default of 
the sheriff, or his under oflScer.®^ A challenge to 
the array will lie for bias, partiality, or irregular 
action on the part of the sheriff, where, as at com¬ 
mon law, the manner of forming a grand jury, so 
far as the selection, summoning, and return of the 
panel is concerned, is a matter within the discre¬ 
tion of that ofiicer.^^ Where the method of select¬ 
ing, drawing, and summoning grand jurors is pre¬ 
scribed by statute, objections to departures from 
the statutory directions may be raised by challenge 
to the array.s^ However, mere irregularities in the 
selection and drawing of the grand jury ordinarily 
do not afford ground for challenging the array.^® 
Statutes sometimes provide that a challenge to the 
array or panel may be interposed for certain caus- 
Some statutes provide that a challenge to the 


73. tr.S.—U. .S. V. Benson, CC.Cal., 
81 F. 896, 12 Sawy. 477. 

73. Oolo.—^People v. Second Judicial 
Dlst. Ct, 63 P. 1068, 29 -Colo. 83. 

28 O.J. p 788 note 51. 

Quashinir venire see supra $ 27. 

74. U.D.—State V. Walla, 224 N.W. 
211, 67 N.D. 726. 

76. Ohio.—State v. Weible, 25 Ohio 
N.P..N.S., 564. 

76. Vt.—State V. Ward, 14 A. 187, 
60 Vt 142. 

77. VL—State v. Ward, supra. 

28 O.J. p 788 note 54. 

78. Mo.—State v. Seidler, App., 267 
S,W. 424. 

N.D.—State v. Walla, 224 N.W. 211, 
57 N.D. 726. 

28 O.J. p 788 note 55. 

79. Ill.—^People v. Green, 161 N.HL 
88 , 329 HI. 57$. 

Ohio.—State v. Weible, 25 Ohio N.P., 
N.S.. 564. 

Pa.-r-Commonwealth v. Howard, 51 
Dauph.-Co. 3. 

28 O.J, p 788 note 56. 


80. Pa.—Commonwealth v. Glowackl, 
17 Pa.Dist. & Co. 831, 26 LuaLeg. 
Reg*. 81. 

28 C.J. p 788 note 57. 

81. N.T.—^People V. McKay, 18 
Johna 212. 

28 C.J. p 789 note 65. 

sa, N.T.—^People v. McEAy, supra. 

88 . N.D.—State v. Walla, 224 N.W. 
211, 214, 57 N.D. 726, citing Corpus 
Otuds. 

28 C.J. p 788 note 68. 

84. N.J.—State v. Kelly, 70 A. 342, 
78 NJ.Law 57$—Gibbs v. State, 4'5 
N.J.Law 379, 46 Am.R. 782 affirmed 
46 N.J.L.aw 353. 

28 C.J. p 789 note 59. 

85. Ohio.—State v. Weible, 25 Ohio 
N.P.,N.S., 564. 

Pa.—^Brown v. Commonwealth, 73 Pa. 

821. 13 Am.R. 740. 

28 C.J. p 789 note 60. 

Fallxure to include women in Jury 
list is not alone sufficient cause._ 
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Commonwealth v. Zell & Herr, 81 
Pa.Super. 145. 

86 . Particular irregularities 

That names of grand Jury were 
separated and segregated according 
to townships, and drawn from a hat 
after they had been mixed up indis¬ 
criminately, and only that number 
drawn and put on the list to which 
the township, as the commissioners 
believed, was entitled, according to 
its population, was not a ground of 
challenge to the array as the irregu¬ 
larity in itself was Intended to pro¬ 
mote Justice and to prevent fraud 
and corruption, the provisions of 
Comp.St $§ 2312-2314 being direc¬ 
tory in those matters not affecting 
the essence of Jury’s constitution.— 
State V. Mallard, 114 S.B. 17, 184 N. 
C. 667. 

87. liaok of wxittexL notice of meet¬ 
ing of offioers to draw grand Jury is 
ground of challenge to ‘ panel under 
Rev.Code 1919 § 4660 subd 2 and § 
5291.—State v. Fellows, 207 N.W. 
477, 49 S.D. 481. 
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array or panel may be interposed for certain enu¬ 
merated causes only, 88 and unless such statutes vio¬ 
late the constitution, they are controlling‘,89 and 
courts have no power to originate new and distinct 
grounds of challenge.^® 

Objection to part of panel. An objection to one 
grand juror or to a portion only of a panel is not 
ground of challenge to the array.81 

Formation or expression of opinion. It has been 
held that it is not ground for challenge to the array 
that the grand jury, or a portion of its members, 
had formed an opinion as to the guilt of the one 
against whom a charge may be made,82 

§ 30. Challenge to Polls 

a. In general 

b. Grounds of challenge 

a. In General 

A challenge to the polls, which Is usually allowed 
by statute, Is a formal objection to one or more of the 
grand jurors. 

A challenge to the polls is a formal objection to 
one or more of the individual members of the grand 
jury panel.88 It has been said that it is doubtful 


§ 30 

whether the right of challenge to the polls existed at 
common law.84 in some jurisdictions it appears 
that the practice has never obtained,88 and in oth¬ 
ers statutes have prohibited it.88 In many juris¬ 
dictions, however, usually by reason of statute, chal¬ 
lenges to the polls are allowed. 8 7 

Various matters relating generally to challenges 
to the polls are treated supra § 28. Grounds for 
challenge are considered infra subdivision b of this 
section. 

Peremptory challenge. In the absence of express 
statutory provision permitting it, a grand juror can¬ 
not be challenged peremptorily and without cause.88 

b. GrroniLds of Challenge 

Statutes usually enumerate the grounds on which In. 
dividual grand Jurors may be challenged, and ordinarily 
such grounds are deemed exclusive. 

Where the right to challenge the polls exists, in¬ 
dividual gprand jurors may be challenged where they 
lack the qualifications prescribed by law,®8 and this 
is sometimes expressly declared by statute.^ Grand 
jurors may also be challenged for bias or preju¬ 
dice,8 and there are statutory provisions to this ef¬ 
fect in some }urisdictions.8 Other particular 
grounds of challenge are sometimes provided by 


8 & Cal.—People v. Simmons, 60 P. 
844, 119 CaL 1. 

Miss.—Long v. State, 96 So. 740, 133 
Miss. 33. 

Mo.—State v. Richetti, 119 S.W.2d 
380, 342 Mo. 1015—State v. Con¬ 
nell, 49 Mo. 282—State v. Hoelsch- 
er, App., 267 S.W. 426—State v. 
Seidler, App., 267 a.W. 434. 
N.D.—State v. Walla, 224 N.W. 211, 
57 N.D. 726. 

Tex.—Cantu v. State, 135 S.W.2d 705, 
141 Tex.Cr, -99, certiorari denied 
Cantu V. State of Texas, 61 S.Ct 
617, 812 U.S. 689, 85 L.Bd. 1126— 
Haile v. State, 96 S.W.2d 708, 131 
Tex.Cr. 17, followed in 96 S.W.2d 
711, 131 Tex.Cr. 22—Gentry v. 

State, 290 S.W. 641, 105 Tex.Cr. 
617. 

28 C.J. p 789 note 61. 

Praud 

Miss.—^Long v. State, 96 So. 740, 188 
Miss. 38. 

89. N.D.—State v. Walla, 224 N.W. 
211, 67 N.D. 726. 

▼iolatioiL of state or federal *blll 
of xlglits in organizing grand jury 
will be relieved against without stat¬ 
utory authority.—Gentry v. State, 
290 S.W. 641, 106 Tex.Cr. 617. 

sa N.D.—State v. Walla, 224 N.W. 
211, 216, 67 N.D. 726, citing Cozpns 
Taxis. 

28 C.J. p 789 note 62. 


Bole applies with peculiar force 
where the constitution expressly em¬ 
powers the legislature to “change, 
regulate or abolish the grand Jury 
system.”—State v. Walla, 224 N.W. 
211, 216, 67 N.D. 726. 

Tory list 

(1) That Jury list at time grand 
Jury was drawn contained only one 
hundred seventy-nine names instead 
of two hundred was no ground for 
challenge to panel.—State v. Walla, 
224 N.W. 211, 67 N.D. 726. 

(2) Nonobservance of provision 
relating to selection of Jury list by 
lot did not constitute ground for 
challenge to panel of grand Jury.— 
State V. Walla, 224 N.W. 211, 57 N.D. 
726. 

91. U.S.—U. S. ▼. Richardson, CC. 
Me., 28 F. 61. 

28 C.J. p 789 note 64. 

92. Ill.—^People v. Hammond, 191 
N.B. 327, 357 Ill. 182, reversing 
People V. Siemen, 272 IlLApp. 606, 
transferred see 184 N.S3. 617, 351 
m. 438. 

93. Colo.—^People v. Second Judicial 
DisL Ct, 66 P. 1068, 29 Colo. 83, 85. 

28 C.J. p 789 note 67. 

94. Vt--State v. Ward, 14 A. 187, 
60 Vt. 142, 

28 C.J. p 789 note 69. 

96. Vt—^State v. Ward, supra, 
i 28 C.J. p. 789 note 70. 
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98. Or.—State v. Carlson, 62 P. 
1016, 1119, 39 Or. 19. 

28 C.J. p 789 note 71. 

97. Fla.—State v. Lewis, 11 So.2d 
837—^Lake v. State, 129 So. 827, 
100 Fla. 373, adhered to on rehear¬ 
ing 131 So. 147, 100 Fla. 373. 

Mo.—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1015. 

Nev.—William J. Burns Internation¬ 
al Detective Agency v. Doyle, 208 
P. 427, 46 Nev. 91, 26 A.L 1 .R. 600. 

28 C.J. p 789 note 72. 

90. Ind.—Jones v. State, 2 Blackf. 
476. 

28 C.J. p 792 note 6. 

99. Ga,—Mize v. State, 69 S.B. 173, 
135 Ga. 291. 

28 C.J. p 790 note 74. 

Qualifications of grand Jurors see su¬ 
pra S 6 . 

1. N.J.—State V. RufiEu, 150 A. 249, 
8 N.J.Misc. 392. 

N.D.—State v. Walla, 224 N.W. 211, 
67 N.D. 726, 

28 C.J. p 790 note 76. 

9. Iowa.—State v. Gillick, T Iowa 
287. 

Neb.—Patrick v. State, 20 N.W. 121, 
16 Neb. 330. 

28 C.J. p 790 note 76. 

3. N.D.—State v. Walla, 224 N.W. 
211, 57 N.D. 726. 

28 C.J. p 790 note 77. 
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statute.^ Such statutes sometimes expressly pro¬ 
hibit chsillenges on any other grounds and it has 
generally* been held that the grounds enumerated by 
such statutes are exclusive even though the provi- 
visions thereof do not expressly so declare,® al¬ 
though there is authority to the contrary.^ 

Formation or expression of opinion. There are 
some authorities which hold that the fact that a 
grand juror has formed or expressed an opinion as 
to the guilt or innocence of accused is a sufficient 
ground of challenge;® other authorities hold the 
contrary.® Previous formation and expression of 
an unqualified opinion of g^ilt of accused is some¬ 
times expressly made a ground of challenge by stat- 
ute>® Such statutes sometimes provide that no per¬ 
son shall be disqualified as a grand juror by reason 
of having formed or expressed an opinion on a mat¬ 
ter to be submitted to the jury, founded on public 
rumor, statements in the public journals or common 
notoriety, provided it satisfactorily appears to the 
court that he will, notwithstanding such an opinion, 
act impartially and fairly on the matters to be sub¬ 
mitted to him.ii 


Witnesses for prosecution. There is authority to 
the effect that in the absence of statute it is not a 
ground of challenge that one summoned and re¬ 
turned as a grand juror is a witness for the prose- 
cution.^2 Statutes have been enacted in some ju¬ 
risdictions, however, which expressly declare it to 
be a ground of challenge to one called to serve as a 
grand juror that he is a witness on the part of the 
prosecution and has been summoned or bound in 
a recognizance as such.i® 

Prosecutors and complainants. It has been held 
that, in the absence of statutory provision to the 
contrary, the fact that one summoned and returned 
to serve as a grand juror has originated the com¬ 
plaint against the person accused is not a ground 
of challenge.^^ However, statutes have been enact¬ 
ed in some jurisdictions expressly declaring it a 
ground of challenge that a person summoned to 
serve as a grand juror is the prosecutor or com¬ 
plainant on any charge against accused.^® 

Relationship to person interested in prosecution. 
It would seem, according to some of the authori- 


Fnrpose of statute 

Rev.Ij.l912 § 7005, permitting a 
challenge to an Individual grand Ju¬ 
ror for personal bias, and S 7009, 
providing that, if such challenge is 
allowed, the grand Juror cannot be 
present during or take part in the 
oonsideration of a charge against 
the Individual, were Intended to in¬ 
sure persons under Investigation the 
consideration of their case as far as 
possible by those who are in no way 
biased, and definitely establishes 
that as the public policy of the state. 
—William J. Burns International De¬ 
tective Agency v. Doyle, 208 P. 427, 
46 N’ev. -SI, 26 A.L..R. -600. 

4. Fla.—^Liake v. Btate, 129 So. 827, 
100 Fla. 873, adhered-to on rehear¬ 
ing 131 So. 147, 100 Fla. 873. 

28 C.J. p 790 note 78. 

Faiticiilar grounds 

(1) That Juror waa selected or im¬ 
paneled through corruption on the 
part of the sheriff or other officer 
charged with that duty.—^Mershon v. 
State, 51 Ind. 14. 

<2) That the Juror requested his 
name to be returned.—State v. An¬ 
derson, 118 ISr.W. 772, 140 Iowa 445— 
28 0.jr. p 790 note 80. 

(8) That Juror is a minor.—^Parus 
V. Blko County Fourth Judicial Dist. ' 
Ct, 174 P. 706, 42 Nev. 229, 4 AL,.R, ‘ 
140—State V. Bachman, 168 P. 788, 
41 Nev. 197. 

(4> That Juror is an alien.—^Mc- 
Qox^ ,v- BUto County Fourth Judi- 
c^'^DisItL dt.,T$6 P. 568, 36 Nev, 417 
—28 C.J. p 790 note 82, 


(•5) That Juror is insane.—^Parus 
V. Blko County Fourth Judicial Dist. 
Ct, supra—State v. Bachman, supra. 

(6) That Juror has performed Jury 
service within a prescribed time.— 
McFarlin v. State, 49 S.B. 267, 121 
Ga. 329—^28 O.J. p 790 note 84. 

(7) That Juror has not resided 

within the county for a prescribed 
period.—^Folds v. State, 51 S.E. 805, 
123 Ga. 167. | 

5. U.S.—Gridley v. TJ. S., aC.A 

Mich., 44 F.3d 716, certiorari de¬ 
nied 51 S.Ct 851, 283 U.S. 827, 76 
D.Ed. 1441. 

Mo.—State v. Rlchetti, 119 S.W.2d 
330, 342 Mo. 1015—State v. Seidler, 
App., 267 S.W. 424. 

Tex.—Staton v. State, 248 S.W. 356, 
98 Tex.Cr. 356. 

28 C.J. p 791 note 89. 

a Fla.—Lake v. State, 129 So. 827, 
100 Fla. 373, adhered to on rehear¬ 
ing 131 So. 147, 100 Fla. 373— 
Oglesby v. State, 90 So. 825, 83 
Fla. 132. 

N.D.—State v. Walla, 224 N.W. 211, 
57 N.D. 726. 

28 C.J. p 791 note 90. 

XTot all groxmds of challenge to 
favor applicable to petit Jurors con¬ 
stitute grounds for disqualification 
of grand Juror:—^Howell v. State, 
136 So. 456, 102 Fla. 612, set aside 
on other grounds on rehearing 139 1 
So. 187, 102 Fla. 612—Lake v. State, 
129 So. 827, 100 Fla. 873, adhered 
to on rehearing 131 So. 147, 100 Fla. 
373—^Peeples v. State, 85 So. 223, 46 
Fla. 101, 4 Ann.Cas. 870. 
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Jury list 

(1) That Jury list at time grand 
Jury was drawn contained only one 
hundred seventy-nine names instead 
of two hundred was no ground for 
challenge to Individual Juror.—State 
V. Walla, 224 N.W. 211, 57 N.D. 726. 

(2) Nonobservance of provision 
relating to selection of Jury list by 
lot does not constitute ground for 
challenge to individual grand Jurors. 
—State V. Walla, supra. 

7. Ind.—Merchon v. State, 51 Ind. 
14. 

28 CJ. p 791 note 91. 

a iowa.-=State v- Glllick, 7 Iowa 
287. 

28 C.J. p 791 note 92. 

Ilh—^People V. Looney, 145 N.B. 
365, 314 Ill. 160. 

28 C.J. p 791 note 93. 

10 . Iowa.—State v. Harris, 172 N. 

W. 942, 186 Iowa 627. 

28 C.J. p 791 note 94. 

IX. Nev.—State v. Williams, 129 P. 

817, 3-5 Nev. 276. 

28 C.J. p 791 note 95. 

12- Nev.—State v. Millain, 8 Nev. 
409. 

la Okl.—Cowart v. State, 111 P. 

672, 4 Okl.Or. 122. 

28 C.J. p 791 note 97. 

14. Mass.—^In re Tucker, 8 Mass. 
286. 

IB. Tex.—Staton v. State, 248 S.W. 

356, 93 Tex.Cr. 356. 

28 C.J. p 791 note 99. 
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ties, that relationship of a grand juror, by blood or 
marriage, to the prosecutor is a ground for chal¬ 
lenge,^® and in some jurisdictions challenge on the 
ground of relationship is provided for by statute.^^ 

§31. Discharging or Excusing Jurors 

a. Before organization 

b. After organization 

a. Before Organization 

The court may, in the exercise of a sound discretion, 
discharge or excuse a grand Juror at any time before he 
is sworn, and this authority usually Is not restricted by 
statutes specifying certain grounds of excusal or dis¬ 
charge. 

The rule is generally laid down apart from stat¬ 
ute that for any good cause shown and in further¬ 
ance of justice the court has the right, in the ex¬ 
ercise of its sound discretion on its own motion, 
without challenge from either party, to discharge or 
excuse a grand juror at any time before he is 
swom.i^ 

Statutes sometimes expressly confer authority to 
discharge or excuse persons called to serve as g^and 
jurors.i^ It is generally held that the discretion¬ 
ary power of a court to excuse or discharge persons 
called to serve as grand jurors for any reason it 
may deem sufficient is not restricted by a statutory 


specification of grounds of excusal or discharge, 
although there is authority to the contrary.^i 

Where a grand juror is inadvertently excused by 
the court, the court has the right, before any order 
excusing him is entered, to correct the mistake by 
recalling the juror .22 

b. After Organization 

Pursuant to statutory authorization, and in some 
jurisdictions under their inherent power, the courts may 
excuse a grand juror after he has been sworn. 

It has been held that, in the absence of statutory 
authority, a court has no power to excuse grand 
jurors for any cause after they have once been im¬ 
paneled and sworn.23 However, it has also been 
held that a court may discharge persons who lack 
the qualifications required by law notwithstanding 
they may have previously been impaneled and sworn 
as grand jurors and according to some authori¬ 
ties a court has power to excuse or discharge grand 
jurors after they have been impaneled and sworn 
for any cause which it may in the exercise of its 
discretion deem sufficient^® or for legal or good 
cause.2® However, the discharge of a grand juror 
on the sole ground that he fails to vote for an in¬ 
dictment on a matter pending before the grand jury 
is an abuse of discretion.27 

Courts are sometimes authorized by express stat¬ 
utory provision to excuse or discharge grand jurors 


10 . S.C.—State V. Boyd, 84 S.B. 661, 
56 S.C. 382. 

28 C.J. p 792 note 1. 

17. Tex.—^Edgar v. State, 129 S.W. 
1053, 69 Tex.Cr. 252. 

28 air. p 792 note 4. 

18. Ariz.—Territory v. Barth, 15 P. 
673, 2 Ariz. 319. 

Tex.—Robinson v. State, 244 S.W. 

699, 92 Tex.Cr. 627. 

Wis.—State V. Wescott, 217 N.W. 

283, 194 Wis. 410. 

28 aJ. p 794 note 40. 

Completion of defective panel see 
supra S 22. 

Discharge of grand jury see infra 
§§ 32, 83. 

Ezouslng juror on. account of age 

Ala.—Crowder v. State, 176 So. 830, 
27 Ala.App. 522. 

19. Wash.—State v. Ingels, 104 P.2d 
944, 4 Wash.2d 676, certiorari de¬ 
nied Ingels v. State of Washing¬ 
ton, 61 S.Ct 318, 311 U.S. 708, 86 
L.Ed. 460. 

28 C.J, p 794 note 42. 

Statute vests wide discretion in 
the matter of excusing persons sum¬ 
moned for Jury service, which was 
not abused by excusing forty per¬ 
sons as a group from attendance be¬ 
fore the court as grand Jurors.— 
State V. Ingels, supra. 


Chrounds for ezonsal or discharge 
are sometimes designated by the 
statutes.—State v. Smith, 83 So. 264, 
146 La. 1091—28 C.J. p 794 note 43. 
80. Wash.—State v. Guthrie, 56 P. 
2d 160, 164, 18-5 Wash. 464, quot¬ 
ing Corpus guris. 

28 C.J. p 794 note 46. 

Statute permitting interested per¬ 
sons to challenge prospective grrand 
Juror does not deny court right, on 
its own motion, to excuse Juror 
deemed to be disqualified or incom¬ 
petent.—State V. Guthrie, 56 P.2d 
160, 185 Wash. 464. 
ai. La.—State v. Smith, 83 So. 264, 
145 La. 1091—State v. McGarrity, 
73 So. 259, 140 La. 436. 

22 . Nev.—State v. Cohn, 9 Nev. 179. 

23. Tex.—^Bx parte Love, 93 S.W. 
651, 49 Tex.Cr. 476. 

28 C.J. p 795 note 50. 

24. La.—State v. Phillips, 114 So. 
171, 164 La. 697. 

28 C.X p 795 note 61. 

Substitution of Jurors see supra S 
23. 

25. Minn.—State v; Strait, 102 N.W. 
913; 94 Minn. 384. 

28 C.J. p 795 note 52. 

Prejudice 

Refusal to purge grand jury of 
certain members on ground of preju¬ 
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dice was proper, notwithstanding un¬ 
necessary and harsh passages In 
presentment which improperly set 
forth charges of sherilTs miscon¬ 
duct.—State V. Bramlett, 164 S.E. 
873, 166 S.C. 323. 

26. La.—State v. Richey, 1-96 So. 
545, 195 La. 319—State ex rel. De 
Armas v. Platt. 192 So. 659, 198 
La. 928. 

Oriminai charge against Juror 

(1) Where there was a criminal 
charge pending against a member of 
the grand jury, and the trial judge 
took Judicial cognizance thereof be¬ 
cause the charge was filed and was 
then pending in his court, the mem¬ 
ber was incompetent and was prop¬ 
erly discharged.—State v. Henry, 3 
So.2d 104, 197 La. 999. 

(2> An affidavit, charging that 
grand jurors indicted affiant con¬ 
trary to district attorney’s advice 
in violation of Misdemeanor in Office 
Act, did not charge them with com¬ 
mission of any offense, so that trial 
judge’s ruling, dismissing grand Ju¬ 
rors on ground that they were dis¬ 
qualified because such charge was 
pending agrainst them, was errone¬ 
ous.—State v. Richey, 196 So. 546,. 
19*5 La. 319. 

27. OkL—Blake v. State, 14 P.2ct 
240, 54 OkLCr. 62. 
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after they have been sworn.28 Such statutes some¬ 
times designate certain grounds as sufficient reason 
for excusal or discharge.^^ In jurisdictions rec¬ 
ognizing the inherent power of a court to excuse 
or discharge grand jurors after they have been 
sworn for any reason it may deem sufficient, such 
power is not restricted by statute specifying certain 
grounds of excusal or discharge.^O In jurisdictions 
holding that courts have no power, in the absence 
of statutes conferring such authority, to excuse 
grand jurors after they are sworn, a court has no 
authority to excuse or discharge a grand juror for 
a cause not specified by statute.^i It has been held 
that a grand juror who after being sworn has been 
excused, but not discharged, may avail himself of 
the excusal or not, as he may think proper.32 

The drawing and placing of a disqualified person 
on the grand jury as a member thereof, and the sub¬ 
sequent removal of such person from it by the court, 
for proper cause, does not, tmless the number of 
grand jurors is thereby reduced below the number 
required by law, render the grand jury illegal or 
incompetent to act.^^ 

Excusal by grand jury. The rule has been an¬ 
nounced that the court alone has the power to ex¬ 
cuse a grand juror.34 Although a grand jury may 
excuse temporarily one or more of its members. 


provided the body is not reduced below the number 
requisite to constitute a quorum,35 has no power 
to excuse one of its members for the term.36 

§ 32. Term of Service and Sessions 

a. In general 

b. Continuance beyond term 
a. In General 

At common law the term of service of grand Juries 
ends on the expiration of the term of court for which 
they are summoned, but In many Jurisdictions their term 
of service is regulated by constitutional or statutory pro. 
visions. 

The term of service of grand jurors is generally 
regulated by the constitution or statutes of the par¬ 
ticular jurisdiction, the term of court or some other 
particular period being prescribed in some jurisdic¬ 
tions, while in other jurisdictions the matter is left 
to the discretion of the court and it is the gen¬ 
eral rule that a grand jury does not cease to exist 
until it is dissolved by operation of law or by order 
of court.3* 

In the absence of statute to the contrary, the 
grand jury usually serves during the entire term 
of court at which it has been summoned to attend,^® 
and, unless sooner discharged by the court, does 
not cease to be a legally constituted body until the 


28. Ark.—Sharp v. State, 3 S.W.2d 
23, 176 Ark. 1083. 

La.—State ex rel. De Armas v. Platt, 
192 So. 659, 193 La. 928. 

28 •C.J. p 795 note 53. 

Statute anthoxisdsiff court to 
anon talesmen in oxiglnal organiza¬ 
tion of the grand jury does not ap¬ 
ply in the case of the discharge or 
absence of one of the grand jurors 
after the body has been Impaneled.— 
Wright V. State, 217 S.W. 152, 85 
Tex.Cr. 434. 

OB, La.—State ex rel. De Armas v. 

Platt, 192 So. 659, 193 La. 928. 

28 O.X p 795 note 54. 

‘‘L^al oaose” 

(1) Under Code Cr.Proc. art 200 
the grand jury, or any of Its mem¬ 
bers, for the Parish of Orleans, shall 
serve for six months, and shall not 
be discharged sooner, unless for le¬ 
gal cause.—State ex reL De Armas 
V. Platt, supra. 

(2) The action of grand jurors 
who were adjudged in contempt for 
refusing to permit judge to read pe¬ 
tition for assistance before they at¬ 
tempted*" to read petition in open 
court furnished 'legal cause*' for 
their removal.—State ex rel, De 
Armas v. Platt, supra. 

30, Ark.—^Denning v. State, 22 Ark. 
131. 


Minn.—State v. Strait, 102 N.W. 913, 
94 Minn. 384. 

31. Miss,—^Portis v. State, 23 Miss. 
678. 

32. Ala.—Wilder v. State, 60 So. 
923, 179 Ala. 45. 

Ga.—^Thompson v. State, 9 Ga. 210. 

33. La.—State v. Jackson, 72 So. 
905, 140 La. 146. 

28 C.J. p 795 note 59. 

34i. Miss.—^McCoy v. State, 57 So. 

622, 101 Miss. 613. 

28 C.J. p 793 note 50. 

35- Miss,—^McCoy v. State, supra. 
Tex.—.Smith v. State, 19 Tex.App. 96. 
30. Miss.—^McCoy v. State, 37 So. 

622, 101 Miss. 613. 

28 C.J. p 795 note 62. 

37. Al€L —^Petty v. State, 140 So. 585, 
224 Ala, 451—Cochran v. State, 92 
So. 524, 18 Ala.App. 403, certiorari 
denied 92 So. 920, 207 Ala. 710. 
La.—State v. Smith, 103 So. 634, 158 
La. 129—State v. Jackson, 97 So. 
876, 154 La. 604. 

Pa.—See In re Shelley, 45 Dauph.Co. 
422. 

28 C.J. p 795 note 65. 

Terms and sessions of courts see 
Courts S$ 147-169. 

Term of court at which indictment 
found see the C.J.S. title Indict¬ 
ments and Informations $ 20, also 
31 C.J. p 579 note 21 et seq. I 
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Repeal of statute 

Henderson County grand jury for 
fall term, 1933, was legally organized 
under statute providing for grand 
juries to be chosen for six months 
terms, notwithstanding statute was 
repealed by act, effective March 2. 
1933, providing for grand juries to 
be drawn at spring term to serve 
for twelve months, since later act 
obviously referred to first spring 
term, and could not become opera¬ 
tive until first spring term succeed¬ 
ing its enactment.—State v. Dalton, 
174 S.EL 422, 206 N.C. 607. 

38- Ala.—^Petty v. State, 140 So. 686, 
224 Ala. 461—Riley v. State, 96 So. 
699, 209 Ala* 606—Whittle v. State, 
89 So. 43, 206 Ala. 639. 

28 C.J. p 796 note 66. 

Federal gfrand jiiry 
U.S.—^Jones v. U. S., Or., 162 P. 417, 
89 C.C.A. 803, certiorari denied 29 
S.Ct. 685, 212 U.S. 676, 53 L.Bd. 
667. 

39- Ala.—^Riley v. State, 96 So. 699, 
209 Ala. 605. 

28 C.J. p 796 note 67. 

Federal grand jury 
U.S.—U. S. V. Philadelphia & R. R. 
Co., D.C.Pa., 227 P. 206—^Jackson v. 
U. S., Alaska, 102 P. 473, 42 C.C.A. 
452. 
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expiration of that period.^® In the absence of stat¬ 
utory provision to the contrary, the life of the 
grand jury terminates on the expiration of the term 
of court for which it is summoned and this is 
the common-law rule,^^ although in some jurisdic¬ 
tions the common-law rule does not prevail,and, 
as shown infra subdivision b of this section, in 
some jurisdictions the grand jury may be retained 
or continued beyond the term. 

Place of holding sessions. The sessions of the 
grand jury must be held at the same place as that 
designated for the holding of the sessions of the 
court.^^ 

b. Gontinnance beyond Term 

Pursuant to statutory authorization, a grand Jury, 
Including a federal grand Jury, may be continued beyond 
the term for which it was summoned. 


In the absence of statutory authority it has been 
held that a grand jury may not be retained or con¬ 
tinued beyond the term for which it was sum- 
moned,^5 at least where a new grand jury has been 
impaneled and sworn for the next term.^® How¬ 
ever, it has also been held in the absence of statute 
that the action of a grand jury at the next term 
is valid where it has in fact been continued to the 
next term and where no other grand jury has been 
summoned for such term.'*^ 

At any rate, where authorized by statute a grand 
jury may be retained or continued beyond the term 
or session for which it was summoned,^® as, for 
example, where the statute authorizes the retention 
of the grand jury for service at a subsequent 
term,4 9 or for an additional week or until the grand 
jury of the next succeeding term is assembled.^^^ 


40. Ala-—Cochran v. State, 92 So. 
524, 18 Ala.App. 403, certiorari de¬ 
nied 92 So. 920, 207 Ala. 710. 

Mo.—State ex rel. Hall v. Burney, 
84 S.W.2d 669, 227 Mo.App. 769. 

28 C.J. p 796 note 68. 

41. Ala,—^Richerson v. State, 162 So. 
411, 26 Ala.App. 470. 

Ark.—^Evers v. State, 20 S.W.2d 622, 
179 Ark. 1123. 

Mo.—State v. Shawley, 67 S.W.2d 
74, 334 Mo. 352—State ex reL Hall 

V. Burney, 84 S.W.2d 669, 227 Mo. 
App. 769—State v. Brown, 194 S. 

W. 1069, 196 Mo.App. 690. 

N.J.—State V. Davis, 162 A. 782, 107 
N.J.Law 199. 

Termination on final adjournment of 
court for term see infra 5 33 c. 

When snhsegneat term of oonrt be¬ 
gins 

Miss.—Walton v. State, 112 So. 790, 
147 Miss. 851. 

42. Ill.—^People V. Brautigan, 142 N. 
E. 208, 310 Ill. 472. 

N.D.—State ex rel. Jacobsen v. Dis¬ 
trict Court of Ward County, Fifth 
Judicial Dist, 277 N.W. 843, 68 N. 
D. 211. 

43. Wis.—State v. Wescott, 217 N". 
W. 283, 194 Wis. 410. 

44. N.T.—People V. Pisanti, 88 N.T. 
S.2d 850. 

Beassembled grand Jury 

(1) The St. Clair County circuit 
court's order that grand jury, im¬ 
paneled to serve at Ashville in 
northern judicial division of such 
county, reconvene at Pell City in 
southern division after recess, and 
proceedings of grand Jury recon¬ 
vened at latter city, were regular, 
such. court being circuit court of 
such county whether it convened at 
Ashville or Pell City.—Speer v. State, 
177 So. 161, 235 Ala. 4, denying cer¬ 
tiorari 177 So. 162, 27 Ala.App. 679. 

(2) Under statute, a grand Jury in 
county divided into two court dis¬ 
tricts, when recessed, may be reas¬ 


sembled at any place where circuit 
court of county is to be held, not¬ 
withstanding local act providing that 
there shall be but one Jury box in 
that county.—Speer v. State, 177 So. 
167, 236 Ala. 46, denying certiorari, 
177 So. 162, 27 Ala.App. 679. 

45. Ala.—^Bicherson v. State, 162 
So. 411, 26 Ala.App. 470. 

IlL—^People V. Brautigan, 142 N.E. 
208, 310 Ill. 472. 

Miss.—Williams v. State, 126 So. 40, 
166 Miss. 346. 

N.D.—State ex rel. Jacobsen v. Dis¬ 
trict Court of Ward County, Fifth 
Judicial Dist, 277 N.W. 843, 68 
N.D. 211. 

Recalling dismissed grand Jury dur¬ 
ing term see supra § 6. 

Order oontlBLUlng grand Jury to fol¬ 
lowing term is void.—People v. Brau¬ 
tigan, 142 N.B. 208, 310 Ill. 472. 

46. Ill.—^People v. Brautigan, supra. 
N.J.—State V. Davis, 162 A. 782, 107 

N.J.Law 199. 

De facto grand Jury 

(1) A grand Jury continued to fol¬ 
lowing term by void order of court, 
and attempting to function during 
such other term at a time when a 
grand jury de jure was performing 
the duties of the grand jury during 
such term, wsls not a grand Jury de 
facto. 

IlL—^People v. Brautigan, 142 N.E. 
208, 310 Ill. 472. 

N.J.—State V. Davis, 162 A. 782, 107 
N.J.Law 199. 

(2) De facto grand Jury general¬ 
ly see supra § 1. 

47. Becognized as de facto Jury 
IlL—^People v. Cochrane, 138 N.E. 

291, 307 IlL 126. 

Mich.—^People v. Morgan, 96 N.W. 
642, 133 Mich. 650. 

Wis.—State v. Wescott, 217 N.W. 283, 
194 Wis. 410—State v. Noyes, 68 
N.W. 386, 87 Wis. 340, 41 Am.S.R. 
46, 27 L.R.A. 776. 
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48. Ga.—Haden v. State, 168 S.E. 
272, 116 Ga. 304. 

N.C.—State v. Davis, 36 S.B. 464, 126 
N.C. 1007. 

Pa.—Shenker v. Harr, 2 A.2d 298, 
332 Pa 382. 

Buncombe County, North Carolina 
N.C.—State v. Davis, 164 S.E. 732, 
203 N.C. 47, certiorari denied Da¬ 
vis V. State of North Carolina, 63 
act 91, 287 U.S. 645, 77 L.Ed, 568. 
Walton superior court, Georgia 
Ga.—Long v. State, 127 S.B. 842, 160 
Ga. 292, followed in 127 S.B. 847, 
160 Ga. 802, answers to certified 
questions conformed to 128 S.E; 
784, 34 GaApp. 124, 125. 

Statute authorizing continuance dur¬ 
ing term 

Comp.L.1913 § 10635 providing that 
**no grand Jury shall remain in ses¬ 
sion for a longer period than ten 
days at any one term of the district 
court, except as the Judge of the said 
court may in his discretion by writ¬ 
ten order filed with the clerk of said 
court, continue the session of said 
grand Jury to such further time and 
such further term as he may deem 
necessary; otherwise said grand Ju¬ 
ry shall be by law discharged at the 
close of the tenth day of their ses¬ 
sion,” authorized continuance only 
during term of district court for 
which grand Jury was called and did 
not empower court to return Jury 
for service for subsequent term.— 
State ex rel. Jacobson v. District 
Court of Ward County, Fifth Judicial 
Dist., 277 N.W. 843, 68 N.D. 211. 

48. N.C.—State v. Battle, 35 S.E. 
624, 126 N.C. 1036—State v. Davis, 
35 S.E. 464, 126 N.C. 1007. 

50. In Pennsylvania 

(1) Act of March 18, 1875, P.L. 28, 
17 P.S. § 1361, provides that the 
courts of quarter sessions may. If 
deemed expedient, detain the grand 
Jury for an additional week without 
the issuing of a new venire and the 
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Such statutes have been held valid, 

Federal grand jury. Formerly there was no ex¬ 
press federal statute authorizing the continuation 
of grand juries beyond the term for which they 
were summoned,^2 but under the provision of Ju¬ 
dicial Code § 284, 28 U.S.C.A. § 421, that the dis¬ 
trict court may in term order a grand jury to be 
summoned at such time, and to serve such time as 
it may direct, it was held that the court was au¬ 
thorized to continue the grand jury beyond the term 
to complete unfinished business-®^ There being 
doubt that the retention of the grand jury beyond 
the term was leg^ in the absence of express stat¬ 


utory authority,®'* Judicial Code § 284, 28 U.S.C.A. 
§ 421, was amended and it presently provides that 
a district judge may, on request of, the district 
attorney or of the grand jury or on his own motion, 
by order authorize any grand jury to continue to 
sit during the term succeeding the term at which 
such request is made, solely to finish investigations 
begun but not finished by such grand jury, but that 
no grand jury shall be permitted to sit in all during 
more than eighteen months.®® 

Compliance with the statute allowing a continu¬ 
ance is essential to give a grand jury vitality sub¬ 
sequent to the term at which it was impaneled.®® 


amendatory act of April 27, 1927 P. 
Ij. 420, P.S. $ 1861, permits the court 
to hold over the grrand jury until the 
grand jury of the next succeeding 
term is assembled, with power to 
dispose of any business properly laid 
before a grand jury at a regular 
term.—Commonwealth v. Wilson, 4 
A.2d 324, 134 Pa.Super. 222. 

(2) Such acts do not conflict and 
are to be interpreted * so as to give 
court the fullest possible measure of 
power.—Commonwealth v. Wilson, 4 
A.2d 324, 134 Pa.Super. 222. 

(3) Where court of quarter ses¬ 
sions is held every month, grand 
jury may be held over for a week 
after expiration of its regular ses¬ 
sion, notwithstanding another grand 
jury has convened In the meantime, 
and during such sidditional week true 
bills may be returned on the indict¬ 
ments, the same as though found 
during regular term or session; but 
any new business or bills of indict¬ 
ment arising or presented after 
termination of Its regular term 
should be submitted to grand jury 
which convenes for next session.-— 
Commonwealth v. Wilson, 4 A.2d 324, 
134 Pa.Super. 222. 

(4) Such acts were not intended 
to affect or provide for an investigat¬ 
ing, as distinguished from an indict¬ 
ing, grand jury; but if applicable 
they are directory in so far as lim¬ 
iting the time for which an Inves¬ 
tigating grand jury may.hold over. 
—Shenker v. Harr, 2 A 2d 298, 332 
Pa. 882—Commonwealth v. Hubbs, 8 
A2d 611, 187 Pa.Super. 229. 

(6) Although the continuance of a 
grand jury during an adjourned ses¬ 
sion of the court is generally a mat¬ 
ter for the exercise of discretion by 
the court, such discretion may be 
abused and is therefore subject to 
appellate review, and a grand jury, 
which was convened for the October, 
1937, term of court, and which had 
heen continued in session, should in 
no event have been continued be¬ 
yond the end of 1938.—Shenker v. 
Harr, 2 A2d 298, 332 Pa. 382. 

.51. N.O.—State v. Battle, 35 S.B. 


624, 126 N.C. 1036—State v. Davis, 
35 S.B. 464, 126 N.C. 1007. 

28 C.J. p 795 note 65 [bl. 

52. TJ.S.—TJ. S. V. Malone. D.C.Ill., 18 
F.Supp. 865. 

63. IT.S.—Elwell v. U. S., C.C.A.I11., 
275 P. 775—U. S. v. Rockefeller. D. 
C.N.T., 221 P. 462. 

^egal existence of special term 
grand Jury did not terminate on con¬ 
vening of regular term, where it was 
continued to such regular term by 
order of court entered on day pre¬ 
ceding it.—^Johnson v. U. S., C.C.A.W. 
Va., 6 P.2d 471, certiorari denied Kick 
V. U. S., 46 act 101, 269 tJ.S. 574, 
70 L..Bd. 419. 

54. TT.S.—Malone v. TJ. S., C.C.AI11., 
94 F.2d 281, certiorari denied 58 
act 944, 304 U.S. 562, 82 L:Ed. 
1629—TJ. a V. Malone, D.C.IIL, 18 
F.Supp. 865, 866. 

56. TJ.S.—TJ. a V. Johnson, Ill., 63 
S.Ct 1233, reversing, C.C.A., 123 
P.2d 111, certiorari granted 62 S. 
Ct 625, 314 U.S. 790, 86 L.Bd. 1193 
—^U. S. V. Somers, Ill., 63 S.Ct 
1283, reversing, C.C.A, 123 F.2d 
111, certiorari granted 62 S.Ct 626, 
315 U.S. 790, 86 Li.Bd. 1194—U. S. 
V. Foote, D.C.Del., 42 F.Supp. 717— 

U. S. V. Borden Co., D.C.I11., 28 F. 
Supp. 177, reversed on other 
grounds 60 S.Ct 182, 808 U.S. 188, 
84 L.Bd. 181. 

Sistory of statute 
U.S.—^U. S. V. Johnson, Ill., 63 S.Ct 
1233, reversing, C.C.A, 123 F.2d 
111 , certiorari granted 62 S.Ct. 625, 
314 U.S. 790, 86 L.Bd. 1198—U. S. 

V. Somers, IlL, 63 S.Ct. 1233, re¬ 
versing, C.C.A, 123 F.2d 111, cer¬ 
tiorari granted 62 S.Ct. 625, 315 
U.S. 790, 86 L.Bd. 1194—U. S. v. 
Malone, D.C.IIL, 18 F.Supp. 866. 

Purpose of statute 

“The very purpose of the Act of 
February 26, 1931, 46 Stat. 1417, 

28 U.S.C.A § 421, allowing grrand ju¬ 
ries to continue investigations be¬ 
yond the arbitrary periods that con¬ 
stitute terms of court in the vari¬ 
ous federal districts, was to make 
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the grand jury a more continuous 
and therefore more competent in¬ 
strument of what have become in¬ 
creasingly more complicated inquiries 
into violations of the enlarged do¬ 
main of federal criminal law.”—^U. 
S. V. Johnson, Ill., 63 S.Ct. 1233, re¬ 
versing, C.C.A, 123 P.2d 111, certio¬ 
rari granted 62 S.Ct. 625, 314 U.S. 
790, 86 L.Bd. 1193—^U. S. v. Somers, 
Ill., 63 S.Ct. 1238, reversing, C.C.A, 
123 F.2d 111, certiorari granted 62 S. 
Ct. 626, 315 U.S. 790, 86 L.Bd. 1194. 
District judge or senior district 
judge 

Former provision of statute that 
district judge or senior district 
judge might order grand jury to con¬ 
tinue to sit during succeeding term 
authorized judge who had impaneled 
grand jury to make order of Con¬ 
tinuance, even though he was not 
senior judge.—Malone v. U. S., C.C.A. 
Ill., 94 P.2d 281, certiorari denied 68 
S.Ct. 944, 304 U.S. 662, 82 L.Bd. 1629 
—^U. S. V. Malone, D.C.I11., 18 F.Supp. 
865. 

Conflict between terms in different 
cities 

Where grand jury which returned 
Indictment against defendants was 
impaneled for October, 1939, term 
of district court of Cleveland, Ohio, 
and before close of October term 
grand jury was by special order au¬ 
thorized to continue to sit during 
February, 1940, term, which contin¬ 
ued until beginning of April term, 
fact that law required a term of such 
district court at Toungstown, Ohio, 
in March did not affect terms of 
court held at Cleveland, and hence 
life of grand jury did not terminate 
at beginning of March term at 
Youngstown.—U. S. v. Central Sup¬ 
ply Ass'n, D.C.Ohio, 37 F.Supp. 890. 

56. U.S.—U. S. V. Johnson, C.C.AI11., 

123 F.2d 111, certiorari granted 62 
S.Ct. 625, 816 U.S. 790, 86 L.Bd. 
1193—U. S. V. Sommers, C.C.A.I11., 
123 F.2d 111, certiorari granted 62 
S.Ct 626, 316 U.S. 790, 86 L.Bd. 
1194, reversed on other grounds 63 
S.Ct 1283—U. S. V. McKay, D.U 
Mich., 45 F.Supp. 1007. 
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Where the court continues the grand jury to a 
succeeding term, it may not again continue it to a 
further term to pursue investigations begun at the 
succeeding term rather than at the original term.57 

§ 33. - Suspension or Interruption of Ses¬ 

sions 

a. In general 

b. Discharge of grand jury 

c. Effect of adjournment of court 

a. In General 

The grand Jury may adjourn or recess during the 
term. 

The grand jury may adjourn or recess during 
the term.5S It necessarily has a discretion as to the 
continuity of its session, subject to any affirmative 
orders of the court.^^ 

The court may adjourn, recess, or excuse the 
grand jury from attendance temporarily,®® and this 


authority is not limited by statutes directing that on 
the completion of the business of the grand jury 
it must be discharged.®^ In some jurisdictions stat¬ 
utes authorize the court to recess or adjourn the 
grand jury during the term.®^ 

Vacancy in office of prosecuting attorney. The 
powers and duties of a grand jury do not cease be¬ 
cause there may happen to be no district attorney 
either by reason of a vacancy in the office or of 
the attorneys temporary inability to act or for any 
other cause.®^ 

■» 

K Discharge of OTaiid Jury 

The grand jury may be discharged by the court, but 
It may not dissolve Itself. 

It has been held that a court may in virtue of its 
common-law powers dismiss the grand jury when¬ 
ever it deems it proper to do so.®* In some juris¬ 
dictions statutes expressly confer power on the 
court to discharge the grand jury,®® as, for example, 


B7. U.S.—TT. S. V. Johnson, HI., 63 

S.Gt. 1233, reversing. C.C.A., 123 
F.2d 111, certiorari granted 62 S. 
Ct 626, 314 U-S. 790, 86 L.Ed. 1193 
—U. S. V. Somers. Ill., 63 S.Ct. 1233, 
reversing, C,C,A., 123 F.2d 111, cer¬ 
tiorari granted 62 S.Ct 625, 315 U. 
S. 790, 86 L.Bd. 1194. 

CoiLstractioxi of order 
Where grand Jury impaneled for 
I^ecember term was properly con¬ 
tinued through February term, order 
authorizing a further continuance 
during March term to finish inves¬ 
tigations begun, but not finished dur 7 
Ing the December and February 
terms, was not to be construed as 
authorizing grand jury in violation 
of statute, to finish during March in¬ 
vestigations begun in February, but 
was to be construed as properly au¬ 
thorizing grand jury to finish inves¬ 
tigations begun in December, but not 
finished during either December or 
February terms.—^U. S. v. Johnson, 
supra—^U. S. v. Somers, supra. 

58. Mo.—State v. Shawley, 67 S.W. 
2d 74, 334 Mo. 362—State v. Brown, 
184 S.W. 1069, 196 Mo.App. 690. 
‘'There is no specific provision re¬ 
lating to the power of the grand 
jury to take a recess. But the im¬ 
memorial practice has been for ft 
to exercise such power, and in its 
action in that respect it is quite 
independent of the court.''—People 
V. Jackson. 199 N.T.S. 870, 872, 206 
App.Div. 202. 
federal grand Jury 
While business is actually pending 
and unfinished before a grand jury, 
it may, at its own instance, adjourn 
to meet at a later day, either to suit 
its own convenience or that of the 
prosecuting attorney, on his request 
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—U. S. V. Philadelphia & R. R. Co., j 
D.aPa., 227 F. 206. 

59. Ark.—^Evers v. State, 20 S.W.2d 
622, 179 Ark. 1123. 

Supervisory control of grand jury 
by court see supra § 1 . 

Period of recess 

The grand jury may, with the con¬ 
sent of the court, take a recess for 
a longer time than authorized by 
statute.—^Ex parte Liove, 93 S.W. 651, 
49 Tex.Cr. 476. 

Trial judge has wide discretion in 
determining continuity of grand jury 
sessions during single term.—Evers 
V. State, 20 S,Wi2d 622, 179 Ark. 1123. 
ea Ark.—^Evers v. State, supra. 
Iowa.—State v. Phillips, 94 N.W. 229, 
119 Iowa 662, 67 L.R.A. 292. 

Miss.—^Portis v. State, 23 Miss. 678. 
Ohio.—State v. Schwab, 143 N.B. 29, 
109 Ohio St. 632. 

Recalling dismissed grand jury see 
supra S 5. 

61. lowa.^—State v. Phillips, 94 N.W. 
229, 119 Iowa 652, 67 L,R.A. 292. 

62. Ala.—Petty v. State, 140 So. 
685, 224 Ala. 461. 

Misa—Kyzar v. State, 87 So. 416, 
125 Miss. 79. 

03 , xJ.g.—^tr. S. V. McAvoy, C.C.N.T., 
26 P.Cas.No.16,664, 4 Blatchf. 418, 
18 How.Pr. 380. 

Tex.—State v. Gonzales, 26 Tex. 197. 

64. Ind.—^Baker v. State, 108 N.E. 

7, 183 Ind. 1, D.R.A.1916D 1061. 
Misa — Portis V. State, 23 Miss. 678. 
Va—Commonwealth v. Burton, 4 
Leigh 645, 31 Va 646, 26 Am.D. 
337. 

Discharge of individuca grand jurors 
see supra § 31. 

Cause for discharge 

( 1 ) Court Is justified in discharg- 
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ing jurors in case time is being 
wasted in an idle or fruitless inves¬ 
tigation.—Baker v. State, 108 N.E. 

7, 183 Ind. 1, L.RA.1915D 1061. 

(2) The court may discharge the 
grand jury on proof that the jury 
box from which the jury was drawn 
had been fraudulently and illegally 
filled, in that the names of three of 
the jurors constituting the venire 
had not appeared on the Jury roll 
and had not been placed in the jury 
box by the Jury commissioners.— 
Mullins V. State, 130 So. 627, 24 Ala. 
App. 78, certiorari denied 130 So. 530, 
222 Ala. 9. 

Record evidence to show discharge 

(1) An order dissolving the grand 
Jury before the end of the term can 
be shown only by the record of the 
court.—Caldwell v. State, 84 So. 272, 
203 Ala. 412. 

(2) In view of Or.L. §6 1400, 1410, 
a grand jury, which returned an in¬ 
dictment. cannot be said to have been 
discharged by operation of law, and 
hence without legal authority to in¬ 
quire into crime charged, because cir¬ 
cuit court convened at another term 
in another county, where the record 
did not show that grand jury was 
ever discharged, or, if discharged, 
had not been resummoned, or that 
term of court at which indictment 
was found had ever been adjourned 
sine die or was not sitting, since it 
will be prestimed that court had not 
adjourned sine die and that term 
had not elapsed.—State v. Ryan, 234 
P. 811, 114 Or. 91. 

65. N.M.—State v. Raulie, £90 P. 

789, 36 N.M. 136. 

Under statute allowing recess 

Under Code 1923 § 8665, provid¬ 
ing that the court in its discretion 
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statutes providing that on completion of the business 
before it the grand jury must be discharged by the 
court.®® Further, statutes sometimes expressly pro¬ 
vide that the grand jury be discharged by the final 
adjournment of court, considered infra subdivision 
c of this section, or by the judge of the district 
holding court in some other county of the state.®^ 
A g^and jury cannot, however, dissolve itself.®® 

What constitutes discharge. The fact that the 
g^and jury is permitted by the court to disperse 
and go to their several homes does not discharge 
them as grand jurors,®® and the filing of a report by 
the grand jury as to the completion of business and 
its prayer for a discharge do not constitute a dis¬ 
charge where the court merely recesses it pending 
further developments.*^® However, it has been held 
that an existing grand jury is discharged when the 
trial judge orders a special call or session of the 
court and a special grand jury for such call or ses- 
sion.'^i 

Effect of discharge. After being duly discharged 
by the court, a grand jury may not on its own in¬ 
itiative or the suggestion of the sheriff or private¬ 
ly retained counsel reassemble and continue as a 
grand jury.'^^ 


Setting aside discharge. When an order of dis¬ 
charge is made by reason of mistake or misinfor¬ 
mation and before the grand jury has finished its 
labors and while it is engaged in the performance 
thereof, the court has inherent, power to set aside 
its order at any time during the term.*^® 

c. Effect of Adjonmnient of Court 

The right of a grand Jury to remain in session or> 
dinarlly does not extend beyond the final adjournment of 
court for the term.. 

The right of a grand jury to remain in session 
does not as a general rule extend beyond the final 
adjournment of court for the term,^^ and statutes 
sometimes expressly declare that on final adjourn¬ 
ment of the court the grand jury is discharged.*^® 
Such statutes have been held to be declaratory of 
the common law.^® However, as shown supra | 
32 b, in some jurisdictions a grand jury may be 
retained or continued beyond the term. 

Temporary adjournment. It is generally held that 
the actual presence of the court is not essential to 
the exercise of the functions of the grand jury, and 
that a grand jury when properly organized may law¬ 
fully proceed in the performance of its duties not¬ 
withstanding the temporary absence of the judge or 
the temporary adjournment of the court.^*^ 


may permit the grand Jury to take a 
recess subject to call, the court may 
discharge the grand Jury for the 
term.—Petty v. State, 140 So. 686, 224 
Ala. 451. 

Federal grand Jury 

Under Judicial Code § 285, 28 U.S. 
C.A. § 422, the district courts, the 
district courts of the Territories, 
and the district court of the United 
States for the District of Columbia 
may discharge their grand Juries 
whenever they deem a continuance 
of the sessions unnecessary.—U. S. 
V. Philadelphia & R. Ry. Co., D.C.Pa., 
227 P. 206. 

6S. Iowa.—State v. Phillips, 94 N. 
W. 229. 119 Iowa 652, 67 L.R.A. 
292. 

N.M.—State V. Raulie, 290 P. 789. 
85 N.M. 135. 

Okl.—State v. Gossett, 252 P. 6, 122 
Okl. 64. 

Deteacmination as to when grand 
Jury has completed bnslneaa before 
it, within statute requiring grand 
Juries to be discharged on completion 
of business, rests with court.—State 
V. Raulie, 290 P. 789, 85 N.M. 186. 

07. OkL—State v, Childers, 252 P. 
6, 122 OkL 64—^Territory v. Terrell, 
68 P. 503, 11 OkL 449. 

Purpose of statnte 

“The statute was evidently intend¬ 
ed to prevent the Judge, presiding 
while the grand Jurors were at work, 
from leaving the county and holding, 


court in another county, for that 
the grand Jury might thereby be de¬ 
prived of the opportunity of mak¬ 
ing request of the Judge for further 
Instructions, or making partial or 
final report, or receiving such other 
assistance as required,"—State v, 
Childers, 252 P. 6, 7, 122 Okl. 64. 
KoldJug court during recess of grand 
Jury 

Where presiding judge left county 
in which grand Jury was impaneled 
and held court in another county on 
Saturday, such grand Jury, which ad¬ 
journed from Friday to Monday, was 
not discharged.—State v. Gossett, 262 
P. 8, 122 OkL 37—State v. Kirkpat¬ 
rick, 262 P. 8, 122 Okl. 37—State v. 
Hastings, 262 P. 8, 122 Okl. 37—State 
v. Childers, 252 P. 6, 122 OkL 64. 

68. Mo.—State ex rel. Hall v. Bur¬ 
ney, 84 S.W.2d 669, 227 Mo.App. 
759. 

N.D,—State v. District Court of 
Ward County, 277 N.W. 843, 849, 
68 N.D. 211, citing Corpus Juris. 
28 C.J. p 796 note 78. 

Federal grand Jury 
U.S.—Jones v. U. S., Or., 162 F. 417, 
89 C.C.A. 303, certioraxi denied 29 
act 686, 212 U.S. 676, 63 L.Ed. 
657. 

09. Ala.—Cochran v. State, 92 So. 
524, 18 Ala.App. 403, certiorari de¬ 
nied 92 So. 920, 207 Ala. 710. 

70. Ala.—Caldwell v. State, 84 So. 
272, 203 Ala. 412. 
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N.M.—State v. Raulie, 290 P. 789, 35 
N.M. 136. 

71. Ala.—^Petty v. State, 140 So. 686, 
224 Ala. 451. 

72. Fla.—^Hicks v. State, 120 So. 330,. 
197 Fla. 199. 

73. N.J.—State v. Newmark, 162 A. 
206, 8 N.J.Misc. 803. 

Recalling dismissed grand Jury see 
supra 9 6. 

74b Mo.—State ex rel. Hall v. Bur¬ 
ney, 84 S.W.2d 669, 227 Mo.App. 
769. 

28 C.J. p 796 note 71. 

Effect of final adjournment generally 
see Courts § 162 c (1). 

75. N.M.—State v. Raulie, 290 P. 
789, 36 N.M. 136. 

N.D.—State ex rel. Jacobsen v. Dis¬ 
trict Ctt-art of Ward County, Fifth 
Judicial Dist., 277 N.W. 843, 68 N. 
D. 211. 

Okl.—State v. Childers, 252 P. 6, 
• 122 Okl. 64. 

28 C.J. p 796 note 72. 

76. N.D.—State ex rel. Jacobsen v. 
District Court of Ward County, 
Fifth Judicial Dist, 277 N.W. 843, 
68 N.D. 211. 

77. Ark.—^Bvers v. State, 20 S.W.2d 
622, 179 Ark. 1123. 

N.T.—^People v. Jackson, 199 N.T.Sv 
870, 205 App.Div. 202. 

28 C.J. p 796 note 73. 

Federal grand Jury 

U.S.—^Badders v. U. S., Kan., 36 S.Ct. 
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Adjournment to special term, A grand jury sum¬ 
moned to serve during a regular term is competent 
to serve at an adjournment of that term, where it 
has not been dischargedJ^ 

§ 34. Powers and Duties 

a. In general 

b. Matters subject to investigation 

c. Preliminary examination and commit¬ 

ment or binding over 

d. Extent of inquisitorial powers 

a. In General 

The powera and duties of a grand Jury involve a com. 
plete in«n'rv Into the subject matter In charge, except 
to the extent that the grand Jury Is bound and limited 
by the proscription of the law under which it acts. Such 
PQwers and duties cannot be delegated to any other 
agency. 

The ordinary conception of the powers and du¬ 


ties of a grand jtu-y is to guard the rights and 
liberties of the people, in the preservation and pro¬ 
tection of morals and social order,by bringing to 
trial in a proper court persons whose identity is 
established prima facie in the proof of the com¬ 
mission of a crime,*® and also in furnishing reason¬ 
able protection against malicious and unfounded 
prosecutions.*^ The exercise of its powers and 
duties involves all the powers and incidents neces¬ 
sary to a complete inquiry into the subject matter 
in charge,*^ without any limitation by acts of the 
court or judge;** but it is bound and limited by 
the proscription of the law under which it acts.*^ 
The scope of its inquiries should not be limited 
narrowly by questions of propriety or forecasts of 
the probable results of the investigation,*® or by 
doubts as to whether any particular individual will 
be found properly subject to accusation of crime.** 

Delegation of powers and duties, A grand jury’s 


367, 240 U.S. 391, 60 laBd. 706— 
In re Presentment by Grand Jury 
of Bllison, D.C.Del., 44 F.Supp. 
375, affirmed, CCA., 133 F.2d 903 
—Jones V. U. S., C.C.A.Or., 162 P. 
417, 39 C.G.A. 303, certiorari denied 
29 S.Ct. 685, 212 U.S. 576. 53 li.Ed. 
657. 

78. Mo.—State v. Brown, 194 S.W. 
1069, 195 Mo.App. 590. 

Pa.—Shenker v. Harr, 2 A.2d 298, 
332 Pa. 382. 

28 C.J. p 796 note 74. 

Scope and validity of proceedings at 
adjourned term generally see 
Courts § 152 c (2) (b). 
Adjournment of extraordinary term 
of supreme court 

N.Y.—People ex rel, Gracy v. Stroh- 
son, 215 N.Y.S. 433, 127 Misc. 199, 
affirmed 216 N.Y.S. 895, 217 App. 
Div. 750. 

Validity of continuance of term 
of court and of grand Jury for such 
term does not depend on form of 
words used, but on necessity to keep 
grand jury active while business was 
before it for disposition. As long as 
grand jury was actively engaged in 
work committed to it, validity of its 
work could ifot be denied because 
court chose to direct its continuance 
until further order of the court— 
Application of Mullen, 37 N.Y.S.2d 
974. 

79. Pa.—Petition of McNair, 187 A. 
498, 324 Pa. 48, 106 A.L.R. 1373. 

S.C.—State V. Bramlett, 164 S.B. 873, 
166 S.C. 323. 

8 a Iowa.—Maley v. District Court 
of Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

N.Y.—People V. Blair, 33 N.Y.S.2d 
183. 

S.C.—State V. Bramlett, 164 S.K 873, 
166 S.a 323. 


The inguisltoxlal powers of a grand 
Jury are not unlimited, but must be 
exercised for the purpose of pre¬ 
senting offenders to the proper offi¬ 
cers for legal proceedings against 
them, or for the finding of bills of 
indictment—State v. Bramlett, su¬ 
pra. 

81. U.S.—U. S. ex rel. Hassell v. 
Mathues, D.QPa., 27 F.2d 137. 

Iowa—^Maley v. District Court of 
Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

N.Y.—People v. Blair, 33 N.Y.S.2d 
183. 

Pa—<Jommonwealth v. Hubbs, 8 A. 
2d 611, 137 PaSuper. 229. 

82. Pa—Petition of McNair, 187 A. 
498, 503, 324 Pa 48, 106 A.L..B. 
1373. 

A grand jury’s "powers are vastly 
broader than a committing magis¬ 
trate’s. Its concern being of things 
rather than individuals, the scope of 
its investigation is very wide, in¬ 
cluding all the ramifications of the 
subject investigated and extending 
to all who may be brought within 
the field of culpability."'—^Petition of 
McNair, supra 

83. Ala—State v. Knighton, 108 So. 
85, 21 AlaApp. 330. 

Ill.—People V. Gray don, 164 N.E. 832, 
333 Ill. 429.' 

Mo.—State ex rel. Graves v. South¬ 
ern, 124 S.W.2d 1176, 344 Mo. 14. 

84. Ga—^Howard v. State, 4 S.R2d 
418, 60 GaApp, 229. 

IlL—People V, Lieber, 192 N.E. 331, 
357 IlL 428. 

•La—State ex rel. De Armas v. Platt, 
192 So. 659, 193 La. 928. 

Miss.—State v. Bates, 192 So. 832, 
187 Miss. 172. 

N.Y.—^In re Grand Jurors Ass’n, 
Bronx County, 25 N.Y.S.2d 154. 
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Pa—Commonwealth v. Hubbs, 8 A. 

2d 611, 137 PaSuper. 229. 

Tex.—Ex parte Jennings, 240 S.W. 
942, 91 Tex.Clr. 612, 22 A.L.R. 1361. 
GraoUl jurors may riot disregard 
the power and authority entrusted 
to them and may not substitute 
rules, regulations, opinions, and con- ' 
victions for the law.—State ex rel. 
De Armas v. Platt, 192 So. 669, 193 
La 928. 

Duties tatA not rights 

Statutes dealing with the duties 
and authority of grand juries impose 
duties as distinguished from rights 
on the grand jury and on the in¬ 
dividual members of such grand ju¬ 
ry, but do not grant any rights ei¬ 
ther to the grand jury or to an in¬ 
dividual member thereof.—Clinton v. 
Superior Court in and for Los An¬ 
geles County, 73 P.2d 252, 23 Cal. 
App.2d 342. 

85. U.S.—Blair v. U. S., N.Y., 39 S. 

CL 468, 230 U.S. 273, 63 L.Ed. 979 
—O’Connell v. U. S., C.C.A.N.Y., 40 
F.2d 201, certiorari granted 50 S. 
Ct. 461, 281 U.S. 716, 74 L.Ed. 1136, 
certiorari dismissed 51 S.CL 658, 
75 L.Ed. 1472—Carroll v. U. S., C. 
C.A.N.Y., 16 F.2d 951, certiorari 
denied 47 S.CL -477, 273 U.S. 763, 
71 L.Ed. 880. 

N.Y.—People v. Doe, 286 N.Y.S. 343, 
247 App.Div. 824, affirmed 3 N.E. 
2d 875, 272 N.Y. 473—People v. 
Doe, 29 N.Y..S.2d 648, 176 Mlsc. 943. 
XuqLuisitorlal power should not be 
curtailed except in clearest cases.— 
In re Grand Jury Proceedings, D.C. 
Pa, 4 F.Supp. 283. 

88 . U.S.—Blair v. U. S., N.Y., 39 S. 

CL 468, 260 U.S. 273, 63 L.Bd. 979. 
N.Y.—People v.. Doe, 286 N.Y.S. 343, 
247 App.Dlv. 324, affirmed 3 N.B.2d 
876, 272 N.Y. 473—People v. Doe, 
29 N.Y.S.2d 648, 176 Misc. 943. 
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powers and duties cannot be delegated to any other 
agency,nor can any other agency be authorized 
by law to supplement or supersede the activities of 
the official grand jury.^8 The grand jury is with¬ 
out power to employ persons to investigate crime 
and make their compensation a charge on the coun^ 
ty,®® or to employ persons other than public offi¬ 
cers charged by law with the performance of such 
duties to search for testimony and subpoena witness¬ 
es to be used before the grand jury in a matter un¬ 
der investigation by it.^® 

Federal grand jury. The inquisitorial powers 
and duties of a federal grand jury are to be con¬ 
strued by interpreting the federal law under which 
the jury is set up,®^ but the full extent of, and lim¬ 
itations on, such powers have not been settled by 
precedents.®^ It is its duty to make investigations 
where that branch of the government charged with 
the duty of conducting criminal prosecutions pre¬ 
sents evidence to it under the belief, based on rea¬ 
sonable groimds, that the criminal laws have been 
violated;®® but its functions as an inquisitorial 
body are not interfered with by a statutory pro¬ 
vision that prosecutions thereunder shall be com¬ 


menced only on the attorney general’s express di¬ 
rection,®^ nor can the court limit it in its legitimate 
investigation.®® It may institute an investigation 
based on its suspicion that crimes have been com¬ 
mitted without any knowledge of the names or de¬ 
scriptions of the crimes or persons who may be 
involved,®® and without the necessity of a previous 
charge against anyone.®'^ Members of the grand 
jury may bring to the attention of their fellow 
members any crimes known to any of them even 
though no complaint is presented by any prosecut¬ 
ing officer.®® They cannot, however, investigate 
offenses which they anticipate may be committed 
in the future,®® nor can they investigate violations 
of state laws.i 

b. Matters Subject to Investigation 

As a general rule, a grand Jury Investigation applies 
to matters of a criminal nature, Including ali offenses 
within the jurisdiction of the grand jury; but under some 
statutes civil matters also may be inquired into. 

As a general rule the proceedings of a grand 
jury pertain exclusively to the investigation of 
crimes,® as ordinarily it is under a solemn obli- 


87. N.T.—^In re Grand Jurors .Ajss’n, 
Bronx County, 25 N.T.S.2d 164. 
sa N.Y.—^In re Grand Jurors Ass’n, 
Bronx County, supra. 

89. Cal.—^Allen v. Payne, 86 P.2d 
614, 1 Cal.2d 607. 

SO. Cal.—Woody v. Peairs, 170 P. 
660, 35 •CaLApp. 553. 

91. U.«.—TJ. S. V. Warren. D.C.N.T., 
26 IB'.Sup'P. 333. 

A federal grand jury Is United to 
the Investigation of such matters 
as may be called to Its attention by 
the court, or €ls may be submitted by 
the district attorney, or as may come 
to the knowledge of the grand jurors 
in the course of their investigation 
of the matters thus brought before 
them or from their own observa¬ 
tions, or as may come to their 
knowledge from the disclosures of 
their associates on the grand jury.— 
In re Charge to Grand Jury. C.C. 
Cal., 30 P.Cas.No.18,256, 2 Sawy. 667. 
Powers as at common, law 

Reference to a grand jury in fed¬ 
eral Constitution and statutes is to a 
grand jury having powers of grand 
jury as then known at common law. 
—^U. S. V. Warren, D.C.N.T., 26 P. 
Supp. 338. 

92. 0.S.—^Application of Texans Co., 
I>.C.I11., 27 F.Supp. 847, 850. 
<‘The TULoestalnty as to the grand 

powers resu^s' from the fact 
tijiftt the ,inatitutioij has grown from 
‘the' 'comriioh lalw of England; that 
Qbdrta,^ inyjestigating its historical 
gro\i^u^ have differed as to its pow¬ 


ers; and that our legislation regard¬ 
ing it 'is extremely meagre.^'—Appli¬ 
cation of Texas Co., supra. 

93. U.S.—U. S. V. Invader Oil Cor¬ 
poration, D.C.Cal., 6 F.2d 715. 

IHLty to afford opportunity of pre¬ 
senting matter to grand jury 
The federal district court has the 
duty to afford to the executive de¬ 
partment in discharging its duty of 
execution of the laws full and com¬ 
plete o>pportunity to present to the 
grand jury any alleged violation of 
those- laws, at any time when the 
grand jury shall be in session.—^Ap¬ 
plication of Texas Co., D.C.I11., 27 
F.Supp. 847. 

94. U.S.—-U. S. V. Bioff, D.C.N.T., 40 
F.Supp. 497. 

Provision of Anti-Bacfceteerlng 
Act S 4, 18 U.S.C.A. § 420 c, that 
prosecutions thereunder shall bo 
commenced only on attorney gener¬ 
al’s express direction is not uncon¬ 
stitutional as delegating to such’ offi¬ 
cer powers vested exclusively in 
grand jury.—^U. S. v. Bioff, supra. 

96. XJ.S.—Application of Texas Co., 
B.C.I11., 27 F.Supp. 847. 

98. XJ.S.—Hale v. Henkel, N.T.. 26 
S.Ct. 370. 201 U.S. 43, *50 L.Bd. 662, 
affirming, C.C., In re Hale, 139 F. 
496—In re Grand Jury Proceed¬ 
ings, D.C.Pa., 4 F.Supp. 283—U. S. 
V. McGovern, D,C.N.Y., 1 F.Supp. 
568, affirmed, C.C.A., 60 F.2d 880, 
certiorari denied McGovern v. U. | 
S., 63 S.Ct 96. 287 U.S. 660, 77 L. 
*Bd, 561—^In re Charge to Grand* 
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Jury, C.C.W.Va., 30 F.Cas.N’o.18,- 
248, Chase 263. 

97. U.S.—^In re National Window 
Glass Workers, D.C.Ohlo, 287 F. 
219. 

98. U.S.—^Application of Texas Co., 
D.C.I11., 27 F.SUPP. 847. 

99. as.—U. S. V. Johnson, C.C.A 

Ill., 123 F.2d 111, certiorari grant¬ 
ed 62 S.Ct. 625, 315 U.S. 790, 86 L. 
Bd. 1193—^U. S. V. Sommers, C.C. 
A.I11., 123 P.2d 111, certiorari 

granted 62 S.Ct 625, 816 U.S. 790, 
86 L.Bd. 1394. 

Bvasion of income taxes 

That grand jury, while consider¬ 
ing an Indictment for evasion of in¬ 
come taxes, heard testimony rela¬ 
tive to offenses committed in previ¬ 
ous years which might at some later 
time become relevant to an offense 
committed in future did not author¬ 
ize grrand jury to commence an in¬ 
vestigation as to such future offense. 
—U. S. V. Johnson, C.C.AI11., 123 
F.2d 111, certiorari granted 62 S.Ct. 
626, 815 U.S. 790, 86 L.Bd, 1193— 
U. S. V. Sommers, C.C.A.I11., 123 F.2d 
111, certiorari granted 62 S.Ct. 626, 
315 U.S. 790, 86 Lr.Ed. 1194. 

1 . U.S.—Claiborne v. U. S., C.C.A. 
Mo., 77 F.2d 682. 

2. U.S.—U. S. V. Direct Sales Co., 
D.C.S.C.. 40 F.Supp. 917. 

Md.—^In re Report of Grand Jury 
of Baltimore City, 137 A. 870, 152 
Md. 616. 

Pa.—-Commonwealth v. Davis, 26 Pa. 
DIst. 958, 44 Pa.Co. 562, 14 Del,Co. 
171, 83 Danc.L.R. 388, 64 Pittsb. 
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gation imposed by the oath administered to its mem¬ 
bers diligently to inquire and true presentment make 
of all infractions of the criminal law which may 
be given to it in charge or may come to the knowl¬ 
edge of any of the members touching the service 
in which they are engaged,^ and to discharge such 
duties in an impartial manner.^ It is the duty of 
a grand jury to inquire into all offenses within its 
jurisdiction,® such as all offenses committed or tri¬ 
able within its county.® A statute conferring orig¬ 
inal jurisdiction of certain specific offenses on jus¬ 
tices of the peace does not exclude the jurisdiction 
of the grand jury to inquire into all public offenses, 
where a statute declares all public offenses indict¬ 
able;*^ nor does a statute giving a specified com¬ 
mission permissive power to enforce the statute pre¬ 
vent enforcement thereof through the usual method 
of grand jury proceedings.® 

As to criminal offenses, as a general rule the ju¬ 


risdiction of a grand jury is coextensive with, and 
limited by, that of the court in which it is impan¬ 
eled and for which it is to make inquiry.® This 
is true both as to territorial limits^® and as to the 
character and kinds of offenses to be investigated.^^ 
In the absence of a statute to the contrary, a grand 
jury has jurisdiction of offenses committed after 
it has been impaneled and sworn,^® and it may in¬ 
quire into the commission of an offense apparently 
outlawed by limitations, where it appears that the 
investigation will lead to the discovery of similar 
crimes which are not outlawed.^® Under some 
statutes it is the duty of a grand jury to indict any 
member of the body for any offense which the proof 
produced before the grand jury may show such ju¬ 
ror to have committed.^^ 

Civil matters^ Under some statutes a grand jury 
is empowered to act in civil matters, it being even 
invested by the statute with functions of an ad- 


Leg.J. 692, 15 Just.L..R. 104—In 
re Charge to Grand Jury, 90 
Pittsb.Leg.J. 557. 

Tex.—Ex parte Jennings, 240 S.W. 

942, 91 Tex.Cr. 612, 22 A.L.R. 1351. 
28 C.J. p 797 note 81. 

3 . U,S.—Hale v. Henkel. N.T., 26 S. 
Ct 370, 201 U.S. 43, 50 LuEd. 652, 
affirming, C.C., In re Hale, 139 F. 
496—In re Greind Jury, D,C.Oal., 
62 P. 840. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
A. 60. 

28 C.J. p 797 note 82. 

4. U.S.—In re Grand Jury, D.C.Cal„ 
62 F. 840. 

28 C.J. p 797 note 82 [a]. 

6 . Ala.—King v. Second Nat. Bank 
^ Trust Co. of Saginaw, Mich., 
173 So. 498, 234 Ala. 106—Carr v. 
State, 187 So. 252, 28 Ala.App. 466. 
Cal.—Ex parte Peart, 43 P.2d 334, 
5 Cal.App.2d 469. 

N.T.—People ex reL Reis v. Warden 
of Bronx County Jail of City of 
New Tork, 269 N.Y.S. 433, 160 
Misc. 801, affirmed 264 N.Y.S. 948, 
239 App.Div 891, appeal denied 
265 N.Y.S. 966, 240 App.Div. 761. 
28 C.J. p 797 note 83. 

6 . Ark.—Bowie v. State, 49 S.W.2d 
1049, 185 Ark. 834, 33 A.L.R. 426. 
Cal.—Irwin v. Murphy, 19 P.2d 292, 
129 CaLApp. 713. 

N.Y.—People v. Doe, 280 N.Y.S. 608, 
156 Misc. 304. 

N.C.—State v. Mitchell, 163 S.B, 681, 
202 N.C. 439. 

Pa.—In re Investigation by Dauphin 
County Grand Jury, June, 1938, 2 
A.2d 783, 332 Pa. 289, 120 A.L.R. 
414. 

Outside ooimty 

<1) At common law, grand jury 
could not regularly inauire of fact 
done out of county for which they 
were sworn, unless particularly en¬ 


abled by act of parliament, and a 
statute giving the grand jury juris¬ 
diction outside the county, in case of 
doubt, does not modify the common 
law beyond cases of doubt regard¬ 
ing county Wherein offense occurred. 
—State V. Mitchell, 163 S.B. 581, 202 
N.C. 439. 

(2) Proof, after a thorough in¬ 
vestigation by grand jury, that crime 
under investigation was really com¬ 
mitted in another county, does not 
render the proceedings Invalid, but 
merely precludes the presenting of 
an indictment therefor in that coun¬ 
ty.—Samish v. Superior Court in and 
for Sacramento County, 83 P.2d 306, 
28 Cal.App.3d 685. 

7. Minn.—State v. Kobe, 1 N.W. 

1064, 26 Minn. 148. 
a N.J.—state V. Larson, 160 A. 556, 
10 N.J.MIsc. 884. 

Aviation, oonunijislon 
N-J.—State V, Larson, supra, 
a N.Y.—^People v. Ruttles, 14 N.Y. 
S.2d 979, 172 Misc. 806—People v. 
International Nickel Co., 155 N.Y.S. 
156i affirmed 112 N.E. 1068, 218 N. 
Y. 614. 

Pa.—^In re Investigation by Dauphin 
County Grand Jury, 2 .A.2d 783, 
332 Pa 289, 120 A.L.R. 414. 

28 C.J. p 797 note 85. 

10 . N.Y.—People v. Kennedy, 101 N. 
B. 442, 207 N.Y. 633, Ann.Cas.l914C 
616, affirming 164 App.Div. 668, 139 
N.Y.S. 896. 

28 C.J. p 797 note 86. 

IL TJ.S.—XJ. S. V. HiU, C.C.Va, 26 F. 

Cas.No.16,364, 1 Brock. 156. 

K.Y.—^People ex rel. Morrison v. Pol¬ 
lack, 34 N.Y.S.2d 841, 264 App.Div. 
92, affirmed 43 N.E.2d 831, 289 N. 
Y, 600—^People ex rel. Kawiecki v. 
Carhart, 13 N.Y.S.2d 293, 170 Misc. 
894. 

28 C.J. p 797 note 87. 
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Degree of assault 

(1) Charge of assault in second de¬ 
gree was properly presented to grand 
jury summoned by supreme court.— 
People V. Field, 16 N.Y.S.2d 561. 

*(2) Where information charging 
defendant with second-degree as¬ 
sault, a felony, was referred to grand 
jury by court of special sessions, 
grand jury had right to indict de¬ 
fendant for third-degree assault, a 
misdemeanor, where evidence war¬ 
ranted, but was insufficient to hold 
defendant for second-degree assault. 
—^People V. Cooper, 286 N.Y.S. 961, 
158 Misc. 419. 

FeXonies and misdemeanors 

(1) A statute requiring the grand 
jury to inquire into all crimes com¬ 
mitted or triable in the county and 
to present them to the court gives 
the grand jury Jurisdiction over felo¬ 
nies and misdemeanors.—People ex 
rel. Kawiecki v. Carhart, 18 N.Y.S. 
2d 293, 170 Misc. 894. 

(2) Under statute authorizing gov¬ 
ernor to appoint extraordinary term 
of supreme court to try criminal 
cases for violation of elective fran¬ 
chise, grand jury of extraordinary 
term has jurisdiction to Investigate 
all and any crimes connected with 
elective franchise, whether felony or 
misdemeanor.—^People ex rel. Folk v. 
McNulty, 18 N.B.2d 854, 279 N.Y. 563, 
affirming 9 N.Y.S.2d 380, 266 App. 
Div. 82, reversing 8 N.Y.S.2d 306. 

12 . Cal.—People v. Beatty, 14 Cal. 
566. 

28 C.J. p 797 note 88. 

13. Cal.—People v. Curtis, 98 P.2d 
228, 36 Cal.App.2d 306. 

Minn.—State v. Kasherman, 224 N. 
W. 838, 177 Minn. 200. 

14. Mo.—Ex parte Holliway, 199 S. 
W. 412, 272 Mo. 108. 
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ministrafive character, and is charged with the 
duty of inquiring into and reporting on the condi¬ 
tion and management of the public prisons and oth¬ 
er public institutions within its jurisdiction.^® Or¬ 
dinarily, however, unless authorized by statute, it 
cannot extend its investigation to matters not of a 
criminal nature.^*^ 

Investigation of public officers. Under some stat¬ 
utory or constitutional provisions a grand jury is 
charged with the duty of investigating and report¬ 
ing on the official acts and conduct of certain pub¬ 
lic ofiicers.^® Such an investigation ordinarily 
should be of matters of a criminal nature wherein 
public officers or the interests of the public are in¬ 
volved,^® and cannot extend to a review of judicial 
discretion,^® and cannot be a blanket inquiry to 
bring to light supposed grievances for the purpose 
of criticizing an officer or department of the gov¬ 


ernment nor does this power of investigation by 
the grand jurors give them power to remove from 
office the offending officer.^^ 

c. Preliminary Examination and Commitment * 
or Binding Over 

A grand Jury may Investigate and present offenses 
without any preliminary examination and commitment or 
binding over of the accused, in the absence of a statutory 
provision therefor. 

In the absence of statutes to the contrary, it is 
within the power of a grand jury to investigate and 
present offenses although there has been no pre¬ 
liminary examination and commitment or binding 
over of accused,and this power of the grand 
jury is not affected by the fact that an examina¬ 
tion of accused for substantially the same offense 
is pending before an inferior tribunal having juris¬ 
diction of the matter under investigation,^^ or that 


15. Go.—^Kerby v. liOniT. 42 S.E. 386, 
116 Ga. 187. 

Wash.—Stats v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Insrels v. State of Waahinfirton, 61 
S.Ct 318, 311 IT.S. 708, 85 Ii.Ed. 
460. 

28 C.J. p 797 note 80. 

ThB coiiectloxL of fluids for a po¬ 
litical oampai^rn, althousrh not an 
ofCense, may constitute a legitimate 
matter of Inquiry before a grrand Ju¬ 
ry, and an investigation concerning: 
the accounting: for funds collected 
may clearly be within the proper 
scope of inquiry of such an inquisi¬ 
torial body.—State v. Ingrels, 104 P. 
2 d 944, 4 Wash.2d 676, certiorari de¬ 
nied Ingels V. State of Washington, 
61 S.Ct. 318, 311 U.S, 708, 85 L.Bd. 
460. 

IGL Pa.—^In re Delaware County 
Grand Jury Investigation, 80 DeL 
Co. 237. 

S.C.—State V. Bramlett, 164 S.B. 878, 
166 S.C. 323. 

28 'C.J. p 797 note 90. 

17. Ill.—^People V. Conzo, 23 N.E.2d 
210, 801 IlLApp. 524. 

Pa.—^Petition of McNair, 187 A. 498, 
324 Pa. 48, 106 A.L..R. 1378. 

Tex.—^Bx parte Jennings, 240 S.W. 
942, 91 Tex.Cr. 612, 22 A.L.B. 1351. 

18. Okl.—Hinz v. Hunt, 221 P. 1022, 
96 OkL 285. 

Pa—^Petition of McNair, 187 A. 498, 
824 Pa 48, 106 A.L.R. 1373. 

S,C—State V. Bramlett, 164 S.B. 878, 
166 S.C 823. 

28 C.J. p 797 note 91. 

'‘Because of the method by which 
its deliberations are conducted and 
the secrecy surrounding them, it is a 
particularly suitable body to investi¬ 
gate misconduct of public offices and 
public evils.”—^Petition of McNair, 
187 A. 498, 603, 824 Pa 48, 106 A.Li. 
•R. 1378. 


Causa for removal 
A statute prescribing additional 
causes for removal from office, and 
providing that actions thereunder 
shall be commenced in the name of 
the state on relation of the attorney 
general, does not deprive the grand 
Jury of its statutory jurisdiction to 
present accusations charging any 
public officer, not subject to im¬ 
peachment, with any of the causes 
for removal mentioned in another 
statute—^Hinz v. Hunt, 221 P. 1022, 
96 Okl. 285—28 O.J. p 797 note 91 
Ca]. 

19. Pa.—^In re Investigation by 
Dauphin County Grand Jury, June, 
1938, 2 A.2d 783, 332 Pa 289, 120 
A.L.R. 414—Petition of McNair, 
187 A. 498, 324 Pa 48, 106 A.L.R. 
1373, 

Effect of investigating powers of at¬ 
torney general 

That attorney general possesses 
wide statutory powers to investigate 
any violation of the law within exec¬ 
utive branch of government does not 
preclude an investigation of that 
branch of government by grand jury 
on charges properly presented.—In 
re Investigation by Dauphin County 
Grand Jury, June, 1938, 2 A. 2d 783, 
332 Pa 289, 120 A.D.R. 414. 

20 . Pa—Petition of McNair, 187 A. 
498, 324 Pa 48, 106 A.L.R. 1373. 

Error of judgmaot of magistrate 
Grand jury investigation, at re¬ 
quest of judge of quarter sessions, 
of city police magistrates, under in¬ 
struction to determine what magis¬ 
trates were guilty of malfeasance in 
office and to report whether jury 
recommended indictments, is unau¬ 
thorized, where there are no facts 
warranting general investigation in¬ 
to conduct of magisterial system, 
and it is admitted that magistrates' 
alleged mistakes were errors of 
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judgment—Petition of McNair, su¬ 
pra 

21 . Pa—^Petition of McNair, supra 
General investigations of govern¬ 
mental agencies, by grand jury, in¬ 
stituted indiscriminately without 
sufficient reason to believe that com¬ 
mission of indictable offenses or cor¬ 
ruption in office will be brought to 
light, are unlawful,—Petition of Mc¬ 
Nair, supra 

Eo power to censure 
If district attorney and staff were 
guilty of a criminal offense, or of an 
offense not criminal but justifying 
removal, or of misconduct, the stat¬ 
utory procedure for the particular 
situation was to be followed and 
grand jury could not, in the guise 
of a request for assistance, censure 
the district attorney and his staff for 
alleged incompetency and miscon¬ 
duct.—State ex rel. De Armas v. 
Platt, 192 So. 659, 193 La 928. 

22 . La—^State ex reL De Armas v. 
Platt, supra 

23. Md.—^Hitzelberger v. State, 196 
A. 288, 173 Md. 435. 

N.T.—People ex rel. Reis v. Warden 
of Bronx County Jail of City of 
New York, 269 N.Y.S. 433, 150 
Misc. 801, affirmed 264 N.Y.S. 948, 
239 App.Dlv. 891, appeal d^^nied 265 
N.Y.S. 956, 240 App.Div. 761. 

28 O.J. p 798 note 92. 

Preliminary examination and com¬ 
mitment or binding over: 

In general see Criminal Law 9§ 
300-366. 

As necessary to indictment see the ) 
O.J.S. title Indictments and In¬ 
formations § 18, also 31 O.J. p 
576 note 80—p 578 note 99. 

24. S.C.—State V. Brown, 40 S.B. 
776, 62 S.a 374. 

28 O.J. p 798 note 95. 
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such a tribunal has power to hold a preliminary ex- 
amination.25 a grand jury may investigate and 
present an offense although accused has been rec¬ 
ognized to appear at a subsequent term of court.26 

d. Extent of Inquisitorial Powers 

(1) In general 

(2) Presentment 

(3) Report in nature of presentment 
(1) In General 

In some states a grand Jury's Investigation is restrict¬ 
ed to such offenses as are called to its attention and di¬ 
rected by the court or prosecuting attorney. In other 
states a grand jury has plenary inquisitorial powers, and 
may, on its own motion, originate charges against of¬ 
fenders from whatever source it acquires its knowledge. 

In some states the powers of the grand jury are 
inquisitorial to a limited extent only and its investi¬ 
gations are restricted to such offenses as are called 
to its attention and directed by the court or sub¬ 
mitted for its consideration by the prosecuting at¬ 


§ 34 

torney,27 and matters related to those submitted,^® 
or such as fall within their knowledge or observa¬ 
tion,29 or such as have already been presented be¬ 
fore a magistrate.20 The investigation must have 
a definite purpose to discover criminal acts which 
seriously affect or injure the public generally, 
and the acts must be such that ordinary process of 
law is inadequate to cope with or discover them.22 
To warrant the institution of such an investiga¬ 
tion there must be definite knowledge from trust¬ 
worthy sources of criminal acts forming a system 
of crime,23 and at least one or more cognate of¬ 
fenses should exist on which to base a general in- 
vestigation.24 

In other states, a grand jury has plenary inquis¬ 
itorial powers, without any instruction or authority 
from the court, and may, on its own motion, origi¬ 
nate charges against offenders, regardless of how 
the information on which it acts is brought to its 
attention,^® and although it may call on the court 


05. N.T.—^People v. Steiger, 277 N. 
Y.S. 602, 154 Mlsc. 538. 

26. Ind.—State v. Bindley, 52 N.E. 
804. 152 Ind. 182. 

27. Ala.—Carr v. State, 187 So. 262, 
28 Ala.App. 466. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

Pa.—Petition of McNair, 187 A. 498, 
324 Pa. 48. 106 A.L.R. 1373—Com¬ 
monwealth V. Hubbs, 8 A.2d 611, 
137 Pa.Super. 229—Commonwealth 
V. Reedy, 21 Pa.Dist. & Co. 624— 
In re Investigation by June 1938 
Dauphin County Grand Jury, 46 
Dauph.Co. 54—In re Delaware 
County Grand Jury Investigation, 
30 Del.Co. 237. 

28 O.J. p 798 note 96. 

Bestrlotions as UmltatioiLs on power 
of conxt 

Restrictions imposed on a grand 
Jury are also limitations on the pow¬ 
er of the court both as to the proce¬ 
dure and the scope of the investiga¬ 
tion by grand jury.—Commonwealth 
V. Rhey, 14 A.2d 192, 140 Pa.Super. 
340. 

28. Conn.—State v. Kemp, 9 A.2d 63, 
126 Conn. 60. 

29. Pa.—Commonwealth v. Green, 
17 A. 878, 126 Pa. *531, 12 Am.S.R. 
894. 

28 C.J. p 798 note 96. 

30. Pa.—Commonwealth v. Green, 
supra. 

28 C.J. p 798 note 96. 

31. Pa—Petition of McNair, 1$7 A- 
498, 324 Pa 48, 106 A.L.R. 1378— 
Commonwealth v. Rhey, 14 A.2d 
192, 140 PaSuper. 340—In re Del¬ 
aware County Grand Jury Investi¬ 
gation, 30 Del.Co. 237. 


The effeet of the acts mnst be such 
that, if permitted to oontlnne, they 
would endanger public safety and 
health, demoralize personal security 
of members of public, or permit sys- 
tematio criminal depredations by 
public ofBcers.—^Petition of McNair, 
187 A. 498, 324 Pa 48, 106 A.L,.R. 
1373. 

Tn, hEassachiuietts, it has been the 
custom, “since the establishment of 
the district courts and other earlier 
tribunals of more or less similar 
character, for the grand jury to con¬ 
sider crimes, prosecution for which 
is pending in these courts, in In¬ 
stances where the public interests 
seemed to require such investiga¬ 
tion."—Klous V. Bolster, 146 N.E. 
783, 784, 251 Mass. 292. . 

32. Pa—Petition of McNair, 187 A. 
4-98, 324 Pa 48, 106 A.D.R. 1373. 

Pa—Commonwealth v. Rotan, 82 Pa 
Super. 172. 

33. Pa—Petition of McNair, 187 A. 

498, 324 Pa. 48, 106 A.L.R. 1373— 
Commonwealth v. Hubbs, 8 A. 2d 
611, 137 PaSuper. 229—^In re Dela¬ 
ware County Grand Jury Investi¬ 
gation, 30 DeLCo. 237. | 

Conspiracy to corropt Jnry 
Where trustworthy information in¬ 
dicated a conspiracy widespread in 
its scope, to corrupt members of a 
panel from which a jury was about 
to be drawn for a trial of cases in¬ 
volving fraudulent violations of the 
election laws, and all the defend¬ 
ants were unknown, an investigation 
by a grand jury was the appropri¬ 
ate procedure.—Commonwealth v. 
Rhey, 14 A.2d 192, 140 Pa.Super. 340. 

Pa.—^Petition of McNair, 187 A. 
498, 324 Pa. 48, 106 A.L..R. 1373—J 
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Commonwealth v. Hubbs, 8 A. 2d 
611, 137 Pa.Super. 229. 

36. Cal.—Samish v. Superior Court 
in and for Sacramento County, 83 
P.2d 305, 28 Cal.App.2d 685. 

Ga—Groves v. State, 73 Ga 205. «• 
Ill.—^People V. Sheridan, 181 N.B. 
617, 349 Ill. 202—People v. Gray- 
don, 164 N.B. 832, 333 IlL 439— 
People V. Conzo, 23 N.E.2d 210, 301 
IlLApp. 624. 

La—State v. Richey, 196 So. 646, 
196 La 319—State v. Johnson, 41 
So. 117, 116 La 856. 

Md.—^Hitzelberger v. State, 196 A. 
288, 178 Md. 436—Coblentz v. State, 
166 A. 45, 164 Md. 668, 88 A.L.R. 
886—^In re Report of Grand Jury 
of Baltimore City, 187 A. 370, 162 
Md. 616. 

N.Y.—In re Both, 192 N.Y.S. 822, 200 
App.Dlv. 423, 39 N.Y.Cr. 446, 

28 C.J. p 798 note 97. 

Conspiracy to obstruct justice 
The grand jury, in conducting an 
inquiry to determine whether per¬ 
sons were guilty of a conspiracy to 
obstruct justice, are, in effect, in¬ 
vestigating to determine whether 
such persons were guilty of a con¬ 
spiracy to obstruct the administra¬ 
tion of public justice, as described by 
statute.—People v. Conzo, 23 N.E. 2d 
210, 301 I11.APP. 624. 

Itobbylng or bribery of legislators 
(1) The grand Jury is authorized to 
investigate substantial charges of 
lobbying or bribery of legislators 
occurring within the county or of 
conspiracy to commit such crimes 
when an overt act in the perform¬ 
ance thereof is accomplished within 
the county, without necessity of 
formal charges of specific offenses 
against named individuals.—Samish 
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for advice, or on the district attorney or attorney 
general for assistance,^® it is empowered to insti¬ 
tute and initiate, as well as to manage and control, 
such investigation,®’^ without any interference or 
hindrance from the court or prosecuting attorney.®® 

Witnesses as source of information. In the ab¬ 
sence of statutory authority, it has been held that 
a witness cannot be summoned before the grand 
jury merely to be interrogated whether there has 
been any violation of the penal laws within his 
knowledge, where the fact to be investigated has 
not been discovered by the grand jury or any mem¬ 
ber thereof, and when that body knows nothing of 
any person connected with or guilty of a criminal 
offense.®® It has been held, however, that the ex¬ 
amination of witnesses need not be preceded by a 
presentment or indictment formally drawn up,^® 
but that the grand jury may proceed, either on its 
own knowledge or on the examination of witnesses, 
to inquire for itself whether a crime cognizable by 
the court has been committed,that the result of 
its investigations may be subsequently embodied in 
an indictment.^® Under some statutes the grand 
jury has the right to summon and examine witness¬ 
es when it suspects a violation of the law in cer¬ 


tain enumerated cases ;^® but such st^atutes are in 
derogation of the common law and cannot therefore 
be extended beyond their express terms and 
hence, if the offense is one with respect to which 
full inquisitorial powers have not been specially 
granted by statute, the investigation must be con¬ 
fined to the knowledge of the grand jurors them¬ 
selves, and in such case they can make a lawful 
presentment only on knowledge or information pos¬ 
sessed within themselves.**® 

Inspection of official books and records. It has 
been held that a grand jury has no general inquisi¬ 
torial power to inspect the books and records of 
officials and to subject the officers themselves to ex¬ 
amination with respect tb the entries in those books, 
for the purpose of ascertaining whether or not there 
has been any official misconduct in any public of¬ 
fice,*® unless the power of making such an inspec¬ 
tion is conferred by statute.**^ 

(2) Presentment 

fn some states, a grand Jury may make a present¬ 
ment of an offense within Its knowledge or which Is of 
a public nature. 

Under some statutory or constitutional provisions 


V. Superior Court In and for Sacra¬ 
mento County, 83 P.2d 306, 28 Cal. 
App.2d -685. 

(2) A legrislatlve resolution recit¬ 
ing that statements had been made 
concerning corruption in the legisla¬ 
ture and improper attempts to influ¬ 
ence legislation and declaring it to 
be the duty of district attorney to 
investigate “criminal offenses,” a 
copy of which was directed to be 
transmitted to district attorney of 
county, and order of the superior 
court directing grand jury to investi¬ 
gate charges of lobbying and bribery 
of legislators, described the offense 
with sufficient particularity and au¬ 
thorized grand jury to investigate 
lobbying, bribery of legislators, or 
conspiracy to commit such crimes,— 
Samish v. Superior Court in and for 
Sacramento County, supra. 

Perjury 

Grand jury may of its own motion 
investigate and indict for perjury 
witness swearing falsely before it— 
Tindall v. State, 128 So. 494, 99 Fla. 
1132. 

36. N.T.—^Application of Mullen, 27 
N.Y.S.2d 848, 176 Misc. 442. 

Advice of court generally see infra § 
38. 

Assistance by prosecuting attorney 
generally see infra 9 40. 

37. Cal.-^E?: parte Peart 48 P.2d 
^34, 6 CaL,fjit>-®d 

1^:Y.--Pebple V. t>o^, 286 N.T.S. 343, 
247* App.X^. 324, aairmed 8 N.E. 
•2d! 87^, 272^ N.T/473. 


38. N.T.—^Application of Mullen, 27 
' N.TS,2d 846, 176 Misc. 442. 
Interference of persons other than 

grand jurors generally see infra 5 
40. 

39. XJ.S.—U. S. V. Kilpatrick, D.C.N. 

C. , 16 F, 765. 

28 C.J. p 798 note 98. 

Attendance and examination of wit¬ 
nesses generally see infra § 41. 

40. XJ.S.—^U. S. V. McGovern, C.C.A. 
N.T, 60 P.3d 880, certiorari denied 
McGovern v. U. S., '53 S.Ct 96, 287 
U.S. 650, 77 L..Bd. 661, affirming, 

D. C., U. S. V. McGovern, 1 P.Supp. 
668 . 

28 C.J. p 798 note 99. 

41. XJ.S.—^Hale v. Henkel, N.T, 26 
S.Ct 370, 201 XJ.S. 43, 60 L.Bd. 662, 
affirming, C.C., In re Hale, 139 F. 
496. 

Tex.—Barnes v. State, 116 S.W.2d 
408, 134 Tex.Cr. 461. 

4a. U.S.—^Hale v. Henkel, N.T, 26 
S.Ct 370. 201 U.S. 48, 60 L..Bd. 662, 
affirming, C.C., In re Hale, 139 F. 
496. 

Indictment by grand jury generally 
see the C.J.S. title Indictments and 
Informations §9 17-3’4, also 31 C.J. 
p 674 note 54-p •601 note 80. 

43. Tenn.—-McCampbell v. State, 93 
S.W. 100, 116 Tenn. 98. 

28 C.J. p 798 note 8. 

44b Tenn.—State v. 'Wilson, 91 S.W. 

196, 116 Tenn. 725. 

28 C.J. p 798 note 4. 
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45. Tenn.—State v. Wilson, supra. 
28 C.J. p 799 note 5. 

43i U.S.—In re Charge to Grand Ju¬ 
ry, C.C.Cal., 30 F.Cas.No.18,266, 2 
Sawy. 667. 

47. Ga.—^McLarty v. Fulton County, 
183 S.B. 646, 62 Ga.App. 445. 

S.C.—State V. Bramlett, 164 S.B. 873, 
166 S.C. 323. 

28 C.J. p 799 note 8. 

ZUspectlon of b^ots 

(1) Statute requiring county clerk 
to keep ballots and ballot boxes in¬ 
tact for specified time after election, 
after which they were to be de¬ 
stroyed, does not prevent court from 
exercising power to require produc¬ 
tion of such ballots and ballot box¬ 
es for use by grand jury in investi¬ 
gation of irregularities in election.— 
Miller v. Price, 86 S.W.2d 162, 260 
Ky. 488. 

(2) Under a statute providing that 
the legal custodian of the ballots or 
ballot boxes may be summoned be¬ 
fore grand jurors, or before any 
court, and be compelled to open the 
ballot boxes and disclose the ballots, 
provided that the ballots cast in any 
election shall in no way be used, or 
any information disclosed, that 
would tend to show who voted any 
ballot, the use of ballots cast for 
Democratic candidates for school 
committeemen at a primary which 
was both a primary and election can¬ 
not be had by a grand Jury.—State 
ex rel. Copeland v. Wurdeman, 246 
S.W. 661, 296 Mo. 468. 
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grand jurors are empowered to make presentments 
of offenses which are within their own knowledge 
or observation or are of public notoriety and injuri¬ 
ous to the entire community and in some states 
they have such power, as at common law independ¬ 
ently of any statute.**^ In other states they have 
no power to present for a crime except by indict- 
ment.50 

In its presentment the grand jury may make 
recommendations but it has no authority to state 
therein its opinion as to the force and effect of 
the evidence which it has heard or collected in its 
investigations,®2 and should not express an opinion 
as to the guilt of accused.®^ 

Misconduct of public officials. Under some stat¬ 
utes, an accusation against certain public officers 
for misconduct in office may be presented by a 
grand jury,®^ and under such power the grand jury 
may make a presentment after inquiry into the 


misconduct of a public officer, notwithstanding the 
evidence considered does not warrant an indict¬ 
ment,®® but it has been held that it cannot make 
such a presentment without giving the officer an 
opportunity to answer.®® Unless otherwise provid¬ 
ed by statute an accusation in the nature of a pre¬ 
sentment must have the concurrence of the same 
number of jurors that is required to find an indict¬ 
ment.®'^ 

(3) Report in Nature of Presentment 

The grand Jury may make a general presentment or 
report as to matters affecting the public welfare, without 
an Instruction tor a specific indictment. 

In some states the grand jury may make a gen¬ 
eral presentment or report calling attention to evils 
or evil things affecting the public welfare, yet not 
as an instruction for a specific indictment,®® and 
containing recommendations as to the public welfare 


4a Pa.—Commonwealth v. Reedy, 
21 Pa.Dist. & Co. 624. 

Tenn.—Tenpenny v. State, 270 S.W. 

989, 151 Tenn. 669. 

28 C.J. p 799 note 10. 

Right to make presentment should 
he used with caution, and respect for 
rights of Individuals mentioned 
therein.—^In re Crosby, 213 N.T.S. 
86, 126 Misc. 250. 

Xn Rew York, under Const art 1 S 
6, and Code Cr.Proc. S§ 323^272, as 
respects presentment, grand jury is 
part of. court, and can act only in! 
manner prescribed by law.—^In re 
Funston, 233 N.T.S. 81, 133 Misc. 
620—28 C.J. p 799 note 12 [b]. 
Definition and nature of presentment 
see the C.J.S. title Indictments and 
Informations § 7, also 31 C.X p 
563 note 59—p 564 note 46. 

Power of grand juror to file prelim¬ 
inary criminal complaint see Crim¬ 
inal Law § 305. 

49- Ala.—Carr v. State, 187 So. 252, 
28 Ala.App. 466. 

Ill.—People V. Graydon, 164 N.B. 
832, 333 Ill. 429. 

Md.—^In re Report of Grand Jury of 
Baltimore City, 137 A. 870, 162 Md. 
616. 

Mass.—^Klous v. Bolster, 146 N.B. 

783, 251 Mass. 292. 

Pa.—Petition of McNair, 187 A. 498, 
334 Pa. 48, 106 A.L.R. 1073—Com¬ 
monwealth V. Green, 17 A. 878, 126 
Pa. 531, 12 Am.S.R. 894—In re Del¬ 
aware County Grand Jury Investi¬ 
gation, 30 Del.Co. 237. 

R.L—^In re Opinion to the Governor, 
4 A.2d 487, 62 R.L 200, 121 A.L.R 
806. 

28 C.J. p 799 note 11. 

6a Pla.—Skipper v. Schumacher, 
169 So. 58, 124 Fleu 384, appeal dis¬ 
missed and certiorari denied 57 S* 
Ct. 39, 399 U.S. 607, 81 LuEd. 376. 


Iowa.—Maley v. District Court of 
Woodbury County, 266 N.W. 81*5, 
221 Iowa 732. 

Wis.—^In re Grand Jury Report, 236 
N.W. 789, 304 Wis. 409. 

28 C.J. p 799 note 12. 

51. S.C—State V. Bramlett, 164 S.B. 

873, 166 S.C. 323. 

RecommeoBdationg held proper 

(1) That other indictments be is¬ 
sued in lieu of that nolle pressed.— 
State V, Bramlett, 164 S.B. 873, 166 
S.C. 323. 

(2) That maximum sentences be 
Imposed on all convictions.—State v. 
Bramlett. 164 S.B. 873, 166 S.C. 323. 

62. N.T.—In re Healy, 293 N.T.S. 
584, 161 Misc. 582. 

S.C.—State V. Bramlett, 164 S.B. 873, 
166 S.C. 323. 

63. S.C.—State V. Bramlett, supra. 

64. N.T.—People v. Doe. 29 N.T.S.2d 
648, 176 Misc. 943—In re Healy, 
293 N.T.S. 584, 161 Misc. 582. 

28 C.J. p 799 note 18. 

Conduct of private individuals is 
not within such power of the grand 
jury.—^People v. Doe, 29 N.T.S. 2d 
648, 176 Misc. 943—In re Healy, 293 
N.T.S. 584, 161 Misc. 582. 

Referexioe in presentment to bluuY- 
ing private telegrams to sherUTs offi¬ 
cial account is not improper, where 
followed by recommendation that le¬ 
gal steps be taken.—State v. Bram¬ 
lett, 164 S.B. 873, 166 S.C. 523. 

56. N.T.—^In re Healy, 293 N.T.S. 
584, 161 Misc. 6-82. 

sa N.T.—^In re Funston, 233 N.T.S., 
81, 133 Misc. 620. 

67- Cal.—Coffey v. Sacramento 

County Super, Ct., 83 P. 580, 2 Oal. 

‘ App. 463. 


La.—State ex rel. De Armas v. Platt, 
192 So. 659, 679, 193 La. 928, Quot¬ 
ing Corpus Juris. 

N.T.—In re Woodbury, 165 N.T.S. 
851. 

28 C.J. p 800 note 19. 

Concurrence for indictment see the 
C.J.S. title Indictments and Infor¬ 
mations § 24, also 31 C.J. p 5S3 
note 26-p 584 note 37. 

sa. Ala.—Carr v. State, 187 So. 252, 
28 Ala.App. 466. 

Cal.—^Irwin v. Murphy, 19 P.2d 292, 
129 Cal.App. 713. 

D.C.—^Poston V. Washington, A. & 
Mt. V. R. Co., 36 App.D.C. 359, 80 
L.R.A.,N.S., 785. 

Lcl—S tate ex rel. De Armas v. Platt, 
192 So. 659, 679, 193 La. 928, quot¬ 
ing Corpus Jdris. 

Md.—In re Report of Grand Jury of 
Baltimore City, 187 A. 870, 878, 
152 Md. 61.6, quoting Corpus Juris. 
N.T.—In re Crosby. 218 N.T.S. 86, 
126 Misc. 250. 

S.C.—State V. Bramlett, 164 S.B. 873, 
.877, 166 S.C. 323, quoting Corpus 
Juris. 

28 C.J. p 799 note 12 [b]. 

“Grand juries may by presentment 
bring to the attention of the court 
and officers of the law the condition 
of roads, bridges, public buildings, 
schools, school buildings, and mat¬ 
ters of ,a like nature.*'—State v. 
Bramlett, 164 S.B. 873, 875, 166 S.C. 
323. 

Authority Inferxed ■ 

A statute requiring a grand jury 
to inquire into certain matters, in¬ 
cluding willful and corrupt conduct 
of public officers, by inference gives 
the grand jury authority to make a 
report on matters mentioned therein. 
—In re Crosby, 213 N.T.S. 86, 126 
Misc. 250. 

Report generally see infra 5 35. 
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and the general good,®^ or directing the prosecut¬ 
ing attorney to file an information.^^^ It has been 
held that a grand jury has no power to file with 
the court a report of this nature, charging no crime, 
but reflecting on or criticizing the conduct of speci¬ 
fied officials or individuals.®^ So also statutory au¬ 
thority to inquire into an officer’s willful and cor¬ 
rupt misconduct does not authorize a report of his 
mere irregularities.®^ 

It is within the discretion of the court to re¬ 
ceive or reject such a report,®^ and a motion to 
expunge a report or presentment involves the court’s 
right to keep its record free from immaterial or im¬ 
proper matters.®^ The court may expunge such 


a report, or a part thereof, from the records where 
it appears to have been inadvisedly made,®® or is 
merely a g^ise to criticize or accuse a public official 
of laxity or misconduct in the enforcement of cer¬ 
tain laws or the discharge of his official duties,®® 
and a motion may be made to expunge such a report 
from the records without serving notice of the mo¬ 
tion on the grand jury.®*^ However, such a report 
need not be stricken out because it incidentally des¬ 
ignates some public official as being responsible for 
omissions or commissions;®® nor does the grand 
jury exceed its jurisdiction by making a report con¬ 
taining findings of fact and recommending that a 
specified official be removed from office.®® 


6a. Ga.—Howard v. State, 4 S.B.2d 

418, $0 Ga.App. 229. 

Ifo prescribed mles or regulatloiLS 
govern such recommendations.— 
Howard v. State, supra. 

6a Jh. jsrew T'oric 

(1> Under Inferior Cr. Cts. Act § 
31 subd 1, as amended by Acts 1911 
c 576, and Oode Or. Proc. § 742, as 
amended by L. 1'926 c 721, permitting 
a jfrand jury to direct the district 
attorney to Die an Information in a 
misdemeanor case in the city of New 
York, the power of the ^and jury is 
confined to fflvlngr direction to dis¬ 
trict attorney to die the infoi*mation 
and when that order is complied 
with, the court of special sessions 
becomes vested with exclusive juris¬ 
diction to hear and' determine the 
charg:e of misdemeanor.—^Dodg’e v. 
Supreme Court of New York, 12 N. 
E.2d 538, 276 N.Y. 444, affirming 291 
N.Y.S. 527, 249 App.Div. 103. 

(2) Such a direction, however, 
cannot be srlven effect as a determin¬ 
ation that after the information has 
been filed in court of special ses¬ 
sions the charire must be tried in 
that court and shall not be prosecut¬ 
ed by indictment.—^Dodgre v. Supreme 
Court of New York, supra. 

(3) Where after such direction a 
justice of supreme court grants cer¬ 
tificate which divests court of spe¬ 
cial sessions of its jurisdiction it 
does not nullify direction of grrand 
jury previously griven and approved, 
and power of justice to grant certifi¬ 
cate arises only after the court of 
special sessions has acQUired juris¬ 
diction througrh the filing: of the in¬ 
formation.—Dodgre V. Supreme Court 
of New York, supra—^Application of 
Ritter, 14 N.Y.S.2d 676, 172 Misc. 120. 

(4) All applications and motions 
with respect to order of court for 
which grand jury was drawn approv¬ 
ing: directions of grand jury for fil¬ 
ing: of Informations should be made 
to judge of such court and to no oth¬ 
er judge or court, unless some dis¬ 
qualification exists in such judge or 
other supervening reason appears.— 


Dodge V. Supreme Court of New 
York, 291 N.Y.S. 627, 249 App.Div. 
103, afilrmed Dodge v. Supreme Court 
of New York, 12 N.E.2d 538, 276 N.Y. 
444. 

(5) The grand jury acts within its 
legal authority in directing attorney 
general to prosecute accused in court 
of special sessions where misde¬ 
meanors are triable, where there was 
no Intricate and complicated ques¬ 
tions of fact or any difficult and nov¬ 
el questions of law involved.—^Appli¬ 
cation of Ritter, 14 N.Y.S.2d 676, 172 
Misc. 120. 

61. Ala.—Ex parte Robinson, 16B 
So. 582, 231 Ala. 503. 

Fla.—^In re Report of Grand Jury, 11 
So. 2d 316, 321, citing Corpus Ju¬ 
ris. 

Md.—In re Report of Grand Jury of 
Baltimore City, 137 A. 370, 152 Md. 
616. 

N.Y.—In re Crosby, 213 N.Y.S. 86, 
126 Misc. 250. 

S.C.—State V. Bramlett, 164 S.B. 873, 
166 S.C. 323. 

Wis.—In re Grand Jury Report, 235 
N.W. 789, 204 Wis. 409. 

28 C.J. p 799 note 14. 

Report of special committee of 
grand jury criticizing conduct of 
public officials in constructing pub¬ 
lic building exceeds legitimate pow¬ 
ers.—In re Report of Grand Jury of 
Baltimore City, 137 A. 370, 152 Md. 
616. 

Reference ia presentment to charg¬ 
es of znisoonduot is unauthorized, 
where no indictinents were pending 
and grand jury made no recommen¬ 
dation that indictments be Issued.— 
State v. Bramlett, 164 S.E. 873, 166 
S.C. 323. 

Where an tndiotment is recom¬ 
mended the grand jury may refer in 
its presentment to conduct of cer¬ 
tain persons on charge of conspiracy. 
—State V. Bramlett, supra. 

62. N.Y.—^In re Wilcox, 276 N.Y.S. 
117, 153 Misc. 761. 

63. Ark.—^Bx parte Cook, 137 S.W. 
2d 248, 199 Ark. 1187. 
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Expunging denied 

The court may properly deny a re¬ 
quest to expunge a report, criticizing 
former county judge’s administration 
of county affairs, after investigat¬ 
ing at his request accusations of 
misconduct, made during his unsuc¬ 
cessful campaign for gubernatorial 
nomination, as being extrajudicial 
and not within grand jury’s province. 
—Ex parte Cook, 137 S.W.2d 248, 
199 Ark. 1187. 

64. N.Y.—In re Crosby, 213 N.Y.S. 
86, 126 Misc. 250. 

65. N.Y.—In re Heffernan, 125 N. 
Y.S. 737. 

ea Ala.—^Bx parte Robinson, 165 
So. 582, 584, 231 Ala. 503, citing 

Corpus Juris. 

Mich.—Ben-nett v. Kalamazoo CIr. 
Judge, 150 N.W. 141, 183 Mich. 200, 
Ann.Cas.l916E 223. 

N.Y.—-In re Crosby, 213 N.Y.S. 86, 
12$ Misc. 250—In re Woodbury, 
155 N.Y.S. 861. 

S.C.—State V. Bramlett, 164' S.B. 873, 
166 S.C. 323. 

Wis.—In re Grand Jury Report, 236 
N.W. 789, 204 Wis. 409. 

28 O.J. p 799 note 16. 

A city comxnissioner is entitled to 
have expunged report of grand jury 
finding no indictment but severely 
criticizing him as city commission¬ 
er, respecting his official conduct— 
Bx parte Robinson, 165 So. 582, 231 
Ala. 503. 

aCember of city attorney’s staff 
may move to strike grand Jury re¬ 
port filed eight months before, criti¬ 
cizing practice of accepting retain¬ 
ers.—In re Grand Jury Report, 235 
N.W. 789, 204 Wis. 403. 

67- Mich.—Bennett v. Kalamazoo 
Cir. Judge, 150 N.W. 141, 183 Mich. 
200, Ann.Cas.l916E 223. 

6& N.Y.—In re Jones, 92 N.Y.S. 275, 
101 App.Div. 56, appeal dismissed 
181 N.Y. 389, 74 N.E. 226. 

69. Fla.—In re Report of Grand 
Jury, 11 So.2d 316. 
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§ 35. - Report of Jury 

It Is the duty of the grand Jury to report Its action 
on matters Investigated by It to the court or official au- 
thorized to receive It. 

It is generally the duty of the grand jury to re¬ 
port its action on matters properly investigated by 
it*^® to the court or authority charged with a duty 
in connection with the matter reported,notwith¬ 
standing no indictment is returned,^2 and it has 
been held that it is the duty of the court and pros¬ 
ecuting attorney to see that such a report is made.73 
The grand jurors, however, must respect any limi¬ 
tation imposed by statute on the kinds of returns, 
findings, and reports that they may make and the 
manner in which they shall be made.74 A grand 
jury s finding or report is not a verdict or judg- 
ment,75 but amounts at most to an accusation.76 

§ 36. - Special Grand Juries 

Except as restricted by statute, a special grand Jury 
Is regarded as a valid grand Jury for every purpose, and 
may generally Investigate any offense committed within 
the Jurisdiction of the court. 

Except to the extent that its powers of investiga¬ 
tion and presentment are limited and restricted by 
the statutes authorizing its organization,^7 a spe¬ 


§ 37 

cial grand jury when legally organized is generally 
regarded as a valid grand jury for every purpose 
the same as a regular one,78 and may as a general 
rule investigate any offense committed within the 
jurisdiction of the court,79 and is not restricted to 
the investigation of offenses committed after the 
regular grand jury has adjourned,®® and the fact 
that it is assembled to consider one case does not 
prevent it from investigating other matters involv¬ 
ing violations of the criminal law.®i Under some 
statutes an indictment growing out of a special 
grand jury can come before a subsequent regular 
grand jury only by an indictment founded on a 
complaint before a magistrate and returned to the 
court,®2 or by an indictment presented to the grand 
jury by leave of court, without a prior complaint 
before a magistrate and holding for court.®® 

§ 37. Proceedings of Grand Jury 

It Is the function of the proceedings of a grand Jury 
to ascertain whether prima facie grounds for a criminal 
prosecution exist. The proceedings are largely Informal 
and free from technicalities. 

It is the function of a grand jury, in its pro¬ 
ceedings, to ascertain whether prima facie grounds 
for a criminal prosecution have been made out, 
sufficient to warrant a trial by a petit jury.®^ Ex- 


7a Cal.—Irwin v, Murphy, 19 P.2d 
292, 129 CaLApp. 713. 

Ky.—Rlon v. Commonwealth, 1 Duv. 
'235. 

La.—State v. Harris, 1 So. 446, 39 
La.Ann. 228. 

Wis.—^In re Grand Jury Report, 235 
NW. 789, 204 Wis. 409. 

28 C.J. p 800 note 20. 

Report in nature of presentment see 
supra $ 34 d <3). 

71. N'.T.—Application of Knight, 28 
N-.Y.S.2d 353. 176 Misc. 635. 

Wis.—^In re Grand Jury Report, 235 
N.W. 789, 204 Wis. 409. 

72. Cal.—Irwin v. Murphy, 19 P.2d 
292, 129 Oal.App. 713. 

73. Ky.—Rion v. Commonwealth, 1 
Duv. 235. 

74. La,—State ex rel. De Armas v. 
Platt, 192 So. 659, 1*93 L.a. 928. 

Reading in open court 
Denial of right as grand jurors to 
reed in open court a petition where¬ 
in misconduct of district attorney 
and assistants was alleged, without 
first allowing judge to read the pe¬ 
tition, was not violative of constitu¬ 
tional right to petition the federal 
and state governments for redress of 
grievances.—State ex reL De Armas 
V. Platt, supra. 

Report tumeoessary 

Under a statute making it the du¬ 
ty of a grand jury investigating a 
public officer to report to the court 


if it finds that the officer ought to 
be removed for an impeachable of¬ 
fense, a report is neither necessary 
nor authorized if it fails to find any 
impeachable fault or offense.—Par¬ 
sons V. Age-Herald Pub. Co., 61 So. 
343. 181 Ala. 439—28 C.J. p 797 note 
91 [aj. 

75. Pla.—Lake v. State, 129 So. 827, 
100 Fla. 373, affirmed 131 So. 147, 
100 Fla. 373. 

La.—State v. Taylor, 189 So. 463, 
173 La. 1010, certtorari denied 
Taylor v. State of Louisiana, 52 S. 
Ct 408, 285 U.S. 647, 76 L.Ed. 938. 

76. La—State v. Taylor, supra 
77- Ala—Oakley v. State, 33 So. 23, 

135 Ala 15, 

78. Cal.—^People v. McDonnell, 47 
CaL 134. 

Mo.—State v. Cunningham, 32 S.W. 
970, 130 Mo. 507. 

Va—Lyles v. Com., 13 S.B. 802, 88 
Va 396. 

Xn Rew Tork a grand jury drawn 
to attend extraordinary term of su¬ 
preme court possesses the same pow¬ 
ers and jurisdiction as are vested 
in a grand jury drawn at a regular 
term to return indictment.—^People 
ex rel. Hamway v, Truesdell, 24 N. 
T.S.2d 392, 261 App.Div. 824, appeal 
denied 25 N.Y.S.2d 1001, 261 App.Div. 
838. Appeal granted. 

7a Ark.—^Dawson v. State, 180 S.W. 
761, 121 Ark. 211. 


HI.—People V. Blumenfeld, 161 N.K 
867, 330 IlL 474. 

Mo.—State V. Overstreet, 31 S.W. 
35, 128 Mo. 470. 

Ohio.—^In re Franklin County, 5 Ohio 
S. & C. P. 691, 7 Ohio N.P. 450. 

80. Ill.—^People V. Blumenfeld, 161 
N.B. 857, 330 Ill. 474. 

Mo.—State v. Overstreet, 31 S.W. 
35, 128 Mo. 470. 

81. Ohio.—In re Franklin County, 5 
Ohio S. & C. P. 691, 7 Ohio N.P. 
450. 

82. Pa.—Commonwealth v. Wilson, 
4 A.2d 324, 134 Pa.Super. 222. 

83. Pa.—Commonwealth v. Wilson, 
supra. 

JSto right to send la, indictment "■"■mi 
leave of court 

PiL—Commonwealth v. W'ilson, su¬ 
pra, 

84. U.S.—^U. S. V. Atlantic Com- 
^ mission Co., D.C.N.C., 45 F.Supp. 

187. 

Pa.—Commonwealth v. Rhodes, 34 
Pa.Dist. & Co. 237, 27 Del.Co. 394 
—Commonwealth v. Bittner, 7 Pa. 
Dlst. & Co. 746, 39 Lanc,L.Rev. 513. 
The mode of procedure of the fed., 
eral grand Jury is different from that 
of a petit Jury in that the grand ju¬ 
ry investigation does not necessarily 
cease after it has heaid the witness¬ 
es brought before it by the United 
States attorney, but its full duty 
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cept to the extent that the procedure is controlled 
by statute,^® the procedure of a grand jury investi¬ 
gation is largely informal and free from technicali¬ 
ties,and it is not necessary that the investiga¬ 
tion be preceded by a presentment or indictment for¬ 
mally drawn up,®'^ as the grand jurors may pro¬ 
ceed on knowledge acquired either from the jurors* 
own observations or from the evidence of witnesses 
before them.88 A grand jury, however, is not au¬ 
thorized to try the case and determine the guilt or 
innocence of accused,88 or to pass on the credibility 
of the testimony presented before it^o In accord¬ 
ance with the theory that the grand jury is a con¬ 
stituent part of the court, as stated supra § 1, where 
a prosecution is begun before a grand jury it is al¬ 
ready in the court for which the grand jury is 
drawn.8l. 


A private citizen may bring before the grand jury 
the fact that a crime has been committed, request ah 
investigation, and furnish such information as he 
has in aid of the investigation,82 and in doing so is 
not acting as a prosecutor.88 . 

Effect of continuance. Under United States Ju¬ 
dicial Code § 284, 28 U.S.C.A. § 421, authorizing the 
continuance of a federal grand jury beyond the 
original term, the grand jury, on such a continu¬ 
ance, may inquire into matters within the general 
scope of its inquiry, but not into new, in the sense 
of dissociated, subject matter.®^ If the grand jury 
is authorized to continue to sit to finish investiga¬ 
tions, it may finish investigations begun during the 
original term, and new domains of inquiry may not 
thereafter be entered into.85 


and Investlg'atlon Is not performed i 
unless and until every clue has been< 
run down and all witnesses searched 
for and examined in every proper 
way to find whether a crime has 
been committed, and to charge the 
proper person with the commission 
thereof.-^Jarroll v. U. S.. C.C.A.N.T., 
16 F.2d 951, certiorari denied 47 S. 
Ct. 477, 273 U.S. 768, 71 L-Ed. 880. 

86, Alaska.—^U. S. v. North Pac, 
Wharves & Trading -Co., 4 Alaska 
652. 

Terrltoxlal or federal prooeduve 
In considering the dual jurisdic¬ 
tion of the district court of Alaska 
that it has both United States and 
territorial jurisdiction, and that pro¬ 
vision is made for the calling of one 
grand jury, if the grand jury is in¬ 
vestigating a local crime, it should 
follow the specific provisions of the 
Alaska code of criminal procedure; 
but if it is investigating national 
crimes, or Infractions of laws not 
territorial, it should foUow the pro¬ 
cedure prescribed by the laws of the 
United States with respect to grand 
juries of the United States district 
and circuit courts.—U. S, v. North 
Pac. Wharves & Trading Co., supra. 

861 Ala.—Gore v. State, 114 So. 791, 
22 Ala.App. 136, certiorari denied 
Ex parte State ex rel. Attorney 
General, 114 So. 794, 217 Ala. 68. 

87. U.S.—Hale v. Henkel, N.T., 26 
S.Ct 370, 201 U.S. 48, 65, 50 L.Bd, 
652, affirming, O.C., In re Hale, 139 
P. 496. 

C^.—Samish v. Superior Court in 
and for Sacramento County, 83 P. 
2d 805; 28 Cal.App.2d 685. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

Tnad'er statute authorlziiig graad • 
Jimvs to ildvifre conoexning offenses 
oonhnttted, they are not restricted to 
spedifio ■ charges dr accusations of 
crlnater but if th^ey have reason to 
kpi^x^efid' thit any kind of offense 


I has been committed they may make 
inquiry concerning it without a pre¬ 
liminary finding that a crime has 
been committed or any pending ac¬ 
cusation against any person as hav¬ 
ing committed It.—McCarthy v. Clan¬ 
cy, 148 A. 651, 110 Conn. 482. 

88- U.S.—Hale v. Henkel, N.Y., 26 
S.Ct 370, 201 U.S. 43, 65, &0 KEd. 
652, afiirmlng, C.C., In re Hale, 

139 P. 496—-Goodman v. U. S., C.C. 

A. Cal., 108 P.2d 616, 127 A.L..R. 
265. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

Evidence before grand jury general¬ 
ly see infra § 42. 

89- U.S.—^U. -S. V. Atlantic Commis¬ 
sion Co., D.C-N.C., 4-5 P.Supp. 187 
—U. S. v. Direct Sales Co., D.C. 
S.C., 40 P.Supp. 917. 

Pla—Skipper v. Schumacher, 169 
So. 58, 124 Fla. 384, appeal dis¬ 
missed and certiorari denied 57 S. 
Ct. 39, 299 U.S,. 507, 81 L-Ed. 376. 
Mass.—Commonwealth v. McNary, 

140 N.E. 255, 246 Mass. 46, 29 A.L.. 

B. 483. 

Pa.—Commonwealth v. Bhodes, 34 
Pa.Dist, & Co. 237, 27 DeLCo. 394 
—Commonwealth v. Bittner, 7 Pa. 
Dist. & Co. 746, 39 L.anc.L.Rev. 
513. 

Inquiry should not he converted into 
trial 

Grand jury inquiry, which is in the 
nature of a preliminary examination 
rather than a judicial examination 
of the issue between parties, should 
not, under a statute permitting one 
against whom charges are being in¬ 
vestigated to appear personally be¬ 
fore the grand jury and, if possible, 

I explain such charges, be converted 
into a regular trial resulting in a 
judicial determination after a hear¬ 
ing, since statute requires merely 
an examination of the charges and 
an opportunity to make an explana¬ 


tion with reference thereto.—^People 
V. Blair, 33 N.T.S.2d 183. 

90. Pa.—Commonwealth v. Bittner, 
7 Pa.Dist. & Co. 746, 39 Lianc.L. 
Rev. 513. 

91. N.T.—^Dodge v. Supreme Court, 
291 N.Y.S. 527, 249 App.Div. 103, 
affirmed Dodge v. Supreme Court 
of New York, 12 N.B.2d 538, 276 
N.Y. 444. 

92- Ala.—^King v. Second Nat Bank 
& Trust Co. of Saginaw, Mich., 173 
So. 498, 284 Ala. 106. 

As volunteer witness see infra S 41. 

93. Ala.—King v. Second Nat Bank 
& Trust Co. of Saginaw, Mich., 173 
So. 498, 499, 234 Ala. 106. 

“He is merely performing a duty 
in aid of the tribunal set up to as¬ 
certain whether there is probable 
cause to believe a crime has been 
committed, and if so, who there is 
probable cause to believe to be the 
guilty party.“—^King v. Second Nat 
Bank & Trust Co. of Saginaw, Mich., 
supra. 

94. U.S.—U. S. V. Johnson, Ill., 68 
S.Ct. 1233, reversing, C.C.A., 123 F. 
2d 111, certiorari granted 62 S.Ct 
626, 315 U.S. 790, 86 L.Bd. 1193— 
U. S. V. Somers, Ill., 63 S.Ct 1233, 
reversing, C.C.A., 123 P.2d 111, ceS 
tiorari granted 62 S.Ct. '625, 316 

U. S. 790, 86 L.Bd. 1194. 
Continuance of grand jury generally 

see supra § 32. 

96. U.S.—U. S. V. Johnson, Ill., 63 S. 

Ct 1233, reversing, C.C.A., 123 F.2d 
111, certiorari granted 62 S.Ct 625, 
316 U.S. 790. 86 Ii.Bd. 1193—U. S. 

V. Somers, Ill., 63 S.Ct 1233, re¬ 
versing, C.C.A., 123 F.2d 111, cer¬ 
tiorari granted 62 S.Ct 625, 315 U. 
a 790, 86 L.Ed. 1194. 

Xf a further or second pontliLuatLoe 
Is grasited to finish an investigation 
begun during the original term, but 
not finished then or during the inter¬ 
mediate term, the grand jury is au- 
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§ 38. - Conduct in General 

The conduct of an investigation is largely within the 
Judgment of the grand jury, subject to the restriction 
that it act in good faith and within the limitations of the 
law, and that it act as a body. 

The manner of conducting a hearing before a 
grand jury depends in a large measure on the good 
judgment of the grand jury,^® subject always to a 
review by the court where it appears that the con¬ 
stitutional rights of accused have been violated.^7 
If the grand jurors possess personal knowledge or 
reliable information indicating that a crime has 
been committed within their jurisdiction, they must 
fearlessly and fairly investigate the charges, and 
indict the offender if the evidence warrants it;^^ 
but they must act in good faith,^^ with reasonable 
cause to believe that they possess jurisdiction to 
inquire into the asserted offense,^ and must not un¬ 
reasonably delay action on cases before them.^ Un¬ 
der some statutes the grand jury may fix the mles 
or methods of its procedure,® as far as they are 
discretionary and not violative of any statute or im¬ 
memorial usage having the force of law.^ The 
grand jury must act alone on the evidence before 


§ 38 

it, free from outside influencesand if the evidence 
is clear and conclusive it may act at once, and is 
not required to discuss the evidence before voting 
an indictment.® 

Acting as body. In its proceedings the grand 
jury can function ordinarily only as a body, under 
and within the limitation of its legal authority, and 
while in official session in the grand jury room,^ 
but in the absence of a constitutional or statutory 
provision to the contrary it may meet outside the 
courthouse, with the consent and approval of the 
court.® A quorum of the grand jurors must be 
present at a session thereof,® and there must be a 
concurrence or agreement of the number constitut¬ 
ing such quorum.!® If final action is taken by the 
entire body, the fact that the foreman or one or 
more members are not present when the jury con¬ 
venes is immaterial.!! An individual member of 
the grand jury is without authority to perform any 
act as a grand juror except those official duties im¬ 
posed by law and at a regular and valid session of 
the grand jury.!® 

Advice of court. When the grand jury desires 
any further information than that offered in the 


thorized to finish only such investi¬ 
gation and not an investigation be¬ 
gun at the intermediate term.—U. S. 
V. Johnson, Ill., 63 S,CL 1283, re¬ 
versing, C.C.A., 123 F.2d 111, certio¬ 
rari granted 62 S.Ct 625, 315 U.S. 
790, 86 L.Bd. 1193—^U. S, v. Somers, 
Ill., 63 S.Ct. 1233, reversing, C,C.A., 
123 P.2d 111, certiorari granted 62 S. 
Ct 625, 315 U.S. 790, 86 L.Bd. 1194. 

96. N.T.—^People Y. Blair, 83 N.Y.S. 
2d 183. 

97. N.Y.—People v. Blair, supra. 
Harmless error as to proceedings of 

grand Jury see Criminal Law S 
1890. 

98. Cal.—Samish v. Superior Court 
in and for Sacramento County, 88 
P.2d 305, 28 Cal.App.2d 685. 

90. Cal.—Samish v. Superior Court 
in and for Sacramento County, su¬ 
pra. 

Misconduct of grand Jurors as 
ground for: 

Criminal liability see infra § 45. 
Discharge see supra § 3L 

1. Cal.—Samish v. Superior Court 
in and for Sacramento County, su¬ 
pra. 

▲ graad Jury may not Interfere in 
the private affairs of indlvldnals or 
organisations when it knows it is 
without Jurisdiction to Investigate 
or act with relation thereto.—^Taylor 
V. Commonwealth, 118 S.W.2d 140, 
274 Ky. 51. 

a. Maas.—^Attorney General v. Pel¬ 
letier, 134 N.B. 407. 420, 240 Mass. 
264. 


“The grand Jury ought not to de-: 
lay action upon cases heard by them 
until their memory has become so 
misty or blurred as to require a re¬ 
hearsing of it from any one.“—^At¬ 
torney General v. Pelletier, supra. 

3. Cal.—Clinton v. Superior Court 
in and for Los Angeles Coimty, 73 
P.2d 262, 23 Cal.App.2d 342. 

N.Y.—People v. Blair, 33 N.Y.S.2d 
183. 

4- K.Y,—^People v. Blair, supra. 

Rules and regulations contrary to 
law cannot be made.—State ex reL 
De Armas v. Platt, 192 So. 659, 198 
La. 928. 

5. Iowa.—Maley v. District Court of 
Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

mvestlgatlons should be confined 
strictly to testimony of witnesses 
having knowledge of facts touching 
matters under inquiry.—State v. 
Owen, 126 So. 25, 166 Miss. 487, fol¬ 
lowed In State v. Korndoffer, 126 So. 
28, State v. Doherty, 126 So, 29, and 
State V. Patrick, 126 So. 29. 

Presence, participation, or interfer¬ 
ence of persons other than grand 
Jurors see infra § 40. 


58, 124 Pla. 384, appeal dismissed 
and certiorari denied 67 S.Ct. 39, 
299 U.S. 607, 81 L.Bd. 376. 

Decision by grand Jury as official 
body 

Questions presented to grand jury 
are addressed to its Judgment and 
discretion, and the law contemplates 
that such questions will be finally 
decided by the grand jury as an offi¬ 
cial body and not merely by one of 
its members.—Clinton v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 73 P.2d 252, 23 Cal.App.2d 342. 

& Ind.—^Reed v. State, 152 N.B. 273, 
198 Ind. 338. 

9- Cal.—Clinton v. Superior Court 
in and for Los Angeles County, 73 
P.3d 252, 23 Cal.App.2d 842. 

KX Cal.—^Fitts V. Superior Court in 
and for Los Angeles County, 57 P. 
2d 510, 6 Cal.2d 230. 

Number required to concur in find¬ 
ing of indictment see the C.J.S. ti¬ 
tle Indictments and Informations 
5 24, also 31 C-J. p 688 note 25 et 
seq. 

11. La—State v. Smith, 103 So. 534, 
158 La 129. 


e. U.S,—U. S. v. Rintelen, D.C.N.Y., 
235 P. 787. 

7. Cal.—Clinton v. Superior Court 
in and for Los Angeles County, 73 
P.2d 262, 23 Cal.App.2d 342. 

Pla.—Skipper v. Schumacher, 169 So. 
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12. Cal.—Clinton v. Superior Court 
in and for Los Angeles County, 73 
P.2d 252, 23 Cal.App.2d 342. 

Pla.—Skipper v. Schumacher, 169 So. 
68, 124 Fla 384, appeal dismissed 
and certiorari denied 57 S.Ct. 39, 
299 U.S. 507, 81 L.Bd. 376. 
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general charge of the court, it may return to the 
court and make application therefor, where 
in the course of an investigation knowledge comes 
to them of situations other than those submitted 
which they think should be investigated.^^ If there 
should be any doubt as to the admissibility of evi¬ 
dence, the grand jury should submit the question 
to the court for its instructions and directions 
and it has been said that such inquiries should be 
made in writing and that the judge must determine 
whether the instructions should be by written com¬ 
munication or from the bench.!® Grand jurors are 
under no legal obligation either to follow or apply<- 
advice given to them at their request by the court.!^ 

Executive control over grand juries. Although 
the president or executive may interfere even in 
advance of an indictment by exercising the pardon¬ 
ing power, he has authority in no other way to con¬ 
trol the action of the grand jury.!® 

Consideration of offenses of same general class. 
Charges of the commission by defendant of sev¬ 
eral offenses of the same general class, under in¬ 
vestigation by the grand jury, may be considered 
at the same time without that formal separation 
which would entail delay in consequence of a ne¬ 
cessity for the repetition of evidence.!® 

Voting, Only the legal members of the grand 
jury may vote on questions before it.®® 


§ 39. -Presence of Accused 

The accused ordinarily is not entitled as a matter of 
right to appear before the grand Jury, or to be heard, or 
to have witnesses sworn and examined in his behalf, 
except to the extent that such right is granted by 
statute. 

The province of the grand jury ordinarily is to 
hear the state’s case, and from that consider wheth¬ 
er a true bill should be returned and defendant have 
a public trial on the charges against him,®! and 
while exceptional cases may justify a departure 
from this rule,®® and there may be no constitution¬ 
al or statutory bar to the appearance of accused be¬ 
fore the grand jury as a witness,®® as a general 
rule an accused person is not entitled as a matter 
of right to notice that the grand jury is investigat¬ 
ing a charge against him,®^ or to appear or be 
brought before the grand jury either personally®® 
or by counsel,®® or to be heard,2*^ or to have wit¬ 
nesses sworn and examined in his behalf;®® and 
under the express provisions of some statutes it 
is not the duty of the grand jury to hear evidence 
submitted by defendant.®® The proceedings before 
a grand jury are not criminal prosecutions within 
the meaning of a constitutional provision that ac¬ 
cused, in all criminal prosecutions, shall have the 
right to be heard by himself and by counsel and 
to be confronted by witnesses.®® 

However, if in the course of their inquiries the 


13. Ark,—^Telvington v. State, 276 
S.W. 368, 169 Aric 498. 

Mass.—^Attorney General v. Pelletier, 
134 N.B. 407, 240 Mass. 264. 

28 O.J. p 816 note 77. 

The oonrt should fflva a requested 
additional Instraotiou. if it is such an 
instruction as can be driven without 
committingr the court upon the 
points that might come to it upon 
the trial in chief.—U. S. v. Watkins, 
CaD.C., 28 P.Cas.No.16,649, 3 Cranch 
C.C. 441. 

Instruction by court In general see 
supra § 21 . 

f 

14. Conn.—State v. Kemp, 9 A. 2d 63, 
126 Conn. 60. 

15. U.S.—U. S. V. Kilpatrick, D.CN. 
C., 16 P. 765. 

■Conn.—State v. Passet, 16 Conn. 457. 
la U.S.—U. S. V. Kilpatrick, D.C. 
3Sr.C., 16 P. 765. 

17. N.T.—^In re Grand Jury, 136 N. 
Y.S. 103. 

la U.S.—In re Miller, C.C.Ind., 17 
F.Cas.No.9,552. 

19. N.T.—Peo. V. AcritelU, 110 N.T. 

S. 430, 67 Misc. 574. 
aa Pei—state v. Anderson, 166 A. 

662, 5 W.W.Harr. 407. 

91 .' tJ.S.:—^U. S. V. Kilpatrick, D.C.N. 
a, 16 F 765. 


Ga—Jenkins v. State, 14 S.B. 2 d 694, 
65 GaApp. 16. 

Mass.—Commonwealth v. McNary, 
140 N.E. 265, 246 Mass. 46, 29 A. 
L..R. 483. 

S.C.—State V. Bramlett, 164 S.E. 873, 
166 S.C. 323. 

29. Mass.—Commonwealth v. Mc- 
Kary, 140 N.B. 266, 246 Mass. 46, 
29 A.L..R. 483. 

2 a Cal.—^People v. Schwartz, 248 
P. 990, 78 Cal.App. 661. 

24. -Cal.—^People v. Goldenson, 19 P. 
161, 76 Cal. 328. 

Pa—Commonwealth v. Honus, 21 Pa 

. Dist & Co. 42, S3 Sch.L.R. 180. 

28 C.J. p 800 note 25. 

aa U.S.—^Duke V. U. S., C.C.A.Va, 
90 P.2d 840, 112 A.L.R. 317, cer¬ 
tiorari denied 58 S.Ct. 83, 302 U. 
S. 685, 82 Ii.Ed. 528, motion grant¬ 
ed 58 S.Ct 53, motion denied 58 
S.Ct 135, 4, 302 U.S. 649, 82 L. 
Ed. 603, rehearing denied 58 S.Ct 
261, 3, 302 U.S. 650, 82 L.Bd. 604, 
rehearing denied 08 S.Ct 136, 6 , 
302 U.S. 776, 82 L.Ed. 600, motion 
denied 58 S.Ct 261, 3, 302 U.S. 650, 
82 Li.Ed. 504—^U. S. v. Central Sup¬ 
ply Ass’n, D.C. Ohio, 34 P.Supp. 241. 

28 C.J. p 800 note 26. 
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2 a U.S.—U. S. V. Central Supply 
Ass'n, supra 

27. U.S.—U. S. V. BolZes, D.C.M 0 ., 
200 P. 682. 

N.Y.—People v. Pryor, 11 N.T.S.2d 
393, affirmed 28 N.B.2d 31, 283 N.T. 
623. 

28 C.J. p 800 note 27. 

Defendant is not deprived of a 
substantial right by a failure to af¬ 
ford him an opportunity to petition 
grand jury to be heard on his own 
behalf.—People v. Pryor, supra 

2 a U.S.—U. S. V. Bolles, D.C.M 0 .. 
209 P. 682. ■ 

La—State v. Harvey, 106 So. 28, 159 
La 674, error dismissed Harvey v. 
State, 47 S.Ct 20, 273 U.S. 636, 71 
L.Ed. 815. 

28 C.J. p 800 note 28. 

29. N.T.—People V. Pryor, 11 N.T. 
S.2d 393, affirmed 28 N.E.2d 31, 
283 N.T. 623. 

28 C.J. p 800 note 29. 

30. U.S.—^U. S. V. Central Supply 
Ass'n, D.C.Ohio, 34 P.Supp. 241. 

Conn.—State v. Wolcott, 21 Conn. 
272. 

Ga—^Harper v. State, 63 S.E. 339, 
131 Ga 771. 
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grand jurors have reason to believe that there is 
other evidence not presented and within reach 
which would qualify or explain away the charge 
under investigation, it is their duty to order such 
evidence to be produced.31 In some states this 
rule obtains by statute,^2 jjj order that accused 

may be heard for this purpose his appearance be¬ 
fore the grand jury must be voluntary.23 Under 
the provisions of some of these statutes accused 
has a right to petition the grand jury to be heard 
personally to explain away, if possible, the charges 
against him,84 and, although he is not entitled to the 
same kind of hearing as before an examining mag¬ 
istrate, he must have an opportunity to tell his story 
in his own way, under oath, provided his testimony 
is relevant,^® and be subject to cross-examination 6 
but this is a personal right and does not give ac¬ 
cused the right to require the grand jury to hear 
other witnesses on his behalf.87 Under other stat¬ 
utes certain public ojSicials, charged with malprac¬ 
tice or misconduct in oflSce, are given the right to 
appear with their witnesses before the grand jury 
and to be heard in their own defense.88 

A court may in its discretion grant persons ac¬ 
cused of crime the privilege of going before the 
grand jury while their case is under investigation 
and interrogating the witnesses produced against 
them.88 It has been held, however, that a grand 
jury has no authority, unless directed by the court, 
to allow accused,40 or his counsel,4i to come before 
it, or to swear and examine witnesses on behalf of 
accused, not required on the part of the prosecu¬ 


tion.42 

Witnesses subsequently made defendants. The 
fact that one or more of those who are subsequent¬ 
ly made defendants are called as witnesses before 
a gprand jury conducting an investigation does not 
aifect the regularity of the proceedings.48 

§ 40. - Presence, Participation, or Inter¬ 

ference of Persons Other than Grand 
Jurors 

a. In general 

b. Prosecuting attorneys 

c. Private prosecutors and privately em¬ 

ployed attorneys and special coim- 
sel 

d. Stenographers 

e. Effect of presence of imauthorized 

persons 

a. In Gleneral 

As a general rule, no person other than the grand 
Jurors, a witness undergoing examination, or a duly au¬ 
thorized prosecuting attorney may be present in the 
grand Jury room during the sessions of the grand Jury, 
except where such presence is required by imperative 
necessity, or is required or permitted by statute. 

It is generally held that, in the absence of any 
imperative necessity therefor, the presence in the 
grand jury room at any time during the sessions 
of the grand jury of any person other than a wit¬ 
ness undergoing examination, and the duly author¬ 
ized prosecuting officer, is improper.44 It has been 


31. tr.S.— U. S. V. Kilpatrick, D.C.N. 
C., 16 F. 765. 

33. Minn.—State v. Lane, 263 N.W. 
608, 195 Minn. 587. 

N.T.—In re Grand Jury, 136 N.T.S. 
103. 

28 C.J. p 800 note 31. 

SvidexLoe tliat defendant la exempt 
ffom prosecution by the statute of 
limitations need not be heard by the 
^rand Jury, where there is sufficient 
evidence before it that a crime has 
been committed.—^People v. Bailey, 
171 N.T.S. 394, 103 Misc. 366. 

38. N.T.—Matter of Morse, 87 N.T. 
S. 721, 42 Misc. 664—^People v. 
Singror, 18 Abb.N.Cas. 96, 5 N.T.Cr. 
1 . 

34. N.T.—-People v. Blair, 33 N.T.S. 
2d 183. 

35. N.T.—^People v, Blair, supra. 

36;. N.T.—^People v. Blair, supra. 
37. Minn.—State v. Lane, 263 N.W. 

60S, 195 Minn. 587. 

N.T.—People v. Blair, 33 N.T.S.2d 
183. 

3a Ga.—Oliveira v. State, 46 Ga. 
566—Morris v. State, 2 S.E.2d 240, 


69 Ga.App. 804—^Dyer v. State, 66 
S.E, 1089, 7 Ga.App. 58. 
Construction of statute 
The statement, in statute a.uthor- 
izingr Indictment for malpractice in 
office, that prosecutor, defendant, 
and their witnesses shall have rigrht 
to appear before and be heard by 
grrand Jury, means that defendant 
must be given reasonable opportuni¬ 
ty and time to get his witnesses and 
appear with them before grand Jury, 
as statute should be given construc¬ 
tion which will make it effective 
rather than one which would defeat 
legislature’s intent.—^Moore v. State, 
12 S.B.2d 410, 64 Ga.App. 171. 

39. -Conn.—State v. Hamlin, 47 

Conn. 95, 36 Am.R. 64—Lungr's 

Case, 1 Conn. 428. 

40. Conn.—State v. Hamlin, 47 
Conn. 96, 36 Am.R. 64, distinguish¬ 
ing Lung’s Case, 1 Conn. 482. 

41. Conn.—^Lung’s Case, 1 Conn. 428. 

42. U.S.—U. S. V. Lawrence, C.aD. 
C., 26 F.Ca8.No.l5,576, 4 Cranch C. 
C. 614. 


Pa.—Hespublica v. Schaffer, 1 DalL 
236, 1 L.Ed. 116. 

28 C.J. p 800 note 35. 

43. Pa.—Commonwealth v. Rhey, 14 
A2d 192, 195, 140 Pa.Super. 340. 

Reason for rule 

’’Since the investigration is directed 
against things rather than persons, 
the grand Jury is not prohibited 
from calling a witness at the risk 
of vitiating the proceeding if ulti¬ 
mately the inquiry indicates that he 
is one of the offenders.”—Common¬ 
wealth V. Rhey, supra. 

44. Cal.—^People v. Brown, 253 P. 
735, 81 Cal.App. 226. 

Ill.—People V. Munson, 150 N.E. 280, 
319 III. 596. 

Miss.—State v. Owen, 126 So. 26, 166 
Miss. 487, followed in State v. 
Korndoffer, 126 So. 28, State v. 
Doherty, 126 So. 29, and State v. 
Patrick 126 So. 29. 

28 C.J. p 801 note 38. 

xmauthozized person may attwid 
grand Jury session only as witness 
during taJcing of his testimony.— 
People v. Brown, 253 P. 735, -81 Cal. 
App. 226. 


1039 



GRAND JURIES 


38 C.J.S, 


§ 40 

so held of the presence of one witness while an¬ 
other was undergoing examination,'*® of an expert 
accountant engaged in assisting the prosecuting of¬ 
ficer,^® of one not duly appointed or authorized to 
represent the state acting in the place and stead of 
the regular prosecuting ofiScer,^*^ and of the grand 
jur 3 r^s auditor.^® 

Qualifications and exceptions in general. The gen¬ 
eral rule that only the witness undergoing examina¬ 
tion and the duly authorized prosecuting officer may 
be present is not applicable where some imperative 
compulsion requires the presence of other persons 
to prevent miscarriage of justice or failure of in- 
vestigation,^® such as the presence of an indispensa¬ 
ble attendant for a sick or disabled witness,®® or 
the presence of a lawyer experienced in investigat¬ 
ing criminal cases and presenting evidence in an or¬ 
derly and intelligible manner.®^ 

Under some statutes provision is made as to what 
persons, other than the grand jurors and the wit¬ 
nesses being examined, may be present while the 
grand jury is examining a charge.®^ Under other 
statutes the presence of any person not a member 
of the grand jury while that body is deliberating or 
voting on a charge is forbidden.®® 

Judge. Under the rule, or a statute, forbidding 
the presence of any person other than the grand 
jurors, except as required or permitted by law, the 


presence of the trial judge during the investigation 
is improper;®^ the court cannot interfere with or 
frustrate the proceedings and deliberations of the 
grand jury.®® The judge, however, must be re¬ 
spected by the grand jury and be permitted to act 
in his official capacity,®® and the participation of 
the presiding judge in activities pertaining to pre¬ 
liminary investigations, the employment of investi¬ 
gators, etc., has been held to be at most a mere ir- 
regularity.®*^ 

Officers. In the absence of statute, it is not nec¬ 
essary to the legal constitution of a grand jury or 
to the legal transaction of any business coming be¬ 
fore it that any officer should be appointed to wait 
on it;®® but officers duly authorized to attend on 
grand juries may properly be present in the grand 
jury room when the performance of their duties 
makes their presence necessary, although the grand 
jury may be engaged at the time in the investiga¬ 
tion of a charge®® or in their deliberations there¬ 
on.®® Under some statutes an officer must be des¬ 
ignated to attend the sessions of the grand jury;®i 
but a statute authorizing the presence of a police 
officer, who has prepared the case, during the ex¬ 
amination of witnesses has been declared uncon¬ 
stitutional.®® 

Interpreters. The presence of an interpreter and 
the employment of his services in the examination 


46. TI.S.—TJ. S. V. Bdgerton, D.C. 

Mont, 80 F. 874. 

28 C.J. p 801 note 39. 

46. TJ.S,—U. S. V. Heinze, C.C.N.T.. 
177 F. 770. 

XJ.S.—U. S. V. Vlrelnla-Carolina 
Chemical Co., C.C.Tenn., 163 F. 
• 66 . 

28 C.J. p 801 note 41. 

48: •Cal.—^Husband v. Superior Court 
In and for liOs Angeles County, 17 
P.2d 764, 128 Cal.App. 444. 

49. Mass.—In re Liebowitch, 126 N. 
B. 831, 23o Mass. 357. 

Cnstodlaais of ballot box 

Where a ballot box is by law in 
custody of one person and the key 
to it in that of another and the 
grand jury needs to examine the 
contents of the box, the presence of 
the two officials necessary to open it 
will not be a violation of the rula 
Md.—Cochran v. State, 87 A. 400, 119 
Md. 539. 

Mass.—^In re Lebowitch, 126 N.B. 
831, 235 Mass. 857. 

50. IlL—^People V. Arnold, 93 N.B. 
786, 248 Ill. 169. 

14«^-^In re Lebowitch, 126 N.B. 

^235 Mass.. 857. 

2§ ,pk 801 note 47.. 

51:i^\C9nn,estate v. Kemp, 9 A.2d 63, 
126 Conn. 60. 


Presence of prosecuting attorney see 
infra subdivision b of this section. 

69. N.D.—State v. Burleigh County 
Dist, Ct., 124 N.W. 417, 19 N.D. 
819, Ann.Cas.l912D 935. 

28 C.J. p 801 note 48. 

63- Ark.—Bennett v. State, 257 S. 

W. 372, 161 Ark. 496. 

Tex.—Tinker v. State, 253 S.W. 631, 
95 Tex.Cr. 143. 

28 C.J. p 801 note 49. 

64. Iowa.—State v. Bower, 183 N. 

W. 322, 191 Iowa 718. 

28 C.J. p 801 note 43. 

65b Mo.—State ex rel. Graves v. 
Southern, 124, S.W.2d 1176, 344 Mo. 
1*4. . 

66: Xia—State ex rel. De Armas v. 
Platt, 192 So. eS-O, 193 Da 928. 

The judge may not disregard the 
power and authority intrusted to 
him, and may not substitute rules, 
regulations, opinions and convictions 
for the law.—State ex rel. De Armas 
V. Platt, supra. 

67. CaL—Fitts v. Superior Court in 
and for Los Angeles County, 51 
P.2d 66, 4 •CaL2d 614, 102 A.L.R. 
290. 


6a N.C.—State v. Perry, 44 N.C. 
330. 

69. Tex.—Tinker v. State, 253 S.W. 

531, 95 Tex.Cr. 143. 

28 O.J. p 801 note 52. 

Presence of a sheriff while a tim¬ 
id, young witness was being Ques¬ 
tioned was not within the forbidden 
presence of another while the grand 
jury was deliberating on the finding 
of an indictment—Tinker v. State, 
supra 

Chiard for prisoner 

A prisoner of desperate character 
brought to testify before the grand 
jury may be taken into its presence 
under guard.—In re Lebowitch, 126 
N.B. 831, 235 Mass. 357. 

60. Miss.—State v. Bacon, 27 So- 
563, 77 Miss. 366. 

Oi. Ill.—People V. Gould, 178 N^BI 
133, 148, 345 111. 288. 

<'The appointment of more than 
one officer to attend the sessions of 
the grand jury is no evidence that 
the jury was not a free agent in its 
deliberations or that it was intimi¬ 
dated and coerced by the action of’ 
the court and its officers.”—^People 
V. Gould, supra 

62. Mass.—In re Opinion of Jus¬ 
tices, 123 N.B. 100, 282 Mass. 60i; 
28 C.J. p 801 note 52 [a]. 
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of witnesses whose testimony coxild not otherwise 
be made intelligible to the grand jury are not im¬ 
proper,® ^ provided the grand jury requests his as¬ 
sistance and he is sworn to keep the secrets of the 
grand jury room and to remain therein only dur¬ 
ing the performance of his duties.®^ Under some 
statutes an interpreter is permitted to be present,®® 
although he is a witness in the case,®® or although 
he arrested accused.®*^ 

False personation of grand juror. The fact that 
a person, who was not drawn, selected, or impaneled 
as a grand juror, falsely personated an absent ju¬ 
ror, and participated in the proceedings of the grand 
jury, voted with that body, and was otherwise ac¬ 
tive in finding the indictment, will invalidate it.®® 

Interference hy third person. An indictment will 
be set aside because of improper influence brought 
to bear on grand jurors by third persons with.ref¬ 
erence to the case under consideration,®® but not 
because the attention of grand jurors is called to 
their powers and duties by circulars issued by third 
persons who offer to advise them as to the methods 
by which a grand jury can do effective work but 
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state that their efforts are not for political or sec¬ 
tarian effect.*^® 

Petit jury. In the absence of any statutory re¬ 
quirement to that effect, the attendance on the court 
of a petit jury is not essential to the validity of the 
action of a grand jury.*^^ 

b. Prosecuting Attorneys 

Except to the extent that there Is a rule or statute 
otherwise, a prosecuting attorney, or his assistant or 
deputy, may appear before the grand Jury arid assist them 
In their investigation of the matter before them; but, 
ordinarily, he cannot be present, take part, or interfere 
with the grand jurors during their deliberations or vot¬ 
ing. The prosecuting attorney may appear merely for 
the purpose of testifying. 

The practice authorizing the prosecuting officer 
to attend the sittings of the grand jury is not uni¬ 
form.'^® It has been held that the prosecuting offi¬ 
cer should not be allowed in the grand jury room.7® 
On the other hand, under some statutes, the prose¬ 
cuting officer is required to attend the grand jury,*^^ 
or is permitted so to do.^® Under such statutes the 
prosecuting officer must be permitted to act before 
the grand jury, in his official capacity, so long as he 
is not disqualified;'^® but where Ae grand jury 
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63. Conn.—State v. Chin Lung, 139 
A, 91, 106 Conn. 701. 

28 C.J. p 802 note 66. 

64. Conn.—State v. Chin Lung, su¬ 
pra. 

Secrecy generally see infra $ 43. 

65. Cal.—People v. Lem Deo, 64 P, 
265. 132 Cal. 199. 

28 C.J. p 802 note 66. 

66- Cal.—People v. Ramirez, 66 CaJ. 

633, 38 Am.R. 73. 

28 C.J. p 802 note 66 [b]. 

Zatexprerter regarded as witness 
Cal.—People v. Lem Deo, 64 P. 266, 
132 Cal. 199. 

67. Cal.—People v. Ramirez, 66 CaL 
533, 38 Am.R. 73. 

68. Ala.—Nixon v. State, 68 Ala. 
535. 

Disqualification of grand Juror as af¬ 
fecting indictment generally see 
supra § 6. 

69. N.Y.—People v. Sellick, 4 N.T. 
Cr. 329. 

28 C.J. p 802 note 68. 

70. N.Y.—People v. Shea, 41 N.EJ. 
505, 147 N.Y. 78. 

71. Minn.—State v. Davis, 22 Minn. 
423. 

72. N.C.—State v. Crowder, 136 S.B. 
337, 193 N.C. 180, citing Corpus 
Juris. 

S.C.—State V. Addison, 2 S.C. 366, 
W.Va.—State v.. Baker, 10 S.B. 639, 
88 W.Va. 319. 

‘*The relation existing between a 
publio prosecutor the grand Jury 
to whom he transmits his bills of In- 

38 0. J.S.-66 


dlctment is not to be determined by 
any rule of universal application. 
The rules differ in various Jurisdic¬ 
tions,'*—State V. CroWder, 136 S.El 
337, 193 N.C. 130. 

In England the practice at com¬ 
mon law authorized the attendance 
of the prosecuting officer on the sit¬ 
tings of the grand Jury.—State v. 
Baker, 10 S.B. 639, 33 W.Va. 819—28 
C.J. p 802 note 60. 

76. Conn.—^Lung's Case, 1 Conn. 428. 
N.C.—State v. Crowder, 136 S.B. 887, 
193 N.C. 130—Lewis v. WeOce Coun¬ 
ty, 74 N.C. 194. 

Bight of grand Jury to assistanoe 
of state’s attorney and his assist¬ 
ants, if necessary.—State v. Kemp, 
9 A.2d 68, 126 Conn. 60. 

74. Colo.—^People v. District Court 
of Second Judicial Dlst., 226 P. 
829, 75 Colo. 412. 

La.—State v. Richey, 196 So. 546, 196 
L€u 319. 

Pa.—Commonwealth v. Bane, 39 Pa. 
Dist, Co. 664, 3 Pay.L.J.. 29,1— 
In re bslaware Grand Jury Inves¬ 
tigation, 30 Del.Co. 237. 

28 C.J. p 802 note 64. 

Statute providing that distriot at¬ 
torney shall appear at all sesfdons 
suid advise grand Jury and examine 
witnesses before it, not only gives 
him right to appear at all sessions, 
but .makes it his duty so to do.—^Peo¬ 
ple v. District Court of Second Judi¬ 
cial, Dist, 225 P. 829, 76 Colo. 412. 

75. Idaho.—State v. Taylor, 87 P. 
' 2d 464, '59 Idaho 724. 
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Ind.—^Turpin v. State, 189 N.B. 403, 
206 Ind. 345. 

La.—State ex rel. De Armas v. Platt, 
192 So. 669, 193 La, 928. 

Mo.—State ex ret Graves v. South¬ 
ern, 124 S.W.2d 1176, 344 Mol 14. 

28 C.J. p 802 note 66. 

‘■Proseouting attorney” 

The words ''prosecuting attorney,” 
as used in statute permitting the 
"prosecuting attorney** to appear be¬ 
fore grand Jury, are to be considered 
generically as including any official 
attorney on side of prosecution not 
otherwise disqualified.—State v. 
Taylor, 87 P.2d 464, 69 Idaho 724. 

Tn. STow York 

(1) Under Code Cr.Proc. §$ 262- 
264, prosecuting attorney or his as¬ 
sistant must be permitted freedom 
of access to grand Jury for purpose 
of giving information relative to any 
matter before it.—^People v. Tru- 
Sport Pub. Co., 291 N.Y.S. 449, 160 
Misc. 628. 

(2) For any other purpose, he has 
no right to appear before grand Jury 
except as required by it.—People v. 
Tru-Sport Pub. Co., supra. 

(3) Early case held, that prosecut¬ 
ing officer ought not to attend grand 
Jury except when called on by timt 
body.—^Anonymous, 7 Cow., N.Y., 563. 
28 C.J. p 802 note 63. 

76, La.—State ex rel. De Armas v. 
Platt, 192 So. 669, 193 La, 928. ' 
Grand Jurors may not exclude dis¬ 
trict attorney from their sessions 
and practically deprive him of his 
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exercises plenary powers, as discussed supra § 34 d, 
they are not obliged to accept the prosecuting at¬ 
torney’s services,notwithstanding he is required 
to hold himself available to the grand jury.'^S 

As a general rule the prosecuting officer may, ei¬ 
ther of his own motion or by the request of the 
grand jury, be present before that body when it is 
not deliberating or voting on its finding,although 
it has been held permissible for the prosecuting at¬ 
torney to be present even at such times, with the 
consent of the grand jury and according to some 
decisions his mere presence at such times will not 
constitute such an irregularity as, in the absence 
of injury or prejudice to accused, will invalidate 
the indictment.8i However, it is the better prac¬ 
tice,*^ and the grand jury has an undoubted right 
to require that the prosecuting officer shall retire 
from the room during its deliberations on the evi¬ 
dence or when a vote is taken,** and, under some 


statutes, he is prohibited from being present while 
the grand jury are deliberating or voting.*^ 

Extent of powers or duties. When before the 
grand jury, the prosecuting officer may properly as¬ 
sist in the investigation and examination of wit¬ 
nesses;*® advise the grand jury as to the admissi¬ 
bility of evidence,** and the proper mode of pro¬ 
cedure;**^ give general information and advice on 
any legal matter, cognizable by the grand jury;** 
review the evidence;** and explain the testimony 
with reference to the law of the case.** Although 
it may be the duty or privilege of the prosecuting 
officer to be present before the grand jury, it is im¬ 
proper for him to participate in the deliberations 
of that body,*^ to express opinions on questions of 
fact,** or as to the weight and sufficiency of evi¬ 
dence,** make arguments,*^ state facts which have 
no relevancy to the guilt or innocence of the per¬ 
son under inquiry,*® or in any way influence or di¬ 
rect the grand jury in its findings.** 


office by ignoring' him.—State ex rel. 
De Armas v. Platt, supra. 

77. N.T.—People v. Tru-Sport Pub. 
Co., 291 N.Y.S. 449, 160 Misc. 628. 

78- N.Y.—^People v. Tru-Sport Pub. 
Co., supra. 

79- Miss.—State v. Coulter, 61 So. 
706, 104 Miss. 764, 44 L.R.A.,N.S., 
1142. 

28 O.J. p 802 note 66. 

80. Ind.—Shattuck v. State, 11 Ind. 
473. 

As persnissible under oommon law 
Ill.—^Regent v. People, 96 Ill.App. 
189. 

81. Pa.—Commonwealth v. Bradney, 
17 A. 600, 126 Pa. 199. 

28 C.J. p 802 note 69. 

Presence of unauthorized person as 
aifectlng Indictment generally see 
infra § 40 e. 

82. Conn.—State v. Kemp, 9 A.2d 
63. 67, 126 Conn. 60, citing Corpus 
J^ixls. 

28 C.J. p 802 note 70. 

83. tJ.S.—U. S. ‘v. Central Supply 
Ass'n, D.C.Ohio, 34 F.Supp. 241. 

28 C.J. p 802 note 71. 

84. U.S.—U. S. V. Central Supply 
Ass’n, supra. 

Ind.—Turpin v. State, 189 W.B3. 403, 
206 Ind. 345. 

La .— State v. Richey, 196 So. '645, 
195 La. 319—-State v. Kifer, 173 So. 
169, 186 La. 674, 110 A.L.R. 1017. 
Tex.—Moody v. State, 121 S.W. 1117, 
67 Tex.Cr. 76. 

Va.—^Draper v. Commonwealth, 111 
S.B. 471, 132 Va. 648. 

28 C.J. p 802 note 72. 

85. U.S.—U. S. V. Central Supply 
Ass'D:, D.C.Ohlo, 34 F.Supp. 241. 

Ill.—^People V. Munson, 150 N.B. 280, 
819 Ill. 596. 


Ind.—^Turpin v. State, 189 NT.B. 403, i 
206 Ind. 345. 

Ky.—^Northcutt v. Howard, 130 S. 

W.2d 70, 279 Ky. 219. 

La.—State v. Richey, 196 So. 545, 195 
La. 319. 

N.D.—State v. Rodman, 221 N.W. 25, 
57 N.D. 230. . 

Pa.—Commonwealth v. Brownmlller, 
14 A.2d 907, 141 Pa.Super. 107— 
Commonwealth v. Bane, 39 Pa.Dist. 
& Co. 664, 3 Pay.L.J. 291—In re 
Delaware County Grand Jury In¬ 
vestigation, PaQuar.Sess., 30 Del. 
Co. 237. 

28 C.J. p 803 note 74. 

88. U.S.—U. S. V. Kilpatrick, D.C.N. 

C., 16 F. 765. 

Puerto Rico.—Charge to Grand Jury, 

1 Puerto Rico Fed. 397. 

87. Miss.—LeBarron v. State, 66 So. 

648, 107 Miss. 668. 

28 C.J. p 803 note 76. 

8a Ind.—Turpin v. State, 189 N.F. 
403, 206 Ind. 345. 

La.—State v. Richey, 196 So. 545, 
195 La. 319—State ex rel. De Arm¬ 
as V. Platt, 192 So. 659, 193 La. 
928. 

Mass.—^Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

N.Y.—^People v. Tru-Sport Pub. Co., 
291 N.Y.S. 449, 160 Misc. 628. 

N.D.—State v. Rodman, 221 N.W. 
26, 67 N.D. 230. 

Ohio.—Makley v. State, 197 N.E. 389, 
49 Ohio App. 359. 

Pa.—Commonwealth v. Brownmlller, 
14 A.2d 907, 141 Pa.Super. 107— 
Commonwealth v. Bane, 39 Pa.Dist. 
& Co. 664, 3 Fay.L.J. 291—^In re 
Delaware County Grand Jury In¬ 
vestigation, 30 DeLCo. 237. 

Va.—Draper v. Commonwealth, 111 
S.E. 471, 132 Va. 648. 

28 C.J. p <503 note 77. 
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Determination of crime and nature 
of indictment 

Prosecutor may aid or assist grand 
Jury in determining what, if any, 
crime should be charged on given 
facts, and is not necessarily .preclud¬ 
ed from submitting specially pre¬ 
pared Indictment and discussing with 
Jurors sufficiency of evidence to sus¬ 
tain charge contained therein.—Tur¬ 
pin V. State, 189 N.E. 403, 206 Ind. 
34*5. 

89. U.S.—U. S. V. Rintelen, D.C.N. 
Y., 236 F. 787—U. S. v. Cobban, C. 
C.Mont., 127 F. 713. 

9a U.S.—U. S. V. Rintelen, D.C.N. 
Y., 236 F. 787—U. S. v. Mitchell, C. 
C.Or., 136 F. 896—U. S. v. Cobban, 
C.C.Mont., 127 F. 713. 

91. Mass.—^Attorney General v. Pel¬ 
letier, 134 N.E. 407, 2*40 Mass. 264. 

Mo.—State ex rel. Graves v. South¬ 
ern, 124 S.W.2d 1176, 344 Mo. 14. 
Pa—Commonwealth v. Brownmlller, 
14 A2d 907, 141 PaSuper. 107. 

28 C.J. p 803 note 80. 

92. Mass.—Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

28 aJ. p 803 note 81. 

93. U.S.—U. S. V. Wells, D.C.Idaho, 
163 F. 313. 

Pa—Commonwealth v. Bane, 39 Pa 
Dist & Co. 664, 3 Fay.KJ. 291. 
28 C.J. p 803 note 82. 

94. Mass.—^Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

95. Masa—Attorney General v. Pel¬ 
letier, supra 

9a Ind.—Williams v. State, 123 N. 

E. 209, 188 Ind. 283. 

Mass.—^Attorney General v. Pelletier, 
184 N.E. 407, 240 Mass. 264. 

N.C.—State v. Crowder, 136 S.B. 387, 
193 N.C. 130. 
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Assistcmts or deputies. Assistant or deputy pros¬ 
ecuting officers and special assistants to the regular 
prosecuting officer, duly authorized to assist the lat¬ 
ter in the discharge of his duties, are invested with 
the same rights and subject to the same restrictions, 
with respect to appearing before the grand jury 
and participating in the proceedings before* that 
body as the regular prosecuting officer,^^ provided 
they have been properly appointed and qualified ;98 
and the same is true of a duly authorized substi¬ 
tute prosecuting officer.98 Misconduct of special 
counsel before the grand jury has been held to be 
a mere irregularity and insufficient to invalidate the 
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indictment and deprive the court of jurisdiction to 
proceed thereunder.^ A statute providing for the 
appointment of assistant counsel for the state to aid 
in the trial of a pending case, does not give such 
appointee power of the state’s attorney to be pres¬ 
ent in the grand jury room during an investigation.^ 

Attorney general and assistants. An attorney 
general, when authorized and empowered to sup¬ 
plant or to assist the regular prosecuting officer in 
the prosecution of offenses, has the same right to 
be present before the grand jury and to participate 
in the proceeding before that body as the regular 
prosecuting officer,^ subject to the limitation that 


Okl.—Blake v. State, 14 P.2d 240, 
242, 54 Okl.Cr. 62, citing Corpus 
Tnils. 

Pa.—Commonwealth v. Bane, 39 Pa. 

Diet. & Co. 664, 3 Pay.Li.J. 291. 

28 C.J. p 803 note -83. 

97. Cal.—People v. Kempley, 271 P. 
478, 20o Cal. 441. 

Ind.—Williams v. State, 123 N.B. 209, 
188 Ind. 283. 

Iowa.—State v. Coleman, 285 N.W. 
269, 226 Iowa 968. 

Mass.—^Attorney General v. Pelletier, 
134 N.B. 407, 240 Mass. 264. 
N.D.—State v. Rodman, 221 N.W. 25, 
57 N.D. 230. 

Ohio.—State v. Henderson, 175 N.B. 

865, 123 Ohio St 474. 

Okl.—Shoemaker v. State, 53 P.2d 
1133, 58 OkLCr. 394. 

P€L—Commonwealth v. Kirk, 17 A. 2d 
195, 340 Pa. 346—Commonwealth 
V. Brownmiller, 14 A.2d 907, 141 
Pa. Super. 107. 

Wash.—State v. Guthrie, 56 P.2d 160, 
185 Wash. 464. 

28 CJ. p 803 note 85. 

Special oomisel duly appointed hy 
grovemor has authority to appear in 
grrand jury room and assist in pre¬ 
senting: evidence to grrand jury.— 
Shoemaker v. State, 53 P.2d 1133, 68 
Okl.Cr. 394—State v. Hudson, 279 P. 
921, 44 Okl.Cr. 1, followed in State v. 
Giddens, 279 P. 922, 44 Okl.Cr. 6, and 
State V. Barnes, 279 P. 923, 44 Okl. 
Or. 7. 

Bnrliig: examination of aocnsed 
The presence of deputy assistant 
district attorney during: examination 
before gnrand jury of accused, who 
offered himself as a witness in his 
own behalf, is not unauthorized or 
improper.—^People v. Blair, 38 N.T. 
S.2d 183. 

Anpropiietiee 

It is higrhly Improper for an assist¬ 
ant district attorney to tell grand 
jury that one against whom an in- 
Quiry was being conducted was a 
brother of another assistant district 
attorney, and to discuss with them 
evidence presented to them.—Attor¬ 
ney General v. Pelletier, 184 N.B. 
407, 240 Masa 264. 


XndlotmexLt is not invalid 

(1) Because assistant county at¬ 
torney, duly appointed by court on 
orders entered of record, was in 
grand jury room while question of 
indictment was being considered.— 
State V. Coleman, 285 N.W. 269, 226 
Iowa 968. 

(2) Because court employed spe¬ 
cial prosecutor for attendance on 
grand jury, where prosecuting attor¬ 
ney requested appointment and ac¬ 
quiesced in court’s action by desig¬ 
nating its appointee as special prose¬ 
cutor.—State V. Guthrie, 56 P.2d 160, 
185 Wash. 464. 

Presence of assisting proseonting 
counsel as witness does not affect.le¬ 
gality of proceedings, where he gives 
no advice except that given to prose¬ 
cuting attorney outside jury room.— 
People V. Bradner, 44 Hun 238, 7 N. 
Y.St. 846, modified on other grounds 
13 N.B. 871, 107 N.Y. 1. 

3®. Idaho.—State v. Taylor, 87 P.2d 

464, 59 Idaho 724. 

Pa.—Commonwealth v. Kirk, 17 A.2d 

195, 340 Pa. 346. 

Prosecuting attorney has right to 
designate assistant to appear before 
grand jury in accordance with stat¬ 
ute. 

Mo,—State ex reL Graves v. South¬ 
ern, 124 S.W.2d 1176, 344 Mo. 14. 
Pa.—In re Delaware County Grand 

Jury Investigation, 30 Del.Co. 287. 

In New York 

(1) Under Code Cr.Proa 9 264, 

counsel appearing before grand jury 
must be clothed with official author¬ 
ity end responsibility entitling him 
to exercise rights of duly constituted 
district attorney.—People v. Puller, 
282 N.Y.S. 28, 1*56 Misc. 404. 

(2) Under provision of such stat¬ 
ute, that attorney regularly in em¬ 
ploy of district attorney of New 
York County, who was under salary 
paid by county and who had filed 
constitutional oath of office, could 
appear before grand jury, attorney, 
to whom was Issued formal written 
appointment of ’’speciar* assistant 
district attorney over signature and 
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’ seal of district attorney, and who 
took oath of office before judge, 
which was filed, and who received 
salary from New York City, is ‘At¬ 
torney regrularly in employ of dis¬ 
trict attorney” and qualified to ap¬ 
pear before girand jury, word ”spe- 
cial” merely meaning that assistant 
district attorney was an assistant 
not provided for in Consolidation 
Act.—People v. puller, supra. 

(3) Status of such special assist¬ 
ant district attorney as an 'Attorney 
regularly in employ of district attor¬ 
ney** is not affected by administra¬ 
tive steps taken by district attor¬ 
ney, director of budget, and board of 
estimate, and by apportionment aft¬ 
er appointment, to see that special 
assistant received his salary as fixed 
by district attorney, or by approval 
of state civil service board.—^People 
V. Puller, suprau 

Pailure to take constitutional oath 
of office by attorney employed as 
counsel for state before appearing 
before grand jury does not render 
indictment void.—State v. Hudson, 
279 P. 921, 44 Okl.Cr. 1, followed in 
State V. Giddens, J79 P. 922, 44 Okl. 
Cr. 6, and State v. Barnes, 279 P. 
923, 44 Okl.Cr. 7. 

99. Pla.—^Taylor v. State, 38 So. 380, 
49 Pla. 69. 

Idaho.—State v. Corcoran, 61 P. 1034, 
7 Idaho 220. 

1- Cal.—Pitts V. Superior Court in 
and for Dos Angeles County, 61 P. 
2d 66, 4 Cal.2d 514, 102 A.D.R. 290. 
2; Md.—Coblentz v. State, 166 A. 45, 
164 Md. 658, 88 A.D.R. 886. 

3. Ill.—^People V. Billburg, 145 N.B. 
373, 314 ni. 182. 

Mo.—State v. Sullivan, 84 S.W. 105, 
110 Mo.App. 75. 

Mont.—State v. First Judicial Diet. 

Ct., 56 P. 916, 22 Mont 26. 
N.Y.-^Applicatlon of Cranford Ma¬ 
terial Corporation, 20 N.Y.S.2d 865, 
174 Misc. 154—People v. Brennan, 
127 N.Y.S. 968, 69 Misc. 548. 

Pa.—-Commonwealth ex rel. Mlnerd 
V. Margiotti, 188 A. 524, 325 Pa. 17 
—Commonwealth v. Ryan, 188 A. 
764, 126 PaSuper. 306. 
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where such power is conferred by statute it may be 
exercised within the limits designated by the stat¬ 
ute,^ and subject to the further limitation that it 
may be exercised only in relation to offenses which 
the attorney general is authorized to investigate and 
prosecute.5 

Before federal grand jury. Under Rev.St. § 363, 
5 U.S.C.A. § 312, authorizing the attorney general 
to assist district attorneys, and Act June 30, 1906, 
c 3935, Comp.St. § 534, 5 U.S.C.A. § 310, provid¬ 


ing that an attorney appointed by the attorney gen¬ 
eral, when specifically directed by the attorney gen¬ 
eral, may conduct any kind of proceedings, includ¬ 
ing grand jury proceedings, although such statutes 
are subject to a strict construction,® an assistant 
United States attorney, or special assistant to the 
attorney-general, who has been duly authorized and 
commissioned to conduct proceedings, may appear 
in grand jury proceedings under a general designa¬ 
tion without a specific designation for each par¬ 
ticular case,7. provided he has properly qualified to 


CoOperatton witli distzlet attomay 
Attorney ^reneral, by his assistant, 
is authorized to be present during: 
grand jury session while charges of 
indictable misdemeanors are under 
consideration, where attorney gener¬ 
al and district attorney of one of 
several counties where offenses had 
been committed agreed to cooperate, 
and grrand Jury requested attorney 
general to attend, since action was 
merely renewal of power which had 
become dormant for want of employ¬ 
ment.—^People V. Tru-Sport Pub. Co., 
291 N.Y.S. 44-9. 

4. Idaho.—State v, Taylor, 87 P.2d 
454, 59 Idaho 724. 

Mass,—Commonwealth v. Kozlow- 
sky, 131 N.E. 207, 238 Mass. 379. 
KI>.—State V. Heaton, 217 N.W. 531, 
56 N.D. 357. 

28 C.J. p 803 note 88. 

ITiLdev statute authozlzliigr attorney 
general to exercise supervisory pow¬ 
er over prosecuting attorneys and 
statute permitting prosecuting at¬ 
torneys to appear before grand Jury, 
attorney general or his deputies may 
appear before grajid jury.—State v. 
Taylor, 87 P.2d 464, 69 Idaho 734. 
Solicitor of one circuit before grand 
Jury in another circuit 
When authorized by statute, solici¬ 
tor of one judicial circuit may act 
with grand jury of another circuit 
under parol authority of attorney 
general.—Cooke v. State, 93 So. 86, 
18 AleuApp. 416, certiorari denied Ex 
parte Cooke, 93 So. 824, 208 Ala 100. 

5. N.Y.—^People v. Dorsey, 29 N.T, 
.S.2d 637, 176 Misc. 932. 

▼lolatloii of statute prohibiting 
monopolies 

(1) Under statute, authorizing at¬ 
torney general, to investigate and 
prosecute violations of statute pro¬ 
hibiting .monopolies, attorney gen¬ 
eral has no authority to appear be- 
fpro grand jury and present evidence 
resulting in indictment of accused 
for perjury for giving false testimo¬ 
ny before grand jury in the investi¬ 
gation of violations of statute pro¬ 
hibiting, monopoUee, where It does 
i^ 0 [t.,afpear that accused was in any 
. connected with any act or 
ti B au| jfy.ti93i ^ constituUng such viola¬ 
tions, ahd si^ aj^peaJ^ce of attor¬ 


ney general before grand jury comes 
within provisions of statute requir¬ 
ing indictment to be set aside on 
motion by accused where unauthor¬ 
ized person appears before grand ju¬ 
ry while charge embraced in indict¬ 
ment is under consideration.—^People 
V. Dorsey, supra. 

(2) The attorney general has stat¬ 
utory authority to present to grand 
jury evidence of any felony which 
was the means or part of the means 
by which a violation of statute pro¬ 
hibiting monopolies in restraint of 
trade was accomplished, but under 
such statutory authority he may not 
present evidence of felonies or oth¬ 
er offenses wholly disconnected with, 
or not applicable to, or not in respect 
of, the practices and transactions re¬ 
ferred to in such statute prohibit¬ 
ing monopolies.—^People v. Doe, 29 N. 
Y.S,2d 648, 176 Misc. -943. 

Offenses speolffed in requirement of 
governor 

Under statute providing that at¬ 
torney general whenever required by 
governor shall appear before grand 
jury for the purpose of managing 
and conducting in supreme court 
such criminal actions as shall be 
specified in the requirement, in 
which case the attorney general 
shall exercise all powers which dis¬ 
trict attorney would otherwise be au¬ 
thorized or required to exercise, or 
perform, the legislature has provid¬ 
ed a reasonable method to enable the 
governor to fulfill his duty to see 
that the laws are enforced.—Appli¬ 
cation of -Cranford Material Corpora¬ 
tion, 20 N.Y.S.2d 865, 174 Misc. 154. 

Authority held insuffloleut 

Letter from secretary of state to 
attorney general requesting investi¬ 
gation and prosecution of persons 
who inserted fraudulent advertise¬ 
ments in racing papers is insuffi¬ 
cient, In Itself, to authorize attor¬ 
ney general to appear before grand 
jury on investigation of persons 
charged with falsely advertising 
ability to predict outcome of horse 
races and soliciting to make predic¬ 
tions for money, since offenses 
charged were not in violation of 
laws which secretary was specially 
required to execute, noir in relation 
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to matters connected with his de¬ 
partment under its general power to 
regulate race meetings.—People v. 
Tru-Sport Pub. Co., 291 N.Y.S. 449, 
ISO Misc. 628. 

«. U.S.—U. S. V. Huston, D.C.Ohio, 

28 F.2d 451. 

7. U.S.—Shushan v. U. S., C.C.A. 
La, 117 P.2d 110, 133 A.L.R. 1040, 
certiorari denied 61 S.Ct. 1085, 313 
U.S. 57-4, 85 L.Ed. 1531, rehearing 
denied 62 S.Ct 53, 314 U.S. 706, 
86 L.Ed. 564, certiorari denied 
Newman v. U. S., 61 S.Ct 1086, 
313 U.S. 674, 85 L.Ed. 1532, re¬ 
hearing denied 62 S.Ct 53, 814 U. 
S. 706, 86 L.Ed. 564, certiorari de¬ 
nied Miller v. U. S.. 61 S.Ct. 1086, 
313 U.S. 574, 85 L.Bd. 1632, re¬ 
hearing denied 62 S.Ct. 63, 314 U.S. 
706, 86 L.Ed. 564, certiorari denied 
Waguespack v. U. S., 61 S.Ct 1086, 
313 U.S. 674, 85 L.Bd. 1632, rehear¬ 
ing denied 63 S.Ct 53, 314 U.S. 706, 
86 L.Ed. 664—U. S. v. Atlantic 
Commission Co., D.C.N.C., 45 F. 
Supp. 187—U. S. V. Morse, D.C.N. 
Y., 292 P. 273—U. S. v. Martins, 
D.C.Mass., 288 F. 991. 

Extent of authority 
Where each commission appoint¬ 
ed person named a special assist¬ 
ant to attorney general and specif¬ 
ically directed him to conduct pro¬ 
ceedings in which United States was 
interested, including grand jury pro¬ 
ceedings, and some of them express¬ 
ly mentioned violations of mail fraud 
statute, and in others violations were 
stated to have been by named per¬ 
son and “other persons unknown,” 
authority of each extended specifical¬ 
ly to appearing in grand jury pro¬ 
ceedings in prosecutions under the 
mall fraud statute, and mention of 
persons supposed to be guilty was 
too general to restrict authority to 
cases against them only.—Shushan 
V. U. S., C.C.A.La., 117 F.2d 110, 
133 A.L.R. 1040, certiorari denied 61 
S.Ct 1085, 813 U.S. 574, 85 L.ICd. 
1531, rehearing denied 52 S.Ct. 53, 
314 U.S. 706, 86 L.Bd. 564, certiorari 
denied Newman v. U. S., 61 S.Ct 
1086, 313 U.S. 574, 85 L.Bd. 1532, 
rehearing denied 62 S.Ct 53, 314 U.S. 
706, 86 L.Bd. 564, certiorari denied 
MiUer V. U. S., 61 S.Ct 1086, 313 
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make such appearance® and his presence in the 
grand jury room during proceedings and delibera¬ 
tions is not improper,® although he has taken no 
oath as district attorney,and although he is ap¬ 
pointed solely to report testimony.il A special com¬ 
mission to appear in certain districts does not au¬ 
thorize an appearance before a grand jury in anoth¬ 
er district.!® 

Disqualified prosecuting attorney. A prosecuting 
attorney cannot appear before the grand jury where 
he has disqualified himself from participating in the 
investigation,!® or where he is disqualified by rea¬ 
son of his having been attorney for the person 
charged in respect of the very matter under in¬ 
vestigation,!^ or by reason of his acceptance of 
compensation for his services, contrary to statute,!® 
or by reason of the charge, under investigation, be¬ 
ing against himself.!® A prosecuting attorney is 
not disqualified by reason of interest to represent 


the state in obtaining an indictment merely because 
he is local counsel in civil matters for the prose¬ 
cutor,!*^ or because his children own stock in the 
corporation under investigation;!® but, where he 
is counsel on a contingent fee for plaintiff in a pend¬ 
ing suit against a railroad, he is disqualified from 
advising the grand jury as to indicting a witness 
for testimony given for the railroad in such suit.!® 
The fact that an attorney, who has been regularly 
appointed and sworn as a deputy prosecuting attor¬ 
ney for the county, is a resident of another county 
does not disqualify him from appearing before the 
grand jury, since he is a de facto ofiicer.®® It has 
been held that where the prosecuting attorney is 
disqualified to advise the grand jury, the court 
should appoint a prosecuting attorney pro tempore 
to go before them and advise them in the matter.®! 

Prosecuting officer as witness. The rule or stat¬ 
ute against the prosecuting officer appearing before 


U.S. '574, 85 KEd. 1632, rehearing: 
denied 62 S.Ct. 53, 314 U.S. 70^6, 86 
L.Ed. 564, certiorari denied Wagrues- 
pack V. U. S., 61 S.Ct 1086, 313 U.S. 
574, 83 L.Ed. 1532, rehearing: denied 
62 S.Ct. 63, 314 U.S. 706, 86 L.Ed. 
*564. 

Fersoiut iLot named in oommleeion. ift- 
olnded in indlotment 

(1) That others than persons 
named in commission directing: spe¬ 
cial assistant to attorney greneral to 
participate in g:rand jury proceedings 
are indicted does not render special 
assistant’s participation unauthor¬ 
ized.—U. S. v. Amazon Industrial 
Chemical Corporation, D.C.Md., 55 F. 
2d 254. 

(2) The fact that a special assist- 
a.nt to attorney greneral, properly be¬ 
fore g:rand jury to investigate in¬ 
fractions of law by certain persons, 
brought out evidence which affected 
some one else in connection with in¬ 
quiry, does not invalidate indictment 
found by grand Jury on such evi¬ 
dence against such other person, al¬ 
though special assistant had no spe¬ 
cific authority to investigate such 
other person.—U. S. v. Morse, D.C. 
N.Y., 292 F. 273. 

XTomher of assistants 

Neither statute providing for man¬ 
ner of conducting legal proceedings, 
nor statute providing for appoint¬ 
ment and oath of special attorneys 
or counsel, limits number of special 
assistants who can appear before 
grand jury on behalf of attorney 
general.—U. S. v. Central Supply 
Ass’n, D.C.Ohio, 37 F.Supp. 890. 
a. U.S.—^U. S. v. Central Supply 

Ass’n, supra. 

Filing opxnmissions nnneoeMary 

Where special assistants to attor¬ 
ney ganeral received commissions 
required by statute providing for 


appointment and oath of special at¬ 
torneys or counsel, exhibited them 
to clerk of district court, and took 
oath required by statute, and such 
oaths were filed and referred to com¬ 
missions, special assistants did 
things required by statute in order 
to qualify them for appearance be¬ 
fore grand jury, and it was unneces¬ 
sary to file commissions.—^U. S. v. 
Central Supply Ass’n, supra. 

9. U.S.—U. S. V. Pelley, C.C.A,Ind., 
132 F.2d 170—Mulloney v. U. S., 
O.O.A.Mass., 79 F.2d 566, affirming, 
D.C., U. S. V. Mulloney, 8 F.Supp. 
674, and certiorari denied Mul¬ 
loney V. U. S., 66 S.Ct. 383, 296 U. 
S. 658, 80 L.Ed. 468. 

D.C.—U. S. V. Fail, 10 F.2d 648, 66 
App.D.C. 83, followed in U. S. v. 
Doheny, 10 F.2d 651, 66 App.D.C. 
8 - 6 . 

10. U.S.—U. S. V. I^elley, C.C.A.Ind., 
132 F.2d 170. 

11. U.S.—Metzler v. U. S., C.C.A. 
Cal., 64 F.2d 203—U. S. v. Amazon 
Industrial Chemical Corporation, 
D.C.Md., 55 F.2d 264. 

Sfcemogrraplier wlio has been swom 

as assistant district attorney, and 
who attends sessions of grrand jury 
and reports testimony of witnesses 
but takes no part in conduct of pro¬ 
ceeding! and is not present during 
deliberations of grand jury, is not 
unauthorized person whose presence 
in grand jury room invalidates in¬ 
die tment.-r-Wllkes V. U. S., C.C.A. 
Tenn., 291 F. 988, certiorari denied 
44 S.Ct. 181, 263 U.S. 719, 68 KEd. 
•523. 

12. U.S.—U. S, V. Huston, D.C.Ohio, 
28 F.2d 461. • 

13. Iowa.—Maley v. District Court 
of Woodbury County, 256 N.W. 
815, 221 Iowa 
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14. Iowa.—State v. Bower, 183 N. 
W. 322, 191 Iowa 713—State v. 
Rocker, 106 N.W. 645, 130 Iowa 
239. 

15. Iowa.—Iowa v. District Court 
of Woodbury County, 266 N.W. 
815, 221 Iowa 732. 

Special prosecutor who, having 
been appointed assistant county at¬ 
torney, and having originally offered 
to serve gratuitously, subsequently 
accepted compensation from newspa¬ 
per editor, is disqualified to act 
thereafter in grand jury’s investiga¬ 
tion.—^Maley v. District Court of 
Woodbury County, supra. 

16. Ky.|—^Northeutt v. Howard, 130 
S.W.2d 70, 279 Ky. 219. 

After report of fact of investigation 
to judge 

Where circuit judge had instructed 
grand Jury to investigate conduct of 
commonwealth attorney, county at¬ 
torney and all other law-enforcing 
officials of county concerning fail¬ 
ure to enforce law, commonwealth 
attorney could conduct investigation 
until grand jury reported to circuit 
judge that it was actually investi¬ 
gating misfeasance, malfeasance, or 
corruption in office of commonwealth 
attorney.—Northeutt v. Howard, su¬ 
pra. 

17. Ga-—Casper v. State, 86 S.B. 
534, 22 Ga.App. 126. 

1& Ga.—Scott V. State, 185 S.E. 
131, 53 Ga.App. 61, affirmed 190 
S.B. 682, 184 Ga. 164. 

19;, Ga.—^Nichols v. State, 87 S.B. 
817, 17 Ga.App. 693. 

20. Or.—State v. Brumfield, 209 P. 
120, 104 Or. 506. 

21. Ga.—^Nichols v. State, 87 S.B. 
817, 17 Ga.App. 698. 
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the grand jury does not apply where he so appears 
merely as a witness,^2 and the fact that counsel for 
the state was called before the grand jury will not 
affect the validity of an indictment, where the tes¬ 
timony which he gave as a witness before the grand 
jury related to another indictment.23 Where the 
prosecuting officer is to be a witness before the 
grand jury, the court should appoint a special pros¬ 
ecuting officer before the matter is presented to the 
grand jury;^* but a failure to do so is not fatal 
to an indictment returned without active participa¬ 
tion on the part of the prosecuting officer, except 
as a witness.26 

c. Private Prosecutors and Privately Employed 
Attorneys and Special Counsel 

A private prosecutor, or privately employed attorney 
or special counsel, ordinarily cannot appear before the 
grand Jury except as a witness. 

The presence and participation of a private pros¬ 
ecutor in any other capacity than that of a witness 
is improper,26 and it is immaterial that his par¬ 
ticipation was at the request of the grand jury,27 
as the grand jurors may not supplant the prose¬ 
cuting attorney by accepting the advice and coun¬ 
sel of members of the bar of their own selection,28 
particularly when this is done by some of the grand 
jurors on their own initiative .22 The grand jury 
cannot permit the presence of privately employed 
counsel.in its room and cannot act tuider his direc¬ 
tion ;20 and it is improper to permit such an at¬ 
torney to go before the grand jury with the wit¬ 
nesses and there act for the regular prosecuting of¬ 


ficer in framing the indictment and it is imma¬ 
terial that he acts under an order, or with the per¬ 
mission, of the court in charge of the grand jury .22 
Under a statute forbidding the presence of any 
other persons than the regular prosecuting • officer 
and the witnesses undergoing examination, the pres¬ 
ence before the grand jury of an attorney employed 
by private parties and his participation in the ex¬ 
amination of witnesses is improper, 22 nor can a 
special counsel who took no official oath appear as 
representative of the prosecuting attorney and ex¬ 
amine witnesses and advise the grand jury.24 Qn 
the other hand it has been held, under such a stat¬ 
ute, that an indictment is not invalidated by the fact 
that an attorney, who was neither prosecuting at¬ 
torney nor deputy prosecuting attorney, was present 
in the grand jury room examining witnesses by con¬ 
sent of the prosecuting attorney but was not present 
when the grand jury were deliberating or voting on 
the charge, and said nothing to influence the find¬ 
ing of the grand jury.35 

d. Stenographers 

The presence of stenographers in the grand jury 
room for the purpose of taking down the testimony of 
witnesses for the use of the prosecution ordinarily is not 
improper, and is expressly authorized under some stat¬ 
utes. 

Under some statutes a stenographer, duly ap- 
pointed26 and sworn, 27 may be present in the grand 
jury room for the purpose of taking down in short¬ 
hand for the use of the prosecution the evidence of 
witnesses examined before the grand jury.28 it 
has been held that a statute providing that the grand 


22 . Ala.—Ktnff v. State. 93 So. 855, 
208 Ala. 153. 

Va.—Draper v. Commonwealth, 111 
aXT. 471, 132 Va. 648. 

23. Ill.—People v. Nall, 89 N.B. 
1012, 242 Ill. 284. 

24L Ill.—^People v. Strauch, 93 N.B. 
126, 247 Ill. 230. 

25. lU.—^People v. Strauch, supra. 

28. Miss.—Collier v. State, 61 So. 
680. 104 Miss. 602, 45 LuIl.A.,N.S., 
599. 

28 O.J. p 804 note 96. 

At oonmioxL law individual prose¬ 
cutor miirht appear in secret session 
of errand Jury and conduct evidence 
on part of crown. 

Pla.—Miller v. State, 28 So. 208, 42 
Fla. 266. 

W.Va.—State v. Miller, 10 S.B. 639, 
38 W.Va. 319. 

27. N.Y.—^Matter of Gardiner, 64 N. 

Y.S. 760, 31 Misc. 364. 

2a( La.—State ex rel. De Armas v. 
Platt, 192 So. 659, 193 La. *928. 
DMxlpt Judspo has no power to ap- 
proi^xlate mon^ in order that srrand 
jurors may employ special investiga¬ 


tors.—State ex rel. De Armas v. 
Platt, supra. 

29. L€l—S tate ex rel. De Armas v. 
Platt, supra. 

Reg,uest of certain grand Jurors 
that district Judge appoint one of 
several named attorneys to replace 
district attorney and staff as advis¬ 
ors to grand Jury was without legal 
sanction and neither grand jury nor 
court could adopt such procedure in 
replacing district attorney and his 
assistants.—State ex rel. De Armas 
V. Platt, supra. 

30. Fla.—Hicks v. State, 120 So. 830, 
97 Fla. 199. 

Md.—Coblentz v. State, 166 A 46, 
164 Md. 558, 88 AL.R. 886. 

31- Miss,—State v. Barnett, 54 So. 
313, 98 Miss. 812—Durr v. State, 
53 Miss. 425. 

32. Md.—Coblentz v. State, 166 A 
46. 164 Md. 658, 88 AL.R. 886. 

Miss.—^Durr v. State, 63 Miss. 425. 

33. Okl.—^Hartgraves v. State, 114 
P. 343, 5 Okl.Cr. 266, 33 L.H.A.N. 
S., 668, Ann.Cas.l912D 180. 
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34 . N.Y.—^People v. Scannell, 72 N. 
Y.S. 449, 36 Misc. 40. 

Okl.—State v. Maben, 114 P. 1122, 
6 OkLCr. 681. 

35. Ark.—Bennett v. State, 36 S.W. 
947, 62 Ark. 516. 

36. N.Y.—^People v. Coco, 128 N.Y.S. 
409, 70 Misc. 196, 25 N.Y.Cr. 288. 

&88idenoe 

A person designated as temporary 
stenographer to a grand Jury, in the 
absence of the official stenographer, 
is not required to be a resident of 
the county, under a statute providing 
that every stenographer appointed' 
under that title should be a citizen 
and resident of the county where* 
appointed.—People v. Coco, supra. 

37. Cal.—People v. Arnold, 118 P. 
729, 17 CaLApp. 68. 

A stenographer once sworn may 
oontinne in that capacity and need 
not be especially sworn in each case 
under investigation.—^People v. Ar¬ 
nold, supra—28 C.J. p 804 note 10 
[a]. 

38. Ky.—^Burch v. Commonwealth,. 
42 S.W.2d 714, 240 Ky. 619, fol- 
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jury may appoint one of its members clerk to pre¬ 
serve the minutes of the testimony given before 
them excludes the right to introduce any other per¬ 
son into the presence of the grand jury for the pur¬ 
pose of taking shorthand notes of the testimony.^d 

^In the absence of statute, the presence of a sten¬ 
ographer in the grand jury room has been held im¬ 
proper,^0 even though he is present by order of 
court^l On the other hand, it has been held 
that where it does not appear that accused was 
prejudiced thereby42 the presence of a stenographer 
while the grand jury is investigating a charge does 
not invalidate the indictment,^^ where the stenog¬ 
rapher takes the oath of secrecy,^^ and retires be¬ 
fore the jury^s deliberations.**® Where the pres¬ 
ence of a stenographer is improper, his presence 
cannot be justified by the device of having him ad¬ 
mitted for that purpose under the guise of an at¬ 
torney to conduct the proceedings.**® 

Before federal grand jury. Under United States 
Revised Statutes § 1025, as amended by Act May 
18, 1933, c 31, 18 U.S.C.A. § 556, one or more sten¬ 
ographers may be employed in a clerical capacity to 
attend and assist the district attorney or other coun¬ 
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sel for the government in taking testimony before 
the grand jury.^7 Such stenographers may be fur¬ 
nished by the court reporter at the request of the 
district attorney,^® and it is not necessary that they 
be permanently employed in the district attorney’s 
office.^® The district attorney or his authorized as¬ 
sistant may make notes of the testimony of wit¬ 
nesses before the grand jury, or, if he possesses 
sufficient skill as a stenographer or shorthand writ¬ 
er, may take the testimony in full,®® and if he de¬ 
sires the testimony for use in the prosecution he is 
entitled, under the statute, to the assistance of a 
clerk or stenographer.®^ 

e. Effect of Fresence of XJnanthorized Persons 

The presence of an unauthorized person before the 
grand Jury during Its Investigation of a matter ordinarily 
will invalidate an Indictment found by the grand Jury, 
where such presence has influenced the grand Jury and 
prejudiced the defendant, and particularly where such 
presence is during the grand Jury's deliberations and 
voting. 

It is well settled that an indictment will be set 
aside where in finding it the grand jury was in¬ 
fluenced and defendant was prejudiced in his sub¬ 
stantial rights by the presence of an unauthorized 


lowed in Alford v. Commonwealth, 
42 S.W.2d 716, 240 Ky. 623—Alford 

V. Commonwealth, 42 S.W.2d 711, 
240 Ky. 513. 

Contra Commonwealth v. Berry, 92 
■S.W. 936, 29 Ky.L. 234, prior to 
amendment of statute. ' 

28 C.J. p 804 note 10. 

*Validity of statute 

Statute allowinar official stenogra- 
pher to be present In grand Jury 
room during examination of witness¬ 
es does not violate constitution lim¬ 
iting grrand Jury to twelve persons. 
—^Alford V. Commonwealth, 42 S.W. 
2d 711, 240 Ky. 618. 

JEbepeal of statute 

Ark.—Bennett v. State, 257 S.W. 872, 
161 Ark. 496. 

•Cal.—^People v. Lon Me, 49 Cal. 358. 

39. Mo.—State v. Salmon, 115 S.W. 
1106, 216 Mo. 466—State v. Sulli¬ 
van, 84 S.W. 106, 110 MO.APP. 76. 

Me.—State v. Bowman, 88 A. 
331, 90 Me. 363, 60 Am.S.R. 266. 

Tex.—Sims v. State, Tex.Cr., 46 S. 

W. 705. 

•41. Me.—State v. Bowman, 38 A. 
331, 90 Me. 363, 60 Am.S.R. 266. 

49. Ind.—Courtney v. State, 32 N.K. 
385, 5 lnd.App. 356. 

43. La.—State v. Louviere, 124 So. 
188, 169 La. 109. 

Pa.—Commonwealth v. EZirk, 17 A2d 
196, 340 Pa. 346. 

Contra Commonwealth v. Kositchy, 
17 Pa.Dlst. 778. 


Vt.—State V. Brewster, 40 A* 1037, 
70 Vt 341. 

28 C.J. p 804 note 6. 

44. Pa.—Commonwealth v. Kirk, 17 
A2d 195, 340 Pa. 346. 

46. La.—State v. Louviere, 124 So. 
188, 168 La. 109. 

Vt—State V. Brewster, 40 A. 1037, 
70 Vt 341. 

46. U.S.—U. S. V. Philadelphia & R. 
R. Co., D.C.Pa., 221 P. 688. 

47. U.S.—U. S. V. Weathers, D.C. 
Ga., 21 F.Supp. 763. 

Fact that clezk-stenographer in of¬ 
fice of TTnited States attorney was 
present in grand Jury room as short¬ 
hand writer and wrote down testi¬ 
mony of government witness before 
grand Jury was not prejudicial to 
accused as unduly impressing grand 
Jury with importance of case and 
of testimony of government witness¬ 
es.—^U. S. V. Weathers, D.C.Ga., 21 
F.Supp. 763. 

Prior to the amendment of MUy 
18^ 1933, authorizing the presence of 
stenographers 

(1) Some federal decisions upheld 
the view that the presence of ste¬ 
nographers before the grand Jury 
during the taking of testimony was 
proper.—^U. S. v. Amazon Industrial 
Chemical Corporation, D.CMd., 55 F. 
2d 264—U. S. v. Morse, D.C.N.T., 292 
F. 273—28 C.J. p 804 note 5 [bl (2). 

<2) Other decisions were to the 
contrary.—^U. S. v. Goldman, D.C. 
Conn., 28 F.2d 424—28 CJ. P 804 
note 5 Cb] (1). 


Validity of statute 

Statute precluding attack on in¬ 
dictment by reason of attendance be¬ 
fore grand Jury of clerk or stenogra¬ 
pher employed in clerical capacity 
to assist district attorney does not 
violate constitutional provision that 
no person shall be held to answer 
for capital or otherwise Infamous 
crime unless on presentment or in¬ 
dictment of grand jury, as against 
contention that presence of stenogra¬ 
pher before grrand Jurors destroys 
their character as a grand Jury with¬ 
in constitutional Intendment.—tJ. S. 
V. Weathers, D.C.Ga., 21 F.Supp. 763. 

48. U.S.—Shushan v. U. S., C.C., 117 
F.2d 110, 133 AL.R. 1040, certio¬ 
rari denied 61 S.Ct. 1085, 313 U. 
S. 674, 86 L.Bd. 1531, rehearing 
denied 62 S.Ct. 53, 314 U.S. 706, 
86 L.Bd. 564, certiorari denied 
Newman v. U. S., 61 S.Ct. 1086, 
313 U.S. 574, 85 L.Fd. 1532, rehear¬ 
ing denied 62 S.Ct. 63, 314 U.S. 706, 
86 L.Bd. 564, certiorari denied Mil¬ 
ler V. U. S., 61 S.Ct. 1086, 313 U.S. 
674, 85 L.Bd. 1532, rehearing de¬ 
nied 62 S.Ct. 63, 314 U.S. 706, 86 L. 
Bd. 564, certiorari denied Wagues- 
pack V. U. S., 61 S.Ct. 1086, 313 
U.S. 674, 85 L.Bd. 1632, rehearing 
denied 62 S.Ct. 53, 314 U.S. 706, 86 
KEd. 564. 

49. U.S.—Shushan v. U. S., supra. 

50. U.S.—^U. S. V. Weathers, D.C.Ga., 
21 F.Supp. 763. 
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51. U.S.—^U. S. V. Weathers, supra. 
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person in the grand jury room,® 2 as where an at¬ 
torney goes before the grand jury as a private pros¬ 
ecutor and uses his influence in furtherance of a 
presentment,®^ or acts for the regular prosecuting 
attorney in framing an indictment.®^ According to 
some authorities the mere presence of an unauthor¬ 
ized person in the grand jury room is held to be a 
matter of substance, sufficient to render invalid an 
indictment found under such circumstances.®® How¬ 
ever, according to other authorities the presence of 
an unauthorized person is regarded as a mere ir¬ 
regularity, insufficient to render an indictment in¬ 
valid unless it be made to appear that the grand 
jury was influenced thereby and accused was preju¬ 
diced in his substantial rights;®® and the presence 
of an unauthorized person will not affect the valid¬ 
ity of an indictment where such person was not 
present during the time the jury was investigating 
or deliberating on a charge against accused.®^ 

Under some statutes the appearance of any per¬ 
son other than the grand jurors before the grand 
jury during the investigation of a charge, except 
those required or permitted by law, does not render 
the indictment returned invalid or deprive the court 


of jurisdiction to proceed,®® but is a mere irregular¬ 
ity or defect to which timely objection may be made, 
as provided by the statute.®® Under other statutes 
the fact that any person other than the grand jurors 
was present when the vote was taken on the find¬ 
ing of an indictment constitutes a ground for setting 
it aside.®® Such a statute does not authorize the 
setting aside of an indictment on the ground that 
a person other than the grand jurors was present 
while testimony was being taken.®i Under still oth¬ 
er statutes the fact that a person not authorized by 
law was present while the grand jury were deliber¬ 
ating on the accusation constitutes a ground for 
setting aside an indictment,®^ and defendant must 
show that such a person was present, not merely 
during the taking of testimony, but at a time when 
the grand jury were discussing and deliberating 
about finding the indictment.®® It has been held 
that statutes authorizing the setting aside of indict¬ 
ments on the ground of the presence of unauthor¬ 
ized persons refer and apply only to persons who 
were not impaneled as grand jurors, and that they 
cannot be invoked for the purpose of presenting an 
objection to the qualification of a grand juror,®^ 


62. ^ Ill.—People v. Munson, ISO N. 

B. 280, 319 IlL 696. 

28 C.J. p 805 note 11. 

53. Miss.—Collier v. State, 61 So. 
689, 104 Miss. 602, 45 L..R.A.,N.S., 
699—Wilson v. State, 13 So, 225, 
70 Miss. 696, 36 Am.S:R. 664— 
Welch V. State, 8 So. 678, 68 Miss. 
341. 

54. Miss.—^Durr v. State, 53 Miss. 
425. 

28 C.J. p 805 note 11 [d]. 

56. U.S.—Latham v. U. S., Tex., 226 

F. 420, 141 C.C.A. 250, L.R.A.1916D 
1118. 

Md.—Coblentz v. State. 166 A, 45, 
164 Md. 558, 88 A.L.R. 886. 

28 C.J. p 805 note 12. 

One Tmautliorlzed person, acting: 
with the g:rand jury vitiates indict¬ 
ment, if objection is duly taken.— 
Hicks V. State, 120 So. 330, 97 Fla. 
199. 

56. Ind.—State v. Bates, 48 N.B. 2, 
148 Ind. 610. 

28 O.J. p 805 note 13. 

57; Ala.—^Eingr v. State, 98 So. 855, 
208 Alsu 152. 

C&h —^Fitts V. ' Superior Court in and 
for Los Ang-eles County, 61 P.2d 
66,^ 4 Cal.2d 614, 102 A.L.R. 290. 
Va-—^Mullins v. Commonwealth, 79 
S.B. 324, 115 Va. 945. 

Dnri^ preliminary determination 
, iAPP^sir?*iice ■ .of ■ / unauthorized' suid 
ineligible person before grand jury 
in violation of statute, while jury 
w»iferiitoga»e(|f-sOlely iA pteUminary 


determination whether appointment 
of special counsel was necessary, 
does not deprive court of jurisdic¬ 
tion to proceed on Indictment re¬ 
turned by such grand Jury.—Fitts v. 
Superior Court In and for Los An¬ 
geles County, 61 P.2d 66, 4 Cal.2d 
514, 102 A.L.R. 290. 

At informal meeting of grrand jnry 
A motion to qdash on the grounds 
that the special prosecutor wsu 3 pres¬ 
ent at an informal meeting of the 
members of the grand jury, and as¬ 
serted defendant's guilt, urged his 
indictment, and examined a witness 
who also was in custody, and accused 
of participation in the crime, was 
properly overruled where they were 
based on conduct and circumstances 
occurring when members of the 
grand Jury were present along with 
other persons unrelated to the grand 
jury or court, and where the witness 
referred to was not examined, and 
refused to make any statement.— 
King V. State, 93 So. 866, 208 Ala. 
152. 

63. Cal.—^Husband v. Superior Court 
in and for Los Angeles County, 17 
P.2d 764, 128 Cal.App. 444. 

Iowa.—Uhl V. District Court in and 
for Monona County, 2 N.W.2d 741, 
231 Iowa 1046. 

N.T.—^People V. Dorsey, 29 Nr.T.S.2d 
637, 176 Mlsc. 932—People v. Buffa¬ 
lo Gravel Corporation, 196 N.T.S. 
940. 

Pa.—In re Delaware County Grand 
Jury Investigation, SO DeLCo. 237. 
28 C.J. p 805 note 15. 
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Words <*iiiLder consideration,” as 
used in statute providing that indict¬ 
ment must be set aside when a per¬ 
son has been permitted to be pres¬ 
ent during session of grand jury 
while charge embraced in indictment 
is under consideration, except as fur¬ 
ther provided, refers to all proceed¬ 
ings had in grrand jury room in so 
far as including reception of evi¬ 
dence and ultimate action thereupon. 
—People V. Tru-Sport Pub. Co., 291 
N.T.S. 449, 160 Mlsc. 628. 

69. Iowa.—Uhl v. District Court in 
and for Monona County, 2 N.W.2d 
741, 231 Iowa 1046. 

eo- La.—State v. Kifer, 173 So. 169, 
186 La. 174, 110 A.L.R. 1017. 

28 CJ. p 805 note 16. 

61. Okl,—Middleton v. State, 183 P. 
626, 16 Okl.Cr. 320. 

62. Tex.—Stuart v. State, 84 aW. 
118, 35 Tex.Cr. 440. 

28 C.J. p 805 note 18. 

"Deliberating,” in this connection, 
means weighing with a view to de¬ 
cision, mutual discussion and exam¬ 
ination for and. against.—^McGregor 

V. State, 201 S.W. 184, 83 Tex.Cr. 35, 
followed in Holloway v. State, 201 S. 

W. 186, 83 Tex.Cr. 83. 

63. Tex.—Wilson v. State, 61 S.W. 
916, 41 Tex.Cr. 116. 

28 C.J. p 806 note 19. 

64. Idaho.—^Territory v. Staples, 26 
P. 166, 3 Idaho 35. 

Tex.—^Doss V. State, 13 S.W. 788, 28 
Tex.App. 506. 
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or the legality of the proceedings under which a 
grand juror was selected, summoned, or impan¬ 
eled.®® Under some statutes the power of a court 
to set aside indictments is restricted to certain enu¬ 
merated grounds which do not include the presence 
of unauthorized persons before the gfrand jury.®® 
A statute providing that no objection can be taken 
to an indictment on the ground that a grand juror 
was not legally qualified or that the grand jurors 
were not legally drawn, etc., does not save an in¬ 
dictment which is invalid because found by a grand 
jury while an unauthorized person was ser\dng on 
the jury,®*^ 

§ 41. -Attendance and Examination of 

Witnesses 

a. In general 

b. Volunteer witnesses; subpoenas 

c. Swearing witnesses 

d. Control of witnesses 


a. In (xeneral 

A grand Jury has a right to call witnesses and such 
persons are not entitled to challenge the authority of the 
grand jury, provided It has a de facto existence and or. 
ganizatlon. 

The right to call witnesses before the grand jury 
is recognized both at common law and under stat¬ 
ute,®® and it has been held that a grand jury can¬ 
not unless authorized by statute attend at the bed¬ 
side of a witness to take his testimony.®® 

One called before the grand jury as a witness is 
not entitled to challenge the authority of the grand 
jury, provided it has a de facto existence and or¬ 
ganization;*^® nor is he entitled to set limits to the 
investigation that the grand jury may conduct,*^1 
or to take exception to the jurisdiction of the grand 
jury over the particular subject matter that is un¬ 
der investigation.*^® The competency or relevancy 
of evidence submitted to the grand jury has been 
held of no concern to a witness before that body,*^® 
and while the court has a supervisory duty of see- 


65. Cal.—People v. Colby, 64 Cal. 
37. 

66. Or.—State v. Justus. 8 P. 337, 
11 Or. 178, 60 Am.R. 470—State v. 
Whitney, 7 Or. 386. 

67- Ala.—Osborn v. State, 46 So. 666, 

. 154 Ala. 44. 

68. U.S.—IT. -S. V. Invader Oil Cor¬ 
poration, D.C.Cal., 6 P.2ai 715—^Ap¬ 
plication of Texas Co., D.C.IIL, 27 
P.Supp. 847. 

Pla.—State ex rel. Hemmings v. 

Coleman, 187 So. 793, 137 Fla. 80. 
28 C.J. p 806 notes 24, 26. 

Ibabor unions 

Officers of unincorporated unions 
could be directed to produce records 
called for by subpoenas duces tecum 
In grand jury investigation under 
some statutes.—In re Local Union 
No. 660, United Brotherhood of Car¬ 
penters and Joiners of America, D.C. 
Cal., 33 F.Supp. 544. 

69. N.T.—People v. Pisantl, 38 N.Y. 
S.2d 850. 

70. U.S.—Blair v. U. S., N.T., 39 S. 
CL 468, 260 U.S. 273, 63 L.Bd. 979 
—^Application of Texas Co., D.C.IIL, 
27 F.Supp. 847. 

N.Y.—People v. Doe, 286 N.Y.S. 343, 
247 App.Div. 324, affirmed 3 N.E.2d 
875, 272 N.Y. 473—People v. Doe. 
29 N.Y.S.2d 648, 176 Misc. 948. 
After oontlnnanoe of grand Jury 
(1) Witness called before grand 
jury which had been continued until 
further order of court and which 
still had business before it could 
not decline to testify on grround that 
grand jury was without power to ad¬ 
minister a legal oath or confer on 
witness immunity to which he would 
otherwise be entitled by reason of 


any testimony which he might give, 
since grand jury, under such order, 
continued as a legally constituted 
grand jury.—Application of Mullen, 
37 N.Y.S.2d 974—28 C.J. p 795 note 
66 [cj. 

(2) A grand jury continued to fol¬ 
lowing term by void order of court, 
and attempting to function during 
such other term at a time when a 
grand jury de Jure was performing 
the duties of the grand Jury during 
such term, was not a grand jury de 
facto; and therefore a witness who 
refused to answer questions before 
such unauthorized grand jury was not 
precluded, on theory that it had a de 
facto existence, from questioning its 
authority.—People v. Brautigan,' 142 
N.R 208, 310 Ill. 472. 

Czime wtthln Juxisdiotlon 

County grand jury which was in¬ 
vestigating to determine whether a 
crime had been committed in the 
county had the right to subpoena a 
witness to testify, although it al¬ 
legedly did not appear that the crime 
which grand jury was investigating 
at the time witness was subpoenaed 
to testify was committed in the coun¬ 
ty.—^People V. Conzo, 23 N.B.2d 210, 
301 I11.APP. 624. 

71. U.S.—Blair v. XT. S., N.T., 36 S. 

Ct. 468, 260 XT.S. 273, 68 L-Bd. 979. 
Minn.—State v. Kasherman, 224 N. 
W. 838, 177 Minn. 200, certiorari 
denied Kasherman v. State of Min¬ 
nesota, 50 S.Ct 85, 280 U.S. 602, 
74 L.Ed. 647. 

ITse in other proceedings 

Pact that government officers in¬ 
tended to use testimony of grand 
jury witnesses in other proceedings 
also being conducted by government 
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was held not to impair grand jury’s 
power to call and examine witness¬ 
es.—^In re Grand jfury Proceedings, 
D.C.Pa., 4 F.Supp. 283. 

72. U.S.—Blair v. U. S.. N.Y., 39 S. 
Ct 468, 250 U.S. 273, 63 L.Ed. 979 
—^In re Grand Jury Proceedings, 
D.C.Pa., 4 F.Supp. 283. 

Extent of inquisitorial powers gen¬ 
erally see supra § 34. 

Duty to answer questions 

All persons within grand jury’s 
jurisdiction lawfully summoned be¬ 
fore it must disclose their knowl¬ 
edge in answer to questions concern¬ 
ing matters being investigated.—^U. 
S. V. McGovern, C.C.A.N.Y., 60 P. 
2d 880, certiorari denied McGovern 
V. U. S., 63 S.Ct. 96, 287 U.S. 650, 
77 L.Ed. 661, affirming, D.C., U. S. 
V. McGovern, 1 F.Supp. 668. 

Bight of Msooiation to question 
In original grand Jury investiga¬ 
tion regarding possible violation of 
Sherman Anti-Trust Act by. medical 
association, medical cissoclatlon mov¬ 
ing to quash subpcena duces tecum 
did not have such status as to en¬ 
title it to raise question regarding 
court's jurisdiction or admissible 
quality of evidence sought for pro¬ 
duction.—In re American Medical 
Ass’n, Chicago, Ill., D.C.D.C., 26 F. 
Supp. 58. 

73. U.S.—U. S. V. McGovern, C.<XA. 
N.Y., 60 F.2d 880, certiorari de¬ 
nied McGovern v. U. S., 63 S.CL 
96, 287 U.S. 660, 77 L.Bd. 561, af¬ 
firming, D.C., U. S. V. McGovern, 
1 F.Supp. 668. 

N.Y.—People v. Doe, 286 N.Y.S. 343, 
247 App.Div. 324, affirmed 3 N.E.2d 
876, 272 N.Y. 473—People v. Doe, 
29 N.Y.S.2d 648, 176 Misc. 943, 
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ing that its grand jury and its processes are not 
abused, or used for purposes of oppression and in¬ 
justice,'^^ there is a presumption that an inquiry by 
a grand jury was carried on in good faith,*^® and 
that the grand jury or attorney general will be guid¬ 
ed in. their acts by court decisions defining their 
power and authority.*^® In view of these rules, the 
court is ordinarily not justified in interfering with 
the inquiry by substituting its own opinion as to 
relevancy for that of the grand jury,*^*^ and to jus¬ 
tify interference with usual processes of a grand ju¬ 
ry, there must be clear proof that the inquiry was 
not instituted in good*faith or that the object was 
to use the subpoena for ulterior purposes, rather 
than to conduct a lawful inquisition.*^® 

An extraordinary grand jury is limited in the 
scope of its investigation and may not go beyond 
the terms of the executive proclamation, and the 
examination of a witness and his affairs must be 
confined within those terms.*^® 

Defendant cannot complain because the grand 
jury heard evidence as to a matter of defense after 
the indictment was returned, even if witnesses sub¬ 
sequently called by him were contradicted by their 
testimony before the grand jury,®® although under 
some statutes, after the finding and returning of an 
indictment, witnesses for accused cannot .be sum¬ 
moned to appear before the grand jury, except on 
the written order of the judge of the court in which 
such indictment is returned.®^ 

b. Volimteer Witnesses; SnbpcBnas 

Process to secure the appearance of witnesses or the 
production of books and papers Is authorized or permitted 
under various statutes. The authorities are conflicting as 


to the right of an Individual on his own motion to go 
before a grand Jury for the purpose of communicating 
information and preferring charges. 

While witnesses are not bound to attend before 
grand juries for the purpose of giving evidence 
without subpoena, yet if they do so, defendant can¬ 
not object thereto,®^ and a person having knowledge 
of a crime has the right in some jurisdictions to go 
before a grand jury and to disclose his knowledge 
without being summoned.®® However, in other ju¬ 
risdictions it is held that a private individual has 
no right on his own motion to go before a grand 
jury for the purpose of communicating information 
and preferring charges, since the effect of such 
privilege would be to deprive accused of a responsi¬ 
ble prosecutor who may be made liable in costs and 
also to respond in damages for false and malicious 
prosecution,®^ the proper course in such case being 
to give the information to the prosecuting attorney 
to the end that a bill of indictment may be prepared 
and sent to the grand jury.®® Where a grand jury 
is considering a formal indictment laid before it by 
a district attorney, it may not examine any witness 
whose name has not been marked thereon by the 
district attorney.®® 

Subpoenas for witnesses. Process to secure the 
appearance of witnesses before the grand jury is 
authorized or permitted under various statutes,®*^ 
and in some jurisdictions, the service of a subpoena 
in order to compel one to testify before the grand 
jury is the sole and exclusive process by which at¬ 
tendance may be required.®® While a criminal court 
may direct that a subpoena issue to a witness,®® a 
very usual practice is that the prosecuting attorney 
should have such witnesses summoned as he believes 
necessary to support the bills to be laid before the 


74. U.S.—In re National Window 
Glass Workers. D.C.Ohio, 287 F. 
219. 

75- N.Y.—^In re Greenleaf, 28 N.Y. 
S.2d 28. 178 Misc. 568. 

76- N.Y.—People v. Doe. 29 N.Y.S. 
2d 848. 178 Misc. 943. 

77. N.Y.—In re Greenleaf, 28 N.Y. 

S.2d 28. 176 Misc. 666. 

Wlietlier aots involve ozime 

In original ^and jury investisra- 
tion regrarding* a possible violation of 
a criminal statute, on motion to 
quash subpoena duces tecum, court 
could not pass on question of juris¬ 
diction or whether matters beingr in¬ 
vestigated could not by their nature 
involve violation of such act, and 
therefore proceeding could not legal¬ 
ly form foundation for subpoena.— 
In re American Medical Ass'n. Chi¬ 
cago. IlL. D.C.D.C.. 26 F.Supp. 58. 
76. U.S.--In re Black. C.aA.N.y., 47 
F.2d 642. 


N.Y.—In re Greenleaf, 28 N.Y.S.2d 
28. 176 Misc. 566. 

79. N.Y.—People v. Doe. 286 N.Y.S. 
343. 247 App.Div. 324. affirmed 3 
N.B.2d 875. 272 N.Y. 473. 

80. Ind-—Coppenhaver v. State, 67 
N.B. 458. 160 Ind. 540. 

81. Mo.—State v. Weagley, 228 S.W. 
817, 286 Mo. 677. 

82. Tenn.—State v. Parish, 8 

Humphr. 80. 

83. Ga.—^In re Lester, 77 Ga. 143. 
La.—State v. Stewart, 14 So. 143, 45 

Lia.Ann. 1164. 

84. Ill.—^People V. Parker, 30 N.B. 
2d 11. 374 IlL 524, certiorari denied 
Parker v. People of State of Illi¬ 
nois. 61 S.Ct. 838, 313 U.S. 560, 85 
D.Ed. 1620. 

28 C.J. p 807 note 39. 

85. Ill.—^People V. Parker, supra. 

28 C.J. p 807 note 40. 

88. Pa.—Commonwealth v. Brown- 
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miller, 9 A.2d 166, 137 Pa.Super. 
261. 

Season for rule is that accused 
is entitled to know who his accus¬ 
ers are, as well as exact crime with 
which he is charged.—Commonwealth 
V. Brownmiller, 9 A.2d 166, 137 Pa. 
Super. 261. 

87. Ky.—Miller v. Price, 86 S.W.2d 
162, 260 Ky. 488. 

Tex.—^Barnes v. State, 118 S.W.2d 
408, 134 Tex.Cr. 461, 

88. N.Y.—Application of Mullen, 31 
N.Y.S.2d 710, 177 Misc. 734. 

89. Pa.—In re Klein. 40 Pa. Super. 
360—Commonwealth v. IQein, 40 
Pa.Super. 352. 

Witnesses sent by oonrt 

Criminal court may, in aid of in¬ 
quiry directed by court, send such 
witnesses before grand jury as it 
deems necessary to a full investiga¬ 
tion.—Commonwealth v. Beedy, 21 
Pa.Dist. & Co. 624. 
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grand jury,^® although it has been held that a dis¬ 
trict attorney has no power to issue a subpoena for 
appearance of a witness before the grand jury with¬ 
out the latter’s direction.^! Although no statute in 
express terms authorizes the clerk to issue subpce- 
nas for witnesses to appear before the grand jury, 
the power is clearly implied under statutory provi¬ 
sions, giving the court power to compel the attend¬ 
ance of witnesses before the grand jury, and fixing 
the fees of the clerk for issuing subpoenas there¬ 
for,^ ^ and the clerk of the court may, in vacation, 
on the request of the prosecuting attorney, issue 
subpoenas for witnesses to appear before the next 
session of the grand jury,93 while the grand 
jury is in session, some statutes have been held to 
contemplate that witnesses desired will be sum¬ 
moned by the order of the foreman of the grand 
jury.^^ 

The process by which witnesses are compelled 
to attend a grand jury investigation is the process 
of the court, and not of the grand jury or of the 
district attorney,95 and the subpoena should direct 
the witness to appear not before the grand jury 
but before the court, and to give evidence before 
the grand jury.96 While it is quite sufficient to ap¬ 
prise witnesses of the names of the parties with re¬ 


spect to whom they will be called to testify, without 
indicating the nature of the charge against them,9*^ 
subpoenas may be issued requiring persons to ap¬ 
pear and produce their records although the grand 
jury has not entered on an investigation of some 
particular or specific charge,99 and the witnesses 
may be compelled to testify without being apprised 
of the subject matter of the inquiry or the names of 
persons against whom the inquiry is addressed.99 

Neither an oral direction by the district attorney 
nor an oral clarification by the foreman of a grand 
jury can change or enlarge the command of a sub¬ 
poena,^ and a provision of a subpoena that, if the 
case should not be called on the day mentioned, the 
witness should attend from day to day until it was 
discharged has been held unauthorized and not tp 
constitute a lawful mandate,^ and also an agree¬ 
ment or promise of a person to appear as a witness 
is not a lawful mandate.^ Moreover, when a sub¬ 
poena has been complied with, new terms may not 
be subsequently imposed or added,^ and if further 
attendance of the witness is required, another sub¬ 
poena must be issued and served.® 

Recognisance of witness, A court, having the 
power belonging to a court of oyer and terminer 
or of general jail delivery, has power to require 


SOl Conn.—State v. Wolcott, 18 
Conn. 278. 

28 C.J. P 806 note 26. 

Prior oompladnt or leave to present 
indictment 

Under some statutes, if indictment 
is presented to grand Jury without 
prior complaint before magistrate, 
etc., district attorney or attorney 
general cannot call witnesses before 
grand Jury respecting it before or 
until leave to present such indict¬ 
ment has been given by court.— 
Commonwealth v. Wilson, 4 A. 2d 324, 
134 Pa.Super. 222. 

91. Cal.—parte Peart, 43 P.2d 
334. 5 Cal,App.2d 469. 

92. Ind.—Baldwin v. State, 24 N.B. 
820, 126 Ind. 24. 

93. Ill.—O’Hair v. People, 82 IlL 
App. 277. 

Ky.—^Miller v. Price, 86 S.W.2d 162, 
260 Ky. 488. 

94. Tenn.—Stanley v. State, 104 S, 
W.2d 819, 171 Tenn. 406. 

Befnsal to hear 

Grand Jury can refuse to hear wit¬ 
nesses brought before it by order of 
district attorney.—Stanley v. State, 
104 S.W.2d 819, 171 Tenn. 406. 

95. U.S.—^In re National Window 
Glass Workers, D.C.Ohio, 287 P. 
219. 

90. Ill.—O’Hair v. People, 82 IlL 
App. 277. 

28 C.J. p 806 note 88. 


97. U.S.—Hale v. Henkel, N.Y., 26 
S.Ct 870, 201 U.S. 43. 60 L.Bd. 662, 
affirming 139 F. 496. 

98. U.S.—^U. S. V. Invader Oil Cor¬ 
poration, D.C.Cal., 6 F.2d 715. 

99. U.S.—In re National Window 
Glass Workers, D.C.Ohio, 287 P. 
219. 

XTo formal charge against anyone 
need be made before a witness can 
be compelled to testify.—^U. S. v. 
McGovern, C.C.A.N.Y., 60 F.2d 880, 
certiorari denied McGovern v. U. S., 
63 S.Ct. 96, 287 U.S. 660, 77 L.Ed. 
661, affirming, D.C., U. S. v. McGov¬ 
ern, 1 F.Supp. 668. 

John Boe proceeding 

Issuance of subpoenas in John Doe 
proceeding is no evidence of abuse 
of powers by grand Jury.—In re 
Black, C.C.A.N.Y., 47 P.2d 642. 
Subpoena in behalf of commonwealth 
A subpoena issued by criminal 
court to witness commanding him 
to testify in behalf of commonwealth 
before grand Jury is sufficient if it 
commands witness to appear before 
grand Jury at a specified hour, day, 
and place ”to testify all and singu¬ 
lar those things which you shall 
know in a certain investigation of 
charges of bribery and corrupt solici¬ 
tation of councilmen in the city of 
Pittsburgh, in our said court depend¬ 
ing and then and there to be tried 
between the commonwealth and the 
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person or persons unknown,” and is 
not defective for failure to specify 
somie case in which the testimony 
was to be given.—In re Klein, 40 Pa. 
Super. 360—Commonwealth v. Klein, 
40 Pa.Super. 362. 

■ Xn early case, it was held that 
subpCBna compelling witnesses to ap¬ 
pear and testify before federal grand 
Jury must disclose either the name 
or names of persons against whom 
inquiry is instituted, or the subject 
of the investigation.—^In re Shaw, 
C.C.N.Y., 172 F. 620. 

1. N.Y.—^Application of Mullen, 31 
N.Y.S.2d 710, 177 Misc. 734. 

Bater date 

Oral direction by district attorney 
to witness to appear at later date has 
been held not to change command 
to appear forthwith into command 
to appear at definite time.—Spector 
V. Allen, 22 N.E.2d 860, 281 N.Y. 
261, reversing 10 N.Y.S.2d 234, 256 
App.Div. 902, appeal granted 10 N. 
Y.S,2d 864, 256 'App.biv. 921. 

2. N.Y.—^Application of Mullen, 81 
N.Y.S.2d 710, 177 Misc. 734. 

3. N.Y.—Application of Mullen, su¬ 
pra. 

4. N.Y.—^Application of Mullen, su¬ 
pra. 

5. N.Y.—Application of Mullen, su¬ 
pra. 
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a witness who has been subpoenaed to testify before 
a grand jury to enter into a recognizance to appear 
before such grand jury, either at a present or a 
future term of court.® 

A subposna duces tecum may be issued in a prop¬ 
er case,7 but it must not be so broad and all inclu¬ 
sive in its requirements as to be unreasonable and 
oppressive,® and the parties involved in an investi¬ 
gation cannot be compelled to produce books and 
papers not relevant to the inquiry.® The reason¬ 
ableness of the requirements of a subpoena duces 
tecum is a concrete matter and depends on the spe¬ 
cific situation that is the subject of inquiry.^® 
While such a subpoena must specify with as much 
precision and particularity as is possible the books, 
papers, or documents desired,^^ the description need 
not be exact and full in all particulars, but is suf¬ 
ficient if the books and papers are designated with 
reasonable certainty, so that the witness may know 


what is required of him,^® and it need not point out 
the relevancy and materiality of the evidence.^® 
The court, and not the grand jury, is the proper 
party to decide whether sufficient reason was given 
by witnesses for failure to produce their books 
and orders refusing to quash subpoenas duces tecum 
issued in the course of a grand jury investigation 
are interlocutory and not appealable.^® 

c. Swearing Witnesses 

Ordinarily a witness must be sworn before he may 
be examined before the grand Jury. The right to ad¬ 
minister the oath and the formalities thereof are usually 
regulated by statutory provisions. 

Except where the reception of unsworn testi¬ 
mony is authorized by statute,i® it is a general rule, 
affirmed by statute in. many jurisdictions, that a 
witness must be sworn before he may be examined 
before the grand jury.^^ 

In some jurisdictions, sometimes by virtue of stat¬ 


es Miss."—Gwynn v. State, 1 So. 237, 
64 Miss. 324. 

Wis.—Qeldon v. Finnegan, 262 N.W. 
369, 372, 218 Wis. 639, citing Cor¬ 
pus Juris. 

7. N.T.—People v. Doe, 286 N.T.S. 
343, 247 App.Div. 324, affirmed 3 N. 

B. 2d 876, 272 N.T. 473—People v. 
Doe, 29 N.Y.S.2d 648, 176 Misa 
948. 

a TT.S.—XJ. S. V. iJledical Soc. of 
District of Columbia, D.O.D.C., 26 
F.Supp. 56. 

N.T.—People v. Doe, 280 N.T.S. 608, 
166 Misc. 304. 

9l N.T.—Application of Cranford 
Material Corporation, 20 N.Y.S.2d 
865, 174 Misc. 164. 

Admissible anility of evidenoe not 
considered 

On motion to quash subpoena duces 
tecum issued in original grand Jury 
investigation, court will not paas on 
admissible quality of evidence 
sought for production before grand 
Jury or produced before it.—^In re 
American Medical Ass*n, Chicago, 
IlL, D.C.D.C.. 26 F.Supp. 58. 

10. U.S.—In re Motions to Quash 
Subpoenas Duces Tecum Returna¬ 
ble Before Second Grand Jury, D. 

C. CaJ., 80 F.Supp. 627. 

Previous access 

The fact that much of the mate¬ 
rial and documents had been volun¬ 
tarily supplied and was presum¬ 
ably available to grand Jury was no 
objection to subpoenas, grand jury 
being entitled to have produced be¬ 
fore it competent fresh evidence.— 
In. r^ Motions to Quash Subpoenas 
l>uces Tecum Returnable Before Sec¬ 
ond Grand Jury, supra. 

'Sidast' S^ssibla InconvehldiLoe 

An order denying corporation’s < 


motion to quash subpoena duces te¬ 
cum to produce records before grand 
Jury considering Investigation con¬ 
ducted in regard to alleged viola¬ 
tions of Sherman Anti-Trust Act, on 
ground that government would be 
enabled to obtain information for 
which It could not obtain a search 
warrant, could provide for produc¬ 
tion of records in a manner occasion¬ 
ing the least possible Inconvenience 
and annoyance and for their prompt 
use and expeditious return, since 
their use was still subject to super¬ 
vision of court.—^In re Investigation 
Conducted by Attorney General of 
XJ. S., re Alleged Violations of Fed¬ 
eral Anti-Trust Laws, D.C.N.Y., 27 
F.Supp. 997, motion denied, O.C.A., 
104 F.2d 658. 

Xhoome tax records 

(1) The acts of congress signifi¬ 
cantly designate income tax returns 
as “public records,” and prohibition 
against their unlimited examination 
and Inspection is designed for pro¬ 
tection of treasury officials, and in 
no way extends to persons making 
returns when commanded to do so by 
court of competent Jurisdiction.— 
In re Shelley, Pa., 47 Dauph.Co. 813. 

<2) Copies of income tax reports, 
originals of which were filed with 
federal and state governments for 
taxation purposes, were not privi¬ 
leged as public records, and taxpay¬ 
er could be required to produce them 
as evidence in grand Jury investiga¬ 
tion.—Semish v. Superior Court in 
and for Sacramento County, 83 P.2d 
305, 28 Cal.App.2d 685. 

DetezmlnatioiL 

(1) On petition to quash subpoena 
duces tecum summoning petitioner 
to appear before grand jury, since 
petitioner has not offered anv testi¬ 
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mony in contradiction of matter con¬ 
tained In district attorney's answer 
to petition, such matter must, when 
properly pleaded, be accepted as true 
for purpose of this proceeding.—^In 
re Shelley, supra. 

(2) Subpoena requiring production 
of papers, etc., before grand Jury 
is valid if logical relevancy exists 
between object sought and testimony 
demanded.—^People v. Doe, 280 N.T.S. 
508, 156 Misa 304. 

Partloular subpoenas held not unrea¬ 
sonable 

XJ.S.—In re Grand Jury Investiga¬ 
tion, D.C.N.C., 83 F.Supp. 367— 
In re American Medical Ass'n, 
Chicago, Ill., D.C.D.C., 26 F.Supp. 
58—XJ. S. V. Medical Soa of Dis¬ 
trict of Columbia, D.C.D.C., 26 P. 
Supp. 55. 

N.Y.—People v. Doe. 280 N.T.S. 608, 
156 Misa 304. 

Pa.—In re Shelley, 47 Dauph.Co. 313. 

11. U.S.—^Iri re Motions to Quash 
Subpoenas Duces Tecum Returna¬ 
ble Before Second Grand Jury, D.C. 
Cal.. 30 F.Supp. 527. 

12. U.S.—In re Motions to Quash 
Subpoenas Duces Tecum Returna¬ 
ble Before Second Grand Jury, su¬ 
pra. 

Ehibpoena held snillcient 

Pa.—In re Shelley, 47 Dauph.Co. 313. 

13. Pa.—In re Shelley, supra. 

14. La.—^In re Mitchem, 193 So. 704, 
194 La. 454. 

15. Pa.—Petition of Shelley, 6 A, 2d 
613, 136 Pa.Super. 376. 

IS. N.Y.—People V. Sexton, 80 N.F 
396, 187 N.T. 495, 116 Azn.S.R. 621. 
28 C.J. p 807 note 41. 

17. Ohio.—Duke v. State, 20 Ohio 
St 225. 

28 aj. p 807 notes 42, 43. 
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utory provisions, the oath may be administered in 
the grand jury room by the foreman or some oth¬ 
er authorized ofiicer,!^ while in other jurisdictions 
the rule is that it must be taken in open court, 
and in at least one jurisdiction a different practice 
was recognized.20 

Under some statutes, the foreman or any member 
of the grand jury is authorized to administer oaths 
to any witness whose name may be marked by the 
prosecuting attorney on the bill of indictment ,21 
but he may not swear any witness whose name has 
not been marked thereon by the district attorney,22 
and such statutes have no application to the admin¬ 
istering of an oath to a witness when the grand 
jury is merely an investigating body,23 in which 
case the witnesses must be sworn or affirmed by a 
judge of the court which has directed and is super¬ 
vising the investigation.24 

It is not necessary to reswear witnesses before 
the grand jury, after correction of a defect in the 
form of the indictment, where the first indictment 
attempted to set forth the same offense as is charged 
in the second indictment.26 

Swearing grand jurors as witnesses. It has been 


held that a grand jury may properly act on the per¬ 
sonal knowledge of any of its members communicat¬ 
ed to his fellows under no other sanction than the 
grand juror’s oath,26 but there is authority to the 
contrary,27 and it has been held that a statute, pro¬ 
viding that if a member of the grand jury knows 
of the commission of a crime he must declare the 
same to his fellow jurors, who must investigate the 
same, does not permit the finding of an indictment 
without such juror’s being sworn.23 

Form of oath. In the absence of statute prescrib¬ 
ing the form of oath, a general oath to give evi¬ 
dence touching criminal charges to be laid before 
the grand jury, without reference to any particular 
person accused, or an oath to give evidence in sup¬ 
port of an accusation against a person named and 
others, concerning which they should be interrogat¬ 
ed by the -grand jury, has been held to be unobjec- 
tionable.23 However, where the form of oath to be 
administered to witnesses before the grand jury is 
prescribed by statute, there must be substantial com¬ 
pliance therewith .20 If an oath embraces one or 
more persons by name whose cases are about to be 
laid before the grand jury, and in respect to which 


1& Ga.—Johnson v« State, 171 S.B. 
699, 177 Ga. 881. 

Puerto Rico.—S. v. Cruz, 1 Puerto 
Rico Fed. 446. 

28 C.J. p 807 note 44. 

Ancient practice of common law 
The custom andtusagre of swearinir 
of witnesses before a grand jury by 
the foreman thereof, having existed 
from the very foundation of the 
state, forms a part of the common 
law and is not subject to exception, 
and a statute providing that the 
chancellor, any judge, justice of the 
peace, or notary public shall have 
authority in any case, in which an 
oath or affirmation is necessary or 
proper, to administer such oath or 
affirmation, is not exclusive so as to 
preclude a foreman of a grand jury 
from administering oath to witness¬ 
es.—State V. Lyons, 5 A.2d 495, 1 
Terry, Del., 77. 

19. Ill.—^Boone v. People, 36 N.B. 99, 
148 Ill. 440. 

28 C.J. p 807 note 46. 

At commoxL law, all witnesses sum¬ 
moned to appear before any grand 
jury were sworn In open court and 
sent to the grand jury to give evi¬ 
dence to jury in the room to which 
jury had retired.—Commonwealth v. 
Hubbs, 8 -V.2d 611, 614, 137 Pa.Super. 
229, citing Gorpos Jtixis. 

Statute conatmed 
A statute giving authority to the 
foreman and members of the grand 
jury to administer the oath does not, 
unless a contrary intention clearly 


appears, abrogate the common-law 
practice of swearing witnesses in 
open court.—State v. White, 88 N.C. 
698—28 C.J. p 807 note 47. 

2a Conn.—State v. Faaset, 16 Conn. 
467. 

28 C.J; p 807 note 46, 

21. Pa.—Commonwealth v. Hubbs, 8 
A.2d 611, 137 Pa,Super. 229. 

22. Pa.—Commonwealth v. Brown- 
miller, 9 A.2d 166, 137 Pa.Super. 
261. 

SB. psrfozxnaiLee of Its ordinary du¬ 
ties of considering formal indict¬ 
ments, a grand jury does not deter¬ 
mine for Itself what witnesses it de¬ 
sires to hear, but finds their names 
indorsed by a prosecuting attorney 
under the sanction of his oath of of¬ 
fice on the indictment laid before it 
in which a named defendant is for¬ 
mally accused of having committed a 
specified crime.—Commonwealth v. 
Hubbs, 8 A.2d 611, 137 Pa.Super, 229. 

23. Pa.—Commonwealth v. Rhey, 40 
PaDist & Co. 684, 89 Pittsb.Leg.J. 
153. 

Contra Commonwealth v. Kenehan, 
12 Pa.Dist & Co. 686, 30 Lack.Jur. 
68—Commonwealth v. Zavaglia, 12 
PaDlst. & Co. 629. 

Ifo right based on onstom 

The foreman of grand jury does 
not have right, based on immemorial 
custom so long acquiesced in by va¬ 
rious courts of Pennsylvania as to 
become part of common law of Penn¬ 
sylvania, to administer oaths to wit- 

1053 


nesses on investigations.—Common¬ 
wealth V. Hubbs, 8 A.2d 611, 137 Pa. 
Super. 229. 

Statute strictly oonstmed 

Statute providing that foreman or 
any member of grrand jury is author¬ 
ized to administer oaths to any wit¬ 
ness whose name may' be marked 
.by district attorney on bill of indict¬ 
ment is in derogation of common 
law and should be construed strictly, 
and only such modification of com¬ 
mon law is to be adopted as statute 
clearly and definitely prescribes.— 
Commonwealth v. Hubbs, supra. 

24. Pa.—Commonwealth v. Hubbs, 
supra—Commonwealth v. Rhey, 40 
Pa.Dist. & Co. 684, 89 Pittsb.Leg.J. 
168. 

25. S.C.—State v. Means, 61 S.B1 
898, 80 S.C. 401. 

26. Mass.—Commonwealth v. Hay¬ 
den. 40 N.B. 846, 163 Mass. 453, 47 
Am.S.R. 468, 28 L.R.A. 318—Com¬ 
monwealth V. Woodward, 32 N.E. 
939, 167 Mass. 616, 34 Am.S.R. 302. 

27. N.C.—State v. Cain, 8 N.C. 352. 

;2& N.T.—People v. Walsh, 166 N.T. 
S. 366, 92 Misc. 573, aPPeal dis¬ 
missed 168 N.Y.S. 342, 172 App.Div. 
266—Matter of Gardiner, 64 N.T.S. 
760, 31 Misc. 364. 

29. U.S,—U. S. V. Reed, C.C.N.T., 

27 P.Cas.No.16,134, 2 Blatchf. 436. 

•30. Ga.—Switzer v. State, 66 S.EJ. 

1079, 7 Ga.App. 7. 

28 C.J. p 808 notes 66, 67. 
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the oath is administered, and nothing more, evi¬ 
dence cannot be given under it in support of any 
accusation against others.^i 

d. Control of Witnesses 

(1) In general 

(2) Disobedience to subpoena or refusal 

to testify as contempt 

(3) Mode of examination 

(1) In General 

Witnesses before the grand Jury are subject to the 
authority and controi of that body. 

Although witnesses before the grand jury are 
subject to the authority and control of that body,^^ 
it has no power to compel a witness to testify, but 
only the court can exercise that power.^^ 


(2) Disobedience to Subpoena or Refusal to 
Testify as Contempt 

Disobedience to a subpoena or refusal to testify be¬ 
fore a grand Jury may constitute contempt, and the 
proceedings to punish therefor need not take any par- 
ticuiar form as iong as substantial rights of accused are 
preserved. 

Evasion of service of a subpoena requiring ap¬ 
pearance before a grand jury has been held to con¬ 
stitute contempt.3^ Likewise, a witness who fails 
to appear before the grand jury in obedience to a 
subpoena may be punished as for contempt,36 and 
a witness who appears Or attends may be punished 
as for contempt where he refuses to be swom^® 
or to testify,or to answer proper questions put 
to him,*s or to produce books or documents called 
for by a subpoena duces tecum,^9 unless the organi¬ 
zation of the grand jury was void and it was with¬ 
out jurisdiction,^® or the subpoena or notice was 
invalid,^^ or the evidence would tend to incrimi- 


31. U.S.—U. S, V. Reed, C.C.N.Y., 27 

F.Cas.No.16.134. 2 Blatchf. 436. 

82. Fla.—State ex rel. Hemminsrs v. 

Coleman, 187 So. 793, 187 Fla. 80. 
28 C.J. 2 > 808 note 59. 

33. Va.—Siklek v. Commonwealth, 
112 S.B. 606, 133 Va. 789, 27 A.L.R. 
135. 

34. Ark.—Spight v. State, 243 S.W. 
860, 155 Ark. 26. 

35. Mo.—State ex rel. Hall v. Bur¬ 
ney, 84 S.W.2d 669, 229 Mo.App. 
769, 

N.Y.—Application of Mullen, 31 N.Y. 

S. 710, 177 MIsc. 734. 

Pa.—Commonwealth v, Klein, 40 Pa. 
Super. 362—In re Klein, 40 Pa. 
Super. 360. 

33. Cal.—^In re Gannon, 11 P. 240, 
69 Cal. 641—Kelly v. Wilson, 11 P. 
244, 2 Cal.Unrep.Cas. 666. 

37. U.S.—Camarota v. U. S., C.C-A. 
N.J., 111 P.2d 248, certiorari de¬ 
nied Camarato v. U. S., 61 S.Ct 16, 
811 U.S. 651, 85 L..Bd. 416. 

Mo.—State ex rel. Hall v. Burney, 84 
S.W.2d 659, 229 Mo.App. 769. 

N.Y.—^People ex rel. Vogelsteln v. 
Warden of County Jail of New 
York County. 270 N.Y.S. 362, 160 
Mlsc. 714, affirmed 271 N.Y.S. 1069, 
242 App.Dlv. 611. 

13 C.J. p 26 note 79. 

Befnsal not contninaoioas 
Adjudication that grand jury wit¬ 
ness was in contempt was held un¬ 
authorized, where witness claimed 
not to understand, questions but did 
not refuse answers.—^Bx parte Smel- 
ley, 21 S.W.2d 299, 113 Tex.Cr. 418. 

38. U.S.—Camarota v. U. S., CGA 
N.J., Ill P.2d 243, certiorari de¬ 
nied Camarato v. U. S., 61 S.Ct 16, 
811. U.S. 661, 85 L.Bd. 416—Ltfuig 
V. U. S., aaAN.Y., 65 F.2d 922, 
certiorari granted 52 S.Ct 408, 


286 U.S. 533, 76 Li.Bd. 928, certio¬ 
rari dismissed 62 S.Ct 495, 286 U. 
S. 623. 76 L».Ed. 1267—O’Connell v. 
U. S., aaAN.Y., 40 F.2d 201, cer¬ 
tiorari granted 60 S.Ct 461, 281 U. 
S. 716, 74 Ij.Bd. 1136, certiorari dis¬ 
missed 51 S.Ct 658, 76 L.Ed. 1472 
—^In re Weisman, D.C.N.Y., 31 F. 
Supp. 190; reversed on other 
grounds, C.aA, U, S. v. Weisman, 
111 P.2d 260. 

Cal.—^E3x parte McDonough, 68 P.2d 
1020, 21 Cal.App.2d 287—^Bx parte 
Bruns, 68 P.2d 1318, 15 Cal.App.2d 
1 . 

Conn.—^McCarthy v. Clancy, 148 A 
661, 110 Conn. 482. 

N.Y.—In re Greenleaf, 28 N.Y.S.2d 
28, 176 Misc. 666. 

Tex.—^Bx parte Miller, 240 S.W. 944, 
91 Tex.Cr. 607. 

Propriety of qnestton 

(1) Where the question is improp¬ 
er, the refusal of the witness to an¬ 
swer cannot be punished as con¬ 
tempt.—Bx parte Richards, 4 S.W.2d 
974, 109 Tex.Cr. 387. 

(2) In determining whether the 
trial court had jurisdiction to render 
a judgment of contempt for refusal 
to answer questions propounded by 
the grand jury, the law should not 
be so construed ajs to hamper the 
latter in the proper exercise of its 
authority to investigate all past 
transactions in violation of the penal 
laws, or as to authorize the captious 
infringement of the individual citi¬ 
zen’s right of privacy.—^Bx parte 
Miller, 240 S.W. 944, 91 Tex.Cr. 607. 

(3) Under some statutes, a wit¬ 
ness cannot be punished for refusal 
to answer questions not pertaining 
to some criminal matter under inves¬ 
tigation.—^Bx parte Miller, supra—^Bx 
parte Jennings, 240 S.W. 942, 91 Tex. 
Cr. 612, 22 ALuR. 1361. 
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(4) Witness could not escape lia¬ 
bility for criminal “contempt” for 
refusal to answer questions asked 
by assistant attorney general in con¬ 
nection with grand jury’s investiga¬ 
tion on ground that assistant attor¬ 
ney general. In asking questions 
with respect to bribery of public 
officials, exceeded express authority 
to investigate violations of the Gen¬ 
eral Business Law in connection with 
contracts for public highways and 
sewers, since grand jury’s right to 
Investigate was not dependent on 
authority or Jurisdiction of assistant 
attorney general.—Application of 
Mullen, 27 N.Y.S.2d 846, 176 Misc. 
442. 

(6) A witness before the grrand 
jury may not refuse to answer a 
question because it might expose 
him to pecuniary loss, or for other 
private reasons not involved in his 
constitutional privilege of silence as 
to matters that might endanger his 
liberty.—^Ex parte Miller, supra. 

3^ U.S.—Corretjer v. Draughon, C. 

aAPuerto Rico, 88 P.2d 116. 

Ga.—Nichols v. State, 16 S.E.2d 162. 
66 Ga.App. 669. 

N.Y.—Spector v. Allen, 22 N.E.2d 360, 
281 N.Y. 261, reversing 10 N.Y.S.2d 
234, 266 App.Dlv. 902, appeal grant¬ 
ed 10 N.Y.S.2d 864, 266 App.Dlv. 
921. 

Okl.—Blanton v. State, 239 P. 698, 31 
Okl.Cr. 419. 

40. Ill.—^People V. Brady, 142 N.B. 
212, 310 lU. 614—People v. Koch, 
142 N.B. 212, 310 Ill. 667—People 
V. Brautigan, 142 N.B. 208, 310 
Ill. 472. 

41. CaL—^Ex parte Peart, 43 P.2d 
384, 6 Cal.App.2d 469. 

N.Y.—Spector v. Allen, 22 N.B.2d 
360, 281 N.Y. 251, reversing 10 
N.Y.S.2d 234, 266 App.Div. 902, 
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nate the witness,although willful refusal to an¬ 
swer questions constitutes contempt where immuni¬ 
ty from prosecution is granted to the. witness.'^^ 
Also, although the witness makes formal answer, 
withholding the truth may constitute an obstruc¬ 
tion of justice punishable as contempt,^^ and a wit¬ 
ness may be committed for contempt in making eva¬ 
sive, perjurious, or contumacious answers.^® The 
fact that the conduct of a person may constitute a 
criminal offense does not prevent his punishment 
as for contempt,^® and, ordinarily, each succeeding 
refusal to answer the same questions constitutes a 

new offense.^7 


Misconduct affecting a grand jury as constituting 
a contempt generally is considered in Contempt § 
22 . 

Proceedings to punish. A grand jury has no 
power to punish for contempt, as shown in Con¬ 
tempt § S3 b; its right and duty in such case is to 
report the witnesses to the court,and, where a 
witness is duly summoned to appear before a grand 
jury and appears and refuses to be sworn or to 
answer the questions proposed to him, and accom¬ 
panies his refusal with profanity and disrespectful 
conduct toward the jury, it may lawfully direct and 
require the officer in attendance to detain the wit- 


appeal granted 10 N'.T.S.2d 864, 
266 App.Dlv. 921—^Application of 
Mullen, 31 N.Y.S.2d 710. 177 Misc. 
734. 

Oronnd not nxgred 

Secretary of political party who 
refused to produce the minutes of 
the party as required by subpoena 
duces tecum for inspection by the 
grand jury on the ground that they 
tended to incriminate him was held 
not entitled to urge objection that 
notice to produce was too broad.— 
Corretjer v. Draughon, C.C.A.Puerto 
Rico, 88 F.2d 116. 

42. Mo.—Ex parte Arvin, 11? S.W. 

2d 113, 232 MO.APP. 796. 

Privilege of refusing to answer ques¬ 
tions tending to incriminate wit¬ 
ness see infra § 42. 

Premature claim 

Persistence of witness before 
grand jury in prematurely claiming 
privilege against self-incrimination 
was held to warrant finding of con¬ 
tumacy, constituting contempt— 
O'Connell v. U. S.. C.C.A,N.T., 40 F. 
2d 201, certiorari granted 60 S.Ct 
461, 281 TJ.S. 716, 74 LuBd. 1186, cer¬ 
tiorari dismissed 61 S.Ct 668, 76 L. 
Ed. 1472. 

Paislty of earlier testtmoiiy 

Witness cannot refuse to testify 
because testimony will show falsity 
of earlier testimony.—Loubrlel v. U. 
S.. C.C.A.N.T., 9 F.2d 807. 

Where some questions are proper 
and others are improper, a convic¬ 
tion for contempt cannot be sus¬ 
tained on ground that witness might 
have answered some of the questions 
without incriminating himself.—Peo¬ 
ple V. Conzo, 23 N.B.2d 210, 301 111. 
App. 624. 

Public docket 

An ordinary of county could not 
avoid being held in contempt for 
failure to produce docket contain¬ 
ing record of his official acts, de¬ 
manded by committee of investiga¬ 
tion appointed by grand Jury, on 
grround that the book when pro¬ 
duced might be used as incriminat¬ 
ing evidence against the ordinary.— 


Nichols V. State, 16 S.B.2d 162, 66 
GaApp. 669. 

43. U.S.—U. S. V. Weinberg, C.C.A. 
N.Y., 65 F.2d 394, certiorari denied 
Weinberg v. U. S., 64 S.Ct 93, 290 
U.S. 676, 78 L..Bd. 688. 

Record must show jurisdiction and 
facts affording immunity from pros¬ 
ecution before witness can be com¬ 
mitted for contempt in refusing to 
answer incriminating questions.— 
Crosby v. Clock, 226 N.W. 964, 208 
Iowa 472. 

Xmmunity binding in whole state 
‘‘Immunity’* against prosecution 
granted witness by grand jury of 
one county is conferred in name of 
people of state and is binding in all 
parts of and on all agencies of the 
state so that witness who refused 
to answer questions could not defeat 
charge of criminal contempt on 
ground that Immunity did not pro¬ 
tect him against possible prosecu¬ 
tion in another county in state.—In 
re Greenleaf, 28 N.Y.S.2d 28, 176 
Misc. 666. 

44 . U.S.—U. S. v. McGovern, C.C.A. 
N.Y., 60 F.2d 880, certiorari denied 
McGovern v. U. S., 63 S.Ct. 96, 
287 U.S. 650, 77 L.Bd. 661, and 
affirming, D.C., U. S. v. McGov¬ 
ern, 1 F.Supp. 668—O’Connell v. U. 
S., C.C.A.N.Y,, 40 P.2d 201, cer¬ 
tiorari grranted 50 S.Ct. 461, 281 
U.S. 716, 74 Li.Ed. 1136, certiorari 
dismissed 61 S.Ct. 658, 75 Li.Ed. 
1472—^In re Bllm, D.C.I1L, 5 F. 
Supp. 678. 

45. U.S.—Schleier v, U. S., 72 F.2d 
414, certiorari denied 66 S.Ct 123, 
293 U.S. 607, 79 Li.Bd. 697—^Lou- 
briel V. U. S., C.C.A.N.Y., 9 F.2d 
807—^In re Presentment by Grand 
Jury of Ellison, D.C.Del., 44 F. 
Supp. 376, affirmed, C.C.A., 133 F.2d 
903. 

Ill.—^People V. Sheridan, 181 N.B. 
617. 349 Ill. 202. 

Mich.—People v. Doe, 196 N.W. 767, 
226 Mich. 5. 

N.Y.—^Finkel v. McCook, 286 N.Y.S. 
766, 247 App.Dlv. 57, affirmed 3 N. 
B.2d 460, 271 N.Y. 636—^People v. 
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Finkel, 284 N.Y.S. 725, 167 Misc. 
781. 

Obstruction of Justice necessary 

(1) False swearing before grand 
jury In itself is insufficient to con¬ 
stitute “contempt,** and for perjury 
to constitute contempt it must be 
shown that the purpose of the per¬ 
jury is to obstruct justice.—^U. S. v. 
Brown, C.C.A.I11., 116 F.2d 465. 

(2) Evasive, Inconsistent, fabricat¬ 
ed. and incredible testimony planned 
to impede grrand jury in investiga¬ 
tion is destructive of orderly proc¬ 
esses designed to ascertain truth and 
is contumacious conduct equivalent 
to refusal to answer, although, if 
witness* explanation does not offend 
common sense but instills doubt as 
to its truth or falsity, it is not “con¬ 
tempt,** even though falsity may bo 
established by Independent extrinsic 
evidence, but, if it is evident, with¬ 
out resort to extrinsic evidence, that 
perjured testimony is patently im¬ 
probable and calculate^ to be ob¬ 
structive of orderly process of grrand 
jury, such evidence is equivalent to 
an absolute refusal to answer and is 
contumacious.—^In re Kamel 1, 11 N.Y. 
S.2d 479, 170 Misc. 868, determina¬ 
tion confirmed Kamell v. Koenig, 16 
N.Y.S.2d 141, 258 App.Div. 723. 

46. U.S.—^In re Presentment by 
Grand Jury of Ellison, D.C.Del., 44 
F.Supp. 375, affirmed, C.C.A., 133 F. 
2d 903. 

47. Minn.—State v. Kasherman, 224 
N.W. 838, 177 Minn. 200, certiorari 
denied Kasherman v. State of Min¬ 
nesota, 50 S.Ct. 85, 280 U.S. 602, 
74 L.Ed. 647. 

4& Va,—Siklek v. Commonwealth, 
112 S.E. 605, 133 Va. 789, 27 A.L,. 
R. 136. 

28 C.J. p 808 note 61. 

A coumiittee of InvestigatioiL ap¬ 
pointed by grand jury to investigate 
the office of ordinary of county was 
proper party to invoke action by the 
Judge of the superior court to hold 
the ordinary in contempt for failure 
to comply with an order of the com¬ 
mittee.—^Nichols V. State, 16 S.E. 2d 
162, 66 Ga.App. 669. 
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ness in custody and take him before the court for 
the purpose of obtaining its aid and direction.'*® 
Since proceedings before a grand jury are regard¬ 
ed as proceedings in court and contempts occurring 
in the presence of a grand jury are treated as tak¬ 
ing place in the presence of the court or so near 
thereto as to obstruct justice,®® summary punish¬ 
ment may be inflicted without affidavit, pleading; or 
formal charges and, as long as substantial rights 


of accused are preserved, the. proceedings need not 
take any particular form.®^ ..However, the court 
must be informed of the alleged contempt,®® and 
accused must be advised of the charges and have a 
reasonable opportunity to meet them by defense or 
explanation,®^ and is entitled to a full and impartial 
hearing;®® but no citation or order to show cause 
is necessary where the witness was present and 
represented by counsel when the presentment was 


49- Mass.—Heard v. Pierce, 8 Cush. 
338, 64 Am.D. 767. 

50^ U.S.—Camarota v. U. S., C.C.A. 
H.J., Ill F.2d 248, certiorari de¬ 
nied Camarato v. U. S., 61 S.Ct 
IB, $11 U.S. 651, 85 L..£3d. 416. 

HI.—^People V. Cochrane, 138 N.E. 

291, 307 HI. 126. 
presence of Judge 

Where grand jury is properly In 
session and conducting business per¬ 
taining to district court, court is in 
"session” and has power to punish 
misconduct of grand Jury witness by 
contempt, even though district judge 
is not actually present.—In re Pre¬ 
sentment by Grand Jury of Ellison, 
D.C.Del., 44 P.Supp. 376, affirmed, C. 
C.A., 133 F.2d 903. 

61. U.S.—Camarota v. U. S., C.C.A. 
H.J., 111 P.2d 243, certiorari denied 
Camarato v. U. S., 61 S.Ct. 16, 311 
U.S. 661, 86 L,.Ed. 416—O'Connell v. 
U. S., C.aA.N.T.. 40 P.2d 201, cer¬ 
tiorari granted 50 S.Ct. 461, 281 
U.S. 716, 74 L.Bd. 1136. certiorari 
dismissed 51 S.Ct. 658, 75 HEd. 
1472—^In re Presentment by Grand 
Jury of Ellison, D.C.Del., 44 P. 
Supp. 376, affirmed, C.C.A., 133 P.2d 
908. ‘ 

Ill.—People V. Spain, 138 N.B. 614, 
307 Ill. 283. 

Oral presentment 

Either written presentment by 
grand jury or oral presentment is 
sufficient to bring contumacious 
grand Jury witness before court.— 
O'Connell v. U. S., C.C.A.N.T., 40 P. 
2d 201, certiorari granted 60 S.Ct 
461, 281 U.S. 716, 74 L.Ed. 1136, cer¬ 
tiorari dismissed 51 S.Ct 668, 76 Lr. 
Ed. 1472. 

Application sufficient 

An application which alleged that 
witness deliberately and willfully at¬ 
tempted to hinder and delay grand 
Jury's investigation into violations 
by certain corporation and its officers 
of General Business Haw and com¬ 
mission of other crimes, and that 
such willfulness was premeditated 
and result of witness* effort to pro¬ 
tect corporation and its officers and 
employees from prosecution, was 
su^cient to warrant issuance of or¬ 
der reauiring witness to show cause 
should not be punished for 


Ba. U.S.—Camarota v. U. S., C.C.A. 
H.J., Ill P.2d 243, certiorari denied 
Camarato v. U. S.. 61 S.Ct. 16, 311 
U.S. 661, 85 L..Ed. 416—Lang v. U. 
S., C.C.A.N.T., 65 P.2d 922, certio¬ 
rari granted 62 S.Ct. 408, 286 U.S. 
683, 76 L.Bd. 928, certiorari dis¬ 
missed 52 S.Ct. 495, 286 U.S. 523, 
76 L.Bd. 1267—O'Connell v. U. S., 
C.C.A.N-T.. 40 P.2d 201, certiorari 
granted 60 S.Ct. 461, 281 U.S. 716, 
74 L.Ed. 1136, certiorari dismissed 
61 S.Ct. 668, 76 L.Ed. 1472. 

A slight delay after the alleged 

acts of misconduct occurred does not 
bar contempt proceedings.—^In re 

Presentment by Grand Jury of Elli¬ 
son, D.C.Del., 44 P.Supp. 876, af¬ 
firmed, C.C.A., 133 P.2d 903. 

63. U.S.—O'Connell v. U. S., C.C.A. 
N.Y., 40 P.2d 201, certiorari grant¬ 
ed 60 S.Ct. 461, 281 U.S. 716, 74 
L.Bd. 1136, certiorari dismissed 61 
S.Ct. 668, 76 L.Bd. 1472. 

64- U.S.^—Camarota v. U. S., C.C.A. 
N.J., Ill P.2d 243, certiorari denied 
Camarato v, U. S., 61 S.Ct. 16, 311 
U.S. 661, 86 L.Ed. 416—O’Connell v. 
U. S., C.C.A.N.T,, 40 P.2d 201, cer¬ 
tiorari granted 50 S.Ct 461, 281 
U.S. 716, 74 L:Ed. 1136, certiorari 
dismissed 61 S.Ct 658, 76 L.Bd. 
1472—In re Stetser, D.C.Del., 44 P. 
Supp. 459. 

HI.—People V. Spain, 138 H.E. 614, 
307 Ill. 283. 

Fxeseutmeut or notifloatlon held suf¬ 
ficient 

(1) In general.—Nichols v. State, 
16 S.B.2d 162, 65 Ga.App. 569. 

(2) Grand Jury presentment, which 
recited that grand .Jury was Investi¬ 
gating ownership and operation of 
gambling houses, and that in the 
course of the investigation informa¬ 
tion was presented that certain cur¬ 
rency exchanges were handling and 
clearing large sums of money for 
the houses, and charged witness with 
having grlven false testimony con¬ 
cerning whereabouts of records of 
one of the currency exchanges, and 
concerning a bank account from 
which the witness claimed he ob¬ 
tained money to set himself up as a 
partner In the currency exchange, 
sufficiently charged the witness with 
conduct and testimony obstructing 
or tending to obstruct the adminis¬ 
tration of Justice.—^U. S. V. Brown, C. 
C.A.H1., 116 P.2d 465. 
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(3) Where witness refused to an¬ 
swer Questions before grand Jury 
after being granted immunity, the 
grand jury voted to cite the witness 
for contempt, interrogatories in ques¬ 
tion and witness* response thereto 
were read into record, and witness 
was furnished with written specifi¬ 
cation for citation of contempt, and 
court thereupon set a date for hear¬ 
ing five days later, the witness had 
sufficient notification of the accusa¬ 
tion and reasonable time to make de¬ 
fense—In re Greenleaf, 28 N.Y.S.2d 
28, 176 Misc. 566. 

Bill of particiilars 

The witness is not entitled to a 
bill of particulars compelling the 
government to specify which of the 
answers are considered to be con¬ 
tumacious, evasive, or perjurious.— 
O’Connell v. U. S., C.C.A.N.Y., 40 P. 
2d 201, certiorari granted 60 S.Ct. 
461, 281 U.S. 716, 74 L.Ed. 1186, cer¬ 
tiorari dismissed 61 S.Ct. 668, 75 L. 
Ed. 1472—In re Stetser, D.C.Del., 44 
P.Supp. 459. 

Waiver of indefinltenesg 

Failure of witness, who was 
charged with conduct and testimony 
before grand Jury constituting will¬ 
ful obstruction of an investigation 
then in progress, to make application 
for bill of particulars precluded the 
witness from later asserting that 
charge was too indefinite.—U. S. v. 
Brown, C.C.A.I11., 116 P.2d 455. 

Waiver of obJeotioiL 

Where grand Jury had no legal 
existence, the failure of a witness 
called before it for examination to 
base refusal to answer questions on 
the ground that the grand Jury was 
without authority did not constitute 
a waiver of such objection preclud¬ 
ing him fi*om interposing such obr 
Jection in contempt proceedings, 
since he could not waive want of Ju¬ 
risdiction.—People V. Brautigan, 142 
N.E. 208, 810 HI 472. 

65- Ill.—^People v. Spain, 138 N.E. 

614, 307 IlL 288. 

SCnst hear defense witness 

Justice, in determining whether 
witness should be committed to Jail 
for refusing to answer questions 
by grand jury, must hear witness In 
defense.—McCarthy v. Clancy, 148 A- 
551, 110 Conn- 482- 
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made.5® 

Under the general rules of evidence, any relevant 
and material evidence otherwise competent is ad¬ 
missible,57 and the determination of whether a wit¬ 
ness obstructed an investigation by the grand jury 
is for the court,®5 and in the case of a criminal con¬ 
tempt the court must be convinced of the guilt of 
accused beyond a reasonable doubt.®^ Before hold¬ 
ing the witness in contempt, the judge must investi¬ 
gate whether the witness was justified in his re¬ 
fusal to answer the question and whether the ques¬ 
tion was proper,55 and an order committing for 
contempt should set forth facts showing the con¬ 
tempt and authority to make the order.61 An ad¬ 
judication of contempt for failure to comply with 
a subpoena is appealable as a final order,®^ but an 
appeal therefrom will be dismissed where the ques¬ 
tion has become moot.®^ 

Where the committal for contumacy did not at¬ 
tempt to punish it as a contempt, but to compel the 
witness to perform his duty, the detention was im¬ 
properly continued after adjournment of the grand 
jury.®^ 

(3) Mode of Examination 

Fop all ordinary purposes of procuring evidence, a 
grand Jury Is clothed with authority to conduct the ex. 
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amlnatlon of witnesses In any way that does not con¬ 
flict with established legal rules. 

For all ordinary purposes of procuring evidence 
a grand jury is clothed with authority to conduct 
the examination of witnesses in any way that does 
not conflict with established legal rules,®® and, as 
long as a correct sense of justice is maintained 
throughout the hearing and a fair opportunity is 
furnished for an explanation, mere irregularities of 
procedure in the examination of a witness cannot 
be made the basis for reopening the grand jury in¬ 
quiry.®® A witness is not entitled to have the aid 
of counsel when testifying,®7 but he must rely, for 
any needed protection, on his personal privilege 
against self-incrimination to be invoked when the 
occasion arises.®® The grand jurors may conduct 
the examination of witnesses and are not obliged to 
call in the prosecuting attorney.®® Witnesses be¬ 
fore the grand jury do not, as do the witnesses be¬ 
fore a trial jury, testify in the presence and under 
the eye of the court and when and in what or¬ 
der they may be called is a matter within the dis¬ 
cretion of the grand jury.7i 

Under some statutes, the use of minutes of tes¬ 
timony taken before a magistrate is equivalent to 
the examination of the witnesses before that body, 
the written examination taking the place of the 
oral.*^® 
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68. tr.S.—O’Connell v. U. S., C.C.A. ; 
N.Y., 40 F.2d 201, certiorari grant- ' 
ed 50 S.Ct. 461, 281 U.S. 716, 74 L. 
Ed. 1136, certiorari dismissed 61 S. 
Ct. 658, 76 Ii,Ed. 1472. 

57. Transcript before grand Jnry 
In proceeding against grand Jury 
witness for contempt, district attor¬ 
ney’s reading of transcript before 
grand Jury was held competent proof, 
in the absence of proper objection.— 
O’Connell v. U. S., 40 F.2d 201, supra. 
68. U.S.—Schleler v. U. S., C.C.A.N. 
T., 72 F.2d 414, certiorari denied 
55 S.Ct. 123, 293 U.S. 607, 79 UBd. 
697. 

Conn.—McCarthy v. Clancy, 148 A. 

651, 110 Conn. 482. 

Credibility 

In proceeding to punish witness 
before grand Jury as contumacious 
witness, court was not required to 
believe witness* testimony, merely 
because it weua not inherently impos¬ 
sible and was uncontradicted.—In re 
Blim, D.C.I11., 5 F-Supp. 678. 

59. U.S.—^U. S. V. Brown, C.aA.IlL, 
116 F.2d 465. 

Wk Conn.—McCarthy v. Clancy, 148 
A. 651, 110 Conn. 482. 

N.T.^pector v. Allen, 22 N.B.2d 
860, 281 N.Y. 261, reversing 10 N, 
Y.S.2d 284, 256 App.Div. 902, appeal 
granted 10 N.Y.S.2d 864, 256 App. 
Div. 921. 

38 OJr.S.-67 


' Purging contempt 

(1) Where court accepted state¬ 
ment of respondent that in declining 
to testify before grand Jury he did 
not intend to be contemptuous, and 
that he was acting on advice of coun¬ 
sel, and respondent stated t*at he 
would comply with subpoena orig¬ 
inally served on him, court would 
decline to adjudge respondent to be 
In ‘‘contempt” but would direct that 
he appear before the grand Jury and 
be sworn and answer all proper ques¬ 
tions that might be put to him.—^Ap¬ 
plication of Mullen, 37 N.Y.S.2d 974. 

(2) However, where a witness has 
willfully disobeyed an order of the 
grand Jury, it has been held that the 
court did not abuse its discretion in 
a contempt proceeding by refusing to 
permit accused to purge himself of 
the contempt.—Spector v. Allen, 22 
N.B.2d 860, 281 N.Y. 251, reversing 
10 N.Y.S,2d 234, 266 App.Div. 902, 
appeal granted 10 N.y.S.2d 864, 266 
App.Div. 921, 

61. HI.—^People V. Conzo, 28 N.B.2d 
210, 810 I11.APP. 524. 

BzamlnatioiL by appellate court 
An order committing a witness for 
contempt should be so complete that 
an appellate court may, by examina¬ 
tion thereof, determine whether re¬ 
fusal to answer wsus Justified.—Peo¬ 
ple V. Conzo, supra. 
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ea. Pa.—^Petition of Shelley, 5 A.2d 
613, 136 Pa.Super. 376. 

Beversal not warranted 
Ga.--Nichols v. State,. 16 S.E.2d 162. 
66 Ga.App. 569. 

63- Pa.—Petition of Shelley, 5 A.2d 
613, 135 Pa.Super. 376. 

64. U.S.—Loubriel v. U. S., C.C.A. 
N.Y., 9 F.2d 807—U. S. v. Collins, 
D.aOr., 146 F. 663. 

Md.—Ex parte Maulsby, IS Md. 626 
appendix. 

Tex.—Ex parte Jachson, 253 S.W. 
287, 96 Tex.Cr. 200, 28 A.L.R. 1360. 

65. N.Y.—People v. Sexton, 80 N.E. 
396, 187 N.Y. 495, 116 Am.S.R. 621. 

66. N.Y.—^People v. Blair, 38 N.Y.S, 
2d 183. 

67- U.S.—In re Black, aC.A.N.T., 47 
F.2d 542. 

68i U.S.—^In re Black, supra. 

CaL—^Ex parte McDonough, 68 P.2d 
1020, 21 CaLApp.2d 287. 

69- N.Y.—^People v. Grout, 147 N.Y. 
S. 591, 86 Misc. 570. 

7a U.S.—In re Kittle, aC.N.Y., 180 
F. 946. 

28 C.J. p 808 note 67. 

71- N.Y.—^People v. Sexton, 80 N.E. 
896, 187 N.Y. 496, 116 Am.S.R. 621. 

72- Iowa.—State v. Marshall, 74 N. 
W. 763, 106 Iowa 38. 
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§ 42. - Evidence before Grand Jury, and 

Minutes Thereof 

a. In general 

b. Admissibility 

c. Sufficiency 

a. In General 

A presumption of Innocence attends accused while hfs 
case Is being considered by the grand Jury. A grand 
jury may have the right to visit the premises where a 
crime is alleged to have been committed. 

The presumption of innocence attends accused 
while his case is being considered by the grand jury, 
even prior to finding of indictment and while the 
grand jury is receiving evidence.^S 

Inspection of premises. Although there is author¬ 
ity to the contrary,it has been held that a grand 
jury has no right of its own motion to visit the 
premises where a crime is alleged to have been com¬ 


38 C.J.S. 

mitted.76 However, the court may, under proper 
limitations, authorize such a visit.'^® 

b. Admissibility 

(1) In general 

(2) Self-incriminating evidence 

(3) Testimony of codefendants 

(1) In General 

As a general rule, investigations should be made in 
accordance with established rules of evidence, but it has 
been held that a wide range must necessarily be given 
to the investigations of the grand jury, for the means 
to which it must resort to discover crime are bound 
to be In main Inquisitorial. 

It is a general rule, sometimes by virtue of statu¬ 
tory provisions, that investigations before grand 
juries should be made in accordance with the well 
established rules of evidence, ^7 and that the evidence 
received must be competent legal evidence such as is 
legitimate and proper before a petit jury,78 at least 
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73. N.Y.—People v. Nicosia, 298 N. 
T.S. 591, 164 Misc. 162~People v. 
Acritelll, 110 N.T.S. 430, 67 Misc. 
674—^People v. Lindenbom, 52 N.Y. 
S. 101, 23 Misc. 426—People v. Mar¬ 
tinez, 26 N.Y.S.2d 537. 

74. La.—State v. Johnson, 41 So. 
117, 116 La. 856. 

75. Cal,—^People v. Brown, 263 P. 
736, 81 Cal.App. 226, 

28 C.J. p 812 note 24. 

78. Colo.—Wyatt v. People, 28 P. 
961, 17 Colo. 262. 

77. Ky.—Gordon v. Tracy, 238 S. 

W. 396. 194 Ky. 166. 

N.Y.—^People v. La Barbera, 287 N.Y. 
S. 267, 159 Misc. 177—People v. 
Pryor, 11 N.Y.S.2d 393, affirmed 28 
N.E.2d 31, 283 N.Y. 623. 

Pa.—Commonwealth v. Gramigrna, 39 
LaclcJur. 174. 

28 C.J. p 808 note 71, p 809 note 73. 
After inaictmeii.t found 
In a murder prosecution, fact that 
defendant’s witnesses, after his in¬ 
dictment were called before the 
grand jury and Interrogated on mat¬ 
ters which they testified to on the 
trial, 'and such testimony was intro¬ 
duced by the state for the purpose 
of impeachment, was not a matter 
of which defendant could complain, 
since such witnesses testified in sup¬ 
port of defendant’s defense of alibi 
and their testimony before the grand 
Jury was similarly used.—State v. 
Williams, 197 N.W. 991, 197 Iowa 
813. 

Bvidence held admissible 

<1) Unsworn statements of a de¬ 
fendant may be presented to the 
grand. Jury as against such defend¬ 
ant as admissions against Interest, 
but they are not competent against 


another.—^People v. Gaydica, 203 N.Y. 
S. 243, 122 Misc. 31. 

<2) The testimony of witness be¬ 
fore grand Jury returning murder in¬ 
dictment that witness saw the kill¬ 
ing and identified defendant was 
competent.—People v. Price, 20 N.E. 
2d 61, 371 Ill. 137, certiorari denied 
Price V. People of State of Illinois, 
60 S.Ct. 94, 308 U.S. 561, 84 L.Ed. 463. 

(3) In grand Jury investigation, 
copies of income tax reports filed 
with state and federal governments 
for taxation purposes were the best 
evidence and hence competent, since 
original documents were inaccessible 
under statutes.—Samish v. Superior 
Court in and for Sacramento Coun¬ 
ty, 83 P.2d 306, 28 Cca.App.2d 685. 

(4) On investigation before the 
grand jury of a charge of carnal 
knowledge of a girl under age of con¬ 
sent, during which prosecutrix de¬ 
nied having had improper relations 
with cuscused, it was competent to 
ask prosecutrix if she hcui not testi¬ 
fied before the examining magistrate 
that accused had had intercourse 
with her, and on her answering in 
the affirmative, further to ask her 
whether or not she was telling the 
truth, and on her refusal to an¬ 
swer, it was within the province of 
the grand Jury to determine wheth¬ 
er her testimony before the examin¬ 
ing magistrate was the truth, even 
though she afterward chcmged her 
story.—^McDonald v. State, 244 S.W. 
20, 165 Ark. 142. 

(6) Witness before grand Jury can¬ 
not refuse to answer questions mere¬ 
ly because not ruled on by court, or 
because they relate only to offense 
barred by limitation.—State v. Kash- 
ernaan, 224 N.W. 838,' 177 Minn. 200, 
certiorari denied Kcusherzxian v. State 
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of Minnesota., 60 S.Ct 86, 280 U.S. 
602, 74 L.Ed. 647. 

(6) As a deposition of a material 
witness for the people was properly 
taken on preliminary hearing, al¬ 
though defendant waived examina¬ 
tion, where defendants were pres¬ 
ent and represented by counsel, and 
had full opportunity to cross-exam¬ 
ine the witness, and were fully ad¬ 
vised by the evidence of the offense 
with which they were charged, the 
deposition was properly received in 
evidence by the grand jury, on sat¬ 
isfactory proof that the witness 
could not with due diligence be 
found in the state.—People v. Al- 
bero, 196 N.Y.S. 484, 119 Misc. 339. 

(7) Voting machines containing 
results of state election and records 
of state election for senators and 
representatives, preserved under 
state law, were held relevant to any 
investigation by federal grand Jury 
of interference with right of suf¬ 
frage ajid corrupt practices.—In re 
Cohen, C.C.AN.Y., 62 F.2d 249. 

Evidence held Inadmissible 
N.Y.—People v. Gaydica, 203 N.Y.S. 

243, 122 Misc. 31. 

A dying declaration is competent 
evidence before a grand Jury.—State 
V. Clark, 63 S.E. 402, 64 W.Va. 626. 

Jnxlsdlotion to determine competency 

Under some statutes the Judge of 
a circuit court has exclusive Juris¬ 
diction to detezmine whether or not 
questions propounded by a grand 
Jury to a witness are competent.— 
Gordon v. Tracy, 238 S.W. 396, 194 
Ky. 166. 

7a N.Y.—People v. Budzinski, 289 

N.Y.S. 6^6, 159 Misc. 666. 

28 C.J. p 808 note 72, p 809 note 73. 
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where an indictment is laid before it charging an in¬ 
dividual with a specific crime,and in some juris¬ 
dictions, a grand, jury cannot question a witness on 
any subject not associated with actual crime.®® 
However, while this rule is laid down for the guid¬ 
ance of grand juries, they are not as a matter of 
fact held to the same technical rules of evidence as 
petit jurors where their action is being passed on 
by the courts and it has been held that an in¬ 
quiry of a grand jury is not limited to the con¬ 
sideration of that which would be admissible on 
the trial of a cause,®® but any testimony which 
might legally affect the finding of or refusal to find 
an indictment is material.®® Notwithstanding a 
statute providing that a g^and jury can receive none 
but legal evidence, it has been held that a wide 
range must necessarily be given to the investigations 
of the grand jury, for the means to which it must 
resort to discover crime are bound to be in main in¬ 
quisitorial ;®^ and, where a grand jury is investi¬ 
gating a situation in which it is suspected that crim¬ 
inal acts have taken place, it is not restricted to 
eliciting only such testimony as would be admissi¬ 
ble in court.®® 

Presence of accused and his right to have wit¬ 
nesses sworn and examined in his behalf before 
the grand jury are considered supra § 39. 


(2) Self-Incriminating Evidence 

Constitutional and statutory provisions declaring that 
no person shall be compelled to be a witness against 
himself are very generally held applicable to witnesses 
summoned before a grand Jury. 

Constitutional and statutory provisions declaring 
that no person in a criminal case shall be compelled 
to be a witness against himself are very generally 
held applicable to witnesses summoned before a 
grand jury.®® The mere fact that a person is com¬ 
pelled to appear before a grand jury is not a vio¬ 
lation of his constitutional right against self-incrim- 
ination,®*^ nor is the fact that he is sworn before 
such body and testifies to facts that do not incrim¬ 
inate him®® and is indicted on the evidence of oth¬ 
ers.®® 

However, where immunity from prosecution ex¬ 
ists, a witness can be compelled to testify before a 
grand jury,®® and the fact that immunity conferred 
by a state does not protect the witness against pros¬ 
ecution by the federal government does not excuse 
a witness from testifying.®^ Conversely, a witness 
before a federal grand jury cannot invoke immunity 
given by the federal constitution on a claim that his 
answers might show him guilty of a violation of the 
criminal law of a state.®® Also, an indictment may 
be returned against a witness voluntarily testifying 
before a grand jury, if his testimony so warrants.®® 


79. Conn.—State v. Kemp, 9 A.2d 
63, 126 Conn. 60. 

80. Pa.—Petition v. McNair, 187 A. 
498, 324 Pa. 48. 106 A.L..R. 1373. 

81. N.T.—^People v, Barbour, 273 N. 
T.S. 788, 162 Misc. 39—^People v. 
Parson, 206 N.Y.S. 866, 123 Misc. 
361. 

Pa.—Commonwealth v. van den Berg, 
30 Del.Co. 202. 

28 C.J. p 809 note 74. 

82. Ind.—^Maddox v. State, 12 N.E.2d 
947, 213 Ind. 637. 

SvidexLce Illegally obtained 

Even if evidence was obtained In 
unlawful manner, such fact was no 
objection to its use for purpose of 
investigation conducted before grand 
Jury.—^Bx parte McDonough, 68 P.2d 
1020, 21 CaJ.App.2d 287. 

83. Ind.—^Maddox v. State, 12 N.B.2d 
947, 213 Ind. 537. 

84. Ky.—Gordon v. Tracy, 238 S. 
W. 396, 194 Ky. 166. 

85. Conn.—State v. Kemp, 9 A.2d 63, 
126 Conn. 60. 

86. U.S.—^U. S. V. Cusson, C.C.A.N. 
T., 132 P.2d 413—^0. S. v. Weisman, 
aC.A.N.Y., Ill P.2d 260, reversing, 
D.C., In re Weisman, 31 F.Supp. 
190—Camarota v. U. S., C.C.A.N.J., 


111 P.2d 243, certiorari denied Cam- 
arato v. U. S„ 61 S.Ct. 16, 311 U.S. 
661, 85 Xi.Ed. 416—^U. S. v. Zwill- 
man, C.C.A.N.Y., 108 P.2d 802— 
Sanderson’s Case, D.C., 21 P.Cas. 
No.12,297, 3 Crunch C.C. 638—U. S. 

V. Collins, C.C.Ga., 25 P.Cas.No.l4,- 
837, 1 Woods 499. 

Contra Devaughn’s Case, D.C., 7 P. 
Cas.No.3,837, 2 Cranch C.C. 601. 

Ga.—^Jenkins v. State, 14 S.E.2d 694, 

65 Ga.App, 16. 

IlL—People v. Spain, 138 N.B. 614, 
807 Ill. 288. 

Ind.—State v. Pence, 89 N.E. 488, 173 
Ind. 99, 26 L.R.A.,N.S., 818, 140 
Am.S.B. 240, 21 Ann.Cas. 1180. 

Ky.—^Prain v. Applegate, 40 S.W.2d 
274, 239 Ky. 605. 

Minn.—State v. Corteau, 270 N.W. 
144, 198 Minn. 433—State v. Mason, 
189 N.W. 452, 152 Minn. 306. 

Mo.—^Ex parte January, 246 S.W. 241, 
296 Mo. 663—State v. Lee, 128 S. 

W. 987, 228 Mo. 480. 

N.M.—^Torres v. Territory, 121 P. 27, 
16 N.M. 616, 

N.Y.—People v. Burleson, 196 N.Y.S. 
284, 119 Misc. 107. 

Tex.—^Ex parte Sanchez, 213 S.W. 
271, 86 Tex.Cr. 380—Wilson v. 

State, 51 S.W. 916, 41 Tex.Cr. 116. 
Va.—^Bdmonston v. Commonwealth, 

66 S.B. 224, 110 Va. 897, followed 
in Lilly v. Commonwealth, 66 S.E. 
226, 110 Va. 900—Cullen v. Com¬ 
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monwealth, 24 Gratt. 624. 65 Va. 
624. 

28 C.J. p 810 note 83. 

Privilege of witness generally see 
the C.J.S. title Witnesses § 432 et 
seg, also 70 C.J. p 719 note 43 et 
seq. 

87. U.S.—O'Connell v. U. S., C.GA 
N.Y., 40 P.2d 201, certiorari grant¬ 
ed 60 S.Ct. 461, 281 U.S. 716, 74 L. 
Ed. 1136, certiorari dismissed 61 S. 
Ct. 668, 76 L.Ed. 1472. 

Minn.—State v. Huber. 214 N.W. 270. 
171 Minn. 429—State v. Mason, 189 
N.W. 462, 162 Minn. 306. 

N.M.—Torres v. Territory, 121 P, 27, 
16 N.M. 616. 

8& N.M.—^Toores v. Territory, su¬ 
pra. 

89. Minn.—State v. Mason, 189 N. 
W. 452. 152 Minn. 306. 

90. N.Y.—^In re Solovei, 293 N.Y.S. 
640, 260 App.Div. 117, motion de¬ 
nied 297 N.Y.S. 160, 250 App.Div. 
876, affirmed 12 N.E.2d 802, 276 N. 
Y. 647. 

91. N.Y.—In re Greenleaf, 28 N.Y.S. 
2d 28, 176 Misc. 666. 

92. U.S.—Camarota v. U. S., C.C.A. 
N.J., 111 P.2d 243, certiorari de¬ 
nied Camarato v. U. S., 61 S.Ct. 
16, 311 U.S. 661, 86 L.Bd. 416. 

93. Cal.—^People v. Schwarz, 248 P. 
990, 78 Cal.App. 66L 
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The general rules as to the right of a witness to j 
refuse to g^ve evidence which will incriminate him 
are applicable where the witness is testifying before 
a grand jury; and a discussion of the obligation to 
advise the witness of his right to refuse to answer 
will be found in the C.J.S. title Witnesses § 449, 
also 70 CJ. p 745 note 98 and 28 C.J. p 810 note 89; 
who may claim the privilege, in the C.J.S, title Wit¬ 
nesses § 451, also 70 C.J. p 746 note 31-p 747 note 
39; determination as to whether the answer to a 
question will tend to incriminate the witness, in the 
C.J.S. title Witnesses § 4S4, also 70 C.J. p 753 note 
35-p 754 note 43; and waiver of the privilege, in 
tile C.J.S. title Witnesses § 456, also 70 C.J. p 755 
note 58, p 758 notes 90-93, and 28 C.J. p 810 note 
86 . . 

(3) Testimony of Codefendants 

The practice of sending codefendants to the grand 
Jury to testify against each other, while ailowable, is not 
commended. 

The practice of sending . codefendants to the 
grand jury to testify against each other, while al¬ 
lowable, is not commended.^^ They may, however, 
be compelled so to testify unless the evidence tends 
to incriminate themes and, it has been held, even 
when the evidence does tend to incriminate them, 
although no use, can be made of such testimony 
against them in a criminal proceeding.^ 7 

c. SufSidency 

Grand Juries.should not find a bill on evidence merely 
sufficient to render the truth of the charge probable, 
but they should be convinced that the evidence before 
them, unexplained and uncontradicted, would warrant 
a conviction by a trial Jury. 

The evidence before a grand jury must be such 
as clearly to overcome the presumption of innocence 

94. N.C.~State v. Prlzell, 16 S.B. 

409, 111 N.C. 722. 

95. Tex.—^Bx parte Hughes, 121 S. 

W. 1118, 57 Tex.Cr. 82. 

28 C.J. p 810 note 93. 

96. TJ.S.—^TJ. S. V. Brown, D.C.Or,, 

24 P.Cas.No.14,671, 1 Sawy. 581. 

97- TJ.S.—U. S. V. Brown, supra. 

98: N.T.—^People v. Nicosia, 298 N. 

Y.S. 691, 164 Misc. 162—^People v. 

Acritelli, 110 N.T.S. 430, 67 Misc. 

574—^People v. Lindenbom, 62 N.Y. 

S. 101, 23 Misc. 426. 

.99. N.T.—^People V. Nicosia, 298 N. 

Y.S. 691, 164 Misc. 162. 

28 C.J. p 811 notes 96, 97. 

Authority to act on own knowledgre 
or evidence of witnesses see supra 

—^Ma^pnis’ Case, 112 A. 565, 

.ii^;Pa.^.l86.^ 

pW^~lh re Franklin County, 6 Ohio 
■K-ft-’d'*'#'. 6^1. I Ohlj) TSf.f. 450. 

8. Pk.-^^-Oommonwe€dth v. Mcllvaine, 


before an indictment can properly be found, ^8 and 
it has been held, sometimes by virtue of statutory 
provision that grand jurors should not find a bill 
on evidence merely sufficient to render the truth of 
the charge probable, but they should be convinced 
that the evidence before them, unexplained and un¬ 
contradicted, would warrant a conviction by a trial 
jury.9® It is not necessary, however, for the evi¬ 
dence to be sufficient that it should satisfy the grand 
jurors of the guilt of accused beyond a reasonable 
doubt,1 it being their duty simply to ascertain 
whether a prima facie case against him is made 
out.2 A statute requiring corroboration of accom¬ 
plice testimony to warrant conviction has been held 
to extend to proceedings before a grand jury which 
found the indictment.^ 

Where, because of some defect or irregularity in 
the indictment, it is necessary to find a second in¬ 
dictment for the same offense, the grand jury may 
act on the evidence taken on the finding of the 
first indictment without hearing testimony and re¬ 
examining the witnesses.^ 

§ 43. -Secrecy 

a. In general 

b. Inspection of minutes 

,c. Disclosure as criminal offense 

a. In G-^neral 

While it is the policy of the law to shield the pro¬ 
ceedings of grand Juries from public scrutiny, a court 
may in the furtherance of Justice remove the seal of 
privacy from grand Jury proceedings. 

From earliest times it has been the policy of the 
law to shield the proceedings of grand juries from 
public scrutiny,5 and statutes relating to the secrecy 

Conn.—State v, Kemp, S A.2d 63, 
126 Conn. 60. 

Lia.—State v. Taylor, 139 So. 463, 173 
La. 1010, certiorari denied Taylor 
V. State of Louisiana, 52 S.Ct. 408, 
285 U.S. 647, 76 L.Bd. 938—State 
V. Perry, 90 So. 406, 149 La. 1066. 
Md.—^Hltzelbergrer v. State, 196 A. 
288, 173 Md. 436—Coblentz v. State, 
166 A. 45, 164 Md. 658, 88 A.L.B. 
886 . 

N.J.—State V. Borg, 160 A. 189, 8 N. 
J.Mlsc. 849. 

N.Y.—^Ward Baking Co. v. Western 
Union Telegraph Co., 200 N.Y.S. 
866, 206 APP.D1V. 723—In re Attor¬ 
ney General of U. S., 291 N.Y.S. 
5, 160 Misc. 533—^People v. Kresel, 
264 N.Y.S. 193, 142 Misc. 88—In re 
Martin, 11 N.Y.S.2d 607, 170 Misc. 
919—People v. Blair, 33 .N.Y.S.2d 
183. 

Pa.—Commonwealth v. Gramigna, 89 
L€>.ck.Jur.' 174, 

S.a—State V. Bector, 156 S.EL 886, 


28 Pa.Diat & Co. 138, 26 DeLCo. 68, 
8 Som.Leg.J. 42—Commonwealth v. 
Dlttus, 17 Lanc.L.Rev. 127. 

3- N.Y.—People v. Vollero, 178 N.Y. 

S. 787, 108 Misc. 635. 

SSisdemeanor . 

An indictment for a misdemeanor 
may be returned on the evidence of 
a single witness, even though he is 
an accomplice, where no corrobora¬ 
tion is required to convict in such 
cases.—Britt v. State, 100 S.B. 796, 
24 Ga.App. 324. 

4. - Iowa.—State v. Clapper, 13 N.W. 
294, 69 Iowa 279. 

28 C.J. p 811 note 8. 

5. U.S.—Goodman v. U. S., C,C.A. 
Cal., 108 .P.2d 616, 127 A.L.R. 266— 
In re National Window Glass 
Workers, D.C.Ohio, 287 P. 219. 

Ark.—Collins v. State, 143 S.W.2d 1, 
200 Ark. 1027. . 

CaL—^People v. Foster, 248 P. 667, 
670, 198 CaL 112, 
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of such proceedings should be given a reasonable 
and liberal construction which will result in the ac¬ 
complishment of the purposes for which they were 
enacted.® In furtherance of this object the oath ad¬ 
ministered to grand jurors usually binds them to 
secrecy,"^ although it seems that the obligation of 
secrecy does not arise alone from the form of the 
oath and may exist in jurisdictions where no oath 
of secrecy is required.® 

The rule has been laid down by some authorities 
that the principle which would prevent disclosure 
by a grand juror extends to all persons required 
or permitted by law to be present, such as the prose¬ 
cuting attorney,® interpreters,^® the clerk of the 


§ 43 

grand jury,ii and the officer in attendance on it.^® 
Also, the privilege of secrecy as to proceedings be¬ 
fore a grand jury has been held to extend not only 
to g^and jurors as such and as witnesses, but to 
those who appear exclusively as witnesses before 
a grand jury,^® and witnesses before grand juries 
are sometimes bound to secrecy by their oath,^^ it 
being within the discretionary power of the court 
to impose an oath of secrecy not alone on grand 
jurors, but also on witnesses, if the court believes 
the precaution necessary in the investigation of 
crime,^® especially where the grand jury has re¬ 
quested imposition of the oath;i® but the oath of 
secrecy should be construed, if possible, so that it 
will harmonize with the fundamental law.^”^ How- 


390. 158 S.C. 212, citing Corpus 
Jlirls. 

Tex.—Barnes v. State, 116 S.W.2d 
408. 134 Tex.Cr. 461. 

28 C.J. p 812 note 26. 

Transcxi'blnfir of testimony 
The fact that testimony taken 
down in grand jury room by duly 
appointed stenographer was tran¬ 
scribed by public stenographers did 
not. without proof of prejudice, in¬ 
validate action of grand jury on 
ground that required secrecy of 
grand jtiry proceedings was not 
maintained.—^U. S. v. Amazon Indus¬ 
trial Chemical Corporation, D.C.Md., 
65 P.2d 254. 

Hot for protection of accused 

(1) The rule requiring secrecy of 
proceedings of Investigating grand 
Jury ’is for protection of common¬ 
wealth. grand jurors, and witnesses, 
and is not concerned with protecting 
accused, whose constitutional and 
statutory rights are not affected.— 
Commonwealth v. Kirk, 17 A. 2d 196, 
340 Pa. 346—Commonwealth v. 
Brownmiller, 14 A.2d 907, 141 Pa. 
Super. 107—^In re Delaware County 
Grand Jury Investigation, 30 DeLCo., 
Pa., 237. 

(2) Any failure of grand jury to 
keep secret its proceedings is not 
violative of any right of any defend¬ 
ant accused of crime, since law as to 
secrecy is not for benefit of such 
persons. 

Ga.—Howard v. State, 4 S.E.2d 418, 
60 Ga^App. 229. 

IjSu —State V. Genna, 112 So. 655, 163 
La. 701, certiorari denied Genna v. 
State of Louisiana, 48 S.Ct. 22, 275 
U.S. 522, 72 L.Bd. 406—State v. 
Brasseaux, 112 So. 650. 163 La. 
686, certiorari denied Brasseaux v. 
State of Louisiana, 48 S.Ct. 22, 275 
U.S. 522, 72 L.Bd. 405. 

IKeasons for secrecy 

(1) To prevent the escape of those 
whose Indictment may be contem¬ 
plated; to Insure the utmost freedom 
to the grand jury in its deliberations, 
and to prevent persons subject to 


indictment or their friends from im¬ 
portuning grand jurors; to prevent 
I subornation of perjury or tarnpering 
j with witnesses who may testify be¬ 
fore the grand jury and later ap¬ 
pear at the trial of those indicted 
by it: to encourage free and untram¬ 
meled disclosures by persons who 
have some Information with respect 
to the commission of crimes; and to 
protect the innocent accused who is 
exonerated from disclosure of the 
fact that he has been under inves¬ 
tigation, and from the expense of 
standing trial where there is no 
probability of guilt.—Schmidt v. U. 
S., C.C.A.Ohlo, 115 P.2d 394—U. S. 
V. Amazon Industrial Chemical Cor¬ 
poration, D.C.Md., 55 P.2d 254—U. S. 
V. Central Supply Ass*n. D.C.Ohio, 
34 F.Supp. 241. 

(2) One reason for secrecy is that 
the utmost freedom of disclosure of 
alleged crimes and offences by pros¬ 
ecutors may be secured. A second 
is that perjury and subornation of 
perjury may be prevented by with¬ 
holding the knowledge of facts tes¬ 
tified to before the grand jury, 
which, if known, it would be for 
the interest of the accused or their 
confederates to attempt to disprove 
by procuring false testimony. The 
third is to conceal the fact that an 
indictment is found against a party, 
in order to avoid the danger that 
he may escape and elude arrest on it, 
before the presentment is made. 

Ga-—^Howard v. State, 4 S.B.2d 418, 
424, 60 Ga.App. 229, citing Corpus 
Juris. 

La.—State v. Brasseaux. 112 So. 650, 
163 La. 686, certiorari denied Bras¬ 
seaux v. State of Louisiana, 48 S. 
Ct 22, 276 U.S. 522, 72 L.Bd. 406. 
N.T.—^In re Attorney General of U. 

S., 291 N.Y.S. 6, 160 Misc. 633. 

28 C.J. p 812 note 26 [a]. 

<3) Bvidence taken before grrand 
juries is confidential matter to which 
accused person has no right of ac¬ 
cess, and grand jurors and witness¬ 
es before grand jury, through their 
participation in grand jury proceed¬ 
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ings, occupy a special relationship 
to the state, and. for reasons ground¬ 
ed in public policy, testimony taken 
in the proceedings is privileged and 
confidential.—Goodman v. U. S., C. 
C.A.Cal.. 108 P.2d 616, 127 A.L.R. 
265. 

6. Tex.—^Huntress v. State ex reL 
Todd, Clv.App., 88 S.W.2d 636, er¬ 
ror dismissed. 

7. U.S.—Goodman v. U. S., C.C.A, 
Cal., 108 P.2d 616, 127 A.L.R. 266. 

Ark.—Collins v. State, 143 S.W.2d 1, 
200 Ark. 1027. 

H.T.—Ward Baking Co. v. Western 
Union Telegraph Co., 200 N.T.S. 
866, 205 App,Div. 728. 

Pa—^In re Delaware County Grand 
Jury Investigation, 80 Del.Co. 237. 
28 C.J. p 812 note 26. 

8. U.S.—Goodman v. U. S.. C.C.A. 
Cal.. 108 P.2d 516, 127 A.L.R. 265. 

28 C.J. p 812 note 27. 

9. Conn.—State v. Kemp, 9 A. 2d 68, 
126 Conn. 60. 

28 C.J. p 815 note 67. 

10. Conn.—State v. Chin Lung, 189 
A. 91, 106 Conn. 701. 

11. N.T.—Ward Baking Co. v. West¬ 
ern Union Telegraph Co., 200 N.T. 
S. 866, 206 App.Div. 723. 

28 C.J. p 815 note 69. 

19. La.—State v. Britton, 60 So. 

379, 131 La 877. 

28 ax p 816 note 70. 

13. U.S.—^U. S. V. Central Supply 
Ass^, D.C.Ohlo, 34 F.Supp. 241. 

Conn.—State v. Kemp, 1 A.2d 761, 
124 Conn. 639. 

28 C.X p 815 note 68. 

14. U.S.—Goodman v. U. S., C.C.A. 
CaL, 108 P.2d 616, 127 A.L.K. 266. 

28 C.J. p 813 note 30. 

Swearing witnesses generally see. su¬ 
pra § 41. 

15. U.S.—Goodman v. U. S., suprsu— 
U. S, V, Central Supply Ass*n, D.C. 
Ohio, 34 F.Supp. 241. 

16. U.S.—Goodman v. U. S., C.C.A. 
CaL. 108 P.2d 516, 127 A.L.II. 266. 

17- U.S.—Goodman V. U. S., supra 
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ever, a distinction has been made between grand 
jurors and others present before the grand jury.i® 

The competency of grand jurors and prosecuting 
attorneys as witnesses is considered in the CJ.S. 
title Witnesses §§ 107, 113, also 70 CJ. p 181 note 
40-p 182 note 45, p 183 note 66-note 78, and 28 CJ. 
p 813 note 33-p 815 note 72. 

Limitations of rule. Although it has been held 
that, after an indictment has been found and de¬ 
fendant has been apprehended, the policy of the 
law does not require the same secrecy as before,!^ 
it has also been held that the oath is a lasting obli¬ 
gation not limited by time or circumstance.^^ How¬ 
ever, while the proposition is sometimes broadly 
stated that the members of a grand jury cannot dis¬ 
close the proceedings that take place in the grand 
jury room,2i and the testimony is ordinarily confi- 

Blgrlit to advise with oonnsel 

Oath of secrecy required to be 
taken by a witness before a srrand 
Jury was construable in such manner 
that it did not prevent the witness 
from exercising: in a proper situation 
her right freely and in confidence to 
advise with her counsel.—Goodman 
V. XJ. S., supra. 

18. Minn.—^Loveland v. Cooley, 61 N. 

W. 188. 69 Minn. 269. 

28 C.J. p 816 note 71. 

Private knowledge of witness see In¬ 
fra this section note 33. 

19. U.S.—Metzler v. TJ. 

Cal., 64 F.2d 203. 

28 C.J. p 812 note 28. 

2<Xi U.S.—^U. S. V. Amei*lcan Medical 
A88*n, D.C.D.C., 26 F.Supp. 429. 

Testlmbny and names of witnesses 
Defendants have been held not en¬ 
titled to an order releasing witnesses 
before the grand Jury from their 
oath of secrecy, or to an order dis¬ 
closing names of witnesses who ap¬ 
peared before grand Jury, notwith¬ 
standing defendants’ contention that 
a denial of the order would deprive 
them of their constitutional guaran¬ 
ties.—^U. S. v. Central Supply Ass’n, 

D.C.Ohio, 84 F.Supp. 241. 

21. Minn.—William J. Burns Inter¬ 
national Detective Agency v. Holt, 

164 N.W. 690, 138 Minn. 166. 

28 C.J. p 813 note 81. 

22. U.S.—^U. S. V, So cony-Vacuum 
Oil Co., Wis., 60 S.Ct. 811, 310 

U. S. 160, 84 D.Bd. 1129, revers¬ 
ing, C.C.A., 105 F.2d 809, reversing, 

D.C., U. S. V. Standard Oil Co., 23 
F.Supp. 937, motion denied 24 F. 

Supp. 575, certiorari granted U. S. 

V. Socony-Vacuum Oil' Co., 60 S. 

Ct. 124, 308 U.S. 540, 84 L.Fd. 465 
and Socony-Vacuum Oil Co. v. U. 

S., 60 S.Ct. 124, 308 U.S. 540, 84 L.. 

Bd. 466, and rehearing denied 60 

1091,* 310 U.S. 668, 84 D.Ed. 
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dential,22 the rule does not, under all circumstances, 
prevent one from establishing what was done be¬ 
fore the grand jury,^^ and disclosure has been held 
wholly proper where the ends of justice require 
it,and a court may at any time in the further¬ 
ance of justice remove the seal of privacy from 
grand jury proceedings.^® It has been held that a 
release from the oath of secrecy can be granted 
only by a court^® of which the grand jury is a 
part.27 The secrecy of grand jury proceedings is 
not to be set aside on every request or suggestion, 
but only where there is probability of serious ille- 
gality,28 or where a clear and positive showing is 
made of gross and prejudicial irregularity influenc¬ 
ing the grand jury,^® and the action of the court 
in proceedings to set aside the seal of privacy is 
subject to review in an orderly manner by a tri¬ 
bunal of superior jurisdiction.®^ 

sential to protection of the witness. 
—Goodman v. U. S., C.C.A.Cal., 108 
P.2d 616, 127 A.L.R. 266. 

AdJonmmeiLt of grand Jury 

Fact that grand Jury has ad¬ 
journed and has been discharged is 
not essential to exercise of court’s 
discretion in allowing testimony giv¬ 
en before grand Jury to be disclosed 
in furtherance of Justice.—In re 
Grand Jury Proceedings, D.C.Pa., 4 
F.Supp. 283. 

26. U.S.—U. S. V. American Medical 
Ass’n, D.C.D.O., 26 F.Supp. 429. 

V. U. S., C.C.A. 
Ohio, 115 F.2d 394—In re Grand 
Jury Proceedings, D.*C.Pa., 4 F. 
Supp. 283. 

Admissibility not determined 

Where witnesses testified before 
grand Jury court was held author¬ 
ized to consent to disclosure of such 
testimony in proceeding in another 
court, but questions respecting ad¬ 
missibility of evidence before other 
court were for other tribunal.—In re 
Grand Jury Proceedings, supra. 

2a U.S.—Shushan v. U. S., C.C.A. 
La., 117 P.2d 110, 133 A.L.R. 1040, 
certiorari denied 61 S.Ot 1085, 313 

U. S. 574, 85 L.Ed. 1631, rehearing 
denied 62 S.Ct. 53. 314 U.S. 706, 86 
L.Ed. 664, certiorari denied New¬ 
man V. U. S.. 61 S.Ct 1086, 313 U. 
S. 674, 85 L.Ed. 1632, rehearing de¬ 
nied 62 S.Ct 63, 314 U.S. 706, 86 
L.Ed. 564, certiorari denied Miller 

V. U. S., 61 S.Ct lose, 313 U.S. 574, 
8'5 L.E<1 1532, rehearing denied 62 
S.€t 53, 314 U.S. 706, 86 L.Ed. 
664, certiorari denied Waguespack 
V. U. S., 61 S.Ct 1086, 313 U.S. 574, 
85 L.Ed. 1532, rehearing denied 62 
S.Ct 53, 314 U.S. 706, 86 LuEd. 564. 

U.S.—U. S. V. Central Supply 
Ass’n, D.C.Ohio, 84 F.Supp. 241. 

30. La.—State ex rel. De Armas v. 
Platt, 192 So. 659, 193 La. 928. 


S., C.C.A, 


Oil Co., 60 S.Ct 1091, 310 U.S. 668, 
84 L.Ed. 1421. 

2a N.Y.—Brandt v. Cohn, 300 N.T. 
S. 732, 262 App.Div. 649. 

24. U.S.—^U. S. V. Socony-Vacuum 
Oil Co., Wis., 60 S.Ct 811, 310 U.S. 
150. 84 L.Ed. 1129, reversing. C.C. 
A., 105 F.2d 809, reversing, D.C., 

U. S. V. Standard Oil Co., 23 F. 
Supp. 937, motion denied 24 F. 
Supp. 676, certiorari granted U. S. 

V. Socony-Vacuum Oil Co., 60 S.Ct 
124, 308 U.S. 540, 84 L.Ed. 455 and 
Socony-Vacuum Oil Co. v. U. S., 60 
S.Ct 124, 308 U.S. 540, 84 L.Ed. 
465, and rehearing denied 60 S.Ct 
1091, 310 U.S. 668, 84 L.Ed. 1421, 
and U. S. v. Socony-Vacuum Oil 
Co., 60 S.Ct 1091, 310 U.S, 668, 
84 L,Ed, 1421—Schmidt v. U. S., 
C.C.A.Ohio, 116 F.2d 394—^Metzler 
V. U. S., C.C,A.Cal., 64 P.2d 203— 
U. S. V. Central Supply Ass'n, D.C. 
Ohio, 34 F.Supp. 241—In re Grand 
Jury Proceedings, D.C.Pa., 4 F. 
Supp. 283—In re National Window 
Glass Workers, D.C.Ohio, 287 F. 
219. 

La—State v. Klfer, 173 So. 169, 186 
La 674. 

N.T.—People ex rel. Hlrschberg v. 
Board of Sup’rs of Orange County, 
167 N.E. 204, 251 N.T. 166, revers¬ 
ing 228 N.T.S. 873, 223 App.Div. 
855. 

28 C.J. p 813 note 32. 

2a U.S.—Goodman v. U. S., C.C.A. 
Cal., 108 F.2d 516, 127 A.L.R. 265 
—^U. S. V, Central Supply Ass’n, D. 
C.Ohio, 34 F.Supp. 241—In re Na¬ 
tional Window Glass Workers, D.C. 
Ohio, 287 F. 219. 

Discretion 

The district court may absolve a 
grand Jury witness from his oath of 
secrecy, and, where that course is 
requested by the witness, it would 
be an abuse of discretion to deny it 
if the coiirse should be deemed es- 
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While, in some jurisdictions, the common-law 
rule as to secrecy is modified only to the extent in¬ 
dicated by statute,a statute expressing an excep¬ 
tion to the rule has been held not to show that the 
rule should be applied when the reason therefor 
fails.32 

Disclosure not violatmg rule. The rule as to se¬ 
crecy is not violated where the disclosure does not 
relate to what took place or what was said in the 
grand jury room.33 Thus the secrecy of the pro¬ 
ceedings of the grand jury is not unduly invaded 
by a report to the court of the refusal of a wit¬ 
ness to testify,®^ or by a report that the charges 
were unwarranted and that the prosecuting attor¬ 
ney be permitted to transmit the minutes of the 
proceedings to the presiding justice for appropri¬ 
ate action against the complaining witness.35 Al¬ 
so, general statements by the grand jury which were 
published in newspapers to the effect that it was 
investigating a crime situation which had become 
deplorable, and which were in the nature of gen¬ 
eral presentments or recommendations, have been 
held not to violate the requirement of secrecy.36 


b. Inspection of Minutes 

While inspection of grand Jury minutes may be al¬ 
lowed in order to aid enforcement of the’ law, it has been 
held that the court will not place such minutes at the 
disposal of a litigant in a civil action. 

It is a rule in some jurisdictions, sometimes by 
virtue of statutory provisions, that minutes of 
grand jury proceedings not be revealed,^7 and they 
are available only to the court, prosecuting attor¬ 
ney, and persons to whom the court grants permis¬ 
sion to inspect them on notice to and after hear¬ 
ing the prosecuting attomey.38 While an inspec¬ 
tion of the minutes may be granted to defendant in 
a criminal case, see Criminal Law §§ 956, 1036, 
the courts are not limited to applications by de¬ 
fendants to exercise their inherent power to per¬ 
mit inspections of grand jury minutes,^^ as 

such motions are addressed to the discretion of the 
court,there must be a substantial basis for the 
allowance of such inspection,^! and it has been held 
that the court has no jurisdiction to place the min¬ 
utes of a grand jury at the disposal of a litigant 
in a civil action^^ However, an inspection of 
grand jury minutes may be allowed in order to aid 
in the enforcement of the law>3 


31. Mo.—state v. McDonald, 119 S. 
W.2d 286, 842 Mo. 998. 

32. N.Y.—People ex rel. Hirschberg 
V. Board of Sup'rs of Orange Coun¬ 
ty, 167 N.B. 204, 261 N.T. 156, re¬ 
versing 228 N.T.S. 873, 223 App. 
Div. 855. 

33. Conn.—State v. Kemp, 1 A.2d 
761, 124 Conn. 63'9. 

Names of witnesses on bill 
■Where two bills of indictment 
charging defendant with the offense 
of which he was convicted were sent 
to the grand jury at different terms, 
and the first was ignored and the 
second was returned “a true bill,” 
and defendant on cross-examination 
of a witness for the state proved 
the return of the first bill and the 
discharge of defendant, the state 
was properly permitted to show, on 
redirect examination, that the sec¬ 
ond bill had the names of additional 
witnesses thereon.—State v. Kee, 119 
S.B. 893, 186 N.C. 473. . 

Compaxison. of slgnatiires 
‘Comparison between signature 
shown witness and signature made 
by defendant in grand Jury room, 
without disclosure of proceedings of 
grand jury, was held not violative 
of a statute, prohibiting divulging 
of secrets of grand jury.—Bell v. 
State, 268 S.W, 168, 99 Tex.Cr. 61. 
Private knowledge of witness 

The oath by which witnesses be¬ 
fore grand jury were sworn to se¬ 
crecy merely prevented witnesses 
from disclosing what took place in 
the grand jury room, Including the 


testimony they or others there gave, 
but would not prevent witnesses 
from giving to accused any informa¬ 
tion they might have relevant to the 
prosecution, even though it was the 
same information as to which the 
witnesses testified before the grand 
jury.—State v. Kemp, 1 A.2d 761, 124 
Conn. 639. 

34i Mich.—^In re Archer, 96 N’.W. 

442, 134 Mich. 408. 

N.Y.—^People v. Kelly, 12 Abb.Pr. 
150, 21 How.Pr. 64, affirmed 24 N.Y. 
74. 

35. N.Y.—Application of Knight, ^8 
N.T.S.2d 363, 176 Misc. 635. 

3ft Ga.—^Howard v. State, 4 S.B. 2d 
418, 60 Ga.App. 229. 

37. N.Y.—In re Martin, 11 N.Y.S. 
2d 607, 170 Misc. 919—In re At¬ 
torney General of XT. S., 291 N.Y.S. 
5, 160 Misc. 533. 

38. N.Y.—In re Martin, 11 N.Y.S.2d 
607, 170 Misc. 919. 

39. N.Y.—In re Attorney General of 
U. S., 291 N.Y.S. *5, 160 Misc. 633. 

40. N.Y.—In re Martin, 11 N.Y.S.2d 

607, 170 Misc. 919—People v. 

Bwald, 259 N.Y.S. 314, 144 Misc. 
657—In re Crain, 250 N.Y.S. 249, 
139 Misc. 799. 

41. N.Y.—In re Martin, 11 N.Y.S.2d 
607, 170 Misc. 919. 

42. N.T.—Dworetzky v. Monticello 
Smoked Pish Co., 12 N.Y.S.2d 270, 
256 App.Div. 772—In re Cooper’s 
Estate, 7 N.Y.S.2d 120, 255 App. 
Div. 794—In re Crain, 250 N.Y.S. 
249, 139 Misc. 799—^Mann v. Dela- 
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ware, L. & W. R. Co., 163 N.T.S. 
1050, 99 Misc. 358, affirmed 164 N. 
Y.S. 1102, 177 App.Div. 962. 
Jurisdiction of motion by defendant 
in criminal case after transfer of 
Indictment for trial see Criminal 
Law § 153. 

Motions not indisoximinat^ granted 
While statutory provisions for in¬ 
spection of grand jury minutes are 
not mandatory, county court cannot 
indiscriminately permit any private 
litigant to inspect such minutes.— 
In re Martin, 11 N.Y.S.2d 607, 170 
Misc. 919. 

Jurisdiction of application 
Application for inspection of tes¬ 
timony taken before grand jury was 
within jurisdiction of supreme court 
—People V. Ewald, 259 N.Y.S. 314, 
144 Misc. 657. 

Effect of prior publicity 

The fact that minutes have al¬ 
ready been divested of their secrecy 
has been held to disarm court of au¬ 
thority conferred on it to issue an 
order with respect thereto.—^In re 
Martin, 11 N.Y.S.2d 607, 170 Misc. 
919. 

4ft N.Y.—^Dworetzky v. Monticello 
Smoked Fish Co., 12 N.T.S.2d 270, 
256 App.Div. 772. 

Prosecuting officer of foreign juris¬ 
diction 

Application of United States attor¬ 
ney general for inspection of min¬ 
utes of grand jury which investi¬ 
gated affairs of certain title compa¬ 
ny was granted where purpose there¬ 
of was prosecution of federal indict- 
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c. Disclosure as Criminal Offense 

The diaeloeure of secrets of the grand Jury Is an In- 
dfctable offense under some statutes. 

At common law, if a g^rand juror disclosed to a 
person accused the evidence before the grand jury 
in his case he was guilty of a high misdemeanor. 
Formerly he became accessory to the crime if it 
was a felony, and a principal, if it was treason,^^ 
and under statutes in some jurisdictions the dis¬ 
closure of the secrets of the grand jury, under cer¬ 
tain circumstances, is an indictable offense.^6 

Disclosure of secrets of grand jury as contempt 
is discussed in Contempt § 22. 

The recipient of the disclosure is guilty of no of¬ 
fense under a statute making the disclosure of the 
secrets of the grand jury by a grand juror, witness, 
or officer of the court an offense.^® 

§ 44. - Record of Findings and Proceed¬ 

ings 

In some Jurisdictions, a record of proceedings before 
a grand jury Is authorized or required. 

The primary purpose of preserving a record of 


grand jury proceedings is to aid the courts and the 
prosecuting attorney,^'^ and it has been held that 
recording of the finding of a grand jury is as es¬ 
sential as the recording of the verdict of a petit 
jury.^s The record of a grand jury need not af¬ 
firmatively show that biased members were asked 
to retire.**^ 

Minutes of evidence. In the absence of statute 
the grand jury is not bound to keep a record of 
the evidence before it,®^ although under statutes in 
some jurisdictions minutes of testimony given be¬ 
fore the grand jury are authorized or required.®! 
Where a statute requires the grand jury to take the 
minutes of the evidence, it is not necessary that 
the evidence should be written down in full,®^ nor 
need such minutes be signed by the witnesses who 
testify.®^ 

Minutes of the evidence when properly returned 
and filed become a part of the records of the court 
and are to remain in its custody,®^ although the 
custody thereof is sometimes confided to the pros¬ 
ecuting officer.®® 

Unless made so by statute, the minutes of the 
testimony taken before the grand jury are not con- 


ments for using: mails to defraud In 
sale of mortgragres and mortgrage cer¬ 
tificates and not to serve private In¬ 
terests or to aid private litigant.— 
In re Attorney General of U, S., 291 
N.Y.S. 5, 160 Misc. 6S3. 

Conduct of pulilio officer 

(1) Grand jury’s minutes may bo 
delivered over for purposes of secret 
investigation of conduct of public 
officer, and in investigation of charg¬ 
es against district attorney, by com¬ 
missioner appointed to investigate 
his conduct court should, where nec¬ 
essary, grant commissioner’s motion 
for Inspection of grand jury minutes 
in particular proceedings conducted 
by attorney, and should not consider 
charge of commissioner’s disqualifi¬ 
cation.—In re Crain, 250 N.T.S. 249, 
139 Misc. 799. 

(2) Application for Inspection of 
testimony taken before grand jury 
should be denied, where testimony 
was sought for use in noncriminal 
investigation of conduct of clerk of 
city court—People v. Bwald, 259 N. 
T.S. 314, 144 Misc. 657. 

Oenlaa duxing^ investigratioiL 

Governor’s application during 
grand jury^s investigation of charges 
against judges for copies of its min¬ 
utes concerning certain judge de¬ 
nied!—^In re Attorney General, 2o9 N. 
Y".S. 318, 145 Misc. 381. 

44.' llS.—Schmidt y. XT. S., C.C.A. 

Ohio^ 115 P.2d 394—Goodman v. IT.j 


a, C.C.A.Cal., 108 F.2d 516, 127 A. 
1..R. 265. 

28 C.J. p 815 note 74. 

45. Tex.—^Addison v. State, 211 S. 

W. 225, 86 Tex.Cr. 131. 

28 C,J. p 815 note 76. 

40. Mo.—^Ex parte Holliway, 199 S. 
W. 412, 272 Mo. 108. 

47. N.T.—^In re Attorney General of 
XT. a, 291 N.T.S. 5, 160 Misc. 633. 

4& N.C.—State v. Brown, 81 N.C. 

668 . 

W.Va.—State v. Heaton, 23 W.Va. 
773. 

Minuto entry held sufficient 

Minute entry, reciting that district 
court met on certain date, that all 
grand Jurors were present and an¬ 
swered to their names, that court 
charged grand jury, and that latter 
retired to jury room for delibera¬ 
tion, and came into court and report¬ 
ed certain true bills, including one 
against defendant for murder, which 
was signed by foreman of grand ju¬ 
ry aud filed by clerk on such date, 
was held to show that entire grand 
jury that had answered to their 
names and been charged reported 
such bill in open court on that day. 
—State V. Harvey, 106 So. 28, 169 
La. 674, error dismissed Harvey v. 
State, 47 S.Ot 20, 273 U.S. 636, 71 
L.Ed. 815. 

49. Cal,—^People v. Tennant, 88 P. 
2d 937, 82 Clal.App.3d 1. 
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50. Ga.—Thompson v. State, 89 S.B. 
607, 18 Ga.App. 488. 

28 C.J. p 811 note 10. 

51. N.T.—^In re Attorney General 
of U. S., 291 N.T.S. 6, 160 Misc. 
533. 

28 C.J. p 811 note 11. 

59. Iowa.—State v. Majrtin, 228 N. 

W. 1, 210 Iowa 376. 

28 C.J. p 811 note 12. 
munaterial testimony 

Grand jury need not encumber Its 
minutes with immaterial testimony. 
—State V, Martin, suprcL 

63. Ind.—^Hinshaw v. State, 47 N.R 
167, 147 Ind. 334. 

Statute directory 

Statute requiring that evidence 
taken before grand Jury be read over 
to, and signed by, witness has been 
held directory.—State v. Ottley, 126 
N.W. 834, 147 Iowa 329. 

54, Iowa.—Ford v. Dilley, 156 N.W. 
513, 174 Iowa 243. 

28 C.J. p 812 note 14. 

XTnlmportaut testiinony 
Where minutes of testimony of 
person whose name is not indorsed 
on indictment are not returned as 
not being of sufficient importance, 
they do not become part of record.— 
State V. Lewis, 65 N.W. 296, 96 Iowa 
286. 

55. N.T.—Matter of Osborne, 117 N. 
T.S. 169, 62 Misc. 575. 

28 C.J. p 812 note 15. 
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elusive,and are not ordinarily to be considered 
or used as evidence save for the purpose of im- 
peachment.57 However, while they are sometimes 
made conclusive as to what names are or should 
be indorsed on the indictment,58 such fact does not 
preclude the use of evidence other than the minutes 
on the trial in order to determine whether a certain 
witness was in fact examined before the grand 
jury.5^ 

Inspection of grand jury minutes is considered 
supra § 43. 

§ 45. Liabilities of Jurors 

While grand Jurors are protected In the discharge of 
their duties, they are subject to the supervision and con¬ 
trol of the court for any violation of such duties. 

Grand j*urors are protected in the discharge of 
their duties during the whole of their proceedings,®® 
and it is a general rule, recognized by statute in 
some jurisdictions, that a person cannot be held to 
answer in an action for malicious prosecution for 
what he said or did, as a member of the grand jury, 
however malicious or destitute of probable founda¬ 
tion his action may have been.®^ It has been held, 
however, that, where process is issued on the com¬ 
plaint of a grand juror for an offense which he has 
no authority to prosecute, he is liable in an action 
for trespass by the person injured.®^ 


Report of grand jurors as privileged is considered 
in the C.J.S. title Libel and Slander § 104, also 36 
C.J. p 1260 notes 60-^ and 28 C.J. p 817 note 93. 

The members of a grand jury are subject to the 
supervision and control of the court for any viola¬ 
tion of their duties,®® and are liable to punishment 
both at common law and under statute for various 
violations of the duties of their office.®^ 

§ 46. Interference with Jury 

Attempts to Influence the action of grand Jurors in 
matters before them or likely to come before them con¬ 
stitutes an offense under statutes In some Jurisdictions. 

Communications on the part of private individu¬ 
als with grand jurors and solicitations for the pur¬ 
pose of influencing their action in matters before 
them or likely to come before them constitute an 
offense under some statutes,®® and have been held 
to constitute contempt of court apart from statu¬ 
tory provision, as shown in Contempt § 22. 

§ 47. Compensation of Jurors 

The right of a grand Juror to compensation and the 
amount thereof is dependent on statutory provisions. 

The right of a grand juror to compensation and 
the amount thereof is dependent on statutory pro¬ 
visions.®® A member of the grand jury is prop¬ 
erly allowed extra compensation for his services as 
stenographer.® 7 


66. Iowa.—State v. Ottley, 126 N. 

W. 334. 147 Iowa 329. 

28 C.J. p 812 note 17. 

57. Iowa.—Orr v. Cornell, 166 N.W. 
296. 

28 C.J; p 812 note 18. 

58. Iowa.—State v. Miller, 64 N.W. 
288, 95 Iowa 368—State v. Xiittle, 
42 Iowa 51. 

58i Iowa.—State v. Marshall, 74 N. 

W. 763, 105 Iowa 38. 

6a Ind.—Griffith v. Slinkard, 44 N. 
E. 1001, 146 Ind. 117. 

61. Tex.—Bailey v. Victoria Bank & 
Trust Co., Civ.App., 114 S.W-2d 
920, 921, citing* Corpus Jtirls. 

28 C.J. p 816 note 91, p 817 note 92. 

68. Conn.—^Allen v. Gray, 11 Conn. 
95. 

63. U.S.—^Application of Texas Co., 
D.C.m. 27 P.Supp. 847. 

28 C.J. p 817 note 95. 

Misconduct of juror as constituting 
contempt see Contempt 9 22. 

64. Conn.—^Watson v. Hall, 46 Conn. 
204. 

28 C.J. p 817 note 96. 

Disclosure of secrets of grand jury 
as offense see supra 9 43. 

6a U.S.—Duke v. U. S., C.C.A*Va., 


90 P.2d 840, 112 A.D.R. 317, cer-i 
tiorari denied 58 S.Ct. 33, 302 U.S. | 
683, 82 L.Ed. 528, motion granted 
58 S.Ct. 53, motion denied 58 S. 
Ct. 135, 302 U.S. 649, 82 L.Bd. 503, 
rehearing denied 58 S.Ct. 261, 302 
U.S. 650, 82 D.Ed. 504, rehearing 
denied 58 S.Ct. 135, 802 U.S. 775, 82 
L.Ed. 600, motion denied 58 S.Ct 
261, 802 U.S. 650, 82 D.Ed. 504. 

28 C.J, p 817 note 98. 

Attempt to Influence grand Juror as 
embracery see Embracery 9 2. 
X^etter to grand Jury 

The delivery to foreman of grand 
jury, by one who thought that a 
certain charge would be preferred 
against him, of letter asking permis¬ 
sion to make a statement, and if 
such permission were denied, asking 
jury to consider facts therein stated, 
although addressed to grrand jury as 
a body and Intended to be seen by 
all. of the jurors, violated statute 
prohibiting attempts to influence 
grand jury by sending letters relat¬ 
ing to matters pending before them, 
and he cannot deny that he attempt¬ 
ed thereby to Influence grand jury, as 
one is presumed to intend the natur¬ 
al and probable consequences of acts 
intentionally done.—^Duke v. U. S., 
supra. 


ea Iowa.—Park v. Polk County, 261 
N.W. 508, 220 Iowa 120. 

28 C.J. p 817 note 1. 

&BCOvery of excess payment 

In action at law by grand juror to 
recover mileage from his place of 
residence for each day he was in at¬ 
tendance as a member of grand Jury, 
county was held not estopped from 
claiming recovery on counterclaim 
for excess mileage paid erroneously 
and contrary to statute.—^Park v. 
Polk County, supra. 

Power of court 

Orders of district court directing 
clerk to certify to county auditor for 
payment fixed amounts as mileage 
due to members of grand jury were 
held void, since statutes fix mileage 
and impose duty of making such cer¬ 
tificate on clerk and not on court.— 
Park V. Polk County, supra. 

OompntatloiL of mileage 
Grand juror was held entitled to> 
mileage from his place of residence 
only for first day of attendance, afid 
not for each day he was in attend¬ 
ance as a member of grand jury.— 
Park V. Polk County, supra. 

67. Mich.—^People v. Lauder, 4*6 N. 
W. 956, 82 Mich. 109. 
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GBAND JURY BOX. See Grand Juries § 9. 

GRAKD LARCERT. See the C.J.S. title Larceny 
§ 1, also 36 C.J. p 736 notes 35-38. 

GRAND LIST. See Grand ante p 977 note 3 (10). 

GRAND LODGE or SUPRElilE LODGE. See 
Grand ante p 977 note 3 (11). 

GRANDMAL. See the C.J.S. title Insane Persons 
§ 2, also 32 C.J. p 611 notes 71-73. 

GRANDMOTHER. A grand or super mother the 
mother of either of one's parents.^ 

GRANDNEPHEW and GRANDNIEOE. As enti¬ 
tled to intestate succession see Descent and Dis¬ 
tribution § 35 c; and as beneficiary under a will 
see the C.J.S. title Wills § 664, also 69 C.J. p 193 
notes 59, 60. 

GRANDPARENT. The parent of one's parent; 
an ancestor in the second degree; a grandfather or 
grandmother.^ Within a statute imposing duty of 
support, the term has been held not to include the 
parents of a putative father of a child bom out of 
wedlock.^ 

GRAND RAFFLE. See Gaming § 1. 

Grandson, in its primary sense, a term which 
refers to a legitimate son of a son or daughter,^ 
that is, a legitimate gi:andchild.® 

GRANDSTAND PLAY. See Grand ante p 977 
notes !, 2. 

Pa.—Commonwealth v. Shipp, 86 
‘ P^L.J. -id.. 

2. .- Black L..D. 

As entitled to intestate succession 
see Descent and Distribution § 37. 

3. Standard D. 

As entitled to intestate succession 
see Descent and Distribution § 37. 

4. N.Y.—^Anonymous v. Anonymous, 

23 N.T.a2d 598, 603, 174 Misc. 906. 

5. K.B.—Doe V. Taylor, 6 N.B. 626, 

650. 

6- IlL—Stearns v. Stearns, 33 N.B. 

id 481, 484. 376 Ill. 283. 

As entitled to Intestate succession 
see Descent and Distribution § 27; 
and as beneficiary under a will see 
the C.J.S. title Wills 661, 656,, 

663, also 69 C.J. p 172 notes 78-82, 
p 180 note 67-p 183 note 80, p 192 
note 28—p 193 note 68. 

7. B^uik L.D. 

S.' Bfttck'LuD. 

9 . Black L.l>. 


GRANGE. A farm furnished with barns, grana¬ 
ries, stables, and all conveniences for husbandry.^ 

GRANGEARIUS. A keeper of a grange or farm.^ 

GRANGER CASES. A name applied to a number 
of cases decided by the supreme court of the United 
States in 1876, arising out of an agitation com¬ 
menced by the grangers which resulted in the en¬ 
actment of statutes for the regulation of the tolls 
and charges of common carriers, warehousemen, and 
the proprietors of elevators.^ 

GBANGIA. Agrange.l0 

GRANITE. A rock composed of orthoclase felds- 
spar, mica, and quartz, and having a thoroughly 
crystalline granular texture.il 

GRANJERfA. In Spanish law, the income from 
land and, sometimes, from any source.i^ 

GRANOS. In Spanish law, grain, the subject of 
rather extensive legislation. It is expressly pro¬ 
vided that the word “muebles”—^furniture—does 
not include ''granos."i5 

GRANT. 

In General 

A word which has. a peculiar and appropriate 
meaning in the law, and is to be construed and 
understood according to such meaning ;14 but its 
signification, in particular cases is to be determined 
from its connection and the manner of its use.i5 

dressed to scale and ornamented and 
polished to design.—^Murphy v. U. S., 
Pa., 162 P. 871, 872, 89 C.C.A. 661.- 
Tariff on monumental or building 
stone see Customs. Duties § 33 note 
iS. 

(2) Granite linoleum, described as 
that In which the paste contains 
masses or spots of different colors, 
which colors remain separate in the 
completed fabric.—tJ, S. v. Scott, C. 
C.Mass., 164 F. 285, 287. 

(3) “Three story granite build¬ 
ing,” as designating a building with 
a granite front only, and three stories 
high in the front and rear, although 
only one story high in the middle.— 
Medina v. Builders’ Mut F. Ins. Co., 
120 Mass. 225, 226. 

HL Bscriche Diccionario. 

13. Bscriche Diccionario citing Civ. 
Code of Spain art 346. 

14. Wis.—^McVey v. Green Bay & M. 
R. Co., 42 Wis. 632, 536. 

15. Mich.—Balnton v. Clark Bquip- 


Ck>iuititntioxiallty upheld 

The “Granger cases” are reported 
4n Munn v. State of Illinois, 94 U. 
S, 113, 24 L.Ed. 77, Chicago, B. & 
Q. R. Co. V. State of Iowa, 94 U.S. 
166, 24 L.Bd. 94, Peik v. Chicago & 
N. W. R Co., Wia, 94 U.S. 164, 24 
L.Ed. 97, Chicago, M. & St P. R Co. 
V. Ackley, Wis., 94 U.S. 179, 24 L.Bd. 
99, and Winona & St P. R Co. v. 
•Blake, Minn., 94 U.S. 180, 24 Li.Bd. 
99; and in them the supreme court 
affirmed the common-law doctrine 
that private property appropriated 
by the owner to a public use is 
thereby subjected to public regula¬ 
tion. The two most frequently cit¬ 
ed are Munn v. State of Illinois and 
Chicago, B. & Q. R Co. v. State of 
Iowa.—^Black IaD. 

la Black X..D. 

11. Century D. 

Phrases constraed 

(1) /’Granite . • • dressed or 

polished,” an apt description of 
finished parts of a monument, 
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As a Noun 

-^In G-eneral. The act of granting; a bestow¬ 
ing or conferring; a boon, a concession, a g^ift;^^ 
also the thing granted or bestowed.!'^ As applied 
to grants by public authority, the word "grant” im¬ 
plies the conferring by the sovereign power of some 
valuable privilege, franchise, or other right of like 
character on a corporation, person, or class of per¬ 
sons an act evidenced by letters patent under 
the great seal, granting something from the king to 
a subject.^® In a somewhat different sense, an ad¬ 
mission of something as true.^O 

-^As a Contract. A grant is said to be a contract 

executed, that is, one in which the object of the 
contract is performed.^! Ordinarily, the essential 
elements of a contract are necessary to constitute a 
grant, such as competent parties and a subject mat- 
ter,^2 a legal consideration,23 a mutuality of agree- 
ment^* and of obligation.^^ in the case of oth¬ 


er contracts in writing, it ordinarily comprehends 
something more than the mere execution of the in¬ 
strument; it includes a delivery of it.^® It is not 
indispensable, however, that technical words be 
used.27 

-Transfer of Property. As a technical term, 

originally used to signify a conveyance of an in¬ 
corporeal hereditament whereof no livery could be 
had, but now of far more extended application, see 
Deeds § 1 c -notes 54-63. While the term is com¬ 
monly used to denote private oonveyanees,^^ it has 
been characterized as a nomen generalissimum, ap¬ 
plicable to all sorts of conveyances,39 and in this 
sense has been defined as a transfer of property, 
real or personal, by deed or writing.^® The follow¬ 
ing notes contain examples of what, under particu¬ 
lar circumstances and according to the subject mat¬ 
ter and the context, the term may be applied to, or 
be held to include^i or what the term may be held 


ment Co.. 178 N.W. 61, 53, 210 
Mich. 602. 

28 C.J. p 818 note 21. 

16. La.—State v. New Orleans, 24 
So. 666, 670, 60 ria.Ann. 880. 

Impoxts a concessioxL*’ 

N.Y.—^Archer v. Eckerson, 42 N.T.S. 
187, 139, 10 App.Dlv. 698. 

17. La.—State v. New Orleans, 24 
So. 666, 670, 60 La.Ann. 880, 889. 

1& XT.S.—Downs v. U. S., Md., 113 
P. 144, 147, 51 O.O.A. 100. 
Farticiilar appUoatioxui 

(1) Grant of discharge of an en¬ 
listed man.—^North v. Appleton, 12 N, 
T.S. 72. 73, 25 Abb.N.Cas. 389. 

(2) Grant of a franchise.—^Dart¬ 
mouth College V. Woodward, N.H., 4 
Wheat. (U. S.) 518, 658, 4 L.Ed. 629. 

(3) Grant or bounty on sugar.— 
Downs V. U. S., Md., 113 P. 144, 150, 
151, 51 C.C.A. 100. 

(4) In California the term has 
often been used by the people to des¬ 
ignate all concessions of the Mexi¬ 
can government “The term grant, 
as almost universally used in Cali¬ 
fornia, both in legal proceedings and 
common parlance, does not, necessar¬ 
ily, have this signification [perfect 
title]. It is a matter of public no¬ 
toriety, and a part of the general 
history of the country . 

that there are, in the whole State of 
California, but very few of that class 
of Mexican titles, which have some¬ 
times been called 'perfect titles.* ’*— 
Seale v. Ford, 29 Cal. 104, 108—Min- 
turn V. Brower, 24 Cal. 644. 

19. Colo.—Estes Park Toll Road Co. 
V. Edwards, 32 P. 549, 650, 3 Colo. 
App. 74. 

aa La.—State v. New Orleans, ^4 
So. 666, 670, 60 LaAnn. 880. 


21. U.S.—^Dartmouth College v. 
Woodward. N.H., 4 Wheat. (U. S.) 
617, 693, 4 L.Ed. 629. 

28 C.J. p 818 note 31. 

“Executed contract** defined see Con¬ 
tracts S 7. 

22. Subject matter recLui^red 

(1) “The word 'grant* . . • 

must have a thing to operate upon, a 
thing in the objective case, and its 
operation is limited to the thing 
specified as granted, the thing shown 
by the whole deed to have been in¬ 
tended to be granted, and if that is 
only a right of way, the word 'grant* 
passes that only.**—^Uhl v. Ohio Riv¬ 
er R. Co., 41 S.B. 340. 344, 61 W.Va 
106. 

(2) “A grant implies a disposition 
of a thing in esse, or potentially so.” 
—^Everman v. Robb, 62 Miss. 653, 
659, 24 Am.R. 682. 

23. U.S.—^Birmingham Waterworks 
Co. V. Birmingham, D.C.Ala., 211 F. 
497, 513. 

Iowa.—^Des Moines County Agricul¬ 
tural Soc. V. Tubbesing, 64 N.W. 
68. 87 Iowa 138, 140. 

24. U.S.—Standard Oil Co. v. U. S., 
Ill., 164 F. 376, 390, 90 C.C.A. 364. 

Or.—Portland v. Public Service Com¬ 
mission, 173 P. 1178, 1180, 89 Or. 
325. 

25. U.S.—^Fletcher v. Peck, Mass., 6 
Cranch 87. 137, 3 L.Ed. 162. 

28 C.J. p 818 note 38. 

"A grant, lu its own nature, 
amounts to an extinguishment of the 
right of the grantor, and implies a 
contract not to re-assert that right.’* 
—^Fletcher v. Peck, supra—28 C.J. p 
818 note 38 [a]. 

20. N.Y.—People v. Potter, 1 Edm. 
Sel.Cas. 235, 240. 

27. Va.—^Barksdale v. Hairston, 81 
Va. 764, 766. 


28l N.Y.—^Water Power and Control 
Commission v. Niagara Falls Pow¬ 
er Co., 30 N.Y.S.2d 371, 377, 262 
App.Dlv. 460. 

•29- Cal.'—Faivre v. Daley, 29 P. 

256, 257, 93 Cal. 664. 

28 C.J. p 819 note 61. 

Particular appUcatioiLs 

(1) As used in a treaty, it compre¬ 
hends not only those concessions 
which are made in form, but also 
any concession, warrant, order, or 
permission to survey, possess or set¬ 
tle, whether evidenced by writing or 
parol or presumed from possession. 
—Bryan v. Keniiett, Mo., 6 S.Ct. 407, 
413, 113 U.S. 179, 28 L.Ed. 908—28 
C.J. p 820 note 77. 

(2) The term “grant** in Scotland, 
is used with reference either to orig¬ 
inal dispositions of land, as when a 
lord makes grants of land among 
tenants; or to gratuitous deeds. In 
such case, the superior or donor is 
said to “grant” the deed, an expres¬ 
sion totally unknown In English law. 
—^Black L.D. 

SOi U.S.—Commissioner of Internal 
Revenue v. Plestcheeff, C.C.A., 100 
F.2d 62, 64. 

31. "Gfrant” may apply to or Include 

(1) An agreement under seal.— 
Bailey v. Agawam Nat. Bank, 76 N.B. 
449, 451, 190 Mass. 20, 112 Am.S.R. 
296, 3 L.R.A.,N.S., 98. 

(2) Bargains and sales.—^Faivre v. 
Daley, 29 P. 256, 267, 93 Cal. 664— 
28 O.J. p 819 note 52. 

(3) Charges.—Faivre v. Daley, su¬ 
pra—28 C.J. p 819 note 63. 

(4) Confirmations.—Simmons v. 

Augustin, 3 Port. (Ala.) 69, 98. 

(6) A demise.—Darby v. Callagh¬ 
an, 16 N.Y, 71, 75. 

(6) A devise.—Commissioner of 
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not to include.32 

^^Q-rant” has been held equivalent to, or synony¬ 
mous with, “concession” see 15 C.J.S. p 800 note 
65, “conveyance” see 18 C.J.S. p 94 note 6, “de¬ 
mise” see 26 C.J.S. p 706 note 37, “feo6!ment,”33 
and “patent” see the C.J.S. title Public Lands § 
187, also 28 C.J. p 820 note 88 [a], [b]. It has 
been compared with, or distinguished from, “claim” 
see 14 C.J.S. p 1185 note 77, “conveyance” see 18 
C.J.S. p 94 note 9, “dedication” see Dedication § 
1 notes 10-14, “gift” see Gifts § 5, “lease,”^^ and 
^^icense” see the C.J.S. title Licenses § 3, also 28 


C.J. p 818 note 38 [b]. 

-^Ih Phrases. The noun has been used in phrases 

which have received judicial interpretation, as in¬ 
dicated in this subdivision. 

Grant of incorporation, A compact between the 
crown and a certain number of the subjects, the 
latter of whom undertake, in consideration of the 
privileges which are bestowed, to exert themselves 
for the good government of the place.^® 

Other phrases are listed in the note.36 Still oth- 


Internal Hevenue v. Plestcheeff, -C. 
C.A., 100 F.2d 62. 64. 

(7) Feoffments.—^Faivre v. Daley, 
29 P. 266, 267, 98 Cal. 664-—28 C.J. p 
819 note 66. 

(8) Gifts.—Faivre v, Daley, supra 
—28 C.J. p 819 note 66. 

(9) Leases generally.—^Darby v. 
Callaghan, supra—28 C.J. p 819 note 
67. 

(10) Leases In writing or by deed, 
and sometimes by word without 
writing.—^Faivre v. Daley, supra. 

(11) A mortgage. 

Kan.—^Hanrion v. Hanrion. 84 P. 381* 
382, 73 Kan. 25, 117 Am.S.R. 463. 
Mont.—Bass v. Buker, 12 P. 922, 924, 
6 Mont 442. 

(12) A quitclaim deed.—McFar¬ 
land V. Walker. 181 P. 248, 260, 40 
Cal.App. 508. 

(13) Releases.—Simmons v. Au¬ 
gustin, 3 Port. (Ala.) 69, 93. 

(14) A sale rather than a lease.— 
Des Moines County Agricultural Soc. 
V. Tubbesslng, 54 N.W. 68, 87 Iowa 
138. 

(16) Surrenders.—Simmons v. Au¬ 
gustin, supra. 

3S. Held not to include 

(1) The apportioning of the terri¬ 
tory of a county into administrative 
districts.—^People v. Williams, 166 P. 
882, 884, 29 Cal.App. 552. 

<2) A declaration of trust.— 
Wright V. Douglass, 7 N.T. 664, 569, 
Seld. 57. 

(3) A deed of trust given simply 
as security for the payment of a 
debt.—^MacLeod v. Moran, 94 P. 604, 
606, 153 CaX 97. 

(4) A mortgage.—^Norris v. Heald, 
29 P. 1121, 12 Mont 282, 33 Am.S.R. 
581. 

<5) A mortgage to secure a nota 
—Tobin v. Tobin, 121 N.W. 144, 146, 
139 Wls. 494. 

(6) Sale of idle property purchased 
by board of commissioners of port 
for purpose which proved not feasi- 
6la—l^axd of Corners of Port of 
Ifew 'Qrleans v. New Orleans Public 
109 So. 408, 409, 161 La. 


(7) A tax deed.—State v. Harman, 
50 S.E. 828, 883, 67 W.Va 447. 

33. '^laekstone says a grant 'differs 
but little from a feoffment, except In 
the subject matter: for the opera¬ 
tive words therein commonly used 
are dedi et concessi, “have given and 
granted.** —Archie *v. Eckerson, 42 
N.Y.S. 137, 139, 10 App.Dlv. 698. 
“Feoffment** defined see Deeds S 5 

note 98. 

34^ ‘‘Grant” not generally oonstmed 
as “lease” 

(1) “The word ‘grant* Is not com¬ 
monly used in our forms of convey¬ 
ancing when a term of years only 
is meant to be conveyed.**—^Horner v. 
Den ex dem Leeds, 25 N.J.Law 106, 
112 . 

(2) “We are unable to find a single 
instance where the word ‘grant* Is 
construed as a lease,* without other 
words to control its meaning.**—^Des 
Moines County Agricultural Society 
V. Tubbesing, 54 N.W. 68, 87 Iowa 
138. 

35. U.S.—^Dartmouth College v. 

Woodward, N.H., 4 Wheat., U.S., 

618, 658, 4 L.Ed. 629. 

36L Phrases construed 

(1) “Acquired by grant or other¬ 
wise,** as applied to a riparian own¬ 
er's right of diversion, llie meaning 
of the phrase is not restricted to 
acquisition by public grant from the 
state.—^Water Power and Control 
Commission v. Niagara Palls Power 
Co.. 30 N.T,S.2d 871, 377, 262 App.Div. 
460. 

(2) “Doctrine of lost grant** see 
Adverse Possession S§ 231—235, and 
Easements § 6 notes 32-;>38. 

(3) “Grant in aid of railroad” see 
the C.J.S. title Railroads, §§ 32-44. 
public aid; and §§ 76-84, grants by 
private parties, also 51 C.J. p 460 
note 53-p 468 note 60 and p 512 note 
91-p 641 note 12. 

(4) “Grant of administration,** 
sometimes the equivalent of probate 
of a will see the C.J.S. title Wills § 
307, also 28 C.J. p 820 note 79. 

(6) “Grant of an office*' distin¬ 
guished from “commission** see the 
C.J.S. title Officers § 40, also 12 C.J. 
p 143 note 67 £cL 
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(6) “Grant of mineral estate** see 
the C.J.S. title Mines and Minerals § 
144, also 28 C.J. p 820 note 81. 

(7) “Grant of personal property**— 
a conveyance, with or without writ¬ 
ing. on a consideration, and accom¬ 
panied by a transfer of possession. 
—^Des Moines County Agricultural 
Soc. V. Tubbesing, 64 N.W. 68, 87 
Iowa 138, 140. 

(8) “Grant of real property'*—a 
term ordinarily implying a convey¬ 
ance by deed.—Des Moines County 
Agricultural Soc. v. Tubbesing, su¬ 
pra. 

(9) “Grant of a right”—a phrase 
which by reasonable construction 
may mean a grant of power to do all 
the acts reasonably necessary to Its 
enjoyment. 

Mass.—Springfield v. Connecticut 

River R. Co., 4 Cush. 63, 72. 

Tenn.—^Memphis State Line R. Co. v. 

Forest Hill Cemetery Co., 94 S.W. 

69, 72, 116 Tenn. 400. 

(10) “Grant or demise” see 26 C 
J.S. p 707 note 42. 

(11) “Grant to a pueblo”—^In Mexi¬ 
can law, a grant in which the lands 
conveyed constitute a political sub¬ 
division of the state and are held in 
trust for the use and benefit of the 
inhabitants thereof, and held not to 
be a “private land grant.**—^United 
Land Assoa Co. v. Knight, 24 P. 818, 
827, 85 Cal. 448. 

(12) “Grant to uses”—^the common 
grant with uses superadded, which 
has become the favorite mode of 
transferring realty in England.— 
Black L.D. 

(13) “Imperfect grant”—a grant 
which requires a further exercise of 
the granting power to pass the fee 
in the lands; one which does not 
convey full and absolute dominion, 
not only as against private persons, 
but as against the government, and 
which may be affirmed or disavowed 
by the political or granting author¬ 
ity.—Territory v, Bernalillo County 
Delinquent Tax List, 76 P. 316, 317, 
12 N.M. 169. 

(14) “Land grant” as another 
name for a “patent” see the C.j.S. 
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er phrases as to which more recent adjudications 
have not been found see 28 C.J. p 821 notes 99-7. 

As a Verb 

--^Present Tense. The verb expresses a conces¬ 
sion, the conferring of something by one person on 
another and has been defined, in general, as 
meaning to bestow, to confer 8 to confer or be¬ 
stow with or without compensation, particularly in 
answer to prayer or requestto give,^^^ to give 
over, to give the possession or title of, or to trans- 
fer.« 

In a somewhat different sense, to admit, or to 
admit as true when disputed or not satisfactorily 
proved; to allow, to concede, or to yield belief to;^^ 
to agree.^^ 


Transferring property. An operative word of 
transfer,^^ technically applicable to real estate,^® 
although not necessarily so.^® It is made use of in 
deeds of conveyance of lands to import a trans- 
fer;^^ and in this application has been defined as 
meaning to convey;^® to make conveyance of;^® 
to transfer property by an instrument in writing.®® 

As used in a wiU, to devise or to bequeath.®^ 

“Grant” has been held equivalent to, or synony¬ 
mous with, “bestow” see 10 C.J.S. p 348 note 72, 
“conveys see 18 C.J.S. p 88 note 76, “give” see ante 
p 928 note 71, and “set over and assign.”®^ It 
has been compared with, or distinguished from, “al¬ 
low” see 3 C.J.S. p 889 note 96, “cede” see 14 C.J.S. 
p 59 note 55, “define” see 26 C.J.S. p 679 note 98, 
and “give” see ante p 928 note 77. 


title Public Lands § 187, also 28 C.J. 
p 820 note 88. 

(16) “Ordinary grant”—one where¬ 
by there is a transfer of title or es¬ 
tate or ownership from one to an¬ 
other so that the grantor, having: 
parted with what he had, can grlve 
nothing: by a second deed, so dis- 
tingriished from “letters patent”— 
Western Electric Co. v. Sperry Elec¬ 
tric Co., Ill., 9 F. 295, 296, 8 C.C.A. 
129. 

(16) “Private grant”—a grant by 
the deed of a private person.—^Bou- 
vier L.D. 

(17) “Private land grant”—a grant 
by a public authority vesting: title 
to public land in a private (natural) 
person.—Black L.D., citing: United 
Land Assoc, v. Knight, 24 P. 818, 827, 
.86 Cal. 448, 470. 

(18) “Public grant” see the C.J.S. 
title Public Lands §§ 81, 187, also 
28 C.J. p 820 notes 92. 93, 96-98. 

(19) “Voluntary grants” of land to 
railroad construed to mean that land, 
deeded to a railroad corporation, re¬ 
verts to the original grantor thereof 
.on abandonment, when it was con¬ 
veyed without valuable considera¬ 
tion, or when it was conveyed to in¬ 
duce a railroad corporation to take 
a defined route.—Coates & Hopkins 
Realty Co. v. Kansas City Terminal 
Ry. Co., 43 S.W.2d 817, 822, 328 Mo. 
1118. See also the C.J.S. title Rail¬ 
roads § 84, and 61 C.J. p 640 note 97. 
.37. U.S.—G. S. Nicholas & Co. v. 

U. S., Ct.Cust.App., 39 S.Ct. 218, 

220, 249 U.S. 34, 63 L.Ed. 461. 

Mo.—Coates & Hopkins Realty Co. v. 

Kansas City Terminal Ry. Co., 43 

S.W.2d 817, 821, 328 Mo. 1118. 

.38; La.—State v. New Orleans, 24 

So. 666, 670. 50 La.Ann. 880. 

Mo.—Coates & Hopkins Realty Co. 

V. Kansas City Terminal Ry, Co., 

43 S.W.2d 817, 821, 328 Mo. 1118. 

2^.Y.—^North v. Appleton, 12 N.Y.S. 

72, 73, 26 Abb.N.Caa. 389. 


Tex.—^Traylor v. State, 36 S.W.2d 
606, 607, 117 Tex.Cr. 323. 

39- La.—State v. New Orleans, 24 
So. 666, 670, 60 La.Ann. 880. 

Boes not necessarily imply con¬ 
sent or reQuest by one receiving 
grant—^North v. Appleton, 12 N.Y.S. 
72, 73, 25 Abb.N.Cas. 389. 

40. Mo.—Coates & Hopkins Realty 
Co. V. Kansas City Terminal Ry. 
Co., 43 S.W.2d 817, 821, 328 Mo. 
1118. 

See also Give ante p 927 note 63. 

41. La.—St^ate v. New Orleans, 24 
So. 666, 670, 60 La.Ann. 880. 

N.Y.—North v. Appleton, 12 N.Y.S. 
72, 73, 26 Abb.N.Cas. 389. 

42. La.-^tate v. New Orleans, 24 
So. 666, 670, 50 La.Ann. 880. 

N.Y.—North v. Appleton, 12 N.Y.S. 
72, 73, 25 Abb.N.CJas. 389. 

43. Mass.—Bailey v. Agawam Nat 
Bank, 76 N.E. 449, 451, 190 Mass. 

20, 112 Am.S.R. 296, 3 L.R.A.,N.S., 
98. 

44. Okl.—^Higgins v. Oklahoma City, 
127 P.2d 845, 848, citing Corpus 
Otixis. 

Tex.—Harlowe v. Hudgins, 19 S.W. 
364, 865, 84 Tex. 107, 31 Ain.S.R. 

21 . 

45. N.Y.—^New York L. Ins. & Trust 
Co. V. Hoyt, 62 N.Y.S. 819, 821. 
31 App.Div. 84. 

46. Broader use 

(1) “The word 'grant ... in¬ 
cludes purchase, and applies alike, 
... to corporeal and incorporeal, 
personal and real property.”—Rich v. 
Rich, 12 Minn. 468. 

(2) “The word grant is not a tech¬ 
nical word like the word enfeofC, and 
although, if used broadly, without 
limitation or restriction, it would 
carry an estate or interest in the 
thing granted.”—Rice v. Minnesota 
& Northwestern R. Co., Minn., 1 
Black, U.S., 358, 378, 17 L.Ed, 147. 
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47. Colo.—^Estes Park Toll Road Co. 
V. Edwards, 32 P. 549, 560, 8 Colo. 
App. 74. 

Scope and Umitation of term dls- 
ciissed 

. (1) The word Is in itself 

descriptive of a conveyance of an 
estate in land.—Sigal v. Wise, 168 
A. 891, 895, 114 Conn. 297. 

(2) It is regarded as ordinarily ap¬ 
plicable to the conveyance of free¬ 
hold estates.—^Holmes v. Counties. 
116 S.W.2d 663, 656, 196 Ark. 1014. 

(3) .While the word is sufficient to 
pass a title in fee, its use may be 
restricted by the other language 
used, as where the purpose of the 
grant is to convey land for a par¬ 
ticular use only so as to confer an 
easement only, rather than title in 
fee.—^Bainton v. Clark Equipment 
Co., 178 N.W. 61, 63, 210 Mich. 602. 

(4) It does not import the quantity 
of estate conveyed.—^Krider v. Laf- 
ferty, 1 Whaxt., Pa., 303, 816. 

(5) The word does not necessari¬ 
ly imply a covenant against encum¬ 
brances.—^Hemry v. Amos, 239 P. 
1059, 1060, 197 Cal. 139. 

48. Okl.—Higgins V. Oklahoma City, 
127 P.2d 845, 848, citing Corpus 
Jtirls. 

28 C.J. p 821 notes 11, 26. 

49. La.—State v. New Orleans, 24 

So. 666, 670, 50 La.Ann. 880. 

50. Mo.—Ooates Sk Hopkins Realty 
Co. V. Kansas City Terminal Ry. 
Co., 43 S.W.2d 817, 821, 328 Mo. 
1118. 

51- Eng.—^Rigden v. Valller, 2 Atk. 
781, 736, 26 Reprint 1219, 2 Ves. 
262, 28 Reprint 168. 

52. OkL—^Higgins v. Oklahoma City, 
127 P.2d 845, 848, citing Corpus 
juris. 
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Grant, bargain, and sell. Operative words in con¬ 
veyances of real estate.53 The words amount to a 
covenant to the grantee that the grantor has not 
done any act or created any encumbrance whereby 
the estate granted by him might be defeated, and 
also to a covenant for quiet enjoyment against the 
grantor, his heirs and assigns, unless limited by ex¬ 
press words contained in the deed.®^ They do not 
have the same import as the words ^^argain, sell 
and quitclaim.”56 

Other phrases employing the word are set out in 
the note. 5 6 Still other phrases as to which later ad¬ 
judications have not been found see 28 C.J. p 821 
notes 28-41. 

-Granted. Assigned, 57 given; see Give ante p 

928 note 85; reserved ;55 also “admitted,^’59 ^th 
which the word has been held synonymous see 2 
C.J.S. p 361 note 85. 


Phrases employing the word are set out in the 
note.5® 

GRANTEE. A word of well-known signification,®^ 
defined in general as a person to whom a grant is 
inade.®2 Under particular circumstances, it has 
been said that a grantee or assignee may be a le¬ 
gal representative of the assignor or grantor, with 
regard to the thing assigned or granted.®^ 

As used in conveyancing, see Deeds § 1 for the 
definition, and § 99 for the discussion of questions 
involving the construction of grantee as parties to 
a deed. 

The term has been compared with, or held not to 
include, “assigns” see 6 C-J.S. p 1036 note 22, 
“heirs and assigns of grantee,”®^ and “mortgagee.”®® 

GRANTOR. In general, a person who gives, be¬ 
stows, or concedes a thing;®® one who makes a 


53. Black 

54. Pa.—Grange Trust Co. v. Shade, 
156 A. 620. 621, 102 Pa.Super. 122. 

Warranty Implied 

Ala.—^New England Mortg. Sec. Co. 

V. Pry, 42 So. 67, 59, 143 Ala. 637, 
111 Am.S.R. 62. 

28 C.J. p 822 note 62. 

55. Ark.—^Holmes v. Countlss, 116 S. 

W, 2d 563, 565, 196 Ark. 1014. 

56. Phrases construed 

(1) ‘‘Grant a general order of dis- 
charge,“ as used In bills of lading 
which authorize the collector of the 
port to grant such order immediate¬ 
ly after entry of the ships, the 
phrase means not the mere act of 
signing the permit alone, but all acts 
that lawfully belong to the proper 
execution of the general order it¬ 
self, and necessarily or properly flow 
from it.—The Egypt, D.C.N.T., 25 P. 
320, 332. 

(2) “Grant and convey^* and sim¬ 
ilar phrases see 18 C.J.S. p 89 notes 
7-11. 

(3) “Granting a franchise,*' held 
synonymous with “defining’* or “cre¬ 
ating” franchise.—Union Light, Heat 
St Power Co. v. City of Covington, 
55 S.'W.2d 667, 669, 246 Ky. 663. 

(4) “Granting clause** in deed, 
often called the “premises.”—Pru¬ 
dential Ins. Co. of America v. Karr, 
3 So.2d 409, 410, 241 Ala. 626. 

(6) “Grant, lease, and let,” con¬ 
strued in an oil and gas lease as 
conveying an interest or estate in 
realty which is not “real estate’* 
within the meaning of a lien statute. 
—^Pirst Nat. Bank v. Dunlap, 264 P. 
729, 122 Okl. 288, 52 A.D.R. 126. 

(6i. “Grant license to,” as one of 
th4 “nilaalhgs of “iaiow.**—Universal 
Oil Products Co. v. Vickers Petrole¬ 


um Co. of Delaware, 19 A.2d 727. 728, 
2 Terry, Del., 238. 

(7) “Grant the right of way,** at 
an intersection, to vehicles approach¬ 
ing from the right means that at 
such a crossing the driver of one 
vehicle has an affirmative duty to 
keep out of the other’s way and re¬ 
quires him to slow, to stop, and, if 
need be, to reverse, if otherwise 
the crossing vehicles are likely to 
come into contact.—Partridge v. Eb- 
erstein, 226 IlLApp. 209, 212. See 
generally the C.J.S. title Motor Ve¬ 
hicles §§ 362-364, also 42 C.J. p 973 
note 80—p 990 note 40, as to right of 
way between vehicles approaching 
an intersection. 

(8) “The granting and signing of 
licenses.”—Sullivan v. Borden, 40 N. 
E. 859, 163 Mass. 470, 473. 

67. Mo.—Orchard v. Wright-Dalton- 

Beel-Anchor Store Co., 125 S.W. 

486, 499, 226 Mo. 414, 20 Ann.Cas. 

1072. 

"The words ^assigned’ sad 'surren¬ 
dered’ are certainly more appropriate 
to a lease already made than to one 
to be made, and the word ‘granted* 
may be applied to either.’*—Davis v. 
Pollock, 16 S.E. 718, 720, 36 S.C. 544. 

58. "The word 'reserved’ in connec¬ 
tion with the word ‘excepting* will 
be held to mean ‘granted,* if the man¬ 
ifest intent which would otherwise 
be defeated is thereby effectuated.”— 
Aldrich V. Soucheray, 168 N.W. 637, 
639, 133 Minn. 382, 386. 

59. U.S.—Glenn v. Dimmock, C.C. 

Mo., 43 P. 660, 651. 

ea Phrases construed 

(1) “Granted by deed,” construed 
in conveyancing, as words which of 
themselves necessarily imply a per¬ 
fect instrument, one competent to 
pass the title.—^Brown v. Chambers- 
burg Bank, 3 Pa. 187, 201. 
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(2) “Granted lands** see the C.J.S. 
title Public Lands 5 81 generally; $ 
148 in construing land grant acts in 
aid of railroads and distinguished 
from “indemnity lands;** also 28 C.J. 
p 821 note 47-p 822 note 50. 

(3) “Voting rights, ‘bestowed* or 
‘granted,’ ** as equivalent to “voting 
rights . . . conferred” see 16 C. 
J.S. p 819 note 21. 

61. N.Y.—^Van Rensselaer v. Albany 
County, 1 Cow. 501, 602. 

ea Ohio.—^Elliott V. Shaw, 32 Ohio 
St 431, 433. 

28 C.J. p 822 note 68. 

63. Miss.—Grand Gulf R. St Bank¬ 
ing Co. V. Bryan, 16 Miss. 234. 
276. 

Phrases construed 

(1) “Grantee of a patent” see the 
C.J.S. title Patents § 220, defined; 
and S 223, compared with “assignee” 
and “licensee;” also 28 C.J. p 822 
note 67 [c] and 48 C.J. p 241 note 
36 [a]. 

(2) “Grantee, or donee, of a pow¬ 
er” see the C.J.S. title Powers § 5, 
also 49 C.J. p 1250 notes 27-37. 

(3) “Heir, grantee, or devisee.”— 
Elliott V. Shaw, 32 Ohio St 431, 433. 

6d. Poes not include heirs and as¬ 
signs of the grantee as used in a 
mortgage.—^Allendorif v. Gaugengigl, 
16 N.E. 283, 146 Mass. 542, 544. 

65. Mortgagee held not to be a 
grantee, within the meaning of an 
act authorizing the owner of an 
estate, or his grantee, to redeem from 
a sale under execution.—^Van Rens¬ 
selaer V. Albany County, 1 Cow., N. 
Y., 601, 602. 

66. Ind.—Smith v. Mills, 43 N.E. 
564, 44 N.E. 362, 146 Ind. 334, 343. 

Miss.—Russell v. Watt, 41 Miss. 602, 
609, 93 Am.D. 270. 
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grant.®7 

As commonly used in conveyancing see the C.J.S. 
titles Deeds § 1 and Vendor and Purchaser § 1, 
also 66 C.J. p 479 notes 11, 12. 

Under particular circumstances, the term has been 
held to include a lessor,®^ and not to include the 
sole stockholder of a grantor corporation.®® 

Phrases employing the word are set out in the 
note.7® 

GRANTZ. In old English law, noblemen or gran- 
dees.'^i 

GBANXTliATED. Consisting of, or like, granules or 
grains, crystallized in grains, granular.*^® 

Granulated linoleum composition. A phrase 
which, abstractly considered, may be construed to 
mean linoleum composition which has been sepa¬ 
rated into grains, or which may mean not a ma¬ 
terial which has been granulated, but that partic¬ 
ular composition in a thorough state of combination 
from which granulated linoleum is made, as distin¬ 
guished from the somewhat differently constituted 
composition from which linoleum cement is made, 
this latter being considered the more practical in¬ 
terpretation; and so defined as a composition be¬ 
fore it is granulated, as it comes from the mixer, 
and capable of being made into granulated linole- 
um.73 

Granulated sugar. The phrase has a definite trade 
meaning in this country, importing refined sugar, 
with the resulting standard of whiteness, purity, and 


dryness;74 and has been defined as refined white 
sugar free from molasses, etc., dry and free run- 

ning.76 

It has been contrasted with “^Java white’ sug- 

ar,”76 and ^'unrefined sugar.”77 

Other phrases in which the word is employed are 
set out in the note.7® 

GRAPEFRUIT. A common globose citrus fruit 
extensively grown in subtropical regions, having a 
bitter yellow rind and inner skin, and highly fla¬ 
vored somewhat acid, juicy pulp; so called from 
the clusters in which it grows. Also called, though 
rarely in America, "pomelo” and "shaddock.”79 
Commercially, however, "shaddocks” are not con¬ 
sidered "grapefruit,” notwithstanding the scientific 
relation between the two.®® 

GRAPE SUGAR. A term used interchangeably 
with "dextrose” see 26 C.J.S. p 1298 note 20. 

GRAPEVINES. A term which may mean indiffer¬ 
ently either cuttings or rooted plants, according to 
common usage.®^ 

GRAPHIC SLATE. As another name for "drawing 
slate” see 28 C.J.S. p 488 note 35. 

GRAPPLE. To contend or dispute with some¬ 
thing.®® 

GRASS. In common usage, the green plants on 
which cattle and ,other beasts feed; any herbage 
that serves for pasture.®® Botanically speaking, the 


67- Mass.—Dudley v. Sumner, 6 
Mass. 438, 471. 

6S. Ill.—Johnson Oil Kefining Co. v. 

Gillam, 256 Ill.App. 531, 640. 

69. N.T.—In re Morris' Estate, 258 
N.Y.S. 958, 960, 144 Misc. 592. 

TOi Phrases oonstraed 

(1) “Grantor of a lease," described 
in an English case as the person 
who, by virtue of the lease, is bound 
to allow the lessee the possession of 
the premises and is in actual re¬ 
ceipt of the rent.—^Bodega Co. v. 
Read. £19143 2 Ch. 767. 

(2) “Grantor of an annuity.”— 
Darwin v. Lincoln, 5 B. & Aid. 444, 
449, 7 E.C.Ii. 245, 106 Reprint 1253. 

(3) “Grantor of a power" see the 
C.J.S. title Powers 55 4, 36, also 49 
C.J. p 1250 note 26, p 1278 note 37- 
p 1288 note 19. 

(4) “Grantor's lien." more com¬ 
monly called “vendor's lien," see the 
C.J.S. title Vendor and Purchaser § 
377, also 28 C.J. p 823 note 86, and 
66 C.J. p 1210 note 66-p 1216 note 89. 

(6) “We the grantors."—Tasker v. 
Bartlett, 5 Cush., Mass., 859, 361, 365. 


71. Black L.D. 

72. Webster New Int.D. 

73. U.a— Melvin v. Potter. C.C.Pa., 
91 F. 151, 164. 

74. XJ.S,—G. Amsinck & Co. v. 

Springfield Grocer Co., D.C.Mo., 300 
P. 462, 463. 

75. XJ.S.—Grainger Bros. Co. v. G. 
Amsinck & Co., C.C.A.Neb., 16 F. 
2d 329, 332. 

76L XJ.S.—Grainger Bros. Co, v. G. 
Amsinck & Co., C.C.A.Neb., 16 P. 
2d 329, 332. 

77. U.S.—G. Amsinck & Co. v. 

Springfield Grocer Co., D.C.Mo., 
300 F. 452, 463. 

78. Phrases constmed 

(1) “Granulated rock cork"—a heat 
insulating material which is nothing 
but rock wool mixed with an asphalt 
binder and formed into sheets after 
which the sheets, or the trimmings 
therefrom, are ground up.—Slayter & 
Co. V. Stebblns-Anderson Co., D.C. 
Md., 31 P.Supp. 96, 100, 

(2) “Granulated rock wool,"—a 
type of mineral wool, used in the in¬ 
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sulation of buildings, and manufac¬ 
tured by causing a blast of air or 
steam to impinge upon a molten 
stream of rock which flberlzes it, the 
resultant loose material being then 
passed through a thresher to sub¬ 
divide it; and the subdivisions being 
then rolled into granules by passing 
the material through a rotating cy¬ 
lindrical screen.—Slayter & Co. v. 
Stebblns-Anderson Co., supra. 

(3) “Granulated tobacco"—a spe¬ 
cies of chewing or smoking tobacco, 
synonymous with “cut tobacco" and 
distinguished from “snuff."—^Venable 
V. Richards, C.C.Va., 28 F.Cas.No. 
16,913, 1 Hughes 326. 

79. Webster New Int.D. 

80. N.T.—^Abel v. Murphy, 91 N.Y.S. 
26, 45 Misc. 628. 

81. Cal.—^Remy v. Olds, 34 P. 216, 
218, 4 Cal.Unrep.Cas. 240, 21 L.R.A. 
646. 

82. Standard D. 

“Grapple with, the subjeot” 
Vt.-^hedd V. Troy & B. R. Co., 40 

Vt 88, 94. 

83. Standard D. 
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term includes wheat, oats, and other seeds; specifi¬ 
cally phalaris, cultivated for the seeds, well-known 
as canary seed.^^ It has been held generally that 
grasses growing from perennial roots are fructus 
naturales and real property.86 

Grass has been distinguished from ‘^ay.”86 

Phrases employing the word are set out in the 
note.®*^ 

GBASSUM. A Scotch word importing a fine taken 
on granting or renewing a lease.^® 

GRATES OF THE ENGINE. See the C.J.S. title 
Railroads § 1, also 28 C.J. p 823 note 98. 

GRATIFICATION. A gratuity; a recompense or 
reward for services or benefits, given voluntarily, 
without solicitation or promise.^^ 

GRATING. A partition or frame of parallel or 
crossing bars; an open latticework of wood or metal 
serving as a guard, but admitting light, air, etc.^<^ 
The term implies openings.^i 

In another sense as used in an English statute, 
36 & 37 Viet, c 71 § 4, the word has been said to 
mean any device for preventing the passage of fish 


through any channel. 

GRATIS. Freely; gratuitously; without reward 

or consideration.®^ 

Gratis dictum. A voluntary assertion; a state¬ 
ment which a party is not legally bound to make, 
or as to which he is not held to precise accuracy.®® 
The term has been used as applying to representa¬ 
tions with regard to value for the purpose of en¬ 
hancing the price, not relieving the purchaser from 
the responsibility of investigation into the true con¬ 
dition or the value of the property,®^ and is dis¬ 
tinguished from ‘^fraudulent representations.^^®® 

GRATTJITA. A term applied to a corrupt bargain 
for money or direct profit; the opposite of “oner- 
aria.^^®® 

GRATTJITOTTS. Without valuable or legal consid¬ 
eration; a term applied to deeds of conveyance, 
bailments, and other contracts. In old English law, 
voluntary, without force, fear, or favor.®^ 

Phrases employing the word arc set out in the 
note.®® 

GRATUITOUSLY. In a gratuitous manner, with¬ 
out cost to the recipient, freely.®® 


84. U.S.—Nor^linger v. TJ. S.. N.T., 
127 F. 683. 684. 62 C.C.A. 409. 

85. Idaho.—Severe v. Goodingr. 254 
P. 1054, 43 Idaho 756, 

83. Mich.—^Baumgra-rtner v. Sturgeon 
River Boom Co., 79 N.W. 666, 667, 
120 Mich. 321. 

Neh.—Reed v. McRill, 69 N.W. 776, 
41 Neb. 206. 

87. Phrases construed 

(1) “Grass hearth*'—in old records, 
the grazing or turning up of the 
earth with a plow; the name of a 
customary service for inferior ten¬ 
ants to bring their plows, and do 
one day's work for their lords.— 
Black L..I>. 

(2) “Grass or herbage growing or 
standing in the field," a*'.: including 
haystacks.—State v. Harvey, 42 S. 
W. 938. 939, 141 Mo. 343. 

(3) “Grass week”—^in the inns of 
court' and chancery “rogation week” 
was anciently so called.—^Black Ij.I>. 

(4) “Grass widow"—a slang term 
for a woman separated from her hus¬ 
band by abandonment or prolonged 
Stbsence; a woman living apart from 
l^rilpL^band^ a divorcee.—^Black Li.D. 

(6) “Prairie grass”—any grass 
growing on prairies, and does not 
oonstitute„Vhn,y'J, unti} cut, or mowed, 
and ];akQd.'^Rh!rer8on v. Hedrick, 42 
Sit 2%$,''286. , 

X6>,“Quack grass”—a term some¬ 
times applied to a hoxious weM of 


grass.—^liong v. Warren, 68 N.T. 426, 
427. 

(7) “Sea grass,” also called “eel 
grass," a fiber used for upholstering 
and filling mattresses; not used for 
food or medicinal purposes, and not 
to be confused with sea moss or Irish 
moss.—In re P. W. Myers & Co., C. 
C.N,Y., 123 P. 952. 954. 955, 956. 

88. Bng.—Queensberry Leases Case, 
1 Bligh 339, 846, 4 Reprint 127. 
83. Black L.I>. 

9a Century D. 

91. Cal.—St John v. King, 20 P.2d 
123, 129, 130 CaLApp. 356. 

92. Black I4.D. 

“Gratis appearance” see Appearances 
§ 1 c (4). 

93. Black LkD. 

94. Ill,—Crocker v. Manley, 46 N.E. 
677, 580, 164 lU. 282, 56 Am.S.R. 
196. 

96. Mass.—^Medbury v. Watson, 6 
Mete. 246, 260, 39 Am.D. 726. 

9a Eng.—^Fletcher v. Sondes, 8 
Bing. 501, 583, 11 E.C.L. 245, 130 
Reprint 606, 1 Bligh N.S. 144, 230, 
4 Reprint 826. 

97. Black L.D. 

9a Phrases construed 

(1) “Gratuitous' bailee” and “gra¬ 
tuitous bailment" see Bailments § 9. 

<2) “Gratuitous capital contribu¬ 
tion" or “gratuitous contribution to 
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capital" within federal income tax 
laws see the CXS. title Internal 
Revenue. 

(3) “Gratuitous contract" see Con¬ 
tracts § 10 note 60. 

(4) “Gratuitous 'custodian' or 'de¬ 
positary' " and “gratuitous deposit" 
see Depositaries § 2 notes 24-27, 47. 

(5) “Gratuitous guest" or “gratui¬ 
tous passenger," in automobile law, 
see the C.J.S. title Motor Vehicles §§ 
899, 400, also 42 C.J. p 1055 note 35- 
p 1067 note 60. 

(6) “Gratuitous licensee” or "gra¬ 
tuitous licensees”—one of the two 
classes into which all nontrespassing 
visitors are divided, and defined as 
any licensee other than a business 
visitor. 

Mo.—Smith v. Southwest Missouri R. 
Co., 62 S.W.2d 761, 763, 333 MOw 
314. 

N.T.—^Haefeli v. Woodrich Engineer¬ 
ing Co., 175 N.B. 123, 126, 265 N.T. 
442—^Petluck v. McGolrick Realty 
Co., 268 N.Y.S. 782. 786. 240 App- 
Dlv. 61. 

See also Business 12 C.J.S. p 808 note 
61; and the C.J.S. titles Landlord 
and Tenant §§ 418, 424, 434-438, 
also 86 C.J. p 224 note 12-p 225 
note 19, p 226 note 34-p 227 note 
46, p 238 note 20-p 239 note 26, P 
245 note 14—p 247 note 39; and 
Negligence S§ 32-42, also 45 C.J- 
p 788 hote 72-p 808 note 5. 

99,' Century -D. 
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In anotlier sense, different from the common ac¬ 
ceptation of the term as a gift, or without consid¬ 
eration or merit, the word has been construed to 
mean voluntarily, that is, without authority of 
law.i 

GRATUITY. Generally, a free gift, a present; and 
sometimes a recompense.^ The term may embrace 
not only tangible things but services, or any bene¬ 
fits of pecuniary value bestowed without claim or 
demand;® and has been said to imply absence of 
consideration.^ 

^^Gratuity^^ has been held equivalent to, or synon¬ 
ymous with, '^allowance” see 3 C.J.S. p 891 note 69, 
'‘gift” see Gifts § 1, and "pension” see the C.J.S. 
title Pensions § 1, also 48 C.J. p 786 note 12. , It 
has been compared with, or distinguished from, 
"claim” see 14 C.J.S. p 1185 note 78, "compensa¬ 
tion” see 15 C.J.S. p 655 note 61, "damages,”® 
"gift” see Gifts § 5, "pension” sec the C.J.S. title 
Pensions § 1, also 28 C.J. p 823 note 14 [a], and 
"retainer pay” see Army and Navy § 31 a note 37. 

Authority or power to give "gratuities” and par¬ 
ticular allowances, grants, or payments as consti¬ 
tuting, or not constituting, "gratuities” see such 
C.J.S. titles as Bounties §§ 1, 5; Bribery §§ 1, 2; 
Internal Revenue, gratuity within federal income 
tax laws; Master and Servant §§ 98, 116, 160, 167- 
169, also 39 C.J. p 159 note 91-p 160 note 13, p 185 
note 95-p 186 note 99; p 240 notes 53-55, p 247 
note 65-p 253 note 53; Municipal Corporations § 
588 city police pensions, § 614 pensions of city fire¬ 
men, § 727 pensions of civil service employees, §§ 
1835-1842 municipal expenditure or indebtedness, as 


constituting gratuities, also 43 C.J. p 813 note 53— 
p 819 note 81, p 842 note 8-p 847 note 99, p 907 
note 4~p 908 note 12, and 44 C.J. p 1108 note 22- 
p 1116 note 84; Officers § 92, also 46 C.J. p 1018 
notes 80-84; Paupers §§ 81, 82, also 48 C.J. p 432 
notes 49-^5, p 555 note 4-p 556 note 6, pensions to 
aged and blind; States §§ 133-140, 143, also 59 
C.J. p 198 note 80-p 213 note 90, p 215 note 25-p 
217 note 46; and Taxation §§ 215-220, tax ex¬ 
emption as constituting or not constituting gratui¬ 
ty, § 1097, gifts and gratuities not subject to state 
income tax, also 61 C.J. p 382 note 88-p 389 note 
6, p 1572 notes 6, 7, p 1574 notes 36, 37. 

GRAY A. In old English law, a coppice or thicket, 
a grove, a small wood, a thick wood of high trees.® 

GRAVAMEN. The grievance complained of, the 
substantial cause of the action; also, in general, the 
ground or essence of a complaint.'^ 

In English ecclesiastical law, a grievance com¬ 
plained of by the clergy before the bishops in con¬ 
vocation.® 

In Spanish law, any charge, lien, or encumbrance 
affecting the interest in, or the right or title to, 
property.® 

GRAYATIO. In old English law, an accusation or 
impeachment.!® 

GRAVE. As a noun, an excavation in the earth, 
now especially one in which a dead body is, or is to 
be, buried; a place for the interment of a corpse; 
hence a tomb, a sepulcher.!! 


1. Miss.—Grifflng v. Hopkins, Walk, 
pp 49, 50. 

2. Ga.—Georsria Penitentiary Co. v. 
Nelms, 65 Ga. 499, 505, 38 Am.H. 
793. 

3. *S.C.—State V. Maddox, 61 S.HL 
964, 965, SO S.C. 452. 

28 C,J. p 823 note 15. 

Held to ne ^^gratxaty’’ 

“Where one undertakes to perform 
for another service or labor for a 
given sum any amount paid in excess 
of that sum, not based upon a new 
consideration, is a mere gratuity."— 
Willingham Sash & Door Co. v. 
Drew, 45 S.B. 237, 117 Ga. 860-—Dun¬ 
can V. E. H. Cone, Inc., 86 S.B. 208, 
3 0 CJ8..APP. 253. 

Held not to he ‘^grratuity” 

(1) Damages to abutting property 
owners, caused by a change of grade 
of a bridge approach, authorized by 
statute to be paid by a city, do not 
constitute a gratuity.—People v,. 
Henaessy, 131 N..Y.S.. 827, .329, 146 
App.Div, 440. 
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<2) A grant of a right of way for 
a railroad from which the public 
is expected to receive great benefits 
is not a gratuity.—State v. Cincin¬ 
nati Southern R. Co., Ga., 39 S.Ct. 14, 
248 TJ.S. 2$; 29, 63 D.Bd. 104. 

(3) Where property had been con¬ 
veyed to decedent in consideration of 
his promise to transfer and convey 
it back to the grantors on his death 
free and clear of encumbrances, a 
transfer of the real estate by the 
will of decedent held not a “gratui¬ 
ty."—In re Galot, 174 N.Y.S. 492, 106 
Mlsc. 310.' 

4. Pla.—Tampa Northern B. Co. v. 
City of Tampa. 140 So. 311, 312, 
104 Pla. 48i. 

5. ^Vamages” and "gratuity” are 
not, synonyms 

Va.—City of Alexandria v. McClary, 

' 188 S.B. 168, 161, 167 'Va. 199. 

6. Black L.D. 

7- Ill.—Illinois Cent. B. Co. v. Peo¬ 
ple, 81 IlLApp. 176, 178. 

28 C.J. p 824 notes 17-19. 
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Similarly defined 

The grievance or injury specially 
complained of; the burden or gist of 
a charge.—^Black D.D. 

8. Black D.D. 

9. Bscriche Diccionario. 

28 C.J. p 824 notes 20—23. 

lOu Black L.D. 

11. S.C.—^Leaphart v. Harmon, 195 
S.B. 628, 629, 186 S.a 862. 
Simllaily defined 

A sepulcher, , a. place whelre a dead 
body is interred.^—Black D-D. 

Other terms compared 
"Appellants insist that graves are 
neither tombs, monuments, burial 
lots, burial grounds, nor cemeterUs. 
With ^ia contention we cannot 
agree."-^lieaphart v, Harmon, supra. 
Phrase oonstmed 

“Grave openings."—^Bennet v. 
Washington Cemetery, 62 N.Y.S. 87, 
47 App.Div. 365, 366.- 
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As an adjective, deserving serious consideration 
or thought, important, weiglityA^ 

Phrases employing the adjective are set out in 
the note.i3 

GRAVEL. 

As a Noun 

Sand; small, more or less rounded stones and 
pebbles, often intermixed with sand; also a stra¬ 
tum of such material small stones, or fragments 
of stone, very small pebbles, often intermixed with 
particles of sand.^® It consists of stone, more or 
less broken up and disintegrated, and is used ex¬ 
tensively for building purposes.^® 

The question whether or not ^'gravel” is to be 
considered a mineral is discussed in the C.J.S. title 
Mines and Minerals § 2, also 40 C.J. p 738 notes 
84-86. 

The term has been compared with, or distin¬ 
guished from, “beds of sandstone or limestone,”^^ 
“mineral,”l8 and “sand.”^^ 

Phrases employing the word, as a noun, and some¬ 
times adjectively, are set out. in the note.^0 

As a Verb 

To cover with gravel.^^ 

Graveled. The word, like the analogous terms. 


^^macadamized” and “paved,” has been said to be 
very appropriate when applied as descriptive of 
roads but not to be used in describing bridges.22 

Graveling. As applied to highway construction 
and improvement, the term has been said to include 
“curbing,” “grading,” and “guttering;” but to be 
less comprehensive than “paving,” and to be includ¬ 
ed within that term.23 

GRAVEN DOCK or GRAVING DOCK See the 
C.J.S. title Wharves § 1, also 28 C.J. p 824 note 36. 

GRAVESTONE. A stone laid over a grave, or 
erected near it, commonly at its head, in memory 
of the dead; a tombstone.^^ 

GRAVEYARD. Defined generally, in Cemeteries § 
1; and more specifically, as used in tax exemption 
statutes, in the C.J.S. title Taxation § 292, also 61 
C.J. p 490 note 44. 

GRAVEYARD INSURANCE. See the C.J.S. title 
Insurance §§ 27, 49, also 28 C.J. p 824 notes 33-35, 

GRAVIORA QU.SDAM SUNT REMEDIA PERI- 
CUIJS.25 

GRAVIORIS INJURIAE SPECIES EST 

SCRDPTA FIT QUIA DIUTIUS IN CONSPEC- 
TU HOMINUM PERSEVERAT. VOCIS 


12 . Webster New IntD. 

13. phrases construed 

(1) ‘‘Grave and Just causes/’ as 
equivalent to “weifirhty and Just rea¬ 
sons.”—Takach v. Molchany, 177 A. 
697, 699, 818 Pa. 65. 

(2) “Grave Injury to the public in¬ 
terests.”—U. S. V. Balilo, 17 Philip¬ 
pine 459, 461. 

(3) “Grave offense” as constituting: 
crime and contrasted with “petty of¬ 
fense.”—District of Columbia v. 
Colts, App.D.C., 61 S.Ct. 52, 53, 282 
U.S. 63, 75 Ij.Ed. 177. 

(4) “Grave question of public con¬ 
cern” as ground for calling: supreme 
court in banc see Courts 9 451. 

14. Webster New Int.D. 

15. Mo.—^Fellows v. Dorsey, 157 S. 
W. 995, 1000, 171 Mo.App. 289. 

16- Ind.—Cottrell v. Chicag;o, T. H. 
& S. B. Hy. Co., 138 N.E. 504, 505, 
192 Ind. 692. 

17. N.C.—^Ijilling:ton Stone Co. v. 
Maxwell, 165 S.B. 351, 352, 208 N. 
C. 151. * 

Philippine.—U. S. v. Aitken, 26 Phil¬ 
ippine, 7, 14. 

IS. N.C,—^liillinfirton Stone Co. v. 
Maxwell. 166 S.B. 351, 362, 203 N. 
a 151, citing: Ctocpos Jnrls. 


Philippine.—U. S. v. Aitken, 26 Phil¬ 
ippine 7, 14. 

19. Mo.—^Fellows v. Dorsey, 157 S. 

W, 995, 1000, 171 MO.APP. 289. 

2 a Phrases construed 

(1) “Commercial gravel” consists 
of broken fragraents of rock mingled 
with finer material, such as sand and 
clay, and is simply a Jumbled mass 
of fragments of various minerals 
(rocks); and, while it belongs to the 
mineral kingdom in that it is inor¬ 
ganic and formed by nature alone, it 
is not regarded as a mineral under 
the mining lawa 

N.C.—^Lillington Stone Co. v. Max¬ 
well, 165 S.F. 351, 352, 203 N.C. 151, 
citing Corpus JUris. 

Philippine.-U. S. v. Aitken, 25 Phil¬ 
ippine 7, 14. 

See also the C.J.S. title Mines and 
Minerals § 2, and 40 C.J. p 738 
notes 84-86. 

(2) “Barth and gravel” see 28 C.J. 
S. p 615 note 39. 

(3) “Gravel pit,” In common 
speech, an excavation from which 
gravel is removed for some purpose. 
—Walker v. Dwelle, 175 N.W. 957, 
964, 187 Iowa 1384. 

(4) “Gravel pit cases”—a term ap¬ 
plied to those cases in the law in 
which the employee received his in¬ 
jury while engaged in excavating un¬ 
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der an embankment for the purpose 
of tearing the embankment down.— 
Ft Smith & W. R. Co. v. Ketis, IK 
P. 661, 664, 26 Okl. 696. 

(5) “Sand and gravel.”—^Brown v 
Brown, 8 Mete., Mass., 673, 676. 

21. Webster New Int.D. 

To gravel a street is to cover th« 
surface of a street already exist¬ 
ing with some durable substance.— 
Wilcoxon V. San Luis Obispo, 35 P 
988, 989. 101 Cal. 508. 

28. Tex.—Coleman-Fulton Pastur( 
Cq. V, Aransas County, Civ.App. 
180 S.W. 312, 314. 

23. Wash.—^McNair v. Ostrander, ‘21 
P. 414, 416, 1 Wash. 110. 

24. Century D. 

Expenditure by executor or adminis 
trator, and liability of estate, fo: 
tombstones, monuments, and th< 
like see Executors and Adminis 
trators §§ 230, 385. 

Gifts or bequests for erection o; 
maintenance of tombstones, menu 
ments. and the like, as constitutlni 
charitable gifts see Charities $ 14 
Bight to erect,, and ownership ol 
tombstones see Cemeteries S 33. 

25. A maxim meaning “Some rem 
edies are worse than the disease.' 

—^Morgan Leg.Max. 



38 C.J.S. 


GRAYIORIS INJVRJB SPECIES, ETC.—GREAT 


ENIM FACILE OBIJVISOIMUR, AT UTEBA 
SCRIPT A MANET; ET PER MANUS MUL- 
TORUM LONCE, LATEQUE VACATUR 

GRAVIS. Latin, grievous, great.^^ 

GRAVITY. In physics, a terrestrial gravitation; 
specifically, the gravitational acceleration of ter¬ 
restrial bodies toward the center of the earth as 
modified by the shape of the earth, by centrifugal 
force, etc.; loosely, gravitation in general.28 

Ph^oses in which the word occurs are set out in 
the note.29 

GRAVrUS. As a noun, a graf, a chief magistrate 

or officer.30 

In Latin, the comparative neuter form of the ad¬ 
jective, ^'gravis,” meaning more grievous, more seri- 
ous,3l as exemplified by the lAtin maxims herein¬ 
after cited. 

GRAVIUS EST ALTERNAM QUAM TEMPORA- 
LEM L£DERE MAJESTATEM^^ 


GRAVIUS EST DIVINAM QUAM TEMPORA- 
LEM LSDERE MAJESTATEM.33 

GRAY’S INN. An inn of court.3^ 

GRAZE. To cause to feed on growing grass or 

herbage.35 

GREASE. It appears from the various dictionary, 
encyclopedia, and dispensatory definitions that the 
term may include oily or unctuous matter of any 
kind,36 although it has been contrasted with ^‘oil .”37 

GREASY. Smeared or defiled with grease;38 like 
grease or oil; smooth; seemingly unctuous to the 
touch, as in mineral soapstone; hence slippery;33 
it has been said to describe a slick and slippery con¬ 
dition.^® 

GREAT. A word of comparison, depending for its 
significance on the circumstances of the particular 
case,^i and defined as meaning more than ordinary 
in degree, or very considerable in degree;^3 and, 
in a particular context, of grave character and seri¬ 
ous moment.^3 ^3 used in various compound legal 
terms, this word generally means extraordinary, 


26. A maxim meaningr **Writin£r is a 
species of more serious injury, be¬ 
cause It remains longer in public 
sight, for we easily forget words; 
but what is written remains, and 
passes through the hands of many, 
far and near .**'-—Taylor Li.Gloss. 

27. Black L.D. 

Ad grave daninnm—to the grievous 
damage.—Black Li.D. 

28. Webster New Int.D, 

29. Phrases oonstmed 

(1) “Gravity drainage,”—^Marceaux 
V. East Cameron Drain. Dist, No, 3, 
67 So. 956, 958, 136 La. 918. 

(2) “Gravity flow.”—^Pasco Recla¬ 
mation Co. V. Rankert, 131 P. 1143, 
1146, 73 Wash. 363. 

(3) “Gravity system,” as applied 
to sewer drainage, a system in which 
gravitation alone is depended on for 
the discharge of sewage.—^McChes- 
ney v. Hyde Park, 37 N.B. 868, 861, 
161 III. 634. 

(4) “Gravity water system.”— 
Gold Bar v. Gold. Bar Lumber Co., 
186 P. 896, 897, 109 Wash. 391. 

(6> “Gravity yard,” as a term in 
railroading see the C.J.S. title Rail¬ 
roads $ 1, also 28 C.J. p 825 note 41. 

<6) “Specific gravity”—^the ratio of 
the weight of a body to the weight of 
an equal volume of some other body 
taken as the standard or unit, water 
being the usual standard for liquids 
and solids, and air for gases.—Louis¬ 
ville Public Warehouse do. v. Collec¬ 


tor of Customs, Ky., 49 P. 561, 668, 
1 C.C.A. 371. 

30. Black L.D. 

Derived from the more ancient 
“grafio,” and used in combination 
with various other words, as an offi¬ 
cial title in Germany, as margravius, 
rheingravius, landgravius, etc.— 
Black L.D. 

3L Andrews Lat.-Eng.Lex. 

32. A maxim meaning “It is more 
grievous to injure an alternate than 
a temporary authority.”—Peloubet 
Leg.Max. 

33. A maxim meaning “It is more 
serious to hurt divine than tem¬ 
poral majesty.”—^Black L.D. 

84. Black L.D. 

35. Standard D. 

Grazing 

(1) The word does not mean oc¬ 
casional eating of grass by cattle as 
they go from range to range, or 
while stopped for needed ' rest.— 
Phipps V. Grover, 75 P. 64, 66, 9 
Idaho 415. 

(2) In holding that cattle, import¬ 
ed for the purpose of grazing and 
fattening and kept on a ranch which 
was purported to constitute a bond¬ 
ed warehouse, did not retain their 
status of “imi>orts” because they 
were “stored” in such warehouse, the 
court said that “grcLzing,” as used 
to denote the manner of harboring 
cattle, connotes transience, in con¬ 
tradistinction to “storage.” or “stor¬ 
ing,” which connotes a certain degree 
of permanency and immobility.— 
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Tres Ritos Ranch Co. v. Abbott, 106 
P.2d 1070, 1072, 44 N.M. 556, 130 
A.L.R. 963. 

36- TJ.S.—U. S. V. Dodge, C.C.N.Y,, 
94 P. 481, 482. 

Under the Tariff Act see Customs 
Duties § 32 note 81. 

“Enfleurage grease” see 80 C.J.S. p 
244 note 23. 

37. Grease and oil are not identical 
in substance, in function, or in lan¬ 
guage.—Sturtz V. Delaware, L. & W. 
R, Co., 74 A. 30, 31, 226 Pa. 249. 

38. Webster New Int.D. 

39. Mo.—^Perrlnger v. Lynn Pood 
Co., App., 148 S.W.2d 601, 610. 

40b As indicating slippery condition 

(1) The word “greasy” and the ex¬ 
pression “felt greasy" were again 
clearly used by the witness to de¬ 
scribe a slick and slippery condition. 
—Perringer v. Lynn Pood Co., Mo. 
App., 148 S.W.2d 601, 610. 

(2) A slippery condition of rail¬ 
road rails is known as “greasy.”— 
Mayer v. Detroit, T., A. A. & J. R. 
Co., 116 N.W. 429, 430, 162 Mich. 276. 

41- Iowa —Gardner v. Kiburz, 168 
N.W. 814, 817, 184 Iowa 1268. 

42. Tex.—Gulf, C. & S. P. R. Co. v. 
Smith, 28 S.W. 620, 622, 87 Tex. 
348. 

28 C.J. p 825 notes 51, 62. 

43. Cal.—San Christina Inv. Co. v. 
City and County of San Pranclsco, 
141 P. 384, 388, 167 Cal. 762, 62 L.R. 
A..N.S.. 676. 



GREAT—GREEN 


that is, exceeding the common or ordinary measure 
or standard, with respect to physical size, or im¬ 
portance, dignity, eteA^ 

It has been compared with ‘^enormous” see 30 
C.J.S. p 256 note 6. 

Great seal. The seal of a nation, no matter 
whether the government is a monarchy or a re¬ 
public.^ 5 

Other phrases. The following notes contain other 
phrases employing the word "great,and also the 
comparative, "greater,” and the superlative, "great- 
est.”^*^ Still other phrases as to which more recent 
adjudications have not been found see 28 C.J. p 825 
notes 53-70. 


38 C.J.S. 

G-BEE. Satisfaction for an offense committed or 
injury done.^^ 

GBEEK. As a noun, a native or citizen of Greece, 
or the language of the Greeks; as an adjective, of, 
pertaining to, or characteristic of, Greece, the 
Greeks, or their language.^^ 

GBEEN. The term relates either to color or to im¬ 
maturity or sappiness and may be defined gen¬ 
erally as meaning either green in color, or unripe 
of the color of ordinary foliage, or of unripe vege¬ 
tation generally, verdant; also fresh, new, recent ;52 
not baked or roasted, raw or partly raw, such as 
green meats, green bricks, or pottery;53 and in a 
particular connection the term has been held to 


44. Black 

45. Tex.—^Phillips v. liyons, 1 Tex. 

392. 398. 

Tn. tne TTniteU States 

The seal of the United States, or of 
a state, used In the execution of com¬ 
missions and other public docu¬ 
ments is usually termed the great 
seal of the United States, or of the 
state, as the case may be.—^Black 
L.D. 

Ja. England 

A seal by which a great part of 
the royal authority is exercised; 
the appointment of the lord high 
chancellor, or lord keeper, is made 
Ivy the delivery of the great seal into 
his custody; there is one great seal 
for all public acts of state which 
concern the United Kingdom;—^Black 
L.D. 

46. phrases construed 

(1) “Great and irreparable injury,” 
as meaning a ruinous loss for which 
there is no remedy.—^Reeves v. Bell, 
147 S.W.2d 711, 714. 286 Ky. 300. 

(2) “Great bodily harm” and 
'“great bodily injury" see 11 C.J.S. p 

377 note 87—p 378 note 95. See also 
the C.J.S. titles Assault and Bat¬ 
tery S 79, and Homicide § 123, also 
30 C.J. p 56 note 40-p 57 note 65. 

(3> “Great breeder" compared with 
“good breeder" see ante p 937 note 
43 <20>. 

(4) "Great Britain," as defined by 
the statute 5 Anne c 8 art 1, the term 
is applied to the United Kingdom of 
Hngland and Scotland.—^Nightingale 
V. Goulboum, 16 Li.J.Ch. 270, 271. 

<6) “Great care" see the C.J.S. ti¬ 
tle Negligence § 13. also 45 C.J. p 
666 note 85-p 667 note 94. p 705 note 
14. 

(6) “Great cattle”—all manner of 
beasts except sheep and yearlings.— 
Black li.D. 

' (p *^*Gredt charter*"—Magna Char- 
ta„Vflto„c^lef3[, partly tp distinguish it 
frdtfi Tthe'bharta de Forepta„ which 


I was granted about the same time, 
and partly by reason of its own 
transcendant importance.—^Black L. 
D., sub verbo Magna Charta. 

(8) “Great Father,"* a term em¬ 
ployed by Indians in speaking of the 
general government or the president 
of the United States.—Bridgeman v. 
U.S.. Mont. 140 F. 677. 693, 72 C.C.A 
145. 

(9) “Great-grandchildren"* means 
children of grandchildren.—^Jenkins 
v. Harris, 100 So. 280, 135 Miss. 467. 
See also ante p 978 notes 7-10, as to 
whether or not they are included by 
the term “grandchildren." 

(10) “The Great Law’"—^the first 
code of laws established in Pennsyl¬ 
vania; it is Justly celebrated for the 
provision in its first chapter for lib¬ 
erty of conscience.—Black L.D. 

(11) “Great nephew"—a nephew 
once removed.—Saunderson v. Bai¬ 
ley, 4 Myl. & C. 66, 18 Eng.Ch. -56, 41 
Reprint 22. 

(12) “Great pond" see the C.J.S. 
title Waters § 103, also 28 C.J. p 
826 note 74. 

(13) “Great public calamity," as 
referring to one having its origin in 
“vis major," or act of God, and as 
not including a mere industrial de¬ 
pression.—^Jones V. Williams, 45 S.W. 
2d 130, 133, 121 Tex. 94, 79 AL.B. 
983. 

(14) ""Great roads" see the C,J.S. 
title Highways S also 28 O.J. p 
825 note 75. 

(15) “Great tithes," in ecclesiasti¬ 
cal law, the more valuable tithes, as 
com, hay, and wood.—^Black L.D. 

(16) ""Great writ of liberty,** as 
referring to the writ of ""habeas cor¬ 
pus ad subjiciendum," see the C.J.S. 
title Habeas Corpus 9 1. 

47. Phrases construed 

(1) ‘"Greater or better security,** 
as additional security for costs see 
Admiralty 5 199 e note 34, and Costs 
§9 158-160. 


(2) ""Greater rate of fare.**—Chase 
V. New York Central R. Co., 26 N.T. 
523, 526. 

(3) “Greater weight of evidence” 
as meaning generally evidence which 
outweighs or preponderates all other 
evidence in the case and universal¬ 
ly explained by ""the preponderance 
of the evidenca**—O’Briant v. Lee, 
195 S.B. 15, 20, 212 N.C. 793-—Demp¬ 
ster V. Fite, 167 S.B. 33, 37, 203 N.C. 
697. See also Evidence 99 1018- 
1022. 

(4) ""Greatest convenience" re¬ 
specting transfer of bankruptcy pro¬ 
ceedings for the greatest convenience 
of the parties depends on all the cir¬ 
cumstances—proximity of creditors 
of every kind to the court, proximi¬ 
ty to the court of bankrupts and 
witnesses necessary to proper admin¬ 
istration, the location of assets, etc. 
—In re Devonian Mineral Spring Co., 
D.C.Ohio, 272 F. 527, 632. 

4a Black L.D. 

46- Webster New IntD. 

Phrases oonstmed 

(1) “Greek Catholic** and ""Greek 
Catholic Church"* as applied to a 
church organization see Catholic 14 
C.J.S. p 36 note 79 and the C.J.S. ti¬ 
tle Religious ’ Societies 9 2. 

(2) ""Greek fire** see Explosives 9 1 
note 4. 

(3) “Greek Kalends," a colloquial 
expression to signify a time indef¬ 
initely remote, there being no such 
division of time known to the 
Greeks.—^Black L.D. 

50. U.S.—American Ry. Express Co. 
V. Price Bros., C.CJ.ATex., 54 P.3d 
67. 

61. U.S.^Karesh v. Shell-On Sol- 
Ted Peanut Co., D.C.Md., 17 F.2d 
496, 499, 50Q. 

60. Century D. 

5a U.S.—Karesh ▼. Shell-On Sol- 
Ted Peanut Co., supra. 
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38 C.J.S. 


QBEEN—GRENADINE 


mean “raV’ rather than '‘unripe.”®^ 

Phrases employing the word are set out in the 
note.®^ 

GRlEiEiKBACElS. A particular and distinct kind of 
obligation of the United States;®® a term referring 
to the medium of exchange in this country,some¬ 
times said to be lawful money, made legal tender 
for all debts, hence a legal standard for the meas¬ 
urement of values;®® and frequently employed to 
denote national bank bills as well as United States 
treasury notes.®® It has been defined as currency 
issued by or under the authority of the United 
States, and so called because the backs of the notes 
are of green color;®® the popular and almost exclu¬ 
sive name applied to almost all United States treas¬ 
ury notes. It is not applied to any other species 

of currency.®^ 

The term has been compared to, or contrasted 
with, ^‘coin.”®® 

GBEENHEW. In forest law, the same as vert; 
everything bearing green leaves in a forest; also 
that power which a man has, by royal grant, to cut 
green wood in a forest.®^ 

GREENSTIOK BREAK. See 11 C.J.S. p 833 notes 
4,6. 


GREENWICH TIME. See the C.J.S. title Time § 
^ also 62 C.J. p 961 note 23 [c]. 

GREETING. Salutation on meeting, or by message 
or letter; welcome, compliment; a formal address, 
or form used in addressing or accosting.®® 

GREFFIERS. In French law, registrars, or clerks 
of court; oMcials attached to the courts to assist 
the judges in their duties.®® 

GREGORIAN CODE. A collection of imperial con¬ 
stitutions made by Gregorius, a Roman jurist of 
the fifth century, about the middle of the century. 
It contained the constitutions from Hadrian down 
to Constantine.®^ 

GREGORIAN EPOCH. The time from which the 
Gregorian calendar or computation dates, that is, 
from the year 1582.®® 

GREMIO. In Spanish law, a guild or union of 
tradesmen or artisans.®® 

GREMIXTM. Latin, the bosom or breast; hence, 
derivatively, safeguard or protection.^® 

GRENADINE. A sirup of sugar to which citric 
or tartaric acid and vegetable flavorings have been 
added. It has also been defined as a syrup used for 
colds.7i 


64. U.S,—Karesh v. Shell-On Sol- 

Ted Peanut Co., supra. 

55. Phrases eonstmed 

(1) “Green bag“—the hag or 
satchel in which a lawyer formerly 
carried papers to and from court.— 
English L.D. 

(2) “Green bonds’* or “green con¬ 
sols” see 15 C.J.S. p 992 note 17. 

(3) “Green cloth,” in England, a 
board or court of justice held in the 
countinghouse of the king’s or 
Queen’s household, and composed of 
the lord steward and inferior oifi- 
cers; it takes its name from the 
green cloth spread over the board at 
which it is held.—Black Li.D. 

(4) “Green chain,” a chain which 
brings green lumber and timber from 
the mill after a log has been cut in¬ 
to lumber.—Griffin v. Louisiana Del¬ 
ta Hardwood Lumber Co., La.App., 
190 So. 915. 

(5) “Green goods’' see Goods ante 
P 947 note 59 (18). 

(6) “Green onions,” as meaning 
Immature onions in a state of 
growth, of any size and useful either 
to be eaten or to be planted for fur¬ 
ther growth,—American Ry. Express 
Co. V. Price Bros., C.C.A.Tex., 54 F. 
2d 67. 

(7) “Green peanuts,” construed as 


relating to “raw” rather than “un- ( 
ripe” peanuts in a patent specifica¬ 
tion see the C.J.S. title Patents S 
193, also 48 C.J. p 217 note 66. 

(8) “Green silver”—^a feudal cus¬ 
tom in the manor of Writtel, in Es¬ 
sex, where every tenant whose front 
door opens to Greenbury shall pay 
a half-penny yearly to the lord. 
—Black L.D. 

(9) “Green wax,” in England, the 
name of the estreats in the exche¬ 
quer, delivered to the sheriff under 
the seal of that court which was im¬ 
pressed upon green wax.—Black L.D. 

seu U.S.—U. S. V. Howell, D.aCaL, 
64 F. 110, 114, 

57. Ark,—Cook v. State, 196 S.W. 
923, 924, 130 Ark. 90. 

58. Cal.—Spencer v. Prindle, 28 Cal. 
276, 279. 

59. Al€u—Levy v. State, 79 Ala. 259, 
261—Duvall V. State, 63 Ala. 12, 17. 

ea Ala.—Duvall v. State, supra, 
onginallyf a nickname or slang 
word, derived from the color of the 
engraving on the backs of the cur¬ 
rency thus denominated.—^Wesley v. 
State, 61 Ala. 282, 287. 

Zn common nse it is applied to the 
issues of currency circulated by the 
federal government during the war 

1077 


( between the American states.—^Bur¬ 
ton V. Brooks, 25 Ark. 215, 218. 

61. Ark.—Haskins v. State, 230 S. 

W. 5, 7, 148 Ark. 351. 

28 C.J. p 826 note 89. 

631. Ind.—^Hickey v. State, 23 Ind. 
21, 23. 

63. Cal.—Spencer v. Prindle, 28 CaL 
276, 277. 

64. Black L. D., sub verbo Vert. 

65. U.S.—U. S. V. Leo Haul & Co., 
17 C.C.P.A., Customs, 213, 215. 

66. Black L.D. 

67. Black L.D., sub verbo Codex 
Gregorianus. 

66. Black L.D. 

69. Escriche Diccionario. 

70. **I]L gre^o legls” 

(1) In English law, an estate 
which is in abeyance is said to be 
“in gremio legis;” that is, in the pro¬ 
tection or keeping of the law.— 
Black L.D. 

(2) The phrsLse has been applied in 
American cases as meaning in abey¬ 
ance, in the bosom of the law, or un¬ 
der the protection of the law. 

U. S.—Peals V. Phipps, La., 14 How. 

367, 375, 14 L.Bd. 459. 

Mo.—State v. Reynolds, 107 S.W. 
487, 492, 209 Mo. 161, 123 Am.S.R 
468, 15 L.R,A.,N.S., 963. 

71. U.S.—^U. S. v. Thirty Cases Pur- 



GRENVILLE ACT—GRIND 
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GRENVILLE ACT. The statute 10 George III 
chapter 16, by which the jurisdiction over parlia¬ 
mentary election petitions was transferred from the 
whole house of commons to select committees.'^^ 

GRESSXJME. In English law, a customary fine due 
from a copyhold tenant on the death of the lord. 
Spelled also ^^grassum,” ‘‘grossome,^’ and “gres- 
same.^^*^^ 

GRETNA GREEN MARjdlAGE. A marriage cele¬ 
brated at Gretna, in Dumfries, Scotland, bordering 
on the county of Cumberland.^^ 

GREIJGE. In the Spanish law of Aragon, the com¬ 
plaint for the infraction of a law, laid before the 
Cortes.^s 

GREVA^ In old records, the seashore, sand, or 
beach.76 

GREVE. A word of power or authority.'^^ 

GREYHOUND MOTION. See the C.J.S. Street 
Railroads § 1, also 28 C.J. p 826 note 2-3. 

GRID. A griddle, a receptacle or tray of grating 


construction.'^® 

GRIEVANOE. An injury, a wrong done, that 
which gives ground of complaint, because it is un¬ 
just or oppressive.*^® 

GRIEVED. Aggrieved.®® 

GRIEVOUS. Afflictive, causing grief or sorrow, 
offensive;®^ aggravated, atrocious;®® hard to bear, 
harmful, painful;®® serious in nature.®^ 

GRIFF. A word with a definite meaning in some 
jurisdictions, indicating the issue of a negro and 
a mulatto; a person too black to be a mulatto and 
too pale in color to be a negro.®® 

GRIMACE. A distortion of the countenance, 
whether involuntary or from affectation, expressive 
of some feeling, as contempt, disapprobation, com¬ 
placency, etc.®® It cannot amount to approbrious 
words and abusive language within the meaning of 
a particular statute.®*^ 

GRIND. To crush into small fragments,®® to re¬ 
duce to fine particles or powder by crushing and 
friction, as to grind wheat;®® to triturate;®® to 


porting to be Grenadine Syrup, D, 
GMass., 199 F. 932, 933, 934, 935. 
Hot pomegraxiAte synip 

Although, the word is no doubt de¬ 
rived from the French “gre&^de,*' a 
pomegranate, it has been he.M that 
“grenadine” or the phrase “Grena¬ 
dine Syrup,” does not mean in com¬ 
mon acceptation that the syrup is 
actually made from pomegranates, 
but rather that it possesses a cer¬ 
tain characteristic fle^vor and color. 
—U. S. V. Thirty Cases Purporting 
to be Grenadine Syrup, supra. 

72. Black Li.D. 

Repealed by 9 Geo. IV c 22 $ 1.— 
Black L.D. 

73. Black L.D. 

See also Grassum ante p 1072 note 88. 

74. Black L.D. 

Sometimes referred to as a ‘^Scotch 
marriage” 

By the law of Scotland a valid 
marriage may be contracted by con¬ 
sent alone, without any other form¬ 
ality. When the marriage act, 26 
Geo. II c 33, rendered the publica¬ 
tion of banns, or a license, necessary 
in England, it became usual for per¬ 
sons who wished to marry clandes¬ 
tinely to go to Gretna Green, the 
nearest part of Scotland, and marry 
according to the Scotch law; so a 
sort of chapel was built at Gretna 
Green, in which the English mar¬ 
riage service was performed by the 
village blacksmith.—Black L.D. 

7B«t Eaoriche .Dlcclonario. 


76. Black L..D. 

77. Black L..D, 

78. U.S.—Doughnut Machine Corpo¬ 
ration V. Demco, Inc., D.O.Md., 51 

P.2d 364, 372. 

79. Pa.—In re Borough of North 

Braddock, 190 A. 367, 361, 126 Pa. 

Super. '53—Chartiers’ Appeal, 8 A. 

181, 182, 4 Pa.Cas. 464. 

Similar dellnitioxis 

(1) “The imposition of some in¬ 
justice, or illegal obligation or bur¬ 
den, by a court, upon a party, or the 
denial to him of some equitable or 
legal right.”—State’v. State Bank & 
Trust Co., 137 P. 400, 402, 36 Nev. 
526. 

(2) “The denial to the party of 
some claim, either of party or of 
person, or the imposition upon him 
of some burden or obligation.”—Wil¬ 
son V. Board of Regents of Universi¬ 
ty of Colorado. 102 P. 1088, 1089, 46 
Colo. 100. 

(3) A “grievance,” to give a per¬ 
son a right to an appeal from the de¬ 
cision or doings of any school com¬ 
mittee, district meeting, or trustees, 
does not imply a wrong growing out 
of some infraction of law or a liti¬ 
gated question of right. A depriva¬ 
tion of school privileges is a griev¬ 
ance.—Cottreirs Appeal, 10 R.I. 61*5, 
616. 

"Grievance day” as used in connec¬ 
tion with municipal improvements 
means an opportunity to be heard 
with respect to the justice and cor¬ 
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rectness of a proposed assessment.— 
People V. Henlon, 19 N.T.S. 488, 491, 
64 Hun 471. 

80. Black L..D. 

SOL. Minn.—State v. Bowers, 228 N. 
W. 164, 165, 178 Minn. 589. 

82. Mont.—State v. Laughlin, 73 P. 
2d 718, 720, 105 Mont 490. 

Phrases construed 

(1) “Grievous bodily harm” see 
Assault and Battery § 79. 

(2) “Grievous bodily Injury*'— 
words which have no technical mean¬ 
ing, and in their natural sense may 
include injuries resulting in death.— 
Reg. V. Union Colliery Co., (B. C.) 3 
Can.Cr.Cas. ’523, 527. 

83. Minn.—State v. Bowers, 228 N. 
W. 164, 165, 178 Minn. 589. 

Mont—State v. Laughlin, 73 P.2d 
718, 720, 105 Mont 490. 

84. Mont—State v. Laughlin, su¬ 
pra. 

86. La.—State v. Treadaway, 52 So. 
500, 508, 126 La. 300, 139 Am.S.It 
514, 20 Ann.Cas. 1297. 

86. Webster New IntD. 

87. Ga.—Behllng v. Stata 36 S.E. 
85, 86, 110 Ga 754. 

88l U.S.~German v. U. S., C.C.N* 
Y., 128 F. 467, 468. 

89. Idaho.—^Mundell v. Swedlund, 80 
P.2d 13, 14, 69 Idaho 29. 

9a U.S.—German v. U. S., C.C.N.. 
Y., 128 F. 467, 468. 
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produce by trituration or by rotary motion like that 
of a mill, as to grind meal.^1 

Grinding, A reduction to fine particles or powder 
by crushing or friction.92 

As compared with, and distinguished from, 
“crushing^' see 25 C.J.S. p 17 note 78. 

Ground, Preterit and past participle of grind.^3 

GRTNDSTONIi, A flat circular stone so hung that 
it can be rotated upon an axis, used for sharpening 
tools, etc.24 

GRIP. A word used colloquially in the United 
States for gripsack,^® and described as a bag in 
which personal belongings may be packed,^® 

In a mechanical sense, as synonymous with 
“clutch” see 14 C.J.S. p 1298 note 2; and more 
specifically, as a device on cable street ears, see the 
C.J.S. title Street Railroads § 1, also 28 C.J. p 826 
note 18. 

Grip car. See the C.J.S. title Street Railroads § 
1, also 28 C.J. p 827 note 19, and as distinguished 
from “coach” see 14 C.J.S. p 1299 note 12. 

GRIPPER. In a mechanical application, a device 
which takes hold of, or grips, indicating something 
capable of a clamping action.^ ^ 

GRIST, Grain carried to the mill for grinding at 
one time, or to be ground separately for its own- 
er.98 The term refers to grain taken to a mill to 
be ground, and not to the process or production of 
grinding.^® 


GRISTMILL. See the C.J.S. title MiUs § 2, also 28 
C.J. p 827 notes 26-28. 

GRIST WORK. The grinding of grain by a miller 
for toll for farmers in the neighborhood, the doing 
of which characterized the old-fashioned gristmill.^ 

GRIT. In its primary sense, rough hard particles 
collectively, especially of sand;2 so used in describ¬ 
ing what is known commercially as prepared roofing, 
and said to consist of mineral particles of many 
kinds, sand being in commonest use, which are em¬ 
bedded in the waterproof material covering the side 
exposed to the weather.^ 

In a derived or secondary sense, the word may 
indicate courage, firmness of mind, spunk.^ 

GRITA PORAL. In the Spanish law of Aragon, the 
oral summons or call to law, similar to the Roman 
“vocatio in jus.”® 

GRITH. In Saxon law, peace, protection.® 

GRITHSTOLE. A place of sanctuary.7 

GROAT. An English silver coin, of the value of 
four pence, issued from the fourteenth to the sev¬ 
enteenth century.® 

GROCER. One who deals in sugar, tea, coffee, spic¬ 
es, country produce, and the like, excepting fresh 
meats, and sometimes in bottled beer and wines, usu¬ 
ally not to be drunk on the premises.® 

In old English law, an engrosser, a merchant or 
trader who engrossed all vendible merchandise.^® 


Idaho.—Mundell v. Swedlund, 80 P. 

2d 13. 14. 59 Idaho 29. 

91. Idaho.—Mundell v. Swedlund, 
supra. 

92h U.S.—U. S. V. Graser-Rothe, C. 
C.Ohio, 164 F. 206. 

hay” may or may not 
be an agricultural pursuit according 
to the facts.—^Mundell v. Swedlund, 
80 P.2d 13, 15, ‘59 Idaho 29. 

93. Century D. 

Phrases construed 

<1) ^'Ground granite,'* as distin¬ 
guished from ''broken granite” see 
11 C.J.S. p 835 note 32. 

<2) "Ground wood,” a well known 
phrase in the paper trade, referring 
to the refuse found in paper made of 
wood pulp.—Gumbinsky Bros. Co. v. 
Smalley, 197 N.T.S. 630, 534. 203 App. 
Dlv. 661. 

94. Standard D. 

JXot only the stone itself 
The term "grindstone,” as used in 
a declaration in tort for the conver¬ 


sion of one grindstone, held to in¬ 
clude, hot only the stone, but the 
frame and hangings, which are nec¬ 
essary for its use.—^Patterson v. 
Dudley, 12 Gray (Mass.) 375. 

95, Century D. 

9Qi N.Y.—^People v. Strollo, 83 N.B. 
673, 676, 191 N.T. 42. 

97, D.C.—VThite v. Cottrell, 270 P. 
877, 878. 50 App.D.C. 269. 

98, Ill.—Crawshaw v. Curtis, 119 
I11.APP. 42. 44. 

99, Wis.—^Hutchinson v. Chicago & 
Northwestern R. Co., 37 Wis. 582, 
606. 

1. N.J.—Sparks Mfg. Co. v. Newton, 
41 A. 385, 403, 67 N.J.Eq. 367. 

2. Webster New Int.D, 

a U.S.—^Blrd V. Buffalo Elaborated 
Roofing Co., D.C.N.Y., 256 P. 366, 
369, 370. 

4. Tex.—Mitchell v. State, 41 S.W. 
816, 817, 38 Tex.Cr. 170. 


"Good grit” 

Tex.—Mitchell v. State, supra. 

6- Escriche* Dicclonarlo. 

6, Black Ii.D. 

7, Black Li.D. 
a Black L.D. 

9. N.Y.—Private A. S. Realty Cor¬ 

poration V. Julian, 212 N.Y.S. 430, 
431, 214 App.Div. 628. • 

Simllaxly expressed 
A trader who deals in tea, sugar, 
spices, coffee, liquors, fTult, etc.— 
McGurk V. Metropolitan L. Ins. Co., 
16 A. 263, 266, 56 Conn. 528, 1 L.R.A. 
563. 

■^Grocer delivering goods” 

Described as one who is engaged 
as a dealer in groceries, and habit¬ 
ually delivers, in person, goods sold 
to his customers.—Hall v. American 
Masonic Acc. Assoc., $7 N.W. 366, 
368, 86 Wis. 518. 

10. Black li.D. 
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GBOOEItlES. General supplies for the table and 
for household use; household supplies for the table 
such as are dealt in by grocers, as flour, sugar, 
spices, coffee, etc.;^^ the commodities sold by gro- 
cers.i2 The word may include all such goods and 
merchandise as are usually kept in such stores as 
are called dry goods and grocery stores.i^ The 
term, however, is to be taken in its natural and ac¬ 
cepted meaning, and when so construed it does not 
necessarily include all articles which are usually 
kept in a grocery store.^^ 

GBOCEBY. A place for the selling of general sup¬ 
plies for the table and for household use.16 

GBOG. A technical term applied to a granular 
mass of fired clay which is used for tempering 
claysand defined as the refractory materials, 
SUCH as pulverized pottery and fire bricks, fibre clay, 
etc., which are used in the manufacture of cruci¬ 
bles, fire bricks, and the like;!*^ clay previously 
burned, one of the vitrifying ingredients usually 
added to the terra cotta clays.^^ It has been clas¬ 
sified as ^^clay” rather than ^^sand.^i^ 

GROGSHOP. See the C.J.S. title Intoxicating liq¬ 
uors § 15, also 28 C. J. p 827 note 43. 


GROIN or GROYNE. A structure constituting a 
well-recognized and generally favored method of 
protecting the uplands against erosion and other ac¬ 
tion of the sea and its storms, although the primary 
purpose of its erection is to arrest the shifting 
sands and hold them, thereby stabilizing the high- 
tide line.20 

GRONNA. In old records, a deep hollow or pit, a 
bog or miry place.^i 

GROOM. A word applied to a person who is said 
to be the mere servant, menial as it were, and not 
the general agent of the owner of a horse.^^ 

GROOVE. A word which conveys to the mind the 
idea of a noticeable depression of some length in 
a surface;23 defined as a furrow, channel, or long 
hollow and sometimes held equivalent to "flute^^ 
see 36 C.J.S. p 1034 note 3. 

GROSS. 

As a Noun 

Derived from the same word in the French mean¬ 
ing "the biggest part;"26 and defined as the bulk, 
the whole, not divided into its several parts the 
entire amount, or the sum total.27 


11. U.S.—Cheek-Neal Coffee Co. v. 
Hall Dick Mfgr. Co., CtCust & Pat. 
App., 40 F.2d 106, 108. 
la IT.T.—^Private A, S. Realty Cor¬ 
poration V. Julian, 212 N.Y.S. 430, 
431, 214 App.Div. 638. 

13. Miss.—Germania F. Ins. Co. v. 
Francis, 52 Miss. 457, 468, 24 Am. 
R. 674, 

Wliat term, inolndes 

Various kinds of relishes, spreads, 
and salads, as well as coffee and 
tea, are commonly known as *‘grro- 
cerlas."—Cheek-Neal Coffee Co, v. 
Hal Dick Mfff. Co., Ct-Cust & Pat 
App., 40 F.2d 106, 107. 

I4h Mass.—Fletcher v. Powers, 131 
Mass. 333, 335. 

Bi^d not to Inolndo 

(1) Buckets, pails, and shovels.— 
Fletcher v. Powers, 131 Mass. 338, 
335. 

(2) Oils and sulphur kept in a 
store, where such articles are enu¬ 
merated as hazardous, and the keep¬ 
ing* of the eame is prohibited by the 
terms of the contract—^Whltmarsh 
V. Charter Oak F. Ins. Co., 2 Allen 
<Mms.) 581. 583. 

^ a auMtion. for a itux wheth- 
^ , the,word ^'groceries,*' as used in 
a^PPll^. of fine insurance, covers al- 
c^ol ^ sgqjrituous liquors kept in 
the store. In violation of the prohibi¬ 
tory law.—^Nlagrara F. Ins. Co, v. 
De at&tC 12 Mich. . 


16, N.T.—Private A S. Realty Cor¬ 
poration V. Julian, 212 N.Y.S. 430, 
431, 214 App.Dlv. 628. 

'^Gfxocaxy store^ 

When used without limitation on 
the products which may be sold 
therein, the term has been held to in¬ 
clude the sale of dairy products.— 
London v. Fltz-Roy Development 
Corporation, 28 N.Y.S.2d 731, 732, 175 
Misc. 417. 

16. XJ.S,—^In re Independent Sewer 
Pipe Co.. D.C.Cal.. 248 F. 547, 662. 

Preparation desorlbeft 
The grog may be prepared either 
by firing and subsequently grinding 
raw clay, or by simply grinding fire 
clay goods.—^In re Independent Sew¬ 
er Pipe Co., supra. 

17. XJ.S.—In re Independent Sewer 
Pipe Co., supra. 

la U.S.—In re Independent Sewer 
Pipe Co., supra. 

19. Sand is never used as a "'grog.’* 
—^In re Independent Sewer Pipe Co., 
supra. 

20i CaJ.—^Muchenberger v. City Of 
Santa Monica, 275 P. 808, 806, 206 
Cal. 635. 

Dictionary definition 
A wooden breakwater or frame of 
woodwork constructed across a beach 
between low and high water to re¬ 
tain sand or mud thrown up by the 
tide, and to protect the land lying 
tnorx 


behind it from the force of the 
waves.—Century D. 

21. Black Li.D. 

22. N.C.—Moore v. Tickle, 14 N.C. 
244, 246. 

Dictionary definition 
A boy or man who has the charge 
of horses, one who takes care of the 
horses or stable.—Century D. 
Flirases construed 

(1) ‘‘Groom of the stole”—^in Eng¬ 
land, an officer of the royal house¬ 
hold, who has charge of the king’s 
wardrobe.—Black Ij.D. 

(2) “Groom porter”—^formerly an 
officer belonging to the royal house¬ 
hold.—Bl€Lck Li.D. 

23. U.S.—Schreiber & Conchar Mfg. 
Co. v. Adams, Iowa, 117 F. 830, 833, 
64 C.aA 128. 

24. U.S.—Gordon v. Carnegie Steel 
Co., C.aPa. 126 F. 588, 640. 

Phrase construed 

“Annular disposed groove” or “an¬ 
nular groove,” as a groove extending 
all the way around the inner sur¬ 
face of the ring.—Whitlnsvllle Spin¬ 
ning Ring Co. v. R. K. Laros Silk 
Co., D.C.Pa, 21 F.Supp. 613, 61o. 

25. N.Y.—^Hawley v. James, 16 
Wend. 61, 262. 

26. N.Y.—^BCawley v. James, supra 

27. Ill.—State V. Illinois Cent. R. 
Co., 92 N.B; 814,'825, 246 III. 188.. 
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As meaning twelve dozen, see the C.J.S. title 
Weights and Measures § 1, also 28 C.J. p 828 note 
52. 

In gross or in the gross. All parts taken togeth¬ 
er, in gross, absolute, entire; in the bulk or the 
whole undivided ;28 at large.29 In a somewhat dif¬ 
ferent sense, existing in its own right, and not as 
an appendage to another thing; 30 not appurtenant 
or appendant, but annexed to a man’s person ;3i not 
depending on another.32 

As an Adjective 

In one sense, the adjective has been defined as 
meaning beyond allowance, out of all measure ;33 
hence culpable or great ;34 flagrant, not to be ex¬ 
cused, or shameful.36 in this sense it has been held 
equivalent to ‘Wpable” see 25 C.J.S. p 22 note 72, 
and distinguished from "intentional” and "will- 

ful.”36 

In another sense, the word has been defined as 
meaning absolute, or general ;37 entire, total, whole ;38 
taking in the whole ;39 and expresses the aggregate 
of the parts, undiminished and intact, as the gross 
sum, amount, or weight.40 When used with reference 


to a sum of money, "gross” conveys the idea of a 
named or indicated amount before diminution, but 
from which there are to be taken other sums or 
amounts, leaving a balance it negatives any 
right to make deduction for costs and expenses, and 
accentuates the exclusion of any thought of gain or 
profit in the matter ;42 and it has been construed to 
mean having no deduction or abatement, 4 3 without 
deduction,44 or without deduction of any kind.45 

In this sense, the term has been held equivalent 
to, or synonymous with, "all” see 3 C.J.S. p 869 
note 99, and has been distinguished from, or said to 
be opposed to, "net.”46 

Gross immorality. Courts have differed widely 
in application of the term to given states of fact, 
and it has been said that the term has received no 
hard and fast definition, but is merely descriptive of 
a course of conduct ;47 and may be defined as a 
course of conduct so reprehensible and revolting as 
to shock the sensibilities of reasonable men;48 will¬ 
ful, flagrant, or shameful immorality.43 It does not 
necessarily mean great or excessive immorality.30 

Gross income, A term whose construction and 
meaning depend on the context and subject mat- 


28. N,Y.—^Hawley v. James, 16 
Wend. 61, 262. 

Plirases oonstraed 

(1) “Sale in gross,“ when applied 
to the land itself, is synonymous 
with “contract of hazard.”—Green 
V. Taylor, C.C,Va., 10 F.Cas.No,6,761, 
3 Hughes 400. 

(2) “Settlement In gross” con¬ 
strued as not applicable to periodic 
payments whose number did not de¬ 
pend on the total reaching a prede¬ 
termined sum, but was uncertain.— 
Adler v. Adler, 26 N.B.2d 504, 508, 
373 Ill. 361. 

(3) “Sum in gross,” held to apply 
only to one single, entire sum, and 
not to several sums.—^Hawley v. 
James, 16 Wend. (N. T.) 61, 262. 

29. Bouvier L.D., quoting 2 Black- 
stone Comm, p 34. 

30. Black L.D. 

31. Bouvier L.D., quoting 2 Black- 
stone Comm, p 34. 

32. N.T.—^Hawley v. James, 16 

Wend. 61, 262. 

“Basement in gross” see Basements 
§ 4 b. 

33. Colo.—State Board of Dental 
Examiners v. Savelle, 8 P.2d 693, 
696, 90 Colo. 177. 

23 C.J. p 828 notes 59, 62. 

34. Black L.D. 

36. Colo.—State Board of Dental 
Bxaminers v. Savelle, supra. 

28 O.J. p 828 notes 60, 61, *63. 

aei U.S.—Cleveland, C C. & St D. 


R. Co. V. Tartt Ill., 64 P. 823, 825, 
12 C.C.A 618. 

37. Black L.D. 

3& U.S.—First Trust Co. of St 
Paul V. Commonwealth Co., C.C.A. 

S. D., 98 F«3d 27, 32. 

Mo.—State v. Hallenberg-Wagner 
Motor Co., 108 S.W.2d 398, 401, 841 
Mo. 771. 

S.C.—^Jefferson Standard Life Ins. 
Co. V. King, 168 S.B. 653, 656, 165 
S.a 219. 

28 C.J. p 828 notes 64, 68, 69. 

39. Ind.—Scott V. Hartley, 25 N.E. 
826, 828, 126 Ind. 239. 

4a Mo.—State v. Hallenberg-Wag¬ 
ner Motor Co., 108 S.W.2d 398, 401, 
341 Mo. 771. 

41. Ind.—Smith v. Toth, 111 N.B, 
442, 443, 61 Ind.App. 42. 

42. U.S.—First Trust Co. of St Paul 
V. Commonwealth Co., C.C.A.S.D., 
98 F.2d 27, 30. 

43. Ind.—Scott V. Hartley, 25 N.B. 
326, 828, 126 Ind. 239. 

44. U.S.—First Trust Co. of St Paul 
V. Commonwealth Co., C.C.A.S.D., 
98 F.2d 27,' 32. 

28 C.J. p 828 note 70. 

46. HL—State v. Illinois Cent R. 
Co., 92 N.B, 814, 825, 246 Ill. 188. 

4a U.S.—^First Trust Co. of St Paul 
V. Commonwealth Co., C.C.A.S.D., 
98 P.2d 27, 32. 

Ind.—Scott V. Hartley, 25 H.B. 826, 
828, 126 Ind. 239. 

Mo.—State V, Hallenberg-Wagner 
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Motor Co., 108 S.W.2d 398, 401, 341 
Mo. 771. 

S.C.—^Jefferson Standard Life Ina 
Co. V. King, 163 S.B. 653, 656, 166 
S.C. 219. 

28 C.J. p 828 note 66. 

47. Ohio.—Seitz v. Ohio State Medi¬ 
cal Board, 157 N.E. 304, 306, 24 
Ohio App. 164. 

A fdngle act of drunkenness on a 
public highway is not necessarily 
gross immorality.—^McClain v. Sor¬ 
rels, 238 S.W. 72, 74, 152 Ark. 321. 
How determined 

The question of gross immorality 
must be determined according to the 
common understanding of the ordi¬ 
nary law-abiding and reasonable cit¬ 
izens of the country, and not accord¬ 
ing to those who are highly devel¬ 
oped ethically, or those, on the oth¬ 
er hand, who are suffering from mor¬ 
al depravity. 

Ind,—Indiana Board of Pharmacy v. 
Haag. Ill N.B. 178, 180, 184 Ind. 
333. 

W.Va.—^Moore v. Strickling. 33 S.B. 
274, 278, 46 W.Va. 616, 60 L.HA. 
279. 

4a Ind.—Crum v. State Board of 
Medical Registration and Exami¬ 
nation, 37 N.B.2d 66, 67, 219 Ind. 
191. 

49. Ind.—Indiana Board of Pharma¬ 
cy V, Haag, 111 N.B. 178, 180, 184 
Ind. 333. 

W.Va.—^Moore v. Strickllng, 33 S.E. 
274, 278, 46 W.Va. ’SIS, 60 L.R.A. 
279. 

60, Ind.—^Indiana Board of Pharma- 
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ter;5i and which has been defined as meaning the 
entire amount that the use of the principal yields 
the total gross receipts, and, in a particular applica¬ 
tion, the gross earnings derived from the business 
the total receipts from a business before deducting 
expenditures for any purpose;54 the total receipts 
from any branch of business.®® Under particular 
circumstances, the term has been held to include 
gains and profits derived from any source whatev¬ 
er, lawful or unlawful;5® and not to include the 
proceeds of life insurance.®^ 

Within the purview of federal and state income 
tax laws see the C.J.S. titles Internal Revenue, also 
33 C.J. p 300 note 63--p 301 note 84; and Taxa¬ 
tion §§ 1096-1099, also 61 C.J. p 1568 note 47-p 
1580 note 29. 

Depending on the circumstances of its use, it has 
been held equivalent to, or synonymous with, ^^gross 
proceeds,”®^ ^^gross profits,”®^ and ^^gross re¬ 
ceipts;”®® and has been distinguished from ‘‘gross 
receipts,”®^ "net income,”®^ and "premiums.”®®. 

Gross proceeds. A phrase which usually conveys 
a fixed and rigid meaning,® 4 although in some cas¬ 
es, its construction and meaning depend on the con¬ 
text and subject matter.®® It may mean the sum 


at which goods are sold, even though it involves the 
expense of carriage to market.®® It may be equiva¬ 
lent to "all the proceeds,”®*^ "gross income” see su¬ 
pra note 58, "gross receipts,”®® and "proceeds” alone 
without the use of a qualifying adjective.®® 

Gross profits. The phrase refers generally to the 
excess of selling price over cost price without de¬ 
ducting the expenses of resale and other costs of 
doing business;*^® the gross amount of sales made, 
after deducting only the cost, import duties, and 
carriage also the difference between the inven¬ 
tory valuation of particular manufactured goods 
and certain costs of production.*^® Sometimes the 
term is used to designate returns, or gross returns, 
although such use has been characterized as inac- 
curate.73 Strictly speaking, "gross profits” are real¬ 
ly not profits at all,'^4 for the cost of doing busi¬ 
ness, losses in bad debts, and the like may consume 
the margin between the sale price and the cost price, 
leaving a loss rather than a profit.*^® 

The phrase has been held equivalent to "gross in¬ 
come” see supra note 59; and has been contrasted 
with, or distinguished from, "net income,”^® and 

"net profits.”77 

Gross receipts. Ordinarily, the gross amount of 


cy V. Haagr. Ill N.EI 178, ISO. 184 
Ind. 333. 

W.Va.—Moore v. Strlckling*, 33 S.B. 
274, 278, 46 W.Va. 616, SO L..R.A. 
279. 

51- U.S.—^First Trust Co. of St. Paul 
V. Commonwealth Co., C.C.A.S.D., 
98 P.2d 27, 30, quoting: Corpus JTiu 
ris. 

Ill.—State V. Illinois Central R. Co., 
92 N.B, 814, 847, 246 Ill. 188. 

52. U.S.—First Trust Co. of St. Paul 
V. Commonwealth Co., C.C.A.S.D., 
98 F.2d 27, 30, quoting: Corpus Jtu 
ris. 

31 C.J. p 401 note 32. 

53. Ind,—^Department of Treasury 
of Indiana v. Jackson, App., 37 N. 
B.2d 31, 34. 

54. U.S.—First Trust Co. of St. 
Paul V. Commonwealth Co., C.C.A. 
S.D., 98 F.2d 27, 30, 31, quoting: 
Corpus Tnris. 

S.C.—Columbia Ry., Gas & Electric 
Co. V. Jones, 112 S.EL 267. 272, 119 
S.C. 480. 

55. XJ.S.—First Trust Co. of St. Paul 
V. Commonwealth Co., C.C.A.S.D., 
38 F.2d 27, 31. 

Sa, U.S.-—Steinberg: v. U. S., C.C.A. 
N.T., 14 F.2d 564, 666. 

57. U.S.—U. S. V. Supplee-Biddle 
Hardware Co., CLCl., 44 S.Ct. 546, 
547, 265 U.S. 189, 68 Ij.Ed. 970. 

58. U-fii—First Tnist Co. of Sh 


Paul r. Commonwealth Co., C.C.A. 
S.D., 98 F.2d 27, 30, quoting: Corpus 
Juris. 

Ill.—State V. Illinois Cent. R. Co., 92 
N.E. 814, 847, 246 Ill. 188. 

69, U.S.—Sarg:ent Land Co. v. Von 
Baumbach, D.C.Minn., 207 F. 423, 
431. 

SO. U.S.-First Trust Co. of St. 
Paul V. Commonwealth Co., C.C.A. 
S.D., 98 F.2d 27, 30, quoting: Cor¬ 
pus Juris. 

Ill.—State V. Illinois Cent. R. Co., 92 
N.E. 814, 847, 246 Ill. 188. 

61. U.S.—Sarg:ent Land Co. v. Von 
Baumbach, D.C.Minn., 207 F. 423, 
431. 

62. U.S.—^First Trust Co. of St. 
Paul V. Commonwealth Co., C.C.A. 
S.D., 98 F.2d 27, 31—Lewellyn v. 
Pittsburg:h, B. & L. E. R Co., Pa., 
222 F. 177, 184, 137 C.C.A. 617. 

63. Wis.—^Northwestern Mutual 
Life Ins. Co. v. State, 156 N.W. 
609, 615, 163 Wis. 484. 

64. N.Y.—^Moats v. Island Oil 6k 
Transportation Corp., 183 N.Y.S. 
80, 193 App.Div. 894. 

65. Ill.—State V. Illinois Cent. R. 
Co., 92 N.E. 814, 847, 246 Ill. 188. 

66. N.Y.—^Moats v. Island Oil & 
Transportation Corporation, 183 N. 
Y.S. 80, 193 App.Div. 894. 

67. N.M.—^Harriman Institute of 
Hocial Research v. Carrie Tlng:ley 
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Crippled Children's Hospital, 84 P. 
2d 1088, 1090, -43 N.M. 1. 
ea Ill.—State v. Illinois Cent. R 
Co., 92 N.E. 814, 847, 246 Ill. 188. 
69. N.M.—^Harriman Institute of So¬ 
cial Research v. Carrie Ting:ley 
Crippled Children's Hospital, 84 P. 
2d 1088, 1092, 43 N.M. 1. 

7a Cal.—Coates v. Lake View Oil & 
Reflningr Co., 66 P.2d 463, 466, 20 
Cal.App.2d 113. 

71- U.S.—Fechteler v. Palm Bros. & 
Co., Ohio, 133 F. 462, 470, 66 C.C.A. 
336. 

72- Pa.—^Wells Whip Co. v. Tan¬ 
ners' Mut. F. Ins. Co., 58 A. 894, 
896, 209 Pa. 488. 

7a N.C.—Buie V. Kennedy, 80 S.B. 

445. 446, 164 N.C. 290. 

74L Cal.—Coates v. Lake View Oil 
& Refining* Co., 66 P.2d 463, 466, 20 
Cal.App.2d 113. 

7a U.S.—^Fechteler v. Palm Bros. & 
Co., Ohio, 133 F. 462, 469, 470, 66 
C.O.A. 336. 

7a N.H—Bromley v. Elliot, 38 N.H. 
287, 804, 75 Am.D. 182. 

77- U.S.—Fechteler v. Palm Bros. & 
Co., Ohio, 133 F. 462, 469, 66 C.C.A. 
336. 

Cal.—Coates v. Lake View Oil & Re¬ 
fining Co., 66 P.2d 463, 466, 20 CaL 
App.2d 113. 

Pa.—Wells Whip Co. v. Tanners' Mu¬ 
tual Fire Insurance Co., 58 A. 894, 
. 896, 209 Pa. 48a 
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cash received;"® but its constmction and meaning' Sharing of gross receipts as an element in, or a 
depend on the context and the subject matter,7* and test of, partnership see the C.J.S. title Partner- 

aecordingly it may be construed to mean actual cash ship § 20, also 47 C. J. p 685 note 19-p 686 note 28. 

collected on particular obligations, together with References to some other specific uses or appUea- 

monep m hand due the obligors and credited on be found in 28 C.J. p 828 note 

such mdebtedliess;80 the entire receipts without any gg 
deduction;SI ^‘gross sales,” including the gross 

amount collected and uncollected of all the sales.82 term occurs in connection with other words 

The phrase may be equivalent to '^gross earn- to form phrases which have received judicial eon- 

ings,”S3 ‘'gross income” see supra note 60, ^^gross struction, as indicated, or referred to, in the foot- 

increase,”S4 and “gross proceeds” see supra note note.ss 

68. It has been compared with, or distinguished 

from “gross income” see supra note 61, and “prof- Other phrases employing the word are listed in 

the note.^*^ Still other phrases as to which more 


78- Tex.—^Eppstein v. State, Civ. 

App., 138 S.W. 1124, 1125. 

79. IlL—State v. Illinois Cent. R. 

Co., 92 N.E. 814, 847, 246 Ill. 188. 
28 C.J. p 828 note 87. 
sa Ga.—^New York Life Ins. Co. v. 
Wright, 122 S.E. 706, 31 Ga.App. 
713. 

81- Mo.—State v. Hallenberg-Wag- 
ner Motor Co., 108 S.W.2d 398, 401, 
341 Mo. 771. 

82. Tex.—Eppstein v. State, Civ. 

App., 138 S.W. 1124, 1125. 

88. Mo.—State v. Hallenberg-Wag- 
ner Motor Co.. 108 S.W.2d 398, 401, 
341 Mo. 771. 

28 C.J. p 829 note 90. 

84. Pa.—Commonwealth v. TT. S, Ex¬ 
press Co., 27 A. 396, 398, 157 Pa. 

SB. U.S.—O’Brien v. North River 
Ins. Co., C.C.A,Md., 212 'P. 102, 105. 

8a Phrases coustxaed 

(1) “Gross earnings and receipts,” 
construed to mean the same thing as 
the receipts of the entire railroad 
and the property.—Cincinnati, S. & 
C. R. Ry. Co. V. Indiana, B. & N. Ry. 
Co.. 44 Ohio St. 287, 315, 7 N.E. 139, 
153. 

(2) “Gross receipts of the entire 
entity,” considered in connection with 
the “gross receipts [of the entity] in 
the state.”—Corn v. Fort, 96 S.W.2d 
620, 627, 170 Tenn. 377, 106 A.L.R. 
647. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 28 C.J. p 829 notes 
94—1. 

87^ Phrases constmed 

(1) “Gross amount,” in its ordi¬ 
nary meaning, the entire amount of 
the receipts of a business. 

Ill.—German Alliance Ins. Co. v. 
Van Cleave. 61 N.E. 94, 96, 191 Ill. 
410. 

N.T.—People v. Miller, 70 N.E. 10, 
11, 177 N.T. 516. 

(2) “Gross amount actually 
spent.”—White Star Coal Co. v. 


Pursifull, 217 S.W. 1020, 1022, 186 
Ky. 697. 

<3) “Gross amount of premiums.” 
Ky.—^Northwestern Mut. L. Ins. Co. 

V. Commonwealth, 107 S.W. 802, 

804, 128 Ky. 174. 

Tex.—Philadelphia F. Assoc, v. Love, 

108 S.W. 168, 159, 101 Tex. 376. 

(4) “Gross and wanton negli¬ 
gence” compared with “wantonness” 
and “wanton conduct.”—Cohee v. 
Hutson. 57 P.2d 35, 38, 143 Kan. 784. 

(5) “Gross average,” defined as a 
contribution by all the parties con¬ 
cerned in a mercantile voyage, ei¬ 
ther as to the cargo or vessel, to¬ 
ward a loss sustained by some of the 
parties in Interest for the benefit of 
all.—Wilson V. Cross, 33 Cal. 60, 69. 

(6) “Gross damages” defined see 
Damages S 2 notes 68, 69; and as 
sometimes equivalent to “annual i 
damages” see 3 C.J.S. p 1371 note 97. 

(7) “Gross earnings” defined see 28 
C.J.S. p 612 note 86; and as equiva¬ 
lent to “gross receipts” see supra 
note 83. 

(8) “Gross earnings of the rail¬ 
way,” construed to include the en¬ 
tire sum received from passengers.— 
Dardanelle & R. Ry. Co. v. Bhinn, 12 
S.W. 183, 184, 62 Ark. 93. 

(9) “Gross fraud” is defined as 
representations made with a knowl¬ 
edge of their falseness or so reck¬ 
lessly made as to amount to the 
same thing, and with the purpose of 
injuring.—Southern Building & Loan 
Ass’n V. Dinsmore, 144 So. 21, 

225 Ala. 660. 

(10) “Gross inadequacy” means 
one which is beyond reason, which 
shocks sense of justice and which 
evinces lack of fair and intelligent 
consideration,—Albertsen v. Swift & 
Co., 230 P. 1057, 1058, 117 Kan. 337. 

(11) “Gross increase” as some¬ 
times equivalent to “gross receipts” 
see supra note 84. 

(12) “Gross margin”—^the dlffeiv 
ence between the purchase price and 
the selling price, and so synonymous 
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with “profit”—Ford v. U. S., C.C.A. 
Ohio, 281 F. 298, 303. 

(13) “Gross neglect,” in contrast 
with “ordinary neglect,” has been 
held to mean acts equivalent to will¬ 
ful acts, a willful refusal to take any 
precaution, or the omission of that 
care which even inattentive and 
thoughtless men never fail to take 
in caring for their property. 

Ky.—Commonwealth v. Polk, 76 S.W. 

2d 761, 765, 266 Ky. 100. 

N.Y.— H azzard v. Chase Nat. Bank of 
City of New York, 287 N.Y.S. 541, 
564, 169 Mlsc. 67—In re Jarvis, 180 
N.Y.S. 324, 332, 110 Misc. 6. 

As distinguished from “culpable neg¬ 
lect” see 26 C.J.S. p 23 note 84. 

(14) “Gross neglect of duty,” de¬ 
fined as more than simple neglect 
and as meaning a neglect of duty so 
glaring, flagrant, shameful, or mon¬ 
strous, under all the relevant facts 
of the case, as to be obvious to the 
common understanding and inexcusa¬ 
ble. 

Kan.—Petty v. Petty, 76 P.2d 850, 
854, 147 Kan. 342. 

Okl.—^Hornor v. Hornor, 3 P.2d 670, 
671, 161 Okl. 292—Morris v. Mor¬ 
ris, 270 P. 833, 835, 132 Okl. 291— 
Bradshaw v. Tinker, 264 P. 162, 
163, 129 OkL 244—Reed v. Reed, 
246 P. 413, 416, 119 Okl. -5—Beau¬ 
champ V. Beauchamp, 146 P. 30, 31, 
44 Okl. 634. 

See also the O.J.S. titles Divorce § 
40, as ground for divorce; Officers 
§ 60, also 46 C.J. p 988 notes 24— 
31, as ground for removal of offi¬ 
cer generally; and also the specif¬ 
ic titles relating to particular offi¬ 
ces or officers. 

(16) “Gross negligence,” defined 
and discussed generally see the C.J. 
S. title Negligence § 8, also 45 C.J. p 
667 note 4—p 671 note 47; more spe¬ 
cifically with reference to care re¬ 
quired of automobile operator to¬ 
ward persons in his vehicle see the 
C.J.S. title Motor Vehicles §§ 399— 
404, also 42 C.J. p lOB-S note 36—p 
1062 note 26; and in other particu- 
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recent adjudications have not been found see 28 C.J. 
p 829 notes 4-22. 

GBOSSE. French, great or large, as illustrated by 
the phrases set out in the note.88 

Q-BOSSEMENT, French, greatly, largely.^^ 

GBOSSLY. Coarsely, disgracefully, greatly;^® fla¬ 
grantly, inexcusably;®^ shamefully.®® 

Grossly careless or Grossly negligent. The phrase 
imports more than mere inadvertence, is used in the 
sense of reckless;®® has been construed to convey 
the idea that the act referred to was done under 
such circumstances as to strike one at flrst blush as 
reckless or wanton ;®4 and has been specifically de¬ 
fined as disclosing a reckless indifference to conse¬ 
quences without the exertion of any substantial ef¬ 
fort to avoid them;®® failing to exercise even slight 
care.®® 

As used in describing acts constituting involun¬ 
tary manslaughter see the C.J.S. title Homicide § 
62, also 29 C.J. p 1154 note 93-p 1160 note 71; 
and with reference to the operation of motor vehi¬ 
cles see the C.J.S. title Motor Vehicles §§ 399-404, 
also 42 C.J. p 1055 note 35-p 1062 note 26. 

Grossly inadequate consideration. A considera¬ 


tion so far short of the real value of the property 
as to arouse a presumption in the mind that the 
person who takes that property takes it under some 
kind of secret trust,® 7 or such as to shock a correct 
mind, and thereby raise a presumption that fraud 
attended the purchase.®® 

References to specific applications of the princi¬ 
ple are contained in 28 C.J. p 829 note 30. 

Other phrases as to which more recent adjudica¬ 
tions have not been found see 28 C.J. p 830 notes 
32-35. 

GBOSSOME. In old English law, a fine or sum of 
money paid for a lease. Supposed to be a corrup¬ 
tion of ^^gersuma.”®® 

GBOSSXTM CAPUT. A dunce.l 

UBOUNU. 

In General 

A word of most extensive signification, its mean¬ 
ing often depending on the context.® 

As a Noun 

-^Belating to Land or Its Incidents. In the sin¬ 
gular, the term may be employed as referring to a 
landed estate or possession; specifically, the land 


lar applications see 28 C.X p 828 note 
58. 

(16) “Gross premium" see tlie C.X 
S. title Insurance S 340, also 37 C.X 
p 41*4 note 72. 

(17) “Gross production tax,” de¬ 
scribed €U3 a tax equal to a percent- 
agre of the grross receipts from total 
production; and, In effect, a license 
or occupation tax exacted for reve¬ 
nue, rather than a property tax or a 
tax for regulatory purposes under 
the police power.—Santa Rita Oil & 
Gas Co. V. Board of Equalization, 54 
P.2d 117, 125, 101 Mont. 268. As dis¬ 
tinguished from “tax on ad valorem 
basis” see 2 C.XS. p 496 note 11. 

(18) “Gross returns,” distin¬ 
guished from “net returns” and 
“profits.”—^Buie v. Kennedy, 80 S.E. 
445, 446, 164 N.O., 290. 

(19) “Gross sales,” as meaning the 
gross amount of goods sold, without 
deducting expenses.—Seven Suther- 
lajid Sisters v. Mclnnemey, 63 N.Y. 
S. 771, 24 Mlsc. 720, 721. See also 
supra note 82» as meaning “grross 
receipts.” 

(20) “Gross ton” see the C.XS. ti- 
tlb Weights and Measures $ 1, also 
*28 ax p 829 note 2. 

“Gross tonnage,” defined as 
thiet entire cubical contents of >the in- 
.terior. space of a .yessel, numbered 


in tons, and distinguished from “net 
tonnage,” 

U,S.—The Thomas Melville, La., 62 
F. 749, 751, 10 C.C.A. 619. 

Cal.—^Kiessig v. San Diego County, 
App., 124 P.2d 163, 165. 

(22) “Gross violation of profes¬ 
sional duty” as grround for suspend¬ 
ing or revoking license, see the C.X 
S. title Physicians and Surgeons § 
17, also 48 C.X p 1099 note 6-p 1101 
note 40. 

sa, <<GT 08 sa aventore” —^literally 

“great venture or risk,” hence in 
French marine law, the contract of 
bottomry.—^Black L-D. 

^'Gzosse hois" —^literally “large 

wood,” hence timber.—^Black L.D. 
»9- Black L.D. 

"Grossement enseiat" —^big with 
child.—Black L.D. 

90- Or.—State v. Nease, 80 P. 897, 
■899, 46 Or. 433. 

91. Vt—Whitaker v. Whitaker, 102 
A. 1036, 9.2 Vt. 301. 

92. Or.—State v. Mease, 80 P. 897, 
899, 46 Or. 433. 

VL—Whitaker v. Whitaker, 102 A. 
1036, 92 Vt, 301. 

93. S.C.—^Howard v. Atlantic Coast 
Line R. Co., 65 S.R 246, 250, 83 S. 
C. 240. 

94- Ky.—^Hill V. Commonwealth, 49 
S.W.2d 261, 268, 239 Ky. 646— 
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Rowe V. Commonwealth, 268 S.W. 
671, 572, 20S Ky. 803. 

90. Miss.—^Teche Lines, Inc., v. 

Pope, 166 So. 539, 640, 175 Miss. 
393. 

90. Ky.—Commonwealth v. Temple, 
39 S.W.2d 228, 229, 239 Ky. 188. 

97. S.C.—McGhee v. Wells, 36 S.B. 
529, ’57 S.C. 280, 286, 76 Am.S.R 
667. 

98. Tex.—Richardson v. Kent, Civ. 
App., 47 S.W.2d 420, 425. 

Similarly expressed 

(1) Within the rule which ren¬ 
ders a contract void on this gvound, 
grross inadequacy of consideration is 
such Inadequacy as will shock the 
conscience and furnish satisfactory 
and decisive evidence of fraud. 

U.S.—Clark v. Freedman’s Savings 

& Trust Co., D.a, 100 U.S. 149, 162, 
25 L.Bd. 573. 

Ala.—Cleere v. Cleere, 3 So. 107, 82 
Ala. 581, 689, 60 Am.R. 750. 

(2) Other statements.—Clark v. 
Freedman’s Savings 8b Trust Co., su¬ 
pra. 

99. Black L.D. 

See also Gressume ajite p 1078 note 
73. 

1 . P€u—Tarr's Estate, 18 Phila. 172, 
173. 

2 . M.X—Princeton University v. 
Wilson, 78 A. 893, 397, 78 N.XBq. 

!• 



38 C.J.S. 


GROUND 


immediately surrounding or connecting with the 
dwelling house ov other building and devoted to its 
uses; mors commonly in the pluralalso culti¬ 
vated land, field, estate or possession;^ land, gen¬ 
erally and, more specifically, land appropriated to 
individual ownership or use; or to some special use, 
as the playing of games, without reference to own¬ 
ership.® It most frequently means earth, soil, the 
earth’s surface appropriated to private use and un¬ 
der cultivation or susceptible of cultivation and 
merely earth surface, although it may also mean 
the lower surface in. the space to which the word 
relates;® the surface of the earth as distinguished 
from lands under water.® 

In the plural, the gardens, lands, fields, etc., be¬ 
longing to a homestead.^® It does not necessarily 
refer to land bare of buildings.^^ 

The term has been held equivalent to, or synony¬ 
mous with, *land.”i2 It has been compared with, 
or distinguished from, 'building” see 12 C.J.S. p 
382 note 46, and ^^and.”^® 

Public ground and Public grounds. In its ordi¬ 
nary sense, ground in which the general public has 
a common use;l^ a tract of land that is used and 


occupied for some public puipose;^® grounds owned 
by the public and used publicly, that is, by the pub¬ 
lic indiscriminately, in a public manner, or grounds 
held, used, or controlled by a city or other munici¬ 
pality for the use, benefit, or enjoyment of the pub¬ 
lic grounds which are open to the public gen¬ 
erally, for a designated use.^*^ In a narrower sense, 
the term may be restricted to such things as streets, 
highways, and grounds which the people, without 
discrimination, are entitled to use, subject only to 
reasonable regulations.^® The following notes con¬ 
tain examples of what, depending on the circum¬ 
stances, the term has been held to include,^® and 
not to include.®® 

The phrase occurs with other words to form other 
phrases which have received judicial construction, 
as indicated in the note.®^ 

Other phrases employing the word as a noun, in 
this sense, are collected in the note.®® Still other 
phrases as to which more recent adjudications have 
not been found see 28 C.J. p 830 notes 49-69. 

- As a Basis. The term is ordinarily used in the 

sense of basis; foundation, or support. It is oc¬ 
casionally used in the sense of ^‘reason but not 


3^ N.J.—Princeton University v. 

Wilson, supra. 

4. N.J.—^Princeton University v. 

Wilson, supra. 

5. N.J.—Princeton University v. 

Wilson, supra. 

Pa.—Ferre v. Sixth Ward School Dis¬ 
trict of Allegheny, 76 Pa. 376, 378. 

6. N.J.—Princeton University v. 

Wilson, 78 A. 393, 397, 78 N.J.Bq. 

1 . 

7. Black L.D. 

& Ill.—Wood V. Carter, 70 Ill.App. 
218, 219. 

9. Mass.—Commonwealth v. City of 
Roxbury, 9 Gray 461, 491. 

N.J.—State V. Jersey City, 25 N.J. 
Law 525, 529. 

10. N.J.—Princeton University v. 
Wilson, 78 A. 393, 397, 78 N.J.Ea. 
1 . 

11. Pa.—^Ferree v. Sixth Ward 
School District of Allegheny, 76 
Pa. 376, 378. 

19l Pa.—Ferree v. Sixth Ward 
School District of Allegheny, su¬ 
pra. 

13: Mass.—Commonwealth v. City 
of Roxbury, 9 Gray 451, 491. 

N.J.—State V. Jeraey City, 26 N.J. 
Law 525, 529. 

14. Mich.—Patrick v. Kalamazoo T. 
M.C.A., 79 N.W. 208, 211, 120 Mich. 
185. 

16. Wash.—State v. Chelan County 
Superior' Court, 78 P. 1011, 1012, 
36 Wash. 381. 


18. Minn.—Winters v. City of Du¬ 
luth, 84 N.W. 788, 789, 791, 82 
Minn. 127. 

17. Ill.—Chicago' Sanitary District 
V. Martin, 60 N.B. 201, 203, 173 
Ill, 243, 64 Am.S.R. 110. 

18. Minn.—^Winters v. City of Du¬ 
luth, 84 N.W. 788, 789, 82 Minn. 
127. 

19. to indudo 

(1) A municipally owned and con¬ 
trolled public park.—Cleveland v, 
Ferrando, 150 N.E. 747, 748, 114 Ohio 
St. 207. 

(2) Public works of a city.—^Win¬ 
ters V. City of Duluth, 84 N.W. 788, 
790, 82 Minn. 127. 

20. Held not to indnde 

(1) A canal.—State v. Cincinnati 
Central R. Co., 37 Ohio St. 157, 171. 

(2) Common school lands.—State 
V. Chelan County Superior Court, 78 
P. 1011, 1012, 36 Wash. 381. 

(3) Land devoted to the use of a 
local religious society, hospital, or 
academy, created for church, hospi¬ 
tal, or academic purposes, even 
though the use be considered, in a 
sense, publia—^Patrick v. Kalamazoo 
T. M. C.'A., 79 N.W. 208, 211, 120 
Mich. 186. 

(4) Outlying land belonging to a 
sanitary district, which can be used 
only- for drainage by the Inhabitants 
for the district.—Chicago Sanitary 
District V. Gibbons, 127 N.B. 691, 
692, 293 Ill. 619—Chicago Sanitary 
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District v. Martin, 60 N.B. 201, 203, 
173 Ill. 243, 64 Am.S.R. 110. 

21. Phrases oonstmed 

(1) “Public ground of any kind,“ 
—State V. Cincinnati Central R. Co., 
37 Ohio St. 157, 175. 

(2) “Public grounds used exclu¬ 
sively for public purposes.”—Chicago 
Sanitary District v. Martin, 60 N.B. 
201, 202, 173 Ill. 243, 64 Am.S.R. 110. 

(3) “Street or public grounds,” as 
including sidewalks.—McLean v. City 
of Lewiston, 69 P. 478, 479, 8 Idaho 
472—Glffen v. City of Lewiston, 55 
P. 545, 547, 6 Idaho 231. 

(4) “Streets and other public 
grounds.”—Winters v. City of Du¬ 
luth, 84 N.W. 788, 789. 82 Minn. 127. 

22. (Phrases oonstmed 

(1) “Pleasure ground,” as not in¬ 
cluding a yard used mainly for busi¬ 
ness purposes and occasionally used 
by children to play in, but having no 
equipment for recreational purposes. 
—Stevens v. National Tel. Co., Ltd., 
1914, 1 Ir. 9, 12. See also Garden 
ante where the term has been com¬ 
pared with, or distinguished from, 
“garden.” 

(2) “Sea ground,” construed as 
ground either bordering on the sea 
or covered by the sea.—Scratton v. 
Brown, 4 B. & C. 485, 602, 10 B.C.L. 
670, 107 Reprint 1140. 

(8) “Virgin mining ground,” as 
meaning “virgin country” in a min¬ 
ing context.—^Jordan v. Corbin Coals,. 
Ltd., 298 P. 712, 162 Wash. 503. 
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freqiiently.23 It has also been defined as a circum¬ 
stance on which an opinion, inference, ar^ment, 
statement or claim is founded, or which has given 
rise to an action, procedure, or mental feeling; 
hence a reason, a motive.24 

The word, in this sense, has been held equivalent 
to, or synonymous with, “cause” see Cause 14 C.J.S. 
p 42 note 2.4 in Pocket Parts, “point,”26 and “rea- 
son.”26 It has also been distinguished from, or 
compared with, “point.”^? 

Ground of action. The foundation, basis, or da¬ 
ta, on which a cause of action rests.28 The term is 
sometimes used, not in any technical or narrow 
sense, but rather as referring to the real object of 
the plaintiff in bringing the suit.23 

It has been distinguished from “cause of ac- 

tion.”30 , 

Other phrases employing the noun in this sense 
are set out in the note.^^ Still other phrases as to 
which more recent adjudications have not been 
found see 28 C.J. p 830 notes 67-75. 


-^In Electricity. The noun has been used as an 

electrical term see Electricity § 1 b note 54. 

As a Verb 

To fix or set, as on a foundation, reason, or prin¬ 
ciple; to found; to furnish a ground for; to have 
a ground or basis; to instruct in elements or first 

prineiples.33 

“Ground,” “grounded” and “grounding” as elec¬ 
trical terms see Electricity § 1 b note 55. 

“Ground” as the past tense or past participle of 
“grind” see Grind ante p 1079 note 93. 

As an Adjective 

Associated with the ground by situation or use; 
also fundamental. 

In electricity, pertaining or related to the prin¬ 
ciple of grounding as defined in Electricity § 1 b 
notes 54, 55. 

Phrases employing the word as an adjective, are 
listed in the note.3^ 

GROUNDAGE. A custom or tribute paid for the 
standing of shipping in port.35 


23. N.Y.—^People v. New York Tax 
Oommiasioners, 31 N.Y.S. 769, 773, 
83 Hun 11. 

24. U.S.—Carter v. U. S., 1 CtCust. 
App. 64, 65. 

As flulJstaxLtlve avermeiuta 

"‘Grounds (in the law) can only 
mean substantive averments—^in¬ 
formal, maybe, but yet in plain 
terms setting forth a cause of ac¬ 
tion upon which issue may be joined 
and which may, at least, tend to no¬ 
tify contestee of the charges he must 
face.”—Hale v. Stirason, 96 S.W. 885, 
198 Ho. 134, 147. 

25. Cal.—People v. Wilkins, 228 P. 
367, 67 Cal.App. 758. 

26 . U.S.—Carter v. U. S., 1 CtCust 
App. 64, 65. 

27. Cal.—People v. Preclado, 160 P. 
1090, 1091, 31 CaLApp. 619. 

2& Bouvier Li.D. 
iS C.J. p 830 note $6. 

29. U.S.—West v. Smith, Conn., 101 
U.S. 263, 266. 25 L.Ed. 809. 

30. ▲ single cause of aotlon. may be 
based on several grounds.—^Mendez 
V. Baetjer, C.C.A.Puerto Bico, 106 P. 
2d 163, 166. 

See also Actions S 8 a in Pocket 
Parts. 

31. Phrases construed 

<1) “Had reasonable grounds to 
suspect” as legal equivalent of 
“knew” or “know.”—Choctaw, O. & 
G. R. Co. V. Hickey, 99 S.W. 839, 842, 
81 Ark. 679. 

(2) “Having no reasonable 
grounds to suspect" as the legal 
equivalent of "not knowing.”—Choc¬ 
taw, O. & G. B. Co. V. Hickey, supra. 


(3) '“‘Just ground* for believing,” 
as necessarily a reasonable ground, 
although it need not be an accurate 
ground.—^Francis v. State, 70 S.W. 
751, 733, 44 Tex.Cr. 246. 

(4) “Reasonable ground [or 
grounds].*’—Rodney v. Burton, 86 A. 
826. 832, 27 Del. 171—62 C.J. p 1186 
note 98. 

(5) “Reasonable ground for be¬ 
lief,** as constituting reasonable 
cause.—State v. De Ford, 250 P. 220, 
225, 120 Or. 444. 

(6) “Reasonable ground to appre¬ 
hend,** as practically equivalent to 
“good reason to believe** see Good, 
ante p 937 note 43 (32). 

(7) “Reasonable ground to be¬ 
lieve,*' such as would induce a per¬ 
son of ordinary prudence to believe 
under the circumstances.—^Hovius v. 
Cincinnati, N. O. & T. P. Ry. Co., 
107 S.W. 214, 216, 32 Ky.Lu 786— 
Rowsey v, • Commonwealth, 76 S.W. 
409, 411, 116 Ky. 617, 25 Ky.L. 841. 

32. Webster New Int.D. 

SSL Webster New Int.D. 

34. Phrases oonstmed 

<1) “Come in on the ground floor,” 
a colloquial expression which indi¬ 
cates a proposal to enter a business 
transaction on the same terms as the 
proposer is, or is to be. In.—Macken¬ 
zie v, Seeberger, Mo., 76 F. 108, 114, 
22 C.C.A. 83. 

(2) “Ground annual,” in Scotch 
law, an annual rent of two kinds: 
First, the feu duties payable to the 
lords of erection and their succes¬ 
sors. Second, the rents reserved for 
building lots in a city, where sub- 
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feus are prohibited, such rent being 
in the nature of a perpetual annui¬ 
ty.—Black Li.D. 

(3) “Ground chain** see Electricity 
§ 1 b in Pocket Parts. 

(4) “Ground circuit” and “ground 
detector” see Electricity § 1 b note 
54. 

(5) “Ground floor,” construed in 
its physical sense of the floor near¬ 
est the ground, and so where the 
building had a cellar, a basement, 
and seven stories above, the base¬ 
ment floor being on the level of the 
street, the basement should be re¬ 
garded as the ground floor.—Isaacs 
V. Dawson, 75 N.Y.S. 337, 338, 70 
App.Dlv. 232. 

(6) “Ground landlord,” the gran¬ 
tor of an estate on which a ground- 
rent is reserved.—Black Ij.D. 

(7) “Ground lease,*' as meaning a 
lease of ground In contemplation of 
a building improvement to be made 
thereon.—OUse Inv. Co. v. Stone, 13 
P.3d 9, 11, 168 Wash. 617. 

(8) “Ground loader” as a term in 
logging see the C.J.S. title Logs and 
Logging 9 1, also 28 C.J. p 831 note 
80. 

(9) “Ground man” or “groundman” 
as an employee of a telephone com¬ 
pany compared with, or distin¬ 
guished from, “lineman” see the C.J. 
S. title Telegraphs and Telephones 9 
4, also 28 C.J. p 831 note 77 [b]. 

(10) “Ground rent” see Ground 
Rents 5 1. 

(11) “Safety ground wire” see 
Electricity 9 1b note 54. 

35. Black L.D. 
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§ !• Definition 

A ground rent fs a rent reserved to himself and his 
heirs, by the grantor of land In fee simple, out of the 
land conveyed. The term is also used to designate rents 
reserved or granted back In perpetual leases or in leases 
for a term of years renewable forever. 

A ‘'ground rent,” in the technical sense of the 
term, is a rent reserved to himself and his heirs, by 
the grantor of land in fee simple, out of the land 
conveyed.^ The term is employed also to designate 
the rent which in perpetual leases in fee the lessee 
of the fee is supposed to grant back to the lessor 
of the fee.2 Further, rent reserved in leases'for a 
term of years,^ especially leases for a term of years 
renewable forever,^ has been called “ground rent.” 


Rents reserved or granted back in deeds in fee, in 
perpetual leases, or in leases for a term of years 
renewable forever, have been variously styled^ “fee 
farm rents,”® “quit rents,“rents charge,”® “rents 
service;”® but by whatever name they may be called 
their nature depends upon the instrument in which 
they are reserved or granted.^® 

A fee farm is land held in fee to render for it 
annually the true value, or more or less, and is 
called a “fee farm” because a farm rent is reserved 
on a grant in fee.^^ 

Nomenclature of parties. Broadly speaking, one 
who holds land by any kind of title, whether for 
years or in fee, is “tenant,” and he of whom the 


1- U.S.—Wilson V. Iseminger, Pa., 

22 S.Ct 573, 185 U.S. 56, 69, 46 L. 
Ed. 804. 

28 C.J. p 834 notes 1, 5, 12. 

2 . N.T.—Bradt v. •ChurcTi, 18 N.H. 

867, 110 N.T. 537, 

28 C.J. p 834 note 2. 

a Ohio.—^Wagrner v. Schrembs, 184 
N.B. 292, 44 Ohio App. 44. 

Wash.—Monidah Trust v. Arctic 
Const Co., 287 P. 898, 1*56 Wash. 
630. 

23 C.J. p 834 note 3, p 839 note 9. 

4 . xJ.S.—Jones v. Magruder, D.C. 
Md., 42 F.Supp. 193. 


5. U.S.—^Newman v. Kelfer, C.C., 18 
P.Cas.No.10,177, Brunn.Coll.Cas. 

502, 33 Pa. 442 note. 

J»anA gabel 

A land gabel is a tax or rent is¬ 
suing-out of land; a quit rent, now 
called “ground rent."—Black Ii,D. 

e. U.S.—^Newman v. Keffer, C.C., 18 
P.Cas.N’o.10,177, Brunn.Coll.Cas. 

502, 33 Pa. 442 nota 
A fee fann rent is a rent charge 
Issuing out of an estate in fee; a 
perpetual rent reserved on a convey¬ 
ance in fee simple.—I>e Peyster v. 
Michael, 6 N.T. 467, 497, 67 Am.D. 
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470—26 C.J. p 1009 note 8—28 C.J. p 
835 note 22 [d]. 

7. U.S.—Newman v. KefCer, C.C., 18 
F.Cas.No.10,177, Brunn.Coll.Cas. 
'502, 33 Pa. 442 note. 

28 C.J. p 838 notes 94‘>96. 

8 . U.S.—^Newman v. Keffer, supra. 
Rent charge generally see infra § 

2 . 

9- U.S.—^Newman v. Keffer, supra. 
28 C.J. p 834 note 10. 

Rent service generally see infra § 2.. 

10 - U.S.—Newman v. Keffer, supra. 
11 . N.T.—De Peyster v. Michael, 6 

N.T. 467, 497, 67 Am.D. 470. 
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land is held, subject to the rendering or pa 3 nment of 
rent or service, is 'landlord.”^ ^ Considering* the 
transaction as a sale and conveyance of land in fee 
the parties with propriety may be designated as 
^‘vendor” or “grantor” and “purchaser” or “gran¬ 
tee” respectively.!* When the transaction is con¬ 
sidered merely as a lease, the parties may be called 
“landlord” or “lessor” and “tenant” or “lessee” re¬ 
spectively.!^ 

Annuity distinguished- A technical ground rent 
considered as rent service “reserved” is distin¬ 
guished from the “grant” of a rent charge or of an 
annuity.!® 

Exception distinguished. A ground rent consid¬ 
ered as rent service reserved and a thing not al¬ 
ready in esse differs from an exception, which is al¬ 
ways a part of the thing granted and of a thing in 
esse.!* 

Lease, loan^ mortgage, or sale. A ground rent 
conveyance differs from an ordinary lease, loan, 
mortgage or sale as shown infra § 6. 

§ 2. Nature of Estate in the Ground Rent 

a. At common law 

b. Effect of statutes 

c. In United States 

a. At Common Law 

At common law a technical ground rent la a rent 
service and not a rent charge or rent seek. 

- At common law a technical ground rent is a rent 


service and not a rent charge or rent seck.!^ 
fact that in some of the cases, in jurisdictions 
where the common law prevails, a rent reserved by 
a conveyance in fee is called a rent charge is prob¬ 
ably due to the failure to recognize that one of the 
examples of a rent charge given by the early writ¬ 
ers is based on the statute of Quia Emptores Ter- 
rarum, by which, as shown infra subdivision b of 
this section, what was formerly a rent service or 
fee farm rent was converted into a rent charge if 
the reservation of the rent was accompanied by a 
clause of distress.!* 

Rent service. At common law a rent service is 
a “reservation” by the grantor of rent out of lands 
conveyed in fee to the grantee.!* Before the stat¬ 
ute of Quia Emptores Terrarum, if a man made 
feoffment in fee simple, with or without deed, yield¬ 
ing to him a certain rent, this was a rent service** 
creating a new tenure between the parties*! and 
also establishing what has been called “the feudal 
relation of lord and tenant” between them,** and 
as an incident thereto the landlord or lord by rea¬ 
son of the relationship might distrain as of common 
right.** Rent service is a thing newly created by 
the reservation, a thing which was not in esse prior 
to the time of the grant,*^ and which must be re¬ 
served at the time of the grant.*® The ground rent 
is created by the reservation of it in the grant, and 
not by the covenant, if any, to pay the rent;*® 
hence a special clause of distress was not neces¬ 
sary;**^ and the addition of a clause of distress did 
not operate to reduce rent service to rent charge.** 


la. N.T.—Hosford v. Ballard, 39 N. 

T. 147, 151, 6 Transcr.A. 296. 

28 C.J. p 834 note 13. 

13. Pa.—^LalCerty v. Jarden, 8 A. 
414, A Pa.Cas. 496—^Pennsylvania 
Life Ins. Oo. v. Lynch, 6 Wkly.N. 
C. 446. 

14. Md.—Crowe v. Wilson, 5 A. 427, 
65 Md. 479, 57 Am.K. 343. 

15. U.S.—Wilson v. Isemingrer, Pa., 
22 S.Ct 673, 185 U.S. 55, 46 L.Bd. 
804. 

28 C.J. p 846 note 41, p 888 note 90 
[a]. 

Annuity and rent charg-e distin¬ 
guished see Annuities § 1 b (3). 
Hent charge and rent service gen¬ 
erally see infra § 2. 

la. Pa—Whitaker v. Brown, 46 Pa 
197. 

28 CJ. p 846 note 45. 

Rent service as “reservation” see in¬ 
fra S 2 . 

Words of xesenrafelo]i, auy operate 
by of ezoeptioii where the sub- 
the reservation i« a thing in 
efs^ wJien the grant is made, and not 
■Boznething. pe.wly craated^ - as a 


. ground rent.—Whitaker v. Brown, 

supra 

17. Pa—Juvenal v. Patterson, 10 
Pa. 282—Franclscus v. Reigart, 4 
Watts 98. 

la Bent reserved called rent charge 

Minn.—Rochester Lodge No. 21 A P. 
& A M. V. Graham, 68 N.W. 79, 65 
Minn. 457, 87 L.RA 404. 

28 C.J. p 835 note 19. 

19. N.T.—^Van Rensselaer v. Jewett, 
2 N.T. 141. 

28 C.J. p 835 notes 21, 22. 

2 a N.T.—^Kavanaugh v. Cohoes 
Power & Light Corp., 187 N.T.S. 
216, 114 Misc. 590. 

28 C.J. p 835 note 25. 

Statute of Quia Bmptores Terrarum 
see infra subdivision b of this sec¬ 
tion. 

Necessity of deed to creation of 
ground rent see infra S 4. 

21 . N.T.—Kavanaugh v. Cohoes 
Power Sc Light Corp., supra 

28 C.J. p 835 note 26. 

2 a N.T.—^Kavanaugh' v. Cohoes 
Power Sc Light Corp., supra 

28 C.J. p 835 note 27. 
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2 a N.T.—^Kavanaugh v. Cohoes 

Power & Light Corp., supra 
28 C.J. p $35 note 28. 

Distraint see infra § 11 e (3). 

24. Pa.—Robb v. Beaver, 8 Watts & 
S. 107. 

28 C.J. p $35 note 29. 

25. Pa—Wallace v. Harms tad, 44 
Pa 492—-Skerrett v. Burd. 1 Whart 
246. 

28 C.J. p 835 notes 31, 32. 

2a Pa—^Bosler v. Kuhn, 8 Watts & 
S. 183. 

28 C.J. p 836 note 38. 

The covenant is not a necessary 
element to the creation of the 
ground rent.—^In re Girard Trust Co., 
35 PaDist Sc Co. 245. 

"The covenant is but an acoessoryi 
the rent being the principal.”—^Bos- 
ler V. Kuhn, 8 Watts Sc S., Pa, 183, 
185—^In re Girard Trust Co., 85 Pa 
Dist Sc Co. 245, 348. 

27. Pa--Cuthbert v. Kuhn, 3 Whart. 

357, 81 Am.D. 513, 

28 C.J. p 885 note 34. 

2 a jPa—Cuthbert v. Kuhn, supra 
28 C.J. p 835 note 35. 
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Rent service was regarded favorably by the com¬ 
mon law.29 

Rent charge and rent seek. At common law a 
rent charge is a “grant” back of rent, with a pow¬ 
er of distress, to the grantor or lessor of a fee by 
his grantee or lessee out of lands retained.^® A 
rent seek at common law is a “grant” back of rent, 
without power of distress, to the grantor or lessor 
of a fee by his grantee or lessee out of lands re¬ 
tain ed.^i Rent charge was not favored by the 
common law, and was considered as against com¬ 
mon right and against the policy of the law.32 

Rent service and rent chgrge or rent seek com¬ 
pared, In some respects rent service and rent 
charge are similar. Thus both in conveyances in 
fee reserving ground rent considered as rent serv¬ 
ice, and in perpetual leases where the ground rent 
is considered as rent charge, the grantee or lessee 
takes an estate in fee, see infra § 3; both are cre¬ 
ated by deed, see infra § 4; both are assignable, 
descendible, and devisable, see infra § 7; and both 
are subject to release, merger, or other extinguish¬ 
ment, see infra § 9. However, in some respects, 
rent service and rent charge are very different from 
each other.33 As shown in the two preceding par¬ 
agraphs, rent service arises from a reservation by 
the grantor, whereas rent charge or rent seek aris¬ 
es from a grant back of the rent by the grantee or 
lessee of the fee to the grantor or lessor; and, ir¬ 
respective of whether rent service is reserved with 
or without deed, the right of distress is an incident 
to it, whereas the right of distress is not an inci¬ 
dent to a rent seek, and, in the absence of a statute 
adding incident of a right of distress, it can become 
a rent charge, with a conventional right of distress, 
only by reason of provisions of the instrument or 
conveyance creating or granting it In the case of 
rent service the ground rent is an incident to the 
grantor’s reversionary estate,^^ whereas in the case 
of rent charge no reversion, in the sense of the 


§ 2 

law of tenures, is. created in favor of the grantor 
or lessor of the fee.®® So the eviction of the gran¬ 
tee or lessee of the fee by a title paramount extin¬ 
guished rent service but not rent charge, see infra 
§ 11 d. 

h. Effect of Statutes 

The statute of Quia Emptores, by extinguishrng the 
common.law right of distress, reduced a rent service 
to a rent charge or rent seek. The distinction between 
rent charge and rent seek was practically removed by the 
statute of 4 George II. 

As has been shown supra subdivision a of this 
section at common law, before the statute of Quia 
Emptores Terrarum, a feoffment in a fee simple 
with or without deed, yielding to the feoffor a cer¬ 
tain rent, created a rent service, under a new tenure 
and relationship of lord and tenant between the 
parties; and as an incident thereto the landlord or 
lord, by reason of the relationship, might distrain 
as of common right. So, too, where a feoffment in 
fee was made before the statute and there was no 
reservation of any rent or service, the feoffee held 
of the feoffor by the same service as the feoffor 
did hold of his next lord paramount; and in such 
case a tenure was created and the relationiShip of 
lord and tenant came into existence, for the feoffee 
held of the feoffor and not of the lord next'para¬ 
mount to the feoffor.®® Before the statute a clause 
of distresss added to a rent service reserved did 
not operate to reduce the rent service to a rent 
charge, as shown supra subdivision a of this sec¬ 
tion. The statute of Quia Emptores Terrarum in 
the year 1290, passed to prevent subinfeudation, 
made it impossible to create a new tenure on the 
grant of a fee.®7 After the statute, when the feof¬ 
for parted with his fee, the relationship of lord 
and tenant did not spring up as between the feoffor 
and feoffee, but the lands were held by the feoffee 
under the old tenure, that is, of the lord of whom 
his donor held,®® and the feoffor might not distrain 


29. Pa.—Franciscus v. Reigart, 4 
Watts 98, 117. 

28 C.X p 835 note 36. 

30. U.S.—Horner v. Dellinger, C.C. 

Wia., 18 P. 495. i 

28 C.J. p 835 notes 37-41. 

The xSirht of distraint is the doxnl- 
auuLt characteristic of a rent charge. 
—Parsons v. Parsons, 189 S.B3. 448, 
167 Va. 374. 

31. Minn.—Rochester Lodge No. 21 
A. F. & A. M. V. Graham, 68 N. 
W. 79, 65 Minn. 4o7, 37 L.R.A, 404. 

28 C.J. p 886 note 43. 

32. Pa,—Franciscus v. Beigart, 4 
Watts 98. 

28 C.J. p 836 note 48. 
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33L Pa.—Franciscus v., Beigart, su¬ 
pra. 

28 O.J. p 836 note 52, p 837 note 64. 
34. Pa.—Cuthbert v. Kuhn, 3 Whart. 
367. 81 Am.D. 613. 

96. N.T.—^Van Rensselaer v. Hays, 
19 N.Y. 68, 73 Am.D. 278. 

36. N.T.—^Kavanaugh v. Cohoes 

Power & Light Corp., 187 N.T.S. 
216, 114 Mlsc. 590. 

37. Pa..—Cuthbert v. Kuhn, 3 Whart. 
367, 31 Am.D. 613. 

28 C.J. p 837 note 70. 

“This Fnglish statute was de¬ 
signed to prevent the disadvantage¬ 
ous effects of sub-infeudation to the 
overlord. The statute provided that 
when the feudal holder of the land 
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aliened it his grantee should never¬ 
theless hold directly from the over- 
lord, so that the rights of the lat¬ 
ter with respect to escheat and oth¬ 
er incidents of the feudal tenure 
should" not be defeated. Feudal ten¬ 
ants avoided the statute by the de¬ 
vice of longr leases which were not 
considered an alienation of the es¬ 
tate.Jones V. Magrudar. D.C.Md., 
42 P.Supp. 193, 196. 

. Teuores created by royal grant 
were not affected by the statute.— 
De Lancey v. Piepgras, 33 N.H.'822, 
138 N.T. 26—28 C.J. p 838 note 86 
Cal. 


3& N.T.—Kavanaugh v. Cohoes 
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as of common right.^® Where a clause of distress 
was not inserted in the deed, the rent was rent 
seek and the feoffor did not have the right to dis- 
irain.^<^ Where, however, a clause of distress was 
inserted in the deed, the rent was a rent charge and 
the feoffor had the right to distrain, not because of 
the relationship of lord and tenant between the par¬ 
ties, but simply by reason of the clause in the 
deed,^i In other words, what would have been a 
rent service before the statute became a rent 
charge after the statute, where ^ clause of distress 
was inserted in the deed *2 absence of such 

a clause, a rent seck;4» that is to say, the statute, by 
extinguishing the common-law right of distress, re¬ 
duced a rent service to a rent charge or a rent 
seck>4 

Statute of 4 George II and similar statutes. Rent 
seek which, as has been shown supra subdivision a 
of this section, had neither the common-law right 
of distress incident to rent service, nor the conven¬ 
tional right of distress belonging to rent charge, 
was given the incident and right of distress by the 
statute of 4 George II c 28 .^® Statutes of like op¬ 
eration and effect were at one time in force in this 
country.^® 

c. In United States 

(1) In general 

(2) In Maryland 

(3) In New York 

(4) In Pennsylvania 

(5) In other states 


(1) In General 

Thft only states in which the ground rent system has 
been extensively us^d are Maryland and Pennsylvania. 

Although ground rents are not unknown to the 
jurisprudence of other states as shown in later sub¬ 
divisions of this section, the only states in which 
the ground rent system has been extensively used 
are Maryland and Pennsylvania.***^ 

Ground rent as estate subject to curtesy see Cur¬ 
tesy § 11 g. 

(2) In Maryland 

The rent reserved under a ground rent lease In Mary, 
land is a rent service and not a rent charge. 

In Maryland a system of giving leases for ninety- 
nine years renewable forever grew up^® and seems 
to have been based on the same policy which 
prompted the giving of ground rents in Pennsyl¬ 
vania, namely, the encouragement of the lessee or 
grantee to make improvements.^^ Such leases are 
known generally as 'Aground rent” leases.®® They 
have been looked on with favor by the courts 
and sometimes, where the lessee has failed to ob¬ 
tain a renewal within the term, equity has stepped 
in to compel the owner of the reversion to execute 
a new lease.'®^ The rent reserved under such a 
lease has been held to be a rent service®® and not a 
rent charge,®^ and the owner of the rent has the 
right of distress for collection.®® 

The term "ground rent” has no fixed legal mean- 


Power & Liglit Corp., 187 N.Y.S. 
216, 114 Mlsc. 590. 

28 •C.J. p 837 note 72. 

3^1 N.Y.—^Kavanausrb. v. Cohoes 

Power & Lilgrht Corp., supra. 

Pa.—Cuthbert v. Kuhn, 3 Whart. 357, 
365, 31 Am.I). 513. 

40l N.Y.—^Kavanaugrb v. Cohoes 

Power & Light Corp., 187 N.Y.S. 
216, 114 Misc. 590. 

28 C.J. p 337 note 74. 

41. N.Y.—Elavanaugh v. Cohoes 

Power & Light Corp., supra. 

28 C.J. p 837 note 75. 

Distraint see infra S 11 e <3). 

42. Peu—Cuthbert v. ITuhn, 3 Whart. 
357, 365, 31 Am.D. 513—Franclscus 
V. Beigart, 4 Watts 98. 

43. N.Y.—^Kavanaugh v. Cohoes 

Power & Light Corp., 187 N.Y.S. 
216, 114 Misc. 590. 

44i Pa.—Cuthbert v. Kuhn, 8 Whart. 

3'57, 31 Am.D. 513. 

28 C.J. p 837 note 78. 

4& N.Y.—^Hosford v. Ballard, 39 N. 

Y. 147, 6 Transcr.A. 296. 

28 C.J. p 837 note 81, p 838 notes 82, 
34. 3f5. 


4a. N.Y.—^Hosford v. Ballard, supra. 
28 C.J. p 838 note 83. 

■«7. U.S.—^Jones v. Magruder, D.C. 
Md., 42 P.Supp. 198. 

Teohalcal ground rent is almost 
peculiar to Pennsylvania.—Gardiner 
V. Painter, 3 Phila. (Pa.) 365—28 C.J. 
p 838 note 4. 

48. Md.—Crowe v. Wilson, 5 A. 427, 
65 Md. 479, 57 Am.R. 343. 

28 C.J. p 840 note 34. 

Statutory prohibition of irredeemable 
ground rents see infra § 9 e. 

This system ‘has long been, oas- 
tomaxy in Baltimore City and in 
some other parts of the State of 
Maryland.”—^Jones v. Magruder, D.C. 
Md., 42 F.Supp. 193, 195. 

“The chief oharaoteristlos of the 
Maryland ground rent leases are (1) 
the owner of the land In fee leases 
it to the named lessee for the period 
of ninety-nine years, (2) with cove¬ 
nant for renewal from time to time 
forever, upon payment of a small re¬ 
newal fine (3) upon the condition, 
however, of the payment of a certain 
sum of money (usually payable semi¬ 
annually) and (4) upon the further 
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condition that if the payment of the 
rent Is in default for a stipulated 
time the lessor may reenter and 
avoid the lease.”—Jones v. Magru¬ 
der, supra. 

49. Md.—Banks v. Haskie, 45 Md. 
207. 

6a U.S.—Jones v. Magruder, D.C. 
Md., 42 F.Supp. 193. 

51. Md.—Banks v. BCaskie, 45 Md. 
207. 

sa Md.—^Banks v. Haskie, supra. 
28 C.J. p 840 note 33. 

53. U.S.—Jones v. Magruder, D.C. 

Md., 42 P.Supp. 193. 

Md.—^Am'd v. Leach, 159 A. 587, 162 
Md. 318. 

28 C.J. p 840 note 39. 

“Rent service” defined see supra 
subdivision a of this section. 

64. U.S.—Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

Md.—^Bhrman v. Mayer, 57 Md. 612. 
“Rent charge” defined see supra sub¬ 
division a of this section. 

66- U.S.—^Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

Distraint generally see infra § 11 e 

( 8 ). 
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ing as to duration and renewal.^® Primarily the 
term refers to the rent payable to the lessor,57 but, 
as shown infra § 3 it may also be employed to des¬ 
ignate the lessor’s reversionary interest in the 
leased premises. 

Distinguished from Pennsylvania system. The 
ground rent system in Maryland is to be distin¬ 
guished from that prevailing in Pennsylvania, the 
difference between the two systems being attributa¬ 
ble to the somewhat different provisions of the re¬ 
spective royal charters to Cecelius Calvert and Wil¬ 
liam Penn with respect to the application of the 
statute of Quia Emptores.®* 

(3) In New York 

In New York rent reserved In a lease In fee or a 
perpetual lease Is a rent charge. 

It is not clear whether the statute of Quia Emp- 
tores was in force in New York prior to the acts 
of 1779 and 1787®® which performed the same func¬ 
tions and wrought the same changes in the feudal 
tenures of this state as the statute of Quia Emp- 
tores did in England.®® If, prior to these acts, the 
statute of Quia Emptores was not in force in New 
York, it would seem that a conveyance in fee re¬ 
serving a perpetual rent to the grantor would op¬ 
erate as a reservation of a technical ground rent 
or rent service, as was the rule in England at com¬ 
mon law, supra subdivision a of this section; but, 
if the statute was in force, such a conveyance would 


create a rent charge, or a rent seek, as the case 
might be, in accord with the rule in England after 
the statute of Quia Emptores, see supra subdivision 
b of this section. After the statutes of 1779 and 
1787 and even prior thereto, on the theory that the 
statute of Quia Emptores Terrarum was in force 
as part of the colonial and state law, it has been 
held that such a conveyance, sometimes referred to 
as a ‘‘manorial lease,”®i “a perpetual lease,”®^ or a 
“lease in fee,”®® reserving a rent in perpetuity pay¬ 
able periodically and containing clauses for distress, 
forfeiture, and reentry for nonpayment of the rent, 
creates a rent charge,®^ and that the instrument op¬ 
erates as an assignment and not as a lease®® what¬ 
ever name may be given to it,®® and leaves in the 
grantor or lessor neither a reversion nor a possibil¬ 
ity of reverter,®7 the grantor having the right of 
forfeiture and reentry for the nonpayment of the 
rent.®^ The covenant of the lessee to pay, which 
runs with the land, and the lessor^s right to reenter 
for nonpayment, are practically a sufficient secur¬ 
ity for the rent.®® 

(4) In Pennsylvania 

In Pennsylvania a ground rent Is a rent service and 
not a rent charge. It partakes of the nature of realty. 

The nature of a ground rent in Pennsylvania is 
well settled by numerous decisions.^® Inasmuch as 
the statute of Quia Emptores Terrarum is not and 
never was in force in Pennsylvania,7i a feoffment 


56. Md.—Ward v. Newbold, 81 A. 
793, 115 Md. 689, Ann.Cas.l918A 
919—Crane v. Judik, 88 A. 129, 86 
Md. 63. 

28 O.J. p 840 note 43. 

57. Md.—Offle V. Resmolds, 23 A. 
137. 75 Md. 145. 

58. Pennsylvania system see infra 
subdivision c (4) of this section. 

Statute of Quia Emptores see supra 
subdivision b of this section. 
Distinction discTused 

“In the Maryland charter there 
was an exemption . . • from 

the provisions of Quia Emptores so 
far as grants from the Lord Proprie¬ 
tary to his immediate tenants were 
concerned. But in the charter to 
Penn this exemption was more 
broadly stated, with the result that 
the Supreme Court of Pennsylvania 
. held that the statute of 
Quia Emptores was not in force in 
Pennsylvania. The result of this 
difference between the charters was 
that long leases were made in Mary¬ 
land by the tenants of the Proprie¬ 
tary, but in Pennsylvania alienation 
of the land by the tenants by deed 
in fee subject to reserved rents was 
considered permissible. It results 
in Pennsylvania that both the own¬ 


er of the ground rent and of the 
granted estate hold estates of in¬ 
heritance in fee simple,” whereas in 
Maryland the leasehold interests 
thus created are personal property 
and not realty.—^Jones v. Magmider, 
D.C.Md., 42 P.Supp. 193, 196. 

59. The statute regarded as In force 
N.T.—^Van Rensselaer v. Hays, 19 N. 

T. 68, 75 Am.D. 278. 

28 C.J. p 839 note 16. 

Statute regarded as not being in 
force 

N.Y.—Be Peyster v. Michael. 6 N.T. 

467, 67 Am.D. 470. 

28 C.J. p 839 note 12. 

Statutory prohibition of irredeem¬ 
able ground rents see infra § 9 e. 
Statute of Quia Emptores see supra 
subdivision b of this section. 

60. N.T.—^De Peyster v. Michael, 
supra. 

28 O.J. p 839 note 21. 

6gL N.T.—Bradt v. Church, 18 N.B. 

357, 110 N.T. 537. 

28 C.jr. p 839 note 23. 

62. N.T.—^Bradt v. Church, supra 

63. N.T.—^Main v. Green, 32 Barb. 
I 448. 
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64. N.T.—^Van Rensselaer v. Denni¬ 
son, 35 N.T. 393. 

28 C.J. p 839 note 26. 

65- N.T.—^Van Rensselaer v. Denni¬ 
son. supra. 

28 C.J. p 839 note 27. 

66. N.T.—^Van Rensselaer v. Read. 
26 N.T. 558. 

28 C.J. p 839 note 28. 

67. N.T.—^Van Rensselaer v. Denni¬ 
son, 35 N.T. 893. 

28 C.J. p 839 note 29. 

68. N.Y.—Millard v. McMullin, 68 N. 
T. 345. 

28 C.J. p 840 note 30. 

69. N.T.—^De Peyster v. Michael, 6 
N.T. 467, 57 Am.D. 470. 

Covenant running with land see in¬ 
fra § 11 c (2) (b). 

70u Pa—^Hart v, Anderson, 48 A. 
636, 198 Pa 658, 561. 

28 C.J. p 838 note 98. 

Pennsylvania system of ground rents 
distinguished from Maryland sys¬ 
tem see supra subdivision c (2) of 
this section. 

Statutory prohibition of irredeem¬ 
able ground rents see infra § 9 e. 

71. Pa—^Ingersoll v. Sergeant, 1 
Whart. 337—In re Phillips* Estata 
10 FaDist. 99. 
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in fee reserving a rent remains rent service, as it 
was at common law before the statute,and not 
rent charge,although it is sometimes referred to 
as "rent charge.”*^^ It appears in the cases that this 
form of estate was, in the early history of the com¬ 
monwealth, a favorite form of investment.75 While 
the right to distrain exists as of common right as an 
incident of rent service as distinguished from rent 
charge, see supra subdivision a of this section, nev¬ 
ertheless a conveyance in fee reserving a ground 
rent usually includes a clause of distress and a con¬ 
dition of reentry to enforce payment of the rent,*^® 
which, as already indicated supra subdivision a of 
this section, has only the operation and effect of 
such a clause at common law before the statute of 
Quia Emptores. 

Partaking of the nature of realty. In Pennsyl¬ 
vania a ground rent partakes of the nature of real¬ 
ty,and this has been held to be . the case, even 
though the ground rent is redeemable at any time 
at the option of the grantee by pa)ment of the" 
principal sum.^® Even where the reservation is at¬ 
tended by a clause of distress, the land is consid¬ 


ered exclusively the debtor The grantor^s estate 
in such a ground rent so reserved is an incorporeal 
inheritance in fee in the rent,S0 having the usual 
characteristics and incidents of such an estate.^^ 
However, when gpround rent becomes due, it be¬ 
comes a debt recoverable by the grantor, his heirs 
or assigns, as any other debt;S2 and the proceeds of 
a sale paying the principal in extinguishment of a 
ground rent are regarded as personalty.S3 

(5) In Other States 

Ground rents or rents of a similar character have 
been recognized to some extent In other jurisdictions. 

In construing conveyances in fee reserving per¬ 
petual rents, instruments purporting to be perpetu¬ 
al leases, or leases for long terms usually renew¬ 
able forever, the decisions of other states have re¬ 
ferred to, discussed, or to some extent recognized 
ground rents eo nomine or rents of a similar or 
analogous character; as for example, in Colora¬ 
do,®^ in Connecticut,®® in Delaware,®® in the Dis¬ 
trict of Columbia,®^ in Georgia,®® in Illinois,®® in 
Kentucky,®® in Louisiana,®1 in Maine,®® in Massa- 


Statute of Quia Emptores see supra 
subdivision b of tbis section. 

7a. Pa.—^In re Girard Trust Co., 86 
Pa.Dlst & Co. 246. 

28 C.J. p 838 note 1. 

Nature of grround rent eX common 
law see supra subdivision a of this 
section. 

73. Pa.—^Ingrersoll v. Sergeant, 1 
Whart. 387. 

Rent charsre deflned see supra sub¬ 
division a of. this section. 

74:. Pa.—^Brown v. Johnson, 4 Rawle 
146. 

28 C.J. p 838 note 3. 

76. U.S.—^Wilson v. Isemlnger, Pa., 
22 S.Ct 578, 185 IT.S. <65, 46 L..Ed. 
804. 

28 O.J. p 838 note 5. 

76. Pfiu—Skerrett v. Burd, 1 Whart. 
246. 

28 C.J. p 838 note 7. 

77. Pa.—Hart v. Anderson, 48 A. 
636, 198 Pa. 658. 

28 C.J. p 841 note 73. 

‘‘The right created by a reservation 
of the rent is . . . now well 

understood to constitute of Itself a 
fjreehold, having all the qualities of 
real estate. It is bound by a judg¬ 
ment as real estate— it is sold under 
' execution as re^ estal^e—^it passes 
by descent as re^ estate.”—^Farmers 
^ Mechanics B^k v. Schreiner, 1 
Miles, Pa., 291, 292. 

<^f opve^DLant to pay rent 
A" covenant by grantee in a ground 
i'entS'^deed to pay ’the rent dbes not 
chahgi nature' of ’^e gni^ound 

rent from realty to" p^stdohalty.— 


In re Girard Trust Co., 35 Pa.Dist. & 
Co. 246. 

7a Pa.—In re White, 81 A. 669, 167 
Pa. 208. 

Redemption see infr4 5 3 e. 

79. Pa.—^Bosler v. Kuhn, 8 Watts & 
' S. 183. 

Effect of distress clause at common 
law see supra subdivision a of this 
section. 

sa U.S.—Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

Pa.—^In re Girard Trust Co., 36 Pa. 
Dist. & Co. 246—^In re Crean’s Es¬ 
tate, 28 Pa.Dist. & Co. 480, affirmed 
183 A. 916, 321 Pa 216. 

28 C.J. p 842 note 76. 

81. Pa—^In re Girard Trust Co., 36 
PaDlst. & Co.. 24*5. 

28 C.J. p 842 note 77. 

86L U.S.—^Newman v. Keffer, C.C., 
18 'P.CaaNo.10,177, BrunnuColl. 

Cas. 602, 33 Pa 442 nota 

sa Pa—^In re Hirst's Estate, 23 A. 

466, 147 Pa 319. 

28 C.J. p 842 note 79. 

84- Colo.—Cronk v. Shoup, 197 P. 
756, 70 Colo. 71. 

85. Conn.—^Russell v. New Haven, 
61 Conn. 259. 

28 C.J. p 840 note 47. 

88L Del.—^Brown v. Plerca 33 A. 

580, 29 Del. 326. 

28 C.J. p 840 note 48. 

87. U.S.—Camp V. Boyd, App.D.C., 

33 S.Ct. 786, 229 U.S. 630, 57 X,.Ed. 
- 1817. 

28 C.J. p 840 note 49. 
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88. Ga—W'ells v. Savannah, 13 S.E. 
442, 87 Ga 397. 

28 C.J. p 840 note 60. 

89. Ill.—De Haven v. Sherman, 22 
N.B. 711, 131 lU. 116, 6 L.R.A. 746. 

90. Ky.—Walker v. Prethoff, 11 Ky. 
Op. 143. 

sa. La—Canonge's Succession,, 1 La 
Ana 209. 

28 O.J. p 840 note 63. 

Obitgatioii passing with land 
A rent charge imposed on realty 
forms a real obligation which pass¬ 
es with the land.—^United Gas Public 
Service Co. v, Barrett, La.App., 179 
So. 606—28 C.J. p 840 note 63 [aj. 
Character of rent creating rent 
charge 

Under statute defining contract, of 
rent of lands as one in which ven¬ 
dor reserves to himself an annual 
rent of a certain sum of money or. of 
a certain quantity of fruits, to cre¬ 
ate a “rent charge” in conveying a 
tract of land, there must be reserved 
a definite and fixed quantity of fruits 
if the rent be fruits, such as a cer¬ 
tain number of bushels if the fruits 
be grain; hence, a provision in a 
deed purporting to reserve in ven¬ 
dors a mineral royalty interest of a 
certain percentage and rate per ton 
of minerals produced could not be 
classified as a “rent charge” under 
the statute.—^Vincent v. Bullock, 187 
So. 36, 192 La. 1. 

92. Me.—Gale v. Edwards, 52 Me. 
363. 

28 C.J. p 840 note 54. 
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chusetts,^^ in Missouri,®* in Nebraska,®® in New 
Hampshire,®® in New Jersey,®*? in North Carolina,®® 
in Ohio,®® in Puerto Rico,^ in Rhode Island,® in 
Vermont,® in Virginia,* and in Wisconsin.® 

§ 3. Nature of Estate in the Land 

The grantee or lessee In a ground rent conveyance 
usually takes an estate in fee In the land conveyed or 
an estate In the nature of one In fee on condition subse¬ 
quent. In Maryland the lessee takes a leasehold estate 
which Is regarded as personalty. 

The interest of the grantee or lessee in the land 
itself is an interest or estate entirely distinct and of 
a different nature from that of the owner of the 
ground rent.® In the absence of any statute affect¬ 
ing the common-law status of a conveyance in fee 
of land to one, with a reservation of ground rent to 
the other, each party is the owner of a fee simple 
estate, the grantee’s estate being a corporeal inherit¬ 
ance in fee in the land out of which the rent issues,*? 
and the grantor’s estate being an incorporeal inherit¬ 
ance in fee in the rent reserved.® After the statute 
of Quia Emptores Terrarum and other statutes of 
like operation and effect, considered supra § 2, the 
grantee or lessee in such conveyances has been held 
to take an estate in the nature of an estate in fee on 


§ 3 

condition subsequent,® the condition being the pay¬ 
ment of the rent,^® for the nonpayment of which his 
estate becomes subject to forfeitures^ and reentry^® 
by the grantor or lessor, the instrument of convey¬ 
ance operating as an assignment and not as a lease, 
see infra § 6. The legal ownership of the two es¬ 
tates, the rent and the land out of which the rent 
issues, can coexist only while they are held by dif¬ 
ferent persons in different rights,^® for, as will be 
seen infra § 9 d, the moment they unite in one per¬ 
son in the same right they are merged and extin¬ 
guished. The grantee in a ground rent deeds* or 
the lessee in a perpetual leases® has the absolute 
control or management of the subject of the deed 
or lease. The two estates are susceptible of being 
fully enjoyed without conflict.s® 

Ground rent as a burden or encumbrance. In the 
mutual relation of the two estates, the estate which 
is created by the reservation of the rent is in the 
nature of an encumbrance ;S'? it is a reduction of 
the value of the land;S8 and for nonpayment of the 
rent as it grows due, the land may be sold.s® The 
rent may be considered in the nature of ‘‘purchase 
money^’ charged on the land forever;®® but the res¬ 
ervation of a technical ground rent does not dim¬ 
inish the estate conveyed. 


93. Mass.—Stark v. Mansfield, 59 N. 

B, 643. 178 Mass. 76. 

28 C.J. p 840 note 65. 

94. Mo.—State v. Mississippi Bridsre 
Co., 35 S.W. 692, 134 Mo. 821. 

28 C.J. p 841 note 56. 

95. Rent oliarge 

A deed reservation binding gran¬ 
tee and her heirs to deliver to gran¬ 
tor during his natural life one third 
of all grain annually raised on the 
land making the same a charge 
thereon creates a rent charge.—^Bar- 
tos v. Skleba, 185 N.W. 1002, 107 
Neb. 293. 

96. N.H.—Smith v. American Car 
Sprinkler Co., 97 A 872, 78 N.BL 
162. 

97. N.J.—Hudson Tunnel Co. v. At¬ 
torney General, 27 N.J.Bq. 673. 

28 C.J. p 841 note $8. 

98. .N.C.—Smith v. Campbell, 10 N. 

C. 590. 

28 C.J. p 841 note 59. 

99. Ohio.—^McCammon v. Cooper, 69 
N.E. 658, 69 Ohio St 366. 

28 C.J. p 841 note 60. 

1. Puerto Rico.—U. S. V. St John’s 
Gas Co., 5 Puerto Rico Fed. 173, 
184. 

28 C.J. p 841 note 61. 

9. R.I.—In re Palin, 65 A 282, 28 
R.I. 12. 

3. Vt—Derrick v. Buddy, 24 A. 

1060, 64 Vt 462. 

28 C.J. p 841 note 68. 


4. Va.—Norfolk v. Perry Co.. 61 S. 
B. 867, 108 Va. 28, 128 AklS.R. 940, 
36 L.R.A,N.S., 167, affirmed 31 S. 
Ct 465, 220 IJ.S. 472, 66 L..Bd. 648. 

28 C,J. p 841 note 64. 

5. IT.S,—^Horner v. Dellinger, C.C. 
Wis., 18 F. 495. 

28 C.J. p 841 note 65. 

6. Pa.—^Irwln v. XS. S. Bank, 1 Pa. 
849. 

7. U.S.—Jones v. Magruder, D.C. 
Md., 42 P.Supp. 193. 

Pa—^Birdsell v. Brennan, 21 PaDlst 
& Co. 583. 

28 C.J. p 842 note 86, p 843 note 87 
[a]. 

Statutes affecting common-law stat¬ 
us of conveyance see supra $ 2. 
& XJ.S.—^Jones v. Magruder, D.C. 

Md., 42 P.Supp. 193. 

28 C.J. p 848 note 87 [a]. 

Grantor’s estate in ground rents gen¬ 
erally see supra § 2. 

9. N.T.—Van Rensselaer v. Denni¬ 
son, 35 N.Y, 393. 

28 C.J. p 843 note 89. 

la N.T.—Millard v. McMullin, 68 N. 
Y. 345. 

28 C.J. p 843 note 90. 

11- N.Y.—^Van Rensselaer v. Ball, 19 
N.Y. 100. 

28 C.J. p 843 note 91. 

12. N.Y.—Millard v. McMullin, 68 
N.Y. 346. 

28 C.J. p 843 note 92. 

Reentry generally see infra § 15. 
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13* Pa—Cook V. Brightly, 46 Pa 
439—^Hatz’s Appeal, 40 Pa 209. 

28 C.J. p 843 note 99. 

14. Pa—^Birdsell v. Brennan, 21 Pa. 

Dist & Co. 583. 

28 C.J. p 843 note 2. 

IR. N.Y.—^De Peyster v. Michael, 6 
N.Y. 467, 67 Am.D. 470. 

28 C.J. p 843 note 3. 

1®. Pa—St. Mary’s Church v. Miles, 
1 Whart 229. 

28 C.J. p 844 note 4, 

17. Pa—^Muirhead v. Clabby, 7 
Phila 345. 

28 C.J. p 844 note 5. 

Ground rent as encumbrance within 
meaning of contracts to convey 
clear of encumbrances see the C.J. 
S. title Vendor and Purchaser § 
203, also 66 C.J. p 027 notes 7—10. 
Lien and its enforcement see infra 
§ 11 e. 

18- Pa—Muirhead v. Clabby, 7 
Phila 345. 

28 C.J. p 844 note 6. 

19- Pa—^Muirhead v. Clabby, su¬ 
pra 

2a U.S.—^Newman v. Keffer, C.C., 
18 P.CasJNro.10,177, BrunmColl. 

Cas. 502, 509, 33 Pa 442 nota 
Pa—Juvenal v. Jackson, 14 Pa 519. 

21. Pa—^Auman v. Auman, 21 Pa 
843. 

28 C.J. p 844 note 9. 

Freehold estate 

A fee simple in land, out of which 
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In Maryland. Under the Maryland system of 
giving leases for ninety-nine years renewable for¬ 
ever, the interest of the landlord or lessor is a re¬ 
versionary interest's which is generally designated 
and known as ground rent.23 This reversionary 
interest is, of course, real property,and is subject 
exclusively to the law governing that class of prop¬ 
erty but the interest of the tenant is a leasehold 
interest.^® This interest, although a chattel real^*^ 
and for some purposes partaking of the nature of 
realty,38 at least to the extent that it can be con¬ 
veyed only by deed executed with the formalities 
prescribed by law for the conveyance of real es- 
tate,2® is uniformly regarded as personal proper¬ 
ty®® and is subject to all the rules governing that 
species of property, save in so far as they have been 
modified by express legislation.The lessee, how¬ 
ever, has the absolute control or management of the 
property,®® and in practical economic effect is the 
owner thereof subject to the payment of rent,®® 
although the technical relation between the parties 
is that of landlord and tenant.®^ 


§ 4. Ground Rent How Created 

A deed is usually essential to the creation of a ground 
rent. 

By the common law a technical ground rent or 
rent service could be reserved with or without 
deed;®® but, where the statute Quia Emptores Ter- 
rarum is not in force, and titles are allodial, it is 
necessary that ground rents shall be reserved by a 
valid deed in order to be enforceable;®® and there 
must be a conveyance of the land.®'^ The seizin of 
the rent, however, for twenty-one years or more 
may raise a presumption of the title to it;®® and, if 
the essential elements of estoppel are present, a 
party may be estopped to deny a reservation of 
rent.®® 

§ 5. Validity of Transaction 

The general requisites and validity of perpetual leases 
or conveyances in fee reserving ground rent are governed 
by the rules which control the requisites and validity of 
deeds or leases in general. 

The general requisites and validity of perpetual 
leases or conveyances in fee reserving ground rent 
are governed by the rules which control the requi¬ 
sites and validity of deeds or leases in general.^® 


a grround rent has been reserved, is a 
freehold estate clear of all encum¬ 
brances, unless there be arrears.— 
Birdsell v. Brennan, 21 Pa.Dist. & 
Co. 5S3. 

22. XT.S.—^Jones v. Magrruder, D.C. 
Md., 42 F.Supp. 198, 

Maryland grround rent system gen¬ 
erally see supra S 2 c (2). 

23. Md.—Ogle v. Reynolds, 23 A. 
187, 76 Md. 146. 

28 O.J. p 842 note 81. 

24. XT.S.—Jones v. Magruder, D.C. 
Md., 42 F.Supp. 193. 

Md.—^Marburg v. Mercantile Bldg. 
Co., 140 A. 836, 154 Md. 438. 

25. Md.—Culbreth v. Smith, 16 A. 
112, 69 Md. 460, 1 ri.R.A, 538— 
Myers v. Xiilllacks, 58 Md. 319. 

2a XJ.S.—^Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

Md.—^Marburg v. Mercantile Bldg. 

Co., 140 A. 836, 164 Md. 438. 
Sstate less than freehold 

The leasehold interest of the ten¬ 
ant is an estate less than a freehold. 
—^Allender v. Sussan, 33 Md. 11, 3 
Am.R. 171. 

27. XT.S.—Jones v. Magruder, D.C. 
Md.. 42 F.Supp. 193. 

Md.—Culbreth v. Smith, 16 A. 112, 
69 Md. 450, 1 L.R.A. 538. 

2a XJ.S.—Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

28 C.J. p 843 note 96. 

28. XJ.S.—Jones, v. Magruder, D.C. 
Md., 42 F.Supp. 193. 

Md.-:—Culbreth y. Smith, 16 A. 112, 69 


Md. 450, 1 D.R.A. 538—Bratt v. 
Bratt. 21 Md. 678. 

3a XJ.S.—^Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

Md.—Marburg v. Mercantile Bldg. 
Co., 140 A 886, 164 Md. 438—Holz- 
man v. Wager, 79 A 205, 114 Md. 
322—Culbreth v. Smith, 16 A 112, 
69 Md. 460, 1 L.R.A 638—Arthur 
V. Cole, 56 Md. 100, 40 Am.R. 409 
—Taylor v. Taylor, 47 Md. 295. 
31. Md.—^Marburg v. Mercantile 
Bldg. Co., 140 A 836, 154 Md. 438 
—^Holzman v. Wager, 79 A 205, 114 
Md. 322-^ulbreth v. Smith, 16 A 
112, 69 Md. 450, 1 L.R.A 638— 
Arthur V. Cole, 66 Md. 100, 40 Am. 
R. 409. 

28 C.J. p 843 note 95. 
aa. Md.—Crowe v. Wilson, 5 A 427, 
65 Md. 479, 57 Am.R. 343. 

28 C.J. p 843 note 3. 

Waste see infra 5 10. 

3a *Tn practical economic effect 
the relation of the lessee to the prop¬ 
erty is that of an owner of land 
and improvements thereon subject 
to the payment of the annual rent 
and taxes on the property; and his 
economic relation to the owner of 
the ground rent is much like that of 
a mortgagor paying interest on a 
debt where the principal never ma¬ 
tures so long as the mortgagor pays 
the interest and taxes.*'—Jones v. 
Magruder, D.C.Md., 42 F.Supp. 193, 
196. 

“Ownor" tULder statute' 

For some purposes the statutes 
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have in express terms designated the 
one holding under such a lease as 
the “owner" of the land.—^Holland v. 
Baltimore, 11 Md. 186, 6.9 Am.D. 195— 
28 C.J. p 842 note 83, p 843 note 98. 

34i XJ.S.—Jones v. Magruder, D.C. 

Md., 42 F.Supp. 193. 

35. Pa.—Wallace v. Harmstad, 44 
Pa. 492. 

28 C.J. p 844 note 11. 

Rent service defined see supra S 2 a. 
Pa.—Wallace v, Harmstad, su¬ 
pra. 

28 C.J. p 844 note 13. 

Statute of Quia Emptores see supra 
§ 2 b. 

Bilateral instrament 
Originally ground rents were re¬ 
served by deed poll, but the normal 
ground rent deed today is a bilater¬ 
al instrument in which the grantee 
promises to pay the rent.—In re 
Girard Trust Co., 35 Pa.Dlst & Co. 
245. 

37- Pa.—Moroney v. Copeland, 6 
Whart 407. 

28 C.J. p 844 note 14. 

38. Del.—^Braunstein v. Black, 62 A. 

1091, 21 Del. 300. 

28 C.J. p 844 note 18. 

Adverse enjoyment for twenty-one 
years see infra S 7. 

39- Pa.—^Real Estate Title Ins. & 
Trust Co. V. Hodges, 15 Pa. Super. 
299. 

40. Pa.—Wallace v. Harmstad, 44 
Pa. 492. 

2$ C.J. p 845 note 21. 
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A condition annexed to a conveyance in fee that 
the grantee, his heirs and assigns, shall pay to the 
grantor and his heirs an annual rent, and that in 
default of payment the grantor or his heirs may re¬ 
enter is a lawful condition and in the absence of 
contrary statute it is competent for the grantor to 
reserve a ground rent inextinguishable but subject 
at long intervals to be changed and increased by a 
revaluation of the land out of which it is to issue.^^ 

Restraint on alienation. Restraints on alienation 
in conveyances in fee reserving rent are invalid, 
as are similar restraints in ordinary grants in fee,^^ 
Where in addition to the current consideration and 
rent charge in a perpetual lease or a conveyance in 
fee there is a condition that the lessee or grantee, 
on his subsequent alienation of the land, shall pay 
a part of the price received to the lessor or grantor, 
the condition is void in restraint on alienation,'^^ 
and the estate stands divested of such condition.^® 

Condition against waste. Where no reversion or 
possibility of reverter remains in the grantor or les¬ 
sor in a conveyance creating a ground rent, nei¬ 
ther the reservation of rent nor the right of reentry 
for nonpayment will uphold a condition against 
waste in a lease in fee.^® 

The consideration. While the rent reserved may 
constitute only a part of the consideration for a 
sale and transfer of land, usually it forms the only 
and whole consideration that is to be paid for the 
land.^*^ The consideration for the ground rent is 
the use and enjoyment of the land out of which it 
issues.^^ 

Seisin of grantor. The validity of a ground rent 


§ 6 

does not depend on the prior seizin of the gran¬ 
tor.^® 

Where grantor has limited interest. A tenant 
for life who has power to make ground rent deeds 
can only make covenants binding on the trustees or 
remaindermen within the strict limitations of his 
power.50 

§ 6. Construction of Instrument of Creation 

General rules governing the conatruction of deed« 
or leasee, in so far as applicable, control the construc¬ 
tion of perpetual leases or conveyances In fee reserving 
ground rent. 

The general rules governing the construction of 
deeds or leases, in so far as applicable, control the 
construction of perpetual leases, leases for a term 
of years renewable forever, or conveyances in fee 
reserving ground rent, as the case may be.s^ A 
reservation of rent in a conveyance in fee does not 
stand on the same footing with a reservation in a 
lease.‘52 Since a technical ground rent as rent serv¬ 
ice is given as compensation for services to which 
the land was originally liable, it must be judged by 
the rules which regulated the performance of those 
services.®® A covenant to pay ground rent, by 
two persons to whom the land was conveyed as ten¬ 
ants in common and not as joint tenants, is a joint 
covenant notwithstanding their several interests.®^ 

Ordinary lease distinguished. A grant or lease 
in fee reserving rent operates as an assignment or 
sale and not as a lease,®® although, for some pur¬ 
poses, the relation of lord and tenant, or of landlord 
and tenant, may be assumed to exist between the 
parties.®® Properly speaking, a term of years or 
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Execution, acknonrledsTement, and 
recordation, 

In Maryland the instrument creat¬ 
ing: the original gpround rent lease 
must be executed, acknowledged, and 
recorded in the same manner as a 
deed. 

U.S,—Jones v. Magruder, D.C.Md,, 42 
F.Supp. 193. 

Md.—Williams v. Annapolis, $ Harr. 

& J. S29. 

TTWXT 

Where the transaction is a mere 
loan of money at usurious interest, 
the Instruments of conveyance may 
be canceled.—^Montague v. Sewell, 57 
Md. 407. 

Where contract for grround rent 
conveyance is not sofBLoiently certain, 
Its performance cannot be specifical¬ 
ly enforced.—Ward v. Newbold, 81 
A 793, 116 Md. 689, Ann.Cas.l918A 
919—28 C.J. p 848 note 80. 

41. N.Y.—Church v. Seeley, 18 N.B. 

117, 110 N.Y. 'iB?. 

28 C.J. p 845 note 22. 


42. Pa.—^Philadelphia Library Co. v. 
Beaumont, 39 Pa. 43. 

Statutory prohibition of irredeem¬ 
able ground rent see infra § 9 e. 

43. N.Y.—^De Peyster v. Michael, 6 
N.Y. 467, 57 Am.D. 470. 

28 C.J. p 845 note 24. 

44. N.Y.—^De Peyster v. Michael, su¬ 
pra. 

28 C.J. p 845 note 26. 

45. N.Y.—Overbagh v. Patrie, 8 
Barb. 28, 4 How.Pr. 394, afiarmed 
6 N.Y. 510—^Jackson v. Schutz, 18 
Johns. 174, 9 Am.D. 195. 

48. N.Y.—^De Peyster v. Michael, -6 
N.Y. 467, 67 Am.D. 470. 

28 C.J. p 846 note 28. 

47. Pa.—St Mary’s Church v. Miles, 
1 Whart. 229. 

4a Pa,—^Moroney v. Copeland, 5 
'Whart 407, 417. 

49. Pa.—St. Mary’s Church v. Miles, 
1 Whart 229. 
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5a Peu—Naglee v. Ingersoll, 7 Pa- 
185. 

61. Md.—^Anderson , v. Susquehanna 
Power Co., 160 A. 286, 162 Md. 601 
—^Bergman Realty Co. v. Harris, 
133 A 880, 151 Md. 56. 

Neb.—^Bartos v. Skleba, 186 N.W. 

1002, 107 Neb. 293. 

28 C.J. p 846 note 34. 

52. Pa.—^In re Dougherty, 9 Watts 
& S. 189, 42 Am.D. 326. 

53. Pa.—DeCoursey v. Guarantee 
Trust St Safe Deposit Co., 81 Pa. 
217—^Ingersoll v. Sergeant, 1 
Whart 337. 

54. Pa.-ir-Phllllps V. Bonsall, 2 Binn. 
138. 

55- N.Y.—^Van Rensselaer v. Denni¬ 
son, 85 N.Y, 393. 

28 C.J. p 843 note 93 [a], p 846 note 
47. 

sa N.Y.—^Kavanaugh v. Cohoes 
Power St Light Corp., 187 N.Y.S. 
216, 114 Misc. 590. 

28 C.J. p 846 note 48. 
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other certain period of time and a reversion seem 
to be indispensable to the idea of a lease. 

Ordinary sale, loan, and mortgage distinguished. 
Ground rent conveyances have been compared with 
mortgages and the similarities'58 and differences^^ 
pointed out. Although the transaction is to be dis¬ 
tinguished from an ordinary sale,60 it is neverthe¬ 
less a sale,61 and not a loan,62 even though the deed 
contains a provision for the redemption of the 
ground rent on the payment of the principal sum 
within a given time.®3 Payments covenanted to be 
made under a reservation of rent in a conveyance 
of a fee, it has been said, are to be considered as 
rents rather than as purchase-money pa 3 nnents, 6 ^ 
although for some purposes they may be consid¬ 
ered as in the nature of purchase-money pay- 

ments.65 

§ 7. Alienation and Transfer of Ground Rent 

Qround rents are alienable, descendible, and devis* 
able. 

The interest of a lessor in a perpetual lease in 
fee, or of a grantor in fee reserving a rent to him¬ 
self and his heirs out of the lands conveyed, being, 
as has been seen supra § 2 , an incorporeal heredita¬ 
ment, like other incorporeal hereditaments, is alien- 
able ,66 and, as will be seen, descendible and devisa¬ 
ble. 

By deed. The interest of the grantor or lessor 
being assignable, he may convey, by deed®^ or mort¬ 


gage,68 whatever estate in the nature of ground 
rent he may actually own. The transfer can be 
made whether it is of the same estate which was 
conveyed by the immediate predecessor in title, or 
a different estate acquired by virtue of the owner¬ 
ship of the original estate.69 

By will. The interest of a grantor in fee, re¬ 
serving a rent to himself and his heirs out of the 
land conveyed, or of a lessor in a perpetual lease in 
fee, considered as a hereditament, is devisable as 
property in the nature of real property.^o A dev¬ 
isee has the same right as to ground rents as his 
testator had.*^^ 

By descent. The interest of a lessor in a per¬ 
petual lease in fee, or a grantor in fee, reserving a 
rent to himself and his heirs out of the lands con¬ 
veyed, considered as a hereditament, is descendible 
to the heirs as property in the nature of real prop¬ 
erty,*^ 2 . and does not pass as an asset to executors 
or administrators as a part of the personal property 

of decedent.73 

By adverse enjoyment. Ground rents may* also 
be conveyed by operation of law, and where ad¬ 
verse enjoyment of the rent has lasted for twenty- 
one years, a grant will be presumed:^^ The title 
to such a ground rent is good and marketable, and 
one who purchases it will be compelled to pay the 
purchase money.*^® 

Contract for conveyance. The usual rules appli¬ 
cable with regard to contracts for the sale of real 


57. Ohio.—Stephenson v. Haines, 16 
Ohio St. 478. 

58. Pa.—In re Girard Trust Co., 35 
Pa.Dist & Co. 245. 

28 O.J. p 846 note 60. 

59. Pa.—^In re Girard Trust Co., su¬ 
pra—^In re Crean’s Estate, 23 Pa. 
Dist. & Co. 480, affirmed 183 A. 
915, 821 Pa. 216. 

28 C.J. p 846 note 61. 
ea Md.—^Packard v. Protestant 

Episcopal Church Corp. for Relief 
of Widows, etc., 26 A. 411, 77 Md. 
240. 

"A sale of ground-rent differs from 
an ordinary sale only In this, that 
the consideration in the first is an 
annual sum perpetuaUy charged on 
the land, Instead of a gross sum paid 
pr secured, as in the second.”—^Ju- 
venca V. Jackson, 14 Pa. 519, 523. 
61. Pa.—^McEibhen v. Peters, 40 A. 
288, 186 Pa. 618. 

68. Pa.—McKibben^v. Peters, supra. 
68^ Pa.—McKibben v. Peters, supra 
—Hurst v. Liithgrow, 2 Yeates 24, 
1 Am.D. 326. . 

6^ Rensselaer v. Read, 

26 f . 

28 C.J. p 847 no^ 6|B^ 


65- TJ.S.—^Newman v. Keffer, C.C., 
18 P.Cas.No.10,177, Brunn.Col. 

Cas. 602, 33 Pa, 442 note. 

Pa.—Juvenal v. Jackson, 14 Pa. 619. 

66. IT.S.—Wilson v. Iseminger, Pa., 
22 S.Ct 573, 186 TJ.S. 65, 46 L..Ed. 
804. 

28 C.J, p 847 notes 68, 60 [a]. 

Effect of alienation or transfer see 
infra § 11 b. 

67- N.Y.—Cruger v. McLaury, 41 N. 

T. 219, 37 How.Pr. 665 note. 

28 C.J. p 847 note 62. 

Reaulsltes of deed 

Deed conveying the reversionary 
interest of lessor .must be executed, 
acknowledged, and recorded in the 
same manner as ordinary deeds.— 
Jones V. Magruder, D.C.Md., 42 P. 
Supp. 193. 

OanceUatlon of conveyanoe because 
of mistake of law.—Clapp v. Hoff¬ 
man, 28 A. 362, 169 Pa. 631. 

6a Pa.—Weldner v. Poster, 2 Penr. 
& W, 23. 

28 C.J. p 847 note 63. 

Mortgage as assignmeiit of rent 
Mortgage of lessor's interest 
amounts only to assignment of 
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ground rent.—^Hulett v. Soullard, 26 
Vt. 296. 

69. Pa.—Shollenberger v. Filbert, 44 
Pa. 404. 

28 C.J. p 847 note 64. 

70. U.S.—Wilson v. Iseminger, Pa., 
22 S.Ct. 673, 186 U.S. 56, 46 KEd. 
804. 

28 C.J. p 847 note 69. 

71- N.Y.—^Van Rensselaer v. Hays, 
19 N.Y. 68, 76 Am.D. 278. 

28 C.J. p 847 note 70. 

72. U.S.—^Wilson v. Iseminger, Pa., 
22 S.Ct. 573, 185 U.S. 65, 46 Li.Bd. 
804. 

28 C.J. p 848 note 74. 

7a Pa.—^In re Girard Trust Co., 86 
Pa.Dist & Co. 245. 

28 C.J. p 848 note 75. 

74, Pa.—^Newman v. Rutter, 8 Watts 
51. 

28 C.J. p 848 note 76. 

Presumption of title after twenty- 
one years see supra $ 4. 

75. Pa.—Wallace v. Pittsburgh 
Fourth United Presb. Church, 2 A. 
347, 111 Pa. 164, 170—Huehner v. 
Fisher, 61 Pa.Super. 533. 
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estate apply to contracts for conveying ground 
rentsJ® Under a contract to purchase a ground 
rent clear of all encumbrances affecting the princi¬ 
pal, the existence at the date of the agreement and 
tender of deed of municipal liens against the real 
estate which are first liens will relieve the pur¬ 
chaser from all liability.77 An action to recover the 
price for which plaintiff sold to defendant a year¬ 
ly ground rent will be treated as a bill for specific 
performance of a contract as for the sale of real 
estate where defendant refused to accept a deed 
because of encumbrances on the land, and the 
rights of the parties must be determined in accord¬ 
ance with equitable principles applicable 

§ 8. Apportionment 

a. Of ground rent regarded as rent serv¬ 

ice 

b. Of ground rent regarded as . rent 

charge 

a. Of Ground Bent Regarded as Bent Service 

A ground rent, regarded as a rent service, Is usually 
apportlonable. 

A ground rent, regarded as a rent service, is ap- 
portionable according to the land to be separated 
or divided,^® except that, where the service is en¬ 
tire, such as to render yearly one dsy^s service with 
a carriage and horse, it is not divisible,*^ although 
it has been said with respect to a rent payable in 
fowls and service of carriage and horses that it was 
unable to be seen why a division would not be as 
practicable as in any other case.8i However, the 
law will not apportion rent in favor of a wrong¬ 
doer,^2 and therefore if the ground rent landlord 
wrongfully dispossesses his tenant of any portion 


of the land, the rent will be suspended for the 
whole 88 One of the distinctions between rent 
service and rent charge is that rent service is ap- 
portionable, and rent charge is not.84 

When right to apportionment attaches. At com¬ 
mon law apportionment of rent service could be had 
on the severance either of the land whence it is- 
sued85 or of the reversion to which it was an inci- 
dent.8^ It may be apportioned on a conveyance of 
part of the land,87 or whenever the reversioner or 
owner of the rent either releases part of the rent 
to the tenant®® or conveys part of the rent to a 
stranger.®® When a ground rent is divided or sold 
in parts the right of apportionment attaches at 
that moment.®® The purchase of a ground rent by 
one who is the owner of a .part of the land subject 
to it does not extinguish it, but he is entitled to a 
proportionable part from the other tenants.®^ So 
a release from the rent of part of the land out of 
which ground rent issues leaves the remaining part 
of the land subject to its proportion of the rent,®^ 

Land taken for public purposes. While the tak¬ 
ing of all the land out of which a ground rent is 
reserved for a public purpose may extinguish the 
ground rent, see infra § 9 a, the taking of a por¬ 
tion of land does not work an apportionment of the 
rent.®® 

Presumption of apportionment; estoppel. Ap¬ 
portionment will not be presumed from the fact of 
continuous full payment by part owners ;®^ nor will 
it be presumed from the fact of continuous part 
payment by the owner of a portion of the land.®^ 
If the elements of an estoppel are present, a gran¬ 
tor or lessor may be estopped to deny an appor¬ 
tionment;®® otherwise not.® 7 A recited appropria- 


76. Md.—Andrew v. Meyerdirck, 40 
A. 173, 87 Md. 611. 

28 C.J. p 848 note 78. 

77. Pa,—Blotter v. Patterson, 70 A. 
28$, 221 Pa. 68. 

76. Pa.—Blotter v. Patterson, supra. 

76. Md.—^Amd V. Leaclx, 169 A. 687, 
162 Md. 318. 

28 C.J. p 848 note 83. 

Ground rent as rent service see su¬ 
pra § 2. 

86. N.T.—Van Rensselaer v. Brad¬ 

ley, 3 Ben. 136, 45 Am.D. 461. 

81. N.T.—^Van Rensselaer v. GUtord, 
24 Barb. 349. 

82. ^ Pa.—Linton v. Hart, 26 Pa. 193, 
64 Am.D. 691, 

86, Pa.—Linton v. Hart, supra. 

Effect of eviction generally see infra 
§ 11 d. 

84, U.S.-r-Horner, v. DelUnger, C.C.- 
Wis,, 18 F. 496. 

28 C.X p 849 note 89. 


86. N.T.—Van Rensselaer v. Brad¬ 
ley, 3 Ben. 136, 46 Am.B. 461. 

88. N.T,—^Van Rensselaer v. Brad¬ 
ley, supra. 

87. Md.—^Ehrman v. Mayer, 67 Md. 
612—Worthington v, Cooke, 66 Md. 
61. 

Effect of merger resulting from re¬ 
versioner's acquisition of leasehold 
interest dn a portion of a tract sub¬ 
ject to ground rent is to work an 
apportionment of rent.—^Amd v. 
Lerch, 169 A. 687, 162 Md. 318. 

88l N.J.—Farley v. Craig, 11 N.J. 
Law 262. 

89. N.J.—^Parley v. Craig, supr€L 

80. Pa.—^Linton v. Hart, 26 Pa.. 193, 
.64 Am.B. 691. 

28 C.J. p 849 note 96. 

91. ]pa.—^Paul V. Vannie, 1 P€uL.J.R. 
332. 


98. Pa.—^Ingersoll v. Bergeant, 1 
Whart. 337. 

93. Pa.—Workman v. Mifflin, 30 Pa. 
362. 

28 C.J. p 849 note 99. 

Accruing ground rent will not be 
apportioned.—^Makinson's Appeal, 8 
Phila., Pa., 381. 

Xn ECaryland the rule is subject to 
exception.—City of Baltimore v. La- 
trobe, 61 A. 203, 101 Md. 621. 4 Ann. 
Cas. 1006—28 C.J. p 849 note 99 [cl 

94. Pa.—^Brown's Petition, 4 l?eg. 
Gaz. 389. 

95. Pa.—Quibley v. Molineaux, 1€ 
Wkly.N.C. 118. 

96. Md.—^Hurwitz v. Dugan, 118 A. 
411, 141 Md. 169—Jones v. Rose, 54 
A. 69, 96 Md. 483. 

97. ’Pa.—German Lutheran Cong. v. 
Limehouse, 19 Pa.Bi8t.^ 199, 37 Fa. 

I Co. 147. 

I 28 C.J. p 849 note 6. • 
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lion of the rent reserved on a part, as three lots, 
of a tract, to pay earlier rents on the whole tract is 
conclusive on the parties to a partition deed divid¬ 
ing the tract, by estoppel, and an effective appor¬ 
tionment is made of the original rents on the three 
lots thereafter paying, and the residue of the prop¬ 
erty is exonerated,®^ 

Province of court and jury. While equity may 
decree an apportionment of rent,®® the proportions 
are a matter to be settled by a jury.^ 

b. Of Gromid Eent Begarded as Bent Charge 

While technically a ground rent regarded as a rent 
charge la not apportionable, there are cases where either 
by agreement or operation of law a rent charge has been 
apportioned. 

A rent charge, being against common right, it 
has been frequently said and sometimes held that 
ground rent regarded as a rent charge is not ap- 
portionable,3 on the theory that rent charge unlike 
rent service is entire and indivisible.® Yet there 
seems to be nothing in the nature of a rent charge 
which absolutely prevents its being apportioned; 
and, indeed, there are cases where either by agree¬ 
ment of the parties^ or ex necessitate by operation 
of law® rent charge has been apportioned. Where 
land charged is divided into several portions by op¬ 
eration of law, an apportionment may take place.® 
If the grantor or. lessor has enforced a right of re¬ 
entry as to a part of the premises for nonpayment 
of rent, and the ground owner has a right of re¬ 
demption as to the other part, the former, it has 
been held, cannot compel the ground owner to pay. 
the entire rent charge on the theory that it cannot 
be apportioned.^ 

§ 9. Release or Other Extinguishment 
a. In general 


b. Forfeiture by breach of covenant 

c. Lapse of time without payment 

d. Merger 

e. Redemption 

a. In General 

A ground rent may be extinguished In whole or In 
part by the act of the owner thereof or by operation of 
law. 

It is of the very essence of the estate in a ground 
rent that it should continue to exist according to the 
original limitation contained in the grant or reser¬ 
vation creating it.® Usually it is perpetual by the 
terms of its creation or reservation;® and where 
this is the case it must endure forever unless de¬ 
stroyed or put an end to by some positive act of the 
party having the power to do so,^® or by act or op¬ 
eration of law.^l 

Instrument of release. The extinguishment of a 
ground rent by the owner thereof has seldom, per¬ 
haps never, happened without his executing a deed 
or instrument of writing to that effect.^® The re¬ 
leasee of a ground rent must have some estate as a 
foundation for the release to stand on.^® A release 
of ground rents operates to enlarge an estate, and 
is not sufficient to extinguish the rent, unless there 
be a privity of estate between the releasor and re- 
leasee.^^ If the deed or instrument of writing ex¬ 
tinguishing the ground rent is placed on record, 
the owner of the land will be protected afterward 
against payment of the ground rent.i® 

AU land taken for public use. Where the entire 
lot, which was subject to the ground rent, is taken 
for public use, the ground rent is extinguished and 
the ground landlord is entitled to receive such por¬ 
tion of the value of the property as represents the 
market value of his estate in the rent,!® 


SSL Kd.—Jones v. Hose, 64 A. 69, 
96 Md. 483. 

28 C.J. p 849 note 6. 

99. Pa.—Cuthbert v. Kuhn, 8 Whart. 

$67, 81 AhlD. 618. 

28 C.J. p 849 note 7. 

1. Pa.—Cuthbert v. Kuhn, supra. 

28 C.J. p 849 note 8. 

SL Del.—Bird v. Stilley, 1 Del. 889. 
28 Q.J. p 849 note 11. 

Ground rent as rent chargre see su¬ 
pra S 2. 

Rent chargre as against common right 
see supra S 2 a. 

3. U.S.—^Horner v. Dellinger, C.C. 
■Wia, 18 P. 496. 

28 C.J. p 860 note 12. 

4. N.Y,—Church v. Seeley, 18 N.B. 
117, 110 N,Y. 467. 

28 aJ. p 860 hole 14. 

But it has been said that a rent 


charge cannot be apportioned by the 
act of the parties.—Cruger v. Mc- 
Laury, 41 N.Y. 219, 87 How.Pr. 655 
nota 

5. N.Y.—Church v. Seeley, 89 Hun 
269, affirmed 18 N.B. 117, 110 N.Y. 
467. 

6. N.Y.—^Maiu v. Davis, 82 Barb. 
461. 

28 C.J. p 850 note 16.' 

7- N.Y.—Church v. Seeley, 89 Hun 
269, affirmed 18 N.BJ. 117, 110 N.Y. 
467. 

& Pa.—St. Mary’s Church v. Miles, 

1 Whart. 229. 

9. N.Y.—Van Rensselaer v. Platner, 

2 JohnaCas. 24. 

28 C.J. p 850 note 29. 

10. Pa—St. Mary’s Church v. Miles, 
1 Whart. 229, 


11. Pa—St. Mary’s Church v. Miles, . 
supra 

Involuntary sale of land as not ex¬ 
tinguishing ground rent estate see 
infra S 11 e (2). 

ML Pa—St Mary’s Church v. Miles, 
supra 

28 C.J. p 850 note 32. 

13- Pa—Gibbs v. Smith, 2 Phila 
84. 

14. Pa—Gibbs v. Smith, supra 

28 C.J. p 850 note 84. 

15- Pa—St Mary’s Church v. Miles, 

1 Whart 229. 

16. Pa—In re Twenty-Fifth St, 18 
Wkly.N.C. 318. 

28 C.J. p 851 note 86. 

Apportionment when part of land is 
taken for public uses see supra S 
8 a 
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Entry by the ground rent landlord under the right 
to enter and hold land until pa 3 mient of the rent 
will not extinguish the rent.l7 

Release or extinguishment pro tanto. In the 
case of a ground rent considered as a rent service, 
the ground rent being apportionable, there may be 
an extinguishment of the ground rent pro ratals 
or a release of it pro tanto.^^ If the terre-tenant 
sells a part of the land the ground rent landlord 
may release the ground rent in proportion to the 
part, and the ground rent will be extinguished pro 
tanto.20 A release of part of the land from the rent 
releases the tenant from obligation to make a re¬ 
turn for the possession of the land released.^! If 
the owner of the rent purchases a part of the land 
so that the tenant no longer enjoys that portion, the 
rent for the portion which he cannot enjoy is there¬ 
by extinguished.22 Indeed, where a ground rent, 
considered as a rent service, is of such a nature as 
not to be divisible, an extinguishment of the rent as 
to a part of the land may work an extinguishment 
of the entire rent.23 So also in the case of a 
ground rent considered as a rent charge, entire and 
indivisible and not apportionable, if any part of the 
land out of which a rent charge issues is released 
from the charge by the owner of the rent, either by 
an express deed of release or virtually, by his pur¬ 
chasing part of the land, all the rest of the land 
should enjoy the same benefit and be released 
also but a strict application of this rule, it seems, 
would not be caljed for in cases where, as has been 
seen supra § 8 b, rent charge may be apportioned; 
nor does the rule apply to a release made after the 
owner of the rent charge, either by actual entry 
on the land, or by the institution of a possessory 
action which is equivalent to entry, has declared a 
forfeiture for breach of the condition of payment.^'® 


b. Porfeiture by Brea.ch of Covenant 

A ground rent may be extinguished by breach of 
covenant, such as a covenant for peaceable occupation 
and enjoyment. 

To constitute a breach of the covenant for quiet 
enjoyment in a ground rent deed there must be a 
successful attempt to interfere with the tenant’s 
enjoyment of the premises and a breach of a 
covenant in a gpround rent deed against encum¬ 
brances is no cause for forfeiture of the rent if the 
grantee was aware of the encumbrances at the time 
of taking the deed.27 Until actual eviction there 
is no breach of a covenant for quiet enjoyment.28 
A covenant for peaceable occupation and enjoyment 
in a lease for ninety-nine years, renewable forever, 
reserving an annual rent, is broken by the assign- 
cment is equivalent to an eviction,apportions the 
lessor, specially of a certain portion of the rents, 
chargeable on the entire premises; such an assign¬ 
ment is equivalent to an eviction,^® apportions the 
rents,and operates as a release to the lessee of 
that proportion thereof otherwise payable to the 
owner of the reversion, whereby the lessee is in¬ 
demnified for the breach of the covenant.^^ 

e. Lapse of Time without Payment 

(1) At common law 

(2) Under statutes 

(1) At Common Law 

Arrears of ground rent may be presumed to have 
been paid after the lapse of many years, but ordinarily 
mere lapse of time without payment of rent does not 
create a presumption that the ground rent estate has 
ceased to exist. 

Where a conveyance in fee or perpetual lease 
has been given reserving rent, a presumption aris¬ 
es that one in possession of the land holds subject 


17. Pa.—Phillips V. BonsaJl, 2 BiniL 
138. 

28 C.jr. p 851 note 37. 
la U.S.—^Homer v. Dellingrer, C.a 
Wis.. 18 F. 495. 

Apportionment of ground rent see 
supra § 8. 

Ground rent as rent service see su¬ 
pra § 2. 

19. U.S.—^Horner v. Dellinger, su¬ 
pra. 

20l Pa.—^Ingersoll v. Sergeant, 1 
Whart. 337. 

21. Pa.—Cuthbert v. Kuhn, 8 Whart 
367, 81 Am.D. 613. 

22. Md.—^Amd V. Derch, 169 A. 687, 
162 Md. 318. 

28 C.J. p 851 note 45. 

Merger see infra § 9 d. 

23. Purchase by landlord of part of 
leasehold 

Where a rent service is of such 


a nature that It cannot be divided 
or apportioned, a purchase by the 
landlord of part of the leasehold will 
extinguish the entire rent—^Amd v. 
lierch, supra. 

Sule applied to annual one*oent 
ground rent 

Md,—Anderson v. Susquehanna Pow¬ 
er Co., 160 A. 286. 162 Md. 601— 
Amd v. Derch, 159 A. 687, 162 Md. 
318. 

24. U.S.—^Horner v. Dellinger, C.C. 
Wis., 18 F. 495. 

Ground rent: 

As rent charge see supra § 2. 

In sense of rent charge as entire 
and Indivisible and not appor¬ 
tionable see supra S 8 b. 

25. U.S.—Homer v. Dellinger, su¬ 
pra. 
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26. Pa—Jarden v. LafCerty, 7 A 
743. 4 PaCas. 678. 

28 C.J. p 851 note 52. 

27. Pa—Juvenal v. Jackson, 14 Pa 
519. 

28 G.J. p 851 note 53. 

28L Pa—Coxe v. Willlajhs, 15 Phila 
187. 

29. Ohio.—^McAlpin v. Woodruff, 1 
Disn. 339, 12 Ohio Dec., Heprint, 
658, affirmed 11 Ohio St 120. 

Effect of eviction generally see infra 
§ 11 d. 

30. Ohio—McAlpin v. Woodruff, su¬ 
pra 

Apportionment generally see supra § 

8 . 

31. Ohio.—McAlpiu v. Woodruff, su¬ 
pra 
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to the rent reserved,and, as will be seen infra § 
14, in the absence of some statutory provision 
changing or modifying the rule the right to assert, 
claim, or recover a ground rent, as distinguished 
from arrears of ground rent, is not within the gen¬ 
eral statute of limitation; nor is there any presump¬ 
tion that it has ceased to exist from the mere lapse 
of time without pa)mient of the rent;^^ nor does a 
mere delay of the owner of the ground rent in de¬ 
manding it raise any presumption of its having been 
extinguished,^^ although it seems in some cases that 
-the great length of time during which no payment 
was made or demanded ^nd attendant circumstanc¬ 
es may be sufficient to raise such a presumption.^ 5 
Moreover, as strengthening the presumption that 
one in possession of the land holds as a terre-ten- 
ant subject to an unextinguished ground rent, ar¬ 
rears of such rent may be presumed to have been 
paid after the lapse of many years,36 unless there 
are circumstances which raise a counter presump¬ 
tion but the period of time on which to base a 
presumption of pajrment of a j'udgment for arrears 
of rent begins to run only after such arrears have 
been assessed by the prothonotary.^s Payment of 
arrears by an assignee does not raise a presump¬ 
tion of pajrment of arrearages for which judgment 
had been obtained against his predecessor in ti¬ 
tle.®®- 

(2) Under Statutes 

Under the statutes In some Jurisdictions a ground 
rent may be extinguished where no payment or demand 
■for paymeVit has been made for a designated period of 
time. 

In Pennsylvania under the act of April 27, 1855, 

32. N.Y.—^Bradt v. Church, 18 N.EL 
357. 110 N.Y. 637. 

28 C.J. p 851 note 58. 

33. N.Y.—Bradt v. Church, supra. 

28 C.J. p 852 note 62. 

34. N.Y.—^Bradt v. Church, supra. 

28 C.J. p 852 note 63. 

35. Del.—^Dougrherty v. Flemming, 

79 A. 104, 28 Del. 278. 

28 C.X p 852 note 64. 

36. Pa.—^Kom v. Browne, 64 Pa. 

56. 

28 C.J. p 852 note 66. 

Arrears of rent considered mere 
debts see supra S 2 c (4). 

37. Pa.—^McQuesney v. Hlester, 38 
Pa. 435. 

28 C.J. p 852 note 67. 

3a Pa.T-WWls V. Gibson. 7 Pa. 154. 

3a Pa,.—Wills V. Gibson, supra. 

' Pa.—Korn V. Browne, 64 Pa, 55. 

23.0.J. p 852 note 71. 

' i 

While the statute does not -pre-j 


12 P.S. § -80, if no payment or demand for payment 
of ground rent has been made for a period of twen¬ 
ty-one years or any acknowledgment within that 
period, a presumption arises that the ground rent 
has been extinguished.^® The statute is constitu- 
tional.^i The presumption of extinguishment, cre¬ 
ated by the act of 1855, when properly invoked has 
every practical effect that a formal written release 
or extinguishment would have if then produced and 
the rent or charge becomes irrecoverable,^® and no 
arrears can be recovered.'^® The statute makes no 
exception in favor of persons under disabilities 
when their titles accrue.'*^ Payment of the ground 
rent by one ‘of the owners of the land to the ground 
rent owner is sufficient to preserve the latter's 
rights.^5 A. claim for arrears of rent by a former 
owner on a former owner of the premises does not 
interrupt the running of the statute and the stat¬ 
ute is retrospective.^/^ However, a judgment for 
arrears obtained against a former owner will pre¬ 
vent the operation of the statute.'^® A recital in a 
deed, however, that it is under and subject to the 
payment of ground rent is not such an acknowledg¬ 
ment of the existence of the right to enforce pay¬ 
ment of the rent as will prevent the operation of 
the statute.*^® Where the owner of the ground 
rent in fee becomes the owner for life of the land, 
his direction to collect the rent at his death will 
take the case out of the operation of the statute.^® 
Likewise the statute, being one of limitation, can¬ 
not run while the ground rent and land are held by 
owners who are husband and wife, or while the 
same person holds both separate estates.®^ 

Petition for extinguishment of a ground rent is 
provided for in^ Pennsylvania by statute.’^® Such 


scribe how the demand shall be 
made, its requirements are not met 
by a mere temporary entry upon 
vacant laaid even If such entry Is 
conceded to have been for the pur¬ 
pose of making: a demand had any 
person' been found in possession.— 
Cadwalader v. Springsteen,. 36 Pa. 
Super. 134. 

J^idgment agrainst oxiginal cove¬ 
nantor a.s demand.—Cadwalader v. 
Springsteen, supra—28 C.X p 875 
note 84. 

41. TJ.S.—Wilson V. Iseminger, 22 S. 
Ct. 573, 185 U.S. 65, 46 L.Ed. 804, 
affirming 42 A. 1039, 190 Pa. 680. 

28 O.X p 852 note 73. 

42. Pa,.—Cadwalader v. Springsteen, 
36 Pa.Super. 134. 

43. Pa.—Wallace v. Fourth United 
Presbyterian Church, 25 A. 620, 162 
Pa. 258. 

28 C.J. p 852 note 75. 

44. Pa.—Wallace v. Fourth United 
Presbyterian Church, supra^ 

llOQ 


45- Pa.—Finkelman v. Brady, 26 Pa. 
Dist 139. 

46- Pa.—^Barber v. Lefavour, 35 A. 
202, 176 Pa. 331. 

47- Pa.—Clay v. Iseminger, 41 A. 38, 
187 Pa. 108—^Kom v. Browne, 64 
Pa. 55. 

43. Pa.—Dniester v. Shaeffer, 45 Pa. 
537. 

49- Pa.—Clay v. McCreanor, 9 Pa, 
Super. 433. 

6a Pa. —^Pennsylvania Co. for In¬ 
surance on Lives, etc. v. Singhei- 
ser, 20 Pa^Dist 173, 38 Pa.Co. 348, 
affirmed 84 A. 141, 235 Pa. 241. 

51- Pa.—^Pennsylvania Co. for In¬ 
surance on Lives, etc. v. Singhei- 
ser, 84 A 141, 236 Pa. 241, affirm¬ 
ing 20 Pa.Dist. 178, 38 Pa.Co. 848. 

52- Pa.—^Herr v. Fry’s Bx’r, 19 Pa. 
Dist. & Co. 92, 43 Lanc.L.Rev. 388, 

28 C.J. p 853 note 86. 

The statute is not unoonstitutioual 
in providing for service of process 
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a statute is strictly construed.53 ,A petition for the 
extinguishment of a ground rent is insufficient 
which does not show that the petitioner had any 
knowledge as to when the yearly rent was last paid 
or demanded.®^ The rule as to the burden of proof 
under the statute will not be permitted to apply 
when plaintiff is a trustee under a will of a de¬ 
ceased owner of the rent.55 

In Maryland a statute similar to that in Pennsyl¬ 
vania providing that, if no payment or demand for 
a ground rent is made for twenty years, such rent 
•shall conclusively be presumed to have been extin- 
■guished and the landlord shall not thereafter set 
up any claim thereto or to the reversion of the 
land, not only bars the rent but extinguishes the 
reversionary interest of the landlord and vests his 
fee simple title in the tenant in the same manner 
as though the land had been held by adverse pos- 
•session for the statutory period.^® 

In New York the rule is laid down that a stat¬ 
ute providing that after the expiration of a stated 
period from the time of the accrual of a right of 
action on a sealed instrument for the payment of 
money such right shall be presumed, to have been 
extinguished, will not have the effect of raising a 
presumption that a covenant to pay rent has been 
released or discharged, thus extinguishing the right 
to recover ground rentj^*^ although such statute 
may operate to raise a presumption, after®® but not 
before®® the expiration of the statutory period, that 
the arrears of rent have been paid, provided the 
grdund owner brings his case strictly within the 
statute.®® 


d. Merger 

Generally, when the title to the rent and the posses¬ 
sion of the premises out of which it issues are united in 
one person, the former Is extinguished. 

The general rule is that when the title to the rent 
and the possession of the premises out of which it 
issues are united in one person the former is ex¬ 
tinguished;®! and a purchase by the ground landlord 
of the land under a judgment for arrears of ground 
rent relates back to the creation of the title and 
sweeps away all intervening estates.®® There must, 
however, be a union of the title of the land and of 
the rent in the same person to work such an extin¬ 
guishment.®® A vested right to enter and hold the 
land until payment of the rent is not sufficient to 
effect a merger;®^ nor is it sufficient that there is a 
union of title to two ground rents, successively re¬ 
served out of the same land, in one person,®® or that 
the legal owner of the rent has acquired an equita¬ 
ble title to the land.®® So a ground rent will not be 
extinguished when it has been purchased by the cov¬ 
enantor after he has conveyed the land,®^ or after 
he has contracted to convey the land, although no 
deed has actually been delivered.®® Also a^ pur¬ 
chase of both land and rent will not effect an ex¬ 
tinguishment if the title to the land proves to be 
defective;®® and even union of the two estates in 
the same person may not be sufficient to constitute 
a merger,^® and will not be sufficient where the 
holding is but contemporaneous and' not to the same 
extent as the two estates.*^^! If the conveyances 
which the purchaser of a ground rent is bound to 
take notice of do not show a merger of the rent es¬ 
tate with the estate in the ground, they are ‘not as 


t>y publication.—^Herr v. Fry's Bx'r, 
supra. 

Pdtition. beia sulBLcieiit 

Pa.—^Herr v. Pry's Bx'r, supra, 

53. ^Pa.—^Brook v. Bromley, 28 Pa, 
Dist 291. 

64. Pa.—^Brook v. Bromley, supra. 

28 C.J. p 853 note 88. 

Personal knowledge, However, need 
not be shown in the petition.—^Herr 
V. Pry’s Ex'r, 19 Pa.Dist. & Co. 92, 
43 Lianc.Li.Rev. 888. 

55. Pa.—Pennsylvania Co. for In¬ 
surance on Lives, etc. v. Singhei- 
ser. 20 Pa.Dlst, 173, 38 Pa.Co: 348, 
affirmed 84 A. 141, 235 Ph. 24L 

:28 C.J. p 853 notes 89, 90. 

56. Md.—Trustees of Sheppard & 
Enoch Pratt Hospital v. Swift & 
Co., 13 A.2d 174, 178 Md., 200— 
Amd V. Lerch, 159 A. 687. 162 Md. 
818—Rosenthal v. Traub, 141 A. 
568, 165 Md. 167—^Hamburger v. 
Pinkel, 129 A. 289,, 148 Md. 276— 
.Safe Deposit db Trust Co. of Balti¬ 


more V. Marburg, 72 A. 889, 110 
Md. 410. 

28 C.J. p 853 note 84. 

57. N.T.—^Troy Cent. Bank v. Hey- 
dom, 48 N.T. 260, 267. ‘ 

28 C.J. p 853 note 90 

5S. N.T.—Lyon v. Odell, 66 N.T. 
28. 

28 aj. p 853 note 90%. 

69- N.T.—Troy Cent. Bank v. Hey- 
dom, 48 N.T, 260. 

28 C.J. p 863 note 90%. 

60. N.T.—^Troy . Cent. Bank v. Hey- 
dom, supra, 

61- Md.—^Amd V. Lerch, 169 A. 687, 
162 Md. 318—^Hamburger v. Pin¬ 
kel, 129 A. 289, 148 Md. 275. 

28 C.J. p 858 note 91. 

62. Pa—^Bunting’s Estate, 16 Wkly. 
N.a 336. 

28 CJ. p 858 note 92. 

63. N.T.—^Van Rensselaer v. OifiCord, 
24 Barb. 349. 

28 C.J. p 854 note 93. 


64. Pa—^Phillips v. Bonsall, 2 Binn. 
138. 

65. Pa—^Philips V. Clarkson, 8 

Teates 124. 

28 C.X p 864 note 96. 

66. Pa-i-Penington v. Coats, 6 

Whart. 277. 

28 C.J. p 864 note 96. 

67. Pa—^Atwater v. Lloyd, 2 PaL. 
J.R. 19, 3 PaL.J. 232. 

28 C.J. p 854 note 97. 

68. Pa—<;harnley v. Hansbury, 13 
Pa 16. 

28 O.J. p 864 note 98. 

69. Pa—Wilson V. Gibbs, 28 Pa 
161. 

7a Pa—Wasserman v., Carroll,. 2 
PaSuper. 651. 

28 C.J. p 854 note 1. 

Tli Pa—^Pennsylvania Co. for In¬ 
surance on Lives, etc. v. Slnghel- 
ser, 20 PaDist 178, 38 PaCo. 848, 
affirmed 84 A. 141,. 236 Pa 241. ■ ^ 

28 C.J. p 854 note 2. 
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to him legally mergecL^^ 

Question of intent. Merger is always a question 
of intent, and is never allowed to take place con¬ 
trary to the interests of the parties.*^^ Where land 
subject to a prior outstanding mortgage is conveyed 
to one who has previously taken a conveyance of 
an interest in the groimd rent to which the land is 
subject, and subsequently the grantee conveys both 
rent and land on the same day by two separate in¬ 
struments to the same person, and it is manifestly 
against the interest both of the grantor and the 
grantee to allow a merger and the merger is de¬ 
manded only by the holder of the intervening mort¬ 
gage, equity will 'not enforce a merger.'^® Where 
the two estates are united in a single individual, 
his act in conveying the title in fee is a declaration 
of his intention to extinguish the rents but, when 
other evidence shows to the contrary, equity may 
amend his deed.77 Where the lessor’s successor 
contracted with the lessee’s successor to sell him 
the premises for a sum which was made up of the 
agreed value of the future rent reserved and the 
rent then in arrears, a sum about one third the val¬ 
ue of the farm with the lessor’s rights extinguished, 
the intention applied to the sale of the lessor inter¬ 
est only without disturbing the title under the lease 
and there was neither surrender nor merger, nor 
was there any estoppel. 7S 

e. Eedemptibn 

Ground rents may be extinguished by redemption 
where the right of redemption Is conferred by covenant 
or statute. 

Ground rents may be extinguished by redemp- 
tion.7^ Where there is no covenant or stipulation 
in a ground rent deed to allow redemption, and in 
the absence of any statute on the subject, however. 


redemption can be effected only by a subsequent 
agreement between the parties.*® 

Covenants for redemption. In the absence of 
statutes prohibiting irredeemable ground rents, un¬ 
der the covenants in the instruments creating them, 
ground rents may be redeemable or irredeemable.* ^ 
The intention to make the ground rent irredeem¬ 
able must clearly appear.*^ The right of the gran¬ 
tee or terre-tenant to redeem is the right to exer¬ 
cise his option of electing within a limited time 
whether he will continue to hold the estate by pay¬ 
ing the ground rent according to the terms of the 
deed, or will take and hold it released from the 
ground rent by paying a stipulated gross sum,8* 
thereby substituting one for the other of two al¬ 
ternative methods of pa 3 dng the so-called “unpaid 
purchase money” for the land under the option giv¬ 
en to him in the covenants of the deed.*^ A cove¬ 
nant to release ground rents to the grantee on pay¬ 
ment of the principal is valid and obligatory be¬ 
tween the parties.*5 It cannot be annulled by any 
grant or devise of the grantor creating contingent 
estates.**' The privilege, however, reserved to the 
owner of the land to pay the principal of the rent 
to the grantor of the ground carries with it no cor¬ 
responding right on the part of the owner of the 
ground rent to enforce the payment of such princi¬ 
pal sum.*7 

A covenant for extinguishment or release of 
ground rent on pa 3 anent of a stipulated sum runs 
with the land,** and must be performed by the heirs 
and appointees of the covenantor, and not by his ad¬ 
ministrator.** 

The privilege of redemption must be exercised 
within the time limited.*® The lapse of a long pe¬ 
riod of time after the time limited for the exercise 


72- Pa.—^McQuigrff v. Morton, 39 Pa. 
31. 

73- Pa.—^Mawhlnney v. Shallcross, 
10 Pa.Co. 102. 

2$ C.J. p 854 note 4. 

74. N.T.—Sheehan v. Hamilton. 4 
Abh.Dec. 211, 2 Keyes 304, 3 Abb. 
Pr.,N.S., 197. 

Peu^Mawhlnney v. Shallcross, 10 Pa. 
Co. 102. 

75b Pa.—Cook v. Brightly, 46 Peu 
439. . 

75. Pa.—;Frank v. Guarantee Trust 
Sa Safe Deposit Co., 64 A. 894, 216 
Pa. 40, 8 Ann.Cas. 991. 

77- N.T.—Sheehan v. Hamilton, 4 
i AbbJDea £11, 2 Keyes 804, 3 Abb. 

3Pr.,N.S., 197. - 

28 CU. p 854 note'8. 
78s-*iT.ir;-i-Mlllara V. McMuUin, 68 N. 
T. 846. 


79- Pa.—^Ritzman v- Spencer, 6 Pa. 
Dist. 224. 

90, Pa.—^Elcock v. Conover, 11 Wkly. 
N.C. 216. 

28 C.J. p 854 note 13. 

81. Pa.—In re Crean’s Estate, 183 A. 
915, 321 Pa. 216, affirming 23 Pa. 
Dist. & Co. 480. 

28 QJ. p 854 notes 16, 18. 

82- Pa.—Springer v. Phillips, 71 Pa. 
60. 

28 C.J. p 854 note 17. 

83. Pa.—Shollenberger v. Brinton, 
62 Pa. 9. 

84. Pa.—Shollenberger v. Brinton, 
supra. 

28 C.J. p 855 note 21. 

85. Md.—^Packard v. Corporation for 
Relief of Widows and Children of 
Clergy of Protestant Episcopal 
Church in Maryland, 26 A. 411, 77 
Md. 240. 


Pa.—^E3x parte Penevoyre, 6 Watts St 
S. 446. 

8^ Pa—Calhoun’s Petition, 3 Pa 
Dist. 282. 

87. Pa—^Matter of Patterson, 5 
Phila 460. 

88. Pa—^Hitzman v. Spencer, 5 Pa 
Dist. 224. 

28 C.J. p 855 note 24. 

89. Pa—Conard’s App^l, 33 Pa 47. 

90. Pa—^McCracken v. Rbberts, 19 
Pa 390—In re Shoemaker, 1 
Rawle 89. 

PartLonlar llmltatloxL oonstmed 
Clause In lease giving lessee op¬ 
tion to redeem “at any time within 
5 years from the date hereof, and 
during the continuance of this pres¬ 
ent demise,” did not authorize re¬ 
demption after five years.—Bergman 
Realty Co. v. Harris, 133 A. 830, 161 
Md. 56. 
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of the option to redeem may defeat the exercise of 
such right.^1 

The covenant may be specifically enforced.® ^ Spe¬ 
cific performance of a covenant to allow redemp¬ 
tion may be denied, however, if the owner of the 
land has been in default for a long period with re¬ 
spect to the performance of building covenants.®® 

A covenant to allow redemption does not render 
the initial transaction a loan instead of a sale, or 
convert the ground rent deed into a mortgage;®^ 
nor is the covenant an agreement for a future sale 
of the ground rent.®® The principal or gross sum, 
when such option to redeem is exercised by the 
grantee or terre-tenant, is a debt within the mean¬ 
ing of the legal tender acts.®® 

Statutes authorizing redemption. The right to 
redeem under certain conditions or on the observ¬ 


ance of prescribed formalities has been conferred 
by statute in some jurisdictions ;®'^ and in legal con¬ 
templation the parties must be considered as having 
contracted with reference to, and with knowledge 
of, the statutory right.®® The lessee cannot be es¬ 
topped by any covenant, however strongly worded, 
to claim the right of redemption under the stat¬ 
ute.®® Being remedial, the statute should be liberal¬ 
ly construed,^ but the conditions prescribed must 
be strictly complied with.® Such statutes do not ap¬ 
ply to leases made before their passage® or to leas¬ 
es subsequently made which have their origin in, 
and are dependent on, contracts entered into be¬ 
fore their passage nor do such statutes apply to 
leases so restricted under the conditions of their 
creation as to form no basis for a written convey¬ 
ance.® Where, however, it is within the contem¬ 
plation of the parties to change the character of the 


91- Pa.—In re Shoemaker, 1 Rawle 
89 . 

28 C.J. p 865 note 27. 

92. Pa.—Church of Incarnation v. 
Williams, 6 Pa.Co. 641. 

28 C.J. p 855 note 28. 

93. Pa.—^Dohnert’s Appeal, 64 Pa. 
311. 

94. Pa.—^McKihbin v. Peters, 40 A. 
288, 185 Pa. 618. 

28 C.X p 855 note 32. 

Ground rent conveyance distin- 
STuished from loan or mortgagre 
generally see supra S 6. 

95 . Pa.—Shollenberger V. Brinton, 
62 Pa. 9. 

28 C.J. p 856 note 33. 

96. Pa.—Shollenberger v. Brinton, 
supra. 

28 C.J. p 866 note 34, 

97. In soaryland 

(1) Prior to 1884 ground rents re¬ 
served by leases for a term of years 
renewable forever were not redeem¬ 
able by the lessee unless expressly 
so stipulated in the original lease; 
but in that year and by succeeding 
statutes provision was made for the 
terms and conditions on which the 
lessee in subsequently made leases 
should have the right to redeem the 
rent and thus become the owner of 
the property in fee.—clones v. Ma- 
gruder, r>.C.Md., 42 F.Supp. 193— 
28 C.J. p 856 note 35 [a]. 

(2) Thus, under Acts 1900 c 207, 
all rents reserved by leases or sub¬ 
leases of land made after the pas¬ 
sage of the statute for a longer pe¬ 
riod than fifteen years are redeema¬ 
ble at any time after the expiration 
of five years from the date of such 
leases or subleases, at the option of 
the tenant, after a notice of one 
month to the landlord, for a sum of 
money equal to the capitalization of 
fhe rent reserved at a rate not ex¬ 
ceeding six per cent—^Trustees of 


Sheppard & Enoch Pratt Hospital v. 
Swift & Co., 13 A.2d 174, 178 Md. 200 
—^McCrory Stores Corporation v. 
Bennett, 162 A. 268, 169 Md. 568— 
28 C.J. p 856 note 35 [al. 

(3) This statute is constitutional. 
—Marburg v. Mercantile Bldg. Co., 
140 A. 836, 154 Md. 438. 

(4) It liberalizes redemptory pro¬ 
visions with reference to leases and 
subleases as first enacted by Acts 
1884 c 486 and Acts 1888 c 895.— 
Trustees of Sheppard & Enoch Pratt 
Hospital V. Swift & Co., supra—28 
C.J. p 866 note 35 [a]. 

. (5) This legislation was intended 
to break up long irredeemable leas¬ 
es.—^Maryland Theatrical Corporation 
V. Manayunk Trust Co., 146 A. 805, 
157 Md, 602—Marburg v. Mercantile 
Bldg. Co., supra—^28 C.J. p 856 note 
36 Ca] (1). 

(6) It does not prohibit the execu¬ 
tion of subsequent leases or subleas¬ 
es for a longer period than fifteen 
years but subjects such leases to the 
statutory redemption provisions.— 
Trustees of Sheppard & Enoch Pratt 
Hospital V. Swift & Co., supra. 

<7) It applies to leases of im¬ 
proved as well as unimproved land. 
—^Marburg v. Mercantile Bldg. Co., 
supra—28 O.J. p 856 note 35 [a] (1), 
( 2 ). 

(8) The application of this legis¬ 
lation to leases for a term of years, 
as distinguished from leases for a 
term of years renewable forever, is 
considered in the C.J.S. title Land¬ 
lord and Tenant § 81. 

Xh pennsylvaaila 

(1) Under the statute, 68 P.S. $ 
162, Irredeemable ground rent is pro¬ 
hibited; the period for extinguish¬ 
ment of such rent may not be post¬ 
poned longer than twenty-one years 
or a life or lives in being; the owner 
of the land may pay the principal of 
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the rent at the time fixed by the 
deed or by statute or at any time 
thereafter; and, if there is no prin¬ 
cipal sum fixed for extingruishment, 
the rent may be extinguished by the 
payment of such sum as will produce 
the yearly interest at the legal rate 
in effect at the time of the reserva¬ 
tion.—^In re Crean's Estate, 183 A. 
915, 321 Pa. 216, affirming 23 Pa. 
List. & Co. 480—28 C.J. p 856 note 
35 [b]. 

(2) The statute does not require 
that the ground rent be redeemed 
within the time limit set forth; it 
only provides that the power to re¬ 
deem shall not be withdrawn beyond 
the period fixed by statute.—In re 
Crean's Estate, supra. 

(3) A deed reserving a yearly 
ground rent extingulshable at any 
time after fifteen years at option of 
purchaser by payment of specified 
sum is valid under the statute as 
creating a ‘‘redeemable ground rent,*' 
redeemable within the statutory pe¬ 
riod.—^In re Crean’s Estate, supra. 

9& Md.—^Brager v. Bigham, 96 A. 

277, 127 Md. 148. 

99- Md.—^Marburg v. Mercantile 
Bldg. Co., 140 A. 886, 154 Md. 438. 
28 C.J. p 856 note 37. 

L Md.—Walker v. Washington 
Grove Assoc., 96 A. 682, 127 Md. 
564. 

28 C.J. p 856 note 39. 

2. Md.—^Plaenker v. Smith, 52 A. 
606, 95 Md. 389. 

28 C.J. p. 856 note 38. 

3. Md.—^Trustees of Sheppard & 
Enoch Pratt Hospital v. Swift & 
Co., 13 A.2d 174, 178 Md. 200. 

28 C.J. p 857 notes 40, 41. 

4. Md.—^Trustees of Sheppard & 
Enoch Pratt Hospital v. Swift & 
Co., supra. 

28 C.J. p 857 note 42 [aj. 

5. Md.—^Washington Grove Assoc, v. 
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rents and' new leases made after the passage of the 
redemption statute may he regarded as new and in¬ 
dependent transactions, the rents reserved thereby 
have been held to be redeemable.® 

Formalities and matters of practice. Where the 
ground rent deed provides for the redemption and 
extinguishment of the rent on the payment of the 
principal sum within a given time, it is the duty of 
the grantee to prepare the release and to tender it 
to the grantor for execution.*^ The deed of extin¬ 
guishment or release is to be executed, after the 
death of the grantor, by his devisees,® even though 
the will gives a power of sale to the executors,® 
unless there are debts.^® When a redeemable 
ground, rent has become vested in trustees, they 
may execute a deed of extinguishment or release 
without an application to the court.^^ Where a 
committee of a lunatic has, under order of the court, ‘ 
sold a ground rent, with a provision in the deed for 
its extinguishment, the committee may, without fur¬ 
ther order from the court, execute a deed of extin¬ 
guishment, so as to relieve the terre-tenant from 
liability to see to the application of the purchase 
money. 

In proceedings seeking redemption all parties 
must have due and timely notice.^® A bill by the 
lessee to procure a conveyance to himself of the re¬ 
version in extinguishment of the rents should join 
all the persons interested as defendants.^^ Such a 
bill in. equity has been held to be in the nature of a 
bill for specific performance,^® and under it the 
court could construe a will under which defendant 
claimed title.l® A ground rent is not concluded by 
a verdict in an ejectment suit, and where by such a 
verdict a plaintiff recovers the possession of land 
which he had surrendered to his creditor, if it is 


shown that the latter was not allowed anything for 
his ground, rents and other liens, plaintiff on filing a 
new bill to compel their extinguishment opens the 
whole account de novo and will not be allowed a 
decree of extinguishment.^'^ 

A tender of the redemption money suspends sub¬ 
sequent accrual of ground rent,^® provided the ten¬ 
der is kept good.i® A purchaser at a foreclosure 
sale under a subsequent mortgage may tender re¬ 
demption money.®® 

§ 10. Rights and Liabilities of Parties in Gen¬ 
eral 

A ground rent conveyance creates as between the 
parties various rights, duties, and liabilities. 

In addition to those already discussed supra §§ 2- 
9, the parties to a ground rent conveyance have oth¬ 
er rights, duties, and liabilities arising out of, and 
as incident to, the transaction.®^ 

Estoppel to deny granior^s or lessor^s title. 
Whether the ground rent is reserved, in a convey¬ 
ance in fee, in a perpetual lease, or in a lease for a 
term of years renewable forever, the ordinary rule 
applicable to the relation of landlord and tenant 
which estops the tenant from denying the land¬ 
lord’s title applies to the owner of land subject to 
ground rent,®® but extends only to the land under 
the rent®® and does not apply if the possession is 
not brought in question.®* In considering posses¬ 
sion as an element of title the possession by a les¬ 
see under a ninety-nine year term renewable for¬ 
ever is. stated to be, as against the outside world, 
that of the lessor or his successor in title.®"® 

Effect of partition or subdivision of land. The 
rights of the owner of a ground rent are not affect- 


Walker, 96 A. 1079, 128 Md. 86-— 
Walker v. Washington Grove As¬ 
soc', 96 A. 682, 127 Md. 564. 

e, Md.—^Maulsby v. Pagre. 65 A 818, 
lG6 Md. 24. 

28 O.J. p 857 note 42. . 

7- ' Pa.-r^pringrer y. Phillips, 71 Pa. 
•60. ■ 

28 ■C.J. p 857 note 44. , 

8^ Pa.—Conard's Appeal, 33 Pa. 47. 

9m Pa.—Church of Incarnation v. 
^ Wjlllia^s,j 5 Pa.Co. - 6;41. 

Ihi * ^PA—SeiTlirs I^etitlon, 24 Pa.Co. 

4^: .Lir . 7 . . . 

28 C,J. p 867'iiote 47: 

i?. bT *'■! -J' I ' 

^:rfPfir"^a^j:er.of ,I>e Coursey, 15 
Phlla. 110. 

28 cut. p 857 (j}#^te‘48^.,,, ' . . 

17 '^hila: 991 


13. Pa.—In re Hein, 1 Wkly.N.C. 
455.’ 

28 O.J. p 857 note 52. 

14. Md.—^Plaenker y. Smith, 52 A 
606, 95 Md.’389. 

15. M<L—^Plaenker v. Smith, supra. 

lOi Md.—^Plaenker v. Smith, supra. 

17. Pa.—^Mawhinney y. Shallcross, 
10 Pa.Co. 102. 

1& Pa.‘-^holl6nbergrer y. Brinton, 
52 Pa; 9. 

19. Md.—Maulsby y. Page, 66 A 

818, 105 Md. 24. ' 

20. Pa.-T 7 Maler y. Ltindsay, 13 Pa. 

Dlst. 438, 30 Pa.Go. 441. . ' 

21. Bififhi to renewal of lease 

If the lessor In a ninety-nine year 
lease rOhewable forever refuses to 
comply with the covenant for renews- 
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al, the lessee is entitled to maintain 
a bill for specific performance unless 
he has been gruilty of gross laches in 
applying: therefor. In Maryland the 
rlgrht to renewal is now expressly 
incorporated by statute in Code 1939,. 
art 21 §4 112, 113.—Jones v. Magrud- 
er, D.C.Md., 42 F.Supp. 193. 

Liability for: 

Rent see infra § 11. 

Taxes see infra § 12. 

22. ‘‘ Md.— Campbell v. Shipley, 41 
' Md. '81. 

28 C.J. p 858 note 65. 

23. Mass.—^Tyler v. Hammond, 11 
. PicA 193. 

28 C.J. p 858 note 66. 

24. Pa.—^Hulseman v. Griffiths, 10 
Phlla. 350. . 

28 C.J. p 858 note 67. 

25. 'tJJS.—Camp V. Boyd, App.D.C., 
33 StCL* 785^ 229 U:S. 630. 57 L.Bd. 
13171 ' 
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ed by partition made of the estate of the tenant, or 
by reason of the widow’s interest under the intes¬ 
tate law having been made chargeable on the land.^® 
So, as a ground rent is a separate estate from the 
ownership of the ground, the owner of the rent is 
not charged with notice of the subdivision of the 
land and the manner of apportionment of rents 
among the owners.^^ 

Adverse possession. Where the relationship aris¬ 
ing in the creation of a ground rent is considered 
strictly that of grantor and grantee, it seems that 
the rules of adverse possession governing that re¬ 
lationship are applicable,but where the relation¬ 
ship arising is considered strictly that of landlord 
and tenant it seems that the rules of adverse pos¬ 
session governing that relationship are applicable.^^ 

Buildings erected on land. Ground rent as rent 
paid for the privilege of erecting buildings on an¬ 
other’s land implies that the buildings placed on it 
by the lessee shall be his property.^® 

Waste. In the absence of a specific covenant in 
the deed to the contrary, a tenant under a deed re¬ 
serving a ground rent may make full- use of the 
property to his enjoyment thereof, even to the ex¬ 
tent of removing improvements on the property or 
the soil itself.^i Even in the case of a tenant under 
a long-term lease renewable forever, the common- 
law doctrine of waste does not apply in all its strict¬ 
ness, ^ 2 as to such a tenant the doctrine of equi¬ 
table waste applies where the security for the rent 


is likely to be destroyed or lessened by his acts.22 
Any rights which the ground rent landlord may 
have to recover for waste may be waived by him 
either expressly or impliedly.^^ 

Repairs. Where the ground rent owner has en¬ 
tered into possession of the premises and collected 
rents he may deduct from the rents collected costs 
incurred by him for repairs.25 

Liability of mortgagee. Under the Maryland 
system of giving leases for ninety-nine years renew¬ 
able forever, considered supra § 2 c (2), the holder 
of a mortgage on the leasehold property is, where 
the mortgage contains no provision for a redemise, 
and from the date of any default by the mortgagor 
in the covenants of the mortgage where it does 
contain such a provision, bound by all the cove¬ 
nants in the lease which run with the land,®® in¬ 
cluding covenants to pay rent, see infra § 11 c (2) 
(b), and taxes, see infra § 12. He is not liable, 
however, on covenants which are broken before the 
assignment to him of the term.®^ Similarly he is 
not liable for breaches of covenant committed after 
he has assigned all his interest in the demised prem¬ 
ises, unless he has so expressly agreed.®® Conse¬ 
quently he may free himself of future liability by a 
release or discharge of the mortgage.®® The reme¬ 
dy against the mortgagee for breach of covenants 
running with the land is enforceable by an action 
at law unless the mortgage on the leasehold has 
been released or assigned, in which case the reme¬ 
dy is in equity.^® 


aa. Pa.—Buntingr's Estate, 16 Wkly. 
N.C. 33'5. 

27- Pa.—McQuigff v. Morton, 39 Pa. 
31—German Lutheran Cong. v. 
Limehouse, 19 Pa.Dlst. 199, 37 Pa. 
Co. 147, 

28- IT.T.—-Sands v. Hughes, 53 N.T. 
287. 

Lapse of time without payment of 
rent see supra S 9 c. 

Limitations of actions see infra 5 14. 

29- N.T.—Bradt v. Church, 18 N.E. 
357, 110 N.T. 537. 

28 O.J. p 858 note 74. 

30. Conn.—Russell v. New Haven, 
61 Conn. 259. 

31- Pa.—Birdsell v- Brennan, 21 Pa. 
Dist. & Co. 583. 

A protrisiioiL iu a gxonxid vent deed 
that the grantee will insure and' pay 
the , taxes on buildings on the prop¬ 
erty does not amount to a covenant 
not to remove the buildings.—Bird- 
sell V. Brennan, supra. 

32- Md.—Crowe v. Wilson, 5 A. 427, 
65 Md. .479, 5? Am.R. 343. 

33. N.J.r.—Camden Trust Co. v. Han¬ 
dle, 26 A.2d 865* 132 N.J.E<i, 97» re- 
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versing 21 A.2d 354, 130 N.J.Bq. 
12-5. 

28 C.J. p 843 note 3 M. 

Measure of damages 

On injury to the improvements 
the measure of damages which can 
be recovered by the owner of the re¬ 
version under an irredeemable 
ground rent is the amount of impair¬ 
ment of his security for the annual 
payment of the rent and the extent 
of the lessening of the value of his 
reversionary interest.—Whiting^Mid- 
dleton Constr. Co. v. Preston> 88 A. 
110, 121 Md, 210. 

34. Waiver by.oonduot 
Where the ground rent landlord 
knows that the tenant is destroying 
certain improvements on the prop¬ 
erty, but takes nd action to prevent 
it, he waives his rights, if any, to 
hold the tenant responsible for 
wasted—Birdsell v. Brennan, 21 Pa. 
Dist. & Co, 583. 

36. Pa.—^Lathers v. Smith, 29 PfiL 
Dist. & Co. 290. 

36. Md.—Johea v. BUrgess, 4 A.2d 
.1173, 176 . Md. 270—^Hart v. Home 
Owners* Loan Corp., 182 A. 322, 169 
Md. 446—Williams v. Safe Deposit 

1.105 


& Trust Co., 176 A. 331, 167 Md. 
499. 

Xilability in oases of tills oharaotex 
is predicated on the fact that the 
mortgage of the entire interest in 
the original lease operates as an as¬ 
signment thereof, the mortgagee as 
assignee becoming liable on the cov¬ 
enants of the lease running with the 
land.—Jones v. Burgess, 4 A.2d 473, 
176 Md. 270—Williams v. Safe De¬ 
posit & Trust Co., 176 A. 881, 167 
Md. 499. 

Bntry by mortgagee not essential 
The liability of the mortgagee 
does not depend on his actual entry 
or taking possession; it is sufficient 
if the right of possession exists.— 
Williams v. Safe Deposit & Trust 
Co., 175 A. 331, 167 Md. 499. 

37. Md.—Williams, v. Safe Deposit 
& Trust Co., supr€u 

38. Md.—Williams, v. Safe Deposit 
& Trust Co., supra.' 

39- Md.—Williams v. Safe Deposit 
& Trust Co., supra. 

40. Md.—Jones v.. Burgess, 4 A.2d 
473, 176 Md. 270—Hart v. Home 
Owners’ Loan. Corp., 182 A.. 322, 
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Effect of ^voluntary sale of land. The rights of 
the parties where land subject to a ground rent is 
sold at a judicial sale, such as an execution sale, is 
considered infra § 11 e (2). 

Right to partition of ground rents is considered 
in the CJ.S. title Partition § 23, also 28 CJ. p 850 
note 22. 

§ 11. Right to, and Liability for, Rent 

a. In general 

b. Affected by transfer or change of in¬ 

terest in ground rent 

c. Affected by transfer of land or 

change of interest therein 

d. Affected by eviction of tenant 

e. Lien for rent and its enforcement 

f. Medium of pajnnent and amount 

g. Interest on arrears of rent 

a. In General 

The right to, and the Ifabllity for, ground rent depend 
on, and are controlled by, the instrument of conveyance 
creating the rent. 

The right to, and the liability for, ground rent 
depend on, and are controlled by, the deed or other 
instrument of conveyance under which the rent is 
reserved or created.^^ The right of the owner of a 
groimd rent seems to be founded in great equity, as 
well as justice, and ought not, therefore, to be re¬ 
garded with any disfavor, -^2 the absence of 

a statute barring the claim, the right to recover 
ground rent does not depend on thq claimant having 
been seized of it.^^ Since, in the absence of a per¬ 
sonal covenant to pay the rent reserved as rent 
service, there is no personal responsibility independ¬ 
ent of the enjo 3 mient of the land by the grantee,^^ 
the land and not the grantee or terre-tenant is 
termed "the debtor ^nd, inasmuch as the rent 


reserved usually forms the only and whole consid¬ 
eration that is paid for the land,^® the grantee is 
bound to pay it only as long as the title which he 
receives from the grantor proves sufficient to pro¬ 
tect and secure him in the enjoyment of the land 
grante<L^7 xhe grantee is personally liable on his 
express covenant to pay rent;^* and in the absence 
of a covenant to pay rent the grantee is liable in 
an action of debt or assumpsit for the rent.'*^ 

Cotenants, One joint tenant, his executor or 
trustee, as owner of rent arrears may receive the 
whole ground rent or appoint a bailiff to collect it.50 
A covenant by tenants in common is a joint cove¬ 
nant, notwithstanding their several interests in the 
land,®i and each is liable for the whole rent.52 

The owner of a merely equitable interest in the 
land may be liable for the rent^^ 

Trustees under a will empowering them to sell 
land subject to ground rent are liable for ground 
rent accruing during their possession.54 

Agreement to reduce rent. Unless based on a 
sufficient consideration,^® agreements by the owner 
of the rent to reduce it are not enforceable®® and 
will avail only as to executed payments ;®7 and, 
where such an agreement has been executed based 
on a mutual mistake that a statute making ground 
rents redeemable was applicable to the one in ques¬ 
tion, a bill in equity to rescind it will be denied, the 
consideration asked at the time having been given 
and the remedy at law on the original conveyance 
being adequate.®® 

Contribution, The right of contribution exists 
in favor of a part owner of land subject to ground 
rent, when he is compelled to pay the whole of the 
rent.®® 

One satisfaction only. While in some cases the 


1S9 Md. 446—Williams v. Safe De¬ 
posit & Trust Co.; 175 A. 331, 167 
Md. 499. 

40- Md.—^Anderson v. Susquelianna 
Power Co., 160 A 286, 162 Md. 601. 
28 aj. p 868 note 77. 

42. Pa.—St. Mary’s Church v. Miles, 
1 Whart. 229. 

43. Pa.—-St. Mary’s Church v. Miles, 
supra. 

28 C.J. p 858 note 80. 

Statutes barring' claim see supra S 
9 c (2). 

44. Pa.—St. Mary's Churdh v. Miles, 
supra. 

Nature of rent service see supra 5 2 

CL 

45. Pa.—^Bosler v. Kuhn, 8 Watts 6b 
S. 183. 

28 C,J, p 863 note 83. 


46. Pa,—St. Mary’s Church v. Miles, 
1 Whart 229. 

47. Pa.—St Mary's Church v. Miles, 
supra. 

Effect of eviction see infra subdivi¬ 
sion d of this section. 

401 Pa.—^Maule v. Weaver, 7 Pa. 
329. 

49. Pa.—^Maule v. Weaver, supra. 
Actions for rent generally see infra 
S 14. 

BO. U.S.—Newman v. Keffer, C.-C. 
Pa, 18 P.Cas.No. 10,177, Brunn.Coll. 
Cas. 602, 33 Pa 442 note. 

51. Pa—^Phillips V. Bonsall, 2 Binn. 
138. 

52. Pa—^Phillips v, Bonsall, supra 

53. Pa—^Berry v. McMullexi, 17 
Serg. 6b R. 84. 

28 C.J. p 359 note 91. 
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64. Pa—Newkumet v. Davidson, 13 
Wkly.N.C. 10. 

56. Pa—^Fidelity Trust Co. v. Car- 
son, 28 PaSuper. 418. 

28 C.J. p 859 note 93. 

66. Pa—^Fidelity Trust Co. v. Car- 
son, supra 

28 C.J. p 859 note 94. 

67- Pa—^Fidelity Trust Co. v. Car- 
son, supra. 

sa Pa—^Norris v. Crowe, 53 A. 1125, 
206 Pa 438, 98 Am.S.R. 733. 

56. Pa—^Presbyterian Corp. for Re¬ 
lief of Poor Ministers v. Wallace, 
8 Rawle 109, 166—^Nailer v. Stan¬ 
ley, 10 Serg. 6b R. 450, 13 Am.D. 
691. 

Contribution growing out of stipula¬ 
tions see infra subdivision c (2) 
<c> of this sectioa 
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owner of a ground rent may sue either or both the 
original covenantor and his assignee, see infra 
subdivision c of this section, he can receive only one 
satisfaction.®^^ 

b. Affected by Transfer or Change of Interest 
in Ground Bent 

The assignees, devisees, or heirs of the original gran¬ 
tor or lessor, on nonpayment of ground rent, may pursue 
the remedies that would have been available to their 
predecessor. 

The assignees, devisees, or heirs of the original 
grantor or lessor succeed to the rights of the latter 
and on nonpayment of the ground rent may pursue 
the remedies that would have been available to their 
predecessor.®! 

Assignee. The assignee of ground rent is entitled 
to all remedies available to his assignor, including 
distress, reentry, and the actions to recover the 
rent.®^ A devisee under a will has been said to be 
an assignee within the meaning of the rule.®® The 
right which a purchaser of real estate has to resort 
to an action on warranty on proof of eviction may 
be invoked by an assignee of the ground rent.®^ 

After apportionment, each reversioner has a 
right of action for ground rent®® 

Bona fide purchaser. Under the rule, considered 
supra § 2, that a ground rent is a freehold and 
has the attributes of real estate, it follows that a 
bona fide purchaser of the rent cannot be defeated 
in an action for arrears of rent by the setting up 
of a secret collateral agreement between the orig¬ 
inal grantee and grantor in the ground rent deed;®® 
but a devisee of a ground rent is not a purchaser 
for value. ®'^ 

Purchaser at involuntary sale. In accord with 
the general rules above stated, the purchaser at a 
sheriff's sale of a ground rent may maintain an ac¬ 


tion of covenant for the rent against the ground 
owner.®® 

c. Affected by Transfer of Land or Change of 
Interest Therein 

(1) In general 

(2) Liability of one succeeding to title 

of original grantee 

(1) In General 

The grantee In a deed who covenants to pay ground 
rent remains personally liable after he has assigned his 
estate. Usually, however, the covenant does not survive 
against his personal representative except as to rents 
accruing In decedent’s lifetime. 

The grantee in a deed who covenants on behalf 
of himself, his heirs and assigns, to pay an annual 
fee farm or ground rent remains personally liable 
after he has assigned his estate in the premises,®® 
the liability, it is said, being grounded on a privity 
of contract and not of estate between the original 
parties.*^® That the owner of the ground rent ac¬ 
cepts rent from the assignee will not preclude him 
from maintaining an action of covenant against his 
original grantee or lessee for the rents subsequent¬ 
ly accruing.^! 

Liability of personal representative of original 
grantee. Although a covenant for the payment of 
rent in a ground rent deed is personal on the part 
of the covenantor, yet, as to arrears of rent accru¬ 
ing after his decease, the landlord is generally re¬ 
stricted to the realty out of which it issues, and is 
not entitled to payment out of money in the hands 
of the executors,*^® since a ground rent covenant 
ordinarily does not survive against executors and 
administrators, except as to the rent which accrued 
in the lifetime of decedent.*^® It is to be noted, 
however, that an administrator of a grantee in a 
ground rent deed is a proper party to an action of 
covenant for rent accruing after his death, especial- 


ea Ohio.—Smith Harrison, 42 

Ohio St 180. 

Pa.—^Bray v, Hartwell, 2 Pa.Li.J. 303. 

61. N.T.—^V‘in Rensselaer v. Bar- 
rlnsr^r, 39 N.Y. 9. 

Alienation and transfer of grround 
rent grenerally see supra $ 7. 

62. Pa.—Juvenal v. Patterson, 10 

Pa. 282. 

28 C.J. p 859 note 6. 

63. U.S—Broadwell v. Banks, 0.0. 
Mo., 134 P. 470. 

64. Pa.—liukens v. Nicholson, 4 

Phila. 22. 

65. Pa.—^Reed v. Ward, 22 Pa. 144. 

S9. Pa.—Juvenal v. Patterson, 10 

Pa. 282. 

28 C.J. p 859 note IL 


67. Pa.—^Maier v. Lindsay, 13 Pa. 
Dlst 438, 80 Pa.Oo. 441. 

28 O.J. p 859 note 12. 

68. Pa.—Streaper v. Fisher, 1 Rawle 
155, 18 Am.D. 604. 

28 O.J. p 859 note 14. 

69- U.S.—Scott V. LiUnt, D.C., 7 Pet 
596, 8 Li.£id. 797, reversing:, O.O., 
21 P.Oas.No.12,540, 3 Oranch O.O. 
285. 

28 O.J. p 860 notes 20, 23. 

Liability to asslflTnee of gn^autor or’ 
lessor 

Ohio.—Taylor v. De Bus, 31 Ohio St j 
468. I 

28 O.J. p 861 note 36. I 
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TJX Ohio.—Taylor v. He Bus, supra. 
28 O.J. p 860 note 21. 

71. U.S.—^Kunckle v. Wynlck, Pa., 1 
DalL 305, 1 L Ed. 149. 

28 O.J. p 860 note 22. 

72. Pa.—Williams’ Appeal, 47 Pa. 
283. 

28 O.J. p 860 note 24. 

73. Pa.—In re Girard Trust Co.. Pa., 
35 Pa.DIst & Co. 245. 

28 O.J. p 860 note 25. 

But there is authority to the con¬ 
trary.—Scott V. Lmnt, O.C.D.C., 21 
F.Cas.No.12,540, 3 Oranch C.O. 285, 
reversed on other grounds 7 Pet 696, 
8 Li.Bd. 797—28 C.J. p 860 note 25 
[a]. 
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ly if the judgment is restricted "to the land, see in¬ 
fra § 14. Where executors accept as part of their 
trust certain lands subject to ground rent, pay tax¬ 
es, and make part payment of the rent, an action of 
covenant may be maintained against them for ar¬ 
rears of rent accruing during their possession, and 
the judgment will not be confined to the land out of 
which the rent issues.^^ 

(2) Liability of One Succeeding to Title of 
Original Grantee 

(a) In general 

(b) Effect of covenant between original 

parties 

(c) Effect of stipulations between as¬ 

signor and assignee 

(a) In General 

Whoever succeeds to the title to land which Is sub¬ 
ject to a ground rent takes It subject to such rent and the 
legal means of recovering It. 

« 

Since all estates derived from the terre-tenant are 
subordinate to that of the ground rent landlord,^® 
whoever succeeds to the title to the land takes it 
subject to the ground rentes and the legal means of 
recovering it,77 and is liable for the rent accruing 
during his tenure.7* 

Estoppel of assignee. One who buys land, tak¬ 
ing title through a preceding recorded deed reserv¬ 
ing ground rent, and through successors in interest 
of the grantee in such deed, if these successors have 
procured the sale of the ground rent and shared 
in the proceeds thereof, is estopped to deny the va¬ 
lidity of the ground rent as a subsisting claim 
against the land, by reason of the privity of title 
with the beneficiaries.79 

Attornment by assignee. One who takes from a 
lessee a deed of land subject to an annual rent and 


then attorns to the rent owner for several years 
cannot deny his title in an action for rent without 
setting up fraud or some other defense recognized 
by law and an action of assumpsit will lie for re¬ 
covery of the rent on the promise implied by law 
in the attornment.^® 

Rent charge in favor of strangers, A rent charge 
attempted to be reserved for the benefit of stran¬ 
gers to the title cannot be enforced against an as¬ 
signee of the land.®^ 

Necessity of possession. The mere fact that an 
assignee of land subject to ground rent does not 
take actual possession will not relieve him from 
liability t)ut after he has conveyed the equitable 
interest in the land to another to whom actual pos¬ 
session is surrendered the fact that the assignee 
retains the legal title does not render him liable.®^ 
The holder of a mortgage on land subject to a 
ground rent who has never been in actual posses¬ 
sion or claimed title is not liable to the ground land¬ 
lord for arrears of rent.®^ 

(b) Effect of Covenant between Original 
" Parties 

In the absence of contrary statute, a covenant for the 
payment of ground rent Is a real covenant that runs 
with the land and binds the heirs and assigns of the cove¬ 
nantor. 

In the absence of statute, a covenant for the pay¬ 
ment of rent reserved in a perpetual lease or in a 
deed conveying the fee of lands may be and gen¬ 
erally is considered a real covenant that runs with 
the land85 and binds the heirs and assigns of the 
covenantor,^® so as to make them personally liable 
in an action for a breach of the covenant for rent 
accruing after the assignment or acquisition of ti¬ 
tle,®7 even though, in the case of assignees, they 
have not executed the instrument convejring the 


74, Pa.—ITewkumet v. Davidson, 13 
Wkly.N.C. 10. 

75. Pa.—^Buntlngr's Elstate, 16 *Wkly. 
N.O. 335. 

7®, Pa.—Cowton v- Wlckersliam, ‘54 
Pa. 802. 

28 C.J. p ,860 note 28. 

Chronad reiLt Is a real obUsfatloii 
which, follows the property.in what¬ 
ever hands it may be found.—United 
Oas Publio. Service Co. v. Barrett, 
Iia.App., 179 So. 506—^28 C.J. p 860 
note 28 [a]. 

^ PJfiL—^Royer v. Ahe, 3 Penr. & W. 

;Uai: \ 

rBpolasKy v. Furey, 12 
.y.ESilfi. ' 

28 djr. p 861 note 36. 


In uaryland an assigrnee of a 
leasehold estate is liable for rents 
accruingr after he executed an as¬ 
signment of the term and before 
such assignment was recorded.— 
Nickel V. Brown, 23 A. 786, 75 Md. 
172. 

79- Pa—^Murphy v. Green, 48 Pa 
Super. 1. 

Sa Vt.—^DerriOk Luddy, 24 A. 

1060, 64 Vt. 462. 

81. ILL—In re Palin, 65 A. 282, 28 
R.I. 12. 

28 C.J. p 861 note 34. 

'82. Md.—^Mayhew v. Hardesty, . 8 
Md. 479. 

28 C.J. p 861 note 85. 

83. Pa—Wickersham v. Irwin, 14 
Pa 108. 


84. Pa.—^Wetherell v. Hamilton, 16 
Pa 195. 

86. U.S.—Broad well v. Banks, C.C. 
Mo., 134 P. 470. 

28 C.J. p 861 note 43. 

88. N.T.—^Van Rensselaer v. Denni¬ 
son, 35 N.T. 393. 

28 C.J. p 861 note 46. 

87. N.T.—^Tyler v. Heydom, 46 Barb. 
439. 

28 C.J. p 861 note 46. 

Termination of liability 
Assignee of lease or grantee of 
demised premises subject to a rent 
charge running with the land can 
terminate his liability only by part¬ 
ing with-his entire term or estate^— 
Pardee v. Steward, 37 Hun, N.T.* 259 
262. . 
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land to them.^8 a purchaser of land subject to a 
ground rent at a sheriff’s sale,^^ foreclosure sale,^0 
orphan’s court sale,91 or tax sale®^ is an assignee 
within the rule. So, also, an assignee of part of 
the premises is within the rule.98 One who has be¬ 
come assignee of the estate of the lessee in a part 
of the premises conveyed by a lease in fee is lia¬ 
ble for his proportionate part • of the rent re- 
served.94 The fact that a lease was executed by 
two persons jointly does not affect the liability of an 
individual as assignee of a part of the premises 
charged with the rent.95 

After partition of the premises each owner be¬ 
comes severally and independently liable for his 
proportion of the ground rent.99 

In case of mere sublease. An assignment of less 
than the entire interest or term will not constitute 
one an assignee but a mere sublessee and as such 
not liable under the covenants.97 

Necessity of acceptance by heirs. Even though 
the covenantor purports to bind himself, his exec¬ 
utors, and administrators, and also his heirs, he 
binds only himself, his executors, and administra¬ 
tors, the only persons whom he can unconditionally 
bind, and not his heirs, as he can impose on them 
no obligation unless they accept and enter on the 

inherxtance.99 

Mortgagee. Under the Maryland system of giv¬ 
ing leases for ninety-nine years renewable forever, 
considered supra § 2 c (2), the holder of a mort¬ 
gage on the leasehold property is, where the mort¬ 
gage contains no provision for a redemise and 
from the date of any default by the mortgagor in 


the covenants of the mortgage where it does con¬ 
tain such a provision, bound by a covenant in the 
lease to pay ground rent.99 The mortgagee may 
free himself of future liability by an assignment, 
release, or discharge of the mortgage.^ 

Statutory regulations. In Pennsylvania prior to 
the statute of 1878 the assignees succeeding to the 
interest of the original covenantor were liable for 
ground rent falling due after the assignment,^ and, 
under the Act of April 25, 1850, P.L. p 571, even for 
rent falling due before the assignment.9 However, 
by the Act of June 12, 1878, 21 Pub.St. § 655, the 
ground and the original covenantor or the original 
grantee named in the ground rent deed were made 
alone liable for the rent,^ and thereafter no per¬ 
sonal liability rested on any subsequent transferee, 
in the absence of an express assumption in writing 
of personal liability® or of express words in the 
deed of conveyance stating that the grant was made 
on condition of the assumption by the grantee of 
such personal liability.® The liability of subsequent 
transferees was not increased by the Act of July 
9, 1901, P.L. p 614 but the statute of 1878 does 
not apply to rents reserved before it was passed.® 

(c) Effect of Stipulations between Assignor 
and Assignee 

Valid stipulations between the parties to a transfer 
of land subject to a ground rent with reference to the 
payment of the rent are binding on the parties and may 
constitute covenants running with the land. 

The owner of land subject to a ground rent may 
of course on conveying it make such stipulations as 
he chooses with reference to the payment of the 
rent.® Therefore the owner of the land and his 


08. U.S,—«urst V. Rodney, C.O.Pa., 
12 P.Cas.No.6,937, 1 Wash.O.C. 375. 
2S C.J. p ^61 note 47. 

88. U.S.—^Herbaugrh v. Zentmyer, 2 
Rawle 169. 

28 O.J. p 862 note 63. 
liability for arrears 

A purchaser at an execution sale 
to satisfy a Judgrment recovered for 
arrears of ground rent becomes per¬ 
sonally liable for the arrears unpaid 
by the proceeds of the sale.—^Hiester 
V. Shaeffer, 45 Pa. 537. 

90. Purchaser at foreclosure sale, 
under mortgage subseqLxient to 
ground rent conveyance, is liable on 
covenant for payment of ground 
rent.—Pardee v. Steward, 37 Hun, 
N.Y., ■269—28 O.J. p 862 note 66. 

91. Pa.—Dixcy v. lianlng, 49 Pa. 
143. 

98. Pa.—<!onrad v. Smith, 12 Phila. 
306. 


93. N.T.—^Van Rensselaer v. Bone- 
steel, 24 Barb. 365. 

28 C.J, p 862 note 71. 

94. N.T.—^Van Rensselaer v. Bone- 
steel, • 24 Barb. 366—Van Rensse¬ 
laer V. Bradley, 3 Den. 135, 45 Am. 
D. 461. 

95- -N.T,—Van Rensselaer v, Gifford, 
24 Barb. 349. 

98. N.T.—^Vaji Rensselaer v. Bone- 
steel, 24 Barb. 365. 

97- Md.—Mayhew v. Hardesty, 8 
Md. 479. 

98. Pa.—Gardiner v. Painter, 3 
Phila. 365. 

99. Md.—Jones v. Burgess, 4 A. 3d 
473, 176 Md. 270—Hart v. Home 
Owners' Loan Corp., 182 A. 322, 169 
Hd. 446—^Wllliam^ v. Safe Deposit 
& Trust Co., 175 A. 331, 167 Md. 
499. 

Liability of mortgagee generally see 
supra S 10. 

1. Md.—Williams v. Safe Deposit & 
Trust Co., 176 A. 331, 167 Md. 499. 
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9. Pa.—In re Girard Trust Co., 35 
Pa.Dist. & Co. 245. 

28 C.J. p 861 notes 43. .46. 

3. Pa.—^McQuesney v. Hiester, 33 
Pa. 436. 

28 C.J. p 862 note 61. 

4. Pa.—In re Girard Trust Co., 35 
Pa.Dist. & Co. 245. 

5. Pa.—Real Estate-Land Title & 
Trust Co. v. Philadelphia Record 
Co.. 153 A. 684, 302 Pa. 370—In re 
Girard Trust Co., 35 Pa.Dist. & 
Co. 245—^Birdsell v. Brennan, 21 
Pa.Dist. & Co- 583. 

28 C.J. p 862 note 54. 

6- Pa.—Easby v. Easby, 36 A. 923, 
180 Pa. 429. 

7- Pa.—Jarden v. McMahon, 13 Pa. 
Dist. 793, 80 Pa.Co. 644. 

8. Pa.—Miller v. Kern, 7 Wkly.N.C. 
504. 

28 C.J. p 862 note 61. 

9. N.T.—Van Rensselaer v. Chad¬ 
wick, 22 N.T. 32. 
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grantee of a part may agree that each part shall be 
liable for its own share only of the rent,^^ or the 
owner may stipulate with his grantee that the part 
conveyed shall be exempt from payment of the rent 
or that it shall bear the entire rent.^^ Where the 
owner of land subject to a ground rent conveys a 
small part of it, reserving to himself a ground rent, 
and covenants to save the grantee a loss on account 
of the paramount ground rent, and gives the gran¬ 
tee a right of distress over the part retained in case 
the grantee does suffer loss from the enforcement 
of the paramount ground rent, such covenant runs 
with the title of both the smaller and the larger 
parcels from the day from which it is made, ex¬ 
empting the one and binding the other to the bur¬ 
den of paramount rent.i2 Where the owner of the 
land conveys a part of it by a deed which recites 
that the grantee shall assume the payment of the 
entire ground rent, a subsequent purchaser at sher¬ 
iff’s sale of the parcel so conveyed, who has full 
knowledge of the facts, takes subject to the pay¬ 
ment of the entire ground rent.^^ 

Contribution. Whtrt the owner of the land con¬ 
veys it subject to the payment of the rent, a lia¬ 
bility rests on the grantee to indemnify his grantor 
against any loss which may arise from the nonpay¬ 
ment of the rent,^^ but this liability does not con¬ 
tinue after such grantee has himself transferred 
the premises.^® Where a part of land has been sold 
subject to the gp'ound rent against the whole of it, 
whether a subsequent transferee of such part may 
or may not call on the owners of the other part 
for contribution to pay the ground rent will depend 
on the circumstances of the particular casc.^® 

d. AjBfected by Eviction of Tenant 

Eviction of the tenant. In the case of a rent service, 
extinguishes the rent. 

At common law an eviction of the grantee or ter¬ 


re-tenant of the land, in the case of a rent service, 
or of his heirs or assigns, whereby he or they are 
deprived of the enjoyment of the land by anyone 
having a title paramount, extinguishes the rent, 
and the liability for its pa3mient ceases but, in 
the case of a rent charge, an eviction of the gran¬ 
tee by a title paramount does not extinguish the 
rent, but it must be paid."!^ It has been held that, 
where a tenant is evicted from a part of the prem¬ 
ises granted, the right to rent is suspended until the 
tenant has been restored to the whole possession 
but it has also been held that, where the eviction is 
from part of the land only, apportionment of the 
ground rent may result.20 What constitutes an 
eviction within these rules may depend on the cir¬ 
cumstances of the particular case.^^ 

e. Lien for Bent and Its Enforcement 

(1) In general 

(2) Effect of involuntary sale of land 

(3) Distress and enforcement of lien 

against personalty 

(1) In General 

Since a ground rent lien for arrears relates back to 
the date of the ground rent deed, It Is entitled to priority 
over subsequent encumbrances. 

Where groimd rent is reserved by a deed contain-’ 
ing a clause of reentry in case of nonpayment, the 
lien for arrears relates back to the time when the 
groimd rent deed was executed.^^ The lien for ar¬ 
rears of ground rent for which judgment has been 
entered does not arise from the judgment but from 
the ground rent deed.^^ The lien is not lost by 
taking a bond for the arrears.^^ 

Priorities. On the theory that a gfround rent lien 
for arrears relates back to the date of the ground 
rent deed, the lien ordinarily cuts out all interven¬ 
ing encumbrances.Except as to taxes,^^ arrears 


10. N.T.—Van Rensselaer v. Chad¬ 
wick, supra. 

IL. Mid.—Jones v. Rose, 54 A. 89, 96 
Md. 4S3. 

28 C.J. p 862 note 78. 

12. Pa.—^Provident Life & Trust Co. 
V. Seidel, 23 A. 560, 147 Pa. 232. 

13. Pa.—Wlstax v. Mercer, 6 Phila. 
44. 

14. Pa.—Walker v. Physick, 5 Pa. 
193. 

15w Pa.—American Academy of Mu¬ 
sic V. Smith, 54 Pa. 130—Walker v. 
Phydidkl, 5 Pa. 193. 

16 . Oontrihntion enforoeahle 

Pa.—-lOonagan v. McKee, 7 Wkly.N. 

28 C.J. p 368 BCte 84. 


CtontrilmtloiL not enforoeahle 
Pa.—^In re Gassman, 8 Walk. 126. 

28 C.J. 863 note 85. 

17- Pa.—Franclscus v. Reigrart, 4 
Watts 98. 

28 C.J. p 863 note 87. 

18. Pa.—Franclscus v. Reigart, su¬ 
pra. 

28 C.J. p 863 note 88. 

19. N.T.—^Lewis v. Payne, 4 Wend. 
423. 

20. Ohio.—^McAlpin v. WoodrufC, 1 
Dlsn. 339, 12 Ohio Dec., Reprint, 
658. 

28 C.J. p 863 note 90. 

21. Ooxurtractivs evlotloii may be 

sufficient.—^Hulseman v. Griffiths, 10 
Phila., Pa., 350—28 O.J. p 863 note I 
9L I 


Partienlar acts held not to oonstl- 
tnte eviotioiL 

R.L—In re Palin, 65 A. 282, 28 RL 

12 . 

28 C.J. p 863 note 92. 

22. Pa.—^Devine's Appeal, 30 Pa. 
348. 

28 CJ. p 863 note 93. 

23. Pa.—Wills V. Gibson, 7 Pa. 164, 
2A Pa.—Gordon v. Correy, 5 Binn, 

552. 

28 C.J. p 863 note 95. 

25. Pa.—^Passitt v. Middleton, Pa., 5 
Phila. 196, affirmed 47 Pa. 214, 86 
Am.D. 535. 

28 C.J. p 863 note 97. 

26. Pa.—Slotter v. Patterson, 70 A, 
286, 221 Pa. 68—MitcheU v. Stein- 

I metz, 97 Pa. 251. 
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of ground rent take priority over mortgages, judg¬ 
ments, and other liens created after the reserva¬ 
tion of the rent,27 and this is so even though such 
liens were created before the arrears accrued .22 
Accordingly, where the rent was reserved only for 
so long as the grantors or either of them should 
live, the lien was held superior to claims of credi¬ 
tors of the grantee of the land and a first lien, 
ahead of the homestead right to which grantee's 
widow was entitled as against his creditors but a 
valid lien or encumbrance on the land created and 
existing prior to the reservation of the ground rent 
is entitled to priority over the rent.20 Where land 
is subject to mortgages prior to the conveyance, 
whatever rent charges are attempted to be created 
by the latter cease as liens on the real estate at the 
moment of the passage of the title under the prior 
mortgages and the right of occupancy, being 
subject to the latter, is swept away by the foreclo- 

sure.22 

(2) Effect of Involuntary Sale of Land 

The effect of an involuntary sale of land subject to a 
ground rent depends on the circumstances In the par¬ 
ticular case. 

Where land subject to a ground rent is sold at a 
sheriffs sale, the date of the sale is the time to 
which all liens entitled to payment out of the pro¬ 
ceeds are to be computed.^s Therefore, the ground 
rent accruing after the date of sale is not to be paid 
out of the proceeds but must be paid by the pur- 
chaser.2^ 

To satisfy ground rent. A sheriff's sale under a 
judgment for ground rent relates back to the crea¬ 
tion of the ground rent and discharges all subse¬ 
quent encumbrances and titles whatsoever, and the 
purchaser takes title clear of them.25 Where the 
ground landlord is himself the purchaser, the effect 


§ 11 

is precisely the same as i? there has been an entry 
for breach of condition, all intervening estates be¬ 
ing swept away.2 6 

To satisfy other claims. Where land subject to a 
ground rent is sold at a judicial sale, such as a sher¬ 
iff's sale, to satisfy claims other than for ground 
rent, the estate of the proprietor of the ground rent 
is not extinguished by such sale. 27 A purchaser at 
such a sale takes the land subject to the rent not 
yet due,22 even though, it has been held, he may 
not receive his deed for a considerable time after 
the sale because of the pendency of a motion to set 
the sale aside .22 When a groimd rent falls due on 
the same day as a sheriffs sale of the land out of 
which it issues, it is not discharged by the sale;^0 
but it has been held that a purchaser at a sheriffs 
sale is not personally liable for gn’ound rent until 
he has a right to the enjo 5 rment and profits of the 
land.^^ Failure to record a deed and failure to file 
grounds of objection may estop the ground land¬ 
lord from disputing the title acquired at a sheriff's 
sale under a judgment.^2 

If the lien on which the land is sold at a judicial 
sale is the next lien in point of time to the ground 
rent, the lien for arrears of ground rent due at the 
time of the sale is discharged or divested by the 
sale .^2 In such a case the arrears are payable out 
of the proceeds of the sale,^^ whether or not there 
was property on the premises which might have 
been distrained,*5 and even though defendant in ex¬ 
ecution had parted with his interest prior to the 
judgment;^® and the rule has been applied even 
where the rent became due after the sheriff's sale 
but before its confirmation.'^^ The lien is trans¬ 
ferred to the proceeds and the owner of the ground 
rent cannot elect to refuse the money and continue 
the lien;^2 but where another ground rent,or 


sir. Pa.—Fassitt v. Middleton, Pa., 6 
Phila. 196, affirmed 47 Pa. 214, 86 
AnuD. 5S5. 

28 C.J. p 864 note 1. 

118. Pa.—^Watson v. Bradley, 1 Phila. 
177. 

29. Ky.—^Walker v. Prethoff, 11 Ky. 
Op. 143. 

30. Pa.—^Hart v. Anderson, 48 A. 
636, 198 Pa. 558. 

28 C.J. p 864 note 4, p 874 note 64 
[aj. 

31. R.I.—In re Palin, 65 A. 282, 28 
K.I. 12. 

32. B.I.—^Xn re Palin, supra. 

33. Pa.—Walton v. West, 4 Whart. 

221 . 

34. Pa.—Walton v. West, supra. 

J33. Pa.—^Finkelman v. Brady, 26 Pa. 

Dist. 139. 

28 C.J. p 864 note 8. 


36. Pa.—Bunting’s Estate, 16 Wkly. 
N.a 335. 

37. Pa.—^Irwin v. J3. S. Bankr 1 Pa. 
349. 

28 C.J. p 864 note 9. 

38. Pa.—Walton v. West, 4 Whart. 

221 . 

28 C.J. p 864 note 10. 

39. Pa.—Walton v. West, supra. 

40. Pa.—^Kinley v. Knox, 6 Pa.Dist. 
617. 41 Wkly.N.C. 31. 

28 C.J. p 864 note 12. 

41. Pa.—^Thomas v. Connell, 5 Pa. 
13. 

48. Pa.—Salter v. Reed, 15 Pa. 260. 

43. Pa.—^Foulke v. Millard, 108 Pa. 
230—Hacker v. Cozzens, 92 Pa. 461. 

28 CJ. p 865 note 21. 

44. Pa.—Foulke v. Millard, 108 Pa. 
230—^Bta.cker v. Cozzens, 92 Pa. 461. 

28 C.J. p 864 note 16. 
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45. P€u—^In re Dougherty, 9 Watts 
& S. 189, 42 Am.D. 326. 

46. Pa.—Ackley v. Aechtemacht, 3 
Phila. 224, reversed on other 
grounds Fisher’s Appeal, 38 Pa. 
294. 

47. Pa.—Walton v. West, 2 Miles 
91. 

4a Pa.—^Foulke v. Millard, 108 Pa. 
280. 

49. Xntervenlng estate preventing 
discharge 

Where land subject to two succes¬ 
sive ground rents is sold under sub¬ 
sequent mortgage, arrears of first 
srround rent due at time of sheriff’s 
sale are not discharged thereby, the 
intervening estate of second ground 
rent preventing this result.—^Hacker 
V. Cozzens, 92 Pa. 461—28 C.J. p 865 
note 27. 
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mortgage,®® or other fixed lien®i which is not dis¬ 
charged intervenes, the lien for arrears of ground 
rent is not discharged by the sale, and in such case 
the arrears are not payable out of the proceeds of 
the sale.®2 Where arrears are payable out of the 
proceeds of a sheriff’s sale, the sheriff is personally 
liable if he distributes the fund to subsequent lien- 
holders,®^ and he cannot relieve himself by annex¬ 
ing to his sale the condition that, unless the bill be 
presented before he distributes the money, such ar¬ 
rears will be paid by the purchaser.®^ 

(3) Distress and Enforcement of Lien 
against Personalty 

fn a proper caae a ground rent landlord may enforce 
payment of the rent by distress. A demand for the 
rent Is not a condition precedent to invoking this remedy. 

Where the right of distress is an incident to a 
ground rent estate or is conferred by statute or by 
the instrument creating the ground rent, the ground 
rent landlord, or his successors in interest, in order 
to collect the rent, may enter the premises and dis¬ 
train.®® A demand for the rent is not a condition 
precedent to invoking the remedy of distress to col¬ 
lect it, as the distraint is itself a sufficient demand,®® 
even against the assignee of the original grantee ;®7 
and this has been held to be so, even though the 
deed provides that, if the rent is behind and "is law¬ 
fully demanded,” the lessor may distrain when the 
rent becomes due.®® The remedy by distress is in 
rem®® and, of course, is not available under an in¬ 
valid ground rent conveyance.®® 

Remedy for restoration of property distrained. 


In a proper case replevin, or other available reme¬ 
dy, may be resorted to by the owner of property dis¬ 
trained for its restoration or for damages for its 
unlawful detention.®! In making an avowry or cog¬ 
nizance, in an action of replevin, under the Pehn- 
sylvania statute of 1772, it is not necessary to set 
out the chain of title of the lessor.®® The tenant 
may not set off taxes paid by him during the years 
for which ground rent became due.®® 

Personalty sold under execution for other claims. 
The right of the ground rent landlord to have his 
claim for arrears of rent paid out of the proceeds 
of an execution sale of personalty on the premises is 
regulated by statute in Pennsylvania.®^ 

f. Medium of Pasntnent and Amount 

The rent service to be rendered or the amount of 
money to be paid periodically depends on the agreement 
between the parties. 

The rent service to be rendered or the amount of 
money to be paid periodically depends on the agree¬ 
ment between the parties.®® It has been said that 
usually the measure of the rent is the legal interest 
on the sum of money that otherwise would have 
constituted a lump sum consideration for the sale 
and conveyance of the land.®® It may be a certain 
per centum of the value of the land.®*^ 

Ground rent is payable in money made legal ten¬ 
der for the payment of debts.®® Where the rent re¬ 
served is payable in foreign coin, it must be com¬ 
puted at so much of the coin made current by law 
as at the rate of exchange will be equal in value 
to the foreign coin in the country where issued.®® 


50. Pa.—^Hacker v. Oozzens, supra. 

28 Cf.J. p 865 note 25. 

Fnroliaser at sheriff’s sale, subject 
to both moxtffasre and prior groimd 
rent, takes subject to arrears of 
gnround rent at time of sale.—Ter¬ 
ry’s Estate, 13 Phlla., Pa., 298—^28 C. 
J. p 865 note 23. 

51. Pa.—^Hacker v. Cozzens, 92 Pa. 
461. 

28 C.J. p 865 note 25. 

52. Pa.—^Hacker v. Cozzens, supra- 

53. Pa.—^Mather v. McMlchael, 13 
Pa. 301. 

28 C.J. p 865 note 28. 

5^ , Pa.-r3ilather y. McMlchael, su-r 
' pfa. 

55. Pa.—-Rushton v. Lipplncott, 12 
■A. 761, 119 Pa. 12—^Lathers v. 
29 Pa.Dlst. & Co. 290. 
28fC:Ji'P 865 note 40. 

D&itiaint as Incident to srround rent 
l^jesilaQlie'see supra 9 2. 

\ot' speclkl .clause cf dis- 
i OA; ground arenU deed <see supra 
i.p: 


statutory rlgrht of distress see supra 
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Bisrht of distress passes to succes¬ 
sors in interest of the ground rent 
landlord.—^Kenege v. Elliot, 9 Watts, 
Pa., 258—28 C.J. P 866 note 44. 

5a Pa.—^Robert v. Ristine, 2 Phlla. 
62. 

28 C.J. p 866 note 47. 

57. Pa.—Royer v. Ake, 3 Penr. & W. 
461. 

5a Pa.—^Royer v. Ake, supra. 

28 C.J. p 866 note 49. 

69. Pa.—^Rushton v. Lipplncott, 12 
A 761, 119 Pa. 12. 


ea Pa.—^Pranciscus v. Reigart, su¬ 
pra. 

28 C.J. p 866 note 55. 

ea Pa.—^Pranciscus v. Reigart, su¬ 
pra. 

6A Pa.—^Pattlson v. McGregor, 9 
Watts & S. 180. 

28 C.J. p 865 note 46. 

ea N’.T.—Van Rensselaer v. Denni¬ 
son, 35 N.T. 393. 

66. Pa.—^Leibert v. Heitz, 7 Pa.Dist 
- 429, 21 Pa.Co. 179, affirmed 44 A. 
915, 193 Pa. 590. 


60. Alteration of instrument 

Ground rent deed which is invalid 
because of fraudulent alteration is 
no more available for purpose of af¬ 
fording remedy of' distress to en¬ 
force .rent than it is as a basis 
actions of debt and covenant.T-Wal- 
lace V. Harmstad, .44 Pa. 492. 

61. Pa.—>Pranclscus v. Reigart, '4 
• Wfttts 93. 

28 C.J. p 866 notes'50, 51. . 


67. Md.—Crowe v. Wilson, 5 A 427,. 
65 Md. 479, S^AzelR 343. 

69. Pa.—ShollenberAer v. Brinton,. 
52 Pa. 9. 

28 C.J. p 866 note 63. 

69. —^Newman v. Keffer, C.C.Pa., 

18 F.Cas.Ko.10,177, Brunn.Coll.C^. 
502, 33 Pa. 442 note. 

28 C.J. p 866 note 64. 



38 C.J.S. 


GROUND RENTS 


§ 12 


g. Interest on Arrears of Emt 

In the absence of special reasons for not allowing 
It, interest is ordinarily recoverable on arrears of ground 

rent. 

Arrears of ground rent will bear interest from 
the time they become payable.*^® In covenant to 
recover a ground rent, interest is recoverable, in 
the absence of special reasons for not allowing it;*^^ 
and the fact that the landlord has failed to demand 
pa 3 ncnent for eighteen years is not necessarily such a 
special reason.*^^ The payment of interest will be 
decreed in all cases where the arrears of rent have 
been unjustly withheld ;'73 but, where the landlord 
has been oppressive or has given reason to infer 
that he has relinquished his claim to interest, it will 
be refused.'^^ It will be refused also where the 
landlord is seeking payment out of the estate, as in 
the case of a sheriff’s sale, adversely to other claim¬ 
ants.'^® The demand of one and one-quarter cents 
as interest is too small and trifling to vex the courts 
with;*^6 nor is interest necessarily allowed where 
the property has been taken for public purposes. 
An assignee of the lessee is not chargeable with 
interest on arrears which accrued prior to the as¬ 
signment to him,'^3 although on subsequent arrears 
he is liable for interest.'^® Interest has been re¬ 
fused where the ground rent is payable out of the 
proceeds of a sheriff’s sale under a lien acquired 
before the rent became due.*® 

§ 12. Liability for Taxes 

Where land is conveyed subject to ground rent, the 
two resultant estates or interests in the land and in the 
rent are generally separately assessable and taxable to 


the respective owners thereof; each owner being liable 
for the taxes Imposed on his estate or interest. . 

In all cases of land conveyed subject to ground 
rent in perpetuity, the two resultant estates or in¬ 
terests in the land and in the rent are separately 
assessable but, it has been said that, where the 
terre-tenant covenants to pay the taxes on the rent, 
no separate assessment of the ground rent need be 
made.** The estate or interest of the grantor or 
lessor in the ground rent is taxable to him.** Also 
the estate or interest of the terre-tenant or lessee is 
taxable to him,*^ although there is some authority 
to the contrary.*® The owner of the rent is not lia¬ 
ble for any of the taxes assessed on the land out 
of which the rent issues, in the absence of a cove¬ 
nant binding him to pay them.*® On the other hand 
the owner of the ground is not liable for taxes as¬ 
sessed on the rent,*7 in the absence of a covenant 
binding him to that effect.** The deed may pro¬ 
vide for the payment of all taxes, both those on the 
ground as well as those on the rent, by the terre- 
tenant;** but a covenant to pay all taxes that may 
be assessed ''on the premises” does make him lia¬ 
ble for taxes assessed on the ground rent.*® 

After death of landowner. Taxes which became 
due during the lifetime of the owner of land sub¬ 
ject to ground rent should be paid out of the as¬ 
sets of decedent’s personal estate, to the extent that 
such assets may satisfy the taxes,*i thus increasing 
the fund derived from the subsequent sale of real 
estate, if any is necessary.** It has also been held 
that an executor or administrator should be allowed 
credit in his account for taxes or municipal claims 
for work done to the premises after the confirma- 


TOl U.S.—^Newman v. KefCer, C.C.Pa., 
18 F.Cas.No.10.177, Brunn,Coll.Cas. 
502, 33 Pa. 442 note. 

28 C.J. p 86$ note 65. 

71- Pa.—^Kasrlee v. Ingrersoll, 7 Pa. 
185. 

28 C.J. p 866 note 66. 

73. Pa,—Society v. Swindell, 2 

Wkly.N.a 660. 

73. Pa,—Chew’s Estate, 4 Phila. 186. 

74. Pa.—CDJcQuesney v. Hiester, 33 
Pa. 436—Smith v. Montgomery, 2 
Yeates 72. 

75. Pa.—^Ter-Hoven v,* Kerns, 2 Pa. 
96. 

28 C.J. p 867 note 70. 

76. Fa.—^Milligan v. Marshall, 38 
Pa. Super. 60- 

77. Pa.—In re Makinson, 8 Phila. 
381. 

28 C.J. p 867 note 72. 

7a Pa.—McQuesney v, Hiester, 83 
Pa. 436. 

79. Pa.—^McQuesiM»y v. Hiester, su¬ 
pra. 


80. Pa.—Ter-Hoven v. Kerns, 2 Pa. 
96—^Bantleon v. Smith, 2 Blnn. 146, 
4 Am.!). 430. 

81. U.S.—^Newman v. Keffer, C.C., 
18 P.Cas.No.10,177. Brunn.Coll.Cas. 
502, 38 Pa. 442 nota 

28 C.J. p 867 note 76. 

82. Pa.'—^Robinson v. Allegheny 
County, 7 Pa- 161. 

8a Pa.—Irwin v. U. S. Bank, 1 Pa. 
349. 

28 C.J. p 867 note 78. 

84. N.J.—Cook V. Bayonne, 77 A. 
1048, 80 N.J.Law 596. 

28 aJ. p 867 note 79. 

Xn. iCarylaad 

The lessee in a ninety-nine year 
lease renewable forever usually cov¬ 
enants to pay all taxes on the whole 
property; and under the present tax¬ 
ing system in Maryland the taxes 
are assessed to the lessee.—Jones v. 
Magruder, D.C.Md., 42 F.Supp. 193. 

85. Mo.—State v. Mississippi River 
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Bridge Co., 35 S.W. 692, 134 Mo, 
321. 

28 C.J. p 867 note 80. 

8a Va.—Norfolk v. Perry, 61 S.E. 
867, 108 Va. 28, 128 Am.S.R. 940, 
35 L.R.A.,N.S., 167, affirmed 31 S. 
Ct 465, 220 U.S. 472, 55 KEd. 548. 
28 C.J. p 867 note 81. 

87. Pa.—^Robinson v. 'Allegheny 
County, 7 Pa. 161—^Franciscus v. 
Reigart, 4 Watts 98. 

88. Pa.—^Van Beil v. Brogan, 65 Pa. 
Super, 384, 

89. Pa.—Spring Garden’s Appeal, 

I 8 Watts & S. 444. 

28 C.J. p 867 note 86. 

90b N.Y.—Woodruff v. Oswego 
Starch Factory, 68 N.B. 994, 177 N. 
Y. 23. affirming 74 N.Y.S. 961, 70 
App.Div. 481. 

28 C.J. p 867 note 86. 

91. Pa.—^Densmore v. Haggerty, 69 
Pa 189. 

28 C.J. p 867 note 87. 

92. Fa.—In re Koch’s Estate, 15 
Phila 681. 
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tion of a sale by order of the orphans* court for the 
payment of decedent’s debts, but before the execu¬ 
tion and delivery of the deed to the purchaser.^ ^ 

Liability of mortgagee. Under the Maryland 
system of giving* leases for ninety-nine years re¬ 
newable forever, considered supra § 2 c (2), the 
holder of a mortgage on the leasehold property 
is, where the mortgage contains no provision for a 
redemise, and from the date of any default by the 
mortgagor in the covenants of the mortgage where 
it does contain such a provision, bound by a cove¬ 
nant in the lease to pay taxes.^^ The mortgagee 
may free himself of future liability by an assign¬ 
ment, release, or discharge of the mortgage.^5 
The liability of the mortgagee in this respect may 
be enforced by the owner of the reversionary es¬ 
tate in an action at law if the mortgage is outstand¬ 
ing in the hands of the mortgagee.^® If it has 
been assigned or released, the remedy is in equi¬ 
ty. The action or suit, however, must be timely 
brought.^ ^ 

Income tax. A ground rent deed, whereby the 
grantee covenants to pay reserved rent, without any 
deduction for any taxes, and to pay all taxes levied 
on yearly rent, must govern in determining which 
of the parties, as between themselves, is liable for 
the tax on income accruing theretmder, where the 
income tax statute is silent on the subject.^* 

Recovery back when paid by another. Where an 
owner of the ground rent obtains judgment for the 
arrears of rent, and at a sheriff’s sale under the 
judgment buys in the land, and in order to save the 


property pays the arrears of taxes, he may, in an 
action of assumpsit against the former owner, re¬ 
cover the amount of the taxes which the former 
owner should have paid.^ So, where the owner of 
the rent, at sheriff’s sale under a similar judgment, 
buys the land through a trustee to prevent merger 
of the gfround rent and the fee and pays arrears of 
taxes, he can collect them from the former owner 
of the land.2 The taxes which may be collected 
from such former owner include those for the year 
in which the land is purchased where such taxes 
accrue and become due prior to the date of pur- 
chase.3 As to such taxes the former owner is not 
entitled to an apportionment;^ nor is he entitled to 
have the rentals collected after the purchase but 
during the tax year applied to the payment of such 
taxes.® 

Recovery of taxes not paid. The owner of the 
rent is not entitled to recover from the tenant tax¬ 
es on the land which have not been paid by either 
party.® 

Unpaid taxes on land; specific performance of 
contract to purchase ground rent. Unpaid taxes 
on the land, which by statute are made prior to all 
other liens and encumbrances, may so impair the 
title to a rent issuing out of the land as to defeat a 
bill for specific performance of a contract to pur¬ 
chase the rent*^ 

§ 13. Building Covenants 

Building covenants In a ground rent conveyance are 
binding on the covenantor and hIs assignees. The land 


93. Pa.—^In re S2ddy*8 Estate, 13 
Phlla. 262. 

28 C.J. p 868 note 89. 

Md.—Jones v. Bur^ress, 4 A. 2d 
473, 176 Md. 270—Hart v. Home 
Owners’ Loan Corp., 182 A 322, 
169 Md. 446—Williams v. Safe De¬ 
posit & Trust Co., 176 A 381, 167 
Md. 499. 

liiability of mortgagree generally see 
supra § 10. 

95. Md.—Williams v. Safe Deposit 
St Trust Co., supra. 

96. Md.—Jones v. Burgess, 4 A 2d 
478. 176 Md. 270. 

97. Md.—Williams v. Safe Deposit St 
Trust Co., 175 A 381, 167 Md. 499. 
This is so becaose by a release or 

assignment of the mortgage the priv¬ 
ity of estate no longer exists.—^Jones 

V. Burgess, 4 A2d 473, 176 Md. 270. 

98. Md.—Jones v. Burgess, supra. 

99« Pa,—Ehlich V. Brogan, 106 A 

611, 262 Pa. 362, affirming Van Beil 
V. Brogan, 65 Pa.Super. 884, revers¬ 
ing 28 Pa.Dist. 1055, 43 Pa.Co. 21. 

28 C.J. p 868 note 90. 


1. Pa.—^Frank v. McCrossin, 83 Pa« 
Super. 93. 

£aiLd sold for less than amoimt of 
Judgment 

This is particularly true where the 
land is sold on execution for less 
than the amount of the ground rent 
landlord’s Judgment but for more 
than sufficient to pay the arrearages 
of taxes and such taxes are paid in 
cash by the landlord in order to se¬ 
cure his deed.—^Frank v. Neill, 44 Pa- 
Super. 468. 

Preferred Claim 

Where an insolvent bank is the 
former owner, the claim for reim^ 
bursement for taxes paid may be a 
preferred claim in the receivership 
proceeding.—^In re Clenside Bank & 
Trust Co., 82 Pa-Dist. St Co. 706. 

8. Pa.—^Presbyterian Minister s’ 
Fund V. Folz, 18 Pa.Dlst 677, 37 
Pa.Co. 100, affirmed 41 Pa.Super. 
303. 

3. Pa.—^In re Glenside Bank & Trust 
' Co., 32 Pa.Dist. St Co. 705. 
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4b The taxes for 1934 paid by the 
ground rent owner who acquired ti¬ 
tle to the land under sheriff’s sale 
on June 4, 1934 may be collected by 
him from the former owner in toto, 
without apportionment, where such 
taxes accrued and became due on 
Jan. 1, 1934.—In re Glenside Bank 
& Trust Co., supra. 

5. Bentals as property of purchas¬ 
er 

Rentals received from real estate 
sold by the sheriff in proceedings to 
foreclose a ground rent after the 
date of the acknowledgment of the 
sheriff’s deed are the individual prop¬ 
erty of the purchaser and need not 
be credited in an action against the 
former owner to recover for taxes 
for the year in which the property 
was acquired, which the purchaser 
was forced to pay.—In re Glenside 
Bank & Trust Co., supra. 

6. Pa.—^Lathers v. Smith, 29 Pa. 

Dlst. & Co. 290. 

7. Pa*—^Mitchell v. Steinmetz, 97 Pa. 

251. 
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may be diacharged from such a covenant by a general 
release or merger. 

Where there is a covenant in a ground rent con¬ 
veyance to build, it is part of the consideration and 
one of the inducements to the contract;^ and in a 
proper case, if the covenant is not kept, specific 
performance will be decreed by the chancellor,^ 
or the estate may be forfeited by nonperformance 
within a convenient time.^® Where, however, the 
lessee covenanted that he would erect and keep in 
repair a building and there was no condition that 
on nonperformance the lessor might reenter, it was 
held that the lessor’s remedy for nonperformance 
was on the covenants and that he could not enforce 
a forfeiture.il When no time is stipulated, the cov¬ 
enant to erect a building must be performed with¬ 
in a reasonable time .12 A general release or a 
merger discharges the land from a covenant to 
build.i* 

No damages may be recovered for a breach of a 
building covenant occurring after the covenantor 
becomes the owner of the rent.i^ 

By and against whom enforceable. A covenant 
that the grantee, in a conveyance reserving a 
ground rent, will erect a building within a certain 
time runs with the land and is enforceable by an 
assignee of the grantor against a purchaser from 
the grantee ;i® but an action on the breach of a cov¬ 
enant to build cannot be maintained by an assignee 
of the ground rent whose title accrued subsequent 
to the date of the breach.i® 


Covenant not to build, A covenant not to build 
may be for the benefit of the grantor’s heirs or as¬ 
signees owning the rent, and enforceable by them.!*^ 

§ 14. Actions for Rent 

An owner of ground rent may bring an action to re¬ 
cover arrears of rent. 

Where there is a failure to pay ground rent, the 
ground rent landlord has various remedies.l^ He 
may proceed by distress, as shown supra § 11 e (3), 
by reentry or ejectment, as shown infra § IS, or by 
an action ex contractu to recover the arrears of 
rent.i'^ These remedies are cumulative .20 The 
owner of the rent may proceed on all of them until 
his claim becomes satisfied and proceedings on 
one of them will not suspend proceedings on the 
others .22 

Form and nature of action. In an appropriate 
case a ground rent landlord may bring an action 
of covenant,^® debt,^^ or assumpsit^® or a suit in 
equity^® to recover arrears of ground rent. Such 
an action is a proceeding in personam and not in 
rem,^’^ except, it has been said, where the action of 
covenant is for rent falling due after the death of 
the covenantor.^® In the case of a rent seek the 
only remedy for nonpayment was an action at law 
therefor.®® 

Where the holder of a mortgage on the leasehold 
property under a ninety-nine year lease renewable 
forever is liable for the payment of rent, the own¬ 
er of the reversionary estate may enforce such lia- 


8. Pa.—^Dohnert’s Appeal, 64 Pa. 
311. 

28 C.J. p 868 note 96. 

9. Pa.—^Dohnert’s Appeal, supra. 

28 C.J. P 868 note 97. 

10. Ohio.—Rock V. Monarch Bldgr* 
Co., 100 N.E. 887. 87 Ohio St. 244. 

Pa.—Hamilton v. Elliott, 6 Serg. & 
R. 376. 

11- N.Y.—Jackson v. McClallen, 8 
Cow. 296. 

12. Ohio.—Rock V. Monarch Bldsr. 
Co., 100 N.E. 887, 87 Ohio St 244. 

13. Pa.—Huston v. Davidson, 8 

Watts & S. 181. 

14. Pa.—Fisher v. Lewis, 1 Pa.L.J. 
R. 431. 3 Pa.L.J. 81. 

28 C.J. p 868 note 6. 

15. Pa.—Fisher v. Lewis, 1 Pa.L.J. 
R. 422, 3 I>a,L.J. 73. 

16. Pa.—Huston v. Davidson, 8 

Watts & S. 181—^Davis v. Oberteuf- 
fer, 5 Pa.L.J.R. 413. 

17. Pa.—King v. Large. 7 Phila. 282. 

la Pa.—^Lathers v. Smith, 29 Pa. 

Dist & Co. 290. 

28 C.J. p 869 notes 16, 17. 


Statutory ohaages of remedies 

Legislation on the subject of per¬ 
petual leases, in the interest of both 
grantor and grantee, abolishing old 
and substituting new remedies so as 
to conform to changes in time, is 
constitutional, even as to preexisting 
instruments.—^Martin v. Rector, 23 
N.E. 893, 118 N.T. 476—28 C.J. P 
869 note 32. 

19. Pa—^Lathers v. Smith, 29 Pa 
Dist. & Co. 290. 

20. Pa—^Royer v. Ake, 3 Penr. & 
W. 461. 

28 C.J. p 869 note 18. 

21. U.S.—^Newman v. Keffer, C.C., 18 
F-CaaNo.10,177, Brunn.ColLCas. 
502, 33 Pa 442 note. 

28 C.J. P 869 note 19. 

22. U.S.—^Newman v. Keller, supra 

23. Where the ground rent deed 
contains a covenant to pay with the 
usual clause of distress and reentry, 
the land may be charged with ar¬ 
rears of rent by an action of cove¬ 
nant.—Rushton V. Lippincott, 12 A. 
761, 119 Pa 12—28 C.J. p 869 notes 

24. 38. 


Where ground rent has been appor¬ 
tioned, action on the covenant may 
be brought for the whole rent and 
recovery had for the part to which 
plaintiff is entitled.—Worthington v. 
Cooke, 66 Md. 61. 

24. Vo recover rent reserved in a 
deed poll, debt and not covenant was 
the proper action.—Maule v. Weaver, 
7 Pa 329—28 C.J. p 870 notes 40, 41. 

25. Pa—^Lathers v. Smith, 29 Pa 
Dist. & Co. 290. 

28 C.J. p 870 notes 42, 43. 

26. Defective conveyance 

Where the instrument is legally 
informal and incapable of passing 
title, the action of covenant cannot 
be sustained at law but a bill in 
equity will lie to compel the lessee 
to account for and pay the rents due. 
—Williams v. Annapolis, 6 Harr. & 
J., Md., 529. 

27. Pa—^Hiester v. Schaeffer, 45 Pa 
587. 

28 C.J. p 869 note 35. 

2& Pa—^Rushton v. Lippincott, 12 
A. 761. 119 Pa 12. 

29. Ill.—^De Haven v. Sherman, 22 
N.E. 711, 131 IlL 115, 6 L.R.A. 746. 
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bility in an action at law if the mortgage is out¬ 
standing in the hands of the mortgagee.^o If it 
has been released or assigned, the remedy is in 
equity.®! 

Conditions precedent. An action in assumpsit to 
recover ground rent may be instituted without com¬ 
plying with conditions precedent to reentry.®^ Ex¬ 
cept where the rule is changed by statute,33 a de¬ 
mand of performance is not necessary before bring¬ 
ing an action of covenant to recover rent not paid 
on the named day,34 even though the action is 
against the assignee of the covenantor,36 and he 
is assignee of but part of the land.3® A demand is 
not necessary, even though plaintiff is assignee of 
but an undivided portion of the rent;37 nor is it 
necessary to notify the terre-tenant when the ac¬ 
tion is against the covenantor.38 Commencement 
of an action for ground rent is a legal demand ;39 
and a terre-tenant can relieve himself from this le¬ 
gal demand only by pleading that he was at the time 
and place ready to pay, but no one was there to re¬ 
ceive, and that he had always been ready to pay.^0 

Joinder of ccmses of action. Arrears due on sev¬ 
eral parcels of land by the same person to the same 
plaintiff may be recovered in one -action,^! even 
though defendant acquired title to the several par¬ 
cels from different persons and at different times.'^® 
A-cause of action sounding in tort, however, may 
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not be included in an action in assumpsit to recov¬ 
er arrears of ground rent.^3 

Jurisdiction, In New York a claim to a rent 
charge arising out of a perpetual grant in fee is a 
claim of such an interest in real- estate as to be 
without the jurisdiction of a justice of the peace.^^ 
In Pennsylvania a justice of the peace has jurisdic¬ 
tion of an action arising on a covenant where the 
amount of the rent is within the proper jurisdiction¬ 
al amount,^5 including actions against assignees of 
ground rent covenantorsbut the record must af¬ 
firmatively show the facts essential to the jurisdic¬ 
tion of the justice.^'^ 

Time to sue and limitations. In the absence of 
some special applicatory statutory provision the 
rights and causes of action accruing to the owner of 
a ground rent estate or interest are not within the 
general statutes of limitations nevertheless, since 
installments of ground rent, after they become due, 
become mere debts or choses in action, enforceable 
as other debts and choses in action, ^ 9 the right to 
claim and to recover arrears may be barred by the 
statute of limitations^o or, in equity, by laches.®! 

Who may sue; parties plaintiff. An action to re¬ 
cover ground rent may be maintained not only by 
the grantor or lessor, as covenantee,®^ but also by 
his successors iii interest.®3 Thus the assignee of 
the covenantee may maintain the action®^ in his 
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30. Md.—Jones v. Burgress, 4 A.2d 
478, 176 Md. 270—Hart v. Home 
Owners* Loan Corp., 182 A. 322, 
169 Md. 446. 

Mortgagee's Uablllty for rent see su¬ 
pra S 11 c (2) (b). 

31. Md.—Hart v. Home Owners’ 
Loan Corp., supra—Williams v. 
Safe Deposit & Trust Co., 175 A. 
331, 167 Md. 499, 

Tills Is 80 because by a release 
or assignment of the mortgage the 
privity of estate no longer exists.— 
Jones V. Burgess, 4 A.2d 473, 176 
Md. 270. 

32. Pa—^Lathers v. Smith, 29 Pa. 
Dist & Co. 290. 

Conditions precedent to reentry see 
infra § 15 a. 

33. Statutes held . appZloable to 

rent actions 

Statutory provisions with refer¬ 
ence to the necessity of making de¬ 
mand before instituting proceedings 
to collect rent have been held ap¬ 
plicable to the collection of ground 
rent.—^Hosford v. Hallard, 39 N.T. 
147—^Van Rensselher v. Slingerland, 
580. 

3^ ‘N.Y.—^Van Rensselaer v, Gallup, 
454. 

w. Ake, 3 Pfenr, Sc W. 461. 


35- Pa—^Royer v. Ake, supra 
36ta Pa—Weldner v. Foster, 2 Penr. 
& W. 23. 

37- Pa—Cook T. Brightly, 46 Pa 
439. 

3& Pa—Chamley v. Hansbury, 18 
Pa 16. 

28 C.J. p 870 note 50. 

39- Pa—Royer v. Ake, 3 Penr, & 
W. 461. 

4!(X Pa—^Royer v. Ake, supra 

41. Pa—^Royer v. Ake, supra 

42. Pa—^Royer v. Ake, supra 

43- Pa.—^Birdsell v. Brennan, 21 Pa 
Dist & Co. 683. 

44. N.T.—^Main v. Cooper, 25 N.T. 
180. 

45- Pa—^Louer v- Hummel, 21 Pa 

460. 

28 C.J. p 871 note 84. 

46. Pa—^Royer v. Ake, 3 Penr. & W. 

461. 

47. Pa—^McDermott v. Mcllwain, 76 
. Pa 341. 

4& Pa—^McQuesney v. Hiester, 38 
. Pa 435. 

23 O.J. p 870 note 56. 

Adverse possession see supra $ 10. 
Extinguishment of rent by lapse of 
time without payment see supra § 
9 c. 


49. • TJ.S.—^Newman v. Keffer, C.C., 18 
P.Cas.No.10,177. Brunn.Coll.Cas. 
502, 33 Pa 442 note. 

28 C.J. p 870 note 67. 

Ground rent due as debt generally 
see supra § 2 c (4). 

50. La—Canonge’s Succession, 1 
LaAnn. 209. 

28 C.J. p 870 note 69. 

51. Delay not barring suit 

A suit in equity against executors 
of mortgagee of leasehold property 
for recovery of overdue ground rent 
accruing while mortgage was in de¬ 
fault and unreleased was not barred 
by laches, notwithstanding two and 
one half years had elapsed between 
the time the original bill of com¬ 
plaint and answer were died and the 
date on which the demurrer was 
passed on, where delay was not prej¬ 
udicial,—Jones V. Burgess, 4 A. 2d 
473, 176 Md. 270. ‘ 

62. N.T.—^Tyler v. Heidorn, 46 Barb. 
439. 

53. N.T.—Cruger v. McLaury, 41 N. 
T. 219. 

28 C.J: p 871 notes 90, 91. 

54. N.T.—Troy Cent. Bank v. Hey- 
dom, 48 N.T. 260. 

28 C.J. p 871 note 96. 
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own name,5 3 even though the right of entry is not 
transferred to him;56 and a purchaser at a sheriff’s 
sale of the ground rent is an assignee within the 
rule.®*^ 

As a successor of the covenantee, the devisee or 
heir of the covenantee,®^ and not the covenantee’s 
executor or administrator,®^ should bring the ac¬ 
tion to recover ground rent becoming due after the 
death of the covenantee. Where the owner of a 
rent charge dies intestate, each heir may maintain 
a separate action of covenant for his portion of the 
rent but the executor or administrator®^ and not 
the devisee or heir®^ is entitled to maintain an ac¬ 
tion to recover rent which ought to have been paid 
to decedent before his death. An executor em¬ 
powered by will to sell real estate can maintain an 
action to recover ground rent accruing after the 
death of the testator.®® 

If the ground rent belongs in undivided portions 
to two owners, each may maintain a separate ac¬ 
tion of covenant for his portion of the rents.®^ 

Who Miay he sued; parties defendant. The per¬ 
sons liable for the rent, if sui juris and under no 
disability, are the proper parties defendant in ac¬ 
tions to recover ground rent.®® An action of cove¬ 
nant for ground rent may, of course, be brought 
against the grantee or lessee as the original cove¬ 
nantor for its payment,®® and also against his suc¬ 
cessors in interest, if, as, and when they may be 
liable personally for the rent ;®7 but, as shown supra 
§ 11 a, plaintiff can have but one satisfaction for 
the breach of the covenant to pay rent. In an ac¬ 
tion against the original covenantor, his successors 


in interest need not be made parties defendant,®® 
unless a contrary rule is prescribed by statute.®® 

Where the covenant to pay a ground rent does 
not run with the land, but is merely personal and 
collateral to the land, the assignee cannot be sued 
in an action of covenant for nonperformance of the 
covenant to pay rent.*^® On the other hand, if the 
covenant runs with the land, and privity exists be¬ 
tween the covenantee and the assignees of the cov¬ 
enantor, the covenantee or his succssors in interest 
may maintain an action against the assignee of 
the covenantor for rent becoming due during the 
time he holds under the assignment.'^^ In an action 
against the assignee of part of the premises, the 
owners of other parts need not be made parties 
but all the assignees of a lot of ground, although 
claiming by assignments of different dates, may be 
joined in dixi action of covenant for arrears of 
ground rent accruing after their several assign¬ 
ments.'^® 

Where the covenant to pay ground rent runs with 
the land, and the estate passes by descent or by 
will to heirs or devisees subject to the burden of 
the ground rent, an action for rent falling due aft¬ 
er the death of their ancestor or testator should, it 
seems, be brought against such heirs or devisees; 
and in such an action it is not necessary to join 
the widowJ^ On the other hand, since arrears of 
groimd rent falling due prior to the death of the 
ancestor or testator are deemed mere debts recov¬ 
erable as such, an action for such arrears may be 
brought against his executors or administrators.*^® 
However, sometimes the executor or administrator 


55. U.S.—Scott V. Liunt's Adm'r, 7 
Pet. 596, 8 KEd. 797. 

28 C.J. p 872 note 96. 

56. Tbe transfer of a fee farm rent 
without any transfer of the right of 
entry gives the assignee a right to 
sue for the rent in his own name.— 
Scott V. Lunt's Adm'r, supra. 

57. Pa.—Streaper v. Fisher, 1 Rawle 
156, 18 Am.I>. 604. 

58. U.S.—Broad well v. Banks, C.C, 
Mo., 184 F. 470. 

28 C.J. p 871 note 90, p 872 note 2. 

59. N.T.—^Fay V. Holloran, 35 Barb. 
295. 

28 C.J. p 872 note 3. 

60. N.T.—Cruger v. McLaury, 41 N. 
Y. 219. 

61. N.T.—^Van Rensselaer v. Plat- 
ner, 2 Johns. Cas. 24. 

28 C.J. p 872 note 5. 

62. N.T.—^Van Rensselaer v. Plat- 
ner, supra. 

28 C.J. p 872 note 6. 

63. Pa.—Cobb V. Biddle, 14 Pa, 444, 


6t Pa.—Cook V. Brightly, 46 Pa. 
489. 

65. N.T.—^Tyler v. Heidorn, 46 Barb. 
439. 

Persons liable for rent see supra § 

li¬ 
es. Ohio.—Taylor v. De Bus, 31 Ohio 
St 468. 

28 C.J. p 872 note 12. 

Liability of covenantor generally see 
supra § 11. 

67. N.T.—Tyler v. Heidorn, 46 Barb, 
439. 

]^iablllty of successors generally see 
supra S 11. 

68. Pa.—Brown v. Johnson, 4 Rawle 
146. 

69. The real owners of the land 
charged must be made pfl.rties plain¬ 
tiff or defendant, under Act of July 
9, 1901, P.L. p 614 § 10.—^Jarden v. 
McMahon, 13 Pa.Dist 796, 30 Pa.Co. 
644. 

TO. Pa.—^Ingersoll v. Sergeant, 1 
"Vyhart 337. 

28 C.J. p 872 note 20. 
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71. N.T.—^Maln v. Feathers, 21 Barb. 
646. 

28 C.J. p 872 note 25. 

Covenant as running with land see* 
supra § 11 c (2) (b). 

Liability of assignee of covenantor 
generally see supra § 11. 

72- N.T.—^Van Rensselaer v. Bone- 
steel, 24 Barb. 365. 

73. Pa—^ECannen v. Ewalt, 18 Pa 9 
—^Royer v. Ake, 3 Penr. & W. 461. 

74. Pa—^Longstreth v. Lehman, 1 
Phila 21. 

Covenant as running with land see 
supra § 11 c (2) <b>. 

Liability of heirs or devisees gener¬ 
ally see supra § 11. 

75. U.S.—Newman v. Keffer, C.C.,. 
18 F.C8 ls.No. 10,177, Brunn.ColLCas* 
502, 33 Pa. 442 note. 

28 C.J. p 873 note 33. 

Arrears of ground rents as debts 
see supra § 2 c (4). 

Liability of personal representatives 
see supra § 11 c (1). 
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may be a proper party to an action of covenant 
for rent falling due after the covenantor’s death, 
as where the rent was reserved in a ground rent 
deed expressly binding the covenantor, his execu¬ 
tors, and administrators to pay the rent;'^7 but the 
judgment will be restricted to the land bound by the 
covenant and under a statute requiring that the 
real owners of the land must be made parties either 
plaintiff or defendant, in an action of covenant, 
where it is not sought to enforce a judgment 
against the real estate of the deceased covenantor, 
other than that out of which the rent was reserved, 
the widow, heirs, or devisees of the covenantor need 
not be made parties to the action.*^^ 

Defenses. In an action to recover ground rents 
defendant may assert as a defense only such mat¬ 
ters as will defeat plaintiff’s cause of action in 
whole or in part.®® 

Defendant’s discharge in insolvency^^ or in bank- 
ruptcy82 is no defense to a claim for ground rent 
accruing after the discharge, and it has been held 
that even arrears of ground rent due at the time 
of a decree in bankruptcy may be recovered by 
suit,^3 but that the judgment therein must be levied 
only on the land out of which the rent issued.^^ 

A collateral agreement between the covenantor 
and covenantee in a ground rent deed is no defense 
to an action of covenant for arrears brought by a 
bona fide purchaser of the groxmd rent,S6 but this 
does not apply to a purchaser of the ground rent 
with notice.8® Payment of ground rent by an as¬ 
signor of it is no defense to an action brought by 
the assignee for the use of the assignor against the 


terre-tenant.87 Breach of agreement by the cove¬ 
nantee to satisfy a mortgage of record is a good 
defense to an action for arrears brought by the as¬ 
signee of the covenantee, who had notice of such 
agreement.88 Where the covenantor makes impos¬ 
sible the performance of a covenant between him¬ 
self and his assignee, he cannot enforce his as¬ 
signee’s covenant with him to pay ground rent.8» 

Neither the ground rent landlord nor a bona fide 
purchaser can recover ground rent under an inval¬ 
id deed, as for example a ground rent deed made 
invalid by reason of material alterations.^® In¬ 
ability of a married woman to make a covenant is 
no defense to one who takes the land from her, 
subject to a ground rent.®^ 

The general rules of set-off, in so far as applica¬ 
ble, control in actions for ground rent.®^ In an ac¬ 
tion to recover arrears of ground rent, a set-off 
based on unliquidated damages cannot be allowed 
nor can the terre-tenant set off damages arising 
from a breach of covenant occurring while the ti¬ 
tle was in his predecessors.®^ 

Since the terre-tenant cannot deny the title of his 
ground rent landlord,®^ the tenant cannot plead nil 
habuit in tenementis to an action in covenant for 
rent reserved.®® In an action of covenant for ar¬ 
rears of ground rent, defendant cannot set up as a 
defense that the premises were conveyed to plaintiff 
in fraud of the creditors of his grantor, and that 
they have since been sold at sheriff’s sale as the 
property of such grantor ;®7 for this would amount 
to a denial by the tenant of the title of his land¬ 
lord.®® 


76. Pa.—Gardiner v. Painter, 3 
Phila. 365. 

28 C.J. P 873 note 34. 

77. Pa.—Hunt's Appeal, 106 Pa. 128 
—Williams’ Appeal. 47 Pa. 283— 
Gardiner v. Painter, 3 Phila. 366. 

7a Pa—^Rushton v. Lippincott, 12 
A. 761, 119 Pa 12. 

28 C.J. p 873 note 36. 

79. Pa—^Rushton v. Lipplncott, su¬ 
pra 

28 C.J. p 873 note 38. 

80. paxtiorOar matteni not oonstl- 
tutinsr defense 

<1) It is no defense to payment 
of grround rent pro tanto to show 
that the grantee was prevented from 
building a wharf out beyond low-wa¬ 
ter mark.—^Naglee v. Ingersoll, 7 Pa 
185—28 C.J. p 870 note 61. 

(2) The remedy of ejectment for 
a lot of ground out of which ground 
rent issues, brought by the executors 
of a testator, will not prevent a re¬ 
covery in an action of covenant for 
the rent, by his devisees.—Streaper 


V. Fisher, 1 Rawle, Pa., 155, 18 Am. 
D. 604—28 O.J. p 870 note 63. 

(3) A covenantee is not barred 
from his action to recover arrears of 
rent, by reason of the fact that he 
has mortgaged the ground rent— 
Weidner v. Foster, 2 Penr. & W., 
Pa, 23. 

28 •C.J. p 871 note 77. 

81. Pa—^Hamilton v. Atherton, 1 
Ashm. 67. 

88 . Pa—Rosier v. Kuhn, 8 Watts & 
S. 183. 

28 <C.jr. p 870 note fro. 

83. Pa—Large v. Rosier, 2 PaL.J. 
R. 29, 3 PaL.J. 246. 

84. Pa—Large v. Rosier, supra 

85. Pa.—Juvenal v. Patterson, 10 
Pa 282. 

86 L Pa—^Juvenal v. Jackson, 14 Pa 
619. 

28 C.J. p 870 note 70. 

87- Pa—Blkinton v. Newman, 20 
Pa 281. 

88 . Pa—Savery v. Bancroft 1 

Wkly.N.C. 149. 
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89. Pa—^Houston v. Davidson, 8 
Watts & 8. 181. 

9a Pa—^Wallace v. Harmstad, 44 
Pa 492. 

28 O.J. p 871 note 75. 

91. Pa.—Cow ton v. Wickersham, 54 
Pa 302. 

93. Pa.—Lelbert v. Heitz, 44 A. •SIS, 
193 Pa 590. 

28 C.J. p 871 note 79. 

93L Pa—Connor v. Schildt, 16 Pa 
Super. 88. 

28 C.J. p 871 note 80. 

94. Pa—Provident Life & Trust 
Co. V. Seidel, 23 A 560, 147 Pa. 232. 

95. Pa—^McCurdy v. Smith, 35 Pa 
108. 

Estoppel to deny grantor’s title gen¬ 
erally see supra § 10. 

98. Pa—Naglee v. Ingersoll, 7 Pa 
185. 

28 C.J. p 874 note 69. 

97. Pa—^McCurdy v. Smith, 35 Pa 
108. 

sa Pa—^McCurdy v. Smith, supra 
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Process. Statutory requirements with respect to 
process must be observed in actions to recover 
ground rents.^^ 

In Pennsylvania under the act of April 8, 1840, 
68 Pub.St. § 212, in actions of covenant sur ground 
rent deed two returns of nihil habet are equivalent 
to a service,^ whether defendant is living or dead;^ 
and a sheriff having returned nihil habet on an 
alias writ of summons is not allowed to amend the 
return so as to make it a return mortuus est,^ aft¬ 
er he has been notified that defendant is dead,^ al¬ 
though it has been said that, if defendant is dead 
at the time of the service of process, the proper 
practice is a suggestion of his death to the sheriff, 
in order to enable him to make the proper return.® 
The return of the sheriff must show strict compli¬ 
ance with the terms of this statute in order to sup¬ 
port a judgment on two returns of nihil habet.® 

Declaration or complaint. As in other civil ac¬ 
tions, a declaration or statement is necessary in an 
action to recover ground rent.^ Such declaration 
or statement must allege, definitely and clearly. 
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facts constituting a good cause of action,® and it 
should not contain improper items of claim.® It 
need not contain an abstract of the title and it 
should not contain averments as to costs.ii 

Plea, answer, or affidavit of defense. A ground 
rent deed is held to be an instrument in writing for 
the payment oi money within the meaning of a 
statute authorizing the court in an action on such 
instruments to enter judgment for want of an affi¬ 
davit of defense.^® The real owner of the land 
charged with ground rent should set up his defense, 
under the Pennsylvania act of 1878, by affidavit of 
defense or plea,^® and not by demurrer to the writ 
of summons.^^ 

The plea of eviction by a stranger under title par¬ 
amount must aver that such title existed before the 
demise^'® and that there was an entry by the evict¬ 
or under such title.^® 

Evidence. The general rules governing presump- 
tions,i7 burden of proof,i® admissibility of evi¬ 
dence,l® and weight and sufficiency of evidence^®" 


99. Pa.—Jarden v. McMahon, 13 Pa. 

Dlst, 795. 30 Pa.Co. 544. 

28 O.J. p 873 note 41. 

1 . Pa.—^Hawkins v. Welghtman, 71 
Pa. 128. 

28 •C.J. p 873 notes 42, 43. 

2 . Pa.—Bunting's Estate, 16 Wkly. 
N.C. 335—Clare v. Symington, 16 
Wkly.N.C. 401. 

3. Pa.—Clare v. Symington, supra. 
28 C.J. p 873 note 46. 

4. Pa.—Clare v. Symlngrton, supra. 
28 C.J. p 873 note 47. 

5. Pa,—^Burr v. Dougherty, 8 Wkly. 
N.C. 175. 

e. Pa.—^Rudderon v. Hodges, 12 
Phila. 422, 5 WTsly.N.C. 667. 

28 C.J. p 874 notes 49, 50. 
Possession, hy tenant 

Where the writ is served by post¬ 
ing and publication, it is not neces¬ 
sary for the return to state express¬ 
ly that there is no tenant in posses¬ 
sion of the premises.—^Hawkins v. 
Weightman, 71 Pa. 128—28 C.J. p 874 
note 62. 

7. Pa.—^Henderson v. Bancroft, 1 
Wkly.N.C. 26. 

28 C.J. p 874 note 56. 

a Pa.—Lathers v. Smith, 29 Pa. 
Dist & Co. 290. 

9 . Pa.—Lathers v. Smith, supra. 

la Pa.—Coxe V. Williams, 16 Phila. 
187. 

28 C.J. p 874 notes 67, 68. 

IL This is so because costs follow 
the outcome of the action.—Lathers 
V. Smith, 29 Pa.Dlst & Co. 290. 


la Pa.—Watkins v. Phillips, 2 
Whart. 209. 

28 C.J. p 874 notes 62, 63. 

XnsuiacleiLi affidavit 

In suits for arrearages by the 
owner of ground rent against the 
landowner a claim of set-off arising 
out of an alleged distress for ar¬ 
rears of rent set up in an affidavit 
of defense cannot be considered 
where there is nothing to show the 
amount realized by the distress, and 
it is not averred that it was not 
within the power of defendant to 
make the affidavit certain in this 
particular.—^Frank v. Neill, 44 Pa. 
Super. 468. 

13. Pa.—Jarden v. McMahon, 13 Pa. 
Dlst. 795, 80 Pa.Co. 644. 

28 C.J. p 874 note 66. 

14, Pa.—Jarden v, McMahon, supra. 
28 C.J. p 874 note 67. 

16. Pa.—^Naglee v. Ingersoll, 7 Peu 
185. 

1ft. Pa.—^Naglee v. Ingersoll, supra. 

17. Satisfaction of previous cove., 
nants 

Presumption of law was that ac¬ 
ceptance of assignment of ground 
rent, in accordance with agreement 
regarding sale of stock, was satis¬ 
faction of all previous covenants.— 
Real Estate-Land Title Sc Trust Co. 
v. Philadelphia Record Co., 153 A. 
684, 302 Pa. 370. 

18. BxtinguiidmLent of rent 

The burden of proof in the case of 
an irredeemable ground rent that no 
payment, claim, or demand, or any 
declaration or acknowledgment of its 
existence, has been made for a peri¬ 
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od of twenty-one years under the 
Pennsylvania act of 1856, considered 
supra § 9 c (2), rests on the person 
trying to extinguish the rent, and 
the fact must be shown affirmatively 
in order to raise the presumption 
that the rent has been extinguished. 
—^Pennsylvania Life Ins. & Grant¬ 
ing Annuities Co. v. Singheiser, 20 
Pa.Dist. 173, 38 Pa,Co. 348, affirmed 
235 Pa. 241, 84 A. 141. 

19. Pa,—Buck V. Fisher, 4 WharL 
516. 

28 C.J. p 876 note 78. 

Usual role against parol evidence 
to vary a written Instrument applies. 
—Buck V. Fisher, supra—28 C.J. p 
875 note 79. 

80. Pa.—Birdsell v. Brennan, 21 Fa, 
Dist. & Co. 683. 

ZSvldenob h^d sufficient 
Proof that defendant was in pos¬ 
session, that he took title from one 
who was in under plaintiff, and that 
he has mortgaged the land in an in¬ 
strument which recognized the orig¬ 
inal lessor's rent was sufficient to 
show that he was the assignee of 
the lessee, and the mortgage is prop¬ 
er evidence of his claim and title un¬ 
der his immediate grantor and of the 
recognition of plaintiff's title and 
rent.—Van Rensselaer v. Secor, 32 
Barb., N.T., 469. 

Evidence held iusuffideiLt to show 
demand for rent within statutory pe¬ 
riod.—Cadwalader v. Springsteen, 36 
Pa.Super. 134—28 C.J. p 875 note 84, 
Evidence establishiiig prlma facie 
case 

N.Y.—Troy Cent. Bank v. Heydorn, 
48 N.Y. 260. 



GROUND RENTS 


38 C.J.S. 


§ 14 

in civil actions generally, ordinarily apply in actions 
to recover ground rents. 

Judgment. The general rules governing judg¬ 
ments in civil actions ordinarily apply in actions to 
recover ground rental In Pennsylvania, it is said, 
a judgment in covenant is in personam and in rem, 
for there is a double remedy, one against the per¬ 
son and the other against the land .22 

Judgment may be taken by default where defend¬ 
ant fails to appear after service of summonses or 
fails to file an affidavit of defense and, where 
service cannot be made, statutory provisions some¬ 
times enable plaintiff to recover judgment against 
a covenantor for want of appearance after the ob¬ 
servance of certain prescribed formalities.26 When 
judgment by default has been entered, the prothon- 
otary may assess the damages. 

Judgments may be and have been opened or set 
aside in actions in covenant for ground rent where 
no declaration was filed,when obtained without 
the required notice to the proper parties,when 
prematurely entered,^^ when service of the writ 
was by posting on the wrong premises,^® or when 
the return failed to show either service on the 
terre-tenant or posting on the premises.®^ Where 
the statute provides that failure to pay ground rent 
or to demand its payment for a period of years 
will afford a conclusive presumption that the rent, 
has been extinguished, proof of such failure, along 
with other circumstances, may require the court to 
open a judgment for arrears.®^ A judgment by de¬ 
fault based on two returns nihil will not be set 
aside on the suggestion of one not a party to the 
action.Ordinarily a petition to set aside a de¬ 
fault judgment must set forth a defense on the 
merits.®^ 

A sheriffs sale of land under a judgment for ar¬ 


rears of rent due to the owner of the rent, and 
plaintiff in the judgment, docs not affect his right 
to revive the judgment for the residue of the rent 
unsatisfied by the execution.^® 

Execution. Matters relating to the issuance and 
stay of executions in actions of this character are 
ordinarily governed by the general provisions of 
the statutes with reference to executions general¬ 
ly.®® An execution on an invalid judgment may be 
set aside.®*^ In an action of covenant by the as¬ 
signee of a ground rent against the original cove¬ 
nantor, the whole premises may be taken in execu¬ 
tion, even though part of them has been sold to a 
bona fide purchaser,®® and even though the purchas¬ 
er of the part was not made a party to the action 
as terre-tenant.®® Within a statute giving defend¬ 
ant in certain actions the right to enter security 
for stay of execution, it has been held that, where 
judgment has been rendered against the original 
covenantor, the terre-tenant and owner in fee sim¬ 
ple of the ground out of which the rent issues, al¬ 
though not technically defendant, may enter secur¬ 
ity.-^® Stay of execution may sometimes be had 
on the furnishing of evidence by defendant that he 
is owner of a freehold within the county of a cer¬ 
tain value; but on a rule to strike off a plea of 
freehold on a judgment for arrears of ground rent, 
where the property pleaded as freehold is the lot 
out of which the rent issues and the rent is of re¬ 
cent origin, no improvements have been made on 
the lot, and there is no evidence that* the ground in 
that neighborhood has risen in value, the plea of 
freehold will be stricken off.^^ 

Where execution is levied on several pieces of 
land subject to an unapporlioned ground rent, the 
sheriff can make distinct sales subject to the reser¬ 
vation.^® A sheriff's sale under an invalid judg- 


1XL. Interest on Jndgrment 

Where the holder of a ground rent 
forecloses thereon at a time when 
the property is owned by an insol¬ 
vent banking institution which is in 
the hands of a receiver, he is not en¬ 
titled to interest on his Judgment 
from the date of assessment thereof 
to the date of foreclosure sale.—In 
re Glenside Bank & Trust Oo., -32 Pa. 
Dist. & Oo. 706. 


22. Pa—Bantleon v. Smith, 2 Binn. 
146, 4 Am.D. 430. 

as. Pa—Henderson v. Bancroft, 1 
Wkly.N.O. 26. 

^ OkJ. 'p 875 note 83. 

Pa—Watkins v. Phillips, 2 


p 875 note 89. 


25. Pa.—Clare v. Symington, 16 
Wkly.N.O, 401. 

28 O.J. p 875 note 90. 

26. Pa—Watkins v. Phillips, 2 
Whart. 209. 

27- Pa.—^Henderson v. Bancroft, 1 
Wkly.N.O, 26. 

28. Pa—Gibbs v. Smith, 1 Phila. 
400. 

28 O.J. p 875 note 92. 

29. Pa—^Haven v. Campbell, 4 

Wkly.N.O. 21«. 

30. Pa—Stokes v. Harrison, 2 Wkly. 
N.O. 28. 

31. Pa—^Rudderon v. Hodges, 12 
Phila 422, 5 Wkly.N.O. 667. 

32. Pa—^Heiss v. Banister, 35 A. 
203, 176 Pa 337. 

Extinguishment of ground rent gen¬ 
erally see supra § 9. 


33. Pa—Burr v. Dougherty, 8 

Wkly.N.C. 175. 

34. Pa—Mitcheson v. Southcott, 17 
Wkly.N.O. 27. 

36. Pa—Sahl v. Wright. 6 Pa 433. 
30, Pa—Bills v. Oadwallader, 14 

Wkly.N.O. 400. 

37. Pa.—Stokes v. Harrison, 2 Wkly. 
N.O. 28. 

38. Pa.—Brown v. Johnson, 4 Rawle 
146. 

39. Pa—Brown v. Johnson, supra 

40. Pa—Ellis V. Oadwallader, 14 
Wkly.N.C. 400. 

28 O.J. p 876 note 6. 

41. Pa—^Karri^son v. Hyneman, 1 
Phila 204. 

42. Pa—^Rowley v. Brown, 1 Binn. 

61 . 
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tnent may be set aside.^® 

Costs. In the absence of contrary statute, when 
a suit, which was within the jurisdiction of the jus¬ 
tice of the peace, was brought in the common pleas, 
plaintiff is not entitled to costs.^^ 

§ 15. Reentry and Recovery of Possession of 
Property 

a. In general 

b. Ejectment 

a. In General 

Reentry for nonpayment of rent Is a remedy which 
the ground rent landlord may pursue where the parties 
provide for It by deed or it is made available by statute. 

Reentry for nonpayment bf ground rent was the 
remedy given by the old feudal law, which was aft¬ 
erward changed into a distress but it is yet a 
remedy allowable by law, where the parties provide 
for it by deed, or it is made available by statute.^® 
The right of reentry has been said to be considered 
in equity only as a penalty from which the grantee 
would be relieved by paying the arrears, interest, 
and incidental costs,unless his conduct had been 
such as to give him no standing in court, which 
would be only in a very strong and clear case for 
the grantor.^* The right to reentry passes to the 
successors in interest of the grantor or lessor.^® 
The lessor's right of entry for breach of the lawful 
conditions is not defeated or impaired by the sale 
of the lessee's interest in the land.50 

Proceeding in rem. Reentry in so far as it is a 
remedy to enforce the payment of ground rent is a 
proceeding in rem.®i 

Conditions precedent in general. With respect 
to the enforcement of the right of reentry for non- 
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pa 3 rment of rent, the general rule applies that all 
conditions on the nonperformance of which vested 
estates of freehold are to be divested and the gran¬ 
tor reinstated are to be construed with the greatest 
strictness,and all the conditions and stipulations 
annexed to the right of reentry must be complied 
with,53 such as a stipulation that reentry may be 
had only in case of the futility of distress.®^ A re¬ 
ceipt of ground rent waives a forfeiture for nonper¬ 
formance. 5 5 

De^nand and notice. Except in so far as dis¬ 
pensed with by statute^® or by express stipulations 
in the ground rent deedy^*^ the general rule is that, 
where the remedy is by way of reentry for non¬ 
payment, there must be an actual demand made 
previous to the entry; otherwise it is tortious,®^ be¬ 
cause the reentry operates in derogation of the 
grant and deprives the tenant of his estate.^^ 
Where, however, the ground rent landlord remains 
in possession, reentry being unnecessary, no de¬ 
mand or notice is required.®^ In some jurisdic¬ 
tions, if the contract stipulates for reentry on fail¬ 
ure to pay consecutive installments of rent, suit 
without prior demand meets every requirement.®^ 

Where a demand is a condition precedent to re¬ 
entry, the demand, in order to be sufficient, must be 
made for the precise rent due®^ on the very day on 
which it becomes due, and at the most notorious 
place on the land,®® even though no one is in occu¬ 
pancy®^ and there is nothing to distrain;®® but the 
strictness of this rule may be mitigated, it seems, 
by the stipulations in the ground rent deed or 
lease.®® 

Who may enforce right of reentry. The interest 
or estate of the grantor or ground rent landlord 
being in the nature of real estate, and descendible 


43. Pa.—Haven v. Oampbell, 4 

Wkly.N.O. 2ie. 

44. Pa.—Liouer v. Hummel, 21 Pa. 
450. 

28 C.J. 876 note 14. 

46. N.J.—Farley v. Craig, 11 N.J. 
Law 262. 

28 C.J. p 876 note 17. 

Distress see supra § 11 e (3). 

46. Pa.—Lathers v. Smith, 29 Pa. 
Dist & Co. 290. 

28 C.J. p 876 note 18. 

47. tJ.S.—Newman v. Keller, C.C., 18 
P.Cas.No. 10,177, Brunn.ColLCas. 
502, S3 Pa. 442 note. 

48. U.S.—^Newman v. Keffer, supra. 
46. N.T.—^Van Rensselaer v. Hays, 

19 N.T. 68, 76 Am.D. 278. 

28 O.J. p 876 note 22. 

60. N.T.—De Peyster v. Michael, 6 
N.T. 467, 67 Am.D. 470. 
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61. Pa.—Rush ton v. Lippincott,. 12 
A. 761, 119 Pa. 12. 

62. N.J.—Farley v. Craig, 11 N.J. 
Law 262. 

28 C.J. p 876 note 24. 

63. Pa.—^McCormick v. Connell, 6 
Serg. & R 161. 

28 C.J. p 877 note 25. 

64. Pa.—^Newman v. Rutter, 8 Watts 
51. 

28 C.J. p 877 note 26. 

55. Pa.—^Newman Vv Rutter, supra. i 
66 . Md.—Campbell v. Shipley, 41 
Md. 81. 

28 C.J. p 877 note 37. 

57. Vt.-—Smith v, Blaisdell, 17 Vt. 

.199. 

28 C.J. p 877 note 29. 

68 . Pa.—McCormick v. Connell, 6 
Serg. & R. 151. 

28 C.J. p 877 note SO. 
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59- Pa.—Royer v. Ake, 3 Penr. & W. 
461. 

6 a Pa.—^Hamilton v. EJlliott, 5 Serg. 
& R. 376. 

6 L La.—City of New Orleans v. 

Camp, 29 So. 340, 105 La. 288. 

28 C.J. p 877 note 33. 

68 . Pa.—^McCormick v. Connell, 6 
Serg. & R. 151. 

28 C.J. p 877 note 34. 

63. Pa.—^McCormick v. Connell, su- 
pra» 

28 C.J. p 877 note 34. 

64. Pa.—MioCormick v, Connell, su¬ 
pra. 

65. Pa.—^McCormick v. Connell, su¬ 
pra. 

08. Vt—Smith V. Blaisdell, 17 Vt 
199. 

28 C.J. p 877 note 38. 
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§ 15 

or devisable, the devisees or heirs and not the exec¬ 
utor or administrator of the lessor or ground rent 
landlord are ordinarily the proper persons to en¬ 
force the right of reentry after his death.®*^ 

Time of reentry. The time of exercising the 
right of reentry may be governed by statute®® or 
by the stipulations in the ground rent conveyance.®® 

Evidence of reentry. Lapse of time alone is not 
sufficient to raise a presumption of reentry.^® In 
order to raise such a presumption it must be con¬ 
nected with the fact that the tenant has abandoned 
the premises or left them vacant with rent in ar- 
rcan'll The parties may make a valid agreement as 
to what shall constitute evidence of reentry.*^® 

b. Ejectment 

In a proper case a ground rent landlord may main¬ 
tain ejectment for nonpayment of rent. 

Ejectment to recover the premises for nonpay¬ 
ment of tlie ground rent is another remedy which 
the ground rent landlord or grantor of the premises 
may pursue.*^® Ejectment is but a mode of enforc¬ 
ing the right of reentry and the authority to 
pursue it depends in part on the provisions of the 
contract, and in part on the provisions of the com¬ 
mon and statute law.^s It is founded on the provi¬ 
sion of the contract which gives the party the right 
to reenter the premises in the event of nonpayment 
of the rent*^® Accordingly, where a right of entry 


for nonpayment of rent is not reserved, the landlord 
cannot maintain ejectment for nonpayment of 
rent.77 

Statutory provisions. The inconveniences of the 
requirements by the common law to entitle the gran¬ 
tor or ground rent landlord to reenter, which must 
remain rules of property until changed by the legis¬ 
latures,*^® have given rise to statutes to afford re¬ 
lief in ejectment cases, in England*^® and in this 
country.®® They substitute the service of a dec¬ 
laration in ejectment on the tenant in possession, 
for a formal demand of the rent and a reentry; 
and thus relieve the landlord of embarrassment at¬ 
tending the exercise of that right.®^ 

Conditions precedent. Generally speaking eject¬ 
ment will not lie unless the steps have been taken 
which were necessary to the exercise of the right to 
reenter reserved in the deed;®® but no previous act¬ 
ual entry on the premises is necessary, a right to en¬ 
ter for condition broken, and to immediate posses¬ 
sion, being all that is necessary.®® 

Where ejectment was brought for the nonpay¬ 
ment of rent, and the proceedings were according 
to the common law, a strict demand of the rent, 
made with all the niceties required by the common 
law, was essential.®^ However, by statute, this 
strict demand may be dispensed with and the action 
of ejectment maintained without demand of rent 


67. N.T.—^Van Rensselaer v. Hayes, 
5 Den. 477. 

28 aj. p 877 note 41. 

Estate in ground rent as realty see 
supra $ 2. 

Estate in ground rent as descendible 
or devisable see supra S 7. 

6a statute abrogatlv right of dis¬ 
tress 

Where the right of reentry is re¬ 
served and given to the grantor or 
lessor, in a grant or lease, in default 
of a sufSLciency of goods and chattels 
whereon to distrain for the satisfac¬ 
tion of any rent due, such reentry 
may be made, under a statute abro¬ 
gating the right of distress, at any 
time after default in payment of 
such rent, provided the requisite 
statutory notice has been given.— 
Hereford v. Ballard, 89 N.Y. 147, *6 
Transcr.A. 296. 

69. La.—City of 'New Orleans v. 

Oamp, 29 So. 340, 105 La. 288. 

28 C.J. p 877 note 45. 

7a N.Y.—G-arrett v. Scouten, 8 
Den. 884. 

71- N.Y.—Garrett v. Scouten, su¬ 
pra. 

TSj Gteu—Swell V. Oliver, 61 Gau 248. 
La.—City of New Orleans v. Oamp, 
29 So. 840, 105 La. 288. 


73. U.S.—^Newman v. Keffer, C.O., 18 
P.Cas.No.10,177, Brunn.Coll.Cas. 
802, 33 Pa 442 note. 

28 C.J. p 878 note 51. 

74, N.Y.—^Tyler v. Heidorn, *46 Barb. 
439—^Main v. Green, 32 Barb. 448. 

7B, N.Y.—^Tyler v. Heidorn, 46 Barb. 
489. 

28 C.J. p 878 note 58. 

7a N.Y.—^Tyler v. Heidorn, supra 
28 C.J. p 878 note 54. 

77- Pa—^Kenege v. Elliot, 9 Watts 
258. 

28 CJ. p 878 note 56. 

7a Pa—McCormick v. Connell, 6 
Serg. & R. 151. 

79. Pa—^McCormick v. Connell, su¬ 
pra 

28 C.J. p 878 note 58. 

80, Va—Leonard v. Henderson, 23 
Gratt 881, 64 Va 381. 

Xn, ICarylaiLd statutes sriving the 
lessor in an ordinary lease an action 
of ejectment on the nonpayment of 
rent have been held applicable to 
leases reserving ground rents.— 
Campbell v. Shipley, 41 Md. 81. 
m New York 

(1) The statutes giving the reme¬ 
dy of ejectment in place of demand 
and reentry are not limited to rent 
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service, but are applicable to all cas¬ 
es where there was a right to re¬ 
enter at common law.—^Main v. Coop¬ 
er, 25 N.Y. 180—^Van Rensselaer v. 
Ball. 19 N.Y. 100. 

(2) The statute abolishing distress 
for rent did not defeat the remedy 
of reSntry by ejectment.—^Van Rens¬ 
selaer V. Slingerland, 26 N.Y. 580. 

28 C.J. p 878 notes 62, 63. 

An ordinary landlord and tenant 
act authorizing proceedings to recov¬ 
er possession of premises for non¬ 
payment of rent does not authorize 
proceedings against a ground ten¬ 
ant in fea—^McDermott v. Mcllwain, 
75 Pa. 841—^Leinbach v. Kaufman, 1 
A. 348, 1 Pa.Cas. 12—28 C.J. p 871 
notes 87, 88. 

8L Va.—^Leonard v. Henderson, 28 
Gratt 381, 64 Va. 831. 

28 C.J. p 878 note 60. 

82. Pa-—Newman v. Rutter, 8 Watts 
5L 

8a N.Y.—Tyler v. Heidorn, 46 
Barb. 489. 

84i N.Y.—^Tyler v. Heidorn, supra. 
Requisites of demand at common 
law see supra subdivision a of 
this section. 
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first having been made, the statute making the 
commencement of the action of ejectment stand in 
the place of such demand.^® A statutory notice has 
been held sufficient which did not state that the 
conditions of the lease had been broken.87 

Where the statute^® or stipulations in the ground 
rent deed^s so provide, the remedy by ejectment is 
not available until after distress has proved to be 
insufficient. 

The provisions of a statute requiring as a condi¬ 
tion precedent to the maintenance of an action for 
the recovery of real property or the possession 
thereof that plaintiff or his predecessor in title 
should have been seized or possessed of the prem¬ 
ises in question within twenty years of the com¬ 
mencement of the action do not apply to an action 
to enforce a clause in a ground rent deed reserving 
the right of reentry in case of default in payment of 
the rent and failure to find sufficient distress on the. 
premises.^® 

Time to sue and limitations- An action to recov¬ 
er the premises for nonpayment of ground rent 
must be brought within the time prescribed by stat- 
ute.^^ 

Defenses, When plaintiff, in an action of eject¬ 
ment, seeks to recover under a different title, in 
hostility to all rights under the grant, defendant can 
set up adverse possession as a defense but, when 
the action is brought because of the nonpa 3 rment of 
rent reserved in a lease in fee, then, as defendant 


claims under precisely the same title and instru¬ 
ment, his possession cannot be adverse nor will 
the action be barred by the statute of limitations.^^ 

Who may sue; parties plaintiff. Ejectment, 
when available as a remedy, may be maintained by 
the grantor®® or his successors in interest®® includ¬ 
ing his assignees.®*^ 

Devisees or heirs of the ground rent owner may 
maintain ejectment for failure to pay rent which 
has accrued since they took under the will or by 
descent,®® but not as to rent which had become pay¬ 
able in the lifetime of the testator or ancestor.®® 
One of several heirs may maintain ejectment to re¬ 
cover his portion of land subject to ground rent, 
without joining the other heirs.^ 

Executors of one who has granted land in fee, 
subject to a ground rent, cannot maintain ejectment 
for the nonpayment of such rent.2 

Who may he sued; parties defendant. Eject¬ 
ment, when available as a remedy, may be brought 
against the person in possession of the premises un¬ 
der the ground rent deed, whether it is the original 
grantee or his successor in title or interest.® 

Judgment, A judgment in ejectment by plaintiff's 
predecessor in title is conclusive on defendant as to 
plaintiff's title, and mere neglect to enforce the 
right by a writ of possession, unless the statute of 
limitations has run, will not invalidate the judg¬ 
ment.^ 


GROUP. A number of persons or things existing . orderly form, or arrangement.® 

or brought together with or without interrelation, | GROUP DTSURANOE. See the C.J.S. title Insur- 


85. N.T.—^Hosford v. Ballardp 89 N. 
T. 147, 6 Transcr.A. 296. 

28 C.J. p 878 note 69. 

86 . N.T.—Cruger v. McLaury, 41 N. 
T. 219, 37 How.Pr. 656 note. 

28 C.J. P 879 note 70. 

87. N.Y.—Van Rensselaer v. Smith, 
27 Barb. 104. 

88 . N.J.—^Den v. Craig, 15 N.J.Law 
191. 

28 C.J. P 879 notes 73, 76. 

89. Pa.—^Newman v. Rutter, 8 Watts 
51. 

28 C.J. p 879 note 72. 

Stlpulatioiui held not to Impose as 
ooxiditioxL precedent failure of prior 
distress.—^Martin v. Rector, 23 N.B. 
893, 118 N.T. 476—28 C.J. p 879 note 
76. 

9a N.T.—^Tyler v. Heidom, 46 Barb. 
439. 

91. N.T.—City of New Orleans v. 

Camp, 29 So. 340, 106 I-a. 288. 

28 C.J. p 877 note 44 [a]. 


98. N.T.—^Tyler v. Heidorn, 46 
Barb. 439. 

93. N.T.—^Tyler v. Heidom, supra— 
Kavanaugh v. Cohoes Power & 
Light Corp., 187 N.T.S. 216, 114 
Misc. 590. 

Right of tenant to assert adverse 
possession generally, see supra S 
10 . 

94. N.T.—^Tyler v. Heidom, 46 Barb. 
439—^Kavanaugh v. Cohoes Pow¬ 
er & Light Corp., 187 N.T.S. 216, 
114 Misc. 590. 

95 . N.T.—Cagger v. Lansing, 64 N. 
T. 417, affirming 4 Hun 812. 

28 C.J. p 879 note 82. 

9 a N.T.—^Main v. Cooper, 25 N.T. 
180—^Van Rensselaer v. Beill, 19 N. 
T. 100, affirming 27 Barb. 104. 

97. N.T.—Van Rensselaer v. Slinger- 
land, 26 N.T. 580. 

28 C.J. p 879 note 84. 
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9a N.T.—Van Rensselaer v. Hayes, 
5 Den. 477. 

28 C.J. p 879 notes 86, 87. 

9a N.T.—^Van Rensselaer v. Hayes, 
supra. 

1 . N.T.—Cruger v. McClaughry, 61 
Barb. 642. 

a N.T.—^Van Rensselaer v. Hayes, 6 
Den. 477. 

28 C.J. p 879 note 91. 
a N.T.—^ain v. Green, 32 Barb. 
448. 

28 C.J. p 879 note 93. 

4. N.T.—Cagger v. Lansing, 4 Hun 
812, affirmed 64 N.T. 417. 
a standard D. 

Single name as ‘^gzoxip’’ 

In construing an Australian ballot 
statute, it has been held that one 
name, under a distinct caption or 
column, as designating the only can¬ 
didate nominated by a particular 
party, may constitute “a group," just 
as much so as though there had 
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ance § 15, also 28 C.J. p 879 note 2. 

G-BOUSE. The common, or Scotch, ptarmigan or 
moorhen; a gallinaceous game bird with feathered 
feet.2 

GBOUT. As a noun, a thin watery concrete in 
which the proportion or hulk of water is large,^ 
the term being applied to any mortar in a thin or 
fluid stated It has been distinguished from "con¬ 
crete” see 15 C.J.S. p 803 note 36. 

As a verb, to fill up or finish with, or as with, 
grout.5 

Grouting, Described as a thin concrete consist¬ 
ing of the proper proportions of sand, stone, and 
cement.® As used in a contract for the construc¬ 
tion of bridge piers, the term is said to be the same 
as ^^eing laid flush with mortar.”^ 

GBOVE. See the C.J.S. title Woods and Forests 
§ 1, also 28 C.J. p 880 notes 7, 8 and 71 C.J. p 3 
note 15. 

GROW. In its intransitive sense, to become, to de¬ 
velop by degrees, to pass by degrees into a state or 
condition;® to spring up and come to maturity, as 
a plant; to be developed or produced by vegeta¬ 
tion, as a fruit, or by animal processing, as hair; 
hence to thrive, to increase in size by a natural or 
organic process, to increase in bulk by gradual as¬ 
similation of new matter into the living organism— 
said of animals, plants, and their organs.® 


38 C.J.S. 

In its transitive sense, to cause to grow;^® to cul¬ 
tivate, to produce, to raise.^i 

Growing, Applied to crops, it means producing 
by means of fertilization and cultivation.^® Veg¬ 
etable bodies are "growing” while their bulk is be¬ 
ing enlarged by the natural addition of matter 
through ducts.i® 

"Growing” has been compared with, or distin¬ 
guished from, "processing’ll^ and “standing.”!® 

Grown, Raised.!® When applied to crops and 
the like "grown” by someone, the word imports that 
they were produced by agencies set in motion by 
such person.!^ 

Growing up in crime, A term sometimes applied 
to a youth who is incorrigible; and construed as 
referring, not only to a minor who is a criminal, but 
also to a status, a tendency in the direction of 
crime.!® 

Other phrases employing the verb or its parti¬ 
ciples are set out in the note.!® 

GROWER. One who grows something.^® The term 
has been held inapplicable to a merchant doing a 
wholesale business in certain horticultural prod¬ 
ucts.®! 

GROWLERw Slang, in the United States, for a 
vessel, as a pitcher, jug, pail, or can, brought by a 
customer for beer.®® 

GROWTH. A generic word whose meaning is not 


■been a name for each office, on the 
ballot.—^Hope v. Flentgre, 41 S.W. 
1002, 1006, 140 Mo. 290, 47 Li.K.A. 
806. 

2. Century D. 

As deflned by statute^ the term in¬ 
cludes '"ruffed srrouse, partridg'e 
and every member of the grouse 
family."—^People v. Hesterberg, N. 
T., 29 S.Ct 10, 211 U.S. 81, 36,* 53 la, 
Ed. 75. 

3. U.S.—^Asbestos Shingle, Slate & 
Sheathing Co. v. H. W. Johns- 
Manville Co., C.C.N.T., 189 F. 608, 
610. 

4. U.S.—^Donaldson v. Rohsament, C. 
C-N-.T., 170 F. 192, 193. 

5. Webster New Int.D. 

6. Mo.—^Fellows V. Dorsey. 157 S. 
W. 995, 998, 171 Mo.App. 289. 

7. Tenn.—Sullivan County v. Ruth, 
69 S.W. 138. "140, 106 Tenn. 86. 

ii, ‘^^bster New Int. D. 

^ .Iowa*—^Kennedy v. State Board 
Aaeessment and Review, 276 N. 
2^6, .224 Iowa 406. 

iMt 'Ifijwat^Kennedy v. State .Board 
bjt/6f :As4e8Bna6nt! and Review, supra. I 


Philippine.—^Molina v. Rafferty, 38 
Philippine 167, 171—Molina v. Raf¬ 
ferty, 37 Philippine 646, 654. 

11. Philippine.—^Molina v. Rafferty, 
38 Philippine 167, 171—Molina v. 
Rafferty, 37 Philippine 646, 664. 

12. Iowa.—Kennedy v. State Board 
of Assessnient and Review, 276 N. 
W. 206, 206, 224 Iowa 406. 

13. Mont.—^Ford v. Sutherlln, 2 
Mont. 440, 442. 

14. Iowa.—^Kennedy v. State Board 
of Assessment and Review, 276 N. 
W. 205, 206, 224 Iowa 406. 

IB. Mont.—^Pord v. Sutherlin, 2 
Mont. 440, 442. 

16b Ky,—Burley Tobacco Growers* 
Co-op. Ass*n V. City of Carroll¬ 
ton, 270 S.W. 749, 760, 208 Ky. 270. 

17. N.D,—^Donovan v. St. Anthony & 
D. m. Co., 76 N.W. 809, 810, 7 N.D. 
613, 66 Am.S.R. 674. 

^‘Flsh are not ^grown’ as wheat, 
hops, or tobacco are "grown.* ’*—^Mo¬ 
lina V. Rafferty, 37 Philippine 545, 
654. 

18. Neb.—Scott v. Flowers, 84 N.W. | 

81, 82, 60 Neb. 676. I 

1.124 


Juvenile delinquency generally see 
the C.J.S. title Infants §§ 93-102, 
also 31 C.J. p 1094 note 76-p 1112 
note 20. 

A single offense held not to con¬ 
stitute growing up in idleness or 
crime.—^Kahm v. People, 264 P. 718, 
720, 83 Colo. 300. 

19- (1) ‘"Grow due.**—Somers Brick 

Co. V. Souder, 61 A. 840, 842, 70 N.J. 
Bq. 388—28 C.J. p 880 note 12 [aj. 

(2) “Growing and standing.’*— 

Ford V. Sutherlin, 2 Mont. 440, 442. 

(3) “Growing crop** see Crops § 1 
b. 

(4) “Growing out of and inciden¬ 
tal to . . . employment,** and re¬ 

lated phrases see the C.J.S. title 
Workmen’s Compensation Acts § 208 
et seq., also 71 C.J. p 642 note 19 
et seq. 

20 . Webster New Int.D. 

Grower of potatoes 

Eng,—Cook V. Dunn, 87 L.J.K.B. 364. 

21. Pl€L—Quigg V. State ex rel. Mil¬ 
ler, 199 So. 489, 490, 145 Fla. 431. 

22. N.Y.—<Jullinan v. Horan, 102 
N.T.S. 132, 185, lie App.Div. 711. 



38 C.J.S. 


GROWTH—QUABANTOR 


always construed by its definition but oftentimes by 
the intent in which it is used.23 It has been defined 
as meaning anything produced, a product; that 
which has grown or is growing.24 

QBUARn. The principal officers of a forest.^^ 

GRUB. To clear or break up the surface of land 
by digging, to remove roots, etc., therefrom.26 As 
usually understood by farmers, the term is distin¬ 
guished from ‘'clear.’^27 

GRUBSTAKE and GRUBSTAKE CONTRACT. 
See the C.J.S. title Mines and Minerals §§ 3, 249, 
also 40 C.J. p 743 notes 9-16, p 1154 note 37-p 1155 
note 63. 

GRUESA* In Spanish generally a gross; and in 
Spanish ecclesiastical law, the chief revenue of a 

prebendary.28 

GUADALUPE HIDALGO, TREATY OP. A treaty, 
dated February 2, 1848, between the United States 
and Mexico, terminating the Mexican War.^^ 

GUADIA. In old European law, a pledge; also, 
a custom. Sometimes spelled "wadia.^^*® 

GUANO. A substance found in great abundance 
on some coasts or islands frequented by sea fowls. 


and composed chiefly of their excrement;®^ orig¬ 
inally applied either to the unconsolidated or the 
consolidated deposits of bird droppings generally 
found on islands, sometimes in caves.^^ 

GUARANTEE. Used in its truly technical sense, 
either as the person to whom a guaranty is given, 
or as the collatexalj 5 :dertaking to answer for the 
debt or default of another, being then a variant 
form of the word “guaranty,” see Guaranty § 1. 

The word, however, is frequently employed in 
business transactions, in a nontechnical sense, to 
an nrjgmal^ primary obligation, rather than 
a collateral undertaldng, the question being one of 
intention, depending, of course, on the circumstanc- 
es.^® 

As a ^rb, it may be used, not. in a technical le¬ 
gal sense, but as synonymous with “agree,”34 «as- 
sume liability” see 7 C.J.S. p 106 note 37, “insure, ”35 
^^romise,”36 “secure,” or “warrant.”37 

GUARANTOR. In its technical sense, as a party 
to a contract of guaranty and liable thereunder sec 
Guaranty § 1. 

The term is sometimes used to describe those lia¬ 
ble for the safety of others, or to indicate the de¬ 
gree of care required of them.33 


23. N,H.—^Liord v. Meader, 60 A. 
434, 436, 73 N.H. 185. 

"Timbex” and ''growth” are not 
synonTmons even when the latter is 
manifestly used to relate to timber 
growth. 

Iowa.—Baker v. Kenney, 124 N.W. 
901, 904, 145 Iowa 638, 646, 139 Am. 
S.R. 456. 

N.H.—Lord v. Meader, 60 A. 434, 435, 
73 N.H. 186. 

24. Iowa.—Baker v. Kenney, 124 N. 
W. 901, 904, 145 Iowa 638, 139 Am. 
S.R. 456. 

Applied to timber lands 

“Growth” held restricted to the en¬ 
largement and increase of trees val¬ 
uable for timber and wood.—^Pejep- 
scot Paper Co. v. State, 184 A. 764, 
767, 134 Me. 238. 

"Growth half-peimy” 

A tax or rate paid in some places 
for the tithe of every fat beast, ox, 
or other unfruitful cattle.—^Black L.D. 

25. Black L.D. 

26. Webster New Int,D. 

"Grabbing” 

<1) As used In a railway construc¬ 
tion contract “grubbing” means tak¬ 
ing out the roots, stumps, and ob¬ 
stacles imbedded In the surface of 
the ground along right of way, ex¬ 
cept where not reauired on account 


of cuts or fills.—Cervien v. Erickson 
Constr. Co., 162 P. 567, 668, 94 Wash. 
600. 

(2) In a contract for clearing a 
lake site, “no grubbing” meant that 
contractor was not required to re-‘ 
move stumps of trees. cut down.— 
■Wentzel v. Lake Lotawanna Devel¬ 
opment Co., 48 S.W.2d 185, 194, 226 
Mo.App. 960. 

27. Ill.—^Holmes v. Stummel, 16 Ill. 
412, 414. 

28. Escriche Diccionarlo. 

29. Black L.D. 

Somewhat modified by the treaty 
with Mexico of 1853 by which a 
large territory was acquired from 
Mexico.—^Black L.D. 

See also Gadsden Purchase 37 C.jr.S. 
p 1420 note 75. 

30. Black L.D. 

3L Webster New IntD. 

32. Austr,—Cuming Smith & Co. 
Ltd. V. Melbourne Haxbour Trust 
Commissioners, 2 Austr.C.L.R. 736, 
741. 

As fextlllaex 

(1) “It is common knowledge, that 
guano, in its varied manipulated 
forms, is a fertilizer.”—Pacific Gua¬ 
no Co. V. Mullen, 66 Ala, 582, 689. 

(2) V<>uano” does not include ev¬ 
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ery kind of fertilizer used for agri¬ 
cultural purposes.—^Planters’ Mut. 
Ins. Co. V. Engle, 52 Md. 468, 481. 
Phrase construed 

“Guano islands.”—Whiton v. Al¬ 
bany City Ins. Co., 109 Masa 24, 29. 

33. Ill.—^Vermont Marble Co. v. 
Bayne, 190 N.E. 291, 294, 356 111. 
127. 

Phrases construed 

“Guaranteed dividend stock” and 
“guarantee, stock” .see Building and 
Loan Associations §§ 22, 23. 

34. N.T.—^Pathe Exchange v. Bray 
Pictures.' Corporation, 247 N.T.S. 
476, 480, 281 App.Div. 465. 

3& Mo.—Wells V. Thomas W. Gar¬ 
land, Inc., App., 39 S.W.2d 409, 411. 

36. N.T.—^Pathe Exchange v. Bray 
Pictures Corporation, 247 N.T.S. 
476, 480, 231 App.Div. 465. 

37. Mo.—^Wells V. Thomas W. Gar- 
. land, Inc., App., 39 S.W.2d 409 

411. 

38. Ky.—City of Louisville v. Red- 
mon, 96 S.W.2d 866, 868, 266 Ky 
300. 

Carriers as Insurers or gruarantort 
see generally Carriers § 71 et seq., 
carriers of goods or live stock, and 
S 676 et seq., passenger carriers. 
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GUARANTY 

L DEFINITIONS, NATTTEE, AND ESSENTIALS IN G-ENEBAL 


§ 1 


§ 1. Definitions 

A guaranty Is a collateral undertaking by one person 
to answer for the payment of a debt or the performance 
of some contract or duty In case of the default of another 
person who Is liable for such payment or performance in 
the first Instance. 

A '"guaranty” or "guarantee” may be generally 
defined as a collateral promise or undertaking by 
one person to answer for the payment of some debt 
or the performance of some contract or duty in 


case of the default of another person, who in the 
first instance is liable for such pa 3 rment or perform¬ 
ance a collateral promise or undertaking to pay a 
debt owing by a third person in case the latter does 
not pay.^ It is an agreement by one person to an¬ 
swer to another for the debt, default, or miscar¬ 
riage of a third person ;3 and, as has been pointed 
out, the latter is the definition given by statute in a 
number of jurisdictions.^ 


1. U.S.—Pavlantos v. Garoufalis, C. 
C.A.N.M., 89 P.2d 203—Mellon Nat. 
Bank v. Citizens Bank & Trust Co 
of Camden, C.C.A.Ark., 88 F.2d 128, 
certiorari denied Citizens Nat. 
Bank & Trust Co. v. Mellon Nat. 
Bank, 58 S.Ct. 21, 802 U.S. 702, 82 L. 
Ed. 642—Yangrtsze Rapids S. S. Co., 
Federal, Inc., U. S. A., v. Deutsch- 
Asiatische Bank, C.C.A.China, 59 
F.2d 8, 12, citing: Corpus Juris— 
Home Title Ins. Co. v. U. S., D.C. 
N.Y., 41 !P.2d 793, reversed on oth¬ 
er grrounds, C.C.A., 60 F.2d 107, 
certiorari grranted U. S. v. Home 
Title Ins. Co., 62 S.Ct. 35, 284 U. 
S. 606, 76 L.Ed. 619, and affirmed 
52 S.Ct 819, 286 U.S. 191, 76 L. 
Ed. 696—^Hudepohl Brewing: Co. v. 
Bannister, D.C.S.C., 46 F.Supp. 201 
—Border Nat Bank of Eagle Pass, 
Tex. V. American Nat Bank of 
San Francisco, Cal., C.C.A.Tex., 282 
F. 73, error dismissed and certio¬ 
rari denied 43 S.Ct 96, 260 U.S. 701, 
732, 67 L.Bd. 471. 

Arlz.—Dykes v. Clem Lumber Co„ 
118 P.2d 464, 58 Ariz. 176. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356. 

Conn.—Bronx Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 1 
Gonn. 314. 

Del.—^AJax Rubber Co. v. Gam, 161 
A. 831, 4 W.W.Harr. 264. 

Ill.—Kreizelman v. Stevens, 86 N.E. 
2d 532, 311 IltApp. 161, affirmed 44 
N.E.2d 873, 381 Ill. 73—Common¬ 
wealth Trust & Savings Bank v. 
Hart, 268 Ill.App. 822—^Frenkel v. 
Ragen, 257 IlLApp. 110, 114, quot¬ 
ing Corpus Juris. 

La.—Reconstruction Finance Corpo¬ 
ration V. Mickelberry, 179 So. 49, 
61, 189 La. 106, quoting Corpus 
Juris. 

Mass.—Charlestown Five Cents Sav. 
Bank v. Wolf, 36 N.E.2d 390, 809 
Mass. 647. 

Mont—^Doorly v. Butte & Western 
Silver Mines, 230 P. 779, 780, 71 
Mont 529, citing Corpus Juris, 
N.Y.—Pink v. Investors Syndicate Ti¬ 
tle & Guaranty Co., 286 N.Y.S. 166,. 
246 App.Div. 172, affirmed 6 N.E.2d 
414, 273 N.Y. 488. 

N.C.—Wachbvia 'Bank & Trust Co. v. 
Clifton, 166 S.E. 334, 203 N.C 483, 
94 ' A.L.R. 725*—Hickory Novelty 


Co. V. Andrews, 123 S.E. 314, 188 
N.C. 69. 

OkL—Commonwealth; Cotton Oil Co. 
V. Lester, 9 P.2d 738, 166 Okl. 
93. 

S.C.—McGee v. F. W. Poe Mfg. Co., 
180 S.E. 48, 176 S.C. 288, 99 A.L.R. 
1468. 

Tenn.—^Villlnes v. Parham-Lindsey 
Grocery Co., 6 TenmApp. 264. 

Tex.—Wood V. Canfield Paper Co., 6 
S.W.2d 748, 117 Tex. 399—Pittinger 
V. Southwestern Paper Co. of Port 
Worth, Civ.App.. 161 S.W.2d 922 
—^Austin V. Guaranty State Bank 
of Copperas Cove, Civ.App., 300 
S.W. 129, 132, citing Corpus Ju¬ 
ris. 

Va.—^Patterson v. Shaver, 182 S.E. 
261, 262, 166 Va. 298, citing Corpus 
Juris—Bourne v. Board of Supers 
of Henrico County, 172 S.E. 246, 
161 Va. 678—Cobb v. Vaughan & 
Co., Bankers, 126 S.K 77, 141 Va. 
100, 43 A.L.R. 177. 

Wash,—^Robey v. Walton Lumber Co., 
136 P.2d 96, 101, citing Corpus Ju¬ 
ris. 

28 C.J. p 886 note 3. 

Stmilar deflnitious 

<1) A contract of guaranty exists 
where one lends his credit for the 
benefit of another, but under an ob¬ 
ligation which is separate and dis¬ 
tinct from that of the principal debt¬ 
or, whereby he renders himself sec¬ 
ondarily or collaterally liable on ac¬ 
count of any inability of the prin¬ 
cipal to perform his own contract.— 
Durham v. Greenwold^ 3 S.K2d 686, 
188 Ga. 165—^Arkansas Fuel Oil Co. 
V. Young, 16 S.E.2d 909, 66 Ga.App. 
83—^Etheridge v. W. T. Rawleigh 
Co., 116 S.E. 903, 29 Ga.App. 698. 

(2) A collateral undertaking to an¬ 
swer for another’s liability.—In re 
Ford, D.C.Wash., 14 F.2d 848. 

(3) A collateral agreement for per¬ 
formance of. another’s undertaking. 
—^Kelly-Springfield Tire Go. v. Ham¬ 
ilton, 91 S.W.2d 193, 230 Mo.App. 430. 

<4) A collateral and secondary 
contract to be answerable for pay¬ 
ment of debt of another who himself 
remains liable.—^National City Bank 
of St Louis, Mo. V. Taylor, Tex.Civ. 
App., 293 S.W. 613. 
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(5) Other similar definitions. 

N.Y.—Ollendorff Watch Co. v. Pink, 
17 N.B.2d 676, 279 N.Y. 32, revers¬ 
ing 300 N.Y.S. 1176, 263 App.Div. 
73. 

Okl.—Gravelle v. Pollock Stores Co. 

of Talihina, 267 P. 478. 131 OkL 20. 
28 C.J. p 886 note 8 [a]. 

2. U.S.—In re Ford, D.C.Wash., 14 
F.2d 848. 

La.—^Reconstruction Finance Corpo¬ 
ration v. Mickelberry, 179 So. 79, 
51, 189 La. 105, quoting Corpus 
Juris. 

28 C.J. p 886 note 4. 

3. N.Y.—:Pink v. Investors Syndicate 
Title & Guaranty Co., 285 N.Y.S. 
166, 246 App.Div. 172, affirmed 6 N. 
E.2d 414, 273 N.Y. 483. 

N.C.—^Hickory Novelty Co. v. An¬ 
drews, 128 S.R 814, 188 N.C. 59. 
Wash.—Robey v. Walton Lumber Co., 
136 P.2d 95, 101, citing Corpus Jtu 
ris. 

28 C.X p 886 note 6. 

4. U.S.—^Atlas Assur. Co., Limited, 
of London, England v. Lawrence, 
C.C.A.N.D., 84 F.2d 401, North Da¬ 
kota statute. 

Mont—Peterson v. Nelson, 262 P. 
368, 77 Mont 639—^Anderson v. 
Border, 244 P. 494, 498, 76 Mont 
516—^Butte. Machinery Co. v. Car¬ 
bonate Hill Mining Co., 242 P. '956, 
75 Mont 167—State v. Reynolds, 
22d P. 525, 68 Mont 572. 

OkL—Thomas v. Williams, 49 P.2d 
567, 173 Okl. 601—Lehr v. Melton, 
44 P.2d 111, 172 OkL 160—Oppen- 
heim v. National Surety Co., 231 P. 
1076, 105 Okl. 223. 

5. D.—Clark County v. Howard, 237 
N.W. 661, 68 S.D. 457, followed in 
237 N.W. 664, 58 S.D. 466. 

28 C.J. P 886 note 6. 

Xu Califonila 

(1) The definition stated in the 
text 'was formerly incorporated in 
the code.—^Everts v. Matteson, 182 P. 
2d 476, prior opinion, App., 124 P.2d 
686—Ingalls v. Bell, 110 P.2d 1068, 
48 Cal.App.2d 856—Birkhofer v- 
Krumm, 40 P.2d 653, 4 Cal.App.2d 43 
—^Rice Securities Co. v. Daggs, 218 
P. 484, 63 CaLApp. 273. 

(2) But a recent statute abolishes 
the distinction between guaranty and 

.suretyship and defines a surety or 
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Parties. The one executing the guaranty is called 
the guarantor the one to whom the guaranty is 
given is the guarantee or creditor;® and the person 
whose debt, conduct, or contract is guaranteed is 
known as the principal or principal debtor J A guar¬ 
antor has been defined as one who engages that the 
principal obligation shall be paid or performed;® 
also as one who guarantees the solvency of his prin¬ 
cipal.® 

§ 2. Nature and Essentials in General 

A guaranty in its technical sense is collaterai to, and 
made independently of, the principal contract which is 


guaranteed; and the guarantor’s liability is secondary 
rather than primary or original. 

A guaranty in its technical and legal sense has re¬ 
lation to some other contract or obligation with ref¬ 
erence to which it is a collateral undertaking; it is 
a secondary and not a primary obligation.^® A guar¬ 
anty can exist only where there is some principal or 
substantive liability to which it is collateral; if there 
is no primary liability on the part of the third per¬ 
son, either express or implied, that is, if there is no 
debt, default, or miscarriage, present or prospective, 
there is nothing to guarantee and hence there can be 
no contract of guaranty.ii In a strict or collateral 


iTuarantor as "'one who promises to 
answer for the debt default, or mis- 
cazTiasre of another, or hypothecates 
property as security therefor.**—^In- 
cralls V. Bell, supra. 

5. U.S.—^In re Ford, D.C.Wash., 14 
F.2d 848. 

Cal.—^Everts v. Matteson, 132 F.2d 
476, prior opinion, App., 124 P.2d 
685. 

Okl.—Commonwealth Cotton Oil Co. 
V. Lester, 9 P.2d 738, 166 Okl. 93. 

6. Mont.—Doorly v. Butte & West¬ 
ern Silver Mines, 230 P. 779, 71 
Mont 529. 

N.C.—^Dallas v. Wagmer, 168 S.E. 
838, 204 N.C. 617. 

7. CaL—^Everts v. Matteson, 132 P. 
2d 476, prior opinion, App., 124 P. 
2d 685. 

Ga.—^Massell v. Prudential Ins. Co. 
of America, 196 S.E. 116, 67 Ga. 
App. 460. 

Okl.—Commonwealth Cotton Oil Co. 
V. Lester. 9 P.2d 738, 166 OkL 93. 

8. N.T.—^Barnett v. Wing, 16 N.T. 
S. 667, 62 Hun 126. 

28 aj. p 887 note 13. 

9. Ga.—Massell v. Prudential Ins. 
Co. of America, 196 S.EL 116, 67 
G6uApp. 460. 

la U.S.—^Pavlantos v. Garoufalls, C. 
aA.N.M.. 89 P.2d 203—^Mellon MTat 
Bank v. Citizens Bank & Trust Co. 
of Camden, C.C.A.Ark., 88 F.2d 128, 
certiorari denied Citizens Bank & 
Trust Co. V. Mellon Nat Bank, 58 
S.Ct 21, 302 U.S, 702, 82 L.Bd. 
542—Howell v. Commissioner of In¬ 
ternal Revenue, C.C.A., 69 F.2d 447, 
certiorari denied Howell v. Helver¬ 
ing, 64 S.Ct 864, 292 U.S. 664, 78 
L.BcL 1603—^Peterson v. Miller 
Rubber Co. of New York, C.C.A. 
Minn., 24 F.2d 69—^In re Ford, D.C. 
Wash., 14 F.2d 848. 

Ark.—^Biiscol v. American Southern 
Trust Co., 4 S.W.2d 912, 176 Ark. 
401—Gaster v. Ashley, 1 Ark. 326. 
Cal—Somers v. U. S. Fidelity & 
Guaranty Co., 217 P. 746, 191 CaL 
542>-lngaU8 v. Bell, 110 P.2d 1068, 
48 CaLApp.2d 356—^Imperial Wa- 
telr Co. No. 4 v. Meserve, 217 P. 
553, 62 CaLApp. 608. 

DciL—W. T. Rawleigh Co. v. War¬ 


rington, 199 A. 666, 9 W.W.Harr. 
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Ga.—^Durham v. Greenwold, 3 S.E. 
2d 685, 188 Ga. 166—^Arkansas Fuel 
Oil Co. V. Young, 16 S.E.2d 909, 
66 Ga.App. 83—Hartsfleld Co. v. 
Robertson, 173 S.E. 201, 48 Ga. 
App. 736—^Etheridge v. W. T. Raw¬ 
leigh Co., 116 S.E. 903, 29 Ga.App. 
698. 

Ill.—^Frenkel v. Hagen, 267 Ill.App. 

110, 114, quoting Oorptis Juris. 
Iowa.—^Foundation Press v. Bechler, 
233 N.W. 666, 211 Iowa 1217. 

La.—^Reconstruction Finance Corpo¬ 
ration V. Mickelberry, 179 So. 49, 
189 La. 105. 

Md.—^Kushnick v. Lake Drive Build¬ 
ing & Loan As8*n, 189 A. 446, 163 
Md. 638. 

Mass.—Charlestown Five Cents Sav. 
Bank v. Wolf, 36 N.B.2d 390, 309 
Mass. 647. 

Mich.—Mortgage & Contract Co. v. 
Linenberg, 244 N.W. 428, 260 Mich. 
142. 

Mo.—^Kelly-Springfield Tire Co. v. 
Hamilton, 91 S.W.2d 193, 230 Mo. 
App. 430. 

Mont—^Lyon v. Featherman, 261 P. 
268, 80 Mont 504—^Baroch v. Great¬ 
er Montana Oil Co., 225 P. 800, 70 
Mont 98. 

N.J.—Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 

N.Y.—^Pink v. Investors Syndicate 
Title & Guaranty Co., 286 N.Y.S. 
166, 246 App.Div. 172. 

N.C.—Wachovia Bank & Trust Co. 
V. Clifton, 166 S.K 384, 203 N.G 
483, 84 AL.R. 725. 

OkL—Thomas v. Williams, 49 P.2d 
667, 173 Okl. 601—Oppenheim v. 
National Surety Co., 231 P. 1076, 
105 Okl. 228. 

Or.—Coe V. American Fruit Growers, 
100 P.2d 284, 164 Or. 90. 

Tenn.—^Vlllines v. Parhcun-Lindsey 
Grocery Co., 6 Tenn.App. 254. 

Tex.—^Hughes v. Straus-Frank Co., 
Civ.App., 127 S.W.2d 682, affirmed 
Straus-Frank Co. v. Hughes, 166 
S.W.2d 619—Olson v. Smith, Civ. 
App., 72 S.W.2d 660, error dis¬ 
missed—^National City Bank of St 
Louis, Mo. V. Taylor, Civ.App., 293 
S.W. 618. 


Va.—^Bourne v. Board of Sup*rs of 
Henrico County, 172 S.E. 246, 161 
Va. 678—Cobb v. Vaughan & Co., 
Bankers, 126 S.E. 77, 141 Va. 100, 
43 A.L.R 177. 

28 C.J. p 887 note 15. 

«l>lreot» obligatiou 
A contract of guaranty has been 
said to be a contract for the direct 
payment of money.—^Anderson v. Fi¬ 
delity Union Casualty Co., 29 P.2d 
866, 137 CaLApp. 37—Mahana v. Al¬ 
exander, 263 P. 260, 88 Cal.App. Ill 
—^Tyson v. Reinecke, 146 P. 163, 26 
Cal.App. 696. 

II. U.S.—Mellon Nat Bank v. Citi¬ 
zens Nat. Bank & Trust Co. of 
Camden, C.C.A.Ark., 88 F.2d 128, 
certiorari denied Citizens Nat 
Bank & Trust Co. v. Mellon Nat. 
Bank, 68 S.Ct 21, 302 U.S. 702, 82 
L.Ed. 542—^Howell v. Commission¬ 
er of Internal Revenue, C.C.A., 69 
F.2d 447, certiorari denied Howell 
V. Helvering, 64 S.Ct 864, 292 U.S. 
664, 78 L.Ed. 1603—^Yangtsze Rap¬ 
ids S. S. Co., Federal, Inc., U. S. A., 
V. Deutsch-Asiatische Bank, C.C.A. 
China, 69 F.2d 8—Peterson v. Mil¬ 
ler Rubber Co. of New York, C.C.A. 
Minn., 24 F.2d 69—Schram v. Ded- 
erick, D.C.Mich., 42 F.Supp. 626, 
supplemented findings 44 F.Supp. 
366—Chicago Title & Trust Co. v. 
Pox Theatres Corporation,' D.C.N. 
Y., 16 F.Supp. 109, reversed on oth¬ 
er grounds, C.C.A., 91 F.2d 907. 

Ariz.—^Dykes v. Clem Lumber Co., 
118 P.2d 464, 68 Ariz. 176. 

CaL—Somers v. U. S. Fidelity & 
Guaranty Co., 217 P. 746, 749, 191 
CaL 642, quoting Corpus Juris — 
Ingalls V. Bell, 110 P.2d 1068, 43 
Cal.App.2d 356—Birkhofer v. 
Krumm, 40 P.2d 663, 4 CaLApp.2d 
43—^Meyer v. Moore, 237 P. 660, 72 
CaLApp. 367. 

III. —Frenkel v. Ragen, 267 Ill.App. 
110, 114, quoting Corpus Juris. 

Mo.—^Eberly v. Lehmer, App., 48 
S.W.2d 151. 

N.Y.—^Pink v. Investors Syndicate 
Title & Guaranty Co., 286 N.Y.S 
165, 160, 246 APP.D1V. 172, citing 
Corpus Juris. 

Okl.—Thomas v. Williams, 49 P.2d 
667, 173 OkL 601—Oppenheim v. 
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guaranty the obligation of the guarantor is that the 
principal is able and will perform his undertaking, 
or, if he fails, that the guarantor will pay the result¬ 
ing damages,12 and, if it can be seen that the person 
sought to be held is primarily liable, prior to the 
breach of the contract or duty by someone else, the 
contract in question is an original promise or under¬ 
taking and not one of guaranty.is Although a con¬ 
tract is in form to answer for the debt or default 
of another, if its leading purpose is to secure some 
benefit to the promisor or to promote his interest, 
it will be regarded as an original undertaking. 1“^ 
The use of the word ''guaranty*' or "guarantee" 


§ 2 

does , not necessarily import a guaranty contract, for 
these words are often used in the sense of promise 
or agreement importing an original obligation on 
the part of a person executing such contract 
but that construction is put on it only when it is 
plain that such was the intent of the parties.!® It 
is the nature of his obligation, and not his designa¬ 
tion as guarantor, that determines a person's status 
as such.!^ The question whether a contract is one 
of guaranty or a contract of some other nature, 
such as one of those distinguished infra §§ 4-6, is to 
be determined from the language used in the light 
of the subject matter and circumstances involved.!® 


National Surety Co., 281 P. 1076. 
105 Okl. 223. 

Va.—^Bourne v. Board of Sup*rs of 
Henrico County, 172 S.B. 246, 161 
Va. 678—Cobb Vr Vaughan & Co., 
Bankers. 126 S.B. 77, 141 Va. 100. 
43 A.L.R. 177. 

28 C.J. p 887 note 16. 

12. Cal.—Imperial Water Co. No. 4 
V. Meserve, 217 P. 558, 62 Cal.App. 
603. 

Ga.—^Atlanta Journal Co. v. Griggs, 
165 S.E. 921, 45 Ga.App. 807. 

Okl.—Thomas v. Williams, 49 P.2d 
667. 173 Okl. 601—Walter A. Wood 
Mowing & Reaping Co. v. Pam- 
ham, 33 P. 867, 1 Okl. 876. 

28 C.J. p 887 note 17. 

'"A guarantor . . . does not 
contract that the principal will pay, 
but simply that he is able to do so; 
in other words, a guarantor warrants 
nothing but the solvency of the prin¬ 
cipal.”—^Arkansas Fuel Oil Co. v. 
Young, 16 S.B.2d 909, 911, 66 Ga.App. 
38. 

13. Ala«—J. Zimmem*s Co. v. Gran- 
ade, 102 So. 210, 212 Ala. 172. 

Cal.—^Everts v. Matteson, 132 P.^d 
476, prior opinion, App., 124 P.2d 
685—^First Securities Co. v. Story, 
49 P.2d 862, 9 Cal.App.2d 270— 
Lindsay v. Mack, 43 P.2d 350, 5 
Cal.App. 2d 491—Southern Surety 
Co. V. Bank of Lassen County, 4 P. 
2d 952, 963, 118 CaLApp. 149, quot¬ 
ing Corpus Juris —^Meyer v. Moore, 
237 P. 650, 72 CaLApp. 367—Im¬ 
perial Water Co. No. 4 v. Meserve, 
217 P. 653, 62 Cal.App. 603. 

N.Y.—^Bernstein v. Singer, 287 N.Y.S. 
374, 248 App.Dlv. 685—^Pink v. In¬ 
vestors Syndicate Title & Guaran¬ 
ty Co., 286 N.Y.S. 165, 246 App.Div. 
172, affirmed 6 N.B.2d 414, 273 N. 
T. 483. 

Or.—Coe V. American Fruit Growers, 
100 P.2d 234, 164 Or. 90. 

Va—Cobb V. Vaughan & Co., Bank¬ 
ers, 126 S.E. 77, 141 Va 100, 43 
A.L.R. 177. 

28 C.J. P 887 note 19. 

Test 

Where the question is whether the 
promise is original, or collateral, the 
test is whether the credit is given to 


the person sought to be charged or 
some one else.—^Jones & Laughlin 
Steel Co. V. Graham, 194 IlLApp. 671, 
affirmed 112 N.E. 967, 273 Ill. 377. 

14L IJ.S.—Davis V. Patrick, Neb., 12 
S.Ct 68, 141 U.S. 479, 85 L.Bd. 826. 
Conn.—^Bronz Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 
Conn. 314. 

Okl.—^Thomas v. Williams, 49 P.2d 
667, 173 Okl. 601—Lindley v. Kelly, 
147 P. 1015, 47 Okl. 328. 

S.D.—Burt V. Gage, 208 N.W. 985, 
50 S.D. 208. 

Va—Cobb V. Vaughan & Co., Bank¬ 
ers. 126 S.B. 77, 141 Va 100, 48 
A.L.R. 177. 

28 C.J. p 888 note 20. 

Consideration as distinction between 
guaranty and suretyship see infra 
5 6 . 

”It is well settled that, where a 
promise is made in consideration of 
some pecuniary or business advan¬ 
tage which the promisor expects to 
obtain and which but for the prom¬ 
ise he could not enjoy, the promise 
is not a guaranty even though per¬ 
formance thereof will result in the 
payment of a debt owed by a third 
party to the promisee. In such case, 
the payment of the debt is merely 
incidental to the' main object and 
purpose which the parties had in en¬ 
tering into the contract.”—Coe v. 
American Fruit Growers, 100 P.2d 
234, 236, 164 Or. 90. 

15. U.S.—^Pan-American Bank & 
Trust Co. V. National City Bank 
of New York. C.C.A.N.Y., 6 F.2d 
762, certiorari denied 46 S.Ct. 18, 
269 U.S. 564, 70 L.Bd. 408—Border 
Nat. Bank of Eagle Pass, Tex. v. 
American Nat. Bank of San Fran¬ 
cisco, Cal., C.C.A.Tex., 282 F. 78, 
error dismissed and certiorari de¬ 
nied 43 S,Ct. 96, 260 U.S. 701, 732. 
67 L.Bd. 471. 

Ari?.—^Dykes v. Clem Lumber Co., 
118 P.2d 464, 58 Aria 176. 

Cal.—^First Securities Co. v. Story, 
49- P.2d 862, 9 Cal.App.2d 270— 
Yankelewitch v. Beach. 2 P.2d 498. 
116 CaLApp. 629—^Russ Lumber & 
Mill Co. V. People's Trust & Sav¬ 
ings Bank, 244 P. 984, 76 Cal.App. 
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438—^Meyer v. Moore, 237 P. 560, 72 
Cal.App. 367. 

N.Y.—^Pathe Exchange v. Bray Pic¬ 
tures Corporation, 247 N.Y.S. 476, 
231 App.Div. 466. 

Or.—Coe v. American Fruit Growers, 
100 P.2d 234. 164 Or. 90. 

Wash—Coughlin v. Smith, 1 P.2d 
215, 163 Wash. 290. 

28 C.J. p 886 note 8, p 888 note 21. 

16. Tex.—^Wood v. Canfield Paper 
Co., 5 S.W.2d 748, 117 Tex. 899. 

28 C.J. p 888 note 21. 

17. U.S.—^Pan-American Bank & 
Trust Co. V. National City Bank 
of New York. aC,A.N.Y., 6 F.2d 
762, certiorari denied 46 S.Ct. 18, 
269 U.S. 554, 70 L.Ed. 408. 

Cal.—^Everts v. Matteson. 132 P.2d 
476, prior opinion, App., 124 P.2d 
685. 

Tex.—Wood V. Canfield Paper Co., 6 
S.W.2d 748, 117 Tex. 399. 

18. U.S.—^Border Nat. Bank of Eagle 
Pass, Tex. v. American Nat. Bank 
of San Francisco, CaL, 282 F. 78, 
error dismissed and certiorari de¬ 
nied 43 S.Ct. 96, 260 U.S. 701, 732, 
67 L.Ed. 471. 

CaL—^Everts v. Matteson, 132 P.2d 
476, prior opinion, App., 124 P.2d 
685. 

Conn.—^Bronx Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 

Conn. 314. 

Masa—Charlestown Five Cents Sav. 
Bank v. Wolf, 36 N.B.2d 890, 809 
Mass. 547. 

Va—Cobb V. Vaughan & Co., Bank¬ 
ers. 126 S.E. 77. 141 Va 100, 43 A. 
L.R. 177. 

28 C.J. p 888 note 22. 

Agrreements held guaranties 

(1) In general. 

CaL—^Beck v. Shepherd Fruit Co., 
66 P.2d 188, 19 CaLApp.2d 590. 
Md,—Allen v. Self, 168 A. 64, 160 
Md. 240. 

S.D.—Clark v. Weiland, 227 N.W. 
193, 55 S.D. 644. 

Wis.—^In re Libby's Estata 209 N.W, 
698, 190 Wis. 692. 

66 C.J. p 42 note 76 [a]. 

(2) Seller's agreement to repay to 
purchaser of preferred stock face 
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Independent contract Although the guaranty, 
when concurrent with the original contract, may 
constitute a part thereof,and, as appears infra § 
26, be supported by the same consideration, the un¬ 
dertaking of the guarantor, as a general rule, is his 
own separate and independent contract, distinct 
from that of the principal debtor ;20 the guarantor 
is not a party to the contract between the principal 
and the guarantee,^! and the principal obligor is not 
a necessary party to the contract of guaranty .22 
The guaranty may be as broad as, or broader or 
narrower than, the principal contract, see infra § 


43; and, although the terms of the guaranty meas¬ 
ure the liability of the guarantor, they do not con¬ 
stitute the contract between the principal and the 
guarantee.23 

Personal contract A guaranty is a personal 
contract at large; it is not a pledge of any particu¬ 
lar fund.^^ 

§ 3. What Law Governs 

Generally the law of the place where the contract was 
made governs the validity, operation, and effect of a 
guaranty, unless performance is intended to take place 


value thereof and Interest accumulat- 
ingr within three years from date of 
agrreement if corporation issuing: 
stock defaulted was gruaranty.—^Pat¬ 
terson V. Shaver, 182 S.S. 261, 165 
Va. 298. 

(8) Mortgragre company’s written 
contract to purchase from bank notes 
evidencing: loans thereby at their 
face value, with accrued interest, on 
bank’s demand. In consideration of 
bank financing: mortgrag:e company’s 
loan to makers, was held g:uaranty 
of payment of notes on makers' de¬ 
fault.—^Bank of America Nat. Trust 
& Savlng:s Ass’n v. Lane Mortg:. Co., 
63 P.2d 1189, 18 Cal.App.2d 431. 

(4) Letter, agrreeing to pay an¬ 
other's note on delivery of collater¬ 
al attached, was held Intended as 
gruaranty, and not offer to purchase 
collateral.—Commercial Nat. Bank v. 
Bichardson,. 113 So. 152, 163 La. 933. 

(5) Where holder of vendor's con¬ 
ditional agp:eement to pay certain 
sum if mortgage on property should 
not • be paid indorsed and delivered 
it on transfer of property, he was 
liable, not as indorser of note, but 
as guarantor- of payment of mort- 
g:age.—^Makssnniuk v. Puceta, 181 N. 
B. 388, 279 Mass. 346. 

(6) An independent and collateral 
assumption of secondary liability for 
goods to be furnished to a third 
person is a guaranty.—Greenwold 
•Grift Co. V. Durham, 18 S.B.2d 346, 
191 Ga. 586—^Durham v. Greenwold, 
8 S.m2d 685, 188 Ga. 165—Btheridge 
V. W. T. Rawleigh Co., 116 S.B. 903, 
29 Ga.App. 698. 

Agrreements held not grnaraatlas 
U.S.—^Pan-American Bank & Trust 
Co, V. National City Bank of New 
-Tork, C.aA.N.Y.. 6 P.2d 762, cer- 
tiorarl denied 46 S.Ct. 18, 269 U. 
'B. . 564, 7,0 L.£Id. 408—Compania 
' Mexlcana de Cemento Portland v. 

.Waite, D.C.Pa., 196 P. 227. 

Aia.—J. Zimmem’s Co. v. Grauade, 
.102 So. 210. 212 Ala. 172. 

Ill—Bothschild y. Sears, Roebuck & 
Co., 282 ,lll.Apt>. 380—Sherrard 
State Bank v. Vernon, 243 IlLApp. 

College t. Minnesota 


Annual Conference, 236 N.W. 12, 
182 Minn. 501. 

N.J.—Schumann v. Fidelity Union 
Trust Co., 12 A2d 724, 127 N.J.Ba. 
249, aifflrming 8 A2d 852, 126 N.J. 
Ba. 349. 

N.Y.—Court Press v. Aronstein, 249 
N.Y.S. 70, 139 Misc. 146. 

•R.I.—^Industrial Trust Co. v, Arabian, 
28 A2d 761, -67 R.I. 356. 

Wash.—Coughlin v. Smith, 1 P.2d 
215, 163 Wash. 290. 

19- Mo.—Great Western Printing 
Co. V. Belcher. 104 S.W. 894, 127 
Mo.App. 133. 

28 C.J. p 888 note 23. 

20. U.S.—^Pavlantos v. Garonfalis, C. 
C.AN.M.. 89 P.2d 203—Mellon Nat 
Bank V. Citizens Bank & Trust Co. 
of Camden, C.C.A.Ark., 88 F.2d 128. 
certiorari denied Citizens Bank A 
Trust Co. V. Mellon Nat. Bank, 68 
S.Ct 21, 302 U.S. 702, 82 L.Bd. 
542—^Peterson v. Miller Rubber Co. 
of New York, C.C.AMlnn., 24 P. 
2d 59. 

Cal.—^Everts v. Matteson, 132 P.2d 
476, prior opinion, App., 124 P.2d 
685—Ingalls v. Bell. 110 P.2d 1068. 
43 Cal.App.2d 366—Security-First 
Nat Bank of Los Angeles v. Chap¬ 
man, 106 P.2d 431, 41 Cal.App,2d 
219—^Rice Securities Co. v. Daggs, 
218 P. 484, 63 Cal.App. 273—Im¬ 
perial Water Co. No. 4 v. Meserve, 
217 P. 653, 62 CaLApp. 603. 

FIcl—J ones v. McConnon & Co., 180 
So. 760, 100 Fla. 1168. 

Ga.—^Durham v. Greenwold, 3 S.B.2d 
686, 188 Ga. 165—^Arkansas Fuel 
Oil Co. V. Young, 16 S.B.2d 909, 66 
Ga.App. 83—^Hartsfleld Co. v. Rob¬ 
ertson, 173 S.B. 201, 48 Ga.App. 
786—^Etheridge v. W. T. Rawleigh 
Co., 116 S.B. 903, 29 Ga.App. 698. 

Ill.—Nolan V. Sloan; 26 N.B.2d 990, 
306 IltApp. 71 ^—^Frenkel v. Ragen, 
257 Ill.App. 110, 114, quoting Oor- 
pns gnzis. 

Mo.—^Kelly-Springfield Tire Co. v.- 
Hamilton, 91S.W.2d 193, 230 Mo. 
App. 430. 

Mont—Austin v. New Brunswick 
Fire Ins. Co. of New Brunswick, 
N.J., 108 P.2d 1036, 1040, 111 Mont 
192, quoting Corpus Juris—^Lyon v. 
Featherman, 261 P. 268, 80 Mont 
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604—^Anderson v. Border, 244 P. 
494, 76 Mont. 616—^Bmerson-Brant- 
ingham Implement Co. v. Raug- 
stad, 211 P. 306, 66 Mont 297. 

N.J.—^Marinelli v. Lombardi, 196 A. 

701, 16 N.J.Misc. 71. 

N.Y.—^Pink V. Investors Syndicate 
Title & Guaranty Co., 286 N.Y.S. 
155, 246 App.Div. 172, afiElrmed 6 
N.B.2d 414, 273 N.Y. 483—Klinke 
V. Samuels, 268 N.Y.S. 561^ 662, 
240 App.Div. 1008, citing Corpus 
Juris. 

R.I.—^Palma v. Notariannl, 157 A 422, 
62 R.I. 61—^New Bedford Morris 
Plan Co. V. Hicks, 167 A 421, 62 
R.L 74. 

Tex.—^Farmers' Sc Merchants' Nat 
Bank of Comanche v. Lillard Mill¬ 
ing Co., Civ.App., 210 S.W. 260. 
Va.—^Bourne v. Board of Sup’rs of 
Henrico • County, 172 S.B. 245, 161 
Va. 678. 

28 C.J. p 888 note 26—2 C.J. p 1212 
note 26 Cc]. 

“There is no privity, mutuality, or 
joint liability between the principal 
debtor and his gruarantor.”—^Baroch 
V. Greater Montana Oil Co., 225 P. 
800, 801, 70 Mont 93. 

3L U.S.—^Peterson v. Miller Rubber 
Co. of New York, C.C.AMinn., 24 F. 
2d 59. 

m.—^Frenkel v. Ragen, 267 IlLApp. 

110, 114, quoting Corpus Juris. 
N.Y.—^Pink v. Investors Syndicate Ti¬ 
tle & Guaranty Co., 285 N.Y.S. 155, 
246 App.Div. 172, affirmed 6 N.B.2d 
414, 273 N.Y. 483. 

28 C.J. p 889 note 26. 

22 . U.S.—^Pavlantos v, Garoufalis, C. 
C.AN,M., 89 P.2d 203. 

HI.—^Frenkel v. Ragen, 267 IlLApp. 

110, 114, quoting Corpus Juris. 

Mo.—^Mt Calvary Church v. Albers, 
73 S.W. 608, 174 Mo. 331. . 

N.Y.—Pink V. Investors Syndicate Ti¬ 
tle & Guaranty Co., 285 N.Y.S. 
166, 246 App.Div. 172, affirmed 6 N. 
B.2d 414, 273 N.Y. 483- 

23. Mo.—^Mt Calvary Church v. Al¬ 
bers, 78 S.W. 608, 174 Mo. 331. 

2 A U.S.—In re Rodewald, D.C.I1L, 
24 F.Supp. 905. 

28 C.J. p 889 note 30. 
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elsewhere, In which case the law of the place of perform, 
ance governs. The contract is presumed to have been 
made where the last assent or act necessary to its execu. 
tion occurs; It is presumed to be performable at the 
creditor's place of residence, If the contract does not 
state the place of payment. 

In accordance with the rules applicable to con¬ 
tracts generally on the question of what law gov¬ 
erns, which are considered in Contracts §§ 12-21, 
the validity, operation, and effect of a contract of 
guaranty are determined by the law by which the 
parties intended, or may be presumed to have in¬ 
tended, the contract to be governed.25 In the ab¬ 
sence of a contrary stipulation, the law of the place 
where the contract is made and is to be performed 
governs but if the contract is made in one state 
with the intention that it shall be performed in an¬ 
other state or country, the law of such other state 
or country govems.27 If the guaranty, is valid by 
the law of the place where it is made or to be per¬ 
formed, it is deemed valid everywhere, and will be 
enforced in another state whose laws do not au¬ 
thorize such a contract to be made. ^ 8 

A contract of guaranty is complete and takes ef¬ 
fect so as to determine the place of making within 
this rule when nothing further remains to be done 
to give either party a right to have it enforced 
and it is presumed to have been made where the 
last assent or act necessary to its execution as a 
contract takes place.80 So, if an offer of guaranty 


is made in one state and accepted and acted on in 
another, it is held to be a contract of the latter state 
and governed by the laws thereof.^i In determin¬ 
ing the place of performance, if the contract does 
not state the place of payment, the creditor's 
place of residence at the time when the contract 
was made may be deemed, by implication of fact, 
the place of performance contracted for.32 

As to time. The validity, operation, and effect of 
the guaranty is governed also by the state of the 
law at the time it was entered into.^^ 

Construction and operation of principal contract. 
In an action on a guaranty in one state, the ques¬ 
tion as to whether the principal defaulted in his 
obligations under his contract with the guarantee, 
made and to be performed in another state, is deter¬ 
mined by the law of the latter state.*^ 

§ 4. Distinctions 

Contracts using the word guaranty or having some 
of the attributes of a contract of guaranty may never¬ 
theless have other features distinguishing them there¬ 
from. A warranty is distinguishable from a guaranty. 

Although the word guaranty is used, or although 
a contract may have some of the attributes of a 
contract of guaranty, other distinguishing features 
may cause it to be construed as a different form of 
contract,3B such as, according to the decisions on 


as. Ala,—Jackson v. Chemical Nat 
Bank, 112 So, 105, 215 Ala. 538. 

28 C.J, p 937 note 47. 

as. Ala,—J. R. Watkins Co, v. Hill, 
108 So. 244, 214 Ala. 607. 

Del.—Mackenzie Oil Co. v. Omar Oil 
& Gas Co.. 154 A. 883, 4 W.W.Harr. 
435. affirmed Phoenix Oil Co. v. 
Mackenzie Oil Co., 154 A. 894, 4 W. 
W.Harr. 460. 

Lia,—Succession of Hope v. First Nat 
Bank & Trust Co., 6 So.2d 138, 198 
lia. 878. 

Mich.—Bastian Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

28 C.J. p 937 note 48. 

a?. U.S.—Ladd & Bush v. Hayes, C. 

C,A,Cal., 105 F.2d 292. 

Ala.—J. R. Watkins Co. v. Hill, 108 
So. 244, 214 Ala. 507. 

28 C.J. p 937 note 49. 

as, Ala.—J. R. Watkins Co. v. Dan¬ 
iel, 153 So. 771, 228 Ala. 899— 
J. R. Watkins Co. v. Hill, 108 So. 
244, 214 Ala. 507. 

28 C.J. p 937 note 50. 

as. N.T.—MacTier v. Frith, 6 Wend. 
103, 21 Am.D. 262. 

Pa.—^Hamilton v. Lycominfir Mut Ins. 
Co., 5 Pa. 339. 

3a U.S.—C. I. T. Corporation v. 
Sanderson, D.aidaho, 48 F.2d 986. 


Iowa.—County Sav. Bank v. Jacob¬ 
son, 211 ,N.W. 864, 202 Iowa 1268. 
28 C.J. p 937 note 62. 

31. U.S.—C. L T. Corporation v. 
Sanderson, D.C.Idaho, 49 P.2d 937 
—C, I. T. Corporation v. Sander¬ 
son, D.aidaho, 43 F.2d 986. 

Ala.—J. It Watkins Co. v. Daniel, 
153 So. 771. 228 Ala. 399—J. R. 
Watkins Co. v. Hill, 108 So, 244, 
214 Ala. 607—Furst & Thomas v. 
Sandlin, 94 So. 740, 208 Ala. 490. 
Iowa.—County Sav. Bank v. Jacob¬ 
son, 211 N.W. 864, 202 Iowa 1268. 
28 C.J. p 937 note 63. 

Bilateral and wiilateral oontraots 
distin^rnished 

If a contract of guaranty is bilat¬ 
eral, its place is to be determined ac¬ 
cording to usual rules governing bi¬ 
lateral contracts, but if a contract 
of guaranty is unilateral, as . most 
guaranty contracts are, in which 
case it does not become binding un¬ 
til the requested credit is extended 
to principal debtor, the place of con¬ 
tracting is where the credit is ex¬ 
tended. 

Mich.—^Bastian Bros. Co. v. Brown, 
291 N.W. 644, 298 Mich. 242. 

Pa.—Weyenberg Shoe Mfg, Co. v. 
Fpstine, 34 L\iz.Leg.Reg. 420. j 

32. Mich.—^Baatian Bros. Co. v. 
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1 Brown. 291 N.W. 644, 293 Mich. 
242. 

33. Cal.—^Everts v. Matteson, 132 P. 
2d 476, prior opinion, App., 124 P. 
2d 685—Ingalls v. Bell, 110 P.2d 
1068, 43 Cal.App 2d 366. 

28 C.J. p 938 note 54. 

34. N.T.—Kirsten v. Chryatmos, 14 
N.Y.S.2d 442. 

35. Cal.—Birkhofer v. Krumm, 40 P. 
2 d 553, 4 Cal.App.2d 48. 

Iowa.—Commercial Nat. Bank of 
Waterloo v. Crlssman & Llnville, 
242 N.W. 356, 214 Iowa 217, fol¬ 
lowed in Lauerman Bros. Co. v. 
Crlssman & Linville, 242 N.W. 368. 
Ky.—Logan v. Amos* Bx*r, 110 S.W. 

2 d 1107, 271 Ky. 77. 

Wash.—Capital Nat. Bank of Olym¬ 
pia V. Johns, 16 P.2d 462, 464, 170 
Wash. 250, citing Ccxpns Jtixls. 
Wyo.—^Burnett v. Taylor, 252 P. 790, 
36 Wyo. 12. 

28 C.J. p 889 note 34. 

Seonzlty 

(1) The term ''guaranty" has been 
treated as synonymous with, or 
equivalent to, "security". 

CaL—Turner v. Cook, 4 P.2d 182, 117 
Cal.App. 399. 

Me.—^Norris v. Spencer, 18 Me. 324. 

28 aj. p 887 note 10. 
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§ 4 

the subject, a contract of employment,8® or of 
sale,®7 or a loan of credit,®® such as is involved 
in an original undertaking to be liable primarily 
for goods delivered to another,®® or services ren¬ 
dered for another,^® or for the repajonent of mon¬ 
ey loaned to another.^^ 

The distinctions between guaranty and indem¬ 
nity are considered infra § S, and those between 
guaranty and suretyship, infra § 6. 

Warranty. Originally the words ''warrant 3 r'^ and 
“guaranty,” being derivatives from the same root, 
the French word “garantir,” were identical in sig¬ 
nification and effect,^® and at the present time they 
are sometimes used interchangeably and with the 
same effect.^® However, although contracts of 
guaranty and of warranty have corresponding fea¬ 
tures, in that each is an undertaking by one party to 
another to indemnify or make good the party as¬ 
sured against some possible default or defect, in the 
contemplation of the parties,there is, in strict le¬ 
gal contemplation, a difference between them,^® 
the principal distinction being that a “guaranty,” as 
shown heretofore supra § 1, is a contract by which 


one person is bound to another for the fulfillment 
of a promise or engagement of a third party, where¬ 
as a warranty is an undertaking that the title, qual¬ 
ity, or quantity of the subject matter of a contract 
is what it has been represented to be,^® and relates 
to some agreement made ordinarily by the party 
who makes the warranty.'*'^ 

Indorsement. Although the terms “indorse” and 
“indorser” are sometimes used as equivalent re¬ 
spectively to “guaranty” and “guarantor,”^® there 
are, as appears in Bills and Notes § 217, distinct 
differences between the status, rights, and obliga¬ 
tions of an indorser and a guarantor. 

Assignment is distinguished from guaranty in As¬ 
signments § 2 b (4). 

§ 5. - Indemnity 

An Indemnity contract differs from a guaranty In that 
the former Is an original rather than a collateral under, 
taking, and generally undertakes to make good the 
promisee’s loss resulting from hla liability to another, 
rather than from another’s liability to him. 

Although one of the meanings of the word “guar- 


(2) But the terms have also been 
distinsruished.—^Marbergrer v. Pott, 16 
Pa. 9, 56 Am.D. 479. 

56 CJ. p 1282 note 28 [b]. 
AgreemeiLt to Indorse trade accept¬ 
ances 

Agreement to be responsible for 
purchases made by another only to 
extent of Indorsing trade acceptances 
covering purchase of specified tires 
and tubes was held not a guaranty of 
payment, but only agreement to in¬ 
dorse trade acceptances.—Branham 
V. Coo’^^r Auto Service, Tex.Civ,App., 
81 S.W.2d 1041. 

3®. Wis.—McKone v. Metropolitan 
L. Ins. Co., 110 N.W. 472, 131 Wis. 
243. 

28 CJ. p 889 note 35. 

37. Iowa—Hawkeye. Securities Pire 
Ins. Co. V. Central Trust Co. of 
Dos Moines, 221 IST.W. 486, 208 
Iowa 673. 

38. Mass.—^Lewis v. Worrell, 71 N. 
B. 78, 185 Mass. 572. 

39. Ala—J. Zimmern's Co. v. Gra- 
nade, 102 So. 210, 212 Ala 172. 

Cal.—Russ Lumber & Mill Co. v. 
People’s Trust & Savings Bank, 
244 P. 934, 76 Cal.App. 438. 

4IX Tex.—^Hollywood Co. v. Times 
Herald Printing Co., Civ.App., 25 
S.W.2d 222, error refused. 

28 C.J. p 889 note 36 [a]. 

41. .U.S.—Yangtsze Rapid S. S. Co., 
Federal, Inc., U. S. A. v. Deutsch- 
,: Aslatische Bank; C.C.A.China, 59 
F.2d 8. 

Cal:-cr-Ftttit Securities Co. v. Story, 49 
P.2d 862, 9 CaLApp.2d 276. . 


42. OkL—Commonwealth Cotton Oil 
Co. V. Lester, 9 P.2d 738, 746, 166 
Okl. 93, quoting Corpus Jurla 

28 C.J. p 894 note 85. 

43. U.S.—Saranac Automatic Mach. 
Corporation v. Duke, C.C.A.Ga, 67 
P.2d 436. 

Okl.—Commonwealth Cotton Oil Co. 
V. Lester, 9 P.2d 738, 745, 156 OkL 
93, quoting Corpus Juris. 

Pa.—Tate-Jones & Co. v. Union Elec¬ 
tric Steel Co., 126 A. 813, 816, 281 
Pa 448, citing Corpus Juris. 

28 C.J. p 894 note 86. 

In. contracts of sale 

(1) Where, in promissory note giv¬ 
en for purchase price of mule, de¬ 
scription of mule is followed by 
words, “Above property not being 
guaranteed,*’ word “guaranteed" must 
be taken as synonymous with “war¬ 
ranted”.—^Blarrell v. Holman, 93 S. 
E. 1021, 21 GaApp. 159. 

(2) Other cases see Gay Oil Co. 
V. Roach, 125 S.W. 122, 98 Ark. 464, 
137 Am,S.R. 96, 27 L.R.A.,N.S., 914— 
28 C.J. p 894 note 86 [ajj. 

44. Cal.—^Ingalls v. Bell, 110 P.2d 
1068, 43 Cal.App.2d 356. 

Okl.—Commonwealth Cotton Oil Co. 
V. Lester, 9 P.2d 738, 745, 166 Okl. 
93, quoting Corpus Juris. 

28 C.J. p 894 note 87. 

45- U.S.—Saranac Automatic Mach. 
Corporation v. Duke, C.C.A.Ga, 67 
F.2d 436. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 CaLApp.2d 366. 
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Okl.—Commonwealth Cotton Oil Co. 

V. Lester, 9 P.2d 738, 166 OkL 93. 
28 C.J. p 894 note 88. 

4®. Okl.—Commonwealth Cotton Oil 
Co. V. Lester, 9 P.2d 738, 166 Okl. 
93. 

Pa—Allen v. Mitten Bank Securities 
Corporation, 196 A. 469, 463, 129 Pa 
Super. 341, citing Corpus Juris. 

28 C.J. p 894 note 90. 

Other statements of distinctiou 

(1) A guaranty is a collateral un¬ 
dertaking against some future de¬ 
fault, whereas a warranty is an un¬ 
dertaking in praesentl as well as in 
futuro, against the defect, or for 
the quantity or quality contemplated 
by the parties in the subject matter 
of the contract.—Saranac Automatic 
Mach. Corporation v. Duke, C.C.A.Ga, 
67 F.2d 436. 

(2) A contract of “warrants^* is 
a primary obligation, whereas a 
“guaranty" is collateral.—Ingalls v. 
Bell, 110 P.2d 1068, 43 Cal.App.2d 
356. 

(3) Additional statements.—^Ma¬ 
sons’ Union L. Ins. Assoc, v. Brock¬ 
man, 60 N.E. 493, 20 Ind.App. 206. 

28 C.J. p 894 note 90 [a]. 

47. Okl.—Commonwealth Cotton Oil 
Co. v. Lester, 9 P.2d 738, 156 Okl. 
93. 

28 C.J. p 896 note 91. 

4a ISr.Y.— C^tskill Nat. Bank v. 
Dumary, 100 N.E. 422, 206 N.Y. 
550. 

28 C.J. p 898 note 78. 
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anty” is ‘indemnify** or ‘'save harmless,and the 
word “guarant/’ may be used to create an obliga¬ 
tion to indemnify one against loss,50 there are im¬ 
portant differences between a contract of guaranty 
and one of indemnity.5l A guaranty being a col¬ 
lateral undertaking presupposes some contract or 
transaction as principal thereto, see supra § 2, while 
a contract of indemnity is original and independent, 
to which there is no collateral contract and with 
respect to which there is no remedy against the 
third person.52 In an indemnity contract the en¬ 
gagement is to make good and save another from 


loss on some obligation which he has incurred or 
is about to incur to a third person, whereas in a 
guaranty the promise is to one to whom another is 
answerable.55 Whether a contract is one of guar¬ 
anty or of indemnity is determined, not by the 
formal words used, but by the nature of the trans¬ 
action as determined in its setting,54 but in deter¬ 
mining what these obligations are the language of 
the instrument should first be considered, and the 
surrounding circumstances should be taken into ac¬ 
count only if the language is indefinite or ambigu- 
OUS.55 


49. Minn.—B&usman v. Credit Guar- 
antee Co., 60 N.W. 496, 47 Minn. 
877. 

Okl.—Oppenheim v. National Surety 
Co.. 231 P. 1076, 105 Okl. 223. 

50. Ala.—^Pyle v. Pizltz, 110 So. 822, 
215 Ala. 398. 

Iowa.—^In re Prunty*a Elstate, 207 N. 
W. 786, 788, 201 Iowa 670, citing 
Corpus Juris. 

Mich.—^Moore v. Capital Nat. Bank of 
Lansing, 264 N.W. 288, 274 Mich. 
56. 

28 C.J. p 892 note 67. 

^'CKutrauty and save hannless” is 
commonly, if not universally, used 
in covenants of indemnity. The 
phrase is tautological, and, taken as 
a whole, has the same meaning as 
the words "'save harmless" would 
have, if used alone.—Traders' Nat. 
Bank v. Washington Water Power 
Co., 61 P. 162, 22 Wash. 467. 

51. U.S.—Mellon Nat. Bank v. CiU- 
zens Bank & Trust Co. of Camden, 
C.C.A.Ark., 88 F.2d 128, certiorari 
denied Citizens Bank & Trust Co. v. 
Mellon Nat. Bank, 58 S.Ct. 21, 302 
U.S. 702, 82 L.Bd. 542. 

•Cal.—Somers v. U. S. Fidelity & 
Guaranty Co., 217 P. 746, 191 CaL 
642—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356. 

K.J.—Westville Land Co. v. Handle, 
171 A. 620, 112 N.J.Law 447—Ru¬ 
ben V. Jelin* 26 A.2d 276, 131 N.J. 
Eq. 299. 

Okl.—Oppenheim v. National Surety 
Co., 231 P. .1076. 1077, 106 Okl. 
223, quoting Corpus Juris. 

28 CJ. p 892 note 68. 

52. Cal.—Somers v. U. S. Fidelity & 
Guaranty Co., 217 P. 746, 191 Cal. 
642. 

Conn.—^Bronx Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 
Conn. 314. 

Mo.—^Eberly v. Lehmer, App., 48 S.W. 

2d 161, 163, quoting Corpus Juris, 
iq-eb.—^First Trust Co. of Lincoln v. 
Airedale Ranch & Cattle Co., 286 
N.W. 766, 136 Neb. 621. 

N.J.—Westville Land Co. v. Handle, 
171 A. 620, 622, 112 N.J.Law 447, 
citing Corpus Juris. 

Okl.—^Thomas v. Williams, 49 P.2d 
667. 173 Okl. 601—Oppenheim v. 


National Surety Co., 281 P. 1076, 
1077, 106 OkL 228, quoting Cor¬ 
pus Juris. 

Tex.—Olson v. Smith, Civ.App., 72 S. 

W.2d 660, error dismissed. 

28 C.J. p 892 note 70. 

53. U.S.—Mellon Nat. Bank v. Citi¬ 

zens Bank & Trust Co. of Camden, 
C.C.AArk., 88 F.2d 128, certiorari 
denied Citizens Bank & Trust Co. 
V. Mellon Nat. Bank, 68 S.Ct. 21, 
802 U.S. 702, 82 L.Bd. 542—How¬ 
ell V. Commissioner of Internal 
Revenue, C.C.A., 69 F.2d 447, 460, 
citing Corpus Juris, certiorari de¬ 
nied Howell V. Helvering, 64 S.Ct 
864, 292 U.S. 664, 78 L.Bd. 1503. 
Cal.—Somers v. TJ. S. Fidelity & 
Guaranty Co., 217 P. 746, 191 Cal. 
542. 

Conn.—^Bronx Derrick & Tool Co. v. 
Porcupine Co., 167 A. 829, 117 
Conn. 314. 

Okl.—^Thomas v. Williams, 49 P.2d 
667, 173 Okl. 601—Oppenheim v. 
National Surety Co., 231 P. 1076, 
1077, 106 Okl. 223, quoting Corpus 
Juris. 

Tex.—Olson v. Smith, Civ.App., 72 
S.W.2d 650, error dismissed. 

28 C.J. p 898 note 71. 

Sistiuguished from guaranty of pay¬ 
ment 

(1) There is a well-understood dif¬ 
ference between a guaranty of pay¬ 
ment, and a contract of indemnity 
against loss, as the result of the non¬ 
payment of a debt In the first case 
the liability of the .guarantor is fixed 
by the failure of the principal debtor 
to pay at maturity, or at the time 
when payment was guaranteed. In 
the second the contract partakes of 
the nature of a guaranty of collec¬ 
tion, no liability being incurred until 
after, by the use of due and reason¬ 
able diligence, the guarantee has be¬ 
come unable to collect the debt from 
the principal debtor. 

Cal.—Pierce v. Merrill, 61 P. 64, 
128 CaL 464, 79 Am.S.H 66—^In¬ 
galls V. Bell, 110 P.2d 1068, 43 
Cal.App.2d 856. 

N.J.—^Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 

28 C.J. p 893 note 71 [a3. 

(2) "Guaranty of payment*' defined 
see infra S 7. 


Other statements of dlstlnotlon 

(1) A contract of "gruaranty” re¬ 
quires a principal, obligee, and guar¬ 
antor, and is a form of suretyship, 
while a contract of "indemnity" re¬ 
quires an indemnitor and indemnitee, 
and is one of Insurance under which 
indemnitor undertakes to save in¬ 
demnitee against loss arising from 
unknown or contingent event.—^Moore 
V. Capital Nat Bank of Lansing, 264 
N.W. 288, 274 Mich. 66. 

(2) The distinction between "con¬ 
tract of indemnity" and "contract of 
guaranty" is that between affirma¬ 
tive covenant for specific thing and 
one of indemnity against damage be¬ 
cause of nonperformance of thing 
specified. 

N.J.—Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 

Pa—^Purdy v. Massey, 159 A. 545, 
306 Pa 288. 

54. U.S.—Chicago Title & Trust Co. 
V. Pox Theatres Corporation, D.C 
N.Y., 16 F.Supp. 109, reversed on 
other grounds, C.C.A., 91 F.2d 907. 

28 C.J. p 892 note 70 [e]. 

Guaranty and not indemnity 

(1) Bond conditioned to complete 
building free of lien, in considera¬ 
tion of which vendor subordinated 
purchase-money mortgage to mort- 
grage equal to cost of construction, 
was held to be a "guaranty" as re- 
grards obligees' damages, where build¬ 
ing was never begun.—l^rdy v. Mas¬ 
sey, 159 A. 546, 306 Pa 288. 

(2) Other agreements. 

U.S.—Chicago Title & Trust Co. v. 
Pox Theatres Corporation. C.C.A.N. 
Y., 91 P.2d 907, reversing, D.C., 16 
F.Supp. 109. 

Mass.—^Fred T. Ley & Co. v. Sag- 
alyn, 19 N.B.2d 687, 802 Mass. 488. 
Miss.—^Love v. Dampeer, 132 So. 439, 
159 Miss. 430, 78 A.L.R. 1376. 

28 C.J. p 892 note 70 [d]. 

Indemnity and not gruaranty 
Ala—Pyle v. Pizitz, 110 So. 822, 216 
Ala 898. 

N.J.—Westville Land Co. v. Handle, 
171 A. 620, 112 N.J.Law 447. 

28 C.J. p 892 note 70 [c]. 

55. Pa—^Purdy v. Massey, 169 A. 
646, 806 Pa 288. 
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§ 6. - Suretyship 

a. In general 

b. Statements of distinctions 

c. Determination of nature of contract 

a. In General 

Although the contracts of guaranty and suretyship 
are to some extent analogousr and the terms are some, 
times used Interchangeably, there are nevertheless Im¬ 
portant distinctions between the two undertakings which 
are recognized in almost all Jurisdictions. 

In a broad sense a contract of guaranty corre¬ 
sponds with that of suretyship, the distinction be¬ 
tween them being merely technical,and a trans¬ 
action which is called in some cases an absolute 
guaranty is denominated by other courts a contract 
of suretyship.57 A guaranty is like a suretyship 
in the sense that it is an engagement to answer for 
the debt, default, or miscarriage of another,®^ and 
for this reason, among others, the terms ^'suret/' 
and “guarantor” or “guaranty” are often confound¬ 
ed and used interchangeably-^^ The two subjects, 
however, have some important distinguishing fea¬ 
tures, which are not easy to define by any brief and 
comprehensive formula.®® 

Distinction denied or abolished. In at least one 


jurisdiction a contract of guaranty is held equiva¬ 
lent to a contract of suretyship.®^ 

In California a recent amendment of the civil 
code expressly abolishes the distinction between 
guaranty and suretyship,®^ and in effect does away 
with guaranty as an independent legal relationship; 
and this should be borne in mind wherever hold¬ 
ings from that state are encountered throughout 
this Title, particularly in connection with defini¬ 
tions, see supra § 1, nature and essentials, see supra 
§ 2, and kinds, see infra § 7, of guaranties. 

b. Statements of Distinctions 

Guaranty is distinguishable from suretyship In that 
the former is a collateral and independent undertaking 
creating a secondary liability, while the latter is a direct 
and original undertaking under which the obligor Is 
primarily and jointly liable with the principal. 

While each is, as to the principal, collaterally 
liable, as to the creditor or obligee the surety is pri¬ 
marily and directly liable on his contract from the 
beginning, whereas the liability of the guarantor is 
secondary and is fixed only by the happening of the 
prescribed condition at a time after the contract it¬ 
self is made.®3 The undertaking of a surety is 
made at the same time and usually jointly with that 


60. Ark.—Shores-Mueller Co. v. 

Palmer, 21$ S.W. 296, 141 Ark. 64. 
Cal.—^Mahana v. Alexander, 268 P. 

260, 88 CaLApp. 111. 

Miss.—Bishop v. Currie-McGraw Co., 
97 So. 886, 889, 133 Miss. 517. 

Okl.—Central Surety & Insurance 
Corporation v. Richardson, 80 P. 
2d 663, 670, quotinsr Oorptui 
28 C.J. p 890 note 40. 

Terms compared 

“Surety" is a general term, and 
“guaranty" is a special. In a stat¬ 
ute where there is nothing to limit 
it, “surety" is taken to include “guar¬ 
anty."—Gagan v. Stevens, 9 P, 706, 4 
Utah 348. 

67. N'.C.—^Rouse v. Wooten, 53 S.El. 
430, 140 N.C 557, 111 Am.S.R. 875, 
6 Ann.Cas. 280. 

28 C.J. p 890 note 41. 

Statutory deflaitioiL of gruaranty as 
“a promise to answer for the debt, 
default or miscarriage of another" 
is almost identical with the dedni- 
tion of the contract of suretyship 
as given by many courts and text 
writers.—Clark County v. Howard, 
237 N.W. 661, 58 S.D. 467, followed in 
237 N.W. 664, 58 SwD. 465. 

58. tr.S.-^Howell V. Commissioner of 
Jtoterpal Revenue, C.C.A., 69 P.2d 
44^,' c4ftiorsxi denied Howell v. 
HeTverlrigf, 54 S.Ctl 864, 292 U.S 
054, 78 UBd. 1503. 

Bell, App., ilO P.2c 
106f& . 


La.—Siben v. Green, App., 8 So.2d 
706, 708, quoting Corpus Jtizls. 
Mich.—^Pirst Nat. Bank & Trust Co. 
of Ann Arbor v. Dolph, 283 N.W. 
36, 287 Mich. 219. 

Miss.—^Bishop V. Currie-McGraw Co., 
97 So. 886, 889, 133 Miss. 517, quot¬ 
ing Corpus Juris. 

Philippine.—^Higgins v. Sellner, 41 
Philippine 142. 

28 C.J. p 890 note 42. 

59- U.S.—Chicago Title & Trust Co. 
V. Fox Theatres Corporation, C. 

C. A.N.Y., 91 P.2d 907, reversing, 

D. C., 15 P.Supp. 109. 

Mich.—^Pirst Nat. Bank & Trust Co. 
of Ann Arbor v. Dolph, 283 N.W. 
35, 287 Mich. 219. 

N.J.—^Newark Finance Corporation v. 
Acocella, 180 A. 862, 115 N.J.Law 
388. 

N.T.—^People v. Metropolitan Surety 
Co., 132 N.Y.S. 829, 148 App.Dlv. 
603. 

Pa.—In re Waber’s Estate, 177 A. 
51, 317 Pa. 497. 

Tex.—^Arnett v, Simpson, Civ.App., 
236 S.W. 982. 

28 C.J. p 890 note 48. 

0Qi Ind.—^McMillan v. Bull's. Head 
Bank, 32 Ind. 11, 2 Am.R. 323. 

>1. La.—^Brock v. First State Bank 
& Trust Co., 175 So. 669, 187 La. 
766. 

Existing indebtedness 
A guaranty of a debt which anoth- 
ir person already owes is essential¬ 
ly an obligation of suretyship.—Citi¬ 
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zens’ Bank & Trust 5o. v. Barthet, 
148 So. 906, 177 La. 662. 

62. Cal.—Everts v. Malteson, 132 P. 
2d 476, prior opinion, App., 124 P.2d 
685—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356. 

63. U.S.—^Howell V. Commissioner of 
Internal Revenue, C.C.A., 69 P.2d 
447, certiorari denied Howell v. 
Helvering, 54 S.Ct. 864, 292 U.S. 
664, 78 L.Ed. 1503—^Peterson v. 
Miller Rubber Co. of New York, 
C.C.A.Minn., 24 P.2d 69. 

Ala.—^Davenport & Harris Undertak¬ 
ing Co. V. Roberson, 121 So. 733, 
219 Ala. 203. 

Ariz.—^Van Marel v. Watson, 236 P. 
144, 28 Ariz. 32. 

Ark.—Briscol v. American Southern 
Trust Co., 4 S.W.2d 912, 176 Ark. 
401—Shores-Mueller Co. v. Palm¬ 
er, 216 S.W. 295, 141 Ark. 64. 

Cal.—^Mahana v. Alexander, 263 P. 

260, 88 CaLApp. 111. 

Colo.—^News-Times Pub. Co. v. Doo¬ 
little, 118 P. 974, 61 Colo. 386. 

Del.—^W. T. Rawleigh Co. v. War¬ 
rington, 199 A. 666, 9 W.W.Harr. 
366. 

Ga.—Hartsfleld Co. v. Robertson, 173 
S.E. 201, 48 Ga.App. 736. 

Ind.—^Hawkins v. Meyer-Kiser Cor¬ 
poration, 168 N.B. 486, 87 Ind.App. 
664. 

Mich.—^Firat Nat. Bank & Trust Co. 
of Ann Arbor v. Dolph, 283 N.W. 
36, 287 Mich. 219.' 

Miss.—j^ishop V. Currie-McGraw Co., 
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of his principal, and binds him jointly to the per¬ 
formance of the very, contract under which the lia¬ 
bility of the principal accrues; the contract of a 
guarantor is’, as shown supra § 2, separate and dis¬ 
tinct from that of his principal, and his liability 
arises solely from his own contract, although its ac¬ 
crual depends on the breach or performance of a 
prior or collateral contract by the principal there¬ 
in.®^ The contract of the surety is a direct origi¬ 
nal agreement with the obligee that the very thing 
contracted for shall be done, whereas a guarantor 
enters into a cumulative collateral engagement, by 
which he agrees that his principal is able to and 
will perform a contract which he has made or is 
about to make, and that if he defaults the guarantor 
will, on being notified thereof, pay the resulting 
damages.®^ in other words, a surety is an insurer 
of the debt or obligation, while a guarantor is an 
insurer of the ability or solvency of the principal,«« 

97 So. 8S6, 889, 133 Mias. 617, quot¬ 
ing Corpus jTula. 

Mo.—Stifel Sstate Co. v. Celia, 291 
S.W. 615, 220 Mo.App. 657. 

Mont.—Butte Machinery Co. v. Car¬ 
bonate Hill Mining: Co.. 242 P. 966, 

75 Mont. 167. 

N. C.—^Wachovia Bank & Trust Co. v. 

Clifton, 166 S.EI. 334, 208 N.C. 483, 

84 A.L.R. 726. 

Ohio.—^Liquidating: Midland Bank v. 

Stacker, 179 N.B. 504, 40 Ohio App. 

610. 

Pa.—^Weyenberg: Shoe Mfg:. Co. v. 

Epstine, 34 Luz.Leg:.Reg:. 420. 

Philippine.—^Hlgg:ins v. Sellner, 41 
Philippine 142. 

Tex.—Arnett v. Simpson, Civ.App., 

235 S.W. 982. 

Va.—B. P. Goodrich Rubber Co. v, 

Pisch, 127 S.R 187, 141 Va. 261. 

28 C.J. p 890 note 45. 

Time of default as test 

(1) It has been held that the thing: 
which disting:uishes s:uaranty from 
suretyship is whether the contract 
fixes the time of default on the part 
of the principal debtor; if it does not 
it is held to be one of g:uaranty, and 
if it defines the time of default 
when the surety is to pay or see the 
debt paid it is one of suretyship.— 

Butler Saving:s & Trust Co. v. Phil¬ 
lips, 79 Pa. Super. 318—Reading: Trust 
Co. V. Boyer, 16 Pa.Dist 46—Os¬ 
borne V. Campbell. 6 Pa.Co. 623—28 

O. J. p 890 note 46 [a]. 

(2) A contract guaranteeing* the 
payment of the purchase-money bond 
and mortgusre does not necessarily 
become a contract of surety merely 
because the date of the mortgug:e and 
the expiration thereof is recited in 
the preamble of the contract.—Butler 
Savings & Trust Co. v. Phillips, su¬ 
pra. 

64. U.S.—Peterson v. Miller Rubber 
Co., C.C.A.Minn., 24 P.2d 59. 

38 C. J.S.—72 


although, as appears infra § 7, this characteristic is 
not present in an absolute guaranty or a guaranty 
of payment, but only in a conditional guaranty or a 
guaranty of collection. A strict guarantor general¬ 
ly is entitled to notice of his principaFs default, 
while a surety is held to know every default of his 
principal and is liable without such notice.®*^ 


Consideration as test. Under some statutes the 
test is whether the consideration is for the benefit 
of the alleged guarantor, in which case the contract 
is one of guaranty; or whether it is for the benefit 
of the principal, in which case the contract is one 
of suretyship.68 However, it has been held that 
this test is too narrow, since, if taken literally, it 
would exclude from the category of guaranties an 
independent and collateral undertaking to become 
secondarily liable on no other consideration than 
that to be subsequently furnished to the principal;®^ 

& Co. V. Richardson, 78 So. 292, 117 
Miss. 345. 

Mont.—State v. Reynolds, 220 P. 525, 
68 Mont. 672. 

Nev.—Short v. Sinai, 259 P. 417, 50 
Nev. 346. 

Pa.—In re Brock, 166 A. 782, 312 Pa. 
18—^In re Brock, 166 A. 778, 312 
Pa. 7. 

Tex.—^Arnett v. Simpson, Civ.App.. 

235 S.W. 982. 

28 C.J. p 891 note 49—8 C.J. p 71 note 
26 [a], 

SS, Colo.—^News-Times Pub. Co. v. 

Doolittle, 118 P. 974, 61 Colo. 386. 
Ga.—^Massell v. Prudential ins. Go¬ 
of America, 196 S.E. 116, 67 Ga. 
App. 460—Brilliant Coal Co. v. 
Gandy, 180 S.B. 379, 61 Ga.App. 
264. 

Miss.—^Bishop v. Currie-McGraw Co., 
97 So. 886, 889, 133 Miss. 617, quot¬ 
ing Cozpns Jiixls. 

Ohio.—^Liquidating Midland Bank v. 
Stecker, 179 N.B, 504, 40 Ohio App. 
510. 

Tex.—^Arnett v. Simpson, Civ!.App., 

236 S.W. 982. 

28 C.J. p 891 note 60. 

67- Ga.—^Massell v. Prudential Ins- 

Co. of America, 196 S.EI 116, 57 
Ga.App. 460. 

Nev.—Short v. Sinai, 269 P. 417, 60 
Nev. 346. 

28 C.J. p 891 note 51. 

Notice of default to guarantor gen¬ 
erally see infra § 63. 

68. Ga.—^Durham v. Greenwold, 3 S. 
‘B.2d 586. 688, 188 Ga. 166, citing 

Corpus Jails—^Arkansas Fuel Oil 
Co. V. Young, 16 S.B.2d 909, 66 Ga. 
App. 33—Hartsfield Co. v. Robert¬ 
son, 173 S.E. 201, 48 Ga.App. 735— 
Brock Candy Co. v. Craton, 127 
S.E. 619, 33 Ga^App. 690. 

28 C.J. p 891 note 65. 

69. Ga.—^Durham v. Greenwold, 3 S. 
E.2d 686, 188 Ga. 166^McKlbben v. 


Ala.—^Davenport & Harris Undertak¬ 
ing Co. V. Roberson, 121 So. 783, 
219 Ala. 203. 

Cal.—Ingalls v. Bell, 110 P.2d 1068. 
43 Cal.App.2d 366. 

Colo.—^News-Times Pub. Co. v. Doo¬ 
little, 118 P. 974, 61 Colo. 386. 

Ga.—^Hartsfield v. Robertson, 173 S. 

B. 201, 48 Ga.App. 736. 

Mich.—First Nat. Bank & Trust Co. 
of Ann Arbor v. Dolph, 283 N.W. 
36. 287 Mich. 219. 

Miss.—McConnon & Co. v. Richard¬ 
son, 78 So. 292, 117 Miss. 345. 
Mont.—^Anderson v. Border, 244 P. 
494, 76 Mont, 516—State v. Rey¬ 
nolds. 220 P. 625, 68 Mont. 672— 
Emerson-Brantingham Implement 
Co. V. Raugstad, 211 P. 305, 65 
Mont. 297. 

Ohio.—Liquidating Midland Bank v. 
Stecker, 179 N.E. 504, 40 Ohio App. 
610. 

Tex.—^Arnett v. Simpson, Civ.App., 
235 S.W. 982—Farmers' & Mer¬ 
chants' Nat. Bank of Comanche v. 
Lillard Milling Co., Civ.App., 210 S. 
W. 260. 

28 C.J. p 890 note 46, p 891 note 47. 

68. Ark.—^Hall v. Equitable Surety 
Co., 191 S.W, 32, 126 Arit. 535. 
Del.—W. T. Rawleigh Co. v. War¬ 
rington, 199 A. 666, 9 W.W.Harr. 
366 . 

Fla-—Cochrane v. Town of Boca Ra¬ 
ton, 160 So. 611, 613, 112 Fla. 177. 
quoting Corpus Joris—Frank v. 
Williams. 18 So. 361, 36 Fla. 136, 
142. 

Ga.— W. T. Rawleigh Co. v. Salter, 
120 S.B. 679. 31 Ga.App.. 329— 
Etheridge v. W. T. Rawleigh Co., 
116 S.E. 903, 29 Ga,App. 698. 

Ind.—^Woody v. Haworth, 67 N.E. 272, 
24 lnd.App. 634. 

Mis{3.—Bishop v, Currie-McGraw Co., 
97 So. 886, 889, 133 Miss. 517, 
quoting. Corpus Juris—^McConnon 
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and, conversely, it has been held that the fact that 
an independent consideration moves to the obligor 
does not establish conclusively that he is a guaran¬ 
tor rather than a surety-^® 

Liability of obligors in bonds. On the theory 
that the liability of a guarantor is to pay any dam¬ 
ages which may accrue on account of the default 
of the principal debtor, it has been held that a sure¬ 
ty on a bond given to secure the faithful perform¬ 
ance of his obligations by the principal assumes the 
liability of a guarantor and not that of a surety, 
unless it is executed by the principal also, and its 
terms import a direct or primary obligation, in 
which case it is a contract of suretyship and not of 

guaranty.*^ 2 

Distinctions as respects suit. A surety may be 
sued as promisor, but a guarantor may not.*^^ A 
guarantor, being bound by a separate contract. 


must, in the absence of a statutory provision to the 
contrary, be sued separately, see infra § 92, but a 
principal and a surety, being equally bound, may be 
joined in the same suit.74 

c. Detenninatioii of Nature of Contract 

The nomenclature used by the parties is entitled to 
due consideration but Is not conclusive; the nature of 
the contract Is determined by the nature of the obligation 
intended to be created. 

Although the nomenclature used by the parties 
is entitled to due consideration,^^ whether the con¬ 
tract is that of suretyship or guaranty does not de¬ 
pend on the use of particular or technical words 
such as ‘‘security,” “surety,” “guaranty,” or “guar¬ 
antee.”*^® It is the nature of the obligation which 
the parties intended should be created, gleaned from 
all the language of the instrument as construed in 
its setting, that determines whether the contract is 
one of guaranty or suretyship-^*^ So, although an 


Luther 'Williams Bankings Co., 123^ 
S.B. 726, 32 Ga.App. 419—^W. T. 
Rawleig^h Co. v. Salter, 120 S.E. 
679, 31 Ga.App. 329 —BeLggB v. Fun- 
derburke, 74 S.B. 937. 11 Ga.App. 
174. 

TOu Ga.—Smith v. Aultman, 118 S.E. 
459, 30 Ga.App. 507. 

71- Ind.—^Hawkins v. Meyer-Klser 
Corporation, 168 N.E. 486, 87 Ind. 
App. 664. 

Okl.—Central Surety & Insurance 
Corporation v. Richardson, 80 P.2d 
663, 667, 183 OkL 38, quotingr Cor¬ 
pus Juris. 

28 C.J. p 892 note 63. 

Belationshlp between. obligTor and 
principal 

Where guaranty bond was given 
to establish credit for certedn per¬ 
son, relation between him and sign¬ 
ers of bond was that of principal 
and surety, although debtor did not 
sign.—McConnon & Co. v. Kirby, 100 
So. 764, 211 Ala. 440. 

72- U.S.—^Peterson v. Miller Rub¬ 
ber Co., C.C.A.Minn., 24 F.2d 59. 

Okl.—Central Surety & Insurance 
Corporation v.- Richardson, 80 P.2d 
663, 667, 183 Okl. 38, quoting Cor¬ 
pus Juris. 

28 C. J. p 892 note 64. 

73. Fla.—Scott V. National City 
Bank of Tampa, 139 So. 867, 869, 
107 Fla. 810, citing Corpus Juris. 
N.C.—Wachovia Bank & Trust Co. v. 
Clifton, 166 S.E. 334, 203 N.C. 483, 
84 A.L.R. 726. 

28 CJ. p 891 note 52. 

74u Ala.—Davenport & Harris Un¬ 
dertaking Co. V. Roberson, 121 So. 
783, 219 Ala. 208. 

Ga^—^Massell v- Prudential Ins. Co. 
of America, 196 S.E. 115, 57 Ga. 
Appw '460. 

Mont.—Butte Mach. Co. v. Carbonate 


Hill Min. Co., 242 P. 966, 75 Mont. 
167. 

N.C.—Wachovia Bank & Trust Co. v. 
Clifton, 166 S.E 334, 203 N.C. 483, 
84 A.L..R 726. 

28 C.J. p 891 note 53. 

75. Ark.—J. R. Watkins Medical Co. 
V. Warren, 234 S.W. 618, 160 Ark. 
542. 

Ga.—^W. T. Rawleigh Co. v, Salter, 
120 S.B. 679, 31 Ga.App. 329—Eth¬ 
eridge v. W. T. Rawleigh Co., 116 
S.E. 903, 29 Ga.App. 698. 

Hawaii.—Clark v. Hackfeld, 16 Ha¬ 
waii 53. 

Md.—^Kushnick v. Lake Drive Build¬ 
ing & Loan Ass'n, 139 A. 446, 153 
Md. 638. 

76. CaL—^Everts v. Matteson, 132 P. 
2d 476, prior opinion, App., 124 P. 
2d 685—^Mahana v. Alexander, 263 
P. 260, 88 Cal.App. 111. 

Del.—W. T. Rawleigh Co. v. War¬ 
rington, Super., 199 A. 666. 

Fla.—Cochrane v. Town of Boca Ra¬ 
ton, 160 So. 611, 613, 112 Fla, 177, 
quoting Corpus Juris. 

Ga.—^Etheridge v. W. T. Rawleigh 
Co., 116 S.E. 903, 29 Ga.App. 698. 

Ill.—^Vermont Marble Co. v. Bayne, 
190 N.E. 291, 293, 866 IlL 127, re¬ 
versing 271 IlLApp. 127, quoting 
Corpus Juris, at length. 

Mo.—SUfel Estate Co. v. Celia, 291 
S.W. 616, 220 Mo.App. 667. 

N.J.—^Newark Finance Corporation v. 
Acocella, 180 A. 862, 863, 115 N.J. 
Law 388, quoting Corpus Juris. 

Va.—Goodrich Rubber Co, v. Fisch, 
127 S.B. 187, 188, 141 Va. 261, quot¬ 
ing Corpus Juris. 

28 C.J. p 891 note 56. 

77. U.S.—^Dayton Rubber Mfg. Co. 
of Delaware v. Sabra, CC.A.Ariz., 
31 F.2d 9, 10, citing Corpus Juris. 
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Del.—W. T. Rawleigh Co. v. War¬ 
rington, Super., 199 A. 666. 

Ga.—McKibben v. Luther Williams 
Banking Co., 123 S.E. 726, 32 Ga. 
App. 419—^McKibben v. Fourth Nat. 
Bank, 122 S.E. 891, 32 Ga.App. 222 
—^W. T. Rawleigh Co. v. Salter, 120 
S.E. 679, 31 Ga.App. 329. 

Ill.—^Vermont Marble Co. v. Bayne. 
190 N.E. 291, 366 IlL 127, reversing 
271 IlLApp. 127. 

Md.—^Roth V. Baltimore Trust Co., 
158 A. 32, 161 Md. 340—Kushnick 
V. Lake Drive Bldg., etc.. Assoc., 
139 A. 446, 153 Md. 638. 

Mo.—Stifel Estate Co. v. Celia, 291 
S.W. 515, 220 Mo.App. 657. 

N.J.—^Newark Finance Corporation v. 
Acocella, 180 A. 862, 116 N.J.Law 
388. 

Pa.—^Allegheny County Light Co. v. 
Reinhold, 7 Pa.Dist. 386, 21 Pa.Co. 
118. 

Va..—Goodrich Rubber Co. v. Fisch, 
127 S.E 187, 141 Va. 261. 

8 C.J. p 71 note 26 [b]. 

Chiarauty aud not suretyship 
Ga.—^Atlanta Journal Co. v. Griggs, 
165 S.R 921, 45 Ga.App. 807—^Furst 
& Thomas v. Adams, 121 S.E 252, 
31 Ga.App. 520. 

28 C.J. p 890 note 44 [a]. 

Suretyship and not guaranty 
Ga.—^Brock Candy Co. v. Craton. 127 
S.E 619, 33 Ga.App. 690—Waddell 
V. J. R. Watkins Medical Co., 104 
S.E 250, 25 Ga.App. 657. 

Ind.—^Hoadley v. W. T. Rawleigh Co., 
App., 44 N.E2d 231—Wright v. J. 
R. Watkins Co., 169 N.E 761, 86 
Ind.App. 695. 

Mo.—^Detroit Automatic Scale Co. v. 

Clinton, App., 216 S.W. 814. 

Okl.—Fidelity Mut Life Ins. Co. v. 

Stegall, 111 P. 389, 27 OkL 151. 

Pa.—^Lincoln Bank of Erie v. Gem 
City Wholesale Grocery Co., 133 A. 
654, 286 Pa. 421. 
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agreement to stand as “surety” or become “securi¬ 
ty' indicates the undertaking of a surety,78 if the 
substance and effect of the instrument is that of a 
guaranty it will be so construed, notwithstanding 
the word “surety or “security” is used throughout 
the contract.78 On the other hand if the obligation 
is direct and primary, the contract will be that of 
suretyship, and not of guaranty, although the word 
“guaranty” or “guarantee” is employed.80 A prom¬ 
ise to be “responsible” for the contract of another 
has been held to be a contract of suretyship and not 
of guaranty,8i although the circumstance may be 
such as to constitute it a guaranty.82 

Under a statute so providing, every written 
agreement to answer for the default of another 
subjects the promisor to the liabilities of suretyship, 


unless the agpreement expressly states that it is not 
intended to be a contract of suretyship.*^ 

§ 7. Kinds 

A guaranty may be one of various kinds, such as an 
absolute or conditional guaranty, a guaranty of payment 
or of collection, a general, special, continuing, or un¬ 
limited guaranty, or a letter of credit. 

Various kinds of guaranties have been recognized 
and defined, in accordance with the nature of the 
obligations created and assumed. 

Absolute and conditional guaranties; guaranty of 
payment and of collection. An absolute guaranty 
is one by which the guarantor unconditionally prom¬ 
ises pa 3 rment or performance of the principal con¬ 
tract on default of the principal debtor or obligor.*^ 


78. Ark.—J. R. Watkins Medical Co. 
V. Warren, 234 S.W. 618, 150 Ark. 
542. 

Del.—^W. T. Rawleigh Co. v. War¬ 
rington, Super., 199 A. 666. 

28 C.J. p 892 note 58. 

79. Ala.—^W. T. Rawleigh Medical 
Co. V. Wilson, 60 So. 1001, 7 Ala. 
App. 242. 

28 C.J. p 892 note 59. 

8X Cal.—Everts v. Matteson, 132 P. I 
2d 476, prior opinion, App., 124 
P.2d 685. 

Colo.—^News-Times Pub. Co. v. Doo¬ 
little, 118 P. 974, 51 Colo. 386. 

Del.—W. T. Rawleiffh Co. v, War¬ 
rington, Super., 199 A. 666. 

Ga.—^Arkansas Fuel Oil Co. v. Young, 
16 SE.2d 909, 60 Ga.App. 33. 

Ill.—^Vermont Marble Co. v. Bayne, 
190 N.E. 291, 293, 356 IlL 127, re¬ 
versing 271 IlLApp. 127, quoting 
Corpus Juris —^Peterson v. Swan¬ 
son, 259 IlLApp. 80, 86, citing Cor¬ 
pus Juris. 

N.J.—^Newark Finance Corporation v. 
Acocella, 180 A. 862, ;B63, 116 N.J. 
Law 388, quoting Corpus Juris. 

Pa.—In re Waber's Estate, 177 A. 
51, 317 Pa. 497. 

Va.—B. F. Goodrich Rubber Co. v. 
Fisch, 127 S.B. 187, 188, 141 Va. 
261, quoting Corpus Juris. 

28 C.J. p 887 note 9, p 892 note 60. 

81. Ind.—Kirby v. Studebaker, 16 
Ind. 46. 

28 C.J. P 892 note 61. 

82. Me.—Savage v. Robinson, .44- A. 
926, 93 Me. 262. 

28 C.J. p 892 note 62. 

83. Pa.—Plummer v. Wilson, 185 A. 
311, 322 Pa. 118—^In re Brock, 166 
A. 782, 312 Pa. 18—In re Brock, 166 
A. 778, 312 Pa. 7^Bloomfleld Trust 
Co. v. Trojanowski, 147 A. 847, 298 
Pa. 61—First Nat. Bank v. Fry, 144 
A. 416, 294 Pa. 425--TlShman Real¬ 
ty & Construction Co., to Use of 
410 E. 67th St. Corporation, v. 
Vickerman, 172 A. 9, 112 Pa.Super. 
540. 


Sufflcieucy of statement 

(1) The mere use of the word 
‘^guaranty*' or ‘'guarantor” to de¬ 
scribe the promisor's undertaking is 
not sufUcient to satisfy the statute. 
—Putnam v. Pittsburgh Rys. Co., 
199 A. 211, 330 Pa. 210—^Thommen v. 
Aldine Trust Co.. 153 A. 760, 302 
Pa. 409—Cohen v. Bank of Philadel¬ 
phia & Trust Co., 156 A. 742, 102 Pa. 
Super. 279—Sullivan Smythfleld Co. 
V. Welsh, 91 Pa. Super. 418—Miller 
Rubber Co. v. Gould, 11 Pa.Dist. & 
Co. 288, 41 Lanc.L.Rev. 128—^Flrst 
Nat. Bank & Trust Co. of Dallas- 
town, V. Innerst, 61 York Co. 146. 

(2) The statement must expressly 
negative suretyship.—In re Waber's 
Estate, 177 A. 51, 317 Pa. 497. 

(3) Thus, a statement that the ob¬ 
ligors were guarantors only was not 
sufficient.—In re Waber's Estate, 177 
A. 61, 317 Pa. 497. 

Promissory note 

The statute applies to a promise to 
answer for the default of the maker 
of a promissory note.—^Bisholf v. 
Fehl, 29 A.2d 58, 345 Pa. 639. 

84. U.S.—^Pavlantos v. Garoufalis, 
C.C.A.N.M., 89 P.2d 203. 

Del.—Ajax Rubber Co. v. Gam, 161 
A. 828, 4 W.W.Harr. 260. 

Ky.—^Bennett v. Board of Education 
of Harlan County, 116 S.W.2d 302, 
273 Ky. 143. 

Md.—^Hodgson v. Burroughs, 2 A.2d 
407, 412, 175 Md. 413, quoting Cor¬ 
pus Juris. 

Mo.—Squires v. Hoffman, App., 278 
S.W. 803, 804, quoting Corpus Ju¬ 
ris. 

Tex.—^Austin v. Guaranty State Bank 
of Copperas Cove, Civ.App., 300 S. 
W. 129. 

Utah.—Wall v. Eccles, 211 P. 702, 
703, 61 Utah 247, quoting Corpus 
Juris. 

Va.—^Ives V. Williams, 129 S.E. 675, 
676, 143 Va- 855, citing Corpus 
Juris. 

Wash.—Robey v. Walton Lumber Co., 

1139 


135 P.2d 95. 102, Quoting Ooivus 

Juris—Sherman, Clay & Co. v. 

Turner, 2 P.2d 688, 990, 164 Wash. 

257, quoting Corpus Juris. 

28 C.J. p 895 note 92. 

“An absolute guaranty is one by 
which the guarantor is bound imme¬ 
diately upon the principal failing to 
perform his contract without further 
condition to be performed.”—Schaf¬ 
fer v. Acklin, 218 N.W. 286, 288, 206 
Iowa 667. 

Couditiou subsequent 

A provision that the guaranty 
should terminate on completion of 
the construction of a building was a 
condition subsequent rather than a 
condition precedent, and did not make 
the guaranty a conditional one.— 
American Exchange Irving Trust Co. 
V. Siegel, 242 N.Y.S. 366, 229 App.Div. 
453. 

Guaranties held absolute 

(1) Agreement of insurer to pay 
Are loss suffered within Ave days 
by holder of unexplred policy in 
another insurance company if loss 
was not paid by original insurer was 
held not “conditional guaranty,” but 
“absolute guaranty” in nature of 
binding receipt—^Bankers' & Ship¬ 
pers* Ins. Co. of New York v. Mur¬ 
dock, C.C.A.Ark., 72 F.2d 292. 

(2) Where defendant, which had 
sold a truck and trailer to codefend¬ 
ant under conditional sales contract, 
sold contract and installment notes 
to plaintiff and executed a written 
CLssignment guaranteeing full per¬ 
formance of conditional sales con¬ 
tract and prompt payment of notes, 
defendant's contract was a direct and 
absolute undertaking to carry out 
provisions of conditional sales con¬ 
tract and rendered defendant pri¬ 
marily liable thereon.—Globe Cart¬ 
age Co. V. Farmer & Ochs Co., 27 N. 
E.2d 121, 108 IndLApp. 247. 

(3) Guaranty to release property 
from lien of Judgment was held ab¬ 
solute to sum named, and not condi- 
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The most frequently encountered form of absolute 
guaranty is the ‘'guaranty of payment/’ which is an 
absolute undertaking by the guarantor to pay a debt 
at maturity if the principal debtor does not;®5 
absolute guaranties are by no means confined to 
guaranties of payment, and an absolute guaranty 
of performance is placed on the same ground, and 
subject to the same rules, as a guaranty of pay- 
ment.8® As appears elsewhere in this Title, in or¬ 
der to bind the guarantor under an absolute guaran¬ 
ty it is not necessary that there should be notice of 
acceptance of the guaranty, see infra § 11, or no¬ 
tice of the default of the principal, see infra § 63, 
or that any steps should be taken to enforce the 
contract guaranteed against the principal, see infra 


§ 61, and the fact that these acts are not necessary 
in order to bind the guarantor distinguishes an ab¬ 
solute guaranty from a conditional guaranty.87 
It has been pointed out that the characteristics of 
an absolute guaranty, at least in so far as the nature 
and extent of the liability created thereunder are 
concerned, are analogous to the distinguishing char¬ 
acteristics of suretyship,88 which are discussed su¬ 
pra § 6 b. 

On the other hand, a conditional guaranty is one 
which is not enforceable immediately on the de¬ 
fault of the principal debtor, but some contingency 
other than such default must happen, or the guar¬ 
antee must take some steps, to fix the liability un¬ 
der the guaranty.89 The most usual form of a con- 


tional on sale of property, but col¬ 
lectable immediately at Judgement 
creditor's option.—^Marshall v. Jack- 
son, 145 A. 584. 296 Pa. 16. 

(4) Other gruarantles. 

Ala.—Bhl V. J. R. Watkins Medical 
Co., 112 So. 426. 216 Ala. 69— 
W. T. Rawleigrh Co. v. Deavours, 
95 So. 459, 209 Ala. 127. 

Minn.—Northwestern Nat. Bank of 
Minneapolis v. Poster, 264 N.W. 
570, 196 Minn. 96. 

Utah.—^Brown v. Marriott; 89 P.2d 
478, 97 Utah 66. 

85. Ala,—^Unlon Indemnity Co. v. 
Goodman. 144 So. 108, 225 Ala. 499 
—^U, S. V. Fidelity & Guaranty Co. 
V. Yeildingr Bros. Co Department 
Stores, 148 So, 176, 225 Ala. 307— 
Phi V. J. R. Watkins Medical Co., 
112 So. 426, 216 Ala. 69. 

Ark.—^First Nat. Bank v. Solomon, 
280 S.W. 669, 170 Ark. 655—Bank 
of Morrilton v. Skipper, Tucker & 

• Co., 268 S.W. W, 165 Ark. 49. 
Colo.—Lowe V. Pamham, 44 P. 507, 
22 Colo. 807. 

Conn.—^Perry v. Cohen, 11 A. 2d 804, 
126 Conn. 457—Wallace Barnes Co. 
V. Zachs, 167 A. 726, 117 Conn. 285. 
DeL—^Ajax Rubber Co. v. Gam, 151 
A. 828, 4 W.W.Harr. 260. ' 

Hawaii—^Intematlonal Trust Co. v,' 
Suzui, 81 Hawaii 84. 

Idaho.—^McConnon & Co. v. Stalllngrs, 
258-P. 527, 44 Idaho 510. 

IlL—^Beebe v. Kirkpatrick, 152 N.B. 
639. 821 Ill. 612. 47 A.L.R. 891—No¬ 
lan V. Sloan, 26 N.B.2d 990, 305 
IlLApp. 71. 

Ind.—Stiefler v. McCullough, 174 N.B. 

823, 97 Ind.App. 128. 

Iowa.—SchaJEer v. Acklin, 218 N.W, 
286,, 206 Iowa 567. 

Ky.—Goona v. Bajok of Commerce, 26 
S.W:2d 15. 233 Ky. 457. 

I41ch.—^iBastlan Bros. Co. v. Brown, 
Zn N.W. 644. 298 Mich. 242. 

NJ".—^Aeolian Co. v. Shapiro, 147 A. 

, . 488, 7 N,J.Miac. 862. 

<^lpL^wift Co. V. Novotny, 28 N.T. 

Ybuhgblood, 176 S.B. 


252, 207 N.C. 86, 95 A.D.R. 1132— 
American Agr. Chemical Co. v. 
Griffin, 164 S.E. 677. 202 N.C. 812 
—Greene County v. National Bank 
of Snow Hill, 137 S.B. 593, 193 N. 
C. 624. 

Tex.—^Austin v. Guaranty State Bank 
of Copperas Cove, Clv.App., 800 S. 
W. 129. 

Wash.—Sherman, Clay & Co. v. Tur¬ 
ner. 2 P.2d 688, 164 Wash. 267. 
W.Va.—^Henderson v. Kessel, 116 S. 

E. 68, 93 W.Va. 60. 

28' C.J. p 895 note 98, p. 972 note 46. 

tJse of the word ‘payment” is not 
necessary to create a guaranty of 
payment.—^Holbert v. Wermerskirch- 
en, 297 N.W. 327, 210 Minn. 119. 

Agreements held absolute guaranties 
of payment 

(1) A corporation's letter to an¬ 
other corporation, stating that 'We 
hereby authorize you to ship one- 
car of” strawberry crates to named 
purchaser thereof "and guarantee 
payment of your invoice” and re¬ 
questing recipient to advise sender, 
whether such car had been paid for 
after lapse of two weeks, constituted 
unqualified guarantee of payment of 
invoice for one car of such crates, 
not guarantee on condition that guar¬ 
antor be notified of purchaser’s de¬ 
fault within stated period.—John S. 
Barnes, Inc., v. Paducah Box A Bas¬ 
ket Co., 2 So.2d 861, 147 Pla. 362. 

(2) Instrument, reciting plalntllTs 
agreement to guarantee and pay all 
bills contracted with named associa¬ 
tion by certain person up to stated 
sum, if latter failed to pay within 
certain time for merchandise sold 
him by ^sociatlon, was held absolute 
guaranty of payment—Mayo v. 
Bloomberg, 195 N.B. 99, 290 Mass. 
168. 

(3) Other agreements. 

Ind.—^Hamilton v. Meiks, 4 N.B.2d 
’636, 210 Ind. 610, 107 A.L.R. 1165, 
superseding, App., 198 N.B. 883. 

Pa.—Warner Co. v. North City Trust 
Co., 166 A. 230, 311 Pa 1. 
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28 C.J. p 895 note 93 [b], p 896 note 
3 [a]. 

83, Utah.—^Wall v. Bccles, 211 P. 

702, 703, 61 Utah 247, quoting Cor- 
pns Jnxia 

Va—Ives V. Williams, 129 S.E. 675, 
676, 148 Va 855, citing Corpus Jtu 
rls. 

28 C.J. p 896 note 95. 

87. Md.—^Hodgson v. Burroughs, 2 
A.2d 407, 412, 175 Md. 413, quoting 
Corpus Juris. 

Utah.—Wall v. Bccles, 211 P. 702, 
708, 61 Utah 247, quoting Corpus 
Juris. 

Wash,—Robey v. Walton Lumber Co., 
186 P.2d 95, 102, quoting Corpus 
Juris. 

28 C.J. p 896 note 1, p 972 note 46. 
8a Ohio.—Liquidating Midland 
Bank v. Stacker, 179 N.B. 604, 40 
Ohio App. 610. 

83. U.S.—^Pavlantos v. Gteiroufalis, C. 

C.AN,M., 89 P.2d 208. 

CaL—Menefee v. Robert A. Klein & 
Co.. 9 P.2d 219, 121 Cal.App. 294. 
Del.—Ajax Rubber Co. v. Gam, 161 
A. 828, 4 1?V.W.Harr. 260. 

,Ky.—^Bennett v. Boar^ of Education 
of Harlan County, 116 S.W.2d 802, 
273 Ky, 148—Coons v. Bank of 
Commerce, 26 S.W.2d 16, 233 Ky. 
457. 

Minn.—State Bank of Monticello v. 
Lauterbach, 268 N.VT. 918, 198 

Minn. 98. 

Mo.—Squires v. Hoffman, App., 278 
S.W. 803, 804, quoting Corpus Ju¬ 
ris. 

Okl.—Commonwealth Cotton Oil Co. 

V. Lester, 9 P.2d 738, 156 Okl. 98. 
Tex—^Austin v. Guaranty State Bank 

of Copperas Cove, Civ.App., 300 S. 

W. 129. 

Utah.—Wall v. Bccles, 211 P. 702, 

703, 61 Utah 247, quoting Corpus 
Juris. 

28 C.J. p 896 note 6. 

Onaraaties held oonditiOBal 

(1) Contract to guarantee bonds 
and trust mortgages “upon terms” 
thereinafter set forth was held con- 
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ditional guaranty is that of collection or collecta¬ 
bility, that is, a guaranty that the claim guaranteed 
is collectable by due diligence, and if not so collecta¬ 
ble, that the guarantor will pay.^® So an undertak¬ 
ing which does not guarantee pa)ntnent, but simply 
undertakes to indemnify the guarantee against loss, 
is conditional and not absolute.®^ 

The above-mentioned features of a guaranty of 
payment and a guaranty of collection have been re¬ 
ferred to in many cases distinguishing the two 
kinds of guaranty.93 Under statutes so providing, 
as well as apart from such statutes, it has been held 
that a guaranty is to be deemed absoliite unless its 
terms import some condition precedent to the lia¬ 
bility of the guarantor ;93 but it has also been held 
that the use of the word “guaranty,” while not con¬ 
clusive, imports a conditionaT rather than an abso¬ 
lute promise to pay.94 

The construction and operation of guaranties in¬ 
volving particular subject matters as absolute or 


conditional are considered infra §§ 44-50. 

General and special. In the usual legal sense of 
the term, a general guaranty is one for acceptance 
by the public generally, and is so written that any 
one to whom it is presented may advance money or 
incur liability on complying with its terms, and, 
having done so, may hold the guarantor responsible 
thereon;95 it is a general promise to any one ac¬ 
cepting it to be answerable for a debt or duty in 
case of the failure or default of another person, 
who is liable in the first instance.®® A special guar¬ 
anty, on the other hand, is one which is addressed to 
a particular person who alone can take advantage 
of it, and to whom alone the g^iarantor can be held 
responsible;®7 it usually, but not necessarily, con¬ 
templates a trust or reposes a confidence in the per¬ 
son to whom it is addressed.®® The word “gener¬ 
al” has also been used to describe a guaranty in 
which none of the terms is fixed in the writing and 
to which the law, therefore, adds the condition that 


ditional guaranty conditioned on 
principars performance of things 
thereinafter set forth to be done for 
guarantors* protection.—In re Oef- 
lein*s Estate, 246 N.W. 109, 209 Wis. 
386. 

(2) Written statement to bank by 
guarantor that he would see that 
bank got its money back if bank 
would make loan to third person and 
renew it from time to time until 
third person had chance to repay 
loan on condition that third person 
paid up interest every, sia; months 
was a '‘conditional guaranty,*’—^In re 
Shangle’s Estate, 269 N.W. 428, 222 
Iowa 442. 

(3) Other guaranties,—Watrous v. 
Bialy’s Estate. 192 N.W. 628, 222 
Mich. 137—28 C.J. p 896 note 6 [bj. 
sa U.S.—Pavlantos v. Garoufalis, 

C.C.A.N.M.. 89 P.2d 203. 

Cal.—Menefee v. Robert A, Klein & 
Co., 9 P.2d 219, 121 CaLApp. 294. 
Idaho.—Marshall v. Bnns, 230 P. 46, 
39 Idaho 744. 

Ill.—Beebe v. Kirkpatrick. 162 N.E. 

539, 321 Ill. 612, 47 A.L 1 .R. 891. 
Iowa.—Schaffer v. Acklin, 218 N.W. 
286, 205 Iowa 567. 

Mich.—^Bastian Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

Minn.—^Holbert v. Wermerskirchen, 
297 N.W. 327, 210 Minn. 119. 

N.Y.—Swift & Co. V. Novotny, 23 N. 
Y.S.2d 562. 

N.C.—Qarren v. Youngblood, 176 S.E. 

252, 207 N.C. 86. 96 A.L.R. 1132. 
Tex.—^Austin v. Guaranty State Bank 
of Copperaa Cove, Civ.App., 300 S. 
W. 129. 

28 C.J. p 896 note 10. 

SI- ‘ Or.—Michelin Tire Co. of Cali¬ 
fornia V. Cutler, 240 P. 896, 116 Or. 
217. 


Tex.—^Pottorff v. J. D. Adams Co., 
Civ.App., 70 S.W.2d 745, error re¬ 
fused. 

92. Del.—^Ajax Rubber Co. v. Gam, 
151 A. 828, 4 W.W.Harr. 260. 

III.—Beebe v. Kirkpatrick. 162 N.E. 
639. 321 IlL 612, 47 A.Ij.R. 891. 

Iowa.—Schaffer v. Acklin, 218 N.W. 
286, 205 Iowa 667. 

Mich.—Bastian Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

Minn.—^Holbert v. Wermerskirchen, 
297 N.W. 327, 210 Minn. 119. 

N.Y.—Swift & Co. V. Novotny, 28 N. 
Y.S.2d 562. 

N.C.—Garren v. Youngblood, 176 S. 
E. 262, 207 N.C. 86. 96 A.L..R. 1132 
—Greene County v. National Bank 
of Snow Hill, 137 S.E. 593, 193 N.C. 
524—Cowan v. Roberts, 46 S.E. 979, 
134 N.C. 416, 66 L..R.A. 729, 101 
Am.S.R. 845. 

Tex.—^Austin v. Guaranty State Bank 
of Copperas Cove, Civ.App., 300 
S.W. 129, 132, citing Corpus Juris. 

28 C.J. p 896 notes 3, 4. 

93. CaL—Menefee v. Robert A. Klein 
& Co., 9 P.2d 219, 121 CaLApp. 294. 

Md.—^Hodgson v. Burroughs, 2 A.2d 
407, 412, 175 Md. 413, quoting Cor¬ 
pus juris. 

Minn.—^Holbert v. Wermerskirchen, 
297 N.W. 327. 328, 210 Minn. 119, 
citing corpus Juris. 

S.C.—^McGee v. F. W. Poe Mfg. Co., 
180 S.E. 48, 61, 176 S.C. 288, quot¬ 
ing Corpus Juris —Georgian Co. v. 
Britton. 139 S.B. 217, 218, 141 S.G 
186, quoting Corpus Juris. 

S.D.—^Homing v. Jacobsen, 213 N.W. 
506, 51 S.D. 270. 

Tex.—Austin v. Guaranty State Bank 
of Copperas Cove, Civ.App., 300 S. 
W. 129, 132, citing Corpus Juris. 
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Va.—^Ives V. Williams, 129 S.E.’ 675, 
676, 148 Va. 856, citing Corpus Ju- 
ris. 

Wash.—^Robey v. Walton Lumber Co., 
135 P.2d 95, 102, quoting Corpus 
Juris. 

28 C.J. p 896 note 96. 

94. Ohio.—^Liquidating Midland 
Bank V. Stacker, 179 N.E. 604, 40 
Ohio App. 510. 

96. Mont.—^Austin v. New Bruns¬ 
wick Fire Ins. Co. of New Bruns¬ 
wick, N. J., 108 P.2d 1036, 1039, 111 
Mont. 192, quoting Corpus Juris. 
Neb.—Farmers* State Bank of York 

V. Brock, 234 N.W. 92, 120 Neb. 

661, 75 A.L.R. 273. 

28 C.J. p 897 note 17. 

96. Mont.—^Austin v. New Bruns¬ 
wick Fire Ins. Co. of New Bruns¬ 
wick, N. J.. 108 P.2d 1036, 1039, 
111 Mont. 192, quoting Corpus 
Juris. 

28 C.J. p 897 note 18. 

97. Ark.—^Periman v. Rogers, 61 S. 

W. 2d 59, 187 Ark. 666, quoting Cor¬ 
pus Juris. 

La—Citizens* Bank & Trust Co. v. 
Barthet, 148 So. 906, 908, 177 La. 

662, citing Corpus Juris. 

Mont.—^Austin v. New Brunswick 
Fire Ins. Co. . of New, Brunswick, 
N. J., 108 P.2d 1036, 1039, 111 Mont. 
192, quoting Corpus Juris. 

OkL—Commonwealth Cotton Oil Co. 

V. Lester, 9 P.2d 738, 156 Okl. 93. 
28 C.J. p 940 note 83. 

98. Ark.—^Perlman v. Rogers, 61 S. 

W. 2d 59, 187 Ark. 666. 

La—Citizens* Bank & Trust Co. v. 

Barthet, 148 So. 906, 177 La 652. 
28 CJ. P 897 note 24. 
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there shall be due and unsuccessful diligence used 
by the creditor to collect the claim from the princi¬ 
pal debtor, such a guaranty being contrasted with a 
“special” guaranty in’ which the terms are express¬ 
ly set forth.®® 

The question as to what persons may avail them¬ 
selves of a guaranty is considered generally infra 
§41. 

Continuing, A continuing guaranty is one which 
is not limited to a single transaction, but which 
contemplates a future course of dealing, covering 
a series of transactions, generally for an indefinite 
time or until revoked.^ It is prospective in its op¬ 
eration and is generally intended to provide secur¬ 
ity with respect to future transactions within cer¬ 
tain limits,® and contemplates a succession of lia¬ 
bilities, for which, as they accrue, the guarantor be¬ 
comes liable.® 

The construction and operation of guaranties as 


continuing or noncontinuing is considered infra § 

54. 

Letter of credit, A letter of credit is a written 
proposal to stand as surety or guarantor for the 
person named in the .letter for an amount mentioned 
therein or for an indefinite amount, which may be 
accepted by the particular person addressed, or, if 
general, by some one of the general public.*^ It is 
called a general letter of credit when it is addressed 
to the general public requesting whoever accepts it 
to advance money or give credit and a special 
letter of credit when addressed to a particular per¬ 
son by name.® A general letter of credit is deliv¬ 
ered to the person who expects to profit by its aid, 
and is intended to be exhibited by him whenever 
and wherever assistance is required.*^ 

A letter of credit is in effect an absolute under¬ 
taking to pay the money advanced, or the amount 
for which credit is given, on the faith, of the instru¬ 
ment,® and therefore a letter containing an offer 


99. Pa.—^Ritchie v. Walter, 81 A. 
334-, 166 Pa. 604. 

1. Cal.—Goldman v. Dangrerfield, 281 
P. 400, 101 CaLApp. 67—Klerulff & 
Ravenscroft v. Koping, 271 P. 363, 
94 CaLApp. 473. 

DeL—Cooling v. Springer, Super., 30 
A2d 466. 

Idaho.—McConnon Sc Co. v. Stallings, 
268 P. 527, 44 Idaho 610. 

Ill.—Weger v, Robinson Nash Motor 
Co., 172 N.R 7, 340 Ill. 81, revers¬ 
ing 255 IlLApp. 649—Common¬ 
wealth Trust & Savings Bank v. 
Hart, 268 IlLApp. 322, 329, quoting 
Corpus Juris. 

N.H.—^Brown v. Durrell Co. v. Bel- 
isle, 144 A. 786, 83 N.H. 616. 

N.J.—^Fidelity Union Trust Co. v. 
Galm, 160 A. 645, 648, 109 N.J.Law 
111, citing Oorpna Josis. 

N.C.—^Hickory Novelty Co, v, An¬ 
drews, 123 S.B. 314, 188 N.C. 69. 
N.D.—Baird v. Foss Inv. Co., 226 N. 

W. 623, 68 N.D. 346. 

Okl.—Hazzard v. General Tire & 
Rubber Co., 76 P.2d 267, 181 Okl. 
484. 

Tenn.—^Holmes v. Blder, 94 S.W.2d 
390, 170 Tenn. 267, 104 A.L.R. 1282 
—Mountain City Mill Co. v. Dind- 
sey, 8 Tenn.App. 337. 

Vt.—^W. T. Rawleigh Co. v. Kent, 143 
A. 288. 101 Vt 220. 

. 28 C.J. p 897 note 13. 

Other definitions 

(1) “Continuing guaranty” is one 
on which the creditor has the right 
to rely until guarantor limits his 
responsibility by some adequate no¬ 
tice.—Levy v. Margolies, 273 N.Y.S. 
237, 162 Misc. 367. 

(2) A “continuing guaranty” is one 
thSft 1^: npt^ limited in time or to a 
particular transaction or to specific 


transactions, but Is operative until- 
revoked.—^Merchants* Nat. Bank v. 
Cole, 93 N.E. 465, 83 Ohio St. 60, Ann. 
Gas.l912A 773. 

2. Cal—Goldman v. Dangerfield, 281 
P. 400, 101 Cal.App. 67. 

Ill.—Commonwealth Trust & Savings 
Bank v. Hart, 268 IlLApp. 322. 

N. Y.—^Mutual . li. Ins. Co. v. U. S. 
Hotel Co., 144 N.Y.S. 476, 82 Misc. 
632. 

N.D.—Baird v. Foss Inv. Co., 226 N. 
W. 523, 58 N.D. 345. 

3. CaL—Goldman v. Dangerfield, 281 
P. 400, 101 Cal.App. 67, 

Ill.—Commonwealth Trust & Savings 
Bank v. Hart. 268 IlLApp. 322, 329, 
quoting Corpus Juris. 

N.Y.—^Mutual L. Ins. Co. v. U. S. 
Hotel Co„ 144 N.Y.S. 476, 82 Misc. 
632. 

4b Ala.—^American Nat. Bank & 
Trust Co, V. Banco Nacional de 
Nicaragua, 166 So. 8, 13, 231 Ala. 
614, citing Corpus Juris. 

28 C.J. p 897 note 26. 

Other deflnltioiLs 

(1) A letter whereby one requests 
another to extend credit to a third 
agreeing to repay the advancement.— 
Second Nat. Bank v. M. Samuel & 
Sons, C.C.A.N.Y., 12 P.2d 963; 63 A. 
L.R. 49, certiorari denied M. Samuel 
Sc Sons v. Second Nat. Bank, 47 S.Ct. 
110, 273 U.S. 720, 71 D.Bd. 867. 

(2) A letter authorizing one per¬ 
son to pay money or extend credlt^ 
to another on the credit of the writ¬ 
er.—Second NaL Bank of Hoboken v. 
Columbia Trust Co., C.C.A.N.J., 288 
F. 17, 30 AD.R. 1299—Border Nat. 
Bank of Eagle P^s, Tex., v. Ameri¬ 
can Nat Bank of San Francisco, 
Cal., C.CA-Tex., 282 F. 73, error dis¬ 
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missed and certiorari denied 43 S. 
Ct 96, 260 U.S. 701, 732, 67 L.Ed. 
471—^American Steel Co. v. Irving 
Nat Bank. C.C.A.N.Y., 266 F. 41. 

(3) “A letter of request whereby 
one person requests some other per¬ 
son to advance money or give credit 
to a third person, and promises that 
he will repay or guarantee the same 
to the person making the advance¬ 
ment” 

U.S.—Second Nat Bank of Hoboken 
V. Columbia Trust Co., C.C.AN.J., 
288 F. 17, 21, 30 A.L.R. 1299. 

CaL—^Lafargue v. Harrison, 9 P. 269, 
11 P. 636, 70 Cal. 380, 384, 69 Am. 
R. 416. 

(4) Additional definitions.—Me¬ 

chanics' Bank v. New York & N. H. 
R. Co., 13 N.Y. 699, 630, reversing 11 
N.Y.Super. 480, 686—28 C.J. p 897 
note 26 [a], [b]. 

An indorsement upon a blank piece 
of piq>er, with intent to give the per¬ 
son credit, is in ellect a letter of. 
credit—Violett v. Patton, D.C., 5 

Cranch, U.S., 142, 150, 3 L.Ed. 61. 

5. U.S.—American Steel Co. v. Irv¬ 
ing Nat Bank, C.C.A.N.Y., 266 F. 
41, 43. 

28 C.J. p 898 note 27. 

6. U.S.—^American Steel Co. v. Irv¬ 
ing Nat Bank, supra. 

28 C.J. p 898 note 28. 

7- N.Y.—Evansville Nat Bank v. 
Kaufmann, 93 N.Y. 273, 46 Am.R. 
204, reversing 24 Hun 612. 

8. Iowa.—Scribner v. Rutherford, 22 
N.W. 670, 65 Iowa 661. 

Mass.—^Duval y. Trask, 12 Mass. 164 
28 C.J. p 898 note 30. 
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to become bound by notes is not a letter of credit,^ 
nor is an agreement between two parties which 
merely recites that one has undertaken to guaran¬ 
tee certain bills of the other.appears in Cor¬ 
porations § 258, a certificate of stock is not a let¬ 
ter of credit. 

'Xetter of credit^' as used in a banking sense is 
defined in Banks and Banking § 175. 


§ 9 

Limited and unlimited, A limited guaranty is 
ordinarily one restricted to a single transaction, 
and in this sense is distinguishable from a continu¬ 
ing guaranty as defined above, although, as ap¬ 
pears infra § 54, a guaranty may be limited as to 
amount and nevertheless constitute a continuing 
guaranty. An unlimited guaranty is one which is 
unlimited either as to time or amount.^^ 


n. EEQUISITES AND VALIDITY 


§ 8. In General 

Rules governing requisites and validity of contracts 
generally apply to contracts of guaranty. 

Rules governing the requisites and validity of 
contracts generally, see Contracts §§ 25-293, apply 
to contracts of guaranty.^* 

§ 9. Offer and Acceptance in General 

To constitute a guaranty there must be a meeting 
of the minds, that isy an offer and an acceptance. The 
acceptance must be on the same terms as the offer, al¬ 
though, unless required by the offer, acceptance need 
not be formal and express, but may be Inferred from 
the facts. 

As m the case of other contracts, see Contracts 


§§ 30-52, in order to constitute a contract of guar¬ 
anty the minds of the parties must meet in the same 
sense on the same proposition, or, as generally stat¬ 
ed, there must be mutual assent to the terms of the 
guaranty that is, there must have been in some 
form an offer of a guaranty by the one party and 
an acceptance thereof by the other party,and, as 
appears infra § 11, in some cases notice of such ac¬ 
ceptance must be given. Moreover, acceptance is 
not dispensed with because notice of acceptance is 
waived.^® 

However, no acceptance, or at least no formal 
acceptance, is necessary where the guaranty is ab¬ 
solute and if the guaranty is signed by the guar¬ 
antor at the request of the guarantee,!^ or if the lat- 


a. Iowa.—Scribner v. Rutherford, 22 
N.W. 670, 65 Iowa 651. 

IOl N.D.—^Parlln v. Brandenburg, 62 
N.W, 406, 2 N.D. 473. 

II. DeL—Cooling v. Springer, Super., 
30 A.2d[ 466. 

lA. Ohio.—Merchants' Nat. Bank v. 
Cole. 93 N.E. 466, 83 Ohio St 60, 
Ann.Cas.l912A 773. 

28 C.J. p 897 note 22. 

13. Minn.—^Holbert v. Wermerskir- 
chen, 297 N.W. 327, 210 Minn. 119. 

Contract for fatnre guaranty 
A contract to enter into a future 
contract of guaranty is binding as 
in the case of any other contract to 
enter Into a particular contract in the 
future.—^Holbert v. Wermerskirchen, 
supra. 

Parties 

There must be two or more per¬ 
sons capable of contracting.—Oehler 
V. Cawley, 231 P. 639, 641, 106 Okl. 
59, quoting Corpus Otuis—28 C.J. p 
898 note 35. 

14, U.S.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 45 P.Supp. 201. 

Ala.—^Huckaby v. McConnon & Co., 
106 So. 886, 213 Ala. 631. 

Ga—Guggenheimer & Co. v. Gilmore, 
116 S.E. 67, 29 Ga.App. 640. 

III. —Martin v. Sparrow, 268 IlLApp. 
482. 

Iia.—Texas Co. v. Hudson, 99 So. 714, 
165 La. 966—Slben v. Green, App., 
S So.2d 706. 


Minn.—^Kuske v. Jevne, 219 N.W. 
766, 768, 174 Minn. 484, citing 

Corpus Tutio. 

N.T.—Hauswald v. Katz, 214 N.Y.S. 
705, 216 App.Div. 92—Jacob Dold 
Packing Co. v. Lampe, 192 N.Y.S. 
102, 199 App.Div. 199, affirming 
188 N.Y.S. 726. 

Okl,—Continental Supply Co. v. 
Smith, 241 P, 770, 115 Okl. 46— 
Oehler v. Cawley. 231 P. 639, 641, 
106 Okl. 59, quoting Corpus J'uxls. 
Vt.—^Manley Bros. v. Bush, 169 A. 

782, 106 Vt, 67. 

28 C.J. p 898 note 38. 

Validity of assent see infra §§ 29-32. 

IS. U.S.—C. I. T. Corporation v. 

Sanderson, D.C.Idaho, 43 F.2d 986. 
Ala-^. R. Watkins Co. v. Hill, 108 
So. 244, 214 Ala. 607. 

R.L—Cozzani v. Pioravanti, 166 A. 
409, 61 R.I. 433. 

Vt.—^Manley Bros. v. Bush, 169 A. 

782, 106 Vt 67. 

28 C.J. p 899 note 39. 

Coutraot not established 

Surety was not liable to bank ad¬ 
vancing money to contractor solely 
because surety may have had notice 
that contractor's representative 
would use telegram to him, to effect 
that surety would guarantee pay roll 
to procure advancements.—^Union In¬ 
demnity Co. V. Colorado Nat. Bank, 
Tex.Civ.App., 83 S.W.2d 267. 

16 b Ga.—Guggenheimer 6b Co. v. 
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Gilmore, 116 S.13. 67, 29 Ga.App. 
540. 

17. Mass.—John McClure Estate, 
Inc., V, Fidelity Trust Co., 187 N. 
E. 701, 243 Mass. 408. 

Or.—^Public Fire Ins. Co. v. Weather¬ 
ly, 36 P.2d 989, 148 Or. 407. 

R.I.—Cozzani. v. Fioravanti, 155 A. 
409, 51 R.I. 433. 

Wis.—Chicago Lock Co. v. Kirchner, 
225 N.W. 186, 199 Wis. 30. 

28 C.J. p 904. note 97. 

Absolute guaranty described see su¬ 
pra S 7. 

mstnunezLt held absolute guaranty 
and not mere offer of guaranty, and 
therefore no acceptance required.— 
Mercantile Trust Go. v. Dulle, Mo., 
282 S.W. 414. 

The use of the future tense, in a 
letter stating that the writer "will 
guarantee" the bill, does not show 
that the letter was a mere offer of 
guaranty which required acceptance 
to become binding.—Wall v. Eccles, 
211 P. 702, 61 Utah 247. 

18. U.S.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 45 F.Supp. 201. 

Ala.—Aluminum Cooking Utensil Co. 
V. Kent, 104 So. 286, 20 Ala.App. 
579. 

La—Interstate Trust & Banking Co. 
V. Sabatier, 179 So. SO, 82, 189 La. 
199, quoting Corpus Juris—Com¬ 
mercial Nat. Bank v. Richardson, 
11$ So. 162, 154, 163 La. 933, quot¬ 
ing Corpus Jnxis^ 
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ter’s agreement to accept is contemporaneous with 
the guaranty,19 or if the receipt from him of a val¬ 
uable consideration, however small, is acknowl¬ 
edged in the guaranty,^0 the mutual assent is 
proved, and the delivery of the guaranty to him or 
for his use completes the contract, without further 
acceptance.2i 

Where an informal guaranty is accepted and act-, 
ed on, a request for a formal guaranty,92 contain¬ 
ing additional provisions,93 does not of itself con¬ 
stitute a rejection of the guaranty; nor does the 
subsequent formal guaranty, when acted on, consti¬ 
tute a mere offer of guaranty requiring a formal 
acceptance.2^ Moreover, where a guarantee is ac¬ 


cepted and acted on, the fact that parties subse¬ 
quently engaged in correspondence for the clarifica¬ 
tion of the terms of the guarantee does not affect 
the guaranty and its acceptance.^® 

Offer of guaranty. If the guaranty is signed by 
the guarantor without any previous request of the 
guarantee, and in his absence, for no consideration 
moving between them except future advances to be 
made by the principal debtor, the guaranty is in le¬ 
gal effect an offer or proposal on the part of the 
guarantor, which needs an acceptance by the guar¬ 
antee to complete the contractand until so ac¬ 
cepted such an offer does not amount to a guaranty 
and is not binding on either party,97 and may be re- 


Vt.—^Manley Bros. v. Bush, 169 A. 

782, 106 Vt. 57. 

2$ C.J. p 899 note 41. 

OxLaratLty prepared hy guarantee 
Where a contract of guaranty was 
prepared by the guarantee and for¬ 
warded to the guarantor, with the re¬ 
quest that it be executed and return¬ 
ed, and was executed by the guaran¬ 
tor with full knowledge of the pur¬ 
pose for which it was wanted, re¬ 
turned to and retained by the guar¬ 
antee, and acted on by all to the 
knowledge of the guarantor, the ac¬ 
ceptance by the guarantee was suffi¬ 
cient to hold the guarantor.—Birken 
V. Tapper, 189 N.W. 698, 46 S.D. 600, 
24 A.UR 882. 

Xndlreot request 

It is not necessary that the request 
for a guaranty proceed directly from 
the guarantee; and the demand of 
the seller that the buyer furnish a 
guaranty of payment of the purchase 
price before the goods would be j 
shipped is equivalent to a request 
by the seller that the guarantor 
guarantee the price If such request 
were necessary.—^Wall v. Bccles, 211 
P. 702, 61 Utah 247. 

19- U.S.—^Hudepohl Brewing Co. v. 

Bannister, D.C.S.C., 45 F.Supp. 201. 
La.—^Interstate Trust & Banking Co. 
V. Sabatier, 179 So. 80, 82, 189 La. 
199, quoting Oozpns juris—Com¬ 
mercial Nat. Bank v. Richardson, 
113 So. 152, 154, 163 La. 933, quot¬ 
ing Corpus Juri^. 

Vt.—^Manley Bros. v. Bush, 169 A, 
782, 106 Vt. 67. 

Wi9.-^hlcago Lock Co, v. Kirchner, 
225 N.W. 186, 199 Wla 30. . 

28 CJ. p 899 note 42. 

Both transactions on same day 
Natural inference is that undertak¬ 
ing, yOf guaranty and act called for 
thereby, occurring on same day, 
a^iOne transaction.—Cohen v. Ballly, 
7,.2Q6 M^s. 39. 

aft' ,U.S.- 7 -Hudepohl Brewing Co. v. 

Bf^niatsr...^.C.S.C., f 5 .F.Siypp.. 201. 
Minn.—ICuske'v. 2||».‘^’gr. 766, 


768, 174 Minn. 484, citing Corpus 
Juris. 

Vt.—^Manley Bros. v. Bush, 169 A 
782, 106 Vt. 67. 

28 C.J. p 899 note 43. 

Reasons for rule 

(1) This holding is based on the 
assumption that one paying a pres¬ 
ent consideration knows what he is 
buying or receiving and assents 
thereto,—^Kuske v. Jevne, 219 N.W. 
766, 174 Minn. 484. 

(2) The recital of an actual con¬ 
sideration paid to the guarantor by 
the guarantee goes to the nature of 
the contract as a bilateral agree¬ 
ment, absolute and unconditional, 
binding on the parties, and not as a 
conditional offer or proposal.—^Huck- 
aby v. McConnon & Co., 105 So. 886, 
213 Ala. 631. 

Facts held to show consideration 
Where guaranty stated that gruar- 
antor was associated with principal 
obligor and therefore stood as guar¬ 
antor, and guaiantee extended credit 
to principal obligor, guaranty was 
absolute, and valuable consideration 
moved from guarantee to gruarantor 
rendering acceptance of guaranty un¬ 
necessary.—Cozzani * v. Fioravanti, 
165 A 409, 61 R.L 433. 

2L U.S.—^Hudepohl Brewing Co. v. 

Bannister, D.C.S.C., 45 F.Supp. 201. 
La.—^Interstate Trust dc Banking Co. 
V. Sabatier, 179 So. 80, 82, 189 La. 
199, quoting Corpus Juris—Com¬ 
mercial Nat. Bank v. Richardson, 
113 So. 152, 154, 163. La. 933, quot¬ 
ing Corpus Juris- 

Vt,—^Manley Bros. v. Bush, 169 A 
782, 106 Vt. 57. 

-28 C.J. p 899 note 44. 

23- Ark.—Pharis Tire & Rubber Co. 
v. May, 94 S.W.2d 1040, 192 Ark. 
760. 

23. N.T.—^American Woolen Co. v. 
Moskowitz, 144 N.Y.S. 582, 159 App. 
Dlv. 382, reversing 140 N.Y.S. 622. 
24; Cdnllrmatiou by telegram 
Where defendant, in order to se¬ 
cure the scaling down of liens prior 
to. defendant's 4ien, ip a receivership. 


proceeding, offered by telephone to 
guarantee payment of plaintiff's lien 
up to certain amount, and plaintiff 
accepted the proposal but required 
that defendant's offer be evidenced 
by telegram, and, on receiving tele¬ 
gram which stated that defendant 
guaranteed payment If other claims 
were paid, plaintiff released its lien 
and dismissed its petition in interven¬ 
tion in the receivership proceeding, 
defendant could not avoid liability 
on the guaranty on ground that the 
telegram constituted an “offer” 
which required an acceptance by tele¬ 
gram.—^International Supply Co. v. 
Chemical Process Co., 122 P.2d 137, 
190 Okl. 22.4. 

25. Ark.—^Pharis Tire & Rubber Co. 
V. May, 94 S.W.2d 1040, 192 Ark. 
760. 

26. U.S.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 46 F.Supp. 201. 

Ga.—Guggenheimer & Co. v. Gil¬ 
more, 116 S.E. 67, 29 Ga.App. 540. 
La—Siben v. Green, App., 8 So.2d 
706. 

Minn.—Kuske v. Jevne, 219 N.W. 766, 
174 Minn. 484. 

Mo.—Texas Co. v. Stanberry, App. 
165 S.W.2d 696. 

R.I.—Cozzani v. Fioravanti, 156 A 
409, 51 R.L 438. 

Vt.—^Manley Bros, v. Bush, 169 A 
782, 106 Vt. 67. 

Wyo.—^Merchants' Nat. Bank of 
Omaha, Neb., v. Ayers, 269 P. 804, 
87 Wyo. 136. 

28 C.J. p 900 note 55. 

27- Ala—J. R. Watkins Co. v. Hill, 
108 So. 244, 214 Ala 507. 

Idaho.—New Idea Spreader Co, v. 

Satterfield, 265 P. 664, 45 Idaho 753. 
La—Texas Co. v. Hudson, 99 So. 
714, 155 La 966—Siben v. Green, 
App., 8 So.2d 706. 

Mich.—Bastian Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

R.I.—Cozzani v. Fioravanti, 165 A. 
409, 51 R.L 433. 

Tenn.—^Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 337. 

28 C.J. P 900 note 56. 



88 C.J.S. OVABANTY §9 


voked.^s Whether a particular transaction amounts 
to a present undertaking of guaranty or only to a 
mere offer to enter into a contract of guaranty by 
some subsequent proceedings depends on whether 
the words used indicate an intention to be thereby 
bound or whether they indicate that something fur¬ 
ther must be done on the part of the one sought to 
be held as guarantor before the obligation shall at- 
tach.29 

Sufficiency of acceptance. The acceptance of a 
guaranty must be made on the terms in which it is 
offered,30 including the performance of conditions 


prescribed therein and it must be made within 
such time as the parties contemplated the offer of 
the guaranty would remain open.32 xhe guaranty 
must be accepted by the party to whom it is ad¬ 
dressed,33 except where it is intended to be an of¬ 
fer to some one other than the addressee.3^ 

Unless required by the terms of the offer it is not 
necessary that there should be a formal express 
acceptance of the guaranty;35 but acceptance may 
be inferred from the facts and circumstances of 
the case,33 as from its being received and acted on 
by the guarantee,®^ with the knowledge of the guar- 

612, 224 Mo.App. 


Gray, 26 S.W.2d 
980. 


Bank’s failure 'before acceptance 
If bank falls before receiving, ac¬ 
cepting, or acting on guaranty of 
loans requiring acceptance, guaranty 
is ineffective.—^Kuske v. Jevne, 219 

N. W. 76'6, 174 Minn. 484. 

28. Ill.—Potter V. Gronbeck, 7 N.R 
686, 117 Ill. 404. 

28 C.J. p 900 note 67. 

Stalled contract of guaranty pre¬ 
supposes right of acceptance by 
guarantee, with right of withdrawal 
by maker until there is unqualified 
acceptance.—J. R. 'Watkins Co. v. 
Hill, 10$ So. 244, 214 Ala. 607. 

29. Okl.—Smith v. Thesmann, 93 P- 
977. 20 Okl. 133, 16 Ann.Cas. 1161. 

28 C.J. p 900 note 68. 

30. Ill.—Martin v. Sparrow, 268 111. 
App. 482, 486, quoting Corpus Juris. 

Minn.—Kuske v, Jevne, 219 N.W. 766, 
768, 174 Minn. 484, citing Corpus 
Juris. 

Okl.—Oehler v. Cawley, 231 P. 639, 
105 Okl. 69. 

28 C.J. p 899 note 46. 

Counteroffer 

Notice by the addressee of a tele¬ 
gram of guaranty to the gruarantor 
that it would not act thereon, but 
had turned the telegram over to an¬ 
other, was held in effect a new offer, 
and a rejection of the original offer. 
—Bank of Buchanan County v. Con¬ 
tinental Nat. Bank of Lios Angeles, 

O. C.AMO., 277 P. 386. 

31. Ill.—Martin v. Sparrow, 258 Ill. 
App. 482, 486, quoting Corpus Ju¬ 
ris. 

Minn.—Kuske v. Jevne. 219 N.W. 766, 
768, 174 Minn. 484, citing Corpus 
Juris. 

Pa.—Bassick Co. v. Bright, 8 Pa. 

Dist. Be Co. 45, 22 Sch.Li,R. 140. 

28 ClJ. p 899 note 47. 

32. Cal.—Simons Brick Co. v. Wig- 
lesworth, 193 P. 947, 184 CaL 390. 

Xf no time is specified, acceptance 
must be made within a reasonable 
time.—Guggenheimer & Co. v. Gil¬ 
more, 116 S.B. 67, 29 Ga.App. 640— 
28 C.J. p 899 note 49. 

^ Mo.—Security State Bank v. 


34. Guaranty exhibited to another 
Where gruarantor of specified notes 

Intended that written guaranty 
should be exhibited to newly organ¬ 
ized bank for purpose of inducing 
such bank to purchase guaranteed 
notes and to assume liabilities of 
bank which owned notes, bank to 
which guaranty was exhibited for 
such purpose was entitled to accept 
offer of guaranty and act thereon, 
although instrument in which guar¬ 
anty was made was addressed to 
bax^ which originally owned notes 
guaranteed.—Soape v. Citizens Nat. 
Bank of Henderson, Tex.Civ.App., 86 
S.W.2d 936, error dismissed. 

35. La.—^Tlmes-Picayune Pub. Co. v. 
Badon, 135 So. 631, 17 La.App. 114. 

28 C.J. p 899 note 60. 

36. Tex.—^Armstrong Cator & Co. v. 
Snyder, 39 S.W. 379, 15 Tex.Civ. 
App. 394. 

28 C.J. p 899 note 51. 

Mere delay and failure to answer 
a proposal do not of themselves con¬ 
stitute acceptance of the proposal. 
—Bank of Buchanan County v. Con¬ 
tinental Nat. Bank of Los Angeles, 
C.C.A.MO., 277 P. 385. 

Facts held to show acceptance 
Guarantor's execution of last of 
three letters of guaranty was held 
to imply acceptance by guarantee of 
the former guaranties.—^Public Fire 
Ins. Co. v. Weatherly, 36 P.2d 989, 
148 Or. 407. 

Facts held not to show acceptance 
'Where a consumer of fuel gras was 
I by the gas company required to give 
a guaianty for rentals and prepared 
and signed a guaranty which was not 
satisfactory to the company, that the 
company continued to furnish gas 
after expressly rejecting the pro¬ 
posed guaranty and while protesting 
against it and insisting on a different 
contract did not constitute an accept¬ 
ance thereof so as to make it a con¬ 
tract.—Texas Co. v. Hudson, 99 So. 
714, 156 La. 966. 
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37. Ark.—Pharis Tire & Rubber Co. 
v. May, 94 S.W.2d 1040, 192 Ark. 
760. 

Ga.—Guggenheimer & Co. v. Gilmore, 
116 S.E!. 67, 29 Ga.App. 540. 

Mass.—Cohen v. Bailly, 166 N.B. 7, 
266 Mass. 39—John McClure Es¬ 
tate, Inc., V. Fidelity Trust Co., 137 
N.B. 701, 243 Mass. 408. 

Minn.—^Kuske v. Jevne, 219 N.W. 766, 
768, 174 Minn. 484, citing Obrpus 
Juris. 

N.J.—John IL Borger & Co. v. Goff- 
man, 168 A. 681, 11 N.J.Misc. 834. 
Tenn.—^Villines v. Parham-Lindsey 
Grocery Co., 6 Tenn.App. 264. 

Wyo.—^Merchants' Nat. Bank of Oma¬ 
ha. Neb., V. Ayers, 259 P. 804, 37 
Wyo. 136. 

28 C.J. p 900 note 52. 

Guaranty held accepted 

(1) Where bank by telegram guar¬ 
anteed payment for shipment, the 
shipping itself was acceptance.— 
Ouachita "Valley Bank v. Be Motte, 
291 S.W. 984, 173 Ark. 62. 

(2) "Where notice of acceptance 
was waived, extension of credit to 
third person in reliance on offer of 
gruajranty was sufllcient acceptance 
of such offer.—^Hickey Pipe & Sup¬ 
ply Co. V. Fitzgerald, 39 P.2d 472, 3 
CaL App. 2d 389. 

(3) Written offer to pay balance of 
judgment against third person on 
condition that judgment creditor for¬ 
bear enforcement for specified period 
need not be accepted in writing, offer 
to pay not being conditional on prom¬ 
ise to forbear, but on forbearance.— 
California Bank v. Kenoyer, 37 P.2d 
886, 2 Cal.App.2d 367. 

(4) "Where letters from landlord to 
tenant's creditor stated that, if cred¬ 
itor would extend time of payment 
until a certain date, landlord would 
guarantee account, but that, if suit 
was started against tenant, the offer 
would be immediately withdrawn, it 
was held that, where creditor for¬ 
bore to sue in reliance on such let¬ 
ters, guaranty was binding, even 
though not formally accepted.—F. 
C. Palmer Be Co. v. Chaffee, 225 P. 
66, 129 Wash. 408. 
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antor.58 If the guarantor expressly or impliedly 
intimates a particular mode of acceptance of his 
proffered guaranty, the guarantee need only follow 
the method indicated.39 Where a joint guaranty 
is signed by several persons but before its deliv¬ 
ery one of the signers withdraws his name without 
the knowledge of the others, and it is accepted by 
the guarantee with notice of these facts, it is not 
binding on any of the guarantors.^® 

A general guaranty, which is described supra § 7, 
is valid and enforceable only as to creditors who 
have knowledge of it and extend credit on the faith 
of it.^1 

Continuing guaranties. Even though a continu¬ 
ing offer of guaranty is accepted and becomes a 
contract, it still remains an offer as to future loans 
and renewals.^^ 

Assumption of guaranty by another. Where the 
obligations of a guarantor are assumed by another, 
it is not necessary for the obligee to accept the as¬ 
sumption formally in order to obtain the benefit of 
it.^* 

Ratification, Where a contract of guaranty is en¬ 
tered into by some guarantors on behalf of them¬ 
selves and others, the contract will be binding as to 
the others on valid ratification,^^ 


§ 10. Notice of Acceptance 

In the following sections, §§ 11-14, are consid¬ 
ered the necessity and sufficiency of notice of ac* 
ceptance, and proof of the giving of such notice. 

Examine Pocket Parts for later cases. 

§11. - Necessity 

a. In general 

b. When not required 

a. In General 

While there is some confusion as to the necessity of 
notice of acceptance, - it Is frequently held that an offer 
of, or proposition for, a guaranty is not binding until 
notice of acceptance is given to, or acquired by, the 
guarantor. 

There is some confusion in the cases with regard 
to the necessity for notice of acceptance by the 
guarantee to the guarantor in order to show mutual 
assent.'*® 

Subject to the exceptions and qualifications ap¬ 
pearing infra subdivision b of this section, and in 
the absence of waiver, see infra § 14, an offer of, or 
proposition for, a guaranty does not become a bind¬ 
ing obligation until notice of acceptance is given 
to, or acquired by, the guarantor,^6 or until he has 
notice or knowledge that the guarantee has per- 


38. L»a.—^R. F. Grace Printing: & 
Mfg:. Co. V. Amaud’s Drug: Stores, 
121 So. 369, 10 LcuApp. 298. 

39. Ala.—^Phillips-Boyd Pub. Co. v. 
McKinnon, 73 So. 43, 197 Ala. 443. 

40u IlL—^Potter v. Gronbeck, 7 N.B. 
586, 117 Ill. 404, affirming: 17 Ill. 
App. 261. 

41. Neb.—Farmers’ State Bank of 
York v. Brock, 234 N.W. 92, 120 
Neb. 661, 76 A.Ii.R. 273. 

48. Mo.—Security State Bank v. 
Gray, 26 S.W.2d 612, 224 Mo.App. 
980. 

43. Reason for mle 

Tbe contract was not a mere offer 
of g^iaranty, but was a binding: con¬ 
tract of g:uaranty.—^Liquidators of 
Bxchang:e Nat. Bank of Shreveport v. 
U. S., C.C.A.I-a., 66 P.2d 316. 

44. Ratiflcatlon by stookholdexs 
Stockholders could not contend that 

contract signed by Insolvent bank 
directors obligating stockholders to 
reimburse creditor for loan could not 
be ratified on ground that contract 
was ultra vires where directors did 
not act for bank but for themselves 
and other stockholders personally. 
—^Roetzel v. Adams, 61 S.W.2d 695, 
187 Ark. 688. 

4B. Wyo.—^Merchants’ Nat. Bank of 
Omaha. Neb., v. Ayers, 269 P. 804, 
87 Wyo. 136. 

28 C.J. p 900 note 69.^ '. 


ConfosloiL in application of rules 

(1) There is no conflict in the au¬ 
thorities as to the principles or rules 
of law governing the rights and lia¬ 
bilities of guarantors; the apparent 
conflict results from the applica¬ 
tion of these accepted principles to 
the various and particular facts in 
esLch case. 

S.D.—Continental Life Ins. Co. v. 

Barnes, 228 N.W. 809, 56 S.D. 410. 
Utah.—^Royal Tailors v. Newton, 239 
P. 949, 66 Utah 164. 

(2) The conflict arises from the 
difficulty in distinguishing between 
an absolute guaranty and an offer of 
guaranty.—^New Idea Spreader Co. v. 
Satterfield, 265 P. 664, 46 Idaho 763. 

(3) The difficulty lies in defining 
the extent of the contract and in 
determining whether it is an abso¬ 
lute or collateral imdertaking.—Con¬ 
tinental Life Ins. Co. v. Barnes, su¬ 
pra. 

(4) It has also been stated that 
the conflict arises from the failure 
to recognize that contracts of guar¬ 
anty may be, and usually are, of a 
unilateral nature.—^Ladd & Bush v. 
Hayes, C.C.A.Cal., 106 P.2d 292. 

46L U.S.—^Ladd & Bush v. Hayes, 
supra, applying Oregon law—^Hude- 
pohl Brewing Co. v. Bannister, D.C. 
S.C., 45 F.Supp. 201. 

Ala.—Huckaby v. McConnon & Co., 
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105 So. 886, 887, 213 Ala. 631, cit¬ 
ing Corpus OTuxis. 

Colo.—^Taylor v. Hake, 20 P.2d 646, 
92 Colo. 330. 

Idaho.—^New Idea Spreader Co. v. 
Satterfield, 265 P. 664, 666, 46 Ida¬ 
ho 763, citing Corpus Juris. 

Ill.—^Vermont Marble Co. v. Bayne, 
190 N.B. 291, 866 IlL 127, revers¬ 
ing 271 IlLApp. 127. 

Ky.—^Pittsburgh Plate Glass Co. v. 

Cassidy, 238 S.W. 172, 194 Ky. 81. 
La.—^Texas Co. v. Hudson, 99 So. 714, 
155 Lsu 966. 

Okl.—Continental Supply Co. v. 

Smith, 241 P. 770, 116 Okl. 46. 

Or.—^Vancouver Nat Bank v. Mc- 
Credie, 296 P. 452, 135 Or. 227. 

R,I.—^Dondero v. Standard Emblem 
Co., 121 A 401, 46 R.I. 329. 

Tenn.—^Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 337. 

Tex.—Hunsley Paint Mfg. Co. v. 

Gray. Civ.App., 165 S.W.2d 486. 
Vt.—^Manley Bros. v. Bush, 169 A. 
782, 106 Vt 67. 

W.Va.—Cooper v. Chafee, 130 S.B. 

472, 100 W.Va. 360. 

28 C.J. p 901 note 66. 

TTuder statute 

(1) In some Jurisdictions the rule 
stated in the text is followed under 
statutes incorporating the rule.—^Ab¬ 
bott V. National Bank of Commerce 
of Tulsa, 66 P.2d 886, 176 Okl. 629— 
28 CJ. p 901 note 67. 



38 C.J.S. 


OVAMANTY 


formed the conditions and intends to act on the 
^aranty.^^ 

It IS not sufficient that the person to whom the 
offer is made performs acts in reliance on the of¬ 
fer, but he must notify the one making the offer of 
his acceptance thereof or of his intention to act on 
it,^S the rule differing from that applicable to con¬ 
tracts in general, which is, that where a party of¬ 
fers to do a thing in a certain event which may be¬ 
come known to him or with which he can make him¬ 
self acquainted, he is not entitled to notice of ac¬ 
ceptance unless he specifically stipulates for it.-^^ 

Reasons for rule. The reason for requiring ac¬ 
ceptance by the guarantee and notice thereof to the 
guarantor is that it is essential to a meeting of the 
minds of the parties and an inception of the con- 
tract.50 Other reasons have been stated for the 
rule,such as that the guarantor is entitled to no¬ 
tice in order that, being secondarily liable, he may 
know the nature and extent of his liability so as to 
protect himself from unnecessary loss,52 as by tak¬ 
ing indemnity from the principal obligor or of oth¬ 


§ 11 

erwise securing himself against loss,®^ that he 
should have a reasonable time in which to arrange 
for the necessary funds to pay the amount of the 
guaranty if the principal defaults,®^ and that he 
should have an opportunity to avail himself of the 
appropriate means in law and equity to compel the 
other parties to discharge him from future re¬ 
sponsibility.® 5 The writer of a general letter of 
credit is entitled to be notified by the person ac¬ 
cepting or acting on the letter, in order that he may 
know to whom and to what extent he is under ob¬ 
ligations on account of the letter,55 and, if neces¬ 
sary, be enabled to take the proper steps to secure 

himself.® 7 

Applications of rule. The necessity for notice of 
acceptance applies in case of a continuing guaran¬ 
ty,®* and is especially applicable in case of a gen¬ 
eral letter of credit addressed to no particular per¬ 
son.®* Ordinarily there must be notice of accept¬ 
ance of an offer to guarantee' the payment of a 
debt to be created in the future,®* or to guarantee 
the payment of the price of goods purchased or to 
be purchased by another person,61- for in such a 


(2) Under such a statute, gruaran- 
ty, signed by guarantor without 
previous request of guarantee, and 
in his absence, for no consideration 
except future advances to be made 
to principal debtor, is mere offer to 
guarantee, and does not become bind¬ 
ing on guarantor until notice of ac¬ 
ceptance is communicated to him by 
guarantee.—Rogers Lumber Co. v. 
Clark, 204 N.W. 184, 52 NT.D. 607. 

A guaranty which la conditloiLal in 
the sense that it requires action by 
the gruarantee before the obligation 
becomes Axed, is not binding with¬ 
out notice of acceptance.—McGowan 
V. Wells, 213 S.W. 673, 184 Ky. 772— 
28 C.J. p 901 note 62. 

CKLarantles h^ to require notice 

(1) A proposal by owner of a plan¬ 
tation that he would take up tenant’s 
mortgage to supply merchants in the 
fall if they would not take tenant's 
stock and farm implements away 
from him, was an offer which re¬ 
quired notice of acceptance in order 
to ripen into a contract of guaran¬ 
ty.—Greene v. Simon Brown's Sons, 
121 S.B. 597, 128 S.C. 91. 

(2) An instrument under which 
guarantor agreed to guarantee in¬ 
debtedness to be incurred by buyer 
in future purchases of products from 
seller, in consideration of seller’s 
action in making the sales, was a 
mere ‘‘offer" and was not a “guar¬ 
anty contract" until acceptance and 
performance by seller in reliance 
thereon and notice to guarantor or 
knowledge on his part of such ac¬ 
ceptance and reliance.—^Texas Co. v. 
Stanberry, Mo.App., 165 S.W.2d 696. 


47. Ky.—McGowan v. Wells, 213 S. 

W. 673, 184 Ky. 772. 

Mass.—^Lascelles v. Clark, 90 N.B. 

875, 204 Mass. 362. 

48- Wis.—^Miami County Nat. Bank 
V. Goldberg, 113 N.W. 891, 133 Wis. 
176, 16 L.R.A.,N.S., 1116. 

28 C.J. p 902 note 69. 

Xdabllity of Balesmaa 
A salesman advising his employer 
that he was willing to guarantee an 
account with a customer was not li¬ 
able for the purchase price of goods 
alleged to have been shipped to such 
customer on his credit, where it was 
not shown that such was the custom, 
that his language hstd any other than 
its natural and ordinary meaning of 
an offer to guarantee the account, or 
that he was notified of his employer’s 
acceptance of his offer.—^Dondero v. 
Standard Emblem Co., 121 A. 401, 45 
R.I. 329. 

49. Me.—^American Agricultural 

Chemical Co. v. Ellsworth, 83 A. 
546, 109 Me. 195. 

28 C.J. p 902 note 70. 

50. Ala.—^Huckaby v. McConnon & 
Co., 106 So. 886, 213 Ala. 631. 

R. I.—^ozzani v. Pioravanti, 155 A. 
409, 51 R.I. 433, citing Oozpiui Jiu 
xls. 

S. C.—Greene v. Simon Brown’s Sons, 
121 S.B. 697, 128 S.C. 91. 

Tex.—^Hunsley Paint Mfg. Co. v. 

Gray, Civ.App., 166 S.W.2d 486. 

28 C.J. p 902 note 76. 

51. Falxness to guaraatox 

Unless the guarantor has indicated 
assent to being bound without notice, 
it is not fair to him that he should 
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be bound at all without notice; and 
it is not to be presumed that a guar¬ 
antor undertakes to be bound with¬ 
out notice of acceptance having been 
given to him.—^Hunsley Paint Mfg. 
Co. v. Gray, supra. 

52. U.S.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 45 P.Supp. 201. 

Ky.—Pittsburgh Plate Glass Co. v. 

Cassidy, 238 S.W. 172, 194 Ky. 81. 
28 C.J. p 903 note 77- 

53. R.I.—Cozzani v. Fioravanti, 165 
A. 409, 61 R.I. 433, citing Corpus 
Juris. 

28 C.J. p 903 note 78. 

54. Mo.—Webb v. Cope, 192 S.W. 
934. 

55. Pa—^Acme Mfg. Co. v. Reed, 47 
A 205, 197 Pa 359, 80 Am.S.R. 832. 

56. U.S.—Davis v. Wells, Utah, 104 
U.S. 159, 26 L.Ed. 686. 

28 C.J. p 903 note 81. 

57. Ala—^Lawson v. Townes, 2 Ala 
373. 

5& Mass.—Lane Bros. Co. v. Shein- 
wald, 176 N.E. 148, 275 Mass. 96. 
28 C.J. p 902 note 71. 

59. Ala—Birmingham News Co. v. 

Read, 77 So. 29, 200 Ala 655. 

28 C.J. p 902 note 72. 

e<^ Iowa—German Sav. Bank v. 
Drake Roofing C6., 83 N.W. 960, 112 
Iowa 184, 84 Am.S.R. 336, 51 L.R.A. 
768. 

28 C.J. p 902 note 73. 

61. Ala—^Birmingham News Co. v. 

Read, 77 So. 29, 200 Ala 665. 

28 C.J. P 902 note 74. 
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case supplying the goods without giving notice to 
the guarantor that his offer is accepted does not 
create an enforceable agreement.*® 

h. When Not Betitiired 

In many Instances notice of acceptance has been held 
not to be required, as, for example, where acceptance Is 
evidenced by the nature of the transaction, where the 
guaranty is absolute, where the guarantor has received 
consideration from the guarantee, where the guaranty 
was made In response to guarantee’s request therefor, 
where the principal contract is contemporaneous with the 
guaranty, op whore the guarantor otherwise knows of 
the acceptance. 

Since one of the reasons for requiring notice of 
acceptance is that it is essential to the meeting of 
the minds of the parties, see supra subdivision a of 
this section, formal notice of acceptance is not re¬ 
quired where acceptance and such meeting of the 
minds are evidenced by the very nature of the 
transaction,®3 or by the instrument itself,®^ as 
where the guaranty is in the form of a bilateral 
contract which by its terms creates a privity of con¬ 
tract between the guarantor and guarantee;®® nor 
is notice required where no notice of acceptance is 
contemplated by the proposed guarantor or required 
by the nature of die guaranty.®® Contracts of 
guaranty which are of a unilateral nature ordinari¬ 


ly do not require that the guarantor be given notice 
of acceptance;®"^ and if a guaranty is given pursu¬ 
ant to a prior or present agreement between the 
guarantor and guarantee the contract is complete 
without further notice of acceptance.®® 

It has been held in at least one jurisdiction that 
unless the guarantor, in making an offer of guar¬ 
anty of future advances, demands notice of accept¬ 
ance of his undertaking such notice is unneces¬ 
sary.®® It has also been held that, where it has 
been the guarantee’s custom, for a long time, to 
accept certain guaranties from the guarantor, no¬ 
tice of acceptance of later guaranties of the same 
kind is not necessary.^® 

Absolute guaranty. It is generally held that the 
rule requiring notice by the guarantee of his ac¬ 
ceptance of the guaranty applies only where the 
guaranty is in legal effect an offer or proposal 
and where the transaction is not merely an offer 
of guaranty but amounts to a direct or uncondition¬ 
al promise of guaranty, unless notice of acceptance 
is made a condition of the guaranty, all that is nec¬ 
essary to make the promise binding is that the 
promisee should act on it, and notice of acceptance 
is not necessary,^® and in some jurisdictions this 


62. Mich.—^Detroit Free Press v. 
Pattengill, 118 N.W. 927, 156 Mich. 
272. 

28 C.J. p 902 note 75. 

63. Ala.—^Huckaby v. McOonnon & 
Co., 105 So. 886, 213 Ala. 631. 

Tex.-^itlzens’ Nat. Bank of Lub¬ 
bock V. Ivey, Clv.App., 73 S.W.2d 
133. 134, error refused, citing Cor¬ 
pus Juris. 

28 O.J. p 903 note 84. 

64. Ala.—^Huckaby v. McConnon & 
Co., 105 So. 886. 213 Ala. 631. 

65. U.S.—Davis v. Wells, Utah, 104 

U. S. 159, 26 L.Sd. 68S. 

Ala.^—^Huckaby v. McConnon & Co., 
105 So. 886, 213 Ala. 631. 

68. Tex.—^Hunsley Paint Mfg. Co. 

V. Gray. Civ.App., 165 S.W.2d 486. 
67. Bxoeptiou to rule 

Fven in the case of unilateral con¬ 
tracts of guaranty, notice of accept¬ 
ance, that is, of the performajice of 
the act, may be required under cer¬ 
tain circumstances, as where the of¬ 
ferer has no adequate means of as¬ 
certaining with' reasonable prompt¬ 
ness and certainty that the offeree 
has performed,—^Ladd 5b Bush v. 
Hayes, .CC-ACal., 105 P.2d 292. 

6^ Al€L—Huckaby v. McConnon & 
, Cq.„ 105 So. 886, 213 Ala. 631. 

69. Reason for rule 

'Tn the ordinary case, the exten¬ 
sion ^f credit referred to, of itself, 
tjfit^out '; Notice ^^ 'the‘ guarantor, is 
acceptive'^hhd ^'{Munpletes the ,cdn- 


tract; there being no reason for ap¬ 
plying to guaranties any other or 
different rules than those which gov¬ 
ern the making of other contracts.” 
—^Midland Nat. Bank of Minneapolis 
V. Security Elevator Co., 200 N.W. 
851, 161 Minn. 30. 

7a III.—Swisher v. Peering, 68 N.B. 
617, 204 Ill. 203, affirming 104 IlL 
App. 672. 

28 C.J. p 903 note 89. 

71- Ark.—^Murphy v. Continental 
Supply Co., 65 S.W.2d 11, 188 Ark. 
183. 

Idaho.—^New Idea Spreader Co. v. 
Satterfield, 265 P. 664, 45 Idaho 
753, 

28 C.J. p 904 note 96. 

72. Ark.—^Murphy v. Continental 
Supply Co., 65 S.W.2d 11, 188 Ark. 
183—Ouachita Valley Bank v. De 
Motte, 291 S.W. 984, 173 Ark. 52. 
CaL—^Davenport v. Stratton, App., 
132 P.2d 588. 

Colo.—^Taylor v. Hake, 20 P.2d 646, 92 
• Colo. 330. 

Idaho.—^New Idea Spreader Co, v. 
Satterfield, 265 P. 664, 666, 45 

Idaho 753, quoting Corpus Juris. 
Ill.—Schuman v, Arsht, 249 Ill.App. 
562. 

La.—^Times-Picayune Pub. Co. v. Ba- 
don, 136 So. 631, 17 La.App, 114. 
Mass.—^Mayo v. Bloomberg, 196 N, 
B. 99, 290 Mass. 168—^Vacuum Oil 
Co. V. Smookler, 185 N.E. 13, 282 
Mass. 36L 


Miss.—McConnon & Co. v. Prine, 90 
So. 730, 128 Miss. 192. 

Mo.—Squires v. Hoffman, App., 278 
S.W. 803. 

Okl.—Penner v.. International Har¬ 
vester Co. of America, 41 P.2d 843, 
171 Okl. 41. 

R.I.—Cozzani v. Pioravanti, 166 A 
409, 410, 51 R.L 433, citing Corpus 
Juris. 

Tenn.—^Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 337. 

Tex.—^Hunsley Paint Mfg. Co. v. 
Gray, Civ.App., 165 S.W.2d 486— 
Citizens’ Nat Bank of Lubbock v. 
Ivey, Civ.App., 73 S.W.2d 133, 134, 
error refused, citing Corpus Juris. 
Utah.—^Royal Tailors v. Newton, 239 
P. 949, 66 Utah 164—Wall v. Be¬ 
des, 211 P. 702, 704, 61 Utah 247, 
quoting Corpus Juris. 

28 CJ. p 904 note 97. 

What constitutes absolute guaranty 
generally see supra $ 7. 

Guaranties held within rtile 

(1) Agreement to guarantee faith¬ 
ful performance of contract was 
original undertaking, not requiring 
notice to “guarantors” of acceptance. 
—^Dayton Rubber Mfg. Co. of Dela¬ 
ware V. Sabra, C.C.AAriz., 31 F.2d, 9. 

(2) That guaranty was executed in 
contemplation of future indebtedness 
to guarantee rendered unnecessary 
guarantee's notice to guarantor of 
guarantee's acceptance of guaranty. 
—Standard Plumbing Supply Co. v. 
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rule is prescribed by statute^* 

In accordance with this rule, notice of accept¬ 
ance is not necessary where there is a positive un¬ 
dertaking to guarantee the payment of an existing 
indebtedness, if the debtor does not pay,*^^ or to pay 
for goods sold or to be sold to a third personJ® 
This rule has also been held to be applicable wheth¬ 
er the debt for which the guarantors bound them¬ 
selves was in existence at the time of the agreement 
or was thereafter incurred^B A letter of credit 
addressed to a certain person stating that bills to a 
certain amount will be duly honored by the writer 
of the letter up to a certain date differs from a com¬ 
mercial guaranty requiring notice.'^^ 

Where a guaranty is absolute, so that notice of 
acceptance is not required, delay in enforcement of 
the guaranty does not exonerate the guarantor.^s 

Consideration to guarantor. The receipt by the 
guarantor from the guarantee of a consideration is 


§ 11 

sufficient to prove the mutual assent required to 
complete a contract of guaranty,^^ and hence notice 
of acceptance is not necessary, where the guaranty 
recites a valuable consideration as moving either 
directly or indirectly to the guarantor from the 
guarantee,80 or where the guarantor receives such 
a consideration and this is known to the guaran- 
tee.8l It has been, held that this rule applies, al¬ 
though the consideration is merely a nominal one,®^ 
unless there is nothing to show that it comes from 
the guarantee.®^^ However, such notice is not dis¬ 
pensed with where the guaranty is in consideration 
merely of future advances to the principal.^^ 

Guaranty in response to request therefor. Al¬ 
though there’is authority to the contrary,85 it is 
generally well settled that where a written guaran¬ 
ty is delivered, not as an offer but in response to a 
request or proposition from the guarantee, no fur¬ 
ther notice to the guarantor of its acceptance is 
necessary,86 because there is a tmion of the minds 


La Conte, 178 N.E. 611, 277 Mass. 
497. 

(3) Letter of credit securing sales 
to corporation in which guarantors 
were Interested was binding on guar¬ 
antors when delivered to creditor, 
without notice of acceptance,—^Mar¬ 
shall-Wells Co. V. Tenney, 244 P. 84, 
118 Or. 873, 45 A.L.R. 1382. 

<4) Where contract is already In 
existence and its payment is guar¬ 
anteed by third person, no notice of 
acceptance of guaranty is necessary. 
—Citizens’ Nat, Bank of Lubbock v. 
Ivey. Tex.Civ.App.. 73 S.W.2d 133, 
error refused—28 C.J. p 904 note 97 
tb] (4). 

(5) Where defendant, who was en¬ 
titled to one third of the profits of 
a business, guaranteed payment of 
credits to the extent of one thousand 
dollars and requested the immediate 
shipment of goods previously or¬ 
dered, defendant’s obligation was a 
direct obligration within the rule 
making notice of acceptance unnec¬ 
essary in such cases.—Pittsburgh 
Plate Glass Co. v. Cassidy, 288 S.W. 
172, 194 Ky. 81. 

73- Cal.—^Thorpe v. Story, 78 P.2d 
1194, 10 Cal.2d 104. 

Okl.—^Abbott V. National Bank of 
Commerce of Tulsa, 56 P.2d 886, 
176 Okl. 629, 

S.D.—Continental Life Ins, Co. v, 
Barnes, 228 N.W. 809, 56 S.b. 410 
—^Hirning v. Jacobsen, 218 N.W. 
505, 51 S.D. 270, 

28 C.J. p 905 note 98. 

74. La.—Times-Picayune Pub. Co, v. 

Badon, 135 So. 631. 17 LaApp. 114. 
S.C.—Greene v. Simon Brown’s Sons, 
121 S.E. 597, 128 S.C. 91. 

28 C.J. p 905 note 99. 

75- Ark.—Murphy v. Continental 


Supply Co., 65 S.W.2d 11, 188 Ark. 
183. 

28 C.J. p 905 note 1. 

70L La—^Times-Picayune Pub. Co. 
V. Badon, 185 So. 631, 17 LaApp. 
114. 

77. Ohio.—^Lonsdale v. Lafayette 
Bank, 18 Ohio 126. 

28 C.J. p 905 note 2. 

78w Delay of six years 
Cal.—Thorpe v. Story, 73 P.2d 1194, 
10 Cal.2d 104. 

79. U.S.—^Davis Sewing Mach. Co. v. 
Richards, D.C., 6 S.Ct. 173, 116 U. 
S. 524, 29 L.Ed. 480. 

Ky.—McGowan v. Wells, 213 S.W. 
578, 184 Ky. 772. 

80. Ala—^Huckaby v. McConnon & 
Co., 105 So. 886, 888, 213 Ala 631, 
citing CkirpxLS Jtixis. 

S.D.—Furst v. Risse, 229 N.W. 293, 
56 S.D. 418—Himing v. Jacobsen, 
213 N.W. 505, 51 S.D. 270. 

Tex.—Citizens’ Nat. Bank of Lubbock 
V. Ivey, Civ.App., 73 S,W.2d 133, 
134, error refused, citing Corpus 
Xorla 

Vt.—Manley Bros. v. Bush, 169 A. 

782, 106 Vt, 67. 

28 C.J. p 903 note 91. 

81. R.I.—Cozzani v. Pioravanti, 165 
A. 409, 410, 51 R.L 488, citing Cor- 
pas juris. 

28 O.J. p 904 note 92. 

82. Ala—^Huckaby v. McConnon Sc 

Co., 105 So. 886, 213 Ala 631. , 

28 C.J. p 904 note 93. 

83. U.S.—Barnes Cycle Co. v. Reed, 
C.C.Pa, 84 F. 603, reversed on oth¬ 
er grounds 91 F. 481, 33 C.C.A. 646. 

28 C.J. p 904 note 94. 

84. U.S.—Barnes Cycle Co. v: Reed, 
supra 

28 C.J. p 904 note 95. 
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85. Pa—Evans v. McCormick, 31 
563, 167 Pa 247. 

28 C.J. p 906 note 4. 

88. Ala.—^Huckaby v. McConnon & 
Co.. 105 So. 886, 213 Ala 631. 
La—Interstate Trust & Banking Co-. 
V. Sabatier, 179 So. 80, 82, 189 La 
199, citing Corpus Juris—Commer¬ 
cial Nat. Bank v. Richardson, 113 
So. 152, 154, 163 La 933, citing 
Corpus Juria 

S.C.—Greene v. Simon Brown’s Sons, 
121 S.E. 597, 128 S.C. 91. 

Tenn.—Mountain City Mill Co. v. 

Lindsey, 8 TenaApp. 337. 

Vt.—^Manley Bros. v. Bush, 169 A 
782, 106 Vt 67. 

Wyo.—^Merchants' Nat Bank of Oma¬ 
ha, Neb., V. Ayers, 259 P. 804, 37 
Wyo. 136. 

28 C.J. p 906 note 5. 

Guaranty held requested \ 

Where plaintiff, before execution 
of letter of guaranty, agreed to ac¬ 
cept defendant as guarantor for pay¬ 
ment of goods to be sold to third 
person and prepared letter of guar¬ 
anty, and delivered it to principal 
debtor, with statement that, if he 
procured defendant’s signature, cred¬ 
it would be given to amount of guar¬ 
anty, such letter, signed by defend¬ 
ant and sent to plaintiff, constituted 
contract made to and with plaintiff 
and was binding on defendant with¬ 
out notice of acceptance by seller.— 
Royal Tailors v. Newton, 239 P, 949,. 
66 Utah 154. 

Request h^d not implied 

A request for contract of guaranty 
which would relieve bank from ne¬ 
cessity of affording notice of accept¬ 
ance in order to bind guarantor was 
not to be implied from previous deal¬ 
ings between bank and guarantor in 
which bank had accepted guaranties 
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of the parties on that subject, and the guarantor is 
bound to know to what extent his guaranty has 
been acted on.^^ in order that this rule may apply, 
however, the guaranty must be identical with that 
requested and if the guarantee requests one kind 
of guaranty, and the guarantor proposes, in answer 
thereto, a guaranty differing substantially there¬ 
from, notice of acceptance is necessary.^® 

Guaranty contemporaneous with acceptance or 
principal contract. Notice of acceptance is not 
necessary where the contract of guaranty is exe¬ 
cuted and delivered contemporaneously with, and 
as a part of, the consideration for the contract or 
transaction guaranteed,^® or where the agreement 
to accept is contemporaneous with the guaranty,®' 
or constitutes the consideration or basis of it®® 

Knowledge of acceptance or acts implying accept¬ 
ance. Formal notice of acceptance by the guaran¬ 
tee is not necessary, where the guarantor has no¬ 
tice or knowledge from any authoritative source 
that the guarantee has accepted the guaranty and is 
acting on the faith thereof,®® as where the guaran¬ 


tor had knowledge of acts of the guarantee imply¬ 
ing acceptance.®^ 

§ 12. - Sufficiency 

While formal notice of acceptance Is not essential, 
notice should be given in a reasonable manner, within 
a reasonable time after acceptance. 

As a general rule it is not essential that notice 
of acceptance of the guaranty, when necessary, 
should be given in a formal manner ;®5 but the im¬ 
plication is that notice must be given in a reason¬ 
able manner.®® What kind of notice is required 
depends on the nature of the transaction, the situa¬ 
tion of the parties, and the inferences fairly to be 
drawn from their previous dealings, if any, with 
regard to the subject matter of the guaranty.®7 

It is not necessary that the guarantor be given 
direct, actual, and personal notice by the guarantee 
or his agent,®® and, as appears supra § 11 b, it is 
sufficient if the guarantor acquires notice of the 
guarantee's acceptance from the facts or circum- 
• stances or from any source. Thus it has been held 
that the notice will be sufficient if it comes to the 


sismed by sruarantor for the same 
principal In absence of showingr that 
on such occasions it had tailed to 
g’ive notice of acceptance.—^Ladd & 
Bush V. Hayes, O.C.A.Cal., 105 F.2d 
292. 

07. Utah.—Lester Plano Co, v. Rom¬ 
ney, 126 P. 825, 41 Utah 486. 

28 C.J. p 906 note 6. 

88. Ind.—^Hasselman v. Japanese 

Development Co., 27 N.E. 318, 2 
Ind.App. 180, modified on other 
grrounds on rehearlngr 28 N.B. 207, 
2 Ind.App. 180. 

89. Ind.—^Hasselman v. Japanese 

Development Co., supra. 

28 C.J. p 906 note 8. 

90. OkL—^Penner v. International 

Harvester Co. of America, 41 P.2d 
843, 171 Okl. 41. 

Vt.—Manley Bros. v. Bush, 169 A. 

782, 106 Vt. 57. 

28 C.J. p 906 note 9. 

Other statement of rule 

(1) The rule requiringr notice to a 
gruarantor of acceptance of the gruar- 
anty does not apply where the guar¬ 
anty is contemporaneous with the 
principal obligation, or the whole of 
the transaction is connected or of 
such a nature as to give the guaran¬ 
tor notice of acceptance.—Pittsburgh 
Plate Glass Co. v. Cassidy, 238 S.W. 
172, 194 Ky. 81. 

(2) Still other statement see 28 C. i 

J. p 906 note 9 [a]. | 

Oontempoxaneous txcuisaotlons with¬ 
in rule 

' Where the guaranty was made in 
reply to sr letter from the creditor 


requesting it before an order of 
goods would be shipped, and the 
guarantor in making the guaranty 
requested the Immediate shipment of 
the goods, the profits from the resale 
of which he was to share, the guar¬ 
anty was contemporaneous with the 
principal obligation, and the relation 
of the parties such as to put the 
guarantor on notice of its acceptance, 
so that formal notice to him was un¬ 
necessary.—^Pittsburgh Plate Glass 
Co. V. Cassidy. 238 S.W. 172, 194 Ky. 
81. 

91, La.—^Interstate Trust & Banking 
Co. V. Sabatier, 179 So. 80, 82, 189 
La 199, citing Corpus Juris—Com¬ 
mercial Nat. Bank v. Richardson, 
113 So. 152, 154, 163 La 933, cit¬ 
ing Corpus Jtiris. 

28 C.J. p 907 note 10. 

99. Minn.—Wyman v. Bible, 184 N. 

W. 45, 150 Minn. 26. 

28 C.J. p 907 note 11. 

“The agrreement to accept may 
precede the escecution of the contract 
by the guarantor and when an in¬ 
strument of guaranty is executed and 
delivered, not as an offer of guaran¬ 
ty, but as an acceptance of a prop¬ 
osition coming from the guarantee, 
no further notice to the guarantor 
of acceptance by the gruarantee is 
necessary.”—Wyman v. Bible, supra. 

98. Colo.—^Taylor v. Hake, 20 P.2d 
546, 92 Colo. 330. 

Tex.—^American Surety Co. v. White- 
head, Com.App., 45 S.W.2d 958, 
affirming in part and reversing in 
part American Surety Co. of New 
York V. Whitehead, Civ.App., 291 
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S.W.2d 507—Citizens' Nat. Bank of 
Lubbock V. Ivey, Civ.App., 73 S.W. 
2d 133, 134, error refused, citing 
Corpus Juris. 

28 C.J. p 905 note 3. 

94. Mass.—^Rome v. Gaunt, 140 N. 

E. 242, 246 Mass. 82. 

Proof by inference that guarantor 
had knowledge or notice see intra. 
§ 13. 

Particular acts 

(1) Where defendant knew that 
plaintiff made shipments relying on 
defendant's guaranty of payment, 
such knowledge was equivalent to 
notice of acceptance of the gruaranty. 
—Rome V. Gaunt, supra. 

(2) Guarantee's extension of cred¬ 
it to guarantor's bank was held suf¬ 
ficient to show its assent—^Mer¬ 
chants' Nat Bank of Omaha, Neb., v. 
Ayers, 259 P. 804, 37 Wyo. 136. 

96. U.S.—^EJeman v. Anheuser-Busch 
Brewing Ass'n, Pa., 237 F. 993, 150 
O.C.A. 643. 

28 C.J. p 907 note 13. 

96. Mass.—Bishop V. Eaton, 87 N. 
E. 665, 161 Mass. 496, 42 Am.S.R. 
437. 

97. Mass.—Standard Plumbing Sup¬ 
ply Co. V. La Conte, 178 N.E. 611, 
277 Mass. 497—^Bishop v. Eaton, 
37 N.E. 665, 161 Mass. 496, 42 Am. 
S.R. 437. 

98. U.S.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 45 P.Supp, 201. 

S.C.—Greene v. Simon Brown's Sons, 
121 S.E. 597, 128 S.C. 91. 
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guarantor from the principal obligor but, in the 
absence of proof of agency, notice to the principal 
obligor who delivers the guaranty is not sufficient.^ 

The necessity of giving notice of transactions 
under a guaranty previously accepted is considered 
infra § 55. 

Several guarantors. The fact that some of sev¬ 
eral guarantors had, or were given, notice of ac¬ 
ceptance by the guarantee does not constitute no¬ 
tice of acceptance to other g^arantors.^ 

Time of giving. Notice of acceptance, when nec¬ 
essary, need not be given immediately,^ but must be 
given within a reasonable time after the accept¬ 
ance of the offer,^ the question of what is a rea¬ 
sonable time depending on the circumstances of the 
particular case.® It has been held that, where an 
offer of a guaranty contemplates that it shall be 
accepted by the doing of an act, it is not necessary 
for the guarantee to give notice of his intention to. 
accept before doing the act.® 

Acceptance by mail. When an offer 'of guaranty 
is made by mail or where the parties are so situat¬ 
ed that it may reasonably be expected that accept¬ 
ance will be by mail, a letter duly posted contain¬ 


§ 14 

ing an acceptance will constitute a contract binding 
on the guarantor,*^ even though the letter is never 
received by him,® 

§ 13. -Proof 

To establish guarantor's liability It must be proved 
that he was given or had notice of acceptance; this 
need not be proved by direct testimony, but may be In¬ 
ferred from the facts. 

In order to establish the liability of the guaran¬ 
tor, it must be proved by sufficient evidence that 
the guarantor was given or had notice that the 
guaranty had been accepted.® The fact that the 
guarantor had, or was given, notice of acceptance 
need not be proved by direct testimony,but may 
be inferred from the facts and circumstances of the 
case.li 

§ 14. -Waiver 

The guarantor's right to notice of acceptance may 
be waived, either expressly or, where the facts warrant 
it, by inference. 

A guarantor may waive his right to notice of ac¬ 
ceptance of the guaranty so as to become bound 
without such notice.^® Such waiver may be ex- 


99. I^a.—^Hibernia Bank & Trust Co. 
V. Oancienne, 74 So. 267, 140 La. 
969, L.R,A.1917D 402. 

28 C.J. p 907 note 1$. 

1. U.S.—^Hudepohl Brewing^ Co. v. 
Bannister, D.C.S.C.. 45 F.Supp. 201. 

28 C.J. p 907 note 17. 

2. Or.—^Vancouver Nat Bank v. Mc- 
Credie, 295 P. 462, 136 Or. 227. 

i U.S.—Louisville Mfgr. Co. v. 

Welch, La., 10 How. 461, 18 L.Bd. 
497. 

Ala.—Walker v. Forbes, 25 Ala. 139, 
60 Am.D. 498. 

4. U.S,—^Hudepohl Brewing: Co. v. 
Bannister, D.C.S.C., 45 F.Supp. 201. 

28 C.J. p 907 note 19. 

5. U.S.—^Barnes Cycle Co. v. Beed, 
Pa., 91 F. 481, 33 C.C.A. 646. 

28 C.J. p 908 note 20. 

Belay held not unreasonable 
Where bondholders* committee filed 
action on '^gruarantee’* of bonds to 
holders and purchasers promptly aft¬ 
er default of principal and prior to 
any effort of gniarantors to rescind, 
although over six years after execu¬ 
tion of **gniarantee," gmrantors 
would be liable.—Thorpe v. Story, 73 
P.2d 1194, 10 Cal.2d 104. 

9. Neb.—Standard Oil Co. v. Hoese, 
78 N.W. 292, 67 Neb. 666. 

28 C.J. P 908 note 22. 

7, Mass.—^Bishop v. Baton, 87 N.B. 
665, 161 Mass. 496, 42 Am.S.R. 437. 


S.D.--Smith v. Kimble, 162 N.W. 162, 
38 S.D. 511. 

Vt—Oaks V. Weller, 16 Vt 68. 

8. Mass.—Bishop v. Baton, 37 N.B. 
665, 161 Mass. 496, 42 Am.S.R. 487. 

9. Evidence held Insuilloient 

A revocation of allegred gniai*anty 
had no probative value on issue 
whether prior to revocation guaran¬ 
tor had due notice or knowledge of 
acceptance of the offer of guaranty 
by seller of goods in reliance on the 
guaranty, which was necessary in 
order to render the guarantor liable. 
—^Texas Co. v.. Stanberry, Mo.App., 
165 S.W.2d 696. 

10. U.S.—Barnes Cycle Co. v. Heed, 
Pa., 91 F. 481, 33 C.C.A. 646. 

28 C.J. p 908 note 26. 

Rules of evidence in proceedings 
against guarantor generally see in¬ 
fra SS 99-101. 

IL U.S.—^Hudepohl Brewing Co. v. 

Bannister, D.C.S.C., 45 F.Supp. 201. 
S.C.—Greene v. Simon Brown’s Sons, 
121 S.B. 597, 128 S.C. 91. 

28 C.jr. p 908 note 27. 

Knowledge of facts Implying ac¬ 
ceptance as making notice unneces¬ 
sary see supra § 11 b. 

Facts held to warrant inference 

(1) Bank’s extension of time to 
pay corporation’s notes and further 
loans to it in reliance on stockhold¬ 
ers’ gruaranty warranted inference 
that they knew or had notice of 
bank’s acceptance of guaranty.—^Tay¬ 
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lor V. Hake, 20 P.2d 646, 92 Colo.. 
330. 

(2) Showing that gruarantor of* 
payment of attorney’s fees expected 
and understood that person gruar- 
anteed would continue to render 
services after guaranty according to 
Its terms was suQlcient to show no¬ 
tice to guarantor of acceptance of 
gruaranty, and of reliance on it.— 
Cooper V. Chaffee, 130 S.B. 472, 100 
W.Va. 360. 

(3) Where shipments of wool on 
strength of defendant’s agreement to 
finance purchases by the consignee 
were paid for by defendant and bills 
for other shipments were received by 
it, finding was warranted that it had 
notice of acceptance of the guaranty. 
—^Rome v. Gaunt, 140 N.R 242, 246 
Mass. 82. 

12. Cal.—^Hickey Pipe & Supply Co. 
V. Fitzgerald, 89 P.2d 472, 8 CaL 
App.2d 389. 

Ga.—Guggenheimer & Co. v. Gilmore, 
116 S.B. 67, 29 Ga.App. 540. 

OkL—^Penner v. International Har¬ 
vester Co. of America, 41 P.2d 843, 
171 Okl. 41. 

S.D.—^Furst V. Risse, 229 N.W. 293, 
66 S.D. 418. 

Tex.—^Hughes v. Straus-Frank Co., 
Civ.App., 127 S.W.2d 582, affirmed 
Straus-Frank Co. v. Hughes, 166 
S.W.2d 619, 138 Tex. 50. 

Wyo.—^Merchants* Nat. Bank of Omar 
ha. Neb. v. Ayers, 259 P. 804, 87 
Wyo. 136. 

28 C.J. p 908 note 28. 
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pressly made in the instrument of guaranty,^3 or it 
may be inferred from the language or terms of the 
guaranty,!^ or from the guarantor’s subsequent acts 
and declarations,^'^ such as from his acknowledg¬ 
ment of his liability on the gn^afanty,^® or from his 
subsequent promise to pay, without a new considera¬ 
tion for such promise.^*^ However, waiver of notice 
of acceptance cannot be inferred from the guaran¬ 
tor’s admission of his supposed liability under a mis¬ 
apprehension of the facts,^^ or from his promise to 
pay the guaranteed debt, qualified by a condition 
which is rejected,!^ or from the fact that the terms 
of the guaranty are absolute.^o So also a stipula¬ 
tion in the principal obligation waiving notice of 
acceptance thereof does not dispense with notice of 
acceptance of a guaranty of such obligation.^! 

Waiver as to successors and assigns, A waiver 
of notice in a guaranty to the guarantee and its 
successors or assigns waives notice by the succes¬ 
sors as well as by the original guarantee.23 

*§ 15. Notice to, or Request by, Principal 

It Is not necessary that the principal debtor should 
have knowledge of the guaranty. 

It is not necessary, in order that the guaranty 
should be binding on the.guarantor, that the princi¬ 


pal debtor or obligor should have knowledge of the 
guaranty,23 or be in any way a party thereto,^^ for 
the reason that privity of contract between the 
guarantor and the principal is not necessary.25 

The absence of the request or knowledge of the 
principal obligor as alfecting the right of the guar¬ 
antor to indemnity or reimbursement from the prin¬ 
cipal is considered infra § 111. 

§ 16. Effect of Invalidity of Principal Con¬ 
tract 

a. General rule 

b. Exceptions and qualifications 

a. General Bale 

If the principal contract, for reasons Inherent In 
Itself, is invalid, the guaranty is also invalid. 

As the extent of the liability of the principal debt¬ 
or generally measures and limits the liability of the 
guarantor, see infra § 43, and a guaranty is depend¬ 
ent on the existence of a principal obligation, see 
supra § 2, as a general rule, if the principal con¬ 
tract, for reasons inherent in itself, is invalid, the 
guaranty partakes of the character of the principal 
contract, and is also invalid,^® particularly where 
the principal contract and the guaranty thereof are 


13. Oai.—^Hickey Pipe & Supply Co. 
y. Fitzgerald, 39 P.2d 472. 3 CaL 
App.2d 389. 

<Ja.—Guggenheimer & Co. v. Gilmore, 
116 S.B. 67, 29 Ga.App. 540. cit¬ 
ing Corpus Juris. 

Okl.—^Penner v. International Har¬ 
vester Co. of America, 41 P.2d 843, 
171 Okl. 41. 

•S.D.—^Purst V. Risse. 229 N.W. 293, 
66 S.D. 418. 

Tex.—^Hughes v. Straus-Frank Co., 
Civ.App., 127 S.W.2d 682, affirmed 
Straus-Frank Co. v. Hughes. 166 
S.W.2d 619, 138 Tex: 50. 

'28 C.J. p 908 note 30. 
isrotioe held waived 
Waiver of notice of “loans made'* 
and of ^'any and all acts or things 
hy said hank to be done to establish 
the liability of the undersigned guar¬ 
antors" was held a speclflc waiver of 
notice of acceptance of guaranty.— 
Merchants* Nat. Bank of Omaha. 
Neb., V, Ayers, 269 P. 804, 37 Wyo. 
136. 

JTotioe held not waived 

The pnovision of a contract of 
guaranty that the guarantor waived 
protest, demand, notice of nonpay¬ 
ment, and any and all notices of 
every kind and consented to all re¬ 
newals. forbeaiwce, cmd extensions 
of tUne did not constitute express 
of guarantor's right to notice 
^«ix^6'4;>tanc'e of gua]4nty since pro¬ 
vision related to matters growing 
nut ^ dealings' bet'^een bank and 


principal debtor arising after guar¬ 
anty contract had been accepted.— 
Ladd & Bush V. Hayes. C.C.A.Cal., 
105 P.2d 292. 

14. Ga.—^Holmes v. Schwab. 80 S.B. 
313, 141 Ga. 44. 

28 C.J. p 908 note 31. 

15. Iowa—^Farwell v. Sully. 38 Iowa 
387. 

28 C.J. p 909 note 32. 

16. Iowa—Parwell v. Sully, supra 
28 C.J. p 909 note 33. 

17. Me.—Gamage v. Hutchins. 23 
Me. 665. 

Mass.—Sigourney v. Wetherell, 6 
Mete. 553. 

18. XJ.S.—^Reynolds v. Douglass, 

Miss., 12 Pet. 497, 9 L.Ed. 1171. 

19. U.S.—Reynolds v. Douglass, su¬ 
pra 

2a XJ.S.—^Ladd & Bush v. Hayes, C. 
C.A.CaL, 106 P.2d 292. 

21. Pa—^Acme Mfg, Co. v. Reed. 
47 A. 206, 197 Pa 369. 80 Am.S.R. 
832. 

28 C.J. p 909 note 37. 

22. Tex.—^Thompson v. North Texas 
Nat. Bank, Com.App.. 37 S.W.2d 
735, affirming North Texas Nat 
Bank v. Thompson, Civ.App.. 28 
S.W.2d 494. 

23. Utah.—Ogden First Nat Bank v. 
Taylor, 114 P. 529, 38 Utah 616. 

28 C.J. p 909 note 38. 
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24. Me.—^Hughes v. Littlefield, 18 
Me. 400. 

Utah.—Ogden First Nat Bank v. 
Taylor, 114 P. 629. 38 Utah 516. 

25. Me.—^Hughes v. Littlefield, 18 
Me. 400. 

Utah.—Ogden First Nat Bank v. 
Taylor, 114 P. 629. 38 Utah 616. 

26. Ga.—Hartsfield Co. v. Kitchens, 
179 S.B. 920, 921, 51 GaApp. 154, 
citing Corpus Juria 

Mich.—Krekel v. Thomasma, 238 N. 
W. 255, 255 Mich. 283, 81 A.L.R. 
786. 

Tex.—^National City Bank of St. Lou¬ 
is, Mo. V. Taylor, Civ.App., 293 S. 
W. 613, 618, citing Corpus Juris. 
Wis.—Hovie v. Pleshek, 203 N.W. 

910, 187 Wis. 65. 

28 C.J. p 909 note 45. 

Ouaranties held invalid 

(1) Where the principal obligation 
is based on an insufficient or illegal 
consideration, the guaranty is in¬ 
valid.—Tandy v. Blmore-Cooper Live 
Stock Commn. Co.. 87 S.W. 614, 113 
Mo.App. 409—28 C.J. p 910 no.te 46. 

(2) One who has guaranteed pay¬ 
ment of a note cannot be held lia- 
,ble when the note itself has not been 
executed by Its purported maker and 
•'is void for want of consideration.— 
City Nat Bank in Long Beach v. 
Lemco Mfg. Co., 207 P* 609, 67 Cal. 
App. 566. 

(3) A contract to guarantee pay¬ 
ment of purchase price of goods was 
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parts of one entire transaction so that there is as a 
matter of fact only one contract.^*^ However, ille¬ 
gality in the performance of a contract, which was 
not contemplated in the contract, will not render it 
illegal so as to relieve the guarantor.28 

The defense that the principal contract is void 
or unenforceable is available to the guarantor even 
though the principal does not assert such invalidi- 
ty.2» 

b. Exceptions and Qualifications 

The Invalidity of the principal contract will not 
relieve the guarantor of liability where the guaranty is 
an entirely separate and independent contract, where 


the guarantor intended to make himself liable* even 
though the principal contract was invalid, or where the 
defect pertains to matters personal to the principal 
debtor. 

The general rule that where the principal con¬ 
tract is invalid the guaranty is rendered invalid 
does not apply where the contract of guaranty is an 
entirely separate and independent contract,^® such 
as an absolute guaranty,^! or a guaranty of an ex¬ 
isting contract, which guaranty is made on an inde¬ 
pendent consideration nor does it apply where 
the guarantor intended to make himself liable for 
the principal debt or obligation even though it was 
invalid or unenforceable.33 Moreover, the invalidi- 


rendered void by illegrality of pre¬ 
liminary contract, which violated an- 
ti>trust statutes and pursuant to 
which purchase was made.—^Mara¬ 
thon Oil Co. V. Hadley, Tex.Clv.App., 
107 S.W.2d 883, error dismissed. 
Contracts held not Invalid within 
rule 

(1) Tn general. 

Ga.—^Bwlng v. Mechanics Loan & 
Savlngrs Co., 7 S.B.2d 588, 61 Ga. 
App. 808—Allen v. Henderson, 172 
aB. 94, 48 Ga.App. 74. 

Ill.—^Vlahos V. Andrews, 1 N.B.2d 
59. 362 Ill. 693. 

Iowa.—Shively v. Globe Mfg. Co., 219 
N.W. 266, 206 Iowa 1233. 

Wash.—Peck v. Davies, 283 P. 173, 
164 Wash. 669. 

(2) Guarantors' promise to pay 
note on default of maker was not af¬ 
fected by exceeded authority of 
payee bank’s officer in transferring 
note to guarantee, for, while trans¬ 
fer of note to guarantee was ineffec¬ 
tual, guarantee was in position of 
bailee, who could assert claim 
against all persons except true own¬ 
er.—^National City Bank of St. Louis, 
Mo. V. Taylor, Tex.Civ.App., 293 S. 
W. 613. 

(3) A contract guaranteeing pay¬ 
ment of notes conditioned on a 
bank’s purchase thereof was not in¬ 
validated even though requiring bank 
to exceed limitations prescribed by 
federal statute providing penalty for 
such violation.—^Nielsen v. Davidson, 
226 P. 836, 66 Cal.App. 442. 

(4) The invalidity of a chattel 
mortgage as affected by affidavit 
which did not truthfully state the 
consideration given by borrowers to 
lender as security for loan evidenced 
by a note did not affect legality or 
enforceability of indorser’s gusLrantee 
of mortgage, in view of statute of 
New Jersey where transaction was 
consummated that mortgage in such 
event was void only as against cred¬ 
itors of mortgagor and subsequent 
purchasers and mortgagees in good 
faith.—Ollendorf v. Lissberger, 28 
N.T.S.2d 456, 176 Misc. 661, affirmed 
32 N.T.S;2d 132, 263 App.Div, 814, 
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appeal, denied 32 N.Y.S.2d 783. 263 
App.Div. 866. 

Contract snbseqnently valid 

Contract, although unenforceable 
and voidable when made, because 
buyer did not agree to buy any 
amount of goods, was valid pro tanto 
for the amount of goods ordered and 
delivered, obligating guarantors for 
such amount.—^J. R. Watkins Co. v. 
Smith, Mo.App., 31 S.W.2d 644—Sagi¬ 
naw Medicine Co. v. Dykes, 238 S.W. 
556, 210 Mo.App. 399. 

Contract enforceable only in equity 
Father's agreement guaranteeing 
payment of sums which son agrreed 
to pay wife for her support was 
valid and enforceable, even though 
the principal contract could be en¬ 
forced only in equity because the 
transaction was between a husband 
and wife, who were regrarded as one 
person at common law.—Robertson 
V. Robertson, 177 A, 896, 114 N.J. 
Law 558. 

27. Ga.—^Hartsfleld Co. v. Kitch¬ 
ens, 179 S.B. 920, 921, 51 Oa.App. 
164, citing Corpus jT&ris. 

Tex.—^National City Bank of St. 
Louis, Mo. V. Taylor, Civ.App., 293 
S.W. 613, 618, citing Corpus Juris. 
Both instraments held one contract 
Where the guaranty is given to the 
party to whom the instrument guar¬ 
anteed is griven, both the guaranty 
and the instrument being given un¬ 
der and in pursuance of the very 
same contract, there is, as a mat¬ 
ter of fact, but one contract, the 
two instruments forming parts of 
it, and if one falls the other must 
necessarily go with it.—^Purdy v. 
Peters, 36 Barb., N.T., 239. 

Gnaran'ty held invalid 

Where contract providing for sale 
by defendant of five hundred thou¬ 
sand kronen and its delivery to des¬ 
ignee of plaintiff's . assignor in 
Czechoslovakia for ten thousand dol¬ 
lars was unenforceable because ille¬ 
gal under Czechoslovakian law, a 
guaranty which was an integral part 
of the contract was unenforceable.— 
Hesslein v. Matzner, 19 N.Y.S.2d 462. 
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28. Shipping misbranded goods 

Where, in agency contract for sale 
of medicines and extracts on which 
defendants became guarantors, there 
was nothing contemplating that the 
principal would ship or that the 
agent would receive or sell articles 
manufactured or shipped in violation 
of law, it was no defense to suit on 
the guarantee contract that the prin¬ 
cipal shipped misbranded goods, as 
the contract contemplated no such 
action.—Pritchard v. W. T. Rawleigh 
Co., 262 S.W. 310, 164 Ark. 536. 

29. Tex.—^Dickerson v. McConnon & 
Co., Civ.App., 248 S.W; 1084. 
"Anything that renders the obli¬ 
gation absolutely void and unenforce¬ 
able against the principal is avail¬ 
able to the guarantors also, in avoid¬ 
ance of their liability on the gruaran- 
ty, even though their prlncip€a is not 
made a party defendant, and has not 
asserted the invalidity of his obliga¬ 
tion."—Scharnagel v. Burst, 112 So. 
102, 104, 216 Ala. 528. 

30. Ill.—James J. Brown Plastering 
Co. V. Gottschalk, 261 Ill.App. 147. 

28 C.J. p 910 note 62. 

31. Ill.—Beebe v. Kirkpatrick, 162 
N.B. 539, 821 Ill. 612, 47 A.L.R. 
891. 

32. Ill.—James J. Brown Plastering 
Co. V. Gottschalk, 261 IlLApp. 147. 

N.Y.—Grill V. Driad Const. Corpora¬ 
tion, 34 N.Y.S.2d 593. 

28 C.J. p 910 note 53. 

33. Wash.—Backus v. Peeks, 129 P. 
86, 71 Wash. 508, Ann.Cas.l914C 
553. 

28 C.J. p 910 note 64. 

Beterminiag iutentioiL of gfuaraator 

(1) Whether the guarantor has 
made himself thus liable depends on 
the intention of the parties as ascer¬ 
tained from a proper construction of 
the contract.—^A. M. Castle & Co. v; 
Public Service Underwriters, 89 P. 
2d 606', 198 Wash. 676—28 C.J. p 910 
note 55. 

(2) Such intention may also be de¬ 
termined from the particular facts 
and circumstances attending the 
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ty of the principal contract will not relieve the 
guarantor of liability where the defect is not in the 
contract itself but pertains to matters which are 
personal to the principal debtor,3* at least where the 
principal does not himself assert such matters,35 
or which arise from causes which originate in the 
law;35 and a guaranty may sometimes be recovered 
on when the principal obligation is entirely incapa¬ 
ble of enforcement.37 

Ultra vires contract or debt of corporation. Even 
though a corporation’s contract may be ultra vires 
and thus not enforceable against the corporation 
itself, see Corporations §§ 1130-1133, unless there 
is something in connection with its execution more 
than the mere lack of power in the corporation to 
execute it, a guarantor thereof will be bound.38 
Although the principal contract is ultra vires as to 
the corporation, if it affects private persons only 
and may therefore be validated by the assent of 
such persons, a guaranty of the performance of the 
contract is enforceable ;39 but, where the corpora¬ 


tion before making a contract obtains a guaranty 
thereof, the fact that the contract thereupon entered 
into is ultra vires relieves the guarantor from lia¬ 
bility on his guaranty.^® 

§ 17. - Estoppel to Deny Validity of. 

Principal Contract 

A guarantor is estopped to deny the validity of the 
principal contract where it has been acted on by the 
guarantee in reliance on the guaranty. 

As a general rule a guarantor is estopped to de¬ 
ny the legal effect and validity of the principal con¬ 
tract where it has been acted on by the guarantee 
in reliance on the guaranty,especially where the 
guarantor has consented to, and requested ratifica¬ 
tion of, such contract.^3 Jn accordance with this 
rule a guarantor has been held estopped to deny 
that the principal contract was duly executed by the 
principal obligor;^® and the guarantor of the pay¬ 
ment of a note or other written obligation is es¬ 
topped to deny the genuineness of the signature of 
the maker of such instrument,^^ unless the holder 


transaction.—Santa Ana Sugrar Co. 
V. Smith, 2 P.2d 866, 116 CaLApp. 422. 
Statute of frauds 

A corporation which in positive 
terms gruaranteed payment of a spe¬ 
cific order by another corporation in 
event that order did not exceed a 
specified sum was bound thereby al¬ 
though sales contract between other 
corporation and seller was allegedly 
unenforceable because not in writing 
or because not in part performed.— 
A. M. Castle & Co. v. Public Service 
Underwriters, 89 P,2d 506, 198 Wash. 
676. 

Statute of llxnitatioiLS 

Where notes were outlawed by 
limitation, third person’s subsequent 
guaranty of payment thereof was 
■ valid.—Santa Ana Sugar Co. v. 
Smith, 2 P.2d 866, 116 Cal.App. 422. 

34. Wash.—Backus v. Peeks, 129 P. 
$6, 71 Wash. 508, Ann.Cas.l914C 
553. 

28 C.J. p 910 note 49. 

Effect of duress in obtaining prin¬ 
cipal contrcLct see infra § 31. 

Covextuxe 

One who guarantees the debt of a 
married woman Is not discharged 
from his liability thereon, although 
by pleading her coverture she is en¬ 
abled to escape liability.—^Wiggins’ 
Appeal, 100 Pa. 166—28 C.J. p 910 
note 56. 

Infancy 

A guaranty of the contract or debt 
of an infant is binding on the* gruar- 
antor, notwithstanding the principal 
centraict or debt may be avoided by 
the^infadit on the ground of his in- 
fertKsy.-t-Pederal Sobols v, Kuntz, 134 


So. 118, 16 La.App. 289—28 C.J. p 911 
note 62. 

Fraud in inducing principal to en¬ 
ter contract is not available as a 
defense to guarantor.—Grill v. Driad 
Const Corporation, 34 N.Y.S.2d 693. 

35. **Where the matter of defense 
[ shows that the contract is voidable 

only at the election of the principal, 
it is not available to his guarantors 
or sureties, unless it has been as¬ 
serted by the principal himself.”— 
Sohamagel v. Purst, 112 So. 102, 104, 
215 Ala. 528. 

36. Wash,—Backus v. Peeks, 129 P. 
86, 71 Wash. 608, Ann.Cas.l914C 
553. 

37. N.Y.—McLaughlin v. McGovern, 
34 Barb. 208. 

28 C.J. p 910 note 51. 

33. Ill.—Chicago Title & Trust Co. 
V. Cohen, 1 N.E.2d 717, 284 Ill. 
App. 181. 

S.I>.—Birken v. Tapper, 189 N.W. 698, 
46 S.D. 600, 24 A.L.R. 832. 

28 C.J. p 910 note 59. 

Suspension of corporate powers 
The Invalidity of a contract made 
by a corporation whose corporate 
powers became suspended for fail¬ 
ure to file annual reports cannot be 
asserted by the guarantor.—Krekel 
v. Thomasma, 238 N.W. 265, 255 
Mich. 283, 81 A.L.It. 786. 

Excessive loan 

Bank directors guaranteeing re¬ 
discounted notes cannot escape liabil¬ 
ity on ground that notes constituted 
excessive loan.—^Wyoming Trust Co. 
of Casper v. Montgomery, 267 P. 77, 
38 Wyo. 307. 


39. Ohio.—Zerkle v. Price, 7 Ohio S. 
& C.P. 466, 6 Ohio N.P. 480. 

40. N.Y.—^Koehler v. Heinheimer, 46 
‘N.Y.S. 337, 20 Misc. 62, reversed 
on the facts 49 N.Y.S. 755, 26 App. 
Div. 1. 

41. Ill.—^James J. Brown Plaster¬ 
ing Co. V. Gottschalk, 261 Ill.App. 
147. 

28 C.J. p 911 note 63. 

An innocent purchaser of a bond or 
Mte may hold the guarantor, not¬ 
withstanding the bond or note Is 
void, if he purchased it on the faith 
of the guaranty.—^Holm v. Jamieson, 
60 N.E. 702, 173 Ill. 296, 46 L.R.A. 
846—28 C.J. p 911 note 66. 

42. Cal.—^Withers v. Bousfleld, 183 
P. 855, 42 CaLApp. 304. 

28 C.J. p 911 note 64. 

43. Utah.—Gottsegan Cigar Co. v. 
Levy, 130 P. 780, 42 Utah 366, Ann. 
Cas.l916A 1189. 

28 C.J. p 911 note 66. 

Blanks in contract 
Where a contract guaranteeing pay¬ 
ment of a debt of a firm, as executed 
contained a blank for the n.'ime of 
the firm, and such blank was later 
filled, the guarantor, by signing the 
contract containing blanks, author¬ 
ized the holder to fill in the blank.— 
Shows V. Steiner, Lobman & Frank, 
57 So. 700, 176 Ala. 363. 

44. U.S.—^McKinnon v. Boardman, N. 
Y., 170 F. 920, 96 C,C.A. 136. 

S.D.—^Austin, Tomlinson & Webster 
Mfg. Co. V. Heiser, 61 N.W. 446, 6 
S.D. 429. 

Forgery 

That names of makers of notes 
were forged would not in Itself re- 
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thereof has not lost any rights or changed his posi¬ 
tion to his injury by reason of the guaranty, qj* 
to deny his competency to contract in the manner 
in which he has contracted.46 So also, where the 
principal debtor has assumed to enter into the prin¬ 
cipal contract in a corporate capacity, the guarantor 
is estopped to claim that no legal incorporation was 

effected.^7 

§ 18. Formal Reqiiisites of Guaranty 

a. In general 

b. Guaranty by indorsement on bill or 

note 

a. In General 

No particular form or expression Is necessary to 
create a guaranty, provided the Intention to do so Is 
clearly manifest; but the guaranty should be definite 
as to Its terms and conditions. 

In accordance with rules governing the formal 


§ 18 

requisites of contracts generally, see Contracts §§ 
53-69, no particular form or expression is necessary 
to create a guaranty, and any language or expres¬ 
sion which, under the circumstances attending the 
transaction, may be construed as intended to bind 
the guarantor to answer for another’s debt or de¬ 
fault is sufficient,and it is not even necessary 
that the word ^'guaranty” should be used.**® In ac¬ 
cordance with this rule, the letters '‘O. K” written 
on a contract followed by the signature of the per¬ 
son writing them, together with the attending cir¬ 
cumstances, haye been held sufficient to constitute 
a guaranty but the use of such letters will not 
constitute a guaranty where the attending circum¬ 
stances do not indicate that such was the intention 
of the parties, or indicate a contrary intention. 6^ 
The language employed, however, must indicate, 
with at least reasonable clearness, an intention to 
enter into a contract of guaranty,52 as the law will 


lleve guarantors of their obligation. 

—First Nat. Bank v. Bair, 173 A. 

329, 315 Pa. 463. 

45. N.T.—Catsklll Nat. Bank v. 
Lasher, 147 N.Y.S. 641, 34 Mlsc. 
623, affirmed 151 N.Y.S. 191, 166 
App.Dlv. 648, affirmed 116 N.B. 
1039. 221 N.Y. 651. 

23 C.J. p 911 note 68. 

4a Minn.—-Bell v. IClrkland, 113 N. 
W. 271, 102 Minn. 213, 225, 120 
Am,S.R. 621, 13 L,R.A.,N.S., 793. 

28 CJ. p 911 note 69. 

47. Wis.—Mason v. Nichols, 22 Wis. 
376. 

4a U.S.—^Belton Nat. Bank v. Ar¬ 
mour & Co., C.C.ATex., 11 F.2d 
929, certiorari denied Armour & 
Co. V. Belton Nat Bank, 46 S.Ct 
630, 271 U.S. 678, 70 L.Bd. 1147. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 366. 

Ill.—Washington Boulevard Hospital 
V. Levin, App., 45 N.B.2d 673— 
Mahler Textiles, Inc., v. Woodka, 
261 IlLApp. 177, 180, quoting Oor- 
pns ornxis. 

La.—Reconstruction Finance Corpo¬ 
ration v. Mickelberry, 179 So. 49, 
61, 189 La. 106, quoting Corpus 
Juris. 

Tex.—First State Bank of Wlndom 
v. McBlwrath, Civ.App., 266 S.W. 
837. 

Wash.—Sherman, Clay & Co. v. Turn¬ 
er, 2 P.2d 688, 164 Wash. 257. 

28 C.J. p 911 note 72. 

Xiangnage held suttoleiLt under oir- 
otUttstanoeB 

(1) In general. 

Ark.—Ouachita Valley Bank v. De 
Motte, 291 S,W. 984, 173 Ark. 62. 

Mo.—Sebastian County Coal & Min¬ 
ing Co. V. Mayer, 274 S.W. 770, 310 
Mo. 104. 


Mont—General Finance Co. v. Pow¬ 
ell, 118 P.2d 751, 112 Mont 636. 
N.C.—^Page Trust Co. v. Wachovia 
Bank & Trust Co., 126 S.B. 636, 188 
N.C. 766, 37 A.L.R. 1368. 

Tex.—Grote v. Service Finance Cor¬ 
poration, Civ.App., 119 S.W.2d 136, 
vacated on other grounds Service 
Finance Corporation v. Grote, 131 
S.W.2d 93. 133 Tex. 606. 

28 C.J. p 911 note 72 [c]. 

(2) Defendants indorsing order, in¬ 
tending to use word “indorse” in 
sense of guaranty, were bound as 
guarantors.—^Blanchet v. Cleveland 
Windshield Co., 166 N.B. 696, 31 Ohio 
App. 637, 

(3) Writing subjoined to contract 
of sale expressing approval and in¬ 
tention to see that it was carried out 
constituted guaranty of performance. 
—^Martin v. Fee, 226 N.W. 203, 177 
Minn. 692. 

(4) Indorsement on contract of 
statement “waiving demand and no¬ 
tice” constituted guaranty of con¬ 
tract.—Gloucester Mut. Fishing Ins. 
Co. v. Boyer, 200 N.B. 667, 294 Mass. 
36. 

(6) Statement of defendant that 
he was back of plaintiff’s customer 
with sufficient finances with under¬ 
standing that customer’s purchases 
must be personally O. IC’d by defend¬ 
ant should be construed as guaranty. 
—Mahler Textiles, Inc. v. Woodkci, 
261 IllApp. 177. 

(6) Owner’s letter stating he would 
stand good for materialman’s claim 
in reply to materialman's offer to 
\7aive mechanic’s lien was guaranty 
to answer for contractor's debt.— 
Pittsburgh Plate Glass Co. v. BYa- 
vel, 168 N.B. 479, 32 Ohio App. 644. 

(7) Officer of a state bank being 
liquidated by another bank, who de¬ 
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posited personal securities with liqui¬ 
dating bank under contract to insure 
against any deficit in assets for pur¬ 
poses of liquidation, stood in relation 
of “guarantor’’ to transaction.—^Peo¬ 
ple ex rel. Nelson v. Depositors 
State Bank, 37 N.B.2d 326, 377 Ill. 
602. 

49. Ill.—^Mahler Textiles, Inc. v. 
Woodka, 261 HhApp. 177, 180, quot¬ 
ing Corpus Jnrls. 

28 C.J. p 912 note 73. 

Giving of note and mortgfage by 
controlling stockholder to bank, to 
enable corporation to obtain credit, 
constituted in effect mere guaranty. 
—Buckeye Cotton Oil Co. v. Amr- 
hein, 121 So. 602, 168 La. 139. 

50. Mo.—^Desgranges v. Newbauer, 
129 S.W. 759, 149 Mo.App. 715. 

28 C,J. p 912 note 74. 

Ind.—Fowler Nat. Bank v. 
Brown, 49 N.B, 833, 19 Ind.App. 
433. 

28 C.J. p 912 note 75. 

52k U.S.—Italian Discount & Trust 
Co. V. Merchants’ Nat. Bank, C.C. 
A.Mass., 293 F. 1. 

Mass.—Morrison v. Tremont Trust 
Co., 147 N.B. 870, 262 Mass. 383. 
28 C.J. p 912 note 76. 

Use of word ‘‘guarantee” does not 
necessarily indicate a contract of 
guaranty, since the word may also 
import an original obligation or 
promise; and the legal effect of 
terms of instrument was not en¬ 
larged by fact that it was headed 
“guarantee note”.—^Pirst Securities 
Co. V. Story, 49 P.2d 862, 9 Cal.App.2d 
270. 

AUegatlons in pleading setting 
forth interpretation of assignee of 
guarantee as to meaning of Instru¬ 
ment wlU not enlarge legal effect of 



GUARANTY 


38 C.J.S. 


§ 18 


not subject a man, having no interest in the prin¬ 
cipal transaction, to answer for the debt of another 
unless his intention to do so is manifest either ex¬ 
pressly or by implication from the language used.^^ 

A guaranty is not created by a mere request by 
one person that credit shall be given to another 
nor by a mere certificate as to the character or hab¬ 
its of a third person;®® nor by a mere expression 
of opinion or confidence that a third person will 
pay for goods which he is about to purchase,®® or 
that a certain note is good;®^ nor by a mere dec¬ 
laration in a letter that one who had obtained cred¬ 
it is good for a debt;’®® nor by a mere expression 
of a general purpose to give a guaranty.®® There 
must at least be an assurance and representation 
of responsibility of the person to whom credit is 
to be given, which is relied on to his damage by the 
person giving credit,®® and the instrument must in 
some way indicate the intention of the maker to 


stand responsible for the person recommended.®! 
Correspondence between the guarantor and the 
principal obligor, showing intent to guarantee, may 
constitute a guaranty where it was intended that 
the correspondence be communicated to the guaran¬ 
tee.®® 

Necessity of writing. In some jurisdictions, un¬ 
der statute to that effect expressly relating to guar¬ 
anties,®® or apart from, or without reference to, 
any statute,®^ a guaranty is required to be in writ¬ 
ing. The application of the statute of frauds to 
contracts of guaranty, and promises to answer for 
debt, default, or miscarriage of another generally, 
is considered in the title Frauds, Statute of §§ 12- 
31. Whether the guaranty must be signed by the 
guarantor is considered infra § 20. 

Definiteness. A guaranty should be definite and 
certain as to its terms and conditions,®® and as to 


the terms of Instrument.—^Flrst Se- 
cuHtles Co. V. Story, 49 P.2d 862, 9 
Cal.App.2d 270. 

Xiotter held imnillloleiLt 
Where creditor refused to extend 
more credit unless debtors obtained 
and furnished to creditor written 
guaranty signed by defendant, let¬ 
ter signed by defendant stating that 
it was through his backing that debt¬ 
ors were in business and if for any 
reason debtors should order goods 
from creditor “be assured that it is 
with my approval and whole-hearted 
cooperation'* did not constitute a 
“guaranty" under South Carolina law, 
and hence action based on theory 
that letter was a guaranty was dis¬ 
missed.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 45 F.Supp. 201. 


53. Tex.—^Hopkins v. Schallert, Civ. 

App., 195 S.W. 219. 

28 C.J. p 912 note 77. 


GuaraaiAy h^d not implied 

(1) Bank becoming owner for val¬ 
ue of bills of exchange growing out 
of executory arrangement between 
drawer and acceptor, to which bank 
is not party, is jiot guarantor that 
such agreement will be eax^ried out, 
even though its officers knew terms 
thereof-—White Grain Co. v. Beck- 
ham^ County Nat Bank, 249 P. 506, 
120 Okl. 46. 


(2) A single purchase of goods for 
use of carnival organizations during 
one carnival season, which purchase 
was guaranteed by defendant, does 
not Justify assumption, by seller that 
purchase establishes “course of 
conduct" rendering defendant liable 
price of goods, purchased under 
?&e ^rcumstances during any fol- 
'iWj^\c^ival y^ar.—Superior Mer- 


ji4js(S^ porporatipii 
ste^d liO. ' 


Oser, 


La. 


(3) Newspaper or magazine* edi¬ 
torial guaranteeing Integrity of its 
advertisements merely indicates that 
advertisers can be depended on as 
being reliable and honest, and is not 
strictly a guaranty of faithful per¬ 
formance of contracts made by its 
advertisers, nor an agreement to an¬ 
swer for their debts or defaults.— 
Heathcote v. Curtis Pub. Co., 118 N. 
B. 909, 229 Mass. 669, L.R.A.1918C 
818. 

28 C.J. p 889 note 38. 

54. XJ.S.—^Hudepohl Brewing Co. v. 
Bannister, D.C.S.C., 45 F.Supp. 201. 

28 C.J. p 913 note 78. 

55. Kan.—Tates Center Nat. Bank 

V. Allen, 141 P. 563, 92 Kan. 481, 
L.R.A.1915A 100, Ann,Cas.l916B 

376. 

Tenn.—^Mitchell v. Stewart, 10 Helsk. 
18. 

58. Md.—^Kenneweg Co. v. Finney, 
56 A. 482, 98 Md. 114. 

28 C.J, p 913 note 80. 

57- Mo.—^United Securities Co. v. 
Tilley, 163 S.W. 281, 177 Mo.App. 
118. 

Statement hSld not guaranty 

Statement in executor's notice of 
final account that “note is secured by 
a first mortgage and is perfectly 
good" was held not a gruaranty, but a 
statement that maker was then sol¬ 
vent and able to pay, and that secur¬ 
ity was sufficient.—^Bnmer v. Wol¬ 
ford's Estate, 191 N.B. 70. 356 111. 514, 
affirming, 272 llLApp. 227. 

58. S.C.—Kimball v. Roye, 43 S.CL. 

295. 

59- U.S.—^National Bank of Com¬ 
merce of Kansas City, Mo. v. Rock¬ 
efeller. Mo., 174 F. 22, 98 C.C.A. 8. 
28 C.J. p 913 note 83. 

80- N.T.—^National Watch Co. v. 
Weiss, T63 N.Y.S. 46, 98 Misc. 453y 
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affirmed 166 N.T.S. 1104, 180 App. 
Div. 916. 

28 C.J. p 913 note 84. 

8L Va.—^Moore v. Holt, 10 Gratt. 
284, 51 Va. 284. 

62. U.S.—^Belton Nat. Bank v. Ar¬ 
mour & Co., C.C.A.Tex., 11 F.2d 
929, certiorari denied Armour & Co. 
V. Belton Nat. Bank, 46 S.Ct. 630, 
271 U.S. 678, 70 I^.Kd. 1147. 

62. Okl.—Thomas v. Williams, 49 
P.2d 657, 178 Okl. 601. 

84, Va.—^Patterson v. Shaver, 182 S. 

B. 261, 165 V€U 298. 

65- Kan.—^Leis v. Sinclair, 74 P. 261, 
67 Kan. 748, 

28 C.J. p 913 note 86. 

XndeOnite In part 

Where one part of gxiaranty might 
lead to uncertainty, guaranty is nev¬ 
ertheless valid where its entire con¬ 
text in other respects is clear and 
conclusive.—^Interstate Trust & 
Banking Co. v. Womack, 155 So. 6. 
179 La 732. 

GuaxantLes held not indefinite 

(1) In general.—^Haag v. Lawrence 
Lumber Co., 164 N.E. 414, 88 Ind. 
App. 432. 

(2) Guaranty of payment of note 
and interest thereon, specifying 
amount and date of maturity, was 
sufficiently definite and certain.— 
Lohrer v. Chas. F. Vogel Real Es¬ 
tate Co., Mo.App., 239 S.W. 1098. 

(3) Broker's contract to reimburse 
purchaser and take over land if pur¬ 
chaser did not realize profit was held 
not indefinite.—Jenks v. Billingsley, 
146 S.E. 649, 39 Ga.App. 243. 

(4) Where both guarantors exe¬ 
cuted similar Instruments of guar¬ 
anty for an amount in substance 
one half of total indebtedness of 
principal debtor, and notes guaran- 
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the debt or obligation assumed;®® but an indefinite 
guaranty may be cured of its invalidity by the sub¬ 
sequent recognition and ratifying of it by the guar¬ 
antor.®*^ 

Designation of parties. The parties to the gusir- 
anty should be described as in other contracts;®® 
but it is not necessary that the names of all the par¬ 
ties be inserted in the body of the instrument;®® 
and if the guaranty shows, by some reference, who 
the parties are and so identifies them it is sufii- 
cient.70 It is not essential to the validity of a gen¬ 
eral guaranty that the obligees be named therein 
nor is it necessary that the guarantee be specifical¬ 
ly named, if the principal contract in which he is 
named is sufficiently described.*^® 

Guaranty dependent on conditions. The guaran¬ 
tor may determine under what conditions the guar¬ 
anty shall become effective;*^® and where the stipu¬ 
lated conditions do not exist the guaranty is not ef- 
fective.74 A guaranty which is made conditional 1 


on the will of the guarantor, so long as it is unper¬ 
formed, is a mere nude pact.*^® 

Executory guaranty. An agreement to guarantee 
pa 3 mient in the future on the happening of specified 
conditions is an executory and not a present guar¬ 
anty;*^® and the guarantor may be held liable on 
such an agreement, although no further guaranty is 
made.77 

b. Guaranty by Indorsement on Bill or Note 

A guaranty of a bill or note by indorsennent thereon 
may be made expressly by the addition of appropriate 
words to the signature, or may, under certain conditions, 
be Implied from the mere signature. 

A guaranty of a bill or note may be expressly 
made by the addition of appropriate words to the 
signature of one who signs as maker, acceptor, or 
indorser, or by the independent writing of a third 
person on the face or on the back of the instru- 
1 ment.7® However, an indorser will not be bound 


teed were not specified in detail, but 
were described as "‘note or notes/' 
that there were not in existence at 
time of execution of guaranty or la¬ 
ter note or notes of the principal 
debtor of precise amount mentioned 
In guaranty was held not to pre¬ 
clude enforcement thereof.—^Agricul¬ 
tural Nat Bank of Pittsfield v. Bren¬ 
nan, 3 N.E.2d 769, 295 Mass. 325. 

66. Kan.—Stem v. Deutsch, 59 P. 
687, 9 Kan.App. 218. 

Sescziptioii held suffioient 

<1) Guaranty omitting, by clerical 
error, to strike name of one lessee as 
stricken in lease sufficiently described 
lease and was not void.—Ostrow v. 
Koch, 227 N.T.S. 292, 131 Misc. 697. 

(2) Mortgage loan broker's letter 
to client, which stated that, eus to 
client's investment in inclosed mort¬ 
gage and note, broker guaranteed re¬ 
turn to client of principal and inter¬ 
est under any and all circumstances, 
and which described property, named 
mortgagors, stated amount of debt 
secured, and referred to assignment 
of mortgage by broker to client, com¬ 
pletely identified the mortgage and 
note, as regards broker’s liability on 
his guaranty.—Hodgson v. Bur¬ 
roughs, 2 A.2d 407, 175 Md. 413. 

67. Kan.—^Lels v. Sinclair, 74 P. 261, 
67 Kan. 748. 

Admission, as to amoxuLt of debt 
Where amount due by principal 
debtor was admitted, contention that 
continuing guaranty was uncertain 
was no defense.—^Devoe & Reynolds 
Co. V, Loup, 129 So. 450, 14 La.App. 
312. 

68. N.M.—Gonzales v. Gauna, 206 P. 
611, 28 N.M. 65. 

28 OJ. p 913 note 92. 


Varianoe held not fatal 
That note guaranteed was payable 
to order of William T. Hayden while 
note described in contract of guaran¬ 
ty was “payable to order of Lafay¬ 
ette Bank" did not constitute a fa¬ 
tal variance, where it was intention 
of guarantors to guarantee payment 
of such note.—^Penrose v. Page, 126 
A. 663, 146 Md. 14. 

69. N.M.—Gonzales v. Gauna, 206 P. 

511, 28 N.M. 56. 

28 C.J. p 913 note 93. 

7a Cal.—^Union Trust Co. v. Dick¬ 
inson, 157 P. 615, 30 Cal.App. 91. 
Guarantor identilisd by signature 
Defendant, who assumed obligation 
of deceased guarantor under written 
contract by striking out deceased's 
signature and inserting his own, was 
bound by such contract, although his 
name did not appear in the body of 
contract.—Gonzales v. Gauna, 206 P. 
511, 28 N.M. 66. 

28 C.J. p 913 note 94 [a]. 

71. Neb.—^Farmers' State Bank of 
York V. Brock, 234 N.W. 92, 120 
Neb. 661, 76 A.L.R. 273. 

72. Ill.—Otto V. Jackson, 35 Ill. 349. 

73. Ala.—^W, T. Rawleigh Co. v. 
Williams, 180 So. 272, 236 Ala. 623. 

7Ai SuBLoienoy of security 

Corporation was not liable to bank 
as guarantor of its regional man¬ 
ager's debt thereto, where corpora¬ 
tion's letter, alleged to constitute 
guaranty contract, informed bank 
that corporation understood that man¬ 
ager’s note to bank was satisfactory 
ily secured thereby indicating that 
guaranty was given on condition that 
manager's note was satisfactorily 
secured, and . evidence showed that 
supposed security was fictitious stock 
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and lapsed insurance policy.— la. G. 
Balfour Co. v. Gossett, 116 S.W.2d 
694, 131 Tex. 348, reversing Gossett 

V. L. G. Balfour Co., Civ.App., Ill S. 

W. 2d 1119. 

7B. Ala.—^Russell v. Garrett, 86 So. 

420, 204 Ala. 98. 

28 C.J. p 913 note 91. 

7a Cal.—Postlethwaite v. Minor, 
142 P. 66, 168 Cal. 227. 

CoxLtraot held present guaranty 
Where company wrote that its 
president would personally guaran¬ 
tee payment for all merchandise sold 
company “in the event it is neces¬ 
sary," and seller wired that, on re¬ 
ceipt of wire from president stating 
his willingness to guarantee compa¬ 
ny's account “at any time we may 
require it," seller would ship imme¬ 
diately, and president wired seller 
that “I personally will guarantee 
payment * • ♦ when required by 

you," present guaranty, not mere 
contract to execute guaranty in fu¬ 
ture, was created.—Bums v. Pitts¬ 
burg Tube Co., 181 S.E. 601, 51 Ga. 
App. 737. 

77. U.S.—Guaranty Trust Co. of N. 
Y. V. Koehler. Mo., 195 F. 669, 116 
C.C.A 475, reversing, C.C., 187 P. 
192. 

28 C.J. p 913 note 90. 

78. Conn.—Beardsley v. Hawes, 40 
A 1043, 71 Conn. 39. 

Words held to ooustltifte guazaiLty 

(1) The addition of the word 
“surety” or words of similar purport 
to signature of a maker has been 
held to make him guarantor for his 
comaker.—^Rice v. Cook, 71 Me. 659— 
8 C.J. p 71 note 30. 

(2) Where one who is not a party 
writes on the face of the bill, “I 
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as guarantor where the words indorsed show no in¬ 
tention of assuming such liability^® While such 
words as "holden,” “good,” etc., indorsed by a third 
person on the bill or note, have been held to consti¬ 
tute a guaranty,other cases have held such state¬ 
ments not a guaranty,but an indorsement,^^ or 
an original promise,*^ especially where they consti¬ 
tute a formal promise fully expressed.^^ The fact 
that the maker of a note was also one of the guar¬ 
antors does not affect the validity of the indorsed 

guaranty. 

An express guaranty may be indorsed by’ the 
payee or holder at the time of the transfer of the 
paper,86 even after its maturity and it may be 
included in the indorsement.^^ 

Implied guaranty. A contract of guaranty of a 
bill or note may, under certain conditions, be im¬ 
plied by the mere signature without any words add¬ 
ed to express the liability assumed.^^ The liability 
of particular parties to a bill or note as being equiv¬ 
alent to that of guarantor is considered in Bills and 
Notes in connection with the discussion of the lia¬ 
bility of such parties generally; for example, the 
liability of an irregular indorser after delivery as 
a guarantor is considered in § 39 a (2). 


§ 19 , -Execution in General 

Rules governing the execution of contracts generally 
apply to guaranties. 

Rules governing the execution of contracts gen¬ 
erally, see Contracts §§. 60-69, apply to contracts of 
guaranty.®® 

Separate writing. A guaranty may be written on 
a separate piece of paper from that on which the 
principal obligation is written,®^ or may be on the 
same paper.®^ Where the guaranty is on a sepa¬ 
rate paper, clear and distinct reference must be 
made to the principal obligation;®® and if the guar¬ 
anty does not correctly describe the instrument in¬ 
tended to be guaranteed no action at law can be 
maintained on it,®^ but resort must first be had to a 
court of equity to reform the instrument in accord¬ 
ance with the agreement of the parties.®^ Where 
the two agreements are regarded by the parties as 
one transaction, the fact that the principal con¬ 
tract was not annexed to the guaranty, as recited 
therein, at the time of signing does not operate to 
destroy their legal unity.®® 

Time of execution. A contract of guaranty may 
be executed contemporaneously with the principal 
contract or after it is executed,®^ and the fact that 
the guaranty is executed before the principal con¬ 
tract is executed is immaterial where they are de¬ 
livered simultaneously,®® or where they are regard- 


bind myself to paying it promptly 
after maturity, if not paid by the 
drawers, it is a valid guaranty.*’— 
Baker v. Kelly, 41 Miss. 6S6, 705, 
93 Am.D. 274. 

(3) A guaranty is also created by 
the words “we sign the above note 
for security for payment thereof.**— 
Beardsley v. Hawes, 40 A 1043, 71 
Conn. 39. 

(4) Other statements held to con¬ 
stitute guaranty see 28 C.J. p 911 
note 72 [c] (7). 

79. Mo.—Tucker v. Gentryi 67 S.W. 

723, 93 Mo.App. 655. 

28 C.J. p 912 note 77 [a] (2). 

83. Me.—Bray v. Marsh, 76 Me. 462, 
46 AulH. 416. 

8 C.J. p 71 note 33. 

81. Ind.—^Fowler Nat Bank v. 

Brown, 49 N.E. 833, 19 Ind.App. 
433. 

88, N.T.—Seabury v. Hungerford, 2 
Hill 80. 

83. Me.—^Brett v. Marston, 46 Me. 
401. 

Pa.—^Amsbaugh v. Gearhart, 11 Pa. 
482. 

84. Kan.—^Brenner v. Weaver, 1 
Kan. 488, 83 Am.D. 444. 

8B. Qsl .—^Taylor v. Consolidated 
iLioem & Sayings Co., 162 S.E. 391, 
4iJQaApp. 512. 


80. S.C,—^Wilson v. Mullen, 14 S.C. 
L. 236. 

8 C.J. p 71 note 38. 

87. Wis.—Gunn v. Madigan, 28 Wis. 
168. 

8 C.J. p 71 note 39. 

8a N.D.—^Northern State Bank v. 
Bellamy, 125 N.W. 888, 19 N.D. 609, 
611, 31 L..R.A,N.S., 149. 

8 C.J. p 71 note 40. 

89. Ky.—Snoddy v. Johnston, 8 Ky. 
Op. 107. 

Acoommodation indorsement 

Indorsement of note by one who 
has never held the note, to Induce 
another to purchase the note, con¬ 
stitutes guaranty.—Snoddy v. John¬ 
ston, supra. 

By holder without prior indorsa. 
ment 

Blank indorsement of one who 
holds negotiable note without proper 
prior indorsement has been held to 
constitute guaranty. 

Kan.—^Withers v. Berry, 25 Elan. 373. 
Mass.—Whiton v. Mears, 11 Mete. 
563, 45 Am.D. 233. 

9a Ill.—^Fisk Tire Co. v. Burmei- 
ster, 252 IlLApp. 545. 

Xieaving blanks in writing 

Where guarantor signs blank print¬ 
ed form of guaranty contract, no 
valid contract is entered, unless 
blanks are filled according to agree¬ 
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ment; and party to whom it is de¬ 
livered does not alter contract by 
filling blanks in accordance with 
agreement.—^Fisk Tire Co. v. Burmei- 
ster, supra. 

Bsoordlng 

In the absence of a statute re¬ 
quiring it a written guaranty need 
not be recorded.—Sellers v. Wolver¬ 
ine Soap Co., 91 S.E. 489, 19 Ga.App. 
296—28 C.J. p 914 note 5. 

91. Md.—Ordeman v. Lawson, 49 
Md. 136. 

98. On bill or note 

The fact that the contract of a 
guarantor is indorsed on a bill or 
note, instead of being on a separate 
instrument, does not in any way 
change the character of his obliga¬ 
tion.—^Northern State Bank v. Bel¬ 
lamy, 125 N.W. 888, 19 N.D. 609, 31 
L.R.A,N.S., 149. 

93. Md.—Ordeman v. Lawson, 49 
Md. 135. 

94- Md-—Ordeman v. Lawson, su¬ 
pra. 

95. Md.—Ordeman v. Lawson, supra. 
9a CaL—^Davenport v. Stratton, 
App., 132 P.2d 588. 

97. Minn.—Osborne v. Ghillikson, 66 
N.W. 965, 64 Minn. 218. 

28 C.J. p 914 note 96. 

9a N.T,—^Rosenwasser v. Amuse- 
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ed as one transaction,®® or where the guarantee 
acts on the faith of such guaranty in entering into 
the principal contract^ Whether a special guaran¬ 
ty is written at the time the signature thereto is af¬ 
fixed, or afterward, is immaterial where there is an 
express subsequent ratification of the guaranty by 
the guarantor.^ 

§ 20. - Signing; Conditional Signature 

a. In general 

b. Conditional signature 

a. In General 

Apart from the statute of frauds, authorities differ 
as to the necessity of the guarantor’s signature. The 
sufficiency of signatures to a guaranty is determined by 
rules governing the signing of contracts generally. 

While the signature of the guarantor has been 
held to be required under,® or apart from,^ statutes 
to that effect expressly relating to guaranties, it has 
also been held that in the absence of statute impos¬ 
ing such requirement, a guaranty does not require 
the signature of the guarantor.^ The necessity 
and sufficiency of a signature under the statute of 
frauds is considered in the title Frauds, Statute of 
§§ 201-215. 


The liability of the guarantors on a guaranty 
bond is not affected by the failure of the principal 
to sign the bond;® and where notice of acceptance 
is not necessary and the guarantee accepted the of¬ 
fer of guaranty by acting on it, the guarantee’s sig¬ 
nature is not necessary to the validity of the guar¬ 
anty contract.*^ The fact that the name of one of 
several signers is forged, where none of the other 
signers claims that he signed on the faith of such 
signature, and the guarantee was not connected 
therewith, does not render the contract void as to 
those who signed.® 

Sufficiency of signature. The rules relating to 
the sufficiency of the signing of contracts general¬ 
ly, see Contracts § 62, apply to contracts of guaran¬ 
ty.® 

b. Conditional Signature 

Where a guarantor’a signature Is conditioned on the 
signing by other parties he is not bound without such 
other signatures, except where he is estopped, or where 
the guarantee is without notice of the condition. 

Where a guarantor’s signature is conditional on 
the signing by other parties, as guarantors, he is 
not bound unless such others sign,i® except where 


ment Enterprises, Inc., 160 N.Y.S. 
561. 88 Misc. 57. 

28 C.X p 914 note 97. 

99. Seoital Im 

Guarantor on contract executed in 
consideration of execution of lease 
was not relieved from liability be¬ 
cause lease was not signed until 
after guaranty contract, where con¬ 
tract Itself recited that it was an¬ 
nexed to, and formed part of, agree¬ 
ment referring to lease.—^Davepport 

V. Stratton, Cal.App., 132 P.2d 588. 

1. Ark.—^Arkadelphla Milling Co. v. j 
Goddard. 4 S.W.2d 923, 924, 176 
Ark. 958, quoting Corpus Juris. 

28 C.J. p 914 note 98. 

Difference in dates 

Guaranty bond, which was only 
condition precedent to placing con¬ 
tract with principal in effect, should 
be treated as contemporaneous, al¬ 
though bearing different date.—^Arka- 
delphia Milling Co. v. Goddard, 4 S. 

W, 2d 923, 176 Ark. 958. 

2. Ill.—Lloyd V. Matthews, 79 N.B. 
172, 223 Ill. 477, 114 Am.S.R. 346, 
7 L.R.A.,N.S., 376, affirming 119 Ill. 
App. 646. 

3. Okl.—Thomas v. Williams, 49 P. 
2d 667, 173 Okl. 601. 

4. Ala.—^McConnon & Co. v. Kirby, 
100 So. 764, 211 Ala. 440. 

5. Negotiable lUstnunents Act inap¬ 
plicable 

Provision of Uniform Negotiable 
Instruments Act declaring that no 
person shall be liable on a negotia/- 


ble Instrument whose signature does 
not appear thereon has no applica¬ 
tion to suit on an oral guaranty of 
payment of vendor's lien note trans¬ 
ferred for valuable consideration by 
delivery only.—^First State Bank of 
Windom v. McEUwrath, Tex.Clv.App., 
266 S.W. 837. 

6. N.C.—Greene County v. National 
Bank of Snow Hill, 137 S.B. 693, 
193 N.C. 624. 

7. Cal.—^Hickey Pipe & Supply Co. 
V. Fitzgerald, 39 P.2d 472, 3 Cal. 
App.2d 389. 

8. Tex.—^Danner v. Walker-Smith 
Co., Civ.App., 164 S.W. 295. 

9. Ky,—^Bosworth v. Pearce, 92 S.W. 
277, 28 Ky.L. 1160. 

28 C.J. p 914 note 8. 

Order of signing 

Where both parties slgm contract, 
order in which they sign is imma¬ 
terial.—Shows V. Steine.r, 67 So. 700, 
175 Ala. 363. 

Signing reference to guaranty 

Where note bore legend making it 
subject to collateral instrument guar¬ 
anteeing payment of note and makers 
of note signed on face thereof as 
well as on the back following such 
legend, no signatures on collateral 
instrument were required to make its 
terms enforceable.—City Bank Farm¬ 
ers Trust Co. V. EZiamie, 82 N.T.S.2d 
181, affirmed 42 N.Y.S.2d 434. 

10. Ala.—J. R. .Watkins Co. v. Ruth¬ 
erford, 199 So. 236, 240 Ala. 836. 
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Cal.—Richbart v. Ullman, 27 P.2d 
97, 136 CaLApp. 396. 

Ill._W'est Madison State Bank v. 

Mudd, 260 Ill.App. 268. 

Wyo.—^McClintock v. Ayers, 253 P. 
668, 36 Wyo. 132, rehearing denied 
256 P. 356, 86 Wyo. 182. 

28 C.J. p 914 note 11. 

Bffeot of provisioii to contrary 

Signers of guaranty to become ef¬ 
fective only if certain other per¬ 
sons signed would not be bound in 
the absence of such other signatures, 
notwithstanding provision in instru¬ 
ment making it conclusive on signers 
whether or not it was signed by oth¬ 
er parties. 

Ala.—^W. T. Rawleigh Co. v. Wil¬ 
liams, 180 So. 272, 235 Ala. 623. 
Iowa.—Boyd v. Miller. 280 N.W. 851, 
210 Iowa 829. 

principal’s Bignatnre as condition 
Alleged breach of principal’s prom¬ 
ise not to deliver guaranty until 
signed by principal was no defense 
for guarantor sued on guaranty, prin¬ 
cipal’s signature adding nothing to 
obligation.—J. R. Watkins Co. v. 
Daniel, 153 So. 771, 228 Ala. 399. 

Delay in obtainlxig signature 

Guaranty was not avoided by fif¬ 
teen months’ delay in procuring ad¬ 
ditional signature, where time was 
not expressly of the essence.—^First 
Nat. Bank v. Wagner, 213 N.W. 8, 
61 S.I>. 226. 

Batiftcatlo]i. of prior orders 
Where individual officers of corpo- 
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the guarantor is estopped,or has waived the con¬ 
dition or his rights.l 2 

However, while there is some authority to the 
contrary,13 it has also been held that a guaranr 
tor, signing on such a condition, will nevertheless 
be bound where the guarantee to whom the instru¬ 
ment is delivered is without notice of the condi¬ 
tion.!^ Thus, it is generally held that one who 
signs as guarantor, and places the instrument in 
the hands of the principal to be delivered only if 
the signatures of certain other persons are ob¬ 
tained, is bound where the principal delivers such 
instrument, without complying with the condition, 
to a guarantee who has no notice, actual or con¬ 
structive, of the condition;!® but there is also some 
authority to the contrary, on the theory that the 
guarantee is charged with notice of the limitation 
on the authority of the principal, as the agent of 


the guarantor, in the delivering of the guaranty.!® 

§ 21. - Delivery 

A valid delivery Is essential to a contract of guar- 
anty- 

As in the case of other contracts, see Contracts § 
64, in order to complete the contract of guaranty 
there must be a valid delivery.!'^ 

Delivery to he made on performo/nce of condi¬ 
tion. Where under the agreement for the guaranty 
it is not to be delivered until a certain condition is 
performed, a delivery without compliance with such 
condition will not bind the guarantor,!^ unless he 
waives the condition,!^ or imless the guarantor 
places the instrument in the hands of the principal 
and he delivers it to the guarantee without notice, 
to the latter, of the condition.^® 


ration signed a guaranty as to pay¬ 
ment of future orders by corpora¬ 
tion for purchase of merchandise 
from plaintiff, signing of orders 
which had been placed with plaintiff 
prior to execution of guaranty, by 
one of officers on condition that sig¬ 
nature was to be effective only if 
other officers signed the orders, did 
not constitute a ratification of such 
prior orders even as to the signing 
officer, in view of fact that other 
officers did not sign the orders.— 
Brown & Bigelow v. J. F. Laughead 
& Co.. Mo.App„ 118 S.W,2d 74. 

IL Tex.—Hill Mercantile Co. v. 

Rotan Grocery Co., Clv.App., 127 

S.-W. 1080. 

28 C.J. p 914 note 13. 

Facts held to create estoppel 

(1) Guarantor remaining silent 
after notice of breach of condition 
forbidding principal to deliver guar¬ 
anty before obtaining designated per¬ 
sons’ signatures was bound by guar¬ 
anty.—J. R. Watkins Co. v. Daniel, 
153 So. 771, 228 Ala. 399. 

(2) Directors of merging bank who 

executed bond to merged bank guar¬ 
anteeing sufficiency of merging 
bank’s assets to discharge merging 
bank’s liabilities under merger agree¬ 
ment. weife estopped to rely on de¬ 
fense that at time they signed bond 
It was understood between them and 
cashier of merging bank that bond 
was not to become effective until all 
directors had signed It and that one 
had not signed bond, where directors 
participated in directors’ and stock¬ 
holders' meetings approving the 
merger and did not claim to anyone 
that.^the^ had signed bond on con- 
ditioxJ^untU suit was brought on bond 
by ftierked bank nearly three years 
after bo^d was executed.—Notting¬ 
ham & Merchants Trust 

VA. 221. 


12. Neb.—^Department of Banking v. 
Plotree, 281 N.W. 867. 136 Neb. 
416. 

Delay without objection. 

Stockholders, directors, and officers 
of bank, from whom the department 
of banking of state sought to recov¬ 
er on a contract guaranteeing pay¬ 
ment in full of creditors and deposi¬ 
tors of bank, would be deemed to 
have waived the defense that con¬ 
tract was not effective because all 
creditors of bank had not signed it, 
where there had been unexplained 
delay for three years, during which 
bank continued to function under 
terms of contract without objection, 
protest, or dissent on part of any of 
stockholders, directors, or officers.— 
Department of Banking v. Plotree, 
supra. 

Stipulation of no conditions hdd not 
waiver 

Stipulations In guaranty bond that 
there are no conditions or limita¬ 
tions, except those contained therein, 
applied to conditions and limitations 
going to effect of bond as such when 
executed, and did not waive condi¬ 
tion made by sureties that they were 
not to be bound until signature of 
another surety was- secured.—^McCon- 
non & Co. V. Kirby, 100 So. 764, 211 
Ala. 440. 

13. Ala.—J. R. Watkins Co. v. R;uth- 
erford, 199 So. 236, 240 Ala. 336 
—^McConnon & Co. v. Kirby, 100 
So. 764, 211 Ala. 440. 

14. Minn.—^Northwestern Nat. Bank 
of Minneapolis v. Poster, 264 N. 
W. 670, 196 Minn. 96. 

Neb.—^Live Stock Nat Bank of South 
Omaha v. Marshall, 267 N.W. 414, 
131 Neb. 185. 

Beoltal of joint obligation 

Prima facie guaranty’ bound sign¬ 
er, notwithstanding recital Indicat- 
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ing Joint and several obligation with 
others not sigrning was Intended.— 
Bank of U. S. v. Chemical Bank & 
Trust Co., 246 N.T.S. 696, 140 Misc. 
394. 

15- Ala.—W. T. Bawleigh Co. v. 
Deavours, 95 So. 459, 209 Ala. 127, 
applying Illinois law. 

Neb.—^Farmers* State Bank of York 

V. Brock, 234 N.W. 92, 120 Neb. 
661, 76 AL.R. 273. 

Wash.—^J. R. Watkins Co. v. Brund, 
294 P. 1024, 160 Wash. 183. 

Wyo.—McClintock v, Ayers, 263 P. 
668, 662, 36 Wyo. 132, citing Cor¬ 
pus Juris, rehearing denied 265 P. 
365, 36 Wyo. 132. 

28 C.J. p 914 note 12. 

16. Ala.—W. T. Rawleigh Co. v. 

Williams, 180 So. 272, 235 Ala. 623. 
17- N.D.—Security Nat. Bank of 
Fargo V. Andrews, 205 N.W. 732, 
63 N.D. 328—Baird v. Stephan, 204 
N.W. 188, 62 N.D. 668. 

28 C.J. p 915 note 15. 

18. N.D.—Baird v. Stephan, 204 N. 

W. 188, 193, 62 N.D. 668, quoting 
Corpus Juris. 

28 C.J. p 915 note 16. 

19. Mass.—Sartwell v. Humphrey, 
136 Mass. 396. 

N.D.—Baird v. Stephan, 204 N.W. 
188, 193, 62 N.D. 568. quoting Oor- 
pur Juris. 

20 . N.D.—Security Nat. Bank of 
Fargo V. Andrews, 206 N.W. 732, 
733, 63 N.D. 328, citing Corpus Ju¬ 
ris—^Baird v. Stephan, 204 N.W. 
188, 193, 62 N.D. 668, quoting Cor¬ 
pus Juris. 

Wyo.—^McClintock v. Ayers, 263 P. 
668, 662, 36 Wyo. 132, citing Cor¬ 
pus Juris, rehearing denied 255 
P. 366, 36 Wyo. 132. 

28 aJ. p 915 note 18. 

Season for rule is the equitable 
rule that, where one of two innocent 
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Conditional delivery. Where -a guaranty is made 
and delivered on a certain condition, unless such 
condition is complied with, the guarantor is not 

bound. 21 

Where delivery is made by mailj it is complete 
when the instrument of guaranty is deposited in 
the post office for transmission to the guarantee.22 

§ 22. Consideration 

Matters relating to the necessity and sufficiency 
of a consideration for contracts of guaranty are 
discussed in detail in the sections immediately fol¬ 
lowing. 

Examine Pocket Parts for later cases. 

§ 23. -Necessity 

A contract of guaranty must be supported by a con¬ 
sideration. 

As in the case of other contracts, it is essential 
to a valid contract of guaranty that it be based on 
a sufficient legal consideration;23 if there is not ei¬ 
ther a benefit to the principal obligor or to the guar¬ 
antor on the one hand, or some detriment to the 
guarantee on the other, the contract will fail for 


§ 24 

want of a consideration a mere naked promise 
to pay the existing debt of another without any con¬ 
sideration for such promise is void.25 

§ 24. -Effect of Writing or Seal 

In the absence of a statute to the contrary, the fact 
that a guaranty contract is under seal Imports a con¬ 
sideration which Is sufficient to support It, and In some 
Jurisdictions a written contract of guaranty signed by the 
party to be bound imports a consideration. 

Where a guaranty is under seal, in the absence of 
statute to the contrary, a consideration is presumed 
and is sufficient to support the guaranty as a bind¬ 
ing agreement,23 whether it is executed concurrent¬ 
ly with,2'^ or at a time subsequent to,23 the execu¬ 
tion of the principal contract; at least the guaranty 
need not express a consideration.23 Under some 
statutes, however, the fact that the guaranty is un¬ 
der seal does not prevent a want of consideration 
from being shown,®^ especially where the guaranty 
is entered into after the principal contract.2i 

The fact that the guaranty contract is in writing 
and signed by the party to be bound thereby in some 
jurisdictions, and under some statutes, is suflScient 


parties must suffer, he who by his i 
act or negligrence has made the loss 
possible must be the one to suffer. 
—Security Nat Bank of Fargro v. 
Andrews, 205 N.W. 732, 63 N.D. 328 
—28 C.J. p 915 note 18 [aj. 

&iile Is not affected by statute pro¬ 
viding* that guaranty is to be deemed 
unconditional unless its terms pur¬ 
port some condition precedent to lia¬ 
bility of guarantor, the statute refer¬ 
ring to terms of guaranty, and not to 
any condition which may be imposed 
as to delivery.—Security Nat Bank 
of Fargo v. Andrews, supra. 

21. .N.Y.—Cowen v. Winter, 162 N.Y. 
S. 971. 

28 C.J. p 915 note 19. 

22. XJ.S.—^McFarlane v. Wadhams, C. 
C.WIS., 166 F. 987, reversed on oth¬ 
er grounds 176 F. 82, 99 C.C.A. 
602. 

23. Ark.—^Wilson Bros. Lumber Co. 
V. Furqueron, 166 S.W.2d 1026. 

Colo.—Ctipple Creek State Bank v. 
Rollestone, 202 P. 116, 70 Colo. 
434. 

Ga.—Durham v. Greenwold, 8 S.F.2d 
585, 188 Ga. 165. 

Kan.—Furst & Thomas v. De Witt 
65 P.2d 667, 570, 145 Kan. 300, cit¬ 
ing Corpus Juris. 

Mo.—J. R, Watkins Co. v. Smith, 
App., 31 S.W.2d 644—De Lassus v. 
Russell, App., 296 S.W. 226. 

N.Y.—^National Union Bank of Mon- 
ticello V. Baker, 250 N.Y.S. 217, 
139 Misc. 842. 

Ohio.—Silberman v. National City 


Bank of Cleveland, 173 N.B. 16, 36 
Ohio App. 442. 

Pa.—^Harr v. Perkins, 6 A.2d 634, 
335 Pa. 186. 

S.C.—Lowndes v. McCabe Fertilizer 
Co., 164 S.B. 641, 643, 157 S.C. 371, 
quoting Corpus Juris. 

Tex.—Green v. American Refining 
Properties, Civ.App., 22 S.W.2d 
848 —Foust V. Smith & Helms, Civ. 
App., 246 S.W. 106. 

Va.—Patterson v. Shaver, 182 S.E. 
261, 165 Va. 298. 

28 C.J. p 915 note 22—36 C.J. p 305 
note 62. 

Sufficiency of consideration see in¬ 
fra $ 26. 

2^ Ark.—^Wilson Bros. Lumber Co. 

V. Furqueron, 166 S.W.2d 1026. 
S.C.—^Lowndes v. McCabe Fertilizer 
Co., 164 S.B. 641, 643, 167 S.C. 871, 
quoting Corpus Juris. 

28 CJ. P 915 note 23. 

Want or failure of consideration see 
infra S 27. 

Condition on the fulfillment of 
which defendant's promise to pay 
is to become operative, as on pur¬ 
chaser’s failure to pay within thir¬ 
ty days after demand, is no consid¬ 
eration given for the guaranty.— 
Sun Oil Co. V. Heller, 161 N.E. 319, 
248 N.Y. 28, affirming 225 N.Y.S. 912, 
222 App.Div. 666. 

26. Ark.—^Wilson Bros. Lumber Co. 

v. Furqueron, 166 S.W.2d 1026. 
Iowa.—Green Bay Lumber Co. v. 
Fredericksen, 196 N.W. 790, 197 
Iowa 70. 


Pa.—Harr v. Perkins, 6 A.2d 534, 335 
Pa. 186. 

S.C.—^Lowndes v. McCabe Fertilizer 
Co., 154 S.E. 641, 643, 167 S.G 871, 
quoting Corpus Juris. , 

28 C.J. p 916 note 24. 

26. Wis.—Bradley Bank v. Toma¬ 
hawk Pulp & Paper Co., 242 N.W. 
606, 208 Wis. 184. 

28 C.J. p 916 note 26. 

Estoppel to question consideration 
One signing formally drawn guar¬ 
anty, reciting consideration and bear¬ 
ing seal, when presented to him by 
beneficiaries’ prospective debtor, 
could not question contractual ele¬ 
ment of consideration.—^Mayo v. 
Bloomberg, 195 N.R 99, 290 Mass. 
168. 

27. Mass.—^Roth v. Adams, 70 N.E. 
445, 185 Mass. 341. 

Sufficiency of consideration general¬ 
ly see infra § 26. 

28. Mass.—^Roth v. Adams, supra.' 
N.C.—Green v. Thornton, 49 N.C. 

230. 

29. N.Y.—Smith v. Northrup, 29 N. 
Y.S. 861, 80 Hun 66, affirmed 40 N. 
B. 166, 146 N.Y. 627. 

Wis.—^Bradley Bank v. Tomahawk 
Pulp & Paper Co., 242 N.W. 605> 
208 Wis. 134. 

3a Ill.—^Bartholomae & Roesing 

Brewing & Malting Co. v. Motycka, 
163 I11.APP. 238—Bullen v. Morri¬ 
son, 98 IlLApp. 669. 

3L IlL—^Bartholomew St Roesing 

Brewing & Malting Co. v. Motycka, 
163 Ill.App. 238. 
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§ 25 

to import a consideration,* 2 but in other jurisdic¬ 
tions the mere fact that the guaranty contract is in 
writing is insufficient to import a consideration.** 

§ 25. - Expression of Consideration on 

Face of Gueiranty 

In the absence of a statute to the cpntrary, the con¬ 
sideration for a written guaranty need not be expressed 
on Its face. 

Except where required by statute,such as by 
the statute of frauds, see Frauds, Statute of §§ 198- 
2G0, the consideration for a written guaranty need 
not be expressed on its face,35 but may be proved 
by parol,35 or be inferred from the terms of the 

guaranty.37 

In the absence of contradicting evidence, the re¬ 
cital in a written instrument of guaranty that it 
was made for a valuable consideration discloses the 
existence of a consideration,3 8 or at least raises a 
presumption of a valid consideration. 3 9 


§ 26. - Sufficiency 

a. In general 

b. Consideration supporting principal 

contract 

c. Benefits to guarantor or principal ob¬ 

ligor, or detriment to guarantee 

d. Forbearance or extension of time of 

painnent 

a. In Qeneral 

The usual rules as to the sufTIciency of consideration 
governing contracts generally apply to guaranty con¬ 
tracts. 

As a general rule the consideration for a guaran¬ 
ty must be executory, that is, it must be for some¬ 
thing to be done;^5 and whatever would be suffi¬ 
cient as a consideration in the case of any other 
kind of contract, see Contracts §§ 74-126, is suf¬ 
ficient in the case of a guarantyand it is imma¬ 
terial that the consideration moves from the princi- 


32. Cal.—^^ank of America of Cali¬ 
fornia V. Granger, 1 P.2d 479, 116 
CaI.App. 210. 

Iowa.—^R. J. Watkins Co. v. Peterson, 
231 N.W. 489. 210 Iowa 661—Boyd 
V. Miller, 230 N.W. 851. 210 Iowa 
829—^Bankers* Trust Co. v. Hill, 
221 N.W. §16, 207 Iowa 376— 

Guetzlalf v. il^irst Nat Bank, 198 
N.Wi 517, 198- Iowa 469—Green 
Bay Lumber Co. v. Fredericksen, 
196 N.W. 790, 197 Iowa 70. 

Kan.—^Purst & Thomas v. De Witt, 
66 P.2d 667, 145 Kan. 300. 

Okl.—^Barnett v. Kennedy, 92 P.2d 
96$. 185 Okl. 409. 

Tjbx.—^T homas , v. Wm. Cameron & 
Co.. Civ.App., 153 S.W.2d 1008— 
Baten v. Thornhill, Civ.App., 145 
S.W.2d 608, error refused—Schmidt 
V. McCoplin, Civ.App., 243 S.W. 606. 
Presumptions as to consideration and 
burden of proof where guaranty 
contract is in writing see infra § 99. 

33. Ohio.—Silberman v. National 
City Bank of Cleveland, 173 N.B. 
16, 86 Ohio App. 442. 

34. ‘ Wis.—Coxe v. Milbrat, 86 N.W. 
174, 110 Wis. 499. 

28 C.J. p 916 note 38. 

Patnxe credits 

Where guaranty contemplated fu¬ 
ture credits in consideration of which 
guarantor bound himself to pay them, 
consideration for future credits was 
sufficiently stated.—^Bradley Bank v. 
Tomahawk Pulp & Paper Co., 242 N. 
W. 606, 208 Wis. X34. 

35. Kan.—^Purst & Thomas v. Be 
Witt, 65 P.2d 667, 146 Kan. 800. 

Mdsi^-^loucester Mut. Pishing Ins. 
Hr.' Boyer, 200 N.EL 567, 294 

Mass. 86. 


W.Va.—Cooper v. Challee, 130 S.E. 

472. 100 W.Va. 360. 

28 C.J. p 916 note 35. 

33i Hawaii.—Clark v. Hackfeld, 16 
Hawaii 63. 

N.T.—Cahill Iron Works v. Pember¬ 
ton. 62 N.Y.S. 944, 48 App.Div. 468, 
affirmed 61 N.E. 1128, 168 N.Y. 649. 

37. N.Y.—Church v. Brown, 21 N.Y. 
316, reversing 29 Barb. 486—^TTnion 
Bank v. Coster, 3 N.Y.Super. 668, 
affirmed 8 N.Y, 208, 63 Am.D. 280— 
Benedict v. Sherrill, Lalor 219. 

38. Cal.—^M. Kanter Silk Corpora¬ 
tion V. Cramer, 30 P.2d 53, 136 CaL 
App. 766. 

Wis.—^International Textbook Co. v. 
Mabbott, 160 N.W. 429, 169 Wis. 
423. 

28 C.J. p 916 note 38. 

39. Vt.—Citizens* Sav. Bauk & Trust 
Co. V. Babbitt's Estate, 44 A. 71, 
71 Vt 182. 

28 C.J. p 917 note 89. 

40. IlL—Laingor v, Lowenthal, 161 
IlLApp. 699. 

N.Y.—Williams v. Marshall, 42 Barb. 
624. 

41. Iowa.— IL S. Watkins Co. v. Pe¬ 
terson, 231 N.W. 489, 210 Iowa 661. 

28 C.J. p 917 notes 42, 46, 47. 
Considerations held sufficient 

(1) Discontinuance of action.— 
Harris v. Harris, 241 N.Y.S. 474, 137 
Misc. 73. 

(2) Employee's continuance in em¬ 
ployment of employer.—Qentzel v. 
Dodge, 171 N.B. 454, 271 Mass. 499. 

(3) Expected profits to be made 
from assumption of guaranty.—Liq¬ 
uidators of Exchange Nat Bank of 
Shreveport v. U. S., aC.A.La., 65 
F.2d 316. 


(4) Issuance of insurance.—Glou¬ 
cester Mut Pishing Ins. Co. v. Boy¬ 
er, 200 N.E. 557, 294 Mass. 35. 

(6) Resignation of officer of a cor¬ 
poration.—Stem V. Gelder, 224 Ill. 
App. 89. 

(6) Return of guaranty to guar¬ 
antor when he executed second guar¬ 
anty in larger amount.—Bank of 
America of California v. Granger, 1 
P.2d 479, 116 Cal.App. 210. 

(7) Waiver of cause of action for 
conversion and acceptance of bonds 
guaranteed by defendant who had 
violated his instructions in purchas¬ 
ing bonds.—^Wigdale v. Anderson, 258 
N.W. 726, 193 Minn. 884. 

(8) Waiver of valuable legal 
rights.—^Federal Savings & Loan 
Ass'n V. Bell, 298 P. 214, 146 Okl. 
128. 

(9) Other considerations. 

Ga.—^Niagara Sprayer & Chemical Co. 
V. Cotton States Fertilizer Co., 173 
S.B. 460, 48 Ga.App. 779—^Atlanta 
Journal Co. v. Griggs, 165 S.E. 921, 
46 Ga.App. 807. 

Ill.—^Washington Boulevard Hospital 
V. Levin. App., 46 N.E.2A 673— 
Moore v. Hahn, 274 Ill.App. 125— 
Kagan v. Gillett, 269 Ill.App. 311. 
Iowa.—^Bankers’ Trust Co. v, Bein- 
hauer, 233 N.W. 34, 211 Iowa 112. 
Mo.—General Motors Acceptance Cor¬ 
poration V. Holland, App., 30 S.W. 
2d 1087. 

N.J.—^Decker v, Tepper, 166 A. 114, 
110 N.J.Law 667. 

N.Y.—^In re Johnson's Estate, 6 N.Y. 
S.2d 24, 167 Misc. 318—Wolfe v. 
Wolff, 276 N.Y.S. 321, 163 Misc. 
668 . 

Or.—Glickman v. Bowman, 21 P.2d 
1082, 143 Or. 229. 
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pal obligor and not from the one to whom the 
offer of guaranty is made.42 xhe performance of, 
or promise to perform, that which a person is un¬ 
der a previous legal obligation to do is not a suffi¬ 
cient consideration.-* 3 Where sufficient considera¬ 
tion for a contract of guaranty is shown by the evi¬ 
dence and is revealed to have been the actual con¬ 
sideration, it is sufficient to uphold the guaranty, 
even though a different consideration appears in the 
writing.^4 

In determining whether there was consideration 
for a guaranty, the court should consider the mat¬ 
ter in the light of the circumstances under which 
the guaranty was accepted.45 

A moral obligation will not support a voluntary 
written guaranty unless there was once a legal con¬ 
sideration.'*® 

Amount. The amount of the consideration is 
unimportant; a valuable consideration, however 
small or nominal, if given or stipulated for in good 
faith, is, in the absence of fraud, sufficient to sup- 
nort a contract of guaranty the amount of bene¬ 
fit, or of trouble, or detriment, or its comparative 
value in relation to the promise, is of no import¬ 
ance.'*® 


Release of security. The release of a substan¬ 
tial security for the payment of a debt in consid¬ 
eration of a guaranty of a third person is a suffi¬ 
cient consideration to support the contract of guar¬ 
anty.^® 

h. Consideration Supporting Principal Contract 

Where the principal contract and the contract of 
guaranty form parts of the same transaction, one con¬ 
sideration is sufficient for both contracts, but where the 
guaranty contract is made so long subsequent to the 
execution of the principal contract that It does not form 
a part of the same transaction, and where the guar¬ 
antor receives no benefit from the principal contract, 
the guaranty must be supported by a new and inde¬ 
pendent consideration. 

Where the contract of guaranty is made before 
or at the same time as the principal contract, and 
both contracts form parts of the same transaction, 
one consideration is sufficient for both the principal 
and the collateral contract and there need not be 
any other consideration than that moving between 
‘the guarantee and the principal obligor under the 
principal contract;®® and in some jurisdictions this 
rule is prescribed by statute.®^ In accordance with 
this rule, where a guaranty of payment of a note 
is made before or at the time of the execution of the 
note, the consideration for the note is the consid- 


Tex.—Scape v. Citizens Nat Bank of 
Henderson, Civ.App., 85 S.W.2d 
936, error dismissed—Mayfield v. 
-pii'bank, Civ.App., 278 S.W. 243. 
Wash.—J. R, Watkins Co. v. Brund, 
294 P. 1024, 160 Wash. 183. 

28 C.J. p 917 note 42 [a]. 

42. N.J.—Laing v. Lee, 20 N.J.Law 
337. 

N.Y.—Evansville Nat Bank v. Kauf- 
mann, 93 N.Y. 273, 46 Am.R. 204, 
reversing 24 Hun 612. 

28 C.J. p 917 note 43. 

43. Ariz.—^Holdridge v. Southwest 
Cotton Co., 281 P. 202, 35 Ariz. 
496. 

28 C.J. P 917 note 44. 

44. Cal.—^Davenport v. Stratton, 
App., 132 P.2d 688. 

Miss.—McConnon & Co. v. Prine, 90 
So. 730, 128 Miss. 192. 

45. Cal.—Drovers* Nat Bank v. 
Browne, 264 P. 265, 88 CaLApp. 
716. 

46. Ky.—Citizens Union Nat. Bank 
V. Klein, 86 S.W.2d 691, 260 Ky. 
730. 

28 C.J. p 917 note 45. 

47. Neb.—J. R. Watkins Medical Co. 
V. Hunt 177 N.W. 462, 104 Neb. 
266. 

28 C.J. p 920 note 69. 

4& Ala.—^Jackson v. Jaickson, 7 Ala 
791. 

46. Mich.—^Home Sav. Bank v. Ho- 
sie, 77 N.W. 625, 119 Mich.' 116. 

28 C.J. p 923 note 99. 


Ba Cal.—McDonald v. Oravenstein 
Apple Growers Co-op. Ass*n of So¬ 
noma County, 108 P.2d 936, 42 Cal. 
App.2d 329—Pacific States Savings 

6 Loan Co. v. Stowell, 46 P.2d 780, 

7 Cal. App. 2d 280—^Drovers* Nat 
Bank v, Browne, 264 P. 266, 88 Cal. 
App. 716. 

Fla—^Brandon v. Pittman, 168 So. 
443, 117 Fla 678—Des Rocher & 
Watkins Towing Co. v. Third Nat 
Bank, 143 So. 768, 770, 106 Fla 
466, citing Corpus OTuris. 

Ga—^Etheridge v. W. T. Rawleigh 
Co., 116 S.B. 903, 29 GaApp. 698. 
Ill,—Cole V. H. C. Speer & Sons Co., 
4 N.B.2d 132. 134, 286 IlLApp. 678, 
citing Corpus juris —Chicago Ti¬ 
tle & Trust Co. V, Cohen. 1 N.B. 
2d 717, 720, 284 Ill.App. 181, cit¬ 
ing Corpus Juris. 

Iowa—^R. J. Watkins Co. v. Peterson, 
231 N.W. 489, 210 Iowa 661. 

Kan.—^Douglass v. Midland Oil Co., 
247 P. 1048, 1060, 121 Kan. 448, 
citing Corpus Juris. 

Ky.—^Memhard v. Alfred Gabrielsen 
Co., 6 S.W.2d 1070, 224 Ky. 238. 
La.—Shreveport Laundries v. Sher¬ 
man, App., 7 So. 2d 433. 

Mass.—^Maksymiuk v. Puceta 181 N. 
E. 388, 279 Mass. 346—Zimetbaum 
V. Berenson, 166 N.E. 719, 267 

Mass. 260—Davis-Hill Co. v. Wells. 
149 N.E. 693, 254 Mass. 118. 

Mich.—^National Discount Corpora¬ 
tion V. Hasper. 247 N.W. 726, 262 
I Mich. 490—W. T. Rawleigh Co. v. 
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Trerice, 196 N.W. 79. 224 Mich. 
420. 

Minn.—W..T. Rawleigh Co. v. Frank- 
en, 273 N.W. 665, 200 Minn. 236, 

Miss.—McConnon & Co. v, Prine,- 90 
So. 730, 128 Miss. 192. 

N.J.—^Barry v. jsergen Meadows Cor¬ 
poration, 156 A. 10, 9 N.J.Misc, 887 
—S. Kosson & Sons v. Harris, 161 
A. 63, 8 N.J.Misc. 544, reversed on 
ground guaranty and principal con¬ 
tract were not one and same agree¬ 
ment 164 A. 726, 108 N.J.Law 162. 

N.Y.—Jonas & Naumburg Corpora¬ 
tion V. Michlin, 222 N.Y.S. 442, 220 
App.Div. 649—Lewis v. Esch, 279 
N.Y.S. 77, 166 Misc. 212—^Lafayette 
Nat. Bank of Brooklyn in New 
York v. Koch, 272 N.Y.S. 322, 152 
Misc. 380. 

Okl.—Barnett v. Kennedy, 92 P.2d 
963, 185 Okl. 409—Penner v. Inter¬ 
national Harvester Co. of America, 
41 P.2d 843, 171 Okl. 41. 

Tenn.—^Villines v. Parham-Lindsey 
Grocery Co., 6 Tenn.App. 264, 262, 
citing Corpus Juris. 

28 CJ. p 917 note 49. 

51- Cal.—^Mortgage Guarantee Co. v. 
Chotiner, 64 P.2d 138, 8 Cal.2d 110, 
108 A.L.R. 1080. 

Mont.—^Lyon v. Featherman, 261 P. 
268, 80 Mont. 504. 

Okl.—^Aluminum Cooking Utensil Co. 
V. Craig, 238 P. 472, 110 Okl. 277— 
Stuart V. Edwards, 202 P. 1032, 84 
Okl. 207. 

28 C.J. p 918 note 60. 
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eration for the guaranty, and no further consid¬ 
eration is necessary. 5 2 So, also, the delivery of 
property to a third person on the faith of a guar¬ 
anty of payment is a sufficient consideration for the 
guaranty;®2 and where a guaranty of a lease is 
executed before or at the time of the execution and 
delivery of the lease, the consideration for the lease 
is the consideration for the guaranty.®^ 

Although a contract of guaranty is executed sub¬ 
sequently to the principal contract, it is regarded as 
being made at the same time so as to constitute a 
part of the same transaction and be supported by 
the same consideration, and not to require a new 
consideration, where it is executed pursuant to an 
understanding had before and is an inducement to 
the execution of the principal contract;®® or where 
it is delivered before any obligation or liability is 
incurred under the principal contract;®® or where 
it is made pursuant to some provision in the prin¬ 
cipal contract;®^ or where the principal contract 


does not become operative until the execution of the 
guaranty;'®® or where the contract of guaranty ex¬ 
pressly refers to a previous ag^reement between the 
principal debtor and the creditor which is execu¬ 
tory in its character and embraces prospective 
dealings between the parties.®® 

A past consideration is one which has already 
served its purpose in a former transaction and is, 
therefore, not sufficient to support the promise of a 
guarantor;®® and, therefore, where the guarantor 
derives no benefit from the principal contract,®^ 
and the contract of guaranty is made so long sub¬ 
sequent to the execution of the principal contract 
that it cannot be said to have been a part of the 
original transaction, and the guarantee has taken 
no action to his prejudice in reliance on the guar¬ 
anty, the consideration for the principal contract is 
not sufficient; but there must be a new and inde¬ 
pendent consideration to support the guaranty,®® 
and in some jurisdictions this rule is prescribed by 


SSL Cal.—^Mortsrasre Guarantee Co. v. 
Chotiner, 64 P.2d 188, 8 Cai.2d 110, 
108 A.Ii.R. 1080—^Drovers* Nat. 
Bank v. Browne, 264 P. 265, 88 CaL 
App. 716. 

IlL—^Wegrer v. Robinson Nash Motor 
Co., 172 N.B. 7, 840 Ill. 81, revers- 
ingr 266 Ill.App. 549—^Rarp v. Find¬ 
er, 88 N.m2d 788, 812 IlLApp. 654. 

Minn,—Hall v. Oleson, 210 N.W. 84, 
168 Minn. 808. 

Mo.—^Tri-State Lumber & Shingrle 
Co. V. Proctor. 128 S.W,2d 1116, 233 
Mo. App. 1207. 

Neb.—Bain v. King, 269 N.W. 761, 128 
Neb. 682. 

Okl.—^Yount v. Bank of Commerce, 44 
P.2d 874, 172 Okl. 65. 

Or.—^Ruby v. West Coast Lumber 
Co., 10 P.2d 868, 139 Or. 888. 

28 C.J. p 918 note 51—8 C.J. p 211 
note 83. 

Benewal notes 

Minn.—^B^armers’ & Merchants' State 
Bank of Hawley v. Mellum, 217 N. 
W. 381, 173 Minn, 326, remittitur 
denied 219 N.W. 179, 174 Minn. 605. 

N.X—^Park Place Discount Co. v. 
Taylor, 196 A. 620, 119 N.J.Law 
263. 

S.D.—^Deere & Webber Co. v. Brltzi- 
us, 194 N.W. 834, 46 S.D. 607. ' 

53^ Ark.—Ouachita Valley Bank v. 
De Motte, 291 S.W. 984, 178 Ark. 
62. 

|Cal.-r-McDonald v. Gravenstein Ap¬ 
ple Growers Co-op. Ass'n of Sono- 

/ixas County, 108 P.2d 936, 42 CaJ. 
App.2d 829. 

'4l^9S.-t4BWIllant Coal Co. v. Gandy, J.80 

-'’Sem ^879, 881, 61, Ga.App. 264, cit- 
Jtuls—^Btherldge v. W. 

' 'T. Ravi^leigh Co., 116 S.SI 908, 29 
GcuApip. 696. • I 


I N.Y.—Gold V. Smith. 279 N.Y.S. 911, 

I 166 Misc. 221—^Lewis v. Bsch, 279 
N.Y.S. 77, 166 Misc. 212. 

Okl.—Janeway v. Security Bank & 
Trust Co. of Ponca City, 68 P.2d 
892, 177 OkL 842. 

Tex.—^Bichai'dson v. Sanger Bros., 
Civ.App., 283 S.W. 249. 

28 CJ. p 918 note 52. 

54. N.J.—^Kesselman v. Cohen, 136 
A 848, 6 N.J.Misc. 31. 

N.T.—^Beacon Hotel Corporation v. 
Springer, 11 N.Y.S.2d 48, 256 App. 
Div. 606. 

Wis.—^Weinsklar Realty Co. v. Doo¬ 
ley, 228 N.W. 616, 200 Wis. 412, 
67 AL.R. 876. 

28 C.J. p 918 note 68. 

55. Cal.—^Pacific States Savings & 
Loan Co. v. Stowell, 46 P.2d 780, 
7 Cal.App.2d 280. 

Tenn.—S. M. Williamson & Co. v. 
Ragsdale, 96 S.W.2d 922, 170 Tenn. 
439. 

28 C.J. p 918 note 64. 

Gnaxanty of payment of note 

(1) Where arrangement for guar¬ 
anty of payment of note is made be¬ 
fore delivery of note, the considera¬ 
tion for the note itself will be suffi¬ 
cient to support the subsequent gruar- 
anty.—Schauer v. Morgan, 216 P. 347, 
67 Mont. 456—28 CJ. p 918 note 64 
[b]. 

(2) A guaranty of note by corpo¬ 
rate maker’s stockholder was purely 
voluntary and hence without consid¬ 
eration, in absence of agreement be¬ 
tween payee and transferee of note 
that latter would take it if such 
stockholder signed guaranty of its 
payment.—^Tri-State Lumber & Shin¬ 
gle Co. V. Proctor, 128 S.W.2d 1116, 
238 Mo.App. 1207. 
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56. Wash.—Tomanovich v. Casey, 
180 P. 919, 106 Wash. 642. 

28 C.J. p 919 note 66. 

57. tr.S.—Osborne v. Smith, C.C. 
Minn., 18 F. 126, 6 McCrary 487. 

Ill.—^Long & Alstatter Co. v. Hill, 48 
IlLApp. 617. 

Okl.—St. Louis & S. F. R. Co. v. Un¬ 
ion Constr. Co., 182 P. 241, 76 Okl. 
121 . 

28 C.J. p 919 note 66. 

sa Ill.—Lomax v. Witkowsky, 124 
IlLApp. 261. 

56. Md.—^Klosterman v. United Elec¬ 
tric Light & Power Co., 60 A 261, 
101 Md. 29—Roberts v. Woven- 
Wire Mattress Co., 46 Md. 374. 

28 C.J. p 919 note 58. 

60. Ga—^Musgrove v. D. B. Luther 
Pub. Co., 63 S.E. 62, 5 GaApp. 279. 

Tenn.—Gilman v. Kibler, 5 Humphr. 
19. 

61. IlL—Holmes v. Williams, 69 IlL 
App. 114, reversed on other grounds 
63 N.B. 93, 177 IlL 386. 

Ky.—Greer v. Clermont Distilling & 
Mill Co., 15 Ky.L. 237. 

62. U.S.—^Liquidators of Exchange 
Nat. Bank of Shreveport v. U. S., 
C.C.ALa., 66 P.2d 316. 

Ga—Greenwold Grift Co. v. Durham, 
13 S.B.2d 346, 191 Ga 586. 

IlL—Karp v. Finder, 88 N.E.2d 788, 
312 IlLApp. 664. 

La—Texas Co. v. Couvillon, App., 
160 So. 839, annulled on ground 
that guarantor received benefit 167 
So. 155. 

Mo.—^Trl-State Lumber & Shingle Co. 
V. Proctor, 128 S.W.2d 1116, 283 
Mo.App. 1207—J. R. Watkins Co. v. 
Smith, App., 81 S.W.2d 644—De 
Lassus V. Russell, App., 296 S.W. 
226. 
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statute.®3 Where, however, a guaranty expressly 
covers past and future transactions and is supported 
by a consideration arising out of the future trans¬ 
actions, it is good as to the whole.®-^ 

Where the guaranty is made subsequent to the 
creation of the debt, and was not the inducement 
to it, the consideration of the original debt will not 
support it; there must be some new and additional 
consideration having an immediate respect to such 
liability;®® and this rule applies to a promise to 
stand by a guaranty which previously had been re¬ 
voked.®® In accordance with this rule a new con¬ 
sideration is necessary to support a guaranty of a 
note after its delivery.®^ It is not necessary, how¬ 


ever, that the new consideration should be some¬ 
thing moving toward the guarantor; it is suffi¬ 
cient that it be something moving toward the prin¬ 
cipal debtor.®® 

c. Benefits to Guarantor or Principal Obligor, 
or Detriment to Guarantee 

Benefits accruing to the guarantor or principal obligor 
from the guaranty contract, or a detriment or injury to 
the guarantee, constitute sufficient consideration. for the 
contract. 

A contract of guaranty is supported by a suffi¬ 
cient consideration if it is based on some benefit 
which passes to the principal obligor or some detri¬ 
ment or injury to the guarantee.®® It is not neces- 


N.J.—S. Kosson & Sons v. Harris, 154 
A, 726, 108 N.J.Law 162, reversing 
151 A. 6.7, 8 N.J.Misc. 544. 

H.Y.—Sun Oil Co. v. Heller. 161 N.B. 
319, 248 N.y. 28, affirming 225 N.Y. 
S. 912, 222 App.DIv. 665—Hauswald 
V. KaU, 214 N.Y.S. 705, 216 App. 
DlV. 92. 

Okl.—Davis v. First Nat. Bank. 229 
P. 228, 100 Okl. 190. 

Or.—Tomihiro v. United Hotel Cor¬ 
poration, 28 P.2d 880, 145 Or. 629. 
Pa.—^Koons v. Franklin Trust Co., 
120 A. 387, 276 Pa. 377. 

S.C.—^Lowndes v. McCabe Fertilizer 
Co., 164 S.B. -641, 167 S.C. 371. 
Tex.—Green v. American Refining 
Properties. Civ.App., 22 S.W.2d 343. 
28 C.J. p 919 note 61. 

SnAoiency of original consideration. 

In such case consideration of orig¬ 
inal undertaking cannot be inquired 
into as it forms no part of consider¬ 
ation of guaranty. 

Ill.—^Automatic Electric Co. v. Camp¬ 
bell, 197 I11.APP. 591. 

S.D.—^Hunt V. Northwestern Mortg. 
Trust Co., 92 N.W. 23, 16 S.D. 241. 

63. Okl.—Aluminum Cooking Uten¬ 
sil Co. V. Craig, 238 P. 472, 110 Okl. 
277—Stuart v. Edwards, 202 P. 
1032, 84 Okl. 207. . 

28 C.J. p 919 note 62. 

64. Conn.—C. L T. Corporation v. 
Deerlng, 176 A. 563, 119 Conn. 347. 

Okl.—Maney v. Cherry, 41 P.2d 8?, 
170 Okl. 469—W. T. Rawleigh Co. 

V. Walker, 246 P. 417, 418, 117 OkL 
256, citing Corpus JTuiis—Gordon v. 

W. T. Rawleigh Co., 246 P. 825, 828, 
117 Okl. 235, quoting Corpus Juris, 
error dismissed and certiorari de¬ 
nied 48 S.Ct. 157. 275 U.S. 606, 72 
t.Ed. 397, and followed in Spark¬ 
man V. W. T. Rawleigh Co., 245 P. 
828. 117 Okl. 236, error dismissed 
47 S.Ct. 670. 273 U.S. 782, 71 L.Ed. 
890, and Thomason v. W. T. Raw¬ 
leigh Co., 245 P. 829, 117 Okl. 239, 
error dismissed and certiorari de¬ 
nied 48 S.Ct. 167, 275 U.S. 606, 72 
U.Ed. 397. 

Tex.—^McWhorter v. First State Bank 


of Wylie, Civ.App., 11 S.W.2d 808, 
error refused. 

28 C.J. p 919 note 64. 

Benditlon of future legal services 
by attorneys is good consideration 
to uphold promise of guarantor to 
pay for their services already ren¬ 
dered.—Cooper V. Chaffee. 130 S.E. 
472, 100 W.Va. 850. 

65- Ark.—^Wilson Bros. Lumber Co. 

V. Furqueron, 166 S.W.2d 1026. 

Ill.—^Bassett v. Helens, 30 N.E.2d 528. 
307 IlLApp. 426. 

Tex.—^Williams v. National Bank of 
Commerce. Civ. App., 62 S.W.2d 
1108, reversed on other grounds 
National Bank of Commerce v. 
Williams, 84 S.W.2d 691, 126 Tex. 
619—^Legg V. Morrow, Civ.App., 60 
S.W.2d 832—Green v. American Re¬ 
fining Properties, Civ.App., 22 S.W. 
2a 343. 

28 C.J. p 919 note 65. 

"The law is well settled that there 
must be a new consideration moving 
either to the maker or the guarantor 
of a note, or to both, or a detriment 
to the payee of the note, in order to 
give validity to an agreement guar¬ 
anteeing the payment of an existing 
Indebtedness of the principal.”—In 
re Menzner's Estate, 207 N.W. 708, 
189 Wls. 340. 

Xn Louisiana the preexisting debt 
of third person is sufficient con¬ 
sideration for a contract of guaranty. 
—Commercial Nat. Bank v. Richard¬ 
son, 118 So. 162, 163 La. 933—Home 
Ins. Co. V. Voorhies Co., App., 168 So. 
724. 

66. N.J.—Grob v. Gross, 84 A. 1064, 
83 N.J.Law 480. 

28 C.J. p 920 note 66. 

67- Cal.—^Rusk V. Johnston, 63 P.2d 
1167, 18 Cal.App.2d 408—Bank of 
Italy V. Wetzel, 256 P. 264, 82 Cal. 
App. 240. 

Ill.—South Shore Securities Co. v. 
Newberg, 2 N.E.2d 588, 285 IlLApp. 
687. 

Minn.—Waltham State Bank v, Tut¬ 
tle, 199 N.W. 970, 160 Minn. 260— 
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Gage V. G. W. Van Dusen & Co., 
194 N.W. 769, 166 Minn. 332. 

Or.—Tomihiro v. United Hotel Cor¬ 
poration, 28 P.2d 880, 145 Or. 629. 

R. 1.—^New Bedford Morris Plain Co. 
V. Hicks, 157 A. 421, 62 R.I. 74. 

S. D.—Citizens' Bank & Trust Co. v. 
McGaa, 201 N.W. 873, 48 S.D. 46. 

Tex.—Green v. American Refining 
Properties, Civ.App., 22 S.W.2d 843. 
28 C.J. p 920 note 67—8 C.J. p 212 
note 94. 

Conslderatioii held snilloient 
S.D.—Burt V. Gage. 208 N.W. 986, 50 
S.D. 208. 

Estoppel 

Bank officer and director who ex¬ 
ecuted guaranty as collateral secur¬ 
ity for note held by bank to meet 
criticism of bank examiner was es¬ 
topped to claim want of considera¬ 
tion when sued on ren-^wal note made 
after delivery of gruaranty and on 
strength of guaranty, where bank be¬ 
came insolvent and bank liquidator 
sold assets, including renewal note 
and guaranty for value to party su¬ 
ing on renewal note.—^Park Place 
Discount Co. v. Taylor, 196 A. 620, 
119 N.J.Law 268. 

Substitution 

WherjB obligation with collateral 
security is given as substitute for 
obligation secured by guaranty, sub¬ 
sequent guaranty of second obliga¬ 
tion, without any further considera¬ 
tion by guarantor of original obliga¬ 
tion, is without consideration and 
invalid.—Armstrong v. Cache Valley 
Land & Canal Co., 48 P. 690, 14 Utah 
450—^28 C.J. p 917 note 48. 

68. Or.—Ruby v. West Coast Lum¬ 
ber Co., 10 P.2d 368, 361, 139 Or. 
388, citing Corpus Juris. 

28 O.J. p 920 note 68. 

Any change in obligatory condition 
of enforceable preexisting debt which 
could be deemed of benefit to payor 
will support guaranty of payment 
thereof.—^Yount v. Bank of Com¬ 
merce, 44 P.2d 874, 172 Okl. 66. 

69. U.S.—Florida Asphalt Pavement 
Mfg. Co. V. Federal Reserve Bank 
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sary that the detriment to the guarantee be suffered 
at the time of the transaction 

It is not necessary that any consideration pass di¬ 
rectly from the guarantee to the guarantor,and 
consideration moving from the original obligor to 


the guarantor is sufificient to support the guaranty 
contract.Where as the result of the carrying 
out of the contract to which a promise of guaranty 
is collateral, benefits will accrue to the guarantor, 
no other consideration is required any act in the 


of Atlanta, C.C.A.Fla., 76 F.2cl 326, 
certiorari denied 56 S.Ct. 87, 296 

U. S. 677, 80 L.Ed. 407. 

Cal.—^Hammond Lumber Co. v. Dan- 
zigrer, 37 P.2d 617, 2 CaLApp. 197— 
Irving V. Irwin, 24 P.2d 215, 133 
Cal.App. 374. 

Kan.—^Furst & Thomas v. De Witt, 66 
P.2d 667, 146 Kan. 300. 

La»—^Martin v. McCloskey, 99 So. 477, 
166 La. 604—^Devoe & Reynolds Co. 

V. Loup, 129 So. 460, 14 La.App. 
312. 

Sun Oil Co. v. Heller, 161 N.E. 
319, 248 N.T. 28, affirming 226 N. 

T.S. 912, 222 App.Div. 666. 

Tes:.—^McWhorter v. First State Bank 
of Wylie, Clv.App., 11 S.W.2d 808, 
809, error refused, citing Corpus 
Juris—Mayfield v. Eubank, Civ. 
App., 278 S.W. 243. 

W.Va.—Cooper v. Chaffee, 130 S.E. 

472, 100 W.Va, 360. 

Wis.—^May Tire & Service v. Sin¬ 
clair Refining Co., 8 N.W.2d 347, 
24D Wis. 260. 

28 C.J. p 921 note 76. 

Credit, to prlnolpal 

(1) Where credit is extended to 
principal on faith of guaranty, it is 
sufficient to render guarantor liable. 
Ala.—Schamagel v. Furst, 112 So. 
102, 216 Ala, 528. 

Ark.—^Meadows v. Roos, 132 S.W.2d 
818, 199 Ark. 14. 

Cal.—^Bank of America of California 

V. Granger, 1 P.2d 479, 116 Cal. 
App. 210. 

La.—Commercial Nat Bank v. Rich¬ 
ardson, 113 So. 162, 163 La, 933. 
Mass.—Rome v. Gaunt 140 N.E. 242, 
246 Mass. 82. 

Minn.—Midland Nat. Bank of'Minne¬ 
apolis V. Security Elevator Co., 200 
N.W. 861, 161 Minn. 30. 

Mo.—Stephens v. Bell, App., 106 S. 

W. 2d 19—J. R. Watkins Co. v. 
Smith, App., 31 S.W.2d 644. 

Neb.—^Nebraska Nat Bank of Omaha 
v. Parsons, 216 N.W. 102, 115 Neb. 
770. 

Ohio.—Silberman v. National City 
Bank of Cleveland, 173 N.E. 16, 36 
Ohio App. 442. 

OkL—^Penner v. International Har¬ 
vester Co. of America, 41 P.2d 848, 
171 OkL 41. 

Tenn.—^Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 337. 

Wash.—^Puget Sound Nat. Bank of 
Tacoma v. Olsen, 24 P.2d 613, 174 
,^4sh, 200. 

28 C.^^ pi 921 note 73 [b]. 

rt42) ^l^j^QUtion of guaranty con- 
tin^ past-due indebtedness 


was not wholly fpr seller's benefit 
where seller agreed to extend further 
credit—^Archbold v. W. T. Rawleigh 
Co., 163 N.E. 638, 89 Ind.App. 337. 

(3) The fact that principal did not 
avail himself of privilege of using 
credit agreed to be extended does not 
affect sufficiency of consideration.— 
W. T. Rawleigh Co. v. Miller, 73 P.2d 
662, 106 Mont. 466—W. T. Rawleigh 
Co. V. Washburn, 260 P. 1039, 80 
Mont ^08. 

Sither element is a sufficient con¬ 
sideration.— A. M. Castle & Co. v. 
Public Service Underwriters, 89 P.2d 
606, 198 Wash. 576. 

70. Fla,—Brandon v. Pittman, 168 
So. 443, 117 Fla. 678. 

71. Ala.—Schamagel v. Furst, 112 
So. 102, 216 Ala. 628. 

Cal.—^McDonald v. Gravenstein Apple 
Growers Co-op. Ass'n of Sonoma 
County, 108 P.2d 936, 43 CaLApp. 
2d 329. 

Fla.—Bennett v. Senn, 144 So. 840, 
842, 106 Fla. 446, citing €k>xpu8 
Juris. 

Iowa.—R. J. Watkins Co. v. Peterson, 
231 N.W. 489, 210 Iowa 661—Guetz- 
laff V. First Nat Bank, 198 N.W. 
517, 198 Iowa 469. 

Kan.—Furst & Thomas v. De Witt, 
65 P.2d 667, 146 Kan. 300. 

La.—Shreveport Laundries v. Sher¬ 
man, App., 7 So.2d 433. 

Mass.—^National Shawmut Bank of 
Boston V. Goldflne, 31 N.B.2d 661, 
308 Mass. 184. 

Mo.—^De Lassus v. Russell, App., 296 
S.W. 226, 

Okl.—^Penner v. International Har¬ 
vester Co. of America, 41 P.2d 843, 
171 Okl. 41. 

28 C.J. p 920 note 72. 

72. U.S.—^Florida Asphalt Pavement 
Mfg. Co. V. Federal Reserve Bank 
of Atlanta, C.C.APla», 76 P.2d 326, 
certiorari denied 66 S.Ct 87, 296 

U.S. 677, 80 L.Ed. 407. 

73. Cal,—^Mortgage Guarantee Co. v. 
Chotiner, 64 P.2d 138, 8 CaL2d 110, 
108 A.L.R. 1080—Baxxk of America 
Nat. Trust & Savings Ass'n v. 
Lane Mortg. Co., 63 P,2d 1189, 18 
Cal.App.2d 431. 

La,—^Martin v. McCloskey, 99 So. 477, 
156 La. 604—Home Ins. Go. v. Voor- 
hies Co., App., 168 So. 724—Texas 
Co. V. Couvillon, App., 167 So. 165, 
annulling 160 So, 839. 

Md.—^Hodgson v. Burroughs, 2 A,2d 
407, 412, 176 Md. 413, citing Corpus 
Juris. 


Mich.—^Detroit Trust Co. v. Lange, 
265 N.W. 320, 267 Mich. 69. 

N.J.—Trenton Banking Co. v. Ken¬ 
nedy, 8 A.2d 232, 17 N.J.Misc. 222. 
Tex.—J. I. Case Co. v. Laubhan, Civ. 
App.. 77 S.W. 2d 578—Mayfield v. 
Eubank, Civ.App., 278 S.W. 243. 
Wash.—^Washington Grocery Co. v. 
Citizens' Bank of Anacortes, 231 P. 
780, 132 Wash. 244. 

Wis.—May Tire & Service v. Sinclair 
Refining Co., 3 N.W.2d 347, 240 
Wis. 260. 

28 C.J. p 921 note 74. 

Broker’s oommission received 
through making sale was consider¬ 
ation for his agreement to refund 
payments if purchaser failed to 
profit.—Jenks v. Billingsley, .146 S. 
E. 649, 39 Ga.App. 243. 

Oonunissious aUowed to ageut fpr 
his services in selling property are a 
sufficient consideration for his guar¬ 
anty of promissory notes taken by 
him in payment. 

Kan.—^Advance Rumely Thresher Co. 

V. Evans Metcalf Impl. Co., 176 F. 
392, 103 Kan. 632. 

Neb.—^Newton Wagon Co. v. Diers, 
4 N.W. 996, 10 Neb. 284. 

N.Y.—Barber v. Ketchum, 7 Hill 444. 

Dividends 

Where stockholder of cattle loan 
company, who guaranteed payment 
of notes indorsed by company, re¬ 
ceived substantial dividends from 
company, such dividends were ample 
consideration for guaranty contract. 
—^Birken v. Tapper, 189 N.W. 698, 
46 S.D. 600, 24 A.L.R. 832. 

Bleeping bank open 
Interest of bank officer in keeping 
bank open and retaining his official 
position constitutes valid considera¬ 
tion for his contract guaranteeing 
bank against loss on debts of oth¬ 
ers due the bank. 

Iowa.—Boyd v. Miller, 230 N.W. 861, 
210 Iowa 829—^Andrew v. Farmers” 
& Merchants* State Bank, Wash¬ 
ington, Iowa, 218 N.W. 620, 205 
Iowa 712. 

Neb.—Doran v. Farmers* State Bank 
of York, 234 N.W. 633, 120 Neb. 
655. 

Where one pays his own debt with 
note of third person, benefit result¬ 
ing to him from being allowed to 
make payment in such manner is 
sufficient consideration for his guar¬ 
anty that note will be paid.—^Dern 
Inv. Co. V. Carbon County Land Co., 
75 P.2d 660, 94 Utah 76—28 C.J. p 
921 note 74 [bl. 
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nature of a benefit to the guarantor,’^'* or to any 
person at his request,76 is sufficient. 

d. Porbearajice or Extension of Time of Pay¬ 
ment 

An agreement by a creditor to extend the time of pay¬ 
ment on a debt is a sufficient consideration for a guaranty 
of payment by a third person. 

An agreement by a creditor to extend the time 
of payment on a debt, and during such time to for¬ 
bear to sue thereon, or otherwise to seek to collect 
the debt, is a sufficient consideration for a guaranty 
of payment by a third person.76 Thus the exten¬ 
sion of time of payment on a note is a sufficient 
consideration for a guaranty of payment of the 
note by a third person.77 


§ 26 

In order to constitute a good consideration the 
agreement to forbear, or forbearance, must be con¬ 
cerning some valid existing and enforceable right 
or claim,78 or one which is honestly believed to be 
just.79 

Actual forbearance and agreement to forbear. 
In order to support the guaranty the promise to 
forbear must be followed by actual forbearance; 
the mere agreement to forbear, without doing so, 
furnishes no consideration for the guaranty. 80 

As a general rule, mere extension of time of 
payment or forbearance to sue the debtor, without 
any request or agreement to that effect on the part 
of the creditor, is not a sufficient consideration for 
a guaranty of the debt,8i especially where the prin- 


74. N.Y.—^Williams v. Marshall, 42 
Barb. 524. 

75. N.Y.—^Williams v. Marshall, su¬ 
pra. 

76. U.S.—Mints v. Homblower & 
Weeks, C.C.A.Mich., 83 P.2d 32, 
certiorari denied 57 S.Ct. 23, 299 

U. S. 661, 81 L.Ed. 413. 

Ark,—Wilson Bros. Lumber Co. v. 

PurcLueron, 166 S.W.2d 1026. 

Cal.—Security-Blrst Nat. Bank of 
Los Angeles v. Howland, 54 P.2d 
53, 11 Cal.App.2d 667—California 
Bank v. Kenoyer, 37 P.2d 836, 2 
Cal.App.2d 367—Bank of America 
of California v. Granger, 1 P.2d 
479, 115 Cal.App. 210. 

Conn.—Swift & Co. v. Lundin, 118 A. 
444, 98 Conn. 78. 

Ga.—Rice v. Harris, 182 S.E. 404, 62 
Ga.App. 42. 

Iowa.—J. Watkins Co. v. Peterson, 
231 N.W. 489, 210 Iowa 661—Guetz- 
laff v. First Nat Bank, 198 N.W. 
517, 198 Iowa 459. 

Kan.—Purst & Thomas v. DeWitt, 66 
P.2d 567, 145 Kan. 300. 

La.—Peterson v. Rabito, 114 So. 354, 
164 La. 612. 

Mass.—National Shawmut Bank of 
Boston V. Goldfine, 31 N.E,2d 561, 
308 Mass. 184. 

Mo.—Barnes v. Eubanks, App., 38 S. 
W.2d 265—^De Lassus v. Russell, 
App.. 296 S.W, 225. 

Mont—W. T. Rawleigh Co. v. Mil¬ 
ler, 73 P.2d 552, 106 Mont. 456— 
W. T. Rawleigh Co. v. Washburn, 
260 P. 1039, 80 Mont 308—Poorly 

V. Butte & Western Silver Mines, 
230 P. 779, 71 Mont 629. 

Neb.—Manley State Bank v. Spang¬ 
ler, 264 N.W. 459, 130 Neb. 196— 
J. R, Watkins Co. v. Hunt, 177 N. 

W. 462, 104 Neb. 266. 

N.Y.—^Morris Held, Inc., v. Levy, 3 
N.Y.S.2d 999, 264 App.Dlv. 706. 
Ohio.—Silberman v. National City 
Bank of Cleveland, 178 N.E. 16, 36 
Ohio App. 442. 

Or.—^Ruby v. West Coast Lumber 
Co., 10 P.2d 358, 139 Or. 388. i 


Pa.—^Koons v. Franklin Trust Co., 
120 A. 387, 276 Pa. 377. 

S.I>.—Commercial Nat. Bank of Stur¬ 
gis V. Rich, 223 N.W. 193, 64 S.D. 
291. 

Tenn.—Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 837. 

Tex.—Swilley v. City Inv. Co., Civ. 

App,, 288 S.W. 486. 

Wash.-—J. R. Watkins Co. v. Brund, 
294 P. 1024, 160 Wash. 183—P. C. 
Palmer & Co. v. Chaffee, 226 P. 65, 
129 Wash. 408. 

28 CJ. p 921 note 79—8 C.J. p 221 
note 95, p 237 note 33. 

Defective foreclosure proceedings 
Where second mortgagee agrreed to 
pay mortgage note if first mortga¬ 
gee would forbear foreclosing, that In 
foreclosure proceeding begun by first 
mortgagee first publication of notice 
of sale was less than twenty-one 
days before date set for sale as re¬ 
quired by statute did not affect suf¬ 
ficiency of consideration.—^Kahn v. 
Waldman, 186 N.E. 587, 283 Mass. 
391, 88 AL.R. 699. 

Senevral of note without indorse¬ 
ment was sufficient consideration for 
continuing guaranty by former in¬ 
dorser covering indebtedness repre¬ 
sented by note.—^Drovers' Nat. Bank 
V. Browne, 264 P. 265, 88 Cal.App. 
716. 

Agrxeement to continue deposit 
Bond entered into by officers of 
bank as sureties to make good any 
loss sustained by depositor had val¬ 
id “consideration,” where it was en¬ 
tered intq to induce depositor to 
leave large sum of money in bank 
rather than deposit half of it in ri¬ 
val bank.—^Looney v. Belcher, 192 S. 
E. 891, 169 Va. 160. 

77. Minn.—^Farmers’ & Merchants* 
State Bank of Hawley v. Mellum, 
217 N.W. 381, 173 Minn. 826, remit¬ 
titur denied 219 N.W. 179, 174 

Minn. 606—^Merchants* State Bank 
v. Sunset Orchard Land Co., 196 N. 
W. 963, 168 Minn. 108. 
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Mo.—^University Bank v. Major, 83 
S.W.2d 924, 229 Mo.App. 963. 

N.Y.—^Hauswald v. Katz, 224 N.Y.S. 

464, 222 App.Div. 661. 

N.D.—Cassidy v. Reuter, 247 N.W. 
890, 63 N.D. 267. 

Okl.—Yount V. Bank of Commerce, 
44 P.2d 874, 172 Okl. 66. 

Pa.—Lincoln Bank of Erie v. Gem 
City Wholesale Grocery Co., 133 
A. 554, 286 Pa. 421. 

Tex.—^Kraker v. Bettman-Kleinhaus- 
er Clothing Co., Civ.App., 12 S.W. 
2d 247. 

Wash.—Puget Sound Nat. Bank of 
Tacoma v. Olsen, 24 P.2d 613, 171 
Wash, 200. 

Wis.—In re Menzner*s Estate, 207 
N.W. 703, 189 Wis. 340. 

28 C.J. p 922 note 80. 

SuzreiLder of existing note 
Guaranty of note to bank was sup¬ 
ported by consideration, where bank, 
after it received the guaranty, re¬ 
newed the note for sixty days and 
surrendered existing note for the new 
one.—^Plrst Nat. Bank v. Bedford 
Chevrolet Co., 258 N.W. 221, 270 
Mich. 116. 

78. Md.—^Ecker v. McAllister, 45 
Md. 290. 

28 C.J. p 922 note 82. 

79. RX—^Di lorlo v. Di Brasio, 42 
A. 1114, 21 R,I. 208. 

28 C.J. p 922 note 83. 

80. Ky.—Steadman v. Guthrie, 4 
Mete. 147. 

28 C.J. p 923 note 92. 

81. Ark.—^Wilson Bros. Lumber Co. 
V. Purqueron, 166 S.W.2d 1026. 

Ky.—Citizens Tinton Nat Bnnk v. 

Klein, 86 S.W.2d 691, 260 Ky. 730. 
Mass.—Merriniac C^icinicai v. 

Moore, ' 181 N.E. 219, 279 Mass. 
147. 

Mo.—^De Lassus v. Russell, App., 296 
S.W. 226. 

Mont.—^Doorly v. Butte & Western 
Silver Mines, 230 P. 779, 71 Mont. 
529. 
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cipal obligor is insolvent.^^ An express agreement 
to ,forbear is unnecessary, however, where the cir¬ 
cumstances are such that such an agreement will be 
implied.^^ Where the guarantor requests the cred¬ 
itor to forbear from suing, and the creditor, on 
such request, although he does not at the time bind 
himself to forbear, does in fact afterward forbear 
to sue, there is a good consideration for the guar¬ 
anty. The request to forbear need not be ex¬ 
pressed but may be inferred from the surrounding 
circumstances, and whether the surrounding cir¬ 
cumstances show a request is a question of fact^^ 

Time of forbearance. Although the agreement to 
forbear may be for a definite time,^® and according 
to some decisions must be for a specified length of 
time,^7 as a general rule it is not necessary that the 
agreement of forbearance be for a fixed and definite 
time,®® and it is sufficient that the promise is to 
forbear generally without specifying any time, as 


the law presumes in such case that the forbearance 
shall be for a reasonable time,®® and what is “a 
reasonable time” depends on the facts and circum¬ 
stances of each particular case.®® Although the 
agreement to forbear does not set out the term of 
forbearance, an agreement to forbear followed by 
actual forbearance for a reasonable time consti¬ 
tutes a sufficient consideration for a guaranty. 

A guaranty of payment of a debt on a specified date 
in consideration of forbearance by the creditor 
means forbearance until the date of payment.®^ 

§ 27. -Want or Failure of Consideration 

A total failure of the consideration for which a guar« 
anty was given releases the guarantor. 

A total failure of the consideration for which 
the guaranty was given releases the guarantor, and 
is a good defense to a suit against him on the guar¬ 
anty,®® as where the consideration for the princi- 


N.M.—Gonzales v. Gauna, 206 P. 611, 
28 N.M. 55. 

Wyo.—^U. S. Fidelity & Guaranty Co. 
V. Yoder, 26 P.2d 394. 46 Wyo. 293 
—^Albany Nat. Bank of Laramie v. 
Dodge, 286 P. 790, 41 Wyo. 286. 

28 C.J. p 923 note 94. 

PailTure to file lien. 

Where lumber company was enti¬ 
tled to file mechanic’s lien against 
house, and owner signed a guaranty 
contract for further materials for 
his contractor, company’s mere fail¬ 
ure ' to file its lien where no agree¬ 
ment was made was not a forbear¬ 
ance amounting to consideration for 
guaranty, since the right to file it 
was not lost.—Green Bay Lumber 
Co. V. Fredericksen, 196 N.W. 790, 
792, 197 Iowa 70, citing Ooxpns Jnzls. 

82. Mo.—^Allen West Commn. Co. v. 
Richter, 228 S.W. 827, 286 Mo. 691. 

83. Cal.—Drovers’ Nat. Bank v. 
Browne, 264 P. 265, 88 Cal.App. 
716. 

Mass.—^Merchants Discount Corpora¬ 
tion V. Federal Street Corporation, 
14 N.E.2d 155, 300 Mass. 167, 118 
A.L.R. 412—^Merrimac Chemical Co. 
V. Moore, 181 N.R 219, 279 Mass. 
147. 

N.M.—Gonzales v. Gauna, 206 P. 611, 
28 N.M. 65. 

Wyo.—^Albany Nat. Bank of Laramie 
V. Dodge, 286 P. 790, 41 Wyo. 286. 
28 C.J. p 923 note 97. 

Positive evideiLoe to contrary 

Agreement to forbear to sue, as re- 
gar<Ls guarantor’s liability, need not 
be in exact and concise words, but 
may be inferred from circumstances; 
however, such inference will not be 
indulged from mere circumstances, 
contrary to plain and positive evi- 
tbiO ^bs^pce of such agree- 
m^^pJbKf-Jkti^ens Union Nat Bank v. 
Klein, 86 6.W.2d 691, 260' K^y. 730. 


84. Wyo.—^Albany Nat. Bank of La¬ 
ramie V. Dodge, 285 P. 790, 41 Wyo. 
286. 

28 C.J. p 923 note 96. 

85. Wyo.—U. S. Fidelity & Guaranty 
Co. V. Yoder, 25 P.2d 394, 46 Wyo. 
293. 

86. N.C.—Standard Supply Co. v. 
Person, 70 S.B. 746, 154 N.C 466. 

87. Xn Xowa 

(1) It has been held that a prom¬ 
ise to forbear for such time as the 
creditor might elect would not con¬ 
stitute valuable consideration for a 
guaranty contract as it imposed no 
obligation to forbear for any speci¬ 
fied length of time.—^Watt v. German 
Sav. Bank, 166 N.W. 897, 183 Iowa 
346. 

(2) Where, however, the agree¬ 
ment for the extension of time was 
such that suit could not have been 
immediately commenced on the con¬ 
tract it was sufladent consideration, 
notwithstanding no particular date 
for payment was agreed on or stated 
in the contract—^R. J. Watkins Co. v. 
Peterson, 231 N.W. 489, 210 Iowa 661. 

88. Ark,—^Wilson Bros. Lumber Co. 
v. Furqueron, 166 S.W.2d 1026. 

Mo.—^De Lassus v. Russell, App., 296 
S.W. 225. 

N.Y.—Scherer v. Bast Side Nat. Bank 
of Buffalo, 188 N.E. 645, 263 N.Y. 
190, reversing 265 N.Y.S. 921, 239 
App.Div. 878. and reargizment de¬ 
nied 191 N.E. 613, 264 N.Y. 468. 

28 C.J. p 922 note 87. 

89. Ala.—^Leftkovitz v. Gadsden 

First Nat. Bank, 44 So. 613, 152 
Ala. 521. 

28 C.J. p 922 note 88. 

Prom time to time 
Principal debtor's promise to “pay 
from time to time” should be con¬ 
strued as extension for reasonable 
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time, constituting sufficient consider¬ 
ation for guaranty.—J. R. Watkins 
Co. v. Smith, Mo.App., 31 S.W.2d 64i. 

90. U.S.—^Mintz v. Homblower & 
Weeks, C.C.A.Mich., 83 P.2d 32, 
certiorari denied 57 S.Ct. 23, 299 
U.S. 661, 81 L.Bd. 413. 

28 O.J. p 923 note 89. 

91. Mass.—National Shawmut Bank 
of Boston V. Goldfine, 31 N.E.2d 
561, 808 Mass. 184—-Kahn v. Wald- 
man, 186 N.E. 587, 283 Mass. 391, 
88 A.L.R. 699. 

28 C.J. p 923 note 92. 

92. Ala—^Leftkovitz v. Gadsden 
First Nat. Bank, 44 So. 613, 152 
Ala 521. 

28 C.J. p 923 note 90. 

9a N.Y.—Standard Oil Co. of New 
York V. Koch, 183 N.E. 278, 260 
N.Y. 160, reversing 266 N.Y.S. 623, 
236 App.Div. 809, and reargument 
denied 185 N.E. 727, 261 N.Y. 636. 
28 CJT. p 924 note 3. 

Breach of contract 
Written agreement guaranteeing 
payment to wholesalers of any and 
all indebtedness which wife or guar¬ 
antor might then or at any time 
thereafter owe the wholesalers, not 
to exceed a specified amotmt, did not 
require that wholesalers furnish ad¬ 
ditional goods up to limit of guaran¬ 
tee, and hence guarantee was not 
breached by wholesalers on their 
failure so to do.^—Meadows v. Boos, 
132 S.W.2d 818, 199 Ark. 14. 
Contract coiudstiiig of two parts 
Where bank breached its oral 
promise to loan money, by which it 
had induced wife to sign written 
guaranty, wife was entitled to repu¬ 
diate guaranty, notwithstanding that 
contract between wife and bank con¬ 
sisted of two parts which were oral 
and written.—rPeople’s Trust & Sav- 
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pal contract and for the guaranty is one and the 
same and there is a failure thereof.^^ It has been 
held that, where two join as guarantors, want of 
consideration as to one of them does not affect the 
liability of the other.^® 

Where the principal contract is divisible, a partial 
failure of consideration is a defense on behalf of 
the guarantor only to the extent of such failure 
and where the consideration for a guaranty is suffi¬ 
cient when entered into, the guaranty does not fail 
by the subsequent loss of value of the considera¬ 
tion;^"^ nor does the guaranty fail because the con¬ 
sideration, received for the principal contract, is 
less valuable than that bargained for, if the princi¬ 
pal accepts it.^5 

§ 28. - Payment of Consideration 

The fact that the consideration to be paid the guar¬ 
antor has not In fact been paid does not invalidate .the 
guaranty. 

It is not essential to the validity of a guaranty 
that the consideration to be paid the guarantor 
therefor be actually paid,®® since it is a debt which 
the guarantor may recover at any time after de¬ 
livery of the guaranty,1 or which he may offset 
against the principal obligation if he has to pay it.^ 
In accordance with this rule, where the guaranty 


§ 30 

recites that a nominal consideration has been paid, 
in the absence of fraud it is immaterial that it has 
not been actually paid.® 

§ 29. Validity of Assent 

The validity of the assent to a contract of guaranty 
is governed by the usual rules relating to the assent to 
contracts. 

The general rules as to the reality of consent to 
contracts, see Contracts §§ 132-188, apply to the 
validity of the assent to a contract of guaranty.'* 
In accordance with such rules if the guarantor at 
the time he signs the guaranty is so intoxicated as 
to be incapable of understanding the consequences 
of his act, he may avoid the contract.® 

§ 30. -Mistake 

A guarantor cannot avoid liability on the ground that 
he signed under a mistake, due to his own fault or fail¬ 
ure to make necessary inquiry, as to the facts; but he 
may avoid liability where the mistake of fact was ma¬ 
terial and was not due to negligence on his part. ' 

The question of mistake and the effect thereof 
with respect to a guaranty are governed by the 
rules, see Contracts §§ 134-146, relating to mistakes 
in other contracts.® In accordance with such rules 
the guarantor cannot avoid his liability on the 
guaranty on the ground that he signed it under a 


ings Bank v, VTassersteen, 276 N.W. 
330, 226 Wis. 249. 

Default of principal obligor 

A corporation which as principal 
creditor of another corporation guar¬ 
anteed payment of other corpora¬ 
tion's obligation under sales contract 
with another creditor to enable other 
corporation to obtain material for 
continuation of its operations could 
not avoid liability on its guaranty 
because material was not ultimately 
accepted and used by other corpora¬ 
tion because of liquidation.—^A. M. 
Castle & Co. v. Public Service Under¬ 
writers, 89 P.2d 606, 198 Wash, 676. 

asutnal promises 

Where guarantor agreed to guar¬ 
antee payment of bond given to ac¬ 
company purchase-money mortgage 
if seller would agree to subordinate 
purchase-money mortgage to certain 
advances, and seller agreed to sub¬ 
ordinate and inserted subordination 
clause in accompanying mortgage, 
agreement was completely executed 
as between seller and guarantor, as 
against contention that guaranty was 
void for failure of consideration be¬ 
cause no subordination was ever ef¬ 
fected.—Grill v. Driad Const. Cor¬ 
poration, 34 N.Y.S.2d 593. 

Besoisslon. of oonAraot 

Op seller's rescission of contract of 
sale, consideration of contract guar¬ 
ds C.J.S.-74 


anteeing payment failed.—Randall v. 
Chaney, 151 N.E. 106, 84 Ind.App. 280. 

94. Wis.—People's Trust & Savings 
Bank v. Wassersteen, 276 N.W. 330, 
226 Wis. 249. 

28 C.J. p 924 note 4. 

Effect of Invalidity of principal con¬ 
tract see supra §§ 16, 17. 

Doan 

Where consideration for guaranty 
of repayment of loeui to be made on 
note is making of loan, guaranty be¬ 
comes binding only when loan is 
made.—^Union Trust Co. v. Knabe, 89 
A. 1106, 122 Md. 684. 

95. Ky.—Crump v. J, I. Case 
Threshing Mach. Co., 123 S.W. 333., 
136 Ky, 60. 

98. Ill.—^Mechanics' Nat. Bank v. 

Frazer, 86 Ill. 183, 29 Am.R. 20. 
Mich.—National Security & Trust Co. 
v. Niles Invisible Door Check Co., 
193 N.W. 199, 222 Mich. 510. 

97. U.S.—Robinson v. Fidelity Trust 
Co., Minn., 188 F. 37, 111 C.C.A. 626. 

S.C. —^Mordecai v, Gadsden, 29 S.C.Li. 

666 . 

28 C.J. p 924 note 7. 

98. Ark.—^Reese v. W. T. Rawleigh 
Medical Co., 172 S.W. 820, 116 Ark. 
606. . . . 

28 C.J. p 924 note 8. 

99 . Ala.—Shows v. Steiner, 67 So. 
700» 176 Ala. 363. 

28 C.J. p 924 note 9. 
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1. Fla.—Solary v. Stultz, 22 Fla- 
263. 

2. Fla.—Solary v. Stultz, supra. 

3. Mo.—J, R. Watkins Co. v. Smith, 
App., 31 S.W.2d 644. 

N.J.—^Fidelity Union Trust Co, v- 
Galm, 160 A. 645, 109 N.J.Law 111. 
28 C.J. p 924 note 12. 

Where there Is other oonsideratloit 
to support the contract, the fact 
that the recited nominal considera¬ 
tion has not been paid is not fatal. 
Cal.—^Davenport v. Stratton, 132 P. 
2d 688. 

Miss.—McConnon & Co. v. Prine, 90 
So. 730, 128 Miss. 192. 

4. Neb.—Schultz v. Rogers, 171 N. 
W. 910, 103 Neb. 318. 

Alteration 

Where third parts^s guaranty of 
buyer's debt was accepted by seller, 
after seller's salesman, without the 
knowledge of seller or of buyer, 
had increased the amount, seller 
could not hold third party for orig¬ 
inal amount, since there was no con¬ 
tract, the minds of the parties not 
having met.—^Jacob Dold Packing Co. 
V. Lampe, 192 N.Y.S. 102, 199 App. 
Div. 199, affirming 188 N.Y.S. 726. 

5. Neb.—Schultz v. Rogers, 171 N. 
W. 910, 103 Neb. 318. 

28 C.J. P 924 note 16. 

6. Mass.—Griggs v. Moors, 47 N.E. 
128, 168 Mass. 364.. 
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mistake, due to his own fault, as to the facts,*^ such 
as to the nature of the instrument signed,^ especial¬ 
ly where he is put on inquiry and should ascertain 
the facts and it is no excuse that he signs the 
guaranty without reading it or making inquiry in 
regard to it.^^ The guarantor, however, may avoid 
the contract where the mistake is known to, or 
caused by, the guarantee, or where the mistake is a 
fundamental one and is not due to negligence on 
the guarantor’s part.^^ It has been held that where 
the mistake is as to the substance of the contract, 
the guaranty is binding only to the extent that it is 
not affected by such mistake,^^ and that this rule 
applies, although such error was not induced by 
the guarantee; 13 that, although the guarantor 

is not liable on the guaranty beyond the extent as to 
which there is no error, if the guarantee is not re¬ 
sponsible for the error, he cannot be made to suffer, 
and the guarantor must make good all the losses re¬ 
sulting therefrom.i4 The fact that the guarantee 
was mistaken as to the existence of certain imma¬ 
terial facts when he accepted the guaranty will not 
prevent the enforcement of the guaranty.is 

A ftmtual ndstake as to material facts will avoid 
the guaranty.!® 

§ 31. Dtiress and Undue Influence 

A contract of guaranty which !a obtained by duress 
is, ordinarily, unenforceable. 

In accordance with the principles governing du¬ 


ress with respect to other contracts, see Contracts 
§§ 168-179, a contract of guaranty which is obtained 
by duress is, ordinarily, imenforceable.!*^ With re¬ 
spect to the right of a guarantor to avail himself 
of duress brought to bear on the principal debtor, 
the general principle is that only he to whom du¬ 
ress is offered can take advantage of it;!® "but the 
guarantor may avail himself of such duress where 
it affects his rights against the principal, unless he 
is estopped by reason of his having had knowledge 
of such duress at the time he became guarantor.!® 
A threat to exercise a valid, legal right cannot be 
construed to be an act of duress so as to avoid lia¬ 
bility on a guaranty,®® but a guaranty obtained by 
means of threats of criminal prosecution, where 
there are no grounds for such prosecution, may be 
annulled.®! 

§ 32. - Fraud or Misrepresentation 

Fraud of the guarantee Inducing the guarantor to 
enter Into the contract discharges the guarantor from his 
liability thereon; but the fraud of the principal or other 
third person, unless the guarantee has knowledge thereof 
or participates therein, does not defeat the liability of 
the guarantor. 

Where a guarantor is induced to enter into a con¬ 
tract of guaranty by a fraudulent representation or 
concealment on the part of the guarantee as to some 
fact or circumstance affecting the liability of the 
guarantor, such fraud operates to discharge the 
guarantor from his liability on the guaranty, and 
may be set up by him as a defense to an action on 


7. R.I.—Shepard Land Co. v. Bani- 
gran. 87 A. 631, 36 R.I. 1. 

28 C.J. p 925 note 18. 

B. Mich.—Sagrlnaw Medicine Co. v. 

Batey, 146 N.W. 329, 179 Mich, 651. 
28 C.J. p 925 note 19. 

IMbuDL is boimd to know contents of 
•document which he signs. Accord¬ 
ingly, In absence of fraud or mis¬ 
take, indorsers who guaranteed pay- 
-ment of note cannot defend that they 
signed for sole purpose of giving 
payee names of directors and stock¬ 
holders.—^Lincoln Bank of ESrie v. 
•Gem City Wholesale Grocery Co., 
133 A. 664, 286 Pa. 421. 

B. R.I.—Shepard Land Co. v. Bani- 
gan, 87 A. 631, 36 R.I. 1. 

Wls.—^International Textbook Co. v. 
Mabbott, 160 N.W. 429, 169 Wis. 
423. 

28 C.X p 925 note 20. 

.Putitre oxedits 

Guarantor, stipulating that new 
indebtedness might be created and 
past indebtedness extended without 
notice, cannot escape liability on 
.ground that he did not know further 
•credit would be given.—^McWhorter 
V.. First State Bank of Wylie. Tex. | 


Civ.App., 11 S.W.2d 808, error re¬ 
fused. 

10. N.T.—Shalgott Realty Co. v. 
Whitney, 264 N.T.S. 225, 238 App. 
Div. 266. 

28 'C. J. p 925 note 21. 

11. Mass.—Griggs v. Moors, 47 N.E. 
128, 168 Mass. 354. 

28 C.J. p 925 note 23. 

12. La.—^Newman v. Scarborough, 40 
So. 248, 115 La. 860, 112 Am.S.R. 
278. 

28 C.J. p 925 note 24. 

Debts included 

Landlord who promised to pay ten¬ 
ant’s note, erroneously believing note 
represented merchandise used for 
crop after landlord took charge was 
not liable for merchandise not so 
used.—^Tensas Motor Co. v, Black¬ 
man, 133 So. 888, 16 LcuApp. 242. 

13. La—^Newman v. Scarborough, 
40 So. 248, 115 La 860, 112 Am.S.R. 
278. 

14b La—Newman v. Scarborough, 
supra 

15. Tex.—^Hunsley Faint Mfg. Co. v. 
Gray, Civ.App., 165 S.W.2d 486. 

16. Wla—Wisconsin M. & F. Ins. 
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Co. Bank v. Mann, 76 N.W. 777, 100 
Wis. 696. 

28 CJ. p 925 note 27. 

17. La—Bernstein r. Commercial 
Nat. Bank, 108 So. 117, 161 La 
38. 

28 C.J. p 925 note 29. 

18. Cal.—California Standard Fi¬ 
nance Corporation v. Cornelius 
Cole, Limited, 60 P.2d 1054, 1066, 
9 Cal.App.2d 573, quoting Corpus 
Juris. 

Pa—Griffith v. Sitgreaves, 90 Pa. 
161. 

Effect of invalidity of principal con¬ 
tract generally see supra § 16. 
19- Pa—Griffith v. Sitgreaves, 90 
Pa 161. 

20. Neb.—Wiggenhom v. Fitzgerald, 
98 N.W. 1079, 5 Neb., Unoff., 457. 

28 CJ. p 926 note 29 [b]. 

Payee’s threat to sue on notes 
was not “duress” which would in¬ 
validate maker’s guaranty of pay¬ 
ment of another’s notea—Santa Ana 
Sugar Co. v. Smith, 2 P.2d 866, 116 
CaLApp. 422. 

21. Xia—^Bernstein v. Commercial 
Nat. Bank, 108 So. 117, 161 La. 
88 . 
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the guaranty ;22 and if there is a material misrep¬ 
resentation of fact the guaranty is invalid, even 
though the misrepresentation is honestly made 23 
Fraud exercised.in procuring the execution of a 
guaranty vitiates it in toto, and the guarantee can¬ 
not waive that part procured by his fraud and en¬ 
force the remainder of the contract.24 

The fact that the guarantor was negligent in not 
reading the contract has been held not to prevent 
him, as against the guarantee, from raising the is¬ 
sue of the guarantee’s fraud.26 It has also been 
held, however, that fraud vitiating a guaranty con¬ 
tract cannot be based on a representation of facts, 
concerning which the guarantor is bound to know 
the truth and hence on which he has no right to 
rely, *23 and that the mere fact that a person sign¬ 
ing a guaranty is unable to read or write will not, 
in the absence of fraud, relieve him from liability 

thereon.27 

A concealment which will make the guaranty 


§ 32 

voidable, within the meaning of the above rule, need 
not have been made with a view to the advantage 
of the guarantee ;23 but it is sufficient that it is de¬ 
signed to prejudice the guarantor and that preju¬ 
dice results from the concealment.23 It must be an 
active concealment of material facts which consti¬ 
tute parts of the transaction and necessarily oper¬ 
ate as an inducement to the guarantor to bind him¬ 
self ,2® and the facts concealed must immediately 
affect his liability and bear directly on the partic¬ 
ular transaction to which the guaranty relates,®^ 
and must be facts which, if known, would have pre¬ 
vented the guarantor from obligating himself, or 
which materially increase his responsibility,32 the 
guarantor being entitled to a full disclosure of ev¬ 
ery point which is likely to bear on^ his disposition 
to become such.®3 A concealment which is not 
fraudulent in fact or in law will not avoid a guar- 
anty,34 and the guarantee is not required to make 
any disclosure or explanation, the withholding of 
which would not amount to a fraud.36 


22 . Cal.—^Helmick v. Holaday, 289 P. 
224, 106 Cal.Apn. 380. 

Ind.—^Doerr v. Hibben, Hollweg & 
Co.. 160 N.B. 796, 84 Ind.App. 239. 
Ky.—Peoples State Bank v. Hill, 276 
S.W. 694. 210 Ky. 222. 

Miss.—^Henry v. W. T. Rawlelgh Co., 
120 So. 188, 162 Miss. 320. 

K.Y.—First Citizens Bank & Trust 
Co. of Utica V. Sherman's Estate, 
294 N.T.S. 131, 260 App.Dlv. 389. 
Tex.—^Tatum v. Caldwell, Civ.App., 
40 S.W.2d 894, 897. citing Corpus 
Juris, error refused. 

28 C..T. p 925 note 34, p 926 note 38. 
Effect of fraud on contracts gener¬ 
ally see Contracts §§ 163-167, 
BatifloatioxL or ac<iuiesceiLoe 

Guaranty of bank's rediscounted 
paper by directors, where obtained 
by alleged fraud, was not ratified 
by acquiescence or failure of direc¬ 
tors to rescind within a reasonable 
time after discovery of fraud, but 
directors were entitled to await ac¬ 
tion on the guaranty and set up 
fraud as a defense. Likewise, fail¬ 
ure to return nominal consideration 
recited in the instrument was not 
ratification.—Commercial Sav. Bank 
of Carroll, Iowa, v. Kietges, 219 N.W. 
44, 48. 206 Iowa 90. citing Corpus 
Juris, followed in 219 N.W. 49, 206 
Iowa 111. 

23. IlL—^U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank of Dundee, 
84 N.E. 670, 233 Ill. 476. 

Tex.—Southwestern Surety Ins. Co. 

V. Hico Oil Mill, Civ.App., 203 S. 

W. 137. 

Misrepresentation without fraud in 
contracts generally see Contracts 
§§ 147-162. 

24. rormor guaranty 

The fraud exercised by treasurer 


of corporation in persuading direc¬ 
tors to execute an unlimited guaran¬ 
ty in favor of bank, by assurance 
that guaranty merely revivified for¬ 
mer limited guaranty of corpora¬ 
tion's notes to bank, invalidated 
guaranty in toto and precluded re¬ 
covery thereon from directors as to 
notes covered by the former gruar- 
anty.—O’Keefe v. Hill, C.C.A.N.J., 
106 P.2d 326. 

25. Nature of instrument 

"Where one party presents a guar¬ 
anty for signature, representing that 
it is not a guaranty, but of a na¬ 
ture and for a purpose which im¬ 
poses no liability, the other party 
may defend agrainst it while in the 
hands of the first, although negli¬ 
gent in signing it without reading." 
—C. Gotzian & Co. v. Truszinskl, 210 
N.W. 880, 169 Minn. 199. 

26. Or.—^Marx v. Schwartz, 12 P. 
253. 14 Or. 177, 

27. Mass.—Sands v. Melchionda, 71 
N.E. 646, 186 Mass. 270. 

28 C.J. p 926 note 37. 

28. N.Y.—^Howe Mach. Co. v. Far¬ 
rington, 82 N.Y. 121, affirming 16 
Hun 591. 

29. N.Y.—^Howe Mach Co. v. Far¬ 
rington, supra. 

30. N.Y.—First Citizens Bank & 
Trust Co. of Utica v. Sherman's 
Estate, 294 N.Y.S. 131, 250 App. 
Div. 639. 

28 C.J. p 926 note 41. 

31. La.—^Lachman v. Block, 16 So. 
649. 

32. N.Y.—First Citizens Bank & 
Trust Co. of Utica v. Sherman's 
Estate, 294 N.Y.S. 131, 250 App.Div. 
339. 

28 C.J. P 926 note 43. 
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33. N.Y.—Barns v. Barrow, 61 N.Y. 
39. 19 Am.R. 247. 

Release of seouxity 

Honesty and fair dealing required 
bank, releasing its interest in home¬ 
stead, held as security for loan, to 
borrower and his wife before execu¬ 
tion of contract guaranteeing pay¬ 
ment thereof, to speak out and cor¬ 
rect guarantor’s false impression 
that bank still held such Interest as 
security, and, having failed to do so, 
it cannot enforce such contract 
agrainst guarantor's estate.—^First 
Citizens Bank & Trust Co. of Utica 
V. Sherman's Estate. 294 N.Y.S. 131, 
260 App.Div. 339. 

34. N.Y.—^Howe Mach Co. v. Far¬ 
rington, 82 N.Y. 121, affirming 16 
Hun 591. 

Va.—^Nottingham v. Farmers & Mer¬ 
chants Trust Bank, 196 S.E. 634. 
170 Va. 291. 

35. N.Y.—^Powers v. Clarke, 28 N. 
E. 402, 127 N.Y. 417, reversing 6 
N.Y.S. 448. 

28 C.J. p 926 note 46. 

Additional goods 

A written agreement guaranteeing 
payment to wholesalers of any and 
all Indebtedness which wife or guar¬ 
antor might then or at any time 
thereafter owe the wholesalers, not 
to exceed a specified amount, did 
not require that wholesalers furnish 
additional goods up to the limit of 
the guarantee, and hence guarantee 
was not breached by wholesalers on 
their failure to do so, and they were 
not guilty of fraud in allegedly rep¬ 
resenting that they would deliver 
merchandise up to that specified 
amount when they had no intention 
of doing so.—^Meadows v. Rocs, 182 
S.W.2d 818, 199 Ark. 14. 
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Fraud of principal or other third person. While 
the law requires the guarantee to act in good faith, 
unless he has knowledge of or participates therein, 
he is not responsible for any misrepresentation or 
deception practiced by the principal, or other third 
person, on the guarantor in order to induce him to 
enter into the contract of guaranty.^® If, however, 
the guarantee participates in false representations 
or fraudulent concealment of facts which operate to 
induce the m^ing of a contract of guaranty, the 
guarantor may set up such fraud as a defense in an 
action on the guaranty.^^ So also, if the guaran¬ 
tee knows that the guarantor is entering into the 
contract, induced to do so by a misrepresentation of 
facts by some third person, the contract is not bind- 
ing.®8 A delivery of a contract of guaranty to the 


principsd obligor on the condition that other signa¬ 
tures be secured, which condition is not fulfilled, 
does not necessarily involve fraud.^® 

§ 33. Estoppel or Waiver as to Defects or Ob¬ 
jections 

A guarantor may waive, or be estopped to set up, 
defects or objections affecting the validity or enforceabll. 
Ity of a contract of guaranty. 

Although there are defects or objections affecting 
the validity or enforceability of a contract of guar¬ 
anty, the guarantor may waive his right to take ad¬ 
vantage of such defects or objections,^® or, in ac¬ 
cordance with the general principles of estoppel, 
he may be estopped to assert such defects or objec¬ 
tions in avoidance of his liability on the guaranty.^l 


Prior defaiiZt 

In the absence of fraud or inquiry 
a sTuarantor is not exonerated from 
liability by reason of the omission 
of the gruarantee to Inform him of a 
default of the principal prior to the 
execution of the guaranty.—^Howe 
Mach. Co. V. Farrington, 82 N.Y. 121, 
affirming 16 Hun 591. 


36. Ala—J. B. Watkins Co. v- Tur- 
bervllle, 198 So. 847, 848. citing 
Oorpns dUxls—J. R. Watkins Med¬ 
icine Co. V. Hargett, 95 So. 811, 
209 Ala 165, quoting Corpus Ju¬ 
ris. 

Ariz.—^New Tork Indemnity Co. v. 

May, 296 P. 314, 37 Arlz. 462. 

Ark.—^Furst & Thomas v. Moseley, 
277 S.W. 877, 169 Ark. 1092. 

Cal.—Simon Newman Co. v. Tully, 
88 P.2d 131, 13 Cal.2d 134—Califor¬ 
nia Standard Finance Corporation 

V. Cornelius Cole, Ijlmited, 50 P.2d 
1054, 1056, 9 Cal.App.2d 573, quot¬ 
ing Corpus Juria 

Ind.—^Archbold v. W. T. Rawleigh 
Co., 163 N.B. 638. 89 Ind.App. 337. 
Minn.—Schlozer v. Heckeroth, 219 
N.W. 921, 174 Minn. 626—W. T. 
Rawleigh Co. v. Hoffman, 202 N. 

W. 64, 162 Minn. 57. 

Mlsa—^W. T. Rawleigh Co. v. Brown, 
108 So. 720, 143 Miss. 895—Cresap 
V. Furst & Thomas, 105 So. 848, 141 
Miss. 30. 

Mo.—General Motors Acceptance Cor¬ 
poration V. Holland, App., 30 S.W. 
2d 1087, 1090, quoting Corpus Juris. 
N.T.—In re Simmons’ Will, 209 N. 

T.S. 724, 213 App.Div. 32. 

N.C.—^Furst & Thomas v. Merritt, 130 
S.E. 40, 190 N.C. 397. 

28 C.J. p 927 note 48. 


diaracter of instmuLent 

Guarantor under contract guaran¬ 
teeing purchase price of merchandise 
^^manufacturer was liable notwith- 

t i^t^nding purchaser’s fraudulent mis- 
jbhedentations regarding character 
' ifii'^fument signed.—Sager v. W. 

Co., 160, S.B3. 244, 246, 
153 va. 514, 8l6 305, quoting 


Corpus Juris. 

Where debtor was not agent of 

creditor in making false representa¬ 
tions inducing guarantor to enter 
into contract, guarantor may not 
avoid liability on the contract.— 
Furst V. Risse, 229 N.W. 293, 66 S. 
D. 418. 

37. N.T.—^McWilliams v. Mason, 31 
N.Y. 294, affirming 24 N.Y.Super. 
676, 2 Abb.Pr.,N.S., 211. 

Tex.—^Tatum v. Caldwell, Civ.App., 
40 S.W.2d 894, error refused. 

38. Conn.—^Doughty v. Savage, 28 
Conn. 146. 

N.J.—State V. Sooy, 39 N.J.Law 135. 
28 C.J. p 927 note 50. 

39. Aia.—J.. R. Watkins Medicine 
Co. V. Hargett, 95 So. 811, 209 Ala. 
166. 

4a Colo,—Pohly V. Star Loan Co., 32 
P.2d 196, 94 Colo. 510. 

N.Y,—Stewart v. First Nat. Bank & 
Trust Co. of Highland Falls, 296 
N.Y.S. 583, 251 App.Div. 831, mo¬ 
tion denied 10 N.Y.S.2d 212, 256 
App.Div. 830, 

28 C.J. p 927 note 52. 

Waiver of: 

Notice of acceptance see supra § 
14. 

Steps necessary to fix liability see 
infra 9 64. 

Pacts insufficient to show waiver 

(1) Fact that guarantor as presi¬ 
dent of corporation waived time of 
delivery does not carry with it waiv¬ 
er of the condition as to his individ¬ 
ual responsibility as guarantor.— 
Bassick Co. v. Bright, 8 Pa.Dist. & 
Co. 46, 22 Sch.L,R. 140. 

(2) Payment by guarantors of two 
notes guaranteed was not conclusive 
recognition of consideration for note 
given to guarantee payment of third 
nota—^Bank of Italy v. Wetzel, 255 
P. 254, 82 Cal.App. 240. 

(3) Other facts.—Jarecki Mfg. Co. 
V. Hinds, Tex.Clv.App., 296 S.W. 274, 
error dismissed, Com.App., 6 S.W.2d 
343—28 CJ. p 927 note 62 [a], j 
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Sale after retaking possession 

Only guarantor and not condition¬ 
al buyer could waive statutory re¬ 
quirement as to sale being held with¬ 
in thirty days after retaking of 
goods on buyer’s default, or as to 
service of notice of sale on buyer.— 
Lewis v. Bsch, 279 N.Y.S. 77, 156 
Misc. 212. 

41. N.Y.—^Andes Co-op. Dairy Co. v. 
Commercial Casualty Ins. Co., 201 
N.Y.S. 664, 207 App.Div. 102, affirm¬ 
ed 143 N.E. 767, 237 N.Y. 622— 
Kelly-Springfleld Tire Co. v. Stein, 
297 N.Y.S. 22, 163 Misc. 393. 

Va—^Nottingham v. Farmers & Mer¬ 
chants Trust Bank, 196 S.B. 634, 
170 Va 291—White v. Common¬ 
wealth, 164 S.B. 376, 168 Va 749. 

28 C.J. p 927 note 54. 

Certainty as to amount 

Guarantors for a buyer, who do 
not repudiate or withdraw their 
agreement until after the goods have 
been sold and delivered and accept¬ 
ed by their principal, cannot then 
escape liability on the ground that 
the amount for which they agreed 
to become liable is so uncertain and 
indefinite as to preclude a right of 
action against them.—J. R. Watkins 
Co-. V. Harrison, 120 S.F!. 432, 31 Ga. 
App. 270. 

Conditional delivery 
Party who executes written guar¬ 
anty and delivers it conditionally 
may, by his subsequent conduct, be¬ 
come estopped to assert conditional 
delivery.—Baird v. Stephan, 204 N.W. 
188, 52 N.D. 568. Estoppel to deny 
conditional signature see supra $ 20. 

Fact that guarantor could not read 
did not relieve guarantor .from op¬ 
eration of estoppel against denial of 
liability on guaranty contract by si¬ 
lence, after notice that obligee was 
acting in reliance thereon in absence 
of showing of effort by gruarantor to 
ascertain contents of letters contain¬ 
ing notice .—JSi C. Whitmer Co. v. 
Petty. 187 S.B. 808, 64 G&App. 877. 
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Where the guarantor signs a contract of guaranty 
which recites the receipt of a consideration, he may 
be estopped to deny that he has received a consid¬ 
eration.^ ^ The gfuarantor may also waive or be es¬ 
topped to assert fraud in inducing him to enter into 
the contract of guaranty where, with knowledge of 
the facts, he does any act which is inconsistent with, 
or shows an intention not to rely on, his right to 
assert it.*** 

§ 34. Modification and Alteration 

Subject to statutory restrictions, a contract of guar¬ 
anty may be modified by mutual consent of the parties. 

In accordance with the rules relating to the mod¬ 
ification of contracts in general, see Contracts §§ 
373-379, a contract of guaranty may be modified by 
mutual consent,and in the absence of statutory 
restrictions such modification may be made by pa¬ 
rol;^® but the principal may not, without the guar¬ 
antor’s consent, change or enlarge the latter’s lia¬ 
bility by a subsequent agreement with the guaran¬ 
tee.^^ Althou^rh a guaranty provides that it cannot 
be modified except in the manner provided in the 


§ 35 

contract, it may be modified by the parties in any 
manner they choose, unless inhibited by the statute 
of frauds.^*^ It has also been held, however, that 
where the g^iaranty provides that the guarantor’s 
liability cannot be modified, except in a specified 
manner, the guarantor cannot insist on a modifica¬ 
tion of such liability on other grounds.^8 a slight 
modification of an offer of guaranty, favorable to 
the guarantor, made in the acceptance thereof and 
acquiesced in by him, is a part of the contract of 
guaranty.^s 

The discharge or release of a guarantor by an 
alteration of the contract of guaranty is discussed 
infra § 74. 

§ 35. Termination 

The general rules relating to the termination of con¬ 
tracts apply to the termination of contracts of guaranty. 

In the absence of a special provision, the rules 
which regulate the termination and rescission of 
other contracts apply in case of a contract of guar- 
ranty.50 a guaranty is not necessarily extinguished 


Torgfery 

(1) Guarantor's silence, in not no¬ 
tifying guarantee that his signature 
on guaranty contract was forged, 
was held to preclude his denial 
thereof when sued thereon. 

Ky.—Purst & Thomas v. Smith, 133 
S.W.2d 941, 280 Ky. 601. 

La.—C. C. Heberling Co. v. Dalton, 
138 So. 176, 18 La.App. 233. 

(2) On the other hand, it has also 
been held that the failure of alleged 
guarantors to respond ahd send con¬ 
tradiction when notified by registered 
letter that credit would be given on 
faith of guaranty did not amount to 
assurance that they had in fact 
signed guaranty so as to estop them 
to urge such defense.—^Purst v. Car¬ 
rico, 175 A. 442, 167 Md. 465, 96 A.L. 

R. 376. 

TXo estoppel tULder circumstaaces 
Mo.—Security State Bank v. Gray, 25 
S.W.2d 512, 224 Mo.App. 980. 

S. D.—Bank of Plresteel v. Buckmas- 
ter, 283 N.W. 285, 67 S.D. 445. 

Tenn.—^Bank of Lelper's Pork v. 

Johnson, 10 Tenn.App. 214. 

Tea.—Jarecki Mfg. Co. v. Hinds, Civ. 
App., 295 S.W. 274, error dismissed, 
Com.App., 6 S.W.2d 843. 

42. Ill.—James J. Brown Plastering 
Co. V. Gottschalk, 261 IlLApp. 147. 

K.J.—Fidelity Union Trust Co. v. 

Galm, 160 A. 645, 109 N.J.Law 111. 
28 C.J. p 927 note 65. 

43. N.D.—Bmerson-Newton Impl. 

Co. V. Cupps, 108 N.W. 796, 16 N. 
D. 606. 

28 C.J. p 927 note 56. 
l^yment of debtor’s funds 

A bank did not waive fraud in ob¬ 


taining a contract of guaranty by| 
making a payment out of funds of I 
principal debtor in its hands.—Bank 
of Morrillton v. Skipper, Tucker & 
Co., 263 S.W. 64, 166 Ark. 49. 

44. Letters between parties held not 
to constitute a modification of the 
contract. 

Ky.—Pittsburgh Plate Glass Co. v. 

Cassidy, 238 S.W. 172, 194 Ky. 81. 
Mass.—^William Filene's Sons Co. v. 
Lothrop, 187 N.B. 266, 243 Mass. 
214. 

Nature of UabtUty 

Agreement by bank purchasing as¬ 
sets of another bank to release guar¬ 
antors of accounts of first bank 
upon payment of stipulated sum was 
held to change contract from one of 
guaranty to fixed primary liability, 
wherein obligors bound themselves 
unconditionally, jointly, and in soli- 
do.—^Fridge v. Caruthers, 101 So. 128, 
156 La 746. 

Rate of interest 

Parties to guaranty had power to 
change rate of interest guaranteed 
purchaser on resale unless inhibited 
by statute of frauds.—Palmetto 
Lumber Co. v. Gibbs, Civ.App., 52 
S.W.2d 120, affirmed 80 S.W.2d 742, 
124 Tex. 616, 102 A.L.R. 474, motions 
overruled 82 S.W.2d 376, 124 Tex. 616, 
102 A.L.B. 482. 

Refusal to give fox^nal document 
Where guarantor wrote a letter 
guaranteeing principal's account to 
extent of two, thousand dollars, and 
later refused to grive guarantee a 
more formal document, such refusal 
was insufficient to limit scope of 
guaranty theretofore given, or to put 
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guarantee 6n notice that guarantor 
meant to so limit the guaranty.— 
Gold V. Smith, 279 N.Y.S. 911, 165 
Misc. 221. 

45- Or.—Kiernan v. Kratz, 69 P. 
1027, 42 Or. 474. 

28 C.J. p 928 note 69. 

Executed oral agrreement 

Where guarantor agreed to settle 
liability on contract of guaranty 
and guarantee agreed to accept 
amount after adjustment of debits 
and credits, new and independent 
agreement was entered Into which 
did not conflict with statute provid¬ 
ing that written contract may be al¬ 
tered only by contract in writing, or 
by executed oral agreement.—^Johan¬ 
sen Bros. Shoe Co. v. Bennett, 49 P. 
2d 165, 173 Okl. 608. 

46- N.C.—Geo. D. 'Witt Shoe Co. v. 
Peacock, 64 S.B. 437, 150 N.C 645. 

47. Wash.—^Kelly Springfield Tire 
Co. V. Faulkner, 71 P.2d 382, 191 
Wash. 549. 

48. N.D.—^Deering v. Russell, 66 N. 
W. 691, 6 N.D. 319. 

49. W.Va.—^Detroit Steel Products 
Co. V. Daily Tel, Printing Co., 102 
S.B. 139, 85 W.Va. 580. 

5a In. accordance with contract 
Where binding contract of guar¬ 
anty is made on present considera¬ 
tion, liability of guarantor there¬ 
under can he terminated only in ac¬ 
cordance with terms of contract.— 
Merchants Nat. Bank v. Stone, 5 N. 
B.2d 430, 296 Mass. 243—Zimetbaum 
V. Berenson, 166 N.B. 719, 267 Mass. 
250. 
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by a later guaranty signed by the same guarantor 
and a third person, since they may be cumulative 
and, in the absence of anything to show that the 
new contract is intended to destroy the one out¬ 
standing, it cannot be deemed to have been given 
in renewal thereof, or as a substitute therefor, but 
must be regarded as an independent and distinct 
agreement.52 Notice to the holder of a guaranty 
executed by a partnership of the dissolution of the 
partnership determines the holder’s right to make 
further renewals of existing obligations; and also 
determines the holder’s right to make further loans 
on the faith of the guaranty.^^ Under some stat¬ 
utes, in the case of a continuing guaranty, the bur¬ 
den is placed on the guarantor to give notice in 
writing to the creditor of its termination.®^ 

§ 36. - Revocation 

In the absence of a provision In the contract to the 
contrary, a guarantor may revoke a continuing guaranty 
for which the consideration is not executed; but he can¬ 
not thereby escape liability for advances which have 
been made or responsibilities which have been Incurred 


on the strength of the guaranty before notice of revoca- 
tion is given, nor may he revoke the guaranty where the 
consideration given therefor is entire and has been 
executed. 

Where a guaranty is continuing in form, and the 
consideration therefor is not executed, unless there 
is a provision in the guaranty to the contrary, the 
guarantor may withdraw therefrom at any time and 
cannot be held for any advances made or liabilities 
incurred after giving notice of his intention no 
longer to stand as guarantor,®® especially where 
provision has been made therein for withdrawal 
and in some jurisdictions this rule is prescribed by 
statute.®^ The intention to make a continuing guar¬ 
anty irrevocable must be clearly and unequivocally 
expressed.®® 

Revocation, however, cannot affect advances 
which have been made or responsibilities which have 
been incurred on the strength of the guaranty be¬ 
fore notice of the revocation is given.®® Also, 
where the consideration for the guaranty is entire 
and has been executed, the guaranty is not revoca¬ 
ble by the guarantor,®® for in such case the guar- 


Commencement and duration of guar¬ 
antor's liability see Infra § 53, 54. 
51- Mass.—Lumlansky v. Tessier, 99 
N.B. 1051, 213 Mass. 182, Ann.Cas. 
1913E 1049. 

52. N.T.—Waterloo First Nat. Bank 

V. Story, 93 N.B. 940, 200 N.Y. 346. 
34 L,R.A.,N.S., 164, 21 Ann.Cas. 

542, reversing 116 N.T.S. 421, 131 
App.Div. 472, affirming 103 N.Y.S. 
233, 53 Misc. 429. 

53. N.Y.—City Nat. Bank v. Phelps, 
86 N.Y. 484, reversing 22 Hun 142. 

54. Okl.—Miller v. National Print¬ 
ing & Engraving Co., 45 P.2d 483, 
172 Okl. 447. 

55. Ala.—Shears v. All State Life 
Ins. Co., 5 So. 2d 808, 814, citing 
Corpns Juris. 

Conn.—^Bmerick v. Connecticut Gen¬ 
eral Life Ins. Co., 179 A. 335, 338, 
120 Conn. 60, citing Ooipiis Joxls. 
Ill.—Commonwealth Trust & Savings 
Bank v. Hart, 268 Ill.App. 322. 
Mich.—^Klat v. Chrysler Corporation, 
280 N.W. 747, 753, 285 Mich. 241, 
citing Corpus Juris. 

N.Y.—^Newburger v. Lubell, 193 N. 
E. 440, 266 N.Y. 4, modifying 271 
N.Y.S. 825, 241 App.Div. 250— 

American Chain Co. v. Arrow Grip 
Mfg. Co., 235 N.Y.S. 228, 134 Misc. 
321. 

Tex.—Straus-Frank Co. v. Hughes, 
Com.App., 156 S.W.2d 519, affirming 
Hughes V. Straus-Frank Co., Civ. 
App., 127 S.W.2d 682. 

Va^—White v. Commonwealth, 164 S. 
375, ^68 Va. 749. 

828 note 70. 

^‘t^j;>r^<uni8e of guaranty is revoca¬ 
ble at the pleasure of the guaran¬ 


tor by sufficient notice, unless It be 
made to cover some specific trans¬ 
action which has not yet terminated, 
or unless the bond was given upon 
a continuing consideration, the bene¬ 
fit of which the guarantor cannot, 
and does not, renounce.''^—^National 
Liberty Ins. Co. of America v. Mey¬ 
er, 163 N.E. 162, 163, 21 Ohio App. 
385. 

Abandoned guaranty held of no ef¬ 
fect.—Swanson v. Duffy, 269 P. 866, 
126 Or. 309. 

Indefinite and contingent liability 

A guarantor bound for an indefinite 
and contingent liability, and not for 
a sum fixed and certain to become 
due, may revoke and end his future 
liability where the guaranty contract 
h€ts no definite time to run.—Central 
Surety & Insurance Corporation v. 
Richardson, 80 P.2d 663, 183 OkL 38, 
118 A.L.R. 1252. ■ 

58. Iowa.—^Merchants' Nat Bank v. 

Cressey, 146 N.W. 761, 164 Iowa 

721, 

28 C.J. p 928 note 71, 

Conditions of withdrawal 

(1) Under a provision that the 
guaranty shall remain in effect un¬ 
til written notice of its discontinu¬ 
ance is received and also until any 
and all indebtedness existing shall 
be fully paid, even if defendant's 
letter could be construed as a notice 
of revocation, such notice without 
pa 3 niient of existing indebtedness 
would not have that effect.—Con¬ 
tinental Illinois Nat. Bank & Trust 
Co. of Chicago v. Cardwell, 4 N.E. 
2d 770, 287 IlL 227. 

(2) Renewal of note evidencing! 
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guaranteed indebtedness and mark¬ 
ing of old note “paid" was not pay¬ 
ment of past indebtedness within 
such condition.—Continental Illinois 
Nat. Bank & Trust Co. of Chicago v. 
Cardwell, supra. 

(3) Other conditions construed.— 
Texas Co. v. Melfi, 33 N.Y.S.2d 606, 
263 App.Div. 537—28 C.J. p 928 note 
71 [a]. 

57. Cal.—^White Sewing Mach. Co. 
V. Courtney, 76 P. 296, 141 CaL 674.. 

28 C.J. p 929,note 72. 

58. Tex.—Straus-Frank Co. v. 
Hughes, Com-App., 166 S.W.2d 619, 
affirming Hughes v. Straus-Frank 
Co., Civ.App., 127 S.W.2d 582. 

59- Ala.—Shears v. All States Life 
Ina Co., 5 So.2d 808, 814, citing 

Corpus Juris. 

Cal.—^Nielsen v. Davidson, 226 P. 

835, 66 Cal.App. 442. 

Ill.—In re Klink's Estate, 36 N.E.2d 
684, 310 I11.APP. 609. 

Ma—Clark v. Anderson, 122 A. 387, 
123 Me. 165. 

Mich.—^Klat v. Chrysler Corporation, 
280 N.W. 747, 763, 285 Mich. 241, 
citing Corpus Juris. 

Wls.—^Klatte v. Frankjin State Bank, 
248 N.W. 168, 211 Wia 618, rehear¬ 
ing denied and modified 249 N.W. 
72, 211 Wis. 613. 

28 C.J. p 929 note 73. 

80- Ark.—Ouachita Valley Bank v- 
De Motte, 291 S.W. 984, 173 Ark. 
52. 

Ill.—Commonwealth Trust & Savings 
Bank v. Hart, ^68 IlLApp. 322. 

28 C.J. p 929 note 74. 

“A guaranty cannot be revoked 
by the guarantor where the entire 
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antor is under a subsisting contract obligation from 
which he cannot be relieved by his own act.®l Ac¬ 
cordingly a continuing guaranty, if supported at 
the outset by a sufficient consideration, is not rev¬ 
ocable by the guarantor, although the acts guar¬ 
anteed may cover a long or indefinite period,® 2 
and it may be terminated only on compliance with 
its terms.®® 

In order to revoke a guaranty, where revoca¬ 
tion can be made, the language employed for that 
purpose should be clear and explicit,®^ and wheth¬ 
er there has been a revocation depends on the facts 
of the particular case.®® Although the statute of 
frauds requires a guaranty to be in writing rev¬ 
ocation thereof may be made by parol;®® and, even 
where the contract of guaranty provides that it can¬ 
not be canceled except after ten days* notice in 


writing, a verbal revocation of it, if accepted and 
acted on, will relieve the guarantor.®*^ 

§ 37. - Effect of Death or Insanity of 

Guarantor 

A revocable guaranty Is terminated by the death of 
the guarantor. The authorities are in conflict as to 
whether notice of the guarantor's death must be given. 

Where the guaranty is one which could be end¬ 
ed at the will of the guarantor while living, see 
supra § 37, it will be terminated as to future trans¬ 
actions by his death and notice thereof,®® but such 
termination will not affect transactions which were 
executed prior to such death.®® Thus the death of 
the guarantor terminates a general guaranty of pay¬ 
ment by another of a liability to be created in the 
future.*^® Except as otherwise provided in the con- 


consideration from the creditor whol¬ 
ly pansed at the time of the guaran¬ 
ty.”—^Bennett v. Checotah State Bank 
of Checotah, 56 P.2d 848, 549, 176 
Okl. 518. 

£1. Vt.—^Rlcketson v. Lizotte, 98 A. 
801, 90 Vt. 386. 

52 . XI.S.— jy. S. ex rel. Wilhelm, v. 
Chain. 57 S.Ct 394, 800 U.S. 31, 81 
Li.Bd. 487, reversing, C.C.A., Chain 
V. Wilhelm, 84 P.2d 188, certiorari 
granted U. S., for Use and Benefit 
of Wilhelm v. Chain, 57 S.Ct. 47, 
299 U.S. 531, 81 Xi.Bd. 891. 

Mass.—^Merchants Nat. Bank v. 

Stone, 5 N.B.2d 430, 296 Mass. 243. 
N.Y.—^American Chain Co. v. Arrow 
Grip Mfg. Co., 235 N.Y.S. 228, 
134 Misc. 321. 

No provision for terxuluatloxL 

Where contract guaranteeing re¬ 
payment of advances made custom¬ 
er, in consideration of trust’s con¬ 
tract with customer, contained no 
provision for termination, guarantor 
could not by notice terminate liabili¬ 
ty for advances made thereafter.— 
Zimetbaum v. Berenson, 166 N.B. 719, 
267 Mass. 250. 

63. Notice that guarantor had sev¬ 
ered connections with corporation 
whose contract he had guaranteed 
was insufficient revocation to termi¬ 
nate guarantor’s liability under a 
provision that liability should con¬ 
tinue until the guarantee received 
written notice of revocation.—^Manu¬ 
facturers’ Finance Co. v. Rockwell, 
180 N.B. 224, 278 Mass. 502. 
Nondlsclostixe 

Where defendant had no right to 
terminate his guaranty, he has no 
right to show that plaintiff’s nondis¬ 
closure of facts prevented such ter¬ 
mination.—Merchants Nat. Bank v. 
Stone, 5 N.E.2d 430, 296 Mass. 243. 

09u Pa.—James Talcott, Inc., v. 

Levy. 186 A. 261, 123 Pa.Super. 94. 
28 C.J. p 929 note 76. 


65. Tex.—Straus-Frank Co. v. 

Hughes, Com.App.. 156 S.W.2d 519, 
affirming Hughes v. Straus-Frank 
Co., Civ.App.. 127 S.W.2d 682. 

28 C.J. p 929 note 77. 

SniaoiexLoy of notice 
Where guaranty was continuing, it 
could be revoked at any time on no¬ 
tice, but alleged writing of letters 
revoking guaranty did not operate as 
’Tevocation” where there was posi¬ 
tive testimony that such letters were 
never received, and subsequent let¬ 
ters by guarantor did not indicate 
that revocation had occurred.—^Pank- 
nin V. Inspiration Placers, 29 N.B.2d 
864, 307 Ill-App. 241. 

66. Ind.—Conduitt v. Ryan, 29 N.B. 
160, 3 Ind.App. 1. 

N.Y.—Picker v. Fitzelle, 69 N.Y.S. 

902, 60 App.Div. 451. 

Pa.—See Kiddies Pal v. Waxman, 27 
Del.Co. 244. 

67- Ark,—Olson v. Swift & Co., 182 
S.W. 903, 122 Ark. 611. 
ea U.S.—Chain V. Wilhelm, aCA. 

W.Va., 84 F.2d 138. 

Ga.—Suiter v. Citizens Bank & Trust 
Co., 181 S.B. 694, 61 Ga.App. 798. 
IlL—Commonwealth Trust & Savings 
Bank v. Hart, 268 Ill.App. 322. 
La.—^Interstate Electric Co. v. Tuck¬ 
er, 2 So.2d 56, 197 La. 660. 

Mich.—^In re Ford’s Estate, 238 N.W. 
275, 255 Mich. 266. 

N.Y.—^In re Johnson’s Estate, 6 N.Y. 
S.2d 24, 167 Misc. 318—American 
Chain Co. v. Arrow Grip Mfg. Co., 
235 N.Y.S. 228, 134 Misc. 321. 

Tex.—International Shoe Co. v. 

Kaufman, Civ.App., 270 S.W. 1109, 
28 C.J. p 929 note 83—24 C.J. p 291 
note 61. 

Death, insolvency, or dissolution of 
principal as discharging guarantor 
see infra $70. 

Revocable gnaxaiity 

Where the guaranty is, by its own 
terms, a revocable guaranty, it is 
revoked by the death of the gtiaran- 
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tor.—^Pirst Nat. Bank v. McGowan, 

5 N.E.2d 5, 296 Mass. 101. 

Waiver 

Heirs or successors of deceased 
guarantor may, of course, extend 
guaranty or waive expiration there¬ 
of by guarantor's death.—Buckeye 
Cotton Oil Co. V. Amrheln, 121 So. 
602, 168 La. 139. 

Personal representative's acquies¬ 
cence or recognition of liability as 
to guaranty agrreement of dece¬ 
dent see Executors and Adminis¬ 
trators § 204. 

’Where contract is divisible, death 
of guarantor ends liability as to 
transactions occurring after actual 
or constructive notice of death re¬ 
ceived.—In re Lorch's Estate, 131 
A. 381, 284 Pa. 600, 42 A.L.R. 922. 

69. Ill.—^In re Klink’s Estate, 35 N. 
E.2d 684, 310 Ill.App. 609. 

Mass.—First Nat. Bank v. McGow¬ 
an, 5 N.E.2d 5, 296 Mass. 101. 
Minn.—State v. Fosseen, 255 N.W. 
816, 817, 192 Minn. 108, citing Cor¬ 
pus Juris. 

N.Y.—^In re Johnson's Estate, 5 N.Y. 
S.2d 24, 167 Misc. 318—In re Wit- 
kind’s Estate, 4 N.Y.S.2d 933, 167 
Misc. 885. 

Pa.—^In re Lorch’s Estate, 131 A 881, 
284 Pa. 500, 42 AL.R. $22. 

28 C.J. p 929 note 85. 

Sstate of deoeaeed guarantor re¬ 
mains liable on such obligations aft¬ 
er his death, and claims growing out 
of the same are allowable.—^Andrews 
V. Kelleher, 214 P. 1066, 124 Wash. 
617—24 aJ. p 290 note 56. 

70. La.—^Buckey6 Cotton Oil Co. v. 
Amrheln, 121 So. 602, 168 La. 139. 

28 C.J. p 929 note 86. 

Continuing guaranty supported by 
consideration passing at different 
times terminates on guarantor’s 
death.—^American Chain Co. v. Ar¬ 
row Grip Mfg. Co., 235 N.Y.S. 228, 
134 Misc. 321. 
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tract,extending* the time of pa 3 mient of the prin¬ 
cipal obligation after the guarantor’s death,72 qj. 
newing a note after such death,73 has been held not 
to be binding on the guarantor’s estate, although it 
has also been held that, where the taking of a re¬ 
newal note after the guarantor’s death did not con¬ 
stitute payment of the previous note which was 
within the guaranty, the taking of the renewal note 
did not create a new obligation to which the guar- 
arity did not apply.7^ Where the guaranty is ter¬ 
minable at the will of the guarantor, it has been 
held that the mere fact that the agreement provides 
that death shall not terminate the liability of the 
guarantor is immaterial.75 

Where the guaranty is absolute, and the full con¬ 
sideration therefor has been received,73 and there 
is nothing further to be done on behalf of the guar- 
antee,77 the death of the guarantor does not ter¬ 
minate it, unless it is so provided in the contract.73 
Thus the death of the g^uarantor does not extin¬ 
guish an absolute guaranty, where advances are 
made in good faith.79 

In case of a joint contract of guaranty, the es¬ 
tate of a deceased obligor is discharged in law from 


liability, the survivor alone being responsible,^o but 
the death of one joint guarantor does not relieve 
his estate from liability, where the guarantor was 
interested in the contract and received benefits 
therefrom other than as a mere guarantor.®! The 
death of one co-guarantor under a joint and sev¬ 
eral continuing guaranty, however, does not of it¬ 
self terminate the future liability of the surviving 

guarantor.®^ 

Notice of death. While notice of the death of 
the guarantor will work a revocation of a continu¬ 
ing guaranty,®® there is a conflict of authorities on 
the question whether death of the guarantor ipso 
facto works a revocation of a guaranty, or whether 
notice of death must not first be given to relieve the 
guarantor’s estate from liability for advances made 
in good faith after death occurs.®^ According to 
some authorities a continuing guaranty is ipso facto 
revoked by the death of the guarantor, and is not 
operative as to subsequent transactions so as to 
bind the guarantor’s estate therefor, even though 
the guarantee has no knowledge of the guarantor’s 
death at the time when such transactions take 
place.®® According to other authorities the death of 


71- N.Y.—General Silk ImportiniT 
Co. V. Smith, 194 N.T.S. 11, 200 
App.Div. 750. 

Okl.—^Bennett v. Checotah State 
Bank of Checotah, 56 P.2d 84S, 176 
OkL 518, 

72. Ill.—Home Nat. Bank v. Water¬ 
man, 30 IlLApp. 535, affirmed 29 
N.EL 503, 134 Ill. 461. 

Bxtenflion of time for payment or 
performance as discharge of guar¬ 
antor see infra §§ 75, 76. 

73. Mich.—^In re Visscher's Hstate, 
266 N.W. 826, 276 Mich, 472. 

R.I,—^National Eagle Bank v. Himt, 
13 A 115, 16 R.I. 148. I 

74L Mass.—^Plrst Nat. Bank v. Me-! 
Gowan, 5 N.B.2d 6, 296 Mass. 101— 
Agricultural Nat. Bank of Pitts¬ 
field V. Brennan, 3 N.E.2d 769, 295 
Mass. 826. 

75. N.Y.—^American Chain Co. v. Ar¬ 
row Grip Mfg. Co., 236 N.Y.S. 
228, 134 Misc. 321. 

76. U.S.—U. S. ex reL Wilhelm, v. 
Chain, W.Va., 57 S.Ct. 394, 300 U. 
S. 31, 81 lj.Ed. 487, reversing, C.C. 
A, Chain v. Wilhelm, 84 F.2d 138, 
certiorari granted U. S., for Use 
and Benefit of Wilhelm v. Chain, 
67 act. 47, 299 U.S. 631, 81 L.Bd. 
;891. 

N.Y.-^In re Garretsee's Estate, . 267 
N.Y.S. 867, 143 Misc. 710. 

2»iCl3r. p 930 note 92. 

' contract whereby members 

of. ;p%tn'eyshlp which |Sold bonds 
eed ’' m^vidually to ^, ^epurchaise 


bonds at certain price if partnership 
should refuse to repurchase them, on 
dissolution of partnership and death 
of member, purchaser could maintain 
claim against member’s executrix 
on such guaranty.—^In re Weil’s Es¬ 
tate, 9 N.E.2d 722, 291 Ill.App. 208. 
Xndlvislble guaranty 

(1) Where guaranty is indivisible 
and supported by consideration pass¬ 
ing at one time, it is not affected 
by guarantor’s death.—American 
Chain Co, v. Arrow Grip Mfg. Co., 
236 N.Y.S. 228, 184 Misc. 321. 

(2) Responsibility for advances 
made after death continues until aft- 

^ er completion of all acts contemplat¬ 
ed.— ^In re Lorch’s Estate, 131 A 381, 
284 Pa. 600, 42 AIi.R. 922. 

Xrrevooable guaranty 

Death of the guarantor does not 
ordinarily revoke a guaranty which 
could not be revoked by the guaran¬ 
tor himself in his lifetime, as where 
the entire consideration from the 
creditor wholly passed at the time 
of the guaranty.—Bennett v. Checo¬ 
tah State Bank of Checotah, 66 P.2d 
848, 176 Okl, 618. 

77. Mass.—Hyland v. Habich, 22 N. 
E. 766, 160 Mass. 112, 15 Am,S.R. 
174, 6 1 j.R.A 383—Jordan v, Dob¬ 
bins, 122 Mass. 168, 23 Am.R. 306. 

7& N.Y.—Chamberlain v. Dunlop, 26 
N.E. 966, 126 N.Y. 46, 22 Am.S.R. 
807—^Kernochan v. Murray, 18 N. 
E. 868, 111 N.Y. 306, 7 Am.S.R. 744, 
2 L.R.A 183. 

28 C.J. p 93Q note 94. 
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79. Ala.—^Hightower v. Moore, 46 
Ala. 387. 

Cal.—Janin v. Browne, 59 Cal. 37. 
La.—Menard v. Scudder, 7 La.Ann. 
385, 56 Am.D. 610. 

S.C.—^Knotts V. Butler, 31 S.C.Ea. 
143. 

N.Y.—Richardson v. Draper, 87 
N.Y. 887, affirming 23 Hun 188. 

24 C.J. p 291 note 63. 

81. N.Y.—^Richardson v. Draper, su¬ 
pra. 

82l Minn.—Midland Nat Bank of 
Minneapolis v. Security Elevator 
Co., 200 N.W. 861, 161 Minn. 30. 
Okl.—Miller v. National Printing & 
Engraving Co., 45 P.2d 483, 172 
OkL 447. 

28 C.J. p 929 note 90. 

83. Administrator’s advertisement 
Claimant was held to have notice 

of guarantor’s death constructively 
from filing of advertisement by ad¬ 
ministrator pursuant to statute.—^In 
re Lurch’s Estate, 131 A 381, 284 Pa. 
600, 42 AL.R. -922. 

84. IlL—Commonwealth Trust & 
Savings Bank v. Hart, 268 IlLApp. 
322. 

Ky.—Aitken v. Lang, 51 S.W. 154, 106 
Ky. 662, 21 Ky.L. 247, 90 Am.S.R. 
263. 

85- N.J.—^L. Teplitz Thrown Silk 
Co. V. Rich, 179 A 306, 18 N.J. 
Misc. 494. 

N.Y.—American Chain Co. v. Arrow 
Grip Mfg. Co., 235 N.Y.S. 228, 134 
Misc. 321. 

28 C.J. p 930 note 98. 
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the guarantor does not ipso facto terminate liabili¬ 
ty under the contract; the personal representative 
of the guarantor must give notice in order to put 


an end to it with respect to future transact ions, 
especially where by the terms of the guaranty it 
is to remain in force until revoked by notice.®*^ 


m. CONSTRUCTION AND OPERATION 


A. IN GENERAL 


§ 38. General Rules of Construction 

a. In general 

b. Construction as whole 

c. Construction for or against guarantor 

d. Strict or reasonable construction 

a. In General 

A contract of guaranty la to be construed, as other 
contracts, according to the intention of the parties as 
determined by a reasonable Interpretation of the language 
used, in the light of the attendant circumstances; unless 
there is no ambiguity in the language used, the practical 
construction given by the parties may be determinative. 


In ascertaining the meaning of the language of 
a contract of guaranty the same rules of construc¬ 
tion control as apply in the case of other con- 
tracts.^® In accordance with such rules the impor¬ 
tant question is, if possible, to determine and g^ve 
effect to the intention of the parties as ascertained 
by a fair and reasonable interpretation of the terms 
used and the language employed in the contract of 
guaranty as read, when necessary, in the light of 
the attendant circumstances and the purposes for 
which the guaranty was made.^^ Where there is 
no ambiguity in the language of the contract, the 


86. La.—Buckeye Cotton Oil Co. v. 
Amrhein, 121 So. 602, 168 Lcl 139. 

28 C.J. P 930 note 99. 

87. La.—Menard v. Scudder, 7 La. 
Ann. 385. 56 Am.D. 610. 

g.C.—Knotts v. Butler. 31 S.C.E<i. 
143. 

28 C.X P 930 note 1. 

88. Ark.—Ouachita Valley Bank v. 
Be Motte, 291 S.W. 984, 986, 173 
Ark. 52, quotingr Corpiu Juris. 

Cal.—Bank of America Nat. Trust & 
Savings Ass'n v. Kelsey, 44 P.2d 
617, 6 Cal.App.2d 346—^Anderson v. 
Fidelity Union Casualty Co., 29 P. 
2d 865, 137 Cal.App. 37—McDon¬ 
ough V. Waxman, 284 P. 482, 103 
Cal.App. 169. 

HI.—^Washington Boulevard Hospi¬ 
tal V. Levin, App., 46 N.B.2d 673— 
Castle V. Powell, 261 IlLApp. 132. 
Iowa.—Andrew v. Austin, 232 N.W. 
79, 213 Iowa 963. 

La.—Reconstruction Finance Corpo¬ 
ration V. Mickelberry, 179 So. 49,’ 
51, 189 La. 105, citing Cozpiui Juxis. 
Me.—Clark v. Anderson, 122 A. 337, 
123 Me. 165. 

Mich.—In re Landwehr*s Estate, 282 
N.W. 873, 286 Mich. 698. 

Miss.—Bank of McLain v. Pascagoula 
Nat. Bank. 117 So. 124, 126, 160 
Miss. 738, citing Corpus Juris. 

Mo.—City of St. Joseph ex reL Con¬ 
solidated Stone Co. v. Pfeiffer 
Stone Co., 26 S.W.2d 1018, 224 Mo. 
App. 896—Gimbel Bros. v. Mitchell, 
219 S.W. 676, 203 Mo.App. 610. 
N.Y.—J. P. Duffy Co. v. Todebush. 
142 N.Y.S. 790, 167 App.Div. 688, 
appeal granted 143 N.V.S. 1124, 168 
App.Div. 918, and affirmed 110 N. 
B. 626, 216 N.Y. 297, rehearing de¬ 
nied 111 N.B. 1089, 216 N.Y. 731— 
Fenner v. Cahn, 261 N.Y.S. 628, 146 
Misc. 210—Gutner v. Success 


Magazine Corporation, 242 N.Y.S. 
682, 136 Misc. 253—In re Bea y Ur- 
quiza's Estate, 208 N.Y.S. 817, 124 
Misc. 427. 

Tex.—^North Texas Nat. Bank v. 
Thompson, Civ.App., 23 S.W.2d 494, 
affirmed Thompson v. North Texas 
Nat. Bank, ComuApp., 37 S.W.2d 736 
—First Nat- Bank v. Miller, Civ. 
App., 277 S.W. 443. 

Wash.—Sherman, Clay & Co. v. Tur¬ 
ner, 2 P.2d 688, 164 W£U3h. 267. 

28, C.J, p 930 note 2—2 C.J. p 1342 
note 81. 

ITotioe of aoceptaaoe 
The absolute terms of contract of 
guaranty did not constitute implied 
waiver of guarantor's right to notice 
of acceptance as necessary incident 
to formation of contract under Ore¬ 
gon law.—^Ladd & Bush v. Hayes, C. 
C.A.Cal„ 106 F.2d 292. 

89. U.S.—^Home Indemnity Co. of 
New York v. O'Brien, C.C.A.Mich., 
104 F.2d 413—^Hudepohl Brewing 
Co. V. Bannister, D.C.S.C., 46 F. 
Supp. 201. 

Ark.—Ouachita Valley Bank v. De 
Motte, 291 S.W. 984, 985, 173 Ark. 
52, quoting Corpus Juris. 

Cal.—Zellerbach Paper Co. v. Virden 
Packing Co., 63 P.2d 163, 10 Cal. 
App.2d 635, hearing denied 64 P.2d 
18, 10 Cal.App.2d 636—^Bank of 

America Nat. Trust & Savings 
Ass’n v, Kelsey, 44 P.2d 617, 6 Cal. 
App.2d 346—^McDonough v. Wax- 
man, 284 P. 482, 108 Cal.App. 169— 
Kierulfif & Ravenscroft v. Koping, 
. 271 P. 858, 94 CaLApp. 478. 

HI.—^Washington Boulevard Hospi¬ 
tal V. Levin, App., 46 N.E.2d 673— 
Castle V. Powell, 261 Ill.App. 132. 
Iowa.—Buser v. Grande Ave. Land 
Qo., 234 N.W. 241, 2ll Iowa 669. 
Ky.—Logan v. Amos' Ex'r, 110 S.W. 
2d 1107, 271 Ky. 77—Pittsburgh 
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Plate Glass Co. v. Caasidy, 238 S.W. 
172, 194 Ky. 81. 

La.—^Reconstruction Finance Corpo¬ 
ration V. Mickelberry, 179 So. 49, 
189 La. 105. 

Me.—Clark v. Anderson, 122 A 337, 
128 Me. 165. 

Md.—Walton v. Washington County 
Hospital Ass'n, 13 A2d 627, 178 
Md. 446, 128 A.L.R. 970—Hodgson 
V. Burroughs, 2 A2d 407, 412, 175 
Md. 413, citing Corpus Juris. 

Mass.—Charlestown Five Cents Sav. 
Bank v. Wolf, 36 N.E.2d 390, 309 
Mass. 647. 

Mich.—^In re Landwehr's Estate, 282 
N.W. 873, 286 Mich. 698—Griffin 
Mfg. Co. V. Mitshkun, 207 N.W. 
814, 233 Mich. 640. 

Mo.—Saginaw Medicine Co. v. Dykes, 
238 S.W. 556, 210 Mo.App. 399. 

Neb.—First Trust Co, of Lincoln v. 
Airedale Ranch & Cattle Co., 286 
N.W. 766, 136 Neb. 621—First Trust 
Co. of Lincoln v. Eastridge Club, 
279 N.W. 720, 134 Neb. 786. 

N.M.—^McCallister v. National Bank 
of New Mexico of Raton, 66 P.2d 
485, 40 N.M. 143. 

N.Y.—^Andes Co-op. Dairy Co. v. Com¬ 
mercial Casualty Ins. Co., 201 N.Y. 
S. 664, 207 App.Div. 102, affirmed 
143 NE. 767, 237 N.Y. 622—Fenner 
V. Cahn, 261 N.Y.S. 628, 146 Misc. 
210—^Bank of U. S. v. Chemical 
Bank & Trust Co., 246 N.Y.S. 695, 
140 Misc. 894—W. Irving Hersko- 
vits EHir Co. v. Hollander, 246 N.Y. 
S. 688, 138 Misc. 456, affirmed 249 
N.Y.S. 908, 232 App.Div. 802, af¬ 
firmed 178 N.B. 814, 267 N.Y. 606— 
First Trust Co. of Albany v. Du- 
mary, 23 N.Y.S.2d 632—J. P. Duf¬ 
fy Co. V. Todebush, 139 N.Y.S. 112. 

Ohio.—^Liquidating Midland Banl^ v. 
Stecker, 179 N.B. 604, 40 Ohio App. 
610. 
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instrument itself must be consulted in ascertaining 
the intentionbut if the language is ambiguous 
the situation of the parties and the circumstances 
surrounding the transaction may be looked at to 
ascertain the intention of the parties.'^i 

Other general rules of construction which, inter 
alia, apply to a contract of guaranty are: That the 
words used in the guaranty must be construed in 


their ordinary and popular sense that the inter¬ 
pretation must be made with reference to the known 
usages of trade,^3 unless the guaranty is clear and 
explicit and that a special provision or descrip¬ 
tion controls a general one.®® Other accepted rules 
of construction are that a promise in the guaranty, 
if uncertain, must be taken in the sense in which 
the promisor had reason to suppose it was under¬ 
stood by the promisee;®® that where the language 


S.C.—^McGee V. F. W. Poe Mfg. Co., 
180 S.B. 48, 176 Q*C. 28$, 99 A.L..R. 
1468. 

S.B,—Security Nat. Bank of Sioux 
Falls V. Appel, 213 N.W. 943, 945, 
51 S.B. 374, QuotinsT Corpus Jtixis 
—^Himingr v. Jacolbsen, 213 N.W. 
606, 61 S.B. 270. 

Tenn.—S. M. Williamson & Co. v. 
Ragsdale, 96 S.W.2d 922, 170 Tenn. 
439—^Nash v. Mitchell, 9 Tenn.App. 
134—Villines v. Parham-Lindsey 
Grocery Co., 6 Tenn.App. 264. 

Tex.—^First State Bank of Terrell v. 
Riddle, Civ.App., 289 S.W. 199, 201, 
quoting Corpus Juris—Thomson v. 
Collins, Civ.App., 267 S.W. 616, 617, 
citing Corpus Juris. 

Va.—^Looney v. Belcher, 192 S.B. 891, 
169 Va. 160. 

Wash.—Hansen Service v. Bunn, 283 
P. 695, 698, 155 Wash. 182, quoting 
Corpus Juris. 

28 C.J. p 931 note 3. 

Other statements'of rule 

(1) The instrument is to he con¬ 
strued according to what is fairly to 
be presumed to have heen the under¬ 
standing of the parties without any 
strict technical nicely.—^Hudepohl 
Brewing Co. v. Bannister, B.C.S.C., 45 
F.Supp. 201. 

(2) Contracts of guaranty are to 
be construed according to the ordi¬ 
nary meaning of the language used 
and with a view to carry out the in¬ 
tent expressed.—^Villines v. Parham- 
Lindsey Grocery Co., 6 Tenn.App. 254. 

(3) The liability of guarantor is 
to be ascertained from the terms of 
the written Instnunent by which his 
obligation is expressed, construed ac¬ 
cording to the usual rules of inter¬ 
pretation in the light of the subject 
matter, the well-understood usages 
of the business, and the relations of 
the parties to the transaction.—B^rst 
Nat. Bank v. McGowan, 5 N.B.2d 6, 
296 Mass. 101—^Agricultural Nat. 
Bank of Pittsfield v. Brennan, 3 N. 
B.2d 769, 296 Mans. 326—^Merrimac 
Chemical Co. v. Moore, 181 N.B. 219, 
279 Mass. 147—Charlestown Five 
Cents Sav. Bank v. Zefl, 176 N.B. 191, 
275 Mass. 408—Gordon & Bilworth 
V. Abbott, 154 N.B. 523, 268 Mass. 
36—Littlejohn & Co. v. Handy, 
141 N;B. 127, 246 Mass. 370—Zeo v. 
Lobmts, 141 N.B. 116, 246 Mass. 366. 

TlUMNir Is no oompulsion on court to 


accept particular terms used without 
regard to circumstances of their use. 
—Chicago Title & Trust Co. v. Pox 
Theatres Corporation, B.C.N.T., 16 F. 
Supp. 109, reversed on other grounds, 
C.C.A., 91 P.2d 907. 

Subsequent InsolvMioy 
That principal and guarantor sub¬ 
sequently became insolvent was im¬ 
material to construction of guaranty 
contract and extent of guarantor’s 
liability.—Chicago Title & Trust Co. 
v. Pox Theatres Corporation, C.C.A. 
N.T., 91 P.2d 907, reversing, B.C., 15 
F.Supp. 109. 

90- U.S.—Wheeling Steel Corpora¬ 
tion V. Neu, C.C.A.MO., 90 F.2d 139. 
Ark.—^Bank of Morrillton v. Skipper, 
Tucker & Co., 263 S.W. 64, 166 Ark. 
49. 

Ill.—Castle V. Powell, 261 IlLApp. 
132. 

Iowa.—Tucker v. Leise, 206 N.W. 268, 
201 Iowa 48. 

Mass.—Gordon & Bilworth v. Abbott, 
164 N.B. 523, 258 Mass. 35—Zeo v. 
Loomis, 141 N.B. 115, 246 Mass. 
366. 

Tex.—Jarecki Mfg. Co. v. Hinds, Civ. 
App., 295 S.W. 274, error dismissed, 
Com.App., 6 S.W.2d 843. 

Wash.—^Ross v. Cappon, 55 P.2d 329, 
330, 185 Wash. 389, quoting Cor¬ 
pus Juris —^Hansen Service v. Lunn, 
283 P. 696, 698, 165 Wash. 182, 
quoting Corpus Juris. 

28 C.J. p 932 note 4. 

Buies of oonstruetiou not resorted to 
Where there is no ambiguity in 
the terms of the contract of guaran¬ 
ty, and It provides in express terms 
for the liability in question, it is 
not permissible to resort to rules of 
construction.—Chicago Title & Trust 
Co. V. Cohen, 1 N.B.2d 717, 248 Ill. 
App. 181—Martin v. Sparrow, 258 Ill. 
App. 482—28 C.J. p 932 note 4 [a], 

91. Iowa.—^West Branch State Bank 
y. Farmers Union Exchange, 268 N. 
W. 166, 221 Iowa 1382—Shively v. 
Globe Mfg. Co., 219 N.W. 266. 205 
Iowa 1233—^Tucker v. Leise, 206 
N.W. 258, 201 Iowa 48. 

La.—^Knox Glass Bottle Co. v. Golden 
Gate Liquor Co., App., 174 So. 684. 
Me.—Clark v. Anderson, 122 A. 337, 
123 Me. 165. 

N.Y.—Sun Oil Co. y. Heller, 161 N.B. 
319, 248 N.Y. 28, affirming 226 N.Y. 
S. 912, 222 App.Biv. 665. 
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Tex.—First State Bank of Terrell v. 
Riddle, Clv.App., 289 S.W. 199, 201, 
quoting Cozpuji Juris. 

Wash.—^Hansen Service v. Lunn, 283 
P. 695, 698, 155 Wash. 182, quoting 
Corpus Juris. 

28 C.J. p 932 note 5. 

Nature of txansaotioiL 
Whether particular transaction 
constitutes a guaranty must be deter¬ 
mined by its particular terms and 
by surrounding circumstances.—^First 
State Bank of Windom v. McBlwrath, 
Tex.Civ.App., 266 S.W. 837. 

92. Mo.—Sagri^ULw Medicine Co. v. 
Bykes, 288 S.W. 656, 210 Mo.App. 
399. 

28 C.J. p 932 note 6. 

Strict legal meaning 
Words of written guaranty con¬ 
tract are not always required to be 
taken in their strict legal meaning, 
and where contract is ambiguous, 
surrounding circumstances may com¬ 
pel a different meaning.—Chase Nat. 
Bank of City of New York v. Carver, 
2 N.Y.S.2d 329, 166 Misc. 708. 

93;. Mass.—^Pirst Nat. Bank v. Mc¬ 
Gowan, 6 N.E.2d 6, 296 Mass. 101— 
Agricultural Nat. Bank of Pitts¬ 
field v. Brennan, 3 N.B.2d 769, 295 
Mass. 325. 

28 C.J. p 932 note 7. 

94. N.Y.—Stewart v. Ranney, 26 
How.Pr. 279. 

28 C.J. p 932 note 8. 

95. N.Y.—Gutner v. Success Maga- 
, zine Corporation, 242 N.Y.S. 682, 

686, 136 Mlsa 263, citing Ck>xpus 
Juris. 

28 C.J. p 932 note 9. 

General term restricted 

General term following specific 
terms in guaranty contract is rfe- 
stricted to things of same kind or 
class, and controlled by recitals as 
to parties' purpose.—Gutner v. Suc¬ 
cess Magazine Corporation, 242 N.Y. 
S. 682, 136 Misc. 253. 

Successive creation of olasses 
General rule of construction that, 
in successive creation of classes by 
definition in contract, distinctive de¬ 
scription of last class is not general¬ 
ly effective beyond its last antece¬ 
dent applies in construing contract 
of guaranty.—Continental Oil Co. v. 
Horsey, 3 A.2d 476, 176 Md. 609. 

99. CaJL.—Anderson v. Fidelity Un- 
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of the guaranty is susceptible of different meanings, 
that meaning must be given it, if possible, which 
will uphold it or render it valid rather than one 
which will destroy it or render it invalid and 
that the specific enumeration of conditions which 
render the guaranty void impliedly excludes other 
agreements from having the effect of discharging 
it.98 

Practical construction. Where the parties have 
given the guaranty a practical construction, such as 
by their acts in carrying it out, such construction 
should be given great, if not controlling, weight in 
determining its proper interpretation,^^ except that 
such construction cannot be considered where there 
is no ambiguity in the language of the guaranty.^ 

b. Construction as Whole 

The contract of guaranty should be construed as a 


§ 38 

whole and effect given to all the language employed, If 
possible. Separate instruments which constitute parts 
of the same transaction and which are expressly or 
Impliedly incorporated as a part of the guaranty should 
be read together and construed with reference to each 
other, but particular Instruments may under the cir¬ 
cumstances be construed as independent of each other. 

The contract of guaranty should be construed as 
a whole, and the intention of the parties collected 
from the entire instrument.^ Effect must be g^ven 
to all the language of the contract and a meaning 
and effect ascribed to each of the words and phras¬ 
es used therein, if this can be done without violat¬ 
ing its plain intent and, where the guaranty is 
made up of two parts, one containing recitals and 
the other the obligations, language used incidental¬ 
ly in the recitals is not controlling over direct pro¬ 
visions in the obligatory part,^ and if the language 


Ion Casualty Co., 29 P.2d 865, 137 
Cal.App. 37. 

Colo.—Pohly v. Star Loan Co., 32 P. 
2d 195, 196, 94 Colo. 610, citing 
Corpus Juris. 

N.Y.—Gold V. Smith, 279 N.T.S. 911, 
155 Misc. 221. 

28 C.J. P 933 note 10. 
a7. Colo.—Pohly V. Star Loan Co., 
32 P.2d 195, 196, 94 Colo, 610, cit¬ 
ing Corpus Juris. 

Ill.—Castle V. Powell, 261 Ill.App. 
132. 

Mo.—^Arnest v. Messerly, App., 17 S. 
W.2d 670. 

28 C.J. P 933 note 11. 

Other statements of rule 

(1) The court will not adopt a con¬ 
struction of a guaranty contract, if 
it can be avoided, which renders the 
action of the parties ineffective, and 
leaves plaintiffs, who have relied on 
guaranty, without remedy.—Clark v. 
Anderson, 122 A. 337, 123 Me. 166. 

(2) Where language of Instrument 
is not clear beyond peradventure, 
interpretation will commonly be 
adopted which will effectuate a rea¬ 
sonable and enforceable purpose to 
accomplish a practical and straight¬ 
forward end.—^Agricultural Nat. 
Bank of Pittsfield v. Brennan, 3 N.fiJ. 
2d 769, 295 Mass. 325. 

98. Mich.—^Rose v. Hamm, 237 N.W, 
60, 264 Mich. 259. 

99- Colo.—^Pohly V. Star Loan Co., 
32 P.2d 196, 196, 94 Colo. 610, quot¬ 
ing Corpus Juris. 

Iowa.—Shively v. Globe Mfg. Co., 
219 N.W. 266, 206 Iowa 1233— 
Tucker v. Leise, 206 N.W. 268, 269, 
201 Iowa 48, citing Corpus Juris. 
Mass.—^Rome v. Gaunt, 140 N.B. 242, 
246 Mass. 82. 

Tex.—^First State Bank of Terrell v. 
Riddle, Civ.App., 289 S.W. 199, 201, 
quoting Corpus Juris. 

23 C.X P 933 note 13. 


Bvldeuoe of ooutemporaneous con- 
structiou 

Absence of demand for payment of 
sum past due and continued sale of 
merchandise on same terms was evi¬ 
dence of contemporaneous construc¬ 
tion by parties of guaranty as re¬ 
gards whether existing indebtedness 
was included.—^M. Kanter Silk Cor¬ 
poration V. Cramer, 30 P.2d 63, 136 
Cal.App. 766. 

1. XJ.S.—^Wheeling Steel Corporation 
V. Neu, C.C.A.MO., 90 P.2d 139. 

Ala.—Scott v. Myatt, 24 Ala. 489, 60 
Am.D. 485. 

Opinion of law 

Statement of creditor's agent to 
guarantor as to meaning and con¬ 
struction of contract was merely an 
expression of opinion of law on 
meaning of language used, and was 
not available to defeat the plain un¬ 
dertaking of the contract.—^Wrather 
V. Dempster Mill Mfg. Co., C.C.A- 
Tex., 37 F.2d 648. 

2. XJ.S.—Border Nat. Bank of Eagle 
Pass, Tex., v. American Nat. Bank 
of San Francisco, Cal., C.C.A.Tex., 
282 F. 73, error dismissed and cer¬ 
tiorari denied 43 S.Ct. 96, 260 XJ.S. 
701, 732, 67 L.Bd. 471. 

Cal.—^Hickey Pipe & Supply Co. v. 
Fitzgerald, 39 P.2d 472, 3 CaLApp. 
2d 389—^Anderson v. Fidelity XJnion 
Casualty Co., 29 P.2d 866, 137 Cai. 
App. 37. 

Ill. —state of Ohio ex rel. Lien v. 
Spero, 46 N.E.2d 154, 317 Ill.App. 
377—Castle v. Powell, 261 lll.App. 
132. 

Md.-^Walton v. Washington County 
Hospital Ass'n, 13 A.2d 627, 178 
Md. 446, 128 A.L.R. 970. 

Mass.—Charlestown Five Cents Sav. 
Bank v. Wolf, 36 N.B.2d 390, 309 
Mass. 647. 

Mich.—^In re Landwehr*s Estate, 282 
N.W. 873, 286 Mich. 698—^First Nat 
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Bank v. Bedford Chevrolet Co., 258 
N.W. 221, 270 Mich. 116. 

Miss.—^Bank of McLain v, Pasca¬ 
goula Nat. Bank, 117 So. 124, 150 
Miss. 738. 

Mo.—^Mercantile Trust Co. v. Dulle, 
282 S.W. 414. 

N.Y.—Gutner v. Success Magazine 
Corporation, 242 N.Y.S. 682, 136 
Misc. 263. 

Pa.—In re Camcelmo's Estate, 162 A. 
464, 808 Pa. 178. 

Wash.—^Hansen Service v, Lunn, 283 
P. 695, 698, 156 Wash. 182, quoting 
Cozpiu Juris. 

28 C.J. p 933 note 15. 

Oharaoter of instrument is deter¬ 
mined by what is within the four 
comers thereof, and not by name giv¬ 
en to it.—^Pacific Finance Corpora¬ 
tion of California v. Burkhart, 108 
P.2d 380, 66 Ariz. 383. 

3. Mass.—Charlestown Five Cents 
Sav, Bank v. Wolf, 36 N.B.2d 390, 
309 Mass. 547—Merchants Nat 
Bank V. Stone, 5 N.E.2d 430, 296 
Mass. 243. 

Pa.—^Keowee Textile Co. v. “Noggle, 
20 Pa.Dist. & Co. 480, 44 Lanc.L. 
Rev. 33. 

Wash.—^Hansen Service v. Lunn, 283 
P. 696, 698, 166 Wash. 182, quot¬ 
ing Corpus Juris. 

28 C.J. p 933 note 16. 

Amblsruous or inept clause 

Clause would not be stricken from 
contract of guaranty merely because 
it was ambiguous or inept, but court 
would, if possible, assign to it a 
meaning consistent with the prob¬ 
able intention of the parties.—^Land 
Title Bank & Trust Co. v. Baron, 19 
A.2d 62, 341 Pa. 241. 

4. Md.—Walton v. Washington 

County Hospital Ass'n, 13 A.2d 627, 
178 Md. 446, 128 A.L.R. 970. 

Wash.—^Hansen Service v. Lunn, 28; 
P. 696, 698, 155 Wash. 182, quot 
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of the condition of a guaranty clearly shows an in¬ 
tention to incur a liability not in terms referred to 
in the recitals the intention so expressed must con- 
trol.5 

Separate instruments. Where the guaranty con¬ 
sists of separate instruments, or other instruments 
constituting parts of the same transaction are either 
by annexation or reference or otherwise constituted 
a part of the guaranty, such instruments should be 
read together and each construed with reference to 
the other.® Thus a writing referred to in a con¬ 
tract of guaranty becomes a part of the guaranty 
contract by virtue of the reference, and the two 
must be considered together in determining the con¬ 
struction and validity of the guaranty contract.*^ 
Under some circumstances, however, a contract of 


guaranty, signed by the guarantor and guarantee, 
may be construed as wholly independent of the con¬ 
tract of the principal debtor.® 

c. Oonstructiou for or against Guarantor 

Decisions differ as to whether the contract of guar¬ 
anty should be Interpreted In favor of, or against, the 
guarantor If an ambiguity remains after application of 
the general rules of construction, but ordinarily the con- 
tract will be construed against the party who has 
drafted it. 

If an ambiguity remains after the application of 
the general rules of construction considered in sub¬ 
divisions a and b of this section supra, it is ordi¬ 
narily held that the contract is to be construed 
against the party drafting it;® but if the import of 
the contract is clear the fact that either party pre¬ 
pared the contract is immaterial.^® 


Ingr Corpus JUxia—^Moore v. 
Baasch. 187 P. 388, 109 Wash. 568. 

5. N.T.—People v. Lee, 10 N.B. 884, 
104 N.T. 441. 

& U.S.—^Pavlantos v. Garoufalls, C. 

C.A.N.M., 89 P.2a 203. 

Cal.—^Boteler v. Conway, 56 P.2d 587, 
13 Cal.App.2d 79. 

HI.—^Kreizelman v. Stevens, 44 N.E. 
2d 873, 381 Ill. 73, afflrmlnfir 86 N. 
E.2d 532. 535, 811 Ill.App. 161, 
citing Corpus OTuris. 
tnd,—Globe Cartage Co. v. Parmer & 
Ochs Co., 27 N.B3,2d 121, 108 Ind. 
App. 247—Smith v. Ostermeyer 
Realty Co., 197 N.E. 743, 102 Ind. 
App. 164. 

La.—^Reconstruction Finance Corpo¬ 
ration V. Mickelberry, 179 So. 49, 
51, 189 La. 105, citing Corpus 

Juris. 

Mass.—Charlestown Five Cents Sav. 
Bank v. ZeflE, 176 N.E. 191, 275 
Mass. 408—^Davis-Hill Co. v. Wells, 
149 N.E. 693, 254 Mass. 118. 

Neb.—^Pirst Trust Co. of Lincoln v. 
Airedale Ranch & Cattle Co., 286 
N.W. 766, 136 Neb. 621—First 

Trust Co. of Lincoln v. Eastrldge 
Club, 279 N.W. 720, 134 Neb. 786— 
Luikart v. Massachusetts Bonding 
& Ins. Co., 268 N.W. 124, 131, 129 
Neb. 771, citing Corpus Juris. 

N.T.—^In re Brooklyn Trust Co., 295 
N.T.S. 1007, 163 Mlsc. 117—W. 

Irving Herskovits Fur Co. v. Hol¬ 
lander, 246 N.T.S. 588, 591, 138 
Misc. 456, quoting Corpus juris, 
affirmed 249 N.T.S. 908, 232 App. 
Div. 802, affirmed 178 N.E. 814, 267 
N.T. 606—Ostrow v. Koch, 227 N. 
.T.S. 292, 131 Misc, 697. 

Tex.—Guardian Trust Co. v. Bauerei- 
sen, 121 S.W.2d 679, 132 Tex. 396, 
reversing, Civ.App., 99 S.W.2d 357 
v. Balias Nat. Bank, Civ. 
jiljfja.. 2% S.W,2d 104, ‘modified on 
-i^btinds Com,App., 36 S.W.2d 
and modi¬ 


fied on other grounds 39 S.W.2d 
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28 C.J. p 933 note 19. 

Parfcloular Instruments construed to- 
gether 

(1) Note and guaranty thereof 
given to transferee hy transferors, 
should be construed together as one 
Instrument.—^Hall v. Oleson, 210 N. 
W. 34, 168 Minn. 308, citing Corpus 
Juris. 

(2) Contract of guaranty having 
been executed in consideration of 
the execution of a lease, the lease 
and the guaranty must be construed 
to be but one instrument amounting 
to a single contract.—^Davenport v. 
Stratton, Cal.App., 132 P.2d 588. 

(3) Where guaranty of payment of 
bonds was indorsed on each bond at 
time of bond issue, court could in¬ 
terpret language of the guaranty as 
referable to terms of the bonds.— 
Read v. Lehigh Valley R. Co., 31 N. 
E,2d 891, 284 N.T. 436, modifying 17 
N.T.S.2d 99,. 258 App.Div. 948, appeal 
granted 18 N.T.S.2d 1002, 259 App. 
Biv. 705. 

(4) Agency contract and bank offi¬ 
cers’ guaranty of certificates of de¬ 
posit, made at same time and as 
part of same transaction, should be 
construed together.—^Neutson v. 
Kemper, 216 N;W. 646, 173 Minn. 75. 

(6) Stockholders’ agreement guar¬ 
anteeing collection of assessment 
and agreement for taking over assets 
of insolvent bank must be construed 
together, where they were delivered 
at the same time and were parts of 
single transaction.—^Petty v. Bay 
City Bank, 220 N.W. 704, 243 Mich. 
362. 

7. Ill.—Kreizelman v. Stevens, 36 N. 
B.2d 632, 536, 311 Ill.App. 161. cit¬ 
ing Corpus Juris, affirmed, 44 N.E. 
2d 873, 381 Ill. 73. 

N.J.—Schlein v. Gairoard, 22 A.2d 
639, 127 N.J.Law 358. 

28 C.J. p 938 note 20. 
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K Mo.—Squires v. Hoffman, App., 
278 S.W. 803. 

Provisions of note 

(1) Stipulations of note that re¬ 
newal or extension may be granted 
without gruarantors’ consent can¬ 
not be read Into contract of guar¬ 
anty. unless set forth or identified 
by reference, where instruments 
arose out of separate transactions 
and constituted independent obliga¬ 
tions.—Farmers’ & Merchants’ Nat. 
Bank of Cannon Falls v. Boffing, 213 
N.W. 876, 171 Mipn. 63. 

(2) That part of Indorsement of 
note which guaranteed payment may 
be enforced, and anothr^r part which 
purports to be assigrnment to payee 
of indorser’s interest may be ignored 
as immaterial.—Lincoln Bank of 
Brie v. Gem City Wholesale Grocery 
Co., 133 A. 554, 286 Pa. 421—Miners’ 
State Bank v. Auksztokalnls, 128 A. 
726, 283 Pa. 18. 

9. U.S.—^Ladd & Bush V. Hayes, C.C. 
A.Cal., 106 P.2d 292. 

Mich.—^Rose v. Ramm, 237 N.W. 60, 
254 Mich. 259. 

N.T.—Gold V. Smith, 279 N.T.S. 911, 
166 Misc. 221—^People, by Van 
Schaick, V. Lawyers’ Title & Guar¬ 
anty Co., 268 N.T.S. 664, 149 Misc. 
498, 160 Misc. 174, affirmed In re 
People, by Van Schaick, 271 N.T.S. 
960, 241 App.Div. 808, affirmed 

People, hy Van Schaick v. Lawyers* 
Title & Guaranty Co., 191 N.E. 
720, 265 N.T. 20, reargument de¬ 
nied and motion granted In re 
Lawyers* Title & Guaranty Co., 
192 N.E. 414, 265 N.T. 287, mo¬ 
tion granted In re People, by Van 
Schaick, 195 N.E. 126, 266 N.T. 
402—Crocker v. Ireland, 252 N.T. 
S. 631, 141 Mlsa 418, reversed on 
other grounds 256 N.T.S. 638, 235 
App.Div. 760—Schlem v. Jesaitis, 
37 N.T.S.2d 943. 

10. Cal.—M. Kanter Silk Corpora¬ 
tion V. Cramer, 30 P.2d 53, 136 Cal. 
App. 756. 



38 C. J. S. 


GUARANTY 


§ 38 


According to some authorities, if there is room to 
doubt what the intention of the guarantor was or 
if uncertainty is to be found on the face of the in¬ 
strument of guaranty, the words used are to be con¬ 
strued most strongly against the guarantor, and in 
favor of the guarantee who has extended credit or 
parted with property on the faith of the guaranty 
but it has been held that the rule does not apply 
where the guaranty was drawn up by the parties 
for whose benefit it was given and presented to the 
guarantor for signature,12 or where the liability of 
a nonprofessional guarantor is involved.12 

According to other authorities a contract of guar¬ 
anty is not subject to the rule that a promise will 
be construed most strongly against the promisor,!^ 
but it should be construed and all reasonable doubts 
resolved in favor of the guarantor,!® especially 
where it was drawn by the guarantee.!® 

According to still other authorities the contract 


of guaranty is to be construed neither most favor¬ 
ably for the guarantor nor most strongly against 
him.!^ 

d. Strict or Eeasonable Construction 

After the Intention of the parties or the scope of the 
guarantor’s undertaking has been determined by applies, 
tion of general rules of construction, the obligation is 
strictly construed and may not be extended by con¬ 
struction or implication; but this does not mean that 
there should be any strict technical accuracy, and the 
guaranty should receive a fair and reasonable Interpre¬ 
tation to attain the object Intended. 

Rule of strict construction. Although the author¬ 
ities conflict somewhat , as to the construction be¬ 
ing for or against the guarantor, where there is 
some doubt or uncertainty as to the intention of 
the parties, see supra subdivision c of this section, 
it is well settled that, after the intention of the par¬ 
ties or the scope of the guarantor’s undertaking has 
been determined!® by the ordinary rules of con- 


II. Ala.—Sales Corporation v. U. S. 
Fidelity & Guaranty Co., 110 So. 
277, 278, 215 Ala. 198, citing Cor¬ 
pus Juris. 

III. —^Washington Boulevard Hospi¬ 
tal V. Levin, App., 46 N.E.2d 573. 

Iowa.—Tucker v. Lelse, 206 N.W. 
258, 269, 201 Iowa 48, citing Cor¬ 
pus Juris. 

Me.—Clark v. Anderson, 122 A. 887, 
123 Me. 166. 

]Sr.T.—^Van Schaick v. Title Guaran¬ 
tee & Trust Co.. 297 N.T.S, 827, 252 
App.Div. 188—W. Irving Hersko- 
vits Fur Co. v. Hollander, 246 N. 
T.S. 688, 138 Misc. 466, affirmed 
249 N.T.S. 908. 282 App.Div. 802, 
affirmed 178 N.B. 814, 257 N.T. 606. 
Okl.—Federal Savings & Loan Ass'n 
v. Bell, 293 P. 214, 146 Okl. 128— 
First Nat. Bank v. Cleveland, 260 
P. 80, 127 Okl. 176 —Chownlng v. 
First State Bank of Tuskahoma, 
226 P. 716, 102 Okl. 4. 

Pa.—First Nat. Bank, for Use of U. 
S. Trust Co. of Johnstown, v. 
Davies. 172 A. 296, 316 Pa. 69. 
S.C.—^McGee v. F.' W. Poe Mfg. Co., 
180 S.B. 48, 176 S.C. 288, 99 A,L.R. 
1468. 

28 C.J. P 984 note 28. 

Other statements of rule 

<1) Guaranty contract should he 
construed no less favorably to cred¬ 
itor than other written contracts.— 
Mahler Textiles, Inc., v. Woodka, 261 
ni.App. 177. 

(2) Principle that • contract is to 
be taken “contra proferentem,” that 
is, construed most strongly against 
him entering into obligation, is ap¬ 
plicable to contract of guaranty.—J- 
Zimmern’s Co. v. Granade, 102 So. 
210, 212 Ala. 172. 

Guaranty p^pured by guarantori 
in case of uncertainty, should b.e in¬ 


terpreted most strongly against 
guarantor. 

Cal.—^Anderson v. Fidelity Union 
Casualty Co., 29 P.2d 866, 187 Cal. 
App. 37. 

pia.—^Brandon v. Pittman, 168 So. 
443, 117 Fla. 678. 

Ga—Polk V. Slaton, 187 S.E. 846, 
54 GaApp. 328. 

Pa—Land Title Bank & Trust Co. 

V. Baron, 19 A.2d 62, 341 Pa 241. 
Suretyship compared 

Ambiguous contracts of guaranty 
are construed more strongly against 
guarantor than contracts of ordinary j 
suretyship.—Sales Corporation v. U. 
S. Fidelity & Guaranty Co., 110 So. 
277, 216 Ala 198. 

Contrary decisions 

A few decisions in jurisdictions 
adhering to the text rule have ap¬ 
parently held, without reference to 
conflicting decisions, that a contract 
of guaranty will be construed in fa¬ 
vor of the guarantor and all reason¬ 
able doubts resolved in his favor. 
IlL—Schiff V. Continental Nat Bank 
& Trust Co. of Chicago, 256 Ill.App. 
333. 

Pa.—Kiddies Pal v. Waxman, 27 DeL 
Co. 244. 

xa. Ill.—^Keener v. Faroll, 268 Ill. 
App. 631. 

Neb.—City Nat. Bank of Lincoln v. 
Denslow, 209 N.W. 264, 114 Neb. 
600. 

N.T.—Cochran v. Kennedy, 10 Daly 
846—^Bank of U. S. v. Drapkin & 
Goldberg Const Co., 11 N.Y.S.2d 
834. 

Or.—Michelin Tire Co. of California 
V. Cutler, 240 P. 896, 116 Or. 217. 
Pa.—G. C. Heberling Co. v. Wake¬ 
field, 161 A. 489, 106 Pa.Super. 
100 . 

Creditor’s officer 

Ambiguity or uncertainty* in guar- 
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anty, written by creditor’s officer, 
must be construed against creditor. 

—^Knox Glass Bottle Co. v. Gtolden 
Gate Liquor Co., La App., 174 So. 
684—Crescent Cigar & Tobacco Co. 

V. Rizzuto, 182 So. 801, 16 LaApp. 
642. 

13. Ill.—Kesner v. Faroll, 268 Ill. 
App. 531. 

Pa—Magazine Digest Pub. Co. v. 

Shade, 199 A. 190, 330 Pa 487, 117 
I A.L.R. 960. 

Va—Norfolk Mattress Co. v. Royal 
Mfg. Co., 169 S.B. 686, 160 Ta 623. 

14. Ohio.—Cincinnati Third Nat. 
Bank v. Laidlaw, 98 N.E. 1016, 86 
Ohio St 91. 

28 C.J. p 984 note 26. 

15. Ohio.—^Liquidating Midland 
Bank v. Stecker, 179 N.B. 504, 40 
Ohio App. 610. 

Tex.—^North Texas Nat Bank v. 
Thompson, Civ.App., 28 S.W.2d 494, 
affirmed Thompson v. North Texas 
Nat Bank, Com.App., 37 S.W.2d 
736. 

28 C.J. p 934 note 26. 
profit to guarantor 

Facts were held not to show that 
guarantor expected to profit so as to 
render guaranty contract, if ambigu¬ 
ous, construable favorably to com¬ 
pany advancing money in reliance 
thereon rather than favorably to 
guarantor.—^In re Oeflein’s Estate, 
245 N.tV. 109, 209 Wis. 386. 

16. Wis.—Peck V. Peck, 108 N.W. 
6, 124 Wis. 660. 

17. Mass.—Keith v. Thomas, 166 N. 
B. 679, 266 Mass. 566. 

28 C.J. P 984 note 28. 

18. Or.—^Marshall-Wells Co. v. Ten¬ 
ney, 244'P. 84, 87, 118 Or. 373, 45 
A.L.B. 1382, citing Corpus Juris. 
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struction, considered supra subdivision a of this sec¬ 
tion, either from the instrument itself in which it 
is clearly expressed, or from the instrument and 
the surrounding circumstances, the rule of strictis- 
simi juris applies, that is, that the guarantor is en¬ 


titled to have his undertaking as thus determined 
strictly construed and that it may not be extended 
by construction or implication beyond the precise 
terms of his contract.^® In this respect a guarantor 


Tex,—First State Bank of Terrell v. i 
Riddle. Civ.App., 289 S.W. 199. 

28 C.J. p 935 note 31. 

BiQe of striotiBBlinl Juris does not 
apply to construction of guaranty, 
but to application of contract after 
construction.— W, Irving Herskovits 
Fur Co. V. Hollander, 246 N.T.S. 688, 
138 Miac. 456, affirmed 249 N.T.S. 
908. 232 App.Div. 802, affirmed 178 
N.E. 814, 257 N.T. 606. 

19. U.S.—C. T. C. Inv. Co. v. Lon¬ 
don & Lancashire Indemnity Go. of 
America, C.C.A.I11.. 116 F.2d 741— 
Guerra v. American Colonial Bank 
of Porto Rico, C.C.A.Puerto Rico, 
21 F.2d 56, 62, citing Corpus Juris, 
certiorari denied American Colonial 
Bank of Porto Rico v. Guerra, 48 
S.Ct. 140, 276 U.S. 667. 72 L Ed. 
430—Solomon v. Waterbury Brass 
Goods Corporation, C.C.A.N.Y., 6 
F.2d 990. 

Ala.—^Purst v. Shows, 110 So. 299, 
215 AIsl 133. 

Cal.—^Davenport v. Stratton, App., 
132 P.2d 688—Bank of America 
Nat. Trust & Savings Ass’n v. 
Kelsey, 44 P.2d 617,.. 6 Cal.App.2d 
346—McDonough v. Waxman, 284 
P. 482, 103 C^.App. 169—Mahana 

v. Alexander, 263 P. 260, 88 Cal. 
App. 111. 

Colo.—Wilcoxson v. McMullin, 63 P. 

2d 880, 99 Colo. 432. 

Fla.—City of Tampa v. W. L. Cobb 
Const Co., 185 So. 330, 135 Fla. 
630. 

IlL—Bruner v. Wolford's Estate, 191 
N.E. 70, 366 Ill. 614, affirming 272 
Ill.App. 227—Commonwealth Trust 
& Savings Bank v. Hart, 268 Ill. 
App. 322—Castle v. Powell, 261 
Ill.App. 132—Michaelsen v. Doonan, 
259 IlLApp. 337—Schiff v. Conti¬ 
nental Nat Bank & Trust Co. of 
Chicago, 255 IlLApp. 333. 

Iowa.—Andrew v. Austin, 232 N.W. 
79, 213 Iowa 963—^Hatch & Brook- 
man v. Kula, 190 N.W. 969, 195 
Iowa 619. 

Masa—Charlestown Five Cents Sav. 
Bank v. Zeff, 176 N.B. 191, 275 
Mass. 408—^Zimetbaum v. Berenson, 
166 N.E. 719, 267 Mass. 250. 

Mich.^—Mortgage & Contract. Co. v. 
Linenberg, 244 N.W. 428, 260 Mich. 
142. 

Mo.—Globe American Corporation v. 

Miller, 131 S.W.2d 340, 234 Mo. 

' App. 26$—J. R. Watkins Co. v. 
Smith, App., 81 S.W.2d 644—W. T. 
Rawleigh Co. v. Herzog, App., 299 
S.W, 1113—Bank of Slater v. Har¬ 
rington, 266 S.W. 496, 218 Mo.App. 
646VFurBt V. ScaUy, App., 256 S. 

w. m. 


Neb.—^Furst v. Kruger, 271 N.W. 166, | 
132 Neb. 54-W. T. Rawleigh Co, 
V. Running, 186 N.W. 331, 107 Neb. 
476. 

N.J.—^Franklin Commercial Discount 
Co. V. Goodman, 169 A. 634, 12 N.J. 
Misc. 70. affirmed 174 A. 468. 113 
N.J.Law 304—^Max v. Schlenger, 
162 A. 638, 109 N.J.Law 298—Fer¬ 
guson Carpet Co. v. Schottenfeld, 
162 A. 634, 109 N.J.Law 639—Boor- 
stein V. Miller, 3 A.2d 87, 124 N.J. 
Eq. 626. 

N.T.—100 Parkway Road v. Johns- 
Manville, Inc., 14 N.Y.S.2d 830, 258 
App.Div. 736, affirmed 34 N.E.2d 
906, 286 N.Y. 747—126 West 46th 
St. Restaurant Corporation v. Klar, 
288 N.T.S. 936, 248 App.Div. 90, 
affirmed 126 West 46th St Restau¬ 
rant Corporation v. Framox Realty 
Corporation, 7 N.E. 2d 680, 273 N.Y. 
636—Fidelity Trust Co. of New 
York V. Brookljnti Properties Cor¬ 
poration, 242 N.Y.S. Ill, 229 App. 
Div. 644—Bank of U. S. v. Andron, 
*277 N.Y.S. 594, 165 Misc. 21—Clu- 
ver V. Sachs, 246 N.Y.S. 699, 138 
Misc. 352—^In re Hecht's Estate, 
246 N.Y.S. 629, 188 Misc. 378—Gut- 
ner v. Success Magazine Corpora¬ 
tion, 242 N.Y.S. 682, 136 Misc. 263 
—^American Chain Co. v. Arrow 
Grip Mfg. Co, 236 N.Y.S. 228, 233, 
134 Misc. 321, quoting Corpus Juris 
—Schlem v. Jesaltis, 37 N.Y.S.2d 
943. 

Ohio.—Cohn-Hall-Marx Co. v. Vanos- 
dall, 167 N.E, 908, 26 Ohio App. 
360. 

Or.—Marshall-Wells Co. v. Tenney, 
244 P. 84, 87, 118 Or. 373, 45 A. 
L.R. 1382, citing Corpus Juris. 

Pa.—^Keowee Textile Co. v. Noggle, 
20 Pa.Dlst & Co. 480, 44 LanaL. 
Rev. 33. 

Tex,—City State Bank & Trust Co. 
of McAllen v. United Paperboard 
Co., Civ.App., 146 S.W.2d 832— 
Hughes V. Straus-Prank Co., Civ. 
App., 127 S.W.2d 682, affirmed 
Straus-Frank Co. v. Hughes, 166 
S.W.2d 619, 138 Tex. 50—First Nat 
Bank v. International Sheep Co., 
Civ.App., 29 S.W.2d 613, error re¬ 
fused—Strange v. Cooper Grocery 
Co., Civ.App., 4 S.W.2d 232, re¬ 
versed on other grounds Cooper 
Grocery Co. v. Strange, Com.App., 
18 S.W.2d 609—Jarecki Mfg. Co. 
V. Hinds, Civ.App., 295 S.W. 274, 
error dismissed, Com.App., 6 S.W. 
2d 343—^National City Baxik of St 
Louis, Mo., V. Taylor, Civ.App., 293 
S.W. 613—Sheffield v. J. I. Case 
Threshing Mach. Co., Civ.App., 293 
S.W. 183—First Nat Bank v. Mil¬ 
ler, Civ.App., 277 S.W, 443—^Farm¬ 
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ers’ State Bank of Merkel v. First 
State Bank of Abilene, Civ.App., 
260 S.W. 664. 

Wash.—^Hansen Service v. Lunn, 283 
P. 695, 166 Wash. 182—W. T. Raw¬ 
leigh Co. V. Langeland, 261 P. 93, 
145 Wash. 626. 

28 C.J. p 935 note 33. 

Application of rule to particular 
guaranties see infra §§ 44-50. 
Continuing guaranty see infra § 64. 
Other Btatements of rule 

(1) Guaranties cannot be extended 
beyond their plain import—Guerra 
V. American Colonial Bank of Porto 
Rico, C.C.A.Puerto Rico, 21 P.2d 66, 
certiorari denied American Colonial 
Bank of Porto Rico v. Guerra, 48 S. 
Ct 140, 275 U.S. 667, 72 L.Ed. 430. 

(2) When terms of contract are 
clearly defined, the guarantors' lia¬ 
bility is controlled absolutely by 
such meaning, and limited to the pre¬ 
cise terms.—Hunter v. Huffman, 189 
N.W. 166, 108 Neb. 729. 

(3) The rule of strictissimi Juris 
means that, whep the meaning of a 
contract of guaranty has once been 
Judicially determined under the rule 
of reasonable construction applicable 
to all written contracts, then the lia¬ 
bility of the guarantor, under his 
contract, as so interpreted or con¬ 
strued, is not to be extended beyond 
its strict meaning.—Covey v. 
Schiesswohl, 114 P. 292, 60 Colo. 68. 
CKiarantor for gain 

That note dealer guaranteed pay¬ 
ment of notes in consideration for 
per cent of intere.*^! collected did not 
deprive him of right to strict con¬ 
struction of guaranty, as regards lia¬ 
bility for renewal notes, on theory 
that he was guarantor for gain.—^Eb- 
erly v. Lehmer, Mo.App., 48 S.W.2d 
161. 

aratnitons guarantor 

The liability of a guarantor with¬ 
out hire or compensation is strictly 
construed. 

Mo.—Lange Co. v. Freeman, App., 13 
S.W.2d 1092. 

Okl.—Chowning v. First State Bank 
of Tuskahoma, 226 P. 715, 102 Okl. 
4. 

Va.—^Norfolk Mattress Co. v. Royal 
Mfg. Co., 169, S.E. 586, 160 Va. 623. 
Wash.—^Hansen Service v. Lunn, 283 
P. 696, 165 Wash. 182. 

28 C.J. p 935 note 33 [dj. 

Parties can specify particularly 
the thing guaranteed, and when they 
have done this courts have no right 
to say that something else amounted 
to the same thing, and that what 
was - done did not injure the guaran- 
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is said to be, like a surety, a favorite of the law,20 
and his liability may not be extended by implication 
even though he would sustain no injury thereby or 
a change in the contract would be for his benefit .21 

A guarantor is not liable on an implied engage¬ 
ment where a party contracting for his own inter¬ 
est might be,22 and he has a right to insist on the 
strict performance of any terms or conditions which 
have been stipulated.^^ However, the rule of stric- 
tissimi juris should not be applied to bring about an 
unjust result where the guarantor himself was in 
effect responsible for the variance from his obli- 

gation.24 


Rule of reasonable construction. The rule stated 
above that a guarantor is entitled to have his un¬ 
dertaking strictly construed does not mean that 
there should be any strict technical accuracy, but 
that the guaranty should receive a liberal, fair, and 
reasonable interpretation in furtherance of its spirit 
and in order to attain the object intended.^® Ac¬ 
cordingly, when, by the application of the legal rules 
of construction, the intent of the parties to impose 
on the guarantor certain liabilities has been ascer¬ 
tained, the parties are bound thereby,^^ and the lan¬ 
guage employed in the instrument should not be giv¬ 
en an unfair and strained interpretation, in order 
to restrict or diminish the guarantor’s obligation 7 


tor, and thereby make a new contract 
on which to hold him liable.—^Hansen 
Service v. Lunn, 283 P. 696, 166 
Wash. 182—28 C.J. p 936 note 83 
[c]. 

Identity of terms 

WTiere there is a Question of fact 
as to whether the terms used in 
the guaranty and the bill of lading 
are in truth identical, the risk of 
determining for itself such Question 
of fact cannot be placed on the guar¬ 
antor.—Bank of Italy v. Merchants* 
Nat. Bank, 140 N.B. 211, 236 N.T. 106, 
reversing 197 N.T.S. 897, 204 App. 
Div, 903, reargument denied 142 N. 
B. 316, 236 N,Y. 640, and certiorari 
denied 44 S.Ct 331. 264 U.S. 581, 68 
L.Ed. 860. 

20. Ill.—Commonwealth , Trust & 
Savings Bank v. Hart, 268 Ill.App. 
322—SchilC V. Continental Nat. 
Bank & Trust Co. of Chicago, 256 
I11.APP. 333. 

Mo.—^Eberly v. Lehmer, App., 48 S. 
W.2d 151. 

28 C.J. p 936 note 36. 

Protection. 

Guarantors, assuming obligation j 
without compensation, are entitled to 
all protections usually accorded ac¬ 
commodating sureties.—^Purst & 
Thomas v. Rowland, 68 S.W.2d 461, 
188 Ark. 804. 

21. Ala.—Russell v. Garrett, 93 So. 
711, 208 Ala. 92—^Manatee County 
State Bank v. Weatherly, 39 So. 
989, 144 Ala 668. 

22. N.T,—Gates v. McKee, 13 N.T. 
232, 64 Am.D. 645. 

23 . Mass.—^Davis-Hill Co. v. Wells, 
149 K.B. 693, 254 Masa 118. 

Mo.—Globe American Corporation v. 
Miller Hatcheries, App., 110 S.W.2d 
393, 396, citing Corpmi Juris. 

Teac.—Jarecki Mfg. Co. v. Hinds, Civ. 
App., 296 S.W. 274, error dis¬ 
missed, Com.App., 6 S.W.2d 343. 

28 aJ. p 936 note 37. 

24. N.T.—^Kelly-Springfleld Tire Co. 
v. Stein, 297 N.T.S. 22, 163 Misc. 
393. 


25. U.S.—^Hudepohl Brewing Co. v. 

Bannister, D.C.S.C., .46 P.Supp. 201. 
Minn.—^Donlin v. Wamsley, 223 N. 
W. 98, 100, 176 Minn. 234, citing 
Corpus Juris. 

N.J.—^Mosaic Tile Co. v. Jones, 168 A. 
629, 630, 111 N.J.Law 386, Quoting 
Corpus Juris. 

Or.—^Marshall-Wells Co. v. Tenney, 
244 P. 84, 87, 118 Or. 373, 46 X. 
L.R. 1882, citing Corpus Juris. 

Tex.—^Thomson v. Collins, Civ.App., 
267 S.W. 516. 

Va—People’s Bank of Rural Retreat 
V. People’s Nat. Bank of Abingdon, 
139 S.B. 325, 148 Va 661. 

28 C.J. p 936 note 40. 

Other statements of rule 

(1) **A contract of guaranty is a 
form of commercial obligation, which 
should be construed in furtherance 
of its spirit without strict technical 
nicety to promote liberally the use 
and convenience of commercial inter¬ 
course.”—Walton V. Washington 
County Hospital Ass’n, 13 A.2d 627, 
633, 178 Md. 446, 128 A.L..R. 970. 

(2) Guarantor’s obligation is that 
which fair import of language im¬ 
poses.—Brown Burrell Co. v. Belisle, 
144 A 786, 83 N.H. 616. 

(8) Guaranties, such as guaranties 
of credit, being usually drawn by lay¬ 
men, should not be construed with 
technical care.—^Zellerbaxsh Paper Co. 
V. Virden Packing Co., 53 P.2d 163, 
10 Cal.App.2d 636, hearing denied 64 
P.2d 18, 10 Cal.App.2d 636. 

(4) Reasonable interpretation does 
not mean that the words should be 
forced out of their natural meaning, 
but simply that the words should re¬ 
ceive a fair and reasonable interpre¬ 
tation so as to attain the object for 
which the instrument was designed 
and the purposes to which It is ap¬ 
plied.—^Hudepohl Brewing Co. v. Ban¬ 
nister, D.C.S.C., 45 F.Supp. 201. 

Xiaagnage of guaranty drawn by 
merchants should not be technically 
construed, but each lnstz*ument 
should be construed in light of its 
own peculiarities.—^W. Irving Hers- 
kovits Pur Co. v. HollaJider, 246 N.T. 
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S. 588, 138 Misc. 456, affirmed 249 
N.T.S. 908, 232 App.Dlv. 802, affirmed 

178 N.B. 814, 257 N.T. 606. 

26. III.—Chicago Title & Trust Co. 
v. Cohen, 1 N.B.2d 717, 719, 248 
Ill.App. 181, citing Corpus Juris. 

Iowa.—West Branch State Bank v. 
Farmers Union Exchange, 268 N.W. 
165, 221 Iowa 1382. 

N.J.—^New York Credit Men’s Ass’n 

V. Rothenberg, 196 A 372, 15 N.J. 
Misc. 738, 

Tenn.—^Bank of Leiper’s Pork v. 

Johnson, 10 Tenn.App. 214. 

Wash.—^Hansen Service v. Lunn, 283 
P. 696, 698, 166 Wash. 182, Quot¬ 
ing Corpus Juris. 

28 C.J. p 937 note 41. 
l^w between parties 

A contract of guaranty, except 
when It is against public policy or 
contra bonos mores, is the law be¬ 
tween the parties.—Reconstruction 
Finance Corporation v. Mickelberry, 

179 So. 49, 189 La. 105. 

Contemplated oonsequences 

Guarantors who were sul juris 
must be held to have contemplated 
all conseQuences that might flow 
from fair import of language of con- 
I tract.—^North Tex€U3 Nat Bank v. ’ 
Thompson, Tex.Civ.App., 23 S.W 2d 
494, affirmed Thompson v. North 
Texas Nat Bank, Com.App.. 37 S.W. 
2d 735. 

27. Ill.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Cardwell, 4 N.E.2d 770, 287 Ill. 
App. 227. 

Md.—Walton v. Washington County 
Hospital Ass’n, 13 A2d 627, 178 
Md. 446, 128 AL.R. 970. 

Minn.—^Donlln v. Wamsley, 223 N. 

W. 98, 100, 176 Minn. 234, ciUng 
Corpus Juris. 

N.H.—Brown Durrell Co. v. Belisle. 

144 A. 786, 83 N.H. 616. 

Tex.—^Thomson v. Collins, Civ.App., 
267 S.W. 516. 

28 C.J. p 937 note 42. 

Hardship 

Contracts must be enforced as 
written, although resulting in hard¬ 
ship on those undertaking to guaraji- 
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nor should it be extended beyond its natural import 
in order to enlarge his obligation.28 Where the 
language of the guaranty is fairly susceptible of 
two interpretations, either of which is_ within the 
spirit of the guaranty, the party to whom it is giv¬ 
en may be justified in acting on either interpreta¬ 
tion. 

§ 39. As to Parties 

General rules of construction apply In determining, as 
a question of intent, who are bound as parties to a con- 
tract of guaranty, for example, whether a corporate of¬ 
ficer signs for the corporation only or assumes a per¬ 
sonal liability. 

The general rules of construction which apply to 
the parties to other contracts, see Contracts §§ 344- 
3SS, also apply in determining, as a question of in¬ 
tent, who are bound as parties to a contract of 
guaranty where the instrument is not clear on its 
face.5<^ Each party to the contract of guaranty is 
liable thereon in accordance with the terms of the 
contract but persons who are not parties cannot 
be held liable.32 

Where the officers of a corporation enter into and 


sign a guaranty in their official capacity in such a 
manner as to bind the corporation, they cannot be 
held individually liable thereon nor can stock¬ 
holders not assenting to the guaranty be held per¬ 
sonally liable on a contract entered into -by officers 
of the corporation.^^ However, even though a cor¬ 
porate officer uses words to indicate his official ca¬ 
pacity, if it is apparent from the whole instrument, 
in connection with the surrounding circumstances, 
that the intention was to bind himself as an indi¬ 
vidual, the guaranty will be construed to bind him 
individually,^® especially where the guaranty is one 
which the corporation cannot enter into,36 or which 
the officer, as such, has no power or authority to 
make.27 

I 40. -Joint, Several, or Joint and Several 

The liability of parties to a guaranty may be Joint, 
or several, or Joint and several, depending on the Intent 
of the parties as expressed in the language used. 

Depending on the intent of the parties as ex¬ 
pressed in the language used, a guaranty with re¬ 
gard to the parties who execute it and are liable 
thereon may be joint,28 or, according to the deci- 


tee success of principal in contract. 
—W. T. Bawleigrli Co. v. Brown, 108 
So. 720, 143 Miss. 895. 

28 . Md.—Walton v. Washin^on 

County Hospital Ass’n, 13 A.2d 627, 
178 Md. 446, 128 A,ri.R. 970, 

'Minn ,—^Donlin v. Wamsley. 223 N.W. 
98. 100, 176 Minn, 234, citing Cor¬ 
pus XaxlB. 

N.T.—Cluver v. Sachs, 246 N.T.S. 699, 
138 Misc. 352. 

Tex.—^Thomson v. Collins, Clv.App., 
267 S.W. 616. 

Wash.—^Hansen Service v. Lunn, 283 
P. 695, 698, 166 Wash. 182, quoting 
Corpus Juris. 

.28 CJ. p 937 note 43. 

29. OkL—^Pirst Nat. Bank v. Cleve¬ 
land, 260 P. 80, 127 OkL 176. 

23 C.J. p 937 note 44. 

30 l La.—Pisher v. New Orleans Cof¬ 
fee Co., App., 166 So. 281. 

Mass.—Gloucester Mut. Pishing Ins. 
Co. V. Boyer, 200 N.B3. 667, 294 
Mass. 36. 

28 C.J. p 938 note 57. 

Parties to siction on guaranty see 
infra $ 92. 

Rights of transferee see infra § 42. 
Who may sue see infra § 86. 
Signature snfflcient 

Persons signing contract as guar¬ 
antors were bound, although not 
named in body of writing.—^American 
Chain Co. v. Arrow Grip Mfg. Co., 
235 N.Y.S. 228, 134 Misc. 321. 

31 . Ark.—^Boetzel v. Adams, 61 S.W. 

■‘2d’695. 187 Ark. 688. 

Stojiil<51ark V. Welland, 227 N.W. 193, 


32. La.—^Exchange Nat. Bank v. 
Hollomon Bros., 128 So. 282, 170 
La. 477. 

Conjugal partnership was not lia¬ 
ble on notes under guaranty of mak¬ 
er given by husband alone.—Guerra 

V, American Colonial Bank of Porto 
Rico, C.C.A.Puerto Rico, 21 P.2d 66, 
certiorari denied American Colonial 
Bank of Porto Rico v. Guerra, 48 S. 
Ct 140, 276 TJ.S. 667, 72 L.Ed. 480. 

33 . La.—^Pisher v. New Orleans Cof¬ 
fee Co„ App., 166 So. 281. 

28 C.J. p 938 note 68. 

Individual or corporate liability on 
contract generally see Corpora¬ 
tions § 1138 b. 

34. Ark.—Roetzel v. Adams, 61 S.W. 
2d 695, 187 Ark. 688. 

35. U.S.—Jones v. Pox Pilm Cor¬ 
poration, C.C.A.Tex., 68 P.2d 116. 

Ark.—^Roetzel v. Adams, 61 S.W.2d 
696, 187 Ark. 688. 

W. Va.—Cooper v. Chaffee, 130 S.B. 
472, 100 W.Va. 360. 

28 C.J. p 988 note 59. 

3& S.I>.—Small V. Elliott, 82 N.W. 

92, 12 S.D, 670, 76 Am.S.R. 630. 

28 C.J. p 938 note 60. 

Power of corporation to enter Into 
guaranty see Corporations § 1280. 
37. N.T.—^Aaronson v. David Mayer 
Brewing Co., 60 N.Y.S. 623, 29 
Misc. 289, reversing 56 N.Y.S. 387, 
26 Misc. 666, 867. 

sa Mass.—Fred T. Ley & Co. v. 
Sagalyn, 19 N.E.2d 687, 302 Mass. 
488. 

Miss.—^Enochs & Flowers v. Roell, 
164 So. 299, 170 Miss. 44. 
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N.Y.—^U. S. Printing & Lithograph 
Co. V. Powers, 135 N.B. 226, 233, 
N.Y. 143, reversing 187 N.Y.S. 967. 
196 App.Div. 934. 

Pa.—Beckman v. Blersteln, 33 Pa. 

Dist. & Co. 337, 6 Sch.Leg.Reg. 265. 
S.C.—Poole V. Bradham, 141 S.B, 267, 
143 S.C.'l66. 

28 C.J. p 938 note 63. 

Promise not solidary 

Where a contract whereby defend¬ 
ant and another as “we the under¬ 
signed” guaranteed plaintiff against 
loss because of a subscription to cor¬ 
porate stock, the promise was Joint, 
and not solidary; and where defend¬ 
ant only was sued he was liable only 
for half of the undertaking.—Martin 
V. McCloskey, 99 So. 477, 165 La. 
604. 

Words Umiting liability 

A collateral agreement guarantee¬ 
ing money advanced for building con¬ 
stituted a “Joint obligation.” not¬ 
withstanding words limiting individ¬ 
ual liability of each obligor to sum 
of two hundred dollars, where such 
words were intended* to limit maxi¬ 
mum amount of share of total ob¬ 
ligation which each obligor was to 
bear, and were not indicative of in¬ 
tention to sever total obligation into 
definite amounts to be borne by each 
obligor.—Marine Trust Co. of Buffalo 
V. Richardson. 12 N.Y.S.2d 834, 171 
Misc. 556. 

Guaraators under different instm- 
ments 

Where two individuals became 
guarantors at different times and by 
different instruments, they became 
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sions on the subject, may be several or it may be 
joint and several.^0 

Liability will be considered joint and several 
where the obligation is expressed , in the singular 
number, but executed by two or more persons,^ ^ or 
expressed in the plural number, as, for instance, 
‘'We guarantee,” and executed by several persons, 
or where the words used are, “We and each of us” 
guarantee, etc.43 Where the obligation of the guar¬ 
antors is joint and several, either of them is liable 
for the whole amount,and the guarantee may 
elect to sue either one or more of them, see infra 
§ 92. 

Effect of words *'pro rataJ* An undertaking 
jointly to guarantee the payment of a certain sum, 
or any part thereof, pro rata, is joint and not sev¬ 
eral, notwithstanding the words “pro rata” are used, 
as they are used to indicate the payment of any pro¬ 
portionate part of the whole sum in the same man¬ 
ner and on the same terms as payment of the whole 
would be made.^5 

§ 41. -Who May Avail Themselves of 

Guaranty 

a. In general 

b. Special guaranty 

a. In General 

The terms of the contract as construed In the light of 
all material circumstances determine who may avail 
themselves of the guaranty, and where the guaranty or 
letter of credit is a general one, It may be accepted and 
acted on by any one to whom It Is presented or to whom 
knowledge of It comesu 

Ascertainment of the person intended to be ben¬ 
efited by a contract of guaranty is to be derived 


§ 41 

from the words of the contract, read in the light of 
the knowledge of the parties touching the facts, 
their relations to each other and to the transac¬ 
tion, and all other material circumstances.'^® 

Where the guaranty is a general one, it does not 
purport to be a contract with any person named but 
is an open invitation which may be accepted and 
acted on by any one to whom knowledge of it comes 
and who may enforce liability under it on comply¬ 
ing with its terms.^7 Thus, where a person makes 
a general guaranty of a note, without naming any 
guarantee, the guaranty is available to any one who 
advances money and takes the note on the faith of 
the guarantor’s credit and it will be presumed 
that the guaranty was made for the benefit of the 
first holder of it for value.^® 

General letter of credit, A general letter of cred¬ 
it authorizes any person to whom it is presented to 
act on the proposition contained in it; such person 
may advance money or give credit on the faith of 
the general guaranty contained in the letter on com¬ 
plying with its terms, and can recover thereon the 
same as though specially named thereinand where 
several persons have done this, the guarantor is lia¬ 
ble to all of them.®i There is such a privity of con¬ 
tract between the person who makes advances or 
gives credit on the faith of the letter, and the writ¬ 
er of the letter, that the former may enforce for 
his own benefit the undertaking of the latter.®^ 
However, it has been held that a letter giving gen¬ 
eral credit to a person does not charge the writer 
with liability for goods sold by persons who have 
never seen the letter, although they have heard of 
its contents.®® 

Letter addressed to person in whose favor writ- 


cosureties with same force and effect 
as though they had signed one In¬ 
strument.—^Newburger v. Lubell, 193 
N.B. 440, 266 N.T. 4. modifying 271 
JST.Y.S. 825. 241 App.Biv. 260. 

39. U.S.—Ulman v. Manhelmer, 

Ohio, 249 F. 691, 161 C.C.A. 601. 

Minn.—Schlozer v. Heckeroth, 219 
N.W. 921. 174 Minn. 626. 

28 O.J. p 938 note 64. 

Xdzuited UahUlty 

(1) A guaranty of bonds, limiting 
liability to fraction of “total amount 
of principal and interest" set after 
name of each guarantor, imposed 
only a several liability.—^Thorpe v. 
Story, 73 P.2d 1194, 10 Cal.2d 104. 

42) Where each guarantor limited 
guaranty to proportionate share of 
deficiency, he could not be held for 
more, and his liability was several. 
—Clark V. Welland, 227 N.W. 193, 66 
S.D. 644. 

40. U.S.—St Louis Union Trust Co. 

88 O.J.S.-75 


V. Stephens, C.C.A.Tex., 116 F.2d 
674, 675, citing Corpus JPoxls. 

28 C.j. p 938 note 65. 

41. Idaho,—Miller v, Lewiston Nat 
Bank, 108 P. 901, 18 Idaho 124. 

28 C.J. p 938 note 66. 

42. Ill.—Gage v. Mechanics' Nat 
Bank, 79 Ill. 62. 

43. Wls.—Wisconsin Marine & Fire 
Ins. Co. Bank v. Wilkin, 69 N.W. 
364, 95 Wis. Ill, 60 Am.S.R. 86. 

28 C.J. p 939 note 68. 

44. Cal.—^Merchants' Trust Co. v. 
Bentel, 101 P. 31, 10 Cal.App. 76. 

45. Mass.—Wood v. Parmer, 86 N.B. 
297, 200 Mass. 209. 

28 CJ. p 939 note 71. 

46. Mass.—Merrimac Chemical Co. 
V. Moore, 181 N.B. 219, 279 Mass. 
147. 

47. Mass.—^Rome v. Gaunt, 140 N.B. 
242, 246 Mass. 82. 

28 C.J. p 939 note 73. 
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General guaranty defined see supra 
§ 7. 

48. Cal.—Thurber v. Fisher, 12 P.2d 
481, 124 Cal.App. 312. 

28 C.J. p 939 note 74. 

49. Mass.—Baldwin v. Dow, 130 
Mass. 416. 

28 C.J. p 939 note 75. 

60. N.T.—Philip Carey Co. v. Duf¬ 

fy, 10 N.Y.S.2a 876. 266 App.Div. 
1054. 

28 C.J. p 939 note 76. 

5L NwY.—Union Bank v. Coster, 8 N. 
Y. 203, 53 Am.D. 280, affirming 3 
N.Y.Super. 563. 

28 C.J. p 939 note 77. 

52. Cal.—Lafargue v. Harrison, 11 
P, 636, 70 Cal. 380, 59 Am.R. 416. 

28 C.J. p 939 note 78. 

53. Ohio.—^McClung v. Means, 
Ohio 196. 

28 C.J. p 940 note 79. 
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ten, A promise contained in a letter of credit writ¬ 
ten by persons who are to become the drawees of 
bills drawn under it, promising to accept such bills 
when drawn, which letter is addressed to the per¬ 
sons who are to be the drawers of the bill, but is 
designed to be exhibited for the purpose of induc¬ 
ing persons to advance money on it and take the 
bills when drawn, is an available contract in favor 
of the persons to whom the letter of credit is shown 
and who advance money and take the bills on the 
faith thereof.®^ 

b. Special Ghuaranty 

(1) In general 

(2) Directed to, or acted on by, part¬ 

nership 

(1) In General 

As a general rule no one can accept and act on the 
proposition of a special guaranty unless he is expressly 
referred to, or necessarily embraced in, the description 
of persons to whom the offer of guaranty is addressed. 

A special guaranty usually contemplates a trust 
in the person to whom it is addressed, see supra § 
7, and as a general rule no one can accept and act 
on the proposition of a special guaranty, or acquire 
any advantage therefrom unless he is expressly re¬ 
ferred to, or necessarily embraced in, the descrip¬ 


tion of persons to whom the offer of guaranty is 
addressed.55 Only the particular individual to 
whom the offer of guaranty is addressed has the 
right to act on and acquire rights under it,56 but, 
where it is the intention that the guaranty shall be 
in favor of a specific person, it may be enforced 
according to such intention, notwithstanding a slight 
misdescription of such person in the instrument.^^ 

If the offer is to guarantee one person, it cannot 
be accepted and acted on by two.58 If it is ad¬ 
dressed to two or more, one alone cannot act on it 
and secure to himself its benefits,^^ or if it is ad¬ 
dressed to two or more jointly it cannot be acted 
on by them as individuals.®® However, a guaran¬ 
ty directed to two individuals may be acted on by 
both of them notwithstanding that the letter prom¬ 
ising to become a guarantor was addressed to only 
one of them.®i 

A special letter of credit will not render the writ¬ 
er liable for advances made or credit given by any 
person or persons other than the addressee or ad¬ 
dressees of the letter.®^ 

Identity of guarantee. The rule of strict con¬ 
struction of contracts of guaranty, considered supra 
§ 38, applies when it clearly appears that the guar¬ 
anty was intended only for the benefit of the per- 


64. Tex.—Soape v. Citizens N“at. 
Bank of Henderson, Civ.App., 86 S. 
W.2d 936, 937, quoting Corpus Jo- 
xls. 

28 C.J. p 940 note 80. 

Authority of officer of corporation 
to make guaranty see Corporations 
§ 1063. 

55 . U.S.—^Bank of Buchanan County 
V. Continental Nat. Bank of Los 
Angeles, C.C.A.MO., 277 F. 385. 

Ark,—^Periman v. Rogers, 61 S.W.2d 
69, 3 87 Ark. 565. 

Ind.—^Henry C. Smither Roofing Co. 
V. Helen Realty Co., 168 N.B, 44, 
90 Ind.App. 52. 

La.—Citizens* Bank & Trust Co. v. 
Barthet. 148 So. 906, 908, 177 La. 
652, citing Corpus Juris. 

Minn.—^Belle City Malleable Iron 
Co. v. Clark, 216 N.W. 866, 856, 172 
Minn. 508, citing Corpus Juris. 
Mo.—Dunham v. Hinton, 58 S.W.2d 
439, 332 Mo. 517. 

N.J.—^Ferguson Carpet Co. v. Schot- 
tenfeld, 162 A. 634, 536, 109 N.J. 
Law 589, quoting Corpus Juris. 
OkL—Commonwealth Cotton Oil Co. 

V. Lester, 9 P.2d 738, 166 OkL 93. 
28 C.J. p 940 note 83. 

Other statement of rule 
If anyone else attempts to accept 
and act on the proposition contained 
in the guaranty, he comes in as a 
mere volunteer, and he cannot by 
thus thrusting himself forward cre¬ 


ate any legal obligation on the part 
of the guarantor.—Ferguson Carpet 
Co, V. Schottenfeld, 162 A. 634, 536. 
109 N.J.Law 639, quoting Corpus Ju¬ 
ris—28 C.J. p 940 note 83. 

Successor or assign 

Guaranty of payment of corpora¬ 
tion’s existing or future indebted¬ 
ness to bank, **lts successors or as¬ 
sign,** was held to secure loan made 
to corporation by any successor or 
assign of bank, such as another 
bank to which it had assigned its 
assets.—^Thompson v. North Texas 
Nat, Bank, Tex.Com.App., 37 S.W.2d 
736, affirming North Texas Nat. Bank 
V, Thompson, Civ.App., 23 S.W.2d 
494. 

Parent corporation 

Guaranty of payment of debt to 
corporation, which guarantor knew 
was subsidiary of another corpora¬ 
tion. was held not special in such 
sense as to prevent parent corpora¬ 
tion from suing thereon.—Merrimac 
Chemical Co. v. Moore, 181 N.El 219, 
279 Mass. 147. 

66 . U.S.—Bank of Buchanan Coimty 
V. Continental Nat. Bank of Los 
Angeles. C.C.A.MO., 277 F. 386. 
Cal.—Garfield v. Ford, 214 P. 963, 
191 CaL 69. 

N.J,—^Ferguson Carpet Co. v. Schot¬ 
tenfeld. 162 A. 634, 636. 109 N.J. 
Law 639, quoting Corpus Juris. 
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N.T.—Rleser v. Speyer, 267 N.T.S. 

670, 239 App.Div. 406. 

28 C.J. p 940 note 86. 

Chiaraaty held as security 
Where in order to enable payee of 
note to borrow money from bank 
on security of note, directors of cor¬ 
porate maker of note guaranteed 
payment of note, and provided that 
guaranty was to be held by bank 
and was not negotiable and that the 
account guaranteed was payable ac¬ 
cording to the tenor and efCect of the 
note, such guaranty ran to the payee 
and not to the bank.—Schauer v. 
Morgan. 216 P. 347, 67 Mont 465. 

57. N.Y.—^Knit Goods Exch. v. Hal- 
pern, 142 N.T.S. 666, 81 Misc. 218. 

28 C.J. p 940 note 86. 

58. Tenn.—^Allison v. Rutledge. 5 
Yerg. 193. 

28 C.J. p 940 note 87. 

59. Tex.—Smith v. Montgomery, 3 
Tex. 199. 

28 C.J. p 941 note 88. 

ea N.T.—^Hamilton Trust Co. v. 
Shevlin, 141 N.T.S. 232, 156 App. 
Div. 307, affirmed 109 N.E. 1077, 
216 N.T. 736. 

61, W.Va.—Cooper v. Chaffee, 130 
S.B, 472, 100 W.Va. 360. 

B8i Ga.—Fletcher Guano Co. v. 

Burnside, 83 S.E. 936, 142 Ga. 803. 
28 C.J. p 941 note 90. 
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son expressly named, and there is no doubt as to 
the meaning of who was intended.^^ Where the 
contract is ambiguous, however, the court will fa¬ 
vor that construction which accords with the appar¬ 
ent intention of the parties in conformity with the 
general rule as to construction of contracts.®^ So 
where the guaranty extends to “legal representa¬ 
tives’* such term is not necessarily restricted to per¬ 
sonal representatives of one deceased, but is broad 
enough to cover all persons who with respect to his 
property stand in his place and represent his inter¬ 
est, whether transferred to them by his act or by 
operation of law. 

Where it appears on the face of the letter of 
guaranty that it is addressed to someone in a rep¬ 
resentative capacity,®® or there is some uncertainty 
as to who is intended to avail himself of the guar¬ 
anty,®*^ parol evidence is admissible to identify the 
real party in interest. 

(2) Directed to, or Acted on by. Partnership 

In the absence of a contrary Intent manifested In the 
contract of guaranty, a guaranty addressed to an Indi¬ 
vidual cannot be acted on by a partnership of which he is, 
or subsequently becomes, a member, and a guaranty ad¬ 
dressed to a partnership cannot be acted on by its 
members or Its successor after a change In Its constitu¬ 
ency or Its dissolution. 

Where the guaranty is addressed to an indivicl- 
ual, it cannot be acted on by a firm of which he is, 
or subsequently becomes, a member,®® unless the 
guarantor knows at the time of executing the guar- 

63. N.Y.—^Lindenbergr Corp. v. How¬ 
land 187 N.T.S. 917, 116 Misc. 244. 

64b Minn.—^Feldman v. Arnold, 197 
N.W. 219, 158 Minn. 243. 

N.Y.—Lindenbergr Corp. v. Howland, 

187 N.Y.S. 917, 115 Mlsc. 244. 

Beglstexed owner 

Where bonds were payable to the 
'‘registered owner” or his legal rep¬ 
resentative, and were transferable 
“by the holder hereof only • ♦ * 

upon the books of said company,” 
and railroad's guaranty indorsed on 
each bond at time of issuance ran to 
“holder of the within bond,” the 
phrases “registered owner” and 
“holder” referred to provision re- 
<iulring transfer on the books, and 
hence both principal obligation and 
guaranty ran to the same party, and j 
guaranty was enforceable only by a 
possessor of bonds who was in fact 
registered as owner on books of the 
company, or had muniments of title 
by which he could compel company 
to register In his name the bonds 
held by him.—Read v. Lehigh Valley 
R. Co., 31 N.B.2d 891, 284 N.Y. 436, 
modifying 17 N.Y.S.2d 99, 268 App. 

Div. 948, appeal granted 18 N.Y.S.2d 
1002, 269 App.Div. 70£. 


anty that it is to be acted on by the partnership,®® 
or unless an intention that it should or might be act¬ 
ed on by the partnership is apparent from the facts 
and circumstance.*^® 

If the guaranty is directed to a firm, a change in 
the partnership terminates the offer, and it cannot 
be acted on by the new firm,*^^ or by a corporation 
into which the partnership has been formed,*^® un¬ 
less the contract of guaranty stipulates for such 
change,^® or it appears by necessary implication 
that such change was contemplated.*^^ 

A guaranty addressed to a firm will not give rise 
to any liability for advances made or credit given, 
after the firm has been dissolved, by a person who 
was a member thereof at the time when the letter 
was written.7® So, also, a guaranty directed to one 
partnership cannot be acted on by another partner¬ 
ship,*^® although both partnerships, under different 
names, are composed of the same members.77 How¬ 
ever, a guaranty directed to a company under whose 
name a sole trader was doing business renders the 
guarantor liable, notwithstanding his alleged lack 
of knowledge that the company was not a bona fide 
partnership.*^® 


§ 42. Negotiability and Transfer of Guaranty 

a. In general 

b. Guaranty of bill, note, or bond 

c. Special guaranty 

Ex’rs, Md., 12 Wheat. 616, 6 L.Bd. 
712. 

28 C.J. p 941 note 93. 

71. N.Y.—^Rieser v. Speyer, 267 N 
Y.S. 670, 239 App.Div. 406. 

28 C.J. p 941 note 94. 

72. Mass.—Jordan Marsh Co. v. 
Beals, 87 N.B. 471, 201 Mass. 163. 

73. N.Y.—^Rieser v. Speyer, 267 N. 
Y.S. 670, 239 App.Div. 405. 

74b N.J.—^Lyon v. Plum, 69 A. 209, 
76 N.J.Law 883, 884, 127 Am.S.R. 
868, 14 L.R.A.,N.S., 1231, 16 Ann. 
Cas. 1019. 

N.Y.—^Bennett v. Draper, 34 N.B. 791, 
139 N.Y. 266, affirming 17 N.Y.S. 98, 
62 Hun 524. 

V. Osborne, 

79 N.W. 263, 108 Iowa 453. 

28 O.J. p 941 note 98. 

76. Del.—^Taylor v. McClung, 7 DeL 
24. 

77. N.Y.—Bennett v. Draper, 34 N. 
B. 791, 139 N.Y. 266, affirming 17 
N.Y.S. 98, 62 Hun 624. 

28 C.J. p 941 note 1. 

78. S.D.—Western Electric Co. v. 
Dorman, 197 N.W. 227, 47 S.D. 195. 


Solders and pnrohasers 
A guaranty of bonds to “holders 
and purchasers,” giving “holder” 
right to bring suit thereon, was ex¬ 
ecuted for benefit of those who were 
either holders or purchasers, and not 
merely for benefit of those who were 
both.—^Thorpe v. Story, 73 P.2d 1194, 
10 Cal.2d 104. 

N.Y.—Lindenberg Corp. v. How¬ 
land, 187 N.Y.S. 917, 116 Misc. 244. 

\ C.J. P 941 note 4. 

66. Vt.—^Michigan State Bank v. 
Peck, 28 Vt. 200, 66 Am.D. 234. 

28 C.J. P 942 note 6. 

Parol evidence to vary or contradict 
guaranty generally see Evidence § 
907. 

67. Va.—Wadsworth v. Allen, 8 
Graft. 174, 49 Va. 174, 66 Ain,D. 
137. 

28 C.J. P 942 note 7. 

68. Mass.—^Holmes v. Small, 32 N. 
B. 3, 157 Mass. 221. 

28 C.J. p 941 note 91. 

69. N.Y.—Barns v. Barrow, 61 N.Y. 
39, 19 Am.R. 247—^Meyer v. Kahn- 
weiler, 162 N.Y.S. 1038, 98 Misc. 
184. 

70. XT.S.—^Drummond v. Prestman's 
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a. In G^eral 

While a general guaranty Is sometimes regarded as 
not fully negotiable, it is, as a rule, assignable with the 
principal obligation, even without the assent of the 
guarantor, and passes as an Incident to the transfer of 
the principal obligation; but a mere offer of guaranty 
which is inoperative until acted on is not assignable. 

At common law a guaranty, like other choses in 
action, was not assignable,^^ except in equity.^o In 
most jurisdictions, however, the common-law rule 
has been so modified by statute or decisions of the 
courts that a general guaranty is now regarded as 
assignable with the principal obligation,^! even 
without the assent of the guarantor,^^ particularly 
where the instrument manifests such an intent, as 
where the obligation runs to the guarantee, ''its suc¬ 
cessors and assigns/’*3 So a guaranty for the pay¬ 
ment of rent is assignable,®^ unless the instrument 
which contains the guaranty also contains other 
covenants which are not assignable.®^ 

It follows from the rules stated above, that, 
where one by assignment or indorsement becomes 


the owner of a debt or claim, the transfer carries 
with it as an incident a guaranty of its payment.®® 
If several obligations are secured by the guaranty 
an assignment of some of them operates to transfer 
the rights in it pro tanto to the assignee.®*^ 

Negotiability. An unrestricted contract of guar¬ 
anty has sometimes been referred to as "negotiable” 
in the sense that it is capable of being transferred 
together with the principal obligation.®® However, 
it has been considered that such a contract, while 
assignable, is not "negotiable” in the broadest sense 
in which that term is used,®® at least where the in¬ 
strument itself does not indicate that the parties 
intended it to be negotiable.®® Accordingly, the 
assignee takes the contract subject to equities ex¬ 
isting between the original parties,®! and in some 
jurisdictions he is not entitled to bring suit on the 
guaranty in his own name, see infra § 86.. 

Letter of credit. Although a letter of credit is 
sometimes classed as a negotiable instrument,®^ 


79. Ind.—Cole v. Merchants Bank, 
60 Ind. 850. 

K.Y.—^Blrokenhead v. Brown, 5 Hill 
634. 

8a Ind.—Cole v. Merchants* Bank, 
60 Ind. 360. 

Va.—^Arents v. Commonwealth, 18 
Gratt 760, 59 Va. 760. 

81. U.S.—^Ahraham Lincoln Life Ins. 
Co. V. Reynolds Mortff. Co., C.C.A. 
Tex, 30 F.2d 790, certiorari de¬ 
nied Reynolds Mortg^asre Co. v. 
Abraham Lincoln Life Ins. Co., 60 
S.Ct. 28, 280 U.S. 670, 74 L.Ed. 
623. 

CaL—^Bank of America of California 

V. Granger, 1 P.2d 479, 483, 116 
Cal.App. 210, citing Corpus Otixis. 

Mich.—Alton v. Slater. 299 N^.W. 149, 
298 Mich. 469. 

Mo.—^Little V. Remley, App., 101 S. 

W. 2d 505. 

N.C.—Greene County v. National 
Bank of Snow Hill, 137 S.E. 593, 
193 N.C. 624—Page Trust Co. v. 
Wachovia Bank & Trust Co., 125 
S.E. 686, 188 N.C. 766, 87 A.L.R. 
1388. 

Wash.—C. L T. Corporation v. 

Strain, 84 F.2d 440, 178 Wash. 260. 
28 C.J. p 942 note 14. 

Other statement of rule 
A guaranty is assignable even be¬ 
fore cause of action thereon has be¬ 
come complete, if contract guaran¬ 
teed is itself assignable and can be 
ie^fbrc^ by one who can enforce 
pHliielpal obligation, unless it mani¬ 
fests plain intent to restrict guaran¬ 
tors* liability to original creditor.— 
^ope v^ Story, 73 F,2d 1194, 10 Cal, 


Consolidation 

Where guaranty was not only to 
cover original loan, made by obligee 
but was a continuing guaranty to 
cover subsequent loans, after consol¬ 
idation of the obligee with plaintiff 
the guaranty was available to plain- 
tlfiC and Inference was authorized 
that plaintiff relied on the guaranty 
In making loans subsequent to the 
consolidation.—Chase Nat. Bank of 
City of New York v. Burg, D.C. 
Minn., 32 F.Supp. 230. 

82. Cal.—Cunningham v. Norton, 40 
F. 491, 5 CaLUnrep. Cas. 36. 

Statute validating assignment 
A statute declaring an assignment 
valid notwithstanding a provision in 
the assigned contract prohibiting an 
assignment thereof applies to an as¬ 
signment of a contract of guaranty. 
—^Dubuque First Nat. Ba^ v. Car¬ 
penter, 41 Iowa 618. 

83. La.—^Interstate Trust & Bank¬ 
ing Co. V. Sabatier, 179 So. 80, 189 
La, 199, 

N.Y.—Grill V, Driad Const. Corpora¬ 
tion, 34 N.T.S.2d 593. 

Indorsee 

Guaranty to bank and its **as- 
signs" of paper indorsed to it was 
available to bank's indorsee taking 
assignment of guaranty.—Continent¬ 
al & Commercial Nat. Bank of Chi¬ 
cago V. McGinty, 220/N.W. 866, 53 
S.D. 386. 

84. Wyo.—^Hecht v. Acme Coal Co., 
113 F. 788, 19 Wyo. 18, 34 L.RA., 
N.S., 778, 777, Ann.Cas.l913B 268, 
rehearing denied 117 P. 182, 19 
Wyo. 18. 

28 C.J. p 942 note 20. 
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85. Ill.—^Potter v. Gronbeck. 7 N.E. 

586, 117 Ill. 404. 

28 C.J. p 943 note 21. 

8a Cal.—Thorpe v. Story, 73 P.2d 
1194, 10 Cal.2d 104. 

Wash.—C. L T. Corporation v. 

Strain, 34 F.2d 440, 178 Wash. 260. 
28 C.J. p 942 note 18. 

Other statement of rule 
Whatever operates as assignment 
of debt will operate, prima facie at 
least, as assignment of guaranty, on 
the theory that it is an incident 
thereof, although assignee might 
have been ignorant of guaranty when 
he acquired debt.—^Thorpe v. Story, 
73 P.2d 1194, 10 Cal.2d 104. 

87. Ky.—McGowan v. Wells, 213 S. 

W. 573, 184 Ky. 772. 
sa Okl.—Walker v. Griffin, 232 P. 
66, 107 OkL 107. 

89. Wash.—C. I. T. Corporation v. 
Strain, 34 F.2d' 440, 442, 178 Wash. 
260, citing Corpus guzls. 

28 C.J. p 943 note 22. 

sa Kan.—Briggs v. Latham, 13 F. 
129, 36 Kan. 205. 

Mich.—^Thomas v. Bodge, 8 Mich. 
51. 

91. Fla.—^Tarrier Co. of Delaware v. 

Leffler, 182 So. 606, 136 Fla. 460. 
Ill.—^Herzon v. Eisenstein, 13 N.E. 2d 
836, 294 IlLApp. 265. 

Minn,—^Kuske v. Jevne, 219 N.W. 766, 
174 Minn. 484. 

Wash.—C. I. T. Corporation v. Strain, 
34 P.2d 440, 178 Wash. 260. 

28 C.J. p 942 note 17. 

98. U.S,—^Russell V. Wiggin, C.C. 
Mass., 21 P.Cas.No.12,166, 2 Story 
213. 

28 C.J. p 943 note 26. 
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as a general rule it is not regarded as negotiable, 
and, as appears infra § 86, a general letter of credit 
under seal has been held not to enable the assignee 
of the person who originally gave credit on the 
face of it to sue in his own name. 

A mere offer of guaranty which is inoperative 
until acted on is not assignable.^^ 

Presumption. It has been held that, where the 
guaranty relates to a negotiable instrument, the 
courts will not presume that the parties intended 
that the guaranty should not be assignable, ^ 5 unless 
the intention to render the guaranty unassignable 
clearly appears on the face of the contract or from 
the surrounding circumstances.^® 

b. Guaranty of Bill, Note, or Bond 

A guaranty of a bill, note, or bond written or In¬ 
dorsed on the principal obligation or contained in a 
separate instrument is assignable and passes as an in¬ 
cident to the transfer of the bill, note, or bond; but it 
has been held that the guaranty Is not negotiable in all 
respects and the assignee takes subject to all defenses 
which might be interposed against the assignor. 

Guaranty of hill or note in separate instrument. 
A guaranty of a note or bill contained in a separate 
instrument is not negotiable because the paper guar¬ 
anteed has that quality,and, as appears infra § 
86, some decisions hold that the transferee may not 
sue thereon in his own name. Such guaranty, how¬ 
ever, may be assigned with the note so as to give 
the assignee an equitable title thereto,®® and it pass¬ 
es as an incident to the assignment of the bill or 

93. Tex.—San Roman v. De la Ser- 11 . 
na, 40 Tex. 306. 

28 C.J. p 943 note 27, 

94. Iowa.—Schoonover v. Osborne, 

79 N.W. 263, 108 Iowa 453. 

95. N.M.—^McCallister v. National 
Bank of New Mexico of Raton, 56 
P.2d 485, 40 N.M. 143. 

N.Y.—Everson v. Gere, 40 Hun 248, 
affirmed 25 N.B. 492, 122 N.Y. 290. 

96. N.Y.—^Everson v. Gere, supra. 

97. Mass.—Gamwell v. Pomeroy, 121 
Mass. 207. 

28 C.X p 943 notes 32, 33. 

98. N.Y.—^McLaren v. Watson, 26 
Wend. 425, 37 Am.D. 260. 

28 C.J. p 943 note 34. 

99. Mo.—Security State Bank v. 

Gray, 25 S.W.2d 512, 224 Mo.App. 

980—Lowery v. Puller, 281 S.W. 

968, 972, 221 Mo.App. 495, citingr 
Oozpns Jnrls. 

N.M.-~McCallister v. National Bank 
of New Mexico of Raton, 56 P.2d 
486, 40 N.M. 143. 

N.a—Pagre Trust Co. v. Wachovia 
Bank & Trust Co., 126 S.B. 636, 

188 N.C. 766, 87 A.L.R. 1368. 

28 C.J. p 943 note 35. 


note;®® but the assignee takes the guaranty by de¬ 
rivative title from the assignor and no direct con¬ 
tract is created by the assignment between the as¬ 
signee and the guarantor.^ 

Guaranty indorsed on bill or note. Where a 
guaranty is written or indorsed on a negotiable bill 
or note, it is negotiable in the sense that it inures 
to the benefit of successive holders of the bill or 
note.® According to some decisions, a guaranty in¬ 
dorsed on a note which is general and unrestricted 
in its terms passes by assignment and delivery of 
the note to a subsequent bona fide holder thereof,® 
although nothing is said touching the guaranty,^ 
and although he was ignorant of the guaranty at 
the time of his purchase.® 

However, a guaranty indorsed on a note has been 
said to be not negotiable in other senses in which 
the term '^negotiable” is used,® regardless whether 
the guaranty is indorsed on the note by the payee*^ 
or by a third person,® or whether it is a general 
guaranty of payment.® So the assignee takes the 
guaranty subject to all the defenses which might 
have been interposed against it in the hands of the 
assignor.^® Whether the assignee acquires the 
right to sue on the guaranty in his own name is 
considered infra § 86. 

Guaranty of bond. A general guaranty of pay¬ 
ment, according to the tenor of the instrument, in¬ 
dorsed upon a bond payable to a specified person 
or bearer, is not strictly negotiable,^! but is at least 
transferable by delivery, subject to equities.!® So 

Me.—^Myrick v. Hasey, 27 Me. 
9, 46 Am.D. 588. 

28 C.J. p 945 note 45. 

8L Wls.—Ten Eyck v. Brown, 3 
Finn. 462, 4 Chandl. 161. 

28 C.J. p 945 note 46. 

9. Me.—Springer v. Hutchinson, 19 
Me. 359. 

Mass.—True v. Puller, 21 Pick. 140. 

10. U.S.—Central Trust Co. v. Wy¬ 
andotte Pirst Nat. Bank, 111., 101 
U.S. 68, 25 L.Ed. 876. 

28 C.J. p 944 note 43. 

11. Mich.—Owen v. Potter, 73 N.W. 
977, 115 Mich. 656. 

Gnaaranty collateral to coupon. 

A guaranty of “the payment of 
the interest upon the within bond,** 
as specified in the interest coupons 
thereto attached, is not negotiable in 
itself and does not partake of the 
negotiability of the bond and cou¬ 
pons with which it is connected.— 
Eastern Townships* Bank v. St. 
Johnsbury & L. C. R. Co., C.C.Vt., 40 
P. 423, appeal dismissed 13 S.Ct. 
1046, 149 U.S. 772, 37 L.Bd. 967. 

12. Mich.—Owen v. Potter, 73 N.W. 
977, 115 Mich. 556. 


N.Y.—Barlow v. Myers, 64 N.Y. 
41, 21 Am,R. 682, reversing 3 Hun 
720, 6 Thomps. & C. 183. 

2. La.—^Brock v. First State Bank & 
Trust Co., 187 So. 60, 192 La. 77. 

Mo.—Little V. Remley, App., 101 S. 
W.2d 605. 

OkL—Walker v, Griffin, 232 P. 66, 
107 Okl, 107. 

28 C.X p 943 note 88. 

Indorsement with guaranty general¬ 
ly see Bills and Notes § 209. 

3. Mo.—^Little v. Remley, App., 101 
S.W.2d 605. 

28 C.J. p 943 note 39, p 944 note 42. 

4. Neb.—^Home Sav. Bank v. Shal- 
lenberger, 146 N.W. 993, 96 Neb. 
593. 

N.Y.—Cooper v. Dedrick, 22 Barb. 
516. 

5. Wis.—Tidioute Sav. Bank v. Lib- 
bey, 77 N.W. 182, 101 Wis. 193, 70 
Am.S.R. 907. 

6u Mass.—^Bdgerly v. Lawson, 67 N. 
E. 1020, 176 Mass. 551, 51 L.R.A. 
432. 

28 C.J. p 944 note 44. 
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it has been held that, where a bond has been as¬ 
signed with a guaranty for the payment of it, the 
gfuaranty runs with the bond into the hands of 
whomsoever it may pass A ^ Where bonds are pay¬ 
able to bearer, they need no indorsement to pass ti¬ 
tle, and a guaranty indorsed thereon passes with 
delivery of the bonds.^^ Whether the assignee of 
the guaranty acquires the right to bring suit there¬ 
on in his own name is considered infra § 86. 

c. Special Guaranty 

As a rule, a special guaranty so drawn as to have 
force and effect only as to the person to whom It Is 
given cannot be transferred or assigned to any other 
person until after a right of action has arisen thereon, 
in which case such right of action may be assigned, but a 
guaranty relating to a negotiable note will not be pre¬ 
sumed to be so restricted. 

As appears supra § 41, where a guaranty, not con¬ 
nected with a negotiable instrument, is so drawn 
as to be personal and as to have force and effect 
only as to the person to whom it is given, that is, 
where it is a special guaranty, no person except the 


one specified can secure any advantage from the 
guaranty, and likewise it cannot be transferred or 
assigned to any other person, ^5 until after a right 
of action has arisen thereon, in which case such 
right of action may be assigned.^® 

However, in order so to limit a guaranty that it 
will have force and effect only as to-the person to 
whom it is given and will not be transferable to any 
other person, the language should be plain and par¬ 
ticular, and the intention of the parties should not 
be left in uncertainty.^'^ Where the guaranty re¬ 
lates to a negotiable note, the court will not pre¬ 
sume that the parties intended that the guaranty 
should not be assignable the very nature of the 
instrument implies that it is likely to be at any time 
transferred, and if the note is negotiated the guar¬ 
anty passes with it, even though it is in a sense a 
special guaranty.^® Under some statutes a guaran¬ 
ty, although special, is assignable as a bond.^o 
A letter of credit addressed to a particular person 
is not assignable until after a cause of action has 
arisen thereon.^i 


B. NATURE AND EXTENT OF GUARANTOR'S LIABILITY 


§ 43. In General depends on the terms of the contract of guaranty, which 

^ may be coextensive with, or broader or narrower than, 

The nature and extent of the liability of a guarantor the principal contract. 


Vxaiuif»r not shown. 

Where bondholder surrendered his 
bonds and accepted stock in ex¬ 
change, and thereafter assigned 
stock certificates to another, without 
commencing an action against guar¬ 
antors of bonds of mortgagor, as- 
sigmment of stock did not carry with 
it bondholder's right of action 
against guarantors, so as to author¬ 
ize assignee to bring action against 
guarantors.—^Allen v. Trepte, 298 K. 
W. 65, 238 Wis. 8. 

13. Cat—^Thorpe v. Story, 78 P.2d 
1194, 10 Cal.2d 104. 

Mich.—Alton v. Slater, 299 N.W. 149, 
298 Mich. 469. 

Mo.—^Mercantile Trust Co. v. Dulle, 
282 S.W. 414. 

Neb.—^First Trust Co. of Lincoln v. 
Airedale Banch & Cattle Co., 286 
N.W. 766, 136 Neb. 621—First 

Trust Co. of Lincoln v. Bastrldge 
Club, 279 N.W. 720, 134 Neb. 785. 
N.C.—Greene County v. Ns,tlonal 
Bank of Snow Hill, 187 S.F. 593, 
193 N.C. 624. 

28 C.J. p 945 note 53. 

14. Mich.—Alton v. Slater, 299 N.W. 
149, 298 Mich. 469. 

28 C.J. p 945 note 55. 

15. ILsl —Citizens* Bank & Trust Co. 
V. Barthet, 148 So. 906, 177 La. 652. 

Mo,—Kelly-Springfield Tire Co. v. 
Hamilton, 91 S.W.2d 193, 280 Mo. 
App. 480. 


N.T.—Lewis v. Bsch, 279 N.Y.S. 77, 
165 Misc. 212. 

Okl.—Commonwealth Cotton Oil Co. 

V. Lester, 9 P.2d 738, 166 Okl. 93. 
R.I.—King V. Batterson, 13 RI. 117, 
43 Am.R. 18. 

Wis.—Citizens’ Nat Bank of Apple- 
ton V. Republic Casualty Co., 218 
N.W. 661, 193 Wis. 66. 

28 C.J. p 945 note 58. 

Trust 

A ’’special guaranty” effective only 
with respect to the person to whom 
it is given contemplates a ’’trust” in 
the person of the promisee arising 
from the relationship of the parties 
or the character of the transaction 
itself,—Grill v. Driad Const. Cor¬ 
poration, 34 N,T.S.2d 693. 

Conditional guaranty 
Payee’s guaranty of payment of 
note directed to purchaser and con¬ 
ditioned on purchaser’s granting cer¬ 
tain indefinite renewals or extensions 
was ’’special,” and hence not assign¬ 
able by purchaser; it would not be 
presumed that condition which made 
guaranty special, and therefore per¬ 
sonal to purchaser, had been per¬ 
formed, in absence of allegation to 
that effect.—^McCallister v. National 
Bank of New Mexico of Raton, 56 
P.2d 486, 40 N.M. 143. 

TTnexecuted obligatioius 

Assignment of guaranty for fu¬ 
ture credit effectively transfers only 
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guaranty of antecedent obligations 
due to assignor, and does not carry 
with it obligations of performance of 
new and yet unexecuted obligations. 
—^Kelly-Springfield Tire Co. v. Ham¬ 
ilton, 91 S.W.2d 193, 230 Mo.App. 430. 

16. Ill.—^In re K1 ink’s Estate, 86 N. 
B.2d 684, 310 Ill.App. 609—Alber.s 

V. Holsman, 7 N.E.2d 161, 289 Ill. 
App. 239—Stem v. Gelder, 224 IlL 
App. 89. 

Okl.—Commonwealth Cotton Oil Qo. 

v. Lester, 9 P.2d 738, 156 Okl. 93. 
28 C.J. p 946 note 59. 

17. N.Y.—Grill v. Driad Const. Cor¬ 
poration, 34 N,T.S.2d 693. 

28 C.J. p 946 note 60. 

18. Mo.—Jobes v. Miller, 209 S.W, 
549, 201 Mo.App. 45. 

N.M.—McCallister v. National Bank 
of New Mexico of Raton, 66 P.2d 
486, 40 N.M. 143. 

19. La.—Brock v. First State Bank 
& Trust Co., 187 So. 60, 192 La. 
77. 

Mo.—Security State Bank v. Gray, 26 
S.W.2d 512, 616, 224 Mo.App. 980. 
citing Corpus Juris. 

28 C.J. p 946 note 62. 

20. Ky.—Rogers v. Harvey, 136 S. 

W. 128, 143 Ky. 88. 

28 C.J. p 946 note 63. 

2L Mich.—^Lyon v. Van Raden, 85 
N.W. 727, 126 Mich. 269. 

28 C.J. p 946 note 64. 
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The nature and extent of the liability of a guar¬ 
antor depends on the terms of his contract of guar¬ 
anty,2^ as construed by the general rules of con¬ 
struction. 23 Although a guarantor may be held lia¬ 
ble for all that is done by or for his principal that 
was contemplated by the contract,24 in accordance 
with the rule of strict construction, see supra § 38, 
the guarantor is entitled to stand on, and cannot be 
held liable beyond, the strict terms of his contract,25 
even though a proposed alteration of the contract 


§ 43 

would be for his benefit ;26 and, as shown infra § 
74, any alteration in such contract without his as¬ 
sent discharges him from liability. In equity and 
good conscience, a guarantor can make no claim on 
a fund with respect to which he has guaranteed the 
rights of others, when the assertion of such a claim 
would be incompatible with the terms of the guar- 
anty.27 A guarantor is not liable for the conse¬ 
quences of the guarantee's own negligence or bad 
faith.28 


22- U.S.—Jeffrey Mfgr. Co. v. An¬ 
drews, C.C.A.I11., 96 F.2d 351— 

Mints V. Homblower & Weeks, C. 
C.A.Mich., 83 P.2d 32, certiorari 
denied 57 S.Ct 28. 299 U.S. 661, 
81 L.,Ed. 413. 

Ark.—Arkadelphia Mllllngr Co. v. 
Goddard, 4 S.W.2d 923, 176 Ark. 

. 958. 

Ga.—^Hull & Cowan Co. v. Dorminey, 
129 S.E. 911, 34 Ga.App. 474. 

Ill.—^Kreizelman v. Stevens, 44 N.B. 
2d 873, 381 Ill. 73. affirming 35 N.B. 
2d 532, 311 I11.APP. 161—Le Roy 
State Bank v. J. Reenan's Bank. 
169 N.B. 1. 337 Ill. 173, reversing 
253 Ill.Apn. 61—In re Weil's Es¬ 
tate. 9 N.E.2d 722. 291 IlLApp. 
208. 

Ind.—Hamilton v. Meiks, 4 N.E.2d 
636, 210 Ind. 610, 107 A.UR. 1165. 

Iowa.—^Nelson v. Hamilton, 240 N.W. 
738, 213 Iowa 1231. % 

La.—Catherine Planting & Mfg. Co. 
V. Polnte Coupee Trust & Savings 
Bank. 107 So. 711, 160 La. 963. 

Md.—Continental Oil Co. v. Horsey, 
3 A.2d 476, 176 Md. 609. 

Mass.—^Pred T. Ley 3b Co. v. Saga- 
lyn, 19 N.E.2d 687, 302 Mass. 488 
—Cohen v. Bailly, 165 N.B. 7. 266 
Mass. 39. 

Mich.—Mvers v. C. W. Toles & Co., 
283 N.W. 603, 287 Mich. 340—Pet¬ 
ty v. Bay City Bank, 220 N.W. 704, 
243 Mich. 362. 

Minn.—^Marquette Trust Co. v. Doyle, 
224 N.W. 149, 176 Minn. 629. 

Mo.—Craig v. Stacy, 50 S.W.2d 104, 
330 Mo. 669—Bartlett v. National 
Finance Corporation, 73 S.W.2d 
461, 228 MoApp. 789. 

N.J.—^Rospond v. Decker, 162 A. 725, 
109 N.J.Law 468. 

N.M.—McCallister v. National Bank 
of New Mexico of Raton, 56 P.2d 
486, 40 N.M. 143. 

N.T.—In re New York Title & Mort¬ 
gage Co., 297 N.Y.S. 62, 261 App. 
Dlv. 416, affirming 289 N.Y.S. 771, 
160 Misc. 67, 292 N.Y.S. 685, 161 
Misc. 668, and 292 N.Y.S. 643, 161 
Misc. 564, and reversed on other 
grounds 13 N.B.2d 41, 277 N.Y. 66, 
116 A.L.R. 614. 

—^Wachovia Bank & Trust Co. v. 
Clifton, 166 S.E. 334, 203 N.C. 483, 
84 A.L.R. 726. 

Okl.—Janeway v. Security Bank & 
Trust Co. of Ponca City, 58 P.2d 
892, 177 Okl. 342. 


S.D.—^Hirning v. Jacobsen, 213 N.W. 
606, 61 S.D. 270. 

Tex.—Green v. Farmers & Mer¬ 
chants State Bank, Civ.App., 100 S. 
W.2d 132, error dismissed. 

Va—^Nottingham v. Farmers & 
Merchants Trust Bank, 196 S.B. 
634, 170 Va. 291. 

Wash.—Gregory v. Fidelity & Cas¬ 
ualty Co. of New York, 110 P.2d 
847, 7 Wash.2d 646—Sterling v. 
Loudenback, 283 P. 476, 166 Wash. 
36. 

28 C.J. p 946 note 66. 

Nature of gruaranty generally see 
supra § 2. 

ChiaraiLty of xesponsibllity of gusx- 
antor 

The signing of an existing con¬ 
tract of guaranty by one not a party 
thereto, not as a coguarantor, but 
as a guarantor of the financial re¬ 
sponsibility of the original guaran¬ 
tors, creates a separate and inde¬ 
pendent contract.—^Pratt v. National 
Bank of Commerce of Seattle, C.C.A. 
Ala., 297 P. 148. 

23. Del.—^Ajax Rubber Co. v. Gam, 
151 A. 831, 4 W.W.Harr. 264. 

General rules of construction appli¬ 
cable to guaranty contracts see 
supra § 38. 

24. N.Y.—Merchants’ Nat. Bank v. 
Hall, 83 N.Y. 338, 38 Am.R 434, 
affirming 18 Hun 176. 

25. Ga—^Lanier v. Council, 176 S.E. 
614, 179 Ga 668. 

Idaho.—Smith v. Steele Motor Co., 22 
P.2d 1070, 1072, 53 Idaho 238, cit¬ 
ing Corpus Juris. 

Ill,—Kreizelman v. Stevens, 44 N.B. 
2d 873, 381 Ill. 73, affirming 36 N. 
E.2d 632, 311 IlLApp. 161—Fren¬ 
kel V. Ragen, 267 Ill.App. 110, 114, 
quoting Corpus Juris. 

Iowa.—In re Shangle's Estate, 269 
N.W. 428, 222 Iowa 442—Hatch & 
Brookman v. Kula, 190 N.W. 969, 
195 Iowa 619. 

Kan.—^Herrman v. Benjamin, 280 P. 
763, 128 Kan. 737. 

Mo.—^Bartlett v. National Finance 
Corporation, 73 S.W.2d 461, 228 
Mo.App. 789. 

N.Y.—^Bank of Italy v. Merchants' 
Nat. Bank, 140 N.B. 211, 236 N.Y. 
106, reversing 197 N.Y.S. 897, 204 
App.Div. 903, reargument denied 
142 N.B. 316, 236 N.Y, 640, and 
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certiorari denied 44 S.Ct 331, 264 
TT.S. 581, 68 L.Bd. 860—Gutner v. 
Success Magazine Corporation, 242 
N.Y.S. 682, 136 Misc. 263—Bank 
of XT. S. V. Drapkin & Goldberg 
Const Co., 11 N,Y.S.2d 334. 

N.Q—^Watts V. Gross, 144 S.B, 646, 
196 N.C. 103. 

Ohio.—^Hirsh v. Canadian Pac. Ry. 
Co., 43 N.B.2d 304. 69 Ohio App. 
102 . 

Okl.—^North American Life Ins. Co. 
of Chicago v. Remedial Finance 
Corporation. 62 P.2d 491, 178 Okl. 
248—Quapaw Pumping & Rov#»itv 
Co. V. Camblin, 232 P. 84, 106 Okl. 
112 . 

Tex.—Green v. Farmers & Mer¬ 
chants State Bank, Civ.App., 100 
S.W.2d 132, error dismissed—^Home 
Financing Co. v. Thompson, Civ. 
App., 16 S.W.2d 980. 

28 C.J. p 947 note 70. 

Guaranty of “a 7 per cent. dlvL. 
dead” on stock purchased by plain¬ 
tiff was limited to a single dividend 
of seven per cent, and did not imply 
a promise that more than one divi¬ 
dend would be paid, or that divi¬ 
dends would he paid for any length 
of time.—Creighton v. Elwell, 137 N. 
E. 737, 243 Mass. 680. 

Guaranty of principal and interest 
payments under land contract does 
not include defaulted taxes and in¬ 
surance.—^Detroit Trust Co. v. Lange, 
266 N.W. 320, 267 Mich. 69. 

Guaranty in alternative 
Where agreement provided that 
corporation selling land contracts to 
plaintiff would, on default in con¬ 
tracts, either substitute new con¬ 
tracts or refund original investment, 
plaintiff could recover, in event of 
breach of agreement, only in accord¬ 
ance with alternative which would 
result in smaller recovery.—^Myers 
V. C. W. Toles & Co., 283 N.W. 603, 
287 Mich. 340. 

26. Iowa.—Schoonover v. Osborne, 
79 N.W. 263, 108 Iowa 453. 

Tex.—^Frledman-Shelby Shoe Co. v. 
Davidson, Civ.App., 189 S.W. 1029. 

27. Pa.—^Land Title Bank & Trust 
Co. V. Schenck, 6 A.2d 878, 336 Pa. 
419. 

28l N.Y.—^Krafft v. Citizens* Bank, 
124 N.Y.S. 214, 189 App.Div. 610. 
Diligence in enforcing claim against 
principal see infra § 6L 
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As compared with principal contract. The guar¬ 
anty may be coextensive with, or broader or nar¬ 
rower than, the principal contract 9 but as a gen¬ 
eral rule the liability of the guarantor is measured 
by that of the principal, and will be so construed, 
unless a smaller or greater liability is expressly as¬ 
sumed by the guarantor and where under the 
conditions of the contract no liability has arisen on 
the part of the principal there is no liability on the 
part of the guarantor.^^ An agreement between 
the principal and the guarantor, with respect to the 
guaranty, is not binding on the guarantee, however, 
if he is not notified thereof.33 While the guarantor 
is not primarily bound to do what the principal has 
contracted to do, but is bound to answer only for 
the consequences of the principal’s default,the 
liability of a guarantor of a contract is not neces¬ 
sarily inconsistent with the liability of one who is 
primarily liable on a contract; the former is in¬ 
cluded within the latter.35 

Letter of credit, A person who has given a let¬ 
ter of credit is entitled to stand on the strict terms 
of his contract and, in order to render him liable 
thereon, the terms and conditions of the letter must 
be complied with;36 and, in order to render him 
liable for money advanced or credit given to the 
person in whose favor the letter is written, the one 
who has made such advances or given such credit 
must have acted on the faith of such letter.37 


§ 44. Particular Guaranties 

A guaranty of the payment of all obligations of the 
charterer under a charter party extends only to the 
obligation to pay the hire and to return the vessel in 
good condition; and a guarantor of the obligations of the 
vendor of land Is not liable unless the purchaser placed 
in possession yields to paramount title. 

A guaranty of the payment of all obligations of 
the charterer under and by reason of the charter 
party extends no further than to the obligation to 
pay the hire and to return the vessel in the good 
condition required by the charter party. a per¬ 
son guaranteeing the fulfillment of the obligations 
of a vendor of land is not liable to a purchaser 
placed in possession of the land unless such pur¬ 
chaser yields to paramount title; the purchaser can¬ 
not give the land away and sue the guarantor for 
damages.®® 

§ 45. - Loans and Payment of Indebted¬ 

ness in General 

General rules of construction apply in determining the 
nature and extent of a guarantor's liability under a 
guaranty of a loan or other indebtedness, which will not 
be extended to an Indebtedness not within the manifest 
Intention of the parties. 

The general rules of construction stated supra § 
38 apply in determining the nature and extent of a 
guarantor’s liability under a guaranty of a loan or 
advance^® or the liability or obligation under 


29. Tex.—Cullum v. Commercial 
Credit Co., Clv.App., 134 S.W.2d 
822. 

Wis.—Klatte v. Franklin State Bank, 
248 ISr.W. 158, 211 Wis. 612. 

28 C.J. p 947 note 74. 

30. Idaho.—^Hughes v. Nichols, 300 
P. 361, 362, 50 Idaho 722, citing 
Ck)XpiLS Otuls. 

Mass.—^Merchants Nat. Bank v. 
Stone, 5 N.R2d 430, 296 Mass. 243. 

Mo.—^Pulitzer Pub. Co. v. Chitwood, 
App., 9 S.W.2d .261, 262, citing 
Corpus Jtiris. 

Tex.—Cnllum v. Commercial Credit 
Co., Civ.App., 134 S.W.2d 822. 

28 C.J. p 947 note 75. 

31. Ind.—Smith v* Rogers, 14 Ind. 
224. 

Tex.—Cullum v. Commercial Credit 
Co., Civ.App., 134 S.W.2d 822. 

Wash.—^Austin v. Wright, 286 P. 48, 
156 Wash, 24. 

32. Ill.—^Kreizelman v. Stevens, 85 
N.R2d 532, 535, 311 llLApp. 161, 
citing Corpus Juris, and affirmed 
44 N.R2d 873, 381 Ill. 78. 

Mass.—Merchants Nat. Bank v. 
Stone, 6 N.R2d 430, 296 Mass. 243. 

28*iGiX p 947 note 77. 

ia!pe<«<3pf inv9iidity of principal con- 
jt9aff(H«ee;supra< §§ 16-17. 

83» UftaH-^-^S^te Bank v. Burton- 


Gardner Co., 48 P. 402, 14 Utah 
420. 

Knowledge of guarantee 

That payee knew that maker and 
guarantor intended that note should 
he paid from maker's share of prof¬ 
its from farm owned by maker and 
guarantor and managed by guaran¬ 
tor would not affect guarantor's lia¬ 
bility on note.—Scott v. Palmer, 283 
N.Y.S. 114, 157 Mlsc. 133, affirmed 
286 N.Y.S. 453, 246 App.Div. 379, 
affirmed 6 N.EI.2d 409, 273 N.Y. 471. 
34j. Cal.—^Imperial Water Co. No. 4 
V. Meserve, 217 P. 563, 62 Cal. 
App. 603. 

35. Utah.—^Vitagrraph, Inc. v. Amer¬ 
ican Theatre Co., 291 P. 803, 77 
Utah 71. 

Primary liability 

Guaranty of performance of con¬ 
tract in payment of anything due 
creates primary liability.—Swift & 
Co. V. Geraghty, 226 N.W. 381, 199 
Wis. 329, 

36b Mont.—^Emerson - Brantingham 
Implement Co. v. Raugstad, 211 P. 
305, 66 Mont. 297. 

28 C.J. p 947 note 79. 

37. Mont.—^Emerson - Brantingham 
Implement Co. v. Raugstad, su¬ 
pra. 

28 C.J. p 947 note 80. 
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38- U.S.—The Sagamore, C.C.A.N.Y., 
300 P. 701, certiorari denied 45 S. 
Ct 96, 266 U.S. 612, 69 RBd. 467. 

39. Wyo.—^Hawkins v. Stoffers, 278 
P. 76, 40 Wyo. 226, denying re¬ 
hearing 276 P. 452, 40 Wyo. 226, 

40. U.S.—Johnston v. Fidelity Nat. 
Bank & Trust Co. of Kansas City, 
Mo., C.C.A.Kan., 8 F.2d 847, 

Cal.—^McDonald v. Gravenstein Apple 
Growers Co-op. Ass'n of Sonoma 
County, 108 P.2d 936, 42 Cal.App, 
2d 329. 

Minn.—Kuske v. Jevne, 219 N.W. 766, 
174 Minn. 484. 

N.Y.—Sager v. Friedman, 1 N.B.2d 
971, 270 N.Y. 472, reversing Sager 
V. Kaufwein Realty Co., 283 N.Y.S. 
419, 246 App.Div. 616, reargument 
denied Sager v. BYiedman, 3 N.E. 
2d 212, 271 N.Y. 617—Bank of U. S. 
V. Drapkin & Goldberg Const. Co., 
11 N.Y.S.2d 334. 

Pa.—In re Cancelmo's Estate, 16 Pa. 
Dist. Co. 1, affirmed 162 A. 454, 
308 Pa. 178. 

Wis.—Ernest v. Schmidt. 223 N.W. 
559, 199 Wis. 440, reversed in part 
on other grounds 227 N.W. 26, 199 
Wis. 440. 

28 C.J. p 947 note 82. 

OuaraiLty of customer’* marginal 
trading account was a guaranty 
against loss, not merely against lia- 
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a guaranty of other indebtedness.'*! The rule of 
strict construction does not apply, however, to a 
guaranty of payment of a corporation's indebted¬ 
ness by stockholders and directors where the mon¬ 
ey lent on the strength of the guarant;^ goes direct¬ 
ly into the business and inures incidentally to the 
benefit of the guarantors,*2 particularly where the 
guarantors are personally obliged by the loans guar¬ 
anteed by them.'*3 A guaranty of a debt does not 
cover a contingent liability,^^ and a guaranty of a 
particular debt does not extend to other indebted¬ 
ness not within the manifest intention of the par¬ 
ties.^ 5 A guarantor under a continuing ^aranty 
will not be permitted to question the legal existence 
of the principal debtor but a provision in a g^ar- 


§ 45 

anty that the account between the guarantee and 
the principal debtor, pa 3 mient of which is guaran¬ 
teed, shall be conclusive on the guarantor, does not 
preclude him from attacking the accoxmt as in¬ 
cluding items relating to a business not covered by 
the guaranty.^*^ As shown supra § 7, the guaranty 
is an absolute one if it guarantees the payment of 
the loan or indebtedness and it is conditional if it 
merely guarantees its collection. A mere agree¬ 
ment to perform services, one of which is to collect 
bills, does not constitute a guaranty of the debtors' 
accounts."** 

Past or future indebtedness. A guaranty ordi¬ 
narily refers only to future transactions, and does 
not cover a past indebtedness,^* especially where 


bility.—Fenner v. Cahn, 261 N.Y.S. 
528, 146 Misc. 210. 

Guaranty of note dlstinsrnlslied. 

Undertaking which guarantees 
loan covers debt, whereas under¬ 
taking which guarantees payment of 
negotiable instrument covers evi¬ 
dence of debt. 

Ga.—Suiter v. Citizens Bank Sc Trust 
Co., 181 S.B. 694, 61 Ga.App. 798. 
Waah.—Exchange Nat. Bank of Spo¬ 
kane v. Hunt, 186 P. 224, 76 Wash. 
513. 

Guaranty held to contemplate re¬ 
newals 

La.—Interstate Trust & Banking Co. 

V. Sabatier, 179 So. 80, 189 La. 199. 
Minn.—Goodhue County Nat. Bank 
of Red Wing v. Fleming, 209 N.W, 
633. 168 Minn. 50. 

N.Y.—^Bank of U. S. v. Chemical 
Bank Sc Trust Co., 246 N.Y.S. 595, 
140 Misc. 394. 

Pa.—In re Cancelmo's Estate, 162 A. 
464. 308 Pa. 178. 

41. U.S.—Pinckney v. Wylie, C.C.A. 
Tex., 86 P.2d 641—^Akre v. Liberty 
State Bank of Minneapolis, C.C.A. 
S.D.. 24 P.2d 816. 

Colo.—Taylor v. Hake, 20 P.2d 546, 
92 Colo. 330. 

Ga.—^Niagara Sprayer Sc Chemical Co. 
V. Cotton States Fertilizer Co., 
173 S.K 460. 48 Ga.App. 779. 

Ill.—Kreizelman v. Stevens, 44 N.E. 
2d 873, 381 Ill. 73, affirming 35 N. 
E.2d 632, 311 I11.APP. 161—Le Roy 
State Bank v. J. Keenan’s Bank, 
169 N.E. 1, 337 Ill. 173, reversing 
253 I11.APP. 61. 

Iowa.—Tucker v. Leise, 206 N.W. 258, 
201 Iowa 48. 

Mass.—Merchants Discount Corpora¬ 
tion v. Federal Street Corporation, 
14 N.E.2a 155, 300 Mass. 167, 118 
A-IuR. 412—Merrimac Chemical Co. 
V. Moore, 181 N.E. 219, 279 Mass. 
147. 

Minn.—Donlin v. Wamsley, 223 N.W. 
98. 176 Minn. 234. 

Okl.—First Nat. Bank v. Cleveland, 


260 P. 80, 127 Okl. 176. 

Tenn.—^Villlnes v. Parham-Lindsey 
Grocery Co., 6 Tenn.App. 264. 

28 C.J. p 948 note 83. 

Limitation as to amount see infra 
§ 56. 

Guaranty of partnenOiip’B indebted¬ 
ness extended to corporation carry¬ 
ing on same business under same 
name, except with letters “Inc.” add¬ 
ed, where guarantor participated in 
change.—^New York American v. Hub 
Advertising Agency, 240 N.Y.S. 367, 
136 Misc. 596. 

Xiimltation as to existing, but not fn* 
tnre, debts 

Guaranty limited as to existing 
debt and unlimited as to future debts 
created separate, distinct, and sever¬ 
able guaranties.—Strange v. Cooper 
Grocery Co„ Tex.Clv.App., 4 S.W.2d 
232, reversed on other grounds Coop¬ 
er Grocery- Co. v. Strange, Com.App., 
18 S.W.2d 609. 

Effect of giving notes In amount of 
debt 

Liability on a continuing contract 
of guarantee of any past or future 
indebtedness could not be avoided on 
ground that agreement did not guar¬ 
antee payment of notes which were 
subsequently given in amount of 
guaranteed account.—^Lee Tire Sc 
Rubber Co. of New York v. Freder- 
ick-Planche Motor Co., La.App., 180 
So. 143. 

42. Tex.—^North Texas Nat Bank v. 
Thompson, Civ.App., 23 S.W.2d 494, 
affirmed Thompson v. North Texas 
Nat Bank, Com.App., 37 S.W.2d 
736. 

43. Pa.—^In re Cancelmo’s Estate, 
162 A. 464, 308 Pa. 178. 

44w U-S.—^National Bank of Com¬ 
merce V. Rockefeller, Mo., 174 F. 
22, 98 C.C.A. 8. 

28 C.J. p 948 note 84. 

45. Arlz.—Wolff V. First Nat Bank, 
63 P.2d 1077, 47 Ariz. 97. 

Iowa.—Clark v. Langerak, 218 N.W. 
280, 205 Iowa 748. 
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La.—Peterson v- Rabito, 114 So. 364, 
164 La. 612. 

N.C.—Watts V. Gross. 144 S.E. 646, 
196 N.C. 103. 

Okl.—Continental Supply Co. v. 

Smith, 241 P. 770, 116 Okl. 46. 
Tenn.—Whitson v. Boswell, 10 Tenn. 
App. 644. 

28 C.J. p 948 note 85. 

Obligations held within guaranty 
Notes executed by president and 
secretary were within guaranty 
agreement limiting liability to ob¬ 
ligations of corporation executed by 
properly constituted officials.—^Down¬ 
ey V. People's State Bank, 194 N.E. 
793, 101 Ind.App. 121. 

46. La.—^Devoe & Reynolds Co. v. 
Loup, 129 So. 460, 14 La.App. 312. 

47. Mich.—John A. Tolman Co. v. 
Griffin, 69 N.W. 649, 111 Mich. 301. 

4& N.Y.—Eisfeldt v. Schwartz, 161 

N.Y.S. 194. 

49. Cal.—^Hart, Schaffner & Marx v. 
Vaughn, 62 P.2d 377, 17 Cal.App.2d 
516. 

La—Crescent Cigar Sc Tobacco Co. v. 
Rizzuto, 132 So. 801, 16 LaApp. 
642. 

Mich.—^In re Landwehr's Estate, 282 
N.W. 873, 286 Mich. 698. 

Minn.—^Fraser v. Farmers' Co-op. Co., 
209 N.W. 33, 167 Minn. 369, rear¬ 
gument denied 209 N.W. 918, 167 
Minn. 369. 

Mont.—^Emerson-Brantingham Imple¬ 
ment Co. V. Raugstad, 211 P. 305, 
65 Mont 297. 

Wash.—^American Security Bank v. 
Liberty Motor Co., 214 P. 1062, 
124 Wash. 678. 

28 C.J. p 948 note 91. 

Prospective or retrospective nature 
of guaranty: 

Generally see infra § 53. 

As applied to bills and notes see 
infra § 46. 

Renewal of prior loans 

(1) Guaranty speaking only of 
money to be borrowed in future does 
not cover prior loans renewed after 
it was made. 
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the guarantor was ignorant of such debt at the time 
of entering into the guaranty.^^ The guaranty may, 
however, have a retrospective operation so as to 
embrace debts already contracted at the time of its 
execution, where it clearly appears, either by ex¬ 
press words or by necessary implication, that such 
was the intention of the parties.^l A guaranty of 
a present liability includes present obligations which 
are not yet due.®^ Under an agreement to guaran¬ 
tee payment of accounts then owing, the guarantor 
cannot be held for debts accruing after execution 
of the guaranty.53 a guarantor of a debt renewed 
after the contract of guaranty has been superseded 
is not liable as guarantor of the renewal.^^ 

§ 46. -Bills and Notes 

On a contract of guaranty of a bill or note, the legal 


effect of which Is that the guarantor will pay If the draw, 
er or maker does not, the nature and extent of the 
guarantor’s liability depend on the terms of the guar¬ 
anty, absolute and Immediate liability on default of the 
principal being contemplated where the guaranty is of 
payment, and conditional liability being Intended where 
the guaranty Is of collection or collectability. 

The legal effect of a contract of guaranty of a bill 
or note is that the guarantor will pay the note, if 
the drawer or maker does not,®® and, where the 
holder of a nonnegotiable note transfers it with a 
guaranty of payment, the guarantor is just as liable 
to the transferee on the contract of guaranty as if 
the note were negotiable.®® The nature and extent 
of the guarantor’s liability depend on the terms of 
the guaranty,® 7 as construed by the ordinary rules 
of construction, considered supra § 38, and, in ac- 


Cal.—^Bank of America Nat. Trust 
Savings Ass'n v. Kelsey, 44 P.2d 
617, 6 Cal.APD.2d 346. 

Minn.—Gk>odhue County Nat. Bank 
of Red Wing v. Larson, 219 N.W. 
454, 174 Minn. 383. 

(2) But a continuing guaranty, re¬ 
citing that loans were being and 
would be made. Includes existing 
loan which was subsequently re¬ 
newed.—^In re Cancelmo’s Estate, 162 
A 464. 308 Pa 178. 

5D. Ill.—^Drake v. Sherman, 53 N.E. 
628, 179 Ill. 362, affirming 79 Ill. 
Apih 413. 

51. Cal.—Bank of America Nat. 
Trust & Savings Ass’n v. Hunter, 
67 P.2d 99, 8 Cal.2d 592, prior opin¬ 
ion, App., 60 P,2d 328—M. Kanter 
Silk Corporation v. Cramer, 30 P. 
2d 53, 136 Cal.App. 765—^Bank of 
America of California v. Granger, 
1 P.2d 479, 116 Cal.App. 210. 

Mich.—W. Shanhouse Sons v. Gudel- 
sky, 244 N.W. 145, 269 Mich. 610, 

28 C.J. p 949 note 93. 

52. Cal.—Lytle v. Allison, 133 P. 
999, 22 Cal.App. 35. 

Tex.—^Hart v. Wynne, Civ.App., 40 
S.W. 848. 

28 C.J. P 949 note 94. 

53. S.D.—^Lindsay v. Kruldenier, 208 
N.W. 824, 60 S.D. 184, 219. 

Guaranty held not Umited to indebt¬ 
edness at time it was given 
Mass.—Standard Plumbing Supply 
Co. V. La Conte. 178 N.B. 611, 277 
Mass. 497. 

64. Minn.—^Neutson v. Kemper. 216 
N.W. 545, 173 Minn. 75. 

65. Cal.—^AnglQ-Califomia Trust Co. 

V. Oakland Rys., 225 P. 452. 193 
Cal. 461. 

Tex.—Austin v. Guaranty State Bank 
of Copperas Cove, Civ.App., 300 S. 

W. 129. 

28 O.J. p 949 note 95. 

56^' .Me.-—^Jennesa v. Barron, 60 A. 
712, 95 Me. 631. 


57- U.S.—Baslle v. California Pack¬ 
ing Corporation, C.C.ACal., 25 P. 
2d 676—Sawyer Grant Land Co. v. 
McPherson, D.C.Mich., 19 P.Supp. 
709—^Maryland Casualty Co. v. City 
of Cincinnati, D.C.Ohio, 291 P. 825. 

Ala.—^Russell v. Garrett, 93 So. 711, 
208 Ala. 92. 

Conn.—Perry v. Cohen, 11 A.2d 804, 
126 Conn. 467—C. I. T. Corporation 
V. Deering, 176 A. 663, 119 Conn. 
347. 

Ga.—^Walter R Heller & Co. v. Capi¬ 
tal City Supply Co., 19 S.B.2d 729. 
193 Ga. 696. 

Iowa.—Securities Inv. Corporation v. 
Noltze, 269 N.W. 866, 222 Iowa 678 
—^Pirst Nat. Bank of Hawarden v. 
Branagan, 198 N.W, 659, 198 Iowa 
463, 36 AL.R 648, modified on oth¬ 
er grounds 199 N.W. 972. 

L€l—C ommercial Nat. Bank v. Rich¬ 
ardson, 113 So. 152, 163 La. 938. 

Mich.—^Pirst Nat. Bank v. Bedford 
Chevrolet Co., 268 N.W. 221, 270 
Mich. 116. 

N.M.—Cullender v. Levers, 34 P.2d 
1089, 38 N.M. 436. 

N.T.—Carson Petroleum Co. v. Un¬ 
ion Commerciale des Petroles, 213 
N.T.S. 630, 216 App.Div. 385, af¬ 
firmed 154 N.E. 692. 243 N.T. 530. 

Pa.—^Pirst Nat. Bank, for Use of U. 
S. Trust Co. of Johnstown, v. Da¬ 
vies, 172 A. 296, 315 Pa^ 59—^Harr 
V. Roth, 20 Erie Co. 16. 

Tenn.—Bank of Leiper's Pork v. 
Johnson, 10 Tenn.App. 214. 

Tex.—Camp v. Dallas Nat. Bank, Civ. 
App., 21 S.W.2d 104, modified on 
other grounds, Com.App., 36 S.W.2d 
994, motions overruled and modi¬ 
fied on other grounds 39 S.W.2d 
1111—^Pirst State Bank of Terrell 
V. Riddle, Civ.App„ 289 S.W. 199. 

Wash.—^North American Bond & 
Mortgage Co. v. Twohy, 293 P. 717, 
159 Wash. 442. 

W.Va.—Industrial Savings & Loan 
Co. of Charleston v. Schultz, 185 
S.B. 3, 117 W.Va. 196. 
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Wyo.—^Parmers' State Bank of Riv¬ 
erton V. Haun, 222 P. 46. 30 Wyo. 

322, rehearing denied 224 P. 856, 

81 Wyo. 201. 

28 C.J. p 949 note 97. 

Substitution 

Contract of assignor bank’s vice 
president, guaranteeing payment of 
indebtedness represented by notes 
sold assignee bank, covered subse¬ 
quent note executed to replace orig¬ 
inal note by one taking original mak¬ 
er’s security.—Globe Nat. Bank v. 
McLean, 269 P. 9, 84 Colo. 207—28 
C.J. p 949 note 97 [b]. 

Renewal 

(1) Note dealer’s guaranties of 
payment of notes sold did not guar- 

j an tee payment of original debt so 
I as to make dealer liable for pay¬ 
ment of renewal notes.—Eberly v. 
Lehmer, Mo.App., 48 S.W.2d 151. 

(2) But fact that guaranteed notes 
sued on were not in existence at 
time of guaranty contract was held 
not to preclude recovery on notes 
in view of facts that notes were re¬ 
newals of notes formerly existing 
and contract of guaranty recited that 
guaranty should remain in force un¬ 
til all indebtedness or liability se¬ 
cured should be fully paid.—^West 
Branch State Bank v. Parmers Un¬ 
ion Exchange, 268 N.W. 165, 221 Iowa 
1382. 

Negotiable iustrumeiLts law inappli¬ 
cable 

Where notes given to a corporation 
were negotiated by an agent of the 
corporation who with another officer 
guaranteed their payment, in an ac¬ 
tion based on the contracts of guar¬ 
anty, the statute and rules of law 
pertaining to negotiable Instruments 
have no application, and the fact that 
such contracts were written on the 
back of the notes has no significance. 
—^National Security & Trust Co. v. 
Niles Invisible Door Check Co., 193 
N.W. 199, 222 Mich. 510. 
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cordance with such rules, his liability cannot be ex¬ 
tended beyond the strict terms of his guaranty.®® 
The guarantor may, if he chooses, limit his liabil¬ 
ity,but, if he does not do so, the general liability 
attaches.®® A guarantor of payment of a note pay¬ 
able in goods is not liable for any deficiency in 
quality of the goods which the guarantee has ac¬ 
cepted in payment.®! It has been held that the lia¬ 
bility of a guarantor of a bill or note is the same 
as that of an indorser;®® but a guarantor of a note 
is not protected either by the statutes concerning 


negotiable instruments®® or by the principles of the 
law merchant.®^ Where a guaranty was to pay 
notes of a named concern, the legal status of such 
principal, whether corporation, partnership, or joint 
stock association, is immaterial.®® 

Past transaction. Unless it clearly appears that 
it was the intention of the parties to embrace past 
transactions,®® a guaranty of a bill or note does not 
cover a bill or note existing at the time the guaran¬ 
ty is executed,®*^ and this includes a note given in 


Ua'blUty not affected *by security of 
srnarantee 

Liability of mortgagee as guaran¬ 
tor of mortgage note transferred by 
him before maturity to innocent pur¬ 
chaser for value did not cease be¬ 
cause latter had sufficient security 
with which to pay indebtedness due 
it.—Page Trust Co. v, Godwin, 130 
S.B. 323, 190 N.C. 512. 

Construction with reference to stat¬ 
ute 

Parties, in agreeing to guarantee 
payment of notes rediscounted, were 
presumed to have known terms of 
statute relating to rediscounting 
notes and to have bound themselves 
with reference thereto.—^National 
City Bank of St. Louis, Mo., v. Tay¬ 
lor, Tex.Civ.App., 293 S.W. 613. 

B6q.ulre]nent in guaranty that 
payee withdraw suit against maker 
was a condition precedent.—Globe 
American Corporation v. Miller 
Hatcheries, Mo.App., 110 S.W.2d 393. 
igrote payable to speolfled party 
Agreement to be responsible for 
note payable to bajik was held en¬ 
forceable, where it was payable to 
bank as indorsee instead of as payee. 
—Falcon v. Mathews, 182 A. 609, 47 
R,I. 237. 

58. U.S.—^Bricknell v. St Joseph 
Stock Yards Bank, C.C.A.Neb., 81 
P.2d 471—^Basils v. California 
Packing Corporation, C.C.A.Cal., 25 
P.2d 576—^Akre v. Liberty State 
Bank of Minneapolis, C.C.A.S.D., 
24 P.2d 816—Guerra v. American 
Colonial Bank of Porto Rico, C,C. 
A.Puerto Rico, 21 F.2d 56, certio¬ 
rari denied American Colonial Bank 
of Porto Rico v. Guerra, 48 S.Ct 
140, 275 U.S. 667, 72 L.Ed. 430. 

Ga.—<3itizens Mut Inv. Ass'n v. 

Glass, 1 S.B.2d 60, 59 Ga.App. 359. 
Ill. —^Barrett v. Shanks, 40 N.E.2d 
590, 313 IlLApp. 698, affiwned 47 
N.E.2d 481, 382 Ill. 484—^Michael- 
sen v. Doonan, 269 Ill.App. 337-— 
Capital State Sav. Bank v. Larson, 
265 IlLApp. 479. 

Iowa.—^Andrew v. Austin, 232 N.W. 
79, 213 Iowa 963. 

Minn.—^Holbert v. Wermerskirchen, 
297 N.W'. 327, 328, 210 Minn. 119, 
citing Corpus Juris. 

—Max v. Schlenger, 162 A. 638, 
109 N.J.Law 298. 


N.M,—^American Nat Bank of Tu- 
cumcarl v. Trinidad Bean & Ele¬ 
vator Co., 24 P.2d 1106, 37 N.M. 
514. 

N.Y.—J. B. Bernard & Co. v. United 
Hardware & Tool Corporation, 296 
N.Y.S. 164, 261 App.Div. 639. 

Tenn.—Bank of Leiper’s Pork v. 

Johnson, 10 Tenn.App. 214. 

Tex.—Sheffield v. J. L Case Thresh¬ 
ing Mach. Co., Civ.App., 293 S.W. 
183. 

Wash.—^North American Bond & 
Mortgage Co. v. Twohy, 293 P. 717, 
169 Wash. 442. 

28 C.J. p 949 note 99. 

Bstoppel 

Partner, Indemnifying against loss 
in purchasing firm notes, was held 
not estopped to deny liability on 
notes of corporation of same name 
organized by him.—General Motors 
Acceptance Corporation v. Gandy, 253 
P. 137, 200 Cal. 284. 

59. Ill.—Hance v. Miller, 21 Ill. 636. 
Minn.—^Holbert v. Wermerskirchen, 
297 N.W. 327, 828, 210 Minn. 119, 
citing Corpus Juris. 

ContiuuiiLg guaranty 
Where the guaranty of notes was 
limited to a specified amount and 
for a specified time, but not confined 
to a single transaction, the guaranty 
is a continuing one and the fact that 
the holder of the note advanced oth¬ 
er money to the maker during the 
period covered by the guaranty, 
which was repaid, constitutes no de¬ 
fense.—^Poindexter v. First State 
Bank of Richland, Tex.Civ.App., 25.2 
S.W. 868. 

eo. Ill.—Hance v. Miller, 21 IlL 636. 

61. Mass.—Carew v. Denny, 8 Pick. 
363. 

68l Cal.—Riggs V. Waldo, 2 Cal. 486, 
66 Am.D. 366. 

28 C.J. p 960 note 4. 

“Guaranty” and “indorsement” dis¬ 
tinguished see supra S 4. 

Liability of indorser generally see 
Bills and Notes § 217. 

ULabllity of guarantor held secondary 
Ariz.—^Van Marel v. Watson, 235 P. 
. 144, 28 Ariz. 82. 

Colo.—Cobbey v. Peterson, 3 P.2d 
298, 89 Colo. 360. 
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63. Ill.—Oliver v. Gerstle, 68 HI. 
App. 616. 

64. Ill.—Oliver v. Gerstle, supra. 

La.—Gasduet v. Thorn, 14 La. 606. 

65. Ark.—^Plrst Nat. Bank v. Solo¬ 
mon. 280 S.W. 669, 170 Ark. 655. 

66. Ill.—^Dunlop V. Wilson Sewing 
Mach. Co.. 81 Ill. 496. 

Guaranty covering present and fu¬ 
ture obligations 

(1) Where purchasers* notes had 
been bought from automobile dealer, 
but no losses had been sustained 
thereon before execution of guaran¬ 
ty covering dealer’s present and fu¬ 
ture obligations, obligations subse¬ 
quently arising because of losses sus¬ 
tained on antecedent purchases were 
within guaranty.—C. I. T. Corpora¬ 
tion v. Deerlng, 176 A. 563, 119 Conn. 
347. 

(2) Guaranty of corporation's note 
to bank to evidence “present” or fu¬ 
ture loans, which guaranty provided 
that bank's possession of any note 
should be conclusive of being covered 
by guaranty in absence of direct 
written evidence to contrary and that 
guaranty should be continuing and 
cover all loans made before revoca¬ 
tion thereof, was held to cover prior 
renewal note in bank's possession.— 
First Nat Bank v. Bedford Chevro¬ 
let Co.. 268 N.W; 221, 270 Mich. 116. 

(3) Guaranty of discounted notes 
applying to all future, as well as ex¬ 
isting, transactions was held to In¬ 
clude renewals and existing transac¬ 
tions.—^Nebraska Nat Bank of Oma¬ 
ha V. Parsons, 215 N.W. 102, 116 Neb. 
770. 

67. IlL—^Drake v. Sherman, 53 N.E. 
628, 179 m. 362, affirming 79 Ill. 
App. 413. 

N.Y.—^Fox V. Mulligan, 198 N.Y.S. 

413, 200 App.Div. 664. 

Tex.—Thomson v. Collins, Clv.App., 
267 S.W. 616. 

28 C.J. p 950 note 9. 

Past or future indebtedness general¬ 
ly see supra § 46. 

Prospective or retrospective nature 
bf guaranty generally see infra § 
63. 

68. Cal.—^Bank of America Nat 
Trust & Savings Ass'n v. Kelsey, 
44 P.2d 617, 6 CaLApp.2d 346. 

28 C.J. p 950 note 10. 
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the future but in renewal of a past indebtedness.®^ 

Absolute or conditional. As a general rule a 
guaranty of pajnnent of a bill or note is an absolute 
undertaking on the part of the guarantor that the 
drawer or maker will pay the bill or note when due, 
and that, if he does not do so, the guarantor will 
pay; and the guarantor becomes immediately liable 
on default of the principal®® without any steps be¬ 
ing taken by the guarantee to enforce the obligation 
against the principal, as shown infra § 61, or, as 
shown infra § 63, without notice of the principaFs 
default Whether the guaranty stipulates that the 
maker will pay, or whether it stipulates that the 
guarantor will pay, the undertaking is absolute, 
whether or not the maker is solvent,*70 and, where 
the guaranty is otherwise absolute, the use of the 
words “To whom it may concern,*’ by way of pre¬ 


amble, is immaterial, and the words may be regard¬ 
ed as surplusage.7i 

Where the guaranty is of the collection or of the 
collectability of the bill or note, however, it is gen¬ 
erally held to be a conditional guaranty it is 
equivalent to a guaranty that the bill or note is col¬ 
lectable by due course of law,73 and the guarantor 
is bound only on condition that the drawee or payee 
of the bill or note use due diligence to collect the 
debt from the drawer or maker, considered infra § 
61, and give the guarantor notice of the principal’s 
default, considered infra § 63. A guaranty of the 
“ultimate payment” of a note is a conditional guar¬ 
anty within these rules,74 as is also a guaranty that 
a note is “good and collectable,”75 or is “due and 
collectable ;”7 6 or that the note “is good,” which is a 
contract that the maker is solvent, and that the 


69- Conn.—^Perry v. Cohen, 11 A.2d 
804, 126 Conn. 467. 

Ill.—Wegrer v. Robinson Nash Motor 
Co., 172 N.H. 7. 340 IlL 81, revers¬ 
ing 265 I11.APP. 649—Beebe v. 
Kirkpatrick, 162 N.B. 639, 321 Ill. 
612, 47 A.L..R. 891—^Peterson v. 
Swanson, 259 IlLApp. 80. 

Iowa.—Schaffer v. Acklln, 218 N.W. 
286, 206 Iowa 667—Granger v. 

Graef. 212 N.W. 780, 203 Iowa 882. 
Ky.—Coons v. Bank of Commerce, 
26 S.W.2d 16, 233 Ky. 467. 

La.—Continental Bank & Trust Co. v. 
Bouterle, App., 169 So. 812, amend¬ 
ed and rehearing denied 170 So. 607 
—^Pirst Nat. Bank v. White, 127 
So. 433, 13 LaApp. 156. 

Mich.—^Bastian Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

N.J.—^Domestic Credit Corporation v. 
Chapman, 151 A. 86, 8 N.J.Misa 
671. 

OkL—Walker v. McNeal, 269 P. 295, 
132 OkL 40—Swift & Co. v. Colvert, 
259 P. 844. 127 Okl. 80. ! 

Or.—Ruby v. West Coast Lumber j 
Co., 10 P.2d . 368, 139 Or. 388— i 
Bougrlas V. Rumelin, 266 P. 624, 126 
Or. 261, denying rehearing 264 P. 
852, 125 Or. 261. 

Tenn.—^Freeman v. Citizens' Nat. 

Bank, 70 S.W.2d 26, 167 Tenn. 399.. 
Tex.—Cullum v. Commercial Credit 
Co.. Civ.App., 134 S.W.2d 822—J. 
I. Case Co. v. Laubhan, Civ.App., 
77 S.W.2d 678—Camp v. Dallas 
Nat. Bank, Civ.App., 21 S.W.2d 104, 
modified on other grounds. Com. 
App., 36 S:W.2d 994, motions over¬ 
ruled and modified on other 
grounds 39 S.W.2d 1111—^Austin v. 
Guaranty State Bank of Copperas 
Cove, Civ.App., 300 S.W. 129—Na¬ 
tional City Bank of St. Louis, Mo., 

‘ V. Taylor. Civ.App., 293 S.W. 6l3 
—Phillips V. Chapman, Civ.App., 
.5.^8 S.W. 1100. 

jSFist^TTKasten v. G. A. Zuehlke Mortg. 
I<oeA4C^, 262 N.W. 162, 213 Wis. 
665. . • 


Wyo.—^Merchants Nat. Bank of Oma¬ 
ha., Neb., V. Ayers, 269 P. 804, 37 
Wyo. 136. 

28 C.J. p 950 note 12. 

Absolute guaranty generally see su¬ 
pra S 7. 

Held absolute guaranty 

(1) 'Tf the above note is not paid 
by the makers and indorsers, I bind 
myself to retire It in full, together 
with all interest."—^Taylor v. Payne, 
122 S.W.2d 964, 276 Ky. 79. 

(2) "I promise to see that this 
note ... Is paid, the amount to 
be deducted from . . . share of 
the 1920 tobacco crop when sold."— 
McCaw V. Saves Bros., 266 S.W. 308, 
204 Ky. 792. 

(3) Other Illustrations see 28 C.J. 
p 950 note 12 [b]. 

OoUeotion and payment 

Guaranty of "collection and pay¬ 
ment" was held not limitation on 
independent guaranty of payment, 
but effective eus creating two prom¬ 
ises.—^Ludington Lumber Co. v. Met¬ 
ropolitan Nat. Bank of Minneapolis, 
C.C.A.Mich., 66 F.2d 169, 84 A.L.R. 
287—28 C.J. p 950 note 12 Ee]. 

Hegarded cm orlglniU. promisor 
Guarantors on contract guarantee¬ 
ing payment of note must be regard¬ 
ed a.s original promisors. 

Ill.—^Wejgrer v. Robinson Nash Motor 
Co„ 172 N.B. 7, 340 Ill. 81, revers¬ 
ing 256 IlLApp. 649. 

Wis.—^In re Menzner's Estate, 207 N. 
W. 703, 189 Wia 340. 

TOu Tenn.—^Elgin City Banking Co. 
V. Hall, 108 S.W. 1068, 119 Tenn. 
648. 

71. Ill.—^Empire Security Co. v. Ber¬ 
ry, 211 IlLApp. 278. 

72. Cal.—Citizens' Nat. Trust & 
Savings Bank of Los Angeles v. 
Seaboard Surety Corporation of 
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America, 41 P.2d 966, 957, 4 CaL 
App. 2d 766, quoting Corpus Juris. 
Ill.—Beebe v. Kirkpatrick. 162 N.B. 

639, 321 111. 612, 47 A.L.R. 891. 
Mich.—Bastlan Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

Wash.—^Macy v. Inland Empire Land 
Co., 260 P. 1073, 1074, 146 Wash. 
623, citing Corpus Juris. 

28 C.J. P 961 note 17. 

Conditional guaranty generally see 
supra § 7. 

Held guaranty of collection 

(1) Where decedent had guaran¬ 
teed note after another party had 
also guaranteed it reserving an 
eighteen-month grace period.—In re 
Redding’s Estate, 32 N.T.S.2d 626, 
177 Misc. 987. 

(2) Other illustrations see 28 C.J. 
p 961 note 17 [a]. 

Ciroumstances indicatixLg conditional 
guaranty 

Facts that guaranty of payment of 
bonds weus not written on bonds 

themselves, but in separate instru¬ 
ment, and that primary obligation 

guaranteed was secured by realty 

mortgage indicated intention that 
gruaranty was not to be absolute, but 
conditional.—^Liquidating Midland 

Bank v. Stecker, 179 N.E. 504, 40 
Ohio App. 610. 

73. CaL—Citizens’ Nat. Trust & Sav¬ 
ings Bank of Los Angeles v. Sea¬ 
board Surety Corporation of Amer¬ 
ica, 41 P.2d 966, 967, 4 CaLApp.2d 
766, quoting Coxpus Juxis. 

28 C.J. p 961 note 18. 

74. Ohio.—Sandusky Bank v. Fol- 
lett, 1 Ohio Dec., Reprint, 87, 2 
W6stL.J. 78. 

28 C.J. p 961 note 21. 

75. Conn.—Allen v. Bundle, 60 Conn. 
9, 47 Am.R. 699. 

28 C.J. p 961 note 22. 


73. Vt—^Poster v. Barney, 3 Vt. 60. 
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amount can be collected by due course of law.^^ 

§ 47. - Sales and Credits 

The liability of one who guarantees the payment 
for goods sold on credit, or other credit extended, de¬ 
pends on the terms of the contract of guaranty, which 
will not be extended beyond Its terms. 

The nature and extent to which a guarantor is 


liable under a guaranty by which he guarantees the 
pa 3 rment for goods or merchandise sold on credit, or 
other credit extended, to the principal depend on 
the terms of the contract of guaranty, ^8 as con¬ 
strued by the general rules of construction stated 
supra § 38; and, in accordance with the rule of 
strict construction, the guarantor cannot be held lia¬ 
ble beyond the strict terms of his contract,*^® unless 


77- Conn.—Cowles v. Peck, 10 A. 
569, 66 Conn. 261, 3 Am.S.R. 44. 

28 C.J, p 951 note 24. 

78- Ala.—J. Zimmem'a Co. v. Gra- 
nade, 102 So. 210, 212 Ala. 172. 

Cal.—Sopris v. Continental Mfg. Cor¬ 
poration, 44 P.2d $15, 6 Cal.App.2d 
416. 

Pla.—Sapp V. McConnon & Co., 169 
So. 622. 124 Fla. 879. 

Ga.—Hagedorn v. Zamurray. 113 S. 

B. 244, 28 Ga.App. 807. 

Idaho.—Burst & Thomas v. Elliott, 
66 P.2d 1064, 56 Idaho 491—New 
Idea Spreader Co. v. Satterfield, 265 
P. 664, 46 Idaho 753. 

Ill.—Castle V. Powell, 261 Ill.App. 
132—Frenkel v. Hagen, 267 Ill.App. 
110—Schiff V. Continental Nat. 
Bank & Trust Co. of Chicago, 255 
Ill.App. 333. 

La.—Texas Co. v. Couvlllon, App., 
167 So. 156, annulling 160 So. 839— 
Fisher v. New Orleans Coffee Co., 
App., 155 So. 281—^Tensas Motor 
Co. V. Blackman, 133 So. 838, 16 
La.App. 242—R. F. Grace Printing 
& Mfg. Co, V. Arnaud’s Drug 
Stores, 121 So. 359, 10 Lia.App. 298. 
Mass.—Zeo v. Loomis, 141 N.B. 116, 
246 Mass. 366. 

Mich.—Midwest Commercial Credit 
Co. V. Meyers, 231 N.W. 49, 251 
Mich. 16. 

Minn.—Dr. Ward’s Medical Co. v. 

Kallio, 217 N.W. 369, 178 Minn. 462. 
N.J.—Altshul V. Astor Coal Distribu¬ 
tors, 16 A.2d 619, 126 N.J.Law 643. 
N.Y.—New York Plumbers* Special¬ 
ties Co. V. Englander, 237 N.Y.3. 
583, 227 App.Div. 285, motion de¬ 
nied 173 N.E 842, 254 N.Y. 609, 
and affirmed 178 N.E 876, 254 N. 
Y. 684—^Andes Co-op. Dairy Co. v. 
Commercial Casualty Ins. Co., 201 
N.Y.S. 664, 207 App.Div. 102, af¬ 
firmed 143 N.B. 767, 237 N.Y. 622 
—^W. Irving Herskovits Pur Co. v. 
Hollander, 246 N.Y.S. 688, 138 

Misc. 456, affirmed 249 N.Y.S. 908, 
232 App.Div. 802, affirmed 178 N. 
E. 814, 267 N.Y. 606. 

Ohio.—^Whitaker-Glessner Co. v. 
Strick, 168 N.B. 664, 26 Ohio App. 
416. 

Pa.—General Motors Acceptance Cor¬ 
poration V. Foley, 166 A. 909, 311 
Pa. 477. 

S.C.—W. T. Rawlelgh Co. v. Bowers, 
172 S.B.'301, 171 S.C. 368. 

Tex.—Falls Rubber Co. v. La Fon, 
256 S.W. 677, reversing La Fon v. 
Falls Rubber Co., Clv.App., 242 S. 


W. 346—Texas Co. v. Schram, Civ. 
App., 93 S.W.2d 644. 

Va.—^Norfolk Mattress Co. v. Royal 
Mfg. Co., 169 S.B. 686, 160 Va. 623 
—^H. A. Seinsheimer Co. v. Green¬ 
away, 166 S.E. 639, 159 Va. 528. 
Wash.—W. T. Rawleigh Co. v. Lange- 
land, 261 P. 93, 146 Wash. 626. 
Wyo.—^W. T. Rawleigh Co. v. Sher¬ 
wood, 278 P. 666, 40 Wyo. 488. 

28 C.J. p 951 note 25. 

ObUgation held ‘^guaranty” 

Tex.—^Hughes v. Straus-Frank Co., 
Civ.App., 127 S.W.2d 682, affirmed 
Straus-BTank Co. v. Hughes, 156 
S.W.2d 619, 138 Tex. 60. 

Credit extended at request of guar¬ 
antor 

Under instrument reading that In 
consideration of extension of credit 
to third person at guarantor's re¬ 
quest payment was guaranteed, no¬ 
tice was waived, and that guaranty 
should be a continuing one and re¬ 
main in force until revoked in writ¬ 
ing, Instrument constituted a re¬ 
quest and, where instrument was 
accepted by extension of credit, no 
other requests by guarantor were 
essential to liability.—^Hickey Pipe 
& Supply Co. v. Fitzgerald, 39 P.2d 
472, 8 Cal,App.2d 389. 

Corporation snbseqnenCly organ¬ 
ized as alter ego of prin^pal was 
held Included within sale guaranty. 
—^D, N. & E. Walter & Co. v. Zucker- 
man, 6 P.2d 261, 214 Cal. 418, 79 
A.L.R. 329. 

Oelivezy of unfit goods 

Guaranty of payment of draft for 
car of potatoes to be shipped by 
produce company to fruit company 
did not render guarantor liable there¬ 
under for potatoes unfit for human 
consumption at time of arrival.—t 
Raceland Bank & Trust Co. v. Pueb-, 
1o Savings Sc Trust Co., 23 P.2d 114,- 
93 Colo. 23. 

Agreement to indemnify against 
any loss by reason of sale of prod¬ 
ucts to a named person was held a 
guaranty of payment. In view of pro¬ 
vision for guaranty in agreement be¬ 
tween obligee and buyer.—^Dolgoff v. 
Schuitzer, 206 N.Y.S. 11, 209 App. 
Dlv. 611. 

Territorial Umlts 

Guaranty in respect of goods for 
sale in particular vicinity did not 
extend to sale of goods in another 
vicinity. 


Mich.—Furst v. Larsen, 233 N.W. 

820, 262 Mich. 291. 

S.D.—Furst V. Bury, 249 N.W. 732, 
61 S.D. 418, 89 A.L.R. 649. 

Obligation of grantor guaranteeing 
to grantee payments under contract 
of sale Incumbering land conveyed, 
even assuming the obligation to be 
an original one, was held no greater 
than that of a purchaser under such 
contract of sale.—Duke v. Benson, 
236 P. 77, 134 Wash. 496. 

79. U.S.—Schaffran v. Mt. Vernon- 
Woodberry Mills, C.C.A.N.J., 70 

P.2d 963, 966, 94 A.L.R. 643, cit¬ 
ing Corpus Juris. 

La.—Specialty Candy Co. v. Davis, 
133 So. 493, 16 La.App. 140. 

N.Y.—M. H. Metal Product Corpora¬ 
tion V. April, 167 N.E. 201, 251 N. 
Y. 146, reversing 232 N.Y.S. 817, 
226 App.Dlv. 818—Grassl v. La 
Sociedad Bancaria Del Chimborazo, 
210 N.Y.S. 706, 213 App.Div. 629. 
Okl.—^Nash v. Constitution Indem¬ 
nity Co. of Philadelphia, 12 P.2d 
906, 168 Okl. 167. 

Pa.—General Motors Acceptance Cor¬ 
poration V. Foley, 166 A. 909, 311 
Pa. 477—^Keowee Textile Company 
V. Noggle, 20 Pa.Dist & Co. 480. 
44 Lanc.L.Rev. 33—^Bassick Co. y. 
Bright, 8 Pa.Dist. & Co. 45, 22 
Sch.Leg.Rec. 140. 

Tex.—City State Bank Sc Trust Co. 
of McAllen v. United Paperboard 
Co., Civ.App., 146 S.W.2d 882— 
Jarecki Mfg. Co. v. Hinds, Civ. 
App., 295 S.W. 274, error dismissed, 
Com.App., 6 S.W.2d 343. 

Wash.—Grays Harbor Commercial 
Co. V. Yakima Valley Producers’ 
Ass’n, 228 P. 600, 130 Wash, 667. 

28 C.J. p 952 note 28. 

Corporatioxi subsequently organized 
Under written guaranty covering 
purchase price of goods sold to ^’Jo¬ 
seph Himmelspach,” doing business 
under trade-name “J. Himmelspach 
Supply Company,” guarantor was not 
liable for purchase price of goods 
sold to the corporation “J. Himmel¬ 
spach Supply Company,” which.-was 
organized several months after guar¬ 
anty was executed.—^Wheeling Steel 
'Corporation v. Neu, C.C.A.M 0 ., 90 F. 
2d 139. 

(Dishonest transactions of principal 
not covered 

Ill.—CasUe V. Powell, 261 IlLApp. 
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a general usage respecting the subject matter of 
the particular guaranty authorizes an extension of 
such terms.®® Where the guarantor agrees to be¬ 
come jointly liable with the buyer, he is liable to the 
seller as if a party to the contract, although the 
guaranty and sales contract are made by separate in¬ 
struments;®^ but the seller cannot change the guar¬ 
antor’s relation, by charging him as debtor without 
his consent.®^ Where the guaranty is that the pur¬ 
chaser will pay over the entire proceeds of the sale 
of the goods, the guarantor is not liable, where the 
merchandise is sold for less than cost, for the dif¬ 
ference between the amount realized from the sale 
and the purchase price of it.®® A mistake in a 
guaranteed account can be corrected as against the 
guarantor whether such mistake is in favor of or 
against the guarantor.®^ 


although the goods are delivered thereafter,®7 un¬ 
less the guaranty manifests an intention to cover 
prior sales.®® 

Right of buyer and seller subsequently to fix 
terms of sale. Where the contract of guaranty so 
provides, the prices and terms of pa 3 ment for the 
goods may be subsequently fixed by the buyer and 
seller.®® In such case the guaranty is not made 
with reference to a then existing contract between 
the guarantee and the buyer, but is made with ref¬ 
erence to a contract or contracts to be made there¬ 
after, fixing the price and the terms of payment;®® 
and the guarantee has a right to take the buyer’s 
note for goods delivered.®^ Such a guaranty nei¬ 
ther expressly nor by implication limits the period 
of credit to the term of credit fixed when a pur¬ 
chase is made.®® 


Past or future sales. Ordinarily a guaranty of Performance by seller. The general rules of con- 
payment for goods is operative only as to goods de- struction also apply in determining the nature and 
livered at that time and thereafter,®® and not as to extent of the liability of a guarantor of perform- 
goods sold before the guaranty was executed,®® ance on the part of the vendor or seller.®® 


BaUmeiLt not ooverod *b 7 ffnaxauty of 
purobase 

Guarantor of account for mer¬ 
chandise. purchased was not liable 
on guaranty, where merchandise .was 
delivered under trust receipts, cre¬ 
ating relation of bailor and bailee.— 
Holcomb & Hoke Mfg. Co. v, N. P. 
Dodge Co., 242 N.W. 367, 123 Neb. 
142. 

Breach of contract 

Guaranties of payment by buyer 
of amounts due under contract were 
held not to include damages for 
buyer's breach of contract.—Tillot- 
son & Wolcott Co. V. Scottdale Mach. 
& Mfg. Co., 165 N.B. 409, 23 Ohio 
App. 399. 

Delivery of “raisins” as “dried 
grapes” 

Where a bank by telegram guaran¬ 
teed payment for two carloads of 
“dried grapes” on presentation of 
bills of lading, whereupon a large 
sum of money was advanced on a 
bill of lading for two carloads of 
“raisins,” the guaranteeing bank was 
justified in refusing to pay the sum 
advanced on presentation of the bills 
for payment and was not liable 
thereon, where there was evidence 
that “dried grapes” and “raisins” are 
distinct, and their prices quoted sep¬ 
arately in trade Journals.—Bank of 
Italy v. Merchants' Nat. Bank, 140 
N.E. 211, 236 N.T. 106, reversing 197 
N.Y'.S. 897, 204 App.Div. 903, reargu- 
mex^t denied 142 N.B. .316, 236 N.Y. 
640,. and certiorari denied 44 S.Ct. 
381, 264 TJ.S. 581, 68 L.Ed. 860. 

for oonslgnmeiLt for sale, 
coilsUrnoir retaining title and right to 
reclaim unsold goods, is not contract 
of sale within contract guaranteeing 


payment for goods sold.—^Hansen 
Service v. Lunn, 283 P. 695, 155 
Wash. 182. 

80. Mass.—Schlessinger v. Dickin¬ 
son, 5 Allen 47. 

28 C.J. p 952 note 29. 

81. N.Y.—^Hudson Trading Co. v. 
Durand, 186 N.Y.S. 187, 104 App. 
Dlv. 248. 

88. Cal.—^Barrett-Hicks Co. v. Glas, 
99 P. 866, 9 CaLApp. 491. 

83- Philippine.—Wise & Co., Ltd. v. 
Kelly, 37 Philippine 696. 

84, Tex.—First Nat Bank v. Miller, 
Civ.App., 277 S.W. 443. 

85- Ky.—^Pittsburgh Plate Glass Co. 
V. Cassidy, 238 S.W. 172, 194 Ky. 
81. ' 

Mich.—^D. L. Pair Lumber Co. v. 
Dewey, 217 N.W. 776, 241 Mich. 
673—Beard v. Hoffman, 95 N.W. 
707, 133 Mich, 624. 

Mo.—Brown & Bigelow v. J. P. Laug- 
head & Co., App., 118 S.W.2d 74. 

86. Neb.—^McCormick Harvesting 

Mach. Co. V. Regier, 74 N.W. 967, 
54 Neb. 528. 

Pa.—G. C. Heberling Co. v. Wake¬ 
field, 161 A. 439, 106 Pa.Super. 100. 
VfiL—^Wellington, Sears & Co. v. 
King, 161 S,E. 889, 167 Va. 767. 

28 C.J. p 952 note 84. 

Renewal note 

The renewal of a note which evi¬ 
denced an Indebtedness does not 
create a new indebtedness or give 
any new credit, and, in an action on 
a letter of credit given in considera¬ 
tion of extension of credit for any 
goods which plaintiff might supply 
fln the future, where it was found 
that the notes described in the com- 
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plaint were renewals of notes for 
goods bought prior to the furnishing 
of the letter of credit, in absolving 
defendant from liability there was 
no error.—^Emerson-Brantingham 

Implement Co. v. Raugstad, 211 P. 
305, 65 Mont. 297. 

87. Neb.—^McCormick Harvesting 
Mach. Co. V. Regier, 74 N.W. 957, 
54 Neb. 628. 

88. Mass.—^Keith v. Thomas, 166 N. 
E. 679, 266 Mass. 566. 

Mich.—Griffin Mfg. Co. v. Mitshkun, 
207 N.W. 814, 233 Mich. 640. 

Wash.—^W. T. Rawleigh Co. v. 
Langeland, 261 P. 93, 145 Wash. 
525. 

28 C.J. p 952 note 36. 

Better held gtiaranty of both exist¬ 
ing and ftitnre credits 
N.Y.—Custeloid Co. v. Graubard, 214 
N.Y.S. 381, 126 Misc. 606. 

89. N.Y.—Delaware; L. & W. R. Co. 
V. Burkhard, 21 N.B. 156, 114 N.Y. 
197, modifying 36 Hun 57. 

28 C.J. p 963 note 37. 

90- N.Y.—^Delaware, L. & W. R. Co. 
V. Burkhard, supra—Delaware, L. 
& W. R. Co. V. Burkard, 8 N.Y.S. 
945. 

91. N.Y.—Delaware, L. & W. R. Co. 
V. Burkhard, 21 N.B. 166, 114 N.Y. 
197, modifying 36 Hun 67—Dela¬ 
ware, L. & W. R. Co. V. Burkard. 
8 N.Y.S. 946. 

92. N.Y.—^Delaware, L. & W. R. Co. 
V. Burkhard, 21 N.E. 156, 114 N.Y. 
197, modifying 36 Hun 67. 

93. Mich.—Sweet v. Newberry, 52 
N.W. 1006, 92 Mich. 516. 

28 C.J. p 953 note 4L 
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Limitation of amount. Unless the terms of the 
guaranty confine it to a single sale,^^ where the 
guaranty is limited to a specified amount, it covers 
not merely the first goods sold but all goods sold 
on credit up to that amount, regardless of when 
sold,and the fact that the principal has purchased 
goods in excess of the amount of the guaranty and 
made pa 3 mients on account®® or payments in excess 
of the amount of the guaranty®^ does not affect the 
guarantor’s liability to the extent of his guaranty, 
for a balance due on account. The fact that the 
guaranty recites that the principal needs “about” a 
specified amount of goods, however, is not such a 
limitation as to relieve the guarantor from liability 
for a greater amount than that specified,®® unless 
the excess is so great that it may be regarded as an 
evidence of bad faith.®® An order authorizing the 
furnishing of supplies to tenants authorizes only 
such supplies as are reasonably needed.^ If the 
guarantor gives his accommodation note for the 
amount of the guaranty, he is liable only for the 
amount of his note, although he afterward buys the 
goods of the purchaser.^ 

Effect of principaVs refusal or inability to accept 
goods. Where the principal contract is entire and 
for a fixed amount of goods, the guarantor, under 
an absolute and unconditional guaranty, is liable 
for the seller’s damage by reason of the principal’s 
refusal to receive a part of the goods, as well as for 


§ 48 

the price of those delivered;® and, where the seller 
has been notified that the principal will, under no 
circumstances, accept the goods, a delivery or ten¬ 
der of delivery is unnecessary in order to charge 
the guarantor but the seller cannot enhance his 
damages by manufacturing goods after being noti¬ 
fied of the buyer’s refusal to receive them.® Where 
the principal contract is divisible, and the guaranty 
is only of payment for articles delivered, the guar¬ 
antor is liable only for such articles and not for 
those which the principal has refused to accept.® 
So, also, a guarantor of pa 3 rments called for by a 
contract of sale is liable only for such payments and 
not for a loss resulting from the inability of the 
principal to perform,*^ or for a loss on materials 
purchased for a part of the contract which is can¬ 
celed. by agreement.® 

§ 48. -Mortgage, Pledge, or Judgment 

The nature and extent of the liability of the guarantor 
of a mortgage, Judgment, or pledge is governed by the 
terms of the guaranty, as construed by the ordinary rules 
of construction. 

Where a guaranty of payment or collection is 
made on an assignment or otherwise, the terms of 
the guaranty, as construed by the ordinary rules of 
construction stated supra § 38, govern the nature 
and extent of the liability of the guarantor of a 
mortgage® or the liability of the guarantor of 


94. Mich.—Foyel v. Blitz, 87 N.W’. 
640, 128 Michu 503. 

R.I.—Twitchell-Champlin Co. v. 

Gertz, 137 A. 145. 

Tex.—Poindexter v. First State Bank 
of Richland, Civ.App., 252 S.W. 

858, 859, quoting: Corpus Juris. 

28 C.J. p 953 note 43. 

95. Ark.—^Meadows v. Roos, 132 S. 
W.2d 818, 199 Ark. 14. 

Mass.—^Mayo v. Bloombergr, 195 N.B. 
99, .290 Mass. 168. 

Tex.—^Poindexter v. First State Bank 
of Richland, Civ.App., 252 S.W. 858, 

859, quoting: Corpus Juris. ! 

28 C.J. p 953 note 44. 

Limitation of amount grenerally see 
infra § 56. 

Solidary liability 

A continuing: g:uaranty of debtor's 
account for merchandise purchased, 
“up to the amount of $300," executed 
by two persons, reciting: that 'T 
. . . bind myself in. solido with 

said debtor for the payment of 
said indebtedness” and “I have here¬ 
unto set my hand and seal,” operat¬ 
ed only to make both gniarantors 
solidarily liable for three hundred 
dollars, not to make each liable for 
three hundred dollars.'-—Georg:e Mo- 
roy Cigar & Tobacco Co. v. Henri- 
ques, IjS^App., 1^4 So. 403. 


90- Mass.—^Vacuum Oil Co. v, 

Smookler, 185 K.E!. 18, 282 Mass. 
361. 

97. Ky.—Ford v. Harris, 43 S.W. 
199, 102 Ky. 169, 19 Ky.L. 1236. 

Tex.—^Poindexter v. First State Bank 
of Richland, CIv.App., 252 S.W. 858, 
859, quoting: Corpus Juris. 

98. Me.—Maine Red Granite Co. v. 
York, 35 A. 1014, 89 Me. 54. 

99. Me.—^Maine Red Granite Co. v. 
York, supra. 

L Ark.—Dillard v. Wilson, 54 S.W. 
2d 294, 186 Ark. 503. 

2 . Neb.—Simms v. Summers, 58 N. 
W. 431, 39 Neb. 781. 

3. Ala.—^Wheeler v. Krohn, 64 So. 
179, 9 Ala.App. 409. 

Mass.—Cumberland Glass Mfg:. Co. 
V. Wheaton, 94 N.F. 803, 208 Mass. 
425. 

28 C.J. p 953 note 49. 

4. Ala.—^Wheeler v. Krohn, 64 So. 
179, 9 Ala.App. 409. 

5. Maas.—Cumberland Glass Mfg:. 
Co. V. Wheaton, 94 N.E. 803, 208 
Mass. 425. 

6 a U.S.--Schaffran v. Mt. Vemon- 
Woodberry Mills, C.aA.N.J., 70 
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F.2d 963, 966, 94 A.I..R. 543, cit- 
ing: Corpus Juris. 

28 C.J. p 954 note 52. 

7. Pa.—^Warner Gear Co. v. Berg- 
doll, 97 A. 1085, 253 Pa. 164. 

8 ;i Pa.—^Warner Gear Co. v. Berg- 
doll, supra. 


9. U.S.—Chicago Title & Trust Co. 
V. Fox Theatres Corporation, C. 
C.A.N.Y., 91 F.2d 907 reversing, D. 
C., 15 F.Supp. 109—^Abraham Lin¬ 
coln Life Ins. Co. v. Reynolds 
Mortg. Co., C.C.A.Tex., 30 F.2d 790, 
certiorari denied Reynolds Mort¬ 
gage Co. V. Abraham Lincoln Life 
Ins. Co., 50 S.Ct. 28. 280 U.S. 670. 
74 L.Bd. 623. 

Cal.—Thorpe v. Story, 73 P.2d 1194, 
10 Cal.2d- 104—McConnell v. Her¬ 
bert, 38 P.2d 781, 2 Cal.2d 66— 
Bechtel v. Wilson, 63 P.2d 1170, 
18 Cal.App.2d 331, rehearing de¬ 
nied 64 P.2d 786, 18 Cal.App.2d 381. 
Conn.—^North End Bank Trust Co. 
V. Mandell, 166 A. 80, 113 Conn. 
241. 

Ill.—Mazur v. Stein, 41 N.B.2d 979, 
314 IlLApp. 529—City Nat Bank & 
Trust Co. V. Burnham, 17 N.E. 2d 
605, 297 I11.APP. 211—Slocum v. 
Harris. 16 N.B.2d 1009, 296 IlLApp. 
362—^Herzon v. Bisenstein, 13 N. 
E.2d 835, 294 IlLApp. 265. 
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La,—^Holmes v. Saen^er Amusement 
Co.. 182 So. 269. 16 La.App. 673. 
Md.—^Walton v. Washlngrton County 
Hospital Ass*n, 18 A.2d 627, 178 
Md. 446, 128 A.L.R. 970. 

Mass.—Security Co-op. Bank v. Cor¬ 
coran, 10 N.R2d 57. 298 Mass. 166. 
N.J.—Ruben v. Jelin, 25 A.2d 276. 
131 N.J.Eq. 299. 

N.Y.—Welsberff v. Ellas, 176 N.E. 
306, 256 N.T. 646, reversing 243 
Isr.T.S. 406, 230 App.Dlv. 195, re¬ 
versing 240 N.Y.S. 80, 136 Mlsc. 
376—Flyer v. Elms Realty Co., 271 
H.Y.S. 181, 241 App.Div. 828, af¬ 
firmed 196 H.B. 608, 267 N.Y. 618— 
In re Campbell’s Estate, 299 N.Y.S. 
461, 164 Mlsc. 640—Amoff v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York, 289 N.Y.S. 833, 160 Mlsc. 209. 
Pa.—^Barratt v. Greenfield, 9 A 2d 
188, 187 Pa.Super. 310. 

S.C.—Welborn v. Cobb, 76 S.E. 691, 
92 S.C. 384. 

28 C.J. p 964 note 68. 

Assignment of mortgages generally 
see the C.J.S. title Mortgages §§ 
344<-388, also 41 C.jr. p 661 note 13 
-p 707 note 42. 

Ouaarair^ of pasnneiLt 

Surety bond conditioned on pay¬ 
ment of note and mortgrage ’’when 
due" was guaranty of payment, not 
merely of collection.—Schlesinger v. 
Schroeder, 245 N.W. 666, 210 Wis. 
403. 

Quaxanty of collection. 

Where guarantor promised to 
make mortgagee whole as to all loss¬ 
es which mortgagee might sustain 
in connection with mortgage loan, 
but provided that the promise' should 
be effective only after the mortgagee 
had exhausted the property itself, 
the guaranty was a "guaranty of 
collection” and not a "guaranty of 
payment”.—In re Wacht’s Estate, 32 
N.Y.S.2d 871. 

"Agreement against ultimate loss” 

Is to be construed and Interpreted as 
being strictly one of "indemnity.”— 
First Trust Co. of Lincoln v. Aire¬ 
dale Ranch & Cattle Co., 286 N.W. 
766, 136 Neb. 621. 

Poredosuxe of second mortgage 
Where first mortgage was fore¬ 
closed under power of sale therein, 
and corporate mortgagee bid in prop¬ 
erty and gave itself a foreclosure 
deed accordingly, the second mort¬ 
gage held by plaintiff as collateral 
security for note was rendered 
worthless and extinguished, and 
plaintiff was thereby "compelled to 
foreclose the second mortgage” with¬ 
in. defendant’s letter promising that 
if plaintiff was compelled to fore¬ 
close second mortgage, defendant 
^ou|d see that plaintiff suffered 
no ^Ipss as result, foreclosure of first 
mortgfige constituting a "compulsory 
of mortgaged property 
}^cld^^lL]dy of second mortgage. 
.-^NationaJ^^Shfwnap* ;Bank of Bos¬ 


ton V. Goldfine, 31 N.B.2d 661, 308 
Mass. 184. 

Merger of mortgage in foreclosure 
decree 

Where a title insurance company 
guaranteed payment of two mort¬ 
gages, which were assigned by hold¬ 
er to another, who afterward ob¬ 
tained a decree rescinding contract, 
under which his assignee repaid pur¬ 
chase money and took a reassign¬ 
ment of the mortgages, which were 
foreclosed in rescission suit, and a 
deficiency resulted at the sale, In 
suit by executrix of original holder 
to recover on the guaranty. It was 
held that on foreclosure the mort¬ 
gages merged in the decree, and the 
guaranty thereafter became one 
guaranteeing the payment of the de¬ 
cree.—^Bradley v. Atlantic Guaranty 
& Title Ins. Co., 121 A. 626, 98 N.J. 
Law 741, affirming 118 A 690, 98 N. 
J.Law 34. 

Agency of guarantor 

(1) The rights and liabilities of 

the guarantor under provisions of a 
contract of guaranty making him the 
exclusive agent of the mortgagee 
with authority to enforce the mort¬ 
gage depend on the terms of the 
guaranty agreement as construed in 
accordance with the general rules 
of construction.—^In re New York 
Title & Mortgage Co.. 297 N.Y.S. 617, 
163 Mlsc. 383—^In re Brooklyn Trust 
Co.. 296 N.Y.S. 1007, 163 Misc. 117— 
In re Lawyers Title & Guaranty Co., 
294 N.Y.S. 877, 162 Misc. 184—In re 
New York Title & Mortgage Co.. 
(Series F-1), 294 N.Y.S. 372, 162 

Misc. 117, 

(2) The assignee of an undivided 
interest in mortgage and guaranty 
policy thereon is bound by such pro¬ 
visions.—^Fisher v. Title Guarantee 
& Trust Co., 26 N.Y.S.2d 960, 176 
Misc. 166, reversed on other grounds 
28 N.Y.S.2d 410, 262 App.Div. 298. 
affirmed 39 N,E.2d 237, 287 N.Y. 276 
—^Kline v. 276 Madison Ave. Corpo¬ 
ration, 268 N.Y.S. 682, 149 Mlsc. 747. 

(3) Right to enforce mortgage 
constitutes "property” of guarantor 
within court ord-er enjoining hold¬ 
ers of mortgage participation certifi¬ 
cates from interfering with superin¬ 
tendent of insurance in his control 
of guarantor corporation’s property. 
—^Kline v. 275 Madison. Ave. Corpo¬ 
ration, supra. 

(4) Such agreements are subject 
to implied condition requiring guar¬ 
antor’s continued performance of 
guaranty.—^People, by Van Schaick, 
V. New York Title & Mortgage Co,, 
268 N.Y.S. 672, 149 Misc. 488, 160 
Misc. 351, affirmed In re People, by 
Van Schaick, 271 N.Y.S. 949, 241 App. 
Dlv. 807, affirmed People, by Van 
Schaick V. New York Title & Mort- 
(grage Co., 191 N.E. 723, 266 N.Y. 30, 
reargument denied and motion grrant- 
ed In re New York Title & Mortgage 

1200 


Co.. 192 N.E. 414, 265 N.Y. 287, mo¬ 
tion granted In re People, by Van 
Schaick, 196 N.E. 126, 266 N.Y. 402. 

(6) Default of the guarantor, al¬ 
though not automatically revoking 
the agency, renders it revocablB, and 
authorizes mortgagee to take over 
the management of the mortgage.— 
People, by Van Schaick, v. New York 
Title & Mortgage Co., 191 N.E. 723, 
266 N.T. 30, affirming In re People, 
by Van Schaick, 271 N.Y.S. 949, 241 
App.Div. 807, which affirmed People 
by Van Schaick v. New York Title 
& Mortg. Co., 268 N.Y.S. 572, 149 
Misc. 488, 160 Misc. 351, and reargru- 
ment denied and motion granted In 
re New York Title & Mortg. Co., 192 
N.E. 414, 266 N.T. 287, motion grant¬ 
ed In re People, by Van Schaick, 195 
N.E. 126, 266 N.T. 402—People, by 
Van Schaick, v. Lawyers’ Title & 
Guaranty Co., 191 N.E. 720, 266 N.Y. 
20, affirming In re People, by Van 
Schaick, 271 N.Y.S. 950, 241 App.Div. 
808, which affirmed People, by Van 
Schaick v. Lawyers’ Title & Guaran¬ 
ty Co., 268 N.Y.S. 664, 149 Misc. 498, 
160 Misc. 174, reargument denied and 
motion granted In re Lawyers' Title 
& Guaranty Co., 192 N.E. 414, 266 N. 
Y. 287, motion gra>nted In re People, 
by Van Schaick, 195 N.E. 126, 266 N. 
Y. 402—In re Brooklyn Trust Co., 
296 N.Y.S. 1007, 163 Misc. 117—Ap¬ 
plication of Brooklsm Trust Co., 296 
N.Y.S. 786, 163 Misc. 131—People, 
by Van Schaick, v. New York Title & 
Mortgage Co., 270 N.Y.S. 26, 160 
Misc. 239—^Nemerov v. New York 
Title & Mortgage Co., 268 N.Y.S. 688, 
149 Mlsc. 797—Kline v. 275 Madison 
Ave. Corporation, 268 N.Y.S. 682, 149 
Misc. 747—Bulnick v. Railroad Fed¬ 
eral Savings & Loan Ass’n, 8 N.Y. 
S.2d 975. . 

(6) This is true where the prin¬ 

cipal amount of the mortgage was In 
arrears, even though interest and 
taxes were not in default and mora¬ 
torium laws precluded maintenance 
of action to enforce guaranty of 
principal.—^In re New York Title & 
Mortgage Co., 278 N.Y.S. 95. 164 

Mlsc. 586. 

(7) The right of the mortgage 
holder to take over and foreclose 
mortgage and receive rents is with¬ 
out prejudice to its right of recovery 
on guaranty.—^People, by Van 
Schaick, v. New York Title & Mort¬ 
gage Co., 268 N.Y.S. 672, 149 Misc. 
488, 160 Misc. 361, affirmed In re 
People, by Van Schaick, 271 N.Y.S. 
949, 241 App.Div. 807, affirmed Peo¬ 
ple, by Van Schaick v. New York 
Title & Mortgage Co., 191 N.E, 723, 
266 N.Y. 30, reargument denied and 
{motion granted In re New York Title 
land Mortgage Co., 192 N.R 414, 266 
N.Y. 287, motion granted In re Peo- 
(ple, by Van Schaick, 196 N.E. 126, 
■266 N.Y. 402. 

(8) Where guarantor assigned 
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bond and mortgragre to corporation, 
which in turn assigrned them to de¬ 
positary under deposit agrreement, 
reserving right to issue participation 
certificates, and corporation issued to, 
guarantor participation certificates 
which wepe subject to guaranty, the 
terms of which made guarantor irre¬ 
vocable agent of certificate holders 
to collect principal and interest on 
bond and mortgage, depositary was 
not entitled to revoke guarantor’s 
agency to collect principal and inter¬ 
est on bond and mortgage, since, al¬ 
though irrevocable agency was re¬ 
vocable on default on gruaranty, right 
of revocation inured, not to deposi- 
t£cry, but to certificate holders, who 
were real owners of mortgrage.—In 
re Prudence Co., C.C.A.N.Y., 89 P.2d 
689. 

(9) So all certificate holders of 
given Issue may by unanimous 
agreement revoke, on guarantor’s de¬ 
fault, guarantor’s exclusive agency 
to enforce collateral, and may sub¬ 
stitute new agent or appoint trustee 
and may incorporate to enforce their 
rights.—^Nemerov v. New York Title 
& Mortgage Co., 268 N.Y.S. 688, 149 
Misc. 797. 

(10) But owner of less than two 
per cent of mortgage indebtedness 
could not alone and without Judicial 
sanction revoke exclusive agency 
vested by his assignor in guarantor 
of mortgage to enforce mortgage.— 
Kline v. 275 Madison Ave, Corpora¬ 
tion, 268 N.Y.S. 682, 149 Misc. 747. 

(11) Some of holders of guaran¬ 
teed certificates seeking control of 
collateral, on default of guarantor 
having exclusive agency to enforce 
collateral, may obtain relief by Ju¬ 
dicial proceeding agrainst other cer¬ 
tificate Holders or by reorganization. 
—^Nemerov y. New York Title & 
Mortgage Co., supra—^Kline v. 276 
Madison Ave. Corporation, supra. 

(12) On default by mortgagor on 
bond and mortgage, mortgagee who 
had transferred and guaranteed per¬ 
formance of conditions of bond and 
mortgage to third person was re¬ 
quired, pursuant to terms of its! 
guaranty to enforce its right as 
mortgagee to rents as agent for as¬ 
signee, to apply for receiver of rents 
of mortgaged property, and, after de¬ 
fault on guaranty, to hold rents so 
collected as triistee for holder of 
bond and mortgage.—Prudential Ins. 
Co. of America v. Liand Estates, C. 
C.A.N.Y., 79 P.2d 196. 

(13) Where guarantor collected 
moneys from property owner under 
circumstances which made it doubt¬ 
ful whether they were paid to it as 
agent under guaranty policy or for 
its own benefit, any question of con¬ 
flict between its duty to serve in¬ 
sured’s interest or its own individual 
interest must be resolved in favor 
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of Insured as cestui.—People; by Van 
Schaick, v. National Title Guaranty 
Co., 273 N.Y.S. 617, 162 Misc. 523. 

(14) So guarantor which bound it¬ 
self to require owner of mortgaged 
property to pay taxes, and thereafter 
took assignment of rents and reim¬ 
bursed Itself thereby for interest 
payments to mortgagee, without dis¬ 
charging unpaid taxes, received 
rents so applied as trust funds for 
benefit of mortgagee to amount of 
unpaid taxes.—People, by Van 
Schaick, V. New York Title & Mort¬ 
gage Co., 191 N.E. 723, 266 N.Y. 30, 
afiirming In re People, by Van 
Schaick, 271 N.Y.S. 949, 241 App. 
Div. 807, which affirmed People, by 
Van Schaick v. New York Title & 
Mortg. Co., 268 N.Y.S. 672, 149 Misc. 
488, 160 Misc. 351, and reargrument 
denied and motion' grranted In re New 
York Title & Mortg. Co., 192 N.E. 
414, 266 N.Y. 287, motion granted In 
re People, by Van Schaick, 196 N.E. 
126, 266 N.Y. 402—People, by Van 
Schaick, v. Lawyers’ Title & Guaran¬ 
ty Co., 191 N.E. 720, 265 N.Y. 20, 
affirming In re People, by Van 
Schaick, 271 N.Y.S. 960, 241 App.Div. 
808, which affirmed People, by Van 
Schaick v. Lawyers’ Title & Guaran¬ 
ty Co., 268 N.Y.S. 664, 149 Misc. 498, 
160 Misc. 174, reargument denied and 
motion granted In re Lawyers’ Title 
& Guaranty Co., 192 N.E. 414, 265 
N.Y. 287, motion granted In re Peo¬ 
ple, by Van Schaick, 196 N.E. 126, 
266 N.Y. 402—In re New York Title 
& Mortgage Co., 297 N.Y.S. 617, 163 
Misc. 383—^In re Lawyers Title & 
Guaranty Co., 294 N.Y.S. 377, 162 
Misc. 184—^In re New York Title & 
Mortgage Co., (Series F-1), 294 N.Y. 
S. 372, 162 Misc. 117—Olvany v. Ny- 
amco Associates, 278 N.Y.S. 242, 164 
Misc. 807—^People, by Van Schaick v. 
National Title Guaranty Co., 273 N. 
Y.S. 617, 152 Misc. 523—People, by 
Van Schaick v. New York Title & 
Mortgage Co., 272 N.Y.S. 384, 161 
Misc. 701. 

(15) Net income of mortgaged 
property paid by owner of premises 
to guarantor of mortgage became 
mortgagee’s property, where guaran¬ 
ty provided for gruarantor’s collec¬ 
tion of mortgage as mortgagee's 
agent and permitted guarantor to re¬ 
tain, as premium, interest collected 
in excess of guaranteed rate.—^Peo¬ 
ple, by Van Schaick, v. Lawyers’ Ti¬ 
tle & Guaranty Co., 268 N.Y.S. 664, 
149 Misc. 498, 150 Misc. 174, affirmed 
In re People, by Van Schaick, 271 N. 
Y.S. 960, 241 App.Div. 808, affirmed 
People, by Van Schaick v. Lawyers’ 
Title & Guaranty Co., 191 N.E. 720, 
265 N.Y. 20, reargument denied and, 
motion granted In re ^Lawyers* Title' 
& Guaranty Co., 192 N.E. 414, 266 N. 
Y. 287, motion granted In re People, 
by Van Schaick, 195 N.E. 126, 266 N. 
Y. 402. 


(16) But balance of rents over and 
above amount of taxes may be re¬ 
tained by guarantor.—^People, by Van 
Schaick, v. New York Title & Mort¬ 
gage Co., 191 N.E. 723, 266 N.Y. 30. 
affirming In re People, by Van 
Schaick, 271 N.Y.S. 949, 241 App.Div. 
807, which affirmed People, by Van 
Schaick v. New York Title & Mortg. 
Co., 268 N.Y.S. 672, 149 Misc. 488, 160 
Misc. 351, and reargument denied 
and motion granted In re New York 
Title & Mortg. Co.. 192 N.E. 414, 266 
N.Y. 287, motion granted In re Peo¬ 
ple, by Van Schaick, 196 N.E. 126, 
266 N.Y. 402—People, by Van Schaick 
V. Lawyers’ Title & Guaranty Co., 
191 N.E. 720, 266 N.Y. 20, affirming 
In re People by Van Schaick, 271 N. 
Y.S. 960, 241 App.Div. 808, which 
affirmed People, by Van Schaick, v. 
Lawyers’ Title & Guaranty Co., 268 
N.Y.S. 664, 149 Misc. 498, 150 Misc. 
174, reargument denied and motion 
granted In re Lawyers’ Title & Guar¬ 
anty Co., 192 N.E. 414, 263 N.Y. 287, 
motion grranted In re People, by Van 
Schaick. 196 N.E. 126, 266 N.Y. 402. 

(17) Guarantor, which was not in 
default when it used moneys paid 
it by mortgagor without specif^ng 
how they should be applied, to reim¬ 
burse itself for interest advanced to 
holder of bond and mortgrage gruar- 
anteed, and to pay latter interest 
due, and which acted with reasonable 
promptness and attempted in good 
faith to compel payment of taxes by 
mortgagor, was not liable to account 
to such holder for such moneys on 
ground that they should have been 
applied to payment of taxes.—^In re 
Bond & Mortgage Guarantee Co., 280 
N.Y.S. 260, 246 App.Div. 744, affirmed 
In re People, by Van Schaick, 200 N. 
E. 302, 270 N.Y. 627. 

(18) Furthermore, where title 
company Issued and guaranteed 
mortgage participation certificates, 
mortgagors were required to pay 
taxes and other charges, company 
was exclusive agent to enforce mort¬ 
gages, taxes and other charges were 
unpaid, and mortgagors periodically 
deposited fixed sums for application 
toward fixed charges as company 
saw fit, application of such funds to 
reimburse company for interest ad¬ 
vancements was proper, unless funds 
represented rents or income of mort¬ 
gaged properties.—In re New York 
Title & Mortgage Co., 297 N.Y.S. 617, 
163 Misc. 383. 

(19) Where contract authorized 
guarantor to collect interest and 
principal and to buy in property at 
foreclosure sale in mortgage holder’s 
name, guarantor was not entitled to 
take title in name of guarantor's 
subsidiary, and, where it did so, 
mortgage holder was entitled to im- 
(mediate conveyance from insolvency 
receivers of subsidiary. Where sub¬ 
sidiary^ on foreclosure, took posses- 
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a judgment or decree.^® Thus a guaranty of the 
collectability of a mortgage, or that it will be paid 
when due, or that the assignor will make good any 
deficiency, generally puts the assignor in the posi¬ 
tion of a surety for the payment of the debt,^^ and 
covers the entire debt secured by the mortgage with 
interest and this rule applies notwithstanding 
there is no bond accompanying the mortgage and 
the mortgagor is not liable beyond the mortgage.l^ 
Where mortgaged premises are conveyed in whole 
or in part for the release of the mortgage and the 
cancellation of bonds, the land does not in any sense 
represent the original indebtedness so that, if it 
subsequently sells at a less ratio of value than the 
par of the mortgage bonds, an agreement guaran¬ 
teeing the full payment of the bonded indebtedness 
may be resorted to.^^ The guarantor of payment 
of a mortgage or of mortgage bonds is bound by a 
provision in the mortgage for accelerating the date 
on which the mortgage debt becomes due in case of 
default, where the terms of the mortgage are incor¬ 
porated into the guaranty,^5 as by reference,^® or 
where the guaranty expressly makes all terms of 
the mortgage binding on the guarantorA^ 

A guaranty of a judgment generally is that it is 
valid,i* and that it shall be paid, and not that it 
shall be of a certain amount and, on the judg¬ 
ment proving invalid, the measure of damages is the 
amount paid for it, with interest thereon.^O A 
guaranty of payment of such judgment as the guar¬ 
antee shall recover against a third party covers 
whatever judgment the third party becomes bound 
by in the matter, notwithstanding there are irregu¬ 
larities which might vitiate it on appeal or certio¬ 


rari.2i 

Pledge, A promise by a third person that certain 
property to be pledged by a borrower with the lend¬ 
er as security for loans shall not be misapplied or 
diverted to any other purpose, and that if any de¬ 
fault or misappropriation of the property so pledged 
shall be made the promisor shall make good any 
deficiency and fully satisfy the stipulations con¬ 
tained in warehouse receipts and vouchers for the 
property pledged, is' a guaranty simply against a 
diversion or misappropriation of property which 
shall be pledged. Such a guaranty does not cover 
the risk of a false or fictitious pledge. A guarantor 
against the risk of a pledgor, imposing false and 
spurious security on the pledgee without his fault, 
does not take the risk of a waiver by the pledgee 
of any security; nor does such a guarantor assume 
the risk of an acceptance of security known by the 
pledgee to be spurious.^ 2 A contract whereby guar¬ 
antors agreed that the premium on a pledged life 
insurance policy would be paid and authorized the 
pledgee to pay the premium at its option and de¬ 
mand reimbursement obligates the guarantors to 
prevent the policy from lapsing, and imposes on 
them liability of damages in the event of a 
breach.^® 

§ 49 . -Building Contracts 

The nature and extent of the liability of the guarantor 
of the performance of a building contract depend on the 
terms of the particular guaranty. 

The nature and extent of a guarantor’s liability 
under a guaranty of the performance of a contract 
to manufacture and deliver certain articles,24 or to 
construct a building or other structure,25 or under a 


Ion of property, subsidiary’s right to 
rents ceased on guarantor’s default 
in interest, so that rents collected by 
subsidiary thereafter were received 
as trustee for mortgage holder, and 
latter was entitled thereto without 
making demand, and where rents 
were traceable into hands of subsi¬ 
diary’s insolvency receivers, receiv¬ 
ers were reQuired to account therefor 
to mortgage holder.—^Fearey v. Wil¬ 
liams, C.aA.N.T., 72 F.2d 268. 

10. Ill—Snow V. Baker, 8 Ill. 268. 
Ind.—^EYash v. Polk, 67 Ind. 66. 

28 C.J. p 954 note 69. 

Assignment of Judgments generally 
see the C.J.S. title Judgments §§ 
512-680, also 34 C.J. p 636 note 70 
-p 663 note 31. 

11. N.T.—Curtis V. Tyler, 9 Paige 
432. 

ISL' N.T.—Stillman v. Northrup, 17 
N.D. 879, 109 N.T. 473. 

28 C^.Jr. P 964 note 61. 


13. Pa.—^Waters v. Chase, 21 A. 
8$2, 142 Pa. 463. 

1-4. N.T.—Miller v. Rinehart, 23 N. 

B. 817, 119 N.T. 368, affirming 1 
N.T.S. 182. 

15. Mass.—Charlestown Five Cents 
Sav. Bank v. ZefC, 176 N.B. 191, 275 
Mass. 408. 

Accrual of liability of gruarantor 
when maturity of debt is acceler¬ 
ated by default in payment of in¬ 
terest or installments generally 
see infra $ 66. 

16. Mass.—Charlestown Five Cents 
Sav. Bank v. Zeff, 176 N.B. 191, 275 
Mass. 408. 

17. U.S.—Independence Indemnity 
Co. v. Central Farmers* Trust Co., 

C. C.A.Pa., 61 P.2d 909. 

ISL Wis.—^Duecker v. Goeres, 80 N. 
W. 91, 104 Wis. 29. 

19- Pa.—Oyster v. Waugh, 4 Watts 
168. 


20 . Wis.—^Duecker v, Goeres, 80 N. 
W. 91, 104 Wis. 29. 

Amount of recovery generally see 
infra §§ 66-68. 

21 . Me.—^Hunt v. Card, 47 A. 921, 
94 Me. 386. 

22 . N.T.—Farmers’ & Mechanics’ 
Nat Bank v. Lang, 87 N.T. 209, 
reversing 22 Hun 372. 

23. N.T.—Conlew, Inc., v. Kauf- 
mann, 199 N.B. 767, 269 N.T. 481, 
reversing 278 N.T.S. 616, 243 App. 
Div. 761. 

24. U.S.—Benjamin v. Hillard, N.T., 
23 How. 149, 16 L.Bd. 518. 

28 C.J. p 966 note 73. 

25. U.S.—^Pennsylvania R. Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.Pa., 81 F.2d 626, cer¬ 
tiorari denied Fidelity & Deposit 
Co. of Maryland v. Pennsylvania 
R. Co.. 66 S.Ct 683, 298 U.S. 661,. 
80 L.Bd. 1386. 

Ark.—^Kaucher, Hodges & Co. v. 
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guaranty of pa 3 anent for work performed under 
such a contract,2 6 or for materials furnished to the 
contractor or a subcontractor,depend on the 
terms of the particular guaranty. One who guaran¬ 
tees the completion of a building in a manner spec¬ 
ified is liable for a defect in the foundation of the 
building which had been completed before the guar¬ 
anty was made, where he was informed of the de¬ 
fect at the time and the guarantee was not.^^ 
Where the guarantor of payment under a building 
contract is a secret owner, the guaranty does not 
merge or exclude the implied obligations so as to 
prevent contractors from holding him liable as 
owner.29 A provision in a building contract for a 
guaranty from a subcontractor cannot be extended 
by the subcontractor to a contract between himself 
and one furnishing labor and material, unless he 
expressly stipulates therefor.^O 

§ 50. - Leases 

In determining the nature and extent of the guar¬ 
antor's iiability under a guaranty of the payment of rent 
or the performance of other provisions of a lease, the 
generai rules of construction apply, and the contract will 
be strictly construed to impose only those burdens clear¬ 
ly within its terms. Where such Is the intention of the 
parties, the guaranty applies only to rents accruing 


§ 50 

after Its execution and prior to the termination of the 
lease by act of the landlord; and under some circum¬ 
stances the guarantor may be liable where the tenant 
holds over after expiration of the original term. 

The general rules of construction, stated supra § 
38, apply in determining the nature and extent of a 
guarantor’s liability under a guaranty of the pay¬ 
ment of rent under a lease,or under a guaranty 
of the performance of other provisions of the 
lease.32 The liability of the guarantor of the ten¬ 
ant is measured by that of the principal, and will be 
so construed,®3 and the contract will be strictly 
construed to impose only those burdens clearly 
within its terms.®^ Where such is the apparent in¬ 
tention of the parties, the guaranty should be ap¬ 
plied only to rentals accruing after the execution 
of the guaranty,®® although a contemporaneous as¬ 
signment expressly includes prior and future 
rents.®® A guarantor is not liable for rent which 
accrues after the lease has been terminated by act 
of, or with the consent of, the lessor;®"^ and where 
the guaranty is for a certain period, and for a cer¬ 
tain further period in .case the lease is renewed in a 
prescribed manner, and after the expiration of the 
first period the lessee holds over without renewing 
the lease in the manner prescribed, the guarantor 


Buckeye Cotton Oil Co., 238 S.W. 1, 
152 Ark. 249. 

Pa.—In re Leonard's Estate, 22 A. 2d 
676, 343 Pa. 198. 

28 C.J. p 955 note 74. 

Guaranty or warranty of building: 
contracts grenerally see Contracts 
§§ 210, 494 b (3). 

Guaranty of work by contractor for 
public improvements see the C.J.S. 
title Municipal Corporations S 1193, 
also 44 C.J. p 395 note 66-p 397 
note 1. 

Owner voluntarily paylnff claims 
not legraUy enforceable against prop¬ 
erty cannot recover therefor from 
guarantor of performance of build¬ 
ing contract.—^New York Indemnity 
Co. V. May, 296 P. 314, 37 Arlz. 462. 
XdablUty coextensive with that of 
principal 

Instrument guaranteeing perform¬ 
ance of building contract was not 
technically a bond, which must state 
fixed penalty; and guarantor's lia¬ 
bility was coextensive with that of 
principal.—New York Indemnity Co. 
V. May, supra. 

AiOxmative covenants 

On breach of guaranty contract, 
obligor's liability for performance 
of affirmative covenants to complete 
a building becomes absolute, enti¬ 
tling obligee to recover cost of per¬ 
formance where obligor refuses per¬ 
formance.—Crump & Trezevant v. 
Continental Casualty Co., 65 S.W.2d 
762, 165 Tenn. 473. 

26. CaL—^Anderson v. Fidelity Un¬ 


ion Casualty Co., 29 P.2d 865, 137 
CaI.App. 37. 

N.J.—Borus Waton, Inc., v. Henn 
158 A, 484, 108 N.XLaw 614, 81 
A.L.R. 1208. 

Wash.—Sherman v. Western Const. 
Co., 127 P.2d 673—^Western Const 
Co. V. Austin, 99 P.2d 932, 3 Wash. 
2d 58. 

28 C.J. p 955 note 75. 

27- Wash.—Sherman v. Western 

Const Co., 127 P.2d 673—Western 
Const Co. V. Austin, 99 P»2d 932, 
3 Wash. 2d 68. 

28 C.J. p 955 note 76. 

28. Mass.—^Norway Plains Sav. 
Bank v. Moors, 134 Mass. 129. 

29. Conn.—Goldfarb v. Cohen, 102 
A. 649, 92 Conn. 277. 

80. Peu—W€trren-Ehret Co. v. Byrd, 
69 A. 761, 220 Pa. 246. 

31. U.S.—^In re Paramount Publlx 
Corporation, C.C.A.N.Y., 86 F.2d 

735. 

Cal.—^Davenport v. Stratton, App., 
132 P.2d 588. 

Ill.—Kagan v. Glllett, 269 IlLApp. 
311. 

Mass.—Boston Box Co. v. Rosen, 160 
N.B. 177, 264 Mass. 331. 

Mo.—Pomeroy v. Strauss, App., 76 
S.W.2d 868. 

N.J.—^Margolius v. Fleming, 143 A. 

719, 6 N.J.Misc, 1033. 

N.Y.—^Fidelity-Phlladelphia Trust Co. 
V. D. & D. Electric Co.; 9 N.Y.S.2d 
446. 

28 C.J. p 966 note 81. 
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32. III.—Willoughby Tower Bldg. 
Corporation v. Bn‘»5lnger, 34 N.B. 2d 
723, 310 IlLApp. 635. 

N.Y.—Kirsten v. Chrystmos, 14 N.Y. 
S.2d 442. 

Wis.—Sells Inv. Co. v. Promoters 
of Federated Nations of World, 222* 
N.W. 812, 197 Wis. 476. 

28 C.J. p 956 note 82. 

33. Ohio.—Spitz V. Nunn, 171 N.B. 
117, 118, 34 Ohio App. 397, citing- 
Corpus Juris. 

36 C.J. p 306 note 74. 

3«labilitv coextensive with term of 
lease 

The liability of guarantor*! endors¬ 
ing lease is coextensive with term’ 
provided for in the lease.—^Home 
Owners' Loan Corporation v. Strongs* 
Inc., S.D., 6 N.W.2d 446. 

34. N.J.—Colonial Land Co. v. As- 
mus, 81 A. 367, 82 N.J.Law 28. 

36 C.J. p 306 note 75. 

35. Cal.—Skinkle v. American Nat.. 
Bank, 171 P. 967, 37 CaI.App. 225. 

28 C.J. p 956 note 83. 

36. Cal.—Skinkle v. American Nat. 

I Bank, supra. 

37. CaL—^Maurice Mercantile Co. 
American Employers' Ins. Co., 35 
P.2d 1047, 140 CaLApp. 364. 

Colo.—^Barlow v. Hoffman, 86 P.2d 
239, 103 Colo. 286, 120 A.L.R. 552. 
Ill.—Snell v. Owen, 63 IlLApp. 377^ 
28 C.J. P 966 note 85. 

Putting third person into possession 
Tex.—Keton v. Silbert, Civ.App., 26C 
S.W. 316. 
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is not liable for any sums due for the time after 
the first period.®? Where a lease for a specified 
term gives the lessee the option of holding over for 
an additional term, however, a guaranty of such 
lease covers rent accruing after the specified 
term,®® but this rule does not apply where the lease 
provides that if the tenant with the consent of the 
landlord holds over without modification of the 
lease or without entering into any subsequent lease 
he shsill be considered a hold-over tenant on a 
month-to-month basis;**® and although a guaranty 
provision in the original lease between the parties 
by its terms extends to renewals of the lease, the 
guarantor is not liable for a balance due under a 
subsequent lease separate and independent of, and 
containing terms different from, the first lease.^^ 
Where the guarantor’s obligation is to pay all rent, 
the fact that his liability is limited to a certain 
amount does not limit it to the first rent, to that 
amount, which accrues under the lease.*® Where a 
purchaser of all of a company’s stock agrees to as¬ 
sume all “current liabilities,” he is liable for month- 
. ly pa 3 nnents of rent under a lease existing at the 
time of the guaranty.**® 

Effect of assignment of lease. Where a guaran¬ 
tor of rent consents to an assignment of the term 
by the lessee, it is not a new guaranty, but only a 
consent to remain bound according to the original 
undertaking,** and hence, in an action thereon, he 
is entitled to prove payments made prior to the as¬ 
signment in discharge of his obligation.*^ Even 
where, in a guaranty of payment, a stipulation for 
an assignment thereof is a condition concurrent 


with the guarantor’s undertaking to pay, an action 
on the guaranty is not defeated by a waiver of the 
condition.*® 

§ 51. Limitation to Principal Obligor 

A guaranty covers only the debts or obligations of the 
principai designated therein. 

The principal obligor or debtor, whose obligation 
or debt is covered by the guaranty, is determined 
from the terms thereof.**^ A guaranty for the acts 
or debt of one will not be extended to those of an¬ 
other;*® and a guaranty of accounts due to one 
personally will not cover accounts carried by him 
for a disclosed principal.*® A guaranty of advanc¬ 
es to a firm will not cover advances made to in¬ 
dividual members of such firm,®® or advances made 
to the firm after a change therein and where the 
guaranty expressly names a certain person as the 
one to whom credit is to be extended the guaranty 
will not cover credit extended to a firm of which 
such person is a member.®® A guaranty of loans 
to certain persons jointly does not cover loans made 
to them as individuals.®® 

§ 52. Limitations as to Place 

Where a guaranty is restricted to obligations arising 
frotn transactions occurring at a particular place, it will 
not cover obligations arising from transactions occurring 
elsewhere. 

Where either the principal contract®* or the con¬ 
tract of guaranty®® names the place where the 
transactions between the principal parties are to 
occur, the limitation must be observed. • Thus, al- 


38. Minn.—Cushlngr v. Cable, 60 N. 
W. 891, 48 Minn. 3. 

39. Ill.—Kagan v. Gillett, 269 Ill. 
App. 311. 

N.Y.—Jones & Brindisi v. Breslaw, 
164 N.B. 887, 260 N.Y. 147, revers¬ 
ing in part and affirming in part 
228 N.Y.S. 493, 223 App.Dlv. 454. 
28 CJ. p 966 note 87. 

4a ai). —^Home Owners' Loan Cor¬ 
poration V. Strongs* Inc., 6 N.W. 
2d 446. 

41. N.Y.—In re Hecht's Estate, 246 
N.Y.S. 629, 138 Misc. 378. 

4fit. Cal.—Sinnige v. Oswald, 148 P. 
203, 170 Cal. 56. 

Mich.—Richard v. Lee, 171 N.W. 382, 
205 Mich. 92. 

43. Colo.—Shaffer v. George, 171 P. 
881, 64 Colo. 47. 

4^ Mo.—^Piaster v. Drozds^ 164 S. 
' W. 441, 171 Mo.App. 604. 

45. Mo.—^Plester v. Drozda, supra. 

46. 'Mass.—C. B, Osgood Co. v. 

,N.B. 208, 173 Mass. 135. 

47. Wis.—^Mitchell St. State Bank v. 


Proedtert, 170 N.W. 822, 169 Wis. 

120 . 

28 C.J. p 967 note 93. 

48. Utah.—Lester Piano Co. v. Rom¬ 
ney, 126 P. 326, 41 Utah 436. 

28 C.J. p 967 note 94. 

49. N.Y.—^Painter v. Fletcher, 178 
N.Y.S. 266, 189 App.Biv. 165, appeal 
dismissed 127 N.B. 917, 228 N.Y. 
678. 

Sa U.S.—Cremer v. Higginson, C.C. 
Mass., 6 P.Cas.No.3,383, 1 Mason 
323. 

61. N.Y.—Birch v. De Rivera, 6 N. 

Y.S. 206, 63 Hun 367. 

Wash.—^Lumberman's Bank & Trust 
Co. V. Sevier, 270 P. 291, 149 Wash. 
118. 

Contract extended to heirs and sno- 
cessors 

Contract of guaranty for benefit of 
partnership, providing that benefits 
and obligations should extend to 
successors and assigns, was not ex¬ 
tended to corporation subseguently 
organized by guarantor, and operat¬ 
ing simultaneously with partnership. 
—General Motors Acceptance Corpo¬ 
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ration v. Gandy, 253 P. 137, 200 Cal. 
284. 

52. Mans.—^Zeo v. Loomis, 141 N.B. 
115, 246 Mass. 366. 

28 C.J. p 967 note 98. 

53. N.Y.—^Ete.milton Trust Co. v. 
Shevlin, 141 N.Y.S. 232, 156 App. 
Div. 307, affirmed 109 N.B. 1077, 
216 N.Y. 736. 

64. Wis.—^Wheeler v. Brown, 26 N. 
W. 427, 26 N.W. 564, 65 Wis. 99. 

28 C.J. p 967 note 1. 

65. Mich.—^Hopkins v. Briggs, 2 N.W. 
199, 41 Mich. 175. 

28 C.J. p 967 note 2. 

Place recited merely to identify prizu 
oipal 

'Where a written guarantee re- 
guests one to sell and deliver goods 
to a designated person, 'hf** a stat¬ 
ed address, specifying the address is 
to identify the person who is to re¬ 
ceive the credit and not to restrict 
the sale and delivery of goods to 
that particular location. 

Ill.—Field v. Haish, 85 UlJ^pp. 164. 
Pa.—^Kiddies Pal v. Waxman, 27 Del. 
Co. 244. 
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though the guaranty contains no express limitation 
as to time or place, if it is executed to enable a per¬ 
son to procure goods for a particular purpose at a 
certain location it cannot be extended to the credit 
of such perspn after he has ceased to do business at 
that place and while conducting business of the 
same kind in another place.® 6 

§ 53. Commencement and Duration 

A guaranty ordinarily commences to operate against 
-the guarantor from the time it is accepted and acted 
on, and continues during the time expressly or impliedly 
provided for In the guaranty. If the contract does not 
expressly state the duration of liability, It may generally 
be assumed to be Intended to extend for at least a rea¬ 
sonable time. 

Ordinarily a guaranty commences to operate as 
against the guarantor from the time it is duly ac¬ 
cepted and acted on by the guarantee,^^ and con¬ 
tinues during such time, and such time only, as is 
expressly or impliedly provided for in the contract 
of guaranty,®^ unless otherwise terminated before 


the expiration of such time in accordance with the 
principles discussed supra §§ 35-37. The general 
rules of construction, considered supra § 38, are 
applicable in determining the intention of the par¬ 
ties as to the commencement and duration of the 
guarantor’s liability.®® Where the duration is not 
expressly stated, it must be determined from all the 
circumstances according to the reasonable inferenc¬ 
es presumably entertained by normal business 
men,®® and it may generally be assumed that a 
guaranty was intended to run for at least a reason¬ 
able time.®^ Even if on the face of the contract 
there is room for a construction that the guar¬ 
anty is to run for a certain period, where such pe¬ 
riod is so short as to prevent the guaranty from 
having any practical service the contract will be 
construed as one for a reasonable time if the acts 
of the parties or other extrinsic facts justify such 
a construction.®2 If, however, it appears that the 
parties intended that the guaranty should continue 
for an indefinite time, it will be operative until 
rightfully revoked or otherwise terminated.®® 


56. Okl.—^Thomas v. Belcher, 87 P.2d 
1084. 1086, 184 Okl. 410, citing: Cor- 
PTL8 Juris. 

Furst V. Bury, 249 N.W. 732, 
61 S.D. 418. 

28 C.J. p 967 note 3. 

57. Wis.—^Thiensville Creamery Co. 
V. HIckcox, 162 N.W. 660, 166 Wis. 
537. 

28 C.J. P 967 note 5. 

Acceptance and notice thereof see 
supra §§ 9-14. 

“Althougrh his liability may be 
secondary, there is a continuing lia¬ 
bility under the obligation from the 
inception of the Instrument.”—Nich¬ 
ols V. Harsh, 209 N.W. 297, 299, 202 
Iowa 117. 

58. U.S.—Guerra v. American Co¬ 
lonial Bank of Porto Rico, C.C.A. 
Puerto Rico, 21 F.2d 56, certiorari 
denied American Colonial Bank of 
Porto Rico V. Guerra, 48 S.Ct. 140. 
276 U.S. 567, 72 L.Bd. 430. 

Mass.—Zimetbaum v. Berenson, 166 
N.B. 719, 267 Mass. 260. 

Miss.—J. R. Watkins Co. v. Buchan¬ 
an, 116 So. 773, 149 Miss. 483. 
Mo.—Wood V. Utter. 77 S.W.2d 832, 
229 Mo.App. 309. 

N.Y.—Yonkers-Cameo, Inc., v. Shus- 
terman, 16 N.Y.S.2d 260. 

28 C.J. p 957 note 6. 

Termiuatiou implied 

(1) Contract whereby majority 
stockholders guaranteed stockholder 
dividends was held impliedly condi¬ 
tioned that dividends were to con¬ 
tinue only as long as corporation ex¬ 
isted and was not dissolved on ac¬ 
count of neglect or mismanagement 
by majority stockholders.—^Butter- 
worth V. Tellier, 47 S.W.2d 693, 186 
Ark. 367. 


(2) Where guaranty restricted 
guarantor's obligation on gasoline 
and oil until such time as guarantee 
would place principal on credit list, 
gniarantee was obligated to determine 
within reasonable time whether to 
extend credit to principal.—Texas 
Co. V. Couvillon, La^App., 148 So. 296. 
For life of principal contract 

(1) A guaranty of the obligations 
of the principal under the principal 
contract does not impose liability on 
the guarantor jPor obligations of the 
principal to the guarantee arising 
after the expiration of the contract. 
—^Aluminum Cooking Utensil Co. v. 
Craig. 238 P. 472, 110 Okl. 277. 

(2) So a guarantor of rent, under 
a lease for a year and from year ,to 
year until either party should give 
notice of termination, could not re¬ 
lieve himself of liability for rent ac¬ 
cruing after first year by giving no¬ 
tice to lessor that he would termi¬ 
nate guaranty at end of such year, 
since the guaranty gave him no right 
to terminate it as long as the con¬ 
tract of lease endured.—Spring v. 
Leahy, 150 N.S3. 843. 264 Mass. 614. 
43 A.L.R. 1203, 

Duzlixg existence of option 

Under gruaranty agreement where¬ 
by defendant agreed that “during 
existence of a certain option agree¬ 
ment” concerning right to purchase 
stock defendant would guarantee 
payment of certain salary to plain- 
tllC’s assignor, period contemplated 
by Quoted phrase ended on accept¬ 
ance of continuing offer comprehend¬ 
ed in option which then ripened into 
a mutually binding agi;eement of 
sale.—^chlein v. Gairoard, 22 A. 2d 
539, 127 N.J.Law 368. 
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trntil principal’s incorporation 
A guarantor of invoices, until in¬ 
corporation of debtor, was not liable 
for services rendered after incorpo¬ 
ration.—Jules P. Storm & Sons v. 
Blanchet. 166 N.B. 353, 120 Ohio St. 
13. 

59. Ohio.—Jules P. Storm & Sons 
V. Blanchet, supra. 

“TUI maturity” 

Term “till maturity,” when used in 
contract gniaranteeing note, means 
“at maturity,” where that is im¬ 
port of context under circumstances 
showing that any other interpreta¬ 
tion would make guaranty inopera¬ 
tive.—^Lancaster Farmers* State 
Bank v. Buckner, 198 N.W. 1016, 112 
Neb. 126. 

ea Mass.—Zeo v. Loomis, 141 N.F. 
115, 246 Mass. 366. 

61. Mass.—^Agricultural Nat Bank 
of Pittsfield V. Brennan, 3 N.B, 2d 
769, 295 Mass, 325—^Zeo v. Loom¬ 
is. 141 N.B. 116, 246 Mass. 366. 

Elapsed time held not unreasonable 
Mass.—^National Shawmut Bank of 
Boston V. Goldftne, 81 N.B.2d 561, 
308 Mass. 184. 

62. Conn.—Clark v. Merriam, 25 
Conn. 676. 

63. Ga.—Guggenheimer & Co. v. Gil¬ 
more, 116 S.B. 67, 29 Ga.App. 540. 

Wis.—Thiensville Creamery Co. v. 
Hickcox, 162 N.W. 660, 166 Wis. 
637. 

Lapse of time negatived as terminat¬ 
ing factor 

Where a guaranty provides that 
“nothing shall affect” the liability of 
the guarantors except notice of 
withdrawal by a guarantor, or the 



GUARANTY 


38 C.J.S. 


§ 53 

Prospective or retrospective operation. Unless 
a contrary intent appears by express words or by 
necessary implication, a guaranty is prospective and 
not retrospective in operation, and is security for 
the performance of something in the future.®^ 

§ 54. - Continuing or Noncontinuing 

Guaranties 

a. Operation generally 

b. Construction as continuing or non¬ 

continuing 

a. Operation Generally 

A continuing guaranty covers all transactions. In¬ 
cluding those arising in the future, which are within the 
description or contemplation of the agreement. 

A continuing guaranty-covers all the transactions, 
including those arising in the future, which are 
within the description or contemplation of the 
agreement, until the expiration or termination of. 
the guaranty.®^ 

b. Construction as Continuing or Noncontinu¬ 

ing 

(1) In general 

(2) Where terms ambiguous 

(1) In General 

If a guaranty Is clear and unambiguous with respect 
to whether it Is continuing or noncontinuing It will be 
construed accordingly. 


If a guaranty is not ambiguous and is clearly a 
continuing®® or a noncontinuing®*^ one it will, of 
course, be construed and treated accordingly. 

(2) Where Terms Ambiguous 

(a) In general 

(b) Where neither time nor amount lim¬ 

ited 

(c) Where amount, but not time, limited 
(a) In General 

Where the language of a guaranty leaves a doubt 
as to whether the guaranty Is continuing or noncon¬ 
tinuing In character, that construction should be adopt, 
ed which best accords with the Intention of the parties as 
manifested by the terms of the guaranty taken In con¬ 
nection with the surrounding circumstances, or by the 
practical construction given to the guaranty by the par¬ 
ties. 

Where, by reason of the phraseology employed 
and the circumstances under which a particular 
guaranty is given, the guaranty is ambiguous or 
doubtful, it is often a nice and difficult question 
whether or not a guaranty is a continuing one,®® 
and there is no special rule by which such a ques¬ 
tion can be determined;®® and little aid is to be de¬ 
rived from the adjudged cases, since they turn on 
the peculiar phraseology of the particular guaran¬ 
ty.*^® According to some decisions following the 
rule of strict construction discussed -supra § 38, 
a guaranty given to enable a third person to obtain 
credit will not be construed as continuing beyond 


surrender or cancellation of the 
guaranty by the guarantee, mere 
lapse of time will not terminate the 
contract.—^Midland Nat. Bank of Min¬ 
neapolis V. Security Elevator Co., 
200 N.W. 861, 161 Minn. 30. 

Conthming gnaranties for an in¬ 
definite period are within this rule. 
N.J,—^Aeolian Co. v. Shapiro, 147 A. 

433, 7 N.J.Misc. 862. 

S.D.—^Himing v. Jacobsen, 213 N.W. 
605. 61 S.D. 270. 

64. CaL—^Hart, Schaffner & Marx v. 
Vaughn, 62 P.2d 377, 17 Cal.App.2d 
616—^Bank of America Nat. Trust 
& Savings Ass*n v. Kelsey, 44 P. 
2d 617, 6 Cal.App.2d 346. 

Minn.—Goodhue County Nat. Bank of 
Red Wing v. Larson, 219 N.W. 464, 
174 Minn. 383. 

Mont.—^Emerson-Brantingham Imple¬ 
ment Co. V. Raugstad, 211 P. 306, 
66 Mont. 297. 

Neb.—City Nat. Bank of Lincoln v. 
Denslow, 209 N.W. 264, 114 Neb. 
600. 

Tex—^Thomson v. Collins, Civ.App., 
.2!a!7 S.W. 616. 

28«C.J.> P .889 notes 82, 33. 

Rule^as-applied to guaranty of: 
a^'notes see supra 4 46. 


Indebtedness In general see supra 
S 46. 

Sales and credits see supra § 47. 

A guaranty xnay be antedated so 
as to embrace a particular trans¬ 
action, where no fraud or mistake is 
shown.—^Abrams v. Pomeroy, 13 Ill. 
133. 

A guaranty xnay exclude future 
transactions and embrace only pres¬ 
ent ones.—Keith v. Thomas, 165 N.E 
679, 266 Mass. 666. 

66. N.T.—Bank of U. S. v. Chem¬ 
ical Bank & Trust Co., 246 N.T.S. 
695, 140 Misa 394. 

“Continuing guaranty” defined see 
supra S 7. 

Operation as to particular obligations 
see supra S3 44-60. 

66. La.—^U. S. ex rel. Landry v. 
National Surety Co. of New York, 
187 So. 9, 191 La. 1017. 

Mich.—Krekel v. Thomasma, 238 N. 
W. 265, 256 Mich. 283, 81 A.L.R. 
786. 

28 C.J. p 958 note 11. 

Xdxnitatlon on amount 

A guaranty which stated that it 
was limitei^ to a certain amount, ap¬ 
plying to all sales from the date of 
its execution until revoked, but that 
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no payment was to be made under 
the guaranty until a specified date, 
was a continuing guaranty and not 
one limited to a single transaction. 
—^William Pllene’s Sons Co. v. Loth- 
rop, 137 N.E. 256, 243 Mass. 214. 

Effective until obligation sa-fcisfled 
A recital in the guaranty that it 
will remain in full force and effect 
until the principal debt or obligation 
is paid or performed is not a con¬ 
tinuing guaranty in the sense In 
which those words are ordinarily 
used, as a succession of liabilities 
for which the guarantor becomes re¬ 
sponsible.—^Mutual L. Ins. Co. v. U. 
S. Hotel Co., 144 N.Y.S. 476, 82 Misc. 
632. 

67. Va.—People’s Bank of Rural Re¬ 
treat V. People’s Nat. Bank of Ab¬ 
ingdon. 139 S.B. 325, 148 Va. 651. 

6& N.T.—^Whitney v. Qroot, 24 
Wend. 82. 

69. N.C.—^Hickory Novelty Co. v. 

Andrews, 123 S.B. 314, 188 N.C. 69. 
28 C.J. p 958 note 14. 

7a N.T.—White’s Bank v. Myles, 73 
N.Y. 335, 29 Am.R. 167. 

28 aj. p 958 note 16. 
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the first transaction unless the terms of the con¬ 
tract plainly import such a liability ;7l and in a 
doubtful case the presumption should be against the 
construction that the guaranty is a continuing 
oneJ2 Other decisions, however, favor the doctrine 
that a liberal construction should be given in favor 
of the person claiming under the guaranty, and that, 
unless the words of the guaranty fairly imply that 
the liability of the guarantor is to be limited, it 
should be regarded as continuous.^^ Whichever 
rule is applied, as the intent of the parties as de¬ 
rived from the language of the instrument is the 
only sure guide,^^ the entire guaranty should be 
read together as a whole,^® and should be so con¬ 
strued as to give it that effect which will best ac¬ 
cord with the intention of the parties as manifest¬ 
ed by its terms taken in connection, if necessary, 
with the subject matter to which it relates, and the 
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circumstances under which it was given,^® or as 
manifested by the acts of the parties amounting to 
a practical construction of the guaranty,or by the 
sense in which the person making the promise be¬ 
lieved the other party to have accepted the guaran¬ 
ty, if in fact he did so accept it.^^ If by the terms 
of the guaranty and circumstances it appears that 
the parties look to a future course of dealing for an 
indefinite time, or to a succession of credits to be 
given, it is to be deemed a continuing guaranty 
if it appears otherwise, it is not a continuing guar- 
anty.80 A guaranty contract need not be construed 
as a continuing guaranty even though it recites that 
it is one, if it or the principal contract contains some¬ 
thing which detracts from the force of such recital.*i 

Where time and amount limited. Where both 
the time and amount for which a guaranty is given 


71. La.—^Knox Glass Bottle Co. v. 
Golden Gate Liauor Co., App., 174 
So. 684. 

N.T.—Schlem v. Jesaltis. 37 N.Y.S. 
2d 943. 

28 C.J. p 968 note 17. 

72. Ohio.—Jules P. Storm & Sons v. 
Blanchet. 165 N.K 363. 120 Ohio 
St. 3 3. 

28 C.J. p 958 note 18. 

73. Ind.—Wright v. Griffith, 23 N.B. 
281, 121 Ind. 478, 6 L.R.A. 639. 

28 C.J. p 968 note 19. 

74. N.T.—Hindge v. Judson, 24 N. 
Y. 64. 

75. Cal.—^Kierullf & Ravenscroft v. 
Koping, 271 F. 863, 94 Cal.App. 
473. 

Ill.—^Weger v. Robinson Nash Mo¬ 
tor Co.. 172 N.D. 7, 340 Ill. 81» re¬ 
versing 255 Ill.App. 549. 

76. Cal.—^Zellerbach Paper Co. v. 
Virden Packing Co., 53 P.2d 163, 10 
CaLApp.2d 636, approval withheld 
64 P.2d 18, 10 Cal.App.2d 635— 
Goldman v. Dangerfleld, 281 P. 400, 
101 Cal.App. 67. 

Ill.—Weger v. Robinson Nash Motor 
Co., 172 N.E. 7, 340 Ill. 81, revers¬ 
ing 265 I11.APP. 549. 

La.—Central Savings Bank & Trust 
Co. V. Hamilton, App., 161 So. 668. 
Mass.—Standard Plumbing Supply 
Co. V. La Conte, 178 N.E. 611, 277 
Mass. 497. 

Miss.—Wingo-Bllett & Crump Shoe 
Co. V. Naaman, 167 So. 634, 176 
Miss. 468—^Hessig-Ellis Drug Co. 
V. Parks, 116 So. 435, 160 Miss. 
322. 

N.C.—^Hickory Novelty Co. v. An¬ 
drews, 123 S.E. 314, 188 N.C. 69. 
Pa.—^Keowee Textile Co. v. Noggle, 
20 Pa-Dist & Co. 480, 44 Lanc.L. 
Rev, 33. 

Tex.—^Pittinger v. Southwestern Pa¬ 
per Co.. Civ.App., 161 S.W.2d 922, 
924, citing Corptw Jnxis. 

28 C.J. p 969 note 21. 


77. Cal—^Zellerbach Paper Co. v. 
Virden Packing Co., 53 P.2d 163, 10 
Cal.App.2d 636, approval withheld 
54 P.2d 18, 10 Cal.App.2d 636— 
Goldman v. Dangerfleld, 281 P. 400. 
101 CaLApp. 67. 

Ill.—Weger v. Robinson Nash Mo¬ 
tor Co.. 172 N.B. 7, 340 Ill. 81. re¬ 
versing 255 Ill.App. 649. 

La.—Central Savings Bank & Trust 
Co. V. Hamilton, App.. 161 So. 668. 

Miss.—^Hessig-EUis Drug Co. v. 
Parks, 116 So. 436, 160 Miss. 322. 

N.C.—^Hickory Novelty Co. v. An¬ 
drews, 123 S.E. 314, 188 N.C. 69. 

28 O.J. p 969 note 22. 

78- Cal.—^Zellerbach Paper Co. v. 
Virden Packing Co., 53 P.2d 163, 
10 Cal.App.2d 636, approval with-1 
held 54 P.2d 18, 10 Cal.App.2d 635. 

IlL—Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.E. 7, 340 Ill. 81. re¬ 
versing 255 Ill.App. 549. 

23 C.J. p 959 note 23. 

79- Cal.—Goldman v. Dajigerfleld, 
281 P. 400, 101 CaLApp. 67. 

G8L.—^Burns v. Pittsburg Tube Co., 
181 S.E. 601, 51 Ga.App. 737. 

Ill.— Weger v. Robinson Nash Motor 
Co., 172 N.E. 7. 340 III. 81, revers¬ 
ing 265 Ill.App. 649. 

La.—^Buckeye Cotton Oil Co. v. Amr- 
hein, 121 So. 602, 168 La. 139. 

Mass.—Standard Plumbing Supply 
Co. V. T.a Conte, 178 N.E. 611, 277 
Mass. i97. 

Mich.—Purst v. Larsen. 233 N.W. 
320. 262 Mich. 291. 

Minn.—Goodhue County Nat. Bank of 
Red Wing V. Fleming, 209 N.W. 
633, 168 Minn. 50. 

N.J.—^Trenton Banking Co. v. Ken¬ 
nedy, 8 A.2d 232, 17 N.J.Misc. 222. 

N.Y.—Gold V, Smith. 279 N.Y.S. 911, 
156 Misc. 221. 

N.C.—^Hickory Novelty Co. v. An¬ 
drews, 123 S.E. 314, 188 N.C. 69. 

I Pa.—Keowee Textile Co. v. Noggle. 
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20 Pa.Dist. & Co. 480, 44 Lanc.L. 
Rev. 33. 

S.C.—Purst & Thomas v. Moore, 123 
S.E. 826, 129 S.C. 223. 

S.D.—^Himing v. Jacobsen, 213 N. 

W. 605. 51 S.D. 270. 

Tenn.—^Holmes v. Elder, 94 S.W.2d 
390, 170 Tenn. 257, 104 A.L.R. 1282. 
Tex.—Gilliland v. Pentck-Hughes Co., 
Civ.App., 33 S.W.2d 633, error re¬ 
fused. 

28 C.J. p 969 note 24. 

Future notes and drafts 

Agreement to guarantee all notes 
and drafts executed or indorsed by 
borrower, “whicK may be owned or 
which may hereafter be acquired 
. . . or so executed or endorsed,'* 

was a continuing guaranty which in¬ 
cluded notes and drafts subsequently 
executed or Indorsed.—Caroline State 
Bank v. Radtke, 250 N.W. 763. 213 
Wis. 110, 92 A.L.R. 337. 

80. Ark.—^Bank of Morrillton v. 
Skipper, Tucker & Co., 263 S.W. 64, 
166 Ark. 49. 

Onaranty of single debt at maturity 
or thereafter 

(1) Under a statute defining a con¬ 
tinuing guaranty as one relating to 
a future liability of the principal 
under successive transactions, it has 
been held that a guaranty of pay¬ 
ment of a note at maturity or any 
time thereafter or any renewal there¬ 
of is not a "continuing guaranty," 

I since it relates to a present rather 
than a future liability.—Baird v. 
Foss. Inv. Co., 226 N.W. 623, 68 N. 
D. 345. 

(2) On the other hand, it has been 
held that a guaranty to pay a note 
at "maturity or any time thereafter" 
was a "continuing guaranty.”—Com¬ 
mercial Nat. Bank v. Richardson, 113 
So. 162, 163 La. 933. 

8L Vt.—W. T. Rawleigh Co. v, 
Kent, 143 A. 238. 101 Vt. 220. 
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are limited, the guaranty may nevertheless be 
deemed a continuing one if it is not confined to a 
single transaction.^^ 

(b) Where Neither Time nor Amount Lim¬ 
ited 

A guaranty containing no express limitation as to 
time or amount will, in the absence of anything In the 
instrument and the surrounding circumstances showing 
a contrary intent, generally be construed as referring to 
a single transaction. 

Where a guaranty contains no express limitation 
as to either time or amount, and there is nothing in 
the instrument itself from which it can be inferred 
that it was the guarantor’s intention to leave it 
open as to both, the guaranty will generally be un¬ 
derstood as referring to a single transaction 
and where no time is fixed during which the guar¬ 
anty shall continue and nothing in the instrument 
indicates the continuance of the undertaking, the 
presumption is in favor of a limited liability as to 
time whether or not the amount of credit which 
may be obtained by the third person is limited.^^ 
Where, however, it is apparent from the language 
of the guaranty in connection with the surrounding 
circumstances existing at the time it was executed 
that it was the guarantor’s intention to leave the 


time and amount open to cover a series of trans¬ 
actions, the guaranty will be construed as a con¬ 
tinuing one;S5 but the time and amount will be re¬ 
stricted to that which is reasonable under the cir¬ 
cumstances of the particular case.^® 

(c) Where Amount, but Not Time, Limited 

Unless there is language In the Instrument which, 
when taken In connection with the surrounding circum¬ 
stances, shows a contrary intent, a guaranty containing a 
limitation as to amount, but none as to time, will gen¬ 
erally be construed as a continuing one, particularly 
where It Is apparent that the parties contemplated a 
series of transactions. 

Where the guaranty contains a limitation as to 
the amount for which the guarantor will be bound, 
but contains no limitation as to time, and there is 
nothing in the circumstances surrounding the exe¬ 
cution of the contract to evince a contrary inten¬ 
tion, it will, in general, be construed to be a con¬ 
tinuing guaranty and operative without limitation, 
except as to the amount of liability, until revoked 
or otherwise properly terminated.®'^ The limit 
mentioned in such a guaranty ordinarily is deemed 
to have reference to the amount of the guarantor’s 
liability, and not to the amount of dealing between 
the principal and the guarantee,®® and the guaran- 


82. Iowa.—German Sav. Bank v. 
Drake, 79 N.W. 121. 

Minn.—Goodhue County Nat Bank of 
Red Wingr v. Flemingr, 209 N.W. 
538, 168 Minn. 50. 

Tex.—^Poindexter v. First State Bank 
of ' Richland, Civ.App., 262 S.W. 
858. 

83. La.—^Blnox Glass Bottle Co. v- 
Golden State Liquor Co., App., 174 
So. 684, 687, quotinsr Ck>rptis JtLzls. 

28 C.J. p 959 note 25. 

OuaxazLty of “hlU” 

Where defendant, in response to 
inquiry from broker as to financial 
ability of corporation of which he 
was treasurer, and which had ap¬ 
plied to the broker for small ship¬ 
ment of rubber, replied that If 
the broker would furnish the com- 
p€uiy with anything: it wanted and 
send the “biU” in defendant's care, 
he would be taken care of, the gruar- 
anty was not greneral and unlimited, 
but confined to the particular trans¬ 
action then pending:, as “bill” usually 
signifies one^ rather than several.—^L. 
Littlejohn & Co. v. Handy, 141 N.B. 
127, 246 Mass. 370. 

84. La.—Knox Glass Bottle Co. v. 
Golden Gate Liquor Co., App., 174 
So. 684, 687, 688, quoting:. Corptis 

P 960 note 26; 

85. La.—^Knox Glass Bottle Co. v. 
Gerldpn Gate .Wquqr Co., supra. 


S.C.—^Purst & Thomas v. Moore, 123 
S.B. 825, 129 S.C. 223. 

Va.—^Looney v. Belcher, 192 S.B. 891, 
894, 169 Va. 160, quoting: Corpus 
Toris. 

28 C.J. p 960 note 27. 

Ouaranty held continiilngr 

Letter of defendant, broker for 
sale of all fruit canned by W, to 
plaintiffs, g:rowers of fruit, from 
whom W desired to buy, stating, 
'*We hereby g:uarantee payment of 
1,000 bushels of peaches sold to W.,’* 
adding, “All their goods go through 
our hands and we will see that you 
are paid for any goods you sell 
them," was held to be a guaranty 
of payment of any further fruit sold 
to W,—^Eastern Shore Brokerage & 
Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91. 

86. La»—^Knox Glass Bottle Co. v. 
Golden Gate Liquor Co., App., 174 
So. 684, 688, quoting Corpus Juris. 
Va.—^Looney v. Belcher, 19^2 S.E. 891, 
894, 169 Va. 160, quoting Corpus 
Juris. 

28 C.J. p 960 note 28. 

Determlxiatiou of reasonable time 
Where directors guaranteed pay¬ 
ment for cans sold to corporation 
under a three-year contract, holding 
the directors liable for payment for 
cans sold throughout the three-year 
period was not unreasonable.—Con¬ 
tinental Can Co. V. Lanesboro Can¬ 
ning Co., 230 N.W. 121, 180 Minn. 27. 

1208 


87. Cal.—^Kierulfl & Ravenscroft v. 
Koping, 271 P. 363, 94 Cal.App. 473. 

Del.—Cooling v. Springer, Super., 30 
A.2d 466, 469, citing Corpus Juris. 
Ga.—Craton v. Brock Candy Co., 141 
S.B. 916, 37 Ga.App. 728—^Hagedom 
V. Zemurray, 113 S.E. 244, 28 Ga. 
App. 807. 

Ill.—Commonwealth Trust & Savings 
Bank v. Hart, 268 Ill.App. 322. 

La.—Interstate Trust & Banking Co. 
V. Sabatier, 179 So. 80, 189 La. 199 
‘—Central Savings Bank & Trust 
Co. V. Hamilton, App., 161 So. 658. 
Mass.—Vacuum Oil Co. v. Smookler, 
185 N;B. 13, 282 Mass. 361. 

Mich.—In re Landwehr's Estate, 282 
N.W. 873, 286 Mich. 698. 

Miss.—^Domergue v. Mayer-Tsrael Co., 
137 So. 486, 161 Miss. 546. 

N.J.—.^olian Co. v. Shapiro, 147 A. 

433, 7 N.J.Misc. 862. 

N.Y.—Levy v. Margolies, 273 N.T.S. 
237. 152 Misc. 367. 

Tex—^Pittinger v. Southwestern Pa¬ 
per Co. of Port Worth, Civ.App., 
151 S.W.2d 922. 

28 C.J. p 960 note 29. 

Termination generally see supra $, 
35. 

Revocation see supra § 36. 

88. Cal.—^Kierulff & Ravenscroft v. 
Koping, 271 P. 353, 94 Cal.App. 
473. 

Mass.—^Vacuum Oil Co. v. Smookler, 
185 N.E. 13, 282 Mass. 361. 

N.T,—Levy v. Margolies, 273 N.T.S. 

237, 162 Misc. 367. 

28 C.J. p 961 note 30. 
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tor will be held liable to the extent of his guaranty, 
notwithstanding the principal debtor may have, 
during the existence of the contract, contracted 
debts to an amount equal to, or greater than, the 
sum named in the guaranty, and paid them.^^ 
Where, however, it is apparent either from the lan¬ 
guage of the guaranty itself or from such language 
in connection with the surrounding circumstances 
that the intention was to limit the guaranty to the 
amount specified for the first transaction or series 
of transactions, it is not a continuing one and will 
not extend to other transactions after such limit 
has once been reached.®® 

More than one transaction contemplated. Al¬ 
though the amount is limited, the liability under the 
guaranty will be regarded as continuing when by 
the terms of the contract it is evident that the ob¬ 
ject is to give a standing credit to the principal 
debtor to be used from time to time either indef¬ 
initely or until a certain period,®^ especially if the 
right to recall the guaranty is expressly reserved.®® 
Thus, where the instrument of guaranty states that 
the guaranty is for goods to be furnished or ad¬ 
vances to be made *Trom time to time,” the guar¬ 
anty will be construed to be a continuing one,®® 
and operative until the sums remaining unpaid 
reach the designated limit, even though the aggre¬ 
gate purchases far exceed it.®^ 

Use of particular zoords. The use of particular 
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words or expressions, such as the word with 

reference to proposed transactions, have been con¬ 
strued as indicating the guaranty to be a continuing 
one,®5 and this also applies to words guaranteeing 
pa 3 ntnent for “any goods*’ which may be purchased 
by the third person,®® or the payment of “any 
debt,”®*^ “any indebtedness,”®® “any deficiency,”®® 
or “any sum,”i or the guaranty of “any transac¬ 
tion.”® The use of the word “all” with reference 
to material used or furnished laborers, etc., may 
indicate a continuing guaranty.® Where the guar¬ 
anty contains a limitation as to the amount for 
which the guarantor will be bound and states that 
it is a guaranty for goods or money to be furnished 
the principal debtor “at any time,”^ or “on such 
time” as the principal debtor may require,® it will be 
held to be a continuing guaranty. 

§ 55. Notice to Guarantor of Transactions un¬ 
der Guaranty 

In the absence of a stipulation to such effect, an 
absolute guarantor Is not entitled to notice of transact 
tlons under the guaranty, particularly where he has 
equal opportunity with the guarantee to keep Infornnedr 
but a conditional guarantor is entitled to notice; a con- 
tinuing guarantor Is not entitled to notice of each succes. 
sive transaction as it occurs. 

Unless notice of transactions under the guaranty 
is expressly stipulated for,® notice of acceptance 
of the guaranty, if given, will furnish the guarantor 


S9. Cal.—KierulflC & Ravenscroft v. Tenn,—^Holmes v. Elder, 94 S.W.2d 
Kopinff, 271 P, 363, 94 Cal.App. 473. 390, 170 Tenn. 257, 104 A.Li.R. 1282 

Oa.—Craton v. Rrock Candy Co., 141 —Mountain City Mill Co. v. Liind- 

S.E. 916, 37 Ga.App. 728. sey, 8 Tenn.App. 337. 

Mass.—Vacuum Oil Co. v. Smookler, 28 C.J. p 961 note 33. 

185 N.E. 13; 282 Mass. 361. Recital Indioatli^ intent 
Tex.—Pittinger v. Southwestern Pa- Where guaranty began with reci- 
per Co. of Port Worth, Civ.App., that corporation whose indebted- 
151 S.W.2d 922. ness was guaranteed “may apply 

28 C.J. p 961 note 31. from time to time** to bank for dis- 

Amount of liability generally see in- counts, guaranty contemplated fu- 
fra § 65. ture advances although drawn in 

Payment by principal as release or general form thereafter.—Succession 
discharge of guarantor generally Qf Hope v. First Nat. Bank & Trust 
see infra § 77. Co., 6 So.2d 138, 198 La. 878. 

sa Tex.—Pittinger v. Southwestern 

Paper Co. of Fort Worth, supra. 92 . Tex.—Self v. Albany Nat. Bank, 
28 C.J. p 961 note 32. Civ.App., 187 S.W. 982. 

lalmlt on. line of credit C.J. p 962 note 84. 

A request by guarantor to extend 

a line of oredlt not exceeding a etat- »3. Mloh.—Farmera' Co-op. Cream- 
ed amount to a merchant is clearly ery Co. of Saranac v. Huhn, 216 
limited, and not continuing.—^Pitts- N.W. 370, 871, 241 Mich. 23, quot- 
burgh Plate Glass Co. v. Cassidy. ing Corpus ^Tuxls. 

238 S.W. 172, 194 Ky. 81. 28 C.J. p 962 note 35. 

91. Cal.—Goldman v. Dangerfleld, 94 . Mich.—Crittenden v. Piske, 8 N. 
281 P. 400, 101 Cal.App. 67—^Kie- W. 714, 46 Mich. 70, 41 Am.R. 146. 

rullt Sc Ravenscroft v. Koping, 271 s.C.—^Ruberg v. Brown, 51 S.B. 96, 
P. 353. 94 Cal.App. 473. 71 S.C. 287. 

Oa.—Hagedorn v. Zemurray, 113 S.B. 

244, 28 Ga.App. 807. Tex.—Self v. Albany Nat. Bank, 

La.—Central Savings Bank & Trust Civ.App., 187 S.W. 982. 

Co. V. Hamilton, App., 161 So. 658. 28 C.J. p 962 note 87. 
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96. Va.—Tischler v. Hofheimer, 4 
S.B. 370, 83 Va. 35. 

28 C.J. p 962 note 38. 

97. Tex.—Woelfel v. Rotan Grocery 
Co., Civ.App., 184 S.W. 803. 

28 C.J. p 962 note 39. 

98. N.H.—Brown Durrell Co. v. Be- 
lisle, 144 A. 786, 83 N.H. 616. 

99. Ky.—^Emerson v. Dye, 4 Ky.L. 
236. 

28 C.J. p 962 note 41. 

L N.T.—City Nat. Bank v. Phelps, 
86 N.Y. 484. 

28 C.J. p 962 note 42. 

2. Md.—Grant v. Risdale, 2 Harr. & 
J. 186. 

3. Mo.—^Kansas City v. Toumans, 
112 S.W. 226, 213 Mo. 161. 

4; Mass.—^Bent v. Hartshorn, 1 

Mete. 24. 

N.T.—^Pratt v. Matthews, 24 Hun 
386. 

5. Vt.—^Michigan State Bank v. 
Peck, 28 Vt. 200, 65 Am.D. 234. 

e, N.Y.—^Beakes v. Da Cunha, 27 N. 
B. 261, 126 N.T. 293, affirming 12 
N.Y.S. 351. 

28 C.J. p 962 note 49. 

Notice of: 

Acceptance see supra §§ 10—14. 
Defa\ilt see infra § 63. 
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with all the information he may require, and he is 
not entitled to notice of such transactions, where 
the guaranty is for a single transaction,^ or where 
there is an absolute promise of payment or per- 
formance,^ especially where such notice is dis¬ 
pensed with by the terms of the guaranty,^ or where 
the guarantor has equal opportunities, with the 
guarantee, for information on the subject but 
where the guarantor's liability is conditional on 
the guarantee performing certain acts, the guaran¬ 
tor is entitled to have reasonable notice of the ad¬ 
vancements of credit or other transactions.^^ So 
also, where the guaranty is a continuing one for fu¬ 
ture advances of money or of goods, the guaran¬ 
tor except by repeated inquiries is not in a position 
to know to what extent he may be called on to re¬ 
spond for the default of his principal, and, in order 
that he may take the necessary steps to protect 
himself in his dealings with the principal, the guar¬ 
antor is entitled to notice of the total amount of 


advances made or credit extended to the principal, 
within a reasonable time after the transactions are 
closed but it is not necessary to give notice of 
each successive transaction as it arises,!^ and the 
insolvency of the principal from the time of mak¬ 
ing the guaranty is a sufficient excuse for not giv¬ 
ing any notice,!^ unless the conditions have so 
changed that such omission prejudices the guaran¬ 
tor's rights.^® 

§56. Amount of Liability or Measure of 
Damages 

The amount of the guarantor’s liability is controlled 
by the terms of the contract of guaranty. If his liability 
Is not limited in amount he Is liable for the amount of 
the guarantee’s loss by reason of the principal’s default; 
If the amount is limited he may be liable up to, but not 
exceeding, such limit. 

The amount of a guarantor’s liability is controlled 
by the terms of the contract of guaranty, as con¬ 
strued by the general rules of construction and, 


7. Iowa.—German Sav. Bank v. 

Drake Roofing Co., 83 N.W. 960, 
112 Iowa 184, 84 Am,S.R. 335, 61 
L.R.A. 768. 

8. Cal.—^Boschetti v. Mortoif, 137 P. 
1086, 23 CaLApp. 325. 

28 C.J. p 962 note 52. 

Absolute guaranty generally see su¬ 
pra § 7. 

9. Conn.—^New Haven County Bank 

V. Mitchell, 15 Conn. 206. 

10- S.D.—^Hirning v. Jacobsen, 213 
N.W. 506, 607, 61 S.D. 270, citing 
Corpus Juris. 

28 C.J. p 963 note 64. 

11. Ky.—^McGowan v. Wells, 213 S. 

W. 673, 184 Ky. 772. 

28 C.J. p 963 note 66. 

Conditional guaranty generally see 

supra § 7. 

12. Bin.—Ferst v. Blackwell, 22 So. 
892, 39 Fla. 621. 

28 C.J. p 963 note 66. 

13. Mass.—^Vacuum Oil Co. v. 

Smookler. 185 N.B. 13, 282 Mass. 
361. 

28 C.J. p 908 note 23, p 963 note 67. 
After lapse of oousldexa'ble time 
Guarantor on continuing condi¬ 
tional guaranty was entitled to no¬ 
tice by creditor of further sale of 
goods made a year after guaranty.— 
Beitler v. Rudkin, 133 A. 214, 104 
Conn. 404. 

Mere expression of desire for notice 
That letter in which defendant 
guaranteed payment for any fruit 
plaintiff should sell W, for sale of 
whose canned product defendant was 
broker, added, “But we would like 
you to keep us advised as to the 
Quantity and amounts, so that we 
oan keep some check on what they 
are doing,” did not make obligation 
conditional on actual notice from 


plaintiff.—Eastern Shore Brokerage 
& Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91. 

Where guaranty is absolute and 
continuing, guarantor is not entitled 
to notice of each transaction; hence 
a statement that a continuing guar¬ 
anty was unconditional waived no- 
ice of separate transactions there¬ 
under, particularly where the guar¬ 
antor had opportunity equal to that 
of the guarantee to keep advised of 
the transactions.—Himing v. Jacob¬ 
sen, 213 N.W. 606, 61 S.D. 270. 

14. Iowa.—German Sav. Bank v. 
Drake Roofing Co., 83 N.W. 960, 
112 Iowa 184, 84 Am.S.R. 836, 61 
L.R.A 768—German Sav. Bank v. 
Drake, 79 N.W. 121. 

15. Iowa.—German Sav. Bank v. 
Drake, 79 N.W. 121. 

15- U.S.—Chicago Title & Trust Co. 
V. Fox Theatres Corporation, C. 

C. A.N.T., 91 F.2d 907, reversing, 

D. C., 15 F.Supp. 109. 

Ark.—Johnston v. Missouri Pac. R. 
Co., 160 S.W.2d 39, 203 Ark. 1036— 
Miller v, Sloan, 96 S.W. 994, 80 
Ark. 617. 

N.T.—^Fidelity-Philadelphia Trust Co. 
V. D. & D. Electric Co., 9 N.T.S.2d 
446. 

Ohio.—Cohn-Hall-Marx Co. v. Vanos- 
dall, 167 N.E. 908, 26 Ohio App. 
360. 

Okl.—^North American Life Ins. Co. 
of Chicago v. Remedial Finance 
Corporation, 62 P.2d 491, 178 OkL 
248. 

Tex.—San Jacinto Trust Co. v. Good¬ 
win, Civ.App., 88 S.W.2d 625. 

Wash.—Sherman v. Western Const. 
Co., 127 P.2d 673, 675, citing Cor¬ 
pus Juris —^Western Const. Co. v. 
Austin, 99 P.2d 932, 933, 3 Wa8h.2(l 
68, citing Corpus Juris —Mercy v. 
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A. I. Hall & Son, 81 P.2a 1009, 177 
Wash. 338. 

Wls.—Caroline State Bank v. Radke, 
260 N.W. 763, 213 Wis. 110, 92 A. 
L.R. 837. 

28 C.J. p 963 note 61. 

General rules of construction see 
supra § 38. 

Nature and extent of liability gen¬ 
erally see supra § 43. 

Zdmitation held one of time rather 
than amount 

Where guarantor guaranteed pay¬ 
ment in full of mortgage note of 
eight thousand dollars until one 
thousand six hundred dollars was 
paid on principal of note, and, be¬ 
fore one thousand six hundred dol¬ 
lars was paid on principal of note, 
mortgagors defaulted, so that bal¬ 
ance of note became immediately 
due and payable under statute, entire 
balance of note became due before 
foreclosure, and guarantor became 
liable for that amount; and the fact 
that mortgagee, after foreclosing 
mortgage, credited net proceeds 
amounting to more than one thou¬ 
sand six hundred dollars on note, did 
not relieve guarantor from liability 
for full unpaid balance of note, since 
credit from foreclosure sale amount¬ 
ed only to payment pro tanto for 
benefit of both makers of note and 
guarantor.—Security Co-op. Bank v* 
Corcoran, 10 N.E.2d 67, 298 Mass. 
166. 

Ghiaraaty of mortgage; liability for 
defloieiLcy 

A statute regulating the amount of 
a deficiency judgment that may be 
obtained on foreclosure of a mort¬ 
gage by sale is applicable to a judg¬ 
ment against a guarantor of the 
mortgage.—North End Bank & Trust 
Co. v. Mandell, 166 A. 80, 113 Conn. 
241. 
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where the terms have been ascertained, the contract 
will be strictly construed for the purpose of con¬ 
fining the amount of the liability of the g^iarantor 
to the precise terms.^*^ Apart from the effect of 
an express limitation on the amount of a guaran¬ 
tor's liability, as a general rule the amount of the 
liability, or, in other words, the measure of dam¬ 
ages, on a default by the principal obligor is the 
amount of loss which the guarantee has sustained 
by reason of such default,^* and it is not limited 
to the consideration received by the guarantor for 
the guaranty,although that will be the measure 
of damages where it is the only loss sustained by 
the guarantee.20 Expressions in the instrument of 
guaranty which, taken by themselves, would indi¬ 
cate that no limit as to amount was intended to be 
named, will ordinarily not be so construed if there 
is any justification in the context for the opposite 
construction,21 and it has been held that, where 
there is no limit either as to the time or the amount 


of the guarantor's liability, the amount of credit 
which may be extended and for which he may be 
held responsible must be reasonable, taking into 
consideration the language of the guaranty and 
all the circumstances of the case.22 The guaran¬ 
tor's liability may be limited by statute to the 
amount recoverable from the principal.23 Where 
the contract between the guarantee and principal 
debtor limits the obligation of the former to extend 
credit to the latter up to a specified amount, such 
limitation does not modify or condition the contract 
by which the guarantor agrees to guarantee the 
payment of all credits extended to the debtor, and 
the liability of the guarantor is not limited to such 
amount or discharged by the extension of more 
credit than the amount so specified.24 

Where amount expressly limited. Where the 
contract of guaranty expressly limits the amount 
of the guarantor's liability, he is liable only up to, 
but not exceeding, the amount specified ;25 and ex- 


17. N.T.—Griffith v. Robertson, 15 
Hun 344. 

“It is fundamental that the obliga¬ 
tion of the guarantor will not be en¬ 
larged beyond the clear express 
terms of the guaranty contract.'*— 
North American Life Ins, Co. of 
Chicago V. Remedial Finance Corpo¬ 
ration, 62 P.2d 491, 493, 178 Okl. 248. 

18. Mass.—^Boston Box Co. v. Rosen, 
160 N.E. 177, 254 Mass. 331. 

Mich.—National Security & Trust 
Co. V. Niles Invisible Door Check 
Co., 193 N.W. 199, 222 Mich. 610, 
Wash.—Sherman v. Western Const. 
Co., 127 P.2d 673, 676, citing Cor¬ 
pus Juris—^Western Const Co. v. 
Austin, 99 P.2d 932, S33, 3 Wash. 
2d 58, citing Corpus Juris—^W. T. 
Rawleigh Co. v. Langeland, 261 P. 
93, 96, 145 Wash. 625, quoting 

Corpus Juris. 

28 C.J. p 963 note 64. 

Relation between principal’s and 
guarantor's liability generally see 
supra § 43. 

Where no loss sustained 

Where it was determined that 
Brooklawn Housing Corporation had 
no legal liability under its agree¬ 
ment to pay taxes assessed against 
properties it acquired from Ship¬ 
ping Board, an agency of the United 
States, there was no liability for 
such taxes on the part of the guar¬ 
antors on corporation's contract.— 
Borough of Brooklawn v. Brooklawn 
Housing Corporation, 28 A.2d 199, 
129 N.J.L. 77. 

Breach of employment contract 
If plaintiff proved substantial per¬ 
formance on his part as an employee 
under a contract of employment up 
to the time of plaintiff's wrongful 
discharge by employer, plaintiff 


could recover full amount of con¬ 
tract fee from administrator of guar¬ 
antor who had guaranteed payment 
to plaintiff under contract, notwith¬ 
standing much work remained to be 
done to complete the work stipulated 
for in contract of employment.— 
Goodkind v, Wolkowsky, Fla., 9 So. 
2d 553. 

Breach of coutract for purchase of 
laud 

Inclusion of mortgage tax, general 
taxes, and delinquent installments, in 
determining amount owing by guar¬ 
antor to holder of vendor's interest 
in land contract after forfeiture pro¬ 
ceedings, was held not error.—^Rose 
V. Ramm, 237 N.W. 60, 264 Mich. 269. 
Breach of buUdlug contract 

(1) Measure of damages for 
breach of bond, guaranteeing com¬ 
pletion of buildings is cost of com¬ 
pletion. 

U.S.—^Tralnor Co. v. .^tna Casualty 
& Surety Co., Pa., 54 S.Ct. 1, 290 
U.S. 47, 78 L.Ed. 162, reversing, 
C.C.A., 62 P.2d 487, affirming, D.C., 
49 P.2d 769, and certiorari granted 
53 S.Ct 669, 289 U.S. 718, 77 L.Bd. 
1070, Pennsylvania law. 

Pa.—^In re Leonard's Estate, 22 A. 
2d 676, 843 Pa. 198. 

(2) So the measure of damages for 
breach of bond guaranteeing erection 
and completion of building is the 
whole cost of construction, where 
work was never begun.—Purdy v. 
Massey, 159 A. 545, 306 Pa. 288. 

Breach of contract to prevent laps¬ 
ing of insurance policy 
Where a guarantor agrees to pre¬ 
vent the lapsing of a life insurance 
policy pledged to the guarantee and 
the Dolicy is permitted to lapse, the 
[measure of damages will depend on 
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whether or not the insured is still 
in being and insurable, and on 
whether or not the interest of the 
claimant in the policy is entire and 
unlimited by contract; and the meas¬ 
ure may be the cost of a new policy, 
or the value to the pledgee of the 
lapsed policy sis affected by the 
amount of the obligations secured 
thereby.—Coniew, Inc., v. Kaufmann, 
199 N.E. 767, 269 N.Y. 481, reversing 
278 N.T.S. 615, 243 App.Div. 761. 
Amount received from other gnaran. 
tor 

In suit against guarantors on note, 
amount received from another guar¬ 
antor of note should be credited 
thereon.—Sanger v, Plory, 286 P. 
610, 49 Idaho 177. 

19. Wis.—^Day v. Elmore, 4 Wis. 
190. 

20. Mich.—^National Security & 
Trust Co. V. Niles Invisible Door 
Check Co., 193 N.W. 199, 222 Mich. 
510. 

21. Ky.—^Wllde v. Hay craft, 2 Duv. 
309. 

22. Iowa.—^Farmers' Sav. Bank v. 
Jameson, 167 N.W. 460, 176 Iowa 
676, L.R.A.1916B 362. 

28 C.J. p 964 note 69. 

23. Cal.—^Lewin v. Hanford, 169 P. 
242, 35 Cal.App. 36. 

28 C.J. p 964 note 70. 

24. Wis.—Bay Oil Co. v. Vilas, 296 
N.W. 696, 237 Wis. 603. 

25. U.S.—Trainor Co. v. .ffltna Cas¬ 
ualty & Surety Co., Pa., 54 S.Ct. 
1, 290 U.S. 47, 78 L.Bd. 162, re¬ 
versing, C.C.A., 62 P.2d 487, affirm¬ 
ing, D.C., 49 'P.2d 769, and certio¬ 
rari granted 63 S.Ct. 659, 289 U. 
S. 718, 77 L.Ed. 1070. 
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trinsic facts cannot be resorted to for the purpose 
of enlarging the limit if the guarantor was ignorant 
of such facts.2^ In the absence of anything show¬ 
ing a contrary intention, however, such a limita¬ 
tion is not a restriction on the advances that may be 
made or credit that may be extended to the princi¬ 
pal,^7 and the fact that advances are made or cred¬ 
it is extended beyond such limit does not affect the 
guarantor's liability as to that part which is with¬ 
in the limit. 28 Where, however, it is apparent that 
it was the intention of the parties that the amount 
specified should be a limitation, on the amount of 
credit to be extended to the principal, if a larger 
credit is extended the guarantor is not liable on his 
guaranty and, where it appears that the parties 
intended that the guarantor should be liable only 
to the extent of the unpaid portion of the first cred¬ 
it or credits aggregating the specified amount, the 
guarantor is liable only for the difference, if any, 
between the specified amount and the amount paid 
by the principal.^o The fact that there is a limi¬ 
tation on the guarantor's liability does not change 
the rule that the gfuarantor is ordinarily liable only 
for the actual damages suffered by the guarantee, 


when ascertainable with reasonable certainty.^i j|. 
is not a condition of the guarantor's liability for 
the advances that have been made or the credit 
that has been extended that it should be to the full 
amount specified.^^ Where several guarantors bind 
themselves in different amounts for the same debt, 
as long as the debt remains unpaid each is liable 
to the extent of his promise, at least for the unpaid 
balance.^ 3 

Letter of credit. The liability of the writer of a 
letter of credit is, of course, restricted to the 
amount specified in the letter.^^ 

§ 57. -Liability for Interest 

A guarantor Is generally liable for interest accruing 
on the principal obligation; and he is liable for Interest 
from the time his liability accrues, even, according to 
some authorities, where this brings his total liability 
above the limit fixed in the guaranty. 

Since the liability of the guarantor is usually 
measured by that of the principal obligor, see supra 
§§ 43, 56, as a general rule a guarantor is liable 
for interest accruing on the principal debt or obli¬ 
gation whose payment is guaranteed,36 particularly 


Iowa.—Simmons v. Simmons, 246 N 
W. 697, 216 Iowa 664. 

KY.—^Plyer v. Elms Realty Co„ 271 

K. T.S. 181, 241 APP.D1V. 828, af¬ 
firmed 196 N.E. 608, 267 N.Y. 618 
—Gold V. Smith, 279 N.T.S. 911, 
166 Misc. 221. 

Ohio.—Cohn-Hall-Marx Co. v. Van- 
osdall, 157 N.B. 908, 25 Ohio App. 
360. 

Okl.—^North American Life Ins. Co. 
of ChicasTo v. Remedial Finance 
Corporation, 62 P.2d 491, 178 Okl. 
248. 

Pa.—^In re Leonard's Estate, 22 A. 2d 
676, 343 Pa. 198—^Purdy v. Massey, 
159 A >645, 306 Pa. 288. 

Wis.—Caroline State Bank v. Radtke, 
250 IT.W. 763, 213 Wis. 110, 92 A 

L. R. 337. 

28 C.J. p 964 note 71. | 

Limitation of amount of liability as 
alfectin^r continuing* or noncontinu- 
In^ nature see supra § 54 b (2) (c). 

Doflcienoy under mortsrage foreolo- 
suxe 

(1) Where a contract of guaranty 
protecting a mortgagee against loss 
sustained under the mortgage stipu¬ 
lated that the guarantor agreed to 
Indemnify the mortgagee against any 
loss up to five thousand dollars sus¬ 
tained under the mortgage, but a 
premise in the contract of gruaranty 
recited that the guarantor agreed to 
gii^aranty payment of five thousand 
dollars of the principal of the mort- 
j8^g<i|»^tbe former controlled; hence 
tiie was liable up to five 

;^ollars for the deficiency 
on foreclosure as d.etermlned by the 


luditor's report, and which included 
taxes, insurance, commissions, etc., 
and not merely for the difference be¬ 
tween the amount of the mortgage 
and the amount of the proceeds of 
the foreclosure sale, or for the mort¬ 
gagee's ultimate loss.—Walton v. 
Washington County Hospital Ass'n, 
13 A2d 627, 128 A.L.R. 970, 178 Md. 
.446. 

(2) Guarantors of mortgage debt 
were entitled to credit for amount 
agreed to be paid by third person 
for mortgaged realty after mortga¬ 
gor’s default as of day sale was rat¬ 
ified, In absence of sound reason for 
failure to complete sale by deliv¬ 
ering deed and purchase-money 
mortgage.—^Mayers v. Krawshas.r, 
170 A 752, 166 Md. 169. 

Fraotloii. of face amonait or amount 
unpaid 

Under guaranty of bonds, limiting 
liability to the fraction of “total 
amount of principal and interest" set 
after name of each guarantor, guar¬ 
antors were liable only for stipulat¬ 
ed fractions of amount unpaid, and 
not for stipulated fractions of face 
amount of bonds.—Thorpe v. Story, 
73 P.2d 1194, 10 Cal.2d 104. 

QBn U.S.—Peters v. Merchants' & 
Farmers' Bank, Mich., 149 F. 373, 
79 C.C.A 193. 

28 C.J. p 966 note 72. 

27. Cal.—^Bank of America Nat. 
Trust & Savings Ass'n v. Sage, 56 
P.2d 666, 13 Cal.App.2d 171. 

Miss.—Ely & Walker Dry Goods Co. 
V. Powell, 124 So. 329, 155 Miss. 
266, 


Tenn.—^Mountain City Mill Co. v. 

Lindsey, 8 Tenn. App. 337. 

28 C.J. p 965 note 73. 

2a CaL—Bank of America Nat. 
Trust & Savings Ass'n v. Sage, 56 
P.2d 665, 13 Cal.App.2d 171. 

Miss.—^Bly & Walker Dry Goods Co. 
V. Powell, 124 So. 329, 156 Miss. 
266. 

N. J.—^Endicott-J ohnson Corporation 
V. Binder, 127 A 166, 101 N.J.Law 
122 . 

Tenn.—^Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 337. 

28 C-J. p 965 note 74. 

29. Iowa.—^Dewey Column & Monu¬ 
mental Works V. Ryan, 221 N.W. 
800, 206 Iowa 1100. 

28 C.J. p 965 note 76. 
sa Fla.—^Plncus v. Memphis Fur¬ 
niture Mfg. Co., 136 So. 913, 99 
Fla. 650. 

Payment as discharge or release of 
guarantor see infra §S 77-79. 

31. U.S.—Ellis V. Simmons, C.C.A 
Tex., 11 P.2d -596, Oklahoma law. 

32. Ga.—^Waller v. Martin-Senour 
Co., 166 S.B. >53, 45 Ga.App. 808. 

28 C.J. p 965 note 77. 

33. Ala.—iLeftkovitz v. Gadsden 
First Nat Bank, 44 So. 613, 152 
Ala. 521. 

34. Tex.—Ranger v. Sargent, 36 
Tex. 26. 

28 C.J. p 965 note 79. 

35. Conn.—^Perry v. Cohen, 11 A.2d 
804, 806, 126 Conn. 457, citing Cor¬ 
pus Juris. 

Ky.—Williams v. Denny, 38 S.W.2d 
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if the contract of guaranty so provides.^® He is 
also liable for interest on the principal amount of 
his liability from the time such liability accrues 
and becomes fixed,even though the effect is to 
increase the amount recovered beyond the limit fixed 
by the contract of guaranty but as to the latter 
proposition there are decisions to the contrary.^® 
Where, however, the guaranty provides that the 
liability thereunder shall be without interest, it is 
error to include interest before judgment in the 
assessment of the amount of recovery.**® In the 
absence of an agreement therefor interest may be 
recovered only by way of damages for the wrong¬ 
ful detention of the principal debt, and is but an in¬ 
cident to the principal debt and cannot be made the 
basis of an independent claim,and hence if the 
creditor, after there has been a delay in payment, 
accepts payment of the principal sum, without re¬ 
serving the right to recover interest, interest can¬ 
not be recovered.^2 

R<ite of interest Ordinarily stipulations as to the 
rate of interest will govern in so far as they are ap¬ 
plicable,^® Where the g^uaranty is entered into by 


a separate instrument and there is no stipulation 
for interest, the guarantor is liable only for the le¬ 
gal rate,^^ and the same is true as to interest on the 
amount of the guarantor’s liability from the time of 
demand.^® If the guaranty specifies a certain rate 
of interest the guarantor is liable to pay only at 
that rate, although the principal obligation bears a 
higher rate of interest.**® 

Guaranty of payment of interest accruing under 
terms of principal contract. Where a note or other 
obligation provides for the payment of interest to 
maturity, and the guarantor guarantees the pay¬ 
ment of such interest, the general rule is that the 
liability of the guarantor extends only to interest 
accruing prior to the maturity of the principal ob¬ 
ligation and not to interest accruing after its ma¬ 
turity,**^ unless the terms of the guaranty clearly 
include such interest;*® but where the notes, the 
payment of the interest on which is guaranteed, 
themselves provide for payment of interest after 
maturity in the same manner as before, it has been 
held that the guaranty will cover the interest ac¬ 
cruing after maturity.*® 


668, 670. 238 Ky. 662, citing Corpns 
aPnzls. 

Md.—^Walton v. Washingtox^ County 
Hospital Ass'n. 18 A.2d 627, 178 
Md. 446, 128 A.L.R. 970. 

S.D.—Birkeh v. Tapper, 189 N.W. 698, 
45 S.D. 600, 24 A.Li.3EL 832. 

Tenn.—^Villines v. Parham-Lindsey 
Grocery Co„ 6 Tenn.App. 264. 

28 C.J. p 966 note 81. 

Wliere only tbe amount of a note 
is guaranteed and not the note it¬ 
self, the guarantor is not liable for 
the amount of interest accruing un¬ 
der the terms of the note.—^North 
American Life Ins. Co. of Chicago v. 
Remedial Finance Corporation, 62 P. 
2d 491, 178 Okl. 248. 

36. Miss.—Ely & Walker Dry Goods 
Co. V. Powell, 124 So. 829, 156 
Miss. 266. 

37. Ill.--Peucht V. Clarke, 20 N.EL 
2d 312. 299 IlLApp. 477. 

Ky.—Williams v. Denny, 38 S,W.2d 
668, 238 Ky. 662. 

Md.—Walton v. Washington County 
Hospital Ass*n, 13 A.2d 627, 178 
Md. 446, 128 A.ri.R. 970. 

Wis.—Bay Oil Co. v. Vilas, 296 N. 

W. 696, 237 Wis. 603. 

28 C.J. P 966 note 82. 

Interest implied 

A guaranty which provided for 
payment of accounts at maturity im¬ 
plied interest after maturity.—Wal¬ 
lace Barnes Co. v. Zachs, 167 A. 726, 
117 Conn. 286. 

Before commencement of primary li¬ 
ability 

Where defendant's obligation to 
tfliT ft over and pay for notes, in pur¬ 


suance of contract, could not have 
accrued for at least year after date 
thereof, in awarding recovery against 
him for amount of his primary lia¬ 
bility, allowing Interest from date 
of contract was error.—^Breher v. 
Beiseker, 203 N.W. 518, 163 Minn. 
76. 

Prom time of declaration 

Guarantor was held liable for six 
per cent interest on guaranty from 
date of declaration, where no demand 
was made before.—^Ely & Walker Dry 
Goods Co. V. Powell, 124 So. 329, 
165 Miss. 266. 

38. U.S.—Johnson v. Charles D. Nor¬ 
ton Co., Ohio, 159 P. 361, 86 C.C.X. 
361. 

Ill.—^Peucht V. Clarke, 20 N.B.2d 312, 
299 IlLApp. 477. 

Md.—Walton v. Washington County 
Hospital Ass'n. 13 A.2d 627, 178 
Md. 446, 128 A.L.R. 970. 

39. La.—First Nat. Bank v. White, 
127 So. 433, 13 La.App. 166. 

28 C.J. p 966 note 84. 

40. OkL—^Dunlap v. Stannard, 91 P. 

846, 19 Okl. 232. 

Wash.—Gregory v. Fidelity & Cas¬ 
ualty Co. of New York, 110 P.2d 

847, 7 Wash. 2d 646. 

i 41. N.Y.—Moers v. Den Norske Han- 
i delsbank, 180 N.Y.S. 743, 191 App. 
Div. 114. 

28 CJ. p 966 note 86. 

42. N.Y.—Moers v. Den Norske Han- 
delsbank, supra. 

43. Wash.—^North Pacific Finance 
Corporation v, Howell-Thompson 
Motor Co., 298 P. 424, 162 Wash. 
387. 


44 . La.—^Dunlop v. Gordon, 10 La. 
Ann. 243. 

Tex.—^Vogelsang v. Mensing, 1 Tex. 
ACiv.Cas. § 1166. 

45. Miss.—^Bly & Walker Dry Goods 
Co. V. Powell, 124 So. 329, 165 Miss. 
266. 

46. Ill.—Cozzens v. Chicago Hydrau¬ 
lic-Press Brick Co., 46 N.E. 788, 
166 IlL 213, affirming 64 IlLApp. 
669. 

28 C.J. p 967 note 93. 

47. Ark.—^Rector v. McCarthy, 33 S. 
W. 633, 61 Ark. 420, 64 Am.S.R. 
271, 31 L.R.A. 121. 

28 C.J. p 966 note 88. 

Effect of moxatoxinm oil ooUeotion of 
principal 

A guarantor of first mortgage bond 
certificate which guaranteed pay¬ 
ment only of principal and Interest 
accruing before maturity of mort- 
I gage certificate was obligated for 
interest due after maturity where 
guarantor took advantage of and re¬ 
ceived benefits from emergency mort¬ 
gage moratorium statute and failed 
to pay bond certificate which was 
past due^—^Black v. Metropolitan Cas¬ 
ualty Ins. Co. of New York, 2 N.Y. 
S.2d 380, 166 Misc. 318. 

48. Conn.—^Tyler v. Waddingham, 20 
A. 336, 58 Conn. 375. 8 L.R.A. 667. 

28 C.J. p 967 note 89. 

49. Mass.—^King v. Bates, 21 N.E. 
237, 149 Mass. 73, 4 L.R,A. 268. 

Gaiaranty of note according to its 
terms 

Guarantor by gruaranteeing ‘‘pay¬ 
ment of the within note" which pro¬ 
vided for interest but did not sped- 
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§ 58 

§ 58. - Liability for Costs and Expenses 

in Proceedings 

Although a guarantor of collection Is liable for the 
reasonable and necessary costs of an action against the 
principal to enforce collection, an absolute guarantor is 
not so liable unless the contract of guaranty so provides. 
Where the principal contract provides for the payment 
of costs of collection, a guarantor of the contract becomes 
liable for such costs, but one who merely guarantees 
the amount of the debt or a portion thereof does not be¬ 
come so liable. 

A guarantor of the collection of a debt or de¬ 
mand is liable for the costs and expenses of an ac¬ 
tion brought against the principal debtor to enforce 
collection but in case of an absolute guaranty of 
pa 3 mient or performance, since a suit against the 
principal is not necessary in order to fix the guar¬ 
antor’s liability, see infra § 61, the guarantor is not 
liable for the costs and- expenses of such a suit,®^ 
or for attorney’s fees,®^ or for protest fees,®^ unless 
such costs and expenses are covered by the terms 
of the guaranty.54 Where one guarantees a spe¬ 
cific debt of a definite or ascertainable amount, or a 
portion thereof, the fact that the instrument evi¬ 


dencing the principal’s obligation provides for the 
payment of costs or attorney’s fees incurred in its 
enforcement does not impose liability for such costs 
and expenses on the guarantor but where the 
guarantor undertakes to answer for the perform¬ 
ance of the principal contract itself, as in the case 
of a guaranty of a note, lease, or other instrument, 
and especially where the guaranty expressly pro¬ 
vides that such instrument is guaranteed according 
to its terms or tenor, the guaranty in such case em¬ 
braces the liability for costs and attorney’s fees 
provided for in the principal instrument, even 
though the guaranty does not expressly refer to 
such expenses.^® The rule that a note and mort¬ 
gage executed as parts of one transaction consti¬ 
tute one contract, to be construed together, does 
not render a mortgagee who has guaranteed the 
note liable for attorney’s fees and other charges 
provided for in the mortgage, but not in the note.®^ 
In an action against the guarantor of a note which 
had been secured by a mortgage which had been 
foreclosed, the court properly considered the costs 


fy rate thereof contracted in event 
of maker’s default to pay note ac- 
cordingr to Its terms and, therefore, 
guarantor was liable for interest not 
only to date of maturity but also 
to date of payment of principal, not- 
wlthstandingr absence of notice of 
maker’s default.—^Perry v. Cohen, 11 
A.2d 804, 126 Conn. 457. 

sa Md.—Walton v, Washlngrton 
County Hospital Ass’n, 13 A. 2d 627, 
178 Md. 446, 128 A.L.R, 970. 

28 C.J. p 967 note 94. 

Expenses of foreoloslngr trust deed 
Guarantor of note secured by trust 
deed is chargreable with trustee’s 
fees, sale expenses, and taxes ad¬ 
vanced by mortgragree and secured by 
deed of trust, where contract of 
guaranty was made with relation to 
mortgage note and deed of trust.— 
McConnell v. Herbert, 88 P.2d 781, 2 
Cal. 2d 66—^Bechtel v. Wilson, 68 P. 
2d 1170, 18 Cal.App.2d 331, rehear¬ 
ing denied 64 P.2d 785, 18 CaLApp.2d 
331. 

61. Okl.—Walker v. McNeal, 272 P. 
44S, 446, 134 Okl 111, Quoting Cox- 
pns Juris. 

28 C.J. p 967 note 96. 

52. Cal—Bank of America Nat. 
Trust & Savings Ass’n v. Oil Well 
Supply Co. of California, 55 P.2d 
885, 12 Cal.App.2d 265. 

La.—First Nat. Bank v. White, 127 
So. 433, 18 La.App. 156. 

Okl—Walker v. McNeal, 272 P. 443, 
134 Okl 111. 

Pa.—^In re All Wyoming Building & 
Loan Ass’n, 4 A.2d 156, 333 Pa. 
250. 

Tex.—^Miller v. Bush, Civ.App., 42 


S.W.2d 166, 159, citing Corpus Ju¬ 
ris. 

63. Kan.—^Woolley v. Van Volken- 
burgh, 16 Kan. 20. 

Me.—Gilman v. Lewis, 16 Me. 452. 

54. Mo.—Industrial Acceptance Cor¬ 
poration V. Webb, App., 287 S.W. 
657, 

Okl—Walker v. McNeal 272 P. 443, 
446, 134 Okl 111, Quoting Corpus 
Juris. 

28 C.J. p 967 note 98. 

Necessity and reasouableuess of ex¬ 
penses 

Under provision of guaranty con¬ 
tract, reQuiring guarantors to re¬ 
imburse plaintiff for expenses result¬ 
ing from deviations from factor’s 
contract, plaintiff could recover only 
expenses necessarily or reasonably 
incurred.—Sabra v. Dayton Rubber 
Mfg. Co. of Delaware, C.C.A.Ariz., 
38 F.2d 452. 

55. La,—Continental Supply Co. 
V, Tucker-Rose Oil Co., 83 So. 892, 
146 La. 671. 

28 C.J. p 967 note 99. 

Quaranty of indebtedness generally 
Where certain stockholders sigrned 
a contract of gruaranty in order that 
their corporation might borrow mon¬ 
ey from a bank and the bank took 
from the corporation notes providing 
for interest and attorney’s fees, if 
the notes were placed in the hands 
of an attorney for collection, it was 
held that the attorney’s fees consti¬ 
tuted a part of the debt that was 
guaranteed and could be collected, 
providing it did not exceed the lim¬ 
it placed in the contract of guaran¬ 
ty.—^Villines v. Parham-Lindsey Gro¬ 
cery Co., 6 TennuApp. 264. 
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53. Cal.—California Standard Fi¬ 
nance Corporation v. Bessolo & 
Gualano, 5 P.2d 480, 118 Cal.App. 
327—College Nat. Bank of Berkeley 
V. Morrison. 280 P. 218, 100 Cal. 
App. 408—^Murphy v. Luthy Bat¬ 
tery Co.. 239 P. 841, 74 Cal.App. 68 
—Grace v. Croninger, 206 P. 130, 
66 CaLApp. 659. 

Ind.—Smith v. Ostermeyer Realty 
Co., 197 N.E. 743, 102 Ind.App. 
164. 

Wash.—^North Pacific Finance Corpo¬ 
ration V. Howell-Thompson Motor 
Co., 298 P. 424, 162 Wash. 387. 

28 C.J. p 967 note 1. 

Effect of provision as to costs lu 
gruaranty 

Where defendant, which had sold 
truck and trailer to codefendant un¬ 
der conditional sales contract, sold 
contract and installment notes to 
plaintiff and executed written as- 
sigrnment gruc^ranteeing full perform¬ 
ance of conditional sales contract 
and prompt payment of notes, and 
conditional sales contract provided 
for payment of costs of collection, in¬ 
cluding attorney's fees, in case of de¬ 
fault, and codefendant defaulted in 
payment of notes, the fact that as¬ 
signment contained a guaranty of 
payment of attorney’s fees involved 
in enforcement of rights to truck 
and trailer did not limit defendant’s 
obligation as to payment of attor¬ 
ney’s fees in plaintiff’s action to re¬ 
cover balance due on conditional sale 
contract.—Globe Cartage Co, v. 
Farmer & Ochs Co., 27 N.E.2d 121, 
108 Ind.App. 247. 

67- Cal.—Chinn v. Penn, 175 P. 687, 
179 CaL 153. 
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of the foreclosure proceeding in determining the 
deficiency for which the guarantor was liable.®® 

Unnecessary suit. As a general rule a guarantor, 
even under a conditional guaranty, is not liable for 
the costs of a suit which was instituted unnecessar¬ 
ilybut it has been held that a guaranty of pay¬ 
ment of a note for debt and costs without demand 
or notice renders the guarantor liable for costs of a 
fruitless suit against the maker.^0 

Costs of suit on guaranty. Even though the 
guarantor expressly agrees to become bound for 
costs of collection or performance, he is not liable 
for costs of a suit on the guaranty,®^ unless the 
terms of the guaranty expressly cover such costs or 
attorney's fees.®2 

§ 59. Default of Principal and Fixing Liabil¬ 
ity of Guarantor 

In order to impose liability on the guarantor, there 
must be a default by the principal; the guarantee must 
have duly performed his contract with the principal. 

In order to fix liability on the guarantor it is of 
course necessary that there should be a default on 
the part of the principal obligor in the payment or 
performance of the debt or obligation guaranteed,®® 
or that he be unable to perform.®^ 

Perfordnance of principal contract. As a gener¬ 
al rule it is also necessary that the guarantee duly 
perform his part of the principal contract;®® and a 


§ 60 

continuing guaranty contemplates that the creditor 
and principal will carry on the business provided 
for in the manner in which it has theretofore, to 
the knowledge of the guarantor, been transacted.®® 
Where the principal and creditor settle between 
themselves all matters relating to the performance 
by the creditor of the principal contract, before an 
action is brought on the guaranty, the guarantor 
cannot show as a defense that the creditor failed 
to perform the principal contract.®*^ 

Proceedings against indemnitor. The fact that 
a third person agrees to indemnify the guarantor 
against any loss he might sustain by reason of the 
guaranty does not make it incumbent on the guar¬ 
antee to proceed against such person before pro¬ 
ceeding against the guarantor.®® 

§ 60. - Performance of Conditions in 

General 

All conditions to the guarantor’s obligation must be 
complied with before his liability will accrue. 

Where, either by the express terms of the guar¬ 
anty or by necessary implication, the guarantor's 
liability depends on the performance of certain con¬ 
ditions or stipulations other than the principal's de¬ 
fault, mere default on the part of the principal is 
not sufficient to fix liability on the guarantor; it is 
also necessary that there be a proper performance 
on the part of the guarantee of such conditions or 
stipulations;®® otherwise the guarantor will not be 


sa Ill.—Kirby v. Sawyer, 267 Ill. 
App. 363. 

59. N.Y.—Peck v. Cohen, 40 N.Y. 

Super. 142. 

28 C.J. p 967 note 4. 

ea Me.—Gilman r. Lewis, 15 Me. 
452. 

61. La.—George Moroy Cigar & To¬ 
bacco Co. V. Henriques, App., 184 
So. 403. 

Mont.—Schauer v. Morgan, 216 P. 
347, 352, 67 Mont. 455, citing Cox- 
pns Jtuis. 

28 C.J. p 967 note 6. 

62. Ga.—^Holmes v. Schwab, 80 S.E. 
313, 141 Ga. 44. 

28 C.J. p 967 note 7. 

6a U.S.—^Pavlantos v. Garoufalis, 
C.C.A.N.M., 89 P.2d 203. 

Cal.—First Securities Co. v. Story, 49 
P.2d 862, 9 CaLApp.2d 270. 

Pla.—John S. Barnes, Inc., v. Padu¬ 
cah Box & Basket Co., 2 So.2d 861, 
147 Fla, 362. 

Mich.—Mortgage & Contract Co. v. 
Linenberg, 244 N.W. 428, 260 Mich. 
142. 

Ohio.—Gould V. Gerken, 162 N.E. 701, 
28 Ohio App. 309. 

28 C.J. p 968 note 10. 


Scope of gnarasLliee 

Liability may not be imposed on 
guarantor unless and until princi¬ 
pal debtor ht*s defaulted, and such 
is true whether gruaranty is coexten¬ 
sive with or broader or narrower 
than principal contract.—Kreizelman 
V. Stevens, 35 N.E.2d 632, 311 Ill.App. 
161, affirmed 44 N.E.2d 873, 381 IlL 
73. 

64. Md.—Slinglulf v. Andrew Volk 
Builders* Supply Co„ 43 A. 759, 
89 Md. 667. 

28 C.J. p 968 note 11. 

65. Minn.—State Bank of Montlcello 
V. Lauterbach, 268 N.W. 918, 198 
Minn. 98. 

N.T.—^Rhinelander Real Estate Co. v. 
Cammeyer, 214 N.Y.S. 284, 216 App. 
Div. 299. 

28 CJ. P 968 note 12. 

66. CaL—^Redlands First Nat. Bank 
V. Bowers, 74 P. 866, 141 Cal. 263. 

N.Y.—^Merchants’ Nat Bank v. Mall, 
83 N.Y. 338, 38 Am.R. 434, affirm¬ 
ing 18 Hun 176. 

67. Ill.—^Malleable Iron Range Co. v. 
Pusey, 91 N.E. 51, 244 Ill. 184. 

Mass.—Connecticut River R. Co. v. 
WUliston, 16 Gray 64. 
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Breach not claimed by principal 
Officers of corporation could not 
avoid liability on written guaranty 
of payment for merchandise deliv¬ 
ered to corporation on ground of 
breach of contract to deliver the 
merchandise, since such defense was 
available only to corporation, espe¬ 
cially where corporation filed a pe¬ 
tition for arrangement and claim for 
merchandise was allowed in arrange¬ 
ment proceeding under Bankruptcy 
Act, and seller received its pro rata 
share of assets of corporation.—New 
Jersey Button Works v. Silverstein, 
19 N.Y.S.2d 610, 173 Misc. 1072. 

68. Cal.—^McDougald v. Argonaut 
Land & Development Co., 48 P. 
1021, 117 Cal. 67. 

69. IJ.S.—Continental Nat. Bank of 
Los Angeles v. Tremont Trust Co., 
C.C.A.Maas., 4 P.2d 219. 

Cal.—^Frank Graves Sash, Door & 
Mill Co. V. Orange County Bond & 
Mortgage Corporation, 296 P. 859, 
111 Cal.App. 475. 

Ill.—West Madison State Bank v. 

Mudd, 260 IlLApp. 258. 

La.—Texas Co. v. Couvillon, App., 167 
So. 155, annulling 160 So. 839. 

Mo.—Globe American Corporation v. 
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liable,^-® unless nonperformance is due to some act 
of the principal or guarantor in which the guaran¬ 
tee does not acquiesce or for which he is in no way 
responsible,or unless, as discussed infra §§ 64, 65, 
the guarantor has waived performance of the con¬ 
ditions. To hold the guarantor, the guarantee need 
not comply with provisions or perform acts which 
cannot be regarded as conditions to the guarantor’s 
liability.72 If the guarantee endeavors to comply 
with the contract, it is the duty of the guarantor to 
comply with any conditions prescribed for him to 
perform, and, if he fails to do so and repudiates the 
contract, the guarantee may treat it as at an end ex¬ 
cept for the purpose of bringing suit thereon for 
its breach.'^-'^ 

§ 61. - Diligence in Enforcing Claim 

against Principal 

a. Necessity 

b. What constitutes 

a. Necessity 

Where the guaranty is conditional, as In the case 
of a guaranty of collection, the guarantee must make 


diligent effort to collect from the principal before he can 
resort to the guarantor, but there is no such duty In the 
case of an absolute guaranty. 

The question of whether the guarantee must ex¬ 
ercise due diligence in attempting to collect the 
debt from the principal before he can proceed 
against the guarantor may be determined by the 
language of the guaranty, as where due exercise of 
diligence to collect the debt from the principal debt¬ 
or is expressly required,but this question is gen¬ 
erally determined by whether the guaranty is re¬ 
garded as conditional or absolute.'^s 

Where the guarantee is conditional,^® as in the 
case of a guaranty of collection,'^^ the liability of 
the guarantor generally is not determined by the 
single fact of the default of the principal debtor or 
obligor, but the person guaranteed must use every 
reasonable effort to collect the debt from, or en¬ 
force the obligation against, the principal. Thus 
in case of the guaranty of the collection of a note, 
the guarantor is bound only on condition that the 
payee or holder of the note uses due diligence, with¬ 
out success, to collect the note from the maker,^8 


Miller Hatcheries, App., 110 S.W. 
2d 39S, 397, quotin^r Corpus Juris. 
Wls.—^Ernest v. Schmidt, 223 N.W. 
569, 199 Wis. 440, modified on other 
grounds on rehearing 227 N.W. 26, 
199 Wis. 440. 

28 C.J, p 968 note 17. 

Avoldal)le tujtiry 

Purchaser must deal fairly with 
vendor and guarantors and cannot 
recover from guajrantors damages 
which could have been reasonably 
prevented.—^Hawkins v. Stoffers, 276 
P. 452, 40 Wyo. 226, rehearing denied 
278 P. 76, 40 Wyo. 226. 

TO. Ky.—Ohio & Kentucky Fuel Co. 
V.* First Nat. Bank. 266 S,W. 446, 
206 Ky. 19. 

28 CJ. p 969 note 18. 

71. La.—Commercial Nat. Bajik v. 
Richardson, 113 So. 152, 163 La. 
933. 

Pa.—Warner Co. v. North City Trust 
Co., 166 A. 230, 311 Pa. 1. 

28 C.J. p 969 note 19. 

72. Ill.—^Le Roy State Bank v. J. 
Keenan’s Bank, 169 N.E. 1, 337 
IlL 173, reversing 263 Ill.App. 51. 

Mass.—Gloucester Mut Fishing Ins. 
Co. V. Boyer, 200 N.E. 667, 294 
Mass. 35. 

S.I>.—Clark v. Welland, 227 N.W. 
193, 66 S.D. 644. 

Tex.—^Pittinger v. Southwestern Pa¬ 
per Co. of Port Worth, Civ.App., 
161 S.W.2d 922. 

28 C.J. p 969 note 21. 

Bveaoh of Independent covenant 
A contract to guarantee payment 
h^d' enforceable, despite absence 
of pi^Of that plaintiff had adver- 
isOld and refrained from 

I 


giving right to sell products to oth¬ 
ers, as required by contract, where 
covenants were not mutually depend¬ 
ent, as defendant’s remedy for a 
breach was by way of set-off or 
counterclaim,—^Dolgoff v. Schnitzer, 
205 N.Y.S, 11, 209 App.Div. 511. 
Provision fox guarantee’s benefit 
Provision in agreement guarantee¬ 
ing corporate obligations executed by 
properly constituted officials, con¬ 
cerning furnishing of copy of resolu¬ 
tion or written statement of corpora¬ 
tion as evidence of who were officials 
properly constituted and empowered 
to negotiate loan, was inserted for 
guarantee’s benefit, and bound guar¬ 
antors to furnish such evidence, and 
did not fix condition precedent to 
guarantors' liability.—^Downey v. 

People’s State Bank, 194 N.E. 793, 
101 Ind.App. 121. 

73. Tex.—^Mlami Bank v. Toung, 
Com.App., 208 S.W. 666, reversing, 
Civ.App., 161 S.W. 436. 

28 C.J. p 969 note 22. 

74L Cal.—Ingalls v. Bell, 110 P.2d 
1668, 43 Cal.App.2d 366. 

Colo.—Wilcoxson v, McMullin, 63 P. 

2d 880, 99 Colo. 432. 

28 C.J. p 970 note 27. 

Where guarantor agreed to ooUeot 
and guaranteed collection, assignee 
might sue for breach of contract of 
collection without resorting to suit 
on the original obligation.—^Domestic 
Credit Corporation v. Chapman, 161 
A. 86, 8 N.J.Misc. 671. 

75. N.T.—Consolidated Steel Corpo¬ 
ration V, Pressed Steel Car Co., 194 
N.Y.S. 649, 118 MIsc. 480. 
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Wash.—^Macy v. Inland Empire Land 
Co., 260 P. 1073, 146 Wash. 523. 
Necessity of demand on principal see 
infra § 62. 

Notice of default to guarantor see in¬ 
fra § 63. 

Waiver see infra §§ 64, 66. 

Where guarantee has used due 
genoe, it is immaterial whether guar¬ 
antee is absolute or conditional.— 
Commercial Discount Co. v. Wilson, 
40 P.2d 594, 3 Cal.App.2d 709—Irving 
V. Irwin, 24 P.2d 216, 133 Cal.App. 
374. 

76. Conn.—Beitler v. Rudkin, 133 A. 
214, 216, 104 Conn. 404, quoting 
Corpus Juris. 

Pa.—^Weyenberg Shoe Mfg. Co. v. Bp- 
stine, 34 Luz.L.Reg. 420. 

Va.—Cobb V. Vaughan & Co., Bank¬ 
ers, 126 S.B. 77, 141 Va. 100, 43 
A.L.R. 177. 

28 C.J. p 970 note 26. 

77. N.Y.—Consolidated Steel Corpo¬ 
ration V. Pressed Steel Car Co., 
194 N.Y.S. 649, 118 Misc. 480. 

Or.—^Michelin Tire Co. of California 
V. Cutler, 240 P. 895, 896, 116 Or. 
217, citing Corpus Juris. 

Wash.—^Macy v. Inland Empire Land 
Co., 260 P. 1073, 1074, 146 Wash. 
523, citing Corpus Juris. 

Wis.—^Westboro Lumber Co. v. Dib¬ 
ble, 226 N.W. 813, 199 Wis. 360— 
McIntyre v. McGovern, 201 N.W. 
269, 186 Wis. 290. 

28 C.J. p 971 note 33. 

Guaranty of collection as conditional 
guarajity see supra § 7. 

7a U.S.—Getty v. Schantz. Wis., 100 
F. 577, 40 C.C.A. 660. 

28 C.J. p 971 note 35. 
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unless a proper excuse is shown for the failure to 
exercise such diligence.^^ This rule is somewhat 
qualified where the guarantor reserves the right to 
control any process for the collection of the note.^® 
In the absence of a limitation as to the time for 
performance of such reserved right, the implication 
is that the guarantor might order or prohibit for a 
reasonable time coercive measures against the prin¬ 
cipal, and after such time the guarantee is not 


§ 61 

bound to such measures until he has notice to pro¬ 
ceed; but while his remedies are yet available it 
is necessary that the guarantee should resort to 
them, otherwise the guaranty, contrary to intention, 
would become absolute instead of a guaranty of col¬ 
lection.^^ 

Where the guaranty is absolute,^2 as in the case 
of a guaranty of payment,23 the guarantor is bound 


saffort to collect from pxlor srnaran- 
tors 

(1) To hold gruarantor of a note, 
there must be a diligent effort to 
collect the note, not only from the 
maker, but also from prior indors¬ 
ers and guarantors.—Summers v. 
Barrett, 21 N.W. 646. 65 Iowa 292. 

(2) Buyer of purchasers* notes 
from automobile dealer whose obliga¬ 
tions were guaranteed by another 
was bound to exercise diligence to 
collect from dealer but not to collect 
from defaulted purchasers who had 
agreed to be liable for any deficien¬ 
cies existing after repossession and 
resale of automobiles purchased.—C. 
L T. Corporation v. Deering, 176 A. 
553, 119 Conn. 347. 

79. Iowa.—Leas v. White, 16 Iowa 
187. 

80. Ala.—Russell v. Garrett 86 So. 
420, 204 Ala. 98. 

28 C.J. p 971 note 38. 

81 . Ala.—Russell v.. Garrett 86 So. 
420, 204 Ala 98. 

82. XJ.S.—Pavlantos v. Qaroufalis, C. 
C.A.N.M., 89 P.2d 203—Karraker v. 
Ernest D.C.I11., 4 F.2d 404, 406, 
citing Corpus Juris. 

Ala.—Ehl V. J. R. Watkins Medical 
Co., 112 So. 426, 216 Ala 69—Huck- 
aby V. McConnon & Co., 106 So. 
886, 888, 213 Ala 631, citing Cor¬ 
pus Juris—^W. T. Rawleigh Co. v. 
Deavours, 96 So. 469, 209 Ala 127. 1 
Ark.—First Nat. Bank v. Solomon, I 
280 S.W. 659, 170 Ark. 656. 

Cal.—Thorpe v. Story, 73 Pl2d 1194, 
10 Cal.2d 104—McDonald v. Grav- 
enstein Apple Growers Co-op. Ass’n 
of Sonoma County, 108 P.2d 936, 42 
Cal.App.2d 329. 

Conn.—^Wallace Barnes Co. v. Zachs, 
167 A. 726, 117 Conn. 285. 

Ky.—Taylor v. Payne, 122 S.W.2d 
964, 276 Ky. 79. 

La—Brock v. First State Bank & 
Trust Co., 176 So. 569, 187 Lia 
766. 

Md.—Continental Oil Co. v. Horsey, 
3 A.2d 476, 176 Md. 609. 

OkL—Walker v. McNeal, 269 P. 296, 
132 Okl. 40. 

N.J.—Superior Finance Corporation 
V. John A. McCrane Motors^ 184 A. 
828, 116 N.J.Law 436, affirming 180 

A. 842, 115 N.J.Law 401. 

N.T.-—Swift & Co. V. NoVotny, 28 N. 
T.S.2d 662, 

Tex.—^Austin v. Gkiaranty State 

38CJr.S.-77 


Bank of Copperas Cove, Civ.App., 
300 S.W. 129—Ganado Land Co. v. 
Smith, Civ.App., 290 S.W. 920, 924, 
citing Corpus Juris. 

Utah.—Wall v. Eccles, 211 P. 702, 61 
Utah 247. 

Va—^Ives V. Williams, 129 S.B. 675, 
676, 143 Va 865, citing Corpus 
Juris —^Frieden v. Cluett Peabody 
& Co., 128 S.B. 61, 142 Va 738. 
Wash.—^Macy v. Inland Empire Land 
Co., 260 P. 1073, 1074, 146 Wash. 
623, citing Corpus Juris. 

W.Va—^Henderson v. Kessel, 116 S. 

B. 68, 93 W.Va 60. 

Wls.—Schlesinger v. Schroeder, 246 
N.W. 666, 210 Wls. 403. 

28 C.J. p 972 notes 43, 44. 

Principal in military servloe 

In action on independent and un¬ 
conditional promise of one person to 
pay debt of another, a plea aver- 
i ring that, when action was brought, 
principal debtor was in military 
service of United States, is without 
merit.—^Harvey v. Bank of Center 
Hill, 90 So. 699, 83 Fla. 56. 

Bond executed in conjunction with 
'mortgage extension agreement and 
binding obligors. absolutely on con¬ 
dition of payment of original debt 
with Interest imposed an “original** 
and not a “secondary** or “collat¬ 
eral liability**, and obligee was not 
required to sue on the original bond 
and was not barred by delay In call¬ 
ing for payment.—Schumann v. Fi¬ 
delity Union Trust Co., 12 A.2d 724, 
127 N.J.Eq. 249, affirming 8 A.2d 862, 
126 N.J.Eq. 849. 

Guarauty of customer’s marginal 
tradJxLg account being guaranty 
against loss, not merely agrainst lia¬ 
bility, brokers could call on guaran¬ 
tor without first resorting to reme¬ 
dies against customer.—Fenner v. 
Cahn, 261 N.T.S. 628, 146 Mlsc. 210. 

83. U.S.—Bankers* & Shippers* Ins. 
Co. of New York v. Murdock, C. 

C. A.Ark.. 72 F.2d 292—Pratt v. 
National Bank of Commerce of 
Seattle, C.C.A.Ala., 297 F. 148. 

Ark.—^Bank of Morrillton v. Skipper, 
Tucker & Co., 263 S.W. 64, 166 Ark. 
49. 

CaL—^McDonald v. Gravenstein Apple 
Growers Co-op. Ass'n of Sonoma 
County, 108 P.2d 936, 42 Cal.App.2d 
329. 

Ga.—Niagara Sprayer & Chemical Co. 
v. Cotton States Fertilizer Co., 173 
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S.B. 460, 48 Oa.App. 779—W. T. 
Rawleigh Co. v. Etheridge, 140 S. 
E. 913, 37 Ga.App. 564—Stone v. 
Edwards, 124 S.E. 54, 32 GaApp. 
479. 

Ill.—^Krelzelman v. Stevens, 36 N.E. 
2d 532, 635, 311 Ill.App. 161, quot¬ 
ing Corpus Juris, affirmed 44 N. 
B.2d 878, 381 Ill. 73. 

Iowa—Schaffer v. Acklin, 218 N.W. 
286, 287, 206 Iowa 567, quoting 
Corpus Juris. 

La—General Motors Acceptance 
Corporation v. Calhoun Chevrolet 
Co., 129 So. 168, 14 LaApp. 268. 
Mich.—^Aiton v. Slater. 599 N.W. 149, 
298 Mich. 469—^Krekel v. Thomas- 
ma. 238 N.W. 256, 266 Mich. 283, 81 

A. L.R. 786. 

Minn.—Marquette Trust Co. v. Doyle, 
224 N.W. 149, 176 Minn. 629. 

N.J.—Schumann v. Fidelity Union 
Trust Co., 12 A.2d 724, 127 N.J.Eq. 
249, affirming 8 A.2d 852, 126 N. 
J.Eq. 349—^Domestic Credit Corpo¬ 
ration y. Chapman, 161 A. 86, 8 N. 
J.Mlsc. 671. 

N.Y.—^In re Simmons* Will, 209 N.Y. 
S. 724, 218 App.Div. 32—Custeloid 
Co. V. Graubard, 214 N.Y.S. 381,. 
126 Mlsc. 606—Consolidated Steel 
Corporation v. Pressed Steel Car 
Co., 194 N.Y.S. 649, 118 Mlsa 480. 
N.C.—Garren v. Youngblood, 176 S. 

B. 262, 207 N.C. 86, 95 A.L.R. 1132. 
Pa—Security Finance Co. to Use of 

Bemhelm v. Linker, 176 A. 76, 115 
Pa Super. 623—Miners* State Bank 
V. Auksztokalnis, 128 A. 726, 283 
Pa 18. 

Wis.—Schlesinger v. Schroeder, 245 
N.W. 666, 210 Wis. 403—Westboro 
Lumber Co. v. Dibble, 226 N.W. 
313, 315, 199 Wis. 350, quoting 

Corpus Juris. 

28 C.J. p 972 note 46. 

Guaranty of payment as absolute 
giihranty see supra § 7. 

Absence of affirmative duty 

A noteholder owes no affirmative 
duty of diligence to a gruarantor of 
payment as distinguished from a 
guarantor of collection.—Central 
SUte Bank v.. Ford, 187 N.W. 476, 
194 Iowa 904. 

Attorney’s grnaraaty of priutiug for 
olleut 

Printing company could sue attor¬ 
ney on guaranty of payment of 
printing for clients, without first 
exhausting remedies agrainst princi- 
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immediately on the failure of the principal debtor 
to perform his contract without further legal pro¬ 
ceedings being taken by anyone, although the guar¬ 
antor requests such proceedings.^^ In accordance 
with this rule if the guaranty fixes the time of pay¬ 
ment, and payment is not made within the time pre¬ 
scribed, there is a breach of the guaranty and no 
steps need be taken against the principal to fix lia¬ 
bility on the guarantor.85 So, also, where one 
guarantees payment of a note at maturity without 
imposing other conditions,or waives demand and 
protest or notice of nonpayment,it is not neces¬ 
sary in order to hold the guarantor to institute le¬ 
gal proceedings against the maker. A guaranty of 
the faithful performance of a lease, including the 
payment of rent, is an absolute guaranty under 
which the lessor may proceed against the guaran¬ 
tor without first proceeding or exhausting his rem¬ 
edies against the lessee.^® 

In the case of an absolute guaranty, the guaran¬ 
tee may at his election proceed against either the 
guarantor or the principal obligor,8 9 and he is not 
required in proceeding on the guaranty to elect 
whether he will ultimately attempt to recover pay¬ 
ment of the principal debtor.^® 

There are some decisions in which it has been 
held that the guarantee must^i or need not^^ pro¬ 
ceed against the principal with due diligence, either 
generally, without considering the character of the 


guaranty, or because of the language of the guar¬ 
antee, the situation of the parties, or the applica¬ 
bility of a statute. In some cases, it has been held 
that the failure to attempt to collect from the prin¬ 
cipal does not discharge the guarantor, but that 
the injury from the lack of due diligence may be 
shown in mitigation of damages.® ^ 

Principalis solvency. It is generally held that, 
where the guaranty is absolute and unconditional, 
the solvency or insolvency of the principal debtor 
does not affect the creditor's right to proceed 
against the guarantor,®^ and, although there are 
decisions to the contrary,®® the fact that the princi¬ 
pal debtor is solvent at the maturity of the debt gen¬ 
erally does not require that the creditor proceed 
against him before proceeding against the guaran¬ 
tor,®® and a failure to proceed against the principal 
debtor in such a case will not discharge the guar¬ 
antor, although the principal has become insolvent 
at the time of the proceedings against the guaran¬ 
tor.®*^ 

Pa^t due debt. Where the guaranty is of a debt 
or obligation which has become due and absolute 
before the guaranty is given, the guarantee is not 
required to take any legal steps to perfect his claim 
against the principal debtor before proceeding 
against the guarantor,®® but it has been held that 
the right of action on such a guaranty does not ac¬ 
crue immediately on the making of the contract but 


pal debtor.—Court Press v: Aron- 
steln, 249 N.Y.S. 70, 139 Mlsc. 145. 

84. Cal.—Grace v, Croninger, 206 P. 
130, 56 Cal.App. 669. 

28 C.J. p 970 note 30. p 972 note 46, 

85. U.S.—Bankers' & Shippers' Ins. 
Co. ot New York v. Murdock, C.C. 
A.Ark., 72 F.2d 292. 

28 C.J. p 973 note 49. 

86. Conn.—Beardsley v. Hawes, 40 
A. 1043, 71 Conn. 39. 

Idaho.—Sanger v. Plory, 286 P. 610, 
49 Idaho 177. 

IlL—-Beebe v. Kirkpatrick. 162 N.B. 
539, 321 Ill. 612, 47 A,L..R. 891— 
Alton Banking & Trust Co. v. 
Gray, 259 IlLApp. 20, amrmed 179 
N.R 469, 347 Ill. 99. 

Iowa.—Schaffer v. Acklin, 218 N.W. 
286, 205 Iowa 567. 

La,—Brock v. First State Bank & 
Trust Co., 175 So. 569, 187 La. 766. 
Mich.—^Rider v. Coyne, 224 N.W. 332, 

. 246 Mich. 365. 

Minn.—^Holbeiit v. Wermerskirchen, 
297 N.W. 827, 210 Minn. 119— 

Marquette Trust Co. v. Doyle, 224 
.N-W. 149.^ 176 Minn. 529. 

N.J.—^New York Credit Men’s Ass'n 
V.. Rothenberg, 196 A 372, 15 N.J. 
•,.MiSj5. 738. 

Teit,—^^mado Land Co. v, Snalth, 
S.W. 920. 


Wls.—^In re Menzner's Estate, 207 
N.W. 703, 189 Wls. 340. 

28 C.J. p 973 note 50. 

87. Pa.—^Motors Mtg. Corporation v. 

Garletts, 5 Pa.Dist. & Co. 163, 72 
Pittsb.Leg.J. 669, 2 Som.Leg.J. 

315. 

28 C.J. p 973 note 61. 

88. Pa.—Plummer v. Wilson, 185 A 
311, 322 Pa. 118. 

28 C.J. p 974 note 53. 

89. Mich.—^Krekel v. Thomasma, 238 
N.W. 265, 255 Mich. 283, 81 AL. 
R. 786. 

28 C.J. p 974 note 64. 

90. N.H,—^Bank Commissioners v. 
Security Trust Co., 49 A 113, 70 
N.H. 636. 

28 C.J. p 974 note 65. 

91. Mich.—Jackson v. West, 194 N. 
W. 1000, 224 Mich. 578. 

Pa.—Butler Savings & Trust Co. v. 

Phillips, 79 Pa.Super. 318. 

28 C.J. p 970 note 28. 

99- U.S.—Sawyer Grant Land Co. v. 
McPherson, , D.C.Mich., 19 F.Supp. 
709. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 CaJ.App.2d 356. 

'28 C.J. p 970 note 29. 
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93- Ala,—Crawford v. Chattanooga 
Sav. Bank, 78 So. 58, 201 Ala. 282. 

Iowa—Sabin v. Harris, 12 Iowa 87. 

94- Ala—^Bhl v. J. R. Watkins Med¬ 
ical Co., 112 So. 426, 216 Ala 69. 

Ga—^W. T. Rawleigb Co. v. Watson, 
126 S.B. 301, 33 GaApp. 344. 

Ky.—Bennett v. Board of Education 
of Harlan County, 116 S.W.2d 302, 
273 Ky. 113. 

Pa—Miners* State Bank v. Aukszto- 
kalnls, 128 A 726, 283 Pa 18—Mo¬ 
tors Mtg. Corporation v. Garletts, 
5 PaDist. & Co. 163, 72 Pittsb.Leg. 
J. 669, 2 Som.Leg.J. 315. 

28 C.J. p 973 note 48. 

95. Me.—Gamage v. Hutchins, 23 
Me. 565. 

Pa—^Mizur v. Spier, 96 Pa 533. 

98, Mich.—Roberts v. Hawkins, 38 
N.W. 676, 70 Mich. 666. 

28 C.J. p 97-4 note 62. 

97. Neb.—Huff v. Slife, 41 N.W. 289, 
25 Neb. 448, 13 Am.S.R. 497, 

28 O.J. p 974 note 63. 

98. Cal.—California Bank v. Kenoy- 
er, 37 P.2d 836, 2 Cal.App.2d 367. 

Wash.—^F. C. Palmer & Co. v. Chaf¬ 
fee, 226 P. 65, 66, 129 Wash. 408, 
quoting Corpus Juris. 

28 C.J. p 974 note 57. 
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that the guarantor is entitled to a reasonable time 
to see whether payment will not be made by the 
principal.^ ^ 

Failure to file claim against debtor^s estate. 
Where the creditor has failed to file his claim 
against the estate of the principal until after the 
time given by statute has elapsed, thus barring him¬ 
self from ever recovering anything from the prin¬ 
cipal, he may still collect from the guarantor where 
the guaranty is absolute.! 

Resort to security. In accordance with the rule 
which requires the guarantee, in case of a condi¬ 
tional guaranty, to»exercise due diligence in for¬ 
warding all legal remedies against the principal 
debtor before proceeding against the guarantor, 
where a debt so guaranteed is also secured by a 
mortgage, or other collateral security, there is no 
liability on the part of the guarantor until after a 
foreclosure of the mortgage and a failure to obtain 
payment from the mortgaged property^ or the per¬ 
sonal liability of the mortgagor,^ or until after the 
other collateral security has been enforced without 
obtaining paymenf* Thus, where the assignor of a 
mortgage guarantees its collectability, the assignee 
must exhaust his legal remedies under the mort¬ 


gage and against the mortgaged property before 
coming on the assignor,^ and the assignor will be 
released from liability on his guaranty if the as¬ 
signee unreasonably delays to proceed for the col¬ 
lection of the mortgage, and during such delay the 
property depreciates in value.® The creditor is not 
bound to proceed to foreclose against property cov¬ 
ered by the mortgage to which the mortgagor has 
no titleand it has also been held that he need 
not seek satisfaction out of the mortgaged prem¬ 
ises by a foreclosure, if it appears that a resort to 
that remedy would prove fruitless,® as by reason 
of a sale of the mortgaged premises under a fore¬ 
closure to satisfy a prior mortgage at a price leav¬ 
ing no surplus.® The fact that a third person had 
assumed the mortgage, but of which fact the guar¬ 
antee was ignorant, does not require that the guar¬ 
antee or his assignee should proceed against such 
third person before resorting to the guarantor for a 
deficiency arising from a foreclosure of the mort¬ 
gage against the principal debtor.!® 

Where the guaranty is an absolute one and the 
creditor has also other security, he need not pro¬ 
ceed against the security but may at once sue the 
guarantor on the default of the principal debtor."!! 


90. Ky.—^Yeates v. Walker, 1 Duv. 
84. 

28 C,J. p 974 note 68. 

1- Wis.—Swift & Co. V. Geraghty, 
226 N.W. 381, 882, 199 Wis. 329, 
citlngr Corpus Juris. 

28 C.J. p 974 note 69. 

2. Ala.—Russell v. Garrett, 93 So. 
711, 208 Ala. 92. 

28 C.J. p 978 note 4. 

Time to sue to Ibe fixed by fiTuarau- 
tor 

Where guarantor's liability by 
contract executed in 1910 was to ac¬ 
crue if a mortgage foreclosure failed 
to satisfy the note guaranteed, guar¬ 
antor reserving the right to name 
time of foreclosure without setting 
definite date for his act, a foreclo¬ 
sure by party guaranteed more than 
six years after the contract of guar¬ 
anty afforded reasonable time for 
guarantor to act, especially in view 
of Code 1907 $ 4835, providing that 
actions on writings not under seal 
must be commenced within six years. 
—Russell V. Garrett, 93 So. 711, 208 
Ala. 92. 

3. Minn.—Dewey v. W. B. Clark 
Inv. Co., 50 N.W. 1032, 48 Minn. 
130, 31 Am.S.R. 623. 

N.T.—Vanderkemp v. Shelton, 11 
Paige 28. 

4. N.J.—Westville Liand Co. v. Han¬ 
dle, 171 A 520, 622, 525, 112 N.J. 
Law 447, citing Corpus Jtiris. 

■Wis.—^McIntyre v. McGovern, 201 N. 

W. 259, 135 Wis. 290. 

28 C.J. p 978 note 6. 


Ooutraot guaranteeing payment of 
any deflolenoy which may. arise on 
the foreclosure of collateral security 
given for a debt of another is a spe¬ 
cies of guaranty of collection, the 
only difference between such a guar¬ 
anty and an ordinary guaranty of 
collection being that in the latter 
case the undertaking is that, after it 
has been ascertained by all such le¬ 
gal proceedings as the case admits of 
that the demand cannot be collect¬ 
ed, the guarantor will pay, while in 
the former case the only proceeding 
which must be taken is that pointed 
out. 

N.J.—^Diamond T Motor Car Co. v. 
Eucker, 160 A 41, 43, 10 N.J.Misc. 
814, citing Corpus Juris. 

N.T.—McMurray v. Noyes, 72 N.T. 
523, 28 Am.R. 180. 

& Mich.—^Barnes v. Baker, 2 Mich. 
377. 

28 C.J. p 978 note 7. 

6. N.Y.—Griffith v. Robertson, 15 
Hun 344. 

7. Mich.—Briggs v. Morris, 34 N.W. 
582, 67 Mich. 825. 

28 C.J. p 979 note 9. 

a W.Va.—Middle States Loan, Bldg. 
8e Constr. Co. v. Engle, 31 S.E. 921, 
45 W.Va. 688. 

28 C.J. p 979 note 10. 

9. N.T.—Cady v. Sheldon, 88 Barb. 
103. 

la N.T.—^Mead v. Parker, 29 Hun 

62 . 
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IL Cal.—Everts v. Matteson, 132 P. 
2d 476, prior opinion, App., 124 P. 
2d 685—Iioeb v. Christie, B7 P.2d 
1303, 6 Cal.2d 416—Security-First 
Nat. Bank of Los Angeles v. Chap¬ 
man, 87 P.2d 724, 31 Cal.App.2d 
182—Bank of America Nat. Trust 
& Savings Ass’n v. Lane Mortg. 
Co., 63 P.2d 1189, 18 Cal.App.2d 
431. 

Idaho.—Sanger v. Plory, 286 P. 610, 
49 Idaho 177—Marshall-Wells Co. 
V. Kramlich, 267 P. 611, 617, 46 
Idaho 355, citing Corpus Juris. 

La.—Home Ins. Co. v. Voorhles Co., 
App., 168 So. 724. 

Mass.—First Nat. Bank v. Swift, 155 
N.E. 606, 258 Mass. 573. 

Minn.—Central State Bank v. Han¬ 
son. 197 N.W. 283, 138 Minn. 269— 
Kleinman v. Sperry, 190 N.W, 604, 
153 Minn. 447. 

Pa.—In re Cancelmo’s Estate, 16 Pa. 
List. & Co. 1, affirmed 162 A 454, 
308 Pa. 178. 

Wis.—Schlesinger v. Schroeder, 245 
N.W. 666, 210 Wis. 403. 

28 C.J. p 979 note 13. 

CoibdltioiLal s^e 

In action on guaranty of install¬ 
ment note given on conditional sale 
of automobile, person guaranteed 
was not bound as against guarantor 
to pursue remedies provided in con¬ 
tract of conditional sale.—Superior 
Finance Corporation v. John A Mc- 
Crane Motors, 184 A 828, 116 N.J. 
Law 435, affirming 180 A 842, 115 
N.J.Law 401. 
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Thus, where a person guarantees the payment of a 
debt secured by a mortgage, the mortgagee may sue 
on the guaranty without proceeding to realize on 
the mortgage and if the guarantor pays the 
debt he is entitled to be subrogated to the mortga¬ 
gee’s rights against the principal debtor. 

b. What Constitutes 

The test of due diligence Is the effort to collect that 
a reasonable man would make If there were no guaranty; 
there is conflict as to whether the guarantee is excused 
from obtaining Judgment and issuing execution against 
the principal where the principal Is Insolvent. 

Where diligence on the part of the creditor to 
collect the debt on the default of the principal debt¬ 
or before proceeding against the guarantor is re¬ 
quired, what constitutes due diligence depends on 
the facts and circumstances of the particular case.^^ 
The guarantee is required to exercise such diligence 
as a reasonable man would if there were no guar- 
anty.iS it jg generally held that there should be a 
diligent and honest prosecution of a suit against the 
principal debtor to judgment and an execution is¬ 
sued thereon returned unsatisfied,but this rule 
is not an inflexible onej^*^ and as discussed subse¬ 
quently in this section, there may be a sufficient ex¬ 
cuse for not bringing suit against the principal, 
or there may be other steps in addition to the in¬ 
stitution of suit and obtaining judgment which as a 


prudent creditor he should reasonably take for the 
purpose of collecting his debt;^^ but he is not re¬ 
quired to exercise extraordinary diligence in taking 
such steps and in order that the failure to take 
such additional steps shall constitute a defense, 
there must have been a concurrent loss and the bur¬ 
den is on the guarantor to show such loss .20 The 
general rule does not apply where a guaranteed 
note is assigned to a third person as trustee of the 
parties.^^ 

Request of guarantor. Under some statutes the 
guarantor is discharged if the creditor fails to sue 
the principal within a reasonable or specified time 
after notice or request from the guarantor so to 
do;^2 but the guarantor’s right, under such stat¬ 
ute, to compel such suit is superseded by a stipula¬ 
tion in the guaranty to the effect that the creditor 
may extend the time or alter the manner of pay¬ 
ment without releasing the guarantor.23 

Time of instituting legal proceedings. The cir¬ 
cumstances of the particular case control in deter¬ 
mining what constitutes due diligence in regard to 
the time of instituting legal proceedings against the 
principal debtor,^^ and generally such proceedings 
must be instituted within what, under the circum¬ 
stances, is a reasonable time, after the maturity of 
the principal debt.25 Although there has been some 


13. Cal.—^Birkliofer v. Krumm, 40 
P.2d 553, 4 Cal.App.2d 43., 

N.Y.—Kramer v. Relgrov Realty Co., 
276 N.Y.S. 641, 243 App.Div. 98, 
reversed on other grrounds 198 N.B. 
420, 268 N.Y. 692. 

K.C.—Page Trust Co. v. Godwin, 130 
S.B. 323. 190 N.C. 512. 

Wls.—Schlesihger v. Schroeder, 246 
N.W. 666, 210 Wis. 403, 

28 C,J. p 979 note 14. 

13. U.S.—Osborne v. Smith, C.C. 
Minn.. 18 F. 126, 5 McCrary 487. 

28 C.J, p 979 note 15. 

14. Mich.—Bastian Bros. Co. v. 
Brown, 291 N.W. 644, 293 Mich. 
242. 

28 C.J. p 974 note 66. 

15. Colo.—Wllcoxson v. McMullin, 
63 P.2d 880, 881, 99 Colo. 432, cit¬ 
ing Cbtpiis , Jnxls. 

10i. Mich.—Bastian Bros. Co. v. 
Brown, 291 N.W. 644, 293 Mich. 
242 

2,8 CJr, p 975 note 67. 

Clalaa lUed with receiver 
'Where receiver was appointed for 
insolvent .maker of guaranteed note, 
emfptgjiarantee filed his claim with 
winding up of such 
constitute evidence 
to i the,^ return of . execu¬ 
tion nulla bona, as basjBL’jfoij'sactjQn 


against guarantor.—^McIntyre v. Mc¬ 
Govern, ’201 N.W. 259, 186 Wis. 290. 

17. Neb.—^Rice v. McCague, 86 N.W. 
486, 61 Neb. 861. 

N-Y.—Cady v. Sheldon, 38 Barb. 103. 

la N.Y.—Phillips V. liindley, 98 N. 
Y.S. 423. 112 App.Div. 283, 18 N.Y. 
Ann.Cas. 308, aiiirmed 188 N.Y. 
606, 81 N.E. 1173. 

28 C.J. p 975 note 70. 

19. Ill.—Judson V. Gookwln, 37 Ill. 
286. 

N.T.—Thomas v. Woods, 4 Cow. 173. 

aa N.Y.—Backus v. Shipherd, 11 
Wend. 629. 

31. Kan,—^Avery v. Moore, 124 P. 
173, 87 Kan. 337. 

22. Ark.—^Donahue v. Arkadelphia 
Milling Co., 16 S.W,2d 569, 179 Ark. 
409. 

28 C.J. p 975 note 74. 

NonresldeiLt principal 
Guarantors, sued with nonresident 
principal not served, might claim ex- 
gneration, unless principal be sued 
and suit proceed to judgment as de¬ 
manded.—Donahue v, Arkadelphia 
Milling Co., 16' S.W.2d '569, 179 Ark. 
•409. 

Notice must specif^ principal’s rest- 
dence 

Ga.—Secklnger v. Exchange Bai^Ji: of 

loork 


Springfield, 145 S.B. 94, 88 Ga.App. 
667. 

Surety statute 

(1) In Illinois Hurd Rev.St.l911, c 
132 9 1, providing that surety may be 
discharged if, after notice, creditor 
fails forthwith to sue debtor. In¬ 
cludes guarantors.—Continental & 
Commercial Nat Bank v. Cobb, 
Mass., 200 F. 511, 118 C.C.A. 615. 

(2) Statute giving sureties on 
bonds, etc., right to require bringing 
suit against principal was held not 
to apply to guarantors of rent due 
under theater lease.—Stifel Estate 
Co. V. Celia, 291 S.W. 615, 220 Mo. 
App, 657. 

23. U.S.—Continental & Commercial 
Nat Bank v. Cobb, Mass., 200 P. 
611, 118 C.C.A. 615. 

24. N.Y.—PhilUps V. liindley, 98 N. 
Y.S. 423, 112 App.Div. 283, 18 N.Y. 
Ann.Cas. 308, affirmed 188 N.Y. 606^ 
81 N.E. 1173. 

28 C.J. p 976 note 76. 

25. N.Y.—Salt Springs Nat. Bank v. 
Sloan, 32 N.E. 231, 135 N.T. 371. 

28 C.J. p 976 note 77. 

Guaraatox’s ooasent 
Guarantors on note would not be 
released where forbearance of suit 
was for their benefit and with their 
consent.—Sanger v. Flory, 286 P, 610, 
49 Idaho 177. 
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delay, if, under the circumstances it is a reasonable 
one, it does not negative the use of due diligence 
and will not affect the guarantor’s liability under 
the guaranty ;26 but if the delay is, under the cir¬ 
cumstances, unnecessary or unreasonable it will 
discharge the guarantor,^? However, it has been 
held that mere delay, not resulting in injury to the 
guarantor, will not discharge him.28 In any event, 
the guarantor is discharged where the creditor de¬ 
lays suit until after the principal debtor has become 
insolvent.29 In the absence of any special facts 
due diligence usually requires that suit should be 
brought against the principal at the first regular 
term of court after the maturity of the debt and 
that judgment be taken and execution issued there¬ 
on as soon as practicable by the ordinary rules and 
practice of the court.^O 

Place of suit. The guarantee is not required to 
follow the debtor outside of the county where the 
contract was made and the debtor resides and bring 
an action against him in another county in the same 
state.31 Although it has been held that, where the 
maker of a note at the time of its execution resides 
without the state and continues so to reside, and all 
his property is situated at the place of his residence, 
the exercise of due diligence requires that the guar¬ 
antee shall sue the maker at the place of his resi¬ 
dence before he can have recourse to the guaran- 
tor,32 as a general rule he is not required to pro¬ 
ceed against the principal debtor outside the state 
where the contract was executed and if the 
debtor has removed from the state and cannot be 
sued therein when the debt falls due the guarantee 
may at once sue the guarantor,34 if the maker of a 
note lives in one place and his property is situated 
in another jurisdiction, due diligence does not re¬ 
quire that he shall be sued in both places,^5 nor does 
it require that because he happens to have proper¬ 


ty in several states he shall be sued in all of tbem.^® 

Steps to he taken after suit commenced. While 
it is not necessary after an action has been com¬ 
menced against the principal debtor that each step 
in the prosecution thereof shall be taken with the 
greatest possible diligence and that all known means 
shall be resorted to to hasten the prosecutioUj-^^ 
there must be no unnecessary delay in securing 
judgment and issuing an execution thereon.^^ The 
mere formal suing out of process without any at¬ 
tempt to present evidence in support of plaintiff’s 
case is not sufficient to show diligence and, in 
the absence of explanation, it is not due diligence 
for the creditor to permit a frivolous answer by 
the debtor in an ordinary action on a promissory 
note to remain on the records for three months, 
during which time not a step of any nature is tak¬ 
en in the action.^® However, the exercise of due 
diligence does not require the creditor, after hav¬ 
ing obtained judgment and issued execution, to 
prosecute a levying officer for failure to make the 
money on the execution.*! 

Excuses for failure to proceed against principal. 
There is some conflict of authority whether in case 
of a conditional guaranty or guaranty of collection 
there are any circumstances which will excuse the 
bringing of suit against the principal debtor on the 
maturity of the debt, or the making of an attempt 
to collect the debt.^2 According to some authori¬ 
ties the only evidence that the debt is not collecta¬ 
ble which will be received is the failure of legal 
proceedings diligently pursued to result in collec¬ 
tion; and a failure to institute and pursue such 
proceedings will not be excused by the mere fact 
that the principal debtor is insolvent or unable to 
pay,or by the fact that the debtor died before the 
maturity of the debt and that no one thereafter took 


sa Wash.—^North Pacific Finance 
Corporation v. Howell-Thompson 
Motor Co., 298 P. 424, 162 Wash. 
387. 

28 C.J. p 976 note 78. 

27. Minn.—Crane v. Wheeler, 60 N. 
W. 1033, 48 Minn. 207. 

28 C.J. p 976 note 79. 

28. La.—Federal Schools v. Kuntz, 
134 So. 118, 16 La.App. 289. 

Va.—Looney v. Belcher, 192 S.BL 891, 
169 Va. 160. 

28 CJ. p 970 note 81. 

29. Minn.—Crane v. Wheeler, 50 N. 
W. 1033, 48 Minn. 207. 

W.Va.—^Kearnes v. Montgomery, 4 
W.Va. 29. 

30. IH.--Dillman v. Nadelhoffer, 43 
N.B. 378, 160 Ill. 121. 

28 C.J. p 976 note 81. 


31. IlL—Judson v. Gookwln, 37 Ill. 
286—Tarlton v. Miller, 1 Ill. 68. 

32. Minn.—Fall v. Toumans, 69 N. 
W. 690, 67 Minn. 83, 64 Am.S.R. 
390. 

28 C.J. p 976 note 83. 

33. Ill.—Barber v. Bell, 77 Ill. 490. 
28 C.J. p 976 note 84. 

34. Cal.—Ohio Electric Car Co. v. 
Le Sage, 188 P. 982, 182 Cal. 450. 

28 C.J. p 977 note 85. 

35. Tenn.—Williams v. Miller, 2 Lea 
405. 

38. Tenn.—Willieuns v. Miller, su¬ 
pra. 

37. Ill.—Judson V. Gookwin, 37 IlL 
286. 

N.T.—Chatham Nat. Bank v. Pratt, 
32 N.B. 236, 135 N.T. 428. 
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38. Ill.—Robinson v. Olcott, 27 Ill. 
181. 

28 C.J. p 977 note 89. 

39. N.T.—Sawyer v. Baskell, 18 
How.Pr. 282. 

28 C.J. p 977 note 90. 

4a N.T.—Chatham Nat Bank v. 
Pratt, 32 N.B. 236, 135 N.T. 423, 
reversing 16 N.T.S. 216. 

41. N.T.—^Leonard v. Glddings, 9 
Johns. 355. 

42. Conn.—Allen v. Bundle, 50 Conn. 
9, 47 Am.R. 599. 

43. TJ.S.—Dwight V. Williams, C.C. 
Mich., 8 F.Cas.No.4,218, 4 McLean 
581. 

28 C.J. p 977 note 95., 
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out letters of administration on the estate.^^ Ac¬ 
cording to other authorities, however, and by what 
seems to be the weight of authority, if the insol¬ 
vency of the principal debtor,or other circum¬ 
stances,^® would render a suit against the principal 
debtor unavailing, it need not be instituted. The 
principle on which these decisions proceed is that 
the condition to which the guarantee is pledged is a 
practice of due—that is, proper, just,, reasonable— 
diligence; not to the performance of acts which 
are obviously useless, from which expense and in¬ 
jury might arise, but from which advantage cer¬ 
tainly cannot; and the ascertainment on sufficient 
proof of an entire or notorious insolvency is rec¬ 
ognized by the law as answering the demand of 
due diligence, and as dispensing, under such cir¬ 
cumstances, with the more dilatory evidence of a 
suit.^*^ The rule that the principal’s insolvency ex¬ 
cuses the guarantee from suing him has been held 
to excuse the guarantee from filing his claim in the 
bankruptcy proceedings.Where the principal 
debtor openly has property in his possession, after 
the maturity of the debt, more than sufficient to 
satisfy it, the fact that the sheriff or constable tes¬ 
tifies that he does not know how to reach the prop¬ 
erty does not excuse the creditor for failing to 
proceed against the debtor.^® The fact that the 
guarantee's delay in proceeding against the princi¬ 
pal was due to his mistaken belief that he was not 
under obligation to do so will not excuse him,®® 

§ 62. - ■ Demand on Principal 

Where the guaranty Is conditional, the guarantee 


must make demand on the principal; but where the 
guaranty is absolute, such demand need not be made un¬ 
less necessary to put the principal in default. 

Where the guaranty is conditional, it is generally 
necessary, as a condition precedent to fixing liabil¬ 
ity on the guarantor, that the guarantee make a de¬ 
mand on the principal obligor for payment or per¬ 
formance, under the terms of the principal con¬ 
tract,within a reasonable time,®2 even though he 
is not bound to proceed against the principal obli¬ 
gor.®® Where the guaranty provides that the debt 
be presented by a certain date, it expressly makes 
the presentation by that date a condition precedent 
to the guarantor’s liability; and in such case time 
is of the essence of the contract, although not ex¬ 
pressly made so.®^ It has been held that a demand 
is not necessary where no benefit to the guarantor 
could result from the making of it,®® as where the 
principal is notoriously insolvent when the guaran¬ 
teed debt falls due.®® 

Absolute guaranty. In case of an absolute guar¬ 
anty of payment or performance it is the guaran¬ 
tor’s duty to see that the principal's obligation is 
paid or discharged at the proper time; and hence 
the general rule is that no demand on the principal 
debtor is necessary to render the guarantor liable 
in case of such a guaranty,®*^ unless a demand on 
the principal debtor is necessary to place him in de¬ 
fault.®® This general rule applies to a guaranty of 
payment of a bill or note.®® Where from the abso¬ 
lute character of a debt whose payment is guaran¬ 
teed nothing of a preliminary nature on the part 
of the creditor is required by the law to perfect 


44. K.T.—^Taylor v. Bullen, 6 Cow. 
624. 

45. Cal.—^Irving v. Irwin, 24 P.2d 
216, 133 CaLApp. 374. 

Conn.—Beltler v. Rudkin, 133 A. 214, 
lOi Conn. 404. 

Ga.—^Arkansas Fuel Oil Co. v. Young, 
16 S.B.2d 909, 66 Ga.App. 38. 

28 C.J. p 977 note 97. 

46. Wash.—Keaner v. Inland Empire 
Land Co., 272 P. 29, 31, 150 Wash. 
1, citing Corpus Juris. 

28 C.J. p 977 note 98. 

47. N.D.—Roberts v. Laughlin, 59 
N.W. 367, 4 N.D. 167. 

28 C.J. p 978 note 99. 

48. Conn.—Beitler v. Rudkin, 133 A, 
214, 104 Conn. 404. 

49. IlL—Allison v. Waldham, 24 
IlL 182. 

50. N.T.—Anaerican Wire Form Co. 
V. Altman, 201 N.T.S 678. 

61. ' Dei.—^AJax Rubber Co. v. Gam, 

< -i&l A 831, 833, 4 W.W.Harr. 264, 
citing Corpus Juris. 

N.J.—Boorsteln V^ Miller, 3 A.2d 37, 


91, 124 N.J.Eq. 526, quoting Corpus 
Juris. 

N.T.—Sherwln v. Jonas, 269 N.Y.S. 
121, 160 Misc. 342, reversing 267 
N.Y.S. 769, 149 Misc. 481. 

28 C.J. p 979 note 16. 

Demand for future payment 

Demand on maker for payment of 
demand note at future date consti¬ 
tuted adequate demand, if demand 
was necessary, to fix liability on 
guarantors.—Savings Bank of New 
Britain v. Weed, 185 A 671, 121 
Conn. 414. 

sa. Conn.—Sage v. Wilcox, 6 Conn. 
81. 

28 C.J. p 980 note 17. 

53. Ark.—McCollum v. Cushing, 22 
Ark. 540—Ringgold v. Newkirk, 3 
Ark. 96. 

54. Cal.—Schwab v. Bridge, 149 P. 
603, 27 Cal.App. 204. 

55. N.Y.—^Pennsylvania Coal Co. v. 
Blake,. .85 N.T. 226. 

56. Ga.—^Allen v. Henderson, 172 S. 
E. 94, 48 Ga.App. 74. 

28 C.J. p 980 note 23. 
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57. Ala.—O’Neal v. Peaden, 161 So. 
877, 228 Ala. 21. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356—Bank of Ameri¬ 
ca of California v. Granger, 1 P. 
2d 479, 115 CaLApp. 210. 

Conn.—Savings. Bank of New Britain 
v. Weed, 185 A. 571, 573, 121 Conn. 
414, citing Corpus Juris. 

Mass.—Maksymluk v. Puceta, 181 N. 

E. 338, 279 Mass. 346. 

Va.—Ives v. Williams, 129 S.E, 675, 
143 Va. 866. 

28 C.J. p 980 notes 24, 25, 27. 

53. S.D.—Greely v. McCoy, 52 N.W. 

1050, 3 S.D. 218. 

28 C.J. p 980 note 26. 

59. Ala.—Union Indemnity Co. v. 

Goodman, 144 So. 108, 226 Ala. 493. 
Conn.—Savings Bank of New Bri¬ 
tain V. Weed. 185 A 671, 121 Conn. 
414. 

Ill—Hurst V. Bent, 14 N.B.2d 852, 
296 IlLApp. 626. 

Tex.—Commerce Securities Corpora¬ 
tion V. Congleton, Clv.App., 8 S.W. 
2d 803. 

28 C.J. p 981 note 38. 
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his rights, demand and notice are not essential to 
enable him to enforce the guaranty,®® as where the 
guaranty is of the payment of a preexisting debt.®i 
An instrument by which the maker guarantees the 
payment of a specified sum of money at the end of 
a stated period is usually held to be an absolute 
contract of guaranty within the rule.®^ 

§ 63. - Notice of Default to Guarantor 

In general, In the absence of an express provision, the 
duty of the guarantee to notify the guarantor of a de¬ 
fault depends on whether or not the guaranty Is abso- 
lute, the guarantor being usually held entitled to notice 
only when the guaranty Is conditional or uncertain as 
to amount or accrual. 

The language of the guaranty is controlling in 
determining whether or not the guarantee is under 
a duty to notify the guarantor of a default by the 
principal,®^ and notice must be given where the 
terms of the guaranty expressly require it,®^ and 
need not be given where the terms of the guaranty 
expressly dispense with it.®® 


Generally, however, the language of the guaranty 
is not express on the point, and in such case, the 
duty of the guarantee to give the guarantor notice 
of the principal’s default is generally held to turn 
on whether the guaranty is absolute or conditional; 
thus, where the guaranty is absolute,^® as in the 
case of a guaranty of payment®*^ or performance,®^ 
the guarantee need not give the guarantor notice 
of the principal’s default. Notice of default is not 
necessary where an absolute guaranty is of a debt 
which is due and absolute when the guaranty is 
given,® 9 and if it is not due at that time but is cer¬ 
tain, the guarantor becomes liable on his guaranty 
with his rights clearly fixed, without such notice, 
as soon as the debt becomes due and default is 
made thereon.*^® 

Where the guaranty is a collateral continuing or 
conditional one, the guarantor is entitled to reason¬ 
able notice of the principal’s default.*^^ Thus no¬ 
tice of the principal’s default should be given where 
the guaranty is of a future indebtedness uncertain 


60. Me.—Read v. Cutts, 7 Me. 186, 
22 Am.D. 184. 

Mo.—Great Western Printing Co. v. 
Belcher. 104 S.W. 894, 127 Mo.App. 
133, 140. 

61. Ark.—Lane v. Levillian, 4 Ark. 
76, 37 Am.D. 769. 

Me.—Read v. Cutts, 7 Me. 186, 22 
Am.D. 184. 

GO. Ala.—Leftkovitz v. Gadsden 
First Nat. Bank, 44 So. 613, 162 
Ala. 521, 627. 

28 C.J. p 981 note 32. 

631 Wash.—Coughlin v. Smith, 1 P. 
2d 21o, 163 Wash. 290. 

e4u U.S.—Davis v. Wells, Utali, 104 
U.S. 159, 26 L.Ed. 686. 

28 O.J. p 981 note 35. 

Payment on demand 

WTien promise is to pay one's own 
debt for specified amount on demand, 
no demand need he alleged or proved, 
but when promise to pay on demand 
is not to pay one's own debt, but is 
collateral promise to pay debt of an¬ 
other, demand is necessary, being 
part of cause of action.—Lewis v. 
Bsch, 279 N.Y.S. 77, 156 Misc. 212. 

65 , <2al.—^Davenport v. Stratton, 
App., 132 P.2d 688. 

Ill.—In re Klink's Estate, 36 N.E.2d 
684, 310 I11.APP. 609. 

Mass.—Gloucester Mut Fishing Ins. 
Co. V. Boyer, 200 N.E. 557, 294 
Mass. 35. 

Pa.—^Putnam v. Ament, 96 Pa.Super. 
447. 

66. U.S.—Pavlahtos v. Garoufalis, 
C.C.AN.M., 89 r.2d 203. 

Ala.—O'Neal v. Peaden, 151 So. 877, 
228 Ala. 21. 


CaL—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356. 

Del.—^Ajax Rubber Co. v. Gam, 151 
A 831, 833, 4 W.W.Harr. 264, citing 
Corpus Juris. 

D.C.—^Kaufman v. Penn Mut. Life 
Ins. Co., 64 P.2d 160, 62 App.D.C. 
37, certiorari denied 53 S.Ct. 793, 
289 U.S. 763, 77 L.Ed. 1506. 

Idaho.—McConnon & Co. v. Stallings, 
268 P. 627, 44 Idaho 610. 

Md.—Continental Oil Co. v. Horsey, 

3 A.2d 476, 175 Md. 609. 

Mich.—Detroit Trust Co. v. Lange, 
255 N.W. 320, 267 Mich. 69. 

Mo.—Squires v. Hoffman, App., 278 
S.W. 803, 

N.T.—^American Taximeter Co. v. 

Smith. 199 N.Y.S. 678. 

S.C.—International Accountants' Soc. 

v. Fell, 142 S.B. 34, 144 S.C. 64. 
Tenn.—^Roller v. Hamilton, 13 Tenn. 
App. 241—Mountain City Mill Co. 
V. Lindsey, 8 Tenn.App. 337. 

Va,—^Ives V. Williams, 129 S.E. 676, 
143 Va. 856—^Frieden v. Cluett, 
Peabody & Co., 128 S.E. 61, 142 Va. 
738. 

Wash.—Sherman, Clay & Co. v. 
Turner, 2 P.2d 688, 690, 164 Wash. 
257, quoting Corpus Juris. 

28 C.J, p 982 note 43, p 983 note 49. 

67. Ala.—O’Neal v. Peaden, 161 So. 
877, 228 Ala. 21. 

Idaho.—McConnon & Co. v. Stallings, 
258 P. 527, 44 Idaho 610. 

TiSiich .—^Mortgage & Contract Co. v. 
Linenberg, 244 N.W. 428, 260 Mich. 
142. 

Wash.—Sherman, Clay & Co. v. 
■ Turner, 2 P.2d 688, 690, 164 Wash. 
267, quoting Corpus Juris. 

28 C.J. P 983 note 46. 
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Accelerated payments 

Where vendor guaranteed assigned 
land contract, and there were de¬ 
faults furnishing basis for accelerat¬ 
ing payments, notice to him of such 
defaults before acceleration was not 
condition precedent to holding him 
as guarantor as respects accelerated 
payments.—^Mortgage & Contract Co. 
V. Linenberg, 244 N.W. 428, 260 Mich. 
142. 

88. Va.—Ives v. Williams, 129 S.B. 
675, 143 Va. 865. 

Wash.—Sherman Clay & Co. v. 
Turner, 2 P.2d 688, 690, 164 Wash. 
257, quoting Corpus Juris. 

28 C.J. p 982 note 44. 

68. Kan.—Bonebrake v. King, 31 P. 

1007, 49 Kan. 296. 

28 C.J. p 983 note 47. 

70. N.H.—^Newbury Bank v. Sin¬ 
clair, 60 N.H. 100, 49 Am.R. 307. 

28 C.J. p 983 note 48. 

71. Del.—^Ajax Rubber Co. v. Gam, 
161 A 831, 832, 4 W.W.Harr. 264, 
citing Corpus Juris. 

Ind.—^Hawkins v. Meyer-Klser Corpo¬ 
ration, 168 N.E. 485, 87 Ind.App. 
664. 

La.—Citizens' Bank & Trust Co. v. 

Barthet, 148 So. 906, 177 La. 652. 
]Sr.J.—Ruben v. Jelin, 25 A.2d 276, 281. 
131 N.J.Bq. 299, citing Corpus Ju¬ 
ris. 

28 O.J. p 981 note 36. 

If uudertaMug is ooutiuuiug guar¬ 
anty, ordinarily, failure to notify 
guarantor within reasonable time of 
principal’s default will absolve guar¬ 
antor from liability.—B. F. Goodrich 
Rubber Co. v. Fisch, 127 S.E1 187, 141 
Va. 261. 
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as to amount' or time;72 or where the guaranty 
takes the form of a letter of credit by which the 
guarantor promises to be responsible for the pay¬ 
ment of the price of goods which may be sold to the 
third person ;73 or where the guaranty is of the 
performance of a contract by the principal which 
cannot be performed by the guarantor on the prin¬ 
cipal’s default, but for which he is only to respond 
in damages which are not liquidatedJ^ 

It has been held that the purpose of giving notice 
of the principal’s default is to inform the guaran¬ 
tor that he is relied on for payment and to give 
him an opportunity to take the necessary steps to 
secure himself against such default,*^5 and it has 
been held that reasonable notice should be given to 
him whenever it would be of any advantage to him 
to have it, in order that he may, if possible, secure 
himself against liability.^® It has also been held 
that whether or not the guarantee must give notice 
of default depends on whether such requirement is 
reasonable in the light of all of the circumstances,^^ 
and that the requirement of notice will not be im¬ 
plied where the guarantor can readily ascertain 
whether or not a default has occurred. 78 


Guaranty of bill or note. There is some conflict 
among the decisions as to whether or not the guar¬ 
antor of a note is entitled to notice of the maker’s 
default.78 This conflict has been attributed to the 
failure to discriminate between a guaranty which 
depends on some contingency or condition and one 
which is in its terms absolute and unconditional.80 
In any event, there are decisions which in general 
terms, without characterizing the guaranty involved 
as absolute or conditional, hold that the guarantee 
must8i or need not88 give notice to the guarantor 
of the maker’s default. 

However, it is generally held that where the 
gfuaranty is absolute,®^ as in the case of a guaranty 
of payment,84 notice of the default need not be 
given to the guarantor. This rule applies, in the 
absence of statute regulating the subject, whether 
the guaranty is made by a separate instrument,86 
or indorsed on the note itself ;88 or whether it is 
made by the holder on transferring it,87 or by a 
stranger to the note.88 It has also been held that, 
where one on transferring a note before maturity 
guarantees its payment, he is not discharged from 
liability on his guaranty by the failure to give no- 


72. lU.—Taussig v. Reid, 32 N.E. 
918, 14o Ill. 488, 86 Am.S.R. 604, re¬ 
versing 36 IlLApp. 439. 

28 O.J. p 982 note 40. 

73. Ind,—Smith v. Balnbrldge, 6 
Blackf. 12. 

74. Ind.—^Purst & Bradley Mfg. Co. 
V. Black, 12 N.E. 604, 111 Ind, 308. 

75. N.J.—Boorsteln v. Miller, 3 A.2d 
87, 91, 124 N.J.Bd. 626, quoting 
Corpus Juris. 

28 O.J. p 981 note 33. 

7ft. U.S.—Molina v. Munoz, C.C.A, 
Puerto Rico, 31 F.2d 727, 730, cit¬ 
ing CorpTLS Juris. 

N.J.—Boorsteln v. Miller, 3 A. 2d 87, 
91, 124 N.J.Bq. 626, quoting Cor¬ 
pus Juris. 

28 O.J. p 981 note 84. 

77. Neb.—Furst v. Kruger, 271 N.W. 
166, 182 Neb. 54. 

Fatlure to gfivo notice unreasonable 
Where wholesalers in sales agrree- 
ment evinced intent to assist retailer 
in starting his business, action of 
wholesalers in inducing retailer to 
make unwarranted ezitenslons of 
credit ^d in failing to give retailer's 
guarantor prompt notice of retailer's 
default, was held to relieve guaran¬ 
tor from liability to wholesalers, 
notwitlistandlng that notice was not 
Eipetiiflcimy required by either sales 
a^teemenj: or guaranty.—lUrst v. 
l^T^^er, /iSupra. 

lUUy,. App., 47 S. 


79. Neb.—Huff v. Slife, 41 N.W. 289, 
26 Neb. 448, 18 Am.S.R. 497. 

sa Ohio.—Clay v. Bdgerton, 19 
Ohio St 649, 2 Am.R. 422. 

81. Neb.—Newton Wagon Co. v. 
Diers, 4 N.W. 995, 10 Neb. 284. 

28 C.J. p 986 note 68. 

82. Ark.—^First Nat. Bank v. Solo¬ 
mon, 280 S,W. 669, 170 Ark. 566. 

Tex.—Commerce Securities Corpora¬ 
tion V. Congleton, Civ.App., 8 S.W. 
2d 803. 

83. Cal.—Wetzel v. Cale, 165 P. 692, 
175 Cal. 208. 

Conn.—Perry v. Cohen, 11 A.2d 804, 
126 Conn. 457—^Jaronko v. Czer- 
winski, 166 A 388, 117 Conn. 15, 
90 A.L,R. 299—Higinbotham v. 
Manchester, 154 A 242, 113 Conn. 
62. 

Or.—^Douglas v. Rumelin, 266 P. 624, 
125 Or, 261, denying rehearing 264 
P. 852, 126 Or. 261. 

28 C.J. p 983 note 64, p 984 note 61. 

Same person may be guarantor 
and indorser of note and, although 
failure to give due notice of demand 
and nonpayment will discharge him 
as indorser, he will still be bound as 
guarantor. 

Conn.—Jaronko v. Crerwinski, 166 A 
388, 117 Conn. 16, 90 AL.R. 299. 
Neb.—Lemmert v. Guthrie, 95 N.W. 
1046, 69 Neb..499, 111 Am.S.R. 661, 
62 LI.R.A 954. 

CHmranty of indorsmnents 
Where bank purchases draft, and 
guaranties all prior indorsements, 
which include indorsement of drawer 
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and forged indorsement of payee, and 
offers it for collection, it cannot 
complain of failure to give notice of 
forgery promptly on discovery there¬ 
of, being bound by its contract of 
guaranty, and chargeable with notice 
of facts.—^Philip Gruner & Bros. 
Lumber Co. v. First Nat. Bank, 109 
So. 274, 143 Miss. 45 i. 

84. Conn.—^Perry v. Cohen, 11 A. 2d 
804, 126 Conn. 457—Savings Bank 
of New Britain v. Weed, 186 A. 671, 
573, 121 Conn. 414, citing Corpus 
Juris. 

Ill.—Hurst V. Bent, 14 N.B.2d 852, 
295 Ill.App. 625—^Peterson v. Swan¬ 
son, 269 Ill.App. 80. 

Iowa.—Granger v. Graef, 212 N.W. 
730, 203 Iowa 382. 

Ky.—Taylor v. Payne, 122 S.W.2d 
964, 276 Ky. 79. 

La.—Brewer v. Foshee, App., 169 So. 
4'56. 

N.J.—New York Credit Men's Ass'n 
v. Rothenberg, 196 A 372, 16 N.J. 
Misc. 738. 

28 C.J. p 984 note 59. 

85. Me.—^Read v. Cutts. 7 Me. 186, 
22 Am.D. 184. 

28 C.J. p 984 note 62. 

88b Conn.—^Beardsley v. Hawes, 40 
A 1043, 71 Conn, 39. 

28 C.J. p 984 note 68. 

87. Minn.—^Hungerford v. O'Brien, 
34 N.W. 161, 37 Minn. 306. 

28 C.J. p 986 note 64. 

88. Mass.—^Parkman v. Brewster, 16 
Gray 271. 

28 C.J. p 986 note 65. 
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tice of nonpayment to a prior indorser.^® 

Where the guaranty is conditional, as in the case 
of a guaranty of collection, the guarantee must 
give notice of the maker’s default to the guaran- 
tor.so Where the contingency on which the liabil¬ 
ity of the guarantor is dependent is the result of 
the action of the guarantee, or depends on his op¬ 
tion, or where, from the nature of the case, the de¬ 
fault must come peculiarly within his knowledge, 
the law imposes on him the duty of giving reason¬ 
able notice of such default to the guaranton^i 

Where the terms of a guaranty are such as to 
make the guarantor liable as indorser, in order to 
fix the liability on him there must be notice of non¬ 
payment to the guarantor and it has been said 
that in the case of commercial paper, demand and 
notice, in order to fix the liability of one who, writ¬ 
ing his name as guarantor, is held to have assumed 
the liability of an indorser, are required by an arbi¬ 
trary rule of the law merchant.83 

It has been held that the guarantor of a nonne- 
gotiable note is not entitled to notice of the maker’s 
default; but there are decisions to the contrary.96 

Effect of failure to give notice. Although there is 
authority to the contrary,9® it is generally held that 
a failure to give notice of the principal’s default, 
or negligence in giving such notice, in a case where 
the guarantor is entitled to notice, does not of itself 
discharge him from liability and bar a recovery on 
the guaranty but there must be not only a want 


of notice within a reasonable time, but also some 
actual loss or damage thereby caused to the guaran¬ 
tor,®® and if such loss or damage does not go to 
the whole amount of the claim, but is only in part, 
the guarantor is discharged only pro tanto.®® Thus, 
where the principal debtor is solvent when the debt 
becomes due and due notice of default is not given, 
and the principal afterward and before notice be¬ 
comes insolvent, the guarantor is discharged.^ 

Where there is no duty on the part of the guar¬ 
antee to give notice of the principal’s default, it is 
generally held that the fact that the guarantor has 
been damaged by the failure to give him such no¬ 
tice is not material to the question of his liability 
and constitutes no defense to an action against him 
on the guaranty.® However, there are decisions to 
the effect that, although the absence or want of no¬ 
tice does not imply such an injury to the absolute 
guarantor as will discharge him from liability,® if 
he affirmatively shows that he has been injured by 
the guarantee’s laches or omission to give such no¬ 
tice, he may set it up as a matter of defense pro 
tanto.4 

Excuses. The guarantee’s failure to give notice 
of the principal’s default to the guarantor within a 
reasonable time will be excused where the principal 
debtor is insolvent at the time when the payment 
becomes due and continues so,® or where the guar¬ 
antor, after demand on the principal, receives se¬ 
curity from the principal;® or where other circum- 


8S. Minn.—^Hungrerford v. O'Brien, 
34 N.W. 161, 37 Minn. 806. 

N.T.—Deck v. Works, 18 Hun 266, 67 
How.Pr. 292. 

90. Ky.—McGowan v. Wells, 218 S. 
W. 573, 184 Ky. 772. 

2S C.J. p 985 note 70. 

91. Ohio.—Forest v. Stewart, 14 
Ohio St 246. 

28 C.J. p 985 note 69. 

92. Cal.—Fessenden v. Summers, 62 
Cal. 484. 

Qcl —Pattillo V. Alexander, 22 S.B. 

646, 96 Ga. 60, 20 L.HA. 616. 
Presentment where guarantor liable 
as indorser see Bills and Notes S 
847. 

93. Ind.—^Ward v. Wilson, 100 Ind. 
52, 60 Am.B. 763. 

94. Cal.—San Diego First Nat Bank 

y. Babcock, 29 P. 415, 94 Cal. 96, 28 
Arn.S.R. 94. 1 

28 C.J. p 984 note 55. ' 

96. N.C—Sutton V. Owen, 6^ N.C. 
123. 

28 aj*. p 984 note 56. 

96- Mich.—Bastian Bros. Co. v. ! 

Brown, 291 N.W. 644, 293 Mich. 
242. I 


N.Y.—^Andes Co-op. Dairy Co. y. 
Commercial Casualty Ins. Co., 201 
N.Y.S. 664, 207 App.Diy. 102, af¬ 
firmed 143 N.B. 767, 237 N.Y. 622-— 
Gerstein y. Weisbrott 202 N.Y.S. 
240. 

97. Conn.—Jaronko v. Czerwinski; 
166 A. 888, 117 Conn, 15, 90 A.Ii.R. 
299, 

28 C.J. p 986 note 78. 

98. U.S.—Davis V. Wells, Utah, 104 
U.S. 159, 26 D.Kd. 686. 

28 C.J. p 986 notes 74, 79, p 987 note 
87. 

99. D.C.—United Clay Products Co. 
v. Linder, 119 P.2d 456, 73 App.D. 
C. 389. 

Mich.—^Palmer v. Schrage, 242 N.W. 
751, 754, 258 Mich. 560, quoting 
Corpus Furls. 

N.J.—^Ruben v. Jelin, 26 A.2d 276, 
181 N.J.Bq. 299. 

28 C.J. p 987 note 80, p 986 note 74. 

1. Neb.—Lemmert v. Guthrie, 96 N. 
W. 1046, 69 Neb. 499, 111 Am.S.It 
661, 62 L.R.A. 954. 

28 CtJ. p 986 note 75, p 987 note 82. 

Where maker of note was insol¬ 
vent at its maturity, this Insolvency 
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is at least prima facie proof that 
guarantor was not prejudiced by 
failure to give notice of its nonpay¬ 
ment.—Whiten V. Hears, 11 Mete., 
Mass., 568, 45 Am.D. 233. 
a. Conn.—^Perry v. Cohen, 11 A.2d 
804, 126 Conn. 457. 

D.C.—Kaufman v. Penn Mut. Life 
Ins. Co., 64 P. 2 d 160, 62 App.D.C. 
37, certiorari denied 63 S.Ct 793, 
289 U.S. 763, 77 L.Ed. 1506. 

Mich.—^Roberts v. Hawkins, 38 N.W, 
575, 70 Mich. 566. 

28 C.J. p 987 note 84. 

3. Mich.—Rose v. Ramm, 237 N.W. 
60, 254 Mich. 259. 

N.BL—Siinons v. Steele, 36 N,H. 78. 

4. Mich.—MacNear v. Malow, 27,6 
N.W. 433, 282 Mich. 239--Detrolt 
Trust Co. V. Lange, 255 N.W. 820, 
267 Mich. 69—Mortgage & Contract 
Co. V. Llnenberg, 244 N.W. 428, 260 
Mich. 142. 

28 C.J. p 987 note 86 . 

5- Wash.—Sherman, Clay & Co. v. 

Turner, 2 P. 2 d 689, 164 Wash. 267 . 
28 C.J. p 987 note 88 . 

8 . Cbnn.~BushneU v* Church, , 3,5 
"Cohn. 406. 
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stances exist which would cause notice to be of no 
advantage to the guarantor,*^ as where he already 
has such knowledge from another source,^ or where 
the contract is such that the facts concerning the 
default lie equally within the knowledge of guar¬ 
antee and guarantor.^ It has been held that the 
guarantee will be excused where his delay in giving 
notice was due to an act of God.i<^ 

Sufficiency of notice. It has been held that the 
notice of default given to a guarantor that he is 
liable to pay the debt guaranteed must be positive 
and unconditional but as a general rule no par¬ 
ticular form is required for such notice,and the 
fact of notice may be inferred from the circum- 
stances.1* The same strictness is not required in 
giving notice of default to a guarantor as in the 
case of notice to hold the indorser of a bill or 
note,^^ and unless the guaranty prescribes the no¬ 
tice which must be given,^5 the notice should be 
given within a reasonable time or with reasonable 
diligence, and is sufficient if it is so given, what is a 
reasonable time or reasonable diligence depending 
on the facts of each particular case but the cred¬ 
itor must not delay so long as to cause injury to the 
guarantor.i7 Where one covenants to pay the debt 
of another if it cannot be collected by due process 
of law, it is enough that he has notice of the failure 
to collect after resort has been had to due process 


of law;i8 and it has been held that notice and de¬ 
mand on the guarantor at any time before action is 
brought will be sufficient, provided he has not been 
prejudiced by want of notice.^® 

It has been held that a written notice of default 
may be served on the guarantor by the sheriff, and 
an official certificate of the sheriff indorsed on such 
written notice, that he had served the same on the 
guarantor by copy, is competent evidence of serv¬ 
ice of the notice.^® 

§ 64. -Waiver of Steps Necessary to Fix 

Liability in General 

The guarantor may waive the requirements of de¬ 
mand on the principal, notice of his default, and due 
diligence In seeking to enforce the claim against the 
principal. 

The acts or steps heretofore considered as being 
necessary on the part of the guarantee in order to 
fix liability on the guarantor, being intended for the 
benefit and protection of the guarantor, may be ei¬ 
ther expressly or impliedly waived by him;2i or 
he may be estopped by his conduct from taking ad¬ 
vantage of the failure to perform such acts or take 
such steps.22 Thus the necessity for diligence in 
prosecuting a claim against the principal debtor 
may be waived by the guarantor,23 and this waiver 
may be by parol agreement.^^ A guarantor of 


7. 111.—Taussig: v. Reid, 32 N.B. 918, 
146 m. 488, 36 Am-S.R. 604, revers¬ 
ing 35 IlLApp. 439. 

28 C.J. p 982 note 39, p 988 note 90. 

8. Wash.—Sherman, Clay & Co. v. 
Turner, 2 P.3d 688, 164 Wash, 267. 

28 C.J. p 988 note 91. 

9. Mass.—Ijent v. Padelford, 10 
Mass. 230, 6 Am.D. 119. 

Miss.—Baker v. Kelly, 41 Miss. 696, 
93 Am.D. 274. 

la Fla.—^ohn S. Barnes, Inc., v. 
Paducah Box & Basket Co,, 2 So. 2d 
861, 147 Fla. 862. 

11. N.C.—Spencer v. Carter, 49 K.C. 
287. 

12. Ill.—In re Klink's Bstate, 35 N*. 
B.2d 684, 310 IlLApp. 609. 

Pa.—^Land Title Bank & Trust Co. v. 

Baron, 19 A.2d 62, 341 Pa. 241. 
Tex.—Citlxens' Nat. Bank of Lub- 
hock V. Ivey, Civ.App., 78 S.W.2d 
133, error refused. 

2$ C.J. p 988 note 94. 

13. Pa.—Land Title Bank & Trust 
Co. V. Baron, 19 A.2d 62, 341 Pa. 
241. 

28 aj. p 988 note 96. 

:|««tL|n,tioiL of tnitt to foreclose land 
contract and service of process on 
gn^Larantor of payments thereunder 
comititate^ sufficient notice of pur- 
chajier*B default to obviate necessity 


of further notice to gruarantor.— 
Mortg:ag:e & Contract Co. v. Linen- 
berg:, 244 N.W. 428, 260 Mich. 142. 

14. TT.S.—^Dunbar v. Brown, C.C. 
Ohio, 7 F.Cas.No.4,129, 4 McLean 
166. 

28 C.J. p 988 note 96. 

15- Mass.—Barber Asphalt Pav. Co. 
V. Mullen, 107 N.B. 978, 220 Mass. 
308. 

28 O.J. p 988 note 97. 

16- Cal.—Bank of America Nat 
Trust & Saving:s Ass’n v. Lane 
Mortgr. Co., 63 P.2d 1189, 18 Cal. 
App.2d 431. 

Fla.—d^ohn S. Barnes, Inc., v. Padu¬ 
cah Box & Basket Co., 2 So.2d 861, 
147 Fla. 362. 

28 C.J. p 988 note 98. 

17. N.H.—McDoug:al v. Calef, 34 N. 
H. 634—^Beebe v. Dudley, 26 N.H. 
249, 69 Am.D. 341. 

18. N.T.—Thomas v. Woods, 4 Cow. 
173. 

19. TJ.S.—Reynolds v. Doug:lass, 
Miss., 12 Pet 497, 9 L.Ed. 1171. 

28 C.J. p 988 note 2. 
aa Ind.—^Taylor v. Taylor, 64 Ind. 
356. 

31. D.C.—^Kaufman v. Penn Mut 
Life Ins. Co., 64 F.2d 160, 62 App. 
D.C. 37, certiorari denied 53 S.Ct 
793, 289 U.S. 763, 77 L.Bd. 1606. 

1226 


Mich.—Bastian Bros. Co. v. Brown, 
291 N.W. 644, 293 Mich. 242. 

28 C.J. p 989 note 6. 

Waiver by maker and indorsers of 
note 

Where gruaranty of payment of a 
note was collateral thereto, gniaran- 
tor was not a “maker,” and hence 
not affected by provision in note that 
makers and Indorsers waived pre¬ 
sentment for payment and consented 
that time of payment could be ex¬ 
tended without notice; and unau¬ 
thorized renewals of the note dls- 
chargred liability on the guaranty.— 
Farmers’ State Bank of Merkel v. 
First State Bank of Abilene, Tex.Civ. 
App., 260 S.W. 664. 

22. N.T.—^Kanna v. Florence Iron 
Co., 118 N.B. 629, 222 N.T. 290. 

28 C.J. p 989 note 7. 

23. Idaho.—^New Idea Spreader Co. 
V. Satterfield, 265 P. 664, 45 Idaho 
753. 

Ill.—Chicag:o Title & Trust Co. v. 
Cohen, 1 N.E.2d 717, 284 IlLApp. 
181. 

La.—TUnes-Plcayune Pub. Co. v. 

Badon, 135 So. 631, 17 La-App. 114. 
28 C.J. p 989 note 9. 

24. Iowa.—Goodwin v. Buckman, 11 
Iowa 308. 

28 C.J. p 989 note 10. 
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collection who demands that the creditor exhaust 
his legal remedies against the principal and dis¬ 
claims liability until a deficiency is ascertained does 
not waive any of his legal rights and is not es¬ 
topped to allege want of due diligence 5 and eva¬ 
sive answers by the guarantor to demands for pay¬ 
ment do not waive his right to rely on a condition 
precedent requiring presentation of an account to 
him.^c The necessity for a demand and notice of 
the principal's default may be waived by the guar- 
acitor,27 and in accordance with this rule he may 
waive protest, demand, and notice in regard to the 
payment of a note.28 It has been held that a waiv¬ 
er of demand and notice of protest on a note when 
due does not waive notice of nonpayment of the 
note.^® Where the guarantor waived such notice, 
he is not discharged by a failure to give it, regard¬ 
less of the reasons which prompted the guarantee 
not to give the notice.80 

§ 65. - New Promise 

Where, with knowledge of the guarantee’s laches, 
the guarantor makes a new promise or recognizes his 
ilabiiity, he is bound. 

A new promise or unequivocal act of recognition 
by a guarantor of his continued liability made with 
full knowledge of the laches of the creditor will 
continue the liability of the guarantor but such 
promise to be binding must be based on a suffi¬ 


§ 66 

cient consideration,32 and must be made with a full 
knowledge of the facts; if not it will be based on 
a mistake of facts and for this reason will not 
amount to a waiver.88 The rule that the promise 
of an indorser of a note to pay it with knowledge 
of facts releasing him from liability because of the 
laches of the holder binds him applies to cases of 
guaranty of the payment of a note by a separate 
instrument, and such a promise by a guarantor can 
be enforced against him.34 

I 66. - Time of Accrual of Liability 

Liability accrues on an absolute guaranty when the 
principal defaults, on a conditional guaranty, when all 
of the conditions have been satisfied. 

The language of the guaranty may specify when 
liability shall accrue, and, in such case, the terms 
of the guaranty are controlling.35 

The liability of an absolute guarantor attaches 
immediately on the breach of the contract by the 
principal,although the guarantee has not then 
suffered actual injury by reason of the default.^*^ 
In case of a guaranty of payment the guarantor's 
liability accrues on the date the guaranteed debt or 
a part thereof becomes due according to the terms 
of the contract, and the principal fails to pay,^® or 
at any time the maturity of the debt is accelerated 
according to the terms of the contract by a default 
in the payment of interest or installments^® or in 


25. N.T.—Northern Ins. Co. v, 

Wright, 76 N.T. 446, affirming 13 
Hun 166. 

26. Cal.—Schwab v. Bridge, 149 P. 
603, 27 CaLApp. 204. 

27. Mich.—Bastian Bros. Co. v. 

Brown, 291 N.W. 644, 293 Mich. 
242. 

Minn.—Breher v. Beiseker, 203 N.W. 

518, 163 Minn. 76. 

2S C,J. p 989 note 14. 

28. Conn.—Savings Bank of New 
Britain v. Weed, 185 A. 571, 121 
Conn. 414. 

28 C.J. p 939 note 15. 

29. Neb.—Lemmert v. Guthrie, 96 
N.W. 1046, 69 Neb. 499, 111 Am.S. 
R, 561, 62 L.R.A. 964. 

28 C.J. p 989 note 16. 

30. Wis.—Farmers' State Bank of 
Waupaca v. Hansen, 182 N.W. 944, 
174 Wis. 100. 

31. N.D.—Cassidy v. Reuter, 247 N. 
W. 8fl0. 892, 63 N.I>. 267, citing 
CorpTLS Juris. 

28 C.J. p 990 note 18. 

ContlnaatioiL of oonstmotioii, 
Contractors guaranteeing payment 
of bonds issued to finance construc¬ 
tion of building, conditioned on own¬ 
er's incorporating and transferring 
stock to secure payment of bonds did 
not, by proceeding with construction 


with knowledge that owner had noti 
incorporated, waive condition of 
guaranty.—In re Oeflein's Estate, 245 
N.W. 109, 209 Wis. 386. 

32. N.T.—Wlnant v. Hunter, 1 N.T. 
L..Rec. 245. 

28 C,J. p 990 note 19. 

33. U.S.—Louisville Mfg. Co. v. 
Welch, La., 10 How. 461, 13 L.Ed. 
497. 

28 C.J. p 990 note 20. 

34. Iowa.—Dubuque First Nat. 
Bank v. Carpenter, 34 Iowa 433. 

28 C.J. p 990 note 22. 

35. Ala.—Russell v. Garrett, 93 So. 
711, 208 Ala. 92. 

Completioa of suit 
Where the executor of deceased 
defendant guaranteed in writing 
that obligation due plaintiff would 
be paid on completion of certain suit, 
dismissal of suit by attorneys be¬ 
cause of refusal of interested parties 
to proceed further was held to be a 
completion of suit and to authorize 
recovery by plaintiff on guaranty.— 
Polk V. Slaton, 187 S.E. 346, 54 Ga. 
App. 328. 

36. U.S.—^Trainor Co. v, .^tna Cas¬ 
ualty & Surety Co., D.C.Pa., 49 F. 
2d 769, affirmed, C.C.A., 62 F.2d 487, 
certiorari granted 53 S.Ct. 659, 289 
U.S. 718, 77 L.Bd. 1070, reversed on 
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other grounds 54 S.Ct. 1, 290 U.S. 
47, 78 L.Ed. 162. 

Ark.—^Bank of Morrlllton v. Skipper, 
Tucker & Co., 263 S.W. 64, 165 Ark. 
49. 

Ga.—Krasner v. Western Newspaper 
Union, 19S S.E. 110, 58 Ga.App. 
146. 

Ill.—Le Roy State Bank v. J. Kee¬ 
nan’s Bank, 169 N.E. 1, 337 Ill. 173, 
reversing 253 IlLApp. '51. 

Mont.—^Lyon v. Peatherman, 361 P. 
268, 80 Mont 504. 

N.J.—Westvillc Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 

Wash.—Sherman, Clay & Co. v. Tum- 
ner, 2 P.2d 688, 164 Wash. 257. 

28 C.J. p 990 note 24. 

37. Conn.—Redfleld v. Haight, 27 
Conn. 31. 

38. Mont.—Minneapolis Threshing 
Mach. Co. V. Jameison, 223 P. 893, 
70 Mont 27. 

N.T.—Custeloid Co. v. Graubard, 214 
N.T.S. 381, 126 Misc. 606. 

28 C.J. p 990 note 26. 

39. Cal.—Burrill v. Robert Marsh & 
Co., 31 P.2d 823, 138 CaLApp. 101, 
followed in Smith v. Robert Marsh 
& Co., 31 P.2d 826, 138 CaLApp. 
774. 

Ill.—^Mazur v. Stein, 41 N.E.2d 979, 
314 IlLApp. 529—Goodman v. Frid- 
stein, 277 IlLApp. 307. 
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the absence of a fixed time after a reasonable time 
for payment.^® The liability of the guarantor of 
a note accrues, if the guaranty is made before the 
maturity of the note, on its arrival at maturity 
if made after maturity, within a reasonable time 

thereafter>2 

Where the guaranty is a conditional one, liability 
accrues when all of the conditions of the guaranty 
have been complied with.^s Where the guaranty is 
one against damage or loss, and not against lia¬ 


bility, the guarantor does not become liable thereon 
until actual damage or loss is sustained by the guar¬ 
antee.'^^ It has been held that a claim, under a 
guaranty to pay all costs, expenses, and reasonable 
attorney’s fees paid or incurred by the creditor in 
endeavoring to obtain' pa 3 nnent from the principal 
or guarantor for goods sold, is not due at the com¬ 
mencement of the suit to obtain pa 3 nnent for such 
goods and cannot be included in such suit, but is 
collectable in a second suit on the guaranty.'*® 


IV. DISCHABaE OB BELEASE OF GUABANTOB 


§ 67. In General 

A guarantor may be discharged or released by a 
breach of the contract of guaranty, or, at least to the 
extent of the Injury, by any act or omission of the 
guarantee, in breach of his duty, that increases the 
guarantor's risk or otherwise injures his rights; but 
he is not released by the guarantee’s failure to do some, 
thing with regard to which he owes no duty to the 
guarantor. 


The particular acts or circumstances by which a 
guarantor may be discharged or released from his 
liability under the guaranty are separately consid¬ 
ered in succeeding sections. More generally, he 
may be discharged or released by a breach of the 
contract of guaranty;*® and it may be stated as a 


Mich.—^^ortgr^sre & Contract Co. v. 
Linenbergr, 244 N.W. 428, 260 Mich. 
142. 

N.T.—^Burston v. Garret Bldgr. Corpo¬ 
ration, 169 N.B. 287. 252 N.Y. 280, 
arnrminff 233 N.Y.S. 712, 226 App. 
Blv. 744. 

Wis.—O’Neill V. Russell, 212 N.W. 

278, 192 Wis. 141. 

28 C.J. p 990 note 27. 

Guaranty of principal only 
A guaranty of the principal only 
of notes, which, by Its terms, did 
not in any way apply to the Interest 
payments due under such notes, was 
held to prevent the use of an accel¬ 
eration of maturity clause for non¬ 
payment of interest so as to make 
the guarantor liable for the princi¬ 
pal at an earlier maturity than that 
fixed by the notes themselves.—^Jor¬ 
dan V. Flour City Fuel & Transfer 
Co., 199 N.W. 231, 169 Minn. 618. 

No aooelexatiO]|, olause 

In an action against a surety for 
breach of a written agreement to pay 
'‘any and all amounts that may be¬ 
come due** to plaintiff from one to 
whom he extended a credit, "to be 
paid at the rate of $100 per month 
for 10 months,** plaintiff could recov¬ 
er only the amount of the install¬ 
ments due when the suit was com¬ 
menced, not the full value of goods 
delivered to such debtor.—Abraham 
V. Nicholas, 119 A. 657, 46 R.L 61. 

Bent 

Where all the rent was due under 
acceleration clause of lease when 
plaintiff . instituted proceedings 
against tenant, guarantor of lease 
was liable for the full amount of the 
rent.*r-Fidelity-Philadelphia Trust 
& D. JJlectTic Co., 9 N.Y.S. 

^# 46 . 
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40. Ky.—^Emerson v. Dye, 4 Ky.L. 
236. 

Vt.—Citizens* Sav. Bank & Trust Co. 

V. Babbitt. 44 A. 71, 71 Vt. 182. 
41- Ill.—Nolan v. Sloan. 26 N.E.2d 
990, 306 I11.APP. 71. 

28 C.J. p 981 note 29. 

42. Ky.—^Yeates v. Walker, 1 Duv. 
84. 

43- U.S.—Swank v. Mortgage Inv. 
Co. of El Faso, C.C.A.Tex., 83 P.2d 
868 . 

CaL—Citizens* Nat Trust & Savings 
Bank of Los Angeles v. Seaboard 
Surety Corporation of America, 41 
P.2d 956, 4 Cal.App.2d 766. 

Ill.—^People ex rel. Nelson v. Deposi¬ 
tors State Bank, 87 N.E.3d 326, 377 
Ill. 602. 

Iowa.—In re Shangle’s Estate, 269 
N.W. 428, 222 Iowa 442. 

N.Y.—^American Car & Foundry Co. 
V. Progressive Engineering Corpo¬ 
ration, 256 N.Y.S. 192, 236 App.Div. 
79—^American Tobacco Co. v. 
Halle-Perris Trading Corporation, 
209 N.Y.S. 873, 212 App.Div. 627. 

44. Mo.—Wood v. Utter, 77 S.W.2d 
832, 837, 229 Mo.App. 309, quoting 

Corpus JTuris. 

N.J.-i-Ruben v. Jelin, 25 A.2d 276, 
131 N.LEq. 299. 

Pa.—^In re Brock, 166 A. 778, 312 
Pa. 7. 

N.Y,—Selover v. Harpending, 54 N.Y. 

Super. 261, 18 Abb.N.Cas. 252. 
Guaranty of baalc deposit 
Depositor could not recover on 
bank directors* agreement guarantee¬ 
ing "against any loss from on his 
deposit" without first resorting to 
assets of bank, on theory that loss 
provided against was merely tempo¬ 
rary deprivation of money, since 
word "loss*’ in Its plain and ordinary 
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meaning meant total and permanent 
loss of deposit, and this notwith¬ 
standing director wrote contract, and 
more particularly where he alleged 
that bank had become insolvent and 
unable to pay his deposit or any part 
thereof in any event, by reason of 
which deposit had become lost to 
him; nor could he recover without 
first resorting to assets of bank be¬ 
cause guarantors would be subrogat¬ 
ed to depositor*s rights against bank, 
and he.nce would not be prejudiced, 
or on the theory that the agreement 
was repudiated because directors in¬ 
sisted that amount of deposit had 
been paid by bank on theory that 
checks drawn against account should 
have been charged against original 
deposit of six thousand dollars ex¬ 
isting when agreement was made.— 
Wood V. Utter, 77 S.W.2d 832, 229 
Mo.App. 309. 

45. Ill.—Halsh V. Field, 103 Ill.App. 

90. 

46. Mich.—^Metz v. Corl's Estate, 188 

N.W. 370, 219 Mich. 509. 

28 CXJ, p 991 note 36. 

Particular types of breach see infra 

§§ 71--76. 

"The guarantor has a right to pre¬ 
scribe the exact terms upon which 
he will enter into the obligation and 
to Insist upon his discharge if those 
terms are not observed. It is not a 
question whether he is harmed by 
a deviation to which he has not as¬ 
sented. He may plant himself on 
the technical obligation.*'—Quapaw 
Pumping & Royalty Co. v. Camblin, 
232 P. 84, 106 Okl. 112. 

Effect of sale of corporation’s assets 

Whether the sale of a corpora¬ 
tion’s assets to another corporation 
discharges a guaranty of a third per- 
8on*8 debts to the selling corpora- 
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general rule that any act or omission on the part 
of the guarantee in breach of his duty under the 
guaranty, that increases the guarantor's risk or oth¬ 
erwise injures his rights and remedies, discharges 
the guarantor from his liability under the guar¬ 
anty, at least to the extent of the injury so occa¬ 
sioned,^*^ as where the guarantor is injured by rea¬ 
son of the guarantee’s failure to use proper dili¬ 
gence in prosecuting the claim against the principal 
obligor, as discussed supra § 61, or in giving no¬ 
tice of the principal’s default, see supra § 63, or 
where the guarantee does some act, or is guilty of 
some omission, which prevents the principal from 
complying with his contractus 

On the other hand, an act or omission which, al¬ 
though in breach of some duty of the guarantee, 
is not such as to affect the guarantor’s rights or 
liability will not release him^S While the creditor 
must not take any affirmative action which will 
destroy or impair the rights of the guarantors as 
between themselves,®® a mere delay in prosecuting 
several guarantors, in the absence of any request 
to do so, does not discharge one who may subse¬ 
quently find himself prejudiced thereby.®^ Fur¬ 
thermore the guarantor is not released by the guar¬ 


antee’s failure to do something with regard to which 
he owes no duty to the guarantor ;®2 nor is he re¬ 
leased by the guarantee’s failure or delay in per¬ 
forming the principal contract where such failure 
or delay is not due to any fault on his part,®® but 
is caused by some fault on the part of the principal 
or guarantor ;®4 nor is a mortgage guaranty com¬ 
pany released by the mortgagee’s taking back the 
management of the mortgaged property on the 
guarantor’s failure to pay interest duel®® Where 
the guarantor undertakes to enforce the claim 
against the principal without consulting the guar¬ 
antee with respect to the methods to be pursued, he 
alone is responsible for any default, negligence, 
or dilatoriness in pursuit of the principal.®® Where 
the obligation of a guarantor of payment has be¬ 
come absolute on nonpayment by the principal debt¬ 
or, he is not relieved from liability’' by the credi¬ 
tor’s refusal to surrender to him, without pajnnent 
and for collection, the obligation on which he is 
liable.®*^ 

A breach of contract by the principal obligor, 
without the knowledge and consent of the guaran¬ 
tee, does not release the guarantor.®? 

Obligation required by statute to stand, A guar- 


HegUffence of gtiaraiLtee 

Automobile dealer, who gruaranteed 
payment under conditional sales con¬ 
tract, was held not discharged by 
guaranty finance company's alleged 
negligence,—^Wright v. Schaaf, 296 
P, 373, 111 Cal.App. 87. 

48. U.S.—Klspin v. Midnight OU Co., 
C.C.A.Cal„ 291 F. 481. 

Mo.—W. T. Rawlelgh Medical Co. v. 
Abernathy, App., 196 S.W. 1042. 

49. U.S.—Morris v. Hussman, CC.A. 
Cal., 66 F.2d 879, certiorari denied 
64 S.Ct 228, 290 U.S. 700, 78 Li.Bd. 
602, 

Mass.—Wadsworth v. Richenburg, 22 
N.B.2d 108, 303 Mass. '548. 

28 C.jr. p 992 note 41. 

Effect of advances or credit beyond 
amount limited see supra § 56. 

50. N.T.—^Hard v. Mingle, 99 N.E. 
642, 206 N.T. 179, 42 L..R.A.,N.S., 
1131, affirming 126 N.T.S. 61, 141 
App.Uiv. 170. 

1 51- N.T.—Hard v. Mingle, supra. 


any active steps to keep a mortgage 
securing it alive, or to redeem from 
a foreclosure of prior mortgage.— 
Q-oodwin v. Jackson, 116 A. 617, 97 
Conn. 358. 

53. Wash.—^Yakima Finance Corpo¬ 
ration V. Perkins, 295 P. 189, 160 
Wash, 379. 

54- N.T.—Creamer v. Mitchell, 66 N. 
B. 977, 162 N.Y. 477, affirming 42 
N.T.S. 207, 12 App.Div. 360. 

28 C.J. p 992 note 46. 

55. N.Y.—^People, by Van Schaick, v. 
Lawyers' Title & Guaranty Co., 
191 N.E. 720, 265 N.Y. 20, affirm¬ 
ing In re People, by Van Schaick, 
271 N.Y.S. 960, 241 App.Div. 808, 
affirming People, by Van Schaick v. 
Lawyers' Title & Guaranty Co., 
268 N.Y.S. 664, 149 Misc. 498, 150 
Misc. 174, reargument denied and 
motion granted In re Lawyers' Ti¬ 
tle & Guaranty Co., 192 N.B. 414, 
265 N.Y. 287, motion granted In re 
People, by Van Schaick, 195 N.B. 
126, 266 N.Y. 402. 


tlon must be determined under the 
peculiar facts of each case, by the 
application of familiar rules of con¬ 
struction to the language of the in¬ 
strument, in the light of the sur¬ 
rounding circumstances.—^North Tex¬ 
as Nat. Bank v. Thompson, Tex.Civ. 
App., 23 S.W.2d 494, affirmed Thomp¬ 
son V. North Texas Nat. Bank, Com. 
App., 37 S.W.2d 735. 

Chiaraiitees’ obligatioiL htid not Joint 
and several 

Guaranty contract between sole 
stockholders of bankrupt corporation 
and creditor banks was held not 
joint and several on part of creditor 
banks, so as to discharge stockhold¬ 
ers from liability on failure of one 
bank to perform its contract.—Shive¬ 
ly V. Globe Mfg. Co., 219 N.W. 266, 
205 Iowa 1233. 

Breaoh held not shown 
Mich.—Myers v. C. W. Toles & Co., 
283 N.W. 603, 287 Mich. 340. | 

47. Idaho.—Smith v. Steele Motor 
Co., 22 P.2d 1070, 53 Idaho 288. 
N.Y.—WeJsberg v. Elias, 240 N.T.S. 
30, 136 Misc. 376, reversed 243 N. 
y.S. 406, 230 App.Div. 195, reversed 
175 N.E. 806, 256 N.Y. 545. 

Tex.—Fidelity & Deposit Co. of 
Maryland v. Fidelity Finance Co., 
Civ.App., Ill 5:W.2d 809, 813, quot¬ 
ing Corpus Juris—Commercial Se¬ 
curities Co. v. Rea, Civ.App., 78 S. 
W.2d 707, affirmed 105 S.W.2d 872, 
130 Tex. 11. 

28 C.J. p 991 note 37. 


52. Cal.—College Nat. Bank of 
Berkeley v. Morrison, 280 P. 218, 
219, 100 Cal.App. 403, citing Obr- 
pus Juris. 

28 O.J. p 992 note 45. 

XWure to keep mortgage sUve or 
to redeem 

A holder of a note is under no ob¬ 
ligation to one unconditionally guar¬ 
anteeing payment of the note to take 
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sa. Neb.—^Rice v. McCague, 86 N.W. 
486, 61 Neb. 861. 

57. N.D.—^First International Bank 
of Columbus V. Beiseker, 176 NlW. 
687, 43 N.D. 446. 

5& N.Y—Fulton Grain & Milling 
Co. V. Anglim, 54 N.Y.S. 832, 34 
App.Div, 164. 

28 C.J. p 992 note 49. 
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antor of an obligation which is required by statute 
to stand until certain claims are fully paid is not 
released by a subsequent transaction between the 
creditor and the principal debtor not resulting in 
the release of the debtor or the payment of the 
claim.59 

Within the provisions of the Negotiable Instru¬ 
ments Act specifying the modes by which a party 
secondarily liable is discharged from liability, a 
guarantor is secondarily liable;®^ but the statute 
does not specify all the contingencies that may arise 
to release the guarantor of a negotiable instm- 
ment.®l 

Revival of liability. Where a guarantor is once 
relieved or discharged of his liability as such, he 


cannot again be rendered liable on his contract 

without his consent.®^ 

§ 68. Subsequent Release or Agreement 

A guarantor may be released from liability by a sub¬ 
sequent valid agreement with the guarantee, to that 
effect, based on sufficient consideration; and he Is dis¬ 
charged If the guarantee abandons the guaranty. 

A guarantor may be released from liability by a 
subsequent agreement with the guarantee to that ef¬ 
fect,®® provided such release is a valid one®^ and 
is based on a sufficient consideration.®® So also the 
guarantor is discharged from further liability where 
the guarantee abandons the guaranty with an in¬ 
tention to rely thereon no longer,®® and in such a 


59. N.D.—Thompson Yards v. 
Kingfsley, 208 N.W. 949, 54 N.D. 
49. 

©9. N.D.—Northern State Bajik v. 
Bellamy, 125 N.W. 888, 19 N.D. 
509, 31 L.R.A.,N.S.. 149. 

8 O-J. p 72 note 59. 

Dlschargre of party secondarily liable 
on ne^rotiable instrument see Bills 
and Notes § 470. 

Guaranty as secondary obligation 
generally see supra § 2. 

Reason for role 

“The remedy against a guarantor, 
depending, as it does, upon a sep¬ 
arate contract and not on the terms 
of the instrument, is not primary but 
secondary.”—Bank of’ Italy Nat. 
Trust & Savings Ass'n v, Symmes, 5 
P.2d 956, 958, 118 Cal.App. 716, citing 
Corpus 71:^8. 

61. Wis.—Green v. Loberg, 237 N.W. 
274, 205 Wis. 221—Farmers* State 
Bank of Waupaca v. Hansen, 182 
N.W. 944, 174 Wis. 100. 

62. Mo.—^W. T. Rawleigh Medical 
Co. V. Woodward, App., 230 S.W, 
647. 

28 C.jr. p 992 notes 50. 51. 

63L Ark.—Central States Life Ins, 
Co. V. Robbins, 98 S.W.2d 870, 193 
Ark. 166. 

Wash.—^Kelly Springfield Tire Co. v, 
Faulkner, 71 P.2d 382, 191 Wash. 
649 —Bridgeport State Bank v. Un¬ 
ion Warehouse & Milling Co., 242 
P. 18, 14, 137 Wash. i90, quoting 
CorxKis Juris. 

28 C.J. p 992 note 52. 

Fffect of release of one of several 
guarantors on others see infra § 
82. 

Release as terminatloiL of suit to en.- 
foroe liability 

On payment of part of the sum 
guaranteed a guarantor may be re¬ 
leased' from liability, and such re¬ 
lease may he executed as a termina- 
tifOn of a suit commenced to enforce 
g5iapautor?s .'liability.—Gu Ilford Bank 
of Ouilford v. Hubbell, Mo.App., 138 
».W.2d 690. 


Discharge by method not provided 
for by statute 

While the Negotiable Instruments 
Act provides methods by which a 
person secondarily liable on a nego¬ 
tiable instrument may be discharged, 
it does not specify all the instances 
or contingencies that may arise to 
release a guarantor; and an express 
contract of settlement and release, 
fully performed, while not men¬ 
tioned in the statute, will operate to 
discharge the guarantor from his ob¬ 
ligation.—Green v. Loberg, 237 N.W. 
274, 205 Wis. 221. 

Agreement to release held not shown 
Ga;—Teargln v. Dye, 78 S.B. 831, 13 
Ga.App, 102. 

64. Ark.—Central States Life Ins. 
Co. V. Robbins, 98 S.W.2d 870, 193 
Ark. 166. 

Wash.—Kelly-Springfleld Tire Co. v. i 
Faulkner, 71 P.2d 382, 191 Wash. 
549. 

Wis.—Green v. Loberg, 237 N.W. 274, 
206 Wis, 221. 

28 C.J, p 992 note 53, 

Release by substitution of new con¬ 
tract 

Where the jury found that the 
new contract of guaranty was taken 
in lieu of the old contract, the sub¬ 
stitution was held valid and the lia¬ 
bility of the guarantor released, al¬ 
though the old contract provided 
that it should remain in effect until 
notice In writing of termination be 
given,—Bridgeport State Bank v. 
Union Warehouse & Milling Co., 242 
P. 13. 14, 137 Wash. 190, quoting Cor¬ 
pus Juris. 

65. Ga.—^Teargin v. Dye, 78 S.E. 
831, 18 Ga.App. 102. 

Mo.—Guilford Bank of Guilford v. 

Hubbell, App., 138 S.W.2d 690. 

28 C.J. p 993 note 54. 

Debtor^s promise to execute notes 
An agreement by the guarantee 
that if the debtor would execute 
promissory notes for the amount of 
the account the guarantor would be 
released was a nudum pactum, be¬ 
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cause no consideration was paid by 
either the debtor or the guarantor.— 
Federal Rubber Co. v. Pruett, 98 P. 
2d 849, >55 Ariz. 76, 126 A.L.R. 1238, 
petition denied 102 P.2d 88, 55 Ariz. 
390. 

ea U.S.—Logan v. Clark, C.C.A.N.C., 
63 F.2d 973, 975, citing Corpus Ju¬ 
ris. 

Ind.—Stewart v. Knight & Jillson 
Co., 76 N.B. 743, 166 Ind. 498, 
transferred, see, App., 74 N.B. 1131. 
Pa.—^Kiddies Pal v. Waxman, 27 Del. 
Co. 244. 

Rescission of gnaramteed note 
'Where a bank which held a note 
guaranteed by eleven indorsers 
sought equitable relief and as a re¬ 
sult the note was rescinded and a 
prior note made effective. It was held 
that, by petitioning for such relief, 
the bank had indicated an intention 
to abandon fhe note containing the 
eleven signatures, the decision being 
based on the rule that when a per¬ 
son seeks rescission he must do so in 
toto, and may not rescind in part 
and at the same time affirm as much 
as is beneficial.—Brittle v. Maple- 
crest Country Club, 242 N.W. 512, 208 
Wis. 628. 

Creditor's election of remedy 
An election by the creditor to pur¬ 
sue one of several available remedies 
was held not to constitute a waiver 
of the creditor’s claim against the 
guarantors.—McFadden Securities 
Co. V. Stoneleigh Garage, 55 P.2d 
1025, 60 App.D.C. 400. 

Creditor’s request for payment on 
account held not .inconsistent with 
reliance on guaranty.—Mahler Tex¬ 
tiles, Inc. V. Woodka, 251 Ill.App. 
177. 

Creditor’s agreement for reimbursew 
ment from other funds 
Guarantor signing statement that 
creditor did not waive any rights 
under guaranty by also signing 
agreement with other of principal’s 
creditors to accept reimbursement 
out of creditors* committee funds, 



38 C.J.S, 


GUABANTY 


case the guarantor's liability cannot be revived by 
any subsequent arrangement made without his con¬ 
sent between the guarantee and the principal.®^ 
There is, however, no release where certain condi¬ 
tions thereto are not performed in accordance with 
the terms of the agreement,or where the terms 
of an agreement expressly show an intention of the 
parties to the contrary.®^ 

§ 69. Operation of Law in General 

A guarantor 1$ diocharged by operation of law, by 
any act which extinguishes the principal obligation, or by 


§ 69 

becoming the owner thereof; but he Is not released by 
the creditor’s choice of some other remedy, or, if a 
guarantor of rent, by the 'tenant's inability to carry on 
the contemplated business. 

A party who holds a contract of guaranty may 
by his act release the guarantor, even though he 
may not intend to do so.^o A guarantor is dis¬ 
charged by operation of law from further liability 
by any act which extinguishes the principal obli- 
gation,7i or by the guarantor’s becoming the hold¬ 
er thereof,except where he becomes the holder 
for a limited purpose only, such as that of collec- 


could not claim that creditor, by 
signing such agreement exonerated 
him from guaranty.—^Yankelewitch 
V. Beach, 2 P.2d 498, 116 OaLApp. 
629. 

67. Pa.—Kiddies Pal v. Waxman, 27 
Del.Co. 244. 

28 C.J. p 993 note 56. 

68. Ill.—City Nat. Bank & Trust 
Co. V. Boss, 17 N.E.2d 616, 297 Ill. 
App. 639—City Nat Bank & Trust 
Co. V. Burnham, 17 N.E.2d 617, 
297 I11.APP. 639. 

28 C.J. p 993 note 67. 

09. Conn.—Bristol Bank & Trust Co. 
V. Broderick, 189 A. 456, 122 Conn. 
310, 

Ill.—City Nat Bank & Trust Co. v, 
Burnham, 17 N.E.2d 506, 297 Ill. 
App. 211. 

Kan.—State Bank of Peck v. Morse, 
237 P. 928, 119 Kan. 112. 

28 C.X p 993 note 58. 

70. Iowa.—GuetzlafE v. First Nat 
Bank, 198 N.W. 517, 198 Iowa 4-59. 

71- Ill.—Frenkel v. Bagen, 267 Ill. 
App. 110, 114, Quoting Coxpus Ju¬ 
ris. 

Mass.—^Zeo v. lioomis, 141 N.E, 116, 
246 Mass. 366. 

Mich.—Rose v. Ramm, 241 N.W. 130, 
267 Mich. 326. 

N.Y.—American Taximeter Co. v. 

MacQueen, 197 N.Y.S. 596. 

Pa.—Magazine Digest Pub. Co. v. 
Shade, 199 A. 190, 330 Pa. 487, 117 
A.L..R. 960. 

Wis.—Green v. Loberg, 237 N.W. 274, 
206 Wis. 221. 

38 C.J. p 993 note 59. 

Bescission, of the guaranteed ob- 
ligatiou releases the guar^tors.~r- 
Brittle V. Maplecrest Country Club, 
242 N.W. 613. 208 Wis. 628—28 C.J. 
p 993 note '69 [c]. 

Acoeptance of rent by trustees for 
bondholders from subsequent lessees 
of property securing bonds held not 
to release guarantors of bonds.— 
First Minneapolis Trust Co. v. Nicol¬ 
let Syndicate, 266 N.W. 240, 192 
Minn. .307. 

Termination of a sublease held 
not to relieve the guarantor from his 
undertaking to pay the rent reserved, 
which was ascertaiimble by refer¬ 


ence to such sublease.—^In re Radio- 
Keith Orpheum Corporation, C.C.A. 
N.Y., 91 F.2d 1004, certiorari denied 
Irving Trust Co. v. Burnett. 58 S.Ct. 
282, 302 U.S. 764, 82 L.Ed. 538. 
l^essee called into military service 

Even though the Soldiers and Sail¬ 
ors’ Civil Relief Act does not provide 
for the abrogation of an obligation 
on the part of a guarantor of per¬ 
formance by a lessee who has been 
called to military service, it was 
held that, since performance by the 
lessee was rendered impossible by 
unanticipated legislation, the guaran¬ 
tor could not be held liable on his 
undertaking.—JeiEerson Estates v. 
Wilson, 35 N.Y.S.2d 582, affirmed 39 
N.Y.S.2d 502. 

The settlemeut of a suit brought 
on the guaranteed claim extinguish¬ 
es the claim, and the guarantor is 
discharged by operation of law.— 
Burns Bros. v. Solomon, 270 N.Y.S. 
361, 150 Mlsc. 802. 

Bismissal of action, without prej¬ 
udice, against receiver of principal 
obligor was held not to release prin¬ 
cipal obligor from liability so as to 
preclude action against guarantors.— 
Janeway v. Vandeventer, 45 P.2d 79, 
172- Okl. 379. 

Beservatiou of rights 

Where bank as administrator be¬ 
came liable to the widow and heirs 
for maladministration of affairs of 
succession and subsequently became 
insolvent and its assets were taken 
over by another bank, compromise 
agreement by widow and heirs which 
released the assuming bank from 
liability did not discharge guaran¬ 
tors of solvency of administrator 
bank because agreement failed to 
reserve rights against such bank, 
since any reservation would have 
been useless in view of bank’s liqui¬ 
dation.—Williams v. De Soto Bank 
& Trust Oo., 179 So. 303, 189 La. 245. 

Couvoyaace or foreclosure of mort¬ 
gage 

(1) A conveyance of a mortgage, 
payment of which was guaranteed, 
was held to release the guarantor 
although the full amount due was 
not received, and even though the 
guarantor’s attorney signed a letter 
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stating that he understood that the 
sum realized was to be credited on 
the guarantor’s indebtedness.—Union 
Properties v. Bogdanolf, 294 N.Y.S. 
161, 260 App.Dlv. 282. 

(2) A guarantor of a mortgage 
who advises foreclosure, and con¬ 
sents to its being done in such a 
manner that the mortgagor is re¬ 
leased from further liability, is not 
relieved from his obligation to the 
mortgagee.—Bridgeport-City Trust 
Co. V. Hirsch, 178 A. 423, 119 Conn. 
586. 

(3) The lower “court was in error 
in holding that the guaranty of the 
payment of the mortgages did not 
extend to the decree of foreclosure 
in which the mortgages were merged. 

. . . When the mortgages be¬ 

came so merged, the guaranty there¬ 
after would become one in effect 
guarantying the payment of the de¬ 
cree rather than of the mortgages 
themselves, because the guaranty 
was to pay the mortgage debt, and, 
upon foreclosure, the debt was 
merged into the decree and became a 
debt of record, remaining at all times 
a debt.’’—Bradley v. Atlantic Guar¬ 
anty & Title Ins. Co., 121 A. 626, 98 
N.J.Law 741, affirming 118 A. 690, 
98 N.J.Law 34. 

Guarantee’s partieipatiou in corpoxa- 
tlou’s affairs 

In an action on defendant’s guar¬ 
anty to hold plaintiff harmless from 
loss under a stock subscription, that 
plaintiff participated in the affairs 
of the corporation after discovering 
its insolvent condition could not af¬ 
fect the validity of defendant’s 
promise, which was supported by 
ample consideration when given.— 
Martin v. McCloskey, 99 So. 477, 155 
La. 604. 

72- Pa.—Fluck V. Hager, 51 Pa. 469, 

91 Am.D. 132. 

28 C.J. p 993 note 61. 

Guarantor as owner of own premise 

“There must always be two par¬ 
ties to a contract and a promise to 
pay or a guaranty of payment ceas¬ 
es to be a contract when the prom¬ 
isor becomes the owner of his own 
promise.”—^Persky v. Bank of Amer¬ 
ica Nat Ass’n, 185 N.E. 77, 79, 261 
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§ 69 


tion.73 The guarantor is not released by the fact 
that funds in the hands of the guarantee are paid 
over to the principal, with the consent of the guar¬ 
antor or by the fact that the creditor chooses to 
take advantage of some other remedy that may be 
available to him to secure payment of his debt,76 
or by a subsequent illegal act on the part of the 
principal debtor.76 Where the guaranty is an ab¬ 
solute one of rent for premises leased for a cer¬ 
tain business, the guarantor is not discharged be¬ 
cause the tenant is prevented from carrying on such 
business.'^^ 

The merger of a lease in the fee does not, as to 
claims which matured before the merger, discharge 
the guarantor of performance of the lease by the 

lessee.'^s 

§ 70. Death, Insolvency, or Dissolution of 
Principal 

A guarantor Is not released by the principal’s death 
or Insolvency; but a guarantor of corporate dividends 
ordinarily Is released by the voluntary dissolution of the 
corporation. 

It has been held that a guarantor is not released 
from liability by the death*^^ or insolvency^O of the 
principal, although it has also been held that the 
insolvency of the maker of a note may be shown in 
an action on a guaranty that the note is not out¬ 


lawed, since, even if the note was not barred, noth¬ 
ing could be recovered on it against the maker.^^ 
Where the guaranty is of corporate dividends, the 
guarantor is released by a voluntary dissolution of 

the corporation, ^nd the mere fact that the guar¬ 
antor procured the dissolution of the corporation 
will not estop him to aver such dissolution as a de¬ 
fense to an action on the guaranty,^3 unless he did 
it solely for the purpose of relieving himself from 
liability under the guaranty.^^ 

§ 71. Change in Parties 

A guarantor will be released by a change In the 
principal unless he consents thereto. Under most au.. 
thorltles, he Is not released by a mere change In the name 
of a corporate debtor or creditor. 

A guarantor will be released from further liabil¬ 
ity by a change in the principal debtor or obligor, 
unless he consents thereto.3 3 Where a guaranty is 
made with reference to credit proposed to be ex¬ 
tended to a firm, a change in the firm, such as by 
the retirement of one of the partners, will release 
the guarantor from liability for credit thereafter 
extended,37 especially if the creditor evidences his 
intention to rely solely on the remaining partners ;38 
and, where the credit of an individual is guaran¬ 
teed, the obligee may not recover from the guaran¬ 
tor for credit extended to a partnership consisting 
of the gfuaranteed individual and another.39 


N.T. 212, reversing: 266 IST.T.S. 572, 
236 App.Dlv. 146. 

73. Cal.—^Kinney v. Jos, Herspring: 
& Co., 200 P. 737, 53 Cal.App. 628. 

28 C.J. p 993 note 62. 

74. Ill.—^Lomax v. Wltkowsky, 124 
I11.APP. 261. 

75. Okl.—Walker v. McNeal, 269 P. 
295, 132 Okl. 40. 

Wash.—J. W. Pales Paper Co. v. 
Bortner, 252 P. 539, 142 Wash. 81. 

73. U.S.—^Leavenworth Savingrs & 
Trust Co. v. Newman, D.C.Mo., 52 
F.2d 813. 


77. Cal.—Grace v. Croningrer, 66 P. 

2d 940, 12 Cal.App.2d 603. 

Wyo.—^Heoht v. Acme Coal Co., 113 
P. 788, 19 Wyo. 18, 34 L.R.A-,N.S., 
773, 777, Ann.Cas.l913B 258. 

7a 'N.T.—Kehoe v. Backer, 142 N.T. 
S. 691, 157 App.Dlv. 792. 


79, N.T.—^American Taximeter Co. 

V. MacOueen, 197 K.Y.S. 595. 

28 C.J. p 993 note 66. 


30*. Iowa.—Cowhie v. Dodd, 149 

'1«7 Iowa. 627. ' ' 

2$ 'tiLJ. p 994 nota 67. 


8lflN-T.-'T^Glark, V, Hampton, 1 Hun 
& C. 7.5. 


8««0A 


Telller, 


N.T.—Wessel v. Crosse & Blackwell, 
274 N.T.S. 980, 152 Misc. 814. 

28 C.J. p 994 note 69. | 

sa N.T.—^Mason v. Standard Dis¬ 
tilling:, etc,, Co., 83 N.T.S. 343. 85 
App.Dlv. 520, 13 N.T.Ann.Cas. 264 
—Wessel v. Crosse & Blackwell, 
274 N.T.S, 980, 152 Misc. 814. 

3t N.T.—Wessel v. Crosse & Black- 
well, supra, 

85. Conn.—^Bristol Bank & Trust Co. 
V. Broderick, 189 A. 455, 122 Conn. 
310. 

N.T,—^American Taximeter Co. v. 

MacQueen, 197 N.T.S. 696. 

Pa,—Pure Oil Co. v. Shlifer, 175 A. 

895, 115 Pa,Super. 319. 

S.C.—Berry v. Adams, 157 S.H 805, 
808, 159 S.C. 472, quoting: Corpus 
Juris. 

Wash.—^Tupper v. Hartman, 208 P. 

1103, 121 Wash. 142. 

28 C.J. p 994 note 71. 

Ch8Lng:e of parties by assignment of 
guaranteed lease see infra § 72. 
Ghangre of ILotitiOTis name under 
which debtor does business does not 
release the guarantor.—Phil & H. 
Quin to, Inc., v, Stein, 186 A 280, 123 
Pa.Sup4r. 109. 

Chaaigre In. principal debtor hM not 
shown 

(1) The gnarantor of several 
mortg:ag:'e . notes was not released 
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from liability by the transfer of the 
property from the mortgagor to a 
third person, since the third person 
did not assume the guaranteed notes 
and the creditor did not, in any bind¬ 
ing manner, accept the third person 
as the debtor in place of the mortga¬ 
gor.—^Kaufman v. Penn Mut. Life 
Ins. Co., 64 F.2d 160, 62 App.D.C. 37, 
certiorari denied 53 S.Ct 793, 239 
CJ.S. 763, 77 L.EdL 1506. 

(2) A guarantor of credit of an in¬ 
dividual is not released from his un¬ 
dertaking on the ground of a substi¬ 
tution of parties merely because the 
money secured on the strength of 
the guaranty is used by the individu¬ 
al in a partnership of which he is a 
member.—Bank of Slater v. Harring¬ 
ton, 266 S.W. 496, 218 Mo.App.* 64S. 
8a TT.S.—Richter v. Frank, C.C.I11., 
41 P. 859, error dismissed 14 S.Ct. 
1146, 154 U.S. 503, 38 L-Bd. 1080. 
Cal.—American Trust Co. v. Jones, 
20 P.2d 346, 130 Cal.App. 651. 

S.C.—Berry v. Adams, 167 S.B. 805, 
808, 159 S.C; 472, quoting Corpus 
Jtuis. 

87. Iowa.—^Byers v. Hickman Grain 
Co., 84 N.W. 500, 112 Iowa 461. 

28 C.J. p 994 note 73. 
sa Mass.—^BIU V. Barker, 16 Gray 
62. 

as*. Mo.—;;'Bank of Slater, v. Har- 
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While there is contrary authority,it is held that 
where the principal is a corporation, a mere change 
in its name, without a change in its business, does 
not discharge the guarantor,especially where such 
change is participated in by the guarantor as a 
stockholder in the corporation,^2 qj. jg not opposed 
by him.23 Apparent changes in the character of the 
principal not amounting to a real change of identity 
will not discharge the guarantor.^^ 

A change in the organization or composition of 
the creditor,®® or a change of its corporate name,®® 
does not release the guarantor from his undertak¬ 
ing. 

§ 72. Change in Obligation or Duty of Prin¬ 
cipal 

a. In general 


b. Nature and requisites of change 

c. Change in lease 

d. Other applications of rules 

a. In General 

A guarantor will be released from his undertaking by 
any material alteration, made without his consent, of the 
original obligation or duty to which the guaranty relatesr 
provided such alteration takes place before his llabiffty 
is finally settled. 

In accordance with the rule, stated supra § 38, 
that a guarantor cannot be held liable beyond the 
strict terms of his contract, the general rule is that, 
in the absence of statute providing otherwise,®*^ a 
guarantor will be released from his undertaking 
by any material alteration of the original obligation 
or duty to which the guaranty relates, unless he 
consents thereto;®® and in some jurisdictions this 


rington, 266 S.W. 496, 218 Mo.App. 
645. 

90. Neb.—Crane Co. v. Specht, 67 N. 
W. 1016, 39 Neb. 123, 42 Am.S.R. 
662. 

28 C.J. p 994 note 76. 

91. U.S.—^Folk V. Continental Can 
Co., C.C.A.S.C., 97 P.2d 322, 324, 
quoting Corpnji JvoAa, 

28 CJ. p 994 note 76. 

92. U.S.—^Folk V. Continental Can 
Co., supra, quoting Cozpxis Jiuis. 

Ill.—Scovill Mfg. Co. V. Cassidy, 195 
Ill-App. 448, affirmed 114 N.R 181, 
275 Ill. 462, Ann.Cas.l918£3 602. 

93. U.S.—Folk y. Continental Can 
Co., C.C.A.S.C., 97 P.2d 322, 324, 
quoting Coipmn Juris. 

Ill.—Scovill Mfg. Co. V. Cassidy, 114 
N.B. 181, 275 Ill. 462, Ann.Cas. 
1918E 602, affirming 196 Ill.App. 
448. 

94. Incorporation of partnership 
Mass.—Standard Plumbing Supply 

Co. V. La Conte. 178 N.B. 611, 277 
Mass. 497. 

N.Y.—^New York American v. Hub 
Advertising Agency, 240 N.Y.S. 
367. 136 Misc. 696. 

One-man corporation in place of In- 
dlvidnal 

Cal.—D. N. & E. Walter & Co, v. 
Zuckerman, 6 P.2d 261, 214 Cal. 
418, 79 A.L.R. 329. 

Conversion of national bank into 
state bank 

N.C.—Greene County v. National 
Bank of Snow Hill, 187 S.B. 693, 
193 N.C. 524. 

Sxten^on of term of existenoe pf 
a national bank by federal act, the 
bank charter having expired.—People 
v. Backus, 22 N.B. 759, 117 N.Y. 196. 
affirming 4 N.Y.S. 728. 

95. Admission of new partner 
N.Y,—Fenner v. Cahn. 2.61 N.Y.Sl 

628, 146 Misc. 210. 

38 O.J.S.-78 


Consolidation of a state bank with 
a national bank under the latter's 
charter and title, but without the ex¬ 
tinguishment of the state charter 
was not a dissolution of the state 
bank, and it could hold a guarantor 
liable for an undertaking given while 
it was operating as a state bank.— 
Guardian Depositors Corporation v. 
Currie, 291 N.W. 2, 292 Mich. 649. 

96. Idaho.—^Marshall-Wells Co. v. 
Kramlich, 267 P. 611, 46 Idaho 866. 

97. N.Y.—In re Home Title Ins. Co., 
Mortgage No. 19103, 8 N.T.S.2d 
579, 266 App.Div. 635. 

98. U.S.—^Pavlantos v. Garoufalis, 
C.C.AN.M., 89 P.2d 203—Logan v. 
Clark, aC.A.N.C., 63 F.2d 973, 975, 
citing Oorpns Juris—^Atlas Assur. 
Co., Limite-d, of London, England, 
V. Lawrence, C.C.A.N.D., 34 F.2d 
401—Solomon v, Waterbury Brass 
Goods Corporation, C,C.AN.Y., 6 
F.2d 990. 

Ala,—^Purst V, Shows, 110 So. 299, 
216 Ala. 133. 

Cal.—^Boteler v. Conway, 66 P.2d 687, 
13 Cal.App.2d 79—McMannus v. 
Temple Estate Co., 61 P.2d 1124, 10 
Cal.App.2d 419—^Newhouse v. Getz, 
47 P,2d 806, 8 CaLApp.2d 118—^Ken¬ 
nedy V. Moyer, 42 P.2d 862, 6 Cal. 
App.2d 29. 

Conn,—'Bristol Bank & Trust' Co. v. 
Broderick, 189 A. 455, 122 Conn. 
810. 

Ga.—H. C. Whitmer Co. v. Sheffield, 
181 S,B. 119, 51 Ga.App. 623, 
Idaho.-r-Smlth v, Steele Motor Co., 
22 P.2d 1070, 53 Idaho 238. 

Iowa.—^Andrew v. Austin, 232 N.W. 

; , .79, 2-13 Iowa 963. . ■ 

Miass.—^Boston Box Co. v. Rosen, 160 
N.E..177, 254 Mass. 331. 

Mich.—In re Landwehr’s Estate, 282 
, N.W. 873, 286 Mich. 698. 

Minn.—^Martin v. Pee, 226 N.W* 203, 
1 177 ]^ipn. 592. 

,!Mo.“rMissouri Finance Corporation 
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V. Roos, 47 S.W.2d 142, 226 Mo. 
App. 869—Security State Bank v. 
Gray, 25 S.W.2d 512, 224 Mo.App. 
980—W. T. Rawleigh Co. v. Her¬ 
zog, App., 299 S.W. 1113. 

Neb.—^Hunter v. Huffman, 189 N.W. 
166, 108 Neb. 729. 

Nev.—^Lee Tire & Rubber Co. of New 
York V. McCarran, 56 P.2d 633, 635, 
66 Nev. 468, quoting Corpus Juris 
and rehearing denied MoCarran v. 
Lee Tire & Rubber Co. of New 
York, 59 P.2d 1183, 66 Nev. 610. 
N.J.—Mosaic Tile Co. v. Jones, 168 
A. 629, 631, 111 N.J.Law 385, quot¬ 
ing Corpus Juris. 

N.Y.—^M. H. Metal Product Corpo¬ 
ration V. April, 167 N.B. 201, 261 
N.Y. 146, reversing 232 N.Y.S. 817, 
•225 App.Div. 818—^Pltz v. Munro, 
291 N.Y.S. 368, 249 App.Div. 648, 
affirming 292 N.Y.S. 184, 161 Mlsc- 
206, motion denied 292 N.Y.S. 992, 
249 APP.D1V. 772, affirmed 11 N.B. 
2d 303, 276 N.Y. 473, reargument 
denied 11 N.B.2d 740, 275 N.Y. 640 
—126 West 46th St. Restaurant 
Corporation V, Klar, 288 N.Y.S. 
935, 248 App.Div. 90, affirmed 125 
West 46tli St. Restaurant Corpo¬ 
ration v. Framax Realty Corpora¬ 
tion, 7 N.E.2d 680, 273 N.Y. 636— 
Katz V. Leblang, 277 N.Y.S. 860, 

243 App.Div. 421—Central Sav. 
Bank in City of New York v. Rit¬ 
chey Realty Corporation, 268 N.Y. 
S. 700, 239 App.Div. 689—Gross v. 
Lawyers Title & Trust Co., 27 N. 
Y.S.2d 868, 176 Misc. 162—Cluver 
V. Sachs. 246 N.Y.S. ,699, 138 Misc. 
862—Ostrow v. Koch, 227 N.Y.S. 
292, 131 Misc. 697. 

Okl.—^Heenan v. Davis, 77 P.2d 78, 
182 Okl. 28,7. 

Or.—^Marshali-Wells Co. v. Tenney, 

244 P. 84. 87, 118 Or. 373, 46 A.L.R. 

1382, citing Juris. 

Pa.—^Magazine Digest Pub. Co. v. 

. Shade,-199. A. 190, 330 Pa. 487, 117 
Aalu^R. 960. . ■ .. , 
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rule is expressly or in effect prescribed by statute.^^ 
The guarantor is not released if the alteration takes 
place after his liability is finally settled.^ 

Where one merely guarantees in general terms 
the performance of the contract of another and 
makes no effort to ascertain what its terms are and 
is not misled, he cannot complain that the contract 
was not carried out in accordance with his under¬ 
standing of the intention of the parties nor can 
the guarantor complain as to the manner of carry¬ 
ing out particular details of the principal contract 
where the manner of their performance has not 
been specified in the principal contract.^ 

New guaranty. A material departure from the 
terms of a prior contract between the same par¬ 
ties and which would have released the guarantor 
is not available as a defense to an action founded 


on a new and independent contract of g^aranty.^ 

Subsequent collateral agreement. The making of 
a purely collateral agreement which does not affect 
the obligations imposed by the principal contract, 
although it relates to the subject matter thereof, 
does not discharge the guarantor.^ 

b. Nature and Regtiisites of Change 

According to the weight of authority, an alteration 
In the obligation or duty guaranteed will release the 
guarantor only if It la material and substantial and 
prejudicial to his rights. A change which Is void or in¬ 
operative will not release him. 

At common law, any alteration of the original 
contract, whether or not of a substantial nature, 
was considered material and discharged the guar- 
antor.6 Such a rule has been followed in some 
cases, and the guarantor regarded as released by 


Tex.—Straus-Frank Co. v. Hughes, 
Coin.App., 166 S.W.2d 519, affirm¬ 
ing Hughes V. Straus-Frank Co., 
Civ.App., 127 S.W.2d 582—Rodri¬ 
guez V. Shacklett, Civ.App., 144 S. 
W.2d 296—First Nat. Bank v. In¬ 
ternational Sheep Co., Civ.App., 29 
S.W.2d 613, error refused—^U. S, 
Fidelity & Guaranty Co. v. Paulk, 
Civ.App., 16 ,S.W.2d 100—Strange 
V. Cooper Grocery Co., Civ.App., 
4 S.W.2d 232, 240, citing Corpus 
Juris, and reversed on other 
grounds, Cooper Grocery Co. v. 
Strange, Com.App., 18 S,W.2d 609. 
28 C.J. p 994 note 81, p 999 note 22. 

Beason. for rule 

Alteration of the contractual obli¬ 
gation of the principal releases the 
gruarantor, for the principal is no 
longer bound to perform the obli¬ 
gation guaranteed, and the guarantor 
cannot be held responsible for the 
failure of the principal to perform 
any other obligation.—^Becker v. Fa¬ 
ber, 19 N.B,2d 997, 280 N.T. 146, 121 
A.L 1 .R. 1010, reversing 4 N.Y.S.2d 766, 
264 App.Div. 772, reargument denied 
Becker v, Intemann, 21 N.E.2d 216, 
280 N.T. 730. 

SubstltotioiL of agrreement 

Guarantors of certificates of de¬ 
posit were released when the agree¬ 
ment under which the guaranty was 
given was terminated and a new 
agreement substituted therefor.— 
Neutson v. Kemper, 216 N.W. 645, 
173 Minn. 76. 

Failure to make required reports 

Failure of the creditor to insist 
on - the. debtor's making weekly re¬ 
ports as reauired by the principal 
contiact was held not to constitute 
fih alteration of the contract 
aa would release the guarantor, since ^ 
the reijorts were not Intended to be 
fbr i|ie, benefit of the guarantor.— 
lArArt'v;. Kruger, 271 N.W. 166, 158, 
13S Neb. 54, citing Corpus Jorls. 


, Guaranty of all contracts 

Where the guaranty was of prompt 
performance of all contracts made 
by the principal with the creditor, it 
would not constitute a defense for 
the guarantor to show an aleration 
of any of the guaranteed contracts. 
—Solomon v. Waterbury Brass 
Goods* Corporation, C.C.A.N.T., 6 F. 
2d 990. 

Assignment of mortgage as security 
A guarantor of a mortgage is not 
released by the assignment of the 
mortgage where it is done solely to 
provide security for a loan and title 
remains in the mortgagee subject 
only, to the lien.—^Hodgson v. Bur¬ 
roughs, 2 A.2d 407, 175 Md. 413. 

A person who 'wrongfully pur- 
ohased bonds with money Intrusted 
to him for other purposes, and there¬ 
after notified the owner of the mon¬ 
ey and guaranteed the bonds, could 
not escape liability on his guaranty 
on the theory that there was an al¬ 
teration in the principal contract 
when the bonds were, on default, de¬ 
posited with a bondholders' commit¬ 
tee and a certificate of deposit re¬ 
ceived in lieu thereof.—^Wigdale v. 
Anderson, 258 N.W. 726, 193 Minn. 
384. 

99. U.S.—^Atlas Assur. Co,, Limited, 
of London, England v. Lawreuce, 
C.C.A.N.D., 34 F.2d 401, construing 
North Dakota statute. 

Cal.—^Boteler v. Conway, 66 P.2d 687, 
13 Cal.App.2d 79—^McMannus v. 
Temple Estate Co., 61 P.2d 1124, 
10 Cal.App.2d 419—Thurber v. 
Fisher, 12 P.2d 481, 124 CaLApp. 
312. 

OkL—^Hazzard v. General ■ Tire & 
Rubber Co., 76 P,2d 267, 181 OkL 
484. 

28 C.J. p 995 note $8. 

Statute as restatement of law 

The California statute has been ^ 
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said to be “but a restatement of the 
common and elementary principle 
of law."—Smith v. , Steele Motor Co., 
22 P.2d 1070, 1071, 53 Idaho 238. 

1. Nev.—Lee Tire & Rubber Co. of 
New Tork v. McCarran, 66 P.2d 
633, 636, 66 Nev. 468, quoting Cor¬ 
pus Juris, and rehearing denied 
McCarran v. Lee Tire & Rubber 
Co. of New York, 59 P.2d 1183, 66 
Nev, 610. 

N.C.—Garren v. Youngblood, 176 S. 

E. 252, 207 N.C. 86, 95 A.L.R. 1132. 
Or,—^Marshall-Wells Co. v. Tenney, 
244 P. 84, 87, 118 Or. 373, 45 A.L. 
R. 1382, citing Corpus Juris. 

Pa.—^Magazine Digest Pub. Co. v. 
Shade, 199 A. 190, 330 Pa. 487, 117 
A.L.R. 960. 

28 C.J. p 995 note 82. 

8. Mass.—^Bascom v. Smith, 41 N.B. 
130, 164 Mass. 61. 

28 C.J. p 995 note 85. 

3. Ala,—^Huckaby v. McConnon & 
Co., 105 So. 886, 213 Ala. 681. 

28 C.J. p 995 note 86. 

4. Minn.—J. R. Watkins Medical Co. 
V. McCall, 133 N.W. 966, 116 Minn. 
389. 

28 CJ. p 997 note 12. 

6. Conn.—Bristol Bank & Trust Co. 
V. Broderick, 189 A. 456, 122 Conn. 
310. 

Mass.—Boston Box Co. v. Rosen, 160 
N.B. 177, 254 Mass. 331. 

28 C.J. p 998 note 20. 

An agreement merely regulating 
details which were not settled by the 
original contract does not exonerate 
the guarantor, since the obligation 
was not altered.—^Hazzard v. General 
Tire & Rubber Co., 76 P.2d 257, 181 
Okl. 484. 

9. Mich.—^McConnon & Co. v. 
Mench, 209 N.W. 830, 235 Mich. 
640, 48 A.L.R. 737. 
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any alteration or deviation in the obligation or duty 
guaranteed, apparently without regard to whether 
or not it was prejudicial to hini,^ and even though 
the change is apparently beneficial to him;^ but 
the common-law rule has generally been relaxed,^ 
and by the weight of authority, the change in or¬ 
der to release the guarantor, must be of a material 
and substantial character,working some change 


in the rights, interests, or obligations of the par¬ 
ties,imposing a heavier burden on the principal 
than was contemplated,12 or depriving the guaran¬ 
tor of means of preventing the loss protected by 
the guaranty if the change or alteration is im¬ 
material and without prejudice to the guarantor’s 
rights, he is not discharged thereby.!^ The change 
must be sufficient, it has been said, to make, in ef- 


7 . Mo.—^Missouri Finance Corpora¬ 
tion V, Roos, 47 S.W,2d 142, 226 
Mo.App. 869. 

N.Y.—Becker v. Faber, 19 N.E.2d 997, 
280 N.T. 146, 121 A,L.R 1010, re- 
versing 4 N.T.S.2d 766, 264 App. 
Div. 772, reargument denied Beck¬ 
er V. Intemann, 21 N.E 2d 216, 280 
N.T. 730—M. H. Metal Product 
Corporation v. April, 167 N.E. 201, 
251 N.Y. 146, reversing 232 N.Y.S. 
817, 225 App.Div. 81S—100 Park¬ 
way Road V. Johns-Manville. Inc., 
14 N.Y.S.2d 830, 258 App.Div. 736, 
affirmed 34 N.E.2d 906, 286 N.Y. 
747—125 West 46th St. Restaurant 
Corporation v. Klar, 288 N.Y.S. 935, 
248 App Div. 90, affirmed 126 West 
45th St. Restaurant Corporation v. 
Frame X Realty Corporation, 7 N.E. 
2d 680, 273 N.Y. 536—Katz v. Le- 
blang, 277 N.Y.S. 860. 243 App.Div. 
421—Cluver v. Sachs, 246 N.Y.S. 
699, 138 Misc. 362—Yonkers- 

Cameo, Inc., v. Shusterman, 16 N. 
Y.S.2d 260. 

Tex.—^Hughes v. Straus-Frank Co., 
Civ.App.. 127 SW.2d 582, affirmed 
Straus-Frank Co. v. Hughes, Com. 
App., 156 S.W.2d 519—Jarecki Mfg. 
Co. V. Hinds, Civ.App., 296 S.W. 
274, error dismissed, Com.App., 6 
S.W.2d 343. 

28 C.J. p 997 notes 13, 14. 

TTnder the North Dakota statute, 
an alteration of the original obli¬ 
gation is not open,to inquiry as to 
whether it Is material or has preju¬ 
diced the guarantor.—Atlas Assur. 
Co., Limited, of London, England, v. 
Lawrence, C.C.A.N.D., 34 F.2d 401. 

& , La.—Shreveport Laundries v. 

Sherman, App., 7 So.2d 433. 

Mo.—Missouri Finance Corporation 
V. Roos, 47 S.W.2d 142, 226 Mo. 
App. 869. 

N.Y.—Katz V. Leblang, 277 N.Y.S. 

850, 243 App.Div. 421. 

28 C.J. p 997 note 16. 

“No deviation, even for the benefit 
of the guarantor, will be tolerated.” 
—^Andrew v. Austin, 232 N.W. 79, 81, 
213 Iowa 963. 

Season for rule 

“To permit Inquiry as to whether 
or not the guarantor was benefited 
by a change of contract would be, 
in effect, for the court to make his 
contract for him, and determine 
whether or not it was a wise one. 
and would lead into a vast variety 
of speculation.”—Jarecki Mfg.- Co. v. 
Hinds, Tex.Civ.App., 296 S.W. 274, 


276, error dismissed. Com. App., 6 
S.W.2d 343. 

9. Mich.—McConnon & Co. v. 

Mench, 209 N.W. S30, 236 Mich. 
640. 48 A.L.R. 737. 

10. Cal.—^Boteler v. Conway, 56 P.2d 
687, 13 Cal.App.2d 79—Johnson v. 
Quinby, 216 P. 397, 62 CaLApp. 137. 

N.J.—Mosaic Tile Co. v. Jones, 168 
A. 629, 111 N.J.Law 385—Waton v. 
Detroit Fidelity & Surety Co., 160 
A. 657, 668, 109 N.J.Law 71. quot¬ 
ing Corpus Juris. 

N.Y.—Central Sav. Bank in City of 
New York v. Ritchey Realty Cor¬ 
poration, 268 N.Y.S. 700, 239 App. 
Div. 689—Bellanca Aircraft Corpo¬ 
ration V. Pere, 266 N.Y.S. 234, 236 
App.Div. 89. 

Pa.—^Phil & KL Quinto, Inc., v. Stein, 
186 A. 280, 281, 123 Pa.Super. 109, 
quoting Corpus Juris. > 

28 C.J. p 997 note 16. 

Material deviation In performance 
“To release a guarantor . 
because in the performance of a 
contract there has been a deviation 
or departure from Its terms, it must 
appear that the deviation or depar¬ 
ture was material.”—^Martin v. Pee, 
226 N.W. 208. 205, 177 Minn. 592. 
Speculation as to beneficial natnre of 
alteration 

“We are not required and under 
the law are not permitted to specu¬ 
late whether the alteration benefits 
or injures the guarantor. It is 
enough that it is a material altera¬ 
tion of the terms of the guaranty.” 
—^McMannus v. Temple Estate Co., 61 
P.2d 1124, 1126, 10 Cal.App.2d 419. i 

11. Cal,—^Lasky v. Bew, 134 P. 368, 
22 CaLApp. 393. 

“Where the main contract is al¬ 
tered without the consent of the 
guarantor and in respects so materi¬ 
al as to change the substantial 
rights of the parties thereto and In 
effect to make a new contract, the 
guarantor is exonerated. 

This is true whether the effect of 
the alteration is to increase or to 
lessen the obligation, performance of 
which is guaranteed.”—Boteler v. 
Conway, 66 P.2d 687, 588, 13 Cal. 
App.2d 79. 

Cfiiauge in evidentiary effect of guar- 
anteed ooutraot 

(1) An alteration of a guaranteed 
contract which results in a change 
In the evidentiary, effect has been 
held not to constitute a change in 
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the legal effect of the contract such 
as will discharge the guarantor. 
Minn.—^Dr. Ward^s Medical Co. v. 
Wolleat, 199 N.W. 738, 160 Minn. 
21 . 

Wash.—^J. R. Watkins Co. v. Den- 
beigh, 238 P. 13. 135 Wash, 488. 

(2) However, where the guaranty 
was of past and future Indebtedness, 
and a-blank space for the amount of 
past indebtedness was filled in after 
the execution of the guaranty, it was 
held that this was .*in alteration of 
the manner of proof of the amount 
of past Indebtedness, since with the 
space blank the burden would have 
been on the creditor to prove such 
amount, while with the amount in¬ 
serted it was agreed on as being 
correct and the alteration was ma¬ 
terial, releasing the guarantor.—^Mc- 
Connon & Co. v. Mench, 209 N.W. 
830, 235 Mich. 640, 48 A.L.R. 737. 

(8) Discharge by filling blank see 
infra subdivision d of this section. 

12. Cal.—Johnson v. Quinby, 216 P. 
397, 62 CaJ.App. 137. 

Xnorease In indebtedness 

A substantial increase In the 
amount of the principal obligor* s 
Indebtedness without the consent of 
the guarantor was an attempt to en¬ 
large the guarantor’s obligation and 
liability and operated to exonerate 
him.—Central Sav. Bank in City of 
New York v. Ritchey Realty Corpo¬ 
ration, 268 N.Y.S. 700, 239 App.Div. 
689. 

13. Neb.—^Furst v. Kruger, 271 N.W. 
166, 132 Neb. 64—First Nat Bank 
v. Wheatley, 189 N.W. 673, 92 Neb. 
807. 

14- Cal—Boteler v. Conway, 66 P.2d 
687, 13 Cal.App.2d 79. 

Minn.—Martin v. Fee, 226 N.W. 208, 
177 Minn. 692. 

Neb.—^Hunter v. Huffman, 189 N.W. 
166, 108 Neb. 729. 

N.J.—^Waton v. Detroit Fidelity & 
Surety Co., 160 A. 667, 668, 109 N. 
J.Law 71, quoting Corpus Juris. 
Pa.—^Phil & H. Quinto, Inc. v. Stein, 
186 A. 280, 281, 123 Pa.Super. 109, 
quoting Corpus Juris. 

28 C.J; p 997 note 17, 

<<Tlie rule tu Bnglaad aud in. Mas- 
saohusetts seems to be . 
that if the alteration or modification 
of the contract was for the benefit of 
the person whose performance is 
guaranteed, or is not against the in- 
.terests of the guarantor, the modifl- 
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feet, a new contract between the principal and the 
guarantee.15 The new contract must be based on 
a consideration!® and be binding on both of the par¬ 
ties to it.!! 

In any event, a change in the principal obligation 
which for any reason is void or inoperative,!® or 
which is merely proposed or considered, and never 
becomes effective,!* will not release the guarantor. 

An indulgence or act of leniency on the part of 
the guarantee toward the principal which does not 
change the rights and duties of the parties does not 
constitute such an alteration as will release the 
guarantor.*® 

Effect of compensation to guarantor. Some de¬ 
cisions follow the rule that a guarantor who is re¬ 
ceiving payment for his undertaking, as in the case 
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of a surety company, will be released only by an 
alteration in the principal obligation which is ma¬ 
terial and results in an injury to him, while a 
gratuitous or accommodation guarantor is released 
by any alteration, whether or not material or in¬ 
jurious.*! 

c. Change in Lease 

Under some authorities, only a material and sub¬ 
stantial alteration of a lease will discharge one who 
guarantees performance of Its covenants, while others 
hold that any change, whether material or not, will have 
that effect. 

The general rule that a guarantor will be dis¬ 
charged by a change in the obligation of the prin¬ 
cipal without the guarantor’s consent has been ap¬ 
plied where the guarantor’s undertaking is that the 
principal will perform the covenants of a lease.** 


cation would not destroy the guar¬ 
anty”.—Katz V. Lehlang. 277 N.T.S. 
860, 852, 243 App.Div. 421. 

Alterattons which do not inorease 
the gnaraxLtor’s ilsl: are Immaterial. 
—Borus Waton, Inc., v. Henn, 168 A. 
484, 108 N.J.Law 614, 81 A.L..R. 1208. 
Beneficial alteration 
Where a guaranteed instrument is 
altered, but the change is not sub¬ 
stantial, and is not prejudicial to the 
guarantor, but rather is of a bene¬ 
ficial nature, the guarantor will not 
be released from his obligation.— 
Boston Box Co. v. Rosen, 160 N.E. 
177, 264 Mass. 331. 


r 17. Mich.—^Detroit Trust Co. v. 
Lange, supra. 

N'-Y*—Katz V. Leblang, 277 N.T.S. 

I 860, 243 App.Div. 421. 

Tex.—Slaughter v. Moore, 42 S.W. 
372, 17 Tex.Civ.App. 233. 

TTndar California statute, it the 
promise by the creditor is for any 
reason void or voidable by him at 
his option, it is not such an altera¬ 
tion as will discharge the guarantor. 
—Thurber v. Fisher, 12 P.2d 481, 124 
CaLApp. 312. 

18. CaL— "W estern Nat. Bank v. 
Wittman, 161 P. 137, 81 CaLApp. 
616. 


15. CaL—^Davenport v. Stratton, 
App., 132 P.2d 688—Boteler v. Con¬ 
way, 56 P.2d 687, 18 CaLApp.2d 
79—Thurber v. Fisher, 12 P.2d 481, 
124 CaLApp. 312. 

Mich.—^Detroit Trust Co. v. Lange, 
266 N.W. 320, 267 Mich. 69. 

N.T.—Kingsbury v. Westfall, 61 N. 
T. 356. 

^'Novatlou’’ refiuized 
Oa.—^Krasner v. Western Newspaper 
Union, 198 S.E. 110, 68 Ga.App. 146 
—^H. C: Whltmer Co. v. Sheffield, 
181 S.m 119, 61 Oa.App. 623. 
Bestmotlon of identity of original 
oontraot 

If there has been a material alter¬ 
ation of the guaranteed Instrument 
so as to make it another and differ¬ 
ent instrument, the identity of the 
contract is destroyed and the guar¬ 
antor is no longer liable.—^Boston 
Box Co. V. Rosen, 160 N.B. 177, 264 
kCsss. 331. 


10. CaL—^Thurber V. Fisher, 12 P.2c 
. .481,. 124 CaLApp. 312. 

Tex.—-Slaughter v. Moore, 42 S.W 
' 372, 17 Tex.Civ.App. 233. 

' Oitataitons alteration of principal's 
bbli^f^ion does not release guaran- 
I^.^Peftrolt Trust Co. v. Lange, 265 
^f'W^'%20;/^267 Mich. 69. 


28 C.J. p 996 note 9. 

Attempt to ixhpose greater liability 
Where the principal contract is 
carried out as contemplated, the 
mere fact that the creditor makes an 
ineffectual attempt to impose a 
greater liability on the debtor than 
the contract warrants will not dis¬ 
charge the guarantor.—Campbell v. 
Warden, 45 Wis. 338. 

19. Ala—^Walker v. Forbes, 26 Ala. 
139, 60 Am.I>. 498. 

Wis.—^New Home Sewing Mach. Co. 
V. Simon, 80 N.W. 71, 104 Wis. 120. 

2a CaL—^Davenport v. Stratton, 
App., 132 P.2d 688. 

N’.Y.—Becker v. Faber, 19 N.B,2d 
997, 280 N.Y. 146, 121 A.L.R. 1010, 
reversing 4 N.Y.S,2d 766, 264 App. 

I Div. 772, reargument denied Beck¬ 
er V. Intemann, 21 N.E.2d 216, 280 
N.Y. 730. 

Executed gift 

CaL—^Kennedy v. Moyer, 42 P.2d 362, 

5 CaLApp.2d 29. 

An acceptance of less was 

due on a mortgage and a mere delay 
in foreclosing are simply an indul¬ 
gence to the principal debtor, and 
not an alteration of the instrument. 
—Golden v. Kovner Building & Loan 
Ass'n, 143 A. 708, 166 Md. 167. 
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Modification of lease held more *>* 0^*1 
leniency 

Where a lease was modified so as 
to increase from two to three 
months the period during which the 
business of the tenant might be 
closed before the landlord's option 
to terminate the lease became oper¬ 
ative, there was something more 

than a “mere act of leniency.”_ 

Yonkers-Cameo, Inc., v. Shusterman. 
16 N.Y.S.2d 260, 264. 

81. U.S.—^Atlas Assur. Co. Limited, 
of London, England, v. L<awrence, 
C.C.AN.D., 34 F.2d 401. 

Mich.—^In re Landwehr's Estate, 283 
N.W. 873, 286 Mich. 698. 

Pa.—Magazine Digest Pub. Co. v. 
Shade, 199 A 190, 330 Pa. 487. 117 
AL.R. 960. 

“In the present instance guarantor 
signed the guaranty without acquir¬ 
ing for himself any pecuniary bene¬ 
fit beyond the recited consideration 
of one dollar and therefore is not 
liable beyond the strict terms of his 
contract.”—Furst v. Kruger, 271 N. 

I W. 166, 158, 132 Neb. 64. 

Interest of gnarantors in transac¬ 
tion 

Where guarantors were directors 
of the debtor corporation and were 
otherwise Interested in the transac¬ 
tion, the rule of strictisslmi Juris 
does not apply, and where the only 
alteration was in the form of the 
Indebtedness, they will not be heard, 
to say that they were released.-^' 
First Nat. Bank, for Use of U. S. 
Trust Co. of Johnstown, v, Davies, 
172 A 296, 316 Pa. 69. 

22. ‘N.Y.—125 West 46th St Restau¬ 
rant Corporation v. Klar, 288 N.Y. 

S. 936, 248 App.Dlv. 90, affirmed 
126 West 46th St Restaurant Cor¬ 
poration V. Framax Realty Corpo- 
raUon, 7 N.E.2d 680, 278 N.Y. 636— 
Katz V. Leblang, 277 N.Y.S. 860, 
243 App.Div. 421—^Yonkers-Cameo, 
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Under some authorities, only a material and sub¬ 
stantial alteration of a lease will discharge the 
guarantor,23 while others hold that any alteration or 
change in the guaranteed lease, whether material 
or not, will exonerate the guarantor.24^' Under ei¬ 
ther rule the guarantor is not discharged by the 
fact that the landlord voluntarily accepts a reduced 
rental charge.25 

A guarantor of a lease of land with buildings 
thereon is not released from liability as to the rent 
thereafter accruing by a destruction of the buildings 
by fire.23 Where the lease or guaranty so provides, 
the landlord may enter upon the premises after they 
have been abandoned by the tenant, relet, and ap¬ 
ply the money so received to mitigate damages, and, 
at the expiration of the original term, look to the 
guarantor for any balance remaining unpaid.27 

Assignment of lease, A‘guarantor of a lease may 
be discharged by an alteration of the lease so as to 
impose a greater liability on him;23 and if a land¬ 
lord accepts an assignment of a guaranteed lease as 


a termination of the lease, as where a new contract 
comes into existence between the landlord and the 
assignee, so that the assignor is discharged, the 
guarantor is also discharged ;29 but if the assign¬ 
ment is not accepted by the landlord as terminating 
the lease, and the assignor remains liable for the 
rent, the guarantor also remains liable.^® Where 
a lease provides against assignment by the tenant 
without the landlord’s consent, the guarantor will 
not be released by an assignment, whether or not 
the landlord consented.^^ 

d. Other Applications of ILules 

The general rule that a material change In the prin¬ 
cipal's obligation or duty, without the guarantor's con< 
sent, will discharge the guarantor has been applied, 
among other situations, to alterations in the form of the 
guaranteed indebtedness, in the time or method of per¬ 
formance, and as to amount, quantity, or price. 

In the application of the general principle that 
a guarantor will be released from his undertaking 
by any material alteration of the original obliga¬ 
tion or duty to which the guaranty relates, unless 


Inc., V. Shusterman, 16 N.Y.S.2d 
260. 

28 C.J, p 996 notes 99, 1—86 C.J. p 
806 note 80. 

Temporary snrrender of possession. 

The exercise on the part of the 
landlord of his reserved right .to 
enter upon the premises and repair 
after a fire, while amounting to a 
temporary surrender of possession 
on the part of the tenant, is not such 
an alteration of the lease as will 
exonerate the guarantor of the rent 
—Babcock v. Rieger, 58 S.W.2d 722, 
332 Mo. 528. 

■23. Cal.—^Davenport v, Stratton, 
App., 132 P.2d 688—Johnson v. 
Quinby, 216 P. $97, 62 CaLApp. 
. 137. 

<3uaraa.tor held not discharged 

(1) By an oral agreement whereby 
lessor becomes the tenant at will of 
the lessee as to a portion of the 
premises.—Boston Box Co. v. Rosen, 
150 N.m 177, 254 Mass. 331. 

(2) By the guarantor’s removal of 
the lessee from the demised premises 
for a good cause, at the request of 
the lessor.—Johnson v. Hennessey, 
197 in.App. 622. 

(3) By the lessor's mere accept¬ 
ance of the lessee's surrender of the 
premises without eviction.—Bos- 
chettl V. Morton, 137 P. 1086, 23 CaL 
App. 325. 

24 . N.Y.—126 West 46th St Restau¬ 
rant Corporation v. Klar, 288 N*,Y, 
S. 936, 248 App.Div. 90, affirmed 
126 West 46th St, Restaurant Cor¬ 
poration V. Pramax Realty Corpo¬ 
ration, 7 N.B.2d 680, 273 N.Y. 536— 
Kat* V. Leblang, 277 N.Y.S. 860, 


243 App.Div. 421—Cluver v. Sachs, 
245 N.Y.S. 699, 138 Mlsc. 352-- 
Yonkers-Cameo, Inc., v. Shuster¬ 
man. 16 N.Y.S.2d 260. 

25. Cal.—Davenport v. Stratton, 

App., 132 P.2d 588. 

N.Y.—Cluver v. Sachs, 246 N.Y.S. 
699, 138 Misc. 352. 

Xiessor’s gift to lessee of part of 
rent from month to month as it be¬ 
comes due is not material alteration 
of written contract such as releases 
guarantor thereon.—^Kennedy v. 
Moyer, 42 P.2d 852, 6 Cal.App.2d 29. 

26. N.Y.—Kingsbury v. Westfall, 61 
N.Y. 366. 

27- Cal.—^Davenport v. Stratton, 
App., 132 P,2d 588. 

Wls.—^Welnsklar Realty Co. v. Doo¬ 
ley, 228 N.W. 616, 200 Wis. 413, 
67 A.L.R. 876. 

28. N.Y.—Guide Realty Co. v. Lu¬ 
cas, 272 N.Y.S. 416, 161 Mlsc. 775. 

28. Ill.—Barrett v. Boddie, 76 IlL 
App. 661. 

N.Y.—Guide Realty Co. v. Lucas, 272 
N.Y.S. 416, 151 Misc. 775. 

Asidgnee looked to fox perfoxmanoe 
Where the lessors permit the les¬ 
sees to assign a lease contract with¬ 
out the consent of the gruarantor, 
and the lessors look to the assignee 
Instead of the lessees for perform¬ 
ance of the contract, the gruarantor 
is discharged.—Williamson v. Davey, 
114 S.W. 196, 62 Tex.Clv.App. 363. 

«The mere acceptance of rental 
from ... [a third] person in 
possession of the premises could not 
amount to a consent to release par¬ 
ties from the obligations of their 
written contract. Such obligations 
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so solemnly expressed are not to be 
so easilv put an end to."—^Voss v. 
Levi, 166 P. 359, 361, 33 Cal App. 671. 
Acceptance of snbstitation of parties 
not shown 

Tex.—^Hart v. Wynne, Civ.App., 40 S. 
W. 848. 

Xiease of chattel 

In an action against a gruarantor 
of rent of a taximeter, It was held 
that when the lessee returned the 
deposit to the lessor's widow, agrreed 
to a transfer of the meter to an as¬ 
signee, and accepted a deposit from 
him, the gruarantoiTs liability ceased 
and he was not liable for the as¬ 
signee’s failure to pay the agreed 
rent or for the assignee's conversion 
of the property.—^American Taxi¬ 
meter Co. V. MacQueen, 197 N.Y.S. 
596. 

30- Ill.—Barrett v. Boddie, 76 Ill. 
App. 661. 

Minn.—Oswald v. Fratenburgh, 31 
N.W. 173, 86 Minn, 270. 

31. Cal.—Grace v. Croninger, 206 P. 

130, 56 CaLApp. 669. 

28 C.J. p 996 note 8. 

Implied permisrtlon to iuisigiL 

If the lease provides that the les¬ 
see shall not assign or sublet with¬ 
out written consent, there is an im¬ 
plied understanding that with such 
consent there may be an assignment 
or subletting, and the gruarantor Is 
bound to know this when he exe¬ 
cutes the guaranty; thxis the guar¬ 
antor is not discharged by the les¬ 
sor’s grlving the required written 
consent.—Welnsklar Realty Co. v. 
Dooley, 228 N.W. 516. 617, 200 Wls. 
412, 67 A.L.R. 875, citing Corpus 
[juris. 
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he consents thereto, guarantors have been various¬ 
ly held or held not released in cases involving a 
change in the form of the guaranteed indebted¬ 
ness,and in cases where the alteration was as to 
amount, quantity, or price,^^ where the time for 
performance of the principal contract was short¬ 
ened,where there was an alteration in the meth¬ 
od of performance of the original obligation or 
duty,35 as by a change in the mode of payment,35 
or by delivery of goods to a person other than the 
one specified in the contract guaranteed,37 and 
where the alteration consisted of filling in a blank 
space in the principal contract.3S Other situations 
in which guarantors were39 or were not^® held to 
have been released or discharged by an alteration 

32. Guarantor r^easad or dis- 
cliarged 

Okl.—^Heenan v. Davis, 77 P.2d 78, 

182 Okl 237. 

Or.—Marshall-Wells Co. v. Tenney, 

244 P. 84, 118 Or. 873, 46 A.L.R. 

1382. 

Tex.—Straus-Frank Co. v. Hughes, 

Coin.App., 156 S.W.2d 619, affirm¬ 
ing Hughes V. Straus-Frank Co., 

Civ.App., 127 S.W.2d 582. 

Guarantor nc^ released or disohai^ad 
Mass.—Gentzel v. Dodge, 171 N.B. 

464, 271 Mass; 499. 

Pa.—^Plrst Nat. Bank, for Use of U. 

S. Trust Co. of Johnstown v. 

Davies, 172 A. 296, 313 Pa. 59. 

33. Guarantor dlsoharged 
Pa.—Magazine Digest Pub. Co. v. 

Shade, 199 A, 190, 330 Pa. 487, 117 
A.L.R. 960. 

Tex.—^Jareckl -Mfg. Co. v. Hinds, Civ. 

App., 295 S.W. 374, error dismissed 
(Com.App.) 6 S.W.2d 843. 

Guarantor not discharged 
Mass.—^Zimetbaum v. Berenson, 166 
N.B. 719, 267 Mass. 250. 

Minn.—Martin v. Fee, 226 N.W. 203, 

177 Minn. 592. 

Mo.—Squires v. Hoifnaan; App., 278 
S.W. 803. 

Wls.—^Bay Oil Co. v. Vilas, 296 N.W. 

596, 237 Wis. 603. 

Exceeding amount of Uabillty limit¬ 
ed in guaranty generally see supra 
§ 56. 

34. Guarantor discharged 

Cal.—Boteler v. Conway, 66 P.2d 587, 

13 Cal.App. 79. 

ISTeb.—^Hunter v. Huffman, 189 N.W. 

166, 108 Neb. 729. 

28 C.J. p 996 note 88. 

Guarantor not discharged 
Minn.—^Pirst Minneapolis Trust Co. 

V. Nicollet Syndicate, 266 N.W. 

240, 192 Minn. 307. 

35. - Guarantor discharged 
Ga. —H. C. Whitmer Co. v. Sheffield, 

181 S.B. 119, 51 Ga.App.-623. 

Mo.—^W. T. Rawleigh Co. v. Herzog, 

App., 299 S.W. 1113—Purst v. Seal¬ 
s'^PP-/ 356 S.W. 168. 

Or.—^Marshall-Wells Co. v. Tenney, 


of the original obligation or duty are set out in 
the notes. 

I 73. _ Guarantor’s Consent or Ratifica¬ 

tion 

A guarantor's consent to a change In the principal's 
obligation or duty cannot be Inferred from his mere 
knowledge thereof or his failure to dissent. He Is not 
released by such a change where It la made In accord¬ 
ance with a provision of contract; and he may ratify 
such a change, or be estopped to set it up as a defensfe. 

The general rule that a guarantor will be released 
by any material alteration of the original obligation 
or duty to which the guaranty relates, unless he 
consents thereto, applies to a change made with his 
knowledge but without his actual consent ;4i his 

pending action is released where the 
complaint is subsequently amended 
to declare on an assigned cause of 
action net owned by plaintiff at the 
time the guaranty was executed.— 
Michelin Tire Co. v. Bentel, 193 P. 
770, 184 Cal. 316. 

Transfer of title 

A guaranty of the purchase price 
of an article sold under a contract 
providing that title was to remain 
in the seller was breached by the 
seller’s transfer of title to the arti¬ 
cle.—Bellanca Aircraft Corporation 
V. Pere, 256 N.Y.S. 234, 235 App.Dlv. 
89. 

4D.. Discharge and revival of debt 
Under a continuing guaranty for 
the payment of debts which the 
principal may incur, the guarantor 
is not released from liability because 
the debt contracted on the faith of 
guaranty is discharged and revived 
during the term of the guaranty.— 
Hibernia Bank & Trust Co. v. Can- 
cienne, 74 So. 267, 140 La. 969, L.R. 
A.1917D 403. 

Sale of <*prodncts” 

A contract providing for the sale 
of the vendor's “products" was not 
changed so as to release the guaran¬ 
tor by the fact that the articles de¬ 
livered under the contract were not 
manufactured by the vendor but 
were goods of which he was sole 
distributor.—Furst v. Shows, 110 So. 
299, 215 Ala. 133. 

Incorporation of guaranteed contract 
in. Judgment 

A guarantor of a contract for the 
support of the wife was not dis¬ 
charged by the incorporation of the 
contract into a Judgment of divorce. 
—Evens v. Evens, 236 N.W. 726, 55 
S.D. 482. 

Finance trust’s employment of col¬ 
lection agency to collect customer's 
accounts after customer's receiver¬ 
ship was held not to release guar¬ 
antor as breach of trust's contract to 
make advances to customer.—Zimet- 
baum v. Berenson, 166 N.E. 719, 267 
Mass. 250. ^ 

41. Nev.—^Lee Tire & Rubber Go. of 


244 P. 84, 87, 118 Or. 873, 46 AL.R. 
1382, citing Corpus Juris. 
Guarantor not disoharged 
Cal.—Thurber v, Fisher, 12 P.2d 481, 
124 €al.App. 312. 

Ga.—^Krasner v. Western Newspaper 
Union, 198 S.E. 110, 68 Ga.App. 
146—Brown Shoe Co. v. Moore, 184 
S.E. 923, 53 Ga.App. 159. 

Minn.—Martin v. Fee, 226 N.W. 203, 
177 Minn. 592. 

36. Guarantor discharged 

Tex.—Rodriguez v. Shacklett, Civ. 

App., 144 S.W.2d 296. 

28 O.J. p 996 notes 94, 95. 

37. Guarantor disoharged 

N.Y.—Page v. Krekey, 33 N.B. 311, 
137 N.Y. 807, 33 Am.S.R. 731, 21 L. 
R.A, 409, reversing 17 N.Y.S. 764. 

38. Guarantor disoharged 

Mich.—McConnon & Co. v. Mench, 
209 N.W. 830, 235 Mich. 640, 48 
A,L.R. 737. 

28 C.J. p 996 note 96. 

Guarantor not disoharged 
Minn.—^Dr, Ward's Medical Co. v. 
Wolleat, 199 N.W. 738, 160 Minn. 
21 . 

K.Y.—^Btz V. Place, 30 N.Y.S. 766, 
81 Hun 203. 

Wash.—J. R. Watkins Co. v. Den- 
heigh, 238 P. 13, 135 Wash. 488. 

28 C.J. p 997 note 17 [b]—2 C.J. p 
1202 note 64. 

39. Changes as to notes 

(1) Acceptance of notes of a dif¬ 
ferent description from those whose 
payment was guaranteed.—^Davis 
Sewing Mach. Co. v. McGinnis, 46 
Iowa 538. 

(2) Giving of another note in place 
of the one guaranteed. 

Conn.—Weed v. Grant, 30 Conn. 74. 
Mont.—Stanford v. Coram, 67 P. 
1005, 26 Mont. 285. 

(3) Procurement of an additional 
signer of a note.—^Bank of Commerce 
of Sulphur V. Webster, 172 P, 942, 70 
Okl. 68—28 C.J. p 996 note 98. 
Changing oauso of action 

A gruaranty of payment of any 
Judgment that may be obtained in a 
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consent to a modification cannot be inferred from 
the mere fact that he had knowledge of it,^^ or 
that he did not dissent therefrom.^^ 

The guarantor is not released where the change 
IS made in accordance with an express or implied, 
provision therefor contained in the principal con¬ 
tract,44 in the contract of guaranty,45 or in a re¬ 
lease signed by him;45 but where a contract pro¬ 
vides for changes to be made in a particular man¬ 
ner the guarantor is released if they are made in 
any other manner^*^ 

A guarantor’s assent to a change or modification 
will bind him without any new consideration.48 

Ratification, waiver, or estoppel. The guarantor 


§ 74 

may ratify any change or irregularity in the obli¬ 
gation which he has guaranteed.49 His conduct 
may prevent him from taking advantage of an al¬ 
teration of such a nature that it would otherwise 
release him from liability,®® as where he is consid¬ 
ered to have waived the change,® ^ or is estopped 
to set it up as a defense.®^ 

§ 74. Alteration of Contract of Guaranty 

A guarantor is discharged from his obligation If, 
without his consent, the contract of guaranty Is material¬ 
ly altered. 

A material alteration in, or departure from, the 
contract of guaranty, without the guarantor’s con¬ 
sent, will discharge him,®3 whether or not he is 


New York v. McCarran. 55 P.2d 
633, 635, 56 Nev. 458, quoting* Cor¬ 
pus trails, and rehearing denied 
McCarran v. Lee Tire & Rubber 
Co. of New York, 59 P.2d 1183, '56 
Nev. 510. 

N.J.—Bradley v. Atlantic Guaranty 
& Title Ins. Co., 121 A. 626, 98 
N.J.Law 741, affirming 118 A. 690, 
98 N.J.Law 34. 

28 O.J. p 996 note 84. 

Active ooBLcarrenoe n^esaary 

It is not enough to bind the guar¬ 
antor that he is informed of the 
change and is passive; he is not re¬ 
quired to object or protest; he must 
actively concur and consent to be 
bound by the terms of the new 
agreement.—Missouri Finance Corpo¬ 
ration V. Roos, 47 S.W,2d 142, 146, 
226 Mo.App. 869, quoting CoxpxuB 
xis. 

42. S.C.—Yaeger Flour Mill Co. v. 
Rawls, 19 S.E. 649, 41 S.C, 331. 

28 C.J. p 999 note 24. 

Guarantor’s failure to answer let¬ 
ters notifying him of material 
change in contract did not constitute 
consent to alteration.—^Missouri 
Finance Corporation v. Roos, 47 S.W. 
2d 142, 146, 226 Mo.App. 869, quoting | 
Corpus Juris. 

Bank offloers charged with notice 
Officers of a bank who are guar¬ 
antors of notes held by the bank are, | 
by reason of their being in full 
charge of the bank’s business, con-1 
clusively charged with notice of al¬ 
terations, so as to establish their 
assent.—^Andrew v. Austin, 282 N.W. 
79, 213 Iowa 963. 

43. 6a.—Sikes v. Mallonee, 75 S.E. 
988, 11 Ga.App. 632. 

Mo.—^Missouri Finance Corporation 
V. Roos. 47 S.W.2d 142, 146, 226 Mo. 
App. 869, quoting Corpus Jtuis. 

44. Minn.—^First Minneapolis Trust 
Co. V. Nicollet Syndicate, 256 N.W. 
240, 192 Minn. 307. 

N.J.—^Mosaic Tile Co. v. Jones, 168 
A. 639, 631, 111 N.J.Law 386, quot¬ 


ing Corpus Juris—^Borus Waton, 
Inc., V. Henn, 168 A. 484, 108 N.J. 
Law 514, 81 A.L.R. 1208. 

28 C.J. p 998 note 21. 

Change in baslo consideration, not 
authorized 

The fact that the principal con¬ 
tract gave the creditor the right to 
'‘grant time or other indulgence” to 
the debtor or “accept or make any 
composition or arrangement” with 
the debtor without releasing the 
guarantor did not amount to an au¬ 
thorization to change the basic con¬ 
sideration.—^Magazine Digest Pub. 
Co. V. Shade, 199 A. 190, 193, 330 Pa. 
487, 117 A.D.R. 960. 

4B. Tex.—First Nat. Bank v. Inter¬ 
national Sheep Co., Civ.App., 29 S. 
W.2d 513, error refused. 

4ft Wls.—Kane v. Herman, 86 N.W. 
140, 109 Wls. 33. 

47. Md,—Plunkett v. Davis Sewing 
Mach. Co., 36 A. 115, 84 Md. 529. 
28 C.J. p 999 note 26. 

4ft N.J.—Mosaic Tile Co, v. Jones, 
168 A. 629, 831, 111 N.J.Law 385, 
quoting Corpus Juris. 

28 C.J. p 999 note 23. 

Formal ooutraet unueoessary 
■ The consent necessary to continue 
the guarantor’s liability need not be 
made the subject of a formal con-i 
tract.—^Knoebel v. Klrcher, 38 Ill. 
308. 

49. Tex.—Strange v. Cooper Grocery 
Co., Civ.App., 4 S.W.2d 232, 240, 
reversed on other grounds, Com. 
App„ 18 S.W.2d 609, citing Corpus 
Juris. 

28 C.J. p 999 note 27. 

BatilLoatlou only of known, altera- 
tions 

A guarantor who agrees that a 
bond given in a previous employment 
shall remain in effect in a new place 
of emplosrment will not be deemed to 
have ratified changes in the contract 
of employment which were not dis¬ 
closed.—Shreveport Laundries v. 
Sherman, Iia.App., 7 So.2d 433. 
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1 50. U.S.—^Folk V. Continental Can 
Co., C.C.A.S.C., 97 P.2d 322. 

Mo.—Henry v. Safford, 241 S.W. 951, 
211 Mo.App. 308. 

N.Y.—^M. H. Metal Product Corpora¬ 
tion V. April, 167 N.E. 201, 251 N.Y. 
146, reversing 232 N.Y.S. 817, 225 
App.Div. 818. 

61. Mo.—Henry v. Safford. 241 S.W. 
951, 211 Mo.App. 308. 

52. U.S..—Polk V. Continental Can 
Co., C.C.A.S.C., 97 P.2d 322. 

Mo.—^Henry v. Safford, 241 S.W. 961, 
211 Mo.App. .308. 

A guarantor who knew and ac¬ 
quiesced in everythtiig that was done 
is estopped to complain of variations 
in the principal contract.—^Norfolk 
Mattress Co. v. Royal Mfg. Co., 169 
S.B. 586, 160 Va. 623. 

Alteraldon authorized by guarantor 
without creditor’s knowledge 
A guarantor who, without the 
knowledge or consent of the creditor, 
authorized a material alteration of 
the original contract, performance of 
which he had guaranteed, is estopped 
to set up such variance or change 
as a defense to an action on the 
guaranty.—^Mosaic Tile Co. v. Jones, 
168 A. 629, 111 N.J.Law 385. 
Bstoppel held not shown 
N.C.—Garren v. Youngblood, 176 S. 
E. 262, 207 N.C. 86, 95 A.L.R. 1132. 

5®, Cal.—^McMannus v. Temple Es¬ 
tate Co., 51 P.2d 1124, 10 CaLApp. 
2d 419. 

N.Y.—^Bellanca Aircraft Corporation 
V. Pere, 256 N.Y.S. 234, 236 App. 
Div. 89. 

Tex.—^Austin v. St. John, Civ.App., 6 
S.W.2d 224—^Amarillo Grain, etc., 
Co. V. Knight, Civ.App., 150 S.W. 
318. 

Wls.—^Morley-Murphy Co. v. Van 
Vreede. 269 N.W. 664, 223 Wis. 1. 

28 C.J. p 999 note 29—2 C.J. p 1214 
note 53 [a]. 

What constitutes material alteration 
generally see Alteration of Instru¬ 
ments S 4. 
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prejudiced, thereby,and even if the proposed 
change would be for his benefit.^s Thus the alter¬ 
ation of a contract of guaranty, without the guar¬ 
antor’s consent, to one of suretyship,^® or a change 
in the date of the guaranty instrument,®*^ or the in¬ 
sertion, in a blank in the contract of guaranty, of 
the number of days in which the guarantor must 
pay the obligation,®® has been held to discharge the 
guarantor. 

On the other hand, a guarantor has been held 
not discharged by the addition of names of other 
guarantors to the guaranty after it has been signed 
by one gpuarantor,®® the filling in, without fraud, of 
blanks so as to express the intention of the par¬ 


ties,®® the affixing of a seal to the guaranty instru¬ 
ment after its execution,®i or, in particular circum¬ 
stances, by the erasure or crossing out of names ;®2 
and other alterations have been held immaterial,®* 
or to have been made with the consent of the guar¬ 
antors.®^ 

§ 75* Extension of Time for Payment or Per¬ 
formance 

a. In general 

b. Necessity for, and validity of, agree¬ 

ment for extension 

c. Uncertainty of time of maturity of 

debt or period of credit 


Modlflcsalion and alteration of gruar- 
anty grenerally see supra § 34. 
Test of materiality 

“Whether an alteration in a [gruar- 
anty] contract is material depends 
upon whether, after the alteration, 
it expresses the same contract, and 
whether it will have the same op¬ 
eration and effect as before. If the 
changre enlargres or lessens the lia¬ 
bility, it is material, and vitiates the 
contract/*—^J. R. Watkins 00- v. 
Powell. 220 P. 686, 93 Okl. 219. 
AlteratioiL of part of severable ooiu 
. tract 

A severable contract containing: 
two distinct features, one gruarantee- 
ing* payment of past Indebtedness 
and the other payment of future in¬ 
debtedness, can be enforced as to 
payments of future Indebtedness 
even if the clause referring to past 
indebtedness has been altered so as 
to be unenforceable.—J. R. Watkins 
Co. v. Denbeigh, 238 P, 13, 135 Wash, 
488. 


Erasure of a corporation’s name 

from a letter g^uaranteelng payment 
of its notes, after delivery of the 
letter, to make it appear to be the 
personal gruarantee of the individual 
officers signing, would invalidate the 
writing.-^Hauswald v. Katz, 214 N. 
Y.S. 705, 216 App.Div. 92. 


Change by stranger 

<1) A change effected by a stran¬ 
ger to the instrument is not an al¬ 
teration, but only a spoliation, and 
does not defeat recovery on the guar¬ 
anty contract as made.—Goodman v. 
W. S. Peck & Oo., Tex.Civ.App., 192 
S.W. 785, error refused. 


. (2) Change by stranger to instru¬ 
ment gene^lly see Alteration of In- 
st^ments' § 53, 


ZTegotiable Xnstroment Act held Ixu 
appKoable to written guaranty con¬ 
tract, «S''’respecits question of mate- 
rfedKdlterAtlOzf.—Slnpett v. J. R. Wat- 


kin$ CJo., 282 S.W. 


769, 2tW’Ky. 76. 

■■ In ' 


poratlon, 44 P.2d 615, 6 Cal.App.2d 
416. 

54. Tex.—Farmers’ State Bank of 
Merkel v. First State Bank of 
Abilene, Oiv.App., 260 S.W. 664. 

28 C.J. p 999 note 30. 

65, Tex.—Farmers* State Bank of 
Merkel v. First State Bank of 
Abilene, supra. 

56. Iowa.—Robinson v. Reed, 46 
Iowa 219. 

57. Tex.—^Austin v. St John, Civ. 
App., 6 S,W.2d 224. 

60. Wis.—^Morley-Murphy Co. v. 
Van Vreede, 269 KW. 664, 223 Wis. 
1 . 

59. Ky.—Sinnett v. J. R. Watkins 
Co., 282 S,W. 769, 214 Ky. 76. 

Pa.—Chicago State Bank v. King, 
90 A. 453, 244 Pa. 29. 

6a Okl.—International Shoe Co. v. 

Mosier, 48 P.2d 833, 173 Okl. 481. 
Change in. amount 
Okl,—International Shoe Co. v. Mo- 
sier, supra. 

61. N.Y.—Green v. Blwell, 13 N.Y. 
Wkly.Dlg, 236. 

62. CouseiLt of ooguaraator 

(1) The erasure of the name of a 
joint guarantor does not release a co¬ 
guarantor, where it is not shown 
that such erasure was made without 
the latter’s consent—Blewett v. 
Bash, 61 P. 770, 22 Wash. 536—28 C. 
J. p 999 note 33. 

(2) Release of coguarantor gen¬ 
erally see infra § 82. 

Erasure of a name on conditions 
which fall, and the rewriting of the 
name bn the guaranty, do not dis¬ 
charge the guarantors.—^Tobln Can¬ 
ning Co. V. Fraser, 17 S.W. 25, 81 
Tex. 407. 

Crossing out names In margin 

Guaranty contract, copy of which 
was furnished original signers for 
addltlbnal signatures, with original 
signers' names written by pencil on 
margin, was not altered, sp as to re¬ 
lease additional signers f^om liabili¬ 
ty, by ^drawing pencil .line through 
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such names after obtaining their sig¬ 
natures.—Taylor v. Hake, 20 P.2d 
546, 92 Colo. 330. 

Directors of corporation as guaran¬ 
tors of bonds 

Striking out the name of one of 
several guarantors of an issue of 
corporate bonds was a material al¬ 
teration of the guaranty, but because 
all the guarantors were directors of 
the corporation which had issued the 
bonds, and because the bonds were 
sold with the gruaranty as part se¬ 
curity, the remaining guarantors 
were not permitted to take advantage 
of the alteration.—Schlozer v. Heck- 
eroth, 219 N.W. 921, 174 Minn. 626. 

63. Erasure of affix “Mgr-,” follow¬ 
ing one signature, by the signer, 
after the instrument had been signed 
by the other parties and without 
their knowledge.—^Marx v. Luling 
Co-op. Assoc., 43 S.W. 596, 17 Tex. 
Civ.App. 408. 

Chaage from ’’we guaranty” to ”Z 
guaranty” 

An alteration made in a guaranty 
after its delivery, whereby “we guar¬ 
anty’’ was changed to “I guaranty’’’ 
is immaterial, so far as the person 
who has signed before delivery is 
concerned.—Kline v. Raymond, 76 
Ind. 271. 

Addltiou of guaranty Indorsement 
The liability of a guarantor of a 
note created by the indorsement, “I 
hereby guarantee the payment of the 
within note until paid,*’ is not al¬ 
tered by the subsequent stamping 
above his signature of the words, 
“For value received we hereby guar¬ 
antee the payment of the within 
note at maturity or at any time 
thereafter, with interest at the rate 

of-per cent per annum until paid, 

waiving demand, notice of nonpay¬ 
ment and protest.”—^Kirby v. Saw¬ 
yer, 267,I11 .Apik 363, 366. 

6^ lusextipu of limitation of each. 

guarantor’s liability 
U.S.—Leavenworth Savings A Trust 
Co. V. l^ewman, D.C.Mo.. 62 F.2d: 
818. 
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a. In General 

Subject to some exceptions, the general rule is that 
a valid agreement between a guarantee and a principal 
tor an extension of time for payment or performance 
by the principal, for a definite period, without the con¬ 
sent or ratification of the guarantor, releases the guar¬ 
antor from the obligations of his guaranty, even though 
he is not in fact injured by the extension. 

It is a well settled rule that a valid agreement be¬ 
tween the parties to the principal obligation, with¬ 
out the consent or subsequent ratification of the 
guarantor, for an extension of time for payment 
or performance by the principal obligor, for a defi¬ 
nite period, operates to release the guarantor from 
further liability under the guaranty,except where 
the circumstances preclude him from asserting such 
defense,®® or where the rights of the guarantor are 
preserved by the agreement to extend the time.®7 


■However, an extension of time as to future pay¬ 
ment or performance will not release the guaran¬ 
tor from liability which has already accrued;®® 
where the debt or claim is payable in installments, 
an extension of time as to some of the installments 
does not discharge the guarantor as to other in¬ 
stallments;®® and a mere extension of a lease, the 
extension to commence only at the expiration of 
the lease, does not affect the original lease, and so 
does not release the guarantor of performance 
thereof by the lessee.*^® 

A guarantor of a note is secondarily rather than 
primarily liable, and hence he is released, under the 
express terms of the Negotiable Instruments Law, 
by any agreement binding on the holder to extend 
the time of payment but an extension of time 


65. U.S.—Logan v. Clark, C.C.A.N.C., 
63 F.2d 973. 

Cal.—J. D. Bassett Mfg. Co. v. Os¬ 
wald, 45 P.2d 821, 7 CalJ^pp.2d 
262. 

Md.—Penrose v. Page, 125 A. 553, 
145 Md. 14. 

Mass.—Gentzel v. Dodge, 171 N.E. 

454. 271 Ma.ss. 499. 

Miss.—Pittsburg Plate Glass Co. v. 

Foote. 109 So. 606, 144 Miss. 91. 
N.H,—Merchants* Nat Bank v. Lew¬ 
is, 164 A. 773. 86 N.H. 144. 

NJ.—Ferguson Carpet Co. v, Schot- 
tenfeld, 162 A. 634, 635, 109 N.J. 
Law 539, citing Corpus Tuzis. 
N.T.—Bank of U. S. v. Andron, 277 
NT.S. 594, 155 Misc. 21. 

Pa.—First Nat Bank of Plymouth 
V. Jones* Estate, 6 A.2d 273, 334 
Pa. 577. 

R. I,—Dondero v. Standard Emblem 
Co., 121 A. 401, 403, 46 Itl. 329, 
citing Corpus Juris. 

S. C.—Stackhouse v. Pure Oil Co., 180 
S.E. 188, 195, 176 S.C. 818, QuoUng 
Corpus Juris. 

Tex.—Sherwin-Williams Paint Co. v. 
Rausin, Civ.App., 10 S.W.2d 196, 
error refused—Strange v. Cooper 
Grocery Co., Civ.App., 4 S.W.2d 
232, reversed on other grounds 
Cooper Grocery Co. v. Strange, 
Com.App., 18 S.W.2d 609. 

Wash.—J. R. Watkins Co. v. Brund, 
294 P. 1024, 160 Wash. 183—Tupper 
V. Hartman, 208 P. 1103, 121 Wash. 
142. 

28 C.J. p 1000 note 36. 

Extending time of payment after 
guarantor's death see supra § 37. 

‘'The reason ... is that if 
the guarantor should pay the debt 
he could not recover from the princi¬ 
pal before the maturity of the lat¬ 
ter’s obligation to the creditor.”— 
Schuman v. Arsht, %49 Ill.App. 662* 
567. 

Aooeptaaoe of Interest in advance 

(1) Mortgagee’s acceptance of in¬ 
terest payments in advance without 


any reservations as against guaran¬ 
tors constitutes prima facie evidence 
of an agreement to extend the time 
of payment and releases guarantors 
from any liability for deficiency 
judgment.—^Farmers* & Mechanics* 
Sav. Bank of City of Lockport v. 
Eagle Bldg. Co., 276 NY.S. 246, 163 
Misc. 554. 

(2) Holder’s indorsement of Inter¬ 
est on note to future date and ac¬ 
ceptance of such interest, definitely 
postponing payment of note to such 
date, released guarantor.—^Mer¬ 
chants’ Nat Bank v. Lewis, 164 A. 
773, 86 N.H. 144. 

Fartioular matters held not to ra- 
lease guarantor 

(1) Issuance of trade acceptances 
by buyer and acceptance by seller 
did not relieve guarantor.—Soprls v. 
Continental Mfg. Corporation, 44 P. 
2d 615, 6 Cal.App.2d 416. 

(2) Postponement of date for fix¬ 
ing price of prunes delivered for 
liQuidatlon of debt under collateral 
agreement did not release guaran¬ 
tors on grower’s note.—Basile v. Cal¬ 
ifornia Packing Corporation, C.C.A. 
Cal., 25 P.2d 576. 

(3) One guaranteeing buyer’s per¬ 
formance of sales contract, on de¬ 
livery thereof to bank as security for 
loan to seller, was not discharged by 
bank’s extension to seller without 
notice to guarantor,—College Nat. 
Bank of Berkeley v. Morrison, 280 
P. 218, 100 Cal.App. 403. 

(4) Leniency extended by lessor to 
lessee in the payment of rent, with¬ 
out changing time when under lease 
the payment of rent due might be 
demanded, does not constitute an ex- 
teusion of time for payment that will 
relieve guarantor of lease.—^Daven¬ 
port v. Stratton, CaLApp., 132 P.2d 
*588. 

Eztensloa to mortgagor’s successor 

Binding extension agreement made 
by holder of trust deed with mort¬ 
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gager’s successor, without knowl¬ 
edge or consent of mortgagor or of 
guarantors, did not exonerate guar¬ 
antors.—^Mortgage Guarantee Co. v. 
Chotiner, 64 P.2d 188, 8 Cal.2d 110, 
108 A.L.R. 1080. 

63. Guaraaitor acting' in. two oapaoi- 
ties 

Where president of lessee corpora¬ 
tion signed lease and agreement to 
terminate it, and note of another 
corporation given for rent was 
signed by him as treasurer and in¬ 
dorsed by him as president of les¬ 
see, he was precluded from asserting 
that his obligation as guarantor of 
rent was altered by extension of time 
under note without his individual as¬ 
sent.—^Pinchot V. Roskam, 204 N.Y. 
S. 782, 123 Misc. 253. 

67. Ky.—Golf v. Janeway, 99 S.W. 
602, 30 Ky.L. 706. 

Pa.—Hagey v. Hill, 76 Pa. 108, 16 
Ani-R. 683. 

68. S.C.—Stackhouse v. Pure Oil 
Co., 180 S.E. 188, 195, 176 S.C. 318, 
quoting Corpus Juris. 

28 C.J. p 1000 note 39. 

68. R.I.—Shepard Land 06. v. Bani- 
gan, 87 A. 631. 86 R.L 1. 

28 C.J. p 1000 note 40. 

70l NY.—Kehoe v. Backer, 142 N.Y. 
S. 691. 157 App.Div. 792. 

71. Cal.—^Mortgage Guarantee Co. 
V, Chotiner, 64 P.2d 138, 8 Cal.2d 
110, 108 A.L.R. 1080. 

8 C.J. p 448 note 47. 

Extension or renewal of hill or note 
as discharge of parties secondarily 
liable generally see Bills and 
Notes § 284. 

Direotors guaranteeing payment of 
corporation’s note were discharged 
by extension of time of payment, as 
“persons* secondarily liable.”—Van 
De Ven v. Overlook Mining & De¬ 
velopment Co., 262 P. 981, 146 Wash. 
882. 
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granted by the holder of a note to a third person, 
not a party to the instrument, does not release the 
guarantor, even though made without his knowledge 

or consent.'^^ 

Applications of rule. An agreement not to sue 
for a definite time after the maturity of the debt 
amounts to an extension within the meaning of the 
general rule above stated,^^ does an agreement 
to countermand executions and stay proceedings on 
judgments against the principal debtor on the guar¬ 
anteed debt.7^ 

The taking of a demand note, or the renewal of 
a demand note by taking another demand note for 
the amount of the debt, is not such an extension of 
time as will release the guarantor of the debtJ^ 
However the acceptance of a bill or note payable 
at a future time in the place of a preexisting sim¬ 
ple contract debt, without the knowledge or con¬ 
sent of the guarantor, will release him^c unless the 
note matures before the maturity of the original 
debt,77 or, as discussed infra § 80, is merely taken 
as collateral, or is taken on the condition that its 


.acceptance shall not extend the time of payment or 
affect the liability of the guarantor,'^^ or, as dis¬ 
cussed infra subdivision c of this section, unless no 
time was fixed for the pa 3 rment of the principal 
debt. Likewise the renewal at or after maturity, 
without the guarantor’s consent, of a note which has 
been guaranteed releases the guarantor,^ 8 unless 
the guaranty either expressly or impliedly covers a 
renewal of a note,^® or is of a continuing nature 
and does not fix the period of credit. 

An extension for a period shorter than that pro¬ 
vided for in the guaranty will not discharge the 

guarantor. ^2 

Under custom of trade. The fact that the term 
of credit is extended in accordance with a custom 
of trade will not take the case out of the general 
rule if the time of credit has been definitely fixed 
in the contract of guaranty. ^3 

■ Original undertaking. The general rule does not 
apply where the guaranty, although collateral in 
form, is in substance an original undertaking by 
the guarantor.®^ 


Sulsse^ueiLt pnrcliaBer of note with 
knowledg'e that prior holder extend¬ 
ed time for payment thereof with¬ 
out notice to guarantor is precluded 
from recovering on guaranty.—^Plrst 
Nat Bajik V. Sleeper, C.O.A.N.D., 12 
P.2d 228. 

72* CaL—^Mortgage Guarantee CJo. v, 
Chotiner, 64 P.2d 188, 8 Cal.2d 110, 
108 A.L.R. 108tJ. 

Ill.—^Bauer v. Parker, 17 N‘.E.2d 336, 
297 IlLApp. 639. 

Reason for rule 

Since such extension does not al¬ 
ter the terms of the note as between 
the creditor and the principal debtor, 
the guarantor loses none of the 
rights secured to him as against ei¬ 
ther the creditor or principal, be¬ 
cause of the extension.—^Kaufman v. 
Penn Mut Life Ins. Co., 64 F.2d 160, 
62 App.D.C. 37, certiorari denied 63 
S.Ot 793, 289 U.S. 763, 77 Ii.Bd. 1606. 

73. Me.—Smith v. Bibber, 19 A. 89, 
82 Me. 34, 17 Am.S.R. 464. 

28 C.J. p 1000 note 42. 

74ii N.T.—^Ducker v. Rapp, 67 N.Y, 
4^;, reversing 41 N.Y.Super. 236. 

75. Qa.—Suiter v. Citizens Bank & 
Trust Co., 181 S.m 694, 61 Ga.App. 
798. 

N.Y.—Colonial Beacon Oil Co. v. 
Jones, 298 N.Y.S. 218, 163 Misc. 
826. 

N.D.~Farmers' State Bank of Lis¬ 
bon V. Pausett, 210 N.W. 688, 54 
N.B. 696, 48 A.L.R. 1219. 

76. U.S.—^Hoffmsister v. Junkln, C.C. 
A,9]WOy 8 ]Er.2d 220. 

Mo.—^Prlck Co. V. Seibel, 118 S.W.2d 


497, 498, 233 Mo.App. 200, Quoting 
Corpus Juris. 

N.J.—Ferguson Carpet Co. v. Schot- 
tenfeld, 162 A. 634, 636, 109 N.J. 
Law 639, citing Corpus Juris. 

R.L—^Dondero v. Standard Emblem 
Co., 121 A 401, 46 R.I. 329. 

28 C.J. p 1001 note 44. 

Bill or note as payment see infra § 
77 b. 

77. Wis.—^Robinson v. Bale, 38 Wis. 
330. 

28 C.J. p 1001 note 46. 

7a Mo.—Prick Co. v. Seibel, 118 S, 
W.2d 497, 498, 233 Mo.App. 200, 
Quoting Corpus Juris. 

N.D.—^Poster County State Bank v. 
Hester, 119 N.W. 1044, 18 N.D. 136. 

79. Ky.—Trevathan's Bx'r v. Dees' 
Bx’rs, 298 S.W. 976, 221 Ky. 396. 

La.—^Pirst Nat Bank v. White, 127 
So. 433, 13 La.App. 156. 

Minn.^-C^odhue County Nat Bank 
of Red Wing v. Larson, 219 N.W. 
464, 174 Minn. 883. 

Mo.—^Eberly v. Lehmer, App., 48 S. 
W.2d 161. 

N.D.—Rogers Lumber Co. v. Clark, 
204 N.W. 184, 62 N.D. 607. 

Va.—Cobb V. Vaughan & Co., Bank¬ 
ers, 126 S.B. 77, 141 Va. 100, 43 
AL.R. 177—Citizens' & Marine 
Bank of Newport News v. McMur- 
ran, 123 S.B. 607, 138. Va. 667. 

28 C.J. p 1001 note 49. 

Contra Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.B. 7, 340 Ill. 81, re¬ 
versing 265 IlLApp. 649. 

Knowledge of guarantor that note 

was renewed, without his consenting 

to new agreement, did not bind him 

as to such renewal, although he su- 
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pervised renewal.—Eberly v. Lehmer, 
Mo.App., 48 S.W.2d 161. 

80- Mo.—Security State Bank v. 
Gray, 26 S.W.2d 512, 224 Mo.App. 
980. 

N.Y.—^In re Johnson's Estate, 6 N.Y. 

S.2d 24, 167 Misc. 318. 

28 C.J. p 1001 note 60. 

81. N.Y.—^In re Johnson's Estate, 6 
N.Y.S.2d 24, 167 Misc. 318—Bank 
of U. S. V. Chemical Bank & Trust 
Co., 246 N.Y.S. 595, 140 Misc. 394. 

Pa.—In re Cancelmo’s Estate, 13 Pa. 
Diet. & Co. 732, 

Tenn.—Villlnes v. Parham-Undsey. 

Grocery Co., 6 Tenn.App. 254. 

28 C.J. p 1001 note 51. 

82. Idaho.—Caldwell v. McKenna, 
33 P.2d 366, 368, 54 Idaho 652, 
Quoting Corpus Juris. 

28 C.J. p 1001 note 62. 

83. N.Y.—Stewart v. Ranney, 26 
How.Pr. 279, reversing 23 How.Pr. 
206 and limiting Smith v. Dann, 6 
Hill 643. 

N.Y.—^Alger v. Alger, 82 N.Y.S. 
528, 83 App.Div. 168. 

S.C.—Stackhouse v. Pure Oil Co., 180 
S.B. 188, 196, 176 S.C. 318, Quot¬ 
ing Corpus Juris. 

Guaranty held not original under, 
taking 

Miss.—Pittsburg Plate Glass Co. v. 
Poote, 109 So. 606, 144 Miss. 91. 
Chiaraatox held not an indirect 
purchaser, receiving the benefit of 
the goods furnished under the guar¬ 
anty, so as to prevent his discharge 
because of an extension of time, 
merely because he owned a majority 
of stock in the bank which sold 
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Injury or benefit to guarantor. By the weight 
of authority an extension of time given without the 
consent of the guarantor will release him from his 
obligation, although he is in fact not injured there¬ 
by,but there is authority denying the guarantor’s 
release where the extension operates for his bene- 
fit.86 

b. Necessity for, and Validity of, Agreement 
for Extension 

An extension of time for payment or performance of 
the principal obligation, In order to release the guarantor, 
must be for a definite period of time and be provided for 
In a valid and binding agreement, distinct from the prln- 
cipal contract and founded on a good consideration. 

In order that an extension of time for pa 3 niient 
or performance of the principal obligation may op¬ 
erate to discharge the guarantor, it must be given 
under some agreement between the guarantee and 
the principal obligor subsequent to, and distinct 
from, the principal contract and a mere indul¬ 
gence or forbearance in extending the time of pay¬ 
ment or performance, not predicated on an actual 
agreement, will not so operate,^^ unless there is 
such willful connivance in the nonpayment or non¬ 
performance as to amount to fraud.^^ Furthermore, 
the agreement for the extension must be a valid and 
binding one, that is, such an agreement as will pre¬ 
vent the guarantee from bringing suit against the 


principal before the expiration of the extended 
time,^® and must be founded on a good considera¬ 
tion;^^ but even though the agreement is without 
consideration, if the guarantor has been misled to 
his injury, the guarantee may be estopped from en¬ 
forcing the guaranty.®^ 

The extension niust be for a definite period of 
time,93 although the length of time of the exten- . 
sion is not material, as an extension for a short 
period releases the guarantor as effectually as one 
for a long period.^^ 

c. Uncertainty of Time of lyiaturity of Debt 
or Period of Credit 

Where there Is nothing to show when the principal 
debt matures, there can be no extension of time dis¬ 
charging the guarantor. 

Where there is nothing to show when the prin¬ 
cipal debt matures, there can be no such extension 
of time as to discharge the guarantor,^^ and in 
such a case the taking of a note for the principal 
debt, payable at a specified time in the future, is 
not such an extension of time as will release the 
guarantor, although he has no notice of the agree¬ 
ment under which the note is given.^® So, also, 
where the guaranty is of a continuing nature and 
does not limit or restrict the period of credit, any 
reasonable change as to the length of the credit will 
not relieve the guarantor from his liability thereun- 

Co, V. Oswald, 45 P.2d 821, 7 Cal. 
App.2d 262. 

PxesTunption of oo]i8ideratlo]L 
' Statute providing that signer of 
negotiable instrument is presumed 
party thereto for value does not re¬ 
late to acts of holder of instrument 
so as to create presumption that 
holder extending time by agreement 
indorsed on instrument did so for 
consideration, so as to release guar¬ 
antors.—^Van De Ven v. Overlook 
Mining & development Co., 262 P. 
981, 146 Wash. 332. 

92. Ill.—^White v. Walker, 31 Ill. 
422. 

28 C.J. p 1002 note 64. 

93. Minn.—Goodhue County Nat. 
Bank of Red Wing v. Fleming, 209 
N.W. 633, 168 Minn. 50. 

28 C.J. p 1002 note 65. 

94. Mo.—Citizens' Bank v. Evans, 
169 S.W. 766, 176 Mo.App. 704. 

28 C.JT. p 1002 note 66. 

95. Ill.—Schuman v. Arsht, 249 Ill. 
App. 662, 667, citing Corpxu# jrnriB. 

Iowa.—^Manning v. Alger, 42 N.W. 
643, 78 Iowa 185. 

Va.—^Looney v. Belcher, 192 S.B. 891, 
894, 169 Va. 160, quoting Corpus 
Jtizis. 

96. Cal.—^Tyson v. Reinecke, 146 P. 
153, 25 Cal.App. 696. 

Ky.—^Emerson v. Dye, 4 Ky.Li, 236, 
6 Ky.U 692, 13 Ky.Op. 247. 


land to the principal debtor on which 
the debtor still owed the purchase 
price.—Rogers Lumber Co. v. Clark, 
204 N.W. 184, 52 N.D. 607. 

85. Tex.—Gardner v. Watson, 13 S. 
W. 39, 76 Tex. 26. 

28 C.J. p 1001 note 66. 

86. Pa.—^Pollmer v. Dale, 9 Pa. 83. 
Tenn.—^Villines v. Parham-Lindsey 

Grocery Co., 6 Tenn.App. 264. 

87. N.M.—Security Trust &• Savings 
Bank V. Ravel, 173 P. 646, 24 N.M. 
221 . 

28 C.J. p 1001 note 58. 

88. Ky.—Memhard v. Alfred Gabri- 
elsen Co., 5 S.W.2d 1070, 224 Ky. 
238. 

Md.—Golden v. Kovner Building & 
Loan Ass'n, 143 A. 708, 156 Md. 
167. 

N.Y.—^Albany Exchange Sav. Bank v. 
Winne, 6 N.T.S.2d 699, 168 Misc. 
853. 

28 C.J. p 1001 note 60. 

89. Wis.—Sentinel Co. v. Smith, 127 
N.W. 943, 143 Wis. 377. 

90. Cal.—J. D. Bassett Mfg. Co. v. 
Oswald, 45 P.2d 821, 7 Cal.App.2d 
262 

Iowa.-— Commercial Sav. Bank of 
Carroll v. Dunning. 210 N.W. 599, 
202 Iowa 478, 69 A,L.R. 983. 

Ky._Memhard v. Alfred Gabrielsen 

Co., 6 S.W.2d 1070, 224 Ky. 238. 


Pa.—First Nat. Bank of Plymouth v. 
Jones’ Estate, 6 A.2d 273, 334 Pa. 
677. ■ 

Wash.—A. M. Castle & Co. v. Pub¬ 
lic Service Underwriters, 89 P.2d 
506, 198 Wash. 676—Van De Ven v. 
Overlook Mining & Development 
Co., 262 P. 981, 146 Wash. 332. 

28 C.J. p 1002 note 62. 

91. U.S.—^First Nat. Bank v. Sleep¬ 
er, C.C.A.N.D., 12 F.2d 228. 

Iowa.—Commercial Sav. Bank of 
Carroll v. Dunning, 210 N.W. 699, 
202 Iowa 478, 69 A.L.R. 983. 

N.J.—^iBolian Co, v. Shapiro, 147 A. 

433, 7 N.J.Misc, 862. 

Wash.—A. M. Castle & Co. v. Public 
Service Underwriters, 89 P.2d 606, 
198 Wash. 676—^Van De Ven v. 
Overlook Mining & Development 
Co., 262 P. 981, 146 Wash. 332. 

28 C.J. p 1002 note 63. 

FaymeiLt of interest in advance 
on a note is a valid consideration 
for the extension of time of pay¬ 
ment.—Commercial Sav. Bank of 
Carroll v. Dunning, 210 N.W. 699, 
202 Iowa 478, 59 A.L.R. 983—28 C.J. 
p 1002 note 63 [a]. 

Agreement to perform existing obli- 
gration 

Agreement to pay Interest for 
which debtor is already legally 
bound is insufficient consideration 
for ctxtension.—^. 3D, Bassett Mfg. 
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der,^*^ unless the extended period materially changes 
the contract of guaranty. 

Where the guaranty is merely to the effect that 
certain collateral security given by the principal 
debtor is good and enforceable, the extension of the 
debt for which the collateral was given will consti¬ 
tute no defense in an action on^the guaranty.^^ 

§76. - Consent or Ratification by Guar¬ 

antor 

A guarantor is not discharged by an extension of 


time for payment or performance of the principal obliga¬ 
tion where he expressly or impliedly consents to the 
extension or subsequently ratifies It. 

A guarantor is not discharged by an extension of 
time for payment or performance of the principal 
obligation if he consents thereto,^ as where the 
contract of guaranty expressly or impliedly pro¬ 
vides for the extension^ or provides that any ex¬ 
tension of time shall not release the guarantor from 
liability,*3 and this rule applies, even though no 
new consideration passes to the guarantor.^ How¬ 
ever, even where the guarantor has consented to an 


97. Va.—^Looney v. Belcher, 192 S.B. 
891, 894, 169 Va. 160, quotlnsr Cor- 
pus Jtixis. 

28 C.J. p 1003 note 76. 

9B. Cal.—Tyson v. Relnecke, 145 P. 

163, 26 Cal.App. 696. 

Va.—^Looney v. Belcher, 192 S.E. 891, 
894, 169 Va. 160, quotlniT Corpns 
Jitrls. 

99. N.T.—^Farmers* & Mechanics* 
Nat. Bank v. Liang, 22 Hun 372, 
reversed on other grounds 87 N.Y. 
209. 

1. U.S.—Solomon v. Waterbury 
Brass Goods Corporation, C.C.A. 
N.Y., 6 P.2d 990- 

CaL—^Mortgage Guarantee Co. v. 
Chotlner, 64 P.2d 138, 8 Cal.2d 110, 
108 A.L.R. 1980. 

Ill.—^Many v. Jacobson, 149 IlLApp. 
246. 

La.—^Interstate Trust & Banking Co. 
V. Sabatier, 179 So. 80, 189 La. 199 
—Commercial Nat. Bank v. Rich¬ 
ardson, 113 So. 152, 165, 163 La. 
933, quoting Ooxptui Jnxls. 

Minn.—Goodhue County Nat. Bank 
of Red Wing v. Fleming, 209 N.W. 
533, 168 Minn. 50. 

N.J.—^Mosaic Tile Co. v. Jones, 168 
A. 629, 631, 111 N.J.Law 385, cit¬ 
ing Corpus Juris. 

N.Y.—General Silk Importing Co. v. 
Smith, 194 N.Y.S. 11, 200 App.Dlv. 
-750. 

28 C.J. p 1002 note 67. 

Benewal of lease 

In accordance with the agreement 
of the parties, a contract guarantee¬ 
ing the obligations of the tenant 
may be ezended by a renewal of the 
lease arising from a holding over 
by the tenant. 

Mass.—Rice v. Loomis, 1 N.B. 548, 
139 Mass. 302. 

"Houlihan v. Bolton, 179 N.Y.S. 
.670, 109 Misc. 325, reversed on oth- 
■‘er grounds 183 N.Y.S. 854, 198 App. 
,Div. 421. 

gnaxautor of reoiewal 
' of IdaflB. held to satisfy requirement 
to. ^ontr^t of guaranty:, regarding 
'aWm' l»y guarantoi^ to such renew- 
y.,^R6ge?:9; C,CwAN.J., 


OoxLsexLt as not guaranty of renewal 
note 

Guarantor of note, consenting to 
extensions of time, does not guaran¬ 
tee payment of renewal notes.—^West 
Madison State Bank v. Mudd, 250 Ill. 
App. 258. 

Inability to consent 

Where a corporate gruarantor had 
ceased to exist except for the pur¬ 
poses of suit, it was unable to give 
its consent to an extension of a guar¬ 
anty which was made by its succes¬ 
sor following the extension of the 
time for payment, and, since the 
creditor accepted the extension of 
the guaranty, the original guarantor 
was no longer liable.—Gross v. Law¬ 
yers Title & Trust Co., 27 N.Y.S.2d 
358, 176 Misc. 162. 

2. XT.S.—^Aronson v. Rogers, C.C.A. 
N.J., 90 F.2d 303—Solomon v. Wa¬ 
terbury Brass Goods Corporation, 
C.C.A.N.Y., 6 P.2d 990. 

Cal.—^Mortgage Guarantee Co. v. 
Chotiner, 64 P.2d 138, 8 Cal.2d 110, 
108 A.L.R. 1080. 

Ill.—Continental Illinois Nat. Bank 
& Trust Co. of Chicago v. Card- 
well, 4 N.E.2d 770, 287 Ill.App. 227. 
La.—^Interstate Trust & Banking Co. 
V. Sabatier, 179 So. 80, 189 Leu 199 
—Commercial Nat. Bank v. Rich¬ 
ardson, 113 So. 152, 155, 163 La. 
933, quoting Corpus Jtiris. 

Mich.—Guardian Depositors Corpo¬ 
ration V. Currie, 291 N.W. 2, 292 
Mich. 649. 

Minn.—Goodhue County Nat. Bank 
of Red Wing v. Fleming, 209 N.W. 
633, 168 Minn. 50. 

28 C.J. p 1003 note 68. 

Strict ooustmctlou 

(1) Provision in guaranty of pay- j 
ment consenting to extensions of 
time is strictly construed.—West 
Madison State Bank v. Mudd, 250 
ULApp. 258. 

(2) Construction in favor of guar- 
^tor generally see supra S 38. 
CHiaraxitor’s knowledge of extension 

Terms of guaranty and contract 
guaranteed were held to bind guar¬ 
antor, notwithstanding obligee grant¬ 
ed extension of time to obligor with¬ 
out guarantor’s knowledge or reser¬ 
vation of rights against guarantor.— 
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Manufacturer’s Finance Co. v. Rock¬ 
well, 180 N.E. 224, 278 Mass. 502. 
ConttoTting* guaranty 

(1) Extension of time of payment 
or renewal of note is not a ground 
for discharge of a continuing guar¬ 
antor, provided there is no prior 
revocation of the guaranty. 

IlL—Continental Illinois Nat. Bank 
& Trust Co. of Chicago v. Card- 
well, 4 N.E.2d 770, 287 Ill.App. 227. 
Mich.—^Krekel v. Thomasma, 238 N. 
W. 256, 266 Mich. 283, 81 A.L.R. 
786. 

Minn.—Continental Can Co. v. Lanes- 
boro Canning Co., 230 N.W. 121, 
180 Minn. 27. 

N.J.—^iEolian Co. v. Shapiro, 147 A. 

433, 7 N.J.Misc. 852. 

N.Y.—Com Exchange Bank Trust 
Co. V. Gifford, 197 N.E. 178, 268 
N.Y. 153, 100 A.L.R. 1233, revers¬ 
ing 277 N.Y.S. 499, 243 App.Div. 
696, affirming 273 N.Y.S. 19, 162 
Misc. 169—^Klein v. Long, 50 N, 
Y.S. 419, 27 App.Div. 169—In re 
Johnson's Estate, 5 N.Y.S.2d 24, 
167 Misc. 318—Bank of U. S. v. 
Andron, 277 N.Y.S. 694, 166 Misc. 
21 . 

Tenn.—Villlnes v. Parham-Lindsey 
Grocery Co., 6 Tenn.App. 264. 
Wash.—^Putnam v. Ewart, 232 P. 277, 
132 Wash. 573. 

(2) “Extensions” contemplated in 
continuing guaranty were held to be 
the ordinary and usual extensions 
for time of payment given in trans¬ 
action of business and not to en¬ 
compass the tying up of the assets 
and business of the debtor.—Mar¬ 
shall-Wells Co. v. Tenney, 244 P. 84, 
118 Or. 373, 46 A.L.R. 1382. 

Where entire oonsldexation from 
creditor has passed at time of guar¬ 
anty contract permitting renewals or 
extensions of same debt, guarantor 
cannot prevent renewals or exten¬ 
sions of debt, or revoke guaranty.— 
Bennett v. Checotah State Bank of 
Checotah, 66 P.2d 848, 176 Okl. 518. 

3. Ill.—City Nat. Bank & Trust Co. 
V. Burnham, 17 N.B.2d 606, 297 
IlLApp. 211. 

28 C.J. p 1003 note 69. 

4. Me.—Treat v. Smith, 64 Me. 112. 
28 C.J. p 1003 note 70. 
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extension, he may be discharged if an extension is 
granted of a type other than that to which he has 
consented.® 

The guarantor is not discharged if subsequent 
to the extension he ratifies it with full knowledge 
of all the facts,® as where, after he knows of the 
extension, he promises to pay the debt.7 

§ 77, Payment or Satisfaction of Principal 
Obligation 

a. In general 

b. Validity of payment or satisfaction 

c. Tender of payment 

a. In General 

Payment or satisfaction or extinguishment of the 


principal debt generally discharges the guarantor, and. 
If the principal debt is satisfied In part, the guarantor Is 
discharged pro tanto. 

As a general rule the payment or other satisfac¬ 
tion or extinguishment of the principal debt or ob¬ 
ligation by the principal, or by any one for him, 
discharges the guarantor;® and he being once dis¬ 
charged, a revival of the debt in any way will not 
renew his liability-® If the principal obligation is 
satisfied in part, the guarantor will be discharged 
pro tanto^® and not entirely,^^ unless a portion of 
the debt due is accepted in full settlement.^® 

Where, however, the guaranty is limited in 
amount and is of a continuing nature covering vari¬ 
ous credits or advances, no payment by the princi¬ 
pal or on his account will discharge the guarantor 
as long as any part of the debt remains unpaid,^® 


6. Or.—Marshall-Wells Co. v. Ten¬ 
ney, 244 P. 84, 118 Or. 373, 45 A. 
L..R. 1382. 

Pa.—Pure Oil Co. v. Shlifer. 175 A. 
895, 115 Pa.Super. 319. 

6. La.—Commercial Nat. Bank v. 
Richardson, 113 So. 162, 156, 163 
La. 933, quoting Coxpns Oliris. 

Ohio.—Rutherford v. Brackman, 40 
Ohio St. 604. 

7. Ky.—^Memhard v. Alfred Gahriel- 
sen Co., 6 S.W.2d 1070, 224 Ky. 238. 

28 C.J. p 1003 note 72. 
a Ill.—Maaur v. Stein, 41 N.B.2d 
979, 314 ill.App. 629—Baxter v. 

Continental Illinois Nat. Bank & 
Trust Co. of Chicago, 26 N.B.2d 
179, 804 Ill-App. 117—^Frenkel v. 
Ragen, 257 Ill.App. 110. 

Mo.—^Eberly v. Lehmer, App., 48 S. 
W.2d 161. 

N.Y,—Union Trust Co. of Rochester 
V. Willsea, 9 N.B.2d 820, 821, 275 
N.Y. 164, 112 A.L.R. 1176, citing 
Coxpns Juris, and affirming 291 N. 
Y.S. 188, 248 App.Div. 943—^Fox v. 
Mulligan, 193 N.Y.S. 418, 200 App. 
Div. 664. 

Ohio.—Banana Sales Corporation v. 
Chuchanis, 162 N.K 274, 119 Ohio I 
St. 76. 

Okl.—Walker v. McNeal, 272 P. 443, 

• 447, 134 Okl. Ill, quoting Ooxpiia 
Juris. . 

Wash.—Keane v. Fidelity Savings & 
Loan Ass'n, 22 P.2d 69, 173 Wash. 
109—Lumberman’s Bank & Trust 
Co. V, Sevier, 270 P. 291, 149 Wash. 
118. 

28 C.J. p 1003 note 79. 

Effect of discharge of debtor on lia¬ 
bility of guarantor: 

By composition with creditors see 
Composition with Creditors S 11 
(c). 

In bankruptcy see Bankruptcy § 
,681. 

Payment in form of inraraaoe pro¬ 
ceeds 

Tex.—^Burton Rountree ^ Co. v. Bail¬ 


ey & Collins, Civ.App., 270 S.W. 

905. 

As long as maker of note is not 
discharged from liability, guarantors 
of payment remain bound by their 
contract—Conn v. Atkinson, 13 S.W. 
2d 769, 227 Ky. 694. 

Where a judsrment on a note was 
folly paid by the persons primarily 
liable, the guarantor of the note was 
discharged.—^Tupper v. Hartman, 208 
P. 1103, 121 Wash. 142. 

Zndorsement by payee for con¬ 
sideration to one of makers was held 
discharge of note, releasing guaran¬ 
tor In suit by makers’ assignee.— 
Bailes v. Keck, 264 P. 577, 200 Cal. 
800. 

Payment by person not covered by 
agreement 

Purchaser at foreclosure sale was 
held not "successor or assign” of 
mortgagor within provisions of guar¬ 
anty agreement releajsing guarantor, 
if specified amount of certificates 
was paid by mortgagor or its suc¬ 
cessors or assigns.—^Fidelity Trust 
Co. of New York v. Brookljm Proper¬ 
ties Corporation, 242 N.Y.S. Ill, 229 
App.Div. 644. 

Pailure to mitigate damages 

Voluntary dismissal by seller, on 
buyer’s breach, of replevin suit for 
goods for which note was given, was 
held not negligence in failing to 
mitigate damages so as to constitute 
payment of note as against guaiun- 
tor thereof.—Glass v. Heller, Mo. 
App., 287 S.W. 871. 

A letter of oredit to a definite 
amount is exhausted when advances 
have been made to the amount spec¬ 
ified; if that amount Is repaid by 
the person to whom the • advances 
were made, the writer of the letter 
is discharged.—Sollee v. Meugy, 17 
S.C.L. 620. 

9. Okl,—Walker v, McNeal, 272 P. 
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443, 447, 134 Okl. Ill, quoting 

Corxnu Juris. 

28 C.J. p 1003 note 80. 

10- Ky.—^Pittsburgh Plate Glass Co. 
V. Cassidy. 238 S.W.- 172, 194 Ky. 
81. 

N.Y.—Klein v. Long, 60 N.Y.S. 419, 
27 App.Div. 169. 

Tenn.—Mountain City Mill Co. v. 

Lindsey, 8 Tenn.App. 337. 

28 C.J. p 1003 note 81. 

Small payment disregarded under 
principle of de minimis non curat lex. 
—^Union Trust Co. of Rochester v. 
Willsea, 9 N.B.2d 820, 276 N.Y. 164, 
112 A.L.R. 1175, affirming 291 N.Y.S. 
188, 248 App.Dlv.-948. 

Proceeds of collateral security 
held applicable.—Williams v. Denny. 
38 S.W*2d 668, 238 Ky. 662. 

11. D.C.—^Kaufman v. Penn Mut. 
Life Ins. Co., 64 F.2d 160, 62 App. 
D.C. 37, certiorari denied 63 S.Ct. 
793, 289 U.S. 768, 77 L.Ed. 1506. 

N.T.—Fidelity Trust Co. of New 
York V. Brooklyn Properties Cor¬ 
poration, 242 N.Y.S. Ill, 229 App. 
Dlv. 644. 

Tenn.—Mountain City Mill Co. v. 
Lindsey, 8 Tenn.App. 337. 

12. Ga.—^Frank & Co. v. Nathan, 126 
S.B. 66. 70, 159 Ga. 202, citing 
Corpus Jnzls. 

13. Ark.—^Helena First Nat. Bank v. 
Waddell, 85 S.W. 417, 74 Ark. 241, 
.4 Ann.Cas. 818. 

CaL—Bank of America Nat. Trust & 
Savings Ass’n v. Hunter, 67 P.2d 
99, 8 CaL2d 692. 

Miss.—Ely & Walker Dry Goods Oo. 
V. Powell, 124 So. 329, 156 Miss. 
266. 

A guaranty of payment for all 
goods which the principal may btiy 
from another is-held to be continu¬ 
ing and the payments by the princi¬ 
pal do not discharge the guarantor.— 
Goldman v. Dangerfleld, 281 P. 400 
101 CaLApp. 67. 



QTJABANTY 


38 C.J.S. 


§ 77 

unless, it has been held, it is made in discharge of 
the guaranty and with notice to that effect but, 
if the guaranty is not to continue until the whole 
debt is paid, the guarantor will be discharged by 
the first payment to the amount guaranteed.^^ 

b. Validity of Payment or Satisfaction 

Payment or satisfaction of the principal debt must 
be valid and binding In order to discharge the guarantor. 
A mere exchange of securities of the same grade, or a 
bill or note taken for the principal debt, or a renewal 
note, is generally considered insufficient payment to dis¬ 
charge the guarantor, unless its acceptance as such pay¬ 
ment or discharge is agreed on. 

In order to discharge the guarantor, payment or 
satisfaction of the principal debt or obligation must 
be valid and binding,^® and he will not be released 
where pa 3 mient or satisfaction is sought to be made 
by giving a forged instrument,or an obligation of 
one under such disability that it cannot be en¬ 
forced,^® or a note which is void for any other rea- 
son.l^ 

A mere technical satisfaction of the debt, such 
as the discharge of the debtor on execution, may 


not be sufficient to discharge the guarantor.®® A 
mere exchange of securities of the same grade does 
not amount to a satisfaction of the debt so as to 
discharge the guarantor,®^ but, where the form of 
the debt is changed, as by the giving of a higher 
security, the debt may be deemed discharged so as 
to relieve him from liability.®® While acceptance 
of a renewal note, with surrender of the original, 
has. been held to constitute payment releasing the 
guarantor of the original note,®® a bill or note taken 
for the principal debt or as a renewal of another 
note is commonly held not a payment or a discharge 
of the debt so as to release the guarantor,®^ unless 
by express agreement it is, or is to be, accepted as 
such payment or discharge ;2® and, even though the 
acceptance of a note discharges the debt, the guar¬ 
antor is still liable where he binds himself to pay 
all notes given by the debtor.®® 

c. Tender of Payment 

A creditor’s refusal to accept a proper legal tender 
made by his debtor or the guarantor releases the guar¬ 
antor. 


3^aolie6 

Refusal of small check on account 
from principal debtor where other 
checks had been previously dishon¬ 
ored was held not laches barrlngr 
action on continuin^r guaranty.— 
Devoe & Reynolds Co. v. Loup, 129 
So. 460, 14 La,App. 312. 

14. Ky.—^Ford v. House-Hasson 
Hardware Co., 167 S.W. 879, 169 
Ky. 669. 

15. Cal.—Carson v. Reid, 70 P. 89, 
137 Cal. 233. 

16L Ill.—Baxter v. Continental Illi¬ 
nois Nat Bank & Trust Co. of Chi¬ 
cago, 26 N.B.2d 179, 182, 304 Ill, 
App. 117, citing Corpus JUrls. 

28 C.J. p 1004 note 86. 

17. Tenn.—First Nat Bank v. Bu¬ 
chanan, 9 S.W, 2.02, 87 Tenn. 32, 10 
Am.S.R. 617, 1 L.R.A. 199. 

28 C.J. p 1004 note 86. 

18. Ind.—Godfrey v. Crisler, 22 N.B. 
999, 121 Ind. 203. 

19. N.T.—Wlnsted Bank v. Webb, 89 
N.Y. 825, 100 Am.D. 436. 

28 C.J. p 1004 note 88. 
sa Conn.—^Terrell v. Smith, 8 Conn. 
426. 

28 C.J. p 1004 note 89. 

Xf by reason of a olerical error a 
bill rendered to the principal debtor 
as a statement of the final payment 
Is below the amount actually due, the 
acceptance of a check In settlement 
l^d the sending of a letter with the 
sWexnent receipted do not release 
uie ^^uai^tor from liability for the 
iu&afii / balance.—Barber Asphalt 
'^iv. Co. V. MTullen, 107 N.B. .978, 220 
Mabs. 808. * ^ 


21 . Me.—^Norton v. Eastman, 4 Me. 
621. 

Minn.—Johnson v. Gilflllan, 8 Minn. 
395. 

22 . N.H.—Jones v. Pierce, 36 N.H. 
295. 

28 C.J. p 1004 note 92. 

23. Mo.—^Bberly v. Lehmer, App., 
48 S.W.2d 161—Security State 
Bank v. Gray, 26 S.W.2d 512, 224 
Mo.App. 980. 

24. N.Y.—Colonial Beacon Oil Co, v. 
Jones, 298 N.Y.S. 218, 163 Misc. 
326. 

Pa.—^In re Cancelmo’s Estate, 13 Pa. 
Dist. & Co. 732. 

S.D.—Western Electric Co: v. Dor¬ 
man, 197 N.W. 227, 47 S.D. 195. 
Wyo.—Wyoming Trust CJo. of Casper 
V. Montgomery, 267 P. 77, 38 Wyo. 
307, 

28 C.J. p 1004 note 93. 

Bill or note as extension of time for 
payment see supra § 75 a. 

Effect of taking additional or sub¬ 
stituted security see infra § 80. 
Payinent by bill or note generally 
see the C.J.S. title Payment § 23, 
cClso 48 O.J. p 610 note 3S-p 617 
note 18. 

D^veory by the maker to the 
antee of a new note, stipulating that 
the old notes are to be held as col¬ 
lateral for the indebtedness repre¬ 
sented by the new note, does not dis¬ 
charge the guarantor of the old 
notes.—Suiter v. Citizens Beink & 
Trust Co., 181 B.B. 694, 51 Ga.App. 
798. 

Note as part paymeiLt 
Indorser guaranteeing payment of 
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notes which were thereafter paid 
and delivered up to the maker was 
held not liable on new secured note 
given in part payment.—Baird v. 
Miller. 216 N.W. 840, 56 N.D. 142. 
New note by partnership or partners 

(1) When new partnership, by new 
note, paid last note by old partner¬ 
ship, gruarantor*s liability on continu¬ 
ing guaranty was discharged.—Lum¬ 
berman's Bank & Trust Co. v. Sevier, 
270 P. 291, 149 Wash. 118. 

(2) Bankruptcy of partner, disso¬ 
lution of partnership, and assump¬ 
tion of partnership debt by remain¬ 
ing partners by execution of note in 
renewal of note originally executed 
by all partners, including bankrupt, 
was held not to release guarantor on 
original note.—^National Bank of La 
Crosse v. Funk, 266 N.W. 786, 216 
Wls. 412. 

GhiaTaxLtoz*8 right to guestioiL amount 
of claim 

Creditor’s acceptance of debtor’s 
demand note allegedly constituting 
an account stated did not deprive 
guarantor of account of right to 
Question amount of claim or quality 
of merchandise.—Colonial Beacon Oil 
Co. V. Jones. 298 N.Y.S. 218, 163 Misc. 
826. 

25. Ill.—West Madison State Bank 
V. Mudd, 260 Ill.App. 268. 

N.J.—^Ferguson Carpet Co. v. Schot- 
tenfeld, 162 A 534, 109 N.J.Law 
539. 

Wis.—^National Bank of La Crosse v. 

Punk, 256 N.W. 786, 216 Wls. 412. 
28 O.J. p 1004 note 94. 

26l Me.—Spitz v. Moore, 72 A 178, 
104 Me. 447. 
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A refusal by the creditor to accept a proper le¬ 
gal tender made by the principal works a complete 
release of the guarantor.^7 Also, a tender by the 
guarantor of payment of a debt which he is legally 
bound to pay, if refused by the guarantee, relieves 
the guarantor from further liability.28 It is, how¬ 
ever, no defense to the guarantor that the creditor 
refused to take certain security tendered in payment 
by the debtor.29 

§ 78. - Application of Payments 

The general rule Is that a principal owing a debt or 
debts, only partially guaranteed, may, in making pay¬ 
ment, apply It to the guaranteed or unguaranteed debt 
or part, as he chooses; and, If he fails to make such 
designation, the creditor may likewise apply the payment 
as he chooses, except that he cannot apply such pay¬ 
ment to a debt not due, to the exclusion of a guaranteed 
debt which Is due. The guarantor generally cannot 
control the application of the payment. 

In accordance with the rules relating to the ap¬ 
plication of pa 3 mients in general, as discussed in the 
C.J.S. title Payment §§ 50-80, also 48 C.J. p 642 


note 31-p 664 note 4, where a creditor has several 
debts against another, or one debt consisting of dif¬ 
ferent items, part of which is guaranteed, the guar¬ 
antor, as a general rule, cannot control a pa 3 mient 
made by the debtor or a fund in the creditor’s hands 
belonging to the debtor, and require that it be ap¬ 
plied to the part covered by his guaranty,30 especial¬ 
ly where an agreement between the debtor and 
creditor provides for a different application.^! 
There is, however, authority holding that, where 
there is a guaranty of a limited part of a debt, any 
payments made by the debtor must be applied 'first 
to discharge the portion guaranteed.32 

The debtor, in making payment, may apply it to 
either debt, or part thereof, he chooses,33 provided 
this application is made at the time of the pay- 
ment.34 If the payment is made generally without 
any designation as to* where it is to be applied, the 
creditor may, as he elects, apply it to either a guar¬ 
anteed or an unguaranteed debt,85 except that he 
cannot apply such pa 3 nnent to a debt which is not 


27- Tex.—^Fidelity & Deposit Oo. of 
Maryland v. Fidelity Finance Oo., 
Oiv.App., Ill S.W.2d 809, 813, cit¬ 
ing OorptLs Juris. 

28 O.J. p 1006 note 97. 

Effect of tender as satisfaction of 
debt generally see the O.J.S. title 
Tender § 50, also 62 C.J. p 683 
notes 63, 64. 

28. Mo.—Hucker v. Robinson, 38 Mo. 
154, 90 Am.D. 412. 

28 O.J. p 1005 note 98. 

29. Ark.—Friend v. Smith Gin Co., 
26 8.W. 374, 59 Ark. 86. 

30. U.S.—First Camden Nat. Bank 
& Trust Co. V. Aetna Casualty & 
Surety Co., D.C.N.J., 43 F.Supp. 
696, affirmed, C.C.A., 132 F.2d 114. 

Ariz.—California Bank v. Daniel, 288 
P. 7, 36 Ariz. 649. 

Ark.—National Surety Co, v. South¬ 
ern Lumber & Supply Co., 24 S.W. 
2d 964, 181 Ark. 105. 

Iowa.—Bankers* Trust Co. v. Hill, 
221 N.W. 916, 207 Iowa 375. 

Mass.—Merchants Nat. Bank v. 

Stone, 6 K.E.2d 430, 296 Mass. 248. 

N.J.—Grover v. Board of Education 
of Franklin Tp., 141 A. 81, 82, 102 
N.J.Ed. 415, citing Corpus Juris, 
and affirmed 144 A. 918, 104 N.JJBq. 
197. 

N.C.—^Archer-Daniels-Midland Co. v. 
Southern Paint & Glass Co., 172 S. 
B. 359, 360, 205 N.C. 763, guoting 
Corpus Ju.vis. 

Ohio.—Gunther v. Pfaffman, 18 Ohio 
Cir.Ct.,N.S., 311. 

Tex.—Strange v. Cooper Grocery Co., 
Civ.App., 4 S.W.2d 232, 238, citing 
Corpus Juris, and reversed on oth¬ 
er grounds. Cooper Grocery Co. v. 
Strange. Com.App., 18 S.W.2d 609. 


Wis.—In re Stone*s Will, 248 N.W. 

446, 461, 211 Wis. 618, quoting 

Corpus Juris. 

28 C.J. p 1005 note 2. 

Proceeds of collateral 

Guarantors on a note for a loan 
were held entitled to have applied 
toward payment of the loan only 
collateral pledged against the loan.— 
California Bank v. Daniel, 288 P. 7, 
36 Ariz. 649. 

Payments from business in another 
state 

Guarantors who are held liable 
only for amounts due for goods or¬ 
dered for sale in vicinity are not 
entitled to credit growing out of 
business in another state.—^Furst v. 
Larsen, 233 N.W. 3:20, 262 Mich. 291. 
Guarantor as possessing surety’s 
rights 

(1) One who guarantees the pay¬ 
ment of a note, and does not merely 
guarantee that it can be collected by 
proper proceedings against the mak¬ 
er, has only the rights of a surety, 
and cannot compel the creditor to 
apply the proceeds of another secur¬ 
ity to the guaranteed notes, rather 
than to other notes secured only by 
the other security.—^Henry v. Saf- 
ford, 241 S.W. 951, 211 Mo.App. 308. 

(2) Surety’s right to control ap¬ 
plication of payments by debtor see 
the C.J.S. title Principal and Surety 
§ 144, also 50 C.J. p 1-04 note 69-p 
107 note 7. 

Guaranty of part of purchase price 

Defendants who guaranteed part 
of purchase price of grocery were 
held liable on their guaranty until 
entire price was paid.—Strange v. 
Cooper Grocery Co., Tex.Civ.App.. 4 
1 S.W.2d 232, reversed on other 
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grounds, Cooper Grocery Co. v. 
Strange, Com.App., 18 S.W.2d 609. 

31. N.C.—^Archer - Daniels - Mid¬ 
land Co. V. Southern Paint & Glass 
Co., 172 S.E. 359, 360. 205 N.C 
763, quoting Corpus Juris. 

Wis.—^In re Stone’s Will, 248 N.W. 
446, 451, 211 Wis. 518, quoting Cor¬ 
pus Juris. 

28 C.J. p 1005 note 3. 

Agreement in purchase-money 
mortgage as to application of pro¬ 
ceeds of sale of mortgaged property- 
—Minneapolis Threshing Mach. Co. 
V. Jameison, 223 P. 893, 70 Mont. 27. 

32. Miss.—^Washington County 

Credit Corporation v. Miller, 167 
So. 343, 171 Miss. 268. 

30. Ark.—^National Surety Co, ▼. 
Southern Lumber & Supply Co., 24 
S.W.2d 964, 181 Ark. 106, 

Cal.—^Hart, Schaffner & Marx v. 
Vaughn, 62 P.2d 377, 17 CaLApp. 
2 d 616. 

N.Y.—In re Simmons’ Will, 209 N.T. 

S. 724, 213 App.Div. 32. 

N.C.—^Archer-Dajoiels-Midland Co. v. 
Southern Paint & Glass Co., 172 S. 
E. 359, 360, 206 N.C 763, quoting 
Corpus Juris. 

Ohio.—^Madison Nat. Bank of Lon¬ 
don. Ohio V. Weber, 158 N.B. 643, 
117 Ohio St 290, 60 A.L.R. 199. 
Wis.—In re Stone’s Will, 248 N.W. 
446, 451, 211 Wis. 518, quoting Cor- 
pus Juris. 

28 C.J. p 1005 note 4. 

34. S.C.—®Tost V. Weathersbee, 23 
S.O. 354. 

35. Mont.—^Minneapolis Threshing 
Mach. Co. V. Jameison, 223 P. 893, 
70 Mont 27. 

Ohio.—^Madison Nat Bank of Lon- 
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due to the exclusion of a guaranteed debt which 
is due;S® and, where that part of a debt which is 
not yet due is secured by a guaranty and money is 
sent by the guarantor and debtor, with directions to 
apply it to their account, the creditor cannot apply 
it to an account which, although due, is not covered 
by the guaranty.^? After an application has been 
made by the creditor, it cannot be changed without 
the consent of the parties.^s 

Application by court. If neither party makes an 
application of the funds, the application should be 
so made by the court that under all the circumstanc¬ 
es the greatest equity shall be done or the mutual 
intention of the parties at the time of the payment, 
if it can be ascertained, shall be best carried out,^^ 
and, where there is an open running account, a 
payment thereon should usually be applied to the 
oldest debt, whether it is guaranteed or not;^<* but, 
where it is apparent, either from the express terms 
of the contract of guaranty, or from its terms in 
connection with the surrounding circumstances, that 
it was the intention of the parties that a particular 
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pa 3 mient or fund should be applied to the guaranteed 
debt, it should be so applied.^i 

Pro rata applications. It has been held that, 
where the moneys paid do not represent a volun¬ 
tary payment, but are the proceeds of a security 
or constitute a fund administered by law for the 
benefit of all creditors, and there are several debts, 
one of which is guaranteed, or one debt part of 
which is guaranteed, the guarantor is entitled to in¬ 
sist on a pro rata application. 

§ 79. - Payment or Satisfaction by Guar¬ 

antor 

A guarantor is discharged by his proper payment or 
performance of the principal obligation. He is not dis¬ 
charged by furnishing money to the debtor to pay the 
creditor, which is not turned over to the creditor, nor, 
where the debtor pays It without disclosing the source, 
Is the guarantor discharged if he has not notified the 
creditor. 

Payment by the guarantor of the principal debt 
to the extent to which it is covered by the contract 
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don. Ohio v. Weber, 158 N.E. 543, 
117 Ohio St. 290, 60 A.L..R. 199. 
Tex.—Oooper Grocery Co. v. Strange, 
Com.App., 18 S,W.2d 609, reversing 
Strange v. Cooper Grocery Co., Civ. 
App., 4 S.W.2d 232, 

Wash.—^Armour & Co. v. Becker, 9 
P.2d 63, 167 Wash. 246. 

Wis,—In re Stone's Will, 248 JST.W. 
446, 461, 211 Wis. 518, quoting 
Coxpiui tTuzls. 

28 C.J. p 1005 note 6. 

Creditor reoelvliig payment Arom 
delitox^s receiver could apply it on 
note due from debtor, rather than on 
guaranteed account.—^Archer - Dan¬ 
iels-Midland Co. V. Southern Paint & 
Glass Co., 172 S.B. 359, 360, 205 N. 
C. 768, quoting Ooxpiui Jtirie. 

XnsolvexLt debtor 

'However, it has been held that, 
where a creditor of an insolvent 
debtor holding a written guaranty as 
security for part of the indebtedness 
and a promissory note of one of the 
guarantors to secure the balance re¬ 
ceives payment of a portion of the 
Indebtedness, he may not, without 
the consent of the guarantors, apply 
the sum so received in relief of the 
maker of the promissory note so as 
to increase the liability of the guar¬ 
antors under their agreement, but 
must apply such payment pro rata in 
relief of all persons liable as sure¬ 
ties.—^In rej.Cancelmo's Estate, 16 Pa. 
Dist & C61% affirmed 162 A. 454, 308 
Pa. 178. 

TRiihl ' n /. 

' Hi—Halsted v. Griefen, 173 ill. 
^'A gp.' 551. 

W^B^i^i^llte^hiiaiiional 'Harvester Co. v. 


Holmes, 162 N.W. 925, 166 Wis. 
506. 

Creditor's application of payment to 
debts not due see the O.J.S. title 
Payment § 63, also 48 C.J. p 651 
notes 96-5, 

37. Me.—^Wetherell v. Joy; 40 Me. 
325. 

38. Cal.—^Hart, Schaffner & Marx v. 
Vaughn, 63 P.2d 377, 17 Cal.App.2d 
516. 

2*8 C.J. p 1005 note 9. 

39. Tex.—Texas Co. v. Schram, Civ. 
App., 93 S.W.2d 544. 

28 C.J. p 1006 note 10. 

Application by court generally see 
the C.J.S. title Payment §§ 68-75, 
also 48 C.J. p 654 note 59—p 664 
note 4. 

Payments held applicable to gnaraau 
teed debt 

Fla,—Pincus V. Memphis Furniture 
Mfg. Co., 136 So. 918, 99 Fla. 650. 
Ky.—Pittsburgh Plate Glass Co. v. 

Cassidy, 238 S.W. 172, 194 Ky. 81. 
Okl.—Waples-Platter Grocer Co. v. 

Hardin. 204 P. 433, 85 Okl. 49. 
Pa.—G. C. Heberling Co. v. Wake¬ 
field, 161 A. 489, 106 P€uSuper. 100. 
Proceeds of sale xauder vrador’s 
Hens securing two notes, one of 
which was guaranteed, should be ap¬ 
plied first to payment of note which 
was not guaranteed.—Stokes v. 

Farmers' & Merchants' Bank of Elk- 
ton, 44 S.W.2d 837, 241 Ky. 699. 

40. Ind.—^Tapper v. New Home Sew- 
ing-Mach. Co., 53 N.E. 202, 22 Ind. 
App. 313. 

28 C.J. p-1006 note 11. 
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Ckmtimtlng gnaGcaaty 

Payments made on running bank 
account in excess of guaranteed in¬ 
debtedness, which was oldest item 
of running account and merged 
therein, discharged guaranteed in¬ 
debtedness, although guaranty was 
continuing one.—^Flrst Nat. Bank v. 
International Sheep Co., Tex.Civ. 
App., 29 S.W.2d 613, error refused. 

41, CaX—Carson v. Reid, 70 P. 89, 
137 Cal. 263. 

28 C.J. p 1006 note 12. 

Remittaaioe by agent 

On remittance by agent to princi¬ 
pal of amount collected from cus¬ 
tomer without instructions as to its 
application, principal was held not 
entitled to apply payment to oldest 
indebtedness of customer, where 
agent was not liable for such indebt¬ 
edness and intended that payment 
should be applied on subsequent in¬ 
debtedness for which he was liable 
under guaranty agreement with prin¬ 
cipal.—^Texas Co. v. Schram, Tex.Civ. 
App., 93 S.W.2d 544. 

Guaanuity of siiigle traasaotion 
Where a guarantor guaranteed pay¬ 
ment for a specific consignment, sub¬ 
sequent cash purchases by the con¬ 
signee from the consignor cannot be 
imputed to the guaranteed consign¬ 
ment, the parties not having so in¬ 
tended.—Texas Co. v. Couvillon, La. 
App., 167 So. 166, annulling 160 So. 
839. 

42. Ohio.—^Madison Nat. Bank of 
London, Ohio, v. Weber, 158 N.E. 
643, 117 Ohio St. 290, 60 A.L.R. 199. 

28 €.J. p 1006 note 18. 



38 C.J.S. 


GVARANTY 


§ 80 


of guaranty discharges him from any further lia¬ 
bility thereon.'*^ 

A guarantor who wishes to exonerate himself by 
paying or performing the principal obligation must 
put himself absolutely in the place of the principal 
obligor and pay or perform as the principal would 
be required to do and, when he so pays, the cred¬ 
itor must apply the payment, on the indebtedness 
guaranteed,^® as he must where payments are made 
on the contract of guaranty to the creditor by the 
guarantor through the agency of a third person, of 
which facts the creditor has knowledge.^® Pay¬ 
ment by the guarantor may be made under circum¬ 
stances not entitling him to a discharge of, or cred¬ 
it on, his guaranty obligation. So, a guarantor 
who furnishes money to the debtor for payment of 
the guaranty obligation is not entitled to a credit 
or discharge where the debtor does not pay the" 
money to the creditor and a guarantor so fur¬ 
nishing money, without notifying the creditor, is 
not entitled to credit or discharge where the debtor 
pays it to the creditor without disclosing the 
source nor is the guarantor discharged by a pay¬ 
ment to a third person who is not an authorized 
agent of the creditor.50 


A settlement by the guarantor of one default does 
not discharge him from liability for another which 
existed at the time of such settlement but which 
was not then known either to him or to the guaran- 
tee.5i 

§ 80. Taking Additional or Substituted Se¬ 
curity 

The taking of additional or substituted security cy 
the person In whose favor the guaranty operates does not 
of Itself release the guarantor. A later guaranty re¬ 
leases the guarantor on a former one only if it appears 
that the later one was accepted as a substitute for the 
earlier. 

The taking of additional or substituted security, 
such as a bond, bill, or note, by the person in whose 
favor the guaranty operates does not release the 
guarantor, for it in ho way changes his contract 
and is not to his injury,52 especially where such se¬ 
curity is given expressly for the guarantor’s bene¬ 
fit,® 3 and unless in connection with the giving of 
such security there is, without the guarantor’s con¬ 
sent, an extension of time for payment or perform¬ 
ance, as considered supra § 7S, or unless the new se¬ 
curity is accepted in payment and discharge of the 
original obligation, considered supra § 77. How- 


43 . N.X—Monmouth Plumbing Sup¬ 
ply Co. V. McDonald, 147 A. 627, 
106 N.J.Law 1, afUrmed 168 A. 429, 
108 N.J.Law 200. 

Conttnnlng gruarstuty 
Guarantor making payments total¬ 
ing more than limit fixed by guaran¬ 
ty contract is not liable thereon, re¬ 
gardless of continuing nature of con¬ 
tract.—Monmouth Plumbing Supply 
Co. V. McDonald, supra. 

44. Wis.—Lyman v. Babcock, 40 
Wis. 503. 

28 C.J. p 993 note 60, p 1006 note 14. 

Creditor must actually receive pay¬ 
ment 

U.S.—Pierce v. National Bank of 
Commerce in St. Louis, CC.^Mo., 
13 F.2d 40, certiorari denied Na¬ 
tional Bank of Commerce in St. 
Louis V. Pierce, 47 S.Ct. 240, 273 
U.S. 730, 71 L.Bd. 863. 

Pro tanto reduction 

Payment on notes secured by con¬ 
tract of guaranty at time maker and 
Indorser were insolvent reduced 
guaranty contract by amount of pay¬ 
ment.—Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.B. 7, 340 Ill. 81, re¬ 
versing 255 IlLApp. 549. 

Restoration of goods to guarantee 
by guarantor, at places where they 
were located, pursuant to an agree¬ 
ment to this effect, was held sufia- 
cient satisfaction by guarantor for 
his discharge.—Kady v. Schutte, N. 
D., 5 N.W.2d 721, 

38 C. J.S.-79 


45. Iowa.—Hatch & Brookman v.' 

Kula, 190 N.W. 969, 195 Iowa 619. 
4®. N.Y.—Bayer v. Lugar, 94 N.Y.S. 
802, 106 App.Div. 622, affirmed 79 
N.E. 1100, 186 N.Y. 569. 

47- U.S.—Leavenworth Savings & 
Trust Co. V. Newman, D.C.M 0 ., '52 
F.2d 818. 

Mass.—William Filene's Sons Co. v. 
Lothrop, 137 N.B. 255, 243 Mass. 
214. 

Miss.—^Domergue v. Mayer-Israel 
Co., 137 So. 486, 161 Miss. 545. 

48L Mo.—People's Bank v. Stewart, 
133 S.W. 70, 152 Mo.App. 314. 

49- U.S.—Leavenworth Savings & 
Trust Co. V. Newman, D.C.M 0 ., 62 
P.2d 813. 

Mass.—William Filene's Sons. Co. v. 
Lothrop, 137 N.B. 255, 243 Mass. 
214. 

Miss.—^Domergue v. Mayer-Israel 
Co., 137 So. 486, 161 Miss. 545. 
sa Ill.—Toledo Bridge & Crane Co. 
V. Oil Belt Tract. Co., 173 ULApp. 
298. 

51. Ill.—Lomax v. Witkowsky, 124 
IlLApp. 261. 

52. Ariz.—Federal Rubber Co. v. 
Pruett, 98 P^2d 849, 55 Ariz. 76, 126 
A.L.R. 1238, petition denied 102 
P.2d 88, 55 Ariz. 390. 

Conn.—Goodwin v. Jackson, 116 A. 
617, 97 Conn. 358. 

Ill.—^Bismarck Hotel Co. v. Wittbold, 
21 N.B.2d 815, 300 IlLApp. 612— 
Schuman v. Arsht, 249 IllA^pp. 562. 
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Iowa.—GuetzlafC v. First Nat Bank, 
198 N.W. 517, 198 Iowa 459. 

Md.—Continental Oil Co. v. Horsey, 
9 A.2d 607, 177 Md. 383—Penrose v. 
Page, 125 A. 553, 145 Md. 14. 

Mich.—^In re Landwehr's Estate, 282 
N.W. 873, 876, 286 Mich. 698, Quot¬ 
ing Corpus Juris. 

Minn.—Farmers' & Merchants’ Nat. 
Bank of Cannon Falls v. Doffing, 
213 N.W. 375, 171 Minn. 63. 

Pa.—First Nat. Bank v. Jones' Es¬ 
tate, 6 A.2d 273, 334 Pa. 677. 

28 C.J. p 1006 note 19. 

Ooutiuuliig guarantor; renewal note 
*‘As a general proposition, a guar¬ 
anty of a specific debt of one person 
does not include debts on which a 
third person also becomes liable 
without the consent of the guaran¬ 
tor, and if the creditor takes such 
additional security, it releases the 
guarantor;” but a guaranty of all 
liabilities of every kind and descrip¬ 
tion, past, present, or future, of prin¬ 
cipal, was not released by taking of 
renewal note on which principal's 
wife became joint maker.—Wolff v. 
First Nat. Bank, 53 P.2d 1077, 1080, 
47 Ariz. 97. 

53. IlL—^Peoria Savings, Loan & 
Trust Co. V. Elder, 46 N.B. 1088, 
166 111. 66, reversing 66 Ill.App. 
567. 

Mich.—^In re Landwehr's Estate, 282 
N.W. 878, 876,' 286 Mich. 698, Quot¬ 
ing Corpus Juris. 
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ever, a guarantor who signs a guaranty expressly 
authorizing an extension of time for payment or 
performance is not released by the taking of addi¬ 
tional security as a consideration for such exten- 
sion.5^ 

SttbsHiuted or additional guaranty- For a guar¬ 
antor to be released from liability by a subsequent 
guaranty, it must appear that the later guaranty 
was intended and accepted as a substitute for the 
former otherwise the creditor may resort to 
both guaranties.®® The fact that the purchaser of 
a mortgage takes a guaranty under seal from the 
mortgagee does not indicate an intention not to re¬ 
ly on a guaranty previously indorsed on the mort- 

gage.®7 

§ 81. Release or Loss of Other Securities 

The general rule Is that the surrender or release 
of any security held by a guarantee against the Indebted, 
ness guaranteed, or any Impairment, misapplication, or 
improper dealing therewith by him, discharges the guar, 
antor^o the extent to which he Is Injured thereby; but 
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the rule is subject to exceptions, as where the guarantor 
consents to the surrender or release. 

As appears in the CJ.S. title Subrogation § 47, 
also 60 C.J. p 740 note d-p 741 note 10, a guarantor 
who pays the debt of the principal debtor is enti¬ 
tled to be subrogated to whatever rights and collat¬ 
eral security the guarantee held; and for this rea¬ 
son it is well settled that the surrender or release 
by a creditor, without the guarantor’s consent, of 
any security held at the time when the debt is guar¬ 
anteed will operate as a discharge of the guarantor 
to the extent to which he is injured thereby.®® 
The same result follows from any impairment, mis¬ 
application, or improper dealing by the creditor 
with the collateral deposited to secure the indebt¬ 
edness guaranteed,®® such as its loss as a result of 
his negligence®® or conversion,®^ or where the se¬ 
curity or funds applicable to the payment of the 
guaranteed debt are applied to the payment of other 
debts.®® The guarantor is not entirely discharged 
unless the security surrendered or lost equals or ex¬ 
ceeds the amount of the secured debt.®® 
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54. T6x.--Woelfel v. Rotan Grocery 
Co., Civ.App., 184 S.W. 803. 

55. U.S.—Losran v. Clark, C.C.A.1T. 
C., 63 P.2d 973. 

N.Y.—Sclabella v. Illinois Surety Co., 
162 N.Y.S. 760, 166 App.Dlv. 677, 
affirmed 109 N.B. 1092, 215 N.Y. 
692. 

56- N.Y.—Sclabella v. Illinois Sure¬ 
ty Co., 152 N.Y.S. 760, 166 App.Dlv. 
677, affirmed 109 N.B, 1092, 216 N. 
Y. 692. 

57. N.Y.^—^Tucker v. Blaudln, 1 N.Y. 
S. 842, 48 Hun 439, affirmed 26 N. 
B. 751, 125 N.Y. 699. 

58. Iowa.—Central State Bank v. 
Ford, 187 N.W. 476, 194 Iowa 904. 

La.— Brewer v. Poshee, 179 So. 87, 
189 La. 220, modifyiniT, App., 178 
So. 778. 

Mich.—National Discount Corpora¬ 
tion V. Hasper, 247 N.W. 725, 262 
Mich. 490. 

N.H,—Mercler v. Nashua Buick Co., 
146 A. 163, 84 N.H. 69. 

N.Y.—In re Metz' Estate, 18 N.Y.S. 
2d 883, 173 Misc. 813, reversed on 
other grounds 30 N.Y.S.2d 602, 262 
App.Dlv. 608. 

Wash.—Seattle Discount Corporation 
V. Hollywood Inv. Co., 49 P.2d 475, 
184 Wash. 14. 

28 C.J. p 1007 note 29. 

Duty to resort to other securities see 
supra S 61. 

, “A . . . guarantor . 

is entitled to the benefit of all se¬ 
curities which the creditor holds, and 
when the creditor voluntarily dimin¬ 
ishes the value of the security, the 
. . . guarantor ... is dis¬ 

charged' tppo tanto.”—^Boorstein v. 
Miller, 3 A.2d 87, 88, 124 N.J.E<i. 526. 


Release of mortgage 

Unconditional guarantor of pay¬ 
ment of note secured by a mortgage 
was discharged from liability by act 
of holder of the note and mortgage, 
without his knowledge or assent, in 
releasing the mortgage for an 
amount less than that due, the land 
being ample security.—Goodwin v. 
Jackson, 116 A. 617, 97 Conn. 358. 

Xnadequacy of prloe obtained for 
collateral pledged as security for 
note is insufficient alone to release 
guarantor.—Continental & Commer¬ 
cial Nat. Bank of Chicago v. Ricker, 
49 S.W.2d 20, 330 Mo. 76. 

Resale of article oondltionaSiy sold 
Where seller assigned conditional 
sales contract for truck to discount 
corporation and absolutely guaran¬ 
teed payments, and assignee, after 
buyer's default, repossessed truck 
and unsuccessfully attempted resale, 
seller was not released, although re¬ 
sale was unauthorized, except to ex¬ 
tent of damage to truck from use by 
proposed repurchaser.—^National Dis¬ 
count Corporation v. Hasper, 247 N. 
W, 723, 262 Mich. 490. 

Seonrlty held not released or snr- 
rwDLdered 

Md,—^Mayers v. Krawshaar, 170 A. 
762, 166 Md. 169. 

Mass.—^Nowell v. BquI table Trust 
Co., 144 N.E. 749, 249 Mass. 585. 
N.Y.—Carman & Co. v. Glabman, 36 
N.Y.S.2d 648. 

28 C.J. p 1007 note 29 [b]. 

59. Mass.—^Merchants Nat. Bank v. 

Stone, 5 N.E.2d 430, 296 Mass. 243. 
N.Y.—^New Netherlands Bank of New 
York V. Demburg, 200 N.Y.S. 509, 
206 App.Div. 212. 
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Application of funds to preserve 
value of security held not to con¬ 
stitute release or diversion of secur¬ 
ity so as to release guarantor. 

NY.—In re Metz* Estate. 18 N.Y.S.2d 
883, 173 Misc. 813, reversed on oth¬ 
er grounds 30 NY.S.2d 602, 262 
App.Div. 608. 

Wis.—Caroline State Bank v. Radtke, 
260 N.W. 763, 213 Wis. 110. 
Securities or funds held not mlsap- 
pUed 

Ill.—Barrett v. Shanks, 40 N.E.2d 
590, 313 DhApp. 598, affirmed 47 
NB.2d 481, 382 Ill. 434. 

La.—^Brock v. Pirst State Bank & 
Trust Co., 187 So. 60, 192 La. 77. 
ea Iowa.—Central State Bank v. 

Ford, 164 N.W. 754, 181 Iowa 319. 
28 C.J. p 1007 note 30. 

Diligence in enforcing claim agrainst 
principal generally see supra § 61. 

6L Idaho.—^Mechanics & Metals Nat. 
Bank of City of New York v. Pin- 
gree, 232 P. 5, 40 Idaho 118. 

Ill.—^Kesner v. Paroll, 268 Ill.App. 
631. 

62. N.Y.—In re Metz’ Estate, 18 N. 
Y.S.2d 883, 173 Misc. 813, reversed 
on other grounds 30 N.Y.S.2d 502, 
262 App.Dlv. 608. 

RI.—Hidden v. Bishop, 5 R.I. 29. 
Application of payments generally 
see supra I 78. 

63. NY.—In re Metz* Estate, 18 N 
Y.S.2d 883, 173 Misc. 813, reversed 
on other grounds 30 N.Y.S.2d 502, 
262 App.Div. 608. 

Wash.—Seattle IMscount ^Corporation 
V. Hollywood Inv. Co., 49 P.2d 475, 
479, 184 Wash. 14, citing Corpus 
Juris. 

.28 C.J. p 1007 note 32. 
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If collateral is pledged to secure a number of 
different notes, one of which is also guaranteed, the 
proceeds of the collateral may, in the absence of an 
agreement to the contrary, be applied to notes not 
guaranteed.®^ 

When guarantor not discharged. The guaran¬ 
tor’s liability will not be affected where he consents 
to the surrender or release of other security,®® or 
misleads the creditor into thinking that he has con¬ 
sented;®® or where the subject matter of the secur¬ 
ity is released to one having a superior lien,®^ or is 
disposed of under proceedings in bankruptcy,®® ex¬ 
cept to the extent of the amount paid by the trus¬ 
tee in bankruptcy to the creditor;®^ or where the 
loss of security is caused in good faith by a mis¬ 
take of judgment on the part of the guarantee,^® 
or without any negligence or breach of duty on his 
part;*^! or where there has been merely a change 
in the form of the security.'^^ 

Furthermore, a guarantor cannot complain of the 
release of other security if he is not prejudiced 


thereby,*^® as where he has means of protecting 
himself nor, in the absence of fraud on him, can 
he complain that sureties on the principal obliga¬ 
tion were discharged by the statute of limitations 
at the time he entered into the contract;*^® nor, 
where the guaranty is an absolute one, is it any de¬ 
fense to the guarantor that the creditor has been 
negligent in regard to protecting and enforcing 
collateral security.'^® 

I 82. - Release of Coguarantor 

Under some authorities, a release of one Joint or 
joint and several guarantor, without the conaent of the 
other guarantors, releases such others; under other au¬ 
thorities, a discharge of a joint or joint and several 
guarantor releases the remaining guarantors only to the 
extent to which the discharged guarantor could have 
been held by the remaining guarantors In contribution. 

According to some decisions a release of one joint 
or joint and several guarantor, without the consent 
of the others, releases the remaining guarantors 
from further liability,^^ unless it is agreed that one 
of them may be released without releasing the oth- 


64. Mich.—In re Dosker, 280 N.W. 
61, 284 Mich. 597. 

65. Ma^s.—^Merchants Nat. Bank v. 
Stone. 5 N.B.2d 430, 296 Mass. 243. 

Mich.—^Malone v. Kugrel, 276 N.W. 

169, 281 Mich. 361. 

Wis.—In re Stone’s Will, 248 N.W. 

446, 211 Wis. 618. 

28 C.J. p 1008 note 33. 

66 . Ill.—^Knoehel v. Klrcher, 33 Ill. 
308. 

67. Tex.—^Meacham v. O’Keefe, Civ. 
App., 198 S.W. 1000. 

28 C.J. p 1008 note 35. 

6 a Mich.—Owen v. Potter, 78 N.W, 
977, 115 Mloh. 666. 

28 C.J. p 1008 note 36. 

69. Pa.—Siegel v. Baily, 97 A. 401, 
252 Pa. 231. 

va Ill.—Kaufman v. Loomis, 110 
Ill. 617, reversing 13 Ill.App. 124. 

71. Ill.—Rosenzweig v. Himm, 10 
N.E.2d 149, 290 Ill.App. 699. 

La.—Brock v. First State Bank & 
Trust Co., 187 So. 60, 192 La. 77. 

28 C.J. p 1008 note 39. 

72. Mont.—Minneapolis Threshing 
Mach. Co. V. Jameison, 223 P. 893, 
70 Mont. 27. 

28 C.J. p 1008 note 40. 

Securities withdrawn hut replaced 
by other securities held not to re¬ 
lease guarantor from liability.— 
Brock V. First State Bank & Trust 
Co., 187 So. 60, 192 La. 77. 

73. Iowa.—Central State Bank v. 
Ford. 187 N.W. 476, 194 Iowa 904. 

'Vyash.—Seattle Discount Corporation 
V. Hollywood Inv. Co., 49 P.2d 476, 
184 Wash. 14. 

28 aJ. P 1008 note 4L 


Security given after guaranty snade 

(1) A mortgage executed by the 
principal after the guaranty was giv¬ 
en, and permitted to become worth¬ 
less by the guarantee’s failure to 
enforce it, is not a basis for dis¬ 
charge of the guarantor.—^F. Mayer 
Boot & Shoe Co. v. Dickerson, 123 So. 
498, 11 La.App. 467. 

(2) Where guarantor of payment 
for goods did not know of deposit 
of corporaite stock by purchaser of 
goods with seller, after signing of 
guaranty, and such stock was not de¬ 
posited as security for any indebted¬ 
ness then or thereafter existing be¬ 
tween seller and purchaser, fact 
that such stock was returned did not 
afCect rights of guarantor when sued 
on contract of guaranty.—^Royal 
Tailors v. Newton, 239 P. 949, 66 
Utah 164. 

Beleaae of mechax^c’s lieu 

Where owners of property paid 
lessee’s Indebtedness to contractor’s 
assignee and obtained release of me¬ 
chanic’s lien, guarantor of lessee’s 
indebtedness waa not exonerated 
from liability because of release 
without his knowledge or consent.— 
Morris v. Hussman, C.C.A.Cal., 66 F. 
2d 879, certiorari denied 54 S.Ct. 228, 
290 U.S. 700, 78 L.Ed. 602. 

74. Claim against mortgagor's es¬ 
tate 

Guarantor of mortgage note was 
not released from liability by mort¬ 
gagee’s waiver of recourse against 
property of deceased mortgagor’s es¬ 
tate other than mortgaged property, 
since guarantor could protect him¬ 
self by filing contingent claim 
against deceased mortgagor’s estate. 
—^Bank of America Nat. Trust & 
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Savings Ass’n v. Goldberg, 64 P.2d 
1165, 12 Cal.App.2d 168. 

75- Mass.—^Worcester Mechanics’ 
Sav. Bank v. Hill, 113 Mass. 25. 

76. Iowa.—Schaffer v. Acklin, 218 
N.W, 286, 288, 206 Iowa 667, Quot¬ 
ing Corpus Juris. 

Neb.—^Home Sav. Bank v. Shallen- 
berger, 146 N.W. 993, 96 Neb. 693. 
Duty as to resorting to other securi¬ 
ty generally see supra § 61. 
asortgage executed by principal 
after guaranty was given could not 
affect rights of guarantee, so that 
guarantor would not be discharged 
if mortgage notes became worthless 
by reason of guarantee’s failure to 
seize and sell mortgaged property.— 
F. Mayer Boot & Shoe Co. v. Dicker- 
son, 123 So. 493, 11 La.App. 467. 

77. S.C.—^Poole V. Bradham, 141 S. 
E. 267, 143 S.C. 166. 

28 C.J. p 1008 note 46. 

Effect of release of cosurety see the 
C.J.S. title Principal and Surety § 
231, also 60 C.J. p 186 note 80-p 
188 note 7. 

Beservation of rights agaixLSt other 
guarantors 

.However, the release of one of 
several guarantors of a note did not 
automatically discharge other guar¬ 
antors as cobbligors in solido, where 
act releasing guarantor specially re¬ 
served right of holder of act of guaiv 
anty against other guarantors.—Re¬ 
construction Finance Corporation v. 
Mickelberry, 179 So. 49, 189 La. 105. 
Blfect of new trial as against some 
of guarantors 

Where a joint judgment was en¬ 
tered against guarantors and on mo¬ 
tion by two of them a new trial was 
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ersJS Under other decisions a discharge of a joint 
or joint and several coguarantor effects a release 
of the remaining guarantors only to the extent to 
which they are thereby damaged, that is, the amount 
for which the discharged guarantor could have been 
held by the remaining guarantors in contribution 
had he not been discharged 9 and it has been held 
that, where by agreement coguarantors were re¬ 
leased because of a part payment made on the debt, 
neither the remaining guarantors nor the principal 
is released from their respective obligations to the 
creditor, in the absence of a further agreement that 
the part payment made constituted a full payment 
of the debt^O In any event, the release of a co¬ 
guarantor will not effect a discharge of the others 
if the release of the one is granted with the con¬ 
sent or acquiescence of such others,or if the re¬ 
lease is not a valid one.^^ 


§ 83. Discharge of Principal without Pay¬ 
ment or Performance 

with some exceptions, as where the guarantee's right 
of recourae against the guarantor is reserved, acts of the 
guarantee which have the effect of discharging the prin¬ 
cipal debtor despite the lack of complete payment or of 
complete performance of the guaranteed contract also* 
operate as a discharge of the guarantor. 

Where the principal debtor has not made com¬ 
plete pa 3 mient or has not completely performed the 
guaranteed contract, but the effect of the creditor’s 
acts is nevertheless to release or discharge him, the 
guarantor is also discharged,^^ unless the guaran¬ 
tee’s right of recourse against the guarantor is ex¬ 
pressly reserved in the contract releasing the prin¬ 
cipal,®^ or in the guaranty contractand in some 
jurisdictions this rule is prescribed by statute.®® 
Thus, where the creditor enters into a compromise 
agreement with the debtor, the effect of which is to 


srranted, but as to a third the judg*- 
ment was affirmed, and plaintiff was 
compelled to si^bmlt to a new trial 
as to two of defendants, there was 
not a voluntary election by plaintiff 
to proceed agrainst one defendant and 
waive h^ rigrhts as against the oth¬ 
ers so as to affect the extent of his 
recovery against defendant as to 
whom no new trial was granted.— 
U; S. 'Printing & Lithograph Co. v. 
Powers, 135 N.B, 226. 233 N.T. 143, 
reversing 187 N.Y.S. 957, 196 App. 
Div. 984. 

Sffeot of statute' as to separate ooxu- 
poaitiou with creditor 
Although joint < guarantors are 
“joint debtors" within statute pro¬ 
viding that a separate composition 
by a joint debtor with his creditor 
shall discharge only the debtor mak¬ 
ing it, guardian's release of coguar¬ 
antors on bond and mortgage be¬ 
longing to ward was held not “com¬ 
pounding of debt" under statute.— 
Poole V. Bradham, 141 S.B. 267, 143 
S.C. 166. 

Belease of subsequent indorser 
The release of one who Indorsed 
a note after its indorsement by oth¬ 
ers, in return for payment of part 
of the amount due, does not release 
the others from liability for pay¬ 
ment of the balance, they being lia¬ 
ble as guarantors an4 he not being 
a joint guarantor with them, but 
. rather a surety of prior guarantors. 
—^Knight V. Dunsmore, 12 Iowa 35. 

7a $.C.rr-PoQle v, Bradham, 141 S. 

B. 267, 143 S.C, 166. 

^8 .aJ. P 1008 note 46%. 

'7^. —^Newburger v. Lubell, 193 

440. 266 N.Y.' 4. modifying 
'271 N.Y.S. 825. 241 App.Div. 260. 

note 46. ' 

i by coguara&tor gener- ■ 


Ooguarantor as principal for his pro- 
' portion of debt 

Each of several cogruarantors is 
in legal effect as against others prin¬ 
cipal for his proportion of debt, and 
surety as to rest, and release of one 
will discharge others in respect of 
portion of debt as to which party re¬ 
leased is principal.—^Newburger v. 
Lubell, 193 N.B. 440, 266 N.Y. 4, 
modifying 271 N.Y.S. 826, 241 App. 
Div. 260. ^ 

Bvidence held sufficient to show 
damage to guarantor by release of 
coguarantor.—^Newburger v. Lubell, 
supra. 

Release held not prejudicial to guar¬ 
antor’s right of contribution 
Md.—^Mayers v. Krawshaar, 170 A. 
762, 166 Md. 169. 

eo. Mo,—Guilford Bank of Guilford 
V. Hubbell, App., 138 S.W.2d 690. 

81. Wash.—^Blewett v. Bash, 61 P. 
770, 22 Wash. 536. 

82. Md.—Commercial, etc., Nat. 
Bank v. McCormick, 66 A. 439, 97 
Md, 703. 

28 C,J. p 1008 note 48. 

Waiver of nonexistent lien 
Guarantor cannot complain of 
mortgagee's waiver of nonexistent 
lien against coguarantor.—Mayers v. 
Krawshaar, 170 A 762, 166 Md. 169. 
Receipt for partial payment 

(1) A receipt given by the holder 
of a note to an indorser for his part 
payment thereof, stating that it was 
for his part of the note, was held not 
a releasee of such Indorser's obliga¬ 
tion to pay the balance of the note; 
nor did It operate to release any oth¬ 
er indorser from such liability.— 
Carrier v. Jones, 68 N.C. 127. 

(2) Partial payment of negotiable 
instruments generally see Bills and 
Notes § 447. 

83. U.S,—tIu re Orpheum Circuit, 
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C.N.Y., 23 P.Supp. 727, affirmed, 
C.C.A., 97 F.2d 1011. 

Ariz.—Commercial Credit Co. v. Phoe¬ 
nix Hudson-Bssex, 262 P. 1, ,.33 
Ariz. 56. 

Cal.—Beck v. Shepherd Fruit Co., 66 
P.2d 188, 19 Cal.App.2d 690—Bank 
of Italy Nat. Trust & Savings 
Ass'n V. Symmes. 6 P.2d 966, 118 
Cal.App. 716—^Prankel v. Rosen- 
field, 273 P. 122, 95 Cal.App. 647. 

IlL—Van der AA v. Benigenburg, 
13 N.B.2d 610, 294 Ill.App. 601— 
Brundage v. Gottschalk, 265 Ill. 
App. 260. 

Mo.—Security State Bank v. Gray, 
25 S.W.2d 612, 224 Mo.App. 980. 
Tex.—Smith v. Blancas, Civ.App., 87 
S.W.2d 781, error refused. 

Wash.—Duke v. Benson, 238 P. 77, 
134 Wash. 495—Tupper v. Hart¬ 
man, 208 P. 1103, 121 Wash. 142. 

28 C.J. p 1009 note 60. 

Release after rendition of judgment 
against principal and guarantor 
Ill.—Trotter v. Strong, 63 Ill. 272. 

A seUer’s mere threat to oancel 
an order does not release the buy¬ 
er's guarantor.—^Ford v. Thomas D. 
Mackey Co., Tex.Civ.App., 70 S.W;2d. 
1021 . 

Trustee under trust deed held not 
authorized to release the mortgage 
debt without payment, so as to re¬ 
lease the guarantors of notes secured 
by the trust deed.—Sawyer Grant 
Land Co. v. McPherson, D.C.Mich., 19 
F.Supp. 709. 

84. Cal.—Bank of Italy Nat. Trust 
& Savings Ass'n v. Symmes, 5 P.2d 
956, 118 Cal.App. 716. 

28 CJ. n 1609 not© 5 ‘> 

85. Wash.—Coughlin v. Smith, 1 P. 
2d 215. 163 Wash. 290. 

88 . Cal.—^Bank of Italy Nat Trust 
& Savings Ass'n v. Symmes, 5 P.2d 
966, 118 Cal.App. 716. 

28 C.J. p 1009 note 68. 
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release the debtor from further liability, the guaran¬ 
tor can no longer be held liable,87 unless the guar¬ 
anty contract provides otherwise ;88 and, where the 
creditor chooses to treat a breach by the debtor as a 
rescission of the entire contract, as where he elects 
to recover damages, the guarantor ordinarily will 
be released from his obligation.89 An agreement 
between creditor and debtor which does not release 
the debtor will not exonerate the guarantor.9<^ 

The general rule has been applied in cases aris¬ 
ing out of conditional sale contracts where the ven¬ 
dor, after breach, recovers the property under such 
conditions that the vendee is released; in such a 
situation the release of the vendee also releases one 
who has guaranteed the vendee’s performance of 
his contract.8i 

A partial release of the principal obligor operates 


to release the guarantor pro tanto, that is, to the ex¬ 
tent to which the claim against the principal obligor 
is thereby reduced.82 

On the other hand, under at least one statute the 
guarantor is not released where he has been indem¬ 
nified by the principal nor is a guarantor re¬ 
leased where the release of the principal debtor has 
been occasioned by the act of the guarantor him¬ 
self,®^ or where the guarantor’s undertaking is in 
effect an original one,86 or where his obligation has 
become absolute.88 

A landlord's release of his tenant from the terms 
of the lease releases the tenant’s guarantor from 
liability for rent thereafter accruing ;87 but not 
from any previous liability for rents already due 
and payable..88 


V. REMEDIES OP CREDITOR 


The remedy against a guarantor is not primary 
and direct, but is collateral and secondary;88 and 
an. action to enforce the liability of the guarantor 
must be in the form of an action for damages for a 
breach of the contract of guaranty,^ and not an ac¬ 
tion on the principal contract.^ 


on the principal contract. 

87- La.—^Williams v. De Soto Bank 
& Trust Co., 189 So. 461, 192 La. 
848. 

N.T.—Burns Bros. v. Solomon, 270 N. 

T.S. 361, 150 Misc. 802. 

Ohio.—Gholson v. Savin, 31 N.E.2d 
868 , 137 Ohio St. 651. 

88 ., Agreement for coupoiuLaiiLg in* 
dehtedness 

A compromise between the creditor 
and the principal debtor without any 
agreement that It affect the guar¬ 
anty will not extinguish the guaran¬ 
tor’s liability, where the contract of 
guaranty provided that the creditor 
and debtor could compound the in¬ 
debtedness without in any way af¬ 
fecting the guaranty.—Shows v. Stei¬ 
ner. 57 So. 700. 176 Ala. 363. 

89. U.S.—In re Orpheum Circuit, D. 
C.N.Y., 23 F.Supp. 727, affirmed, O 
C.A., 97 F.2d 1011. 

Cal.—Glassell v. Coleman, 29 P. 608, 
94 Cal. 260—^Altman v. Bautzer, 129 
P.2d 458, 54 Cal.App.2d 643. 

Wis.—Singer v. Millard, 177 N.W. 
893. 171 Wis. 637. 

Contrary dictum .®tna Indemn. Co. 
V. Auto-Tract. Co., Cal., 147 F. 95, 
78 C.C.A. 262. 

90. N.T.—Shipman v. Niles, 78 N.Y. 
S. 440, 75 App.Div. 451, affirmed 
Webb V. Niles, 69 N.B. 1132, 177 
N.Y. 527—Heydecker v. Hoffman, 
133 N.Y.S. 436, 76 Misc. 476—Loos 
V. McCormack, 93 N.Y.S. 1088, 46 
Misc. 144, affirmed 93 K.Y.S. 1088, 
96 N.Y.S. 1141, 107 App.Div. 8. 


Ariz.—Commercial Credit Co. v. 

. Phoenix Hudson-Bssex, 262 P. 1, 33 
Ariz. 56. 

Cal.—Beck v. Shepherd Fruit Co., 66 
P.2d 188, 19 Cal.App.2d 690—Frank- 
el v. Rosenfleld, 273 P. 122, 95 Cal. 
App. 647. 

Wash.—Lloyd v. MacCallum-Donahoe 
Co., 219 P. 849, 127 Wash. 180. 
Contract rescinded by law 

After the vendor had repossessed 
the property, his failure to sell It 
for the buyer's account amounted by 
law to a rescission of the contract 
of sale, released the buyer from fur¬ 
ther liability, and also released the 
guarantor.—^In re Orpheum Circuit, 
D.C.N.Y., 23 F.Supp. 727, affirmed, C. 
C.A., 97 F.2d 1011. 

92. N.Y.—^Loos V. McCormack, 93 N. 
Y.S. 1088, 46 Misc. 144, affirmed 
93 N.Y.S. 1088, 96 N.Y.S. 1141, 107 
App.Div. 8. 

93. U.S.—^^tna Indemn. Co. v. Auto- 
Tract. Co„ .Cal., 147 P. 96, 78 CCA. 
262, construing California statute. 

28 C.J. p 1009 note 56. 

94. Wis.—^Lyman v. Babcock, 40 
Wis. 603. 

28 C.J. p 1009 note 66. 

95. Wash.—Coughlin v. Smith, 1 P. 
2d~215, 163 Wash. 290—Hardinger 
V, ilainsworth, 191. P. 766,. Ill 
Wash. 690. 

9dl Idaho.—^Prost v. Harbert^ 113 I*- 
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1096, 20 Idaho 336, 38 L.R.A.,N.S.^ 
876. 

28 C.J. p 1009 note 58. . 

97. Tex.—^Keton v. Silbert, Civ.App., 
250 S.W. 316. 

28 C.J. p 1009 note 69, 

9a N.Y.—^Plnchot v. Roskam, 204 N. 

Y.S. 782, 123 Misc. 253. 

28 C.J. p 1009 note 60. 

99. Md,—^Kushnick v. Lake Drive 
Building & Loan Ass'n, 139 A. 446, 
447, 163 Md. 638,^ citing Corpus Ju¬ 
ris. 

N.D.—^Northern State Bank v. Bel¬ 
lamy. 126 N.W 888, 19 N.D. 509, 33 
L.Il.A.,N.S., 149. 

Nature of guaranty obligation gener¬ 
ally see supra § 2. 

Remedies against sureties see the 
C.J.S. title Principal and Surety 
§§ 249-281, also 60 CJ. p 191 nole 
91-p 227 note 96. 

1 . Md.—^Kushnlck v. Lake Drive 
Building & Loan Ass'n, 139 A. 
446, 447, 163 Md. 638, citing Cor¬ 
pus Juris. 

28 C.J. p 1009 note 62. 

SpecilLo perfonuauce 
An action for breach of guaranty 
contract is not in nature of action 
for specific performance, but essen¬ 
tially action to recover damages for 
breach of contract.—Western Const. 
Co. V. Austin, 99 P.2d 932, 3 Wash.2d 
68 . 

2 . Md.—Kushnick v. Lake Drive 


§ 84. Nature and Form; Election of Reme¬ 
dies 

The remedy against a guarantor Is collateral and 
secondary; and the liability of the guarantor must be 
enforced by an action on the guaranty contract, and not 

91. 
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In case of an ordinary collateral guaranty, an 
action by the guarantee against the guarantor must 
be brought specially on the contract of guaranty it¬ 
self ;3 and no recovery can be had against him un¬ 
der the common counts in assumpsit for money had 
and received,4 except where he has received back 
payments which he has made on the principal ob¬ 
ligation,^ or where the form of action has been 
modified by the code of procedure permitting a re¬ 
covery against the guarantor without pleading spe¬ 
cifically his contract of guaranty.® However, where 
the guaranty is absolute in form so as to make the 
debt guaranteed the guarantor's own, and not the 
collateral contract of another, indebitatus assumpsit 
will lie against him.'^ 

Law or equity. An action to enforce a guaranty 
must be brought at law,8 and cannot be maintained 
in equity.3 Where the guarantee has taken no se¬ 
curity from the guarantor so as to create a lien on 
the latter's property, he cannot apply to a court of 
equity to seize and hold the guarantor's property, 
before there has been a default on the part of the 
principal obligor, even though the guarantor has 
become insolvent or is wasting his property.^® 

Accounting. Where a number of persons sever¬ 
ally guarantee the obligation of another, each to be 
liable for a share of any deficiency, an accounting 
is a proper measure to disclose the liabilities, if any, 
of the parties.il 


Action on account annexed. The liability of a 
guarantor cannot be enforced against seasonable 
objection in an action on account annexed. 13 

Debt will not lie on a collateral undertaking of 
guaranty ;13 but it has been held that such form of 
action may be resorted to on a guaranty of payment 
indorsed on a note, as such guaranty creates a lia¬ 
bility, direct and immediate, for the payment of a 
specific sum.i^ 

Election of remedies against gimrantor. Where 
a contract of guaranty is so framed that it consti¬ 
tutes not merely a guaranty but also some other 
contract, such as a contract to purchase at a speci¬ 
fied price, the creditor will have an election of rem¬ 
edies thereon ;15 and where a guarantor is in fact 
the principal obligor, the guarantee, on discovering 
that fact, may sue him either as guarantor or as 
principal.1® 

§ 85. Right of Action Generally 

Where the principal has defaulted and the guarantee 
has complied with all conditions, the guarantee has a 
right of action against the guarantor. 

Where the principal has defaulted in the per¬ 
formance of the principal contract, and the guaran¬ 
tee has complied with all the conditions precedent, 
the guarantee has a right of action against the 
guarantor.i7 Where a guaranty expressly reserves 
all rights of action to a particular party, there can 
be no right of action in any other party.13 Where 


Building & Iioan Ass*n, 189 A. 446, 
153 Md. 638. 

Aotlon on mortgage guaranteed 
No action at law lies against guar¬ 
antor on covenants of mortgage 
guaranteed.—Kushnlck v. Lake Drive 
Building & Loan Ass*n, supra« 

Aotlon for principal delit dlstin- 
gnished 

(1) The action so brought is not 
for collection of principal debt, as 
such, and Is in fact independent of 
any action on principal obligation.— 
Ingalls V. Bell, 110 P.2d 1068, 43 Cal. 
App.2d 356. 

(2) A suit on the guaranty of a 
promissory note is not a proceeding 
to recover on the note, but according 
to the contract of guaranty.—^Moore 
V. Hahn, 274 IlLApp. 125. 

3. Cal.—^Ingalls v. Bell, 110 P.2d 
1068, 43 CaLApp.2d 356. 

Pla—Goodkind v. Wolkowsky, 180 
So. 638, 132 Pla. 63— -St. Lucie Sis- 
tates V. Palm Beach Plumbing Sup¬ 
ply Co., 133 So, 841, 101 Fla. 205. 
28 C.J. p 1009 note 68. 

4. Fla—Goodkind v. l?Volkowsky, 

So. 638, 132 Fla 63. 

28 aj. p 1010 note 64. 

8 . Wis.—Harris v. Wicks, 28 Wis. 
198. 

Itfejj. # 'f010 note «6.' 


Qm W.Va—Middle States Loan Bldg. 
& Const. Co. V, Bngle, 31 S.B. 921, 
46 W.Va 688. 

28 C.J. p 1010 note 66. 

7. Md.—^Emerson v. Aultman, 14 A. 

671, 69 Md. 125. 

28 C.J. p 1010 note 67. 
a N.J.—Wilson V. Jacobs, 168 A. 

414, 110 N.J.Bq. 34. 

9. Suit to set aside deed 
Equity court entertaining suit to 
set aside a deed cannot enforce a 
guaranty given in connection with 
I the deed.—Wilson v. Jacobs, supra 
10 - Ga—Guilmartin v. Middle Geor¬ 
gia & A. R. Co., 29 S.B. 189, 101 
Ga 666. 

28 C.J. p 1010 note 70. 

IL N.J.—Ruben v. Jelin, 25 A2d 
276, 181 N.J,Bq. 299. 

12 . Me.—^Bowker Fertilizer Co. v. 

ciuskey, 130 A, 209. 124 Me. 384. 
la Tenn,—Tappan v. Campbell, 9 
Terg. 436. 

28 C.J, p 1010 note 68. 

14. Tenn.—^Brown v. Bussey, 7 
Humphr. 673. 

15. N.Y.—Delafleld v. Holbrook, 22 
N.Y.Super. 446, 23 How.Pr. 402. 

28 C.J. p 1010 note 72. 

Election to proceed against guaran¬ 
tor or principal see supra 9 6L 
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la Conn.—Goldfarb v. Cohen, 102 A. 

649, 92 Conn. 277. 

17. Mich.—^Rose v. Ramm, 237 N.W. 

60, 254 Mich. 259. 

NoxLcompUflaice by guarantee 

In action agralnst defendant as 
guarantor on negotiable note, which 
was one of an issue secured by a 
trust indenture, to recover face 
amount of note from defendant, 
plaintiff could not rely on provisions 
of indenture to establish a default 
by maker without complying with 
other provisions defining remedy for 
such default.—^Levine v. Lehigh Val¬ 
ley R. Co., 19 N.Y.S.2d 440, appeal de¬ 
nied 20 N.Y.S.2d 166, 269 App.Div. 
818. 

la Bight of action reserved to 
‘Ornited States 

A provision in contract between 
Brooklawn Housing Corporation and 
the United States, represented by the 
United States Shipping Board, where¬ 
by corporation agreed to purchase 
certain properties and bonds and 
mortgages covering certain other 
properties located in Borough of 
Brooklawn, which contract was guar¬ 
anteed by president and treasurer of 
corporation, that corporation guaran¬ 
teed payment to borough of taxes, 
assessments for public improvements 



38 O.J.S. 


QVAEANTY 


§ 86 


the guarantors were not made parties to an action 
to foreclose security given for the performance of 
the principal obligation, the liability of the guaran¬ 
tors may be enforced in a separate action.^^ 

When right of action arises. It has been held 
that the right to sue on a guaranty arises immedi¬ 
ately on failure of the principal debtor to meet his 
obligation according to its tenor.^O 

Loss of right of action. The right to maintain 
an action on a guaranty may be lost,^i as by facts 
constituting a waiver .22 

The transfer of a guaranty by the guarantee, as 
by the transfer of the principal obligation, carries 
with it the rights and remedies which the original 
guarantee had.23 

Statute staying action. Under a mortgage mora¬ 
torium statute so providing, actions against guaran¬ 
tors of the mortgage indebtedness are stayed equal¬ 


ly with the action on the mortgage and under a 
similar statute barring judgments for the deficien¬ 
cy after foreclosure against anyone directly or in¬ 
directly or contingently liable, an action cannot be 
brought for such deficiency against the guarantor 
of the mortgage indebtedness.^^ 

§ 86. Person Who May Sue 

a. In general 

b. Assignees 

a. In General 

Rules governing as to contracts generally, ordinarily 
apply as to who may sue on a contract of guaranty. In 
general the guaranty Is enforceable by the same person 
who can enforce the principal contract. 

The rules which govern who may sue on con¬ 
tracts generally, see Contracts §§ 518, 519, ordi¬ 
narily apply in determining who may sue on a con¬ 
tract of guaranty.^® As a general rule, a guaranty 


and water service charges levied 
against property covered by bonds 
and znortgrages, although conferring 
benefit on borough, did not create an 
actionable right in favor of the bor¬ 
ough against corporation or guaran¬ 
tors, in view of provision reserving 
all rights of action for breach of con¬ 
tract by corporation to United States. 
—^Borough of Brooklawn v. Brook- 
lawn Housing Corporation, 11 A. 2d 
83. 124 N.J.Law 73. 

19. Minn.—^Merchants' State Bank v. 
Sunset Orchard Land Co., 196 N.W. 
963, 158 Minn. 108. 

20 . N.C.—^Wachovia Bank & Trust 
Co. V. Clifton, 166 S.B. 334, 203 
N.C. 483, 84 A.L.R. 725. 

Time of accrual of liability see su¬ 
pra S 66. 

21. Bight hdld not lost 

Where guarantee had acquired 
right of action against guarantor, 
that right of action is not lost by 
the fact that guarantee entered into 
new contract with principal—Rose 
V. Ramm, 237 N.W. 60, 254 Mich. 259. 

22. Facts hSld not to constitute 
waiver 

After bank had breached guaranty 
contract to pay for goods shipped 
customer, shipper did not waive 
rights on guaranty by stopping ship¬ 
ment in transitu, or by allowing 
shipment stopped in transitu to pro¬ 
ceed after assurance of payment.— 
Ouachita Valley Bank v. De Motte, 
291 S.W. 984, 178 Ark. 52. 

23. Mo.—Lowery v. Puller, 281 S.W. 
968, 221 Mo.App. 495. 

24. N.T.—Cole V. Miller, 268 N.Y.S. 
443, 150 Misc. 32. 

Defaults as to payment of interest 

(1) Under statute to that effect, 
foreclosures, and actions against 


guarantors of mortgage debts, are 
stayed during the emergency period 
so long as there is no default as to 
payments of interest and taxes.— 
Kllnke v. Samuels, 190 N.R 324, 264 
N.T. 144, reversing 268 N.T.S. 651, 
240 App.Div. 1008, resettled 269 N.T. 

S. 912, 241 App.Div. 621. 

(2) Such statute has been held 
constitutional.—Souhami v. Pru¬ 
dence-Bonds Corporation, 270 N.T.S. 
359, 150 Misc. 602. 

(3) Statute does not prevent bring¬ 
ing of action against guarantor for 
unpaid interest.—^Black v. Metropoli¬ 
tan Casualty Ins. Co. of New Tork, 
2 N,T.S.2d 380, 166 Misc. 318—Hecht 
V. Flatto, 285 N.T.S. 949, 158 Misc. 
464, affirmed 292 N.T.S. 995, 249 App. 
Dlv. 722. 

<4) Under provision of statute 
staying foreclosure actions pending 
at time of enactment of statute, even 
though there has been a default in 
interest, where the interest is ten¬ 
dered within thirty days after pas¬ 
sage of the act, it has been held 
that both interest and costs must 
be tendered: moreover, the subse¬ 
quent tender of Interest and costs 
will entitle defendant to stay only 
a foreclosure action, and not an acr 
tion on the guaranty. In addition, 
the provision was limited to fore¬ 
closure actions pending when the act 
was passed, and was not applicable 
to subsequent actions, so that ac¬ 
tions on a guaranty, where there has 
been a default in interest, were not 
entitled to be stayed, where they 
were instituted after passage of the 
act.—Riback v. Prudence Co., 273 N. 

T. S. 508, 152 Misc. 831. 

(5) However, under an amendment 
to that effect of the provision dis¬ 
cussed supra (4), even after default 
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in interest, in a case instituted after 
passage of the act, guarantors may 
be entitled to a stay of action, al¬ 
though not to a dismissal, where 
they had tendered all interest due, 
together with costs to date, within 
20 days after commencement of ac¬ 
tion.—^Howley v. Romagna, 282 N.T. 
S. 63, 156 Misc. 59, modified on other 
grounds 282 N.T.S. 69. 

25. Statute held applicable 

A bond as collateral security for 
which an original bond and mortgage 
were assigned was not a primary ob¬ 
ligation to repay a loan, but a col¬ 
lateral bond binding obligors indi¬ 
rectly to pay existing mortgage in¬ 
debtedness, so that statutes placing 
limitation on deficiency Judgments 
during emergency period would apply 
to bar action on bond after motion 
for deficiency judgment had been de¬ 
nied in foreclosure action, where 
there had been no new loan but only 
an extension and sale of existing 
mortgage debt with new promise to 
pay debt by other persons not pre¬ 
viously bound.—Honeinnan v. Hanan, 
9 N.B.2d 970, 275 N.T. 382, affirming 
285 N.T.S. 527, 246 App.Div. 781. re- 
argument denied 285 N.T.S. 1084, 246 
App.Div. 829, affirmed 8 N.E].2d 186, 
271 N.T. 564, remittitur amended 3 
N.B.2d 473, 271 N.T. 662, vacated 
57 S.Ct 350, 300 U.S. 14, 81 L.Bd. 
476, reargument granted and remit¬ 
titur amended 8 N.E.2d 618, 274 N.T. 
490, remittitur amended 11 N.B.2d 
788 , 275 N.T. 625, appeal dismissed 58 
S.Ct 278, 302 U.S. 376, 82 L.Bd. 312. 

26. Tex.—^Toung v. Miami Bank, 
Civ.App., 161 S.W. 436. 

28 ax p 1010 note 76. 

Who may enforce surety's obligation 
see the aXS. title Principal and 
Surety $ 264, also 50 C.X p 201 
note 87-p 202 note 5. 
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goes with the principal obligation and is enforceable 
by the same person who can enforce such obliga- 
tion.27 However, this rule does not apply where 
the person who is entitled to enforce the principal 
obligation is not in possession thereof and hence, 
where the principal obligation has been transferred, 
the original obligee cannot recover thereon as 
against the guarantor.^s A person may sue on a 
guaranty which is intended for his benefit, although 
he is not named in it.30 

Who are proper or necessary parties to actions 
on guaranties is considered infra § 92. 

Guaranty under seal. In accordance with the 
rule which prevails in some jurisdictions that only 
the parties to a contract under seal can sue thereon, 
it has been held that no one but the party to whom 
a guaranty under seal was given can sue thereon,^^' 
even though it was given for the benefit of anoth¬ 


er.^2 

A pa/rty who has no interest, or only an incidental 
interest, in the performance of a contract of guar¬ 
anty is not entitled to sue thereon ;3 3 and plaintiff, 
in order to be entitled to maintain suit, must estab¬ 
lish that he is the beneficiary within the terms of 

the guaranty.34 

The principal debtor cannot by acquiring, di¬ 
rectly or indirectly, his own debt from the credi¬ 
tor maintain an action against his guarantor.35 

Guaranty payable to trustee. While there is some 
authority to the contrary,36 it has been held that 
where a guaranty is payable to a trustee for the 
benefit of bondholders or others secured thereby, 
an individual bondholder could sue on the guaranty 
in his own right,-^^ except where the guaranty ex¬ 
pressly provided otherwise ;33 and it has even been 
held that the trustee is not the proper party to sue 


27. N.T.—Security First Nat. Bank 
of Los Angeles v. Lloyd-Smith, 18 
N.T.S.2d 684, 259 App.Dlv. 220, af¬ 
firmed SI N.E.2d 922, 284 N.T. 796 
—^In re Lawyers Westchester Mort¬ 
gage & Title Co., 26 NT.S.2d 676. 

175 Misc. 486, affirmed 29 NT.S. 
2d 721, 262 App.Div. 878, appeal 
granted 30 NY.S.2d 29, 262 App. 
Dlv. 964, Teversed on other grounds 
41 N.R2d 449. 288 NT. 40. 

NQ—Greene County v. National 
Bank of Snow Hill, 137 S.B. 598, 
193 NC. 624. 

28 C.J. p 1011 note 77. 

'Holder of flrtit mortgage honds is 
proper party to maintain suit against 
guarantors agreeing to use of bonds 
by trustee in purchase of property.— 
Walker v. McNeal, 269 P. 395, 132 
Okl. 40. 

28. NT.—Security First Nat. Bark 
of Los Angeles v. Lloyd-Smith,' 18 
NT.S.2d 584, 269 App.Div, 220. af¬ 
firmed 31 NB.2d 922, 284 NT. 795 
—^In re Lawyers Westchester Mort¬ 
gage & Title .Co.. 26 NT.S.2d 676. 

176 Misc.. 485, affirmed 29 NT.S. 
2d 721, 262. App.Dlv, 878, appeal 
granted 80 NT.S.2d 29, 262 App. 
Div. 964i reversed on other gjrounds 
41 NB.2d 449, 288 NT. 40, 

29. CaL—^Ellison v. Henion, 190 P. 
793, 183 Cal. 171. 

28 C.J. p 10X1 note 78. 

30. S.C.—Fain v. Manos, 71 S.B. 464, 
89 S.C. 64, 

28 C,J. P 1011 note 79. 

31. DeL—Jones v. Buck, 90 A. 86, 27 
DeL 546. 

28 dj. p 1011 note 81. 

32; B.I.—Woonsocket Rubber Co. v. 

42 A. 512, 21 R.I. 146. 

^^‘^t^^os^^waite y. Minor, 142 


Suit for BUbcontraotor’s creditors 
A federal post oflSLce building con¬ 
tractor cannot maintain action on 
behalf of subcontractor's creditors 
for breach of contract guaranteeing 
subcontractor's payment of all bills 
for labor and material, In absence of 
anything in guaranty contract to In¬ 
dicate that it was made for benefit 
of such creditors, between whom and 
guarantor there is no privity of con¬ 
tract.—Western Const. Co. v. Austin, 
99 P.2d 932, 8 Wash.2d 68. 

34. Ky.—^Ford v. Consolidated Gro¬ 
cery Co., 17 S.W.2d 448, 229 Ky. 
610. 

35. N.T.—^Paul Bernard, Inc. v. 
Kaufman, 179 NT.S. 697. 

28 C.J. p 1011 note 84. 

36. Third pairty beneficiary rule In- 
applioable 

Individual holders of bonds se¬ 
cured by trust deed were not enti¬ 
tled to maintain suit on collateral 
bond# guaranteeing to trustee “for 
benefit of bondholders” punctual pay¬ 
ment of Interest on bonds, under 
third-party beneficiary rule.—Barratt 
V. Greenfield, 9 A.2d 188, 137 Pa.Su- 
per, 310. 

37. Ill.—Chicago Title & Trust Co. 
V. Cohen, 1 NB.2d 717, 284 IlLApp. 
181. 

PfiL—^In re Leonard's Estate, 22 A. 2d 
676, 843 Pa. 198. 

Reason for rule 

(1) Being attached to bond and be¬ 
coming a part thereof gruaranty was 
obviously made for benefit of whom¬ 
soever might become real pajrty in 
interest—^Aiton v. Slater, 299 NW. 
149, 298 Mich. 469. 

(2) Provision ^ in. guaranty that 
payment be made through trustee 
simply means th&t ttustee was agent 

g r guarantor to receive money and 
isbursd ft, and is not controlling.— 
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Borker v. Bendix. 6 NB.2d 312, 288 
IlLApp. 260. 

After trustee’s declaration of default 
Where defendant guaranteed 
prompt and punctual payment of 
bond and Interest when due either 
by “lapse of time” or by any provi¬ 
sion of trust deed, and expressly au¬ 
thorized bringing of suit against him 
to enforce his liability, a holder of 
such bonds could maintain suit on 
such guaranty against defendant in¬ 
dividually, after trustee of bond is¬ 
sue had declared it du^ for default 
and started foreclosure, although 
right to foreclose trust deed in ad¬ 
vance of due date was exclusively in 
trustee and bonds expressly provided 
that officers of corporation should 
not be liable thereon.—Seebirt v. 
Ritholz, 282 IlLApp. 392. 

38. Wis.—^First Trust Co. in Osh¬ 
kosh V. Maxcy, 282 NW. 81, 229 
Wis. 284. 

Provision in bond 

Where bond provided that guaran¬ 
ty formed part of trust deed and 
both instruments constituted one 
contract, bond referred to trust deed 
as defining bondholders' rights, and 
trust deed provided that all bond¬ 
holders accepted bonds agreeing that 
every right of action at law or in 
equity was vested exclusively in 
trustees, individual bondholder was 
not entitled to maintain action 
against guarantor, since bondholder 
had. notice that trust deed, bond, and 
guaranty were all parts of one and 
the same contract.—Levenberg v. 
Skouras, 288 NT.S. 483, 248 App.Div. 
629. 

Conditional on trustee’s failure 
A provision in trust agreement se¬ 
curing bonds that bondholders could 
maintain action to enforce agreement 
only if trustee unreasonably failed to 
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to enforce the guaranty.Where a bondholder has 
deposited his bonds with a bondholders* committee, 
under an agreement to that effect only the commit¬ 
tee may maintain action to enforce the guaranty, 
and the bondholder cannot maintain a separate ac¬ 
tion.^® It has been held that a successor trustee 
may maintain an action on a guaranty given to a 
trustee even though the guaranty contained no pro¬ 
vision for the succession of trustee, where the guar¬ 
anty was executed contemporaneously with the 
bonds and was in effect an original obligation con¬ 
stituting part of the bonds.**! 

b. Assignees 

While a different rule has been foliowed under the 
common law, It is usually held, under statutes and rules 
of practice to that effect, that an action on a guaranty 
may be maintained by an assignee of the guaranty In 
his own name. 

Where the common-law rule against the assigna¬ 
bility of a guaranty still prevails, see supra § 42, 
an action on a guaranty, even though the principal 
contract is assignable, may not be maintained by 
anyone except by or in the name of the party with 
whom the contract of guaranty was made, as the 
original party in interesf.^^ However, as also ap¬ 
pears supra § 42, in most jurisdictions the common- 
law rule has been modified by statute or decisions 
so that a guaranty is now regarded as assignable 


with the principal obligation; and under the stat¬ 
utes and rules of practice in many jurisdictions, 
which permit an action to be maintained by the as¬ 
signee of a chose in action or by the real party in 
interest, an assignee of a guaranty .may sue thereon 
in his own name.**^ 

The right of assignees of choses in action gen¬ 
erally to sue is considered in Assignments §§ 123- 
128. 

Guaranty of bill or note. It has been held that 
the transferee of a guaranty of a note or bill con¬ 
tained in a separate instrument may not sue in his 
own name.^^ 

In some jurisdictions the transferee of negotiable 
paper with a guaranty indorsed thereon may sue 
on the guaranty in his own name.^5 In other ju¬ 
risdictions such action on the guaranty may be 
brought only by, or in the name of, the payee of 
the instrument and this rule has been held to 
apply whether the guaranty is indorsed on the note 
by the payee^*^ or by a third person,^® or whether it 
is a general guaranty of payment,^^ or a guaranty 
of collection indorsed on a note payable to a per¬ 
son named or to bearer.^O 

Guaranty of bond. It has been held that the as¬ 
signee of a bond, together with a guaranty for the 


act for sixty days, and that all pro¬ 
ceedings for the enforcement. of se¬ 
curity should be Instituted, by trus¬ 
tee, precluded bringing of action at 
law by bondholder on guaranty guar¬ 
anteeing payment of principal and 
interest of bonds unless trustee 
should have unreasonably failed for 
at least sixty days to act in matter. 
—^Pirst Trust Co. In Oshkosh v. Max- 
cy, 282 N.W. 81, 229 Wis. 284. 
Quaranty enforceable by holder 
Purchaser of bonds from trustee 
under deed cannot hold guarantor on 
instrument held by trustee which by 
its terms was enforceable ooaly by 
one holding it—^Martin v. Sparrow, 
258 IlLApp. 482. 

39. N.Y.—Security First Nat Bank 
of Ijos Angeles v. Lloyd-Smlth, 18 
N.T.S.2d 684, 259 App.Div. 220, af¬ 
firmed 81 N.B.2d 922, 284 N.T. 796. 
Not real party In Interest. 

Where trustee was entitled under 
trust indenture to enforce origrinal 
obligation as against princip^ debt¬ 
or, but trustee did not, have ^posses¬ 
sion pf bonds issued under indenture, 
aiid there was no explipit lah^age 
in indenture or guaranty of 'pajnnent 
endowing trustee with power to en¬ 
force guaranty nor any language re- 
auirlng* bondholders to defer to trus¬ 
tee in enforcement of guaranty pbr 


ligations, trustee was not the “real 
party in interest” and could not 
maintain action to enforce guaranty. 
—Security First Nat Bank of Los 
Angeles v. Liloyd-Smith, supra. 
Provision limiting bondholder’s right 
to sue 

It has been held that since trus¬ 
tee has no right of action against 
guarantor, but only against prin¬ 
cipal obligor, bondholder must be en¬ 
titled to sue, since to hold otherwise 
would mean that no one could en^ 
force guaranty; and this is so even 
though guaranty provided that bondr 
holders accepted provisions of trust 
agreement securing bonds, cmd trust 
agreement provided that trustee rath¬ 
er than Individual bondholder should 
sue on bonds or. under agreement 
except on certain conditions.—Riback 
v. Prudence Co., 273 N.Y.S. 608, 162 
Misc. 831. 

40. Cross complaint by bondholder 
guarantor 

. In action on gnarapty of bonds by 
bondholders' committee acting under 
bondholders’ . agreement providing 
that no separate action should. be 
taken by depositor of . bonds with 
committee,, defendant < guarantor 
could not file cross complaint on 
guaranty on account of bonds depos¬ 
ited by him with committee.—Thorpe 
v.‘ Story, 73 P.2d 1194, 10 Cal.2d 104. 
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41. IlL—City Nat. Bank & Trust Co. 
V. Burnham, 17 N.E.2d 6P6, 297 Ill. 
App. 211. 

42. Pa.—Campbell v. Lacock, 40 Pa. 
448. 

28 C.J, p 1011 note 87. 

43. U.S. 7 -Wlng Sc Bostwlck Co. v. U. 
S. Fidelity & Guaranty Co., C.C. 
N.Y., 150 F. 672. 

28 C.J. p 1011 note 88. 

44L Mass.—Gamwell v. Pomeroy, 121 
Mass. 207. 

28 C.J. p 943 note 33. ■ 

46. Md.—Murphy v. Stubblefield, 108 
A. 523, 135 Md. 168. 

28 C.J. p 944 note 42. 

46. Mass.—^Bdgerly v. Liawson, 67 N. 
E. 1020, 176 Mctss. 651, 51 Li.R.A. 

- 432 

28 C.J. p 944 note 44. 

47. ■ Conn.—^Bissell v. Gowdy, 31 
Conn. 47. 

28 C.J. P 945 note 45.> 

43. Mass.—^True v. Puller, 21 Plok- 
140. 

28 .C.J, p 945 note 46. 

49. Me.—Springer v. Hutchinson, 19 
. Me. ’359. 

Mdss.—^True v. Puller, '21 Pick. 140. 

56. Pa.—McDoal v. Yoemans, 8 
Watts 861. 



OUARANTY 


38 C.J.S. 


§ 86 

payment thereof, may not sue in his own name, but 
suit may be instituted in the name of the assignor 
for the use of the assignee.®^ However, it has also 
been held that the holder of bonds payable to bear¬ 
er, with a guaranty indorsed thereon or attached 
thereto, may sue in his own name,®^ at least under 
a statute authorizing action by a third party bene¬ 
ficiary, and that a holder of a coupon detached 
from a bond may sue the guarantor of interest on 
the bond in his own name.®^ 

Guaranty of rent It has been held that the as¬ 
signee of a guaranty for the pa 3 rment of rent may 
sue in his own name,®® unless the instrument which 
contains the guaranty also contains other covenants 
which are not assignable.®® 

Letter of credit. It has been held that the as¬ 
signee of a general letter of credit under seal may 
not sue in his own name.®*^ 

§ 87. Conditions Precedent 

Before action may be brought against the guarantor 
all conditions precedent must be complied with. 

Before an action may be brought against the 
guarantor to enforce the guaranty all conditions 
precedent must be complied with.®® Before securi¬ 
ties deposited by the guarantor may be sold the 
guarantor must be served with a summons and be 


given an opportunity to appear and defend.®® 
Where the principal contract contains conditions 
precedent to the commencement of an action against 
the principal debtor, such conditions are not ap¬ 
plicable to action by the guarantor, since he is not 
a party thereto.®® It is a condition precedent to the 
bringing of suit to enforce a gfuaranty that the ex¬ 
tent of the liability be determinable.®^ 

Conditions precedent to the liability of the guar¬ 
antor on the guaranty, such as conditions contained 
in the guaranty, the exercise of due diligence in en¬ 
forcing the claim, the making of a demand on the 
principal, and the giving of notice to the guarantor 
of the principal's default, are considered supra §§ 
S<>-66. 

Necessity of tender of property or security. A 
purchaser seeking to recover the amount paid for 
property from the gfuarantor, because the vendor 
lacked title, must ordinarily, as in actions for re¬ 
scission, offer to restore the property as a condition 
precedent to such action,®® unless deprivation of 
such property by paramount title makes restitution 
impossible or useless;®® but in an action on the 
guaranty for damages, and not for rescission, it is 
not necessary that the guarantee tender the guaran¬ 
teed instrument and mortgage to the guarantor,®^ 
unless the guaranty so provides;®® nor, where the 


61- Pa.—Beckley v. Eckert, 8 Pa. 
292. 

28 C.J. p 945 note 54. 

52. Mich.—^Aiton v. Slater, 299 N. 
W. 149, 298 Mich. 469. 

28 C.J. p 945 note 55. 

53. Statute retroactively applied 
Mich.—Alton V. Slater, 299 N.W. 149, 

298 Mich. 469. 

54. Tenn.—^Taylor v. Memphis & C. 
R. Co., 11 Liea 186. 

65. Cal—^Reios v. Mardis, 122 P. 

1091, 18 CalApp. 276. 

28 C.J. p 942 note 20. 

Transfer of reversion 
Where there Is a transfer of the 
reversion, the liability of a guarantor 
or surety of the tenant is enforceable 
by the grantee in his own name.^ 
Allen V. Culver, 3 Den., N.T., 284— 
36 C.J. p 306 note 77. 

56. HL—Potter v. Gronbeck, 7 N.E. 
586, 117 m. 404. 

28 C.J. p 943 note 21. 

57. Pa.—Aldiicks v. Higgins, 16 
Serg. & R. 212. 

58. Cal.—Ingalls v. Bell, 110 P.2d 
^ 1068, 43 CaLApp.2d 356. 

Conditions precedent to actions 

against surety see the C. J.S.' title 
. ;Prin<4i^ ^.and Surety §S 251-258, 
alib 60 XU. i 192 note 18-p 194 
note 46. 


Matters held not conditions prece¬ 
dent 

(1) It is not a condition prece¬ 
dent to recovery on a guaranty that 
the creditor assign all his rights 
against the debtor to the guarantor. 
—^Ingalls V. Bell, supra. 

(2) Where the guarantee deposited 
corporate bonds with the guarantor, 
who converted them to his own use, 
acquiring stock in new corporation 
in exchange therefor, it is not a con¬ 
dition precedent to action on the 
guaranty that the guarantee sue for 
the stock or proceed against the 
new corporation.—^Irving v. Irwin, 24 
P.2d 215, 133 CaLApp. 874. 

59. m.—^People ex rel. Nelson v. 

Depositors State Bank, 87 N.E.2d 

326, 877 IlL 602. 

GO. Arbitration 

Guarantor’s plea of failure to ar¬ 
bitrate, as required by contract be¬ 
tween moving picture exhibitor and 
distributor, before latter sued ex¬ 
hibitor and guarantor for balance 
due thereunder, was properly disre¬ 
garded as raising question not aris¬ 
ing between parties to, or under, con¬ 
tract.—Jones V. Fox Film Corpora¬ 
tion, C.C.ATex., 68 F.2d 116. 

61. Balance due on mortgage debt 

Mortgagee,, procuring confessed 
Judgment on . judgment note securing 
guaranty of mortgage, the guaranty 
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being to pay the deficiency after the 
credit of the purchase money less 
the accrued interest, costs, and ex¬ 
penses of the foreclosure, could not 
proceed against gruarantors of mort¬ 
gage debt until balance due was de¬ 
termined by foreclosure, sale there¬ 
under, payment of price, and audi¬ 
tor’s report,—^Mayers v. Krawshaar, 
170 A 762, 166 Md. 169. 

62. Wyo.—^Hawkins v. Stolfers, 276 
P. 462, 40 Wyo. 226, rehearing de¬ 
nied 278 P. 76, 40 Wyo. 226. 

63. Tender of unpaid purchase price 
uaneoessary 

Vendor, if evicted under paramount 
title, need not tender purchase price 
unpaid before suing guarantors for 
portion paid, since the law requires 
nothing useless.—Hawkins v. Stof- 
fers, supra. 

64i Wis.—^Hasten v. G. A Zuehlke 
Mortg. Doan Co., 262 N.W. 162, 218 
Wis. 555—O’Neill v. Russell, 212 
N.W. 278, 192 Wis. 141. 

65. SufOlolency of tender; sale of in¬ 
strument 

WTiere contract guaranteeing pay¬ 
ment of corporate realty bonds re¬ 
quired that bonds be surrendered un¬ 
canceled and assigned to guarantor 
as ’’condition precedent” to payment, 
mere tender of the bonds to guaran¬ 
tor by holder and request for per¬ 
formance of the guaranty was not 
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guarantor deposited collateral security for the per¬ 
formance of his obligation, is it necessary that the 
guarantee tender such collateral before bringing suit 
on the guaranty.®® It is not a condition precedent 
that a guarantee who had repossessed the property 
sold should tender the property to the guarantor 
who had guaranteed the payment of the purchase 
price.®*^ 

Accounting. Where the transaction between the 
principal and creditor is a case of mutual accounts 
or involves circumstances of great complication, an 
accounting may be required as a condition precedent 
to an action on the guaranty,®® but not where the 
transaction involves merely the loan of a definite 
sum of money and the payment of a certain sum 
in satisfaction thereof.®® Where a bank took over 


the alfairs of an insolvent bank, and agreed to ac¬ 
count to the officers, directors, and stockholders of 
the insolvent bank, who had guaranteed it against 
loss, the bank occupies the position of trustee in its 
relation to the guarantors and is bound to render 
an accounting before proceeding against them.7® 

§ 88. Defenses 

A defense nnust be germane to the cause of action 
and must present a legal reason why the guarantee should 
not recover. In general, any defense available to the 
principal Is available to the guarantor. 

It may be stated generally that, in order that any 
matter may constitute a good defense to an action 
on a guaranty, it must be germane to the cahse of 
action pleaded and present a legal reason why the 
guarantee should not recover.*^^ 


sufficient, but holder was required 
to keep the tender good in order to 
comply with the condition precedent; 
moreover, where gruarantor denied 
liability on its guaranty contract, 
certificate holder could sue guaran¬ 
tor on its contract or could realize 
what it might on the certificates 
bv sflle or somf» other method, but it 
could not do both if the doing of one, 
such as by sale of certificates, ren¬ 
dered it unable to comply with '*con- 
dltion precedent” that certificates 
presented for payment be surrendered 
uncanceled and assigned to guaran¬ 
tor; and, where guarantor denied lia¬ 
bility on ground of prior payment, 
its refusal to perform its covenant of 
guaranty was not a “waiver” of its 
right of subrogation to the security 
for the debt so as to entitle holder 
to sell certificate allegedly to pro¬ 
tect itself from loss, and, thereafter, 
to sue on the guaranty contract with¬ 
out complying with the condition 
precedent—C. T. C. Inv. Co. v. Lon¬ 
don & Lancashire Indemnity Co. of 
America, C.C.A.I11., 116 F.2d 741, 
eg. N.Y.—Robertson v. Sully, 87 N. 
T.S. 935, 2 App.Div. 162, reversed 
on other grounds 62 N.B. 668, 157 
N.T. 624. 

67. Finance oorpozation taking au¬ 
tomobile buyer’s note with seller 
guaranteeing payment was not obli¬ 
gated to tender repossessed automo¬ 
bile before suing seller.—General Mo¬ 
tors Acceptance Corporation v. Cal¬ 
houn Chevrolet Co., 129 So. 168, 14 
La.App. 26$. 

68. Cal.—Union Trust Co. v. Dickin¬ 
son, 167 P. 615, 30 CaLApp. 91. 

69. Cal.—Union Trust Co. v. Dickin¬ 
son, supra. 

70. S.C.—Farmers' & Merchants* 
Nat Bank of Lake City v. Foster, 
129 S.1S. 629, 132 S.C. 410. 

7L Wash.—Taylor v. Howard, 126 
P. 423, 70 Wash. 217. 

28 C.J. P 1014 note 27. 

Defenses in actions against surety 


see the C.J.S. title Principal and 

Surety §S 254-266, also 60 C.J. P 

194 note 47-p 196 note 67. 

Iffatters not oonstitnting defenses 

(1) Economic depression does not 
constitute equitable defense to action 
to enforce liability of guarantor of 
note.—^Loeb v. Christie, 57 P.2d 1303, 

6 Cal.2d 416. 

(2) That holder of bonds acquired 
them at very little cost did not re¬ 
sult in any defense or offset in favor 
of guarantors of bonds.—Winter v. 
Trepte, 290 N.W. 699, 234 Wis. 193. 

(3) Defenses under Negotiable In¬ 
struments Law were not available to 
automobile dealer indorsing purchas- 

I ers’ notes and guaranteeing repay- 
j ment of advances thereon.—Midwest 
Commercial Credit Co. v. Meyers, 231 
N.W. 49, 261 Mich, 16. 

(4) Relationship to trust of per¬ 
sons Interested in collection agency 
employed by trust to collect custom¬ 
er’s accounts and their compliance 
with state laws were immaterial as 
regards liability of guarantor for 
customer’s repayment of ' advances. 
—^Zimetbaum v, Berenson, 166 N.E. 
719, 267 Mass. 250. 

(6) In action against guarantor 
for deficiency resulting from sale 
of conditionally sold truck, defense 
that guarantee delivered truck to 
guarantor for* resale on warranty, 
that guarantor sold truck to condi¬ 
tional buyer, and that warranty was 
breached was held defective, because 
it did not show that warranty was 
made to the conditional buyter.—Dia¬ 
mond T Motor Car Co. v. Eucker, 160 
A. 41, Id N.J.Misc. 814. 

(6) Defense that owner of bonds 
had improperly accelerated maturity 
of portion of bonds was not available 
to guarantor in suit on guaranty, 
where his liability was limited to five 
thousand dollars, guaranty covered 
each of bonds, and bonds to amount 
of more than five thousand dollars 
had matured prior to bringing of 
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suit.—Chicago Title & Trust Co. v. 
Cohen, 1 N.E.2d 717, 284 IlLApp. 181. 

(7) In bondholder’s action on guar¬ 
anty of payment of mortgage bonds, 
communication from superintendent 
of banks was held insufficient to sus¬ 
tain defense that banking board is¬ 
sued regulations restricting pay¬ 
ments by guarantor, board alone, not 
superintendent, having power under 
statute to formulate regulation.'s.— 
Riback v. Prudence Co., 273 N.Y.S. 
608, 152 Mlsc. 331. 

(8) Guarantor of note could not 
avail herself of defense that note 
was executed as part of agreement 
by which payee was to take over 
management of maker’s business, 
€tnd that payee diverted money which 
should have been applied to payment 
of note, where guarantor was not 
informed of such arrangement when 
her signature was procured, maker 
did not offer such defense, and Jury 
impliedly found that no such ap-ree- 
ment was made.—California Standard 
Finance Corporation v. Cornelius 
Cole, Limited, 60 P.2d 1054, 9 CaL 
App.2d 573. 

(9) Where stockholder in corporate 
mortgagor entered into agreements 
with second mortgagee whereby 
stockholder guaranteed carrying 
charges and general operating ex¬ 
penses of mortgaged apartment 
building, to keep first mortgagee sat¬ 
isfied, negotiations of second mort¬ 
gagee with first mortgagee after 
stockholder’s estate, on his death, 
disclaimed liability under agree¬ 
ments, did not preclude second mort¬ 
gagee’s enforcement of agreements 
against stockholder’s executors, as 
against contention that second mort¬ 
gagee was guilty of bad faith; more¬ 
over, the stockholder and the sec¬ 
ond mortgagee were not “Joint ven¬ 
turers” or “fiduciaries," as respects 
whether second mortgagee’s negotia¬ 
tions with first mortgagee precluded 
his enforcement of agreements 
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In general, the guarantor may set up any de¬ 
fense that would have been available to the princi¬ 
pal obligor, against the guarantee,'^2 at least where 
they are both sued in the same action and, on the 
other hand, matters relating to the principal con¬ 
tract and its performance which would not be avail¬ 
able as defenses to the principal, are generally un¬ 
available to the guarantor.74 However, the guar¬ 
antor cannot assert as a defense matters affecting 
the liability of the principal which are personal to 
the principal.76 The guarantor's lack of capacity 
to enter into the contract may validly be asserted 
as a defense.*^® 

# 

Many matters of defense involving questions re¬ 
lating to the essential elements of the contract of 
guaranty or to its termination, or performance or 
breach, have been heretofore considered in connec¬ 
tion with the general treatment of such questions, 
as, for example, matters relating to offer and ac¬ 


ceptance, see supra §§ 9-14, the validity of assent, 
see supra §§ 29-32, the invalidity of the principal 
contract, see supra §§ 16, 17, and the default of the 
principal and steps to fix the guarantor’s liability, 
see supra §§ 59-66. 

Application of rules. Applying the rules stated 
above, it has been held that a breach of contract on 
the part of the guarantee may constitute a de¬ 
fense,unless the guarantor has waived such de¬ 
fense,or is estopped to set up such defense by 
reason of his own failure to perform a condition of 
the contract,79 or by reason of some other act of 
estoppel on his part.®® 

However, the guarantor cannot set up a breach 
of contract or duty, on the part of the guarantee 
to other parties, where such others are not before 
the court nor can he set up matters arising out 
of a separate and distinct contract from that sued 
on;®2 nor can he set up the principal’s failure to 


against stockholder's executors.—^In 
re Campbell's Estate, 1 lT.T.S.2d 726, 
165 Misc. 808. 

(10) Other matters see 28 CJ. p 
1014 note 27 [a]. 

72. Cal.—Anderson v. Shaffer, 277 P. 
185, 98 CaLApp. 457—Grace v. 

Cronlnger, 206 P. 180, 66 C^JaLApp. 
659. 

NT.T.—100 Parkway Road v. Johns- 
Manville, Inc., 14 K.T.S.2d 830, 258 
App.Div. 736, affirmed 84 N.B.2d 
906, 285 N.Y. 747. 

28 C.J. p 1014 note 28. 

Beason for rule 

If guarantee has no cause of ac¬ 
tion against principal, there could 
be no obligation on part of guaran¬ 
tors to pay; in other words, liability 
of guarantors can arise only in the 
event that breach of duty owed by 
principal to guarantee is shown.— 
Stlfel Estate Co. v. Celia, 291 S.W. 
515, 220 Mo.App. 657. 
aidvaiLces not znade as alleged 
In action against debtor and guar- 
mtor, fact that advances represent¬ 
ed by notes sued on were not made 
as alleged is matter of defense.—^Ex- 
shange Nat. Bank v. Hollomon Bros., 
L28 So. 282, 170 La. 477. 

rs. N.Y.—B. Zatinsky & Son v. Lou¬ 
is L. Schwartz & Co., 212 N.T.S. 

129, 126 Misc. 213. 

TAm Cal.—Grace v. Cronlnger, 206 P. 

130, 56 C^App. 669. 

MEatters held unavailable as defenses 
(1) Defense that contract was in¬ 
valid because mailed on Sunday, if 
isavailable to principcU, was unavail- 
fcble to guarantors.—J. R. Watkins 
V. HIU. 108 So. 244, 214 Ala. 607. 

’ .<2)' Pefrsohs guaranteeing rent 
3duld not asseiTt as defense lessor's 
BaHUre make repairs for which 


lessor was not liable to principaL— 
Stlfel Estate Co. v. Celia, 291 S.W. 
516, 220 Mo.App. 667. 

(3) Guarantor of Indebtedness also 
secured by mortgage could not claim 
foreclosure void because mortgagee 
became purchaser as permitted by 
mortgage.—International Trust Co. v. 
Suzui, 81 Hawaii 34. 

(4) That principal was enjoined 
from using proposed building as ga¬ 
rage wan held no defense to action 
on guaranty bond for erection of 
building.—^Purdy v. Massey, 159 A. 
545, 306 Pa. 288. 

(6) Landlord's reletting of prem¬ 
ises abandoned on lessee's bankrupt¬ 
cy, in order to make use of premises 
and mitigate damages, did not pre¬ 
clude landlord from recovering rent 
from lessee's guarantors under guar¬ 
anty attached to lease.—^Liskovsky 
V. Blau, 176 A. 562, 114 N.J.Law 324. 

75. CaL—^Anderson v. Shaffer, 277 P. 
186, 98 CaLApp. 467- 

75. Mental Incompetenoe; resois. 
Bton 

Guarantor's administratrix could 
defend action on not€^ on ground that 
guarantor was mentally incompetent 
to enter Into contract without first 
formally rescinding contract, guar¬ 
anty being purely one of accommo¬ 
dation, and there being nothing to re¬ 
turn as prerequisite to right to re¬ 
scind.—^Mundorfl v. Hamm, 226 P. 
$20, 66 CaLApp. 658. 

77- Wash.—^Merchants' Bank of C!an- 
ada V. Sims, 209 P. 1113, 122 Wash. 
106- 

28 C.J. p 1014 note 30. 

78. Aoknowledgment of aocoimt 
That sales by plaintiff were not 
sales but agency contract, and that 
plaintiff breached such contract, was 
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no defense to action on continuing 
guaranty where guarantor acknowl- - 
edged account.—^Devoe & Reynolds 
Co. V. Loup, 129 So. 450, 14 La.App. 
312. 

79. Ill.—Piano Mfg. Co. v. Parmen- 
ter, 30 IlLApp. 569. 

N.Y.—^Van Rensselaer v. Miller, La- 
lor 237. 

8a Miss.—Johnson v. Jones, 21 
Miss. 530. 

28 C.J. p 1014 note 82. 

8L Ill.—^Rock Island State Bank v. 

Bryan, 186 IlLApp. 207. 

82. N.Y.—Knickerbocker Trust Co. 

V. Condon, 133 N.Y.S. 95, 147 App. 
Div. 871, afllimed 106 N.E. 1035, 212 
N.Y. 613. 

Pzinolpal’s independent cause of ac¬ 
tion 

A guarantor sued on his obligation 
cannot avail himself of an independ¬ 
ent cause of action existing in favor 
of his principal as a defense.—Grill 
V. Driad Const Corporation, 84 N.Y.S. 

2d 593. 

Talldity of contract preceding note 
Guarantor of promissory note was 
not entitled to attack validity of 
original contract pursuant to which 
note was given, since guarantor's lia¬ 
bility depends entirely on guaranty 
contract—Stavnow v. Winfree, 278 
P. 905, 99 CaLApp. 566. 

Breach, of warranty to guarantor 
If guarantee breached a warranty 
given to guarantor, latter would have 
right of action for such breach 
against guarantee, but this would 
arise from a separate, distinct, and 
independent cause of action from the 
action on the guaranty, and would 
not be a defense thereto.—^Diamond 
T Motor Car Co. v. Eucker, 160 A. 
41, 10 N.J.Misc. 814. 



88 C.J.S. 


GUARANTY 


§ 89 


comply with the contract nor can he take ad¬ 
vantage of his own negligence nor is it a de¬ 
fense to the guarantor that the guarantee suffered 
no damage from the principal’s default.85 It has 
hcen held that the guarantor cannot assert the guar¬ 
antee’s breach of the implied warranty of the goods 
sold;*® and that failure of consideration as to the 
principal contract does not constitute a defense for 
guarantor.**^ 

It is a good defense to an action on a guaranty 
of payment of goods purchased by the principal that 
the seller fraudulently induced the principal to buy 
rnnre than he needed and to dispose of the goods 
without regard to the financial responsibility of 
subsequent buyers.** 

Statutes as to defenses. Under statute providing 
that the foreclosure of a mortgage barred any fur¬ 
ther action on the mortgage debt unless persons 
liable for the debt were made parties to the fore¬ 
closure, the failure to make the guarantor of a 
mortgage debt a party to the foreclosure constitutes 
a valid defense-in an action against the guaran¬ 
tor.** Under a statute to that effect, where the sig¬ 


nature of the guarantor was proved after he had 
denied the genuineness of the signature, all other 
defenses are barred.** 

§ 89. - Set-Off 

A guarantor may set off any valid claim he has 
against the guarantee arising out of the ouaran+v; but 
he may not ordinarily set off a claim of the principal 
against the guarantee unless xhj principal is a (>a.ty co 
the action. 

A guarantor, when sued on the contract of guar¬ 
anty, may ordinarily set off any valid claim he. has 
against the guarantee, arising out of the contract 
of guaranty;*^ but not a claim arising out of a sep¬ 
arate and distinct transaction.*^ Where a person 
guarantees a portion of the contract price if the're¬ 
mainder of the goods on an order are delivered, 
and the goods are delivered and accepted, the guar¬ 
antor cannot avail himself of defects in the goods 
as an offset.** 

Set-off of principal's claim. In an action against 
the principal and guarantor jointly, a claim exist¬ 
ing in favor of the principal may be set off against 
the demand of the creditor or obligee,*^ unless the 


53. Cal.—Mannix v. Wilson. 123 P. 
981. 18 Cal.App. 596. 

54. Mich.—Union Trust Co. v. Par¬ 
ker, 232 N.W. 360, 261 Mich. 630. 

OnaraxLtor as officer of principal debt¬ 
or 

(1) Corporate director could not 
defend suit on guaranty on grround 
that paper hypothecated by his cor¬ 
poration was in violation of trust 
agreement, or that corporation was 
guilty of fraud on plaintiff.—^Union 
Trust Co. V. Parker, supra. 

(2) Defendant who personally 
guaranteed notes prepared and exe¬ 
cuted by himself as president of 
payor corporation could not urge 
that notes imposed more onerous 
burdens on him than were provided 
for in the contract of guaranty.— 
Globe American Corporation v. Mil¬ 
ler, 131 S.W.2d 340, 284 Mo.App. 253. 
85. Cal.—Lewin v. Hanford, 169 P. 

242, 35 Cal.App. 36. 

28 C.J. p 1014 note 36. 

^ Ala.—Scharnagel v. Furst, 112 
So. 102. 215 Ala 628. 

- Xteason for nUe is that guarantor 
is not a party to the warranty.— 
Jarecki Mfg. Co. v. Hinds, Tex.Civ. 
App., 295 S.W. 274, error dismissed, 
Com.App., 6 S.W,2d 343. 

*87- Ala—Scharnagel v. Purst, 112 
So. 102. 215 Ala 528. 

Sa S.C.—J. R. Watkins Co. v. Ste¬ 
phens, 142 S.E. 245, 144 S.C. 125. 
89. Foreclosure of other mortgagres 
Guarantors of third mortgage note 
were not “necessary parties” to ac¬ 
tion by holder of all three mortgages 


for foreclosure of first and second | 
mortgages, and hence holder's fail¬ 
ure to make guarantors parties to 
such action did not bar holder of its 
right . of action against guarantors 
under this statute.—Bristol Bank & 
Trust Co, V, Broderick, 189 A, 455, 
122 Conn. 310. * 

90. La.—Brandin Slate Co. v. Ben¬ 
nett, 190 So. 342, 193 La. 89. 

9L N.D.—First International Bank 
V. Belseker, 176 N.W. 637, 48 N.D. 
446. 

28 CJ. p 1014 note 37. 

Set-off by surety see the C.J.S. title 
Principal and Surety §§ 267-260, 
also 50 C.J. p 195 note 68-p 196 
note 2. 

Time when claim arises 

(1) The right of guarantor of first 
mortgage bond certificate to set-off 
to extent of securities which holder 
of certificate might receive in reor¬ 
ganization proceedings with respect 
to certificate, pursuant to an agree¬ 
ment between guarantor and certifi¬ 
cate holders, would not be considered 
where at time of suit holder of cer¬ 
tificate had not received any of se¬ 
curities.—^Black V. Metropolitan Cas¬ 
ualty Ins. Co. of New York, 2 N.Y.S. 
2d 380, 166 Misc. 318. 

(2) As automobile dealer was en¬ 
titled to offset amount of his money, 
held by finance company as security 
for performance of his obligation on 
guaranty of payment of automobile 
mortgages sold to company by him, 
against such obligation, he was not 
precluded from recovering such 
amo>unt by cross action in company's 
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suit for balance due under guaranty 
on ground that his demand therefor 
was premature, where there had been 
no dealings between him and com¬ 
pany for two years before trial.— 
Franzen v. Universal Credit Co., Tex. 
Civ.App., 132 S.W.2d 148, error dis¬ 
missed, judgment correct. 

Costs and expenses of litigation 
Expenses of litigation, instigated 
and carried through by the guaran¬ 
tor for his own benefit in an attempt 
to collect the debt from the princi¬ 
pal debtor in favor of the creditor, 
cannot be set up as a counterclaim 
in an action against him by the 
creditor on the guaranty.—^I^vis v. 
McEwen Bros., Mont., 193 F. 805, 113 
C.CA. 229. 

92: N.T.—^Knickerbocker Trust Co. 
V. Condon, 133 N.Y.S. 96, 147 App. 
Div. 871, affirmed 106 N.B. 1036, 
212 N.Y. 613. 

Indorser’s Interest in estate 

That holder of note indorsed by 
son made testamentary direction to 
offset debts due from children 
against their respective shares was 
no defense to guarantor. Moreover, 
where advancements with which son 
indorsing note was chargeable ex¬ 
ceeded legacy from father as hold¬ 
er, guarantor could not compel off¬ 
set of note against son's share.— 
Grover v. Goetzlnger, 225 N.W. 731, 
199 Wls. 111. 

93. N.Y.—^Werner v. Boochever, 162 
N.Y.S. 297. 

94. Tex.—^Aultman & Taylor Co. v. 
Hefner, 2 S.W. 861, 67 Tex. 64. 

28 C.J. p 1014 note 41. 
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claim constitutes an independent cause of action in 
favor of the principal.^5 However, although a set¬ 
off belonging to the principal has been allowed in 
an action against the guarantor to which the prin¬ 
cipal was not a party,it is generally held that, 
where the guarantor is sued alone in a court of law 
by the creditor, he will not be permitted to plead a 
claim in set-off which belongs solely to the princi¬ 
pal debtor,®unless the principal consents thereto,®® 
or assigns the claim to him.®® It has similarly been 
held in equity, that, where the principal can claim 
a right of set-off, the guarantor is entitled to the 
same benefit, at least where the principal obligor 
is insolvent.^ 

Guaranty of mortgage debt. Under statute to 
that effect, the guarantor of a mortgage debt is en¬ 
titled to set off the fair and reasonable market val¬ 
ue of the property and a statute providing that, 
where a mortgage is foreclosed and the property 
bought in by the mortgagee, the mortgagor, truster, 
or other maker of the obligation may set off the fair 
value of the property in a proceeding for a deficien¬ 


cy judgment has been held to give such right of set¬ 
off to a guarantor of the mortgage debt.® Where 
a mortgagee purchased the property and then, de¬ 
clining to take it, sold it again at a lower price, the 
guarantor of the mortgage debt, in an action against 
him for the deficiency, could set off the difference 
between the price at the first sale and the price 
at the second sale.^ 

Effect of set-off. Rules governing the operation 
and effect of set-off, recoupment, and counterclaim 
generally, see the C.J.S. title Set-off and Counter¬ 
claim §§ 58-62, also 57 C.J. p 515 note 45-p 525 note 
27, have been applied in actions on guaranties.® 

§ 90. Conclusiveness of Adjudication in Prior 
Action 

A prior Judgment against the principal ia not con¬ 
clusive against the guarantor unless he had an oppor¬ 
tunity to defend the action or was a party to the judg¬ 
ment or the guaranty contract so provides; but such 
judgment is admissible against the guarantor as evidence 
of liability. 

While there is some authority to the contrary,® a 


CoTinterelalin held xiot maintaiitable 
In stockbrokers’ action on guaran¬ 
ty of customer’s marginal trading 
account, guarantor’s counterclaim for 
brokers* conversion of customer’s 
stock was not maintainable, where 
court’s finding that the broker had 
sustained a loss implied that there 
was no conversion.—Fenner v. Oahn, 
2S1 N.T.S. 528, 146 Mlsc. 210. 
as. N.T.—Grill v. Driad Const. Cor¬ 
poration, 34 N.Y.S.2d 693. 

96. Depreciation, in valne of prop¬ 
erty. 

Unless finance company sold re¬ 
possessed mortgaged automobile 
within reasonable time, guarantor of 
mortgage note would be entitled to 
set-off for depreciation in value of 
automobile.—General Motors Accept¬ 
ance Corporation v. Holland, Mo. 
App., 30 S.W.2d 1087. 

97. U.S.—^Pratt v. National Bank of 
Commerce of Seattle, C.C.A.Ala., 
297 F. 148. 

Me.—^F. A. Rumery Co. v. Merrill 
Trust Co., 143 A. 54, 127 Me. 298. 
Mo.—Walser v. Wear, 42 S.W. 928, 
141 Mo. 443—Stlfel Estate Co. v. 
Celia, 291 S.W. 515, 618, 220 Mo. 
App. 667, citing Corpus Juris— 
McConnon & Co. v. Kennon, App., 
281 S.W. 450. 

N.T.—^Lordi Const. Co. v. Armstrong, 
225 N.Y.S. 731, 130 Misc. 904. 

28 C.J. p 1014 note 42. 

Seasons for role 

Matters of set-off or counterclaim 
do not go to a failure of considera¬ 
tion and do not destroy the contract; 
farthermdre, the principal, who pos- 
sessItB.the counterclaim, has the un¬ 
doubted right -to elect whether it 


shall be asserted as such or be made 
the basis for a separate action.—Sti- 
fel Estate Co. v. Celia, 291 S.W. 615, 
220 Mo.App. 657. 

Xk>ss from lessor’s failure to repair 
Defense of guarantors, sued for 
lessee’s failure to pay theater rent, 
that theater lost booking contract 
because of failure to repair, was 
counterclaim and not available.—Sti- 
fel Estate Co. v. Celia, supra. 

99. Ala.—^Union Indemnity Co. v. 
Goodman, 144 So. 108, 225 Ala. 
499. 

99. Me.—^F. A. Rumery Co. v. Mer¬ 
rill Trust Co., 143 A. 64, 127 Me. 
298 

N.Y.—Newton v. Dee, 34 N.B. 905, 
139 N.Y. 332, reversing 23 N.T.S. 
536, 69 Hun 90. 

1. Me.—P. A Rumery Co. v. Mer¬ 
rill Trust Co., 143 A 64, 127 Me. 
298. 

28 C.J. p 1014 note 45, p 1015 note 46. 

2. N.Y.—Kramer v. Relgov Realty 
Co., 198 N.E. 420, 268 N.T. 692, re¬ 
versing 276 N.T.S. 641, 243 App. 
Div. 98. 

DetezmiiLatiou of value 
New standards, adopted in lieu of 
pre-depression standards for deter¬ 
mining market value of mortgaged 
realty, must have some relationship 
to peculiar conditions of properties 
involved, their particular locations, 
and their uses and necessities there¬ 
for, and all elements which may be 
fairly considered as affecting market 
value in given neighborhood should 
be taken into account and such 
value determined in light of all 
relevant facts and’ circumstances, 
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as respects set-off by guarantor 
against amount of indebtedness, se¬ 
cured by mortgage, which is guar¬ 
anteed; and the fair and reaonable 
value of mortgaged ten-story and 
sub-basement private school build¬ 
ing, built at cost of seven hundred 
fifty thousand dollars in high-type 
residential neighborhood on land for 
which it was adequate and suitable 
improvement, was held at least six 
hundred fifty thousand dollars, so as 
to entitle guarantors of part of five 
hundred forty-five thousand dollars 
debt, secured by mortgage on such 
building, to set off such value 
against their indebtedness In action 
on guaranty.—Title Guarantee Sc 
Trust Co. V. Hofheimer, 10 N.Y.S.2d 
1008, 170 Misc. 691, affirmed 27 N.Y. 
S.2d 445, 261 App.Div. 946, reargi^- 
ment denied 27 N.T.S.2d 1014, 261 
App.Div. 1074. 

3. N.C.—^Virginia Trust Co. v. Dun¬ 
lop. 198 S.E. 646, 214 N.C. 196. 
d. Pa.—Roberts v. Williams, 2 
Pennyp. 408. 

5. Plaintiff’s claim exceeding set-off 
Where amount due vendor for pur¬ 
chaser’s breach was greater than 
damages suffered by purchaser be¬ 
cause of vendor’s fraud, guarantor 
on purchaser’s notes was held liable 
for entire amount of notes.—Mac¬ 
kenzie Oil Co. v. Omar Oil & Gas Co., 
164 A. 883, 4 W.W.Harr., Del., 835, 
affirmed Phoenix Oil Co. v. Mackenzie 
Oil Co., 154 A 894, 4 W.W.Harr. 460. 

6. No notice to guarantor 

Where, In an action in another 
state, the guarantee’s claim against 
the principal was allowed, although 
because of a counterclaim judgment 
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judgment in favor of the guarantee against the 
principal is not conclusive against the guarantor,7 
unless he had an opportunity to defend the action 
or otherwise was a privy or party to the judgment,^ 
or unless the contract of guaranty provided that 
judgment against the principal was to be conclu¬ 
sive against the guarantor.® A decree in a prior 
suit by the principal for an accounting, wherein the 
whole indebtedness between the principal and cred¬ 
itor, including the guaranty, is inquired into, is res 
judicata, in an action on the guaranty, on the ques¬ 
tion whether the debt then unpaid equaled the 
amount of the guaranty.^® 

However, a judgment against the principal debt¬ 
or, if fairly obtained, is admissible in an action 
against the guarantor as evidence of liability,^! es¬ 
pecially where it was obtained on notice to the 
guarantor but such judgment against the prin¬ 
cipal is not admissible against the guarantor as an 
estoppel, where the guaranty extends only to a por¬ 
tion of the principal contract.^® In some jurisdic¬ 
tions such judgment and execution thereon are pri- 
ma facie evidence, in an action against the guaran¬ 
tor, of the exercise of due diligence on the part of 


§ 91 

the guarantee to enforce his claim against the prin¬ 
cipal obligor,!^ and of the fact of the principars 
insolvency;!® and the burden is on defendant to 
show negligence in the proceeding against the prin¬ 
cipal, resulting in injury to the guarantor.!® 

A judgment for the principal is admissible in an 
action against the guarantor to show that the effort 
to prosecute the debtor failed, but does not conclude 
the guarantor!*^ unless he had notice of the action.!® 

Judgment against guarantor. A judgment against 
a guarantor for one installment due on a contract 
does not preclude the creditor from bringing an ac¬ 
tion for other installments against the principal.!® 

§ 91. Recourse to Indemnity or Security to 
Guarantor 

Where the guarantor holds property of the principal 
as collateral security, the creditor may subject such 
property to the payment of the debt. 

Where the guarantor is himself indemnified by 
a lien on the property of the principal^ or where he 
has any of the principal's property, which he holds 
as collateral security, the creditor may resort to 


was for the principal, such Judgment 
is conclusive against the guarantor, 
even though he had no notice of such 
proceeding, as to all facts neces¬ 
sarily taheu into consideration in 
arriving at such judgment.—Clark v. 
Clune, 137 N.W. 798, 172 Mich. 823. 

7- U.S.—Sabra v. Dayton Rubber 
Mfg. Co. of Delaware, C.C.A.Ariz., 
38 F.2d 462. 

Ill.—First Nat Bank v. Watkins, 15 
N.E.2d 611, 296 Ill.App. 572. appeal 
dismissed 19 N.E.2d 386, 370 IlL 
445. 

Wash.—^Merchants' Bank of Canada 
V. Sims, 209 P. 1113, 122 Wash. 106. 
28 C.J. p 1015 note 54. 

Conclusiveness of prior adjudication 
as to surety see the C.J.S. title 
Principal and Surety $ 261, also 
50 C.J. p 196 note 3-p 199 note 41. 
Res judicata generally see the C.J.S. 
title Judgments S§ 692-848, also 
34 C.J. P 742 note 69-p 1080 note 
97. 

8, Mass.—^Bowditch v. E. T. Slat¬ 
tery Co., 161 N.E. 878, 263 Mass. 
496. 

N.T.—Jonas & Naumburg Corpora¬ 
tion v. Mlchlin, 222 N.Y.S. 442, 220 
App.Div. 649. 

Utah.—^Miller Brewing Co. v. Capitol 
Distributing Co., 77 P.2d 369, 94 
Utah 61, denying rehearing 72 P.2d 
1056, 94 Utah 43. 

28 C.J. p 1015 note 55. 

Batiilcation of lorsclosuxe 
Where mortgaged property is 
bought at fhreclotsure sale by mort¬ 


gagee, the decree ratifying the sale, 
of which the guarantor had notice, 
is “res judicata", as against guar¬ 
antor on a contract of guaranty pro¬ 
tecting mortgagee against loss sus¬ 
tained under mortgage, on CLuestion 
of amount of deficiency, even though 
selling price was grossly inadequate, 
unless for such extraordinary rea¬ 
sons of fraud, accident, or mistake 
as would justify relief in equity.— 
Walton V. Washington County Hos¬ 
pital Ass'n, 13 A.2d 627, 178 Md. 446, 
128 A.Ii.R. 970. 

Dismissal of suit as to gnarantoxs 

Parties undertaking to make good 
factor’s default were not bound to 
defend suits brought against factor, 
but only suit against themselves, 
being entitled to their day in court; 
and, where factor’s guarantors were 
dismissed from suit against them 
and factor, they were no longer par¬ 
ties and judgrment against factor was 
not res judicata in action against 
guarantors.—Sabra v. Dayton Rub¬ 
ber Mfg. Co. of Delaware, C.C,A. 
Arlz., 38 F.2d 452. 

9. Ark.—^Pritchard v. W. T. Raw- 

lelgh Co., 262 S.W. 810, 164 Ark. 

536. 

Defenses barred 

A guaranty containing such a pro¬ 
vision was held to require payment 
by guarantors of any judgment ob¬ 
tained against principal without 
fraud or collusion, and to preclude 
them from raising defenses which 
might have been available to the 
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principal, since such defenses should 
have been litigated in the suit 
against the princijDal.—^Pritchard v. 
W. T. Rawleigh Co., supra. 

10. Mo.—Citizens’ Bank v. Oaks, 170 
S.W. 679, 184 Mo.App. 698. 

11. U.S.—Clarke v. Carrington, R.I., 
7 Craneh 308, 3 L».Ed. 854. 

28 C.J. p 1015 note 48. 

AU'owance of claim in bankruptoy 
without bankrupt’s participation is 
not equivalent to judgment against 
bankrupt, and has no evidentiary 
value, as regards liability of gruar- 
antor.—^Massee & Felton Lumber Co. 
v, Benenson, D.C.N.T., 23 F.2d 107. 

12. U.S.—Clarke v. Carrington, R. 
L, 7 Craneh 308, 3 L.Ed. 864. 

28 C.J. p 1015 note 49. 

13. Ill.—^Baton v. Harth, 45 Bl.App. 
355. 

14. U.S.—Osborne v. Smith, C.C. 
Minn., 18 F. 126, 5 McCrary 487. 

28 C.J. p 1016 note 51. 

16. Pa.—^Brown v. Brooks, 25 Pa. 

210 . 

28 C.J. p 1016 note 52. 

13. N.T.—^Backus v. Shipherd, 11 
Wend. 629. 

Burden of proof generally see infra 
S 99. 

17. Ohio.—Woodward v. Moore, 18 
Ohio St. 136. 

1& Ohio.—^Woodward v. Moore, su¬ 
pra. 

Pa—Ayres v. Findley, 1 Pa 601. 

119. Mo.—Jones v. Silver, 70 S.W. 
I 1109, 97 Mo.App. 231. 
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such property and by proper proceeding’s subject it 
to the payment of his debt such lien or property 
is regarded in equity as a trust for the better se¬ 
curity of the debt, and equity will enforce the trust 
for the benefit of the creditor,even though the 
creditor did not know that such collaterals were 
taken and in no way relied on them.22 However, 
this rule does not apply where such collateral is 
furnished not by the principal but by some third 
person, for in the absence of an express trust in 
such case none will be implied by law, and the cred¬ 
itor cannot reach the property.23 So also, where 
the collateral is held by the guarantor for his per¬ 
sonal indemnity, to which he may resort only after 
payment by himself, until he has paid something as 
such guarantor neither he. nor the creditor can re¬ 
sort to such collaterals.24 A creditor who bona 
fide purchases the property of the principal debtor 
at’ a sale thereof tinder his execution is not bound 
to account therefor to the guarantor at its actual 
value.25 

§ 92. Parties 

. a. In general 

b. Joinder of principal obligor and guar¬ 
antor 

a. In General 

Where the obligation of aeveral guarantors to a con¬ 


tract Is considered Joint, all are generally necessary 
parties to the action. If the obligation be Joint and 
several the guarantee may, under general rules as to 
parties, sue any or all at his election. 

General rules determine who must be joined as 
necessary parties plaintiff in actions to enforce a 
contract of guaranty.^® Persons who may sue to 
enforce such a contract are considered supra § 86. 

In an action to enforce a contract of guaranty, 
the guarantor is the proper party defendant.27 if 
the guaranty is signed by several as joint guaran¬ 
tors, all of them are necessary parties to the ac- 
tion,2S except those who are bankrupt or beyond 
the jurisdiction of the court.2d Where the obliga¬ 
tion of the guarantors is several as well as joint, see 
supra § 40, suit may be maintained against any or 
all of them at the election of the guarantee,^® and 
under some statutes they may be joined even, where 
they are only severally liable.^^ 

b. Joinder of Principal Obligor and Guarantor 

The authorities are not In accord as to whether the 
principal obligor may or must be Joined as a party de¬ 
fendant in an action on a contract of guaranty. The 
statutes of the particular Jurisdiction are frequently the 
determining factor. 

Except as, and to the extent that, statutes may 
otherwise provide, is generally held that the 
principal obligor is not a necessary party to an ac¬ 
tion against the guarantor on the contract of guar- 


20 . Mich.—Butterworth v. Kritzer 
Milling Co., 72 N.W. 990, 115 Mich, 
1 . 

28 ajr.- p 1016 note 63. 

Recourse to indemnity or security to 
. surety see the C.J.S. title Princl-1 
pal and Surety §§ 282-285, also 50 
C.J, p 227 note 97-p 230 note 72. 
Bondholders as agalnjit trustee tuou 
der mortgage 

Where the trustee of a mortgage 
securing a bond issue, who la also 
guarantor of the bonds, accepts a 
bill of sale for, the furniture on the 
m 9 rtgaged premises, which Is not 
pledged under the mortgage, as se¬ 
curity to reimburse It for any pos¬ 
sible liability under its guaranty, the 
bondholders' are entitled to he sub¬ 
rogated to the security, which must 
be' applied for their benefit.—^In re 
Philadelphia Co. for Guaranteeing 
Mortgages, 37 PciDlst. & Co. 47. 

21. Ohid:^Bendfery-V.-Allen, 33 N’.El. 
716, 60 Ohio St. 121, 19 L,.R.A. 867. 

28‘CLJ. p 1015 note‘64. 

22l Pa.—^In re Philadelphia Co. for 
• ' Guaranteeing Mortgages, 37 P€l 
D ist. & Co. 47. 

^a-C-J. PilOlO noite 66 . 

23. U.S.—^Hampton v. Phipps, S;C., 

2 2l<5t. dfi2; iOSf’XJlS. .260, 27 Ii.Eld. 

j'Cv 'j'l'i ./ -*■ • I 

28 CwJ. p ; 


Furnished by real debtor 
However, where the security was 
furnished by the real debtor, rather 
than by the nominal debtor, who was 
merely a straw party, the security 
may be reached by the creditor.— 
In re Philadelphia Co. for Guarantee¬ 
ing Mortgages, 37 Pa.Dist. & Co. 47. 

24t. Miss.—Osborn v. Noble, 46 Miss. 
449. 

25. Pa,—^Pomey v. Bard, 4 Brewst. 
84. 

26. Solders of matured and nnma- 
tnved notes 

Owners of unmatured notes were 
not necessary parties to suit by own¬ 
ers of notes in default to enforce 
guaranty thereof, where the deed of 
trust securing the notes gave option 
of declaring the entire Indebtedness 
matured only to holders of notes in 
default and full relief could be grant¬ 
ed such owners without prejudicing 
owners of unmatured notes.—S. M. 
Williamson & Co. v. Ragsdale, 95 8. 
W.2d 922, 170 Tenn. 439. 

27. Ill.—Abbott V. Brown, 22 N.B. 
813. 131 Ill. 108. 

28 C.J. p 1012 note 91. 

aa.,: Pa.—Beckman v. Bierstein, 33 
P^Dist. & Ca 337, 6 8ch.Lieg.Reg. 
255. 

28 aj. p 1012 note.92. 
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29. N.T.—SL Louis Third Nat. Bank 
v. Graham, 161 N.T.S. 169, 174 
App.I>iv. 603. 

30. Ky.—^McGowan v. Wells, 213 S. 
W. 673, 184 Ky. 772. 

28 C.J. p 1012 note 96. 

Cognarantor not necessary party 
Cal.—^Thorpe v. Story, 73 P.2d 1194, 
10 Cal.2d 104. 

31. S.D.—Clark v. Weiland. 227 N. 
W. 193, 66 S.D. 644. 

28 C.J. p 1012 note 97. 

32. m Texas 

(1) Under the Texas statutes a 
guarantor cannot be sued unless the 
principal obligor is Joined as a party 
defendant or a Judgment is previous¬ 
ly rendered against him, except when 
such obligor resides beyond the lim¬ 
its of the state gr cannot be reached 
by ordinary process, or when his 
residence is unknown and cannot be 
ascertained with reasonable dili¬ 
gence, or when he is dead, or actual¬ 
ly or notoriously insolvent.—Watson 
Co. V. American Exchange Nat. Bank 
of Dallas, Civ.App., 284 S.W. 298— 
28 C.J. p 1012 note 99 [aj (2), (4). 

(2) Thereunder plaintiff was au¬ 
thorized to sue defendant guarantor 
alone on a ,g^rantee where the prin¬ 
cipal obligor had no, fi^ced place of 
residenp^ gr was a nonresident and 



38 . C.J.S. 


QVABANTY 


% 92 


anty,^® especially where the principal is insolvent 
and in .some jurisdictions, where a contract of guar¬ 
anty is considered separate and distinct from, or 
secondary to, the principal contract, a joint action 
cannot be maintained against the principal obligor 
and the guarantor.35 On the other hand, under the 
statutory provision, in other jurisdictions, that those 
persons severally liable on the same obligation or 
instrument, or against whom but one satisfaction 


may be had, may all, or any part of them, be joined 
in the same action, both the principal obligor and 
the guarantor may be joined as parties defendant,^^ 
it being held in such cases that the guarantor’s 
rights can be equitably safeguarded in the judg¬ 
ment by directing execution against the property of 
the principal obligor and its exhaustion before exe¬ 
cution against the property of the guarantor.^^ 
Some cases make a distinction between a guaranty 


defendant had obligated himself to 
be primarily bound for performance 
of the guarantee and that payment 
would be made without pursuing 
plaintiff’s remedy against the prin¬ 
cipal.—Moore v. Downie Bros. Cir¬ 
cus, Civ.App.. 164 S.W.2d 420. 

(3) In a case explaining or dif¬ 
fering with earlier cases containing 
statements apparently to the con¬ 
trary, it was held that the guarantor 
cannot be sued without Joining the 
principal unless Judgment has been 
recovered against the principal, re¬ 
gardless of whether the guaranty is 
conditional or absolute.—^Wood v. 
Canfield Paper Co.. Com.App., 6 S. 
W.2d 74S. 

(4) Earlier cases apparently con¬ 
trary.—Phillips V. Chapman, Civ. 
App., 2S8 S.W. 1100—28 C.J. p 1012 
note 90 [a] (3). 

(6) Other cases see 28 C.J. p 1012 
note 99 [a] (1). 

33. Okl.—Janeway v. Vandeventer. 
45 P.2d 79, 82, 172 Okl. 379, citing | 
Corpus Juris —^Walker v. < Griffin, 
232 P. 66, 107 Okl. 107, 

28 C.J. p 1012 note 99. 

Guaranty of indorsement 

Where bank, paying checks drawn 
to fictitious persons, sued on guar¬ 
anty of indorsements, drawer was 
not necessary party as respects Join¬ 
der.—First Nat. Bank v. Merchants’ 
Trust Co., 140 A. 682, 6 N.J.Misc. 31, 
Joinder of maker and guarantor of 
note see Bills and Notes § 660. 

34. Cal.—Boschetti v. Morton, 137 
P. 1085, 23 Cal.App. 325. 

28 C,J. p 1012 note 1. 

Receiver for principal obligor is 
not necessary party.—Janeway v. 
Vandeventer, 45 P.2d 79, 172 Okl. 379, 
Xnsolvenoy immaterial 
Ga.—Pouch4 v. Cherokee Nat Bank, 
90 S.E. 102, 18 Ga.App. 669. 

35. Ala.—^Davenport & Harris Un- 
. dertaking Co. v, Roberson, 121 So. 

733, 219 Ala. 203. 

Ga.—Sims v. Clark, 18 S.H. 158, .91 
Ga. 802—Pelham v. W. T, Raw- 
leigh Co., 126 S.E. 802, 83 Ga.App. 
356_-W. T. Rawleigh Co..v. Wat¬ 
son. 126 S,E?. 301, 38 Ga.App. 344— 
Slone V. Edvrards, 124 S.E. 64, 32 
Ga,App. 479—Purst & Thomas, v. 
Adams, 121 S^B. 26.2, ,31 Ga.App. 
620—W. T. Rawleigh Po. v. Sal^a^r, 
120 S.E, ,^79, 31 GcuApp. ,829-;- 
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Etheridge v. W. T. Rawleigh Co., 
116 S.B. 903, 29 Ga.App. 698— 

Smith V. A. D. Adair & McCarthy 
Bros., 110 S.E. 317, 27 Ga.App. 717, 
transferred, see 107 S.E. 64, 151 
Ga. 439. 

Ill.—McPike V. Luer, 230 IlLApp. 271. 
Mont.—Butte Machinery Co. v. Car¬ 
bonate Hill Mining Co., 242 P. 956. 

75 Mont 167. 

N.J.—First Nat Bank v. Merchants’ 
Trust Co.. 140 A. 682, 6 N.J.Misc. 
31. 

N,C.—Wachovia Bank & Trust Co. v. 
Clifton, 166 S.E. 334, 203 N.C. 483, 
84 A.L..R. 725. 

Or.—^Wolf V. Eppenstein, 146 P. 751, 
71 Or. 1. 

28 C.J. p 1012 note 2. 

Other reasons for rule 

“There is neither privity of con¬ 
tract, mutuality, nor Joint liability 
between the prinolpal debtor and 
his guarantor.”—Butte Machinery Co. 
V. Carbonate Hill Mining Co., 242 P. 
956, 957, 76 Mont 167. 

At law 

Del—W. T. Rawleigh Co. v. War¬ 
rington, 199 A. 666, 9 W.W.Harr. 
366. 

Equitable Joinder inappBcable at law 
Equitable doctrine of Joinder to 
avoid multiplicity of suits has no 
application to ordinary action at law 
of creditor against principal debtor 
and his guarantors.—^W. T. Rawleigh 
Co. v. Watson, 126 S.E. 301, 83 Ga. 
App. 344. 

pemnrrer improperly denied 
Ga.—^Pelham v. W. T. Rawleigh Co., 
126 S.B. 802, 33 Ga.App. 356. 

36. Minn.—Townsend v. Milaca Mo¬ 
tor Co., 260 N.W. 625, 194 Minn. 
423—Singer v. Singer, 214 N.W. 
778, 173 Minn. 67, opinion adhered 
to 216 N.W. 789, 173 Minn. 67— 
People’s Co-op. Store Co. v. Ble- 
gen, 198 N.W. 426, 169 Minn. 168. 
Okl.—Washoma Petroleum Co. v. 
Eason Oil Co., 49 P.2d 709, 173 
Okl. 480—G. B. Small Radio Co. v. 
Southwest General Electric Co., 
286 P. 17, 141 Okl. 282—Chowning 
V. First State Bank of 'I'uskahoma, 
225 P. 716, 102 Okl. 4. 

S.C.—Georgian Co. v. Britton, 139 S. 

B. 217, 141 S.C. 136. 

28 C.J. p 1012 note 3. 

Avoidance of multiplicity of suits 
is policy of, statute, 
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Lia.—Brock v. First State Bank & 
Trust Co., 176 So. 669, 187 La. 766. 
Minn.—Singer v. Singer, 214 N.W. 
778, 173 Minn. 67, opinion adhered 
to 216 N.W. 789, 173 Minn. 57. 
Statute relating to sureties 

In a Jurisdiction where a contract 
of guaranty is considered the equiva¬ 
lent of a contract of surety, see su¬ 
pra § 6, under a statute permitting a 
principal and surety to be sued Joint¬ 
ly, the principal debtor and a guar¬ 
antor may be Joined as parties de¬ 
fendant.—Brock V. First State Bank 
& Trust Co., 176 So. 669, 187 La. 766 
—Home Ins. Co. v. Voorhies Co., La. 
App., 168 So. 724. 

Mortgage foreclosure 
In suit in equity for collection of 
bonds, foreclosure of mortgage se¬ 
curing the bonds, and enforcement 
of Indemnity agreement, the guaran¬ 
tors were “proper parties,” although 
not “necessary parties.”—^First Trust 
Co. of Lincoln v. Airedale Ranch & 
Cattle Co., 286 N.W. 766, 136 Neb. 
521. 

Guaranty by separate instrument 

(1) Maker and guarantors of notes 
may be sued in same action, al¬ 
though guaranty Is by separate con¬ 
tract, to which maker is not a par¬ 
ty.— ^Midland Nat. Bank of Minneapo¬ 
lis V. Security Elevator Co., 200 N.W. 
851, 161 Minn. 30. 

(2) Joint suit could be maintained 
against principal and guarantors, 
even though principal did not sign 
guaranty contract.—Pulitzer Pub. Co. 
v. Chitwood, Mo.App., 9 S.W,2d 261. 
Receiver of bankrupt principal 

In a case finding for the guarantor 
on the grround that the action* was 
barred by a limitations provision in 
the contract, the court also held that 
the bankruptcy of the principal w^s 
not sufficient excuse for the failure 
to make the receiver of the bank¬ 
rupt’s estate a party to the action.— 
Mulcahy v. Pacific Coast Casualty 
Co., 140 N.Y.S. 747, 79 Mlsa 160. 

37. Kan.—Furst v. Buss, 178 P. 411, 

104 Kan. 245. 

“In cases where a guarantor is 
sued along with the principal obligor,” 
the court can, and usually does, 
properly, protect and safeguard the 
guarantor by providing in the Judg¬ 
ment that same shall be satisfied, if 
possible, out of the principal obligor 
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§ 92 

executed simultaneously with the principal contract 
and one made thereafter and based on a separate 
consideration, and in the former case permit a 
joint action against the principal and gfuarantor, 
and in the latter case require that they be sued sep- 

arately.ss 

Where the contract of guaranty so provides, the 
principal must be made a party defendant to an ac¬ 
tion against the guarantor.®^ 

Counterclaim in favor of principal. If the prin¬ 
cipal obligor has a counterclaim which would de¬ 
feat the claim against him, he should be made a 
party defendant to an action against the guarantor, 
or be permitted to come in as such a party for the 
purpose of asserting his counterclaim.^® 

§ 93. Jurisdiction and Venue 

General rules of venue as applied to actions on 
guaranty contracts are discussed in the CJ.S. title 
Venue. 

Examine Pocket Parts for later cases. 


§ 94. Time to Sue and Limitations 

Subject to provision in the contract of guaranty, or 
In some cases to the defense of laches, a matured action 
on such a contract may be Instituted at any time within 
the statutory period, if not barred by the running of limU 
tatlons against the principal. 

An action on a guaranty containing no limit of 
time may be maintained at any time until it is 
barred by the statute of limitations,^^ provided it is 

not brought prematurely.^ 2 

The fact that the consideration for a guaranty is 
the extension of credit for a certain period does not 
require the creditor to wait until the expiration of 
that period before suing on the guaranty.^^ 

The appropriate sections of the C.J.S. title Lim¬ 
itations of Actions should be consulted for a con¬ 
sideration of general statutes of limitation as af¬ 
fecting actions on contracts of guaranty. 

Laches. Independently of the statutes of limita¬ 
tions, the claim against the guarantor may be barred 
by laches where the creditor has, under the circum¬ 
stances, unreasonably delayed in proceeding against 
him on the guaranty,^^ unless such delay has been 


or Ilia property, before resorting: to 
the gruarantor.”—G. B. Small Badio 
Co. V. Southwest General Electric 
Co., 285 P. 17, 20, 141 Okl. 282. 

28. Pla.—Jones v. MoConnon & Co., 
ISO So. 780, 100 Pla. 1158. 

Mias.—MoConnon & Co. v. Prine, 90 
So. 730, 732, 128 Mias. 192, 

28 C.J. p 1013 note 5. 

^'Ordinarily the contract of guaran¬ 
ty is separate from that of the prin¬ 
cipal debtor, and where the contracts 
are separable and made on different 
considerations a Joint action could 
not be maintained; but where all 
are primarily responsible and where 
the liability of each springrs out of 
the same act, the fact that the obli- 
gration of the different defendants 
may be evidenced in a different man¬ 
ner would not prevent suit from be¬ 
ing: maintained ag:alnst them Jointly 
and severally, nor would it make the 
causes of action separate and dis¬ 
tinct."—MoConnon & Co. v. Prine, su¬ 
pra. 

29. N.T.—^Mulcahy v. Pacific Coast 
Casualty Co., 140 N.Y.S. 747, 70 
Misc. 160. 

40. Mo.—^MoConnon & Co. v. Ken- 
non, App., 281 S.W*. 450. 

41. Minn.—^Mitchell v. Beming:ton, 
154 Isr.W. 1070, 131 Minn. 271. 

28 C.J. p 1016 note 70. 

Xdxnitatioa on postponement of zigfht 
of action 

The provision of a contract of 
SnSaranty, which by its terms was 
not to be enforced until the commls- 
banks took such steps as he 
aeem^ ddVlsable, "that the enforce¬ 


ment of this gniaranty shall in no 
event be postponed more than two 
years from and after this date," was 
construed as not establishing: a limi¬ 
tation in which the g:uaranty could 
be enforced, but, on the contrary, a 
limitation on the postponement of 
the rlg:ht to enforce the guaranty.— 
Marquette Trust Co. v. Doyle, 224 
N.W. 149, 176 Minn. 529. 

BxtenslOB. of time for payment 
Guaranty providing that in con¬ 
sideration of extension of time for 
payment of note guarantor guaran¬ 
teed payment of note on demand at 
any time six years from certain date 
was held to have extended time for 
payment for six years, and not to 
limit the time for bringing suit on 
the obligation for such six years.— 
Cullender v. Levers, 34 P.2d 1089, 38 
N.M. 486. 

42. Cal.—^Irving v. Irwin, 24 P.2d 
215, 133 CaLApp. 374. 

28 C.J. p 1016 note 71. 

Actions prematurely brougrht 
Cal.—Citizens* Nat. Trust & Savings 
Bank of Los Angeles v. Seaboard 
Surety Corporation of America, 41 
P.2d 956, 4 CaLApp.2d 766. 

Ill.—^Rhodes v. Andrews, 40 N.E.2d 
637, 313 IlLApp. 428. 

Acoeleratloa danse in trust deed 
Abandonment of foreclosure pro¬ 
ceeding commenced pursuant to pro¬ 
vision in note coupling power of ac¬ 
celeration with duty to foreclose was 
held not to render an action on the 
guaranty premature, where the guar¬ 
antor received a benefit and the trust 
deed provided for acceleration at op¬ 
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tion of the note holder, gruarantor, 
or trustee.—Ludington Lumber Co. 
V. Metropolitan Nat Bank of Min¬ 
neapolis, C.C.A.Minn., 55 F.2d 169, 
84 AL.R. 287. 

Accrual of guarantor's liability see 
supra S 66. 

Conditions precedent to right of ac¬ 
tion see supra § 87. 

Fixing liability of guarantor see su¬ 
pra S§ 59-66. 

43. Mass.—Lennox v. Murphy, 60 N. 
E. 644, 171 Mass. 370. 

44. Wash.—^Hardinger v. Hains- 
worth, 191 P. 765, 111 Wash. 590. 

28 C.J. p 1016 note 79. 

Guarantor failing to protect iiirwaoif 
Where guarantor agreed to pay 
note at maturity or delivery of at¬ 
tached collateral, and could have 
protected himself before deprecia¬ 
tion of the collateral by demanding 
same from creditor and paying the 
note, the creditor is not estopped by 
laches because at time of suit the 
collateral was worthless.—Commer¬ 
cial Nat. Bank v. Richardson, 113 
So. 152, 163 La. 933. 

Ziapse of time without injury i-wgrt-iw- 
oient 

(1) Generally.—Commercial Trust 
Co, of New Jersey v. Belhall Co., 181 
A 63, 119 N.J.Eq. SO. 

(2) Where twenty of twenty-three 
original guarantors were named in 
action as parties defendant, the fact 
that action was delayed until the 
other guarantors had died insolvent 
or moved from the state did not con¬ 
stitute laches.—S. M. Williamson A 
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waived.^® 

The express provisions of the contract of guaran¬ 
ty may bar the defense of laches.**® 

Limitations against principal as affecting right 
of action on the contract of guaranty are consid¬ 
ered in the C.J.S. title Limitations of Actions § 8, 
also 37 C.J. p 702 notes 9-15. 

§ 95. Pleading 

The declaration, complaint, or petition in an ac¬ 
tion on a contract of guaranty is considered infra § 
96, while the plea, answer, and subsequent plead¬ 
ings are considered infra § 97. 

Examine Pocket Parts for later cases. 

§ 96. - Declaration, Complaint, or Peti¬ 

tion 

a. In general 


§ 96 

b. Validity and binding force of guar¬ 
anty 

c. Performance of conditions precedent 
generally 

d. Performance or nonperformance of 
contract 

e. Due diligence of creditor 

f. Notice of default 

« 

a. In General 

The complaint In an action on a contract of guaranty 
must allege every material fact constituting the cause of 
action, but It need not negative matters of defense. 

The general rules relating to the declaration, com¬ 
plaint or'petition in civil actions apply in an action 
by a guarantee against a guarantor.^*^ In accord¬ 
ance with such rules the declaration, complaint, or 
petition must allege every material fact which con¬ 
stitutes plaintiffs cause of action,but need not 


Co. V. Ragsdale, 95 S.W.2d 922, 170 
Tenn. 439. 

(3) Failure of receiver of bank to 
enforce claim against guarantor of 
loan during guarantor’s lifetime did 
not estop receiver to enforce guar¬ 
anty against guarantor's estate after 
his death.—In re Shangle's Estate, 
269 N.W. 428, 222 Iowa 442. 

Delay in: 

Enforcing claim against principal 
see supra S 61. 

Proceeding against other guaran¬ 
tors see supra § 67. 

45. Motion to dismiss on other 
grounds 

Defendants' motion to dismiss ac¬ 
tion on guaranty of account on 
ground that corporate plaintiff had 
not qualified to transact business in 
Arizona and had not appointed stat¬ 
utory agent, was a “waiver" of lach¬ 
es, if anr, of plaintiff to prosecute 
the case.—W. T. Rawleigh Co. v. 
Spencer, 118 P.2d 674, 68 Ariz. 182. 

46. CHiaranty of payment at any 
time after maturity 

La.—Commercial Nat. Bank v. Rich¬ 
ardson, 113 So. 152, 163 La. 933. 

Kong-term guaranty 

That holder of stock certificate did 
not exhaust his remedy the moment 
of the first default in nonpayment of 
dividends did not constitute laches, 
where the contract guaranteeing 
payment was for many years, the 
guarantee having the right to wait 
until the arrearages were sufficient 
to exhaust the value of the stock.— 
Austin V. Wright, 286 P. 48, 156 
Wash. 24. 

Waiver of notice and d ema n d 

Under instrument guaranteeing 
lessee's payments of rent and pro¬ 
viding that no notice or proof of de¬ 
mand need be made in case of non¬ 
payment of rent, defense of laches 


short of the statute of limitations 
would not be available to guarantor, 
as agrainst contention that guarantor 
was not notified that lessee was in 
default until a year or more after 
lessee began to be in arrears and 
that at that time the lessee, if he 
had been requested by guarantor, 
was both able and willing to have se¬ 
cured guarantor against loss.—Jack- 
son City Bank & Trust Co. v. Stem- 
burg, 274 N.W. 806, 281 Mich. 313, 
112 A.L.R. 1195. 

47. Ill.-—Phoenix Mfg. Co. v. Bogar- 
dus, 83 N.B. 284, 231 Ill. 628. 

28 C.J. p 1016 note 83. 

AUegations of facts constituting dis¬ 
charge 

Petition seeking payment from 
guarantor, dealer, on conditional au¬ 
tomobile sale, ajid alleging that 
plaintiff had repossessed automobile 
and transferred to dealer, stated no j 
cause of action, since under statute 
■this was tantamount to alleging au¬ 
tomobile buyer's discharge.—Com- 
merclsd Credit Co. v. Phoenix Hud- 
son-Essex, 262 P. 1, 33 Ariz. 56. 

Technical defect insufficient to Jus¬ 
tify dismissal of complaint.—Lewis 
V. Esch, 279 N.Y.S. 77, 155 Misc. 212. 

Complaint construed as action on 
guaranty.—^Hughes v. Straus-Frank 
Co., Tex.Civ.App., 127 S.W.2d 582, 
affirmed Straus-Frank Co. v. Hughes, 
Com.App., 156 S.W.2d 519. 

Complaint good in part is not de¬ 
murrable as to whole.—^Hawkins v. 
Stoffers, 276 P. 452, 40 Wyo. 226, re¬ 
hearing denied 278 P. 76, 40 Wyo. 
226. 

48. Mo.—Craig v. Stacy, 60 S.W.2d 
104, 330 Mo. 569. 

N'.C.—Lewis V. Bradley, 24 N.C. 303. 
28 C.J. p 1017 note 83—8 C.J. p 880 
nqte 69. 


Complaint held sufficient 

(1) Complaint showing contract of 
guaranty, performance of principal 
contract, and default by principal 
and guarantor.—Scharnagel v. Furst, 
112 So. 102, 216 Ala. 628. 

(2) Complaint alleging promise to 
pay for goods sold company, in 
which defendant was interested if 
plaintiff allowed time.—^Wasmuth- 
Endicott Co. V. Richards, 161 N.E. 
632, 87 Ind.App. 350. 

(3) Other instances. 

Cal.—^Thorpe v. Story, 73 P.2d 1194, 
10 Cal. 2d 104. 

Oa.—^War Finance Corporation v. 
Miller, 137 S.B. 381, 164 Ga. 33— 
Harts field Co. v. Shoaf, 192 S.E. 
246, 56 Ga.App. 121. 

Iowa.—Foundation Press v. Bechler, 
233 N.W. 666, 211 Iowa 1217. 

La.—Exchange Nat. Bank v. Hollo- 
mon Bros., 128 So. 282, 170 La. 477 
—Catherine Planting & Mfg. Co. v. 
Pointe Coupee Trust & Savings 
Bank, 107 So. 711, 160 La. 963. 

N.T.—^Belter v. Shacknow, 287 N.T. 

S. 93, 247 App.Div. 903. 

N.C.—Garren v. Youngblood, 176 S. 
B. 252, 207 N.C. 86, 95 A.L R. 1132 
—^Virginia Trust Co. v. Pharr Es¬ 
tates, 175 S.E. 186, 206 N.C. 894. 
Tex.—^Associated Seeds v. Scholtz, 
Clv.App., 123 S.W.2d 978. 

Wyo.—^Hawkins v. Stoffers, 276 P. 
452, 40 Wyo. 226, rehearing denied 
278 P. 76, 40 Wyo. 226. 

28 C.J. p 1017 note 83 [a]. 

ComplaliLt held ijisuffioient 
Mo.—Craig v. Stacy, 50 S.W.2d 104, 
330 Mo. 569. 

N.Y.—Leonard v. Cammann, 13 N.Y. 

S.2d 244, 257 App.Div. 387. 

R.L—^Palma v. Notarianni, 157 A. 
422, 53 R.I, 61. 

Wis.—Riesch v. Degnitz, 228 N.W. 
488, 200 Wis. 879. 
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negative matters of defense.^® ’ form a part of the covenanting clause need not be 

The declaration or complaint should allege, inter negatived in the declaration.^5 
alia, the terms of the principal contract,^0 and show Where the action is against an individual on a 
that it is valid and binding^i and that its obliga- guaranty which purports to be signed by a partner- 
tion corresponds to that of the guaranty.52 How- ship, the complaint must state facts sufficient to 

ever, it has been held unnecessary to set out the show that the individual sued is alone bound by the 

principal contract where its performance is al- guaranty, and it is not sufficient to allege that he 

leged.53 agreed to give the guaranty and that he signed it 

It should also allege the existence of the contract himself.®® 
of guaranty and set it out either in terms or accord- Waiver of objectwns. After a plea to the merits 
ing to its legal effect.®^ However, a proviso or ex- defendant cannot object to formal defects in the 

ception in the contract of guaranty which does not declaration.®*^ 


Wyo.—^Emerson-Brantingham Imple¬ 
ment Co. V. Riverton Elevator Co., 
297 P. 398, 43 Wyo. 67. 

28 C.J. p 1017 note 83 [b], 

AmendnieiLt 

An amendment merely amplifying* 
the allegations of a petition and al- 
legring historical matter concerning 
the execution of the guaranty agree¬ 
ment and the note guaranteed is not 
objectionable as stating a new cause 
of action.—^Niagara Sprayer & Chem¬ 
ical Co. V. Cotton States Fertilizer 
Co., 173 S.E. 460, *48 Ga.App. 779. 

Banivooal provision of contract 
Complaint, on guaranty of pay¬ 
ment for products sold on credit to 
dealer required by contract to pay 
.therefor from proceeds of his busi¬ 
ness, was held not subject to gener¬ 
al demurrer because not alleging ex¬ 
istence of any proceeds, word **pro- 
ceeds’* being equivocal and general 
term not necessarily meaning money, 
and usually necessitating resort to 
context and subject matter to deter¬ 
mine meaning.—^Furst & Thomas v. 
Elliott, 56 P.2d 1064, 56 Idaho 491. 

Breach of contract to guarantee 
Complaint alleging that defendant 
sold a note to plaintiff, in which de¬ 
fendant was named as payee, and 
that defendant agreed that he and 
his wife would indorse the note, 
.guaranteeing it, and' that plaintiff 
had in all things performed the con¬ 
tract on his part, but defendant re¬ 
fused to indorse.the note, guarantee¬ 
ing It, but instead tendered a note 
indorsed without recourse, set forth 
a cause of action for breach of con¬ 
tract to indorse and sruarantee the 
payment of the note.—^Holbert v. 
Wermerskirchen, 297 N.W. 327, 210 
Minn. 119. 

Special damage not essmitlal 

In action on a guaranty of pay¬ 
ment, the creditor need not allege 
any special damage sustained by him 
.because of the delay in receiving 
payment, liability arising on the 
.rguaj^anty as soon as^ the principal 
^bt. falls due and is unpaid.—Schle- 
.i^er^rW. .Schroeder, 245 N.W. 666, 
Wis. 408. 


49. N.E.—Pruden v. Llebler, 135 N. 

W. 1‘86, 22 N.D. 687. 

Proviso for release of liability 
N.T.—^American Exchange Irving 

Trust Co. V. Siegel, 242 N.Y.S. 366. 
229 App.Dlv. 453. 

Sa N.T.—^McIntosh & Seymour 

Corp. V. Moore. 177 N.Y.S. 581. 

28 C.J. p 1017 note 85. 

Assignment of guaranteed note to, 
and its ownership by, plaintiff need 
not be alleged in action on the guar¬ 
anty between the original parties 
thereto.—^Moore v. Hahn, 274 IlLApp. 
126. 

When obligation due 

Statement of claim in suit on guar¬ 
anty contract did not fail to show 
when money was due under contract 
between subcontractor and general 
contractor, where averment that sub¬ 
contractor admitted amount claimed 
was due materialman was undenied. 
—Warner Co. v. North City Trust 
Co., 166 A, 230, 311 Peu 1. 

n 

51. Ala.—Leftkovitz v. Gadsden 

First Nat. Bank, 44 So. 613, 152 
Al€U 521. 

N.Y.—Wood V. Husted, 82 N.Y.S. 631, 
83 App.Div. 174. 

28 C.J. p 1017 note 86. 

52. Cal.—Stephens v. Daugherty, 
166 P. 375, .33 Cal.App. 733. 

AUegatioiLS held suffioieut 

(1) Petition was held to show that 
debt sued on arose out of contract 
covered by defendants' guaranty.— 
Exchange Nat, Bank v. Hollomon 
Bros., 128 So. 282, 170 La. 477. 

(2) In suit against guarantors of 
bank's loans and accommodations, 
complaint alleging that note was 
purchased by bank pursuant to guar¬ 
anty agreement was held to show 
that transaction was accommodation 
within terms of guaranty.—Hirning 
v. Jacobsen, 213 N.W. 605, 51 S.D. 
270. 

53. Contract between subcontractor 
and general contractor need not be 
pleaded in suit on contract guaran¬ 
teeing payment of materials fur¬ 
nished subcontractor, where state¬ 
ment of claim averred contract be¬ 
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tween contractors was performed.— 
Warner Co. v. North City Trust Co., 
166 A. 230, 311 Pa. 1. 

64. N.C.—Wachovia Bank & Trust 
Co. V. Clifton, 186 S E. 334, 203 N. 
C. 483, 84 A.L.R. 725. 

28 C.J. p 1017 note 88. 

Ezeention of guaranty agreement 
Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356. 

Copy of contract must be attached 
to pleading under some statutes.— 
N. B. Kelm & Son v. Haefner, 12 Pa. 
Dist. & Co. 469. 

Contract of guaranty or suretyship 
When plaintiff sues on an instru¬ 
ment in the nature of guaranty or 
suretyship, he need merely aver the 
execution of the instrument and the 
language of the instrument; he need 
not set forth that the instrument is 
one of guaranty or suretyship. To 
do otherwise would result in the 
pleading of conclusions of law.— 
Adams v. March, 55 Montg.Co.,Pa., 
76. 

Guaranty agreement properly plead, 
ed 

U. S.—Folk V. Continental Can Co., 
C.C.A.S.C., 97 F.2d 322. 

« 

55. Conn.—^Adams v. Way, 33 Conn. 
419. 

56. Cal.—Rose V, Feldman, 7 P. 186, 
67 Cal. 100. 

57. Mich.—Aldrich v. Chubh, 36 
Mich. 350. 

Minn.—Straight v. Wight, 63 N.W. 
105, 60 Minn. 515. 

Allegations ezensing nonjoinder of 
principal 

Where contract of guaranty pro¬ 
viding that guarantor would perform 
without Involving the principal ob¬ 
ligor was specifically pleaded, and 
the issue of the principal's where¬ 
abouts was before the trial court 
without objection, the omission from 
the complaint of allegations as to 
the principal's whereabouts which 
would excuse plaintiff from joining 
the principal in the action against 
the guarantor is immatericil.—^Moore 

V. Downie Bros. Circus, Tex.Civ.App., 
164 S.W.2d 420. 



38 . C. J. S. 


QVABAIiTY 


§ 96 


]}. Validity and Binding Force of Guaranty 

The complaint in an action on a contract of guaranty 
must, as a generai rule, plead the elements essential to 
the validity of the contract. 

Stated generally, the complaint in an action on a 
contract of guaranty should set forth those elements 
which are essential to render the contract valid 
and binding.58 

Thus acceptance of, and reliance on, the guaranty 
should be allegedand, where notice of accept¬ 
ance of a guaranty is required in order to charge 
the guarantor, see supra § 11, there must be an al¬ 
legation of such notice,®® or of a waiver thereof,®^ 
unless notice of acceptance is waived by the terms 
of the contract of guaranty.®^ Where such allega¬ 
tion is necessary, it is sufficient if the notice is al¬ 
leged in general terms.®® On the other hand, where 
notice of acceptance is not required, see supra § 11, 
it need not be alleged.®^ 

Consideration. Except®® where a presumption of 
consideration exists, see infra § 99, as in a case of 
a contract under seal, see supra § 24, the declara¬ 


tion or complaint should allege the consideration 
for the guaranty.®® Where, however, the guaranty 
is a part of the original transaction, no new con¬ 
sideration need be alleged.®'^ 

Writing. Although a guaranty that has not been 
reduced to writing may be avoided, yet in declar¬ 
ing on it it is not necessary to set out the writing 
or to aver that it was in writing.®® 

Foreign law. Where the guaranty was executed 
in another state by whose laws it is valid and the 
contract of guaranty is invalid in the jurisdiction 
where suit is brought, the laws of the foreign state 
must be pleaded.®® 

c. Performance of Conditions Precedent Qon- 
erally 

Performance of conditions precedent to the right of 
action on a contract of guaranty, or an excuse or waiver 
thereof, should be alleged. 

The declaration or complaint should allege the 
performance by plaintiff of conditions precedent to 
his right of action on the guaranty,*^® or show that 


58. Ga.—Whitley v. Powell, 169 S.B. 
766, 47 CaApp. 105. 

Wis.—Sentinel Co. v. Smith, 127 N. 

W. 943, 143 Wis. 377. 

Requisites and validity of guaranty 
contract are considered supra §§ 8- 
37. 

59. Wis.—Sentinel Co. v. Smith, 127 
N.W. 943, 143 Wis. 877. 

28 C,J. p 1018 note 96. 

Allegations held sufficient 

(1) Plaintiff’s allegations that, aft¬ 
er receipt of defendant’s letter offer¬ 
ing to guarantee payment of notes if 
plaintiff would purchase them, he 
went to defendant bank and deal 
was closed with two of bank's offi¬ 
cials, he paying face value of notes, 
that he purchased notes at request of 
bank’s officer, and that practically 
all active officers had actual notice 
of his action in closing deal, was 
held to allege guaranty sufficiently. 
—Citizens’ Nat. Bank of Lubbock v. 
Ivey, Tex.Civ.App., 73 S.W.2d 133, er¬ 
ror refused. 

(2) Other instances see 28 dJ. P 
1018 note 96. 

ContinnaxLce of guaranty 

Petition alleging execution of writ¬ 
ten guaranty in 1925 and execution 
of notes alleged to have been made 
on account thereof in 1932 was held 
not subject to exception on ground 
of long unexplained delay, in view of 
allegation that guarantor consented 
to continuance of agreement—Cen¬ 
tral Savings Bank & Trust Co. v. 
Hamilton, La.App., 161 So. 658. 

60. Minn.—Straight v. Wight 63 N. 
W. 105, 60 Minn. 615. 

28 C.J. p 1018 note 98. 


61. Ky.—Goff V. Janeway, 88 S.W. 
1038, 26 Ky.L. 1266 denying rehear¬ 
ing 82 S.W. 267, 26 Ky.L. 526. 

62. Ala.—W. T. Rawleigh Medical 
Co. V. Walker, 77 So. 70, 16 Ala. 
App. 232. 

Mode of Bhowliig 

Where a guaranty waiving notice 
of acceptance sued on is not set out 
in the petition, but Is merely re¬ 
ferred to as an exhibit and filed, it is 
insufficient to dispense with the ne¬ 
cessity of an averment in the peti¬ 
tion that plaintiff had given notice 
to the guarantor, and that he had ac¬ 
cepted the guaranty.—Goff v. Jane¬ 
way, 82 S.W. 267, 26 Ky.L. 625, re¬ 
hearing denied 83 S.W. 1038, 26 Ky. 
L. 1266. 

63. Vt—Oaks V. Weller, 16 Vt. 63. 
28 C.J. p 1018 note 2. 

64. Ind.—Tapper v. New Home Sew- 
ing-Mach. Co., 63 N.B. 202, 22 Ind. 
App. 313. 

28 C.J. p 1018 note 4. 

Guarantor with knowledge of clos¬ 
ing of transaction pursuant to guar¬ 
anty.—Citizen’s Nat. Bank of Lub¬ 
bock V. Ivey, Tex*Civ.App., 73 S.W. 
2d 133, error refused. 

65. Mont.—Doorly v. Butte & West¬ 
ern Silver Mines, 230 P. 779, 71 

• Mont. 529. 

Pa.—^Adams v, March, 55 Montg.Co. 
76. 

written contract of guaranty 
Tex—Baten v. Thornhill, Civ.App., 
146 S.W.2d 608, error refused. 

6dw Ga.—Oslln v. Telford, 84 S.B. 
168, 108 Ga. 803. 

28 C.J. p 1018 note '5—8 C.J. p 868 
note 14. ' 


Benefit to principal 
Complaint showing benefit to prin¬ 
cipal sufficiently alleges considera¬ 
tion for guaranty.—Whitley v. Pow¬ 
ell. 169 S.B. 766, 47 Ga.App. 105. 

Consldsration sufficiently Alleged 
as against general demurrer.— 
Schmidt v. McCoplin, Tex.Civ.App., 
243 S.W. 605. 

67- Ind.—Harper v. Pound, 10 Ind. 
•32. 

8 C.J. p 868 note 16. 

ContemporaneoTis guaranty 

Petition alleging cause of action 
on guaranty of note which recites 
consideration, and alleging that 
guaranty was made contemporane¬ 
ously with note or accepted at same 
time as, note and in reliance there¬ 
on, need not allege consideration for 
note and guaranty.—Yount v. Bank 
of Commerce, 44 P.2d 874, 172 Okl. 
65. 

Necessity for new consideration in 
such cases see supra § 26. 

88. N.J.—Wilkinson-Gaddis Co. v. 
Van Riper, 43 A. 675, 63 N.J.Law 
394. 

28 C.J. p 1018 note 7. 

Necessity for writing generally see 
Frauds, Statute of §§ 12-31. 

68. N.Y.—CahiU Iron Works v. 
Pemberton, 27 N.T.S. 927, 981, SO 
AbhN.Cas. 450. 

70- Mo.—Globe American Corpora¬ 
tion V. Miller Hatcheries, App., 110 
S.W.2d 393, 896, citing Corpus Jh- 
zis. 

N.Y.—American Tobacco Co. v. 
Halle-Perris Trading Corporation, 
209 N.Y.S. 373. 212 App.Div. 627. 
Wis.—^Ernest v. Schmidt, 228 N.W. 
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such performance was excused or waived.’^^ By 
statute in some jurisdictions such performance may 
be pleaded generally.^^ 

Demand. Where a demand on the principal ob¬ 
ligor is necessary, see supra § 62, the declaration 
or complaint should allege the making of such de¬ 
mand or an excuse for not making it and where 
an averment of notice of default is necessary, see 
infra subdivision f of this section, the complaint 
should allege when the principal debt fell due and 
when demand of pa 3 nnent was made.*^^ Where, 
however, such demand is not required, see supra 
§ 62, an allegation of demand on the principal ob¬ 
ligor need not be made.*^® 


It is not necessary to allege a demand of the guar¬ 
antor where the guarantor has denied that he has 
been accepted as such.76 

d. Performance or Nonperformance of OorLbract 

Performance of the principal contract by plaintiff 
must ordinarily bo alleged, as well as the nonperform¬ 
ance thereof by the principal and the nonperformance of 
the guaranty by the guarantor. 

The declaration or complaint must allege facts 
showing that plaintiff, on his part, has performed 
the terms of the principal contract,^7 in accordance 
with the terms of the guaranty,78 or must show 
that such performance was excused or waived.79 It 
must allege nonperformance of such contract by 
the principal obligor,^® and nonperformance of the 


559, 199 Wis. 440, modified In part 
on other grounds 227 N.W. 26, 199 
•Wis. 440. 

28 C.J. p 1019 note 14. 

Condition not modifying contract 
Complaint on guaranty of payment 
for products sold to dealer on credit 
was held not deficient nor generally 
demurrable because not alleging per¬ 
formance under contract promising 
advice to dealer in building up busi¬ 
ness, but providing that nothing con¬ 
tained in such advice should be con¬ 
strued as modifying contract.—^Purst 
& Thomas v. Mliott, 56 P,2d 1064, 66 
Idaho 491. 

Statute as to deficiency Judgment in- 
appUoable 

In action to recover on a contract 
of guaranty after sale under trust 
deed given to secure the same obli¬ 
gation, plaintiff need not allege com¬ 
pliance. with statute prescribing pro¬ 
cedure for obtaining deficiency judg¬ 
ment, in order to state a cause of 
action against the guarantor, the 
guaranty being an Independent ob¬ 
ligation.—^Everts v. Matteson, CaL, 
132 P.2d 476, prior opinion, App., 124 
P.2d 686—Security-First Nat. Bank 
of Los Angeles v. Chapman, 106 P.2d 
431, 41 Cal.App.2d 219. 

Allegations hbld suOLoient 

Complaint to compel defendants to 
pay pro rata share of loan by plain¬ 
tiff to defendant company, under 
agrreement whereby defendants 
agreed to purchase pro rata interest 
in property, if it became necessary 
for plaintiff to take over property 
to protect loan, alleging corporate 
property was sold on foreclosure of 
trust deed, and purchased by plain¬ 
tiff to protect loan, was suflacient to 
show condition of necessity for tak¬ 
ing over property.—r n e s t v. 
Schmidt, 223 N.W. 569, 199 Wis. 440, 
modified in part on other grounds 
227 N.W. 26, 199 Wis. 440. 

71. .'Cal—Schwab v. Bridge, 149 P.- 
.27 Cal.App. 204. 

Mo.^4-<39lobe, American Corporation v. 


Miller Hatcheries, App., 110 S.W. 
2d 393. 

Fart performance 

Seller's allegation of performance, 
'"except as prevented and excused 
therefrom by the defendants . . . 

as hereinbefore more particularly 
set forth,** did not plead waiver of 
requirement for buyer's approval of 
dock receipts, which was condition 
precedent to guarantor's liability on 
agreement to pay for goods, where 
previous allegations did not plead 
waiver, but merely that buyer re¬ 
fused approval—American Tobacco 
Co. V. Halle-Perris Trading Corpora¬ 
tion, 209 N.Y.S. 873, 212 App.Div. 627. 

72. Minn.—Marquette Trust Co. v. 
Doyle, 224 N.W. 149, 176 Minn. 629. 

73. Pa—N. B. Kelm & Son v. Haef- 
ner, 12 PaDlst. & Co. 469. 

28 C.J. p 1020 note 25. 

74. Ala—^Lawson v. Townes, 2 Ala 
373. 

Mass.—Curtis v. Hubbard, 6 Mete. 
186. 

28 C.J. p 1020 note 26. 

75. N.T.—^Westchester Mortg. Co. v. 
Thomas B. Meintire, Inc., 153 N.T. 
S. 437, 168 App.Dlv. 139. 

28 C.J. p 1020 note 28. 

Nonnegotiable note 
Demand for payment on maker 
and refusal need not be alleged in 
action against guarantor of note.— 
Peddicord v. Whittam, 9 Iowa 471. 

76w Cal.—Turton v. Shinn, 164 P. 
38, 32 CaLApp. 751. 

77- La—^Federal Schools v. Kuntz, 
134 So. 118, 16 LaApp. 289. 

N.T.—^American Tobacco Co. v. Hal¬ 
le-Perris Trading Corporation, 209 
N.Y.S. 373, 212 App.Div. 627. 

28 C.J. p 1019 note 9. 

Items furnished under letter of 
credit 

In an action on a letter of credit, 
expressly obligating the signers to 
pay up to a specified amount for 
goods, property, or moneys advanced 
to a third party on his failure to pay 
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within a given time, it is necessary 
for plaintiff to allege what items 
were furnished and the value there¬ 
of.—Smith V. Cottage Home Remedy 
Co., 216 P. 163, 91 Okl. 87. 

78; N.T.—^Long Island Bank v. 
Young, 91 N.Y.S. 849, 101 App.Div. 
88—Hall V. Little, 85 N.Y.S. 668, 
89 App.Div. 624. 

28 C.J. p 1019 note 10. 

Extension of credit under guaranty 
Complaint alleging that, in con¬ 
sideration of sales made to a debtor, 
guarantor agreed that debtor would 
perform all contracts entered into 
between debtor and creditor for the 
purchase of silk, and would pay the 
purchase price of all goods delivered 
under the contracts, and that credi¬ 
tor drew its draft against debtor, 
who accepted it, and that draft was 
indorsed by gruarantor, wsus held suf¬ 
ficiently to show that the sale was 
made on credit under guaranty 
agreement.—General Silk Importing 
Co. V. Smith, 194 N.Y.S. 11, 200 App. 
Div. 760. 

79. N.Y.—^American Tobacco Co. v. 
Halle-Perris Trading Corporation, 
209 N.Y.S. 373, 212 App.Div. 627. 

Allegation of performance in part 
Complaint alleging performance 
‘'except as hereinafter alleged," but 
showing no excuse for want of whole 
performance, or that it had been 
waived, is insufficient.—General Silk 
Importing Co. v. Smith, 194 N.Y.S. 
11, 200 App.Div. 760. 

80. Ill.—^Kreizelman v. Stevens, 44 
N.B.2d 873, 381 Ill. 73. affirming 36 
N.E.2d 632, 311 Ill.App. 161. 

Minn.—^Feldman v. Arnold, 197 N.W.. 

219, 158 Minn. 243. 

Pa.—N. B. Keim & Son v. Haefner,. 

12 Pa.Dist. & Co. 469. 

28 C.J. p 1019 note 11. 

Acceleration of due date 
Allegation that on account of sev¬ 
eral material breaches of extension 
agreement plaintiff made demand on 
guarantor to pay principal of note 
and interest sufficiently alleged that 
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contract of guaranty by the guarantor,and a dec¬ 
laration which merely avers the principalis default 
is not sufficient as the guarantor’s breach should 
be specially pleaded.^^ 

By statute in some jurisdictions a general alle¬ 
gation of performance is sufficient, provided it is 
couched substantially in the language of the stat¬ 
ute. Where, however, the facts of performance 
arc sufficiently alleged, the further allegation of 
performance in general terms not satisfying the 
statute is mere surplusage not affecting the suffi¬ 
ciency of the complaint.^5 

6. Due Diligeuce of Creditor 

Due diligence by the creditor in enforcing his claim 
against the principal must be alleged, as a general rule, 
only where such diligence Is necessary to fix the liability 
of the guarantor. 

Whore due diligence is required on the part of 
the creditor in enforcing his claim against the prin¬ 


cipal debtor, in order to fix liability on the guaran¬ 
tor, see supra § 61, the declaration or complaint 
should allege the exercise of such diligence,*® or 
should allege that such diligence was waived,**^ or 
was excused, as by reason of the principal’s insol¬ 
vency or inability to pay or perform,** although in 
some cases it is held that an allegation that the 
principal debtor is insolvent does not cure the er¬ 
ror of failing to allege a reasonable effort to col¬ 
lect from the debtor.** Where a complaint is de¬ 
fective because of failing to show proceedings 
against the principal, a general allegation that plain¬ 
tiff had sufficiently performed all of the conditions 
of the contract on his part to be performed will not 
supply the deficiency.** 

Where, however, such diligence is not required, 
see supra § 6, it need not be alleged cither that such 
diligence has been exercised*^ or that such diligence 
has been excused.** 


plaintiff fX<TclHod option to accelor- 
Hto (lu«^ data of noto on default in 
intor<'«t paym(*nt.—Kaslcn v. G, A. 
%uohlk« MortK. Loan Co., 252 N.W. 
163. 313 Witf. 556. 

Ztomc oZ aoooimt ncod not set 
out in action on contract of guaran¬ 
ty of payment of balance due on 
account.—Rcharnagel v. Furst, 112 
So. 103, 215 Ala, 625. 

AUegatlons lield ixuraAoient 

(1) A complaint merely stating a 
conclusion “that the guaranty Is 
past du4* and payable” and making 
no direct allegation of fact that the 
principal debt has matured, is In- 
suinclcnt.—Krelzelman v. Stevens, 44 
N.R2d 873, 381 Til. 73. athrming 36 
N.K.2d 532, 311 lll.App. 161. 

<2) Where holder’s complaint. In 
action against guarantor of notes is¬ 
sued under trust indenture, alleged 
default in sinking fund payments 
but merely to Imso thereon a claim 
of accelerated maturity, and com¬ 
plaint did not show that such pay¬ 
ments were applicable to the re¬ 
demption of outstanding notes as 
appeared by indenture, holder for 
want of such allegation could not 
have judgment against guarantor on 
its guaranty of sinking fund pay¬ 
ments.—-Kraus<» V. Li4‘htgh Valley 
Canl Co., 14 N.Y.S.2d 206, 172 Mlsc. 
2 

<3> Other instances see 28 C.J. p 
XOlO note 11 {a3. 

Onxo by vardlot 

insuffleient averment of nonpay¬ 
ment by maker of note is cured by 
verdict,—Crocker v, Gilbert, 9 Cush., 
Mass., 131. 

81. Cal.—Ingalls v. Bel!, 110 P.2d 

1058, 43 Ca!.App.2d 356. 

28 C.J. p 1019 note 12. 

Moapayxatnl; of ttoaej due was 


held to be sufficiently alleged.—^War 
Finance Corporation v. Miller, 137 S. 
E. 381. 164 Ga. 33. 

82. Miss.—Williams v, Staton, 13 
Miss. 347. 

N.T.—Delaware County Nat. Bank v. 
King, 96 N.T.S. 966, 109 App.Div. 
553. 

83. N.Y.—Murphy v. Hart, 107 N.Y. 
S. 452, 122 App.Div. 648. 

aa. N.T.—Link v. O-So-White, Inc., 
240 N.Y.S. 451, 136 Misc. 747. 

85, K.Y.—Link V. O-So-White, Inc., 
supra. 

86. Kan.—Citisens' State Bank of 
Harper v. Elvin, 219 P. 256, 114 
Kan. 418. 

Pa.—N. B, Keim & Son v. Haefner, 
12 Pa.Dlst. & Co. 469. 

Wls,—^Ernest v. Schmidt, 223 N.W. 
559, 199 Wis. 440, modified in part 
on other grounds 227 N.W. 26, 199 
Wis. 440. 

28 O.J, p 1019 note 17. 

Conditloiua guaranty 

In suit to enforce conditional guar¬ 
anty, providing that guarantor 
should not become liable until rea¬ 
sonable efforts should have been 
made to collect from principal, com-! 
plaint was held insufficient for fail¬ 
ure to allege that such effort had 
been made.—Marshall v. Enns, 230 P. 
46, 39 Idaho 744. 

Secondary obligation 
Where guarantor’s obligation is 
secondary, exhaustion of the pri¬ 
mary obligation must be alleged.— 
Liquidating Midland Bank v. Stecker, 
179 N.E. 604, 40 Ohio App. 610. 
trnxeasonable delay not shown 
Complaint to compel defendants to 
pay pro rata share of loan, under 
agreement providing for payment, if 
it becomes necessary to take over 
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property to protect plaintiff's loan, 
alleging action was commenced to 
foreclose note and trust deed to 
property, and that property was sold, 
and bid in at sale by plaintiff, and 
that plaintiff's note fell due on 
March 1, 1926, but that action was 
not tried until 1928, did not show as 
matter of law that plaintiff was neg¬ 
ligent, or guilty of unnecessary de¬ 
lay, in procuring title to property.— 
Ernest v. Schmidt, 223 N.W. 669, 199 
Wis. 440, modified in part on other 
grounds 227 N.W. 26, 199 Wis. 440. 

87. Mich.—Clark v. Kellogg, 55 N. 
W. 667, 96 Mich. 171. 

28 aj. p 1020 note 18. 

88. Kan.—Citizens’ State Bank of 
Harper v. Elvin, 219 P, 256, 114 
Kan. 418. 

28 C.J. p 1020 note 19. 

89. Idaho.—Marshall v. Bnns, 230 
P. 46, 48, 39 Idaho 744. 

Boason. for rule 

”A man may be unable to pay his 
debts in full, and yet bring joy to 
his creditors by liquidating at nine¬ 
ty-nine cents on the dollar.”—Mar¬ 
shall V. Enns, supra. 

9a Cal.—Ohio Electric Car Co. v. 
Le Sage, 188 P. 982, 182 Cal. 450. 

9X. Del.—Ajax Rubber Co. v. Gam, 
161 A. 828, 4 W.W.Harr. 260. 

28 C.J. p 1020 note 22. 

Absolute gnanmty 

Del.—Ajax Rubber Co, v. Gam, su¬ 
pra. 

auarantor of payment or perform^ 
anos 

N.C.—Garren v. Youngblood, 176 S.E5. 

252, 207 N.C. 86, 96 A.L.B. 1132. 
Okl.—Federal Savings & Loan Ass'n 
V. Bell, 298 P. 214, 146 Okl. 128. 

98. Del.—Ajax Rubber Co. v. Gam, 
IBl A. 822, 4 W.W.Harr. 260. 
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f. Notice of Default 

As a general rule notice to the guarantor of the prin~ 
clpal’s default must be alleged only where such notice is 
a condition precedent to the guarantor’s liability. 

Whether notice to the guarantor of the princi- 
pal's default must be alleged in an action on the 
guaranty depends, as a general rule, on whether 
such notice is considered a condition precedent to 
the guarantor’s liability, as discussed supra § 63. 
Where such notice is required the fact of the giv¬ 
ing of such notice should be alleged^S where 
such notice is not required, an averment of notice is 
not required.^^ 

It has been held that whether guaranty be ab¬ 
solute or conditional, the giving of notice of non¬ 
performance and the making of a demand need not 
be alleged in the complaint, such failure, if preju¬ 
dicial to the guarantor, being a matter of defense.^® 
So even in the case of conditional guaranties it has 
been held that a failure to give notice where notice 
is necessary, unless expressly made a condition pre¬ 
cedent, is ground for a defense only to the extent 


that defendant has been damaged by such failure, 
and hence notice need not be alleged in the com¬ 
plaint or petition.®® 

Cure hy verdict. An objection to a declaration 
that it failed to allege notice of default, even when 
such notice is necessary, comes too late after ver- 
dict.®7 

§ 97. - Plea or Answer and Subsequent 

Pleadings 

The plea or answer to an action on a contract of 
guaranty must, as a general rule, plead ail the facts es¬ 
sential to constitute the particular defense asserted. 
Facts constituting a discharge of the guarantor from lia¬ 
bility must ordinarily be specially pleaded, although the 
defense of Invalidity or illegality of the guaranty contract 
Is available under a general denial of liability. 

The general rules of pleading in civil actions ap¬ 
ply in an action on a guaranty in regard to the ne¬ 
cessity for, and sufficiency of, the plea or answer,®® 
or replication or reply.®® In accordance with such 
rules a plea or answer setting up a particular de¬ 
fense must specifically plead all the facts that are 
necessary to constitute such defense and must be 


liLsolvexLcy of principal oblUror 
need not be a.lleg:ed. 

Ga.—^Penn Tobacco Co. v. Leman, 34 
S.B. 679, 109 Ga. 428—Hagredorn 
V. Zemurray, 113 S.B. 244, 28 Ga. 
App. 807. 

O'.cl.—Federal Savings & Lioan Ass’n 
. V. Bell, 293 P. 214, 146 Okl. 128. 

28 C.J. p 1020 note 23, 

Principal’s absence beyond Juris- 
diotlon of court need not be allcgred 
as excuse.—^Hagredorn v. Zemurray, 
113 S.B. 244, 28 Ga.App, 807. 

93. Ga.—D. T. Williams Valve Co. 
V. Amorous, 91 S.B. 240, 19 Ga,App. 
155. 

28 C.J. p 1020 note 31. 

94. K.J.—Wllkinson-Gaddis Co. v. 
Van Riper, 43 A. 675, 63 N.J.Law 
394. 

28 C.J. p 1020 note 33. 

95. III.—Pacinc Surety Co. of Cali¬ 
fornia V. Kreis, 166 Ill,App. 331. 

96. Ind.—^La Rose v. Logansport 
Nat. Bank, 1 N.E. 806, 102 Ind. 
332. 

Iowa.—Marvin v. Adamson, 11 Iowa 
371. 

28 C,J. p 1021. note 34. 

97. M€tss.—Crocker v. Gilbert, 9 
Cush. 131. 

Va.—Pasteur v. Parker, 3 Rand. 468, 
24 Va. 458. 

28 C.J. p 1021 note 35. 

^ XJ.S.—^lyent V. Silver, Pa., 108 F. 
366, 47 C.C.A. 404, affirming, C.C„ 
Silveir V, ICient, 105 F. 840, 

28 C.X p 1031 note 36. 

3ienisa...of mftberisi facts consti- 
tffjMRtSOOd defense;—^Diamond T Mo¬ 
tor Co, V. Bucker, 160 A. 41, 10 


Breach of contraot 

Where a note was given to guar¬ 
antee the performance of services, a 
plea of an offer and continued will¬ 
ingness to perform the services is 
sufficient as a plea of breach of the 
contract.—Landrum v. Stewart, Tex. 
Civ.App„ 111 S,W. 769. 

Denying breach of condition 

If defendant sets up a condition to 
his guaranty which avoids his liabil¬ 
ity, if kept and performed, he should 
deny In his plea the breach of such 
condition.—Smith v. Riddell, 87 Ill. 
165. 

Setting up different contract as gen¬ 
eral denial 

In action of guaranty contract, de¬ 
fense on different agreement from 
that on which plaintiff sued consti¬ 
tuted general denial.—Central Com¬ 
munity ChautauQua System v, 
Rentschler, 166 N.B. 698, 81 Ohio 
App. 525. 

Amendment to answer setting 
forth good defense Is proper.—J. R. 
Watkins Co. v. Stephens, 142 S.B. 
245, 144 S.C. 125. 

Flea in abatement 

In an action on a contract of guar¬ 
anty executed on the back of a note, 
a plea that plaintiff held the note 
for the benefit of the payee and that, 
before the suit was commenced, de¬ 
fendant was summoned as garnishee 
in an attaohment suit, which was 
still pending, against the payee and 
maker, is at most a plea in abate¬ 
ment and not in bar, and is bad as a 
plea In bar.—Klppach v. Makeever, 
46 N.B. 790, 166 Ill. 136, a«r'mlng 64 
IlLApp. 126. 


dAUegatlons improperly stricken 
In an action against a surety on 
notes, the mere allegations of the 
surety’s* answer that the proceeds of 
property sold by the principal which 
the parties had agreed should be ap¬ 
plied to payment of the guaranteed 
obligation were used to defray run¬ 
ning expenses of the principal’s fac¬ 
tory without the surety’s knowledge 
did not show that It was necessary 
to defray such expenses from such 
proceeds, so as to Justify their di¬ 
version from payment on the guaran¬ 
teed obligation as agreed, and hence 
such allegations were improperly 
stricken on motion,—Barnes v. Cen¬ 
tury Savings Bank, 128 N.W. 641, 149 
Iowa 367. 

Set-off 

In an action by the holder of par¬ 
ticipating certificates issued by trus¬ 
tee under trust mortgage against 
persons guaranteeing payment of the 
certificates after foreclosure of the 
mortgage by the trustee, defendants 
were held entitled to plead as a de¬ 
fense the statutory right to set off 
the fair and reasonable market value 
of the mortgaged property.—Gaimari 
V. Horch, 293 N.Y.S. 479, 249 App. 
Dlv. 637. 

99. Ky.—^Walter A. Wood Mowing 
& Reaping Mach. Co. v. L»and, 32 
S.W. 607, 98 Ky. 616. 17 Ky.L. 791. 
Or.—^Kiernan v. Kratz, 69 P. 1027, 42 
Or. 474, amended and petition de¬ 
nied 70 P. 606. 42 Or. 474. 

28 G.J. p 1021 note 37. 

1. Colo.^John8on v. J. R. Watkins 
Medical Co., 182 P. 879, 6$ Colo. 
458. 

2$ C.J. p 1021 note 38. 
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definite and certain,2 and not be hypothetical,2 and 
in some jurisdictions the defenses pleaded must not 
be inconsistent.^ 

Execution of contract. The execution of the 
guaranty can be put in issue only by an appropriate 
jjlca,^ such as a pica that it was procured by fraud.® 
Under the practice in some jurisdictions, where 
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the contract of guaranty is sued on as a specialty, 
a plea of the general issue is insufficient to put in 
issue the execution of the contract,*^ even though 
a statute permits a general issue plea to be used 
in the case of an action on a specialty as though 
it were an action in assumpsit on a simple contract.^ 

Want or failure of consideration. Except where 


raots not conolusions must be 
ploadt'cl.—Contrjil Tire & Accessory 
Co. V. Kon«rllk, 5S P.2d 604. 61 App. 
D.C. 142. 

Conditional Blsrnattire to srtiaranty 

(1) In action on contract of guar¬ 
anty, special pleas that guarantor 
wa.s not liable on ground that he 
signed tin* contract of guaranty on 
condition that a third person was to 
execute the instrument as Kuarantor 
before delivery, nnd that principal 
obliKor rlpllV(»red instrument to ob¬ 
ligee without pro«*iirinfr required 
slKno-ture c»f the third per.^un. pre¬ 
sent ed valid dcf**nHc.—J. U, Watkins 
Co. V. Rulhcrford, Ifla «o. 2:in. 240 
Ala. :t3r,---W. T. Uawlcl^rh Co, v. Wjl- 
llam.s, ISO So, 272. 235 Ala. 623. 

<2) On the Krnttnd that notice of 
the condititm to the KU^rantee Is es¬ 
sential to fTive it effevt, it ha.s been 
hebi that the i>i<*a must allege such 
notice.—.1. 11. Watkins Co. v. Danit*], 
153 So. 771. 22S Ala. 

<3) The contrary has been held, 
however, on the Kfound that such no- 
tit*e to th«* rttnraiitce Is immaterial. 
—MeCounon Ct». v. Kirby, Iflfi So, 
764. 211 Ala. 1 fO. 

(4) Cendifiofial siKnnture ajf afTeet- 
iUK validity uf contraet of Kuaranty 
see supra S 20. 

VnforQBablt afrr««mBAt for oxton- 
•ioa must he alletted Wht»re defense 
is basi'd on a disefiiirKc by r<*a.son of 
an extension of time for payment of 
debt Kuarant<?ed.- Oerninntown Trust 
Co. V. Kmlmrdt, IK4 A. 467. 821 Pa. 
661, folinwed in 1M4 A. 460. 321 l*a. 
667--2S C.J, p 1021 note 38 |dl. 

aistoppal 

Mere allegation of automohlie deal¬ 
er, who became liable to repur(*hasfi 
from rtnaneo company rt^possessed 
automobile which had been atolen 
from dealer, that eoinpany carried 
theft InsurntuMf and had a good cause 
of action uKainst insurer on policy 
which protectisl only company, was 
held inauffieieiit to plead estoppel, 
tn absence of alicgation that com¬ 
pany brought suit or realized any¬ 
thing on policy.—Beourltiea Xnv, Cor¬ 
poration V. NoUie, 266 N.W. 866, 222 
Iowa 678. 

zuagalitar of oosiraot 

Plea In action on guaranty cover¬ 
ing goods sold in interstate com¬ 
merce. alleging sale of beverages in 
violation of atate laws, was held in¬ 


sufficient.—Scharnagel v. Purst, 112 
So. 102, 215 Ala. 528. 

Faymeut 

In action against guarantor for de¬ 
ficiency resulting from sale of con¬ 
ditionally sold truck bought in by 
guarantee, that guarantor assumed 
unpaid instaliments in return for 
truck and guarantee subsequently 
promised guarantor credit on guar¬ 
antee's claim, in lieu of truck, con¬ 
stituted valid defense, equivalent to 
plea of payment pro tanto.—Diamond 
T Motor Car Co. v. Bucker, 160 A. 
41, 10 N.J.Misc. 814. 

Facts not oonstituting defense 

In seller's action on guaranty for 
goo(l.s sold and delivered under writ¬ 
ten contract, answer which alleged 
that goods were delivered to buyer 
a.s seller's agent and were dlspo.sed 
of by seller on basis of instnicl ions 
<;ontained in literature sent to seller 
by buyer was held !n.MUlTlcient to 
state defense, where written contract 
provided that contract should consti¬ 
tute entire agreement which could 
not be changed except in writing, 
that literature should not change 
contract, and that buyer was not 
seller’.s agent for any purpose.-—W. 
T, Rawlelgh Co. v. Snider. 194 N.B. 
nr.G, 207 Ind. 686. 

Fsfease based c& foreign law 

< 1 > In action on guaranty which 
provided for construction thereof ac¬ 
cording to foreign law. no question 
of foreign law was involved where 
such law was not pb?aded,—Kelly- 
Sprlnglleld Tire Co. v. Hamilton, 91 
.S.W.3d 193. 230 Mo.App, 430. 

(2) In landlord's action against al¬ 
leged guarantor of rent, affidavit of 
defense alleging that laws of for¬ 
eign state in which leaH(>s were ex¬ 
ecuted required landlord first to ex¬ 
haust remedies against tenant was 
held sufficient.—Tishman Realty & 
Construction Oo., to Use of 410 B. 
57th St. Corporation, v. Vlckerman, 
172 A. 8. 112 Pa.Super. 640. 

9. D.C.—Central Tire d: Accessory 

t;o. V. Koporllk, 68 F.2d 694. 61 

AppJXC. 142. 

28 O.J. p 1021 note 89. 

Fayttsttt 

<l) Rule that averments of pay¬ 
ment in affidavit of defense must be 
specific applies to payments alleged 
to have been made by defendant, but 
does not apply to payments which 
defendant, sued as surety or guaran¬ 
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tor, claims were made by principal 
debtor.—Security Finance Co., to Use 
of Bemheim, v. Linker, 176 A. 76, 115 
Pa.Super. 523. 

(2) Affidavit of defense denying 
creditor's averment that debtor had 
not paid named sum to creditor was 
held sufficiently specific, especially in 
view of implied admission in credi¬ 
tor's statement that sum due credi¬ 
tor had been paid.—Security Finance** 
Co., to Use of Bernheim, v. Linker, 
supra. 

(3) Where an answer alleging pay¬ 
ment is indefinite as to whether tht* 
allegation of payment referred to the 
debt guaranteed or to the* guarantor's 
obligation, the court should either re¬ 
quire it to be made more definite or 
sustain a demurrer.—Ford v. House- 
Hasson Hardware Co., 1G7 S.W. 870, 
150 Ky. C69. 

3. N.Y.—Matthews Sales Co. v. 
Hutcheson, 165 N.Y.S. 1033, 170 
App.Dlv. 391. 

28 C.J. p 1021 note 40. 

4. Minn.—D. M. Osborne & Co. v. 
Waller, 75 N.W. 7.32, 73 Minn. 62. 

28 C.J. p 1021 note 41. 

Inconsistent defenses generally see 
the C..T.S. title Pleading 9 125, also 
49 C.J. p 210 note 40-p 221 n<ite 88. 

5. Colo.—Martin v. Hti'/zard Powder 
Co.. 2 Colo. 596. 

28 C.J. p 1022 note 42, 

6. Cal.—McClendon v. Heislnger, 184 
P. 62, 42 Cal.App. 780. 

38 C.J. p 1022 note 43. 

Faxtlolpation by gtumntss 

(1) In action on guaranty of per¬ 
formance of written contract, plea 
of fraudulent misrepresentations by 
principal obligor was demurralde in 
ahsenne of averment that plaintiff, 
the guarantee, participated in or had 
any knowledge of such representa¬ 
tions.—.r, H. Watkins Co. v. Turber- 
villQ, 198 So. 847, 240 Ala. 283. 

(2) Fraud of principal alone as not 
releasing guarantor see supra S 32. 
7- U.S.—General Petroleum Corpora¬ 
tion of California v. Seaboard Ter¬ 
minals Corporation, D.O.Md., 19 P. 
Supp. 882. under Maryland prac¬ 
tice. 

Md.—Roth V. Baltimore Trust Co., 
168 A. 32, 161 Md. 840. 

& U.S.—General Petroleum Corpora¬ 
tion of California v. Scal>oard Ter¬ 
minals Corporation, D.O.Md., 19 F. 
Supp. 882, under Maryland prac¬ 
tice. 
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the guaranty is under seal,^ want or failure of con¬ 
sideration may be specially pleaded,and, in some 
jurisdictions, must be so pleaded.In others, how¬ 
ever, such defense is available under a plea of non 
assumpsit.i2 

Special plea. If defendant desires to avail him¬ 
self of facts which release or discharge him from 
liability, he must specially plead them, 13 as where 
he relies on the defense that no action was brought 
against the principal obligor,!^ or that no notice of 
the principal’s default was given to defendant,!® 
and it has been held that such plea must allege loss 
or damage from the lack of notice.!® 

The defense that the guarantor was discharged by 
the alteration of the principal obligation, such as 
by an extension of time for payment or perform¬ 
ance, must be specially pleaded.!^ Such a plea, how¬ 
ever, does not put in issue the execution of the orig¬ 
inal instrument evidencing the principal debt or the 
contract of guaranty, even though the answer de¬ 


nies such execution.!® 

While a special plea of payment by the guarantor 
is necessary to render material evidence with re¬ 
spect thereto,!® no formal plea of payment is neces¬ 
sary to warrant the admission of evidence that the 
principal debtor has paid the debt, where the peti¬ 
tion alleges that the principal has not paid the debt, 
and the answer denies it.20 

Where defendant is charged as an original debtor 
under the common counts in assumpsit, without in¬ 
timation as to a guaranty, he need not plead spe¬ 
cially that the contract was one of guaranty and 
void under the statute of frauds because not in 
writing, but he may in such case avail himself of 
the statute under the general denial.®! 

General issue, A defense of invalidity or illegal¬ 
ity of the contract of guaranty is available under a 
general denial of liability.®® 

It has been held that, where defendant is charged 
with the guaranty of the payment of a note, non 


3. Ill.—^Hallberg v. Brosseaa, 64 Ill. 
App. 520. 

28 C.J. p 1022 note 44. 

10. Ky.—^Walter A. Wood Mowing & 
Heaping Mach. Co. v. Liand, 32 8, 
W. 607, 98 Ky, 616, 17 Ky.L. 791. 

Want of consideration as defense 
generally see supra § 27. 

11. Lisl —Exchange Nat. Bank v. 
Hollomon Bros., 128 So. 282, 170 
La. 477. 

Tex.—^Baten v. Thornhill, Civ.App., 
146 S.W.2d 608, error refused. 

12. Md.—^Aldridge v. Turner, 1 Gill 
& J, 427. 

Exception of no cause of action 
La.—Texas Co. v. Couvillon, App., 167 
So. 155, annulling 160 So. 839. 

13. Cal.-—Bank of America Nat. 
Trust & Savings Ass’n v. Goldberg, 
54 P.2d 1155, 12 Cal.App.2d 168. 

28 C.J. p 1022 note 48. 

Estoppel 

Iowa.—Securities Inv. Corporation v. 

Noltze, 269 N.W. 866, 222 Iowa 678. 
Erand or misrepresentation 

(1) Fraud or misrepresentation 
cannot be raised in the absence of a 
plea thereof.—Marx v. Eley, 41 So. 
411, 148 Ala. 659. 

(2) Thus, in an action on a writ¬ 
ten guaranty, defense of fraud and 
circumvention could not be set up 
in affidavit of merits, where such de¬ 
fense had not been specially pleaded. 
—Chicago Title 8b Trust Co. v. Coh¬ 
en, 1 N.B.2d 717, 284 Ill.App. 181. 

<3) Such a plea must set forth 
facts sufficient to establish the de- 
fensa—Chicago Title 8b Trust Co. v. 
Cohen, supra. 


(4) Answer of guarantors denying 
that they were bound by Judgment 
against administrator of the guaran¬ 
teed agent, because his estate was 
insolvent, and his administrator was 
indifferent whether Judgment was 
rendered against the estate, was held 
not to charge fraud or collusion in 
procurement of the Judgment.— 
Pritchard v. W, T. Rawleigh Co., 262 
S.W. 310, 164 Ark. 536. 

Illegality 

Plea in action on guaranty that 
part of goods was sold Illegally was 
held insufficient in not specifying 
items or prices.—Scharnagel v. 
Purst, 112 So, 102, 215 Ala. 528. 
Laches 

N.J.—Commercial Trust Co. of New 
Jersey v, Belhall Co., 181 A. 63, 
119 N.J.Eq. 30. 

Eeduction from principal amount 
In finance corporation's suit on 
automobile buyer's note against .sell¬ 
er who guaranteed x^ayment, contrac¬ 
tual right to deduct repairs for auto¬ 
mobile damaged in collision was de¬ 
fense to be pleaded.—General Motors 
Acceptance Corporation v. Calhoun 
Chevrolet Co., 129 So. 168, 14 La.App. 
258. 

Eefense arising after execution 
must be specially pleaded.—^American 
Exchange Irving Trust Co. v. Siegel, 
242 N.Y.S. 366. 229 App.Div. 453. 

Defense to plea of exoneration 
need not be anticipated or negatived. 
—Bank of Italy v. Wetzel, 255 P, 
254, 82 Cal.App. 240. 

14- IlL—Pranco-American Hygienic 
Co. v. Chladek, 195 Ill.App. 443— 
Pt. Dearborn Nat. Bank v. Miller. 
178 IlLApp. 450. 
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15. Wis.—Sentinel Co. v. Smith. 127 
N.W. 943, 143 Wis. 377. 

28 C.J. p 1022 note 50. 

16. HI.—Pt. Dearborn Nat. Bank v. 
Miller, 178 Ill.App. 460—Mamerow 
V. National Lead Co., 98 Ill.App. 
460, affirmed 69 N.E. 504, 206 Ill. 
626, 99 Am.S.R. 196. 

Necessity for loss or damage gen¬ 
erally see supra 5 63. 

17. N.T.—Pinchot v. Hoskam, 204 N. 
Y.S. 782, 123 Misc. 253 

28 C.J. p 1022 note 52. 

la Tex.—Austin v. St. John, Civ. 
App., 6 S.W.2d 224. 

19. Ga.—^W, T. Rawleigh Co. v. Roy¬ 
al. 119 S.E. 339, 30 Ga.App. 706. 

2a Ga.—Wrightsville Bank v. Mer¬ 
chants' 8b I^’armers' Bank, 46 S.R 
94. 119 Ga. 288—W. T. Rawleigh 
Co. V. Royal, 119 S.B. 339, 30 Ga. 
App. 706. 

General issue 

Defense of payment by debtor is 
properly presented under general Is¬ 
sue without .special plea of payment. 
—F^irst V. Shows, 110 So. 290, 216 
Ala. 133. 

21. Cal.—Harris v. Frank, 22 P, 856. 
81 Cal. 280. 

22. La.—Texas Co. v. Couvillon, 
App., 167 So. 155, annulling 160 So. 
839. 

Details off invalidity unnecessary 
Where guarantor in his answer to 
guarantee's suit denied indubtedness 
on guaranty and pleaded that guar¬ 
anty was invalid, guarantor could 
defeat recovery on any lawful 
ground.—Texas Co. v. Couvillon, su¬ 
pra. 



38 C.J.S. 

assumpsit is a proper plea,23 as is also a plea that 
defendant did not guarantee the payment as alleged, 
in the dcclaration.24 Where the guaranty is of the 
payment of a debt, a pica of “never indebted** was 
held sufficient to put in issue the consideration as 
well as the promise to pay it,25 a further plea of 
want of consideration being dcmurrable.25 

Where the declaration sets up the breach relied 
on, a plea of general performance is not sufficient 
to i)resent an is.sue.27 

A plea of not guilty has been held not to put in 
issue the contract of guaranty as alleged, but only 
the breach thereof.23 

Non cst factum. Defendant may be permitted to 
file a i)lea of non cst factum after the trial has be¬ 
gun, where the request therefor is not made until 
after plaintiff, by leave of court, has filed an addi¬ 
tional count to his declaration ;23 but, where the 
declaration avers demand and notice, a plea of non 
est factum does not put in issue the question of de¬ 
mand and noticc.2<^ 

§ 98. -Issues, Proof, and Variance 

a. In general 

b. Proof 

c. Variance 

a. In General 

Only such matters at are put In Issue by the plead¬ 


§ 98 

ings and are supported by the evidence can be considered 
in an action on a contract of guaranty. 

As in other civil actions, only such matters can 
be considered in an action on a guaranty as are put 
in issue by the pleadings and are supported by the 
evidence on the trial.21 Thus plaintiff can rely for 
recovery only on such matters as are put in issue 
by his pleadings and supported by his evidence,22 
and defendant can rely only on such matters of de¬ 
fense as are properly put in issue by his pleadings 
and supported by his evidcnce.23 Where the action 
is against defendant as guarantor, recovery cannot 
be had against him as principal obligor^^ or as sure- 
ty,25 although defendant sets up in his answer that 
he is surety, and although the contract of a surety 
is more onerous than that of a guarantor.^® 

In an action on a bond guaranteeing the perform¬ 
ance of a contract, as the action is for the penalty 
of the bond, the amount of damages suffered by the 
breach of the contract is not before the court until 
after judgment when application is made for an cx- 
ccution.37 

b. Proof 

All material allegations of the cause of action and 
defense thereto must be proved; and the proof must con¬ 
form to the pleadings. 

In an action on a contract of guaranty, there must 
be proof of all material allegations which are nec¬ 
essary to constitute the cause of action^® or matter 
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23. v. Bradley, 81 So. 
342, 43 ^’la. 402. 

24. Kla,—Little V. Bradley, auprau 
2H r.jr. p 1022 mite 59. 

25. Mil.—V, Kdwarde, 16 A. 
134, 09 Mtl. 499. 

26. Md.—I-lttle V, KWwards, aupra. 

27. Md.— t'ommerrlal ft Farmera* 
Nat. Hank v. MK'ormlek, 55 A. 439. 
97 Md. 703, 

22; Ti*nn. -Naah v. Mltehell, 9 Tonn. 
App. 134. 

22. lU.—*F. W. Cook Bri‘winK Co. v. 
OoldbUtt. Ih4 1U.APP. 266. 

30. N.y. - Mann v. Kokfurd. 15 
WVnd. 5n2. 

31. v. Turner, 6 Ky.Op, 
490. 

N.y.—t^flumbla Truat Co. v. Crane, 
168 N.Y.S. 639. 

2K C..F. p 1022 note 64. 

Ooft«eat to ohanr* of debtors 
AUi'Katlon timt Kuarantorti of bank 
w«’rr dfrertora of depoaltory 
liiink whh’h lntf*r ronaolldated with 
4 Jih*‘r liaiika waa held nuthclenUy to 
atli'Kr that Kuanintom conaentod to 
rhanse of drht«ira to Justify submis¬ 
sion of Issue to Jury.—Berry v. 
Adams, X57 aK. 805. 159 S-C 472. 


FerfoamaLanoe by gmara&tee 

In action against administrator 
of a guarantor who had guaranteed 
In writing payment to plaintiff of hla 
fee as an attorney under a contract 
of employment, for specific services 
for a specified fee, question to be 
submitted to jury under declaration 
was whether plaintiff had engaged in 
substantial performance of contract 
up to the time when he was wrong¬ 
fully discharged.^—Ooodkind v. Wol- 
kowsky, Fla., 9 So.2d 553. 

32. Iowa.—Farmers* Nat. Bank v. 
IJpdegraf. 343 N.VY. 48X, 161 Iowa 
666 , 

28 O.J. p 1022 note 65. 

33. Mo.—Citizens* Bank v. Oaks, 170 
S.VV. 67U, 184 MO.APP. 698. 

28 O.J. p 1023 note 66. 

Xhifonso available to oodefendant 
(1) Guarantor sued with principal 
debtor In action on contract was 
held entitled to credit for set-off due 
principal debtor and plead<id by him, 
although not expressly pleaded by 
guarantor.—Moore v. Wilkinson, 66 
P.2d 970. 179 Okl. 425. 

<2) Where the parties have so stip¬ 
ulated, a defense available to one 
defendant under his pleadings is al¬ 
so available to a codefendant.— 
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Richbart v. Ullman, 27 P.2d 97, 135 
Cal.App. 396. 

34. Mich.—Lyon v. Chamberlain, 1 
N.W. 983, 41 Mich. 119. 

N.Y.—C. F. TTarms Co. v, Leonhard 
Michel Brewing Co., 162 N.Y.S. 
1071, 176 App.l>iv. 236. 

28 C.J. p 1023 note 67. 

35. Mo.—Perry v. Barret, 18 Mo. 
140. 

Proof to show surety relationship 
was held Improper.—Wachovia Bank 
ft Trust Co. V, Clifton, 3 66 S.IO. 334, 
203 N.C. 483, 84 A.L.11. 725. 

36. Mo.—Perry v, Barret, 18 Mo, 
140. 

37. Mass.—Oraham v. Middleby, 70 
N.R 416, 185 Mass. 349. 

38. Okl.—Smith V. Cott'tge 
Remedy Co., 2X6 P. 163, 91 Okl 
87. 

28 O.J. p 1023 note 72. 

Xlxeontlon of arttaranty 

Tex.—PhilllpH V. t:!hapmnn, Civ.App. 

288 S.W, 1100. 

Befanlt of principal debtor 
Ill.—Kroizelman v. Stevens, 35 N.F 
2d 632, 311 lIl.App. I6t, afilrmuM 
44 N.K.2d 873. 381 Ill. 73. 

Hatuxe of guaranty 

In landlord's action against allege 
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of defense.3^ However, this requirement does not 
apply to allegations which are unnecessary and mere 
surplusage.^0 

Conformity to pleadings. The proof must con¬ 
form to the pleadings, evidence which conforms to 
the pleadings, and such evidence only, being admis¬ 
sible on behalf of plaintiff^^ or defendant.**^ 

It has been held that the contract of guaranty is 
admissible under the common counts, and that a 
misdescription in a special count of the principal 
obligation on which the guaranty is indorsed is im- 
materiaL'^^ 

Where the written evidence on which it is alleged 
that defendant had made the guaranty is set out in 
the petition, the petition alone can be looked to to fix 
defendant's liability.'*^ 

Under the general issue defendant may prove that 
the principal contract is void,^® or that a lesser 
amount than that claimed is due,^® or, where the ac¬ 
tion is against two or more, that the liability is not 
joint>7 It has been held, however, that evidence 
that defendant has not been prejudiced by want of, 
notice of default is not admissible under the gen-’ 


eral issue and that defendant cannot deny the 
execution of the guaranty under an unverified plea 
of the general issue.^® 

Where the complaint alleges a demand, a general 
denial does not positively indicate a purpose to make 
the question of demand of the principal debtor one 
of the contested issues on trial, although sufficient 
to authorize the question to be raised.®^ 

Under the practice in some jurisdictions a ma¬ 
terial alteration of the contract without the knowl¬ 
edge or consent of the guarantor may be proved un¬ 
der a general denial.^i So, in an action on a writ¬ 
ten guaranty, a plea of non est factum can be sus¬ 
tained by proof of a change in the instrument after 
defendant had affixed his signature.®^ 

Admissions. A fact admitted by the pleadings 
need not be proved and hence proof of the guar¬ 
antor’s signature need not be made where there 
is no verified denial of execution.®^ 

c. Variance 

A material variance between pleading and proof is 
fatal to the cause of action or defense. 


j?uarantor of rent, affidavit of de¬ 
fense alleging* that laws of foreign 
state In which leases were executed 
reguired landlord first to exhaust 
remedies against tenant, being suffi¬ 
cient, necessitated proof of nature 
of guaranty involved.—Tishman 
Realty & Construction Co„ to Use of 
410 E3. 57th St, Corporation v. Vick- 
erman, 172 A. 9, 112 Pa.Super. 540. 

39. Failnre of oonslderation 
La.—Exchange Nat. Bank v. HoUo- 
mon Bros., 128 So. 282, 170 La. 477. 
Defense arising after exacution of 
guaranty.—American Exchange Irv¬ 
ing Trust Co. V, Siegel, 242 N.Y.S. 
366, 229 App.Div. 453. 

Release 

Cal.—Bank of America Nat Trust & 
Savings Ass*n v. Goldberg, 54 P. 
2d 1155, 12 CaLApp.2d 168. 

Under recoupment for fraud 

In action by vendor on purchase 
price notes, no proof of performance 
by purchaser was necessary to per¬ 
mit deduction, under plea of recoup¬ 
ment, by purchaser's guarantor of 
damages suffered by reason of ven- 
dor's misrepresentations,—Mackenzie 
Oil Co. V. Omar Oil & Gas Co., 154 A. 
883, 4 W.W.Harr., Del., 836. affirmed 
Phoenix Oil Co. v. Mackenzie Oil Co., 
164 A. 894, 4 W.W.Harr., Del., 460. 

Miss.—Thrasher v, Ely, 10 Miss. 

, - 139 * 

Pa—Gibbs V, Cannon, 9 Berg. A R. 
198, 11 Am.D. $99. 

note 74, 


41. N.J.—Weatville Land Co. v. 
Handle, 171 A. 520. 112 N.J.Law 
447. 

N.T.—Bank of U. S. v. Ribman, 278 
N.Y.S. 805, 244 App.Div. 209. 

N.C.—^Wachovia Bank & Trust Co. 

V. Clifton, 166 S.B. 334, 203 N.C. 
483, 84 A,L.R. 725. 

Tex,—Gray v. Devers Mercantile Co., 
Civ.App., 245 S.W. 953. 

28 C.J. p 1023 note 76. 

42. S.D,—Clark v. Weiland, 227 N. 

W. 193, 56 S.D. 644. 

28 C.J. p 1023 note 76. 

43- Ill.—Johnson v. Glover, 19 Ill. 
App. 686, reversed on other 
grounds 12 N.E. 267, 121 HI. 283. 
4a Tex.—Hopkins v. Schallert, Civ. 
App., 196 S.W. 219, 

45. Ill.—-Ruddy V. Philadelphia & 
Reading C. & I. Co., 70 Ill.App. 320. 

46. N.Y.—Ebling Brewing Co. v. 
Weisel, 124 N.Y.S, 73, 139 App.Div. 
634. 

47. Ill.—Capitol Food Co. v. Smith, 
155 Ill.App. 123. 

28 C.J. p 1023 note 81. 

43. Ill.—Mamerow v. National Lead 
Co., 98 Ill.App. 460, affirmed 69 N. 
E. 604, 206 Ill. 626, 99 Am.S.R. 
196. 

Necessity for special plea see supra 
§ 97. 

49. IlL—Davis V. Wolff Mfg. Co., 84 
H1.APP. 679. 

28 C.J. p 1024 note 83. 

50. N.Y.—Pennsylvania Coal Co. v. 
Blake. 85 N.Y. 226. 

1276 


51. Or.—Palomakl v. Laurell, l$8 P. 
935, 86 Or. 491. 

52. Ind.—Shores-Mucller Co. v. Best, 
118 N.E. 688, 66 Ind.App. 649. 

General or speoial plea 

Defendant may show material al¬ 
terations avoiding contract sued on 
under either general or Kpecial plea 
of non o«t factum.—Ehl v. J. R, 
Watkins Medical Co.. 112 So. 426, 216 
Ala. 69. 

63. Cal.—Slnnlge v. Oswald, 148 P. 

203, 170 <^al. 56. 

28 C.J. p 1024 note 86. 

Delay in perfoxmanoa no defense 
Where the answer admits perform¬ 
ance by plaintiff *'under and pursu¬ 
ant to the contract," mere tnrdlnefj.s 
in performance i.s no defen.Mc to the 
action.— W&rnor Gear Co. v. Berg- 
doll, 97 A. 1086, 263 Pa. 164. 
Corporate existence of debtor 

Objection that no eviflence was in¬ 
troduced that principal obitgor was 
corporation or that contract was 
signed or authorized by it could not 
be raised by guarantor entcTing into 
guaranty contract with the principal 
obligor as a corporation, and plead¬ 
ing obligees* breach of different con¬ 
tract given it by contractor as de¬ 
fense to action on guaranty.—New 
York Indemnity Co. v. May, 296 P. 
314, 37 Ariz. 462. 

54. in. —Campbell v. DeClerque, 186 
llIApp. 441, affirmed 83 N.E. 224, 
231 Ill. 442. 
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If there is a material variance between the mat¬ 
ters alleged and the proof, it is fatal to plaintiff’s 
right of rccovcrySS or defendant’s grounds of de¬ 
fense, discussed generally in the CJ.S. title Plead¬ 
ing § 531, also 49 CJ. p 805 note 6, as the case may 
be. An immaterial variance, however, may be dis¬ 
regard ccL 

Conforming pleading to proof. Where plaintiff, 
without objection, proves a contract other than the 
one declared on, the pleadings are thereby enlarged 
so as to make available to defendant the defense 
that the contract was changed and was not the one 
on which defendant bound himself.®'^ 

§ 99. Presumptions and Burden of Proof 

a. In general 

b. Existence, validity, and terms of guar¬ 

anty 

c. Consideration 

a. In General 

The general rules governing presumptions and burden 
of proof In actions on contracts ordinarily govern ac¬ 
tions on contracts of guaranty. Such rules have been 
applied in determining facts relating to acceptance^ in¬ 
solvency, date of execution, compliance with the contract, 
notice of default, damages, and various defenses. 

The burden of proof**^ and presumptions^^ in an 
action on a contract of guaranty ordinarily are gov¬ 


erned by the general rules which apply in other 
actions on contracts. 

Presumptions have been held to obtain that a 
transaction was accompanied by good faith and fair 
dealing;®^ that a contract of guaranty which had 
been delivered was duly accepted that the insol¬ 
vency of a debtor continued down to the time of 
trial that a guaranty of the payment of all 
freight charges includes demurrage charges and 
that, where a guaranty of a trade acceptance was 
made before final delivery of the acceptance, the 
goods were sold on the guarantor’s credit.®^ It is 
presumed that a contract of guaranty was execut¬ 
ed on the same date as other instruments which it 
guarantees,so that, where an undated guaranty is 
indorsed on a commercial paper, it will be pre¬ 
sumed to have been made at the time the paper was 
executed.®® It has also been presumed that the 
date on a written guaranty is the date on which it 
was executed and delivered.®’' There has been held 
to be no presumption that a new note is collateral 
to the original note where the original note is not 
surrendered.®® 

The burden is on plaintiff to prove clearly all the 
material elements of his cause of action against the 
guarantor,®® including, inter alia, the fact that he 
accepted and acted in reliance on the guaranty;*^® 


55. N.Y.-^Unnk of U. a v. Rlbman. 

27H N.YS, 805. 244 App.Div. 209. 
28 C?.J. p 1024 tmW 89. 

AmoxM of olAlm 

till* LiOU iff Inna code, plaintiff 
olniminic I>*mm ihnn Its account 
ficliinr ow«h1 Iohcm the over- 
pXiiH, If ho fiiilH to nmend the p«tl- 
flon,-- .Mit'hciln Tire Vo. v. Delcourt, 
l^n.App., 149 »So. 213, rehearing: denied 
150 So, 303. 

55. Mont. —SchautT v, Morgan, 216 
P. 347, 57 Monl. 455. 

28 t^J. p 11124 note 91. 

Amoxmt of claim 

Proof ihnt amount owing by debt¬ 
or \v«;h grenifT than that claimed in 
petition was hold not objectiutmldo, 
HliiiMv uniler tho ctuJo. plaintiff could 
only the umouttl elnimed.— 
Miehehn Tir»* <N». v. Pelcourt, La. 
App.. 150 .St». 303. dettyinK rehearing 
149 Hm. 313. 

traanthoHiad change of ixuitnusLCAt 
The unatithorUed addition of 
wordfi of Kunrunty on an inatrument, 
which do nut change the liability of 
the guarantor under the words orig¬ 
inally uaed, doeff nut render HUch iii- 
fftrument at variance with the proof. 
—Kirby v, Hiiwyer, 267 XU.App. 363. 
Ohaage of theory not fatal varianoe 
In action on bond guaranteeing 
performance of executor's contract to 
pay intended legatee under testatrix' 


win proportionate share of all funds 
coming into executor's hands until 
full payment of legacy, allegations 
of original and supplemental com¬ 
plaint that executor diverted to his 
own UHC estate’s funds which should 
have been paid to such legatee did 
not change character of cause of 
action set up in either complaint, 
and trial of ca.se on theory of broach 
of contract by administrator of de¬ 
ceased executor’s estate after receiv¬ 
ing sufficient assets of such estate to 
pay balance due under contract did 
not constitute fatal variance,—Greg¬ 
ory V. Fidelity & Casualty Co. of 
Nt‘w York, 110 P.2d 847, 7 Wash.2d 
645. 

57. La.—Shreveport Laundries v. 
Sherman, App,, 7 So.2d 433. 

58. N.J.—Dunn v« Goldman, 168 A. 
299, 392. Ill N.J.Iiaw 249, quoting 
Corpus ^rtuds. 

28 <7.J. p 1024 note 93. 

59. N.J.—Dunn v. Goldman, supra, 
auotlng Corpus JTurls. 

28 C.J. p 1024 note 94. 

68. N.J.—Dunn v. Goldman, supra, 
quoting Corpus oruaris. 

28 C.J. p 1025 note 95. 

61- N.J.—^Bndlcott-Johnson Corpora¬ 
tion V. Binder, 127 A. 166, 101 N.J. 
Law 122. 

66k Wash.—^Kesner v. Inland Empire 
Land Co., 272 P, 29. 160 Wash. 1, 
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63. Ga.—^Whitley v, Powell, 169 S.B. 
766, 47 Ga;.App. 105. 

54L Or.—Ruby v. West Coast Lum¬ 
ber Co., 10 P.2d 358, 130 Or, 388. 

6S. Tenn.—S. M. Williamson & Co. 
V. Ragsdale, 96 S.W.2d 922, 170 
Tenn. 439, 

68. XU,—Underwood v. Hossack. 38 
Ill. 208. 

28 C.J. p 1026 note 21. 

67. Pa.—KoUcr v. New Jersey Fidel¬ 
ity & Plate Glass Ins, Co., 160 A, 
40, 306 Pa. 124. 

68- Minn.—X^'armers’ & Merchant.s* 
Nat, Bank of Cannon I^’^alls v. Dof¬ 
fing. 213 N.W. 376, 171 Minn. 63. 

69, Minn.—People’s Oo-op, Store <kt. 
V. Blegen, 198 N.W. 426, 169 Minn. 
153. 

N.J.—Dunn v. Goldman, 168 A. 299, 
302, 111 N.J.Law 249, quoting Cor¬ 
pus Jnsls- 

Tex.—Hughes v. Straus-Frank Co., 
Clv.App., 127 S,W.2d 682. affirmed 
166 S.W.2d 619. 138 Tex, 50. 

Va.—H, A. Seinshelmer Co, v. Green¬ 
away. 160 S.K. 639, 169 Va. 628. 

Wyo.—Hawkins v. Stoffers. 276 P. 
462, 40 Wyo. 226, rehearing denied 
278 P, 76. 40 Wyo. 226. 

28 C.J. p 1025 nuts 96. 

TO. Vt,—Manley Bros, v. Bush, 16i 
A. 782, 106 Vt. 67. 

28 C.J. p 1026 note 97. 
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that the terms of the guaranty have been complied 
with,*^! as, in the case of a conditional guaranty, 
that the condition has been performed that the 
principal obligation has not been paid or per¬ 
formed and that he has been damaged and the 
amount thereof.Plaintiff need not prove his sig¬ 
nature to the original contract, where he shows that 
he accepted and acted under it, and proves the sig¬ 
natures of the other party and of the guarantor 
and it has been held that, where the guarantor has 
given his note for the principal debt, the creditor 
may recover on proving the note.^® 

Defenses* The burden is on defendant to prove 
matters of affirmative defense relied on to discharge 
or limit his liability,such as payment by him,'^^ 
satisfaction,"^^ or release.^® The burden is also on 


defendant to prove matters in reduction or miti¬ 
gation of damages,at least where there is a prima 
facie showing of the usual measure of damages.^2 

Notice of defatdt. Where notice to the gn^arantor 
of the principal’s default is required as a condition 
to fixing liability on him, see supra § 63, the bur¬ 
den in some jurisdictions is on plaintiff to show that 
such notice was given to the guarantor, or, if it 
was not given, to show a sufficient excuse there¬ 
for,®^ such as that the principal was insolvent;®® 
and it is then incumbent on the guarantor to rebut 
the prima facie case which plaintiff, by showing 
such insolvency, has made.®® In other jurisdictions, 
however, where defendant asserts want of notice, 
the burden is on him to show, as a matter of de¬ 
fense, the failure to give such notice or negligence 


19'otioe of acceptance 

(1) Plaintiff has been held to have 
the burden of proving that notice 
of acceptance of defendant's offer of 
guaranty was given defendant.— 
Manley Bros. v. Bush, supra. 

(2) However, it has been held not 
incumbent on plaintiff to show that 
the guarantors had notice of plain¬ 
tiff's acceptance of the contract of 
guaranty, where such notice was ex¬ 
pressly waived by the contract.— 
W. T. Rawleigh Co. v. Ulm, 268 Ill. 
App. 248. 

(S) Necessity of notice of accept¬ 
ance see supra $ 11. 

71. Mass.—Davis-Hill Co. v. Wells, 

149 N.B. 693, 254 Mass. 118. 

Or.—^Marshall-Wells Co. v. Tenney, 
244 P. 84. 118 Or. 373, 45 A.L..R. 
1382. 

28 C.J. p 1025 note 98, p 936 note 38. 

72. S.C.—^Duncan v. Gadsden, 16 S.C. 
L. 364. 

28 C.J. p 1025 note 99. 

73. Nev.—l»ee Tire & Rubber Co. of 
New York v. McCarran, 55 P.2d 
633, 636, 56 Nev. 458, citing Cor¬ 
pus Juris, and rehearing denied 
McCarran v. Lee Tire & Rubber Co. 
of New York, 59 P.2d 1183, 56 Nev. 
510. 

N..T.—Superior Finance Corporation 
V. McCrane, 168 A. 380, 111 N.J. 
Law 399. 

N.Y.—Cole V. Miller, 268 N.Y.S. 443, 

150 Misc. 32. 

Pa.—Security Finance Co., to Use of 
Bernhelm, v. Linker, 176 A. 76, 116 
Pa.Super. 523. 

28 C.J. p 1025 note 1. 

Oolleotio& of iusuranoo premiums 
Where guarantors bound them¬ 
selves for faithful performance and 
payment of all moneys of insurance 
company coming into agent’s hands, 
obligee, to recover against guaran¬ 
tors, is required to prove that agent 
collected and received premiums.— 
Home Ina Co. v. Voorhies Co., La. 
App., 168 So. 724. 


74- Mich.—^Watrous v. Bialy's Es¬ 
tate. 192 N.W. 628. 222 Mich. 137. 

Mo.—Wood v. Utter, 77 S.W.2d 832, 
229 Mo.App. 309. 

N.J.—Superior Finance Corporation 
V. McCrane. 168 A, 380, 111 N.J. 
Law 399. 

28 C.J. p 1025 note 2. 

Statutory presumptiou as to dam¬ 
ages 

Under a statute providing that the 
detriment caused by the breach of an 
obligation to pay money only shall be 
deemed to be the amount due by the 
terms of the obligation, a plaintiff 
suing for defendant's breach of con¬ 
tract to purchase a note held by 
plaintiff has been held not required 
to prove the amount of damages, 
except to show the unpaid portion of 
principal and interest due on the 
note.—Bank of America Nat. Trust 
& Savings Ass'n v. Lane Mortg. Co., 
63 P.2d 1189, 18 Cal.App.2d 431. 

75- N.J.—Dunn v. Goldman, 168 A. 
299, 302. Ill N.J.Law 249, quoting 
Corpus Juris. 

N.D.—W, T. Rawleigh Medical Co. v. 
Laursen, 141 N.W. 64, 25 N.D. S3, 
48 L.RA.,N.S.. 198. 

76- Pa.—^Teller v. Bernheim, 8 Phlla, 
299. 

77- Hawaii.—International Trust Co. 

V. Suzui, 31 Hawaii 34. 

Ill.—^Le Roy State Bank v. J. Kee¬ 
nan's Bank, 169 N.B. 1, 337 Ill. 173, 
reversing 253 lll.App. 61. 

Ky.—H. C. Whitmer Co. v. Richard- 
son. 111 S.W.2d 677. 271 Ky. 112. 
Mich.—Myers v. C. W. Toles & Co., 
283 N.W. 603, 287 Mich. 340. 

Mo.—Continental & Commercial Nat. 
Bank of Chicago v. Ricker, 49 S. 

W. 2d 20, 330 Mo. 75. 

Pa—Gilmore Drug Co. v. Goldsmith, 
79 Pa Super. 149. 

Wash.—Yakima Finance Corporation 
V. Perkins, 295 P. 189. 160 Wash. 
379. 

28 ai. p 1025 notes 5, 6, 7 [a]. 
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Theft of notes 

In an action against the guarantor 
of notes the burden has been held to 
be on the guarantor to prove a de¬ 
fense that the notes were stolen.— 
First Nat. Bank v. Caufllel, 150 A. 
463, 300 Pa 175. 

78. Ala—Purst v. Shows, 116 So. 
149, 217 Ala 297. 

Ky.—C. Whitmer Co. v. Richard¬ 
son, 111 S.W.2d 677, 271 Ky. 112 
—Williams v. Denny, 38 S.W.2d 
668, 238 Ky. 662. 

78. Ky.—H. C. Whitmer Co. v. Rich¬ 
ardson, 111 S.W.2d 677, 271 Ky. 
112 . 

80u Ark.—Furst & Thomas v. Var¬ 
ner, 246 S.W. 818, 166 Ark. 327. 
Ind.—U. S. Rubber Co. v. Horsley, 
173 N.E. 237, 92 Ind.App. 99. 

Ky.—C. Whitmer Co. v. McClung, 
67 S.W.2d 648, 247 Ky. 626. 

28 aj. p 1025 note 6 la] (X). 

81. U.S.—Pennsylvania R. Co. v. Fi¬ 
delity & Deposit <:?o. of Maryland. 
C.C.A.I»a., 81 F.2d 526. certiorari 
denied Fidelity & Deposit Co. of 
Maryland v. Pennsylvania H. Co., 
56 S.Ct. 683, 298 U.S. 661, 80 L. 
Ed. 1386. 

Mich.—Palmer v. Schrage, 242 N.W. 

751, 258 Mich. 560. 

88. Ark.—Hanson v. liouisiana Oil 
Refining Corporation, 53 S.W.2d 
430, 186 Ark. 331. 

Tex.—Bank of Miami v. Young, Com. 
App., 208 S.W. 656, reversing. Civ. 
App., 161 S.W. 436. 

83. Ill.—Goldenberg v. Myers, 202 
Ill.App. 340. 

84. Iowa.—Knight v. Dinamore. 12 
Iowa 36. 

85. Iowa—Knight v. Dinsmore, su¬ 
pra 

Mo.—N. O. Nelson Mfg. Oo. v. 
Shreve, 68 S.W. 376, 94 Mo,App. 
518. 

88. Iowa—Knight v. Dinsmore, 12 
Iowa 35. 

28 C.J. p 1026 note 12. 
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in doing so and that he has sustained damage there- 
Where notice of default is not required, there 
is, of course, no burden on plaintiff to show that it 
was given.®® 

b. Existence, Validity, and Terms of Guaranty 

The plaintiff ordinarily has the burden of proving the 
execution, existence, validity, and terms of the guaranty, 
and, where alterations appear, that such alterations were 
made with the guarantor's consent. The defendant has 
the burden of proving that the guaranty was procured 
by fraud. 

As a general rule the burden is on plaintiff to 
prove the existence and terms of the contract of 
guaranty and that defendant bound himself there¬ 
on.®^ Thus plaintiff must establish that the guar¬ 
anty was signed by defendant or some one author¬ 
ized by him.^^ However, there is authority which 
lu)lds that a guarantor who pleads non est factuia 
has the burden of sustaining his plca,^l and that 
whore he claims that his name has been forged 
he has the burden of so showing.®^ Where exe¬ 
cution of the guaranty is shown, the burden is on 
defendant to establish that he is not bound by its 
provisions,**'* on the ground, for example, that de¬ 
livery thereof was in escrow and not absolutc.^*^ 

Under some statutes, where a written guaranty 
purports to he signed or executed by the guarantor, 
the presumption arises, in the absence of evidence 
to the contrary, that it was so signed or executed, 
except where the guarantor dies before the trial 
when the guaranty is produced, in which case com¬ 
mon-law proof of its execution and contents is nec- 
e.ssary.**® 
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Fraud or undue influence. Where he relies on 
such defense, the burden is on defendant guarantor 
to prove that the guaranty was procured by fraud 
and misrepresentation,®'^ and in an action by an in¬ 
nocent guarantee on a guaranty, which was pro¬ 
cured by misrepresentation, the burden is on the 
guarantor to show that he was free from negli¬ 
gence.®® Where defendant produces evidence to 
the effect that he signed a purported guaranty in 
the belief that it was merely a recommendation of 
the principal's honesty or reputation, the burden is 
on plaintiff to show that he accepted and acted on 
the guaranty without notice of any fraud practiced 
by the principal on defendant.®® 

Alterations. Unless the contract of guaranty 
carries on its face some evidence of being tampered 
with, the burden of proof is on defendant to show 
an alteration.! However, where erasures and inter¬ 
lineations appear on the contract the burden is on 
plaintiff to prove that they were made before the 
guarantor signed or with his consent.^ Plaintiff has 
the burden of at least showing that there was no al¬ 
teration of the instrument after its delivery to him.® 
Under some statutory provisions, where the execu¬ 
tion of the guaranty is admitted or proved, it is 
presumed that the instrument was in the same form 
when executed that it is in when produced in the ac¬ 
tion to enforce it.^ 

c. CoxxsideratioxL 

The plaintiff ordinarily has the burden of proving 
consideration for the contract of guaranty. However, a 
presumption of consideration sometimes arises, in which 


87. Iiid.-—I>ownoy v. People's State 
Pank. 104 N.R 703, lOt Ind.App. 
121 . 

—MortK«Ki* & Contract Co. v. 
244 N.W. 428, 260 Mich. 

142. 

28 C.J. p 1026 note 13. 

88. Pa.—<Trompton's Estate, 9 Pa.Co. 
401. 

88. I*>wrt,—Andrew v. Overbeck, 241 
N.W. 436, 214 Iowa 578. 
l^a.' .Shreveport l-aundrles v. Sher¬ 
man, App., 7 So.2d 433—ItratsoM v, 
Jonrs, App., 106 Ho. 616—Ilrewster 
8e Uoiu'h V. Wilbur Hamilton, 3 
App. 178—»rew»t«T & Roach v. 
Kred Hamilton, 3 Xja.App. 105. 

28 O.J. p 1028 note 17. 

90w Ala.—MeConnon & Co, v. Kirby, 
lim So. 764, 2U Ala. 440. 

N.J.—i>unn V. Ooldman, 168 A. 299, 
111 N.J.Haw 249, 

91. T»»x.’-Kraker v. Hettman-KIein-* 
hn«M**r I'tothinff Co., Civ. App., 12 S. 
W.2c! 247. 

93* Tex,—Kraker v. Bettman-Klein- 
hauHcr Clothing Co., supra. 


90. KT.—Bank of U. S. v. Chemical 
Bank & Trust Co., 246 N.Y.S. 695, 
140 Misc. 394. 

94. NT.Y,—Bank of U. S. v. Chemical 
Bank & Trust Co., supra. 

Kotloe of coxidltioxLal delivery 

Defendant guarantor has burden of 
proving that plaintiff had notice that 
delivery of guaranty was condition¬ 
al.—J. li. Watkins Co. v. Daniel, 153 
So. 771, 228 Ala. 399. 

96. Wis,—Rlpon Hardware Co. v. 
Haas, 12,3 N.W. 659, 141 Wla. 06. 

28 O.J- p 1026 note 18. 

99, WIh.—U ipon Hardware Co. v, 
Haas, supra. 

97. Ky.—G. C. Heberling Co. v, 
Clark, 90 S.W.2d 77. 262 Ky. 324. 

28 C.J. p 1027 note 32. 

99. N.Y.—Page v. Krekey, 17 N.Y.S. 
764, reversed on other grounds 33 
N.K. 311, 137 N.Y. 307, 33 Am.S.R, 
731, 21 D.RA. 409. 

99. N.D.—Dr. Koch Medical Tea Co. 
V. Poltras, 161 N.W. 737, 36 N.D. 
144. 


1. Ala.—Ehl V. J. R. Watkins Medi¬ 
cal Oo., 112 So. 426, 216 Ala. 69. 
Tex.—Kraker v. Bettmnn-Kleinhaus- 
er Clothing Co„ Glv.App., 12 S.W.2d 
247. 

3. I.ia.—Interstate Trust & Banking 
Co. V. Womack, 165 So. 6, 170 l^ti. 
732. 

Barden to go forward after rehattal 
evidence 

Where there Is a dispute wheth<'r 
the amount of the debt was set forth 
In the contract of guaranty, and de¬ 
fendant introduces evidence negativ¬ 
ing plaintiff's allegation that the 
contract specilled the amount of the 
debt, and also negativing tho prlma 
facie ca.so presented by the writing, 
the burden is then on plaintiff to go 
forward and establish his claim by a 
preponderance of the evidence.—Mc- 
Connon & Co. v. Mench, 209 N.W. 
830, 235 Mich. 640. 43 A.D.R. 737. 

3, Tex.—Austin v, St. John, Civ 
App., 6 H.W.2d 224. 

4. Wls.—Rlpon Hardware Co. v 
Haas, 123 N.W. 669, 141 Wls. 66. 

2S C,J. p X026 note 20. 
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case the defendant has the burden of establishing want 
of consideration. 

Ordinarily there is no presumption of considera¬ 
tion for a contract of guaranty,^ and plaintiff has 
the burden of establishing consideration,^ at least 
where the contract of guaranty does not import a 
consideration on its face;*^ and, where a particu¬ 
lar consideration is alleged, the burden is on plain¬ 
tiff to prove such consideration.^ Accordingly a 
presumption of consideration does not arise and the 
burden is on plaintiff to prove the consideration 
where the guaranty is of a preexisting debt or ob¬ 
ligation,® as where it is indorsed on a note after 
the delivery of the note.^® 

Under certain circumstances, sometimes by vir¬ 
tue of statute, a contract of guaranty has been held 
to give rise to a presumption of consideration,^! 
as, for example, where the guaranty arises by virtue 
of the issuance!® or indorsement in due course!® 
of a note. Where the guaranty is such that it is 
presumed to have been based on a sufficient consid¬ 


eration, the burden is on defendant seeking to avoid 
liability thereon to show want of consideration;!^ 
and this rule has been held applicable where the 
guaranty is evidenced by the execution or indorse¬ 
ment of a negotiable instrument,!® where the exe¬ 
cution of the guaranty agreement is admitted,!® or 
where the guaranty on its face shows or recites 
that it was given for a consideration or for value 
received;!*^ and a mere denial by defendant that 
anything was paid to him does not discharge the 
burden on him.!® 

Effect of writing. Plaintiff has been held to have 
the burden of proving consideration for a contract 
of guaranty notwithstanding the contract is in writ¬ 
ing;!® in many jurisdictions consideration is 
presumed where the contract of guaranty is in writ¬ 
ing,®® and in these jurisdictions the burden is on 
defendant to show want of consideration.®! 

§ 100. Admissibility of Evidence 

a. In general 


5- Oolo.—Cripple Oreek State Bank 
of Rollestone, 202 P. 113, 70 Colo. 
434. 

Bffect of introduction of ovidenco 
Where the petition allege.s and the 
evidence shows a consideration 
which is insufficient to sustain the 
guaranty, there can be no recovery 
on the theory that a consideration 
might be presumed, since such pre¬ 
sumption can be indulged only in the 
absence of evidence on the subject.— 
Allen West Commn. Co. v. Richter, 
228 S.W. 827, 286 Mo. 691. 

6- Ky.—Coons v. Bank of Com¬ 
merce, 26 S,W.2d 16, 233 Ky. 457. 

7. La.—Consolidated Cos. v. Angel- 
loz, App., 166 So. 910, 911, quoting 
Corpus Juris, and reinstated 170 
So. 556. 

Ohio.—Silberman v. National City 
Bank of Cleveland, 173 N.B. 16, 36 
Ohio App. 442. 

28 C.J, p 1026 note 23. 
a. La.—Consolidated Cos. v. Angel- 
loz, App., 166 So. 910, 911, quoting 
Corpus Juris, and reinstated 170 
So. 556. 

S.O.—Thomas v. Croft, 32 S.C.L. 40. 
28 C.Jr. p 1026 note 24. 
a- N.Y.—Hauswald v. Katz, 214 N- 
T.S. 705, 216 App.Dlv. 92. 

28 C.X p 1026 note 25. 
lOi R.L—New Bedford Morris Plan 
Co. V. Hicks, 167 A. 421, 422, 62 
R.I. 74, citing Corpus Juris. 

28 aj, p 1026 note 26. 

11- La.—^Texas Co. v. Couvillon, 
App., 167 So. 156, annulling 160 So. 
839. 

.VL LiSa—^E xchange Nat. Bank v. 
HSoHomon Bros., 128 So, 282, 170 
La. 477. 


Presumption, held overcome 
Tex.—Green v. American Refining 
Propertie.s, Civ.App., 22 S.W.2d 343. 

13. Mo.—^Arneat v. Messerly, App., 
17 S.W.2d 670. 

14. La.—Martin v. McCloskey, 99 
So. 477, 155 La. 604. 

Okl.—Barnett v. Kennedy, 92 P.2d 
963, 185 Okl. 409. 

Tex,—Legg v. Morrow, Civ.App., 60 
S.W.2d 332—Silbert v. Keton, Civ. 
App., 56 S.W.2d 246. 

28 C.J. p 1026 note 27. 

Bifect of allegation of consideration 

(1) “Even if it be conceded that 
under the statutes a written contract 
such as the one sued on imports a 
consideration, and that it is not nec¬ 
essary to allege or prove the con¬ 
sideration, yet there is an exception 
to this general rule which is to the 
effect that. If one suing on an instru¬ 
ment importing a consideration un¬ 
necessarily sets out the considera¬ 
tion and it Is denied, he must prove 
it”—Coons V. Bank of Commerce, 26 
S,W.3d 15, 18, 233 Ky. 467. 

(2) In suit on guaranty of prom¬ 
issory note, where specific consid¬ 
eration is alleged and proof there¬ 
of introduced, the fact of considera¬ 
tion is to be determined, not on pre¬ 
sumption of consideration of writ¬ 
ten instrument, but on proof.—Door- 
ly V. Butte & Western Silver Mines, 
230 P. 779, 71 Mont, 529. 

15. Tex.—Green v. American Refin¬ 
ing Properties, Civ.App., 22 S.W,2d 
343. 

Wash.—O'Brien v. Turner, 24 P.2d 
641, 174 Wash. 266. 

28 O.J. p 1026 note 28. 


16. La.—Texas Co. v. Couvillon, 
App., 167 So. 155, annulling 160 So. 
839. 

17. Pla.—^Warren v. Tampa Mortg. 
Investors' Co., 150 So. 738. 112 
Pla. 555. 

III.—W. T. Rawlelgh Co. v. Ulm, 268 
I11.APP, 248. 

28 C.J. p 1026 note 29. 

1& U.S.—International Harvester 
Co. v. Patterson, S.D., 237 P, 411, 
168 C.C.A. 451. 

19- Ohio.—Silberman v. National 
City Bank of Cleveland, 173 N.B. 
16, 36 Ohio App. 442. 

aa Cal.—Bank of America of Cali¬ 
fornia V. Granger, 1 r,2d 479, 116 
Cal.App. 210. 

Iowa.—Boyd v. Miller, 230 N.W. 861, 
210 Iowa 829. 

Kan.—Purst & Thomas v. De Witt, 
66 P.2d 667, 145 Kan. 800. 

Mont.—Schauer v. Morgan, 216 P. 
347, 67 Mont. 156. 

Okl.—Barnett v. Kennttdy, 92 P,2d 
963, 183 Okl. 409. 

Tex.—Thomas v. Wm. Cameron Sc 
Co., Civ.App,. 163 S.W.2d 1008— 
Baten v. Thornhill, Civ.App., 145 
S.W.2d 608, error refused—Schmidt 
V. McCoplin, Civ.App., 243 S.W. 
606. 

Effect of writing or seal generally 
see supra 9 24. 

ai. Iowa.—Boyd v. Miller, 280 N.W. 
851, 210 Iowa 839. 

Kan.—Purst Sc Thomas v. De Witt, 
65 P.2d 567, 145 Kan. 300. 

Mont.—Schauer v. Morgan, 216 F. 
347, 67 Mont. 456. 

Tex.—Baten v. Thornhill, Civ.App., 
146 S.W,2d 608, error refused. 
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b. Extent of guarantor’s liability 

c. Performance of conditions precedent 

a. In General 

The general rules governing the admissibility of 
evidence in civii actions apply In determining the admis¬ 
sibility of evidence as to the issues in an action on a 
contract of guaranty, such as the existence, vaiidity, con¬ 
ditions, and construction of the contract, the considera¬ 
tion therefor, and the parties thereto. 

The general rules which govern the relevancy, 


competency, and materiality of evidence in actions 
on other contracts apply in determining whether or 
not particular evidence is admissible on issues aris¬ 
ing in an action on a contract of guaranty .22 Such 
rules apply in determining the admissibility of evi¬ 
dence with respect to the existence of the contract 
of guaranty the consideration given therefor, 
or a want or failure thereof authority to make 
the guaranty estoppel the parties to the con¬ 
tract the conditions29 and construction^® of the 


32. 5?.C .—\\\ T. Rawleiffh Co. v. 

Thompson, 114 S.E. 702, 122 S.C. 
42. 

2S O.J. p 1027 note 3S. 

BvidsiLos liold adsnisslble 

(1) Generally. 

Ga.—Lanirr v. Council, 176 S.E. 614, 
179 Ga. 06 S. 

Ill.—Karp V. Kinder, 38 N.E.2d 788, 
312 Ill.App. 6 .>l. 

La.—Shreveport Laundritis v. Sher¬ 
man, App., 7 S«i.2d 433. 

Md.^—Hodn.son v. Hurrouffhs, 2 A.2d 
407. 170 Md. 413. 

Ma.s.s.—AKrieultural Nat. Bank of 
IMltsfleld V. Hrennan, 3 N.E,2d 769, 
295 MaH.s, 323. 

Minn.—Honlln v. Wam.Mley, 223 N.W. 
9K. 176 Minn. 234. 

Mo.—nioho American Corporation v. 
Min«»r. 131 a\V.2d 340. 234 Mo. 
App. 253. 

jy.Y—Title Gunrnntee & Trust Co. v. 
Currie lUdK. Corporation, 3 N.Y.S. 
2d 351. 254 App.niv. 711. 

Okl.—Smitldm* v. I, T, Corpora¬ 
tion. 15 K.2d 764, 172 Okl. 526. 
Wyo.—tliiwkins v. Stoffers, 276 P. 
152, 40 VVyo. 226. rehearinfc denied 
273 P. 76. 45 \Vy«. 226. 

83 <\J, p 1527 note 33 tb], td], 

(2) Tn a suit hy the seller against 
the Kuarantor of the buyer of fruit 
extra«ts, the Kitsrantor may Intro¬ 
duce evidriiee shewing the seller’s 
knowledge that the extracts were In¬ 
toxicating and were to be sold and 
used unlawfully for beverage pur- 
piiHes,-^'St'httrnagi*l v. Kurst, 112 So. 
152, 218 Ala. 52K—Kurst V. Hhowa, 
115 .So. 299. 21.7 Ain. 133. 

<3> In sueh ease the seller may 
show his laek uf knowledge as to 
sueh faets, and may also show the I 
reasonable need for sueh extract 
In the ti'rritory In which they wen* 
to be sold.—Kursi v. Shows, supra. 

Svldsttoa h«ld ixtfhdndMibla 

<1> Uenerally. 

Cal.—Hank of America Nat. Trust 6b 
Savings Ass*n v. Lane Mortg. Co., 
63 P.Sft 11K9. lA CHl.App.2d 431. 
La,—Texas Co, v. Couvillon. App., 
148 So. 298. 

Minn.—Kuske v. devne, 226 N.W. 988, 
178 Minn. 296. 

Mo.—Mercantile Trust Co. v. Dulle, 
282 aw, tl4. 

Pa«—Security Finance Co., to Use of 


Bernheim, v. Linker, 176 A, 76, 115 
Pa.Super. 523. 

28 O.J. p 1027 note 38 [a], [c]. 

(2) In suit on contract of guaran¬ 
ty, previous contract signed by guar¬ 
antor outlining general plan for con¬ 
ducting busine.ss to which guaranty 
related was inadmissible where con¬ 
tract formed no part of guaranty 
.sued on and had not been so plead¬ 
ed.—Brown Shoe Co. v. Moore, 184 
S.E. 023, 33 Ga.App. 159. 

CompeteiLoy of witness 
Defendant, as to whom plaintiff 
dl.smissed action on guaranty con¬ 
tracts without prejudice, has been 
held competent to testify as to 
whether he signed contracts, which 
bore his name together with those of 
remaining defendants.—W. T. Raw- 
lelgh Co. V. Moel, 246 N.W. 782, 215 
Iowa 843. 

03. Ill,—W. T. Rawleigh Co. v. Ulm, 
268 IU.APP. 248. 

Pa,—Heinrich Chemical Co. v. In¬ 
gram, 139 A. 77, 104 Pa.Super. 257. 
28 C.J. p 1027 note 39. 

Absence of motive fox gnaranty 
It Is error to exclude guarantor’s 
evidence of the date of a contract be¬ 
tween guarantor and the principal 
debtor nfftTed to refute the exi.stence 
of the alleged guaranty by showing 
that sueh contract was made after! 
the alleged guaranty and that the 
! guarantor, at the time of the alleged 
execution of the guaranty, therefor 
hud no motive for giving the guaran¬ 
ty,—Holly Sugar Corporation v. 
Drain, 213 l\ 119, 73 Colo. 48. 
AdmifslbUity of written guaranty 
(1) Written guaranty is admis.siblc 
on due proof of its execution.—Rich¬ 
ardson V. Sanger Bros., Tex.Civ.App,, 
283 S.W. 249. 

<2) A written guaranty la evidence 
of the facts therein recited. 

N.Y.—Page v. Krekey, 17 N.Y.S, 764, 
reversed on other grounds 33 N.B. 
311, 137 N.Y. 807, 33 Am.S.R. 731, 
21 L.H.A. 409. 

Vt.—Peck V. Barney, 12 Vt. 72. 

ft*. Mont.— W, T. Rawleigh Co. v. 
Miller, 78 r.2d 552, 106 Mont. 456 
—Schauer v. Morgan, 216 I*. 347, 67 
Mont. 465. 

N.C.—M. P, Hubbard Co. v. Brown, 
118 S.E. 896, 186 N.C. 96. 
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W.Va.—^Henderson v. Kessel, 116 S. 

B. 68, 93 W.Va. 60. 

28 C.J. p 1028 note 40. 

25. Ill.—Kaestner v. Chicago First 
Nat. Bank, 48 N.B. 998, 170 Ill. 322, 
affirming 68 IlLApp. 460. 

28 C.J. p 1028 note 41. 

20. Tex.—Citizens’ Nat. Bank of 
Lubbock V. Ivey, Civ.App., 73 S.W. 
2d 133, error refused. 

27. Tex.—Citizens' Nat. Bank of 
Lubbock V. Ivey, supra. 

28. Ind.—Downey v. People's State 
Bank, 194 N.E. 793, 101 Ind.App. 
121 . 

N.Y.—Matthews Sales Co. v. Hutche¬ 
son, 156 N.Y.S. 1033, 170 App.Dlv. 
391. 

Xndlvidnal or repressntativs capacity 

Evidence is admissible to estab¬ 
lish that defendants signed the guar¬ 
anty as individuals rather than in 
some representative capacity.—^M. P. 
Hubbard Co. v. Brown, 118 S.E. 896, 
186 N.C. 96. 

Parol evidence to establish identity 
of guarantee see supra S 41. 

29. Oa,—W. T. Rawleigh Co. v. Roy¬ 
al. 119 S.E. 339, 30 Ga.App. 706. 

Iowa.—Boyd v. Miller, 230 N.W. 851, 
210 Iowa 829. 

28 C.J. p 1028 note 43. 

Termination on principal’s insolven¬ 
cy 

Tn suit against guarantor for pay- 
m<inta due under lease providing for 
termination on insolvency of lessee, 
exclusion of proof that lessee was 
insolvent during period of accrual of 
rents sued for was not error, whore 
there was no showing that lessor 
knew of such insolvency, since insol¬ 
vency of lessee did not terminate 
lease automatically.—Pomeroy v. 
Strauss, Mo.App., 75 S.W.2d 868. 

30. Iowa,—^West Branch State Bank 
v. Farmers Union Exchange, 268 
N.W. 155. 221 Iowa 1382. 

N.Y.—Irving Trust Co. v. Yona- 
Varah Realty Corporation, 293 N.Y. 
S. 571, 260 App.Div. 109, affirmed 
IS N.E.2d 474, 277 N.Y. 662. 

W.'Va.—Henderson v. Kessel, 116 S.E. 

68. 93 W.Va. 60. 

28 C.J. p 1028 note 44. 

Slvidence of facts sad oiroumstaao- 
es surronnftiBg exeoution of guajraa. 
, ty is admissible where its proper 
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contract; the fact that plaintiff acted on the faith 
of the guaranty whether the guaranty sued on 
had been superseded by a later guaranty ^^d on 
the issue whether the guaranty was procured by 
fraud and misrepresentations.^^ 

Where defendant denies the making of the writ¬ 
ing sued on, parol evidence is admissible to prove 
the execution of it,^^ and such evidence is also ad¬ 
missible to connect the contract of guaranty with 
the principal obligation.^^ Evidence of the guar¬ 
antor’s acts and declarations is admissible for the 
purpose of showing his promise,^6 or of proving 
notice to him of acceptance of the guaranty,37 but 
he cannot state his individual understanding as to 
whether an acceptance of the guaranty was condi- 
tional.33 

b. Extent of G^uarantor’s Liability 

Competent evidence is admissibie to establish the 
measure and extent of the guarantor's liability. Parol 
evidence is admissible for this purpose, subject to the 
general limitations of the parol evidence rule. 


Evidence showing the measure and extent of the 
guarantor’s liability has been held admissible,3^ 
including proof of the principal contract and the 
terms thereof,^0 changes or alterations in the prin¬ 
cipal contract^i and defendant’s knowledge and con¬ 
sent as to such changes, ^3 invoices and bills of lad¬ 
ing showing the goods ordered by, and shipped to, 
the principal debtor, ^3 and, at least where the terms 
of the contract of guaranty so permit, plaintiff’s 
books.**^ Evidence offered on the issue of the ex¬ 
tent of the guarantor’s liability should be excluded 

where it is immaterial.^5 

Subject to the general rules which govern the ad¬ 
mission of such evidence generally, see Evidence 
§§ 851-1015, parol or extrinsic evidence may be 
admitted for the purpose of determining the scope 
and extent of the guarantor’s liability.^® 

An account stated between plaintiff and the prin¬ 
cipal debtor has been held inadmissible to prove 
the liability of the guarantor but the principal 


construction is uncertain and doubt¬ 
ful.—Wingo-Bllett & Crump Shoe Co. 
V. Naaman, 167 So. 634, 175 Miss. 468. 
Chiaraator’s xifflit to show eonstme- 
tioxL by creditor and debtor 
"In determinlngr the nature or ex¬ 
tent of a guaranty agreement whose 
terms are not definitely shown, evi¬ 
dence of the construction of the ex¬ 
tent of the obligation as given to the 
contract by the creditor and debtor is 
admissible in favor of the guarantor 
where such evidence as to the cred¬ 
itor tends to show that the creditor 
recognized that the guaranty did not 
cover the particular matters sued 
on."—Heenan v. Davis, 77 P.2d 78, 
79, 182 Okl. 237. 

31. Mass.—Worcester Coal Co, v. 

Utley, 46 N.B. 114. 167 Mass. 558. 
28 C.J. p 1028 note 45. 

33. Wash.—Bridgeport State Bank 
V. Union Warehouse & Milling Co., 
243 P. 13, 137 Wash. 190. 

33. Ala.—Burst & Thomas v. Sand¬ 
lin, 94 So. 740, 203 Ala. 490. 

28 C.J. p 1028 note 46. 

Signing without reading 

Evidence is admissible to establish 
negligence of defendant in signing 
the guaranty without reading it.— 
C. Gotzian & Co. v. Truszinski, 210 
N.W. 880, 169 Minn. 199. 

34. Ill.—Lennon v. Goodspeed, 89 
Ill. 438. 

28 C.jr. p 1028 note 47, 

35. Ill.—Hamlin v. Piser, 163 Ill. 
App. 51. 

30. Ala,—Miller v. Eubanks, 77 So. 

740, 201 Ala. 214. 

28 C.J. p 1028 note 49. 

37.’ Vt,—Oaks V. Weller, 16 Vt 63. 
28 C.X p 1028 note 50. 


38. U.S.—Hoffmann v. Mayaud, 
Wis., 93 P. 171, 36 C.C.A. 256. 

39. U.S.—Pennsylvania R. Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.Pa., 81 F.2d 626, cer¬ 
tiorari denied Fidelity & Deposit 
Co. of Maryland v. Pennsylvania 
R. Co., 56 S.Ct. 683, 298 U.S. 661, 
80 L.Ed. 1386. 

Ark,—Dillard v. Wilson, 54 S.W.2d 
294, 186 Ark. 503. 

Ill.—Kagan v. Glllett, 269 III.App. 
311. 

Iowa.—West Branch State Bank v. 
Farmers Union Exchange, 268 N.W. 
155, 221 Iowa 1882. 

Mo.—Globe American Corporation v. 
Miller, 131 S.W.2d 340. 234 Mo.App. 
253. 

N.J.—Franklin Commercial Discount 
Co, V. Goodman, 169 A. 534, 12 N. 
J.Misc, 70, affirmed 174 A. 468, 113 
N.J.Law 304. 

Former ooutraot between the par¬ 
ties has been held admissible to 
show guarantor's liability for a pri¬ 
or indebtedne.ss.—^W. T. Rawlelgh Co. 

V. Miller, 73 P.2d 652, 105 Mont, 456. 

40. Ark.—^Hanson v. Louisiana Oil 
Refining Corporation, 53 S.W.2d 
430, 186 Ark. 331. 

W. Va.—Henderson v. Kessel, 116 S. 
E. 68, 93 W.Va 60. 

28 C.J. p 1029 note 63. 

Note 

Where the execution of the guar¬ 
anty is admitted, a note evidencing 
the debt whose payment is guaran¬ 
teed is admissible in evidence with¬ 
out proof of execution.—Martin v. 
Butler, 20 So, 352, 111 Ala 422. 

4L Mo.—W. T. Rawleigh Co. v. Her¬ 
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zog, App., 299 S.W. 1113—Burst v. 
Scally, App., 266 S.W. 158. 

28 C.J. p 1027 note 38 [e] (2). 
XxLduoemeut for new agreemeut 
Where the guarantor alleges that 
he has been reh»a.sed by the making 
of a new agreement between the 
creditor and the principal debtor, he 
may .show facts which might have 
operated to inducte the making of the 
alleged new agreement.—White v. 
Walker, 31 III. 422. 

42. N.C.—M, P. Hubbard Co. v. 

Brown, 118 S.E. 896, 186 N.C. 96. 

43. Ala.—W, T. Ra\vlt*igh Co. v, 

Deavours, 9.6 So, 4.69 209 Ala. 127. 

S.C.—W. T. Itawleigh Co. v. Thomp¬ 
son, 114 S,K. 702. 122 S.C, 43. 

44. Ala.—W. T. Rawlelgh Co, v. 

Deavours, 95 So. 469, 209 Ala. 127. 

S.C.—W. T. Rawleigh Co. v, Thomp¬ 
son, 114 S.E. 702, 122 S.C, 43. 
Wash.—W. T. Rawleigh Co. v. 
Langeland. 261 l\ 93, 145 Wash. 
525. 

45. Ala.—Burst v. Shows, 110 So. 
299, 215 Ala. 133. 

28 C.J. p 1027 note 38 fej. 

46. Iowa.—Boyd v. Miller, 230 N.W. 
851. 210 Iowa 829. 

28 C.J. p 1029 note 56. 

Obaago iuduoea by gnaroutcr 

Parol evidence is admissibie to 
show that change in contract was 
Induced by affirmative act of guar¬ 
antor.—M. H. Metal Product Corpo¬ 
ration V. April, 167 N.K. 201, 251 N. 
Y. 146, reversing 232 N.Y.S. 817, 225 
App,Dlv. 818. 

47. Bsasou for rule 

The guarantor's obligation is to 
pay the toss, not that which the 
principal debtor should acknowledge 
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debtor's acknowledgment of the amount due has 
been held admissible where the contract of guaranty 
provided that such acknowledgment should bind the 

guarantor.4 s 

c. Performance of Oonditions Precedent 

Competent evidence is admissible on issues as to the 
creditor's performance of the principal contract and the 
guaranty, his diligence in proceeding against the prin¬ 
cipal obligor, and notice of default. 

Any competent evidence is admissible to show 
whether the creditor has, on his part, performed 
the principal contract,or complied with the con¬ 
ditions of the contract of guaranty or has ex¬ 
ercised due diligence to enforce his remedies against 
the principal obligor,**’^ or whether he was guilty of 
laches in this regard.®^ Evidence of defendant’s 
acquiescence in a delay i.s admissible as tending to 
show clue diligence on the part of plaintiff under 
all the circumstances,®'* and as showing a waiver 
of strict performattce on the part of plaintiff.®^ 

Notice of default. The admission of liability on 
the part of the guarantor is admissible as tending 
to prove the fact of notice of default,®® or of a 
waiver thereof.®® Where proof of insolvency at 
the time of the maturity of the debt excuses the 
failure to give notice of default, see supra § 63, 
evidence as to the time when the principal debtor 
became insolvent is admissible;®'^ but evidence as 
to the bad faith of the principal in other particular 


transactions is not admissible as evidence of his in¬ 
solvency so as to charge the guarantor,®® nor is ev¬ 
idence as to the total amount of the principal’s in¬ 
debtedness, including the amount of his liability as 
indorser on accommodation paper, admissible for 
the purpose of showing insolvency, in the ab¬ 
sence of evidence of fhe insolvency of the person 
primarily liable on the latter paper.®® A return of 
nulla bona on an execution issued against the prin¬ 
cipal is competent evidence of his insolvency.®® Ev¬ 
idence of lack of notice to the guarantor of the de¬ 
fault of the principal debtor is immaterial where 
the guarantors have waived notice,®^ 

§ 101. Weight and Sufficiency of Evidence 

a. In general 

b. Release or discharge of guarantor 
a. In General 

The rules governing the weight and sufficiency of 
evidence In other civil actions apply to actions on a guar, 
anty, as for example, in determining the existence, 
validity, and acceptance of the guaranty, its terms and 
consideration, the default of the principal, the perform, 
ance of conditions precedent, and the extent of the 
guarantor's liability. 

The general rules which govern the weight and 
sufficiency of the evidence in other civil actions ap¬ 
ply in an action on a contract of guaranty with re¬ 
gard to the facts in issue,®® In accordance with 
such rules there must be sufficient evidence to es- 


ht* v, l^nvla, 77 r.2d 

7S. IK2 Okl. 237. 

48. XUHUioa for rcUe 
Tin* 4»irret of rnntni<*t provi¬ 
sion la to ronatltutf! thi* prlnrlpal 
drbtor. by Hntlrlpfttopy proviHlon, th** 
aK**nt of I hr K»iirnnt4ir with praport 
to nrkmnvlrdKmrnt of lh<* dobt.—W. 

T. ItfLWb'iKh t*r». V. l-lravouPH, 35 So. 
4r»0, \im Ala. 127. 

48. Mlrh.“ Fruaimann v. Oott, 32 
N.W. Hnti. f«f> Mit'h. 502. 

2 H r.J. p 1029 m»t«» 57. 

50. Md.''"SllnKlttflf V. Andrew Volk 
HulldfPH* Supply <’o.. 43 A. 769, 
K9 Md. 557. 

28 C.J. p 1029 note 58. 

51. S.i*.- Falrn Hi .h*nk« Mach. Co. 
V. itrownlnK. 4t; S.R 545, 88 S.C. 
13. 

28 C.J. p 1520 note 59. 

50. !tt.--Mtim«*ruw v. National tiefid 
Co.. 89 N.K. 504. 206 111. 626. 99 
Am.S.U. 198. atflrmlnK 98 Xll.App. 
460. 

28 C.J. P 1029 note 80. 

53. N.V.—Mead v. I’apker. 18 N.E, 
727. Ill N.Y. 259. 22 Abb.N.Caa. 
129, athrmlnic 6 N.Y.St, 194. 41 
Hun 577. 

54. N.Y.—-Mead v. I’arkar, aupra. 


55. Iowa.—Dubuque First Nat, 
Hank v. Carpenter, 34 Iowa 433. 
68, Iowa.—Dubuque First Nat. Bank 
V. Carpenter, supra. 

57. Conn.—Uushnell v. Church. 16 
Conn. 406. 

58. Tex.—Texas Baptist Unlv. v. 
Patton, Clv.App., 145 aW. 1063. 

59. T«»x,—Texas Itaptist Univ. v. 
Patton, supra. 

80, Ca.—Bertram v. Jackson, 32 Oa. 
409. 

28 C.J. p 1029 note 88. 

61. Ala.—Furst V. Shows, 110 So. 
299, 215 Ala. 133. 

82. Ala.—Huekaby v. McConnon & 
Co., 105 So. 886, 213 Ala. $31. 
Cal.—Bank of America Nat, Trust & 
Savings Ass'n v. Kelsey, 44 P.2d 
617, 6 Cal.App.2d 346. 

III.—Siober v. Bhrhart, 223 IlLApp. 
543. 

Mo.—Bartlett v. National Finance 
Corporation, 73 S.W.2d 461, 228 

Mo.App. 789. 

N.J.—New York Credit Men's Ass*n 
V, Uothenlierg, 196 A. 372, 16 N. 
J.Misc. 738. 

N.Y,—First Citizens Bank Sc Trust 
Co. of Utica V. Sherman's Bstate, 
; 294 N.Y.S, 131, 250 App.Div. 339. 
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Wyo.—Hawkins v. Stoffws, 27« T. 
452, 40 Wyo. 226, rehearing denied 
278 P. 76. 40 Wyo. 226. 

28 C.J. p 1030 note 72. 

ZSvldexioe h^Id sidBlolen.t 

(X) To warrant particular findings. 

U.S.—Dadd & Bush v. Hayes, C.C. 

A.Cal., 105 F.2d 292. 

Ga.—Rice v. Harris, 182 .S.B. 404, 52 
Oa.App. 42—Atlanta Journal Co. v. 
Griggs, 166 S.E. 921, 46 Ga.App. 
807. 

La.—^Brock v. First State Bank & 
Trust Co., 187 So. 60, 192 La. 77. 
Mass.—Davls-HlU Co. v. Wells, 149 
N.B. 693, 254 Mass. 118. 

Neb.—Live Stock Nat. Bank of South 
Omaha v. Marshall, 207 N.W 414, 
131 Neb. 186. 

Tex.—^Thomas v. Wm. Cameron & 
Co.. Civ.App., 153 S.W.2d 1008— 
McWhorter v. First State Bank of 
Wylie, Civ.App., 11 S.W.2d 808, 
error refused. 

Wash.—Merchants' Bank of Canada 

V. Sims, 209 P. 1113, 122 Wash. 106. 

W.Va.—United Thacker Coal Co. v. 
Waugh, 164 S.B. 611, 112 W.Va. 
379. 

(2) To show' delivery of guaranty. 
—Boyd V. Miller, 230 N.W. 861, 210 
Iowa 829, 
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tablish the facts constituting plaintiffs cause of ac- i tract of guaranty,®^ the terms and conditions there- 
tion,®® such as the fact of the making of the con- | 


(3) To sustain plea that blanks Ir 
gruaranty contract were not filled in 
accordingr to agreement.—Fisk Tire 
Co. V. Burmeister, 252 IlLApp. 646. 

(4) To show guarantor's ratifica¬ 
tion of creditor's taking of notes 
from debtor.—Schuman v. Arsht, 249 
Ill.App. 662. 

Bvidenoe held insuillcient 

(1) To sustain particular findings. 
Minn.—^Neutson v. Kemper, 216 N.W. 

645, 173 Minn. 75. 

N'.T.—^New York Plumbers' Special¬ 
ties Co. V. Englander, 237 N.T.S. 
683, 227 App.Div. 285, motion de¬ 
nied 173 N.B. 842, 254 N.Y. 609, 
and affirmed 173 N.E. 876, 254 N. 
Y. 684. 

(2) To-sustain defense that notes 
which were guaranteed had been 
stolen.—First Nat. Bank v. Cauffiel, 
150 A. 463, 300 Pa. 176. 

(3) To establish other matters re¬ 
lied on by way of defense. 

U.S.—^Wrather v. Bempster Mill 
Mfg. Co., C.C.A.Tex„ 37 P.2d 648. 
Cal.—Grace v. Croninger, 206 P. 130, 
56 CaLApp. 659. | 

La.—Brock v. First State Bank & 
Trust Co., 187 So. 60, 192 La. 77. 
Mass.—^Hopkins v. Flower, 152 N.B. 

635, 256 Mass. 367. 

Mo.—Continental & Commercial. Nat. 
Bank of Chicago v. Ricker, 49 S. 
W.2d 20, 330 Mo. 75. 

N.Y.—City Bank Farmers Trust Co. 

V. Klamle, 32 N.Y.S.2d 181, affirmed 
42 N.Y.S.2d 434. 

Va—Rhodes v. Walton, 176 S.B. 865, 
163 Va 360, dissenting opinion, 
176 S.B. 472, 163 Va 360. 

28 C.J. p 1030 note 72 [b] (3). 

Proof 'OieyoxLd all doubt” 

“One who seeks to render one per¬ 
son liable for the debt of another 
must show such liability beyond all 
doubt"—Cook-Douglas Co. v. Prud- 
homme, 127 So. 104, 106, IS LaApp. 
37. 

Affidavit in, action on itemized ac¬ 
count 

Statute making plaintlfTs affidavit 
in an action on an itemized account 
prima facie evidence of the right to 
judgment, being in derogation of 
common law and therefore to be 
strictly construed, has been held 
limited in its effect to statements of 
indebtedness, existing between the 
parties to the suit, and hence in¬ 
applicable to an action against a 
guarantor to determine and enforce 
his liability for goods furnished to 
another.—Hamilton Brown Shoe Co. 

V. McCurdyj 126 A. 377, 124 Me. Ill 
—28 aj. p 1030 note 72 [c]. 

Bantk sfls gusraittee of note 

dietermfning liability of guar¬ 
antor of note payable to bank, the 


'*act that payee is a bank, and famil¬ 
iar with such transactions, is a cir¬ 
cumstance to be considered.—^West 
Madison State Bank v. Mudd, 250 Ill. 
App. 258. 

63. Cal.—Ralphs v. Oberfeld. 217 P. 

119, 62 Cal.App. 610. 

28 C. j. p 1030 note 73. 

Svidenoe held sufficient 

(1) To make out prima facie case. 
—Burrill v. Robert Marsh & Co., 31 
P.2d 823, 138 CaLApp. 101, followed 
in Smith v. Robert Marsh & Co., 31 
P,2d 826, 138 CaLApp. 774. 

(2) To sustain verdict or judg¬ 
ment for plaintiff. 

Ala.—^Huckaby v. McConnon & Co., 
105 So. 886, 213 Ala. 631. 

Fla.—John S. Barnes, Inc., v. Padu¬ 
cah Box & Basket Co., 2 So. 2d 861, 
147 Fla. 362. 

Iowa.—Williamsburg Sav. Bank v. 
Donohoe, 212 N.W. 555, 203 Iowa 
257. 

La.—Lafayette Furniture Co. v. Wal¬ 
ters, 140 So. 131, 19 La.App. 609— 
Bay Shoe Co. v. Nacol, 8 La.App. 
620. 

Mich.—Saginaw Medicine Co. v. Lee, 
198 N.W. 200, 226 Mich. 561. 

Minn.—Bidem v. Dahl, 240 N.W. 531, 
185 Minn. 163—Cox v. Selover, 213 
N.W. 902, 171 Minn. 216—^Central 
Metropolitan Bank v. Chippewa 
County State Bank, 199 N.W. 901, 
160 Minn. 129. 

N.Y.—Charles v. Scheuer, 291 N.Y. 
S. 85, 249 App.Div. 702—Rosier v. 
General Gas & Electric Corpora¬ 
tion, 255 N.Y.S. 342, 142 Misc. 596. 
OkL—G. B. Small Radio Co. v. South¬ 
west General Electric Co., 285 P. 
17, 141 Okl. 282. 

Va.—Rhodes v. Walton. 175 S.B. 865, 
163 Va. 360, dissenting opinion 176 
S.B. 472, 163 Va. 360. 

Wash.—Puget Sound Nat. Bank of 
Tacoma v. Olsen, 24 P.2d 613. 174 
Wash. 200—Centralia State Bank 
V. Hackett, 217 P. 463, 139 Wash. 
394. 

28 C.J. p 1030 note 73 [a]. 

(3) To sustain Judgment for de¬ 
fendant. 

Ga.—Barber v. Southern Service 
Corporation, 185 S.R 93, 182 Ga, 
124. 

Ill.—Bland V. Buchsbaum, App,, 46 
N.B.2d 101. 

Kan.—Furst v. Hartwick, 253 P. 248, 
122 Kan. 805. 

Lcl—B ratsos v. Jones, App., 196 So. 
616. 

Minn.—C. Gotzian Sc Co. v, Truszin- 
Ski, 210 N.W, 880, 169 Minn, 199. 

Mo.— W. T. Rawleigh Co. v, Herzog, 
App., 299 S.W, 1113. 

Okl.—^W. T. Rawleigh Co. v. Benham, 
37 P.2d 824, 169 Okl. 640. 
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Evidence held insufficient 

(1) To sustain verdict or judg¬ 
ment for guarantor. 

Ky.—Youtsey Bro.s. v. Darlington, 25 
S.W.2d 44, 233 Ky. 112. 

Minn.—Thompson v. Helmbrecht, 214 
N.W. 760, 172 Minn. 22. 

28 C.J. p 1030 note 72 [bj (1). 

(2) To show other matters see 28 
O.J. p 1030 note 73 [b] (1). 

64. Mass.—Otis Staples Lumber Co, 
V. Federal Nat. Bank of Boston, 
154 N.E. 545, 258 Mass. 182. 

28 C.J. p 1030 note 74. 

Evidence held sufficient 

(1) To establish contract of guar¬ 
anty. 

Ark.—^Arkansas Tractor & Equip¬ 
ment Co. V. Melton, 92 S.W.2d 390, 
192 Ark. 513. 

Del.—Mackenzie Oil Co. v. Omar Oil 
& Gas Co., 154 A. 8S3, 4 W.W. 
Harr. 435, affirmed Phamix Oil Co. 

V. Mackenzie Oil Co., 154 A. 894, 4 

W. W. Harr, 460. 

Tex.—Poindexter v. First State Bank 
of Richland, Civ. App., 252 S.W. 
858. 

Wash.—Centralia State Bank v. 

Hackett, 247 P. 463, 130 Wash. 394. 
Wis.—O'Neill v. Russell, 212 N.W. 

273, 192 Wis. 141. 

28 C.J. p 1030 note 74 [a] (1>. 

(2) To sustain finding that signa¬ 
ture on guaranty wa.s not a forgery. 
—Brandin Slate Co. v, Bennett, 190 
So. 342, 193 Liu 89. 

(3) To show that signature on 
guaranty was forgery. —0. c. Heber- 
ling Co. V. Dalton, 138 So. 176, 18 La. 
App. 233. 

(4) To Hu.stain finding as to capac¬ 
ity in which guarantor l>ocame lia¬ 
ble.—Kay Her v. Gorman, 4i P.2d 
1041, 3 raL2d 478. 

(5) To warrant finding that guar¬ 
anty was not made. 

Iowa,—Meeker v. i'^rtedman, 261 N. 
W. 501. 

Minn.—Cruickshank v. Bills,, 226 N. 
W. 192, 178 Minn. 103. 

(6) To support finding tliat guar¬ 
anty was not made with plaintiff.— 
Belle City Malleable Iron Co. v. 
Clark, 216 N.W. 855, 172 Minn. 608, 

(7) To show other matters as to 
making of contract of guaranty see 
28 C.J. p 1030 note 74 faj <2>, <3). 
Evidcuos held hosuffioie&t 

(1) To establish execution or ex¬ 
istence of guaranty. 

Ark.—Hutson v. T. M. Dover Mer¬ 
cantile Co., 282 S.W. 371. 170 Ark. 
984. 

Ill.—Stewart v. McIntosh, 9 N.E.2d 
427. 291 IlLApp. 65. 

Iowa.—Llndburg v, Engster, 264 N. 
W. 81, 220 Iowa 1073, 116 A.L.R, 
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591—Marker v. Davis, 204 N.W. 
287, 200 Iowa 446. 

La.—Sample v. Whelesa, 113 So. 771, 
164 La. 72—Shreveport Laundries 

V. Sherman, App., 7 So. 2d 433^_ 

Pritchard & Thompson Adverti.sing 
Agency v, Pereira, App., 147 So. 
507—Hrewater & Roach v. Joe 
Hamilton, 3 Ln.App. 182—Brewster 
& Roach V. Fred Hamilton, 3 La. 
App. 105. 

Mass.—Otis Staples Lumber Co. v. 
Federal Xat. Bunk of Bo.slon, 154 
Ni.?3. 5 45, 258 Mu.mh. 182. 

T. Uawleigh Co. v. Kimes' 
lS.state. App., 40 S.\V.2d 737. 
TtfX.—Milh'r V. Shelby (''ounty Inv. 
Po., Clv.App., 30 S.W.2d 668— 
Foust V. Smith & Helms, CMv.App., 
24 6 S.W. 106. 

Wash.—Mnnri>e St. Lumber Co. v. 

tJarvey, 17 P.2fl 904, 171 Wa.sh. 181. 
28 C.J. p 1030 note 74 IbJ. 

<2) To show that agreement to 
guarant«>e was unreasonable.—Trvlng 
Trust Co. V. MeKeever. D.t\N.Y., 44 
F.Supp. KI2. 

Formal aokaowlodgmoat by guar¬ 
antor Is HUtIteient proof of the execu¬ 
tion of the guaranty.—American 
Taximeter t?o. v. MneQueen, 197 N. 
y.S. 595. 

65. !11.—Feueht v. Clarke, 20 N.K.2d 
312, 299 III.App. 477. 

Ftuixo V. Noturlannl, 200 A. 
771. 61 R.r. 2X7. 

28 C.J. p 1031 note 76. 

Vvidattoa h«ld aaStoitat 

(1) To eHiiihltHh atmoluto guaran¬ 
ty. or guaranty of payment. 

Maas.—Sfandanl Rlumbing Supply 
Oo. V. Le Conte, 17« N.K. 611, 277 
Maaa. 497. 

N.t\—tiuiTeit V. Youngblood, 176 S.K. 
252, 207 X.C. «6. 15 A.UR. 1132, 

<2> To show that guaranty was a 
continuing one. 

Oal,--<J4*Idtimn v. DangerrUdd, 281 l\ 
100 , in I Cal. App. 67. 
Mass.*-Agrb«lmral Nat. Rank of 
rittHtteld V. Itrcnnan, 3 N.i2.2d 76U, 
295 Mass. 32.i. 

(3) To suataiii finding that guaran¬ 
ty was not .conditional. 

Aria—Merohants* St Stuck Urowera* I 
Rank v. Hammona, 272 P. 652. 34 
Aril, 4T2, 

Cal.—tleifan v, Heaaolo & Qualano, 
13 B.2tl 793, 125 Cal.App. 214. 

(4> To ahnw that guarantors knew 
that another person was not to sign 
guanuity.—NotUngham v. Farmera & 
Merchants Trust Rank, 186 S.K. 634, 
no Va. 291. 

(5) To ahow that plaintiffs were 
within claaa of persona entitled to 


enforce guaranty.—Thorpe v. Story, 
73 T’.2d 1194, 10 Cal.2d 104. 

Evidence held insnffleient 

(1) To show that guaranty was a 
continuing one.—L. Littlejohn & Co. 
V. Handy, 141 N.E. 127, 246 Mass. 
370. 

(2) To warrant finding that plain¬ 
tiff knew defendant had signed guar¬ 
anty on a condition.—Merchants" 
Nat. Bank of Omaha, Neb., v. Ayers, 
259 P. 804, 37 Wyo. 136. 

66, Oal.—King v. Carroll, 54 P.2d 
730, 11 Cal.App.2d 745. 

Ga.—Guggonheimer & Co. v. Gilmore, 
116 S.E. 67, 29 Ga.App. 540. 

La.—P. Mayer Boot & Shoe Oo. v. 
Dickerson. 123 So. 493, 11 La.App. 
467. 

28 C.J. p 1031 note 77. 

Proof of notice of acceptance see su¬ 
pra § 13. 

Evidenoe held anffleient 

(1) To show reliance on guaranty. 

I Mass.—Rome v. Gaunt. 140 N.K. 2 42, 

I 246 Ma.ss. 82. 

Wi.s.—Bradley Bank v. Tomahawk 
Pulp Paper Co., 242 N.W. 605, 
208 Wls. 134. 

(2) To show that plaintiff did not 
deal with principal on strength of 
alleged guaranty.—Manley Bros. v. 
Bush, 169 A. 782, 106 Vt. 67. 

<3) To show other matters as to 
acceptance and reliance see 28 CJ. 
p 10,31 note 77 [aj. 

Tima of aoceptaaoe 
The fact that a guaranty was writ- 
t<*n on plaintiff's lett«!rhead and dat¬ 
ed at plaintiff's place of business 
may Justify the Inference that its 
acceptance was contemporaneous 
with Its execution, but such an in¬ 
ference is not a necessary one.— 
Manley Bros, v. Bush, supra.. 

67. l^a.^—Dupuis V. De Nux, App., 
115 So. 720. 

28 r.J. p 1031 note 79. 

3tvid«&o« held aiillleiexi.9 

(1) To show creditor’s compliance 
with terms of guaranty. 

Mass.— Davis-HIU Co. v. Wells, 148 
N.IC. 893, 254 UaA». 118. 

Mo.—-Globe American Corporation v. 
Miller, 131 S.W.2d 340, 234 Mo. 
App. 253. 

<2> To show t?redItor’s failure to 
comply with terms of guaranty.— 
State Hank of Monticello v, Lauter- 
bach, 268 N.W. 918, 198 Minn. 98. 

(8) To sustain finding that guar¬ 
antor waived right to resist liabil¬ 
ity because of excess shipment.— 
Rome V. Gaunt, 140 N.B. 242, 246 
Mass. 82. 

Bvidenoe held insuffleieat 
<1) To show creditor's failure to 
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comply with terms of guaranty.— 
Le Roy State Bank v. J. Keenan's 
Bank, 169 N.E. 1, 337 Ill. 173, revers¬ 
ing 253 Ill.App. 51. 

(3) To show that creditor’s failure 
to ship goods prejudiced guarantor. 
—W. T, Rawleigh Co. v. Thrasher, 
La.App., 153 So. 719. 

W.Va.—^Kearnes v. Montgomery, 
4 W.Va. 29. 

SvldexLoe held suffloieiLt 

(1) To show creditor's perform¬ 
ance of conditions precedent—Globe 
American Corporation v. Miller, 131 
S.W.2d 340, 234 Mo.App. 253. 

(2) To show reasonable effort to 
collect from principal debtor.—Polk 
V. Slaton, 187 S.E. 846, 54 Ga.App. 
328. 

(3) To establish, prima facie, that 
debtor was Insolvent and that suit 
against him would have been useless. 
—Kesner v. Inland Empire Land Co.. 
272 P. 20, 160 Wash. 1. 

Evidence held InsudDdoient 
t (1) To establish performance of 
conditions precedent.-Portuguesc- 

Amcrican Bank of San Francisco v. 
Atlantic Nat. Bank, 193 N.Y.S. 423, 
200 App.Div. 576. 

(2) To show that creditor made 
proper efforts to collect debt from 
principal debtor,—Wilcoxson v. Mc- 
Mullin, 63 P.2d 880, 99 Colo, 432. 

(3) To show creditor's failure to 
use proper efforts to collect debt. 

—Lf* Boy State Bank v. J. Kee¬ 
nan's Bank, 169 N.B. 1, 337 Ill. 
173, reversing 253 Ill.App. 61. 

Neb.—Lancaster Farmers' State 
Bank v. Bucknor, 198 N.W. 1016, 
112 Neb. 126. 

Pa.—In re Cancclino's Estate, 182 A. 
454, 308 Pa. 178. 

66. Ill.—^Abingdon State Bonk & 
Trust Co. of Abingdon v. Bulkoley, 
37 N.E,2d 873, 312 Ill.App. 16. 

28 C.J. p 1031 note 81. 

70. Neb.—Lancaster Farmers' State 
Bank v. Buckner, 198 N.W. 1016, 
112 Neb. 126. 

28 C.J. p 1031 note 82. 

Bvidttooe held iiumf&oient to estab¬ 
lish damage from failure to give, or 
delay In giving, notice of default. 
Mich.—Palmer v, Schrage. 242 N.W. 

731, 368 Mich. 660. 

N.J.—Ruben v. Jelin, 26 A,’2d 276, 
131 N.J.EQ. 299. 

28 aj. p 1031 note 82 [a], 

71- Mass.—Heathcoto v. Curtis Pub. 
Co.. 118 N.E. 909, 229 Mass. 669, 
L.R.A.191SC 818. 

28 C.J. p 1031 note 83. 

7a. Kan.—State Bank of I>eok v. 
Morse, 237 P. 926» 119 Kan. 112. 
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Proof of relevant facts may be adduced by cir¬ 
cumstantial, as well as direct, evidence.'^^ A con¬ 
ditional delivery of the guaranty, as, for example, 
a delivery on condition that another signature be 
obtained before the guaranty should become effec¬ 
tive, may be shown by facts and circumstances as 
well as by some set form of verbal expression.^^ 
Every ambiguity in plaintiff’s proof will be weighed 

in favor of the guarantor.'^s 

Consideration. The evidence must be sufficient 
to establish a sufficient consideration for the con¬ 


tract of guaranty.*^® Actual forbearance tb sue, in 
combination with other facts, may be sufficient to 
prove an agreement to forbear as constituting the 
consideration for a guaranty.Want of consider¬ 
ation, where required to be shown, is not estab¬ 
lished merely by lack of any evidence as to consid¬ 
eration,^8 or by the fact that a recited consider¬ 
ation of one dollar in the contract of guaranty has 
not been paid.*^® 

Fraud or duress. The fact that the guaranty was 
procured by fraud and misrepresentations^ or by 


N.T.—Dairymen’s Leagrue Co-op. 

Ass’n V. Hartford Accident & In¬ 
demnity Co., 300 N.Y.S. 431, 252 
App.Div. 527, affirmed 300 N.Y.S. 
436, ’353 App.Div. 527. 

Tex.—Gilliland v. Penick-Hughes Co., 
Civ.App., 33 S.W.2d 533, error re¬ 
fused. 

28 C.J. p 1031 note 34. 

Svidance li^d anfficlent 

<1) To show that particular obli¬ 
gations were among those covered by 
the guaranty. 

La.—Knox Glass Bottle Co. v. Gold¬ 
en Gate Liquor Co., App., 174 So. 
684—Texas Co. v. Crais, App., 165 
So. 405. 

Mich.—B^rst Nat Bank v. Bedford 
Chevrolet Co., 258 N.W. 221, 270 
Mich. 116. 

Minn.—Central Metropolitan Bank v. 
Chippewa County State Bank, 199 
N.W. 901, 160 Minn. 129. 

N.Y.—Chase Nat. Bank of City of 
New York v. Carver, 2 N.Y.S.2d 
329, 166 Misc. 708. 

S.D.—Security Nat Bank of Sioux 
Falla v. Appel, 213 N.W. 943, 51 S. 
D. 374. 

(2) To show that particular obli¬ 
gation was excluded from guaranty. 
—Tremont Lumber Co. v. Peavy, 110 
So. 79, 162 La. ■35—28 C.J. p 1031 
note 84 [a]. 

(3) To sustain finding concerning 
limitation of amount of guaranty. 
Minn.—Taney v. Hodson, *212 N.W. 

196, 170 Minn. 230. 

Tex.—Cooper Grocery Co. v. Rown- 
tree, Civ.App., 260 S.W. 333, 

Utah.—Polychronis v. Palace Meat 
& Grocery Co., 129 P.2d 879. 

<4) To establish correctness or 
sustain finding as to computation or 
amount of damages. 

Iowa.—Boyd v. Miller, 230 N.W. 851, 
210 Iowa 829. 

La.—Michelin Tire Co. v. Delcourt, 
App., 149 So. 313, rehearing denied 
150 So. 303. 

Mich.—Malone v. Kugel, 275 N.W. 
169, 281 Mich. 351. 

(5) To show balance due creditor. 
—Wellington, Sears & Co. v. King, 
161 S.B, 889, 167 Va. 767. 

Bvideooe held insuAoient 

(1) To show that guaranty cov¬ 
ered panieular obligation. 


Iowa.—Andrew v. Overbeck, 241 N. 

W. 435, 214 Iowa 578. 

N.Y.—J. B. Bernard & Co. v. United 
Hardware & Tool Corporation, 296 
N.Y.S. 164, 251 App.Div. 639. 

(2) To show that creditor failed to 
minimize damages.—Wright v. 
Schaaf, ‘295 P. 373, 111 Cal.App. 87. 

73. N.Y.—First Citizens Bank & 
Trust Co. of Utica v. Sherman’s 
Estate, 294 N.Y.S. 131, 250 App. 
Div. 339. 

74. Wyo.—McClintock v. Ayers, 263 
P. 668, 36 Wyo. 132, rehearing de¬ 
nied 255 P. 356, 36 Wyo. 132. 

75. Pa.—Kellogg v. Stockton, 29 Pa. 
460. 

76. Minn.—Northern Nat. Bank v. 
Douglas, 160 N.W. 193, 135 Minn. 
81. 

28 C.J. p 1031 note 75. 

Svldence held sufficient to show 
consideration. 

Cal.—Rhoades v. Silvius, 269 P. 749, 
93 Cal.App. 609. 

Ill.—Moore v, Hahn, 274 Ill.App. 126. 
Ky.—Coons v. Bank of Commerce, 26 
S.W.2d 16, 233 Ky. 467. 

Mich.—Vender Meer v. Weurding, 
198 N.W. 828, 227 Mich. 46. 

BOgher degree of proof for guaranty 
of existing debt 

Where guarantor undertakes to se¬ 
cure already existing indebtedness of 
third party higher degree of proof 
of consideration is required than 
otherwise,—Citizens Union Nat. 
Bank v. Klein, 86 S.W.2d 691, 260 Ky, 
730, 

77- Mass.—Merrimac Chemical Co. 
v. Moore, 181 N.B. 219, 279 Mass. 
147. 

Bvidenoe held sufficient to show 
agreement to forbear. 

Mass.—Merrimac Chemical Co. v. 

Moore, 181 N.E. 219, 279 Mass. 147. 
N.Y.—Scherer v. Bast Side Nat. 
Bank of Buffalo, 188 N.E. $45, 263 
N.Y. 190, reversing 265 N.Y.S. 921, 
239 AppiDiv. 878, and reargument 
denied 191 N.K 613, 264 N.Y. 458 
—^Hauswald v, Katz, 224 N.Y.S. 
464, 222 App.Div. 651. 

25 C.J. p 1031 note 75 ta] (1). 

Bvidence held insufficient to show 
agreement to forbear. 
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Mo.—De Lassus v. Russell, App., 296 
S.W. 225. 

Wyo.—^Albany Nat. Bank of Laramie 

V. Dodge, 285 P. 790, 41 Wyo. 286. 
New security 

An agreement to forbear may be 
implied from circumstances which 
lead to the reasonable conclusion 
that a new security or other thing 
of value was given to induce the 
creditor to forbear, and that he did 
In fact forbear to enforce his claim. 
—Merrimac Chemical Co. v. Moore, 
181 N.B. 219, 279 Ma.sH. 147. 

73. Tex.—Baton v. Thornhill, Civ. 
App., 146 S.W.2d 608, error re¬ 
fused. 

Evidence held sufficient to show 
want of sufficient consideration. 
Cal.—Bank of Italy v. Wetsel, 266 P. 

264, 82 CaLApp. 240. 

Ill.—Palardis v. Gower, 35 N.B.2d 
966, 311 IlhApp. 352. 

La.—Succession of Hope v. First 
Nat. Bank & Trust Co., 6 So.2d 138, 
198 La. 878. 

28 C.J. p 1031 note 76 taj (2>, (3). 

Evidence held insufficient to show 
want or failure of considonition- 
La.—F. Mayer Hoot & Shoe Co. v. 
Dickerson, 123 So. 493, 11 L>a.App. 
457. 

N.D.—Baird v. Nicholson, 236 N.W. 
686, 60 N.D. 566. 

Tex.—Legg v. Blythe, Civ.App., 80 S. 

W. 2d 382, error d ism issed—Legg v. 
Morrow, Civ.App,, $0 S.W.2d 332. 

79. Iowa.—Boyd v. Miller, 230 N.W. 
851, 210 Iowa 829. 

80 , Evidence held sufficient 

(1) To show that guaranty was 
procured by fraud or misrepresenta¬ 
tion. 

Cal.—J. 1. Case Co. v. Red fern, 23 
P,2d 791, 133 CaLApp. 173. 

Minn.—Heinrich Chemical Co. v. 
Bennes’ Estate, 205 N.W. 948, 166 
Minn. 146. 

28 C.J. p 1031 note 33 la]. 

(2) To show that person making 
representations to guarantor was not 
an agent of the creditor.—California 
Standard Finance Corporation v. Cor¬ 
nelius Cole, Limitadv 50 F.2d 1064, 9 
Cal.App.2d 573. 
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duress*^ must be established by sufficient evidence. 
A representation which amounts to no more than 
an opinion, rather than a misrepresentation of a ma¬ 
terial fact, is insufficient.S2 A claim of fraud in 
the inception of the principal contract must be sup¬ 
ported by sufficient cvjdcncc.^3 

b. Release or Disclutrge of Gruarantor 

Matters asserted by the guarantor by way of release 
or discharge, such as payment or alteration of the prin¬ 
cipal contract, must be established by sufficient evidence. 

Where defendant, in order to defeat a recovery 
ag;ainst him, sets up matters in release or discharge, 
the facts constituting such release or discharge must 
be established by a preponderance of the evidence,^4 
as where he claims a release or discharge by rea¬ 


son of payment or satisfaction of the principal ob- 
ligation,S5 or by a change in the principal contract 
without his knowledge or consent.^® A mere ad¬ 
mission of liability by the guarantor is not conclu¬ 
sive against him, as there may have been facts un¬ 
known to him which discharged him from liability.^^ 

A defense that the guarantor has been discharged 
by an extension of time for payment or perform¬ 
ance of the principal contract must be established 
by sufficient evidence.^® In this connection payment 
of interest in advance is prima facie evidence of an 
agreement for an extension of such time; but it is 
not conclusive evidence of an agreement to extend, 
and is subject to rebuttal by evidence of facts and 
circumstances tending to show that no such agree¬ 
ment was in fact made.*® 


xrvid«no» bfld ixisxiflloieiit 

(1) To Hhow that guaranty was 
procured by fraud or misreprosenta- 
tlon. 

Iowa.—Uoyd v. Miller, 230 N.W. 851, 
210 Iowa 820. 

Mns.s.—l^angrork Cllothmg Co. v. 

Cohon. 156 N.K. K7K, 2fi0 Mass. 180. 
Okl.—Thiimas v. Hlnyloak, 102 P,2d 
585. 187 Okl. 258—Thomas v. Ik-l- 
<‘h«T, 87 l*.3d 1084, 184 Okl. 410. 
Wls.-^-In ro Will, 248 N.W. 

440, 211 \Vi«. 518, 

28 <\J. p 1031 noto 85 fbl. 

(2) To show that Kuarant«M>*s 

iwirtioipntod In or know of 
prinrlfwil's fraud.—v. Furst & 
Thomas, 1«5 S?o, 848. 141 Mi.ss. ,30. 

81. Svia«xio« lisld inmflloie&t 
Md.--Iiloston V. National CJity Hank, 
101 A. 281. 132 Md. .38*1. 

83. Ky.—t^H^ns v. Hank of Cnm- 
mvrn*, 26 S.W.2d 15. 233 Ky. 457. 

83. aivlddttc# h«ld intuflloUat 

NM>. -Kady v. •Rrhutto. 5 N.W.2d 721, 

84. Win. Mitoholl St, Stato Hank v. 
l'Voi*d1or1. 170 N.W. 822. 160 Wis. 
120 . 

28 r.J. p 1085 nolt* 80. 
asvldtnoa Iwld 

<t) To l•stalllish rrvooation of 
Kuaraniy.*-ilurtniun v. Harris, 166 
A. 222. 8 N.J.Misr. 1064. 

<2> To HUMtaIn finding that guar- 
«tU4>r hud not Immui rflaasad.—CSJoho 
<’*«rtng4* Co, V. FarmtT & Ochs Co., 

27 N.R.2d 121. ins lnd.App. 247. 

<3> To oHtithlish Huhslitutlon of 
ni*w gun Hint y for old.—Hrldgoporl 
Hunk V. Union Warehouse & 
Milling Co., 242 V. 13. 137 Wash. 100. 

(4) To tstubllsh other mattera por- 
Ulning %t> dlsdhftrKt* of guarantor or 
terminutiun of guaranty.—Wood v. 
Utter. 77 S.W.2d 532, 220 Mo.App. 
300. 

28 C.Jf. p 1031 note 80 Ihh 
Vvidaaoa h«ld inanfflolaat 

<1) T« »how roleana or discharge 
of guaranlojc. 


Idaho.—Sanger v, Flory, 286 P. 610, 
40 Idaho 177. 

Ind.—U. S. Rubber Co. v. Horsley, 
173 N.E, 237, 02 lnd.App. 99. 

28 C.J. p 1031 note 89 [a] (1). 

(2) To show that creditor diverted 
money which should have been ap¬ 
plied to payment of principal obli¬ 
gation.—California Standard Finance 
Corporation v. Cornelius Cole. Lim¬ 
ited, 60 P.2d 1054, 9 Cal.App.2d 673. 

(3) To establish other matters 
pertaining to revocation, discharge, 
or termination of guaranty. 

Ill.—Ramsay v. Price. 3 N.B,2d 337, 
286 Ill.App. 608. 

La.—F. Mayer Boot & Shoe Co, v. 
Dickerson, 123 So. 493, 11 La,App. 
457. 

Mass.—Manufactures" Finance Co. v. 
Rockwell, 180 N.E. 224, 278 Mass. 
502. 

Mich.—Alton V. Slater, 29.0 N.W. 149, 
298 Mich. 469. 

N.J.—Ruben v. Jelin, 25 A.2d 276, 
131 N.J.Eq. 299, 

N.Y.—Clifton V. Fox. 31 N.Y.S.Sd 18, 
263 App.Dlv. 738, 

28 C.J. p 1030 note 72 [bj (2), (6). 

85. N.y. —Drovers" Deposit Nat, 
Hank V. Newgass, 147 N.Y.S. 4, 
161 App.Dlv, 769. 

28 C.J, p 1031 note 90. 

Bvideaoe held auAcieixt 

(l> To establish that obligations 
of principal contract had been paid. 
—Irving Trust Co. v. Yona-Varali 
Realty Corporation. 293 N.Y.S. 571, 
250 App.Dlv. 100. affirmed 13 N.E.2d 
474, 277 N.y. 662. 

<2) To Justify finding that renew¬ 
al not4>8 W4!rc accepted in satisfac¬ 
tion or discharge of original note 
which had been guaranteed. 

Mo.—Eiierly v. Lehmer. App., 48 S. 
W.2d 161, 

N.D,—Milnor Holding Co. v. Holt, 
243 N.W. 315. 63 N.D. 362. 

Hvidaxioa held insuilloieiLt 

(1) To show payment.—Furst v. 
Shows, 116 So. 149, 217 AUu 297. 
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(2) To support finding that new 
note was given in payment of note 
guaranteed.—Thompson v. Helm- 
hrecht, 214 N.W. 760, 172 Minn. 22. 

88. Mo.—Strauss v. Zollmann, 153 
S.W.2d 65. 

’28 C.J. p 1032 note 01. 

Evidence held stuBlelexit 

tl> To show a change without 
guarantors consent.—Missouri Fi¬ 
nance Corporation v. Roos, 47 S.W.2d 
142, 226 Mo.App. 869. 

(2) To Justify finding that guar¬ 
antor knew of modification and con¬ 
sented thereto.—Davis-Hill Co. v. 
Wells, 149 N.E. $93, 254 Mass. 118. 

(3> To show that modifications 
were n*lntively unimportant and im¬ 
material.—Thorpe v. Story, 73 r.2d 
1194, 10 Cal.2d 104. 

(4) To Justify trial court’s find¬ 
ing that change in c»ontract was in 
def «‘ndant’s hand w ri t ing.—C oodma n 
V. W. S. Peck & Co., Tex.CJlv.App., 
192 S.W. 785, error refused. 

87, U.S.—Louisville Mfg. Co. v. 
Welch, La., 10 How. 461. 13 L.Ed. 
497. 

8a Ky.—Marshall v. Hollingsworth, 
179 S.W. 31, 166 Ky. 190. 

28 C.J. p 1032 note 92. 

BvidexLce held sufficient to show 
dl.schargt* by unauthorized renewals 
and extensions of payment. 

K.I.—Naumann v. Colaluca, 169 .\. 
921. 

Tex.—Farmers' State Bank of Mer¬ 
kel V. First State Bank of Abilene, 
Civ.App., 260 S.W. 664. 

Evidence held insufficient to show 
valid extension of time. 

Ill.—Schuman v. Arsht, 249 Ill.App. 
S62. 

Minn.—Goodhue County Nat. Bank of 
Red Wing v. Fleming, 209 N.W. 
633, 168 Minn. 50. 

89. Iowa.—Commercial Sav. Fkink of 
Carroll v. Dunning, 210 N.W, 599, 
202 Iowa 478, 69 A.JUR. 983. 



GVABANTY 


38 C.<J.S. 


§ 102 


§ 102. Trial 

The rules applicable to the trial of an action on 
a contract of guaranty conform to those relating to 
the trial of civil actions generally, considered in 
the CJ.S. title Trial, and as to questions of law 
and fact, instructions, and verdict or findings, are 
considered specifically in the following sections. 

Examine Pocket Parts for later cases. 

§ 103. - Questions of Law and Fact 

a. In general 

b. Construction of contract 

c. Diligence in proceeding against prin¬ 

cipal 

d. Notice of default 

e. Discharge, release, or withdrawal of 

guarantor 

a. In General 

Questions of law and l8s.ues of fact as to which the 
evidence is legally Insufficient to sustain a finding there¬ 
on or is undisputed and of such a character that only 
one‘conclusion can be drawn therefrom are for the court 


to decide; but Issues of fact as to which evidence of the 
existence or nonexistence thereof is sufficient to be sub¬ 
mitted to the Jury, or is contradictory or such that dif- 
ferent conclusions can be drawn therefrom, should be 
submitted to the jury. 

Conformably to the general rules governing ques¬ 
tions of law and fact, considered as to civil actions 
generally in the C.J.S. title Trial §§ 203-224, also 
64 CJ. p 296 note 48~p 371 note 99,^and as to con¬ 
tracts generally in Contracts §§ 610^32, it is held 
in an action against a guarantor on his contract of 
guaranty that it is the province of the court to de¬ 
cide questions of law;^^® and where the evidence on 
an issue of fact is legally insufficient to sustain a 
finding as to such fact,®i or is undisputed and of 
such a character that only one inference can rea¬ 
sonably be drawn therefrom, the question becomes 
one for the determination of the court as a matter 
of law and should not be submitted to the jury, ^2 
and in such a case the court should dispose of the 
question without the intervention of a jury as by 
dismissal or nonsuit, by sustaining a demurrer to 
the evidence, or by directing a vcrdict.^2 Qn the 
other hand, where there is sufficient evidence to be 
submitted to the jury as to the existence or non- 


90. KJ.—^Dunn V. Goldman, 168 A. 
299, 302, 111 N.J.Law 249, Quoting 
Corpus Juris. 

28 C.J. p 1032 note 96. 

Questions for court 

(1) Whether given facts show ad¬ 
mission sufficient to create estoppel 
by alleged guarantors to deny sign¬ 
ing of guaranty.—Furst v. Carrico, 
175 A. 442, 167 Md. 465, 96 A.L.R, 
376. 

(2) Whether erasure of the signa¬ 
ture of a signer of a letter of credit 
after defendant had signed and be¬ 
fore delivery to the acceptors con¬ 
stituted a material variation of the 
contract.—Hill & Henderson v. Cal¬ 
vin & Hurst, 5 Miss. 231. 

91. N.J.—Dunn v. Goldman, 168 A. 
299, 302, 111 N.J.Law 249, quoting 
Corpus Jnxis. 

H.Y.—^Hayes v. Hood, 10 N.Y.S. 265, 
57 Hun 585. 

Pa.—Security Finance Co., to Use of 
Bernheim, v. Dinker, 176 A. 76, 116 
Pa.Super. 523. 

AlteratioiL of guaranty ooutraot 
Contradictory testimony as to 
whether erasures of name of payee 
of note and Interlineations of name 
of assignor of bank, suing guaran¬ 
tor’s heirs on guaranty of payment 
thereof were made after or before 
guarantor signed guaranty was held 
to require dismissal of suit,—Inter¬ 
state Trust & Banking Co. v. Wo¬ 
mack, 155 So. 6, 179 Xiflu 732. 

ASImtioa of guaranteed xiote 

f i'-r^vddeflaoefc in action to recover 
agatnateenet guaranteeing i>ayment of 


note, respecting alteration by chang¬ 
ing Interest payment dates, was held 
insufficient for submission to jury.— 
Bitker v. Rosenberg, C.C.A.Wis., 68 
F.2d 196. 

Character of guaranty 
Where an instrument, executed in 
Italian language and declaring an in¬ 
debtedness, contained the word 
’’Guarantors” above the signatures 
of two persons not parties to the 
indebtedness, evidence that such per¬ 
sons agreed or intended to be bound 
by a contract of absolute guaranty 
was held insufficient to raise ques¬ 
tion for jury.—D1 Fonso v. Notarian- 
nl, 200 A. 774, 61 R.I, 287. 

9a. U.S.—Hoffmaster v. Junkln, C.C. 

A.Ohlo, 3 P.2d 220. 

Ala.—Aluminum Cooking Utensil Co. 
V. Kent, 104 So. 286, 20 Ala.App. 
679. 

Ky.—H. C. Whltmer Co. v, Richard¬ 
son, 111 S.W.2d 677, 271 Ky. 112. 
N.J.—^Dunn v. Goldman, 168 A. 299, 
‘302, 111 N.J.Law 249, quoting Cor¬ 
pus Juris. 

Okl.—Continental Supply Co. v. 

Smith, 241 P. 770. 115 Okl. 46. 

28 C.J. p 1032 note 98. 

93. U.S.—Hoff master v. Junkln, C.C. 

A.Ohlo, 3 F.2d 220. 

Ill.—Kirby v. Sawyer, 267 IlbApp. 
363. 

Ky.—^Taylor v. Payne, 1*32 S.W.2d 
964, 276 Ky. 79—H. C. Whltmer 
Co. V. Richardson, 111 S.W.2d 577, 
271 Ky. 112. 

Miss.—^W. T. Raleigh Co. v. Scott, 
132 So. 84, 159 Miss. 78. 

1288 


Mo.—Mercantile Trust Co. v. Dulle, 
282 S.W. 414. 

N.J.—Dunn v, Goldman, 188 299, 

302, 111 N.J.Law 249, quoting Cor. 
pus Juris. 

Okl.—First Nat. Bank v. Cleveland, 
260 P. 80, 127 Okl. 176. 

Pa.—Security Finance Co., Inc., to 
Use of Bernheim v. Linker, 176 A. 
76, 115 r>a.Supor. 523. 

S.C.—Lowndes v, Mcfabc Fertilizer 
Co., 164 S.R. 641, 157 S.C. 371. 

28 C.J. p 1032 note 99. 

Abseuos of any proof by plaiatitr 
In action on open account against 
principal debtor and his guarantors, 
where principal debtor flies no an¬ 
swer and is marked In diffault and 
guarantors’ answer denies allega¬ 
tions of petition, it is not error to 
direct verdict for guarantors, in ab¬ 
sence of any proof of account.—Con¬ 
stitution Pub. Co. v. Klllott, 20 S.K. 
2d 860, 67 Ga.App. 456. 

Failure to prove only defense 
Where the guarantor fails to prove 
the only defense attempted, plaintiff 
is entitled to the general affirmative 
charge.—Aluminum Cooking Utensil 
Co, V. Kent, 104 So. 386, 20 A]a.App. 
679. 

Chiaxaator of different aocotuat 
In action on guaranty, where de¬ 
fendant had offered to guarantee 
Joint account of two persona, demur¬ 
rer to evidence showing Chat one of 
such persons owed no part of ac¬ 
count was properly sustained.—Con¬ 
tinental Supply Co. V. Smith, 241 P. 
770, 116 Okl. 46. 
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existence of material facts in issue,^^ and the evi¬ 
dence is conflicting* or of such a character that dif¬ 
ferent conclusions might reasonably be drawn there¬ 
from, the issues should be submitted to the jury 
for determination, ^nd in such a case it is error 
for the court alone to decide the question,^® such 


as by a nonsuit, dismissal, direction of a verdict, or 
a peremptory instruction. ^ 7 in accordance with 
these rules, unless the evidence is clear and undis¬ 
puted, it is usually a question for the jury wheth¬ 
er the guaranty was procured by fraud and misrep¬ 
resentationwhether the guarantor revoked the 


94- Pla.—McConnon & Co, v. Hunt¬ 
er. ins So. 57, 141 Fla. 205. 

N.C.—CJarren v. Youngblood, 176 S.B. 

232, 207 N,C, S6. 96 A.L.R. 1132. 

28 C.J. p 1032 nolo 1. 

Demurrer to evidence overmled 
Evidonco a.M to payee’s effort to 
col loot note from maker in accord- 
anot* with condition of guaranty was 
held suillciont as aprainst demurrer 
thoroto.—BoKart v. Day, 276 P. 146, 
127 Kan. 832. 

Necessity of proof by defendant 

Issue.M as to which the burden is 
on plaintiff, such a.s whether corpo¬ 
ration a.ssumcd lt.s predecesHOr’s ob- 
liKation.s. Halc.M were made to it 
thereafter, and merchandi.se charged 
to its manaser was for its use, may 
he for the Jury, In action aKaln.st 
Kuarantor, althnuirh defendant intro¬ 
duced no proof.^-H. A. Seinsheimer 
Co. V. (Ireenawny, 166 fl.E. 689, 169 
Va. 628. 

96. Fin.—McConnon dr Co. v. Hunt¬ 
er. 19S So. 37, 144 Flo, 205. 

C»n.—Internat lonnl Correspondence 
Schools V. WriKht. 171 S.E. 831, 47 
(ia.App. 861. 

111.—Fisk Tire Co. v. Burmelster, 252 
lU.App. 643. 

28 C.J, p 1032 note 2, 

Questions held for jury 

(1) Whether new Kuaranly was re¬ 
ceived in lieu of prior guaranty.— 
BridK*^P«rt Stale Hank v. Union 
Warehouse ik .Milling Co., 242 P. 13, 
137 Wash. 190. 

<21 Whether the parlies mutually 
intended to suhsUtute a new guar¬ 
anty eonirnct for that suod on.—W. 
T. itawlelKh Co. v. Kent. 143 A, 288, 
101 Vt. 220. 

<3) Whether persons who signed 
their names on hack of notes as 
Kunrnntors eirntracted to he bound 
jointly or severalty.—Snoddy v, 
Johnston. S Ky.Op. 167. 

(4) WhethtT ereditur shipped un- 
rmsonahte orders when principal 
debtors* account was In unsatisfac¬ 
tory eondition.^—Furst St Thomas v. 
Moore. 123 aE. 825, 129 a<7. 233. 

(3) Whether Items in trade ac¬ 
count were ’’special orders'* which 
under terms of guaranty could be 
shipped without confirmation by 
guarantor.—Hrown Bhoe Co. v. 
Moore. 181 S.12. 933, 53 Ga.App. 159. 

(6) Whether salt of extracts con¬ 
taining alcohol, of which defendant 
guaranteed payment of the purchase 
price, was made by the seller with 
knowledge of the buyer’s intended 


illegal use.—Burst v. Shows, 110 So. 
299, 215 Ala. 133. 

(7) Whether there was an agree¬ 
ment between plaintiff and payee 
that defendant should execute guar¬ 
anty.—Tri-State Lumber & Shingle 
Co. V. Proctor, 128 S.W.2d 1116, 233 
Mo.App. 1207. 

(8) Whether guaranty was signed 
without guarantor's knowledge of 
agreement between plaintiff and 
payee that such guaranty should be 
given.—Tri-State Lumber & Shingle 
Co. V. Proctor, supra. 

(9) Whether plaintiff corporation's 
president required guaranty as con¬ 
dition precedent to plaintiff's accept¬ 
ance of note before final meeting, at 
which guaranty was signed, between 
such officer, payee, and defendant 
subsequent to delivery of note by 
payee to plaintiff.—Tri-State Lumber 
& Shingle Co. v. Proctor, supra. 

(10) Whether name of corporate 
maker of notes was erased from let- 
t«sr guaranteeing payment before it 
wa.s malloU.—Hauswald v. Kata, 214 
N.Y.S. 705, 216 App.Dlv. 92. 

(11) Other instances see 28 C.J. p 
1032 note 2 [a]. 

Waiver of issue 

In action on guaranty, contention 
of plaintiff that evidence raised issue 
whether goods sold under guaranty 
were in fact sold to, and purcha.sed 
by, person whose credit was guaran¬ 
teed and not to stranger was waived 
by failure of plaintiff to elicit jury 
finding on that issue,—Hughes v. 
Slraus-Brjink Co., Tox.Clv.App., 137 
S.W.2d 582, affirmed Straus-Frank 
Co. v, Hughes, Com.App., 156 S.W.2d 
519, 

98, XJ.S.—Hoffmaster v. Junkin, C.C. 

A.OhIo, 3 F.2d 220. 

Mass.—Gloucester Mut. Fishing Ins. 
Co. V. Boyer. 200 N.B. 557, 294 
Mass. 35. 

N,M.—Davis & Carruth v. Valley 
Mercantile & Banking Co., 265 P. 
36, 33 N.M. 295. 

28 C.J. p 1032 note 3. 

97. Ga.—International Correspond¬ 

ence Schools V. Wright, 171 S.E. 
831. 47 Ga.App. 861. 

N.J.—Franklin Commercial Discount 
Co. V, Goodman, 169 A. 634, 12 N.J. 
Miac. 70, affirmed 174 A. 468, 113 
Nr.J.Law 304, 

N.M.—Davis & Carruth v. Valley 
Mercantile Banking Co., 265 P. 
35, 33 N.M. ^95. 

. 28 aj, p 1032 note 4. 
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As against prlxna facie case 

In action on written contract of 
guaranty, granting peremptory in¬ 
struction for defendants is error, 
where plaintiff proved signatures of 
defendants to gruaranty contract and 
default of principal and defendants 
introduced no evidence in support of 
affirmative defense of fraud.—G. C, 
Heberling Co. v. Clark, 90 S.W.2d 77, 
262 Ky. 324. 

Proof as to part of case 

(1) Motion for nonsuit should bo 
denied, if plaintiff sustains burden to 
prove any item In bill of particulars. 
—New Idea Spreader Co. v. Satter¬ 
field, 265 P. 664, 45 Idaho 753. 

(2) Nonsuit because plaintiff 
proved signatures of only two guar¬ 
antors is erroneously granted, whore 
motion Is in behalf of all guarantors. 
—^New Idea Spreader Co. v. Satter¬ 
field, supra. 

Directed verdict lield error 

Directed verdict against material- 
man suing owner who agreed to 
stand good for materials furnished 
contractor was held erroneous.— 
Pittsburgh Plato Glass Co. v. Fravel, 
168 N.E. 479, 32 Ohio App. 544. 

98. U.R.—O’Koefe v. Hill, aC.A.N. 

J., 105 F.2d 325. 

Iowa.—Commercial Sav. Bank of 

Carroll, Iowa, v. Kietgea, 210 N.W. 

44, 206 Iowa 90, followed in 219 

N.W. 49, 206 Iowa 111. 

28 C.J. p 1033 nole 5. 

Chuuraartor** exercise of dlUgeiLoe 

In action on guaranty which guar¬ 
antor claimed ho signed in belief, in¬ 
duced by debtor’s misrepresentation, 
that Instrument was letter of recom¬ 
mendation, evidence of guarantor's 
advanced age and Infirmities and oth¬ 
er facts was held sulilclent to take to 
Jury question whether guarantor ex¬ 
ercised prudent diligence within his 
ability in signing guaranty, so as to 
preclude recovery ther(*on against 
him.—J. R. Watkins Co, v, Thomp¬ 
son, 93 S.W.2d 1100, 230 Mo.App. 
•182. 

Svldeaoa ixundltoloiLt to submit issue 
to jury 

Evidence that guarantor was In¬ 
duced t<> sign guaranty of account 
of another to purchase stock on 
fraudulent represimtation that guar¬ 
antor’s liability thereunder was lim¬ 
ited to one hundred shares of stock, 
and that guarantor relied on such 
j representation was held insufficient 
for jury where guarantor warned 
I purchaser not to purchase more than 
I one hundred shares of stock and 
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guaranty before the creditor acted in reliance there¬ 
on whether there was consideration for the 
guaranty whether the creditor relied on the guar¬ 
anty in extending credit,whether a demand was 
made for the performance of the guaranty wheth¬ 
er the claim is within the undertaking of the guar¬ 
anty;^ the time as of which the guaranty was 
signed relative to the time the principal contract 
was executed,5 and even though there is no direct 
evidence as to when a contract of guaranty was 


executed the question as to whether it was simul¬ 
taneous with the principal contract is properly left 
to the jury;® the guarantee’s legal liability on a 
claim paid by him and the question of the amount 
due.® 

Existence of contract. Whether on undisputed 
facts there is a contract of guaranty is a question 
of law;® but where the facts are disputed the ques¬ 
tion is one for the jury,i® as is also the question 


g‘Uarantor was man of wide business, 
experience.—Foley v. Wasserman, 
179 A. 595, 319 Pa. 420. 

99. U.S.—Metropolitan Rubber Co, 
V. Ohrndorf, Mo.. 85 F. 348. 29 C. 
C.A. 188. 

N.Y.—^Nichols v. Bauman, 26 N.Y.S. 
539. 6 Mlsc. 219. 

1. Ark,—^Wilson Bros. Lumber Co, 
V. Furqueron, 166 S.W,2d 1026. 
Iowa.—Green Bay Lumber Co. v. 
Frederlcksen, 196 N.W. 790, 197 
Iowa 70. 

Minn.—Kuske v. Jevne, 219 N.W. 766, 
174 Minn. 484. 

Mo.—Trl-SLate Lumber & Shingrle Co. 
V. Proctor, 128 S.W.2d 1116, 233 
Mo.App. r207. 

28 C.J. p 1033 note 7. 

Consideration, presumed on written 
guaranty 

In an action on a written gruaran- 
ty, a nonsuit for want of considera¬ 
tion is improper, since consideration 
is presumed from the writing- and 
therefore a prima facie case is made. 
—Gierster v. Bergevin, 285 P. 871, 
104 Cal.App. 273. 

Porbearanoe to press claim a ques¬ 
tion of fact 

Whether circumstances show guar¬ 
antors* request for forbearance to 
press claim against principal, 
claimed to be consideration for guar¬ 
anty agreement, is a question of 
fact.—Albany Nat. Bank of Laramie 
V. Dodge. 285 P. 790, 41 Wyo, 286. 
xrvidenoe insufficient to take issue 
to Jury 

Bvidcnce held insufficient to take 
to jury question of consideration for 
guaranty. 

K.Y.—Hayes v. Hood, 10 N.Y.S. 265, 
57 Hun 585. 

S.C.—Lowndes v. McCabe Fertilizer 
Co., 164 S.B. 641, 157 S.C. 371. 

8. Ind.—Currie Fertilizer Co. v. By- 
fleld, 34 N.E. 451, 9 Ind.App. 180, 
petition overruled 36 N.E. 438, 9 
Ind.App. ISO. 

28 C.J. p 1033 note 8. 

3. Minn.—Plano Mfg. Co. v. Klatt, 
91 N.W. 22, 87 Minn. 27. 

4- Tex.—National City Bank of St. 
Louis, Mo., V- Taylor, Clv.App., 
293 S.W. 613. 

5. Mo.—^Tri-State Lumber & Shingle 
Co. V. Proctor. 128 S.W.2d 1116, 
233 MaApp. 1207. 


0 . Mass.—Bickford v. Gibbs, 8 Cush. 
154. 

7. Ariz.—^New York Indemnity Co. 
V. May, 296 P. 314, 37 Ariz. 462. 

Admissions of attorney 

Admissions by guarantor*s counsel 
that materlalmen*s liens were for 
goods furnished principal and filed 
in time is sufficient to take to Jury 
question of property’s liability there¬ 
for in action on guaranty of con¬ 
tract.—New York Indemnity Co. v. 
May, supra. 

Consideration for note guaranteed 

Whether note guaranteed by corpo¬ 
ration was supported by considera¬ 
tion was for Jury.—O’Brien v. Turn¬ 
er, 24 P.2d 641, 174 Wash. 266. 
Performance of principal contract 
In suit on guaranty of purchase 
price of correspondence course, 
whether correspondence school had 
performed its contract or, if not, had 
failed to perform contract because 
of student’s failure to proceed with 
work, was for jury.—International 
Correspondence Schools v. Wright, 
171 S.E. 831, 47 Ga.App. S61. 

8. U.S.—Sabra v. Dayton Rubber 
Mfg. Co. of Delaware, C.C.A.Arlz., 
38 P.2d '152. 

Xfeems held for Jury 

Expense.s, including attorneys' 
fees, re.sulting from factor’s devia¬ 
tion from contract.—Sabra v. Dayton 
Rubber Mfg. Co, of Delaware, supra- 
Xssue held not for Jury 

In action on contract of guaranty, 
defendants’ evidence was lu*ld insuf¬ 
ficient to raise issue for Jury on 
amount due from principal.—W. T. 
Rawleigh Co. v, Scott, 132 So. 84, 159 
Miss. 78. 

9. Md.—Ferris v. Walsh, 5 Harr. & 
J. 306. 

N.Y,—Gallagher v. White, 31 Barb. 
93, 

Gnaranty conditional on another’s 
signing 

Evidence that guaranty should be 
void unless payee secured another's 
signature as coguarantor was held 
insufficient for submission to jury.— 
Bltker v. Rosenberg, C.C.A.Wis., 68 
F.2d 196. 

10. Fia.—McConnon & Co, v. Hunt¬ 
er, 198 So. 57, 144 Fla. 205. 

Tex.—San Jacinto Trust Co. v. Good¬ 
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win, CIv.App., 88 S.W.2d 526—First 
State Bank of Wlndom v. McBl- 
wrath, Civ.App., 266 S.W. 837. 

28 C.J. p 1033 note 13. 

Ouaranty conditional on another's 
sififnlng 

The question whether the contract 
of guaranty was conditional on an¬ 
other’s signing has been held for the 
Jury. 

Ala.— W, T. Rawleigh Co. v. Deav- 
ours, 95 So. 459, 209 Ala. 127. 
Iowa.—Boyd v. Miller, 230 N.W. 851. 
210 Iowa 829. 

Wyo.—McClintock v. Ayers. 253 V. 
638, 36 Wyo. 132, rehearing denied 
255 P. 353. 36 Wyo. 132. 

Guaranty delivered for other pur¬ 
pose 

Whether guaranty was delivered to 
take (effect as such, or to make loan 
transaction appear regular with un¬ 
derstanding that guaranty would not 
be enforced, has been held for the 
Jury,—Northwestern Nat. Bank of 
Mlnneapoli.s, Minn., v. Rosenquist, 
224 N.W, 909, 57 N.D. 916. 

Mental competency of guarantor 
In action against guarantor of 
note, whether guarantor was of un- 
.sound mind because of habitual 
drunkcnne.ss and delirium tremens, 
when contract wa.s entered Into, wa.s 
for jury.—Mundorff v. Ramm, 226 P. 
820, 66 <^al.App. 563. 

Whether guarantors signed guaranty 

Whether the alleged guarantors 
signed the guaranty Is for the jury. 
Iowa.—W. T. Rawleigh Co, v. Moei, 
246 N.W. 782, 216 Iowa 843, 

Ky.—J. It, Watkins Co. v. Jordan. 

60 S.W,2d 984. 249 Ky. 132. 

Tex.—Kraker v. Hettman-KIoinhaus- 
er Clothing Co., Clv..Vpj>., 12 S.W. 
2d 247, 

Whether Instrument a guaranty or 
an offer of guaranty 

Whether bond was mere offer of 
guaranty, not binding on sureties un¬ 
til acceptance or direct promise of 
guaranty, held for Jury,—Arkadel- 
phia Milling Co. v. Goddard, 4 S.W.2d 
923, 176 Ark. 958. 

Delivery of guaranty after revoca¬ 
tion of executing agent's author- 
ity 

Effect of failure to deliver guaran¬ 
ty and notes guaranteed until near¬ 
ly two months after date thereof at 
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whether a particular person is one of the guaran¬ 
tors.^^ 

Acceptance and notice. The acceptance of an 
offer of guaranty is usually a question of fact for 
the jury, 12 but whether certain facts constitute ac¬ 
ceptance is a question of law for the court and 
where the transaction is not merely an offer of 
guaranty but a direct or unconditional promise of 
guaranty, so that acceptance of the guaranty and 
notice thereof is not required, see supra § 11, it is 
error to grant a guarantor’s motion for nonsuit 
because the guaranty was never accepted.i^ The 
question whether reasonable and proper notice of 
acceptance of the guaranty has been given is usu¬ 
ally a fact to be determined by the jury, on con¬ 
sideration of the relative situation of the parties 
and all the attending circumstances but if there 
is no evulence lending to prove acceptance in a 
reasonable time the question should not be submitted 
to the jury.i® 

Trial lAthnut jury. Where the trial is without 
a jury questions of fact arc for the court to de¬ 
cide, 


b. ConstmctioiL of Contract 

The construction of a guaranty ordinarily is a ques¬ 
tion of law for the court, but where it is dependent on 
a consideration of extrinsic facts which are in dispute 
it Is for the Jury. 

The rule that the construction or legal effect of 
a contract ordinarily is a question of law for the 
court, considered in Contracts § 616, has been held 
applicable to the construction of a guaranty.i^ This 
rule has also been announced as applicable to a 
written guaranty,and likewise where the lan¬ 
guage of the guaranty is not ambiguous^O and the 
facts surrounding the transaction have been ascer¬ 
tained,21 or where the guaranty is to be construed 
by reference to its terms alone and without calling 
in the aid of extrinsic facts and circumstanccs.22 
Where the meaning of the language is obscure or 
susceptible of more than one interpretation, and it 
is necessary to determine the intention of the par¬ 
ties by reading the contract with reference to ex¬ 
trinsic facts which arc not in dispute, the ques¬ 
tion is one for the court,23 but where the extrinsic 
facts are in dispute the question is for the jury.24 


whli'h timo (hi* authority of the 
who fxtH'ul«'d ihfm had boon 
n*vok«*cI, huj< iM'fti hf‘Id for tho jury. 
-KMllor V, New Jornoy Pldidlty & 
I Mu to tflUHH Ins. Co., 139 A. 40, 306 
Vn. 124. 

WIi«th«r aorotiator act%d fa. repro- 
saatativa or laAivldaaX capacity 

In aotUm cm note* nKnlnst 

frust ooniiiuny whioh had allowedly 
uMHumed maker's obliKatlon, clreum- 
stiinees that reeelpt ismied by rc’p- 
reHeritiitlve of eumpany, who was 
person with whom payee dealt, for 
payment made by maker was sifcned 
by repn»sentntlve individually and 
that enmpatiy knew nothliiK of cori- 
tniet and had never reeeived pay- 
meiil held sutlleient to carry to jury 
Usue whether representative was 
.‘leilnw for himself or for company 
ttt mnklnw allowed contract.—San 
Jacinto Trust v. tloodwln, Tex. 
iMv.App., M.VV.2d 523. 

XI. Mieh. -ftulso V, Hoylon, 231 N. 

\V. 54.S. :6ri .Mich. 376. 

N.M.—iwivls & I'arruth v. Valley 
.Mercantile Hunklnw Co., 265 V. 
33, 3.1 .V.M. 295. 

xa. X.y.-^flauswald v. Katz, 214 N. 

Y.S. 705. 216 App.niv. 92. 

2K O.J. p 1033 note 14. 

BatlficfttlozL of aoccptoaic# 

li* fi'iuiants* conduct, after receiv- 
inK notice of plaintllT'a acceptance of 
Kuaranty contract, plaintiff having 
previously rejected contract, mad© 
jury question as to implied consent 
or ratitlcutlon.—J. R. Watkins i'^o, v, 
Stewart* 134 So. 86, 320 Ala. 43. 


Time of acceptance 
Whether fyuaranty of loan sued on 
was received, accepted, or acted on 
by bank before failure was for Jury. 
—Kuske V. Jevne, 219 N.W. 766, 174 
Minn. 484. 

13, S.D.—Smith V. Kimble, 162 N.W. 
162, 38 S,D. 511.. 

14, Idaho,—^New Idea Spreader Co. 
V. Sattertield, 265 P. 664, 45 Idaho 
753. 

15, S,C.—Greene v. Simon Brown’s 
Son.s. 121 S.K. 597, 128 S.C. 91. 

28 C.J, p 1033 note 16. 

15. Conn.—Craft v. laham, 13 Conn. 
2S. 

Okl.^—Continental Supply Co. v. 
Smith, 241 1\ 770. 115 Okl. 46. 

17. Questions of fact 

(1) Whether landlord, who agreed 
to pay for Koods delivered to tenant 
on landlord's written or telephomj or- 
d«*r, j?ave .such orders for froods de¬ 
livered.—Dermott Grocery &, Oom- 
misHion Co. v. Blackman, 133 So. 
341, 16 JL.a.App. 154. 

(2) Whether tenant used merchan¬ 
dise on plantation after landlord 
took charKo, makinfi: landlord liable 
on promise to pay.—Tensas Motor 
Co. V. Blackman, 133 So. $38, 16 J^a. 
App. 242. 

15. N.y.—^W. Irvlnff Herskovlts Put 
Co. V. Hollander, 246 N.Y.S. 588, 
138 Mlsc. 456, alllrmed 219 N.Y.S. 
908, 232 App.Div. 802, alUrmed 178 
N.R. 814. 237 N.Y. 606. 

R,I.—Di Ponzo v. Notarlanni, 200 A. 
774. 61 B.I. 287. 
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PlaintifCs interpretation of overdraft 
followed 

Under the rule that, if the lan- 
gruagre used in the guaranty is ambijf- 
uous and admits of two fair inter¬ 
pretations and the gruarantoe has 
advanced his money on the faith of 
the interpretation most favorable to 
hi.s rlphts, that interpretation will 
prevail in his favor, it has been held 
unnece.s8ary to submit to the jury 
the technical mnanlnR’ of the term 
"overdraft" in a guaranty to pay 
overdrafts of another incurred In 
drawing: advances on cotton shipped 
to plaintiff for sale.—BMrst Nat. 
Bank v. Cleveland, 260 P. 80, 1*27 
Okl. 176. 

19. Mass.—CreipThton v. Rlwell, 137 
N.R. 737, 243 Ma.ss. 580. 

N.Y.—Picker v. PItzelh*, 31 N.Y.S. 
205. 28 App.niv. 610—Perlman v. 
Khrlich. 119 N.Y.S. 663. 

20. Mich.—In re L»andw«*hr's Ks- 
tate, 282 N.W. 873, 286 Mich, 698— 
Plrst Nat. Bank of Ypsilantl v. 
Bedford Chevrolet Co., 25s N.W. 
221, 270 Mich. 116—Gritlln MfK. 
Co. V. MiLshkun, 207 N.W. 814, 233 
Mich. 640. 

N.Y.—Manhattan RolllnK Mill v. Del- 
lon, 113 N.Y.S. 671. 

21. Mo.—Kunz V. Choteau, App„ 202 
S.VV. 443. 

28 C.J. p 103.3 note 19. 

22. Neb.—Coquillard v. Hovey, 37 N. 
W. 479, 23 Neb. 622. 8 Am.S.U. 
13*4. 

25. Mich.—Grillln Mf#f. Co. v. Mitsh- 
kun, 207 N.W. 814. 233 Mich. 540. 
24, Me.—Batcheldcr d: Snyder Co. v. 
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Thus, where the terms of the contract in question 
are such as to admit of two interpretations and which 
is to be chosen depends on extrinsic facts, and these 
facts are in dispute, the question whether the con¬ 
tract sued on is one of guaranty or of original 
promise is for the jury.25 

c. Diligence in Proceeding against Principal 

What constitutes due diligence in proceeding against 
the principal Is a question of law for the court where 
the facts are undisputed and such that different Infer- 
ences cannot reasonably be drawn therefrom; but where 
the facts are disputed or are such that different inferences 
might reasonably be drawn therefrom the question Is for 
the Jury. 

Where the creditor is required to exercise due 
diligence to enforce his claim against the principal 
obligor as a condition precedent to proceeding 
against the guarantor, considered supra § 61, what 
constitutes due diligence is usually a mixed question 
of law and fact;^® and where the facts are disput¬ 
ed or, if undisputed, are of such a nature that rea¬ 
sonable men might differ with regard to the infer¬ 
ences proper to be drawn from them, the question 
is one for the jury, under proper instructions from 
the court, as to whether such diligence has been ex- 
ercised,27 and whether defendant was prejudiced 
thereby and if the question depends on the ex¬ 
istence of certain facts the jury may be instructed 
that due diligence exists or not, as they may find 
such facts.29 However, where the facts are undis¬ 
puted and are such that different inferences cannot 
reasonably be drawn therefrom, the question is one 
of law for the court^O 


d. Notice of Default 

Whether reasonable and proper notice was given the 
guarantor is a question for the jury uniess the facts 
are clear and undisputed, when it is a question for the 
court. 

Whether reasonable and proper notice of the 
principal’s default was given to the guarantor, the 
necessity for which is considered supra § 63, is usu¬ 
ally a question for the jury,31 unless the facts are 
clear and undisputed, in which case it becomes a 
question for the court.32 

e. Discharge, Belease, or Withdrawal of Guar¬ 

antor 

Where the facts are clear and undisputed it is ri 
question of law for the court to decide whether the guar¬ 
antor has been discharged or released from liability on 
the guaranty; but where the facts are disputed or are 
such that different inferences may reasonably be drawn 
therefrom it is a question of fact for the jury. 

Where the facts are clear and undisputed, it is a 
question of law for the court to decide whether 
or not the guarantor has been discharged or re¬ 
leased from liability on the guaranty,33 such as 
whether there has been such a change in the prin¬ 
cipal contract as to release him,3't as by an exten¬ 
sion of the time of payment without the assent of 
the guarantors.33 On the other hand, where the 
facts are disputed or arc such that different infer¬ 
ences might reasonably be drawn therefrom, it is 
a question of fact for the jury whether the guar¬ 
antor has been discharged or released from liabili¬ 
ty,36 such as whether he has been released by a 
change in, or departure from, the principal con- 


Saco Savingrs Bank, 79 A. 13, lOS 
Me. 89. 

Mich.—Oriffln Mfgr, Oa. v. Mitshkun, 
207 N.W. 814, 233 Mich. 640. 

N.Y.-—U. S. Prlntinfr & Lithograph 
Co. V. Powers, 135 N.E. 225, '233 K. 
Y. 143, reversing 187 N.Y.S. 957, 
196 App.Dlv. 934. 

28 C.J. p 1033 note 20. 

QueBtioxuB tor Jury 

(1) Whether restriction on amount 
for which landlord agreed to be re¬ 
sponsible for goods furnished his 
tenants applied to goods supplied on 
written orders.—Tarkington v. Crlf- 
fleld, 124 S.B. 129, 3 88 N.C. 140. 

(2) Whether words “at maturity" 
used in guaranty of payment incor¬ 
porated within assignment of past- 
due mortgage related to date of ma¬ 
turity originally fixed in mortgage 
or to date of maturity as extended 
by agreement between assignee and 
mort^gor made contemporaneously 
with assignment.—Raymond Realty 
& Investment Co. v. Pinsky, 171 A. 

N-J.liaw oil. 

Other instances see 28 CJ. p 
,tm Wrte. >0 la], [b]. 


25. Md.—Donnelly v. Newbold, 50 
A. 513, 94 Md. 220. 

28 C.J, p 1033 note 21. 

26- >r.Y.—Backus V. Shipherd, 11 

Wend. 629. 

Wis.—Day v. Elmore, 4 Wls. 190. 

27. N.Y.—Salt Springs Nat. Bank 
of Syracuse v, Sloan, 32 N.R 231, 
135 N.Y. 371, reversing 16 N.Y.S. 
306. 

28 C.J. p 1034 note 24. 

2a Pa.—^Kramph v. Hatz, 62 Pa. 
■526. 

29. Pa.—Brown v. Brooks, 25 Pa. 

210 . 

30. N.Y.—Chatham Nat. Bank of 
New York v. Pratt, 3*2 N.E. 236, 
135 N.Y. 423. reversing 16 N.Y.S. 
316, 

28 C.J. p 1034 note 27-28. 

31. Iowa.—Davis Sewing Machine 
Co. V. Mills. 8 N.W. 366, 55 Iowa 
543. 

28 C.J. p 1034 note 30. 

32. Utah.—Wells, i^argo & Co. v. Da¬ 
vis, 2 Utah 411. 

28 O.J. p 1034 note 31. 
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sa N.C.—Battle v. Little. 12 N.C. 
381. 

Tex.—Cooper Grocery Co. v. Strange. 
Oom.App., 18 S.W.2d 609, reversing 
Strange v. l^ooper Grocery Co., Civ,. 
App., 4 S.W.2d 232, 

Discharge or release of guarantor 
generally see supra 9$ 67-83. 
Beceipt of letter asldag release 
Where the creditor denies receipt 
of notice that the guarantor desired 
release from future liability, and 
there is no proof thereof except mail¬ 
ing of notice, evidence of notice is in¬ 
sufficient for the Jury.—li. C. Whlt- 
mor Co. V. McCIung, 67 S.W.2d 648, 
247 Ky. 625. 

36. Tex.—^Johnson v. Bailey, 15 S.W, 
499, 79 Tex. 516. 

28 C.J. p 1034 note 34. 

35. U.S.—^Hoffmaster v. Junkin, C,C, 
A.Ohio. 8 K3d 220. 

28 Cjr. p 1034 note 34 fa], 

36, Ga,—W. T. Rawleigh Co. v. Roy¬ 
al, 119 S.E. 339. 30 Ga.App. 706. 

N.Y.—Spier v. McNaught, 105 N.Y.S. 
1060, 121 App.Div. 830, 
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tract37 or by an extension of the time for payment 
or performance,38 or whether he has consented to 
the change,®* or whether he withdrew from the 
guaranty prior to the incurring of the indebtedness 
sued for,'*® or whether the creditor waived and can¬ 
celed the guaranty,'*! or whether payment was 
made.’*® 

§ 104. - Instructions 

In conformity with the rules applicable in civil ac¬ 
tions generally, the Instructions must state correctiv 
and completely the law applicable to the facts and Issues 
in the case. 

'Phe j^ciicral rules which govern instructions in 
civil actions, discussed in the CJ.S. title Trial §§ 


266-448, also 64 CJ. p 510 note 2-p 1008 note 
99, apply in an action on a contract of guaranty. 
In accordance with such rules the instructions must 
state correctly the law applicable to the material 
facts and issues in the case,^^ defining and explain¬ 
ing, when necessary, the different teims and expres¬ 
sions used;^5 and it is error to refuse a properly 
requested instruction which is not sufficiently cov¬ 
ered by other instructions given,^® but not error to 
refuse an instruction on matters already substan¬ 
tially covered by other instructions,^*^ or one which 
is erroneous.'*® The instructions must not submit 
questions of law to the jury,49 or issues which there 
is insufficient evidence to support,^® must not be 
inapplicable to the pleadings,®^ or confusing or mis- 


37. Mo.—Lnnfff* Co. v. Freeman, 
App., 13 S.W.2d I0il2. 

28 C.J. p l»;{4 notp 36. 

38. lowii.—C'oinmfn?ial Sav. Bank of 
rarroll v. DunninKi 210 N.W. 599, 
202 Iowa ITS, r>9 A.L.U. 983. 

K-V.—flalios-Upton Co. v. Thomas, 
89 N.V.S. 222, 96 App.Dlv. 401, af- 
arim*d 77 N.W. 1188, 184 N.Y. S85. 

38. N.V.—Wi<*khHm V. Tarhune, 8 N. 
Y.S. 170. r» Sllv.Sup. 114. 

40. Mo.— Hunk of Slater v. Harring¬ 
ton, 266 S.W. 496. 218 Mo.App. 646. 

Antbeatioity of lottors 
\Vh<*ro th»* Ihmuo of relaaae of the 
guarantora Is dependent on the au¬ 
thenticity of IctUTH written to, and 
rcfifdvcd from, the* creditor the ques¬ 
tion 1 h for the Jury.—Furst & Thom- 
tiH V. Varner, 216 S.W. 818, 136 Ark. 
327. 

Boooipt of rovooatloxL 

Where letter containing revo<?atIon 
of guaranty wuh written, mailed, and 
addrcMHcd, whether presumption that 
It waa received was rebutted waa for 
Jury.—Krieden v. Cluett, T'eabody & 
t:o., 128 .S.K. 61, 142 Va. 788. 

41. IT.H. -Hotrinaater v. Junkin, C, 
C.A.Ohio. a F.2d 220. 

4flU Ala.—Kurat v. Shows, llO So. 
299. 213 Ala. 133. 

Oa.—Shejmrd v. Moultrie Hanking 
Co., 172 H.W. 387. 48 ila.App. 1^4. 
Iowa.—.\nctrew v. Austin. 232 N.W. 
79 2t3 Iowa 963. 

N.Y,—(^tloiiial lleacon Oil Co. v. 
Jonea, 298 N.Y.S. 218, 163 Mlse. 
826. 

48. Win,—New Home-Sewing Mach. 
Co. V. Simon, 83 N.W. 649, 107 Wis. 
868 , 

28 C,j. p 1684 note 40. 

44. N*fh. — Met^unn<»n & Ca v. Bella¬ 
my. 262 N.W. 863, 129 Neb. 743. 

28 C.J. p 1036 note 41. 

HurfemotSoas hold proper 

(1) tin queation of coneideratlon; 
for a guaranty. 


Conn.—Swift & Co. v. Lundin, 118 A. 
444, 98 Conn. 78. 

Ill.—Stem V. Gelder, 224 Ill.App. 89. 

(2) On issue that defendant was 
not to be liable unless another guar¬ 
antor was procured.—^Vacuum Oil Co. 
V. Smookler, 185 N.E. 13, 282 Mass. 
361. 

(3) Other instructions.—Gurtman 
V. Harris, 166 A. 329, 9 N.J.Misc. 
1064. 

28 C.J. p 1036 note 41 [a]. 

Xnstmetioiui held erromeotur 

(1) Instruction on statutory rules 
controlling conditional contracts and 
conditions precedent.—Rice v. Har¬ 
ris, 182 S.E. 404, 62 Ga.App. 42. 

<2> Instruction that, if alleged 
guarantors received acknowledgment 
of receipt of guaranty and made no 
reply, they were liable to obligee 
thereon, was reversible error, whore 
forgery of guaranty was issue.— 
Heinrich Chemical Co. v. Ingram, 159 
A, 77, 104 Pa,Super. 267. 

(3) Other instances see 28 C.J. p 
1086 note 41 £!>]. 

46. Ill.—Home Bank & Trust Co. "v. 

Szostowski, 247 Ill.App. 207. 

28 C.J, p 1036 note 42. 

SEtepresentatioxui of fact and opiadou 
In action on bank directors' guar¬ 
anty, instruction which tr<*atecl al¬ 
leged fraudulent representations of 
plaintitf as to directors' liability as 
statements of fact and which did not 
instruct on the difference between 
representations of matters of fact 
and matters of opinion or law was 
error.—Commercial Sav. Bank nt 
Carroll, Iowa, v. Kietges. 210 N.W. 
44, 206 Iowa 90, followed in 219 N.W, 
49, 206 Iowa 111. 

dA Ala.—Purst V, Shows, 110 So. 
299, 216 Ala. 133. 

N.Y.—Cohen Bros. Mfg. Co. v. Ed¬ 
mund Wrlght-tllnsberg Co., 201 N. 
y.S. 861. 207 APP.DIV. 199. 

28 C.J. p 1035 note 43. 
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Instraotlons held improperly refused 

(1) Where guarantor of purchase 
price of extracts containing alcohol 
claimed sale was for beverage pur¬ 
poses, refusal to charge that sale 
was legal, in absence of notice of 
buyer’s intent to make such use, wa.s 
error.—Purst v. Shows, 110 So. 299, 
215 Ala. 133. 

(2) On claim by guarantors of 
purchase price that sale of extracts 
was for beverage purposes, instruc¬ 
tion that guarantors must show sell¬ 
er had notice of buyer's intent to use 
extracts for beverages should have 
been given.—Purst v. Shows, supra. 

(3) Other Instances see 28 C.J. p 
1035 note 43 [a]. 

47. Neb.—McConnon & Co. v. Bella¬ 
my, 262 N.W. 863, 129 Neb. 743. 

28 C.J. p 1035 note 44. 

48. Ark.—Hanson v. Louisiana Oil 
Refining Corporation, 63 S.W-2d 
430, 186 Ark. 331. 

Befusal to iastraot hold proper 

(1) Refusal to instruct, in action 
agiiin.st gua/*antors, that creditor’s 
breach of contract with debtor to 
take property at agreed valuation so 
as to enable debtor to pay amount 
due would exonerate guarantors.— 
Hanson v. Louisiana Oil Refining 
Corporation, supra. 

(2) Refusal to charge bare propo¬ 
sition that guarantor is favorite of 
law, language being too geniTal.— 
Horus Waton, Inc. v. Honn, 168 A. 
484, 108 N.J.Law 614, 81 A.UR. 1298. 

49. S.D.—Smith v. Kimble, 162 N. 
W. 162, 38 S.D. 511, 

50. Ky,—H, C. Whitiner Co. v. 
Richardson, 111 S,W.2d 677, 271 
Ky. 112. 

Mo. —^Kratz V. Rally, App,, 47 S.W.2d 
221 . 

Va.—^White v. Commonwenllh, 164 
S.B. 376, 168 Va. 749. 

I^lii Ill.—Home Bank & Trust Co. v. 
Szostowaki, 247 XU.App. 207. 
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leading,52 and must not withdraw from the con¬ 
sideration of the jury any questions of fact sup¬ 
ported by the evidence.®* An instruction must be 
considered with reference to the pleadings and evi¬ 
dence and other instructions given, and as so con¬ 
strued may be correct, although otherwise open to 
objection.®^ 

§ 105. - Verdict or Findings 

The rules governing verdicts or findings In civil ac¬ 
tions generally apply. 

The rules governing verdicts or findings in civil 
actions generally, considered in the CJ.S. title Trial 
§§ 485-573, also 64 C.J. p 1053 note 53-p 1189 note 
61, apply in an action on a guaranty,®® as, for ex¬ 
ample, the rule that the findings must not be con¬ 
tradictory or inconsistent to each other,®® or with 
the verdict or judgment.®^ In an action on a guar¬ 
anty of collection of a note, a finding that shows 


an apparent exhaustion of legal remedies, but does 
not describe or identify the note or show that plain¬ 
tiff is still holder, is so defective as to amount to a 
mistrial.®® 

§ 106. New Trial 

The general rules as to the granting of new trials 
in civil actions are considered in the C.J.S. title 
New Trial. 

Examine Pocket Parts for later cases. 

§ 107. Judgment and Execution 

The rules relating to Judgments in civil actions gen. 
erally apply to the judgment in an action on a contract 
of guaranty. 

The rules relating to judgments in civil actions 
generally, considered in Judgments, apply in an ac¬ 
tion on a contract of guaranty as to the form, suf¬ 
ficiency, and effect of the judgment.®* It must be 


52. Ala.—Dlllworth v. Holmes Fur¬ 
niture & Vehicle Co., 73 So. 2S8, 15 
Ala.App. 340. 

III.—W. T. Rawleigrh Medical Co. v. 

Mount, 183 Ill.App. 539. 

Beference to contract ntunher hy ex¬ 
hibit nnmher 

Court's instruction, referring to 
contract by exhibit number indorsed 
thereon when received In evidence, 
sufficiently idenlifled written guar¬ 
anty contract sued on.—McConnon 
& Co, V. Bellamy, 262 N.W. 863, 129 
Neb. 743, 

53- Ark,—^Neal v. Brandon, 66 S.W. 
200, 70 Ark. 79. 

54w S.D.—Landauer v. Sioux Falls 
Impr. Co., 72 N.W. 467, 10 S.D. 206. 
28 C.J. p 1035 note 48. 

55- Wis.—New Home Sewing-Mach. 
Co. V. Simon, 83 N.W. 649, 107 
Wis. 368. 

28 C.J. p 1035 note 49. 

Tindlngs as to existence of guaranty 
In action by storekeeper based on 
provision of lease whereby defendant 
lessor was to arrange credit and 
guarantee payment of lessee's pur¬ 
chases from storekeeper, findings 
that lessor had not authorized agent 
who executed lease to bind lessor 
for payment of lessee's purchases 
from storekeeper, that lessor never 
ratided guaranty provision, and that 
agent never made arrangements with 
storekeeper to guarantee lessee's bill 
barred recovery.—Meeker v. Fried¬ 
man, Iowa, 261 N.W. 601. 

Bindingv ooxurtraed 
Where guarantor's plea of failure 
of consideration depended on his 
establishing his allegation that he 
signed the guaranty contract writ¬ 
ten on the back of the note after 
obligee had accepted the notes guar¬ 
anteed, jury's finding that he did not 


. sign the contract at the time and 
1 place the note was executed by prin¬ 
cipal obligor did not establish such 
allegation.—J. I. Case Co. v. Laub- 
han, Tex.Civ.App., 77 S.W.2d 678. 

56. Kan.—Crissey v. Inter-State L. 
& T. Co., 63 P. 867. 69 Kan. 661. 

28 C.J. p 1036 note 50. 

57. Minn.—Goodhue County Nac. 
Bank of Red Wing v. Darson, 219 
N.W. 454, 174 Minn. 383. 

Pindlngs held to support verdict or 
Judgaeut 

Kan.—Bogart v. Day, 275 P. 146, 
127 Kan. 852. 

Mo.—Hannibal Rubber Co. v. Hand- 
lan, App., 295 S.W. 806. 

5a Mich,—Gray v. Pike, 38 Mich. 
650. 

52, Tex,—Raten v. Thornhill, Civ. 

App., 145 S.W.2d 608, error refused. 
28 C.J. p 1036 note 53. 

Amount of liability or measure of 
damages see supra §§ 66-58. 
Amount of judgmeut 

Under statute providing that Judg¬ 
ment may be for the principal and 
accrued interest, but if rendered for 
accruing interest it shall bear 
interest only according to its terms, 
a Judgment against guarantors of 
notes payable to an insolvent bank 
is properly rendered for the hiilanct* 
due on the guaranty to the date of 
the Judgment, including accrued in¬ 
terest,—^Williams V. Donny, 38 S.W. 
2d 668, 238 Ky. 662. 

Construction of provision for interest 
Judgment awarding plaintiff inter¬ 
est at twelve per cent from and aft¬ 
er date of note authorized interest 
at twelve per cent in accordance 
with terms from date until rendition 
of Judgment only and thereafter at 
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seven per cent, the statutory rate.— 
California Standard Finance Corpora¬ 
tion V. Bessolo & Gualano, 5 P.2d 
480, 118 Cal.App. 327. 

Deficiency Judgmeut 

In suit against makers of note and 
administratrix of estate of deceased 
guarantor thereof to recover on note 
and foreclose trust deed lien on mak¬ 
ers' realty, Judgment, conforming to 
statute, in favor of plaintiff for defi¬ 
ciency between amounts adjudicated 
against makers and against admin¬ 
istratrix, was not erront^uus.—Raton 
V. Thornhill, Tex.Clv.App., 145 S.W 
2d 608, error refused. 

Pailure to allow attorneys' fees 

In action by pay(*e against guar¬ 
antor of two promiB.sory notes con¬ 
taining provisions for payment of 
attorneys' fees, failure to include an 
allowance of attorneys* fees, In Judg¬ 
ment on guaranty agreement did not 
vitiate Judgment on grounds that 
Judgment amounted to finding that 
not<*s did not contain attornc^y fee 
clause and that Judgment was not 
within scope of pleadings where 
there was no evidence as to reason¬ 
able value of legal services ren¬ 
dered in connection with suit on 
notes.—Globe American Corporation 
v. Miller, 131 S.W.2d 340. 234 Mo. 
App. 253. 

Creation of double liability 

Judgment against wife on her 
guaranty to pay Judgment against 
husband was not erroneous because 
cn*ditor already had Judgment 
against husliand for same amount, 
on theory that creditor was in posi¬ 
tion to collect on each of Judgments, 
since satisfaction of cne would ex¬ 
tinguish the other.—California Bank 
V. Kenoyer, 37 P.2d 836, 2 Cal.App. 
2d 367. 
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in conformity with the pleadings.®® Where an ac¬ 
tion is brought against a guarantor of the principal 
and interest of a bond before the maturity of the 
principal, the amount of the principal may be in¬ 
cluded in the judgment if it matures before its ren¬ 
dition.®^ A guarantor of payment of the principal 
and interest of a real estate mortgage is one “con¬ 
tingently liable” within the meaning of a statute 
limiting a deficiency judgment after foreclosure to 
the difference between the amount due and the val¬ 
ue of the mortgaged property.®^ 

Form of judgment. In an action on a guaranty 
of an indebtedness a money judgment only can be 
remlered,®'* but the judgment should not be that 
the guarantor shall pay absolutely to plaintiff the 
amount of the judgment, but that he shall pay and 
satisfy, or cause to be paid and satisfied of record, 
the claim, within a specified limited time, or, in the 
event of his not rloing so, then that he shall pay 
to plaintiff the amount of the judgment.®"^ 

In an itction against joint guarantors plaintiff is 
entitled to a joint judgment against them for the 
whole amount,®® and he cannot be compelled to 
take a pro rata jmlgment against each.®® A judg¬ 
ment against one or more of several joint guar¬ 
antors bars the action again.st the others.®^ 

in aetian against principal and guarantor. Where 
the action is against the principal and guarantor, a 
several judgment may he entered against the prin- 
cip%al, although he is not served with summons un¬ 
til after a separate and several judgment has been 


entered against the guarantor;®® and it has been 
held that, in such an action, a judgment over in 
favor of the guarantor against the principal may be 
rendered,®® even though there has been no plead¬ 
ing on behalf of the guarantor.Where, in an 
action against the guarantor and principal, defend¬ 
ant’s demurrer for misjoinder is overruled, and the 
guarantor declines to plead further and the princi¬ 
pal answers denying the obligation, it is error to 
render judgment against the guarantor for the 
amount claimed, before determination of the issue 
raised by the principal’s answer.*^^ Where separate 
suits are brought against the principal and guaran¬ 
tor, and judgment is entered against each, and the 
principal pays the judgment against him, the guar¬ 
antor is not entitled to have the judgment against 
him satisfied until he pays the costs included there¬ 
in; and, on the guarantor’s application in such a 
case to have his judgment satisfied, the court will 
not inquire whether plaintiff is equitably entitled to 
a larger judgment against the guarantor, because 
for some real or supposed advantage, he had not 
enforced his full rights.'^^ 

Judgment over against guarantor in favor of 
party held liable for action in reliance on guaran¬ 
ty. A corporation which is held liable for cancel¬ 
ing a stock certificate which bore a forged indorse¬ 
ment and the holder of the new certificate which 
was issued in lieu of the canceled certificate, against 
whom the issuing corporation is entitled to a judg¬ 
ment canceling the new certificate, are entitled to 
a judgment over against a bank which guaranteed 
the forged indorsement.'^® 


60. ♦iniy V. Mm'an- 

liW <^lv.Ar»p.. 1*45 S.W. U53. 

Most bo buod on ofrroomont pltaded 
Wh«-n» wuh on oral 

of Kuawiuty «nd ploHd«»d a 
MubMi tiiM'ia h tior by Kuumntor inon- 
ly itH a iin niwrundiim of tho oral 
fonlrn**!. a jud|if«W’«»t in favor of 
ptiiinuff. buHod. 1104 on lhi‘ oral gunr- 
itniy, but on thi* now promlHi* oon- 
iiihi«*d tn fh*- bdior, tnuKi bo revornod 
w ntu in 4*onformlty with tho pload- 
ItiKa. <‘Von fhough plaintiff wan on-i 
titlod to rorovor in an notion on tho 
oontraoi Htntod lit iho lottor.—tJmy 
V, liovora Moroantlio Co., aupru. 

61. Mioh.-Ctilon Truat Co. v. De¬ 
troit Motor Co., 7fi N.W. 112. 117 
Mloh. 631. 

60. N.V.*-Khnk** V. Samoola, 150 NT. 
K. 324, 264 N.Y. 144. nworalng 2HK 
X.Y.H. 561. 24»» App.Dlv. 1608, re- 
mdllod 260 N.Y.S. 912, 2*41 App. 
Itlv. 621. 

mtAnU htald *u>1f to ozoltxde roMMi- 
tom 

That Mtatute relating to temporar¬ 


ily Htaying forecloauro actlon.s used 
woPciH "upon a guaranty of any obll- 
gathai seourod by .suoh mortgage,*' 
wherean statute limiting deflc.iency 
Judgments after foreclosure used 
words '*any pc^rson . . . dirf*ol- 

ly or indirectly or contingently liable 
therefor.** did not indicate legislative 
Intention to exclude guarantor from 
lienelit of section limiting deficiency 
Judgments.—^Kllnke v. Samuels, su¬ 
pra. 

63. N.Y.—Robertson v. Sully, 37 N. 
y.a 035, 2 App.Div. 152, revt*rsed 
on other grounds, 52 N.K, 668, 167 
N.Y. 624. 

WIs.—0*NelU V. Russell, 212 N.W. 
278, 192 Wis. 141. 

jUHiigxuaegat of itota and seoxirity not 
radUlred 

Judgment allowing recovery on 
guaranty of note was not erroneous 
because of failure to lequlro assign¬ 
ment of note and security.—O'Neill 
V, Hassell, supra. 

64. N.Y.—P'arnham v. Mallory, 2 

Abb.Dec, 100. 3 Keyes 527, 3 

Tranacr.A. 171, 6 Abb.PB.,N.S., 38^. 
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65. Ohio.—Wilson y. Hose Clar(» 
Dead & Spar Co., 7 Ohio Dee., 
Heprint, 223, 1 Cinc.D.Rul. 314. 

66. Ohio.—Wilson v. Ho.se Clan* 
Dead <& Spar Co., supra. 

67. Cal.—Hrady v, Ueynold-s, 13 Cal. 
31. 

68. Minn.—Waba.sha li’lrst N«t. 
Rank V. Burkhardt, 73 N.W. 858. 
71 Minn. 185. 

69. U.S.—John.son v. Morc<*r, C.C^A. 
Tex., 128 P.2d 357. 

7a Tex.—Slaughter v. Moore, 42 S. 
W. .372, 17 Tex.Oiv.App. 233. 

7D Ark.—Fluhart v. W. T. Uaw- 
leigh Co., 190 S.W. 118. 126 Ark. 
307. 

73. Ill.—b^ankel v. Stern, 50 Ill.App. 
54. 

Diablllty for costs gene willy see su¬ 
pra S 58. 

73. N.Y.—Mohr v, J. C. Penney Co., 
276 N.Y.S. 50, 242 App.Div. 385, af¬ 
firmed, 1 N.JE.2d 362, 270 N.Y. 606. 
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§ 108. Appeal and Error 

The review of an action on a contract of guaran¬ 
ty is, except as statutes may otherwise provide, gov¬ 
erned by the rules relating to the review of civil 


actions or proceedings in general discussed in Ap¬ 
peal and Error. Likewise, general rules which gov¬ 
ern costs are considered in the title Costs. 

Examine Pocket Parts for later cases. 


VI. EIGHTS AND EEMEDIES OP GUARANTOE 


§ 109. As to Creditor 

In general the terms of the guaranty govern In de¬ 
termining the rights of the guarantor against the guar¬ 
antee or creditor. 

The rights of a guarantor against the guarantee 
are generally governed by the terms of the guaran- 
ty,74 except to the extent that the guarantor has 
waived such rights.*^® In general a creditor is under 
a duty to avoid doing anything which will prejudice 
the guarantor’s rights and remedies against the 
principal and with respect to security relied on by 
the guarantor for reimbursement.^® 

It has been held that, where the principal debt 


has become due, the guarantor may sue in equity 
to compel the creditor to sue for and collect his 
debt from the principal debtor ;77 and, that, where 
the guarantor has a beneficial interest in the princi¬ 
pal contract, he may maintain a bill in equity 
against the creditor, for protection against the loss 
of such interest.78 In general, however, a guaran¬ 
tor of a bond and mortgage given as security for 
the issue of bonds should not be permitted to com¬ 
pete with bondholders in dealing with security to 
which the bondholders have a right to resort for the 
satisfaction of their claims.*^® 

A guarantor is not entitled to recover back from 


74. l^.Y.—^Holzman v. West End Pa¬ 

per Co., 179 N.T.S. 424, 190 App. 
Div. 119. 

ChiaraiLty of oontraot for sale of real 
property 

Where contract requiring vendor 
to convey realty being Improved free 
of all liens and encumbrances, ex¬ 
cept two mortgages, was thereafter 
unconditionally guaranteed in writ¬ 
ing by materialman so that vendor 
could withdraw purchase-money note 
from escrow, which was done, guar¬ 
antor was not entitled to personal 
Judgment against purchaser for ma¬ 
terials furnished which were in ex¬ 
cess of purchase price of property.— 
McKinley v. A. L. Scott Lumber Co., 
248 P. 326, 118 Okl. 205. 

Zffeot of foreclosure on rights of 
guarantor of mortgage 
One guaranteeing mortgage Indebt¬ 
edness retained rights under guar¬ 
anty contract, although mortgagee 
had obtained Judgmont of foreclo¬ 
sure.^—Fidelity Trust Co. of New 
York V. Brooklyn Properties Cor¬ 
poration, 242 N.Y.S. Ill, 229 App.Div. 
544. 

Guarantor’s xight to recover amount 
of collateral notes 
Lender's agreement that notes re¬ 
ceived from guarantor, to be used 
as collateral to a certain loan being 
made by lender for the benefit and 
use of the borrower, shall and will 
be repaid out of the first funds re¬ 
ceived by the lender from the bor¬ 
rower or from the sale or mortgag¬ 
ing of lands or sale of stock, and 
that, **as funds are received or pay¬ 
ments made, said notes shall be 
and the notes returned to” 
entitled guarantor, who 


had paid notes when they fell due, 
to amount thereof from lender out 
of funds received by lender from 
borrower.—Alex Mofflt & Sons v. 
Price Bros., 193 N.W. 666, 196 Iowa 
1216. 

Rights as to dividends from, iusol- 
veut estate of corporate debtor 
(1) Where contract of guaranty 
was construed as a guaranty of the 
whole indebtedness of debtor corpo¬ 
ration with a limitation of a speci¬ 
fied amount, and creditor had receiv¬ 
ed the full amount of indebtodnens, 
partly from dividends from the in¬ 
solvent estate of debtor corporation 
and partly from application of prop¬ 
erty of guarantor, the latter, who 
was also a creditor of debtor cor¬ 
poration, was not entitled to share 
in any dividend of the insolvent es¬ 
tate of such corporation, until all 
indebtedness incurred under the 
guaranty had been paid, and guar¬ 
antor was not entitled to recover 
from creditor an amount equal to 
that proportion of the dividends re¬ 
ceived by creditor which the amount 
of the limitation of guaranty bore 
to the whole indebtedness.—Schiff v. 
Continental Nat. Bank & Trust Co. 
of Chicago, 265 IlLApp. 333. 

(2) Application of payments to 
creditor in general see supra § 78. 

75. N.Y.—^Holzman v. West End Pa¬ 
per Co., 179 N.Y.S. 424, 190 App, 
Div. 119, 

28 C.J. p 1087 note 76. 

Waiver of steps necessary to fix 
liability see supra H 64, 65. 

76. Guaranty of payment of rent 
(1) Lessor, on acceptance, as guar¬ 
antors of payment of rent, of per¬ 
sons making advances to lessee fori 
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producing crop, could not prejudice 
guarantors' rights and remedies 
against lessee, with respect to se¬ 
curity relied on by guarantors for 
advances to lessee and for reim¬ 
bursement for possible payments of 
rent by guarantors.—Molina v. Mun¬ 
oz, aC.A.Puerto Rico, 31 P.2d 727. 

(2) In this connection it was held 
that lien of guarantors and of their 
assignees, who made advances to les¬ 
see, was good against lessor bringing 
eviction suit without notice, where 
assignee of creditors made tender 
and deposit of rent.—Molina v. Mun¬ 
oz, supra. 

77, N.Y.—King v. Baldwin, 17 
Johns. 384, 8 Am.D. 416. 

Xu OaUfomia In a case in which 
the court applied the law applicable 
before enactment of statute nboUsh- 
ing distinctions between sureties and 
guarantors liy amending Olv.Ooda 
art 2787, L.1939 c 453, beeause rights 
involved were acquired prior to such 
enactment, it was stated that guar¬ 
antor could not compel creditor to 
avail himself of ri*mf»dies against 
dt*l)tor unless guarantor paid the ob¬ 
ligation, in which case he could com¬ 
pel creditor to act by a proceeding in 
equity.—Ingalls v. Bell. 1X0 P,2d 
1068, 43 Cnl.App.2d 356. 

Diligence in enforcing claim against 
principal generally see supra S 61. 

7a Iowa.—Pitzmaurlce v. Mer¬ 
chants' Nat, l^k, 154 N.W. 895. 
172 Iowa 664. 

Mo.—St Louis Brewing Ass'n v. Kal- 
tenbach, 84 S.W. 151. 108 Mo,App. 
637. 

28 C.J. p 1037 note 78. 

79. U.S.—^In re Prudence-Bonds Cor¬ 
poration. aaAN.Y., 102 P.2d 531. 
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the creditor or guarantee a voluntary payment made 
to the latter,but a guarantor is entitled to re¬ 
cover back payments made as the result of a mis¬ 
taken belief that a material fact exists, where such 
belief was induced by the guarantee or creditor who 
had full knowledge of the actual facts.®^ 

There is authority for the view that the guarantor 
may not recover damages for the alleged fraud of 
the cre<lilor or guarantee affecting the principal 
where the guarantor was not defraiided.^2 

Various other rights of the guarantor against 
the creditor or guarantee have been considered in 
conneclif)!! with the discussion of the nature and 
extent of the guarantor’s liability and the creditor’s 
or guarantee’s rights against the guarantor supra 
§§ 43-66, and the guarantor’s right of set-off has 
been c<»nsidered supra § 89. As to discharge or re¬ 
lease of guarantor sec supra §§ 67-83. 

Actions, In a suit in which the obligors on a 
bond, coiulitioned to pay a mortgage indebtedness, 
and given in consideration of the extension of the 
due date of the mortgage, seek exoneration from 
liability on the gnnmd that there was a subsequent 
extension without their consent, the obligors have 
the burden (»f proof as to lack of knowledge and 
cunseiil.^** In an action by the guarantor against 
the guarantee in which the former seeks to avoid 
the application of the terms of the guaranty on the 
groiuitl that it was obtained by fraudulent repre¬ 


sentations, the evidence to show fraud must be 
clear, precise, and indubitable.^^ 

§ 110. As to Principal 

Under some circumstances the guarantor may resort 
to a court of equity to compel the principal to satisfy 
the debt, and the guarantor may be entitled to an ac¬ 
counting to determine the amount of his compensation 
for assuming the obligation of a guarantor. 

In a proper case the guarantor may seek the aid 
of a court of equity to compel the principal to pay 
or otherwise satisfy the debt but, until the guar¬ 
antor has paid something on the debt, or has met 
some liability which he undertook and which the 
debtor should meet, there is no breach of the un¬ 
dertaking, and the guarantor has no right to insist 
that the debtor shall hold him harmless by paying 
the debt, and in no other way, since the debtor may 
perform the covenant by satisfying the creditors in 
any way he chooses.^® 

A guarantor is entitled to protection in a court 
of equity by the appointment of a receiver to con¬ 
serve the property involved and, if necessary, to 
sell such property for distribution of the proceeds 
to the persons entitled to such proceeds.®^ 

In a proper case a guarantor may have an ac¬ 
counting to determine the amount due to the guar¬ 
antor under the principal’s agreement to pay the 
guarantor a certain percentage of the amount of 
drafts involved in consideration of the giving of the 
guaranty.^® 


80. MIsh. - V. I/CVN*. 157 So. 

ntil. 172 MiHH. ION. 

Payment wa« volnntasy where 
KunrnnUtr hnti kimwli*dKv of all. or 
of n <»f. muterlal 

and wh#*r*' wftM no njyrwment to 

repay piiyrnrnfH, and no fraud 

or t'ompulMiott, on part of creditor or 
PfunrantM*. the fact that latter 
throatto auc not ronatitutinK 
compulhloti.-' 'M«*l«can v. Love, supra. 
Application of collateral 

Whef'f Kunrantors of notes called 
on to pay in full, knew then* 

WHM cotlati-ral t«i credilcd but 
made full imymrnt with knowU*dfc«* 
that of notes did not intend to 

apply cullateral to notes, Kuarantors 
could not reeiiver proceeds collat¬ 
eral, since their payment was volun¬ 
tary.—-McLean V. Love, supra. 
2l«H*iivery back of payments: 

Uencratty see the title Pay¬ 

ments If 13f*lCU, also 48 C.J. p 
734 note 8-p 774 note 3$. 

By surety see tho C.J.H, title Prin¬ 
cipal and Surety f I 283-298, also 
50 C.J. p 238 note 12-p 240 note 
52. 

SL U.H.—Schrain v. £>ederlck, D.C. 
Mich., 42 F.Supp. 535, supplemen¬ 
tal itndinas 44 F.Supp. 365. 

38C.J.H.-82 


nronexisteaoe of prinolpaX ohUgution 
Uulc stated In text was applied 
where Kuaranty was for repayment 
of loan, to bo made on a speclflc 
note of principal, and no such note 
ever came into exist once, so that 
there was nothinK on which guaranty 
<*ould operate, and payments were 
made by guarantor under mistaken 
belief that loan was made on such 
specific note.—Schram v. Dedcrick, 
supra. 

83. N.Y,—ariU v. Drlad Const. Cor¬ 
poration. 34 N.Y.S.2d 503. 

Fraud or misropreaentation affocting 
validity of assemt of guarantor in 
general see supra 4 32. 

83. N.J.—Schumann v. Fidelity Un¬ 
ion Trust Co.. 12 A.2d 724. 127 N.J. 
Fq. 249, aillrming 8 A.2d 852, 126 
N.J.Fq. 349. 

BvldCACc tosuacicKt to sustain, bux- 
dssi of proof 

In suit to restrain trustee from 
proceeding with action at law to re¬ 
cover under mortgage bond, given on 
extension of mortgage, for deficiency 
arising in foreclosure proceedings, 
wherein obligor on the bond asserted 
discharge of liability by reason of 
subsequent extension of the mort¬ 
gage, evidence was insufficient to 
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sustain obligor's burden of proving 
that extension was granted without 
his knowledge or consent so as to 
warrant relief sought.—Schumann v. 
Fidelity Union Trust Co., supra. 

84. Pa.—Foley v. Wasserman, 179 A, 
595, .119 Pa. 420. 

Bvidenoe held iusuMcleiit to show 
suc.h fraudulent mlsrcpresentnflons 
regarding a brokerage account which 
was guaranteed as would authorize a 
recovery from brokers of an amouni 
charged to guarantor's account from 
the account guaranteed.—Foley v. 
Wasserman, supra. 

85. Ky.—^Wood v. Wadsworth, 7 Ky. 
Op. 473. 

N.Y.—Hyde v. Equitalile Lift* Assur. 

Soc. 116 N.Y.S. 219, 61 Mlac. 618. 
28 C.J. p 1037 note 80. 

86. Ky.—Wood V. Wadsworth, 7 
Ky.Op, 473. 

87. U.S.—Central Surety & Insur¬ 
ance Corporation v. Baglcy, D.C. 
Cal., 44 F.2d SOS. 

sa aflCattsrs not dsfsatittg fight to 
aocotinting 

Where guarantor executed contin¬ 
uing guaranty in a apeciiled amount, 
running to bank, in consideration of 



§ 110 


OUABANTT 


38 C.J.S. 


The guarantor’s right of subrogation is consid¬ 
ered in the C.J.S. title Subrogation passim §§ 46- 
62, also 60 C.J. passim p 740 note 5-p 781 note 97. 

§ 111. - Indemnity or Reimbursement 

The law raises an implied promise on the part of the 
principal to reimburse the guarantor who has become 
such at the request, or with the consent, of the principal 
and who has paid the debt, in the iibsence of any express 
promise in that regard, and such guarantor has a right 
of action against the principal for reimbursement. 


Where a guarantor, who has entered into a con¬ 
tract of guaranty at the request of, or with the con¬ 
sent of, the principal obligor, pays or is compelled 
to pay his principal’s debt, the law raises an implied 
promise, unless there is an express one, on the part 
of the principal to reimburse the guarantor, and 
on the payment of the debt the guarantor at once 
has a right of action against the principal for re¬ 
imbursement of the amount which he has paid,*® 
with interest thereon at the legal rate.^® Hence 


which he was to receive agreed per¬ 
centage of all drafts with bills of 
lading attached handled by such 
bank for principal, and during time 
guaranty was in effect no complaint 
was made in regard to its sufficiency, 
guarantor was entitled to an account¬ 
ing for sums due him as against con¬ 
tention that an unlimited guaranty 
was contemplated.—Fasterling v. 
Devitt & Son Co., Ija.App., 186 So. 
100 . 

89. U.S.—Howell v. Commissioner of 
Internal Revenue, C.C.A., 69 F.2d 
447, 460, citing Corptts Juris, and 
certiorari denied Howell v. Helver¬ 
ing, 54 S.Ct 864, 292 U.S. 654. 78 
L.,Ed. 1503—Scott v. Norton Hard¬ 
ware Co.. C.C.A.Va., 64 F.2d 1047, 
1050, quoting Corpus Juris. 

Ariz.—^Dykes v, Clem Lumber Co., 118 
P.2d 454, 68 Ariz. 176. 

Cal.—^W. H. Marston Co. v. Central 
Alaska Fisheries Co., 258 P. 933, 
201 Cal. 716—Ingalls v. Bell, 110 P. 
2d 1068 , 43 Cal.App.2d 356—^W. H. 
Marston Co. v. Kochritz, 293 P. 120, 
121, 109 Cal.App. 331, citing Cor¬ 
pus Juris. 

Mont.—^Lyon v. Featherman, 261 P. 
268, 272, 80 Mont. 504, citing Cor. 
pus Juris. 

Tex.—^Lee v. Stone, 67 Tex. 444— 
Hazelton v. Holt, Civ.App., 285 S. 
W. 1115. 

Wash.—^Appleford v. Snake River 
Mining, Milling & Smelting Co., 210 
P. 26. 122 Wash. 11, 29 A.L.R 268. 
28 C.J. p 1037 note 82. 
aratnre of liabiUtr 
Principal debtor’s obligation to pay 
guarantor who has paid debt is quasi 
contractual.—Ely v. Stone, 17 N.T.S. 
2d 266, 173 Mlsc. 117. 

JLppUoahllity of statute as to con- 
trlhutioii. between joint debtors 
Where one who stands in position 
of guarantor Is obliged to pay all 
or part of common obligation, he Is 
entitled to full reimbursement from 
principal or party primarily liable, 
and statute permitting contribution 
between codebtors, who are each lia¬ 
ble In the same right, is inapplicable. 
—Gholson v. Savin, 31 N.B.2d 868, 
187 Ohio St. 661. 

Charging liability on settlement of 
accounts 

Where one working on defendant’s 
fruit tanch threatened to atop work 


unless plaintiff, who had contracted 
to buy the fruit, would guarantee 
payment, and plaintiff did guarantee 
payment and subsequently paid a 
judgrment recovered against him and 
defendant for the labor performed by 
such person, plaintiff was entitled 
to charge defendant with amount of 
payment in settlement of accounts 
between them.—Schneider v. Turner, 
76 P.2d 668, 10 Cal.2d 771. 

Director of bank as guarantor of its 
obligation 

. Director of bank signing bond to 
indemnify another bank making ad¬ 
vancements for benefit of bank first 
mentioned was not "’volunteer,” with 
respect to right to recover payments 
made by such director under guar¬ 
anty.—Scott V. Norton Hardware Co., 
C.C.A.Va.. 64 P.2d 1047. 

Determination as to who liable as 
principal 

(1) In determining whether a bank 
was the real principal obligated to 
reimburse a guarantor who had paid, 
in a case in which, in order to re¬ 
move from the bank certain slow and 
questionable paper which was part 
of its assets, such paper was trans¬ 
ferred to one of tho stockholders of 
the bank, a loan was negotiated for 
the benefit of the bank which re¬ 
ceived the proceeds, a note of the 
transferee of such paper was given 
to the lender which was guaranteed 
by other stockholders of the bank, 
and certain collateral, including such 
slow and que.stionable paper, was 
pledged as security for the loan, It 
was held that the transfer of such 
paper by the bank to the stockholder 
was not a sale, particularly in view 
of circumstances indicating that the 
bank intended to assume full lia¬ 
bility and to save harmless partici¬ 
pating stockholders; and benefits to 
the participating stockholders, in¬ 
cluding postponement of a call on 
them to make good, under statute, 
the impairment of the bank’s assets, 
were not such as to render the trans¬ 
fer a sale.—Lyon v. Featherman, 261 
P. 268, 80 Mont. 504. 

(2) It was held in such case that 
the bank, and not the stockholder 
who was the transferee of the bank’s 
paper and who executed the note to 
the lender, was the real principal lia¬ 
ble to reimburse a guarantor who 

J298 


had paid part of the loan, especially 
in view of the terms of such note, 
and that, where the bank was insol¬ 
vent, such guarantor was entitled 
to have his claim proved as a gen¬ 
eral creditor.—Lyon v. Featherman, 
supra. 

Time as of which payment efifeotive 

(1) There is authority for the view 
that payments of insolvent princi¬ 
pal's debts by guarantor will be 
deemed in equity to relate back to 
date of guaranty contract, so as to 
entitle guarantor to reimbursement 
by principal, as no new or separate 
indebtedness arises at time of pay¬ 
ments, which merely determine ex¬ 
tent of guarantor’s liability.—Dicken¬ 
son V. Charles, 4 S.lfi.2d 351, 173 Va. 
393. 

(2) The rule of relation back does 
not, however, apply to the fullest ex¬ 
tent, at least in some Jurisdictions, 
with respect to payments by the 
guarantor after the insolvency of the 
principal.—Pugh v. Conklin, 184 N. 
B. 847, 44 Ohio App. 272. 

Rule not applicable 

Where materialman wrote letter to 
bank reciting ”we guarantee com¬ 
pletion of . . . residence . , . 

free and clear from any mechanic's 
or materialman’s lien.” on which 
bank was making F. H. A. loan, and 
contractor constructing residence 
was under no obligation to bank, ma¬ 
terialman could not sue contra<>tor on 
“implied promise of reimbursement” 
for claims paid, but remedy. If any. 
was merely to re<*over for materials 
furnished by suit on open account,— 
Dykes v. Olem Lumiier Co,, 118 f*.2d 
454, 68 Ariz. 176. 

As to right to rci'over attorney’s fees 
see infra § 113. 

90. Or.—^Noble v. IieemHn-»Spauld- 
ing-Woodward Co., 131 1*. 1006, 66 
Or. 93, 46 L.R.A.,N.S., 162. 
As8igiimea.t to sruvantor of uotes 
ropresesitittj prlaicipal indebtod- 
ness 

Where the action was on the im¬ 
plied promise of the prlnclimi dcl>t- 
or to reimburse the guarantor for 
any amount which the latter might 
be compelled to pay on account of li¬ 
ability growing out of the guaranty, 
recovery was limited to the amount 
which the guarantor was required to, 
and did, pay plus interest at the le- 
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an accommodation guarantor on a note is not liable 
to a bank accommodated, although the bank in¬ 
dorsed without recourse and later repurchased the 
paper, since the liability of the bank to the guaran¬ 
tor ofTsets his liability to it.®^ So, on payment of 
a note by the guarantor, there may be a recovery by 
him from the principal on an implied promise of 
repayment but if his guaranty is for payment by 
the payee and by the indorser, he cannot subsequent¬ 
ly, on payment of a note by him, look to the maker 
for reimbursement.^*^ Where one of several guar¬ 
antors pays the debt for which all arc bound, he has 
thereby a se])aratc right of action against the prin¬ 
cipal which cannot be defeated by evidence of pay¬ 
ment to another of the guarantors.^^ 

In general a guarantor may avail himself of se¬ 
curity which has been given to him for his indem¬ 
nity to enforce his claim,**•'' and, under some cir¬ 
cumstances, may enforce the principaFs implied 
promise to sell securities which had been pledged 
with the creditor to secure the debt paid by the 
guarantor,*'^ Where the guarantor is insolvent, 
htnvever, a court of equity will not decree that mon¬ 
ey which was raised for his indemnity be paid to 
him, without security that the debt to the principal 


creditor will be satisfied.®^ 

The operation and effect of an express agreement 
for reimbursement depends on the terms of the 
agreement duly construed.^® 

The guarantor, on paying the principal debt, may 
transfer the evidence of it and his right to be re¬ 
imbursed by the principal to a third person.^^ 

For what not entitled to reimbursement. The 
guarantor cannot recover from the principal more 
than the amount he has paid in extinguishing the 
debt,^ nor can he claim indemnity or reimbursement 
for acts or payments outside the terms of his guar¬ 
anty,^ for amounts which he has been compelled to 
pay by reason of his nonperformance of the con¬ 
tract of guaranty,3 or for expenses which are in¬ 
curred by reason of his own negligence.^ To en¬ 
title the guarantor to reimbursement, payment by 
him must be made under compulsion in the sense 
that he must be under a legal obligation to pay and 
that he docs not pay as a mere volunteer.^ 

Request or knowledge by principal. Ordinarily 
a guarantor is not entitled to indemnity or reim¬ 
bursement for amounts which he has paid under a 
guaranty entered into by him voluntarily without the 


Knl rMi*. notwithittundinff the Kuar-1 
nntor had taken an a.s.siKnm<‘nt <if| 
notoH whlt’h reprem'ttted the orlKlnal 
ind»*Utodn«*Ha.—Applefurd v. Snake 
Hiver MlninK* & SmelUnK 

Co., 210 ue. 122 Waah. U, 29 A.L, 
U. 26ft. 

61, H.n.— !t«nk of Fireateel v. liuck- 
manter, K.W. 2K6. 67 S.D, 44D. 

9a. Ill. " KlnK V. Hannah, 6 Ill.App. 

4ar*. 

ft C.J. p lift? nttte 67. 

OtbAr 

on payment of note l»y Kuarantor, 
Kuarantor'a romi*<ly of relmliurae- 
meru eaiaia,—National City Itnnk of 
St, I..uuiN, M«t. V. Taylor, Tex.Civ. 
App., 223 HAV. 613. 

Kffaet of srofotiahi* XAV 

AnauininK that the provtaton of tho 
NoKonuttlo Inatrument Law, Ctv.Oode 
I 32112, that whtTo the Inatrument Ik 
paid by a parfy aeeondarily liable 
thereon, it 18 not diaeharKad, applieR 
to a eontraut of guaranty, it haa not 
«*hanKt*d the rule that guarantor pay¬ 
ing prlneipat obligation halt action on 
implied obligatiftn of roimhurHoment 
regnrdleMM of rlghia In equity by aub- 
rugutioti or otherwlae.--W. H. Mar«- 
ton Oil. V. Kuebrll*. 293 P, 120, 109 
Cal.App. 331. 

I*ayfnf*nt of n«t«* by peraon second¬ 
arily liable in general see Bills and 
Notes I 460. 

83. Maas.—Putnam v, Taah, 12 Gray 

121 . 

8 C.jr. p 587 note 68. 


94. Pa,—Lowry v. Lumbermen's 

Bank, 2 Watts & S. 210. 

96- Ala—Carr v. Wyley, 23 Ala. 821. 
28 C.J. p 1038 note 84, 

96. XoLtereat of gnazanty in pledged 
aecuxitiea 

<1) In a case In which the rule 
stated in the text was recognized 
and In which the note representing 
the principal debt which was paid by 
guarantor contained a provision au¬ 
thorizing sale of the pledged securi¬ 
ties, the view was taken that, guar¬ 
antor was entitled, on payment of 
note, to possession of the pledged 
securities held by creditor, but that 
possession carried with it the equita¬ 
ble lien and did not entitle guaran¬ 
tor to tho benefit of the contract 
contained in the note.—Hazelton v. 
Holt, Tex.01v.App., 286 S.W. 1116. 

(2) illght of guarantor to subroga¬ 
tion 8<»e C.J.S. title Subrogation pas¬ 
sim §9 46-62, also 60 C.J. passim p 
740 note 5-P 781 note 97. 

97. U.S.—nu*4sen V. Clarke's Ex'rs, 

7 Crunch 69. 3 L.Ed. 271. 

98. Oaaranty of payment of divi¬ 
dends end of par value of pra. 
ferxed stock: 

Where domestic corporation, In 
agreement for purchase of foreign 
corporation’s American business, 
guaranteed dividends on foreign cor- 
I poration's preferred stock, and 
I agreed to pay deficiency in par value 
! of preferred stock should foreign 
i corporation Uquidate. provision for 
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reimbursement of domestic corpora¬ 
tion was applicable to both undertak¬ 
ings.—Glendinning, McLeish & Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 61 F.2d 050. 

9^ U.S.—Chicago Fourth Nat. Bank 
V. Walker. C.C.Ill., 9 P.Cas.No.4,992. 
Assignment held snffloient 
Cal.—W. H. Mars ton Co. v. Central 
Alaska Fisheries Co., 268 P. 933, 
201 Cal. 716. 

1- Tex.—Harris v. Wisdom, Civ. 

App., 130 S.W. 622. 

28 C.J. p 1038 note 87. 

Acquiring note at discount 

Neither a guarantor nor his as¬ 
signee could acquire guaranty note 
at discount and enforce note against 
principal at full value instead of 
seeking reimbursement.—Merchants 
IM.scount Corporation v. Federal 
Street Corporation, 14 N.B.2d 155, 
300 Mass. 167, 118 A,L.R. 412. 

9. Cal.—Roush v. Ktrkman, 183 P. 

.363, 42 Cal.App. 116. 

Mont.—Savage v. Burns, 3 Mont. 527. 

3. N.Y.—Sturdevont v. Riley, 8 N.T. 
S. 281. 

28 C.J. p 1038 note 89. 

4. Ky.—Wood v. Wadsworth, 7 Ky, 
Op. 473. 

5. C.—Tankersley v. Anderson, 4 S.C. 
Eq. 44. 

28 O.J. p 1038 note 90. 

5. Cal,—Schlitz V, Thomas, 216 P. 
61, 61 Oal.App. 636. 
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request, express or implied,® or without the request 
or knowledge,*^ of the principal debtor; and an 
inference that there was a request by the principal 
debtor does not necessarily arise from the fact 
that the guaranty was executed for his benefit.® 
It has been held, however, that the guarantor may 
by such a payment acquire a valid claim against the 
original debtor for reimbursement,® especially where 
he has taken a written assignment of the debt;^® 
but the courts so deciding treat the guarantor as 
a virtual purchaser of the claim, rather than as 
guarantor in the ordinary sense,^^ and, therefore, 
his remedy is lost whenever ^an action by such a 
purchaser is barred.^® 

Where the guaranty is made at the principal’s 
request or with his consent, since the principal 
knows the terms under which payment is to be 
made, and that he has not made pa 3 ntnent, no duty 


rests on the guarantor to notify the principal that 
he has made the payments when due.^® 

§ 112, - Defenses 

An action for reimbursement is subject to such de¬ 
fenses as are avalfable to the principal. 

The guarantor’s action against the principal for 
reimbursement may be subject to defenses,^^ such 
as the defense of payment by the principal,un¬ 
less he is estopped to set up such defense but 
the principal cannot set up as a defense to the guar¬ 
antor’s action that the guarantor at the time he paid 
the debt was released by a lack of diligence on the 
part of the creditor in proceeding against the prin¬ 
cipal, since such defense is for the protection of the 
guarantor and may be waived by him.^^ The fact 
that the guarantor used moneys of another to make 
payment to the creditor is not of itself ground for 


Sw U.S.—^Howell V. Commissioner of 
Internal Revenue. C.C.A., 69 P.2d 
447, certiorari denied Howell v. 
Helverinff, 64 S.Ct. 864, 292 U.S. 
654, 78 LuBd. 1603. 

28 C.J. p 1038 note 91. 

Guaranty of bank deposit 

Guarantor of safety of bank de¬ 
posit, who allegedly satisfied default, 
had no claim against bank, unless 
bank was party to guaranty agree¬ 
ment.—Cordia v, Richards, 48 S.W.2d 
878, 329 Mo. 1166. 

Chiaraxxty of mortgage 

<1) In a case in which a guaran¬ 
ty of payment of principal of, and 
interest on, mortgage was Involved, 
lower court recognized that, as a 
general rule, reimbursement is not 
permissible in the absence of a re- 
<iuest. express or implied, by the pur¬ 
ported principal, and that a request 
would not be implied from the mere 
fact that the guaranty would result 
in benefit to debtor or that the guar¬ 
anty was executed at the same time 
that the instrument evidencing the 
debt was executed, particularly, as in 
the case involved, where the guaran¬ 
tee mortgagee was obliged to pay a 
premium and confer various rights 
and privileges on the guarantor in 
consideration of the guaranty.—Peo¬ 
ple, by Van Schaick v. Lawyers' Title 
& Guaranty Co., 268 N.Y.S. 654, 149 
Mlsc. 498, 160 Misc. 174. affirmed 
In re People, by Van Schaick, 271 
N.Y.S. 950, 241 App.Div. 808, affirmed 
People, by Van Schaick v. Lawyers' 
Title ds Guaranty Co., 191 N.E. 720. 
266 N.Y. 20, reargument denied, mod¬ 
ified in part, and motion to amend 
remittitur granted In re Lawyers' 
Title & Guaranty Co., 192 N.E. 414, 
266 N.T, 287, motion to amend remit¬ 
titur granted In re People, by Van 
Schaick, 196 N.EL 126, 266 N.Y. 402. 

, ; appibal in the same case, 

howler, the court jocf appeals^ which 


•first affirmed and subsequently modi¬ 
fied the orders of the lower court, 
recognized, in considering rights be¬ 
tween guarantor and guarantee mort¬ 
gagee, that guarantor would have 
the right to reimburse itself, from 
rents of mortgaged premises which 
had been turned over to, or collected 
by, guarantor, for interest on mort¬ 
gage which guarantor had paid to 
mortgagee, if taxes on mortgaged 
premises had been paid.—People, by 
Van Schaick v. Lawyers' Title & 
Guaranty Co., 191 N.E. 720, 265 N.T. 
20, affirming In re People, by Van 
Schaick. 271 N.Y.S. 960, 241 App.Biv. 
808, affirming People, by Van Schaick 
V. Lawyers' Title & Guaranty Co., 
268 N.Y.S. 664, 149 Misc. 498, 160 
Misc. 174, and reargument denied, 
modified in part, and motion to 
amend remittitur granted In re Law¬ 
yers' Title & Guaranty Co., 192 N.E, 
414, 266 N.Y. 287, motion to amend 
remittitur granted In re I*eople, by 
Van Schaick, 196 N.EI. 126, 266 N.Y. 
402. 

IZapUed request shown 

Ill.—Ricketson v. Giles, 91 Ill. 154. 

28 C.J. p 1038 note 91 [bj. 

7- Me.-—Marsh v. Hayford, 13 A. 

271, 80 Me. 97. 

28 C.J. p 1038 note 91. 

8. Vt.—White V. White, 30 Vt. 338. 

9k, Kan.—Leslie v. Compton, 172 P. 
1016, 103 Kan. 92—Teberg v. Swen¬ 
son, 4 P. 83, 33 Kan. 224. 

28 C.J. p 1038 note 93. 

la Kan.—Teberg v. Swenson, su¬ 
pra. 

IL Kan.—^Leslie v, Compton, 172 P. 

1015, 103 Kan. 92. 

28 aj. p 1038 note 96. 
seoovery by guarantor as assignee 
of oontraot 

Parties originally bound by con¬ 
tract were liable to one who guar¬ 
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anteed payment on the subsequent 
assignment of the contract by the 
original payees and holders, and who, 
after paying, became assignee of 
contract.—Petro Paint Mfg. Co. v. 
Freeman, 16 P.2d 609. 170 Wash. 390. 
Subrogation of guarantor in general 
see the C.J.S. title Subrogation 
passim 46-62, also 60 C.J. pas¬ 
sim p 740 note 6-p 781 note 97. 
12. Kan.—Leslie v. Compton, 172 P. 

1016, 103 Kan. 92. 

28 C.J. p 1038 note 96. 

1& Tex.—Henrietta Oil & Gas Co. 

V. W. B. Worsham Sc Co., Clv.App., 
210 S.W. 819. 

14. Tex.—^Henrietta Oil & Gas Co. v 

W, B. Worsham & Co., Civ.App., 
210 S.W. 819. 

28 C.J. p 1039 note 98. 

Defense not permissible 

Maker of notes, purchased from 
insolvent bank in good faith, could 
not have credit for deposits as 
against guarantors who had guaran¬ 
teed notes on a sale of a group of 
notes by such bank, and who had 
paid the notes, all without knowledge 
that notes involved were? included 
in the sale.—Schwalb v. Riel, 282 P. 
876, 86 Colo. 429. 

(2) Other matters not constituting 
defense see 28 C.J. p 1039 note 98 
Cbl. 

Right of person for whose benefit 
oral promise to answer for another 
is made to set up statute of frauds 
where promisor has performed 
see Frauds, Statute of S 237. 

15. Tex.—^Henrietta Oil Sc Gas Co. 
V. W. B. Worsham Sc Co., Civ.App., 
210 S.W. 819. 

16. Tex.—Henrietta Oil St Gas Co. 
V. W. B. Worsham St Co., supra. 

28 C.J. p 1039 note 1. 

17. Conn.—Hopson v. .<93tna Axle & 
Spring Co., 50 Conn. 597. 
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.the principal’s repudiation of its implied obligation 
to reimburse the guarantor and does not defeat lia¬ 
bility.'-® 

§ 113. -Actions 

The liability of the principal to reimburse the guar¬ 
antor may be enforced in an equitable action, or, accord¬ 
ing to some cases, in an action at iaw; general rules 
as to procedure In civil actions apply in an action for re¬ 
imbursement. 

The liability of the principal to reimburse the 
guarantor is enforceable in an equitable action, 
.but there is also authority for the view that such li¬ 
ability may be enforced in an action at law.20 So 
where a bond of indemnity is given to the guaran- 
.tor, he may maintain an action of debt thcreon.^i 

The rules which govern in civil actions in gen¬ 
eral apply in an action by a guarantor against the 
principal obligor, such as in regard to the parties,^2 
pleading,23 evidence,24 findings,25 or dismissal or 
nonsuit.26 

Where the obligation of the guarantor has be¬ 
come absolute, and he pays the debt, pursuant to 


this obligation as guarantor, he cannot maintain an 
action in the name of the original creditor against 
the original debtor,27 even though at the time of 
payment he took an assignment of the debt from 
the creditor.28 However, where at the time of such 
payment and assigfnment it is not intended thereby 
to extinguish the debt, but it is intended that the 
debt should be assigned to the guarantor, and it is 
so assigned, in consideration of such payment, the 
guarantor may bring his action in the name of the 
original creditor ;29 and, according to some cases, 
one who indorses a note as guarantor before deliv¬ 
ery, and pays the amount of it to the payee who in¬ 
dorses and delivers it to him, may declare on the 
note as indorsee without alleging that he was a 

guarantor.30 

Res judicata. Where judgment on the principal 
contract is obtained against the principal and the 
guarantor, and the guarantor is compelled to pay 
the judgment, and sues the principal for reim¬ 
bursement, questions determined in the former ac¬ 
tion are not open to inquiry in the latter action.3i 

Items of recovery. It has been held that the 


X8;. aa&d to pay 

If KUttrantor money of an¬ 

other to pay iruarnnty oblifcation 
with BUfh other’H connent and at 
prlneipara miuoHl, principal oould 
not repudiate Implied oblig'ation to 
reimburHo payor.—W. H. Marston 
•Co. V. Central Alaaka Fi«herlt».H <To„ 
258 r, 082. 201 Cal. 716. 

IP. Salt for rtUttbaraamoaoLt aad ooa- 
txlbuUoa 

Where guarantor who had paid 
debt tiniUKbt null aKttinat hift eo- 
KUurantttfH fttr eontrlbution and, in 
aueh equitable avtlon, aluo aou^hl to 
enforeo ilabillty of prlneipal debtor 
wifh rOHpeet to relmburaement, it 
waa held that, aa nifainat auch debt¬ 
or. the MUit waa on the latteFs im¬ 
plied promiae to reiniburm* and not 
on the note uhb'h repreaented the 
debt and whieh hud been aaaiKned 
to plaintiff, and the prueeedinxs were 
auatained.- -Appleford v. Snake River 
Minitut. Milling A SmeltinK Co.. 210 
l». 26. 122 Wnah. 11. 28 A.L,.R. 268. 

aa N.Y.-.KIy V. Stone, 17 N.Y.a2d 
266. 173 Mlac*. 117. 

UMutampsit 

Where Kuarantor of note paid nota, 
hia reiiik'dy aicainat maker wba an 
action in aaaumpait on the latter*a 
implUnl protniae to relmburae the 
Kuarantor." Ihueltun v. Holt, Tex. 
CIv.App.. 285 H.W. nX6. 

SI* Ain.—t'arr v. Wyley. 23 Ala, 821. 

SSL Mieh.—Hye v. Mann. 10 Mich. 

221 . 

Si C.J. p 1038 note 4« 


23. Mich,—Dye v. Mann, supra. 

28 C.J. p 1039 note 5. 

34. AdmisalblUty of evidence 

In action by asslgrnee of gruaran- 
toFs claim, where guarantor claimed 
that he personally dischargred obli- 
grations, evidence that company of 
which he was president, and to 
which the guarantor’s claim wa.s as- 
HiKiird. filed claim agrainst cogruaran- 
lor’s estate was admissible.—W. H. 
Marston Co. v. Central Alaska Fish¬ 
eries Co., 268 P. 933, 201 Cal. 715. 
Bvldenoe held siif(loie3it 

(1) To show that notes xlven to 
bank were purchased by another 
bank In good faith before maturity 
and for value, without notice of de¬ 
fect or set-off, and that gruarantors 
Kuaranteed and paid such notes on 
such wile under the same conditions, 
HO that the mak(*r could not suecess- 
fully claim, and Kuarantors were not 
estopped to deny, payment by maker 
by set-off or otherwise.—S<*hwulb v. 
Riel, 282 I*. 876, 86 Colo. 429. 

<6) To support decree awardlngr 
customer of stockbrokerage house 
amount advanced to another cus¬ 
tomer under written guaranty of 
such other customer’s margin ac¬ 
count.—Vlahos v. Andrews, 1 N.E3.2d 
69. 362 111. 593. 

(3> To sustain, in an action for 
price of goods, brought by guarantor 
who had paid price on buyer’s fail¬ 
ure to pay, against buyer and al¬ 
leged partners of buyer, finding that 
seller and its ofllcera and agents 
knew at time of sale that neither 
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buyer nor its officers or directors 
had any authority to bind a par¬ 
ticular corporation sued as partner, 
and that seller did not charge such 
corporation with the price or look 
to such corporation for payment. 
—De Santis v. Miller Petroleum Co., 
85 P.2d 489, 29 Cal.App.2d 670. 

25. OonstmotiLoit of findiiLg 

Tn action by assignee of guarantor, 
finding that company to which guar¬ 
antor assigned claim against prin¬ 
cipal paid indebtedness at guaran¬ 
tor’s request was equivalent to find¬ 
ing that relationship of creditor and 
debtor existed between assignee and 
assignor, from which arose an im¬ 
plied promise of assignor to repay 
to assignee the amount so paid.— 

H. Mars ton Co. v. Central Alaska 
Fisheries Co., 258 P, 933, 201 Cal. 
715. 

2a Utah.—Jennings v. Pratt, 66 V, 
961, 19 Utah 129. 

28 C.J. p 1039 note 6. 

27. U.S.—Brown v. Decatur, D.O., 4 
F.Cas.No.2,001, 4 Cranch C.O. 477, 

2a U.S.—Brown v. Decatur, supra 
22. U.S.—Brown v. Decatur, supra. 

30. Ill.—^Jacobs v. Pierce, 132 Ill. 
App. 547. 

Maas.—McCregory v. McCregory, 107 
Mass. 543. 

Payment of note by party secon¬ 
darily liable in general see Bills 
and Notes 5 469. ' 

31. Kan.—Osage City Bank v. Jones, 
32 P. 1096, 51 Kan. 379. 
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guarantor is not entitled to recover an attorney’s 
fee in an action on the principal’s implied promise 
to reimburse the guarantor, in the absence of a stat¬ 
ute authorizing such recovery, 32 but an attorney’s 
fee may be recoverable by the guarantor under some 
circumstances, pursuant to the principal’s agreement 
to indemnify the g^arantor.32 

§ 114. As to Coguarantor 

In general a guarantor may not deal with the credi¬ 
tor or guarantee to the prejudice of coguarantors, and a 
guarantor who acquires collateral or other property which 
constitutes security for the principal obligation usually 
holds such collateral or other property for the benefit of 
all guarantors. 

In general a guarantor may not deal with the 
creditor or guarantee in such a manner as to profit 
by the transaction to the detriment of a coguaran¬ 
tor. 3 ^ So in general coguarantors are entitled to 
the benefit of a settlement made by a guarantor with 
the creditor,35 and a guarantor who purchases at a 
sale by the creditor collateral pledged as security for 
the principal debt becomes a trustee of such collater¬ 
al and holds it for the benefit of all the guarantors.36 
So also, as a general rule, where one guarantor re¬ 
ceives property or other security which constitutes a 
means of indemnity for, or immunity from, loss, it 
inures to the benefit of all coguarantors,37 and, 
where one of the guarantors purchases the property 
which constitutes such security, it is his duty to ex¬ 
ercise reasonable care to protect the guaranty.33 
It has been held, however, that a guarantor of a 


note representing the principal indebtedness is not 
necessarily precluded from purchasing such note, 
notwithstanding the existence of coguarantors,39 
and that, under some circumstances, a guarantor 
who pays the principal indebtedness and takes an 
assignment of the note representing such indebted¬ 
ness may enforce against coguarantors the guaran¬ 
ty of the note.40 It has been held that one of 
two guarantors who has made payments pursuant to 
the guaranty has an equity in collaterals pledged to 
secure the debt to the extent of at least one half 
the amount of the payments with accrued interest, 
superior to the estate of the other guarantor.^! One 
of several guarantors docs not owe to other guar¬ 
antors the duty to collect notes and accounts as¬ 
signed by the principal debtor to the guarantors, 
to secure them for their guaranty in the absence 
of an agreement imposing such duty, notwithstand¬ 
ing such notes and accounts are in the manual pos¬ 
session of such guarantor.‘*2 

Guarantors are each liable for an equal propor¬ 
tionate share of the principal obligation, as be¬ 
tween themselves, in the absence of any showing 
or agreement to the contrary.'^3 They may, how¬ 
ever, by special agreement fix their relative liabil¬ 
ity between themselves,as, for example, at a dif¬ 
ferent proportion from that existing between one 
guarantor and the total number of guarantors.'^s 
It has been stated that the guarantor, as between 
himself and his coguarantors, is a principal for the 
portion of the debt which he should pay and that 


32. Wash.—^Appleford v. Snake Riv¬ 
er Mining:, Milling: & Smelting: Oo., 
210 P. 26. 122 Wash. 11, 29 A.L.R. 
268. 

33. trxLder indemnity agreement 
Guarantor of lease, under provi¬ 
sions of lessee’s agreement to In¬ 
demnify guarantor, was entitled to 
attorney’s fees expended In ascer¬ 
taining liability under lease, where 
lessee had quit premises pursuant *o 
notice to pay rent or quit, and also 
to attorney's fees in guarantor’s de¬ 
fense of action by assignee of les¬ 
see to recover balance of collateral 
which lessee had delivered to guar¬ 
antor.—Maurice Mercantile Co. v. 
American Employers' Ins. Co., 35 P. 
2d 1047, 140 Cal.App. 364. 

3^ Fnxohase of note of principal 
and collateral 

Guarantor of note, secretary of 
maker corporation, having purchased 
note together with collateral fur¬ 
nished by cogruarantor, could not 
profit by transaction, being a fidu¬ 
ciary.—^Levinson v. Continental Nat. 
Bank of LfOs Angeles, 258 P. 700, 85 
CaLApp. 26. 

85. Mass.—^Merchants Discount Cor¬ 


poration V. Federal Street Corpora¬ 
tion. 14 N.R2d 156, 300 Ma.ss. 167, 
118 A.UR. 412. 

Mich.—Rider v. Coyne, 224 N.W. 332, 
246 Mich. 365. 

36- Mo.—Continental & Commercial 
Nat. Bank of Chicago v. Ricker, 
49 S.W.2d 20, 330 Mo. 75. 

37. Wis.—In re Koch, 134 N.W. 663, 
148 Wis. 648. 

28 C.jr. p 1039 note 13. 

38. Wis.—In re Koch, supra. 

Duty to protect security in order 

to obtain contribution see infra § 
115. 

38- Cal.—Manuel v. Hicks dron 
Works, 14 P.2d 756. 216 Cal. 459. 

40. Bequest of some gtutraators 
that XLote be taken over 
In a case in which all coguaran- 
tora of a note, except one, requested 
a guarantor to take over the note 
representing the principal indebted¬ 
ness, the latter paid such indebted¬ 
ness and took an assignment of the 
note and also of a claim against the 
estate of the guarantor who had not 
joined in such request and who had 
died, and subsequently all surviving 
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guarantors signed an ngrt*ement ac¬ 
knowledging their continued liability 
on the note, it was hold that the 
guarantor who had ho paid and tak¬ 
en assignments could enforce the 
guaranty against other surviving 
guarantors and the executor of the 
estate of the deceased guarantor to 
the extent of tht»ir proportionate 
shares, plaintiff guarantor conceding 
that he remained liable for his pro¬ 
portionate share.—-Manuel v, Hicks 
Iron Works, supra. 

41. U.S.—Pierce v. National Bank 
of Commerce in St. Douis, C.C.A. 
Mo.. 13 F.2d 40, certiorari denied 
National Hank of Commerce In St. 
Ix)uis v. Pierce, 47 S,Ct. 240, 273 
U.S. 73, 71 I^,Kd. 863. 

42. Ark,—Washum v, Lester, 36 a 
W.2d 76. 183 Ark. 298. 

43. Cal.—Booth V. fYiedman, 255 P. 
222, 82 CalApp, 174. 

44. Mich.—Wilmarth v. Hartman, 
213 N.W. 73. 238 Mich. 20. 

45. Mich.—-Wilmarth v, Hartman, 
supra. 

S.C,—Gourdin v. Trenholm, 25 S.C. 
862. 
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he is a surety for the remainder.^® 

Guarantors of an indebtedness who have agreed 
to save harmless another who joins in the same con¬ 
tract of guaranty and who has been compelled to 
pay part of the indebtedness to the creditor are li¬ 
able to such other for the amount which he has 
paid.'^'^ 

§ 115. - Contribution 

a. General considerations 

b. Necessity and sufficiency of payment 

of debt 

c. Actions 

a. General Considerations 

Ac a general rule a guarantor who has paid more 


than his proportionate share of the debt guaranteed may 
obtain from his coguarantors contribution of an amount 
sufficient to make the payment of all equal or sufficient 
to satisfy the requirements of an agreement fixing the 
relative liability of the guarantors. 

In accordance with the general principles of con¬ 
tribution, considered in the CJ.S. title Contribu¬ 
tion, as a general rule, where one of several guar¬ 
antors pays more than his proportionate part of the 
principal’s debt, he is entitled to contribution from 
his coguarantors^® of an amount sufficient to make 
the payment of all equal,^® except that the extent 
of liability to contribute may be controlled by spe¬ 
cial agreement fixing the relative liability among 
the guarantors.®® The rule is based on the equita¬ 
ble principle that, where several are equally liable 


-4a Conn.—HrlHtol Dank & Trust C'o. 
V. Briid**rl<*k, ISO A. 45fl. 122 Conn. 
3in. 

47. I’ll.—Hoff V. Kaun'man, 128 A. 
120, 2K2 l*a. 471. 

43. Conn.—IirlHtoI Hank &. Trust 
Co. V. Hrocif‘rl4*k. ISO A. 455. 122 
Conn. .310. 

Wa«h.—Appieford v. Sniiko lUvor 
Mining?, Mining & HmolllnK Co., 
210 P, 20, 122 Wnsh. 11. 29 A.L.U. 
208. 

Wi«.—AnuTh’iin Kx<‘h«nfy<* Hank v. 
l.Aki* Motor Vo., 218 N.W. 090, 195 
WiH. no4. 

28 C.J. p 1029 note 19. 

Order of dgniag’ 

Ah allVi'llnw rlKlit of ono of two 
KuaranturH who Hlkn«*d th** Instru¬ 
ment of Kwn rant y boforo It was pro- 
srntfd to otluT Kuarantors for slgna- 
turi* to olaim rontrlimtion from such 
others, It was hold, in view of tho 
faet that Ihi* Instrument was not 
eompletml and was not accepted by 
the eri'Ullor until all Kuaruntors had 
alKni‘d, that the llah«lty of the guar¬ 
antors w ho HlKited last was nut seti- 
unditry to the lluiilllty of those who 
signed first and that all were equally 
liable.- Ameriean I0x<»hange Hank v. 
\Mkv Motor Co., eupra. 

Statute 

Guarantor who pays hac a cauao 
of aeilon against the other guaran¬ 
tors for oontributlon, under c?iv. 
Code I 1432.—Hooth v. Friedman, 266 
1*. 222, 82 Cfti.App. 174. 
scatters not relieving tTom XUibUity 
(1) Faei that guarantor from 
whom eoniribution was sought was 
informed or understood that the pur¬ 
pose of the guaranty was one other 
than that expressed in the contract 
of guaranty did not bring the case 
within the rule that contribution 
may not be eumpelled unless the per¬ 
son whom it is sought to charge 
ought, in equity and good conscience, 
to make contribution, and did not 
prevent a recovery, where such un¬ 


derstanding was not disclosed to the 
other guarantors.—Holf v. Kauffman, 
128 A. 120, 282 Pa. 471. 

(2) Where guaranty of payment of 
indebtedness of corporation to bank 
authorized incurring of debt without 
notice to guarantors, there is no 
equity in favor of one of them, re¬ 
leasing him from liability for con¬ 
tribution, because he of all the guar¬ 
antors was not surety on corpora¬ 
tion’s new note to hank, and did not 
know of its execution.—Hoff v. 
Kauffman, supra. 

Nature and form of action to compel 
compensation see infra subdivision 
c of this section. 

Contribution between: 

Anomalous or irregular indor.ser.s 
of notes sec Bills and Notes $ 
39 i. 

Sureties sec the C.J.«. title Prin¬ 
cipal and Surety 9§ 352-371, al.HO 
50 O.J. p 286 note 3-p 302 note 
62. 

49. Oal.—Booth v. Friedman, 255 P. 

222, 8 OaLApp. 171. 

Colo.—Taylor v. Hake, 20 P.2d 646, 
92 Colo. 330. 

Wis.— HisHCll V. Wi.MConsin Tax Com- 
mUssion. 291 N.W. 325, 234 Wls. 
421. 

28 -O-J. p 1039 note 19. 

Discharge of agreemaiLt to save one 
guarantor harmless 
Where, as among them sol vc.s. four 
guarantors were liable for the whole 
debt guaranteed, and three of them 
and a fifth guarantor whom all other 
guarantors had agreed to save harm¬ 
less had each paid to the creditor 
an equal share of the total indebted¬ 
ness, on© of the four so liable, who 
had paid his share to the creditor 
and who sub.sequently also paid to 
the fifth guarantor the amount of 
the Indebtedness which the latter 
had paid, was entitled to recover 
from the guarantor, who remained 
liable but who had not paid any¬ 
thing, one fourth of the amount of 
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the indebtedness.—Hoff v. Kauffman, 
128 A. 120, 28-2 Pa. 471. 

Guaranty mnnlng to lender of seenr- 
ities 

Where two persons became guar¬ 
antors of the performance of a con¬ 
tract of another, pursuant to which 
the guarantee lent certain liberty 
bonds to such other under an agree¬ 
ment that such other would pay, on 
maturity, a loan of money for which 
such other pledged such bonds and 
would return the bonds to the guar¬ 
antee, and such other, instead of 
paying such loan of money at ma¬ 
turity, had the loan extended with¬ 
out the consent of the guarantee, a 
guarantor who paid such loan of 
money and interest and returned 
the bond.s to the guarantee was en¬ 
titled to contribution from the other 
guarantor of one half the amount so 
paid.—Barnes v. Cary, 202 N.Y.S. 
83, 207 App.Div. 122. 

Fayment in part and assumption of 
personal liability for balanoe 

Estate of one of two guarantors 
of corporation’s note was liable for 
half of full amount to other guar¬ 
antor, who WOH also indorser, where 
corporation was insolvent and other 
guarantor had paid part and made 
himself liable for remainder.—Sun 
Kiver Stock & Hand Co. v. Montana 
Trust & Savings Bank, 262 I’. 1039, 
81 Mont. 222. 

50. XilabiUty based on stock hold¬ 
ings 

In the case of the guaranty of the 
indebted nea.s of a corporation by 
Home of its stockholders, an agree¬ 
ment among them that tho propor¬ 
tionate liability of each Hhall bo ab¬ 
solutely limited to his shares In the 
capita] stock of the* company, on the 
basis of the pro.simt .stock holdings, 
was construed to require contribu* 
tlon proportionate to the amount of 
stock held by each and not to impose 
equal proportionate liability with tho 
absolute limitation of the liability 
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for the same debt and one is compelled to pay the 
whole, he may have contribution against the others 
to obtain the payment of their respective shares.®^ 

It is frequently stated with respect to the equita¬ 
ble doctrine of contribution generally that such doc¬ 
trine is not founded on, nor does it arise from, con¬ 
tract, as shown in Contribution § 2, but, as pointed 
out in § 13 of such title, courts of law exercise 
jurisdiction to compel contribution on the ground 
of an implied contract arising from an equitable 
obligation. With respect to contribution between 
guarantors, it has been stated that the doctrine is 
founded on an implied, rather than an expressed, 
contract.52 While, according to some cases, this 
right of contribution, in the absence of any indica¬ 
tion to the contrary, is automatically incorporated 
into every contract of guaranty, although not men¬ 
tioned therein,the view has been taken that the 
right is not based on the instrument on which the 
guarantors have become liable, but is based on the 
idea that when the guarantors signed such instru¬ 
ment, they impliedly agreed that, if there should 
be any liability, each would contribute his just por¬ 
tion.®^ 

As a general rule, where there has been a set¬ 
tlement between a guarantor and the creditor, co¬ 
guarantors are obligated to contribute only with 
respect to the actual amount for which the credi¬ 
tor .has surrendered his claim.55 A guarantor is 
not entitled to contribution with respect to a pay¬ 


38 C.J.S. 

ment made by him which was not required by the 
contract of guaranty.®® 

In general a guarantor who has paid the indebt¬ 
edness may not arbitrarily collect from one of sev¬ 
eral coguarantors but must collect equally and rata¬ 
bly from all guarantors from whom contribution 
may be claimed.®'^ Under some statutes, however, 
where a guaranty is joint and several, a guarantor 
who is entitled to contribution may release any co¬ 
guarantor from liability to contribute without re¬ 
leasing other coguarantors from liability to con¬ 
tribute their proper shares.®® 

The right of a guarantor who has paid the ob¬ 
ligation to claim contribution is assignable.®^ 

Gttarantors by separate instruments. A guaran¬ 
tor may be entitled to contribution from his co¬ 
guarantors, even though their guaranties are evi¬ 
denced by separate instruments, if the debt for 
which they are liable is the same but if the guar¬ 
anties are of separate obligations, although arising 
out of the same transaction, there can be no contri¬ 
bution. 

Request tJwt others become guarantors. A guar¬ 
antor who does not receive any part of the money 
lent on the faith of the guaranty and who does not 
agree to indemnify, or save harmless, other guar¬ 
antors is not deprived of the right to contribution by 
the fact that he requested that the signatures of 
such others should be obtained, where such request 
on his part was not communicated to such others 


of each to amount of the shares held, 
especially in view of the practical 
construction which had been given 
to the agreement.—^Wilmarth v. 

Hartman, 213 N.W. 73, ’238 Mich, 20. 
51. Wash.—Appleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co., 
210 P. 26, 122 Wash. 11, 20 A.L..R. 
268, 

sa. Wash.—^Appleford v. Snake Riv¬ 
er Mining, Milling St Smelting Co., 
supra. 

Nature and origin of right to con¬ 
tribution among cosureties see C. 
J.S. title Principal and Surety $ 
352, also 50 C.J, p 286 note 9-P 
287 note 20. 

53. Wis.—In re Koch, 134 N.W. 663, 
148 Wis. 548. 

54L Wajsh,-:-Appleford v. Snake Riv¬ 
er Mining, Milling Sc Smelting Co., 
210 P. 26, 1‘22 Wash. 11, 29 A.Ij. 
R. 268. 

55. Mass.—Merchants Discount Cor¬ 
poration V. Federal Street Corpo¬ 
ration, 14 N.B.2d 165, 300 Mass. 
167, 118 A.L,R. 412. 
gnarantors 

^ere were two guarantors. 


guarantor, who made a settlement 
with creditor, as plaintiff in action 
against coguarantor for contribution, 
could recover only half of amount 
paid in settling liability, and not 
half of face amount of creditor's 
claim.—Rider v. Coyne, 224 N.W. 332, 
246 Mich. 365. 

50. N.Y.—Barnes v- Cary, 202 N.Y.S. 
S3, 207 App.Div. 122. 

57. Wa.ah.—^Appleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co., 
•310 P. 26, 122 Wash. 11. 20 A.L..R. 
368. 

sa Colo.—Taylor v. Hake, 20 P.2d 
546, 92 Colo. 330. 

59. Wash.—Pioneer Mining & Ditch 
Co. V, Davidson, 100 P. 242, HI 
Wash. 262. 

00. Kan.—Headley v. Post, 243 P. 

1042, 120 Kan. 504. 

28 C.J. p 1040 note 32. 

CHiaraaty of account of bank 

Group of guarantors of account of 
local hank with another bank, set¬ 
tling claim against former, became 
entitled to accounting from mem¬ 
bers of first group of guarantors exe- 
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I cuting separate guaranty, and to con- 
1 trJbutlon from them.—Headley v. 
Post, supra. 

Msthod of detcnnliiiiuar liability 
Where two successive guaranties 
of paymimt of loans made by the 
guarantee were given, it was held, as 
affecting the right of one, who signed 
both contracts of guaranty and who 
paid the i>alanc€.‘ due on all loans, to 
claim contribution, that the second 
guaranty was not a complete nova¬ 
tion or substitution and that the 
signors of the first guaranty' were 
liable to contribute with respect to 
indebtedness not paid by the prin¬ 
cipal debtor at the time of the exe¬ 
cution of the second guaranty and 
with respect to such unpaid indebt¬ 
edness only, and that the signers of 
the second guaranty were liable %o 
contribute only with respect to in¬ 
debtedness contracted after the exe¬ 
cution of the second guaranty, which 
was not paid by the principal debt¬ 
or.—Steele v. Qonyer, 1 Ohio App. 
331. 

01. Conn.—Noyes v. Benham, 44 
Conn. 205« 
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and they were not induced to become guarantors by 
such request®^ 

Concealment of fcicts and misrepresentations. 
Misrepresentation and concealment of facts on the 
part of a guarantor, which induced other guarantors 
to enter into the contract of guaranty, do not de¬ 
feat the right of still another guarantor to claim 
contribution from guarantors so induced, where the 
guarantor who misrepresented and concealed facts 
did not act for, or represent, the guarantor claim¬ 
ing contribution.^^ 

Insolvency or absence of some guarantors. It 
has been held or recognized that, in determining the 
shares for contribution, a guarantor who is insol¬ 
vent is to be excluded from consideration;®^ in 
other words that, as a general rule, it is necessary 
to collect equally and ratably from guarantors who 
are solvent,®*'* and that, if some of the guarantors 
arc insolvent, those who are solvent must contrib¬ 
ute their portion of the amount which the insolvent 
guarantors would have been required to pay if sol¬ 
vent.®® There is also authority for the view that 
a guarantor who has been beyond the jurisdiction 
of the court since the action for contribution was 
commenced should be excluded from consideration 
in determining the extent of liability of defendants 
to contribute.®^ While the rule that, in determining 
the share which each creditor should contribute, 
regard will l)e had only to solvent debtors and to 
those within the jurisdiction of the court in which 
contribution is sought is a rule in equity and does 
not apply at common law, as shown in Contribution 
§ 6 b, in some jurisdictions, in view of statutes 
abolishing tlistinclions between actions at law and 
suits in wpiity, the rule prevails in an action at law 
that a guarantor who has paid may obtain from 
coguaramors who are solvent and reside within the 
jurisdiction conlribntion as though such coguaran¬ 
tors were the only ones bound by the guaranty.®® 


There must be a judicial determination of insol¬ 
vency before a coguarantor may be required to con¬ 
tribute on account of the alleged insolvency of an¬ 
other guarantor.®® 

The effect of a cosurety's insolvency or absence 
from jurisdiction on contribution is discussed in the 
C.J.S. title Principal and Surety § 369, also SO C.J. 
p 299 notes 3-8. 

Solvency or insolvency of principal debtor. A 
guarantor who has been required to pay, and has 
paid, the indebtedness may require contribution 
from his cog^arantors without regard to the sol¬ 
vency or insolvency of the principal debtor;*^® at 
least, in an action at law to enforce contribution, it 
is not necessary to establish the insolvency of the 
principal dcbtor.^i 

Transactions or dealings involving property of 
principal or security. That guarantors who pay 
the indebtedness guaranteed dealt with property of 
the principal does not necessarily defeat the right 
of such gpaarantors to contribution from other guar¬ 
antors, where the guarantors who pay act in good 
faith and in the exercise of sound judgment for the 
purpose of protecting the interests of all con¬ 
cerned,'^® and, in such case, they need not neces¬ 
sarily exhaust such property before seeking con¬ 
tribution.*^® So the fact that one of the guarantors 
buys property which is the primary security for the 
discharge of the guaranty docs not necessarily de¬ 
feat his right to obtain contribution.*^^ Failure of 
a guarantor who purchases property which con¬ 
stitutes security for the principal debt to protect 
the guaranty docs not necessarily deprive him of his 
right to contribution, although proof of the loss of 
such security prima facie shows such negligence as 
to forfeit such right. 

The right of a guarantor to enforce contribu¬ 
tion is not defeated by his failure to collect notes 
and accounts which were assigned by the principal 


69t» WIh.—A mf*rican Exchange Hank 
V. r-akf Motor Co.. 2XS N.W. 690, 
193 Win. 304. 

<13* Win.—'American Exchange Bank 
V. Lake Motor Co., aupra. 

e4» Ohio.—Steele v. Gonyer, 1 Ohio 
App. SSI. 

Waah.—Appieford v. Snake Riv¬ 
er Mining, Milling A Smelting Co., 
210 P. 26, 122 Wash. 11, 29 A.LuR. 
368. 

S6, Pa.—Rolf V. Kauffman, 188 A. 
130. 382 Pa. 471. 

Waah.—Appleford v. Snake River 
Mining, Milling 6b Smelting Co.. 
210 P. 26, 122 Wash. lU 29 A.UR. 

268 . 


e7. Ohio.—Steele v. Gonyer, 1 Ohio 
App. 331. 

68. Wls.—Faurot V. Gates, 57 N.W. 
294, 86 Win. 294. 

69. Wash.—Appleford v. Snake Riv¬ 
er Mining, Milling Sc Smelting Co., 
210 P. 26, X22 Wash. 11. 29 A.L.R. 
268. 

TO, Wash.—Appleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co., 
supra. 

7L Wls.—^American Exchange Bank 
V. Lake Motor Co., 218 N.W. 590, 
195 Wis. 304. 

72. CHuunaSy of Mat of corporation 
hy stooKholders 

Stockholders of a corporation, who 
with other stockholders had guaran¬ 
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teed a debt of the corporation, who 
attempted In good faith and in the 
exercise of sound judgment to pro¬ 
tect the interests of all interested 
persons, and who paid more than 
their proportionate shares of the 
debt guaranteed, were entitled to ob¬ 
tain contribution from such other 
stockholders as against contentions 
that they converted corporation's 
property to their own uso and that 
it was sufficient to pay indebted¬ 
ness.—Taylor v. Hake, 20 P.*2d 546, 92 
Colo. -330. 

73. Colo.—Taylor v. Hake, supra. 

74. Wia.—In re Koch, 134 N.W. 663, 
148 Wis. 548. 

78i, Wis.—In rs Koeh, supra. 
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debtor to the guarantors to secure the latter for 
the guaranty, in the absence of any agreement im¬ 
posing on such guarantor the duty to collect,*^® even 
though the notes and accounts were in the manual 
possession of such gfuarantor.'^^ 

Effect of judgment for creditor against guaran¬ 
tor seeking contribution, A judgment in favor of 
the creditor against a gug,rantor is not conclusive 
in an action by such guarantor for contribution, as 
against defendant in such action, where the latter 
was not a party to, and did not have notice of, 
the action by the creditor, and such defendant may 
set up in the action for contribution defenses which 
he could have set up in the action by the creditor 
if defendant had been notified of such action, in¬ 
cluding undue delay by the creditor in proceeding 
to enforce the principal debt.78 

b. Necessity and Sufficiency of Payment of 
Debt 

There musit be some form of payment of an amount 
more than the proportionate share of the guarantor who 
has paid In order to permit him to obtain contribution. 

Mere liability to pay more than his share even 
after judgment rendered is not sufficient ground for 
contribution; there must be some form of payment, 
amounting to more than the proportionate share of 
the guarantor who has paid.*^^ It is not necessary, 
however, that the obligation of the principal debtor 
be canceled or satisfied as against him;80 the right 
arises when payment is made to the creditor to 
whom the guaranty runs, although the guarantor 
who pays the debt takes an assignment of it from 
the creditor, instead of having the evidence thereof 
canceled,-Si and the fact that the guarantor who 
pays the debt takes an assignment of the evidence 
thereof to a third person, to whom he charges the 
amount paid, and causes suit to be brought thereon 
against his coguarantor, which he afterward dis¬ 
misses, does not bar his right to sue for contribu- 
tion.S^ 

Payment by a person other than the guarantor 


who claims contribution, even though made for the 
benefit of such guarantor, does not give the lat¬ 
ter the right to claim contribution,and payment 
of the original debt out of property which a guar¬ 
antor has conveyed and docs not own at the time 
of the payment does not support a claim by him 
for contribution.84 In accordance with the general 
rule stated in Contribution § 4, to entitle a guar¬ 
antor to contribution, payment by him must be made 
under legal compulsion in the sense that he must 
have been under a legal obligation to pay86 and 
that payment must not have been made by him as a 
mere volunteer.^® 

Proportion of whole debt. It is also necessary 
that the amount paid by the guarantor be more than 
his proportionate share of the whole debt.®*^ 

Special agreement. As between themselves the 
relative liability of the guarantors may be fixed by 
special agreement at a proportion dififerent from 
that existing between one guarantor and the total 
number of guarantors, as shown supra § 114, in 
which case the guarantor has no right of action 
against another until he has paid something in ex¬ 
cess of the amount for which he has bound him¬ 
self by such special agreement, and then only for 
such excess.®® 

c. Actions 

While a suit to compel contribution has been regarded 
as an equitable action, usually a guarantor under the 
practice now prevailing may enforce his right to contribu- 
tion in an action at law. 

While a suit to compel contribution has been re¬ 
garded as an equitable action,®^ usually at least a 
guarantor may now compel contribution by an ac¬ 
tion at law.^^^ The nature and form of the action 
for contribution in general are considered in Con¬ 
tribution § 13. 

As a general rule the right to maintain an ac¬ 
tion to compel contribution by coguarantors accrues 
when and at the time one of the guarantors has 
been required to pay the principal debt, and the 


70L Ark.—^Washum v. Lester, 36 S. 

W.2d 76. 183 Ark. 298. 

77- Ark.—^Washum v. Lester, supra. 

78. Pa.—Kramph’s Bx'rs v. Hatz* 
Ex'ps, 53 Pa. 625. 

79. CaL—Jackson v. Lacy, 100 P.2d 
813, 37 Cal.App.2d 551. 

S.O.—Gourdin v. Trenholm, 26 S.C, 
362. 

28 C.J. p 1040 note 24. 

8(Xi Wash.—Pioneer Miningr & Ditch 
■Co. V. Davidson, 190 P. 242, 111 
Wash. 262. 

81 . WaslL^Appleford v. Snake Riv-I 


er Mining, Milling & Smelting Co., 
210 P. 26, 122 Wash. 11. 29 A.L.R. 
268—Pioneer Mining & Ditch Co. v. 
Davidson, 190 P, 242. Ill Wash. 
262, 

8^ Ill.—Golsen v. Brand, 76 Ill. 148. 
83- Cal.—Jackson v, Lacy, 100 P.2d 
313, 37 Cal.App.2d 551, 

84u Cal.—Jackson v. Lacy, supra. 

8S. Cal.—Schlitz v. Thomas, 218 P, 
51. 61 Cal.App. 635. 

Del.'—Cooling v. Springer, Super., 27 
A.2d 65. 

88. Cal.—Schlitz V. Thomas, 216 P, i 
61, 61 Cal.App. 635. I 
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^ 87. S.C.—Gourd in v, Trenholm, 26 S. 
C. 362. 

28 C.J. p 1040 notes 28. 29. 

88. S.C.—Gourdin v. Trenholm. su¬ 
pra. 

89- Wash.—Appleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co., 
210 P. 26, 122 Wash. 11, 29 A.L.R. 
268. 

9a Del.—De Paris v, Wilmington 
Trust Co., 104 A. 691, 30 Del, 178, 
I A.L.R. 1362. 

Wls.—Paurot v. Gates, 57 N.W. 294, 
86 Wis. 669. 
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guarantor who has so paid need not attempt to col¬ 
lect from the principal debtor the amount so paid 
before commencing an action for contribution.^^ 

In an action by a guarantor, who has paid more 
than his proportionate share under a guaranty 
which is joint and several, to compel contribution 
by some of his coguarantors, the latter are not en¬ 
titled to question the omission, as defendants, of 
other coguarantors, where defendants are held liable 
only for their proper shares.®^ 

Pleading and proof. In accordance with the gen¬ 
eral rule applicable to actions for contribution, stat¬ 
ed in Contribution § 13 d, plaintiff’s pleading must 
state facts constituting a cause of action.^^ Failure 
to allege the conclusion that plaintiff paid more than 
his proportionate share docs not, however, render 
his pleading insufficient where facts are alleged 
which show such excessive paymcnt.^4 In an ac¬ 
tion for contribution under an absolute guaranty 
which requires the guarantors to pay the debt at 
maturity if the principal debtor does not pay, plain¬ 
tiff need not plead demand by the creditor on plain¬ 
tiff’s coguarantors who are defendants, and in such 
case plaintiff need not prove such demand.^5 So 
also plaintiff guarantor who has paid the principal 
debt need not allege that he has exhausted his rem¬ 
edy against the princiiwil debtor or that the latter 
is insolvent, and plaintiff need not prove such ex¬ 
haustion of remedy or insolvency.^® 

Evidence, Defendant has the burden of proof 
with respect to an affirmative defense.®^ Questions 
a.s to the sufficiency of evidence are determinable on 


the facts of the particular case.®® 

Trial, In an action for contribution the court 
should give a binding instruction for plaintiff on an 
issue as to an affirmative defense where the evi¬ 
dence in support of such defense is insufficient to 
take the case to the jury,®® Whether the delay of 
the creditor in proceeding to enforce the principal 
debt was unreasonable is in general a question for 
the jury in an action for contribution in vrhich de¬ 
fendant relies on such delay as a release of the 
guarantors with resultant defeat of liability for con¬ 
tribution to plaintiff guarantor who has paid the 
debt.i 

Determination and judgment. Each defendant 
guarantor is entitled to a determination by the court 
of the exact amount of the judgment against him, 
and, if the question as to the insolvency of some 
guarantors who, if solvent, would be required to 
contribute is presented, an adjudication by the court 
as to who is insolvent is necessary before a judg¬ 
ment for contribution is entered against solvent 
guarantors. 2 

The judgment against defendant guarantors 
should carry interest at the legal rate and should 
not impose an attorney’s fee in the absence of any 
express contract or statute providing for such fee.® 

In an action by a guarantor who has paid the 
principal debt against tho' principal debtor for re¬ 
imbursement and against coguarantors for contribu¬ 
tion, plaintiff is not required to enforce, or to make 
any effort to enforce, a judgment obtained in such 
action against the principal debtor before being cn- 


91. WrtHh.— Apt>l«*ford v, Bnakc* Ulv- 
(*r MinUm, Mlllinx A SmeltlnK 
210 l\ 26, 122 WA«h. 11. 2S A.Li.R. 
268 . ' 

99; —Tfiylor v. Huk«, 20 P.2d 

S46. 92 Colo. 3.10. 

93k V. Hpringer, Su- 

por., 27 .\.2d $9. 

33oolar«tioai 

<1> A tl<*clnration all<tirin 9 that on 
March 21, 1910, plaintifTn paid 

amount due on certain rtmowalH and 
extcnnlonM of a note which plaint IffH 
and defendant Kuarantoed under con¬ 
tract executed Jan. 17, 1928. was In- 
sutticlrnt to atatc a cause of action 
for contribution in view of time 
which ciapMcd between date of mak- 
inir contract and date of alleged pay¬ 
ment. without aUeging the facts as 
to such extensions or renewala.— 
Cooling V. Springer, supra. 

(2) Such declaration was also in- 
sulflclent because it failed to allege 
that plaintiffs were compelled or ob¬ 
liged in law to make the payment, 
or facts from which the legal con¬ 


clusion could he deduced that an en¬ 
forceable legal obligation existed 
against plaintiffs.—Cooling v. 

Springer, supra. 

94. Colo.^—Taylor v. Hake. 20 r.2d 
B46, 92 Colo. 330. 

95. Colo,—Taylor v. Hake, supra. 
9B, Wash.—.\ppleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co., 
210 P. 26, 122 Wash. 11. 29 A.L.R. 
268. 

97. Purpose of guaranty 

Defendant, who, in order to defeat 
liability to contribute, asserted that 
the purpose of the guaranty was one 
other than that expressed in the 
contract of guaranty, had the bur¬ 
den of proof with respect to such de¬ 
fense.—Hoff V. Kauffman, 128 A. 120, 
282 Pa, 471. 

99. Svldence held auiOoient to sup¬ 
port dnding that deceased, at time of 
plaintiff’s executing guaranty agree¬ 
ment, obligated himself to pay one 
third of whatever sum plaintiff 
might bo obliged to, and should, pay. 
—Booth V. Friedman, 255 P. 222, 82 
Cal,App, 174. 


99. Pa.—Hoff V. Kauffman, 128 A. 
120, 282 Pa. 471. 

1- Pa.—Kramph*.s Ex’ra v- Hatz’ 
Ex’rs, 62 Pa, r)2r). 

a. Wash.—Appleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co„ 
310 l\ 26, 122 Wash. 11, 29 A.UR. 
268. 

Judgment eraroneous 

Judgment in an action for con¬ 
tribution providing In substance that, 
if plaintiff be unable because of in¬ 
solvency to require any one of co- 
guarantors to pay his portion, that 
portion may be collected from those 
coguarantors who are solvent, was 
erroneous because there was no ad¬ 
judication made by the court as to 
the solvency or insolvency of de¬ 
fendants, the judgment leaving the 
Question of solvency to plaintiff and 
the sheriff.—^Appleford v. Snake Riv¬ 
er Mining, Milling & Smelting Co., 
supra. 

3. Wash.—^Appleford v. Snake Riv¬ 
er Mining, Milling St Smelting Co., 
supra. 
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titled to a judgment against coguarantors for con¬ 
tribution; plaintiff holds such judgment against the 
principal debtor for the ultimate use and benefit of 
those coguarantors who contribute.^ 

§ 116. As to Third Persons 

The guarantor, under some circumstances, may ac¬ 
quire rights against persons other than the guarantee, 
the original debtor or principal, and coguarantors, with 
respect to matters connected with the principal debt 
or the guaranty. 

Where a guarantor of payment deposits money 
with a third person as security, and authorizes such 
person to pay out the money in accordance with the 
terms of the guaranty, the guarantor may recover 
from such person payments which he has made on 
claims or installments not covered by the guaranty.® 
A guarantor may maintain an action for reimburse¬ 
ment against one who purchases the subject mat¬ 
ter of the guaranty from the principal and assumes 
liability for the guaranteed debt.® 

A guarantor under a guaranty running to the 
surety on a bond of a contractor for the construc¬ 
tion of a building has no rights against the owner 
as to the method of payment other than those pro¬ 
vided for by the construction contract, where the 
guarantor xmdertakes to complete the contract on 
abandonment by the contractor, and, where the con¬ 
struction contract provides for payment by war¬ 
rants, the guarantor is not entitled to recover a 
money judgment for the amount claimed to have 
been earned in the construction of the building.^ 

A person who, on the sale by him of bank stock, 
guarantees the payment of all outstanding commer¬ 
cial paper payable to the bank to the extent of a 
certain percentage of each item of such paper ac¬ 
quires an interest in each item, as to which he 
makes good the guaranty, to the extent of such per¬ 
centage, while the bank remains the owner and hold¬ 


er of each item, as to which the guaranty has been 
made good, to the extent of the balance.® 

Against sureties or separate guarantors. As a 
general rule a guarantor is not in privity with sure¬ 
ties of the same obligation and cannot, where he 
has paid the debt, claim contribution from such sure¬ 
ties,® but he may maintain an action for indemnity 
or reimbursement against them as principal obli¬ 
gors,^® even though, it has been held, he became 
guarantor at the instance of the principal without 
the request or knowledge of the sureties.^i It has 
been held, however, that a person who guarantees, 
a bond at the request of the agent of the holder of 
the bond, but without the knowledge or assent of 
the makers, is not entitled, on making payment, to 
recover from the surety.^® Where the guarantor 
signs as a general surety, intending to be liable to 
contribution with the sureties, he is not entitled to 
recover from them the full amount he has paid.i® 
It has been held that, in an action on a bond con¬ 
stituting a guaranty of payment of a note and mort¬ 
gage, defendant obligors arc not entitled to a judg¬ 
ment foreclosing the mortgage with a deficiency 
judgment against the guarantors of the note, in 
view of the fact that the obligors on the bond have 
not paid the guaranteed debt.^^ 

Protection of security. A guarantor who, on pay¬ 
ment of the guaranteed debt, would be entitled to 
be subrogated to collateral security which the cred¬ 
itor or guarantee holds, under rules stated in the 
C.J.S. title Subrogation §§ 47, 54, also 60 C.J. p 
742 note 8, may maintain a suit in equity for pro¬ 
tection against the loss or destruction of such sc- 
curity.l® 

GUARANTY INSURAN<3E. See tho C.J.S. title 
Insurance, also 28 C.J- p 1041 note 1-p 1046 note 
57. 


4. Wash.—Appleford v. Snake Riv¬ 
er Mining, Milliner & Smelting: Co., 
supra. 

5. Cal.—Skinkle v. American Nat. 
Bank, 171 P. 967, 36 Cal.App. 225. 

28 O.J. p 1040 note 32. 

6L Me.—Todd V. Tobey, 29 Me. 219. 

7. U.S.—Cullman County, Ala. v. 
Vincennes Bridge Co., C.C.A.Ala., 
251 P. 473. 

9i Iowa.—Liscomb State Sav. Banlc 
V, Leise, 207 N.W. 330, 201 Iowa 
353. 

9. Conn.—-Monson v. Drakeley, 40 
Conn. 552, 16 Am.R. 74. 

NeU—Rogers v. National Surety Co. | 
of New York, 216 N.W. 182, 116 
Neb. 170, followed in 216 N.W. 186, 
}16 179. 

gaaranty fimd 

.(IJ Recovery by receiver ojC bank. 


on behalf of state depositors' guar¬ 
anty fund, which had paid amount 
of deposit of funds of county, from 
surety on depositary bond, on theory 
that guaranty fund was entitled to 
contribution from such surety as be¬ 
tween cosureties was not permissi¬ 
ble, in view of the fact that the 
guaranty fund was a guarantor.— 
Rogers v. National Surety Co. of 
New York, 216 N.W. 182, 116 Neb. 
170, followed in 216 N.W. 186, 116 
Neb. 179. 

(2) State depositors' guaranty 
funds generally see Banks and Bank¬ 
ing S§ 17-34. 

10. III.—^Hamilton v. Johnston, 82 
Ill. 39. 

Vt—^Keitli V. Goodwin, 31 Vt. 263, 
73 Am.Il. 345. 
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Rights of supplemental sureties see 
C.J.S. title Principal and Surety $5 
386-389, also 50 C.J. p 313 note 1- 
p 315 note 33. 

11. Ill.—Hamilton v. Johnston, 82 
in. 39. 

28 O.J. p 1040 note 36. 

19. N.C.—Carter v. Black, 20 N.C. 
462. 

13. Vt.—Keith V. Goodwin, 31 Vt. 
268, 73 Am.D. 345. 

14s. Wia.—Schlesinger v. Schroeder, 
246 N.W. 666, 210 Wls. 403. 

IS- U.S.—^American Waterworks St 
Guarantee Co. v. Home Water Co., 
C.C.Ark., 116 P. 171. appeal dis¬ 
missed 24 S.Ct 855, 194 639,. 

48 1163. 

28 C.J. p 1040 note 39« 



WORDS AND PHRASES 

AND 


MAXIMS 

IN THIS VOLUME 


Gnmc . 29 

Gaiiancifilos ... 187 

Ganaiicial Property. 187 

Ganancias . 187 

Gancho. 187 

Giillfr . 187 

Ganjfiatori . 188 

Ganjrplank . 188 

Gaiiffster . 188 

Ganjfway . 188 

Gaiitclopo... 188 

Gantlet . 188 

Gaol . 188 

Gaoler ... 188 

Gap . 188 

Garajtye . 188 

Garaj^e Keeper. 188 

Garanciia . 188 

Garaiite . 188 

Garanti. 188 

Garantia. 188 

Garaiitta .. 189 

Garanhe .. 189 

Garathifix . 189 

Garauntor . 189 

Garha .... 189 

Garba|?<* . 189 

Garbalcs l>eeim;e. 189 

Garble ... 189 

Garcioneji . 189 

Garcio Suilar. 190 

Card . 190 

Garde . 190 

Gardein .. 190 

Garden ...... - • < 190 

Gardener .. 190 

Garden seeds... 190 

Carder avec lui .. 190 

Gardia . 190 

88 C.J.S. 1 




Gardianus . 190 

Gardinum . 190 

Garcnc . 190 

Garnestura . 190 

Garnett. 190 

Garnish . 190 

Garni stura. 613 

Garrison . 613 

Garrotc . 613 

Garroting . 613 

Garsumme .. 613 

Garter. 613 

Garth . 614 

Gary tour . 614 

Gas . 614 

Gasa . 758 

Gasket . 758 

Gasoline... 758 

Gastador . 758 

Gastaldus. 758 

Gastcl... 758 

Gastinc .. 758 

Gastos . 758 

Gate . 758 

Gateway. 758 

Gather .. 758 

Gaudies . 759 

GaufFre.. 759 

Gauge. 759 

Gaugcator . 759 

Gauger.. 759 

Gaugetum .. 759 

Gauze .. 759 

Gave. 759 

Gavel .... 759 

Gavelet. 759 

Gavelkind ..... 759 

Gavcller ... 759 

Gazette... 760' 
















































































WORDS AND PHRASES 


Page 


Gazosa . 760 

Gdn. 760 

Gear . 760 

Gearing . 760 

Gebocced . 760 

Gebocian . 760 

Gebrauchsmuster . 760 

Gebur . 761 

Geburscript . 761 

Geburus . 761 

Gelatin . 761 

Geld . 761 

Geldabilis . 761 

Geldable. 761 

Gelding . 761 

Gelt. 761 

Gem . 761 

Gemelos . 761 

Gemma. 761 

Gemot. 761 

Gender . 761 

Gene . 761 

Genealogy .. 761 

Genearch . 762 

Geneath . 762 

Gener . 762 

General . 762 

Generale.-. 766 

Generale dictum generaliter est intelligendum 767 
Generale dictum generaliter est interpretan- 

dum. 767 

Generale nihil certum implicat. 767 

Generales de la ley. 767 

Generale tantum valet in generalibus, quantum 

singulare in singulis. 767 

Generalia prsecedunt, specialia sequuntur..,. 767 

Generalia specialibus non derogant. 767 

Generalia sunt prseponenda singularibus. 767 

Generalia verba sunt generaliter intelligenda.. 767 

Generalibus specialia derogant. 767 

Generalidades . 767 

Generalis clausula non porrigitur ad ea quse 

antea sunt comprehensa. 767 

Generalis gratia proditionem ct homicidura 

non excipit pcena. 767 

Generalis regula generaliter est intelligenda.. 767 
Generaliter dicta generaliter sunt interpretan- 

da . 767 

Generaliter dictum generaliter interpretandum 767 
Generaliter, quotiens aliquid sit ad nocumen- 
tum regii tenementi, vel regise, vel civita- 
tis, placitum inde ad coronam domini regis 

pertinet . 767 

Gf^aerality . 767 


Page 


Generally. 767 

Generate . 768 

Generatio. 768 

Generation . 768 

Generic . 768 

Generosa . 768 

Generosus . 768 

Genes . 768 

Geniculum . 768 

Genoese lottery . 768 

Gens .. 768 

Gentiles . 768 

Gentle. 769 

Gentleman. 769 

Gentleness . 769 

Grentlewoman . 769 

Gently. 770 

Gentoo Law . 770 

Genuine . 770 

Genuineness . 770 

Genus . 770 

Geo. 770 

Geographical . 770 

Geography. 770 

Geometric mean. 770 

George-noble . 770 

Georgia . 770 

Gerechtsbodc . 771 

Gerefa . 771 

Gerens . 771 

German . 771 

Germane . 771 

Germanus . 771 

Germen Ternc . 771 

Germicide . 772 

Germination . 772 

Gerontocomi .. 772 

Gerontocomium . 772 

Gerrymander . 772 

Gersumarius . 772 

Gersumc.... 772 

Geschmeidigkeit. 772 

Gest ... 772 

Gestation .. 772 

Gestio . 772 

Gestion de negocios ajenos. 772 

Gestor. 773 

Gestu et fama. 773 

Gestum. 773 

Get . 773 

Gevillouris. 773 

Gewineda. 773 

Gewitnessa . 773 

Gewrite ..*..... 773 


































































































WORDS AND PHRASES 


Page 

Ghee . 774 

Ghoul . 774 

Giant . 774 

Gibbet. 774 

Gift. 774 

Gifta aqua! . 775 

Giftoman . 775 

Gild. 924 

Gildahlc . 924 

Gilding. 924 

Gildo. 924 

Gill . 924 

Gilling twine. 924 

Gill net. 924 

Gilour. 924 

Gilsonite . 924 

(;ilt edge . 925 

Gin . 925 

Gineta. 925 

Ginger . 925 

(rinlKiuse . 925 

Ginning . 925 

Ginseng . 925 

Girante. 925 

Girder. 925 

Girdland. 926 

Girdle .. 926 

Ciirl . 926 

Giro . 926 

Girth. 926 

(iisement . 926 

Giser .. 926 

Gisetaker . 926 

(iisle . 926 

Ghi . 926 

Git. 926 

Gitanns... 926 

Give . 926 

Given . 928 

(liver .. 920 

(living .. 928 

(ilace . m 

Glaeing... 929 

Gladitis. 929 

Glaive. 929 

Giaiulers .. 929 

Gians . 929 

Glanville . 929 

Glare .. 929 

Glaring. 929 

Glass . 929 

Glassware .. 930 

Glass wtinl.... 930 

Glaucoma.*. 930 


Page 

Glavea . 930 

Glazed . 930 

Glean . 930 

Gleaning . 930 

Glcba . 930 

Glebarise. 930 

Glebe. 930 

Glide. 931 

Glider . 931 

Gliding . 931 

Gliosis . 931 

Gliseywa . 931 

Globe . 931 

Globe doctrine . 931 

Glomcrclls . 931 

Glonoin . 931 

Glonoise. 931 

Glonoisc oil. 931 

Glos . 931 

Glosa . 931 

Gloss . 931 

Glossa . 931 

Glossator . 931 

Glossa viperina cst qusc corrodit viscera textus 932 

Gloucester, Statute of. 932 

Glove . 932 

Glucose . 932 

Glue . 932 

Gluten . 932 

Gluten bread. 932 

Glycerin . 932 

Glyn . 932 

(}o . 932 

Cxouf . 934 

Goat . 934 

Gob . 934 

Gobernador . 935 

Go-between ... 935 

Gobierno .. 935 

Gotl .. 935 

Go<lly . 935 

(}ofTcr . 759, 935 

Gogen stool. 935 

Goggles . 935 

Goging-stole . 935 

Going . 933 

Going and comiiig rule. 933 

Going concern value. 933 

Going price. 933 

Going value. 933 

Goit. 935 

Gold . 935 

Golda . 935 

GoWsmith*s notes . 935 


1311 














































































































WORDS AND PHRASES 


Page 

Goldwit . 935 

Golf . 935 

Goliardus. 936 

Gomashtah . 936 

Gon. 936 

Gondola car . 936 

Gong*. 936 

Gonorrhea . 936 

Good. 936 

Goodright . 939 

Goods . 939 

Goodtitle . 939 

Goodyear rubber. 963 

Goole . 963 

Goosehorn . 963 

Gooseneck . 964 

Gopher . 964 

Gopher hole . 964 

Gore -. ■... 964 

Gorge . 964 

Goring . 964 

Gors . 964 

Gorse . 964 

Gort . 964 

Gospel . 964 

Gossipred .•. 964 

Gote . 934 

Go to. 932 

Gouge. 964 

Gouger... 964 

Gouging. 964 

Gout . 965 

Govern. 965 

Governed . 965 

Government . 965 

Governmental . 969 

Government de facto. 967 

Government de jure. 967 

Governor . .. 970 

Grab . 971 

Grabbot cotton . 971 

Grabbots . 971 

Grace ... 971 

Gracia . 971 

Gradatim . 971 

Grade . 971 

Grader .. 973 

Grading . 972 

Grade . 973 

Graduacion . 973 

Gradual . 973 

Gradually .. 973 

Graduate . 973 

Graduartioii . 974 


Page 

Gradus . 974 

Graffarius . 974 

GrafFer. 974 

Graffium. 974 

Grafio. 974 

Graft . 974 

Grafter . 975 

Grafting. 975 

Grain . 975 

Grainage . 976 

Grammar. 976 

Grammar school . 977 

Grammatica falsa non vitiat chartam. 977 

Grammatical . 977 

Grammatophylacium . 977 

Gramme . 977 

Granary .. 977 

Granatarius. 977 

Grand . 977 

Grandchild . 978 

Grandchildren . 978 

Grandfather . 978 

Grandfather clause. 978 

Grand jury box.*.. 1066 

Grand larceny . 1066 

Grand list . 1066 

Grand lodge . 1066 

Grandmal . 1066 

Grandmother . 1066 

Grandnephew . 1066 

Grandniece . 1066 

Grandparent . 1066 

Grand raffle . 1066 

Grandson . 1066 

Grandstand play . 977, 1066 

Grange . 1066 

Grangearius . 1066 

Granger cases. 1066 

Grangia . 1066 

Granite. 1066 

Granjeria . 1066 

Granos . 1066 

Grant . 1066 

Granted . 1070 

Grantee . 1070 

Grant of incorporation. 1068 

Grantor . 1070 

Grantz . 1071 

Granulated . 1071 

Granulated linoleum composition. 1071 

Granulated sugar. 1071 

Grapefruit... 1071 

Grape sugar . 1071 

Grapevines . * 1071 















































































































WORDS AND PHRASES 


Page 


Graphic slate . 1071 

Grapple . 1071 

Grass . 1071 

Grassiini. 1072 

Grates of the ens:ine. 1072 

Gratification . 1072 

Grating . 1072 

Gratis . 1072 

Gratis dictum . 1072 

Gratuita . 1072 

Gratuitous .?. 1072 

Gratuitously . 1072 

Gratuity . 1073 

Grava . 1073 

Gravamen . 1073 

Gravatio . 1073 

Grave . 1073 

Gravel . 1074 

Graveled . 1074 

Graveling . 1074 

Graven <h)ck . 1074 

Gravestone . 1074 

Graveyard . 1074 

Graveyard insurance. 1074 

Graving d(jck . 1074 

Graviora <|ua*dani sunt remecHa periculis. 1074 


Gravioris injurhe species est qu;e scripta fit quia 
<iiinius ift conspectu hmninum perseverat. 
Vocis <*nim facile obliviscimur, at litera 
scripta manet; et per nianus mulloruni 


Imge, latique vagalur. 1074, 1075 

Gravis .. 1075 

Gravity ... 1075 

Gravius .. 1075 

Graviuh e* l altei narn (ptaia leinporalem hedere 

inajestatein ... 1075 

Gravius est tiivinaitt quam temimralem Ue<lerc 

maje.statem .. 1075 

Gray*s inn . 1075 

tirade . 1075 

Grease . 1075 

(ireasy .. 1075 

Great . 1075 

Great seal . 1076 

Grce . 1076 

Greek .. 1076 

Green .. 1076 

Greenbacks .. 1077 

Greenhew .. 1077 

Greensiick break . 1077 

Greenwich time . .. 1077 

Greeting .. 1077 

Greftiers ... 1077 
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Gregorian code. 1077 

Gregorian epoch . 1077 

Gremio . 1077 

Gremium . 1077 

Grenadine . 1077 

Grenville act. 1078 

Gressume. 1078 

Gretna Green marriage. 1078 

Greuge . 1078 

Greva . 1078 

Greve . 1078 

Greyhound motion . 1078 

Grid . 1078 

Grievance . 1078 

Grieved . 1078 

Grievous . 1078 

Griff . 1078 

Grimace . 1078 

Grind . 1078 

Grinding . 1079 

Grindstone . 1079 

Grip . 1079 

Grip car. 1079 

Gripper . 1079 

Grist . 1079 

Gristmill . 1079 

Gristwork . 1079 

Grit. 1079 

Grita Foral . 1079 

Grith. 1079 

Grithslolc . 1079 

Groat . 1079 

Grocer . 1079 

Groceries . 1080 

Grocery . 1080 

Grog . 1080 

(Grogshop . 1080 

Groin . 1080 

Groiina .. 1080 

Groom . 1080 

Groove . 1080 

Gross . 1080 

Grossc .. 1084 

Grossement ... .... 1084 

Ciruss immorality . 1081 

Gross income . 1081 

Grossly . 1084 

Grossly careless. 1084 

Grossly inadequate consideration. 1084 

Grossly negligent. 1084 

Grossomc. 1084 

Gross proceeds. 1082 

Gross profits. 1082 

Gross receipts .. 1082 
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Grossum Caput . 1084 

Ground . 1079, 1084 

Groundage . 1086 

Ground of action. 1086 

Group . 1123 

Group insurance. 1123 

Grouse . 1124 

Grout . 1124 

Grouting . 1124 

Grove . 1124 

Grow . 1124 

Grower. 1124 

Growing. 1124 

Growing up in crime. 1124 

Growler . 1124 

Grown . 1124 

Growth. 1124 

Groyne . 1080 

Gruarii . 1125 

Grub . 1125 

Grubstake . 1125 

Grubstake contract. 1125 
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Gruesa . 1125 

Guadalupe Hidalgo, treaty of. 1125 

Guadia . 1125 

Guano. 1125 

Guarantee . 1125 

Guarantor . 1125 

Guaranty insurance. 1308 

Guild. 924 

Guort . 964 

Gurges .. 964 

Hindu Law . 770 

In gross . 1081 

In the gross. 1081 

Local government . 967 

Numerical lottery . 768 

Provisional government. 967 

Public good. 936 

Public ground and public grounds.1085 

Representative form of government. 967 

Republican form of government. 967 

Supreme lodge. 1066 

Utero-gestation . 772 
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INDEX TO 

GAME 


Accomplices, informer’s share of penalty recovered, § 
Actions, 

Invasion of hunting rights, § 6 
Oflicors’ power to institute, § 0 
Penalties, actions therefor, § 16 
Administrative agencies, delegation of power to reg¬ 
ulate, § 7 

Adverse cliaracter of use of stream for hunting, § 4 
Adidavits, criminal prosecutions, § 18, p. 25 
Ago, li<*ense statute exempting pei‘sons under certain 
ago, validity, § 15, p, 19 
Alaska, 

Title to game, S 2, n. 9 

United States (Jominisaionor as ex officio justice 
r>eac(', § IS, p. 25, n. 52 

Aliens, 

discrimination, taking of game, § 7 

Dogs, ownership or possession prohibited, S 12 

LiciUises, 8 15, p. 19 

AUt»gators, s<‘verance tax on hides, validity, § 7, n. 54 
Amemlmeut of ph*adings in a<?tions for r)onalties, § 16 
Appeal, criminal prosecutions, 8 18, p. 29 
Arrt»st, power of officers, 8 9 

Attorney (•eueral, certification of hill of costs In ac¬ 
tions f<»r iMMialties, 8 10 

Attorneys, offi<‘<*rs' power to employ to assist in prose- 
cut ions, 8 9 
Autcmiohiies, 

<’oiinscation, 8 17 

lH«cr unint(>ntionany killed, possession of carcass 
as otTense, 8 11 

tlainc wardtm IllegaiHy seizing automobile, proper 
IMU’ty defendant, 8 17, n. iW 
IJglit Illegally atta<*ht^d, forfeiture of autonuildhs 
8 17 

Search, 8 17 

Bear, classiilcation as game animal, validity, 8 9, n. 

m 

IhMiver private ownership, 8 2, n. 10 
Bird tlogs. spaniel ex<duded, 8 12 
Birds, 

Ulnsed season, validity of statute, 8 S, n. 70 
Dogs running at large in fields tnhaUite<l by game 
birds, proiilbltlon, 8 12 
'Miaine*' as including, 8 1 
Mlgiat«»iy Bird Treaty Act, generally, post 
Possession, repeal of iH'gulatory statute, 8 8* n, 78 
Hparrow as included in term “wild bird,” 8 19, p. 
19, n. 22 

Bands, 

Du(*k Idliids, 

<biine wardeifs authority, 8 9, n. 83 
Itegnlations, 8 8, n. 74 
ldceiis(*s, 8 19, p« 18 

Aprdicatioti for and Issuance, 8 15, p. 20 
Itegnlations, 8 12 

38 01 ^ 


Blinds—Continued, 

Hiparian owner’s placing near boundary, necessi¬ 
ty of adjoining owner’s consent, 8 8, n. 70 

Boats, 

Failure to allege wild nature of ducks shot from 
powerboat, § 18, p. 26 

Migratory birds, taking from powerboat, validity 
of prohibition, 8 10, p. 14 
Use in hunting, applicability of statute, 8 12 
Boundaries, 

Blinds placed near, necessity of adjoining owner’s 
consent, 8 8, n. 70 

Forbidden area near migratory bird refuge, judi¬ 
cial review, § 10, p. 15 
Boundary rivers, hunting license, effect, § 5 
Breeding places, private lands, statutory notice, § 14 
Burden of proof. 

Actions for recovery of property seized, 8 17 
Criminal prosecutions, 8 18, p. 27 
Facts creating exception from liability for penal¬ 
ty, 8 10 

Justification for homicide committed by game 
warden, § 9, n. 93 

Xjegality of killing, statute imposing on posses¬ 
sors of animal skins, validity, § 8, n. 70 
Camp hunting, prohibition, 8 12 
Camps, search without warrant, § 17 
Carriers, 

Foreign game in transit, applicability of statute 
prohibiting possession, 8 H 
Furs shipped in improper package, confiscation, § 
17 

Shipping regulations, 8 13 
Chase, law of, 8 3 

ChU;kens, killing barn owl preying on, 8 10, p. 12, n. 1 
(’lerk, application for hunting Ucenso, 8 19, p. 20 
Clos<»d season, 

Deer, power of State C-omniisslon to establlsli, 8 
7, n. 56 

lA>cal option provision ns to quail, validity, § 7, 
n. 56 

Poss<‘ssi()n or sale in as offense, 8 11 
Frima faerie evidence of guilt from possession, va¬ 
lidity of statute, 8 8, n. 70 
Transportation of game killed in open season, § 13 
Vallcllty of I'ogulathms, 8 8, n. 70 

State Game Commission, 8 9, n. 83 
Wild birds, validity of statute, 8 8, n. 70 
Commissiou merchants, consignment to, prohibition, 8 
13 

Complaint, 

Criminal prosecutions, § 18, p. 25 
Becovery of penalties, § 16 
Confiscation, 

Illegal devices, § 17 

Illegal possession, validity of statute, 8, 8, n. 70 
Congress, power as to migratory birds, 8 13 
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Conspirators, 

Conviction of one not committing killing charged, 
§ 18, p. 25 

Possession by, application of statutes, § 11 
Constitutional provisions, §§ 7, 8, pp. 5-9 
Construction, 

Grant of hunting rights, § 4 
Statutory regulations, §§ 7, 8, pp. 5-9 
Hunting licenses, § 15, p. 19 
Migratory Bird Treaty Act, § 10, p. 14 
Possession of game, § 11 

Corporations, license at location of branch oflice, ne¬ 
cessity, § 15, p. 20 
Costs, actions for penalties, § 16 
Counties, 

Costs in actions for penalties, § 16 
License statute distinguishing between residents 
and nonresidents of county, validity, § 15, p. 
19 

State license fee not required of hunter paying 
fee required in cei*tain county, § 15, p. 21 
Transportation from county of game taken there¬ 
in, validity of ordinance prohibiting, § 13 
County officers, 

Agents of state for collection of license fees, § 15, 

p. 21 

Status of county game wardens, § 9, n. 81 
Ci'iminal prosecutions, § 18, pp. 25-29 
Officers* power to institute, § 9 
Prior prosecution as defense to action for penal¬ 
ty, § 16 

Crops, killing animals engaged in destroying, § 10, p. 
12 

Damages, 

Grantor of hunting rights, acts injuring gran¬ 
tee, § 4 

Trespass, forest reserve, officers’ power to bring 
actions for, § 9 

Dams, muskrats, digging into as separate offenses, 
punishment, § 18, p. 29 
Dealers, 

Possession by, application of statutes, $ 11 
Tax statute exempting fur dealers of certjiiii 
county, discrimination, f 15, p, 20 
Death, action against game warden, burden of Justi¬ 
fying homicide, § 9, n. 03 
Deer, 

Board’s authority to regulate slaughtering and 
removal, § 8, n. 70 

Closed season, power of state coimnissioii to es¬ 
tablish, § 7, n, 56 
Criminal prose<‘utions, 

Evidence, § 18, p. 27, nn. 79, 80 
Information or complaint, § 18, p. 26, n, 6,3 
Dogs used in hunting, etc., prohibition, § 12 
Hair of as “eamiss,” § 11, n. 37 
Headlight used in hunting, criminal prosecutions, 

§ 18, p. 26 

Hunting by farmers on own lands, § 15, p. 20, ii, 
44 

Implied repeal <jf regulatory statute, § 8, n. 78 
Killing aecldcntally by automobile, possession of 
carc.^ass as offense, §11 

Killing to protect property, discriminatory stat¬ 
ute, § 8, n. 60 

> Kumber taken, application of statute limiting, § 


Deer—Continued, 

Open season, power of game commission, § 7, n. 
62 

Possession of carcass, regulations, § 11 
Possession of deer meat during closed season, 
punishment, § 18, p. 28 
Transportation, regulations, § 13 
Defenses, proceedings to recover penalties, § 16 
Definitions, § 1 

Indirectly, § 10, p. 14, n. 23 
Seashore, § 5, n. 41 

Delegation of power to protect and regulate, § 7 
Delegation of power to regulate, Migratory Bird 
Treaty Act, § 10, p. 13, n. 14 
Dens, traps in vicinity, prohibition, § 12 
Devises, 

Hunting rights, § 4 
Him ting rights by grantee, § 4 
Discrimination, 

Deer, killing to protect property, § 8, n. 69 
Licenses, § 15, p. 19 
Nonresidents and aliens, § 7 

Regulation forbidding hunting near refuge, § 10, 
p. 14, n. 25 

Trees, penalty for injuring on game <N)niinis.sion*s 
lands, § 8, n. 09 

Display, 

Licenses, § 15, p. 21 

Power of State Game Commission to prohibit, $ 7, 
n. 56 

Prisse for, validity of regulation proJiiblting, § 9, 
n. 83 

Dogs, 

Power to prohibit running at large in game ref¬ 
uge, § 7, n. 56 
Regulations, § 12 

Training, effect of game laws, § 10, p. 11, n. 95 
Domesti(*ated animals and binls, status as game, § 1 
Doves, 

Migratory nature, question of law, g 18, p, 28, n. 
89 

ProtCK'tion of mourning doves as migratory birds, 
g 10, p. 13, im. 15,16 
Duck blinds, 

(iume warden’s authority, § 9, n. 83 
Regulations, g 8, n. 74 
Ducks, 

Failure to allege wild nature of, criminal prose¬ 
cutions, § 18, p. 26 

Shipment, consistency lK»twe<‘n state and fedoriil 
statutes, § 13 

Easement, right to hunt> g 4, n. 29 
Elk, 

Killing in defcnst* of proimrty, validity of stat¬ 
ute, 8 8, n. 70 

Open season, iuci’oase l)y State Gtiniinlsslon, va¬ 
lidity, § 9, n. HH 

Equal protection, statute creating game refuge be- 
twwn ecTtain <*ouiiti<*s, § 8, n. 70 
Evidence, 

Actions for i^eualties, § 16 

Burden of proof, ante 

Criminal prost^caitloim, g 18, p, 27 

Detention (jf seissed property for use as, g 17 

Presumptions, post 
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Evidence—CJontinued, 

Prima facie evidence of from posaessioii 

during closed season, validity of statute, § 8, 
n. 70 

Execution against person, judgment for penalty, § 16 
Exportation, offense, § 13 

False imprisonment, liability of game warden’s sure¬ 
ty, § 0, n. 04 

Federal government, power to establish refuge for mi¬ 
gratory birds, § 10, p. 14 
Fees, 

Killing of dogs, claim by State Game Warden, § 
0, n. 84 

licenses, § IH, pp. 10, 21 
Ferrets, use prohibited, § 12 
b'lnes, game law violations, § 18, p. 28 
Fire hunting, prohii)itlon, § 12 
Firearms, 

See, also. Guns, post 

Aliens prohibited from owning or possessing, va¬ 
lidity of statute, § 7 

Inspection of vehiedos, unreasonable search, § 17 
Fishing IlceiLse, right to Uike small game under, § 15, 

p. 10 

Flashlights, 

(\auplnlnt cimrging offering for sale, sufficiency, 
§ IS. p. n. 63 

T*(»ssession as prima fucio evidence of guilt, § 18, 
p, 28 

Food, game laws as referring to game fit for, § 1 
Fondgn states, 

ExiK>rtation of game, regulations, S 13 
Possession or sale of game taken in, § 11 
Forfeltiims, fi 17 

Foxes, hunting license, necessity, S 15, p. 10 

Frumiilsis hunting U<*ense as, $ 15, p. 10 

Fruit trees, killing aninmls to prevent destruction, § 

10. p 12 

Funds, 

('ontrlhuflon hy neensed to enforcement fund, ad¬ 
missibility of HvhloiuMs § 18, p. 27, n, 70 
1>istH)sitlon, tlls*‘r«‘tlon of (*i>mmlssion, § 0, n. 83 
Fnr-lH*arlng animals, 

“Game’* as Including, $ 1 
KlUliig liy briHHler, S 10, p. 12 
Revenuice tax on skins, validity, fi 7, n, 54 
Furs, 

Shipment in Improper package, confiscation, § 17 
Traiisiw»rtntlo«. criminal prosecution, failure to 
alh'ge Muds of fur, $ IS, p. 26 
Game ward«uts and t»tber officc»ra, S 0 

l*rotH»edings for iKumltles brought at instance of, 
# 16 

XtcHlstaiKM^ aggravation of punishment, g 18, p. 
20 

Governor, imwer to susiiend oiH»n season, g 7, n. 60 
Grain, luring iiiignttiiry birds, sufficiency of reguia- 
tloii, g 10, p. 14, II. 23 
Grants, 

Exclusive property in game, g 2 
Hunting rights, private lands, g 4 
Guides, registrathm and Cf*rtlftcHtion, necc«.sity, g 0 
thins. 

Carrying Ulcgally, sufficiency of evldeiin*, g 18, p. 
27, n, 80 

Carrying ioadi^S gun in vehicle, prfdiitiition, § 12 
C’cudlscatlon as device illegally used, g 17 


Guns—Continued, 

Lack of by owner of dog pursuing rabbits, elTec't, 
§ 18, p. 27, n. 80 
Licenses, § 15, p. 18 
Rifles, post 

Taking migratory birds, power to proscribe, g 10, 
p. 13 

Heron, plumage, sale or possession, § 11 
Highways, rabbit killed on highway, burden of proof, 
§ 18, p. 27, n. 78 

Homicide, action against game warden, burden of 
proving justification, § 9, n. 93 
Hotels, sale of game during closed season, § 11 
Hunting rights, §§ 3-6 

Public lands and waters, g 5 
Remedies for invasion, § 6 

Importation, possession or sale of imported game, g 
11 

Imprisonment, game law violations, § 18, p. 28 
Incorporeal right, right of hunting as, § 4, u. 36 
Indians, 

Parties to suit to enjoin hunting by pensona 
claiming no rights under, § 6, n. 51 
State regulation of hunting rights, § 7 
Validity of statute regulating taking of game or 
fish, § 8. u. 76 

Indictment or information, § 18, p. 25 
Recovery of penalties, § 16 
Informers, recovery of penalties, § 16 
Injunction, intei'fereuec with hunting rights, g 6 
Injured animals, possession during closed season, g 11 
Innocent purchasers, § 17 
InsiKsetion, 

Game in hunter’s possession, validity of statute, 
§ 8, n. 70 

Refusal after issuance of license, offense, § 18, p. 
25 

Vehicles, unreasonable search, g 17 
Tnstnictlons to jury, 

Action against game wardem for shooting plaii>- 
tiff, § 9, n. 93 

Criminal prosecutions, g 18, p. 28 
Intent, 

Defendant’s intention to comply with law, dic- 
fense to action for penalty, § 10 
Elenumt of offense under Migratory Bird Treaty 
Act, § 10, p. 13 

Element of prohibited sale, etc., § 11 
Gun intended to bo iised illegally, seizure, g 17 
Interstate commerce, regulation of ahipimmts, g 13 
Jurisdiction, criminal prosecutions, g 18, p. 25 
Justices of the peace, criminal prosecutions, g 18, p. 2ft 
Justification, 

AdmissUillity of evidence in pnisctnitlon for kill¬ 
ing wild animal, § 18, p. 27, n. 79 
KlUiug of game, g 10, p. 12 

Question for Jury in criminal prosecution, § 18, p. 
28 

Killing or taking, regulations in general, g 10, pp. 11- 
15 

KnowliMige, 

Element of offense nnder Migratory Bird Treaty 
A<*t, § 10, p. 13 

Khunont of prohibited sale, et<*., g 11 
Landowners, 

ApplU'iiblllty of game laws, g 10, p. 11 
Grant of hunting rights, g 4 
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Landowners—Continued, 

Hunting license, necessity, § 15, p. 19 
Hunting regulations, applicability, § 12 
Hunting rights, § 4 

Hunting without permission, offense, § 14 
Penalty for hunting on private land, recovery by 
owner, § 16 
Property rights in, § 2 

Trapping on swamplands, prohibiting without 
owner’s consent, § 12 

Leases, hunting rights as passing with, § 4 
Libel in rem, forfeiture proceedings, § 17 
Licenses, § 15, pp. 18-21 

Boundary river, effect of hunting license, § 5 
Indians, sale to, validity of statute prohibiting, § 
8, n. 70 

Inspection after issuance, refusal not unlawful, § 
18, p. 25 

Judicial review of judgment of game commission, 
$ 7, n. 56 

Possession of game without license, offense, § 11 
Lights, 

Automobile to which illegal light is attached, 
forfeiture, § 17 

Criminal prosecutions, information or complaint, 
8 18, p. 26, n. 03 

Deer hunted with headlight, criminal prosecu¬ 
tions, § 18, p. 26 
Begnlations, § 12 

Local option, closed season on quail, § 7, n. 56 
Lures, migratoiy birds, power to prohibit use, § 10, p. 
13 

Magistrates, criminal prosecutions, § 18, p. 25 
Method of taking, 

Migratory birds, power to regulate, § 10, p. 13 
Regulations, § 12 

Licenses, § 15, p, 18 
Migratory Bird Conservation Act, 

Government’s rights as to land purchased under, 
§ 5, n. 41 

Secretary of Interior, effect on regulatory au¬ 
thority, 8 10, p, 13, n. 14 
Migratory Bird Treaty Act, 

Administrative construction, effect, 8 K n. 74 
Closing of marsh baited with grain, order of 
court, § 18, p. 29 

Criminal prosecutions, information, § 18, p. 26, 
nn. 63, 71 

State statute forbidding shii>ping of wild ducks 
by carrier, consistency, § 13 
Validity and effect, 8 10, p. 13 
Mig?’atory birds, property rights, § 2, n. 9 
Mink skins, unlawful possession, question for Jury, § 
18, p. 28, n. 89 
Minors, 

Hunting license, necessity, § 15, p. 18, n. 19 
Prosecution for killing squirrel, frivolous nature, 

8 18, p, 25, n. 59 

Motor vehicles. AutomobUos ante 
Muskrat farms, 

Swampland as constituting, S 10, p. 12, n. 6 
Validity of statute authorizing, 8 8, n. 70 
Muskrat houses or dams, destruction, punishment for 
separate offenses, § 18, p. 29 
Muskrat skins, presumption relating to in criminal 
prosecution, 8 18, p. 28 

Muskrats, shooting or spearing, prohibition, § 


National forest game refuge, power to prohibit dogs, 
§ 7, n. 56 

Navigable waters, 

Hunting on land enclosed by, propriety, § 15, p. 20 
Right to bunt or trap, § 5 

Navigation, hunting incident to, protection, § 8, n. 69 
Nets, defined, § 1, n. 1 

Non-migratory game, power of Congress, § 10, p. 15 
Nonresidents, 

Discrimination, taking of game, § 7 

Hunting rights, restriction to lands owned, § 10, 

p. 12 

Licenses, § 15, p. 19 

Trapping rights, validity of regulations, § 8, n. 70 
Notices prohibiting hunting, § 14 

Noxious animals, unlawful taking, seizure by officer, 
§ 17 

Nuisance, gun as public nuisance, § 17 
Number of animals or birds taken, 

Limitation, § 10, p. 12 

Migratory birds, jwwor of Congress, 8 10, p. 
13 

Number of carcasses, etc., possession of excessive 
number as offense, § 11 
Offenses, §§ 10-15, pp. 11-21 
Officers, 

Game wardens and other officers, § 9 

Proceedings for penalties brought at instance 
of, § 16 

Resistance, aggravation of punishment, 8 18, 
p. 29 

Oil, deposit in streams, state’s power to prohibit, § 7, 
n. 54 

Open season, 

Amendatory resolutions relating to, validity, 8 15, 

p. 21 

Doer, power of game commission, 8 7, n. 62 
Governor’s power to suspend, S 7, n. CO 
Migratory birds, power of <’oiigress, 8 10, p. 13 
Possession or sale during closed season of game 
lawfully acquired during, g 11 
Transportation during closed season of game 
killed in, § 18 

Validity of regulations, State Came Commission, 
§ 9, n. 

Ordinance of 1787, hunting incident to navigation, 
protection, 8 8, n. 69 

Owls, killing to protect proi>erty, § 10, p. 12, n. 1 
Packages, 

Confiscation of improper slifpinents of furs, g 17 
Regulations as to shipment of game, g 13 
Parcel post shipments, prohibition, g 13 
Parties, 

Game warden, 

Action on bond, g 9,.n. 94 
Illegally seizing nutomo!>ile, g 17, n, 33 
Indians, suit to enjoin hunting by persons claim¬ 
ing no rights derived from, g n, 51 
Peace officers, i)owcrs of gan»? protectors, g 9, n. 81 
Penalties and ac'tions therefor, g 16 

Offense <icnoun<*ed not enlarged by section of 
statute fixing iKuuUty, g 18, p. 25 
Officers’ iMiwer to institute actions, g 9 
Pheasants, complaint alleging killing in defense of 
property, sufficiency, g 18, p. 26, u. 63 
Pigeons, 

Domesticated, *^game birds,” g 1, xu 4 
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Pigeons—Continued, 

Killing without pennit, prima facie case, § 18, p. 
28, n. 90 
Pleading, 

Actions for penalties, § 16 
Actions for recovery of property seized, § 17 
Plumage, sale or possession, § 11 
Police justices, criminal prosecutions, § 18, p. 25 
Police power, 

Kegulations, § 7 

TJ<*ensos, § 1.1, p. IS 
Taking and hunting of game, § 12 
Possession, 

Closed s('ason, ofTonso, § 11 

Illegal, effect on right to maintain action for 
wrongful seizure, § 17 
Tiicenses, ne(*essity, § 15, p. 20 
Presumptions relating to in actions for penalties, 
8 10 

Power to protect and regulate, § 7 

iMigratory Bird Treaty Act, § 10, p, 13 
Preserves. lk*onscs, § 15, p. 20 
l>resumpt ions. 

Actions for penalth's, § 16 
f'rimlnal prosecutions, § 18, p. 28 
KxistfMice of facts Justifying regulation as to mi¬ 
gratory birds, § 10, p. 14 
Prima facie evideii<‘e, 

Finding of skins without tags, § 17, n. 46 
(Juilt, iHissessiou of pi*ohil)ited game, § IS, p. 27 
Possession of game during closed season, validity 
of statute, 8 8, n. 70 

Private game |>rc*s(*rves, statutory notice, § 14 
Profit a prendre, riglit to hunt, § 4, n. 20 
PiNiperty. 

Killing in defense of, § 10, p. 12 

(Nmiplalnt alleging killing of pheasant, suffi¬ 
ciency, § 18, p, 26, n, 63 
Valhlity of regulations, § 8, nn. 60, 70 
Projierty rights In, g 2 

Privilege of hunting, g 4, n. 36 
l^rosectitliig attorney, proctH*<liugs to recover penal¬ 
ties. g 16 

Puliitt* lands, hunting rlglits, g 5 
Puldlc nuisance, status of gun, g 17 
iHinisInneht, game law vinlulions, g 18, p. 28 
Pursuit, 

Aceiuisltiou of prop<»rty rights, g 3 
latuds posted against hunting, g 14 
Oltense, construction of statutes, g 10, p. 11, m 
65 

Quail, 

ClosiMl s4»uMiu, validity of local option i)rovlsloiis, 
g 7, n. 56 

Iktgs running at larger prohiidtion, g 12 
Illegal sulHclency t»f evlden<*e, g 18, p. 

27. It. 811 
Quest lull for Jury, 

A<‘clth»ntal nature of shooting hy game warden, g 
i», n. 93 

(^rltninul pnwecutlons, g 18, i>. 28 
Legality of iirigin of skins stdzed, g 17 
Migratory nature <if doves, g 18, p, 28, n. 89 
Qwl tarn action, recovery of p<malty, § 16 
lUbhlts, 

Damage Pi fruit trc»t*s. state’s llubUlty under 
statute ilmitlng o|)en season, g 7, n. 54 


Rabbits—Continued, 

Dogs running at large, prohibition, g 12 
Hunting license, necessity, § 15, p. 19 
Killing on highway, burden of proof, § 18, p. 27, 
n. 78 

Killing to protect property, use for food, § 10, p. 
12, n. 2 

Number in possession, dealer, statute inapplica¬ 
ble, § 11 

Real property, imles governing creation of interests, 
applicability to grants of hunting rights, § 4 
Refuge, 

See, also, Wild life refuge, post 
Dogs running at large, power to prohibit, § 7, n. 
56 

Federal government, power to protect migratory 
birds, § 10, p. 14 

Statute creating between certain counties, equal 
protection, § 8, n. 70 

Uniformity in application of statute providing 
for, § 8, n. 71 

Regulations, §§ 10-15, pp. 11-21 

Power to regulate. §g 7, 8, pp. 5-9 
Repeal, stattitory regulations, § 8 
Replevin, 

Recovery of property seized, § 17 
Seizure of proliibite<l game, etc., § 17 
Restaurants, sale of game during closed season, § 11 
Rifles, 

See, also, Guns, ante 

Automatic repeating rifle as “loaded,” § 12, n. 77 
Complaint charging carrying, etc., sufficiency, $ 
18, p. 26, n. 63 
Riparian lands, 

Blinds near boundary, necessity of adjoining own¬ 
er’s consent, § 7, n. 70 
Hunting rights, § 5, n. 41 
Sale, 

Closed season, ofTonse, § 11 
Hunting rights by grantee, § 4 
Searches and seizures, § 17 

Appt‘al from conviction for possessing game, de¬ 
termining legality of seizure, § 18, p. 29 
Instruction in pros<K‘iition for posso.ssing elk 
meat, 8 18, p. 28, n, 00 
Powe-r of officers, § 9 
Validity of statutes, § 8, n. 70 
Seashore, deflnitlon, g 5, n. 41 
Separate offimses. 

Alleging in separate counts, § 18, p. 26 
Punishment, 8 18, p. 29 

Sliootlng preservi's, pf»rmlttlng unlicens<»d guests to 
hunt on, oifenso, § 15, p. 19 

Sparrows, shooting witliout li<’ense prohibited, 8 15, 
pp. 18, 10 
Squirrels, 

Failure to allege species sold, criminal proHe<*u- 
tlons, § 18, p. 26 
Possession, 

Construction of statute, 8 H, n. 37 
Fox squirrel during closed season, sufilcloncy 
of evidence, 8 18, p. 27, n. 80 
Prosecution of boy for killing squirrel, frivolous 
nature, 8 18, p. 25, n. 50 

State, 

Costs in actions for penalties, § 16 
Ownership of, 8 2 
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statutory regulations, §§ 7, 8, pp. 5-0 

Charge in language of, ^ 18, pp. 25, 26 
Construetion, ante 

Pleading in actions for penalties, § 16 
Specific regulations and offenses, §§ 10-15, pp. 
11-21 

Stolen automobile illegally used, forfeiture, § 17 
Storage, hotel guest storing game in hotel restaurant, 
§11 

Summary proceedings, recovery of penalties, § 16 
“Sunset,’’ meaning in regulation of time of hunting, 
§ 10, p. 14, n. 28 

Sureties, game officials, liability, § 9 
Tags, 

Display of license tags, necessity, § 15, p. 21 
Indictment charging unlawful transportation 
without tags, sufficiency, § 18, p. 26, n. 63 
Skins found without tags, prima facie case, § 17, 
n. 46 
Traps, 

Necessity, § 12 

Punishment for separate offenses, § 18, p. 29 

Taxes, 

Exemption of fur dealers of certain county, dis¬ 
crimination, § 15, p. 20 
Severance tax on skins and hides. 

Cash guaranty by nonresidents, validity, § 8, 
n. 70 

Validity, § 7, n. 54 
Title, state, § 2 
Torts, 

Game officials, liability, § 9 
Game wardens, searches and seissures, § 17 
Transportation, 

Foreign game, possession of carrier, applicai)ility 
of statute, § 11 

. Indictment charging unlawful transportation 
without tags, suflicloncy, § 18, p. 26, n. 63 
Licenses, 5 15, p. 20 

Migratory Bird Treaty Act, § 10, p, 13, n. 18 
Offenses, § 13 
Traps, 

Detention of Ixjur trap as evidence, § 17, n. 30 
Licenses, § 15, p. IS 
Regulation, § 12 

Separate olTeiises, punhshmeut, § 18, p. 29 
Traveling expenses, State Game Warden. § 9, n. 8*1 
Treaties, migratory birds, validity, etc., § 10, p. 13 
Trees, injuring on lands of game commission, penalty, 
discrimination, § 8, n. 09 


Trespass, 

Action of, interference with hunting rights, § 6 
Forest reserve, officers’ power to bring actions 
for damages, § 9 

Killing animals, justification, § 10, p. 12 
License to hunt, trespass not authorized l)y, § 15, 
p. 20 

Offense, § 14 

Penalty, proceedings for re<*overy, § 16 
Searches and seizures, action against officer ex¬ 
ceeding authority, § 17 
Trespassers, 

Accounting to landowner by fur trappers, § 4, n. 
22 

Forfeiture of automobile illegally used by, § 17 
Landowner’s rights as against, § 2 
Unenclosed lands, hunting licenses, effK't, § 15, p. 20 
Uniformity, application of statute providing for ref¬ 
uges, § 8, n. 71 

United States Commissioner, ex officio justice of 
peace in Alaska, 8 18, p. 25, n. 52 
Validity of statutory regulations, Migratory Bird 
Treaty Act, § 10, p. 13 

Variance between indictment and proof, § 18, p. 27 
Venison. Doer, generally, ante 
Venue, actions for penalties, §116 

Voting qualifications, license statute based on, validi¬ 
ty, 8 15, p. 19 
Wardens, § 9 

Proceedings for |x?naltles brought at Instance of, 
§ 16 

Resistance, aggravation of punishment, $ 18, p. 28 
Warrants, 

Criminal prosoctitions, S 18, p. 25 
Sean‘hes and sc^zui-es, 8 17 
Waters and water courses, 

Blinds in, state rc'gulatlon of killing of waiter 
fowl from, 8 12 
Hunting rights, 8§ 4, 5 
Navigable watt»rs, 8 5 

Oil, j)ow(n* of .st.aU» to prohildt deiawlt, 8 7, n. 54 
Wild idrds, s.purn>w as IncludiHi In statute, 8 P- 
19, n. 22 

Wild fowl, defiiMHi, § 1 
Wild life refuge, 

Si‘(s also, Refuge, ante 
Hunting rights, etc., 8 9. H 

Validity of statute creating, 8 7, n. M 
Wills, hunting rights, devise by grantee, S 4 
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Absonce of dofondant from state^ computation of 
time to sue, § 53 

Acceptance, bet or wager, § 1, p. 44 
Accessories, § 83 

Amounting, partnership engaged in gambling busi¬ 
ness, § 40, n. 4(5 

Acquittal of accused, return of seized property, § 79, 
p, 139 
Actions, 

Gambling transactions, §§ 48-459, pp. 111-125 
Hecovery of penalties, §§ 73-77 
Admission, payment to see illegal game, offense, § 83 
Advances, specmlative transactions, recovery, § 45 
Adverto-slmro, 

Iloflnltlon, § 1. p. 37 
Gambling device, § 1, p. 04, n, 28 
Game of chance, § 00, p. 158, n. 00 
AfTldavlts, 

Sc»an*h warrants, § 78, pp. 128,129 
Summary application for return of pro|K»rty 
seiz'd, § 79, p. 139 
Ag^mts. Principal and agent, post 
Aiding and al>eUing, 

Liability, $ 83 

OccnpaiK^y of premises for Illegal puri)ose, of¬ 
fense, § 101, n. 49 

ncconling of Iwt <m horse race* question for jury, 
S 129, n. 31 

Setting up machine for l)etting, indictment, 8 120 
Amendment, statutes, 8 P- 77 

AiiKHint of wager as affecting criminal liability, 8 88 
Amusetmutt, 

Sltd machines, ulTens**, 8 90, 159, n. 99 

•‘Thing of vidue,” 8 95, n. 80 
Answer, civil actions, 8 57 
Ante, deOultinii, 8 1. PI>. 40, 54 
Ap{SMtl, civil actions, 8 08 
Arri»Ht, warrants, 8 78, p. 129 

AssigiMH' of loser, right to recover money or rwf>perty 
lost. 8 38 
Assignment, 

Benellt of credltora, tolling of limitation statute, 
8 r*3 

Mortgage, security for gambling debt, cancolla- 
tUiii in trinity, 8 40, n. 40 
Assumpsit, notion of, 8 48 
Athletic contests, { 1, p. 52, im, 87, 88 
Attempt to open gambling game, sufficiency of evi- 
duncts 8 127, p. 183, n. 41 
Aiietloii iKKil, detliiitlon, 8 1> P* 48 
Autranobiles, <lrawing t>y theater, wagering contract, 
8 1, p. 59, II. 24 

Hacf'urat, di^staiptloii, 8 1. p. 37 
Itackgammou, 

t'rliiiinal statute Inapplicable, 8 8ft. p. 147 
iietlnltlon, 8 1, p. :i7 

Game of chance and skill, 8 L 30, n. 24 


Bagatelle, 

Criminal offense, § 86, p. 150 
Description, § 1, p. 37 

Bailee, right to set up illegality of gambling trans¬ 
action, § 34 

Balls, throwing into divided box, game of chance, § 1, 
p. 35, n. ID 

“Bally round,** § 1, p. 66, n. 42; p. 67 
Banca-banca, 

Criminal offense, § 86, p. 150 
Game of chance, § 1, p. 35, n. 19 
“Bank night” at theater, § 1, p. 52, n. 37; p. 62, n. 10 
Banker, definition, § 1, p. 38 
Banking games, 

Betting as offense, § 86, p. 149 
Criminal offense, § 00 
Ilefinitlons, § 1, p. 38 
Keeping, etc., 

Criminal offense, § 06, p. 157 
Validity of statutes, § 2, p. 73 
Banking house, definition, § 1, pp. 38, 30; § 90, n. 57 
Bankruptcy trustee of bookmaker, recovery of sums 
paid for race track owner’s consent to operations 
of bookmaker, § 35 
Banks, 

Certificate of deposit, defense of illegality of in¬ 
dorsement for gambling, § 22, n, 1 
Definition, 8 1* P> 39 

Director as “officer” within criminal statute, § 83, 
n. 4 

Faro, definition, 8 1, p. 61 

“Persons” receiving deposits for safekeeping, 8 
8.3, n. 2 

Refusal to honor checks for gambling considera¬ 
tion, § 22 

Setting up, definition, § 1, p. 56 
“Winner” as including proprietor, § 1, p. 57 
Basidmll, 

Betting on as gambling, 8 1» P. 52, n. 37 
Criminal offense, 8 80, p, 150 
Game of chance, 8 1. P- 36, n. 10 
Indictment, alleging name of team bet on, 8 116 
Tokens produced by vending machine for playing* 
things of value, § i)5, n. 80 

BasebaU machine, gamliliiig device, 8 78, p. 133, n. 67 
Bazaar, game of chance on premises of religious cor¬ 
poration, 8 06, p. 158, n. 90 
Beano, 8 1» P* 43; p. 52, n. 37 
Criminal offense, 8 86, p. 150 
Bear, definition, 8 1, P- 67 
Bet, deftnitioh, § 1, p. 54 
Bets. Wagers, post 
Betting, 

Burtiiiws ns eriinlnal offimse, § 84 
Definition, 8 L p. 54 
“Gambling” distinguished, § 1, p. 53 
“Gaming” synonymoiis, § 1, p. 53 
Betting book, dcfiuUluu, 8 1» PP. 46, 61 
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Beverages, bottler redeeming numbered crowns in 
cash, offense, § 96, p. 158, n. 90 
Billiard table, 

Definition, § 1, p. 61 
Gambling apparatus, § 1, p. 62, n. 2 
Gambling device, § 1, p. 65, n. 28 
Gaming table, § 1, p. 65, n. 34 
Billiards, 

Betting as gambling, § 1, p. 52, n. 37 
Criminal offense, § 86, p. 150 
Definition, § 1, p. 39 
Game of chance, § 1, p. 36, n. 19 
Pocket billiards defined, § 1, p. 42 
Bills and notes, 

Assignment of bill of sale of goods lost at gam¬ 
ing, consideration, § 24 

Broker's services or advances as consideration, 
validity, § 45 

Defenses to actions on, § 49 
Gambling consideration. 

Burden of proof, § 61, n. 79 
Evidence admissible under general issue, § 
59 

Pleading defense, § 57 
Validity, § 22 

Injunction against judgment on note, costs in 
suit for, S 69 

Playing for as offense, § 88 

Return to loser of money lost and giving of note 
therefor, recovery on note, § 32 
Wagering contract, note payable on happening of 
uncertain event, § 18 
Winner making loan to loser on note, 

Peaceable recapture of money lost, § 49, n. 
88 

Validity of note, § 32 
Bingo, S 1» p. 43 

Keeping gaming houses, devices, etc., offense, § 
96, p. 157, n. 84 
Blackjack, 

Business places, use of trade checks in betting, § 
05, n. 81 

Definition, § 1, p. 39 
Board of trade. 

Contracts for future delivery in accordance with 
rules, validity, § 9, p. 84, n. 76 
Exemption from statutes allowing recovery of 
amount lost, validity, § 2, p 74 
Rules, admissibility, § 62, n. 08 
Settling differences, etc., in accordance with rules, 
validity of contracts for future delivery, f 12 
Boats, gambling houses, § 1, p. 58, n. 43 
Bona fide purchasers, 

Conveyances for gaming consideration, validity, § 
24 

Recovery from of property lost and subsequently 
sold by winner, § 38 
Bonanza, § 1, p. 43 
Book, 

Definition, § 1, pp. 46, 61 ♦ 

Percentage books as gambling devices, etc. § 78, 
p. 130, n. 46 
Bookmaker, 

Bankruptcy trustee, recovery of sums paid for 
race track owner’s consent to bookmaker’s 
operations, § 35 
Definition, $ 1, p. 56 


Bookmaker—Continued, 

Money taken from when arrested, contraband, § 
78, p. 136, n. 91 
Bookmaking, 

Aiding or abetting, attempt to warn of raid, § 83, 
n. 14 

Criminal offense, § 86, p. 147 
Definition, § 1, p. 54 
Indictment or information, § 117, n. 53 
Keeping gaming house, offense, § 96, p. 161 
Race track, gaming or gaml)ling, § 8, n. 64 
Statutes relating to, validity, § 2, p. 73 
Booster, definition, § 1, p. 56 

Bottler redeeming numbered crowns of l>overage bot¬ 
tles, offense, § 96, p. 158, n. 90 
Breakage, pari-mutuel system, § 1, p. 47 
Amount, construction of statute, § 41 
Statutory regulation, validity, § 2, p. 74, n. 65 
Breaking into house, etc., construction of statute au¬ 
thorizing, § 2, p. 76, n. 95 
Bleaks, pari-mutuel system, § 1, p. 47 
Bridge games in apartment, maintenance of place for 
gambling, § 96, p. 157, n. 84 
Brokers, 

See, also, Speculative transactions, generally, 
post 

Action for balance due, cross-action by customer, 

§ 48, n. 07 

Breach of orders, right of action by customer, ^ 
42 

Commissions, advance.^, etc., speculative transac¬ 
tions, recovery, 8 45 
Criminal liability, 8 83 

Guaranty of sale at <‘ertain price, valid indemni¬ 
ty contract, 8 9, p. 83, n. 73 
Knowk'dge, gambling transairtion, sufficiency of 
evidence, 8 63 

Law governing validity of orders for future de¬ 
livery, 8 4 

Nature of relation with <»ustomer, § 43 
Purcha.se of stock, effwt, 8 9» P- ^^7 
Recovery of money or property* 88 42, 44 
“Winner” as including broker pm*chu«ing under 
gambling contracts, 8 1» P- ^ 

Bucket shop, 

Definition, § 1, p. 67 
Gaming house, § 06, p. 161 

Keeping, necessity of conducting or permitting 
unlawful business, 8 91) 

Statuti^s relating to, validity, 8 % P- 73 
Building, ship as included, 8 108, n. 97 
Bull, definition, 8 
Burden of proof, 

Civil actions, 8 61 
Criminal cases, § 125 

Proceeding to subject gambling premises to sale 
to pay judgment for money lost, 8 1*8 
Proceedings for confiscation or destruction of 
property, 8 79, p. 141 

Burro, 

Definition, 8 1« p. 39 
Game of chance, 8 1. P* 35, n. ID 
Monte distinguished, 8 li P* 39 
Business, 

Betting or gambling, criminal offense, 8 84 
License to conduct, gambling house not permitted 
by.S82 
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Call, 

Definition, § 1, p. 68 
Validity, ^ 10 

Cancellation of instruments given for gambling con¬ 
sideration, § 46 
Candy, 

Playing for, offense, § 05 

Slot inaehines, criminal statutes, § 96, p. 160, n. 4 
Candy-voinling machines, confiscation, § 78, p. 135, n. 
7S 

Card games, 

Gaines of chance, § 1, p. 35, n. 19 
Playing for stakes as gambling, § 1, p. 62, n. 37 
Cards, 

Petting on card games as offense, § 86, p. 147 
Ih'finition, § 1, p. 61 
Gainhling devices, § 1, p, 64, n. 28 
Owner or occupant of house permitting playing 
offense, ^ 96, p. 158 

Seizure as gaml>liug devices, etc., § 78, p. 130, n. 
46 

Carry on, definition, § 1, p. 54 
C^irrying on game, offense, § 106 
(’usual gambler, definition, 8 1, p. 56 
C’ertiflcate of deposit, hank’s right to set up defense 
of Illegality of hidorsiunent for gambling, § 22, 
n. 1 

Chairs .seized in gambling place, return, § 79, p. 139, 
n. 23 

Chamber of eommortfo, prize offered to stimulate 
trade, gambling device, | 90, p. 358, n. 90 
Chance, 

Gaines of. definitions, § 1, p. 35 
Nece.sslty, <Tim!nal offense, § 84 
Prices, definition, § 1, p. 68 

Charitable organizations, forfeiture of prop<^^ty de- 
jHmlled with stakeholder, j 71 
ChcMiting, recovery of money or property, § 30 
(3ie<*kers, 

Gambling, $ 1, p. 53 
Ganu» of skill, 8 1» p. 36, nn« 19,23 
(Checks, 

AdinlsslbilUy of cheek wagensl, § 126, n. 27 
AsHlgnment of bill of sale of gtsids lost at gam¬ 
ing, consideration, 8 24 
Knfor<'i*me«t in another state, 14 
Uttinbilng consideration, 

Punk’s refusal to honor, § 22 
Crtncelhition of check, validity of pledge in 
consideration, S n. 92; 8 24, n, 14 
Pleading as defense, § 57 

Payee’s right to recover money adviinwd for 
checks, and afterward lost to payee in gam¬ 
bling. 8 n. 95 

Payment of loss by nonresident, Jurisdiction of 
tlilrti isu'Hon’s action against winner, § 52 
Playing for, offense, 8 88 
Chernln de Per, baccarat, 8 1. P- 97 
('hess, gaiin^ of skill, 8 1. p. nn. 19, 2il; 5 h P. 99 
Chitdnui, recovery of money or property lost, right 
til sue for liwer’s wife and chlldi*en, 8 ^18 
Chips, 

Gambling devlws. 8 P- 99, n. 28 
Playing for, offeiLsi*, 8 H8 

Sclzuiv as gainliHng devices, 8 W p. 136, n, 
46 

Choice, **optlon” syuonymous, S ^ P- 'Jro 


Chuck-a-luck, 

Criminal offense, § 86, p. 150 
Definition, § 1, p. 40 
Chuck-a-luck tables, 

Gambling devices, § 1, p. 64, n. 28 
Gaming table, § 1, p. 65, n. 34 
Cigars, playing for, offense, § 88 
Circumstantial evidence, 

Admissibility, § 126 
Instruction, necessity, § 130 

Nature of devices involved in condemnation pro¬ 
ceedings, § 79, p. 141, n. 53 
Weight and suflicieney, § 127, p. 181 
Closed out, definition, § 1, p. 68 
Closing out, definition, § 1, p. 68 
Club dues, liability, effect of slot machines in club, § 

3, n. 25 
Clubs, 

Common gaming house, § 92 
Criminal liability, § 83 

Poolroom sold to, evasion of statute, § 96, p. 157, 
n. 87 
Cockfighting, 

Criminal offense, § 86, p. 148 
Definition, § 1, p. 40 
Gambling, § 1, p. 53 
Cockpit, definition, § 1, p. 58 

Coins, status of metal discs accepted by keeper of 
slot machine, § 96, p. 159, n. 1 
Collateral attack, judgment forfeiting money seizsod, 

§ 79, p. 141 
Collatei*al contracts, 

Promotion of gambling scheme, validity, § 20 
Validity, § 3 

Collection of instruments given for gambling consid¬ 
eration, injunction, 8 46 

Collusion, actions to recover amount lost, etc., 8 71 
(Combination pool, definition, 8 li P- 48 
Oommorclalizod gambling, phrase defined, § 1, p. 72 
rommlssions, speculative transactions, recovery, § 45 
Common, definition as applied to gaming houses, 8 02 
Common gambler. 

Criminal statutes, 8 109 
Dcfinltipn, 81, p. 56; 8 109. n. 1 
Evidence, admissibility, 8 120 
Indictment or infonnation, 8 122 
Common gaming house, definition, 8 % P- 59 
Common informers. Informers, post 
Common law, 

Bookmaking and pool selling not common law of¬ 
fenses, 8 86, p. 147 
Criminal offense, 8 1^0 
Effect of statutes, § 2, p. 76 
Klc 5 ction bets as criminal offense, 8 36, p. 140 
Gamhling contracts, enforcement, 8 29 
Keeping common gaming house, 

Necessity of gain, § 98 
Offense, 8 90 

Presumption us to law of other states, 8 4 
Wagering contracts, validity, § 3, n. 14 

Compensation, 

Agent’s right to recover from principal, § 33 
Element of offense, 

(-onducting game, 8 106 
Km'ping gaming houses, devices, etc., 8 98 
Employee’s right to recover from employer, § 20, 
n.85 
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Complaint, 

Civil actions, § 56 
Searches and seizures, § 78, p. 128 
C/onduct, definition, § 1, p. 54 
Conducting game, offense, § 106 
Confiscation of property, §§ 78, 79, pp. 128-141 
Consideration, 

Gambling consideration. 

Obligations and securities, validity, §§ 21-23 
Pleading as defense, § 57 
Receipt, surrender in equity, § 46, n. 46 
Rights to money or property lost and subse¬ 
quently acquired by loser, § 32 
Gambling contract as consideration for new con¬ 
tract, § 3 

Gaming for, offense, § 88 
Necessity, criminal offense, § 84 
Consignment contract, gambling devices, recovery by 
principal from agent, § 33 

Conspiracy, loser and third person conspiring to re¬ 
cover treble damages, § 72 
Constitutional provisions, § 2, pp. 73, 76 
Construction, statutes, § 2, p. 75 
Contest, necessity, criminal offense, §§ 84, 85 
Continuous offenses, keeping gaming house, device, 
etc., § 104 

Contraband, gambling devices, § 78, p. 130 
Contracts, §§ 3-69, pp. 78-125 

Agent receiving bet, party to gambling contract, 
8 110, n. 7 

Consideration, generally, ante 
Enforcement of contracts based on gambling con¬ 
sideration, Injunction, § 46 
Enforcement of gambling contracts in general, § 
29 

Pui-therance of gambling in general, validity, § 20 
Future delivery, intent to settle by set-off or 
ringing out, validity, § 12 
Future delivery of goods, gambling devices, 8 1, 
p. 65, n, 29 

Indemnification of stakeholder, validity, § 20 
Law governing validity, § 4 
Pleading gaining consideration as defense, § 57 
Question for jury, status as gambling contract, § 
65 

Repudiation, 

Gaming contract, § 31 

Notice of intention, prerequisite to defense of 
illegality, § 49 

Rights and liabilities, §§ 29^7, pp. 99-110 
Sale for future delivery, 

Dealings in futures distinguished, 8 li P- 09 
Resale before maturity, validity, 8 13 
Statutes validating certain contracts, validi¬ 
ty, 8 2, p.74 

Validity, 88 3-28, pp. 78-98 
Contributions, pari-mutuel. 

Definition, § 1, p. 47 
Wagers, 3 1, p. 44, n. 35 
Contrivance, definition, 8 1, P- 01 
Conveyances, gaming consideration, validity, 8 24 
Comer, 

Definition, 8 It P- 68 

Notoriety, admissibility of evidence, 8 62 
Validity, 8 16 

O^rporatiions, criminal liability, 8 83 
Costs, suit to enjoin judgment on note, 8 69 


Cotton, 

Excise tax, effect of nonpayment, 8 (>3, n. 34 
Indictment for dealing in futures, 8 112, n. 22 
Cotton futures contracts, validity, 8 P- 84, n. 77 
Counterclaim, recovery of money lost, § 48 
Counters, playing for, offense, 8 88 
Counties, 

Payment into treasury of money in seized devices, 
§ 78, p. 137 

Pool rooms prohibited in counties of certain pop¬ 
ulation, constitutionality, § 2, p. 73, n. 49 
Qui tarn action for penalties, party plaintiff, 8 74 
Recovery of money or property lost, right to sue 
for joint use of plaintiff and county, 8 38 
County clerk, search warrants, § 78, p. 129, n. 30 
Coupon competitions, criminal offense, 8 86, p. 150 
Crack-a-loo, 

Criminal offense, 8 86, p. 150 
Definition, § 1, p. 40 
Crap table, 

Definition, 8 1, P* 61 
Gambling device, 8 1* P* 64, n. 28 
Gaming table, § 1, p. 65, n. 34 
Craps, 

Chuc*k-a-luck similar, 8 1, p. 40 
Definition, § 1, p. 40 
Game of chance, 8 j, p. 35, n. 19 
Keeping gambling devices, etc., offense, 8 96, p. 
157, n. 84 

Creditors, recovery of money or property lost by debt¬ 
or, 

Tjoser as necessary party plaintiff, 8 54 
Right to recover, 8 38 

Creditors’ bill, recovery of money lost by debtor, 8 48 
Criminal offenses, 88 80-111, pp. 142-167 

Prosecution and punishment, 8§ 112-132, pp. 167- 
187 

Criminal statutes, construction, 8 2, p. 70 
Cross-bill, recovery of money lost, 8 48 
Custodian, definition, 8 1, p. 56 
Damages, 

Re<*overy, 

looser, 8 41 

Speculative transartions, 8 44 
Treble daimages, 8 71 

Dealers, slot machines, possession or ownership as of- 
fen.se, § 94, n. 75 
Dealing gam<% offense, 8 196 
Dealing in options, definition, 8 1* P- 70 
I>obt, action of, § 48 

Rwovery of penalties, 3 73 
Declaration, 

Actions for penalties, 8 75 
Civil actions, 8 56 

Deductions, actions to recover losses, 8 41 
I>edK, gaming consideration, validity, 8 24 
IXffendants, civil actions, 8 54 
Defenses, 

Actions for penalties, § 72 
Civil actions, 88 49-51 
Criminal cases, burden of proof, 8 125 
Criminal prosecutions, 8 81 
Definitions, 8 1. PP. 34-73; § 78, pp. 130-133. 

Banking house, 8 90, n, 57 

Common, 8 92 

Coven and collusion, 8 71 

Gambling deviice, i 78, p. 180; 8 96, pi 168, n. 80 


1324 



INDEX TO GAMING 


Definitions—Continued, 

Gaming house, § 78, p. 135, n. 84 
Keep, § 324, n. 70 
Keep a place, § 00, n, 57 
Permit, § 120, n. 19 
Prevail upon, § 108, n. 98 
Professional gambler, § 109, n. 1 
Vend, § 82, n. 74 

Deh'gatlon of power to regulate, § 2, p. 74 
l>(*livery, sot-olT as, § 1, p. 71 
Demand, 

Action for penalties, condition precedent, § 73 
Return of money or property, 

By stakeholder to loser, § 30 
Lost, 38 

Demurrers. §§ 50, 57 

I H^pendemts, time to sue to recover money lost, S 53, 
n. 32 

Deposit of forfeits insuring performance of contract, 
validity. § 0 

D(»puty sherilfs, search without warrant, § 78, p. 130, 
n. 37 

Description, w'arch warrants and atfidavits therefor, 

H 78. p. 328, n. 24; p. 129, nn. 31, 32 
Dt'tinne, § 48 
D(;vi<'es, 

Ih'tting on gaming devices as offense, § 80, p. 149 
Description in indictnnmt, §§ 135, 317, 318, 120 
Pr<M* tickets on sp<H»dlw)atK, § 308, n. 98 
Game distinguished, § 1, p. 35 
Ke<'plng, setting up or exhibiting tables or devic¬ 
es. generally, post 

Sale of gamldlng <levices, recovery of price, J 20 
Dice, 

Banking game, $ 1, p. 38, nn. 45, 40 
I)t‘finltion, § 3, p. 01 
Gambling, { 1, p. 52; p. 04, n. 28 
<!aine of chance, S 1, p. 30, n. 19 
Gaining with as offense, § 80, p. 147 
Keeping, failure to allege in indi<*tment, J 120, n. 
41 

KatHe. § 1, p. 42 

Didlnltion, 5 3, p. 55 

S<4»ure as gainldlng diwlces, etc., { 78, p. 130, n. 
40 

Dlfferenee, definition, { 1, p. 40 
Dltferem'es, hwttllng, 

Definition, 11, p. 71 

Intent in siR'cnlative tran.sactlons. 5 17 
VaHdlty of contracts for future delivery, S 12 

Directed verdict, 

ActUins for prmalties, { 70, n, 20 
Civil actions, { 05 

Discovery, f 48 
IHsmissal, civil aetlons, § 05 

Dlsi«isiti«n of money or pr«|)erty seised, S 78, p. 137; 
I 70, pp. 137-341 

DiMturliamus elennmt of offense of keeping gaming 
Innisc, i iU 

l>og figiits, game as Including, { 1, p. 84, n. 1 
Ikjg rn<M*s, 

Betting, validity, i 8 

Donating money expecting to win or lose, wager. 
11, p. 44, u. 35 

Oainbllng. H 1, p. 52, nn. 37, 38 

Game within gaming statutes, | 80, p. 147 


Dog races—Continued, 

Purchase of racing dogs, offense, § 80, p. 151, n. 
99 

Double damages, recovery by loser, § 41 
Dramshop, 

Il^nition, § 1, p. 58 

“Saloon” as having broader meaning, § 1, p. 01 
Draw poker, § 1, p. 41 

Gambling, playing for money, § 1, p. 52, n. 37 
Drawing, game of chance, § 1, p. 40 
Drinks, playing for, offense, § 88 

Drug store, miniature pool table in, offense, § 96, p. 
157, n. 87 

Duplicate bridge, game of chance, § 1, p. 35, n. 19 
Dwelling house, floor as gamljliug device, § 1, p. 05, 
n. 29 

Ejusdem generis, § 2, p. 76 

Election, gambling device, § 1, p. 65, n. 29 

Election hets, 

Gaming statutes, applicability, § 86. p. 149 
Parties plaintiff in action against stakeholder, § 
54 

Bec(>\'ery by winner from stakeholder, public pol¬ 
icy, § 39 

Rccovei*y of money or property lost, § 38 

Validity, § 7 

Wagers, § 1, p. 44, n. 35 

Election l)et\veen causes of action in different para¬ 
graphs, § 50 

Electric eye, definition, § 1, p. 61 
Elements, criminal offense, §§ 84-89, pp. 145-153 
Alleging in indictment, § 132 
Employees. Master and servant, post 
Enforcement of gambling contracts in general, § 29 
Injunction, § 46 

Entrance fees, contest for prize, etc., validity, § 5 
Equality, 

Criminal offense, § 86, p. 159 
Gambling device, § 1, p. 04, n. 28 
Equitable relief, §§ 40, 47 

Confiscation of gambling devices, § 79, p. 139 
Judgment bused on gamlding contra(‘t, § 48 
Esttippid, recovery by winner from stakeholder, § 39 
Euchre, definition, § 1, p. 40 
Evidence, 

Actions for penalties, § 70 
Civil actions, $$ 00-03, pp. 117-122 
Criminal cases, S8 125-127, pp. 178-184 
Admissibility under Indictment, $ ^24 
ProciHidings for confiscation or destruction of 
property, 8 79, p. 141 

Retention of seized apparatus as evidence, § 79, 
p. 138 

Search warrant, confiscation proceedings, § 79, p. 
141 

Kxe<!Utlon, rei'oiver in supplementary proceedings, 
right to recover money or property lost, § 38 
Executors and administrators. 

Penalties, survival of right of action against de¬ 
fendant’s representative, § 73 
Right to recover money or property lost by de¬ 
cedent, § 38 

Exemplary damages, recovery by loser, § 41 
Exhil)it, definition, § 1, p. 54 
Exhibiting, definition, § 1, p. 55 
Exhibiting devices, etc. Keeping, sotting up or ex¬ 
hibiting tables or devices, post 
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Fairs, horse race for purse or reward, gambling 
transaction, § 1, p. 50, n. 24 

Family, private residence occupied by, exception from 
gaming statutes, § S9 
Fan tan, § 1, p. 43 
Faro, 

Bank, definition, § 1, p. 61 

Bank, gaming table or bank as including, § 1, p. 
39, n. 53 

Banking game, § 1, p. 38, n. 45 
Conducting, etc., criminal offense, § 106 
Definition, § 1, p. 40 

Game of chance and skill, § 1, p. 36, n. 24 
Keno distinguished, § 1, p. 41 
Lay-out, definition, § 1, p. 61 
Table, gaming table, § 1, p. 65, n. 34 
Federal Cotton Futures Act, § 9, p. 84, n. 77; § 63, 
n. 34 

Effect of statute prohibiting dealing in futures, § 
86, p. 149, n. 57 

Federal Grain Futures Act, § 9, p. 85 
Fees, 

Playing for fees for use of table, species of gam¬ 
ing, § 95 

Playing under agreement for loser to pay for use 
of apparatus, offense, § 88 

Felony, conviction, propriety under indictment based 
on misdemeanor statute, S 132, n. 76 
Field, definition, § 1, p. 46 

Fifteen-ball pool, billiards distinguished, § 1, p. 39 
Financial ability, speculative transactions, ciraim- 
stance showing intent, § 17 
Findings, civil actions, § 67 
Fines, § 132 

Floor, dwelling house floor as gambling device, § 1, p. 

65, n. 29 
Foot races, 

Betting, validity, § 8 
Game as Including, § 1, p. 34, n. 1 
Footl)all games, bookmaker placing bets, gambling, § 
1, p. 52, n. 37 
Foreign states. 

Check sent by nonresident loser, jurisdiction of 
third person’s action against winner, § 52 
Complaint in action to recover money paid on 
gambling debt incurred in, § 56, n. 42 
Dealing in futures, offense, § 86, p. 149 
Forfeiture of crap tables intended for use in, § 
78, p. 133, n. 69 

Gaming statutes, territorial application, § 70 
Grain, pretended sales, consummation of con¬ 
tract, § 9, p. 85, n. 70 
Hedging contracts, validity, § 16 
Ijaw governing validity of contracts, 5 4 
Power to prevent inception of gambling contracts 
to be performed elsc'where, S 2, p. 74 
Presidential election, bet on result, validity, f 7 
Paces, 

Keeping place for bookmaking, etc., § 96, p. 
161 

Receiving bets as offense, § 110, n. 6 
Transmitting money for wagoi-s, offense, § 86, p. 
148 

Forfeitures, §§ 70, 71, 78, 79, pp. 126-141 
Licenses, § 132 

Possession of devices as misdemeanors, effect of 
provisions for forfeiture, § 81 


Forfeitures—Continued, 

Provisions to insure performance of contracts, va¬ 
lidity, § 6 

Validity of statutes, § 2, p. 74 
Former jeopardy, burden of proof, 5 125, n. 9 
Fortune-telling machines, condemnation, § 70, p. 140 
Fraud, 

Recovery of money or property lost, § 41 
Right to recover money or property, effect, § 30 
Speculative transaction, right of action, § 42, n. 6 
Free games, slot machines, 

Gambling devices, § 95, ii. 80 
Offense, readily convertible machines, § 90, p. 159, 
n. 1 

French pool, 

Definition, § 1, p. 62 
Gambling device, § 1, p. 64, n. 28 
Pari-mutuel synonymous, § 1, p. 47 
Frequenting gambling houses, 

Indictment or information, § 122 
Offense, $ 107 

Furnishing gambling information, offense, § 111 
Futures, dealings in. 

Burden of proof, criminal cases, § 125, n. 11 
Criminal liability of broker, § 83 
Criminal offense, ff 86, pp. 148-149 
Definition, § 1, p. 68 
Evidence, admissibility, § 62 

Gambling or wagering contracts, { P- •'"A nn. 
23, 24 

Indictment or information, § 112 
License, loser’s right to recover money or prop¬ 
erty lost, § 50 

Presumption of validity, § 61 
‘‘Stake” defined, § 1, p. 40 
Statutes relating to, validity, S 2, p. 73 
Trust deed in settlement of transactions, validi¬ 
ty, § 21, n. 92 
Validity, § 9, pp. 83-87 
Futures, definition, § 1, p. 68 
Gallera, definition, § 1, p. 58 
Gamble, 

Bet and wager synonymous, $ 98, n. 18 
Definition, § 1, p. 53 
Gambler, 

Definition, 8 1, p. 56 
Professional gamlder, post 
Sale of devices to, seller’s knowledge of unlawful 
purpose, § 20 
Gambling, 

Business as criminal offense, 5 84 
Definitions, S •'>1 
Statiites, validity, § 2, p. 73 
Gambling apparatus, {lefinltlon, S 1* P. 

Gambling contracts and transactions, §{ 3-69, pp^ 78- 
325 

See, also, Wagers, post 
Actions, 48-69. pp. 111-125 
liurden of proof, $ 63 

Continuous transaction, pleading In single count, 
§ 56 

Definitions, 8 3, p. 49 
liHW governing vall<nty, 8 4 
Itights and liabilities, 88 29Hi7, pp. 09-119 
Speculative transactions, post 
State’s right to prevent inception of contracts to 
be performed elsewhere, S 2, p, 74 
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Gambling contracts and transactions—Continued, 
Validity, §§ 3-28, pp. 78-98 
Gambling den, definition, § 1, p. 58 
Gambling device, 

Definition, § 1, p. 62; § 78 p. 130; $ 96, p. 158, »• 
90 

Money, § 78, p. 136 
Sale, recovery of price, § 20 
Gambling hell, definition, § 1, p. 58 
Gambling house, 

Action for money lost, effect in proceeding to sub¬ 
ject premises to sale, § G8 

Affidavit for search warrant, description, § 78, p. 
128, n. 24 

Common gambling house, offense of keying, § 92 
Confis(*atiou of money and property in, § 78, p. 
135 

Criminal offenses pertaining to, §§ 89-104, 107, 
pp. 153-106 
Doftnitlon, § 1, p. 58 
KfK'ping gainlding house, etc., post 
Liai)iUty of owners or occupants for losses, § 38 
License, 

Kffect, § 82 

Losf‘r\s right to rcK'over money lost, § 50 
Ll<iuor t)ormlt, issuance to defendant, effect as 
evidence, § 127, p. 181, n. 32 
Ordinan<*o, dir<'<*ted verdict in proceeding for vio¬ 
lation, S 76, n, 20 

Owner, party <Iefendant to action to recover 
money lost, S 54 

Proprietor, status ns winner, 8 1, p. 57 
Search warrant, description, 8 78, p. 129, n. 31 
Telephone facilities, right of seizure, 8 78, p. 135, 
n. 85 

Visiting or frc<pienting, 8 107 

Incli<*tment or information, 8 1-2 
Gambling machine, projirletor’s right to recover 
money lost, 8 

Gamiding place, definition, 8 1* p. 58 
Game of chan<‘e, 

(h'lminal statutes as limited to, 8 86, p. 146 
Definition, 8 78, p. 1^^ 

Question for jury, 8 1^* n. 51 
Snlllcl<‘n<‘y of evidence, civil actions, § 63 
Gaines. 

netting on as gambling, 8 52, nn. 37, 38 

Change in tmiius etc., us affcH^ting criminal liabil¬ 
ity. 8 HT 

(fiassificatlon, 8 L P> 55 
Didinitions, 8 1, pp. :W, 54 
Description In indictment, 88 114,118 
Gamlding device dlstlngulsluHl, 8 1» p. 02, n. 9 
Uitiiiing synonymous, 8 1, pp. 53-54 
Gaming hottsis definitl(»n, § !>• 58; 78, p. 135, n. 84 

Gaming plaits inviting or soliciting visitors, { 108 
Gaming I’oom, definition, 8 h P- 50 
Gaming table, 

Ht»e, also, Table, generally, post 
Ik^finitbm, 8 1, p. 05 

<teneral issue, evideiuH^ admissible under, { 59 
Gift onterpriseH, 

(Criminal offense, 8 6^1. P> ^50 
Klements, 8 1. P> 55, n. 19 
Coif, betting as gambling, 8 1. P- 52, ii. 37 
Grand raflle, 

Definition, 8 X, Pu 42 


Grand raffle—Continued, 

Table, gaming table, 8 1» P- 65, n. 34 
Guaranty, person receiving money for betting, status 
as guarantor of payment by losers, § 33 
Guilty plea in proceeding to forfeit vending machine, 
effect as evidence concerning building, § 79, p. 
141 

Gun, gambling device, § 1, p. 65, n. 29 
Harmless error, civil actions, § ^ 

Head and head game, craps synon 5 unous, § 1, p. 40 

Hedge, option distinguished, 8 1, P. 70 

Hedging, 

Definition, 8 1» p. 69 
Validity, 8 16 

Heirs, grantor or mortgagor, vesting of title under 
deed or mortgage for wagering consideration, § 
24 

Highway, 

Definition, 8 1, p. 59 
Playing or betting, offense, 8 89 
Work on roads as punishment, § 132, n. 80 
Holder in due course, indorsee of negotiable instru¬ 
ment transferred to pay gambling debt, § 22 
Horse racfor, 8 1, P- 43 
Horse races. 

Association conducting, offense of bookmaking or 
poolselling, § 86, p. 148 
Bets, § 1, p. 44, n. 35 
Betting, 

Action to recover money paid, instructions, § 
66, nn. 55, nO 

By device as game of chance, fi 1, p. 35, n. 19 
Criminal offense, § 84, n. 19; 8 86, p. 147 
Foreign states, receiving bets on races In, 
offense, 8 HO, n. 6 

Nuisance maintained for, violation of sever¬ 
al statutes, § 103, n. 71 

Bocordiiig of bet, question for jury, 8 129, «. 
31 

Seizure of pool selling equipment, 8 78, p. 134, 
n. 71 

Validity, § 8 

Validity of statutes, § 2, p. 73 
Complaint alleging entry of horse and paynioiit 
of entry fee, snfliciency, 8 50, n. 42 
Confiscation of money I)et, 8 78, p. 136 
Contracts in pronmtion, validity, § 29 
Fair association offering purse or reward, gam¬ 
bling transaction, § 1, p. 50, n. 24 
Gambling, § 1, p. 52, n. 37 
Gambling devices, 8 1, PP. 64, 65, nn. 28, 29 
Game, 

Iiudnding betting on, 8 X. p. 54, n. 1 
Within gaming statutes, 8 86, p. 147 
Games of chance, 8 1. P- 86, n. 19 
Indictment, 

Alleging name of horse bet on, 8 1X6 
Supported by proof that accused procured 
another to ride, 8 X24 
Judges' decision as final, § 29, n. 42 
Options on horses, offense, 8 86, p. 151, n. 99 
Penal statute relating to trotting, applicability, 8 
79 

‘‘Policy slips,” slips representing chance in lot¬ 
tery dependent on race, 8 86, p. 150, n. 86 
i Becovery of money or property lost, § 38 
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Horse races—Continued, 

Sale of horse. 

Balance of price payable after horse wins 
race, validity, § 19, n, 69 
Consideration for note for price, § 20 
Statutes, validity, § 2, p. 73 
Horseback’ riding, game as excluding, § 1, p. 34, n. 1 
Hotels, playing or betting, offense, § 89 
Husband and wife, 

Absence of spouse, premises as private residence, 
§ 89, n. 50 

Criminal liability of wife for permitting gaming, 
§83 

Judgment in action by state for benefit of loser’s 
wife, § 68 
Loser’s wife. 

Lien on gambling house, § 38, n. 37 
Right to sue for money or property lost, § 38 
Recovery of money or property lost by husband, 
wife as party plaintiff, § 54 
Separation from husband, premises occupied by 
wife as private residence, § 80, n, 50 
Illegality of transaction, 

Defense, § 49 

Ground for demurrer to complaint, § 56 
Impounding of property, § 79, p. 137 
Imprisonment, § 132 

Indemnity, stakeholder, validity of contracts, § 20 
Indictment or information, §§ 112-124, pp. 167-178 
Comiuon gambler, § 122 
Dealing in futures, § 112 
Deecription of device, §§ 115, 117, 118, 120 
Description of game, §§ 114,117,118 
Description of wager, §§ 116, 117 
Destruction of gambling devices, § 79, p. 140 
Facts constituting offense, § 112 
Frequenting gambling houses, § 122 
Intent, § 112 

Introduction in evidence in confiscation proceed¬ 
ings, § 79, p, 141 

Keeping, setting up, or exhibiting tables or de¬ 
vices, § 120 

Keeping house or place, § 121 
Names of players, §§ 113, 117, 118, 121 
Penalties, recovery, § 73 
I^ennittlng use of house or place, § 118 
Playing or wagering on game, § 117 
Prescribing remedies and punishments other 
than by indictment, § 2, p. 74 
Receiving money wagered, § 123 
Renting house or place, § 119 
Statutory language, §§ 112, 114-122, pp. 167-176 
Tndors(.'ment, negotiable instruments, payment of gam¬ 
bling debt, effect, § 22 

Information and belief, judge or justkv, search war¬ 
rant, I 78, p. 128 
Informers, 

B’orfolture of projjerty deposited witli stakehold¬ 
er, ! 71 

Recovery of penalties, unconstitutionality of i-e- 
pealing statutes, J 73 
Injunctions, §§ 46, 47 

dosts in suit^to enjoin judgment on note, § 69 
Enforcement of judgment bused on gambling con- 
’ \ tract, § 48 

' necessary allegations in bill, g 56, n. 

86 - 


Innocence presumed, § 125 
Inns, 

Playing or betting, offense, § 89 
Public house as similar, § 1, p. 60 
Instiiictions, 

Civil actions, § 66 
Criminal cases, § 130 
Intent, 

Alleging in indictment, g 112 

Borrower for gambling purposes, ignorance of 
lender, effect, § 26 

Buyer of gambling devices, knowledge by seller, 
§ 20 

Dealings in futures, mutuality, § 9, p. 86 
Evidence, sufficiency, § 127, p. 184 
Gambling statutes, § 2, p. 75 

Gambling transaction, nature of transaction as, 
§ 1, p. 50 

Keeping gambling house, etc., §100 
Keeping slot machine, materiality, § 94, n. 75 
Publication of betting odds, offense, § 111 
Speculative transactions, 

Admissibility of evidence, § 62 
Burden of proof, § 61 
Oircumstaneos showing, § 17 
Knowledge and effect then'of, § 45 

Interest, 

Amount lost, recovery by loser, §41 
UG(50very, speculative transactions, § 44 
Intervention, confiscation proccH'dings, § 79, p. 141 
Intoxicating liquors, 

l^ermit, issuance to defendant, eff<H»t as cvidonc'c, 
§ 127, p. 181, n. 32 

Playing or betting in plac(^ where sold, offense, § 
89 

Inviting persons to vi.sit gaming placHS $ 108 
Issues, proof and variance. 

Civil actions, § 59 
Criminal cases, § 124 
Ja<‘k pot, definition, § 1, p. 40 
J ail. 

Imprisonment, § 132, tm. 80, 85 
Inmate as guilty of k<HM>lng nxnn for gaming, § 
91, n. 61 

Public house as excluding, # t, p. 60 
Jig-.saw p\r/zle,s. 

Game as exchniing, § 1, p. 34, n. 1 
Games, § 1, p. 72, n. JIO 
Joinder of parties, civil actions, § 54 
Joint and several liability for loss. § 38 
Joint indictment, 

ilharging that d<*fendlant lH‘t, construction, J 117 
Proof of separate offenses, variance, § 124 
Joint owners or occnimnts, criminal liability, § 83 
Judgment, 

<iivil actions, § 68 

t^ollateral attack, judgment forfeiting money 
selssed, § 79, p. 241 

IX^fenses to actions on judgment lnv<»lTliig gam- 
id Ing coiiskleratlon, § 49 

E(iu!t4tble relii^f against jmlgmeiit based on gam- 
l)liug contra<*t, § 4H 
Gamlding contract, validity, § 23 
liieu on winner’s property for amount of loss, 
etc., 5 71 

Penalties and forfeitures, § 77 
Res judicata as defense, { 40 
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Judicial notice, information and search warrant in • 
confiscation proceedings, § 70, p. 141 
Jurisdiction, 

Civil actions, § 52 

Destruction of gambling devices, § 70, p. 127, n. 

10 

Forfeiture of money found on gambling iniple- 
nuMits, § 78, p. 127, n. iMl 

Pro<!Ocdings for confiscation or destruction of de¬ 
vice's, S 70, p. 125) 

Jury trial, pro<*c('(lings for destruction of gambling de¬ 
vices, § 75), p. 140 

Keep, dc'finitlon, § 1, p. 55; § 124, n. 70 
Koeixu*, definition, § 1, p. 57 

Kct‘ping, setting up or exhibiting tables or devices, 
C;ontinulty of use, § 102 
Continuous offenses, § 104 
(\mtrol or management, §05) 
tlriininal ofl’i'usos, 5)0--l()4, pp. 154-1()5 
Iudi<‘tinent or information, § 120 
KnowhMige of unlawful § 100 
Manufacturing or offcjriiig devices for sale, stat¬ 
ute ihappli<‘able, § 105 

Nature and necessity to constitute offense, §§ 92- 
5)0, pp. 15iV101 I 

Ownership, 1$ 101 
lN‘rsous lial>!e, § 

Place, materiality, §91 
PuriK»s<s 8 5)8 
Separates offenses, § 103 
Stak<^s, nature, 8 5)5 
Statutes, validity* 8 -t P* 73 
Kwping gambling house, ett*., 

Itookmukiug, 8 ^>0, p. 101 
<N»inmon gambler, offenses distinguished, § 100 
(Ninunon gaming houw', 8 92 
<iommou-law ofTiuiHe* § 5)0 
0.<»ntlnulty of use, 8 592 
ContinuotLs offenses, 8 194 
Control or manug<unent, 8 99 
ConmnUlons, criminal liability, 8 82 
ilrlmlnal offiaisi's, 8)1 OO^ IO-I, j)p. 154 -105 
Definltbm, “kf'ep a pbunV* 8 95), n. 57 
Cumldlng, nature and necvsslty, 88 5>2 5)0, pp. 155- 
101 

Indictment or Information. 8 121 
Knowledge of unlawful use. 8 199 
Nature <»f house or pla<*e, 8 91 
Nolw* or dlMturlmnw?, necessity, 8 92 
Ownership, | 101 
Persons liable, 8 811 
Pool stdlhig, 8 90, p. 101 
PuriMims 8 9^ 

Pur|H»s«* of criminal statutes, 8 00, n. 57 
Stake* nature, 8 95 

Keeping gaming table, selling |s>ols on horse races, 
etc.. 8 h p. 05 

Keeping house or phuts common-law otTensts effect or 
Ktatub's, 8 P» *3^0 
Keno* 

Bunking game, 8 1* l>. it. 45 
<;rimlttal offensts 8 p. 150 
IX'flnltlon* 8 1. !>• **9 
(Samblliig devlci!* 8 1. p. «4, n. 28 
Oumo of ehumis 8 1, P« •^5, n. 15) 

Pico slmliar, 8 1» P» 

Table, gnmlng table, 8 1, p. 05, n, 34 

38C.J.a-84 


Keno—Continued, 

Tango game, § 1, p. 43 
Kitty, definition, § 1, p. 40 
Knitting, game as excluding, § 1, p. 34, n. 1 
Knowledge, 

Broker, 

Gambling transaction, sufllcieiicy of evidence, 

§ 63 

Intent of principal to gamble, § 45 
Evidence, 

Admissibility in criminal cases, § 120 
Siifficleiicy, 8 127, p. 184 
Permit as implying, 8 1, p. 55 

Seller of gambling devices, etc., intent of buyer, 
§20 

Unlawful use, offense of keeping gaming house, 
etc., § 100 

Alleging in indictment, §§ 118, 121 
Labor, furnishing in furtherance of gambling, recov¬ 
ery, § 20 
Lands, 

Coiivoyaiice for gaming consideration, validity, 8 
24 

ftpecnlativo purchase of oil lands, recovery of 
l)ayments, § 44 

Law governing validity of contracts, § 4 
Lay-out faro, 8 P. 40, n. 78 
Definition, § 1, p. G1 
Ijoasing house or place, 

Criminal offense, § 00 

Genuineness of lease as question for jury, § 129, 
n. 51 

Indictment or information, § 115) 

Knowledge of unlawful use, 8 190 
Pun>t>w<\ 8 9S 
Legalizing, 

Betting, effcict of charter for race course, 8 50, n. 
93 

Ooiii-oi)orate(l macdiines, effect of licensing stat¬ 
utes, 8 78, p. 135 
Validity of statutes, 8 2, p. 74 
Li<*ens(»s, 

Allc'gations relating to in indictment, § 118 
(Mvll rights ami liabilities, 8 50 
(’riminal liability, 8 82 
Forfeiture, 8 152 

Forfeiture of property, § 78, p. 135 
Slot nnufhines, 8 90, p. 155), n. 5)5) 

Admissibility of evidence, § 120, n. 27 

Liens, 

Gambling house, wife^ of loser, § 28, n. 37 
Judgmc'ut licm ou wluuer’s property for amount 
of loss, etc?,, 8 71 
Life insurance is>Iic?y, 

Assignment to lusuredV buslut»ss associate who 
paid promlum.s, wagi^r, § 1, p. 44, n. 20 
Bank holding insured debitor’s wagering 

contract, 8 1. !>• 50, n. 2.2 . 

KmployiHi, wagering (*ontract, 8 1, p. 50, u. 24 
Limit, dcdhiltlon, 8 1, P- 47 
Limitation of actions. 8 52 

BurdtMi of piMS)f, criminal cases, § 125 
Ph'uUlng defense?, § 57 
Loans, 

<N)imection with gambling transac-tions, note for 
loan by wlmitu* to lost^r, validity, 8 32 
Gambling transactions, recovery, 88 25-28 
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lioans—Continued, 

Winner making loan to loser on note, peaceable 
recapture of money lost, § 4&, n. 88 
“Long,” buying stock, definition, § 1, p. 68 
Longs, definition, § 1, p. 69 
Loser, 

Definition, § 1, p. 57 

Status of owner of property wrongfully used 
and lost by another, § 40 

Lottery, 

Gambling device, § 1, p. 64, n. 28 
Game of chance, § 1, p. 35, n. 19 
Gaming distinguished, § 1, p. 54 
Keno as resembling, § 1, p. 41 
Presumption that money on defendant’s person 
was lottery money, § 79, p. 141, n. 58 
Slips representing chance in lottery dependent on 
outcome of horse race, policy slips, § 86, p. 
150, n. 86 

Theater bank night, gambling, § 1, p. 52, n. 37 
Lotto, 

Criminal offense, § 80, p. 150 
Definition, § 1, p. 41 
Gambling device, § 1, p. 64, n. 28 
Table, gaming table, § 1, p. 65, n. 35 
Lunches, playing for, offense, § 88 
Machines, gambling devices, seizure and confiscation, 
§ 78, pp. 130-135 
Manufacture, 

Gaming devices, offense, $ 105 
Purchases for future delivery, criminal statutes 
inapplicable, § 86, p. 149 
Marble game machines. 

Description, § 1, p. 60 
Gambling devices, § 1, p. 03 
Games of chance, § 1, p. 36, n. 19 
Marble machines. 

Gambling devices, seizure and confiscation, § 78, 
p. 134, n. 71 

Note for price, validity, § 22, n. 94 
Margins, 

Definition, § 1, p. 09 

Admissibility of testimony, § 62, n. 98 
Intent in case of transactions on margins, § 17 
Recovery of money or property lost, g 44 
Stake as designating, § 1, p. 49 
Validity, § 11 

Married women. Husband and wife, generally, ante 
Master and servant, 

Conducting game, etc., status as owner or em¬ 
ployee not required, § 106 
Criminal liability of employees, § 83 
Right of employee to recover for services in 
gambling business, § 20, n, 85 
Matches, plucking or shooting matches as offense, § 
86, p. 150 
Matching coins. 

Criminal offense, § 80, p. 150 
Wagers, § 1, p. 44, n. 35 
Misdemeanor, 

Indictment under misdemeanor statute, felony 
conviction Improper, § 132, n. 76 
Possession of gambling devices, effect of provi¬ 
sions for penalty or forfeiture, g 81 
Mistake, payment, right of recovery, § 35 

Overpayment in speculative transaction, g 44 
Monaco, {1, p. 43 


Money, 

Confiscation, § 78, p. 136 
Gambling instrumentality, § 1, p. 65, n. 29 
Presumption as to status of money on defend¬ 
ant’s person, § 79, p. 141, n. 58 
Transmitting out of state for wagers, offense, g 
86, p. 148 

Money had and received, 

Action to recover money lost, § 48 
Limitation statute applicable, g 53 
Monte, 

Banking game, § 1, p. 38, n. 45; § 80, p. 149, n. 65 
Burro distinguished, g 1, p. 39 
Definition, g 1, p. 41 
Game of chance, § 1, p. 35, n. 19 
Table, evidence of operation, adxnissibility, g 126, 
n. 23 

Mortgages, 

Assignment to secure gambling debt, cancellation 
in equity, g 46, n. 46 
Gambling consideration, g 24 

Mortgage note, validity, g 21, n. 92 
Motions, return of property seized, g 79, p. 139 
Municipal coi*porations, 

Licenses, 

Defense to criminal prosecution, § 82 
Similar machines by other cities, effect, g 78, 
p. 135 

Power to regulate, g 2, p. 74 
Municipal court, forfeiture of money found on gam¬ 
bling implements, Jurisdiction, § 78, p. 137, n. 99 
Mutual pools, § 1, p. 47, n. 72 

Auction pool distinguished, § 1, p. 48 
Mutual stake or wager, definition, g 1, p. 47 
Mutuality, gambling contracts, § 1, p. 50 
Name of game played, alleging in indictment, gg 114, 
117 

Navigal)le river, highway as e.^cluding, g 1, p. 59, n. 
48 

Necessity and nattire as element of offense, gg 84-86, 
pp. 145-147, 149-151 

Negotiable instniments. Bills and notes, generally, 
ante 

Ncwstaiid, registration of bets, primary purpose, g 98, 
n. 21 

Next of kin, recovery of money or property lost, right 
to s\ie for use of, § 

Ni<*kel-in-tho-slot machines, definition, g 1, p. 06, n. 48 
Noise, clement of offense of keeping gaming house, g 
92 

Nones y pares, 

Criminal offense, g 86, p. 150 
Definition, § 1, p. 41 
Game of chance, g 1, p. 35, il 19 
Nonpayment of amount won, defense to action for 
penalty, g 72 
Nonnuit, 

Actions for penalties, § 76, n. 20 
Civil actions, § 65 
Notice, 

Intention to repudiate contract, prerequisite to 
defense of illegality, § 40 

Proceedings for destruction of devices, § 79, p. 
140 

Return of money or property by stakeholder to 
loser, g 39 


1330 



INDEX TO OAMINO 


Nuisance, 

Allegation as to nature of gambling device, suffi¬ 
ciency in confiscation proceedings, § 79, p. 
140, 11. 45 

Maintaining, ofTonso of being common gambler as 
analogous, § 109 

Maintaining place whore betting on horse races 
is porrnittod, violation of several statutes, § 
lOa, n. 71 

Obligations, gambling considerations, validity, §§ 21- 
23 

OfTensos, RO-lll, pp. 142-107 

Prosc'cution and punishment, §§ 112-132, pp. 167- 
1S7 

OfToring gaming device f<»r sale, offense, § 105 
Oil and gas lejiws, option to purchase royalty inter¬ 
est, wag(»ring <-ontract, {{ 1, p. 50, n. 24 
Oil lands, spcKMilatlve purchase, recovery of payments, 
S41 

One-armed bandit, definition, 8 1, p. 66 
Oontz, craps synonymous, 8 li p. 40 
Opinion of <*ourt. rending to jury, 8 66 
OptUai account, clelinition, § 1, p, 70 
Ofitioii <h*al, definition, § 1, p. 70 
Options, 

Definition, 8 1, p. 60 
<vambling dovl<*<*s, 8 1, p. <10, n. 20 
Purchase not deemed gaming or hotting, § 1, p. 70 
Purchase of royalty Interest In oil and gas lease, 
wag<M‘lng <*ontract, 8 1, p. 50, n. 24 
Ua<*e hoi‘ses, ofr(‘use, 8 SO, p. 151, n. 09 
Validity, 8 10 
Ordinances, 

Gaming hou.ses, directed verdict In proceeding for 
violathm, 8 76, n. 20 

Slot inaehln(‘s ns gamliHng devices, § 06, p. 159, 

IL 1 

Vallinry, 8 2, p. 74 
Outlnmse, 

Didlnltlon, 8 li p. 50 
Playing or la'ttlng, offonse, S 80 
Ownership, 

Ituilding ill wlii<*h gaming allegedly occurred, stat¬ 
ing in Indictment, 88 117, 121 
<\ni<!ncting game, ep*., ii<*eesHity, 8 106 
Kvidence, KUlllclency, 8 127, p. 184 
Ktn'ping gaming lionse, etc., ne<»esalty, 8 101 
Pangultainl, offensis 8 106, n. SO 
Pari delU'lo, an«w(»r pleading defenae, sufficiency, § 57 
Parbmutnel, 

Hanking game, 8 1, p. 38, nn. 45, 46 
Hn*akage, aimanit, «mstruction of statutes, § 41 
<*oiisf itutloiiiil amendment, effect, § 2, p, 77 
Definition. 8 h PP. 47, <16 

Dlstribiiiltm of inhiI pursuant to original decision 
as to winner, 8 

Kor«*lgn stute.s, IsdUng on races In, offense, 8 06, 
p. 161. n. 0 

<fiime of ciiiUKH?, 8 1* P. 65, n. 19 
l^egality, cff«*<‘t of statute cremating Htate Uacing 
< Nunmission, 8 8<i, p, 147, n. 41 
H«?covery of winnings, nature of remedy, 8 48 
lte}M*al of law r<datlng to, effe<*t on racing <*on- 
tract, I 26 

Btatutes |H*riiiitting, validity, 8 2, p. 74 
Ticket, ne<*c^lty of presentation. 8 *i9 
Validity, beta on ra<‘es, 8 8, nn. 66,68 


Pari-mutuel gambling, § 1, p. 52, n. 37 
Particeps criminis, 

Broker, § 43 

Speculative transactions, § 45, n. 31 
Defense to action to recover money or property 
lost, § 40 

Parties, 

Actions for penalties, § 74 
Civil actions, § 54 
Partnership, 

Accounting, gambling business, § 46, n. 46 
Recovery of property lost, parties plaintiff, § 54 
Trial court’s failure to define, instruction on lia¬ 
bility of codefendants, § 66, n. 55 
Payment, 

Contingent payment for property sold as consti¬ 
tuting wager, § 88 
Defense, § 40 

Mistake, right of recovery, § 35 

Overpayment in speculative transaction, § 44 
Penalties, §§ 70-79, pp. 126-141 

Actions, limitation statute governing actions for 
money or property lost, 8 53 
Possession of devices as misdemeanors, effect of 
provisions for penalty, § 81 
Validity of statutes imposing, § 2, p. 74 
Penitentiary, imprisonment, § 132, n. 80 
Permit, definition, § 1, p. 55; § 120, n. 19 
Permitting use of house or place, 

Control or management, § 09 
Criminal offense, § 90 

Gambling, necessary element of offense, § 94 
Indictment or information, § 118 
Infrequent use, sufficiency, § 102 
Knowledge of unlawful use, § lOO 
Nature of place, materiality, § 91 
Ownership, § 101 
Purpose, 5 98 
Stakes, natuix', § 95 
Venue, allegations in indictment, S 118 
Persons entitled to, 

Recover money or property lost, § 38 
Hot up illegality as defense, § 49 
Sue to recover money or property lost, J 71 
Persons liable, 

Criminal offenses, § 8,3 
Recovery of money or property lost, § 38 
Petition, civil actions, § 56 

Philippine Islands, cockfighting as offense, § 86, p. 
148 

Phonographs, automatic, 

flame as excluding, § 1, p. 34, n. 1 
Mechanical game or device, g 1, p. 72, n, 30 
Pico, 

Criminal offense, § 80, p. 160 
<lambliug device, § 1, p. 64, n. 28 
Kono similar, 8 1* P- 41 
Pig<»on hole, 

Bagatelle synonymous, § 1, p. 38 
Criminal offense, g 80, p. 150 
Game of chance, g 1, p. 36, n. 19 
TahUs gaming table, g 1, p. 65, n. :I5 
Piker, definition, g 1, p. 57 
Pin pool, 

Billiards distinguished, g 1, p. 39 
Criminal offense, g 86, p. 150 
^ Definition, g 1, p. 42 
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Pill i>ool—Continued, 

Game of chance, § 1, p. 36, ii. 

Pool defined, § 1, p. 48 
Pinball machines, 

Description, § 1, p. 66 

Gambling devices, § 1, p. 63; § 78. p. 133 
Games of chance, § 1, p. 30, n. 19 
Skill or chance as affecting criminal liability, § 
96, p. 160, n. 2 

Place of public resort, definition, § 1, p. 59 
1*1 aces, 

Indictment for gaming at prohibited place, § 117 
Inviting persons to visit gaming place, § 108 
Playing or betting in certain places as offense, § 
89 

Public resort, gaming prohibited, § 89 
Plaintiffs, § 54 
Play, definition, § 1, p. 55 
Players, 

Criminal liability, § 83 

Names, alleging in indictment, §§ 113, 117, 118, 
121 

Playing, 

Gaming distinguished, § 1, p. 54 
Shooting synonymous, § 1, pp. 55, 56 
Playing game. 

Indictment or Information, § 117 
Offense, § 106 

Playing numbers, criminal oflFense, § 86, p. 150 
Plaza B, § 1, p. 43 
Plaza 7, § 1, p. 43 
Plea, 

Actions for penalties, § 75 
Civil actions, § 57 

Guilty plea in proceeding to forfeit vending ma¬ 
chine, effect as evidence concerning building, 
§ 79, p. 141 
Pleading, 

Actions for penalties, § 75 
Civil actions, §§ 55-59 

Proceedings for confiscation of gambling devices, 
§ 79, p. 140 

pledge. 

Validity of pledge in consideration of cancella¬ 
tion of check for gambling debt, § 21, n. 92; 
S 24, n, 14 

Wager compared, § 1, p. 46 
Plucking matches, criminal offense, § 86, p, 150 
Pocket billiards, pool synonymous, g 1, p. 42 
Poker, 

Banking game, § 1, p. 38, nn. 45, 46 
Criminal offense, § 86, p. 147 

Statutes prohibiting conducting, etc., g 106, n. 
80 

Definition, § 1, p. 41 

Gambling, § 1, p. 52, n. 37 

Game of chance, etc., g 1, p. 35, nn, 19, 24 

Kitty defined, g 1, p, 46 

Owner or oc*cupaiit of house permitting playing, 
offense, g 96, p. 158 
Table, 

Definition, g 1, p. 66 
Gaming table, g 1, p. 65, nn. 34, 35 
Police power, § 2, p. 73 

Destruction of gambling apparatus, g 79, p. 137 
Summary seizure of property, 3 78, p. 130 


Policy, 

Book as indicating duplicates of policy tickets. § 
1, p. 61, n. 86 

Criminal offense, § 86, p. 150 
Description, § 1, p. 41 
Statutes, validity, g 2, p. 73 
Pool, 

Billiards distinguished, § 1, p. 39 
Criminal offense, § 86, p. 1»50 
Definition, § 1, pp. 42, 47 
Game of chancre, § 1, p. 36, n. 19 
Snooker similar, § 1, p. 42 
Pool hall. 

Operation prohibited, necessity of gain, § 98, n. 
28 

Posting signs forbidding gambling, effect, g 100 
Pool room, 

Definition, § 1, p. 59 
Playing or betting, offense, § 89 
Sale to club, evasion of statute, § 96, p. 157, n. 87 
Statutes, validity, § 2, p. 73 
Pool seller, definition, § 1, p. 57 
Pool selling, 

Bookmaking distinguished, § 1, p. 54 
Criminal offense, § 86, p. 147 
Definition, § 1, p. 55 

Horse races, gaming statute as prohibiting, § 8, n. 
64 

Keeping gaming house, offense, g 96, p. 161 
Keeping of gaming tahh*, g 1, p. 65 
Seizure iHiuipment, g 78, p. 134, n. 71 
Statutes, validity, g 2, p. 73 
Wagers, § 1, p. 44, nn. 35, 36 
Pool table, 

Billiard table as including, g 1, p, 61, n. 87 
Definition, g 1, p. 66 
Gambling device, g 1, p. 65, n. 28 
Gaming table, g 1, p. 65, n. ,34 
Miniature table In drugstore, offense, $ 96, p. 157, 
n. 87 

Pool ticket, definition, § 1, p. 66 
Possc'sslon, 

Kviden(*e of betting odds with Intent to publish, 
g 111 

Gambling implements, validity of statutes, § 2, p. 
73 

1 * 0 1, definition, § 1, p. 48 

Preferen<*o, option synonymous, g 1, p. 70 

Premium, 

Bet distinguished, g 1, p. 45 
(Contest, wager, g 1, p. 44, xi. 36; g 1, p. 48 
Definition, 11, p. 48 
<5ambllng statutes, applicability, g 88 
Offering, validity, g 5 
Wager compared, g 1, p. 46 
Wager within criminal statutes, g 88 
l*resumptlonH, 

Civil actions, g 61 
Criminal cases, g 125 
Foreign law, g 4 

Status of money on defendant*8 person, g 79, p. 
141, n. 58 

Prevailing uixm another to visit gaming place, g 168 
l*rhna facie case, iUegallty of transaction, g 63 
Principal and agent, 

Bets received by ag^t, status as party to con¬ 
tract, g 110, XL 7 
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Principal and agent—(>)ntinned, 

Broker, nature of relation with customer, § 43 
Criminal liability of agents, § 83 
Fact of agency as question for jury, § 129, n. 51 
Notice to agent of proceedings for destruction of 
gambling devices, § 79, p. 140 
Recovery of money bet and lost by agent, agent 
as plaintilT, $ 54 

Repudiation of gaming contract, authority of 
agent, H 31 ^ 

Return of proi)erty seized, petition by person 
conducting gambling place through agent, § 
79, p. 139 

Rights and lialnlitios in connection with gambling 
transactions, § 33 

Private Innise, common gaming house, § 92 
Private residence, 

rieniiitioii, § 1. p. 59 
Gaming statutes, exception, § 89 
Imii<dnient, negativing status of gaming place as, 
8 121 

Public place, 8 1, p. Ot) 

Prize, 

(V)ntest, wager, $ 1, p. 44, n. 3G; 8 It p. 48 
J^dlnition, 8 1, p. 48 
Gamldiug statutes, applicability, 8 
flaming for, ofIVnse, 8 
NtK'cssity, criminal olTense, 8 8^1 
Offering, validity, § 5 

Offering to winner of game, gambling, J 1, p. 52, 
n. 38 

Hclieme to stimulate trade, gamlding device, 8 9(>, 
p. 158, n. IK) 

Wager within criminal statutes, 8 88 
Prizetlghts, 

Oriminul offense, 8 8C, p. 159 
Rtakeiioldlng, offense, { 110, n. 6 
Prohabli* causi*, 

Certification of us barring damage action against 
ofibvrs s<»izing pnqs'rty, 8 7J). p. 141 
8earclun4 and Kelzur4»H, 8 78, p. 129 
Process, failure to serve some of def<*iuiantH, 
of parties, 8 94 
Judgment, 8 
Professional gandder, 

Answer utta<*klng plalntlfTs character as, sutli- 
<*l4qiey as pleatling dt^fense of pari <l(,di<*to, 8 
57 

Crliiilnul statut4*8 dir(*cted primarily at, S P* 
158 

Dtdlidtlon, 8 1. P. 5H; § m nn. 1, 2 
Kvidiutce, udinlssihility, 8 129, n. 29 
Right ti> riHNPver I<iss«*s, 5 8H 
ProsiK^utlon and punishment, 88 112-132, pp. 197-187 
Public, gaming house oism to, nectsssity, 8 ^^2 
Public hciUKO, 

Ikdinltion, 8 t, p. 59 
Gaming pmldblted, 8 89 
Public oftlce, dlH<|uaUfit*ation as punlshiuent, 8 
Public pla<*e, 

AUegutloiiH In iiuHctnu^nt, 8 117 
Dettnitlon, 8 h P* . 

<hinting prohibited, 8 ^ 

Public policy, 

CourPs asalHtiiig plaintiff in investigating details 
incidental to gambling, | 30, n. 53 


Public policy—Continued, 

Election bets, § 7 

Recovery by winner, 8 39 
Law governing validity of contracts, 8 4 
Legalizing gaming, § 2, p. 75 
Public resort, place, definition, § 1, p. 59 
Publication, gambling information, validity of stat¬ 
utes, § 2, p. 73 
Puiichl)oards, 

Evidence relating to gambling devices, admissi¬ 
bility, § 62, II. 91 

Gambling devices, § 1, p. 64, n. 28; § 78, p. 133, n. 
69; 8 96, p. 157, n. 88 

Manufacture, sale, etc., criminal statutes, 8 ^05 
Seller’s right to recover pidce, 8 2Q, n. 88 
Punishment, § 132 
Piii*se, 

Bet distinguished, 8 1, P- *45 

Contest, wager, § 1, p. 44, n. 36; 5 If P- 48 

Definition, § 1, p. 48 

Gambling statutes, applicability, § 88 

Offering, validity, § 5 

Wager compared, § 1, p. 46 

Wager within criminal statutes, § 88 

Put, 

Definition, § 1, p. 70 
Validity, § 10 

Puzzles, game distinguished, 8 1, P- 35 
Pyramids, definition, § 1, p, 39 
Questions for jury. 

Civil actions, 8 05 
Criminal cases, § 129 

Punishment, degree, 8 132 
Qui tam action. 

Parties, 8 74 

Recovery of penalties, § 73 

Plea of action on, propriety, § T5 
Quoits, game of chance, § 1, p. 36, n. 19 
Ra<‘c field. 

Definition, 8 1, P. 00 
Playing or betting, offense, § 89 
Races, 

Betting, 

Charter for race course as legalizing, § 50, 
n. 03 

Criminal offense, § 86, p. 146, n. 28; 8 80, p. 
147 

Validity, § 8 

Bookmaker placing bets, gambling, § 1, p. 52, n. 
37 

Contracts, promotion, validity, § 20 
Foreign states. 

Keeping placje for bookmaking, etc., § 90, p. 
161 

Re<*elving b(‘ts on races in, offense, § 110, n. 6 
Furnishing racing news. 

Kookmaking establishments by telephone, aid¬ 
ing and abetting, § 83 
Offense. § 111 

Game as including or as distinguished from, 8 
p, 34, n. 1; 8 1, p. 35 
Purse, etc., racing for as gaming, § 88 
Hatlle, 

Criminal offense, § 86, pp. 147,150 
Definition, § 1, pp. 42, 55 
Game of chance, 8 1» P* 36, n. 19 
Keno as resembling, $ 1, p. 41 
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Raffle—CJontinued, 

Turkey raffle, banking game, § 1, p. 38, n. 46 
Rake-off, definition, § 1, p. 48 
Ramps, criminal offense, § 86, p. 150 
RazzleAlazzle, banking game, § 1, p. 38, n. 45 
Real party in interest, party plaintiff, § 54 
Real property, conveyances for gaming consideration, 
validity, § 24 

Receipts, gaming consideration, surrender in equity, 

§ 46, n. 46 

Receivers, right to recover money or property lost by 
debtor, § 38 

Receiving money wagered, offense, § 110 
Indictment or information, § 123 
Recovery of money or property, §§ 35-41, pp. 101-107 
Actions, §§ 48-69, pp. 111-125 
Agent’s liability to principal, § 33 
Amount of recovery, § 41 
Before wager decided, § 36 
Burden of proof, § 61 
Cheating, effect, § 30 

Contracts in furtherance of gambling in general, 

§ 20 

Defenses to actions, § 49 

Exemption of board of trade, etc., from statutes 
allowing, validity, § 2, p. 74 
Fraud, effect, § 30 
Judgment, § 68 
Limitation of actions, § 53 

Loans in connection with gambling transactions, 
§§ 25-28 

Money seized by officers, § 78, pp. 136, 137 
Opposite party, recovery from, §§ 36, 38 
Peaceable recapture of money lost, loan by win¬ 
ner to loser on note, § 49, n. 88 
Penal statutes, § 71 

Seized property, in custodia legis, § 79, p. 130 
Speculative transactions, §§ 42, 44 
Stakeholder, recovery from, §§ 30, 39 
Amount, § 41 

Third pei^son owning property, § 40 

Statutes giving rights, 

Knforcemont in another jurisdiction, 5 4 
Validity, § 2, p. 74 

Subsequent acquisition by loser of money or 
property lost, effect, § 32 
Third persons. 

Recovery by, 8 40 
Recovery from, § 38 
Time to sue, § 53 

Redistributions, definition, § 1, p. 47 
Refreshments, playing for, offense, § 88 
Refund of winnings to loser, defense to action for 
penalty, § 72 
Release, § 49 

Religious corporations, game of chance at bazaar, of¬ 
fense, 8 96, p. 108, n. 00 

Renewal, obligations and securities for gambling con¬ 
sideration, validity, 121 
Repeal, statutes, 8 P- 77 

Pari-mutuel law, effect on racing contract, 8 20 
Taxing vending machines, implied repeal of gam¬ 
ing statute, 8 82, n. 74 
Replevin, f 48 
Reply, civil actions, i 5$ 


Repudiation, 

Gambling contract, notice of intention as prereq¬ 
uisite to defense of illegality, § 49 
Gaming contract or transaction, § 31 
Principal’s directions to agent entrusted with 
money for gambling, $ 33 
Speculative transaction, recovery of money or 
property, § 44 
Reputation, 

Associates of ^illeged professional gambler, admis¬ 
sibility of evidence, § 126, n. 29 
House of accused, admissibility of evidence, § 126, 
nn. 13, 21, 23 
Res judicata, 8 49 

Restaurants, playing or betting, offense, § 89 
Return of property seized, § 79, p. 138 

Replevin, recovery of property seized, 8 79, p. 130 
Return of seizure of property by otilcer, filing, § 79, p. 
149 

Revenue statutes, effect, § 2, pp. 75, 77 
' Review, civil actions, § 68 
Reward, 

Purse synonymous with reward or premium, 8 
p. 48 

Successive increases in reward offei^ed by shoot¬ 
ing gallery, offen.se, § 8(^ p. 159, n. 03 
Ringing off, out, or up, 

I^efinition, 8 1, P. 79 

Validity of contracts for future delivery, 8 12 

Rltz, 8 1, P. 43 
Rondo, 

Banking game, § 1, p. 38, nn. 45, 46 
Criminal offense, § 86, p. 150 ^ 

Definition, 8 1, p. 42 
Gambling device, § 1, p. 65, n. 28 
Gjime of chance, 8 1, p. 36, il 19 
Table, gaming table, 8 li P» 65, n. 34 
Rooms, 

Gambling house as including single room, 8 1, P. 
58, n. 43 

Gaming statutes, appllcalfility, 8 89 
Keeping for either of spt«*ilkKi pur|)OBes, single 
offense, 8 193 

Public nature of rooms in public house, 8 1* P* 60 
Ship included in word “nsjm,” 8 198, n. 07 
Rouge et noir, criminal offense, 8 p. 150 
. Roulette, 

Banking game, 8 L p. 38, n. 45 
Definition. 8 1, P- 42 
Game of chance, 8 li P- 36, n, 19 
Kono distinguished, 8 1» P. 41 
Sale, 

Bill of sale of goods last at gaming, validity, 8 24 
Destroyed devices as junk, authority of court, 8 
79, p. 138 

Gambling devices, recovery of price, 8 20 
Gaming devices, offense, 8 105 
Goods for future delivery. 

Applicability of criminal statutes, 8 86, p. 149 
Gambling, 8 It P* 92, n. 37 
Statutes validating certain contracts, validi¬ 
ty. 8 2, p. 74 
Validity, § 9, pp. 83-87 
Wagering contract, 8 1# P- 51, n. 24 
Loser purchasing property lost, rights of winner,, 
§32 
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Sale—Continued, 

On call, 

Delivery on execution of contract, validity, § 
9, p. 85, n. 79 

Sale for future delivery distinguished, § 1, p. 
OS 

Payment contingent on certain event as illegal 
wager, § 88 

Payment of price, agreements between buyers, 
validity, § 20 

Resale before maturity of contract for future de¬ 
livery, validity, § 13 
Short, 

I>cfinition, § 1, p. 71 
Validity, § 14 

Wagers in form of, validity, § 19 
With right to repurchase, option distinguished, § 
1. p. fO 

Saloon, delluition, 5 1, p. G1 
Scalp, definition, § 1, p. 71 

School fund, money found in gambling devices, § 78, 
p. 137, n. G 

Soari*hos and seizures, § 78, pp. 128-137 

Retting slips seized, admissibility, § 126, n. 12 
Disposition of property seized, j 79, pp. 137-141 
Securities, 

Rrol«*r*s servi<‘es or advances, validity, 5 45 
dlstlngnislied, S 3, ii. 14 
(Gambling considerations, validity, 5 21 
I^oans in <*onne<'tl<m with gambling transactions, 
validity, SS 26-28 
Senate poktM*, 8 p. 41 
Senten<*e and punishment, 5 3132 
Separate offenst»s, 8 34 

Retting on gainlillng device, S 86. p. 149 
KiH*ping, et<*., of ta!>les or devices, % 103 
Variance lietweon allegations and proof, § 124 
Set-off, 

iH^flnUlon, 8 1, p. 71 

Losses by professional gambler, right to set off 
against, customer, § 41 
Ringing off, etc., § P- 71 
Stakeht»i<ier, $ 51 

Vulldlty of contracts for future delivery, $ 12 
W'inner^H riglit to set-off winnings against valid 
claim of loser, § 38 
Set up, delinltlon, 5 1, p. 55 

Setting up devlws, eta KiKjpIng, setting up or ex¬ 
hibiting taldoK or devices, ante 
Settling dlfferenccK, 

IhMinltlon, 8 1, p. 71 

Intent in speculative transactions, 8 17 
Validity <»f contracts for future delivery, 8 12 
Several counts, Instructions as to each, 8 130 
Sheriffs, wmrclj without warrant, authority of depu- 
tlw, 178, p. 130, XU 37 

Shl|)K, **roum" and '^building*’ as including, § 108, m 
97 

Shoot, definition, 11, p. 56 

Shooting, playing synonymous, 8 1* PP* 35,56 

Shooting galleries, 

Game for money as including certain game, 8 1> P* 
72. n. 30 

Successive increases in reward offered, offense, § 
86, p. 150, n. 93 

Shooting games, games of chance, 8 1> P* 36, n. 19 
Shooting matches, criminal offense, S 80, p. 150 


Short, definition, § 1, p. 71 
Short sale, validity, § 14 
Shuffle board, 

Giunbling device, § 1, p. 65, n. 28 
Game of chance, § 1, p. 36, n. 19 
Six wheel, gambling device, § 1, p. 65, n. 28 
Skill, games, definitions, § 1, p. 36 
Skill ball, § 1, p. 43 
Skin, definition, | 1, p* 42 
Slot machines, 

Banking games, § 1, p. 38, n. 45 
Club dues, liability, effect of presence of ma¬ 
chines, § 3, n. 25 
Criminal offenses, 

Manufacture, sale, etc., § 105 

Possession, operation, etc., § 96, pp. 158-161 

Punishment, § 132, n. 80 

Dealers in, possession or ownership as offense, 8 
94, n. 75 

Definition, § 1, p. 66 
Free games, 

Gambling devices, § 95, n. 80 
Readily convertible machines, § 96, p. 159, 
n. 1 

Gambling, § 1, p. 52, n. 37 
Gambling devices, § 1, p. 63 

Seizure and confiscation, § 78, pp. 130-135 
Games of skill, § 1, p. 36, nn. 10. 23 
Indictment or Infoi-mation, § 120, nn. 9, 22 
Intent, immateriality in prosecution for keeping, 
§ 94, n. 75 

Licenses, § 96, p. 159, n. 99 

Admissibility of evidence, § 126, n. 27 
Effect, § 82 

Money deposited, seizure, § 78, p. 137 
Pei-mitting on premises, offense, § 01, n. 64 
Question for jury, exhibiting and controlling, § 
129, n. 51 

Statutes, validity, § 2, p. 73 
Snooker, definition, § 1, p. 42 
Snooker’s halls or parlors, § 1, p. 73, n. 30 
Soliciting persons to visit gaming place, § 108 
Sound equipment, gambling device, § 78, p. 135, n. 85 
Spectators, 

Criminal liability, § 83 

Visiting or frequenting gaming houses, § 107 
Speculation, gambling distinguished, § 1, p. 63 
Speculative transactions, 

Burden of proof, 8 61 

Contract for future delivery of goods, gambling 
device, § 1, p. CD. n. 29 
Corners, validity, § 15 

Definition of terms relating to, $ 1, pp. 07-72 
Evidence, admissibility, § 62 
Gambling distinguished, § 1, p. 53 
Hedging, validity, § 16 
Intent, 

Admlssihiilty of evidence, § 62 
Burden of proof, § 61 
Circumstances showing, 8 17 
Dealings in futures, § 9, p. 86 
Margins, validity, § 11 
Options, validity, § 10 

Pleading illegality as defense to note, 8 57 
Presumption of validity, § 61 
Recovery of commissions or advances, § 45 
Recovery of money or property, 8$ 42, 44 
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Speculative transactions—Continued, 

Right of action based on, § 42 
Ringing out, validity, § 12 
Sale and resale, validity, § 13 
Set-off, validity, § 12 
Settling differences, validity, § 12 
Short sales, validity, § 14 
Validity, §§ 9-17, pp. 83-92 
Wagering contracts, § 1, p. 48 
Wagers, § 1, p. 44, n. 35 
Spread eagle. 

Definition, § 1, p. 72 
Validity, § 10 
Stake, 

Definition, § 1, pp, 49, 56 

Mutual stake or wager, definition, § 1, p. 47 

Nature, 

Alleging in indictment, § 120 
Offense of keeping gaming house, etc., § 05 
Offense of playing game, § 106 
Pool distinguished, § 1, p. 48 
Wager compared, § 1, p. 46 
Stakeholder, 

Actions against, §§ 48-69, pp. 111-125 
Brolcer, status as, § 43 
(contracts to indemnify, validity, § 20 
Criminal liability, 1110 
Decision as to winner, § 39 
Defenses in actions against, § 51 
Definition, § 1, p. 57 
Equitable relief against, § 47 
Expenses, right of set-off, § 51 
Forfeitures, § 71 

Illegality of contract, right to set up as defense, 
§51 

Indictment or information, § 123 
Injunction against, necessary allegations in l)ill, 
§ 56, n. 50 

Interest, liability to loser, § 41 
Parties to actions against, § 54 
Recovery of money or property from, §§ 36, 39 
Amount, § 41 

Third person owning property, § 40 
Repeal of misdemeanor statute, validity, § 2, p, 
74 

Retention or return of stakes, § 36 
Revocation of authority, § 39 
Set-off, § 51 
Time to sue, § 53 
State, 

Forfeiture of px*operty deposited with stakehold¬ 
er, § 71 

Qui tarn action for penalties, parties, j} 74 
Recovery of money or property lost, right to sue 
for loser’s wife and children, § 38 
Share of amount recovered from winner, § 71 
State treasurer, disposition of money in seized device.s, 
§ 78, p. 137 

Statutes, § 2, pp. 73-78 

Charging offense in language of, § 112 

Description of game or device, §§ 114, 116 
Permitting use of house or placx', § 118. 
Rei^al, statute taxing vending machines, implied 
repeal of gaming statute, § 82, n. 74 

of gambling devices, pmpose, § 78, p. 130 
VlolsMott^ of several statutes, effect, j 103 


Stock clock, 

Definition, § 1, p. 66 
Gambling device, § 1, p. 65, n. 28 
Stock exchange. 

Exemption from statutes allowing recovery of 
amount lost, validity, § 2, p. 74 
Usual method of doing business, admissibility of 
evidence, § 62 

Stock tickers, gambling devices, § 1, p. 65, n. 29 
Stop order, definition, § 1, p. 71 

Storage, slot machines witlidrawn from use, effect on 
right to destroy, § 78, p. 133, n. 69 
Straddle, 

Call compared, § 1, p. 68 
Definition, § 1, p. 72 
Validity, § 10 
Straight poker, § 1, p. 41 
Stud poker, § 1, p. 41 

Gambling, playing for money, § 1, p. 52, n. 37 
Game of chance, etc., § 1, p. 36, nn. 19, 24 
Suffer, permit synonymous, § 1, r>. 55 
Summary proceedings, seizure and destrucition of ap¬ 
paratus, § 79, p. 140 

Summary seizure of pror>orty, § 78, p. 130 
Supplies, furnishing in furtherance of gambling, re¬ 
covery, § 20 
Table, 

Agreement for loser to pay ft'es for use, offense, § 
88 

Bank distinguished, § 1, p. 39 
Betting on gaming tables as offense, § 86, p. 149 
Confiscation, nature of use as afTcictiiig, § 78, p. 
134, n. 71. 

Criminal statutes, applicability, 8 96, p. 158 
Definition of gaming table, § 1. p. 65 
Faro, gximing table, 8 P- n. 34 
Gaming house and gaming table synonymous, § 1, 
1). 58 

Keeping, st'tting up or exhibiting tables or de- 
vims, ante 

Playing for foes for use, specdos of gaming, 8 95 
Retxirn of tables seized in gumhiing place, 8 79, p. 
139, n. 23 

Turkey raffle as banking or table game, $ 3., p. 
38, n. 45 

Take off, definition, 8 li P* 49 
Take out, definition, § 1, p. 49 
Tango, 

Criminal offense, 8 86, p. 151 
Description, 8 P- 43 
Tantan, 

Criminal offense, 8 86, p. 151 
Definition, 8 It p. 43 
Game of chaxM*<;, § 1» p. 3<i, n. 19 
Taverns, 

Playing or betting, offense, § 89 
Public house as similar, 8 1. p. 69 
Tax commission, licensing of machines, forfeiture 
statutes, 8 78, p. 135 
Taxes, 

Excise on cotton, effect of nonpayment, 8 63, n. 
34 

Games, etc., effect as regarils crtmliml liability, § 
82 

Placing gambling devices on assessment roll, effect 
on coxitraband character, 8 79, p. 138 
Privilege tax, slot machines, admijssibillty of evi¬ 
dence of payment, 8 ^26, n. 27 
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Teji, criminal offense, § SG, p. 151 
Telegraph companies, indictment for receiving mes¬ 
sage from person dealing in futures, § 112 
Telephone facilities, 

Furnishing to gaining house as aiding or abetting, 
§S3 

Gambling house, right of seizure, § 78, p. 335, n. 

Transmitting information about race, indictment, 

§ 112, n. 12 
Teletype ma<*hines. 

Gambling devices, § 1, p. 65, n. 29 
Seizure as gaming device, etc., § 78, p. 135, n. 
79 

Ten pin alley, gambling device, § 1, p. G5. n. 28 
Ten pins, 

Gambling devices, § 3, p. <>5, n. 29 
Chime of chance, 8 P- 3«, ii. 10 
I'heaters, 

Hank night. 

Gambling, 5 3, p. 52, n. 37 
Gamiillng dtjvice, 8 3i P« 62, n. 10 
Distribution of cards for playing <‘ertaln game, 
ofTonse, 8 66, ]). 35S, n. 90 
Drawing for automobile, wag(‘rlng contract, 8 
p. 50,11. 21 

Thimble, criminal oITcmisis 8 !>• 151 

Thlmliles and halls, tlednltlon, § 1, p. 43 
Thing of value, $ I, p, 72 
Dellnlthm, 8 95, n. 80 
Tliird persons, 

.IurlH<n<!tloii of action against winner. 8 52 

machines mi premises, offense, 8 06, p. 

ir»i>, n. 1 

iiiwvery of numey or property lost, 8§ '<'1 

Parties plaiutifT, 88 ^9, 5-3 
Uight to s«‘|. up Hlegallty, 8 34 
Time to sue, recovery of peuaiMes, 88 73, 73 

'riiree-cuni niotiHs 

Definition, 8 3, p. 43 
tJame of skill. 8 3. p. 36, n. 23 
Tickets, parlinufmd betting, iie<*esslty of pnssmita- 
tloi:. 8 311 
'I’lim* to sue. 

Glvll actions, 8 53 

Plcmliitg Ilefeiise. 8 57 ^ 

Third |M*rsoii*s action to re<*over i>«»nalth*s, 88 
73 

Tivoli, tijigntelle synoiiyiiioiiM, 8 1, P. 

Tok<*iis, tilings of value, 8 95, n. 80 
Tort action for ri*covery of |M»naliles, 8 73 
Totalizator, 8 1, p. 62 
IVtlnltlon, 8 3, p. 66 

^'railing slitinp scheims gambling, 8 3, P- 52, n. JW 
Trunsmlttlng money out of state for wag4‘rs. offense. 

8 86, p, 148 
Treble dnmagi*s. 8 73 

Tn^spuss, sherltr removing slot ma<liluu.s cotitalnlng 
money, I 78. p. 337, n. 97 
Trltii, 

Actions for |M*mi!ll<*s, 8 77 
Civil actions, ii 64-<t7 
tCriminal cases, 88 128" 131 
Trover, action of, 8 48 
Turf exchange. 

Detiiiition, 8 1, p. 63 

Pool room synonymous, 8 P« 50 


Turkey raffle, banking game, 8 1, p. 3S, n. 45 
Twenty-six, criminal offense, § 86, p. 151 
Validity, 

Gambling contracts and transactions, §§ 3-28, pp. 
78-98 

Presumption, 8 61 
Statutes, § 2, p. 73 

Valuable thing, phrase construed, 8 1, p. 72 
Variance between allegations and proof, 

Civil actions, § 59 
Criminal cases, § 124 
Vend, definition, § 82, n. 74 
Vending machines, 

Gaming statutes, inapplicability to bona fide ma¬ 
chines, § 96, p. 160 

Return of seized machines, § 79, p. 139 
Tax statute as impliedly repealing gaming stat¬ 
ute, § 82, n. 74 

Venue, 

Actions for penalties, § 73 
Ncc*ossity of proof, 8 124 

Permitting use of house or place, allegations in 
indictment, § 138 

Renting house or place, allegations in indictment, 
§139 

Verdict, 

Act ions for penalties, § 77 
Civil actions, § 67 
Criminal cases, § 331 

Vingt <‘t un, blackjack synonymous, § 3, p. 30 
'Visibility, gambling, from outside, offense of keeping 
common gaming house, 8 92 
Visiting gambling houses, 

Indictment or information, 8 322 
Offenses 8 307 

Voting, disqualification, ptinishment for offenses, 8 
332 

WagiM’lng, gaming distinguished, § 3, p. 54 
Wagering contracts, definition, § 1, p. 48 
Wagers, 

Amount, 

Alh'ging in indictment, 88 136, 317 
OrUulual lialdlity as afftK-tcd by, § 88 
Bets synonymous, § 1, p. 45 
<!riininal (»ffens(*, element, 88 ^^4, 88 
Definitions, § 1, PP- 4,3-46 

DeiMKsit <^f forfeits to Insure porforiuance of con- 
tnurt, 8 6 

Des<'ript!on In indictment, 88 316, 317 
Klectlon l«»ts, 

Gaming statutes, applicability, 8 86, p. 140 
Ibirtl^'s plaintiff in action against stakeholder, 
8 54 

Ret*overy l»y winner from stak(4iolder, 8 39 
IttH-overy of money or property lost, 8 38 
lOlectlon n‘sults, validity, 8 7 
Kvl<ic‘nee, weight and sutlh-lemy, § 127, p. 384 
Forftdtures, provision for to Insure i>t‘rformanc<» 
of contract, validity, 8 6 

Gamble syiuaiynious with bet and wager, § 98, n. 
18 

<Jame distinguished, § 1, p. 35 
Horse races, 

Game us Including, § 1, p. 34, n. 1 

Game of chance as Inchidlng l>otting by dt‘- 
viHS 8 3* !>• *35, n. 19 

Mutual stake or wager, deiinitUm, 8 P- 47 
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Wagers—Contlnned, 

Note payable on happening of uncertain event, 
validity, § 18 

Premium distinguished, § 1, p. 48 
Purchase of options not deemed gaming or bet¬ 
ting, § 1, p. 70 

Purse distinguished, § 1, p. 48 
Paces, validity, § 8 
Sale, wagers in form of validity, § 10 
Transactions constituting, § 1, p. 44, nn. 35, 
36 

Speculative transactions, generally, ante 
Validity, §§ 3-28, pp. 78-98 

Withdrawal, defense to criminal prosecution, § 81 
Waiver of defects in plaintiff’s pleading, § 56 


Warrants, 

Arrest, § 78, p. 129 

Searches and seizures, § 78, pp. 128-130 
Wash sale, definition, § 1, p. 72 
Wheel ’O, § 1, p. 43 
Wheel of fortune. 

Gambling device, § 1, p. 65, n. 28; § 1, p. 62, n. 2; 

§ 96, p. 158, n. 90 

Table, gaming table, § 1, p. 65, n. 34 
Whiffle board, § 1, p. 66, n. 42; § 1, p. 67 
Wholesalers, purchases for future delivery, criminal 
statutes inapplicable, § 86, p. 149 
Winner, definition, § 1, p. 57 
Witnesses, credibility, question for jury, § 65 
Oriminal cases, § 129 
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Abandonment, 

Contract, amount due, § 88 

Cost awarded to Rarnishoo, § 264, p. 522, n. 65 
Dismissal or discharge, grounds, § 271, pp. 540, 
541 

First writ by service of second writ, § 151 
Intervention l)y third person claimant after, § 
277, p. 555 

Issues hetw<»en several third party claimants af¬ 
fected, ^ 2S2 

Property garnished by garnishee, § 185, p. 414 
Custodian appoint4»d to preserve, § 193 
Third party claimant proceedings, f 280 
Abatement, 

Actions by pendency, § 100, pp. 421-427 
(larnishmeiit, 

CTommencemcnt of other actions, § 271, p. 
.541 

Di.ssolutloii of corporate garnishee, j! 271, p. 
512 

Prior suit ill dlflTerent state, § 190, pp. 425-427 
Plea In aiiateuautt, post 

Absent defendant, garnishCKVR right to impose defenses, 
$ VMl p. 432 

AKsolute debt, right to garnishment, § 87, p. 201 
Abuse of pro<*esa, 

Dismissal or <ns<»harge of writ, § 270, p. 537 
Form of action for dnmage.s for wrongful gar- 
nishimmt, $ 311, p. 608 

Issuing s«(*c<»s.slve writs to garnishee, § 151 
Power of <‘ourt to prevent, fi 10 
ITiKHmipiete service on defendant as, § 162 
Vacation of Judgment agaimst garnishee, § 256, p. 
fiOH. 

Acceptance. 

Assignment of properly, neijcssity of to defeat 
gariiisliment, 8 77, p. 276 
Trust, m cesslty to defeat garnishment, 8 S2 
Am'ptinl onler, 4»p<'ratioit as iussignment defeating 
garnishment, 8 77, p. 277 
Ac<‘ident, 

Fximslng garnishee’s failure to answer afr<K*tlng 
right to set aside default, 8 256, p. 511 
Obtaining Judgment against garnishee, cquituhle 
ndief, 8 259 

Setting aslth* ilefnult Judgment against garni.shee, 
8 256, p. nil 

Amaintiiig iiy garnishee, supplemental proceedings to 
reipiire, 8 2Ul* p. 514 

Accounts, assignment as affi^tlng right to garnish, § 
77, p, 27;i, «. 35 

AcernefI <*ash accumulations, life insurance company’s 
liability for as garnishnhie, § 110, p. 31B 
Acknowledgment or acceptance of service of writ by 
garnIsluHs 8 150, pp. 374, 375 
Acti<HlK, 

Atfe<*ted Ity pendency of garnishment, 8 150, pp. 
421-427 


Actions—Continued, 

Against garnishee. 

Determining question of indebtedness, § 251, 
p. 500 

Failure to answer or for giving false answers, 
§224 

Between plaintiff and garnishee as barring prior 
garnishment proceedings, § 100, p. 425 
Case for false statements in disclosure, § 224 
Claimant’s bond, § 308 

Diimages for wrongful garnishment, § 311, pp. 608- 
011 

Dissolution bonds, § 307, pp. 603-605 
Enforcing judgment against garnishee, § 262 
Garnisliment i>ond, § 302, pp. 593-598 
In which available, §§ 5-10, pp. 212-216 
Nature of garnishment as action by plaintiff 
against garnishee, § 2, p. 202 
Proceedings after garnishment as ground for dis¬ 
solution, § 271, p. 541 

Active trust, interest of beneficiary as subject, § 
76 

Actual ownership of property, necessity, § 71 
Additional, 

Answer of garnishee, § 221 
Judgment, § 251, p. 498 
Bond or security, § 147 
Interrogatorio.s, § 222 
Bemedy, authorization as, § 18 
Adequacy of legal remedy barring equitable relief in 
aid, § 193 

Administrators. Executors and adminl.strator.s, post 
Admissibility of evidence. Evidence, generally, post 
Admissions, 

Debt by payment to garnishee’s debtor, § 186. p. 
415, n. 48 

Discontinuance of motion to traverse answers, 8 
226, p. 470 

Failure to rc‘ply in intervention proceedings, 8 
287, p. 564 

Reply to denial of garnishee’s answer, § 226, p. 472, 
n. 18 

Third party claimant’s ownership, § 288, p. 507, 
n. 77 

Admissions i>y garnlshoo. 

Affecting right to intervene, § 277, p. 553 
Blmling on principal defendant, 8 223, p. 463, n. 
19 

Contravention of answer, 8 229 
Failure or refusal to answer, § 224 
Judgment on answer, §§ 251-253, pp. 407-502 
Huflielent to prove facts, § 2ii0, p. 479 
Third iwirty proceedings, 8 288, p. 668 
Advance payments, 

Garnishee after service of writ, § 186^ p. 417 
Salaries or wages, § 115 

I^ublic ofiicers or employees, § 116, p. 329 
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Advances under contract, amount due as subject to 
garnishment, § 8S 
Adversary proceeding, § 2, p. 203 
Adverse claimants. Third party claims, post 
Adverse interest in fund affecting right to be made 
party, § 137, p. 349 
Affidavits, 

Authority of corporate agent to answer or disclose, 
§ 211 

Claim as traverse of garnishee’s answer, § 287, p. 
565 

Contest as Impeaching garnishee’s answer, § 
231 

Controverting garnishee’s answer, S 226, pp. 470, 
471 

Default judgment against garnishee, § 254, p. 
505 

Defense supporting motion to vacate judgment, 
§ 256, p. 507, n. 35 

Disclosing debts and property of garnishee, § 
214 

Disclosure of matters not alleged in, § 200 
Dismissal or discharge of writ for failure to ftle, 
§ 270, p, 537 

Dismissal or quashal for defects, § 270, p. 537 
Dissolution bond, amount recoverable limited by 
statement in affidavit, § 304, p. 597 
Evidence in action for damages for wrongful 
garnishment, § 311, p. 610, n. 57 
Evidence in defendant’s cross-action for wrongful 
garnishment, § 312 

Evidence in third party proceedings, § 288, p. 
568 

Falsity as ground for dismissal or discharge of 
writ, §266; § 270, p, 537 

Falsity determined on motion to quash or dissolve, 
§ 265 
Illegality, 

Attacking garnishment proceedings, § 272, pp. 
542-545 

Attacking summary judgment on dissolution 
bond, § 306, p. 602 

Interposed to levy of execution on judgment 
against garnishee, § 261, p. 515 
Persons entitled to interpose, § 268, p. 53J1 
Quashing and dissolving writ or discharging 
garnishee, § 266 

Motion to quash or dissolve, proof of facts by 
affidavits, § 272, pp. 544, 545 
Nonliability, vacation of proceedings dependent 
on llling, § 265 

Proceedings to procure, §§ 140-144, pp, ;156- 
361 

Summons to garnishee accompanied with, § 
156, p. 377 

Third persons incorporated in answer of garnishee, 
§ 219, p, 458 

Wrongful garnishment, failure to furnish as, § 
310 

After acquli^d assets, garnishee’s right to set-off 
against, g 202, p. 439 

After acquired claims as subject to set-off by gar¬ 
nishee, § 203, p. 442 
.Agents, 

Affidavit of apprehension of loss made by, § 143, 
to procure made by, $ 140, p. 351 


Agents—Continued, 

Affidavit to procure writ to show authority, § 
143, p. 356 

Answer or disclosure, § 211 
Appearance for garnishee, § 171 
Bank deposits in name as subject, § 80, p. 283 
Bond for garnishment, § 146, p, 363 
Garnishee, liability as, § 30 
Garnishee process, liability, §§ 56-58 
Oral examination by agent of garnishee, § 216 
Payment of debt without knowledge of service of 
writ, § 186, p. 417 
Possession as sufficient, § 27 
Principal’s liability as garnishee, § 27 
Property held as subject to garnishment, § 76 
Service of process, § 150, p. 376 
Agents of law, exemption of persons holding as, §§ 44- 
55, pp. 244-256 

Agreed statement instead of disclosure, § 217 
Agreement for dissolution, § 271, p. 539 
Agricultural Adjustment Act, funds payable under as 
subject to garnishment, § 85, n. 49 
Aid of execution, judgment as direct basis of writ, § 
12, p. 217 
Alias writs, 

Attachment, amendment of writ to Include omitted 
alias writ, § 155, ii. 79 
Execution, effect, § 16 
Garnishee, § 151 

Ground for quashing, § 270, p. 538 
Aliens, right to remedy, § 20 
Alimony, 

Foreign attachment based on claim, § 10 
Issuance on judgment or d(>ciee, § 12, p. 219 
Liability, § 117 

Trust fund covering as subject to garnishment, § 
87, p. 291, n. 82 

Allowance of motion to interplead third i)erson claim¬ 
ants, § 278, p. 559 

Alternative allegations in affidavit for garnishment, § 
143, p. 360 

Alternative judgment in garnishment proceedings, § 
246, p. 404 
Aiuendnnait, 

Affidavit or rK>tition, § 140, pp. 352-353 

Curing variance l>etwoe!i amount stated and 
evidence, § 14,-J, p. 359 
Permitting proof, § 142 
Answer of garnIsluNs § 221 

(JonclnslveuosK, § 223, p. 402, n. 7 
Lien of garnishment coinnierxdiig from filing 
of amendment, § 181, p. 

Complaint to procure writ, 

New Ixmd after ameiulnjcnt, § 145 
Servic^e of writ on garnisliee after, § 156, p. 
375 

Garnishment bond, fi 147 
Judgment against garnishee, % 257 

IQciultahle relief precluded by renuvly of 
amendment, § 259 

Parties in pro<!CH*dlngs to prcM*ure, § 338 
Petition for setting aside judgment against gar- 
nislieis § 256, p. 507, n. 35 
Pleadings, 

I’remature answer by garnishee, § 210, p. 449 
Proceedings between plaintiff and principal 
defendant, § 194 
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Amendraont—Ooiitiuued, 

Plead I ngs—Conti lined, 

lte<iiiiriii^ new proeess to briiij? fjaniishee into 
court, § 122, iL 10 

Sureties on dissolution bond discharged by, 

s im 

Return of service of process on principal defend¬ 
ant, § 170 

Return of writ, summons or notice to garnishee, % 

K^O 

StatiniKuit of claim on intervention or interplead¬ 
er, Ji 2S7, pp. nOT), 5<}0 
Summons or writ to garnishee, 1155 
Traverse of garnishee’s answer, § 22r>, p. 472 
AlTcfeting JurlsiUction, $ 121 
Oirtninty alleged in ullldavit to procure, § 14.% 

p. 

Claim against defenibint stated in writ or notice 
to garnishiHs S 152, pp. ,‘170, 371 
Conditional Judgment against d(‘fanltiiig gar- 
nisiuHi, {| 255 

Contingent liability as aflTecting right to garnlsh- 
im lit, $ 87. p. 203 

Cxist awardfHl to garnishee, 204, pp. 522, 523 
I>fifanlt judgment against garnishee, 8 254, p. 
503 

I>i.ssolutioii bond, $ 274, p. 547 
rdubUlty, 8 301, pp. 507-4MK1 
Pinal judgment against garnish<HV, $ 2.55 
ihirnishee’s liability <letermiiu‘d in sein^ fa<*ins to 
enforce judguumt. 8 p. 510 
(Inrnishimmt IhiiuI, § 140, p, 

IndebtedneHs, c<meln8iv4*ness of judgment against 
garnish^', S p. 577 

JfmlgUMMit aguhwt garnlshw, 8 350; 8 351 p. 407 
Insuilbdem'y of answer, 8 353. p. 502 

due defendant as garntshnble, 8 177 
Anelllary udiniidHtrators, oxempllou from garnishee 
process, 8 52 
AneiUury pronn*<lings, 

Nature as, 8 2, p, 200 
Notice Iti defeitdant, § 102 
Proee.ss agaiimt principal defendant. 8 107 
Annexing lM«»ks and Ummuients to answer uf gar- 
nislHs*, 8 210, p. 458 
Annuities, claim as garnishable, 8 
Anoxiit)l<MiH imtnre, 8 I>« 303 

Answer, 

Dissolution iKutd, aetioii, 8 307. p. 005 
Potvign judgment um prot<‘<‘t{<ia to garnlKhee, 8 
203, p. 581 

Xnterrogattirles, 8 313, p. 453 

Scire faeliiH to enfor<*<‘ judgment against gar¬ 
nishee, 8 3in, pp. 518. 510 

Intervention or jnterpli?iul4?r of a<lv(*rse elaUnant, 
8 387. |i, 504 

PlalnllfT in third party pnK‘i.»edliigs, aim^iidintmt, 
i 287. p. 5110 

Title of gurnishiH* In pro|H‘rty garnistasl set up by, 
I 301 

Answt^r or disetosure by gariilsius^ 88 30H 324, fip. 

440-400 

Adiiilssloit hy failure to ripply In tltird party elaltii 
prociMHltngs, 8 3H7, p. 504 
Admissions of guriilshee or third pei'Hon in con¬ 
travention, I 320 
Apj»earunce, 8 171 


Answer or disclosure by garnishee—Continued, 

Attorney’.^ fees paid in pi*eparing as item of cost, 
§ 204, pp. 523, 524 

Burden of establishing falsity, § 228, p. 475 
Claim of third per.sons, § 204 
Claimant as l>ound by answer, § 287, pp. 504, 505 
Condition precedent to dismissal, § 265 
Conditional judgment against non-answering gar¬ 
nishee, § 255 

Contradiction of answers, § 231 
Adverse claimant, § 287, p. 505 
Costs, allowance for filing, § 204, p. .527 
County of residents as place for answering, § 134 
Declarations of garnishee or third person in con¬ 
travention, § 220 

Dismissal or discharge of garnishment by failure 
to take, § 271, p. 541 

Dissolution bond excusing answer, § 274, p. 540 
Evidence in scire facias to enfoi*ce judgment 
against garnishee. § 201, p. 518 
Evidence in third party proceedings, § 288, p. 
568 

Evidence of falsity of answer, § 2.30, pp. 470, 
480 

Evidence or disclosure as, § 231 
Excuse for failure to answer afP<K*tiiig right to set 
aside default, 8 250, pp. 511, 512 
Expenses incurred in answering as cost.s, § 204, 
p. 523 

Failure to answer raising presumption of indeht- 
ediH'ss. 8 228, p. 474 

False disclosure as grounds for vacating Judg¬ 
ment against garnishee, § 2.50, p. 50R 
Falsity of answer, evidemxi of, 8 230, pp. 479, 
480 

Findings require<l whore practice permits judg¬ 
ment on disclosure alone, 8 339 
^uniishablc character of property determinable 
at time, § 175, p. 392 
Impeachnumt, 8 231 
Interpleader, 

t'Jhiimants n(»t discloscytl, 8 278, p. 557 
Condition on disclosure, 8 278, p. 558 
l)<‘peiuliint upon sufilclency of dlsclosxire, 8 
278, p. 5.57 

Third party claimants conditioned on, 8 278, 
p. 5,59 

Intervention affected, 8 277, p. 553 
Judgment. 88 351-253. pp. 497-503 

Failure to answer, 88 2.54, 255, pp. .502-500 
Liens a<Mpilre(l aft<»r answer as Inferior to gar- 
nishntent lien, 8 183, p. 400 
Mistake in answer as ground for va<*nting judg¬ 
ment against gHruishee, 8 250, p. .508 
Motion by defmulant to discharge garnishee dis¬ 
closing no pro|un-ty. 8 208, p. 53;i 
Place of trial waived by filing, 8 3:10 
I^n'suniptlon from failure to aimwer, 8 228, p. 
474 

Jiiris<U<*tion, 8 134, n. 43 
Uea<lliig in evldenws 8 3.31 
Scire facias on conditional jmlgmont, $ 3.55 
Scln* facias to <‘nforce Judgment against gar¬ 
nishee. 8 201, p. 519 
Set-off, 8 363, pp. -143, 444 

Spwdy trial waived by full disclosure, 8 2.31, n. 

13 
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Answer or disclosure by garnishee—Continued, 

Striking out, post 

Time for answering stated in summons, § 152, p. 
371 

Traverse and issues thereon, § 226, pp. 467-473 
Vacation of default for failure to answer, excuse 
for failure, § 256, pp. 511, 512 
Waiver of objections. 

Affidavit, U 142, 144 
Bond, § 148 

Jurisdiction by filing, § 136 
Parties, § 13&, n. 5 

Return of writ, summons or notice, § 159 
Service of process or defects therein, § 157, 
pp. 378-380 
Writ, § 154 

Writ requiring answer, § 152, p. 371 
Anticipation of garnishment, advance payment of 
wages in, § 115 
Appeal, 

Amendment of answer of garnishee, review of rul¬ 
ing, § 221 

Continuance of garnishment proceeding on appeal 
from judgment in principal suit, § 234; § 244, 
p. 492 

Coats, review of allowance or disallowance, § 264, 
p. 529 

Costs on appeal, § 264, pp. 529, 530 
Dissolution bond preventing review of order dis¬ 
missing writ, § 274, p. 649, n. C2 
Garnishee from judgment for purpose of procur¬ 
ing protection, § 294, p. 583 
Intervention by third person claimant after ap¬ 
peal. § 277, p. 555 

Jurisdiction, raising first time on appeal, § 
129 

Legacy, right to garnish pending appeal from 
determination, § 112, n. 93 
Objections raised on appeal, § 42 

First time on appeal, § 199, p. 436 
Payment of judgment by garnishee pending appeal 
as discharging indebtedness, § 294, pp. 583, 
584 

Pendency, 

Abating subsequent action, § 190, p. 423 
Appeal as barring right, § 93 
Precluding suit by third person, § 100, p. 
425 

Plea of pendency of prior action, garnishee’s 
right to review, § 207 

Retention of fund or property i)ending, § 186, pp. 
419, 420 

Sureties on dissolution bond dischai*ged by failure 
to appeal, § 305 

Third party proceedings, § 290, p. 572 
Tort judgment, finality for garnishment purposes 
pending appeal, § 91 

Appearance in general, § 171 

Adverse claimant on interpleader of Intervention, 
S 284 

Condition of judgment against non-appearing gar¬ 
nishee, S 255 

Defects in service of garnishee summons or no¬ 
tice served on defendant, § 164 
Dismissal on nonappearance of plaintiff, in third 
party proceedings, $ 290, p. 572 


Appearance in general—Continued, 

Dismissal or discharge for failure to appear, § 
271, p. 541 

Garnishment proceedings as appearance in main 
action, § 131 

Judgment against garnishee on failure to appear, 
§§ 254, 255, pp. 502-505 
Service of scire facias, § 255 

Jurisdiction conferred by. 

Appearance by defendant in principal action, 
§130 

Appearance by garnishee, § 132 
Nature of proceeding as affe<*ted by, § 2, p. 205 
Notice to defendant waived by, § 162 
Principal defendant as requisite to jurisdiction, 

§ 123, n. 24 

Voluntary appearance by garnishee without serv¬ 
ice of writ, § 156, p. 374 
Waiver of objections in general, § 42 
- Affidavit by defendant, § 344 
Affidavit by garnishee, § 144 
Compliance with statute by failure of gar¬ 
nishee to appear. § 256, p. 510 
Notice to defendant, § 165 
Process by garnishee, § 357, pp. 378-380 
Return of writ, summons or notice to gar¬ 
nishee, § 159 

Venue by defendant, § 136 
Writ by garnishee, § 154 
Application, 

Default judgment against garnishee, § 254, pp. 
504, 505 

Discharge of garnished property on giving dis- 
sobition bond, § 274. p. 548 
Dissolution on bond, § 274, p. 546 
Funds, payment by a.s affreting right, $ 95 
Garnishee of debt due from defendant on debt due 
to defendant. § 203, p. 443 
Interpleader of third party claimant, § 279 
Setting aside default judgment, § 256, pp. 509- 
512 

Sotting aside execution on judgment against 
garnishee, § 261, p, 515 
Writ, affidavit as part, § 141 
Apprehension of loss, affidavit or petition alleging, § 
143, p. 356 

Argumiuit of counsel in third party procecnlings, § 
209 
Arrest, 

Exemption of property taken from person under, § 
44, p. 247 

Jwlgment against garnishee. $ 258 
Assignment, 

Abatement of garnishment In f<»<leral wmrt agaln.st 
assignee by pendency of suit In state court, § 
190, p. 427 

Abatement of garnishment on ground of pendency 
of action by assignee, 8 190, p. 425 
. Burden of proving tt.s.s!gnment prior to garnish¬ 
ment, § 228. p. 474; § 288, p. 566. n. 75 
Claim by defendant after service of garnish¬ 
ment, S 182, pp. 405, 406 
Claim, liability to garnishee process, § 70 
Disclosure by garnishee, S 204 
Disposition of garnished property by garnishee 
as assignee, f 188 
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i^ignment—Continued, 

Evidenc'o in third party proceedings, § 288, p. 
567 

Foreign judgment against garnishee, satisfaction 
as protecting garnishee against assignee, § 294, 
pp. 585, 5fS(J 

Garnishment as assigning funds to garnishor, § 
181, p. 402 

Garnishment as constructive assignment, § 173 
Interest, garnishee’s liahilily to, 

Assignee of claim, ^ ItSO, pp. 400, 401 
Defendant’s assignee, § 180, p. 400 1 

Intervention by assignee of defendant, § 277, p. 
554 

Joinder of assignees as garnishees, § 137, p. 
34S 

Judgimnit, 

Against garnishee operating as assignment, § 
293, pp. 574. 575 

Dissolution bond, enforcem(mt of right of ac¬ 
tion on hond by assignee, ^ 307, p. 604 
Garnishment pr(»<*tK'dings In name (►f assignee, 
i$ 1.37. p. 348 

l^eading assignment In action on dissolution 
Itrmd. § 307, I). 605 

Prt)tf»<'ti»)n of garnisliee against a.ssignee, § 
293, pp. 578, 579 

Liability to garnisiiment as affected, § 77, tip. 273- 
281 

Negotiable instruments after garnishment, ft 182, 
pp. 406. 107 

Notice ns ess^mtlnl to bar garnishment, 8 T7, p. 
279 

Sufll<4c*ncy. 8 79, p. 281 

Notice to garnl-shee, pleading lack of notice af- 
f^K'thig <lef(uise of payment of foreign judg- 
ment.S^Ol, p.nsn 

Xhiyiutmt <»f judgment by garnishee as prottH'tion, 
Against assignee, g 294, p. 5R3 
Garnish^* falling to di.s<‘loae a.sslgnment, 8 

291 , p. rm 

Pendency of garnishment action btirrlng a<*Uon by 
assignee. 8 190, pp. 424, 425 
Priority over garnishment, g 183, p. 408 
Qiinshat dismissal of gnn^isliment on ground 
of assigutmuit Is^fore garnishment, 8 -70, p. 
535 

Qm'stlon for jtiry In garnlslnnent proc<M?diug.s, 8 
237 

High! t»r assignees to renw^Iy, 821 
Buiiseipient action by assignee of ilefemiant barred 
by garnisiiment pitwvedlngs, 8 190, p, 423 
Test of asslgnaldllty In determining right to gar¬ 
nish, 8 97 

Title ut third rsu’stiii by assignment, garnishee’s 
duty to set up. 8 291 

Travers 4 ' of fa<4 of assignment dlH44o.sed by an¬ 
swer, g 226. p. 468 

Wnmgfnl gariilshim^iit action by assigiUH*, g 311, 
p. m) 

AsBlgnment for iKUietlr of crtnlitors. 

Assignor as party to garnlslnnent priK^cHKllngs, 
8 137, p. 349 

Intervention by assignee, 8 3277, p. 554 
Motion for discharge of garnlHitmeut made by 
assignee, § 268, p, 533 


Assignment for benefit of creditors—Continued, 

Motion to quash or discharge made after assign¬ 
ment by defendant, § 268, p. 532 
Situs determining effect, § 125, p. 339 
Assignment of judges, assignee as party to garnish¬ 
ment, § 137, p. 349, n. 93 
Associations, 

Funds, § 71, n. 60 

Petition or affidavit to procure writ, g 143, pp. 
355, 356 

Assumed debt, liability as garnishee, 8 US 
Assumed name, judgment, § 152, p. 369 
Assumpsit, claim subject to suit, 8 70 
Attachment, • 

Availability in aid, § 11 
Comparison with, 8 2, p. 205, n. 60 
Compelling garnishee to answer, § 224 
Dismissal of attachment as ground for quashing, 

8 271, p. 539 

Execution, 8 1, p. 200; § 2, p. 208 

Invalidity as dofonso l>y garni.«hee, § 199, p. 435 

Jurisdiction dependent upon validity, 8 122 

Nature as, g 1, j). 199; 8 2, p. 203 

Ih'ocee-dings in aid prior to issuance, § 17 

Bur judgment, § 1, p. 200 

Writ and writ to garnishee incori>or.qted in one 
process, 8 152, p. 368 

Attorney general, service of process on, § 156, p. 377 

Attormy in fact, 8 33 

Attorneys, 

Affidavit of apprehension of loss, g 143, p. 356 
Affidavit to procure, 8 140, p. 351 
Affidavit to procure writ to show authority, 8 
143, p. 35(i, iL 90 

Amendment of bond executed in name, 8 147, n. I 
Appearance as waiver of service of process on 
atttirney, § 157, p. 379 
Appearance for garmshoe, 8 171 
Bond, 

iH^fect cun*d by verdict, g 148, n. 19 
Objection to, g 148, n. 16 
<Uient’s funds, g 47 

(’i)rp()rate attorney’s power to an.swer, 8 211 
Garnlslnnent procH'ss is.sut*d, 8 150 
Intervention by asserting claim for services, 8 
277, p. 554, n. 33 
Llahinty to process, 8 58 
PiuintllT's attorney as garnishee, § 33 
liotentlon of funds as garnishee, g 200, pp. 438, 
439 

S(?rvh‘i' of notice or summons of Interpleader on 
claimant’s attorney, g 279 
Service* of proc(*.ss on, 8 156, p. 376 

Attorn(»y for defendant In main suit, g 16fl 
Surety on lumd, g 146 p. 363 

Transfers of funds to protect foes as barring 
garnishment, g 77, p. 278, n. 06 
Verification of answer to summons, § 211, n, 45 
Attorney’s fees, 

AIU)waiu*o, 8 264, p. 528 
Apisdlatc court, 8 264* pp. 528, 529, 530 
Bonci, fee's recoverable on breach, g 301, pp. 591, 
592 
Costs, 

Bald by garnishee as item, § 204, pp. 523-525 
Baym<‘nt out of funds In garnishee's hands, 
g 264, p. 526 
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Attorney’s fees—Continued, 

Costs—Continued, 

Persons liable, § 264, pp. 525, 526 
Damages for wrongful garnishment, § 313 
Debt within garnishment bond, § 146, p. 363, n. 91 
Defendant, liability, § 624, p. 527 
Motion to quash, § 272, p. 543 
Payment out of fund, § 264, p. 526 
Recoverable on common law bond to indemnify 
garnishees, § 309 
Third party claimants, § 291 
Time for allowance, § 264, p. 529 
Wrongful garnishment, recovery, § 311, p. 610, 
. n. 56 

Audit of claim, liability to garnishment as dependent 
on, § 87, p. 292, n. 90 

Auditor appointed to determine third party claim, 
§269 

Automobile liability insurer, § 26, n. 48 

Liability of insurer determined, § 235, p. 482, 
n. 16 

Plaintiff’s rights affected by surrender, § 179, 
n. 32 

Auxiliary proceedings, filing allegations and inter¬ 
rogatories as, § 213, p. 453, n. 96 
Availability of remedy, § 5 

Avoidance of liability, disclosure of facts, § 219, p. 
458 

Bail bond, money deposited in lieu, § 45, n. 68 
Bailees, 

Liability to process, § 59 
Property held by as subject, § 76 
Bank deposits, § 80, pp. 282-285 

Deposits in name of another, § 80, p. 283 
Bank notes, obligations payable, § 100 
Bank president, affidavit for writ, § 143, p. 357, n. 92 
Bankruptcy, 

Debtor, amendment of affidavit after, § 140, p, 
353, n. 44 
Defendant, 

Defense to garnishee, § 396, p. 432 
Dissolving garnishment, § 271, p. 542 
Dischai’ge of judgment as defense by garnishee, 
§ 399, p. 435 

Exemption of trustees in, § 50 
Banks, § 62 

Bare legal title, property subject, § 81 
Barred judgment, ganiishment as supported by, § 16 
Beneficial associations, benefits payable as subje<*t, § 
no, p. 317, n. 22 

Beneficiaries of trust, interest, § 76 
Bill of exceptions in third party proceedings, § 200, p. 
572 

Bills and notes, § 105 

See, also. Negotiable instruments, generally, 
post 

Assignment or transfer as defeating, § 77, p. 278 
Claims evidenced, § 101 

Continuance of action against garnishee until ma¬ 
turity, § 234 

Custodian of garnished note, § ia3 
Demand note, set-off by garnishee bank of de¬ 
posits against, § 202, p. 438 
Description of property in note in notice to gar¬ 
nishee, § 162, p. 370 
'^Maturity, 

Garnishment before or after, § 102 


Bills and notes—Continued, 

Maturity—Continued, 

Transfer before or after, oiTect, § 77, p, 279 
Obligations payable, § 100 
Payment by as defeating, § 96 
Protection to garnishee by foreign judgment 
against bona fide purchaser, § 293, p. 581 
Renewal after summons in garnishment, effect, § 
181, p. 405 

Substitution of notes by garnishee, § 389 
Bills of lading. 

Assignment as affcK^ting right to garnish goods 
covered, § 77, p. 279 

Protection of goods shipped under negotiable bill, 
§ 102 

Transfer after garnishment, § 382, p. 406, n. 45 
Bona fide purchaser, garnishor, § 176, p. 395, n. 9; 

§ 183, p. 407 
Bond, 

Action for breach, g 302, pp. 593-606 
Claimant to indemnify garnishee or trusti»e, § 
202 

Breach, § 308 
Commf)n law bond, post 

Conchisiveness of judgment against garnishee in 
action on i)ond, § 293, p. 576 
Condition, breach, § 2f)9 
Costs, § 264, p. 530 

Dismissal or discharge of writ for failure to file. 
§ 270, p. 537 

Dismissal or quashal for defects, § 270, p. 5;i7 
Dissolution on l>ond, § 274, pp. 54(i-550 
Bnuich, §§ 304-307, pp. 597-(U>5 
Dissolution of garnishment by third party claim¬ 
ant, § 292 

Evidence in defendants cross-action for wrong¬ 
ful garnishment, 8 332 

Execution on judgment against garnishee, issu¬ 
ance dei>endont on, § 263, p. 515 
Failure to furnish as wningful garnishnn^nt, 8 
310 

Interphuider or intervention of adverse claim¬ 
ants, § 285 

Liability on, in general, 88 29K-309, pp. 5KS-C>07 
Llal)llity to garnisliment, § 105 
Non-residont requirnl fo give iKifore defending, 
§ 195 

Obligations puyaide by as garnislmbh\ § 100 
Petition to piwiire writ requiretl to allege. § 14.3, 

p. 

Premiums, 

Defendant’s liability, 8 264, p. 527 
Item of cost, 8 2t>4, 52.3 

Proceedings to procure, §8 145-348, pp. .361-3r>5 
Waiver of ol>jectlon to. jurisdiction by giving. § 
329 

Book accounts, § 305 

Books inc(>i*porated In answer of garnishee, § 219, p. 
458 

Bounties, 8 114 
Breach of <‘ontract, 

Claim for damages, $ 70 

Detontioii of mr)ncy by defendant, damages, | 180, 
pp. .399, 400 

Excused by garnishment, § 370 
Verdict for damages as rendering claim subject, 
§00 
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Breach of warranty, claim as ffarnishable, § 118 
Building and loan associations, stock as garnishable, 
§ 107, n. 

Building contracts, i)erfonnance of condition prece¬ 
dent to garnisbmont of claim under, § 88 
Burden of proof. 

Between plaintiff and garnishee, § 228, pp. 474- 
470 
Bond, 

Hreacli, § 302, p. 505 
InsuilH’iency, § 147 

Dissolution ImhuI, action on, § 307, p. 005 
Fondgn judgment against garnishee, facta re¬ 
quiring second payment, § 204, p. 580 
Foreign judgment as protection to garnishee, § 
203, p. 581 

Motion to <iuush or dlsnilss, H 272, p. 544 
Negotiable paper, ownership or control, § 102 
Third party claiming pr<»r)erty garnished, § 288, 
pp. 5<Hl, 507 

Burglar lnstiranc*e, <‘lalm under policy, § 110, p. 310 
BusineHH or fK'cnpation of defendant, necessity of stat¬ 
ing In writ, $ 152, p. 300 

rapa<dty of garnishee, <lii‘e(‘tlon of summons or writ 
In, 5 152. p. 370 

("apiaa against garnishee, amount of claim statcHl in 
writ. 152, ri. 571 

t'apias <Hmihiued with summona In trustee process, 
a 152, p. 3<i8 

(’aptlon itf lnterrogatorlf»s 01e<l, 8 213, p. 451 
('im‘ reqnlr<*d of garuIsluH' in protecting rights of 
parties, 8 185. p, 413 
f'arrlers, 8 ^10 

Delivery of priq^erty excnsiul, 8 
Prote<*f!on from loss, 8 01 

f*rtse ns form of a<*ti(}n for dainngtm for wrongful gar¬ 
nishment, 8 311, p. 008 

Fash Hurrend«»r value, lift* i)ollcy, 8 110, p, 318 
<VrtlOcat(* ais to debts and proix'rty fur«lshe<l by 
garnishee. 8 214 
Ortllicate of de|M>slt, 

Burden of proving ownership in third party pro¬ 
ceedings, 8 288, p, rMl7, n, 77 
Judgment against garnishee for value, 8 250, n. 00 
t’ertlfied «‘opy of prisxHHlings on change of venue, 8 
i:{5, n. r>>t 

Fhange of form or comlitlon of projK^rty after garnish¬ 
ment, 8 1K0 

i'hange of latrtles, 8 13H 
i 'hatige of veil ms 8 135 

rharaeter of oltllgatlon or possession of garnishee, 88 
27-30. pp. 228-231 

(’haracter of principal procet'ilings, §8 4-18, pp, 211- 
224 

<*hara<*ti‘r of pr4»iH*rty affecting right of claimant to 
intervene, 8 277, p, 553 
<*hattet mortgagi'S, 

MortRag(*eii as parties, 8 137, p. 340, n. f)3 
MotUiit to quash f>r dtseharge made after mort¬ 
gage by defendant, 8 268, p. 532 
PoHsessloii taken by mortgagee after gurnlsii- 
ment, I 185, p. 414, n. 35 
Proceeds of sale of property as subject, 8 71 
Cbeokfl, i 1(15 

Assignment or transfer as barring garnishment, 8 
77, p. 278 

38 C.J.S.-85 


Checks—Continued, 

Garnishment excusing performance of agreement 
to honor, § 179 

Payment after garnishment of deposits, § 186, 
p. 415, n. 49 

Payment by as defeating subsequent garnishment, 
§96 

Payment of judgment against garnishee, 8 294, 
pp. 586, 587 

Precedence over garnishment of deposit, § 77, p. 
277 

Priority over lien of garnishment on deposits, § 
183, p. 408, n. 64 
Children. Infants, post 

Choses ill action, assignment as affecting right to gar¬ 
nish, 8 77. p. 274 

Cities and villages, exemption, § 39, p. 239 
Salaries of officers. § 110, p. 326 
Citissenshlp of plaintiff, burden of proving, § 228, p. 
475 

Civil death as ground for dismissal, | 270, p. 535 
Claimants* bonds, liability, § 308 
Claims, §8 69-118. pp. 2(>5^;i;^2 

Kx contractu, liquidation as essential, 8 00 
Mx delicto, unliquidated claim, 8 01 
Garnishee as superior to lien, 8 18i^, I>P. 409, 410 
Status of interest or claim, 88 80-90, pp. 200-305 
Third persons. Third party claims, i)ost 
<'•lasses of property reached, § 07 
(Herical errors. 

Affidavit for writ, 8 142 

Amendment of affidavit to correct, 8 140, p. 352 
Ground for discharging writ, $ 270, p. 53S 
Judgment against garnishee, § 240, p. 494 
Summons or writ to ganilshee, amendment, § 155 
Clerks of courts, 

Bond payable to, § 146, p. 303, n. 82 
Claimant’s bond, action on bond for beneftt, 8 2508 
Default Judgment against garnishee, 8 254, p. 505 
Dissolution l)ond ftlc<l with, 8 274, p. 648 
Kntry of judgment l>etween plaintiff and gar¬ 
nishee, 8 242 

Kxecutlou against garnishee issued, 8 261, p. 515 
Kxemptlon, 8 45 

Fee for issuance of writ or summons, § ^00 
Mistake as grouml for vacating judgment against 
ga^nish<H^ 8 250, p. 508 

Noti<»e on garnishmtait of fund In wnirt, § 152, p. 
370 

Payment of deposit by garnishee to plaintiff’s at¬ 
torney before Judgment, § 297 
Servl<^‘ of writ, sumnums or notice on clerk as 
garnishee, 8 lf>0, p. 370 
Bunnuons to garnishee filed with, § 149 
Writ Issued, 8 7r>0 

<’o<lefen<lants, holding as garnishee, § 34 
Co-garnlshei»s, motion to disghai*ge opposed, § 269 
C’oliateral attack on judgment, 5 243, p. 400, n. 07; § 
246, p. 494 

Baswl on lusuffiieient affidavit, 8 140, p. 350 
Foreign judgment, 8 293, p, 580 
i?ollateral issue, issues created by interpleader or in¬ 
tervention of claimants, § 281 
<'ollateral questions, situs of debt affecting, § 125, pp. 
339, 340 
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Collateral security, 

Assignment of property as affecting right to gar¬ 
nish, § 77, p. 276 
Garnishee’s duty to sell, § 188 
Garnishment carrying with it collateral for gar¬ 
nished debt, § 174 

Judgment against garnishee where garnishee’s 
liability is for property held as, § 249 
Collateral transactions, oflacer holding obligations 
growing out of, § 44, p. 247 
Collection, 

Contingent liability dependent on as subject, § 87, 
p. 293 

Delivery of paper for purpose of as assignment 
defeating garnishment, § 77, p. 278 
Deposits, liability, § 87, p. 293 
Proceeds of instrument deposited, § 118 
Colleges or universities, exemption from process, § 
39, p. 240 
Collusion, 

Advance payment of wages or salary, effect, § 
115 

Dissolution, § 270, p. 538 

Garnishee in failing to assert defendant’s exemp¬ 
tion, § 206 

Possession of garnishee acquired through, § 30 
Combination of writ of attachment and writ to gar¬ 
nishee, § 152, p. 368 

Comity, alien’s right as resting on, § 20 
Commencement of proceedings, § 150; § 167, n. 9 
Commercial paper, transfer or assignment as affect¬ 
ing right to garnish, § 77, p. 277 
Commingling, 

Funds of claimant and debtor affecting issue on 
intervention or interpleader, § 282 
Property affcc*ting third party’s right to judgment, 
§ 290, p. 571 
Commissioner, 

Answer of garnishee taken by, § 215 
Appointed to determine third party claim, § 269 
Exemption from process, § 48 
Commissions, contingent natuix> when dependent on 
collection, § 115, n. 22 

Committee in lunacy as necessary party, § 137, p. 349, 
n. 93 

Common carriers, § 00 
Common law. 

Process in derogation, § 2, p. 204 
Remedy, nature as, § 1, p. 202 
Common law bond, 

Attachment, § 146, p. 363 

Dissolution bond, § 274, p. 547; § 304, p. 509, n. 
34; § 305 

Defenses in action on, § 307, p. 604 
Indemnify garnishee, § 309 
Common pleas, jurisdiction, § 121 
Community property, § 79 

Evidence of ownership in third party proceed¬ 
ings, § 288, p. 567, n. 86 
Findings, § 239, n. 75 

Compensatory damages for wrongful garnishment, § 
313 

Compensation, jurors, § 111 

Compensatory damages recoverable on garnishment 
bond, § 301, pp. 590-593 
Complaint, 

Action on dissolution bond, § 307, 605 


Complaint—Continued, 

Discharge of garnishee on failure to file, § 271, 
p. 540 

New bond after amendment, § 145 
Petition or affidavit as constituting, § 140, p. 351 
Compromise of judgment against garnishee, § 294, pp. 
586, 587 

Compulsion of law, garnishee’s liability on taking of 
property under, § 186, p. 418 
Conclusions, 

Answer of garnishee, § 219, p. 457; § 223, p. 462 
Traverse of garnishee’s answer, § 226, p. 471 
Conclusiveness, 

Allegations in plea to jurisdiction, § 123, n. 31 
Answer or disclosure of garnishee, § 223, pp. 461- 
464 

Answers to interrogatories in sciro facias to en¬ 
force judgment against garnishee, § 261, p. 
519 

Information obtained in oral examination of 
garnishee, § 216, n. 16 

Judgment against garnishee, § 293, pp. 575-577 
Judgment for garnishee, S 295 
Judgment for plaintiff in action for damages for 
wrongful garnishment, § 311, p, 009, n. 49 
Judgment in third party proceedings, § 290, p. 
572 

Judgment on answer, § 251, p, 499, n. 25 
Recitals in judgment against garnishee, 246, 
p. 494 

Return of nulla bona, § 16 

Return of writ, summons or notice, § 158, p. 382 
Condemnation proceedings, nllowan<*es to commis- 
sioiiei^s as exempt, § 116, p. *‘127 
Conditional assignment, garnishment as precluded by, 
§ 77, p. 274 

Conditional claims as subject to set-off by garnishee, 
§ 203, pp. 441, 442 
Conditional jtidgment, 246, p. 494 
Against garnisht*e, ^ 243, p. 491 
Payment, ^ 294, p. 58*3 
Setting asidtN § 2r»6. p. *50J). n. 74 
Against non-answering or d€*fanlting garni.shec, S 
2.55 

Conditional sales, proceeds as subject to garnishment, 
8 118 

Conditions, 

Dissolution bond, 8 274, p. .547 
Garnishment bond, 8 146, pp, *36.3, .364 
ImxHwod on allowance of intervention by third 
person <4aimant, 8 277, p. .556 
Conditions jirecedent. 

Action against garnishee for failure to answer, 
8 224 

Action for breach of garnishment Iwuid, 8 202, p. 
.594 

Action on common law bonds to in<lemnify gar¬ 
nishee, § 369 

Action on dissolution l>ond, 8 204, pp. 597-600; 
§ 307, p. 603 

Action to enforce liability for amount of cre<lits 
selssed, 8 262 

Default judgment, 8 234, p. 504 
Entry of judgment against garnishee, 8 24.3, pp. 
489, 490 

Interpleader of third party claimants, 8 278, pp. 
558, 559; $279 
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Conditions precedent—Continued, 

Issuanct* of scire facias to enforce judgment 
against garnishee, § 261, pp. 517, 518 
Issuan<‘e or return of execution, § 16 
Judgment for or against garnishee, § 244, pp. 
41)1-403 

Proc<MHlings to procure, § 120 
Return of writ or summons served on mortga¬ 
gor, § 158, p. 3S0 
Conduct of trial, § 236 
Conflict of laws, H 3, p. 211 
Kvidoncos of debt, § 105 
N<‘gotial>le instruments, § 102 
Notice of assignment barring garnishment, § 77, 

p. 2S0 

Conflicting claims, effect, § 27 

Conformity of Judgnuait against garnishee to gar¬ 
nishee's liability to <lofendant, § 240 
Conjun<*tiv«‘ allegations in affidavit for garnishment, 
8 143, p. 3f>0 

Consent of defendant to set-off by garnishee, § 203, p. 
440 

Cons(‘nt Judgment, payment as protection to garnishee, 
§ 204, p. 585 

Consent to Jurisdiction, § 121, n. 01; § 122, n. 10 
tlver res, 124, n. 43 
Consult of parties, (‘ITect, it 3, p. 200 
Consiuit of sureties to anieudm<mt of bond, § 147, n. 3 
C<»nslderatlon, 

Asslgnnuait defeating garnishnnuit, § 77, p. 277 
IHsstdutlon bond. § 274, pp. 546, 547 
Consoll<lat ion of Judgments against defendant and 
garnishee, exe<‘utl<m to enfor<*e, S iitHi P* Tdo 
Ctmsolidatlon of pr<w<H^Ilngs, § 236 
IHstrilaition of money, 1263 
With other pr<K‘iM»d!ng.s as bringlJig in adverse 
claimants, § 276, p. 551 

ronstitutlonal (dllcers, salaries suid^s't, 8 116, p. 328 
(Vnistitutloiuil n»srrlctlon affecting iss\mn<»e of gar- 
iiishiuent for amount less tlian (H>n.stitutional re- 
qtiirement, 8 121 

<%mstrucl Ion coiitnu-ts, iH*rforina«<H‘ of condition 
pr<H*<‘<ieiit to garnlshimmt of <-laim under, 8 
Const met it m, 

Answers of garnishee. 8 223, pp. 46,3, 464 
CUnnmon law Iwmd to iiKlemnify garnlHh(*e, 8 300 
I>iss(»luritm IhiiuI, 8 300; 8 »i03, pp. 506, 507 ; 8 **^04 
m *"07 

Htatutory provisions, 8 Ji, w. 208-211 
Discharge of garnishee, 8 305 
»aiarb»s ami wages of ptihlic officers and 
tmiphtyt^'s, 8 110. p. .'120 
Verdict or ilndings, 8 330 

Constructive aHstgnment. gartdainnent as, 8 173 
Constpiietive noti<'«s assignment, sufficiency to de¬ 
feat garnlsiiment. 8 77, p. 381 
Constructive iHisHt*SKi<m, mifficiency, 88 37,28 
Constructive stuwi<v of notice or Humnioim on inter- 
pleadiHl clatiinant, 8 370 
Oontiuiipt t4i «Han|H4 garnishee to* 

Answer, 8 334 
Attend, 8 354, p. 502 
Day over debts or prop<»rty, 8 261, p. 513 
Contents, 

Affidavit for writ, 8 142; 8 143, pp. 354-;i60 
Answer or disclosure of garnishee, 8 310, pp. 456- 

458 


Contents—Continued, 

Dissolution bond, § 274, p. 547 
Garnishee summons or notice to defendant, § 163 
Judgment against garnishee, § 246, pp. 40;)-405 
Return of writ or summons to garnishee, § 158, 
pp. 380, 381 

Summons to defendant in main action, § 168 
Traverse of garnishee’s answer, § 226, p. 471 
Contest, 

Garnishee’s liability, attorney’s fees in proceed¬ 
ings, § 264, p. 525 

Plaintiff’s claim affecting garnishee’s liability for 
interest, § 180, p. 390 

Plaintiff’s claim by garnishee, costs, garnishee’s 
liability, § 264, p. 528 
Contingent claims. 

Remedy as available, § 10 

Subject to set-off by garnishee, 8 203, pp. 441, 442 
Contingent interest, 

Legatees or distributees, § 112 
Trust estate, liability to garnishment, § 76 
Contingent judgment, § 246, p. 404 

Third party proceedings, § 200, p. 572 
Contingent liability, 

Garnishment as available, § 27; § 175, p. 301, n. 
83; § 175, p. 302 

Payment by garnishee to principal debtor after 
answer, 8 186, p. 416, ii. 54 
Contingent obligations. 

Annuities, future installments, 8 1*13 
Commissions dependent on collection, 8 1L5, n. 22 
lilability to garnishment. §§ 87, 88, pp. 200-205 
Rents not due, § 08 

Contingent personal liability, service of writ or sum¬ 
mons creating, § 181, p. 401 
Continuance of proceedings, 8 234 

Abandonment of proceedings by continuance pro¬ 
cured by garnishee, § 271, p. 541 
Action between plaintiff and garnishee as ground 
for continuing prior garnishment suit, § 100, 
p. 425 

Appeal from judgment in princii>al action, § 244, 
p. 402 

Default pending contlmian(?e, § 254, p. 504 
Failure to serve writ in time, § 156, p. 375 
Motion to set aside dismissal, § 265 
I>rlor action by defendant after filing garnish¬ 
ment proceedings, § 100, p. 422 
Prior garnishment suit in different state as 
ground, 8 liM>, p. 426 

Subse<}uent proceedings by defendant against 
garnishee, 8 10<>, i>, 423 
(\)ntracts, 

Afli(iavlt to proctire writ to allege contractual na¬ 
ture of claim, 1143, p. 358 
Assignment of balance due on, effect, § 77, 275, 

n. 54 

Between garnishee and defen<lant as limiting 
plaintiff’s rights against garnishee, 8 170 
Garnishment suspending interest payable under 
contract with garnishee, § 180, r)p. 400, 401 
l^erformance as (*onditlon precedent to garnish¬ 
ment of claim on, 8 88 

Remedy as authorized in actions on, 8 5 
H€»t-off of claim founded on contract by garnishee, 
8 20:i, p. 440 

Unliquidated claims arising out of, § 00 
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Contradiction of answer of garnishee, § 223, pp. 462, 
463, 464 

Contradictory allegations of affidavit for writ, § 142 
Control of property garnished, § 27; §§ 185-189, pp. 
412-421 

Conventional trust, exemption from garnishee process, 
§ 49 

Conversion, 

Actions, § 9, n. 87 

Deposits in bank amounting to as subject, § 80, 
p. 283 

Property into money by garnishee, § 189 
Trustee, converted fund as subject, § 81 
Conviction of crime as ground for dismissal, § 270, p. 
535 

CoplaintifiP, garnishee, holding as, § 33 
Corporate stock. Stock, post 
Corporations, 

Affidavit to procure writ, § 143, p. 357 

Made by agent or attorney, § 140, p. 351 
Agents as subject to garnishee process, § 57 
Amendment of affidavit or petition to describe 
party as corporation, § 140, p. 352, n. 40 
Amendment of return of writ, summons or no¬ 
tice, § 160 

Answer or disclosure as garnishee, §§ 211, 218 
As to stock, § 219, p. 456, n. 35 
At office or business, § 134 
Appearance by agent as waiving defects in service 
of process, § 157, p. 379 

Dissolution of corporate defendant as ground for 
dissolving garnishment, § 271, p. 642 
Doing btisiness in two states on debt payable in 
another, § 127 
Foreign coi-porations, post 
Holding as garnishee, § 37 

Individual property as liable to garnishment for 
debt, § 72 

Objection there is no such corporation defendant 
as named in writ, § 154 

Payment of debt by agent without knowledge of 
service of writ, § 186, p. 417 
Personal liability of officer transferring garnished 
funds, § 186, p. 416, n. 40 

Petition or affidavit to procui-e writ alleging, ^ 
143, pp. 355, 356 

Process against to garnish stock, $ 107 
Special examination of officers and employees, § 
222, n. 97 

Venue of proceedings, § 133 

Writ describing par^ as corporation, § 152, p. 
369 

Correction, 

Bond, S 147 

Judgment against garnishee, § 257 
Correspondent bank, garnishment of funds, { 80, p. 
283 

Costs, § 264, pp. 521-530 

Breach of bond to pay, §§ 299, 300, 301, pp. 580- 
593 

Discontinuance of proceedings affecting right, § 
273, n. 7 

IMssolutlon bond, recovery on, S 304, p. 697 
Becoverable on common law bond to indemnify 
V' i^rhishees, 8 8» 

OTiird party proceedings, $ 291 
Co-sweti^ i^t^dhtioaa, 8 277, p. 553, n. 33 


Counterclaim, Set off and counterclaim, post 
Counties, 

Failure to name in affidavit to procure, § 141, n. 
48 

Issuance of writ or summons to garnishee in an¬ 
other county, § 150 

Salaries of officers and employees as exempt, § 
116, p. 326 

Service of writ in county other than county of 
issuance, § 156, p. 376 
Summoning as, § 39, p. 238 

County auditor, summoning as garnishee, § 40, n. 
28 

County financial officers, service of process on, § 156, 
p. 377 
Courts, 

Interpleading third person claimants on court’s 
own motion, § 278, p. 558 

Issuing writ, omission of name from writ to gar¬ 
nishee, § 152, p. 372 
Power to try motion to dissolve, § 265 
Verdict for damages for as contingent liability, § 
87, p. 203 

Credibility of witnesses as question for jury, § 237, 
n. 54 
Credit, 

Debt distinguished, § 178, n. 27 
Exemplary damages for Injuries to credit by 
wrongful garnishment, 8 313 
Payment by as barring right, § 95 
Creditors, 

Defendant, waiver by garnishee of defects in serv¬ 
ice affecting, § 157, p. 380 

Estates of decedents, right to bring garnishment, 
8112 

Garnishee, motion to quash writ by, 8 268, p. 
53.3 

Inten)leadlng other creditors, g 278, p. 557 
Intervention l)y, 8 277, p. 554 
Creditor’s bill, proceeding as in nature of, § 2, p. 
204 

Creditor’s suit, equitable garnishment as in nature of, 
8 10 

(h’imiuals, lieu on projM'rty, enforcement by, g 18 
Crop (‘ontrol agreement, checks issued pursuant to 
as garnishablo, g 114 
(h’ops, proceeds as subjwt, g 98 
Cn>ss action. 

Garnishment bond, g 302, p. 593 
Wrongful garnishment, g 312 
(’Curator of interdict, garnishee, iiai)iHty as, g 35, n. 
19 

(’ustodia legls. 

Equitable garnishment of property in, g 54 
Exemption of property in, 38 44-55, pp. 244-256 
Objection that property is held in, g 55 
Termination of exemption of property in. g 44, p. 
248 

Custodian appointed in equity In aid of proceedings, § 
103 

Custody of property, gg 185-189, pp. 412-421 

Affected by Interpleader or intervention of claim¬ 
ants, g 281 
Custom of Iiondon, 

Construction of statutes in accordance with, g 8, 
p. 209 

Origin, g 1, p. 202 
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Damages, 

Availability in actions, § 0 

Broach of bond to pay, § 290; § 300; § 301, pp. 
r>fil)-593 

Extent of damages recoverable on dissolution 
bond, § 304, pp. 507-000 

Garnishee’s liability for interest as, § 180, pp. 
300, 400 

Payment by garnishee to plaintiff before jiidg- 
nuMit, § 207 

Wrongful garnishment, §§ 311-313, pp. 608-013 
Date, 

Answer by garnisliee, g 200 

Knclorse<l on return of service of writ, § 158, p. 

Omission from copy of writ or summons served, 
g 150. p. 377, n. 41 
Writ, g 152. p. 372 
Death of defendant. 

Discharging sureties on dissolution bond, g 305 
Dlscontlmiancc* of proemlings by, g 273, n. 
7 

Death of garnishee* afTecting rendition of judgment, 
g 243, p. 401 

Dt»ath of party in prociu'dings to procure, § 138 
Discharge, g 271, p. 512 
Debt, 

Action supporting, g HO 

Atlhiavit to procure writ alleging debt, g 143, pp. 
.‘i58. tm 

Avniiahnity In actions for recovery, g 7 
Gredit distinguished, g 17S, u. 27 
Description in writ, sinninons or notice to gar- 
nlslHHv g 152, p, 370 

Deterntiimtlon of matters redating to debt In pro- 
<‘cedlngs, g 2:r>, r)p. 4S2. 483 
Cttrnisln»<*. udidavlt alleging in proccM^diiigs to 
pnwnn* writ, g 143, pp. 350, 360 
Intervention by ciainnint of debt, g 277, p. 553 
Jnrisdietbat, 

Dependent on amount, g 121 
DeiKUtdent on situs, { 125, pp. 330, ii40 
Owing to non-n^ldent tiefendant, g 125, pp. 
tm 341 

Proc*cH*«ilngK to pr<K*uro. | 124, pp, .W-342 
Jury qtiestlon, I 237 

Payable lit property, judgment against garnishee 
where gtirnlshee’s liability Is for, g 240 
Deidor iind <’reditor relatlonsiilp, inwsslty, g 70 
Debtor of garntsh«^\ garnishment against to enfor<»e 
judgment against garnishee, g 201, p. 520 
Diwdent’s estate, proia‘rty as Hui»J«*<4, g H4 
Doclaration, 

Attttcitineiit of delrt by oflleer starving writ, S 156, 
Ih 377 

Defendant or garnishee in third party pr<K*ee<i- 
ings, i 288, p. 5<IK 

DltwoEutlon isuid, amount recoverahie limited by 
statement in <h»claratlon, g 304, p. 507 
Garnishee in cfmtraventlon of answer, g 220 
Motion by gnmisheea for discharge for defecta 
in, i 268, p. 533 

Petition or amdavit aa conatituting, g 140, p. 
351 

Principal defendants, g 220 

Busunona in gamiahment as writ and doclaration, 

I 14» 


Deduction of cost from funds in garnishee’s hands, § 
264, p. 526 

De facto government, exemption from process, § 43 
De facto officers, exemption from process, § 40 
Default, 

Claimant made party, g 286 
Piling answer after, § 210, p. 448 
Piling interrogatories as condition of taking, § 
213, p. 452 

Intervention by adverse claimant affected by, § 
277, p. 553 

Plaintiff in third party claimant proceedings, § 
286 

Default judgment. 

Amount of garnishee’s liability, § 246, p. 495 
Answer by defendant after default, § 210, pp. 

448, 449 
Arrest of, § 258 

Conclusiveness of default judgment against gar¬ 
nishee, § 293, p. 577 
Costs, 

Allowance for filing answer, g 264# p. 527 
Liability of defaulting garni.shce, g 264, p. 
528 

Defective answer, default judgment on, § 253, pp. 
500, 501 

Exemption rights of defendant protected in, g 
248 

Pail lire to answer or appear, g§ 254, 255, pp. 502- 
505 

Notice of motion, g 253, p. 502 
Paymout as protection to garnishee, § 204, p. 
585 

Proct^edings between plaintiff and principal de¬ 
fendant, g 194 

Vacation or setting aside, g 256, pp. 509-512 
D(*f<H‘ts in pr<K*ec<ilngs, 

Answer, jiwlgment on defective answer, g 253, pp. 
5(M>-r>02 

Di*feuHe by garnishee, § 200 
Notici^ to defendant, g 165 
Ihirties in pr<)<'c*edlngs to procure, g 139 
Quashing or dismissing proceedings, g 270, pp. 
536-6,38 

Iteturn of writ, summons or notice to garnish<»e, g 
1.59 

Service of process on principal defendant, g 
160 

Service of writ, summons or notice to garnishee. 
Lien of garnishment commencing from time 
of curing defe<*t, g 181, p. 404 
Priority of garnishments affected by, g 184 
Waiver, g 157, pp. 378-2180 
Statement of claim on interpleader or intervention, 
cure, g 287, p. 566 

DefeiKlant. g 1, p. 200; gg 23, 24 

Bankruptcy aa dissolving, g 271, p. 542 
Itond, right to enforce, g 300 
Claim against garnishee as limit of liability, § 176, 
pp, 394-306 

ConcluKiveness of garnishee’s answer against, g 
223, p. 463 

Conclusiveness of Judgment for garnishee, g 295 

Costs, liability, g 264, pp. 526,527 

Death, 

Discharging garnishee, § 271, p. 542 
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Defendant—Continued, 

Death—Continued, 

Discharging sureties on dissolution bond, f 
305 

Declarations by as evidence, § 229 
Defenses and objections by, § 195 
Defenses available against defendant as pleadable 
by garnishee against plaintiff, § 197 
Dissolution bond, actions on, § 307, p. 604 
Garnishee as, § 137, pp. 347, 348 
Garnishee’s liability for interest to, § 180, pp. 399- 
401 

Interpleader of third person claimant initiated 
by, § 278, p. 558 
Intervention by, § 137, p. 348 
Judgment against as comditlon precedent to judg¬ 
ment against garnishee, § 244, pp. 491-493 
Judgment against garnishee, § 260 
Judgment against garnishee as conclusive against, 
§ 293, pp. 575, 576 

Jurisdiction in proceedings to procure, § 123 
Dlabillty to plaintiff limiting garnishee’s liability, 
§177 

Motion for dissolution or discharge made by, § 268, 
p. 532 

Motion to vacate judgment against garnishee, § 
256, p. 507 

Notice, §§ 161-170, pp. 384-388 
Objections to writ to garnishee by, § 153 
Party to proceedings, § 137, pp. 347, 348 
Pendency of prior action against garnishee as af¬ 
fecting right, § 93 

Proceeding as in rem as to, § 2, p. 205 
Summoning as garnishee, § 34 
Summons to defendant, §§ 161-170, pp. 384-388 
Waiver by garnishee of service of process or de¬ 
fects therein as binding on, § 157, pp. 379, 
380 

Waiver of rights by garnishee, § 132 
Defenses, 

Disclosure setting out, $ 219, p. 458 

Dissolution l>ond, actions on, § 307, pp. 603, 604 

Garnishee, §§ 196-207, pp, 431-440 

Failure to defend properly affecting judg¬ 
ment as protection, § 293, pp. 578, 579; | 
294, pp. 584, 585 

Garnishment bond, action on, § 302, p. 504 
Intervention or interpleader of third party claim¬ 
ants, § 282 

Judgment on answer setting up matters of defense, 
§ 252 

Payment of judgment by garnishee, § 294, p. 582 
Principal defendant, § 195 

Scire facias to enforce judgment against gar¬ 
nishee, § 261, p. 510 
Wrongful garnishment, § 311, p. 600 
Definite ascertainment, equitable interest capable of as 
subject to, § 75 

Definite judgment, necessity, § 12, p. 217 
Definitions, § 1 

Final judgment, § 12, p. 217, n. 23 
Interpleader, § 278, p. 556 
Return of writ, § 168, p. 380 
Wrongful garnisbment, § 310 
Delay, 

Causing loss of judgment against garnishee, § 245 


Delay—Continued, 

Prosecuting proceedings as ground for dismissal 
or discharge, § 271, pp. 540, 541 
Delivery, 

Garnished property. 

Garnishee to defendant or third person, § 186, 

' pp. 415-420 

Intervention by third person after, § 277, p. 

, 555 

Judgment against garnishee providing for, § 
249 

Officer, § 185, p. 414 

Negotiable instruments, subsequent garnishment 
as barred by, § 102 

Officer or into court, § 225 ’ 

Writ, summons or notice to garnishee, § 156, p. 
377 

Demand, 

Condition precedent, 

Action on dissolution bond, § 307, p. 603 
Garnishee’s liability, § 176, p. 396 
Proceedings to procure, § 120 
Contingent liability as resulting from necessity, 
§ 87, p. 292 

Debt by officer serving summons or writ, § 156, 
p. 377 

Dismissal or discharge of writ for failure to make, 
§ 270, p. 537 

Execution as condition to issuing scire facias to 
enforce judgment against garnishee, g 261, p. 
517 

Existing in favor of garnishee, priority over gar¬ 
nishment lien, § 183, pp. 409, 410 
Negotiable paper payable on as subject, § 102 
Trial, 

Issues between plaintiff and garnishee, § 232 
Third party proceedings, § 269 
Waiver of right, § 293, p. 574 
Demurrer, 

Action against garnishee for failure to answer, 
§ 224 

Affidavit of illegality, harmless error in susbiining, 
S 272, p. 543 

Affidavit to procure writ, § 144 
Answer alleging foreign Judgment as protection 
to gurnisliee, § 293, p. 581 

Complaint falling to allege matters relating to 
ganii.shment l>ond, § 148 

Complaint to procure writ on ground of want of 
bond, § 143, p. n. 86 

Evidence in action for failure of garnishee to 
obey order to pay over money, § 262 
Garnishee’s answer, § 226, p. 471 
Objection by, 8 42 

Kaising objection to answer of garnishee, § 220 
Statement of claim, § 287, p. 564 
Writ to garnishee, 8 153 
Denial, 

Allegations in affidavit to procure writ, 8 ^44 
Debt or property in answer affecting judgment on 
answer, § 251, pp. 499, 500 
Garnishee’s answer and reply as making up issues, 
§ 226, p. 472 

Truth of garnishee's answer, | 226, p, 471 
Deposit in lieu of bond, distribution, 8 263 
Deposit of securities, trust companies, $ 33 


1350 



INDEX TO GARNISEMENT 


Depositaries, 

Dissolution of garnishment on payment of gar¬ 
nished debt to, § 271, p. 642 
Exemption from pi*o(*t'ss, § 40 
Liability to process, 69, 76 
Deposits in bank. 

Assignment aftcM- garnishment, § 182, p. 406, n. 
Bank*s duty to protec't depositors* interest in 
prfM*(*edings, § 1S6, p. 413, n. 22 
Deposits in nann^ of another, 80, p. 283 
Disclosure of owner of deposit, § 210, i). 466, n. 36 
Dissolution bond, amount recoverable on, § 304, 
p. 6<KS, niL 28, 29 

Evidence of own<*rship in third party proceed¬ 
ings, ii 288, p. 667, n. 86 
Oarnlshee's liability, 

Interest, § 180, p. 390 

T-oss of garnished funds depositcMl, § 180 
Interrdeading third person claimants, § 278, p. 
660, n. 36 

Liaidllty to garnishment, S 80, pp. 282-286 
Ownership of garnislied funds In another as de¬ 
fense, ^ 196, n. 86 

raynieut of clieck aft«»r garnishment of deposits, 
186. p. 416, 11. 49 

Vaymeid of deposits after service of writ, § 186, 
p. 418 

IH'Psoii disclaiming Interest as party, § 137, p. 34i), 
n. 96 

rriorlty of Hen, S l«;i, p. 4<i8, n. 64 
UetiMitlou by garnishee bank by way of sot-olT, 
2<I2, p. 138 

S<»t-ofT of deiMislt against debt, evideii<*e admis¬ 
sible under answer, jf 226, p. 469, ii. 79 
Waivin' of right of set-off by garnishee bank, § 
2<»3, p. 413. n. 63 
D<*posits lit court. ^ 46 

Action for failure of gurnlslu»o to pay money into 
court. ){ 2f!2 

Applii-atlou of di^MwIf to Jmlgnient, § 263 
<*omHtloii precedent to Interpleading third party 
ctalniatits, jl 279 

t*osts payniile out of, 264, p. 626 
Ihdit or pro|H*rty paid into, S 226 
Kxe<‘ittlon to enforce order directing gamishCH* 
to pay int<». H 261, p. 014 
Interi'si, gantishe<»*s ilabiiity, 

Paihire to deisisit, S 186, p. \m 
Interest siispcmded liy depoKit, § 180, p. 400 
Intervention by third person after <lei>osit, § 277, 
p. 665 

Ihiynient of defNisIt to creditor’s attorney before 
Judgment, 297 

Hetiirit of nmney after (piasliing or dismissing 
garnishment, ii 273 
Depnt ies, 

Hervlfv of writ, sninitionH or notice to garnlslt(H\ 

n 166 . p. :rr6 

Sigiiatun* of return on garnishment hy deputy 
sheritf or etmstable, ( 168, p. 3H2 
Description. 

Judgment and attldavlt to prcanire writ, I 143, 
pp. 857. tm 

Barti**M in writ, summons or notice to garii!s!ie<». 
« 152. 3ti9, 870 

Property In Judgment against gamisheo, g 24<; 
p.494 


Description—Continued, 

Property or debt in writ, summons or notice to 
garnishee, § 152, p. 370 

Designation of parties in proceedings to procure, g 
137, p. 348 
Devises, § 112 

Devolutive appeal, payment of judgment by gar¬ 
nishee pending appeal as discharging indebted¬ 
ness, § 294, p. 584 

Direct cause of action, remedy as giving, § 2, p. 204 
Direct levy, property subject to as subject to gar¬ 
nishment, g 69 

Direct liability of garnishee to attaching creditor, g 
262 

Direction of verdict, § 237 

Dissolution bond, action on, § 307, p. 606 
Garnishment bond, action on, § 302, p. 696 
Third party proceedings, § 269 
Direction of writ, summons or notice to garnishee, g 
152, p. 371 

"Disability beneflts, life policy, § 110, p. 318 
Discharge, 

Garnishee, g§ 265-273, pp. 530-646 
By judgment, g 296 

By payment or satisfaction of judgment 
against garnishee, g 294, pp. 582-687 
Lion of garnishment, § 181, p. 406 
Obligation, 

Contingency respei'ting as affecting right to 
garnishment, g 87, p. 293 
Prior to service, cff(K*t of, g 05 
Plaintiff’s judgment by Judgment against gar¬ 
nishee, § 2a3, p. 575 

Run‘ti<^s on bond given to indemnify garnishees, 
g 300 

8ureti(ss on dissolution bond, g 306 
Trustee for purpose of sustaining action against 
principal defendant, g 110 
1 )lsclalmer, 

Bank <lep<Ksits, estoppel to object to garnishment, 
g 80, p. 285 

Interest as i)arty to garnishment, § 137, p. 340, 
n. 06 

Third party claimant, g 286 
Disclosure, 

Answer or disclosure by garnishees ante 
ObjcH'tlons to bond waiv^nl by making, g 148 
Objections to writ waived hy dis<4osuro, § 154 
I)|.scontinuance of pHsiKnlings, 

<*osts alloweil to garnishee on, g 264, p. 528 
Failure of principal action, g 192 
Alotlou to traverse answer of garnlsiiee, g 226, p. 
470 

Discovery, g 2, p. 207 

Htatutt' gtwerning inapplicable, g 101, n. 25 
Dlscivtion of court, abuse of writ, g 19 
Dismissal, g 237; §g 265-273, pp. 5.30-546; g 275 
Atlldavlt of Illegality, g 266, n. 98 
Conclusiveness of wrongfulm^ss of Issuance of 
writ arising from dismissal, g :162, p, 596 
<*ontest of garnisIicK^’s answer, g 22<l, p. 473 
Def<K*t in serving process on garnisheLS § 156, p. 
376 

Defects In notice to defendant, g 165 
Dissolution bond preventing motion to dismiss, 
g 274, p. 549 

i Intervener’s petition, g 290, p. 571 
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Dismissal—Continued, 

Intervention or interpleader, § 287, p. 564 
Joint motion for new trial in proceedings, § 241 
Main suit as discharging sureties on dissolution 
bond, § 305 

Motion to quash, § 272, p. 543 
Notice of motion to set aside, § 272, p. 543 
Subsequent garnishment suit brought in court of 
different state, § 190, p. 426 
Third party claimant’s right to move, § 276, p. 
550 

Third party proceedings, § 287, p. 565; § 290, p. 
572 

Without prejudice of intervenor’s petition, § 286 
Wrongful garnishment, damages recoverable in 
main action on dismissal, § 312 
Disparagement of title in disclosure, § 209 
Dissolution, §§ 265-273, pp. 630-546 

Corporation as ground for dissolving garnish¬ 
ment, § 271, p. 542 

Expenses incurred in dissolving writ as recov¬ 
erable on bond, § 301, p. 592 
Garnishment by third party claimant, § 292 
Intervention by third person claimant after, § 
277, p. 555 

Payment of debt by garnishee after dissolution, 
§ 186, pp. 418, 419 

Rights secured by garnishment destroyed by, § 
181, p. 405, n. 24 
Security, § 274, pp. 546-550 

Waiver of objection to jni'isdiction by dissolving, 
§ 129 

Wrongful garnishment, action precluded after 
dissolution, § 311, p. 609 
Dissolution bonds, 

Claimants’ bonds, § 308 
Jurisdiction of action on, § 122 
Liability for breach, §§ 303-307, pp. 596-605 
Premium recoverable on bi’each of garnishment 
bond, § 301, p. 591 

Releasing lien of garnishment, § 181, p. 405 
Third party claimant, § 292 
Traverse of answer after giving, 8 226, p. 460 
Waiver of objections by giving, § 42 
Distinct proceedings, 8 2, p. 207 
Distinctions, equitable proceodiiog, § 2, p. 204 
Distress warrant, issuance on, 8 4 
Distribution of funds raised by garnishment, 8 263 
Distributive shares, 8 112 

District of Columbia, liability to process, 8 39, p. 238 
Dividends, 8 108 

Divisible contracts, money due under as subje<‘t, § 99 
Divorce decree, bond where garnishment issued after 
decree, 8 145, n. 68 

Docket, default judgment marked in, 8 256, p. 509, 
n. 69 

Docketing proceedings. 

Defect as defense by garnishee, 8 200, n. 51 
Support to enforce, § 191 

Document incorporated in answer of garnishee, 8 219, 
p. 458 

.pomestlc judgment,, necessity, § 12, p. 218 
Dormancy of judgment, 

Defense to defendant, 8 195, n, 82 
Befeiise to garnishee, 8 i99, p. 435 
Garnishment as supported by, § 16 
SfSc^f«np 8 228, 8 473 


Dormancy of judgment—Continued, 

Remedy as available in action on, 8 5 
Sufficiency to support garnishment, 8 12, p. 218 
Dower, 8 109 

Drafts, assignment or transfer as barring, § 77, pp. 
277, 278 

Dry trust, availability to reach funds due under, 

8 76 

Dual operation, 8 2, p. 205, n. 64 

Due course holders, prior garnishment of debt as 
impairing rights, 8 102 
Duration of lien, 8 181, PP- 404, 405 
Earned commissions, 8 87, p. 291, n. 82 
Earned compensation, garnishment as generally lim¬ 
ited to, 8 116, p. 329 
Earned salaries or wages, 8 115 

Demand before garnishment, 8 120 
Election,. 

Procedure to procure, 8 119 
Remedies on dissolution bond, 8 307, p. 603 
Employees, 

Liability to process, §§ 56-58 
Pensions as subject, 8 114 
Possession by as sufficient, 8 27 
Enforcement of judgment or order against garnishee, 
88 261, 262, pp. 5i;i-524 

Entry of default judgment against garnishee, 8 254, 
pp. 503, 504 

Irregularities in entry as grotind for setting 
aside, 8 256, p. 509 
Entry of judgment. 

Affidavit to secure writ to allege, 8 143, p. 357 
Against garnishee, 8 243, p. 490 
Time, 8 245 

Against principal defendant and Judgment 
against garnishee, § 244, pp. 492, 493 
Against sureties on dissolution bond, 8 300, p. 001, 
n. 57 

Between plaintiff and garnishee, 8 242 
Equitable aHsignm(»nt, 8 173 

Intervention by equitable assignee of defendant, 
8 277, p. 554 

Equitable attachment, 8 1» P. 199, n. 1 
Equitable defenses l)y garnishee, 8 197 
Equitable demands as subject to set-off by garnishee, 
8 203, p. 442 

Equitable exectutlon, 8 2, p. 204, n, 47 
Equitable garnistiment, 8 19 
Annuities, § 113 
Bond, 8 145, n. 68 
Custodla legis, property In, 8 54 
Evidences of debt, 8 105 

Funds in hands of garnishee’s debtor, § 261, p. 
520 

Issuan(*e, 8 2, p. 205 

Jurisdiction of i>ersoR and subject-matter, 8 123, 
n. 25 

Lienor in possession, § 64 
Obligations not payable in money, § 100 
Public corporations or agencies, 8 41 
Ihibllc funds, 8 35 

Salaries and wages of public officers and em¬ 
ployees, 8 116, p. 328 

Salary or wages paid for in advance, { 115 
Equitable interest, 88 76, 76, pp. 270-273 

Statutory method of reaching, 8 119, n. 79 
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Equitable levy, proceeding as resulting in, § 2, p. 2(V1, 
n. 40 

Equitable lien, 

Discharge by personal judgment against gar¬ 
nishee, § 203, p. 575 

Garnishnient creating, § 181, pp. 401, 403 
Equitabl(‘ proceeding, distinguished, § 2, p. 204 
Kquital)le relief against judgincnt against garnishee, 
§ 250 

Equitable s(‘t-ofP by garnishee, § 203, p. 442 

Contingent and conditional claims, § 203, pp. 441, 
442 

TTnmatured claims, § 203, p. 441 
Equity, 

Action in eipiity to enforce judgment against 
garnishee. ^ 202 

Adverse clalnnints, proceedings to be made party, 
8 270, p. 551 

Availability in suits in, 8 10 
I)ecnM> in as supi>orting. 8 12, p. 210 
Existing in favor of garnishee, priority over gar- 
nishnumt lien, 8 1^3, pp. 400, 410 
Extension of right, 8 

Garnishment statute Inapplicable to attachments 
in, 8 110. n. '<0 

InterpleiwUn* or intervention of third party claim¬ 
ants as <Mpiltable pro<*e<Hllngs. 8 282 
Issuance of writ to defendant, 8 140 
Nature and form of pnweediiigs to supiK>rt or eu- 
toTvi\ 8 101 

Kemedies in e<inlty in aid, 8 103 
Het-oflT by garnishee of, 

Non mutual <*lalmH against debts due to 
prlncirwd debtt»r, 8 203, p. 441 
rnmatured claims, 8 203, j), 441 
t^iiHimons to defemlant, 88 10<*i« 10^ 
hlHcrow, deiMwit of securities, 8 T7, i>. 275, n. 50 
Estate In iMiyment of debt or proiH^rty Into <‘o«rt by 
garnishH*, 8 225 
Estates of di'<*<»<lents, 8 H4 

Exemption <if executor or administrator, 8 52 
Inteii*st of lf‘gatw» or devlsiH* as garnlslmlde, 8 
112 

!*lst<}pp<4. 

Hank diismit, objection, 8 HO, p. 285 
Ctiilmnnts by failun* to intervene, 8 277, p. 553 
I>efenses by gatmlsbee, f 100, p, 4:j:t, n. 8 
Available to defemlant, 8 107 
Ilefenses in ac^tlon on, 

Dissolution Isincls, | 307, p. 003 
GHriilshinent tunnh 8 302, p. 504 
IlyiiothfH'ated proisTty. garnfshcH* in possession, 
8 110 

Question for Jury la action on dissolution Isaui, 8 
307. p. <Kr» 

Eight to maintain prmnHHiing. 8 22 
K(>ttlxig up defet*ts by giving (lissfdution bond, 8 
274. p. 540 

Svasive answer. Judgment. 8 253, pp. 501, .502 
Evidence, i 220 

IMwiHm pialntifT and gariiisluH*. 88 227-231, pp. 
473-4MC> 

between plaintiff and principal defendant, S 104 
Kunleii of pnKif, ante 
XMssolutlon bend, action on. I 307, p. 005 
Foreign judgment as protection to garnishee, 8 
m pp. 581, 582 


Evidence—Continued, 

Garnishee’s liability before entry of default, 8 254, 
p. 505 

Garnishment bond, action on, 8 302, pp. 503, 506 
Instructions supported by, § 238 
Introductory, § 236 

.Tudgment against garnishee, § 293, p. 580 
Motion to quash or dismiss, § 272, pp. 544, 545 
Presumptions, post 

Ileoi)ening case for further evidence, § 236 
Scire facias to enforce judgment against gar¬ 
nishee, § 255; § 261, p. 518 
Third party claimant proceedings, § 288, pp. 566- 
560 

Travor.so of answer of garnishee, § 220, pp. 40S, 
460 

Variance between, affidavit for writ and evidon'ce, 
8 142 

Wrongful garnishment. 

Action for damages, § 311, p. 610 
Cross-action by defendant, 8 312 
Evidences of debt, 88 101, 105 
Examination of garnLshee, 88 215, 216 

Dismissal or discliai'ge for failure to examine, § 
271, p. 541 

Failing to furnish certificate, § 214 
Foreign c()rr)oration, 8 218 

Judgment against garnishee pemding order for 
examination, § 245 

Judgment on refusal to answer question, 8 253, p. 
502 

Notl(fo for examination as condition to default 
judgment, 8 254, p. 504 

Scire faedas to euforc*e judgment against gar¬ 
nishee, 8 261, p. 518 

Time for application for further examination, 8 
222 

E.xception of no cause of action, filing by defendant, 
8 105 

Exceptions to answer of garnishee, 8 220 
Exceptions to Interrogatoriw, defauilt i)ending deter¬ 
mination of extvptlons, § 234, p. .504 
Excess over plaintiff’K claim, payment l)y garnishee to 
defendant, 8 1H6, p. 410 
Exci*ssive garnishment as wrongful, § 310 
Exchange memlxu'ship, § 118 
Exclusiveness of remedy, 8 2, p. 204 
Interpleader, § 278, p. 560 
Other remedies, effint, 8 IH 

«cirt» facias to enforce Judgment against gar¬ 
nishee, 8 2fn, p, 516 

Statutory remedy of adverse claimants, 8 276, p. 
551 

Ex contractu, avttllai)illty in actions, 8 7 
Excuse for failure to answer as <*onditlon to setting 
aside to answer default, § 250, pp. .511, 512 
Ex <lelicto, availability in actions, 8 B 
Execution, 

Affidavit to procure writ in aid, 8 143, p. 358 
Against property garnished, § 187 
Attaclnnent ami foreign attachment distinguished, 
8 175, p. 30:^ 

Burden of proving issuance on judgment on 
whicli procee<Ungs are based, 8 228, p. 475 
Comlitlou precedent to action against garnishee 
for unsatisfactory answer, 8 224 
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Execution—Continued, 

Discharge of garnishee on levy of execution, § 
271, p. 539 

Dissolution bond, execution against sureties, § 
306, p. 602 

Enforcing judgment against garnishee, § 261, pp. 
514-516 

Failure to exhaust remedies by execution as de¬ 
fense by garnishee, § 199, p. 435 
Garnishment after judgment considered as exe¬ 
cution, § 122, n. 17 

Issuance or return as condition precedent, §§ 16, 
120 

Nature of garnishment, § 2, p. 203 
Prior issuance as essential, § 16 
Proceeding as in aid, § 12, p. 217 
■ Proceeding as in nature, § 2, p. 204, n. 47 
Protection to garnishee paying invalid execution, 
§ 294, p. 584 

Quashal of execution as ground for quashing 
garnishment, § 271, p. 539 
Recital of execution in writ to garnishee, § 152, 
p. 372 

Scire facias to enforce, § 261, pp. 516-520 
Showing cause against issuance, § 255 
Stay, 

Against garnishee until maturity of debt, § 
249 

By proceedings, § 100, pp. 421-422 
Pendency in state court as ground for stay 
in federal court, § 190, p. 427 
Pendency of suits in different states, § 190, p. 
426 

Protecting garnishee against another judg¬ 
ment, § 293, p. 580 
Executors and administrators. 

Affidavit in proceedings to reach distributive 
share of estate, § 143, p. 356, n. 70 
Affidavit to procure writ. 

Describing garnishee as, § 143, p. 355, n. 72 
Personal representative, § 140, p. 351 
Bringing in personal representative after death 
of garnishee, § 243, p. 491 
Commissions, § 109 

Dissolution on ground personal representative is 
not subject, § 270, p. 536 
Exemption from pi-ocess, § 52 
Piling notice to reach interest of legatee or dis¬ 
tributee in hands, § 149 

Funds paid in good faith to distributee, § 112 
Judgment affected by failure to servo joint execu¬ 
tor, § 243, p. 400, n. 97 

Personal liability of administrator paying dis¬ 
tributive share after garnishment, § 186, p. 
416 

Probate court’s jurisdiction to set aside judgment 
against administrator as garnishee, § 293, p. 
574 

Property in hands, § 84 

Recital in judgment against executor as gar¬ 
nishee, § 246, p. 494 

Scire facias to enforce judgment against trustee, 
S 261, p. 516 

Service of interpleader summons on, 8 279 
Setoff by garnishee of claims arising as personal 
representative, § 203, p. 440 
.; {iguhstituted as party, § 138 
Sxpnmonlag as garnishee, 8 34 


Executors and administrators—Continued, 

Time for answer by, § 210, p. 448, n. 30 
Time for entry of judgment against, § 243, p. 490 
Exemplary damages, 

Breach of garnishment bond, § 301, p. 593 

Amount as question for jury, § 302, p. 596 
Wrongful garnishment, § 313 
Cross-action, § 312 

Jurisdictional amount determined by includ¬ 
ing. 8 311, p. 610 

Question for jury, 8 311, p. 611, n. 59 
Exemptions, 

Breach of bond by releasing exempt pi-operty, 8 
299 

Burden of proof, 8 228, p. 470 
Custodia legis, property in, 8 44, p. 245 
Deposits in court, § 45 

Pull faith and credit of foreign judgment in state 
where debt is exempt, 8 293. pp. 580, 581 
Garnishee’s duty to assert defendant’s right to, 8 
206 

Hypothecated property, 8 64 
Intervention by principal defendant to claim 
exemption, § 277, p. 554 

Judgment against garnishee as conclusive on 
exemption rights, 8 293, p. 576 
Judgment on answer claiming property as ex¬ 
empt, 8 252 

Judgment i>rotocting defendant’s exemption 
rights, 8 248 

Judicial process, funds ref*clved under, 8 51 
Non-exempt property as defense to recovery of 
exempt property in another state, 8 190, p. 
427 

Payment by garnishee to defendant, 8 136. p. 419 
Payment by garnishee of judgment as defense to 
liability for failure to claim defendant’s ex¬ 
emptions, 8 204, p. 585 

Payment to defendant notwithstanding adjtidica- 
tion that debt is exempt, § 296 
Pledged property, 8 04 

Prisoner, i)ror)erty taken from, 8 44, p. 247 
I^rocess as defense in action on dissolution lK)nd, 
8 307, pp. 603, 604 

Quashing or dismissal of garnishment on groun<l 
garnished projXM'ty Is exempt, 8 270, p. 535 
Release of exempt property as bn^a<‘h of bond, 8 
299 

Reopening third party proceedings to permit ex¬ 
emption claim, 8 2tK) 

8et-off by garnish(‘e of <lel)t without reference 
to, 8 203, p. 449 

Situs of debt cieterniining, 8 125, p, :i39 
Exhaustion of other reim^Iles, ne(*essity, § 13 
Exhibits iiled with pleading in iwrtMXH'dlngs to pm- 
enre, 8 142 
Existing debts, 

Maturity as affecting right to garnish, § 86 
Necessity, 8 13 

Ex parte application for interpleader of third imrty 
claimant, 8 279 
Expenses, 

Damages for wrongful garnishment, f 313 
Defendant’s liability. 8 264, p, 527 
Oaniishee as costs, 8 264, p. 523 
Recoverable on garnishment bond, $ 391, pp. 591, 
592; 8 302, p 594 
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Expenses—CtJntimied, 

Third party claimants, § 201 
Express contract, availability in personal actions 
founded on, § 7 
Extension of time, 

Answering by ffarnislioo, § 210, pp. 448, 449 
Api)earunce of adverse claimant or interpleader 
or intervention, § 284 

Pile demand for trial of issues between plaintiff 
and Rurnisiiee, § 232 
Piling interroi^atories, ^ 213, p. 453 
Piling trav<‘rse to garnishee’s answer, § 226, p. 
470 

Extent of liability, 

I)iss(»lutlon bonds, J 304, pp. 506-600 
r.arnlshnHMit bonds, § 301, pp. 580-593 
Extinguislimciit of debt by payment of judgment of 
garnish(*«», § 2i»4, p. 582 

Extraoniinary reim‘dy, garnishment as affording, | 

2, p. 202 

Extraterritorial jurisdiction of proceedings to procure, 
S VJ3 

Extraterritorial (»p<»ration, stattitory provisions, § 3, 

p. 211 

Fa<‘illty of paynumt clause, proc(»eds of life policy 
ciiutaining. S 110. p. 317 
Pa<*tor. gartiishee known as, § 1, p. 200 
Pactoriy.lng proc(*.ss, 8 1. p. 200 
Pallure of, 

<’ousI<leration, determination of issue, S 235, p. 
482. n. 15 

narnl.slH‘e to answer. $ 224 

l*lalntlfr to prosecute proc(K»dings, dismissal or 
disc-lmrge, « 271. pp. 540, 541 
Trn.st, liahlllty of pro}«*rty to garnishment, § 82 
Pallure t-o n‘cover <lellne<l, 8 299 
Falsity of, 

Allegatlmis, 

Aflldavlt for writ, H 142 

ll«wrlpt!on <if judgmejit, $ 143, p. 357, n. 
90 

Existence of tleht, wrongful garnishment, Ji 
310 

Disclosure as iiffet*ting garnishee’s HabUlty for 
<*ostH, 1264, p. 528 
Federal courts, 

Almtement of garnishment procwdlngs In by pen- 
<lenry of pr<s*milngs In state ctuirt, 8 199, p- 
427 

Judgment <»f without jurlstllethm a.s nuga¬ 

tory III, 8 296, p. 589 

JurlH<nctlon depemkait on iM*rsonul servhH^ or ap- 
})f*aranfMs 8 123, n. 24 

Name In which writ or summons to gnnilsIuH* 
must run. 8 152, p. 371 

rendei«*y of prtic«*i*<Ilng In as barring right, 8 
93 

l^ubllcatlon of si‘r\’h'e of prmvss on nonrt'sideut 
defemlant, 8 161) 

Federal government, exemption, § 43 

t’umiMuisation fiir M*rvb*eH to, § 116, p. ,326 
Writ or stmimons to garnishee to rim In name of 
Fnlted States, 8 152, p. 371 

FiMleral Housing Administration, liability, § 49, n. 
47 

Federal odiears, exemption, t 40 


Pees of, 

Garnishee for attendance, item of cost, 5 264, p. 
523 

Jurors, liability, § 131 

Fiduciaries, bank deposits in name of, § 80, p. 283 
Piling, 

Dissolution bond, § 274, p. 548 
Interrogatories, § 213, pp. 452, 453 
Summons to garnishee, § 149 
Pinal judgment. 

Against garnishee, § 243, p. 490; § 244, p. 491; 
§§ 245, 255 

On striking out answer, § 253, p. 501 
Debt evidenced by as garnishal)le, § 94 
Necessity, 8 12, pp. 216-219 
Supporting writ of error, § 243, p. 491 
Findings, 

Garnishment proceedings, § 239 
Prior proceedings, adopted in scire facias to en¬ 
force judgment, § 261, p. 519 
Separate findings on issues between plaintiff and 
defendant and between plaintiff and gar¬ 
nishee, § 236 

Third party proceedings, 8 269 
Fire claims commission, certificate of award by, S 
317 

Fire insurance, claim on policy, 8 HO, p. 316 
Firemen, compensation, 8 116, p. 328, n. 5 
Fishing expedition, use as, $ 2, p. 207 
Fixtures, llal>iUty, 8 98 
Foreclosure pr<K»r<'xlings, availability in, § 18 
Foreign assignments, right to garnish in case of, § 
77, p. 276 

Foreign atta<»hment, § 1, p. 200 
Actions, 8 191 

Alimony claim as basis of, § 10 
Availability, 8 4 
Ex coutra<»tu actions, 8 7, n. 04 
Exe<?ution attachment distinguished, § 175, p. 
393 

Lien on property us affecting, § 66 
Nature, 8 2, p. 204 
Primary purjHise, § 2, p. 208 
Itecjuisltx's of ganilshxnent on, § 4, n. 47 
Unliipildated claim, § 9, n. 87 
Validity of statutes authorising, 8 3, p. 208 
Foreign corporations, 

Domestlcatltm for purposes of, 8 38 
<»arnisluH\ 

Examination as, § 218 
Naming us, § 38 

Insurance (‘ompany, jurisdiction acquired on serv¬ 
ice by agent, 8 127 

Jurisdiction of debts owing to nonresident l>y, g 
125, p. 340 

Stock in as garnishable, 8 107 
Summons to foFt>ign (corporation as defendant in 
main suit, 8 16^ 

Temporary prt‘Simce in state affecting jurisdiction, 
8 125, p. 341 

Waiver of objwtions to jurisdiction, § 129 
Foreign Judginent. 

Against assigntce, payment and satisfaction to gar¬ 
nishee, 8 294. pp. 5a5, 586 
Foreign atta<4iment in ai'tion on, § 5 
Protection against garnishee, 8 293, pp* 58(HS82 
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Foreign judgment—Continued, 

Situs of debt affecting jurisdiction, § 125, p. 
340 

Foreign states, pendency of prior garnishment suit as 
barring subsequent action in another state, § 190, 
pp. 425-427 

Foreign statutes, garnishee’s duty to assert exemptions 
under, § 206 

Forfeiture of claimant’s rights by failure to intervene, 

§ 277, p. 652 
Form of, 

Action for wrongful garnishment, § 311, pp. 608, 
609 

Affidavit to procure writ, § 141 
Dissolution bond, § 274, p. 547 
Proceedings to, 

Procure, § 119 
Support or enforce, § 191 

Remedy for quashing an^ dissolving writ or dis¬ 
charging garnishee, § 266 
Traverse to garnishee’s answer, § 226, pp. 470, 
471 

Writ, summons, or notice to garnishee, § 152, pp. 
368-374 

Formal requisites of answer or disclosure of garnishee, 

§ 212 

Forthcoming bond, defendant’s defenses affected by fil¬ 
ing, § 195 
Fraud, 

Advance payment of wages, effect, § 115 
Defendant and garnishee, effect on garnishee’s li¬ 
ability, § 175, p. 394 

Defense in action on dissolution bond, S 307, p. 

Determination of issue, § 235, p, 482, n. 15 
Excusing garnishee’s failure to answer, § 256, p. 
511 

Garnishee, 

Failing to assert defendant’s exemption, § 206 
Liability, § 311, p. 608, n. 32 
Judgment on answer setting up fraud as defense, 
§252 

Procuring, 

Insurance policy, burden of proof, § 228, p. 
476, n. 60 

Judgment against garnishee, equitable relief, 

§ 259 

Question for jury, § 237, n. 51 

Setting aside default judgment against garnishee, 

§ 256, p. 511 

Fraudulent conveyances. 

Garnishment action piticluding suit to set aside, 

§ 190, p. 424 

Transfer as precluding garnishment, f 77, p. 275 
Fraudulent possession, 

Garnishees, § 30 

Garnishment of person in, § 44, p. 246 
Fraudulent representations in disclosure, § 224 
Fugitives from justice, money taken from, § 44, p. 
248 

Fall faith and credit, 

Foreign judgment against assignee, § 294, p. 

" ' ' 686 

Garnishment of debts owing to nonresident, § 125. 
pp. 388, 339 

against garnishee, § 293, pp. 580-582 
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Fund in court. 

Notice of garnishment, § 152, p. 370 
Service on clerk as garnishee, § 156, p. 376 
Further answer or disclosuie, § 222 
Future dividends, possibility of as garnishable, | 
87, p. 291, n. 82 
Future profits, 

Assignment of, effect, § 77, p. 274 
Contracts, contingent nature, § 88 
Gaming transactions, stakeholder, liability, § 59 
Garnishable character of debt or property, time for 
determination, § 175, pp. 391, 392 
Garnishee notice or summons to defendant, §§ 161-165, 
pp. 384-386 

Garnishees, § 1, p. 200; §§ 25-68, pp. 226-264 
Agents, §§ 27, 30 

Of law, persons holding as, §§ 44-55, pp. 244- 
256 

Of principal defendant, §§ 56-58 
Ancillary administrators, § 52 
Assignment or transfer to as defeating right, § 
77, p. 275 

Attorneys, §§ 47, 58 
Attorneys in fact, § 33 
Bailees, § 59 

Bankruptcy trustees, § 50 
Banks, § 62 

Bond as indemnity of, § 145 
Carriers, § 60 

Protection from loss, § 61 

Character of obligation or possession, §§ 27-30, pp. 
228-231 

Cities and villages, § 39, p. 239 
Clei*ks of court, § 45 
Codefendanta jus, § 34 
Colleges or universities, § 39, p. 240 
Commissioner.s, g 48 
(’ommoii carriers, § 60 
Conflict with rights of, § 27 
Consent to jurisdiction, § 25 
(V>nstructivo possession, § 28 
Corporations, g 37 
Agents of, g 57 

<'ostSj>iliabllity for in third party proceedings, f 
Counties, g 30, p. 2:i8 

Custodla Icgis, persons holding property in, g 44, 
p. 245 

De facto government, § 43 
Defendants, status ns, § 1, p. 200; g 34 
Depositaries, g 50 
District of (Columbia, g 30, p, 238 
Employees, § 27 

Of principal <lefondant, gg n6-,58 
Equitable right to pos.'icasioii, § 28 
Executors and Jidmlnlst rators, gg JM, 52 
Federal government, g 43 
Foi*eign ooitiorations, § 38 
Fraudulent acquisition of possosslon, g 30 
Gift to as exempt, g 77, p, 275 
Guardians, g 53 
Husband and wife, g 34 
Ignorance of ownership, § 31 
Infants, § 35 

Insolvency as affecting liability, g 25 

On garnishment bond, g 301, pp. 691, 593, nit 
45, 63 
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Garnishees—Conti nnod, 

Interploafler of third person claimant initiated by, 
ii 278, pp. 558, 559 
Interstate eorporations, § 87 
JoindcM* in proceedings to procure, § 137, pp. 848, 
849 

Judgment against, operation and effect, § 298, pp. 
574-582 

Jurisxii<‘tion of, § 128 
Justi<*es of tile pea<*e, § 48 

Knowl«‘dge of ownei'ship or character of posses¬ 
sion, § 81 
liessiHvs, (57 

Tdaiiility, jiS 175-lSO, pp. 899-401 

Test based on lialiility to action, § 29 
Lienors. (i4-(59, pp. 291-294 

PoHw'ssion of proiierty as essential, § 05 
Termination of lien, 8 (54 
Married women, § 85 
Masters. § 48 

Mortgagees, §S 94“9n, pp. 291-294 
INi.ssession as essential, 8 95 
Miinb'ipal, 

Corporations, $ 89, p. 289 
Otiieers and agents, § 40 

Name stated hi writ or smmnoiw, j$ 152, p. 8(59 
Nonresidents, § 89 
Notice* to, 

Defeaidant by garnlslnM*. § 192 
(vurnishee*. Not lee. post 
()bj<M‘flons, iOl 19(5 207, pp. 481-149 

Ahsen<*e of garnlsliee or def(»4*ts In bond, 8 
148 

Jurlsilletlon, 8 182 
Ihihlli* <*orporatlon8, 8 42 
Hi*rvief* of pna^vs on prin<*ipal defendant, § 
199 

Writ. 8 tr»8 

Of!lfH»rs anti ngentw, 8 40 
Party (*>. 

Action, 8 1« P> 

Intervention or Interideader of adverw' claim¬ 
ants, 8 28:1 

Personal nature i>f pn»*(H8iiiiK as to, § 2, p. 20<5 
l^ersunal pro|s*rty left on land, 8 89 
Persons llalde as, 

(leia^rally, 8 25 

Piirtleulnr persons. 88 82-98, pp. 281-299 
Persons under disaidilty, § 25 
Plalntinrs or eopluintiffs, 8 
Pledg.-es, 88 (M <19. I»p. 2151-294 
INisscsalon ns essential, 8 05 
l\issi*SHion of priipert>, 

Muiiia*r of atiiuirltig, 8 *11^ 

Pai'ticutar pnriMjs<*, 8 29 

Priitcliutl di'feitdanr, agents and eiiii»loycH*8 of, §8 
59 5H 

Prlviite carriers, 8 90 
ITlvles, 88 JiJi. 54 
Privity. 8 80 
Public, 

Cor!s>ratloii.s, 8 89, pp. 235-249 
ot!l(.*orH and agents, 8 

Quasi mtiuiciiHd c*orporatioiia^ | 80» p. 286 
Hf^glsters, 8 48 
Hlght of pcHMieoslon, I 28 
Httfcty depoaitarieH, I 68 


Garnishees—Continued, 

School districts, § 39, p. 239 
Sheriffs, § 51 
Sovereignty, § 43 
Stakeholders, § 59 
State, § 43 

Statutory restrictions, § 25 
Territory, § 43 

Test of liability to process, § 26 
Townshii>s, § SO, p. 230 
Trust companies, § 62 
Timstee, post 

Warehousemen, § 59, n. 20 
Wrongful possession, § 30 
“Garnishee* or “garnishor,” § 1, p. 200 
General denial. 

Evidence of payment of debt by garnishee admis¬ 
sible under, § 229, p. 469 

Garnishee, denial of debt or property, § 210, p. 457 
Indebtedness, evidence admissible under, § 229, p. 
498, n. 77 

Set-off by garnishee admissible under, § 203, p. 
444 

General money judgment against garnishee, § 243, p. 
489 

Gifts, exemption, 8 *77, p. 275 

Good faith, execution in as condition precedent, § 19 
Governing law. Law governing, post 
(Jovenimentai, 

Agencies, debts due by, § 85 

Subdivisions, compensation for servlws to, § 119, 
p. 32(5 

<»overnor, service of pmcess on, J 159, p, 377 
Grants, acceptance as essential to liability to garnish¬ 
ment, § 87, p. 293 
Gnmnds, 8S 4-18, pp. 211-224 

Motions to qua.sh, dismiss, dissolve, or discharge. 
8 270, pp. r>:i4-5:i8 

Nonexistent ground, wrongful garnishment, 8 310 
<»roup Insuramn*, claim under jioUcy, g 110, p. 319, n. 
45 

Guaranty, 

Claim under contract of as garnishahle, § 118 
<5arnishee*s guaranty of (*laims sued on uneii- 
for<*eable in garnishment, g 176, p. 394, n. 4 
Guardians, (^ximiption, § 53 
Harsh remedy, g 2, p. 202 
Head of family, wages, g 115, n. 17 
Ihdrs, interests of, g 52 

Highw^ay contractor surety’s rights as suiiorior to, 
g 18.3, p. 408, u. 59 
Husimud and wife, 

Action by wife of defendant against garnishee, 
g 190, p. 425 

Hunk account in name of, g 80, p. 284 
ICvldcMice of ownership in third party proceed¬ 
ings, g 288, p. 697, n. 89 
Garnishees, 

Action against spouw*, | 34 
Married women, g :15 

Interpleader of defendant’s wife, g 278, p. 559, 
n. 36 

Intervention by wife, g 277, p. 553, n. :13 
Joinder of husband In wife’s plea of interven¬ 
tion, 8 277, p. 555 

Name In which writ must issue, effect of mar¬ 
riage after Judgment, g 152, p. 399, lu 83 
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Husband and wife—Continued, 

Party to garnishment, defendant’s wife as, § 137, 
p. 349, n. 93 
Property of wife, § 79 
Hypothecated property. 

Exemption, § 64 
Objections, § 66 

Idem sonans doctrine, § 152, p. 369 
Ignorance of, 

Identity of defendant, garnishee’s liability for 
payment of debt, § 186, p. 417 
Eights of defendant to property, garnishee’s lia¬ 
bility for surrender, § 186, p. 418 
Service of process, garnishee’s liability for pay¬ 
ment of debt, § 186, p. 417 

Illegal, 

Contract, claim under as garnishable, § 118 
Debt as garnishable, § 70 
Impairment of lien of, § 181, p. 405 
Impeachment of return of writ, etc., § 158, p. 382 
Implied contract, availability in personal actions 
founded on, § 7 

Inadvertence excusing garnishee’s failure to answer, 
§ 256, p. 511 

Inchoate lien created by, § 181, p. 403 
Inconsistent defenses by garnishee, § 196, p. 433 
IncriminatoiT disclosure by garnishee, § 209 
Indebitatus assumpsit, liability to suit in as essen¬ 
tial, § 70 

Indebtedness not subject to garnishment by reason of 
I>endeney of prior action by defendant, § 190, pp. 
422, 423 
Indemnity, 

Claim under contract of, § 118 
Insurance, claim under policy of, § 110, p. 319 
Independent action. 

After garnishment, as ground for dissolution, § 
271, p. 541 

Claim proceedings as, § 281 
Dissolution bond, action on, § 307, p. 603 
Enforcement of judgment against garnishee, § 
262 

Garnishment bond, for breach of, § 302, p. 593 
Independent garnishments in separate suits, § 151 
Indigent prisoner, compensation allowed attorney for 
defending, exemption, § 116, p. 327 
Individual projoerty, liability to, for del)t of corpora¬ 
tion, § 72 

Indorsement of return of writ, etc., § 158, p. 381 
Infants, 

Garnialiees, § 35 

Party to garnishment, § 137, p. 349, n. 94 
Eecissioii of contract by, after garnishment, § 
185, p. 414, n. 33 
Wages, § 78 

Information and belief. 

Affidavit, 

Alleging debt or obligation of garnishee, § 
143, p. 360 

In proceedings to procure, § 140, p. 351 
Conelusiveness of answer on, 8 223, p. 462 
Disclosure of garnishee on, § 219, p. 458 
Initials of garnishee, error in caption of interroga¬ 
tories, 8 213, p. 452 
Injunction, 

Execution by, 

^" Garnished judgment debtor, 8 190, p. 422 


Injunction—Continued, 

Execution by—Continued, 

Garnishee, § 294, p 582, n. 34 
Garnishment enjoined until unliquidated damages 
can be set off, § 203, p. 442 
In’ aid of garnishment, § 193 
Sale of garnished property, § 201, p. 515 
Successive writs to reach wages, § 151 
Suit pending appeal in garnishment, § 190, p, 
425 

In personam proceedings, § 2, p. 205 

Abating garnishment proceedings, § 190, p. 421 
Availability in, § 6 
Inquest to determine amount of. 

Damages, on entering default judgment against 
garnishee, § 254, p. 503 

Judgment against principal defendant, § 243, p, 
490 

Inquiry in interpleader or intervention of third party 
claimants, § 282 

Inquisitorial proceedings, § 2, p. 202 
In rein, § 2, p. 205 

Availability In proceedings, § 6 
Jurisdiction of proceedings to procure, § 123 
Insolvency, 

Affidavit, 

Alleging in procoediuRs to procure writ, § 
143, p. 356, n. 79 

Amendment of, to show, § 140, p, 352, n. 43 
Oondition precedent, § 120 
Defendant, 

Burden of proof, § 228, p. 476, n, 60 
Defense in action on garnishment bond, S 
302, p. 594 

Ground for setting aside default judgment 
for garnishee, § 256, p. 511, n. 93 
Garnislu'e, § 25 

Affecting llal)iUty on garnishment bond, § 
301, p. 591, n. 45; p. 593, n. 

Installments, amount due, 8 88 

Institution of action, issuam^e simultaneously, 8 35 
Instructions to jury, 

(’laimant’s lamd, action on, 8 »'^8 
Garnishment bond, action <m, 8 p. 596 
< Garnishment pniceedlngs, 8 2118 
Thlnl party proccMKiings, 8 

Wrongful garnishment, action for damages, 8 
311, p. 611 
In8uran<*e, 

Burden of proving fraud and violation of poli<*y, 
8 228, p. 476, ii, 60 

Claim under ijoiicy as suhje<*t to, 8 339, pp. 315- 
320 

Defenses by garnishee insurer, 8 397 
Dismissal of action imixiunding prrs^eeds as evi¬ 
dence of wrongfulness in Issuing writ, 8 392, 
p. 596. n. 07 

Judgment on answer of insnrer asserting defense, 
§ 252, n. 

Security deiK)sited by insurers as subject to, 8 83 
Intangible proiwrty, § 97 
Interest, 

Damages for wrongful garnishment, § 313 
Garnishee’s liability for, 8 380, pp. 398-401 
Judgment against defendant, interest oa, recoV' 
erable on dissolution bond, 8 304, p. 507 
Liability for as subject to, 8 fO, n. 46 
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Interest—Continued, 

JUH'overable on breac'h of, 

Dissolution bond, § 304, p. 600 
Oarnislimont bond, § 301, p. 591 
Third ix*rson\s claim, interest on, § 290, p. 571 
Interest in debt or fund affecting joinder as parties, 
8 137, p. 349 

Tiitoriocutory judgment supporting final judgment 
against garnishee, § 255 
Interpleader, 

Funds held on as garnishable, S 45, n. 68 
Oiijoction by, that int(*rrogat<)ries were not filed 
in lime. 8 213, p. 453 
PriiK'ipal defendant, 8 137, p. 348 
Third party elalmanls, §8 276-292, pp. 550-574 
See, also, 'riiini party <*luims, post 
Interrogatories, 8 213, pp. 451—153 

Additional or further interrogatories, 8 222 
Amendment or supplemental answer without fnr- 
flier lnterrogatorli».s, 8 221 
An.swer.s raising nnestion of fact, § 237, n. 51 
iK'fault judgment for failure to answer, § 254, 
IK 503 

Dismissal or dis<4iarge on failure to exhibit, 8 
271. i». nil 

Duty to answer, 8 209 
Kvidence in, 

Scire fn<*ias to 4‘nforee judgment against gar- 
ulsbfMs 8 261, p. 518 

Thin! iMirty pnxsssilngs, 8 288, p. 568 
Judgment on failure to atisw^T, 8 253, p. 501 
Selre fa<4ns to euforee JudgnuMit against gar- 
ni.shee, 8 261, p. 518 

Servlee as eondltlon pwK'etlent to entry of jinlg- 
meat against garnlH{u«<s 8 243, p. 490, n. 96 
Time for stuwing, 8 214 
Interstate eoriHJratlons ats garnishees, § 37 
Intervention, 

Defendant or Judgment del»tor. in trial of Issue 
lH4w(M*n plaint iff and ganiisiuHs 8 240 
Interpleadin’ dlstingiilslied, 8 276, p. 551 
Motion to qniisli or dismiss l>y Intervenor-s 8 268, 
pp. 533. 531 

Nonresident Intervenor ns subJiM’l to garnishment, 
8 rSu p. 311 

Principal ilefentlanl. 8 137, p. 348 
Proceetliiigs to si4 aside Judgment against gar- 
nisln*cs 8 25<l, p. 507 
Third iM'isoiis, 88 276 292. pp, 550-574 

Si*e. also, Ttilrd party <4alm.s, iKist 
KffiS’t, 88 28t> 2i»l, pp. 5<K>-ri73 
Wrongful gariiishinent, iutervenoFs right to 
sue, 8 311, fi. 609 

Inter vivos trust, Interest of iMundhdary, 8 76, n. 6 
Invalid Judgiinuit or 4‘xeeutlf»H, payment by garnishee 
as protisdb»n, 8 294, p, 584 

Investigation by gnrnislns* of legality of pnw’eedliigs, 
8 183. p. 113 
Irregularities in, 

Pending suit, piiyimutt of debt by garnishee <iur- 
ing, I 18<i, pp. 418, 419 

PnHHMnliitgs, as defense by garnisItiHS 8 200 
IrreviS'afde, 

Apprupriutlon <»f pr4iis»rty, effwt, 8 T7. p. 275 
Trust, appropriiilioii of proiH?rty Vn, 8 82 
Issuance of writ or summoas to garnishw, 88 13(), 151, 
p|i. :U16 3<iH 


Issues, 

Action on garnishment bond, § 302, p. 595 
Between adverse claimant and plaintiff on inter¬ 
pleader or intervention, § 284 
Between plaintiff and garni.shee . on default of 
third party claimant, § 286 
Intervention or inteipleader of adverse claim¬ 
ants, § 282 

Scire facias to enforce judgment against gar¬ 
nishee, § 261, pp. 518-520 

Traverse of answer of garnishee, § 336, pp. 467- 
473 

Joinder of, 

Garnishees in proceedings to procure, § 137, pp. 

348, 349 
Issue, 

Curing defects in statement of claim on inter- 
pleador or intervention, 8 287, p. 566 
Third party claims, 8 287, p. 564 
Waiving defects in contest of garnishee’s an¬ 
swer, § 226, p. 473 

Partie.s, 

Garnishment bond, action on, 8 302, p. 594 
Scire facias to enforce judgments against 
garnishees, § 201, p. 518 

Joint, 

Debtors, garnishment against portion of, § 152, p. 
370 

Deposits, liability, 8 80, p, 284 
Judgment against, 

Defendant and garnishee, § 243, p. 491 
Several garnisboes, § 243, p. 491 
Liability, 

An.Mwer or dis(*losure of garnishees jointly 
liable, 8 211 

OarnislKH' and defendant, offset against, 8 
183, p. 409, n. 74 

Set-off by garnisliee of joint debts, g 203, i)p. 
440, 441 

Trustees, servici* of process on trustee joint¬ 
ly liable, § 156, i>. 376 
Motion for new trial, 8 241 
Nature of pro(*(H*dlng, § 2, p. 207 
Notice to inter 2 >lea<led clahnants, § 279 
GbIigatlon.s, 

Codefemdant as garnishee, 8 -*J4 
Liability to garnishment, 8 73 
Objection to garnishment, § 74 
Ownership, proiau’ty held in, § 73 
Joint and several liability, 

Garnishee an<l debtor after judgment, § 293, p. 
577, n. rA 

Payment by obligor not summoiu‘<I as garnisbets 
8 186. i>. 416 

Sureties on garnishment bond, § 146, p. 363 
Judgment, 

Atlldavit to procure writ to show subsisting Judg¬ 
ment. 8 143, pp. 357, 358 
Against defendant, 

Condition prec<Kient to judgment against 
garnishets 8 244, pp. 491-49:j 
Default judgment conditioned on roiulltlou 
of, 8 254, p. 504 

I)escrli>tion <»f or reference in Judgment 
agtiln.st garnishee, 8 246, p, 494 
Dissolution bond conditioned to pay, g 301. 
pp. 597-600 
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Judgment—Continued, 

Against garnishee, 

Certainty as to amount, § 240, pp. 494, 495 
Condition precedent to action on dissolution 
bond, § 304, pp. 597-600 
Dissolution bond preventing rendition, § 274, 
p. 548 

Operation and effect, § 293, pp. 574-582 
Payment on satisfaction, | 294, pp. 582--587 
Vacation, grounds of, S 256, p. 508 
As between plaintiff and garnishee, §§ 242-259, pp. 
488-513 

Deposit in court applied to judgment, | 263 
Enforcement, §§ 261, 262, pp. 513-521 
Execution, § 261, pp. 514-616 
Garnishment, § 261, p. 520 
Scire facias, § 261, pp. 516-520 
Assignment, § 21 

Recording as essential to bar garnishment, § 
77, p. 280 

Availability in actions on, § 5 
Burden of proving, § 228, p- 475 
Certainty, § 246, p. 494 
Claimant’s bond, action on, § 308 
Condition precedent to action against garnishee 
for failure to answer, § 224 
Contractual claim made garnishable, § 90 
Costs as part of, § 264, p. 528 
Cure of defects in, 

Affidavit, § 144 
Bond, i 148 

Return of writ, etc., § 159 
Debt or property, judgment for In third party 
proceedings, § 290, pp. 571, 572 
Defects or Irregularities in judgment again.st de¬ 
fendant as defense by garnishee, § 199, pp. 
434-436 

Dependency on, § 12, p. 217 
Dissolution bond. 

Determining amount of liability, S 304, pp. 
597-600 

Judgment in main action fixing liability, § 
306, p. 601 

Enforced by garnishment, 

Bond where garnishment issues after judg¬ 
ment, 5 145, n. 68 

Nature of garnishment to enfoive, § 149 
Parties in proceedings, j 137, p. 348 
Recital of judgment in writ to garnishee, j 
152, p. 372 

Separate affidavits to procure writ, g 141 
Successive writs to garnishee, g 151 
Venue of proceedings, g 133 
Finality as essential, g 12, pp. 216-219 
For defendant, 

Against garnishee, g 260 
Dismissal or discharge of garnishment, | 271, 
p. 5;^9 

For garnishee, g 295 

Payment to defendant after judgment, g 296 
For plaintiff, 

Res judicata in action for wrongful garnish¬ 
ment, g 311, p. 609, n. 49 
Want of ownership of property by defendant, 
Hm 6 .Vi , S 276, p. 550 

judgment, ante 


J udgment—Continued, 

Garnishment of, protection of interest of parties, 
§ 190, p. 421 

Garnishment prior to, § 15 

Interest, garnishee’s liability accruing from date 
of judgment, § ISO, p. 308, n. 39 
Invalidity as against defendant as defense by 
garnishee, § 199, pp. 434-436 
Jurisdiction of garnishment to enfon*e, § 122 
Lien of, 

Garnishment, perfected by, § ISl, p. 403 
Priority, § 1&3, p. 408 

Merger of uncertain claim in as rendering gar- 
iiishable, g 87, p. 293 
Necessity, § 16 

Nisi, supporting final judgment against garnishee, 
§255 

Notice of seizure of debt in form of, g 150, p. 378, 
n. 56 

Notwithstanding verdict, g 237, n. 53 
Payment, dismissal of garnishment proceedings, ^ 
271, p. 542 

Principal action, judgment separate from judg¬ 
ment in garnishiiumt prnceoding.s, g 191 
Proceedings between plaintiff and princii>al de¬ 
fendant, g 194 

Redelivery bond, judgment on, pendemy of gar¬ 
nishment pro<*eedings as ground for nonpay¬ 
ment, § 100, p. 422 

Reduction of claim to as barring garnlslnneut, g 
94. p. 290 

Satisfaction, dismissal of garnishment pro<*eed- 
ings, g 271, p. 542 

Set-off by garnishee against debt due to principal 
defendant aflfo<*tC(l by procuring, g 203, p. 439 
Third party proceedings, g 290. pp. 570-572 
Time of rendition determining garnishable char¬ 
acter of property, g 175, p. 392 
Tort claim, amount due as garnishable, g 91 
Judgment debt, liability to garnishment, g 94, p. 299 
Judgment debtor, 

Defendant in garnishment pro<*ee<rings, § 137, p. 
347, n. 68 

Garnishee as, § 1, p. 200 

Intervention in trial of issue iK»tw<HMi pluintifT 
and garnishee, g 240 

Judi(?ial, 

(’mistruction, statutory provisions, g 3, j>. 209 
Notice, proceedings in main suit, § 228, |>. 475 
Proc^ess, exemption of funds received by sheriflr.s,. 
etc., g 51 

Sales, proc*eed8 as subject of, g 48 
Junior attaching creditor’s right to object to writ, 5 
153 

J urlsdiction, 

Oonclusiveness as to Jurisdietlan of Judgment 
against garnishee, g 2fh% p. 577 
Dismissing or disc*haiging process on ground of 
lack of, g 270, p. 536 

Garnishee’s duty to question, g 199, pp. 434, 436 
Garnishment proceeding affecting right to abate 
subsequent action, g 190, p. 424 
Interpleader of third person claimants, g 278, p. 
566 

Judgment against garnishee reciting Jurisdiction¬ 
al facts, § 246, p. 493 

Judgment of court without Jurisdiction as protec¬ 
tion to garnishees, g 293, p. 578 
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Jurisdiction—Continued, 

Non rosidents, post 

Plea in abatenuuit by garnishee raising question 
of, § 2(K) 

Prior suit in different jurisdiction, ground for 
abatement, continuance, etc., § 190, pp. 420 - 
42T 

ProctH'dings to ])rocure, 121-132, pp. 3.33-344 
Protwtion to garnisli(»e by. 

Judgment of court without jurisdiction, § 203, 
p. r»so 

Paynnmt of judgment affected by, § 294, pp. 
08.3, 384 

Quashal, etc., on ground of loss of. § 271, p. 539 
Third party clalm.s, § 27(;, p|>. 551, 552 
Va<‘ation of judgment against garnishee for 
la<*k of. § 25(5, i)p. 507, 508 
Voluntary appt»aram*o, deiKjndent on, § 123 
Wrongful garnishment, action for damages, J 311, 

p. 010 

Jurisdictional, 

Avenmait.-^ in ufHdavlt for writ, 8 142 
Ih'fects in, 

AOidavit for writ, 

Aimaidment, 8 140, p. 352 
Waiver, $ 144 
Writ, 8 152, p. 308 
Waiver, 8 lo4 

Nutnrts statutiiry reepdrements, §110 
Jnnir.s* liability to garnishment, 8 111 
Jury <iuestlons on trial of garnishment proceedings, 
8 237 

Jury trial, 

(•andshment pro<MM»dlngs, § 230 
Motion to quash garnishment, 8 205 
Scire findas to enf<irce judgment against gar- 
8 2tt1. pri. 519, 520 
Third party pr<K*«»edlngs, 8 200 
JnstbM'H of the peace, 

Kxemption, 8 40 
Jurisdh'tion, 

Cliiims and judgments In <*ourt of nn^ord, 8 
tM. p. mn 

Judgments brought up by transcript, 8 121, n. 

m\ 

KtiowliHige, 

AfflHiit tn priHt*<*dlngs to procure, 8 140, p. 351 
CoriM»rat<* offiwr or agent making dlsclosims 8 
211 

CfiiridHlKHS 8 31 

Of isstmm'e of writ, dlKpensing with servkt*, 
8 150, p. 375 

True defemiiinr, nffecting garnishw's liability. 8 
152. p. m) 

Ktmwb*dge ami Mlef, answer of gandshee on, 8 210, 
p. 458 

!<alN>rt*rH' liens, priority, 8 PP* 410, 411 
latches. 

Barring Intervention by third party claimant. 8 
277, p. 555 

Moving to set aside Judgment against garn{sh€H.s 
I 250. p. 507 

Prosecuting proceedings, ground for dissolution, 
I 271, p. 540 

l 4 indlord and tenant, lessee as chargeable with gar¬ 
nishee process, § 07 

r>andlord*s Hen. priority, 8 103, p. 400, n. 56 
X^nds. liability to, i 08 
88C.J.S.-4I0 


Law governing, § 3, p. 211 

Nature of proprietary interest obtained by gar¬ 
nishor, § 172 

Notice of assignment barring garnishment, § 77, p. 
280 

Lease, assignment after garnishment, § 182, p. 406, n. 
35 

Leave of court. 

Additional interrogatories, § 222 
Commencing another action while garnishment 
pending. § 190, p. 424 

Filing additional answer of garnishee, § 221 
Issuing execution against garnishee, § 261, p. 515 
Second motion for judgment against garnishee, 8 
243, p. 490 

Trustee, etc., summoning as garnishee, § 55 
Leaving copy of writ, etc., § 156, p. 377 
Lega<des, § 112 

Legal expenses, recoverable on breach of garnishment 
lK>nd, 8 301, pp. 591-593 
Legal proceeding, nature as, § 2, p. 204 
Ix'gatees, interest of, | 52 
Ijeglslative power, 

Garnishees, § 25 

Garnishment statutes, 8 3, p. 208 
Tjeglslature, salary of memlx*r, 8 116, p. 328, n. 5 
Lessees, liability to garnishee process, 8 67 
Xjetters as evidence, 

Action for wrongful garnishment, § 311, p. 610, 
n. 57 

Third party proc*eediiigs, 8 288, p. 567, n. 86 
Levy, 

By ofiicer serving writ or summons, § 156, pp, 377, 
378 

Nature of garnishment, 8 2, p. 204 
Ijovying officer, 

Answer taken by, 8 215 
Delivery of proix*rty or debt to, § 225 
liiablllty insuran<*e, proewds of, 8 HO, p. 318 
XJabillty of garnishee, presumption, 8 228, p. 473 
Libel or .slander, availability in actions for, 8 8, n, 82 
Lilwiral construction, statutory pri>vislons, 8 P- 2Ul) 
Lien, 88 181-183, pp. 461-411 

Availability In foreclosure prom^dlngs, § 18 
Discharge l)y garnisht*e of lien prior to guvnish- 
meut. 8 186, p. 419 

Disposition of garnished proiH?rty by guriilshcc as 
lienor, § 1^ 

Judgment against garnishee whore garnishee’s 
liability is for proiierty held subject to, 8 249 
Judgment <le<?lurlng garnishment as lien on debt, 
8 243. p. 489 

X^ossesslon i)y garnishee to secure lien, defense, 8 
202, pp. 437-439 

Property of persons not served with process, § 156, 
p. 376 

Purpose as to sec’ure, 8 2, p. 207 
Quashing or dismissing garnishment as releasing 
Hen, 8 273 

lilenors, liability to garnishee pro<*ess, 88 64-66, pp. 
261-264 

Possession as essential, § 65 
Surplus, § 64 
Termination of Hen, 8 64 
Life incomes, 8 116 

Life insurance, proceeds of, 8 HO, p. 317 
Limitation of actions, barred judgment as supporting, 

8 12, p. 218 
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Liquidated claim, necessity, § 13 
Liquidated demands, 

Liability to, §§ 89-91 
Necessity, § 9 
Loans, 

Garnishee to defendant, $ 186, p. 416 
Promise of loan as garnishable, § 118 
Logger’s lien, priority, § 183, p. 411 
Loss of right, § 22 

Lost answer, default judgment precluded by evidence 
of contents, § 254, p. 503, n. 80 
Mailing summons to garnishee to another county for 
service, § 150 

Main action, damages for wrongful garnishment re¬ 
coverable in, § 312 
Malice, wrongful garnishment, 

Element of, § 311, p. 608 
Sustaining exemplary damages, § 313 
Malicious prosecution, form of action for wrongful 
garnishment, § 311, p. 608 

Mandate of appellate court, affidavit to procure writ 
to allege, § 143, p. 357 

Mandatory statute setting out form of writ, § 152, p. 
368 

Married women. Husband and wife, ante 
Masters, exemption, § 48 

Materialmen’s lien priority, § 183, pp. 410, 411 
Maturity, 

Claim, § 14 

Garnishment of unmatui-ed claims, § 14 
Judgment against garnishee prior to maturity of 
debt, § 249 

Necessity that debt be due, § 86 
Negotiable paper, 

Garnishment before or after, § 102 
Transfer before or after, effect, § 77, p. 279 
Payment of debt before as defeating garnishment, 
§ 95 

•Set-off by garnishee of unmatured claims, § 203, 
p. 441 

Mechanics’ liens. 

Payment by garnishee prior to garnishment, § ISC, 
p. 419 

Priority, 8 183, pp. 410, 411 

Medium of payment of judgment against garnishee, § 
294, pp. 586, 587 

Membership in exchange, § 118 

Merger, claim merged into judgment debt as garnish- 
able, § 04, p. 209 

Meritorious defense as condition to, 

Equitable relief against judgment, 8 259 
Setting aside default against garnishee, § 256, pp. 
510, 511 

Merits of main suit, effect, § 2, p. 207 
Mesne process, jurisdiction to issue on failure to issue 
oi*iglnal writ, § 167 
Minors. Infants, ante 
Misjoinder of parties, 8 139, n. 5 
Misnomer, 

Affidavit to procure writ, § 143, p. 355, n. 72 
Writ, relieving garnishee from liability in paying 
debt, 8 186, p. 417 

Misspelling name of defendant in writ, summons, or 
notice to garnishee, 8 152, p. 369 

MtWWibftii r • .. 

of garnishee, $ 223, p, 404 


Mistake—Continued, 

Excusing garnishee’s failure to answer, 8 256, p. 
511 

Ground for setting aside default judgment against 
garnishee, § 256, p. 511 

Motion to quash, dissolve, or discharge, § 272, p. 
543 

Mitigation of damages, action on garnishment bond, § 
301, pp. 590, 593 
Mode of, 

Payment, contingency i^especting as affecting right 
to garnish, 8 87, p. 293 
Proceedings to procure, 8 119 
Serving summons, etc., 8 156, pp. 377, 378 
Trial of garnishment proceedings, § 236 
Money, 

Availability in action for recovery of, § 6 
Obligations other than for payment of, 8 100 
Money judgment against garnishee, 8 243, p. 489; 8 
249 

Enforcement, 8 261, p. 513 
Moral obligation as subject to, § 70, n. 41 
Mortgagees, 

Direction of summons or writ to garnishee as 
mortgagee, 8 152, p. 370 

Liability to garnishee prof*ess, 88 64-CG, pp. 261- 
264 

Possession as essential, 8 65 
Mortgages, 

Claim of garnishee as mortgagee as prior to gar¬ 
nishment lien, 8 183, p. 409 
Garnishment carrying with It mortgage secairing 
garnished debt, 8 174 

Judgment against garnishee as mortgagee of de¬ 
fendant’s property, 8 249 

Priority over lien of garnishment, 8 183, p. 408 
Proeeeds o-f mortgaged property, 8 71 
Return of writ or summons serv<'^d on mortgagor, 
8 158, p. :m 

Validity determined in garnishment proceedings, 
8 235, p. 482, n. 15 

Motions, 

Attacking affidavit for writ, 8 144 
Default judgment against garnisliee, 8 254, p. 505 
Dismiss, etc., motions to, 8 272, pp. 542-545 
Judgment for insufficiency of answer, § 253, p. 
502 

Judgment on. 

Answer, 8 251, pp. 498, 499 
Dissolution bond, 8 306, p. <102 
Obje<*tion that garnisla^^ is jigent of law, 8 55 
Objection to garnishmeirt, 8 *12 
Opening or vacating judgment against garnishee, 
8 256, p. 507 

Remedy for qnnshing and dissolving writ or <IIh- 
charging garnlsluHs 8 2<J6 
Municipal corporations, 

Dissolution on ground munhdpality not subject to, 
8 270, p. 5:16 

Exemption from garnlsh<?e proc*ess, 8 39, p. 2:i9 
Defense in action on dissolution lK>nd, § :107, 
p. 603 

Garnishee, summoning as, 8 39, p. 2:i6 
Garnishment in aid of judgment against, 8 85 
Notice of garnishment to, § 152, p. 369, n. 82 
Payment of debt by agent without knowledge of 
service of writ, 8 186, p. 417 
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Murilcip«*il ofTicors, 

Garnislu*es, § 40 

Salaries, exemption, § 116, p. 326 
Mutual ac*<*ount, liability to, § 90 

Mutuality of (lemaiid as i*oquisite of set-off by gar¬ 
nishee, 8 203, pp. 440, 441 
Naked bailment, proin^rty helxl under, § 69 
Nature of, § 2, pp. 202-207 

Claim, aOidavit to procure writ alleging, § 143, pp. 

3r>s, :m 

Interpleader or intervention of third party claim¬ 
ants, § 2S1 

Judgment against garnishee, § 243, pp. 483-491 
Pr(K*ee<lings to, 

Quash, dismiss, or dissolve, 8 266 
Support or enforce, 8 191 

Right created by garnisiiment, § 181, pp. 401- 
404 

S<‘lrf‘ facias to tuiforce judgment against gar- 
nisliee, 8 261, p. 916 
Writ of garnishment, § 149 
Necessity for summons <u* writ to garnl.shee, 8 140 
Negle<’t of garnlsliee, va<*atlf)n of Jmlgment, 8 pp. 

nos, nil 

Negotiable Instruments, 8 109 

Hills and notes, generally, ante 
Hunlen of proving own<*rshlp In third party pro- 
cet‘dlngs, 8 2SS. p. 967, n. 77 
l)ei»ts evideu<‘<*d by as garnishable, 8 102 
Deilnition, 8 102 
Judgment, 

Against garnislu'c paid by, 8 294, pp. 986, 987 
As prfite<*tion of garnishee against hona lido 
pur<4ms(»r, 8 293, pp. 978, 579 
On «nsw(*r admitting indebtetlnea.s on, § 292, 
n. 34 

TJnblllty to. 

Objection and waiver, 8 104 
Prot«H*tlon <»f rights of parties, 8 193 
Tileii of garnlshnamt on, 8 1^^2, p. 406 
<)l»je<»tlojm to garnishimmt, 8 104 
Hemhmcy of garnishment action as def<‘nse to ac- 
tbm by lndorse<s 8 HH), p. 424 
Protmdlon of rights of parties on garnishment of 
debt, 8 1<« 

Transfer after garnishment, 8 1^2, pp, 406, 407 
Waiver of objfsdion to garnishment, 8 104 
Wroiigfid gfiriiishment, interest as measure of 
<{antag(*s for, 8 313 
New gnrnlshmekit Inunl, 8 147 

New issin* iitJ(*c((Hl hy Interpleader or intervention of 
cliiUnants, 8 281 

New parties In proc<M‘dlngs to procure, 8 
New prmM»ss to bring garnishee iJito court nftt‘r uiuenxl- 
meat of pleu<ilngs, 8 122, n. 10 
Now trial, | 24! 

Aptsmrams^ hy garnlshi^e moving for, 8 171 
Dismissal of giiriilshmeiit <m grant of, 8 271, p. 
5.39, II. 7 

Hctting aside Jmlgment against garnishee and 
granting of, 8 250 
Nominal damages. 

Breach of garnishment bond, instructions, 8 *192, 
p. rilHl 

Wrongful garnishment, i 318 
Non eat factum plea, action on dissolution bond, 8 *307, 
p.605 


Nonjoinder of parties as ground for discharge of writ;. 
§ 270, p. 538 

Non-liability affidavit of garnishee, § 214 
Non-negotlable paper, 

Assignment of as barring garnishment, § 77, p.. 
279 

Claims evixienced by, § 101 
Nonresidents, 

Affidavit or petition alleging nonresidence, § 143; 
p. 356 

Amendment of affidavit to show nonresidence of 
defendant, § 140, p. 352, n. 43 
Assignees of, § 21 

Attachment as condition precedent to support 
garnishment, § 120 

Change of venue by nonresident garnishee, § 
135 

Claimants, interpleading, § 27tS, p. 597 
Defenses for iionresixlont defendant made hy gar¬ 
nishee, § 196, i>. 432, n. 93 

Kxemptions, garnishee’s duty to assert oxemp'- 
tions of nonresident defendant, § 206 
Garnishee of county in which action is brought 
affecting venue, § 134 
Garnishees, summoning as, § 36 
Garnishment against, 8 24 

Judgment against nonresident defendant support¬ 
ing judgment against garnislUHS 8 244, p. 
492 

Jurisdiction, 

Debts owing to nonresident dofeuxlaiit, 8 129, 
pp. 338-341 

In rem or (pmsi in rem, 8 123 
Nonresident defendant stipulating to pay debt 
outside state, 8 126 

Plaintiff and defendant both nonresidents, 8 
127 

Notice to nonresident xlefemlant, 8 162 
Pleading hy garnishee for nonresident defendant,. 
8 195 

Quashing writ on ground of lack of nonresidence* 
of defendant, 8 270, p. 936 
Return of pro<*esH on noun*sldent principal de¬ 
fendant, 8 170 
Riglit to romexly, § 20 
He<*urlty as condition to defending, 8 195 
Servioo of proett'ss on nonresi<lent, 

Di‘fGndant In m.alii suit, 8 169 
Trustees jointly liable, § 196, p. 376 
Veniu* wlioii IkUIi partic's are nonresidents, 8 133: 
Waiver of objt*<*tionH to jurisdiction, 8 129 
Nonsuit, 8 279 

Notes. Hills and notes; Negotiable instruments, gen¬ 
erally, ante 
Notice, 

Appearance of garnishees 8 171 
Application for (iefault judgment against gar- 
nishtH>, 8 294, pp. 904, 609 

Application for, or entry of Judgment, § 243, 

p. 

Assignment barring garnishment as rctiulrlng, S 
77, p. 279 

Claim by third i)erson. 8 277, p. 599 
(Contingent liability as resulting from necessity 
of, S 87, p. 202 
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Notice—Continued, 

Defendant, notice to, §§ 161-170, pp. 384r-388 
Payment of foreign judgment as protection 
to garnishee dependent on, § 294, p. 586 
Requisite to judgment against garnishee, § 
243, p. 490 

Exception taken to answer of garnishee, § 220, 
n. 63 

Filing of traverse of garnishee’s answer, § 226, 
p. 472 

Garnishee, notice to, §§ 149-160, pp. 365-384 
Application for dissolution on bond, § 274, p. 
546 

Judgment, 

On answer conditioned on, § 251, p. 499 
Reciting notice, § 240, p. 494 
Liability limited by scope of, § 178 
Motion by defendant to discharge garnish¬ 
ment for defects in, § 268, p. 533 
Motion to quash, notice of, § 272, p. 543 
Garnishment in one court requiring answer in 
another, § 122 

Identity of defendant, burden of proof, § 228, p. 
475 

Inteipleaded claimant, § 279 
Issue in response to garnishee’s substituted an¬ 
swer, § 226, p. 472 

Motion to strike answer, § 253, p. 502 
Oral examination of garnishee, § 216 
Pendency of proceedings, garnishee’s failure to 
give, effect, § 293, pp. 578, 579 
Proceedings to quash dissolution bond, § 274, 
p. 548 

Purchaser of note, of prior garnishment, § 182, p. 
406, n. 43 

Show cause why judgment should not is.sue 
against garnishee, § 255 
Traverse of garnishee’s answer, § 226, p. 470 
By claimant, § 287, p. 565 
Trial, garaishee’s right to notice, § 233 
Novation, 

Bill or note constituting, 5 96 
Judgment debt, liability to garnishment, § 94, 
p. 301 
Nulla bona. 

Attachment returned, necessity, S 17 
Execution returned, necessity, 8 10 
Nunc pro tunc. 

Correction of judgment against garnishee, 8 257 
Clerical error, § 246, p. 404 
Entry of judgment against defendant after judg¬ 
ment against garnishee, § 244, pp. 492, 403 
Object of, § 2, p. 207 
Objections, 

Affidavit for writ, § 142, n. 58; 8 144 
Agents of law, exemption, § 55 
Answer of garnishee, 8 220 

Piled after time, § 210, p. 449 
Bank deposits, garnishment of, § 80, p. 284 
Defendant as movant, § 268, p. 533 
« Evidences of debt, garnishment of, 8 105 
Garnishees, ante 
• Garnishment bond, i 148 

Hypothecated property, garnishee in possession, 
' 8 66 

i*/^tru<eUon& in third party proceedings, 8 269 
^ Interrogatories, 8 213, p. 453 


Objections—Continued, 

Intervention by third person claimant, 8 277, p. 
556 

Joint obligations, garnishment of, § 74 
Jurisdiction, 88 129-132, pp. 342-344 
By third person claimant, 8 282 
Negotiable instruments, garnishnieiit of, 8 104 
Nonresident garnishee, § 3(> 

Notice to defendant, objections to, § 165 
Parties in proceedings to procure, 8 139 
Principal defendant, 8 195 
Public corporations or agencies, 8 42 
Public funds, garnishment of, 8 85 
Return of writ, etc., 8 159 

Salaries and wages of public officers and em- 
plo 5 'ees, garnishment of, 8 116, p. 327 
Service of process or defects therein, 8 157, pp. 
378-380 

Garnishee or trustee objecting to service on 
principal defendant, 8 169 
Service of writ on garnishee* § 156, p. 375 
Summons or notice to interpleaded claimants, 8 
279 

Venue in proceedings to procMirc, 8 136 
Waiver, post 

Writ or notice to garnishee, 8 153 
Obligations other than for payment of money, § 100 
Obstruction of plaintiff’s claims affecting garnishee’s 
liability for interest, 8 180, p. 309 
Officers, 

Authorized to serve noti<*c, etc., to garnishee, 8 
356, p. 376 

Direction of notice, etc., to garnishee, 8 152, p. 
371 

Garnishees, 8 40 

Service of writ, etc., on officers as garnishees, 
8 156, pp. 376, 377 

Who may take affidavit to pro<‘uro, 8 140, p. »351 
Official capacity, 

Exemption of funds held in, § 40 
Garnishee, direction of summons In, 8 152, p. 370 
Offset against lien of, 8 182, p. 409, n. 74 
Open account, 8 90 

Opening and closing argument, third party proceed¬ 
ings, § 269 

Opening judgment against garnishee, 8 256, pp. 506- 
512 

Operation and effect. 

Garnishment in general, §8 172-174 
Order quashing, etc*., 8 275 
Statute, § 3, p. 208 

Operation of law, transfer by as affecting right to 
garnish, § 77, p. 273, n. liTi 
Oppressive use of writ, 8 10 
Optional fire iwlldes, (»laim under, § 110, p. 310 
Options, debt due on oxcrc*ist‘ of, 8 118 
Oral examination of garnishee, 8 216 
Corporate garnishee, 8 218 
When written answer unsatisfactory, 8 222 
Oral motion for interpleader, 8 279 
Orders, 

Action on claimant’s bond, 8 308 
Admitting third person claimant as party, 8 
277, p, 556 

Discharge, necessity of writing, 8 272, p. 543 
Distribution, legacy, etc., as garnisbable after 
order of, § 112 
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^Ol•(le^s—Continiiocl, 

Iiit<}r|)loji<lor of third party claimant, § 278, p. 

r>r>9 

Issuaiico of summons to garnishee, § 150 
Money, ac*(*eptance as necessary, § 87, p. 293 
Noti<‘e to interpleaded claimant, § 279 
Paynumt by as defeating right, § DO 
Prot(‘cting garnishee in paying funds, § 180, p. 
418 

Quashing, dissolving, or dismissing garnishment, 

8 273 

Re(iulring garnishee to pay debt or property into 
court, 8 225 

Show cause why Judgment should not issue 
against garnishee, 8 255 
ThinI party procreedings, § 290, pp. 570-572 
Origin, 8 1. p. 291 

Original creditor, persons claiming through as en¬ 
titled to writ, 8 21 
Other remedies, exhaustion, 8 

Ouster of garnishee by wrongdoer, 8 PP. •^1‘1» 
415 

Outstanding ch<‘cks, d«»poslt for payment of as sub¬ 
ject to garnishment, 8 Wi, p. 284, n. 78 
'Outstanding execution, issuance In case of, § 10 
Own prorK»rty, recovery by, § 71 
Ownership, 88 71-85, pp. 207-290 
S<»e, also, Title, post 

Burden of jiroviug in third party proceedings, 
8 2HS, p. 507, n. 77 

C’oriiorate stock, gurnlslnneiit T»»r|s>se.s, 8 *197 
Defense by gurnlslu'e, 8 291 
Determination <»f issue,*8 235, p, 482 
Evidence In tlilrd party promnllngs, 8 288, pp. 
507, ,508 

IsHtK‘ on intervention or Interpleadtu*. 8 282 
Pleading in third lairty protvedlugs, 8 287, p. 5<r> 
Thin! iH‘rson. defense of gai-ulshee, 8 2<»4 
Trial of Issue in third party proce<»dlngs, 8 209 
l^arl materia, construction of statutes, 8 5, p. 29i» 
Pnrtinl iiHslginnent. right to garnish us amM*ted, 8 
77. p. 270 

X>artU*uhtr ctuilractH or relatioHsldps, ciuhiis under, 88 
KM) ns. pp. 313-4)32 
1‘HrtleH. 88 137-139, pp. 347-359 

Athduvit to rmieure writ to name all parties, 8 
143. IK 35.5 

A)nK*al In third party pnstMMlIngs, 8 290, p. 572 
Bond to tHUdtiln names, 8 140, p, SkK) 

('iaimunt's iKuui, acthuis on, 8 398 
Claimant to Interveiithm or interpleader hec<mi- 
liig party, 8 281 

Description In writ, summons or notice to gar- 
8 1^*2, pp. .'98), 37i) 

Dismlssat op discharge on change, 8 271, p, 549 
DlHHoiutlon Isiiid, actions on, 8 p- 094 
Oarnlshee ns imrty to action, 8 1. P* 299 

Betweim plaintKT and def<*ndniit, 8 2;)2 
(larnislimeiit bund, action on, 8 <8)2, p. 594 
Interventlun or Interpleader of adverse claimants, 
1283 

Issues on Interventhm or interpleader, 8 282 
Judgment in proceedinga lietween plaint iff and 
garidsliHs I 243, pp. 490, 401 
Jnrisdictlim. 18 121. 123 

Not subject aa ground for dissolution, f 270, p. 
530 


Parties—Continued, 

Rule to traverse garnishee’s answer, § 226, p. 
470, n. 91 

Scire facias to enforce judgment against gar¬ 
nishee, § 261, p. 520 

Sureties on dissolution bond discharged by 
change of parties, § 305 
Third party claims, post 

Partition, allowances to commissioners as exempt, § 
116, p. 327 
Partnership, 

Affidavit to procure writ, § 143, p. 357 
Cost awarded as garnishee, § 264, p. 522 
Intervention by garnishing creditor, § 277, p. 554 
Payment by partner after garnishment of firm, 
§ 1R6, p. 416 

Petition or affidavit to procure writ alleging, § 
143, pp. 355, 356 

Resident partner of nonresident firm, § 125, p. 
341 

Passive trust, § 76 
Payment, 

Affidavit alleging nonpayment in proceedings to 
procure writ, 8 143, p. ,358, n. 9 
Claim or judgment as ground for dismissal, § 
271, p. 542 

Defendant after judgment for garnishee, 8 296 
Discharging sureties on dissolution ])ond, § 305 

PtHiS, 

Answer conditioned upon payment, 8 224. 
n. 46 

C'ondition to answer by garnishee, 8 200 
Oarnisheo to plaintiff before judgment, 8 207 
Indel>tedness, 

Defendant or third person after garnish¬ 
ment, 8 186, pp. 415-420 
Ib'feuse by garnishee, 8 107 
(larnishee, evidence of payment under gen¬ 
eral (ienial, 8 226, p. 46.9 
Offi<‘er or into court, 8 225 
Outside of state affecting jurisdiction, § 126 
Judgimuit, 

Against garnishee, 8 204, pp, 582-587 
Phuuiing in action oh dissolution bond, § 307, 
p. (K)5 

Prior to servic<», effect, 88 05, 96, pp. ,302-305 
Summary judgment on dissolution bond, § 300, 
p. C8)2 

Penalties availability in action, 8 8 
PendtMicy of action. 

Affecting other actions or pnwxiedinga, § 100, pp. 
421-427 

Affidavit to pr(K*ure writ alleging, 8 143, pp. 357, 
358 

Defense of garnishee, 8 207 
Issuance In, 8 15 

Uept^al of statute as aflret?tlng, 8 3, p, 210 
RIglit to garnishment as affected, 8 03 
Pensions, 8 114 

Personal actions, remedy as available in, 8 5 
Personal injuriw, claim on policy insuring against, S 
110, p. 316 

Personal judgment against garnishee, 8 243, pp. 488, 
480 ; 8 249; 8 293, iK 575 
Personal liability of garnishee. 

Costs, 8 264, pp. 527, 528 
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Personal liability of garnishee—Continued, 

Service of writ or summons creating, § 181, pp. 
401, 403 

Personal service of process, 

Defendant in main suit, § 169 

Requisite to jurisdiction, § 123, n. 24 
Garnishee owing debt to non-resident defendant, 
§ 125, p. 338 

Jurisdiction acquired by service of non-resident 
defendant and garnishee, § 127 
Notice to intei-pleaded claimant, § 279 
Scire facias or notice to show cause on garnishee, 
§255 

Summons or notice to garnishee, § 156, p. 377 
Personal services, 

Obligations dischargeable by as garnishable, § 
100 

Public officers and employees rendering, § 116, p. 
325, n. 51 

Persons, 

Entitled to, §§ 20, 21 

Answer or disclose, § 211 
Apply to set aside execution on judgment 
against garnishee, § 261, p. 515 
Costs, § 264, pp. 521, 522 
Costa on appeal, § 264, p. 629 
Enforce bond, § 300 

Enforce dissolution bond, § 307, p. 604 
Interplead third person claimants, § 278, pp. 
557-559 

Intervene, § 277, pp. 553, 654 
Intervene to assert adverse claims, § 277, 
p. 652 

Make affidavits, § 140, p. 351 
Move for quashal, dismissal, discharge or 
dissolution, § 268, pp. 532-534 
Object to writ, § 153 
Oppose motion to discharge, § 269 
Serve writ, summons or notice to garnishee, § 
156, p. 376 

Sue for damages for wrongful garnishment, 
§ 311, p. 609 

Sue on bond, § 302, p. 593 
Traverse answer of garnishee, § 226, p. 468 
Vacate or set "aside judgment against gar¬ 
nishee, § 256, p. 507 
Inteipleaded, § 278, p. 557 
Liable to, 

Costs on appeal, § 264, p. 529 
Costs in proceedings, § 264, pp, 525, 526 
Protected by bond, § 145 
Served, § 156, pp. 376, 377 

Subject to garnishment, burden of proving exemp¬ 
tion, 8 228, p. 476 
Petition, §8 140-144, pp, 350-361 

Intervention by third person claimant, § 277, p. 
555 

Show cause why writ should be quashed or pro¬ 
ceedings dismissed, § 266 

Physical attachment, service of writ as, § 2, p, 204, 
n. 49 
Place, 

Contracting debt stated in summons or writ to 
garnishee, § 162, p. 372 

Service of writ, notice or summons to garnishee, § 
166, p. 376 

Trial of proceedings, § 236 


Plaintiff, § 1, p. 200 

Defenses between garnishee and plaintiff, § 198 
Garnishee’s lial)ility to, § 176, pp. 393-395 
Interest, § 180, pp. 398, 399 
Interpleader of third person claimant initiated 
by, § 2'78, p. 558 

Judgment for plaintiff in third party proceedings, 

§ 290, pp. 571, 572 

Party to garnishment proceedings, § 137, pp. 347, 
348 

Set-off by garnishee of claim against plaintiff, § 
203, p. 443 

Summoning as garnishee, 8 33 
Waiver of service of process or defects therein as 
binding, § 157, p. 379 

Plea, 

Bar to suit against garnishee by own creditor, % 
190, p. 421 

Distinguished from motion, § 266, n. 97 
Jurisdiction, § 129 

Proceedings between plaintiff and principal 
defendant, § 104 

Prior action by defendant, § 100, p. 423 
Plea in abatement. 

Piling as condition precedent to action on gar¬ 
nishment bond, § 302, p. 594 
Objections to return of writ, stimmons or notice 
to garnishee raised by, § 150 
Reaching defects in writ, § 153 
Pleading, 

Action against garnishee for failure to answer, 
§224 

Answer of garnishee regarded as, 8 231 
Dismissal or quashing garnishment on ground of 
defects, § 270, p. 530 

Dissolution bond, action on, § 307, pp. 604, 605 
Exemptions claimed by garnishee for benefit of 
defendant, § 200 

Foreign judgment against garnishee as bar to 
another action, § 294, p, 586 
Foreign judgment as protection to garnishee, $ 
283, pp. 581, 582 

Garnishment bond, actions on, 8 502, pp. 594, 595 
Instructions conforming to pleadings, 8 
Interrogatories to garnishee as, 8 213. p. 452 
Issue on garnishor’s answer presented l>y, 8 226. 
p. 470 

Joint judgment against defendant and garnishee 
supported l>y, § 243, p. 491 
Judgment as prote<?tioa of garnLshoe pleaded In 
bar, § 293, p. 579 

Motions to quash or dismiss, consideration of 
pleadings on, 8 272, p. 544 

Principal action, pleading separate from plead¬ 
ings in proceedings, g 191 
Proceedings between plaintiff and princlpiil de¬ 
fendant, 8 194 

Proceedings to enforce or supiwrt, 8 191 
Scire facias on conditional Judgment against gar¬ 
nishee, 8 255 

Scire facias to enforce judgment against gar¬ 
nishee, 8 261, p. 518 

Scope of issues and inquiry defined by, § 235, p. 
482 

Set-off by garnishee, 8 203, pp. 443, 444 
Third party claimant proceedings, g 287, pp. 564- 
566 
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Pleading—Oontiniiod, 

Wrongful garnishment, action for damages, § Sll, 
IH). (ilO, (5U 

Pledges, 

daini of garnishoo to pledge as prior to garnish¬ 
ment lien, § )>. 4()<> 

Corporate stock, garnishment as available as to, 
§ 107 

Garnishee process, liability of pledgee, §§ 0)4-66, 
pp. 20)1-264 

Possession l)y garnishee to secure pledge as de¬ 
fense, S 202, pp. 437—430 
Prior to garnisinnent lien, § 183, p. 408 
Sale by garwlslnK', § 1S2, ]), 406) 

Sale of pledged se<*uritles under execution on 
judgment against garnishee, § 261, p. 514 
Poru*emen, \vag(*s, S IH}, p. 328. n. 5 
Preponderanc*e of evidence?, g 203, p. 430 
Possession, 

<;arniHhee, g 27; g 113, p. 414 

Aflldavit alleging, g 143, pp. JloO, 360 
As against subse<|uent l(*vies, g 187 
I)et(U*mination of issue, g 235, p. 482 
Presumption, g 228, p. 474 
Joint ohligatlons. liabllily to garnishment, g 73 
Judgment against garnishee where garni.sluH‘’s 
liability is for, g 240 

Judgnuuit on answer aff(‘<‘ted by denial, g 251, pp. 
4!«». 500 

Manner of acquiring as alTectliig liability as gar- 
nisluHs g :10 

Particular punwise, g 20 
2te<|ulslte to jurisdiction, g 121 
High! ns issseiitial, g 28 

KIght to retain jiossesslon as defense by gar- 
nlslHH?, g 202, pp. 437-4:«) 

Posse.ssory ttctlon, g 1, 100, n. 1 

Prae<‘lpe, issimace of summons tt) garnishee on filing, 
g 150 

Preference of domestic to fondgn <*nslItorB in gar- 
nlsliment hy n«in-resl<Ieiif pinliitiff and claim by 
n»sl<ieiif, g 282 

Preferemt's, obtaining, g 2, p. 204 
Pt'eliininnry default against inm-aitswering garnishee, 
g 25-1, p. 505 

Premature a<*tio!i, dismissal, g 270, p. 5:i5 
Premature answer or disclostm* garnisii4‘e, g 210, 
p 440 

Notice (»f exfHqitloii, g 220, n. 6ft 
Premature motion, 

Judgment i)ii answer, g 251, p, 408, n. 16 
Judgment on <lissolution iumd, g 3181, p. 602 
Quash or fllsjulss, g 272, p. 543 
Prematurity as defense by gurnishiHS g 2t)0 
Premiums on ImiiuI, 

l)(*feminnt*s Uability, g 264, p, 527 
Item of pialutifT's cost, g 264, p. 523 
He(*overai»li* tin i>reai4i of garnisiuaent iHmd, g 
301, p. 501 

of garnishee in state conferring Jiu’i.sdictiou, 
g 125. p. 341 
Presumptions. 

Action iM*tw(»e!i plaintiff and garnishee, g 22H, pp. 
473. 474 

Foreign judgment against gamiBhoe, validity, g 
204, p. 586 


Presumptions—Continued, 

Garnishee holds garnished money unemployed to 
await decision, § 180, p. 400 
Garnishment bond, action on, § 302, pp. 595, 596 
Indebtedness arising from default against gar¬ 
nishee, g 256, p. 511 

Invalidity of service of writ, § 156, p. 375 
Jurisdiction from failure to answer, § 124, n. 43 
Jurisdiction of foreign state rendei’ing judgment 
against garnishee, § 294, p. 586 
Jurisdiction of proceedings to procure, § 121 
l*ei*son mentioned in return is person mentioned 
in writ, § 158, p. aSl 

Itendition of default judgment against garnishee, 
§ 254, p. 504, n. SO 

Third party claiming property garnished, § 288, 
pp. 566, 567 

Prima facie evidonf*e, return to writ, or summons to 
garnishee, g 158, p. ;i82. 

I^rimary purpose, foreign attachment, § 2, p. 208 
Priiici]>al action, 

Ar)pearaiu*e as c*onf€rring jurisdiction, g 130 
Appearan<‘e in garnishment proceedings as ap¬ 
pearance in,g 131 

(’Change of venue in as changing venue of gar¬ 
nishment proceedings, § 135 
llexHUidoncy on, § 2, p. 206 

I>ls<»ontinuance of garnishment proceedings on 
faihire, g 192 

Dissolution bond, pro<‘eeding in principal action 
after giving, g 274, p. 579 
GarnisluK' as party to, § 137, pp. 347-34i) 
Judicial notice of proceedings in, § 228, p. 475 
Jurisdiction, g 122 

Notice to (lefemlunt in, gg 166-170, pp. 386-388 
Pr(K*es.s to defendant in, gg 166-170, pp. 386-388 
Kccord <‘urliig defects in allldavit to prcK'UiH^ writ, 
g 143, p. :156,11. 90 

Venue affecting venue of garnishment proceed¬ 
ings, g i:i3 

Writ issued only In county in which brought, § 

Primdpal ami agent. Agents, ante 

l^rincipal defendant, Ih^fendant, ante 

Principal plaintiff. Plaintiff, ante 

I'riiiclpal proct*i‘<llngs, <*harucler, gg 4-18, pp, 211-224 

Priority, 

Action iiy defendant ahatcul iiy garnishment pro- 
ce(*dlng,s, g 190, pp. 422, 423 
Action on claim as preventing gurnishinont in 
same <*ourt, g 03 

Hetwe<‘n garnishment and oth(»r liens or claims, g 
18.3, pp. 407-411 
Hetween garnl.shments, g 18*1 
Burden of proving priority of claim of tliiril 
person, g 288, pp. 566, 567 
(tarnlsliment l>y another creditor, effect, g 93 
itiirnishment prcK-oedlngs harre<i by actions be- 
twcHUi plaintiff and garnishee, g 196, p. 425 
Issuance' of garnishment as ground for dismlssiU, 
g 270, p. 5:i5 

Judgment con<‘erning propei*ty or delit, right as 
affected by, g 94, pp. 29J>-;102 
Trial of issue ma<ie by answer and traverse, g 
2.35, p. 482 
I»rlHoiiers, 

Kxemptlon of property taken from, g 44, p. 247 
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Prisoners—Continued, 

Garnishee defending on ground property was il¬ 
legally taken from, % 196, p. 432, n. 93 
Private carriers, § 60 
Privies, garnishees, §§ 33,34 

Privileged communications, attorney’s liability, § 58 
Privity, 

Contract, right as dependent on, § 70 
Garnishee and defendant, § 30 
Garnishee setting up defense with which de¬ 
fendant has no privity, § 198 
Probate court’s jurisdiction to set aside judgment 
against garnishee, § 293, p. 574 
Procedure, 

Interpleading third party claimants, § 279 
Securing dissolution by giving security, § 274, p. 
548 

Proceedings, 

Affected by pendency of garnishment, § 190, pp. 
421-427 

Between plaintiff and defendant, §§ 194, 195 
Procuring writ, §§ 119-132, pp. 332-365 
Supporting or enforcing, §§ 191-264, x)p. 427-530 
Proceeds of real property, § 98 
Process, 

Abuse, ante 

Defects affecting Jurisdiction, § 121 
Garnishment as partaking of nature of, § 2, p. 203 
Jurisdiction dependent upon service, § 123 
Notice to garnishee as, § 152, p. 368 
Personal service on principal defendant as requi¬ 
site to jurisdiction, § 123, n. 24 
Publication, post 
Beturn, post 
Service, post 

Several process against several trustees, f 137, p. 
349 

Writ of garnishment as, S 149, 153 
Profits, 

Loss as damages for wrongful garnislunent, § 313 
Loss considered in estimating exemplary damages 
for wrongful garnishment, § 313 
Loss recoverable on garnishment bond, § 301, p. 
591, n. 39 

l*romise for benefit of another, § 118 
Proof in action on bond, § 302, p. 595 
Property subject, §§ 60-118, pp. 265-332 

Description in writ, summons or notice to gar¬ 
nishee, I 152, p. 370 

Held by defendant in state, ai^davit alleging in¬ 
sufficiency, § 143, p. 359 
Jurisdiction in proceedings to procure, § 123 
Jurisdiction of property garnished, § 124, pp. 
337-342 

Kinds, S§ 97-118, pp. 305-332 
Objection by garnishee, § 205 
Ownership and title, §§ 71-85, pp. 267-290 
Pendency of other proceedings concerning prop¬ 
erty, § 93 

Quashing or dismissing for garnishing property 
not subject, § 270, pp. 535, 536 
Status of interest or claim, 8§ 86r06, pp. 290-305 
Pro rata distribution of funds, §§ 184, 2^ * 
Prpspeotive operation, statutory , provisions, § 3, p. 210 
Protection, of garnishee, 

double liability by provisions of judg- 


Protection of garnishee—Continued, 

By judgment, § 293, pp. 577-582 
By payment of judgment, § 294, pp. 5S2-5ST 
Payment to plaintiff before judgment, § 207 
Provisional remedy, nature as, § 2, p. 206, n. 70 
Public appropriations, § 85 
Public coiporations, 

Debts due to, § 85 
Equitable garnishment, § 41 
Objections to garnishment, § 42 
Summoning as garnishee, § 39, pp. 235-240 
Waiver of exemption, § 42 
Public funds, § 85 
Public officer’s, 

Salaries, § 116, pp. 325-329 
Summoning as garnishees, § 40 
Public policy, 

Public corporations as exempt under, § 30, p, 236 
Salaries of public officers and employees as ex¬ 
empt, § 116, p. 326 
Public works, debts due for, § 85 
Publication of process, 

Defects affecting jurisdiction, S 121 
Jurisdiction dependent on control of res, § 123 
Service of garnishee summons or notice, § 164 
Service on defendant in main suit, § 160 
Punitive damages. Exemplary damages, ante 
Purchase money attachment, availability in aid of, 8 
11 

Purpose, § 2, p. 207 

Qualified interest, statutory method of reaching, 8 
119, n. 70 
Quashing, 

Defective return of writ, summons or notice to 
garnishee as ground, 8 159 
Dissolution bond, 8 274, p. 548 

Preventing motion to quash garnishment, ^ 
274, p. 540 

Execution on judgment against garnishee, 8 261, 
pp. 515, 516 

Notice of garnishment, appearance by moving, S 
171 

Writ, 88 265-273, pp. 530-546 
Defects, § 153 

Expenses incurred in quashing as recoverable 
on bond, 8 301, p. 592 

Judgment against defendant as t*onditlon pre¬ 
cedent to judgment quashing writ, 9 244,. 
p. 493 

Quasi in rem, proceeding as, 8 2, p. 205 

Jurisdiction of proceedings to procure, $ 12.3 
Quasi-lien, garnishment creating, 8 lf<l. PP. 401, 403 
Quasi-municipal c‘ori>orations, sumnnmiug as gar¬ 
nishee, 8 39, p. 236 
Questions of law and fact, 8 237 

Claimant’s bond, actions on, 8 308 
Dissolution bond, action on, § 307. p. 605 
Garnishment bond, action on, 8 302, p. 596 
Third party proceedings, 8 2^ 

Wrongful garnishment, action for damages, 8 311,. 

pp. 610, 611 

Beading writ, summons or notice to garnishee, § 156,. 
p. 377 

Real property, § 98 

Foreign attachment as creating lien on, 8 181, p. 
404, n. 12 

Summons to garnishee cxeating lien on, 9 181, p. 
483, n. 4 
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Rebuttal of prliiia faole case by garnishee, § 228, p. 
476 

Recall by court of money paid by garnishee, § 294, p. 
7)82, n. 30 

Receipt as prima facie evidence of date of payment, 

§ 230, p. 470 
Receiver, 

'’Apix)inted in aid, § 103 

Kxec.ution on judgimuit rendered against receiver 
as garnisheo, § 261, p. ni4 

, Sale of sto<*k to enforce judgment by garnishee, 

It 261, p. 514 

Reception of evi<lence, § 230 
Action im bomi, § 302, p. 500 
Recdtals, 

Afflidnvit or petition to proifure writ, § 143, pp. 
;r>4-360 

Execution against garnlsht'C, § 201, p. 515 
Judgmtmt against garnishee, $ 246, pp. 493-405 
R<‘conventl(«i, wrongful garnishment, damagea, § 312 
Record, 

Assignment barring garnishment as requiring, 

S 77. p. 2S0 

K\i<len<*e itt m'tion on bond, § Ji02, p. 500 
Evidence in third party proceedings, § 288, pp. 
5<i7, 7tm 

Foreign jutigment against garnishee as defense, 

S 2J)3, p. 5.S1 

Judgnumt against garnishee, $ 243, p. 400 
Main case <*urliig def<M‘ts in aWldavlt to procure 
writ, 8 I'W, p. 35<1, n. 06 

Omissions as ground for vacating grounds for 
garnishee, 8 256, p, 508, n, 54 
Frin(4pal case In aid of aflbluvlt to procure 
writ, 8 l 

Keiulltlon tif Jmlgment against principal defend¬ 
ant, I 214, p. 493 

RetH*uimieut by gurnlshee of damages against defend¬ 
ant, S P- ‘*40 

Uei*ourM4* to other renuMllos, effect, { 18 
IbNlellvery bond, i>eiidency of prociwUngs hh grounds 
for lumpayment of jiidgment on, 8 190, p, 422 
Redemption, wiulty of, I 04 

UefertVrt poW 4 *r to interplead thlry party claimant, 3 
278, p. r»57 
Reference, 

Ailbittvlt for garnishment to IndobtedncRS of an¬ 
other, I 143, {h 360 

Rooks and xbwinnentH In answer of garnishee, 3 
210, p, 458 

Registers, f*xeiuptloii from process, | 48 
Reinstatement of dUmlssed pr«K‘tH»<iiUKs, f 265 
Time for motion, 8 -72, p. 544 
Relnsnraiu'e, (U*ht arising from u« subject, 8 110, p. 316, 

II. 2 

Rejoinder to mfily to denial of garnishee’s answer, 8 
226. p. 472 
UelaUoii bm'k. 

Amendment of return of writ, summons or notice 
to garnishee, i 160 

Amendment of Hiimmong or writ to gamishoe, 3 
155 

Lien, 1 181. p. 404 
Release, 

OarnlHhnd property, 3 1^* P. 414 
yHsaohitlon bond, 3 374, p. 548 
Filing Imnd by third party claimant, | 202 


Release—Continued, 

Right to maintain, § 22 
Sureties on dissolution bond, § 305 
Remand to lower court for piesentlng claim for costs, 

§ 264, p. 530 

Remedial character of statute, § 3, p. 210 
Remedies, 

Aid of garnishment, § 193 
Wrongful garnishment, § 311, p. 608, n. 32 
Remote damages recoverable on bond, § 301, p- 500 
Removal of cause to federal court, setting aside de¬ 
fault conditioned on abandonment of petition, § 
250, p. 510 

Rendition of judgment, 

Against garnishee, 

Default judgment, § 254, pp. 503, 504 
Vacation for irregularities, § 256, p. 508 
Third party proceedings, § 290, pp. 571, 572 
Rents, § 71, n. 60; § 98 

Claim enforceable against proceeds of garnished 
property, § 187 

Persons who may be interpleaded, § 278, p. 557 
Reopening, 

Further evidence, § 236 
Third party procce<lings, § 269 
Repairman’s lion, priority over garnishment lion, S 
183, p. 408, n. 64 
Repeal, 

Common law right of intervention by statute, 5 
277, p. 552 

Statute as dissolving pending proceedings, § 271, 
p. 538 

Replacement, insurer’s obligation discharged by, gar¬ 
nishment as defeated by, 5 110, p. 316 
Replevin bond, 

Liability on, §8 303-307, pp. 596-005 
Motion to quash conditioned on filing, § 273, n. 
17 

Sureties* right to object to service of process, 3 
166, p. 375 

Replevin of garnished property exotising garnishee 
from llahlllty, 3 786, p. 418, n. 84 
Reply, 

Default Judgment for want, 3 254, p. 503 
Denial of garnishee’s answer, 8 226, p. 472 
Foreign Judgment as protection to garnishee, 
8 203, p. 581 

Oaniishee’s answer, admission by failure to reply 
In intervention procetKllngs, 3 287, p. 564 
Representative capacity. 

Damages sustained in as recoverable on garnish¬ 
ment Im«hI, 3 P- 590 
D<>pc>sits made In us subjiKt, 3 80, p. 284 
Garnishee, 

l>lnK?tl<>n of summons or writ In, 3 152, p. 370 
Writ <llr<»cted in individual capacity as not 
binding in, 3 178 
Bight to fund l)ase<l on, 8 70 
RixpicKted instructions. 3 
RequlslteH of lK)nd, 3 14<i, pp. 362-.364 
R«Hp!islt<!s of writ, summons or mitlce to garnishee, S 
152. pp. 368, 374 

Res. juris<llctlon, 33 124-127, pp. 337-342 
Waiver, 3 1^12, n. 18 
Residem'e, 

Afiidavlt allegfiig in proceedings to procure writ, 
3 143, p. 356, m 79 
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Residence—Continued, 

Answer in county of garnishee’s residence, § 
134 

Garnishee affecting venue, § 133 
Petition or affidavit to procure writ alleging, § 
143, pp. 355, 356 

Summons to show residence of defendant, § 152, p. 
369 

Responsiveness of answer of garnishee, § 219, p. 457; 
§ 220 

Amendment of unrespo-nsive answer, § 221 
Retaxation of costs, § 264, p. 529 
Retention of control of proceedings after dismissal, § 
265 

Retroactive operation of statutory provisions, § 3, p. 
210 
Return, 

Answer as return of summons, § 208 
Attachment, issuance after, § 17 
Debt or property paid Into court to garnishee, § 
225 

Execution, condition precedent, § 16 

Issuing scire facias to enforce judgment 
against garnishee, § 261, p. 517 
Scire facias against garnishee, § 255 
Service of process on principal defendant, § 170 
Writ, summons or notice to garnishee, §§ 158-160, 
pp. 380-384 

Amendment to cure defect as to time of re¬ 
turn, § 155 

Appearance and return differentiated, § 171 
Direction for return, § 152, p. 371 
Dismissal or discharge of writ for defects, § 
270, p. 537 

Sureties on bond to indemnify garnishees dis¬ 
charged by alteration of date in, § 300 
Revenue stamp affixed to writ to garnishee, § 152, p. 
372 

Reversal, 

Amendment of answer filed after, § 221 
Costs on reversjil, § 264, pp. 520, 530 
Defense by garnishee, § 100, p. 435 
Dismissal or discharge of garnishment on, § 271, 
p. 539 

Gaiiiishment based on judgment as defeated by, § 
01 

Judgment against defendant affecting judgment 
against garnishee, § 244, p. 492 
Judgment discharging garnishee, § 296 
• Payment of judgment by garnishee before re¬ 
versal, § 294, pp. 583, 584 

Payment or satisfaction of indebtedness before 
reversal, § 296 

Reversionary interest, deposits in court, § 45 
Review, statutory provisions, § 3, p. 210 
Revocable trusts, interest of beneficiary as subject to 
garnishment, § 76 
Right of action, 

Condition precedent, § 70 

Damages for wrongful garnishment, § 311, pp. 
608, 609 

Right to invoke, §§ 10-22 
Loss, § 22 

Robbery insurance, claim under policy, § 110, p. 316 
JBoRing:stock, carrier charged as garnishee, § 60 
Rule to compel garnishee to answer, % 224 


Rule to show cause why writ should not be quashed,. 
§ 266 

Safe deposit boxes, contents, § 99 
Safety depositaries, liability to process, § 63 
Salaries. Wages, generally, post 
Sale, 

Execution on judgment against garnishee, § 261, 
pp. 514, 515 

Garnished debt not due, § 249 
Garnished property by officer serving process, §* 
261, p. 514 

Proceeds as subject, § 118 
Securities for distributing proceeds, § 263 
Satisfaction of debt due from garnishee to defend¬ 
ant, judgment providing, § 247 
Satisfaction of judgment, 

Against garnishee, § 204, pp. 582-587 
Defense by garnishee, § 199, p. 435 
Dismissal, § 271, p. 542 

Plaintiff’s judgment by judgment against gar¬ 
nishee, § 203, p. 575 

Schedule of credits garnished, § 158, p. 381, n. 16 
School districts, exemption from process, § 30, p. 
230 

School officers, salaries as exempt, § 116, p. 327 
Scire facias. 

Conclusiveness of default judgment followed by 
scire facias, § 293, p. 577 

Conditional judgment against defaulting gar¬ 
nishee, § 255 

Judgment against garnishee enforced by, § 261, pp. 
516-520 

Served on garnishee, § 242, n. 82 

Scope of garnishee’s liability, §§ 175-180, pp. 390- 
401 

Scope of issues and inquiry, § 235, pp. 481-483 
Motion to dissolve or quash, § 265 
Seal affixed to writ, notice or summons to garnishee,. 
§ 152, p. 372 

Omission, § 156, p. 377, n. 41 
Waiver, § 154 

Seal of corporation to answer as garnishee, § 218 
Sealed vault, contents as garnishablo, § 99 
Seat in exchange, $ 118 
Second execution, effect, § 16 

Se<*on(l motion for judgment against ganilsliee, § 243, 
p. 400 

Second writ to garnishee, § 151 
Service, § 156, p. 375 

Secondary provisions, validity and construction, § 3, 

pp. 208-211 

Secondary purpose, foreign attaclnnent, 8 2, p. 208 
Secretary of corporation, aflidavit for writ made by, 
§ 143, p. 357, n. 02 
Secured claims. 

Exemption, S 92 
Resort to garnishment on, § 18 
Securities, sale for distributing proceeds, § 263 
Security, 

Costs, § 264, p. 530 
Deposit as subject, § 118 
Dissolution on, § 274, pp. 546-550 
Proceedings to procure, §S 145-148, pp, 361-365 
Set-off by garnishee affected by security protect¬ 
ing garnishee’s claim, § 203, p. 443 
Security deposits, insurance companies, f 83 
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Seizure, 

Debt or property by officer levying writ, § 156, pp. 

377, 378 

Garniahment as method, § 2, pp. 203-204 
Self-incriminatory di.scloaure by garnishee, § 209 
Separate action or proceedings, 

Allidavita to procure, § 141 
Against each garnishee, § 2:^0 
Bond for garnishments issued on, § 145 
Hroach of bond, 8 302, p. 593 
Gomplaint against garnishee, § 140, p. 351 
Docketing garnishment proceedings as, § 191 
Garnishee to recf»ver costs, § 204, p. 528 
Garnisliments in separate suits, S 151 
Judgments against defendant and garnishee, ex- 
c<*ution to enforce, 8 261, p. 515 
Pers<uial jmigment against garnishee, 8 243, p. 489 
Writs issm.'xi to several counties, 8 134 
Separate hill of <v»sta to interveiiors, § !i91 
Separat<' prop(»rty, wife’s sepanite pro|H»rty as subject, 

8 79 

Separation agreements, claim under, 8 100 
SeQuestration, proceeding as in natuw', 8 2, p. 204 
Service, 

Interrogatories, 8 213, p, 452 ; 8 214 
Not.i<'e of claim by third pers(m, 8 277, p. 555 
Notl<'e or summons on Intepplead4*<l claimant, 8 279 
Process, 

Amezidment of z)artl<‘s necessitating new 
sendee, 8 IJW. m 1 

Condition ppec*edent to JiKlgment against gur- 
zilshets 8 243, j). 490 
Dt^fects affecting Jtiri.sdlctlon, 8 121 
Defendaizt in znaizt suit, 8 169 
Uettini, 8 170 

Dismissal or discharge of writ for defects, § 
270. p. 537 

Foreign corporatlrm affecting Jurisdiction of 
debts <»vving to non-n»sldent by, 8 125, p. 
310 

Jnrisdb'tiou aequirod by serving garizishee, 
8 128 

Juris<Iietlon de|)endant on, S 
IVrsoitJiI servhv on prlmdpul defentbuit as 
requisite to Jurisdiction, 8 123, n, 24 
Veniic aff»‘ct<*<l i>y, J VU\ 

Want of prfK'4*SH as defense to scire facias to 
ettfortt^ Judgment, 8 261, p. 519 
Writ, sunimons or notice to gariiisluH.\ 88 156, 
157, l>p. 374-380, 8 HM 

Coiicluslveiiess of return as to 8ervl<*e, 8 158, 
p. 382 

Default judgments supported Izy servl<H% 8 
250, p, 504* n. 88 

Kvldence <if service on motion to quztsh, 8 
272. p. 545 

tiaridsiu^* In another county, 8 150 
GarnlsiitVs liability fixe<l at time of service, 
I 175, p. 301 

Lien nunmeitcing from date, 8 181, p. 404 
Lien created, 8 181, pp, 401-404 
Payment of debt by gariiiHliet» In Ignorance 
of. I 188. p. 417 

Presumption <if aervice before payment, 8 
m p. 473 

Priority of garnishments determined by, 8 
184 


Service—Continued, 

Writ, summons or notice to garnishee—Continued, 
Return as showing service, § 158, p. 380 
Scire facias or notice to show cause on gar¬ 
nishee, § 255 

Set-off of claims by garnishee acquired after 
aervice, 8 203, p. 442 

Wrongful garnishment based on, § 311, p 609 
Services, obligations dischargeable by as garnishable, 

§ 100 

Set-off and counterclaim. 

Attorney of gaimiahed funds against attorney’s 
claim, 8 202, p. 439 

Costs in garnishment proceedings, 8 265, pp. 527, 
528 

Debtor against third party claimant, 8 282 
Demand by garnishee against garnishor, § 183, 
p. 410 

Deposits in bank, retention by garnishee hank, 8 
202, p. 438 

Formal assertion of counterclaim in answers to 
interrogatories, § 212, n. 61 
Garnishee against debt due to principal debtor, 

§ 203, pp. 439-444 

Garnishment bond enforced as counterclaim in 
original action, 8 302, p. 593 
Judgment in third party pro(*eedings precluding 
set-off by garnishee, 8 200, p. 572 
Judgment satisfied by garnishee against defend¬ 
ant, 8 294, p. 582. n. 30 
Wrongful garnishment, damages for, § 312 
Setting aside, 

Conditional judgment against garnishoe, § 255 
Dismls.sal of proceedizigs, § 205 
Notice, 8 272, p. 543 
Time for xnotion, 8 272, p. 544 
Kxeczztlon on Judgment against garnishee, 8 261, 
pp. 515, 516 

Judgnnuit against gnrnisliee, § 293, p. 574 
Judgment against gariiislieo in equity, 8 259 
Verdict in third party procmlings, 8 269 
Settlement, 

Amtaiut due on as garnishalde, § 90 
Estates of <ltH*edenta, garnishment of legacy or 
distributive slmre as deiHuident on, § 112 

Severzd garnlslnH^s, 

Cost, right to, 8 264, p, 422 

Several liability. Joinder of garnishees in notion to 
enfc»r(H\ 8 137, p. ;W8 

Several ownership, right to ganzlsh property hold In, 
8 73 
Sheriff, 

Answer of garnlsh(H» taken by, 8 215 

Claim for lK)ard of prisoners as exempt, 5 116, p. 

:i28. n. 5 
Exemption, 8 51 

Interpleading third party claimants, 8 278, p, 557 
Notice to garnishee, 8 140 
Release of garnished proizerty, 8 !>• 414 

Service of, 

Interrogatories by, 8 213, p. 452 
Notice, etc., tf) garnlsh<M» w’here sheriff is 
party, I 156, p. 370 

Show cause order why Judgment should not issue 
‘ against garnishee, 8 255 
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Signature, 

Answer of garnishee, § 212 
Corporate garnishee, § 218 
Time of amending answer to cure defective 
signature, § 221 

Dissolution bond lacking signature, effect, § 306, 

p. 602 

Omission from copy of writ or summons served, 
§ 156, p. 3T7, n. 41 

Return on writ of garnishment, § 158, p. 382 
Writ, notice, or summons to garnishee, § 152, p. 
372 

Simultaneous garnishments, priority, § 184 
Single suit, principal action and garnishment proceed¬ 
ing as, § 2, p. 206 

Situs of debt affecting jurisdiction, §§ 124-127, pp. 
337*^ 

Slander of title, availability in action for, § 8, n. 82 
Societies, funds of, § 71, n. 60 
Sovereignties, exemption, § 43 
Special, 

Appearance, 

Conferring jurisdiction, § 130 
Garnishee, § 171 

Damages, pleading in action on garnishment 
bond, § 302, p. 695, n. 84 
. Deposits, liability, § 80. p. 283 
Examination of garnishee, § 215 
Proceedings, § 2, p. 202 

Return of writ or summons to garnishee, § 158, p. 
381 

Specific property, remedy as available to reach obliga¬ 
tion to deliver, % 100 
Speculative damages. 

Garnishment bond, § 301, p. 590 
Wrongful garnishment, § 313 
Spendthrift trust, 

Beneficlaiy’s interest, § 76 

Funds, motion raising question of attachability, § 
266, n. 07 

Stage of proceedings at which issued, §§ 15-17, pp. 

220-223 

Stakeholder, 

Garnishee as, § 185, p. 413 

For third person (flaimants, § 281 
Liability to garnishee process, g 59 
Subsequent garnishment excusing refusal to turn 
over fund, § 190, p. 425 

Stamp affixed to writ to garaishoe, § 152, p. 372 
State, 

Compensation for aen’ic'os to, § 116, p. 326 
Courts, claim in suit in as garnishable in fed¬ 
eral court, § 93 
Exemption, § 43 

Liability for wrongful garnishment, § 311, p. 608, 
n. 32 

Officers, exemption, g 40 

Writ or summons to garnishee to run in name 
of, g 152, p. 371 
Statement of claim, 

Equivalent to affidavit, g 140, p. 350, n. 6 
Intervention or interpleader, § 287, pp, 564-566 

, dlaim, proceeding as dependent on, § 13 

garnishee, determined by judgment 
‘ '1248, p. 488 


Statutory proceedings, stages of proceedings at which: 

Issued, § 15 
Statutory provisions. 

Actions or suits in which remedy available, § 5' 
Construction, 

Affidavits, statutes relating to, § 140, p. 350, 
n. 6 

Liberal or strict, § 3. p. 209 
Salaries of public employees, § 116, p, 329 
Corporate stock, § 107 
Defendants, § 23 
Dependency on, § 1, p. 201; § 4 
Dissolution bond, as part of, § 274, p. 547, n. 30 
Equitable garnishment, § 10 
Evidences of debt, liability to, g 105 
Exhaustion of other remedies, § 18 
Extraterritorial operation, § 3, p. 211 
Foreign corporations, making garnishee, § 38 
Frauds, statute of, 

Invalid sale under, garnishable indebtedness, 
g 118 

Set-off by garnishee of claims witliin, § 203, 
pp. 442, 443 
Limitation statutes, 

Defense by garnishee, § 197 
Set-off by garnishee of claims Tairrod by, § 
203, p. 440 

Negotiable instruments, exemption, J 102 
Nonresident defendants, g 24 
Persons entitled to remedy, g 20 
Plaintiff as garnishee, § 33 
Public officers and employees, liability, g 116, p 
328 

Remedial character, § 3, p. 210 
Retroactive operation, § 3, p. 210 
Tort actions, g 8 

Transcript of judgment, allowance on, g 12, p. 
219 

Venue of proceedings to procure, } 133 
Statutory trial of property rights, g 276, p. 551 
Stay of proceedings, 

Amendment of affidavit of petition during, § 140, 
p. 353 

Default Judgment against garnishee during, g 254, 
p, 502, n. 63 

Determination of off-set or counterclaim of gar¬ 
nishee, § 203, p. 440 

Execution against garnishee, until maturity of 
debt, § 24{) 

l*endeiK*y of other actions, § 207 

Actions between plaintiff and garnish€K^, § 
190, p. 425 

Prior action by defendant after filing garnish¬ 
ment proceedings, g 100, p. 422 
Prior garnishment suit in different state as 
ground of, g 190, p. 426 
. Service of writ of garnishment, { 190, p- 421 
Subsequent proceedings by defendant against 
garnishee, g 1^, p. 423 
Stipulation for, 

Payment of debt outside of state as affecting 
jurisdiction, g 126 

Sale of garnished property, defense in action on 
bond, g 302, p. 594 
Stock, g 107 

Answer of corporation as to, g 219, p. 456, zu 65 
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Stock—Continued, 1 

Cortiliciito as to number of shares furnished by 
garnishee, § 214 

Depreciation in value as recoverable on garnish¬ 
ment lM>n(I, § 301, p. 590, n. 26 
Findings, § 230, n. 75 

Garnishee’s liability for loss of value, § 189 
Intervention by claimant of, § 277, p. 553 
Lien on created by garnishment, § 181, p. 403 
Obligations payable by as garnishalde, § 100 
Order requiring transfer on books, § 24.3, p. 489, 
n. 00 

Sale by re<*eiver to enforce judgment, {I 201, p. 514 
Transfer or sale of stock impounded by garnish¬ 
ment, S 182, p. 406, IL 34 
Wrongful garnishment, decline in value, § 313 
Stookhol<iera, 

Interest In <'orporati<)n as garnlshable, § 107 
Parties in garnishment proc<*edings, § 1.37, p. 349, 

H 96 

Strict construction, statutory provisions, § 3, p. 209 
ii^trlklng out, 

Answer, 

Dlsinlssnt afrecte<l by, S 265 
GarnishfHS $ 220 

KihKi after time, § 210, p. 449 
.Tndgment afh^r striking <mt, § 2.53, p. 501 
Noti<‘e of motion. ^ 253, p, 502 
C’omHthmal judgment against garnishee, fl 255 
statement of <‘lalm <m inter^'cntlon or inter- 
r>leader, H 2K7, p. 504 

Trustee (danse for punwse of sustaining a(!tlon 
against prtn<*i{)al defendant, $ 119 
X^nauthoriiUMi ap|)earanco for garnishee l)y attor- 
n<% H 171 
Subject matter. 

Answer or dlsidosure of garnishee, 8 5^19, pp. 456- 
458 

Jurisdicthm of, 8 121 
Hubrogatton, 

Persons claimiiig inider dwtrine, 8 21 
Plniittlir to di»fendiint*s rights, 8 172, n. 59; 5 181, 
p. 4H1.11. 85 
Hubsefimutt, 

Ailioti by defendant, l>arred l*y, 8 pp. 423, 
424 

Garnishing cnqiltors. 

Interpleading, « 278, p. 557 
Uights of, 8 184 

Oaniishiiieiit of same property or del>t, 8 ^14, p. 
301 

Ii(*vleH against profH'rty garnished, § 187 
Matters arising after garnishment, ground for 
dissolution, 8 271, p. rt8HW»42 
Suit III another state, burred by prior garnish¬ 
ment In foreign state, 8 196, pp. 425-427 
StilMisting judgment, necessity, S 12, p. 217 
Siihstantial compliance with statutory re(|uirements, 
I no 

Bond with statute, 1146, pp. 662, 363 
Siiiistltuted, 

Answer of garnishee, ( 221, n, 72 
St^rvice on defeniiaut in main suit, § 169 
Substitution of parties, 8 1*38 

niseharging sureties on dissolution bond, 8 805 
Substitution of plalstlif to principal defendanrs 
rights. 1172 


Successive, 

Summonses, additional bond, § 145 
Writs of garnishment, § 151 
Suggestion of desire to traverse garnishee’is answer, 
§ 226, p. 470 

Suits in which available, §§ 6-10, pp. 212-216 
Summary judgment, 

Claimant’s bond, § .308 
Dissolution bond, § 306, pp. 601-603 
Proceedings between plaintiff and garnishee, §■ 
242,11. 82 

Summary proceedings, § 2, p. 202 

Nature of proceedings to quash, dismiss, or dis¬ 
solve, 8 266 

Scope of issues, § 23.1; p. 48.3 
Summons, 

Defect as defense by garnishee, 8 200 
Defendant, summons to, §§ 161-170, pp. 384-388 
Exemptions, summons requiring defendant to as¬ 
sert, § 206 

Garnish(Ye, summons to, §§ 149-160, pp. 365-384 
Dissolution Ixind, amount rocovernble limited 
by statement in summons, § 304, p. 597 
Liability limited by scope of, § 178 
Interpleaded claimant, § 279 

Successive summonses requiring additional bond, 
§ 145 

Superior courts, jurfsdiction, § 121, n. 9.3 
Supei‘sedeas bond, 

Evidence in action for wrongful garnishment, §* 
311, p. 610, n. .57 

Judgment on as subject to, S 94, p. .300, n. 14 
On appeal, filing as ground for discharge of gar¬ 
nishee, 8 271, p. 546 

Supplemental answer or disclosure of garnishee, S 
221 

Interpleader of third person elalmant i>a«ed on,. 

8 278, p. .558, n. 26 
Judgment on, 8 251, p. 498 
Supplementary, 

Atfidavit In pro<*(‘edlngH to procure, 8 140, p. .3.52; 
n. .35 

Proc(M‘dlngs, 

Before bringing action to enforce liability for 
amount of credits seized, 8 262 
Enforcing order re<iuiring garnishee to ac¬ 
count. § 261, p. 514 

Supi>ort, proxnlso of as garnlshable, 8 100 
Sureties, 

Action against co-stirety, affidavit to procure writ,. 
8 143, p. .^58, n. 17 

Claim tmder contra<»t of suretyship as garnish- 
able. 8 18 

Dissolution bond, 8 274, p, 546 
Garnishment bond, 8 146, p. i363 
Rights under doctrine of subrogation, 8 21 
Surplus, 

Custodia legis. 

Funds In, 8 48 
Property in, 8 44, p. 247 
Deposits in court, liability, 8 46 
Judicial process, funds received under, S 61 
Mortgaged or pledged property, 8 64 
Trust, 

Funds, § 49 
Liability, § 82 
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Surplusage in judgment against garnishee, § 246, p. 

493, n. 47 
Surprise, 

Excusing garnishee’s failure to answer, § 256, 

p. 611 

Ground for vacating default judgment against 
garnishee, § 256, p. 511 

Obtaining judgment against garnishee, equitable 
relief, § 259 
Surrender of property, 

Prior to service, effect, § 95 

To defendant or third person after garnishment, 
8 186, pp. 415-420 

Surrender value, insurance policy, § 110, p. 317 
Life policy, § 110, p. 318 . 

Surrogate, service on, § 156, p. 377 
Suspension of interest during garnishment, § ISO, pp. 
400, 401 

Tangible property. 

Garnishment confined to, § 07 
Joint ownership, effect, § 73 

Jurisdiction of goods not in garnishee’s posses¬ 
sion, § 124 

Service as creating lien on, § 181, p. 403 
Tax, 

Bills, liability to garnishment, 8 105 
Collector, funds held by, § 85, n. 48 
Execution, issuance on, § 4 
Taxation of costs, § 264, pp. 528, 529 
Teachers, compensation of, § 116, pp. 326, 327, nn. 
56, 57 

Telegram as evidence, third party proceedings, § 288, 
p. 567, n. 86 

Temporary presence of garnishee in state, 

Conferring jurisdiction, § 125, p. 341 
Where both plaintiff and defendant are nonresi¬ 
dents, § 127 

Tenants by entirety, debt due by, § 73, n. 77 
Tender of fees, condition to answer by garnishee, § 
209 

Termination of. 

Lien of garnishment, f 181, p. 405 
Proceedings by. 

Giving dissolution bond, 8 274, p. 548 
Order quashing, dismissing, or dissolving 
garnishment, § 273 
Territorial officers, exemption, § 40 
Territories, exemption, § 43 
Test of liability to process, § 26 

Teste to writ, notice, or summons, 8 152, pp. 371, 372 
Third party claims, §§ 276-292, pp. 550-574 

Appeal in garnishment suit precluding injunction 
by third party claimant, § 190, p. 425 
Bond of claimants, 8 308 

Claim as mode of intervention by third person 
claimant, 8 277, p. 655 

Conclusiveness against claimants of judgment 
against garnishee, 8 293, p. 576; 8 295 
Defense by garnishee, 8 204 
Estoppel to object to process, 5 157, p. 380 
Motion to quash or dismiss by third person 
claimant, 8 268, p. 533 

Pendency of garnishment proceedings affecting 
actions on, § 190, pp. 424, 425 
Scire facias to enforce judgment, third party 
claimant as party, § 261, p. 520 
Trial, S 289 


Third party claims—Continued, 

Vacation of judgment against garnishee by third 
persons claimants, 8 256, p. 507 
Waiver of defects in process by garnishee af¬ 
fecting, 8 157, p. 380 

Wrongful garnishment action by claimants, 8 311, 
p. 609 
Third persons. 

Disclosure of garnishee as to, 8 210, p. 457 
Duty to aid in accumulation of debtor’s estate, § 
175, p. 391 

Judgment against garnishee as protection to, 8 
293, p. 582 

Payment by as barring, 8 95 
Prior garnishment by as affecting right, 8 63 
Title of as defense of garnishee, 8 204 
Trustee process preventing execution of contract 
between defendant and, § 179 

Time, 

Allowance and taxation of costa, § 264, pp. 528, 
529 

Amendment of. 

Affidavit to procure, 8 140, p. 352, nn. 35, 44 
Plaintiff’s answer in third party proceed¬ 
ings, 8 287, p. 566 

Betiirn of writ or summons to garnishee, § 
160 

Traverse of garnishee’s answer, 8 226, p. 472, 
n. 16 

Answer or disclosure by garnishee, § 210, pp. 447- 
449 ; 8 219, pp. 457, 459 

Appearance of adverse claimant on interpleader 
or intervention, § 284 
Application for. 

Discharge on bond, § 274, p. 546 
Further answer or disclostire, 8 222 
Interpleader of third party claimants, § 279 
Setting aside of, 

Default judgment, 8 256, p. 509 
Judgment against garnishee, 8 256, p. 507 
Vacation of default judgment against gar¬ 
nishee, 8 256, p. 510 
Commencement of lien of, 8 181, p. »104 
Curing defwtive verification of answer or dis¬ 
closure of garnishee, 8 212 
Demand on exenitlon liefore issuing scire facias, 
8 261, p. 517 

Demanding change of venue, $ 135, nn. 49, 52 
Entry of judgment against. 

Defendant, 8 244, pp. 492, 493 
Sureties on dissolution Ixnnl, 8 306, p. 601, 
n. 57 

Examination of garnishee in open cotirt, 8 216 
Excepting to answer of garnishee, 8 220 
Executing garnishment lamd, § 146, p. n. 80 
Piling. 

Additional interrogatories, 8 222 
Amended or supplemental answer of gar¬ 
nishee, § 221 

Answer of garnishee, default Judgment, § 254, 
p. 503, n. 80 

Dissolution bond by third party claimant, § 
292 

Interrogatories, 5 213, pp, 452, 45.3 
Statement of claim on interpleader or inter- 
. ventlon, 8 287. p, 665 

Traverse to garnishee’s answer, S 226, p. 470 
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Time—Continued, 

Further disclosure, § 222 

Intervention by third party claimant, § 277, pp, 

nr>4, nr..-) 

Issuance of. 

Execution against garnishee, § 2C1, p. 515 
Scire facias, 

On (conditional judgment or notice to 
show cause, S 255 

To enforce judgment against garnishee, § 
201, p. 510 

Joinder of issu<» o!i third party claim, § 2fi7, p. 564 
Liability of garnishee fixed, § 175, pp. 8J)l-30;} 
Making and lillng aliidavit, S 140, p. ;151 
Motion to, 

Aimaul or <*orrect judgment against garnishee, 

8 257 

Plsmiss for defects In serving process, § 156, 
p. 875 

Quasii or dismiss, 8 272, pp. 548, 544 
Notice of scdn* facias or noti(?e to show cause, 8 
255 

Objections to, 

fhirnisiumuit, 8 42 
Jurlsdlctiim, liy gamislKMS 8 1*^2 
S(‘rvlc(» (»f proc(»ss or defects therein, 8 157, 
pp. 87S, 87i) 

Suiinnoiis or notic(‘ on Interpleaded claimant, 
8 275 

VeinH'. 8 18<l 

Opcmlng (»r vacating Judgnnmt again.st garnisluK', 8 
250, p. 5(»7 

Hemlition of Judgment against garnishee, 8 245 
Heturn of, 

(tarnisliment iumd to <*(nirt, 8 140, p. 8<i8, n. 82 
Selre facias against garnIslirHs 8 255 
Writ, summons, or notlci^ to garnishee, 8 
Ck^rvlce of, 

(■arnisiiee snmmons or mOlce to defcaniant, 8 
lilt 

Tnf4»rrogatories and alh'gations, 8 214 
Notice (»f cinlin by third person, 8 277, p, 
rf55 

Vroi’oss on defemlant In main suit, 8 10J> 

Writ, siimtnoiis* or notici* to garuishois 8 150, 
pp. 875, 870 
Suing on. 

t'laimaut's bond, 8 *108 
tinritisiinieiit Isaid, 8 ;i<i2, p. 504 
Taking or entry of default Judgment against gar- 
tiisli(*e. 8 254, pp. 508, TitM 

Traveiw of garnisJa'c’s answer by advt»rse claim¬ 
ant. 8 2M7. p. 5<I5 
Trial. 

Determining garnl.sliattle clmnicter of proper¬ 
ty. 8 175. p. 802 
!sftui*s as to garidshiss 5 284 
Third ptirty pns'eetllngs, 8 200 
Urging oUJtH?tioiiK by garnish(*e to Judgment or 
pnKHHsiingK, 8 100* PP. 435, 436 
Title, 88 il-KTi, j»p. 2<J7-21K> 

Sis^ also, Owia^rship. ante 
AcqiilrfHl by purchaser at sale under exmitlon on 
JUYlgiiient against gartiUhee, 8 281, p, 514 
Amdavlt.titleof.8 141. m 4K 
Defendant’s garnishment as creating lien on, 8 
183, p. 482, n. 82 


Title—Continued, 

Garnishee’s, 

Defense by garnishee, § 201 
Validity determined, § 235, p. 482, n. 24 
Third person’s, defense to, 

Defendant, 8 105 
Garnishee, § 204 

Trial of issue in third party proceedings, 8 260 
Torts, 

Affidavit to allege tortious nature of claim, S 148, 
p. 358 

Availability in actions for, 8 8 
Jurisdiction in rem acquired by garnishment in 
action for tort committed outside state, § 
123 

Publication of service of garnishee summons or 
notice in action for, 8 1^ 

Unlicpildated claim for damages, 8 01 
Unliquidated damages, set-off by garnishee, § 203, 
p. 443 

Waiver, availability in case of, § 7 
Towns, defenses intcrposcKl by, § 105, n. 74 
Townshii>s, exemption, § 30, p. 230 
Trade names, 

Debtor failing to comply with statutes relieving 
garnishee i)ayiiig xlobt from liability, § 186, 
p. 417, n. 74 

Designating parties by, § 137, p. 348 
Use in writ of garnishment, 8 152, p. 360 
Transcript of judgment, allowance on, § 12, p. 210; 8 
121, n. 93 
Transfer, 

(’laiim by defendant, after service of garnishment, 
8 182, pp. 405, 406 

Jaidgment agjilnst gjirnishce operating as transfer, 
8 208, pp. 574, 575 
ProiK^rty, 

After garnishment, as defeating lien, 8 182, pp. 
405-107 

lUght to garnish as uffec'ted, § !"<'» Pl>* 278- 
281 

Keal (‘State s(*curing debt after garnishnumt, § 185, 
p. 415 

Block, prior garnishment us affectcMl, § 107 
Transit, proja^rty in, 8 60 
Trav<‘llng expense's. 

Damages for wrongful garnishment, 8 n. 

77 

Third party <*hilmants, 8 201 
Travei'se forming issm' on n't urn of writ or summons 
to garnlshtH*, § 158, p, .‘182, n. Ji8 
Traverses of answtir, § 220; § 226, pp. 467-478 

Additional Inte'rrogatories conditioned on, 8 222, 
n. m 

Durden of estahllshlng falsity of answer, 8 228, p. 
475 

(Uaimaut’s, 

Condition precedent to judgment on claim¬ 
ant’s i>ond, § J108 
Duty to traverse, 8 287, p. 665 
Costs, defendant’s liability for, 8 264, p. 627 
Di'fault judgUM'iit, 8 254, p. 568 
Evidence of falsity of auiswer, § 2.80. pp. 470, 
t 480 

Jmigment on aiiswer conditioned on ftling, § 251, 
p. 409 
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Traverse of answer—Continued, , 

Oral examination of garnishee conditioned on, § 
216, n. 17 

Time allowed on setting aside default, § 256, p. 
510 

Trespass, 

Form of action for wrongful garnishment, § 311, p^ 
608 

Possession acquired by garnishee by, § 30 
Purchaser from trespasser, liability as garnishee, 

§ 118 

Trial, 

Claimant’s bond, action on, § 308 
De novo, intervention by third person claimant 
after appeal tried de novo, § 277, p. 555 
Dissolution bond, action on, § 307, p. 605 
Garnishment bond, action on, § 302, p. 506 
Issues between plaintiff anti garnishee, §§ 232- 
241, pp. 480-488 
Third party proceedings, § 289 
Wrongful garnishment, action for, § 311, pp. 610, 
611 

Trust companies, liability, § 62 
rr ru s tee 

Deposits in bank as, liability to, § 80, .p. 284 
Direction of summons or writ to garnishee as 
trustee, § 152, p. 370 
Exemption, § 49 
Garnishee, | 49 

As trustee of fund of defendant, § 172 
Known as, 8 li P- 200 
Leave of court to summon as, § 55 
Writ directed to garnishee as individual, ef¬ 
fect, § 178 

Service on trustees jointly liable, § 156, p. 376 
Trustee in bankruptcy, exemption, § 50 
Trustee process, § 1, pp. 199-200 

Relation to principal action when commenced by, 
I 2, p. 206 

Trusts 

Liability of trust property, §§ 76, 81 
Trust created by, 

Defendant, § 82 
Law, § S3 

Possession of trust property by garnishee as de¬ 
fense, § 202, p. 437 

Priority of rights of persons under special trust, 
8 183, p. 411 

Types of property reached by, 8 97 
Unauthorized possession, person in, § 44, p. 246 
Unconditional debt, necessity, 8 87, p. 291 
Undertakings. Bond, ante 
Unearned compensation, § 115 
Uniform Stock Transfer Act, § 107 
Uniform Warehouse Receipts Act, warehousemen, li¬ 
ability, 8 102 

Unissued instruments, 8 105 

United States Shipping Board Merchant Fleet Cor¬ 
poration, 8 40, n. 47 

Unknown heirs, deposits for benefit of, § 44, p. 246 
Unlawful garnishment, 88 310-513* PP. 607-613 
Unliquidated, 

Claims, set-off by garnishee, § 203, p. 442 
' I>4mands, 

Availability in action involving, 8 9 
I 'LtaMllty to, 8889-91 

claims, etc. Maturity, generally, ante 


Unperformed contract, contingent claim under, § 
88 

Usage in payment of Interest affecting garnishee’s li¬ 
ability, § 180, p. 398, n. 41 

Use plaintiff in garnishment proceedings to enforce 
judgment, § 137, p. 348 
Vacation of, 

Execution on judgment against garnishee, § 261, 
pp. 515, 516 

Judgment against garnishee, § 256, pp. 506-512 
After payment, § 294, p. 584 
Objection to jurisdiction, § 132 
Proceedings, §§ 265-273, pp. 530-540 
Summary judgment on dissolution bond, § 306, 
p. 603 
Validity of, 

Debt, necessity, § 70 
Judgment, necessity, 8 12, p. 217 
Statutory provisions, § 3, pp. 208-211 

Value of, 

Property, 

Garnished, as determining liability on dissolu¬ 
tion bond, § 304, p. im 
In garnishee’s bands, findings, § 239 
Use of property garnished, as damages for wrong¬ 
ful garnishment, § 313 
Variance between, 

Affidavit and. 

Attachment, as gi*ound for quashing, 8 270, p. 
537 

Evidence, § 142 

Amount stated in affidavit, 8 143, p. 359 
Judgment against garnishee, 8 243, p. 491, n. 
12 

Answer of garni.shce and proof, 8 226, p. 460 
Garnishment bond and statute, § 146, p. 3(^3 
Pleading and proof in intervention prwwdings by 
third person, § 287, p. 566 
Vendor’s lien, 

Garnishment carrying with it lieu smiring gar¬ 
nished debt, 8 374 

Jurisdiction to enfowe affecting juri.s<U<*tion of 
garnishment of dei>t, 8 321 
Venue, 8§ 133-136, pp. 344-347 

Wrongful garnishment, action for, 8 311, p. 610 
Verdict, 8 239 

Claim under as ganilshaide, 8 317 
Damages for tort, claim as garni.slmhle, 8 91 
Defects in, 

Affidavit mred by, 8 344 
Bond cured by, § 148 

Proceedings l)etwepn plaintiff and principal de* 
fendant, 8 394 

Third party proc'eedings, 8 269 
Verification of. 

Answer, judgment on unverified answer, § 253, pp. 
500, 501 

Answer or disclosure of garnishee, 8 212 
Corporate garnishee, 8 218 
Answers to interrogatories, § 213, p. 45S 
Claimant’s pleading, 8 287, p. 565 
Petition or claim of intervention by third person 
claimant, 8 277, p. 555 

Traverse of garnishee’s answer, { 226, p. 471 
By adverse claimant, 8 287, pu 565 
Void contract, claim under as garnishable, 8 318 
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V<>i<liil>lo assiRnniont, right to g«'irnish as affected, § 
77, p. 275 

Voluntarily l)ecoining garnishee, § 15(>, p. 374 
Voluntary dismissal or nonsuit, § 275 
Voluntary imynamt, 

Hy garnisli(»o to defendant, recovery, § 180, p. 410 
Of jmigment 

I>»»feiiso l)y garnishee, § 2f)4, p. 585 
Protection to garnishee, § 204, p. 583 
Voucher in proc<M*diiigs to procure, § 140, p. 350 
Wages, § 115 

Abatement of garnishment action by another ac¬ 
tion, {? 271, p. 541 

Assignment of, n*<*ords ns essential, § 77, p. 280 
Demand as <*ondition pre<*edent to writ, § 140 
Kx(»mptlons, (bity of gariiish<‘o to assert, ^ 20<> 
Infants, liability to, § 78 

Jurisdiction <»f action on wages earned otitside 
state, § 125, p. 330, n. 55 
l>en<h‘ncy of garnishment in another state affect¬ 
ing exemption, § UK), p. 427 
Personal servi<*e <if prcM*4*ss to rea<*h wages earned 
<»utsid(* of state, ^ 123 

Petition in pro<*eedings to garnish, § 143, p. 354, n. 
71 

Place of contracting debt stated in summons or 
writ to garnisluM*, § 152, p. 372 
Public olib'crs ainl employ<*es, U 110. pp. 325 -320 
S<4-ofr of <lebts by garnlshtn* against wages, § 
203. p. 43tl, n. 5; § 203, p. 440 
8ui*<'«»sslve writs to reach, § 151 
Waiver, 

Alh'gatlons and interrf»gatorl<% § 213, p. 152 
Dank dejwislts, obJiM'tlons to garnlsliment, § 
p. 281 

Hnnd to s^^aire <*<»sts. § 204, p. OJK) 

Change of vemus 8 135 

Coiurdiam^t* wltli statute, by failure to appear, 8 
25<k p, 510 
D<»fects. 

Athflavit ff)r writ, 8 142 
Hy giving <llssf»lutlon lumd, 8 274, p. 540 
Xnstructioiis in third party prociMsliugs, 8 200 
Notice of liliitg of traverse* of Karnisl»»e's an¬ 
swer. 8 22tl, p. 172, n. 14 
Not let* to di*fendant, 8 U15 
HiTvlce of uotl<‘<*. ete., to garnishee, effect on 
lien, 8 IHl, |». 404 

Evl<lenees of d4*bt. objections to garnisbiiuait, 8 
lOTi 

Exemption of public <»or|H»ratioiis, 8 42 
IIy|Matif*catt*d property, garnlslnK* in jiossesslon 
of. 8 <10 

Irregularities In contest of garnishee’s answei*s, 
( 220, p. 173 

Joint obligatitins, olij4*<*tlons to garnishment, 8 74 
Jury trial, 8 230 
Motion to unasik. 8 272, p. 5-13 
Negotlalde Insiruineiits, oi»j4H'tlons to garnlsli- 
ment of, I UM 

Niitiw of hearing <m motion to atiiemi writ, 9 
OiiJis'tltmH to, 

Atlidavit to pnMMirt* writ, 9 144 
Allowance of intervention by third |H‘raoH 
eiaiinant, | 277, p, 550 
Defendant as movant, 9 p. fht3 
tlamlsitment, | 14S 

88CJ.a-b7 


Waiver—Continued, 

Objections to—Continued, 

Interrogatories, § 213, p. 453 
‘ Jurisdiction, §§ 120-132, pp. 342-344 
Parties, § 130, n. 5 
Return of writ, etc., § 150 
Venue, § 136 

Writ, summons, or notice, § 154 
Oral examination of garnishee, § 216 
Payment of foes to garnishee, § 200 
l^erformance of contract, amount due as gar- 
iiishahle, § 88 
Place of trial, § 236 

Plea of set-off, hy garnishee, § 203, p. 444 
Process against principal defendant, § 167 
Right to, 

Demand a trial, by .iudgment against gar¬ 
nishee, § 203, p. 574 
Discharge as garnishee, § 106, p. 433 
Salaries of public employees, objections to gar- 
ni.sbnient, § 110, p. 327 
Service of writ, etc., 8 1*'>7, pp. 378-380 
Set-off by gamishee, § 203, p. 443 
Speedy trial l>y garnishee, § 234 
Time for Jfilliig answer or disclosure, 8 210, p. 448 
Verification of answer of garnishee, § 212 
Want of. 

Probable cause, element of wrongful garnishment, 

§ 311, p. 60S 

Purpose to injure defendant or garnishee, peti¬ 
tion or affidavit alleging, 8 143, p. :i56 
War, publication of service of garnishee summons or 
noti(*e to party in enemy country, 8 164 
Warehouse receipt holder’s rights, priority, § 183, p. 
407, n. 55 

Warehousemen, liability, § 50, n. 20 

Uniform Warehouse Receipts Act, § 102 
Warning, nature as, 8 It P- 150, n. 1 
Warning order, commencement of suit, § 167, n. 9 
Warrant, S 140, p. 350 

Warranty, claim for breach of as garnishable, 8 !!« 
Weight ami sufUedency of evidence, 8 ^30, pp. 477-4S0 
(iaruishment iKmd, action on, 8 302, p. 506 
Third party pnxfeedlngs, 8 PP* 668, 560 
Wrongful garnishment, action for, 8 311, p. 610 
What law governs. Law governing, ante 
Widow’s allowanas liability, 8 100 
Wills, exe<*ntiou sale to enforce jndgnkont against 
garnlslHHS of interest umier will, 8 PP* 514, 
515 

Withdrawal value of coriioruto stock, liability, 8 lOK 
Witness fees, f<ns colle<*ted by constable, 8 73, n. 7i> 
Workmen’s coniiHuisation award, 8 l-^i P- -1^» o. 32 
Writ to garnlshw, 88 140-160, i>p. 3<55-3K4 
Authority to issue, 8 150 
(lurnlshee’s liability limited by, 8 178 
Writing. 

Answer of garnishee, 8 iilii 
<lori>orate garnishee, 8 318 
Answers to interrogatories, § 213, p. 453 
Assignment defeating garnishment, iie<‘essity, 9 
77. p. 274 

Claim evlden<*e(I by as garnlshal)le, § 101 
Motion to quash. 8 372. p. 543 
Notli’e of assignment barring garnishment ro- 
<pi!red to ia* in. 8 77, p. 281 
Traverse of garulsliee’s answer, 8 326, p. 471 
Waiver of, 5 326, jp. 473 
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Wrongful garnishmentt 
Garnishment bond, 

Damages recoverable, § 301, pp. 590-693 
Definition of term as used in, § 299 
Liability, 5 302, pp. 593-596 


Wrongful garnishment—Continued, 

Separate action against party obtaining writ and 
sureties, § 301, p. 589, n. 26 
Wrongful possession, garnishee, § 30 
Wrongfully obtained property as subject to, § 71 
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Abandonment, franchise, 8 16 

Abuttinp: owners, pipe linos, supplying, 8 19, n. 38 
Accumulated nwrve, allowaiico in fixing rate, § 33, 
p. n. 77 
Actions, 

(Vmtructs between suppllerH and distributors, § 
IH. p. <M7 ! 

KscMipe <»r explosion, rowvcry for injuries, § 47, 
pp. 743-736 

Injuries to pipes and appliances, § 49 
Ratos and <*hargeH, recovery from consumer, § 35 
Administrative regulatory lM)dles, rates and charges, 

8 32, p. 970 

Procee<iings I>efore, 8 32, p. 075 
Ambigtiity, <*ontracfH hetwe<‘n sur>plies and distribu¬ 
tors. 8 IS, p. tun 

Amendment, charter <»f ctunpany, 8 10, p. 031 
Amortiraition, allowance In ilxing ratts 8 33, p. 087 
Apartment lamses, master meters, furnl.shing, § 23 
Appeal and error, public servl<*e <*omml.ssion, right of 
appeal to court* 8 34, p, 717 
Appllann‘s, 

Injuries to ov int<*rference with, 88 40, ,50 
('rindnal offense, 8 5 

Keeping In g<«Hi onler by consumer, 8 44 
rropt*rty right, 8 40 

Appraisals, rat<» purisjses, exiamse, § 33, p. 08,3, n. 30 
An^earuges, supply t<j cousuuwt, former owner or oc¬ 
cupant, 8 22 

Shutting off supply for nonpayment, 88 31, 22 
ArtlOcinl gns, term as including, 8 t 
Assiginnent, 

("ontracta to supp!5% 8 18, p, 645 
Franchise of <»ompany, 8 14 
Assumption of risk, 

Kscats* or explosion, burden of proof, 8 47, p, 745 
OI)structif>n or e\<*]tvatlon in street or highway, 
13U, p. 72S 
Tenants, | 3S, n. m 

Audits, rates and charges, expense, 8 33, p. 083, n. 

Rad aceouiits or debts, rat<*s and charges, cousldera- 
thm ill tixing, 8 3.3, p- 0H3, n. 30; .8 33, p. 008 
Har t<*st, 4 •scufM‘ or explosion, negllgem*e in failing 
to inakis f 42, p. 734, n. 

Rond, charter t>r franchise of i-ompany, mndltion, 8 
10, p. tk31, n. 411 

Rondisl ind44)tcditt>ss, rates and charges, conslderaUon 
In tlxing, 8 :y. p. 703, ti. 96 
Bonds, compatth*H, |smH*r to issue, 8 17 
liook value, f*onclnslvenesH for rate purposes, 8 ^^3, 
p, 6U6 

Breach of <*ontract. refusal or failure to supply (xm- 
sunier, I 26, p, 655 

Buildiugs, ifscais* or explosion, duinuges for Injuries, 

8 48 

Right of action, 8 45 


Burden of proof, 

Escape or explosion, 

Action for injury, 8 38; 8 47, p. 745 
Instructions, § 47, p. 755 
Nuisance, excavation in street as, § 30, p. 720 
Bates and charges, 

Discrimination as to, § 30 

Injunction proceedings, § 34, p. 714 

Value of property as basis, § 33, p. 602, n. 16 

Candles, searching for leak as contributory negli¬ 
gence, 8 44 

Carrying charges, consideration in fixing rates, § 33, 
p. 684 

Case, escape or explosion, recovei-y in action in nature 
of, § 47, p. 744 

Certificates of convonionco and necessity, mimicipali- 
ties, 8 2, n. 11 

Certiorari, rates and charges, relief, 8 34, p. 717 

Change in nature of gas supplied, notice to customers, 
8 42. p. 730 

Changed conditions, rates and charges, effect, 8 33, 

p. 081 

Charges. Bates and charges, post 

Charters and franchises, §8 8-17, pp. 620-642 
Abandonment, 8 16 
Acceptance, 8 30, p. 631, n. 46 
Amendment, 8 10, p. 631 
Assignment, 8 14 

Bond as conditioned, 8 10, p. 631, n, 46 
Collusion, 8 10, p. 020 

Compensation for privilege, 8 10, p. 032, n. 53 

Conditions of grant, 8 10, p. 031 

(\)nsent of local authorities, 8 10, p. 0JJ2 

Consolidation under, 8 7 

<^)nstruction, 8 12, pp. 634-637 

(Contractual nature, § 3, p. 019 

Duration, 8 10 

Easement as created by, 8 11 

Effe<*tlve date, 8 H, n. 03 

Estoppel, 8 lit n* 03 

Contesting exclusive franchise, 8 13, m 30 
Forfeiture, 8 15 
Exclusiveness. 8 13 
Grant, 8 3, p. 010 
Surrender, 8 16, nn. 57, 63 
Extension to new territory, 5 12, p. 837 
Forfeiture, 8 15 
Fraud, 8 10, p. 029 
Incorporeal right created, 8 H 
Intention as governing, 8 12, p. 634 
liegislatlve grant as essential, 8 9 
liilieral oonstniction, § 12, p. 034 
Mortgages. 8 17 
Nature of right acciuiwul, 8 H 
Nwessity of legislative grant, 8 9 
New territory as included, 8 12, p. 637 
Nonuser, 8 15 

Obligatory nature, § 12, p. 634 
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Charters and franchises—Continued, 

Ordinance consenting to, § 10, p. 633 
Ordl;:?ance granting, § 10, p. 630, n. 33 
Power to grant, § 10, pp. 829-633 
Prevailing law as part, § 12, p. 634, n. 77 
Privilege, § 11 
Property rights in, § 11 
Kates, § 32, p. 664, n. 62 
Rates running with, § 29 
Referendum, § 10, p. 632, n. 65 
Regulations violating, § 3, p. 621 
Removal of property on termination, § 16 
Repealable charter, § 11 
Repudiation, § 15, n. 54 
Resolution consenting to, § 10, p. 633 
Revocability, § 10, p. 630, n. 32 
Rights and powers under, § 12, p, 635 
Rights in street under, § 12, p. 636 
Statute granting, § 11 
Strict construction of, § 12, p. 634 
Suitable gas, franchise implying agreement to 
furnish, § 12, p. 634, n. 77 
Surrender of, § 16 
Term, § 10, p. 631 
Termination, § 16 
Territorial limitations, § 12, p. 637 
Transfer, § 14 

Value of franchise as excluded from rate base, § 
33, p. 700 
Violation, § 15 

Waiver of right to forfeit, § 15 
Classification, rate purposes, § 30 
Ooercioni rates and chai’ges, contract with city, § 32, 
p. 669, n. 10 

Commercial commodity, natural gas as, § 1 
Competition, 

Consideration in fixing rates, § 33, p. 6S2 
Gas companies, immunity, § 13 
ConclusiveAess^ public service commission ordere, rate 
hearing, § 32, pi, 678 

Conduct of business,., care required in, § 38 
Confiscatory rates^ 

Injunction, § 34, p. 711 
Judicial relief, § 34, p. 708 
Particular rates as, § 33, p. 700, n. 17 
Power to exact, § 29 
Power to fix, § 33, p. 680 

Consent decree, rates and charges, controversy be¬ 
tween city and company, § 32, p. 660, n, 10 
Consolidation, companies, § 7 
Constitutional provisions, 

Establishment or acquisition of plant by public 
authority, § 2 

Eranchises, compliance with, § 10, p, 629 
Judicial enforcement of rates and charges, § 34, 
p. 709 

Construction, 

Contracts, rates and charges, § 32, p. 670 
Franchises granted company, § 12, pp. 634-637 
Natural Gas Act, § Si p. 619 . . 

Works, care required, § 38 
Consumers, 

Defined, § 19, h. ^ 

Supply ia consumers, post 

Oontiiiaing trespass, gas main across private land, 
maintenance, § ^ ^ 


Contracts, 

Escape or explosion, limiting liability, § 41 
Gas companies, rules governing, § 6 
Rates and charges, § 29 

Municipalities, § 32, p. 667 
Recovery in accordance with, § 35 
Suppliers and distributors, § 18, p. 644 ■ 

Supply to consumers, extension of service, § 20 
Contributions, rates and charges, elimination in de¬ 
termining, § 33, p. 683, n. 39 
Contributory negligence, 

Escape or explosion, § 44 

Admissibility of evidence negativing, § 47, 
p. 747, n. 55 

Burden of proof, § 47, p. 746 
Jury question, § 47, p. 754 
Pleading in action for injuries resulting, § 47, 
p. 744 

Sufficiency of evidence as to, § 47, p. 750 
Obstmctions in street, recovery as barred by, 
§ 39, p. 729 

Control. Regulation and control, post 
Convenience and necessity. 

Gas companies, certificate, § 10, p. 630 
Public service commission, power to grant cer¬ 
tificate, § 3, p. 622, n. 51 

Costs, public service commission, rate hearing, § 32, p. 
678 

Curb boxes, property right in, § 49 
Customs and usages, 

Escape or explosion, admissibility of evidence 
showing, § 47, p. 740 

Meter rent, evidence of as admissible, § 37 
Cutoff notice, supply to consumers, § 22 
Cutting off, consumer’s right to cut off, § 50 
Damages, 

Buyer’s failure or refusal to accept under con¬ 
tract, § 18, p. 646 

Consumer’s action for failure or refusal to sup¬ 
ply, S 26, p. 658 
Escape or explosion, 8 48 
Failure or refusal to supply, ^ 26, p. 655 
Injuries to or interference witii pipes or appli¬ 
ances, S 49 

Decree, injunction proceeding to restrain enforcement 
of rates, § 34, p. 716 
Defenses, 

Failure or refusal to supply, actions, ft 26, p. 656 
Injuries to appliances, actions for damages, $ 49 
Rates and charges, actions for purchase price, S 
35 

Definitions, § 1 

Consumer, § 10, n. 38 
Domestic consumption, § 10, n. 38 
Gas mains, § 18, p. 642, n. !)5 
Gas meters, $ 18, p. 642, n. 05 
Gasometers, § 18. i>. eW2, n. 95 
Going value, § 33, p. 701 
Working capital, § 33, p. 703 
Delayed income, working capital as including for 
rate purposes, § 33, p. 704, n. 96 
Delegation of power, regulation and control, 8 3, p. 
620 

Demand, extension of service, 8 20 
Depletion of sales, consideration in fixing rate, 8 33, 
p. 690 

Deposits, consumers^ requirements as to, § 21 
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Dt^prcclation, 

Allowance in fixing rate, § 33, p. 687 
I>o(lnction in determining value, § 33, p. 695 
Dopi’cciation reserve, deduction from value of prop¬ 
erty in fixing rate, § 33, p. 700 
Development cast, rate-making purposes, going con¬ 
cern value as part, § J13, p. 702 
Discount, rates and <*harges, power to order, § 32, p. 
672, n. 35 

Discretion, rates and charges, reasonableness, § 33, p. 
680 

Discrimination, 

Kates and charges, §30; § 32, p. 664, n. 63 

Public service commissions, § 32, p. 671, n. 32 
Supply to consumers, 5 19 
Distributing companies, rates and cliarges, 

Allowance for gas purchased in fixing, § 33, p. 707 
I^ower to fix, H 32, p. 674 

District of roluinbla, rates and chai-gcs, regulation, § 
32, p. 

Diversion from meter, offense, § 5. n. 5 
Domestic consumption, defined, § 10, n. 38 
Drilling wells, gas coinpauh^, power to contract, § 12 
p. <>35, n, 83 

Due process, rates and <'harges, iudl<‘ial determlna- 
tloTi, S ;{■<, p. 709 
Ihiration, rruiu‘iiis(\ $ 16 

Karnings, <H)iisid<»ration In fixing rate, § 33, p, 690 
Kasenient, gas (^nnrmnles, franchise us, § 11 
iOconomic coudltlous, consideration In fixing rate, § 33, 
r>. <182 

Kif'ctions, fraiiclilses, approval, # 10, p. <130 
Ksenpt* or exikU»sitm, M 40*“ 48, pp. 730-756 
Actions for Injuries, ft 47. pp. 743-756 
Assumption of risk, Uurdiiu of proof, g 47, p 745 
Kur test, negligence in failing to make, ft 42, p. 
731. n. 91 

Break in main or piis*. prinm facie ca.se of negli- 
gkuict* as made by showing, ft 47* p. 746 
Burdtui of pPM>f, ft 38; § 47, p. 745 
Assumption of risk, ft 47, p. 745 
Cusitrltmtory uegiigen<H,s ft 47, p. 740 
ZiiHlructions, ft 47, p. 755 
Care rtHtnirod, ft 42, pp. 731-740 
Case, aiction on, nsMivcry for inJttrioR, ft 47, p, 744 
Change In mittm* of gas sn|>|»!!od, liability for 
negilgeitcc*, ft 42, p. 730 

Churgliig <siinpAtty with kiiowle<lgo of defects, ft 
42, p. 734 

Consumer's iirettdses, llntdlity as to, ft 42, p. 735 
Contract, iimitlng llabiilty, ft 41 
Contributory lu^gilgenciN ft 44 

AdmiHsibiiity of evitltmce negativing, ft 47, 
p. 747, n. 55 

Burden of prw>f, ft 47, p. 746 
Jury (fuestion. | 47, p. 754 
rieaelliig In action for Injurlea, ft 47, p. 744 
Suttieluucy of evidence, ft 47, p, 750 
OuHtikRi, iWldeiK’c, ft 47, p. 749 
Damages, ft 4K 

iK^grw of can* re<iulred to prevent injury, ft 41, p. 
731 

De tnlnlmia non euntt lex, applicability of rule, ft 
48 

Diligence to prevent Injuries, ft 42, p. 731 
Due care to prevent injury, ft 42. p 731 


Evidence, § 47, pp. 745, 747 

Exclusive control of service pipe as creating lia¬ 
bility, § 42, p. 737, n. 16 
Exhibits, admis.sibility, § 47, p. 748, n. 55 
Findings in action for injuries, § 47, p. 755 
Fire, duty to shut off gas, ft 42, p. 740 
Firemen, care required, § 42, p. 733, n. 84 
Form of action, ft 47, p. 743 
Grounds of liability, ft 41 

High degree of care to prevent injury, ft 42, p. 731 
Impending danger, notice as essential, ft 42, p. 735 
Improper pressure, 

Evidence showing, ft 47, p. 748 
Liability for furnishing, ft 42, p. 739 
Inspection, ft 42, p. 733 

Pipes or appliances on private property, ft 42, 
p. 736 

Instructions in actions for injuries, ft 47, p. 754 
Intervening cause as excusing negligence, ft 43 
I.ssnos, actions for injuries, ft 47, p. 744 
Joint liability, ft 46 

Jury questions, actions for injuries, ft 47, p. 751 
Knowledge of defect or danger, § 42, p. 734 
Law questions in action for injuries, ft 47, p. 751 
Leak, presumption of negligence, ft 47, p. 746 
Leasehold interest, action for Injury, ft 45 
licensees, ft 42, p. 733 
Limitation of liability, ft 41 
Main across private land, liability, ft 41 
Maintenance of system to prevent, ft 42, p. 732 
Matches, striking as contributory negligon<*e, ft 44 
Measure of care required, ft 42, pp. 731- 740 
Measure of damages for injuries, § 48 
Natural causes resulting in defect or break, lia¬ 
bility, ft 42, p. 734 
Nature of liability, ft 41 
Negligence, 

Burden of proving, § 47, p. 745 
Jury questions, ft 47, p. 752 
Liability, § 41 

Pleading in action for Injuries, ft 47, p. 744 
Proximate cause of injury, § 43 
Suliideucy of evidence, ft 47, p. 750 
Notice, 

D<*f('Ct or dangc*r, ft 42, p. 734 
Evidence to siiow, ft 47, p. 748 
SuHldency of evi<len<fis ft 47, p. 7.51 
OfTense of failing to prevent, ft 5 
Ordinarj'' care to prevent Injury, ft 42, p. 731 
Oversight, re<iulrc*ment, ft 42, p. 7:t.3 
Ownership as r<wp<K!ts liability, § 40 
IVrsons eutlthHl to sue for injuries, ft 45 
Persons or <*ompanic\s liable, ft 4<l 
IMeading, actions for Injuries, ft 47, p. 744 
PrtH^autlons to prevent, ft 42, p. 7J12 
Pressure, watchman oy employee to control, ft 42, 
p. 734 

Presumptii>nH, 

Actions for injury, § 47, p. 745 
Nothre or knowledge of <lefec*t, ft 42, p. 735 
l>rior U* 2 tk.s, evldeiuro, ft 47, p. 748 
Privity as essential to right of action, ft 45 
Pnjof, actions for Injuries, § 47, p. 744 
Proximate cau.se. 

Instructions, ft 47, p. 755 

Jury question, ft 47, p. 7.53 

Liability for injury us dependent on, ft 43 
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Evidence-Continued, 

Proximate caused—Continued, 

Sufficiency of evidence, § 47, p. 751 
Hepairs, , 

Evidence of making subsequent, § 47, p. 749 
Pipes, § 42, p. 7S2 

Pipes or appliances on private property, § 42, 
p. 736 

Kes ipsa loquitur, § 47, p. 746 
Law questions, § 47, p. 753 
Several liability, § 46 

Sufficiency of evidence in action for injury, § 47, 
p. 749 

Superseding cause as excusing negligence, § 43 
Supervision to prevent, § 42, p. 733 
Telephoned notice of defect, sufficiency, § 42, p. 
735, n. 7 

Tenants in building, duty to protect, § 42, p. 738 
Third parties causing defect, liability, § 42, p. 734 
Turning on or off, liability for negligence, § 42, p. 
738 

Uncapped openings, liability when turning on 
with knowledge, § 42, p. 737, n. 15 
Variance, actions for injuries, § 47, p. 744 
Verdict in action for injuries, § 47, p. 755 
Waiver, ordinance requiring maps showing loca¬ 
tion of service pipes, § 40 
Establishment of plant by public authority, § 2 
Estimated additions, rate base as including, § 33, p. 
609, n. 67 

Estimates, rate heaiing, substitution proceeding be¬ 
fore commission, § 32, p. 676, n. 79 
Estoppel, 

Companies, 

Contesting exclusive franchise, § 13, n. 30 
Franchise, § 11, n. 63 

Forfeiture of franchise, right to declare, § 15 
Supply to consumers, discontinuing service, § 22 
Evidence, 

Burden of proof, ante 

Consumer’s action for failure or refusal to sup¬ 
ply, § 26, p. 656 
Penalty, § 27 

Escape or explosion, actions for injury, $ 47, p. 
745 

Injunction proceeding to prevent enforcement of 
rates, § 34, p. 714 

Obstructions or excavations, actions for injuries, 
§ 39, p. 729 
Presumptions, post 

Public service commission, rates and charges, § 
32, p. 676 

Excavations, liability for injuries, § 30, pp. 727-730 
Excess profits taxes, consideration in fixing rate, § 33, 
p. 687 

Excessive damages, failure or refusal to supply con¬ 
sumer, § 26, p. 650 
Excessive rates. 

Injunction to prevent, § 34, p. 711 
Recovery back of excess amount, § 36 
Excise taxes, companies, § 4, n. 82 
Exclusive control, service pipe, liability for explosion 
or escape, § 42, p. 737, n. 16 
Exclusiveness, franchise granted company, § 13 
Exemplary damages, injury to applianc*es, recovery, § 
49 

Exhibits, escape or explosion, admissibility, § 47, p. 
748, n. 55 


Exi)enses, 

Consideration in fixing rates, § 33, p. 684 
PuWLic service commission, rate hearing, § 32, p. 
678 

Expert evidence, public service commission, admis¬ 
sibility in rate hearing, § 32, p. 676, n. 78 
Explosion. Escape or explosion, ante 
Extension, 

Consideration in fixing rate, § 33, p. 682 
Service, duty of gas company, § 20 
Fact questions, rates and charges. 

Going concern value, § 33, p. 702 
Reasonableness, § 33, p. 705 
Fair return. 

Consideration in fixing rate, § 33, p. 682 
Rates and charges, § 33, p. 680, n. 9 
Federal government, regulation and, control, § 3, p. 
619 

Federal Power Commission, 

Rate order, review, § 34, p. 719, n. 17 
Bates and charges, 

Inquiry into. § 32, p. 678 
Jurisdiction as to, § 32, p. 674 
Schedule of rates, filing with, § 32, p. 670 
Financing costs, rates and charges, consideration in 
fixing, § 33, p. 704 
Findings, 

Escape or* explosion, actions for injuries, § 47, p. 
755 

Obstructions or excavations in street, action for 
damages, § 30, p. 730 

Rate hearing, public service commission, § 32, p. 
677 

Rates and charges, injunction proceedings, § 34, p. 
716 

Fire, shutting off In case of, duty of company, § 42, 
p. 740 

Firemen, escape or explosion, care required, § 42, p. 
733, n> 84 

Foreign commerce, rates and charges, jurisdiction, § 
32, p. 674 

Forfeiture, franchises of company, g 15 
Franchises. Charters and franchises, ante 
Freezing of service pipes, liability for Injuries, 8 38 
Future consumption, consideration in fixing rate, § 33, 
p. 682, n. 25 

Future rates, regulation and (‘ontrol, § 32, p, 664, n. 6J1 
Gas boxes, property right, § 40 
Gas companies, §§ 6-17, pp. 627-642 

Assignment of contract to supply, 8 18, p. 645 
Bonds, power to issue, § 17 

Certificate of convenience and necessity, 8 10, p. 

630 

Change of status, § 6 
Character, § 6 

('Charters and franchises, ante 
Competition, immunity, 8 13 
Conditions on grant of right to use streets, 8 10, p. 

631 

Consent to transfer of property, 8 3, p* tJ24 

Consolidation, 8 7 

Contracts, 

Power to enter, g 12, p. 635 
Rules governing, § 6 

Bam Ages, failure or refusal to supply, § 26, p. 655 
Discontinuing operations, right to, § 16 
Drilling wells, i)Ower to contract, $ 12, p. 635, n. 
83 


1382 



INDEX TO GAS 


CkLs companies—Continued, 

Excise tax, § 4, n. 82 

Extension of mains, § 20 

Fee for use of street, § 4, p. 625 

Franchises. Charters and franchises, ante 

Gross rc'ceipts tax, § 4 

Guaranty of another’s debt, § 12, p. 035, n. 85 . 
Heat or power, furnishing gas, § 12, p. 6ii5, n. 82 
Impairment of obligation of contract, § 3, p. 621 
Incidental powers, § 12, p, 635 
Im*oriH>ration, § 7 
Indebtedness, power to incur, § 17 
Injunction against pipes or mains under street, § 
12, p. 636 

Inspection of pipes maintained under street, § 
4 

Internal management, jurisdiction of public serv¬ 
ice commission over, § 32, p. 671, n. 32 
lu^mse of pniperty, ijower to make, S 14 
T.ieglslutlve grant as essential, § 0 
Lic'enses, 8 4 

Mains, right to lay in street, 8 12, p. 636 
Manufaw'turer, exemption from license tax, 8 4, n. 
82 

M<‘anfiig of term. 8 6, n. 0 
Mixed gas, stibstltntion, 8 12. p. 635, n. 82 
Mortgag«^, power to execute, 8 17 
Natttral gas, us<», 8 12, p. 635, n. 82 
Noti^s withdrawal of service, § 16 
Offetises, 8 5 

ParttH»rslilp, power to form, 8 12, p. 035, n. 82 
Pemiltles, fallun* or refusal to supply, § 26, p. 653; 
8 27 

Pipe llu<»s, lease, ( 6, n, 16 
PilK»S. 

Itlght to lay in stref‘t, 8 12, p. 636 
nights under <*ontraet to lay, 8 0, n. 16 
P<iwcrs. 8 12. p. 6;i3 

Proliibiting, power to regulate afl including, § 
3, i>. 621 

lhi!dl<‘ <*haracter of business. 8 6 
Public i*fir{^<6'athms, established us, 8 6 
PuWic scrvliH* iMunmisslon, regulatory jKJwer over, 
8 3. p. 621 

Quasi public corporations, statute as, 8 6 
Kates and charg4*s, post 
Uemevlies, 8 1*3 

Kental charge f<»r use of streets by, 8 4 
KIghts. 8 Vi. p. tum 

Kul(*s and regulations, |K>wer to adopt, 8 21 
Sale of applianct's. powers, 8 12. p, <KI3 
Sale of proiH*rty, 8 M 

SjHKdal iwt of h*glslat«re, liU'oriHiration, 8 7 

SUitiitory provlsloiiK, iiK*or|wnttii)n, 8 7 

Steam, propriety of sale. 8 l^li P* ^161, n. 45 

Streids, rights In, 8 12, p. <1116 

Suluirdlnate nature of rights in 8 12, p. 6JW1 

Supply t(» post 

Taxes, f 4 

Transfer of pn»perty, <*onst»nt of public service 
<*ommlssion, 8 3, p, 624 

ITse of St rivets, power to r**gulutts 8 •% p. 620 
Withdrawal of service, 116 

Gas heater, dangercais situation resulting from lii- 
AtaUatlon, HabiUty, 138, n. 82 
Gas holders, regidathin, f 3, p. 620, n» 36 
Gas mains, deflned, 8 IB, p. 642, n. 95 


Gasometei-s, defined, § 18, p, 642, n. 95 
Going concern value, allowance in fixing rates, § 33, p. 
701 

Good will, rate base, allowance, § 33, p. 701 
Governor, consumer’s right to attach, 8 60 
Greenhouse plants, escape, measure of damages, 8 
48 

Gross receipts tax, validity of statute imposing, § 
4 

Hazards, consideration in fixing rate, 8 33, p. 682, n. 
35 

Hearing, 

Federal Power Commission, rate proceeding, § 32, 
p. 679, n. 6 

Public service commission, rates and charges, § 
32, p. 676 

Heat value, consideration in fixing rate, 8 33, p. 682, 
n.34 

Highways, 

Obstructions or excavations, liability for injuries, 
§ 39, pp. 727-730 

Restrictions on grant of right to use, 8 10, p, 
620 

Historical cost. 

Consideration in fixing rate, § 33, p. 694 
Rate hearing, admissibility, § 32, p. 676, n. 77 
Humanitarian rule, violating in shutting off supply 
to consumer, 8 26, p. 656 

Illness, damages as recovornhle on failure or refusal 
to supply, § 26, p. 058, n. 96 

Impending danger, escape or explosion, notice as re¬ 
quired, § 42, p. 735 

Implied contracts, acceptance and use of gas furnished, 
833 

Improper pressure, 

Ks(*ape or explosion, evidence showing, § 47, p. 
748 

Tdability for furnishing gas at, 8 42, p. 730 
Income taxes, rates and charges, consid(»ration in fix¬ 
ing, 8 33, p. 686 

Inconvenience, damages on failure or refusal to sup¬ 
ply, 8 26 , p. (r>S, n. 97 
IncoriJoration, gas companies, 8 7 
Iiu^orporeal riglits, franchise, § 11 
Indebt(‘dnoss, power of company to incnir, 8 17 
Injunction, 

Tuhlic service commission, enforcement of order, 
8 3, p. 624 

Rates and charges, relief, 8 34, p. 710 
UnauthorizcMl laying of mains or piims, 8 V2, p. 
im 

Injuries incldc^nt to <*oustructlon or oi>eration of 
works, 88 38-48, pp. 726-756 
Care required in general, 8 38 
Escape or explosion, ante 
Injuries to pipes or appliances, 88 49, 50 
Inspection, 

Escape or explosion, 8 42, p. 733 

Prevention, pipes or appliances on private 
property, 8 42, p. 730 
IMpes maintained under street, § 4 
luHtructlons, 

Consumer’s action for failure or refusal to sup¬ 
ply. 8 26, p. 658 

Es<‘ape or explosion, action for Injuries, 8 47, 
i p. 754 
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I nstructlons—Continued, 

Injuries incident to construction or operation of 
works, action for, § 38 

Obstructions or excavations :n street, actions for 
resulting injury, § 39, p. 730 
Intangible elements, allowance in calculating value for 
rate purposes, § 33, p. 701, n. 83 
Intercompany relationship, consideration in fixing rate, 
§ 33, p. 685 
Interest, 

Consideration in fixing rates, | 33, p. 682 
Overcharges, § 36 

Interference with pipes or appliances, §§ 49, 50 
Interstate commerce, rates and charges, jurisdiction 
over, § 32, p. 674 

Intervention, rates and charges, injunction proceed¬ 
ing, § 34, p. 717 
Issues, 

Escape, or explosion, actions to recover for in¬ 
juries, § 47, p. 744 

Injunction to prevent enforcement of rates, § 34, 
p. 713 

Joint liability, escape or explosion, § 46 
Judgment, consumer’s action for failure or refusal to 
supply, § 26, p. 658 
Judicial review, 

Kates and charges, § 34, pp. 708-722 
Regulation, power as subject to, § 3, p. 621 
Judicial supervision, public service commissions, § 
3, p. 624 
Jury questions, 

Consumer’s action for failure or refusal to supply, 
§ 26, p. 657 

Escape or explosion, actions for injuries, § 47, p. 
751 

Injuries incident to construction or operation of 
works, action for, § 38 

Obstructions or excavations, actions for injuries, 
§ 39, p. 729 

Knowledge, escape or explosion, defect or danger, 
§ 42, p. 734 

Tiampposts, property right, § 49 

Landlord and tenant, escape or explosion, protecting 
tenants, § 42, p. 738 
Tweaks, 

Escape or explosion, presumption of negligence, § 
47, p. 746 

Kates and charges, consideration in fixing, § 33, p. 
687 

Searching with match or light, contributory neg¬ 
ligence, § 44 

I-^asehold interest, escape or explosion, right of ac¬ 
tion for injuries, $ 45 
Leases, 

Consideration of value in fixing rate, § 33, p. 695, 
n. 35 

Gas companies, power to make, § 14 
Legislative power, rates and charges, regulation, § 32, 
p. 664, n. 63 

Iieglslature, delegation of power to regulate and con¬ 
trol, § ^ p. 620 

Licensees, escape or explosion, duty owed, § 42, p. 
733 

TUceiiikeSt gas companies, § 4 

Lights^ searching for leak as contributory negligence, 
44' ' 

Limitation of liability, escape or explosion, § 41 


Litigation expenses, consideration in fixing rate, § 33, 
p. 685 

Local distributing companies, rates, allowance for gas 
purchased in fixing, § 33, p. 707 
Loss of profits, damages as recoverable on failure or 
refusal to supply, § 26, p. 658, ii. 97 
Lump sum allowance, rate hearing, operating costs, 
§ 32, p. 677, n. 81 
Plains, 

Extension, § 20 
Property right, § 49 
Right to lay in street, § 12, p. 636 
Maintenance, allowance in fixing rate, § 33, p. 688 
Manufacturer, exemption from li(*ense tax, § 4, n. 
82 

Manufacturing corporation, gas (‘onipany as, § 6 
Manufacturing plant, rate base for rate-making as 
including, § 33, p. 699, n. 66 

Maps, location of service pipes, waiver of ordinance 
requiring, § 40 

Master meters, apartment houses, § 23 
Matches, 

Escape or explosion, striking as contributory neg¬ 
ligence, § 44 

Searching for leak as contributory negligence, $ 
44 

Measure of damages, buyer’s failure or refusal to ac¬ 
cept under c*ontract, S IS, p. (>46 
Meters, 

Concliisivenoss of quantity shown, § 35 
Consumer’s right to remove, § 50 
Defined, § 18, p. 642. n. 95 ^ 

Diversiem from, ofTense, § 5, n. 5 

Entry to disconnect or remove, § 24 

Furnishing, § 23 

Payment as shown by, § 35 

Prepayment meters, i)ost 

Property right, § 49 

Rent, right to charge, S 37 

Separate meters, regulations requiring, 21 

Tampering with, § 22 

Mileage, value measured on basis for rate purposes, 
^ 33, p. 681 

Miuimtim charge, graduated or bl<K‘k scale, $ 32, p, 664. 
n. 65 

Minimum pressure, obligation to maintain, ] 19 
Mixed gas, companies substituting, ii 12, p. n. 
82 

Mortgages, power of company to exe<*ute, $ 17 
Municipal coriK>ratlons, 

Care required in operation of plant, § 42, p. 733 
Contracts, 

Furnishing, § 18, p. 642 
Payment for gas supplied under, § 35 
Kates and charges, J 32, p. 667 
Establishment or acquisition of plant, § 2 
Free gas, contract to furnish, $ 35 
Liability for gas furnished under ccuitraet { 35 
Kates and charges, power to regtilate, § 32, p. 
665 

Regulation and control, $ 3, p. 620 
Rental charge for use of streets, { 4 
Ultra vires acts in operating or disposing of plant, 
§2 

Municl|)al plant, rates and charges, $ 80, n. 42 
Natural causes, escape or explosion through, liability, 
§ 42, p. 734 
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Natural ffas, 

Doph^tioii of \v(‘lls, consideration in fixing rates, § 
;w, p. <;JM) 

Diminishing supply, consideration in fixing rate, § 
p. T(Mj 

Gas <‘ompanios, sul)s(itution, § 12, p. asS, n. 82 
Odorous agent, n*gulatioiis, § 8, p. t)25, ii. 78 
Puhli(* scrvic<» connnissions, regulating supply and 
(listrihution, § p. (>23 
Term as iu<*lu<ling, ^ 1 
Natural Gas Act, 

(Vmstruclion, S p. (»11> 

Federal Power (’oiniiiission, revi(*\v of ordtu*, § 34, 
p. 7lh, n. 17 
Kates and <*harges, 

ProctH'diiigs before Federal Power Commis¬ 
sion, ji 32, p. «J78 
Keasonalileness, .‘W, p. f>8(), n, 7 
Kf'guiation unxier, $ 32, p. <>74 
Natural gas cfunpanies, 

Abandonment of pipe lines, § 1(1 
Extension of service, 20 

l*ubllc servb'e commissions, jtirisdiclion, § 3, p. 
021, n. 47 
Nature, i| 1 

Navigatbai, olist met ion, lial>iliiy, 30, p. 728 
N<‘gligence, 

(Nuistruction an<l operation of works, lial)inty, § 
3S; ii30. p. 727 
KscaiK* or «*xploslon, 

Htinbm of pr«K»f, H 47, p. 743 
Jury umvtlons, ji 47, p, 732 
Liability, S 41 

Pleading in tt<4ion for Injuries, $ 47, p. 744 
Sulllcleiicy <if <»vldeii<ns 8 47, p. 730 
Liability for itijurles, § ;18 
Nf»t pmtits, <*oiisldi»rii(lon in Uxing rat(% j| 33, p. 082 
New t<»rrltiU‘y, fnmcblse ns extending to, J 32, p, 
<i3T 

Nmnlnal clamages. c<iiisniner*.s right to on failure or re¬ 
fusal to supply, I 20, p. trtS 
Noniiser, <4ijii’ters or fran«*hls4*s, efr4*ct, g 15 
Nidln*. 

tiiatigi* in nature of gas supplied, duty of warning 
consumers, g 42. p. 73J) 
f'uttlng off consumer, g 30 
Dlsf^uitlnuance of servh*!i*, g tC 
Kst*nts* or explosion, 

llefiH’t «»r danger, g 42, p. 734 
Kvld<»nce to sliow, g 47, ]i. 748 
Siilllcleney of eviden(*f\ g 47, p. 731 
Kntw ami charges, pris^»<*dlngH lK»forc public 
wrvice commission, g 32, p. 070 
Hupply to consumers. 

Shutting i>fr. g 21. n. 0; g 22, n. 20 
Termination of <*oiitract, g IH, p. 043 
Niilsai!C4>, excavation In strti«t, bunicn of pnK>f, g 30, 
p. 720 

Nnm* pr<» tunc orders, rut<» hearing, pnbtic stowice 
<*ommiHKlon, g ,12, p. 078 

Dbsol<*s(*<utce, allowance In fixing rat<N g 33, p. <187 
Ohstrutdlons, liability* for InJurlcH, g 30, pi». 727 73<l 
fklorixing gas, negllgemv in failure to comiily with 
ruh* riKiuirlng, I 42, p. 738 

f><toroua agent, natural gaH, regulation, I 3, p. 023, n. 
78 

Offenses, | 5 


Operating expenses, consideration in fixing rates, g 33, 
p. 0S3 

Orders, public service commission, rate hearing, § 32, 
p. 677 

Ordinances, 

Franchise, protest against, § 10, p. 630, n. 33 
Rates and charges, 

Acceptance, § 32, p. 660 
Established, g 30, n. 42 
Regulation, § 32, p. 067 
Supply to consumers, § 10 
Extension of service, g 20 

Organization overhea'd, I’ate base as including, g 33, 
p. 703 

Overclia rgcjs, 

Interest, § 36 

Recovery of collections pon<liiig injunction, g 34, 
p. 717 

Overhead, rates and charges, allocation in fixing, g 
33, p. 683, n. 30 

Overhesid w)sts, rate base as including, § .Tl, p. -703, 

Oversight, escape or explosion, requirements, § 42, p. 

733 

Parties, 

Consmner*s a(*tion for failure or refusal to sui>- 
ply, § 26, p. one 

TnJun(4ion. oiiforceinent of rates, § 31, p. 713 
Proceedings before public servi(*c c'omnilssion, g 
32, p, 676 

Partnership, gas companies, power to form, § 12, p. 
(kT), n. 82 

Past losses, conskb^ration in fixing rate, g ;13, p. 000 
Ibiteiit rlglits, consideration in fixing rate, g 33, p. 600 
Penalties, refusal or failure to supply consumer, g 

26, p. 6r>5; g 27 

PoriH'tnity, franchise as grant In, g 16 
Personal propc»rty, natural gas, § 1 
Pipe lino companies, liability for slopifing taking 
from seller, g 18, p. 046 

TMpe lliu's, gas companies, contract leasing, § 6, n. 16 
PilH»s, 

(’are r<*qulred whmi laying in street § 30, p. 727 
<’<»mpani«»s, right to lay in stre<»t, g 12, p. ai<l 
Consnm<*r as charged with k(Mq)ing in good order, 
g 44 

Franchise, right to place umlcr streets as, g 10, 
p. <I2J) 

Injuries to, gg 40. 50 
Inspection, g 4 
Inferfer<»nc(», gg 40, 50 
('rhniual offense, g 5 
lM‘c)iM»rty right, § 40 

IMnnts, auMpiisitlon ]»y public authority, g 2 
Submission to vote, § 2 
Pleading, 

Consumer’s action for failure or refusal to sup¬ 
ply, g 26, p. 650 
ITualty, g 27 

Escape or explosion, actions for injiirios, g 47, 
p. 744 

Obstru(*tlou.s or excavations, actions for injury, 
g ;U), p. 720 

Rat<* hearing, Federal Power Commission, g 32, 
p. 670, n. 6 

Police power, municipalltioB, regulation of companies, 
g 3, p. 020 
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Possible future returns, rates and charges, employ¬ 
ment in fixing, § 33, p. 691 
Powers, gas companies, § 12, p. 635 
Preferences, supply to consumers, § 19 
Preliminary injunction, rates, § 34, p. 710 
Premature appeal, rate order of public service com¬ 
mission, § 34, p. 718 
Prepayment meters. 

Consumer’s right to gas paid for, § 22 
Loss or theft, liability, § 35 

Present value of property, reasonable return on, § 33, 
p. 692 
Pressure, 

Escape or explosion, watchman or employee to 
control, § 42, p. 734 

Governor for regulating, consumer’s right to at¬ 
tach, § 50 

Pipe line company as required to take gas at 
stipulated pressure, § 18, p. 645, n. 16 
Pressure devices, public utilities commission, require- 
■ ments, § 3, p. 623, n. 67 
Presumptions, 

Escape or explosion. 

Auctions for injuries, § 47, p. 745 
Notice or knowledge of defects, § 42, p. 735 
Public service commission, validity of order, § 34, 
p. 719 

Hates and charges, injunction proceedings, § 34, 
p. 714 

Prior leaks, escape or explosion, evidence, § 47, p. 748 
Private consumers. Supply to consumers, generally, 
post 

Private corporations, gas company, § 6 
Privilege, franchise, § 11 

Procedure, pxiblic service commission, proceedings be¬ 
fore, § 32, p. 675 

Production cost, consideration in fixing rate, § 33, pp, 
681, 682 

Production of books and records, rate hearing. Fed¬ 
eral Power Commission, § 32, p. 079 
Promotion expenses, consideration in fixing rates, § 
33, p.685 

Proof, escape or explosion, actions for injuries, § 47, 
p. 744 

Property right, franchise, % 11 

Proration, public service commissions, enforcement, 
S 3, p. 624 
Proximate cause. 

Escape or explosion. 

Instructions in actions for injuries, § 47, p. 
756 

Jury question, § 47, p. 753 
Liability for injury as dependent on, § 43 
Sufficiency of evidence, § 47, p. 751 
Obstructions or excavations. 

Jury question, § 39, p. 729 
Liability as dependent on, § 39, p. 728 
Public authorities, establishment or acquisition of 
plant, § 2 

Public charitable trust, contract authorizing public 
utility corporation as, § 2, n. 11 
Public corporations, gas company, § S 
Public service commission, 

Appeals from order, § 34, p. 717 
Owtificate of convenience and necessity, grant, 
S10, p. 630- 


Public service commission—Continued, 

Conclusiveness of orders, rate hearing, § 32, p. 
678 

Consent to transfer of property, § 3, p. 624 
Contracts for sale, approval, § 18, p. 645, n. 16 
Costs, rate hearing, § 32, p. 678 
Discretion, judicial review, § 34, p. 721 
Discrimination, prevention, § 3, p. 624 
Extension of service, jurisdi<-tion to order, § 20 
Governmental body operating gas works as with¬ 
in jurisdiction, § 3, p. 622 
Internal management of utility company, juris¬ 
diction over, § 32, p. 671, n. 32 
Judicial supervision, § 3, p. 624 
Natural gas, regulation of supply, S 3, p. 623 
Nunc pro tunc orders, rate hearing, § 32, p. 678 
Opinion evidence, § 32, p. 676, n. 78 
Order, rate hearing, § 32, p. 677 
Premature appeal from order, 8 34, p. 718 
Presiunptions, validity of order, 8 34, p. 719 
Hates and charges, 

Appeals, 8 32, p. 673; § 34, p. 717 
Gonstniction of order, 8 32, p. 678 
Contracts as binding on, 8 32, p. 672 
Delegation of power to fix, 8 32, p. 670 
Discrimination, 8 32, p. 671, n. 32 
Distributing company, 8 32, p. (>74 
Duties in passing on application, 8 32, p. 675 
Evidence in proceeding, 8 P- 676 
Expenses of investigation, 8 32, p. 678 
Piling of schedule, 8 32, p. 675 
Findings in hearing, § 32, p. 677 
Hearing, § 32, p. 676 
Initiation of proceedings, 8 32, p. 675 
Modification of rate, § 32, p. 672, n. 39 
Notice of proceedings, 8 32, p. 676 
Parties in proceedings, 8 32, p. 676 
Powers as affecting <*ontra<-ts, § 29 
Proceedings, 8 32, p. 675 
Review of orders, 8 32, p. 678 
Revision of schedule, § 32, p. 672 
Receivers, jurisdiction, 8 32, p. (J74 
Regulation and control by, 8 3, p. 621 
Stock and securities, control, 8 3, p. 623 
Temporary rates, power to fix, 8 32, p. 672. n. 35 
Valuation, finding as to in rate hearing, 8 32, 
p. 677, n. 80 

Waiver of compliance with onler, § 3, p. 624 
Waste, prevention, 8 3, p. 623 
Public utilities, regulation and <'ontrol, 8 3, p. 621 
Punitive damages, (consumer’s right on failure or re¬ 
fusal to supply, 8 26, p. (fclO 
Quality furnished consumer, 8 19 
Quasi-public corporations, gas (*on)pany, § 6 
Rates and charges, §8 28-37, pp. 659-725 

Abrogation of contract with city, § 32, p. 609 
Accumulated reserve, consi<h'ratlon in fixing, 8 
33, p, 688, n. 77 

Actions, re<covei’y from consumer, 8 35 
Administrative regulatory bodies. 

Proceedings, 8 p. 675 
Regulation, § 32, p. 670 
Agreement, reasonableness, 8 33, p. 681 
Amortization, allowance in fixing, § 33, p. 687 
Appeals, 8 34, p. 717 
Arbitrary exercise of power to fix, 8 31 
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Bates and charges—Continued, 

Audits or appraisals, expense in fixing, § 33, p. 
G8:i, n. 30 

Bad actwints, wnsideration in fixing, § 33, p. 633, 
n. 39 

Bad debts as included in rate base, § 33, p. 608 
Basis of <*alculation as to reasonableness, § 33, 

p, 602 

Bond, preliminary injunction (*ondltioned on, § 
3-4, p. 713 

Bonded indebtedness, consideration in fixing, § 33. 
p. 703. n. 06 

Book value, cfniclusiveness, § 33, p. 606 
Burden of proof, 

Injuncthui. ^ 34, p. 714 

Value of property ns basis, § 33, p. 602, n, 16 
Carryitig charges, consideration in fixing, § 33, 
p. 684 

fVrth»rari, relief, § 34, p. 717 

Cinmge of rate, § 20 

Changed conditions, effect, S 33, p. 681 

CIasslfi(*ation of patrons, S 60 

C\)ercive ccmtract with city, § 32, p. 060, n. 10 

Collateral procee<Iings to fix, 8 32, p. 678, n. 94 

Competition, <*onslderatlon In fixing, 8 33, p. 682 

Cifxnfist^atory rates, ante 

(Vmsent decree, controversy betwe^en <‘ity and gas 
<*ouipany, 8 32, p, 660, n. 10 
Considldatlon of <H)nipanles, 8 32, p. 664, n. 61 
Constitutional rights, Judicial (uiforcement, § 34, p. 
700 

Construction of contract with miuil<4pality, § 32, 

p. trro 

Oonsunu»tlon as basis for claHslft<»atlon, 8 30 
Contracts, 8 30 

MnnfcipaUtl<% $ ,32, p. 667 
He<‘overy tinder, 8 36 
CoHt of plant as basis, 8 33, p. 694 
Costs, prfMwdlng l«»fore public service commis¬ 
sion, 8 32, p. 678 
Demss Injimcthm, 8 34, p. 716 
IbMliiction in fixing value. 8 33. p. 606 
Defenses, a<*tion for purchase price, 8 35 
Delayed liiconte, working capital as including, 8 
3,3, p. 7<H1, n. m 

Delegation of iwwer to fix, administrative Ixalles, 
8 32, p, «70 

Depletion of gas sales, consideration in fixing, 8 
33, p. 00 

Deposits, renulrement, 8 31 
Depn'clatlon, 

Allowance in fixing, 8 33, p. 687 
Deduction In tletermlnlng value, 8 *'^3, p. 605 
DepreclatUui reservt*, di>du<*tion from value, 8 
p, 700 

Dtn'elopinent cost, going com*ern vahio as part, 8 
33, p. 7tKi 

Dls<*oitnt for Inelllcdency of service, 8 32, p, 672, 
n. 35 

Dlscn^tlon, n*astiiiablen<*Hs, 8 p. 680 
Discrimination, 8 30; 8 32, p, 664, n. m 

Ibibllc Hervl<*e commission, 8 «*)2, p. 671, n. 32 
DlHtrlhntlng companies, allowance for gas pur¬ 
chased in fixing, 8 33, p. 707 
l*ower to fix, I 32, p, 674 

Donations or ctmtributlona, elimination in deter¬ 
mining, 8 33, p, 683, n. 39 


'.ates and charges—Continued, 

Due process, judicial determination, § 34, p. 709 
Duration of rate, § 32, p. 670, n. 22 
Duty of company, §§ 28-30, pp. 660-663 
Earnings, consideration in fixing, § 33, p. 690 
Enforcement of contract between city and gas 
company, § 32, p. 670 
Equality, § 30 

Estimated additions as included in rate base, 8 
33, p. 699., n. 67 

Estimates, substitution of in rate hearing, § 32, 
p. 676, n. 79 
Evidence, 

Injunction, § 34, p. 714 

Pi*ocoedings before public service commis¬ 
sion, 8 32, p. 676 

Excess profits taxes, consideration in fixing, § 33, 
p. 687 

Excessive rates, 

.Tnjunetion, 8 34, p. 711 
Bceovery hack of excess amount. 8 36 
Expenses, consideration in fixing, § 33, p. 684 
Expert eyidonco in rate hearing, 8 32, p. 076, 
n. 78 

Extension, consideration in fixing, 8 33, p. 682 
Pact questions, going concern value, 8 1^3, p. 702 
Pair return, 8 33, p. 680, n. 9 

Consideration in fixing, § ,33, p. 682 
Pederal Power Commission, 

Inquiry into, 8 32, p. 678 
.Turlsdtction, 8 32, p. 674 
Piling of schedule, 8 32, p. 675 
Plnanclng costs, consideration in fixing, § 33, p. 
704 

Findings, 

Injunction, 8 34, p. 716 

l’roce<'dings l>efore ptiblic service commis¬ 
sion, 8 32, p. 677 
Franchise, 

Disregard of rate fixed by, § 32, p. 673 
Bunnlng with, 8 29 

Value as ex<*liuh*d fi-om rate base, 8 33, p. 
700 

Going <‘oncern value, allowance in rate base, § 33, 
p. 701 

<hK)d will, allowance in rate base, 8 3.3, p. 701 
Onuluated or block scale, minimum i'hargo In, 
8 32. ih 6<M, IX, 65 
Hearing, 

P4»<leral Power (V)nunlsslon, 8 32, p. 679, n. 6 
Public servi<*e (‘ommissioii, § 32, p. 676 
Bate peiKllng, 3 32, p. 67.3, n. 44 
Historical costs, 

Admlssildllty in rate hearing, § 32, p, 676, 
n, 77 

CVmsl<leration in fixing, § .*1.3, p. 694 
Impartiality, 8 30 
Implied obligations, 8 29 

Income taxes, consideration In fixing, § 3.3, p. 080 
Increase of rates, public servic^e (‘ommisslon, 8 
32, p. 672 

Inherent p»)wer to regulate, 8 32, p. 664, n. 58 
Injum-tive relief, 8 34, p. 710 
Intangible elements, allowance in calculating vnl- 
iu\ 8 Jl-3, p. 701, n. fCl 

Intercompany relationship, consideration In fix¬ 
ing, § 33, p. 685 
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Rates and charges—Continued, 

Interest, overcharges, § 36 
Intervention, injunction, § 34, p. 717, n. 1 
Judicial review, § 34, pp. 708-722 
Leakage, allowance as operating expense, § 33, p. 
687 

Leases, value as considered in fixing, § 33, p. 695, 
n. 35 

Liability of consumer, §§ 35, 36, pp. 722-725 
Litigation expenses, consideration in fixing, § 33, 
p. 685 

Local distributing companies, allowance for gas 
purchased by in fixing, § 33, p. 707 
Lump sum allowance for operating costs, rate 
hearing, § 32, p. 677, n. 81 
Maintenance, allowance in fixing, § 33, p. 688 
Manufacturing plant as included in rate base, § 
p. 699, n. 66 

Maximum rate permitted, § 29 
Meters, payment for gas as shown by, 8 35 
Method of valuation for fixing, § 33, p. 693 
Mileage, value measured on basis in determining, 
§ 33, p. 681 

Minimum charges, § 32, p. 664, n. 65 
Modification of agreement with city, 8 32, p. 669 
Modification of contract, 8 29 
Modification of rates, public service commission, 
8 32, p. 672, n. 39 
Municipal plant, 8 30, n. 42 
Municipalities, power to regulate, 8 32, p. 665 
Mutual assent, contracts with municipality, 8 32, 
p. 669 

Mutuality of contract, § 29 
Natural Gas Act, 8 32, p. 674 

Power of Federal Power Commission under, 
§ 32, p. 678 

Reasonableness, 8 33, p. 680, n. 7 
Net profits, consideration in fixing, 8 33, p. 682 
Notice, proceedings before public service com¬ 
mission, 8 32, p. 676 

Nunc pro tunc orders, public service commission, 
8 32, p. 678 

Obsolescence, allowance in fixing, 8 33, pp. 687, 
696 

Operating expenses, consideration in determining, 
8 33, p. 683 

Oppressiveness, judicial determination, 8 34, p. 
709. 

Orders, proceedings before public service com¬ 
mission, 8 32, p. 677 
Ordinances, 

Acceptance, 8 32, p. 669 
Establishing, 8 30, n. 42 

Organization overhead as included in rate base, 
8 33. p. 703 
Overcharges, 

Pending injunction, recovery, § 34, p. 716 
Recovery back, § 36 

Overhead, allocation in fixing, 8 33, p. 683, n. 30 
Overhead costs, rate base as including, § 33, p. 

703, n. 95 
Parties, 

Injunction, § 34, p. 713 

Proceedings before public service commis¬ 
sion, § 32, p. 676 

rfi losses, consideration in fixing, 8 33, p. 690 

]?at6nt rights, inclusion in rate base, 8 33, p. 099 


Rates and charges—Continued, 

Payment by consumer, 8 35 

Pleadings, hearing before Federal Power Com¬ 
mission, 8 32, p. 670, n. 6 
Power to fix, § 29 

Power to regulate, 8 32, pp. 064-679 
Preliminary injunctiou, 8 34, p. 710 
Present value, reasonable return on, 8 33, p. 692 
Presumptions, injunction, 8 34, p. 714 
Probable future returns, einploymcnt in determin¬ 
ing, 8 33, p. 601 

Producers selling to distributing companies, pow¬ 
er to fix, 8 32, p. 073 

Production expenses, consideration in fixing, 8 33, 
p. 681 

Production of books and re<Jords, proceedings be¬ 
fore Federal Power Commission, § 32, p. 079 
Promotion expenses, consideration in fixing, § 33, 
p. 685 

Property included in fixing value, 8 33, p. 608 
Public service commission, ante 
Purpose of statutes and rules, 8 31 
Rate base, 8 33, p. 692 

Rate production cost less doprcKdation as ele¬ 
ment in ascertaining valtie, 8 33, p. 697 
Reasonableness, 8 33, pp. 679-708 

Basis of cahiulations, 8 »‘13, p. 602 
I>uty of company, 8 29 

Earnings considered in determining, 8 33, p. 
690 

Economic conditions considered, 8 33, p. 682 
Elements considered, 8 p. 682 
Experience of neighlioring cities <‘onsidered, 
8 33, p. 682, n. 25 

, Pact question as to, 8 33, p. 705 
Factors, § 33, p. 705 
Pair return considered, 8 '*^3, p. 682 
Future consumption considered, § 33, p. 682, 
n. 25 

Hazards <*onsldered, 8 33, p. 682, n. 35 
Heat value considered, 8 p. <182 
Injunction against unreas<mable rates, § 34, 
p. 711 

Intere.st considered, $ 3;i, p. <JK2 
Judicial review, 8 JW, pp. 70S-722 
Litigation ex^M^nses (roimldered, 8 *^3, p. 685 
Local distributing <fompaules, 8 3?^, p. 707 
Natural Gas *Act, 8 ^^3, |>, 680, n. 7 
Net profits conslderetl, 8 P* 682 

Operating exiK»ns«*s consl<lered In deU^rmln- 
iiig, 8 3-3. p. <183 

Percentiige allowable, 8 p. 705 

Presumption, § 34, p 714 
Production cost considered, 8 ik 682 
Rate of retiirn as determinative, 8 33, p. 704 
Review, 8 34, p. 719 
Taxes as C(»iis!d(^red in determining, 8 
<186 

Valuation of proiauty In deterntining, f 33, 
p. 693 

Value of service to consumer as test t*f, i 33, 
p. <183 

Wrongful exiH-'iises ns considered in deter¬ 
mining, 8 33, p. 684, II. 39 
Receivership, fixing rates during, S 32, p. 665 
Recfovery back of excessive charge, S 36 
Reduced rates, contracts, $ 80 
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Bates and eliar|?cs—Continued, 

UediK’tion of rates, public* service commission, § 
a2, p. 0T2 

Itefumis, funiisIiiiiR inferior gas, § 36 
Kegulatioii and (*oiitrol, 31-34, pp. 663-722 
Al»rogatiou of contract with city, § 32, p. 060 
Ac<*('ptaiico of rate ordiinincc, § 32, p. 060, n. 
10 

Administrative regulatory bodies, § 32, p. 670 
Hooks l>y pul>lic service (*oinmissloii, § 32, p. 
671, n. 31 

(’harb'r provisions, § 32, p. 004, n. 62 
CNaisolidatlon of companies, § 32, p. 064, n. 61 
(’onstruction of contract with city, § 32, p. 
670 

(^mtract <»x<‘mi>tion from, § 32, p. 0(>4, n. 50 
tVmtracts, municipalities, § 32, j). 6<]7 
<’r<‘alion of new public service commission, § 
32, p. 671, n. 31 

Pelegatbm of iK)wer, 8 32, p. iMio 
T)is<*rlmlnati<»n, 8 62, p. 664, n, 6.3 
District of Columl»ia, 8 32. p. (M»5 
Knforcement <jf <*ontra<*t with <*ily, § 32, p. 
670 

30xcr<*lse of |>ower, dcl<‘gat<Hl |K»w<‘r, 8 32, p. 

m\ 

Kxercisf* <*f po\V4»r to llx, 8 31 
Fntun* rates, 8 62 . p. 664 , n. 63 
Itilierent fsiwer, 8 62 . p. 664 , n. 63 
dudU'lal wview, 8 64 . pp. 70 H '722 
Degislntlve iKnv<»r, 8 l>. 1 ^* 4 * ^^6 

Jdmltation of power, 8 ?i 2 , p. <«56 
Matxlmum rate, 8 32 , p. 6 <i 6 
Moallfleiitlon of <*ontracf with city, 8 62 , p. 660 
Municipalities, 8 62 , p. 665 
Dnlliiances, 8 32 , i>. 667 
Dower to r<»guiaite, 8 62 , pp. 6 <l 4-670 
Betr*m< 4 lve o|M^nalon of ordlimnce regulat¬ 
ing. 8 62 . p. mi 

ltevb»w of onler tlxliig, 8 p. 665 , n. 74 
Itevisioii of HchediUes, 8 32 , p. 672 
Staite, 8 32 , p. t«l 4 

Uemuml for llxlng rates, 8 34 , p, 721 . n. 2 D 
Bent of meter, 8 67 

IteplacHuiients, <i«islcleratloii In lixing, 8 66 , p. 6 H 2 
UeiKirt of regiiiatory eoinmissbm, efre<*t, 8 34 , p. 

m 

Itetn>a<*tive oiH*ration of ordlnami* n>gtiltttlng, 8 
;i 2 . p. im 

Itevlew. 8 64 , pp. 7 tlH -722 

tinier of pnldie servkv eomtnlsHion, 8 32 , p. 
67 N 

Uellef. 8 ?«, p. 717 

Hevislon of scl«»dule of rates. 8 62 , p. 672 
Hehediile. I 2 t>, ii. 61 

Feilenil Do\vt*r <*otnmlssion, 8 iJ 2 , p. 671 ) 
Filing. 8 32 . f*. 675 
Hmirlty. requiring, 8 21 
i'M'rvlt'e charge, 8 26 , ii. 26 

Kqnallty as to, 8 .'to, n. 42 
Public servh*<* c 4 iiumlsslon ns having p<nver to 
uiithorixt*. I .* 12 , p, 671 , n. 61 
Htatiihary provisions, 8 •’< 2 , jk 664 
Service on 4 H|iinl terms, 8 66 
Htate, rf*gutatloii, 8 . 62 , p. 064 
Htatutory prtwisbms, 

Coiitraeta, xaualcipaUtles, | 32, p. 068 


Rates and charges—Continued, 

Statutory provisions—Continued, 

Primary purpose, § 31 
Regulatory bodies, 8 32, p. 671 
Stipulation in franchise, § 20, u. 31 
Subpoenas, Federal Power Commission, § 32, p 
670 

Taxes, consideration in fixing, § 33, p. C86 
Temporary rates. 

Power to fix, § 32, p, 672, n. 35 
Court, § 34, p. 710 
Trial de novo on appeal, § 34, p. 721 
Units for determining, § 33, p. 681 
Unju.st and unreasonable rates, 8 33, p. 681, n. 13 
Valuation, consideration in fixing, § 33, p. 681 
Valuation of property, § 33, p. 603 
Value of service, discrimination based on, § 30 
VoluntJiry payment of excessive rate, 8 36 
Wasting assets, cost of as considered in fixing, 8 
33, p. 600 

Wear and tear, deduction for in determining 
value, § .33, p. 606 
Working capital, 

ApiK>rtlonment, 8 33, p. 681 
Included in rate ba.se, 8 33, p. 703 
Bea.sonnbl(uie.ss. Ratos and charges, ante 
Ke<*elver.shlp, 

Publi(r service commission, jurisdiction over tg- 
<»clvers, 8 32, p. 674 

Bnle.s and charges during, § 32, p. 665 
Hedticed rates, discrimination as resulting, § 30 
Itefc^nMKbnu, franchise, § 10, p. 632, n. 56 
Regulation and control, 88 3, 4, pp, 610-627 
<'barter limitations, § 3, p. 610 
('onsumors, § 3, p. 620, n. .30 
IHdegatbm of jKiwer, 8 3. p. 620 
Kxtimslon of mains and service, § 20 
FcsiiTal government, 8 3, p. 61D 
<5as holders, 8 3, p. 620, n. 36 
.ludlclal r<»vlew, 5 3, p. 621 
idetmses and Uixe.s, 8 3 
Muni(*ipalities, 8 3, p. 620 
Pul»lic H(Tvic<‘ cfmmii.ssion, § 3, p. 621 
i UaU^s and cimrge.s, ante 
State. 8 3. p. 610 
Statutory prt»vlsions, 8 3, p. 010 

UemtHlieK. 

KwaiM* or explosion, recovery for injuries, 8 47, 
PIK 74.3-7.16 

Failure <»r rc'fu.sal to supjdy, § 26, pp. 655-650 
Rent, 

Meters. $ 37 

Municipally <>wned plant, g 2, nn. 0, 16 
Ueimirs, CHcaiH‘ or 4*xploslun, <*vldtmce showing sulwe- 
quent to explosion, 8 47, p. 741) 

Ue|M*aIable charter, rights acqulnul, 8 H 
ReplactuncqitH, consideration In fixing rate, 8 33, p, 682 
Replevin, meters on consumers’ ivremises, § 24 
Reports of companies, statutory requireimuits, 8 3, p. 
610, n. 27 

UepriMluction cost less depreciation, element of valtie 
for rate purposes, 8 33, p. 607 
Res IjKsa loquittir. es<‘aj)e or explosion, application of 
rule, 8 47, p. 746 
Law qu<»Ktlou, 8 47, p. 753 

lietroactive (qH*ratloxi, rates and charges, ordinance 
regulating, 8 32, p. 667 
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Review of proceedings, § 10, p. 631 

Federal regulatory body, § 3, p. 619 

Public service commission, rate hearing, § 32, p. 

678 

Rates and charges, § 34, pp. 708-722 
Relief, § 34, p. 717 

Rock pressure method, consideration in determining 
depreciation of wells for rate purposes, § 33, p. 
696, n. 42 

Rules and regulations, supply to consumers, § 21 
Schedule, rates and charges. 

Filing with Federal Power Commission, $ 32, p. 

679 

Publication, § 29, n. 31 
Securities, regulating issuance, § 3, p. 623 
Service charge, 

Authority to collect, § 29, n. 29 
Equality, § 30, nn. 42, 46 

Public service commission, power to authorize, 
§ 32, p 671, n. 31 
Statutory provisions, § 32, p. 664 
Service pipes. 

Consumer’s duty to keep in good order, § 44 
Exclusive control, liability for escape of gas 
from, § 42, p. 737, n. 16 
Freezing, liability for injury resulting, § 38 
Waiver, ordinance requiring maps showing loca¬ 
tion, § 40 

Several liability, escape or explosion, § 46 
Sewers, injuries to pipes and mains in construction, 
liability, § 49 

Shade trees, escape causing destruction, damages, § 48 
Shut-off valves, public service commission, compelling 
furnishing, § 3, p. 623, n. 57 
Shutting off supply, 

Consumer’s right, § 50 
Nonpayment of arrearages, § 22 
Similar localities, consideration of rates charged In 
fixing rates, § 33, p. 682 
Special contracts, supply to consumers, § 19 
State, regulation and control, § 3, p. 619 
Rates and charges, § 32, p. 664 
Statutory provisions, 

Companies, incoriK)ration, § 7 
Establishment or acquisition of plant by public 
authority, § 2 
Franchises, § 11 

Compliance, § 10, p. 630 
Meters, furnishing, § 23 

Rates and charges, appeal from order of commis¬ 
sion, § 34, p. 717 

Regulation and control, $ 3, p. 610 
Supply to consumers, § 19 
Extension of service, § 20 
Withdrawal of service, § 18, p. 643 
Steam, sale by gas company, § 10, p. 631, n. 45 
Stipulations, rates and charges, § 29, n. 31 
Stock, gas companies, regulating issuance, S 3, p, 
623 

Stopcocks, property right, § 49 
Streets, 

Companies, rights in, § 12, p. 636 

Obstructions or excavations, liability for Injury, 

§ 39, pp. 727-730 
Rental charge for use, S 4 

Restrictions on grant of right to use, § 10, p. 629 
Use by companies, power to regulate, § 3, p, 620 


Subpoenas, rate hearing, Federal Power Commission, 
§ 32, p. 679 

Successive recoveries, failure or refusal to supply, § 27 
Suitable gas, franchise contract implying agreement to 
furnish, § 12, p. 634, n. 77 

Superintendence, escape or explosion, prevention, § 42, 
p. 733 

Supply to consumers, §§ 18-27, pp. 642-660 

Abutting owners on pipe lines, § 19, n. 38 
Accidental uses, § 19 

Actions, contracts between suppliers and distribu¬ 
tors, § 18, p. 647 
Adequacy, § 19 

Ambiguities in contract, § 18, p. 645 
Apartment houses, master meters, § 23 
Arrearages, 

Effect of nonpayment, § 22 
Former owner or occupant, § 22 
Shutting off supply, § 21 
Assignment of contract, § IS, p. 045 
Breach of contract, failure^ to supply, § 26, p. 
655 

Buyer’s remedy for seller’s failure to deliver, § 18, 
p. 647 

Compliance with law, § 19 
Conditions, § 19 

Construction of contract, § 18, p. 644 
Contracts, 

Extension of service under, § 20 
Suppliers and distributors, i$ 18, p. 644 
Cost of extending service, regulation, § 20 
Cutoff, 

Notice, § 22 

Right of consumer, § 50 
Damage's, 

Failure or refusal to accept under contract, S 
IS, p. 646 

Failure or refusal to supply, § 2G> p, 658 
Default by buyer, § 18, p. 645 
Defenses in action for failure or refusal to supply, 
§ 26, p. me 

Demand, extension of servi<*e on, § 20 
Deposit, requirement as to, m 21 
Disconnection of met<»rK, $ 24 
Discontinuance, 8 18, p. <143 
Waiver and eKtopi)el, § 22 
Discrimination, $ 19 

Prevention, g 3, p. 624 

Duty to supply, private consumers, 88 19-27, p|>. 
647-660 

Entry to disconnect or rfunove meters, 8 24 
Escape or explosion on preml«>«, Uabllity, 8 42, 
p. 735 

Evidence, action for fullnre or refusal to supply, 

§ 2(), p. 657 
Penalty, g 27 
Exceptional uses, g 19 
Extension of service, g 20 
Extraordinary omergen<‘y, 8 19 
Failure or refusal to accept under contract, 8 18* 
p. 646 

Failure or refusail to supply, gg 25-27, pp. 655-66(1 
IVnalty, 8 27 
Remedy, 8 26, pp. 655-059 
Franchise, service contrary to, 8 19 
Furnishing meters, g 23 
Governor, right to afttach, g 50 
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Supply to consumers—CJontinued, 

Iluiuanituriaii rule, violating in shutting off 
supply, § 26, p. 65(> 

Industrial users, discrimination against, § 19, n. 
62 

Jiidginont in a<*tion for failure or refusal to sup¬ 
ply, s 26, p. ms 

Jury (piestions, actions for failure or refusal to 
supply, § 26, p. (m7 

liiahility for <*hargos, 35, 36, pp. 722-725 

limitations on duty, § 19 

Metci*s, 

Duty to furnish, § 23 
Kntry t() disconnect or remove, § 24 
Separate im'ters, $ 21 
Minlmuiu pressure, 19 
Munlcipalltlc.% contracts hy, § 18, p. 642 
Xoniinal damjiges for failure or refusal to supply, 

H 26. p, 658 
X<jti<‘e, 

Shutting off service, § 22, n. 29 
Shutting off supply, § 21, n. 9 
Termination of ci>ntra<*t, § 18, p. 043 
Ohligations, ^ 18, pp. 642 <»47 

Private cousuni4*rs, §§ 19 27, pp. 647-060 
Ordlnanc«'s, 

Ihity t4) supply un<h‘r, S 19 
Kxtenshin of s<‘rvlce, § 20 

Purti4‘s in acthui for failure or n‘fusul to supply, 

a 26, p. (r»6 

Parties t<» Injunethm, jt 34, \k 713 
Payimuit of hills, ruhss and rf'gulations, S 21 
Penalties, failure or refusal to supply, § 26, p. 
655; S 27 

Performniice of c(Uitraet, ft 18, p. 645 
Pleu<ling hi action f<»r failure or M^fusal to sup¬ 
ply, « 2<l. p. tm ; fi 27 
Pi’<*fert*nc(*s. H 19 

Pr4»piiymcnt meters, right to gas paid for, 8 
22 

Ptihlic nature nf ituslness, 8 Kl, p. 62tl 
Punitive thunuges fop falhir** or n»fusal to sup¬ 
ply. 8 26. p. 65S» 

Quality ftiriil.sfted. 8 19 
Hates and ^dtarges, generally, ante 
Uecov4»ry ha<’k of 4»xcessive charges. 8 •'19 
Hefustil to supply. Kalliire tir P4*fu.sal t<J supply. 
aiit4*, tills htMtd 

Ui*guhitlon and ctmtrol, 8 3, p. 629, n. 39 

Hetinsly of seller. 8 Ifl, p. tM6 

Hcin4»t4*ring and n*sf4Hng to consumers. 8 23 

H4miovul of met<‘r. 88 24, 59 

Heph*vln to nM*t4M*, 8 24 

Hi'shleiit 44tl74>ns. duty <‘xt<‘mllHg only to. 8 19 

Hides and ri'gulatlons. 8 21 

SiKMirlty, nM|ulr<‘m4»nts, 8 21 

S4*|utrate nmters. n^guIatUms <»<m<i»pnlng, 8 21 

Shutting off supply. 

No!u*<imp!iait4*4^ with rule.s. 8 21 
Nonpaynnuit of arr«*arag4‘s, 8 22 
SingU^ rt*covery fur fallun* or refusal Ut snpiily, 8 
27 

SiM*4*ltil contracts, 8 19 

Statutory {SHialty. failure or rt^fusal to supply, 8 
27 

Staiut4>ry provlslona, 

Duty to supply, 119 


Supply to consumers—Continued, 

Statutory provisions—Continued, 

Extension of service, § 20 
Metei*s, § 23 

Withdrawal of service, § 18, p. 643 
Successive recoveries for failure or refusal to 
supply, § 27 

Tampering with meter, § 22 
Termination of contract, § 19; § 18, p. 645 
Terms imposed, § 19 
Territorial limitations, § 19 

Tort liability for refusal or failure to supply, § 26, 
p. 055 

Tri'spass, entry to remove meter, § 24 
Trial of action for failure or refusal to supply, § 
26, p. 657 

Unmetered, discontinuance o-f service, § 22 
Waiver, 

Discontinuance of service, § 22 
Hules respecting deposit, § 21, n. 9 
Withdrawal, 8 18, p. 643 
Surroiulcr, franchise, 8 16 

Tampering with meter, discontiniiance of service, 8 
22 

Taxation, 

(Jas companies, § 4 

Hates and <*h4irges, consideration in fixing, 8 55, 

p. 686 

Telephone linos, liability for injuries to in construc¬ 
tion of work, 8 59, p. 728, n. 36 
TeU'phonIc notice, escape or explosion, sufiiciency of 
notice, 8 42, p. 7;i5, n. 7 
Tein|K)rnry rat(\s, 

Courts, power to fix, § JW, p. 719 
l^uhlle .service commissions, iK)wor to fix, 8 52, p. 
672, u. 35 

Third persons* escape or explosion as result of neg¬ 
ligence, liability, 8 42, p. 734 
Torts, refusal or failure to supply consumer, 8 26, p. 
655 

Transportation company, gas ccmipany as, 8 6 
Tre.'ipass, 

Main acro.ss private land, maintenance of, 8 41 
Meters, entry to remove, 8 24 
Trial, consuim^r’s action for fallun^ or refusal to sup¬ 
ply. 8 2(J. p. t«>7 
Trust <*ompani4% 

Uei^orts, statutory requirement, S 5, p. 61i), n. 
27 

St(K‘k or securities, iH»gulatlng issuaiu't', 8 5, p. 
623 

Turning on or off. liability for lU'gUgence, $ 42, p. 

Ultra viivs act, municipality operating or disposing 
of plant, 8 2 

Uncapped oiKuilngs, Turning on with knowUnlge, U- 
ahllity, 8 42, p. 737, lu 15 

UnnifMerc'd gas, damages as recHiverable for shutting 
off supply, 8 26, p, <158 
Vulnathm, 

Hate hiNiriug. finding as to, 8 52. p. 677, n. 
89 

Hate-imiking purposes, 8 J15, p. 693 

UaU‘s and charge, consideration in fixing, 8 53, 

p. 681 

Varia 4 i<*e. escapt^ or explosion, actions for injuries, 8 
47, IK 744 
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Verdict, escape or explosion, action for injuries, § 
47, p- 755 
Waiver, 

Forfeiture of franchise, right to declare, § 15 
Supply to consumers. 

Discontinuing service, § 22 
Rules respecting deposits, § 21, n. 9 
Waste, public service commission, power to prevent, 
§ 3, p. 623 

Wasting assets, consideration in fixing rate, § 33, 
p. 690 


Wear and tear, deduction for in fixing value for rate 
purposes, § 33, p. 696 
WelsbachTburners, property right, § 49 
Withdrawal of service, statutory provisions, § IS, p. 
643 

Working capital. 

Rate base as including, § Ji3, p. 703 

Rates and charges, apportionment in fixing, § 33, 

p. 681 

Wrongful expenses, consideration in fixing rate, § 
33, p. 684, n. 39 
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Abw^luto. S 2 

Absolat*'^ l•(M•lainty, ovidonoo required to establish, ^ 

d7, p, N71 

A<*f*<*ptanct*. §§ 4. 2U 
Hank <|fpt»sits, § 4S 
Htirdan (»f prcjof, ^ ar>, p. STi!) 

(’ausa iu<»rtis Rift, a(‘c*esslty, {!§ 75, 88 
KvidnuM* of, <17, p. SSO 
Jury <pit*stioii, ^ <l{> 

Vrissuiuptiou of, s (in, p. sno 
Uav(M*atbin prior to, S <»b 
AtM**»ss. ri«bt of by <liaii>r. ofT^K’t. § 20 
Ar(*ouiit books, S 45, p. S25 

Assij:ninf‘Ut, siinb-ionoy of deli wry, § 22, n. 

U 

lialaiaduK of donor's books, % 47 

tusuraneo hrokia*, oiToot of jxift, H 40 
AoUons. r»2 71. pl», S51 805 

<'ausa luovlls j^ifis. 114 121, pp. blS 024 
Admissibility of evldeneo, S fUi, pp, ,S<WJ HfiU 
<’ausa mortis Kifts, Ji 117 

Adoption ai^reoiuent as donation Inter vivos, § 80, n. 
70 

Adverse p«tsse.’<slou, 

tilft of iMTsotial prop4‘rty in, 8 80 
Land giv<'U by parol, ^ 57 
Advit'i*. 

InOnenn* resulting from honest iniviee, effect, § 
84, p, «18 

Xeecvslty of imU^ptaulent ndvi<*e. S 84, p. K14 
Want of independent advice, effect, ? 82. n. 
02 

Alfectioii. intluence t^nlnml by, effect, § 84, p. 818 
AlTtHdionate relations, ndmissibUlty of evUbau^ir, S 00, 
p. HIIS 

A}?i^ of donor, 

KlTeid. « 18 

l*resiimpfioii of Incapacity on proof of <dd ap;<s § 
(L5, p. ,s5{> 

Sttspicioii, Kift hy uKcd iH^rsoii to atteminnt, S 
p, 818 

Liidue indtience, evbhmce of, { 67, p, 887 
At;ent. Prlttciiml ami agent, |M>st 
AHeiiution, witliliulding right from donee, vuliUlty, { 

Amount, r4*strictlims, ft ;$:t 
t'lftisii mortis gift. H (18 
Amphibious iiatnre, gift causa mortis, H 72 
Aiitec(>dent <leUvt*ry, cm»sa mortis gifts, siifllclenc-y, { 
84 

Apprelieitsiou of death, gift cuuku mortis, 5 76 
Assignment, 

itaiik Isstk, lUHH^sslty. I 51 
<*hi»si*s in action, I 45, p. 824 
(*or|K>rnte stock, K 46 

Kiinltiiiile iiHsignment, applicablltty of doctrine, $ 
10 

litsiirant*!* policies, necessity of writing, fi 53 
88aJ.S.-88 


Assignment—Contiiniod, 

ISloiicy ill hands of third person, sufficiency of 
delivery, JS 10 

Itecording assignment of leases, sufficiency of 
delivery, § 22 

Undistributed share in decedent’s estate, writing 
re(iulrocl, § 56 

Assumpsit, recovery back by action of, § 62 
Attorneys, 

Delivery of. 

Assignments of mortgages to mortgagee’s at¬ 
torney, stifficiency, § 45, p. 825, n. 78 
, Caneelletl note to attorney with authority to 

rel(‘aso mortgage, suffiidency, § 47, n. 
87 

Explanation as to contents of assignment, suffi¬ 
ciency as advicHs § 34, p. 814 
Automobiles, 

Mortgage' interest, gift of, § 84, p. 828, n. 57 
lieglstratlon, npncomplianee with statute, effcMd, 
§ 40 

Kesclsslon of gift as against purchaser from done<», 
tl 50. 11. 61 

Sufficiency of evidence to establish gift of, S 67, 
pp. 872, 876 

Bailee, 

Donor rc^tainlng possession as, eftect, $ 26 
Iteclellvery to donor as, effect, § 28 
Bank deposits, $$ 48-52, pp. 880 -8;i8 

Burden of proving gift, § 65, p. 856, n. 72 
f’nu.sn mortis gift, § 00 
Delivery of, 

(’hm4c or draft, § 302 
Puss Iwxdv, K 101 

Method of making gift of savings bank do- 
iwisit, § 1(K> 

Certlft<‘at4»s of deposit, post 
Delivery of, 

(’ertlllcute of deposit, ^ 52 
<nieck. $ 52 

Pass book, § 40; § 50, p. a36: $ 51 
Iloposlt In name of or in trust for doneo, § 
10 

Inctirporenl propm’ty, § 11, n, 07; § 48 
Instrunaiut t»f transfer, necessity, § 11, n. 07 
Joint <kiK»slts, S 50, pp. 8,88-8117 

Acbllng name as tliat of joint depositor, 
effect, ^ 11, m 07 
Presumption of gift, fi (15, p. 856 
Kovt»cat!on, § 60, u. 87 

Sntliclenc'y of evidence to establish gift, § 67, 
p. 875, u. 47 

Keturii of bank liook to enalde donor to draw his 
shares effect, § 45, p. 826 

8uftlc‘kuicy of evidence to establish gift, § 67, pp, 
871, 874 

Savings deposits, § 67, pp. 872, 875, nn. 27, 
47 
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Banks, explanation by teller as to transfer of account, 
sufficiency as independent advice, § 34, p. 814 
Barter distinguished, § 5 

Bigamous wife, sufficiency of evidence to show gift to, 
§ 67, p. 885, n. 21 

Bill of sale, delivery, sufficiency, § 22 
Bills and notes, § 45, p. 822; § 54 

Attorney receiving cancelled note with authority 
to release mortgage, sufficiency of delivery, 
§ 47, n. 37 

Cancellation of note, effect of mistake, § 47, n. 
30 

Causa mortis gifts, § 107 
Checks, post 

Collection, delivery of note for, § 54 
Death of maker, note payable thereafter, effect, 
§ 42, n. 36 

Destruction of notes by donor, effect, § 50, n. 
62 

Direction by payee for cancellation on death, effect 
of retention of note, § 20, n. 87 
Donor’s own note, § 65 

Gift of note without conveyance of security there¬ 
for, § 47 

Incorporeal property, status of note, § 11, n. 07 
Interest, post 

Money given for note and mortgage, nature of 
transaction, § 6, n. 60 

Presumption from possession of negotiable instru¬ 
ments, § 65, p. 855, n. 61 ’ 

Hecall of notes and revocation of gift, § 60, n. 
84 

Redelivery of note to donor, effect, § 45, p. 825 
Reservation by donor of deferred payments on 
purchase note, validity, § 45, p. 822, n. 55 
Signature of vendor’s lien notes after vendor’s 
death, effect, § 45, p. 822, n. 55 
Statute permitting claim by donee against donor’s 
estate based on note without consideration, 
extraterritorial effect, § 9 
Statutory formalities of gift, § 11, n. 97 
Sufficiency of evidence to establish gift, § 67, p, 
877 

Surrender of note to maker, § 47 
Blood relatives, proof re<i.uired to establish gift to, § 
67, p. 883, n. 4 

Bona fide purchasers, rights as against donee, § 44 
Bonds, § 45, pp. 822-826 
Causa mortis gift, § 103 
Negotiable Iwnds, § 54 

Sufficiency of evidence to establish gift, $ (>7, pp. 
873, 876 

Bonus distinguished, § 5 
Books of account. Account books, ante 
Breach of marriage engagement, recovery of gifts, § 
61 

Brother, 

Gift to, fraud or undue influence, § 34, p. 812, 
nn. 9, 17 

Joint cheeking account, § 50, p. 834, n, 3 
Building and loan certificate, sufficiency of evidence to 
establish gift of, § 67, p. 873, n. 39 
Burden of proof, § 65, pp. 854-866 
Causa mortis gift, § 116 

Bui;nlng evidence of indebtedness, evidence of as suffi¬ 
cient to show remission, § 67, p. 874, n. 44 


Business, sufficiency of evidence to establish gift of, § 
67, pp. 872, 876 
Cancellation, 

Aid of courts, § 62 
Evidence of indebtedness, § 47 
Capacity, 

Burden of proof, § 65, p. 859 
Presumption, § 65, p. 850 
Caprice, revocation of gift, § 50 
Cashier’s checks, § 54 
Causa mortis gifts, §§ 72-121, pp. 805-024 
Acceptance, necessity, §§ 75, 88 
Actions involving, 114-121, pp. 018-024 
Admissibility of evidence, § 117 
After-acquired possession as sufficient delivery, § 
84 

Agent, delivery to third person as, § 86 
Amount of gift, limitation, § 03 
Amphibious nature, § 72 
Antecedent delivery, sufficiency, $ 84 
Appi-ehension of death, nec*essity, § 75 
Assignment, chose in action, $ 08 
Bank deposits. 

Delivery of, 

I’heck or draft, § 102 
Pass book, $ 101 
Method of making gift, § 00 
Bills of exchange, method of making gift, § 08 
Birth of child, revocation of gift by, § 112 
Bonds, method of making gift, § 103 
Burden of proof, $ 116 
C’ertificatc of deposit, 

Delivery of as sufficient, § 100 
Method of making gift, § 09 
Checks, 

Delivery of, § 102 
Stihjcct of gift, § 106 

Chose in action, method of making gift, § 08 
C’ircumstantial evidence, $ 118, p. 022 
Civil law, delivery as essential, S 81 
Competency of donor, $ 76 
<’<)mj)lete execution as essential, 79 
Conditional gift, § 94 
Conlldentlal relationship. 

Effect, H 92 

Presumption of undue influence, 117 
Conflict of laws, § 74 
Consideration, ncfo.sslty, 5 75 
Constrtictive delivery, suflk'iency, $ 8.3 
Continuing po.ssossion as sufficient. S 84 
(’x>ntract, rcstunhlance to, S 72 
Corporate st(M*k, method of making gift, $ 104 
CoxTOliroration of donee, mH*essity, S 118, p. 023 
Ore<litoi*s, operation and effect as against, S 07 
Death, 

Expectation of as essfuitial, $ 78 
Nec*essity of, § 80 
Debt, 

Due from donee to donor, method of making 
gift. § 105 

Stipulation requiring payment of as affect¬ 
ing, « 04 
Deed of gift, § 85 
Definition. ^ 72 
Delivery, i>ost 
Distinctions, S 73 

Distinguished from gifts inter vivos, § 4 
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Causa mortis ffifta—Oontinned, 

tostiniony of as sufficient to establish 
gift, H 118, p. n2;i 
Ihuior, 

(’oinppt(uicy, § 70 
Death of as essential, § SO 
Itevoration i»y act of, 108 
Draft, 

D<*liv<u-y of, {I 102 
Method of making gift, 08 
KstaldislniHUit, nietho<I of, § 114 
KvideiK’e, 

Admissibility, § 117 

Wi‘I«lit and sufficiency, § 118, pp. 020-023 
Kx(»cutlon. complete execution as es.sential, $ 70 
Kx4*('utors and administrators, recovery of sift 
for purpose of paying? <lel)t, § fl7 
Kxecutory oidi^cation, niefliod of making gift, ^ 

m\ 

Kxpectation of death, mvesslty, S 78 
Kxtremls, re<iuireim‘nt that donor Iw in, § 78 
Fear of impending (ieath as ess<»ntial, § 75, n. 40 
Findings, S 121 
Form, Sit 75 07, pp. 807 4111 
Free<lom of will, mss^sslty, § 75 
Funeral eX|H‘ns«‘s, sfiptilatlon requiring payment 
of as afTeeting, g 04 

CetuTal apprel«‘uslon of <h‘ath as sufficient, § 78 
(foverning law, §74 
Heirs, pow«‘r to revoke, g 108 
Impending luuil, appreheimlon of death from as 
essential, g 75 

Inchoate elmrueter of title during lifetime of 
<loitor, g 05 

Indorsement of chose In action, g fl8 
Inference of lnteiitl<m to make gift, g 77 
Instru<*tions, acthms to <*stid»lish gift, g 120 
Insnninee jKJlb4«»s, metimd of making gift, § 1)8 
Intent, g 77 

Klement of. g 75 
Jury question, g 110 
Fieadiug in action to establish, g 115 
!tev»»catlnn. g 108 
Jury tph*sthi!is, g IIS) 

Keys. 

Handing over as .Millbdent delivery, g 83 
Iteceipt of as ac«'eptan<*e, g K8 
Law «pH‘>*^ti*‘»s, actions to establish gift, g 13D 
T*<*gacj' distinguisited, g 73 

IJfidlme of ilonor, delivery <lurlng as essential, 
g H7 

box, delivery «f as suificUmt, g 83 
Manual delivery as siitficleut, g 82 
Mental capacity of ilonor, g TO 
Jury ipiestion, g 110 

Methml of making particular gifts, gg 08-107, pp. 

on Ilia 

Morfgagi*s, nietlusl of making gift, g 103 
Motive. adinlsslblUty of evbbmce as to, g 117 
Negotiable fmiHT, g 107 
Note, inetlsHl of making gift, g 08 
Numlier of witnesses rtspdred to estaddlsli. g 118, 
p. 02.3 

Operation and effwt, gg 00, 07 
Oral donation, g 75 

Particular gifts, fg 08-107, pp. 011-010 
Parties, oiiemtlon and elToct of gift, g 06 


Causa mortis gifts—Continued, 

Pass hook, delivery of, § 101 
Personal property, 

Doctrine as limited to, § 90 
Real estate converted into, § 01 
Physical delivery as essential, § 82 
Pleading, § 115 

Postal savings certificate, § 98 
Preponderance of evidence, establishment by, g 
118, p. 921 
Presumptions, § 116 

Prinia facie case, establishment of, § 116 

Property siibje<*t to gift, §§ 00 , 01 

Public policy, g 02 

Qualified gift, § 94 

Questions of law and fact, § 110 

Real estate, g 00 

Roa.sonable doubt, evidence required to establish 
gift beyond, g 118, 7 ). .020 

Rohrtives, testimony of a.s sufficient to establish 
gift, § 118, p. .023 
Re<iuisitGs, gg 75-OT, pp. 807-011 
Retention of possession by donor, effect, § 82 
Revocation, post 

Safe deposit box, delivery of key, g 83 
Safekeeping, return for as affecting validity, g 
82, n. 0 

Sale distinguished, g 73 
Savings bank deiiosits, § 100 
Soldiers, § 78 
Sotirce of doctrine, g 72 

Statutory provisions, method of establishing gift,. 
gn4 

SubscKiuont will, revwation of gift by, § 113 
Siil<4de, gift in contemplation of, § 78 
Symlvdic delivery, 

(Corporate stock, g 104 

Suffic4en<*y» § ^ 

Testamentary nature, g 72 
Thlnl persons. 

A<»ceptuncc‘ by, § 88 
Delivery to as s\ifii<*lent, § 8 G 
Time for delivery, g 87 
Title, 

Time of passing, g 05 
Vesting of, g SK) 

Trust 4 M\ dellvt?ry to thlnl pc^rson as, § 86 
Undue Infhience, presumption of, g 116 
Vague apprehensb>n of death as sufficient, g W, 
Validity, gg 02, 03 

Vfwdlct, action to establish gift, § 121 
Warranty of title by donor, § 96 
Writing as e.ssentlal, g 75 
Written tntnsfer, delivery by. g 85 
rertnlnty, subject matter of gift, g 30 
(Vrtillcates, 

Sto<*k certlflciit 4 >s, g 46 
Unlwated land ct^rtlficatos, g 45, p. 823 
Uertlfi<‘at 4 ‘H of deposit, g 45, p. 823 
i'ausu mortis gift, g 00 
Delivery, g 100 
Dellv<Ty, gift of, 

Dep<»slt In name of donee, g 40 
Fund, g 52 

Payable to father or daughter, delivery to daugh¬ 
ter, effect, g 50, p. 834, n, 3 
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Causa mortis gifts—Continued, 

Return for renewal or safekeeping, effect, § 45, 
pp. 825-826 

Sufficiency of evidence to establish gift, § 67, pp. 
872, 875, nn. 27, 47 
Change of, 

Beneficiary, retention of power by donor, effect, 
8 14 

Mind, by donor, effect, § 40 

Chattel mortgages, gift of mortgage interest, § 45, p. 

823, n. 57 
Chattels, 

Law of situs as governing, § 0, n. 88 
Sufficiency of evidence to establish gift of, § 67, 
pp. 872, 876 

Checks, 

Acceptance by drawee. 

Donor’s own check, effect, § 65 
Gift as complete, § 26, n. 35 
Blank check of donor, 

Completion by bank, % 55, n. 16 
Delivery as constructive delivery of check¬ 
ing account, § 52 
Cashier’s checks, § 64 

Cashing check given to buy home, effect, § 41, 
n. 21 

Causa mortis gift, 

Delivery, § 102 
Donor’s own check, § 106 
Certification, donor’s own check, completion of 
gift, § 55 

Corporeal property, § 11, n. 97 
Death of drawer, revocation of gift, § 60 
Delivery, gift of deposit, § 52 
Deposit of money in donee’s account and check¬ 
ing out thereof by donee, § 49 
Donor’s own check, § 65 

Indorsement and delivery, presumption arising 
from, 8 65, p. 855 

Joint account subject to check of either party, 
effect, 8 60, p. 836, n. 22 
Payment to donee, 

Confirmation of gift of deposit, § 52 
Donor’s own check, completion of gift, 8 65 
Revocation of gift, 8 60 
Stopping payment, revocation of gift, § 60 
Sufficiency of evidence to establish gift, 8 67, pp. 
872, 875, nn. 27, 47 

Transfer of savings account, applicability of rule 
requiring presentation of checks before draw¬ 
er’s death, 8 48 
Child. Parent and child, post 
Choses in action, 8 31; § 45, pp. 822-826 
Causa mortis gift, § 08 

Christmas presents, recovery of gifts to fiancde, § 61 
Church, sufficiency of evidence to show gift to, § 67, 
p. 886, n. 22 

Circumstantial evidence, 8 67, p. 877 
Causa mortis gift, § 118, p. 922 
Delivery, § 67, p, 880 
Fraud, 8 67, p. 887 
Undue Influence, 8 67, p. 887 
Civil law, causa mortis gift, delivery as essential, 
8 81 

Classification, § 2 

SJsewioii, as to, 8 67, p. 870, n. 78 

on evid^pe, instructions, 8 70 


Common law, gift causa mortis, 8 72 
Competency. Mental capacity, post. 

Complete execution. 

Causa mortis gift, 8 79 
Necessity, § 16 

Concealment of facts by donee, fraud, 8 34, p. 812 
Conclusiveness, evidence required to bo <*on(‘lusive, § 
67, p. 870 
Concubine, 

Sufficiency of evidence to show gift to, § 67, p. 
885, n. 21 

Undue influence, presumption as to gift to para¬ 
mour, 8 65, p. 865 
Validity of gift to, 8 32, n. 96 
Conditional gifts, 8 § 36-39, pp. 815-818; 8 41 
Burden of proof, § 65, p. S5S 
Pleading, 8 64, n. 40 
Revocation, 8 61 

Sufficiency of evidence to e.stablish, § 67, p. 874 
Conditions, causa mortis gift, §8 72, 94 
Confession and avoidance, gift set up in answer by 
way of, burden of proof, 8 65, p. 83S 
Confidential relationship, § 34, p. SI3 

Acquiescence of donor preventing avoidance of 
gift, § 58 

Causa mortis gifts, 8 02 
Presumption, 8 116 

Evidence required to establish as affected by, 8 67, 
p. 883 

Maker and payee of note, delivery of note to 
maker, effect, 8 47 

Presumption of gift as arising from, 8 65, p. S<K), 
n. 5 

Undue influence, presumption of, 8 65. p. 862 
Confirmation, defective donation, effet't, 8 11, n. 97 
Conflict of laws, gift causa mortis, 8 74 
Consent, rescission or modification of gift, § 59 
Consideration, § 1 

Causa mortis gift, necessity, § 75 
l^romi.se to make gift, § 10 
Constructive delivery. 

Bank deposits, 8 48 
Causa mortis gift, g 83 
Choses in action. § 45, p. 824, n. 67 
Dominion and control, nw^sslty of divesting, 8 20, 
n. 84 

Sufficiency, § 22 

Constructive fraud, confidential or fiduciary relations, 
§ 34, p. 813 

Consummated gift, recovery, § 62 
Contemplation of marriagt*. Marriage, genpraily, 
post 

Contemporaneous facts, admisKihillty of evld<*nct‘ on 
question of intent, 8 <> 6 , p, 868 
Contracts, 

Capacity to contract, test of mmpetency of <lonor, 
8 13 

(’ausa mortis gifts ns rosemiiling, 8 72 
Changing gift into, right of donor, { 50 
Nature of gifts, 8 1 

Right to repudiate, 8 ubje<*t matter of gift, 8 30 
Contributions, solicitation for certain puiiawe, condi¬ 
tional gifts, 8 36 

Control. Dominion and control, post 
Conversion, pleading gift in defense to action for, § 
64 

Convincing evidence, necessity, $ 67, p, 869 
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Corporate stock, § 40 

<*ansa mortis p:ift, § 104 
Iiistruxiioiit of transfer, necessity, § 11 
Sutncifuify of evidence to establish gift, § 67, pp. 
S7:i, 877 

C-orrolwration, causa mortis gift, necessity, § 118, 
p. 023 

Counterclaim, action to re(*ovcr engagement ring, § 

04 

Credil)ility of witnesses, jury question, § CO 
Creditors, 

Dom»c, control over donotVs right to refuse gift, § 
21 > 

Donor, 

Coiuiition for payment by donee, validity, 

§ :m\ 

Itetention of possession, suspicion of fraird, 
i 20 

Ilight to suhj(‘ct prop(‘rty to claims, § 43 
Van<lity of gift. K 4 

K!qu{tai>le life estabs doiMH^’s interest immune 
fnun <‘laims, § 30. n. 70 
frift of debt due from donee, § 47 
Uequest to debtor to pay doiu*f*, suHicitmcy of de¬ 
livery, § 43, p, 823 

Oustodlan, chose In action, order to deliver to doiu'e, 
sulll<4cncy. ii 43, p. 823 
T)i*nth, 

Il<*ni4lclury of luink deposit dying Iwfore depr>sitor, 
efre<4, $ 40 
Causa mortis gifts. 

Apprehension of, S 72, n. 24 
NiKH'sslty, i 78 

N<wssity of tleath of donor, 8 80 
Creditor, agrt'cment for extlngtiishment of <lebt by, 

« 47 
r>one<s 

(*onflitlfm making gift defeasible If donee dies 
b«*fore donor, 8 ^ 

Kitgag(*nient ring re<*overable, 8 Ot 
Ikjiior, 

Hank d<»|sislt not ptiyable to doncH* until after, 
validity of gift, 8 48 

Gift Inter vivos to take eff^'ct tiienmft(*r. va- 
milty. 8 42 

Joint bank deiKwlt, enjoynnmt isJstjKxned until 
after, | 30, p, 8JM) 

NiHn»sslty itf dellv4»ry prior to, 8 27 

required where gift ass<»rt<Hl after, 8 
67, p. H88 

Uev4S'iUl<»ii 4if gift. 8 30 
rnexec'utiKl gift, 8 dtl 

Snlelde shortly aft€‘r gift of bonds, effect, 
I 43. p. 823 

Vendor, signing of vendor's lk‘n notes thereafter, 
efTi'^-t. 8 43. in 822. n. 35 
Dehts. 8 47 

Til lisa mortis gifts, 

Debt dtie frtan 1105 
Stipulation requiring payment of. 8 04 
f'hanging gift into, right of donor, 8 30 
Remlssioit. sulHcleney of evldeiwH' to show hy 
way of gift, I 07, rv* W4, 877. n. 44 
Deet*denta' cmtateK, 

Agreement between reeWimry legatees for dt*- 
Heery of tesUtor’s deeds as cf>nstltutlng re- 
ecK*able mengtrandum to make gift, I tk). xi. 
83 


Decedents’ estates—Continued, 

Executoi*s and administrators, post 
Heirs, post 

Legacy or distributive share, gift of, 8 56 
Statute permitting claim by donee, extraterritorial 
effect, § 0 

Sufficiency of evidence to establish gift of inter¬ 
est in, § 67, pp. 873, 876 

Deeds, 

(’ausa mortis gift by, § 85 
Deed of gift, 

See, also, Written instruments, generally, 
post 

Delivei*y, sufficiency, 8 22 

Destni<*tion by donor obtaining possession 
thcr€K>f before recording, effect, § 59 
Effect as against third i>ersons, § 43 
Registration, necessity, § 11 
Rosonmtion of right to revoke, effect, § 30, 
n. 06 

Direction for iwording, effect as regards de- 
liveiT, 8 10, n. 62 

Intent to make gift, necessity, 8 15, p. 702, n. 21 
Defeasau<*e, sulllciency of evidence to show gift sub- 
jcK't to, 8 (>7. p. 874 

Detlniteness, subject matter of gift, § 30 
Definitions, 8 1 

f’ausa mortis gifts, 8 72 
Donatio causa mortis, 8 72 
Inter vivos, 8 3 
Undue infhumce, 8 34, p. 812 
Degree of proof, establishment of gift, 8 57, p. 871 
D(dlvery, 88 17-28, pp. 704-807 

Admissibility of evidence to prove, 8 66, p. 866, 
n. 40 

Agr(*eiuent for future delivery, effect, § 16 
Hank deposits, 88 48-52, pp. 830-838 
Hurden of i)n>of, 8 1»3, p. 860 
Causa mortis gifts. 88 80-87, pp. 001-007 
After-acquire<l possc^ssion, 8 84 
Alio Intuitu, 8 84 

Ante(H»(ient. dedivery as sufficient, § 84 

Hunk deijosits, 8 09 

Certni<*ate of deposit, 8 100 

Check. 8 102 

<?hc»ses in action, 8 08 

<’ivil law, 8 81 

(Complete delivery as esstmtial, 8 S2 
Constru<‘tlve deHv<*ry, 8 83 
Continuing jjossession as sufficient, § 84 
(’orporato stock, 8 104 

Dcqiosit In trust for aafekiK'piug as, § 82, n. 
,03 

Draft, 8 102 

Intention of piissing title, 8 82 
Jury <p«*stlon, 8 HO 
Keys, 8 83 

Manual dellvery^S 82 

Nec»t*sslty, 8 81 

Ni^gotlable isiper, 8 107 

Partial delivery as saffi<*lent, 8 81 

Physical delivery as esstmthil, 8 82 

Posst'sslou for business purpose as, § 84 

Ut^teiition of possession, 8 82 

rtuffieiimey, 8 82 

t^ymlKxlU'ul delivery, 8 83 

Test of sutlhdency, 8 82, n. 93 

Third persoms, $ 86 
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Delivery—Continued, 

Causa mortis gifts—Continued, 

Time for, § 87 
Written transfer, § 85 

Checks, presumption arising fi’om, § 65, p. 855 
Choses in action, § 45, p. 823 
Circumstantial evidence, § 67, p. 880 
Constructive delivery, ante 
Corporate stock, § 46 

Deed of gift, effect as against prior undelivered 
deed, § 43 

Effect, absence of declarations of intent, § 15, p. 
792,11. 30 

Estoppel to deny, § 18, p. 797 
Evidence, sufficiency, § 67, p. 879 
Family members occupying common residence, § 
23 

Finding of absolute gift as implying, § 71 
Gift to one for delivery to another, § 2 
Inadvertence, effect, § 15, p. 792 
Indorsement of payments on written obligations, 
§ 47 

Insurance policies, sufficiency, § 53 
Jury question, § 69 
Keys, post 

Manual delivery, necessity, § 21 
Mistake, effect, § 15, p. 792 
Necessity, §§ 4,16,18 
Negotiable instruments, § 54 
Presumption of, § 65, p. 850 

Intention arising from, § 65, p. 855 
Prima facie evidence, § 67, p. 880, n. 81 
Principal and agent, post 
Property in possession of, 

Donee, § 24 
Third person, § 19 
Redelivery to donor, effect, post 
Retention of possession by donor, effect, S 26 
Revocation of gift prior to, § 60 
Savings bank book, necessity, § 48, n. 55 
Sufficiency in general, § 19 
Surrender of dominion and control, § 20 
Symbolic xielivery, post 
Third person, delivery to, § 25 
Time, § 27 
Tnistee, post 

Unconsciousness of donor, effect, § 13 
Delusions, donor, effect, § 13 
Deposits, 

Assignment of money in hands of third person, 
sufficiency of delivery, § 19 
Bank deposits, ante 
Certificates of deposit, ante 
Trusts or gifts as established by, 8 8 , n. 79 
Destruction by donor of. 

Deed of gift, effect, § 50 
Evidence of indebtedness, § 47 
Notes, effect, § 59, n. 62 
Disease, donor, effect, § 13 
Distinctions, §8 4r-8, PP- 782-786 
Causa mortis, §8 4, 73 
Dividends, 

Insurance policy, right of donee to, § 53 
Reservation by donor. 

Effect, 8 46 
Validity, 8 38 


Doctor and patient, presumption of undue influence, § 
65, p. 862, n. 27 

Documentary evidence, admissibility, § 6 (>, p. 869 
Dominion and control, 

Acceptance as evidenced by exercise of by donee, 

§ 29 

Admissibility of evidence as to (ontrol of subjec't 
matter, § 66 , p. 869 

Death of donor as time of vesting in donee, valid¬ 
ity as gift inter vivos, § 42 
Retention by donor, effect, § J18 
Corporate stock, § 46 

Revocation, right of donor before divesting of, 

§ 60 

Savings account, acquisition by donee, necessHy, 

§ 48, n. r>6 

Surrender, necessity, §§ 4, 20 
Donatio causa mortis. 

Causa mortis, gifts, ante 
Defined, § 72 

Donation distinguished, § 5 

Donative capacity, sufficiency of evidence to show, 

§ 67, p. 882 
Donee, § 1 

Inter vivos gifts, § 14 
Donor, § 1 

Causa mortis gifts, 

CompotciKy, 8 76 
Deatli of as essential, § 89 
Revocation by act of, § 108 
Competency, 8 13 
Creditors, ante 
Drafts, causa mortis gift, 

Delivery, § 102 
Draft of donor, § 106 

Drunkenness, evidence as showing mental incoin- 
peteiicy, 8 67, p, 882, n. 98 
Duress, § 34, pp. S11-S15 
Educational institutions, 

Mutual promises to make gifts, enfor<*ement, 5 16 
Bufficlency of cvidouco to show gift to, § 67, p. 
886 , n. 22 

EffcK’t. Operation and effe<?t, i>ost 
Employees, group life insura 2 U*e, § 5.% n. 67 
Encumbered property, effect, 9 40 
Enforcement, 8 32 

Executed gift 8 62 
Pleading In action for, 8 64 
Engaged persons. Fiamt^e, jwst 
Engagement ring. Fiaiu-^o, post 
Enjoyment, 

Future, validity of gift of present right to, 8 41’ 
Joint bank deposit, postponement until death of 
depositor, effect, 8 60, p. 836 
Reservation by donor, vall<iity, 8 38 
Envelopes, placing instruments or zuoney In, suffi¬ 
ciency, § 39, n. 62; § 45, p. 825 
Equital)le interests, 8 30, n. 71 

Reversion, property in as subject to gift, 8 30 
Equitable title, 

Passing, effect of gift, 8 40, n. 99 
Transfer as effectuating gift, 9 39 
Eiiuity, 

Compelling transfer of corporate stock, 8 46 
ComiJonsation for improvements by donee of land^. 

given by parol, 8 57 
Relief in, 8 62 
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Kquity—Continued, 

Settinj? aside Rifts, § 32 
Validation in, § 10 

Escrow hoI<ier, delivery of assignment of stock, ef¬ 
fect, § 40. n, 17 
Essential elenanits, § 30 
Estahlisliinent, 

Hnnlen of proof, § 05, p. 858 
Pleading in a<*tion for, § 04 

PreponderaiK'c of evidence as ossonttal, § 07, p. 
S71 

Sufficiency of evidence, § 07, pp. 8r>i)-4?91 
EstopiKd to, 

Assert title to land given by parol, § 57 
t.'laini gift, elTe<*t of donee’s surrendering prop¬ 
erty to administrator, § 40, n, 9i) 

Peny, 

Delivery, S IS, p, 707 
Gift, 

Donor's own note, 8 55 
Mother Indorsing notes for delivery to 
daughters on death. $ 65, n. S7 

Evidence, 

Admissibility, 8 00, pp, 800 SOO 
Causa mortis gift, 8 117 
Circnm.stantinl evi<len<'e, ante 
Weight and sufficiency, 8 07, pp. 800-801 
Causa mortis gift, 8 lb^» PP- 0*^6-0-5 
Executed gift, enforemnent by nctlfm. 8 02 
Exetmtlon, <*ausa mortis gift, completo exe<*ution as 
essential, 8 70 

Executors and administrators, 

Bank account, right of administratrix and sole 
lieir to make gift of, 8 -W, n. 51 
Bank lamk phuNMl by donee In .safety <U‘poslt box 
ac<*essllite to co-exe<Mitor, ettect, 8 *19 
rnusa mortis gifts, r<M*ov 4 ‘ry, 8 97 
Kxihmis 4 »s of testatrix* sb-kness. transfer to execu¬ 
trix to pay. 8 8 . n, 81 

Olff to donee. **her heirs, ex<^'ntora, adminl.stra- 
tors fir assigns,*’ effts*!. 8 *10 
.lewelry, alleged gift to executrix. 8 30, n. 05 
i’aymmit tu third istsou of property l>elonglng to 
iHMitdlclnry under will. effi*et, 8 00 
IhHlellvery to <lon<ir*s ex«*cutor, elTtn't, 8 59 
Ueviicathm of <l<*e«sient‘H gift inter vivos. 8 59 
Setting aside gift, party to acfhm for, 8 0«'l 
StiM’k <t*rtlllcat4*H, right of administratrix and sole 
ht*lr l 4 $ make gift of, 8 40, n, 1)1 
Snrr 4 Ui<h*r of pnnaTly to by donots estopiad to 
claim gift, 8 49, ii. 99 
Kxe4*iit4>ry. 

Clft, 4*iiformii4*m, 8 92 

imilgathiii, causa nmrtls gift of. 8 BHl 
KxiSH*tatloti 4>f <l 4 ‘ath. <‘ausu nmrtls gift, 8 78 
Kxpr 4 wslon 4if iddnhm, lust rind Ions, 8 79 
ExtratersUorlal effis't, state statutiv, 8 9 
Extremis, 4 ‘aiisa iiw^rtls gift, 8 78 
family relationship. 

Ihdlvery ls»tw 4 H*« persims li'sbling t 4 ig 4 »th 4 *r. 8 23 
Prtviimiitlon of frand or iiialue lnlluen<-<», 8 05. 
p. 805 

Hale or gift, determliiliig nature of transaethiii, 
8 7 

Kear of diuith, gift causa niontls, { 75, n. 40 


Pianede, 

Engagement ring, 

Counterclaim in action to recover, § 64 
Recovery, § 01 

Sufficiency of evidence to estaldisli gift of, 

§ 07, p. 883, n. 2 
Gift of all of donor’s property, 

Undue influence, § 34, p. 812, n, 16 
Want of independent advice, § 34, p. 815, n. 
55 

Recovery of gifts to, § 61 
Revocation of gift to, § 59, n. 81 
Hnfficiency of evidence to show gift to, § 67, p. 
886 , n. 21 

Fiduciary relationship, 8 34, p. 813 

See, also, C^mfidential relationship, ante 
Sufficiency of evidence to establish gift to per¬ 
son in, 8 07, p. 884 

Financial condition, admissibility of evidence, § 00, 
p. 808, n. 71 

Findings, actions involving, 8 71 
<’ansa mortis gifts, 8 121 
Foi*gotten gift, revocation of, 8 02 , n. 16 
Form, causa mortis gifts, 88 75-97, pp. 807-911 
Fraud, § 34, pp. 811-815 

<’lrcumstantial evidence, 8 67, p. 887 

Donee, acquiosctmcc by donor, ratifleation, § 58 

Donor’s vendor, rlglits of donee, § 43 

Jury (piestion, 8 69 

Marriage promise. 

Presumption as to, 8 65, p. 864, n, 63 
Recovery of engagement ring, § 01 
Presumption of, 8 65, p. 861 
S(‘tting aside gift obtained by, 8 02 
Parties to action, 8 6,3 
Plca<Ung, 8 64 

Sufll<*leii<*y of evidence to show, 8 67, p. 880 

Freedom of will, 

C’au.sa mortis gifts, 8 75 

Sufficiency of evidence^ to establish, § 07, p. 878 
Friendly ndatlons, admissibility (»f evlden<*e, § 66 , p. 
808 

Fiuw^ral exp^mscs, <*onditiou, etc., for payimmt by 
dom*e. 

(’ausa mortis gifts, 8 91 
Tnt 4 ‘r vivos gifts, 8 8 , n. SO 
Validity. 8 39 

Futures gift to take elT<M*t in, 

Right to r(»voke, 8 00. «. R2 
Validity, 88 41, 42 
General <hmlal, proof under, 8 04 
’’Give,” Implication of gift, 8 1 
<5overulng law, § 9 

(’ansa mortis gifts, § 74 
Gfrants, <Il.stinguishetl, 8 5 
Gratuities, distinguished, § 5 

Group life Insurance, gift of certlll<*ates, 8 53, n. 67 
Habitual <iruiiUards, pre.stimptions, capacity to make 
gift, 8 05. p. 859. 11 , m 

Health, umlue luflue«<*e, evidence of, 8 <17, p. 887 
Heirs, 

Bank ammiit, right of administratrix and sole 
heir to makc^ gift of, 8 48, n. 51 
Oausa mortis gifts rt?vocatlon by, 8 198 
<aft to donee, “her hidrs,” etc., effect, { 40 
luheritam^^ of rights in |)rop<‘rty without right 
to make gift thereof, 8 30 
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Heirs—Continued, 

Preference as between collateral heirs, validity, 
§ 32, n. 94 

Revocation of decedent’s gift inter vivos, § 59 
Setting aside, parties to action for, § 63 
Share of estate, gift of, § 56 
Stock certificates, right of administratrix and 
sole heir to make gift of, § 46, n. 91 
Husband and wife, 

Bank deposits in name of depositor and person 
other than wife, presumptions, § 50, p. 836 
Bonds sealed in envelope marked as gift to hus¬ 
band, § 19, n. 62 
Concubine, ante 
Invalidity of marriage. 

Concealment of facts, § 34, p. 812, n. 20 
Effect on conveyance to as tenants by en¬ 
tireties, § 15, p. 792, n. 26 
Life insurance policy of husband, gift to person 
other than wife, § 53, n. 157 
Memorandum of gift of land to, effect, § 57, n. 26 
Payment of money, presumption arising, § 65, p. 
855 

Presumptions, relationship as creating, § 65, p. 
860 

Vendor’s lien notes claimed by wife, signature by 
purchaser after vendor’s death, § 45, p. 822, 
n. 55 

Widow’s gift to pay debts of husband, validity, 
§ 32, n. 88 
Illicit relations, 

Concubine, ante 
Effect, § 32 

Immovable property, instrument as means of gift, 
necessity, § 11 

Impending peril, apprehension of death from, § 75 
Imperfect gift, enforcement, § 62 
Imposition of conditions before perfection of gift, § 
60 

Improvements, 

Admissibility of evidence as to, § 66 , p. 860 
Donee improving land given by parol, offoot, § 57 
Making of as showing gift of land, f 67, p. 800 
Improvidence, effect, § 32 
Incapacity, burden of proof, § 65, p. 850 
Income, 

Bonds, reservation by donor, validity, 8 45, p. 822, 
n. 56 

Corporate stock, reservation by donor, effect, § 

Joint bank deposit, retention by donor, effect, § 
50, p. 836 

Land, effect of gift, § 40 

Life tenant making gift 6 f nnaccrued income, va¬ 
lidity, § 41 

Reservation of life income, validity, S 38 
Incorporeal property, § 30 
Bank deposits, § *18 
Statutory formalities, § 11 
Increase of property, subject matter of gift, § 30 
Independent advice, fraud or undue influence, pre¬ 
sumption as overcome by showing, § 65, p. 865 
Indorsanent, 

€aasa mortis gifts, chose in action, 8 98 
16 :^) ', Checks, presumption arising, § 65, p. 855 
Negotiable notes, effect, § 54 


In esse, 

Donee, necessity, § 14 
Subject matter, necessity, §§ 4, 30 
Inferences, causa mortis gift, intention to make, §' 
77 

Infirmity, donor, confidential relation with donee, § 34, 
p. 814, n. 48 

Injunction, restraining act defeating purpose of gift, 
§ 62 

Injustice, effect, § 32 
Instructions, actions involving, 8 70 
Cansa mortis gift, § 120 

Insurance broker, gift of account hooks, effect, § 40 
Insurance policies, § 53 

Sufliciency of evidence to estaldish gift, 8 67, pp. 
873, 876 
Intent, § 4 

Admissibility of evidence as to, § 60, p. 807 

Bank deposits, 8 48 

Carrying into effect, necessity, § 16 

Causa mortis gifts, ante 

Conditional or absolute gift, 8 37 

Evidence of, 8 67, p. 87!) 

Finding of absolute gift as implying, § 71 

Forgiveness of debt, 8 47 

Inter vivos, 8 15, i)p. 790-703 

Joint bank deposit, § 50, pp. 8f34, 835 

Jury question, § 60 

Loan or gift, § 6 

JMental weakness, effect, 8 13, n. 14 
SuffieiGiicy of evidence to ostniilish gift of, 8 67,. 
p. S73 

Interest, 

Certificates of deposit, reservation by donor, effect* 
§ 52 
Notes, 

Collection by donor, return of note for purpose 
of, effect, 8 45, p. 825 

Payment of intort^st on donor’s own note, es- 
topiKd, 8 o5 

Reservation by donor, effect, 8 ^<3. n. 87; 8 54 
Oldigntion to pay, in<‘onsi.stency with gift, 8 
6 

R(wervntion of right to interest on debt forgiven, 
effcK't, 8 47 

Inter vivos, 88 3-71, pp. 781-805 
Issues, actions involving, f 64 
Jewelry, 

Engagement ring. FlanciV, ante 
Sufliciency of eviden<»e to establish gift, S 67, pp. 
872, 876 

Joint, 

Brokerage account, presumption from creation of, 
8 05, p, 855,21.59 

Custody, donor and donee, eff«*ct as negativing 
gift, 8 20, n, 87 

Deposits in bank. Bank <le|K>.sits, ante 
Gifts, inference as to equality of shares, { 40 
Jury questions. 

Causa mortis gift, 8 1^0 
Issue of gift, 8 69 
Keys, 

Causa mortis gifts, receipt of as acceptance, 8 88 
Delivery, 

Corporate stock, delivery of key giving access, 
8 46, nn. 6, 92 
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Keys— Contiiiiiocl, 

" Delivery—^^'ontinued, 

SulIi<*U‘iicy, S 1!12; § 45, p. 824, n. 72 
(’juisa mortis pift, § 83 

Ketentioii by donor of kvy to safety deposit box 
of donei* of stock, effc^et, § 40 
Kindness, inllnen<-e ^^ained by, § ;i4, p. 813 
Knowled.ece by donee, iiee(*ssity, § 20 
Kami. Parol jrift; Keal property; itents, post 
Law «:f»v(‘rninj;, S 0 

(’ansa mortis sifts, § 74 
Law <im*stions, 

Pansa mortis sifLs S 110 
Determination i\( what eonstitntew sift, S CO 
Leasehold, sidhcieney of evldcmec to establish gift, § 
C7, p. S73 
Legacies, |i 50 

Pausa mortis gifts dl.stlngnlshed, 5 73 
Letter <h‘livered to alleged donee directing third per¬ 
son to pay money after writer’s death, § 55 
Liens, 

Done** making Improvements on land given by 
parol, 8 57 

SnbsfHpient eneinnbraneers, rights as against 
tloiiiK*, 8 44 

Life luaudits, ndentiou by <lonor of bank deposit, ef¬ 
fect. 8 4S 
liife fstates, 

Ponveyaue<* to life tenant with power to dlspo,se 
of or consume* consistency with gift of re¬ 
nin imler, 8 41 

Iteservatlon hy lioiior, effect, § 38 
Uestrlctlons pii‘ventlng don<*e\s Inton^st in ecpii- 
tal>h» life «»state from h<4ng .subjectc<l to 
claims of creditors, 8 30, n. 70 
H«ll1cl4*ii<'y of evidence to estuhllsh gift, 8 07, p. 
K7« 

Life income, joint hank deposit, reservation hy xlonor, 
effcid. 8 oii» p. 

Life iitsitram*(* policies, 8 53 

Law govertting validity of couveyaiUH*, 8 
II. ss 

Life Interest, rt»serviitlon by donor, validity, § 38 
Literary property, gift of royalty, 8 45, p. 824, n. 
Td 

Loans dlstiiignlsiied, R C 
Lock iHis, cansa mortis gifts, ilelivery, R 83 
Male paramour, sulllclency i>f evidence to establish 
gift t4i. R n", 8Stl, n. 21 
Mantml delivery, 

Pausa mortis gifts, sntliidoncy, R 82 
Ntss*HsIty, R 21 

Manual gift, dellnltloii, 11, n. 1 
Marriagis 

<#lft isimlltlomsl <»n, sufllcleiicy of ovldenco, 8 
p. 874, It. 45 

Gift in contemplation of, 

Unrdcii of f»r<Hif, 8 d5, p. 850 

lUHsivery, I hi 

Ilusimnd and wife, generfiity, ante 
Promise of, fraud, bunbMi of proof, | p. 8<14, n, 
33 

Muster and servant, undue influence, pn*sitmptlon, 8 
85, p. 8115 

Melaiichonn, caiisa mortla gift, suicide, 8 T8 
Mcmburahlp In exchange, anfflclency of evidence to es¬ 
tablish gift of, 167, p# 878 


Memorandum, 

Agreement between residuary legatees for de¬ 
livery of testator’s deeds as constituting 
revocable memorandum to make gift, § 60, n. 
83 

Evidencing intent to make future gift, effect, § 
41, n. 22 

Mental capacity, § 13 

Causa mortis gift, § 76 
Jury (piestion, § 119 
Jury question, § 60 

Presumptions, fraud or undue influence, § 05, p. 
863 

Sufliciency of evidence, 8 07. p. 881 
Mental c*onclition, undue infliienco, evidence of, § 67, 
p. 887 

IMIsrcpresentation, avoidance of gift, § 35 
5ns take, 

Acquiescence by donor, ratification of gift, R 
58 

Delivery, effect, § 15, p. 792 
Effect, 8 35 
liescission of gift, R 59 

Mixed (piestions of law and fact, what constitutes 
gift, § 60 
Money, 

Assignment of deposit in hands of third person, 
snlliciency of thdivery, R 19 
Bank deposits, ante 

Intent to make gift, necessity, § 15, p. 792, ii. 
21 

liUW governing gift of, R 9, n. SS 
Payment, presumptions as to, § 65, p. 855 
Suillc'it^iit'y of evidence to establish gift of, 8 67, pp. 
S72, S75 

Moral oliligation, $ 1, n. 8 

Morals, revoking gift l>ecanse opposed to good morals, 
R 

Mortgages, § 45, p. 823 

Causa mortis gift of, § 103 
KffiK»t of gift of morlgagoil property, § 40 
KfTect on antecedent gift, R 59, n. 09 
Gift of donor’s own note* secured hy, validity, R 
05 

Kecordlng release, luwsslty, § 47 
Snlliciency of evidence to estahllsli gift of, R 
67, p, 877 

Motive, 

Absence of, <*ffect, § 15, p. 703 
Causa mortis gift, aximissihillty of evidence, R 
117 

W^dght of evidence .showing, R 67, p. S78 
Motor velilcles. Aiitomojdles, ante 
MovabU»s, manual gift of, parol evidence adniisslblo, 
R 66 . p. 866 

Mutual promise to make gifts, enforcement, 8 
16 

Narcotics, evidence showing use of as ostabllBlilng 
mental lncapa<*lty. R 67, p. 882, n. OH 
Natural objects of bounty, admissibility of evidence 
to aswrtaln, R 66 , p. 868 
Negotiable instruments. 8 54 

Bills and noU»s, generally, ante 
C’ausa mortis gift, R 107 

Poss<*Hslou, presumption arising from, 8 05, p. 855, 
n. 61 

Non est factum plea, necessity, 8 34 
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Nonresidents, gift by, law determining validity, § 
9 

Notes. Bills and notes, ante 
Notice, admissibility of evidence as to, § 66, p. 867 
Number of witnesses, establishment of gift, § 67, p. 
891 

Occupancy, gift of land as shown by, § 67, p. 889 
Old age. Age of donor, ante 
Operation and effect, 

Causa mortis gift, §§ 96, 97 

Necessity that gift go into immediate and present 
effect, § 16 
Parties, § 40 

Subsequent purchasers and encumbrancers, § 44 
Third persons in general, § 43 
Oral gift Parol gift, post 
Ownership. Title, generally, post 
Paramour. Concubine, generally, ante 
Parent and child. 

Adoption agreement as donation inter vivos, § 
30, n. 70 

Causa mortis gift, revocation by birth of child, § 
112 

Certificate of deposit payable to father or daugh¬ 
ter, delivery to daughter, effect, § 50, p. 884, 
n. 3 

Creditor's causing notes to be made payable to 
daughters, effect, § 54, nii. 86, 88 
Mistaken belief that donee’s mother was donor’s 
wife, effect, § 35, n. 64 

Payment of money by one, presumption of gift, 
§ 65, p. 855 

Presumption of gift, relationship as creating, § 
65, p. 860 

Parol evidence, axlmissibility to prove, § 66, p. 866 
Intent, trust or gift, § 8, n, 82 
Parol gift, 

Causa mortis gift, oral donation, § 75 
Delivery, necessity, § 18, p. 796 
Insurance policy, § 53 
Land, § 57 

Jui-y question, § 69 
Proof of, § 67, p. 889 
Right to revoke, § 59, n. 61 
Participation certificates, § 45, p. 823, n. 57 
Parties to, 

Actions to set aside, § 63 
Gifts inter vivos, §§ 12-14 
Pass book, gift of bank deposits. 

Causa mortis gift, S 101 
Delivery, § 49; § 50, p. 836; § 51 
Payment, 

Distinguished, § 5 

Indorsement of payments, effect, S 47 
Order for payment of money, right to revoke, § 
60 

Part payment, gift of balance, § 47 
Pearl necklace, sufflcieii(*y of evidence to establish gift, 
§ 67, p. 876, n. 52 

Peril, causa mortis gifts, apprehension of death, § 75 
Personal property, §§ 1, 30. 

Causa mortis gifts, 

Doctrine as limited to, § 90 
Dffect, § 72 

' Intent, necessity, § 15, p. 792 
Personal representatives. Executors and administra¬ 
tors, generally, ante 


Philanthropic institutions, mutual promises to make 
gifts, enforcement, § 16 
Physical, 

Condition, donor, effect, § 13 
Delivery, causa mortis gift, § 82 
Physician and patient, presumption of undue influence, 
§ 65, p. 862, n. 27 

Pianos, sufficieiicy of evidence to establish gift, § 67, 
p. 872 

Pleading, actions involving, § 64 
Causa mortis gifts, § 115 
Possession, 

Admissibility of evidence as to, § 66 , p. S 68 
Bank deposit, necessity of actual possession by 
donee, § 48 

Causa mortis gift, retention by donor, § 82 
Delivery, generally, ante 

Evidence of as sufficient to establish gift, § 67, 
p. 881 

Land given by parol, effect, S *^>7 
Presumption arising from, § 65, p. 855 

Delivery, presumption of, § 65, p. 860 
Retention by donor, effect, § 26 
Causa mortis gift, § 82 
Subsequent acquisition by donor, effect, ^ 59 
Postal savings certificates, § 45, p. 823 

Redelivery to donor’s e.vccntor for <»on('<*tion, 
effect, § 59, n. 63 

Sufliciency of evidence to establish gift of, § 67, 
p. 872, n. 27 

l^ower of attorney, presumptions arising from relation¬ 
ship, § 65, p. 863, n. 32 

Precious stones, sufficiency of evi<!encc to establish 
gift of, S 67, pp. 872, 876 

Preponderance of evidence, establishment by, § 67, 
p. 871 

Causa mortis gift, § 118, p. 921 
Land, gift of, § 67, p. 800 
Presents distinguished, 5 5 
Presumptions, § 65, p. 854 

Bank deposit in name of <leposltor and person 
other than wif(\ § 50, p. 8.3fi 
Causa mortis gifts, actions to esfaldish, 116 
Previous gifts, admissibility of evl<huat‘ as to, ji 66 , p. 
866 

Priest and penittuit, presumpth)!! of undue^ lnffuenc<\ 
^ 65, p. 8<j2, n. 27 
Prima facie case, 

<’ausa mortis gift, 5 116 
Undue infiuenco, § 67, p. 884 
Prima facie ovi<lence, delivery, $ 67, p. H80, n. 81 
Principal and agent, 

Causa mortis gift, delivery to thlni jK*rson as 
agent, § 86 

Corporate stock, delivery to agent of <lonor or 
xlonee, suftlclen<‘y, g 46 

Death of principal, rev<K*ation of agency, 5 60 
Delivery to, 

Agent of donee, 

Corporate st<Mfk, sufficiency, { 46 
Negotiable notw, sufficiency, $ 54 
Right of revocation, $ 59 
Agent of donor, 

For delivery to donee, sufficlem-y, S 
Right of revocation, S 
With instructions to deliver to donee, 
sufficiency, S 45, p. 825 
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Principnl and agent—Continued, 

Delivery to—(’ontinued, 

Doinu*, 

l^y agiMit of donor, lack of authority, ef¬ 
fect, § 10 

IVoperty in possession of donee as agent 
for donor, § 24 

Donor given control ns donee’s agent, effect, § 20 
F'rsnul of jH^son selling property to donor as 
donee’s agent, liability to donee, S 43 
Prc^suniption of gift as between, § 05, p. 801 
Ite(leiivery t<» donor as agent of donee, effect, § 
2S 

Itetention of possession by donor as agent of 
don<M% (‘ffet't. § 20 

limine iiitIu(Mic<‘, presumptions, § 05, pp. 8(^3, 8r>5, 
n. 32 

Protits, suliject matter of gift, S 30 
Proniis<* to. 

Forgive delit, executory nature. {} 47 
Make gift, S 10 

Donor’s note as, § 55 
In future, validity, § 41 

I'ay, 

D<4»t sul»s(M|u<»iit to forgiveiK^ss thereof, want 
of consideration, § 47 
Money in future, K 45, p. S23 
Support donor, emK*t. H ; § ID, p. 815 
Proof, actions lnvt»lving, K Ot 
Prf>perty subject to gifts, U 30. 31 
ProprieOiry rights, reservation, effci-t, i 38 
Pnbli<- iwiHcy, 

<’ausa mortis gifts, j| 02 ‘ 

Revoking gift, § 50 
<2uulltle«t gifts, 30 pp. 815-818 
<*ansa mortis, ^ 04 

UndioH, sufibdeney of evltUuuv to <»stablisli gift of, § 
tlT, p. 872 
Uatltlcatioii, ft 58 
Heal pr4»|H»rty, iOI I, 

Agn*<4iiettt to eoiivey when grantt^e luiilds house 
thereon, § 37. ii. 83 
i^nusa imirtlsglft. prohibition, i 01 
I8»llv4*ry. msM»Bsity, S 18, p, 71Hi 
KnetimiH*n*d property, elTi»<’t of gift, 8 40 
liKHmie, efr<H't of gift of, {{ 40; 8 45, p. 823 
Intent. neei»Hslty, 8 13. p. 702 
Parol gift, ante 

IhH'iivt'ry of gifts in <'<mtempiation of marriage, 8 
01 

Statutory formtilitU^s of gift, 811 
l^ido<*at(*d land e(*rtiflcat<*H, gifts of, 8 45, p. 823 
neasonaide dtutiit, evldeu<*«* rcHinired t<» establish 
lM*yond. 1 07, p. 871 
Causa mortis gift, 8 118, p. 020 
lUdmttable InfereiKi* of gift, 8 03, p. 854 
Kwelpts, e(fi*ct of deilvt^ry. 8 47 

liistrumentH of title, prwujnptlon of aceeptance 
arlslitg, 11»5, p. HttO 
Keleuse of mortgage, ntM'esslty, 8 47 
IU*e«very iwt'k <if eonstimmated gift, 8 02 
ttedellvery to donor, effect, { 2R 
C*huiH*s III action, 8 45, p. 825 
Corporate stts^k, 8 40 
PatiK book to domir of bank deposit, § 51 
Joint bank detmsit, 150, p. 836 


Redelivery to donor, effect—Continued, 

Safekeeping, redelivery for, § 59, n. 62 
Registration, 

Bonds, 

In donee’s name, sufiSiciency of delivei-y, § 45, 
p. 824, n. 67 

Sufficiency of evidence to establish gift of 
registered bonds, 8 67, p. 870, ii. 59 
Deed of gift, necessity, § 11 
Noncompliance with statute requiring, effect, § 
40 

Relationship, 

Confidential relationship, ante 
Degree of proof required as affected by, § 07, p. 
882 

Presumption of gift as arising from, 8 05, p. 8(>0 
Relatives, 

Testimony of ns sufficient to establish gift, § 07, p. 
801 

Validity of gifts to in general, § 32, nn. 88 , 04 
Release of. 

Debt owed by purchaser to vendor’s broth(‘r, 8 
50, n. 01 

Mortgage, necessity of recording, § 47 
Religious institutions, mutual promises to make gifts, 
enfor<*ement, 8 10 
Remainders, 8 30 

(’onveyance to life tenant with power to dispose^ 
of or consume, consistency witli gift of re¬ 
mainder, 8 41 

Remission of debt, sufficiency of eviden<*e to show aw 
gift, 8 07, p. 874, n. 44; § 07, p. 877 
Rents, 

Agn^enumt l)y donee of land given by parol to 
pay during donor’s lifetime, effect, § 57 
Redu(*tlou of monthly rent, 8 47, n. 30 
Ret<‘ntion by donor, effett, 8 n. SS 
Sufficiency of evidence to establish gift of, J 07, 
IK 870 

Renunciation, n()n-ac<*eptunco as shown by, § 07, p. 880, 
n. 82 

Repayment, ineonslsteuey with gift, 8 0 
Replevin, burden of proof, 8 03, p. 858, n. 78 
Requisites, causa mortis gifts, 88 75-97, pp. 807-011 
Reservation, 

Income, 

Corporate stock, effect, 8 40 
V 4 iUdlty, 8 43, p. 822, nn. 55, 50 
Interest on, 

rertifi<»ates of deposit, effect, 8 52 
Not<‘s, <‘flf(^et, 8 34 

Life iMUiefits for <lon<>r of bank deposit, oflre(*t, 8 
48 

Power of rev<K*ation, efrec*t, 8 39 
Proprietary riglits, effect, 8 38 
Right to. 

Interest on <l<4>t forgiven, effect, 8 47 
Idfe ln<*ome from Joint l>ank deimsit, effect, S 
50. p. 830 

Live on land given by parol, oflfect, 8 37 
Retake property, effect, 8 20 
Residence of dom»e, 

Law of as determining validity of gift, § 0 
On land given by pand, necessity, § 57, n. 34 
Hespouslvoiu»ss, verdict, 8 71 

Reversion to transferi)r on happeniug of cm*tain event, 
validity of cau<litlou, g 41 
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Revocation, § 4; §§ 59-61, pp. 846-851 
See, also. Setting aside, post 
Causa mortis gifts, § 4; §§ 108-113 
Act of donor, § 108 
Birth of child, § 112 
Death of donee before donor, § 111 
Intent, § 108 
Jury question, § 119 
Operation of law, §§ 109-113 
Power of, § 72 

Re-acquisition of possession as essential, § 
108 

Recovery of donor, § 110 
Subsequent will as, § 113 
Sui-vlval of donor, § 110 
Conditional gifts, § 61 
Forgotten gift, § 62, n. 16 
Fraud, § 34, p. 812 
Impei*fect gift, § 60 

Intention, admissibility of evidence as to, S 66, p. 
867 

Jury question, § 69 
Parol gift of land. § 57 
Pleading in action to revoke, § 64 
Removal of property by donee from safe deposit 
box prior to, ofFeet, § 30, n. 85 
Reservation of power, effect, § 39 
Royalty, literary property, necessity of deed, § 45, p. 

824, n. 70 
Safekeeping, 

Causa mortis gift, return for, § 82, n. 0 
Evidence of possession for as sufficient to es¬ 
tablish, § 67, p. 881, n. 90 
Safety deposit box. 

Bank book placed by donee in box accessible to 
co-executor, effect, § 49 

Causa mortis gift of contents, delivery of key, 
§ 83 

Donee of bonds placing them in hox jointly rented 
with donor, effect, § 45, p. 825, n. 84 
Envelopes containing money placed in, sufficiency 
of delivery, § 19, n. 62 
Key, 

Delivery, sufficieiK^y of delivery of corporate 
stock, § 46, n. 6 

Retention by donor of key to box of donee 
of stock, effect, § -16 

Money held jointly in, presumption of gift, § 65, 
p. 856, n. 72 

Property in as subject of gift, § 30 
Sufficiency of evidence to establish gift of con¬ 
tents, § 67, pp. 872, 870 

Sale, 

Causa mortis gift distinguished, § 73 
Distinguished, § 7 

Inter vivos gift as standing on same footing, § 
40 

Subject of gift sold by donee, rescission by donor, 
§ 59, n. 61 

Want of consideration, transaction as donation, § 
10, n. 92 

Savings accounts. Bank deposits, generally, ante 
Sealed, 

Agreement to make gift, enforceability, § 16 
Note of donor, § 55 

^aidtiaB;; sufficiency of evidence to establish gift 
of, I 67, pp. 873, 876 


Self-support, reservation of sufficient property for, 
jury question, § 69 
Servants, 

Testimony of as sufficient to establish gift, § 67, p. 
891 

Undue influence, burden of proof, § 65, p. 865 
Setting aside, § 32 

See, also. Revocation, ante 
Degree of proof required, § 67, p. 878 
Fraud or undue influence, § 34, pp. 811-815; § 
62 

Mistake or misrepresentation. § 35 
Parties to action, § 63 
Pleading in action for purpose of, § 64 
Sexual relations, 

Concubine, ante 
Effect of illicit relations, $ 32 
Shifting burden of proof, § 05, p. 858, n. 76 
Single witness, establishment of gift by, § 67, p. 801 
Slaves, sufficiency of evidence to establish gift of, § 
67, p. 877 

Soldiers, causa mortis gifts by, ^ 78 
SpiHtiial adviser, presumptions from confidential re¬ 
lationship, § 65, p. 864, n. 

Stamps, tax stamps on corporate stock. efft‘ct of ab¬ 
sence of, § 46 

State, acceptance of gift to, ne<‘Osslty, § 29, ii. 50 
Statutory provisions, 

Causa mortis gifts, § 72 

Method of establishing, 8 114 
Revocation, 8 109 
Oompliaiiee with, necessity, 8 11 
Extraterritorial effc(*t, 8 0 
Revo<*atlon of gifts, 8 59 
Stock. Corporate stock, ante 

Stored furniture, sufficiency of evidence to o.stabliHh 
gift of, § 67, p. 876, n. 50 
Subject matter, 88 60, 31 

(^ausa mortis gifts, 88 iH). 91 
Subsequent gifts, admissibility of evitlence as to, 8 

p. 866 

Subsequent purchasers and eucumbraiuvrs, effect of 
gifts as against, 8 44 
Suicide of donor, 

C'ausa mortis gift In contemplation of, 8 7^ 
Delivery of cancelle<I note to attf»rney prior to* 
sufficiency, 8 47, n. 37 
Validity of gift of bonds, § 45, p. 825 
Supi)ort of donor, 

Condition of gift, validity, } 36 
Promise of, effect, § JiTJ; 8 34, p. 815 
Surrender, evidence of indebtodMe.ss, } 47 
Symbolic delivery. 

Causa mortis gift. 

Corporate stock, 8 104 
Sufficiency, 8 

Choses in action, 8 45, p, 824, n. 67 
Evidence rc<iulred where claimant relies on, S 07, 
p. mi 

Sufficiency, § 22 

Tax, 

Documents, admissibility, { 67, p. 869, n, 89 
Payment as showing gift of land. § 67, p. 8iK> 
Stamps, corporate stock, effect of absence, 8 46 
Tenants in common, conveyance of undivided Inter¬ 
est, 8 30, n. 70 
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Testamontary, 

Capacity, tost of ooinpotcncy of donor, § 13 
Nat 111 * 0 , gift oaiusa mortis, § 72 
Provisions, ovidontiary offoot of, § G7, p. 878 
Third persons, 

t^insa mortis ffifts, 

A<*<vptanco by, § 88 
Del ivory to, S S(> 

Condition tliat doaoo j;ivo part of ^ift to, validitj', 
30 

Custody of, 

<M»oso in a(*tion, order to dolivor to donoo, 
sutiioiouoy, ^ 45, p. S25 

Cori»orato stock, instructions to transfer, suf- 
licioncy, § 4(5 
Dollvory of. 

Property in possession of, § lt> 

Written instruments with Instructions, sufR- 
ciency, S 22, n. 15 

Ihdivery to, sufllciency, S 22, n. 15; 25 

Fraud, rescission <»f jxlft. § 34, p. S12 
Tllojuiaiity of aKreeinenI between dmior and, effect, 
§ 40 

Interest of as subject of ffift. § 3(i 
Letter cit‘liv4‘red to alIeR<‘d donee directing third 
lM*rson to pay money after writer's d<»ath, 
efi'et't, S 55 

Operatitm and 4‘fPect of ftifts Inter vivos, §§ 43, 44 
Cndue intiuence, <‘xertlon on Indialf of doiKM', 
effect, {| 34, p, 813 

TUne, 

Causa mortis Klft, 

Ibdivery, § 87 
Passing of title, 8 05 

Taking effect of Rifts Inter vivos, 88 41, 42 
Title, 

Causa mortis Rift, 

Time of pnssiiiR, 8 05 
VestinR of, 8 Oil 

MaRuitude of donor's title, innimterlality, 8 **i0 
PassinR, 8 4 

Hank delimits, 8 48 
Complete exmitlon required, 8 30 
Uelivery riMpdred, 8 18, p. 70tl 
Krr4*ct of Riff, 8 40 

Hiiftlebaiey as etTm*tuatinR Rift, 8 15 
Purchase of home by don4H»s of <4itH*k, i*ffect of 
tJikhiR title in lionor's imnns 8 40, n, 00 
lh»al property, imrol Rift, 8 57 
Trial, aetions InvolvhiR, 88 08 71, pp. HOl-805 
Trover, reeijvery of Im'fimplete Rift, 8 03 
Trustets 

Cnttsa mortis Rift, delivery t4», 8 80 
IkdU-ery to trustee for domn*. 

C«riH»rate stm*k, sullleleney, 8 40 
Negotiable not<^, snOltdency, 8 54 
Itlght of revtK*atUat, 8 50 
SulHclency, 8 35 
•THiihh*'* dlHtiiiRulshed, 8 1* n. If) 

Ikmor as trustin* for donee, 8 26 
Offt to pers*m a«, | 2 

Iitstriiiiient of title given to, presumption of ae* 
<H»ptfiiice, I 65, p, 860 

Trusts, 

Hank d<*poslts, 88 48, 4ft 

{''hanging gift Into trust, right of donor, 8 6ft 

Complete execution of gift* necessity, 8 16 


Trusts—Continued, 

Distinguished, § 8 

Unconsciousness of donor, delivery at time of, valid¬ 
ity, § 13 

Uncut diamonds, sufficiency of evidence to estiiblish 
Rift of, § (57, p. 876, n. 52 
Undeserving donee, validity of gift, § 32 
ITndivided interests in property, § 30, n. 70 
Ihiduo influence, § 34, pp. 811-815 

Admissibility of evidence, § 66, p. 867 
Burden of proof, § 05, p. 801 
Causa mortis gifts, prostiinptioii of, § 110 
Circumstantial evidence, § 67, p. S87 
Finding as to, 8 71 
Jury question, 8 09 
Pleading of, § 64 
Presumption of, 8 65, p. 861 
Prima facie showing of, § 67, p. 884 
IToniise of marriage, burden of proof, 8 65, p. 
864, n. 33 

Setting aside gift obtained by, 8 62 
Sufficien(*y of evidence, § 67, p. 887 
Thiiform Stock Transfer Act, § 46 
Unreasonableness, effect, § 32 

Vague appreheiisif)!! of death, causa mortis gift, § 78 
Validity, 8§ 32-35, pp. S0(V.Sir> 

Causa mortis gifts, 88 02, 03 
Pnisiimption of, 8 65, p. 854 
Vendor and purchaser, 

KiTwt of contract relieving purchaser of further 
payments In case of vendor's death, 8 42, 
n. 36 

Fratul of donor’s vendor, rights of donee, 8 43 
Release by vendor of debt oviden<‘<Hl by pur¬ 
chaser’s note to vendor’s brother, 8 50, n. 61 
SnbscHnnent purchasers from donor, rights of 
donee, 8 44 

Venlb't, ac'tlons involving, § 71 
Causa mortis gift, 8 131 

Veterans’ adjusted compensation Ivmcls, § 45, p. 823 
Voidable gifts, ratification, 8 58 

Warranty, causa mortis gift, title as warranted, 8 06 
What law governs, 8 0 

<’ausa mortis gifts, 8 74 

Whole estate, evidence re<iulre(l to establish gift of, 
8 67, p 877 

Wife. Husband and wife, mite 
Wills, 

Admissibility In evld<Mice to show family rela¬ 
tionship, 8 66, p. ){60 

Capacity to execute, tt*st of competently of donor, 
8 13 

(’ansa mortis gifts, revocation by subsetpient will, 
8113 

Depositor attempting by will to accomplish same 
purpost* in giving Joint bank deposit, effect, 
8 50, p. 836 

Inter vivos gifts to take effect after donor’s 
death, violation of statutes relating to, 8 42 
legatee’s lnt<*rest, gift of, 8 56 
Purpose of will to accomplisht'd !>y deed, ne- 
<H»sslty of Independent a<lvice, { 34, p. 814, 
n. 52 

Recitals in as <leterxnlnatlve of issue of gift, § 67, 
p. 878 

Revocation of gift by testamentary disposition of 
same property, S 50 
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Wills—Continued^ 

Rules of construction, applicability in detemin- 
ing donor’s Intent, § 15, p. 792, n. 21 
Words and phrases. Definitions, ante 
Written instruments. 

Acknowledgment of delivery of gift, effect, § 18, 
p. 797 

Agreement under seal to make gift, enforceability, 
§ 16 

Assignment, generally, ante 

Attempted confirmation of prior gift never ac¬ 
tually made, effect, § 58 


Written instruments—Continued, 

Causa mortis gift, 

Delivery by written transfer, § 85 
Necessity of writing, § 75 
Construction by parties, weight, § 40 
Delivery, 

Gift of choses in action evidenced by, § 45, 
p. 824 

Sufficiency, § 22 

Necessity for making of gift, § 10, n. 92; § 11 
Passing of title, § 4 
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Ahandonmont, § 4 

Abandonniont of business by purchaser of jyood will 
as teriniiiatlng right to enforce restrictive cove¬ 
nant 8 13 

A<‘counting for daniagos in siilt to enjoin interference 
with imrchaser’a enjoyment of good will, § 16, 

p. 

Appropriation of gwKl will, remedy for, S 14 
Asset, 

Good will as, § 2, p. OoO 
Good will at hearing to, i( 3, p. 031 
Assignment, SS 7-16, pp. 034~J>63 
Hy purchaser of gorwl will, § 7 
Govennnt not to engage In imsiiiess, § 13 
Assignor for heJiettt of <*n*ditors, right to solicit cus- 
toim^rs, $ 12, p. OoS, n. 11 
Attorney, goes! will of, S 3. p, 052, n. 40 
nrench, 

<^>ntract to scdl business and good will, §s !♦>, lo, 

i>p, irio oti3 

Covenant not to engage in comp(‘ting business, 
daniag<^ for, § 16, pin 061-1M53 
Husliiess, 

l)e|Hunb*nt on iH'rsonal ipialltles of owiH*r, § 3, pp. 
052 , 053 

G<mm 1 Will at h(*urlng to, H 3, pp. 651*4)53 
Hale In <*oum‘<*tliai with Imslness to which good 
will adh<‘res, H 8 

Sadler 4 atgaging In similar business, S 12, pp. 
n5H 

i 'afe businesM. g<Hal will of, K 3, p. 651, n. 27 
rimttel iiiortgitge on business as passing good will, S 
10 

tNaniadUloti by formal owner, iHl 11-13, pp. l)56’-056 
(Waiditlomtl sale, S 6 
t^mslderatlon for sale, i 8, n, 70 
Gonst ruction. 

< Niniracts for sale <»f, J 7 

H*‘strJctiv 4 * 4'oveiianf nc*t to engage In business, 5 
13 

(*oittiniiatioii tif old hitslness, n‘im*sentation by seller, 
§ 12, p. i)58 

GiiriHirate ♦»mrt*r’s |M*rsonallty as isirt of good will, $ 
3, p. 052, «. 41 

Goris»rate owiH»rslilp of gtssl will, ft 5 
Cotmtendaliu for damagi‘s for brt*aeh of covenant not 
t«» <*iigage in business, ft 16, p. IMIX 
(*(}veitant not to engage In <*oin|H‘tlng bnslm*8s, daiu- 
iigw for bwatch, S 16, pp. SMII 
Goveimiits on sale, U t! 

(Covenants restricting stdler from engaging in coin- 
lading business, 13 

Ihiimiges. ... * * 

Ac(*ounting for tbimag<‘K in suit to enjoin Inti'rfer- 
ence with imrchuscGs enjoyment of good will, 
{ 16. p. 66,3 

Xtr(*iu*li <if «*ontract for sale of busluess and good 
will. S t«. I>I»- 661-603 


Damages—Continued, 

Injury or destruction, § 2, p. 950 
Instruction on damages in action for breach of 
contract to sell, § 16, p. 960, n. 25 
Death of owner as terminating good will, § 4 
Decedent’s estate, good will as part of, § 7 
Defined, $ 1, pp. 948-950; § 2, p. 951 
Doing business, good will as incident of, § 2, p. 951 
Enformnent of restrictive covenants not to engage in 
competing business, § 13 

Engaging in similar business by seller, § 12, pp. 957, 
958 

Entire and severable contracts for sale of good will 
and covenant not to engage In business, § 15 
E\'iden(*e, 

Action for price of business and good will sold, 
S 15, 11. 21 

Damages for breacdi of covenant not to engage in 
competing business, § 16, p. 962 
Engaging in competing business, § 16, p. 961, n. 
36 

Fraud in sale of business and good will, § 16, p. 
961, n. 31 

Injunction against interference with purchaser’s 
enjoyment of good will, § 16, p. 06.3, n. 56 
Value, ^ 6 

Expert testimony as to damages for breach of cov<^ 
nant not to engage in business, § 16, p. 962, n. 
45 

Family nanus right of purchaser of business to use, § 
3. p. 9.52, a. .30 

FoiHH'losure sale passing good will, § 10 
Fraud, 

l)ainag(>s for fraud inducing sale of business and 
good will, H 16, p. 962 

Hale of husine.s.s and good w-lU, remedies of seller, 
$ 16, p. 961 


Going value xllstlngulshed, § 1, pp. 049, 9.50 
Impairment of goo<l will defined, § 1, p. 950 
Implied, 

Agreement of seller not to compete in business, sj 
12, p. 957 

Assignment of covenant not to engage in business, 
« 13 

Covenant <jn sale, § 11 

Uestrl<*tlve covenant not to engage in business, § 
12, p, 957, n. no 
Incidents of. S 2. Dl). 950-9,53 


Injunction against, 

f^mduc't of business hy seller, S 12, p. 957 
Interference by seller witli purchaser’s enjoy- 
immt of good will, § 16, p. 963 
Intangible property, good will as, S 2, p. 950, n. 

Uitorfovonoi- hy seller with enjoyment of premises 

sold, il 12. p. IK58 ^ ^ ^ ^ 

Iiiterferenct^ hy seller with purchasers enjoyment of 
good will, § 16, p. 663 
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Invohmtary sales, 

Competition by former owner, § 12, p. 958 
Good will based on pi'ofessional reputation, § 3, 
p. 953 

Joint liability for damages for breach of covenant not 
to engage in competing business, § 16, p. 961, n. 
34 

Judicial sale of business precluding former owner 
from engaging in business, § 12, p. 958 
Landlord’s expectation of renewing lease as valuable 
interest, § 3, p. 952 

Lease of business as passing good will, § 10 
Liquidated damages for breach of covenant not to 
engage in business, § 16, pp. 962, 963 
List of customers as constituting, § 3, p. 952, n. 32 
Mortgage of business as passing good will, § 10 
Name, 

Good will at hearing to, § 3, pp. 951-953 
Loss of right to use name as teiminating good 
will, § 4 

Purchaser’s right to use, § 7, nn. 69, 71 
Nature, § 2, pp. 950-953 
Newspaper, good will of, § 3, p. 952 
Ownership, § 5 

Parol evidence of agreement not to engage in busi¬ 
ness, § 12, p. 957 

Penalty or liquidated damages for breach of covenant 
not to engage in business, § 16, p. 963 
Personal liability of buyer for price of business and 
good will sold, § 15 

Place of business, good will attached to, § 3, pp. 951- 
953 

Preemptive right to purchase public land as valuable 
interest, § 3, p. 952 

Presumption good will passes with sale of business, 5 
8, n. 78 

Price of business and good will sold. 

Action to recover, § 15 

Recovery of price paid by seller, S 16, p. 961 
Profession dependent on personal qualities of own¬ 
er, § 3, pp. 952, 953 
Profit distinguished, § 1, p. 950 
Profits, 

Loss as damages for bleach of covenant not to- 
engage in business, § 16, p. 062 
Value of good will dependent on, § 8 
Property, 

Extinction of property to which good will ad¬ 
heres, § 4 


Property—Continued, 

Good will as, § 2, p, 950; P 3, p^051 
Property of corporation, § 5 
Good will at hearing to, § 3, pp. 951-053 
Sale in connection with property to which good 
will adheres, § 8 

Public service corporation, value of good will, § 3, p. 
952 

Purchaser’s remedies, § 16, pp. 900-nri3 
Question for jury, valuation of good will as, § 6 
Receiver’s operation of business as abandonment of 
good will, § 4 

Remedies of parties to sale or transfer, 14-16, pp. 
95f>-963 

Rescission of contract to sell business and g<M>xl will, 
§ 16, p. 966 

Restraint of trade, agreement not to engiigt^ in com¬ 
peting business, § 13 

Restrictive covenant not to engage in business, breach 
precluding action for price, § 15 
Restrictive covenants by seller of good will not to 
engage in competing business, § 13 
Damages for breach, § 16, pp. 96l-9l*>3 
Running with the land, covenants not to engage in 
business, § 13 
Sale, §§ 7-16, pp. 054-963 

Good will of professional business, § 3, pp. i).52, 953 
Seller’s remedies, § 15 

Separate instrument assigning good will, § 8 
Soliciting customers by seller of business, § 12, pp. 057, 
958 

Specific perfoimance of contract to sell business an<l 
good will, § 16, p. 966 

Stock, vendible intcre.st of seller in g<K>d will, ^ 
5 

Subscription list of newspaper, § 3, p. 952 
Termination, § 4 

Title to bnihliug Included in term, § 2, p. 951 

Trade name, good will at h(*arliig to, S 3, pp. 051-953 

Transfer, §§ 7-16, pp. 954-96.3 

Corporate good will by sidlor of stock, § 6 
Good will by corporation, § 5 
Valuation, § 6 

Value of good will as measure of damagos for breach 
of contract of sale, $ 16, pp. 961, iMi2 
Warranty on sale of business, iHjmedy for breach, S 

16, p. 061 

WUl, di^osar by, $ 7 
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Abolishment 8 1» p. OSr? 

Accessory to criiu(\ disclosnrG of secrets as, § 43, p. 
101)4 

Accusation, report aniountinf? to, § 35 
Accused, 

Api«'arance hefon*, 8 30 
Challenges by, § 28, p. 1015 
Presen<‘(» at proceo<llng, 8 30 
Presumption of lnno<*ence, S 42 
K<‘<‘c»gni*/anH\ investigation and presentation of 
olTeiist* n»gardless of, 8 34, p. 1031 
Violation of constitutional rights, review by 
court, 8 38 

Accusing body, status as, 8 It p. 080 
Additional <4iarge. discretion of <*nnrt, § 21 
AdJiMirmuI term, summoning at, 8 0 
Adjournment, 8 33 
<\>urt, cITect of, 8 
Federal grand jury, 8 33, n. 58 
Adjunct of court, 8 1* P. 081 
A(lvl<‘ts 

t'otirt, applit'atlon for, 8 
Prosecuting attorney, 8 40, p. 1042 
AfOdavlts. challenges, supporting by, 8 38, p. 1017 
Atlirniatlon in lieu of tmth, 8 20 
Age, 

Kx<Mis|ng nu aeeount of* 8 31, n. 18 
Kx<anpfhm on grotind of, § H 
lb*<iulrcmenfs ns to, 8 0, p. 088 
Ageru'y of court, status as, 8 1. p. 081 
Allens, 

Challenging jury as, 8 n, 4 
Idsuuallilcalion to s4M‘ve us, 8 <1. P* 080 
AtniMidinent, 

crganh/afion, re<-ord regarding, 8 2t) 

Iteluni Ilf summons, 8 M. p. 1007 
Amiens curiae, challeiigirs by, 8 28, p. 1015 
Aiitieipaled offenses, Investigation of, 8 34, p. 1028 
Anti'ftiM'Ui*tH«rhig Aid, ciimmeiicrment of prosecution 
liy Attorney tteneral, validity of provision, 8 34, 
l». I02S, n. 04 

Apiiea! and error, <*ontempt, adjudication of for fail¬ 
ure to ctim{dy with sidipiama as appealable, 8 41, 
p, 1057 

Appointment of foreman, 8 
Ap]HMlioiiiitent. designated lm*ailtli% 8 H 
Arm of l•ou^t, status as. 8 1* p. 081 
Array, diallenge to, 8 20 

Assault ami liattery, presentment of charge to graml 
Jury, 8 31. 1020. ii. 11 

AsHistant proseentlng otlicers, fmrticipatlon in pro¬ 
ceedings, 8 40, p. 1<M3 
Attempt to Influence, liabiiity, 8 40 
Attendancf^ of wltttessc»s, 8 41, pp. 1040'1057 
Attorney Cimeral, pres<Mi<*e of and participation in 
procee<1ings. { 40, p. 1043 
FiMleru! grami Jury, 8 40, p, 1044 
38aJ,H.-80 


Attorneys, 

Presence in jury room to present evidence in or¬ 
derly manner, 8 40, p. 1040 
Itight of accused to appear by, § 39 
Auditor, presence in grand jiii-y room during exam¬ 
ination of other witness, § 40, p. 1040 
Authority to convene, §8 2-5, pp, 083-987 
Bias, 

Challenge on ground of, polls, 8 30 
Disqualification on account of, § 6, p. 989 
Bill of particulars, contempt proceedings, witness as 
entitled to, § 41, p. 1050, n. 54 
Binding over, investigation without, 5 34, p. 1030 
Blanket inquiry, public ofiicers, § 34, p. 1030 
Body, acting as, 8 38 

Bribery, legislature, power to investigate, 8 34, p. 

1031, n. ;r> 

Burden of proof, 

Challenges, 8 28, p. 1017 
Qualifications, 8 0, p. 988 

Biisiness, disqualification because engaged in, § 0, 
p. 989 

But<»hers, qualification, 8 6, p. 089 
Bystanders, 

(Completion of defective panel from, § 22 
Hpeclal grand jury, summoning from, 8 3 
Capital punishment, conscientious scruples against as 
nffi'cting qualifications, 89. V- 993 
(Censure, power of, 8 34, p. 1030, n, 21 
Challengers, 88 28-.30, ])p. 1015^1021 
Absolute right to, 8 2.S, p. 1017 
Aci'used as entitled to challenge, § 28, p. 1015 
Atlldavlfs supporting, 8 28, p. 1017 
Array, 8 20 
Bias as ground. 

Array, 8 29 
Dolls, 8 30 

Burden of pr(K)f, 8 28, p. 1017 
(ciassitleation of, 8 28, p. 1015 
Dellued, 8 28, p. 1015 
Denijil of right, (rffect of, 8 28, p. 1017 
Kvidence supporting, 8 28, p. 1017 
Kxemption as ground for, S 8 
Expression of iqdnion as gnmud, 

Array, 8 29 
Dolls, 8 :«> 

Federal court, 8 28, p. 1017 
Formation of opinion as ground^ 

Array, 8 29 
Dolls, 8 30 
Grounds, 

Array, 8 29 
Dolls, 8 30 

Irregularity as ground, array, 8 29 

Oral stateimmt of <*nuse as siitllcient, 8 28, p. 

1017, II. 91 
Dauel, 8 29 

Dart of panel, objection to, 8 29 
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Cballenges—Continned, 

Peremptory challenge to polls, § 30 
Persons entitled to challenge, § 28, p. 1015 
Polls, § 30 

Prejudice as ground, polls, § 30 
Relationship as ground, § 30 
Time of making, § 28, p. 1016 
Voir dire, examination on, § 28, p. 1017 
Waiver, § 28, p. 1017 

Challenge to polls as waiver of challenge to 
array, § 20 

Charge, duty of court respecting, § 21 
Citizenship, qualification of, § 6, p. 989 
Civil matters, inquiiy into, § 34, p. 1029 
Classification, challenges, § 28, p. 1015 
Clerk of. 

Court, 

Issuance of venire, § 14, p. 1005 
Subpoenas for witnesses, § 41, p. 1051 
Grand jury, disclosures by, § 43, p. 1061 
Codefendants, admissibility of evidence of, § 42 
Collateral attack, organization of grand jury, § 
25 
Color, 

Disqualification on account of, § 6, p. 988 
Exclusion from jury list because of, § 12 
Commitment, 

Contempt on part of witness, § 41, p. 1057 
Investigation without, § 34, p. 1030 
Common law. 

Aliens, disqualification to serve, § 6, p. 989 
Apportionment, § 11 
Challenges, array, § 29 

Competency and qualification at, § 6, p. 987 
Number of jurors at, § 18 

Private prosecutor, appearance in secret session, 
§ 40, p. 1046, n, 26 

Process for summoning at, § 2; § 14, p. 1006 
Residence requirements under, § 6, p. 993 
Selection at, § 9, p, 905 
Summoning at, § 14, p. 1004 

Ofiicer authorized to summon, § 15 
Swearing of witnesses at, § 41, p. 1053, n. 19 
System as product of, § 1, p. 982 
Term of service at, § 32, p. 1022 
Compensation, § 47 

Competency and qualifications, §§ 6, 7, pp. 987-994 
Age, § 6, p. 988 
Aliens, § 6, p. 989 
Bias, § 6, p. 989 
Burden of proof, § 6, p. 988 
Business, § 0, p. 989 

Capital punishment, conscientious scruples 
against, § 6, p. 903 

Challenges, denial of right as affecting, § 28, p. 
1017 

Citizenship, § 6, p. 989 
Color, § 6, p. 988 

Constitutional provisions, § 6, p. 987 
Conviction of or prosecution for crime, 5 6, p- 
989 

Discharge of entire grand jury on ground of dis¬ 
qualification, § 3 

Dismissal of disqualified jurors, § 3 
Electors, § 6, p. 992 

Employer and employee relationship as disqualify¬ 
ing, § 6, p. 991 


Competency and qualifications—Continued^ 

Federal coui't, § 6, p. 988 
Federal employees, § 6, p. 992 
Foreman, § 19 
Freeholders, § 6, p. 991 
Illiteracy, § 6, p. 991 
Impartiality, § 6, p. 987 
Infants, § 6, p. 988 
Insane persons, § 6, p. 993 
Interest, § 6, p. 989 
Knowledge of language, § 6, p. 991 
Objections to indictment on ground of incompe¬ 
tency, § 6, p. 988 
Occupation, § 6, p. 989 
Ownership of real property, § 0, p. 991 
Placing of name on grand jury list, § 6, p. 988 
Political beliefs as affecting, § 6, p. 992 
Prejudice, § 6, p. 989 
Presumptions, § 6, p. 988 
Prior service as juror, § G, p. 991 
Public officers or employees, § G, p. 991 
Race or color, g G, p. 988 

Relationship to person charged as disqualifying, g 
6, p. 990 

Religious belief, g G, p. 992 
Residence, g 6, p. 993 
Sex, § G, p. 093 

Soundness of mind, g G, p. 093 

Statutory provisions, g G, p. 987 

Substitution of name in vcmiro as affecting, g 

6, p. 088 

Taxpayers, g G, p. 994 
Time of qualification, g G, p. 088 
Voters, § G, p. 992 
Waiver of disqualification, g 7 
Complainant, summoning, challenge on ground of, g 
30 

Complaint, necessity of, g 34, p. 1028 

Confidential nature of testimony befons g 43, p. 10152 

Conspiracy, 

Power to investigate, g 34, p. 1031, nn. 33, 35 
Public oflHicers, special grand jury to inv<'stigate 
charges, § 3, n. 13 
Constitutional provisions, 

Impaneling, g IG 

Infringement of guaranteed rights, nuinher of 
jurors, § 18 
Number of jurors, g 18 

Oath to support constitution as c‘ssentiai, g 29, 
n. 82 

Part of Judicial process by, g 1, p. 98.3 
Presentment, J 34, p. 1032 
Public officers, investigation of, g 34, p. 1030 
Qualification, § G, p, 987 
Self-incriminating evidence, g 42 
Special grand jury, § 3 
Summoning and impaneling, g 2 
Term of ^rvice, g 32, p. 1022 
Contempt, 

Attempt to influence as, g 40 

Evasion of service of subpoena as, g 41, p. 1054 

Proceedings to punish for, § 41, p. 1055 

Witnesses, 

Purging of, g 41, p. 1057, n. 60 
Refusal to testify as, g 41, p. 1054 
Continuance, 

Effect of, g 37 
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Continuance—Continued, 

Witnesses called before, use of, § 41, p. 1049, n. 
70 

Control of court, § 1, p. 981 

Contumacy, witnesses, commitment for, § 41, p. 1055 
Continuing: after adjournment of grand jury, § 
41, p. 1057 

Conviction, disfiualification of one convicted of crime, 
ii <5, p. J)S9 

Corroboration, necessity of in proceedings before, § 42 
Corruption, 

(^halbuige to nn ground of, § 30, n. 4 

Selection and drawing, irregularity amounting to, 

§ 0. p. 007 

Counsel, 

PreseiKH' in Jury room to present evidence, § 40, p. 
1040 

Hight of accused to appear by, § *30 
Courts, 

Adjournment of, § 33 
Ann or adjunct of, ft 1. p. 981 
Autliorlty to <'onvene, §8 2-5, pp. 083-987 
(Charge to jury, § 21 

<V>nteinpt, punishment of witness for, 8 41, p. 
1055 

l>is<‘barging jurors, authority, § 31 
Dissolution by order of, § 32, p. 1022 
Kmt'rgeucy grand juri(*s, utttbority to call, § 3 
Kxcuslng jurors, authority, 8 31 
Foreman, apiKiintinent of, 8 19 
Formation of grand jury by, 8 1C 
Tnstru<‘tlng as to duties and metlnyd of performing 
8 21 

Part or bramdi of, 8 li P« 981 
Ki*<»<*sh i>y, 8 33 
Kevlew of procfM*<Ungs, 8 38 
Heere<*y, ndeasi* from oath of, 8 43, p. 1062 
Specdal grand Juries, authority to call, 8 3 
Special terms, power to convene for, 8 4 
HumntonSng, prior order, 8 14, p. 1005 
Credibility, passing on credibility of testimony pre¬ 
sented. 8 37 
ctrlmes, 

Investigaflona as iH*rta!ulng exclusively to, 8 ‘^4, 
p. 1028 

SpiHdal grand Jury, investigating of, 8 
Criminal contempt, attempt to influciu*e as, 8 46 
Criminal offeusts 

Dlsc4osur4^ of secrets ns, 8 43, p. ltK54 
Dlsauallllcation of one charged with, 8 P- 
9Si> 

Jurisdiction of as essential to summoning, § 2 
t^rlminnl pnisecutlons, aH(*crtaining whether grounds 
exist for, 8 37 

t'rlticlsm, presentment in nature of, 8 34, p. 1034 
ttrosH-examinntloii, ac<‘usi»tl apiiearing before, 8 39 
tlustodians of ballot 1m>x, presence hi grand Jury room, 
{ 40, p. 1040, n. 49 

Customs and usage's, witnesses, administration of 
oath to, S 41, p. 1063, n. 23 

Death, ^ ^ ^ 

IJsts legally sele<*ted as affected by, 8 9, p. 998 
Huiwtitution of Juror in case of, § 2:i 
De facto, 

Orand Jury, 8 2, p. 983 

Jury continuing to following term under void 
order as, 8 32, p. 1023, m 46 


De facto—Continued, 

Officers, 

Selection or drawing by, § 10 
Swearing in by, § 20 
Defective panel, completion of, § 22 
Definitions, § 1, pp. 980-983 
Challenges, § 28, p. 1015 
Polls, § 30 

Deliberating, § 40, p. 1048, n. 62 
Grand jury box, § 9, p. 995, n. 75 
Impaneling, § 16 

Del^ation, powers and duties, § 34, p. 1027 
Deputies, selection or drawing by, § 10 
Deputy prosecuting officer, participation in proceed¬ 
ing, 8 40, p. 1043 
Directory statutes. 

Evidence, reading over and signing by witness, § 
44, n. 53 

Selection of grand jury, 8 9, p. 997 
Summoning, 8 14, p. 1005 

Disabled witness, presence in jury room of indis¬ 
pensable attendant for, § 40, p. 1040 
Discharge, 8 31 
Effect, 8 33 

Exemption from service as ground for, § 8 
Illegally impaneled grand jury, 8 3 
Impaneling additional juror to supply deficiency 
resulting, § 23 
Power of court, 8 33 
Setting aside order of, 8 33 
Discretion, 

Continuity of sessions, 8 33 
Selection or drawing, § 12 
Discretion of court, 

Additional charge, § 21 
Character of charge given, 8 21 
Discharge or excuse of juror, § 31 
Presence of accused, 8 39 
Report, receiving or rejecting, § 34, p. 1034 
ScKTc^cy, absolving witness from oath of, 8 43, p. 
1062, n. 25 

Selwtion and drawing, number of names placed 
in jury box, 8 9, p. 1000 
Special grand jury, necessity of, 8 3 
Time of impaneling or organizing, 8 17 
Vacancies, filling of, 8 23 
Discrimination, selection and drawing, 8 12 
Dismissal, recall of dismissed grand jury, 8 5 
Dlsperwil, discharge as resulting, 8 33 
Dls<|ualillcation. Competency and qualifications, gen¬ 
erally, ante 

Disqualified prosecuting attorney, appearance before 
grand jury, § 40, p. 1045 
Dissolution, authority to dissolve itself, 8 33 
Distinct legal entity. 8 1. P* 981 
Drawing. Selection and drawing, post 
Duties. Powers and duties, generally, post 
Election laws, conspiracy to violate, special grand 
jury for investigation, § 3, n. 13 
Electors, <iuallflcations of, 8 P- 992 
Emergt'ucy grand juries, authority to convene, § 3 
English hinguage, knovidedge of as qualification, § 6, 
p. mi 

Evasive answers, witnesses, commitment for contempt 
In making, 8 41, p. 1055 
Evidence, 

Challenges, 8 28, p. 1017 
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Svidence—Continued, 

Contempt proceedings, witness refusing to testify, 
§ 41, p. 1057 

Doubt as to admissibility, submitting question to 
court, § 38 

Instructions with regard to, § 21 
Minutes of, § 44 
Proceedings before, § 42 

Prosecuting oflScer, advising grand jury as to, § 40, 
p. 1042 

Examination of witnesses, § 41, pp. 1040-1057 
Excuse of juror, § 31 

Impaneling additional juror to supply deficiency, 
§23 

Executive control over, § 38 
Exemptions, service on grand jury, § 8 
Ex parte nature of proceedings, § 1, p. 080 
Expert accountant, presence in grand jury room dur¬ 
ing examination of witness, § 40, p. 1040 
Expression of opinion. 

Challenge on ground of. 

Array, § 29 
Polls, § 30 

Charge of court to, § 21 

Extraordinary grand jury, scope of investigation, § 41, 
p. 1050 

False personation of grand juror, indictment as in¬ 
validated by, § 40, p. 1041 

False swearing, contempt as resulting, § 41, p. 1055, 
n. 45 

Federal constitution, number of jurors, limitation on 
right to fix, § 18 
Federal courts. 

Apportionment of grand jurors, § 11 
Challenges in, § 28, p. 1017 
De facto grand jury in, § 1, p, 983 
Divisions, drawing in, § 2, n, 80 
Qualification of grand jurors in, § 6, p, 988 
Federal employees, disqualification to serve as, § 6, 
p. 992 

Federal grand jury, 

Additional juror, selection of, § 22, n. 22 
Adjournment, § 33, n. 58 

Assistant attorney general, participation in pro¬ 
ceeding, § 40, p. 1044 

Attorney General, appearance in proceeding, § 40, 
p. 1044 

Continuance beyond term, § 32, p. 1023 
Matters inquired into, § 37 
Immunity of witness, invoking right of, § 42 
Inquisitorial powers, § 34, p. 1028 
Stenographers, employment in clerical capacity, 
§ 40, p. 1047 

Termination of existence, § 32, p. 1022 
Women, omission of names from jury list, § 
12 

Felonies, jurisdiction to inquire into, § 34, p. 1029, n. 
11 

Foreman, 

Appointment, etc., § 19 
Witnesses, 

Administration of oath to, § 41, p. 1053 
Summoning by order of, § 41, p. 1051 
Form of oath, witnesses, § 41, p, 1053 
Fbrmal instructions, necessity of giving, § 21 
Formation of opinion, challenge on ground of. 

Array, § 29 


Formation of opinion, challenge on ground of—Cont’d, 
Polls, § 30 ^ ^ 

Fraud, quashing venire on ground of, § 27, ii. 34 
Freeholders, requirements as to being, § 0, p. 091 
Function of and proceedings, § 37 
General, 

Class, consideration of offenses of, § 38 
Investigation, governmental agtmc'y, § 34, p. 1030, 
n. 21 

Presentment, authority to make, § 34, p. 1033 
Good faith, presumption of inquiry l>oing carried on in, 
§ 41, p. 1050 

Governmental agency, status, § 1, p. 980 

Guilt or innocence, authority to determine, § 37 

Hearing, 

Conduct of, S 38 

Witnesses, contempt proceeding, § 41, p. 1050 
History, § 1, p. 982 

Householders, requirements as to being, § G, p. 991 
Idiots, disqualification, § 6, p. 993 
Illiteracy, disqualification, § 0, p. 991 
Immunity, 

Compelling witness to testify in caFio of, § 42 
Contempt of witness refusing to answer where 
granted, § 41, p. 1055 

Impaneling and organization, §§ 1G-2G, pp. 1007-1014 
Adding juror after organization, § 24 
Additional charge, discretion of court, § 21 
Administration of oath, § 20 
Affirmation in lieu of oath, § 20 
Amending record after organization, $ 26 
Appointment of foreman, § 19 
Challenges before impaneling, § 28, p. 1010 
Charge, § 21 

Collateral attack on organization, § 25 
Completion of defective panel, § 22 
Compliance with statute, § IG 
Constitutional provisions, § 16 
Defective panel, completion of, § 22 
Discharge after, § 31 
Excusing juror after, § 31 
Extent to whi(*h jury instructed, § 21 
Foreman, § 19 . 

Form of oath, § 20 

Formal Instructions, nec^essity, § 21 

Formation by court, § 16 

Increasing number of jnmrs after organization, 
§24 

Instruction as to duties, § 21 

Lot, selection by, § 16 

M(Kle of administering oath, § 20 

Number of jurors, § 18 

Oath, § 20 

Premature impaneling, § 17 
Presiding officer, § 19 

lte<diargiug after ailmisslon of new member* { 
21 

Rec*ord of oath, § 20 
Ue-swearing when iH'callod, § 20 
Statutory provisions, § 16 
Substitution of jurors, § 23 
Time of organization, § 17 
Vacancies, filling of, § 23 
Impartiality, selection and drawing, § 12 
Income tax. 

Evasion, future offenses, investigation as to, § 34, 
p. 1028, n. 99 
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Income tax—Continued, 

Records, production of, § 41, p. 1052, n. 10 
Independent body, status as, § 1, p. 981 
Indictment, 

C^hallenpos, making before finding of, § 28, p. 
101(5 

Discharge for failure to vote for, § 31 
Kxemption from service as ground for attack on, 
§ R 

Jurisdiction of criminal offenses prosecuted only 
on, S 2 

Objections to, incompetency or disqualification of 
grand jurors, 8 6, p. 988 

Socro(»y n*quirement as applying after finding of, 
8 43, p. 10(52 

Unaiithoriml persons in grand jury room as in¬ 
validating, S 40, p. 1048 

Witnesses summoned to appear after return of, 
g 41, p. 1050 

Indorsement, foreman, § 19 
Infants, 

i’liallenge to polls on ground that juror is minor, 
g 30, n. 4 

<’nm|)«‘tency, g 0, p. OSS 
Informality, iirocf‘e(nngs, g 37 

Inf(»rxnation, prosecuting oflicor to give, § 40, p. 1042 
Informing body, status as, 1, p. 980 
Inltia(i(»n of investigations, power of, g 34, p, 1032 
Iiupiisltorlal body, status as, g 1, p. OSO 
Inquisitorial powers, g 34, pp. 1027-1034 
Civil matters, g 34, p. 1020 
Criminal ofTtuises, g 34, p. 1029 
Kxtent <»f, g 34, p. I(i31 
K<‘deral grand Jury, g 34, p. 1028 
Idmitations on, g 34, p. 1031 
Insane persons, 

< •halletiglng, g ,30, n. 4 
Disquaillloatlon, g 0, p, 093 
InsptH'tion of, 

Minutes, allowan«‘ of, g 43, p. 1003 
rr(*mlses, right of, g 42 

Instructions, dtuies and method of performing them, 
« 21 

Intercast, dlsfiualificalion on account of, g 0, p. 989 
Interference, I 40 

RrtKwdlngs <if ivrsons other than grand Jurors, § 
40, r>IK KKiO-lOtO 
Inti*rpreterH, 

Dlsclosun* by, g 43, p. 1001 
Rrewqice of and employment of services in ex¬ 
amination of witness, 8 40, p. 1040 
InterrnptUm of Missions, g 33 
Invasion of provintv, charge of court to, g 21 
Invt*Htigntioiis. Priwcedlngs, giqjeraUy, jswt 
Invi^stigntors, is>wer to etnploy, g 34, p. 1U28 
Irregularities, 

Kxamlnatioit of witness, effect of, g 41, p. 1057 
Qtiasiiiug venire em ground of, g 27, n. 34 
Bummoitliig, g 14, p. 1005 

tinnuthi>rl/.ed itt»rsons In jury room, effect of, g 40, 
p. lOtK 

John IhH* prowHulings, suhi>oenns in, power to issue, g 
41. p. 1051, R. m 

Judges, pre«*n<H> (hiring investigation, g 40, p. 1040 
Judgment, finding or rtqiort of, g «T» 

Judicial iKidy, status as, g 1, p« 9K0 
Jurisdiction, erlmlnai offensw, g 34, p. 1029 


Jury commissioners. 

Apportionment to grand jurors, g 11 
Selection and drawing, § 10 
Knowledge, 

Presentment on, § 34, p. 1032 

Proceeding on knowledge acquired from own ob¬ 
servation or evidence of witnesses, § 37 
Labor unions, production of records, authority to I’e- 
quire, § 41, p. 1049, n. 68 

Leave of court, special grand jury, indictment grow 
ing out of, § 36 

Legislative power, summoning of, § 2, n. 80 
Liabilities of jurors, § 45 

Limited criminal jurisdiction, courts of as having 
jurisdiction to summon, § 2 
Lists, selection and drawing, 

Correction and revision of, § 9, p. 998 
Protection and certification of, § 9, p. 998 
Striking names from, § 9, p. 1000 
Lobbying, investigating charges of, § 34, p. 1031, n. 
35 

Lot, 

Drawing names of jurors by, § 9, p. 998 
Impaneling, selection by, § 16 
Mail, service on grand jurors by, g 14, p. 1005 
Malicious prosecution, liability for, § 45 
Mandate, foreman as having authority to issue, g 19, 
n. 74 

Mandatory statutes, 

Sele(*tion of grand jury, § 9, p. 907 
Summoning, § 14, p. 1005 
Meetings, plac*e of, § 38 
Mileage, recovery for, § 47, n. 60 
Minutes, 

Inspection of, § 43, p. 1063 
Of evidence, requirement as to, § 44 
Miscarriage of justice, presence of persons other 
than grand jurors to prevent, g 40, p. 1040 
Misconduct of public oflicials, presentment, § 34, p. 
1033 

Misdemeanors, jurisdiction to inquire into, § 34, p. 
1029, n. 11 

Mistake, <Uschargc, sotting aside on ground of, § 33 
Morals, pi’cservation and protCKJtion of, § 34, p. 1027 
Nature, g 1, pp. 980-983 
Negroes, 

Disqualification, g 6, p. 988 
Omission from grand jury, § 12 
Notes of twtlmouy, district attorney, authority to 
make, g 40, p. 1047 

Notice, selection of grand jury, § 9, p. 998 
Number, 

Jurors, § 18 

Persons summoned, § 14, p. 1006 
Oath, § 20 

See, also. Swearing, post 
Itecord of, g 20 

Secre(?y, binding grand Jurors to, § 43, p. 1061 
Selection and drawing, olllcer designated to select, 
g 10 

Witnesses, § 41, p. 1053 
Objections, 

Challenges, g 28, p. 1015 
Disqualification, waiver of, g 7 
Motion to quash raising, g 27 
OKstructlon of justice, false swearing, contempt as re¬ 
quiring, 8 41, p. 1055, n. 45 
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Occupation, 

Disqualification because of, § 6, p. 989 
Exemption from service as engaged in, § 8 
Offenses, 

Disclosure of secrets, § 43, p. 1064 
Inquiry into, § 34, p. 1029 
Officers, 

Of court, grand jurors as, § 1, p. 981 
Presence during investigation, § 40, p. 1040 
Official books and records, general inquisitorial power 
to affect, § 34, p. 1032 

Open court, instructions to grand Jury in, § 21 
Open venire, summoning by, common law, § 14, p. 
1004 

Operation of law, dissolution by, § 32, p. 1022 
Order of proof, proceedings before, § 41, p. 1057 
Organization. Impaneling and organization, ante 
Origin, § 1, p. 982 

Originating charges against offenders, power as to, 

§ 34, p. 1031 

Outlawed offenses, inquiry into, § 34, p. 1029 
Outside influences, acting free from, § 38 
Panel, 

Challenge to, § 29 
Selection and drawing, 

Protection and certification of, § 9, p. 998 
Size of panel, § 9, p. 999 
Time for drawing, § 9, p. 999 
Pardoning power, interference with by exercising, § 
38 

Participation in proceedings of persons other than 
grand Jurors, § 40, pp. 1039-1049 
Peremptory challenge, right to, § 30 
Perjury, 

Investigating and indicting for, § 34, p. 1032, n. 
35 

Witnesses, commitment for contempt, § 41, p. 1055 
Personal knowledge, investigation on, § 38 
Petit jury, attendance on court as prerequisite to va¬ 
lidity of action of grand jury, § 40, p. 1041 
Petition, special grand jury, convening of, $ 3 
Place, 

Sessions, holding of, § 32, p. 1023 
Summoning, § 14, p. 1005 
Plenary inquisitorial powers, § 34, p. 1031 
Police officers, presence during investigation, $ 40, p. 
1040 

Political affiliations, 

Jury commissioners, consideration, § 10 
Qualifications as affected by, § 6, p. 992 
Political campaigns, collection of funds for, inquiry in¬ 
to, § 34, p. 1030, n. 15 
Polls, challenge to, § 30 
Powers and duties, §§ 34-36, pp. 1027-1035 
Delegation of, § 34, p. 1027 
Employment of investigators, § 34, p. 1028 
Exercise of, § 34, p. 1027 
Extent of inquisitorial powers, § 34, p. 1031 
Foreman, § 19 
Inquisitorial powers, ante 

Investigation, matters subject to, § 34, p. 1028 
Investigators, employment of, § 34, p. 1028 
Limitations'on, § 34, p. 1027 
Matters subject to investigation, § 34, p. 1(^ 
Morals, preservation and protection of, § 34, p. 
1027 

Beport, duty to make, § 35 


Powers and duties—CJontinued, 

Scope of inquiry, § 34, p. 1027 - - «i 

Social order, preservation and protection or, § 34, 
p. 1027 

Special grand jury, § 36 
Prejudice, 

Challenge on ground of, polls, § 30 
Disqualification on account of, § 6, p. 989 
Preliminary, 

Examination, investigation and presentation of 
offenses without, § 34, p. 1030 
Exception, challenges, § 28, p. 1015 
Premature impaneling, effect of, § 17 
Presence of. 

Accused, right to appear, § iiO 
Persons other than grand jurors, § 40, pp. 1039- 
1049 

Presentment, 

Accusation in nature of, § 34, p. 1033 
Investigation as required to be preceded by, § 
37 

Knowledge as essential, § 34, p. 1032 
Report in nature of, § 34, p. 1033 
Presiding officer, foreman as, § 19 
Presumptions, 

Good faith in carrying on inquiry, § 41, p. 1050 
Innocence of accused, § 42 
Qualification, § 6, p. 088 
Selection and drawing, § 12 
Swearing of grand jury, § 20 
Private, 

Affairs, interference in, § 38, n. 1 
Citizens, bringing matters before, § 37 
Prosecutors, presence and piirticipatlon in pro¬ 
ceedings, § 40, p. 1046 

Privately employed counsel, presence of in jury room, 
§ 40, p. 1046 

Prior service, disqualification on account of, § 6, p. 
991 

Proceedings, §§ 37-44, pp. 1035-1065 
Admissibility of evidence, $ 42 
Attendance of witnesses, § 41, pp. 1049-1057 
Compelling witness to testify, power as to, i 41, p. 
1054 

Conduct in general, 8 38 
Control of witnesses, § 41, p. 1054 
Evidence, 

Before grand jury, S 42 
Minutes of, § 44 

Examination of witnesses, 8 41, pp. 1049-1057 
Findings, record of, 8 44 
Function of, 8 37 
Informal nature of, 8 37 
Inspection of minutes, 8 43, p, 1063 
Interference with porsons other than grand jurors, 
8 40, pp. 1039-1049 

Knowledge on which pro<*ee<llng, S ^ 

Matters subject to InveKtigatlon, 8 ^*4, p. 1028 
Minutes of evidence, 8 44 
Order of proof, § 41, p. 1057 

Participation of persi>ns other than grand Jurorsv 
8 40, pp. 1039-1049 
Presence of, 

Accused, 8 39 

Persons other than grand jurors, 8 40, pp. 
1039-1049 

Prosecuting attorney, attendance of, 8 40, 1041 
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Proceedinpjs—Continued, 

Record of, § 44 

Report on invostiffations, § 35 
Secrecy, § 43, pp. 1060-1064 
Solf-incrlminating evidence, § 42 
Spwial grand jury, investigations, § 36 
Subpoenas, power to issue, § 41, p. 1050 
Snfncieiicy of evidence, § 42 
Technicalities, freedom from, § 37 
Unauthorized persons in jury room, effect of pres¬ 
ence of, § 40, r>. 1047 
Witnesses, g(»mu*ally, post 
Process, 

Summoning, § 14, p. 1006 
Witness^^s, § 41, p. 1050 

Pro’duetion of hooks or records, subpoenas requiring, § 
41, pp. 1051, 1052 
Prosecuting attorn(‘y. 

Availability to grand Jury, § 40, p. 1042 
(^halleng<‘s, right to interpose, § 28, p. 1015 
I^)W('rs or duties, § 40, p. 1042 
Presence* in grand jury mom, § 40, p. 1041 
S<*<»recy <»f proc<*t‘dings, 43, p. 1061 
Submission of matters for consideration, § 34, p. 
1031 

Subpo(*nas. flower to Issue, § 41, p. 1051 
Va<*ancy in olilce as terminating, § 33 
Witn(*ss, app(*nrancc* as, § 40, p. 1046 
Pmsmiting olllctT, relation to, § 1, p. 0S2 
Pr(»seentfvr, 

Relationslilp to as ground for challenge, S 30 
Summoning t<* serve, chulienge on gnaiiid of, § 

Public offc*n.ses, Inqtiiry Into, g 3‘ir, p. 1020 
Public officers, 

Dlsquallih‘ation, § P- ^^2 

Kxempdon from s(*rvic<' on, S 8 

Invest Igatioa of, § 34, p. 1030 

Spjwial grand jury to investigate charges against, 

§ 

Publb* welfan*, rc*<*ommendatl<ms as to, presentment 
or r(»|Mirt, g 34, ]>. 1033 

<iuali0eaflnns. <^}mpet«»ncy and qualiffcatlon.s, ante 
l^uashiiig venire, g 27 
ijntirum, nen*sslty of, § 38 
Uaee* 

Kxelnsloii from jury list bi*cause of, § 12 
QuallOeailon of, g iu p. 

Ib*}tsonal»h* <louli«, 4»videnee Inyond as <*sseutial, S 42 

Re-assembly, i»luce of, g 32, p. 1023, n. 44 

Recall, 

I>lsmlsst‘d grand Jury, g 5 
Jumr t*xcuseti by mistake, § 31 
Re-swearing as essimtial, g 20 
Rec<*ss, g :53 

U<*cogiti'/tUice, wltnesst^, g 41, p. 1051 
Rt*<‘<imnit*mlatlu«.s prost*ntment, making in, § 34, p. 

103.3 

RtH^-ord, 

Pro(*i*(Mlings g 44 

Hehs-tion and drawing, S 13 
Relathmsldp ti>, 

OtlMT IkMlles and (»ffl<‘<‘rs. g 1, p. OHO 
Person charged, dlsquallfleation on ground of, j 6, 
p. m\ 

Religious iwlief. 

Exemption from service on ground of, g 8 


Religious belief—Continued, 

Qualifications as affected by, § 6, p. 992 
Removal from office. 

Power of investigation as giving power of, § 34, 
1030 

Recommendation, authority to make, § 34, p. 
1034 

Reports, 

Duty to make, § 35 
Filing of as discharge, § 33 

Secrecy of proceedings as invaded by, § 43, p. 1063 
Supervision and control of, § 45 
Residence, qualification as to, § 6, p. 903 
Ro-swearing, recall as requiring, § 20 
Return, summons, § 14, p. 1007 
Review, proceedings as subject to, § 38 
Seal, venire facias, necessity, § 14, p. 1006 
Sealed envelopes, drawing names of jurors by lot 
from, g 9, p. 908 

Secrecy of proceedings, g 43, pp. 1060-1064 
Secret instructions, effect of giving, § 21 
Selection and drawing, {l§ 9-13, pp. 995-1004 
Amendment of record, § 13 
Apportionment, § 11 

Arbitrary disregard of statute, § 0, p. 906 
Certification of lists or panels, § 0, p. 008 
<Herk's duty, § 0, p. 095, n. 76 

Compliance with statutory requirements, § 9, p. 

996 

Corre(‘tioii of jury lists, § 0, p. 908 
Corruption, irregularity amounting to, § 9, p. 
t)07 

Death of grand juror, effect of, § 9, p. 908 
De fa(?to officers, § 10 
Departures, § 0, p. 997 
Dt'pntics, § 10 

Directory nature of statutes relating to, $ 9, p. 

997 

Discretion of, 

Court, number of names placed In jury box, 

^ 0, p. 1000 
Olffclals, 8 12 
Discrimination in, 8 12 
Dlsqualilled persons acting, 8 10 
Federal grand jury, apportionment, §11 
Impartiality, § 12 
Jury box. 

Number of names placed in, § 9, P- 999 
ffUnie of placing names In, § 0, p. 999 
Jury ctommlssioners, 8 10 
Dlsts, 

Correction and revision of, 8 9, p. 008 
Rrott'ctlon and cortblcation of, § 9, p. 90S 
Striking names from, 8 0» P- ^000 
T^>t, drawing by, 8 9, p. 008 

Mandatory nature of statutes relating to, § 0, p. 
907 

Mode of selfK-tlng, 8 9, p. 905 
Notice, § 0, P. 09H 

Number of names placed in jury box or on list or 
panel, 8 9» P- 999 

Oath of officer designated to select, 8 10 
Officers authorized to perfoi-m duty, 8 19 
Panel, 

I>rotection and certification of, § 9, p. 998 

Size of, 8 9> P- 909 

Time for drawing, 8 9, p. 009 
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Selection and drawing—Continued, 

Persons authorized to select or draw, § 10 
Presence of ofRcers, § 9, p. 1000 
Presumption, § 12 

Protection of lists or panels, § 9, p. 998 
Race or color, exclusion because of, § 12 
Record of, § 13 

Revision of jury lists, § 9, p. 998 
Sealed envelopes, drawing by lot from, § 9, p. 
998 

Sex, consideration in making, § 12 
Sheriff, assisting in, § 10, n. 37 
Size of jury panel, § 9, p. 999 
Special grand jury, § 10, n, 37 
Statutory provisions, § 9, p. 995 
Striking names from venire list, § 9, p. 1000 
Substantial compliance with statute, § 9, p. 
996 

Technical irregularities, § 9, p. 996 
Time of selection, § 9, p. 998 
Waiver, irregularities, § 9, p. 997 
Self-inerlminatlon, constitutional right against, § 42 
Service, venire, § 14, p. 1005 
Sessions, §§ 32, 33, pp. 1022-1027 

Officers designated to attend, § 40, p. 1040 
Place of holding, § 32, p. 1023 
Suspension or interruption of, § 33 
Setting aside. 

Discharge, § 33 

Indictment, unauthorized persons present during 
deliberations, § 40, p. 1048 

Sex, 

Qualifieations as to, $ 6, p. 993 
Selection of grand jury, consideration in making, 
§ 12 

Sheriff, 

Presence of during investigation, § 40, p. 1040 
Summoning, § 15 

Process directed to, § 14, p. 1006 
Sickness, 

Substitution of juror in case of, § 23 
Witness, presence in jury room of imlispensable 
attendant for, § 40, p. 1040 

Social order, preservation and protection of, $ 34, 
p. 1027 

Source of information, summoning witnc'sses, § 34, 
p. 1032 

Special assistant prosecuting officer, participation in 
proceedings, § 40, p. 1043 

Special counsel, presence and participation in pro¬ 
ceeding, § 40, p. 1046 
Special grand jury, 

Authority to call, § 3 
Discharge on calling of, § 33 
Powers and duties, § 36 
Reconvening of, § 5, n. 21 
Selection of, § 10, n. 37 

Termination of existence, § 32, p. 1024, n. 53 
Special term, 

Adjournment to as discharge, $ 33 
Authority to convene for, § 4 
Statutory provisions. 

Apportionment among designated localities, § 
11 

Assistant counsel for state, presence during in¬ 
vestigation, § 40, p. 1043 
Body as creature of statute, § 1, p. 983 


Statutory provisions—Continued, 

Challenges, 

Grounds, § 29 

Persons entitled to make, § 28, p. 1915 
Polls, § 30 

Civil matters, inquiry into, § 34, p. 1030 
Compensation, § 47 

Continuance beyojid term, § 32, p. 1023 
Defective panel, completion of, § 22 
Discharge, §§ 31, 33 
Excusing juror, § 31 
Exemption from service, § 8 
Federal grand jury, continuance beyond term, § 
32, p. 1024 

Foreman, appointment, § 19 
Impaneling and organization, § 16 
Increasing number of jurors, § 24 
Liability of jurors, § 45 
Number of jurors, § 18 
Oath, form of, § 20 
Presence of, 

Accused, § 39 

Persons other than grand Jurors, § 40, p. 
1040 

Presentment, § 34, p. 1032 
Procedure, rules or methods of, § 38 
Prosecuting officer, attendance on grand Jury, § 
40, p. 1041 

Public officers, investigation of, 8 34, p. 1030 
Qualiffcatioiis, 8 6, p. 987 

Freeholder or lu)usehold<»r, 8 9* P- 991 
Recalling dismissed grand jury, 8 5 
Secrecy of proceedings, 8 43, p. 1060 
Selection and drawing, 8 9, p. 1)95 
Record of, 8 13 

Self-incrimlnntiiig evidence, § 42 
Special grand Juries, 8 3 

Stenographers, presinice In jury room, 8 40, p. 
1046 

Summoning and impaneling, S3; 8 14, p. 1605 

Term of service, 8 32, p. 1022 

Witnc»sses, 

Form of osith, 8 41, p. 1053 
l»rocess to se<Mire, 8 41, p. 1050 
Stenographers, 

Extra conipc*nsatlon for s<*i*vl(‘es as. 8 47 
l*rt»sen(re of in grand jury room, 8 40, p. KMO 
Sulipoeiias, 

Duces t<K‘uin, 

(Vmti'inpt 9)r refusal to pnaiiu^e lu>oks or 
dociimtmts, 8 41, p. 1<»54 
Issuance, 8 41, p. l<ir»2 
Witnesses, 8 41, p. 105<> 

DisolK»dien<H*, 8 41, p. 1054 

Substitute prose<*uting officer, participation In pro¬ 
ceeding, 8 40, p. 1043 
Substitution of jurors, 8 33 

Summary punishment, witness guilty of contempt, 8 
41, p. 1056 

Summoning, 88 14.15. pp. 1004-1007 
Amendment of return, 8 14, j>. 1007 
Complianci^ with statute, 8 14, p. 1005 
Directory provisions, 8 14, p, 1005 
General service us suffl<*ient, 8 14, p. 1005, n, 
92 

Irregularities in, 8 14, p. 1005 
Mandatory provisions, 8 14, p. 1QU5 
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Summniiiiiff—Continued, i 

Modoof, § 14, p. 1004 
NuiuImm* to l>o sumiiioncd, § 14, p. 1006 
I^orsons authorizcrl to summon, § 15 
Place of, § 14, p. 1005, n. 04 
Prior order of court. § 14, p. 1005 
Process. § 14, p. m)i\ 

Return, § 14, p. 1007 
Service of venire, § 14, p. 1005 
Slier iff, § ir> 

Time of, § 14, p. 1006 
Voluntary appearance, § 14, p. 1005, n. 94 
Writ, issuanci' and return of, § 14, p. 1006 
Supervision of court, S 1, p. 081 

SupiileiiKMitary panel, completion of defective panel 
from, § *22, n. 20 
Suspension of sessions, 8 

SuspOdon, sunmnniing and examining witnesses on, § 
24, p. 1022 
Swearing of, 

< 2 iall 4 ‘»iges ns required to be made before, § 28, p- 
1016 

nischarg<» after, 8 •'^l 
Kxcusing aft(u*, 8 **^1 
Jurors, 8 20 

Presuiniitions as to, 8 20 
^Vit!H‘sses. 8 41, p. 1052 
(Jnunl jurors as, 8 P« 

Taxpa.v<»rs, <|ualitlcution of, 8 6» p. 004 
Temporarily ex<*using members, power as to, 8 31 
Temporary adjotirnmeut <if court, efTei't of, 8 32 
Term <»f s<‘rviiH». 88 22. 22. pp, 1022-1027 
T<»rmlnation of existence, § 22, p, 1022 
Territorial llmltatlous, inquisitorial powers, 8 34, p. 
1021 > 

Third ptM'sons, interference by, effect, 8 40, p. 1041 
Time, 

<Misil!eug<*s, 8 28, p. 1016 
iirgatti/.ailon, § 17 
Qualillcatlotis, $ 6, p. 988 
S<dis*tiou of grnml jury, 8 9, p. 998 
Service, <uiiill«uauce beyond term, 8 32, p, 1023 
Summoning. 8 14, r». 1006 
Tresfwiss, llnbllKy of Juror in action for, 8 45 
Trial, wnvertlng Inquiry into, § 27, ri. 89 
Trial jmige, 

C'ontiniilty, discretion In determining, 8 32, n. 
r»9 

I*i‘esi‘iice <lurli»g Investigation, $ 40, p. 1040 
Unaiithorlwd perHons, i^ffwi of present* of in grand 
jiiry nwim, 8 40, p. lt)47 
VacaiK-les, tilling of, discretion of <MJurt, 8 22 
VenliH' fitidas, issuance and wturu of writ of, | 14, 

p. 1006 

Verdict, liiidlng or reiw>rt of, 125 
Visiting premises, right to, 5 42 

Voir dire, <*halleng(*s, right to examine on, S 28, p. 
1017 

Vohintary appearance, effect of, f 14, p. 1005. n. 
94 

Volunteer witness's, ( 41, p. 1060 
V«iters, iftiulitlcatioim of as esseiitiiil, f 0, p. 992 
Voting, ineniliers entitled to vote, I Jt8 
Waiver, 

Chiillenges. f 28. jk 1017 

Chaiieitge to latlis an waiver of challenge to 
array, { 29 


Waiver—Continued, 

Disqnaimcation of grand juror, 8 7 

Exemption from service on, 8 8 

Selection and drawing, irregularities, § 9, p. 907 

Witnesses, 

Accused’s right to have sworn and examined, 8 
30 

Administration of oath to, § 41, p. 1053 
Advising with counsel, right of, § 43, p. 1002, n. 
17 

Assistant prosecuting counsel, presence of as, 8 40, 
p. 1043, n. 07 

Attendance of, § 41, pp. 1049-1057 
Challenging authority to call, § 41, p. 1049 
Compelling testimony, § 41, p. 1054 
Competency or relevancy of evidence as of con¬ 
cern to, 8 41, p. 1049 
Conduct of examination of, § 41, p. 1057 
Contempt, 

Proceedings to punish for, 8 41, p. 1055 
Purging of, § 41, p. 1057, n. 00 
Refusal to testify as, 8 41, p. 1054 
Continuing after calling of, effect of, § 41, p. 1049, 
n. 70 

Control of, § 41, p. 1054 

Contumacious answers, commitment for contempt 
in making, 8 41, p. 1055 
Disohedienco to subpoena, § 41, p. 1054 
Duty to answer questions, 8 41, p. 1040, n. 72 
Evasion of service of subpoena as contempt, 8 41. 
p, 1054 

Evasive answers, contempt, 8 41, p. 1055 
Examination of, $ 41, pp. 1040-1057 
Form of oath, § 41, p. 1053 
General oath to as suHicient, 8 41, p. 1053 
Grand jurors, swearing of, 8 41, p. 1053 
Immunity from prosocutioii, contempt for failure 
to answer questions when granted, 8 41, p. 
1055 

Indorseim'nt on Indictment, swearing of, § 41, p. 
1053 

Interpw'ter as, presence during investigation, 8 40, 
p. 1041 

Mode of examination, § 41, p. 1057 
Notes of testimony of, authority to make, 8 40, p. 
1017 

Perjured answers, contempt in making, 8 41, p- 
1055 

Pr(»sence In grand jury room during examination 
of otlier witnesses, 8 40, p. 1040 
Prepwuitment as condition precedent to examina¬ 
tion of, § 34, p. 1032 
Proceedings to punish, 8 41, i>. 1055 
Process t<> secure, 8 41, p. 1050 
Prose<»utlng ofilcer as, appearance before grand 
jury, 8 40, p. 1<145 

Purging of contempt, 8 41, p. 1057, n. 60 
Ue<*ognlzauce, 8 41, p. 1051 
U«*fusal to testify, 8 41, p. 1054 
Ui^-swearing (»f, 8 41, p. 105,2 
Right to call, 8 41. p. 1049 

«wn*<*y of prtKiHKiings, privilege as extending to, 
8 42, p. KHil 

Hui»iH)ena for, 8 41, p. 1050 
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Witnesses—Continued, 

Subsequently maldng defendants, effect of, § 
39 

Summoning of, challenge to polls on ground of, § 
30 

Swearing of, § 41, p. 1052 
Volunteer witnesses, § 41, p. 1050 


Women, 

Competency, § 6, p. 993 
Exemption from service, § 8 
Words and phrases. Definitions, ante 
Writ, 

Summoning, issuance, and return of, § 14, p. 1006 
Venire facias, issuance and return, § 14, p. 1006 
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Acknowlodffmont, noeossity of, § 5, n. 41 
Actions for ront, § 14, pp. 1115-1121 
Adinissihllity of evidence, actions to recover, § 14, p. 
1110 

Adverse enjoyment, conveyance by, § 7 
Adverse* possession, rules governing, § 10 
Anidnvit of defense, actions for rent, § 14, p. 1110 
Alienation, ^ 7 

Restraint on, validity of, § 5 
Amount of payment, agreement as determining, § 11, 

p. 1112 

Annuity, distinguished, § 1 
Answer, action for rent, § 14, p. 1119 
Ap|>ortir>nm<nit, S 8 

Owner of rent as chargeable with notice of man¬ 
ner of. ^ 10 

night of acLitm for ground rent after, § 11, p. 
1107 

Arrearages, 

Atdions to recover, $ 14, pp. 1115-1121 
Roiui for, lien as lost l)y taking, § 11, p. 1110 
Interest on, § H, p. 1113 

IJen for, involuntary sale as discharging, § 11, 
p, 1112 

Personal representative of original grantee, li¬ 
ability for, S 11, p. 1107 
Presumption as to payment of, § 0, p. 1100 
Assignee, 

Action for rent against, S 14, p. 1117 
Action for rent by, § 14, p. 1110 
Attachment by, §11, p, 1108 
Huihling t*ovenant, enforcement against, § 13 
lOstopiud of, § 11, p, 1108 
Assignment, 

Kxtinguishment by, § f>, p. 1009 
Instrtiment of creation ojM^rating as, § 0 
Interest on arrears, liability for, jS 11, p, 1113 
Personal liability for rtmt after, § 11, p. 1107 
Itlght to rent In case of, § 11, p. 1107 
Assum{)slt, 

laabillty for rent In action of, § 11, p. HOC 
U<*covery of arrears by waiy f)f, § 14, p. 1115 
Hankruptey, <ilschttrge in as defense to claiim for rent, 
§ M. p, niH 

HUaterai instrument, ground r<*nt dml as, § 3, n. 
30 

Bona Ode pnrehaser, right to rent, § 11, p. 1107 
Bond, ariHMirs, lien as lost by talking, § 11, p. 1110 
Brt*ach of covenant, 

Extinguishment by, $ 9. p. 1009 
Mortgagans Halillity for, § 10 
Buildings, 

Covenant for, § 13 
l*roix»rty right in, 110 
Burden, gnmiul rent as, § 3 
Burden of prtaif. 

Actions to rtH^over, § 14, p, 1110 
Extinguishment, § 0, p, 1101 


Change of interest, right to rent as affected, § 11, p. 
1107 

Change of interest in land, liability for rent as affect¬ 
ed, § 11, p. 1107 

Choses in action, installment of ground rent as, § 14, 

p. 1116 

Common law, 

Apportionment of rent service, time of, § 8 
Nature of estate in, § 2, p. 10S8 
Complaint, actions for rent, § 14, p. 1110 
Conditions, re-entry in default of payment of rent, § 
5 

Conditions precedent, 

Action for rent, § 14, p. 1116 
Ejectment for nonpayment of rent, § 15 
Re-entry for nonpayment, enforcement of right, § 
15 

Consideration, § 5 

Building covenant as part of, § 13 
Reduction of rent, agreement for, § 11, p. 1106 
Construction, instrument of creation, § 6 
Contracts, conveyance by, § 7 
Contribution, 

Part owner compelled to pay whole of rent, § 11, 

p. 1106 

Sale of part of land subject to ground rent, § 11, p. 
1110 

Control of property, § 3 

Corporeal inheritance in fee, grantee’s estate as, § 3 
Costs, actions for rent, § 14, p. 1121 
Cotenants, liability for rent, § 11, p. 1106 
Covenants, 

Extinguishment or release of ground rents, § 9, 

p. 1102 

Necessity of, § 2, p. 1088 
Not to build, onfor<t(»mcnt of, § 13 
Recovery by action of, § 14, p, 1115 
Creation of, § 4 

Creditors, priority of lien for rent over claims of, § 11, 

p. 1111 

Cumulative remedies, recovery of arrears, § 14, p. 
1115 

Damages, building covenant, breach of, § 13 
Debt, 

Ground rent becoming due as, § 2, p. 1092 
Liability for rent in action of, § 11, p. 1106 
RiKJOvery of arrears by action of, § 14, p. 1115 
Declaration, actions for rent, § 14, p. 1119 
Deed, 

<’onveyance of interest by, § 7 
<’.r(*ation as requiring, § 4 

Extinguishment or release, execution of, § 9, p. 
1104 

Rent riwerved in as ground rent, § 1 

Right to and liability for rent as controlled by, 

§ 11, p. 1106 

Deed poll, form of action to recover rent reserved in, 
§ 14, p. 1115, n. 24 
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Default judgment, actions to recover, § 14, p. 1120 
Defendant, 

Actions for rent, § 14, p. 1117 
Ejectment proceeding, § 15 
Defenses, 

Actions to recover rent, § 14, p. 1118 
Ejectment for nonpayment of rent, § 16 
Definitions, § 1 
Demand, 

Condition precedent to action of covenant for rent, 
§ 14, p. 1116 

Distress, condition precedent to invoking remedy 
of, § 11, p. 1112 

Ejectment, condition precedent, 115 
Re-enti*y, condition precedent, § 15 
Descent and distribution, rents reserved as descend- 
able, § 7 
Devise of, § 7 
Devisees, 

Actions for rent by, § 14, p. 1117 
Re-entry, enforcement of right, § 15 
Right to rent, § 11, p. 1107 
Distinctions, § 1 

Ground rent system in different states, § 2, p. 
1091 

Rent service and rent charge, § 2, p. 1089 
Distress, 

Enforcement of payment of rent by, § 11, p. 
1112 

Recovery of rent by, § 14, p. 1115 
Statutes extinguishing common law right of, § 
2, p. 1089 

Duration, meaning of term as to, § 2, p. 1091 

Duty of parties, § 10 

Ejectment, 

Maintenance of for nonpayment of rent, § 15 
Remedy by way of, § 14, p. 1115 
Encumbrance, 

Ground rent as, § 3 

Priority of lien for rent over, § 11, p. 1111 
Enforcement of lien for, § 11, p. 1110 
Entry, extinguishment by, § 9, p. 1099 
Equitable interest, owners of as liable for rent, § 11, 

p. 1106 

Equitable waste, doctrine of as applying, § 10 
Equity, 

Apportionment of rents in, § 8 
Recoveiy of arrears in, § 14, p. 1115 
Re-entry, right of, f 15 
Estate in land, nature of, § S 
Estoppel, 

Apportionment, § 8 
Assignee, § 11, p. 1108 

Redemption, extinguishment by, § 9, p. 1103 
Reservation of rent, denial of, § 4 
Title of grantor or lessor, denial of, § 10 
Eviction, 

Extinguishment of rent, § 11, p. 1110 
Plea of in action for rent, § 14, p. 1119 
Evidence, 

Actions for rent, § 14, p. 1119 
Re-entry, § 15 
Taxes, payment of, § 12 
Exception distinguished, § 1 

Ex contractu, action for to recover arrears of rent, 
§ 14, p. 1115 

Execution, judgment for rent, § 14, p. 1120 


Executors and administrators. 

Parties to action for rent, f 14, p. 1117 
Party to action on covenant for rent, § 11, p. 
1107 

Re-entry, enforcement of right, § 15 
Extinguishment of, § 9, pp. 1098-1104 
Pee farm rent, defined, § 1, n. 0 
Foreclosure, 

Liability for rent of purchaser of land at, § 11, p. 
1100 

Redemption by purchaser at, § 9, p. 1104 
Forfeiture, extinguishment by, § 9, p. 1099 
Form, actions to recover arrears, § 14, p. 1115 
Freehold, leasehold interest of tenant as estate less 
than, § 3, n. 26 
Heirs, 

Acceptance, liability for rent as dependent on, § 11, 
p. 1109 

Actions for rent by, § 14, p. 1117 
Re-entry, enforcement of right, § 15 
Right of on nonpayment of rent, S 11, p. 1107 
Improvements, long term leases encouraging, § 2, p. 
1090 

Income tax. liability for, § 12 

Incorporeal inheritance in fee, grantor’s estate as, S 
3 

Insolvency, discharge in as defense to claim for rent, 
§ 14, p. 1118 
Instrument of creation. 

Construction of, § 6 

Right to and liability for rent as controlled by, § 

11, p. 1106 

Instrument of release, requirements of, $ 9, p. 1098 
Intent, merger operating us extinguishment as ques¬ 
tion of, § 9, p. 1102 
Interest, 

Arrears of rent, § 11, p, 1113 
Judgments for rent, § 14, p. 1120, n. 21 
Involuntary sale of land, 

Effect of, § 10 

IJen for rent as affected, S 11, p. till 
Joinder of causes, actions for rent, § 14, p. 1116 
Judgment, 

Actions to recover, § 14, p. 1120 
Ejectment for nonpayment, § 15 
Priority of lien for rent over, § lli p. 11H 
Judicial sales, priority of lien for rent on land sold 
at, $ 11, p. 1111 

Jurisdiction, action for rent, $ 14, p. 1116 
Jury questions, api)ortlonmcnt, 5 8 
Laches, recovery of arrears as barred by, ( 14, p. 
1116 

Land, nature of estate in, § 3 
Land gabel as, § 1, n. 5 

Landlord and tenant, nomenclature of parties, S 1 
Lapse of time without payment, extinguishment by, { 
9, p. 1099 
Leases, 

Distinctions, § 1 

Ordinary lease distinguished, § 6 
I.iegal tender, payment in money made, 5 11, p. 1112 
Liability for rent, § 11, pp. 1106-1113 
Liability of parties, § 10 
Lien, 8 11» p. 1110 

Life estate, power to make ground rent deeds, § 
5 
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Limitation of actions, 

Ejoc'tmont for nonpayment of rent, § 15 
Recovery of rent, § 14, p. 1116 
Loan, 

nifference in, § 1 
Distinguished, § 6 

Lunatics, dwd of extinguishment by committee of, § 
9, p. n04 

Management of property, § 3 
Medium of payimuit, }i 11, p. 1112 
Mergin’, 

Uuihiing covenant as discharged l>y, § 13 
Exfingiiishnient by, § 0, p. 1101 
Mortgagi‘e, 

Knrorceinent of liability for rent against, § 14, p. 
1115 

Lialdllty for rent, § 11. p. 1100 

I. ia!>illty of, S 10 

Possession, liability for rent as dependent on, § 11, 
p. 11 OS 

Taxes, liability for. $ 12 
Mortgages. 

<^uiv(\vance of Interest by, § 7 
Distinguished. Hn.O 

Priority of lien for rent over, $ 11, p. 1111 
Nature of estate in, H 2, pp. 108S-1003 
Land, 3 

Nil habuit in tenement is, plemilng in action for rent 
resfu’Ved. {$ 14. p. 1118 
Ninety nine year lease, 

Landlorcrs lnter<»st In, 8 3 
Nature of rent n*serv<»d untler, 8 2, p. 1000 
Nonpayment <tf rent, n'-entry for, 8 
Not lee, 

KJeetnuMif, 8 tO 

Redemption, priawdlngs sc»eking, 8 0, p. 1104 
R4*-entry. m*eesslty of, 8 15 
Operation of law. 

Apimrtlonment by, 8 B 
t^mveyaiice, 8 7 
Kxtlttgnlshmetit by, 8 5, p. 1008 
Ownersltlp, estate In land, 8 5 
Partial release, sale of part of lan<l, 8 5, p. 1000 
Particular estate, naturt* of estate in, g 2, p. lOlK) 
Parties, 

Action for rent, 8 14, p. 1116 
KItHdment for nonpayment, 8 15 
Partition, 

Eflr<*< t of, 8 10 

Liability for pro|Kirtlonatc share of ground rent, 
i 11, p. 1109 
Payment, 

K.\tini'»dshrm‘nt by ln|)HC of time without, 8 0, p. 

mm 

Medium of, 8 IL P* 

Penalty, re-entry, right of as, 8 15 
lVrpi»tua! lejiws, term employed to tiesignate rent in, 
8 1 

Perpetual nature, 8 9, p. 1098 

IVrsonal prtiptu’ty. Interest In ninety-nine year lease 
as. I 3 

Personal representative, original grantee, liability of 
on transfer of land, 8 IL !>• ^ 107 
Personal resfsmslblllty, rent service, $ 11, p. 1106 
Personalty, enfortvment of Hen for rent against, 8 

II. p. 1112 

Petition, extinguishment of ground rent, 8 5, p. 1100 


Plaintiff, 

Actions for rent, 814, p. 1116 
Ejectment proceeding, § 15 
Pleading, actions for rent, § 14, p. 1119 
Possession, assignee, liability for rent as dependent on, 

§ 11, p. 1108 

Presumptions, 

Actions for rent, § 14, p. 3119 
Apportionment, § 8 
Extinguishment, § 9, p. 1101 
Payment, lapse of time, § 9, p. 1100 
Re-entry, § 15 

Priority, lien for rent, § 11, p. 1110 
Procedure, redemption, extinguishment by, 8 9, p. 
1104 

Proceeding in rem, i-e-entry as, § 15 
ProcesvS, actions for rent, § 14, p. 1119 
Pro tanto, release, § 0, p. 3099 

Public purposes, apportionment of ground rents as to 
land reserv^ for, § 8 

Public use, extinguishment in respect to land taken 
for, § 9, p. 1098 

Purchase money, rent considered in nature of, §§ 3, 
6 

Quia emptoros terrarum, effect of statute of, § 2, p. 

3089 

Quiet enjoyment, extinguishment by breach of cove¬ 
nant for, 8 9, p. 3009 

Quit rents, rents reserved in fee in deed as, 8 1 
Realty, partaking of nature of, § 2, p. 3092 
Recognition of ground rents, particular state, § 2, p. 
1092 

Recordation of instruments, 

Necessity, § 5, n. 41 
Release, § 9, p. 1098 

Redemption, extinguishment by, § 0, p. 1302 
Reduction of rent, enforceability of agreement for, 8 
11, p. 1196 
Re-entry, 

Rernwly by way of, g 14, p. 1115; § 15 
Validity as condition for on default in payment 
of rent, § 5 
Relation back, 

Lien for rent, 8 11, p. 1110 

Sheriff’s sale under judgment for ground rents, § 

11, p. 1111 

Release, § 0. pp. 1098-1104 

Apportionment at time of, g 8 
Building covenant as discharged by, 8 13 
liemedles, recovery of rent, § 14, pp. 1115-1121 
Renewal, meaning of term as to, § 2, p. 10f)l 
Riuit charge, 

Apportionment of ground rents regarded as, g 
8 

Naiture of at common law, 8 2, p. 1089 
Rents reserved in fee in deed as, § 1 

Itont s(»ck, 

Dommon law, nature of, § 2, p. 1089 
Remedy for nonpayment, 8 14, p. 1115 
Rent service, 

Apiwrtionment of ground rent regarded as, g 8 
Eviction of tenant as extinguishing, 8 H, P- 
1110 

Nature of at common law, g 2, p. 1088 
Rents reserved in fee, g 1 
Repairs, 

Covenant for, g 13 
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Bepairs—Continued, 

Liability for expense of, § 10 
B^levin, distress, remedy of by owner of property 
distrained, § 11, p. 1112 

Bequisites, leases or conveyances reserving, § 5 
Beservation, 

Creation by, § 2, p. 1088 
Ground rent as rent reserved, § 1 
Beturn, process in actions for rent, § 14, p. 1119 
Beversionary interest, ninety-nine year lease, § 3 
Bight to rent, § 11, pp. 1106-1113 
Bights of parties, § 10 
Bunning with land. 

Building covenant, § 13 

Covenant for extinguishment or release of ground 
rents, § 9, p. 1102 

Covenant for payment of ground rent, § 11, p. 
1108 

Sale, 

Apportionment, right as attaching at time of, § 
8 

Distinguished, §§ 1, 6 

Seizin of grantor, validity as dependent on, § 5 
Set-oflP and counterclaim, actions for rent, § 14, p. 
1118 

Setting aside judgment, actions for rent, § 14, p. 
1120 

Sheriff’s sale, purchaser of land subject to, liability for 
rent, § 11, p. 1109 
Specific performance, 

Contract for sale of, § 7 
Bedemption, covenant to allow, § 9, p. 1103 
Statutory provisions. 

Effect of, § 2, p. 1089 
Ejectment, § 15 

Extinguishment, lapse of time without payment, 
§ 9, p. 1100 

Bedemption, extinguishment by, § 9, p. 1103 
Successor to title, liability for rent, i 11, p. 
1109 

Stipulations, transfer of land subject to ground rent, 
binding effect of, § 11, p. 1109 
Strangers, rent charge in favor of, enforcement against 
assignee, § 11, p. 1108 
Subdivision of land, effect of, § 10 


Sublease, liability for rent in case of, § 11, p. 1109 
Successor to title, liability for rent, § 11, p. 1108 
Successors in interest. 

Action for rent by, § 14, p. 1116 
Parties defendant in action for rent, § 14, p. 
1117 

Be-entry, right as passing to, § 15 
Sufficiency of evidence, actions to recover, § 14, p* 
1119 

Tax sale, purchaser of land at as liable for rent, § 11,. 
p. 1109 

Taxes, liability for, § 12 

Tenants, in common, liability for, § 11, p. 1100 
Tender, redemption money, effect of, § 9, p. 1104 
Term of years, rent reserved in leases for as, § 1 
Time, re-entry, exercise of right, § 15 
Time to sue. 

Ejectment for nonpayment of rent, § 15 
For rent, § 14, p. 1116 
Title, estoppel to deny, § 10 

Torts, joinder of cause of action sounding in with ac¬ 
tion for rent, § 14, p. 1116 
Transfer of, § 7 

Liability for rent in cjtse of, J 11, p. 1107 
Bight to rent as affected, § 11, p. 1107 
Trustees, 

Deed of extinguishment or release, application to 
court as necessary, § 0, p. 1104 
Liability for ground rents, § 11, p. 1106 
Union of title, extinguishment by, § 0, p. 1101 
Use and enjoyment, consideration for, § 5 
Usury, cancellation of instrument involving, { 5, n. 
41 

Validity of transaction, § 5 

Voluntary sale, right to rent by pun*haser at, 5 11, pw 
1107 

Waiver, waste, right to recover for, § 10 
Waste, 

Condition against, § 6 
Liability for, $ 10 

Weight of evidence, actions to recover, § 14, p- 1119 

Wills, devise of, § 7 

Words and phrases, 8 1 

Wronfirfiil disnossession. effect of. 8 8 
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Abandonment, dlsrharge, 5 (58 
Abutomeut, plea in, § 07, p. 1272, n. 08 
Absence of f^uarantor, contribution as between guar¬ 
antors, § 115, p. 1305 
Absolute guaramty, 

A<?<H'ptauco, notice as essential, § 11, p. 1148 
Bills or notes. 

Notice of default to guarantor as essential, § 
(53, p. 1224 

Payment, $ 4(5, p. 1196 
Heath of gnax’antor as terminating, § 37 
Penned, § 7, p. 1139 

Demand on principal debtor as condition to 
liability, § 62 

Diligence in (‘iiforc'ing claim against principal 
as essential to liability, § 61, p. 1217 
Kle<*tl(>n of r<mictlies, (51, p. 1218 
KvideiK»e, $ 101, p. 1285, n. (55 
Indebitatus assumpsit as lying against guarantor, 
S 8*1 

Letter of <Tedit, 8 7, p. 1142 
Nec<*ssity, 8 n, i)* 1143 
Notice of acceptance, 8 Hi P* H48 
Notice of default. 

Necessity, 8 63, p. 1223 
lUcadlng, § 96, p. 1272 

Secured (lc»hts, resort to security as prerequisite 
to liability, 8 011 P. 1210 
Time of accrual of liability, 8 66 
Validity of principal contract as essential to li¬ 
ability, 8 16 

Acceleration of maturity, mortgages, liability on 
guaranty of payment as affecte<i, § 48, p. 1202 
Acceleration of payment, notice of default furnishing 
basis, 8 m, p. 1223, n. 07 
A<*<»cptanc<s 8 6, pp, 1143-1146 

Assignability of om*r, 8 42, p. 1189 
Burden of pr<H)f, 8 60, p. 1277 
Uomnuuicement of liability, § 53 
Direct notice as essential, 8 12 
Kvldence, 8 161, p. 1285 
Jury <iu(wtlon, 8 163, i>. 1291 
Mall, sulllclency. 8 12 
Nec<*sslty, 8 6, jq). 1143-1146 
post 

Vleading, 8 66, p. 1260 
l>r(*sumptlon, 8 60, p, 1277 
Suillclem^y. 8 6.1>. 1145 

AccoittiiMslation Indorseimuit, $ 18, p. 1158, n. 89 
Account annexcHl, enforcement of liability in action 
on. 8 8*1 
Accounting. 

Comlltlon premlont, 8 87 
Gtiarawtor’s right to, § 110 
Several guarantors, liability disclosed by, | 84 
Accrual of Uabillty, time, 8 66 

Acknowledgment of liability, waiver of notice of 
acceptance, 8 14 


Act of God, delay in notice of default, excuse, § 63, 

p. 1226 

Actions, 

Arbitration as condition precedent, § 87, n. 60 
Burden of proof, § 99, pp. 1277-1280 
Conditions precedent, § 87 

Contributions as between guarantor, enforce¬ 
ment of right, § 115, p. 1306 
Counterclaim in favor of pidncipal, parties de¬ 
fendant, § 92 

Declaration, complaint or petition, § 96, pp. 1267- 
1272 

Defenses, §§ 88, 80, pp. 1259, 1262 
Enforcement of liability, 8 84 
Evidence, § 100, pp. 1280-1283; § 101, pp. 1283- 
1287 

Extent of liability, determination as condition 
precedent, § 87 
Form, 8 84 
Judgment, § 107 
Jurisdiction, § 93 
Llmitaitions, § 94 
I'artiw, § 8C, pp. 1255-12.'58; S Sz 
Pleading, 05-98, pp. 1207-1277 

Instructions considered with reference to, § 
104 

Presumptions, § 99, pp. 1277-1280 
Boimbursement of guarantor, 8 113 
Right of action, § 85 
Set-off by giuirantor, 8 89 

Tender of property or security as condition prece¬ 
dent, 8 87 
Time to sue, 8 94 
Trial, §8 162-105, pp. 1288-1204 
Venue, § 93 

Addition of names, discharge by, 8 74 
Additional security, ndease by taking, 8 80 
Admissibility of evidence. Evidence, generally, post 
Admissions, 8 68 

Admissibility to prove fact of notice, 8 100, p. 
128.3 

Advances, 

Continuing guaranty, 

Instrumtuit <*onstrued, 8 54, p. 1209 
Notice to guarantor, 8 55 
Inability under guaranty, 8 45 
Advertisements, editorials guaranteeing integrity as 
guaranty, § 18, p. 1156, n. 53 
Agreement, 

Contribution, coguarantors’ right to as controlled 
by, § 115, p. 1303 

Extension of time of payment or performance, 
discharge, § 75, p. 1243 

Alteration. § 34 

lUirdeu of proof, § 99, p. 1279 
Discharge. 8 74 

Consent or ratification, 8 73 
Plea, § 97. p. 1274 
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Alteration—Continued, 

Evidence, § 100, p. 1282 
General denial, proof under, § 98 
Law question, § 103, p. 1288, nn. 90, 91 
Release of guarantor, § 72, p. 1233 
Consent or satisfaction, § 73 
Ambiguity, 

Construction, § 38, p. 1178 

Continuing guaranty, construction, § 64, p. 1206 
Amendment, 

Answer, § 97, p. 1272, n. 98 
Petition, § 98, p. 1268, n. 48 
Amount of consideration, materiality, § 26, p. 1163 
Amount of liability, §§ 66-58, pp. 1210-1215 

Continuing guaranty, limitations, § 54, p. 1207 
Answer, § 97, pp. 1272-1275 
Antedating, effect, § 54, p. 1206, n. 64 
Appeal and error, § 108 

Application of payment, discharge or release as af¬ 
fected by, § 78 

Arbitration, condition precedent to actions, § 87, n. 

60 

Assent, validity, §§ 29-32, pp. 1169-1172 
Assignees, 

Action in own name, § 86, p. 1257 
Maintenance of action, § 86, p. 1257 
Waiver of notice, § 14 
Assignment, 

Bill or note, § 42, p. 1189 

Contribution, guarantor’s right to as assignable, 

§ 115, p. 1304 
Distinguished, § 4 
General guaranty, § 42, p. 1188 
Lease, 

Discharge of guarantor, § 72, p. 1237 
Liability of guaranty as affected, § 50 
Special guaranty, § 42, p. 1190 
Waiver of notice to assigns, § 14 
Assumpsit, reimbursement, remedy by action, § 113, 
n. 20 

Assumption of guaranty. 

Acceptance as essential, % 0, p, 1146 
Reimbnrpomont of guarantor by person assum¬ 
ing liability, § 116 , 

Attorney’s fees, 

Guaranty of payment, time of acci-ual of liability, 

§ 66 

Liability on guaranty of collection, f 58 
Reimbursement of guarantor, action, $ 113 
Bad faith, liability of guarantor, § 43 
Bailment, guaranty of purchase price covering, § 

47, n. 79 

Bankruptcy, filing claim against principal diligence as 
requiring, § 61, p. 1222 
Benefits, 

Consideration, sufficiency, § 20, p. 1165 
Contract, extension of time, release as resulting, 

§ 75, p. 1243 

Bilateral contract, acceptance in form of, notice as 
essential, § 11, p. 1148 
Bills and notes, 

Absolute guaranty of payment, § 46, p. 1196 
Assignability of guaranty, § 42, p. 1189 
Assignment of guaranty, persons entitled to sue, 

§ 86, p. 1257 

Collection, guaranty as conditional, § 46, p. 1196 
Conditional guaranty of payment, § 46, p. 1196 
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Bills and notes—Continued, 

Consideration for guaranty, presumptions, % 99, p. 
1280 

Demand on principal debtor, liability on guaranty 
as dependent on, § 62 
Endorsement, § IS, p. 1157 

Extension of time of payment, discharge of guar¬ 
antor, § 75, p. 1241 
Legal effect of contract, § 46, p. 1194 
Liability in general, § 40, i>i). 1194-1197 
Notice of default to guarantor. § t»3, p. 1224 
Binding force, pleading, § 90, p. 1269 
Blanks, 

Discharge by filling, § 74 

Pilling pursuant to agreement as essential to li¬ 
ability, § 18, p. 1158, 11 . 90 
Guaranty of contract containing, § 17, n. 43 
Bondholders* committee, persons entitled to (mforce 
guaranty of bond deposited with, § 86, p. 1257 
Bonds, 

Assignee, right to sue, S ^9, p. 1257 
Liability of obligors, $ 6, p. 1138 
Nc'gotiability of guaranty, § 42, p. 1189 
Breach of contract. 

Action for damages, remedy, $ 84 
Defense in action on guaranty, $ 88 
Discliarge or release, § 67 
Evidence, § 101, p. 1285 

Plcaxling, action on guaranty, § 96, p. I 2 C 4 S, n. 48: 
§ 97, p. 1272, n. 97 
Building contract, 

Guarantor’s rights as against owner, § 116 
Liability on guaranty of perforinan<*e, i 49 
Measure of damages for ])rea<!h of bond guarun- 
teoing, § 56, n. 18 

Burden of proof, § 90, pp. 1277-1280 

Contribution as between guarantors, § 115, p. 
1307 

Extension of time, exoneration from liability, 5 
109 

Capacity to contract, lack as defense, J 88 
Certainty, necessity, § 18, p. 1156 
Change in principal, reU»ase, S 71 
Charter party, llablUty under guaranty of obliga¬ 
tion, § 44 

Circumstantial evidence, proof of relevant facts, $ 

101, p. 1286 

Coguarantors, 

■ Contribution, § 115, pp. 1303-1308 
Death of one, liability, § 37 
Insolvency, contribution, 115, p, l*'i05 
Release, discharge of guarantor. H 82 
Rights as to, |§ 114, 115, pp. 1302-1308 
Collateral guaranty, action agailnst guarantor on, f 
84 

C.olIateral promise, stattw as. § 1 
Collateral security, 

Cogiiarantor making payment on guaranty, equity 
in, § 114 

Contribution as between guarantors as requir¬ 
ing exhaustion, $ 115, p. i;$05 
Guarantee holding property of principal as, re¬ 
course, § 91 

Guarantor’s right to, $ 169, n. 74 
IjOss or destruction, prote<‘tion against, §116 
Property of principal held by guarantor, re¬ 
course, § 91 
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Collateral security—Continued, 

Koioase or loss, discharge of guarantor, § 81 
Tender as condition pre(?edent to action against 
guarantor, § 87 
Colloc'tion, 

Attorney’s fees, liability, § 58 
(Conditional guaranty, § 7, p. 1141 
Costs an<l expenses of proceeding, § 58 
I>ilig<Mice in eiiforeing claim against principal, % 

01. i). 1216 

(Guaranty as conditional guaranty, $ 46, p. 1190 
Mortgages, lial)ility, g 48, p. 1200, n. 0 
Notice to guarantor of default, g 63, p. 1225 
ComincMic(»ment, gg 53, 54, pp. 12t)5-1209 

(’ontinuing guaranty, § 54, pp. 1200-1209 
Noncontinuing guaranty, g 54, pp. 1200-1209 
Common law, discharge or release, alteration of origi¬ 
nal contract, g 72, p. 1234 
Complaint, g 90, pp. 1207-1272 
Compromise and settlement, 

<^)guarantor’s riglit tohenefit, § 114 
Contrll)ution as between several guarantors, g 
115, p. 1304 
Discharges g 09, n. 71 
Concealment, 

C-’ontract induced, validity, g 32 
Con trihut ion as hetw(‘en guarantors, § 116, p. 
1305 

Concluslvfumss, prior Judgment against principal as 
conclusive against guarantor, g 00 
Cionclltkmal deliveu'y, 

KstopiK*! to assert, g 33, n. 41 
KvUlence, g 101, p. 1280 
Conditional guaranty, 

Acci'ptanco, notice as essential, g 11, p. 1147, n. 
40 

Assignability, § 42. p. 1100, n. 15 
Itill or note, payment, 8 40, p. 1100 
Defined, g 7, p. 1140 
Dtuuand on principal, necessity, g 02 
Diligence in enforcing claim against principal, 
g 01, p. 1210 

Kxist<*nct‘ of (*ondition as essential to validity, g 
IS, p. 1157 

Jury qm'stlons, g 103, p, 1200, nn. 0, 10 
Notice of default, pleading, g 9<i, p. 1272 
Performance of conditions, burden of proof, 5 90, 
p. 127S 

Time of accrual of liability, g 00 
Comlltionai sale.s contract, recovery of property re¬ 
leasing vendee, (ii.s(‘hurge of guarantw^, g 83 
Conditional signature, 

Dt'fense, g 97, p. 1273, n, 1 
X^labilUy, g 20 
Condi 

Delivt'ry wltliout performance*, g 21 
Liability as (U»fH*ndent on iM*rformnnce, g 00 
Conditions prwedent to action, g H7 

Kvlde«<*e as to {M^rformam^e, g 100, p. 128.3 
Pleading tK*rforniunce, g 90, |k 1209 
Confldt*uce, mere expn*Hslon as creating, g 18. p. 

lino 

Conflict of laws, { 3 
Confusing lnstructlon.s, g 104 

Conjugal partnership, liability given by husband 
alone, g 39, n. 32 
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(Vmsent, 

Alteration of original obligation, release as pre¬ 
cluded, g 73 

Extension of time for payment or performance, 
discharge, § 76 

<‘.)iisideration, §§ 22-28, pp. 1161-1169 
Acceptance as essential, g 9, p. 1144 
Amount, g 26, p. 1163 

Benefit to grantor or principal obligor as, § 26,. 
p. 1165 

Burden of proof, § 99, p. 1270 
Credit, extension to principal as sufficient, g 26, 
p. 1166, n. 71 

Detriment to guarantee as, g 26, p. 1165 
Discontinuance of action as sufficient, § 26, p. 
1102, n. 41 

Employment, continuance in as, § 26, p. 1162, n. 
41 

lOstoppol, denial, § 33 
Estoppel to question, § 24, n. 26 
Evidence, 

Admissibility, g 100, p. 1281 
Sufficiency, § 101, p. 1286 
Executory nature, g 20, p. 1162 
Expected profits as sufficient, § 26, p. 1162, n. 
41 

Expression on face of guaranty, § 25 
Extension of time, .sufficiency, g 26, p. 1167 
Face of guaranty, expression, § 25 
Failure, g 27 
Forbearance, § 26, p. 1107 

Future transactions, sufficiency, g 26, p. 116.5 
Implied from terms, g 25 

Insurance, issuance as sufficient, § 26, p. 1162, n. 
41 

Jury question, g 103, p. 1200 

Moral obligation as sufficient, § 26, p. 1101 

Necessity, g 23 

New consideration, necessity, g 26, p. 1165 
New promise with knowledge of guarantee’s lach¬ 
es, § 65 

Notice of a(‘cc*ptance as essential when supi)orted 
by consideration, g 11, p, 1149 
Parol proof, g 25 
l*artial failure, § 27 

Past consideration as sufR<?ient, g 26, p. 1164 
Payment, g 28 

Plea of want or failure, g 97, p. 1273 
Pleading, g 96. p. 1209 
I'resumption, g 99, p. 1279 

Written guaranty, § 103, p. 1290, n. 99 
Principal contract, § 20, p. 1103 
Recitals, g 25 

Itclease, subseciuent agroeinent based on, g 68 
Release of security, g 20, p. 1163 
Renewal of note, g 26, p. 1107, n. 76 
Revocation ns preclucied, § 36 
St*al, effect, g 24 
Sufficiency, g 26, pp. 1102-1168 
Test In determining nature of obligation, g 6, 
p. 1137 

Thlnl poi*sons, deliv<*ry of property to as suflBl- 
clent, g 26, p. 1104 
Valuable consideration, g 26, p. IKKi 
Waiver of right as sufficient, g 20, p. 1102, n. 41 
Want or failure, gg 23, 27 

Burden of i)roof, § 99, p. 1280 
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Consideration—Continued, 

Writing, effect, § 24 
Construction, §§ 38-66, pp. 1177-1228 
Ambiguity, § 38, p. 1178 

Continuing guaranty, ambiguous contract con-' 
strued as, § 54, p. 1206 
CJontract, 

Evidence, § 100, p. 1281 
Law questions, § 103, p. 1291 
Effect given to all language employed, § 38, p. 
1179 

Entire instrument, intention collected from, § 38, 
p. 1179 

Guarantor, for or against, § 38, p. 1180 
Intention as compelling, § 38, p. 1178 
Ordinary meaning of language used, § 38, p. 1178, 
n. 89 

Parties, rules applicable, §§ 39-41, pp. 1184- 
1187 

Persons entitled to avail, § 41 
Practical construction, S 38, p. 1179 
* Reasonable doubt, resolution, § 38, p. 1181 
Rules applying, § 38, p. 1177 
Separate instruments, § 38, p. 1180 
Strict or reasonable, § 38, p. 1181 
Usages of trade, reference, § 38, p. 1178 
Contemporaneous guaranty, notice of acceptance as 
essential, § 11, p. 1160 
Continuing guaranty. 

Acceptance, § 9, p. 1146 

Notice as essential, § 11, p. 1147 
Commencement of liability, § 54, pp. 1206-1209 
Conclusiveness of account guaranteed, § 45 
Death of guarantor as terminating, § 37; § 37, 
n. 70 

Defined, § 7, p, 1142 
Discharge, 

Extension of time, § 76, n. 2 
Payment by principal as, § 77; § 77, n. 13; 
§ 79, n. 43 

Duration of liability, § 54, pp, 1206-1209 
Evidence, § 101, p, 1285, n. 65 
Extension of time of payment, discharge by, § 
76, n. 2 

Note, liability on, § 46, p. 1195, n. 59 
Notice to guarantor of transactions under, § 55 
Pailicular words indicating, § 55, p. 1209 
Withdrawal from, § 30 
Words indicating, | 54, p. 1209 
Contract, 

Alteration, discharge, § 74 
Evidence, § 101, p. 1284 
Relation to principal contract, § 2 
Rules governing requisites and validity as ap¬ 
plicable, § 8 
Contribution, 

Several guarantors, rights as to, § 115, pp. 1303- 
1308 

Sureties of same obligation, § 116 
Corporate dividends, release by voluntary dissolu- 
tion, § 70 
Corporations, 

Change in name, release, § 71 
Guaranty of indebtedness by stockholders, § 45 
Officers signing in official capacity, individual li¬ 
ability, § 39 

Ultra vires contracts, S16 


Costs, 

Guaranty of payment, time of accrual of liability, 
§66 

Liability, § 58 

Counter offer, effect, § 9, p. 1145, n. 30 
Courts, application of payment on principal obliga¬ 
tion, discharge by, § 78 

Coverture, defense as affecting liability, § 16, n. 34 
Credit, 

Consideration, extension as sufficient, § 26, p. 
1166, n. 71 

Continuing guaranty, notice to guarantor of 
transactions, § 55 

Extension as sufficient acceptance of offer, § 9, 
p. 1145, n. 37 
Liability, § 47 

Limited guaranty, § 54, p. 1201X n. 90 
Creditor, 

Compelling action against principal debtor by, § 
109 

Election of remedies against guarantor, § 84 
Remedies, §§ 84-108, pp. 1253-1206 
Right of action against guarantor, § 85 
Rights of guarantor against, § 100 
Criminal prosecution, guaranty obtained by threats, 
validity, § 31 

Cumulative collateral engagement, guanintor as en¬ 
tering into, § 6, p. 1137 
Customs and usages, 

Acceptance, notice, § 11, p. 1148 
Construction with reference to known usages of 
trade, § 38, p. 1178 

Extension of time in accordanc*e with, release of 
guarantor, § 75, p. 1242 
Damages, 

Burden of proof, § 00, p. 1278 
Enforcement of liai)llity in form of action, § 84 
Guaranty against, time of accrual of liability, 
§ 66 

Date, written guaranty, presumption, § 99, p, 1277 
Death, 

Discharge by principal’s death, § 70 
Termination, § 37 
Debt, 

Action of as lying against guarantor, { 84 
Bond of indemnity, § 113 
Liability, § 45 

Declaration, § 96, pp. 12<r7-1272 

Contribution as l)etwoen guarantors, § 115, p. 
1307, n. 03 

Default of principal, §g 59-66, pp. 1215-1228 
Damage, 

Lack as defense to guarantor, § 88 
Measure of damage's on, § 56 
Diligence in enforcing claim against principal, 

§ 61, pp. 1216-1222 

X^iabillty as ac<‘niing on, § 66 

New promise with knowledge, effec*t, $ 65 

Notice, 

Burden of proof, § 99, p. 1278 
Evidence, § 100. p. 1283; § 101, p. 1285 
Jury question as to, f 103, p. 1292 
Necfcssity, § 63, pp. 1223-1226 
Pleading, § 96, p. 1272 
Waiver, § 64 

Right of action against guarantor, § 85 
Waiver of notice, § 64 
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Defects, estoppel or waiver, § 33 
Defendant, § 02 

Defenses, actions against guarantor, §§ 88, 89,‘ pp. 
1250-1202 

Burden of proving, § 00, p. 1278 
Pleading, § 07, pp. 1272-1275 
Proof, ^ 08 

Defenses, actions for reimbursement, § 112 
Deficiency, mortgage foreclosure, 

Tiiability on guaranty of payment, § 48, p. 1202 
Set-off in action against guarantor, § 89 
Definiteness, § IS, p. 11.50 
Definitions, § 1 

Absolute guaranty, § 7, p. 1139 
Conditional guaranty, § 7, p. 1140 
Continuing gimranty, S 7, p. 1142 
(tcneral guaranty, 8 7, p. 1141 
Letter of credit, 8 7, p. 1142 
Limited guaranty, 8 7, p. 1143 
Special guaranty, 8 7, p. 1141 
Unlimited guaranty, 8 7, p. 1143 
Delay, enfor<»ement of claim against principal. 
Discharge as resulting, 8 07 
r.Ial)ility as affected, 8 01, p. 1221 
Delivery, 

Absolute guairanty, <‘ontract as completed by, § 9, 
p. 1144 

Necessity, 8 21 
Demand, 

Jury question, 8 ^03, p. 1290 
Non est factum, plea as putting in issue, 8 07, 
ri. 1275 

Pleading, 8 90, p. 1270 
Principal obligor, 

Ne<*esslty, 8 02 
Waiver of requirements, 8 94 
Demand note, taking or renewal as extension of time 
releasing guarantor, § 75, p. 1242 
Departure, 

<iontract of guaranty, discharge, § 74 
Discharge or release by, jury question, f 103, p. 
1292 

Deposit of securities, condition precedent to sale, 8 87 
D(\s!gnation of parties, sufllclency, 8 18, p. 1157 
Detriment to guarantee, consideration, sufficiency, § 

20, p. non 

DiUgenc<», 

Di.s<*harge or rehmse on guarantee’s failure to use, 
8 <57 

Knfon-ement of <4aim against principal, 8 01, pp. 
1216-1222 

Discharge lor failure to use, 8 07 
Waiver, 8 0-1 
Kvldenc-e, 8 100. p. 1283 
Jury qiuistlon, 8 103, p. 1202 
Nothv of default. 8 03. p. 1220 
Pleading, 8 90. p. 1271 

Dliwt notice of lU’cvptanw as t^ssentlal, S 12 
I>lnM*t obligation, <*oxttract, 8 2. n. 10 
Dlrw'thm verdict. 8 p. 128H 
I>lre<‘torH, <*or|K>rat ion’s Indelitedness, 8 45 
Diseluirge or r<»leaws 88 07-8.% pp. 1228-1253 
Aiaimloiiment, 8 <18 
Act or omission, 8 07 
Additional stHmrity, taking, S 80 
Alteration of contract. 8 74 
Alteration of original obligation, { 72, p. 1233 


Discharge or release—Continued, 

Application of payments on principal obligation, 
§ 78 

Assignment, mortgage guaranteed, § 72, p. 1234, n. 
98 

Breach of contract, § 67 
Burden of proof, 8 90, p. 1278 
Change in obligation or duty of principal, § 72, 
pp. 1233-1238 

Consent or ratification, § 73 
Change in parties, § 71 
Co-guarantor, § 82 

Collateral agreement, subsequent agreement as, § 
72, p. 1234 

Collateral security, release or loss, 8 81 
Compensated guarantor, alteration of principal 
obligation, § 72, p. 1236 

Continuing guaranty, payment by principal, § 77; 
§ 77. n. 13 

Conveyance of mortgage guaranteed, § 69, n. 71 

Corporations, change in name, § 71 

Death of principal, 8 70 

Departure from contract, § 74 

Departure from prior contract, § 72, p. 1234 

Diligence, failure of guarantee to use, § 67 

Dismissal of action, § 60, n. 71 

Dissolution of principal, § 70 

Klection of remedy by creditor, § 69 

Erasure or crossing out name, § 74 

Estoppel, alteration of original obligation, § 73 

Evidence, § 101, p. 1287 

Exchange of securities as amounting to satisfac¬ 
tion of debt, § 77 

Extension of time for payment or performance, § 
75, pp. 1240-1244 
Consent or ratification, 8 76 
Jury question, § 103, p. 1292 
Extinguishment of principal obligation, § 69; 8§ 
77-79, pp. 1245-1249 
Failure of consideration, § 27 
Firm, change in, § 71 

Forbearance, extending time of payment or per¬ 
formance, 8 75, p. 1243 
Foreclosure of mortgage, § 69, n. 71 
Forged instrument, payment or satisfaction, 8 77 
Increased risk as result of acts or omissions, § 07 
Indemnity by principal obligor, § 8.3 
Indulgence in extending time of payment or per¬ 
formance, § 75, p. 1243 
Insolvency of principal, 8 70 
Intention, § 68 

Joint and several cogunrantors, effect on remain¬ 
ing guarantors, § 82 
Jury question, § 103, p. 1292 
Lease, 

(Jhange in, § 72, p. 1236 
liandlord’s release of tenant, 8 83 
Letter of credit, repayment of advances, § 77, n. 8 
I^oss of other scnniritles, 8 81 
Material alteration of contra<!t, 8 72, p. 1235 
Merger of lease in foe, 8 69 
Negotiable Instruments act, 

EfTect of provisions, § 67 
Extension of time for payment, 8 75, p. 1241 
New note, delivery, § 77, n. 24 
Notice of default to guarantor, failure to give, 8 
63, p. 1225 
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Discharge or release—CJontinued, 

Operation of law, § 69 
Other securities, release or loss, § 81 
Partial release of principal obligor, effect, § 83 
Partial satisfaction of principal obligation, § 77 
Payment of principal obligation, §§ 77-79, pp. 
1245-1249 

Application of payments, § 78 
Discharge without, § 83 
Evidence, § 101, p. 1287 
Guarantor paying, f 79 
Jury question, § 103, p. 1293 
Performance, discharge of principal without, § 83 
Pro rata application of payment on princip^ ob¬ 
ligation, § 78 

Release of co-guarantor, § 82 

Renewal note, acceptance, § 77 

Rescission of guaranteed obligation, § 69, n. 71 

Revival of liability, § 67 

Satisfaction of principal obligation, §§ 77-79, pp. 
1245-1249 

Evidence, § 101, p. 1287 
Guarantor satisfying, § 79 
Security, consideration, sufficiency, § 26, p. 1163 
Settlement, § 69, n. 71 

Several guarantors, delay in prosecuting, § 67 
Special plea, facts constituting, § 97, p. 1274 
Subsequent agreement, § 68 
Substituted security, taking, § 80 
Surrender of other securities without guarantor’s 
consent, § 81 

Taking additional or substituted security, 8 80 
Technical satisfaction of principal debt, § 77 
Tender of payment, § 77 

Trade acceptances, issuance, § 75, p. 1241, n. 65 
Waiver, alteration of original obligation, § 73 
Discontinuance of action, consideration, 8 26, p. 1162, 
n. 41 

Dismissal or nonsuit, § 103, p. 1288 

Reimbursement of guarantor, action for, § 11? 
Dissolution, 

Coiporations, release of guaranty of corporate 
dividends by, 8 70 

Partnership, liability on guaranty addressed to, § 
41 

Distinctions, § 4, pp. 1133-1134 

Absolute and conditional guaranty, % 7, p. 1140 
Indemnity, 8 5 

Suretyship, § 6, pp. 1136-1139 
Dividends, insolvent estate of principal obligor, guar¬ 
antor’s rights, 8 109, n. 74 
Duration, 8§ 53, 54, pp. 1205-1209 

Continuing guaranty, § 54, pp, 1206-1209 
Noncontinuing guaranty, 8 54, pp. 1200-1209 
Reasonable time, § 53 
Duress, 

Evidence, 8 101, p. 1286 
Validity of contract, § 31 
Economic depression, defense, 8 n. 71 
Election of remedies, 

Absolute guaranty, 8 61, p. 1218 
Creditor, 8 84 
Release, 8 69 
Employment contract. 

Amount of recovery for breach, § 56, n. 18 
Continuance as sufficient consideration, § 26, p. 
1162, n. 41 


Employment contract—Continued, 

Distinguished, 8 4 
Equity, 

Compelling principal to pay debt, 8 HO 
Contribution, coguarantor’s right to, 8 115, p. 1304 
Enforcement, § 84 

Reimbursement, liability enforceable, 8 118 
Erasures, 

Burden of proof, 8 99, p. 1279 
Discharge, § 74 
Essentials, § 2 

Estate of deceased, filing claim against, liability on 
guaranty as affected by failure, § 61, p. 1210 
Estoppel, 

Alteration of original obligation, defense, 8 73 
Conditional signature, reliance on, 8 20, n. 11 
Consideration, questioning, § 24, n. 26 
Defects or objections, 8 33 

Denial of signature, law question as to, 8 103, p. 
1288, n. 00 

Evidence, 8 100, p. 1281 

Fixing liability of guarantor, steps necessary, 8 
64 

Judgment against principal as admissible against 
guarantor, 8 90 
Plea of, 8 97, p. 1273, n. 1 
Validity of principal contract, denial, § 17 
Evidence, 8 98; § 100, pp. 1280-1283; § 101, pp. 1283- 
1287 

Acceptance, notice, 8 13 
Avoidance of guaranty, 8 109 
Burden of proof, ante 

Contributions as between guarantors, 8 115, p. 
1307 

Notice of acceptance, 8 13 
Perfonnance, admissil)lllty, 8 100, p. 1283 
Pi*esnmptions, post 
Reimbui-scment of guarantor, 8 113 
Excuses, 

Diligence in enforcing claim against principal, 8 

61, p. 1222 

Notice of default to guarantor, failure to give, 8 
63, p. 1225 

Execution, enforcement of judgment, 8 107 
Exectitiou of contract, 

Plea of, § 97, p. 1273 
Presumptions, 8 99, p. 1277 
Rules governing, 8 19 
Executory guaranty, liability, 8 18. P- 1157 
Existence of <*ontract, 

Burden of proof, § 99, p. 1279 
Evidence, 8 100, p. 1281 
Findings, 8 105, n. 55 
Jury question, 8 103, p, 1200 
Validity as esseixtial to liability, 5 16 
Expected profits, consideration as result of, § 26, p. 
1162, n. 41 

Expenses, liability, 8 58 

Express gtiaranty, indorsement Including, 8 18, p. 1168 
Extending liability by implUfation, f 38, p. 1183 
Extension of time, 

Consideration, sufficiency, § 26, p. 1167 
Discharge or release, 8 75, pp. 1220-1244; $ 97, p. 
1274 

Evidence, 8 191, p. 1287 
Jury question, i 103, p. 1292 
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Extent of liability, §§ 43-66, pp. 1190-1228 
Evidence, § 100, p. 1282; § 101, p. 1285 
Extinguishment, 

Eater guaranty, § 35 

Principal obligation, discharge from liability by, 
§69 

Fact questions, § 103, pp. 12a«^1293 

Fictitious pledge, guaranty of pledge as covering, § 48, 

p. 1202 

Findiug.s, § 105 

Uoiinbur.soment of guarantor, § 113 
Fixing liability of guarantor, §§ 59-06, pp. 1213-1228 
Performance of conditions, § 60 
Waiver of steps necessary to fix, § 64 
Forbearance, 

Consideration, § 20, p. 1167 
Evidence, § 101, p. 1286 

Extending time of payment or iKjrformance, dis¬ 
charge as resulting, § 75, p. 1243 
Foreclosure, 

I>t*fi<*ieucy, set-off In proceeding against guaran¬ 
tor, § so 

Dischaige or release, § OO, n. 71 
Effect <in rights of guarantor of mortgage, § 109, 
n. 74 

Enforccunent of liability of gtiarantors in sopa- 
rat(* action, § 85 

Expenses, liability on guaranty, § 58, n. 50 
r.iial)!ilty as dependent on seeking remedy l)y, § 
61, p. 1219 

Mortgagee’s right of as wltiiont prejudice to right 
of rt'covery on guaranty, § 48, p. 1200, n, 9 
Foreign law, pleading, notion on guaranty executed in 
another state, S 96, p. 1269 
Forged Instruments, § 17, n. 44 

Payment or satisfaction of principal obligation, 
discharge as resulting, § 77 

Forgery, 

Estoppel to deny, 8 33, n. 41 
Signature of one of several signers, effect, 8 20 
Form, 8 p. 1105 
Actions, 8 ^ 

Judgment, § 107 
Formal a<‘<*eptnnce, 

Ne^'^'ssity. § i>, pp. 1143, 1145 
Notii'c, as essential, § 12 
Formal requisites, §§ 18-21, pp. 1155-1101 
Fraud, 

Defense, burden of proof, 8 99, P. 1270 
Discharge from liaiillity, § 32 
Estoppel to aHs<*rt, 8 

Kvid*m<*e, 8 KK>, p. 1282; § 101, p. 1286 

(ttiarnntor*s right to <iamuges, § 109 

Jury que,stl(»n, 8 103. p. 1289 

Plea of, 8 97. p. 1273 

Waiver, 8 

Fruitless uf^tlon, diligence In proceeding against prin¬ 
cipal as nsiuiriiig, 8 61, p. 1222 
Future advaiu*(^s, notice of acceptance as essential, 
8 11. p. 1148 

Futm’e l«del>tedni»s.s, notice of d^^fauit, 8 P* 1223 
Future oidigatioiis, guaranty covering, 8 46, p. 1195, 
n. 66 

Future sales, imyment, 8 47 
Future transactions, 

ConsUiemtlou arising out of, sutllciency, 8 26, p. 
1105 


Future transactions—Continued, 

Continuing guaranty, § 7, p. 1142 
Guaranty as referring only to, § 45 
General guaranty, 

Assignment, 8 42, p, 1188 
Creditors entitled to enforce, § 9, p. 1146 
Death of guarantor as terminating, § 37 
Defined, § 7, p. 1141 
Negotiability, § 42, p. 1188 
Persons entitled, § 41 
General issue. 

Invalidity of contract, defense as available un¬ 
der, § 97, p. 1274 
Plea of, § 97, p. 1273 

General letter of credit. Letter of credit, post 
Good faith, presumption, § 99, p. 1277 
Governing law, 6 3 

Gratuitous guarantor, strict construction of liability, 

§ 38, p. 1182, n. 19 

Guarantee, construction in favor, § 38, p. 1181 
Guarantor, 

Construction for or against, 8 38, p. 1180 
Defined, 8 1 

Discharge or release, ante 
Equity, protection, § 110 
Fixing liability, §8 50-66, pp. 1215-1228 
Judgment over In favor, 8 107 
Notice of default of principal to, necessity, 8 63, 
pp. 1223-1226 

Notice of transactions under guaranty, 8 55 
Payment of prin(‘ipal debt by, discharge, 8 70 
Itlghts and remedies, 88 100-116. pp. 121X5-1308 
Satisfaction of principal obligation by, discharge 
or release resulting, 8 79 
Set-off in actions against, 8 39 
Heirs, waiver of expiration by death of guarantor, 
§ 37, n. 68 

Holding over, lease, 8 50 

Husband and wife, husband alone, § 39, n. 32 
Illegality, plea of, § 97, p. 1273, n. 1 
Implied acceptance, 8 0, p. 1146; 8 ITL, p. 1150 
Implied C(>usi<leration, § 25 

Implied contract, contrlluition as botw'con co-guaran¬ 
tors, .§ 115, p. 1304 
Implied engagement, § 38, p. 1183 
Implied guaranty, signature constituting, 8 18, p. 1158 
Iifiplied notice, default of principal to guarantor, 8 
a3, i>. 1226 

Iiial)llity to accept goods, liability of guarantor of 
sales, 8 47 

Indebitatus assumpsit, absolute guaranty, mainte¬ 
nance against guarantor, 8 84 
Indebtedness. Debt, ante 
Indemnity, 

Conditional guaranty, 8 7, p. 1141 

Debt, action of on bond of indemnity, 8 H3 

Distinguished, 8 5 

Guarantor’s right to securities, § 111 
Prln<4pnl obligor, discharge of gxiarantor, 8 83 
Proceedings against indemnitor as condition to 
liability. 8 59 

Recourse to property held by guarantor, § 01 
Independent contract. 

Nature, 8 2 

Validity of principal contract as essential to lia¬ 
bility under, 8 16 

Indivisible guaranty, death as terminating, 8 37, n. 76 
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Indorsement, 

Bill or note, § 18, p. 1157 

Negotiability, § 42, p. 1189 
Distinguished, § 4 

Forgery, notice to guarantor, § 63, p. 1224, n. 83 
Indulgence, extending time of payment or perform¬ 
ance, discharge, § 75, p. 1243 
Infants, contract for debt, § 16, n. 34 
Inference, acceptance of offer, § 9, p. 1145 
Informal guaranty, acceptance, § 9, p. 1144 
Insanity, termination, § 37 
Insolvency, 

Contribution as between guarantors, § 115, p. 
1305 

Determination, § 115, p. 1307 
Evidence, § 100, p. 1283 

Notice of default to guarantor, excuse for fail¬ 
ure to give, § 63, p. 1225 
Pleading, § 96, p. 1272, n. 92 
Principal debtor. 

Creditor’s right to proceed against guarantor, 

§ 61, p. 1218 

Excuse for failure to sue as respects lia¬ 
bility on guaranty, § 01, p. 1222 
Joinder as party to action, § 92 
Belease by insolvency of principal, § 70 
Installments, judgment against guarantor, recovery 
for other installments, § 90 
Instructions, § 104 

Insurance, issuance as sufficient consideration, § 26, 
p, 1162, n. 41 

Insurer, liability as, § 6, p. 1137 
Intention, 

Construction in accordance with, § 38, p. 1178 
Continuing guaranty, construction, § 54, p. 1207 
Language employed as required to indicate, § 18, 
p. 1155 

Belease from liability, § 08 
Betrospective operation, § 45 
Interest, 

Contribution as between guarantors, judgment, § 
115, p. 1307 
Liability, § 57 

Interlineations, burden of proof, § 99, p. 1279 
Intoxication, avoidance of contract, § 29 
Invalidity of principal contract, effect, § 16 
Irrevocable guaranty, death of guarantor as revoking, 
§ 37, n. 76 
Issues, § 98 

Joinder of causes, principal and surety, § 6, p. 1138 

Joinder of parties, § 92 

Joint and several guaranty, § 40 

Contribution as between guarantors, § 115, p. 
1304 

Belease of one, effect, § 82 
Joint guaranty. 

Death of one of guarantors, liability as affected, 
§ 37 

Judgment, § 107 

Withdrawal of one, effect, § 9, p. 1146 
Joint liability, § 40 
Judgment, § 107 

Contribution as between guarantors, $ 115, p. 
1307 

Liability on guaranty of payment, j 48, pp. 1199- 
1202 


J udgment—Continued, 

Prior adjudication against principal, concliisive- 
ness of guarantor, § 90 
Jurisdiction, § 93 

Jury questions, § 103, pp. 1288-1293 

Contributions as between guarantors, § 115, p. 
1307 

Kinds of guaranty, § 7, pp. 1139-1143 
Knowledge, 

Acceptance, notice required, § 11, p. 1150 
Principal debtor, necessity, § 15 
Laches, 

Claim against guarantor barred, § 04 
Creditor, new promise with knowledge, 5 65 
Law, action to enfoi’ce, § 84 

Law merchant, guarantor of note as protected, § 46, 
p. 1195 

Law questions, § 103, pp. 1288-1293 
Leases, 

Alteration, discharge of guarantor, S 72, p. 1236 
Assignment, discharge of guarantor, § 72. p. 1237 
Discharge of guarantor, landlord’s release of 
tenant as, § S3 

Extension, discharge of guarantor as resulting, 
§ 75, p. 1241 

Guaranty of performance, diligence in enforc¬ 
ing claim against princii)al, ^ 61, p. 1218 
Liability on guaranty of payment of rent, S 
50 

Legal effect, principal contract, estopiH>l to deny, S 
17 

Legal representatives, persons included within guar¬ 
anty extending to, § 41 
Letter of credit, 

Acceptance, notice of as essential, § 11, pp. 1147, 
1149 

Amount of liability, % 56 
Assignability, § 42, p. 1190 

Assignee, right to sue in own name, S 86, p. 
1258 

Defined, 8 7, p. 1142 

Discharge, repayment of advances, § 77, n. 8 

Extent of liability, § 43 

Negotiability, § 42, p. 1188 

Notice of default to guarantor, 8 p. 1224 

PerscHis entitled, 6 

Special letter, persons entitled, 8 41 
I.etter of guaranty, defined, § 7, p. 1143 
: Liability of guarantor in general. §8 56-58, pp. 1210- 
1215 

Particular guaranties, 88 44-50, pp. 1192-120*1 
j Limitation of actions, § 04 
Outlawed note, § 15, lu 33 
Limitation of amount, guaranty of sale, 8 47 
Limitation of liability, 

Amount as controlled by e.xpress limitations, S 
56 

Burden of proof, § 99, p. 1278 
Guarantor of note, 8 46, p, 1195 
Place, restrictions, 8 52 
Principal obligor, 8 51 
Several guarantors, § 40, n. 09 
Loan of credit, distinguished, 8 4 
Loans, liability, § 45 

luoss, guaranty against, time of accrual of liability, 
8 66 

Loss of right of action, 8 85 
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Magazine editorial, integrity of advertisements guar- 
teed, § 18, p. 1150, n. 54 
Mail, 

Acceptance, 

Mailed contract as presupposing, § 9, p. 1145, 
11. 28 

Notice, § 12 
Rufliciency, 8 12 
Delivery, 8 21 

Married women, debt, 8 10, n. 34 

Material alteration of original contract, release of 
guarantor, 8 72, p. 1235 
Maturity, 

Express guaranty after, indorsement, § 18, p. 1158 
Uncertainty as to time, extension of time as dis¬ 
charge of guarantor, 8 75, p. 1243 
Measure of damage's, §8 50-58, pp. 1210-1215 
Meeting of minds, notice of acceptance as essential, 

8 n, p. 1147 

Mental <*ompet<'U(y, guarantor, jury question, § 103, p. 
1290, n. 10 

Mental liu*onip(Mence, defense of in action on guaran¬ 
ty, 8 n. 7<l 

Merger, <iis<4iarge by merger of lease in fee, 8 
Method of giving, notice of acceptance, § 12 
Misleading instructions, 8 104 
Mlsrepresf'ntation, 

Ibirden of proof, 8 90, p. 1270 
Contribution as b(*tw(*en guarantors, § 115, p. 1305 
Dlsclmrge fnun liability, 8 32 
Evidence. 8 100, p. 12S2 
Jury question, § 103, p. 1289 
Plea of, 8 97, p. 1274, n, 13 
Mistake, 

Avoidance of liability on ground of signing under, 

8 30 

f}uanuit(H»d account, correction, 8 47 
l*nyments inacb' as result, recovery back by guar¬ 
antor, $ 100 

Mitigation of damages, burden of proving matters 
in, 8 99, p, 1278 
M<Miltl<*ation, 8 

Money Judgment, action on guaranty of indebted¬ 
ness, 8 ltl7 

Moral oldigatlon, consideration, sufllciency, § 20, p, 
lUW 

Moratorium, 

(’olbH'tion of principal as interfering, liability on 
guaranty of Intemst, § 57, n. 47 
Stay of action against guarantor of mortgage 
indebtedness, § 83 
Mortgagi's, 

Polleetliiillty, <»xhaustlon of legal rcmotlles under 
mortgage, 8 01, p. 1219 

Kon*i‘lostire, guarantor’s rights as affected, § 109, 
«. 74 

Liability <»f guaranty of payment, § 48, pp. 1199- 
1202 

Ret-off, 8 «9 

Mutual accounting as condition precedent 

to action, 8 87 

Mutual coiu<ent, iiw nil float ion by, 8 34 
Mutual mistake, avoldaiiets 8 30 
Nature, 8 2 

Determination, $ 0, p. 1138 

Liability of guarantor, 18 43-90, pp. 119(^ 
1228 


Necessity of notice of acceptance, § 11, pp. 1146-1150 
Negativing defenses, complaint or declaration, § 06, 

p. 1268 

Negligence, liability of guarantor, § 43 
Negotiability, § 42, pp. 1187-1190 
Negotiable instruments. 

Consideration, presumption, § 99, p. 1280 
Transferee, persons entitled to sue on guaranty, 

§ 86, p. 1257 

Negotiable Instruments Act, discharge or release. 
Effect of provisions, § 67 
Extension of time of payment, § 75, p. 1241 
Reimbursement, effect, § 111, n. 02 
Signature, applicability of provision, § 20, n. 
5 

New note, discharge or release by giving, § 77, n. 24 
New promise, liability of guarantor making with 
knowledge of creditor’s laches, 8 05 
New trial, § 106 

Newspaper editorials, integrity of advertisements 
guaranteed, liability, 8 18, p. 1156, n. 53 
Nomenclature, consideration in determining nature of 
contract, 8 6. p. 1138 

Nonassnmpslt, defense of want or failure of consid¬ 
eration as avaihible under plea of, § 97, p. 1274 
Noncontinuing guaranty, commencement and dura¬ 
tion, § 54, pp. 120(M209 
Non est facftum, plea of, § 97, p. 1275 
Non-negotiable notes, notice of default to guarantor 
of, § a3, p. 1225 

Nonperformance, principal contract, pleading, § 96, 
p. 1270 

Nonresident principal, diligence in enforcing claim 
* against, place of suit, § 61, p. 1221 
Notes. Bills and notes, ante 
Notice, 

Acceptance, 88 10-14, pp. 1146-1152 

Burden of proof, § 99, p. 1278, n. 70 
Evidence, 8 100, p. 1282 
Jiiry question, 8 103, p. 1291 
Pi(;adiug, 8 96, p. 12r»S) 

Conditional signature, liability as dependent on, 
§ 20 

Death of gimrantor revoking guaranty, g 37 
I>efa\dt of principal, 

Btirden of proof, 8 09, p. 1289 
Evidence. S 199, p. 128,3; § 101, p. 1285 
Gimrantor as entitled to, § C3, pp. 1223- 
1226 

Jury question, § 103, p. 1292 
iqea of non est factum as putting in issue, 
8 97, p. 1275 
Pleading, 8 P- 1272 
Waiver, § 64 

Default, strict guarantor as entitled to, 8 9» P- 
1137 

l>rlnclpal debtor, § 15 
Terxniuatkm, 8 J55 

Transactions under guaranty, guarantor as en¬ 
titled to, § 55 

Objections, estoppel or waiver, $ 33 
Obligation of guarantor, 8 3 
C’oUateral undertaking, 8 2 
Obligees, naming, necessity, 8 18, p. 1197 
Offer and acceptance. Acceptance, generally, ante 
O. K., letters written on contract as creating, 8 18, 
p. 1155 
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Operation and effect, governing law, § 3 
Operation of law, discharge by, § 69 
Opinion, mere expression as creating guaranty, § 
18, p. 1156 

Order of signing, § 20, n. 0 
Original undertaking. 

Contracts regarded as, § 2 
Suretyship distinguished, § 6, p. 1136 
Other securities, release or loss of as discharging 
guarantor, § 81 

Outlawed note, validity of guaranty of payment, § 16, 
n. 33 

Parol evidence. 

Consideration, § 25 
Execution of contract, § lOO, p. 1282 
Extent of liability, § 100, p. 1282 
Parol modification, § 34 
Parol revocation, § 36 

Partial failure of consideration, effect, § 27 
Partial payment, principal obligation, discharge, § 
77 

Partial release, principal obligor, operation to release 
guarantor, § 83 

Parties to actions, § 86, pp. 1255-1258; § 92 
Reimbursement of guarantor, § 113 

Parties to contract, § 2 

Construction, §§ 30-41, pp. 1184-1187 
Defined, § 1 

Designation, § 18, p. 1157 
Partnership, 

Change in firm, 

Affecting liability of guaranty directed to, § 
41 

Release, § 71 

Dissolution as affecting, § 35 
Guaranty addressed to individual as available, § 
41 

Liability on guaranty of indebtedness, § 45, n. 41 
Past consideration, sufficiency, § 26, p. 1164 
Past due debts, diligence in enforcing claim against 
principal, § 61, p. 1218 

Past indebtedness, guaranty as covering, § 45 
Past sales, guaranty of payment for goods as in¬ 
cluding, § 47 

Past transactions, guaranty of bill or note as cover¬ 
ing, § 46, p. 1195 
Payment, 

Absolute guaranty, § 7, p. 1140 
Consideration, validity, § 28 

Contribution as between guarantors, § 115, p. 
1306 

Defense, guarantor’s action for reimbursement, 
§112 

Demand on principal obligor, necessity, § 62 
Diligence in enforcing claim against prln<dpal, 
§ 61, p. 1218 

Discharge or release, jury question, § 103, p. 
1293 

Extension of time, discharge, § 75, pp. 1240-1244 
Guaranty of distinguished, § 5, n. 53 
Plea of, § 97, p. 1273, nn. 1, 2 
Principal obligation. 

Burden of proof, § 99, p. 1278 
Discharge of principal without, effect on li¬ 
ability, § 83 


Payment—Continued, 

Principal obligation—Continued, 

Discharge or release, §§ 77-79, pp. 1245- 
1249 

Application of paynionts, § 78 
Evidence. § 101, p. 12S7 
Grantor paying, § 79 
Discharge without, effect, § S3 
Time of accrual of liability, § 66 
Peremptory instructions, § 103, p. 12S9 
Performance, 

Absolute guaranty, § 7, p. 1140 
Conditional guaranty, burden of proof, § 90, p. 
1278 

Conditions precedent, evidence, § 101, p. 1235 
Demand on principal obligor, condition precedent 
to liability, § 62 
Evidence, § 100, p. 1283 

Extension of time, discharge or release by, 5 75, 
pp. 1240-1244 

Law of place as governing, § 3 
leases, liability, § 5)0 
Liability conditioned, § 60 
Necessity, § 59 
Pleading, § 96, p. 1269 
Seller, liability, § 47 
Personal contract, § 2 

Personal notice of acceptance as required, § 12 
Persons entitled to avail of, § 41 

Persons who may sue on contract, § 86, pp. 1255-1258 

Petition, § 06, pp. 1267-1272 

Place, 

Action against principal, diligence, § 61, p. 3221 
Liability restricted, § 52 
Performance, law as governing, g 3 
Plea, § 97, pp. 3272-1275 
Pleading, §§ ini-OS, pp. 1267-1277 
Conformity of proof, § 98 

Contribution as i)etween gtiarantors, g 115, p. 
1307 

Instructions considered with ri'ference to, g 104 
Judgment in conformity with, g 107 
Reimbursement, §113 
Pledges, 

Guarantor’s right to on payment of <!ebt, f 111, 
n. 96 

Liability on guaranty, g 48, pp. 1199-1202 
Practical construction, weiglit given to, g 38, p. 
1179 

Pre-existing debt, 

Consideration, burden of prm>f, g 09, p, 1280 
Demand on principal oldigor as essimtial, g 
62 

Presentation of dc‘bt. condition pre<*edent to guaran¬ 
tor’s liability, § 62 
Presumptions, § 99, pp. 1277-3280 
Assignability, § 42. p. 1189 

CJonslderutlon, written guaranty, g 103, p. 1290, 
n. 99 

Prima facie case, sufil<4eil<*y of evidence, g 101, p. 

3284, n. 63 
Primary liability, 

Guaranty of performance, g 43, n. 35 
Necessity, g 2 

Principal and surety, guarantor’s rights as against 
sureties of same obligation, g 116 
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Principal contract or obligation, 

AiiiK'xatlon to guaranty as recited therein, § 
11 ) 

Change in as releasing guarantor, § 72, pp. 1233- 

Collatt'ral uinlertaking presupposing, § 5 
Consideration supr>()rting, § 2(i, p. 11(1,3 
Duration of guaranty as gov<‘rn<'d by, § 63, n. 
ns 

laalality as coextensive with, § 43 

Payment, ante 

Performance, 

Necessity, 8 1>0 
Pleading. 8 0(1, p. 1270 
Pleading t(*rins, ^ 00, p. 1208 
Satisfa<‘tlon, discharge or release by, 88 77-79, 
pp. 12-10-1240 
Validity, post 

Principal liability, neces.slty, 8 2 
Principal obligor, 

A<‘tlon by against gtiarantor, 8 ^0, p. 1250 
<3iang(* in, release by, 8 71 
Compelling creditor to sue, § 100 
Compelling payment of debt by, 8 110 
D(»fet»ses avaiintde (o as availaide to guarantor, 
8 

Demaitd on as condition to liability, 8 02 
Fraud, validity of <'ontract as nlTected, 8 22 
Joinder of In action on guaranty, 8 02 
Knowledge <jf guaranty, ne<‘essUy, 8 10 
limitation of liability, 8 01 
Prior Judgment against, <‘onclnsiveness against 
guarantor, 8 00 

Pefmburseinent of guarantor, 8 HI 
Itlgbts and innuedh's of guarantor as to, 8S HO- 
113, pp. 1207-1302 

Signing guaranty iKind, necisssity, § 20 
Prior adjudication against primdpal, nmclusiv<mess 
ngaiiist guarantor, 8 00 

Proc^'ss, diligence in s»dng <ait against principal, li- 
aitiiity as uflf(H*te(l, 8 01, p. 1221 
Kvidencc', ante 

Propru’tionate liability, seviTal guarantors, 8 40, n. 30; 

8 114 

I’ro rata. Joint llaidlKy as creattnl by use of words, 8 
40 

Prospe<*tlve operation, 8 33 

Cuiitlnniiig guaranty, § 7, p. 1142 
Protest fees, liability on guaranty of ctdltH’Uon, 8 

Kate of interest on liability, § 57 
UatiHeat bat, 

Aeet^pfauiMs jury question, 8 103, p. 1201, n. 
12 

Alteration of ciriginal tdiligntbm, discharge as 
preeitided. 8 73 

(Toiilract i*nfered into on ladmlf (»f self and oth¬ 
ers. 80, p. 1140 

KxbMtsion nf time f4»r payment or pt»rformance, 
di^'cliarge l»y, 8 70 
Fraud. 8 32, n. 22 

Iiidetiiiile guaranty, elTeet, 8 1^1* p. 1137 
Rending, signing without, evidence^ to estahlish lu^ii- 
genets 8 100. P< 12H2, n. 33 
Reality of <*i»itsi*nt, rnl4*s nduting to, 8 20 
ReaHOiiabio construction, rule, | 38, p. 1183 


Reasonable time, 

Duration, § 53 
Notice of acceptance, § 12 
Receivership, guarantor’s riglit to, § 110 
Recital, consideration, effect, 8 25 
Recordation, necessity, 8 10, n. 90 
Reduction of damages, burden of proving matters 
in. § 09, p. 1278 

Refusal to accept goods, liability of guarantor of 
sales as affected, § 47 
Rciinbursemont, 

Actions to enforce liability, 8 113 
Guarantor’s right, assumption of liability, 8 
lie 

Implied promise on part of principal, § 111 
Release. Discharge of release, ante 
Reliance on giiaranty. 

Burden of proof, § 09, p. 1277 
Kvidence, sufficiency, 8 101, p. 1285 
Jury question, § 103, p. 1200 
Pleading, action on guaranty, 8 OG, p. 12G9 
Remedies, 

Creditors, 8§ 84-108, pp. 1253-129G 
Election, § 84 

Guarantor, §§‘ 109-116, pp. 1290-1308 
Renewal, 

Discharge or relea.se by, evidence, 8 101, p. 1287, n. 
88 

Lease, liability on guaranty, 8 50 
Liability of guarantor on, 8 45 
Note, 

Consideration, sulTiciency as, 8 2G, p. 1107 
Guaranty as covering, 8 42, p. 1194, n, 57 
Release of guarantor of note by, § 75, p. 1242 
Rent, 

Assignability of guaranty for payment, 8 42, p. 
1188 

A.ssigiiee of guaranty for payment, right to sue in 
own name, § 80, p. 1258 
Liability on guaranty of payment, 8 50 
Repayment, implied promise on part of principal, 8 

in 

U<*ply. 8 97, p. 1272 

Kiqwssi'ssed property, tender as <f)ndltlon prtwdenl 
to action against guarantor, 8 87 
UepiM'seiitative capacity, I<leiitl9c*ati<)n of real party 
in guaranty addn^ssed to someone in, § 41 
Ueque.st, 

(’reation by, 8 18, p. 1156 

Enforcement, of <4alm against principal, dis¬ 
charge* on failure to cdinply with, 8 01, p. 
1220 

Guaranty in rt»spniis(* to, notice of acc(*ptanc(* as 
c*ssential, 8 H. p. 1146 
UcMpiisites, 88 8-37, pp. 1143-1177 
Rescission, 8 3.1 
Res jmlicata, 

Ihdor Judgment against principal as conchislve 
against guarantor, 8 

Ui*lml»ursemt»nt of guarantor, Judgment on prin- 
cli»al contract as, 8 113 
Retrospective opcTatlon, 88 45, 5,3 
Revival of liability after dls<*harge, 8 07 
Revocation, 8 36 

Evidence, sul!lcb*ncy, § 191, p. 1287, n. 84 
Guaranty fop Indelinite term, effect, §53 
Jury question, 8 10,3, p. 1289 
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Hevocation—CJontinued, 

Offer prior to acceptance, § 9, p. 1144 
Running account, tiischarge of guaranty, application 
of payments on, § 78 
Sales, 

Distinguished, § 4 
Payment for goods sold, § 47 
Salesmen, customer’s account, notice of acceptance 
as essential, § 11, p. 1147, n. 48 
Satisfaction of principal obligation, 

Burden of proof, § 99, p. 1278 
Discharge or release, §§ 77-79, pp. 1245-1249 
Evidence, § 101, p. 1287 
Guarantor satisfying, § 79 

Seal, 

CJonsideration as presumed under, § 24 
Contract under, persons entitled to sue on, § 86, 
p. 1250 

Secondary nature of obligation, §§ 1, 2; § 6, p. 1136 
Secondary obligation, exhaustion of primary obliga¬ 
tion, pleading, § 90, p. 1271, n. 86 
Secured debts, diligence in enforcing claim against 
principal, § 61, p. 1219 
Security. Collateral security, ante 
Separate instruments, construction of guaranty con¬ 
sisting of, § 38, p. 1180 

Separate obligations, contribution as between guaran¬ 
tors, § 115, p. 1304 

Separate writings, validity of guaranty, § 19 
Service, notice of default to guarantor, sufficiency, § 
63, p. 1226 

Set-off and counterclaim, § 89 
Plea of, § 07, p. 1272, n. 98 

Settlement and compromise, performance of principal 
obligation, § 59 
Several guarantors. 

Acceptance, notice, § 12 
Accounting, disclosure of liability, § 84 
Several guarantors, 

Contribution, § 115, pp. 1303-1308 
Defendant in action against, § 92 
Discharge, delay in prosecuting, § 67 
Proportionate liability, § 114 
Several judgments, action against principal and guar¬ 
antor, § 107 
Several liability, § 40 

Several transactions, continuing guaranty, liability 
under, § 54, p. 1209 
Signature, 

Burden of proof, § 09, p. 1278 
Principal contract, estoppel to deny genuineness, § 
17 

Requirements, § 20 

Simultaneous execution, jury question, § 103, p. 1200 
Singular number, joint and several liability for ob¬ 
ligation expressed in, § 40 

Solvency, principal debtor, creditor’s right to pro¬ 
ceed against guarantor as affected, § 61, p. 
1218 

Special guaranty, 

Assignment, § 42, p. 1190 
Defined, § 7, p. 1141 
Persons entitled to avail of, § 41 
Transfer, § 42, p. 1190 

Special letter of credit, persons entitled to avail of, 
§41 

Special plea, release or discharge, § 97, p. 1274 


> State depositors* guaranty fund, contribution from 
I surety, § 116, n. 9 

Statute of frauds, guaranty of contract in violation, § 
16, n. 33 

Statutoiy provisions, 

Continuing guaranty, withdrawal, § 36 
Defenses, § 88 

Release, change in obligation, § 72, p. 1234 
Writing, necessity, § 18, p. 1156 
Stipulations, notice of acceptance, § 11, p, 1147 
Waiver, § 14 
Stockholders, 

Liability of guarantee by corporate offi<*or, § *39 
Payment of corporation’s indebtedness, liability 
on, § 45 

Strict construction, rule, § 38, p. 1181 
Strict guarantor, notice of default, § 0, p. 1137 
Subcontractor, guaranty of building contract, liability 
on, § 49 

Subrogation, mortgages, guarantor of debt se<*ured 
by, § 61, p. 1220 

Subsequent agreement, discharge or release, § 68 
Subsequent pleadings, § 97, pp. 1272-127.*) 

Subsidiary coi'poration, guaranty of <lebt as spe(*ial, 
§ 41, n. 5.5 

Substituted security, release of guarantor by taking, 
§ 80 

Substitution, jury question, § 103, p. 1280, n. 9.5 
Succession of liabilities, continuing guaranty as con¬ 
templating, § 7, p. 1142 
Successors, notice, waiver, § 14 
Suflicleney, 

Acceptance, § 9, p. 1145 
Notice of acceptance, § 12 
Suretyship, 

Alteration of contract, discharge by, § 74 
Distinguished, § 6, pp. n3<)-1139 
Technical distinctions, suretyshii), 6, p. 1136 
Telegram, ac(!optance of guaranty of payment, § 9, p. 

1145, n. 37 
Tender, 

Condition precedent to action against guarantor, 

§ 87 

Payment of principal obligation, dlschargis J 77 
Tennination, §§ 35-37, pp. 117:M177 
Death of guarantor, § 37 
Insanity of guarantor, § 37 
Terms of contract, 

Amount of liability as <^mtrolI«'d, $ 56 
Burden of proof, § 99, p. 1279 
Evidence, suillciency, § 101, p. 12S1 
Interest accruing under, liability on guaranty, 
8 57 

Liability of guarantor as dei>ini<llng on, jk 43 
Territorial limits, sales, guaranty of payment, 8 47, 
n. 78 

Third ijersons. 

Consideration, delivery of property to as suffi¬ 
cient, 8 26, p. 1164 

Debt or default, agrwment to answer, S 1 
Fraud, validity of guaranty ns afTeeted, 8 32 
Guarantors’ rights as against. 8 116 
Threats, validity of guanmty obtained by, | 31 
Time, 

Acceptance, 

Evidence, § 101, p. 1285. n. 66 
Jury question, S 103, p. 1291, n. 12 
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Time—Conti nned, 

Accoptance—Continued, 

Notices § 12 

Accrual of liability, Ji (JG 

ContinuiiiK guaranty, limitations?, § 54, p, 1207 
Execution of contract, § 10 

Forbearanev <*onstitntinR consideration for guar¬ 
anty, § 20, IK 11 OS 

Institution of legal i>rocoodlngs against principal, 
lialiility as affected, 8 01, p. 1220 
T^aw at time of execution as governing, § 3 
Time to sues 8 04 

Trade ac<*eptances, release of guarantor by issuance, 
8 7n, p. 1211, n. 75 

Transactions under guaranty, notice to guarantor, § 
55 

Transfer, § 12. pp. 1187-1100 

Uights and remedies accompanying, § 85 
Trial, 102-105, pp. 1288-1204 

Contribution as between guarantors, § 115, p. 
1307 

Trust, special guaranty as contemplating, § 7, p. 1141 
Trustee, 

C5uarant(»r purchasing collateral pledged as se¬ 
curity as !>ecomlng, § 114 
Guaranty payable to, persona entitled to sue on, 
fi Stl, p. 1250 

Special guaranty <‘ontemplatlng, § 41 
TTltlmate payment, nottw, guaranty as conditional, j 
40, p. 1100 

nitru vlr<*a contract, # 10 

t^nct'rtuinty, time of maturity of debt or period of 
credit* extension a» releasing guarantor, 8 T5, p. 
1243 

C'ndue influence. 

Defense, burden of proof, 8 00, p. 1270 
Enforceability of contract obtained by, 8 
Unilateral contract, ac<*eptance, notice as e.ssentlal, 8 
11, p. 1148 

Unlimitefl guaranty, deflneil, 8 7, p, 1143 
Validity, 88 pp. 1143-1177 
Assent, 88 20-:i2, pp. 1100-1172 
Rimlen of proof, 8 00, p. 1270. 

G(»vernlng law, 8 
Judgment, 8 48, p. 1202 
Principal ccmtract, 

KfftH-t of Invalidity, 8 10 
Estoppel to deny, § 17 


Validity—Continued, 

Principal contract—Continued, 

Pleading, § 06, p. 1268 

Proof respecting under general issue, § 08 
Valuable consideration, suflBiciency, § 26, p. 1163 
Variance, § 98 

Vendor of land, liability under guaranty to fulfill 
obligations, § 44 
Venue, § 03 

Verbal rc»vor*ation, 8 36 
Verdict, § 105 

Notice of default, failure to allege as cured by, 
8 96, p. 1272 

Voluntary payments, recovery back by guarantor, 8 
100 

Waiver, ^ 

Alteration of original obligation, release as pre¬ 
cluded, § 73 

Consideration, waiver of right as sufficient, 8 26, 
p. 1162, n. 41 

Declaration in action on guaranty, objection to, 

§ 06, p. 1268 

Defects or objections, § 33 
Diligence, pleading, § 06, p. 1271 
Fixing liability of guarantor, steps necessary, 
8 64 

Jury question, 8 103, p. 1203 
Loss of right of action, § 85 
Notice of acceptance, § 14 
Notice of default, evidence, § 100, p. 1283 
Performance of principal contract, pleading, 8 96» 
p. 1270 

Termination by death of guarantor, 8 37, n. 68 
Warranty, distinguished, § 4 
Whole, construction as, § 38, p. 1170 
Withdrawal, 

Continuing guaranty, 8 36 
Jury question, § 10,3, p. 1202 
Woi*ds and phrases. Definitions, ante 
Writing, 

Averments, 8 06» p. 12()0 
Consideration, 

Burden of proof, § 00, p. 1280 
Imported as to c^ontract in, § 24 
Necessity, § 18, p. 1156 
Revocation required, 8 36 

Written notice^ default of principal, sufficiency, 8 63, 

p. 1220 
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